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* The K a k t o v i k  Inupi at C o r p o r a t i o n  owns a p p r o x i m a t e l y  92!,000 acres 
of the coastal plain of ANWR as a re s u l t  of the Ala sk a Nat ive  
Cla im s S e t t l e m e n t  Act and the A l a s k a  Na ti ona l Interes t Lands Act. 
The KIC #1 well was d r i l l e d  on t he se  lands.

C O N C L U S I O N S

* It is e vi den t,  and there is no d i s a g r e e m e n t  among g e o l o g is t s,  
that the coastal plain of the A N W R  has the h i gh es t potential for 
the Un i t e d  St at es to make a m a j o r  oil dis co v er y.

* It is also e v i d e n t  that even wi t h an a g g r e s s i v e  e x p l o r a t o r y  
d r i l l i n g  p ro gr am,  the ANWR ma y not c o n t a i n  any reserves of 
h y d r o c a r b o n s , and those that may  ex ist may  be unecon omi c.

R E C O M M E N D A T I O N S

* E x p l o r a t i o n  and the p o s s i b l e  d e v e l o p m e n t  and p r o d u c t i o n  of 
h y d r o c a r b o n  reserves sho uld  be a l l o w e d  on the coastal plain of the 
ANWR.

* The p r o g r a m  un ' ^ wh ich  e x p l o r a t i o n ,  d e v e l o p m e n t  or pr o d u c t i o n  
sh oul d take place anoiild not i n v o l v e  the federal or state 
g o v e r n m e n t  in any c a p a c i t y  o t he r than as a leasor of s u b s u r f a c e  
ri ghts and as a r e g u l a t o r  of p r i v a t e  s e c t o r  ac tiv iti es .
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Se c t i o n  3: The P o r c u p i n e  Ca ri bo u Herd 

F I N D I N G S

* The P o r c u p i n e  C ar ib ou  Herd (PCH) po pu l a t i o n  has been in cr ea sin g 
in re c en t times and r.ow numbers a p p r o x i m a t e l y  180,000 animals.

* The PCH has been d o c u m e n t e d  by e x p l or er s,  a d v e n t u r e r s  and 
b i o l o g i s t s  s in ce  the late 1800's.

* F l u c t u a t i o n s  in c ar ib ou  p o p u l a t i o n s  a re not u n d e r s t o o d  at this 
time. It is g e n e r a l l y  r e c o g n i z e d  that wo rld p o p u l a t i o n s  of c ar ib ou 
are on the increase.

* The PCH ranges ov er  96 ,10 0 sq uar e mi les in n o r t h e a s t  Ala sk a and
n o r t h w e s t  Canada.

* S pr i n g  m i g r a t i o n s  from s o u t h e r n  w i n t e r  range lands by the PCH to 
c a l v i n g  g r o u n d s  on the Ar c ti c coast begin in May. C a ri bo u start 
a r r i v i n g  in the Ar c t i c  National W i l d l i f e  Re fuge in mid to late May.
The herd u s u a l l y  va ca te s the coastal plain of the ANW R by mid July.

* The first ca lve s of the y e a r  arc born du ring the last week in 
May, with the peak c a lv in g o c c u r r i n g  dur in g June 4 - 8 .

* The c a l v i n g  gr o un ds , i nc lu d i n g  the coastal plain area, e n c om pa ss  
nea rl y 8.9 m i l l i o n  acres.

* The c o n c e p t  of a "core" or " c o n c e n t r a t e d "  ca lv in g area is a 
m a t t e r  of c o n t r o v e r s y  among w i l d l i f e  biolo gis ts .

* The c o n c e p t  of a "core" or " c o n c e n t r a t e d "  calv in g a^ea is based 
on the d e n s i t y  of car ib o u using a s pe ci f i c  area for that period of 
time when  c a l v i n g  occurs.

* B i o l o g i s t s  who s u pp o rt  the core ca l v i n g  area c on cep t be li ev e it 
to be a p p r o x i m a t e l y  30 0, 000  acres or 400 square miles in area.

* It is s p e c u l a t e d  that the PCH uses this "core" area b ec au se  the 
area has some "survival value". Surviv al values that have been 
d i s c u s s e d  are a re du ce d num be r of p re da t or s present, the snow melt 
cycle, a f a v o r a b l e  e m e r g e n c e  of forage at an ea rl ie r time than 
e l s e w h e r e  or there may  be a cl ose a s s o c i a t i o n  with f a v o r a b l e  summer 
h a b it at , i n c l u d i n g  insect re li ef  areas. There is no i n d e n t i f i e d  
sin g le  v al ue or c o m b i n a t i o n  of p o s s i b l e  survival values to i ndi cat e 
s c i e n t i f i c a 1 ly wh y  the c ar ibo u use what  is r efe rre d to as the 
"core" or " c o n c e n t r a t e d "  c al vi ng  area o th er  than it is on their 
m i g r a t i o n  route.

* The " c o n c e n t r a t e d "  or "core" ca l v i n g  area was i de n t i f i e d  by 
c o u n t i n g  at least 50 c a ri bou  per squ ar e mile, inc lu d in g calves, 
du ri ng  a pe r i o d  from 1972 to 1985. T he se  p op u l a t i o n  d e n s i t i e s  were 
r ou gh ly  p l o t t e d  on a map. E v e n t u a l l y  these maps were s u p e r i m p o s e d ;

.
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the area w h i c h  over  time c o n t a i n e d  the h i g h e s t  po pu l a t i o n  d e n s i t y  
be c am e the "core ca l v i n g  area".

* T h er e  is ev id e n c e ,  for e x a m p l e  in 1973 and in 1980, when no 
c o n c e n t r a t i o n s  of c al vin g a c t i v i t y  o c c u r r e d  on the 8.9 m i l l i o n  acre 
c a l v i n g  ground s.

* Th er e is e v i d e n c e ,  in 1982 for ex amp le , when alm ost  all the 
c a l v i n g  o c c u r r e d  ou t s i d e  f Al as ka . Th ere are also other ye ars 
wh ic h i n d i c a t e  that a l t h o u g h  c o n c e n t r a t i o n s  oc curred, none of these 
areas we r e w i t h i n  the coastal plain "core" or " c on ce nt ra te d"  
c a l v i n g  area.

* It is not d i s p u t e d  that oil and gas a c t i v i t i e s  will have an 
impact on caribo u.

C O N C L U S I O N S

* The v a l i d i t y  of a core c a l v i n g  area is q u e s t i o n a b l e ,  c o n s i d e r i n g  
the e x t e n t  of the PCH's range, m i g r a t i o n  pa tte rn s and the 
e n v i r o n m e n t a l  v a r i a b l e s  wh ic h i n f l u e n c e  the progr ess  of the PCH's 
annual m i g r a t i o n .

* Si nc e the PCH are only in the coastal plain for at most a two 
mo nt h perio d, and c o n s i d e r i n g  that e x p l o r a t i o n  a c t iv it ie s  take 
pl ace in the A r c t i c  p r i m a r i l y  du r i n g  w i n t e r  mo n th s when the ground 
is frozen, a leas ing  s c h e d u l e  can be i m p l e m e n t e d  that wo uld least 
af f e c t  thd c a l v i n g  area of g r e a t e s t  c o n c e r n  to those bio lo gi st s 
s u p p o r t i n g  the c o n c e p t  of a "c ore c a l v i n g  area". The time frames 
for a rc t i c  e x p l o r a t i o n  in all l i k eh oo d w o ul d not impact the c al vin g 
area for at least ten years.

* The U.S. Fish and W i l d l i f e  S e r v i c e  has ev ery  option to st ip u l a t e  
m i t i g a t i o n  m e a s u r e s  to m i n i m i z e  impacts to w i l d l i f e  res ources in 
the coastal plain of the ANWR.

* Any a d d i t i o n a l  e n v i r o n m e n t a l  or w i l d l i f e  re s ou rc e i n f o r m at io n 
n e c e s s a r y  to f u r t h e r  m i t i g a t e  oil and gas a c t i v i t y  impacts could be 
b e t t e r  a c q u i r e d  as a re s ul t of i n d u s t r y  pr es e n c e  in the coastal 
plain of the ANWR.

R E C O M M E N D A T I O N S

* The e n t i r e  coastal plain of the ANWR sh o u l d  be opened to oil and 
gas a c t i v i t i e s ,  with p ro p e r  c o n s i d e r a t i o n  being given to thp 
p u r p o s e s  of a Nation al W i l d l i f e  Refuge.



Senate kesources Initial Report on the ANWR May 1987

S e c t i o n  4: Land E x c h a n g e s : V a l u e - f o r - V a 1u e , Buy Sell A g r e e m e n t s

C o m m i t t e e  Note: T h r o u g h o u t  the h e ar in g proces s,  w i t n e s s e s  refer to
wh a t a m o u n t s  to a " w i l l i n g  buyer, w i l l i n g  sel ler " land t r a n s i t i o n ,  
as a land e x c h a n g e .  A l t h o u g h  at this tir.;e it may  be c on f u s i n g ,  the 
points in the F I N D I N G S  s ec tio n have not been edi ted  to reflect this 
buy sell r e l a t i o n s h i p  in o rd er  to p r e s e r v e  the i n t e g r i t y  of the 
facts as they a p p e a r  in the public record.

FI ND IN GS

* The or i gi na l o b j e c t i v e  of the D e p a r t m e n t  of I n t e r i o r  was to 
a c q u i r e  high p r i o r i t y  refuge in ho ld in gs  that r e p r e s e n t e d  and 
b r o u g h t  wi t h them high pu bli c in ter es t a t t r i b u t e s ,  p a r t i c u l a r l y  in 
the form  of fish and w i l d l i f e  res ou r ce s and public r e c r e a t i o n  
o p p o r t u n i t i e s .

* The U.S. Fish and W i l d l i f e  S e rv i ce  in their normal a c q u i s i t i o n  
p r oc es s does not a c q u i r e  s u b s u r f a c e  estate. Past e x p e r i e n c e  
in d i c a t e s  that  if the s u b s u r f a c e  is v i r t u a l l y  w o r t h l e s s ,  o w n e r s h i p  
will be rel i ngqi1' shed w i t h o u t  cost. If the s u b s u r f a c e  is su spe ct e d 
of ha vi n g va lu e, the U.S. Fish and W i l d l i f e  S e r v i c e  n o r m a l l y  can't 
af fo rd  it.

* The land e x c h a n g e  n e g o t i a t i o n s  are c o n c e r n e d  with three things:

The land e x c h a n g e  c on tr ac t,  "the b o i l e r p l a t e " ,  or "the 
m a s t e r " ,  w h i c h  will be used as a s t a r t i n g  point in all 
e x c h a n g e s  r e g a r d i n g  the coastal plain of the ANWR;

The land use s t i p u l a t i o n s ,  which will be a p p l i e d  to all 
s u r f a c e  a c t i v i t i e s  on lands in vo l v i n g  s u b s u r f a c e  
e x c h a n g e s  in the coastal plain of the ANWR;

The t r ac t i d e n t i f i c a t i o n  process, w hic h will p ro vi de  
p r o c e d u r e s  for t ra ct  s e l e c t i o n  and s e l e c t i o n  c o n f l i c t  
a d j u d i c a t i o n ,  i n v o l v i n g  ex ch a n g e s  in the coastal plain 
of the ANWR.

* N a t i v e  c o r p o r a t i o n s , ba sed on their i n d e p e n d e n t  j u d g e m e n t s ,  have 
c o n c l u d e d  that  the p r e s e n t  e x c h a n g e  c o n c e p t  is mo st  r e s p o n s i v e  to 
their c o r p o r a t e  needs.

* Land e x c h a n g e s  b e t w e e n  the D e p a r t m e n t  of I n t er io r and p r o p er ty  
ow ner s wit h ti tle  to lands w it h i n  federal refuge s, or ot her  so 
ca l l e d  c o n s e r v a t i o n  un its , are an a c c e p t e d  and a u t h o r i z e d  means for 
the S e c r e t a r y  of I n t e r i o r  to e n ha nc e the i n t e g r i t y  of e s t a b l i s h e d  
c o n s e r v a t i o n  units.

* Land e x c h a n g e s  i n v o l v i n g  the lands in the coastal plain of the 
ANWR and n a t i v e  c o r p o r a t i o n s  are a m a t t e r  of c o n t r o v e r s y  among
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A l a s k a n s ,  the e n v i r o n m e n t a l  c o m m u n i t y  and the e x e c u t i v e  branch of 
the St ate of Alaska.

* W hi le  no one can p r e d i c t  the p e r c e n t a g e  of s u b s u r f a c e  values 
i n v o lv ed  in the land e x c h a n g e s ,  the D e p a r t m e n t  of I nt eri or 's 
o b j e c t i v e  is to p r e s e r v e  the bulk of those values for u t i l i z a t i o n  
or d i s p o s i t i o n  t h ro ug h  a tr a r i t i o n a l  lease sale.

* Sh ou ld  the S e c r e t a r y  r e c o m m e n d  and "-.he Co n gr es s a pp ro ve  o p e n i n g  
of the coastal plain of the ANWR  to oil and gas a ct i v i t i e s ,  the 
e x c h a n g e  p a r t i c i p a n t s  w o u ld  have the o p p o r t u n i t y  to pu r su e e x p l o r a­
tion a c t i v i t i e s  in a d v a n c e  of a Federal lease sale. A federal 
lease sale will p r o c e d u r a l l y  take ye ars  to execute.

* The five na ti ve  c o r p o r a t i o n s  p a r t i c i p a t i n g  in the e x c h a n g e  
d i s c u s s i o n s  have o f f e r e d  a p a c k a g e  of lands t o tal ing  a p p r o x i m a t e l y  
one m i l l i o n  acres, all high p r i o r i t y  refuge lands.

* The St ate  of A l a s k a  holds title to 12 m i l l i o n  acres wi th i n  or 
a d j a c e n t  to Federal c o n s e r v a t i o n  units and has o ff ere d these lands 
in e x c h a n g e  for lands w i t h i n  th* coastal plain of the ANWR. Bef or e 
the State w i t h d r e w  from p a r t i c i p a t i o n  in the ex ch an ge  d i s c u s s i o n s ,  
8 5 0 , 0 0 0  acres had been a c c e p t e d  for c o n s i d e r a t i o n  by the U.S. Fish 
and W i l d l i f e  Service.

* The St ate of A l a s k a  was an ac ti ve  p a r t i c i p a n t  along with the 
na tiv e c o r p o r a t i o n s  in the land e x c h a n g e  d i s c u s s i o n s  with the U.S. 
Fish and W i l d l i f e  S e r v i c e  from  D e c e m b e r  of 1986 to March of 1987.

* It is e s t i m a t e d  the the v al ue  of the native c or po ra ti on s'  1 
m i l l i o n  acres will be s u f f i c i e n t  to a c q u i r e  from 25,000 to 50, 000  
acres of s u b s u r f a c e  e s t a t e  w i t h i n  the coastal plain of the AwWR. 
T h e s e  nat ive  c o r p o r a t i o n s  do not be l i e v e  they will be able to 
se l ec t the h i g h e s t  p o t e n t i a 1 oil and gas lands, b e ca us e the 
v e n a t i o n  on th eir  o f f e r e d  e x c h a n g e  lands is not a d e q u a t e  to "buy" 
th ese high po ten tia l areas.

* If the C o n g r e s s  acts to re m ov e the p r o h i b i t i o n  on e x p l o r a t i o n ,  
d e v e l o p m e n t  and p r o d u c t i o n  of p o s s i b l e  oil and gas reserv es  w i t h i n  
the ANWR and land e x c h a n g e s  are c o n s u m m a t e d  before this act, the 
only r e v e nu es  the S ta te  of A l a s k a  will r ec ei ve  from p o s s i b l e  oil 
and gas d e v e l o p m e n t  will be in the form of se ve r a n c e  and c o r p o r a t e  
income taxes.

* The U.S. D e p a r t m e n t  of the I n t e r i o r  will ask Con gr e ss  to ra tif y 
the land e x c h a n g e s  in o r de r to p r e c l u d e  any i n j un ct iv e actions.

* The d e c i s i o n  by the S e c r e t a r y  of the Int er io r to r ec om me n d 
op e n i n g  the ANWR is i n d e p e n d e n t  from  the e x c h a n g e  n e g o t ia ti on s.

* The State of A l a s k a ' s  c o n c e r n s ,  af ter  careful re v ie w by the 
G o v e r n o r  of the trade p r o p o s a l s ,  in the co nt e xt  of the state as 
ooth p r o p r i e t o r  and s o v e r e i g n  r e s u l t e d  in the f ol l o w i n g  general 
r ea son s for le a vin g the e x c h a n g e  d i s c u s s i o n s :
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The 9 0 % -10 % ro y a l t y  q ue st i on ; the state loses its 90ft 
s h ar e of r o y a l t y  on the e x c h a n g e d  lands.

The g e o l o g i c  i n f o r m a t i o n ;  the i n f o r m a t i o n  was de em ed  
i n s u f f i c i e n t  to c o n s i d e r  an e xc ha n g e ,  e s p e c i a l l y  in 
li ght of at least one o t he r p a r t i c i p a n t  hav ing  access 
to data from the KIC #1 well.

The G o v e r n o r ' s  po s it i o n ;  the Go v er n o r ,  af ter  personal 
talks with k n o w l e d g e a b l e  sources in W a s h i n g t o n  D.C., 
was c o n v i n c e d  the e x c h a n g e s  w ou ld not occur.

The G o v e r n o r ' s  focus; the G o v e r n o r  wa nts to focus on 
o p e n i n g  the coastal plain of the ANWR  and e l i m i n a t e  any 
d i v i s i v e  e l e m e n t s  w hi ch  may in tr o d u c e  c o m p l e x i t y  and 
u n n e c e s s a r y  d i v i s i o n  wi t h i n  this state.

* S i n c e  only  the s u r f a c e  es ta te  is being e x c h a n g e d  by the native 
c o r p o r a t i o n s ,  the 7(i) p r o v i s i o n  of AN SCA  does not apply. 7(i) 
ap p l i e s  to t r a n s a c t i o n s  w h i c h  involve s u b s u r f a c e  r e v en ue s and 
t i m b e r  r e s o u r c e s  on n at i v e  c o r p o r a t i o n  lands. If the native 
c o r p o r a t i o n s  trade s u r f a c e  for s u b s u r f a c e ,  7 ( i ) does not a pp ly  to 
r e v e n u e s  g e n e r a t e d  from the a c q u i r e d  s ub s ur fa ce .

* T h e r e  are 430 refu ge s in the national w i l d l i f e  refuge system, 
c o m p r i s i n g  a p p r o x i m a t e l y  90 m i l l i o n  acres. S i xt ee n  (16) of these 
r e fu ge s are in Al ask a and they c o m p ri se  77 m i l l i o n  acres. Th ere 
are 13 to 15 m i l 1 ion acres of p r iv at e in h o l d i n g s  in A l a s k a ' s  
r e f ug es . This is r o u g h l y  the same am o un t of land c o n t a i n e d  in the 
r e f u g e s  in all of the o th er  states c o l l e c t i v e l y .

* The p r o p o s e d  e:.change will be the most s i g n i f i c a n t  t r a n s a c t i o n  
ev e r u n d e r t a k e n  on b e h a l f  of the national refuge system.

C O N C L U S I O N S

* A l t h o u g h  "land e x c h a n g e "  is the term a pp l ie d to a g r e e m e n t s  to 
t r ade  land titles of equal value, these trades involve a pr oc e ss  to 
fix d o l l a r  value e s t i m a t e s  on both su r f a c e  and s u b s u r f a c e  el em en ts  
of the t r a n s a c t i o n .  In this way  the p r es en t  process r e p r e s e n t s  a 
c o n v e n t i o n a l  " w i l l i n g  buyer, w i l l i n g  selle r"  bus in es s t r a n s a c t i o n .  
In this case ho w ev er , the " w i ll i ng  s el ler " is s el lin g on ly  su rf a ce  
v a lu e of land, ard the " w i l l i n g  buyer" is using s u b s u r l a c e  values 
in o t h e r  lands to p u r c h a s e  the lands de s i r e d  by the buyer. This 
p r o c e s s  may  be c o n f u s i n g  to i n t e r e s t e d  third parties b e c a u s e  there 
are e l e m e n t s  v'hich n e c e s s i t a t e  both the " wi ll i n g  buyer" and the 
" w i l l i n g  s e ll er "  to r e v e r s e  rolls t h r o u g h o u t  the n e g o t i a t i n g  
pr o ce ss . For e x a mp l e,  na ti ve  c o r p o r a t i o n s  are the " w i l l i n g  seller" 
of the s u r f a c e  esr at e to lands they own w i t h i n  refuges. At the 
same time they  are the " w i l l i n g  buyer" of w ha t ever s u b s u r f a c e  
e s t a t e  w i t h i n  the AlvWR coastal plain the va lue  of th eir s ur fa ce  
e s t a t e  will p ur ch as e.  The U.S. Fish and W i l d l i f e  S e r v i c e  can also
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be c o n s i d e r e d  in this way. T h e y  are the "w ill in g seller" of 
s u b s u r f a c e  val ues  w i t h i n  the coastal plain of the ANWR in o r de r to 
be the " w i l li ng  bu yer" of v a l u a b l e  surf ac p c.-tate in o the r refuges,

* The a mo u n t  of s u b s u r f a c e  r e s o u r c e s  that mi gh t u l t i m a t e l y  be 
e x c h a n g e d  is a s u b j e c t  of l e g i t i m a t e  c on ce rn  to the s u b c o m m i t t e e  
and others.

* Oil and Gas a c t i v i t i e s  c o n d u c t e d  on lands wh ose s u b s u r f a c e  has 
been sold as a result of an e x c h a n g e  of values have two pot ential 
b e n e f i c i a l  i m p a c t s :

E x p l o r a t i o n  w ou ld  be c o n d u c t e d  on a limited clos ely  
c o o r d i n a t e d  basis, t h e r e b y  m i n i m i z i n g  en vi ro nme nta l 
i m p a c t s ;

E x p e r i e n c e  and data g a i n e d  thro ugh  ea rly e x p l o r at io n 
w o u l d  a l l ow  for a b e t t e r  d e s i g n e d  lease sale that may 
re s ul t in hi gh er  r e v e n u e s  being ge ne r a t e d  wh ile f u rt he r  
m i n i m i z i n g  c d v e r s e  e n v i r o n m e n t a l  impacts.

Thus, the c o n c u r r e n t  e x c h a n g e  c o n c e p t  is most re sp on siv e to the 
needs of both those w i s h i n g  to r e l i n q u i s h  the-'r high p r i o r i t y  
ref ug e i nh o l d i n g s  and of th ose  w i s h i n g  to a cq uir e these in ho l di ng s

* It is in the i n t e r e s t  of A l a s k a n s  and the national public that 
the federal g o v e r n m e n t  be c om e the sole surfa ce  estate p r o p r i e t o r  of 
Na ti ona l W i l d l i f e  R e f u g e  S y s t e m  lands and of other federal 
c o n s e r v a t i o n  sy ste m unit lands, w i t h i n  Alaska.

* In the case of v a l u e - f o r - v a l u e  t r a n s a c t i o n s  involving the 
coastal plain of the ANWR, c o n g r e s s i o n a l  r a t if ic at io n of the 
e x c h a n g e s  w o u l d  p r e c l u d e  the p o s s i b i l i t y  of injun ct ive  a c ti on s to 
halt or d e i ay  t ra n s f e r s  of s u b s u r f a c e  rights; the e xc ep t i o n  being 
that even c o n g r e s s i o n a l  a c t i o n  can not wa ive  sta te h oo d  e n t i t l e m e n t s  
of s u b m e r g e d  lands. S u b m e r g e d  lands are an inherent a t t r i b u t e  of 
s t a t e h o o d .

* The t r a n s a c t i o n s  i n v o l v i n g  na ti ve  lands have raised the q u e s t i o n  
of w h e t h e r  or not t r a d i t io na l i nt er es ts  and the intent of the 
A l a s k a  N at i ' e  Claims S e t t l e m e n t  Act are being con sidered. The 
n a ti v e  c o r p o r a t i o n ' s  feel that t he ir  s ha re h o l d e r ' s  tradit io nal  use 
of the land is p r o t e c t e d  u n d e r  p r o v i s i o n s  of the Alaska National 
I n t e r e s t  Land C o n s e r v a t i o n  Ac t (ANILCA) s u b s i st en ce  and access 
c l a u s e s  and that federal r ef u g e  m a n a g e m e n t  and s t e w a r ds hi p more 
than a d e q u a t e l y  p ro te c t s  t he i r in ter es ts  and lifestyle.

* If the state is not a p a rt y to the c o n t r a c t  draft ing  proc ess  of 
this v a l u e - f n r - v a l u e  t r a n s a c t i o n ,  it may be that state lands wo uld  
be e x c l u d e d  from any C o n g r e s s i o n a l  l e g i s l a t i o n  which in clu ded  an 
e x c h a n g e  r a t i f i c a t i o n  and o p e n e d  the coastal plain of the ANWR. 
W i t h o u t  be ing a pa rt y to the c o n t r a c t  n e g o ti at io ns  the State of 
A l a s k a  has no formal m e an s  to seek approval of surface values it 
has o f f e r e d  for s u b s u r f a c e  ri gh ts  in the coastal plain of the ANWR,
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nor is it po ss ib le  to a d e q u a t e l y  p r o t e c t  the i nt er es ts  of all 
A l a s k a n s  in this process.

* A f t e r  all the oil and gas in A l a s k a  has been p ur su ed  d e v e l o p e d  
and c o n s u m e d ,  this v a 1u e - f o r - v a 1 ue e x c h a n g e  e f f o r t  could st and  as a 
l as ti ng  t e s t i m o n y  to our c o m m i t m e n t ,  w i s d o m  and f o r e s i g h t  on b eh a l f  
of fu tur e g e n er at io ns .

R E C O M M E N D A T I O N S

* The St ate  of Ala ska  should r e n ew  its p a r t i c i p a t i o n  in the 
i n t e r e s t  of the public in the buy sell a g r e e m e n t  d i s c u s s i o n s ,  
c o m m o n l y  re fe rr ed  to as the "land e x c h a n g e  n e g o t i a t i o n s " .

* C o n s i d e r i n g  that it is in the nation al i n t e r e s t  to remove 
i n h o l d i n g s  from federal c o n s e r v a t i o n  units and that the su r f a c e  
m a n a g e m e n t  of these in ho ld ing s by the federal g o v e r n m e n t  s e v e r e l y  
r e s t r i c t s  or p r oh ib it s d e v e l o p m e n t  of these lands, the State of 
A la s k a  sho uld  divest itself of its i n t e r e s t s  in the su r f a c e  es ta t e  
of i n h o l d i n g s  wi thi n federal ref ug es ,  nation al parks and the like, 
for s u b s u r f a c e  interests in the coastal pl ain of the ANWR.

* P r o v i d e d  that the her it a ge  g r a n t e d  to the na tiv e c o m m u n i t y  in 
A l a s k a  by the ANSCA and the A N I L C A  is p r o t e c t e d ,  and that th ere is 
an e q u i t a b l e  a d j u d i c a t i o n  process for tracts of land in the coa al 
plain w h i ch  are se l ec te d s i m u l t a n e o u s l y  by the nativ es  and the 
St ate of Alask a, both parties sho ul d p ro c e e d  with  buy sell 
n e g o t i a t i o n s .
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S e ct io n 5: S ta te  O il R o y a l t i es: The M i n e r al L e a s i n g Act of 1920 

FI ND ING S

* It is the pos it io n of the e x e c u t i v e  branch of the g o v e r n m e n t  of 
the State of Ala sk a that the 90°'-\0% reven ue share of ro ya lti es  
from the p r o d u c t i o n  of s u b s u r f a c e  r es o u r c e s  w i t h i n  National 
W i l d l i f e  Ref u ge s w i t h i n  Alaska can not be c h an ge d w i t h o u t  the 
c o ns en t of the State.

* A d m i n i s t r a t i v e  a c ti on s taken by the S e c r e t a r y  of I nt eri or  with 
regard to refuges and mineral leas ing  on these lands does not in 
any way m i n i m i z e  the fact that C o n g r e s s  is the one e s t a b l i s h i n g  the 
policy. That pol ic y is c l e a r l y  p r o v i d e d  in the Mineral Le a s i n g  Act 
of 1920. This act p r o v id es  that each state should recei ve 90 
p e rc en t of the r ev enu e share, e i t h e r  d i r e c t l y  or through the 
R e c l a m a t i o n  Fund, and that 10 pe r c e n t  should go to the Federal 
G o v e r n me nt . The fact that the S e c r e t a r y  of Interi or can rem ove  an 
area from leas ing  un der  the mi ne ral  leasing law does not mean that 
if the area is u l t i m a t e l y  leased, the mineral leasing law is not 
the a u t h o r i t y  that applies.

* C on gr e s s  made  the Mineral Le a s i n g  Act of 1920 a p ro vi si on  of the 
Alaska S t a t e h o o d  Act (Sect io n 6 (h) and 28.), and as such it becom es 
an integral part of the c o m p a c t  p r o v i s i o n s  of Sec tio n 4 of the 
Alaska S t a t e h o o d  Act (72 S t a t . 339).

* The c o n c e p t  of an o v e r r i d i n g  ro y a l t y  to the state from lands 
e x c h a n g e  in the coastal plain of the ANWR to the native c o r p o­
rations was i nt r o d u c e d  by the St at e of Ala ska  as a c r e at iv e 
a l t e r n a t i v e  wh ich could both p ro t e c t  the public inter est  u n de r the 
S t a t e h o o d  Act, p r e s er ve  the p r i n c i p l e s  of f e d e r a l i s m  and h o p e f u l l y  
a ll ow the e x c h a n g e  proc ess  to advanc e.

* The D e p a r t m e n t  of In te r i o r  feels that an o ve r r i d i n g  r oy alt y 
wo ul d have the e ff e c t  of l o w er in g the value of the tracts of f e r e d  
in the coastal plain of the AN WR  to the e x c h a n g e  p ar ti ci pa nt s.  
This w ou ld  in cr ea se  the am ou nt  of land the p a r t i c i p a n t s  would 
c o ns um e w i t h i n  the coastal plain of the ANWR.

* What the state is a t t e m p t i n g  with  the o v e r r i d i n g  r oy alt y is to 
retain the gr ant  that is the re s ul t of the St at e h o o d  Act and the 
in c lu sio n of the 1920 M i n e r a l s  L e a s i n g  Act. The e xc ha ng es  wo uld  
take 100 p e r c e n t  of the reven ue  value p r o du ce d from those tr acts of 
land and trade it. That value inc lu de s the federal g o v e r n m e n t ' s  10 
pe r c e n t  and the sta te ' s 90 p e r c e n t  of the 12 p er cen t r oy al ty  that 
is c o m m o n l y  ap p l i e d  to oil and gas p r o d u c t i o n  from state and 
federal leases. The only r e ve nu e so u r c e  from these tracts 
t h e r e f o r e  w o u l d  be taxes.
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C O N C L U S I O N S

* The ANW R sh ou ld  he ope ne d using the e x i s t i n g  a u t h o r i t i e s ,  na m el y 
the Mine ral  Le a s i n g  Ac t of 1920.

* The nation al i n t e r e s t  is best se r ve d by e n c o u r a g i n g  c o m p e t i t i o n  
for tract s e l e c t i o n  u n de r  the p r o v i s i o n s  of the Min era l Le as i ng  Act 
of 1920.

* The Nat iv e c o r p o r a t i o n s  have e v er y rea so n to ex pec t 
v a l u e - f o r - v a l u e  in the land e x c h an ge s.

* If a grant or o v e r r i d i n g  roy al ty  is given to the state on 
s u b s u r f a c e  tracts tr a de d to na tiv e c o r p o r a t i o n s ,  then the those 
lands in the ANWR  will be dev alu ed . I ns tea d of a p o t e n t i a l l y  small 
po r tio n of the coastal plain of the AN WR  being e x c h a n g e d ,  an 
inc rem en ta l i n c r e a s e  in the am ou nt  of the ANWR s u b s u r f a c e  would 
become a v a i l a b l e  to r e f le ct  the ov er ri de .

R E C O M M E N D A T I O N S

* The C o n gr es s  sho uld  act to open the AN WR  u n de r the Mineral 
L ea sin g Ac t of 1920 in the pub li c i n t e r e s t  to e n c o u r a g e  an 
e x p e d i e n t  but p r u d e n t  e x p l o r a t i o n  and p o s s i b l e  d e v e l o p m e n t  and 
p r o d u c t i o n  of h y d r o c a r b o n  re so u rc es  in the coastal plain of the 
ANWR.

* The G o v e r n o r  of A la s k a  sho ul d e n c o u r a g e  the C o n g r e s s  to u ti li ze  
the a u t h o r i t y  of the Mine ral  Le a s i n g  Act of 1920 in any l e g i s l at io n  
e n a b l i n g  the e x p l o r a t i o n ,  d e v e l o p m e n t  and p r o d u c t i o n  of h y d r o c a r b o n  
r e so ur ce s w i t h i n  the coastal plain of the ANWR.
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Se c t i o n  6 : T h e Work Force: L o c a l Hire 

F I N DI NG S

* At this time, the A l a s k a  labor un ion s op p os e the o p e n i n g  of the 
coastal plain to oil and gas d e v e l o p m e n t  w i t h o u t  a labor cl au se  in 
the e n a b l i n g  c o n g r e s s i o n a l  le gi sl a t i o n .

C O N C L U S I O N S

* An e x p e r i e n c e d  work fo rce is a v a i l a b l e  in Ala sk a so that 
d e v e l o p m e n t  in the coastal plain of the ANWR can take place in an 
e n v i r o n m e n t a l l y  sound m a n n e r  using this p r o f es si on al  labor.

* If labor a g r e e m e n t s  are r e q u i r e d  with unions, they sh oul d 
r e fl ec t a c o m p e t i t i v e  p o s i t i o n  based on A l a s k a n  labor m a r k e t  
c o n d i t i o n s .

* The issue of local hire in Al ask a sho ul d be a p p r o a c h e d  first 
from a regional level, then a s t a t e w i d e  level and f i n a l l y  a union 
m e m b e r s h i  p 1 e v e l .

R E C O M M E N D A T I O N S

* The use of Al a s k a n  un ion  locals sh o ul d be en c o u r a g e d .  In du str y 
has r e c o g n i z e d  that c o m p e t i t i v e l y  pri ced  union labor i nc re a se s the 
e f f i c i e n c y  and lowers c o n s t r u c t i o n  and o p e r a t i n g  e x p e n s e s  in the 
Ala ska  oil fields.

* C o n g r e s s i o n a l  ac ti on  s ho u l d  not incl ud e r e s t r i c t i o n s  as to wh ich 
A l a s k a n  labor force s ho u l d  be ut il i z e d ,  un ion or no n- uni on . That 
is a d e c i s i o n  wh ich  is best a d d r e s s e d  by in dividual p ri vat e sector 
e m p l o y e r s  thro ugh  the c o l l e c t i v e  b a r g a i n i n g  process.
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S e c t i o n  7: N a t i o n al S e c u r i t y  I m p l i c a t i o n s 

F I N DI NG S

* The n a t i o n ' s  i mp or ts  of oil have fal le n from a peak in 1977 of 
8.5 m i l l i o n  b a r r e l s  per day (MMBD) or 46% of c o n s u m p t i o n ,  to 4.3 
MMBD  or 27% of c o n s u m p t i o n  in 1985.

* The nation al  trend to wa rd d e c r e a s i n g  d e p e n d e n c e  on f o r e i g n  oil 
so u rce s is re ve rs ing . Net U.S. oil imports d u ri n g  the first 10 
mo n th s of 1986 w e r e  29% a b ov e the c o m p a r a b l e  per io d in 1985. The 
Uni t ed  St at es  is m o v i n g  once ag ain  tow ard  d e p e n d e n c y  on f or ei gn  
sourc es  of oil.

* The c u r r e n t  oil gl ut  ma y e v a p o r a t e  as e ar ly  as mid 1990 or 1992 
due to d e c l i n e s  in d o m e s t i c  p r o d u c t i o n  and a st ead y rise in 
d o m e s t i c  c o n s u m p t i o n  of oil and gas pro ducts.

* D o m e s t i c  p r o d u c t i o n ,  d e v e l o p m e n t  and e x p l o r a t i o n  have d e c l i n e d  
as a re sul t of s e v e r e  oil price dec li n es .

* In a p r i o r i t y  m e m o  to the P r e s i d e n t ,  the S e c r e t a r y  of E ne r g y  
c o n c l u d e d  that, "Until oil pri ces  inc re a se  a p p r e c i a b l y ,  U.S. 
e x p l o r a t i o n  will re m a i n  s ta g n a n t ,  our d e p e n d e n c y  on imports will 
c o n t i n u e  to in cr e a s e ,  and our v u l n e r a b i l i t y  to oil price s ho c k s  and 
p o s s i b l e  oil s h o r t a g e s  or s t o p p a g e s  will rise to an e x c e s s i v e l y  
d a n g e r o u s  level. All of this c ou ld s e r i o u s l y  af fe c t our s t r a t e g i c  
and natio nal  s e c u r i t y  as well as our e c o n o m i c  s t a b i li ty ."

* A let ter  fr o m the Na t io na l P e t r o l e u m  Council to En e r g y  S e c r e t a r y  
John S. H a r r i n g t o n  s t a t e d  that, "A ddi t io na l import d e p e n d e n c e  will 
i n c re as e our v u l n e r a b i l i t y  to a s u p p l y  d i s r u p t i o n ,  r a p i d l y  
a c c e l e r a t e  ou r b a l a n c e  of trade p r ob le ms , u n d e r m i n e  our national 
s e c u r i t y  and c o m p r o m i s e  our U.S. f or e ig n policy ."

* T h i r t y  e i gh t p e r c e n t  f e we r oil and gas we lls were  d r i l l e d  in 
1986 than in 1985.

* On ly  3 2 , 4 3 8  oil and gas we ll s were dr i l l e d  n a t i o n w i d e  in 1986, 
the lo wes t level in 12 years.

* T her e we re  2 ,8 44  w i l d c a t  wells' (wells d ri l l e d  to d i s c o v e r  new 
fields) r e p o r t e d  c o m p l e t e d  in 1986 c o m p a r e d  to 4,757 in 1985. The 
w i l d c a t s  r e s u l t e d  in 302 oil d i s c o v e r i e s  and 193 gas d i s c o v e r i e s  in 
1986 c o m p a r e d  with 535 oil d i s c o v e r i e s  and 296 gas d i s c o v e r i e s  the 
p r e v i o u s  year.

* E x p a n s i o n  of d o m e s t i c  oil p r o d u c t i o n  has several a d v a n t a g e s  
r e l a t i n g  to the n a t i o n ' s  e c o n o m i c  and m i l i t a r y  se cu rit y.  E x p a n s i o n  
of o t h e r  d o m e s t i c  e n e r g y  s u p p l i e s  or e n e r g y  c o n s e r v a t i o n ,  to the 
ex t e n t  they can s u b s t i t u t e  for i m p o r t e d  oil, w o ul d have s i m i l a r  
a d v a n t a g e s :

H i g h e r  U.S. oil p r o d u c t i o n  will e x er t d o w n w a r d  p r e s su re
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on the w o r l d  pr ice of oil.

In c r e a s e d  d o m e s t i c  oil p r o d u c t i o n  redu ce s the ch an ces  
of a s u p p l y  d i s r u p t i o n  that w o u l d  have a s h a rp  impact 
on the w o r l d  oil price, si nce less U.S. d e m a n d  for oil 
imp ort s will i n c r e a s e  slack in w o rl d oil ma rk et s .

S h o u l d  there be a s er iou s ev en t that d i s r u p t s  supply, 
the co sts  to the U.S. e c o n o m y  will be r ed uc ed  if U.S. 
oil imp ort  de ma n d  is less r e l at iv e to its total oil 
supply.

Less U.S. d e p e n d e n c e  on f o r e i g n  oil all ow s U.S. fore ign  
p o l i c y  to be mo r e f l e x i b l e  and s t r e n g t h e n s  
r e l a t i o n s h i p s  with  oil i m p o r t i n g  allies.

C O N C L U S I O N S

* The s in g l e  mo s t i m p o r t a n t  d e c i s i o n  our C o n g r e s s  will make in the 
areas of d o m e s t i c  p r o d u c t i o n  and national en e r g y  s e c u r i t y  in the 
next 18 m o n t h s  is the o p e n i n g  of the coastal pl ain of the A rc t i c  
Natio na l W i l d l i f e  R ef u g e  to e n e r g y  e x p l o r a t i o n  and p r o d u ct io n.

* At peak, A l a s k a n  oil and gas p r o d u c t i o n  r e p r e s e n t s  a bou t 20% of 
our total d o m e s t i c  p r o d u c t i o n .  That p r o d u c t i o n  is now in de c l i n e  
and will d r a m a t i c a l l y  fall over the next 10 yea rs.  W i t h o u t  new 
d i s c o v e r i e s  and a d r a m a t i c  ch a ng e in d o m e s t i c  c o n s u m p t i o n  there is 
little hope that we can a vo id ser io us , national e c o n o m i c  shocks.
We are a l r e a d y  mo r e d e p e n d e n t ,  as a nation, on oil p r o d uc ts  than 
ever before. Our na ti on  can not a ff o r d  to stand in line again.

R E C O M M E N D A T I O N

* The C o n g r e s s  sh oul d act e x p e d i t i o u s l y  to re m ov e the p r o h i b i t i o n  
on oil and gas a c t i v i t i e s  in the coastal plain of the ANWR, and 
A l a s k a n s  sh o u l d  e n c o u r a g e  the u t i l i z a t i o n  of the r e s o u r c e s  that may 
be p r e s e n t  there. In this m a n n e r ,  the St ate of A l a s k a  can m a k e  its 
g r e a t e s t  p e ac e time c o n t r i b u t i o n  to the s e c u r i t y  of the nation.

* The C o n g r e s s  and the St at e of Al as k a  sh oul d c o n t i n u e  to 
e n c o u r a g e  the c o n s e r v a t i o n  of e n e r g y  re so ur ce s t hr o u g h  i n c e n t i v e  
p r o g r a m s  and t hr ou gh  the use of a l t e r n a t i v e  fuels.
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M E M O R A N D U M M a y  11, 1987

SUBJECT: S e c t i o n a l  a n a lysis of SB 290, false
i n f o r m a t i o n  on fish tickets

TO: S e n a t o r  D i c k  E l i a s o n

FROM: E d w a r d  H. H e  i n  ^ 5 ^
L e g i s l a t i v e  C o u n s e l

S e c t i o n  1 makes it a class A  m : s d e m e a n o r  to k n o w i n g l y  enter 
false i n f o r m a t i o n  o n  a fish t i c k e t  or to k n o w i n g l y  s u p p l y  
false i n f o r m a t i o n  to a n o t h e r  p e r s o n  w h o  is f i l l i n g  out a 
fish ticket. The p e n a l t y  is p r o v i d e d  u n d e r  AS 16.05.720. 
M a x i m u m  p e n a l t y  is $5,000 fine a n d  one yea r in jail. This 
is the same p e n a l t y  i m p o s e d  for failu re to keep f i s h  tickets 
or for failure to r e p o r t  t h e m  to the D e p a r t m e n t  of F i s h  and 
G a m e .

Incide ntally, class A  m i s d e m e a n o r  is also the p e n a l t y  p r e­
scr i b e d  for an u n s w o r n  f a l s i f i c a t i o n  u n d e r  AS 11.56.210. A n  
iirisworn f a l s i f i c a t i o n  consists of s u b m i t t i n g  a false w r i t t e n  
or r e c o r d e d  s t a t e m e n t  that the p e r s o n  does n o t  b e l i e v e  to be 
true, w i t h  the i ntent to m i s l e a d  a p u b l i c  servant. U n s w o r n  
f a l s i f i c a t i o n  a p plies o n l y  to a p p l i c a t i o n s  for b e n e f i t s  and 
to forms that h a v e  p r i n t e d  on t h e m  a n o t i c e  that f alse state 
m e n t s  made on the f o r m  are punish a b l e .  A  fish t icket fits 
n e i t h e r  of these last two req uir e m e n t s ,  so f a l s i f y i n g  a fish 
ticket does not c o n s t i t u t e  an u n s w o r n  f a l s i fication . Th ere 
is no p e n a l t y  p r o v i d e d  in law or r e g u l a t i o n  for k n o w i n g l y  
f a l s i f y i n g  a fish ticket.

E H H :mkr 
m l l / 1 3 9
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TITLE: , . CONTACT:
"An Act relating to Capt. James Nutgrass
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The Department of Public Safety supports SB 
supplying false information on fish tickets."

290, "An Act relating to

The passage of this amendment to AS 15.05.690 will give the Department of 
Public Safety the ability to charge a person who falsifies information on 
fish tickets with a clear, enforceable statute. This amendment will 
place the commercial fishermen who harvest Alaska's resources on notice 
that accurate information is required to be supplied by them on fish 
tickets.

In sum, the passage of this amendment will aid our department in carrying 
out its enforcement responsibilities and protection of the Fish & Wild­
life Resources of the State of Alaska.

i i 
mt

(X ,
ARTHUR ENGLISH 
Commissioner
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5Y  S e n a c o r  E l i a s o n

S3 2 9 0  " A n  A c t  r e l a t i n g  to s u p p l y i n g  f a l s e  i n f o r m a t i o n  on f i s n  t i c k e t s "

3v law, e v e r y  t i m e  a f i s h e r m a n  s e l l s  f i s h  Co a c o m m t r c i a l  f i s h  b u y e r ,  t he  

c r a n s a c c i o n  m u s e  be  d o c u m e n t e d  b y  a f i s h  t i c k e t  w h i c h  is f i l l e d  out b y  the 

f i s h  b u y e r  a n d  s i g n e d  by  the b u y e r  a n d  t he f i s h e r m a n .  T h i s  t i c k e t  

d e s c r i b e s  w h a t  s p e c i e s  o f  f i s h  a r e  s o i d ,  t h e  p o u n d a g e ,  th e  p r i c e  p a id, an  

i m p r i n t  of th e  f i s h e r m a n ' s  f i s h i n g  p e r m i t ,  a n d  a d e s c r i p t i o n  of the a r e a  

w h e r e  the f i s h  w e r e  c a u g h t .  C o p i e s  o f  e a c h  f i s h  t i c k e t  a r e  p r o v i d e d  to the 

f i s h e r m a n ,  th e  D e p t ,  of  F i s h  a n d  G a m e  (or N a t i o n a l  M a r i n e  F i s h e r i e s  

S e r v i c e  f o r  c h o s e  f i s h e r i e s  u n d e r  f e d e r a l  j u r i s d i c t i o n ) ,  the D e pt, of

R e v e n u e ,  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n ,  a n d  D e p t ,  of P u b l i c  

S a f e t y .

It is v i t a l l y  i m p o r t a n t  f o r  f i s h e r i e s  m a n a g e m e n t ,  t a x a t i o n ,  a n d  so o n  t h a t  

a l l  of t h i s  i n f o r m a t i o n  in a c c u r a t e .  3 u t  c u r r e n t l y  t h e r e  is no s p e c i f i c  

p r o h i b i t i o n  in l a w  a g a i n s t  p r o v i d i n g  f a l s e  i n f o r m a t i o n  w h e n  f i s h  is s o l d  

to t h e  f i s h  b u y e r .

O n e  p r i m e  e x a m p l e  of  h o w  i n c o r r e c t  i n f o r m a t i o n  o n  f i s h  t i c k e t s  ca n  a f i e c t  

a  f i s h e r y  is in the h a l i b u t  f i s h e r y .  T h e  f i s h e r y  is m a n a g e d  j o i n t l y  

b e t w e e n  th e  U . S .  a n d  C a n a d a  b y  t h e  I n t e r n a t i o n a l  P a c i f i c  H a l i b u t

C o m m i s s i o n .  It is m a n a g e d  o n  a s t r i c t  q u o t a - b y - a r e a  s y s t e m  w h e r e b y  t he  

A l a s k a n  a n d  C a n a d i a n  c o a s t l i n e  is d i v i d e d  i n t o  a r e a s  ( l a b l e d  1A, 2A, 3A, 

IB, 2 B , e t c . ) .  E a c h  a r e a  h a s  a n  a l l o t t e d  n u m b e r  of p o u n d s  it c a n  c a t c h .  

T h e r e  h a v e  l o n g  b e e n  s u s p i c i o n s ,  a n d  l a t e l y  s o m e  s u b s t a n t i a t i o n ,  that s o m e  

of the l a r g e  v e s s e l s  w h i c h  f i s h  i n  o n e  a r e a  w i l l  r e p o r t  to t h e i r  b u y e r s  

t h a t  t h e y  c a u g h t  the f i s h  in a n o t h e r  a r e a .  T h e y  do  t h i s  in h o p e s  of 

f i l l i n g  the q u o t a  in a n  a r e a  w h e r e  t h e y  d o  n o t  f i s h  so t h a t  the q u o t a  in 

t h e i r  g o t  a r e a  w i l l  n o t  be f i l l e d  as s o o n  a n d  t h e y  w i l l  be a l l o w e d  m o r e  

d a y s  ot f i s h i n g .  W i t h o u t  d i s i n c e n t i v e s  f or t h i s  p r a c t i c e  it is l i k e l y  to 

c o n t i n u e  or  g et w o r s e  as  h a l i b u t  s e a s o n s  g e t  s h o r t e r  a n d  s h o r t e r  e a c h  

y e a r .

W h i l e  c r e a t i n g  p e n a l t i e s  for p r o v i d i n g  f a l s e  i n f o r m a t i o n  on f i s h  t i c k e t s

m a y  n ot be  h i g h l y  e n f o r c e a b l e  o r  t o t a l l y  e f f e c t i v e  in s t o p p i n g  t ne

p r a c t i c e ,  it is L i k e l y  to c u r b  it d r a m a t i c a l l y  s i n c e  f i s h e r m e n  h a v e  no 

g u a r a n t e e  t h a t  f a l s e l y  r e p o r t i n g  t h e  a r e a  f i s h e d  w i l l  e x t e n d  t h e i r  s e a s o n  

a n d  so w i l l  s e e  it as n o t  w o r t h  t h e  r i s k .  M a n a g e m e n t  of  the f i s h e r y  w i l l  

b e c o m e  m o r e  f a i r  a n d  w i l l  be b a s e d  o n  m o r e  d e p e n d a b l e  c a t c h  d a t a .
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TO: C S S B  2 9 7  ( R e s o u r c e s )

P a g e  1, l i n e  12, a f t e r  " M O R A T O R I U M . " :

D e  l e t e  " T h e  ", ,.?$£ < •.

I n s e r t  "(a) E x c e p t  as p r o v i d e d  i n  (b) o f  t h i s  s e c t i o n ,  t h e "

P a g e  1, a f t e r  l i n e  23:

I n s e r t  a n e w  s u b s e c t i o n  to r e a d :

(b) A  f i s h  f a n n i n g  l i c e n s e  a n d  a f i s h  t r a n s p o r t  p e r m i t  m a y  b e  

i s s u e d  f o r  c o m m e r c i a l  f i n f i s h  f a r m i n g  in a p r i v a t e l y  o w n e d  f r e s h w a t e r  

b o d y  t h a t  h a s  n o  o u t l e t  to s t a t e  w a t e r . "

Of fered in the H OU S E

-1- 5/16/ 87
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MEMORANDUM State of Alaska

t o  Gle n n  H. L u n d e l l  
D e p u t y  C o m m i s s i o n e r  
Department: o f  L a b o r

f r o m . W i l s o n  L. C o n d o n  

A t t o r n e y  G e n e r a l

By : L j / c t \Lf L'
.✓^"Ga-fy I; Amend ola 

Assistant A t t o r n e y  General

DATE.  

F I LE  NO 

T E L E P H O N E  NO 

S U B J E C T

N o v e m b e r  15, 1982

3 6 6 - 2 5 2 - 8 3

4 6 5 - 3 6 0 3

I n t e r p r e t a t i o n  o f  

S t a t u t e  r e g a r d i n g  
W o r k e r s  o n  F i s h  
P r o c e s s o r s

U n d e r  A S  2 3 . 3 5  a n d  u n d e r  the p r o p e r  c i r c u m s t a n c e s ,  
" f i s h e r m e n "  c a n  o b t a i n  m e d i c a l  a n d  r e l a t e d  b e n e f i t s  t h r o u g h  a 
f u n d  k n o w n  as t h e  " f i s h e r m a n ' s  f u n d " .  Y o u  h a v e  a s k e d  w h e t h e r  
f i s h  p r o c e s s i n g  e m p l o y e e s  i n j u r e d  w h i l e  w o r k i n g  o n  a f i s h  
p r o c e s s o r  q u a l i f y  f o r  f i s h e r m a n ' s  f u n d  b e n e f i t s .  Y o u  h a v e  a l s o  
a s k e d ,  in t h e  e v e n t  t h a t  t h e  a n s w e r  is i n  the a f f i r m a t i v e ,  
w h e t h e r  on l y  s p e c i f i c  e m p l o y e e s  o n  the p r o c e s s o r  a r e  e n t i t l e d  to 

t h o s e  b e n e f i t s .

AS 2 3 . 3 5 . 0 7 0  s t a t e s :

B E N E F I T S .  A  f i s h e r m a n ,  u p o n  b e c o m i n g  d i s a b l e d ,  is 
e n t i t l e d  to r e c e i v e  b e n e f i t s  as f o l l o w s :  I m m e d i ­
a t e l y  a f t e r  h e  s u s t a i n s  a n  i n j u r y  o r  d i s a b i l i t y  
a r i s i n g  o u t  o f  a n  a c c i d e n t  d i r e c t l y  c o n n e c t e d  w i t h  
h i s  o p e r a t i o n s  as a f i s h e r m a n ,  e i t h e r  a s h o r e ,  in 
the s t a t e ,  o r  in A l a s k a  w a t e r ,  or s u f f e r s  an o c c u ­
p a t i o n a l  d i s e a s e ,  t h e  f i s h e r m a n  i s  e n t i t l e d  to 
e m e r g e n c y  t r e a t m e n t ,  t r a n s p o r t a t i o n  t o  t h e  n e a r e s t  
p l a c e  w h e r e  a p p r o v e d  m e d i c a l  f a c i l i t i e s  a r e  a v a i l ­

ab l e ,  m e d i c a l  c a r e  a n d  h o s p i t a l i z a t i o n .  A s  u s e d  
in t h i s  s e c t i o n ,  " A l a s k a  w a t e r "  m e a n s  the i n l a n d  
a n d  t e r r i t o r i a l  w a t e r  o f  t h e  s t a t e  a n d  t h e  f i s h e r y  
c o n s e r v a t i o n  z o n e  a d j a c e n t  to t h e  s t a t e  e s t a b ­
l i s h e d  b y  sec. 1 0 1  o f  t h e  F i s h e r y  C o n s e r v a t i o n  a n d  
M a n a g e m e n t  A c t  o f  1 9 7 6 ,  P.L. 9 4 - 2 6 5  (16 U . S . C .
1801 e t  s e q .).

AS 2 3 . 3 5 . 0 8 0  -- A S  2 3 . 3 5 . 1 4 0  i n d i c a t e  the e x t e n t  o f  
o t h e r  b e n e f i t s  o f f e r e d ,  the m a n n e r  in w h i c h  t h e  b e n e f i t s  m a y  b e  
p r o v i d e d ,  a n d  t h e  t i m e  a n d  m o n e t a r y  l i m i t a t i o n s  o n  b e n e f i t s .

AS 2 3 . 3 5 . 1 5 0 ( 4 )  r e a d s :

" f i s h e r m a n "  m e a n s  a p e r s o n  w h o  is l i c e n s e d  b y  the 
s t a t e  to e n g a g e  in c o m m e r c i a l  f i s h i n g  u n d e r



Glenn H. Lundell, Dep uty C o m mi s si on e r N o v e m b e r  15, 193
Department of L a b o r  Page
366-252-83

AS 16.05.480 or who is the h o l d e r  of a permit 
issued un der AS 16.43 and who, at the time injury 
is sustained or illness is contracted, is actually  
so e n gaged or is occupied in A l a s k a  in prepar ing 
or disma n t l i n g  boats or gea r u s e d  in commercial 
f i s h i n g .

I am advised by r e p r e s entatives of the Depart m e n t  of 
Pv.evenue that all crewmembers on b o a r d  a f l o atin g fish processor 
are required to have commercial fishing licenses.

I am advised by r e p r e s en tatives of the D epart m e n t  of 
Fish and Game that all persons w o r k i n g  on b o a r d  a harvestor/
processor and on board tenders are r e q u i r e d  to have commercial
fishing licenses. See AS 16.05.480 and AS 16.05.940(2). The
department has been advising owners of proce s s o r s  to purchase 
commercial fishing licenses for those persons e m p l o y e d  on board 
although the law is not perfectly clear on that requirement. For 
purposes of this opinion, however, the r e s o l u t i o n  of that 
particular issue is not necessary.

In order to qualify as a "fis herman" u n d e r  AS 23.35 and 
therefore q u a l i f y  for "fisherman's fund" benefits, a p erson must 
not only be licen s e d  to engage in comme r c i a l  fishing or be the 
holuer of a limited entry permit, the p e r s o n  m u s t  also at the 
time the injury is sustained or illness is contracted, (1) be
engaged in commer c i a l  fishing, or (2) o c c u p i e d  in A l a s k a  p r e p a r­
ing or d i s m a n t l i n g  boats or gear used in comm e r c i a l  fishing.

The " p lain meaning" rule of s t a t u t o r y  c o n s t r u c t i o n  
requires that an unambiguou s stat ute be re ad to m e a n  what it 
clearly expresses. There is thus no need to inte rpret it except 
to the extent that the words themselves have inexact meaning. 
State v. A l e x , 646 P . 2d 203, 208, n.4 (Alaska 1982); A p p l i c a t i o n  
of B a b c o c k , 387 P . 2d 694, 696 n.6 (Alaska 1963); 2A Sutherland,' 
Statutes and Statu t o r y  C o n s t r u c t i o n , § 46.01, at 48-49 (4th Ed. 
S a n d s , 1973). The re is little q u e s tion that empl o y e e s  on fish 
processors are not commercial f i s hing nor o c c u p i e d  in A lask a 
preparing or dism an t l i n g  boats or g e a r  used in commercial 
fishing.

However, to the extent one c ould argue otherwise, 
reference to related statutes in order to in terpret a particular 
statute is c u s t o m a r y  if there is some a m b i g u i t y  perceived. 2A 
Sutherland, Statutes and Statutory C o n s t r u c t i o n , § 51.01, at 287- 
289 (4 th ExT S a n d s , 19 73). The fish and game statute which

ro ro
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G l e n n  H. L u n d e l l ,  D e p u t y  C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r
3 6 6 - 2 5 2 - 8 3

N o v e m b e r  15, 1982
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d e f i n e s  " c o m m e r c i a l  f i s h i n g "  d o e s  n o t  i n c l u d e  e m o l o v e e s  o n  f i s h  
p r o c e s s o r s .  A S  1 6 . 0 5 . 9 4 0 ( 3 )  s t a t e s :

f i s h i n g "  m e a n s  the t a k i n g ,  f i s h i n g" c o m m e r c i a l

for, o r  p o s s e s s i o n  o f  fish, s h e l l f i s h  o r  o t h e r  
f i s h e r y  r e s o u r c e s  w i t h  the i n t e n t  o f  d i s p o s i n g  o f  
t h e m  f o r  p r o f i t ,  o r  b y  sal e ,  b a r t e r ,  t r a d e ,  o r  in 

c o m m e r c i a l  c h a n n e l s ;  t h e  f a i l u r e  to h a v e  a v a l i d  
s u b s i s t e n c e  p e r m i t  in p o s s e s s i o n ,  i f  r e a u i r e d  by 

r e g u l a t i o n ,  is c o n s i d e r e d  p r i m a  f a c i a  
c o m m e r c i a l  f i s h i n g  if c o m m e r c i a l  f i s h -  
s p e c i f i e d  b y  r e g u l a t i o n  is i n v o l v e d  in 
f i s h i n g  for, o r  p o s s e s s i o n  o f  f i s h ,  

s h e l l f i s h  o r  o t h e r  f i s h  r e s o u r c e s .

s t a t u t e  o r  
e v i d e n c e  o f  
i n g  g e a r  as 
the t a k i n g ,

C

f l o a t i n g
II £f i s h  o n  a 

n o t  q u a l i f y  f o r

G I A / b a D

It is o u r  v i e w ,  t h e r e f o r e ,  t h a t  er.Dlovees

p r o c e s s o r  a r e  n o t  c o m m e r c i a l  
f i s h e r m a n ' s  f u n d "  b e n e f i t s .

p r o c e s s i n g  
i s h i n g "  a n d  do
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Ch.- ter "7

se c tion 1. AS 2 3 .30.230 is attended by adding a p.ev subsection to 1

read:

(b) A  contr.ercial f i s h e m a n ,  as d e f ined in AS '6.05.940, is r.ct 

co v ered by this chapter.
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Senator F red F. Zharoff
A l a s k a  S t a t e  L e g i s l a t u r e

P_0 BOX 405. KODIAK, ALASKA 39615 (907) <186-5259

DURING SESSION:

P.O BOX V, JUNEAU, ALASKA 99811 • (907) <165-3473 • 465-3474

DISTRICT N *
ALASKA PENINSULA •  ALEUTIAN CHAIN • BRISTOL BAY • KODIAK ISLAND • LAKH CLARK LAKE IIIA M N A  • PRIBILOF IS1ANDS • SHUMAGIN ISLANDS

TO: R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n

C o - C h a i r

H o u s e  R e s o u r c e s  C o m m i t t e e

FROM: S e n a t o r  F r e d  F. Z h a

DATE: A p r i l  27, 1988

RE: CS F o r  S e n a t e  B i l l  3 0 9  —  " A n  A c t  r e l a t i n g  to t he d e f i n i t i o n  of

c o m m e r c i a l  f i s h e r m a n  u n d e r  s t a t u t e s  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g . "

C S S B  3 0 9  p a s s e d  o u t  o f  t he H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  o n  A p r i l  26. I 

r e s p e c t f u l l y  r e q u e s t  tha t  the b i l l  be s c h e d u l e d  f o r  a h e a r i n g  b e f o r e  the H o u s e  

R e s o u r c e s  C o m m i t t e e  at  t he c o m m i t t e e ' s  e a r l i e s t  c o n v e n i e n c e .

C S S B  3 0 9  a m e n d s  1 6 . 0 5 . 9 4 0 ( 4 )  to e l i m i n a t e  p r o c e s s i n g  w o r k e r s  o n  f l o a t i n g  f i s h  

p r o c e s s i n g  v e s s e l s  f r o m  the d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n " .

In 1986, t he l e g i s l a t u r e  p a s s e d  a  b i l l  tha t  e x e m p t e d  c o m m e r c i a l  f i s h e r m e n  f r o m  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w a s  d o n e  f o r  t wo r e a s o n s :  (1)

C o m m e r c i a l  f i s h e r m e n  w e r e  n o t  o r i g i n a l l y  i n t e n d e d  to be  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n .  (2) I n j u r e d  c o m m e r c i a l  f i s h e r m e n  a r e  c o m p e n s a t e d  u n d e r  the 

p r o v i s i o n s  o f  m a r i t i m e  law; w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  w o u l d  be  an 

u n n e c e s s a r y  d u p l i c a t i o n .  Th e  b i l l  h a d  the e f f e c t  o f  a f f i r m i n g  a n d  c l a r i f y i n g  

the D e p a r t m e n t  of  L a b o r ' s  c u r r e n t  i n t e r p r e t a t i o n  of  t h e  law.

T h e  p a s s a g e  of  the b i l l ,  h o w e v e r ,  r e s u l t e d  in  o ne, u n i n t e n t i o n a l  s i d e  e f f e c t .  

U n d e r  c u r r e n t  s t a t u t e s ,  p r o c e s s i n g  w o r k e r s  o n  b o a r d  f l o a t i n g  s e a f o o d  

p r o c e s s i n g  v e s s e l s  h a v e  b e e n  d e f i n e d  as  " c o m m e r c i a l  f i s h e r m e n "  s i n c e  t h e y  a r e  

p a r t  o f  the c r e w  o f  a " f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h " .  U n d e r  the 

n e w  law, t h e y  w e r e  n o w  e x e m p t  f r o m  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e ,  w h i c h  

r a i s e d  h a v o c  w i t h  f l o a t i n g  p r o c e s s o r s '  i n s u r a n c e  r a t e s .  It w a s  n e v e r  the 

i n t e n t  of  t he l e g i s l a t u r e  to p r e v e n t  p r o c e s s i n g  v e s s e l  w o r k e r s  f r o m  b e i n g  

c o v e r e d  by w o r k e r s '  c o m p e n s a t i o n .

In a d d i t i o n ,  C S S B  3 0 9  a d d r e s s e s  a n  i n c o n s i s t e n c y  in s t a t e  law, n o w  c o r r e c t e d  

b y  a r e c e n t  a t t o r n e y  g e n e r a l ' s  o p i n i o n .  As  c o m m e r c i a l  f i s h e r m e n ,  f l o a t i n g  

p r o c e s s i n g  v e s s e l  w o r k e r s  w e r e  r e q u i r e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .  

O v e r  h a l f  the p r o c e e d s  f r o m  t he s a l e  of c o m m e r c i a l  f i s h i n g  l i c e n s e s  ($18 f r o m  

a $ 30 r e s i d e n t  l i c e n s e  a nd $ 5 4  f r o m  a $ 9 0  n o n r e s i d e n t  l i c e n s e )  go  to the 

F i s h e r m e n ' s  F u nd, a c o m p e n s a t i o n  p r o g r a m  f o r  i n j u r e d  c o m m e r c i a l  f i s h e r m e n .  

U n d e r  a p r e v i o u s  a t t o r n e y  g e n e r a l ' s  o p i n i o n ,  f l o a t i n g  p r o c e s s i n g  w o r k e r s  w e r e  

b a r r e d  f r o m  r e c e i v i n g  a n y  b e n e f i t s  f r o m  t he F i s h e r m e n ' s  F u nd. In the i n t e r e s t  

o f  f a i r n e s s ,  p e o p l e  w h o  c a n n o t  r e c e i v e  b e n e f i t s  f r o m  the f u n d  s h o u l d  n o t  be 

f o r c e d  to p a y  i n t o  it.



In an  o p i n i o n  d a t e d  Oct. 20, 1 9 8 7  ( a t t a c h e d ) ,  h o w e v e r ,  the a t t o r n e y  g e n e r a l  

d e t e r m i n e d  t h a t  p r o c e s s i n g  w o r k e r s  d i d  not ,  in f a ct, n e e d  to p u r c h a s e  or

p o s s e s s  c o m m e r c i a l  f i s h i n g  l i c e n s e s .  T h e  a t t o r n e y  g e n e r a l  f o u n d  tha t  

p r o c e s s i n g  w o r k e r s  o n  s e a f o o d  p r o c e s s i n g  v e s s e l s  w e r e  m a n u f a c t u r i n g  e m p l o y e e s  

(the s a m e  as t h e i r  c o u n t e r p a r t s  in a s h o r e s i d e  p r o c e s s i n g  p l a n t )  a n d  d i s t i n c t  

f r o m  the t r a d i t i o n a l  d e f i n i t i o n  o f  a " c o m m e r c i a l  f i s h e r m a n " .

T h e  s e a f o o d  p r o c e s s i n g  c o m p a n i e s  h a v e  t o l d  us  t h a t  d e s p i t e  t h e  O c t o b e r

a t t o r n e y  g e n e r a l ' s  o p i n i o n ,  t h e y  a r e  s t i l l  e n c o u n t e r i n g  a g r e a t  d e a l  of 

r e s i s t a n c e  i n  c o n v i n c i n g  t h e i r  i n s u r e r s  t h a t  w o r k e r s  o n  f l o a t i n g  p r o c e s s o r s  

q u a l i f y  f or w o r k e r s '  c o m p e n s a t i o n .

C S S B  3 0 9  w o u l d  c l e a r  up t h i s  i s s u e  a n d  l e a v e  a b s o l u t e l y  n o  d o u b t  a b o u t  w h a t  

the s t a t u t e  m e a n s .

B a c k u p  i n f o r m a t i o n  f o r  C S S B  309 is a t t a c h e d ,  as f o l l o w s :

1. D e p a r t m e n t  o f  L a b o r  f i s c a l  n o t e .

2. D e p a r t m e n t  o f  P u b l i c  S a f e t y  f i s c a l  n o t e .

3. C h r o n o l o g y  of  e v e n t s .

4. S e n a t e  L a b o r  a r d  C o m m e r c e  L e t t e r  o f  I n t e n t .

5. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Oct .  20, 1987, s t a t i n g  that

p r o c e s s i n g  w o r k e r s  o n  m o b i l e  f l o a t i n g  p r o c e s s i n g  v e s s e l s  a r e  no t  

r e q u i r e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

6. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Feb. 22, 1 9 84, s t a t i n g  tha t

w o r k e r s  o n  f l o a t i n g  p r o c e s s i n g  s h i p s  n e e d  c o m m e r c i a l  f i s h i n g  

l i c e n s e s  a n d  w o r k e r s  in s h o r e b a s e d  p r o c e s s i n g  p l a n u s  do  not .

7. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Nov. 15, 1982, s t a t i n g  that

f l o a t i n g  p r o c e s s o r  w o r k e r s  do  n o t  q u a l i f y  f o r  F i s h e r m e n ' s  F u n d  

b e n e f i t s .

8. E x c e r p t  f r o m  the D i v i s i o n  of  L e g a l  S e r v i c e ' s  " R e p o r t  to the 

T h i r t e e n t h  S t a t e  L e g i s l a t u r e  E x a m i n i n g  C o u r t  D e c i s i o n s  a n d  

O p i n i o n s  of  the A t t o r n e y  G e n e r a l  C o n s t r u i n g  A l a s k a  S t a t u t e s " ,  

O c t o b e r ,  1984, r e c o m m e n d i n g  l e g i s l a t i v e  r e v i e w  of t h i s  i s s u e .

9. C o p i e s  o f  th e  r e l e v a n t  s t a t e  s t a t u t e s ,  1 6 . 0 5 . 4 8 0  ( C o m m e r c i a l  

f i s h i n g  l i c e n s e )  a n d  1 6 . 0 5 . 9 4 0 ( 4 )  ( D e f i n i t i o n  o f  c o m m e r c i a l  

f i s h e r m a n ) .

10. C h a p t e r  77 f r o m  t h e  1986 s e s s i o n  l a w s ,  " A n  A c t  E x e m p t i n g

c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e . "
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C H R O N O L O G Y  OF EVENTS S U R R O U N D I N G  SB 309

Nov., 1982 -

F e b . ,  1 9 8 4  -

O c t . ,  1984 -

M a y ,  198 6  -

S p r i n g ,  1987

Ma y ,  1987 -

S u m m e r ,  1987

O c t . ,  1987 -

Spring, 1988 ■

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. G a r y  A m e n d o l a  to 

G l e n n  L u n d e l l ,  d e p u t y  c o m m i s s i o n e r ,  D e pt, of  L a b o r ,  Nov. 15, 

f i l e  # 3 6 6 - 2 5 2 - 8 3 )  s a y i n g  t h a t  c r e w m e m b e r s  o n  b o a r d  f l o a t i n g  

f i s h  p r o c e s s i n g  v e s s e l s  a r e  not, b y  d e f i n i t i o n ,  e n g a g e d  in 

" c o m m e r c i a l  f i s h i n g "  a n d  t h e y  d o  n o t  q u a l i f y  f o r  F i s h e r m a n ' s  

F u n d  b e n e f i t s  (a s p e c i a l  fund, a d m i n i s t e r e d  by  the D e p a r t m e n t  

o f  L a b o r ,  f or c o m p e n s a t i n g  i n j u r e d  c o m m e r c i a l  f i s h e r m e n ) .

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. K a t h l e e n  M c G u i r e  to 

Lt. Col. T e t z l a f f ,  Div. of F i s h  6 W i l d l i f e  P r o t e c t i o n ,  Feb. 22, 

f i l e  # 1 6 6 - 3 5 8 - 8 4 )  s a y i n g  t h a t  e m p l o y e e s  on b o a r d  f l o a t i n g  

p r o c e s s i n g  v e s s e l s ,  s i n c e  t h e y  a r e  e n g a g e d  in t he t r a n s p o r t  of 

fish, a r e  r e q u i r e d  to h a v e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

T h e  l e g i s l a t u r e ' s  D i v i s i o n  o f  L e g a l  S e r v i c e s  n o t e s  in i ts 

" R e p o r t  to the T h i r t e e n t h  S t a t e  L e g i s l a t u r e  E x a m i n i n g  C o u r t  

D e c i s i o n s  a n d  O p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l  C o n s t r u i n g  

A l a s k a  S t a t u t e s "  the i n c o n s i s t e n c y  in the t w o  p r e v i o u s  AG  

o p i n i o n s  —  f l o a t i n g  p r o c e s s i n g  w o r k e r s  a r e  r e q u i r e d  *o h a v e  

c o m m e r c i a l  f i s h i n g  l i c e n s e s ,  b u t  t h e y  a r e  d e n i e d  F i s h e r m a n ' s  

F und b e n e f i t s .  L e g i s l a t i v e  r e v i e w  is r e c o m m e n d e d .

As p a r t  of  a n  e f f o r t  to c l e a r  u p  a m b i g u i t i e s  a n d  p r o b l e m s  in 

r e g a r d  to m a r i n e  i n s u r a n c e ,  t he A l a s k a  L e g i s l a t u r e  p a s s e s  a 

b i l l  e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n .

S e a f o o d  p r o c e s s o r s  c o n t a c t  S e n a t o r  Z h a r o f f .  T h e y  c o m p l a i n  

t h e i r  i n s u r a n c e  c o m p a n i e s  h a v e  i n f o r m e d  t h e m  t h a t  s i n c e  the 

e m p l o y e e s  on f l o a t i n g  p r o c e s s i n g  v e s s e l s  a r e  d e f i n e d  as 

" c o m m e r c i a l  f i s h e r m e n " ,  a n d  s i n c e  c o m m e r c i a l  f i s h e r m e n  a r e  n o w  

e x e m p t  f r o m  w o r k e r s '  c o m p e n s a t i o n ,  the i n s u r a n c e  c o m p a n i e s  w i l l  

n o  l o n g e r  s e l l  the p r o c e s s o r s  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  

I n s t e a d ,  the p r o c e s s o r s  m u s t  b u y  m o r e  e x p e n s i v e  m a r i n e  

p r o t e c t i o n  a n d  i n d e m n i t y  (P&I) i n s u r a n c e  p o l i c i e s .

S e n a t e  B i l l  3 09 i n t r o d u c e d  in an  e f f o r t  to r e s o l v e  the p r o b l e m .

S e a f o o d  p r o c e s s o r s  c o m p l a i n  a b o u t  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  

o f f i c e r s  b o a r d i n g  t h e i r  p r o c e s s i n g  v e s s e l s  to e n f o r c e  the 

r e q u i r e m e n t  t h a t  a l l  w o r k e r s  h a v e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. S a r a h  M c C r a c k e n  to 

Col. J a c k  J o r d a n ,  d i r e c t o r ,  Div .  o f  F i s h  a n d  W i l d l i f e  

P r o t e c t i o n ,  Oct. 20, f i l e  //661-87-0428) s a y i n g  t h a t  p r o c e s s i n g  

w o r k e r s  on  b o a r d  m o b i l e  f l o a t i n g  v e s s e l s  a r e  n o t  " c o m m e r c i a l  

f i s h e r m e n "  a n d  d o  n o t  n e e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

I n s u r a n c e  c o m p a n i e s  c o n t i n u e  to c h a r g e  P & I  r a t e s  d e s p i t e  the 

m o s t  r e c e n t  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  S o u r c e :  R i c k  L a u b e r

of the P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n  in  t e s t i m o n y  to 

the S e n a t e  R e s o u r c e s  C o m m i t t e e ,  M a r c h  21.
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The L ab o r a nd  C o m m e r c e  C o m m i t t e e  c o n s i d e r e d  S E N AT E BILL NO. 
309 (An A ct  r e l at in g to the d e f i n i t i o n  of comme rc i al  
f is h e r m a n  u n d e r  statut e s r e g u l a t i n g  c o m m e r c i a l  fishing) and 
a m a j o r i t y  of the c om m i t t e e  r e c o m m e n d e d  it be  r e pl a ce d wi th

CS FOR SENA T E B I L L  NO. 3 0 9 (LSC)

and do p a s s w it h  a L e t t e r  o f  Intent. T he  r ep or t  w as  signed 
b y Se n a t o r  Kelly, Ch a i r m a n  and c o n c u r r e d  in by Senators 
S t y ma n sk i a nd  Uehling.

Zero fiscal note pu b l i s h e d  t o d a y  fr om  D e p a r t m e n t  of Labor.

L e t t e r  of I n te nt  
for

C S S B  3 0 9 (LSC)

It is the intent of the L e g i s l a t u r e  that a p e r s o n  injured 
w hi le  w o r k i n g  as a p r o c e s s i n g  w o r k e r  s h al l n o t  be able to 
c l a i m  b e n e f i t s  fr om  the F i s h e r m e n ' s  Fund e v e n  t h ou gh  that 
p e r s o n  m a y  h o l d  a co mm e r c i a l  f is h in g license.

S E N A T E  B I LL  NO. 309 w a s  r ef e r r e d  to the R e s o u r c e s  Committee.

SB 353

The R es o u r c e s  Co m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  HO. 353 (An 
A c t  e x t e n d i n g  t h e a g r i c u l t u r a l  p r o d u c t i o n  c r ed it  l a w ) . 
S e n a t o r  Coghill, C h a i r m a n  s i gn e d "do pass". Senators 
Duncan, F a nn i ng  and Fi s c h e r  s i gn ed  "no recommen da ti o n" .

Zero fiscal note p u b l i s h e d  t od ay  from D e p a r t m e n t  of Natural 
Resources.

S E N A T E  B I L L  NO. 353 was re f e r r e d  to the F i na nc e Committee.

S B 317

The Rules C o m m it te e c o n s i d e r e d  S E N A T E  B I L L  NO. 317 (An Act 
r el at i ng  to the re funds of f is h e r i e s  t ax  pr o c e e d s  made to 
local governments) and a m a j o r i t y  of t he  comm it te e 
r e c o m m e n d e d  calendar. T h e r e po r t w as  s i gn ed  by  S en ator 
Hensley, V i c e - c h a i r m a n  and c o n c u r r e d  in by S e n a t o r s  Faiks, 
B in kl e y and Jones.



MEMORANDUM State of Alaska
IVI DEPARTMENT OF LAW

T0; Col. Jack Jordan, Director 
D ivision of Fi sh & Wildlife 
Protection 

D epartment of Public Safety

THAU:

f r o m . Sarah E. M c C r a c k e n
Assis t a n t  A t t o r n e y  General 
Natural Resource s-Anchorage

A  M a r c h  17, 1987, m e m o r a n d u m  from then Acting Director 
Capt. James Nutgrass requested our advice regarding various 
aspects of Alaska's commercial fisheries licensing statutes (copy 
of m e m o r a n d u m  a t t a c h e d ) . The m e m o r a n d u m  asks essentially three 
questions r e q u ir ing interpretation of relevant law:

1. Is a p ers on who works on the fish processing line 
of a mobile floating processor or c a t cher -processor required to 
hold a commercial fishing license?

2. Are crewmembers on a tender or mobile floating 
processor r e q u i r e d  to hold commercial fishing licenses?

3. Must the skipper or crew of a freight vessel 
hauling p r o c e s s e d  fish to market for sale hold a commercial 
fishing license?

A  subsidiary question raised by the m e m o r a n d u m  is 
whether the defini tion of "fish" in AS 16.05.940(10), as that 
term is used in the licensing requir ement at AS 16.05.480 and in 
the defin i t i o n  of "commercial fishing" in AS 16.05.940(5), 
includes fish that are already dead or processed.

Our summary response to these questions is that an 
employee on a m o bile floating processor or c atcher-processor 
whose sole function is to w o r k  on the fish processing line 
(gutting, packing, or m ai ntaining freezing equipment, etc.) and 
who does not engage in actual fishing activities (setting and 
hauling nets, operating and repairing gear) or in the n a v i g a t i o n  
and operatio n of the vess el (independent of its processing 
functions) is not required to obtain a commercial fishing 
license. However, if that person, in add ition to mere processing 
of fish, also engages in fishing activities or activities rela ted

°AT* October 20, 1987 

FILE NO: 661-87-0428

TELEPHONE NO

s u b j e c t  Commercial fishing
licenses: applicability 
to processors
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to the n a v i g a t i o n  or op eration of the vessel itself, he must 
obtain a commercial fishing license. Crewmembers engaged in the 
operat ion and n a v i g a t i o n  of tenders or mobile floating processors 
that transport u n p r o c e s s e d  fish must obtain commercial fishing 
licenses. The skipper or crew of a freight vessel used only to 
transport processed fish n e e d  not hold a commercial fishing 
license. Our analysis follows.

1. Comme r c i a l  fishing license requirement.

The genesis of your inquiry is AS 16.05.480(a), which 
requires every pe rson engaged in "commercial fishing" in waters 
subject to Alaska's juris d i c t i o n  to obtain a commercial fishing 
license from the state. 1/ This pr ovision has existed in 
vi r t u a l l y  identical form since the first state fish and game code 
was e n acted in 1959. 2/

The term "commercial fishing" is defined in AS 
16.05.940(5) as follows:

(5) "commercial fishing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish, or other 
f i she ry resources w i t h  the intent of disposing of 
them for profit, or by sale, barter, trade, or in 
commercial channels; the failure to have a valid

1/ The full text of AS 16.05.480(a) provides:

Sec. 16.05.480. Commercial  fishing licenses, (a) 
A  person engaged In commercial fishing ihall 
obtain a commercial fishing license. The fee for 
the license is $30 for residents, and $90 for 
nonresidents. Except for those w h i c h  are also 
entry or interim-use permits, all commercial 
fishing licenses are n o n t r a n s f e r a b l e . The 
commercial fishing license shall be retained in 
the p o s s e s s i o n  of the licensee, readily accessible 
for inspection at all times. No more than one fee 
m a y  be charged annually against a person. For the 
purposes of this section, "commercial fishing 
license" includes entry permits and interim-use 
permits issued under  AS 16.43 and crewmember 
fishing licenses.

2 / Sec. 6, art. Ill, ch. 94, SLA 1959.
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subsistence permit in possession, if required by 
statute or regulation, is considered prima facie 
evidence of commercial fishing if commercial 
fishing gear as specified by regulation is 
involved in the taking, fishing for, or possession 
of fish, shellfish, or other fish resources;

This definition, w i t h  the exception of reference to the failure 
to have a valid subsistence permit in possession, has also 
existed in v i r t u a l l y  the same form since statehood. 2_/

On its face, AS 16.05.480(a), as its terms are defined 
in AS 16.05.940(5), requires a commercial fishing license only of 
those persons who are actually taking, fishing for, or possessing 
fishery resources w i t h  the intent of selling them.

As explained in 1984 Inf. Op. A t t ' y  Gen. (Feb. 22; 
166-358-84), "possession" of fish requires a degree of ownership 
or control. A  person who m e r e l y  works on a processing line at a 
cannery and w h o s e  sole function is to process fish does not 
exercise the requisite indicia of p os session to fit w i t h i n  the 
m e a n i n g  of a person "taking, fishing for, or possessing" fish to 
require a license. See cases cited in 1984 Inf. Op. Att'y Gen., 
s u p r a . In this regard,' the principle of statutory construction 
that w h e n  legislative intent is unclear, the meaning of doubtful 
words m a y  be determined by referring to associated words 
(noscitur a s o c i i s ) is applicable, as explained below. See 2A N. 
Singer Sutherland- Statutory C o n s t r u c t i o n , §47.16 (4th ed. 1984); 
see also State, Real Estate Comm'n v~. J o h n s t o n , 682 P . 2d 383, 
386'-8 7  (Alaska 1984).

To the extent that the w o r d  "possession" in AS 
16.05.940(5) is unclear, it should be interpreted in light of the 
related terms "taking" and "fishing" for fish. 4/ In this

3/ Sec. 2(n), art. I, ch. 94, SLA 1959.

4j  The term "take" is defined in AS 16.05.940(31) as follows:

(3) "take" means taking, pursuing, hunting, 
fishing, trapping, or in any manner  disturbing, 
capturing, or killing or attempting to take,

(Footnote continued)
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c o n t e x t ,  w e  b e l i e v e  " p o s s e s s i o n "  o f  f i s h  s h o u l d  b e  i n t e r p r e t e d  to 
m e a n  p o s s e s s i o n  t h a t  is a s s o c i a t e d  w i t h  f i s h i n g  a c t i v i t i e s ,  i . e . , 
e x e r c i s i n g  s o m e  c o n t r o l  o v e r  the f i s h ,  as o p p o s e d  to m e r e  
h a n d l i n g  o f  f i s h  in a p r o c e s s i n g  p l a n t .  W e  b e l i e v e  this a p p l i e s  
r e g a r d l e s s  o f  w h e t h e r  the w o r k e r  is p r o c e s s i n g  f i s h  on b o a r d  a 
f l o a t i n g  o r  a s t a t i o n a r y  p r o c e s s i n g  v e s s e l .  5/ S i m i l a r l y ,  a 
p e r s o n  w h o  is m e r e l y  p r o c e s s i n g  f i s h  o n  b o a r d  a c a t c h e r - p r o c e s s o r  
a n d  w h o  d o e s  n o  o t h e r  f u n c t i o n  r e l a t e d  to f i s h i n g  o r  the 
o p e r a t i o n  o f  t h e  v e s s e l ,  w o u l d  n o t  r e q u i r e  a c o m m e r c i a l  f i s h i n g  

l i c e n s e .  6/

2. D e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n . "

T h e  a b o v e  c o n c l u s i o n s  a r e  c o n s i s t e n t  w i t h  the 
i n t e r p r e t a t i o n  o f  A S  2 3 . 3 5  a r t i c u l a t e d  i n  1 9 8 2  Inf. Op. A t t ' y  
Gen. (Nov. 15; 3 6 6 - 2 5 2 - 8 3 ) ,  t h a t  e m p l o y e e s  p r o c e s s i n g  f i s h  o n
f l o a t i n g  p r o c e s s o r s  a r e  n o t  " c o m m e r c i a l  f i s h i n g "  a n d  h e n c e  do n o t  
q u a l i f y  f o r  " f i s h e r m a n ' s  f u n d "  b e n e f i t s .  ( C o p y  o f  m e m o r a n d u m  
a t t a c h e d ) .  T h a t  m e m o r a n d u m  n o t e d ,  h o w e v e r ,  t h a t  " t h e  
[ D ] e p a r t m e n t  [of F i s h  a n d  Gam e ]  has b e e n  a d v i s i n g  o w n e r s  o f  
p r o c e s s o r s  to p u r c h a s e  c o m m e r c i a l  f i s h i n g  l i c e n s e s  f o r  t h o s e  
p e r s o n s  e m p l o y e d  o n  b o a r d  a l t h o u g h  t h e  l a w  is n o t  p e r f e c t l y  c l e a r  
o n  t h a t  r e q u i r e m e n t . "

T h e  a m b i g u i t y  r e g a r d i n g  w h e t h e r  e m p l o y e e s  o n  f l o a t i n g  
c a n n e r y  v e s s e l s  o r  f i s h  p r o c e s s o r s  a r e  " c o m m e r c i a l  f i s h i n g "  
d e r i v e s  f r o m  t h e  s t a t u t o r y  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  
set o u t  a t  A S  1 6 . 0 5 . 9 4 0 ( 4 ) :

(4) " c o m m e r c i a l  f i s h e r m a n "  m e a n s  a n  i n d i v i d u a l  w h o
f i s h e s  c o m m e r c i a l l y  for, t a k e s ,  o r  a t t e m p t s  to

( F o o t n o t e  c o n t i n u e d )
p u r s u e ,  h u n t ,  fish, trap, or i n  a n y  m a n n e r  c a p t u r e  
o r  k i l l  f i s h  or game;

5/ T o  t h e  e x t e n t  t h a t  t h i s  co .elusion d e p a r t s  f r o m  t h a t  r e a c h e d  
in 1 9 8 4  Inf. Op. A t t ' y  Gen. (Feb. 22; 1 6 6 - 3 5 0 - 8 4 ) ,  the e a r l i e r  
m e m o r a n d u m  is h e r e b y  o v e r r u l e d  o n  th i s  p o i n t  only.

6/ W e  r e c o g n i z e  t h a t  o n  m a n y  c a t c h e r  p r o c e s s o r s ,  c r e w m e m b e r s  
p a r t i c i p a t e  at t i m e s  in a l l  a s p e c t s  o f  t h e  o p e r a t i o n  -- b o t h  
f i s h i n g  a n d  p r o c e s s i n g .  T h e s e  c r e w m e m b e r s  w o u l d  r e q u i r e  a 
l i c e n s e .
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t a k e  fis h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  
o f  t h e  s t a t e  b y  a n y  m e a n s ,  a n d  i n c l u d e s  e v e r y  
i n d i v i d u a l  a b o a r d  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
in t h e  t a k i n g  o f  t h e s e  r a w  f i s h e r y  p r o d u c t s ,  
w h e t h e r  p a r t i c i p a t i o n  is o n  s h a r e s  or as an 
e m p l o y e e  o r  o t h e r w i s e ;  h o w e v e r ,  t h i s  d e f i n i t i o n  
d o e s  n o t  a p p l y  to a n y o n e  a b o a r d  a l i c e n s e d  v e s s e l  
as a v i s i t o r  o r  g u e s t  w h o  d o e s  n o t  d i r e c t l y  or 
i n d i r e c t l y  p a r t i c i p a t e  in t h e  t a k i n g ;  a n d  the t e r m  
" c o m m e r c i a l  f i s h e r m a n "  i n c l u d e s  the c r e w s  o f  
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  in 

t r a n s p o r t i n g  fish;

T h e  t e r m  " c o m m e r c i a l  f i s h e r m a n "  is n o t  a c t u a l l y  u s e d  in 
A S  1 6 . 0 5 . 4 8 0 ( a )  n o r  in A S  1 6 . 0 5 . 9 4 0 ( 5 ) ,  t h e  o p e r a t i v e  p r o v i s i o n s  
t h a t  r e q u i r e  a p e r s o n  e n g a g e d  i n  " c o m m e r c i a l  f i s h i n g "  to o b t a i n  a 
c o m m e r c i a l  f i s h i n g  l i c e n s e .  H o w e v e r ,  the e x i s t e n c e  o f  t h e  
d e f i n i t i o n  in A S  16, a n d  its o s t e n s i b l y  b r o a d  a p p l i c a t i o n  to " t h e  
c r e w s  o f  f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h , "  r a i s e s  s o m e  
q u e s t i o n  as to w h e t h e r  e m p l o y e e s  w h o  w o r k  o n  f i s h  p r o c e s s i n g  
l i n e s  a b o a r d  v e s s e l s  a r e  " c o m m e r c i a l  f i s h e r m e n "  a n d  w h e t h e r  t h a t  
d e f i n i t i o n  c o r r e l a t e s  p r e c i s e l y  w i t h  the d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h i n g "  in A S  1 6 . 0 5 . 9 4 0 ( 5 ) .

T h e  r e l a t i o n s h i p  b e t w e e n  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  a n d  t h e  c l a s s  o f  p e r s o n s  w h o  m u s t  
o b t a i n  c o m m e r c i a l  f i s h i n g  l i c e n s e s  is f o r t i f i e d  b y  two f a c t o r s :  
(1) the l e g i s l a t i v e  h i s t o r y  o f  the t e r m  a n d  (2) i n t e r p r e t i v e  
r e g u l a t i o n s .

F i r s t ,  t h e  s t a t u t o r y  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  d e r i v e s  f r o m  s e c t i o n  2 ( o ) , ch. 94, 
S L A  1959. 7/ T h e  p r e s e n t  s t a t u t o r y  r e q u i r e m e n t  r e g a r d i n g

7/ T h e  t e x t  o f  t h a t  d e f i n i t i o n  p r o v i d e d :

(o) " C o m m e r c i a l  f i s h e r m a n " :  a n  i n d i v i d u a l  w h o
f i s h e s  c o m m e r c i a l l y  for, t a k e s  o r  a t t e m p t s  to t a k e  
fish, s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  of 
A l a s k a  b y  a n y  m e a n s ,  a n d  i n c l u d i n g  e v e r y  
i n d i v i d u a l  a b o a r d  b o a t s  o p e r a t e d  f o r  f i s h i n g

( F o o t n o t e  c o n t i n u e d )
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c o m m e r c i a l  f i s h i n g  l i c e n s e s  d e r i v e s  f r o m  s e c t i o n  6, a r t i c l e  III, 
ch. 94, S L A  1959, w h i c h  p r o v i d e d :

Sec. 6. C o m m e r c i a l  F i s h i n g  L i c e n s e .  A  c o m m e r c i a l  
f i s h i n g  l i c e n s e  s h a l l  ^e o b t a i n e d  b y  e a c h  a n d  
e v e r y  i n d i v i d u a l  b e f o r e  h e  s h a l l  b e c o m e  e n g a g e d  as 
a f i s h e r m a n  as a b o v e  d e f i n e d .  T h e  f e e  f o r  s u c h  
l i c e n s e  s h a l l  b e  $ 1 0 . 0 0  f o r  r e s i d e n t s ,  a n d  $ 1 5 . 0 0  
f o r  n o n - r e s i d e n t s .

T h e r e  is n o  d e f i n i t i o n  o f  " f i s h e r m a n "  in ch. 94, S L A  1959; 
h o w e v e r ,  t h e r e  is t h e  a b o v e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  
s e t  o u t  in s e c t i o n  2(o), a r t i c l e  III, ch. 94, S L A  1959, a n d  
l o g i c a l l y  t h i s  m u s t  b e  t h e  d e f i n i t i o n  r e f e r r e d  to in s e c t i o n  6. 
T h u s ,  u n l i k e  the p r e s e n t  s t a t u t o r y  l a n g u a g e  at AS 1 6 . 0 5 . 4 8 0 ( a )
t h a t  r e q u i r e s  c o m m e r c i a l  f i s h i n g  l i c e n s e s  o f  p e o p l e  e n g a g e d  in 
" c o m m e r c i a l  f i s h i n g , "  t h e  s t a t u t o r y  l a n g u a g e  f r o m  w h i c h  th i s  
p r o v i s i o n  d e r i v e s  d i d  r e f e r e n c e  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n , "  a n d  e a c h  " c o m m e r c i a l  f i s h e r m a n "  h a d  to o b t a i n  a 
l i c e n s e .

A l t h o u g h  w e  h a v e  f o u n d  n o  l e g i s l a t i v e  h i s t o r y  t h a t  
s h e d s  l i g h t  o n  the r e a s o n  f o r  the l a n g u a g e  c h a n g e  f r o m  s e c t i o n  6, 
a r t i c l e  III, ch. 94, S L A  1 9 5 9  to the l a n g u a g e  n o w  in AS
1 6 . 0 5 . 4 8 0 ( a ) ,  it d o e s  n o t  a p p e a r  t h a t  t h e r e  w a s  a n y  l e g i s l a t i v e  
i n t e n t  to d i v o r c e  t h e  s t a t u t o r y  l i c e n s e  r e q u i r e m e n t  in A S  
1 6 . 0 5 . 4 8 0 ( a )  f r o m  the d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n . "
H e n c e  w e  b e l i e v e  t h a t  t h e  c u r r e n t  d e f i n i t i o n  o f  " c o m m e r c i a l
f i s h e r m a n "  s h o u l d  b e  r e a d  in h a r m o n y  w i t h  A S  1 6 . 0 5 . 4 8 0 ( a )  a n d  b e  
a g u i d e  in i n t e r p r e t i n g  w h o  m u s t  o b t a i n  a l i c e n s e .

( F o o t n o t e  c o n t i n u e d )
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
in the t a k i n g  o f  the r a w  f i s h e r y  p r o d u c t s  a b o v e  
m e n t i o n e d ,  w h e t h e r  s u c h  p a r t i c i p a t i o n  b e  o n  s h a r e s  
o r  as e m p l o y e e  or o t h e r w i s e ;  p r o v i d e d ,  h o w e v e r ,  
th i s  s h a l l  n o t  a p p l y  to a n y o n e  a b o a r d  a l i c e n s e d  
v e s s e l  m e r e l y  as a v i s i t o r  o r  g u e s t  w h o  d o e s  n o t  
d i r e c t l y  o r  i n d i r e c t l y  p a r t i c i p a t e  in the s a i d  
t a k i n g .  T h e  t e r m  " c o m m e r c i a l  f i s h e r m a n "  s h a l l  
a l s o  i n c l u d e  the c r e w s  o f  t e n d e r s  or o t h e r  
f l o a t i n g  c r a f t  u s e H  in t r a n s p o r t i n g  fish.
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T h e  a b o v e  c o n c l u s i o n  is s t r e n g t h e n e d  a l s o  b y  the f a c t  
t h a t  t h e  b o a r d  o f  f i s h e r i e s  h a s  a d o p t e d  a r e g u l a t i o n ,  5 A A C  
3 9 . 1 1 0 ( a ) ,  t h a t  r e q u i r e s  a " c o m m e r c i a l  f i s h e r m a n "  w h o  do e s  n o t  
h o l d  a v a l i d  i n t e r i m - u s e  or e n t r y  p e r m i t  to o b t a i n  a " c r e w  m e m b e r  
f i s h i n g  l i c e n s e . "  8/ In t h e  a b s e n c e  o f  a n y  d i s c r e e t  d e f i n i t i o n  
o f  " c o m m e r c i a l  f i s h e r m a n "  in t h e  a d m i n i s t r a t i v e  code, w e
i n t e r p r e t  th i s  t e r m  in l i g h t  o f  the s t a t u t o r y  d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 ) .  W e  a l s o  r e a d
" c r e w m e m b e r  f i s h i n g  l i c e n s e "  as i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f
" c o m m e r c i a l  f i s h i n g  l i c e n s e "  i n  A S  1 6 . 0 5 . 4 8 0 ( a ) .  9/

B a s e d  u p o n  the a b o v e  a n a l y s i s ,  w e  b e l i e v e  t h a t  t h e  
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  s h o u l d  b e  
a g u i d e l i n e  i n  d e t e r m i n i n g  w h o  is '‘c o m m e r c i a l  f i s h i n g "  a n d  h e n c e  
r e q u i r e d  to o b t a i n  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  H o w e v e r ,  
a l t h o u g h  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  a p p e a r s  to 
c o v e r  b r o a d l y  t h e  " c r e w s  o f  t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  
in t r a n s p o r t i n g  f i s h , "  w e  do n o t  f i n d  t h a t  t h i s  c o v e r s  e m p l o y e e s  
a b o a r d  f l o a t i n g  c r a f t  w h o  m e r e l y  p r o c e s s  f i s h  a n d  w h o  do n o t  
e n g a g e  in t h e  o p e r a t i o n  o r  n a v i g a t i o n  o f  t h e  v e s s e l .  T h i s

8/ T h e  t e x t  o f  5 A A C  3 9 . 1 1 0 ( a )  p r o v i d e s :

5 A A C  3 9 . 1 1 0 .  C r e w  m e m b e r  f i s h i n g  l i c e n s e
r e q u i r e m e n t s . (a) E a c h  c o m m e r c i a l  f i s h e r m a n  w h o
d o e s  n o t  h o l d  a v a l i d  i n t e r i m - u s e  o r  e n t r y  p e r m i t  
c a r d  i s s u e d  b y  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y
C o m m i s s i o n  s h a l l  o b t a i n  a c r e w m e m b e r  f i s h i n g
l i c e n s e  b e f o r e  f i s h i n g  in a n y  w a t e r s  o f  A l a s k a .  A  
c r e w  m e m b e r  f i s h i n g  l i c e n s e  is n o t  r e q u i r e d  f o r  
the h o l d e r  o f  a v a l i d  i n t e r i m - u s e  or e n t r y  p e r m i t  
card.

9/ As 1 6 . 0 5 . 4 8 0  s p e c i f i e s  t h a t  " ' c o m m e r c i a l  f i s h i n g  l i c e n s e '
T n c l u d e s  e n t r y  p e r m i t s  a n d  i n t e r i m - u s e  p e r m i t s  i s s u e d  u n d e r  A S  
1 6 . 4 3  a n d  c r e w m e m b e r  f i s h i n g  l i c e n s e s . "  T h e  t e r m  " c r e w "  is
d e f i n e d  in 5 A A C  3 9 . 1 1 0 ( e )  as:

(e) In t h i s  s e c t i o n ,  " c r e w "  m e a n s  t h e  a c t i v i t i e s  
o f  a c o m m e r c i a l  f i s h e r m a n  as d e f i n e d  in AS 
1 6 . 0 5 . 9 4 0 ( 4 ) ,  w h o  is a c t i v e l y  e n g a g e d  in the
o p e r a t i o n  o f  f i s h i n g  g e a r  t h a t  is b e i n g  o p e r a t e d
in the m a n n e r  d e s c r i b e d  i n  5 A A C  3 9 . 1 0 7 .
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c o n c l u s i o n  is b a s e d  u p o n  a r e v i e w  o f  t h e  s t a t u t o r y  s c h e m e  as a 
w h o l e  a n d  a r e a d i n g  o f  a s s o c i a t e d  w o r d s  w i t h i n  the d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h e r m a n , "  e x p l a i n e d  b e l o w .

3. S c o p e  o f  " c r e w s  of o t h e r  f l o a t i n g  c r a f t  u s e d  to t r a n s p o r t  
f i s h . "

F i r s t ,  as d i s c u s s e d  a b o v e ,  w e  d o  n o t  v i e w  A S  
1 6 . 0 5 . 4 8 0 ( a ) ,  s t a n d i n g  a l o n e ,  as r e q u i r i n g  p e r s o n s  w h o  m e r e l y  
p r o c e s s  f i s h  to h o l d  a- c o m m e r c i a l  f i s h i n g  l i c e n s e .  T h e  s t a t u t o r y  
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n , " w h i l e ,  as e x p l a i n e d  a b o v e ,  
r e l e v a n t  in i n t e r p r e t i n g  w h o  m u s t  h o l d  a l i c e n s e ,  s h o u l d  be 
c o n s t r u e d  in h a r m o n y  w i t h  the t e r m s  u s e d  in A S  1 6 . 0 5 . 4 8 0 ( a ) .  S e e  
g e n e r a l l y  S t a t e  v. F i r s t  Nat. B a n k  o f  A n c h o r a g e , 660 P . 2d 406, 
4 1 5  ( A l a s k a  1 9 8 2 ) .

S e c o n d ,  r e a d i n g  d o u b t f u l  w o r d s  i n  h a r m o n y  w i t h  
a s s o c i a t e d  w o r d s  in A S  1 6 . 0 5 . 9 4 0 ( 4 ) ,  w e  b e l i e v e  t h a t  " t e n d e r s  or 
o t h e r  f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h "  r e l a t e s  to c r a f t  
u s e d  in t a k i n g  a n d  t r a n s p o r t i n g  raw, r a t h e r  t h a n  f u l l y  p r o c e s s e d  
fish. A S  1 6 . 0 5 . 9 4 0 ( 4 )  s p e c i f i e s  t h a t  " c o m m e r c i a l  f i s h e r m a n "  
" i n c l u d e s  e v e r y  i n d i v i d u a l  a b o a r d  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  in the t a k i n g  o f  
t h e s e  r a w  f i s h e r y  p r o d u c t s  ..." ( E m p h a s i s  a d d e d ) .  S i n c e  t e n d e r s  
t r a n s p o r t  r a w  fis h ,  w e  b e l i e v e  t h a t  t h e  t e r m  " t e n d e r s  a n d  o t h e r  
f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h "  m u s t  b e  r e a d  in 
a s s o c i a t i o n  w i t h  t h e  r e s t  o f  A S  1 6 . 0 5 . 9 4 0 ( 4 )  to r e f e r  to v e s s e l s  
u s e d  to t r a n s p o r t  r a w  o r  p a r t i a l l y  p r o c e s s e d  fis h ,  as o p p o s e d  to 
b a r g e s  c a r r y i n g  f u l l y  p r o c e s s e d  f i s h e r y  p r o d u c t s  to m a r k e t .  10/ 
W e  a l s o  do n o t  v i e w  a n  e m p l o y e e  o n  a p r o c e s s i n g  v e s s e l  w h o  m e r e T y  
p r o c e s s e s  f i s h  a n d  d o e s  n o t  e n g a g e  i n  o t h e r  a s p e c t s  o f  t h e

1 0 / C a p t a i n  N u t g r a s s  h a d  r e q u e s t e d  in p a r t i c u l a r  a n  
i n t e r p r e t a t i o n  o f  t h e  w o r d  " f i s h "  d e f i n e d  in A S  1 6 . 0 5 . 9 4 0 ( 1 0 ) ;  he 
s u g g e s t e d  t h a t  if " f i s h "  i n c l u d e s  d e a d  ( p r o c e s s e d )  fish, b y  
l o g i c a l  e x t e n s i o n  " p e r s o n n e l  o f  a i r l i n e s  a n d  f r e i g h t  c o m p a n i e s  
t r a n s p o r t i n g  f i s h  to m a r k e t  w o u l d  b e  r e q u i r e d  to h a v e  c o m m e r c i a l  
f i s h i n g  l i c e n s e s . "  F o r  the r e a s o n s  s t a t e d  a b o v e ,  w e  c o n c l u d e  
t h a t  in c o n t e x t ,  t h e  t e r m  " f i s h "  as u s e d  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  d o e s  
n o t  i n c l u d e  f u l l y  o r o c e s s e d  fis h .  H o w e v e r ,  w e  a l s o  b e l i e v e  t h a t  
the g e n e r a l  d e f i n i t i o n  o f  " f i s h "  in A S  1 0 . 0 5 . 9 4 0 ( 1 0 )  ( w h i c h  
i n c l u d e s  f i s h  " i n  a n y  s t a g e  o f  its l i f e  c y c l e " )  d o e s  i n c l u d e  d e a d  
a n d  p r o c e s s e d  fish, u n l e s s  t h e  c o n t e x t  o t h e r w i s e  p r o v i d e s .
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v e s s e l ' s  o p e r a t i o n  to b e  a " c r e w m e m b e r "  w i t h i n  the m e a n i n g  o f  a 
p e r s o n  e n g a g e d  in " c o m m e r c i a l  f i s h i n g . "  S u c h  a b r o a d  
i n t e r p r e t a t i o n  w o u l d  n o t  h a r m o n i z e  w i t h  t h e  o t h e r  l a n g u a g e  
( d i s c u s s e d  a b o v e )  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  a n d  A S  1 6 . 0 5 . 9 4 0 ( 5 ) .  1 1 /

4. S u m m a r y .

In s u m m a r y ,  y o u r  s p e c i f i c  q u e s t i o n s  a n d  o u r  a n s w e r s  a r e  
as f o l l o w s :

Q.l. Is a p e r s o n  w h o  w o r k s  o n  the f i s h  p r o c e s s i n g  li n e  
o f  a m o b i l e  f l o a t i n g  p r o c e s s o r  o r  c a t c h e r - p r o­
c e s s o r  r e q u i r e d  to h o l d  a c o m m e r c i a l  f i s h i n g  
l i c e n s e ?

A. No, so l o n g  as t h e  p e r s o n  d o e s  n o t  e n g a g e  in a n y

11/ it m a y  b e  o f  s o m e  u s e  to c o m p a r e  c e r t a i n  o t h e r  s t a t e  a n d  
f e d e r a l  l a w s  t h a t  d i s t i n g u i s h  b e t w e e n  c r e w m e m b e r s  w h o  o p e r a t e  
v e s s e l s  a n d  o t h e r  e m p l o y e e s  a b o a r d .  F o r  e x a m p l e ,  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t  p r o v i d e s  c e r t a i n  e x c e p t i o n s  f r o m  m i n i m u m  w a g e  
r e q u i r e m e n t s  f o r  e m p l o y e e s  w h o  p r o c e s s ,  can, o r  p a c k  f i s h  or 
s h e l l  f i s h  " a t  s e a  as a n  i n c i d e n t  to ... f i s h i n g  o p e r a t i o n s "  (29 
U . S . C .  §213( a ) (5)), a n d  f o r  " s e a m e n . "  (29 U . S . C .  §213( b ) (6)). 
T h e  l a t t e r  t e r m  is d e f i n e d  as a n  e m p l o y e e  w h o  p e r f o r m s  " s e r v i c e  
w h i c h  is r e n d e r e d  p r i m a r i l y  as a n  a i d  i n  t h e  o p e r a t i o n  o f  [a] 
v e s s e l  as a m e a n s  o f  t r a n s p o r t a t i o n ,  p r o v i d e d  h e  p e r f o r m s  n o  
s u b s t a n t i a l  a m o u n t  o f  w o r k  o f  a d i f f e r e n t  c h a r a c t e r . "  29 C . F . R .  
§783.31. S e e  a l s o  29 C . F . R .  §733.32. A n d  s e e  W o r t h i n g t o n  v. 
Ic i c l e  S e a f o o d s ,  I n c ., 796 F . 2 d  337, 3 3 8  (9 t h  Cir. 1 9 8 6 ) .  U n d e r  
A l a s k a  law, t h e  m i n i m u m  w a g e  e x e m p t i o n  on l >  a p p l i e s  to " s e a m e n . "  
A S  2 3 . 1 0 . 0 6 0 ( 1 2 ) .  T h u s ,  in s o m e  a r e a s  o f  law, a d i s t i n c t i o n  is 
m a d e  b e t w e e n  the f u n c t i o n s  o f  s e a m e n  (who m a y  be v i e w e d  as 
" c r e w m e n " )  a n d  e m p l o y e e s  w h o  m e r e l y  p r o c e s s  fish. ( H o w e v e r ,  
c o m p a r e  c i t i z e n s h i p  r e q u i r e m e n t s  f o r  " s e a m e n "  o n  c e r t a i n  l a r g e  
d o c u m e n t e d  v e s s e l s .  46 U . S . C .  §8103(b) a n d  46 U . S . C .  §8701(a)(7) 
a n d  ( b ) . T h e  t e r m  " s e a m e n "  is n o t  d e f i n e d  in t h e s e  s t a t u t e s  a n d  
t h e r e  a p p e a r s  to b e  a d i f f e r e n c e  o f  i n t e r p r e t a t i o n  as to w h e t h e r  
the t e r m  " s e a m e n "  a p p l i e s  o n l y  to the d e c k  c r e w  a n d  p e r s o n s  i n  a 
p o s i t i o n  d i r e c t l y  r e l a t e d  to n a v i g a t i o n ,  o r  to a n y  e m p l o y e e  
e n g a g e d  in a n y  c a p a c i t y  o n  t h e  v e s s e l .  S e e  e . g . d e f i n i t i o n  o f  
" s e a m e n "  u n d e r  m e r c h a n t  s e a m e n  p r o t e c t i o n  a n d  r e l i e f  law, 46 
U . S . C .  §10101(3))
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activities relating to operation and navigation of 
the vessel (other than p r o c e s s i n g ) .

Q.2. Do crewmembers on a tender or mobile floating
processor require a commercial fishing license?

A. Yes, but in context a "crewmember" does not
include a person whose sole activity is processing

Q.3. Must the skipper or crew of a freight vessel
hauling processed fish to market for sale hold  a 
commercial fishing license?

I hope this answers all the questions raised in Captain 
Nutgrass's request. If we can be of further assistance on this 
matter, please let us know.

SEM/jmo

cc: Hon. Don W. Collinsworth, Comm'r, ADF&G
N orman Cohen, Deputy Comm'r,
Ke n  Parker, D^r.,Div. of Comm'l Fisheries 
3ob Clasby, Comm'l Fisheries 
Larri I. Spengler, AGO 
Lance Nelson, AGO

fish.

A. No.

a:JORDAN.MOA
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Lt. Col. T e t z l a f f  
D i v .  o f  F i s h  & W i l d l i f e  

F r o C e o L  ion 
Dep t ,  o f  P u b l i c  S a f e t y

N o r m a n  C. G o r s u c h  
Attoi'ney G e n e r a l

DATE 

FILE MO 

TELEPHOflE MO

SUBJECT

\y
By : /  IK

K a t h l e e n  M c G u i r e  /> 
A s s i s t a n t  A t t o r n e y  G e n e r a l

F e b r u a r y  22, 1984

1 6 6 - 3 5 8 - 8 4

2 7 6 - 3 5 5 0

C o m m e r c i a l  F i s h e r y  
L i c e n s e s

Y o u  r e q u e s t e d  an o p i n i o n  as to w h e t h e r  w o r k e r s  a s s i g n e d  
to s h o r e - b a s e d  c a n n e r i e s  m u s t  p o s s e s s  a c o m m e r c i a l  f i s h i n g  
l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0 .

T h e  s u m m a r y  a n s w e r  is t h a t  s h o r e - b a s e d  c a n n e r y  w o r k e r s  
do n o t  n e e d  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  A S  1 6 . 0 5 . 4 8 0 ( a )  
p r o v i d e s  in p a r t  t h a t  " a  p e r s o n  e n g a g e d  in c o m m  >.rcial f i s h i n g  
s h a l l  o b t a i n  a c o m m e r c i a l  f i s h i n g  l i c e n s e "  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 )  
d e f i n e s  a c o m m e r c i a l  f i s h e r m a n  as " e v e r y  i n d i v i d u a l  a b o a r d  a b o a t  
o p e r a t e d  f o r  f i s h i n g  p u r p o s e s . . . "  w h i c h  i n c l u d e s  " t h e  c r e w  o f  
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h . "

T h e  two s t a t u t e s  r e a d  t o g e t h e r  m a k e  it c l e a r  t h a t  
e m p l o y e e s  o f  c a n n e r i e s  a t t a c h e d  to l a n d  do n o t  n e e d  c o m m e r c i a l  
f i s h i n g  l i c e n s e s  b e c a u s e  t h e y  a r e  n o t  a b o a r d  a b o a t  t h a t  is 
t r a n s p o r t i n g  fish. H o w e v e r ,  e m p l o y e e s  a b o a r d  f l o a t i n g  p r o c e s s o r s  
t h a t  t r a n s p o r t  f i s h  do r e q u i r e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

S p e c i f i c a l l y ,  y o u  h a v e  a s k e d  w h e t h e r  e m p l o y e e s  o f  
s h o r e - b a s e d  b u t  f l o a t i n g  c a n n e r y  a r e  r e q u i r e d  to h o l d  a 
c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0 ( a ) .  T w o  t y p e s  o f  
c a n n e r i e s  a r e  p r e v a l e n t  in A l a s k a :  s h o r e - b a s e d  a n d  f l o a t i n g .  F o r  
t a x  p u r p o s e s ,  A S  4 3 . 7 5 , 1 4 0 ( 5 )  a n d  (6) d e f i n e  s h o r e - b a s e d  
c a n n e r i e s  as i n c l u d i n g  f l o a t i n g  c r a f t  t h a t  a r e  p e r m a n e n t l y  
a t t a c h e d  to land, o r  r e m a i n  in t h e  s a m e  l o c a t i o n  in the s t a t e  f o r  
a n  e n t i r e  t a x  y e a r .  1/

1/ A S  4 3 . 7 5 . 0 1 5  p r o v i d e s  t a x  a d v a n t a g e s  to p r o c e s s o r s  th a t  
a r e  s H o r e - b a s e d .  A S  4 3 . 7 5 . 1 4 0  e x t i n g u i s h e s  t h o s e  t a x  a d v a n t a g e s ,  
if the p r o c e s s o r s  m o v e  t h e i r  l o c a t i o n .  B e c a u s e  o f  the tax 
a d v a n t a g e ,  f e w  s h o r e - b a s e d  c a n n e r i e s  w i l l  b e  m o v i n g .  H o w e v e r ,  if 
the s h o r e - b a s e d  c a n n e r i e s  d o  m o v e  t h e y  a r e  c o n s i d e r e d  f l o a t i n g  
p r o c e s s o r s  a n d  t h e i r  e m p l o y e e s  w o u l d  b e  r e q u i r e d  to h o l d  
c o m m e r c i a l  f i s h i n g  l i c e n s e s  u n d e r  A S  1 6 . 0 5 . 4 8 0 ( a ) .
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P a g e  2

B a s e d  u p o n  the a b o v e  d e f i n i t i o n s ,  the e m p l o y e e s  o f  a 
f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d  b e  e x e m p t  u n d e r  the 
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 )  b e c a u s e  
the f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d  n o t  be u s e d  f o r  
" t r a n s p o r t i n g "  f i s h  b e c a u s e  it m u s t  r e m a i n  in the sa m e  l o c a t i o n  
a l l  year.

T h e  e m p l o y e e s  o f  a f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d
a l s o  b e  e x e m p t  u n d e r  the d e f i n i t i o n  of " c o m m e r c i a l  f i s h i n g "  in A S
1 6 . 0 5 . 9 4 0 ( 3 ) .  A S  1 6 . 0 5 . 9 4 0 ( 3 )  d e f i n e s  p o s s e s s i n g  f i s h  as 
c o m m e r c i a l  f i s h i n g .  A l t h o u g h  c a n n e r y  w o r k e r s  h a n d l e  f i s h ,  t h e y  
a r e  n o t  in p o s s e s s i o n .  T i n g  lev v. B r o w n , 3 8 0  S o . 2d 1 2 8 9  (Fla.
1930). P o s s e s s i o n  r e q u i r e s  a d e g r e e  o f  o w n e r s h i p  or c o n t r o l .  
F l o r i d a  v. B r i a e r , 386 S o . 2 d  818, 8 1 9  (Fla. D i s t .  Ct. Ap p .  1 9 8 0 ) .  
C a n n e r y  w o r k e r s  u n i v e r s a l l y  do n o t  h a v e  o w n e r s h i p  or c o n t r o l  of 
t h e  f i s h  t h e y  h a n d l e .

C O N C L U S I O N

E m p l o y e e s  o f  s h o r e - b a s e d  f l o a t i n g  c a n n e r i e s  a r e  n o t
r e q u i r e d  to h a v e  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  E m p l o y e e s  o f  
f l o a t i n g  c a n n e r i e s  a r e  r e q u i r e d  to h a v e  a c o m m e r c i a l  f i s h i n g  
l i c e n s e .

K I M / s s r
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ssistant A t t o r n e y  General

s u b j e c t  Inte pretation of 
Statute regarding 

^ W o r k e r s  on Fish
Processors

Under AS 23.35 and u n d e r  the proper circumstances, 
"fishermen" can obtain medical and r e l a t e d  benefits through a 
fund known as the "fisherman's fund". You have asked w h e t h e r  
fish proces s i n g  employees i n jured w h i l e  w o r k i n g  on a fish
processor qualify for fisherman's fund benefits. You have also 
asked, in the event that the a n s w e r  is in the affirmative,
w h e t h e r  only specific employees on the p r o c e s s o r  are entitled to 
those benefits.

AS 23.35.070 states:

BENEFITS. A  fisherman, upon b e c o m i n g  disabled, is 
e n t itled to receive b e n e f i t s  as follows: I m m e d i­
ately after  he sustains an i njur y or disability 
arising out of an a c c i d e n t  d i r e c t l y  connected with 
his oper ations as a fisherman, ei ther ashore, in 
the state, or in A l a s k a  water, or suffers an o c c u­
pational disease, the f i s h e r m a n  is enti tled to
emerg e n c y  treatment, t r a n s p o r t a t i o n  to the nearest 
place w h e r e  approved m e d i c a l  f a c i l i t i e s  are a v a i l­
able, m e d i c a l  care a n d  h o s p i t a l i z a t i o n .  As used 
in this section, " A l a s k a  w a t e r "  mean s the inland 
and territorial water of the state and the fishery 
c o n s e r v a t i o n  zone a d j a c e n t  to the state e s t a b­
lished by sec. 101 of the F i s h e r y  C o n s e r v a t i o n  and 
M a n a g e m e n t  Act of 1976, P.L. 94-265 (16 U.S.C.
1801 et s e q .).

AS 23.35.080 -- AS 2 3 . 3 5 . 1 4 0  indicate the extent of 
other benefits offered, the m a n n e r  in w h i c h  the benefits may be 
provided, and the time and m o n e t a r y  l i m i t a t i o n s  on benefits.

AS 23.35.150(4) reads:

"fisher man" means a p e r s o n  w h o  is licensed by the 
state to engage in c o m m e r c i a l  fishing under
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AS 16.05.480 or who is the h o l d e r  of a permit 
issued under  AS 16.43 and who, at the time injury 
is s u s t ained or illness is contracted, is a c t ually 
so e n g a g e d  or is occupied in A l a s k a  in p r e p a r i n g  
or d i s m a n t l i n g  boats or g e a r  u s e d  in commerc ial 
fishing.

I a m  adv ised by representatives of the D e p a r t m e n t  of
Revenue that all crewmembers on b o a r d  a f l o ati ng fish processor
are requi r e d  to ha ve commercial fishing licenses,

I a m  a d vised by representativ es of the D e p a r t m e n t  of
Fish and Game that all persons w o r k i n g  on b o a r d  a harvestor/ 
processor and on board tenders are r e q u i r e d  to have commercial 
fishing licenses. See AS 16.05.480 and AS 16.05.940(2). The 
department has been advising owners of proces s o r s  to purchase 
commercial f i shing licenses for those persons e m p l o y e d  on board 
although the law is not perfectly c lea r on that requirement. For 
purposes of this opinion, however, the r e s o l u t i o n  of that 
particular issue is not necessary.

In o r d e r  to qualify as a " f i s h e r m a n "  u n d e r  AS 23.35 and 
therefore q u a l i f y  for "fisherman's fund" benefits, a p e r s o n  must 
not only be l i c ensed to engage in c o m m e r c i a l  f i s hing  or be the 
h o lde r of a lim ited entry permit, the p e r s o n  m u s t  also at the 
time the i nju ry is sustained or illness is contracted, (1) be 
engaged in c o m m e r c i a l  fishing, or (2) o c c u p i e d  in A l a s k a  p r e p a r­
ing or d i s m a n t l i n g  boats or gear u s e d  in c o m m e r c i a l  fishing.

T he " p l a i n  meaning" rule of statutory const ruction 
requires that an unambiguous statute be rea d to m e a n  what it 
clearly expresses. There is thus no ne ed to interpret it except 
to the ext nt that the words themselves have inexact meaning. 
State v. A l e x , 646 P . 2d 203, 208, n.4 (Alaska 1982); A p p l i c a t i o n  
ot B a b c o c k , 387 P . 2d 694, 696 n.6 (Alaska 1963); 2A S u therlandT 
Statutes and S t a t u t o r y  C o n s t r u c t i o n , § 46.01, at 48-7T9 (4th Ed. 
Sand's^ 1973) . T h e r e  is little q u e s t i o n  that e m p l o y e e s  cn fish 
processors are not commercial f i sh ing nor o c c u p i e d  in Alaska 
preparing or d i s m a n t l i n g  boats or g e a r  used in commercial 
fishing.

H owever, to the extent one could argue otherwise, 
reference to r e l a t e d  statutes in o r d e r  tc in terpret a particular 
statute is c u s t o m a r y  if there is some a m b i g u i t y  perceived. 2A 
Sutherland, S t a tutes and Statutory C o n s t r u c t i o n , § 51.01, at 287-  
289 (4th EcH S a n d s , 19 73). The fish and game sta tute which



Glenn H. Lundell, D eputy C o m m i s s i o n e r  N o v e m b e r  15, 1982
Department of Labor Page 3
366-252-83

defines " commercial fishing" does not include e m p l o y e e s  on fish 
processors. AS 16.05.940(3) states:

"commerc ial fishing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish or other 
fishery resources w i t h  the intent of d i s p o s i n g  of 
them for profit, or by sale, barter, trade, or in 
commerci al channels; the failure to have  a v a l i d  
subsistence permit in possession, if r e q u i r e d  by 
statute or regulation, is c onsidere d prima facia 
evidence of commercia l fishing if commercial f i s h­
ing gear as spec ified by regulat ion is i n v o l v e d  in 
the taking, fishing for, or p o s s e s s i o n  of fish, 
shellf ish or othe r fish resources.

It is our view, therefore, that employees p r o c e s s i n g  
fish on a floating p r o c e s s o r  are not "commercial f i s h i n g” and do 
not qualify for "fish e r m a n ' s  fund" benefits.

GIA/bap



AS 1 6 .05.480( a ) WORKERS A T  S H O RE-B A SED  CANNERIES NEED

AS 16.05.940 NOT POSSESS COMM ERCIAL FISHING LICENSE.

In response to an in q u iry  from the division o f  lish 

and wildlife protection, the A tto rn e y  General stated 

that an employee o f  a shore-based floating cannery 

is not required to have a commercial fishing license, 

b ut that an employee o f  a floating cannery is 

required to have a commercial fishing license. The 

A ttorney General stated that the defin ition  of 

"commercial fisherman" includes "the crew of 

tenders or other floating craft used in transp orting  

fish" (AS 1 6 .0 5 .9 4 0 (4 )).  T h e re fo re , those who 

tra n sp o rt fish  must have the license; those who 

don't transp ort fish need not have the license, the 

A tto rn e y  General concluded. AS 16.05,480 requires 

that a person "engaged in commercial f ish in g "  

obtain a commercial fishing license. The d efin ition  

of "commercial f ish ing " does not include " tra n s p o rt­

ing" (AS 1 6 .0 5 .9 4 0 (5 )).  T h u s ,  one must have a 

commercial fish ing license i f  one is engaged in 

commercial f is h in g , regardless o f whether one is a 

commercial fisherman or is involved in tra n s p o rtin g . 

In a previous opinion the A tto rn e y  General stated 

that "there, is little question that employees on fish 

processors are not commercial f ish ing  . . . "  Op. 

A tty .  Gen. (A laska, November 15, 1 982). On that 

basis, the A ttorney General concluded that proces­

sor employees were not entitled to benefits o f the 

fisherman's fu n d . Now, however, the A tto rn e y  

General is saying that employees on floating proces­

sors are engaged in commercial f is h in g . Op. A tty .  

Gen. (A laska, F ebruary 22, 1984)
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The intent o f  the Legislature is not clear. The 

A ttorney General has construed the law in an 

apparently  inconsistent manner, saying that certain 

persons must have a license because they are 

engaged in commercial f is h in g ,  but they should be 

denied fisherman's fu n d  benefits because they are 

not engaged in commercial f is h in g . Legislative 

review is recommended.

-M3-



§ 16.05.475 F is h  and G am p: S 16.05.480<b) A  person appointed bv the com m issioner o f revenue under A S  16.05.460 to issue licenses under A S  16.05.440 — 16.05.480, except salaried em ployees o f the state , sh a ll retain  the sum  o f 15 per cent of the interim -use or entry perm it fee for a ssistin g  in com pletion o f the annual application or renew al form for the interim -use or entry perm it. A n  agen t sh all transm it prom ptly to the Com m ercial Fisheries E n try  Com m ission a ll application or renew al form s and fees collected by the agent, less the authorized com m ission, together w ith a full accounting o f the fees. T he com m issioner and the Com m ercial Fisheries E ntry Com m ission are not liable for defalcation or fa ilu re  to account for the fees collected by an agen t, but the com m issioner sh all require a  bond in the sum  the com m issioner considers adequate, conditioned upon the faith fu l accounting o f money collected. 5 art III ch 94 S L A  1959: am S 9 ch 31 S L A  1963; am  1 ch S S L A  1977; am  5, 6 ch 105 S L A  1977)S e c . 16.05.475. R e g is tr a t io n  o f  f is h in g  v e s s e ls , ta) A  person m ay not em ploy a fish in g vessel in the w ater o f A la s k a  unless it is registered under the law s of the state . V essels registered under the laws o f a n ­other state , and persons residing in another state , are not excused from this provision.ib) The term  "em ploy'’, as used in this section, sh a ll be defined by the Board o f F isheries through the adoption o f regu lations under the A d m in istrative  Procedure A c t (A S 44,62). T he definition may include any activ ities in vo lvin g the use or navigation  o f fish in g  vessels.ic) T he term  "registered under the law s o f the sta te ” , as used in this section, sh all be defined by the Board o f F isheries through the adoption o f regulations under the A d m in istrative  Procedure A ct (A S 44.62). The definition m ay include any e x istin g  requirem ents regarding regis­tration, licenses, perm its, and sim ila r m atters imposed by law or regu­lation together w ith m od ification s'of them  and w ith any additional requirem ents the board finds necessary to m axim ize the authority  o f the state to apply and enforce fisheries regu latio n s under the Fishery Conservation and M an agem en t A ct o f 1976 tP .L . 94-265. 90 S ta t . 331, 16 U .S .C . 1801 e l seq.i.id) T he term  "fish in g  vessel” , as used in th is section, m eans any vessel, boat, ship , or other craft w hich is used for. equipped to be used for, or o f a type w hich is norm ally used for11) fish in g , or12) a id in g  or assistin g  one or more vessels at sea in the perform ance o f any a ctiv ity  relatin g  to fish in g , in clu d in g , but not lim ited to. prep­aration, supply, storage, refrigeration, tran sp ortation , or processing.• ? 7 ch 105 S L A  1977)S e c . 16.05.480. C o m m e r c ia l f is h in g  lic e n s e , i a) A person engaged in com m ercial fish in g  sh all obtain a com m ercial fishin g license. The fee for the license is S30 lor residents, and 890 for nonresidents. Excent
37
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§ 16.05.490 A l a s k a  S t a t u t e s •j 16.05.490for those w hich are also entry or interim -use perm its, all com m ercial fish in g  licenses are nontransl'erable. The com m ercial fish in g  license sh all be retained in the possession of the iicensee. readily  accessible for inspection at a ll tim es. N o more than one fee m ay be charged a n n u ally  ag a in st a person. For the purposes o f this section, "com m ercial fish in g license” includes entry perm its and interim -use perm its issued under A S  16.43 and crew m em ber fish in g  licenses.ib) A  person ap p lying for a resident com m ercial license under this section sh all provide the proof of residence w hich the departm ent requires by regu lation .(cl [R ep e a le d . 12 ch 1 23  SLA  1 9 7S .I < i  6 a rt III ch 94 S L A  1959;am  ft 19 ch 131 S L A  1960; a m j  1 ch 93 S L A  1966: am  S 2 ch 42 S L A  1968; am  5 S ch 105 S L A  1977; am  sS 1. 2. 12 ch 123 S L A  197S: am 5 1 ch 79 S L A  1982)
E ffe ct o f am endm ents. — The 1982 amendment increased the fees in the sec­ond sentence of rubsection (al from S10 to •530 for residents and from 530 to 390 for nonresidents.Editor's notes. — Sixty percent of the fees collected under this section is deposited in the fishermen's fund, AS 23.35,060. For opinions of the Attorney General regarding constitutional limits on

altering the amount of a license fee upon which a dedicated fund is based, see anno­tations following Article IX . -ection 7 in the Alaska Constitution pamphlet.O pinions o f  attorney gen eral—  Dis­crimination against aliens and nonresidents in issuance of fishing licenses. — See 1959 Op. Att'y Gen.. No. 15.
N O T E S  T O  D E C IS IO N S

Constitutionality  o f form er provi­sions. — See Anderson v. Mullanev, 13 Alaska 332. 191 F.2d 123 i9th Cir. 19511, lift’d. 13 Alaska 342 U .S. 415.72 S . L't. 428. 96 L. Ed. 458 119521.States have a right to exact a higher license fee from nonresidents than from residents for the privilege of hunting game within its borders. Anderson v. Sm ith, 71 F.2d 193 (ilth Cir. 19341.P rin cip le  upon w hich such right is based. — This right to discriminate is based upon the principle that the -state

owns the wild fish and game within its borders and therefore has a right to deter­mine the conditions noon which persons may reduce the same to possession and ownership. Anderson v Sm ith, 71 . ’.2d 493 (9th Cir 19341.D iscrim ination between resident and nonresident fisherm en in prescribing license fees. — See Anderson v Sm ith. 8 Alaska 470. alfd . 71 K.2d 493 i9lh Cir. 19341.A pplied in Commercial Fisheries Entry Conim n v. Apokeiiak. Sup. l't. Op. No 2011 ’ File No. 4464i. lioti I1 2d 12551 19«0>
S e c . 16.05.490. V e s s e l lic e n s e , (a) A s a condition to delivery or lan d in g o ffis h  or e n gagin g  in com m ercial fish in g  in the state , a  license is required for a com m ercial vessel, including a ve: ,el used in charter service for the recreational tak in g  o ff is h  and sh ellfish , lb) I Repealed, £ 19 ch 105 SLA 1077.1 
i d  I Repealed, .v 19 ch 105 SLA  1077.! tdi I Repealed. $ 19 ch 105 SLA 1077 ./(el I Repealed, s' 10 ch 105 SLA 1 0 77 . ' 15 7 art IP S L A  1959; am i! 2 0 ch 131 S L A  I9 6 0 :am  • 1 ch I * S L A  1963: rh 105S L A1977-



S 16.05.940 F ish  a n d  G a m k i 16.05.940certified by the departm ent to be surplus and unnecessary to the sustained yield m anagem ent o f the resource. Each application for a perm it under <ai o f this section shall be accom panied by a statem ent prepared by the D epartm ent of Fish and G a m e  e x a m in in g  the probable environm ental im pact o f the action.<ei T h is chapter does not prevent the trad itio nal barter o f fish and gam e taken by subsistence huntin g or fish in g , except that the com m is­sioner m ay prohibit the barter o f subsistence-taken fish and gam e by regulation, em ergency or otherwise, if a d eterm ination on the record is made that the barter is resulting in a w aste ol the resource, dam age to fish stocks or gam e populations, or circum vention o f fish or gam e m anagem ent program s.if) A  perm it m ay not be required for possessing, im porting or exporting m ink and fox for fur farm ing purposes. < J  28 art 1 ch 94 S L A  1959: am  S 1 ch 7 S L A  1972: am  5 2 ch 104 S L A  1972: am  s 4 ch 82 S L A  1974: am  SS 16, 17 ch 206 S L A  1975: am ? I ch 20 S L A  i976: am S 13 ch 151 S L A  197S: am  j  4 ch 23 S L A  1983 *Effect o f am endm ents. — The 19S3 Legislative history reports. — Fur amendment added subsection ifi. report on ch. to l . 81,A il?7S OIB !)6()i. -ceEditor’s notes. — For legislative 1976 House Journal, p. ltf>4. intent, see s 1. ch. 151, SL A  1978. in the 1978 Temporary and Special Acts an J Resolves.
N O T E S T O  D E C IS IO N SQuoted in Slate v. Semaken. C l. App.Op. No. 107 'File No. 83841, 648 R2d 114 <19821.S e c . 16.05.940. D e fin it io n s . In this chapter1 l l  "aq u atic  p la n t” m eans any species o f p lan t,.exclu d in g  the rushes, sedges and true grasses, grow ing in a m arine aquatic or intertidal habitat;i2) "barter" m eans the exchange or trade o f fish or gam e, or their parts, taken for subsistence useslA l for other fish or gam e or their parts; or<B ) lor other food or for nonedihle item s other than money if  l lu* exchange is o f a lim ited and noncom m ercial nature;<3i "a  board" m eans either the Board o f F isheries or the Board o f G am e:(4) "com m ercial fisherm an" m eans an ind ivid ual who fishes com ­m ercially for. ta k e s, or attem pts to take fish , sh ellfish , or other fishery resources o f the state  by anv m eans, and includes cverv individual aboard a boat operated for fishing purposes who participates directly  or indirectly in the ta k in g  o f these raw fisherv products, w hether p artici­pation is on shares nr as an employee or otherw ise; however, this definition does not apply to anyone aooard a licensed vessel as a visitor



16.05.940 A l a s k a  S t a t u t e s 16.05.940or guest who does not directly  or indirectly participate in the takin g; and the term  "com m ercial fisherm an" includes the crews of tenders or other flo a tin g  craft used in transporting llsh;«5 * "com m ercial fish in g " m eans the takin g , fish in g for. or possession of fish , sh ellfish , or other fishery resources with the inten t o f disposing of them  for profit, or by sa le , barter, trade, or m com m ercial channels; the fa ilw e  to have a valid  subsistence perm it in possession, if  required by statu te  or regu latio n , is considered prim a facie evidence o f com m er­cial fish in g  i f  com m ercial fish in g  gear as specified by regu lation  is involved in the ta k in g , fish in g  for. or possession of fish , sh ellfish  or other fish  resources;■ 6» "com m issioner" m ean s the com m issioner o f fish and gam e unless specifically  provided otherw ise;'7i "d ep artm en t" m eans the D epartm ent of Fish and G a m e  unless specifically provided otherw ise;•di "dom estic m am m als" include m usk oxen, bison and reindeer, if  they are law fully  owned;
1 9) "fish " m eans any species o f aquatic iinfish . inverteb rates and am phibians, in a n y  stage o f  th eir life cycle, found in or introduced into the state;
1 101 "fish derbv" m eans a contest in which prizes are aw arded for catching fish:G l )  " fish in g  derby association" m eans a civic, service or ch aritab le  organization in the state , not for pecuniary profit, whose prim ary purpose is to promote interest in fish in g  for recreational purposes and which has been in existence for five years before ap p lyin g  for a perm it under this chapter, but does not include an organization formed or operated for g a m in g  or g a m b lin g  purposes:'12) "fish  or gam e farm in g" m eanr the business o f p rop agating, breeding, ra isin g , or producing fish or gam e in captivity for the purpose of m ark etin g  the fish or gam e or their products, and "ca p tiv ity "  m eans having the llsh or gam e under positive control, as in a pen. pond, or an area o f land or w ater w hich is com pletely enclosed by a  gen erally  escape-proof barrier:I3i "fu r d ealin g" m eans e n g a g in g  in the business o f b u y in g , se llin g , or trad in g  in an im al sk ins: the term  does not apply to a hunter or trapper se llin g  the an im al sk in s the trapper or hunter has legally  taken, or to a person, other than a fur dealer, purchasing a n im a l skins for the person's own use;G 4) "gam e" m eans any species of bird and m am m al, in clud in g a ferai dom estic a n im a l, found or introduced in the state, except dom estic birds and m am m als: and gam e m ay lie classified by re g u la tio n  as big game, sm all gam e, fur bearers or other categories considered essential <or ca rry in g  out the intention and purposes of this chapter;15) "h u n tin g " m eans the ta k in g  ol gam e under t his ch a p ter and the regulations adopted under ,t:

f t
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state; however, stationed in the resident for the dent m em ber of for the preceding a person who is t nent place of ab chapter;12 0 1 "seizure" of real or person enforcem ent or iish and  gam e 1.
121) "sport fis personal use. ar anadrom ous fish with th e  line at closely attended t22) "subsiste session o f fish, uses w ith gill m by the Board of 
1 23) "subsiste A lask a o f wild consum ption as .lie  m akin g ai bv-prouucts o f f  consum ption, a 

personal "f fun ’fin u ilv" m e a n s 
uiv nerson iivi: 2 1 • 't a k e ’ m 
m v  m a n n e r  di ursue. iiunt. fi 25' "luxidor 
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S I G N I N G  D O  P A S S !

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  __________________________

[ X 3  s a m e  a s  p r e v i o u s  z e r o  f i s c a l  

' n o t e  p u b l i s h e d  at ___________

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

—  (2 a  -̂----
C h a i r m a n ' s  s i g n a t u r e
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I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

H O U S E  CS F O R  C3 F O R  S E N A T E  B I L L  NO. 3 6 2  ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  t h e  D u d e  C r e e k  C r i t i c a l  H a b i t a t

A r e a ;  a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r e a d :

Sec. 1 6 . 2 0 . 6 1 0 .  D U D E  C R E E K  C R I T I C A L  H A B I T A T  A R E A .  (a) T h e

p u r p o s e  o f  the D u d e  C r e e k  C r i t i c a l  H a b i t a t  A r e a  is t h e  p r o t e c t i o n  a n d  

e n h a n c e m e n t  o f  t h e  w e t  m e a d o w  h a b i t a t  t h a t  is t h e  k e y  r o o s t i n g  a r e a

f o r  m i g r a t i n g  l e s s e r  s a n d h i l l  c r a n e s ,  f o r  t h e  p r o t e c t i o n  o f  l e s s e r

s a n d h i l l  c r a n e s ,  a n d  f o r  t h e  c o n t i n u e d  p u b l i c  u s e  a n d  e n j o y m e n t  o f  t h e  

area.

(b) T h e  f o l l o w i n g  d e s c r i b e d  a r e a  is e s t a b l i s h e d  as t h e  D u d e

C r e e k  C r i t i c a l  Habitat- A r e a :

T o w n s h i p  40 S o u t h ,  R a n g e  58 E a s t ,  C o p p e r  R i v e r  M e r i d i a n  

S e c t i o n  2: W l / 2

S e c t i o n  3 

S e c t i o n s  9 - 1 0  

S e c t i o n  11: W 1 / 2 N E 1 / 4 ,  W l / 2

S e c t i o n  14: L o t  3, N W 1 / 4 ,  N 1 / 2 S W 1 / 4 ,  S W 1 / 4 S W 1 / 4

S e c t i o n  15

S e c t i o n  16: N l / 2 ,  S E 1/4

(c) T h e  D u d e  C r e e k  C r i t i c a l  H a b i t a t  A r e a  d e s c r i b e d  in (b) o f  

this s e c t i o n  s h a l l  b e  m a n a g e d  u n d e r  a m a n a g e m e n t  p l a n  p r e p a r e d  a n d  

i m p l e m e n t e d  b y  the d e p a r t m e n t  in c o n s u l t a t i o n  w i t h  t h e  c o m m u n i t y  o f  

G u s t a v u s  a n d  t h e  B o a r d  o f  Gam e .

- 1- H C S  C S S B  3 6 2 (Res)



(d) T h e  d e p a r t m e n t  s h a l l  a l l o w  p u b l i c  u s e s ,  i n c l u d i n g  f i s h i n g ,  

h u n t i n g ,  t r a p p i n g ,  m e c h a n i z e d  a n d  n o n m e c h a n i z e d  p u b l i c  a c c e s s ,  g r a z ­

ing, f i r e w o o d  h a r v e s t i n g ,  w i l d l i f e  v i e w i n g ,  h i k i n g ,  a n d  b e r r y  p i c k i n g  

u n d e r  t h e  m a n a g e m e n t  p l a n  a d o p t e d  u n d e r  (c) o f  t h i s  s e c t i o n  to t h e  

e x t e n t  t h a t  t h e  a c t i v i t i e s  a r e  c o m p a t i b l e  w i t h  (a) o f  t h i s  s e c t i o n .

(e) T h e  l e g i s l a t u r e  u n d e r s t a n d s  t h a t  a p o r t i o n  o f  t h e  s t a t e  l a n d  

d e s c r i b e d  in 'b) o f  t h i s  s e c t i o n  is m e n t a l  h e a l t h  t r u s t  l a n d  o f  the 

s t a t e  a n d  t h e  l e g i s l a t u r e  i n t e n d s  t h a t  t h e  l a n d  r e t a i n  i t s  s t a t u s  as 

m e n t a l  h e a l t h  t r u s t  land, n o t w i t h s t a n d i n g  i t s  i n c l u s i o n  i n  t h e  D u d e  

C r e e k  C r i t i c a l  H a b i t a t  A r e a .
j

* Sec. 2. I N T E R I M  M A N A G E M E N T .  U n t i l  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( 

h a s  a d o p t e d  a m a n a g e m e n t  p l a n  u n d e r  A S  1 6 . 2 0 . 6 1 0 ( c ) ,  t h e  c o m m i s s i o n e r  o f  

f i s h  a n d  g a m e  s h a l l  a l l o w  p u b l i c  u s e  c o m p a t i b l e  w i t h  A S  1 6 . 2 0 . 6 1 0 ( a )  as 

e n a c t e d  i n  sec. 1 o f  t h i s  Ac t .

* Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

H C S  C S S B  3 6 2 ( R e s )
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Origina l sponsor- Elia son

5- 153 1L 
Bradley 
4/8/88

IN THE S E N A T E  BY THE RESOURCES COMMITTEE
4

H O U S E  CS FOR CS FOR SENATE BILL NO. 362 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE O F  A L A S K A  

F I F T E E N T H  L E GISLAT URE - S E C O N D  S E SSION

A  BILL

For an Act entitled: "An Act establ i s h i n g  the Dude Creek Critical H a b itat

Area; and providing for an ef fective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. AS 16.20 is amended by a ddi ng a n e w  sect ion to read:

Sec. 16.20.610. DUDE CREEK C R I T I C A L  H A B I T A T  AREA. (a) The 

p u r p o s e  of the Dude C reek Critical H a b i t a t  A r e a  is the prot ec t i o n  and 

e n h a n c e m e n t  of the w e t  m e a d o w  h a b i t a t  that is the k e y  roosting area 

for m i g r a t i n g  lesser sandhill cranes, for the p r o t e c t i o n  of lesser 

sandhill cranes, and for the c o n t inued  p u b l i c  use and enjoyment of the 

area.

(b) The follow ing d e s c ribed area is e s t a b l i s h e d  as the Dude 

Creek C r i tical  H a b i t a t  Area:

T o w n s h i p  40 South, Range 58 East, Copper R iver M e r i d i a n  

S e c t i o n  2: Wl/2

S e c t i o n  3 

S ections 9 - 1 0  

S e c t i o n  11: W1/2NE1/4, W l / 2

S e ction 14: Lot 3, NW1/4, N1/2SW1/4, SW1/4SW1/4

S e c t i o n  15

S e cti on 16: Nl/2, SE1/4

(c) The Dude C r e e k  Critical H a b i t a t  A r e a  described in (b) of 

this s e c t i o n  shall be m a n a g e d  u n d e r  a m a n a g e m e n t  plan  prepared and 

i m p l e m e n t e d  b y  the department in c o n s u l t a t i o n  w i t h  the community of 

Gustavus and the B oard of Game.

-1- HCS CSSB 3 6 2 (Res)
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(d) The department shall a l l o w  public uses, i n c l u d i n g  fishing, 

hunting, trapping, m e c h a n i z e d  and n o n m e c h a n i z e d  public access, g r a z­

ing, f i r e w o o d  harvesting, w i l d l i f e  viewing, hiking, and b e r r y  picking 

u n d e r  the m a n a g e m e n t  plan a d opted u n d e r  (c) of this s e c t i o n  to the 

extent that the activities are com patible with (a) of this section.

(e) The legislature u n d e r s t a n d s  that a portion of the state land 

d e s c ribed in (b) of this s e c t i o n  is m e n t a l  health trust land of the 

state and the legislature intends that the land r etain its status as 

m e n t a l  h e a l t h  trust land, n o t w i t h s t a n d i n g  its i n c l usion in the Dude 

Creek C r i ti cal Habitat Area.

* Sec. 2. I N TERIM MANAGEMENT. Until the Department of F i s h  and Game 

has adopted a m a n a g e m e n t  p l a n  u n d e r  AS 16.20.610(c), the c o m m i s s i o n e r  of 

fish and game shall allow p u b l i c  use c ompatibl e w i t h  AS 16.20.610(a) as 

enacted in sec. 1 of this Act.

* Sec. 3. This A c t  takes e f fec t immedi a t e l y  under AS 01.10.070(c).

HCS CSSB 3 6 2 (Res) -2-
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O r i g i n a l  s p o n s o r :  E l i a s o n

5 - 1 5 3 1 L * ^
B r a d l e y

A / 8 / 8 8

I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 3 6 2  ( R e s o u r c e s )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  t h e  D u d e  C r e e k  C r i t i c a l  H a b i t a t

A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r e a d :

Se c .  1 6 . 2 0 . 6 1 0 .  D U D E  C R E E K  C R I T I C A L  H A B I T A T  A R E A .  (a) T h e  

p u r p o s e  o f  t h e  D u d e  C r e e k  C r i t i c a l  H a b i t a t  A r e a  is t h e  p r o t e c t i o n  a n d  

e n h a n c e m e n t  o f  t h e  w e t  m e a d o w  h a b i t a t  t h a t  is t h e  k e y  r o o s t i n g  a r e a  

f o r  m i g r a t i n g  l e s s e r  s a n d h i l l  c r a n e s ,  f o r  t h e  p r o t e c t i o n  o f  l e s s e r  

s a n d h i l l  c r a n e s ,  a n d  f o r  t h e  c o n t i n u e d  p u b l i c  u s e  a n d  e n j o y m e n t  o f  t h e  

a re a .

(b) T h e  f o l l o w i n g  d e s c r i b e d  a r e a  is e s t a b l i s h e d  as t h e  D u d e  

C r e e k  C r i t i c a l  H a b i t a t  A r e a :

T o w n s h i p  40 S o u t h ,  R a n g e  58 E a s t ,  C o p p e r  R i v e r  M e r i d i a n  

S e c t i o n  2: W l / 2

S e c t i o n  3 

S e c t i o n s  9 - 1 0  

S e c t i o n  11: W 1 / 2 N E 1 / 4 ,  W l / 2

S e c t i o n  14: L o t  3, N W l / 4 ,  N 1 / 2 S W 1 / 4 ,  S W 1 / 4 S W 1 / 4

S e c t i o n  15

S e c t i o n  16: N l / 2 ,  S E 1 / 4

(c) T h e  D u d e  C r e e k  C r i t i c a l  H a b i t a t  A r e a  d e s c r i b e d  i n  (b) of 

t h i s  s e c t i o n  s h a l l  b e  m a n a g e d  u n d e r  a m a n a g e m e n t  p l a n  p r e p a r e d  a n d  

i m p l e m e n t e d  b y  t h e  d e p a r t m e n t  in c o n s u l t a t i o n  w i t h  t h e  c o m m u n i t y  o f  

G u s t a v u s  a n d  t h e  B o a r d  o f  G a m e .

-1- HCS CSSB 362(Res)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

(d) The department shall a l l o w  public uses, including fishing, 

hunting, trapping, m e c h a n i z e d  and n o n m e c h a n i z e d  public access, g r a z­

ing, f i r e w o o d  harvesting, w i l d l i f e  viewing, hiking, and b e r r y  picking 

under the m a n a g e m e n t  plan a d o p t e d  u n d e r  (c) of this s e ction  to the 

extent that the activities are c o m p a t i b l e  with (a) of this section.

(e) The legi slature u n d e r s t a n d s  that a por tion of the state lane 

describ ed in (b) of this s e c t i o n  is m e n t a l  h ealth trust land of the 

state and the legislature intends that the land retain its status as 

m e n t a l  h e a l t h  trust land, n o t w i t h s t a n d i n g  its i nclusion in the Dude 

Creek Critical Habitat Area.

* Sec. 2. INTERIM MANAGE MENT. U n t i l  the Department of F i s h  and Game 

has adopted a m a n a g e m e n t  p l a n  u n d e r  AS 16.20.610(c), the c o m m i s s i o n e r  of 

fish and game shall a l l o w  p u b l i c  use c ompat i b l e  w i t h  AS 16.20.610(a) as 

enacted in sec. 1 of this Act.

* Sec. 3. This A c t  takes effect i m m e d i a t e l y  under AS 01.10.070(c).

HCS CSSB 362(Res) -2-
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O FF IC E  O F  THE COM M ISS IONER

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE. 
JUNFAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

A p r i l  6, 1 9 8 8

T h e  H o n o r a b l e  A d e l h e i a  H e r r m a n n ,  C o - C h a i r
T h e  H o n o r a b l e  S a m  C o t t e n ,  C o - C h a i r
H o u s e  R e s o u r c e s  C o m m i t t e e
A l a s k a  S t a t e  L e g i s l a t u r e

P . O .  B o x  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  H e r r m a n n  a n d  C o t t e n :

S u b j e c t : C S S B  362 ( R e s o u r c e s ) , "  An A c t  e s t a b l i s h i n g  t h e

D u d e  C r e e k  C r i t i c a l  H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  an 

e f f e c t i v e  d a t e . "

P o s i t i o n : T h e  D e p a r t m e n t  d o e s  n o t  o p p o s e  t h i s  l e g i s l a t i o n .

B a c k g r o u n d : T h e  m a j o r i t y  o f  t h e  l a n d  w i t h i n  t h i s  a r e a  is
m e n t a l  h e a l t h .  T h e  a l l o c a t i o n  t o  t h e  M e n t a l  H e a l t h  T r u s t  
I n c o m e  A c c o u n t  v ? 11 n o t  b e  a f f e c t e d  i r r e s p e c t i v e  of the 

e s t a b l i s h m e n t  ■' h i s  c r i t i c a l  h a b i t a t  a r ea.

R e c o m m e n d a t i o n : o e c t i o n  1, 1 6 . 2 0 . 6 1 0  (c) s h o u l d  s t a t e  t h e

p l a n  s h o u l d  b e  n o n e  in c o n s u l t a t i o n  w i t h  t h e  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e s  as w e l l  as t h e   ̂ immunity of  G u s t a v u s .

P l e a s e  l e t  m e  k n o w  if w e  m a y  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n .

cc: C o m m i t t e e  M e m b e r s
B i l l  S p o n s o r s  
R o d  S w o p e  
B o b  E v a r s
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