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Register , 1988 ENVIRONMENTAL CONSERVATION 18 AAC
70.032

18 AAC 70.032 is amended to read:

18 AAC 70.032. MIXING ZONES. (a) In applying the water
quality criteria [OF 18 AAC 70.020], the department will, 1in its
discretion, prescribe in its permits or certifications a volume
of dilution for an effluent or substance within a receiving water
unless there is a signifiuanc potential that [, WATER QUALITY
STANDARDS MAY BE EXCEEDED WITHIN THIS MIXING ZONE. HOWEVER, THE
STANDARDS MUST BE MET AT EVERY POINT OUTSIDE"ITS BOUNDARIES. THE

DEPARTMENT WILL NOT ALLOW MIXING ZONES IF]

(1) pollutants discharged could [THERE 1S SIGNIFICANT
POTFNTIAL FOR ADVERSE ENVIRONMENTAL OR HEALTH EFFECTS DUE TO
DISCHARGE OF A SUBSTANCE THAT] bioaccumulate[S IN FOOD CHAINS];
concentrate[S] or persist in the environment [IN SEDIMENTS];
cause [OR IS PERSISTENT,] carcinogenic, mutagenic, or
teratogenic effects; or otherwise present a risk to human
health; [, OR (2) OTHER POTENTIAL ENVIRONMENTAL OR HEALTH

EFFECTS ARE SO ADVERSE THAT A MIXING ZONE IS NOT APPROPRIATE.]

(2) there could be adverse impacts on anadromous fish

spawning or rearing, or a barrier to migrator”’ species formed; or

(3) there could be environmental effects so adverse
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that a mixing zone is not appropriate.

The water quality criteria of 18 AAC 70.020 and the
anbidegrg.dation requirement of 18 AAC 70.010(c) may be exceeded
witnin a [A] mixing zone [WILL BE GRANTED ON. 7 AFTER THE
APPLICANT HAS SHOWN TO THE DEPARTMENT®S SATISFACTION THAT THE
WASTES OR SUBSTANCES THAT MAY EXCEED THE WATER QUALITY CRITERIA
LIMITS WILL BE TREATED USING THE METHODS FOUND BY THE DEPARTMENT

TO BE MOST EFFECTIVE].

L(b) THE DEPARTMENT WILL, 1IN ITS DISCRETION, ESTABLISH
EFFLUENT LIMITATION REQUIREMENTS IN ITS WASTEWATER DISPOSAL

PERMITS IN LIEU OF OR IN ADDITION TO A DEFINED MIXING ZONE.]

[ (C) NO INDIVIDUAL MIXING ZONE OR COMBINATION OF MIXING
ZONES WILL BE PERMITTED TO FORM A BARRIER TO THE MIGRATORY ROUTES

OF AQUATIC SPECIES.]

(M [(d)] In determining whether a mixing zone 1is
appropriate and the size of mixing zones, the department will

consider [THE FOLLOWING:]
€N the physical, biological”?, and chemical
characteristics of the receiving water, including volume and flow

rate;

(2) the effects [OF] the discharge may have on the
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[PRESENT AND ANTICIPATED PROTECTED WATER] uses [AND QUALITY] of

the receiving water;

(3) the mixing characteristics of the receiving water;

and

(4) the characteristics of the effluent, including
volume, flow ratej and quality after achieving BAT or other
applicable technology-tased effluent requirements [AND

COMPOSITION] .

fc) In determining whether a mixing zone 1is appropriate arJ
the size of mixing zones, the department will ensure that other

water uses are protected.

(d) Mixing zones shall be as small as practicable and shall

be consistent with the provisions of this chapter.

(e) Unless it is demonstrated to the satisfaction of the
department [, IN ACCORDANCE WITH (f) OF THIS SECTION,] that the
size limitations can be 1increased, mixing zones will [BE AS SMALL
AS PRACTICABLE AND WILL] comoly with the following size

limitations:

[(1) THE CUMULATIVE LINEAR WIDTH OF THE MIXING ZONE(S)
INTERSECTED ON ANY GIVEN CROSS SECTION OF A RIVER OR STREAM WILL

NOT EXCEED ONE THIRD OF THE TOTAL WIDTH OF THAT CROSS SECTION;]
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(1) L(2)] The total horizontal area allocated to all
mixing zones on a lake will not exceed 10 percent of the lake"s

surface area;

(2) [(3)] The cumulative linear length of the mixing
zone(s) 1intersected on any given cross section of an estuary,
inlet, cove, channel, or other marine water measured at mean
lower low water may not exceed 10 percent of the total length of
that cross section, nor may the total horizontal area allocated
to mixing zones in these waters exceed 10 percent of the surface

area measured at mean lower low water.

[(f) A Pi”"SON conducting an operation fcr which a mixing
ZONE IS SOUGHT OR RECUIRED BY THE DEPARTMENT SHALL SUBMIT TO THE
DEPARTMENT ALL INFORMATION NECESSARY FOR ASSIGNMENT OF A MIXING

ZONE, INCLUDING

(1) THE TYPE OF OPERATION BEING CONDUCTED;

(2) THE CHARACTERISTICS OF THE EFFLUENT OR MATERIAL,

INCLUDING FLOW RATE AND COMPOSITION;

(3) THE CHARACTERISTICS OF THE RECEIVING WATER AT THE
LOCATION OF THE PROPOSED DISCHARGE OR ACTIVITY, INCLUDING BUT NOT
LIMITED TO, WHERE APPROPRIATE, WATER QUALITY, FLOW RATE, CURRENT

PATTERNS, DEPTH AND WIDTH, AND SEASONAL CHANGES;
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4) A DESCRIPTION OF THE EXTENT TO WHICH THE OPERATI
MAY IMPACT THE PHYSICAL, BIOLOGICAL AND CHEMICAL CHARACTERISTICS

OF THE RECEIVING WATER,* AND

(5) A PROPOSED DESIGN FOR OUTFALL AND DIFFUSER
STRUCTURES.] (In effect before 7/28/59; am 5/24/70, Reg. 34; anm
8/28/71, Reg. 39; am 10/22/72, Reg."44; am 8/12/73, Reg. 47; am
2/2/79, Reg. 69; am 4/23/79, Reg. 70; am 9/19/79, Reg. 71; am

3/30/84, Reg. 89; am / /88, Register )

Authority: AS 46.03.020(10)(A)
AS 46.03.070
AS 46.03.080
AS 46.03.100

AS 46.03.110
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STEVE FRATrtK

) DISI.RICFZ)A.‘ W:E IS1o>< Vv
Finance Committee Juneau, Alaska 99811

(907) 465-3709
1125 Sunset Drive
Fairbanks, Alaska 99701

Jloutfe of &epregentatthes

TO: The House Resou Committee
FROM: Rep. Steve Fra
RE: House Bill 524 W relating to the application of

water quality criteria

DATE: May 3, 1988

House Bill 524 spells out the terms and conditions for
‘he use of placer mining mixing zones to achieve water quality
standards.

This legislation would provide for mixing zones unless
the Department .determines that toxic pollutants are being
discharged that will accumulate or concentrate in the
environment, are carcinogens, would present a significant risk
to human health, or would form a barrier to migratory
species. 1

The idea of a mixing zone is not a new concept and state
statutes allow the Department of Environmental Conservation to

authorize their use. Furthermore, the Environmental
Protection Agency (EPA) is currently granting modified
turbidity levels to some seventy miners who are utilizing
mixing zones. The only new provision created by the
legislation is that mixing zones would be mandated unless DEC
finds adverse environmental impacts from mixing zones.

Tb - stream water quality outside the mixing zone would
still have to meet State water quality standards. In
determining the size of the mixing zone, the department would
be required t? consider the characteristics of the receiving
water, and effects on the downstream uses.

Thank you ?or your consideration.
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April 21, 1988

Rep. Steve Frank
District 20A
Juneau, Alaska 99811

Dear Cot j. ecsmar ~ ave r"rank:

We the undersigned do endorse House Bill 524 regard—
ing mixing zones. This basic industry 1is being run out o
business by the very ones that should be encouraging us,
so any step from our representives like H.B. 524 is appre—
ciated and endorsed by:
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April 21, 1988

Rep. Steve Frank
District 20A
Juneau, Alaska 99811

Dear Congressman Steve Frank:

<~k the undersigned do endorse House Bill 524 regard-—
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April 21, 1988

Rep. Steve Frank
District 20A
Juneau, Alaska 99811

Lear C«.-_lgresrman Steve Frank:

We the undersigned do endorse House Bill 524 regard—
ing mixing zones. This basic industry 1is being run out of
business by the very ones that should be encouraging us,
so any step from our representives like H.B. 524 1is appre—

ciated and eniorsed by:
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April 21, 1988

Rep. Steve Frank
District 20A
Juneau, Alaska 99311

Dear Congressman Steve Frank:

We the undersigned do endorse House Bill 524 regard-—
ing mixing zones This basic industry 1is being run out of
business by the very ones that should be encouraging us,
so any step from our representives like H.B. 524 1is appre—

ciated and endorsed by:
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April 21, 1980

Rep. Steve Frank
District 20A
Juneau, Alaska 99811

Dear Congressman Steve Frank:

We the undersigned do endorse House Bill 524 regard—
ing mixing zones. This basic industry 1is being run out of
business by the very ones that should be encouraging us,
so any step from our representives like H.B. 524 1is appre—

ciated and endorsed by:

SIGNATURE PRINT NAME ADDRESS
i, ; <L
40 hjpwr 114 rsikE ft
but SZ3LS.m fertt SieMdigtZyo
$310 STh/pteWlLl e
/T . 4/rfT7"u

QQUACI. SZ Jtoy FI,Nurfiztz, #370 sypAFtE. fu/a.tou. SFIL&tA, 4 C

L fP'AL Wi.Dy <l HS]ZC MaoEcCre  flu, Al

XX\gali, dsJL& NLviif =*fei=n ibw fi faftWwbtk Uij A.P $((

c*~& FOVIT" $£5 fIf.B.flIflz
2 [JyjJjLA jIKttt-h S/, P(Icfeo)C g<>u> 1t
h  LnrcA- ri.wJ do-rLA.-3LF (LirLudy
J2_fi> £&//-£7<? SuS fIf E?65 2(7%
ytfsr>L&? Q ura® Oftwry T C/imkau Fio* X "¥ & S JIfl QXE «4a,

IMuAts-z€/f(AmtZ(?7 Jfiu&r (lvnenfy yk /.



- HOUSE COMMITTEE REPORT

Date referred: 2/15/88 FURTHER REFERRALS: Resources

DATE: Hm.U
Health, Education and

The Social Services Committee has considered HB 524

"An Act relating to the application of water quality criteria."

A
RECOMMENDS: i
[/ 1 replace with [ 1 the same title
[ 1 attached amendment(s) [X 1 a new title

do pass

do not pass

A no recommendation
] individual recommendations
additional refp* _ral to the Committee
ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s):

[X ] fiscal impact [ 1 same as previous fiscal note
[ 1 zero fiscal note published
L 1 zero with analysis [ ] same as previous zero fiscal

note published

SIORENG OTHER RECOMMENDATIONS:
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Original sponsors: Frank, Miller,
Boyer and Shultz

IN THE HOUSE
CS FOR HOUSE BILL NO. 524 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEEI TH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An \ct relating to the application of water quality
criteria to placer mining."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.(80 1is amended by adding a new subjection to

read:

((0))] In applying water quality criteria to placer mining, the
department shall prescribe in its permits or certifications a volume
of dilution for an effluent or substa“ce within a mixing zone of the
receiving water unless the department determines that toxic pollutants
are being discharged that will accumulate or concentrate in the
environment, are carcinogens, would present a significant risk to
human health, or would form a barrier to migratory species. The water
guality criteria and antidegradation requirements of the regulations
of the Environmental Protection Agency maybe exceeded 1in placer
mining within the mixing zone of the receiving water. The mixing zone
of the receiving water in placer mining shall be as small as practica—
ble. In determiningthe si..e of the mixing zone of the receiving
water in placer mining, the department shall consider

(D the physical, biological, and chemical characteristics
of the receiving water, 1including volume and flow rate;

(2) the effects of the discharge upon the wuses of the
receiving water;

(3) the mixing characteristics of the receiving water; and

4) the characteristics of the effluent, 1including volume

-1- CSHB 524






1988 TEGISLATVE SE8s1on

REQUEST:

Revision Dat::  4/21/88
Titlez: Relating to the application of

FISCAL

BILL VERSION: CSHB

524

PUBLISH DATE: 4/21/88

NOTE

Agency Affected: Environmental

Conservation

BRU: Environmental Quality

water quality criteria to placer mTnTng.

Sponsor: Frank. Miller. Bnver and shiiltz
Requestor: Rpp. Frank

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY 89
PERSONAL SERVICES 181.0
TRAVEL ..
CONTRACTUAL 98 9
SUPPLIES 2,5
EQUIPMENT
LAND* STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 314.4

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 314.4
FEDERAL FUNDS

OTHER

TOTAL 314.4

POSITIONS:

FULL-TIME 5.0
PART-TIME
TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

(See attached)

Prepared by: Dan Easton
Division : Environmental Quality

Approved by Commissioner:
Agency: Environmental Conservation

Distribution (by preparer):
Legisladve Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Components : Southcentral and Northern
Rpginnal (iffire*;
FY 90 FY 91 FY 92 FY 93
181.0 136.0 136.0 136.0
32.0 . 32.0 16.0
08 0 98 o 88 n 68 n
.2.5 . 2,5 1.5 1.5
314.4 314.4 211.5 211.5
314 .4 314.4 211.5 211.5
314 .4 314 21 5
5.0 5.0 3.0 3.0
Phone: -165.v,26,4-Q..
Date: 4-29-88
4-29-88
page of



DEPARTMENT OF ENVIRONMENTAL CONSERVATION

CSHB 524 FISCAL NOTE ANALYSIS

As a result of its owi. efforts on placer raining mixing zones,
the Department had previously developed costs to designate
site-specific mixing zones for all placer mining discharges
over a three-year period and included those costs in its budget
request. Estimated annual costs for FY 89 through FY 91 are
$314.4. This would provide personal services and support costs
for four new technical positions, two in Anchorage and two in
Fairbanks, and one-half clerical position in each of these
locations.

The technical positions would collect information on the
physical, chemical and biological characte® ".sties of specific

placer m."ning streams; 1information on the es of the streams;
and the characteristics of each placer rin, discharge
including volume and flow rate as required by CSHB 524. Using

this information, the positions will perform mixing
calculations, designate a mixing zone for each of the
approximately 450 placer mining discharges, and work with the
U.S. Environmental Protection Agency (EPA) to modify the
federal wastewater discharge (NPDES) permits to incorporate the
new mixing zones.

The costs also include $73.9 for contractual support in
obtaining required flow and biological information.

Costs would decrease in FY 92 and subsequent years to $211.5.
This includes funding for two technical positions and one
clerical position, and $43.0 in contractual support. This
continued level of effort will be required to process new
applications for mixing zones and to modify existing mixing
zones as the nature of the mining operations change.



CSHB 524
4/21/88

BILL VERSION:
PUBLISH DATE:

1989 DEQISLATIVE SESSioN

REQUEST:

FISCAL NOTE

Revision Date: 4/21/88 a CenCvAffectede Environmental Conservation
Title:Relating to the aDolication of BRU  Envi ronmentaTlJua lity -

water quality criteria to placer mining
Sponsor: Frank, Hiller, Bover and Shultz Southcentra I and WT¥ ~ern

Offices

ryimpnnpmc e

Requestor: Reo. Frank

EXPENDITURES/REVENUES:

OPERATING FY 88 FY 89
PERSONAL SERVICES 181.0

Regional

(Thousands of Dollars)

FY 90
181.0

FY 91
.

FY92
136.0

FY 93
136.

TRAVEL 32.0 32.0 52.0 16.0 16.
CONTRACTUAL 0t o 95;-.9 93.9 58.0 58
SUPPLIES T 20 25 2 1.5
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQOUS

TOTAL OPERATING

o1 O o o

314.4 314 .4 314.4 211.5 211.5

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUNT

FEDERAL FUNDS

OTHER

TOTAL J

POSITIONS:

FULL-TIME 5.0 5.0 5.0 3.0 3.0
PART-TIME
TEMPORARY

314._4 314.4 314.4 211.5 211.5

314.4 3144 314.4 z11.b 211 b

ANALYSIS: (Attach a separate page if necessary)
(See attached)

465-2640
b727B8-

Dan Easton Phone;

Division \  Environmental Quality

Dennis D. ® 5/2/88

Approved byCommissioner:
lonservatiQ*®

A ggncy> Environmental

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page. of



ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
April 30, 1988

FISCAL NOTE ANALYSIS
CSHB 524

As a result of its own efforts on placer mining mixing zones,
the Department had previously developed costs to designate
site-specific mixing zones for all placer mining discharges
over a three-year period and included those costs in its budget
request. Estimated annual costs for FY 89 through FY 91 are
$314.4. This would provide personal services and support costs
for four new technical positions, two in Anchorage and two in
Fairbanks, and one-half clerical position in each of these
locations.

The technical positions would collect information on the
physical, chemical and biological characteristics of specific
placer mining streams; information on the uses of the streams;
and the characteristics of each placer mining discharge
including volume and flow rate as required by CSHB 524. Using
this information, the positions will perform mixing
calculations, designate a mixing zone for each of the
approximately 450 placer mining discharges, and work with the
U.S. Environmental Protection Agency (EPA) to modify the
federal wastewater discharge (NPDES) permits to incorporate the
new mixing zones.

The costs also include $73.9 for contractual support in
obtaining required flow and biological information.

Costs would decrease in FY 92 and subsequent years to $211.5.
This includes funding for two technical positions and one
clerical position, and $43.0 in contractual support. This
continued level of effort will be required to process new
applications for mixing zones and to modify existing mixing
zones as the mining operations change.



STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
April 30, 1988

POSITION PAPER
CSHB524

Title:

An act relating to the application of water quality criteria to
placer mining.

Effect of the Bill:

This bill requires that the Department establish a mixing zone
for each placer mining discharge, except in certain
circumstances.

Background:

Mixing zones are designated portions of waterbodies where wastes
are allowed to mix with, and be diluted by, natural waters. The
State"s water quality standards (standards designed to protect
water quality for certain uses) do not apply within mixing zones.
Mixing zones for particular discharges are designated in state or
federal wastewater discharge permits.

Mixing zones are useful in managing certain types of wastewater
discharges. Consequently, the Department presently designates
mixing zones for many discharges, 1including those associated with
placer mining.

Department Position:

The mixing zone provision as set out in CSHB 524 presents several
problems which are outlined below. The Department opposes the
bill.

1. The level of specificity of CSHB 524 is best reserved for
administrative regulation.

Viewed in the context of the Department®s other enabling
statutes, CSHB 524 would be an anomaly because of its specificity
and special treatment of one class of dischargers. At present,
AS 46.03.080 authorizes the Department to establish water quality
standards. The Department has adopted water quality standard
regulations in 18 AAC 70. Section .032 of that regulation
provides for designating mixing zones. CSHB 524 would legislate
a new provision specifically for placer mining discharges. The



Department believes that changes to the mixing zone provision of
the water quality standard regulation are most appropriately
accomplished through the administrative rulemaking process,
instead of the legislative process. In fact, the Department is
presently considering public comment on proposed amendments to
this part of the water quality standard regulation.

2. CSHB 524 would allow mixing zones that adversely impact or
eliminate other uses of Alaska"s waters.

The proposed legislation prohibits mixing zones for placer mining
discharges that contain particularly harmful or dangerous
substances, and requires that mixing zones be as small as
practicable. It also states that the Department shall consider
the effects of the discharge on the uses of the receiving waters
in determining the size of mixing zones for placer mines.

A mixing zone provision should also protect water quality for
other uses where they exist. For example, a mixing zone should
not be allowed to render a stream used as a source of village
drinking water unfit for that purpose. Similarly, mixing zones
should not be allowed to degrade water quality in areas used for
salmon spawning. CSHB 524 would mandate designation of mixing
zones wherever there is a placer mining discharge. The 1impacts
on other uses must only be considered, not prevented.

3. Passage of CSHB 524 may result in federal intervention into
the State"s water quality standards.

The State"s water quality standards- including the mixing zone
provision- are subject to review and approval by the U.S.
Environmental Protection Agency (EPA). For the reasons
mentioned previously, there is a question as to whether the EPA
would approve a mixing zone provision as embodied in CSHB 524.
The Department asked the EPA for their opinion as to whether HB
524 as it was first introduced (prior to the committee
substitute) would comply with the intent of the Clean Water Act
and be approved. Their response is attached.

Suggested Revisions:

The Department believes that a mixing zone provision is best set
out in state regulation. However, to ensure that mixing zones
are designated for placer mining discharges, AS 46.03.080 could
be amended to add a new subsection to toad:

»)) In applying water quality criteria to placer mining
discharges, the Department shall prescribe mixing zones
where appropriate.



Fiscal Effect:

Estimated annual costs for FY 89 through FY 91 are $3:;4,400 per
year. See fiscal note analysis for details.
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Larry Dietrick, Director
Alaska Department of Environmental Conservation

P.0. Box O
Juneau, Alaska 99811-1800

Dear Mr. Dietrick:

We have reviewed House Bill No. 524, "An Act relating to the application
of water quality criteria,” which mandates the prescription of a mixing zone
for all discharges subject to the Department of Environmental Conservation®s
permitting or certification. We have considered the proposed legislation in
light of our mixing zone guidance as contained in the Water Quality Standards
Handbook (U.S. EPA, 1983).

As you know, whether to establish a mixing zone policy is a matter of
state discretion. However, such a policy must be consistent with the Clean
Water Act and is subject to the approval of the Regional Administrator.
Whether this legislation poses any major conflict with the Act is unclear;
however, it does raise significant technical questions that must be resolved
before we can make a final determination.

1. Would a mixing zone be required in all permits regardless of
considerations not specified in HB 524?

Our guidance 1is clear in stating that a mixing zone "may be allowed."”

The proposed bill, however, requires a mixing zone in all but a few
special circumstances (i.e., the discharge of toxic pollutants "that will
accumulate or concentrate in the environment, are carcinogens, would
present a significant risk to human health, or would form a barrier to

migratory species"). The Standards Handbook makes clear that "Careful
consideration must be given to the appropriateness of a mixingzone,”™ and
lists several factors that are not provided for in HB 524. Further, the
guidance states that "The ecological and human health effects may be so
adverse that a mixing zone 1is not -appropriate.”™ Thus mixing zones 1in
certain key ecological areas (e.g., salmon spawning areas) would be
prohibited. In addition, our policy states that, in designating mixing

zones, other designated beneficial uses shall be protected, not just
"considered,” as is required by the bill.

2. Is the intent of the bill to allow acute toxicity within a mixing zone?

Numeric quality criteria can be exceeded in a mixing zone only "as long
as acutely toxic conditions are prevented."

3. Does the legislation provide a blanket exemption for settleable solids
within a mixing zone?
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The guidance also states that "Any mixing zone shall be free of point or
nonpoint source related...._materials 1in concentrations that settle to
form objectionable deposits,”™ and free of other deleterious agents.

4. How would the stipulation that ™a mixing zone shall be as small as
practicable” be applied? Will practicability be based on the
assimilative capacity of the receiving water or on the resources of the

discharger?

The application of a mixing zone cannot exempt a discharge from
compliance with the state"s antidegradation policy as provided by

HB 524. The bottom line 1s that existing beneficial uses must be
protected. Mandatory mixing zones for all discharges clearly would have

the potential to reduce or eliminate existing beneficial uses on some
waterbodies. Providing that the mixing zone be as "small as practicable”
does not ensure that it would or could be so small as to avoid harm to

existing uses.

5. Why does the bill provide for exceedances of the "water quality criteria
and antidegradation requirements of the regulations of the Environmental
Protection Agency?"

Tl " relevant water quality standards are those of the state of Alaska.

We appreciate this opportunity to provide advance review of HB 524.
Should you have questions, please call me, or your staff may call Fletcher
Shives at (205) 442-8293.

Sincerely,

Robert S. Burd
Director, Water Division
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H.B. 524 MIXES UP CLEAN WATER ACT REQUIREMENTS

Summary of Testimony to be Presented to the
House Resources Committee

by

Philip S. Barnett
May 2, 1988

The Alaska Environmental Lobby has asked me to review House Bill No. 524
for compliance with the federal Clean Water Act and other legal requirements. |
have done so and have found serious deficiencies.

Due to these deficiencies, HB 524 will in all likelihood prove counter-
productive. The placer mining industry is making significant progress is cleaning up
its effluent. What it needs is encouragement to continue these efforts — not
unlawful and retrograde legislation that will lead to more pollution and litigation.

I, Mixing Zones Are Illegal when They Are Unnecessary

Initially, HB 524 is illegal because it would require DEC to prescribe mixing
zones in its certifications in instances where the discharger can achieve compliance
with water-quality standards without a mixing zone.

The Clean Water Act uses two levels of pollution controls: technology-based
ones under § 301(b)(2)(A) of the Act and water-quality ones under § 301 (b)( 1)(C) of
the Act. When Alaska certifies a federal discharge permit, it is required by federal
law to certify that both levels of pollution control will be met. CWA § 410(a).

This means that when the technology-based requirements (which require the
use of the best available technology) are sufficient to provide for attainment of
water-quality standards at the end of the pipe, DEC may not legally certify a
mixing zone. To do so would be to allow the discharger to pollute beyond the
levels required by the BAT limitation,

Nonetheless, because it requires mandatory mixing zones in all instances, HB
524 violates this elementary principle.

Il.  Mixing Zones Are Illegal when They Would Impair Designated Uses

HB 524 requires DEC to authorize the use of mixing zones even when the only
practical mixing zone would destroy a designated use of a waterbody. This is illegal



because ii undermines vhe whole purpose of water-quality standards -- namely, to
protect the designated uses. 40 C.F.R. § 131.6(c).

For example, some placer miners use the entire flow of a stream for their
operations. If these miners are allowed to violate water-quality standards at the
end of the pipe, these violations will continue for the rest of the length of the
stream, thus eliminating the designated uses that are protected by the water-quality
standards along the entire stream.

In effect, there can’t be a mixing zone when the effect would be the de facto
reclassification of the waterbody, contrary to HB 524.

I11.  Conventional Pollutants Can Cause Serious Water-Quality Problems

Another problem with HB 524 is that it fails to recognize that conventional
pollutants can irreparably damage water quality.

HB 524 does specify a limited number of instances when mixing zones can be
denied; however, in each instance, DEC must determine that "toxic pollutants™ are
threatening the environment in some way. This is too restrictive. For example, if
the only practical mixing zone happens to encompass an important spawning bed for
salmon or other fish, a discharger should not be able to bury the bed in mud within
the mixing zone.

Yet unless HB 524 is modified to reflect the fact that nontoxic pollutants can
cause problems sufficient to justify denial of a mixing zone, such results are
realistic possibilities.

IV. Mandatory Mixing Zones Will Overtax DEC

Finally, a quite practical problem is posed by HB 524. It requires that DEC
provide a site-specific mixing zone (based on a consideration of four enumerated
factors) for each of the thousands of dischargers in the state. But DEC doesn’t
have the resources to put such a system in place. It is one thing to ask a agency
to evaluate a request for a mixing zone when the dischaiger has the burden of
proving its desirability, as the current law provides; it is another thing altogether
to require an agency to carry the burden of proof for the discharger, as HB 524
proposes.

There could be only one result from mandatory mixing zone requirement, in
short: an overworked agency that regularly makes arbitrary and capricious mixmg-
zone determinations.

V. Conclusion

Insum, HB 524 is a textbook example of why the Legislature should leave the
nuts and bolts of drafting a mixing-zone regulation to DEC. It deals with a
complex problem in asuperficial way, and in so doing, it creates far more problems
than it solves.

Mixing zones have a role to play in the administration of Alaska’s water-
quality standards. But this role should be fleshed out by DEC, not the Legislature,
since. DEC has (or should have) the resources and expertise to resolve the
complexities of the issue in a practical and legal way.
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DEPT. OFENVIRONMENTAL CONSERVATION Telephoic:(907)
OFFICI. OF THE COMMISSIONER Address
P.O. BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

May 6, 1988

The Honorable Sam Cotten
Co-Chair

House Resources Committee
P.0. Box V

Juneau, Alaska 99811

Dear Representative Cotten:

I am writing to inform you of the status of the amendments to the
Water Quality Standards (18 AAC 70) and the Department®s
Administrative Procedures (18 AAC 15) proposed in October 1987.
The amendments involve changing the mixing zone provision and
adding a new provision for start-up variances. Our objective 1is
to provide more flexibility for placer mining while protecting
other water uses and complying with legal requirements.

The original public comment pe:iod was to have closed on December
24. We extended the public comment period, and accepted
additional comments through February 12, 1988. We received many
excellent comments and have spent the time since the close of the
comment period carefully considering them all. The Attorney
General®"s Office helped us with the legal questions raised.

As a result of the comments and suggestions received, we have
rewritten the proposed amendments to the mixing zone provision.
A copy of the amendments showing Die revisions 1is attached.

We are currently working on the start-up variance provision and
expect to have revisions completed soon. I will send you a copy
of this amendment when we have the revised wording.

I appreciate your interest in the Water Quality Standards, and
will continue to keep you informed.

Sincerely,

TrcTrrrr
Commi

Enclosure
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Register s 1988 ENVIRONMENTAL CONSERVATION 18 AAC
70.032

18 AAC 70.032 1is amended to read:

18 AAC 70.032. MIXING ZONES. () In applying the water
quality criteria [OF 18 AAC 70.020], the department will, 1in its
discretion, prescribe in its permits or certifications a volume
of dilution for an effluent or substance within a receiving water
unless there is a significant potential that [. WATER QUALITY
STANDARDS MAY BE EXCEEDED WITHIN THIS MIXING ZONE. HOWEVER, THE
STANDARDS MUST BE MET AT EVERY POINT OUTSIDE-ITS BOUNDARIES. THE

DEPARTMENT WILL NOT ALLOW MIXING ZONES IF]

(1) pollutants discharged could [THERE IS SIGNIFICANT
POTENTIAL FOR ADVERSE ENVIRONMENTAL OR HEALTH EFFECTS DUE TO
DISCHARGE OF A SUBSTANCE THAT] bioaccumulate[S IN FOOD CHAINS];
concentrate[S] or persist in the environment [IN SEDIMENTS];
cause [OR IS PERSISTENT,] carcinogenic, mutagenic, or
teratogenic effects; or otherwise present a risk to human
health; [, OR (2) OTHER POTENTIAL ENVIRONMENTAL OR HEALTH

EFFECTS ARE SO ADVERSE THAT A MIXING ZONE 1S NOT APPROPRIATE.]

(2) there could be adverse impacts on anadromous fish

spawning or rearing, or a barrier to mjgratorv species formed; or

(3) there could be environmental effects so adverse
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that a mixing zc » is not appropriate.

The water quality criteria of 18 AAC 70.020 and the
antidegradation requirement of 18 AAC 70.010(c) may be exceeded
within a [A] mixing zone [WILL BE GRANTED ONLY AFTER THE
APPLICANT HAS SHOWN TO THE DEPARTMENT®S SATISFACTION THAT THE
WASTES OR SUBSTANCES THAT MAY EXCEED THE WATER QUALITY CRITERIA
LIMITS WILL BE TREATED USING THE METHODS FOUND BY THE DEPARTMENT

TO BE MOST EFFECTIVE].

L(b) THE DEPARTMENT WILL, IN ITS DISCRETION, ESTABLISH
EFFLUENT LIMITATION REQUIREMENTS 1IN ITS WASTEWATER DISPOSAL

PERMITS IN LIEU OF OR IN ADDITION TO A DEFINED MIXING ZONE.]

[(c) NO INDIVIDUAL MIXING ZONE OR COMBINATION OF MIXING
ZONES WILL BE PERMITTED TO FORM A BARRIER TO THE MIGRATORY ROUTES

OF AQUATIC SPECIES.]

M [(D] In determining whether a mixing zone 1is
appropriate and the size of mixing zones, the department will

consider [THE FOLLOWING:]
€D) the physical, biological” and chemical
characteristics of the receiving water, including volume and flow

rate;

(2) the effects [OF] the discharge may have on the
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[PRESENT AND ANTICIPATED PROTECTED WATER] uses [AND QUALITY] of

the receiving water;

(3) the mixing characteristics of the receiving water;

and

(4) the characteristics of the effluent, including
volume, flow rate, and quality after achieving BAT or other
applicable technology-based effluent requirements [AND

COMPOSITION].

fc) In determining whether a mixing zone is appropriate and
the size of mixing zones, the department will ensure that other

water uses are protected.

(d) Mixing zones shall be as small as practicable and shall

be consistent with the provisions of this chapter.

(e) Unless it is demonstrated to the satisfaction of the
department [, IN ACCORDANCE WITH (f) OF THIS SECTION,] that the
size limitations can be 1increased, mixing zones will [BE AS SMALL
AS PRACTICABLE AND WILL] comply with the following size

limitations;

[(1) THE CUMULATIVE LINEAR WIDTH OF THE MIXING ZONE(S)
INTERSECTED ON ANY GIVEN CROSS SECTION OF A RIVER OR STREAM WILL

NOT EXCEED ONE THIRD OF THE TOTAL WIDTH OF THAT CROSS SECTION;]
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(1) [(2)] The total horizontal area allocated to all
mixing zones on a lake will not exceed 10 percent of the lake's

surface area;

(2) [(3)] The cumulative linear length of the mixing
zone(s) 1intersected on any given cross section of an estuary,
inlet, cove, channel, or other marine water measured at mean
lower low water may not exceed 10 percent of the total length of
that jross section, nor may the total horizontal area allocated
to mixing zones 1in these waters exceed 10 percent of the surface

area measured at mean lower low water.

[(f) A PERSON CONDUCTING AN OPERATION FOR WHICH A MIXING
ZONE 1S SOUGHT OR REQUIRED BY THE DEPARTMENT SHALL SUBMIT TO THE
DEPARTMENT ALL INFORMATION NECESSARY FOR ASSIGNMENT OF A MIXING

ZONE, INCLUDING
(1) THE TYPE OF OPERATION BEING CONDUCTED;

(2) THE CHARACTERISTICS OF THE EFFLUENT OR MATERIAL,

INCLUDING FLOW RATE AND COMPOSITION;

(3 THE CHARACTERISTICS OF THE RECEIVING WATER AT THE
LOCATION OF THE PROPOSED DISCHARGE OR ACTIVITY, INCLUDING BUT NOT
LIMITED TO, WHERE APPROPRIATE, WATER QUALITY, FLCW RATE, CURRENT

PATTERNS, DEPTH AND WIDTH, AND SEASONAL CHANGES;
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4) A DESCRIPTION OF THE EXTENT TO WHICH THE OPERAT
MAY IMPACT THE PHYSICAL, BIOLOGICAL AND CHEMICAL CHARACTERISTICS

OF THE RECEIVING WATER; AND

(5) A PROPOSED DESIGN FOR OUTFALL AND DIFFUSER
STRUCTURES.] (In effect before 7/28/59; am 5/24/70, Reg. 34; am
8/28/71, Reg. 39; am 10/22/72, Reg."44; am 8/12/73, Reg. 47; anm
2/2/79, Reg. 69; am 4/23/79, Reg. 70; am 9/19/79, Reg. 71; am

3/30/84, Reg. 89; am / /88, Register )

Authority; AS 46.03.020(10)(A)
AS 46.03.070
AS 46.03.080
AS 46.03.100

AS 46.03.110



) HOUSE COMMITTEE REPORT

Date referred: 2/15/88 FURTHER REFERRALS: Resources

DATE: N-20-H
Health, Education and
The Social Services Committee has considered HB 524

"An Act relating to the application of water quality criteria."

RECOMMENDS: ,
X 1 replace with ¢ s W P24 [ 1 the same title
] attached amendment®s) CX J a new title
do pass

do not pass
no recommendation
individual recommendations

additional referral to the Committee

ADOPTS: [ 1 letter of intent

ATTACHES NEW FISCAL NOTE(s}:

[X ] fiscal impact ] same as previous fiscal note
[ 1 =zero fiscal note published
[ 1 zero with analysis ] same as previous zero fiscal

note published

JG OTHER.RECOMMENDATIONS:

frti r-c. )
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5-1954B *
Bradley
4/19/88
Original sponsors: Frank, Miller,
Boyer and Shultz
IN THE HOUSE
CS FOR HOUSE BILL NO. 524 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the application of water quality

criteria to placer mining."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Section 1. AS 46.03.080 1is amended by adding a new subsection to
read:

(b) In applying water quality criteria to placer mining, the
department shall prescribe 1in its permits or certifications a volume
of dilution for an effluent or substance within a mixing zone of the
receiving water unless the department determines that toxic pollutants
are being discharged that will accumulatecr concentrate in the
environment, are carcinogens, would present a significant risk to
human health, or would form a barrier to migratory species. The water
qguality criteria and antidegradation requirements of the regulations
of the Environmental Protection Agency may be exceeded 1in placer
mining within the mixing zone of the receiving water. The mixing zone
of the receiving water in placir mining shall be as small as practica—
ble. In determiningthe size of the mixing zone of the receiving
water in placer mining, the department shall consider

(1) the physical, biological, and chemical characteristics
of the receiving water, 1including volume and flow rate;

(2) the effects of the discharge upon the wuses of the
receiving water;

(3) the mixing characteristics of the receiving water; and

4 the characteristics of the effluent, including volume

-1- CSHB 524
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Copies of minutes listed below were originally included
in this file,, The minutes are available on the STAIRS
database CMPRoO In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen



ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
April 30, 1988

POSITION PAPER
CSHB524

Title:

An act relating to the application of water quality criteria to
placer mining.

Effect of the Bill:

This bill requires that the Department establish a mixing zone
for each placer mining discharge, except in certain
circumstances.

Background:

Mixing zones are designated portions of waterbodies where wastes
are allowed to mix with, and be diluted by, natural waters. The
State"s water quality standards (standards designed to protect
water quality for certain uses) do not apply within mixing zones.
Mixing zones for particular discharges are designated in state or
federal wastewater discharge permits.

Mixing zones are useful in managing certain types of wastewater
discharges. Consequently, the Department presently designates
mixing zones for many discharges, including those associated with
placer mining.

Department Position:

The mixing zone provision as set out in CSHB 524 presents several
problems which are outlined below. The Department opposes the
bill.

1. The level of specificity of CSHB 524 is best reserved for
administrative regulation.

Viewed in the context of the Department®s other enabling

statutes, CSHB 524 would be an anomaly because of its specificity
and special treatment of one class of dischargers. At present,
AS 46.03.080 authorizes the Department to establish water quality
standards. The Department has adopted water quality standard
regulations in 18 AAC 70. Section .032 of that regulation
provides for designating mixing zones. CSHB 524 would legislate
a new provision specifically for placer mining discharges. The



Department believes that changes to the mixing zone provision of
the water quality standard regulation are most appropriately
accomplished through the administrative rulemaking process,
instead of the legislative process. In fact, the Department 1is
presently considering public comment on proposed amendments to
this part of the water quality standard regulation.

2. CSHB 524 would allow mixing zones that adversely impact or
eliminate other uses of Alaska®"s waters.

The proposed legislation prohibits mixing zones for placer mining
discharges that contain particularly harmful or dangerous
substances, and requires that mixing zones be as small as
practicable. It also states that the Department shall consider
the effects of the discharge on the uses of the receiving waters
in determining the size of mixing zones for placer mines.

A mixing zone provision should also protect water quality for
other uses where they exist. For example, a mixing zone should
not be allowed to render a stream used as a source of village
drinking water unfit for that purpose. Similarly, mixing zones
should not be allowed to degrade water quality in areas used for
salmon spawning. CSHB 524 would mandate designation of mixing
zones wherever there is a placer mining discharge. The impacts
on other uses must only be considered, not prevented.

3. Passage of CSHB 524 may result in federal intervention into
the State"s water quality standards.

The State"s water quality standards- including the mixing zone
provision- are subject to review and approval by the U.S.
Environmental Protection Agency (EPA). For the reasons
mentioned previously, there is a question as to whether the EPA
would approve a mixing zone provision as embodied in CSHB 524.
The Department asked the EPA for their opinion as to whether HB
524 as it was first introduced (prior to the committee
substitute) would comply with the intent of the Clean Water Act
and be approved. Their response is attached.

Suggested Revisions:

The Department believes that a mixing zone provision is best set
out in state regulation. However, to ensure that mixing zones
are designated for placer mining discharges, AS 46.03.080 could
be amended to add a new subsection to read:

)] In applying water quality criteria to placer mining
discharges, the Department shall prescribe mixing zones
where appropriate.



Fiscal Effect:

Estimated annual costs for FY 89 through FY 91 are $314,400 per
year. See fiscal note analysis for details.

V Dennis D.
Commissioner
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Larry Dietrick, Director
Alaska Department of Environmental Conservation

P.0. Box O
Juneau, Alaska 99811-1800

Dear Mr. Dietrick:

We have reviewed House Bill No. 524, "An Act relating to the application

of water quality criteria,” wnich mandates the prescription of a mixing zone
for all discharges subject to the Department of Environmental Conservation®s
permitting or certification. We have considered the proposed legislation in

light of our mixing zone guidance as contained in the Water Quality Standards
Handbook (U.S. EPA, 1983).

As you know, whether to establish a mixing zone policy is a matter of
state discretion. However, such a policy must be consistent with the Clean
Water Act and is subject to the approval of the Regional Administrator.
Whether this legislation poses any major conflict with the Act is unclear;
however, it does raise significant technical questions that must be resolved
before we can make a final determination.

1. Would a mixing zone be required in all permits regardless of
considerations not specified in HB 524?

Oir guidance 1is clear in stating that a mixing zone “faj/ be allowed."
The proposed bill, however, requires a mixing zone 1in all but a few
special circumstances (i.e., the discharge of toxic pollutants "that will
accumulate or concentrate 1in the environment, are carcinogens, would
present a significant risk to human health, or would form a barrier to
migratory species"). The Standards Handbook makes clear that "Careful
consideration must be given to the appropriateness of a mixingzone,"™ and
lists several factors that are not provided for in HB 524. Further, the
guidance states that "The ecological and human health effects may be so
adverse that a mixing zone 1is not-appropriate.”™ Thus mixing zones in
certain key ecological areas (e.g., salmon spawning areas) would be
prohibited. In addition, our policy states that, 1in designating mixing
zones, other designated beneficial uses shall be protected, not just
"considered,” as is required by the bill.

2. Is the intent of the bill to allow acute toxicity within a mixing zone?

Numeric quality criteria can be exceeded in a mixing zone only "as long
as acutely toxic conditions are prevented."

3. Ooes the legislation provide a blanket exemption for settleable solids
within a mixing zone?

M/™>/ Yb



The guidance also states that "Any mixing zone shall be free of point or

nonpoint source related....materials 1in concentrations that settle to
form objectionable deposits,”™ and free of other deleterious agents.
4. How would the stipulation that "a mixing zone shall be as small as

practicable™ be applied? Will practicability be based on the
assimilative capacity of the receiving water or on the resources of the

discharger?

The application of a mixing zone cannot exempt a discharge from
compliance with the state"s antidegradation policy as provided by
HB 524. The bottom line 1s that existing beneficial uses must be

protected. Mandatory mixing zones for all discharges clearly would have
the potential to reduce or eliminate existing beneficial uses on some
waterbodies. Providing that the mixing zone be as "small as practicable"”

does not ensure that it would or could be so small as to avoid harm to
existing uses.

5. Why does the bill provide for exceedances of the "water quality criteria
and antidegradation requirements of the regulations of the Environmental

Protection Agency?"

The relevant water quality standards are those of the state of Alaska.

We appreciate this opportunity to provide advance review of HB 524.
Should you have questions, please call me, or your staff may call Fletcher
Shives at (206) 442-8293.

Sincerely

Robert S. Burd
Director, Water Division
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REQUEST:

Revision Date:
Title:Relating
water quality
Sponsor: Frank ,
Requestor: Pen.

FISCAL NOTE
4/21/88 Agency Affected: Environmental Conservation
to the aonlication of Bru; Environmental Quality
criteria to placer mining
Miller, Boyer and Shultz rnmpnnpmcm Southcentral and Northern
Frank. . Regional Offices

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES S o 181.0 181U 1%88 136.8
TRAVEL 320 320 320 . 16.
CONTRACTUAL 1K.9 90 - 98.9 98.9 58.
SUPPLIES 2 6 2 9 2 9 16 18
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 314.4 314 .4 314.4 211.5 211.5
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

314.4 314.4 314.4 211.5 211.5
314.4 314.4 3T4.4 211.5 211.5
5.0 5.0 5.0 3.0 3.0



r™“\ STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION

April 30, 1988

FISCAL NOTE ANALYSIS
CSHB 524

As a result of its own efforts on placer mining mixing zones,
the Department had previously developed costs to designate
site-specific mixing zones for all placer mining discharges
over a three-year period and included those costs in its budget
request. Estimated annual costs for FY 89 through FY 91 are
$314.4. This would provide personal services and support costs
for four new technical positions, two in Anchorage and two in
Fairbanks, and one-half clerical position in each of these
locations.

The technical positions would collect information on the
physical, chemical and biological characteristics of specific
placer mining streams; 1information on the uses of the streams?
and the characteristics of each placer mining discharge
including volume and flow rate as required by CSHB 524. Using
this information, the positions will perform mixing
calculations, designate a mixing zone for each of the
approximately 450 placer mining discharges, and work with the
U.S. Environmental Protection Agency (EPA) to modify the
federal wastewater discharge (NPDES) permits to incorporate the
new mixing zones.

The costs also include $73.9 for contractual support in
obtaining required flow and biological information.

Costs would decrease in FY 92 and subsequent years to $211.5.
This includes funding for two technical positions and one
clerical position, and $43.0 in contractual support. This
continued level of effort will be required to process new
applications for mixing zones and to modify existing mixing
zones as the mining operations change.



Alaska gotate legislature

STEVE FRANK
Whils in Junaan

DISTRICT 20A
Finance Committee P.O. Box V
Juneau. Alasko 99811
(907) 465-3709

1125 Sunset Drive
Fairbanks, Alaska 95701

P ouse of Eepresentatibest

TO: House HESS Cc members
FROM: Rep. Steve Fra.
RE: House Bill~.524 - relating to the application of

water quality criteria

DATE March 29, 1988

House Bill 524 would spell out the terms and conditions
for the use of mixing zones to achieve water quality
standards.

The Departments of Environmental Conservation (DEC),
Natural Resources (DNR) , and Fish & Game (ADF&G) have been
instructed by the Governor, 1in a memo dated March 30, 1987, to
find solutions to the current water quality problems facing
the placer mining industry. However, the DEC has proposed
changes to existing mixing zone regulations that would further
reduce, rather than increase, the availability of a mixing
zone solution to the water quality problem.

The Department®"s proposed regulations will place an undue
burden on placer miners by requiring them to make
determinations as to threats to human health, biological
spawning areas, existing and potential uses of water bodies,
and barriers to migration of aquatic life. Miners are not
qualified to make such technical determinations. It is more
appropriate for trained departmental officials to make these
determinations. The burden to establish whether these threats
exist should properly reside with the Department.

HB 524 would provide for mixing zones unless the
Department "..._.determines that toxic pollutants are being
discharged that will accumulate or concentrate in the
environment, are carcinogens, would present a significant risk
to human health, or would form a barrier to migratory
species.l



The stream water quality outside the mixing zone would
still have to meet State water quality standards. In
determining the size of the mixing zone, the department would
be required to consider the characteristics of the receiving
water, and effects on the downstream uses.

In summary, Governor Cowper has stated that a resolution

to this problem must "...be clearly legal under the federal
Clean Water Act; and it must protect the rights of both placer
miners and other water users.” House Bill 524 accomplishes

both of these objectives.



PRESS RELEASE

2/9/88

The Alaska Miners Association (AMA) and other members ui"Alaska's industry
take issue with proposed regulatory changes to the water quality regulations by the
Department of Environmental Conservation (DEC). The proposed changes deal with
t.1/.mi sones and start-up variances. The current status is the result of several years
M effort by the AMA and others to establish reasonable .and attainable water quality
regulations within the state. The DEC proposed regulations provide virtually 110
ivliei in anenort to provide meaningful input tothe agency the mMA has developed
language ior the proposed regulations that is fully in compliance with the Clean
v'ater Act and the Environmental Protection Agency (EPA.) regulations. Other parts
oi the regulations will be addressed in later meetings between the two groups

The DEC proposed regulatory considerations, according to Randy Eaneigh oi the

1a“vlirm of Farlergh % waldoch, ai'e of limited benefit. The proposed changes to the

muling sonc regulations "..are generally more to the detriment than benefit oi the

placer industry...Generally speaking. the proposed addition of the start-up variance
language is an improvement over the present regulations only because the present
regulations permit short term variances only for non-point sources of water
pollution.”

The DEC water quality regulations in existence have been challenged by the
AMa and others as being unattainable. The onerous criteria threatened to shut down
the placer mining industry in Alaska and severly encumber manyof the other

industries. In aDEC internal memo from John Reeves to Randy Bayliss dated 3/13/8**,

Mr Reeves noted that

"The figures speak for themselves. Ifaminimum of 3*i% ofall Alaskan mines up
to a maximum of96% of Alaskan mines .are forced into closure because of
enforcement ofstipulations included in this permitithardly seems like 'Best

Available Technology Economically Achievable' is reflected in this permit. It doesn't,

appeai' thatrecycle technology is in fact economically achievable atall. 1would like

> know what technology economically achievable could force closure of 96% of
Alaskan placer mines with aloss of 628 jobs and a 81 million dollar reduction loss.
Surely there is other technology EPA studied that may force closure of the remaining
i%. Itcan t-estated that there is no and will be no easy solutions to this problem of
mining and resultant turbidity The least we can dois insure thatif minersdoincur
the cost burden to comply with water quality standards, there is a bottom line where
government regulators say good enough. By raising the seitleable solids limitto 18
ml/l and mandating a 28 MTU standard the EPA has provided the miners with some
reliei. State water quality siandards'cite no measureable increase for sediment and 8

MTU's as applicable to mining operations on all Alaskan streams unless otherwise

reclassified.”



Protests to the regulations in the form of a petition dated December 26.1986 to
the DEC inspired the new Commissioner of DEC. Mr. Dennis Kelso, in early 1987 to
request dropping petition action in lieu of meeting to work out dilferences. The AMA
.ondnionaliy withdrew the petition and formed a multi-industry comm ittee to meet
with DEC personnel to work various aspects of the water quality regulations. A list
was developed that promised to provide some relief to the industries. Itincluded
changes to rhe language t0 include mixing sones. astart-up variance, restructuring
of uses stream reclassification and assumption ofthe HPDES permitting (which is
now EPA controlled). Timely meetings were held throughout the year. Efforts were
devoted to redoing the mixing sone and start-up variance provisions of the
regulations with intentions of addressing other issues as time and finances allowed.
Repeated comments that the results were not framed in aconstructive and objective
manner produced no changes.

In amemo from Governor Cowper to the Commissioners of DHR, DEC, and DF&G
dated 3/30/37 several important aspects of the water quality regulations were
discussed:

“T/e need a clear set of rules, standards, and procedures that everyone can

understand Miners must be able to operate with the assurance that rules will not

keep changing

"Continuation of the status quo is not acceptable.”

Governor Cowper wenton the discuss enforcement policy, technical assistance,
review of regulations and policies, permitting, and other issues. The tone was to
advocate cooperative and objective interchange.

The newly proposed language was published by the DEC on October 27,1987 for
public comment. The proposed changes were negative and generally more
restrictive than the existing language.

The AMA has responded to the public hearings process ofthe proposed changes
by developing regulatory language addressing the "mixing sone" and ‘Start-up
variance" issues. The language is entirely in compliance with the Clean Water Act.
the EPA regulations and most ofthe producing industries. Downstream users will be
protected.

The water quality committee will continue to work with the DEC on the other
issues. These issues include stream reclassification, water quality criteria,
restructuring of uses end HPDES program assumption.

Currently all streams in Alaska but 2 .are classified for all uses. The most
stringent use of all usesis for drinking water. Can you imagine drinking from the
Matanuska river - it is classified for drinking water use. The reclassification process
is set out in section .088 of the water quality standards and in 40 CFR 131.10 (g) - (j) It

isaprocess by which non-existing and unattainable uses of a water body may be

excluded from protection under the water quality standards and the standards

fnivltiP.i fi.-.'-i-.r.titvylv "Ttrrri? r,r nfnnw fit-otrc.g.<riP afa '-tiviia.-t t-. —Vi



uses are existing or non-existing, end which uses -are attainable or unattainable
Hon-existing and unattainable uses are excluded from protection by amending the
classification.

The water quality criteria review will involve examination of the latest
scientific information on the effectsof turbidity and total suspended solids on various
water uses, and propose amendments to the water quality criteria where appropriate
nt present, Alaska’s standards include both numerical criteria for turbidity and
narrative criteria for sediment. These criteria have teen evaluated in areport
prepared by L. A. Peterson &Associates entitled Alaska Particulates Criteria Review
This report along with scientific information published subsequent to the report,
might teevaluated to assess whether other measurementsof particulates could be
used and the appropriate particulate levels associated with these alternate
measurements. The results of this evaluation could be used to develop proposed
amendments to the water quality standards.

In aletter from Dr. R. Johnson to "/ally Scarburgh (EPA) dated 6/7/83 the issue
of turbidity is addressed in support of the impossibility of attaining current criteria:

".. During myseven years in Alaska. have become increasingly convinced
that attainment of low turbidity levels on effluents f*'om even well-designed settling
ponds associated with placer mining operations isvery difficult because of the fine
particles associated with sluicing operations in Alaska. As | testified ataMarch, 1981
Evidentiary hearing in Anchorage, even asettling pond the size of Lake Superior will
not remove some of the fine particles found in Alaskan soils.”

Alaska's water quality standards are structured to protect seven freshwater uses:
drinking, agriculture, aquaculture, industry, contact recreation, non-contact
recreation, .and aquatic life. It may be possible to propose modifications to the
structure of protected uses to better reflect the different types ofuses of Alaskan
waters. For example, one type ofdrinking water use might be serving asasource for
public drinking water systems. One type ofaquatic life use might be salmon
spawning and rearing. Ofcourse, there would be other types ofdrinking and aquatic
life uses. Once the different types of uses were established, specific water quality
criteria would be established for each type of use.

At present, permits for most wastewater discharges in the State of Alaska are
issued by the EPA under the federal National Pollutant Discharge Elimination System
(HPDES) program. The Clean Water Act contains provisions for state assumption Ot

the program whereby the permits are issued by participating states in accordance

with EPA regulations and guidance.
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| have aaal<|nad a high priority to raaolving tha conflicts
Lstwean piacar ainara and othar water uaara. Tha ainara oallova
may ara (acad with an lapoaaiblo attuacioni thay aapraaa concarn
about unatLainalila atandarda and unraaaonabla regulation*. Ac
tna aaaa ttaa, othar uaara of Alaska's watar--flaharman, village
raakdanta, racraatkonal utaree-espreaa concarn about tha tapacta
of piacar mining on thalr uaaai thay faar degradation of watar
tfuality loading to a loaa of drinking watar, flan habitat, and

othor valuta.

rki mod a clear aac of rulaa, atandarda, and procaduraa chat
avaryona can undaracand. nlnara auat ba abla to oparata with tha
aaauranca lliat rulaa will noc kaap changing,

-Continuation of tha atatua quo la not accaptabla.

T# naad to raaolva thaaa conflict* In a poaltiva way, avoiding
tha adversarial ralaclonahlpa that hava charactailtad thla policy

area.

A atablo raioluilon will ragulra two thlnga. It suit ba claarly
legal under tha federal Clean Water Actl and It auat protect the
rlghta of both placer ainara and othar water uaara.

Only If thaaa two raqulraaanta ara aat can wa avoid yoara of
elow, eapenatve, unpredictable litigation with tha Inevitable
loaa of etata raaourca management prerogative* to th* court*.

Wa can help bring about a atabl* raaolution to th* problaa. ly
enturtng raaeonabla, litigation-proof rulaa and fair anforcaaant,
wu can criate a regulatory cliuta in which piacar ainara and

Coawiaatonera -1- March 10, 1117

other water uaera will have confidence. In addition, | want my

Adainlatreilon to aat a poaltiva, cooperative tonai working with
the miner* and othar groupa to find policy option* and mediating
between the mined and otner uaera to avoid or raaolva conflicts,

| direct you, aa commlaaionara of th* atata'* thru raaourca
aguncisa, to work logathar to complat* tha following tasks,
Lefora the IS** mining aaaion,.

l. Eli /forcrai'nt Policy

Tha alaia'a anforcaaant program ahould amphaali* technical
aaalatanca to mlnara uho era making good faith afforta to main-
aa wall aa protection of community drinking
uses. Pluea*

la not

tain water quality,
watar aourcaa, flan resources, and recreational
tuts approprlata actlona to anaura that anforcaaant action
tukvn again*t any miner who operates proper settling ponda for a
violation of watar quality atandarda wnare tha violation raaulta
frua upstream aourcaa. In addition, no miner ahould b* required
lu clean up natural background conditlona or an upsirtam

violation.
7, Technical Aaalatanca

1 aapact tn* Department of Natural Xeaourcas, aa wall aa tha
bepartaania of Environmental Conservation IDEC) and Tlah and Cam*
10i'iGi to provide technical aaalatanca to operators In following
*t*i* regulations. Nowhara If thla mora Important than In

wurking uith piacar ainara.

Comalislonar Brady haa requested and racmivad ay aupport for two
new positions in the Division of Mining to provide appropriate
technical aaalatanca to piacar minora In part to help them aln*
core efficiently and to satisfy watar quality raqulraaanta.
Although neither DEC nor DI'iG has ataff addad to thsir raapactiva
budgets for thaaa functions, 1 aspect you to work cooperatively
with tl.a piacar ainara In order to pravant watar quality prob-
Ivaa, »h*r* possible, or to raaolva problaaa. Technical assist-

ance will eapnaalis Innovative operating techniques and laprovad
ainlng asthoda, 1 ballava this aaalatanca can alao help develop
a aura poaltiva relationship batwaan all thrsa aganciaa and the
ainara,

1. Review of Paqulallon« and Policies

Plaae* conduct a thorough ravlaw of your agency's regulations and
paliclas In order to datsralna whether thara era duplicativ*
provisions or unnecessary raqulraaanta and to taka action aa
neaded to correct any daflcienciaa. I would appreciate your
providing as a wrlttaa report describing your finding* and any
currscllv* action* you propoa*. lacaut* thla aubjact 1* of
iiituiiat to tha klaaka Mlnarmla Commlaaloa IAMCI, plsase consult

Coma -1- Hercn 10, k»m7

4, State Malay Quality Regulation!

Coaalaalonar lalao and th* Alaaka Hlnara Aaaoclaclon lahal hava
bagua * procaaa to develop aqraaaanl about what th* Clean Watur
Act raqulraa and to Identify area* of fliklbillty available to
th* atala In water quality regulation*, aapecially atcaa whale
alto rpacific factor* can ba conaldarrd.

I fully aupport thla effort. Although thara ara no guarantee*
that a aolutlon will ba found, tna ptucaa* nay produce valuublw
tool* that can ba uaad alngly or In combination. It ia lepuiiant
that vlaua of fiaharaan, environmental groupa, village rcpraiunt-
ativaa and othar Inuraatad Alaakana, a* uall aa th* ainara, be
conaldered, Conaultetlona with theae othar group* ahould b* paft
of tha oeerall effort. In addition, pleat* kaep the Placer
inning Advlaory Croup and th* AmC apprited of your afforta,

S. State Paraltting

Tha trl-agancy permit application procaaa nuat oparata afficlunt-
ly and a piacar miner ahould ba able to deal with atata parnita
through a tingle application. Plata* review the perniiiing
procaaa and taka any action* you daen appropriate to impiova th*
efficiency of thla ayator,

(. BLH v». Sierra Club tauiult

By copy of thla memorandum, Z aa directing th* Department of Law
to file an eaicua curie* brief In thla lawauit. It la laportanc
that th* brief be crafted carefully to enaure that th* acate can
mediate, If nacaaaary, to enable raaponaible placer nlning to
continue. It la alao important that tha brief avoid laauaa which
could prova detrimental to the atate'a overall Interueta on oihur
raaourca matters Involving the federal government. Pleaae
provide aaatitanc* to tna Department of Law In preparing thaaa

matarlala.

Our baalc poaitlon ahould oppoag Judicial relief that would
panalti* ainara for any arror* that in* court concludes ulh ha*
mad*, w* ahould oppoaa a Dlanaac Injunction tnat pracludea all
mntng and ahould urga that If tha court tinda for th* appel-
lants, tna order be framed In auch a way that tha atata can help

tha partial negotiate a aolutlon.

7, radaraj Cffluant Culdellnat |[B*rl Available Tochnoloqy
Economically Achlavablwl

The Cnvliroiuuntal Protection Agency IEPAlI haa Juat publlahed it*
propoaad affluent guideline* for tha placer nlning Induttry,
aatebllahing the pollution control technology conaldered by EPA
to be economically echlmvable.
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lacauta thaaa guldalins* ara ao Important to tha Industry, |
Inland to aaa that th* atata la prapatad to participate folly in
th* technical debate on thalr merits. By copy of thla memoran-
dum, | aa asking tha Department of Coaaarca and Economic
Duvalopoant to join with your departments in taking a hard look
at the guidelines to aae if they are batud upon realtattc aiiuap-
tiona and Alaskan data. Whan you hava coapletsd your aiiulyviu,

wo will prupara comment* to EPA, While tha atata doga not hsvu a
direct decision-waking tola on th* affluent guidelines, | strong-
ly ballava that a wall-r*a*anad, analytical poaitlon will huvs

tha greatest auccaia In advancing th* atata'* view.

My gcal la for tha ttata to participate aa constructively aa
possible In creating a stable regulatory cliaata for th* piacar
mntng Industry. A successful approach auat ba fair to tha
piacar ainara and accaptabla to oihur uatar Ukere. In order to
raacn this goal, tha atata auat apply iti bast ruaourcaa tuward
helping to find a reasonable approach, Thla la a*pacially
laportanc In technical debates, such as diucuaaion of the sfflu-
ont guideline*. I am confidant tnat through our coablnud allorta
we can acniava the kind of progress that tins Important public
policy laaua daaarvaa.

cat Sinstor Don Bennett

Senator Hatty* fahrenkeap

Senator Jack Cognill

Senator Jonn* Binkley

Senator Willis lienalay

Representative Adslhald Harraann

Kapraaentetiva Mika Millar

* Attorney Cellar*1 Cr*c* Barg Schaibl*
Department of Law

Commissioner Tony Smith
Department of Commerce and Cconoaic
Development

kod Swop*, Special Assistant
Office of th* Covarnor

loo Crogtn, Associate Director
Division of Govarnmentsl Coordination



DATE: January 27, 1988

T0: THE ALASKA MINERS ASSOCIATION, INC.

SUBJECT: Proposed Changes to 18 AAC 70.016 Start Up Variances
And 18 AAC 70.032 Mixing Zones

Mixing Zones

18 AAC 70.032. MIKING ZONES.

@ In applying the water quality criteria the department will
prescribe in its permits or certifications a volume of dilution for an
effluent or substance within a receiving water wunless (1) toxic
pollutants are discharged which bioaccumulate, are carcinogens, or
which concentrate in the environment, or otherwise present significant
risk to human health, or (2) such a tone would form a barrier to
migratory species. The water quality criteria of 18 AAC 70.020 and
the antidegridation requirement of 18 AAC 70.010(c) may bo exceeded

within this mixing zone.

(b) In determining the size of mixing zones, the department will
consider the following:

(€)) the physical, biological, and chemical characteristics of
the receiving water, 1including volume and flow rate;

(@) the effects of the discharge upon the uses of the receiving
water;

(©)] the mixing characteristics of the receiving water; and

(O)) the characteristics of the effluent, including volume and
flow rate.

(¢c) The mixing zone shall be as small as practicable.



Register 100. January 1987  ENVIRONMENTAL CONSERVATION 18 AAC 70.030

18 AAC 70.032. MIXING ZONES, (a) In
applying the water quality criteria of 18 AAC
70.020. the department will, in its discretion,
prescribe in its permits or certifications a volume
of dilution for an effluent or substance within a
receiving water. Water quality standards may be
exceeded within this mixing zone. However, the
standards must be met at every point outside
its boundaries. The department will not allow
mixing zones if (1) there is significant potential
for adverse environmental or health effects due
to discharge of a substance that bioaccumulates
in food chains; concentrates in sediments; or is
persistent, carcinogenic, mutagenic, or terato-
genic, or (2) other potential environmental or
health effects are so adverse that a mixing zone
IS not api)ropriate. A mixing zone will be
granted only after the applicant has shown to
the department's satisfaction that the wastes or

substances that may exceed the water quality
criteria limits will be treated using the method*
found by the department to be most effective;

(b) The department will, in its discretion,
establish effluent limitation requirements in its
wastewater disposal permits in lieu of or in
addition to a defined mixing zone.

(¢) No individual mixing zone or combination

of mixing zones will be permitted to form a
barrier to the migntory routes of aquatic
species.

(d) In determining the size of mixing zones,
the department will consider the following:

(1) the physical, biological and chemical -
characteristics of the receiving water;

(52) the effects of the discharge on the present
and anticipated protected water uses and quality

of the receiving water;

(3) the mixing characteristic* of the receiving
water: and

_ Y‘r) ‘the characteristics of the effluent,
including flow rate and composition.

(e) Unless it is demonstrated to the
satisfaction of the department, in accordance
with (0 of "lis section, that the size limitations
can be increased, mixing zones will be as small as
oucticahle_and_ will complv with the following

18 AAC 70.032

(1) the cumulative linear width of the mixing
zone(s) intersected on any given cross section of
a river or stream will not exceed one third of the
total width of that cross section:

(2) the total horizontal area allocated to all
mixing zones on a lake will not exceed 10
percent of the lake’s surface area;

(3) the cumulative linear length of the mixing
zonc(s) intersected on any given cross “eution of
an estuary, inlet, cove, channel, or other marine
water measured at mean lower low water may
not exceed 10 percent of the total length of that

cross section, nor may tha total horizontal area
allocated to mixing zoom m Lhcao waters exceed
10 percent of the surfacearea measured at mean

lower low water. -1V -

(O A person conducting an operation for
. which a mixing zone is sought or required by tho
\ department shall submit to the department all
nformation necessary for assignment of a
nixing zone, including

(1) the type of operation being conducted,;

(2) the characteristics of (he effluent or
naterial, including flow rate and composition;

(3) the characteristics of the receiving water
it the location of the proposed discharge or
ictivity, including but not limited to, where
ippropnate, water quality, flow rate, current
jattems, depth and width, and seasonal changes;

(4) a description of the extent to which the
>peration may impact the physical, biological
.nd chemical characteristics of the receiving
water; and

(5) a proposed design for outfall and diffuser
tructures. (In effect before 7/28/59; am
*724/70. Reg. 34; am 8/28/71, Reg. 39; am
0/22/72, Reg. 44; am 8/12/73, Reg. 47; am
1/2/79, Reg. 69; am 4/23/79, Reg. 70; am
'119/79, Reg. 71; am 3/30/84, Reg. 89)

Authority: AS 46.03.020(10XA)
AS 46.03.070
AS 46.03.080
AS 46.03.100
AS 46.03.110



AMENDMENTS
watar Quality Standards (Il AAC 70)
and
Adalnletritivs Procedures (Il AAC 15)

(Octobar 27, 1917)

following ara propoaad aaandaanta to Il AAC 70.032. a propoaad
new aectlon It AAC 70.011, and propoaad aaandaanta to Il AAC
15.070. Tha aaandaanta to |l AAC 70.031 and Il AAC 15.070 ara
*hown uilng a convantlon wnara wording to ba addad la
underlined. Wording to ba dalatadla capitalized and ahown In

Dracketa. Note tnat tha propoaad naw aactlonll AAC 70.011 la
not depicted uaing thla convantlon and la alaply daacribad aa a

NEW aectlon In tna Itad*In aantanca.

Hixlng Zonal

11 AAC 70.031 la asandad to raid:

HIXIHG ZONES. (a) In applying tha watar
Il AAC 70.010, tha dtpartaant will. In Iti
cerTliflcatlona a voluaa
recalving

tl AAC 70.031.
qualitv criteria of
discretion, pratcrioa In iti paraitl or
dilution for an affluant or aubatanca wltnin a

of
water. water quality atandarda say ba axcaadad wltnin thla
mixing xont. Howavar, tna atandarda auat ba aat at avary point
outsida its Doundarlaa. Tha dapartaant will not allow Mixing
fonts |If

1) thara la algnliflcant potantlal for advaraa

envtronaentil or haalth affacta dua to dlacnarga of a aubatanca
tnat bloaccuaulataa In food chain*! concantrataa In aadlaantsi
or is paralatant, carclnoganlc, autaganlc, or taratoganlci or

(1) othar potantlal anvironaantal or haalth affacta ara
*0 advaraa that a aixing tona la not approprlata.

A aixing tona will ba grantad only aftar tha applicant haa shown
to tha dapartaant'a aatlafaction that tha waataa or aubatancaa
tnat aay axctad tha watar quality critarla llalta will ba
treated wualng tha aathoda found by tha dapartaant to ba aoat

effective.
o] Tha department will. In Ita dlacretlon, aatsbllah
affluant Ilaltatlon raqulraaenta In Ita waatawatar disposal

permits In lieu of or Ln addition to a defined aixing tone.
Hu departnent *iU srucricy |

(c) 1221 22i* IX M
annlicant ~ far oeralt 2XCcnllIC I 22-1 12 1H*
den.,rr nent*« eatlafactlon = that Uu l 2 HULL. A1222 21 11
curpination with other aixing zmtru

Bftatllt A significant threat u huaan

XU Kill nil
QtalllD

111 toll 02X cauan | significant savers.- it feet 62
isuarmu uialegilLil arun. X aa acianm.i ox reefing

1L Kill am cxui 1 kIam|xxAnx |g urla rilxxx 22

isting F BGUNtIAI, USES al UK Wafcru clud |ng, kul 021

fic eI Xt oruuen and prepa‘tacion al la Jn

HI will not fora 4 barrieru aianrmn at aquatic
life:
— anidl is slidlv configured with clearly |dent|f|ed

camUfA Klin 1A4 Alls limitations 42x22112 11
at this sectlon (NO INDIVIDUAL MIXING ZONE OK COM bl (IAXIOM Ol
HIAINC ZONES WILL bf PERMITTED TO POHH A bAHKUH TO Till

MIGRATORY KOUTCS OP AQUATIC SPECIES.)

Id) In dacerainlng tha alia of aixing zonaa, tha dapartaant

will consular tna following:
(1) tha phyalcal, biological and chemical
characteristic* of tha receiving watar;
n ].st in<i

13) tna affacta of tha dlacherge on the
(PNL'SHIT) and 6SUnNti.il (ANTICIPATED PKOTCCTCO) water useeanu

quality of tne receiving wetefl

(3) tha aixing cnaractarlacica of thareceiving water;
end

(4) th* characteristics of tha affluant, Including flow
rata and composition.

SUIﬂg zones will vary depending

(¢l Its ALLS 2t dltfcunt
12 All cases. 12dl

22 UU cilsfastsflallICA 2i 4 SaxXUSulaX 1111.

uuinsnu Mill uauiru hue ilxing Xx2jua u aa m u >u
nrjcticable. Unless 1C Is dasonstratad to tna satisfaction of
tne dapartaant In accordance with id and fdl ((f)) of th!*
section, that th* alia limitations can ba Increased, aixing
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(3) tha characteristics of tha affluent or material,
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say impact tna physical, Diological and cnaaicel characteristics
of tha racalving watari and

(5) a proooaad dsalgn for outfall and diffuaar

structural.



ALASKA MINERS ASSOCIATION, INC.

501 W Norinern | ignis Blvd , Suiie 203, Anchorage, AK 99503 (907) 276-0347

February 4, 1988

The Honorable Steve Cowper
Covernor

State of Alaska

P.0. Box A

Juneau, AK 99811-0101

Dear Governor Cowper:

Attached per our discussion and previous letters 1is a copy of our
response co the proposed mixing zone and start-up variance
regulations by the Department of Environmental Conservation. Our
position is that the DEC proposed regulations are, at best, a
very minor step in a positive direction and we therefore reject
the proposal; we are proposing an alternative wording to the
regulations. This proposal 1is fully in compliance with the Clean
Water Act and the EPA regulations, meets with miner acceptance
and partially satisfies the intent of your memo to the
Commissioners of 3/30/87. We appreciate the opportunity to keep
you appraised of the process and your support of our proposal.

The DEC proposed mixing zone and start-up variance regulations
are unacceptable to us because they are negative 1in tme and
impose more controls on the industry than are currently in place.
The DEC"s mixing zone proposed regulations are generally more to
the detriment than benefit of the placer industry. The proposed
start-up variance language 1is an improvement over the present
regulations in that the present regulations pernit short term
variances only for non-point sources of water discharge. No
economic consideration for implementation has been 1included in
either 1issue; they refer only to "most effective"” considerations.
The language 1is subjective and leaves a lot of discretion to any
regulator®s or enforcer®s interpretation.

Your memo of 3/30/87 states that "We need a clear set of rules,

standards, and procedures that everyone can understand. Miners
must b. able to operate with the assurance that rules will not

keep changing."

"Continuation of the status quo 1is not acceptable."

1



ALASKA MINERS ASSOCIATION, INC.

"A stable resolution will require two things. It must be clearly
legal under the Federal Clean Water Act; and it must protect the
rights of both placer miners and other water users."

Our proposed language does exactly that. It is simple, straight
forward and positive. The adoption of these regulations will
provide partial relief to some miners. We will continue to work
the identified problems of NPDES assumption, water quality
criteria, stream reclassification and restructuring of uses.
Please refer to the attached documentation for further

definition.

Respectfully yours,

ALASKA MINERS ASSOCIATION, INC

Cxauue norns
Co-Chairman Water Quality Committee

cs/wa terac t.cow

Enclosure



ALASKA MINERS ASSOCIATION, INC.

501 W Northern Lights Blvd.. Suite 203, Anchorage. AK 99503 (907) 276-0347

February A, 1988

Commissioner Dennis Kelso

Alaska Department of Environmental Conservation
Water Quality Management Section

P.0O. Box O

Juneau, AK 99811-1800

Dear Commissioner Kelso:

Attached 1is our response to the proposed mixing zone and start-up
variance regulations by the Department of Environmental
Conservation. Our position is that the DEC proposed regulations,
us written, do not give any regulatory relief to the industry and
we therefore reject that proposal. The language used 1is negative
in tone and imposes more controls on the industry than
regulations that are currently 1in place. The DEC"s proposed
mixing zone regulations are generally more to the detriment then

benefit of the placer mining industry. The proposed start-up
variance language 1is an improvement over the present regulations
included. But

in that point sources of water discharge are also
the scope of 1its application 1is so limited and the language used
is so subjective that the final product offers very little to the
placer industry. With minor changes to the short term variance
language, to include variances for point source discharges, the
objective of the start-up variance concept 1is better achieved.

The adoption of mixing zone and short-term variance regulations
Is the first step needed to help some miners continue to operate
legally under the letter of the law 1in the face of what are
presently unattainable water quality standards. We are not
looking for a solution for the irresponsible operator. Our
intent is to protect the rights of other water wusers and the
rights of the placer miner. We believe that this goal can be

achieved.

As you can see, it is not the concept of the proposed regulations
that we are opposed to, but rather the Jlanguage that was wused 1in
the proposed regulations. Therefore, we are proposing an
alternative wording to the regulations. Any changes which
lessens the objectives of our proposed language for mixing zones



ALASKA MINERS ASSOCIATION, INC.

and short term variances would not satisfactorily address the
concerns expressed to us by representatives of the placer

industry. This proposal 1is in full compliance with the Clean
Water Act and the EPA regulations, meets with miner acceptance,
and follows the intent of the Governor-®s memo to the

Commissioners (March 30, 1987), which states that:

"Continuation of the status quo is not acceptable."

"A stable resolution will require two things. It must be clearly
legal under the Federal Clean Watei Act; and it must protect the
rights of both placer miners and other water users."

Our proposed language does exactly that. It is simple, straight
forward and positive. It is the much needed first step that the

State must take with would create a positive platform fronm which

we can continue to work on the other identified problems of
water quality criteria, restructuring of water uses, strean
reclassification, and NPDES assumption.

The Industry Water User Group will continue to work with the DEC

_0 remedy the water use concerns of not only the placer mining
industry, but of all water user industries.

Sincerely,

ALASKA MINERS ASSOCIATION, INC.

Co-Chairinan, Industry Water User Group

cs/kelso.dra



Alaska Environmental Lobby, Inc.
P.0. Box 22151 Juneau, Alaska 99802 907-586-2345

HB 524: Water Quality Criteria

HB 524 1is yet another attempt to allow the placer mining industry in Alaska to
circumvent the requirements of the law. The federal Clean Water Act was enacted not
only to clean up our waterways, but also to keep pristine waters wunpolluted. HB
524 would have Alaska operating outside the prescribed methods of stream re—
classification mandated under the Clean Water Act.

HB 524 would do the following:
- remove the department"s discretionary function and force DEC to prescribe a

volume of dilution for an effluent within a mixing zone.

- delineate a place to violate the law by allowing EPA"s waterquality
criteria and antidegradation requirements to be exceededin the mixing zone.

- create open-ended mixing zones, with no direction to protectfor other uses.
- potentially impair designated uses. There is no provision to protect the
environment and could allow settleable solids to be discharged inappropriately
(i.e., on a salmon spawning bed).

- conflict with the Clean Water Act.It is not lawful to have a mixing zone
unless it is technologically needed. Discharges must be as clean as is
technologically feasible.

- constitute a de facto re-classification of our streams without following the
mandated procedure for such action.

HB 524 would affect the followiug:
- commercial, sport, and subsistence fisheries. Clean water is necessary to

support Alaska®"s fisheries. Increases in turbidity in streams has been
scientifically proven to: (I) disrupt plant growth basic to aquatic food
chain; (2) restrict the ability of sight-feeding fish to forage; (3) damage
gills of fish; and (4) prevent visual fish-counting necessary to commercial
fish management.

- downstream drinking water users, both permanent residents of the area and
recreational users.

- aesthetic qualities that provide the general rules for protecting water
against environmental insults.

The Alaska Environmental Lobby strongly opposes HB 524. We find it
interferes with an administrative procedure already in place and is probably
contrary to the Clean Water Act. The State cannot preclude attainment of use and
indeed, must protect now for future uses of our waters. This legislation extends
far beyond the placer raining industry; it affects discharges for other industries as
well. It takes away our guarantee that other designated uses will be protected.

Issue paper by Daniel B. Perry. 3/25/88.
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Water quality on placer-mining rivers improves

By FRED PRATT
Correspondent

Placer miners are adopting
effective pollution control mea-
sures. government officials said
here Saturday, and their work
shows in cleaner water of Alaska's
rivers.

The comments came during an
"agency session" with state and
federal officials at the conclusion of
the three-day annual placer mining
conference at Alaskaland.

Water-quallty monitoring shows
a "general trend toward ImFrove-
ment" on five Interior placer-
mining streams, Larry Dietrick of
the Alaska Department of Environ-
mental Conservation said. Only
three operations were cited for
violations, Dietrick added, two for
settlin? pond problems and one for
not fol owing is plan of operation.
All responded with corrections
when notified.

Pointing to a "significant In-
crease" inuseof wastewater treat-
ment techniques by miners, Diet-
rick said 1987 mine Inspections
showed the following:

+ Minesusingfulirecyclingsys-
terns and having no discharge’ of
wastewater grew from five In 1986
to 31 in 1987.

+ Surveys found 51 mines using
at least some water recycling, up
from H in 1986.

+ Use of taf-ngs to filter was-
tewater increased from seven In
1986 to 44 in 1987.

+ Seven mines now use “tundra
filters" to absorb wastewater, up
from only two last year; and

+ Useofchemical flocculents to
draw fine sediments from was-
tewater grew from two operations
In 1966 to eight In 1987.

Dietrick said DEC found no
mines operating without settlin%
ponds and the number found wit

violations for improper pond de-
sign or size dropped from 38 to 12.

"No operations were shut down
for Water-%uality violations where
we think the miner was working
within his plan of operation," Diet-
rick said. The plan is submitted by
the miner when applying for his
state permit, and state agencies
can change the plan to add specific
stipulations when they grant the
permit.

Al Ewing, representing the feder-
al Environmental Protection Agen-
cy, said his agency found a signifi-
cant Increase In the number of
mines meeting federal standards
for settleable solids.

In 1984, Ewing said, only 39 per-
cent of the mines Inspected were
reducing settleable solids to below
the federal limits. In 1985 EPA
found 42 percent of the mines In
compliance, and In 1988 the figure
Improved to 55 percent.

In 1937 EPA .ound 77 percent of
the mines It inspected met the
limits, and Ewing noted that state
officials found 92 percent com-
pliance. The difference between
state and federal fi?ures came he-
cause the EPA officials focused
testing on mines where they ex-
pected to find violations, while
DEC made a broader sample.

"My own observation Is that Uila
represents the result of a coopera-
tive effort with the mining Indus-
try," Ewing aald. "1t shows the
cumulative effect on the part of all
parties to help move this process
toward the point we can all live
with."

Settleable solids measure larger
particles thatsink outofwater over
a specified time, and the standards
are among the easier water quality
limits for placer miners to meet.

Miners say turbidity standards,
which measure finer particles that

stay in suspension even after set-
tling pond treatment, are all but
impossible to meet, but Ewing
noted that EPA does not have a ma-
jor enforcement effort on that
front.

Not all the miners accepted the
rosy picture.

Don Stein suggested Lhat a grea-
ter percentage of mines are meet-
ing EPA standards because more
mines are being closed by the
effects of government regulation.
Notbig that Alaska had 700 operat-
ing placer mines a few years aﬂo
and has only 200 now, he said the
number of operating mines will de-
crease gradually until there is 100

ercentcompliance butonly avery
ew mines left.

Ewing said there la no question
that | *re are fewer minesoperat-
ing ntw, and that enforcement of
water (iuality regulations Is re-
sponsible for ‘at least some of the

decline. "We're Implementing the
law In the most reasonable way we
know how, and that can result'in a
few people going out of business,”
Ewing said.

Pat Wrightman of the state Divi-
sion of Govermental Coordination
told the group that coastal zone
management plan compliance has
not heenaproblem ingranting min-
ing permits.

In the year ending Sept. 1,1987,
ber office granted nine consistency
findings forplacer mines operating
In coastal zone areas, and gave 36
consistency findings with stipula-
tions. Seven permit applications
were withdrawn, Wrightman
added, but none were denied.

the U.S. Army Corps of En-
gineers, which recently entered the
placer mining permit arena with
new wetlands regulations, and the
U.S. Park Service were not repre-
sented at the meeting.
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STATE OF ALASKA BILL VERSION: HR 524
1988 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

REQUEST:

Revision D ate: Agency Affected: Environmental Conservat ion
TitlezRelating to the application of BRU: Environmental Quality
water~quanty criteria.

Sponsor: Prank, Hiller.Bover and Shnlez Components: Innthpact® Southcentral _
Requestor: .Hpuse HESS and Northern Regional Offirp<;

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES 0 858.0
TRAVEL 0 r
CONTRACTUAL iaf n
SUPPLIES 0 9.0
EQUIPMENT 0 S, q n
LAND & STRUCTURES n n n n 0 0
GRANTS, CLAIMS 0 0 0 n 0
MISCELLANEOUS n .n . n 0 0 0
TOTAL OPERATING 0 1,169.0 438.3 352.1 573.6 489.7
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 1,057.0 438.3 352.1 573.6 489.7
FEDERAL FUNDS 6 a 4 uron 0 0 0
OTHER 0 0 0 0 0 n
TOTAL o Y | 0 .0 0
POSITIONS:
FULL-TIME 18.0
PART-TIME U 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS : (Attach aseparate page if necessary)
See Attachment
Preoared by: ~ Dan Easton, Deputy Director Phone 465-2640
Division ; Division ofJ Environmental "Quality Date: . 4/6/88
Approved by Commissi.?. Date:
Agency: Environm
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
page of

Impacted Agency(ies)



DEPARTMENT OF ENVIRONMENTAL CONSERVATION
HB 524 FISCAL NOTE ANALYSIS

(April 4, 1988)

The fiscal note includes funding to determine mixing zones for
all wastewater discharges in Alaska as required by HB 524. While
the Department presently includes mixing zones in many of the
state and federal wastewater discharge permits it issues or
certifies, HB 524 mandates that mixing zones be issued for all
wastewater discharges and alters the sizing criteria.
Consequently, new mixing zones would have to be calculated. HB
524 also moves the burden of providing information and mixing

zone calculations from the permit applicant to the Department.

The annual costs associated with implementing HB 524 were derived
using the number of state and federal wastewater permits due to
be reissued in each of the next five fiscal years. A new mixing
zone would be calculated as each wastewater permit was due for
renewal. Because the term of most wastewater permits is five
years, this has the effect of spreading the total costs over a
five-year period. (The drawback to this approach 1is that years
would pass before mixing zones could be calculated for some

discharges. In the interim, the legal status of the permits



awaiting designation of a new mixing zone would be unclear.) For
purposes of projecting costs, it was assumed that the number of
wastewater permits in effect would not change from current

levels.

To begin to implement HB 524 in FY 89, a total of 18 new

positions would be required to calculate a mixing zone for each

of the 724 permits to be reissued. Of these positions, three
will be non-technical support positions. The other 15 would be
technical staff. The technical staff would be assigned the

following responsibilities:

0 As required by HB 524, for each wastewater discharge, the
new positions would collect information pertaining to: the
physical, chemical, biological and mixing characteristics of
the receiving waters; the uses of the receiving waters; and
the characteristics of the effluent. In many cases,
collecting this information would require travel to the
site. For major discharges, the Department would contract

with consultants to provide the required information.

0 The new positions would calculate dilution and mixing rates,
and mathematically model the mixing of the effluent and
receiving waters to predict pollutant concentrations as a
function of distance from the outfall. For major discharges

such as those from pulp mills, the ballast water treatment



facility at Valdez, and off-shore mining operations,
computer models will be used. For smaller, simpler

discharges, staff would hand-calculate mixing behavior.

0 From predicted pollutant concentrations, the new staff would
delineate mixing zones on the basis of the "as small as
practicable™ criterion prescribed by HB 524. The Department
would then designate the mixing zones 1in state wastewater
permits. For wastewater discharges permitted under the
federal wastewater permitting (NPDES) program, the
Department will request that the U.S. Environmental
Protection Agency (EPA) include the mixing zones in the

federal permits.

In addition to the personal services and support costs for the
required 18 new positions, the fiscal note includes contractual
funds in the amount of $95.0 for FY 89. These funds will be
needed to secure technical consultant assistance in collecting
information and calculating mixing zones for major discharges to

marine waters.

Annual costs decrease from FY 89 levels as the number of permits
due for renewal decrease. While not shown on the fiscal note,

the FY 94 costs would again rise to FY 89 levels.



The costs for mixing zone calculations could be reduced
approximately by half if the bill were applied only to fresh

waters. This would exclude most major industrial facilities and

seafood processing plants.
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U.S. ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 SIXTH AVENUE
SEATTLE. WASHINGTON 06101
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atin of WO-139

Ms. Choryl Jong

Alaska MInars Association

501 W. Northern Lights, Suita 203
Anchorage, AK 99503

Dear Ms. Jong:

In response to your phone request, | hava revlawed your organizationls
January 20, 1987, petition for revision of Alaska"s water quality standards.
My review was based solely on the consistency of the proposed revisions with
federal laws and regulations. | did not address sections of the standards
which were not revised, nor did 1 address tha consistency of the proposed

revisions with state lans..

Detailed comments are provided 1n the enclosure. In general, however,
two major Issues can be 1ndentlfled. First, several of the proposed revisions
directly conflict with federal requirements. As the agency designated to
oversea state watar quality standards, EPA would be forced to disapprove these
revisions 1f formally adopted by the state. Second, and perhaps more
Importantly, 1 don"t feel these revisions realty accomplish what was
Intended. During our conversation, ”“ou indicated that your emphasis on the
role of "natural conditions™ 1n "setting* the water quality standards was
Intended to be a means Of removing unattainable uses without having to go
through the process nf yse reclasslfTclHon. This intent 1s not clear from
tha revisions as written. If clarified, the result of these changes could be
the removal of designated uses. Under federal law, the only appropriate
vehicle for the removal of unattainable uses 1s through the reclassification

process.

The emphasis on "natural conditions™ creates the Impression that natural
conditions should, per se, influence water quality criteria. Natural
conditions already Influence water quality standards by determining which uses
are attainable, and the degree to which they ira attainable, 1n any given
water body. Once those uses are determined, the water quality criteria ara
based solely on the maximum levels of pollution which will not cause any

adverse affects upon the use

EXHIBIT Z
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I hope that ey comnants ara of valut to you. Should you have any furthar
questions, or need clarification on any of tha Issues discussed, please feel
free to call fie at (206) 442-8514.

Sincerely, -/ 5

/ .tk Jl(n»\Lr

Rick Albright
Regional Water Quality Standards Coordinator

cc: Klath Kalton, ADEC
Dan Easton, ADEC
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The Alaska Miners® Association submitted a petition to amend the Alaska
Hater Quality Standards (18 AAC 70) on January 20, 1987. The following
detailed review of the proposed revisions was based upon their consistency
with federal regulations (primarily tha Clean Water Act and the Water Quality
Standards Regulation), as well as relevant policy and guidance documents. The
comments do not reflect consistency with any state or local laws and

regulations.

P. 05

In general, several of the proposed revisions conflict to some degree
with federal requirements. Examples that directly conflict with federal
requirements are the changes to the antidegradation provisions and the mixing
zona policy. If these revlslons- were formally adopted by the state, and
submitted to the Environmental Protection Agency (EPA) for approval (as
required under Section 303(c) of the Clean Water Act), EPA would be required
to disapprove them as Inconsistent with federal law. There are other
provisions which might be disapproved as well, but more Information would be
required before such a decision could be made. Examples are the changes to
the water quality criteria, which must be Justified by a technical evaluation,
and the reliance upon "natural conditions™ In defining acceptable water
quality changes. These and the other proposed revisions ara discussed In

detail below.

18 AAC 70.010 General

(a) Read literally, this revision essentially states that "natural
conditions” establish the water quality standards. The definition of "natural

condition”™ on page 24 of the standards refers to "...conditions that exlst(ed)
In a water body before any human-caused discharge to, or addition of material
to, the water.™ This Implies that any change In conditions would constitute a

violation of water quality standards, and would create more stringent
standards than presently exist.

A phone conversation with Cheryl Jong of the Alaska Miners Association
clarified the purpose for Including the phrase "established by natural
conditions"” in the standards. The Intent was to unilaterally restrict the
designation of beneficial uses to those which are attainable In a specific
water body, given the naturally occurring conditions. This could, In effect,
amount to the removal of currently designated uses. This can be accomplished”
according to federal regulations, but only through thereclassification
process. As part of this process, a use attainability analysis would be
required, as federal law prohibits the removal of useswhich are attainable.

(c) The changes to this section are unapprovable for two reasons.
First, they eliminate the antldegraoatlon provisions from the standards.
These provisions ire an essential -component of state standards unger federal
law. Second, the revised language implies that water quality criteria can be
changed as a result of a permit Issuance or certification, or as a result of
reclassification. (Reclassification may result In a different set of criteria
being applied to a particular water body, but would not result in a cnange in

the criterion for a specific use.)
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©(@®3) Insertion of th» word "economically” changes the meaning of
this provision, making It Inconsistent with federal 1*w. EPA"s
antidegradation policy provides that the quality of high quality waters
(daftned as waters whose quality exceeds those %®vels necessary to protect
designated usos) can only ba lowered after achieving "the highest statutory
and regulatory requlrmants for all new and existing point sources and all
cost-effectlvo and reasonable best management practices for nonpolnt source
control.” for placer miners, this would mean successfully Implementing the
“Best Professional Judgement™ (BPJ> level of treatment control currently
specified In the NPDES permits. Economics Is not a factor for consideration
unless levels of treatment more stringent than BPJ are considered.

<d) See (a) above.
ifl AAC 70,015. Short-Term Variance

@ This rhange does not present any conflicts as long as several
limitations are adhered to. Activities for which short-term variances may be
granted ere generally either the result of emergency situations or activities
of an extremely short duration. Such activities cover a time span of hours or
days, not months or seasons, with exceedances of water quality criteria
usually only lasting during the ac"tual project. In addition, these activities
generally cause only small exceedances of the criteria, and can cause no

lasting or recurring water quality problems.

(@M)/@)(2) Once again, Insertion of the word "economically"™ changes
the meaning of this provision. Economically, the most effective treatment may
be no treatment. However, a certain minimum level of water quality protection

Is required before economics becomes a consideration.
18 AAC 70.020. Protected Hater Use Classes and Criteria

Several of the criteria for protecting beneficial uses from the adverse
affects of turbidity and sediment are proposed. Federal regulations do
provide for criteria changes. However, proposed changes must be accompanied
by a technical Justification before EPA can approve the change. The
Justification must demonstrate that the cnanges In the criteria will still
provide for the full protection of designated uses.

The proposed turbidity criteria are based on changes relative to the
"natural conditions on a basin-wide average." This provision is unapprovable
as It does not guarantee tne protection of designated uses. For example, *n
activity In a relatively clear tributary of a basin could, If other waters In
the basin had naturally turold waters, legally produce high turbidity levels,
resulting In a significant Impact to local fish populations. This would
violate federal law, which mandates that all designated uses be protected In

all stream segments.

In certain cases, the proposed criteria could actually be more stringent
than the existing criteria. This could occur where turbidity In a basin was
generally lower than 50 NTU. t

The tbrbldlty criterion for protection of water supply for aquaculture Is
absent altogether in the proposed standards. Has this an oversight? If not,
the complete removal of a criterion could not be shown to protect a designated

use, and such a cnange In tne standards would be unapprovable.
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The proposed sediment criteria for drinking water supply and contact
recreation appear to far exceed the water quality levels necessary to protect
these uses. Therefore, It does not appear possible that EPA could approve

these criteria changes.
18 AAC 70.025. Site-Specific Criteria

@0 $1te-speclflr. criteria should be based on a Mslte" rather than
a "watershed basin,” as this allows greater flexibility. When appropriate, a
watershed basin could be considered as a site. In other Instances, however, a
site could be much smaller than a watershed basin. In this latter case, a
less stringent site-specific criterion may result 1n Impairment of designated

uses If applied over an entire basin.

In addition, this provision should be changed to also reflect the
condition when a criterion Is less stringent than necessary to protect the
corresponding use class. If a designated use Is not protected by the existing
criteria, federal law would require that the criteria be changed to protect

the use.

(b) Site-specific criteria are by definition reflective of natural
conditions In a watershed. For example, a watershed with naturally hlgn
concentrations of metals In the water may support a population of fish and
Invertebrates locally adapted to those high concentrations. Site-specific
criteria for the metals In question would be appropriate, and would be based
upon the tolerance of the resident organisms to the naturally high metals
concentrations. The determining factor In site-specific criteria development,
however Is not the natural conditions themselves, but the susceptibility of

the use to any potential impacts.

18 AAC 70.032. Mixing Zones

(€)) The proposed changes Imply that a mixing zone must be designated.
Under federal law, a state must not be obligated to designate a mixing zone In

all cases,

For the mixing zone provisions to remain consistent with federal
guidelines, the limitations in the existing standards as to where mixing zones
are prohibited must be kept. In particular, the prohibitions against mixing
zones must remain In -he standards when 1) toxic pollutants are alscnarged
which bloaccumulate, are carcinogens, or which concentrate In tre environment,
or 2) one or more zones could form a barrier to migratory species.

@O The existing reference to human health effects has been
deleted In the proposed revisions. This change Is Inappropriate, as
consideration of human health effects is a mandatory component of water

quallty standards.

It appears that provisions (a)(1) and (a)(2) could conflict, as (a)(1)
Implies that a mixing zone designation Is mandatory. These provisions -111
comply with federal requirements only If provision (a)(2) takes prtcecence
over provision (a)(1). (This could be accomplished by Inserting tne word

"only" after the word "granted” In (a)(1).]
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() The existing requirement that the characteristics of the effluent
be considered in determining the sizes of mixing zones must be kept. This Is
of particular concern when toxic pollutants will be present In a proposed
discharge (whl:h Is not generally a concern for placer mining discharges).

The restrictions on the maximum size limits of the mixing zones should
also remain In this section. The requirement In (b)(4) that mixing zones be
as small as practicable should result In mixing zones smaller than the maximum

limits whenever feasible.

The existing provision allowing the department the option of designating
effluent requirements In lieu of or In addition to a defined mixing zone
should be kept for clarification. However, the department will have this
option regardless of whether or not the provision 1is written Into tne mixing

zone policy.

b)(2) The existing language In the standards requires consideration
of tha effects of the discharge on present and anticipated uses, while the
proposed revisions require consideration of effects on the "natural quality of
the receiving water."” The existing language Is more appropriate, as the
ultimate concern of water quality standards Is the protection of designated
uses, not Just the natural quality of the water Itself. If a dlscnarge wl 11
affect the natural quality of the water with little or no affect on beneficial
uses, designation of a mixing zone must be an allowable option (as long as all
other aspects of the standards, Including antidegradation, are compliic with).

18 AAC 70.055. Procedure For Reclassification

The existing list of waters that may not be reclassified Is deleted In
the proposed revisions. It Is a matter of state discretion whether or not
this list Is present In the standards. However, the types of waters
appealing on the list are typically high quality waters for which
reclassification of uses would generally be difficult to Justify.

Please be aware that the state Is not under any federal obligation to
remove use designations. In certain casts, however, particularly when the
"flshable/swimmable goals of the Clean Water Act arB not designated, the state
may be under obligation to add uses not currently designated. Where
"flshable/swimmable™ uses are not attainable, use attainability analyses are
required. These must be updated every three years during the triennial review
of water quality standards, to verify that conditions have not changes to tne

point where the uses have become attainable.
18 AAC 70.057. Seasonal USe criteria

Seasonal use criteria are allowed under federal regulations when
appropriate.
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@) Thli procnied condition Is unapprovable under federal
averaging th# natural cAtlon ov#r the time a watershed (or itream segment)
ts used may allow dsgracffflon of designated uses. As inAmple, consider the
average condition of a stream whU.i Is turbid during the Tfrgh runoff period
(early summer) and clear during the low flow period (late summer-early fall),
The average condition (moderate turbidity) may allow an Impact to a sensitive
use (e.g., fFish spawning) which primarily occurs during, and Is dependent
upon, the low turbidity/suspended sediment conditions occurring during low
flow periods. However, seperate criteria could apply during the high flow and
lov flow periods, as long as conditions ware not created during one season (or
time Interval) which precluded attainment of | use during another season.
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3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 *For an Act entitled: "An Act relating to the application of water quality
7 criteria to placer mining."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS A6.03.080 1is amended by adding a new subsection to
0 read:

1 (b) In _applying water quality criteria to placer mining,
12 department shall® Jprescribe jin its permits or certifications a volume
13 of dilution for an effluent or substance within a mixing zone of the
14 receiving water unless the department determines that toxic pollutants
15 are being discharged that will accumulate or concentrate in the

I -F-Q)0c
16 environment* are carcinogens, would present a significant risk to
1 ) human health, or would form a barrier to migratory species. The water
<

18 1..y" quality criteria [and- antidegradation requirements of the regulations?
5-nM*_ df Alasfa.

19 of the ~Environmental Protection--Agency]" may be exceeded 1in p]Jacer

20 mining within the mixing zone of the receiving water. The mixing zone
2 of the receiving water in placer .mining shall be as small as practica-
| 'jf-\ ShaM-b-t- &<JL- <V AOW PQucb 5AUTCt rf\kPc j. £

22y ble* In determinimg the size of the mixing zone of the receiving
23 water in placer mining, the department shall consider
24 (l) the physical, biological, and chemical characteristics
% of the receiving water, 1including volume and flow rate;
26 .

(2) the effects of the discharge upon the uses of the
27 -

receiving water;

28 - . -

(3) the mixing characteristics of the receiving water; and
29

(A) the characteristics of the effluent, 1including volume

1- CSHB52A( )

t






U.S. ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 SIXTH AVENUE
SEATTLE. WASHINGTON 98101

Larry Dietrick, Director
Alaska Department of Environmental Conservation

P.0. Box O
Juneau, Alaska 99811-1800

Dear Mr. Dietrick:

We have reviewed House Bill No. 524, "An Act relating to the application

of water quality criteria,"” which mandates the prescription of a mixing zone
for all discharges subject to the Department of Environmental Conservation®s
permitting or certification. We have considered the proposed legislation in

light of our mixing zone guidance as contained in the Water Quality Standards
Handbook (U.S. EPA, 1983).

As you know, whether to establish a mixing zone policy is a matter of
state discretion. However, such a policy must be consistent with the Clean
Water Act and 1is subject to the approval of the Regional Administrator.
Whether this legislation poses any major conflict with the Act is unclear;
however, it does raise significant technical questions that must be resolved

before we can make a final determination.

1. Would a mixing zone be required in all permits regardless of
considerations not specified in HB 5247

Our guidance is clear in stating that a mixing zone "may be allowed."

The proposed bill, however, requires a mixing zone 1in all but a few
special circumstances (i.e., the discharge of toxic pollutants "that will
accumulate or concentrate in the environment, are carcinogens, would
present a significant risk to human health, or would form a barrier to

migratory species"). The Standards Handbook makes clear that "Careful
consideration must be given to the appropriateness of a mixingzone," and
lists several factors that are not provided for in HB 524. Further, the
guidance states that "The ecological and human health effects may be so
adverse that a mixing zone 1is not-appropriate.” Thus mixing zones in
certain key ecological areas (e.g., salmon spawning areas) would be
prohibited. In addition, our policy states that, in designating mixing

zones, other designated beneficial uses shall be protected, not just
"considered,"” as is required by the bill.

2. Is the intent of the bill to allow acute toxicity within a mixing zone?

Numeric quality criteria can be exceeded in a mixing zone only "as long
as acutely toxic conditions are prevented."

3. Does the legislation provide a blanket exemption for settleable solids
wibhin a mixing zone?



The guidance also states that "Any mixing zone shall be free of point or

nonpoint source related....materials in concentrations that settle to
form objectionable deposits,” and free of other deleterious agents.

4. How would the stipulation that "a mtxing zone shall be as small as
practicable” be applied? Will practicability be based on the

assimilative capacity of the receiving water or on the resources of the
discharger?

The application of a mixing zone cannot exempt a discharge from
compliance with the state®"s antidegradation policy as provided by

HB 524. The bottom line 1s that existing beneficial uses must be
protected. Mandatory mixing zones for all discharges clearly would have
the potential to reduce or eliminate existing beneficial uses on some
waterbodies. Providing that the mixing zone be as "small as practicable"”
does not ensure that it would or could be so small as to avoid harm to

existing uses.

5. Why does the bill provide for exceedances of the "water quality criteria
and antidegradation requirements of the regulations of the Environmental

Protection Agency?"

The relevant water quality standards are those of the state of Alaska.

We appreciate this opportunity to provide advance review of HB 524.
Should you have questions, pleaie call me, or your staff may call Fletcher
Shives at (206) 442-8293.

Sincerely,

Robert S. Burd
Director, Water Division



STEVE COWPER, GOVERNOR

ey
DEPT. OF ENVIRONMENTAL CONSERVATION

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
April 30, 19j8

POSITION PAPER
CSHB524

Title:

An act relating to the application of water quality criteria to
placer mining.

Effect of the Bill:

This bill requires that the Department establish a mixing zone
for each placer raining discharge, except in certain
circumstances.

Background:

Mixing zones are designated portions of waterbodies where wastes
are allowed to mix with, and be diluted by, natural waters. The
State®"s water quality standards (standards designed to protect
water quality for certain uses) do not apply within mixing zones.
Mixing zones for particular discharges are designated in state or
federal wastewater discharge permits.

Mixing zones are useful 1in managing certain types of wastewater
discharges. Consequently, the Department presently designates
mixing zones for many discharges, including those associated with
placer mining.

Department Position:

The mixing zone provision as set out in CSHB 524 presents several
problems which are outlined below. The Department opposes the
bill.

1. The level of specificity of CSHB 524 is best reserved for
administrative regulation.

Viewed in the context of the Department®s other enabling
statutes, CSHB 524 would be an anomaly because of its specificity
and special treatment of one class of dischargers. At present,
AS 46.03.080 authorizes the Department to establish water quality
standards. The Department has adopted water quality standard
regulations in 18 AAC 70. Section .032 of that regulation
provides for designating mixing zones. CSHB 524 would legislate
a new provision specifically for placer mining discharges. The



Department believes that changes to the mixing zone provision of
the v;ater quality standard regulation are most appropriately
accomplished through the administrative rulemaking process,
instead of the legislative process. In fact, the Department 1is
presently considering public comment on proposed amendments to
this part of the water quality standard regulation.

2. CSHB 524 would allow mixing zones that adversely impact or
eliminate other uses of Alaska®"s waters.

The proposed legislation prohibits mixing zones for placer mining
discharges that contain particularly harmful or dangerous
substances, and requires that mixing zones be as small as
practicable. It also states that the Department shall consider
the effects of the discharge on the uses of the receiving waters
in determining the size of mixing zones for placer mines.

A mixing zone provision should also protect water quality for
other uses where they exist. For example, a mixing zone should
not be allowed to render a stream used as a source of village
drinking v/ater unfit for that purpose. Similarly, mixing zones
should not be allowed to degrade water quality in areas used for
salmon spawning. CSHB 524 would mandate designation of mixing
zones wherever there is a placer mining discharge. The impacts
on other uses must only be considered, not prevented.

3. Passage of CSHB 524 may result in federal intervention into
the State"s watet quality standards.

The State"s water quality standards- including the mixing zone
provision- are subject to review and approval by the U.S.
Environmental Protection Agency (EPA). For the reasons
mentioned previously, there is a question as to whether the EPA
would approve a mixing zone provision as embodied in CSHB 524.
The Department asked the EPA for their opinion as to whether HB
524 as it was first introduced (prior to the committee
substitute) would comply with the intent of the Clean Water Act
and be approved. Their response 1is attached.

Suggested Revisions:

The Department believes that a mixing zone provision is best set
out in state regulation. However, to ensure that mixing zones
are designated for placer mining discharges, AS 46.03.080 could
be amended to add a new subsection to read:

) In applying water quality criteria to placer mining
discharges, the Department shall prescribe mixing zones
where appropriate.



Fiscal Effect:

Estimated annual costs for FY 89 through FY 91 are $314,400 per
year. See fiscal note analysis for details.

Commissioner



Alaska State legislature

STEVE FRANK
While in JuneAu

DISTRICT 20A
; ; P.O. Box V
Finance Committee Juneau, Alaska 99811
. (907) 465-3709
1125 Sunset Drive

Fairbanks, Alaska 99701

"ouse of ftepresentatibes

TO: House HESS Committee members
FROM: Rep. Steve Frai
RE: House Bill~524 - relating to the application of

water quality criteria

DATE: March 29, 1988

House Bill 524 would spell out the terms and conditions
for the use of mixing zones to achieve water quality
standards.

The Departments of Environmental Conservation (DEC),
Natural Resources (DNR) , and Fish & Game (ADF&G) have been
instructed by the Governor, 1in a memo dated March 30, 1987, to
find solutions to the current water quality problems facing
the placer mining industry. However, the DEC has proposed
changes to existing mixing zone regulations that would further
reduce, vrather than increase, the availability of a mixing
zone solution to the water quality problem.

The Department®s proposed regulations will place an undue
burden on placer miners by requiring them to make
determinations as to threats to human health, biological
spawning areas, existing and potential uses of water bodies,
and barriers to migration of aquatic life. Miners are not
qualified to make such technical determinations. It is more
appropriate for trained departmental officials to make these
determinations. The burden to establish whether these threats
exist should properly reside with the Department.

HB 524 would provide for mixing zones unless the
Department "...determines that toxic pollutants are being
discharged that will accumulate or concentrate in the
environment, are carcinogens, would present a significant risk
to human health, or would form a barrier to migratory
species.”



The stream water quality outside the mir"ng zone would
still have to meet State water quality s andards. In
determining the size of the mixing zone, the department would
be required to consider the characteristics of the receiving
water, and effects on the downstream uses.

In summary, Governor Cowper has stated that a resolution

to this problem must "...be clearly legal under the federal
Clean Water Act; and it must protect the rights of both placer
miners and other water users."” House Bill 524 accomplishes

both of these objectives.



PRESS RELEASE
2/9/08

The Alaska Miners Association (AMA) anO other members of Alaska's industry
talce issue with proposed regulatory changes to the water quality regulations by the
Department of Environmental Conservation (DEC). The proposed changes deal with
mixing zones and start-up variances. The current status is the result of several years
oi efiori by the AMA and others to establish reasonable and attainable water quality
regulations within the state. The CECproposed regulations provide virtually no
reliei. In an effort to provide meaningful input to the agency the am o has developed
language for the proposed regulations that is fully in compliance with the Clean
Water Act and the Environmental Protection Agency (EPA) regulations. Other parts
oi the regulations will be addressed in later meetings between the two groups

The DECproposed regulatory considerations, according to Randy Eerleigh oi the
law firm of Eerleigh  'Vvaidock, are of limited benefit. The proposed changes to the
mixing sotic regulations  are generally more to the detriment then benefit of the
placer industry....Generally speaking, the proposed addition of the start-up variance
language is an improvement over the present regulations only because the present
regulations permit short term variances only for non-point, sources of water
pollution."

The DCECwater quality regulations in existence have been challenged by the
AMA and others as being unattainable. The onerous criteria threatened to shut down
the placer mining industry in Alaska and severly encumber many of the other
industries. Ina DECinternal memo from John Reeves to Randy Beyliss dated 3/13/81
Mr Reeves noted that

"The figures speak for themselves. Ifaminimum of 34%of all Alaskan mines up
to a maximum of 96% of Alaskan mines are forced into closure because of
enforcement of stipulations included m this permit it hardly seems like ‘Best

Available Technology Economically Achievable' is reflected in this permit. It doesn't
appear that recycle technology is in fact economically achievable at all. | would like

io know what technology economically achievable could force closure of 96% of
Alaskan placer mines with a loss of 623 jobs and a 31 million dollar reduction loss.
Surely there is other technology EPA studied that may force closure of the remaining
1%. . Itcan be stated that there is no and will be no easy solutions to this problem of
mining and resultant, turbidity The least we can do is insure that if miners doincur
the cost burden to comply with water quality standards, there is a bottom line where
government regulators say good enough. Byraising the settleable solids limit to 13
ml/i and mandating a 23 MIUstandard the EPA has provided the miners with some
reliei. State water quality standards'cite no measureable increase for sediment and 3
NTU's as applicable to mining operations on ail Alaskan streams unless otherwise

reclassified."

- - — - M M — —




Protests to the regulations in the form of a petition dated December 26.1986 to
the CECinspired the new Commissioner of CEC. Mr. Dennis Kelso, in early 198? to
request dropping petition action in lieu of meeting towork out differences. The AMA
conditionally withdrew the petition and formed a multi-industry committee to meet
mwith CECpersonnel to work various aspects of the water quality regulations. Alist
was developed that promised to provide some relief to the industries. It included
changes to the language to include mixing zones, a start-up variance, restructuring
of uses stream reclassification and assumption of the HPDES permitting (which is
now EPA controlled). Timely meetings were held throughout the year. Efforts were
devoted to redoing the mixing zone and start-up variance provisions of the
regulations with intentions of addressing other issues as time and finances allowed.
Repeated comments that the results were not framed in a constructive and objective
manner produced no changes.

In @ memo from Governor Cowper to the Commissioners of DHR, DEC and DREG
dated 5/30/8? several important aspects of the water quality regulations were

discussed:
"\We need aclear set of rules, standards, and procedures that everyone can

understand Miners must be able to operate with the assurance that rules will not
keep changing”

"Continuation of the status quo is not acceptable."

Governor Cowper went on the discuss enforcement policy, technical assistance,
review of regulations and policies, permitting, and other issues. The tone was to
advocate cooperative and objective interchange.

The newly proposed language was published by the CECon October 27,1987 for
public comment. The proposed changes were negative and generally more
restrictive than the existing language.

The AMA has responded to the public hearings process of the proposed changes

by developing regulatory language addressing the "mixing zone" and "start-up
variance" issues. The language is entirely in compliance with the Clean water Act.
the EPAregulations end most of the producing industries. Downstream users will be

protected.

The water quality committee will continue to work with the CECon the other
issues. These issues include stream reclassification, water quality criteria,
restructuring of uses end NPDES program assumption.

Currently all streams in Alaska but 2 -are classified for all uses. The most
stringent use of all uses is for drinking water. Can you imagine drinking from the
Matanuska river - it is classified for drinking water use. The reclassification process
is set out in section 055 of the water quality standards and in 40 CRR 151.10 (g) - (j) It
IS a process by which non-existing and unattainable uses of a water body may be
excluded from protection under the water quality standards and the standards
modified accordingly. Streams or groups of streams are studied to establish which



uses are existing or non-existing, and which uses are attainable or unattainable.
Non-existing and unattainable uses are excluded from protection by amending the
classification.

The water quality criteria review will involve examination of the latest,
scientific information on the effects of turbidity and total suspended solids on various
water uses, and propose amendments to the water quality criteria where appropriate
At present, Alaska's standards include both numerical criteria for turbidity and
narrative criteria for sediment. These criteria have been evaluated in a report
prepared by L. A Peterson &Associates entitled Alaska Particulates Criteria Review
This report, along with scientific information published subsequent to the report,
might be evaluated to assess whether other measurements of particulates could te
used and the appropriate particulate levels associated with these alternate
measurements. The results of this evaluation could be used to develop proposed
amendments to the water quality standards.

In a letter from Dr. R. Johnson to "/ally Scarburgh (EPA) dated 6/7/83 'he issue
of turbidity is addressed in support of the impossibility of attaining; current criteria:

During my seven years in Alaska, | have become increasingly convinced
that attainment of low turbidity levels on effluents from even well-designed settling
ponds .associated with placer mining operations is very difficult because of the fine
particles associated with sluicing operations in Alaska. As 1testified at a March, 1981
Evidentiary hearing in Anchorage, even asettling pond the size of Lake Superior will
not remove some of the fine particles found in Alaskan soils.”

Alaska's water quality standards are structured to protect seven freshwater uses:
drinking, agriculture, aquaculture, industry, contact recreation, non-contact
recreation, .and aquatic life. It may be possible to propose modifications to the
structure of protected uses to better reflect the different types of uses of Alaskan
waters. For example, one type of drinking water use might be serving as a source for
public drinking water systems. One type of aquatic life use might be salmon
spawning and rearing. Ofcourse, there would be other types of drinking and aquatic
life uses, once the different types of uses were established, specific water quality

criteria, would teestablished for each type of use.
At present, permits for most wastewater discharges in the State of Alaska are

issued by the EPA under the federal National Pollutant Discharge Elimination System
(HPDES) program. The Clean Water Act contains provisions for state assumption of
the program whereby the permits are issued by participating states in accordance
with EPA regulations and guidance.
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HCHOBAMOUH
TOi Commltalonar Judith N, Brady DATE 1 Hatch )0, 1917
Oipirimant of Natural Raaoureea

Convslstlonar Don W. Colllnsworth
D<Juila«nl of Plan and Ciaa

Cowiinonar Oann kaleo PIIONEi  415-1500
Dvpariise ntal
Conserve
ﬂK}ﬂ Slava Coup SUBJECTi Piacar Mining
Covarnor

I hava esilgnad a iign priority to resolving tha conflicts
between piacar ainara and othar watar uaara. Tha ainara ballova
they ara faced with an lapoitlbla aituatlom thay aapraaa concarn
about unattainabla atandarda and unreasonable regulations. At
tha aaaa llaw, othar uaara of Alaska®s water--/lehermen, vtllsg#
raaidanta, racraatlonal uiatm--eaprsss concarn about tha lapacta
ol piacar aming on thalr uaaai thay /aar degradation ot watar
quality leading to a loaa ot drinking watar, <lah habitat, and
othar valuaa.

>swa naad a claar aat at rulaa, atandarda, and procaduraa chat
avaryona can undaratand. nlnara auat ba abla to oparata with tha
aaauranca that rulaa will not kaap changing.

AContinuation of tha atatua quo la not accaptabla,

«"Vs naad to raaolva thaaa conflicta In a poaltiva way, avoiding
tha advaraanal ralatlonahlpa tnat hava charactarlaad thla policy

araa,

A atabla raaolutlon will raqulra two things. It auat ba claarly
legal undar tha ladaral Claan Watar Acti and It suit protact the
rights ot both piacar ainara and othar watar uaara.

Oonly Il thaaa two raqulraaanta ara aat can wa avoid yaara ot
alow, aapanaiva, unpradlctabla litigation with tha Inavitabla
loaa ot atata laaourca management prerogatives to tha courta.

Wa can halp brlng about a atabla raaolutlon to tha problem. ly
uniuring raaaonabla, 1ltlqgation-proof rulaa and /air an/orcaaant,
wu can craata a raqulatory cllaata In which piacar ainara and

Canotttloncri -J- Herch 10, HI1?

other water usara will hava confidence. In addition, | want ay
ndainlstratlon to aat a positive, cooperative tonei working with
me ainers and other qroupa to find policy optlona and eudiating
buiwuen tha einera and other usara to avoid or resolve conflicts,

I direct you, as coauslsalonara of the atata“a three raaourca
equncles, to work togethar to coeplata tha following tasks,
buloru tha 19Cl ainlng lesson..

1. fn forciei"nt Policy

Tha state"s anforcaaant proqraa ahould aaphaalaa technical
aaalatanca to ainara who are aaklng good faith afforta to aaln-—
teln watar quality, aa wall aa protactlon of ccasaunlty drinking
water aourcaa, fish reaourcea, and racraatlonal uaaa. Pleaaa
lulu appropriate actlona to anaura that enforcement action Is not
taken .gainst any alner who oparataa proper ewttiing ponds for a
violallun ot water quality standards where tha violation results
hum upatrasa sources. In addition, no ainar ahould ba required
lIu claan up natural background conditions or an upalreaa

violation.
J. Technical Assistance

I aspect tha Oapartsunt of Natural Resources, aa wall aa tha
bepariaanla of Envlronaantal Conservation IDECI and fish and Caite
1I01"sU) to provide technical aaalatanca to oparatora In following
scats regulations. Nowhere la this aura Important than In
working with piacar nlnara.

Conalsaloner Brady hat raquaatad and received ay aupport for two
new posllluna In the Division of Mining to provide approprlata
technical assistance to piacar ainara In part to halp then alna
core efficiently and to satisfy watar quality raqulraaanta.
Although nalthar OEC nor bfiC hat staff added to their respective
budgets for thaaa functions, | sapsct you to work cooperatively
with the plecar ainara In order to prevent water quality prob-
leaa, whara possible, or to raaolva problaaa. Technical assist—
ance will aaphaelss Innovative operating lechnlquaa and Improved
atnlng aethoda. I ballava thla aaalatanca can alto halp davalop
a core positive relationship between all thraa agencies and tha

alnera,

1. Review of Regulations and Policies

Please conduct a thorough ravlsw of your agency"s regulations and
policies In order to determine whether thara ara duplicative
provisions or unnecessary requirements and to taka action aa
iteadwd to correct any datlcianciaa. I would appreciate your
providing mo a written report describing your findings and any
corrective actlona you propose. Becaoev this aubjaci la of
iiituieat to tha Alaaka Minerals Commission IANCI, pleaaa consult
uiin the Commission about tha reeulia of voor ravlaw.

Cornells loners

alaalonara March 10, l«e>

1, Stata Watar Quality ha.lulatlnna

Commlaaloner kalao and tha Alaaka NlInara Aaaoclatlon IAMA I hava
baqun a procaaa to davalop aqr.iaaant about what tha Claan Walur
Act raqulraa and to ldentity araaa ot fleiiblllty available to
tha atata In watar quality laqulationa, aapaclatly arcaa wliaiu
alia apacltlc lactora can ba conaldarad.

I fully aupport thla ntfort. Although thara ara no qua.antcea
that a aolutlon will ba found, tha pruceaa aay produce valuable
toolt that can ba uaed alngly or In combination. It la iwpuituni
chat vlawa of fiaherman, anvlronaiantal qroupa, villaga repreaunt-
ativaa and othar Intaraatad Alaakana, aa wall aa tha alnora, be
conaldarad. Conaultaciona with thaaa other qroupa ahould ba part
of tha overall effort. In addition, pleaaa keep tha Piacar
HInlng Advlaory Croup and the AHC apprlaad of your afforta.

5. Slate Paralttlnn

Tha crl-agancy pernlt application procaaa auat oparata efficient*
ly and a piacar alner ahould ba abla to deal with atata peraita
through a tingle application, Pleaaa review the peraittmgq
procaaa and taka any actlona you deea appropriate to lapiove the
efficiency of thla system.

t. BLH VI, Sierra Club Laulult

By copy of thla aaaorandua, | aa diracclng tha Dapartaant of Law
to file an aaicut cur law brief In thla lawauit. It la laportanc
that tha brief be crafted carefully to anaura that tha atata can
nedlata, If necaaaary, to enable raaponalbla placer alning to

continue. It la alao laportant that the brief avoid lieuea which
could prove datrlaantal to the aiaia"a uverall iniarauta on oihur
raaourca matters |Involving tha federal government. Pleaaa

provide aaaiaiance to tha OapartmanL of Law In preparing theae
natarlala.

Our baalc poaitlon ahould oppoae Judicial relief that would
penalise ainara for any arrure that the court concludaa ULH haa
aada, wa ahould oppose a blanket Injunction that precludes all
ainlng and ahould urga that if the court Illnda for the eppwl-
lanta, tha order ba fraaed In auch a way that tha atata can hulp
tha parties negotiate a aolutlon.

7. EJvra -c"f"f]wi“"{mi IBeat Available Technology

Tha Environmental Protection Agancy (EPAJ haa Juat published ita
proposed affluant guidelines for tha piacar atnlng Industry,
establishing tha pollution control technology considered by EPA
to ba economically achievable.

-4- Herch 10, 1S1)

Because thaaa quldalinet ara ao laportanc to tha Industry, |1
Intend to aaa that tha atata la prepared to participate fully In
tha technical debate on thalr aarlts. By copy of this auaoran*

dua, | sa asking tha Department at Corvsurca and Economic
Duvelopment to join with your departments In taking a hard look
at the guidelines to see If they arc based upon realistic assump—

tions and Alaakan data. Whan you have completed your enulysiu,

wo will prupara cosvsanta to EPA. While the state doua not have a
direct duclelon-itaking rola on tha effluent guidelines, | strong-—

ly balieve that a well-reaeonad, analytical position will have
tha graasaat auccaaa in advancing tha atata"a view.

My goal la for tha atata to participate aa constructively aa
pooalble In creating a stable regulatory cllaata for tha placer
aining Industry. A successful approach auat be fair to the
piacar ainara and acceptable to oihur watar users. In order to

reacu thla qoal, tha atata must apply its bast resources toward

helping to find a raaaonabla approach. This la especially

Important In technical debataa, such as discussion of the afflu—

ent guidelines. I aa confident that through our coablnud ellorta
we can achieve the kind of piograsa that this Important public

policy Issue daaarvaa.

cci Senator Don lennelt

Senator Battya fahrenkamp

Senator Jack Coghlll

Sanator Johna hlnkley

Senator Wi ie llunslay

Representa e Adalhald tlarraann

Representative Mika Miller

Attorney General Grace Berg Sensible
Department of Law

Commissioner Tony Smith
Department of Commerce and Economic
Development

Rod Swope, Special Aaalatant
Office of tha Governor

lob Grogan, Associate Director
Division of Covarnmantal Coordination




DATE: January 27, 1988
T0: THE ALASKA MINERS ASSOCIATION, INC.

SUBJECT: Proposed Changes to 18 AAC 70.016 Start Up Variances

And 18 AAC 70.032 Mixing Zones

Mixing Zones

18 AAC 70.032. MIXING ZONES.
®@ In applying the water quality criteria the department will

prescribe in its permits or certifications a volume of dilution for an
effluent or substance within a receiving water unless (1) toxic
pollutants are discharged which bioaccumulate, are carcinogens, or
which concentrate in the environment, or otherwise present significant
risk to human health, or (2) such a zone would form a barrier to
migratory species. The water quality criteria of 18 AAC 70.020 and
the antidegridation requirement of 18 AAC 70.010(c) may bo exceeded

within this mixing zone.

(b) In determining the size of mixing zones, the department will

consider the following:

(1) the physical, biological, and chemical characteristics of
the receiving water, including volume and flow rate;

(2) the effects of the discharge upon the uses of die receiving

water;

(©) the mixing characteristics o ie receiving water; and

14) the characteristics of the effluent, including volume and

flow rate.

(¢c) The mixing zone shall be as small as practicable.
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18 AAC 70.032. MIXING ZONES, (a) In
applying the water quality criteria of 18 AAC
70.020. the department will, in its discretion,
prescribe in its permits or certifications a volume
of dilution for an effluent or substance within a
receiving water. Water quality standards may be
exceeded within this mixing zone. However, the
standards must be met at every point outside
its boundaries. The department will not allow
mixing zones if (1) there is significant potential
for adverse environmental or health effects due
to discharge of a substance that bioaccumulates
in food chains; concentrates in sediments; or is
persistent, carcinogenic, mutagenic, or terato-
genic, or (2) other potential environmental or
health effects are so adverse that a mixing zone
is not appropriate. A mixing zone will be
granted only after the applicant has shown to
the department’s satisfaction that the wastes or

substances that may r.tceed the water quality
criteria limits will be treated using the method*

found by the department to be most effective:

(b) The department will, in its discretion,
establish effluent limitation requirements in its
wastewater disposal permits in lieu of or in
addition to a defined mixing zone.

(c) No individual mixing zone or combination

of mixing zones will be permitted to form a
barrier to the migratory routes of aquatic
species.

(d) In determining the size of mixing zones,
the department will consider the following;

(1) the physical, biological and chemical -

characteristics of the receiving water;

(2) the effects of the discharge on the present
and anticipated protected water uses and quality
of the receiving water;

(3) the mixing characteristics of the receiving
water; and

(4) the characteristics of the effluent,
including flow rate and composition.

(e) Unless it is demonstrated to the
satisfaction of the department, in accordance
with (0 of this section, that the size limitations
can be increased, mixing zones will be as small as
practicable and will comply with the following
size limitations:

18 AAC 70.032

(1) the cumulative linear width of the mixing
zone(s) intersected on any given cross section of
a river or stream will not exceed one third of the
total width of that cross section:;

(2) the total horizontal area allocated to all
mixing zones on a lake will not exceed 10
percent of the lake’s surface area;

(3) the cumulative linear length of the mixing
zone(s) intersected on any given cross leeiion of
an estuary, inlet, cove, channel, or other marine
water measured at mean lower low wjier may
not exceed 10 percent of the total length of that

cross section, nor may the total horizontal area
allocated to mixing zoom in these waters exceed
10 percent of the surfaceox* measured at mei>n

lower low water. V -

(0 A person conducting an operation for
« tfhich a mixing zone is sought or required by tho
y icpanment shall submit to the department all
AMormation necessary for assignment of a
mixing zone, including

(1) the type of operation being conducted;

(2) the characteristics of the effluent or
naterial, including flow rate and composition;

(3) the characteristics of the receiving water
it the location of the proposed discharge or
ictivity, including but not limited to, where
ippropriate, water quality, flow rate, current
lattems, depth and width, and seasonal changes;

(4) a description of the extent to which the
iperation may impact the physical, biological
.nd chemical characteristics of the receiving
vater; and

(5) a proposed design for outfall and diffuser
tructures. (In effect before 7/28/59; am
m724/70, Reg. 34; am 8/28/71, Reg. 39; am
0/22/72. Reg. 44; am 8/12/73, Reg. 47; am
1/12/79, Reg. 69; am 4/23/79, Reg. 70; am
'119/19, Reg. 71;am 3/30/84, Reg. 89)

Authority: AS 46.03.020(:0XA)
AS 46.03.070
AS 46.03.080
AS 46.03 100
AS 46.03.110



AMENDMENTS

Water Quality Standards (IS AAC 70)
and
Administrative Procadurai (IB AAC 1S)

(Octabar 27, 19B7)

rollowtng are propoaad amendments Co IS AAC 70.032, a propoaad
new aectlon 18 AAC 70.016, and propoaad anandnenti to IS AAC
16.070. Tha aeendpenti to IS AAC 70.032 and ISAAC 15.070 are
ahown using a convention where wordlng tobe added la
underlined. Wordlng to ba delated 1la capitalized and ahown In
brackets. Note that the propoaed new aectlon ISAAC 70.016 la
not depicted ualng thla convention and la slaply deacrlbed aa a

nrv aectlon In tha lead-in aantanca.

Mixing Zonea

18 AAC 70.032 la aaanded to read:

IB AAC 70.032. MIXING ZONES. (@) In applylng the water
quality criteria of 18 AAC 70.030. the departnent will. In Ita
discretion, prescribe In Its perelta or certifications a voluee
of dilution for an effluent or substance within a racalving
water. water quality standards aay be exceeded within thla
mixing zone. However, the standards oust be net at every point
outside 1its boundaries. Tha dapartaant will not allow alxlng

zones |If

(D) there la elgnilflcant potential for adverse
envlronaental or haalth effects due to dlscharga of a substance
that bloaccuaulatas In food chains: concentrates In sedlaentef
or is persistent, carclnogenlc, autagenlc, or teratogenlci or

() other potantlal envlronaental or health effects era
so adverse that a alxIng zone la not appropriate.

be gqrantad only after tha applicant haa ahown
satisfaction that tha wastes or substances
quality criteria Illalta will be
dapartaant to be Boat

A nlxlng zone vL.
to the departaent”e
that aay exceed the water
treated ualng ths aethods found by the

effective.
(b) The depsrtaent will, In Its discretion, establish
effluent Ilaltatlon raqulreasnta In Its wastewater disposal

peralta In lieu of or in addition to a defined alxlng zone.

(¢) Iln denartnent will prescrlbs S ttiX.IH3 IBM BUIY IX an

plicant for a_Dbtrnlt BXCtrClUcaUfln tilflvf
denlrtwenfs satisfaction tilAt 1M axilna—IBM, fIIBM BX |
rumination with other mixing Igntd,
111 Kill HEi Bfi.-3l.-nl A significant threat u i.umn

health:

causa a fcianilicqnt isLiiizus if fret

111 will ubi
ux u-unna arua-:

icyanam noiBQicil num. akbh aa nu»niin
USanUICJfIE SdYlirSi.- iffret
*fix U

calkuna B e LAY waterbody. including. uui

iiiuu IB- flfuxin .ml axciumufln or auuanc liin

14) mil Nnot fqtpad kjrribr tQ einrjtion pf squiti®

1hu

-l - anit Ix alacly CfIMlqurcrt Kim Clearly identified
il cancl)t'3 Khin IM fiilii limitatlonu ml I|II In lei

fiX tflll suction. (HO INOIVIOUA| MIXING ZONE OH COMtHTIATIUN_ OF

MIXING ZONES WILL bE PEHHITTE3 TO FOKN A DbAHNIEH TO THE

MICHATOHy HOUTES OF AQUATIC SPECICS.)

|[d] In detsrainlng the size of eixlng zones, ths deperteunt

will consider the followtnqg:

1D the physical, biological and chemical

characteristics of the receivlng water;

() the effects of the dlacharge on the n 1Stmg
IFHISENTI and laiiintlAl (ANTICIPATED PHOTECTEO) water uses and
quality of tne reCeiVlng water)

@ the alxlng characteristics of the receivlng water;

end
@ the characteristics of tha affluent,
rata and coapoaitlun.

() Thu situ of different eixIlnn zones witt v.irv drnen.lino
isnifular site. In AII case_s Uie

I-LI_S_ Ehara ristics, fix A.

it kil b mil sixing xansA a
uractlcable Unlssa It is demonstrated to the satlsfa
the departaent In accordance with 1X1 and MI ) of t is
section, mat the alia limitations can ba incraased, Bluing
zonss (WILL DC AS SHALL AS PHACT1CASLE AMO) will coeply with tne
following size liaicatlcnai

D m rIth, xam l1oB c¢rxxla k&xs li u praBiiBAl
IB restrict mulne portion fiX the waterway width. ms
CuaulatlVtt width fIX an one ax anfl ailing zones will OBI eiCeed
fins_third ax_HIS lora waterwa x Lilt CUMULATIVE T1HEAK
WIDTH or THE MIXING ZONE(S| TEPIICT on ANY GIVEN CHOPS
SLCT10H OF A KXVER ON STKIA WILL HUT XCLCO One THINO OF THE
TOTAL WIDTH OF THAT CKO0SS SECTION);

area allocate! to all eixlng

(2] tha total horizontal
of the lake"s

zonea on a lake will not axcaed tan percent
surface area;

(U the cueulatlve linear lanqth of tha alxlng zons(x)
Incarssctsd on any gqivsn cross aaction ot an estuary, inlet,
cova, channel, or ocher aarina water measured at aean lowar Ilow
wacer aay noc axcead tan parcanc of tha total length of that
cross section, nor say tna total horizontal araa allocated to
alxlng zonae izi these waters exceed ten percent of the surface
area aeaaurad at aean lower low watar.

(f) A paraon conducting an oparatlon for which a alxlnq zona
la sought or required by tha dapartaant shall eubaic to tha
dapartaant all Inforaatlon necessary to designate a nixing zone,

Including
(1) tha type of oparatlon being conducted;
(2) the characteristics of tha affluent or aeterial.
Including flow rata and coapoaltion;

3) the characteristics of tha racalvling water at the
of tha proposed discharge nr activity, includlng but
appropriate, water quality, flow rate,
and seasonal changes;

location
noclUaicad to, where
currant paccarna, depth and width,

of tha axtanc to which tha oparacion

(@) a description
otologics! and chaaical characteristics

nay lapact tha physical,
of tha racalvlng water; and

®G) a proposed design for outfall and dlfusar

structures.

Including flow
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IT! ALASKA MINERS ASSOCIATION, INC

501 W Northern Lights Blvd.. Suite 203. Anchorage. AK 99503 (907) 276-0347

February 4, 1988

The Honorable Steve Cowper
Governor

State of Alaska

P.0. Box A

Juneau, AK 99811-0101

Dear Governor Cowper:

Attached per our discussion and previous letters is a copy of our
response to the proposed mixing zone and start-up variance
regulations by the Department of Environmental Conservation. Our

position is that the DEC proposed regulations are, at best, a
very minor step in a positive direction and we therefore reject

Lhe proposal; we are proposing an alternative wording to the
regulations. This proposal is fully in compliance with the Clean
Water Act and the EPA regulations, meets with miner acceptance
and partially satisfies the intent of vyour memo to the
Commissioners of 3/30/87. We appreciate the opportunity to Kkeep

you appraised of the process and your support of our proposal.

The DEC proposed mixing zone and start-up variance regulations
are unacceptable to us because they are negative 1in tone and

controls on the industry than are currently in place.

impose more
more to

The DEC"s mixing zone proposed regulations are generally
the detriment than benefit of the placer industry. The proposed
start-up variance language 1is an improvement over the present
regulations in that the present regulations permit short term
variance only for non-point sources of water discharge. No
economic consideration for implementation has been 1included in
either 1issue; they refer only to "most effective™ considerations.
The language 1is subjective and leaves a lot of discretion to any
regulator®s or enforcer®s interpretation.

Your memo of 3/30/87 states that "We need a clear set of rules,
standards, and procedures that e/eryone can understand. Miners
must be able to operate with the assurance that rules will not

keep changing."”

"Continuation of the status quo 1is not acceptable."”



