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IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 459 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

F I F T EENTH  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act relati ng to liability for releases of h a z a r d­

ous substances."

BE IT ENACTED BY THE L E GISLAT URE OF THE STATE OF ALASKA.:

* Section 1. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT L I A B I L I T Y  FOR THE RELEASE OF HAZARDOUS 

SUBSTANCES. (a) The following persons are strictly liable, jointly 

and severally, for damages to persons or property, public or private, 

including damage to the n a t u r a l  resources of the state and the costs 

of response, containment, removal, or remedial action incurred by the 

state or a municipality, r e s u lting  from a release of a hazardous 

substance or, w i t h  respect to response costs, the substantial threat 

of a release of a hazardous substance:

(1) the owner and the p erson having control over the h a z a r­

dous substance at the time of the release or threatened release;

(2) the owner and the operator of the facility or vessel , 

from w h i c h  the release o ccur r e d  or was threatened to occur; in the
I

case of an a b a n doned facility or vessel, the owner, the operator, and |
l

any other p e rson who controlled activities at the facility or on the 

vessel immediately before the abandonment;

(3) a person who owned or operated the facility or vessel 

from w h i c h  the release o c c urred or was threatened to occur at the time 

the hazardous substance was recei ved by the facility or vessel;

(4) a p erson who owned the hazardous substance and who 

a r r a nged for disposal or treatment of the substance by another party !
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or entity, or a r r a n g e d  w i t h  a t r a n s p o r t e r  to t r a n s p o r t  the s u b s t a n c e  

for d i s p o s a l  or t r e a t m e n t  b y  a n o t h e r  p a r t y  or entity, at a f a c i l i t y  or 

i n c i n e r a t i o n  v e s s e l  that c o n t a i n e d  the s u b s t a n c e  a n d  that w a s  o w n e d  or 

o p e r a t e d  b y  the p a r t y  or entity; and

(5) a p e r s o n  w h o  t r a n s p o r t e d  or a c c e p t e d  the h a z a r d o u s  

s u b s t a n c e  for t r a n s p o r t  to the f a c i l i t y ,  vessel, or site f r o m  w h i c h  

the r e l e a s e  o c c u r r e d  or w a s  t h r e a t e n e d  to occur, if the p e r s o n  s e l e c t­

ed the f a c i l i t y ,  v e s s e l ,  or site.

(b) In an a c t i o n  to r e c o v e r  d a mages, a p e r s o n  o t h e r w i s e  l i a b l e  

is r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y  if the p e r s o n  pr o v e s  b y  c l e a r  and 

c o n v i n c i n g  e v i d e n c e

(1) that the r e l e a s e  or t h r e a t e n e d  r e l e a s e  of the h a z a r d o u s  

s u b s t a n c e  to w h i c h  the d a m a g e s  r e l a t e  o c c u r r e d  s o l e l y  as a r e s u l t  of

(A) an act of war;

(B) an i n t e n t i o n a l  or n e g l i g e n t  act of a t h i r d  party, 

o t h e r  t h a n  a p a r t y  or its e m p l o y e e s  in p r i v i t y  of c o n t r a c t  with, 

or e m p l o y e d  by, the p e r son, a n d  that the p e r s o n

(i) e x e r c i s e d  due ca r e  w i t h  r e s p e c t  to the h a z -  | 

a r d o u s  s u b s t a n c e ;  and

i
(ii) to o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  the act 

o f  the t h i r d  p a r t y  a n d  a g a i n s t  the c o n s e q u e n c e s  o f  t h e  act;
I

or

(C) an act of God; and

(2) in r e l a t i o n  to (1)(B) or (C) of this s u b s e c t i o n ,  that 

the p e r s o n ,  w i t h i n  a r e a s o n a b l e  p e r i o d  of  time a f t e r  the act o c c u r r e d ,

(A) d i s c o v e r e d  the r e l e a s e  or t h r e a t e n e d  r e l e a s e  of 

the h a z a r d o u s  s u b s t a n c e ;  and

(B) b e g a n  o p e r a t i o n s  «-o c o n t a i n  a n d  c l e a n  up the

h a z a r d o u s  s u b s tance.
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(c) For purposes of (b)(1)(B) of this section, a third p a r t y  or 

an emp'oyee of a third party is in privity of contract w i t h  the p e r s o n  

who is otherwise liable if the third party or employee and the p e rs on 

are parties to a land contract, deed, or other instrument transferring 

title or possession, unless the real property on which the f acility in 

question is located was acquired by the person after the disposal or 

placem ent of the hazardous substance on, in, or at the facility, and 

the p e r s o n  by a prepo nderance of the evidence establishes that the 

p e rso n has satisfied the requirements of (b)(1)(B) of this section and 

establishes one or more of the following circumstances:

(1) at the time the person acquired the facility the person 

did not know and had no reason to 'mow that a hazardous substance that 

is the subject of the release or threateneo release was disposed of 

on, in, or at the facility;

(2) the person is a government entity that acquired the

facility by escheat, or through another involuntary transfer or a c q u i­

sition, or through the exercise of eminent domain authority by p u r­

chase or condemnation;

(3) the person acquired the facility by inheritance or

b e q u e s t .

(d) To establish that a person had no reason to k n o w  that the 

hazardous substance was disposed of, on, in, or at the facility, as 

provide d in (c)(1) of this section, the person must have undertaken,

at the time of acquisition, all appropriate inquiries into the p r e v i­

ous ownership and uses of the property consistent with good commercial 

or custom ary practice in an effort to minimize liability. For p u r­

poses of this subsection the court shall take into account any s p e­

cialized knowledge or experience the person has; the rela tionship of 

the purchase price to the value of the property if uncontaminated;
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commonly known or reasonably ascertainab le information about the 

property; the obviousness of the p r e sence or likely presence of c o n­

tamination at the property; and the ability to detect c onta m i n a t i o n  by 

appropriate inspection.

(e) This section does not diminish the liability of a p er son who 

previo u s l y  owned or operated a facility and who w o u l d  otherwis e be 

liable; however, if the person obtained actual knowledge of the r e­

lease or threatened release of a hazardous substance at the facili ty 

and subsequently transferred ownership tv. aiicther w i thout  d isclosing 

that knowledge, the person is liable under (a)(2) of this section, and 

a defense under (b)(1)(B) of this section is not a v a i l a b l e  to the 

perscn.

(f) This section does not affect the liability of a p erson who, 

by an act or omission, caused or contributed to the release or t h r e a t­

ened release of a hazardous substance that is the subject of the 

action r e l at ing to the facility.

(g) A n  indemnification, hold harmless, or similar agreement or 

conveyance is not effective to transfer liability under this section 

from the owner or operator of a vessel or facility or from a p e r s o n  

who m a y  be liable for a release or substantial threat of a release; 

under this section. This subsection does not bar an agreement  to 

insure, h o l d  harmless, or indemnify a party to the agreement for 

liability under this section. This subsection does not bar a cause of 

action that an owner or operator or other person subject to liability

under this section, or a guarantor, has or w ould have, by reason  of

subrogation or otherwise against a person.

* Sec. .2. AS 46.03.826 is amended by adding a n e w  paragraph to read:

(8) "facility" includes a

(A) building; structure; installation; equipment; pipe 
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or p i p e l i n e ,  i n c l u d i n g  a oi p e  into a s e w e r  or p u b l i c l y  o w n e d  

t r e a t m e n t  w o r k s ;  w e l l ;  pit; pond; lagoon; i m p o u n d m e n t ;  ditch; 

l a n d f i l l ;  s t o r a g e  c o n tainer; m o t o r  v e h i c l e ;  r o l l i n g  stock; or 

a i r c r a f t ;  or

(B) si t e  or ar e a  at w h i c h  a h a z a r d o u s  s u b s t a n c e  has 

b e e n  d e p o s i t e d ,  stored, d i s p o s e d  of, p l a c e d ,  or o t h e r w i s e  l o c a t­

ed.
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S U B S T I T U T E  L A N G U A G E  AT "A"I

m i

(4) a p e r s o n  w h o  b y  c o n t r a c t ,  a g r e e m e n t ,  o r  o t h e r w i s e  
a r r a n g e d  f o r  d i s p o s a l  o r  t r e a t m e n t ,  o r  a r r a n g e d  w i t h  a ' 
t r a n s p o r t e r  f o r  t r a n s p o r t  fo r d i s p o s a l  o r  t r e a t m e n t ,  of  h a z a r d o u s  
s u b s t a n c e s  o w n e d  or p o s s e s s e d  b y  s u c h  p e r s o n ,  b y  a n y  o t h e r  p a r t y  

o r e n t i t y ,  at  any f a c i l i t y  or  i n c i n e r a t i o n  v e s s e l  o w n e d  or 
o p e r a t e d  by a n o t h e r  p a r t y  or e n t i t y  a n d  c o n t a i n i n g  s u c h  h a z a r d o u s  

s u b s t a n c e s ;  a n d

N E W  L A N G U A G E  AT *B"»

( l A h e  t e r m  ^ p r i v i t y  
s e c t i o n  i n c l u d e s ,  b u t  is n o t  l i m

Kpland contracts, deeds or other instruments transfer­
ring title or possession, unless the real property on which 
the facility concerned is located was acquired by the 
defendant after the disposal or placement o f the hazard­
ous substance on, in. or at the facility, and one or more 
o f the circumstances described in clause (i), (ii), or (iii)
is also established by the defendant by a prepondirance 
of the evidence:

(i) At the time the defendant acquired the facility the 
defendant did not know and had no reason to know that 
any hazardous substance which is the subject of the 
release or threatened release was disposed of on, in, or at 
the facility.

(ii) The defendant is a government entity which ac­
quired the facility by escheat, or through any other 
involuntary transfer or acquisition, or through the exer- 
cise o f eminent domain authority by purchase or i 
condemnation.

(iii) The defendant acquired the facility by inheri­
tance or bequest
In addition to es ablishing the foregoing, the defendant 
must establish th u he has satisfied the requirements of 

.^section and (U).
Cj? )

o f c o n t r a c t *  in ( b ) ( 1 ) ( B )  of t h i s  
l t e d  to ,  b e i n g  a p a r t y  to

To establish that the defendant bad no reason to 
know, as provided in clause (i) o f subparagraph (A ) o f 
this paragraph, the defendant must have undertaken, at 
the time o f acquisition, all appropriate inquiry into the 
previous ownership and uses o f the property consistent 
with good commercial or customary practice in an effort 
to minimize liability. For purposes o f the preceding 
sentence the court shall take into account any special­
ized knowledge or experience on the part o f the defend­
ant, the relationship o f the purchase price to the value of 
the property if uncontaminated, commonly known or 
reasonably ascertainable information about the property, 
the obviousness o f the presence or likely presence of 
contamination at the property, and the ability to detect 
suchcontamination by appropriate inspection.

( ( $  Nothing in this paragraph or in section 107(b)(3) 
shall diminish the liability o f any previous owner or 
operator o f such facility who would otherwise be liable 
under this Act. Notwithstanding this paragraph, if the 
defendant obtained actual knowledge o f the release or 
threatened release o f a hazardous substance at such 
facility when the defendant owned the real property and 
then subsequently transferred ownership o f the property 
to another person without disclosing such knowledge, 
such defendant shall be treated as liable under section 
107(a )(1 ) and no defense under section 107(b)(3) shall 
be available to such defendant.
L{\p) Nothing in this paragraph shall affect the liability 
unaer this Act of a defendant who, by any act or 
omission, caused or contributed to the release or threat­
ened release o f a hazardous substance which is the 
subject o f the action relating to the facility.
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(4) a p a r s o n  w h o  by c o n t r a c t ,  a g r e e m e n t ,  o r  o t h e r w i s e  
a r r a n g e d  f o r  d i s p o s a l  or  t r e a t m e n t ,  or  a r r a n g e d  w i t h  -a ' 
t r a n s p o r t e r  f o r  t r a n s p o r t  for  d i s p o s a l  o r  t r e a t m e n t ,  of  h a z a r d o u s  

s u b s t a n c e s  o w n e d  or p o s s e s s e d  b y  s u c h  p e r s o n ,  by a n y  o t h e r  p a r t y  
or e n t i t y ,  a t  a n y  f a c i l i t y  o r  i n c i n e r a t i o n  v e s s e l  o w n e d  or 

o p e r a t e d  by a n o t h e r  p a r t y  or  e n t i t y  a n d  c o n t a i n i n g  s u c h  h a z a r d o u s  

s u b s t a n c e s ;  a n d

N E W  L A N G U A G E  AT " B " i

$ T h e  t e r m  p r i v i t y  
s e c t i o n  i n c l u d e s ,  b u t  is n o t  li m

t* r land contracts, deeds or other instruments transfer* 
ring title or possession, unless the real property on which 
the facility concerned is located was acquired by the 
defendant after the disposal or placement o f the hazard­
ous substance on, in, or at the facility, and one or more 
o f the circumstances described in clause (i), (ii), or (iii)
is also established by the defendant by a preponderance 
of the evidence:

(i) At the time the defendant acquired the facility the 
defendant did not know and had no reason to know that 
any hazardous substance which is the subject o f the 
release or threatened release was disposed of on, in, or at 
the facility.

(ii) The defendant is a government entity which ac­
quired the facility by escheat, or through any other 
involuntary transfer or acquisition, or through the exer- 
cise o f eminent domain authority by purchase or 1 
condemnation.

(iii) The defendant acquired the facility by inheri­
tance or bequest.
In addition to establishing the foregoing, the defendant 
must establish that he h2s satisfied the requirements o f 

.^section F0?(b)(^)Qr) and (U).
0 7 )

o f  c o n t r a c t *  in ( b ) ( 1 ) ( B )  of  t h l a  

l t e d  t o ,  b e i n g  a p a r t y  t o

$ ) T o  establish that the defendant had no reason to 
know, as provided in clause (i) o f subparagraph (A ) o f 
this paragraph, the defendant must have undertaken, at 
the time o f acquisition, all appropriate inquiry into the 
previous ownership and uses o f the property consistent 
with good commercial or customary practice in an effort 
to minimize liability. For purposes o f the preceding 
sentence the court shall take into account any special­
ized knowledge or experience on the part o f the defend­
ant, the relationship o f the purchase price to the value of 
the property if uncontaminated, commonly known or 
reasonably ascertainable information about the property, 
the obviousness o f the presence or likely presence of 
contamination at the property, and the ability to detect 
suchfontamination by appropriate inspection.

(CT Nothing in this paragraph or in section 107(b)(3) 
shall diminish the liability o f any previous owner or 
operator o f such facility who would otherwise be liable 
under this Act. Notwithstanding this paragraph, if the 
defendant obtained actual knowledge o f the release or 
threatened release o f a hazardous substance at such 
facility when the defendant owned the real property and 
then subsequently transferred ownership o f the property 
to another person without disclosing such knowledge, 
such defendant shall be treated as liable under section 
107(a )(1 ) and no defense under section 107(b)(3) shall 
be available to such defendant.
V (0 )  Nothing in this paragraph shall affect the liability 
unaer this Act o f a defendant who, by any act or 
omission, caused or contributed to the release or threat­
ened release o f a hazardous substance which is the 
subject o f the action relating to the facility.

\
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IN T H E  S U P E R I O R  C O U R T  FOR T H E  S T A T E  O F  A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T

STATE O F  ALASKA,
D E P A R T M E N T  OF E N V I R O N M E N T A L  
CON SE RV AT IO N,

P l a i n t i f f ,

v s .

TE S O R O  A L A S K A  P E T R O L E U M  
COMPANY, P E T R O  PRO DU CTS , INC., 
and R O B E R T  E. SANDEN, 
ind iv id ua ll y,  and d /b /a  
SAN DE N F U E L  COMPANY,

D e f e n d a n t s .

Case No. 3 A N - 8 6 - 14457 Civil

T E S O R O ' S  M E M O R A N D U M  IN S U P P O R T  OF 
M O T I O N  FOR SU MM ARY  J U D G M E N T

I N T RO DU CT IO N

Th e S t a t e  seeks to im pos e l i a b i l i t y  on T e s o r o  for the 

acts or o m i s s i o n s  of a p a r t y  who is not T e s o r o ' s  agent, employee, 

or p a r t n e r  and w i t h  w h o m  T e s o r o  has no c o n t r a c t s  and  v i r t u a l l y  no 

dealings. A l a s k a n  law do e s not  p e r m i t  th i s result. W h e t h e r  cast 

as b r a a c h  of statute, nuisance, n e g l i g e n c e  or  st r i ct  li ability, 

the Stat e's  c l a i m s  fail b e c a u s e  Te so ro  has no c o n n e c t i o n  w i t h  the 

a l le ge d g a s o l i n e  spill at Sanden 's  Pe ter s C r e e k  station.

C o u n t s  I-VI, IX, XI and XII of the  C o m p l a i n t  al leg e 

Tes o ro  v i o l a t e d  of the S ta te  E n v i r o n m e n t a l  C o n s e r v a t i o n  A c t  and 

Oil P o l l u t i o n  C o n t r o l  Act. T h e se  statutes r e q u i r e  t h a t  a p a r t y  

m u s t  own  or  c o n t r o l  •he g a s o l i n e  i m m e d i a t e l y  b e f o r e  its e n t r y  

into the g r o u n d w a t e r  for l i a b i l i t y  to attach. It is u n d i s p u t e d  

-- in d e e d  the S t a t e  a c k n o w l e d g e s  in the C o m p l a i n t  (First A m e n d e d



Compl. H 26) -- t h a t  T e s o r o  di d not  own or c o n t r o l  the g a s ol in e

at S a n d e n’s s t a t i o n  i m m e d i a t e l y  bef or e its a l l e g e d  e n t r y  into th

groundwater. In addition:

• T e s o r o  ha s  n e v e r  sol d any gasoline to S a n d e n  
or t h e  P e t e r s  C r e e k  station;

• T e s o r o  h a s  no o w n e r s h i p  in te re st  in t h e
S a n d e n  station, the g a s o l i n e  at that s t a t i o n  
or a n y  of the u n d e r g r o u n d  storage t a n k s  and 
lines in q u e s t i r

• T e s o r o  h a s  nc c o n t r a c t s  or ag re em en ts  to sell 
g a s o l i n e  or o t h e r  p r o d u c t s  to Sanden or  the 
P e t e r s  C r e e k  station.

Thus, Tes or o c a n n o t  be lia ble  u n d e r  any of the s t a t u t o r y  co u n t s  

a l l e g e d  in the S t a t e ' s  C o mp la in t.  (See S e c t i o n  II i n f r a . )

C o u n t s  VII, VIII, X, and XIII of the C o m p l a i n t  al l eg e 

v a r i o u s  cla im s o f c o m m o n  law nui sance, trespass, s t r i c t  l i a b i l i t  

and negli gen ce.  E a c h  of t h es e c o m m o n  law c o u n t s  is p r e m i s e d  on 

the n o t i o n  t h a t  T e s o r o  w a s  an ag ent  or joint v e n t u r e r  w i t h  

S an den 's  Pe t e r s  C r e e k  S t a t i o n  an d t h er e fo re  c a n b e  li ab l e  for it 

acts and o m i ss io ns . Yet, S a n d e n  and Te s or o are s e pa r a t e ,  i n d e­

p e n d e n t  b u s i n e s s e s  w i t h  no c o n t r a c t u a l  r e l a t i o n s h i p  and  v i r t u a l !  

no contacts. N o r  h a s  Tesoro, t h r o u g h  any acts o r  o m i ss io ns , 

c r e a t e d  an a p p a r e n t  a g e n c y  r e l a t i o n s h i p  or j oi nt  e n t e r p r i s e  un de  

A l a s k a  law. Indeed, b o t h  S a n d e n  and his i n d e p e n d e n t  d i s t r i b u t o r  

P e t r o  Products, a g r e e  t h a t  T e s o r o  has:

• No p a r t i c i p a t i o n  or c o n t r o l  over the o p e r a ­
tion o f  Sa nd e n ' s  b u s i n e s s  or the P e t e r s  C r e e k  
station;

• No p a r t n e r s h i p ,  agency, or joint v e n t u r e  w i t h  
S a n d e n  o r  the P e t e r s  C r e e k  station;
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' No r i g h t  to share in the p r o f i t s  or inc ome  
from S a n d e n ' s  b u s i n e s s  or the P et e r s  C r e e k  
station;

• Ne ver m a d e  or r e c e i v e d  any p a y m e n t s  from 
Sa nden o r  the Pe te r s  C r e e k  station.

In fact, T e s o r o’s o n l y  c o n t r a c t  in thi s case, a 1985 d i s t r i b u t o r  

a g r e e m e n t  wi th  Petro, Sanden's d i s tr ib u to r,  e x p r e s s l y  d i s c l a i m s  

any  agency, p a r t n e r s h i p ,  jo int  ventur e,  or ot her f o r m  of joint 

enterp ris e. Thus, T e s o r o  c a n n o t  be s u bj e ct  to c o m m o n  law l i a b i l­

ity u n d e r  any t h e o r y  of ag en cy  or j o i n t  enterprise. (See S e ct io n 

III i n f r a . )

Finally, e a c h  of the S t a t e’s c o m m o n  law c o u n t s  is also 

d e f i c i e n t  as a m a t t e r  of law. Sp ec if ic al ly , the s t r i c t  l i a b i l i t y  

c l a i m  fails b e c a u s e  the sto rag e of g a s o l i n e  is not an ul tra - 

h a z a r d o u s  a c t i vi ty  and, even if it were, Te s o r o  ha s no  o w n e r s h i p  

or co n t r o l  over t h e  g a s o l i n e  or the t an ks  and lines w h i c h  stored 

it. Likewise, the S t a t e’s c o m m o n  law cl ai m s  for tre sp ass , 

nui sance, and n e g l i g e n c e  fail b e c a u s e  T e s o r o  did  n o t  own  or 

p o s s e s s  the g a s o l i n e  an d  has  p e r f o r m e d  no i n t e n t i o n a l  or n e g l i­

gent act wi th  r e s p e c t  to it. Q ui te  simply, Te s or o h a s  do n e no 

m o r e  t h a n  sell g a s o l i n e  to an i n d e p e n d e n t  d is tr i b u t e r .  If a 

w r o n g f u l  act o c c u r r e d  at all, it t o o k  p l a c e  two s t a g e s  later in 

the c h a i n  of d i s t r i b u t i o n  at w h i c h  t i m e  T e s o r o  n e i t h e r  o w n e d  the 

gasoline, nor h a d  a n y  c o n t r a c t s  w i t h  the i n d e p e n d e n t  d e a l e r  th at  

p o s s e s s e d  it. Thus, T e s o r o  c a n n o t  be liable u n d er  a n y  of the 

State's co m mo n law cla ims . (See S e c t i o n  IV i n f r a . )
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The language of the s t a t u t e s  inv ol ved , as we l l as 

A l a s k a n  c o m m o n  law, p r e c l u d e  an a c t i o n  a g a i n s t  T e s o r o  for an 

al l e g e d  leak at a s t a t i o n  that it d o e s  no t o w n  or o p e r a t e  and 

over w h i c h  it e x e r c i s e s  no contro l. T h i s  r e s u l t  -- b a r r i n g  

cl a i m s  a g a i n s t  a r e f i n e r  w h e n  it h a s  no c o n n e c t i o n  w i t h  the 

i n j u r y  i n v o l v e d  -- is p r e c i s e l y  w h a t  the A l a s k a n  c o u r t s  and 

l e g i s l a t u r e  intended. It is n o t  a h a r s h  result. The S t at e loses 

nothing. Sanden, wh o o w n e d  the s t a t i o n  an d tanks in qu est ion , 

and Petro, who  d e l i v e r e d  the p r o d u c t  and o w n e d  it i m m e d i a t e l y  

b e f o r e  Sanden, are still p a r t i e s  in this case. If the State can 

p r o v e  its cl a i m s  a g a i n s t  t h o s e  p a r t i e s ,  it wi l l be m a d e  whole.

U N D I S P U T E D  F A CT S 

On  D e c e m b e r  4, 1986, th e S t a t e  f i l e d  an a m e n d e d  c o m­

pl a i n t  a g a i n s t  t h r e e  d e f e n d a n t s ,  R o b e r t  S a n d e n’, a / b / a  S a n d e n  Fuel 

Co., F e t r o  and Tesoro, a l l e g i n g  t h a t  g a s o l i n e  from  u n d e r­

gr o u n d  sto rag e ta nks  or u n d e r g r o u n d  l in es  lo c a t e d  at S a n d e n’s 

se r vic e st a t i o n  h a d  l e a k e d  into the soil, c o n t a m i n a t i n g  the 

P e t e r s  C r e e k  aquifer. ( C o m p l a i n t  at 23, 24). The  f o l l o w i n g  

t e s t i m o n y  of R o b e r t  Sanden, the o w n e r  of S a n d e n  Fuel Co mpa ny ; 

G e o r g e  P et rov ic n, the o w n e r  of P e t r o  P r o d u c t s ;  and W a d e  Rodgers, 

T e s o r o’s M a r k e t i n g  M a n a g e r  in A l as ka , c a t a l o g u e s  the u n d i s p u t e d  

facts in s u p p o r t  of T e s o r o 's mo ti on .

1. Th e P e t e r s  C r e e k  s t a t i o n  a l l e g e d  to be the source 

of the leal, is o w n e d  e n t i r e l y  b y  Sand en.  T e s o r o  h as  no o w n e r s h i p
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i n t e r e s t  in the station, the u n d e r g r o u n d  tanks and lines, or 

o t h e r  equipment.

- San de n Dep. at 113, 117;

- P e t r o v i c h  Dep. at 11-12;

- R o d g e r s  Dep. at 8 .

2. T e s o r o  h a d  no role in the design, co ns t r u c t i o n ,  or 

f i n a n c i n g  of Sanden 's  station, or any of its stora ge tanks, 

lines, or o t h e r  equip me nt.  T e s o r o  do e s net h a v e  the d u t y  to 

inspect, r e p a i r  or m o d i f y  the st or a ge  tanks, lines or o t h e r  

e q u i p m e n t  at S a n d e n’s P e t e r s  C r e e k  station.

- Sa n d e n  Dep. at 116-117;

- R od ge r s Dep. at 9.

3. T es o r o  h a s  n e v e r  sold  any g a s o l i n e  to S a n d e n  or 

the P e t e r s  C r e e k  station. T e s o r o  h a s  n e v e r  h e l d  any s e c u r i t y  

i n t e r e s t  in, or lien on, the P e t e r s  C r e e k  s t a t i o n  or any g a s o l i n e  

sold to Sanden.

- Sa nd en  Dep. at 113, 115-116, 310, 316;

- P e t r o v i c h  Dep. at 11-13;

- R o d g e r s  Dep. at 8-9.

4. Te s o r o  h a s  n e v e r  h a d  any  c o n t r a c t u a l  r e l a t i o n s h i p s  

w i t h  Sanden.

- Sa n d e n  Dep. at 115-117;

- R od g e r s  Dep. at 9.

5. T e s o r o  and  S a n d e n  Fuel C o m p a n y  are dis cre te , 

i n d e p e n d e n t  b u s i n e ss es . T e s o r o  has  n e v e r  p a r t i c i p a t e d  in, or h a d



any  c o n t r o l  over, the d a y - t o - d a y  o p e r a t i o n s  of Sanden's b u s i n e s s  

or the P e t e r s  C r e e k  station.

- S a n d e n  Dep. at 117-119;

- R o d g e r s  Dep. at  9.

6 . S a n d e n  has p o s t e d  two signs, on e i t h e r  side of t h e  

k i o s k  at the P e t e r s  Creek s t a t i o n ,  w h i c h  state:

"T his Station Is I n d e p e n d e n t l y  
O w n e d  And O p e r a t e d "

T h e s e  s i gn s w e r e  p l a c e d  at S a n d e n ’s s t a t i o n  at T e s o r o ' s  request.

- S a n d e n  Dep. at 117-11 9.

7. S a n d e n  is not a n  agent, par tn er , or joint v e n t u r e r  

w i t h  Tes oro . T e s o r o  and S a n d e n  h a v e  n e v e r  s h a r e d  any profits o r  

in c o m e  f r o m  th e P e t e r s  Cr eek  s t a t i o n ,  n o r  d o e s  T e s o r o  have any 

r i g h t  to s h ar e  a n y of the p r o f i t s  or i nc o m e  f r o m  the Peters C r e e k  

station.

- S a n d e n  Dep. at 1 1 2 - 11 3,  119;

- R o d g e r s  Dep. at 13-14.

8 . The  gasoline a l l e g e d  b y  the S t a te  to have le ak ed  

fr o m S a n d e n’s t a n k s  was p u r c h a s e d  b y  S a n d e n  f r o m  Petro, an 

i n d e p e n d e n t  d i s t r i b u t o r  that p u r c h a s e s  p e t r o l e u m  p r o du ct s and 

r e s e l l s  t h e m  to s e r v i c e  s t a t i o n s  and  o t h e r  c on su mer s.

- C o m p l a i n t  at 11 2 5 - 2 6 ;

- P e t r o v i c h  Dep. a t  13-14.

9. T e s o r o ’s only r e l a t i o n s h i p  w i t h  P e t r o  is g o v e r n e d  

b y  a July, 1935  D i s t r i b u t o r  A g r e e m e n t .  (A c o p y  of this A g r e e m e n t
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is lo c a t e d  at A p p e n d i x  II, T a b  A ) .  S e ct io n 7(a) of this A g r e e­

me n t  p r o v i d e s  that:

"Title to, risk of l o s s ,  and l i a b i l i t y  for 
all p r o d u c t s  del iv e re d h e r e u n d e r  p a s s e s  to 
D i s t r i b u t o r  [here P e t r o ]  at the time and 
p l a c e  of delivery."

D e l i v e r y  to P e t r o  occurs at T e s o r o ' s  A n c h o r a g e  t e r m in al  near the

e n d  of the Ke na i Pipeline. T e s o r o  d o e s  not  d e l i v e r  any gasoline

t o  Sanden.

- P e t r o v i c h  Dep. at 12- 13;

- R o d g e r s  Dep. at 1 0 - 1 2

10. S e c t i o n  3 of the A g r e e m e n t  g i v e s  P e t r o  the right 

t o  s el e c t  r et a i l  d e a l e r s  as " T e s o r o  b r a n d e d  o p e r a t i o n s . "  P ur su­

a n t  to this pr ov i s i o n ,  Petro s e l e c t e d  S a n d e n  Fuel  Company's 

P e t e r s  C r e e k  s t a t i o n  as a Tesoro b r a n d e d  ope r at io n.  For any 

b r a n d e d  o p e r a t i o n  it selects, P e t r o  h a s  r e s p o n s i b i l i t y  to ensure 

t h a t  such  o u t l e t s  are in c o m p l i a n c e  w i t h  all federa l,  state, and 

l o c a l  laws, i n c l u d i n g  all e n v i r o n m e n t a l  laws an d regulations.

- A g r e e m e n t  at H 14;

- R o d g e r s  Dep. at 12;

- P e t r o v i c h  Dep. at 1 7 - 1 3 .

11. T e s o r o  and Petro h a v e  s p e c i f i c a l l y  agreed, in

S e c t i o n  23 of the Agreement, that P e t r o  is o n l y  a d i s t r ib u to r of

T e s o r o  pro du c ts , n o t  its agent, p a r t n e r ,  or j o i n t  venturer.

S p e c i f i c a l l y ,  t h a t  p r o v i s i o n  states:

"This A g r e e m e n t  is i n t e n d e d  to e s t a b l i s h  and 
a u t h o r i z e  Distr ibu ter  to b e  a b r a n d e d  d i s­
t r i b u t o r  of Tesoro p r o d u c t s .  T h i s  A g r e e m e n t  
is no t i n t e n d e d  and shall n o t  be c o n s t r u e d  to
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c r ea t e  any  agency, p a r t n e r s h i p ,  jo int v e n t u r e  
or o t h e r  form of joint e n t e r p r i s e ,  and it is 
u n d e r s t o o d  that D i s t r i b u t o r  shall c o n d u c t  its 
b u s i n e s s  at its own ri sk  a n d  e x p e n s e  and for 
its ow n ac count."

- A g r e e m e n t  at U 23;

- R o d g e r s  Dep. at 13 -1 4;

- P e t r o v i c h  Dep. at 1 0- 1 1 ,  17-18.

A R G U M E N T

I. S u m m a r y  J u d g m e n t  Is A p p r o p r i a t e  In G r o u n d w a t e r  
P o l l u t i o n  Cases._________________________________________

U n d e r  R u l e  56(c) of the A l a s k a  R ul es  of C i v il  P r o c e­

d u r e ,  s u m m a r y  j u d g m e n t  is proper w h e r e  the p l e a d i n g s  and su pp ort­

i n g  e v i d e n c e  sh ow  t h a t  there are n o  g e n u i n e  is su es  of any m a t e­

ria' fact. See W i l l i a m s  v. City of  V a l d e z . 603 P . 2d  483, 489 

( A l a s k a  1979); A l a s k a  Na ti on al  B a n k  v. L i n c k . 559 P . 2d 1049, 1C51 

(.\±aska 1977). It is well  settled t h a t  s u m m a r y  j u d g m e n t  in 

g r o u n d w a t e r  p o l l u t i o n  c as es  is p r o p e r  if the f o r e g o i n g  r e q u i r e­

m e n t s  are met. In S t at e De p a r t m e n t  of  E n v i r o n m e n t a l  Pr ot ec ti on  

v. Sxxcr. Coro. . 151 N.J. Super. 464, 468, 376 A . 2d 1339, 1342 

( S u p e r  Ct. 1977), the  C o u r t  gr a n t e d  d e f e n d a n t  s u m m a r y  judgme nt  

w h e r e ,  as here, s t i p u l a t e d  facts d e m o n s t r a t e d  t h a t  de f e n d a n t ' s  

a c t s  w e r e  in no w a y  r e l a t e d  to the a l l e g e d  po ll ut io n.  See also 

R o u n d s  v. H o e l s c h e r . 428 N.E.2d 13 08, 1312 ( I n d . A p p . 3 1981) 

( s u m m a r y  j u d g m e n t  g r a n t e d  in g r o u n d w a t e r  p o l l u t i o n  cases); Koto 

v. Z a w i s t o s k i . 119 Wis. 2d 820, 822, 34 6 N . W . 2 d  469, 471 (1984) 

(per c u r i a m )  ( u n p u b l i s h e d  limited p r e c e d e n t  opini on)  (same);
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Commw. D e p a r t m e n t  of E n v i r o n m e n t a l  R e s o u r c e s  v. S t e w a r d , 2 4 ? a 

Commw. 493, 498, 357 A . 2d 255, 258 (Conunw. Ct, 1976) (same).

II. N e i t h e r  Th e E n v i r o n m e n t a l  C o n s e r v a t i o n  Act No r  The 
Oil P o l l u t i o n  C o n t r o l  A ct  Ca n  A p p l y  To Tesoro.______

The State's C o m p l a i n t  c o n t a i n s  n i n e  co u n t s  that allege

v i o l a t i o n s  of A l a s k a n  e n v i r o n m e n t a l  s t a t u t e s  a ga in st  all three

d ef end an ts.  T h e y  are:

E n vi ro nm en t al  C o n s e r v a t i o n  Act  (ECA) AS 4 6 . 0 3 . 0 1 0  et. sen, (1987)

C o u n t  I 

C o u n t  II

C o u n t  III 

C o u n t  IV

C o u n t  V

C o u n t  VI 

C o u n t  XI

C o u n t  XII

S e c t i o n  822 

S e c t i o n  760(e)

S e c t i o n  755(a) 

S e c t i o n  760(a)

S e c t i o n  780

S e c t i o n  800 

S e c t i o n  765

S e c t i o n  765

Oil P o l l u t i o n  C o n t r o l  Ac t  (O P C A ) 

C o u n t  IX S e c t i o n  10

(S t ric t Li ab il ity )

( R e i m b u r s e m e n t  of State's 
E x p e n s e s )

(Fail ur e to R e p o r t  Po ll ut io n)

(Civil P e n a l t i e s  for 
P ol l u t i o n )

( R e s t o r a t i o n  of n a t u r a l  
R e s o u r c e s )

( S t a t u t o r y  N ui s an ce )

( I n j u n ct iv e  R e l i e f  for 
V i o l a t i o n  of Oil P o l l u t i o n  
C o n t r o l  Act)

( I n j u n c t i v e  R e l i e f  for 
V i o l a t i o n  of the H a z a r d o u s  
S u b s t a n c e  R e l e a s e  C o n t r o l  Act)

AS 4 6 . 0 4 . 0 1 0  et. sec. (1987)

(Civil P e n a l t i e s  for D i s c h a r c e  
of Oil)

As d e t a i l e d  below, n o n e  of th ese s t a t u t o r y  cl ai m s  are 

a o o l i c a b i e  to d e f e n d a n t  Tesoro.
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A. C o u n t  I -- St ri c t  L i a b i l i t y .

S e c t i o n  822 of the ECA, as a m e n d e d  b y S e c t i o n  826(3) 

(1986), i m p o s e s  s t r i c t  l i a b i l i t y  on th ose  p a r t i e s  that own or 

ha v e c on t r o l  over  a h a z a r d o u s  s u b s t a n c e  w h i c h  en t e r s  the g r o u n d­

w a t e r  of the State:

S e c t i o n  822. S tr i c t  l i a b i l i t y  for the 
d i s c h a r g e  of h a z a r d o u s  s u b s t a n c e s . To the 
e x t e n t  no t o t h e r w i s e  p r e e m p t e d  by  fe de ra l 
law, a p e r s o n  o w n i n g  or h a v i n g  c o n t r o l  over 
a h a z a r d o u s  s u b s t a n c e  w h i c h  en te rs  in or 
u p o n  the waters, su r f a c e  or s u b s u r f a c e  lands 
of the s t at e is s t r i c t l y  liable, w i t h o u t  
r e g a r d  to fault, for the d a m a g e s  to p e r s o n s  
or p ro p e r t y ,  p u b l i c  or p ri vat e,  c a u s e d  by 
the entry.
(AS 4 6 . 0 3 . 8 2 2 )  ( em ph as i s added)

It is u n d i s p u t e d  t h a t  T e s o r o  d i d  n o t  o w n  the g a s o l i n e  

w h i c h  a l l e g e d l y  l e a k e d  fro m S a n d e n ' s  tank. ( U n d i s p u t e d  Fact 

No. 3) T i t l e  to the p r o d u c t  p a s s e d  to P e t r o  at the A n c h o r a g e  

t e r m i n a l  and th e n f r o m  P e t r o  to S a n d e n  w h e n  P e t r o  d e l i v e r e d  the 

g a s o l i n e  into S a n d e n ' s  tanks. ( U n d i s p u t e d  F a c t  No. 9). T e s o r o  

can  t h e r e f o r e  no t  be h e l d  li ab l e u n d e r  the o w n e r s h i p  p r o v i s i o n  o 

S e c t i o n  8 2 2 . 1 /

1 /  The  l e g i s l a t i v e  h i s t o r y  of the 1935 a m e n d m e n t s  to the E CA  
re v e a l s  that, in d e t e r m i n i n g  l i a b i l i t y  u n d e r  S e c t i o n  822, 
the w o r d  " o w n i n g” is to be a c c o r d e d  the c o m m o n l y  u n d e r s t o o d  
m e a n i n g  of h o l d i n g  t i tl e to the  sub sta nce . The F e b r u a r y  5, 
1986 S e n a t e  R e s o u r c e s  C o m m i t t e e  st aff  r e p o r t  st at e s  tha t th 
1986 a m e n d m e n t  w a s  m e a n t  to r e s t o r e  the o r i g i n a l  c o m m o n l y  
u n d e r s t o o d  m e a n i n g  of the t e r m  " o w ner.” In that regard, 
A l a s k a n  A s s i s t a n t  A t t o r n e y  G e n e r a l  T h o m a s  M. J a h n k e  
t e s t i f i e d  in a N a y  7, 1985 l e t t e r  to R e p r e s e n t a t i v e  Sund, 
C h a i r m a n  of the H o u s e  R e s o u r c e s  S t a n d i n g  Co m m i t t e e ,  that,

(F o ot n o t e  C o n t i n u e d
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" H av in g c on tr ol  over a h a z a r d o u s  s ub sta nc e" is d e f i n e d  

in s u b s e c t i o n  826(3) as "producing, handling, storing, t r a n s p o r t  

ing, or r e f i n i n g  a h a z a r d o u s  sub st a n ce  for c o m m e r c i a l  p u r p o s e s  

i m m e d i a t e l y  be fo r e  e nt rv  of the h a z a r d o u s  su bs ta nc e in or u p o n  

the water, surface, or s ub s u r f a c e  land of the state . . .

(AS 4 6 . 0 3 . 8 2 6 ( 3 ) )  ( e mp ha si s added) T es o r o  di d no t produce, 

handle, store, tran spo rt , or re fin e the g a s o l i n e  " i m m e d i a t e l y  

be f o r e "  its e n t r y  u p o n  the w a t er  or s u b su rf ac e land of the State 

S u b s t a n t i a l  time  and n u m e r o u s  a c t i v i t i e s  by  o t h e r  p a r t i e s  o c­

cu r r e d  b e t w e e n  T e s o r o ' s  last c o n t a c t  w i t h  the g a s o l i n e  and the 

a l l e g e d  p o ll ut io n.  S pe ci fi ca ll y,  F et ro p i c k s  up  the p r o d u c t  at 

T e s o r o’s t e r m i n a l  and t h e n  d ri v e s  to P e t e r s  Creek. It is t h e n  

d e p o s i t e d  in S a n d e n ' s  tanks. Finally, th ere  is no t e l l i n g  h o w  

long the p r o d u c t  r e m a i n e d  in S a n d e n’s ta nks  b e f o r e  it a l l e g e d l y  

l e a k e d  into the ground. T h a t  c o ul d be w e e k s  or months.

G i v e n  this c h a i n  of events, it is ob v i o u s  th a t T e s c r o  

d i d  n e t  pr od uce , handl e, store, trans por t,  or r ef i n e  g a s o l i n e

( F oo tn ot e Co nt i n u e d )
for the p u r p o s e s  of S e ct io n 822 liability, "o wne rs " are 
t h o se  p e r s o n s  w i t h  t it le  to the h a z a r d o u s  su b sta nce . (pg. 
1) Th e  l e t t e r  goes  on to state:

Th e w o r d  "ow ner " has  a c l e a r  d e f i n i t i o n  in the 
c o m m o n  law and c o m m o n  usage. It is no t n e c e s s a r y  
to d e f i n e  the t e r m  in the st at ut e b e c a u s e  the 
c o m m o n  lav and co m m o n  u s a g e  p r o v i d e  the d e f i n i t i o n  
a p o l i e d  in the A l a s k a  Courts. AS 0 1. 10 .01 0;
AS 01 .1 0.0 40 .

(A c o p y  of this  l et t e r  is l o c a t e d  at Apoe.ndix II,
T a b  B ) .



• I ~

" i m m e d i a t e l y  b e f o r e "  its a s s e r t e d  e n t r y  u p o n  the s u b s u r f a c e  lands 

or w a t e r s  of the S t a t e . 2/ C o n s e q u e n t l y ,  u n d e r  the p l a i n  l an gu age  

of S e c t i o n  822, st r i c t  l i a b i l i t y  c a n n o t  a t t a c h  to Tesoro.

B. C o u n t  II -- S t a t u t o r y  P e n a l t y  A nd
R e i m b u r s e m e n t  For C l e a n u p  Exp ens es .

S e c t i o n  760(e) of the EC A i m p o s e s  a d u t y  to r e i m b u r s e  

the S t at e for all c l e a n u p  e x p e n s e s  on "a p e r s o n  who  v i o l a t e s  or

c a u s e s  or p e r m i t s  to be v i o l a t e d  a p r o v i s i o n  of

AS 4 6 . 0 3 . 7 4 0  . . . ." S e c t i o n  740 in t u r n  p r o v i d e s  that  "A

p e r s o n  m a y  no t di s c h a r g e ,  c a u s e  to be d i s c h a r g e d ,  or p e r m i t  the

d i s c h a r g e  of p e t r o l e u m  . . . or a r e s i d u a r y  p r o d u c t  of pet ro le um , 

into, or u p o n  the w a t e r s " ! /  of the State. ( em ph a s i s  added) As 

this  s t a t u t o r y  l a n g u a g e  reveals, o n l y  if a p a r t y  a c t u a l l y

2/ The p h r a s e  " i m m e d i a t e l y  be f o r e "  has  n o t  b e e n  c o n s t r u e d  by 
any c o u r t  w i t h  r e f e r e n c e  to the A l a s k a  E n v i r o n m e n t a l  
C o n s e r v a t i o n  Act. H ow eve r,  o t h e r  c o u r t s  h a v e  a c c o r d e d  the 
p h r a s e  a c o m m o n - s e n s e  d e f i n i t i o n .  In P e ar l R i v e r  V a l i e v  
W a t e r  S u p p l y  Dist. v. W o o d , 252 Miss. 580, 172 S o . 2d 196,
205 (1965), th e C o u r t  c o n s t r u e d  " i m m e d i a t e l y  b e f o r e , "  in a 
c o n d e m n a t i o n  p r o c e e d i n g  and h e l d  th a t the v a l u e  of the land 
i m m e d i a t e l y  b e f o r e  the t a k i n g  w a s  t h a t  value, w i t h o u t  any 
i n t e r v a l  of time. _Id. at 207. See al so  C & R  T r a n sp or t,  Inc. 
v. Ca mp be ll , T e x . . 40 6 S . W . 2 d  191, 195 (Tex. 1965) 
( " I m m e d i a t e l y "  m e a n s  w i t h o u t  an y  i n t e r v a l  of time); P e o p l e  
v. W h i t e , 15 Mi ch . A p p .  527, 166 N . W . 2 d  6 3 9 - 6 4 0  (Ct. App.
1969) (s a m e ).

3/ Th e S t at e als o s eek s s t a t u t o r y  p e n a l t i e s  u n d e r  S e c t i o n
760(a), (AS 4 6 . 0 3 . 7 6 0 ( a ) ) ,  w h i c h  a l l o w s  for  th e i m p o s i t i o n  
of p e n a l t i e s  a g a i n s t  p e r s o n s  w h o  p e r m i t  or c a u s e  p o l l u t i o n  
of s u b s u r f a c e  land or w a t a r  as p r o s c r i b e d  in S e c t i o n  710.
(AS 4 6. 0 3 . 7 1 0 )
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d i s c h a r g e s  po ll u ta nt s,  or cau se s or p e r m i t s  such a dis charge, can 

l i a b i l i t y  attach.

The St ate  d o e s  no t  allege T e s o r o  d i s c h a r g e d  any p o l l u­

tant s in this r Se. N o r  d i d  T e s o r o  p e r m i t  or ca use  the a l l e g e d

lea k at the P e t e r s  C r e e k  station. U n d e r  Al a s k a  law, " p e rm is si o n"  

r e q u i r e s  k n o w l e d g e  and c o n s e n t  of the act. As the C o u r t  in 

A l a s k a  M i n e s  & Min erals. Inc. v. A l a s k a  I n du st ri al  B o a r d . 354 

P . 2d 375, 378 (Alaska 1960) stated:

The w o r d  "permit" m e an s "to a l l ow  the
act***of, to a u t h o ri ze . "

I d . at 378. (ci ta ti on s  omitte d)

A c c o r d , M c K e e  v. T r a v e l e r s  Ins. C o . . 315 S . W . 2 d  852, 857 (Mo.

App. 1958) ("'Permission' or 'to permit' im p l i e s  k n o w l e d g e  and 

c o n s e n t " ) . 4/ T e s o r o  did  n o t  h a v e  k n o w l e d g e  of or c o n s e n t  to the 

a l l e g e d  leak or any ac ti o n  w h i c h  c o u l d  h a v e  c a u s e d  the leaks. 

T e s o r o  h a d  no role in the design, c o n s t r u c t i o n ,  o r , f i n a n c i n g  of 

th e u n d e r g r o u n d  s to rag e tanks and lines ( U n d i s p u t e d  F a c t  No. 2) 

and /iad r.o d u t y  to inspect, m o d i f y  or r e p a i r  such ta nks and 

l i n e s . ( l a . )

4/ See H o s t e t l e r  v. W a r d . 70 4 P . 2 d  1193, 1200 (Wash. App.
1985), r e v i e w  d e n i e d . 41 Wash. App. 343 (1986) ("permit" in 
s t a t u t e  " r e q u i r e s  an a f f i r m a t i v e  ass en t") ; H i n k l e  v.
S i l t a m a k i . 361 P . 2d 37, 41 (Wyo. 1961) ("permit" in statute 
"i mp li es  kno wl ed ge ,  consent, and  w i l f u l n e s s  on the p a r t  of 
the owner, or such  n e g l i g e n t  c o n d u c t  as is e q u i v a l e n t  
t h e r e t o " ).



N o r  d i d  T e s o r o  "cause" a n y v i o l a t i o n s  of S e c t i o n s  710 

or 740. A l a s k a  law a pp li es  the c o m m o n  sense n o t i o n  of causa li ty;  

namely, a "cause" is that  a c t i o n  w h i c h  was  a " s u b s t a n t i a l  fa ct or  

in b r i n g i n g  ab out  the ha rm. " K e t c h i k a n  G a t e w a y  B o r o u g h  v.

S a l i n g , 60 4 P . 2 d  590, 598 (Ala ska  1 9 7 9 ) . 5 /  Simil arl y,  the C o ur t  

in U n i t e d  S t a t e s  v. O u t b o a r d  M a r i n e  C o r p . . 549 F. S u p p . 1032, 

1 0 35 -3 6 (N.D. 111. 1982) f o u n d  th at  the d e f e n d a n t - s u p p l i e r  of 

p o l y c h l o r i n a t e d  b i p h e n y l s  d i d  n o t "caus e"  d i s c h a r g e  u n d e r  the 

Fe d e r a l  R e f u s e  Act, n o t i n g  the a b s e n c e  of "any  case in the 

8 0 - y e a r  h i s t o r y  of the R e f u s e  Ac t  in w h i c h  one o t h e r  th a n the 

act ua l d i s c h a r g e r  w a s h e l d  liable for  c a u s i n g  or s u f f e r i n g  the 

d i s c h a r g e . "  T e s o r o ' s  o n l y  c o n d u c t  in th i s cas e wa s  to sell 

p e t r o l e u m  p r o d u c t s  to Petro, at T e s o r o’s A n c h o r a g e  T e rm in al . Th e 

cause, if any, of the a l l e g e d  spill o c c u r r e d  two st ep s l at er in 

the d i s t r i b u t i o n  c h a i n  s o m e t i m e  a f t e r  the g a s o l i n e  w a s  s t o r e d  in

5/ See O s b o r n e  v. R u s s e l l , 669 P . 2 d 550, 555-57 (Alaska 1983) 
( c o nd uc t m a y  be the legal c a u s e  of h a r m  "if th e n e g l i g e n t  
act or o m i s s i o n  'was mo r e  l i k e l y  t h a n  no t  a s u b s t a n t i a l  
f a c t o r  in b r i n g i n g  a bo ut  the i n j u r y ,’") q u o t i n g  S h a m  v. 
F a i r b a n k s  N o r t h  Star 3 o r o u c h . 569 P . 2 d 178, 181 (Alaska 
1977) (p ro x i m a t e  c au se  ca n  o n l y  e x i s t  "if the n e g l i g e n t  act 
'was m o r e  l i k e l y  t h a n  not, a s u b s t a n t i a l  f a c t o r  in b r i n g i n g  
a b o ut  t h e  injury"'); State v. F a b r i t z , 348 A. 2d  275, 280 
(Md. 1975), c e r t , d e n i e d . 425 U.S. 942 (1976) (a c a us e is 
t h a t  a c t i o n  w h i c h  " br in gs  a b o u t  an e f f e c t  or t h a t  p r o d u c e s  
or c a ll s f o r t h  a r e s u l t a n t  a c t i o n  or state."); C f . A r t e s i a n  
W a t e r  Co. v. Gov, of N e w  C a s t l e  C o u n t y . 659 F. Supp. 1269, 
1283 (D. Del. 1987) ( a p p l y i n g  s u b s t a n t i a l  f a c t o r  te st  to 
d e t e r m i n e  c a u s a t i o n  in p r i v a t e  c o s t  r e c o v e r y  a c t i o n  u n d e r  
the C o m p r e h e n s i v e  E n v i r o n m e n t a l  Re spo ns e,  C o m p e n s a t i o n ,  and 
L i a b i l i t y  Act, 42 U.S.C. § 9601  et. s e q . ).
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the t ank s of Sanden's Pe t e r s  C r e e k  station. Thus, Te s o r o  di d  no 

c a us e the a l le ge d in ju ry  b e c a u s e  it was not  a "s ub sta nti al  

factor" in p r o d u c i n g  the a l l e g e d  d i s c h a r g e  of p e t r o l e u m  p r o du ct s 

A c c o r d , State, D e p a r t m e n t  of E n v i r o n m e n t a l  P r o t e c t i o n  v. V e n t r o n  

C o r p . . 182 N.J. S up er  210, 440 A . 2d 455, 463 (Super. Ct. 1981) 

( o w n e r’s acts were  not  s u b s t a n t i a l  f ac t o r  in p r o x i m a t e l y  c a u s i n g  

to xi c c o n d i t i o n ) .6/ Si nce T e s o r o  h a s  not  "permit te d" or "caus ed 

a d i s c h a r g e  of pe tr ol e um , it has n o t  v i o l a t e d  Se c t i o n  740. 

T he re for e,  the State's c l a i m  for d a m a g e s  u n d e r  S ec t i o n  750 m us t 

be denied.

C. C o u n t  III -- S t a t u t o r y  P e n a l t i e s  For 
F a i l u r e  To R e p o r t  Leak._________________

S e c t i o n  755(a) of the E C A  p r o v i d e s  that  any p e r s o n  in 

c h ar g e  of a f a c i l i t y  m u s t  i m m e d i a t e l y  r e p o r t  any d i s c h a r g e  of 

p o l l u t a n t s  to the D e p a r t m e n t  of E n v i r o n m e n t a l  Cons erv at ion .

_ k>

S e c t i o n  755(a). D i s c h a r g e  r e p o r t i n g .
(a) A p e r s o n  in c h a r g e  of a f a c i l i t y , o p e r a­
ti o n  or vessel, as soon as the p e r s o n  has 
k n o w l e d g e  of any  d i s c h a r g e  fr o m the facility, 
o p e r a t i o n  or vessel- in v i o l a t i o n  of 
AS 4 6 . 0 3 . 7 4 0  or 4 6 . 0 3 . 7 5 0  shall i m m e d i a t e l y  
n o t i f y  the d e p a r t m e n t  of the dis cha rg e.

6/  D e a n  P r o s s e r  ha s  n o t e d  t h a t  w h e n  "a c o ur t so uses
's ubstantial factor,' it i m p o s e s  a p r e r e q u i s i t e  to legal 
r e s p o n s i b i l i t y  th a t m u s t  be s a t i s f i e d  e v e n  in those cases 
w h e r e  the 'but for' t e s t  is p l a i n l y  s at i sf ie d. " W. Keeton,
C. Dobbs, R. K e e t o n  & D. Owen, P r o s s e r  and K e e t c n  on T o r t s . 
§ 41 at 263 (5th Ed. 1984); see also Gol<., C a u s a t i o n  in 
T o x i c  Torts: B u r d e n s  of Proof, S t a n d a r d s  of Pe rsu as ion , and 
S t a t i s t i c a l  E v i d e n c e . 96 Y a l e  L.J. 376, 389-92 (1936); 
Wright, C a u s a t i o n  in T o r t  L a w . 73 Calif. L. Rev. 1735, 
1 7 8 7 - 9 0  (1935) (and s ou rc es  c i t e d  therein).
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(AS 4 6. 03 . 7 5 5 ( a ) )  (e mph asi s added)

It do e s  no t  ap p ea r th at  any C o u r t  ha s c o n s t r u e d  S e c t i o n  755 or 

a p p l i e d  the p h r a s e  "in cha rg e of a fa c i l i t y . "  S i m i l a r  language 

does, ho wev er , a pp e a r  in S e c t i o n  311 of the Fe d e r a l  W a t e r  P o l l u­

tion P r e v e n t i o n  and C o n t r o l  Act. 33 U.S.C. § 132 1(b)(5).

F e de ra l c o u r t s  i n t e r p r e t i n g  the p h r a s e  "in c h a r g e  of a facilit y"  

in th a t s t a t u t e  h a v e  l im it ed  l i a b i l i t y  to f a c i l i t y  o w ne r s  or 

oper at ors . For example, in U n i t e d  States v. M obi l Oil C o r n . . 464 

F.2d 11 24  (5th Cir. 1972), the C o u r t  h e l d  th at  the p h r a s e  "any 

p e r s o n  in c h a r g e  of a v es s e l  or of an o n s h o r e  f ac il i t y "  was 

l i mi te d to the ow n e r s  and o p e r a t o r s  of th a t v e s s e l  or facility. 

The C o u r t  r e a s o n e d  th at  on l y the o w n e r s  or o p e r a t o r s  ha v e the 

o p p o r t u n i t y  and c a p a c i t y  to ma k e t i m e l y  d i s c o v e r y  of d i s c h a r g e s  

and to r e p o r t  t h o s e d is ch arg es:

Th e o w n e r - c p e r a t o r  of a v e s s e l  or a v a c i l i t y  
[sic] ha s the c a p a c i t y  to m a k e  t i m e l y  d i s c o v­
ery of oil di s ch ar ge s.  Th e o w n e r - o p e r a t o r  
h a s p o w e r  to d i r e c t  the a c t i v i t i e s  of p e r s o n s  
w h o  c o n t r o l  the m e c h a n i s m s  c a u s i n g  the 
p o ll u t i o n .  Th e o w n e r - o p e r a t o r  h a s  the 
c a p a c i t y  to p r e v e n t  and ab ate  damage.
A c c o r d i n c l v .  the o w n e r - o s e r a t o r  of a f a c i l i t y  
G o v e r n e d  b v  the WPCA. suc h as the M o b i l  
f a c i l i t y  here, m u s t  be r e o a r d e c  as a " p e r s o n  
in char ge"  of the f a c i l i t y  for the p u r p o s e s  
of § 1161 [ r e c o d i f i e d  at 11 13 21 (b )( 5) ].

I d . at 1127. (em ph asi s a d d e d ) 7/

7/ See U n i t e d  St at es  v. R e p u b l i c  Steel C o r p . , 491 F .2d 315, 317 
(6th  Cir. 1974) ( ad op ti ng  h o l d i n g  of M o b i l  Oil d e c i s i o n  tha t 
o w n e r s  and o p e r a t o r s  are p e r s o n s  in c h a r g e  of a f a c i l i t y ) ;

(F o ot n o t e  C o n t i n u e d )
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Since T e s o r o  was not the o w ne r or o p e r a t o r  of the 

Pet e rs  C r e e k  s t at io n or the u n d e r g r o u n d  tanks and lines in issue 

(Un di sp ut ed  Fa c t No. 1), it d o e s  no t h a v e  the c a p a b i l i t y  to 

discover, r e p o r t  and abate the a l l e g e d  dis cha rg e, M ob il  O i l . 454

F.2d  at 1127. T e s o r o  thus c a n n o t  be d e e m e d  to be "in ch arge of"

»• —
Sanden's s t a t i o n  and c a n n o t  be liable u n d e r  Se c t i o n  755(a) cf the 

ECA.

D. C o u n t  IV -- C i vi l P e n a l t i e s  For V i o l a t i o n  
Of A l a s k a n  W a t e r  Q u a l i t y  Standards.________

In C o u n t  IV, the S ta te  r e q u e s t s  civil p e n a l t i e s  a ga ins t 

d e f e n d a n t s  for v i o l a t i o n  of A l a s k a  w a t e r  q u a l i t y  s ta nd ar d s for 

p e t r o l e u m  h y d r o c a r b o n s .8/ (18 A A C 70.020) The  State 's  r eq ues t

for civil p e n a l t i e s  a g a i n s t  T e s o r o  on ce  a g a i n  rests on the

(Footnote Co n t i n u e d )
Ao e x Oil Co. v. U n i t e d  S t a t e s . 530 F . 2 a  1251, 1293 (8th Cir. 
1976), c e r t , d e n i e d . 429 U.S. 827 (U.S. 1975) ("We c o n c l u d e
* th at  an o w n e r - o p e r a t e r  is 'in c h a r g e’ of his f a c i l i t y  
w i t h i n  the m e a n i n g  of § 1151."); U n i t e d  St at es  v. Kackir. 
C o n s t . C o . , 388 F. S u p p . 478, 481 (D. Mass. 1975) (holdi ng  
that fuel oil s el l e r  w a s  n o t  lia ble  as " p er so n  in ch a r g e  cf 
a v e s s e l  or of an o n s h o r e  f a c i l i t y "  since t ha t p h r a s e  
"cl e ar ly  d e n o t e s  p o s s e s s i o n  and d o m i n i o n " ) ;  U n i t e d  St a te s v. 
Skil C o r p o r a t i o n , 351 F. Supp. 295, 2 98 - 9 9  (N.D. 111. 1972) 
(h ol din g t h a t  p h r a s e  " p e r s o n  in c ha rg e"  m e a n s  "the p e r s o n  
who was  at the f a c i l i t y  at the tim e and wa s in ch arg e u n d e r  
the m a n a g e m e n t  p r o v i s i o n s  or of the h a n d l i n g  of that p a r t  cf 
the f a c i l i t y  w h i c h  r e l a t e d  to the oil spill age ") ; S tate v. 
B u n k e r  Hi ll  C o . . 635 F. Supp. 665, 672 *(D. Idahc 1555) 
(a do pt in g h o l d i n g  of M ob i l O i 1 d e c i s i o n  w i t h  r e f e r e n c e  to 
ow n er s and o p e r a t o r s  in c o n t e x t  of  c l a i m  u n d e r  the 
C o m p r e h e n s i v e  E n v i r o n m e n t a l  Re sp ons e,  Co mp e n s a t i o n ,  and 
L i a b i l i t y  Act, 42 U.S.C. § 9601 et. s e a .).

8/  S e c t i o n  760(a) of the E C A  p r o v i d e s  for the a s s e s s m e n t  of
(Footno te  Co nt in ued )
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s t r a i n e d  i n t e r p r e t a t i o n  that T e s o r o  c o n d u c t e d  an o p e r a t i o n  that 

c a u s e d  a v i o l a t i o n  of the w a t e r  q u a l i t y  standard. It did  not.

T e s o r o  d o e s  not  own the P et e r s  C r ee k s t a t i o n  or h o l d  

any i n t e r e s t  in S an den 's  b u s i n e s s  or pr operty. ( U n d i s pu te d F act s 

Nos. 1 and 2). T e s o r o  d o e s  not h a v e  any co nt ro l ove r the o p e r a­

tio n  of S a n d en ' s b u s i n e s s  or the P e t e r s  C r e e k  station. ( U n d i s­

p u t e d  F a c t  No. 5). Likewise, Tt-soro h a d  i n s u f f i c i e n t  co n t a c t  

w i t h  the s t a t i o n  or its o p e r a t i o n  to ha ve  " pe r m i t t e d  or caused" 

the vi o l a t i o n .  (See d i s c u s s i o n  at pp. 12-15 suora.) Thus, the 

c l a i m  th a t T e s o r o  " c o n d u ct ed " an o p e r a t i o n  w h i c h  c a u s e d  a v i o l a­

ti on is w i t h o u t  basis.

E . C o u n t  V -- R e s t o r a t i o n  Of N a tu ra l Resources.

C o u n t  V se eks  d a m a g e s  to r e p l e n i s h  i n j u r e d  and d e g r a d e d  

g r o u n d w a t e r s  p u r s u a n t  to S e c t i o n  760 of the ECA. (AS 4 6. 03. 78 0) 

T h a t  p r o v i s i o n  e s t a b l i s h e s  l i a b i l i t y  for r e s t o r a t i o n  of n a t u r a l  

r e s o u r c e s  w h e r e  th ere  h a s  b e e n  a p r e d i c a t e  v i o l a t i o n  of e i t h e r  

the ECA, Oil P o l l u t i o n  C o n t r o l  Act, or the H a z a r d o u s  S u b s t a n c e s  

R e l e a s e  C o n t r o l  Act. T h e  State d o e s  n o t  s p ec if y an y p r e d i c a t e  

v i o l a t i o n  of t he se  acts. Rather, b y  i n c o r p o r a t i n g  the p r e c e d i n g  

p a r a g r a p h s  of the  C om p l a i n t ,  it re li es  on S e c t i o n s  760(a), (e), 

755, 740, or 710 of the EC A  for its p r e d i c a t e  vi ol at io n.  B e c a u s e

(F o o t n o t e  C o n t i n u e d )
c i v i l  pen al tie s w h e r e  a p e r s o n  vi ola te s,  c a u s e s  or p e r m i t s  
to b e  v i o l a t e d  a r e g u l a t i o n  or lawful o r de r of the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n .  (AS 4 6 . 0 3 . 7 5 0 ( a ) )
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-TFT,■'

T e s o r o  d i d  no t c a us e any v i o l a t i o n s  of these statute s (as d i s­

cu s s e d  in S e c t i o n s  II A-D, supra), T e s o r o  is exe mpt  from l i a b i l­

ity u n d e r  S e c t i o n  780 of the ECA.

F. C o u n t  VI -- S t a t u t o r y  Nuisanc e.

C o u n t  VI seeks r e c o v e r y  u n d e r  Se c t i o n  800 of the ECA

fo r s t a t u t o r y  n u i s a n c e . 9/ T h a t  p r o v i s i o n  states:

S e c t i o n  800. W a t e r  n u i s a n c e s . (a) A p e r s o n  
is g u i l t y  of c r e a t i n g  or m a i n t a i n i n g  a 
n u i s a n c e  if the p e r s o n  p u t s  a d e a d  animal 
carca ss,  or p a r t  of one, exc rem ent , or a 
putrid, na use ou s,  noisome, de cay ing , d e l e t e­
rious, or o f f e n s i v e  s u b s t a n c e  into, or in any 
o t h e r  m a n n e r  befoul s,  pol lu t es , or impa irs  
the q u a l i t y  of a spring, brook, creek,
branch, well, or p o n d  of w a t e r  w h i c h  is or
m a y  be u s e d  for d o m e s t i c  pur po s es . (AS
4 6 . 0 3 . 8 0 0 ( a ) )

T e s o r o  h a s  no t d o n e  any of t he se  things. Al l  acts 

r e l a t i n g  to the p r o d u c t  in issue, e . g . , the storage, handling, 

and d e l i v e r y  of g a s o l i n e  we re  p e r f o r m e d v by  F e t r o  and Sanden. 

Indeed, T e s o r o  h a s  no a s s o c i a t i o n  w i t h  the g a s o l i n e  once Fe tro  

a s s u m e s  t i tl e and l i a b i l i t y  for it at the A n c h o r a g e  Ter minal.

T h i s  lack of  c a u s a t i o n  b e t w e e n  any act of T e s o r o  and the g r o u n d­

wa t e r  in i s su e f o r e c l o s e s  s t a t u t o r y  l i a b i l i t y  u n d e r  S e c t i o n  800.

9/ S e c t i o n  800(b) of E C A  (AS 4 5 . 0 3 . 8 0 0 ( b ) )  p r o v i d e s  th a t any 
p e r s o n  wh o r e f u s e s  to abate the n u i s a n c e  u p o n  o r d e r  of the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  is li able for 
damages. Th e  DEC, ho w ev er , h as  n e v e r  se r v e d  T e s o r o  w i t h  any 
a b a t e m e n t  order. For  this  r e a s o n  alone, T e s o r o  c a n n o t  be 
l ia b l e  for d a m a g e s  u n d e r  S e c t i o n  800.
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G. C o u n t  XI -- I n j u n c t i v e  P e l i e f  For V i o l a t i o n  
Of The Oil P o l l u t i o n  C o n t r o l  Act. ___

In C ou nt  IX, the S t at e  seeks an in jun c ti on , p u r s u a n t  to 

S e c t i o n  765 of the EC A (AS 4 6.0 3. 765 ), r e q u i r i n g  d e f e n d a n t s  to 

c l e a n u p  all p e t r o l e u m  p r o d u c t s  a l l e g e d l y  s p i l l e d  in v i o l a t i o n  of 

S e c t i o n  20 of the Oil Pol lu t C o n t r o l  A c t  (AS 46 .0 4. 02 0)  w h i c h  

s t a t e s :

S e c t i o n  20. R e m o v a l  of Oil  D i s c h a r g e s .
(a) A p e r s o n  c a u s i n g  or p e r m i t t i n g  the 
d i s c h a r g e  of oil shall i m m e d i a t e l y  c o n t a i n  
a nd c l e a n u p  the d i s c ha r ge . (AS 4 6 . 0 4 . 0 2 0 ( a ) )

As w i t h  the s i m i l a r  l a n g u a g e  in the ECA, "cause" and

"permi t"  are u n d e f i n e d  in the Oil P o l l u t i o n  C o n t r o l  Act. A l a s k a

law  -- and c o m m o n  sense -- s u g g e s t  ho we v er , t h a t  " p e r m it te d "

r e q u i r e s  k n o w l e d g e  of and c o n s e n t  to the act in q ue st i o n .  (See

d i s c u s s i o n  at pp. 12-15, s u p r a ) . 10/  L ik ew is e,  "c au se d"  ha s  b e e n

a c c o r d e d  a c o m m o n  sense m e a n i n g  t h a t  r e f e r s  to one ac t c o m p e l l i n g

a c e r t a i n  c on se q u e n c e .  See A l v e y  v. P i o n e e r  O i l f i e l d  Services.

I n c . , 548 P . 2d  599, 600 ( A la s ka  1982) ( " P r o x i m a t e  c a us e e x i s t s

w h e r e  the  n e g l i g e n t  act was, m o r e  l i k e l y  t h a n  not, a s u b s t a n t i a l

f a c t o r  in b r i n g i n g  ab out  th e i n j u r y .") 1 1 /

10/ See W i n t e r t o n  v. Va n  Z a n d t , 351 S . W . 2 d  696, 700 (Mo. 1961) 
( " pe r m i s s i o n "  m e a n s  an act of p e r m i t t i n g ,  for m al  consent, 
a u th or iz a t i o n ,  leave, l ic e n s e  or  l i b e r t y  gra nt e d) .

11/ See C h a l l i s  I r r i g a t i o n  Co. v. S t a t e . 107 I da ho 338, 689 P . 2d 
230, 231  (Ct. App. 1984) (to c o n s t i t u t e  a c a u s e  a n e g l i g e n t  
act m u s t  be a "m at e r i a l  e l e m e n t  and  a s u b s t a n t i a l  factor"); 
R u d e c k  v. W r i g h t , 709 P . 2d 621 625 (Mont. 1985) (in m e d i c a l

( F oo tn ot e Co n t i n u e d )
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T e s o r o  d id  not c a u se  or p e r m i t  the d i s c h a r g e  of oil as 

it d i d  no t  own, operate, or h a v e  c on tr ol  over  the Sa nd e n  station, 

or its lines and tanks. ( U n d i s p u t e d  F ac ts No.l and 2). Nor did 

T e s o r o  h a v e  any k n o w l e d g e  of the a l l e g e d  di scharge.

H. C o u n t  XII -- In ju nc ti v e R e l i e f  For V i o l a t i o n
Of The  H a z a r d o u s  S u b s t a n c e  R e l e a s e  C on tr ol  Act.

In this Count, w h i c h  als o seeks i n j u n c t i v e  re l ie f u n d e r

S e c t i o n  765 of the ECA, the St ate  seeks to r e q u i r e  all d e f e n d a n t s

to b e g i n  c l e a n u p  p r o c e d u r e s  n e c e s s i t a t e d  by  t h e i r  v i o l a t i o n s  cf

the H a z a r d o u s  S u b s t a n c e  R e l e a s e  C o n t r o l  Act. S e c t i o n  20 of this

A c t  st a te s in p e r t i n e n t  part:

S e c t i o n  20. C o n t a i n m e n t  and c l e a n u p  of a 
r e l e a s e d  h a z a r d o u s  s u b s t a n c e .
(a) A p e r s o n  who  c a u s e s  a re l e a s e  of a 
h a z a r d o u s  s u b s t a n c e  shall make  r e a s o n a b l e  
e f f o r t s  to c o n t a i n  and c l e a n  u p  the h a z a r d o u s  
s u b s t a n c e  p r o m p t l y  a f t e r  l e a r n i n g  of the 
release. (AS 4 6 . 0 9 . 0 2 0 ( a ))

As d i s c u s s e d  above, (see d i s c u s s i o n  at pp. 12-15, supra) t e s o r o’s

onl y a c t i o n  -- t r a n s f e r r i n g  the p r o d u c t  to F et ro  at its A n c h o r a g e

t e r m i n a l  -- c a n n o t  be a "cause" of the a l l e g e d  leak  in issue.

Indeed, two o t h e r  partie s,  P e t r o  and Sanden, c o n t r o l l e d  ar.d h e l d

t i tl e to the p r o d u c t s  in q u e s t i o n  p r i o r  to the a l l e g e d  leaks.

M o re ov er , the H a z a r d o u s  S u b s t a n c e  R e l e a s e  At (HSRA)

d o e s  n o t  e v e n  a p p l y  to spi ll s of " u n c o n t a m i n a t e d  refir il," or

(Fo ot no te  C on t i n u e d )
m i s m a n a g e m e n t  case, s u b s t a n t i a l  f a c t o r  te st  is a pp rop ria te ); 
B r e n n e n  v. C i t y  of E u a e n e . 28 5 Or. 401, 591 P . 2d 719, 723 
(1979) ( s ub st an ti al  f a c t o r  t e s t  adopted).



gasoline, w h i c h  the State al le g es  o c c u r r e d  in this case. S e c t i o n

900 (4)(B ) of H S R A  sta te s plainly:

" h a z a r d o u s  su b sta nce " does  not i nc lud e 
u n c o n t a m i n a t e d  c ru de  oil or u n c c n t a m i n a t e d  
r e f i n e d  oil. (AS 4 6 . 0 9 . 9 0 0 ( 4 ) ( E ))

Finally, the S t a t e’s C o m p l a i n t  a l le g es  that the al l e g e d  

spill w a s  d i s c o v e r e d  in April 1986, and the c l e a n u p  p r o j e c t  b e g a n  

s h o r t l y  t he re af te r.  (Co mp la in t at HU 6 , 17-19). Yet, the 

H a z a r d o u s  S u b s t a n c e  R el e a s e  Act wa s e n a c t e d  two m o n t h s  later in 

June 1986. E v e n  if the c l e a n u p  and r e p o r t i n g  p r o v i s i o n s  of that  

st a tut e c o u l d  a p p l y  to g a s o l i n e  or T e s o r o ' s  conduct, the State 

was on n o t i c e  of the spill and b e g a n  c l e a n u p  p r o c e d u r e s  p r i o r  to 

the st a tu te 's  ena ct me nt . G i v e n  this timing, the H S R A  is not 

a p p l i c a b l e  and c a n n o t  be e n f o r c e d  a g a i n s t  Tesoro.

III. Th e S t a t e’s C o m m o n  L a w  C o u n t s  Fai l B e c a u s e  S an d e n  
Is N o t  A n A a e n t  Or J oin t V e n t u r e r  W i t h  Tesoro.

C o u n t s  VII, VIII, X, and XII of the State 's C o m p l a i n t

all eg e c l a i m s  of c o m m o n  law nu isa nce , trespass, st ri ct  liability,

and ne g l i g e n c e .  T e s o r o ' s  l i a b i l i t y  u n d e r  ea ch  cf th ese  co u nt s is

c o u n t s  is p r e m i s e d  on the n o t i o n  t h a t  S a n d e n  was  T e s o r o ' s  a gen t

or jo in t v e n t u r e r  an d T e s o r o  t h e r e f o r e  can be h e l d  li abl e for

San d en 's  acts or o m i s s i o n s  in the o p e r a t i o n  of the P e t e r s  C r e e k

station. ( C o m p l a i n t  at fill 32-34) T h i s  p r e m i s e  is false. As

d e t a i l e d  below, T e s o r o  and S a n d e n  are dis crete, i n d e p e n d e n t

b u s i n e s s e s .  T h e y  h a v e  no c o n t r a c t u a l  r e l a t i o n s h i p  w h a t s o e v e r  and

T e s o r o  h a s  do ne  n o t h i n g  to c r e a t e  an a p p a r e n t  a g e n c y  or joint

e n t e r p r i s e  as a b a s i s  for  liability.
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A. S a n d e n  Is Not  The Ac tua l A g e n t  Of Tesoro.

A l a s k a  has  ad o p t e d  the S ec o n d  R e s t a t e m e n t  s t a n d a r d  for 

d e t e r m i n i n g  w h e t h e r  an a g e n c y  ex ist s b e t w e e n  two se pa r at e e n t i­

ties. T h a t  p r o v i s i o n  states:

A g e n c y  is the f i d u c i a r y  r e l a t i o n  w h i c h  
r e s u l t s  from  the m a n i f e s t a t i o n  of c on se nt  by 
one p e r s o n  to a n o t h e r  that the e t h er  shall
act on his  b e h a l f  and s u bj e ct  to his  control,
and  c on s e n t  by the o t he r so to act.

G r e en  C o n s t r u c t i o n  Co. v. State D e p a r t m e n t  of R e v e n u e . 674 P . 2d

260, 265 (Alaska 1983), c i t i n g . R e s t a t e m e n t  (Second) of A g e n c y

§ 1 ( 1 ) ( 1 9 5 8 ) . 1 2 /  U n d e r  A l a s k a n  law, "the p a r t y  wh o  seeks to bind

a p r i n c i p a l  w i t h  acts of a p u r p o r t e d  a ge nt b e a r s  the b u r d e n  of

p r o v i n g  the f ac t of a gen cy. " Bruton, 513 P . 2d at 1126 n.7,

c i t i n g , St ate v. Ne al  & Sons, I n c . , 489 P . 2d 1016, 1019 (Alaska

1971).

Th e  St at e c a n n o t  p r o v e  any a ge n c y  b e t w e e n  S a n d e n  and 

Tesoro. At no time  ha s T e s o r o  c o n s e n t e d  to h a v i n g  S a n d e n  act on 

its behalf. N or  ha s Sander, ever a s s u m e d  the r e s p o n s i b i l i t y  of 

ac t in g on b e h a l f  of Tesoro. T h e r e  are no c o n t r a c t s  or a g r e e m e n t s  

b e t w e e n  S a n d e n  and T e s o r o  w h i c h  set u p  su c h an agency; indeed, 

t he re are no c o n t r a c t s  b e t w e e n  S a n d e n  and T e s o r o  at ail.

12/ A c c o r d , B r u t o n  v. A u t o m a t i c  W e l d i n g  & S u p p l y  C o r p o r a t i o n ,
513 P . 2d 1122, 1126 (Alaska 1973) ("An ag e n c y  r e l a t i o n
ex i st s o n l y  if t he re  h a s  b e e n  a m a n i f e s t a t i o n  of the
p r i n c i p a l  to the ag ent  t h a t  the a g en t m a y  act on h i s ac c o u n t
and c o n s e n t  b y  the a g en t so to act.")



S a n de n' s o n l y  c o n n e c t i o n  wi t h T e s o r o  is the use of signs and 

logo. Ye t  such c om m o n  use of a d v e r t i s i n g  and i n s i gn ia  cannot 

e s t a b l i s h  an a g e n c y  r e l a t i o n s h i p  and n u m e r o u s  co ur t s  have so 

held. S e e . e . g . . M a n i s  v. Gu lf  Oil C o r p . . 124 Ga. App. 258, 185 

S . E . 2 d  589, 59 0-9 1 (Ct. App. 1971) ( st at ion  o p e r a t o r  not agent of 

G u l f  d e s p i t e  use of G u l f  signs and u n i fo rm s) ; G r e e n b e r c  v. Mobil 

Oil C o r p . , 318 F. Supp. 1025, 1028-29 (N.D. Tex. 1970) (display 

of M o b i l  si gns and logo do e s not  cr ea t e  a g e n c y  w i t h  stat ion  

de ale r);  L e v i n e  v. S t a n d a r d  Oil C o . , In K y . 249 Miss. 651, 153 

S o . 2d 750, 751 (1964) ( st an da r d l e s s e e - d e a l e r  n e t  ag ent  even 

t h o u g h  he l e a s e d  s t a t i o n  from S t a n d a r d  and u s e d  its signs and 

u n i f o r m s ).1 3 /

N o r  ca n  T e s o r o ' s  July, 1985 D i s t r i b u t o r  A g r e e m e n t  set

u p  an a g e n c y  w i t h  Sanden. T h a t  a g r e e m e n t  is w i t h  P e t r o  Products,

Te s o r o ' s  d i s t r i b u t o r .  All of Sa nde n' s r e l a t i o n s  are li ke wi se

w i t h  Fetro, not  Tesoro. Mo reo ve r, that  d i s t r i b u t i o n  a gr ee m e n t

s p e c i f i c a l l y  d i s c l a i m s  any a g e n c y  r e l a t i o n s h i p  b e t w e e n  the

c o n t r a c t i n g  par ti es :

[T]his A g r e e m e n t  is not  i n t e n d e d  and shall 
n o t  be c o n s t r u e d  to c r e a t e  any agency, 
p a r t n e r s h i p ,  j o i n t  v e n t u r e  or o t h e r  fo rm  of 
jo in t e n t e r pr i se , and it is u n d e r s t o o d  th at  
D i s t r i b u t o r  shall c o n d u c t  its b u s i n e s s  at its 
o w n  risk and  e x p e n s e  and for its o w n  account.

13/ T h i s  is just  a sampling. O v e r  fi f t e e n  st a te s and several
f e d e r a l  c o u r t s  h a v e  h e l d  t h a t  a s er vi ce  s t a t i o n  d e a l e r  does
ne t  b e c o m e  a re fi n e r ' s  a g e n t  b y  m e a n s  of, i n t e r  a l i a , commcr
si gns an d logos. E a c h  of t h e s e  c a se s are i d e n t i f i e d  and
d i s c u s s e d  b y  state, in A p p e n d i x  I to t hi s brief.
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A g r e e m e n t  at T] 23. See U n d i s p u t e d  Fa c t Mo. 11.

Finally, c e n t r a l  to any a g e n c y  r e l a t i o n s h i p  is the 

p r i n c i p a l ' s  a b i l i t y  to c o nt ro l the o p e r a t i o n s  and a c t i v i t i e s  of 

the a l l e g e d  agent. For example, in G r e e n  C o n s t r u c t i o n , the 

A l a s k a  Su p r e m e  C o u r t  r e j e c t e d  a c l a i m  of a g e n c y  b e t w e e n  pip el in e 

c o n t r a c t o r s  and A l y e s k a  b e c a u s e  the c o n t r a c t o r s  did not  e s t a b l i s h  

"the d e g r e e  or n a t u r e  or c on t ro l e x e r c i s e d  by  A l y e s k a  o v e r  the 

labor, m a t e r i a l s  an d e q u i p m e n t  f u r n i s h e d  b y  ( c o n t r a c t o r s  that] is 

s u f f i c i e n t  to j u s t i f y  an a ge n c y  r e l a t i o n s h i p  b e t w e e n  t h e m . "14/

647 P . 2 d  at 266. Likewi se,  T e s o r o  h a d  n e i t h e r  the  r i g h t  to 

c o n t r o l  no r actual co n t r o l  o v e r  S a n de n' s  P e t e r s  C r e e k  station.

It h a d  no o w n e r s h i p  in the s t a t i o n  or s t o r a g e  t a n ks  and no 

ri gh t to share in the p r o f i t s  or r e v e n u e  S a n d e n  e a r n e d  from his 

bu s in ess . ( U n d i s p u t e d  Fa ct s Nos. 1, 5 and 7).

T e s o r o ' s  r e l a t i o n s h i p  w i t h  S a n d e n  is thus  e v e n  more 

a t t e n u a t e d  th a n the c o n t r a c t o r s  w i t h  A l y e s k a  in Green. In G r e e n , 

A l y e s k a  d e a l t  d i r e c t l y  and c o n t i n u o u s l y  w i t h  the c o n t r a c t o r s  and 

e x e r c i s e d  co n t r o l  ov e r the con t ra ct or s'  a c q u i s i t i o n  cf m a t e r i a l s  

and labor. 647 P . 2d at 265. T e s o r o  h a d  no such p o w e r  over

14/ In d e n y i n g  th e c l a i m  of agency, the G r e e n  C o u r t  also  n o t e d  
t h a t  t h e r e  w a s  a la ck  of c o n s e n t  f r o m  the a l l e g e d  p r i n c i p a l  
and a c o n t r a c t u a l  d i s c l a i m e r  b e t w e e n  the partie s. 674 P . 2d 
at 265-266. Li kewise, T e s o r o  h a s  not, b y  act or omission, 
c o n s e n t e d  to an a g e n c y  r e l a t i o n s h i p  w i t h  Sanden. In fact, 
T e s or o' s o n l y  c o n t r a c t  in issue, the July, 19S5 D i s t r i b u t o r  
Ag r ee me nt , s p e c i f i c a l l y  d i s c l a i m s  an y a g e n c y  r e l a t i o n s h i p  in 
l a n gu ag e a l m o s t  i d e n t i c a l  to th a t c i t e d  b y  the S u p r e m e  C ou rt  
in G r e e n . Id. at 265.
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Sanden. Sim ilarly, the A l a s k a  Su p r e m e  C o u r t  s t r u c k  d o w n  a cl aim  

of a g e n c y  b e t w e e n  a p a r e n t  and s u b s i d i a r y  in B e n d i x  Corp. v.

A d a m s , 610 P . 2d 24 (Alaska 1980), ev e n t h o u g h  the a l l e g e d  agent's 

ac t io ns  were f u n d e d  by  a loan fro m the a l l e g e d  p r i n c i p a l .  Again, 

no loan e xi s t s  b e t w e e n  T e s o r o  and Sanden. ( U n d i s p u t e d  Fa ct  No.

7) Thus, the Sta te' s a l l e g a t i o n s  of a g e n c y  b e t w e e n  S a n d e n  and 

T e s o r o  c a n n o t  be sustained.

B . S a n d e n  Wa s No t  The A p p a r e n t  A o e n t  O f Tesoro.

In Al as ka,  C o u r t s  have  a d o p t e d  the S e c o n d  R e s t a t e m e n t

as the rule for the  c r e a t i o n  of an a p p a r e n t  a g e n c y  r e l a t i o n s h i p

a m o n g  two s e p a r a t e  ent ities. T h a t  s t a n d a r d  p ro vi de s:

[ A ] p p a r e n t  a u t h o r i t y  to do an act is c r e a t e d
as to t h i r d  p e r s o n s  by  w r i t t e n  or  sp ok en
w o r d s  or an y o t h e r  c o n d u c t  of the  p r i n c i p a l
which, r e a s o n a b l y  i n te rp re te d,  c a u s e s  the 
t h i r d  p e r s o n  to b e l i e v e  th a t the p r i n c i p a l  
c o n s e n t s  to h a v e  the act do n e on hi s b e h a l f  
b y  the p e r s o n  p u r p o r t i n g  to act for him.

I
C i t y  of D e l t a  J u n c t i o n  v. M a c k  Trucks, I n c . , 670 P . 2d  1123, 1130

(Alaska 1983), c i t i n g , R e s t a t e m e n t  (Second) of Agen cy,  § 27. In

a p p l y i n g  t h i s  st andard, A l a s k a n  c o u r t s  e m p h a s i z e  t h a t  it is the

a l l e g e d  p r i n c i p a l ' s  c o n d u c t  -- no t th at  of the a l l e g e d  a gen t

t h a t  c o n t r o l s  the i s su e of a p p a r e n t  agency. As the S u p r e m e  C o u r t

of A l a s k a  r e c e n t l y  s t r e s s e d  in J a c k s o n  v. P o w e r :

[It] is the  p r i n c i p a l 1s c o n d u c t  t h a t  g i v es  
rise to h i s  l i a b i l i t y  and  n o t  the c o n d u c t  of 
the a l l e g e d  agent; "one d e a l i n g  w i t h  an 
a l l e g e d  a g e n t  m u s t  p r o v e  th a t the p r i n c i p a l  
wa s  r e s p o n s i b l e  for the a p p e a r a n c e  of a u t h o r­
ity, b y  d o i n g  s o m e t h i n g  or p e r m i t t i n g  the 
a l l e g e d  a g e n t  to do s o m e t h i n g  t h a t  led 
others, i n c l u d i n g  the p la i n t i f f ,  to b e l i e v e
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th a t the ag ent  ha d  the a u t h o r i t y  he p u r p o r t e d  
to h a v e ."

No. 3237, slip op. at 12 (Octo ber  16, 1987) (e mphasis in o r i g i­

nal), c i t i n g , D e l t a  J u n c t i o n . 670 P . 2d at 1130. In this case, 

u n l i k e  J a c k s o n  and D e l t a  J u n c t i o n . T e s o r o  ha s done nothing, by  

act or omissio n,  w h i c h  c ou l d lead t h i r d  p a r t i e s  to b e l i e v e  S a n d e n  

h a d  a u t h o r i t y  to act on its behalf. In fact, T e s o r o ' s  onl y 

ac t i o n s  c o n f i r m e d  t h a t  S a n d e n  was an i n d e p e n d e n t  business, o w n e d  

and o p e r a t e d  w i t h o u t  any s u p p o r t  or a s s i s t a n c e  fr o m Tesoro.

In D e l t a  J u n c t i o n , the C o u r t  a l l o w e d  a c l a i m  of a p p a r­

ent a u t h o r i t y  w h e r e  the local t r uc k d e a l e r  was a l i c e n s e d  f r a n­

chise e of the n a t i o n a l  M a c k  T r u c k  chain. U n l i k e  the t r u c k  d e a l e r  

in D e l t a  J u n c t i o n . S a n d e n  wa s  no t  a l i c e n s e d  f r a n c h i s e e  of 

Tesorz. Indeed, T e s o r o  h a d  no c o n t r a c t s  w i t h  S a n d e n  w h a t s o ev er . 

T e s o r o  n e v e r  sold  or d e l i v e r e d  one d r o p  of g a s o l i n e  to Sanden 's 

P e te r s  C r e e k  station. N o r  d i d  T e s o r o  h a v e  any c o nt r ol  or i n f l u­

ence o v e r  the o p e r a t i o n  of the s t a t i o n  or Sa nde n' s business.

Thus, the i n t i m a t e  f r a n c h i s e  r e l a t i o n s h i p  b e t w e e n  M a c k  t r uc k and 

its l i c e n s e d  d e a l e r  d o e s  no t e x i s t  h e r e .15/

15/ Li kewise, in J a c k s o n  v. P o w e r , the C o u r t  d e n i e d  s u m m a r y
j u d g m e n t  on a c l a i m  of a p p a r e n t  a u t h o r i t y  w h e r e  the al l e g e d  
ag e nt s ( E m e r g e n c y  R o o m  D o c t o r s )  w o r k e d  in, and  w e r e  an 
i n t e g r a l  p a r t  of, the a l l e g e d  p r i n c i p a l’s (Hospital) 
bu si ne ss . Here, S a n d e n  d o e s  n o t  w o r k  on T e s o ro 's  pr ope rt y,  
n o r do es  T e s o r o  o w n  a n y  e q u i p m e n t  at S an den 's  station. 
Sa n de n' s r el a t i o n s h i p ,  u n l i k e  the d o c t o r s  in J a c k s o n , is 
w i t h  Petro, n o t  Tes oro . S a n d e n  is a b r a n d e d  d e a l e r  of, and

(F oo tno te  Co n t i n u e d )
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Te s or o' s on ly  c o n d u c t  w i t h  S an d e n  r e i n f o r c e d  th at

S a n de n' s s ta t i o n  wa s i n d e p e n d e n t l y  o w n e d  and operated. T e s o r o

r e q u e s t e d  S a n d e n  to p l a c e  two signs on e i t h e r  side of the k i o s k

at h i s  s t a t i o n  w h i c h  reac'.:

"This S t a t i o n  Is I n d e p e n d e n t l y  O w n e d  And 
O p e r a t e d . "

( U n d i s p u t e d  Fact No. 6 ) As the D e l t a  J u n c t i o n  C o u r t  noted, such 

si gn s w e r e  ab s e n t  from the local M a c k  d e a l e r ' s  f r a n c h i s e  (670 

P . 2d  at 1130-31), and rem ov e an y d o u b t  as to Sanden's i n d e p e n­

dence. Si milarly, w h i l e  the D e l t a  J u n c t i o n  C o u r t  e m p h a s i z e d  that 

the local M a c k  d e a l e r  h a d  "Mack" f e a t u r e d  p r o m i n e n t l y  in its 

c o r p o r a t e  name, S a n d e n’s b u s i n e s s  na m e c o n t a i n s  no r e f e r e n c e  to 

Tesor o;  it is simply, "Sanden's Fuel C o m p a n y . "  Again, u n l i k e  the 

local M a c k  d e a l e r  in C i t y  of D e l t a  J u n c t i o n , Sa n d e n  w a s  not  

r e q u i r e d  to sell e x c l u s i v e l y  T e s o r o  p r o d u c t s  and in fact, c a r r i e d  

n u m e r o u s  p r o d u c t s  fr om  c o m p e t i n g  refiners. (Sa nde n Dep. 260,
\t)

2 6 1 )1 6 /

(F o o t n o t e  Co nt in u ed )
r e c e i v e s  his p r o d u c t  from, Petro, no t  Tesoro. Thus, the 
c l a i m  of a ge n c y  i d e n t i f i e d  in J a c k s o n  is d r a s t i c a l l y  
d i f f e r e n t  fr o m the two i n d e p e n d e n t  b u s i n e s s e s  at i s s u e  here.

16 / T h e  D e l t a  J u n c t i o n  Court's c i t a t i o n  to Gizzi v. Texaco.
I n c . , 437 F . 2 d  308 (3d Cir. 1971), cert, denied, 4 0 4  U.S.
829 (U.S. 1971), h i g h l i g h t s  t ha t it is the c o n d u c t  of the 
a l l e g e d  p r i n c i p a l . not that of the agent, w h i c h  c o n t r o l s  the 
q u e s t i o n  of a p p a r e n t  agency. In G i z z i , the C o u r t  a l l o w e d  
the  c l a i m  of a p p a r e n t  a g e n c y  to go to the jury  b e c a u s e  
T e x a c o  h a d  p e r f o r m e d  c e r t a i n  acts w h i c h  p l a c e d  the 
f r a n c h i s e d  d e a l er 's  a p p a r e n t  a g e n c y  into  question. 
S p e c i f i c a l l y ,  T e x a co 's  r e g i on al  h e a d q u a r t e r s  w e r e  a c r o s s  the

(F oot not e C o n t i n u e d )
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Finally, a f i n d i n g  of a p p a r e n t  ag en c y  under S e c t i o n  27 

of the R e s t a t e m e n t  r e q u i r e s  that  any t hir d p ar ty 's re li an ce  on an 

act of the al le ge d  p r i n c i p a l  mu s t be rea sonable. Here, t h e r e  is 

no a l l e g a t i o n  that State relied, or r e a s o n a b l y  could h a v e  relied, 

on any  act b y Tes oro  to c r e a t e  an a p p a r e n t  a g e n c y  wi th  Sanden. 

Rather, the State had a ct u a l  k n o w l e d g e  that Sanden's P e t e r s  C r e e k  

s t a t i o n  and its u n d e r g r o u n d  s to ra ge  ta nks  w e r ’ owned and o p e r a t e d  

s o le l y  b y  Sanden. On J u n e  6 , 1986, the A l a s k a  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s  r e c e i v e d  the " N o t i f i c a t i o n  for U n d e r g r o u n d  

S t o r a g e  Ta nk" forms from S a n d e n  and p l a c e d  the forms on file  in 

its office. (A copy of t h e s e  forms are l o c a t e d  at A p p e n d i x  II, 

T a b  C). T h e s e  forms make p l a i n  th at  S a n d e n  -- not Tesoro -- is 

r e s p o n s i b l e  for the u n d e r g r o u n d  s to ra ge  t an ks  in question. The 

St ate c a n  n o t  n o w  cl aim o t h er w is e.

As w i t h  actual ag en cy , the S t a t e’s c l a i m  of a p p a r e n t  

a g en c y  is r e d u c e d  to the a s s e r t i o n  th at  S a n de n' s use of T e s o r o  

signs and logos is en ough t o c re a t e  an a g e n c y  relations hi p. No 

c o urt  in A l a s k a  ha s  a d d r e s s e d  this legal que sti on , but n u m e r o u s  

d e c i s i o n s  h a v e  h e l d  that, as a m a t t e r  of law, an oil c om p a n y ' s  

adv e rt is in g,  signs, and i n s i g n i a  a lo ne  d o e s  n e t c o n s ti tu t e an

(Fo ot not e Con t in ue d)
s t r e e t  fr om  the s t a t i o n  in i ss ue  and T e x a c o  owned c e r t a i n  
e q u i p m e n t  at the station. M o s t  im po rt a n t l y ,  Texaco 
p e r s o n n e l  k n e w  of, and a c q u i e s c e d  in, the local dea le r' s 
f o r e i g n  ca r rep air  o p e r a t i o n  w h i c h  w a s  the alle ge d c a u s e  of 
p l a i n t i f f ' s  injury. _Id. at 310. N o n e  of th ese  c o n d i t i o n s  
e x i s t  in this case.
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a g e n c y  r e l a t i o n s h i p  wi t h a d e a l e r  w h e r e  one does  not ot her wi se 

e x i s t . 17/ For example, in Co e v. E s a u , 377 P . 2d 815, 817-19 

(Okla. 1963), the c our t found no a g e n c y  even  t h o u g h  there was a 

d e a l e r  a g r e e m e n t  b e t w e e n  the s t a t i o n  and the oil company, and the 

oil c o m p a n y  le a se d the st at io n to the dealer. The  C o u r t  e x p l i c­

it ly r e j e c t e d  the a r g u me nt  th a t the d e a l e r’s use of the oil 

c o m p a n y ' s  signs c o u l d  c o n s t i t u t e  an a p p a r e n t  agency:

It is ind ee d a m a t t e r  of c o m m o n  k n o w l­
edg e and p r a c t i c e  t h a t  d i s t i n c t i v e  co l o r s  and 
trade m a r k  signs are d i s p l a y e d  at g a s o l i n e  
s t a t i o n s  b y i n d e p e n d e n t  d e a l e r s  of p e t r o l e u m  
p r o d u c t  suppliers. T h e s e  s ig ns and em bl em s 
r e p r e s e n t  no more t h a n  n o t i c e  to the m o t o r i s t  
t h a t  a g i v e n  c o mp an y 's  p r o d u c t s  are b e i n g  
m a r k e t e d  at the station. [ c i t a t i o n s  omitted)

The law of s i x t e e n  d i f f e r e n t  sta te s w h i c h  he ve  a dd re ss e d 
this p r e c i s e  i ss ue is c a t a l o g u e d  in A p p e n d i x  I to this 
brief. In e a c h  of these cases, the C o u r t  r e j e c t e d  a c l a im  
of ac tua l or a p p a r e n t  a g e n c y  in s i t u a t i o n s  where the oil 
c o m p a n y  h a d  s u b s t a n t i a l l y  g r e a t e r  c o n t a c t  w i t h  the de al er  
t h a n  T e s o r o  ha s  w i t h  Sanden. F o r  example, sever al courts 
h a v e  f ou nd  t ha t a s t at io n o p e r a t o r  w i t h  a f r a n c h i s e  
a g r e e m e n t  who  lea se s the p r e m i s e s  f r o m  the oil company, and 
r e c e i v e s  g a s o l i n e  d i r e c t l y  f r o m  the r e f i n e r  and d i s p l a y s  the 
oil c o m p a n y ' s  si gns and i n si gn ia , is no t  the a p p a r e n t  agent 
of the oil company. S e e , e . g . . A n c l e  v. S t a n d a r d  O i l , 3C1
F. Supp. 107, 109 (N.D. Cal. 1969) (les see  d e a l e r  was not 
a g e n t  cf l es s o r  oil c o m p a n y  d e s p i t e  d i s p l a y i n g  signs, 
a d v er ti si ng , and cr ed i t cards); D r u m  v. Pu r e Oil C o . . 184 
S o . 2d  196, 193 (Fla. App. 1965) ( le sse e d e a l e r  no t agent cf 
oil c o m p a n y  e v e n  t ho u g h  it d i s p l a y e d  re fi ne r' s signs and 
e x e c u t e d  a le ase and m o r t g a g e  w i t h  th e ref ine r) ; Smith v. 
C i t i e s  S e r v i c e  Oil C o . . 3 4 6  F . 2 d  349, 352 (7th Cir. 1955)
(no a g e n c y  o e t w e e n  lessee d e a l e r  a n d  oil c o m p a n y  ev e n t h o u g h  
the d e a l e r  p u r c h a s e d  its fuel  f r o m  C i t i e s  S e rv ic e and 
d i s p l a y e d  its logo and signs) ( a p p l y i n g  M i c h i g a n  xaw).
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I d . at 818. A c c o r d . B e ck ha m v. E x x o n  C o r p . . 539 S .W . 2 d  217, 

2 1 9 - 2 0  (Tex. Civ. App. 1976) (no a p p a r e n t  ag en c y  in spite of 

lease and d e a l e r  a gr e e m e n t  b e t w e e n  the d e a l e r  and E x xo n where 

s t a t i o n  d i s p l a y e d  E x x o n  sign and logo); A r c e n e a u x  v. Texaco,

I n c . . 523 F. 2 d 924, 926-27 (5th Cir. 1980), c e r t , d e n i e d . 450 

U.S. 928 (U.S. 1981) (court r ej e ct s c l ai m of a p p a r e n t  agency 

d e s p i t e  st ati o n' s us e of Texaco 's  sign and insignia).

C. S a n d e n  Was  No t  E n g a g e d  In A n y  J oi nt  
E n t e r p r i s e  W it h Tesoro.________________

In N i c h o l a s  v. M o o r e . 57 0  ?. 2d  174, 178 (Alaska 1977), 

th e  A l a s k a  S u p r e m e  C o u r t  laid d o w n  the f ac to rs  n e c e s s a r y  to find 

a j oi nt  e n t e r p r i s e  u n d e r  Al as ka  law:

(a) A  c o n t r i b u t i o n  b y the p a r t i e s  of money, property, 
effort, knowledge, skill, or o t he r a ss et  to a 
c o m m o n  u n de rt ak i ng ;

(b) A jo in t p r o p e r t y  i n t e r e s t  in the s ub je ct  m a t t e r  o: 
the venture;

(c) A  r i g h t  of mu tua l c o n t r o l  or m a n a g e m e n t  of the
 h" - +   »

(d) E x p e c t a t i o n  of profi t,  or the p r e s e n c e  cf 'adven­
ture,' as it is s o m e t i m e s  called;

(e) A  ri ght  to p a r t i c i p a t e  in the profits;

(f) M o s t  usually, l i m i t a t i o n  of the o b j e c t i v e  to a 
si n gl e u n d e r t a k i n g  or ad ho c e nte rpr is e. ( f o o t­
note s omitted)

Se e also N o r t h e r n  Li oh ts  Motel, Inc. v. S w e a n e v , 561 P . 2d 1176,

1187, on r e h 'c , 563 P . 2d 256 (Al ask a 1977) (joint v e n t u r e  d e f i n e d  

as an a s s o c i a t i o n  of two or more  p e r s o n s  to c a r r y  out a sincle



b u s i n e s s  e n t e r p r i s e  for p r o f i t  for w h i c h  p u r p o s e s  th ey  comb ine  

t h ei r pro pe r t y,  money, effects, skill, and kno wl e dg e ).

H e r e  T e s o r o  h a s n o t  c o n t r i b u t e d  or c o m b i n e d  its money, 

pro per ty,  or o t h e r  as se t s  w i t h  S a n d e n  to o p e r a t e  the Pe te rs  C r e e k  

station. ( U n d i s p u t e d  Fa ct  No. 7). As the t e s t i m u n y  of Sanden. 

P e t ro vi ch ,  and W a d e  Rodgers, T es or o's  M a r k e t i n g  Manag er,  d e m o n­

strates, T e s o r o  has:

• N e v e r  p o o l e d  its money, p ro pe rt y,  or o t h e r  
as s e t s  w i t h  S a n d e n  or Petro;

• N e v e r  s h a r e d  in the p r o f i t s  or e x p e c t e d  a 
s ha re in the p r o f i t s  w i t h  S a n d e n  or Petro; 
and

• N e v e r  o w n e d  or c o n t r o l l e d  the P e t e r s  C r e e k  
station, S a n d e n’s bus ine ss , or the g a s o l i n e  
in h i s  u n d e r g r o u n d  tanks and lines.

( U n d i s p u t e d  F a c ts  Nos. 5 and  7). Indeed, T e s o r o  c e a s e d  to ha v e 

any p r o p e r t y  i n t e r e s t  in the g a s o l i n e  w h e n  P e t r o  t o o k  p o s s e s s i o n  

of it at the A n c h o r a g e  terminal. P e r h a p s  m o s t  imp or tan tly ,

T e s o r o  h a d  no d u t y  to inspect, modi fy , or r ep a i r  the u n d e r­

gr o u n d  s t o r a g e  t a n k s  and lines o w n e d  b y  Sanden. ( U n d i s p u t e d  Fare 

N o . 2).

Q u i t e  simply, to h o l d  t h a t  s u p p l y i n g  a d i s t r i b u t e r  w i t h  

a p r o d u c t  m a k e s  the s u p p l i e r  a j oi nt  v e n t u r e r  w i t h  e v e r y  link in 

the c h a i n  of d i s t r i b u t i o n  w o u l d  be an u n p r e c e d e n t e d  and u n w a r­

ra n t e d  e x t e n s i o n  of  the law. In W e l l s  v. W h i t a k e r . 207 Va. 616, 

151 S . E . 2 d  422, 431 (1966), the V i r g i n i a  S u p r e m e  C o u r t  h e l d  that 

a d e a l e r  of a m m o n i a  n i t r a t e  c o u l d  n o t  be c o n s i d e r e d  a j oin t 

v e n t u r e r  w i t h  the m a n u f a c t u r e r  since the two b u s i n e s s e s  di d  not
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share p r o p e r t y  and profits. In so holding, the C o u r t  n o t e d  that

a p p l y i n g  j oi nt e n t e r p r i s e  c o n c e p t s  to such a r e l a t i o n s h i p  w o ul d

s t r e t c h  the c o n c e p t  to an ab sur d point:

" O t h e r w i s e  e v e r y  person, fir m or c o r p o r a t i o n  who 
f u r n i s h e s  m a t e r i a l s  or s u p p l i e s  in c o n n e c t i o n  w i t h  
an e n t e r p r i s e  m i g h t  be t e r m e d  j oin t vent ure rs , 
w h e t h e r  or no t  they had any such i n t e n ti on ."

Id. at 432.

T h e  u n d i s p u t e d  facts and c o n t r o l l i n g  law e s t a b l i s h  that 

no g e n u i n e  issue of m a t e r i a l  fact e xi s t s  t h a t  c o u l d  c o n n e c t  

T e s o r o  w i t h  any act or o m i s s i o n  th at  m i g h t  h a v e  c a u s e d  the 

c o n t a m i n a t i o n  of the P e t e r s  C r e e k  aquifer. N o r  is S an d e n  the 

ag ent  of, or j o in t v e n t u r e r  with, Tesoro. In the ab s e n c e  of any 

such r el a t i o n s h i p ,  T e s o r o  ma y  not be h e l d  liable for the acts of 

o t h e r s .

IV. T h e  S ta te' s C o m m o n  L a w  C o u n t s  Fail B e c a u s e  T e s o r o  
H a s  P e r f o r m e d  No  I n t e n t i o n a l  Or N e g l i g e n t  A c t  In 
Cor.nect-on W i t h  The A l l e g e d  Leak.______________________

C o u n t s  VII, VIII, X and XIII a ll e g e  c o m m o n  law cl a i m s  

of p u b l i c  nui sa nce , trespass, st ri ct  liability, and n e g l i ge nc e.

In a d d i t i o n  to the lack of a g e n c y  or j o in t v e n t u r e  st at us  o u t­

lined above, e a c h  of th es e C o u n t s  f a i ls  b e c a u s e  no c o n d u c t  by 

T e s o r o  w h e t h e r  -- i n t e n t i o n a l  or n e g l i g e n t  -- has  any  c o n n e c t i o n  

w i t h  the a l l e g e d  spill. S u c h  p r e d i c a t e  act is a n e c e s s a r y  

e l e m e n t  to an y  c o m m o n  la w liability.
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A. C o u n t  X -- S tr i c t  L i a b i l i t y  For 
U l t r a h a z a r d o u s  Activit y. __________

C o u n t  X seeks to h o l d  T e s o r o  s t r i c t l y  li abl e for all 

d a m a g e s  i n c u r r e d  as a c o n s e q u e n c e  of the l e a k i n g  t ank s a n d / o r  

u n d e r g r o u n d  li nes at the P e t e r s  C r e e k  station. In Alaska, no 

c o u rt  h a s  ye t a d d r e s s e d  w h e t h e r  the s to r a g e  of g a s o l i n e  is an 

u l t r a h a z a r d o u s  or i n h e r e n t l y  d a n g e r o u s  a c t i v i t y  t h a t  can s up po rt  

a f i n d i n g  of s tr i c t  liability. Se v e r a l  o t h e r  j u r i s d i c t i o n s  w h i c h  

h a v e  a d d r e s s e d  this q u e s t i o n  h a v e  held, h ow ev er,  that the s to rag e 

of g a s o l i n e  is no t an a b n o r m a l l y  d a n g e r o u s  or u l t r a h a z a r d o u s  

a c t i v i t y . 18 / Fu rt h er mo re , the A l a s k a  S u p r e m e  C o u r t  in M a r t i n  v. 

U n i o n  Pr odu ct s, I n c . , 543 P . 2 d  400, 405 ( Al ask a 1975), u p h e l d  

a p p l i c a t i o n  of a n e g l i g e n c e  s t a n d a r d  w h e r e  an oil c om p a n y ' s  

t r a n s m i s s i o n  of h e a t i n g  oil into a 5 0 0 - g a l l o n  t a n k  a l l e g e d l y  

c a u s e d  a fire.

E q u a l l y  important, e v e n  the d o c t r i n e  of s tr i c t  l i a b i l­

ity r e q u i r e s  th at  the a l l e g e d  t o r t f e a s o r  h a v e  some c o n n e c t i o n

18/ See, e .c . , H u d s o n  v. P e a v e v  Oil C o . , 259 O r . 3, 556 ? . 2 d  175, 
178 (Or. 1977) (stor ag e of g a s o l i n e  b y  s e r v i c e  s t a t i o n  no t 
a b n o r m a l l y  d a n g e r ou s) ; B a g i e v  v. C o n t r o l l e d  E n v i r o n m e n t  
C o r p o r a t i o n . 503 A . 2d 823, 825 (N.H. 1986) (same); Greer.e v. 
Spir.ninc, 48 S . W . 2 a  51, 53 (Mo.App. 1931) (same); Her.nlcar, 
v. A t l a n t i c  R e f i n i n g  C o . , 282 F. Supp. 667, 680 (E.D. Pa. 
1967), a f f ' d . 400 F.2d  857 (3d C i r . *1968), c e r t , d e n i e d . 395 
U.S. 9 0 4 (1969) (same); S m i l l i e  v. C o n t i n e n t a l  Oil C o m p a n y . 
127 F. Supp. 508, 510 (D. Colo. 1954) (same); P r v o r  v. 
C h a m b e r s b u r g  Oil & Gas C o . . 37 Pa. 521, 103 A . 2d 425, 4 2 7 - 2 8  
(1954) (same); M o r r i s o n  v. S t a n d a r d  Oil Co. of  N e w  J e r s e y . 
105 N.J.Eq. 104, 147 A. 161, 163 (Ct. Ch. 1929) (same);
S a rn o v. Gu lf  R e f i n i n c  C o . , 99 N.J.L. 140, 124 A. 145, 146 
(N.J. 1924) (same).
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w i t h  the al l e g e d  u l t r a h a z a r d o u s  a c t i v i t y  w h i c h  res ul te d in 

damage. For T e s o r o  to be h e l d  s t r i c t l y  liable, it mu st  ha v e some 

c o n n e c t i o n  w i t h  the s t o r a g e  of g a s o l i n e  in the u n d e r g r o u n d  ta nks 

and lines at the P e t e r s  C r e e k  station. It ha d  none. In a 

si m i l a r  c i r c u m st an c e,  the C o u r t  in St ate D e p a r t m e n t  of E n v i r o n­

me n t a l  P r o t e c t i o n  v. E x x o n  C o r p . . 151 N.J. S upe r 464, 376 A . 2d 

1339 (Super Ct. 1977) r e f u s e d  to im p os e str ic t l i a b i l i t y  for 

d a m a g e s  r e s u l t i n g  from  an oil d i s c h a r g e  a g ai ns t the cu r r e n t  ow ner  

of p r o p e r t y  (ICI, Inc.) w h e n  the e v i d e n c e  r e v e a l e d  that the 

f o r m e r  o w n e r  (Exxon) h a d  c a u s e d  or p e r m i t t e d  the dis charge. The 

C o u r t  h e l d  th a t  the r a t i o n a l e  for i m p o s i n g  st ri ct  l i a b i l i t y  c o u l d  

not e x t e n d  to ICI, b e c a u s e  it ha d  no c o n n e c t i o n  w i t h  the ul t r a -  

h a z a r d o u s  activity:

The r a t i o n a l e  for i m p o s i n g  s t r i c t  l i a b i l i t y  
is c l e a r l y  i n a p p l i c a b l e  to the p r e s e n t  case.
Th e rule of l i a b i l i t y  w i t h o u t  fa ul t has  no 
a p p r o p r i a t e  a p p l i c a t i o n  to ICI u n d e r  the 
fa cts h e r e  b e c a u s e  ICI did  n o t  b r i n g  the oil 
onto or into its p ro pe rt y.  It d i d  not 
k n o w i n g l y  p e r m i t  the oil to a c c u m u l a t e  and 
d i d  n o t h i n g  to e n c o u r a g e  or c o n t r i b u t e  to oil 
b e i n g  st o r e d  u p  there.

I d . at 1344. Lik ew i se , T e s o r o  is n ot  now, no r wa s at the time of

the a l l e g e d  leak, e n g a g e d  in the u n d e r g r o u n d  stora ge  of p e t r o l e u m

at the P e t e r s  C r e e k  station. If San de n' s  t a n ks  we r e i n d e e d  the

so u rc e cf the leak, T e s o r o  is n o t  r e s p o n s i b l e  for the d i s c h a r g e

of g a s o l i n e  onto  and  into  the g r o u n d  an d aquifer. T e s o r o  sh o u l d

not
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b e a r  the b u r d e n  of p a y i n g  for the c o n s e q u e n c e s  of the a c t i v i t i e s  

of t h i r d  parties.

B . C o u n t  VII -- C o m m o n  La w Nu isa nc e.

In o r d e r  to imp os e l i a b i l i t y  on T e s o r o  for pu bl ic 

nu isa nce , the State m u s t  d e m o n s t r a t e  tha t some c o n d u c t  by T e s o r j 

was i n t e n t i o n a l  or negl ige nt . See M a i e r  v. C i t y  of K e t c h i k a n .

403 P .2d 34, 38 (Alaska 1965), r e v 'd on o t h e r  g r o u n d s . J o h n s o n  v. 

C i t y  of F a i r b a n k s . 583 P . 2d 1818 (Alaska 1978), (claim b a s e d  on 

p u b l i c  n u i s a n c e  m u s t  at least show d e f e n d a n t ' s  c r e a t i o n  or 

m a i n t e n a n c e  of some p h y s i c a l  co ndi t io n) ; S n y d e r  v. K e l t e r . 4 

A l a s k a  447, 4 5 5 - 4 5 6  (1912) (nuisa nce  c l a i m  m u s t  d e m o n s t r a t e  

d e f e n d a n t ' s  m a i n t e n a n c e  of b a w d y h o u s e ) .  As D e a n  P r o s s e r  has 

stated:

T o d a y  l i a b i l i t y  for n u i s a n c e  m a y  rest  u p o n  an 
i n t e n t i o n a l  i n v a s i o n  of the p l a i n t i f f’s 
in t er est s,  or a n e g l i g e n t  one, or co n d u c t  

*’ w h i c h  is a b n o rm al  and out of p l a c e  in its 
s u rr ou nd in g s,  and so falls f a i r l y  w i t h i n  the 
p r i n c i p l e  of st ri ct  liability. W i t h  ve r y 
rare e x c e p t i o n s  th ere is no l i a b i l i t y  u nl e s s  
the case can be fi t t e d  into one of these 
f a m i l i a r  c at eg ori es.

Prosse r,  L a w  of T o r t s . § 87 at 574 (4th Ed. 1971).

T e s o r o  c o m m i t t e d  no n e g l i g e n t  or i n t e n t i o n a l  acts w i t h

r e g a r d  to the u n d e r g r o u n d  ta nks  or li nes at S a n d en ' s station.

All  act s or  o m i s s i o n s  w e r e  p e r f o r m e d  b y  others.

A  p e r s o n  is not  c i v i l l y  li a bl e for  a n u i s a n c e  c a u s e d  or

p r o m o t e d  b y  others, and such  p e r s o n  is not b o u n d  to incur the

ex p e n s e  to a bat e such a nu isa nc e. Unite tes v. Ira S. B u s h e v



~

& S o n s , I n c . . 363 F. Supp. 110, 119 (D.Vt.), c e r t . d e n i e d . 417 

U.S. 976 (1974) (parent c o r p o r a t i o n  liable for pu bl ic  nuisance 

a s s o c i a t e d  w i t h  alt er -e go  sub sid i ar ie s'  oil d i s c h a r g e s  only w h e r e  

p a r e n t  co nt ro ll ed ,  managed, op era te d, and "in all ways" 

s u p e r v i s e d  the o p e r at io ns  of its s u b s i d i ar ie s );  State v. Carder.. 

530 P . 2d 1115, 111P (Ariz. App. 1975), v a c a t e d  on other g r o u n d s . 

112 Ariz. 548, 544 P . 2d 657 (1976) ("n ui s a nc e"  is activi ty w h i c h  

e m a n a t e s  fr o m "unreasonable, u n w a r r a n t e d  or u n l a w f u l  use by a 

p e r s o n  of hi s own  pr ope rt y") ; M o n r o e  C i t y  v. A r n o l d , 22 Utah 2d 

291, 452 P . 2d 321, 322 (1969) ( l i a b i l i t y  for p u b l i c  nuisance o n l y  

w h e r e  d ef e n d a n t ,  wh o  con ve y ed  p r o p e r t y  away, c o n t i n u e d  to o p e r a t e  

and c o n t r o l  p r o pe rt y) . S a nd e n ' s  or P et ro 's  acts are the 

p r o x i m a t e  causes, if any, of the p o l l ut io n , and h e n c e  it w o ul d be  

i n c o n s i s t e n t  w i‘ .1 j us ti ce  or p r o p r i e t y  t h a t  T e s o r o  sho uld  be h e l d  

to r e s p o n s i b i l i t y .  See Rabin, N u i s a n c e  Law: R e t h i n k i n g  

F u n d a m e n t a l  A s s u m p t i o n s . 63 Va. L. Rev. 1299, 1319 (1577).

V . C o u n t  VIII -- C o m m o n  law T r e s p a s s  A n d  Co nv er si on .

C o u n t  VIII  seeks d a m a g e s  a s s e r t e d l y  r e s u l t i n g  from 

t r e s p a s s  u p o n  and c o n v e r s i o n  of g r o u n d w a t e r s .  U n d e r  Al a s k a n  law, 

t r e s p a s s  r e q u i r e s  p l a i n t i f f  to p r o v e  an i n v a s i o n  of p o s s e s s o r y  

r i g h t s  (or r i g h t  to po ss es si o n)  th e actual entry, and the d a m a g e s  

re s ult ing . A laska P l a c e r  Co. v. L e e. 553 P . 2d  54, 57 (Alaska 

1976) (in case of i n t e n t io na l t r e s p a s s e r  r e m o v i n g  m i n e r a l s  from 

la n d of another, m i n e r a l  owner m a y  r e c o v e r  m a r k e t  v a l u e  of 

c o n v e r t e d  m i n er al s) . C o n v e r s i o n  is an e x e r c i s e  of d o m i n i o n  or
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c o n t r o l  over  p r o p e r t y  w h i c h  s e r i o u s l y  i n t e r f e r e s  w i t h  the right 

of a n o t h e r  to co n t r o l  it. See W e a v e r  v. O ’Me a r a  M o t o r  C o . , 452 

P . 2 d  87, 92 (Alaska 1969) (no c o n v e r s i o n  w h er e d e f e n d a n t  ha d 

r i g h t  to r e p o s s e s s  tr uc ks  under t e r m s  of retail i n s t a l l m e n t  

c o n t r a c t ) .  T e s o r o  h a s  p e r f o r m e d  no i n t e n t i o n a l  -- or a cc ide nt al 

-- a c c s  w h i c h  in any wa y caused or p e r m i t  a t r e s p a s s  in this 

c a s e .

Mo reo ve r,  tre sp as s causes o f  a c t i o n  are f o u n d e d  on

i n t e n t i o n a l  acts w h i c h  invade p o s s e s s o r y  rights. A n d e r s e n  v.

E d w a r d s , 625 P . 2d 282, 287 (Alaska 1951) ( cl ai m a n t  h a s  b u r d e n  in

s h o w i n g  d e f e n d a n t’s share in c a u s i n g  ha rm );  P h i l l i p s  v. Sun Oil

C o . . 307 N.Y. 328, 121 N.E. 2d 249, 2 5 0 - 5 1  (1954) (no tre sp as s

w h e r e  l e a k a g e  of g a s o l i n e  from tank n o t  an i n t e n t i o n a l  or

v o l i t i o n a l  act of d e f e n d a n t ).19/ A s  D e a n  P r o s s e r  h as  stated:

The d i s t i n c t i o n  to be m a d e  is b e t w e e n  
a c c i d e n t a l  and int en t io na l entrie s.
A c c i d e n t a l  entries are o f t e n  a c t i o n a b l e  
w h e n  p r o d u c e d  n e g l i g e n t l y  or  as a c o n s e­
qu e n c e  of a b n o r m a l l y  d a n g e r o u s  a c t i v i t i e s  
b u t  n ot  as trespasses.

S ee also  F i r s t  C i t y  N ati on al B a n k  v. J a o h e t , 39 0 S.W. 2d 70, 
74 (Tex. Civ. App. 1955) (no t r e s p a s s  w h e r e  m o t o r i s t  
s u f f e r e d  h e a r t  attack, vee re d o n t o  land); Chartrar.d v. State 
o f N e w  Y o r k . 46 A . D . 2 d  942, 362 N . Y . S . 2 d  237, 239 (App. Div. 
1974) (no t r e s p a s s  where d e f e n d a n t  d i d  no t  i n t e n d  the act 
w h i c h  p r o d u c e d  the invasion, in  t h i s  case, gas s e e p a g e  from 
p o l i c e  s t a t i o n  to p lai nti ff 's r e s t a u r a n t ) ;  M u r c h i s o n ,  
I n t e r s t a t e  P ol lut ion : The Ne e d f o r  F e d e r a l  C o m m o n  L a w .
6 Va. J. Nat. Res. L. 1, 6-7 (1986); R e s t a t e m e n t  (Second)' of 
T o r t s  § 8A (1965).
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W. Keeton, C. Dobbs, R. K e e t e n  & D. Owen, P r o s s e r  and Ke e t o n  on 

T o r t s , § 13 at 73 (5th Ed, 1984). Since the State d oe s not 

c o nt en d t h a t  T e s o r o  has c o m m i t t e d  any i n t e n t i o n a l  wrong, the 

State's t r e s p a s s  an d c o n v e r s i o n  t h e o r i e s  m u s t  fail.

V I . C o u n t  XIII -- C o m m o n  Law N egl ig enc e.

To e s t a b l i s h  a c l ai m  of n e g l i g e n c e  ag a i n s t  Tesoro, the 

State m u s t  d e m o n s t r a t e  that:

(1) T e s o r o  h a d  a d u t y  of care to p r e v e n t  the 
a l l e g e d  n e g l i g e n t  conduct;

(2) T e s o r o  p e r f o r m e d  an act or o m i s s i o n  
w h i c h  b r e a c h e d  th at  d u t y  of care;

(3) T e s or o 's  b r e a c h  of d u t y  w a s  the  p r o x i­
mat e  c a us e of the in j u r y  a l l e g e d l y  
suffered; and

(4) T e s o r o ' s  c o n d u c t  c a u s e d  d a m a g e  to the 
p l a i n t i f f .

See Le ia h v. L u n d c n i s t , 540 P . 2d  492, 494  (Ala ska  1975).

U n d e r  c o m m o n  law, a p a r t y  has  no o b l i g a t i o n  to c on tr ol  

the ac t i o n s  o f another, ab s e n t  some s pe ci al  (e.g., p a r e n t - c h i l d )  

r e l a t i o n s h i p  b e t w e e n  them. See R e s t a t e m e n t  (Second) of T o r t s  

§ 315.1 (1555). Here, T e s o r o  has  no r e l a t io ns hi p,  c o n t r a c t u a l  c 

otherwise, w i t h  S a n d e n  b y  w h i c h  the St ate ca n  imp ose  a d u t y  to 

p r e v e n t  S a n d e n ' s  n e g l i g e n t  conduct. We re  the law othe rwi se , any 

b u s in es s c o n t a c t  b e t w e e n  two p a r t i e s  c o u l d  c re a t e  to rt  l i a b i l i t  

S e e , e . g . . M i d - C a l  N a t i o n a l  B a n k  v. F e d e r a l  R e s e r v e  B a n k  of San 

F r a n c i s c o , 590 F . 2 d  761, 763 (9th Cir. 1979) ("one who  m e r e l y  

fails to a c t  to p r o t e c t  a n o t h e r  is g e n e r a l l y  n o t  li abl e for 

b r e a c h i n g  a duty") (c i t i n g  R e s t a t e m e n t  (Second) of T o r t s  § 314
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(1965); M c K e i t h e n  v- S.S. F r o s t a . 441 F. Supp. 1213, 1216 (E.D. 

La. 1977) ( St e a m s h i p  P i l o t s  A s s'n  not  liable for the a l l e g e d l y  

n e g l i g e n t  c o n d u c t  of its m e m b e r s  b a s ed  on cl ai m s  of n e g l i g e n t  

s u p e r v i s i o n  and s c r e e n i n g  of me mbe rs ) (c i t i n g  R e s t a t e m e n t  

(Second) of T o r t s  § 31 5.1  (1965)).

Lik ewise, the Stat e's  a l l e g a t i o n s  that  T e s o r o  n e g l i­

ge n t l y  s e l e c t e d  an d s u p e r v i s e d  S a n d e n  in the o p e r a t i o n  of the 

Pe t e r s  C r e e k  S t a t i o n  ( C o m p l a i n t  at U 39-42), r es ts on a f u n d a­

ment al  m i s r e a d i n g  of the July, 1985 D i s t r i b u t o r  A g r e e m e n t  wi th  

Petro. S e c t i o n  3 of t h a t  A g r e e m e n t  st ate s th a t Petro, not 

Tesoro, se l e c t s  all s e r v i c e  s t a t i o n  dealer s,  such  as Sanden. 

M o re ov er , the A g r e e m e n t  s ta t e s  s p e c i f i c a l l y  th at  P e t r o  will 

as su re  su c h  dealers' c o m p l i a n c e  w i t h  all e n v i r o n m e n t a l  laws and 

re gu la ti on s.  See July, 1985 D i s t r i b u t o r  A g r e e m e n t ,  at 3(c). 

Thus, the State 's a l l e g a t i o n  of n e g l i g e n t  s u p e r v i s i o n  and  i n­

st r u c t i o n  f a l s e l y  a s s u m e s  th at  T e s o r o  wa s in (some w a y  i n v o l v e d  

w i t h  the s e l e c t i o n  or s u p e r v i s i o n  of such  dealers. It was  not. 

See U n d i s p u t e d  F a ct s Nos. 2, 5 and 5.

N o r  ca n l i a b i l i t y  be e x p e n d e d  to T e s o r o  s i m p l y  b e c a u s e  

it r e t a i n e d  the r i g h t  to a p p r o v e  P e t r o’s s e l e c t i o n  cf d e a l e r s  and 

to i n s p e c t  such  o p e r a t i o n s .  It is w e l l  e s t a b l i s h e d  in A l a s k a  

th a t a p a r t y ' s  r e s e r v a t i o n  of its r ig ht  to a p p r o v e  or i n s p e c t  the 

o p e r a t i o n s  of a n o t h e r  d o e s  not  c r e a t e  l i a b i l i t y  for the n e g l i­

gence  of th at  t h i r d  party. For  example, in the c o n s t r u c t i o n  c o n­

text, an o w n e r  is n o t  l ia b l e  for the n e g l i g e n t  acts of a c o n t r a c­

tor s i m p l y  b e c a u s e  the o w n e r  r e s e r v e s  the r i g h t  to a p p r o v e  and
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i n s p e c t  the job site. As the C o ur t in State v. M o r r i s . 555 P . 2d

1216, 1218 (Al ask a 1976) held:

It has  b e e n  r e p e a t e d l y  h e l d  in our C o u r t s  
t h a t  even  th ou g h  the o w n e r  reserves t h e  right 
to e x e r c i s e  that d e g r e e  of su p e r v i s i o n  and 
c o n t r o l  to assure h i m s e l f  that the c o n t r a c t  
s p e c i f i c a t i o n s  are b e i n g  met, yet he w i l l  not 
be h e l d  liable for the n e g l i g e n t  m e t h o d s  cf 
the c o n t r a c t o r  or subco ntr ac tor . N o r  d o e s  
th e c o n t r a c t i n g  o w n e r  i n c u r  a duty to the 
e m p l o y e e s  of an i n d e p e n d e n t  c o n t r a c t o r  m e r e l y  
b y  r e s e r v i n g  the r igh t to conduct s a f e t y  
i n s p e c t i o n s  or to p r e s c r i b e  safety recruire- 
ments. (c it a t i o n s  omitted)

C f . R e s t a t e m e n t  (Second) of T o r t s  § 414 (1965) ( C o m m e n t  c)

(’’Ther e  m u s t  be such a r e t e n t i o n  of a right of s u p e r v i s i o n  t h a t

the c o n t r a c t o r  is n o t  e n t i r e l y  free to do the w o r k  in hi s  own

wa y." ) A c c o r d, H o l o s c o  v. S t a t e , 64 4 P . 2d 205, 2 1 1  (Alas ka 1982)

(same); E v e r e t t e  v. A l v e s k a  P i p e l i n e  Service C o . . 614  P . 2d 1341,

1347 (Alaska 1980) (same).

E q u a l l y  fatal to the S t a t e’s n e g l i g e n t  c la im s,  T e s o r o

d i d  not  p r o x i m a t e l y  ca use  any r e l e a s e  or d i s c h a r g e  of p e t r o l e u m

p r o d u c t s  at P e t e r s  Creek. (see d i s c u s s i o n  of "c a u s e "  at p a g e s

12-15 s u r r a .) A n y  such  s u b s t a n c e s  w e r e  in the e x c l u s i v e

p o s s e s s i o n  an d c o n t r o l  of S a n d e n  at the Peters C r e e k  station. As

such, th ere is s i m p l y  no nexus, ca us al  or legal, b e t w e e n  any

c o n d u c t  of T e s o r o  and the a l l e g e d  leak at the P e t e r s  C r e e k

station. See g e n e r a l l y  A l v e y  v. P i o n e e r  O i l f i e l d  S e r v i c e s . 648

P . 2d  599, 601 (Ala sk a 1982) (c on tr ac to r' s e m p l oy ee  c a n n o t  r e c o v e r

for i n j u r i e s  a b s e n t  a s h o w i n g  t h e y  w e r e  a p r o x i m a t e  r e s u l t  of

d e f e n d a n t’s co ndu ct ).  B e c a u s e  T e s o r o  has  no d u t y  to p r e v e n t  the
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n e g l i g e n t  conduct of S a n d e n  no r c o u l d  any of its a ct i o n s  ha v e 

p r o x i m a t e l y  caused the a l l e g e d  spill, the State's n e g l i g e n c e  

cl a i m s  m u s t  fail.

C O N C L U S I O N

For the f o r e g o i n g  reasons, T e s o r o  requests e n t r y  of 

j u d g m e n t  in its favor a n d  ag a i n s t  the S ta te  on all c o u n t s  of the

St at e' s complaint.

D A TE D this 2 7 t h  da y  of January, 1988, at A n c h o r a g e ,

A l a s k a .

R e s p e c t f u l l y  submitted,

K e n n e t h  P. E g g e r s

G R O H , E G G E R S  & PRICE 
550 W e s t  Seve nt h A v e n u e  
S u it e 1250
A n c h o r a g e ,  Alaska 9 9 5 0 1  
9 0 7 / 2 7 2 - 5 4 7 4

G e o r g e  A. J o s e p h  
T h o m a s  0. K u h n s  
S t e v e n  A. S m i t h

K I R K L A N D  & ELLIS 
200  E a s t  R an do lph  D r i v e  
Ch ic ago , Illinois 6 0 5 0 1  
3 1 2 / 8 5 1 - 2 2 7 4
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C E R T I F I C A T E  OF S E R V I C E  

The undersigned, o n e  of the a t t o r n e y s  for d e f e n d a n t  T e s o r o  

A l a s k a  Pet rol eu m C o m p a n y ,  he r eb y c e r t i f i e s  that a true and 

c o r r e c t  copy of the a b o v e  and f o r e g o i n g  TESORO 'S M E M O R A N D U M  IN 

S U P P O R T  OF ITS MOTION F O R  S U M M A R Y  J U D G M E N T  was mailed, p o s t a g e  

p r e p a i d  and properly a d d r e s s e d  to the f ol lo wi ng  counsel of record 

this 27tn day of J a n u a r y ,  1983.

Madeline R. Levy
Assistant A t t o r n e y  G e n e r a l  . f / ( • . /
Department o£ Law A 41 ’W A L w
Office of t he  A t t o r n e y  G e n e r a l  
Anchorage B r a n c h  ' (
1031 W. F o u r t h  Avenue, S u i t e  200 
Anchorage, A l a s k a  99501

Mark R. M o d e  row
880 "N" S t r e e t ,  Su ite  203
Anchorage, A l a s k a  99501

John W. P l e t c h e r ,  III
430 West T u d o r  Road, S u i t e  101
Anchorage, A l a s k a  99501

Daniel T. -Quinn 
Richmond & Q u i n n  
135 C h r i s t e n s e n  Drive 
Anchorage, A l a s k a  99501

/ - r " / /  •:

Kennetin ?. E g g e r s



A P P E N D I X  I

In each of the cases b e l o w ,  th ere wa s f oun d to be no 
a ctual or a p p ar en t agency, d e s p i t e  the e x i s t e n c e  of numerous 
c o n t a c t s  b e t w e e n  the oil c o m p a n y  and the dealer, including 
s up pl y contracts, lease a g r e e m en ts , d e a l e r  c o n t r a c t s  and 
f ra n c h i s e  agreements. None of  th ese  c o n t r a c t s  and dealings 
are p r e s e n t  b e t w e e n  Tesoro a n d  Sanden.

A L A B A M A  U n i o n  Oil Co. v. C r a n e , 28S Ala. 173, 258 So . 2d 882, 
88 7 -8 9 (1972)

In U n i o n  O i 1 . a service s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the supplying oil c o m p a n y  for i n j u r i e s  sustained 
w h e n  c u s t o m e r  was struck by a c a r  b e i n g  d r i v e n  by  the o p er a­
tor. The A l a b a m a  Supreme C o u r t  r e v e r s e d  and r e m a n d e d  the 
tr ial c ou rt d e c i s i o n  against t h e  oil company, f i n d i n g  no e v i­
de n c e  of a p p a re n t authority o r a g e n c y  by e s t o p p e l  in view cf 
the c us t o m e r ' s  lack of reliance. The fact that the oil c o m­
p a n y  le a s e d  the p r e m i s e s  to th e  o p e r a t o r  di d no t  create an 
a g e n c y  r e l a t io ns hi p.

A R K A N S A S  A rk an sas  Fuel Oil Co. v. S c a l e t t a , 200 Ark. 645, 140
S .W .2d 684, 689 (Ark. 1940)

In A r k a n s a s  Fuel Oil C o . , a p a s s e r b y  sued b o t h  the
stati on o pe rat e r and the ov ner - i 1 c r*m.par.y for i n ju ri e s
susta ined in an a ut cn obile coll si on w i t h  servi ce star C

2 1 1  e r.dar.t. The A r k  an sas S u p r e m o Cou r t f o u n d  no ag en cy cr
77. a s t e r -s er v a n t re 1 a t ion b e t w e e n the q il c o m p a n y ar.c .m 9
s t a n ior. op er at e r n c t w irh a ta nd in g tha 0 th e oil c c m.par.y r*vr.ee
the starion, is sued c redit c a r d c and e x e c u t e d  a co m pr e h e r. s i v e
d e a l e r  c o n t r a c t  w i t h  its lessee.

C A L I F O R N I A  A n nie  v. Standard O i l . 307 F. Supp. 107, 111-115 
(N.D. Cal. 1969) (in te rp r e t i n g  C a l i f o r n i a  law)

In Annie, a s er vic e s t a t i o n  c u s t o m e r  sued b o t h  the 
s t a t i o n  o p e r a t o r  an d the oil c o m p a n y  for i n j u r i e s  su st ained cm 
the pre mi ses . The Co ur t held t h e r e  was no agency, either 
actual or os ten si b le , between t h e  s ta t i o n  o p e r a t o r  and the cil 
company, d e s p i t e  the display o f  the oil c o m p a n y ' s  signs, the 
e x e c u t i o n  of a le ase agreement, and  the i s s u a n c e  of credit 
c a r d s .
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D E L A W A R E  W h i t e  v. G u l f  Oil C o r p . . 406 A . 2d 4 B . 52-53 (Del.
Sup. Ct. 1979)

In W h i t e . a s er vic e s ta ti on  at te n d a n t  sued both  the 
s t a t i o n  o p e r a t o r  and the oil c o m p a n y  for i nj ur ies  sus ta i ne d or. 
the pre mis es . The D e l a w a r e  S u pr em e C o u r t  h e l d  there was no 
a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  oil co m p a n y  and 
s t a t i o n  o p e r a t o r  ev e n th ou gh  the oil c o m p a n y  leased the 
p r e m i s e s  to the operator, and e q u i p p e d  the p r e m i s e s  w i t h  
u n d e r g r o u n d  g a s o l i n e  s t or ag e tanks, pumps, signs and other 
e q u i p m e n t  n e c e s s a r y  for the o p e r a t i o n  of a Gulf  station.

F L O R I D A  D r u m  v. Pu r e Oil C o . , 184 S o . 2d 196, 198 (Fla. Arc. 
1966)

In D r u m , a se r v i c e  st a t i o n  c u s t o m e r  sued b o t h  the station 
o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  su st ai ne d from a 
s l i p - a n d - f a l l  i n c i d e n t  on the pre mi se s.  The Flo rid a D i s t r i c t  
C o u r t  of A p p e a l  h e l d  th er e was no actual or ap pa re nt  ag e n c y  
b e t w e e n  s t a t i o n  o p e r a t o r  and oil company, d e s p i t e  the e x e c u­
ti on of a lease and m o r t g a g e  a g r e e m e n t  and the d i s p l a y  of oil 
c o m p a n y  signs.

C a w t h o n  v. F h i l l i p s  P e t r o l e u m  C o . , 124 S o . 2d 517, 52C 
(Fla. App. I960)

In Cawthon, the s er vi c e s ta t io n c u s t o m e r  sued b o t h
st a t i o n  o p e r a t o r  and oil c o m p a n y  for i n j ur ie s s us t a i n e d  as a
r e su l t  of i m p r o p e r  b r a k e  repairs. The F l o r i d a  D i s t r i c t  Co urt  
cf A p p e a l  h e l d  t her e wa s  no actual or a p p a r e n t  acer.cy b e t w e e n  
s t a t i o n  o p e r a t o r  and oil company, d e s p i t e  the d i s p l a y  cf oil 
c o mp a n y ' s  signs at the station. The C o u r t  f ou nd that the
r e l a t i o n  b e t w e e n  the o i l . c o m p a n y  and st a t i o n  o p e r a t o r  was  that
cf s el l e r  and p u r c ha se r.

G E O R G I A  ttanis v. G u l f  Oil C o r n . . 124 Ga. Ann. 638, 185 S.E.2d 
589, 5 90 - 9 1  (Ct. App. 1971)

In Manis, a s er v i c e  s t a t i o n  c u s t o m e r  c o u n t e r c l a i m e d  
a g a i n s t  the oil c o m p a n y  for n e g l i g e n c e  of the stat ion  o p e r a t o r  
in its t r u c k  repairs. T he  G e o r g i a  C o u r t  of A p p e a l s  h e l d  there 
was no ac tua l or a p p a r e n t  a g e n c y  b e t w e e n  oil c o m p a n y  and 
st a t i o n  op era to r, d e s p i t e  the e x e c u t i o n  of a sales a g re em e nt  
and o p e r a t o r’s us e cf oil c o m p a n y  signs and uniforms.
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I L L I N O I S  C r i t t e n d o n  v. State Oil C o . . 78 I ll . A p D . 2 d  112, 222 
N .E .2d 563, 5 6 5 - 6 6  (Ct. App. 1966)

In C r i t t e n d o n . a service stat ion  c u s t o m e r  sued th* oil 
c o m p a n y - s u p p l i e r  for a ut o m o b i l e  d a ma ge s r e s u l t i n g  from an 
i n a d e q u a t e  b r a k e  re p a i r  job. The Illin oi s A p p e a l s  C o u r t  four, j 

no act ual  or a p p a r e n t  ag en cy  b e t w e e n  the s t a t i o n  o p e r a t o r  and 
the oil c o m p a n y - s u p p l i e r  de s p i t e  the d i s p l a y  of oil co mpany's 
si gns and the e x e c u t i o n  of a d e a l e r  agreement.

M A R Y L A N D  B.P. Oil Corp. v. M a b e . 279 Md. 632, 370 A . 2d 554, 
55 7 -6 3 (1977)

In B.P. O i 1 C o r o . . a servi ce  s t at io n c u s t o m e r  sued for 
i n j u r i e s  s u s t a i n e d  in a grease fire on the p r em is es . The 
M a r y l a n d  C o u r t  of A p p e a l s  h e l d  there was  no act ual  or a p p ar en t 
a g e n c y  b e t w e e n  st a t i o n  o p e r a t o r  and l es s o r - o i l  c o m p a n y  d e s p i t e  
the e x e c u t i o n  of a de a l e r  a g r e e m e n t  and the d i s p l a y  of oil 
c o m p a n y  i n s i g n i a  on pumps, signs, tru ck s and uniforms.

M I S S I S S I P P I  L e v i n e  v. S t a n d a r d  Oil C o . . In K y . . 249 Miss. 
651, 163 S o . 2d  750, 751 (1964)

In L e v i n e , a serv ice  s ta ti on  c u s t o m e r  sued the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the pre mis es . The 
M i s s i s s i p p i  S u p r e m e  C o ur t h e l d  there wa s  no ac tu al or appare: 
a g e n c y  b e t w e e n  the o p e r a t o r  and the cil c o m p a n y  n o t w i t h s t a n d­
ing the e x e c u t i o n  of a lease a g r e e m e n t  and d i s p l a y  of oil 
c o m p a n y ' s  i n s i g n i a  on s ta t i o n  signs and u n i f <

M O N T A N A  E l k i n s  v. H u s k y  Oil C o . . 153 Mont. 159, 455 ? . 2 d  329, 
33 1 -3 3 (1969)

In E l k i n s , an a d m i n i s t r a t r i x  sued the oil c o m p a n y  to 
r e c o v e r  for  w r o n g f u l  death. Th e M o n t a n a  S u p r e m e  C o u r t  h e l d  
t h er e wa s  no ac t ua l or a p p a r e n t  a ge n c y  b e t w e e n  the s ta ti on  
o p e r a t o r  and oil c o m p a n y  de s p i t e  the e x e c u t i o n  of an e q u i p m e n t  
le as e a g r e e m e n t  and t r u c k  rental a g r e e m e n t  b e t w e e n  the p a r­
ties, and the oil c o mp an y' s o w n e r s h i p  of c e r t a i n  e q u i p m e n t  at 
the station.



N E W  M E X I C O  S h a v e r  v. B e l l . 74 N.M. 700, 397 P . 2d 723, 726-28 
(1964)

In S h a v e r . a ser v ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c om pan y for i n j u r i e s  s u s t a i n e d  in a 
s l i p - a n d - f a l l  i n c i d e n t  on the premises. T h e  N e w  M ex i c o  
S u p r e m e  C o u r t  h e l d  th ere  was no actual or a p p a r e n t  agency 
b e t w e e n  the o p e r a t o r  and the oil c o m p a n y  d e s p i t e  the o p e r a­
tor's us e of the oil co mpa ny 's  c r e d i t  card, the e x i s t e n c e  cf a 
lease and the d i s p l a y  of oil com pa n y 's  sign and colors.

O K L A H O M A  C i t i e s  S e r v i c e  Oil Co. v. K i n d t . 200 Okla. 64, 190 
P . 2d 1007, 1012 (1948)

In C i t i e s  Se r v i c e  Oil C o . . a s e rv ic e s t a t i o n  c u s t o m e r  
sued the s t a t i o n  o p e r a t o r  and the oil c o m p a n y  fo r in jur ie s 
•ustained in a s l i p - a n d - f a l l  incident. The  O k l a h o m a  Supr eme  
^o urt h e l d  th ere  wa s no a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  
b e t w e e n  the o p e r a t o r  and the oil c o m p a n y  d e s p i t e  the oil 
c o m p a n y ' s  p r o c e s s i n g  of c re d i t  c a r d  charge s,  and a lease cf 
s t a t i o n  e q u i p m e n t  to the operator.

Co e v. E s a u . 377 P . 2d 815, 8 17 - 1 9  (Okla. 1953)

In C o e , a s e rv ic e  s t a t i o n  c u s t o m e r  su ed  the s t at io n 
o p e r a t o r  and the oil c o m p a n y  for d a m a g e s  s u s t a i n e d  in the 
i m p r o p e r  re pa ir  of an autom obi le.  The  O k l a h o m a  Su p r e m e  C ou rt  
h e l d  t her e was no a g e n c y  or m a s p e r - s e r v a n t  r e l a t i o n  b e t w e e n  
the o p e r a t o r  and the oil company, d e s p i t e  the e x i s t e n c e  cf a 
d e a l e r  agree men t,  a lease, an d the d e a l e r’s p r a c t i c e  cf 
h o n o r i n g  the c r e d i t  ca rds  of oil company.

P E N N S Y L V A N I A  Greer, v. I n d e p e n d e n t  Oil C o . , 414 ? a . 477, 2 21 
A . 2d 207, 211 (1954)

In G r e e n . p e r s o n a l  r e p r e s e n t a t i v e s  of two s e r v i c e  s ta tio n 
c u s t o m e r s  sued  the s t a t i o n  o p e r a t o r  and the oil c o m p a n y  fcr 
tr e sp as s.  The  P e n n s y l v a n i a  Supreme C o u r t  h e l d  t h er e wa s no 
a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  the o p e r a t o r  and the 
oil c o m p a n y  d e s p i t e  the e x e c u t i o n  of a le as e and a d e a l e r  
agre em ent .
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S O U T H  D A K O T A  W e s t r e  v. De B u h r . 82 S.D. 276, 144 N . W . 2 d  724. 
73 5- 36  (1966)

In W e s t r e . a serv ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c o m p a n y  for in ju ri es  s u s t a i n e d  on the 
pr emi ses . The S o u t h  D a k o t a  S u pr em e C o u r t  h e l d  t he re was no 
a ctu al or ap pa r e n t  ag en cy  b e t w e e n  the o p e r a t o r  and the oil 
c o m p a n y  d e s p i t e  a lease and a sales a g r e e m e n t  b e t w e e n  d e a l e r  
and owner, and n o t w i t h s t a n d i n g  the d e a l e r’s p r a c t i c e  of 
h o n o r i n g  the oil com pa n y' s c r e d i t  cards.

T E X A S  B e c k h a m  v. E x x o n  C o r p . , 539 S. W. 2 d  217, 2 1 9 - 2 0  (Tex. 
Civ. App. 1975)

In 5 e c k h a m , a p a s s e r b y  sued the s e rv ic e st ati on' s oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  in an a u t o m o b i l e  c o l l i s i o n  
a d j a c e n t  to the pr emi se s. The T e x a s  C o u r t  of C iv il A p p e a l s  
h e l d  th ere  wa s no a ge n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  
the s t a t i o n  d e a l e r  and the oil c o m p a n y  d e s p i t e  the e x e c u t i o n  
of a lease and s a l e s / d e a l e r s h i p  a g r e e m e n t  b e t w e e n  th e m and 
n o t w i t h s t a n d i n g  the d e a l e r  i n s t r u c t i o n  m a n u a l  and p e r i o d i c  
i n s p e c t i o n s  of station.

M c G e e  v. P h i l l i p s  P e t r o l e u m  C o . . 373 S .W . 2 d  773, 777 
(Tex. Civ. App. 1963), w r i t  of e r ro r  r e f u s e d  (1964).

In McGee, a d r i v e r  sued the oil c o m p a n y  for i n j u r i e s  
s u s t a i n e d  in an a u t o m o b i l e  c o l l i s i o n  w i t h  oil co mp an y' s 
jobber. T he  T e x a s  C o u r t  of C i vi l A p p e a l s  f ou nd no a g e n c y  or 
s u b a g e n c y  b e t w e e n  oil c o m p a n y  and jobber, d e s p i t e  the e x e c u­
tio n of a jo bbe r's  sales c o n t r a c t  b e t w e e n  the pa rt i es , and the 
u s e cf oil c o m p a n y’s na m e on jobber's truck.

G r e e n b e r g  v. M o b il  Oil C o r n . , 318 F. Suto. 1025,
1 0 28 -2 9 (N. D. Tex  1970)

In G r e e n b e r c , a s e r vi ce  s t a t i o n  c u s t o m e r  su ed  the 
s t a t i o n  o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  s u s t a i n e d  in 
a s h o o t i n g  i n c i d e n t  on the p re mi se s . Th e C o u r t  h e l d  th ere  was 
no actual or a p p a r e n t  a g e n c y  b e t w e e n  the o p e r a t o r  and the oil 
c o m p a n y  n o t w i t h s t a n d i n g  the e x e c u t i o n  of a lease a g r e e m e n t  and 
s u p p l y  co ntract, and the d i s p l a y  of oil c o m p a n y  signs.
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U T A H  F o s t e r  v. S t e e d . 19 U t a h  2d 435, 432 P . 2d 60, 63 (1967)

In F o s t e r . a se rv ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the 
pre mi ses . Th e U t a h  S u p r e m e  C o u r t  h e l d  th ere was no age nc y or 
m a s t e r - s e r v a n t  r e l a t i o n  - e t w e e n  the p a r t i e s  d e s p i t e  the 
e x e c u t i o n  of a lease c o n t r a c t  and d e a l er 's  a g r e e m e n t  b e t w e e n  
the o p e r a t o r  and the oil company.

F I F T H  C I R C U I T  A r c e n e a u x v .  Texaco, I n c . . 623 F.2 d 924, 926-27 
(5th Cir. 1980)

In A r c e n e a u x , s e rv ic e  s t a t i o n  c u s t o m e r s  sued the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the pr emises. The Fi fth 
Circuit , i n t e r p r e t i n g  L o u i s i a n a  law, h e l d  there wa s  no a p p a r­
ent ag e nc y or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  the oil c om pa ny  
and the ope ra tor , d e s p i t e  the o p e r a t o r ' s  a p p a r e n t  use of oil 
c o m p a n y  signs and insignia.

K i l l e r  v. S i n c l a i r  R e f i n i n g  C o . . 268 F.2d 114, 117-13 
(5th Cir. 1959)

In Mi 1 l e r . a s er vi ce s t a t i o n  c u s t o m e r  sued  the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on  the pr emi s es . The F if th  
Circuit, i n t e r p r e t i n g  F l o r i d a  law, h e l d  th ere  wa s no actual or 
a p p a r e n t  a g e n c y  b e t w e e n  oil c o m p a n y  and the s t a t i o n  o p e r a t o r  
d e s p i t e  the (1 ) oil c o m p a n y ' s  f i n a n c i n g  of s t a t i o n  c o n s t r u c­
tion, (2 ) oil c o m p a n y ' s  o w n e r s h i p  of u n d e r g r o u n d  stora ge  
tanks, etc., (3) d e a l e r - o p e r a t o r 's p r a c t i c e  of h o n o r i n g  oil 
c o m p a n y  c r e d i t  c ar ds  and  (4) a lease b e t w e e n  them.

S E V E N T H  C I R C U I T  S m it h v. C i t i e s  Se r v i c e  Oil C o . , 346 F .2d 
349, 352 (7th Cir. 1965)

In Smith, a s er vi ce  s t a t i o n  c u s t o m e r  u e d  the oil c o m p a n y  
for i n j u r i e s  s u s t a i n e d  on the pr em is es . The S e v e n t h  Circuit, 
i n t e r p r e t i n g  M i c h i g a n  law, h e l d  t h er e was no a g e n c y  r e l a t i o n  
b e t w e e n  the oil c o m p a n y  and the s t a t i o n  operator, d e s p i t e  the 
e x i s t e n c e  of a s t a t i o n  lease b e t w e e n  them, and the o p e r a t o r’s 
p u r c h a s e  of p e t r o l e u m  and o t h e r  p r o d u c t s  from  oil company.
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STATE  / I P  
_tUU[i_U15i»____

N FA .  I I PR I UE
LLAG. Utlll EK E tU -IIE t.

ACTUAL 
START 

-QAIE______

PAGE :  /
HUN OATES O 2 / O I / U 0  
RUN I I H E :  1 0 : 5 0 : 9 7

V E RS IO N:  1

ACTUAL
CUHPL CURRENT
UAIt  £K£tiI_LtAQ_

ALASKA RAILROAD - 
UCEAN UULK RU ,  b 
ANCHOR Aipb 
0 / 0  ANCHORAGE

AHCHURAGE YAKO 
S I  Of

AK 99501

00 OSI
PA I
Sll

0 6 / 0 1 / 0 0  
0 9 / 0 7 / 8 5  0 9 / 2  7/B5
1 2 / 1 6 / 8 5  1 2 / 3 0 / 8 5

EPA ( FUNO)
S T AT E ( F  UNO) 
EPA ( FUNO)

ALASKA RAI LROAD -  FA 1HBANKS YARO 
P H I L L I P S  FLO RU C THURHUN RD 
b AIHHANKS AK 99201
09 0  FAIR i iANKS NORIM STAR

NF A 00 OSI
PAI
Sll

06/01/BO 
0 1 / 0 2 / 8 5  0 3 / 0 5 / 8 5
0 1 / 2 9 / 0 6  0 6 / 1 6 / 8 6

EPA (FUNO)  
S T A T E ( F UNU )  
EPA ( FUND)

ALASKA S I A I E  UF .  0U1CH MARIlUR A I R F I E L D  0 0  O S I  0 2 / 0 6 / 8 7  EPA ( FUNO)
DUTCH MARIlUR A I R F I E L D
DUTCH HARoUK AK 99692
0 1 0  A L ( UI  1 AN ISLANDS

ALASKA-I INR DI G LAKE  00  O S I  0 2 / 0 6 / 8 7  EPA (FUNO)
DIG L A K l
DIG LAKE  AK 9961)7
170 HA IANU SKA S U S I I N A

A L AS KA .  S I  UF -  Y A KU I A I  AHPI  0 0  OS I  0 2 / 0 8 / 8 7  EPA ( FUNO)
Y AKD 7 A I ARPI
Y A K U I A I  AK 99 689
2 ) 1  S k AGWAY-YAk UIAI -ANGDUN

A L AS K A ,  S I  UF- SUHMI !  A I K  NAV S H E  0 0  OS I  0 2 / 0 6 / 8 7  EPA (FUNO)
CANt WELL ,  5 HI  SUUIH
SUHHI I  AK 9 9729
290 YUKUN-KUYUKUK

A L A S K A , S I  UF TANANA A I R F I E L D  00  OSI  0 2 / 0 6 / 8 7  EPA (FUNO)
T ADANA ARP 7
TANANA AK 99777
290 YUKUN-Ki .YUKUK

Al a s k a , s i  u f «u d t - p f  g u l k a n a  a i r  n a v  s i t l  no u s i  0 2 / 0 6 / 8 7  e p a  ( f u n d )
GULKANA AHPI
GULKANA AK 995U6
261 VALUE E-LURDI IVA



u v r i :  
SELECTION: 

nut  f.C 1 I 
F v E N T S i

£ E A _ 1 U _ U U . _ _

AKOO 7 6 6  6 5  9 U 0 

A K D 0 2 1 3 1 750b 

AK D9 8 U5 9 55 I V  

A K 0 9 9 1 2 0 1262 

AK D980 ‘) 0 | 9 ) 0  

A K 0 9 B 0 7 2 5 702 

A K 0 9 8 0 9 7 5 9 J 2  

A K 0 98 I  76 172 7

ST A11 AK

S T A I L ,  S I I L  7,AML 
ALL

51 t L  NAHL 
STKLL  I 
C I T Y
L U U liU - L U U £ _ A H U _ tM H E _

U . S .  EPA SUPEHFUNU PRUGKAH 

* 9  C E R L L 1 S 99 

L I S T - 8 1  S I T E / E V E N T  L I S T I N G

STATC ‘ I • 
- C U b t - U l - 1 . ________

N r  a .  

ELAU-
1IPRULE
UU11 £X£U1_1KEL.

p a g e :  3
RUN D A TE :  0 2 / 0 1 / 0 8  
RUN I I M E :  1 8 : 5 0 : 5 7

V E RS I U N : 1

ACTUAL 
S TAR I

.QAIE______

ACTUAL 
COMPL 
QAIfc_______

CURRENT
£X£bl_LEAU-

ANCNURAGE C0HHUN1TY CULl . EGE 
2 53 3 PHUVIUENLE  DR I VE  
ANLMOHAGL AK 9950U
U20 ANLMOHAGL

Nf A U O OSI
PA I

0 3 / 2 8 / 8 6  OTHER 
1 2 / 1 0 / 8 7  1 2 / 2 2 / 0 7  EPA ( FUNO)

ANDY' S AUTO W R E C K  INF,
3 0 T M AVI  AND LA1HRUP 
F AIRDANKS
0 9 0  FA IRHANK S NUR1HSTAR

AK 99701

NFA 00 OSI
PA I

0 8 / 0 5 / 8 6  OTHER 
0 9 / 3 0 / 8  T 0 9 / 3 0 / 8  7 S I A I E ( F U N O )

AHCO PRUOHUE DAY S I  I E  
NORTH SLOPE 
PHUIlHHC bAY 
105 NORTH SLOPE

AK 99 750

UO OSI
PAI

0 6 / 0 1 / 8 0  EPA ( FUNO)  
0 1 / 0 2 / 8 5  0 2 / 0 6 / 8 5  S T A 7 E ( F U N 0 )

AhCU SANO UUNES L A N O F I L L  -  S I AG I NG AREA 
71 IN  R I S E  SEC 26
PHUUHUL MAY AK 99 750
I t l S  NURIH SLUPE

00 OS 1 
P A I  
111

0 7 / 0 1 / 8 1  EPA ( FUNO)  
0 1 / 0 2 / 8 5  0 2 / 2 1 / 0 5  S I A T E ( F U N O )
0 0 / 2 7 / 8 6  0 9 / 1 2 / 8 6  LPA (FUNO)

ARNESS PHUPF RI Y  
K 1 17 AI  SPUR HU.  HI  29 
NUHIH KF NR I 
122 K I N A I  PENINSULA

AK 99611

00 OSI
PAI

0 9 / 1 9 / 8 5  S I A  T E ( FUNO)
1 1 / 3 0 / 0 7  1 2 / 3 0 / 8 7

•II L L  S H A T S  L RUSS I AN LR SUHOI V I S IUNS 
WUHAN'S HAY CUMHUNIIY 
KHI I IAK  AK 99615
150 KUU1AK

00 OSI
P A I

0 1 / 0 1 / 8 3  EPA ( FUND)  
0 9 / 0 7 / 8 5  0 9 / 2 8 / 8 5  S I A T E ( F U N O )

I M N U l l . ' S  HIIAO O I L  I Ng F A C I L I T Y
IHIRULHRY KU -  END UP RU
CMUgI AK • AK 99567
U20 ANCHORAGE

00 OSI
PAT

0 5 / 0 1 / 0 5  EPA ( FUNO)
0 9 / 1 5 / 8 7  0 9 / 1 9 / 8 7  EPA ( FUND)

Ilf I I LF . S  AIRPORT 
2 0 0  0 n  Sw UF A I KP U R I  
H I ! T L I S
290  YUKUN-KUYUKUK

AK 99 726

NFA 00 OSI
P A I

0 9 / 0 5 / 8 5  OTHER 
1 0 / 2 3 / 8 7  1 1 / 1 2 / 8 7  EPA ( FUNO)



-V*v ‘

L t V E l l  
S I L K !  I UN! 
SEQUENCE! 
t  Vl .NI  S !

S1 A1L  AK

S I A I k t  S i l k  NAI l l  
ALL

U . S .  t l 'A  SUPEHFUHU PRUGRAH 

99 C E It C L 1 S <■» 

L I S I - U 1  S l I E / t V E N I  L I S T I N l .

LKA_IU_aUA__

S l i t  NAHL 
S 11* t  L 1
C 1 1 V STATE 1 1Pf.uutux-c.uut_Atiu_um____cuhu-qis I a. N L A .

ELAli.
UPROIE
UtUI E V tb I.lIE E ____

AKD90U665O95 D I G  HURRAH GULO HINE
T Ml NE OF I V ,  7 H I  E UL H l VEH 
SI ILUHUN AK 9 9 7 90
tau NUHE

U O OS!  
PA I 
S l l

AKD98176198A CAPE  S1HPSUN DEM S I A T I U N  
OAR HUM A K ,  SO H I  St  OF 
DARHUM AK 99773
1US Null Til S L UP t  UUKUUGM

00 USI

AKU9U1765717  CATHEDRAL l i LULF  ACS RE P EAT ER  
H I L T P U S I  IU7 AK HMV
FATRDANKS AK 99T01
0 9 0  FATRDANKS NUHI i lS I AK

00 USI

A K U 0 0 9 7 6 6 199 CHEVRON USA ALASKA REF
K E NAI  SPUR RD ,  HI  77 1/2
KENA1 AK 99611
177 K t N A l  PENINSULA

00 OSI
P A I

A K 090 09H 0773 C O A S I AL  D R I L L I N G  
3533  U-A SPUR IIMY 
SOLUUTNA
1 7 7  K c NAI  PENINSULA

AK 9 9 6 6 9

00 OSI
P A I

AKD07U7AA9A T CUHHCKCIAL  P R IN T I NG  CUMPANY 
70 0  N COSI IHAN ST
FA IRDANKS AK 99 701
0 7 0  F AI RBANKS  NURIH S I AR

NFA 00 OS 1 
PA I

AKDOO A 6 11 7 I 9 CRUMLEY ENVI  RlTNHl NT AL SERV
111 A HUY RU
ANCIIURAGE AK V 9 S 0 J
0 70 ANCIIURAGE

00 OSI
PAI

AKD90O9I I6U5S DE RA- K I I I I I AK  IKACK I NG STATION 
C APr  CHIN I AK 110, END 01 
K UDIAK  AK 9 9 6 1 S
ISO KUDIAK ISLANU

00 OSI

ACTUAL 
S I  ART 

-UAIE_____

0 9 / 0 7 / B A  
0 6 / 1 6 / 8 6

0 1 / 0 7 / 8 5

0 9 / 3 0 / 8 7

0 9 / 0 7 / 8 A

0 1 / 0 7 / 8 5

PAGE!  A
RUN D AT E :  0 7 / 0 1 / 8 8
RUN I l H k !  1 6 : 5 0 : A 7

VE RS ION:  1

ACTUAL
COHPL CURRENT
OAl£  £*£H1_LEAD_

1 0 / 0 1 / 8 0  EPA (FUNO)  
O9 /7 8 /0 A  ST AT E (F UND )  
0 8 / 1 5 / 8 6  EPA { FUNU)

0 8 / 7 9 / 8 5  OTHER

0 9 / 0 8 / 8 5  OTHER

O T / 0 1 / T 9  EPA (FUNO)  
0 7 / 1 3 / 8 5  STA T E( FUNO)

0 7 / 7 8 / 8 6  OTHER 
0 9 / 3 0 / 8  7 S T A T E ( F U N O )

0 6 / 0 1 / 0 0  EPA ( FUND)  
0 9 / 1 7 / 8 A  S T A T E ( F U NU )

0 9 / 0 1 / 8 0  EPA ( FUNO)
0 7 / 0 6 / 0 5  S TA T E ( F UNO)

0 7 / 1 8 / 8 6 OTHER



toBaaaeagtax

(OOOd)  Vd3 
( O N O d l d l V l S  

(OHOd)  Vd3

9 8 / 4 1 / 0 0  B p / 9  I /BO 
4 0 / 0 7 / 6 0  4 8 / 1 0 / 6 0
0 6 / 1 0 / 6 0

1 I S
IVd
ISO on

XV I S  HIBON SXOVt lX lVd 060  
10166 XV S X I l V " B I V  I

A V 00 7
i s a s  n m  i v d l D l N O H  s x n v n b i v d no94640B60xv

<00nd)31VlS 
(OHOd) Vd3

■>0/11/60
0 9 / 1 0 / 9 0

4 0 / 1 0 / 6 0 IVd
ISO 00 VIII

HVIS 1*1 XPN SXOVOXlVd 060  
1011.6 XV SXNVOHlVd

Nv w u s r n  n 0 0 7  
B 3 N I 0  SM3U A 1 I V 0  SXNV*'HIVd 1 1 7 9 6 1 0 1 00 X V

( O K O d ) 3 I V 1 S  
(ONOd)  Vd3

*>8/17/60
0 9 / 1 0 / 9 0

4 0 / 1 0 / 6 0 I Vd
ISO 00

XV IS  H i m  SXHV HB IV3  060 
10166 XV SXOVOMIVI

AV 0N7 H3MP1 
dWOO A1 I 3 SXHVUhl Vd ( 44464O06OXV

(ONOd) Vd 3 
( 0 N 0 d ) 3 l V l S

1 B / S 0 / I 0
4 8 / 7 0 / 9 0

1 0 / 4 0 / 1 0 I Vd
ISO 00

XOXOAOX-NOXOA 0 6 ?  
14166  XV V O I H n m N I W  3XV1

Id XV  VHIHn i ONI M X 3 I V  dWVX 
i d B V  VNIH0M3NIH 3XV1- VVd 7 1 0 0 6 4 0 6 9 0  XV

«3H10 1 9 / 8 1 / f O ISO 00

V X 1 I S  077
4 f 0 6 6  XV V X 1 I S

III1S 99X039  XV3N 1 7 * 9 7 * 7 7 *  I ?  3.1S 
31 I S  *>0103100 1I I0M3S ABV IN 3H 113 ■>19 991 I P60XV

( o u n d ) 3 i v i s  
(ONOd)  V d 3

*>9/e7/60
0 8 / 1 0 / 9 0

4 0 / 1 0 / 6 0 I Vd
ISO 00

SXNVf lXIVd 060  
10166 XV SXNVOblVd

I S  VHOMOV 476 
SXNVOBlVd dO SB3A0H M1XV? 9179 0664OOXV

( O NO d )3 1 V | S  
(ONOd)  Vd3 

{ ONOd) 3 1 V | S  
(Ohf td)  Vd3

0 8 / 1 0 / 1 1
09/10/11
S0/9O/7O
0 B / I 0 / 0 1

00/10/11 
09/10/1 1 
S B / 7 0 / 1 0

7 I S 
I I S  
I Vd 
ISO 00

x n n n x  o*>i
74 166  XV 30 ( | 1710X

ONOOHO X30IM -  A 111 3H I1 U3  
dHOO 13f ld 1 3 S 3 I O 49 446  400 60XV

X3H10 9 0 / 0 1 / 1 0 ISO 00

4 1966  XV
0 0 V 1 S I  XVIOOX 041 

XV100X 
X V I N i m  3 d V l

a a v m  n n n - v M d o 0 6 1 906OU6QXV

"OV3TTR1T3
1N3KB09

— 3T?n
I d H O l

l v n n v

i IN0 I SH3A

1 4 : 0 4  s 0 1 
0 0 / 1 0 / 7 0  
4

:  3W11 NOB 
S31V0 NnB 
I 3*>Vd

— 3i?n_
1 B V I S

i v n n v

- 3 3 X I - I D 3 A 3  TTf in
m i x . i n

■*1033 
• v  II I

-•TSTtrinfrr 
d I  7 31V IS

"3BVFrnnir3onviTNntn
m i  

1 3 1 X 1 S 
3WVII 3 1 I S

O l l l l S r i  I N 3 A 3 / 3 I I S  I B - I S l  1 

99 S I 1 3 B 3 3 66

h v x o o x i I n nn d «3 d n s  vd3  * s * n

11V
3I.VN 3 1 I S  * 3 I V  I S

XV

■»nr3-OT-V33

I S  I ’ l l  A 3
m m m u s  
innuidiis 

3 1 V J5  I 1 3 A 3 1

____ ______________________________________________________________________________________ _________________________ __________________________



L E V E L :
S t L t C  I I UM:
SE t lUE NC l :
E V E N TS :

i.EA_XU_UU»_.

A K 0 0 9 5 7 7 1 2 J 5

AK00099 7 7969

AKU9806b9r.82

AK09806 79 7 SI

A K U 0 0 9 Z T 6 6 I 9

A K 0 9 B 0 6 b ‘)U' ib

AKC' -.Itr

AKD9P 1 /'• 72 10

S I A I E  AK. U . S .  LP A Sl IPEHFUNO PKUGRAM

S I A I C  t S I  lb UAMt «0 C E H C L  I S
ALL

L I S I - I M  S l t E / c V E N I  L I  ST INU

S I T E  NAHE 
S I R E E T
C I T Y  STATE Z I P  U F A .  I IPHtiLE
LUUtm_LUUt_AUO_liAtlt._____ LLiUG_lU5l*  tLAU. U1U1 £*EUI_lIEfc.

f  AI  KoANKS WDM I I I  STAR HORUUGH SLF  00  OSI
i  CUSHMAN S I  EXTENSM PAI
-AIRI IANKS AK 9 9 T07  S l l
090  F A I R  It ATIKS NORTH STAR

F AIkUANK S  SANO I  GRAVEL INC 0 0  OSI
H ICHAKOSII ' I  IIWV f HI  Z5 PAI
F AI KoANK S  AK 99701  S l l
09 0  FAIK UANKS  NORTH STAR

F I N  CR EE K F U E L  OUHP 0 0  OSI
I 2H R I V E  SEC 9 PAI
J U N I P E R  CR AK 9 9 1 00  S l l
1U5 NDRI t l  SLUPC

FUR I  YUKON C I T Y  OUHP 00  OSI
IDRT  YUKUN P A I
I U R T  YUKON AK 9 9 79 0
Z9U YUKUN KUYUKUK *

F R U N T I E K  I ANN I NO 00  OSI
KLA I T HU C JUI INS RO P A I
ANCIIURAGL AK 99 502  S l l
020 ANCHORAGE

IN I C R N A!  I IHIAL AIRPORT HUAI) I. DEL 00  OSI
H IN1L  AHPI  KU L H I NNE S UI A III) PA I
ANCHORAGE AK 99502  S l l
020  ANCHORAGE

IRON 5 0 0 0 1 VI  SHIN ULO OUHP S H E  00  OSI
A I i H.LHAY AHEA PAI
SOL0 0 1NA AK 99611
IZZ KLNAl  PENINSULA

JUALAPA TUNNEL 00  OSI
HAS 1N RU C CUI ' f  PARK
JUNEAU AK 99110 1
I I C  JUNCAU

p a g e :  6
KUN U A I E :  0 2 / 0 1 / 8 8  
RUN T I M E :  1 6 : 5 0 : 9 7

ACIUAL
STARI

-UAIt_____

0 9 / 0 7 / 8 9
0 9 / 0 1 / 8 0

0 9 / 0 7 / 8 9
0 6 / 0 1 / 8 0

O Z / 0 9 / 8 I  
0 7 / 0 1 / 8 1

0 1 / 0 Z / 8 5

0 9 / 0 7 / 8 9
0 9 / Z 9 / 8 6

0 9 / 0 7 / 8 9
0 7 / 0 1 / 8 0

0 9 / 1 7 / 8 7

VE RS I ON :  I

AC IUAL
COMPL CURRENT
QAIE  ETEMLLEAU.

0 8 / 0 1 / 8 0  EPA 1FUNO) 
0 9 / Z 5 / 8 9  ST AT E( FU NO)  
0 9 / 0 1 / 8 0  EPA ( FUNO)

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 9 / Z 8 / 8 9  S I A I E ( F U N O ) 
0 6 / 0 1 / 8 0  EPA ( FUNO)

0 1 / 0 1 / 8 1  EPA ( FUNO)
0 Z / 0 9 / 8 1  EPA ( FUNO)
0 T / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)
0 Z / 0 6 / 8 5  S I A  T E ( F  UNO)

0 7 / 0 1 / 8 0  EPA ( FUNO)  
0 9 / Z 6 / 8 9  ST AT E( FU NO)  
0 9 / 2 9 / 8 6  EPA ( FUNO)

0 6 / 0 1 / 8 0  EPA ( FUNO)
0 9 / 2 8 / 8 9  S I A T  E ( F U N O )
0 7 / 0 1 / 8 0  EPA ( FUNO)

0 6 / 1 6 / 8 6  OTHER 
0 9 / 1 8 / 8 1  EPA (FUNO)

0 9 / 1 5 / 8 ? OTHER



L E V E L :  ST AI O  «K U . S .  CPA SUPLRFI INO PROGRAM
SI  L f  C 11 UN:
SEQUENCE :  S l A l f c .  S U L  NAMl 00 c t  K C L I S *»«
I V t N F S :  ALL

L I S I - n :  S U E / E V E N !  L I S T I N G

S l t t  NAME 
S7RCLT
C I I Y  S I A I L  2 I P  NT A .  UPRt lLE

L E A _ l Q . t i U » _ .  C i lU l l I X  . LUUL_AULI_t lAML U U t l & . U i S U   fcLAU_ U t i l l  I X L t i l . I X E t .

AK098059556M

A K U 9 8 9 6 b 5 9 2 5

A K 0 9 8 0 6 6 5 : 1 6 6

a m  >ni 76 7 i )2 j

AKono9j8jnd

AKU9BI  76228 9

AK 0 99 I  7b2 S ' , !

A K 0 Q 0 9 2 5 2 2 30

JUNEAU LOT L 
I . L AC1 LR  Mh Y ,  MI 5 . 5  
JUNEAU 
110 JUNEAU

on

AK 99001

K l NAI  L O f L  
KLUUUI i l  AV 
KLNAI
122 K t N A l  PENINSULA

00

AK 99611

K F N A I .  EV D r .  ULU C I I Y  OUMP 
KL NA I  SPUR KU
K t N A l  AK 99611
122 KtNAl  PENINSULA

00

k l a h u c k  t r a i l u h  c u u r i

K L A hi JCK-MULL is HUAU
KLAHUCK AK 9 9925
z o i  P r i n c e  h a l i s  k e i c n i k a n

oo

L I J U l l )  A I K  INC
6 S I 0  AMC I  1C SPUR RUAU
ANCHURAuL
0 / 0  ANCMUKAGL

00

AK 99501

LUNG ISLANU
KI I OIAK I S C . *  U Ml E UP 
KUU1AK
150 KUUIAK ISLAND

00

AK 9 9615

i u i  i .  u.ss m s  AK
I P A L I  L .  U . S S  2 16/ 
GKAVINA ISLANt  
I JU KL IC I I I KAN o A l E R A Y

NE A 00

AK 99901

L OU I S I A N A  PAL I I  1C -  K E T CH IK AN  U I V  
N TUNt.ASS MwY t Ml 1 . 5  
Kt  ICM I KAN AK 999UI
I 3 J  Kt I L UI KAN

00

OSI
PA I

OSI
P A I

U S I
PAS
Sll

OS I

OSI
P A I

Sll

USI
PA I

05 I 
PAI

U S I  
P A I  
SI 1

PAGE :  7
RUN U A T t :  O Z / Q l / 8 8  
HUN T I ME :  1 8 : 5 0 : 5 7

ACTUAL
ST AR I
-DAlt___

0 9 / 0 7 / 8 5

01/02/85

0 1 / 0 2 / 8 5
0 8 / 0 1 / 8 0

0 1 / 0 2 / 8 5
0 8 / 0 1 / 8 0

0 6 / 3 0 / 8 7

0 0 / 3 0 / 8 7

VE RS ION:  1

ACIUAL
CUMPL CURRENT

—  D A I E   E V £ t l I _ L t A Q -

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 9 / 2 7 / 0 5  STATE  (FUND)

0 8 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 0 6 / 8 5  S TATE ( FUND)

1 1 / 0 1 / 7 9  EPA (FUNO)  
0 2 / 1 5 / 8 5  ST ATE ( FUNO)  
0 8 / 0 1 / 8 0  EPA (FUNO)

0 1 / 2 1 / 8 7  OTHER

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 0 6 / 8 5  S TATE /  UNO) 
0 8 / 0 1 / 8 0  EPA ( FUND)

0 8 / 0 1 / 8 5  UIHER 
0 6 / 3 0 / 8 7  EPA (FUNO)

0 5 / 1 2 / 8 6  OIHER 
0 9 / 3 0 / 8 7  ST AT E( F UND)

0 6 / 0 1 / 8 0  EPA ( FUNO)
0 8 / 2 1 / 8 5  0 9 / 2 7 / 8 5  EPA ( FUNO)
0 8 / 2 1 / 8 *  0 9 / 2  / / 65  EPA (FUND)



I E  V f ' : S I A I E  AK
S F L t L l  I t i t l*
1 (»0UfcNCf- « 51 A l t  , S I  I k  NAML
EVENTSJ  ALL

S I T l  NAME 
S I D L E !
C I I Y
CUUtilT-LUUl ANL)_NAt'l-

U . S .  LI*A SUI’ E KFUNO PHUCKAM 

* 0  C E R C L I S « •  

L I S T - B :  S I I E / E V E N !  L I S I I N G

LLA-lU-tiUi__
S I A I E  / I I *  

-LUUCi_U15I*____
HI-A.  
E L A G .

DPRI I LE
UtUl tXEH l-IXEt.

A K 0 9 8 0 6 6 A 9 8 1 M L H E N I E K P R I S L S  
WYOMING UK 
AML MUD A l i l  

020 ANCHORAGE
AK 9 9 50 3

00 051
PA I

AK098066A 791 MANNINu P I  DARREL  OUHP 
I9N R3AL S I C  21 
DARTER ISLAND
i u s  no r  i ii s l o p e

AK 9 9T 90

00 OSI
PAt

A K 0 9 0 1 766009 HARENCI I  I N C .
K l A T t  RU t IURNAGAIN S I  I N I  
ANCHORAGE AK 99502
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0 9 / 0 7 / 8 A

0 8 / 2 1 / 8 A
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0 9 / 2 8 / UA S I A I E I r U N O )
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0 9 / 3 0 / d 7  S T AT E( FU NO)
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RUN O A I E l  0 2 / 0 1 / 8 8  
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ACTUAL
COMPL CURRENT

— QAIE  EKENI-UAQ-

0 9 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 1 5 / 8 5  STATE ! FUNO)

0 3 / 0 1 / 8 1  EPA | FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)  
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