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E S T I MATED  COST: $1,125,000

PROJECT COST BY SPECIAL A S S E S S M E N T  PER FRONTAGE FOOT

B A L LYHOO SEWER PROJECT

COST IF A L L  FRONTAGE WAS ASSESSABLE:

OWNER
FRONT

FOOTAGE %
PORTION OF 

COST

1. U N I S E A
2. EASTPOINT
3. A I RPO RT
4. POWER PLANT
5. CITY DOCK
6. D E L T A  W E S T ERN

O.C. LEASES 
UN I M P R O V E D  LAND

N / A
N/ A
1,200
N/A
1,425
2,400

6,290
5,220

0.00
0.00
0.07
0.00
0.09
0.15
0.00
0.38
0.32

0
0

81,645
0

96,953
163,290

0
427,956
355,156

16,535 100.00% 1,125,000

AC T U A L  ASSESSABLE FRONTAGE FOOTAGE:

OWNER
FRONT

FOOTAGE %
PORTION OF 

COST

1. U N I S E A
2. EASTPOINT
3. A I R P O R T
4. POWER PLANT
5. CITY DOCK
6. D E L T A  WESTERN

O.C. LEASES

N / A
N/A
1,200
N / A
1,425
2,400

6,290

0. 00 
0.00 
0.11 
0.00 
0.13 
0.21 
0. 00 
0.56

0
0

119,311
0

141,681
238,621

0
625,387

11,315 100.00% $1,125,000

U NIMPR O V E D  LAND 5,220 N OT ASSESSABLE

Provided by the City of Unalaska - Pertains to House Bill 492
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P U fC H  HARBOR
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B A L L Y H O O  HEATER SERI/ICE REHABILITATION
OWNER MO OF LOTS ACRES FROUT FC01 AGE LE4SE FROM O.C. F
1. UWISCA 27 40 2600 P7. APPROX A A*»|AU ALASKA <CA PCOt?S
2 EAST POMlT * 4 2? 1, 780 PT. APPROX. a AL̂UflAW r»0CC550RiiAl» PO«T ' • 700 PT. APPROX. C *>anS SOUCIA PC»Vt« PLAKJl 2 100 PI APPROX. P AMfcKiCAn PRC5I0CWTIAL LiucSt city cock 1 II 20 1,425 Pf. APPROX t CtuTA kVtlTERU
* C£lTA VVCMCRN 2 2400 PT. approx. P IClCLt 5C.APOOO*>

P*.*Aft TOTAL oc total pkowtagc
I04GS*T appro*

O T H E R  B U S I N E S S E S  B E U E E l T l W G
project cobt
I 2,6 38 000

12, ago Ft 8Pr«o»

IUPIIF. C05T
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STATE OF ALASKA 

OFFICE OF THE GOVERNOR

B ILL  A N A LYS IS
DEPARTMENT

Fish and Game
DIVISION

Boards
BIU. NUMBER
HB 346

SPONSOR

Adams S Coll
short title of bill An  act authorizing the Board ot F isheries  to establish noncommercial tishing 

seasons and areas for ch ild ren  and elderly persons; and provid ing  and provid ing  for an
e ffe c t ive  date.DEPARTMENT POSITION

Neutral
PREPARED BV Tj OATE "

Beth Stewart/ u  1 * 6

r \
com m i; TONER'S SIGNATURE OATE

2,

S U M M A R Y
OTHER AGENCIES AFFECTED BY BILL

Board o f  F isheries

CONSTITUENT GROUP® AFFECTED BY BILL

Fishermen
ORGANIZATIONAL SUPPORT FOR BILL

Unknown

ORGANIZATIONAL OPPOSITION TO BILL

Unknown

FISCAL IMPACT: $1 NONE □ FISCAL NOTE ATTACHED
8ACKGROUNOILEGISLATIVE INTENT

In trodu ced  by Adams & Goll

ANALYSIS OF 8ILUPROQRAM EFFECTS
In the  past, the board has rece ived  proposals to establish res tr ic ted  areas and seasons 
for people in certa in  age g roups, o r  fo r  those with physical handicaps. T h e  A tto rney  
General's O f f i c e  advised the  board that those proposals were beyond the  scope o f  the ir  
authority . T h i s  bill would c la r ify  that au thority . In addition, there  have been questions 
about the  constitu tionality  o f  su ch  arrangements u nd er  the  ex clu s ive  fisheries or equal 
protection  clauses o f  the Alaska Con s t itu t ion .  T o  address  these co n ce rn s ,  the  A tto rney  
General's  O f f i c e  has suggested  that the  legislation in c lude  a set o f  findings in the bill 
su ff ic ien t  to ju s ti fy  the  special treatment o f  these g roups .

AMENDMENTS PROPOSED

01-009 (R«v. 12*3)

PLEA** ATTACH A SEPARATE SHEET FOR AOOTDONAL COMMENTS OR ANALYM*.



n ™ „ r o-r F I S C A L  N O T E
REQUEST:____________________________________________________________________

Revision Date:____________________________  Agency Affected: Fish and Game
Title: Authorizing Bd. of Fish to B R U . ‘ Roar'd s _______________
i c t a h l  i  t ; h  F i s h i n a  a r e a s  for children & e Icieri y

S T A T E  O F  A L A S K A  bill version hb 346
1988 L E G I S L A T I V E  S E S S I O N  publish date : _2Z!1Z83_

establish fishing areas for c h i l d r e n & elderly
Sponsor:__Adarns_and_Go.ll____________  Components :
requestor: House R esources__________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G F Y  88 F Y  89 F Y  90 F Y  91 F Y  92 F Y  93

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT
L A N D  &  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

. _ 0 0 0 0 0 0

T O T A L  O P E R A T I N G o 0 0 0 0 0

CAPITAL 0 o o 0 0 0

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 

OTHER 
TOTAL n Q fl . Q .— Q_. . 0

POSITIONS:

FULL-TIME

PART-TIME
T E M P O R A R Y

ANALYSIS : (Attach a separate page if necessary)

Prepared by: Be oh Stewai —  Phone: 1 £ E t ~ ^
Division : Boards______________  _______________________ Q ate. 2/11/8 8

Approved by Commissioner 
Agency: Fish and Game

r )  Date. <£//< jpf"

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget ,
Impacted Agency(ies) Pa8e ----  of



F I S C A L  N O T E

I " 5

’ ' *■ BILL VERSION: SSHB 346
PUBLISH DATE :  _

• J t

' S T A T E  O F  A L A S K A
1988 L E G I S L A T I V E  S E S S I O N

R E Q U E S T :

revision Date: a fp r| . Public SsfGty

T-'.e: An act authorizing the Board of r r h ^  ^ Wildlife Protection
Fisheries to establish noncommercial fishing seasons..’.-----------------------------------

Sponsor: Adams, Go'll

Requestor:_ House Resources
Components Enforcement

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of DoUais)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 u U u

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

IJ 0 u IJ u 0
P O S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

6 0 0 0 0 0

A N A L Y S I S  : (Attach a separate page if necessary)

No fiscal impact is anticipated.

Captain Conrad G. Seibel q  y Q

» r
<t

. Prepared by: Phone
269-5509

Agency: Department of Public Safety

Date

Date

2/2/68Division : Fish & Wildlife Protection____________________

Approved by Commissioner: *̂ 2 - ^  \ * Date: " ~ \ ' "
- — 4. a -p

Distribution (by preparer): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency(ies) page of
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HOUSE COMMITTEE REPORT
Date referred: 2/5/88 F U R THER REFERRALS: Finance

The R e s o u r c e s

D A T E : 3 * "  A S  ~  j?<?

C o m m i t t e e  has consid e r e d  S S H B  346

"An A c t  a u t h o r i z i n g  t! a Board of Fi sheries to e s t a bl ish noncommercial 
f i shing s e asons  a n d  a re as for c h i l d r e n  a n d  elderly persons; and providing 
for an e f f e c t i v e  date."

R E C O M M E N D S :

t / ]  

t ]

r e p l a c e  w i t h  C S  S t s  H f i  Id
a t t a c h e d  amendment(s)

[ do p a s s  

do n o t  p a s s  

no r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  ref er r a l  to the

[ ] t he same title

[ ^ 3  a n e w  title

Committee

A D O P T S : [ 3 l e t t e r  of intent

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :
•/.

[ ] fiscal i mpact 

[ ^ ]  zero fiscal n o t e  

[ 3 zero w i t h  a n a lysis

[ 3 same as previ o u s  fiscal note

p u b l i s h e d   ~

f 3 same as p r e v i o u s  zero fiscal 

note p u b l i s h e d  _________________

SIGNING O T H E R  RECOMMENDATIONS:

'J ls th lL s C t f
Chairman 's s ignature



S T A T E  O F  A L A S K A  '*'• ' *• BILL VERSION: _SSHB_346_
1988 LEGISLATIVE SESSION PUBLISH D A T E : _______________

EEOUF-ST,__________________ FISCAL NOTE________________________
Revision Date: » . j .  Publ ic Safetv

Title: An act authorizing the Board of b r u ^  rifn & 'Wi Id I ife Protect tun 
Fisheries to establish noncommercial fishing seasons..'.

Sponsor: Adams, Go'll  Components • Enforcement
Requestor: House Resources_______________ ___________________

E X P E N D I T U R E S / R E V E N U E S :  (Tliousands of Dollars)

O P E R A T I N G F Y  88 F Y  89 F Y  90 F Y  91 T Y  92 F Y  93

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT

L A N D  &  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L ....u "  - 0 u 0 u d

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUN D  

FEDERAL FUNDS 

OTHER 

TOTAL

0 0 0 0 0 0

— ir- u u (J u

P O S I T I O N S :

FULL-TIME

PART-TIME

T E M P O R A R Y

u ... . 0 0 0 0 0

I
!

<

A N A L Y S I S  : (Attach a separate page if necessary)

No fiscal im p a ct  is a n t ic i p a t e d .

. y, i Captain Conrad G. Seibel n  f )  269-5509
P- Prepared b y : ----------------------------------------------   Phone:

Division: Fish & Wi/ldlife Protection____________________  Da[e. 2/2/88

Approved by Commissioner : *̂ 2 -  ^  ■ Date: j ~ 1

Agency:_____ Department of  Public Safety_________''

Distribution (by preparer):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) T'Z*-----  *>f



5-1524L

O r i g i n a l  s p o n s o r s :  Adams, G o l l
a nd  W a l l i s

IN TH E  HOUSE BY TH E  RESOURCES  COM M ITTEE

CS FOR SPONSOR S U B S T I T U T E  FOR HOUSE B I L L  NO. 346 ( R e s o u r c e s )

IN  TH E  L E G I S L A T U R E  C F  TH E  S T A T E  OF A LA SKA  

F I F T E E N T H  L E G I S L A T U R E  -  SECOND S E S S IO N

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  a u t h o r i z i n g  t h e  B o a r d  o f  F i s h e r i e s  t o  e s t a b ­

l i s h  n o n c o m m e r c ia l  f i s h i n g  s e a s o n s  and a r e a s  f o r

e l d e r l y  p e r s o n s ;  and p r o v i d i n g  f o r  an e f f e c t i v e  

d a t e ."

BE I T  EN ACTED  BY TH E  L E G I S L A T U R E  OF TH E  S T A T E  O F  A LA S K A :

*  S e c t i o n  1. F IN D IN G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  many p e o p l e  60 y e a r s

o f  age  and  o l d e r  may n e e d  s e p a r a t e  s e a s o n s  and  a r e a s  i n  o r d e r  t o  c o n t i n u e

s p o r t ,  p e r s o n a l  u s e ,  o r  s u b s i s t e n c e  f i s h i n g  b e c a u s e  th e }  a r e  g e n e r a l l y  l e s s  

a b l e  t o  g a in  a c c e s s  t o  f i s h i n g  a r e a s  t h a t  may b e  o p e n  t o  a l l  a ge  g r o u p s .

*  S e c .  2. AS 1 6 . 0 5 . 2 5 1 (a )  i s  amended t o  r e a d :

( a )  T h e  B o a r d  o f  F i s h e r i e s  may a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  

a d v i s a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (A S  4 4 . -  

62 ) f o r

( 1 )  s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s ^  and  s a n c t u ­

a r i e s  i n  t h e  w a t e r s  o f  t h e  s t a t e  o v e r  w h i c h  i t  ha s  j u r i s d i c t i o n ,  

s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e :

( 2 )  e s t a b l i s h i n g  o p e n  and c l o s e d  s e a s o n s  and a r e a s  f o r  t h e  

t a k i n g  o f  f i s h ;  i f  c o n s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n  and  d e v e l o p ­

m ent g o a l s ,  t h e  b o a r d  may a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  r e s t r i c t e d  

s e a s o n s  and a r e a s  n e c e s s a r y  f o r  p e r s o n s  60 y e a r s  o f  age and o l d e r  t o  

p a r t i c i p a t e  i n  s p o r t ,  p e r s o n a l  u s e ,  o r  s u b s i s t e n c e  f i s h i n g ;

(3 )  s e t t i n g  q u o t a s ,  bag l i m i t s ,  h a r v e s t  l e v e l s ,  and  s e x  and 

s i z e  l i m i t a t i o n s  on  t h e  t a k in g  o f  f i s h ;

( 4 )  e s t a b l i s h i n g  th e  means and m e th o d s  e m p lo y e d  i n  t h e

- 1 -  CSSSH B  3 4 6 ( R e s )



( 5 )  e s t a b l i s h i n g  m a rk in g  and i d e n t i f i c a t i o n  r e q u i r e m e n t s

f o r  means u s e d  i n  p u r s u i t ,  c a p t u r e ^  and t r a n s p o r t  o f  f i s h ;

( 6 )  c l a s s i f y i n g  as  c o m m e r c i a l  f i s h ,  s p o r t  f i s h ,  p e r s o n a l

u s e  f i s h ,  s u b s i s t e n c e  f i s h ,  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l

f o r  r e g u l a t o r y  p u r p o s e s ;

( 7 )  w a t e r s h e d  and h a b i t a t  im p r o v e m e n t ,  and m anagem ent,

c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l ,  p r o p a g a t i o n ^  and s t o c k i n g  o f

f i s h ;

( 8 )  i n v e s t i g a t i n g  and d e t e r m i n i n g  t h e  e x t e n t  and e f f e c t  o f

d i s e a s e ,  p r e d a t i o n ,  and c o m p e t i t i o n  among f i s h  i n  t h e  s t a t e ,  e x e r c i s ­

i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  t o  t h e  r e s o u r c e s  o f  t h e  

s t a t e ;

( 9 )  p r o h i b i t i n g  and  r e g u l a t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s ­

s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  o f  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g g s ;

(1 0 )  e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o ta s ^  and m e th o d s  o f

h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(1 1 )  e s t a b l i s h i n g  t h e  t im e s  and  d a t e s  d u r i n g  w h i c h  t h e

i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s ^  and r e g i s t r a t i o n s  and t h e  

t r a n s f e r  o f  p e r m i t s  and  r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  i s  

a l l o w e d ;  h o w e v e r ,  t h i s  p a r a g r a p h  d o e s  n o t  a p p l y  t o  p e r m i t s  i s s u e d  o r  

t r a n s f e r r e d  u n d e r  AS 1 6 .4 3 ;

(1 2 )  r e g u l a t i n g  c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e ,  ana p e r s o n a l

u s e  f i s h i n g  as n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m e n t ,  and u t i l i z a ­

t i o n  o f  f i s h e r i e s ;

(1 3 )  r e q u i r i n g ,  i n  a f i s h e r y ,  o b s e r v e r s  un b o a rd  f i s h i n g  

V e s s e l s ,  as ripi-inoH i'n a c  \c r\ r >

pursuit, c a p t u r e ^  and transport of fish;



(A )  i s  t h e  o n l y  p r a c t i c a l  d a t a - g a t h e r i n g  o r  e n f o r c e ­

ment m e ch a n ism  f o r  t h a t  f i s h e r y ;

( 3 )  w i l l  n o t  u n d u l y  d i s r u p t  t h e  f i s h e r y ;

( C )  c a n  be  c o n d u c t e d  a t  a r e a s o n a b l e  c o s t ;  and 

CD)  c a n  b e  c o o r d i n a t e d  w i t h  o b s e r v e r  p ro g ra m s  o f  o t h e r  

a g e n c i e s ,  i n c l u d i n g  t h e  N a t i o n a l  M a r in e  F i s h e r i e s  S e r v i c e ,  N o r th  

P a c i f i c  F i s h e r y  M anagem ent C o u n t_ 1 ,  and t h e  I n t e r n a t i o n a l  P a c i f i c  

H a l i b u t  C o m m is s io n ;

(1 4 )  e s t a b l i s h i n g  n o n e x c l u s i v e ,  e x c l u s i v e ,  and  s u p e r e x c l u ­

s i v e  r e g i s t r a t i o n  and u s e  a r e a s  f o r  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g .

S e c .  3. T h i s  A c t  t a k e s  e f f e c t  i m m e d ia t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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5-15241/
H e in
3/14/88

O r i g i n a l  s p o n s o r s :  Adam s, G o l l
and W a l l i s

IN TH E  HOUSE BY T H E  RESO U R CES  COM M ITTEE

CS FOR  SPONSOR S U B S T I T U T E  FOR HOUSE B I L L  NO. 346 ( R e s o u r c e s )

IN  TH E  L E G I S L A T U R E  OF T H E * S T A T E  OF ALASKA
«=>

F I F T E E N T H  L E G I S L A T U R E  -  SECOND S E S S IO N

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  a u t h o r i z i n g  t h e  B o a rd  o f  F i s h e r i e s  t o  e s t a b ­

l i s h  n o n c o m m e r c ia l  f i s h i n g  s e a s o n s  and a r e a s  f o r  

e l d e r l y  p e r s o n s ;  and  p r o v i d i n g  f o r  an e f f e c t i v e

BE I T  EN A CTED  BY TH E  L E G I S L A T U R E  OF TH E  S T A T E  O F A LA SKA :

*  S e c t i o n  1. F IN D IN G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  many p e o p l e  60 y e a r s  

o f  age and  o l d e r  may n e e d  s e p a r a t e  s e a s o n s  and a r e a s  i n  o r d e r  t o  c o n t i n u e  

s p o r t ,  p e r s o n a l  u s e ,  o r  s u b s i s t e n c e  f i s h i n g  b e c a u s e  t h e y  a r e  g e n e r a l l y  l e s s
i

a b l e  t o  g a in  a c c e s s  t o  f i s h i n g  a r e a s  t h a t  may b e  op en  t o  a l l  age g r o u p s .

*  S e c .  2. AS 1 6 . 0 5 . 2 5 1 (a )  i s  amended t o  r e a d :

( a )  T h e  B o a rd  o f  F i s h e r i e s  may a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  

a d v i s a b l e  i t  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (A S  4 4 . -  

62 ) f o r

a r i e s  i n  t h e  w a t e r s  o f  t h e  s t a t e  o v e r  w h i c h  i t  h a s  j u r i s d i c t i o n ,  

s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

b o a r d  may a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  r e s t r i c t e d  s e a s o n s  and a r e a s  

n e c e s s a r y  f o r  p e r s o n s  60 v e a r s  o f  a g e  and o l d e r  t o  p a r t i c i p a t e  i n  

s p o r t ,  p e r s o n a l  u s e ,  o r  s u b s i s t e n c e  f i s h i n g ;

( 3 )  s e t t i n g  q u o t a s ,  bag l i m i t s ,  h a r v e s t  l e v e l s ,  and s e x  and 

s i z e  l i m i t a t i o n s  on t h e  t a k i n g  o f  f i s h ;

( 4 )  e s t a b l i s h i n g  th e  means and  m e th o d s  em ploved_^ Ln  tite.

d a t e ."

( 1 )  s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s ^  and s a n c t u -

( 2 )  e s t a b l i s h i n g  op en  and c l o s e d  s e a s o n s  and a r e a s  f o r  t h e  

 ta k i n g  o f  f i s h ;  i f  c o n s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n A g o a l s , t h e
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p u r s u i t ,  c a p t u r e ^  and t r a n s p o r t  o f  f i s h ;

( 5 )  e s t a b l i s h i n g  m a rk in g  and i d e n t i f i c a t i o n  r e q u i r e m e n t s
• *

f o r  m eans u s e d  i n  p u r s u i t ,  c a p t u r e ,  and t r a n s p o r t  o f  f i s h ;

( 6 )  c l a s s i f y i n g  as c o m m e r c ia l  f i s h ,  s p o r t  f i s h ,  p e r s o n a l  

u s e  f i s h ,  s u b s i s t e n c e  f i s h ,  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  

f o r  r e g u l a t o r y  p u r p o s e s ;

( 7 )  w a t e r s h e d  and h a b i t a t  im p ro v e m e n t ,  and  m anagem ent,  

c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l  p r o p a g a t i o n ^  and s t o c k i n g  o f  

f i s h ;

( 8 )  i n v e s t i g a t i n g  and  d e t e r m i n i n g  th e  e x t e n t  and e f f e c t  o f  

d i s e a s e ,  p r e d a t i o n ,  and c o m p e t i t i o n  among f i s h  i n  t h e  s t a t e ,  e x e r c i s ­

i n g  c o n t r o l  m e a s u re s  c o n s i d e r e d  n e c e s s a r y  to  t h e  r e s o u r c e s  o f  th e  

s t a t e ;

( 9 )  p r o h i b i t i n g  and r e g u l a t i n g  th e  l i v e  c a p t u r e ,  p o s s e s ­

s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  o f  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g g s ;

(1 0 )  e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o ta s ^  and  m e th o d s  o f  

h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(1 1 )  e s t a b l i s h i n g  t h e  t im e s  and d a t e s  d u r i n g  w h i c h  t h e  

i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s ^  and r e g i s t r a t i o n s  and th e  

t r a n s f e r  o f  p e r m i t s  and r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  i s

a l l o w e d ;  h o w e v e r ,  t h i s  p a r a g r a p h  d o es  n o t  a p p ly  t o  p e r m i t s  i s s u e d  o r

t r a n s f e r r e d  u n d e r  AS 1 6 .4 3 ;

(1 2 )  r e g u l a t i n g  c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e ,  and p e r s o n a l  

u s e  f i s h i n g  as  n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m e n t ,  and u t i l i z a ­

t i o n  o f  f i s h e r i e s ;

( 1 3 )  r e q u i r i n g ,  i n  a f i s h e r y ,  o b s e r v e r s  on b o a rd  f i s h i n g  

v e s s e l s ,  as d e f i n e d  i n  AS 1 6 . 0 5 . 4 7 5 ( d ) ,  t h a t  a re  r e g i s t e r e d  u n d e r  t h e

law s o f  t h e  s t a t e ,  as d e f i n e d  i n  AS 1 6 . 0 5 . 4 7 5 ( c ) ,  a f t e r  m ak ing  a

w r i t t e n  d e t e r m i n a t i o n  t h a t  an o n - b o a r d  o b s e r v e r  p ro g ra m

CSSSHR V . / P o M



(A )  i s  t h e  o n l y  p r a c t i c a l  d a t a - g a t h e r i n g  o r  e n f o r c e ­
men t  m ech an i sm  f o r  t h a t  f i s h e r y ;

i *( B )  w i l l  n o t  u n d u l y  d i s r u p t  t h e  f i s h e r y ;
IP

(C )  can  be c o n d u c t e d  a t  a r e a s o n a b l e  c o s t ;  and
(D )  can  be c o o r d i n a t e d  w i t h  o b s e r v e r  p r o g r a m s  o f  o t h e r  

a g e n c i e s ,  i n c l u d i n g  t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e ,  N o r t h  
P a c i f i c  F i s h e r y  Management C o u n c i l ,  and  t h e  I n t e r n a t i o n a l  P a c i f i c  
H a l i b u t  C om m is s i o n ;

( 1 4 )  e s t a b l i s h i n g  n o n e x c l u s i v e ,  e x c l u s i v e ,  and s u p e r e x c l u ­
s i v e  r e g i s t r a t i o n  and  u s e  a r e a s  f o r  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g .

*  S e c .  3 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  AS 01 . 1 0 . u 7 0 ( c )  .



IS  THE HOUSE 3Y ADAMS AND COLL

SPONSOR SUBSTITUTE ?OR HOUSE B ILL NO. 346 

IS THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATORS -  SECOND SESSION

A BILL

For an A c t e n t i t l e d : '’ An A c t a u th o r is in g  the Board o f F is h e r ie s  to  e s ta b ­

l i s h  noncommercia l f is h in g  seasons and areas fo r

c h i ld r e n  and e ld e r !?  oe rsona i and p ro v id in g  f c r  an 

e f f e c t iv e  d n te .w

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c tio n 1. AS 16.135.E57(a ) is  amended fa  re a d :

fa ) The Board o f f is h e r ie s  may adop t re g u la t io n s  i t  c o n s id e rs 

a d v is a b le  in  accordance w ith  the A d m in is t r a t iv e  P rocedure A c t CAS 4 4 .- 

61) f c r

(1 ) s e t t in g  a p a r t ^ is h  re se rv e a re a s , re fu g e s ^ and san c tu ­

a r ie s  in  th e w a te rs o f th e s ta te  o ve r w h ich i t  has ju r i s d i c t i o n , 

s u b je c t to  the app ro va l o f the le g is la t u r e !

( ! )  e s ta b l is h in g  open and c lo se d season# and arass fo r  th e

ta k in g  o f ^ ts h i i f  c o n s is te n t w ith  re s o u rce con s e rv a t io n  goa ls and

necessa ry to  a s s is t  c h i l d ren and e l d e r l y  pe rsons to  p a r t ic ip a te  i n

s p o r t , per sona l u se. and sub s is te n ce f is h in g , the boa rd may ado p t

re g u la t i o n s as ta b 'l l shine: re s t r i c t e d  seasons, and a ro aa *o r persons 1?. 

yea rs o f age and ro u rg e r and 60 yea rs o f age ;md o ld e r !

(3 ) s e t t in g  quo ta s , bag l im i t s ,  h a rv e s t le v e ls , and sex and 

s ir e  l im i t a t io n s  on the fa k in g  o f f i s h !

(A) e s ta b l is h in g  the means and methods employed Ln the

p u r s u i t , ca p tu re ^ and tra n s p o r t o f f i s h :

(5 ) e s ta b l is h in g  m ark ing and id e n t i f i c a t io n  requ irem en ts

fo r means used in  p u r s u i t , ca p tu re ^ and tra n s p o r t o f f i s h i

- 1 -  SSHB 3 4 6



( f<) c"i n -3 ; i i fT’ i n p  T3 ooT-jr'.erci n I 'r i s h ,  ; ; n o r f  ' i s S ,  p e r s o n * ’  
nan ••■'L»hv "'.’ l b s : s t e n o s r  f i s h ,  o r o d o f o r s  o r  o**hnr <• ̂ r e r o r i n s  n s s on t r f  n l  
- o r  r ^ R U l s h o r ’? n t i r o o e e ?  j

<7 '  watr-si: s h e d  a n d  h s b i  R a t  i n p r o v s a j e o t , a n d  n.tnuBnntent, 

c o n s e r v a t i o n  , p r o f  ec t i  or , a s s  f d a s p o s s I  . nropa^^tir-r., ;t.n«i s t o r k i n g  o'" 

M >:.h;
(*>> nrrt d < * r e rw in in g  “ he •»r?r<?nf and o f
" n a f f  r n , and  e o n -  •‘ i f i r . n  --mjong ; h  i n  f h n  ?'■ a *:•«:, 

tr ip c e u f . r d l  ■nas* s u r * ^  o o  n o i  d n r  *. d ‘-o * ? r ^ s o u t r o s  o* t h e

( 9 )  p r o H i b i c i r s *  and T . o g u l n t  ins ; * • L*.*** i-a’^^Tiro « ooas-^® —
a i m ,  t r a n s r o r f ,  n r  r a l& a a o  o f  o a r i v ?  .>r .'->vori-o -‘ l o b  o r  t r h ' i r  ->ngr.;

i * 0 )  * i3tab?? .3h.«nc seasnrirr, - i r o n s ,  q u o r n m e !  r s s f h o d s  o r  
h s r v - s t  "or a e u a n  Lr n t a o t o ;

f l l )  ^ s t a h l i s h i o g  !:do f i n e s  r e d  dn t .e s  d u r i n g  v h l e h  "bn  
i s s u a n c e  o f  f  i  sh L”  p l i c e n s e s ,  p e r m i t s ,  a n d  r * g i r t e a r  V ’O.s a r d  ,rh*i 

t r a n s f e r  >,v p o r n l f a  and  r e g i s t r a t i o n s  b a r v n o n  r e g i s t r a r i o n  a r t ? a s  -is 
•■>.11 ow*id; h o w e v e r ,  “ h i . s  p a r a g r a p h  d o e r  ~ o f  .»poV* p e r m i t s  i s s u e d  o r  
r r n n  a i  e r m d  u n d e r  AS 1C*. £ 3<

Mh> reep j  l a c i n g  e o r a a n r c l * ! , sub s  i s  p.*’l i r a , m d  p e r s o n a l
u s e  ‘ i s h i n g  a a  c e e d t d  tf<T f h r  e c n s e r v a t i  o n , d e v * ’ . o p r a e r c , > rd  u c i  ’  i t a -  

Lor. o f  "i a h a r I - * ' ? :
t e c u l  r  i r . j v , in  ; ' i a h e r * ,  ••. bs  f}r*F»-rs? o r  h o a r d  " i - h i n g  

v e s s e l s ,  a~ d e f i n e d  i n  AS 1 h . 0 5 . a ? 5 (:*!» , r h . i t  art? r rtB i5 ? rp ’ *?r! u n d e r  t h e  
’  a v a  o *’  *-h ?  i c a c ® ,  * e d o i ' i r . •><? i n  a ^ ’  b . 0 * 5 . U  ̂ , - t f t e r  n o k l . r g  .j 

v r i t t a n  df»t«rTtii.na**ion “ hnr. "r. o n - b o a r d  o b s t : r * r? r  u r c e r a n
•'A. I i s  ’•he o n l ,r o r s c c i o a l  d o t  a-r* at. h i r i n g ,  o r  

r»inc n echno i " ' ? !  t o r  i h s f  s i shrtt"5*?
( B )  w i l l  n o t  u n d n l v  d l s r u n r  *rhn r i " h f t r v j



t

( O  r a n  b *  c o n d u c t e d  s c  r e a s o n a b l e  e o s t ?  vid

c a n  b e  c o o r d l r . ^ r  «?d v i r h  c b * e r * » * r  n r o ^ r ^ m s  o 4’ !

/;irf?~ic1 * s , i'icTudIrsc: T h *  - a t i o n - s  1 *Ts r i r e  ^isher f.. ?^ , M or t . h

P'lcif'ic 7f.<her*r M.nnrs?<?n*nt C o u n c i l , in-rl t h e  ’n ‘(ir:'iti?>na1 11 ? o i o

^.il4.bur. O m i s s i o n i

H / O  e s t a b l i s h i n g  n o n e x c l u s i v e ,  e x c l u s i v e ,  see* r u T y e r o x c l n -  

ni**a r c -p L st r a i l e r  and  u s e  a r e a s  T o r  r o i ^ i l j i t i - o g  r o t r ra ia rc in l  ? ish i .n« r ,
* S e c ,  ->. T h i s  A c t  e f ca c t  i i s e s e d l a t e l y  T i n d e r  A S  ^  . 1 0 . ? 7 - V e ) .
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g o 0 2 8 8 h B

O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN  THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE B IL L  NO. 3 6 4  ( R e s o u r c e s )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
F IFTEENTH LEGISLATURE -  SECOND SESSION

A B I L L
F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s ;

and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e .  1 
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 1 6 . 0 5 . 7 1 0 ( a )  i s  r e p e a l e d  a nd  r e e n a c t e d  t o  r e a d :
( a )  A p e r s o n  c o n v i c t e d  o f  a m i s d e m e a n o r  f o r  v i o l a t i n g  AS 1 6 . 0 5 . * *  

4 4 0  -  1 6 . 0 5 . 6 9 0  o r  a f e d e r a l  o r  s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  
r e g u l a t i o n  i s ,  i n  a d d i t i o n  t o  o t h e r  p e n a l t i e s  p r o v i d e d  b y  l aw ,  s u b j e c t  
t o  t h e  f o l l o w i n g  p e n a l t i e s :

( 1 )  u pon  a f i r s t  c o n v i c t i o n  t h e  c o u r t  may ,  f o r  a p e r i o d  o f  
n o t  m o re  t h a n  o n e  y e a r ,

(A )  f o r f e i t  t h e  p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e
and  t h e  r i g h t  t o  o b t a i n  a l i m i t e d  e n t r y  p e r m i t ;  o r

( B )  s u s p e n d  one  o r  m o re  o f  t h e  p e r s o n ' s  l i m i t e d  e n t r y  
p e r m i t s  and  f o r f e i t  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a c o m m e r c i a l  
f i s h i n g  l i c e n s e ;  and

( 2 )  u p on  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n  t h e  c o u r t  may ,  
f o r  a p e r i o d  o f  n o t  m o re  t h a n  t h r e e  y e a r s ,

(A )  f o r f e i t  t h e  p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e
and  t h e  r i g h t  t o  o b t a i n  a l i m i t e d  e n t r y  p e r m i t ;  o r

( B )  s u s p e n d  one o r  m o re  o f  t h e  p e r s o n ' s  l i m i t e d  e n t r y  
p e r m i t s  a nd  f o r f e i t  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a c o m m e r c i a l  
f i s h i n g  l i c e n s e .

“  S e c .  2 .  AS 1 6 . 0 5 . 7 1 0  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :
( c )  D u r i n g  t h e  p e r i o d  f o r  w h i c h  a l i m i t e d  e n t r y  p e r m i t  i s

- 1 -  CSHB 3 6 4 ( R e s )



s u s p e n d e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  a p e r m i t  c a r d  may n o t  be i s s u e d  
and t h e  p e r m i t  may n o t  be  t r a n s f e r r e d  o r  s o l d .

( d )  I n  t h i s  s e c t i o n
( 1 )  " c o m m e r c i a l  f i s h i n g  l i c e n s e "  i n c l u d e s  a c r e w  member

l i c e n s e ;
( 2 )  " l i m i t e d  e n t r y  p e r m i t "  i n c l u d e s  an  i n t e r i m  u s e  p e r m i t .

*  S e c .  3 .  AS 1 6 . 0 5  i s  amended by  a d d i n g  new s e c t i o n s  t o  r e a d :
S e c .  1 6 . 0 5 . 7 2 2 .  STR ICT L IA B I L I T Y  COMMERCIAL F ISH ING  PENALTIES ,

( a )  A p e r s o n  who w i t h o u t  a n y  c u l p a b l e  m e n t a l  s t a t e  v i o l a t e s  AS 1 6 . -
0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0 ,  o r  a r e g u l a t i o n  o f  t h e  B o a r d  o f  F i s h e r i e s  o r  t h e  
d e p a r tm e n t  g o v e r n i n g  c o m m e r c i a l  f i s h i n g ,  i s  g u i l t y  o f  a v i o l a t i o n  and 
upon  c o n v i c t i o n  i s  p u n i s h a b l e  by  a f i n e  o f  n o t  m o r e  t h a n

( 1 )  $ 3 , 0 0 0  f o r  a f i r s t  c o n v i c t i o n ;  and
( 2 )  $ 6 , 0 0 0  f o r  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n .

( b )  I n  a d d i t i o n  t o  t h e  p e n a l t i e s  im p o s e d  u n d e r  ( a )  o f  t h i s  
s e c t i o n ,  t h e  c o u r t  may

< 1 )  f o r  a f i r s t  c o n v i c t i o n ,  im p o s e  a f i n e  e q u a l  t o  50  
p e r c e n t  o f  t h e  v a l u e  o f  t h e  f i s h  f o u n d  on  b o a r d  o r  a t  t h e  f i s h i n g  s i t e  
a t  t h e  t im e  o f  t h e  v i o l a t i o n ;  and

( 2 )  f o r  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n ,  im p o s e  a f i n e  
e q u a l  t o  t h e  v a l u e  o f  t h e  f i s h  f o u n d  on  b o a r d  o r  a t  t h e  f i s h i n g  s i t e  
a t  t h e  t im e  o f  t h e  v i o l a t i o n .

Sec  1 6 . 0 5 . 7 2 3 .  MISDEMEANOR COMMERCIAL F ISH ING  PENALT IES .  ( a )  
A p e r s o n  who n e g l i g e n t l y  v i o l a t e s  AS 1 6 . 0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0 ,  o r  a 
r e g u l a t i o n  o f  t h e  b o a r d  o f  f i s h e r i e s  o r  t h e  d e p a r tm e n t  g o v e r n i n g  
c o m m e r c i a l  f i s h i n g ,  i s  g u i l t y  o f  a m i s d e m e a n o r  and i n  a d d i t i o n  t o  
p u n i s h m e n t  u n d e r  o t h e r  p r o v i s i o n s  i n  t h i s  t i t l e ,  i n c l u d i n g  AS 1 6 . 0 5 . -  
195 and  1 6 . 0 5 . 7 1 0 ,  i s  p u n i s h a b l e  upon c o n v i c c i o n  by a f i n e  o f  n o t  more
t h a n  $ 1 5 , 0 0 0  o r  bv  im p r i s o n m e n t  f o r  n o t  mo re  t h a n  one  v e a r .  o r  bv  
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b o t h .  I n  a d d i t i o n ,  t h e  c o u r t  may o r d e r  f o r f e i t u r e  o f  a n y  f i s h ,  o r  i t s  
f a i r  m a r k e t  v a l u e ,  t a k e n  o r  r e t a i n e d  i n  a n y  m ann e r  i n  c o n n e c t i o n  w i t h  
o r  as  a r e s u l t  o f  t h e  c o m m i s s i o n  o f  t h e  v i o l a t i o n ,  and  t h e  c o u r t  may 
f o r f e i t  a n y  v e s s e l  and  a n y  f i s h i n g  g e a r ,  i n c l u d i n g  a n y  n e t ,  p o t ,  
t a c k l e ,  o r  o t h e r  d e v i c e  d e s i g n e d  o r  e m p lo y e d  t o  t a k e  f i s h  c o m m e r c i a l ­
l y ,  t h a t  was  u s e d  i n  o r  i n  a i d  o f  t h e  v i o l a t i o n .  Any f i s h ,  o r  i t s  
i i r  m a r k e t  v a l u e ,  f o r f e i t e d  u n d e r  t h i s  s e c t i o n  may n o t  a l s o  be  f o r ­
f e i t e d  u n d e r  AS 1 6 . 0 5 . 1 9 5 .  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  i t  i s  a 
r e b u t t a b l e  p r e s u m p t i o n  t h a t  a l l  f i s h  f o u n d  on  b o a r d  a f i s h i n g  v e s s e l  
u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n ,  o r  f o u n d  a t  t h e  f i s h i n g  s i t e ,  w e r e  
t a k e n  o r  r e t a i n e d  i n  v i o l a t i o n  o f  AS 1 6 . 0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0  o r  a com­
m e r c i a l  f i s h e r i e s  r e g u l a t i o n  o f  t h e  b o a r d  o f  f i s h e r i e s  o r  t h e  d e p a r t ­
m en t ,  and i t  i s  t h e  d e f e n d a n t ' s  b u r d e n  t o  show b y  a p r e p o n d e r a n c e  o f  
t h e  e v i d e n c e  t h a t  f i s h  on  b o a r d  o r  a t  t h e  s i t e  w e r e  l a w f u l l y  t a k e n  and 
r e t a i n e d .

( b )  I f  a p e r s o n  i s  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  o f  on e  o f  t h e
f o l l o w i n g  o f f e n s e s ,  t h e n ,  i n  a d d i t i o n  t o  t h e  p e n a l t i e s  im p o s e d  u n d e r
( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  may impo se  a f i n e  e q u a l  t o  t h e  g r o s s  
v a l u e  o f  t h e  f i s h  f o u n d  on b o a r d  o r  a t  t h e  f i s h i n g  s i t e  a t  t h e  t im e  o f  
t h e  v i o l a t i o n :

( 1 )  c o m m e r c i a l  f i s h i n g  i n  c l o s e d  w a t e r s ;
(?) c o m m e r c i a l  f i s h i n g  d u r i n g  a c l o s e d  p e r i o d  o r  s e a s o n ;
( 3 )  c o m m e r c i a l  f i s h i n g  w i t h  u n l a w f u l  g e a r ,  i n c l u d i n g  a n e t ,

p o t ,  t a c k l e ,  o r  o t h e r  d e v i c e  d e s i g n e d  o r  e m p l o y e d  t o  t a k e  f i s h  commer­
c i a l l y ;  o r

( 4 )  c o m m e r c i a l  t i s h i n g  w i t h o u t  a l i m i t e d  e n t r v  p e r m i t  
h o l d e r  on b o a r d  i f  t h e  h o l d e r  i s  r e q u i r e d  b y  l a w  o r  r e g u l a t i o n  t o  be 
p r e s e n t .

( c )  I f ,  w i t h i n  t h e  10 y e a r s  p r e c e d i n g  an  o f f e n s e ,  a p e r s o n  has
- 3 -  CSHB 3 6 4 ( R e s )



b e e n  c o n v i c t e d  two o r  m o re  t im e s  o f  an  o f f e n s e  l i s t e d  i n  ( b )  o f  t h i s  
s e c t i o n ,  r e g a r d l e s s  o f  w h e t h e r  t h e  c o n v i c t i o n s  a r e  u n d e r  t h i s  s e c t i o n ,  
u n d e r  AS 1 6 . 0 5 . 7 2 2 ,  o r  u n d e r  f o r m e r  AS 1 6 . 0 5 . 7 2 0 ,  t h e n ,  u pon  a c o n ­
v i c t i o n  o f  t h a t  p e r s o n  u n d e r  t h i s  s e c t i o n  f o r  a v i o l a t i o n  l i s t e d  i n
( b )  o f  t h i s  s e c t i o n ,  and  i n  a d d i t i o n  t o  t h e  p e n a l t i e s  im p o s e d  u n d e r  
( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  may im po se  a f i n e  e q u a l  t o  t h r e e  t im e s  
t h e  g r o s s  v a l u e  o f  t h e  f i s h  f o u n d  on  b o a r d  o r  a t  t h e  f i s h i n g  s i t e  a t  
t h e  t im e  o f  t h e  v i o l a t i o n ,  o r  a f i n e  e q u a l  t o  S I 0 , 0 0 0 ,  w h i c h e v e r  i s  
g r e a t e r .

*  S e c .  4 .  AS 1 6 . 0 5 . 9 2 5  i s  amended t o  r e a d :
S e c .  1 6 . 0 5 . 9 2 5 .  PENALTY FOR V IOLATIONS . E x c e p t  a s  p r o v i d e d  i n  

AS 1 6 . 0 5 . 4 3 0 ,  1 6 . 0 5 . 7 2 2 ,  1 6 . 0 5 . 7 2 3 ,  [ 1 6 . 0 5 . 7 2 0 , ]  1 6 . 0 5 . S 3 ] ,  and  * 6 . -
0 5 . 3 6 0 ,  a p e r s o n  who v i o l a t e s  AS 1 6 . 0 5 . 9 2 0 ,  o r  a r e g u l a t i o n  a d o p t e d  
u n d e r  t h i s  c h a p t e r  o r  AS 1 6 . 2 0 ,  i s  g u i l t y  o f  a c l a s s  A m i s d e m e a n o r .

*  S e c .  5 .  AS 1 6 . 0 5 . 7 2 0  i s  r e p e a l e d .
*  S e c .  b .  T h i s  A c t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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H O U S E  C O M M I T T E E  R E P O R T

D a t e  r e f e r r e d : 1 / 1 5 / 8 8 F U R T H E R  R E F E R R A L S : J u d i c i a r y

T h e R e s o u r c e s

D A T E

C o m m i t t e e  h a s  c o n s i d e r e d H B  3 6 4

" A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s ;  a n d  p r o v i d i n g  f o r  a n  

e f f e c t i v e  d a t e . "

R E C O M M E N D S :

[ ]
r e p l a c e  w i t h  C S  B C ? 4

a t t a c h e d  a m e n d m e n t ( s )

A D O P T S ;

[ ^  d o  p a s s

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ]  l e t t e r  o f  i n t e n t

[ ^ \ ]  t h e  s a m e  t i t l e  

[ ] a  n e w  t i t l e

C o m m i t t e e

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) : 

[ ] f i s c a l  i m p a c t

[ ] z e r o  f i s c a l  n o t e

[ ] z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  _____________________________

[)\ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l  

n o t e ^ p u b l i s h e d  _____________________

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

/

-------
C h a i r m a n ' s  s i g n a t u r e



M E M O R A N D '  < M  S t a t e  f A l a s k a

Department: o f Law
TO: DATE :

Honorab le Don C o ll in a w o r th  J u ly  14, 1987
C lw— Lh  B i i o c a r  f i l e  n o .:
DfefflU o f F is h  & Game

T H R U : TELEPH O N E  NO .:
465-3600

SUBJECT :
C ons ta n tin e v .

f r o m :  L a r r i Ire n e Speng le r S ta te (maximum f in e
A s s is ta n t A tto rn e y Genera l s t r i c t  l i a b i l i t y
N a tu ra l Resources Sec tion -Juneau v io la t io n s  $300)

A tta ched is  a re ce n t c o u r t o f appea ls d e c is io n  in
C ons ta n tin e v . S ta te ___ P .2d   Op. No. 717 (A laska A pp ., J u ly
T~t 1987T. Th is case examined the q u e s tio n o f what "n o n c r im in a l 
f in e s  are p e rm is s ib le  when someone is  co n v ic te d o f a v io la t io n  o f 
a f i s h  and game re g u la t io n , under a s t r i c t  l i a b i l i t y  s ta n d a rd . 
T h is s i t u a t io n  c o n tra s ts  to c r im in a l f in e s  and im prisonm en t wh ich 
may be imposed on in d iv id u a ls  co n v ic te d o f v io la t in g  f ia h  end 
game re g u la t io n s  upon a showing o f a t le a s t n e g lig e n c e , wh ich 
c o n v ic t io n  c o n s t i tu te s  a m isdemeanor, ra th e r than a v io la t io n .

The c o u r t h e ld  th a t AS 1 2 .5 5 .0 3 5 (b )(5 ) c o n t ro ls  the 
maximum f in e  fo r a v io la t io n , $300, and thus $300 is  th e max1mm 
f in e  th a t can be imposed fo r  c o n v ic t io n s  o f v io la t io n s  o f f is h  
and game re g u la t io n s . A d d i t io n a l ly , the c o u r t no ted th a t i t  saw 
"no reason to  a llo w  a de fe ndan t, even i f  he o r she ac ted w ith o u t 
f a u l t ,  to  have a v a l id  c la im  to f i s h  o r game ob ta in e d in  
v io la t io n  o f .a r e g u la t io n . "  D e c is io n , p . 7. However, th e $300 
f in e  and f o r f e i t u r e  o f i l l e g a l l y  taken f i s h  o r game fo r a 
v io la t io n  (unde r s t r i c t  l i a b i l i t y )  c o n tra s ts  w ith  che 
s ig n i f i c a n t ly  h ig h e r f in e s  f o r  a misdemeanor ( i f  ne g lig e n ce o r 
in te n t can be proved) a u th o r iz e d  by AS 16 .0 5 .7 20 , and w ith  the 
f o r f e i t u r e  o f equipment used in  c o n ju n c t io n  w ith  th e misdemeanor 
a u th o r iz e d by AS 16 .05 .195 .

The Department o f Law 's O f f ic e  o f S pe c ia l P ro se cu tio n s 
and Appea ls , wh ich hand led the appea l, is  c u r r e n t ly  c o n s id e r in g  
p e t i t io n in g  the s ta te  supreme c o u r t f o r  a re v iew  o f the c o u r t o f 
appea ls ' d e c is io n . We w i l l  keep you app ris e d o f any 
deve lopm en t*.•5

I n  the meanwhile , i t  is  w o rth n o t in g  th a t the c o u r t 
m entioned th a t i t  was n o t a u th o r iz e d  to  impose more s u b s ta n t ia l 
sa n c tio n s fo r  s t r i c t  l i a b i l i t y  v io la t io n s  un le ss " th e  le g is la tu r e  
shou ld s p e c i f i c a l l y  in d ic a te  th a t i t  is  necessa ry to  impose 
s u b s ta n t ia l p e n a l t ie s , "  and the le g is la t u r e  "s h o u ld a ls o 
e s ta b l is h  the na tu re o f these p e n a lt ie s , even i f  th e y can be 
p ro p e r ly  denom inated as n o n c r im in a l p e n a l t ie s . "  D e c is io n , p. 7. 
Thus, even i f  the supreme c o u r t accep ts a p e t i t i o n  fo r  re v ie w  o f 
the low e r c o u r t 's  d e c is io n , you r departm en t may w ish to co n s id e r

0 2 - 0 0 '  »<R«v  1 0 -8 4 )



Hon. Doa C o llia a w o r th  J u ly  14, 1987
Dep t. o & . f la h  and Game page 2

whether i t  would be a p p ro p r ia te  to  recommend to  the g o v e rn o r 's  
o f f i c e  th a t some le g is la t i v e  a c t io n  be sought in  the fu tu r e .

L IS /c c k

A ttachm en t

cc w /a t ta c h . :
S teve Pennoyer 
Norm Cohen 
Ken Pa rke r 
Beth S tew a rt 
N o rva l Netsch 
Lew Pamplin 
Steve Behnke 
ADF&G

L iz a  McCracken 
DOL

W.H. Hawley 
OSPA/Anchorage
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11 M E M O R A N D U M  S t a t e  o f  A l a s k a
D E P A R T M E N T  O F  L A W / C R I M I N A L  D I V I S I O N

t o -.

TH RU :

FRO M :

R O N A L D  W .  L O R E N S E N  DATE-

D e p u t y  A t t o r n e y  G e n e r a l  . ofF'Cfc 

J u n e a u  c 0 ^ \ U S c'°s F -

T tt .E P H O N E I

f
3 JE C 7

W .  H .  H a w l e y

A s s i s t a n t  A t t o r n e y  G e n e r a l  

O S P A  —  A n c h o r a g e

A u g u s t  1 8 ,  1 9 8 7

A p p l i c a t i o n  o f  

S t r i c t  L i a b i l i t y  

t o  F i s h  a n d  G a m e  

O f f e n s e s

L e g i s l a t i o n  i s  n e e d e d  t o  a u t h o r i z e  t h e  i m p o s i t i o n  o f  

i n c r e a s e d  p e n a l t i e s  f o r  f i s h  a n d  g a m e  o f f e n s e s .  T h e  n e e d  f o r  

t h i s  l e g i s l a t i o n  s t e m s  f r o m  i n f l a t i o n  a n d  f r o m  t h r e e  d e c i s i o n s  

i s s u e d  b y  t h e  c o u r t  o f  a p p e a l s ,  R e y n o l d s  v . S t a t e , 6 5 5  P . 2 d  

1 3 1 3  ( A l a s k a  A p p .  1 9 8 2 ) ;  B e r a n  v. S t a t e , 7 0 5  P . 2 d  1 2 8 0  ( A l a s k a

A p p .  1 9 8 5 )  a n d  C o n s t a n t i n e  v. S t a t e ,    P . 2 d  _____  ( A l a s k a  A p p . ,

J u l y  2, 1 9 8 7 ) .

H i s t o r i c a l l y ,  f i s h  a n d  g a m e  o f f e n s e s  w e r e  t r e a t e d  b y  

t h e  c o u r t s  a s  s t r i c t  l i a b i l i t y  o f f e n s e s .  H o w e v e r ,  i n  R e y n o l d s , 

t h e  c o u r t  o f  a p p e a l s  r e f u s e d  t o  h o l d  a c o m m e r c i a l  f i s h e r m a n  

s t r i c t l y  l i a b l e  f o r  h i s  c o n d u c t .  T h e  c o u r t  h e l d  t h a t  t h e  s t a t e  

w o u l d  h a v e  t o  p r o v e  a t  l e a s t  n e g l i g e n c e  t o  e s t a b l i s h  a c r i m i n a l  

o f f e n s e .  T h e  c o u r t  i n d i r e c t l y  s u g g e s t e d ,  h o w e v e r ,  t h a t  t h e  

l e g i s l a t u r e  c o u l d  e n a c t  s t r i c t  l i a b i l i t y  o f f e n s e s  i f  i t  w i s h e d .

I n  r e s p o n s e  t o  t h i s  j u d i c i a l  i n v i t a t i o n ,  t h e  B o a r d  o f  

F i s h e r i e s  a d o p t e d  r e g u l a t i o n s  e s t a b l i s h i n g  s t r i c t  l i a b i l i t y  a s  

t h e  a p p l i c a b l e  m e n t a l  s t a t e  f o r  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s .  

I n  B e r a n  v. S t a t e , t h e  c o u r t  r u l e d  t h a t  t h e  l e g i s l a t u r e  h a d  

a u t h o r i z e d  t h e  B o a r d  o f  F i s h e r i e s  t o  m a k e  t h e  b r e a c h  o f  a c o m ­

m e r c i a l  f i s h i n g  r e g u l a t i o n  a " v i o l a t i o n , "  t h a t  i s ,  "a s t r i c t  

l i a b i l i t y  o f f e n s e  w h i c h  w o u l d  b e  p u n i s h a b l e  b y  a n o n - c r i m i n a l  

f i n e . "  7 0 5  P . 2 d  a t  1 2 8 4 .  H o w e v e r ,  t h e  c o u r t  h e l d  t h a t  t h e  

r e g u l a t i o n s  w e r e  o n l y  v a l i d  t o  t h e  e x t e n t  t h a t  t h e y  d i d  n o t  

l e a d  t o  t h e  i m p o s i t i o n  o f  " c r i m i n a l  p e n a l t i e s . "  T h e  B e r a n  

c o u r t ,  w i t h o u t  d i r e c t l y  d e c i d i n g  t h e  i s s u e ,  i n d i c a t e d  t h e y  

w o u l d  u p h o l d  a f i n e  o f  $ 2 , 5 0 0 . 0 0 .  7 0 5  P . 2 d  a t  1 0 8 5  n . 6 .

/
I n  C o n s t a n t i n e  v. S t a t e  a m a j o r i t y  o f  t h e  c o u r t  c o n ­

c l u d e d  t h a t  t h e  m a x i m u m  f i n e  f o r  a  v i o l a t i o n  c o u l d  n o t  e x c e e d  

$ 3 0 0 . 0 0 .  S e e  A S  1 2 . 5 5 . 0 3 5 ( b ) ( 5 ) .  I l l e g a l l y  t a k e n  f i s h  a n d  t h e  

n e t  u s e d  t o  c a t c h  t h e  f i s h  c a n  s t i l l  b e  f o r f e i t e d ,  b u t  t h e  

c o u r t  h e l d  t h a t  t h e  h i g h e r  p r o v i s i o n  f o r  f i n e s  i n  T i t l e  1 6  

( $ 5 , 0 0 0 )  c a n  b e  u t i l i z e d  o n l y  i f  a p e r s o n  i s  c o n v i c t e d  o f  a

02 001A iflev 8.45)
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• c r i m e " ;  t h a t  i s ,  i f  t h e  s t a t e  p r o v e s  n e g l i g e n c e  r a t h e r  t h a n  

r e l y i n g  o n  s t r i c t  l i a b i l i t y .  T h e  c o u r t  m e r e l y  r u l e d  t h a t  t h e  

l e g i s l a t u r e  h a d  n o t  y e t  a u t h o r i z e d  a n y  f i n e  g r e a t e r  t h a n  $ 3 0 0  

a n d  d i d  n o t  d e c i d e  w h e t h e r  l a r g e r  f i n e s  c o u l d  b e  i m p o s e d  t h a t  

d i d  n o t  a m o u n t  t o  c r i m i n a l  p e n a l t i e s .  A  c o p y  o f  t h e  

C o n s t a n t i n e  o p i n i o n  i s  a t t a c h e d .

L e g i s l a t i o n  i s  n e e d e d  t o  a u t h o r i z e  h i g h e r  f i n e s  f o r  

v i o l a t i o n s  —  p e r h a p s  u p  t o  $ 5 0 0 0 .  $ 3 0 0 . 0 0  f i n e s  a r e  m e a n i n g ­

l e s s  t o  c o m m e r c i a l  f i s h e r m e n .  T h e y  w o u l d  p a y  $ 3 0 0 . 0 0  f i n e s  i n  

a d v a n c e .  T h e  c o u r t  i n d i c a t e d  i n  C o n s t a n t i n e  t h a t  t h e  

l e g i s l a t u r e  s h o u l d  m a k e  f i n d i n g s  i n d i c a t i n g  t h a t  s u b s t a n t i a l  

p e n a l t i e s  a r e  n e c e s s a r y .  L e g i s l a t i o n  a u t h o r i z i n g  c i v i l  f i n e s  

s i m i l a r  t o  t h o s e  p r o v i d e d  b y  t h e  M a g n u s e n  A c t  m i g h t  a l s o  b e

a p p r o p r i a t e .  M o r e  s u b s t a n t i a l  f o r f e i t u r e s  s h o u l d  a l s o  b e  

p e r m i t t e d  t o  s u p p l e m e n t  t h e  e x i s t i n g  e n f o r c e m e n t  s c h e m e  o r  a s  
a n  a l t e r n a t i v e .

A  s e p a r a t e  r e a s o n  n e w  p e n a l t y  p r o v i s i o n s  a r e  n e e d e d  

i s  i n f l a t i o n .  T h e  p r e s e n t  T i t l e  1 6  p e n a l t y  p r o v i s i o n s  w h i c h  

g e n e r a l l y  p r o v i d e  f o r  m a x i m u m  f i n e s  o f  $ 5 0 0 0  w e r e  e n a c t e d  m a n y  

y e a r s  a g o  a n d  s h o u l d  b e  r e v i s e d  u p w a r d  t o  p e r m i t  m o r e  s u b s t a n ­

t i a l  f i n e s  w h e n  t h e  s t a t e  e s t a b l i s h e s  a ■c r i m e "  —  t h a t  a

d e f e n d a n t  a c t e d  n e g l i g e n t l y , r e c k l e s s l y ,  o r  i n t e n t i o n a l l y . A  

s i n g l e  s e t  n e a r  t h e  m o u t h  o f  a s t r e a m  m a y  p r e v e n t  s p a w n i n g  a n d  

e f f e c t i v e l y  r u i n  a n  e n t i r e  r u n  o f  s a l m o n .  S e c o n d l y ,  t h e  i n ­

c e n t i v e  t o  f i s h  i l l e g a l l y  i s  h i g h  b e c a u s e ,  f o r  e x a m p l e ,  a

s i n g l e  i l l e g a l  s e t  f o r  s a l m o n  a t  t h e  r i g h t  t i m e  a n d  p l a c e  c a n  

r e s u l t  i n  t h e  c a t c h  o f  $ 1 5 , 0 0 0 . 0 0  w o r t h  o f  f i s h .  T h u s ,  l a r g e r  

f i n e s ,  a s  w e l l  a s  i m p r i s o n m e n t ,  a n d  f o r f e i t u r e s  o f  f i s h i n g  

v e s s e l s  s h o u l d  b e  a v a i l a b l e  a s  p e n a l t i e s  f o r  t h e s e  m o r e  s e r i o u s  

v i o l a t i o n s .

F i n a l l y ,  i f  t h e  f o r e g o i n g  l e g i s l a t i o n  i s  o f f e r e d ,  t h e  

o t h e r  p e n a l t y  p r o v i s i o n s  i n  T i t l e  1 6  s h o u l d  b e  r e v i e w e d  a n d  

p o s s i b l y  h a r m o n i z e d .

c c :  L i z a  M c C r a c k e n

C h a r l e s  M e r r i n e r  

L a r r i  I. S p e n g l e r  

D o n  W .  C o l l i n s w o r t h  ^  

C a p t .  J a c k  J o r d a n

K H H / j g m
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IN  THE HOUSE
CS FOR HOUSE B I L L  NO. 36A ( )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
F IFTEENTH LEGISLATURE -  SECOND SESSION

A B IL L
F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s ;

and  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 1 6 . 0 5 . 7 1 0 ( a )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
( a )  A p e r s o n  c o n v i c t e d  o f  a m i s d em e a n o r  f o r  v i o l a t i n g  AS 1 6 . 0 5 . -  

A40 -  1 6 . 0 5 . 6 9 0  o r  a f e d e r a l  o r  s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  
r e g u l a t i o n  i s ,  i n  a d d i t i o n  t o  o t h e r  p e n a l t i e s  p r o v i d e d  b y  l a w ,  s u b j e c t  
t o  t h e  f o l l o w i n g  p e n a l t i e s :

( 1 )  u p on  a f i r s t  c o n v i c t i o n  t h e  c o u r t  may ,  f o r  a p e r i o d  o f  
n o t  m o re  t h a n  o n e  y e a r ,

(A )  f o r f e i t  t h e  p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e  
and t h e  r i g h t  t o  o b t a i n  a l i m i t e d  e n t r y  p e r m i t ;  o r

( B )  s u s p e n d  on e  o r  mo re  o f  t h e  p e r s o n ' s  l i m i t e d  e n t r y  
p e r m i t s  and  f o r f e i t  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a c om m e r c i a l  
f i s h i n g  l i c e n s e ;  and

( 2 )  u pon  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n  t h e  c o u r t  may, 
f o r  a p e r i o d  o f  n o t  m o r e  t h a n  t h r e e  y e a r s ,

(A )  f o r f e i t  t h e  p e r s o n ' s  c o m m e r c i a l  f i s h i n g  l i c e n s e  
and t h e  r i g h t  t o  o b t a i n  a l i m i t e d  e n t r y  p e r m i t ;  o r

( B )  s u s p e n d  o n e  o r  mo re  o f  t h e  p e r s o n ' s  l i m i t e d  e n t r y  
p e r m i t s  and  f o r f e i t  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a c om m e r c i a l  
f i s h i n g  l i c e n s e .

*  S e c .  2 .  AS 1 6 . 0 5 . 7 1 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :
( c )  I n  t h i s  s e c t i o n

-1- C S H B  3 6 A ( )
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( 1 )  " c o m m e r c i a l  f i s h i n g  l i c e n s e "  i n c l u d e s  a c r e w  member
l i c e n s e ;

( 2 )  " l i m i t e d  e n t r y  p e r m i t "  i n c l u d e s  an i n t e r i m  u s e  p e r m i t . r

*  S e c .  3 .  AS 1 6 . 0 5  i s  amended b y  a d d i n g  new s e c t i o n s  t o  r e a d :
S e c .  1 6 . 0 5 . 7 2 2 .  S TR ICT  L IA B I L I T Y  COMMERCIAL F ISH ING PENALT IES .  [;

( a )  A p e r s o n  who w i t h o u t  a n y  c u l p a b l e  m e n t a l  s t a t e  v i o l a t e s  AS 1 6 . -
0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0 ,  o r  a r e g u l a t i o n  o f  t h e  B o a r d  o f  F i s h e r i e s  o r  t h e  
d e p a r t m e n t  g o v e r n i n g  c o m m e r c i a l  f i s h i n g ,  i s  g u i l t y  o f  a v i o l a t i o n  and 
u p on  c o n v i c t i o n  i s  p u n i s h a b l e  by  a f i n e  o f  n o t  more  th an  J*

( 1 )  $ 3 , 0 0 0  f o r  a f i r s t  c o n v i c t i o n ;  and j)
( 2 )  $ 6 , 0 0 0  f o r  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n .  tt

( b )  I n  a d d i t i o n  t o  t h e  p e n a l t i e s  impo sed  u nd e r  ( a )  o f  t h i s
s e c t i o n ,  t h e  c o u r t  may

( 1 )  f o r  a f i r s t  c o n v i c t i o n ,  im po se  a f i n e  e q u a l  t o  50 
p e r c e n t  o f  t h e  v a l u e  o f  t h e  f i s h  f o u n d  on b o a r d  o r  a t  th e  f i s h i n g  s i t e  
a t  t h e  t im e  o f  t h e  v i o l a t i o n ;  and

a t  t h e  t im e  o f  t h e  v i o l a t i o n .
S e c .  1 6 . 0 5 . 7 2 3 .  MISDEMEANOR COMMERCIAL F ISH ING  PEN ALT IE S .  ( a )  

A p e r s o n  who n e g l i g e n t l y  v i o l a t e s  AS 1 6 . 0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0 ,  o r  a 
r e g u l a t i o n  o f  t h e  b o a r d  o f  f i s h e r i e s  o r  t h e  d e p a r tm e n t  g o v e r n i n g  
c o m m e r c i a l  f i s h i n g ,  i s  g u i l t y  o f  a m i s d em ea n o r  and i n  a d d i t i o n  t o  
p u n i s h m e n t  u n d e r  o t h e r  p r o v i s i o n s  i n  t h i s  t i t l e ,  i n c l u d i n g  AS 1 6 . 0 5 . -  
1 9 5  an d  1 6 . 0 5 . 7 1 0 ,  i s  p u n i s h a b l e  upon  c o n v i c t i o n  by  a f i n e  c f  n o t  more 
t h a n  $ 1 5 , 0 0 0  o r  b y  im p r i s o n m e n t  f o r  n o t  mo re  t h a n  one y e a r ,  o r  by 
b o t h .  I n  a d d i t i o n ,  t h e  c o u r t  may o r d e r  f o r f e i t u r e  o f  any f i s h ,  o r  i t s  
f a i r  m a r k e t  v a l u e ,  t a k e n  o r  r e t a i n e d  i n  a n y  manne r  i n  c o n n e c t i o n  w i t h  
o r  a s  a r e s u l t  o f  t h e  c o m m i s s i o n  o f  t h e  v i o l a t i o n ,  and t h e  c o u r t  may

( 2 )  f o r  a s e c o n d  o r  s u b s e q u e n t  c o n v i c t i o n ,  i m p o s e  a f i n e  
e q u a l  t o  t h e  v a l u e  o f  t h e  f i s h  f o u n d  on b o a r d  o r  a t  t h e  f i s h i n g  s i t e

C S H B  3 6 4 (  ) -2-
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f o r f e i t  an y  v e s s e l  and any f i s h i n g  g e a r ,  i n c l u d i n g  any  n e t ,  p o t ,  
t a c k l e ,  o r  o t h e r  d e v i c e  d e s i g n e d  o r  e m p lo y e d  t o  t a k e  f i s h  c o m m e r c i a l ­
l y ,  t h a t  was u s e d  i n  o r  i n  a i d  o f  t h e  v i o l a t i o n .  Any f i s h ,  o r  i t s  
f a i r  m a r k e t  v a l u e ,  f o r f e i t e d  u n d e r  t h i s  s e c t i o n  may n o t  a l s o  b e  f o r ­
f e i t e d  u n d e r  AS 1 6 . 0 5 . 1 9 5 .  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  i t  i s  a 
r e b u t t a b l e  p r e s u m p t i o n  t h a t  a l l  f i s h  f o u n d  on b o a r d  a f i s h i n g  v e s s e l  
u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n ,  o r  f o u n d  a t  t h e  f i s h i n g  s i t e ,  w e re  
t a k e n  o r  r e t a i n e d  i n  v i o l a t i o n  o f  AS 1 6 . 0 5 . 4 4 0  -  1 6 . 0 5 . 6 9 0  o r  a com­
m e r c i a l  f i s h e r i e s  r e g u l a t i o n  o f  t h e  b o a r d  o f  f i s h e r i e s  o r  t h e  d e p a r t ­
m e n t ,  and i t  i s  t h e  d e f e n d a n t ' s  b u r d e n  t o  show b y  a p r e p o n d e r a n c e  o L 

t h e  e v i d e n c e  t h a t  f i s h  on b o a r d  o r  a t  t h e  s i t e  w e r e  l a w f u l l y  t a k e n  and 
r e t a i n e d .

( b )  I f  a p e r s o n  i s  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  o f  o n e  o f  t h e  
f o l l o w i n g  o f f e n s e s ,  t h e n ,  i n  a d d i t i o n  t o  t h e  p e n a l t i e s  im p o s e d  u n d e r
( a )  o f  t h i s  s e c t i o n ,  the  c o u r t  may im p o s e  a f i n e  e q u a l  t o  t h e  g r o s s  
v a l u e  o f  t h e  f i s h  f o u n d  on b o a r d  o r  a t  t h e  f i s h i n g  s i t e  a t  t h e  t i m e  o f  
t h e  v i o l a t i o n :

( 1 )  c om m e r c i a l  f i s h i n g  i n  c l o s e d  w a t e r s ;
( 2 )  c om m e r c i a l  f i s h i n g  d u r i n g  a c l o s e d  p e r i o d  o r  s e a s o n ;
( 3 )  c om m e r c i a l  f i s h i n g  w i t h  u n l a w f u l  g e a r ,  i n c l u d i n g  a  n e t ,  

p o t ,  t a c k l e ,  o r  o c h e r  d e v i c e  d e s i g n e d  o r  em p lo y ed  t o  t a k e  f i s h  c om m e r ­
c i a l l y ;  o r

( 4 )  c om m e r c i a l  f i s h i n g  w i t h o u t  a l i m i t e d  e n t r y  p e r m i t  
h o l d e r  on b o a r d  i f  t h e  h o l d e r  i s  r e q u i r e d  by l aw  o r  r e g u l a t i o n  t o  be 
p r e s e n t .

( c )  I f ,  w i t h i n  t h e  10 y e a r s  p r e c e d i n g  an o f f e n s e ,  a p e r s o n  h a s  
b e e n  c o n v i c t e d  two o r  more t im e s  o f  an  o f f e n s e  l i s t e d  i n  ( b )  o f  t h i s  
s e c t i o n ,  r e g a r d l e s s  o f  w he th e r  t h e  c o n v i c t i o n s  a r e  u n d e r  t h i s  s e c t i o n ,  
u n d e r  AS 1 6 . 0 5 . 7 2 2 ,  o r  u n d e r  f o r m e r  AS 1 6 . 0 5 . 7 2 0 ,  t h e n ,  u p o n  a
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c o n v i c t i o n  o f  t h a t  p e r s o n  unde r  t h i s  s e c t i o n  f o r  a v i o l a t i o n  l i s t e d  ir .
( b )  o f  t h i s  s e c t i o n ,  and i n  a d d i t i o n  t o  t h e  p e n a l t i e s  im p o s e d  u n d e r
( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  m a y  im p o s e  a f i n e  e q u a l  t o  t h r e e  t im e s  
t h e  g r o s s  v a l u e  o f  t h e  f i s h  f o u n d  on  b o a r d  o r  a t  t h e  f i s h i n g  s i t e  a t  
t h e  t im e  o f  t h e  v i o l a t i o n ,  o r  a f i n e  e q u a l  t o  $ 1 0 , 0 0 0 ,  w h i c h e v e r  i s  
g r e a t e r .

*  S e c .  4 .  AS 1 6 . 0 5 . 9 2 5  i s  amended t o  r e a d :
S e c .  1 6 . 0 5 . 9 2 5 .  PENALTY FOR V IOLAT IONS .  E x c e p t  a s  p r o v i d e d  i n  

AS 1 6 . 0 5 . 4 3 0 ,  1 6 . 0 5 . 7 2 2 ,  1 6 . 0 5 . 7 2 3 ,  [ 1 6 . 0 5 . 7 2 0 , ]  1 6 . 0 5 . 8 3 1 ,  a n d  1 6 . -
0 5 . 8 6 0 ,  a p e r s o n  who v i o l a t e s  AS 1 6 . 0 5 . 9 2 0 ,  o r  a r e g u l a t i o n  a d o p t e d  
u n d e r  t h i s  c h a p t e r  o r  AS 1 6 . 2 0 ,  i s ' g u i l t y  o f  a c l a s s  A m i s d e m e a n o r .

*  S e c .  5 .  AS 1 6 . 0 5 . 7 2 0  i s  r e p e a l e d .
*  S e c .  6 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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/ N O T I C E :  T h is  opinion is subject  to formal  co r re c t io n
b e fo re  publ ica t ion  in the Pacific R e p o r t e r . Readers  
are req u e s ted  to b r i n g  typ o g ra p h ica l  o r  o t h e r  formal  
e r r o r s  to the  a t ten t io n  of the C l e r k  of  the  A p p e l la te  
C o u r t s ,  303 K S t r e e t ,  A n c h o ra g e ,  A las ka  99501 ,  in 
o r d e r  th a t  cor rec t io ns  may be made p r i o r  to p e r m a n e n t  
pub l ica t io n .
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D A V I D  B Y A Y U K ,
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v .

S T A T E  OF  A L A S K A ,

A p p e l le e .

G EO R GE  K O K T E L A S H ,

A p p e l l a n t ,

v.

S T A T E  O F  A L A S K A ,

A p p e l lee .

File No. A -1 2 4 7

O P I N I O N

File No.  A - 1409

Fi le  No.  A -1 4 1 4
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[ N o .  7 1 7  - J u l y  2, 1 9 8 7 ]

Appeal  in File No.  A -1 2 4 7  from t h e  D i s t r i c t  C o u r t  of 
th e  Sta te  of A la s k a ,  T h i r d  Judic ia l  D i s t r i c t ,  N a k n e k .  
John D .  Mason, J u d g e .  Appea l  in File Nos.  A -14 09  
and A - 1 4 1 4  f rom th e  D is t r i c t  C o u r t  of the Sta te  of  
A l a s k a ,  T h i r d  J u d ic ia l  D i s t r i c t ,  N a k n e k ,  S.  J .  
B u c k a le w ,  J r . ,  J u d g e .



A p p e a r a n c e s :  Lisa M. F i t z p a t r i c k ,  A s s is ta n t  Publ ic
D e f e n d e r ,  and Dana Fabe ,  Publ ic  D e f e n d e r ,  
A n c h o r a g e ,  f o r  A p p e l la n t  C o n s t a n t in e ,  B a r b a r a  K.  
B r i n k ,  A ss is ta n t  Publ ic  D e f e n d e r ,  and Dana Fabe,  
Publ ic  D e f e n d e r ,  A n c h o r a g e ,  f o r  A ppel lan ts .  Koktelash  
a n d  B y a y u k .  W. H .  H aw le y ,  A s s is t a n t  A t t o r n e y  
G e n e r a l ,  O f f ice  of  Special  Prosecut ions and A p p e a ls ,  
A n C h o r a g e ,  and Haro ld  M.  B r o w n ,  J u n e a u ,  fo r  
A p p e l le e .

B e fo r e :  B r y n e r ,  C h ie f  J u d g e ,  Coats and S in g le to n ,
J u d g e s .

C O A T S ,  J u d g e .
B R Y N E R ,  C h ie f  J u d g e ,  c o n c u r r i n g .
S I N G L E T O N ,  J u d g e ,  d is s e n t in g .

T h i s  case raises th e  quest ion of  w h a t  noncrim ina l  pena lt ie s  th e

c o u r t  is a u t h o r i z e d  to impose f o r  the  violat ion of a r e g u l a t i o n . 1 In Beran

v .  S t a t e , 705 P . 2d  1280 (A la s k a  A p p .  1985) ,  we  d ea lt  w i th  Fish an d  Game

R eg u la t io n  5 A A C  3 9 .0 0 2  which p ro v id e s :

L i a b i l i t y  f o r  V io la t io n s . Unless o t h e r w is e  p r o v i d e d  in 
5 A A C  0 1 - 5  A A C  41 o r  in AS 16, a p erson  who violates  
a p ro v is io n  of  5 A A C  0 1 - 5  A A C  41 is s t r i c t l y  l iable fo r  
t h e  o f fe n s e ,  reg ard le ss  of his in t e n t .

l . A le c k  C o n s ta n t in e  was fo u n d  to be in v io la t io n  of  a 
r e g u l a t io n ,  b ased  upon a no contest  p lea ,  f o r  f i s h i n g  in closed w a t e r s .  5 
A A C  0 6 . 3 5 0 ( f ) .  D i s t r i c t  C o u r t  J u d g e  John D .  Mason imposed a f in e  of  
$ 2 , 5 0 0 ,  all s u s p e n d e d ,  and placed C o n s ta n t in e  on p ro b a t io n  f o r  tw o  y e a r s .  
J u d g e  Mason o r d e r e d  $ 6 , 7 9 7 . 6 0  w o r th  of  f ish and 150 fathoms of  gil l  net  
f o r f e i t e d  to t h e  s ta te .

Dav id -  B y a y u k  was f o u n d  to be in vio la t ion  of  a r e g u la t io n ,  based  
upon a no c o n t e s t  p lea ,  f o r  f is h in g  in closed w a t e r s .  5 A A C  0 6 . 3 5 0 ( f ) .  
S u p e r i o r  C o u r t  J u d g e  S.  J .  B u c k a le w ,  J r . ,  imposed a f in e  of  $ 5 , 0 0 0  w ith  
$ 3 ,0 0 0  s u s p e n d e d .  T h e  suspension was c o n d i t ion e d  on no simi la r  v io la t io ns  
f o r  one y e a r .  T h e  f ish  on board  t h e  vesse l ,  v a lu e d  at  $ 6 , 0 9 4 . 6 2 ,  and  
t h r e e  shack les  o f  net  w e re  f o r f e i t e d  to th e  s ta te .  j

G e o r g e  Kokte lash  was found  to be in v io la t ion  of a r e g u la t i o n ,  
based upon his no c on te s t  p lea ,  f o r  f i s h in g  o u ts id e  the  N a k n e k  
s u b d i s t r i c t .  5 A A C  0 6 . 3 2 0 ( e ) .  J u d g e  B u c k a le w  imposed a f ine  of S 2 ,0 0 0 .  
all s u s p e n d e d .  T h e  suspension was on t h e  co ndi t ion  of  no sim i la r  
v io la t io ns  w i t h in  one y e a r .  J u d g e  B u ck a le w  o r d e r e d  th e  f o r f e i t u r e  of  the  
g e a r  and f ish on b o a rd  th e  vesse l .



We conc luded t h a t  the Board of F ish er ies ,  in pass ing  th is  regula t ion.

in t e n d e d  to au th o r ize  the imposition of  c r imina l  pena lt ies  for  f ish ing

reg u la t io n s  even if the  d e f e n d a n t  had acted w i t h o u t  neg l ig en ce .  B e r a n ,

705 P . 2d at  1284, H o w e ver ,  we held tha t  we could  not  f in d  t h a t  the Board  
*

of F isher ies was au th o r iz ed  to cr iminal ize viola t ions which  o c c u r r e d  w i th o u t

n eg l ig en ce  w h e re  the le g is la tu re  had not spec i f ica l ly  g ive n  it  that

a u t h o r i t y .  | d .  a t  1284-85.  We concluded t h a t ,  u n d e r  th ese  c i rcumstances ,

in o r d e r  f o r  a c o u r t  to impose cr iminal  pen a lt ies  f o r  t h e  violat ion of a

f is h i n g  r e g u la t io n ,  proof  of at least a mens rea of neg l igence  was

n e c e s s a r y .  J_d. at  1291.

In B e r a n , we also concluded t h a t  t h e  le g is la t u r e  d id  au th o r ize

t h e  Board  of Fisheries to make the  breach of a r eg u la t io n  p u n ish ab le  b y  a

noncr imina l  f ine w i th o u t  proof  of a culpab le  mens r e a . I d . at  1233-84 .

H o w e v e r ,  we  did not  dec ide  w h a t  noncriminal  pena lt ie s  could be imposed.

k l .  at  1284 n . 4 .  In th is  appea l ,  we are asked to d e t e r m in e  w h a t  penalt ies

t h e  leg is la tu r e  in tended  to be avai lable to sanct ion those  found in violat ion

of f ish  and game regula t ions  w h e r e  the state  elects  to p roceed  r n  a t h e o r y

of s t r ic t  l i a b i l i t y .

T h e  appe l lan ts  po in t  to the d e f in i t io n  of  a "v io la t ion"  as i t  is

d e f in e d  in AS 1 1 . 8 1 . 9 0 0 ( b )  ( 5 6 ) :

"v io la t ion"  is a noncrjmina l  of fense  p u n i s h a b l e  o n ly  b y  
a f i n e ,  b u t  not  b y  impr isonmen t o r  o t h e r  p e n a l t y ;
convict ion of  a v iola t ion does not  g iv e  r ise to any
d is a b i l i t y  o r  legal d is a d v a n ta g e  based on conv ic t ion  of  
a cr ime;  a person ch a rg e d  w i th  a vio la t ion  is not  
en t i t led

( A )  to a t r ia l  b y  j u r y ;  o r  ?
( B )  to have a pu b l ic  d e f e n d e r  o r  o t n e r  counsel  

ap p o in ted  at p u b l ic  expense  to r e p r e s e n t  the  
p erson  . . . .

T h e  ap p e l la n ts  ci te  AS 1 2 . 5 5 . 0 3 5 ( b ) ( 5 )  which  sets a maximum f ine of S2C0

f o r  a v io la t ion and AS 1 2 .8 5 . 0 1 0  which states t h a t  t h e  p ro v is io n s  of T i t l e
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12 " a p p ly  to all cr iminal  actions and pro cee d in g s  in all co u r ts  excep t  where

s p e c i f ic  p ro v is io n  is o th e rw is e  made . . . . "  T h e y  c o n te n d ,  t h e r e f o r e ,

t h a t  a S300 f ine  is the  maximum sentence which  may be imposed fo r  a s t r ic t

l i a b i l i t y  v io la t ion of f ish  and game regu la t io ns .
*
T h e  s ta te  contends t h a t  it is a misconcept ion to assume t h a t  AS 

1 2 . 8 5 . 0 1 0  p re c lu d e s  re fe re n c e  to any p e n a l t y  f - rovision o t h e r  than  AS 

1 2 . 5 5 . 0 3 5 ( b ) ( 5 )  fo r  f ish and game viola t ions u n d e r  T i t l e  16. T h e  state  

u r g e s  us to  a p p ly  t h e  p e n a l t y  sect ions,  e x c e p t  those  w h ic h  p r o v i d e  f o r  

i m p r is o n m e n t ,  set f o r t h  in AS 1 6 . 0 5 . 7 2 0 ( a )  and  ( c )  and AS 1 6 . 0 5 . 1 9 5 . 1

J . A laska  S ta tu te  1 6 .0 5 .7 2 0  states in p e r t i n e n t  p a r t :

P e n a l t i e s . ( a )  Except  as modif ied  b y  (c )  of this
se c t ion ,  a person who violates AS 1 6 . 0 5 . 4 8 0 - 1 6 . 0 5 . 6 9 0  
o r  t h e  regu la t ions  of  the  d e p a r t m e n t  p e r t a i n i n g  to 
commercial  f is her ie s  is g u i l t y  of a misdemeanor  and  
upon convic t ion  is pun is hab le  b y  a f ine of not  more  
t h a n  $ 5 ,0 0 0 ,  or  b y  imprisonment  f o r  not  more than  one 
y e a r ,  o r  b y  both .

( c )  A person  who is co n v ic ted  of commercial  
f i s h i n g  in closed w a t e r s ,  commercial  f i s h in g  d u r i n g  a 
closed pe r io d  o r  season, o r  commercial  f is h in g  wi th  
u n la w fu l  g e a r  in c lu d in g  b u t  not  l imited to ne ts ,  pots,  
t a c k l e ,  o r  o t h e r  dev ices  des igned o r  employed to take  
f is h  commerc ia l l y ,  is g u i l t y  of a misdemeanor  and in 
a d d i t io n  to th e  p e n a l t y  imposed u n d e r  ( a )  o f  this  
sect ion  is p u n is h a b le  b y  a f ine o f  not  less than  the  
g ross  v a lu e  to the  f isherman of th e  f ish  found  on the  
vesse l  o r  at  the  f is h in g  si te at  th e  t ime of  the  
v io la t io n .  Upon a t h i r d  convict ion of  a person f o r  a 
v io la t io n  u n d e r  this su bsect ion ,  and in a dd i t ion  to the  
f o r f e i t u r e  prov is io n  in AS 1 6 . 0 5 . 7 1 0 ,  the  f jn e  shall  be 
not  less than  t h r e e  times the gross  v a lu e  to the  
f i s h e rm a n  of  th e  f ish  found  on t h e  vesse l  o r  a t  the  
f i s h in g  s i t e ,  o r ,  i f  no f ish are fo u n d  on th e  vessel  o r  
a t  t h e  f i s h i n g  si te ,  a f ine of not  more th a n  S 1 0 , 0 0 0 .

A la ska  S ta tu te  1 6 . 0 5 . 1 9 5  states:

(footnote continued)
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T h e s e  penalt ies  invo lve f ines of up to 35 ,00 0  and the f o r f e i t u r e  of f ish and 

g e a r .

( fo o tn o te  c o n t in ue d )

F o r f e i t u r e  of e q u i p m e n t . ( a )  G u n s ,  t r a p s ,  nets ,  
f is n in g  g e a r ,  vesse ls,  a i r c r a f t ,  o t h e r  motor veh ic le s ,  
sleds,  and o t h e r  p a rap h ern a l ia  o r  g e a r  used *n o r  in 
aid of  a v iolat ion of this t i t l e ,  o r  reg u la t io n  adopted  
u n d e r  this t i t l e ,  and all f ish and game o r  p a r t s  of f ish  
and game o r  nests o r  eggs of b ir ds  t a k e n ,  t r a n s p o r t e d  
o r  possessed c o n t r a r y  to the p ro visions of  th is  t i t le ,  
o r  regula t ion  adopted  u n d e r  i t ,  may be f o r f e i t e d  to the  
state

(1 )  upon conv ict ion  of th e  o f f e n d e r  in a cr iminal  
p roceed in g  of a v iolat ion of this t i t le  in a c o u r t  of  
competent  ju r is d ic t io n ;  o r

(2 )  upon ju d g m en t  of a c o u r t  of  competent  
ju r isd ic t io n  in a proceed ing jn  rem t h a t  an item 
specif ied above was used in o r  in aid of a v io la t ion of  
this t i t l e  o r  a regu la t ion  adopted u n d e r  i t .

( b )  Items specif ied in (a )  of this sect ion may be  
f o r fe i te d  u n d e r  th is  section regard less  of w h e t h e r  th ey  
w ere  seized be fore  in s t i tu t in g  the f o r f e i t u r e  ac t ion .

(c )  An act ion f o r  f o r f e i t u r e  u n d e r  this  sect ion  
may be joined w ith  an a l t e r n a t iv e  act ion f o r  damages  
b r o u g h t  b y  the  s ta te  to r e co v er  damages f o r  th e  va lu e  
of f ish  and game o r  p a r ts  of them o r  nests o r  eggs of  
bi rd s  t a k e n ,  t r a n s p o r t e d  or  possessed c o n t r a r y  to th e  
prov is io ns  of this t i t le  o r  a regu la t io n  adopted  u n d e r  
i t .

( d )  I t  is no defense th a t  the  perso n who had the  
i tem specif ied in (a )  of this section in possession at  
the t ime of its use and se izure  has not  been c o n v ic ted  
o r  acq u i t ted  in a cr iminal  proceeding  r e s u l t in g  f rom o r  
ar is in g  out  of its use.

(e )  F o r f e i t u r e  may not be made ^>f an item 
s u b s e q u e n t ly  sold to an innocent  p u r c h a s e r  in good 
f a i t h .  Th e  b u r d e n  of proof  as to w h e t h e r  the  
p u r c h a s e r  p u rc h a sed  the item in n o c en t ly  and in good 
fa i th  shall  be on the  p u r c h a s e r ,

( f )  An item for fe i ted  u n d e r  this sect ion shall  be  

( foo tnote  co n t in u ed )
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A f t e r  closely exam in in g  the quest ion of w h a t  noncriminal  

sanct ions m ig h t  be a p p r o p r i a t e  f o r  violat ions of f is her ie s  reg u la t io n s ,  we 

conc lu de  t h a t  th e  leg is la tu re  simply has not ad dress ed  th is  prob lem. We 

a re  r e l u c t a n t  to assume t h a t  th e  leg is la ture  in ten d ed  to al low imposit ion of 

the  maximum perm is s ib le  noncr im in a l  sanct ions in t h e  face of leg is la t ive  

s i lence .  T h e  cases b e fo re  us invo lve  the imposit ion of la rg e  f ines and  

f o r f e i t u r e  o f  f ish  and g e a r  in cases w h ere  t h e r e  has been no proof  t h a t  

t h e  d e f e n d a n t s  acted w ith  n e g l ig e n c e .  In B e r a n , C h i e f  J u d g e  B r y n e r ,  in 

a c o n c u r r i n g  o p in io n ,  conc luded t h a t  the  due process clause of th e  Alaska  

C o n s t i t u t i o n ,  a r t .  1 § 7,  p re c l u d e d  imposition of c r im inal  sanct ions f o r  an 

o f fe n s e  w h e r e  t h e r e  had been no proof  of a minimum mens r e a . 705 P . 2d 

at  1292.  In my c o n c u r r i n g  opinion in B e r a n , I reco g n iz ed  t h a t  th is  due  

pro cess  issue raised a ser ious qu est io n ,  b u t  fou n d  it u n n e c e s s a r y  to 

reso lve  th is  issue u n d e r  the fac ts  of  B e r a n . * j d .  at  1293.

We co n s id er  th e  imposit ion of s ubstan t ia l  pena lt ies  for  the  

v io la t io n  of  an o f fen s e  w i t h o u t  p ro o f  of mental c u lp a b i l i t y  to be a ser ious  

m a t t e r .  We reco g n ize  t h a t  o t h e r  states and the fe d e r a l  g o v e r n m e n t  h ave  

al lowed t h e  imposit ion of s u b s tan t ia l  sanct ions,  in c lu d in g  im p r iso n m en t ,

( fo o t n o t e  c o n t in u e d )

d isp o sed  of at  t h e  d iscre t io n  of the d e p a r t m e n t .
B e f o r e  t h e  d e p a r t m e n t  disposes of an a i r c r a f t  i t  shall  
c o n s id e r  t r a n s f e r  of  o w n e rs h ip  of the  a i r c r a f t  to the  
A la s k a  W ing ,  C iv i l  A i r  P a t r o l .  ^

* .  In Beran v .  S t a t e . 705 P . 2d 1280 ( A la s k a  1 9 8 5 ) ,  the  n a r ro w  
h old in g  of  th e  case was t h a t ,  unless sp ec if ica l ly  a u t h o r i z e d  by the  
l e g i s l a t u r e ,  c r im in a l  sanct ions could  not be imposed f o r  th e  violat ion o f  a 
f i s h i n g  r e g u la t io n  w i t h o u t  p ro o f  of  a mens rea of at  least  n eg l ig en ce .



w i t h o u t  proof  t h a t  an o f fense  was committed w i th  a cu lpab le  mental s ta te .

H o w e v e r ,  be fore  the  courts  are  au th o r iz ed  to impose these sanc t ions ,  in

f ig h t  o f  the  due process impl ications u n d e r  th e  Alaska C o n s t i t u t io n ,  we

bel ieve  t h a t  the  le g is la tu re  should speci f ical ly  in d ica te  t h a t  i t  is necessary  
»

to impose substant ia l  pen a l t ies .  T h e  le g is la tu re  shou ld  also establ ish the  

n a t u r e  of these p ena l t ie s ,  even  if  th ey  can be p r o p e r l y  deno minated  as

noncr iminal  p en a lt ie s .

We b e l ieve  t h a t  i t  is s u f f i c ie n t ly  c le a r  t h a t  t h e  le g is la tu re  has

a p p r o v e d  at  least  the  imposit ion of a maximum f in e  of S300 f o r  a 

noncr iminal  v io la t io n .  ASi 1 2 . 5 5 . 0 3 5 ( b ) ( 5 ) .  We also b e l ie ve  t h a t  i t  is c le a r  

t h a t  the  le g is la tu r e  in ten d e d  to a u th o r i z e  the c o u r t  to o r d e r  the  f o r f e i t u r e  

of an y  f ish  o r  game o b ta in e d  in violat ion of  a r e g u la t io n .  We see no 

reason to al low a d e f e n d a n t ,  even  if  he o r  she ac ted  w i t h o u t  f a u l t ,  to have  

a val id  claim to f ish o r  game obta in ed  in v io la t ion of a r e g u la t io n .  We 

be l ieve  t h a t  AS 1 6 . 0 5 .1 9 0  and AS 1 6 .0 5 .1 9 5  p r o v i d e  s u f f ic ie n t  leg is la t iv e

a u th o r i z a t io n  f o r  this ac t ion .  H o w e v e r ,  we a re  u n w i l l in g  to go beyond  this  

po in t  w i t h o u t  a c le a r e r  ind icat ion  of leg is la t iv e  i n t e n t .

T h e  sentences  are  R E V E R S E D  and th e  cases a re  R E M A N D E D  f o r  

r e s e n te n c in g  c o ns is ten t  w i th  th is  o p i n i o n . 1*

)
“ . C o n s ta n t in e  claims t h a t  the  t r ia l  c o u r t  e r r e d  in o r d e r i n g  the  

f o r f e i t u r e  of all of the  f ish on board  his vesse l .  He a rg u e s  t h a t  the  state  
fa i led to show t h a t  all the f ish w e re  f r u i t s  of the  v io la t io n .  O u r  decision  
to remand for  re s e n te n c in g  makes it u n n e c e s s a r y  f o r  us to decide  this  
issue .
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BRYNER, Chief Judge, concurring.

In o r d e r  to avoid the  poss ib i l i t y  t h a t  the  d is sen t  m ig ht  e n g e n d e r  

some d e g r e e  of  confus ion ,  I t h in k  it a p p r o p r i a t e  to summarize my 

u n d e r s t a n d i n g  of  the  l imited scope and e f f e c t  of o u r  decision ,n 

Beran  v .  S t a t e , 705 P . 2d 1280 (A laska  A p p .  1 9 8 5 ) ,  and  in the  p r e s e n t  

case.

In B e r a n , we held t h a t ,  ab sent  e x p r e s s  le g is la t iv e  a u t h o r i z a t i o n ,  

the  Board  of  F isher ies was not  empowered to c r e a t e  a s t r i c t  l iap i i i t y  

o f fe n s e  p u n is h a b l e  b y  cr iminal  sanct ions.  We n onethe less  concluded th a t  

t h e  r e g u la t io n  ch a l len g ed  in t h a t  case could be e n fo r c e d  as a s t r i c t  l ia b i l i ty  

o f fe n s e  b u t  o n ly  if  p u n ish ed  e x c lu s iv e ly  b y  noncrim in a l  p en a l t ies .  We 

e x p r e s s l y  l e f t  open the  quest ion  of w h a t  pen a l t ies  m ig h t  be cons icered  

p e r m is s ib le .  B e r a n , 705 P . 2d a t  1283-84 and n . 4 .

O u r  decision today  pro v id e s  a pa r t ia l  a n s w e r  to the  quest ion  * e  

l e f t  open in B e r a n : we hold o n ly  t h a t ,  in t h e  absence  of  more  specif ic

le g is la t io n ,  t h e  ch a l len g ed  r e g u la t io n ,  when  e n f o r c e d  as a s t r i c t  l i ab i l i t y  

o f f e n s e ,  is p u n is h a b le  u n d e r  th e  p rov is ions  ap p l ica b le  to noncriminai  

vio la t io ns  u n d e r  AS 1 2 . 5 5 . 0 3 5 ( b ) ( 5 ) .

We do not  p u r p o r t  to r e s t r i c t  the  le g is la t u r e  from a dopt in g  

o t h e r ,  m ore  s t r i n g e n t  noncriminal  p en a l ty  p r o v is i o n s .  N o r  do we re s t r i c t  

th e  s ta te  f rom  in v o k i n g  t h e  ful l  fo rce  of the san ct ions a l r e a d y  p r o v i d e d  for  

u n d e r  T i t l e  16, b y  p r o s e c u t in g  v io la tors  f o r  n e g l ig e n t ,  r = : k er  than  

in n o c e n t ,  a c ts .  See Reynolds v .  S t a t e , 655 P . 2d 1313 (A las ka  A o o .  I ; c 2 ) .



SINGLETON, Judge, dissenting.

T h e s e  consol idated cases pre sen t  a s ing le  issue:  What penalt ies  

has the  le g is la tu re  p r esc r ib ed  for  v iola t ions  of com merc ia l - f is h ing  

r e g u l a t i o n s ? 1 I t  appears  to me th a t  the le g is la tu re  has c lea r ly  and  

u n a m b ig u o u s ly  manifested  its intent ion t h a t  the  o n ly  penalt ies  p r o v id e d  fo r  

c o m m e rc ia l - f is h in g  violat ions are to be found in AS 1 6 . 0 5 . 7 2 0 ( a )  and ( c ) .  

A c o n t r a r y  ho ld ing  const i tutes ,  s t a t u t o r y  r e p u d ia t io n ,  not  s t a t u t o ry  

i n t e r p r e t a t i o n . 2

A laska  S ta tu tes  1 6 .0 5 . 0 1 0 - . 9 5 0  co n s t i tu te  the  Fish and Game 

Code.  See AS 1 6 .0 5 .9 5 0 .  Alaska S ta tu te  1 6 .0 5 . 7 2 0  is p a r t  o f  this code

1 . T h e  m a jo r i ty  has m ischarac te r iz ed  the  q u est io n  as "w h a t
n oncrim in a l  pen al t ies the  c o u r t  is a u thor iz ed  to impose f o r  the  vio<ation of  
a [ c o m m e rc ia l - f i s h in g ]  r e g u l a t i o n . "  See supra  p .  2 (emphas is  a d d e d ) .  
T h e  m is c h a ra c te r iz a t io n  comes from the  m ajo r i ty  s ini t ia l  f a i l u r e  to recogn ize  
l e g is la t iv e  su prem acy  in p ro v id i n g  penalt ies fo r  v io la t ions  of law,  and also 
f rom th e  m a jo r i ty 's  f a i lu r e  to recognize th a t  AS 1 6 . 0 5 . 7 2 0 ( a ) - ( c ) w ere  ail 
enacte d  in 1959.  See ch .  94,  a r t .  I § 23, a r t .  I l l  § 12 ( 1 9 5 9 ) .  As I shall
show,  a f in e  in any amount was a "criminal  p e n a l t y "  a t  t h a t  t ime.  See §
6 5 - 2 - 1  A C L A  (1949)  which  p r o v id e d :

"C r im e "  d e f in e d .  T h a t  a cr ime o r  p u b l ic  o f fen s e  is 
an ac t  o r  omission fo rb id d en  b y  law,  and  p u n is h a b le ,
upon conv ic t io n ,  b y  e i th e r  of  t h e  fo l lowing
p u n is h m e n ts :  F i r s t .  Death;  Second.  Im p r is o n m en t ;
T h i r d .  Fine;  F o u r t h .  Removal f rom  o f f ice ;  F i f t h .  
D is q u a l i f ic a t io n  to hold and enjoy a n y  o f f ic e  of ho no r ,  
t r u s t ,  o r  p r o f i t .

T h is  sect ion was amended b y  ch.  132,  § 2 ,  SLA 1957 to abol ish  
capi ta l  p u n i s h m e n t ,  and was re num bered  a f t e r  codi f ica t ion  w i t h o u t  
s ig n i f i c a n t  ch an g e  as fo rm e r  AS 1 1 .7 5 .0 2 0 .  T h is  sect ion  was repealed  in 
1978. j

2 . T h e  e x t e n t  to which se izure  and f o r f e i t u r e  of g e a r  is also 
ava i lab le  as a p e n a l ty  f o r  a v iolat ion of a c o m m e rc ia l - f i s h i n g  regu la t io n  :s 
g o v e r n e d  b y  AS 1 6 .0 5 . 1 9 0  and AS 1 6 . 0 5 . 1 9 5 .  See also § 3 9 - 2 - 1 0  A C L A  
( 1 9 4 9 ) ,  w h ic h  g o v e r n e d  " f o r f e i t u r e s "  f o r  v iolat ions of  f ish in g  regula t ions  
p r i o r  to s ta teh o o d .



and was c l e a r ly  in tended  b y  the  le g is la tu re  to p r o v id e  the penalt ies for  all

co m m e rc ia l - f is h in g  v io la t io ns .  See T h e o d o re  v .  S t a t e . 407 P . 2d 182

(A la s k a  1 9 6 5 ) ,  c e r t , d e n i e d , 384 U . S .  951 ( 1 9 6 6 ) .  T h i s  is c le ar  f rom the

plain w o r d i n g ’ c f  AS 1 6 . 0 5 .7 2 0 ,  which p ro v id e s :

( a )  E xcep t  as modif ied b y  ( c )  o f  this sect ion,  a 
p ers o n  who v io la tes AS 1 6 . 0 5 . 4 8 0 - 1 6 . 0 5 . 6 9 0  [s ta tu tes  
r e g u la t in g  commercial  f i s h in g ]  o r  th e  r e g u la t io n s  of the  
d e p a r t m e n t  p e r t a i n in g  to commercial  f i s h e r ie s  is g u i l t y  
of  a misdemeanor and upon conv ic t ion  is p u n is h a b le  by  
a f in e  of not  more th an  $ 5 ,00 0 ,  o r  b y  im p r iso n m en t  fo r  
not  more than  one y e a r ,  o r  b y  b o th .

B y  i ts te r m s ,  th e  s ta tu te  appl ies to a n y o n e  who  violates a 

c o m m e rc ia l - f i s h i n g  r e g u la t io n .  I t  makes no ment ion  o f  mens r e a . R ead ing  

th e  s t a t u t e  as the e x c lu s iv e  p e n a l ty  p ro v is io n  f o r  these viola t ions is

r e in f o r c e d  b y  AS 1 6 . 0 5 . 9 2 5 ,  enac ted in 1934, w h ic h  p r o v id e s  in re le v a n t  

p a r f :

A p erson  who vio la tes  AS 1 6 .0 5 . 9 2 0 ,  o r  a regu la t io n  
ad o p te d  u n d e r  th is  c h a p t e r  o r  AS 1 6 . 2 0 ,  is g u i l t y  of a 
class A m isdem eanor.  H o w e ver ,  a person who violates  
a re gu la t io n  a d o p ted  u n d e r  this c h a p t e r  f o r  the
reg u la t io n  of commercial  f isheries  is s u b jec t  to the  
pe n a l t ies  set  ou t  in AS 1 6 . 0 5 . 7 2 0 . (Emphasis  a d d e d .  ]

Compare  AS 1 6 . 0 5 . 9 0 0  (a uerson who violates AS 1 6 . 0 5 . 3 7 0 - . 8 9 5  is g u i l t y

of  a class A  misdemeanor  [ a n d  im pl ic i t ly  su b je c t  to the  pen a lt ies  p re s c r ib e d

in AS 1 2 . 5 5 . 0 3 5 ] ) .

T h e  m a jo r i ty  does not  exp la in  w h y  it  f in d s  these s ta tu tes

i n a p p l ic a b le  to these  co nso l idated  cases.  I t  does not  co n te n d  th a t  th e y  are

am b ig u o u s .  I t  ap p ea rs  to m is t a k e n ly  conclude t h a t  because  the leg is la tu re

r e f e r s  to a vio la t ion  of a c o m m e rc ia l - f is h in g  re g u la t io n  ^as a "m is de m eanor ,"  
I.

th is  somehow exc lu d es  s t r i c t - l i a b i l i t y  o f fenses  and r e n d e r s  the d e s c r ib e e



penalt ies  inappl icab le  in the absence of a f i n d in g  of mens r e a . 1 Th is

would seem to be the  on ly  exp lanat ion f o r  th e  c o u r t  ig n o r ing  the  plain

l an g u ag e  of  AS 16 .0 5 .7 2 0  and looking instead to AS 1 2 . 5 5 .0 3 5 .  I f  this is

t h e  basis f o r  the m a jo r i ty ’s act ion,  its e r r o r  comes from fa i l in g  to

recognize  t h a t  the  Fish and Game Code was enacted in 1959, long be fore

t h e  adoption of  the Revised Criminal  Code o r  AS 1 2 . 5 5 . 0 3 5 . ‘  F u r t h e r ,  in

1959, an y  viola t ion  of law pun is hab le  b y  a f in e  was a c r im e .  See § S5-2-1

A C L A  (1949 )  ( f o r m e r  AS 1 1 . 7 5 . 0 2 0 ) .  A n d ,  a n y  cr ime t h a t  was not a
f e lo n y  was a misdemeanor.  See fo rm er  AS 1 1 . 7 5 .0 3 0 ,  wh ic h  p r o v id e d :

C rimes  are d iv id e d  into felonies and misdemeanors .  A 
f e lony  is a crime which is o r  may be p u n is h a b le  b y  
imprisonment  f o r  a per iod exceedin g  one y e a r .  E v e r y  
o t h e r  crime is a misdeme. n o r .  (See also]  § 6 5 - 2 - 2  
A C L A  ( 1 9 4 9 ) .

C o n s e q u e n t ly ,  t h e r e  is no reason to b e l ieve  th a t  a p r u d e n t  

l e g is la to r ,  contempla t in g  enactment of w h a t  would  become AS 1 6 . 0 5 . 7 2 0 ,  

wo uld  h ave  cons idered  it incons is tent  to t r e a t  a v iolat ion of  a 

c o m m erc ia l - f is h in g  regu la t ion  as a s t r ic t  l i ab i l i ty  o f f e n s e ,  and to term such 

a vio lat ion a misdemeanor c a r r y i n g  a p e n a l ty  of up to one y e a r  

im pr isonm ent  and a f in e  of  up to $5 ,00 0 .  T h is  conclus ion is r e in f o r c e d  by  

t h e  way  f i s h in g  viola t ions w e re  being t re a t e d  at  t h e  t ime these s ta tu tes  

w e r e  e n a c te d .  P r io r  to statehood,  un law fu l  f i s h in g  in Alaska  was

1 . I t  is d i f f i c u l t  to respond to the  m a jo r i t y  opinion in the
absence  of  a n y  reasons fo r  its conclusions beyo n d  a h in ted  a n t i p a t h y  to 
s t r i c t  l i a b i l i t y .  I h a v e ,  t h e r e f o r e ,  assumed t h a t  re fe rences  to 
"misdemeanors" in AS 1 6 .0 5 . 7 2 0  expla in  the m a j o r i t y ’s dec is io n .

* .  A n d  long be fo re  this co u r t 's  dec isions in Beran v .  S t a t e .
705 P . 2d 1280 (A la s k a  A p p .  1985) ,  and R eyno lds  v .  S t a t e , 655 P . 2 c  1313 
( A la s k a  A p p .  1982 ) .  C o n s e q u e n t ly ,  the concerns  voiced  in those decisions  
could not  h a v e  in f lue n ced  the  le g i s la t u r e ’s choice of  la n g u ag e .



re g u la te d  b y  federa l  law.  See 48 U . S . C .  § 222 ( 1 9 5 2 ) .  See also § 3 9 - 2 - 1 0  

A C L A  (1949)  ( c o d i fy in g  fe dera l  l a w ) .  T h e  p re d e c e s s o r  to AS 1 6 .0 5 .7 2 0  

was 48 U . S . C .  § 226 (1952)  (§ 3 9 - 2 - 1 0  A C L A  ( 1 9 4 9 ) ) ,  which p ro v id e d  in 

r e le v a n t  p a r t :

A n y  p e rs o n ,  cor .„any,  co rp o ra t io n  o r  associat ion  
v io la t in g  a n y  prov is ions  of sect ions 2 21 -2 28  o r  230-241  
[ s t a tu te s  re g u la t in g  commercial  f i s h in g  in the t e r r i t o r y  
of A las ka ]  of  this t i t le ,  o r  of a n y  re g u la t io n  made  
u n d e r  a u t h o r i t y  of  said sect ions sh a l l ,  upon c o nv ic t io n  
th e r e o f  be p u n is h e d  b y  a f in e  not  e xc e e d in g  $ 5 , 0 0 0  o r  
im pr isonm ent  fo r  a te rm  not  more th a n  n i n e t y  days  in 
the  c o u n ty  jail  o r  b y  both such f in e  and  im pr is onm ent

T h e  fe d era l  c o ur ts  had c o n s is ten t ly  i n t e r p r e t e d  vio la t ions of  the  

co m m erc ia l - f is h in g  reg u la t ion s  as " m is d e m e a n o r s .” U n i t e d  States v .  

D o o - N o c h - K e e n , 2 Alaska  624,  628 ( D .  A laska  1 90 5 ) .  B u t  see U n i ted

States v .  A laska  Packers'  Ass'n  and B a b l e r , 1 A laska  217 ,  224 ( D .  Alaska  

1 9 0 1 ) . *  T h e  co u r ts  had j u s t  as c o n s is te n t ly  held v io la t ions  to be s t r i c t -  

l i a b i l i t y  o f fe n se s .  D o o - N o c h - K e e n , 2 A laska  at 623; see also

* .  In U n i ted  States v .  Alaska  P a c k e r s ’ Ass 'n  and B a b l e r . 1 
Alaska  217 ( D .  A laska  1 90 1 ) ,  the c o u r t  co n s id e re d  a p ro s ecu t io n  w h ich  was 
a p p a r e n t l y  b r o u g h t  u n d e r  f o r m e r  §§ 180, 183 of  the  A laska  Penal Code,  
and conc lu ded t h a t  a f ish and game vio la t ion  w a :  a fe lo r .y .  I t  then
conclu ded t h a t  c r im inal  in t e n t  was a n e c es sa ry  e lement .  I_d. a t  224.  T h e  
c o u r t  d id  not  e xp la in  w h y  it  th o u g h t  the  o f fe n s e  was a f e l o n y .  In la te r  
cases ,  i t  was a r g u e d  t h a t  a p rov is ion  in § 183 p r o v i d i n g  f o r  " im p r is o n m e n t  
at  h a r d  lab o r  f o r  a te rm not  excee d ing  n i n e t y  days"  made a f i s h in g  
v io la t ion a " f e l o n y . "  A p p a r e n t l y ,  u n d e r  f e d e r a l  law ,  im p r ison m en t  at  hard  
l a b o r  was l imited to p e n i t e n t i a r i e s ,  and im p r i s o n n e n t  in p e n i t e n t i a r i e s  was 
l imited to fe lon ies .  U n i ted  States v .  D o o - N o c h - K e e n , 2 A laska  624 ,  625 
( D .  A laska  1 905 ) .  In Doo-Noch - K e e n , the  c o u r t  co n c lu ded  t h a t  this  
p r in c ip le  of fe d e ra l  law d id  not  a p p ly  to f i s h in g  v io la t io n s ,  wh ic h  i t  held  
w e r e  misdemeanors .  In an y  e v e n t ,  the  c o u r t  co n c lu d ed  t h a t ,  w h e t h e r  a 
fe lo n y  o r  a misdem eanor ,  a f ish in g  viola t ion  was a " s t a t u t o r y  c r i m e '  and  
not a common law cr ime a n d ,  t h e r e f o r e ,  no sh o w ing  of c r im in a l  i n t e n t  was 
r e q u i r e d .  Jd .  at  628.  I t  ap p ea rs  c le a r  t h a t  f i s h i n g  viola t ions w e re  
t h e r e a f t e r  co n s id ered  m isdem eanors ,  not  fe lo n ie s .  U n i te d  States v .  Kcno,  
4 Alaska  613,  621 ( D .  A laska  1912 ) .  ~
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Rustad  v .  U n i ted  S ta te s . 258 F .2 d  563, 565-67  ( 9 th  C i r . ) ,  c e r t , d e n i e d , 

358 U . S .  898 (1958)  ( in p rosecut ion  fo r  f ish in g  in a closed area appel late  

c o u r t  po in ted  out  th a t  sole issue submitted to j u r y  was w h e t h e r  appe l lant 's  

boat  was f ish ing  in a closed area;  the c o u r t  a p p r o v e d  in s t ruc t ions  

in form in g j u r y  tha t  th e re  was no need to p r o v e  i n t e n t  and t h a t  the  

g o v e r n m e n t  need on ly  p ro ve  an act  in violat ion of th e  r e g u l a t i o n ) .

In summ ary ,  a l e g is la tu re  in 1959, c o n te m p la t in g  t h e  enactment  

of legislat ion p r o v id in g  f o r  pena lt ies  f o r  f is h in g  v io la t io n s ,  wou ld  not have  

seen a n y  incons is tency  in ca l l ing a violat ion a m isdemeanor  and in imposing  

s t r i c t  l i a b i l i t y ,  s ince t h a t  was the  accepted p r a c t i c e  at  the  t im e.  Nor  

would  i t  h ave  cons idered  r e f e r r i n g  to the  t r ia l  of  such a case as a 

" c r im in a l” p r o c e e d in g ,  o r  r e f e r r i n g  to the p e n a l t y  imposed as a "cr i mina l"  

p e n a l t y  inco n s is ten t  with s t r i c t  l i ab i l i ty .  C o n s e q u e n t l y ,  t h e  use of th e  

te rm  "misdemeanor" in AS 1 6 . 0 5 . 7 2 0 ,  s tand in g  a lone,  c a n no t  s u p p o r t  a 

f i n d in g  t h a t  the leg is la ture  in te n d e d  th a t  th e  p en a l t ies  p r o v i d e d  in t h a t  

sect ion would  not  apply  in the  absence  of a f in d in g  of mens r e a .

T h e r e  is noth ing in AS 12 .5 5 .0 1 5  o r  AS 1 2 . 5 5 . 0 3 5 ( a )  wh ich is

in co n s is ten t  w ith  looking to AS 1 6 .0 5 .7 2 0  as t h e  e x c lu s iv e  source of

penal t ies  f o r  v iolat ions of co m m erc ia l - f is h ing  r e g u l a t i o n s .  A laska  ?'  * tu te

1 2 .5 5 . 0 1 5  ind icates  t h a t  a c o u r t  may impose a f in e  on a p erson  conv ic  of

an o f fe n s e ,  when au thor iz ed  b y  law,  and as p r o v id e d  in AS 1 2 .5 5 .0 3 5  5

1 2 . 5 5 . 0 3 5 ( a )  states t h a t  " [ u j p o n  conv ict ion  of an o f f e n s e ,  a d e f e n d a n t  mav

be sentenced  to pay  a f ine as au th o r iz ed  in th is  sect ion o r  as o th e rw is e

a u th o r i z e d  b y  law . . . ."  A laska  S ta tu te  1 6 . 0 5 . 9 2 5  c l e a r l y  es tabl ishes
9

t h a t  pena lt ies  fo r  co m m erc ia l - f ish ing  violat ions a re  to be found  in AS 

1 6 . 0 5 . 7 2 0 ,  i . e . , are "o th erw ise  au thor izec  b y  l a w , "  a n d ,  b y  im pl icat ion,



are  not to be found  in AS 1 2 .5 5 .0 3 5 .  C o n s e q u e n t ly ,  AS 1 6 . 0 5 .7 2 0  s e r v « t  

to t a k a  c o m m erc ia l - f is h ing  viola t ions out  of AS 1 2 . 5 5 . 0 3 5 .

N o r  do the def in i t ions  in the Revised Criminal  Code,  which w en t  

into e f f e c t  f o r  th e  f i r s t  t ime in 1930 ,*  p o in t  to a d i f f e r e n t  re s u l t .  T h e  

i n t r o d u c t o r y  p a r a g r a p h s  to these de f in i t ions make it c le ar  th a t  t h e y  are  

in t e n d e d  o n ly  " f o r  p u rposes  of th is  t i t l e , "  o r  "as used in this t i t l e , "  i . e . . 

T i t l e  11. S e e , e . g . , 1 1 . 8 1 . 9 0 0 ( a )  ‘ & ( b ) .  T h u s ,  t h e y  h a v e  no b e a r in g  on 

t h e  p r o p e r  i n t e r p r e t a t i o n  to be g iv e n  to t h e  f ish an d  game s ta tu tes  in T i t l e  

16, en a c te d  o v e r  t w e n t y  y e a rs  e a r l i e r .  More s i g n i f i c a n t l y ,  AS 1 1 . 3 1 .6 0 0 ,  

w hich  r e q u i r e s  a cu lp ab le  mental  state  unless an o f fen se  is sp ec if ic a l ly  

labe led a " v i o l a t i o n , "  o r  "is des ig nated  as one of  s t r i c t  l i a b i l i t y , "  is one  of 

a ser ies  o f  s ta tu te s  e x p r e s s ly  made inappl icab le  o u t s ic e  o f  t h e  Rev ised  

C r im in a l  C ode  and t h e r e f o r e  has no b ea r in g  on T i t l e  16 o f fe n se s .  S e e . 

e . g . , AS 1 1 . 8 1 . 6 4 0  ( " A S  1 1 . 8 1 . 6 0 3 - 1 1 . 8 1 . 6 3 0  (g e n e r a l  p r in c ip le s  of  cr iminal  

l i a b i l i t y ]  a p p l y  o n ly  to this t i t l e " ) .

* .  S e e , e . g . , AS 1 1 . 8 1 . 9 0 0 ( b ) ( 9 )  "cr im e"  means an o f fe n s e  fo r  
w hich  a s en ten ce  of  im pr isonment  is a u th o r i z e d ;  a cr ime is e i t h e r  a fe lo ny  
o r  a m isd em ea n or ;  ( b ) ( 1 9 )  " fe lo n y "  means a cr ime f o r  which  a s en ten ce  of  
im p r is o n m e n t  f o r  a te rm  o f  more than  one y e a r  is a u t h o r i z e d ;  ( b ) (31 )  
"m is dem eanor"  means a cr ime f o r  which a sentence  of  im pr is onm ent  f o r  a 
t e r m  o f  m ore  than  one y e a r  may not  be imposed;  ( b ) ( 3 3 )  "o f fense"  means  
c o n d u c t  f o r  w h ic h  a sentence  of imprisonment o r  a f in e  is a u t h o r i z e d ;  an 
o f f e n s e  is e i t h e r  a cr ime o r  a viola t ion;  a n d ,  f i n a l l y ,  ( b ) ( 56 )  "v io la t io n "  is 
a no n cr im in c l  o f fen s e  p u n is h a b le  o n ly  b y  a f in e ,  b u t  not  b y  im pr is onm ent  
o r  o t h e r  p e n a l t y ;  conv ic t io n  of a v iolat ion does not g iv e  r ise to an y  
d i s a b i l i t y  o r  legal d is a d v a n t a g e  based on conv ic t ion  i f  a c r ime;  a p erson  
c h a r g e d  w i t h  a vio la t ion is not  en t i t le d  ( A )  to a t r ia l  b y  j u r y ;  or  ( B )  to 
h ave  a p u b l ic  d e f e n d e r  o r  o t h e r  counsel a p p o in te d  at  p u b l ic  e x p en se  to 
r e p r e s e n t  t h e  p e r s o n .

T h e s e  d e f in i t io n s  rep laced  those in f o r m e r  AS 1 1 .7 5 .0 2 0  and AS
1 1 . 7 5 . 0 3 0  ( r e c o d i f y i n g  § 6 5 - 2 - 1  ( A C L A  1 9 4 9 ) ) .  I t  was these now repea led  
s ta tu te s  w h ic h  w e r e  in fo rce  when AS 1 6 .0 5 .7 2 0  was f i r s t  en a c ted .



T h e  major i ty  o f fe rs  no reasons w h y  AS 1 6 .05 .  I S O - . 195, 

g o v e r n i n g  f o r f e i t u r e s ,  are in appl icab le  to these ap p e l lan ts .  Alaska S ta tu te  

1 6 . 0 5 .1 9 0  does not r e f e r  to a "misdemeanor" b u t  s imply r e q u i r e s  a 

convic t ion  of t h e  o f f e n d e r .  A g a in ,  looking at  this language as it would
w

ha ve  been i n t e r p r e t e d  in 1959,  when the  s ta tu te  was e n ac te d ,  anyone  

v io la t in g  a com m e rc ia l - f is h ing  regula t ion was sub ject  to conv ic t ion  in a 

crim inal  p ro c e e d in g  if  he o r  she was sub ject  to a f in e  of  a n y  amount,  

in c lu d in g  $300.  T h e  m a jo r i ty  does not d is p u te  th e  fa c t  t h a t  f o r f e i t u r e  is 

an a p p r o p r i a t e  p e n a l t y  f o r  a v iolat ion of a com m erc ia l - f ish ing  re g u la t io n .  

See G r a y b i l l  v .  S t a t e , 545 P . 2d 629 (A lask a  1976) ( f o r f e i t u r e  a f t e r  

co nv ic t ion  of co m m erc ia l - f is h in g  regulat ion can ta k e  place w i t h o u t  recourse  

to s e p a ra te  civi l  in rem f o r f e i t u r e  p r o c e e d i n g ) .  See also 

F / V  Amer ican  Eagle v .  S t a t e , 620 P . 2d 657 (A la s k a  1980 ) .  T h e r e  is 

n o t h in g  in T i t l e  12 in cons is ten t  with p e rm i t t in g  f o r f e i t u r e s  in this case.  

A laska  S t a t u t e  1 2 .5 5 . 0 1 5 ( c )  ' ' l ea r ly  permits f o r f e i t u r e s  w h e r e  a u t h o r i z e d  by  

law.  S i m i la r ly ,  AS 1 6 . 0 5 . 1 9 0 - .  195 au th o r ize  f o r f e i t u r e s  f o r  v io la t ions  of 

c o m m e rc ia l - f is h in g  r e g u la t io n s .

In co nc lus io n ,  a f a i r  read in g  of the  appl icab le  s ta tu te s  c le a r ly  

estab l ishes t h a t  th e  penal t ies a u th o r iz e d  in AS 1 6 . 0 5 .7 2 0 ,  and not  the  f ines  

a u t h o r i z e d  in AS 1 2 . 5 5 . 0 3 5 ,  were  in tended  b y  the  le g is la t u r e  as the  

e x c lu s iv e  s o urce  of pena lt ies  f o r  v iolat ions of  c o m m erc ia l - f is h in g  

re g u la t io n s .  T h e r e  is no th ing  in T i t l e  11, T i t l e  12, o r  T i t l e  16 l im it ing  the  

a v a i l a b i l i t y  of f o r f e i t u r e  o r  f ines u n d e r  $ 5 ,0 0 0  as a remedy f o r  f ish in g  

v i o l a t i o n s . 7 I would  t h e r e f o r e  a f f i rm  the decisions of t h l  d i s t r i c t  c o u r t . 1

7 . , A p e r v a s iv e  theme u n d e r ly i n g  th e  m a jo r i ty  opinion is a 

( fo o tn o te  c o n t in u e d )
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s upp o s ed  A l a sk a  Cons t i t u t i on  l imitat ion on l eg i s l a t i v e  a u t h o r i t y  to impose 
s t r i c t  l i ab i l i t y  f o r  commerc i a l - f i sh i ng v i o l a t i on s .  No such l imi tat ion ex i s t s !  
A p r o p o s e d  A l a s k a  Cons t i tu t i on  was deba t ed  b y  p o p u l a r l y  e l ec ted  de l ega tes  
d u r i n g  the  w i n t e r  o f  1 9 55 - 56 .  Th e  cons t i t u t i on  was a p p r o v e d  b y  the 
v o t e r s  and t he  Un i t ed  States  C o n g r e s s ,  and t ook  e f f e c t  on J a n u a r y  2,  
1959 ,  when P r e s i d e n t  E i senhowe r  s igned the o f f i c i a l  s ta t ehood  pr oc l amat i on!  
See V .  F i s c h e r ,  A l a ska ' s  Cons t i tu t i ona l  Conv en t i on  3 ( 1 9 7 5 ) .

As Mr .  F i s c h e r ,  a de l ega t e  to t he  c o n v en t i o n ,  po i n t s  o u t :
In d r a f t i n g  the  dec l a r a t i on  o f  r i g h t s ,  t he

commi t tee and the  conven t i on  we r e  g e n e r a l l y  unwi l l i ng
to l et  go  o f  t r ad i c i on .  As a r e s u l t .  A r t i c l e  I o f  t he
A l a s ka  Cons t i t u t i on  i nc l udes  s t a n d a r d  p r o v i s i o n s  
c on t a i ne d  in o t h e r  s ta te  cons t i t u t i ons  and in the  f i r s t
ten amendments  to t he  Uni t ed S t a tes  C ons t i t u t i on  . . . .
A f ew changes  we re  made p e r t a i n i ng  to then c u r r e n t  
p r o b l ems  in the a rea o f  g o v e r n m e n t - i n d i v i d u a l  

s r e l a t i o n s h i p s ,  b u t  l a r g e l y  de l i be r a t i o ns  on thi s  a r t i c l e
[A r t i c l e  I Dec l a r a t i on  o f  R i g h t s ]  we r e  mor e  s i gn i f i c an t  
wi th r e s p e c t  to sub j ec t  mat t e r  tha t  was kep t  o u t  o f  t he  
c on s t i t u t i o n  than t he  p r o v i s i on s  t ha t  we r e  i n c l ud ed .

I d .  at  70.

My i n d ep enden t  r ev i ew o f  the minutes  o f  the con ven t i on  bea r s
o u t  Mr .  F i s c h e r ' s  c onc l u s i o ns .  See 6 P r o c e ed i n g s  o f  t he  A l aska  
Cons t i t u t i on a l  C on v e n t i o n  ( P A C C )  App .  V  at 71 ( D e c embe r  15,  1 9 5 5 ) .  See 
a l so  2 PACC a t  1 44 6 - 5 0 ;  1446 - 49  ( J a n u a r y  7 ,  1 9 5 6 ) .  T h e r e  c e r t a i n l y  we re  
s pec i f i c  a r e a s  in which the  cons t i tu t i ona l  c on v en t i o n  wi shed  to p r o v i d e  
g r e a t e r  p r o t e c t i o n  to  cr imina l  de f endan t s  t han  was f o und  in the Bi l l  o f  
R i g h t s .  B u t  t h i s  was the  e xc ep t i on ,  not  t he  r u l e .  T h u s ,  the o f t - r e p e a t e d  
s t a t ement  t h a t  t h e  d r a f t e r s  o f  t he  A l aska  C ons t i t u t i on  i n t end ed  to p r o v i d e  
c r imina l  d e f e n d a n t s  s u b s t a n t i a l l y  g r e a t e r  p r o t ec t i on  t han was then  c u r r e n t  
u n d e r  f e d e r a l  l aw wou l d  a pp e a r  to be l a r g e l y  j ud i c i a l  my th  wi thou t  a bas i s  
in h i s t o r i ca l  f a c t .  B u t  see B r ee s e  v .  Smi t h ,  501 P . 2d 159 ,  167 n . 3 9
(A l a s k a  1 9 7 2 ) ;  S t a te  v .  B r o w d e r . 486 P . 2d 9 25 ,  9 3 6 - 3 7  (A l a s ka  1 9 7 1 ) ;
G l a sgow v .  S t a t e , 469 P . 2d 682 ,  686 (A l a s ka  1 9 7 0 ) ;  R o b e r t s  v .  S t a t e . 453
P . 2d 3 4 0 ,  3 42  (A l a s k a  1 96 9 ) .

I t  is n o t  n e c e s s a r y  t o  e x p l o r e  t h i s  g e n e r a l  p o i n t  f u r t h e r ,  
h o w e v e r ,  b e c a u s e  t h e  l e g i s l a t u r e ' s  r i g h t  t o  e s t a b l i s h  s t r i c t  l i a b i l i t y  f o r  
c o m m e r c i a l - f i s h i n g  v i o l a t i o n s  seems e s p e c i a l l y  c o n s t i t u t i o n a l l y  s e c u r e .  P r i o r  
t o  s t a t e h o o d ,  A l a s k a  law was f e d e r a l  law a n d  t h e  r i g h t s  o f  i t s  c i t i z e n s  ' * e rn  
t h o s e  r i g h t s  e s t a b l i s h e d  u n d e r  t h e  U n i t e d  S ta te s  C o n s t i t u t i o n  and t h o s e  
s t a t u t e s  i m p l e m e n t i n g  i t  a nd  e n a c t e d  b y  t h e  U n i t e d  S ta tes  C o n g r e s s .
V .  F i s c h e r ,  A l a s k a ' s  Cons t i tu t i ona l  Conv en t i on  69 .  S t r i c t  l i ab i l i t y o r
v i o l a t i on  o f  s t a t u t o r y ,  i . e . , ncncommon l aw,  o f f e n s e s  was f i rm l y  estab i*■ 
in f e d e r a l  l aw at  t ha t  t ime.  Un i t ed  S t a tes  v .  D o t t e rwe i c h ,  320  U . S .  «*

(footnote continued)
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(footnote continued)

234 ( 1 9 4 3 ) ;  Un ited  States v .  B a l i n t , 253 U . S .  250,  252 ( 1 9 2 2 ) .  In fac t ,  
the f i r s t  h in t  tha t  s t r ic t  l i ab i l i ty  in any  c i rcu m stan ce  micr . t  be 
u nconst i tu t io na l  came in Lamber t  v .  C a l i f o r n ia , 355 U . S .  225 ( 1 9 5 7 ) .  As 
we have seen,  s t r ic t  l i ab i l i ty  for  comm erc ia l - f is h ing  violat ions was firrr.iy 
estab l ished in Alaska law at  the time of the co n st i t u t io na l  co n v e n t io n ,  see 
Rustad  v .  U n i ted  S t a t e s , 258 F .2 d  563, 567 (9 th  C i r . ) ,  c e r t , d e n i e d , 353 
U . S .  893 ( 1 9 5 8 ) ;  D o o - N o c h - K e e n , 2 Alaska at  623 ,  and remains f i rm iy
es tab l ished f o r  commercia l - f ishing  violations in f e d e r a l  law to d a y .  See 
Ur.- ted States v .  A y o - C o n z a l e z , 536 F .2 d  65 2 , .  662 ( 5 t h  C i r .  1976 ) ,  c e r t ,  
d e n i e d , Gonzalez v .  U n ited  S ta te s , 429 U . S .  1072 (1 9 7 7 ) .  T h e
const i tu t iona l  convent ion  was deeply  concerned wi th  th e  managem ent o f  the  
state 's  f ish and game and devoted  a number of hours  to the  q u est io n .  See 
V .  F is c h e r ,  Alaska's Const i tu t ional  Co nvent ion  134 -37 .  T h e r e  is noth ing  
in t h a t  d iscuss ion ,  nor  in the resu lt ing  c o n s t i t u t io n ,  cr i t ica l  of s t r i c t
l i a b i l i t y .  U n d e r  the c ircum stances ,  th e re  is s imply no basis fo r  conc lu d ing  
t h a t  a leg is la tu r e  es tab l ish ing  s t r ic t  l ia b i l i t y  f> r  co m m erc ia l - f is h ing  
violat ions  would  c o n t r a v e n e  the  state con s t i tu t io n .

In fa c t ,  the  Alaska State C o n s t i tu t io n  may have e x p re s s ly
manifes ted an in te n t  t h a t  commerc ia l - f i shing  v io la t ions  be s t r i c t  l i ab i l i t y  
o f fenses .  A laska  C onst i tu t io n  A r t ic le  V I I I  § 3 p r o v id e s  t h a t  " [ w j h e n e v e r  
o c c u r r in g  in t h e i r  na tu ra l  s ta te ,  f is h ,  w i ld l i fe  and w a te r s  are r e s e r v e d  to 
the people f o r  common u s e ."

T h e  committee propos ing this prov is io n  e x p la in e d  its p u r p o s e  in 
p a r t ,  as fol lows:

Game f is h .  w i ld l i f e ,  f i s h e r ie s ,  and w a t e r  a re  
recognized  as be longing  to the state  so long as in a 
n a tu r a l  s ta te .  T h ese  resources a re  s u b jec t  to a 
p r i v a t e  r i g h t  on ly  when th ey  have been ac q u i red  o r  
u t i l iz ed  as p r o v id e d  by l a w . For  exam ple ,  a p r i v a t e  
person has no r i g h t  to b u y  and sell w i ld  animals in 
t h e i r  na tu ra l  s ta te ,  b u t  once an animal is t a k e n  in 
compliance w ith  law,  i t  becomes the p r o p e r t y  of  the  
t a k e r ,  subject  to use or  disposi t ion  w i t h in  th e  
l a w - .  . . . [Emphasis s u p p l i e d . ]

6 PACC A p p e n d ix  5 proposal  3 at  V*>: proposal  ° A  at  93.

T h e  leg is la ture  implemented A r t ic le  V I I I  § 3 b y  enact ing  AS 
1 6 . 0 5 . 9 2 0 ( a )  whicn states:  ^

Unless p erm i t ted  b y  this c h a p t e r  o r  u y  a regula t ion  
ad opted  u n d e r  this c h a p t e r ,  a person may  not  ta k e ,  
possess,  t r a n s p o r t ,  sell ,  o f f e r  to sel l ,  p u r c h a s e ,  o r  
o f f e r  to p u rc h a s e  f i s h ,  game or  m ar in e  aq u a t ic  p la n ts ,  
o r  any  p a r t  of f i s h ,  game o r  aquat ic  p la n t s ,  o r  3 nest  
o r  egg of f ish or  game.

(footnote continued)
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(footnote continued)

Th«  A l a s ka  Sup r eme  C o u r t  re l i ed on this s t a t u t e  and p a r t i c u l a r l y  
t he  f ac t  t h a t  it was p h r a s e d  in t he  nega t i ve  to s t r i k e  down a s ub s i s t en ce  
d e f e n se  to v i o l a t i on o f  a hun t i ng  r egu l a t i o n .  See  S t a te  v .  E l u s k a .  724 
P . 2d 514 ,  515  (A l a s k a  1986)  ( ' " un i  ess p e rm i t t e d , '  no o ne  has a r i g n t  to 
t a k e  o r  p o s s e s s  A l aska  g ame " ) .  The  s t a t u t e  and the  s t a t e  cons t i t u t i ona l  
p r o v i s i o n  s t r o n g l y  s u p p o r t  t h e  conc l u s i on  t h a t  c ommer c i a l - f i s h i ng  
r&gu l a t i ons  we r e  i n t ended  to be " s t r i c t  l i ab i l i t y "  o f f e n s e s ,  s i nce  no  one  
c ou l d  l aw f u l l y  po s se s s  f i sh un l es s  e x p r e s s l y  a u t h o r i z e d  to do  so b y  s t a t u t e  
o r  r e gu l a t i o n .

' .  T h e  ma j o r i t y  ho l ds  that  the l e g i s l a t u r e  has e s t ab l i s h ed  a
maximum f i ne  o f  S300 f o r  c ommerc i a l - f i sh i ng  " v i o l a t i o n s . " I r o n i c a l l y ,  t he  
l e g i s l a t u r e  enac t ed  a n umbe r  o f  pe na l t y  p r o v i s i o n s  in 1959 g o v e r n i n g
noncommerc i a l  f i sh and game v i o l a t i ons  in which no  p r o v i s i o n  f o r
imp r i s onmen t  was made;  t h u s ,  t hese p r o v i s i o n s  wou l d  q u a l i f y  as
" v i o l a t i o n s "  u n d e r  t he  Model  Penal  Code .  In each c ase ,  t he  max imum f i ne  
exc eeds  S300 .  S e e , e . g . , AS 1 6 . 0 5 . 8 6 0  ( S i , 0 00  p e r  d a y  maximum f i n e ) ;  
AS 1 6 . 1 0 . 0 3 0  (max imum S5Q0 f i n e ) .  I f  t he  l e g i s l a t u r e  d i d  not  c o n s i d e r  a 
maximum $300  f i ne  su f f i c i en t  to d e t e r  no ncomme r c i a l - f i s h i n g  v i o l a t i on s  in 
1959 ,  it is i nconce i vab l e  t ha t  it would c o n s i d e r  a max imum S3C0 f ine
s u f f i c i e n t  to d e t e r  c ommerc i a l - f i s h i ng  v i o l a t i ons  in 1937 .  T h e  s ta t e  has 
a r g u e d ,  and t h e  d i s t r i c t  c o u r t  has f o u nd ,  t ha t  s t r i c t  l i ab i l i t y  is n e c e s s a r y  
to e n f o r c e  t h e  f i sh and game l aws .  I f  this is so ,  the ma j o r i t y ' s  dec i s i on 
wi l l  s u b s t a n t i a l l y  unde rmine  e n f o r cemen t ;  a r e s u l t  wh ich the l e g i s l a t u r e  
wouid u n l i k e l y  ha ve  i n t e nd ed .  C u r i o u s l y ,  t h e  ma j o r i t y  does  not  even  
a d d r e s s  th i s  a r g ume n t .

N e i t h e r  Be r an  n o r  Re yno l d s  s u p p o r t s  t he  ma j o r i t y ' s  de c i s i o n .  
B e r a n  a nd  R e y n o l d s  depend  p r ima r i l y  on a f a c tua l  conc l u s i on  t ha t  s t r i c t  
l i ab i l i t y  s u p p o r t e d  b y  a p en a l t y  o f  impr i s onmen t  is no t  n e c e s s a r y  to 
e n f o r c e  t h e  s t a t e ' s  f i sh i ng r egu l a t i o n s .  B e r a n , 705 P . 2d at  1290 -91  ; 
R e y n o l d s , 655  P . 2d  at 131S.  Whe re  s t r i c t  l i ab i l i t y  is n e c e s s a r y  f o r  
e f f e c t i v e  e n f o r c em en t ,  it mus t  be s us t a i n e d .  See  Ne l son v .  S t a t e , 3 3 7  
P . 2d  9 33 ,  9 35  (A l a s ka  1 9 6 4 ) .  In add i t i on ,  Be r an  r e s t ed  on the  a s s ump t i on  
t h a t  s t r i c t  l i ab i l i t y  p un i sh ab l e  by  impr i sonment  was not  in a cc o r d an c e  svith 
o t h e r  p r o v i s i o n s  o f  l aw.  705 P . 2d at 1 28 3 - 9 0 .  No s imi l a r  shewing  cou id 
be made r e g a r d i n g  f ines  and f o r f e i t u r e s .  In f a c t ,  t he  A l a ska  S u p r eme  
C o u r t  has spec i f i c a l l y  he ld t ha t  f i nes  and f o r f e i t u r e s ,  which do not  d e p en d  
on the  d e f e n d a n t ' s  d e g r e e  o f  c u l pa b i l i t y ,  a r e  not  ev^p "c r imina l  p e n a l t i e s . ^  
as the ma j o r i t y  a p p a r e n t l y  u n d e r s t a nd s  t ha t  t e rm.  R e s e k  v .  S t a t e . »03 
P . 2d 288 ,  2 9 1 - 9 3  (A l a s k a  1 9 3 5 ) .  T h e  c o u r t  a na l og i z ed  f o r f e i t u r e s  t o  f i nes  
and r e a s o n ed :  " t he  f o r f e i t u r e  law does not  a t t empt  to t a i l o r  t he  amount  c f
l oss s u f f e r e d  t h r o u g h  a f o r f e i t u r e  to t he  d e g r e e  o f  c u l p a b i l i t y - t o  : i t  t he  
' pun i shmen t '  to the c r ime .  Th e  f o r f e i t u r e  p e n a l t y  may  be  hi gh f o r  some,  
and neg l i g i b l e  o r  n o n - e x i s t e n t  f o r  o t h e r s  who  a r e  as d e s e r v i n g  o r  even 
mor e  d e s e r v i n g  o f  c r imina l  p u n i s hm en t . "  | d .  at 292 .
( f o o t n o t e  c o n t i n u ed )
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( f o o tn o te  c o n t in u e d )

A la s k a  S ta tu te  1 6 . 0 5 . 7 2 0 ( a )  es tab l ishes  maximum f ines  b u t  
es tab l ishes  no minimum. N o r  does it  set  o u t  s t a n d a r d s  f o r  d e te r m in in g  
w h a t  f ines  wou ld  be a p p r o p r ia t e  in in d iv id u a l  cases.  T h u s ,  b y  d e f a u l t ,  we  
m u st  look to AS 1 2 . 5 5 . 0 3 5 ( a )  fo r  th is  l imited p u r p o s e .  T h is  sect ion makes  
i t  c lea r  t h a j  " [ i ] n  d e te rm in in g  the  amount and  method of p aym en t  of  a 
f i n e ,  t h e  c o u r t  shall ta k e  into account  th e  f inanc ia l  resource  of the  
d e f e n d a n t  and  the  n a t u r e  of  the  b u r d e n  its p aym en t  will  impose. No 
d e f e n d a n t  may be imprisoned solely because  of in a b i l i t y  to pay  a f i n e . "  
T h u s  a n y  f in e  imposed u n d e r  th is  sect ion will  d e p e n d  upon a d e fe n d a n t 's  
a b i l i t y  to p a y  and not  on his o r  h e r  c u l p a b i l i t y .  See K a r r  v .  S t a t e , 686 
P . 2d 1192 (A la s k a  1984; ( i n t e r p r e t i n g  s im i lar  l an g u ag e  in AS 1 2 . 5 5 .0 4 5  
r e g a r d i n g  r e s t i t u t i o n ) .  I t  follows t h a t  such f ines  a re  not  cr im inal  
p en a l t ies .  R e s e k , 706 P . 2d at  292.  T h u s ,  none of the reasons ad van ced  
in Beran s u p p o r t  the m ajor i ty 's  decision in th is  case.



N O T I C E :  Th is  opinion is su b je c t  to formal  cor rect ion
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A f t e r  s e p a r a t e  t r i a l s ,  Ant on in  B e r a n ,  G a r y  C a r l o s ,  Pe t e r  Most ,  

a n d  Wi l l i a r d  P a r k  we re  conv i c ted  o f  v i o l a t i ng  r e gu l a t i o n s  adopted by  the 

S t a t e  B o a r d  o f  F i sh e r i e s .  T h e  o f f e n s e s  o c c u r r e d  a f t e r  the e f f e c t i v e  date 

o f  Fi sh and Game Regu l a t i on  5 AAC 3 9 . 0 0 2  which p r o v i d e s :

L i ab i l i t y  f o r  V i o l a t i o n s . Un l e s s  o t h e rw i s e  p r o v i d e d  
in 5 AAC 0 1 - 5AAC  41 o r  in AS 16, a p e r s o n  who
v io l a t e s  a p r o v i s i o n  o f  5 AAC 0 1 - 5  AAC 41 is s t r i c t l y
l i ab l e  f o r  t he  o f f e n s e ,  r eg a r d l e s s  o f  his i n t en t .

In r e l i ance  on thi s  r egu l a t i o n ,  t he  t r i a l  c o u r t  in each case 
a pp l i e d  a s t r i c t  l i ab i l i t y  s t a n d a r d . 1 Each o f  t he  f o u r  appe l l an t s  was 

c o n v i c t e d  on the  bas i s  t ha t  he was s t r i c t l y  l i ab l e  f o r  h a v i ng  some l ength of  

ne t  in t he  w a t e r  a f t e r  t he  c l os ing o f  t he  f i s h e r y ,  n o twi t hs t and i ng  the f ac t  

o f  mechan i ca l  p r o b l ems  e nc oun t e r ed  whi l e  hau l i ng  in the  net .  T h e y  now 

app e a l ,  c o n t e n d i n g  t ha t  the l eg i s l a t u r e  has not  a u t h o r i z e d  the Bo a r d  o f

F i s h e r i e s  to make  v i o l a t i ons  o f  its r egu l a t i o n s  s t r i c t  l i ab i l i t y  o f f en se s .

T h e y  a l s o  a r g u e  t ha t  i f  t he  l eg i s l a t u r e  had a u t h o r i z e d  the Boa rd  of  

F i s h e r i e s  to  a d op t  s t r i c t  l i abi l i ty r egu l a t i o n s  the  r egu l a t i ons  a re  
u n c o n s t i t u t i o n a l . 2

1. In B e r a n , t he  cou r t  r e f u s e d  to i n s t r u c t  t he  j u r y  t h a t l mens 
rea ( l i t e r a l l y ,  a g u i l t y  mind )  Iwas an e l ement  o f  t h e  o f f e n s e .  In eacfi o f

i r r r  t h r e e  o t h e r  case£ '071 a ppea l ,  the c o u r t  den i ed  a p r e t r i a l  motion f o r  an 
i n s t r u c t i o n  t h a t  wou l d  r e q u i r e  a j u r y  to f i n d  ( a t  a minimum) neg l i gence in 
o r d e r  to c o n v i c t .  T h a t  mot ion being d e n i e d ,  t he  t h r e e  men consen t ed to 
ben ch  t r i a l s .

2 . B e r a n  a l so  u r ge s  tha t  t h i s  c o u r t  d e c l a r e  5 AAC 3 9 . 0 0 2  
in va l i d  b e c au s e  t he  r egu l a t i on  was adop t ed  a l l e g e d l y  w i t hou t  s a t i s f y i ng  the 
no t i ce  r e q u i r e me n t s  o f  t he  Alaska Adm i n i s t r a t i v e  P r o c e du r e s  Act .  
AS 4 4 . 6 2 . 2 0 0 .  As B e r a n  did not make t h i s  a r g um en t  at  t r i a l  no r  did he 
l ist  t he  i s sue  in his s t a t ement  o f  po ints  on a pp e a l ,  we wil l  not  c on s i de r  
thi s  i s sue  on a p p e a l .
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Ra l ph  Bo r s  and the pe t i t i one r s ,  c h a r g ed  wi th f i s h i ng  v i o l a t i ons ,  

s o ug h t  p r e t r i a l  de t e rmina t i ons  f r om J u d g e ;  V i c t o r  D.  C a r l s o n  and J .  Jus t i n  

R i p l e y  t ha t  5 AAC 3 9 . 0 0 2  was i nva l i d .  Upon denia l  o f  t h e i r  r eques t ,  t hey  

pe t i t i oned  f o r  r ev i ew ra i s i ng e s s en t i a l l y  t he  same a r g umen t s  as B e r a n . 5 

F i nd i ng  t ha t  t he  i ssues  p r e s e n t e d  were  o f  s u f f i c i en t  s ign i f i cance  to wa r r an t  

immediate r e s o l u t i on ,  we g r a n t e d  the pe t i t i ons  f o r  r ev i ew .  We conso l i da ted 
al l  o f  t he se  cases  with B e r a n . Appe l l a t e  Ru l e  4 0 2 ( b ) ( 2 ) .

Ha v i n g  c a r e f u l l y  r ev i ewed the A l a ska  s t a tu t es  dea l ing with 

a dm i n i s t r a t i v e  c r imes and ha v i ng  c on s i de r ed  the  pa r t i e s '  o r a l  a r gumen t s  

and t h e i r  b r i e f s  on the l aw,  we conc l ude ,  f i r s t ,  t ha t  the l eg i s l a t u r e  has 

a u t h o r i z e d  t he  B o a rd  o f  F i she r i e s  to make tne b r e a ch  o f  a r egu l a t i on  a 

" v i o l a t i on "  and a s t r i c t - l i a b i l i t y  o f f e n se which wou l d  he pun i sh ab l e  b v  a 

nonc r imina l  f i n e  ** Second ,  we a re  sa t i s f i ed t h a t  t he  l eg i s l a t u r e  has~

3 . E l i zabe th and Dav id  lani  a l so  a r g u e  t ha t  J udg e  Ca r l s o n  
abu sed  his d i s c r e t i on  in d en y i n g  t he i r  mot ion f o r  a change  o f  v enu e  f r om 
N akn e k  to K od i a k .  AS 2 2 . 1 0 . 0 3 0 ( d ) .  We dec l i ne  to dec ide the v enue  
i s sue  at  th i s  j u n c t u r e .  I f  the lanis a r e  u l t ima t e l y  c on v i c t ed ,  t he y  may 
p u r s u e  th i s  i s sue  on appea l .

We use the t e rm "v i o l a t i on"  as it is de f i n ed  in AS 1 1 . 8 1 . -  
9 0 0 ( b ) ( 5 5 ) :  u

"V i o l a t i on "  is a noncr imina l  o f f e n s e  p un i s hab l e  
o n l y  b y  a f i n e ,  b u t  not  by  imp r i s onmen t  o r  o t h e r  .•
p e n a l t y ;  conv i c t i on o f  a v i o l a t i on does  no t  g i ve  r i se  to 
a n y  d i sab i l i t y  o r  l egal  d i s a d v an t a g e  based on 
conv i c t i on  o f  a c r ime ;  a p e r s on  c h a r g e d  with a
v i o l a t i on  is no t  ent i t l ed

(A )  to  a t r i a l  b y  j u r y ;  o r
( B )  to  have  a pub l i c  d e f e n d e r  o r  o t h e r  counse l

app o i n t ed  at  pub l i c  e xp en s e  to r e p r e s e n t  him;

See a l so  AS 1 1 . 8 1 . 2 5 0 ( a ) ( 6 )  ( v i o l a t i ons  a r e  o f f e n s e s  " 'which c h a r a c ­
t e r i s t i c a l l y  i n v o l v e  c onduc t  i n a p p r o p r i a t e  to an o r d e r l y  soc ie t y  bu t  do not

(footnote continued)
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au t h o r i z e d  the B o a r d  o f  F i she r i e s  to c on s t i t u t e  the b r ea ch  o f  a r egu l a t i on  a 

c r im e 5 which wou l d  be p un i s h ab l e  b y  impr i s onmen t ,  bu t  o n l y  i f  mens rea is 

r e q u i r e d .  Whe r e  a h i g h e r  d e g r e e  o f  mens rea is not  spec i f i ed in a 

r egu l a t i on  we wil l  c o n t i nu e  to i n f e r  a neg l i gence  r equ i r emen t  as a p r ed i c a t e

( f o o t n o t e  4 c o n t i n u ed )

deno t e  c r im i n a l i t y  in t h e i r  c om m i s s i o n " ) .  V i o l a t i ons  a re  t hus  q u a s i ­
c r imina l .  See S t a t e  v .  C l a y t o n ,  534 P . 2d 1111 ,  1113 n . 4  (A l a s ka  1 973 ) .

We use t he  t e rm " n onc r im i na l "  f i ne  to e xc l ud e  f i nes  " so.  h e a v y "  
t ha t  t he y  Ind i ca t e  cr im i n a l i t y  ■ The  d i s t i nc t i on  between "c r imina l "  and 
" nonc r im i na l "  f i nes  is made in a numbe r  o f  A l a ska  S up r eme  C o u r t  dec i s i ons  
which c o n s i d e r  o f f e n s e s  f o r  which a r i gh t  to j u r y  t r i a l  and the appo i n tment  
o f  counse l  a t t a c h .  See A l e x a n d e r  v .  Anch o r a g e ,  490 P . 2d 910 ,  915.
( A l a s k a  1971 )  ( r i g h t  to c o u n s e l )  and B a k e r  v .  F a i r b a n k s ,  471 P . 2d 3 86 ,  
402 (A l a s k a  1970 )  ( j u r y  t r i a l ) .  C r imina l  p r o s e cu t i o n s  a r e  de f i ne d  to
i nc l ude  t ho se  p r o s e c u t i o n s  whose  p en a l t y  may  i nc l ude a pe r i od  o f  
imp r i s onmen t ,  t he  l oss  —Li c en se ,  o r  a f i ne  so he a v y  t ha t  it
indicates  c r im in a l i t y .  /ATex lTnder ,  4 90  P . 2d at 9TT7^> In these  conso l i da t ed
cas es ,  t he  p a r t i e s  ha v e l r o n  cen t  r a t ed  oh  f h e  sigf f iTicance o f  impr i s onment  as 
a p en a l t y  and ha ve  not  c o n s i d e r e d  the  e x t en t  to which a subs t an t i a l  f i ne  
o r  t he  l oss o f  a v a l u a b l e  l i cense  wou l d  r e q u i r e  a f i nd i ng  o f  mens r e a . We 
t h e r e f o r e  do  not  r e s o l v e  t h a t  i s sue .  We note  t h a t  t he  sup r eme  c ou r t  does
not  seem to c o n s i d e r  e i t h e r  t he  s i ze o f  a f i ne  o r  the r i s k  o f  loss o f  a
l i cense ~is sigriTFicant~~m themse l v e s  bu t  r a t h e r  v i ews t hem as i nd i ca t i ve  o f  
t he  commun i ty ' s  a t t i tmHe . t owa rd  t he  c onduc t  in q ue s t i o n .  Wood v~7
S u p e r i o r  C o u r t ,  690 P . 2d 1225 ,  1233 (A l a s k a  1 9 8 4 ) .  In t he  sup reme
cou r t ' s  v i ew,  i f  an a d v e r s e  j u dgmen t  f o l l owed by  the pena l t i es  u n d e r  
c on s i d e r a t i on  s e r v e s  t o  b r a n d  t he  d e f e n d a n t  wi th t he  same st igma as a 
m i sdemeano r  c o n v i c t i o n ,  t he  pena l t i e s  a r e  c r imina l  pena l t i es  and the 
d e f e n d a n t  is e n t i t l e d  t o  t he  a s s i s t anc e  o f  counse l  and the  r i gh t  to a j u r y  
t r i a l .  See A l a sk a  Pub l i c  D e f e n d e r  Age n c y  v .  S u p e r i o r  C o u r t ,  584 P . 2d
1106 ,  1110 (A l a s k a  1978 )  ( d i s c u s s i n g  f i n e s )  and A l a sk a  B o a rd  o f  Fish and
Game v .  Lo e s c he ,  537 P . 2d 1122 ,  1125 (A l a s ka  1975 )  ( d i s c u s s i n g  l oss o f  a
v a l u ab l e  l i c e n s e ) .  T h e  i s s ue  is d i s c u s s e d  f u r t h e r  in S t a te  v .  O ’ Nei l l
I n v e s t i g a t i o n s ,  I n c . ,  609 P . 2d 520 ,  5 3 7 - 3 8  (A l a s k a  1930)  ( D imond ,  J . ,
c o n c u r r i n g ,  j o i ne d  b y  Rab i n ow i t z ,  C . J . )  ( a p p r o v i n g  $ 5 , 0 0 0  f i ne as a civi l  
p e n a l t y  b u t  no t i ng  t he  impo r t anc e  o f  t he  co l l a t e r a l  c on s equenc es  o f  an
a d v e r s e  j u d gm en t  in d e t e rm i n i n g  c r im i n a l i t y ) .  See a l so  B r own  v .
Mul tnomah C o u n t y  D i s t r i c t  C o u r t ,  570 P . 2d 52 ( O r .  1977)  ( f i r s t  o f f e n s e  o f  
d r i v i n g  whi l e  i n t ox i c a t ed  is a c r ime r a t h e r  than an i n f r a c t i on  de sp i t e  the
absence  o f  imp r i s onmen t  as a s anc t i on  because  of  co l l a t e r a l  c o n s e qu en c e s ) .

5 . We use  the  t e rm "c r ime"  as d e f i n ed  in AS 1 1 . 8 1 . 9 0 0 ( b ) ( 9 ) :  
" ' cr ime'  means an o f f e n s e  f o r  which a sen t ence  o f  impr i s onmen t  is
a u t h o r i z e d ;  a c r ime is e i t h e r  a f e l o n y  o r  a m i s d emeano r . "
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to a s e n t en ce  o f  impr i s onment .  See R e y n o l ds v .  S t a t e , 655 P . 2d 1313 

(A l a s k a  A pp .  1 9 8 2 ) .  T h i r d ,  we conc l ude  tha t  t he  l e g i s l a t u r e  has not

a u t h o r i z e d  t h e  B o a r d  to a dop t  a r egu l a t i on  i f a v i o l a t i on  o f  the r egu l a t i on  

wou l d  s ub j e c t  t h e  v i o l a t o r  to t he  s t a t u t o r y  p e n a l t y  o f  impr i s onment  in the 

absence  o f  a f i n d i n g  o f  mens r e a . We t h e r e f o r e  need not c ons ide r  the

pa r t i es '  c on s t i t u t i o na l  a rg umen t s  e xc ep t  to the e x t en t  tha t  an

u n d e r s t a n d i n g  o f  the cons t i t u t i on  he l ps  us to de t e rm i ne  the  l eg i s l a t u r e ' s  

i n t en t  in a u t h o r i z i n g  agenc i es  to adopt  r egu l a t i on s  whose  v io l a t i on sub j ec t s  
v i o l a t o r s  to c i v i l  and c r imina l  pena l t i e s .

A p p l y i n g  t he se  p r i nc i p l e s  to 5 AAC 3 9 . 0 0 2 ,  we accept  t he  s tate' s  

r e p r e s e n t a t i o n  t h a t  the B o a r d  o f  F i she r i es  i n t e nded to  make v i o l a t i ons  o f  

t h e  d e s c r i b e d  f i s h i n g  r egu l a t i o n s  s t r i c t  l i ab i l i t y  o f f e n s e s  to  t he  e x t e n t  

pe rmi t t ed  b y  t he  l e g i s l a t u r e  i n c l ud i ng ,  if a u t h o r i z e d ,  impr i s onmen t  as a 

po s s i b l e  p e n a l t y .  U n d e r  o u r  r ead i ng  o f  t he  r e l e v a n t  s t a t u t e s ,  imp r i s on -

ment  is not_ a p e rmi s s i b l e  p e n a l t y  f o r  a v i o l a t i on o f  a r egu l a t i o n  based  upon 

s t r i c t  l i ab i l i t y  in t he  absence  o f  e x p r e s s  l eg i s l a t i v e  a u t h o r i z a t i o n . 

H owev e r ,  imp r i s onmen t  is a pe rmi s s i b l e  p e n a l t y  f o r  v i o l a t i on o f  a r egu l a t i on  
based  upon a f i n d in g  o f  neg l i gence  o r  some h i g h e r  l eve l  o f  mens rea 

w i t hou t  f u r t h e r  l eg i s l a t i ve  a u t h o r i z a t i o n .  T h e  l a n gu age  o f  5 AAC 3 9 . 0 0 2  
p r o v i d i n g  f o r  s t r i c t  l i ab i l i t y  does not  s pe c i f i ca l l y  a dd r e s s  t he  ques t i on  o f  

p e na l t i e s .  In o u r  v i ew,  t he  r egu l a t i on  is va l i d  to t he  e x t e n t  t ha t  it 
g o v e r n s  v i o l a t i o n s  bu t  i nva l i d  to t he  e x t e n t  t h a t  it g o v e r n s  c r imes .

T h e  qu es t i on  then becomes w h e t h e r  we i nva l i da t e  the  r e g u l a t o r y  

scheme f o r  a d o p t i n g  s t r i c t  l i ab i l i t y  bu t  f a i l i ng  to sp ec i f y  the pena l t i es  to 

which it a t t ache s  o r  wh e t h e r  we s hou l d  e n f o r c e  the  r e g u l a t o r y  scheme to 

t h e  e x t e n t  t h a t  it is wi thin t he  l eg i s l a t i v e  a u t h o r i z a t i o n .  We con c l ude  t ha t
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t he  l a t t e r  r e s u l t  is p r e f e r a b l e .  We reach th i s  c onc l u s i on  by  a na l ogy  to the 

l e g i s l a t u r e s  t r e a tmen t  o f  s e v e r a b i l i t y  in AS 01 . 1 0 . 0 3 0  which p r o v i d e s :

A n y  law h e r e t o f o r e  o r  h e r e a f t e r  enac t ed  b y  the
A l a s ka  l eg i s l a t u r e  which l acks  a s e v e r a b i l i t y  c l ause  
sha l l  be c o n s t r u e d  as t ho ugh  it c on t a i ne d  the c l ause  
a nd  the f o l l owing l a n gu age ,  " I f  a n y  p r o v i s i o n  o f  this 
Ac t ,  o r  the app l i ca t i on  t h e r e o f  to any  p e r s o n  o r  
c i r c ums t an ce  is he l d  i n va l i d ,  t he  r ema i nd e r  o f  thi s  Act 
a nd  the  app l i ca t i on to o t h e r  p e r s o n s  o r  c i r cums t ances  
sha l l  not  be e f f e c t ed  [ s i c ]  t h e r e b y . "

S t r i c t l y  s pe a k i n g ,  t h i s  s t a t u t e  does  no t  a pp l y  to the 

i n t e r p r e t a t i o n  of  r e gu l a t i o n s .  N e v e r t h e l e s s ,  t he  e f f e c t  o f  i nva l i da t i ng  a 

s t a t u t e  on cons t i tu t i ona l  g r o u n d s  is s u f f i c i e n t l y  s imi l a r  to the e f f e c t  o '

i n va l i da t i ng  a r egu l a t i on  f o r  l ack  o f  s t a t u t o r y  a u t ho r i z a t i o n  tha t  s imi l a r  

r u l e s  s hou l d  a pp l y .  In L i nden T r a n s p o r t ,  I nc .  v .  S t a t e , 532 P . 2d 700 ,  

7 1 1 - 1 5  (A l a s k a  1 97 5 ) ,  the s up r eme  c o u r t  i n t e r p r e t e d  th i s  s t a t u t e  and 

d e t e rm i ned  t ha t  u l t imate l y  s e v e r a n c e  was a q u e s t i o n  o f  l eg i s l a t i v e  i n t en t .  

In a t t emp t i ng  to f a thom l eg i s l a t i v e  i n t en t  t he  c o u r t  a dop t e d  the f o l l owing 
t e s t :

Th e  tes t  f o r  d e t e rm in i ng  t he  s e v e r a b i l i t y  o f  a 
s t a t u t e  is two f o l d .  A p r o v i s i o n  wi l l  no t  be deemed 
s e v e r a b l e  "u n l e s s  it a p p e a r s  bo th  t h a t ,  s t a n d i n g  a l one ,
l ega l  e f f e c t  can be g i ve n  to it and  t h a t  t he  l e g i s l a t u r e
i n t e nd ed  the p r o v i s i o n  to s t a n d ,  in case  o t h e r s
i n c l ud ed  in the  act  and he l d bad s hou l d  f a l l . "
[ Qu o t i n g  Do r c h y  v .  K a n s a s , 264  U . S .  2 8 6 ,  2 9 0 ,  44  S.
C t .  at 3 2 3 ,  3 2 4 ,  68 L . E d . 2 d  6 86 ,  690 ( 1 9 2 4 ) . ]

532 P . 2d at  713 .

We c onc l ude  t ha t  t he  B o a r d  o f  F i s h e r i e s ’ i n t en t  was to make 

f i s h i n g  r e g u l a t i o n s  s t r i c t - l i a b i l i t y  o f f e n s e s  to t he  e x t e n t  po s s ib l e  u n d e r  

l aw.  T h e r e f o r e  we a re  c o n f i d e n t  tha t  the B o a r d  wou l d  wish to p r e s e r v e

s t r i c t  l i ab i l i t y  as a p r e d i c a t e  f o r  a nonc r im i na l  f i n e  w i thou t  s u r r e n d e r i n g

the  p owe r  t o  have  those  who n eg l i g e n t l y  v i o l a t e  t he  r e gu l a t i o n s  s ub j ec t  to



imp r i s onmen t .  F i na l l y ,  we c onc l ude  tha t  this in t ent  can be g i ven legal  

e f f e c t  b y  v i ewing the B o a rd ' s  act ion in a dop t i ng  5 AAC 3 9 . 0 0 2  as in e f f e c t  

s e r v i n g  to s e p a r a t e  each a f f e c t ed  r egu l a t i on  into two o f f e n s e s :  a cr ime

r e q u i r i n g  a neg l i g ence  mens rea p un i s hab l e  by  po s s i b l e  impr i sonment  and a 

v i o l a t i on s a t i s f i ed  by  s t r i c t  l i ab i l i t y  bu t  o n l y  p un i s hab l e  bv  a n o n c r iminal  

J j n e  o r  po^s ibIe l o r f .? i-t.ur .e - 1—J n  o r d e r  to i n s u r e  t ha t  al l  those accused o '  

f i s h i n g  r egu l a t i on  v i o l a t i ons  r ece i ve  due  p r o ce s s  the p r o s e c u t o r  s hou l d  g i ve  

not ice in a d v an c e  o f  t r i a l  o f  whe t h e r  he o r  she wi l l  be seek ing po s s i b l e  
imp r i s onmen t  as a p e n a l t y .  C f .  J o hans en  v .  S t a t e , 491 P . 2d 759,  766 n . 2 7  

(A l a s k a  1971 )  ( i n o r d e r  to i n su r e  t ha t  p r o p e r  p r o c e d u r e s  wil l  be f o l l owed 

in con t empt  p r o c e e d i n g s ,  p r o s e c u t o r  mus t  a nn ounc e  at t he  beg i nn i ng  o f  a 

p r o c e e d i n g  w h e t h e r  he o r  she  is s eek i ng  a c r imina l  contempt  conv i c t i on  

wi th p o s s i b l e  imp r i s onmen t  as a sanc t i on  o r  o n l y  a f i nd i ng  o f  civi l

c o n t em p t ) .  I f  t he  p r o s e c u t o r  s e ek s  impr i sonmen t  as a pena l t y  f o r  the 

b r e a ch  o f  a f i s h i n g  r egu l a t i o n ,  t he  j u r y  must  be i n s t r uc t e d  on the 

a pp l i c ab l e  mens r e a . In t he  abs enc e  o f  such no t i f i ca t i on by  the p r o s e c u t o r

on the r e c o r d  t he  c o u r t  s hou l d  t r e a t  the ma t t e r  as a p r o secu t i on  o f  a

v i o l a t i on and on conv i c t i on  o n l y  impose a p p r o p r i a t e  sanc t i ons .  T h e
j u dgmen t  o f  c onv i c t i o n  s hou l d  al so ind i ca te  whe t h e r  the conv i c t i on was f o r  

a c r ime  o r  c n l y  f o r  a v i o l a t i on .

s . T h e  pa r t i e s  have  not  d i r e c t l y  a dd r e s s e d  the ques t i on  
w h e t h e r  A l a sk a  law pe rmi t s  f o r f e i t u r e s  o t h e r  t han a f o r f e i t u r e  o f  
c o n t r a b a n d  f o r  a v i o l a t i on o f  s t r i c t  l i ab i l i t y  o f f e n s e s .  See State v .  Rice
626  P . 2d 104,  1 1 0 - 1 1 5  (A l a s k a  1 9 8 1 ) .  C f .  R e s e k  v .  S t a te ,  ___  P . 2d
Op .  No.  2972 (A l a s k a ,  A u g u s t  30 ,  1985 )  ( d i s c u s s i n g  f o r f e i t u r e s  as civi i  o r  
c r imina l  p e n a l t i e s ) .  B e r an  is the o n l y  p e r s o n  b e f o r e  thi s  c ou r t  in thi s  
p r o c e ed i n g  who was c o n v i c t e d  o f  an o f f e n s e  an*- was not  sentenced to

(footnote continued)
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B e f o r e  se t t i ng out  the r e a s on s  which l ead us to this r esu l t  a 

p r e l i m i n a r y  comment  is in o r d e r .  S i nce  we f i nd  a l eg i s l a t i v e  intent  not to 

pe rm i t  c r imina l  o f f e n s e s  wi thout  mens rea in t he  a b s enc e  o f  r.n e xp r e s s

a u t h o r i z a t i o n  to be de t e rmina t i ve  in thi s  case ,  we need not  a dd r e s s  the  

l e g i s l a t u r e  s a u t h o r i t y  to de l egate  to an a gen c y  t he  p owe r  to es tab l i sh the 

e l ements  o f  an o f f e n s e  inc l ud ing t he  mens r e a . See Un i t ed States v .

G r i m a u d , 220  U . S .  506 ,  31 S .  Ct .  4 80 ,  55 L . E d .  563 ( 1 9 1 1 ) ;  W. LaFave &

A.  Sco t t ,  Cr imina l  Law § 14 at 1 01 - 105  ( 1 9 7 2 ) ;  1 D a v i s ,  Admin i s t r a t i v e  Law 

§ 3 . 1 1  ( 2 d  ed .  1 97 8 ) ;  C h a r n e y ,  Th e  Need f o r  C on s t i t u t i o n a l  P r o t ect ions f o r  

D e f e nd an t s  in Civ i l  Pena l t y  C a s e s , 59 C o r n e l l  L.  R e v .  478 ( 1 9 7 4 ) ;

Ab r a h ams  and  Snowden ,  Sepa ra t i on o f  Powe r s  and  Admin i s t r a t i v e  C r im e s :
A S t u d y  o f  I r r e conc i l ab l e s  , 1976 S o . l l l . L . J .  1;  Sc hwenk ,  Th e

Adm i n i s t r a t i v e  C r ime ,  I ts Crea t i on and Pu n i s hmen t  by  Ad min i s t r a t i ve  

A g e n c i e s , 42 Mich.  L . R e v .  51 ( 1 9 4 3 ) .  L a F a v e  a nd  S co t t  s t a t e  the ru l es  

a pp l i c a b l e  to this que s t i on  as f o l l ows :

A l eg i s l a t u r e  may de l ega t e  to an a dm in i s t r a t i v e  
a g en c y  the  powe r  to make r u l e s ,  t he  v i o l a t i on  o f  which 
is p un i s h ab l e  as a cr ime b y  v i r t u e  o f  a p e n a l t y  set  by  
s t a t u t e .  Bu t  t he  l e g i s l a t u r e  may not  de l e ga t e  the 
p ow e r  to de t e rmine  which a dm i n i s t r a t i v e  r egu l a t i on  
sha l l  c a r r y  cr iminal  pena l t i e s ,  n o r  may  it de l e ga t e  the 
p owe r  o f  ad j ud i ca t i on when c r imina l  p e n a l t i e s  a r e  to be 
imposed .  Th e  l eg i s l a t u r e  may make  it a c r ime to 
v i o l a t e  an a dm in i s t r a t i v e  o r d e r .

W.  LaFave  and  A.  Sco t t ,  Cr imina l  Law § 14 at  101 ( 1 9 7 2 ) .

A f o r t i o r i  we do not  dec ide ,  in t h i s  c ase ,  w h e t h e r  the l eg i s l a t u r e

may  c on s t i t u t i o n a l l y  g i ve  e x p r e s s  a u t h o r i z a t i o n  to an a dm i n i s t r a t i v e  agency

( f o o t n o t e  6 c o n t i n u ed )

such  a f o r f e i t u r e .  I t is t h e r e f o r e  no t  n e c e s s a r y  f o r  us to dec ide this 
q ue s t i o n  at t h i s  t ime.  See a[so n . 4  ( r e g a r d i n g  f i n e s ) .



---------------------- ~  r- T.fJVt

to e s t a b l i s h  s t r i c t  l i ab i l i t y  o f f e ns es  which u n d e r  app l i c ab l e  s t a tu t es  are 

p u n i s h a b l e  by  sen tences  o f  impr i sonment .  No s t a t u t e  p r o v i d e s  such 

e x p r e s s  a u t ho r i z a t i o n .  O u r  i n qu i r y  is l imi ted to dec id i ng whe t he r  the 

l e g i s l a t u r e  in f ac t  i n t e nded to p r ov ide  impl ic i t  a u t ho r i z a t i o n  to agencies  to 

adop t  s t r i c t  l i ab i l i t y  r egu l a t i ons  which wou l d  be pun i shab l e  by 
imp r i s o nmen t .

We beg in o u r  ana l ys i s  o f  the B o a r d  o f  F i she r i es '  s t a t u t o r y  
a u t h o r i z a t i o n  to enact  r egu l a t i on s  by  c o n s i d e r i n g  f o u r  s t a t u t e s :  AS 1 1 . -

8 1 . 2 2 0 ,  AS 1 6 . 0 5 . 2 5 1 ,  AS 4 4 . 6 2 . 0 2 0  and AS 4 4 . 6 2 . 0 3 0 . 7

Al so  s i g n i f i c a n t  a r e  AS 1 6 . 0 5 . 7 1 0  which p r o v i d e s :

L i cense  f o r f e i t u r e . Upon a f i r s t  o r  second 
conv i c t i on  o f  a pe r son  f o r  a v i o l a t i on o f  AS
1 1 . 1 6 . 0 5 . 4 4 0 - 1 6 . 0 5 . 7 2 0  o r  a f e d e r a l  o r  s t a t e  law o r  
r egu l a t i o n  f o r  the p r o tec t i on  o f  t h e  commerc ia l  f i sh of  
t h e  s t a t e ,  t he  c o u r t  may,  in a dd i t i o n  to t he  pena l t y  
imposed by  l aw,  f o r f e i t  the commerc ia l  f i s h i ng  l i cense 
o f  t he  p e r s o n  f o r  a pe r i od o f  one  y e a r .  Upon a t h i r d  
c on v i c t i o n ,  t he  c o u r t  may,  in add i t i on  to t he  pena l t y  
imposed by  l aw,  f o r f e i t  the commerc i a l  f i s h i n g  l i cense 
f o r  a pe r i od  not  t he  exceed t h r ee  y e a r s .

and  AS 1 6 . 0 5 . 7 2 0  which p r o v i d e s :

P e n a l t i e s . ( a )  Except  as mod i f i ed  b y  ( c )  o f  this
sec t i on ,  a p e r s o n  who vio l a tes  AS 1 6 . 0 5 . 4 8 0 - 1 6 . 0 5 . 6 9 0  
o r  t he  r e gu l a t i o n s  o f  the d e p a r tm e n t  p e r t a i n i ng  to 
commerc ia l  f i s h e r i e s  is gu i l t y  o f  a mi sdemeano r  and 
upon  conv i c t i on  is pun i shab l e  by  a f i ne  o f  not  more 
t ha n  S 5 , 0 0 0 ,  o r  b y  impr i sonment  f o r  no t  more  than one 
y e a r ,  o r  by  b o t h .

( b )  T h e  c o u r t  sha l l  t r ansmi t  t h e  p r o c eed s  f r om 
al l  f i nes  to t he  p r o p e r  state o f f i c e r  f o r  depos i t  to the 
g en e r a l  f u nd  o f  t he  s ta t e .

( c )  A p e r s o n  who is c o n v i c t e d  o f  commercia l  
f i s h i n g  in c l o sed wa t e r s ,  commercia l  f i s h i n g  d u r i n g  a

(footnote continued)
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Alaska  S t a t u t e  1 1 . 8 1 . 2 2 0  p r o v i d e s :

No c o n duc t  c on s t i t u t e s  an o f f e n s e  un l ess  it is 
made an o f f e n s e

( 1 )  b y  th i s  t i t l e ;
( 2 )  b y  a s t a t u t e  ou t s i de  this t i t l e :  o r
( 3 )  b y  a r egu l a t i o n  a u t ho r i z ed  b y  and l aw f u l l y  

a dop t ed  u n d e r  a s t a t u t e .

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 4 ) :

R e gu l a t i ons  o f  the Boa rd  of  F i s h e r i e s . ( a ) The
B o a r d  o f  F i she r i e s  may adop t  r egu l a t i on s  it c on s i de r s  
a d v i s a b l e  in a c co rd anc e  with the Admin i s t r a t i v e  
P r o c e d u r e  Act  (AS  4 4 . 6 2 )  f o r

( f o o t no t e  7 c o n t i n u ed )

c l o s ed  pe r i od  o r  s ea s o n ,  o r  commercia l  f i s h i ng  with 
u n l aw f u l  g e a r  i n c l ud i n g  bu t  not l imited to ne t s ,  po t s ,  
t a c k l e  o r  o t h e r  dev i c e s  de s i gned  o r  emp l oyed  to t ake 
f i sh  commer c i a l l y ,  is g u i l t y  o f  a m i sdemeano r  and fn
add i t i on  to t he  p en a l t y  imposed u n d e r  ( a )  o f  thi s
sect i on is p un i s h a b l e  by  a f ine o f  no t  less than the
g r o s s  v a l u e  to t he  f i s he rman  o f  the f i sh  f o und  on the 
v e s s e l  o r  at t he  f i s h i n g  site at t he  time o f  the 
v i o l a t i on .  Upon a t h i r d  conv i c t i on o f  a pe r s on  f o r  a 
v i o l a t i on  o f  thi s  s ub s ec t i o n ,  in add i t i on  to the 
f o r f e i t u r e  p r o v i s i o n  in AS 1 6 . 0 5 . 7 1 0 ,  t he  f i ne  sha l l  be 
not  l ess t han t h r e e  t imes the g r o s s  v a l ue  to the
f i s h e rm an  o f  t he  f i sh  f o un d  on the v es s e l  o r  at the
f i s h i n g  s i t e ,  o r ,  i f  no f i sh a r e  f ound  on the ves se l  o r  
at t h e  f i s h i ng  s i t e ,  a f i ne  o f  not  more than S10 , 0C0 .

Whi l e  t he se  s t a t u t e s  p u r p o r t  to p r o v i d e  pena l t i es  f o r  any
vio l a t i on o f  an a dm i n i s t r a t i v e  r egu l a t i o n  t he y  do no t  e x p r e s s l y  a d d r e s s  the  
ques t i on o f  mens  rea o r  i nd i ca t e  whe t h e r  d i f f e r i n g  pena l t i es  r e q u i r e  a
d i f f e r i n g  l eve l  o f  mens r e a . In o r d e r  to dec ide  that  que s t i on  we must
c o n s i d e r  t he  i n t e r p l a y  o f  t he s e  s t a t u t e s  with o t h e r  s t a t u t e s  d i s c u s s ed  in
the t e x t  o f  t h i s  dec i s i on .  We t h e r e f o r e  do no t  c o n s i d e r  the gene r a l
r e f e r e nc e  to a n y o n e  v i o l a t i ng  a r egu l a t i on  as be ing gu i l t y  o f  a m i sdemeano r  
to p r e c l u d e  us f r om ho l d i ng  t ha t  someone who n eg l i g e n t l y ,  r e c k l e s s l y  o r  
i n t en t i ona l l y  v i o l a t e s  a r egu l a t i o n  is g u i l t y  o f  a mi sdemeano r  b u t  one  who 
v io l a tes  the r e gu l a t i o n  w i t hou t  f a u l t  is at most  g u i l t y  o f  a v i o l a t i on .
Read ing al l s t a t u t e s  m p a r i  m a t e r i a , we c o n c l u d e  t ha t  t he  l e g i s l a t u r e
in tended to p e rm i t  th B o a r d  o f  F i she r i e s  to adopt  r egu l a t i o n s  the b r ea ch  of  
which would be s ub j e c t  to civ i l  o r  c r imina l  pena l t i e s  d e p end i n g  on the 
p r e s en ce  o r  abs enc e  o f  mens r e a . In a dd i t i o n ,  the l e g i s l a t u r e  has
es t ab l i shed  a p p r o p r i a t e  pena l t i e s  f o r  the c onduc t  p r o s c r i b e d .



( 4 )  e s t a b l i s h i ng  the means and me t hods  employed 
in t he  p u r s u i t ,  c a p t u r e  and t r a n s p o r t  o f  f i s h ;

A l a ska  S t a t u t e  4 4 . 6 2 . 0 2 0  p r o v i d e s :

A u t h o r i t y  t o  ado p t ,  admini s t  e r_, o r  e n f o r ce
r e c u l a t i o n s . E xc ep t  f o r  the a u t h o r i t y  c o n f e r r e d  upon 
the l i eu t enan t  g o v e r n o r  . . . , AS 4 4 . 6 2 . 0 1 0 - 4 4 . 6 2 . 2 2 0  
do not  c o n f e r  a u t h o r i t y  upon o r  a ugmen t  the  a u t h o r i t y  
o f  a s t a t e  a genc y  to a dop t ,  a dm i n i s t e r ,  o r  e n f o r c e  a 
r egu l a t i o n .  To  be e f f e c t i v e ,  each r e gu l a t i o n  adopted 
mus t  be wi th in the scope o f  a u t h o r i t y  t r a n s f e r e d  and 
in a cc o r danc e  wi th s t a n d a r d s  p r e s c r i b e d  by  o t h e r  
p r o v i s i o n s  o f  l aw.

A l a ska  S t a tu t e  4 4 . 6 2 . 0 3 0  p r o v i d e s :

C on s i s t e n c y  between r egu l a t i on  and  s t a t u t e . I f ,  
b y  e x p r e s s  o r  impl ied t e rms  o f  a s t a t u t e ,  a s tate 
a g en c y  has a u t h o r i t y  to adop t  r egu l a t i o n s  to 
impl ement ,  i n t e r p r e t ,  make spec i f i c  o r  o t h e rw i s e  c a r r y  
ou t  t he  p r o v i s i o n s  o f  t he  s t a t u t e ,  no r egu l a t i on  
a dop t ed  is va l i d  o r  e f f e c t i v e  un l es s  c o n s i s t e n t  wi th ;he 
s t a t u t e  and r e a s o n ab l y  n e c e s s a r y  to c a r r y  ou t  the 
p u r p o s e s  o f  t he  s t a t u t e . 3

In s umma r y ,  in de t e rm i n i ng  wh e t h e r  a r egu l a t i on  is a u t ho r i z ed  

b y  s t a t u t e  we l ook to f o u r  t h i n g s .  F i r s t ,  t he  s cope  o f  a u t h o r i t y  c o n f e r r e d  

b y  the  a u t h o r i z i n g  s t a t u t e .  Sec ond ,  the e x t e n t  to  which the r egu l a t i on  is 

in a cc o rdanc e  wi th " s t a n d a r d s  p r e s c r i b e d  by  o t h e r  p r o v i s i on s  o f  l aw . "  AS 

4 4 . 6 2 . 0 2 0 .  T h i r d ,  t he  e x t e n t  to which : he r e gu l a t i o n  is c on s i s t en t  with 

the  a u t h o r i z i n g  s t a t u t e ,  and f o u r t h ,  the e x t e n t  to which the  r egu l a t i on  is 

r e a s o n a b l y  n e c e s s a r y  to c a r r y  o u t  t he  p u r p o s e  o f  t he  a u t ho r i z i n g  s t a t u t e .  

App l y i n g  t he s e  s t a n d a r d s ,  we con c l ude  t ha t  in t he  absence  o f  e x p r e s s

1 . AS 4 4 . 6 2 . 0 2 0 - 3 0  a r e  p a r t  o f  t h e  A l a ska  Admi n i s t r a t i v e  
P r o c e d u r e  Act .  Th i s  act  was d e r i v e d  f r om f o r m e r  C a l i f o r n i a  l aw.  Pan 
Amer i can Pe t r o l eum Co .  v .  She l l  Oil  C o . ,  455 P . 2d 12,  21 n . 3 6  (A l a s ka  
1 9 6 9 ) .  We ha ve  not  been c i ted to a ny  cases  o r  c ommen ta r y  f r om Ca l i f o r n i a  
he l p f u l  to an i n t e r p r e t a t i o n  o f  t hese  s t a t u t e s .



s t a t u t o r y  a u t h o r i z a t i o n ,  an a dm i n i s t r a t i v e  r egu l a t i on is no t  a s t r i c t  l i ab i l i t y  

o f f e n s e  if t he  v i o l a t i on is p un i s hab l e  by  impr i s onmen t  because  in the  

absence  o f  e x p r e s s  l eg i s l a t i v e  a u t ho r i z a t i on  s t r i c t  l i ab i l i t y  o f f e n s e s  a re  not  

in a cco rdance  wi th s t a n d a r d s  p r e s c r i b e d  by  o t h e r  p r o v i s i o n s  o f  l aw . "  We 

f u r t h e r  c onc l ude  tha t  to the e x t e n t  a r egu l a t i on  cal l s f o r  a pos s i b l e  p e n a l t y  

o f  cr iminal  imp r i s onmen t ,  s t r i c t  l i ab i l i t y  is not r e a s o n a b l y  n e c e s s a r y  to 

c a r r y  ou t  the p u r p o s e  o f  the s t a tu t e s  a u t h o r i z i n g  the B o a r d  o f  F i she r i e s  to 

a dop t  it .  T h u s  impos ing a p r i s o n  s en t ence  on someone  conv i c t ed  o f  

v i o l a t i ng  an a dm i n i s t r a t i v e  r egu l a t i on  on the basis o f  s t r i c t  l i ab i l i t y  f a i l s  

two o f  the f o u r  t es t s  f o r  e v a l u a t i n g  the va l i d i t y  o f  an adm i n i s t r a t i v e  
r egu l a t i o n .  We wil l  deal  wi th t he se  i s sues  in t u r n .

AB SE NT  EXPRE SS  S T A T U T O R Y  A U T H O R I Z A T I O N ,  IS AN 
A D M IN I S T R A T I V E  RE GULAT ION  BASED  ON S T R I C T  L I A B I L I T Y  
AND PU N I S H A B LE  BY  IMPR I SONMENT " IN A C C O R D A N C E  WITH 
OTHER  P R O V I S I O N S  OF LAW"?

AS 0 1 . 1 0 . 0 1 0  p r o v i d e s  in r e l e v a n t  p a r t :

App l i c a b i l i t y  o f  common l aw . So much o f  the 
common law not  i nco ns i s t en t  wi th the C ons t i t u t i o n  o f  
the S t a t e  o f  A l a ska  o r  t he  Cons t i t u t i on  o f  t h e  Un i t ed  
St a tes  o r  wi th a ny  law pa s s ed  b y  the l e g i s l a t u r e  o f  the 
S t a te  o f  A l a ska  is t he  r u l e  o f  dec i s i on in thi s  s t a t e .

T h e  common law cons i s t s  o f  j ud i c i a l  p r o n oun c emen t s  in s i t ua t i ons

not  dea l i ng with a cons t i t u t i ona l  que s t i on  o r  s t a t u t o r y  i n t e r p r e t a t i o n  u n l e s s  

and unt i l  modi f i ed b y  the A l a sk a  l e g i s l a t u r e .  S e e , e . g . ,  S u r i n a  v . 

B u c k a l ew , 629 P . 2d 969 ,  973 (A l a s k a  1 9 8 1 ) .  C o n s e q u e n t l y ,  in d e t e rm i n i n g  

what  s t a n d a r d s  a r e  p r e s c r i b e d  " b y  o t h e r  p r o v i s i o n s  o f  l aw"  (AS  4 4 . 6 2 . 0 2 0 )

to which a dm in i s t r a t i v e  r egu l a t i on s  mus t  c o n f o rm  we mus t  l ook ( 1 )  to t he

s ta te  and f e de r a l  c o n s t i t u t i o ns ,  ( 2 )  to s t a tu t e s  enac ted b y  the  l e g i s l a t u r e
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and ( 3 )  to appe l l a te  c o u r t  dec i s i ons  d e c l a r i ng  the common l aw  to the e x t en t  

tha t  t hey  are not  i n c o n s i s t e n t  wi th the const i tut ion o r  a l eg i s l a t i ve  

enac tment .  Examina t :o n  o f  these  s ou r ce s  l eads us to c o n c l u d e  t h a t ,  in the 

absence  o f  e xp r e s s  s t a t u t o r y  a u t h o r i z a t i o n ,  admini s t r a t i ve  a genc i e s  do not  

have  the power  to e s t a b l i s h  s t r i c t  l i ab i l i t y  cr imes but  do h a v e  the  powe r  to 

e s t ab l i sh  s t r i c t  l i a b i l i t y  v i o l a t i o n s .  Look i ng  f i r s t  to the c o n s t i t u t i o n ,  the 

c o u r t s  o f  this s t a t e  ha v e  c o n s i s t e n t l y  r ecogni zed t ha t  s t r i c t  l i ab i l i t y 

o f f e n s e s  pun i shab l e  b y  p o s s i b l e  impr i sonment  a re  o f  que s t i on ab l e  

c ons t i tu t i ona l i t y .  S e e , e . g . ,  S t a t e  v .  R i c e , 626 P . 2d 104 (A l a s k a  1 931 ) ;  
H en t z n e r  v .  S t a t e , 6 1 3  P . 2d 821 (A l a s k a  1 980 ) ;  K imoktoak  v .  S t a t e , 584 

P . 2d 25 (A l aska  1 9 7 8 ) ;  Spe ide l  v .  S t a t e , 460  P . 2d 77 ( A l a s k a  1 96 9 ) ,  See
a l so  Re yno l d s  v.  S t a t e , 655  P . 2d  1313 (A l a s k a  App .  1 9 82 ) .  9 In K imok t oak

9 . We r e c o g n i z e  t ha t  t he  A l a ska  Supreme C o u r t  has  been more  
c r i t i ca l  c f  s t r i c t  l i a b i l i t y  t h a n  t he  c o u r t s  o f  o t h e r  j u r i s d i c t i o n s ,  s_ee, e . g . ,  
S t a t e  v .  B u t t r e y ,  651 P . 2d 1075 ( O r .  1982)  ( upho l d i ng c o n s t i t u t i o n a l i t y  of  
s t a t u t e  which made d r i v i n g  w i t ho u t  a l i cense unde r  some c i r c ums t a n c e s  a 
c l ass  C f e l on y  a b s e n t  a n y  s howing  o f  mens r e a . B u t t r e y  r ece i v ed  a 
f i v e - y e a r  s uspended  impos i t i on  o f  s en t ence  on condi t i on,  i n t e r  a l i a , t ha t  
she  s e r v e  one yea r ' s  i m p r i s o n m e n t . )

We would p o i n t  o u t  in th i s  r e g a r d  tha t  the l ine be tween  s t r i c t  
l i ab i l i t y  and neg l i g ence  is a n a r r o w  one .  We app l y  an o b j e c t i v e  s t a n d a r d  
in de t e rmin i ng  n e g l i g e n c e .  Many  o f  t he  Un i t ed  States S u p r e m e  C o u r t  cases 
which a pp e a r  to a u t h o r i z e  s t r i c t - 1 i ab i I i t y  o f f e n s e s  may be e s t a b l i s h i n g  a 
neg l i gence  s t anda rd  w i t h  t h e  d u t y  d e f i n ed  to r equ i r e  a v e r y  high d eg r e e  
o f  c a r e .  S e e , e . g . , U n i t e d  S t a t e s  v .  I n t e rna t i ona l  M i n e r a l s  & Chemical  
C o r p . ,  402 U . S .  5 5 8 ,  91 S . C t .  1 697 ,  29 L . E d . 2 d  178 ( 1 9 71  ) (wh e r e
d e f e n d a n t  engages in a h e a v i l y  r e gu l a t e d  i n d u s t r y  he must  b e  p r e s umed  to 
be aware  o f  the t e rms  a n d  r e g u l a t i o n s ) ;  Un i t ed  States v .  F r e e d ,  401 U . S .  
6 01 ,  91 S . C t .  1112,  2 8  L . E d . 2 d  3 56  ( 1 9 7 1 )  ( n o  speci f ic i n t e n t  r e qu i r e d  f o r  
r ec e i v i ng  and p o s s e s s i n g  a f i r e a rm  not  r e g i s t e r e d  to h im) .  T h e  scope o f  
t he  d u t y  which the l aw imposes  on t ho s e  e ngaged  in commerc i a l  f i s h i ng  is 
not  an i ssue p r e s e n t ed  in t h i s  a pp ea l .  We assume t h a t . u p on  t ime l y  r e qu e s t  
t he  t r i a l  c ou r t  wil l  i n s t r u c t  t he  j u r y  r e g a r d i n g  the spec i f i c  du t i e s  which 
t he  law imposes upon t h e  d e f e n d a n t  in a g i ven case .



the  c o u r t  recogni zed t h e  impo r t ance  o f  the cons t i tu t i on in s t a t u t o r y  
i n t e r p r e t a t i o n  when it s a i d ,

F i na l l y ,  we note t ha t  in Campbe l l , [ S t a t e  v .
Campbel l ,  5 3 6  P . 2d 105 (A l a s k a  1 9 7 5 ) ]  we r e c o gn i z e d  
the we l l - e s t a b l i s h e d  r u l e  o f  s t a t u t o r y  cons t ruc t i on t h a t  
a cour t  s h o u l d  if po s s i b l e  c o n s t r u e  s ta tutes so as to 
avo id the d a n g e r  o f  un c on s t i t u t i o na l i t y .  We h a v e  
a l l uded to t h i s  r u l e  on many  o t h e r  occas ions .  It
r ecognizes t h a t  the l e g i s l a t u r e ,  l i ke  the c o u r t s ,  is 
p l edged to suppor. t he s ta te and f ede r a l  c on s t i t u t i on s  
and that t he  c o u r t s ,  t h e r e f o r e ,  s ho u l d  presume t h a t
the l e g i s l a t u r e  s o ugh t  to act  wi th in cons t i tu t i ona l
l imits.  [ C i t a t i o n  om i t t e d . ]

584 P . 2d at 31 .

Recogni z i ng t h a t  s t r i c t  l i ab i l i t y  cr imes were c o n s t i t u t i o n a l l y  
s u s p e c t ,  the Kimoktoak c o u r t  c o n s t r u e d  an ambiguous  s t a t u t e  to r e o u i r e  

mens r e a . Cl ose l y r e l a t e d  to the c ons t i t u t i ona l  concerns e x p r e s s e d  abo ve  

is t he  pos i t i on of the common law exp l i ca t ed  in case law.  T o  a l imited 

e x t e n t  t h e  common l aw ob j ec t i ons  and cons t i t u t i ona l  o b j e c t i o n s  to s t r i c t  

l i ab i l i t y  c r imes o v e r l a p .  A numbe r  o f  common law a u t h o r i t i e s  which

r e c ogn i z e  the  c o n s t i t u t i o n a l i t y  o f  s t r i c t  l i ab i l i t y  cr imes ,  n e v e r t h e l e s s

c r i t i c i z e  adopt i on of  s t r i c t  l i ab i l i t y  c r imes on common law g r o u n d s .  S e e , 

e . g . ,  W. LaFave & A.  S c o t t ,  Cr imina l  Law § 31 at 218 - 223 ( 1 9 7 2 ) ;  Hal l ,  

G ene r a l  P r i nc ip l es  o f  C r im i n a l  Law , 3 2 5 - 3 5 9  ( 2 d  ed.  1960 ) ;  M u e l l e r ,  Mens

Rea and  t he  Law W i t h o u t  I t , 58 W. V a .  L.  Rev .  34 ( 1 9 5 5 ) .  Bu t  see

W a s s e r s t r o m ,  St r i ct  L i a b i l i t y  in the  Cr imina l  L aw , 12 S t an .  L .  R e v .  731 

( 1 9 6 0 ) .  LaFave  & Sco t t  s umma r i z e  the  a r g umen t s  against  s t r i c t  l i ab i l i t y  as 
fo l  l ow s :

Aside f r o m  the  ques t i on  o f  c ons t i t u t i ona l i t y ,  t h e r e  
is the q u e s t i o n  o f  wisdom in p r o v i d i n g  f o r  s t r i c t -  
l i ab i l i t y c r im e s .  T h e  r e a s o ns  f o r  hav ing s t a t u t e s  
imposing c r im i n a l  l i ab i l i t y  w i t hou t  f a u l t  are t hose  o f  
exped i ency :  in some a r eas  o f  c ondu c t  it is d i f f i c u l t  t o
obta in c o n v i c t i o n s  if the p r o s ec u t i o n  must  p r ove  f a u l t ;
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so en f o r cement  r e q u i r e s  s t r i c t  l i ab i l i t y .  I f  the c o n du c t
to be stamped o u t  is ha rmfu l  e n ou gh ,  o r  if the n um be r  
o f  p r osecu t i ons  to be e xp ec t e d  is g r e a t  enough ,  t he  
l eg i s l a t u r e  may t h u s  wish to make the  absence of  f a u l t  
no de f ense ,  in o r d e r  to r e l i e ve  the p r o secu t i on  o f  t he  
t a s k  o f  going i n t o  the m^Uwf ,

For  the mos t  p a r t ,  the commenta t o r s  have been  
cr i t i ca l  o f  s t r i c t - l i a b i l i t y  c r imes .  " T h e  consensus  can 
be summar i l y s t a t e d :  to pun i sh  conduc t  w i t hou t
r e f e r e n c e  to t h e  ac t o r ' s  s t a t e  o f  mind is bo t h  
ine f f i cac ious  a nd  un j u s t .  It is i ne f f i cac i ous  because  
c onduc t  unaccompan i ed  by  an awa r enes s  o f  the f a c t o r s
mak i ng  it c r imina l  does not  ma r k  t he  a c t o r  as cne who
needs  to be s ub j e c t e d  to pun i shmen t  in o r d e r  to d e t e r  
him o r  o the r s  f r om  behav i n g  s imi l a r l y  in the f u t u r e ,
n o r  does it s i n g l e  him o u t  as a soc i a l l y  d a ng e r o u s  
ind i v i dua l  »vho ne eds  to be i ncapac i t a t ed  o r  r e f o rmed .  
It is un jus t  b e c a u s e  t he  a c t o r  is sub j ec t ed  to t h e  
s t i gma o f  a c r im i na l  conv i c t i on  w i t hou t  being mo r a l l y  
b l amewo r thy .  C o n s e q u e n t l y ,  on e i t h e r  a p r e v en t i v e  o r  
r e t r i b u t i v e  t h e o r y  o f  cr imina l  p un i s hmen t ,  the cr imina l  
sanc t i on  is i n a p p r o p r i a t e  in t he  absence  o f  mens r e a . "  
[ F oo tno t e  om i t t e d . ]

W. La Fav e  & A.  Scot t ,  C r im i na l  Law § 31 at  222 .

F i na l l y ,  and mo s t  impo r t a n t l y ,  t he  l eg i s l a tu r e ' s  t r e a tmen t  o f  

s t r i c t  l i ab i l i t y  in the r e v i s e d  cr imina l  code s t r o n g l y  mi l i tates in f a v o r  o f  

c o n s t r u i n g  s t a t u t e s  a u t h o r i z i n g  agenc i es  to enac t  r egu l a t i ons  de f i n i ng  

c r imes to r e q u i r e  e x p r e s s  s t a t u t o r y  a u t h o r i z a t i on  be f o r e  p e rm i t t i n g  an 

a dm i n i s t r a t i v e  a g e n c /  to a t t a c h  the po t ent i a l  pun i shmen t  o f  imp r i s onmen t  to 

c onv i c t i on  o f  a s t r i c t  l i ab i l i t y  o f f e n s e .  AS 1 1 . 8 1 . 6 0 0 ( b )  p r ov i de s :

A person is no t  g u i l t y  o f  an o f f e n s e  unless he 
ac t s  with a c u l p a b l e  menta l  s t a t e ,  e xc ep t  that  no 
c u l p a b l e  mental  s t a t e  mus t  be p r o v ed

( 1 )  if t he  d e s c r i p t i o n  o f  t he  o f f e n s e  does no t  
s p e c i f y  a cu l pab l e  menta l  s t a t e  and t he  o f f e n s e  is

(A )  a v i o l a t i o n ;  o r
( B )  d e s i g n a t e d  as one  o f  " s t r i c t  l i ab i l i t y " ;

o r
( 2 )  if a l e g i s l a t i v e  i n t en t  to d i s p en s e  with t he  

c u l p a b l e  mental  s t a t e  r equ i r emen t  is p r e s e n t .
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The  l eg i s l a t u r e  has e x e r c i s e d  g r e a t  c a r e  to  i n s u r e  t ha t  s t r i c t
l i ab i l i t y  wi l l  not  be i n f e r r e d  in i n t e r p r e t i n g  s t a t u t e s .  I t seems r e a so nab l e  

to r e l y  upon t h a t  dec i s i on to p r e c l u d e  an i n f e r e n c e  o f  l eg i s l a t i ve

a u t ho r i z a t i on  f o r  a dm i n i s t r a t i v e  agenc ies  to e s t a b l i s h  a s t r i c t  l i ab i l i t y  

o f f e n s e  e x c ep t  to the e x t e n t  t ha t  t ha t  o f f e n s e  wcu l d  be a " v i o l a t i o n"  and 

impr i s onmen t  unava i l ab l e  as a s a n c t i o n . 10

In summar y ,  w h e t h e r  we l ook to the c on s t i t u t i o n ,  tne common aw

o r  s ta te s ta t u t e s  d i s c u s s i ng  the c i r cums t ances  u n d e r  which s t r i c t  l i ab i l i t y  

may be i n f e r r e d ,  we a r e  l e f t  wi th the conc l u s i on  tha t  in t he  absence  o f

e x p r e s s  s t a t u t o r y  a u t ho r i z a t i o n  a r egu l a t i on  impos ing s t r i c t  l i ab i l i t y  bu t  

p r o v i d i n g  f o r  pun i s hmen t  b y  p os s i b l e  impr i s onmen t  is not  " in a cc o rd anc e

with s t a n d a r d s  p r e s c r i b e d  b y  o t h e r  p r o v i s i o n s  o f  l a w . "  AS 4 4 . 6 2 . 0 2 0 .

10 . T h e  R e v i s e d  Cr imina l  Code  is ba sed  upon the Model  Pena l  
Code  ( A p p r o v e d  D r a f t  1 9 6 2 ) ,  Nei t ze l  v .  S t a t e ,  655 P . 2d 325 ,  327 (A l a s k a  
App .  1 9 8 2 ) .  C o n s e q u e n t l y ,  r ecogn i t i on  o f  what  the l e g i s l a t u r e  a l t e r e d ,  
modi f i ed o r  e l iminated f r om the  Model  Penal  Code  is use f u l  in de t e rm i n i ng  
l eg i s l a t i ve  i n t e n t .  JlcJ. T h e  Model  Penal  Code  makes  its c u l p a b i l i t y  
r e qu i r emen t s  app l i cab l e  to o f f e n s e s  de f i n e d  by  s t a t u t e s  o u t s i de  the  Code .  
MPC § 2 . 0 5 .  T h e  r e v i s e d  code  does  not .  AS 1 1 . 8 1 . 6 4 0 .  T h e  r ea sons  f o r  
thi s  change  do not  a pp e a r  in t he  Comment a r y  to t h e  Re v i s e d  Cr imina l  Code  
set  out  in t he  Sena t e  J o u r n a l .  S e e , S upp .  No.  47 in 2 Sena t e  J o u r n a l  
( 1 9 7 8 )  ( r e g a r d i n g  "C on s t r u c t i o n  o f  S t a t u t e s  wi th r e s pe c t  to Cu l p a b i l i t y "  
and " E f f e c t  o f  I g n o r a n c e  o r  Mi s t axe  on L i a b i l i t y " ) ,  f o l l ow ing  p .  1413 .  T h e  
i ssue  is no t  d i s c u s s ed  in t h e  t en t a t i v e  d r a f t  o f  t he  r ev i s e d  code . '  See 
A l a ska  Cr imina l  Code  Re v i s i on  P a r t  2 ,  at 7 - 2 4  ( T e n t .  D r a f t  1 9 7 7 ) ;  P a r t  5 
at 6 - 1 0  ( T e n t .  D r a f t  1 9 7 8 ) .  A numbe r  o f  r e a so n s  might  e xp l a i n  the  
l eg i s l a t u r e ' s  act ion w i t ho u t  e s t ab l i sh i ng  l eg i s l a t i v e  i n t en t  to  impl i c i t l y  
a u t h o r i z e  agenc i es  to e s t a b l i s h  s t r i c t  l i ab i l i t y  o f f e n s e s  p un i s h a b l e  b y  
imp r i s onmen t .  We t h e r e f o r e  r ec o gn i z e  the p r o b l em posed by  AS 1 1 . 8 1 . 6 4 0  
b u t  a dh e r e  to the v i ews e x p r e s s e d  in the t ex t  o f  th i s  op i n i on .  C f .  Adams 
v .  Wadde l l ,  543 P . 2d 215 ,  2 1 7 - 1 8  (A l a s k a  1975 )  (wh i l e  e xe r c i s e  o f  op t i on  to 
p u r c h a s e  rea l  e s t a t e  is e x p r e s s l y  e x c l u d ed  f r om c o v e r a g e  un d e r  A r t i c l e  II 
o f  the U C C ,  c o u r t  c o n s t r u i n g  f o rm e r  may c o n s i d e r  p r i n c i p l e s  f o u nd  in 
l a t t e r  as r e l e v a n t  r e c en t  l eg i s l a t i v e  j u d gmen t )  Rego  v ,  D e c k e r ,  482  P . 2d 
834 ,  838 (A l a s k a  1971 )  ( a c c o r d ) .



IS S T R I C T  L I A B I L I T Y  NECE SSA RY  TO  C A R R Y  O UT  THE PURPOSE  
OF THE  S T A T U T E S  AUT HO R IZ ING  THE F I SHER I E S  BO ARD  TO 
ADOPT  R E GU L AT IO N S  AND MAKE T H E IR  V IO L A T IO N S  CR IMINAL?

In K e l l y  v .  Zama r e l l o , 4 36  P . 2d 9 06 ,  911 (A l a s k a  1971)  the
A l a ska  S up r eme  Co u r t  c on c l u ded :

T h u s ,  wh e r e  an adm i n i s t r a t i v e  r egu l a t i on  has 
been adop t ed  in a cco rdance  wi th the p r o c e d u r e s  set 
f o r t h  in the  Admi n i s t r a t i v e  P r o c e d u r e  Act ,  and it 
a pp e a r s  t ha t  t he  l eg i s l a t u r e  has i n t ended  to commit to 
t he  a genc y  d i s c r e t i on  as to ‘■'e p a r t i c u l a r  ma t t e r  that  
f o rms  the sub j e c t  o f  the r egu l a t i o n ,  we wi l l  r ev i ew the 
r egu l a t i on  in t he  f o l l owing manne r :  F i r s t ,  we wil l
a s ce r t a i n  wh e t h e r  the r egu l a t i on  is c o n s i s t en t  with and 
r e a s o n ab l y  n e c e s s a r y  to c a r r y  o u t  the p u r p o s e s  o f  the 
s t a t u t o r y  p r o v i s i o n s  c o n f e r r i n g  r u l e -m ak i n g  a u t h o r i t y  
on t he  a g enc y .  Th i s  a spec t  o f  r ev i ew i n s u r e s  t ha t  the 
a g en c y  has not  e xceeded  the p owe r  de l ega t e d  b y  the 
l e g i s l a t u r e .  Se c ond ,  we wil l  d e t e rm in e  whe t h e r  the
r egu l a t i on  is r e a so nab l e  and not  a r b i t r a r y .  Th i s  l a t t e r  
i n q u i r y  is p r o p e r  in the r ev i ew o f  a ny  l eg i s l a t i v e
e n a c tm en t .

1 n S t a - e  v .  R i c e , 626 P . 2d 104 ,  110 (A l a s k a  1931 )  the c o u r t

ind i ca ted t ha t  a hun t i ng  r egu l a t i on  e s t a b l i s h i ng  s t r i c t  l i ab i l i t y  wi thou t  

r e g a r d  to k now l edge  o f  l ega l i t y  wou l d  b e a r  no r ea s on ab l e  re l a t i on to a

l egi t imate r e g u l a t o r y  p u r p o s e .  I f  th i s  is so ,  t hen  s t r i c t  l i ab i l i t y  would not  

be n e c e s s a r y  to c a r r y  o u t  t h e  s t a t u t o r y  a u t ho r i z a t i on  f ound  in

AS 1 6 . 0 5 . 2 5 1  ( a ) ( 4 ) .  Th e  s t a t e  a r g u e s  v i g o r o u s l y  t ha t  th i s  c o u r t  s hou l d

not que s t i on  the wisdom o f  t he  po l i c y  de t e rm ina t i on  o f  t he  J o i n t  B o a rd s  o f  

F i she r i e s  and  Game,  t ha t  the s t r i c t  l i ab i l i t y  s t a n d a r d  is n e c e s s a r y  f o r  

e f f e c t i v e  e n f o r cemen t  o f  f i sh  £■ game r e gu l a t i o n s ;  c i t i ng K e l l y  v .  Z ama r e l l o , 

and Ea r t h  R e s o u r ce s  Co .  v .  S t a te  D iv i s i on o f  R e v e n u e , 665 P.  2d 960

(A l a s ka  1 9 8 3 ) .  E s s en t i a l l y  t he  s ta t e  a r g u e s  t h a t  t he  J o i n t  B o a r d  was

c on c e r n ed  t ha t  a due  c a r e  d e f e n s e ,  i . e . , a r e q u i r emen t  o f  a neg l i g ence

mens rea o r  a r e a s onab l e  mi s take  o f  f ac t  d e f e n s e  ( t h e  two a r e  v i r t u a l l y
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i n t e r c h ang e ab l e )  cou l d  so eas i l y  be f e i gned tha t  f i s he rmen wou l d  v i o l a te  

t he  r egu l a t i on s  wi th impun i t y  if t he  s ta t e  we re  r e q u i r e d  to p r o v e  

neg l i gence .  We a r e  sa t i s f i ed  t ha t  t he  s ta te  has m i sund e r s t o o d  the i s sue .  

U n d e r  o u r  i n t e r p r e t a t i o n  o f  the s t a U J t e ^ n d ^  impl ement ing r e g u l a t i o n s ,  a

f i s he rman who v i o l a t e s  a regul at io 'h ’^ i t h ' b u t . .  f a u l t  is not  f r e e  f r om  any-  -  . ... - • - - /
sanction.^ He is s ub j ec t  to a r ea sonab l e  f i ne  and at t he  v e r y  l east  the

f  v_ f o r f e i t u r e  _of  a ny  f i sh i l l ega l l y  t a k en .  Commerc ia l  f i s h i n g  is a b u s i n e s s^

’f o r f e i t u r e  . of  t he  f i sh  i l l ega l l y  t aken and in add i t i on  a f i ne  shou l d  t ake  the
   .. . . . . .  _

-pro f i t  ou t  ’ o f  v i o l a t i on s  and de t e r ,  most  v i o l a to r s ; * "  I t is o n l y  whe r e  the

s ta t e  seeks  p o s s i b l e  impr i s onment  as a p en a l t y  t ha t  a ne g l i g ence  mens rea
must  be p r o v e d .  T h e r e  is no th i ng in the  r e c o r d  p r e s e n t e d  to  the  B o a r d

J  F i she r i e s  o r  t he  t r i a l  c o u r t s  in these  cases to s u p p o r t  a f i n d i n g  t h a t  a
p en a l t y  o f  impr i s onmen t  is n ec e s s a r y  in the  g r e a t  ma j o r i t y  o f  cases to

e f f e c t i v e l y  e n f o r c e  the r e gu l a t i o n s .  In f a c t ,  the e v i de nc e  is to the

c o n t r a r y .  See Sta t i s t i ca l  Ana l y s i s  o f  Ma jo r  Fi sh &■ Game Sen t e nc i ng

Outcomes in A l a s k a , Nicho l as  Marou l es  and F r anc i s  N.  T r o x e l l ,  A l a ska

Jud ic i a l  Counc i l  ( A p r i l  1 9 8 3 ) .  V e r y  few commercia l  f i sh  o f f e n d e r s  a r e

ac tua l l y  o r d e r e d  to s e r v e  t ime in j a i l .  Acc o rd i ng  to t he  s ta te ' s  b r i e f  on

appea l

Fi sh & Wi l d l i f e  P r o tec t i on  r e c o rd s  ind i ca te  t ha t  1 6 , 1 8 2  
p e r s o n s  we r e  c h a r g ed  with f i sh  and game o f f e n s e s  
be tween J a n u a r y  1, 1983 ,  and O c t o b e r  12,  1984 .
The se  r e c o r d s  t o g e t h e r  wi th the  Jud i c i a l  Counc i l  s t u d y  
f u r t h e r  show t ha t  o n l y  95 commercia l  f i sh  o f f e n d e r s
we r e  o r d e r e d  to s e r v e  time ir jai l  be tween 1973 and 
O c t o b e r  12,  1984 - -  . 06  o f  1o o f  al l  Fi sh & Game 
o f f e n d e r s .

Th e  s tate e l a bo r a t e s  on this a rg umen t :

Fi sh & Wi ld l i f e  r e c o rd s  do not  show any  p e r s o n  
s e r v e d  t ime in jai l  in 1980 and t ha t  e l even p e r s o n s  
s e r v e d  t ime in jai l  in 1981.  Counc i l  r e c o r d s  show t ha t



tw en t y - tw o  p e r s on s  s e r v e d  time in j ai l  in 1930 and 
1981 .  In o r d e r  to a r r i v e  at t he  tota l  o f  9 5 ,  it was 
as sumed t ha t  e l even p e r s o n s  we re  o r d e r e d  to s e r v e  jai l  
sentence*;  in 1980.

Whi l e jai l  sen t ences  a r e  r a r e ,  t h e r e  is at l eas t  the potent i a l  tha t  

a p e r s o n  con v i c t ed  o f  mul t ip l e  f i s h i n g  v i o l a t i ons  cou l d  be sen tenced to a 

s ub s t an t i a l  p e r i o d  o f  impr i s onment .  S e e , e . g . ,  S t a te  v .  G r avb i l l ,  695 P . 2d 

725  (A l a s k a  1935 )  ( a f f i rm i ng  c o n s e cu t i v e  s en t ences  t o t a l i ng seven y ea r s  

wi th f i v e  and o n e - h a l f  y e a r s  s u s p en d e d  imposed on r ec i d i v i s t  v i o l a t o r  of  
h un t i n g  r e g u l a t i o n s ) .

U n d e r  j u r  i n t e rp r e t a t i o n  o f  t he  B o a r d ' s  a u t h o r i t y ,  the s ta te is 

f r e e  to s eek  conv i c t i on  and a f i ne  u n d e r  a t h e o r y  o f  s t r i c t  l i abi l i t y f o r  

v i o l a t i on s  e x a c t l y  as t hey  have  in t he  p a s t .  I t is o n l y  in the r a r e r  case 

whe r e  t he  s t a t e  de s i r e s  imposi t i on o f  a c r imina l  p e n a l t y  t ha t  it mus t  show a 

neg l i g enc e  mens r e a . S ince it a pp e a r s  t h a t  the s t a t e  in f ac t  o n l y  asks  f o r  

a p e n a l t y  o f  impr i s onmen t  f o r  sub s t an t i a l  r e c i d i v i s t s  it is u n l i k e l y  t ha t  it 

wi l l  ha ve  d i f f i c u l t y  p r o v i n g  the  r e qu i s i t e  mens r e a . S e e , e . g . , A l a ska  
Ev i dence  Ru l e  4 0 4 ( b )  which p r o v i d e s ;

Ev i dence  o f  o t h e r  c r ime s ,  w r o n g s ,  o r  acts is not  
admi s s i b l e  to p r o v e  the  c h a r a c t e r  o f  a p e r s on  o r  to 
show t ha t  he ac ted in c o n f o rm i t y  t h e r ew i t h .  It may ,  
h ow e v e r ,  be admiss ib l e  f o r  o t h e r  p u r p o s e s ,  such ar  
p r o o f  o f  mot i ve ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  
p l a n ,  k now l edge ,  i d en t i t y ,  o r  a b s e n c e  o f  mi s t ake  o r  
a cc i d en t .  11

l l . We do not  s u gg e s t  t ha t  p r i o r  c onv i c t i on s  o f  s t r i c t  l i ab i l i t y  
f i s h i n g  o f f e n s e s  a r e  au t omat i ca l l y  admi s s i b l e  to d i s p r o v e  a r ea sonab l e  
mi s take  o f  f a c t  d e f en se .  Th e  p r o p e r  i n t e r p r e t a t i o n  and app l i ca t i on o f  
A . R . E .  4 0 4 ( b )  and 403 a r e  ma t t e r s  commi t ted to t he  s ound d i sc r e t i on  o f  
t he  t r i a l  c o u r t .



B e r a n ,  C a r lo s ,  Most ,  and P a rk  w e re  conv ic ted  of f ish ing in 

closed w a t e r s .  5 A A C  2 4 . 3 1 0 ( c ) ;  5 A A C  2 7 . 8 1 0 ( d ) .  T h e  state did not  

p r o v e  n e g l ig e n c e .  Beran  rece ive d  a sentence  of a $ 4 ,0 0 0  f ine with S i , 500 

s u sp en d ed  and 30 d a y s ’ impr isonmen t wi th  30 days  su s p en d e d .  Carlos  

rece ived  a sen ten ce  of S 3 ,000  with  S2 ,250  suspended and 15 days '

im pr isonm ent  w i th  15 days s u s p e n d e d .  Most  rece ived the  same sentence .  

P ark  rec e ive d  a sentence  of  a S i , 500 f ine  with  $1 ,00 0  susp en d ed ,  and 15 

d a y s ’ im pr is onm ent  w i th  15 d ays  s u s p e n d e d .

U n d e r  o u r  v iew  of t h e  appl icab le  s ta tu te  and reg u la t io n s ,  f ines  

in th ese  amounts may be a perm iss ib le  p e n a l t y  fo r  commercial  v io la t ions.  12

T h e  s us p en d ed  sente nce  is no t .  On rem and ,  the state should de te rm in e

w h e t h e r  it wishes to seek a cr im inal  p e n a l t y  from each of th e  ap p e l lan ts  in

which case re p ro s e c u t io n  w i th  a p p r o p r i a t e  j u r y  in s t r u c t io n s  would  be 

r e q u i r e d . 13 A l t e r n a t i v e l y ,  t h e  state may re q u es t  th a t  the  suspended  jail  

te rm  be s t r i c k e n  from t h e  j u d g m e n t  and the  convict ion be t r e a t e d  as one  

f o r  a v io la t io n .  See Nix  v .  S t a t e , 624 P . 2d 823 (A la s k a  A p p .  1981)  

( w h e r e  d e f e n d a n t  was n ec e s s a r i ly  f o u n d  g u l ' t y  of a l e s s e r - in c l u d e d  o f fense  

and the  on ly  e r r o r s  r e q u i r i n g  r eve rs a l  re la te  to g r e a t e r  o f fe n s e  t r i a l  c o u r t  

may on remand e n t e r  co n v ic t io n  on lesser offense  as an a l t e r n a t i v e  to 

hold ing new t r i a l ) .  Should  t h e  state re q u e s t  an amended ju d g m e n t  and th e

. See n .4 s u p ra  .

l 3 . We hold t h a t  e v e r y  f ish and game regu la t ion  comprises both
a cr ime r e q u i r i n g  mens rea and a violat ion which d i f f e r s  from the cr ime  
o n ly  in t h a t  a co nv ic t io n  does not  r e q u i r e  a f in d in g  of mens r e a . T h e  
p ar t ie s  hav e  not  b r i e f e d  and we do not dec ide  w h e t h e r  a violat ion is
t h e r e f o r e  a l e s s e r - in c l u d e d  o f fe n se  of e v e r y  f ish and game viola t ion
p r o s e c u te d  as a c r im e .

- 0 9 -



a p p e l la n t  ob je c ts ,  the  tr ia l  c o u r t  should h e ar  a r g u m e n t  from the par t ies on 

t h e  a p p r o p r ia t e n e s s  of th e  f in e  su sp en ded  as a civi l  p e n a l t y .  See 

Sta te  v .  O 'N e i l l  In v e s t i g a t i o n s ,  I n c . ,  609 P . 2d 520,  5 37 -38  ( A la s k a  1980)

( D i m o n d J . ,  c o n c u r r i n g ) .

T h e  p e t i t io n e r s  h ave  not  y e t  been t r i e d .  On remand the  state  

shall  e lect  in each case w h e t h e r  to seek a p e n a l t y  of im pr is onm ent ,  in 

wh ich  case a mens rea of neg l igence  must  be p r o v e d ,  o r  p roceed  on a 

t h e o r y  of  s t r i c t  l i a b i l i t y  in wh ich case t h e  pena l t ies  to be imposed on 

convic t io n  shall  not exceed an a p p r o p r ia t e  f i n e . 11*

T h e se  cases a re  R E M A N D E D  f o r  f u r t h e r  p r oc eed in g s  cons is tent  

with  this op in io n .

mpos 
argum en  
t h e  co nst i tu t ion , .



B R Y N E R ,  Chief Judge, concurring.

I c o n c u r .

Whi le  I do not  d is a g r e e  wi th  the m a j o r i t y ’s dec is ion ,  I would p r e ­

f e r  to ad d re s s  s q u a r e l y  the  const i tu t io na l  issue raised in these cases:  

w h e t h e r  t h e  A laska  C o n s t i tu t io n  permits cr im in a l  sanct ions to be imposed 

w ith o u t  p ro o f  of  an y  cu lp ab le  mental  s ta te .  I would  reso lve the issue by  

hold in g  t h a t  th e  due  process clause of th e  A laska  C o n s t i t u t io n ,  a r t .  I ,  § 

7, p rec lu d es  imposit ion of c r im inal  sanct ions f o r  an offense  in the absence  

of p ro o f  e s t a b l is h in g  a minimal ly  ad eq u ate  level of mens rea .  My posit ion,  

in e f f e c t ,  re f le c ts  t h e  views e x p re s s e d  in H e n t z n e r  v .  S t a t e , 613 P . 2d 821,  

82 4-29  (A la s k a  1 98 0 ) ,  and is f u l l y  in k ee p in g  w i th  o t h e r  decisions of  the  

Alaska  S u p rem e  C o j r t  and the  C o u r t  of A p p e a ls .  S e e , e . g . , Sta te  v . 

R ic e , 626 P . 2d 104, 107-09 (A la s k a  1981) K im oktoak  v .  S t a t e , 584 P . 2d 

25,  28-31 ( A la s k a  1978 ) ;  Speidel  v .  S t a t e , 460 P . 2d 77, 78 -82  (A la s k a

1969) ;  R eyno ld s  v .  S t a t e , 655 P . 2d 1313 (A la s k a  A p p .  1982) ;  Whee le r  v . 

S t a t e , 659 P . 2d 1244, 1249-1254 (A la s k a  A p p .  1983 ) .

T h e  level of  mens rea t h a t  sat is f ies due  process will  v a r y ,  

d e p e n d in g  on th e  n a t u r e  of th e  speci f ic  o f fe n s e  c h a r g e d .  In Reynolds

v .  S t a t e , 655 P . 2d at  1315,  a commercial  f i s h in g  case,  we adopted  a mens 

rea r e q u i r e m e n t  e q u i v a l e n t  to a civi l  n e g l ig e n ce  s t a n d a r d ,  in d ica t in g  t h a t  

th e  d e f e n d a n t  was e n t i t l e d  to rely on reaso n ab le  m is take  of  fac t  as a 

defen se  to the  p ro s e c u t io n .  In o t h e r  c o n t e x t s ,  i t  is manifes t  t h a t  a civi l

neg l igence  s t a n d a r d  would not  su f f ic e  to meet  the  re q u i re m e n ts  of due

process .  S e e , e . g . , Speidel  v .  S t a t e , 460 P . 2d at  80 ( r e v e r s i n g  fe lo ny  

convic t ion  f o r  t h e f t  w h e r e  a s ta tu te  would ha ve  p e r m i t t e d  cr iminal  l i ab i l i ty  

to be based on a f in d i n g  of  n e g l i g e n c e ) .  C f .  AS 1 1 . 8 1 . 6 1 0 ( b )  ( w h e r e  no



mental  state is e x p r e s s l y  p r o v id e d  for  u n d e r  th e  rev is ed  criminal  code, the  

ap p l icab le  mental  states are " k n o w in g ly "  w i th  res p ec t  to conduct  and  

r e c k le s s ly "  w ith  res p ec t  to a c i rcu m stan ce  o r  a r e s u l t ) .

Commercial  f i s h in g ,  h o w e v e r ,  is a h e a v i ' y  reg u la ted  in d u s t ry  

which invo lves  one of A la s k a ’s most vi ta l  n a tu ra l  resources ;  I bel ieve the  

sta te  has a leg i t im ate r i g h t  to hold p a r t i c i p a n t s  in the i n d u s t r y  to a h ig h er  

s t a n d a r d  of care  than  might  o th e rw ise  be a p p r o p r i a t e  as a p red ic a te  for  

crim inal  r e s p o n s i b i l i t y .  A c c o r d i n g l y ,  I would  follow o u r  decision in 

Reynold s  and hold t h a t  in commercial  f i s h in g  cases the state may meet its 

b u r d e n  of p r o v i n g  mens rea b y  e s ta b l is h in g  t h a t  the conduct  of the  

accused was n e g l i g e n t .

S in ce ,  in th e  p r e s e n t  cases,  th e  s u p e r i o r  c o u r t  uphe ld  the  c h a l ­

lenged r eg u la t io n s  as c o n s t i tu t io n a l ,  d e s p i te  t h e i r  e xp res s  prov is ion fo r  

s t r i c t  l i a b i l i t y ,  I c o n c u r  in the  m a j o r i t y ’s dec ision to re v e r s e  the s u p e r io r  

c o u r t 's  decisions.

-25-



C O A T S ,  Judge, concurring.

I here  is ser ious qu est ion  w h e t h e r  a d e f e n d a n t  who violates the  

law w i t h o u t  any  neg l igence  on his p a r t  can be p u n is h e d  b y  criminal  s a n c ­

tions u n d e r  a r t .  I ,  § 7 of the  Alaska  C o n s t i t u t i o n .  H o w e v e r ,  s ince the  

l e g is la tu re  has not  c le a r ly  a u t h o r i z e d  the  imposit ion of cr iminal  sanct ions  

w h ere  the  d e f e n d a n t  has v io la ted the  law w i t h o u t  a cu lp ab le  mental s ta te ,  I 

join J u d g e  S ingleton in ho ld ing t h a t  c r iminal  sanct ions have  not been a u t h ­

o r i z e d .  I t h e r e f o r e  f in d  it u n n e c e s s a r y  to reach th e  const i tu t io na l  issue  

reached  b y  C h ie f  J u d g e  B r y n e r .  H o w e v e r ,  I t h i n k  it is on ly  f a i r  to po in t  

out  t h a t  if  the  le g is la tu r e  c l e a r l y  au th o r i z e s  the  imposit ion of cr iminal  

sanct ions f o r  d e fe n d a n ts  who commit  v iolat ions w i t h o u t  h a v in g  a cu lp ab le  

mental  s ta te ,  t h e r e  is a sub s ta n t ia l  chance t h a t  the legislat ion would be in 

violat ion of a r t .  I ,  § 7 of the  A laska  C o n s t i t u t io n .

-26-
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e no other cases in- 
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e general class o f the

hat bizarre conduct 
connection with this 
e that Judge Hodges 
itaining a psychiatric 
efore imposing sen- 
port submitted to the 
e o f treatable mental

greatest emphasis. Asilonia 
P 2d 1023, 1026 (A laska 1973). See a Iso 
S la te  v. Lancaster, 550 P.2d 1257, 1259 -60 
(A la ska  1976). The courts o f  A laska have 
repeated ly recognized the pa rticu la r g ra v ity  
o f  fo rc ib le sexual assaults such as the one 
committed in the present case. Mnllot v. 
State, 608 P.2d 737, 752 (A laska  1980); 
Newsom v. State, 533 P.2d 904, 911 (A laska  
1975); Davis v. State, 635 P.2d 481, 488 
(A la ska  App.1981). The A laska Supreme 
C ou rt has declared that, in such cases, sig ­
n ificant weight must be given to the sen­
tencing goal o f community condemnation. 
State v. Lancaster. 550 P.2d a t 1260.

We recognize, especially in ligh t o f  Pee­
took's young age and his lack o f any p rio r 
fe lony  conviction as an adu lt, tha t a fifte en  
yea r sentence is a long time. Newsom v. 
State, 533 P.2d a t 912. However, in this 
case, Judge Hodges discussed and gave ap­
p ropria te consideration to a ll o f the Chaney 
sentencing goals be fore imposing Peetook ’s 
sentence. W e cannot say that Judge Hodg­
es was c lea rly  m istaken in fa ilin g  to give 
higher p rio rity  to the sentencing goal o f 
rehab ilita tion .5 McClain v. S ta te , 519 P.2d 
811, 813 -14  (A la ska  1974).

The sentence is A F F IR M E D .

R E Y N O L D S  v. ST A T E  A laska 1 3 1 3
Cite u .  A lu k a  App.. 655 Pad  1113

v. S tate , 508 V ic to r D. Carlson . J ., o f fish ing in closed 
waters, he appealed. The Court o f Appeals 
heid that de fendant could not be convicted 
o f  fish ing in closed waters in vio lation o f 
the Board o f Fisheries regu la tion  w ithout a 
showing o f negligence.

Reversed.

rw
(° IKfY HUKBtR SrSTEMI")

David R E Y N O L D S , A ppe llan t,
v,

STA TE  o f  A la ska , Appe llee .
N o. 6432.

Court o f  Appeals o f A laska.
Dec. 10, 1982.

Defendant was convicted in the D is­
trict Court, Th ird  Judicial D istric t, Naknek,
5- We note that .Judge Hodges expressly recom­

mended alcohol therapy and psychiatric treat-

1. C rim ina l Law g= 2 0
S tric t liab ility  is the exception to ru le 

that crim ina l in tent is required and decision 
whether to  require that a mental state  be 
read into a statu te o r regu lation , even in 
context o f  fish and game vio lations, must 
be made on a case-by-case basis.
2. F ish <3= 13(1)

D e fendant could not be convicted o f 
fish ing  in closed waters in vio lation o f  the 
B oard  o f  Fisheries regu lation w ithout a 
show ing o f negligence. AS 16.05.251(2), 
16.05.720(a).

J e f f r e y  M. Feldm an , G ilm ore & Feldman. 
Anchorage, fo r  appellan t.

L a r ry  R . Weeks, D ist. A tty ., Anchorage, 
and W ilson L. Condon, A tty . Gen., Juneau, 
fo r  appellee.

B e fo re  B R Y N E R . C .J.. and COATS and 
S IN G L E T O N , JJ .

O P IN IO N
P E R  C U R IA M .
DavH. Reynolds was convicted o f fish ing 

in closed waters in v io lation o f 5 AAC 06.- 
350(b ). He appeals, contending that the 
tria l ju d g e ’s fa i lu re  to requ ire a showing o f 
mens rea was e rro r. W e agree, and the re ­
fo re  reverse Reynolds’ conviction.

Reynolds is a commercial fisherm an in 
the B risto l Bay area. On Ju ly  21, 1981, his 
boat d rifted  up the Kvichak R ive r with the 
tide past two shore m arkers beyond which 
g ill net fish ing is prohibited. Reynolds had

meni for Peetook during his incarceration.
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one d r ift  g ill net in the w ater. Two Fish 
and W ild life  Protection o ffic e rs  observed 
Reyno lds ’ boat as it d rifted  past the m a rk ­
ers. The o ffic e rs  then approached the 
c ra ft , asked Reynolds to pu ll in his net, and 
even tua lly  issued a un ifo rm  summons and 
complaint. One o f the o ffic e rs  testified at 
t r ia l:

W hen we approached the boat . we 
called ou t ‘ he llo ’ and there was no re ­
sponse, so we pounded on the side o f the 
boat, and M r. Reynolds came ou t g roggy 
and said he'd been sleeping.
Reynolds appeared pro se a t tr ia l, and he 

testified on his own beha lf th a t he had no 
in tention o f  d r ift in g  into the closed area. 
He was very tired on the even ing o f Ju ly  21 
and decided to  get some sleep. B e fo re  set­
tin g  his a la rm  clock and ly ing  down, Reyn ­
o lds calculated his position and estimated 
tha t the boat would not d r i f t  into closed 
waters. His pa rticu la r fe a r was that he 
m ight d r i ft  in to the set net sites located in 
those waters and tang le  his gear; it was 
this fe a r which caused him to make the 
calcu lations w ith some care.

I t  was not developed a t t r ia l whether 
Reynolds' calculations, his fa tigue , his 
a la rm  clock o r  some combination o f these 
fac to rs  accounted fo r  this som nolent tran s ­
gression. The judge's response co Reynolds' 
testim ony and argum ent was succinct: 

Thank you. F ish and Game laws are ju s t  
like  t ra f fic  laws. I t  doesn't require an 
in tention to  v io la te  them , and so i f  one 
vio lates them, they ’re gu ilty . And the re ­
fo re  you ’ re found  gu ilty .
Reynolds was assessed a  fine o f £5,000 

w ith £3,000 suspended on condition that he 
v io la te  no s im ila r laws fo r  one year. H is 
nets and the six fish found in them  a t the 
tim e o f the o ffen se  were fo r fe ite d , pursuant 
to  AS 16.05.190 and AS 16.05.195. The tr ia l 
ju d g e  rem arked a t this tim e:
1. This regulation can be distinguished from  

those which require proof that the offender 
"knew o r should have known”  o f a particular 
circumstance. See, e.g.. 5 AAC 31.090(c); 5 
AAC 32.090(c): 5 AAC 34.090(c).

2. This element o f the offense would more prop­
e rly be designated as "fishing," and would pre-

Now you've gotten a hetter deal than 
anyone else has from  this court because I 
believe tha t you did it completely un. 
know ing ly. I believed you.
AS 16.05.251(2) authorizes the Board of 

Fisheries to promulgate regulations estab­
lish ing "open and dosed seasons and areas 
fo r  the tak ing  o f fish ." Pursuant to this 
au tho rity , the Board designated the particu- 
la r  waters o f Kviehak Bay in which Reyn, 
o lds was found as "closed waters." 5 
06 .350(b ). V io la tion  o f  a regulation per. 
ta in ing to commercial fisheries is a misde- 
meanor punishable by a fine o f not more 
than $5,000 o r one year's imprisonment or 
both. AS 16.05.720(a), Despite the sub- 
stan tia l natu re  o f the penalty to which an 
o ffe n d e r is thus exposed, the regulation 
does not, on its face, require any accompa­
nying mental state o r crim inal intent.1 
Thus, according to the view apparently held 
by the tria l judge, p roo f that a defendant 
was in a prohibited area and that he had a 
net in the w a te r2 would make out a pnma 
facie case that the regulation had been vio­
lated.

How ever, the A laska Supreme Court has 
repeated ly expressed its aversion to the im­
position o f  crim inal sanctions against one 
who has no "awareness o r consciousness of 
some w rongdoing ." Speidel v. State, 460 
P.2d 77, 78 (A laska  1969); see also Moris- 
sette v. United States, 342 U.S. 246, 250, 72 
S .C t. 240, 243, 96 L. Ed. 288 ,293 (1952 ). The 
sta tu te  in Speidel made it a felony to wil­
fu lly  neglect to re tu rn  a rented motor vehi­
cle to the owner and included within the 
de fin ition  o f  w ilfu l neglect an "indifference 
vhether a w rong is done the owner or not." 
Id. The cou rt held that:

A lthough an act may have been objec­
t ive ly  w rong fu l, the mind and will o f the 
doer o f the act may have been innocent 
In  such a  case the person cannot be pun-
sumably require the present capability, web 
that no further act is required, to hook or trap • 
fish. Reynolds does not contend that his drift 
gill net was not. at the time of his contact with 
the Fish and Game officers, capable of catching 
a fish, so the precise definition of this element 
is not at issue here.
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ished fo r  a crime, unless it is one such as 
the "public w e lfa re ”  type o f o ffen se , 
which we have discussed, where the pen­
a lties are re la tive ly  sm all and conviction 
does no g rea t damage to an o ffe n d e r ’s 
reputation . U nder the term s o f AS 28.- 
35.026 there is no escape from  a fe lony  
conviction and a possible fiv e -yea r prison 
term  fo r  simple neg lectfu l o r negligent 
fa ilu re  to re tu rn  a rented autom obile at 
the time specified in the ren ta l ag ree­
ment. To make such an act, w ithout 
consciousness o f w rongdoing o r  in tention 
to in flic t in ju ry , a serious crime, and 
crim inals o f  those who fa l l w ithin its in­
terdiction , is inconsistent w ith the gene r­
al law . To convict a person o f a fe lon y  
fo r  such an act, w ithout p rov ing  crim inal 
intent, is to deprive such person o f  due 
process o f law .

Id., 460 P.2d a t 80. Thus, “ public w e lfa re  
offenses,”  described e a r lie r as those in 
which health , s a fe ty  o r w e lfa re  o f  the gen­
era l public is invo lved, and fo r  which no 
great pena lty  is g ene ra lly  imposed, w ere 
expressly reserved by Speidel as special 
cases in which stric t crim ina l liab ility  m ight 
be imposed.

Hentzner v. State, 613 P.2d 821 (A la ska  
1980), re lied on Speidel to impute know l­
edge o f w rongdoing as an e lem ent o f  a 
securities o ffense . A distinction was made 
fo r mens rea purposes between o ffenses 
which a re mala in se (those "which reason­
ing members o f  society reg a rd  as condemn- 
ab le") and those which a re  mala prohibits 
(where “ there is no broad societa l concur­
rence that [the proscribed conduct] is inher­
ently bad"). Id. a t 826. The fa c t th a t the 
crime in Hentzner was essen tia lly  malum 
prohibitum m ilitated in fa v o r  o f  requ iring  
mens rea. M oreover, the cou rt fe lt  im ­
pelled to remove the o ffense  from  the "pub ­
lic w e lfa re" category because o f  the possi­
ble penalty invo lved (a  m axim um  term  o f 
five years ’ im prisonment), a co lla te ra l ra ­
tionale in Speidel. 613 P.2d a t 826 -27 .

The contours o f  s tric t crim ina l liab ility  
were fu rth e r defined in State  v, Rice, 626 
P.2d 104 (A laska  1981). Rice d ea lt w ith a 
regulation provid ing that, "N o  person m ay

possess o r  transport any game o r parts o f  
game illeg a lly  taken ." 626 P.2d a t 106, n. 2. 
Rice was convicted in d istrict court, but the 
superior cou rt overtu rned the conviction on 
the basis tha t it was e rro r fo r  the tria l 
ju dg e  to re fuse to instruct the ju ry  that it 
must find beyond a reasonable doubt that 
the de fendant “ knew o r should have 
know n" the meat was illeg a lly  taken. Id. 
a t 106, The supreme cou rt a ffirm ed , re ly ­
ing on Speidel fo r  the proposition that crim ­
inal statu tes should be s tric t ly  construed to 
requ ire  some degree o f  mens rea absent a 
c lea r leg is la tive  in tent to  the con tra ry . Id. 
a t 107-08 . The cou rt recognized tha t “ the 
m ere fac t that the case a t bar involves a 
fish  and game regu la tion  m ight perhaps be 
considered by some to be su ffic ien t to ju s t i­
fy  characterization o f the sub ject o ffense  as 
a s tric t liab ility  o ffen se ," but declined to do 
so w h rre  application o f such a statu te  
would v io la te  a defendant's due process 
rights. Id. a t 108. W ith ou t im puting a 
requ irem en t that de fendant “ knew o r 
shou ld have known”  the meat was illeg a lly  
taken when he transported  it, the statu te as 
applied would be "vo id fo r  vagueness," ac­
cord ing to the court. Id. a t 109.

[ 1 ,2 ]  The teaching o f  these cases is that 
s tric t liab ility  is an exception to the ru le  
tha t c rim ina l in tent is required . The deci­
sion w hether to requ ire  tha t a m enta l state 
be read in to  a statu te  o r regu la tion , even in 
the con text o f  fish and game vio lations, 
must be made on a case-by-case basis. 
State v. Rice, 626 P .2d a t 108; Kimoktoak 
v. S ta te , 584 P.2d 25, 31 (A la ska  1978). By 
not requ iring  the prosecution to produce 
evidence th a t Reynolds was a t least negli- 
t ..it w ith respect to the location o f his boat, 
the cou rt here imposed a classic fo rm  o f  
s tric t liab ility . Given the nature  o f  the 
regu la tion  in question and the circumstanc­
es o f  this case, we find  that the tria l judge 
e rred  in not requ iring  some m inim al ele­
m ent o f  mens rea, i.e., negligence, to accom­
pany Reynolds' conduct.

C on tra ry  to the sta te ’s assertion, s tric t 
liab ility  does not necessarily fo llow  from  
e ithe r the fa c t th a t fish ing  is a heavily 
regu la ted  activ ity  in A laska o r that Reyn­
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olds entered into this activ ity fo r  commer­
c ia l purposes. This is not an o ffense like 
th a t in Nelson v. State, 387 P.2d 933, 935 
(A la ska  1964), where " [t ]o  requ ire p ro o f o f 
g u ilty  know ledge as a prerequisite to con­
viction . .  . would mean that the regu la tion  
could not be enfo rced ." In  Nelson the 
cou rt was faced with a sta tu te  prohib iting 
the tak ing  o f a bear under two years o f age. 
Because it is d iff ic u lt fo r  a hun ter to know 
the precise age o f  a bear, requ iring  the 
sta te  to prove know ledge o r  negligence 
wou ld impose an insurm ountab le burden 
and render the provision v irtu a lly  unen­
fo rceab le . The court in Nelson simply held 
th a t, under these circumstances, imposition 
o f  s tric t liab ility  was c lea rly  ju s tified . W e 
do not th ink tha t requ iring  p ro o f that the 
op e ra to r o f a fish ing  vessel was negligent, 
in o th e r words, th a t he knew o r reasonab ly 
shou ld have known the vessel's location, 
w ou ld  pose a s im ila r hardship on the state .3 
O n ly  in occasional cases, such as Reyno lds ’ , 
w ill the issue adm it o f much doubt.

M oreover, a lthough the regu la tion  in 
question, 5 AAC 06 .350(b ), pertains to  a 
trad it io n a lly  regu lated commercia l activity , 
th is activ ity  is not, by its natu re , restricted 
to  la rge-scale , sophisticated business en te r­
prises. Instead , the regu la tion  applies to a ll 
commercia l fish ing and would include w ith­
in its sweep the sm allest and most casual 
commercia l fish ing  enterprises. In  this re ­
ga rd , it is s ign ifican t th a t the regu la tion  
here has not expressly been designated as
3. The state argues that, if 5 AAC 06.350(b) 

were construed to require an element o f crimi­
nal intent, enforcement o f the provision would 
be rendered difficult because juries sympathet­
ic to a defendant’s plight would Invariably rely 
upon the intent requirement as a means of 
nullifying a generally unpopular regulation. 
Assuming arguendo that the state's argument 
is accurate as a factual matter, it hardly seems 
appropriate to resolve problems in enforcement 
o f unpopular laws by the elimination o f crimi­
nal Intent and the imposition o f strict liability.

4. W e note that AS 11.81.600(b), applicable only 
to Title 11 b at persuasive in its logic, specifical­
ly provides;

(b ) A person is not guilty o f an offense un­
less he acts with a culpable mental state, 
except that no culpable mental state must be 
proved

creating  a stric t liab ility  o ffense .4 Espe­
c ia lly  in the context o f regu la to ry  provi- 
sions, which can be modified o r ro-enacted 
more expeditiously and with less complexity 
than can fo rm a l s ta tu to ry  provisions, we do 
not think it unrealistic to expect that, if a 
provision is intended to create a stric t liabil­
ity  o ffense , an express statement to that 
e ffe c t w ill be included. F in a lly , the state 
has not called to ou r atten tion , nor are we 
aw are o f, any leg is lative h istory indicating 
tha t 5 AAC 06.350(b ) was promulgated with 
the in tent that it be applied as a strict 
liab ility  o ffense , precluding any defense 
based on reasonable m istake o f  fact. Cf. 
United States v. Ayo-Gonzalez, 536 F.2d 
652, 65 8 -6 0  (5th Cir. 1976), cert, denied, 429 
U .S . 1072, 97 S.C t. 808, 50 L.Ed.2d 789 
(1977 ) (leg is la tive  h istory o f a federal stat­
ute p roh ib iting unauthorized fishing by for­
eign v e s s e l in te rr ito r ia l waters o f the 
United S tates disclosed a be lie f by Congress 
that e ffec tive  and stric t enforcement was 
essential, a  find ing  that innocent offenses 
were un like ly  to occur, and persuasive evi­
dence that stric t liab ility  was intended to be 
applied).

These considerations, when taken with 
the substantia l crim inal penalties available 
to a cou rt in sentencing fo r  this offense, are 
su ffic ien t to  convince us that 3trict liability 
is inapp ropriate here. We therefore hold 
tha t a show ing o f negligence on the part of 
the de fendant— tha t he knew o r reasonably

(1 ) if the description o f the offense does not 
specify a culpable mental state and the of­
fense is

(A ) a violation: or
(B ) designated as one o f 'strict liability': or

(2 ) if a legislative intent to dispense with the 
culpable mental state requirement is present

The revised criminal code further provides that 
except as described above, " if a provision of 
law defining an offense does not prescribe a 
culpable mental state, the culpable mental sute 
that must be proved with respect to

(1 ) conduct is 'knowingly'; and
(2 ) a circumstance or a result is 'reckless­
ly.' "

AS 11.81.610. While this scheme has removed 
much o f the speculaUon about mental states 
under Title 11, no such relief has yet been 
provided under the Alaska Administrative Code 
or its statutory corollaries.
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should have known the location o f his boat 
in closed waters— was necessary before a 
find ing o f gu ilt would be ju s tified . Be­
cause the tr ia l cou rt applied stric t liab ility  
in the determ ination o f  Reynolds' gu ilt, we 
R E V E R S E  the conviction.

Louis M E T IG O R U K , A ppe llan t,
v.

M U N IC IP A L IT Y  O F A N CH O RA G E , 
Appe llee .
N o . 186.

C ourt o f Appeals o f  A laska.
Dec. 17, 1982.

D efendant was convicted before the 
District C ourt, Th ird  Judicia l D istric t, John
D. Mason, J ., o f shop lifting , and ha appea1 
ed. The C ou rt o f Appeals, S ing le ton , J., 
held that defendant's statem ent to  p rivate 
security guard who had placed de fendant 
under citizen's a rre s t was not inadmissible 
fo r want o f Miranda w arn ings absent 
showing that the security guard  was acting 
as agent o f  the police.

A ffirm ed .

3. C rim ina l Law >3=412.1(1)
A se lf-incrim inating statem ent is "v o l­

u n ta ry "  i f  it is free  from  duress, coercion o r 
inducement. U .S .C.A . Const.Amend. 5.

See publication Words and Phrases 
fo r  other judicial constructions and 
definitions.

4. C rim in a l Law <5=412.2(3, 4 )
B e fo re  questioning someone in police 

custody, the o ffic e r must te ll him tha t he 
has a rig h t to remain silent, that anyth ing 
he says may be used against him in court, 
th a t he has the righ t to have an a tto rney  
present a t questioning and that i f  he wishes 
an a tto rney  but cannot a ffo rd  one an a tto r­
ney w ill be provided a t public expense, and 
questioning may not continue unless de­
fendan t waives his righ t to rem ain s ile n t 
U .S .C .A . Const.Amend. 5.

5. C rim in a l Law 3= 412 .1 (2 )
W here security o ff ic e r a t departm ent 

store  observed defendant en te r the store 
and remove an electric b lanket and a wom­
an ’s purse and walk ou t o f  the store w ith­
ou t paying fo r  them and the o ff ic e r stopped 
i: 'fendan t and advised that he was under 

•est fo r  shop lifting  and trespassing and 
.ir te d  him to the se iu rity  o ffice  and 

called the police to request assistance, the 
security o ff ic e r ’s questioning defendant 
while aw aiting  a rr iv a l o f police was not 
r>.. red to  be preceded by Miranda w arn­
ings, absent show ing tha t a rre s t was insti­
gated by the police o r that security o ffic e r 
was acting as police agent. U .S .C .A . C onst 
Amend. 5.

1. C rim ina l Law  <*=412.1(2)
Private security guard  who is not act­

ing as a police agent need not give Miranda 
warnings p rio r to in terrogating  a suspect he 
has placed under citizen's a rre st. U .S .C .A . 
ConstAmend. 5.

2. C rim inal Law  <*=414
The state must prove th a t a se lf- in ­

criminating statement was v o lu n ta ry  before 
it can be adm itted against the d e fe n d an t 
U.S.C.A. ConstAmend . 5.

Susan O rlan sky , Asst. Pub lic Defender, 
and Dana Fabe, Pub lic Defender, Anchor­
age, fo r  appellan t.

Scott T . F lem ing , Asst. Municipal Prose­
cu tor, A llen  M. Bailey, Municipal Prosecu­
to r , and Theodore D. Bem s, Municipal 
A tty ., Anchorage, fo r  appellee.

B e fo re  B R Y N E R , C .J., and COATS and 
S IN G L E T O N , J J .
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O u r  o f f i c e  r e c e n t l y  r e c e i v e d  a  c o p y  o f  t h e  l e t t e r ,  
d a t e d  F e b r u a r y  2 2 , 1 9 8 8 , t h a t  S o l d o t n a  a t t o r n e y  C h u c k  R o b i n s o n
s e n t  t o  a t  l e a s t  o n e  m e m b e r  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  
r e g a r d i n g  H B  3 6 4 , a  b i l l  f o r  a n  a c t  r e l a t i n g  t o  c o m m e r c i a l  
f i s h i n g  v i o l a t i o n s .  T h a t  b i l l  w o u l d ,  a m o n g  o t h e r  t h i n g s ,  
i n c r e a s e  t h e  m a x im u m  f i n e s  f o r  v i o l a t i o n s  a n d  m i s d e m e a n o r s  
i n v o l v i n g  c o m m e r c i a l  f i s h i n g .  W e b e l i e v e  M r .  R o b i n s o n ' s  l e w s  
a r e  m i s t a k e n  a n d  o f f e r  o u r  o w n  i n  r e s p o n s e .

M r .  R o b i n s o n  f i r s t  s t a t e s  t h a t  i t  i s  " f u n d a m e n t a l l y  
u n f a i r "  t o  a l l o w  s u s p e n s i o n  o r  r e v o c a t i o n  o f  a  c o m m e r c i a l  f i s h i n g  
l i c e n s e  a s  a  p e n a l t y  f o r  v i o l a t i o n  o f  a  f i s h e r i e s  r e g u l a t i o n  
g o v e r n i n g  " a l l o c a t i o n "  o f  f i s h e r i e s  r e s o u r c e s .  M r .  R o b i n s o n  
a r g u e s  t h a t  a l l o c a t i o n  r e g u l a t i o n s  a r e  m a d e  " g e n e r a l l y  f o r  p u r e l y  
s o c i o e c o n o m i c  r e a s o n s "  ( l e t t e r  a t  p a g e  2) a n d  t h a t  t h e r e f o r e  
v i o l a t i o n  o f  t h e s e  r e g u l a t i o n s  s h o u l d  n o t  s u b j e c t  t h e  v i o l a t o r  t o  
t h e  s a m e  p e n a l t i e s  t h a t  m a y  b e  im p o s e d  u p o n  a  f i s h e r m a n  w h o  
v i o l a t e s  a  " c o n s e r v a t i o n "  l a w .

A s  t h e  H o u s e  R e s o u r c e  C o m m i t t e e  m e m b e r s  k n o w ,  w h e n  t h e  
b o a r d  o f  f i s h e r i e s  m a k e s  c o m m e r c i a l  f i s h e r i e s  r e g u l a t i o n s  i t  m u s t  
i n s u r e  t h a t  f i s h e r i e s  s t o c k s  a r e  m a n a g e d  i n  a  m a n n e r  t h a t  
c o n s e r v e s  t h e  r e s o u r c e s  o n  a  s u s t a i n e d  y i e l d  b a s i s .  A S  
1 6 .0 5 .2 2 1 ;  A l a s k a  C o n s t ,  a r t .  V I I I ,  s e c .  4 .  T h e  b o a r d  m u s t  o f t e n  
a l s o  a l l o c a t e  b e t w e e n  d i f f e r e n t  f i s h e r i e s  o r  u s e r  g r o u p s .  I n  s o  
d o i n g ,  t h e  b o a r d  m u s t  c o n s i d e r  c e r t a i n  a l l o c a t i o n  c r i t e r i a  s e t  
o u t  a t  A S  1 6 .0 5 .2 5 1 ( e )  a n d  5 A A C  3 9 .2 0 5 .

A n  a l l o c a t i o n  o f  f i s h e r i e s  r e s o u r c e s  a m o n g  f i s h e r m e n  i s  
p r e m i s e d  u p o n  a  l e v e l  o f  h a r v e s t  t h a t  w i l l  n o t  h a r m  t h o s e  
r e s o u r c e s .  V i o l a t i o n  o f  a n  a l l o c a t i o n  b a s e d  r e g u l a t i o n  m a y  j u s t
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a s  l i k e l y  b e  d e t r i m e n t a l  t o  p u b l i c  f i s h e r i e s  r e s o u r c e s  a s  a
v i o l a t i o n  o f  a  c o n s e r v a t i o n  b a s e d  r e g u l a t i o n  b e c a u s e  t h e  t o t a l  
h a r v e s t  e x c e e d s  ( o r  m a y  e x c e e d )  t h e  i n t e n d e d  l e v e l  a n d  m a y  b e  
u n a c c o u n t e d  f o r .  F o r  e x a m p l e ,  t h e  f i s h e r i e s  b o a r d  m a y  d e c i d e  t o  
o p e n  a n  a r e a  o r  p e r i o d  f o r  o n e  g e a r  t y p e  i n s t e a d  o f  a n o t h e r .  A  
h a r v e s t  b y  a  p e r s o n  u s i n g  i l l e g a l  g e a r  s t i l l  h a r m s  t h e  r e s o u r c e  
a n d  t h a t  k i n d  o f  v i o l a t i o n  c a n  h a v e  a  r i p p l e  e f f e c t  u p o n  t h e
e n t i r e  r e s o u r c e  m a n a g e m e n t  p r o g r a m  b y  u p s e t t i n g  o f t e n  c a r e f u l l y  
b a l a n c e d  g u i d e l i n e  h a r v e s t s  f o r  s p e c i f i c  a r e a s  o r  t i m e s .  T h u s ,  
i t  i s  n o t  im p r o p e r  t o  t r e a t  p e r s o n s  w h o  v i o l a t e  r e g u l a t i o n s  b a s e d  
o n  a l l o c a t i o n  t h e  s a m e  a s  p e r s o n s  w h o  v i o l a t e  r e g u l a t i o n s  e a s e d  
o n  a  c o n s e r v a t i o n  r a t i o n a l e .

T h e  s e c o n d  a r g u m e n t  a d v a n c e d  i n  M r .  R o b i n s o n ' s  l e t t e r  
i s  t h a t  i n c r e a s i n g  t h e  p o s s i b l e  m a x im u m  f i n e  f o r  a  n o n c r i m i n a l  
s t r i c t  l i a b i l i t y  v i o l a t i o n  f r o m  t h e  $300 m a x im u m  a u t h o r i z e d  b y  
t h e  c o u r t  i n  C o n s t a n t i n e  v .  S t a t e , 739 P . 2 d  188 ( A l a s k a  A p p .
1987) t o  $ 6 ,0 0 0  i s  u n f a i r .  W h i l e  M r .  R o b i n s o n  c o n c e d e s  t h a t  s o m e  
h i g h e r  f i n e  i s  n e e d e d ,  h e  a s s e r t s  t h a t  i t  i s  u n f a i r  t o  i n c r e a s e  
t h e  f i n e  t o  a  l e v e l  h i g h e r  t h a n  t h e  m a x im u m  f i n e  f o r  a
m i s d e m e a n o r .  ( U n d e r  A S  1 2 .5 5 .0 3 5 ( b ) ( 3 )  a n d  ( A ) ,  t h e  m a x im u m  f i n e  
i n  t h e  g e n e r a l  c r i m i n a l  c o d e  f o r  a  c l a s s  A  m i s d e m e a n o r  i s  $ 5 ,0 0 0  
a n d  t h e  m a x im u m  f i n e  f o r  a  c l a s s  B m i s d e m e a n o r  i s  $ 1 ,0 0 0 ;  u n d e r  
A S  1 6 .0 5 .7 2 0 , t h e  m a x im u m  f i n e  f o r  a  c o m m e r c i a l  f i s h e r i e s  
m i s d e m e a n o r  i s  p r e s e n t l y  $ 5 ,0 0 0 ) .  M r .  R o b i n s o n  a l s o  a r g u e s  t h a t  
t h e r e  i s  n o  n e e d  t o  im p o s e  f i n e s  i n  s t r i c t  l i a b i l i t y  c a s e s  
" g r e a t e r  t h a n  t h o s e  im p o s e d  f o r  c r i m i n a l  v i o l a t i o n s , "  ( l e t t e r  a t  
p a g e  3) b e c a u s e  u n i n t e n t i o n a l  c o n d u c t  c a n n o t  b e  d e t e r r e d .

T h e  f i r s t  f l a w  i n  M r .  R o b i n s o n ' s  r e a s o n i n g  i s  t h a t  t o  
a l l o w  t h e  s t a t e  t o  p u r s u e  a  n o n c r i m i n a l  s t r i c t  l i a b i l i t y  
v i o l a t i o n  i n  w h i c h  t h e  s t a t e  d o e s  n o t  h a v e  t o  p r o v e  i n t e n t  d o e s  
n o t  n e c e s s a r i l y  m e a n  t h a t  t h e  v i o l a t i o n  w a s  u n i n t e n t i o n a l .  I t  
o n l y  m e a n s  t h a t  t h e  s t a t e  d o e s  n o t  h a v e  t o  m e e t  t h e  o f t e n  
i m p o s s i b l e  b u r d e n  o f  p r o v i n g  i n t e n t .  T h e  s t a t e  o f t e n  p r o s e c u t e s  
c o m m e r c i a l  f i s h e r i e s  o f f e n d e r s  o n  a  s t r i c t  l i a b i l i t y  t h e o r y  e v e n  
t h o u g h  t h e r e  i s  e v i d e n c e  o f  a  m o r e  c u l p a b l e  m e n t a l  s t a t e .  
M o r e o v e r ,  i m p o s i t i o n  o f  a  f i n e  n o t  o n l y  s e r v e s  t h e  p u r p o s e  o f  
d e t e r r i n g  c o n d u c t ,  b u t  i s  a l s o  i n t e n d e d  t o  c o m p e n s a t e  t h e  p u b l i c  
f o r  d a m a g e  t o  p u b l i c  t r u s t  r e s o u r c e s  a n d  m a n a g e m e n t  r e g im e s  a n d  
t o  r e a f f i r m  s o c i e t a l  n o r m s .

A  s e c o n d  f l a w  i n  M r .  R o b i n s o n ' s  r a t i o n a l e  r e l a t e s  t o  
h i s  a s s e r t i o n  t h a t  t o  r a i s e  t h e  s t r i c t  l i a b i l i t y  m a x im u m  f i n e  t o  
$ 6 ,0 0 0  w o u l d  c r e a t e  a  f i n e  h i g h e r  t h a n  a l l o w e d  f o r  a  m i s d e m e a n o r .  
W h i l e  i t  i s  t r u e  t h a t  m o s t  m i s d e m e a n o r  f i n e s  a r e  p r e s e n t l y  l e s s
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t h a n  $ 6 ,0 0 0 , i t  i s  a l s o  t r u e  t h a t  t h e  l e g i s l a t u r e  h a s  w i d e  
d i s c r e t i o n  t o  d e t e r m i n e  w h a t  m a x im u m  f i n e  i s  a p p r o p r i a t e  f o r  
v a r i o u s  m i s d e m e a n o r  o f f e n s e s .  H B  3 6 4 , f o r  e x a m p l e ,  w o u l d  r a i s e  
t h e  m a x im u m  m i s d e m e a n o r  f i n e  f o r  c o m m e r c i a l  f i s h i n g  v i o l a t i o n s  t o  
$ 1 5 ,0 0 0 . T h e  m a x im u m  f i n e s  s e t  i n  t i t l e  1 1 , A l a s k a  s t a t u t e s  
( c r i m i n a l  c o d e ) , d o  n o t  r e s t r i c t  t h e  l e g i s l a t u r e  f r o m  
e s t a b l i s h i n g  d i f f e r e n t  m a x im u m  f i n e s  f c r  m i s d e m e a n o r s  i n  t i t l e  16 
( f i s h  a n d  g a m e )  o r  o t h e r  a r e a s .  Se_ e . g . , A S  4 6 .0 3 .7 9 0 ( d )  
($ 2 5 ,0 0 0  m i s d e m e a n o r  f i n e  f o r  f a i l u r e  t o  r e p o r t  o r  t o  f a l s e l y  
r e p o r t  a n  o i l  d i s c h a r g e ) .

I t  s h o u l d  b e  n o t e d  t h a t  HB  364 i s  i n t e n d e d ,  t o  s o m e  
e x t e n t ,  t o  r e t u r n  t h e  t r e a t m e n t  o f  c o m m e r c i a l  f i s h e r i e s  c a s e s  t o  
t h e  s t a t u s  q u o  t h a t  e x i s t e d  b e f o r e  t h e  c o u r t  d e c i s i o n s  i n  
R e y n o l d s  v .  S t a t e , 655 P . 2 d  1313 ( A l a s k a  1982) , B e r a n  v .  S t a t e ,
705 P . 2 d  1280 ( A l a s k a  A p p .  1 9 8 5 ) , a n d  C o n s t a n t i n e  v .  S t a t e , 7T9 
P . 2 d  188 ( A l a s k a  A p p .  1 9 8 7 ) . B e f o r e  t h e s e  c o u r t  r u l i n g s ,
c o m m e r c i a l  f i s h e r i e s  c a s e s  w e r e  t r a d i t i o n a l l y  t r e a t e d  a s  s t r i c t  
l i a b i l i t y  o f f e n s e s  -- w i t h  a  m a x im u m  f i n e  o f  $ 5 ,0 0 0  ( i n  a d d i t i o n ,  
f o r f e i t u r e  o f  g e a r  a n d  e q u i p m e n t  a n d  j a i l  t i m e  h a d  b e e n  
a u t h o r i z e d . ) T h e  a b o v e - c i t e d  c a s ^ s  i n t e r p r e t e d  t h e  r e l e v a n t  
s t a t e  s t a t u t e s  a s  e x p r e s s i n g  l e g i s l a t i v e  i n t e n t  t o  l i m i t  t h e  
m a x im u m  f i n e  f o r  a  s t r i c t  l i a b i l i t y  c o m m e r c i a l  f i s h e r i e s  o f f e n s e  
t o  $ 3 0 0 . HB  364 w o u l d  m a k e  i t  c l e a r  t h a t  t h e  l e g i s l a t u r e  d o e s  
n o t  i n t e n d  t o  l i m i t  t h e  m a x im u m  s t r i c t  l i a b i l i t y  f i n e  t o  a  m e r e  
$ 3 0 0 .

I t  s h o u l d  a l s o  b e  s t r e s s e d  t h a t  t h e  m a x im u m  f i n e  
p r o p o s e d  f o r  s t r i c t  l i a b i l i t y  v i o l a t i o n s  i n  H B  364 i s  n o t  a  
m a n d a t o r y  f i n e ;  t h e  c o u r t s  r e t a i n  t h e  p o w e r  t o  t a i l o r  t h e  a m o u n t  
o f  a  f i n e  t o  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  o f  t h e  c a s e  a n d  t h e  
e c o n o m i c  s t a t u s  o f  t h e  f i s h e r y  i n  q u e s t i o n .  S e e , e . g . , K a r r  v .
S t a t e , 686 P ,2 d  1197 ( A l a s k a  1984) ( c o u r t  m u s t  c o n s i d e r
d e f e n d a n t ' s  a b i l i t y  t o  p a y  a  f i n e ) .

A  t h i r d  c o m p o n e n t  o f  HB  364 t h a t  M r .  R o b i n s o n  
c r i t i c i z e s  i s  t h e  b u r d e n  o f  p r o o f  p r o p o s e d  f o r  n o n c r i m i n a l  s t r i c t  
l i a b i l i t y  o f f e n s e s .  M r .  R o b i n s o n  a r g u e s  t h a t  n o n c r i m i n a l  
o f f e n s e s  m u s t  b e  p r o v e n  b y  t h e  c r i m i n a l  s t a n d a r d  o f  " b e y o n d  a  
r e a s o n a b l e  d o u b t "  a n d  h e  i m p l i e s  t h a t  t h e  G o v e r n o r ' s  t r a n s m i t t a l  
l e t t e r  i n a c c u r a t e l y  i n t e r p r e t s  t h e  d e f i n i t i o n  o f  " v i o l a t i o n "  i n  
A S  1 1 .8 1 .9 0 0 (5 6 )  a s  s p e c i f i n g  t h e  b u r d e n  o f  p r o o f  o f  " b y  a  
p r e p o n d e r a n c e  o f  e v i d e n c e . "

HB  364 s p e c i f i e s  t h a t  t h e  b u r d e n  o f  p r o o f  i n  a  
n o n c r i m i n a l  s t r i c t  l i a b i l i t y  o f f e n s e  i s  t h e  c i v i l  b u r d e n  o f  " b y  a
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p r e p o n d e r a n c e  o f  t h e  e v i d e n c e , "  r a t h e r  t h a n  t h e  b u r d e n  o f  p r o o f  
r e q u i r e d  i n  c r i m i n a l  c a s e s  o f  " b e y o n d  a  r e a s o n a b l e  d o u b t . "  T h i s  
i s  c o n s i s t e n t  w i t h  t h e  n o n c r i m i n a l  n a t u r e  o f  t h e s e  s t r i c t
l i a b i l i t y  o f f e n s e s  a n d ,  w e  b e l i e v e ,  w i t h  a p p l i c a b l e  c a s e  l a w .

M o r e o v e r ,  t h e  G o v e r n o r ' s  t r a n s m i t t a l  l e t t e r  d o e s  n o t  
s t a t e  t h a t  t h e  d e f i n i t i o n  o f  " v i o l a t i o n "  i n  A S  1 1 .8 1 .9 0 0 (5 6 )  
i n c l u d e s  a  d e f i n t i o n  o f  t h e  b u r d e n  o f  p r o o f  o f  " b y  a
p r e p o n d e r a n c e  o f  e v i d e n c e , "  a s  M r .  R o b i n s o n  s u g g e s t s .  T h e
G o v e r n o r ' s  t r a n s m i t t a l  l e t t e r  a c t u a l l y  s t a t e s  i n  p e r t i n e n t  p a r t :

I n  s u m m a r y ,  s e c .  3 o f  t h e  b i l l  w i l l  b r i n g
t r e a t m e n t  o f  m o s t  c o m m e r c i a l  f i s h e r i e s  c a s e s  a s  
s t r i c t  l i a b i l i t y  o f f e n s e s  b a c k  t o  t h e  s i t u a t i o n  
t h a t  e x i s t e d  b e f o r e  t h e  B e r a n  a n d  C o n s t a n t i n e  
d e c i s i o n s .  T h e  s e c t i o n  a l s o  s e t s  o u t  t h e  r u l e
a l r e a d y  e s t a b l i s h e d  b y  t h e  c o u r t  i n  B e r a n  a n d  i n  
A S  1 1 .8 1 .9 0 0 ( 5 6 )  t h a t  a  " v i o l a t i o n "  i s  a  
n o n c r i m i n a l  o f f e n s e  a n d  t h a t  a  p e r s o n  c h a r g e d  w i t h  
a  v i o l a t i o n  i s  n o t  e n t i t l e d  t o  a  t r i a l  b y  j u r y  o r  
t o  r e p r e s e n t a t i o n  a t  p u b l i c  e x p e n s e .  I t  a l s o
s p e c i f i e s  t h a t  i n  a  n o n c r i m i n a l  v i o l a t i o n  t h e  
s t a t e  b e a r s  t h e  b u r d e n  o f  p r o v i n g  t h e  v i o l a t i o n
" b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e . "

T h e  w o r d  " i t "  i n  t h e  l a s t  s e n t e n c e  a b o v e  o b v i o u s l y
r e f e r s  t o  s e c t i o n  3 o f  t h e  b i l l ,  n o t  t o  A S  1 1 .8 1 .9 0 0 ( 5 6 ) ,  
c o n t r a r y  t o  M r .  R o b i n s o n ' s  i n t e r p r e t a t i o n .

T h e  f o u r t h  a r g u m e n t  M r .  R o b i n s o n  m a k e s  w i t h  r e s p e c t  t o  
H B  364 i s  t h a t  i t  v7o u l d  v i o l a t e  p r i n c i p l e s  o f  e q u a l  p r o t e c t i o n  
e m b o d i e d  i n  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s  t o  i n c r e a s e  t h e  
m a x im u m  f i n e  f o r  c o m m e r c i a l  f i s h e r i e s  m i s d e m e a n o r  o f f e n s e s  t o  a n  
a m o u n t  g r e a t e r  t h a n  t h a t  im p o s e d  f o r  v i o l a t i o n  o f  o t h e r  l a w s
r e l a t i n g  t o  o t h e r  o c c u p a t i o n s . W e b e l i e v e  t h e r e  i s  n o  m e r i t  t o
t h i s  a s s e r t i o n ,  a s  e x p l a i n e d  b e l o w .

C o m m e r c i a l  f i s h e r i e s  v i o l a t i o n s  c a n  r e a d i l y  b e  
d i s t i n g u i s h e d  f r o m  v i o l a t i o n s  i n v o l v i n g  l a w s  g o v e r n i n g  o t h e r  
a c t i v i t i e s  o r  o c c u p a t i o n s .  C o m m e r c i a l  f i s h e r m a n  h a r v e s t ,  f o r  
c o m m e r c i a l  u s e ,  f i s h  t h a t  b e l o n g  t o  a l l  t h e  p e o p l e  o f  t h e  s t a t e  
-- a  p u b l i c  t r u s t  r e s o u r c e .  A  v i o l a t o r  c a n  n e t ,  i n  c e r t a i n  
f i s h e i ' i e s ,  $ 1 0 ,0 0 0  t o  $ 1 5 ,0 0 0  i n  o n e  i l l e g a l  s e t .  I n  o t h e r  
f i s h e r i e s ,  f i s h e r m e n  i n v e s t  m i l l i o n s  o f  d o l l a r s  i n  e q u i p m e n t  a n d  
m a y  r e a p  p r o f i t s  i n  t h e  s i x  d i g i t  r a n g e .  T h e r e  i s  n o  q u e s t i o n
t h a t  t h e  l e g i s l a t u r e  c a n  a m e n d  -- a n d  i n c r e a s e  -- t h e  m is d e m e a n o r


