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BALLYHOO SEWER PROJECT

ESTIMATED COST: $1,125,000

PROJECT COST BY SPECIAL ASSESSMENT PER FRONTAGE FOOT

COST IF ALL FRONTAGE WAS ASSESSABLE:

FRONT PORTION OF
OWNER FOOTAGE % COST
1. UNISEA N/A 0.00 0
2. EASTPOINT N/A 0.00 0
3. AIRPORT 1,200 0.07 81,645
4. POWER PLANT N/A 0.00 0
5. CITY DOCK 1,425 0.09 96,953
6. DELTA WESTERN 2,400 0.15 163,290
0.00 0
0.C. LEASES 6,290 0.38 427,956
UNIMPROVED LAND 5,220 0.32 355,156
16,535 100.00% 1,125,000
ACTUAL ASSESSABLE FRONTAGE FOOTAGE:

FRONT PORTION OF
OWNER FOOTAGE % COST
1. UNISEA N/A 0. 00 0
2. EASTPOINT N/A 0.00 0
3. AIRPORT 1,200 0.11 119,311
4. POWER PLANT N/A 0.00 0
5. CITY DOCK 1,425 0.13 141,681
6. DELTA WESTERN 2,400 0.21 238,621
0. 00 0
0.C. LEASES 6,290 0.56 625,387
11,315 100.00% $1,125,000

UNIMPROVED LAND 5,220 NOT ASSESSABLE

Provided by the City of Unalaska - Pertains to House Bill 492
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

DEPARTMENT DIMISION BIU. NUMBER SPONSR

Fish and Gam Boards HB 346 Adams S Coll
short title of bill An act authorlzmg the Board ot Fisheries to establish noncommercial tishing

seasons and areas for children and elderly persons; and providing and providing for an

DEPARTVENT ROBITION effective date.
Neutral , r\

PREPARED BY Tj QE " commi; TONER'S SIGNATURE QATE
Beth Stewart/ u1*6 2,

SUMMARY

OTHER AGBNCIES AHFECTHED BY BILL CONSTITUBNT GROUPRAHECTED BY BILL
Board of Fisheries Fishermen

ORGANIZATIONAL SUPPORT FCR BILL CRGANIZATIONAL CPRCSITION TO BILL
Unknown Unknown

FISCA. IMPCT: $1L NONE 1 FISCALNOTE ATTACHD

SACKGROUNDILEGISLATIVE INTENT

Introduced by Adams & Goll

ANLYSIS OF 8ILUPROGRAM EFFECTS _ _ _
In the past, the board has received proposals to establish restricted areas and seasons

for people in certain age groups, or for those with physical handicaps. The Attorney
General's Office advised the board that those proposals were beyond the scope of their
authority. This bill would clarify that authority. In addition, there have been questions
about the constitutionality of such arrangements under the exclusive fisheries or equal
protection clauses of the Alaska Constitution. To address these concerns, the Attorney
General's Office has suggested that the legislation include a set of findings in the bill
sufficient to justify the special treatment of these groups.

AVENDVENTS PROPOSED

PLEA** ATTACH A SEPARATE SHEET FOR AOOTDONAL COMMENTS OR ANALYM?®,
IRV 29



STATE OF ALASKA bill version hb 346

1988 LEGISLATIVE SESSION publish date :_2711783_
HET'\(SU’Equ’E FISCAL NOTE

Revision Date: Agency Affected: Fish and Game
Titlez: Authorizing Bd. of Fish to BRU. “Roar"ds

dstablish Fishimg areas for childrem & eldearly

Sponsor: Adarns__and_ Go.ll Components :

requestor: House Resources

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL B

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 o 0 0 0
REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL n 0 fl .0 - 0. . 0

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach aseparate page ifnecessary)

Prepared by : Be oh Stewai - Phone: 1£E [~~
Division : Boards Qate. 2/11/88

Approved by Commissioner ') Date. <&//< jpf"
Agency: Fish and Game

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget .
Impacted Agency(ies) PaBe ——— of



" STATE OF ALASKA .

1988 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

revision Date:
T-".e: An act authorizing the Board of
Fisheries to establish noncommercial

Sponsor: Adams, Go"ll
Requestor: _ House Resources

EXPENDITURES/REVENUES:

OPERATING FY 88

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0

FY 89

CAPITAL 0

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 0 0
FEDERAL FUNDS

OTHER

TOTAL U

POSITIONS:

FULL-TIME 6 0
PART-TIME
TEMPORARY

ANALYSIS (Attach a separate page ifnecessary)

No fiscal impact is anticipated.
» [

<t

Prepared by:
Division :

Captain Conrad G. Seibel (

Fish & Wildlife Protection

(Thousands of DoUais)
FY 90

a

rrh?

fishing seasons..:

Components

yQ

BILLVERSION: SSB 346
PUBLISH DATE :

fpr| - Public SsfGty
N~ Wildlife Protection

Enforcement

FY 91 FY 92 FY 93

269-5509

Phone
vate | 2/2/68

Approved by Commissioner:®» 2 - A
Agency: ﬁepartﬁené 8P Public Safety

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

* Date: " ~\""

page of



HOUSE COMMITTEE REPORT "

(«>
Date referred: 2/5/88 FURTHER REFERRALS: Finance
DATE: 3*" AS ~ j?<?
The Resources Committee has considered SSHB 346

"An Act authorizing t! a Board of Fisheries to establish noncommercial
fishing seasons and areas for children and elderly persons; and providing
for an effective date."

RECOMMENDS:

t/] replace with CS Sts HT1
t ] attached amendment(s)

ld [ 1 the same title

[*3 a new title

[ do pass
do not pass
no recommendation
individual recommendations
additional referral to the Committee

ADOPTS: [ 3 letter of intent

ATTACHES yEW FISCAL NOTE(s):

[ ] fiscal impact [ 3 same as previous Tfiscal note
[~] zero fTiscal note published ~
[ 3 =zero with analysis f 3 same as previous zero fiscal

note published
SIGNING OTHER RECOMMENDATIONS:

'JIsth IL sC tf

Chairman®s signature



ATE OF ALA e " % BILLVERSION:_SSHB_346_

STATE SKA
1988 LEGISLATIVE SESSION PUBLISHDATE :
EEOUF-ST, FISCAL NOTE

Revision Date: » .j. Publ ic Safetv

Title: An act authorizing the Board of bru” rifn & "Wi Id life Protect tun
Fisheries to establish noncommercial fishing seasons..".

Sponsor: Adams, Go"ll Components « Enforcement

Requestor: House Resources

EXPENDITURES/REVENUES: (Tliousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 TY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL SECL 0 u 0 u d
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER

TOTAL - ir- u u ¢ u

POSITIONS:

FULL-TIME u w--- 0 0 0 0 0
PART-TINE I
TEMPORARY :

ANALYSIS : (Attach aseparate page if necessary)

No fiscal impact 1is anticipated.

<
¥ | Captain Conrad G. Seibel n f) 269-5509
- Preparedp y : ——-———m oo Phone:
Division: Fish & Wi/ldlife Protection Da[e. 2/2/88
Approved by Commissioner -* 2 - n m Date: j~ 1
Agency: Department of Public Safety =

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) T Z2%———— f



5-1524L

Original sponsors: Adams, Goll
and Wallis

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 346 (Resources)
IN THE LEGISLATURE CF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act authorizing the Board of Fisheries to estab-
lish noncommercial fishing seasons and areas for
elderly persons; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that many people 60 years
of age and oldermay needseparate seasons and areas in order to continue
sport, personal use, or subsistence fishing because the} are generally less
able to gain access to fishing areas that may be open to all age groups.

* Sec. 2. AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

(1) setting apart fish reserve areas, refuges”™ and sanctu-
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature:

(2) establishing open and closed seasons and areas for the
taking of fish; 1if consistent with resource conservation and develop-
ment goals, the board may adopt regulations establishing restricted
seasons and areas necessary for persons 60 years of age and older to
participate in sport, personal use, or subsistence fishing;

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

(4) establishing the means and methods employed in the

“1- CSSSHB 346(Res)



pursuit, capture” and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, capture®™ and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use fish,subsistence fish, or predators or other categories essential
for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation™ and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis-
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses-
sion,transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas™ and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits™ and registrations and the
transfer of permits and registrations between registration areas is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.43;

(12) regulating commercial, sport, subsistence, ana personal
usefishing as needed for the conservation, development, andutiliza -

tion of fisheries;

(13) requiring, in a fishery, observers un board fishing

Vessels, as ripi-inoH i'n ac ¢ Ar >



sive

Sec.

(A) iIs the only practical data-gathering or enfor

ment mechanism for that fishery;

agencies,

Pacific

(3) will not unduly disrupt the fishery;
(C) can be conducted at a reasonable cost; and
cb) can be coordinated with observer programs of other

including the National Marine Fisheries Service, North

Fishery Management Count_1, and the International Pacific

Halibut Commission;

(14)

establishing nonexclusive, exclusive, and superexcl

registration and use areas for regulating commercial fishing.

3.

This Act takes effect immediately under AS 01.10.070(c).
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Original sponsors: Adams, Goll
and Wallis
IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 346 (Resources)
IN THE LEGISLATURE OF THE*STATE OF ALA(%KA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act authorizing the Board of Fisheries to estab-
lish  noncommercial fishing seasons and areas for
elderly persons; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that many people 60 years
of age and older may need separate seasons and areas in order to continue
sport, personal use, or subsistence fishing because they are generally less
able to gain access to fishing areas that may be open to all age groups.

* Sec. 2. AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considel

advisable it accordance with the Administrative Procedure Act (AS 44.-
62) for

(1) setting apart fish reserve areas, refuges”™ and sanctu-
aries in the waters of the state over which it has jurisdiction,

subject to the approval of the legislature;

(2) establishing open and closed se‘;f%‘éff}‘and areas |
aking of fish; if consistent with resource conservationAgoals, the

board may adopt regulations establishing restricted seasons and areas
necessary for persons 60 vears of age and older to participate in
sport, personal use, or subsistence fishing;

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

(4) establishing the means and methods emploved_~Ln tite.
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pursuit, capture”™ and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, ca;;*ture, and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use fish, subsistence fish, or predators or other categories essential
for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal propagation”™ and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis-
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses-
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas”™ and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits™® and registrations and the
transfer of permitsand registrationsbetween registration areas IS
allowed; however, this paragraph does not apply to permitsissued or
transferred under AS 16.43;

(12) regulating commercial, sport, subsistence, and personal
use fishing as needed for the conservation, development, and utiliza-
tion of fisheries;

(13) requiring, in a fishery, observers on board fishing
vessels, as definedin AS 16.05.475(d), that are registered under the
laws of the state, as defined in AS16.05.475(c), after makinga

written determination that an on-board observer program

CSSSHR V./PoM



(A) is the only practical data-gathering or enforce-
ment mechanism for that fishery;

8) will not Unduly disrupt the fishery;

(C) can be conducted at a reasonable cost; and

(D) can be coordinated with observer programs of other
agencies, including the National Marine Fisheries Service, North
Pacific Fishery Management Council, and the International Pacific
Halibut Commission:

(14) establishing nonexclusive, exclusive, and superexclu-

sive registration and use areas for regulating commercial fishing.

* Sec.

3. This Act takes effect immediately under AS 01.10.u70(c) .



IS THE HOUSE 3Y ADAMS AND COLL
SPONSOR SUBSTITUTE ?0R HOUSE BILL NO. 346
IS THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATORS - SECOND SESSION
A BILL
For an Actentitled: "An Act authorising the Board of Fisheries to estab-
lish noncommercial fishing seasons and areas for
children and elder!? oersonai and providing fcr an
effective dnte.w
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.135.E57(a) is amended fa read:
fa) The Board of fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act CAS 44 .-
61) fcr

(1) setting apart ~ish reserve areas, refuges” and sar
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature!

@) establishing open and closed season# and arass for the
taking of ~tshi if consistent with resource conservation goals and
necessary to assist children and elderly persons to participate in
sport, personal use. and subsistence fishing, the board may adopt
regulations astab’'llshine: restricted seasons, and aroaa *or persons 1?2
years of age and rourger and 60 years of age ;md older!

(3) setting quotas, bag limits, harvest levels, and se»>
sire limitations on the faking of fish!

(A) establishing the means and methods employed Ln the
pursuit, capture”® and transport of fish:

(5) establishing marking and identification requirements

for means used in pursuit, capture” and transport of fishi

-1- SSHB 346
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STATE OF ALASKA A Bill  rsion: 3 jo-

1988 LEGISLATIVE SESSION [SCAL NOTE Publish Date:
REQUEST _
Revision Date: enc Affec te Public Safety
Title: A act relatmg’ T0_commercial F|sh Wild!ife Protection
ysthlng and providing Tor an effective
ate
Sponsor. RUIES - GOVErNOr'S Request Components:

Requestor: House Resources

EXPENDITURES/REVENUES: §Thousands of Dollars) :
OPERATING FY 8 FY 89 FY 90 FY il FY 92 FY 93
0 0 0 0

?ERSONAL SERVICES 0
CONTRACTUAL
SUPPLIES
EQUIPMENT
D & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS 0 0 0 0 0 )
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0] 0 0 0
FUNDING (Thousands of Dollars)
GENERAL FUNDS 0 0 0 0 0 0
FEDERAL FUNDS 1
OTHER 3 1
TOTAL 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 o 1 0 o | 0
PART-TIME 0 0 0o 0 o | 0
TEMPORARY 0 0 o | 0 o | 0
ANALYSIS:  (Attach a separate page if necessary)
Prepared by:  Colonel Jack Jordan Phone:  269-5532
Division: * Fish & Wildlife Protection Date:  01/07/88
Approved by Commissigner Date:  01/07/88
Agency: _ "Public Safety IN
D|str|but|on t&y preparer).
Legislative Finance
Leg|slat|ve Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of 1

Senate Secretary
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 364 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to commercial fishing violations;
and providing for an effective date. 1
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.710(a) is repealed and reenacted to read:
(a) A person convicted of a misdemeanor for violating AS 16.05.**
440 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subject
to the following penalties:
(L) upon a first conviction the court may, for a period of
not more than one year,
(A) forfeit the person's commercial fishing license
and theright to obtaina limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license; and
(2) upon a second or subsequent conviction the court may,
for a period of not more than three years,
(A) forfeit the person's commercial fishing license
and theright to obtaina limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license.
“* Sec. 2. AS 16.05.710 is amended by adding new subsections to read:

(c) During the period for which a limited entry permit is
-1- CSHB 364(Res)



suspended under (a) of this section a permit card may not he issued
and the permit may not be transferred or sold.
(d) In this section
(1)  "commercial fishing license" includes a crew member
license,
(2) "limited entry permit" includes an interim use permit.
* Sec. 3. AS 16.05 is amended by adding new sections to read:
Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES,
(@) A person who without any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than
(1) $3,000 for a first conviction; and
(2) $6,000 for a second or subsequent conviction.
(b) In addition to the penalties imposed under (a) of this
section, the court may
<) for a first conviction, impose a fine equal to 50
percent of the value of the fish found on board or at the fishing site
at the time of the violation; and
(2) for a second or subsequent conviction, impose a
equal to the value of the fish found on board or at the fishing site
at the time of the violation,
Sec 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, is gquilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviccion by a fine of not more
than §15,000 or bv imprisonment for not more than one vear. or by
CSHB 364(Res) -2-



both. In addition, the court may order forfeiture of any fish, or its
fair market value, taken or retained in any manner in connection with
or as a result of the commission of the violation, and the court may
forfeit any vessel and any fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violation. Any fish, or its
i Ir market value, forfeited under this section may not also be for-
feited under AS 16.05.195.  For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance of
the evidence that fish on board or at the site were lawfully taken and
retained.

(b) If & person is convicted under this section of one of the
following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of
the violation:

(1) commercial fishing in closed waters;

(?) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer-
cially; or

(4)  commercial tishing without a limited entrv permit
holder on board if the holder is required by law or regulation to be
present,

(c) If, within the 10 years preceding an offense, a person has

-3- CSHB 364(Res)



been convicted two or more times of an offense listed in (b) of this
section, regardless of whether the convictions are under this section,
under AS 16.05.722, or under former AS 16.05.720, then, upon a con-
viction of that person under this section for a violation listed in
(b) of this section, and in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to three times
the gross value of the fish found on board or at the fishing site at
the time of the violation, or a fine equal to S10,000, whichever is
greater,

* Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in

AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.83], and *6.-
05.360, a person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is guilty of a class A misdemeanor.

* Sec. 5. AS 16.05.720 is repealed.

* Sec. b. This Act takes effect immediately under AS 01.10.070(c).

C3HB 364(Res)



HOUSE commitree REPORT

€))
Date referred: 1/15/88 FURTHER REFERRALS: Judiciary
DATE
The Resources Committee has considered HB 364
"An Act relating to commercial fishing violations; and providing for an

effective date."

RECOMMENDS :

B, [*\] the same title
replace with C S BC?4
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M EMORAND® <M State f Alaska

Department: of Law

T0: DATE:
Honorable Don Collinaworth July 14, 1987
Clw— LhBiiocar file no..
DfeflU of Fish & Game
THRU: TELEPHONE NO..
465-3600
SUBJECT:
Constantine v.
from: Larri Irene Spengler State (maximum fine
Assistant Attorney General strict liability
Natural Resources Section-Juneau violations $300)

Attached is a recent court of appeals decision in
Constantine v. State __ P.2d Op. No. 717 (Alaska App., July
1987T. This case examined the question of what "noncriminal
fines are permissible when someone is convicted of a violation of
a fish and game regulation, under a strict liability standard.
This situation contrasts to criminal fines and imprisonment which
may be imposed on individuals convicted of violating fiah end
game regulations upon a showing of at least negligence, which
conviction constitutes a misdemeanor, rather than a violation.

The court held that AS 12.55.035(b)(5) controls the
maximum fine for a violation, $300, and thus $300 is the maxlmm
fine that can be imposed for convictions of violations of fish
and game regulations. Additionally, the court noted that it saw
"no reason to allow a defendant, even if he or she acted without
fault, to have a valid claim to fish or game obtained in

violation of .a regulation."” Decision, p. 7. However, the $300
fine and forfeiture of illegally taken fish or game for a
violation (under strict liability) contrasts w ith che

significantly higher fines for a misdemeanor (if negligence or
intent can be proved) authorized by AS 16.05.720, and with the
forfeiture of equipment used in conjunction with the misdemeanor
authorized by AS 16.05.195.

The Department of Law's Office of Special Prosecutions

and Appeals, which handled the appeal, is currently considering
petitioning the state supreme court for a review of the court of
appeals’ decision. We will keep you apprised of any

developmgnt*.

In the meanwhile, it is worth noting that the court
mentioned that it was not authorized to impose more substantial
sanctions for strict liability violations unless "the legislature
should specifically indicate that it is necessary to impose

substantial penalties,” and the legislature "should also
establish the nature of these penalties, even if they can be
properly denominated as noncriminal penalties." Decision, p. 7.

Thus, even if the supreme court accepts a petition for review of
the lower <court's decision, your department may wish to consider

02-00" »<R«v 10-84)
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whether it would be appropriate to recommend to the governor's
office that some legislative action be sought in the future.

LIS/cck

Attachment

cc w/attach.:
Steve Pennoyer
Norm Cohen
Ken Parker
Beth Stewart
Norval Netsch
Lew Pamplin
Steve Behnke
ADF&G

Liza McCracken
DOL

W.H. Hawley
OSPA/Anchorage
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ecrime”; that s, if the state proves negligence rather than
relying on strict liability. The court merely ruled that the
legislature had not yet authorized any fine greater than $300
and did not decide whether Jlarger fines could be 1imposed that
did not amount to criminal penalties. A copy of the
Constantine opinion 1is attached.

Legislation 1is needed to authorize higher fines for

violations - perhaps up to $5000. $300.00 fines are meaning—
less to commercial fishermen. They would pay $300.00 fines 1in
advance. The court indicated in Constantine that the
legislature should make findings indicating that substantial
penalties are necessary. Legislation authorizing civil fines
similar to those provided by the Magnusen Act might also be
appropriate. More substantial forfeitures should also be

permitted to supplement the existing enforcement scheme or as
an alternative.

A separate reason new penalty provisions are needed
is inflation. The present Title 16 penalty provisions which
generally provide for maximum fines of $5000 were enacted many
years ago and should be revised upward to permit more substan—

tial fines whenthe state establishes a mcrime"™ - that a
defendant acted negligently, recklessly, or intentionally. A
single set near the mouth of a stream may prevent spawning and
effectively ruinan entire run of salmon. Secondly, the 1in-—
centive to fishillegallyis high because, for example, a
single 1illegal set for salmon at the right time and place can
result in the catch of $15,000.00 worth of fish. Thus, larger
fines, as well as imprisonment, and forfeitures of fishing

vessels should be available as penalties for these more serious
violations.

Finally, if the foregoing legislation is offered, the
other penalty provisions in Title 16 should be reviewed and
possibly harmonized.

cc: Liza McCracken
Charles Merriner
Larri 1. Spengler
Don W. Collinsworth ~
Capt. Jack Jordan
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IN THE HOUSE
CS FOR HOUSE BILL NO. 36A ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to commercial fishing violations;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.710(a) is repealed and reenacted to read:
(a) A person convicted of a misdemeanor for violating AS 16.0°
A40 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subject
to the following penalties:
(L) upon a first conviction the court may, for a period of
not more than one year,
(A)  forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license; and
(2) upon a second or subsequent conviction the court may,
for a period of not more than three years,
(A) forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license.
* Sec. 2. AS 16.05.710 is amended by adding a new subsection to read:
(c) In this section

-1- CSHB 36A( )



10
1
12
13
14
15
16
17
18
19
20
2
22
23
24
25
26
27
28

29

.WORK DRAFT WORK DRAFT WORK DRAFT

(1)  "commercial fishing license" includes a crew member
license;
(2) "limited entry permit" includes an interim use permit.
Sec. 3. AS 16.05 is amended by adding new sections to read:
Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES.
(a) A person who without any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than
(1) $3,000 for a first conviction; and
(2) $6,000 for a second or subsequent conviction.
(b)  In addition to the penalties imposed under (a) of this
section, the court may

(1) for a first conviction, impose a fine equal

percent of the value of the fish found on board or at the fishing site
at the time of the violation; and

(2) for a second or subsequent conviction, impose

equal to the value of the fish found on board or at the fishing site
at the time of the violation.

Sec. 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, is guilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine cf not more
than $15,000 or by imprisonment for not more than one year, or by
both. In addition, the court may order forfeiture of any fish, or its
fair market value, taken or retained in any manner in connection with
or as a result of the commission of the violation, and the court may

CSHB 364( ) -2-
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forfeit any vessel and any fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violation. Any fish, or its
fair market value, forfeited under this section may not also be for-
feited under AS 16.05.195. For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance oL
the evidence that fish on board or at the site were lawfully taken and
retained.

(b) If a person is convicted under this section of one of the
following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of
the violation:

(1) commercial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or ocher device designed or employed to take fish commer-
cially; or

(4)  commercial fishing without a limited entry permit
holder on board if the holder is required by law or regulation to be
present.

(c) If, within the 10 years preceding an offense, a person has
been convicted two or more times of an offense listed in (b) of this
section, regardless of whether the convictions are under this section,
under AS 16.05.722, or wunder former AS 16.05.720, then, upon a

-3- CSHB 364( )
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conviction of that person under this section for a violation listed ir.
(b) of this section, and in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to three times
the gross value of the fish found on board or at the fishing site at
the time of the violation, or a fine equal to $10,000, whichever is
greater.
Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in
AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860, a person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is'guilty of a class A misdemeanor,

* Sec. 5. AS 16.05.720 is repealed.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 364 () ~4-
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Appearances: Lisa M. Fitzpatrick, Assistant Public
Defender, and Dana Fabe, Public Defender,
Anchorage, for Appellant Constantine, Barbara K.
Brink, Assistant Public Defender, and Dana Fabe,
Public Defender, Anchorage, for Appellants. Koktelash

and Byayuk. W. H. Hawley, Assistant Attorney
General, Office of Special Prosecutions and Appeals,
AnChorage, and Harold M. Brown, Juneau, for
Appellee.
Before: Bryner, Chief Judge, Coats and Singleton,
Judges.

COATS, Judge.
BRYNER, Chief Judge, concurring.
SINGLETON, Judge, dissenting.

This case raises the question of what noncriminal penalties the
court is authorized to impose for the violation of a regulation.1 |In Beran
v. State, 705 P.2d 1280 (Alaska App. 1985), we dealt with Fish and Game
Regulation 5 AAC 39.002 which provides:

Liability for Violations. Unless otherwise provided in
5 AAC 01-5 AAC 41 or in AS 16, a person who violates
a provision of 5 AAC 01-5 AAC 41 is strictly liable for
the offense, regardless of his intent.

l. Aleck Constantine was found to be in violation
regulation, based upon a no contest plea, for fishing in closed waters. 5
AAC 06.350(f). District Court Judge John D. Mason imposed a fine of
$2,500, all suspended, and placed Constantine on probation for two years.
Judge Mason ordered $6,797.60 worth of fish and 150 fathoms of gill net
forfeited to the state.

David- Byayuk was found to be in violation of a regulation, based
upon a no contest plea, for fishing in closed waters. 5 AAC 06.350(f).
Superior Court Judge S. J. Buckalew, Jr., imposed a fine of $5,000 with
$3,000 suspended. The suspension was conditioned on no similar violations
for one year. The fish on board the vessel, valued at $6,094.62, and
three shackles of net were forfeited to the state. |

George Koktelash was found to be in violation of a regulation,

based upon his no contest plea, for fishing outside the Naknek
subdistrict. 5 AAC 06.320(e). Judge Buckalew imposed a fine of S2,000.
all suspended. The suspension was on the condition of no similar

violations within one year. Judge Buckalew ordered the forfeiture of the
gear and fish on board the vessel.

of

a



We concluded that the Board of Fisheries, in passing this regulation.
intended to authorize the imposition of criminal penalties for fishing
regulations even if the defendant had acted without negligence. Beran,
705 P.2d at *1284, However, we held that we could not find that the Board
of Fisheries was authorized to criminalize violations which occurred without
negligence where the legislature had not specifically given it that
authority. |d. at 1284-85. We concluded that, under these circumstances,
in order for a court to impose criminal penalties for the violation of a
fishing regulation, proof of at Ileast a mens rea of negligence was
necessary. Jd at 1291.

In Beran, we also concluded that the legislature did authorize
the Board of Fisheries to make the breach of a regulation punishable by a
noncriminal fine without proof of a culpable mens rea. Id. at 1233-84.
However, we did not decide what noncriminal penalties could be imposed.
kl. at1284 n.4. In this appeal, we are asked to determine what penalties
the legislature intended to be available to sanction those found in violation
of fish and game regulations where the state elects to proceed rn a theory
of strict liability.

The appellants point to the definition of a "violation” as it is
defined in AS 11.81.900(b) (56):

"violation" is a noncrjminal offense punishable only by

a fine, but not by imprisonment or other penalty;

conviction of a violation does not give rise to any

disability or legal disadvantage based on conviction of
a crime; a person charged with a violation is not

entitled

(A) to a trial by jury; or ?

(B) to have a public defender or otner counsel
appointed at public expense to represent the
person

The appellants cite AS 12.55.035(b)(5) which setsa maximum fine of S2C0

for a violation and AS 12.85.010 which states that the provisions of Title

71



12 "apply to all criminal actions and proceedings in all courts except where
specific provision is otherwise made . . . ." They contend, therefore,

that a S300 fine is the maximum sentence which may be imposed for a strict

liability violation of fish and game regulations.
*

The state contends that it is a misconception to assume that AS
12.85.010 precludes reference to any penalty f-rovision other than AS
12.55.035(b)(5) for fish and game violations wunder Title 16. The state
urges us to apply the penalty sections, except those which provide for

imprisonment, set forth in AS 16.05.720(a) and (c) and AS 16.05.195.1

J. Alaska Statute 16.05.720 states in pertinent part:

Penalties. (a) Except as modified by (c) of this
section, a person who violates AS 16.05.480-16.05.690
or the regulations of the department pertaining to
commercial fisheries is guilty of a misdemeanor and
upon conviction is punishable by a fine of not more
than $5,000, or by imprisonment for not more than one
year, or by both.

(c) A person who is convicted of commercial
fishing in closed waters, commercial fishing during a
closed period or season, or commercial fishing with
unlawful gear including but not Ilimited to nets, pots,
tackle, or other devices designhed or employed to take
fish commercially, is guilty of a misdemeanor and in
addition to the penalty imposed wunder (a) of this
section is punishable by a fine of not less than the
gross value to the fisherman of the fish found on the
vessel or at the fishing site at the time of the
violation. Upon a third conviction of a person for a
violation under this subsection, and in addition to the
forfeiture provision in AS 1605710, the fjne shall be
not Iless than three times the gross value to the
fisherman of the fish found on the vessel or at the
fishing site, or, if no fish are found on the vessel or
at the fishing site, a fine of not more than 810,000

Alaska Statute 1605195 states:

(footnote continued)



These penalties involve fines of up to 35,000 and the forfeiture of fish and

gear.

(footnote continued)

Forfeiture of equipment. (a) Guns, traps, nets,
fisning gear, vessels, aircraft, other motor vehicles,
sleds, and other paraphernalia or gear used *n or in
aid of a violation of this title, or regulation adopted
under this title, and all fish and game or parts of fish
and game or nests or eggs of birds taken, transported
or possessed contrary to the provisions of this title,

or regulation adopted under it, may be forfeited to the
state

(1) upon conviction of the offender in a criminal
proceeding of a violation of this title in a court of
competent jurisdiction; or

(2) upon judgment of a court of competent
jurisdiction in a proceeding jn rem that an item
specified above was used in or in aid of a violation of
this title or a regulation adopted under it.

(b) Items specified in (a) of this section may be
forfeited under this section regardless of whether they
were seized before instituting the forfeiture action.

(c) An action for forfeiture under this section
may be joined with an alternative action for damages
brought by the state to recover damages for the value
of fish and game or parts of them or nests or eggs of
birds taken, transported or possessed contrary to the

provisions of this title or a regulation adopted under
it.

(d) It is no defense that the person who had the
item specified in (a) of this section in possession at
the time of its use and seizure has not been convicted

or acquitted in a criminal proceeding resulting from or
arising out of its use.

(e) Forfeiture may not be made ”~f an item
subsequently sold to an innocent purchaser in good
faith. The burden of proof as to whether the

purchaser purchased the item innocently and in good
faith shall be on the purchaser,

(f) An item forfeited under this section shall be

(footnote continued)



After closely examining the question of what noncriminal
sanctions might be appropriate for violations of fisheries regulations, we
conclude that the legislature simply has not addressed this problem. We
are reluctant to assume that the legislature intended to allow imposition of
the maximum permissible noncriminal sanctions in the face of legislative
silence. The cases before us involve the imposition of large fines and
forfeiture of fish and gear in cases where there has been no proof that
the defendants acted with negligence. In Beran, Chief Judge Bryner, in
a concurring opinion, concluded that the due process clause of the Alaska
Constitution, art. 1 8§ 7, precluded imposition of criminal sanctions for an
offense where there had been no proof of a minimum mens rea. 705 P.2d
at 1292. In my concurring opinion in Beran, | recognized that this due
process issue raised a serious question, but found it unnecessary to
resolve this issue under the facts of Beran.* jd. at 1293.

We consider the imposition of substantial penalties for the
violation of an offense without proof of mental culpability to be a serious
matter. We recognize that other states and the federal government have

allowed the imposition of substantial sanctions, including imprisonment,

(footnote continued)

disposed of at the discretion of the department.
Before the department disposes of an aircraft it shall
consider transfer of ownership of the aircraft to the

Alaska Wing, Civil Air Patrol. n
*, In Beran v. State. 705 P.2d 1280 (Alaska 1985), the narrow
holding of the case was that, unless specifically authorized by the

legislature, criminal sanctions could not be imposed for the violation of a
fishing regulation without proof of a mens rea of at least negligence.



without proof that an offense was committed with a culpable mental state.
However, before the courts are authorized to impose these sanctions, in
fight of the due process implications wunder the Alaska Constitution, we
believe that the legislature should specifically indicate that it is necessary
»

to impose substantial penalties. The legislature should also establish the
nature of these penalties, even if they can be properly denominated as
noncriminal penalties.

We believe thatit is sufficiently clear that the legislature has
approved at least the imposition of a maximum fine of S300 for a
noncriminal violation. ASi 12.55.035(b)(5). We also believe that it is clear
that the legislature intended to authorize the court to order the forfeiture
of any fish or game obtained in violation of a regulation. We see no
reason to allow a defendant, even if he or she acted without fault, to have
a valid claim to fish or game obtained in violation of a regulation. We
believe that AS 16.05.190 and AS 16.05.195 provide sufficient Ilegislative
authorization for this action. However, we are unwilling to go beyond this
point without a clearer indication of legislative intent.

The sentences are REVERSED and the cases are REMANDED for

resentencing consistent with this opinion.%

)

Constantine claims that the trial court erred in ordering the
forfeiture of all of the fish on board his vessel. He argues that the state
failed to show that all the fish were fruits of the violation. Our decision
to remand for resentencing makes it unnecessary for wus to decide this
issue.



BRYNER, Chief Judge, concurring.

In order to avoid the possibility that the dissent might engender
some degree of confusion, I think it appropriate to summarize my
understanding of the Ilimited scope and effect of our decision ,n
Beran v. State, 705 P.2d 1280 (Alaska App. 1985), and in the present
case.

In Beran, we held that, absent express legislative authorization,
the Board of Fisheries was not empowered to create a strict liapiiity
offense punishable by criminal sanctions. We nonetheless concluded that
the regulation challenged in that case could be enforced as a strict liability
offense but only if punished exclusively by noncriminal penalties. We
expressly left open the question of what penalties might be consicered
permissible. Beran, 705 P.2d at 1283-84 and n.4.

Our decision today provides a partial answer to the question *e
left open in Beran: we hold only that, in the absence of more specific
legislation, the challenged regulation, when enforced as a strict liability
offense, is punishable under the provisions applicable to noncriminai
violations under AS 12.55.035(b)(5).

We do not purport to restrict the legislature from adopting
other, more stringent noncriminal penalty provisions. Nor do we restrict
the state from invoking the full force of the sanctions already provided for
under Title 16, by prosecuting violators for negligent, r=:ker than

innocent, acts. See Reynolds v. State, 655 P.2d 1313 (Alaska Aoo. 1;c2).



SINGLETON, Judge, dissenting.

These consolidated cases present a single issue: What penalties
has the legislature prescribed for violations of commercial-fishing
regulations?1 It appears to me that the Ilegislature has clearly and
unambiguously manifested its intention that the only penalties provided for
commercial-fishing violations are to be found in AS 16.05.720(a) and (c).
A contrary holding constitutes, statutory repudiation, not statutory
interpretation.2

Alaska Statutes 16.05.010-.950 constitute the Fish and Game

Code. See AS 16.05.950. Alaska Statute 16.05.720 is part of this code

1. The majority has mischaracterized the question as "what
noncriminal penalties the court is authorized to impose for the vio<ation of
a [commercial-fishing] regulation.” See supra p. 2 (emphasis added).

The mischaracterization comes from the majority s initial failure to recognize
legislative supremacy in providing penalties for violations of law, and also
from the majority's failure to recognize that AS 16.05.720(a)-(c) were ail
enacted in 1959. See ch. 94, art. | 8 23, art. Il § 12 (1959). As | shall
show,a fine in any amount was a "criminal penalty"” at that time. See §
65-2-1 ACLA (1949) which provided:

"Crime" defined. That a crime or public offense is
an act or omissionforbidden by law, and punishable,
upon conviction, by either of the following
punishments: First. Death; Second. Imprisonment;
Third. Fine; Fourth. Removal from office; Fifth.
Disqualification to hold and enjoy any office of honor,
trust, or profit.

This section was amended by ch. 132, 8§ 2, SLA 1957 to abolish

capital punishment, and was renumbered after codification without
significant change as former AS 11.75.020. This section was repealed in
1978. |

2. The extent to which seizure and forfeiture of gear is also

available as a penalty for a violation of a commercial-fishing regulation :s
governed by AS 16.05.190 and AS 16.05.195. See also § 39-2-10 ACLA
(1949), which governed "forfeitures™ for violations of fishing regulations
prior to statehood.



and was clearly intended by the legislature to provide the penalties for all
commercial-fishing violations. See Theodore v. State. 407 P.2d 182
(Alaska 1965), cert, denied, 384 U.S. 951 (1966). This is clear from the
plain wording’cf AS 16.05.720, which provides:

(a) Except as modified by (c) of this section, a
person who violates AS 16.05.480-16.05.690 [statutes
regulating commercial fishing] or the regulations of the
department pertaining to commercial fisheries is guilty
of a misdemeanor and upon conviction is punishable by
a fine of not more than $5,000, or by imprisonment for
not more than one year, or by both.

By its terms, the statute applies to anyone who violates a
commercial-fishing regulation. It makes no mention of mens rea. Reading
the statute as the exclusive penalty provision for theseviolations is
reinforced by AS 16.05.925, enacted in 1934, which provides in relevant
parf:

A person who violates AS 16.05.920, or a regulation

adopted under this chapter or AS 16.20, is guilty of a

class A misdemeanor. However, a person who violates

a regulation adopted under this chapter for the

regulation of commercial fisheries is subject to the

penalties set out in AS 16.05.720. (Emphasis added. ]
Compare AS 16.05.900 (a wuerson who violates AS 16.05.370-.895 is guilty
of a class A misdemeanor [and implicitly subject to the penalties prescribed
in AS 12.55.035]).

The majority does not explain why it finds these statutes
inapplicable to these consolidated cases. It does not contend that they are
ambiguous. It appears to mistakenly conclude that because the legislature

refers to a violation of a commercial-fishing regulation ~as a "misdemeanor,"”

this somehow excludes strict-liability offenses and renders thedescribee



penalties inapplicable in the absence of a finding of mens rea.1 This
would seem to be the only explanation for the court ignoring the plain
language of AS 16.05.720 and looking instead to AS 12.55.035. If this is
the basis for the majority’s action, its error comes from failing to
recognize that the Fish and Game Code was enacted in 1959, long before
the adoption of the Revised Criminal Code or AS 12.55.035.° Further, in
1959, any violation of law punishable by a fine was a crime. See § S5-2-1
ACLA (1949) (former AS 11.75.020). And, any crime that WdS not a
felony was a misdemeanor. See former AS 11.75.030, which provided:

Crimes are divided into felonies and misdemeanors. A

felony is a crime which is or may be punishable by

imprisonment for a period exceeding one year. Every

other «crime is a misdeme. nor. (See also] § 65-2-2

ACLA (1949).

Consequently, there is no reason to believe that a prudent
legislator, contemplating enactment of what would become AS 16.05.720,
would have considered it inconsistent to treat a violation of a
commercial-fishing regulation as a strict liability offense, and to term such
a violation a misdemeanor carrying a penalty of wup to one year

imprisonment and a fine of up to $5,000. This conclusion is reinforced by

the way fishing violations were being treated at the time these statutes

were enacted. Prior to statehood, unlawful fishing in Alaska was

1. It is difficult to respond to the majority opinion in the
absence of any reasons for its conclusions beyond a hinted antipathy to
strict liability. | have, therefore, assumed that references to

"misdemeanors"” in AS 16.05.720 explain the majority’s decision.

*, And long before this court's decisions in Beran v. State.
705 P.2d 1280 (Alaska App. 1985), and Reynolds v. State, 655 P.2c 1313
(Alaska App. 1982). Consequently, the concerns voiced in those decisions

could not have influenced the legislature’s choice of language.



regulated by federal law. See 48 U.S.C. 8§ 222 (1952). See also § 39-2-10
ACLA (1949) (codifying federal Ilaw). The predecessor to AS 16.05.720

was 48 U.S.C. § 226 (1952) (§ 39-2-10 ACLA (1949)), which provided in

relevant part:

Any person, cor .,any, corporation or association
violating any provisions of sections 221-228 or 230-241
[statutes regulating commercial fishing in the territory
of Alaska] of this title, or of any regulation made
under authority of said sections shall, upon conviction
thereof be punished by a fine not exceeding $5,000 or
imprisonment for a term not more than ninety days in
the county jail or by both such fine and imprisonment

The federal courts had consistently interpreted violations of the
commercial-fishing regulations as "misdemeanors.” United States v.
Doo-Noch-Keen, 2 Alaska 624, 628 (D. Alaska 1905). But see United
States v. Alaska Packers' Ass'n and Babler, 1 Alaska 217, 224 (D. Alaska

1901).* The courts had just as consistently held violations to be strict-

liability offenses. Doo-Noch-Keen, 2 Alaska at 623; see also

*, In United States v. Alaska Packers’ Ass'n and Babler. 1
Alaska 217 (D. Alaska 1901), the court considered a prosecution which was
apparently brought wunder former 8§ 180, 183 of the Alaska Penal Code,

and concluded that a fish and game violation wa: a felor.y. It then
concluded that criminal intent was a necessary element. I_d at 224. The
court did not explain why it thought the offense was a felony. In later

cases, it was argued that a provision in § 183 providing for "imprisonment
at hard labor for a term not exceeding ninety days” made a fishing

violation a "felony." Apparently, under federal law, imprisonment at hard
labor was limited to penitentiaries, and imprisonnent in penitentiaries was
limited to felonies. United States v. Doo-Noch-Keen, 2 Alaska 624, 625
(D. Alaska 1905). In Doo-Noch -Keen, the court concluded that this
principle of federal law did not apply to fishing violations, which it held
were misdemeanors. In any event, the court concluded that, whether a

felony or a misdemeanor, a fishing violation was a "statutory crime' and
not a common law crime and, therefore, no showing of criminal intent was
required. Jd. at 628. It appears clear that fishing violations were
thereafter considered misdemeanors, not felonies. United States v. Kcno,
4 Alaska 613, 621 (D. Alaska 1912). ~
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Rustad v. United States. 258 F.2d 563, 565-67 (9th Cir.), cert, denied,
358 U.S. 898 (1958) (in prosecution for fishing in a closed area appellate
court pointed out that sole issue submitted to jury was whether appellant's
boat was fishing in a closed area; the court approved instructions
informing jury that there was no need to prove intent and that the
government need only prove an act in violation of the regulation).

In summary, a legislature in 1959, contemplating the enactment
of legislation providing for penalties for fishing violations, would not have
seen any inconsistency in calling a violation a misdemeanor and in imposing
strict liability, since that was the accepted practice at the time. Nor

would it have considered referring to the trial of such a case as a

"criminal” proceeding, or referring to the penalty imposed as a "criminal”
penalty inconsistent with strict Iliability. Consequently, the wuse of the
term "misdemeanor” in AS 16.05.720, standing alone, cannot support a

finding that the legislature intended that the penalties provided in that
section would not apply in the absence of a finding of mens rea.
There is nothing in AS 12.55.015 or AS 12.55.035(a) which is

inconsistent with Jlooking to AS 16.05.720 as the exclusive source of

penalties for violations of commercial-fishing regulations. Alaska ?' *tute
12.55.015 indicates that a court may impose a fine on a person convic of
an offense, when authorized by law, and as provided in AS 12.55.035 5

12.55.035(a) states that "[ujpon conviction of an offense, a defendant mav
be sentenced to pay a fine as authorized in this section or as otherwise
authorized by law . . . ." Alaska Statute 16.05.928 clearly establishes
that penalties for commercial-fishing violations are to be found in AS

16.05.720, i.e., are "otherwise authorizec by Ilaw,” and, by implication,



are not to be found in AS 12.55.035. Consequently, AS 16.05.720 serv«t

to taka commercial-fishing violations out of AS 12.55.035.

Nor do the definitions in the Revised Criminal Code, which went
into effect for the first time in 1930,* point to a different result. The
introductory paragraphs to these definitions make it clear that they are
intended only "for purposes of this title,” or "as used in this title,"” i.e..
Title 11. See, e.g., 11.81.900(a) ‘& (b). Thus, they have no bearing on
the proper interpretation to be given to the fish and game statutes in Title
16, enacted over twenty years earlier. More significantly, AS 11.31.600,
which requires a culpable mental state wunless an offense is specifically
labeled a "violation,” or "is designated as one of strict liability,” is one of
a series of statutes expressly made inapplicable outsice of the Revised
Criminal Code and therefore has no bearing on Title 16 offenses. See.
e.g., AS 11.81.640 ("AS 11.81.603-11.81.630 (general principles of criminal

liability] apply only to this title").

*, See, e.g., AS 11.81.900(b)(9) "crime™ means an offense for
which a sentence of imprisonment is authorized; a crime is either a felony
or a misdemeanor; (b)(19) "felony" means a crime for which a sentence of
imprisonment for a term of more than one year is authorized; (b)(31)
"misdemeanor” means a crime for which a sentence of imprisonment for a
term of more than one year may not be imposed; (b)(33) "offense” means
conduct for which a sentence of imprisonment or a fine is authorized; an
offense is either a crime or a violation; and, finally, (b)(56) "violation" is
a noncrimincl offense punishable only by a fine, but not by imprisonment
or other penalty; conviction of a violation does not give rise to any
disability or legal disadvantage based on conviction if a crime; a person
charged with a violation is not entitled (A) to a trial by jury; or (B) to
have a public defender or other counsel appointed at public expense to
represent the person.

These definitions replaced those in former AS 11.75.020 and AS
11.75.030 (recodifying 8§ 65-2-1 (ACLA 1949)). It was these now repealed
statutes which were in force when AS 16.05.720 was first enacted.



The majority offers no reasons why AS 16.05. 1SO-. 195,
governing forfeitures, are inapplicable to these appellants. Alaska Statute
16.05.190 does not refer to a "misdemeanor"” but simply requires a
conviction c\JA}‘ the offender. Again, looking at this language as it would
have been interpreted in 1959, when the statute was enacted, anyone
violating a commercial-fishing regulation was subject to conviction in a
criminal proceeding iif he or she was subject to a fine of any amount,
including $300. The majority does not dispute the fact that forfeiture s
an appropriate penalty for a violation of a commercial-fishing regulation.
See Graybill v. State, 545 P.2d 629 (Alaska 1976) (forfeiture after
conviction of commercial-fishing regulation can take place without recourse
to separate civil in rem forfeiture proceeding). See also
F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980). There is
nothing in Title 12 inconsistent with permitting forfeitures in this case.
Alaska Statute 12.55.015(c) '"learly permits forfeitures where authorized by
law. Similarly, AS 16.05.190-. 195 authorize forfeitures for violations of
commercial-fishing regulations.

In conclusion, a fair reading of the applicable statutes clearly
establishes that the penalties authorized in AS 16.05.720, and not the fines
authorized in AS 12.55.035, were intended by the Ilegislature as the
exclusive source of penalties for violations of commercial-fishing
regulations. There is nothing in Title 11, Title 12, or Title 16 limiting the
availability of forfeiture or fines under $5,000 as a remedy for fishing

violations.7 | would therefore affirm the decisions of thl district court.1

, A pervasive theme underlying the majority opinion is a

(footnote continued)
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(footnote continued)

supposed Alaska Constitution limitation on _legislative authority to impose
strict liability for commercial-fishing violations. No such limitation exists!

proposed Alaska Constitution was debated by popularly elected delegates
uring the winter of 1955-56. The constitution was™ approved by the
oters and the United  States Congress, and took effect on Januar¥, 2
959, when President Eisenhower signed the official statehood proclamation!
ee V. Fischer, Alaska's Constitutional Convention 3 (1975).

As Mr. Fischer, a delegate to the convention, points out:

“In drafting the declaration of rights, the
committee and the convention were generally unwilling
to let go of tradicion. As a result. Article | of the
Alaska = Constitution includes = standard  provisions
contained in otherstate constitutions and in ‘the first
ten amendments to the United States Constitution ....
A few changes were made pertaining to then current
problems ~In  the area of ?,overnment-llndmd_ual

S relationships, but largely deliberations on this article
[Article | Declaration "of Rights] were more sminlflcant
with respect to subject matter that was kept out of the
constitution than the provisions that were included.

ld. at 70.

M¥_ independent review of the minutes of the convention bears
out Mr.  Fischer's conclusions. ~ See 6 Proceedings of the Alaska
Constitutional Convention (PACC) App. V at 71 (December 15, 1955). See
also 2 PACC at 1446-50: 1446-49 (January 7, 1956). There certainly were
specific areas _in which “the constitutional convention wished to provide
reater protection to criminal defendants than was found in the Bill of
ights. "But this was the exception, not the rule. Thus, the oft-repeated
statement that the drafters of the Alaska Constitution intended to provide
criminal defendants substantially greater protection than was_then current
under federal law would appear”to be largely judicial myth without a basis
in historical fact. But see Breese v. Smith, 501 P:2d 159, 167 n.39
Alaska 1972%; State v. Browder. 486 P.2d 925, 936-37 (Alaska 1971g'
lasgow v. State, 469P.2d 682, 686 (Alaska 1970); Roberts v. State. 453
P.2d 340, 342 (Alaska 1969).

It is not necessary to explore this general point further,
however, because the legislature's right to establish strict liability for
commercial-fishing violations seems especially constitutionally secure. Prior

to statehood, Alaska law was federal law and the rights of its citizens '*ern
those rights established wunder the United States Constitution and those
statutes implementing it and enacted by the United States Conﬂress.

V. Fischer, Alaska's ~ Constitutional Convention 9.  Strict lability or

violation of statutor%/,t I.e., ncncommon law, offenses was firm% eLthaSb I*m *
d . ¢

in federal law at t time. United States v. Dotterweich, 3

(footnote continued)



(footnote continued)

234 (1943); United States v. Balint, 253 U.S. 250, 252 (1922). In fact,
the first hint that strict liability in any circumstance micr.t  be
unconstitutional came in Lambert v. California, 355 U.S. 225 (1957). As
we have seen, strict liability for commercial-fishing violations was firrr.iy
established in Alaska law at the time of the constitutional convention, see
Rustad v. United States, 258 F.2d 563, 567 (9th Cir.), cert, denied, 353
U.S. 893 (1958); Doo-Noch-Keen, 2 Alaska at 623, and remains firmiy

established for commercial-fishing violations in federal law today. See
Ur.-ted States v. Ayo-Conzalez, 536 F.2d 652,. 662 (5th Cir. 1976), cert,
denied, Gonzalez v. United States, 429 Uu.sS. 1072 (1977). The
constitutional convention was deeply concerned with the management of the
state's fish and game and devoted a number of hours to the question. See
V. Fischer, Alaska's Constitutional Convention 134-37. There is nothing
in that discussion, nor in theresulting constitution, critical of strict
liability. Under the circumstances, there is simply no basis for concluding
that a legislature establishing strict liability >r commercial-fishing

violations would contravene the state constitution.

In fact, the AlaskaState Constitution may have expressly
manifested an intent that commercial-fishing violations be strict Iliability
offenses. Alaska Constitution Article VIII § 3 provides that "[wjhenever

occurring in their natural state, fish, wildlife and waters are reserved to
the people for common use."

The committee proposing this provision explained its purpose in
part, as follows:

Game fish. wildlife, fisheries, and water are
recognized as belonging to the state so long as in a
natural State. These resources are subject to a
private right only when they have been acquired or
utilized as provided by law. For example, a private
person has no right to buy and sell wild animals in
their natural state, but once an animal is taken in
compliance with law, it becomes the property of the
taker, subject to use or disposition within the
law-. . . . [Emphasis supplied.]

6 PACC Appendix 5proposal 3 atV> proposal °A at 93.
The legislature implemented Article VIII 8 3 by enacting AS

16.05.920(a) whicn states: n

Unless permitted by this chapter or uy a regulation
adopted under this chapter, a person may not take,
possess, transport, sell, offer to sell, purchase, or
offer to purchase fish, game or marine aquatic plants,
or any part of fish, game or aquatic plants, or 3 nest
or egg of fish or game.

(footnote continued)
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(footnote continued)

Th« Alaska Supreme_ Court relied on this statute and particularly
the fact that it was phrased in the negative to strike down a subsistence
defense to violation of a hunting regulation. See State v. Eluska. 724
P.2d 514, 515 (Alaska 1986) ("uniess permitted,' no one has a rignt to
take or possess Alaska game"). The statute and the state constitutional
provision  strongly support °~ the conclusion that commercial-fishing
r&gulations were” intended to be "strict liability" offenses, since no one

could lawfully possess fish unless expressly authorized to do so by statute
or regulation.

_ The majority holds that the legislature has established a
maximum fine of S300 for commercial-fishing "viglations." Ironically, the
legislature enacted a number of penalty “provisions in 1959 govérning
noncommercial fish and gameviolations in which no proviSion  for
Imprisonment  was  made;  thus, these provisions would qualify as
"violations" under the Model Penal Code. In each case, the maximum fine
exceeds S300.  See, egS AS 16.05.860 (Si,000 Per day maximum fine);
AS 16.10.030 (maximum S5Q0 fine). If the legislature did not consider a
maximum $300 fine sufficient to deter noncommercial-fishing violations in
1959, it i1s inconceivable that it would consider a maximum S3C0 fine
sufficient to deter commercial-fishing violations in 1937.  The state has
argued, and the district court has found, that strict liability is necessary
to” enforce the fish and game laws. If this is so, the majority's decision
will substantially undermine enforcement, a result which "the” legislature

wouid unlikely “have intended. Curiously, the majority does not even
address this argument.

Neither Beran nor Reynolds supports the majority's decision,
Beran and Reynolds depend primarily on a factual conclusion that strict
liability supported by a penalty of imprisonment s not necessary to
enforce the state's flshlng requlations.” Beran, 705 P.2d at 1290-91;
Reynolds, 655 P.2d at 131S. ~Where strict liability is necessary for
effective enforcement, it must be sustained. See WNelson v. State, 337
P.2d 933, 935 (Alaska 1_964)b. In addition, Beran rested on the assumption
that strict liability punishable by imprisonment was not in accordance svith
other provisions of law. 705 P.2d at 1283-90. No similar shewmg couid
be made regarding fines and forfeitures. In fact, the Alaska Supreme
Court has specifically held that fines and forfeitures, which do not depend
on the defendant's degree of culpability, are not ev®p "criminal penalties.?
as the majority apparently understands that term., Resek v. State.  »03
P.2d 288, "291-93 (Alaska 1935?. The court analo?lzed forfeitures to fines
and reasoned: "the forfeiture [aw does not attempt to tailor the amount cf
loss suffered through a forfeiture to the degree of culpability-to :it the
‘punishment’ to the crime. The forfeiture penalty may be high for some,
and negligible or non-existent for others who are as deserving or even
more deserving of criminal punishment." |d. at 292.
(footnote continued)
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(footnote continued)

Alaska Statute 16.05.720(a) establishes maximum fines but
establishes no minimum. Nor does it set out standards for determining
what fines would be appropriate in individual cases. Thus, by default, we
must look to AS 12.55.035(a) for this limited purpose. This section makes
it clear thaj "[i]n determining the amount and method of payment of a
fine, the court shall take into account the financial resource of the

defendant and the nature of the burden its payment will impose. No
defendant may be imprisoned solely because of inability to pay a fine."
Thus any fine imposed under this section will depend upon a defendant's

ability to pay and not on his or her culpability. See Karr v. State, 686
P.2d 1192 (Alaska 1984; (interpreting similar language in AS 12.55.045
regarding restitution). It follows that such fines are not criminal
penalties. Resek, 706 P.2d at 292. Thus, none of the reasons advanced
in Beran support the majority's decision in this case.
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After separate trials, Antonin Beran, Gary Carlos, Peter Most,
and Williard Park were convicted of violating regulations adopted by the
State Board of Fisheries. The offenses occurred after the effective date
of Fish and Game Regulation 5 AAC 39.002 which provides:

~Liability for Violations. —Unless otherwise provided

in 5 AAC 01-5AAC4Ll or in AS 16, a person_ who

violates a provisionof 5 AAC 01-5 AAC 41 is strictly

liable for the offense, regardless of his intent.

In reliance on this regulation, the trial court in each case
applied a strict liability standard.l Each of the four appellants was
convicted on the basis that he was strictly liable for having some length of
net in the water after the closing of the fishery, notwithstanding the fact
of mechanical problems encountered while hauling in the net. They now
appeal, contending that thelegislature has not authorized theBoard of
Fisheries to make violationsof its regulations  strict liability offenses.
They also argue that if the legislature had authorized the Board of
Fisheries to adopt strict liability regulations the regulations are
unconstitutional.?2

L In Beran, the court refused to instruct the jury thatimens
rea (I|teraI|Y, a guilty mind) Iwas an element of the offense. "In eacfi of
irrr three other casef ‘071 appeal, the court denied a pretrial motion for an
instruction that would require a jury to find (at a minimum) negligence in
%rde{] tto, |convmt. That motion Dbeing denied, the three men consented to

ench trials.

o 2. Beran also urges that this court declare 5 AAC 39.002
invalid because the regulation’ was adopted allegedly without satisfying the
notice requirements of the Alaska Administrative  Procedures — Act.
AS 44.62.200. As Beran did not make this argument at trial nor did he
list the issue in his statement of points on appeal, we will not consider
this issue on appeal.
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Ralph Bors and the petitioners, charged with fishing violations,
sought pretrial determinations from Judge; Victor D. Carlson and J. Justin
Ripley that 5 AAC 39.002 was invalid. Upon denial of their request, they
petitioned for review raising essentially the same arguments as Beran.5
Finding that the issues presented were of sufficient significance to warrant
immediate resolution, we granted the petitions for review. We consolidated
all of these cases with Beran. Appellate Rule 402(h)(2).

Having carefully reviewed the Alaska statutes dealing with
administrative crimes and having considered the parties' oral arguments
and their briefs on the law, we conclude, first, that the legislature has
authorized the Board of Fisheries to make tne breach of a regulation a
"violation" and a strict-liability offense which would he punishable bv a
noncriminal fine * Second, we are satisfied that the legislature has~

3. Elizabeth and David lani also argue that Judge Carlson
abused his discretion in denyln% thelr motion for a change of venue from
Naknek to Kodiak. AS 22.1 . We decline to decide the venue
issue at this juncture. If the Ianls are ultimately convicted, they may
pursue this issue on appeal.

We use the term "violation" as it is defined in AS 11.81.-

900(b)(55): u
"Violation" is a noncriminal offense punishable

only by a fine, but not b |mJ)r|sonmentor other L
penalty: conviction of a violafion does not give rise to

any disability or Iegal disadvantage ~ based on
conviction  of acrime; a person charged with a
violation is not entitled

A)to a trial by Jur?/; or
~(B)to have a” public defender or other counsel
appointed at public expense to represent him;

See also AS 11.81.250(a)(6) (violations are offenses "'which charac-
teristically involve conduct inappropriate to an orderly society but do not

(footnote continued)
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authorized the Board of Fisheries to constitute the breach of a regulation a
crime5 which would be punishable by imprisonment, but only if mens rea is
required.  Where a higher degree of mens rea is not specified in a
regulation we will continue to infer a negligence requirement as a predicate

(footnote 4 continued)

denote criminalitzl in_their commission"). ~ Violations are thus quasi-
criminal. See State v. Clayton, 534 P.2d 1111, 1113 n.4 (Alaska 1973).

We use the term "noncriminal" fine to exclude fines "so. heavy"
that they Indicate criminality m The distinction hetween “criminal” and
"noncriminal" fines is made in a numper of Alaska Supreme Court decisions
which consider offenses for which a right to jury trial and the appointment
of counsel attach. See Alexander "v. Anchorage, 490 P.2d 910, 915.
SAIaska 1971) grl ht to counsel) and Baker v. Fairbanks, 471 P,2d 386,
A02  (Alaska = 1970) (jury trial).  Criminal prosecutions are defined to
include those prosecutions whose penalty may include a period of
imprisonment, the loss —license, or a fine so heavy that it
indicates crlmlnallt%. [ATexITnder, 490 P.2d at 9TT7"> In these consolidated
cases, the parties havelroncentrated oh fhe sigffiTicance of imprisonment as
a penalty and have not considered the extent "to which a substantial fine
or the loss of a valuable license would require a finding of mens rea. We
therefore do not resolve thatissue. We note that the supreme court does
not seem to consider either the size of a fine or the ‘risk of loss of a
license ~is sigriTFicant~~m themselves but rather views them as indicative of
the community's attitmHe . toward the conduct in question. Wood Vv~7
Superior Court, 690 P.2d 1225, 1233 (YAIaska 1984). © In the supreme
court's view, If an adverse judgment followed by "the penalties under
consideration serves to brand the defendant with ‘the same stigma as a
misdemeanor conviction, the penalties are criminal penalties " and _the
defendant is entitled to the assistance of counsel and the right to a ﬂ)ury
trial. See Alaska Public Defender Agency v. Superior Court, 584 P.2d
1106, 1110 (Alaska 1978) gd|scussm fines) and Alaska Board ofFish and
Game v. Loesche, 537 P.2d 1122, 1125 (Alaska 1975) (discussingloss of a
valuable license). The issue s discussed further in State v. O'Neill
Investigations, Inc., 609 P.2d 520, 537-38 (Alaska 1930) (Dimond, J.,
concurrlngb, joined by Rabinowitz, C.J.? (approving $5,000  fine as a civil
penalty but noting  the importance of thecollateral consequences of an
adverse judgment “in determining _ criminality). ee also Brown v,
Multnomah™ County District Court, 570 P.2d 52°(Or. 1977) (first offense of
driving while intoxicated is a crime rather than an infraction despite the
absence of imprisonment as a sanction hecause of collateral consequences).

, 5. We use the term “"crime" as defined in AS 11.81.900(b)(9).
"'crime’  means. an offense for which a  sentence of imprisonment s
authorized; a crime is either a felony or a misdemeanor."



to a sentence of imprisonment. See Reynolds v. State, 655 P.2d 1313
(Alaska  App. 1982).  Third, we conclude that the legislature has not
authorized the Board to adopt a regulation if a violation of the regulation
would subject the violator to the statutory penalty of imprisonment in the
absence of a findingof mens rea. We therefore need not consider the
parties' constitutional arguments except to the extent that an
understanding of the constitution helps us to determine the legislature's
intent in authorizing agencies to adopt regulations whose violation subjects
violators to civil and criminal penalties.

Applying these principles to 5 AAC 39.002, we accept the state's
representation that the Board of Fisheries intended to make violations of
the described fishing regulations strict liability offenses to the extent
permitted by the legislature including, if authorized, imprisonment as a
possible penalty. Under our reading of the relevantstatutes, imprison-
ment is not_a permissible penalty for a violation of a regulation based upon
strict  liability in the absence of express legislative authorization.
However, imprisonment is a permissible penalty for violation of a regulation
based upon a finding of negligence or some higher level of mens rea
without further legislative authorization. The language of 5 AAC 39.002
providing for strict liability does not specifically address the question of
penalties. In our view, the regulation is valid to the extent that it
governs violations but invalid to the extent that it governs crimes.

The question then becomes whether we invalidate the regulatory
scheme for adopting strict liability but failing to specify the penalties to
which it attaches or whether we should enforce the regulatory scheme to
the extent that it is within the legislative authorization. We conclude that



the latter result is preferable. We reach this conclusion by analogy to the
legislatures treatment of severability in AS 01.10.030 which provides:
Aany law heretofore or hereafter enacted by the

Alaska legislature which lacks a severability "clause

shall be construed as though it contained the clause

and the following language, "If any provision of this

Act, or the aﬁpllca_tlon_ thereof 'to  any Pers_on or

circumstance is held invalid, the remainder of this Act

and the application to other persons or circumstances

shall not be effected [sic] thereby."

Strictly ~ speaking, this statute does not apply to the
interpretation of regulations. Nevertheless, the effect of invalidating a
statute on constitutional grounds is sufficiently similar to  the effect o'
invalidating a regulation for lack of statutory authorization that similar
rules should apply. In Linden Transport, Inc. v. State, 532 P.2d 700,
711-15 (Alaska 1975), the supreme court interpreted this statute and
determined that ultimately severance was a question of legislative intent,
In attempting to fathom legislative intent the court adopted the following
test:

The test for determining the severability of a

statute is twofold. . A provision will not be” deemed

severable "unless it appears both that, standing alone,
Iegﬂal effect can be given to it and thatthe legislature

intended  the provision tostand, in case others
ad should fall."

included in the act andheld b
éuotln Dorchy v. Kansas, 264 U.S. 286, 290, 44 S
. at 323, 324,768 L.Ed.2d 686, 690 (1924).]

532 P.2d at 713.

We conclude that the Board of Fisheries’ intent was to make
fishing regulations strict-liability offenses to the extent possible under
law.  Therefore we are confident that the Board would wish to preserve
strict liability as a predicate for a noncriminal fine withoutsurrendering
the power to have those who negligently violate the regulations subject to



imprisonment.  Finally, we conclude that this intent can be given legal
effect by viewing the Board's action in adopting 5 AAC 39.002 as in effect
serving to separate each affected regulation into two offenses: a crime
requiring a negligence mens rea punishable by possible imprisonment and a
violation satisfied by strict liability but only punishable bv a noncriminal
Jine or po”sible lorf?itue-1—-Jn order to insure that all those accused o'
fishing regulation violations receive due process the prosecutor should give
notice in advance of trial of whether he or she will he seeking possible
imprisonment as a penalty. Cf. Johansen v. State, 491 P.2d 759, 766 n.27
(Alaska 1971) (in order to insure that proper procedures will be followed
in contempt proceedings, prosecutor must announce at the beginning of a
proceeding whether he or she is seeking a criminal contempt conviction
with possible imprisonment as a sanction or only afinding of civil
contempt). If the prosecutor seeks imprisonment as a penalty for the
breach of a fishing regulation, the jury must be instructed on the
applicable mens rea. In the absence of such notification by the prosecutor
on the record the court should treat thematter as a prosecution of a
violation and on conviction only impose appropriate sanctions. The
judgment of conviction should also indicate whether the conviction was for
a crime or cnly for a violation.

s.  The parties have not directly addressed the question
whether Alaska law permits forfeitures other than a forfeiture of
contraband for a violation of strict liability offenses See State v, Rice
626 P.2d 104, 110 115 (Alaska 1981), Cf. 'Resek v. State P.2d
Op. No. 2972 (Alaska, August 30, 1985 dlscussmfg forfeitures as civii or
criminal penalties). Beran” is the only  person before this court in this
proceeding who was convicted of an offense an- was not sentenced to

(footnote continued)
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Before setting out the reasons which lead us to this result a
preliminary comment is in order. Since we find a legislative intent not to
permit criminal offenses without mens rea in  the absence of rn express
authorization to be determinative in this case, we need not address the
legislature s authority to delegate to an agency the power to establish the
elements of an offense including the mens rea. See United States v.
Grimaud, 220 U.S. 506, 31 S. Ct. 480,55 L.Ed. 563 (1911); W. LaFave &
A. Scott, Criminal Law § 14 at 101-105 (1972); 1 Davis, Administrative Law
§ 3.11 (2d ed. 1978); Charney, The Need for Constitutional Protections for
Defendants in Civil Penalty Cases, 59 Cornell L. Rev. 478 (1974);
Abrahams and Snowden, Separation of Powers and Administrative Crimes:
A Study of Irreconcilables , 1976 So.lll.L.J. 1, Schwenk, The
Administrative Crime, Its Creation and Punishment by Administrative
Agencies, 42 Mich. L.Rev. 50 (1943). LaFave and Scott state the rules
applicable to this question as follows:

A Ie%islature may delegate to an administrative
agency the power to make rules, the violation of which

IS punishable as a crime bg virtue of a penalty set by

statute.  But the legislature may not delegate the

power to determine ‘which administrative regulation

shall carry criminal penalties, nor may it delegate the

power of aqjudlcatlo_n when criminal pénalties are to be

Imposed. he _legislature may make it a crime to

violate an administrative order.

W. LaFave and A. Scott, Criminal Law § 14 at 101 (1972).
A fortiori we do not decide, in this case, whether the legislature

may constitutionally give express authorization to an administrative agency

(footnote 6 continued)

such ~a forfeiture. It is therefore not necessary for us to decide this
question at this time. See a[so n.4 (regarding fines).



to establish strict liability offenses which under applicable statutes are
punishable by sentences of imprisonment.  No statute provides such
express authorization. Qur inquiry is limited to deciding whether the
legislature in fact intended to provide implicit authorization to agencies to
adopt  strict  liability ~ regulations  which  would be punishable by
imprisonment,

We begin our analysis of the Board of Fisheries' statutory
authorization to enact regulations by considering four statutes. AS 11.-
81.220, AS 16.05.251, AS 44.62.020 and AS 44.62.030.7

Also significant are AS 16.05.710 which provides:

_ License forfeiture.  Upon a first or second
conviction of a person for a violation of AS
11.16.05.440-16.05.720 or a federal or state law or
requlation for the protection of the commercial fish of
the state, the court ,maE/, in addition to the penalty
imposed by law, forfeit the commercial fishing ‘license
of the person for a period of one _Y_ear. UPO” a third
conviction, the court may, in addition to the penalty
imposed by law, forfeit ‘the commercial fishing license
for a period not the exceed three years.

and AS 16.05.720 which provides:

 Penalties. (a) Except as modified by (c} of this
section, a person who violates AS 16.05.480-16.05.69
or the  regulations of the department pertaining to
commercial ~fisheries s guilty of a misdemeanor™ and
upon conviction is punishableé by a fine of not more
than $5,000, or by ‘imprisonment”for not more than one
year, or by both,

(b The court shall transmit the proceeds from
all fines to the proper state officer for deposit to the
general fund of the state,

e, A person who is_convicted of commercial
fishing' ‘in closed waters, commercial fishing during a

(footnote continued)
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Alaska Statute 11.81.220 provides:

No conduct constitutes an offense unless it is

1) by this title;, o

% by a statute outside this title: or

adopted Under a statute.

AS 16.05.251(a)(4):
Board of Fisheries may adopt regulations it considers
advisaple in accordance ~with~ the Administrative

made an offense
by a regulation authorized by and lawfully
Regulations of the Board of Fisheries. (a) The
Procedure Act (AS 44.62) for

(footnote 7 continued)

closed period or season, or commercial fishing with
unlawful’ gear including but not limited to nets, pots,
tackle or “other devices designed or employed to take
fish commercially, is  guilty of a misdemeanorand fn
addition to the "penalty ~ imposed under (a) of this
section is punishable ~ by afine of not less than the
gross value to the fisherman of the fish found on the
vessel or at the fishing site at the time of the
violation.  Upon a third conviction of a person for a
violation of this subsection, in addition to the
forfeiture provision in AS_ 16.05.710, the fine shall be
not less than three  timesthe gross value to the
fisherman_ of the fish  foundon the vessel or at the
fishing site, or, if no fish are found on the vessel or
at the fishing site, a fine of not more than S10,0C0.

~ While these statutes purport to provide penalties for any
violation of an administrative .re?ulatlon they do not expressly address the
guestl_on of mensrea or indicate whether differing penaltiés require a
iffering level of mens rea. In order to decide that question we must
consider theinterplay of these statuteswith —other statutes discussed in
the text of this decision.  We therefore do not consider the general
reference to anyone violating a regulation as being gquilty of a misdemeanor
to preclude us from holding that someone who negligently, recklessly or
intentionally violates a regulation is guilty of a misdemeanor but one “who
violates ~ ‘theregulation without fault’ is” at most guilty of a violation,
Reading all statutes m pari materia, weconclude™ that the legislature
intended to permit th Board of Fisheries to adopt regulations the breach of
which would be subject to civil or criminal penalties depending on the
presence  or absence of mens rea. Inaddition, the legislature has
established appropriate penalties for the conduct proscribed.



_ (4)  establishing the means and methods employed
in the pursuit, capture and transport of fish;

Alaska Statute 44.62.020 provides:

Authority to adopt, administer, or enforce
reculations. Except for the authority Tonferred ugon
the lieutenant governor . . . , AS 44.62.010-44.62.220
do not confer authority upon or augment the authority
of a state agency to adopt, administer, or enforce a
requlation. To be effective, each regulation adopted
must be within the scope of authority transfered and
in accordance with standards prescribed by other
provisions of law.

Alaska Statute 44.62.030 provides:

Consistency between regulation and statute. If,
by express or “implied terms of a statute, a state
agency has authority to adopt regulations to
implement, interpret, make specific or otherwise carry
out the provisions of the statute, no regulation
adopted is valid or effective unless consistent with :he

statute and reasonably necessary to carry out the
purposes of the statute.3

In summary, in determining whether a regulation is authorized
by statute we look to four things. First, the scope of authority conferred
by the authorizing statute. Second, the extent to which the regulation is
in accordance with "standards prescribed by other provisions of law." AS
44.62.020. Third, the extent to which :he regulation is consistent with
the authorizing statute, and fourth, the extent to which the regulation is

reasonably necessary to carry out the purpose of the authorizing statute.
Applying these standards, we conclude that in the absence of express

1. _ AS 44.62.020-30 are part of the Alaska Administrative
Procedure Act. This act was derived from former California law, Pan
American Petroleum Co. v. Shell Oil Co., 455 P.2d 12, 21 n.36 (Alaska
1969). We have not been cited to any cases or commentary from California
helpful to an interpretation of these statutes.



statutory authorization, an administrative regulation is not a strict liability
offense if the violation is punishable by imprisonment because in the
absence of express legislative authorization strict liability offenses are not
in accordance with standards prescribed by other provisions of law." We
further conclude that to the extent a regulation calls for a possible penalty
of criminal imprisonment, strict liability is not reasonably necessary to
carry out the purpose of the statutes authorizing the Board of Fisheries to
adopt it.  Thus imposing a prison sentence on someone convicted of
violating an administrative regulation on the basis of strict liability fails
two of the four tests for evaluating the validity of an administrative
regulation. We will deal with these issues in turn.

ORY
N BA
ONME

w

Applicability of common law. ~ So much of the
common law not " inconsistent with the Constitution of
the State of Alaska or the Constitution of the United
States or with any law Passed by. the legislature of the
State of Alaska is'the rule of decision in this state.

The common law consists of judicial pronouncements in situations
not dealing with a constitutional question or statutory interpretation unless

and until modified by the Alaska legislature. See, e.g., Surina v.

Buckalew, 629 P.2d 969, 973 (Alaska 1981). Consequently, in determining
whatstandards are prescribed "by other provisions of law" (AS 44.62.020)
towhich  administrative regulations must conform we must fook (1) to the
state and federal constitutions, (2) to statutes enacted by the legislature

-14-
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and (3) to appellate court decisions declaring the common law to the extent
that they are not inconsistent with the constitution or a legislative
enactment. Examinat.on of these sources leads us to conclude that, in the
absence of express statutory authorization, administrative agencies do not
have the power to establish strict liability crimes but do have the power to
establish strict liability violations. Looking first to the constitution, the
courts of this state have consistently recognized that strict [liability
offenses  punishable by possible imprisonment are of questionable
constitutionality. See, e.g., State v. Rice, 626 P.2d 104 (Alaska 1931);
Hentzner v. State, 613 P.2d 821 (Alaska 1980); Kimoktoak v. State, 584
P.2d 25 (Alaska 1978); Speidel v. State, 460 P.2d 77 (Alaska 1969), See
also Reynolds v. State, 655 P.2d 1313 (Alaska App. 1982). 9 In Kimoktoak

o 9. We recognize that the Alaska Supreme Court has been more
critical cf strict ||ab|I|t¥ than the courts of other jurisdictions, see e.g.,

State v. Buttrey, 651 P.2d 1075 (Or. 1982) (upholding constitutionality ~of

statute which made driving without a license under Some circumstances a

class C felony absent any showing of mens rea. Buttrey received a
five-year suspended imposition of Sentence on condition, inter alia, that

she serve one year's imprisonment.)

o We would point out in this regard that the line between strict
liability and negllg,ence IS a narrow one.  We aPpIy an objective standard
in determining negligence. Many of the United States Supreme Court cases
which appear to authorize strict-liability offenses may be establishing a
negligence standard with the duty definéd to require a very high degree
of care. See, e.g., United States v. International Minerals Chemical
Corp., 402 U.S. "558, 91 S.Ct. 1697, 29 L.Ed.2d 178 (1971) (where
defendant en?ages in a heavily requlated m_dustr%/ he must_be presumed to
be aware of the terms and regulations); United States v. Freed, 401 U.S.
601, 91 S.Ct. 1112, 28 L.Ed,2d 356 (1971) (no specific_intent_required for
receiving and possessing a firearm not registered to him). The scope of
the duty which the law imposes on those engaged in commercial fishing is
not an issue presented in this appeal. We assume that.upon timely request
the trial court will instruct the jury regarding the specific duties which
the law imposes upon the defendant in"a given case.



the court recognized the importance of the constitution in statutory
interpretation when it said,

Finally, we note that in Campbell, [State v.
Campbell, 536 P.2d 105 (Alaska 1975)] we recognized
the ‘well-established rule of statutory construction that
a court should if possible construe "statutes so as to
avoid the danger of unconstitutionality. We have
alluded to this™ rule on many other occasions. It
recognizes that the legislature, like the courts, is
pledged to suppor. the state and federal constitutions
and “that the courts, therefore, should presume that
the legislature soutght to actwithin  constitutional
limits. [Citation omifted.]

584 P.2d at 31,

Recognizing  that strict [liability crimes were constitutionally
suspect, the Kimoktoak court construed an ambiguous statute to reouire
mens rea. Closely related to the constitutional concerns expressed above
is the position of the common law explicated in case law. To a limited
extent the common law objections and constitutional objections to strict
liability crimes overlap.  Anumber ofcommon law authorities which
recognize  the constitutionality of strict liability crimes,  nevertheless
criticize adoption of strict liability crimes on common law grounds. See,
e.g., W LaFave & A. Scott, Criminal Law § 31 at 218-223 (1972); Hall,
General Principles of Criminal Law, 325-359 (2d ed. 1960); Mueller,  Mens
Rea and the Law Without It, 58 W.Va. L. Rev. 34 (1955). But see
Wasserstrom, Strict Liability in the Criminal Law, 12 Stan. L. Rev. 73l
(1960). LaFave & Scott summarize the arguments against strict liability as
fol lows:

_ Aside from the question of constitutionality, there

is the question of wisdom in providing for strict-

liability crimes. ~ The reasons for having statutes

imposing criminal liability without fault are those of

exPe,dlency:_ in some areas of conduct it is difficult to
obtain convictions if the prosecution must prove fault;

-16-



so enforcement requires strict liability.  Ifthe conduct
to be stamped out is harmful enough, or if the number
of prosecutions to be expected is great enough, the
legislature may thus wish to make the absence of fault
no defense, in order to relieve the prosecution of the
task of going into the mAUwf

_ For the most ,F,art, the commentators have been
critical of strict-liability crimes.  "The consensus can
be summarily stated:~ to punish conduct without
reference to the actor's state of mind is both
inefficacious and unjust. It is inefficacious because
conduct .unaccompanied by an awareness of the factors
making it criminal does not mark the actor as cne who
needs to be subHected to punishment in order to deter
him or others from behaving similarly inthe future,
nor. does it single him out as a socially dangerous
individual »vho needs to be incapacitated or reformed.
It is unjust hecause the actor is subjected to the
stigma of a criminal conviction without "being morally
blameworthy. Consequently, on either a preventive or
retributive " theory of criminal punishment, the criminal
sanction is inappropriate in the absence of mens rea."
[Footnote omitted.]

W. LaFave & A. Scott, Criminal Law § 31 at 222.

Finally, and most importantly, the legislature's treatment of
strict liability in the revised criminal code strongly militates in favor of
construing statutes authorizing agencies to enact regulations defining
crimes to require express statutory authorization before permitting an
administrative agenc/ to attach the potential punishment of imprisonment to
conviction of a strict liability offense. AS 11.81.600(b) provides:

A person is not guilty of an offense unless he
acts with a culpable ‘menfal state, except that no
culpable mental state must be proved

(1) if the description of the offense does not
specify a culpable mental state and the offense is
a violation; or S
B) designated as one of "strict liability";

(2) if a legislative intent to dispense with the

culpable mental state requirement is present.

or

-17-
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The legislature has exercised great care to insure that strict
liability will not be inferred in interpreting statutes. It seems reasonable
to rely upon that decision to preclude an inference of legislative
authorization for administrative agencies to establish a strict liability
offense except to the extent that that offense wculd be a "violation" and
imprisonment unavailable as a sanction.10

In summary, whether we look to the constitution, tnecommon aw
or state statutes discussing the circumstances under which strict liability
may beinferred, we are left  with the conclusion that in the absence of
express statutory authorization a regulation 1imposing strict liability but
providing for punishment by possible imprisonment is not "in accordance
with standards prescribed by other provisions of law." AS 44.62.020.

10, The Revised Criminal Code is based ugon the Model Penal

Code (Agpproved Draft 1962), Neitzel v. State, 655 P.2d 325, 327/ (Alaska
App. . 1982).  Consequently, recognltlon of what the qulsl_ature altered,
modified or eliminated from_ the Model Penal Code is useful in determining
legislative intent, Jcl  The Model Penal Code makes its culpability
requirements a ﬁllcable. to offenses defined by statutes outside the Code.
MPC § 2.05. e revised code does not. AS 11.81.640. The reasons for
this change do not appear in the Commentary to the Revised Crimina] Code
set out in the Senate Journal. See, Supp. No. 47 in 2 Senate Journal
(1978) Fre?ardlng "Construction of Statutes with respect to CU|E)abI|I'[ "
and “Effect of Ignorance or Mistaxe on Liability"), following p. 1413. The
issue is_not discussed in the tentative draft "of the revised code.' See
Alaska Criminal Code Revision Part 2, at 7-24 (Tent. Draft 1977): Part 5
at 6-10 (Tent. Draft 1978). A number of reasons might explain the
legislature's action without _establls_hlng.Ie_?_lslatlve intent to |m|o||C|t|y
authorize agencies to establish strict ~liabi |t){ offenses punishable bg
|mPr|sonment. We therefore reco(?nl_ze the problem posed by AS 11.81.64
but adhere to the views expressed in the text of this opinion. Cf. Adams
v. Waddell, 543 P.2d 215, 217-18 (Alaska 1975) (while exercise of option to
purchase real estate is expressly excluded from coverage under Article |l
of the UCC, court construm? former may consider prlnmEIes found in
latter as relevant recent legislative judgment) Rego v, Decker, 482 P.2d
834, 838 (Alaska 1971) (accord).
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In Kelly v. Zamarello, 436 P.2d 906, 911 (Alaska 1971) the

Alaska Supreme Court concluded:

Thus, where an administrative regulation has
been adopted in accordance with the procedures set
forth in the Administrative Procedure Act, and it
appears that the legislature has intended to commit to
the agency discretion as to ‘mie particular matter that
forms “the subject of the regulation, we will review the
regulation in " the followm? ‘manner:  First, we will
ascertain whether the regulation is consistent with and
reasonably necessary to carry out the purposes of the
statutory ™ provisions conferring rule-making authority
on the agency. This aspect of review insures that the
agency has ‘not exceeded the power delegated by the
legislature.  Second, we will determine “whether the
requlation is reasonable and not arbitrary. This latter
inquiry is proper in  the review of any legislative
enactment.

In Sta-e v.Rice, 626 P.2d 104, 110 (Alaska 1931) the court
indicated that a hunting regulation establishing strict liability without
regard to knowledge of legality would bear no reasonable relation to a
legitimate regulatory purpose. If this is so, then strict liability would not
benecessary to carry out the statutory authorization found in
AS 16.05.251 (a)(4). The state argues vigorouslythat this court should
not question the wisdom of the policy determination of the Joint Boards of
Fisheries and Game, that the strict liability standard is necessary for
effective enforcement of fish fmgame regulations; citing Kelly v. Zamarello,
and  Earth Resources Co. v. State Division of Revenue, 665 P.2d 960
(Alaska 1983).  Essentially the state argues that the Joint Board was
concerned that a due care defense, i.e., a requirement of a negligence
mens rea or a reasonable mistake of fact defense (the two are virtually
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interchangeable) could so easily be feigned that fishermen would violate
the regulations with impunity if the state were required to prove
negligence. We are satisfied that the state has misunderstood the issue.
Under our interpretation of the staUJte”nd” implementing regulations, a
fisherman  who \./imolateg 2 regulatio’h™ith'but.. fault is not free from any
sanction.™ He is subject to a reasonable fine and at the very least the
_forfeiture _of any fish illegally taken. Cfommé(rcial fishing is a business®
forfeiture .of the fish illegally taken and in addition a fine should take the
-profit out 'of violations and deter, most vidlators;*" It is only where the
state seeks possible imprisonment as a penalty that a negligence mens rea
must be proved. There is nothing in the record presented to the Board
J Fisheries or the trial courts in these cases to support a finding that a
penalty of imprisonment is necessary in the great majority of cases to
effectively enforce the regulations. In fact, the -evidence is to the
contrary.  See Statistical Analysis of Major Fish & Game Sentencing
Outcomes in Alaska, Nicholas Maroules and Francis N. Troxell, Alaska
Judicial Council (April 1983). Very few commercial fish offenders are
actually ordered to serve time in jail. According to the state's brief on
appeal

Fish & Wildlife Protection records indicate that 16,182

Detneen Janvary L0 1085 and. Ociobér 12, 0%k

eSE, Tecias fogeihen Wil the uichal Cauncll stucy
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offenders.
The state elaborates on this argument:

Fish & Wildlife records do not show any person

served time in jail in 1980 and that eleven persons
served time in jail in 1981. Council records show that



twenty-two persons served time in jail in 1930 and

1981. ° In order to arrive at the total of 95 it was

assumed that eleven persons were ordered to serve jail

sentence*; in 1980,

While jail sentences are rare, there is at least the potential that
a person convicted of multiple fishing violations could be sentenced to a
substantial period of imprisonment. See, e.g., State v. Gravbill, 695 P.2d
725 (Alaska 1935) (affirming consecutive sentences totaling seven years
with five and one-half years suspended imposed on recidivist violator of
hunting regulations).

Under jur interpretation of the Board's authority, the state is
free to seek conviction and a fine under a theory of strict liability for
violations exactly as they have in the past. It is only in the rarer case
where the state desires imposition of a criminal penalty that it must show a
negligence mens rea. Since it appears that the state in fact only asks for
a penalty of imprisonment for substantial recidivists it is unlikely that it
will have difficulty proving the requisite mens rea. See, e.g., Alaska
Evidence Rule 404(b) which provides;

~ Evidence of other crimes, wron?s, or acts is not
admissible to prove the character of a person or to

show that he acted in conformity therewith. It may,

however, Dbe admissible for other purposes, such ar

proof of motive, _opportunity, intent, preparation,

plan, knowledge, identity, of absence of mistake or
accident. 11

o |l We do not suggest that prior convictions of strict liability
fishing offenses are automatically admissible to disprove a reasonable

mistake of fact defense. The proper interpretation and application of

{Ah.R.tE,.l 404(13) and 403 are matters committed to the sound discretion of

e trial court.



Beran, Carlos, Most, and Park were convicted of fishing in
closed waters. 5 AAC 24.310(c); 5 AAC 27.810(d). The state did not
prove negligence. Beran received a sentence of a $4,000 fine with Si,500
suspended and 30 days’ imprisonment with 30 days suspended. Carlos
received a sentence of S3,000 with S2,250 suspended and 15 days'
imprisonment with 15 days suspended. Most received the same sentence.
Park received a sentence of a Si,500 fine with $1,000 suspended, and 15
days’ imprisonment with 15 days suspended.

Under our view of the applicable statute and regulations, fines
in these amounts may be a permissible penalty for commercial violations. 12
The suspended sentence is not. On remand, the state should determine
whether it wishes to seek acriminal penalty from each of the appellants in
which case reprosecution with appropriate jury instructions would be
required.13 Alternatively, the state may request that the suspended jail
term be stricken from the judgment and the conviction be treated as one
for a violation. See Nix v. State, 624 P.2d 823 (Alaska App. 1981)
(where defendant was necessarily found gul'ty of a lesser-included offense
and the only errors requiring reversal relate to greater offense trial court
may on remand enter conviction on lesser offense as an alternative to

holding new trial). Should the state request an amended judgment and the

See n.4 supra.

13. We hold that every fish and game regulation comprises both
a crime requiring mens rea and a violation which differs from the crime
only in that a conviction does not require a finding of mens rea. The
parties have not briefed and we do not decide whether a violation is
therefore alesser-included offense of every fish and game violation
prosecuted as a crime.



appellant objects, the trial court should hear argument from the parties on
the appropriateness of the fine suspended as a civil penalty. See
State v. O'Neill Investigations, Inc., 609 P.2d 520, 537-38 (Alaska 1980)
(DimondJ., concurring).

The petitioners have not yet been tried. On remand the state
shall elect in each case whether to seek a penalty of imprisonment, in
which case a mens rea of negligence must be proved, or proceed on a
theory of strict liability in which case the penalties to be imposed on
conviction shall not exceed an appropriate fine.ll*

These cases are REMANDED for further proceedings consistent

with this opinion.

mpos
argumen
the constitution,.



BRYNER, Chief Judge, concurring.

I concur.
While | do not disagree with the majority’s decision, | would pre-
fer to address squarely the constitutional issue raised in these cases:

whether the Alaska Constitution permits criminal sanctions to be imposed
without proof of any culpable mental state. I would resolve the issue by
holding that the due process clause of the Alaska Constitution, art. |, 8§
7, precludes imposition of criminal sanctions for an offense in the absence
of proof establishing a minimally adequate level of mens rea. My position,
in effect, reflects the views expressed in Hentzner v. State, 613 P.2d 821,
824-29 (Alaska 1980), and is fully in keeping with other decisions of the
Alaska Supreme Cojrt and the Court of Appeals. See, e.g., State v.
Rice, 626 P.2d 104, 107-09 (Alaska 1981) Kimoktoak v. State, 584 P.2d
25, 28-31 (Alaska 1978); Speidel v. State, 460 P.2d 77, 78-82 (Alaska
1969); Reynolds v. State, 655 P.2d 1313 (Alaska App. 1982); Wheeler v.
State, 659 P.2d 1244, 1249-1254 (Alaska App. 1983).

The level of mens rea that satisfies due process will vary,
depending on the nature of the specific offense charged. In Reynolds
v. State, 655 P.2d at 1315, a commercial fishing case, we adopted a mens
rea requirement equivalent to a civil negligence standard, indicating that
the defendant was entitled to rely on reasonable mistake of fact as a
defense to the prosecution. In other contexts, itis manifest that a civil
negligence standard would not suffice to meet the requirements of due
process. See, e.g., Speidel v. State, 460 P.2d at 80 (reversing felony
conviction for theft where a statute would have permitted criminal liability

to be based on a finding of negligence). Ccf. AS 11.81.610(b) (where no



mental state is expressly provided for under the revised criminal code, the
applicable mental states are "knowingly” with respect to conduct and
recklessly” with respect to a circumstance or a result).

Commercial fishing, however, is a heavi'y regulated industry
which involves one of Alaska’s most vital natural resources; | believe the
state has a legitimate right to hold participants in the industry to a higher
standard of care than might otherwise be appropriate as a predicate for
criminal responsibility. Accordingly, I  would follow our decision in
Reynolds and hold that in commercial fishing cases the state may meet its
burden of proving mens rea by establishing that the conduct of the
accused was negligent.

Since, in the present cases, the superior court upheld the chal-
lenged regulations as constitutional, despite their express provision for
strict liability, | concur in the majority’s decision to reverse the superior

court's decisions.

-25-



COATS, Judge, concurring.

| here is serious question whether a defendant who violates the
law without any negligence on his part can be punished by criminal sanc-
tions wunder art. |, 8 7 of the Alaska Constitution. However, since the
legislature has not clearly authorized the imposition of criminal sanctions
where the defendant has violated the law without a culpable mental state, |
join Judge Singleton in holding that criminal sanctions have not been auth-
orized. | therefore find it unnecessary to reach the constitutional issue
reached by Chief Judge Bryner. However, | think it is only fair to point
out that if the legislature clearly authorizes the imposition of criminal
sanctions for defendants who commit violations without having a culpable
mental state, there is a substantial chance that the legislation would be in

violation of art. |, §8 7 of the Alaska Constitution.

-26-
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greatest emphasis. Asilonia v. State, 508
P2d 1023, 1026 (Alaska 1973). See also
Slate v. Lancaster, 550 P.2d 1257, 1259-60
(Alaska 1976). The courts of Alaska have
repeatedly recognized the particular gravity
of forcible sexual assaults such as the one
committed in the present case. Mnllot v.
State, 608 P.2d 737, 752 (Alaska 1980);
Newsom V. State, 533 P.2d 904, 911 (Alaska
1975); Davis v. State, 635 P.2d 481, 488
(Alaska App.1981). The Alaska Supreme
Court has declared that, in such cases, sig-
nificant weight must be given to the sen-
tencing goal of community condemnation.
State v. Lancaster. 550 P.2d at 1260.

We recognize, especially in light of Pee-
took's young age and his lack of any prior
felony conviction as an adult, that a fifteen
year sentence is a long time. Newsom V.
State, 533 P.2d at 912. However, in this
case, Judge Hodges discussed and gave ap-
propriate consideration to all of the Chaney
sentencing goals hefore imposing Peetook’s
sentence. We cannot say that Judge Hodg-
es was clearly mistaken in failing to give
higher priority to the sentencing goal of
rehabilitation.5 McClain v. State, 519 P.2d
811, 813-14 (Alaska 1974).

The sentence is AFFIRMED.

1A%
(1 MTHIBRISR

David REYNOLDS, Appellant,
Vl
STATE of Alaska, Appellee.
No. 6432.
Court of Appeals of Alaska.

Dec. 10, 1982.

Defendant was convicted in the Dis-

trict Court, Third Judicial District, Naknek,

5- We note that Judge Hodges expressly recom-

mended alcohol therapy and psychiatiic treat-

Victor D. Carlson. J., of fishing in closed
waters, he appealed. The Court of Appeals
heid that defendant could not be convicted
of fishing in closed waters in violation of
the Board of Fisheries regulation without a
showing of negligence.

Reversed.

1 Criminal Law g=20

Strict liability is the exception to rule
that criminal intent is required and decision
whether to require that a mental state be
read into a statute or regulation, even in
context of fish and game violations, must
be made on a case-by-case basis.

2. Fish <3=13(1)

Defendant could not be convicted of
fishing in closed waters in violation of the
Board of Fisheries regulation without a
showing of negligence. AS 16.05.251(2),
16.05.720(a).

Jeffrey M. Feldman, Gilmore & Feldman.
Anchorage, for appellant.

Larry R. Weeks, Dist. Atty., Anchorage,
and Wilson L. Condon, Atty. Gen., Juneau,
for appellee.

Before BRYNER. C.J.. and COATS and
SINGLETON, JJ.

OPINION

PER CURIAM.

DavH. Reynolds was convicted of fishing
in closed waters in violation of 5 AAC 06.-
350(h). He appeals, contending that the
trial judge’s failure to require a showing of
mens rea was error. We agree, and there-
fore reverse Reynolds' conviction.

Reynolds is a commercial fisherman in
the Bristol Bay area. On July 21, 1981, his
boat drifted up the Kvichak River with the
tide past two shore markers beyond which
gill net fishing is prohibited. Reynolds had

meni for Peetook during his incarceration.
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one drift gill net in the water. Two Fish
and Wildlife Protection officers observed
Reynolds' boat as it drifted past the mark-
ers. The officers then approached the
craft, asked Reynolds to pull in his net, and
eventually issued a uniform summons and
co_mlplaint. One of the officers testified at
trial:
When we approached the boat .  we
called out ‘hello” and there was no re-
sponse, so we pounded on the side of the
boat, and Mr. Reynolds came out groggy
and said he'd been sleeping.

Reynolds appeared pro se at trial, and he
testified on his own behalf that he had no
intention of drifting into the closed area.
He was very tired on the evening of July 21
and decided to get some sleep. Before set-
ting his alarm clock and lying down, Reyn-
olds calculated his position and estimated
that the boat would not drift into closed
waters. His particular fear was that he
might drift into the set net sites located in
those waters and tangle his gear; it was
this fear which caused him to make the
calculations with some care.

It was not developed at trial whether
Reynolds' calculations, his fatigue, his
alarm clock or some combination of these
factors accounted for this somnolent trans-
gression. The judge's response co Reynolds'
testimony and argument was succinct:

Thank you. Fish and Game laws are just

like traffic laws. It doesn't require an

intention to violate them, and so if one
violates them, they're guilty. And there-
fore you're found guilty.

Reynolds was assessed a fine of £5,000
with £3,000 suspended on condition that he
violate no similar laws for one year. His
nets and the six fish found in them at the
time of the offense were forfeited, pursuant
to AS 16.05.190 and AS 16.05.195. The trial
judge remarked at this time:

1. This regulation can be distinguished from
those which require proof that"the offender
“knew or should have known” of a Bartlcular
circumstance. See, e.g. 5 AAC 31.090(c); 5
AAC 32.090(c): 5 AAC 34.090(c).

2. This element of the offense would more prop-
erly be designated as "fishing," and would pre-

655 PACIFIC REPORTER.
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Now you've gotten a hetter deal than
anyone else has from this court because |
believe that you did it completely un.
knowingly. I believed you.

AS 16.05.251(2) authorizes the Board of
Fisheries to promulgate regulations estab-
lishing "open and dosed seasons and areas
for the taking of fish." Pursuant to this
authority, the Board designated the particu-
lar waters of Kviehak Bay in which Reyn,
olds was found as "closed waters." 5
06.350(b).  Violation of a regulation per.
taining to commercial fisheries is a misde-
meanor punishable by a fine of not more
than $5,000 or one year's imprisonment or
both. AS 16.05.720(a), Despite the sub-
stantial nature of the penalty to which an
offender is thus exposed, the regulation
does not, on its face, require any accompa-
nying mental state or criminal intentl
Thus, according to the view apparently held
by the trial judge, proof that a defendant
was in a prohibited area and that he had a
net in the water2 would make out a pnma
lfaug case that the regulation had been vio-
ated.

However, the Alaska Supreme Court has
repeatedly expressed its aversion to the im-
position of criminal sanctions against one
who has no "awareness or consciousness of
some wrongdoing." Speidel v. State, 460
P.2d 77, 78 (Alaska 1969); see also Moris-
sette v. United States, 342 U.S. 246, 250, 72
S.Ct. 240, 243, 96 L.Ed. 288,293(1952). The
statute in Speidel made it a felony to wil
fully neglect to return a rented motor vehi-
cle to the owner and included within the
definition of wilful neglect an "indifference
vhether a wrong is done the owner or not"
Id. The court held that:

Although an act may have been objec-
tively wrongful, the mind and will of the
doer of the act may have been innocent
In such a case the person cannot be pun-

sumably require the present caﬁablhty, web
that nofurther act is required, to hook or trap *
fish. Reynolds does not contend that his drift
ill net was not. at the time of his contact with
e Fish and Game officers, capable of catchln(z
a fish, so the precise definition of this elemen
is not at issue here.
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ished for a crime, unless it is one such as
the "public welfare” type of offense,
which we have discussed, where the pen-
alties are relatively small and conviction
does no great damage to an offender's
reputation. Under the terms of AS 28.-
35.026 there is no escape from a felony
conviction and a possible five-year prison
term for simple neglectful or negligent
failure to return a rented automobile at
the time specified in the rental agree-
ment. To make such an act, without
consciousness of wrongdoing or intention
to inflict injury, a serious crime, and
criminals of those who fall within its in-
terdiction, is inconsistent with the gener-
al law. To convict a person of a felony
for such an act, without proving criminal
intent, is to deprive such person of due
process of law.

|d., 460 P.2d at 80. Thus, “public welfare
offenses,” described earlier as those in
which health, safety or welfare of the gen-
eral public is involved, and for which no
great penalty is generally .imfosed, were
expressly reserved by Speidel as special
cases in which strict criminal liability might
be imposed.

Hentzner v. State, 613 P.2d 821 (Alaska
1980), relied on Speidel to impute knowl-
edge of wrongdoing as an element of a
securities offense. A distinction was made
for mens rea purposes between offenses
which are mala in se (those "which reason-
ing members of society regard as condemn-
able") and those which are mala prohibits
(where “there is no broad societal concur-
rence that [the proscribed conduct] is inher-
ently bad"). Id. at 826. The fact that the
crime in Hentzner was essentially malum
prohibitum militated in favor of requiring
mens rea. Moreover, the court felt im-
pelled to remove the offense from the "pub-
lic welfare" category because of the possi-
ble penalty involved (a maximum term of
five years' imprisonment), a collateral ra-
tionale in Speidel. 613 P.2d at 826-27.

The contours of strict criminal liability
were further defined in State v, Rice, 626
P.2d 104 (Alaska 1981). Rice dealt with a
regulation providing that, "No person may

possess or transport any game or parts of
game illegally taken." 626 P.2d at 106, n. 2.
Rice was convicted in district court, but the
superior court overturned the conviction on
the basis that it was error for the trial
judge to refuse to instruct the jury that it
must find beyond a reasonable doubt that
the defendant “knew or should have
known" the meat was illegally taken. Id.
at 106, The supreme court affirmed, rely-
ing on Speidel for the proposition that crim-
inal statutes should be strictly construed to
require some degree of mens rea absent a
clear legislative intent to the contrary. Id.
at 107-08. The court recognized that “the
mere fact that the case at bar involves a
fish and game regulation might perhaps be
considered by some to be sufficient to justi-
fy characterization of the subject offense as
a strict liability offense," but declined to do
so whrre application of such a statute
would violate a defendant's due process
rights. Id. at 108. Without imputing a
requirement that defendant “knew or
should have known” the meat was illegally
taken when he transported it, the statute as
applied would be "void for vagueness," ac-
cording to the court. Id. at 109.

[1,2] The teaching of these cases is that
strict liability is an exception to the rule
that criminal intent is required. The deci-
sion whether to require that a mental state
be read into a statute or regulation, even in
the context of fish and game violations,
must be made on a case-by-case basis.
State v. Rice, 626 P.2d at 108; Kimoktoak
V. State, 584 P.2d 25, 31 (Alaska 1978). By
not requiring the prosecution to produce
evidence that Reynolds was at least negli-
t it with respect to the location of his boat,
the court here imposed a classic form of
strict liability. Given the nature of the
regulation in question and the circumstanc-
es of this case, we find that the trial judge
erred in not requiring some minimal ele-
ment of mens rea, 1., negligence, to accom-
pany Reynolds" conduct.

Contrary to the state's assertion, strict
liability does not necessarily follow from
either the fact that fishing is a heavily
regulated activity in Alaska or that Reyn-
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olds entered into this activity for commer-
cial purposes. This is not an offense like
that in Nelson v. State, 387 P.2d 933, 935
(Alaska 1964), where "[t]o require proof of
guilty knowledge as a prerequisite to con-
viction .. . would mean that the regulation
could not be enforced." In Nelson the
court was faced with a statute prohibiting
the taking of a bear under two years of age.
Because it is difficult for a hunter to know
the precise age of a bear, requiring the
state to prove knowledge or negligence
would impose an insurmountable burden
and render the provision virtually unen-
forceable. The court in Nelson simply held
that, under these circumstances, imposition
of strict liability was clearly justified. We
do not think that requiring proof that the
operator of a fishing vessel was negligent,
in other words, that he knew or reasonably
should have known the vessel's location,
would pose a similar hardshiﬁ on the state.3
Only in occasional cases, such as Reynolds',
will the issue admit of much doubt.

Moreover, although the regulation in
question, 5 AAC 06.350(b), pertains to a
traditionally regulated commercial activity,
this activity is not, by its nature, restricted
to large-scale, sophisticated business enter-
prises. Instead, the regulation applies to all
commercial fishing and would include with-
in its sweep the smallest and most casual
commercial fishing enterprises. In this re-
gard, it is significant that the regulation
here has not expressly been designated as

3. The state argues that, if 5 AAC 06,350(h)
were construed to require an element of crimi-
nal intent, enforcement of the provision would
be rendered difficult because juries sympathet-
ic to a defendant’s plight would Invariably rely
upon the intent requirement as a means of
nullifying a generall% unpopular regulation.
Assuming arguendo that the state's argument
IS accurate as a factual matter, it hardly seems

aPproprlate to resolve Problems in enforcement

of unpopular laws by the elimination of crimi-
nal Intent and the imposition of strict liability.

4. We note that AS 11.81.600(h), ap.plicable,onlY

to Title 11 bat persuasive in Its logic, specifical-

ly provides;

b) A person is,not guilty of an offense un-

ess he acts with a culpable mental state,
excep(t]| that no culpable mental state must be
prove

655 PACIFIC REPORTER,
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creating a strict liability offense.4 Espe-
cially in the context of regulatory provi-
sions, which can be modified or ro-enacted
more expeditiously and with less complexity
than can formal statutory provisions, we do
not think it unrealistic to expect that, if a
provision is intended to create a strict liabil-
ity offense, an express statement to that
effect will be included. Finally, the state
has not called to our attention, nor are we
aware of, any legislative history indicating
that 5 AAC 06.350(h) was promulgated with
the intent that it be applied as a strict
liability offense, precluding any defense
based on reasonable mistake of fact. Cf.
United States v. Ayo-Gonzalez, 536 F.2d
652, 658-60 (5th Cir.1976), cert, denied, 429
U.S. 1072, 97 S.Ct. 808, 50 L.Ed.2d 789
(1977) (legislative history of a federal stat-
ute prohibiting unauthorized fishing by for-
eign vessel in territorial waters of the
United States disclosed a belief by Congress
that effective and strict enforcement was
essential, a finding that innocent offenses
were unlikely to occur, and persuasive evi-
dence that strict liability was intended to be
applied).

These considerations, when taken with
the substantial criminal penalties available
to a court in sentencing for this offense, are
sufficient to convince us that 3trict liability
IS inappropriate here. We therefore hold
that a showing of negligence on the part of
the defendant—that he knew or reasonably

(1) if the descngtlon of the offense does not
specify a culpable mental state and the of-
fensels
A) a violation: or R
B) designated as one of 'strict liability": or
(2) 1t a legislative intent to dispense with the

Culpable mental state re?uuement is_present
The revised criminal code further provides tht
except as described above, "if a provision of
law defining an offense does not prescribe a
culpable mental state, the culpable mental sute
that must be proved with respect to

1) conduct is "knowingly"; and =

2) a circumstance or-a result is 'reckless-

ASy'11.81.610. While this scheme has removed
mudch on,t}helipecuIanrﬁ ablo_uft rr]nentaltstt%éesn
under Title 11, no such relief has ye

provided under the Afaska Admmlstrat)llve Coce

or its statutory corollaries.
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should have known the location of his boat
in closed waters—was necessary before a
finding of guilt would be justified. Be-
cause the trial court applied strict liability
in the determination of Reynolds' guilt, we
REVERSE the conviction.

Louis METIGORUK, Appellant,
v

MUNICIPALITY OF ANCHORAGE,
Appellee.

No. 186.
Court of Appeals of Alaska.
Dec. 17, 1982.

Defendant was convicted before the
District Court, Third Judicial District, John
D. Mason, J., of shoplifting, and ha appeal
ed. The Court of Appeals, Singleton, J.,
held that defendant's statement to private
security guard who had placed defendant
under citizen's arrest was not inadmissible
for want of Miranda warnings absent
showing that the security guard was acting
as agent of the police.

Affirmed.

L Criminal Law <*=412.1(2)

Private security guard who is not act-
ing as a police agent need not give Miranda
warnings prior to interrogating a suspect he
has placed under citizen's arrest. U.S.C.A.
ConstAmend. 5.

2. Criminal Law <*=414

The state must prove that a self-in-
criminating statement was voluntary before
it can be admitted against the defendant
US.C.AA. ConstAmend. 5.

3. Criminal Law >3=412.1(1)

A self-incriminating statement is "vol-
untary" if it is free from duress, coercion or
inducement. U.S.C.A. ConstAmend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Criminal Law <5=412.2(3, 4)

Before questioning someone in police
custody, the officer must tell him that he
has a right to remain silent, that anything
he says may be used against him in court,
that he has the right to have an attorney
present at questioning and that if he wishes
an attorney but cannot afford one an attor-
ney will be provided at public expense, and
questioning may not continue unless de-
fendant waives his right to remain silent
U.S.C.A. Const.Amend. 5.

5 Criminal Law 3=412.1(2)

Where security officer at department
store observed defendant enter the store
and remove an electric blanket and a wom-
an’s purse and walk out of the store with-
out paying for them and the officer stopped
I: 'fendant and advised that he was under

sest for shoplifting and trespassing and

dirted him to the seiurity office and
called the police to request assistance, the
security officer's questioning defendant
while awaiting arrival of police was not
r>.. red to be preceded by Miranda warn-
ings, absent showing that arrest was insti-
gated by the police or that security officer
was acting as police agent. U.S.C.A. Const
Amend. 5.

Susan Orlansky, Asst. Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for appellant.

Scott T. Fleming, Asst. Municipal Prose-
cutor, Allen M. Bailey, Municipal Prosecu-
tor, and Theodore D. Bems, Municipal
Atty., Anchorage, for appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.
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Re: HB 364, for An Act Relating
to Commercial Fishing Violations

Dear Representatives Cotten and Herrmann:

Our office recently received a copy of the letter,
dated February 22, 1988, that Soldotna attorney Chuck Robinson
sent to at Jleast one member of the House Resources Committee
regarding HB 364, a b ill for an act relating to commercial
fishing violations. That b ill would, among other things,
increase the maximum fines for violations and misdemeanors
involving commercial fishing. We believe Mr. Robinson's lews
are mistaken and offer our own in response.

Mr. Robinson first states that it is "fundamentally
unfair" to allow suspension or revocation of a commercial fishing
license as a penalty for violation of a fisheries regulation
governing "allocation™ of fisheries resources. Mr. Robinson
argues that allocation regulations are made "generally for purely
socioeconomic reasons”™ (letter at page 2) and that therefore
violation of these regulations should not subject the violator to
the same penalties that may be imposed wupon a fisherman who
violates a "conservation" Jlaw.

As the House Resource Committee members know, when the
board of fisheries makes commercial fisheries regulations it must
insure that fisheries stocks are managed in a manner that
conserves the resources on a sustained yield basis. AS
16.05.221; Alaska Const, art. V IIl, sec. 4. The board must often
also allocate between different fisheries or user groups. In so
doing, the board must consider certain allocation criteria set
out at AS 16.05.251(e) and 5 AAC 39.205.

. An allocation of fisheries resources among fishermen is
premised wupon a level of harvest that w ill not harm those
resources. Violation of an allocation based regulation may just
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as lik ely be detrimental to public fisheries resources as a
violation of a conservation based regulation because the total
harvest exceeds (or may exceed) the intended level and may bhe
unaccounted for. For example, the fisheries board may decide to
open an area or period for one gear type instead of another. A
harvest by a person using illegal gear s till harms the resource
andthat kind of violation ~can have a ripple effect wupon the
entire resource management program by upsetting often carefully
balanced guideline harvests for specific areas or times. Thus,
it is not improper to treat persons who violate regulations based
on allocation the same as persons who violate regulations eased
on a conservation rationale.

The second argument advanced in Mr. Robinson's letter
is that increasing the possible maximum fine for a noncriminal
strict liability wviolation from the $300 maximum authorized by
the courtin Constantine v. State, 739 P.2d 188 (Alaska App.
1987) to $6,000 is wunfair. While Mr. Robinson concedes that some
higher fine is needed, he asserts that it is unfair to increase
the fine to a level higher than the maximum fine for a
misdemeanor. (Under AS 12.55.035(b)(3) and (A), the maximum fine
in the general criminal code for a class A misdemeanor is $5,000
and the maximum fine for a class B misdemeanor is $1,000; under
AS 16.05.720, the maximum fine for a commercial fisheries
misdemeanor is presently $5,000). Mr. Robinson also argues that
there is no need to impose fines in strict liability cases
“greater than those imposed for criminal violations,” (letter at
page 3) hecause unintentional conduct cannot bhe deterred.

The first flaw in Mr. Robinson's reasoning is that to

allow the state to pursue a noncriminal strict [liability
violation in which the state does not have to prove intent does
not necessarily mean that the violation was unintentional [t

only means that the state does not have to meet the often
impossible burden of proving intent. The state often prosecutes
commercial fisheries offenders on a strict liability theory even
though there is evidence of a more culpable mental state.
Moreover, imposition of a fine not only serves the purpose of
deterring conduct, but is also intended to compensate the public
for damage to public trust resources and management regimes and
to reaffirm societal norms.

A second flaw in Mr. Robinson's rationale relates to
his assertion that to raise the strict | biIit}/ maximum fine to
\%6,000 would create a fine higher than allowed for a misdemeanor.

e

Ia
lo
hile it is true that most misdemeanor fines are presently less
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than $6,000, it is also true that the legislature has wide
discretion to determine what maximum fine is appropriate for
various misdemeanor offenses. HB 364, for example, would raise
the maximum misdemeanor fine for commercial fishing violations to
$15,000. The maximum fines set in title 11, Alaska statutes
(criminal code), do not restrict the legislature from
establishing different maximum fines fcr misdemeanors in title 16
Efish and game) or other areas. Se_ e.g., AS 46.03.790(d)
$25,000 misdemeanor fine for failure to report or to falsely
report an o il discharge).

It should be noted that HB 364 is intended, to some
extent, to return the treatment of commercial fisheries cases to
the status quo that existed before the court decisions in
Reynolds v. State, 655 P.2d 1313 (Alaska 1982) , Beranv. State,
705 P.2d 1280 (Alaska App. 1985), and Constantine v. State, 7T9
P.2d 188 (Alaska App. 1987). Before these court rulings,
commercial fisheries cases were traditionally treated as strict
lia b ility offenses -- with a maximum fine of $5000 (in addition,
forfeiture of gear and equipment and ja il time had Dbeen
authorized.) The above-cited cas”s interpreted the relevant
state statutes as expressing legislative intent to lim it the
maximum fine for a strict liability commercial fisheries offense
to $300. HB 364 would make it clear that the legislature does
ré%toointend to lim it the maximum strict lia b ility fine to a mere

It should also be stressed that the maximum fine
proposed for strict liability violations in HB 364 is not a
mandatory fine; the courts retain the power to tailor the amount
of a fine to the individual circumstances of the case and the
economic status of the fishery in question. See, e.g., Karr v,
State, 686 P, ,2d 1197 (Alaska 1984) (court must consider
defendant's ability to pay a fine).

A third component of HB 364 that Mr. Robinson
criticizes is the burden of proof proposed for noncriminal strict
lia bility offenses. Mr. Robinson argues that noncriminal
offenses must be proven by the criminal standard of "beyond a
reasonable doubt" and he implies that the Governor's transmittal
letter inaccurately interprets the definition of "violation™ in
AS 11.81.900(56f) as specifing the burden of proof of "by a
preponderance of evidence."

HB 364 specifies that the burden of proof in a
noncriminal strict liability offense is the civil burden of "by a



Representative Sam Cotten March 10, 1988
Representative Adelheid Herrmann Page 4

preponderance of the evidence,” rather than the burden of proof
required in criminal cases of "beyond a reasonable doubt." This
IS consistent with the noncriminal nature ofthese strict
lia b ility offenses and, we believe, with applicable case law.

Moreover, the Governor's transmittal letter does not
state that the definition of "violation"™ in AS 11.81.900(56)
includes a defintion of the burden of proof of "by a
preponderance of evidence,” as Mr. Robinson suggests. The
Governor's transmittal letter actually states in pertinent part:

In summary, sec. 3 of the Db ill will bring
treatment of most commercial fisheries cases as
strict liability offenses back to the situation
that existed Dbefore the Beran and Constantine

decisions. The section also sets out the rule
already established by the court in Beran and in
AS 11.81.900(56) that a "violation" IS a

noncriminal offense and that a person charged with
a violation is not entitled to a trial by jury or
to representation at public expense. It also
specifies that in a noncriminal violation the
state Dbears the burden of proving the violation
"by a preponderance of the evidence."

The word "it" in the last sentence above obviousl
refers to section 3 of the bill, not to AS 11.81.900(56),
contrary to Mr. Robinson's interpretation.

The fourth argument Mr. Robinson makes with respect to
HB 364 is that it véuld violate principles of equal protection
embodied in the state and federal constitutions to increase the
maximum fine for commercial fisheries misdemeanor offenses to an
amount greater than that imposed for wviolation of other laws
relating to other occupations. We believe there is no merit to
this assertion, as explained bhelow.

Commercial fisheries violations can readily be
distinguished from violations involving laws governing other
activities or occupations. Commercial fisherman harvest, for
commercial use, fish that belong to all the people of the state
-- a public trust resource. A violator can net, in certain
fishei'ies, $10,000 to $15000 in one illegal set. In other
fisheries, fishermen invest millions of dollars in equipment and
may reap profits in the six digit range. There is no question
that the legislature can amend -- and increase -- the misdemeanor



