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Alaska State Legislature

House of Representatives

M EMORANUDUM

TO: Resources Committee members

FROM: Rep. Sam Cotten, Co-Chair

SUBJECT: Proposed Committee bill relating to state land
management

DATE: April 7, 1987

Yesterday | handed out a draft bill on state land planning and

management; the bill needs your review for possible

introduction as a Resources Committee bill. The planning

issues raised in the bill are urgent, needing legislative
attention this year if possible.

The Supreme Court has held that land classifications (and
possibly ensuing disposals of interest in state land) must be
preceded by land use planning under AS 38.04.065. This
statute requires an area plan prior to classification. The
Supreme Court decision and some related documents were
included in the packet I distributed yesterday.

At this time, about 36 million acres of state Ind are covered

under adopted area plans, and plans are underway for another
19 million acres. At least thirty million acres of state land
(Kenai, Kodiak, Brooks Range, Aleutians, Lower Kuskokwim,

North Slope, Upper Yukon, Yukon-Koyukuk, most Southeast
tidelands) are not yet scheduled for area planning.

IfT disposal actions are postponed in these areas, pending area

planning, there could be very broad ramifications for state
land management, economic uses of land, and state revenues.
Disposals that could be affected, depending on interpretation
and application of the Supreme Court decision, 1include oil and
gas lease sales, sand and gravel sales, leases for public and
private purposes, rights-of-way, and mining leases.

The proposed bill will amend the planning statute to clarify
that area planning 1is not required before all classifications;
however, public notice and a site-specific planning report
will be required. The bill differs from SB 196 (the Senate



measure 1introduced by Senator Coghill) 1in that it is neutral
on the topics of mining and resource development.

The bill includes some other Title 38 housecleaning proposals
advanced by the Department of Natural Resources. Rep. Shultz
has proposed additional language (attached) which the
Department and 1 have no objection to 1including.

The bill will have zero or positive fiscal impact.
Sectional analysis

Sections 1-6, 12, and 13 amend the state®s planning statutes
to require a site-specific plan (not an area plan) before land
classification and validates classifications made under the
former law.

Section 7 conforms the definition of a short-term lease to the
new language 1in statute, amended in SB 375 1in 1984 (AS
33.05.070(h)).-

Section 8 allows the commissioner of DNR to sell land held by
another agency if the land 1is surplus to the agency®"s needs.
This would most likely be used by DNR for DOTFf lands.

Section 9 would allow the reoffering of oil and gas lease
lands within three years of an existing best-interest finding
without repeating the best-interest finding process. This
will be valuable for oil and gas leases returned to the state
by lessees who do not intend to develop their properties.

Sections 10-11 and 14 amend the homestead act to allow five
years for completion of survey (rather than two, a change the
committee has already included in its substitute for HB 111)
and to dismiss the brushing requirement for parcels described
by aliquot parts.



AS 38.09.030 (c) is amended by adding a new subsection:

(5) wunless disapproved by the commissioner parties may exchange
permits within the same homestead areas to facilitate better land use or
ownership patterns.
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Alaska State Legislature

House of Representatives

M EMORANTDUM

TO: Resources Committee members

FROM: Rep. Sam Cotten, Co-Chair
SUBJECT: riB 289, on state land management
DATE: April 27, 1987

The Committee will hear HB 289 (state land management) on

April

28. The bill was 1introduced by the Resources Committee

to address major land classification and disposal 1issues

raised

last summer when the Supreme Court found that the

Department of Natural Resources acted sllegally by 1issuing a

land

classification (which led to a land disposal) before

completing an area plan for the affected area. (This court
decision will be in your bill packets.)

As noted in my April 7 memo to you suggesting introduction of
the bill, the Supreme Court decision may have important
ramifications for economic us©s of state land in areas of the

state

where area plans have not yet been completed. To allow

the situation to continue without repair may jJjeopardize past
and future land management decisions, including many that are
important for local and statewide economic development
(rights-of-way, leases, sand and gravel sales, other resource
disposals).

It is

not the intent or effect of this bill to subvert the

planning process; 1instead, the bill 1is intended to allow
sensible land management during the interim period while
regionwide "area" plans are being prepared for all state lands

by the Department of Natural Resources. The Department has
given high priority to completion of these plans over the past
four years and will continue to do so. However, at this time
over thirty million acres of state land are not even on the

area planning schedule.

The bill 1is not intended to address the specific court case
(Alaska Survival vs. DNR) decided by the Supreme Court last

year.

The 1issue in this case has been remanded to DNR for



reconsideration by the Court; |1 have asked DNR to provide
assurance that the bill will not affect the reconsideration.

I am attaching a sectional analysis of the bill, which
includes other land management language requested by committee
members or resource groups on state land management in
general. However, the most important issue is resolution of
the standing planning requirement which may set an
unattainable standard, at least in the short term, for
planning before state land classifin_.-tions and disposals.



SECTIONAL ANALYSIS
HB 289
April 27, 1987

PLEASE NOTE: Those sections preceded by an asterisk relate to
the state®s land use planning process.

* Section 1. This section amends existing law (the
controlling statute on land use planning for state lands) to
require plans, rather than regional/area plans for state
lands.

* Section 2. This section removes the word "region"™ in
existing law,to remove any implied or inferred distinction
between an "area" and a "regional"™ plan. This is a technic?l1
change.

* Section 3. This section continues the existing requirement
for regional plans, but removes the requirement that regional
plans underlie land classification. Other plans, on a lesser

scale, can serve the same planning purposes more quickly and
less expensively.

* Section 4. This section replaces existing AS 38.04.065(d)

attached). It removes another requirement that area plans
precede land classifications. The new language provides for
full public and governmental participation in regional
planning, allows the commissioner to adopt local plans

(including borough plans, city plans, and coastal management
plans) where state plans have not been completed; allows Jland
classification end disposal on the basis of site-specific
plans, except for progiammatic land disposals such as
subdivisions and homesteads; and requires that land
classifications after the adoption of an area plan must follow
the adopted plan.

* Section 5. This section amends existing law to allow
siting of easements and rights-of-way without area plans.

* Section 6. This section amends existing lav; to clarify
that state land use plans must be consistent with municipal
plans (rather tnan local plans) as they accord with state
interests.

Section 8. This section amends the definition of a short-term
lease to conform with the change adopted in AS 38.05.070(b) in
1984. This amendment 1is technical.

Section 9. This section amends the existing law on besc
interest finding."., required prior to the disposal of si,ate

interests, to allow the commissioner to reoffer oil and gas
lands within threo years after a prior best interest finding.
This could include lands contiguous or adjacent to previous



sales. Under existing law, when leases are rescinded or are
not sold at a lease sale, the commissioner may be required to
go through che best-interest-finding process a second time.
Some amendments have been suggested to this section. The
first would clarify that the commissioner could not exercise
this section if new information has become available that
would militate in favor of a new “7st interest finding. The
second would clarify or delete vcontiguous or adjacent._"

This bill 1is similar to SB 182, 1introduced by the Senate
Special Committee on Oil and Gas and now in Senate Finance.
Section 10. This section will allow homestead permit holders
to exchange permits within a homestead area. This will allow
family members or friends to attempt to locate near each o+*her
within a homestead area.

Section 11. This section amends existing homestead
requirements to allow five years for r.urvey of the homestead
parcel instead of two, and to delete the lot-line brushing
requirement for parcels described by aliquot parts. The
Committee adopted similar amendments when it passed out HB 111
on cadastral survey.The section is also amended to remove a
reference to a statute repealed in Sec. 150f the bill. (See
below.)

Section 12. This section provides for the same conditions for
the issuance of homestead patents as would be adopted 1in Sec.
11, above.

* Section 13. This section validates land classifications
made prior to the Supreme Court decision in Alaska Survival
pending the completion of plans.

* Section 14. This section validates land management and
disposal decisions made by the commissioner on the basis of
site-specific plans prior to the effective date of the bill,
whether or not area plans underlay the classification orders
leading to disposal.

Section 15. This section repeals the provision allowing the
commissioner to ectend the deadline for submittal of a
homestead survey by three years. The amendments 1in Sections

allow all
surveys.

11 and 12 will
to submit their

homestead pezmit-holders

five years



§38.04.065 Alaska Statutes §38.04.065

(b) Inhthlfle development and revision of land use plans, the commis-
sioner sha

(Ilgl use and observe the principles of multiple use and sustained
yield, . . . .
(2) consider physical, economic, and social factors, affecting the
region or area an involve other agencies and the public in achieving
a sgste_matlc_mt_erdlsmPImary approach; _

( l) give priority to planning and classification in areas of potential
settlement and critical environmental concern: _

@ rely, to the extent that it is available, on the inventory of the
state land, its resources, and othei values;
5) consider Present and potential uses of state land;
6) consider the supply, resources, and present and potential use of
land under other ownership within the area or region of concern;
an(d?) plan for compatible surface and mineral land use classifications;

48) provide for meaningful participation in the planning process by
affected local governments, state and federal agencies, adjacent
landowners, and the general public. _ T

(c) As a basis for more detailed land use planning and classification,
the commissioner shall develop regional Iand use plans for the use of
all state land. These regional plans shall identify and delineate

(1), areas of settlement and settlement impact, where land must be
classified for various private uses and for public recreation, open space,
and other public uses desirable in and around settlement; and

(2) areas which must be retained in state ownership and planned
and classified for various uses and purposes in accordance with AS

ticial regional or area plans ancTsubsequent amendments|

adopted by the commissioner after public and local governmental par-
ticipationshall be signed and dated by the commissioner. After adop-|
tion of an official rdeglonall\or areaApIan, land classifications shall bej
n a
erna™ali oe classifiea a”roviaed 1 AS 38.05.300.
f) Decision about the location of easements and rights-of-way, other
n for minor access, shall be integrated with land"use pie nning and
ssification for the appropriate area or region. _ _
(_ﬂ Land use plans adopted by the commissioner under this section

be consistent with local governmental land use plans to the maxi-
m extent determined consistent with the state interests and the
poses of this chagter. {% 5.ch 181 SLA 1978; am § 8 ch 113 SLA
1;am § 93 ch 6 SLA 1984)
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Effect of amendments. — The 1981 "land" preceding "classifications” in the
amendment substituted "after adoption of  second sentence of subsection (d)
an official regional or area plan, land" for
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§38.05.069

lis subsection_ may not
ired under this section
ired by law.

ssified for agriculture

in.
the provisions of AS
r this section.

ranching, grazing, and
tock

n which the land does
Lland or in which the
|d land uy any type of

Josal of minerals under

: 12 ch 71 SLA
JM b SLA 1979; am

_throu?hout the rest of the
jealed Tormer subsection o)
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nan one person was eligible
Jon; and, in subsection (c)
- paragraph 11y into present
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ean‘interest in the land only
al purposei, and all other
e land remain in the state,"
former para,%raphs 2M5),
i remaining Interests.

r the Extraction of
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§38.05.070 Public Lands §38.05.070

Section Section _ .
85. Term of lease , , land leased by nonprofit organiza-
87. Forest Service permittees' leasing tions ,

preference 98. Senior citizens exemption

90. Removal or reversion of improve- 102. Lessee preference o
ments upon termination of leases 103 Rights of holder of security interest

95, Subleases 105. Periodic rent adjustments
97. Exemption from rental payments on

Cross references. — Forreservation to  properties or interest to state land are sub-
which contracts for sale, lease or grant of ject, see AS 38.05.125.
state land and deeds to staté land,

Sec. 38.05.070, Generall ,Fa) Land, including tide, submerged or
shoreland, to which the state holds title or to which it may become
entitled, may be leased, exce?t for the extraction of natural resources,
" 3rovidecnrW138j052070 —"ggl£l>AQS.
(b) The diTerforVwiun*pprovarot the commissioner
mine the land to be leased and the limitations, conditions and terms of
the lease, The director shall preserve reasonable and traditional access
to state land and water. If the appraised value of the transaction is
$5,000 a year or less the director may negotiate a lease for a period not
to exceed 10 years, and on the limifations, conditions and terms 'that
the director considers are in the best interests of the state. A lease
n.e)gggaotgdl gznder this subsection is not eligible for a preference under

_ Teasemay """issued lor a period up to 55 years, if e commis-
sioner determines it to be in the best interests of the state. The commis-
sioner shall consider the useful life of any improvements Proposed and
approved under AS 38.05,075 in determining the term of the lease. If
the commissioner determines that the land or a part of it which is the
subject ofa grazing lease is not being used for the purpose issued, the
lease may be declared void. (§ LartV'ch 169 SLA 1959;am § 21 ch 113
SLA 1981; am 8 27, 28 ch 152 SLA 1984)

Effect of amendments. — The 1981
amendment added the third sentence of
subsection (b). , ,

. The 1984 amendment, in subsection {b),
inserted the second sentence and, in the
third sentence, substituted "$5,000" for
"5250." "10" for "5." and "that the director"
for "which he" and deleted "without adver-
tisement” following "lease"; and, in sub-
section (c), substituted "the commissioner

determines it to be in the best interests of
the state” for "it appears to be in the best
interests of the state and if the commis-
sioner apﬁroves“ in the first sentence
inserted the second sentence, and deleted
the former last sentence, which read
"However, a nonrenewable lease for school
lands may be issued for a period not to
exceed 99 years."
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8 38.09.030

use; or

al use. _
'ersons permitted to
ed under (a) of this
1103 SLA '1983; am

land for homestead entry
dinner may  waive the
on a determination that
ires, diffuse settlement,
erest do not justify or
tral survey" for "béfore
tatc land for homestead

A homestead entry
an area designated
mprove the land in

aIUersonaIéy stake
¢cM>d under this
sioner a description
escribed by allguot
ter. (§ 1¢ch™103 SLA
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£ 38.09.040 Public L ~ds T\ & 38.09.050

Sec. 38.09.040. Rcvocation/of entry permits, (a) A homestead
entry permit may be revoked by the comimissioner for any substantial
breach of the permit conditions or the requirements of this chapter,
including . _

(1) an“assignment, conveyance, or transfer of the permit not autho-
rized under AS 38.09.030(c); / _

(2) failure of the permit“holder to submit a plat of survey to the
commissioner within £wolyears after the issuance of the pérmit or
under (b) of this section; o _

(3). failure of the permit holder to erect a dwelling in the time
required under AS 36.09.050(a), except that if the commissioner finds
that the dwelling has been nearly completed and progress.toward com-
pletion is being made at the expiration of the time required, the com-
W]lsswner may extend the time required for completion for not more

an one year, _ .

(4 failalre to brush the boundaries of the land within 90 days after
issuance of the homestead entry permit; _

gS) failure to clear and either put into production or prepare for
cultivation 25 percent of the land classified for agricultural use within
JWAear MterfLeissuanc®o*hepermit®  °
AtEInf-ASImmESIWFIFFHIW FEIfFIISTRSR permit holder has mac
good faith effort to obtain a plat of survey

the commissioner may|

extend the time required for completion of the plat of survey for notj

than th ter the 5™ . Ir - -
R O SRR e v okeTuitler (a0 s secton,
improvements or personal property upon the land shall be managed

under AS 38.05.890 and the s¥ate land remains available “for
homestead entry under this chapter. (§ 1ch 103 SLA 1983)

~Sec. 38.09.050. Issuance of patent,,f(a?1 The commissioner shall
issue a patent to homestead entry land if the permit holder
(1) res'des and lives on the homestead entry land for not less than
25 m_otnths within five years after the issuance of the homestead entry
ermit., o
p (2) completes an approved survey of the land within two years after
the Issuance of the permit or under AS 38.09.040(h); .
(3) erects a habitable, permanent dwellln% on the homestead within
three %/ears after the issuance of the homestead entry permit;
(4) brushes the boundaries of the land within 90 days after the issu-
ance of the permit; _ , o
(5) clear., and either louts into production or prepares for cultivation
either 25 percent ofthe land classified forag_rlcultural use or 50 percent
of the land having class Il or Il soils, whichever is less, within five
years after issuance of the permit.

Stg) Nothing in this chapter prohibits a homestead entry permit
holder f

r from residing in a temporary dwelling on the homestead before
erection of the permanent dwelling.

131
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Alaska Center for the Environment?"

700 H Street, Suite 4 * Anchorage, Alaska 99501 « (907) 274-3621

Nad Farquhar, Staff

flay 1,

House Resources Committee

PO Box 'V
Juneau, AK 99811

Dear Ned.

As a result of

language that | hope can at least

first assumes that a planning requirement
than the rule. Please remember,
preference still is for retaining

rule and Jlisting except tonsto

The second set

neels in cases where a municipal plan
a regional plan.
A major concern for uhich wue don’
is now to deal uith substantial tidelands
for mariculture. Ue' I continue' t'o work
Thdtikb ctyain fur letting Gall and

session.

RE: HB

1987

237

the work session |

attempts to deal

it.

serve

however,
the

requirement

uith
proposed

drafted tuc sets of
starting points, “he
exception rather

clear
as the general

and hearing

for adoption as

proposed solution
permitting, for example

*
'

participate in your work

Sincerely,

CM

c liff Eames
Issues Director



HOUSE BILL 289

ONR LAND CLASSIFICATION

Standard Al aska Production Company supports House B il 1 289

AS A MEANS OF RESOLVING THE UNCERTAINTIES I'N LAND STATUS CREATED
by t he Al aska Survival d e cision - A's noted in t he comments on t he
b il from Commissioner Judith M - Brady t o Chairman o f the Senate
Resources Committee, the Honorable J ack Co g h it 1, t he ' 'implications
of t he Al aska Survival d ecision h ave created unintended problems
AND CONFLICTS I'N THE STATE'S MANAGEMENT OF ITS LANDS AND UNREAL"

I ST ICA

LLy BLOCKED CERTAIN LAt 0 MANAGEMENT ACTIONS UNTIL COMPLETION

OF REGIONAL

Wh il e

GAS L E
AND I'M
STATE -

MENT o

M ANAGE

PLANNING BY THE DEPARTMENT OF NATURAL RESOURCES-

w e d o not believe t he d e cision directly af fects o il and

ASING, T MAY AFFECT ANCILLARY LAND JSES- THE UNCERTAINTY

PEDIMENTS T CREATES CLEARLY AFFECTS ALL CITIZENS OF THE

T he PROPOSED LEGISLATION AND THE COMMENTS" OF THE DEPART-

T Natural Resources present a rational meth od o f resolving

OBLEMS WHILE M AINTAINING PLANNING REQUIREMENTS FOR LAND
MENT-



legislature JUNEAU. 00011

HOUSE OF REPRESENTATIVES 1007) 409-3713
COMMITTEE ON RESOURCES

Representative Sara Cotten, co-Chair (465-3715)
Representative Adelheid Herrmann, co-Chair (465-4942)

Saturday, May 9, 1987

1:30 - 4:00

BILLS PREVIOUSLY BEFORE THE COMMITTEE:

,SCR 15 - Preferential Use of Alaska Wor
Products
HB 266 - Document Recording
- sHB 289 State Land Management
SB 205 - Extend Railbelt Energy Council
SB 94 - Alaska Mineral Policy
SB 53 - Establishing Criteria for the

Allocation of Fisheries Resources by the
Board of Fish

4:00 - 5:00
TELECONFERENCE

SJR 35 - Timber Industry in Southeast Alaska



5-0719Aa

Bradley
t"& 2.7M1
AMENDMENT
Offered in the HOUSE Bv the Resources Committee

TO: HB 289

Page 4, after line 26:
Insert a new bill section to read:
"* Sec. 10. AS 38.05.810 1is amended by adding a new subsection to read:
(g) A conveyance under this section to a municipality that did
not receive and is not eligible to receive its land entitlement under
AS 29.65 is not subject to a reversionarv interest fcnurtcdgva—thia—

geetiORJen behalf of the state unless the municipality agreedf to the

reservation of the interest at the time that the

grtras "g~eabgm"

Renumber remaining bill sections accordingly.

-1- 5/1/87

— M B B — PM — WW BB il —



MOV 01 '87 14:10 LIO - ANCH 277-6112 r

Subst itutenr for lines 27-29 at pa'ge 2 the following: except y

for a lan/l disposal under AS 33/05.057, AS 3S\N05, or AS 3"~ °A
33.09; a‘'commercial agricul turWl disposal under AS n
36*05.045-38.05.069 or AS 38.0r; (a .compeI|t|vs. '1J'ijj|.\F,
under AS 38.05.110-38.05.120; and tINE construct lon ot (V]IMA-U.-
component of the state highway system under AS 19.10 VJf)
cohnacting ITTghuaV under AS 19,20, or an s/cc* '

eTvice road under AS 19 +30¢+«A tand—¢Class ifi-cation-fecr
urposes of a land disposal /under AS 38,05.057, AS 38 >08,
S 38.09; a commercial agri/cultural di=ppsal under AS
8.05.045-36.05.069 or AS ,38.07; a comPe/t it ive timber
under AS 38 .05.i10-38.05.120; and the construction of
component of the state highway system u dec AS 1?>10, ;
onnecting highway under/AS 19.20, or M access of__Lach
service road uncer AS i/9.30; shall 0& ased Ori a'regiona

land wuse plan.

n

w o

o

Insert between "interests"™ and "Be for/e"™ at line 24 of page
the following: The notice given and /be hearing

opportunities provid/d for the adopyion of such a municiPa
plan as a regional land wuse plan shill be e-aua i *+« that

given and provided ior to the [ption otner regional
land use Plans. K
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Introduced: 4/22/87 5-0719A
Referred: Resources,
Judiciary and Finance

IN THE HOUSE BY THE RESOURCES COMMITTEE
HOUSE BILL NO. 289
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to management of state land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.04.065(a) is amended to read:

/ (a) The commissioner shall, with local governmental and public
involvement under [IN ACCORDANCE WITH] .AS, 38.05.945, fdevelopT" main-
tain, and, when appropriate, revise'’laud use plans that [WHICH] pro-
vide [, BY REGIONS OR/aREAS,] for the usenof the state-owned .land.

* Sec. 2. AS 38.04.06&‘b2 Is amended to read: A(I_?v - /Vf' {
(b) In the jdeve Xpt%\é\r{% and revision of land wuse plans, the
commissioner shall

(1) use and observe the principles of multiple use and
sustained yield;

(2) consider physical, economic, and social factors affect-
ing the [REGION OR] area and involve other agencies and the public in
achieving a systematic interdisciplinary approach;

(3) give priority to planning and classification in areas
of potential settlement and critical environmental concern;

(4) rely, to the extent that it is available, on the inven-
tory of the state land, its resources, and other values;

(5) consider present and potential uses of state land;

(6) consider the supply, resources, and present and poten-
tial use of land under other ownership within the area [OR REGION]  of
concern;

() plan for compatible surface and mineral land use

HBO0289A -1- HB 289
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classifications; and

(8) provide for meaningful participation in the planning
process by affected local governments, state and federal agencies,
adjacent landowners, and the general public,

*Sec. 3. AS 38.04.065(c) is "“mended to read:

(c) The [AS A BASIS FOR MORE DETAILED LAND USE PLANNING AND
CLASSIFICATION, THE] commissioner shall develop regional land use
plans for"the use“ofjall state land.  Each regional land wuse__plan
[THESE REGIONAL PLANS] shall identify and delineate

(1) aieas of settlement and settlement impact, where Iland
must be classified for various pri%'ate uses and for public recreation,
open space, and other public uses ‘esirable in and around settlement;
and

(2) areas that [WHICH] must be retained in state ownership
and planned and classified for various uses and purposes under [IN
ACCORDANCE WITH] AS 38.0A.015.

*Sec. 4. AS 38.04.065(d) is repealed and reenacted to read:

(d\' The commissioner shall sign and date a [regipnal~3 land use
plan and 'each revision to it after participation by members of the
pub’ - and affected municipal governments A/AThe commissioner may adopt
as a Ir_egionﬂ%lanﬂ use plan a comprehensiveoprlan adopted by a munic-.
ipality of the state having planning and zoning powerslif the ewmrnis-
sioner determines that the*municipal [plan adequately recognizes and
Mprotects state interests .Mjfiefore the commissioner adopts a regi®mrl®
land use pTzii, ., land classification for disposal or for another
purpose may be made on the bas.s of a site-specific land use plan,
exjept for a land disposal under AS 38.05.057, AS 38.08, and AS 38.09
A land classification for purposes of a disposal under AS 38.05.057,
AS 38.08, or AS 38.09 shall be based on a regional land wuse plan.

HB 289 -2- n HBO289A
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After adoption pi a regional land use plan, land classifications shall
be made under/the plan.
* Sec. 5. \y 38.04.065(f) is amended to read:

(f)/ Each decision [DECISIONS] about the Tlocation of easements
and rights-of-way, other than for minor access, shall be integrated
with land use planning and classification [FOR THE APPROPRIATE AREA OR
REGION].

* Sec. 6. AS 38.04.065(g) is amended tn read:

(o) Each land use plan [LAND USE PLANS] adopted by the cominis-
sioner under this section shall be consistent with municipal [LOCAL
GOVERNMENTAL] land use plans to the maximum extent determined consis-
tent with the state interests and the purposes of c'nis chapter.

* Sec. P} AS 38.04.910(7) is amended to read:
(7) "short-term lease" means a lease for a term of 10

[FIVE] years or less; (P mtIt

= Sec. 8. AS 38.05.035(b) is amended by adding a new paragraph to
(10) negotiate the sale or lease of improved state land
fair market value after the improvements to the land have heen de-
clared surplus by another agency of the state to the needs of that
agency.
5Sec. 9. AS 38.05.035(e) is amended to read:

(e) Upon a written finding that the interests of the state will
be best served, the director may, with the consent of the commission-
er, approve contracts for the sale, lease, or other disposal of avail-
able land, resources, property or interests in them, and, in addition
to the conditions and limitations imposed by law, may impose addition-
al conditions or limitations in the contracts as the director deter-
mines, with the consent of the commissioner, will best serve the
interests of the state. A contract for the sale, lease, or other

HB0289A -3- HB 289
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disposal of available land or an interest in land is not legally
binding on the state until the commissioner approves the contract but
if the appraised value is not greater than $50,000 in the case of the
sale of land or an interest in land, or $5,000 in the case of the
annual rental of land or interest in land, the director may execute
the contract without the approval of the commissioner. Before a
public hearing, if held, or in any case no less than 21 days before
the sale, lease, or other disposal of available land, property, re-
sources, or interests in them, the director shall make available to
the public a written finding that sets out the facts and applicable
law upon which the determination that the sale, lease, or other dis-
posal will best serve the interests of the state was based. A written
finding is not required before the approval of

(1) a contract for a negotiated sale authorized under
AS 38.05.115;

(2) a lease of land for a shore fishery site under AS 38.-
05.082;

(3) a permit or other authorization revocable by the com-
missioner:

(4) a mineral claim located under AS 38.05.195;

(5) a mineral lease issued under AS 38.05.205; [OR]

(6) a production license issued under AS 38.05.207; or

(7) an exempt oil and gas sale under AS 38.05.180(d) for

‘which a written best interest finding has been issued for the area of

the salejor™for a contiguous or adjacent area®within the 36 months
before thi date of the sale.
Sec. 10. AS 38.09.030(c) is amended to read:

(c) The homestead entry permit may not be assigned, conveyed, or
in any manner transferred except

HB 289 '4' HB0289A
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(1) Dbytestate or intestate succession;

(2) toa spouse during marriage;

(3) byorder of a court as part of a divorcesettlement;

(4) toeither.a member of the immediate family or a grantel
of the applicant in the case of an extreme emergency or illness which
disables the applicantj_or

(5) by exchange by parties in the same homestead area, with
a notice to the commissioner of the change in the ownership of the
entry permit.

Sec. 11. AS 38.09.040(a) is amended to read:

(@) A homestead entry permit may be revoked by the commissioner
for a [ANY] substantial breach of the permit conditions or the re-
quirements of this chapter, including

(1) an assignment, conveyance, or transfer  of the permit
not authorized under AS 38.09.030(c);

(2) failure of the permit holder to submit a plat of survey
to the commissioner within five [TWO] years after theissuance of the
permit [OR UNDER (b) OF THIS SECTION];

(3) failure of the permit holder tc erect a dwelling in the
time required under AS38.09.050(a), exceptthat if the commissioner
finds that the dwelling has been nearly completed and progress toward
completion is being made at the expiration of the time required, the
commissioner may extend the time required for completion for not more
than one year;

(4) failureto brush the boundaries of the land not de-
scribed by aliquot parts or as a lot of record within 90 days after
issuance of the homestead entry permit;

(5) failureto clear and either put into production or
prepare for cultivation 25 percent of the land classified for

HBO289A -5- HB 289
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agricultural use within five years after the issuance of the permit.

*Sec. 12, AS 38.09.050(a) is amended to read:

(@) The commissioner shall issue a patent to homestead entry
land if the permit holder

(1) resides and lives on the homestead entry land for not
less than 25 months within five years after the issuance of the home-
stead entry permit;

(2) completes an approved survey of the land within five
[TWO] years after the issuance.»e the permit [OR UNDER AS 38.09.-
040(b)]:

(3) erects a habitable, permanent dwelling on the homestead
within three years after the issuance of the homestead entry permit;

(4) brushes the boundaries of the land not described by
aliquot parts or as a lot of record within 90 days after the issuance
of the permit;

(5) clears and either puts into production or prepares for
cultivation either 25 percent of the land classified for agricultural
use or 50 percent of the land having class Il or Ill soils, whichever
is less, within five years after issuance of the permit.

*Sec. 13. Land that was classified for disposal or other purposes(_on
the basis of a site-specific land use plan®before August 29, 1986, remains
subject to the classification order in effect on that date until the land
is reclassified under AS 38.04.065, as amended in secs. 1 - 6 of this Act,
and AS 38.05.300.

*Sec. 14, A land management and disposal decision, including a
disposal under AS 38.05.057, AS 38 08, or "3 38.09, made bhefore the
effective date of this Act under a classification order under AS '38.05.300

28 \that is based on a site-specific land use plan'y is wvalid, notwithstanding

29

the adoption of the classification order before the adoption of the region-

HB 289 -6- HBO0289A



1 al land use plan, if other requirements of law were met.
2 * Sec. 15. AS 38.09.040(b) is repealed.

O-f/t/JL.
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HE 2 .7

AMENDMENT

Offered in the HOUSE By the Resources Committee

TO: HB 289

Page 4, after line 26: |
Insert a new bill section to read:
"* Sec. 10. AS 38.05.810 1is amended by adding 4 Hew subsection to read:
() A conveyance under this section to a municipality that did
not receive and is not eligible to receive (its) land entitlement under
AS 29.65 <ars not /Subject to a reversionary }interest Egro&{ed—by—~thia—

/on behalf of the state unless the munichﬁ?bitﬁ(zagreed to the

reservation of the interest at the time that the-jrev®-rs-ion-ar-y-"Mi.te”est-

n?as ‘createdj"

Renumber remaining bill sections accordingly.

-1- 5/1/87



STATE OF ALASKA
CHHCE O THE GOVEHRNCR

BSE! BILL ANALYSIS
DEPARTMENT DIVISION BILL NUMBER SPONSOR
Fish and Game Habitat HB 289 (H)

DEPARTMENT POSITION

Support with amendment
wmfftEPAPEO BY OATE fGNATURE
N~ Habitat Division 4/27/87 it *

SUMMARY

other agencies AFFECTED 3Y 31LL CONSTITUENT GROUPIS) AFFECTED BY BILL

Deoartment of Natural Resources A ll Users of State

ORGANIZATIONAL support for bill ORGANIZATIONAL OPPOSITION TO 3ILL

Unknown Unknown

FISCAL IMPACT:
BACKGRCUNO/LEGISLATIVE INTENT

O FISCAL NOTE ATTACHED

mNOE

Resources

Land

Sections 1 through 7 amend AS 38.04.065 to allow the Department o f N atural
Resources to classify land for disposal or other purposes on the basis o f
site-specific land-use plans, excepting land disposals under the lottery,
homesite, and homestead programs. Sections 10, 11, and 17 amend procedural
aspects o f the Homestead Act, AS 38.009. Section 9 provides certain
exemptions for state -exempt oil/gas lease sales from the best interest
findin rprmirement of AS 38.05.035(e)."
ANALYSIS OF SILL/PROGRAM EFFECTS
Sections 13 and 14 o f this measure w il validate a |1 previous land
classifications, including public recreation and w ild life habitat
designations, that might be subiject to le gal challenge as a result o f the
Alaska Supreme Court ruling in Alaska Survival V. State, 723 P .2d. 1281
(August 29, 1986). Sections 1 through 7 w ill restore lim ited flexibility
to the Department o f N atural Resources to classify land based on a
site-specific land-use plan, rather than a regional plan. M ajor land
disposals under the lottery, homesite and homestead programs w il continue
to be based on a regional land use plan, as required by the Alaska Survival
V. State decision
Section 9 o f this measure w il exempt AS 38 .05. 180(d) o il and gas le ase
sales from an AS 38.05.035¢(e) best interes finding if an .035(e) finding
has been completed for the area or an aaj icent or contiguous area w ithin
the la st three years. The Department o f Fish and Game does not support
this exemption. In our opinion, it is inapg”™ 'oriate to make potentially
(continued)
AMENDMENTS PROPOSED

Section 9 - Reword AS 38.05.035¢(e)((7) as follow s:

"(7) an exempt o il and gas sale under AS 38. 05. 180 (d) for w hich a
w ritten best interest finding has been issued for the area o f sale [OR FOR
A CONTIGUOUS OR ADJACENT AREA] w ithin the 36 months before the date o f the
sale . " It is not in the public interest to extend an AS 38.05.035¢(e) best
interest finding to adjacent and contiguous areas that may be very
different economically, socially, and environmentally from the area o f the
original .035 best interest finding

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
31-000 (Hav. 12/83L



ANALYSIS OF 3ILL/PROGRAM EFFECTS (Continued)

e.q, 10 tc 20 year) commitments Cc: public re sou:
prcvidinec the oublic an ocportunityv co review and ccmmen:
action. W ritten best interest rir.dir.es are the cr.lv cu:

review cccuments that evaluate the cumulative and the pcten™>
scciceconcmic and environmental consecuences or crcDcsed state ex;;mpt
Write, rme m g s rurtner consjtitute the rc:'ma_
[ S—
cec:.sion cocument descnomg new and why a proposec s ale is or is r.Ct
the public interest. W ritten findings describe w hat inform ation wa >
considered in evaluating the cost/benefits o f a proposed lease sale, th T
<ey issues associated w ith the sale, and provides a summary o f public an ¢
2ger.cy comments and concerns regarding a proposed sale. The Department of
Sish and Game believes that it is essential to m aintain such a
Adm inistrative record in a single document, sc that the statel3S
”'_ustificaticr. for holding, postponing, or cancelling a lease sale i<
§eadi|y available
T f Section 9 is enacted, many future sales or. the N orth Slope and in the
T—‘\oox Inlet/Bristol Bay Region could potentially be exempted from any form al

leasing process, public hearing, or best interest finding requirement.
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WORK DRAFT

Original

sponsor:

IN THE HOUSE

For an Act entitled: "An Act

BE

WORK DRAFT

Resources Committee

CS FOR HOUSE BILL NO.

WORK DRAFT

5-07198B
Bradley
5/7/87

3Y THE RESOURCES COMMITTEE

289 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

IFTEENTH LEGISLATURE

relating

A BILL

to management

- FIRST SESSION

of state land; and

providing for an effective date."

IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.04.065(a)

commi
under

and,

(a) Except as provided

ssioner

shall, with

local

is amende

d to read:

in (d and (h) of this section, the [THE]

governmental

[IN ACCORDANCE WITH] AS 38.05.945, adopt

when appropriate,

revi

se regional land use

and

public 1involvement

[DEVELOP], maintain”

plans that [WHICH]

provide [, BY REGIONS OR AREAS,] for the use and management of [THE]

state-owned

* Sec.

site-specific

2. AS 38.04.065(b)

() In

€))

land.

the adoption

use and

sustained yield;

(2

consider physical,

ing the [REGION OR] are

achieving a systematic

3

of potential

tory

C))
of the

®)

(6)

is amended to read:

land use plans,

the commissioner shall

observe the

a and

involve

economic,

principles

[DEVELOPMENT] and revision of regional and

of multiple wuse and

and social

factors affect—

other agencies and the public 1in

interdisciplinary approach;

give priority to planning and classification 1in areas

settlement and critical

rely, to

state land,

consider present and potential

consider

the

its resources,

the

environmental

concern;

extent that it is available, on the inven—

supply,

-1-

and other values;

resources,

and

uses of state land;

present and

CSHB 289 (Res)
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WORK DRAFT WORK DRAFT WORK DRAFT

potential wuse of land under ocher ownership within Che area [OR
REGION] of concern;

(7) plan for compatible surface and mineral land use clas—
sifications; and

(S provide for meaningful participation 1in the planning
process by affected 1local governments, state and federal agencies,
adjacent landowners, and the general public.
Sec. 3. AS 38.04.065(c) 1is amended to read:

(©) The [AS A BASIS FOR MORE DETAILED LAND USE PLANNING AND
CLASSIFICATION, THE] commissioner shall adopt [DEVELOP] regional Iland
use plans for [THE USE OF ALL] state land. Each regional 1land use
plan [THESE REGIONAL PLANS] shall identify and delineate

¢)) areas of settlement and settlement 1impact, where land
must be classified for various private uses and for public recreation,
open space, and other public uses desirable in and around settlement;
and

(2) areas that [WHICH] must be retained in state ownership
and planned and classified for \arious uses and purposes under [IN
ACCORDANCE WITH] AS 38.04.015.
Sec. 4. AS 38.04.065(d) 1is repealed and reenacted to read:

() The commissioner may adopt as a land use plan a comprehen—
sive plan adopted by a municipality of the state having planning and
zoning powers or a land management plan adopted by another govern—
mental entity if the commissioner determines that the pi d adequately
recognizes and protects state interests. A decision to adopt the plan
must be preceded by public hearings 1in affected and interested commu—
nities and by a draft decision, available for public review, that
describes the state"s 1interests and how the state will 1implement the

nlan
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Sec. 5. AS 38.04.065(f) 1is amended co read:

() Each decision [DECISIONS] abouc che Jlocation of easements
and rights-of-way, other than for minor access, shall be integrated
with land use planning and classification [FOR THE APPROPRIATE AREA OR
REGION].

Sec. 6. AS 38.04.065(g) 1is amended to read:

(g)Each land use plan [LAND USE PLANS] adopted by thecommis —
sioner under this section shall be consistent with municipal [LOCAL
GOVERNMENTAL] land use plans to the maximum extent determined consis—
tent with the state interests and the purposes of this chapter.

Sec. 7. AS 38.04.065 1is amended by adding new subsections to read:

(h)Before the commissioner adopts a regional 1land use plan, a
land classification may be made on the basis of a site-specific land
use plan, except a classification for a land disposal under AS 38.-
05.057, AS 38.08, AS 38.09, or a new commercial agriculture project
under AS 38.05.020(b)(6). After adoption ofa regional landuse plan,
land classifications shall be made under the plan.

(1) An oil and gas lease sale 1is not subject to this section.
Oil and gas lease salesare subject to the planning process estab—
lished under AS 38.05.180.

Sec. 8. AS 38.04.910(7) 1is avended to read:
@) "short-term lease”™ means a lease for a term of jO
[FIVE] years or less;
Sec. 9. AS 38.05.035(b) 1is amended by adding a new paragraph to read:
(10) negotiate the sale or lease of state land at fair
market value to a person who acquired by contract, purchase, or lease
rights to improvements on the land from another state agency or who
leased the land from another state agency.
Sec. 10. AS 38.05.035(e) 1is amended to read:

-3- CSHB 2809 (Res)
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(e) Upon a written finding that the interests of the state will
be best served, the director may, with the consent of the commission—
er, approve contracts for the sale, lease, or other disposal of avail—
able land, resources, property or interests in them, and, 1in addition
to the conditions and limitations 1imposed by law, may impose addition—
al conditions or Jlimitations 1in the contracts as the director deter—
mines, with the consent of the commissioner, will best serve the
interests of the state. A contract for the sale, lease, or other
disposal of available land or an interest 1in Jland 1is not legally
binding on the state until the commissioner approves the contract but
if the appraised value is not greater than $50,000 in the case of the
sale of land or an interest 1in land, or $5,000 in the case of the
annual rental of land or interest 1in land, the director may execute
the contract without the approval of the commissioner. 3efore a
public hearing, 1if held, or 1in any case no less than 21 days before
the sale, lease, or other disposal of available land, property, re—
sources, or interests 1in them, the director shall make available to
the public a written finding that sets out the facts and applicable
law upon which the determination that the sale, Ulease, or other dis-—
posal will best serve the interests of the state was based. A written
finding 1is not required before the approval of

D a contract for a negotiated sale authorized under
AS 38.05.115;

(2) a lease of land for a shore fishery site under AS 38.-
05.082;

) a permit or other authorization revocable by the com—
missioner ;

(4) a mineral claim located under AS 38.05.195;

(5) a mineral lease issued under AS 38.05.205; [OR]

CSHB 289 (Res) 4.
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(6) a production license 1issued under AS 38.05.207; or

(7) an exempt oil and gas sale under AS 38.05.180(d) for
which a written best interest finding has beer, issued for the area of
the sale within the 36 months befgre the date of the sale unless the
commissioner determines that new information has becomeavailable that
justifies a revision of the best interest finding.
Sec. 11. AS 38.05.810 1is amended by adding a new subsection to read:

(g) A conveyance under this section to a municipality that dia
not receive and 1is not eligible to receive a land entitlement under
AS 29.65 1is not subject to a reversionary interest created by this
section on behalf of the state unless the municipality agreed to the
reservation of the interest at the time that the reversionary interest
was created. A municipality that is eligible to receive land under
AS 29.65 but that has not received the full entitlement may also
receive land under this subsection up to the limit of the entitlement,
except that the commissioner may convey additional land under this
subsection if the conveyance would b1 in the best interests of the
state.
Sec. 12. AS 38.09.030(c) is amended to read:
(c) The homestead entry permit may not be assigned, conveyed, or

in any manner transferred except

(1) by testate or intestate succession;

(2) to a spouse during marriage;

(3) by order of a court as part of a divorcesettlement;

(4) to either a member of the immediate family <c¢r a grantee
of the applicant in the case of an extreme emergency or 1illness which
disables the applicant; or

(5) after the approval of the commissioner, bv an exchange

between oarties in the same homestead area.

-5- CSHB 289(Res)

s

N 1 e 1



WORK DRAFT WORK DRAFT WORK DRAFT

1 * Sec. 13. AS 38.09.040(a) 1is amended Co read:
2 (a) A homestead entry permit may be revoked by the commissioner
3 for a [ANY] substantial breach of the permit conditions or the re—

4 gquirements of this chapter, including

3 (D an assignment, conveyance, or transfer of the permit
5 not authorized under AS 38.09.030(c):

! (2) failure of the permit holder to submit a plat of survey
8 to the commissioner within five [TWO] years after the issuance of the
9 permit [OR UNDER (b) OF THIS SECTION];

10 (3) failure of the permit holder to erect a dwelling in the
. time required under AS 38.09.050(a), except that if the commissioner
12 finds that the dwelling has been nearly completed and progress toward
13 completion 1is being made at the expiration of the time required, the
u commissioner may extend the time required for completion for not more
5 than one year;

1 (4) failure to brush the boundaries of the Jland not de—
o scribed by aliquot parts or as a lot of record within 90 days after
13 issuance of the homestead entry permit;

B (5) failure to clear and either put 1into production or
2 prepare for cultivation 25 percent of the land classified for agricul—
2 tural use within five years after the issuance of the permit.

22 * Sec. 14. AS 38.09.050(a) 1is amended to read:

= (a) The commissioner shall 1issue a patent to homestead entry
o land if the permit holder

2 (D resides and lives on the homestead entry land for not
26 less than 25 months within five years after the issuance of the home—
2 stead entry permit;

281 (2) completes an approved survey of the land within five

21

[TWO] years after the issuance of the permit [OR UNDER
CSHB 289(Res) -6-
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AS 38.09.040(b) 1;

(3) erects a habitable, permanent dwelling on the homestead
within three years after the issuance of the homestead entry permit;

4) brushes the boundaries of the Jland not described by
aliquot parts or as a lot of record within 90 days after the issuance
of the permit;

(5) clears and either puts into production or prepares for
cultivation either 25 percent of the land classified for agricultural
use or 50 percent of the land having class Il or 111 soils, whichever
is less, within five years after issuance of the permit.

* Sec.15. Land that was classified for disposal or other purposes
before August 29, 1986, remains subject to the <classification order 1in
effect on that date until the land is reclassified under AS 38.04.065, as
amended in secs. 1 - 7 of this Act, and AS 38.05.300.

* Sec. 16. A land management and disposal decision, including a dis—
posal under AS 38.05.057, AS 38.08, or AS 38.09, or a commercial agricul—
ture project under AS 38.05.020(b)(6), made before the effective date of
this Act under a classification order under AS 33.05.300 is valid, notwith—
standing the adoption of the classification order before the adoption of
the regional land use plan, if other requirements of law were met.

* Sec. 17. A minerals management or disposal decision made before the
effective date of this Actis valid, whether or not the land was classified
if other requirements of law were met.

* Sec. 18. Nothing in thisAct affects the Chase 111 Agricultural
Homestead disposal decision of the Department of Natural Resources, remand—
ed by the courts for reconsideration by the department.

* Sec. 19. AS 38.09.040(b) 1is repealed.

* Sec. 20.This Act takes effect immediately under AS 01.10.070(c)-

- CSHB 289 (Res)
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AS 38.0].040(b)1;

(3) erects a habitable, permanent dwelling on the homestead
within three years after the issuance of the homestead entry permit;

4 brushes the boundaries of the Jland not described by
aliquot parts or as a lot of record within 90 days after the issuance
of the permit;

(5) clears and either puts 1into production or prepares for
cultivation either 25 percent of the land classified for agricultural
use or 50 percent of the land having class Il or 111 soils, whichever
is less, within five years after issuance of the permit.

* Sec. 15. Land that was classified for disposal or other purposes
before August 29, 1986, remains subject to the <classification order 1in
effect on that date until the 1land 1is reclassified under AS 38.04.065, as
amended in secs. 1 - 7 of this Act, and AS 38.05.300.

* Sec. 16. A land management and disposal decision, 1including a dis—
posal under AS 38.05.057, AS 38.08, or AS 38.09, or a commercial agricul —
ture project under AS 38.05.020(b)(6), made before the effective date of
this Act under a classification order under AS 38.05.300 1is valid, notwith—
standing the adoption of the classification order before the adoption of
the regional land use plan, if other requirements of law were met.

* Sec. 17. A minerals management or disposal decision made before the
effective date of this Act is valid, whether or not the land was classified
if other requirements of law were met.

* Sec. 18. Nothing 1in this Act affects the Chase |11l Agricultural
Homestead disposal decision of the Department of Natural Resources, remand-—
ed by the courts for reconsideration by the department.

* Sec. 19. AS 18.09.040(b) 1is repealed.

* Sec. 20. This Act takes effect immediately under AS 01.10.070(c).

7. CSHB 289 (Res)



HOUSE BILL 289
DNR LAND CLASSIFICATION

Standard Alaska Production Company supports House Bill 289
AS A MEANS OF RESOLVING THE UNCERTAINTIES IN LAND STATUS CREATED
by the Alaska Survival decision- As noted in the comments on the
bill from Commissioner Judith M. Brady to Chairman of the Senate
Resources Committee, the Honorable Jack Coghill, the'implications
of the Alaska Survival decision have created unintended problems
AND CONFLICTS IN THE STATE'S MANAGEMENT OF ITS LANDS AND UNREAL-
ISTICALLY BLOCKED CERTAIN LAND MANAGEMENT ACTIONS UNTIL COMPLETION
OF REGIONAL PLANNING BY THE DEPARTMENT OF NATURAL RESOURCES-
While we do not believe the decision directly affects oil and
GAS LEASING, IT MAY AFFECT ANCILLARY LAND USES- THE UNCERTAINTY
AND IMPEDIMENTS IT CREATES CLEARLY AFFECTS ALL CITIZENS OF THE
STATE- The PROPOSED LEGISLATION AND THE COMMENTS" "™ THE DEPART-
MENT of Natural Resources present a rational method of resolving
THE PROBLEMS WHILE MAINTAINING PLANNING REQUIREMENTS FOR LAND
MANAGEMENT-
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Bradley

AMENDMENT

Offered in the HOUSE Bv the Resources Committee

TO: HB 289

Page 4, after line 26:
Insert a new bill section to read:
"* Sec. 10. AS 38.05.810 is amended by adding a new subsection to read:
(g9 A conveyance under this section to a municipality that did
not receive and 1is not eligible to receive its land entitlement under
AS 29.65 is not subject to a reversionary interest [created -by-~this-
sectii@Rjon behalf of the state unless the munic :he

reservation of the interest at the time that thettevers-rorrary-

Renumber remaining bill sections accordingly.

1- 511787
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Alaska Center forthe Environm

P,2/3N\jn <0-/1

ent?

700 H Street, Suite 4 <« Anchorage, Alaska 99501 - (907) 274-3621

flay 1, 1987

Ned Farquhar, Staff

House Resources Committee
PO Box V

Juneau, AK 99811

RE: HB 239

Dear Ned,
As a result of the work session 1 have drafted twe sets of
language that 1 hope can at least serve as starting points, ““he

first assumes that a planning requirement 1is the exception rather
than the rule* Please remember, however, that our clear
preference still 1is for retaining the requirement as the general
rule and listing excerptrons-1o0 it.

The second set attempts to deal with notice and hearing
needs in cases where a municipal plan 1is proposed for adoption as
a regional plan,

A major concern for which we don"t have a proposed solution
is how to deal with substantial tidelands permitting, for example
for mariculture, Ue ”11 continue® to work on this.

Thdfikb ayaln fur letting Gal) and 1 participate 1in your work
session.

Sincerely,

cEf(

Cliff Eanes
Issues Director
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Substitute for lines 27-29 at page 2 the following: except
for a land disposal under AS 33.05.057, AS 38.08, or AS
33.09; a commercial agricultural disposal under AS ~[)A0/LA
36.05.045-38.05.069 or AS 33.07; a competitive timber salej,Pgr
under AS 38.05.120-38.05.120; and the construction a-» IS 12 f>v
component of the state highway system under AS 19 ’
connecting highway wunder AS 19.20. or an access OW iQcsil” 0" Oﬂ?ft

service road under AS 19.30* A land- cl sssif i-cat ion=FEcrr

purposes of a land disposal wunder AS 38.05.057, AS 38.08, or/tfc
AS 38.09; a commercial agricultural disposal wunder AS Vee,
35.05.045-36.05.069 or AS 38.07; a competitive timber sa =Q |mf
under AS 38.05.110-38.05.1201 and the construction of a

component of the state highway system under AS 19.10, a Juu]fr
connecting highway under AS 19.20, or an access or local

service road wunaer AS 19.30; shall oe pased on a regional

land use plan.

Insert between “interests” and "Before™ at line 24 or oage
the following; The notice given and the heanng
opportunities Provided for the adoption of such a municipa
Plan as a regional land use plan shall be edual to that
given and provided prior to the adoption of cither regions

land use Plans. 3
\J
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Alaska Center for the Environment?

700 H Street, Suite 4 <« Anchorage, Alaska 99501 < (907) 274-3621

flay 1, 1987

Ned Farquhar. Staff

House Resources Commillee
PO Box V

Juneau, AK 99811

RE: HB 287
Dear Ned,

As a result of the work session i have drafted tuc sets of

language that |1 hope can at least serve as starting points. The
first assumes that a planning requirement is the exception rat her
than the rule. Please remember, however, that our clear

preference still is for retaining the requirement as the general
rule and listing except tonseto it.

The second set attempts to deal uith notice and hearing
needs in cases where a municipal plan 1is proposed for adoption as
a regional plan.

A major concern for which ue don"t have a proposed solution
is how to deal wuith substantial tidelands permitting, for ,example
for mariculture, Ue®"11 continue®™ to work on this.

Thdnkb ayain fur letting Gall and |1 participate 1in your work
session.

Sincerelv,

cCm

Cliff Eames
issues Director



MY 01 '87 14:18 LIO - ANH 277-8112

Substitute for lines 27-29 at page 2 the following: except

for a land disposal wunder AS 38.05*057. AS 33.08, or AS 2J""cc:

38.09; a commercial agricultural disposal wunder AS

38.05.045-33.05.069 or AS 33.07; a competitive timber sale"? Pel- ~

under AS 33.05.110-38,05.120; and the construction of a —t aU. .

component uf the state highway system under AS 19.10, a |V/ ,

connecting highway under AS 19,20, or an access or local

service road under AS 19*30- A land-c lassifi-cation-for *
purposes of a land disposal wunder AS 33.05.057, AS 38,08, or ec

AS 33.09; a commercial agricultural disposal under AS V<

33.05.045-38.05.069 or AS 33.07; a competitive timber saie“q

under AS 38*05.110-38.05.120; and the construction of a -Co /

component of the state highway system under AS 19,10, a Jicl7rP

connecting highway under AS 19*20, or an access or Jlocal -J

service road unaer AS 19.30; shall be based c¢cn a regional

land use plan.

Insert between ""interests" and Before™ at line 24 of page 2

the following; The notice given and the hearing

opportunities provided for the adoption of such a municisa

plan as a regional land use clan shall be egual to that 5 -
. . _ i . |IC ifl.

given and provided prior to the adoption of other regional

land use Plans.

TO

.C,
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HOUSE BILL 289
DNR LAND CLASSIFICATION

Standard Alaska Production Company supports House 3ill 259
AS A MEANS OF RESOLVING THE UNCERTAINTIES IN LAND STATUS CREATED
by the Alaska Survival decision- As noted in the comments on the
bill from Commissioner Judith [I* Brady to Chairman of the Senate
Resources Committee, the Honorable Jack Coghill, the'implications
of the Alaska Survival decision have created unintended problems
and conflicts in the state's management of its lands and unreal-
ISTICALLY BLOCKED CERTAIN LAND MANAGEMENT ACTIONS UNTIL COMPLETION
OF REGIONAL PLANNING BY THE DEPARTMENT OF NATURAL RESOURCES-
While we do not believe the decision directly affects oil and
GAS LEASING, IT MAY AFFECT ANCILLARY LAND USES- THE UNCERTAINTY
AND IMPEDIMENTS IT CREATES CLEARLY AFFECTS ALL CITIZENS OF THE
STATE- The PROPOSED LEGISLATION AND THE COMMENTS" OF THE DEPART-
MENT of Natural Resources present a rational method of resolving
THE PROBLEMS WHILE MAINTAINING PLANNING REQUIREMENTS FOR LAND
MANAGEMENT-
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Bradley

AMENDMENT

Offered in the HOUSE By the Resources Committee

TO: HB 289

Page 4, after line 26:

Insert a new bill section to read:

"* Sec. 10. AS 38.05.810 1is amended by adding a new subsection to read:
(@) A conveyance under this section to a municipality that did

not receive and 1is not eligible to receive its land entitlement under

AS 29.65 1is not subject to a reversionarv interest jcreatod-bv-"thi3-

geetiléwjon behalf of the state unless the municipality agreecf to Jrhe

Jola & frTL ehAj

reservation of the interest at the time that the4r-eversionarv-~vterfcsr-

twas greatendj"”

Renumber remaining bill sections accordingly.

1 511187
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PHONE:Fi907 561-2020

OFFICE OF THE COMM."SIONER

In fulfillment of AS 38.05.300(b) and AS 38.04.020(d), | submit the 1986 State Land
Classification and Land Disposal Bank Report. The report presents useful
information on land classification activity, mineral orders and state land set aside
for disposal.
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JudUh M. Brady, ComraissuJner Date
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STATE LAND CLASSIFICATION
AND LAND DISPOSAL BANK

1986 Report to the Legislature

This report fulfills two requirements:

1 A report to the legislature which describes and shows the location of all
classifications of state land during the preceding year due on February 1 of each
year. (AS 38.05.300(b)]

2. A report to the legislature on the status of land in the disposal bank, due on
January 15 of each year. (AS 38.04.020(d)]

summary

1. Land classification identifies the purposes for which state land has been
allocated.

2. All land classification actions are based on a land use plan prepared by the
Department of Natural Resources.

3. Adopted plans cover about 36 million acres (44%) of state-owned land. Plans
arc in progress for another 19 million acres. When the ongoing plans are
complete, two-thirds of state-owned land will be covered by a land use plan.

4. All classification categories are for multiple use, although a particular use
may be considered primary. Land may be given up to three classifications in
combination.

5. In 1986, the department classified 2,275,275 acres of state land, bringing the
total amount of classified land to 64,008,155 acres. Most of the 1986
classifications resulted from the Susitna Area Plan, the Tanana Basin Area Plan,
the Hatcher Pass Management Plan, and the Matanuska Valley Moose Range Management
Plan.

6. The land disposal bank contains land classified for disposal. The total amount
of land in the disposal bank as of December 31, 1986, is 504,943 acres: 121,192
acres for homesteads; 23,728 acres for subdivisions; 378,662 acres for
agricultural disposal; 1,640 acres for commercial and industrial disposal; and
655 acres for other purposes. (20,934 acres of agricultural lands arc included
in both homesteads and agricultural disposal and are therefore subtracted to
avoid double counting.)



PLANNING, CLASSIFICATION, AND MANAGEMENT

Land and Resource Planning

All land classification actions arc based on a land use plan prepared by the
Department of Natural Resources. Land use plans provide guidance for the use and
development of state land and resources. State law requires that these plar.s be
consistent with local governmental land use plans to the maximum extent determined to
be consistent with state interests. The department prepares two kinds of land use
plans: area plans and management plans.

Area plans, such as the 11-million acre Bristol Bay Area Plan, cover relatively large
regions of the state. With participation by agencies and the public, resources are
identified and land use values are determined. Area plans allocate state land for
primary and secondary uses. To ensure multiple use and avoid conflict, the alloca-
tions are accompanied by management intent statements which give direction to land
managers and guidelines for applying specific land classification. About 36 million
acres of state land arc now covered by adopted area plans in the most populated
regions of the state.

Management plans, such as the 115,000-acre Matanuska Valley Moose Range Management

Plan, are more detailed than area plans and usually cover much smaller areas. The
process for preparing a management plan is similar to that of an area plan.

Figure 1. LAND USE PLANNING ALASKA DEPARTMENT OF NATURAL RESOURCES
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Status of Area Plans

Plans arc listed below with the acreage of patented and tentatively approved state
land within their planning areas. Patent and tentative approval apply to uplands
only. The Submerged Lands Act gave staus ownership of tidelands and submerged
lands. Some plans, such as the Southwest Prince of Wales Island Area Plan, address
primarily tidelands and submerged lands and, therefore, have a relatively small
acreage of patented and tentatively approved land.

Table 1.
Status of Area Plans and Management Plans

ADOPTED AREA PLANS ACRES

Bristol Bay 11,000,000 acres
Copper River Basin 2,500,000 acres
Delta-Salcha 1,300,000 acres
Haines-Skagway 400,000 acres
Nenana-Totchaket 1,000,000 acres
Southwest Prince of Wales Island 3,400 acres
Susitna 9,500,000 acres
Tanana Basin 9,600,000 acres
Uillow Subbasin 460.000 acres*

SUBTOTAL 35,763,400 acres

AREA PLANS IN PROGRESS

Kuskokwim 14,300,000 acres
Northwest 4,200,000 acres '
Prince of Wales Island 30,000 acres
Prince William Sound 800.000 acres

SUBTOTAL 19,330,000 acres

GRAND TOTAL 55,093,400 acres

Tilts Willow Subbasin includes Hatcher Pass and the Matanuska
Valley Moose Range, for which management plans were completed
in 1986. Acreage of patented and tentatively approved land
reclassified as a result of these management plans are:

Hatcher Pass 211,000 acres
Matanuska Valley Moose Range 115,000 acres



Figure 2r PLANNING REGIONS ALASKA

AREA PLANNING STATUS

3 Completed area plans
£2 Area plans in progress

1Z] Not scheduled for area
planning
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Classification

Land classification is an integral step in the process of making Alaska's land
available for public and private use. It series to identify the purposes for which
the land has been allocated.

All classification categories are for multiple use, although a particular use may be
considered primary. In some cases, land may be given up to three classifications in
combination. Uses are presumed to be compatible until proven otherwise. All of the
categories also allow surface leasing, mining claims, sale of materials and oil and
gas leasing unless restricted through a land use plan. The settlement classification
category provides for the sale of land and the agricultural classificat’on provides
for the sale of rights in the land for agricultural purposes. Public notice must be
given prior to classifying or reclassifying land (AS 38.05.945).

State land and water may not be administratively closed to multiple use if the area
involved contains more than 640 acres. Larger, single-purpose areas such as parks
and critical habitat areas must be established by the legislature.

On September 7, 1983, new land classification regulations became effective (11 AAC
55). These amendments simplified the previous regulations, modified the
classification requirement for mineral location, and placed a greater reliance on
land use plans and land planningj£jjqrt_s to provide land management guidance. (Seven,
of the old classifications were eliminated and seven categories were abided/ DisposaT
classifications such as private recreation, residential, commercial, industrial and
utility_were combined under the single classification category called fettleineriD

landj New classifications include coaf, geothermal, oil and gas, transportation
corridor, water resources, and heritage resources land. The classification

.cgulations continue to provide for up to three classifications where more than one
primary resource value exist.

Land classified since September 1983 remains open to locatablc mineral entry unless
specifically closed by a mineral order. Land classified under certain categories
before September 1983 was automatically closed to mineral entry or required the use
of leasehold location. Lands so classified retain their mineral entry restrictions

or closure until they are reclassified.

Alaska Survival v. State of Alaska

On August 19, 1986, the Alaska Supreme Court rendered a decision in Alaska Survival
v. State of Alaska. The decision reversed the department’s decision to dispose of

the Chase Ill Agricultural Homesteads because the department classified state land
for this project before the Susitna Area Plan was adopted and thereby violated the
statutory requirement that classification of land be based on a regional or area

plan. The department’s petition for rehearing was recently denied without any
further clarification of the ru'ing. To comply with the court ruling, the department
no longer classifies land outside adopted area plans.

The court ruling in Alaska Survival v. State of Alaska docs not affect the
validity of classifications in effect before August 19, 1986. To comply with the
court ruling, the department no longer classifies land outside adopted area plans.
However, since the court’s interpretation of state law in Alaska Survival v. State
of Alaska amounts to a moratorium on the use of much of the state’s land, the
department intends to ask the legislature to clarify its intent by amending

\S 38.04.065.



Land and Water Management

Land use plans and the classifications that result from them are fundamental tools in
achieving the department’s basic goals of sound land and resource stewardship,
responsible decision-making, and greater economic vitality and quality of life for
Alaskans. The decisions made through planning and reflected in classification
attempt to help achieve these goals by ensuring that suitable land is acquired by the
state, managed for the overall welfare and satisfaction of present and future
generations, and made available for private develoment of resources where doing so
benefits the state.

Plans recommend lands to select to fill the remainder of our 105 million acre land
entitlement and lands to be relinquished. The state’s land base of 82 million acres
is increasing annually. As it approaches our entitlement the remaining selections

become particularly important.

As Alaska’s land base and population grow and stabilize, and as development in the
state expands, demand for public and private use of state land increases
tremendously. Planning is a primary mechanism used by the department to resolve
competing demands, decide the best use, and minimize conflicts between coexisting
multiple uses.

A basic decision the department must make is which lands will remain in state
ownership and which should be offered for sale. Disposal projects are often
controversial. Area and management plans ensure that a sufficient amount of good
quality land is offered for sale, and for deciding which land to offer.
Classification for settlement follows the plan and is the initial step in the formal
process of land disposal.

Figure 3. Area Plan Status
TOTAL * 82 Million Acres Patented and Tentatively Approved State Land

36 MILLION ACRES

Bristol Bay Area Plan
Tanana Basin Area Plan
Susitna Area Plan

S.W. Prince of Wales Island*
Copper River Basin Area Plan
Delta-salcha Area Plan
Haines-Skagway Area Plan
Nenana-Totchaket Area Plan
Willow Subbasin Area Plan

¢ Primarily tide and submerged lands
19 MILLION ACRES
Prince William Sound Area Plan
Northwest Area Plan
Kuskokwim Area Plan
Prince of Wales Island Area Plan



Most land retained by the state is managed for public use. The department’s plans
give land managers guidance on such actions as granting permits, leases, material
saj£S _(i.c., sand and gravel) andjights-of-way. Statements of management intent for
each area determine whether a proposed action should take place and guidelines
specify how actions will be managed to protect other resources and minimize
conflicts. Classification for retained land reflects the primary uses designated in
area plans. Classification by itself does not give guidance for how areas should be
managed. Plans must be referred to for this guidance.

Water management by the state is similarly tied to the department's land use plans
and their resulting classifications. Land allocations consider water quality and
quantity; its value for human consumption, recreation, fish and wildlife habitat,
land transportation; and its use in various kinds of resource development, such as
mining or agriculture.

Water management decisions such as the allocation of water rights must be consistent
with the plan’s land management intent and guidelines. Plans also may give some
guidance directly to water management, for example, by setting priorities for
studying rivers in a region for possible instream flow reservations to protect
important resource areas.

Figure 4. Planning Process

Interagency planning team formed. Members represent
each of the majorresourcesinthe area. Public Informed.

Land use issues and needs Identified. Public workshops
and meetings.

The team lIdentifies existing and potential uses and ob-
jectives by resource. Meetings with interested groups
and public.

Alternative land use plans prepared and presented for
public/agency review & comment. Publicworkshops and
meetings.

Draftplan prepared, reviewed al public hearingsand re-
vised. Notice of classification given.

Final plan adopted. Classification orders signed.

L?nd and water management in accordance with the
plan.



SUMMARY OF
1986 LAND CLASSIFICATION ACTIONS

Hatcher Pass

The Hatcher Pass Management Plan was adopted by the Department of Natural Resources
on September 30, 1986. The management plan specifies how 211,000 acres of state land
will be classified and managed. The classification became effective on October 16,

1986.

Table 2. Hatcher Pass Classification Acreage

CLASSIFICATION ACRES
Forest/Grazing/Public Recreation and 618
Grazing/Public Recreation/Wildlife Habitat Land 5,310
Mineral/Public Recreation Land 8,360
Mineral/Public Recreation/Wildlife Habitat Land 9,240
Public Recreation Land 6,745
Public Recreation/Uater Resource Land 9,890
Public Recreation/Uater Resource/Grazing Land 260
Public Recreation/Uater Resource/Uildlife Habitat Land 33,300
PubT'c Recreation/Uildlife Habitat Land 137,301

TOTAL 211,032

Matanuska Valley Moose Range

The Matanuska Valley Moose Range Management Plan was adopted by the Department of
Natural Resources on August 27, 1986. Because the plan contains guidelines which are

to be implemented by the Department of Fish and Game, the plan was also signed by the
commissioner of that department on October 2, 1986. The management plan specifics
how 115,000 acres of state land will be classified and managed. The classification
became effective on October 15, 1986.

Table 3.
Matanuska Valley Moose Range Classification Acreage

CLASSIFICATION ACRES
Wildlife Habitat/Coal/Forest Land 89,573
Wildlife Habitat/Public Recreation 25,336

TOTAL 114,909
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Susitna

The Susitna Area Plan was adopted by the Department of Natural Resources on April 24,
1985. Major portions of the planning area have been classified but in some areas the
classification work is still in progress. The acreage figures for some of the land
classified in 1986 were not available for this report. Net acreage will be reported

for these in next year's report to the legislature.

Table 4. Susitna Classification Acreage

CLASSIFICATION ACRES
Coal/0il and Gas/Wildlife Habitat 52,010
Forest/Oil and Gas/Uildlife Habitat 37,330
Forest/Public Recreation/Uater Resources 98,132
Forest/Public Recreation/Uildlife Habitat 29,970
Mineral/Public Recreation/Wildlife Habitat 88,313
Mineral/Uildlife Habitat 75,435
Oil and Gas/Settlement 1,520
Public Recreation 4,065
Public Recreation/Settlement/Uildlife Habitat 15,480
Public Recreation/Uater Resources/Uildlife Habitat 76,814
Public Recreation/Uildlife Habitat 175,856
Reserved Use 11,640
Settlement 108,426
Uater Resources/Uildlife Habitat 118,040
Uildlife Habitat 131,760

TOTAL 1,024,791

Tanana Basin

The Tanana Basin Area Plan was adopted in April 1985 and the land was classified in
June 1985. During the past year, the 1985 classification orders were researched for
their accuracy in ’eeflecting the intent of the plan and land status. As a result of

this effort, some of the initial classification orders were amended. The department
expects to complete this project in 1987.

Table 5. Tanana Basin Classification Acreage

CLASSIFICATION ACRES
Agricultural Land 2,290
Forest/Uildlife Habitat Land 177,192
Public Recreation/Uildlife Habitat Land 565,130
Settlement Land 56,669
Uildlife Habitat Land 21,447

TOTAL 522,728



Classification for the Land Disposal Program

In 1986, the department classified about 186,000 acres to allow the offering of state
land through subdivision, lottery, homesite offering, homestead entry and
agricultural programs. All classifications for disposal were based upon area plans,
except the Crazy Mountain Homestead area near Central (16,990 acres), the cape
Fanshaw subdivision area near Petersburg in Southeast Alaska (1,135 acres), and land
near Homer (240 acres). These three classifications became effective before the
Alaska Supreme Court ruled in Alaska Survival v. State of Alaska. The
identification of land for sale is now accomplished through the area planning

process.

The annual classification acreage figures will not match the annual disposal acreage.
Reasons for this are: (1) some acreage is lost to right-of-way and common area
during the subdivision process; (2) some of the land classified this past year will

not be offered until some future year; (3) some of the land being offered for sale
has been classified in previous years; and (4) some of the land classified and
offered for homestead staking is never staked.

Table 6. Land Disposal Program Classification Acreage

REGION CLASSIFICATION ACRES
Northern Region Settlement 73,659 acres
Agriculture 2,290 acres
Southcentral Region Settlement 108,680 acres
Southeast Region Settlement 1,135 acres

TOTAL 185,764 acres

Classification of Tide and Submerged Lands

The state may classify tide and submerged land into any appropriate state land
classification. Preference is granted to the upland owner for the use of a tract of
tideland, or tideland and contiguous submerged land, which is seaward of the upland

property (AS 38.05.850).

In the Southeast Region, 175 acres were classified settlement to allow the lease of a
log transfer site on tidelands near Point Macartney. Approximately 75,000 acres of
submerged lands (lakes and rivers) will be classified public recreation/water
resources/wildlife habitat on the basis of the Copper River Basin Area Plan.



Classification by Region ?

The division maintains three land and water management regional offices. The
Northern Region is located north of the Alaska Range and an cast-west line from
Norton Sound to the Alaska Range. The Southcentral Region is located south of this
line and west of Yakutat Bay. East and south of Yakutat Bay is the Southeast Region.
The following is a summary of land classification actions by each region.

Southcentral Region. The majority of classification activity which took place in

the Southcentral Region resulted from the Susitna Area Plan (1,024,791 acres) and the
management plans for Hatcher Pass (211,032 acres) and the Matanuska Valley Moose
Range (114,909 acres). About 17,000 acres were reclassified from reserved use to
public recrca.'on/wildlifc habitat land to facilitate the issuance of personal use

cabin permits. Another reclassification of 265 acres to grazing land was related to

a grazing lease. Other classifications totaling less than 50 acres facilitated

several preference right disposals and the transfer of land to the Kenai Peninsula
Borough.

Northern Region. AIll the classification activity in the Northern Region was
related to the Tanana Basin Area Plan (822,728 acres) and the Crazy Mountain disposal

area (16,990 acres).

Southeast Region. In the Southeast region, 175 acres of tidelands were
classified near Point Macartney and 1,135 acres of uplands at Cape Fanshaw.

fable 7. 1986 Land Classification by Region

REGION AND ACRES ACRES NET
CLASSIFICATION ACDED REMOVED ACREAGE
NORTHERN
Agricultural Land 2,290 -0- 2,290
Forest/Wildlife Habitat 177,192 -0- 177,192
Resource Management -0- (16,990) (16,990)
Settlement Land 73,659 (2,290) 71,369
Wildlife Habitet Land 21,447 «0- 21,447
Wildlife Habitat/Public Recreation 565.130 -0- 565.130
SUBTOTAL 839,718 (19,280) 820,438
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1995 Land Classification by Region

REGION AND
CLASSIFICATION

SOUTHCENTRAL

Agricultural Land

Coal/0il and Gas/Wildlife Habitat

Forest Land

Forest/Grazing/Public Recreation

Forest/Oil and Gas/Wildlife Habitat

Forest/Public Recreation/ Water
Resources

Forest/Public Recreation/Wildlife

Habi tat

Grazing Land

Grazing/Public Recreation/Uildlife
Habi tat

Mineral Land

Mineral/Public Recreation

Mineral/Uildlife Habitat

Hineral/Uildlife Habitat/Public
Recreation

Oil and Gas/Settlement

Public Recreation Land

Public Recreation/Settlement/
Uildlife Habitat

Public Recreation/Water Resources

Public Recreation/Uater Resources/
Grazing

Public Recreation/Uater Resources/
Wildlife Habitat

Public Recreation/Uildlife Habitat

Public Recreation/Uildlife Habitat/
Water Resources

Reserved Use Land

Resource Management Land

Settlement Land

Wildlife Habitat Land

Wildlife Habitat/Coal/Forest Land

SUBTOTAL
SOUTHEASTERN
Resource Management Land
Settlement Land

SUBTOTAL

STATEWIDE TOTAL

ACRES
ADDED

*Q-
52,010
-0-
618
37,330

110,036

65,9*0
265

5,318
0-
8,360
75,435

96,963
1,520
8,440

15,480
9,890

16,830

91,043
357,900

139,360
11,671
*Q-
108,680
131,760
89.573

1,434,422

(-
1.135

1,135

2,275,215

(Table + continued)

ACRES
REMOVED

(12,950)
-0-
(38,905)
-0-
-0-

e()-

-0-
-0-

-0-
(3,160)
-0-
-0-

-0-
-0-
(78,281)

-0*
-0-

-0-

-0-
(500)

_0_
(19,102)
(491,556)
(16,301)
(66,420)
-0-

(727,175)

(1,135)
-0-

-0-

(7*7,590)

NET
ACREAGE

(12,950)
52,010
(38,905)
618
37,330

110,036

65,940
265

5,318
(3.160)
8,360
75,435

96,963
1,520
(69,841)

15,480
9,890

16,830

91,043
357,400

139,360
(7,431)
(491,556)
92,379
65,340
89.573

707,247

(1,135)
1.135

*0-

1,527,685



Table ¢. 1955 Land Classification Statewide Total :

CLASSIFI CATION ACRES ACRES MET TOTAL TOTAL

ADDED REMOVED ACREAGE ACRES ACRES

12/31/85 12/31/86

Agricultural Land 2,290 (12,950) (10,660) 628,925 618,265
Agricultural/

Settlement Land -0- -0- -0- 14,872 14,872

Coal Land *0- -0- 0- 2,560 2,560

Coal/0Oi | and Gas/

Wildli fe Habi tat

Land 52,010 -0- 52,010 -0- 52,010
Forest Land -0- (38,905) (38,905) 3,234,090 3,195,185
Forest/Grazi ng/

Public Recreation

Land 618 «0- 618 -0< 618
Forest/0Oil and Gas/

Uildli fe Habi tat

Land 37,330 -0- 37,330 -0- 37,330
Forest/Puhlic

Recreat i on/Water

Resource Land 110,036 -0- 110,036 -0- 110,036
Forest/Public Rec-

reat ion/Wi Idli fe

Habitat Land 65, 940 -0- 65,940 -0- 65,940
Forest/Wildli fe

Habitat Land 177,192 -0- 177,192 283,420 460,612
Geothermal Land -0- -0- -0- -0-
Grazing Land 265 -0- 265 152,775 153,040

Grazing/Public
Recreation/Uildlife

Habitat Land 5,318 -0- 5,318 -0O- 5,318
Heritage Resources -0- -0- -0- -0- -0-
Material Land -0- -0- -0- 5,088 5,088
Mineral Land -0- (3,160) (3,160) 83,742 80,582

Mineral/Public Rec-

reation Water

Mineral/Uildlife

Habitat Land 75,435 -0- 75,435 352,034 427,469
Mineral/Uildlife

Habitat/Public

Recreation Land 96,963 -0- 96,963 2,073 993 2,170,956

Because of an extraordinary volune of planninj and classification activity it
was not possible to report all net acreage figures for the Tanana Basin Area Plan and
Susitna Area Plan this year. Please refer to the 1985 Classification Report to the
Legislature for a full listing of total acreage.

12



1986 Land Classification Statewide Total (Table 8 continued)
CLASSIFICATION ACRES ACRES NET TOTAL TOTAL
ADDED REMOVED ACREAGE ACRES ACRES
12/31/85 12/31/86
Oil and Gas Land -0O- *0* *0- -0- -0-
Oil and Gas/Settle-
ment Land 1,520 -0 1,520 -0- 1,520
Oil £ Gas/Uildlife
Habitat L'nd -0- 0 -0- 226,192 226,19?.
Oil & Gas/Uildlife
Habitat/Public
Recreation Land -0- -0 -0- 2,396,537 2,396,537
Public Recreation Land 8,440 (78,281) (69,841) 1,353,340 1,283,499
Public Recreation/
Settlement/Wildlife
Habitat Land 15,480 0 15,480 -0- 15,480
Public Recreation
Water Resources/
Grazing Land 16,830 0 16,830 -0- 16,830
Public Recreation/
Water Resources Land 9,890 <0 9,890 -0 9,890
Public Recreation/
Water Resources/
Wildlife Habitat 91,043 -0- 91,043 =0 91,043
Reserved Use Land 11,671 (19,102) (7,431) 596,949 589,168
Resources Land 8,360 -0- 8,360 -0- 8,360
Resource Assessment
Land -0- -0- -0 150,000 150,000
Resource Management
Land *0- (509,681) (509,681) 39,751,196 39,241,515
Settlement Land 183,474 (18,591) 164,883 2,850,634 3,015,517
Transportation
Corridor Land -0 -0- -0- O* -0*
Water Resources Land -0- -0- -0- 127,535 127,535
Wildlife Habitat Land 153,207 (66,420) 86,787 1,913,947 2,000,'734
Wildlife Habitat/
Public Recreation
Land 923,030 (500) 922,530 6,227,945 7,150,475
Wildlife Habitat/
Water Resources Land 139,360 -0- 139,360 55,046 194,406
Uildlife Habitat/
Coal/Forest Land 89,573 =0- 89,573 -0- 89,577
Total 2,275,275 (747,590) 1,527,685 62,480,470 64,008,155

2. _ . . .
This classif{cation category Mill be eliminated when these lands are
reclassified under the new classification regulations.
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MAJOR CLASSIFICATION ACTIONS
PROPOSED FOR 1987

In 1987 the department expects to classify land as a result of the Copper River Basin
Area Plan and the Prince William Sound A’ea Plan.

Copper River Basin

The Copper River B~ n Area Plan was adopted by the Department of Natural Resomrr =
on November 26, 1986. The Commissioner of the Department of Fish and Game signed the
plan on December 5, 1986. The Copper River Basin Area Plan covers about 3.5 million
acres of state owned and selected land. The final notice proposes classification and
closure of certain lands to mineral entry on February 6, 1987. The net classifica-

tion acreage will be reported in the January 1987 classification report to the

legislature.

Table 9. Copper River Classification Acreage

CLASSIFICATION ACRFS
Agricultural land 8,097
Agricultural/Settlement Land 4,120
Forest/Public Recreation/Uildlife Habitat Land 361,645
Forest/Settlement Land 11,011
Forest/Transportation Corridor/Settlement Land 46,296
Forest/Wildlife Habitat Land 201,883
Geothermal/Public Recreation/Uildlife Habitat Land 350
Heritage Resources/Public Recreation/Uildlife Habitat Land 5,165
Mineral/Wildlife Habitat Land 41,635
Public Recreation Land 154,310
Public Recreation/Transportation Corridor/Ui Idl ife Habitat Land 17,096
Public Recreation/Uildlife Habitat Land 151,147
Resource Management Land 449,007
Settlement Land 52,947
Transportat ion/Ui Idl i fe Habitat Land 62,4SE
Uildlife Habitat Land 1,893,734

TOTAL 3,460,879

Prince William Sound Area

The Prince William Sound Area Plan will cover about 800,000 acres of state land
widely interspersed throughout the Chugach National Forest. The plan is in its final
stages and classification is expected in late 1987.



LAND DISPOSAL BANK REPORT

Land disposal bank contains land classified for disposal.3 AS 38.04.020(d) requires
that on January 15th of each year, the commissioner report to the legislature the
status of certain categories of state land:

1. land suitablefor homestead disposal

2. land suitablefor subdivision disposal

3. land suitablefor agriculture, commercial or industrial disposal
4. land suitablefor other purposes

4
Acreages within the land disposal bank are as follows:

Homestead Disposal

A total of 121,192 acres are identified for homestead disposal and considered
suitable for staking in the homestead program. Homestead land is classified
agricultural la™nd for agricultural homesteads and settlement for non-agricultuial
homesteading.

Subdivision Disposal

An estimated 23,728 acres, including parcels previously offered and not yet sold, are
classified and suitable for disposal as subdivision parcels.

Agricultural, Commercial and Industrial Disposal

A total of 378,662 acres are classified for agricultural purposes.® Commercial and
industrial land has been converted to the settlement classification. The bank
contained about 1,640 acres of land designated for commercial and industrial use as
of January 1, 1983.

3
AS 38.04.020(a). Lands must be classified into a disposal category before they

are actually included in the Land Bank [AS 38.04.020(c)].

4

Portions of the land disposal records are manually maintained. Therefore, while
actual figures have been used in this report when available, conservative estimates
are used in cases where they are reasonably accurate and actual data collection time
would substantially outweigh the marginal benefit which might be derived from more
precise figures.

"*Land considered suitable for homestead disposal includes land which has been
identified for sale in FY87 and FY 88 and has been classified in a settlement or
agricultural disposal classification. The "Annual Report on State Land Offerings"
identifies a substantial amount of additional land for sale after 1988. Not all that
land, however, is classified.

AThis acreage excludes all parcels sold in 1983.

7
The acres.classified for agricultural purposes and considered to be in the land
disposal bank are land", which have not been sold. About 2,778 acres were sold in

1984 which arc not included in this total.

17



Other Purposes

Most land is made available through the categories mentioned above. Certain land,
however, is sold by auction in odd lots or for other special purposes. About 555
acres in odd lots are currently identified for sale.

Total Land in Disposal Bank

The total amount of land in the disposal bank as of December 31, 1986, is estimated
to be 504,943 acres.

8The total reflects the subtraction of 20,934 acres of agriculturally classified
land which are also identified under 1 and 3 above.



APPENDIX
Descrietion of Classification Categories
11 AAC 55

Agricultural Land. Land classified agricultural is, by reason of climate,

physical features, and location, suitable for present for future agricultural
cultivation or development and is intended for present or future -gricultural use.
When agricultural land is disposed of, only an agricultural interest may be conveyed.

Coal Land. Land classified coal is where known coal resources exist and
development is occurring or is reasonably likely to occur, or where the coal
potential has been determined to be high or mooeratc under 11 AAC 58.010.

Forest Land. Land classified forest is, or has been, forested and is suited for
forest management because of its physical, climatic, md vegetative conditions.

Geothermal Land. Land classified geothermal is where known geothermal resources
exist and where development is occurring or is reasonably likely to occur, or wher~
there is reason to believe commercial quantities of geothermal resources exist.

Grazing Land. Land classified grazing is suitable in the cultivated or
uncultivated state, for supporting domestic livestock or reindeer.

Heritage Resources Land. Land classified heritage resources is where there is
active preservation of, or research for, significant historical, prehistorical,
paleontological, or other cultural values or where there is reason to bcliev; that
these values exist.

Material Land. Land classified material is land suitable for the cxtaction of
common varieties of sand, gravel, stone, peat, clay, and similar materials.

Mineral Land. Land classified mineral is where known mineral resources exist and
where development is occurring, or is reasonably likely to occur, or where there is
reason to believe that commercial quantities of minerals exist.

Oil and Gas Land. Land classified oil and gas is where known oil and gas
resources exist and where development is occurring, 0f is reasonably likely to occur,
or where there is reason to believe that commercial quantities of oil and gas exist.
Public Recreation Land. Land classified public recreation is suitable for
recreation uses, waysides, parks, campsites, scenic overlooks, hunting, fishing cr
boating access sites, trail corridors, or grccnbelts along bodies of water or
roadways.

Reserved Use Land.

(a) Land classified reserved use is:

(1) reserved for transfer to another governmental or nongovernmental agency that
is performing a public service;

(2) reserved for transfer through land exchange; or

(3) designated for a public facility.

19



(b) Nothing in this section requires classification of land identified for a future
land exchange under AS 38.50.

?esource Management Land. Land classified resource management is presently
una”es?ttrtr~aTitfTemtrre_aird~may have a number of resources but where there is the
lack of adequate resource, economic, or other relevant information combined with the
unlikelihood of resource development within the next 10 years makes a specific
resource allocation decision unnecessary.

Settlement Land. Land classified settlement is, by reason of its physical
qualities and location, suitable for year-round or seasonal residential or private
recreational use or for commercial or industrial development.

Transportation Corridor Land. Land classified transportation corridor is
identified for the location of easements and rights-of-way under AS 38.04.065(f),
including transportation, pipeline, or utility corridor purposes, or is under
consideration for a right-of-way lease.

Water Resources Land. Land classified water resources encompasses watersheds or
portions of watersheds and is suitable for such uses as water supply, watershed
protection, or hydropower sites.

Wildlife Habitat Land. Land classified wildlife habitat is primarily valuable
for:

(1) fish and wildlife resource production, whether existing or through habitat
manipulation, to supply sufficient numbers or a diversity of species to support
commercial, recreational, or traditional uses on an optimum sustained yield
basis; or

(2) a unique or rare assemblage of a single or multiple species of regional, stat';,
or national significance.
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ing from a conduct disorder, “‘unriersocial-
izeu ana aggressive," that he is resentful
ox authority, has superiicial emotionai ties
to others, has difficulty in forming relation-
ships, lacks conscience, is without internal
controls, Saathoff will only do weil if close-
ly supervised which is borne out by his
behavior, wnen his father is at home.

The chance that Saathoff will be rehabiii-
tateu by age 20 is not good. He :s underso-
oialized, aggressive, distrnctabie, hyperac-
tive, -as no capacity to delay gratification
r.Q when lonfronted. acts aggressively.
The inset of his antisocial behavior was
very eany. age nine or ten. There is ro
evmer.ee that ne wants to change.

Despite the dismal outlook for Saathoff’s
treatment by age 20, | must look at :ne
alternatives. If the juvenile is treated as
an adult, he will be sentenced to a possible
thirty years to serve, the same as his ac-
complice is subject to pursuant to a piea
bargain. | know of no treatment he will
receive in the aduit system which would
give him any opportunity to internalize a
vaiue system that wouid give any degree of
assurance that he would act responsibly in
an unstructured setting. After serving
whatever portion of thirty years that he
might have to serve. 1 believe Saathoff
would constitute as great a danger to socie-
ty as he does today.

Society's best opportunity to I'¢ protected
from the actions of which Saathoff has
demonstrated his capacity is for him to be
dealt with in the juvenile justice system
where he may be classified co the ciosed
treatment unit at McLaughlin Youch Cen-
ter if deemed appropriate by the Commis-
sioner of Health ;nc Social Services, the
court having no authority n that decision.
In the closed treatment init an effort
wouid be made to tnstiil | vaiue system
vnicn would control Saatiioff even after ne
is released from custody.

Therefore, based upon the assumption
that Saatnoff has consenced to be treated
tnrougn age 20. | find that he is amenaoie
to treatment as a cmid.

An additional reason for retaining Saa-

thoff :n tre ;uvemle system is that he is
iniy 14 years oid. aas not begun to mature.

and has the appearance of an 11-year old.
Confining an immature boy among adults
is inappropriate and wouid necessitate soli-
tary confinement oy the Department of
Corrections.  Also, no information was
presented aoouc programs available in the
aduit system for youchfui offenders and
from my prior experience | know of noth-
ing like the ciosed treatment unic program
at McLaugniin Youth Center which offers
an opportunity for rehabilitation of juvemie
delinquents.

Therefore, because of the paucitv of pro-
grams avaiiabie in the aduit system and tne
©niy v.acie program neing avauaole for
juvemie delinquents, | have weighted my
decision on amenability toward tne juvemie
system. | am not optimistic of success in
this case but find a deniai of waiver to be
in both Saathoff and sociecy's best interest.

DATED a: Anchorage. Alaska, this :9th
day of November. 1984.
sl Victor D. Carlson
Victor D. Carison
SuDerior Court Judge

ALASK*. SURVIVAL. Paul Bratton.
Judy Price. G.M. Chartrand. and
Millie Gray, Appellants,

V.

STATE of Alaska. DEPXRT.MENT of
NATURAL RESOURCES: Esther C.
Wunnicke. Commissioner. State of
Alaska. Department of Natural Re-
sources: and Thomas Hawkins. Di-
rector. Division of Forest. Land and
Water Management. State of Alaska.
Department of Natural Resources. Ap-
pellees.

No. S-996.
Supreme Court of Alasxa.

Aug. 2 1536
Penearing Denied Oct. 29. 1986.

Locai resuiep'-i filed suit to oloex state
.and aisDosai of 22 agricultural home-
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steads. The Superior Court. Third Judicial

District. Anchorage, Karen L. Hunt. J.. up-
held decision of Department of N'aturai Re-

sources to dispose of the lanu in a lottery,
and residents appeaied. The Supreme
Court. Moore. J.. held that: ID finding by
Department that disposal was tn state's
best interests was reasonable; (2) decision
of Department to proceed with lottery after

considering revised soils data was not arbi-

trary: but (3) faiiure of Department to

develop regional 'and use pian before clas-

sifying and disposing of the land rencered
the disposal invalid ana was not cured ov
Department's adoption of regional plan
seven montns after the lottery: and '41
residents, who were economically depend-
ent on use of iand in disposal area to gath-
er firewood and house-ouiiaing logs ana to

hunt ana fish for food, were "puDiic inter-

est plaintiffs" entitied to their fuil reason-
able attorney tees.

Reversed and remanded.

1. Administrative Law and Procedure
'3=763
Review bv Supreme Court of decision
committed to agency discretion is .'onfined
to determining whether decision was arbi-

trary, unreasonable, or abuse of discretion.

2. Public Lands ®=142Vi
Department of Xaturai Resources, in
deciding to dispose of 32 agricultural home-
steads. did not act arbitrarily in determin-
ing water quality would be adequately pro-
tected. where Department specifically con-
sidered water qualii. when designing sice
man and reducing parcel sizes, and con-
+0 Department of Environmental Con-
:on study concerning effects of agn-
mj..-, development on water quality and
nput from local residents offered during
numerous public r.earings. AS 28.00.010 oc
sea.

3. Public Lunds 3=l-UVi

Fact that state land disposal of 32 agri-
cultural homesceaas with little or no soils
generally suicaole for cultivation would re-
sult in minimal Hearing requirements did
not renaer disoosai a waste of auoiic re-

723 PACIFIC REPORTER. 2d SERIES

sources. :n thac homesteaders wouid have
to mark boundaries, survey iand. and build
permanent dwellings, and legislature rec-
ognized thatagricultural homesteads might

be located in marginal areas. AS 38.09.-
'501anol.
4, Administrative Law and Procedure

3=763
Failure of administrative agency to
consider important factor wiil renaer its
decision arbitrary.

5. Administrative Law and Procedure

>731

Eoie of Supreme Court, wnen review-
ing decision of adnvntstrative agency, ;s :0
ensure that agency has taken "harp look"
at saiient procioms before it and has genu-
inely engaged . reasoned decision making.

6. Public Lands 3=142A

Decision of Deoartment of Natural Re-
sources to proceed with lottery for state
land disposal of 32 agricultural homesteads
after soils data usea to plan the disposal
had heen revised was not arbitrary, where
Department considered new soiis informa-
tion and decided to procet-d because project
still contained enough lanu suitable for ag-
ricultural homesteads. AS +8.05.010 et seq.

7. Administrative Law and Procedure
<3=759

Public Lands c=1427t

Issue as to whether public land is suit-
able for agricultural homeste ids and
whether pubiic interest is hest served by
state iand disoosai for such homesteads
falls directly within area of expense of
Department of Xaturai Resources, for
which Supreme Court wiil not suostitut- its

juagment. AS 38.05.010 <*tsen.

8. Statutes o=219(1)

Where interpretation of statutes Joes
not require special expertise of commisera-
tive agency, court exercises its mcnpenaenc
juagment to determine whetrer agency
comolied with statutory reauirements.
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). Public Lands G=>! U3

Regional iand use planning must pre-
cede land classifications and disposals. AS
3.5.04.u5lc, d).

10. Public Lands ®=>M2A

Regulation adopted by Department of
Natural Resources, permitting ciassifica-
de-n of land based on site-specific plan cov-
ering only 1.2S7 acres, contravened land
%se planning and classification statute. AS
dS.0-i.0do.

11. Public Lands jt=U23}A

Land use planning ana classification
statute mandates comprehensive, oroad-
-ca:e planning process prior to site-specific
panning and classification. .AS 3S.u4.065.

12. Public Lands ®=142

Failure of Department of Xaturai Re-
sources to have adopted regional land use
plan before classifying and disposing of
public land as agricultural homesteads ren-
dered the state land disposal invalid and
was not cured by Departments adoption of
regional pian seven months after lottery
was conducted for the disposal, where re-
gional plan simply ratified, without compre-
hensive analysis. Department's eariier deci-
sion to dispose of the iand as agricultural
homesteads, and disclosure and pubilc dis-
cussion of certain information in regional
pian would have prompted closer considera-
tion of alternative disposal areas. AS 3S.
04.065.

13. Costs <5=172

Prevailing public interest litigant is
generally entitled to full reasonable attor-
ney fees, rather than partial fees.

14, Costs ¢=172

Local residents, who were economical-
ly dependent on use of land in state land
disposal area to gather firewood and house-
building logs and to hunt and fish for food,
did not have substantial economic interest
mefficient to bar them from qualifying as
"pubiic interest plaintiffs" entitled to their
fuii reasonaole attorney fees, rather than
partial fees, in their action cnailenging dis-
posal of 32 agricultural homesteads, in tp.at
residents, .n challenging the aisposai. em-

phasized their concerns about contamina-
tion of water supplies, impact on area wild-
life, and general effect that increased set-
tlement would have on quality of their sub-
sistence life-styles, and relied on resources
in area for personal, rather than commer-
cial. purposes.
See publication Words and Phrases

for other judicial constructions and
definitions.

Robert W. Aaler. Eric Smith, Stephan H.
Williams. Trustees for Alaska. Anchorage,
for appeilants.

M. Francis Neville. Asst. Atty. Gen.. An-
chorage. and Haroid M. Brown. Atty. Gen..
Juneau, for appeiiees.

defore  RA3INOWITZ. CJ., and
BURKE. MATTHEWS. COMPTON and
MOORE. JJ.

OPINION

MOORE, Justice.

This appeal challenger a state land dis-
posal of thirty-two agricultural homesteads
near Talkeetna. A group of locai residents
sued to block the 3,530-acre offering. The
superior court upheid the decision of the
State Department of Natural Resources
(DNR) to dispose of the land in a Septem-
ber 1984 lottery. We conclude that the
disposal was invalid because DNR failed to
comply with the land use planning process
mandated by statute. We reverse the su-
perior court judgment and remand DNR's
disposal decision for reconsideration by the
agency. We also conclude that the court
erred in denying the piaintiffs status as
public interesc litigants for purposes of
awarding attorney's fees.

. FACTS .AND PROCEDURAL HIS-
TORY

The land disoosai at issue, referred to as
"Chase 1" is located approximately five
miics north of Talkeetna. .near the commu-
nity of Chase. The state first proposed to
offer ‘ana in this area tor agricultural de-
veioDment in 1279. Between 1979 ana 19S3
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DNR held several public hearings in Tal-
keetna to discuss what it initially proposed
to be a commercial agriculture project in-
voking disposal of parcels ranging in size
co 560 acres.

Local residents repeatedly objected that
increased settlement would threaten their
subsistence-cype lifestyle and overtax area
resources. Many Chase-area residents rely
on the use of surrounding state land to
gather firewood, sec traplines. hunt and
fish. Besides threatening their lifestyle,
locai resicents argued that the area is not
suited for commercial farms due to steep
siopes, drainage prooiems and poor soils.

In response. DNR made several cnanges
in its disposal pian. including a reduction in
the amount of land to be offered from
7.000 acres to approximately 4.500 acres.
In February 1983 DNR issued a wricten
finding, pursuant to former AS 38.05.-
035(31(14)," that the Chase IIl commercial
agriculture disposal was in the state's best
interests. However, the Commissioner of
DNR subsequently "postponed” the sched-
uled Aprii land sale in response to local
opposition.

The commercial disposal was never im-
plemented. Instead, in late 1983 DNR re-
vised the disposal to meet the objectives of
a newiy enacted homestead program.
Alaska Statute 38.09, enacted in 1983, au-
thorizes the disposal of smaller, noncom-
mercial agricultural homesteads co appli-
cants who agree to meet certain require-
ments. DNR's new plan cailed for disposal
of about 6,000 acres in parcels ranging
from 40 to 160 acres each. The pian fo-
tused on subsistence-type farming rather
than commercial agncuiture development.

DNR pubiisned a legal notice stating
that a written best interests finding had
been made regarding the agricultural
i.omestedd disposai. ana a puDlic meeting
was scneduied *or January 27. 1984. In a
January 13 letter to ON?.. Judy Price, one
of the aopeiiants here, reouested a copy of
t-e finding. She aid not receive a copy by

t. The ianeuaeg in former AS 3505.035(ai( 14)
tow gears NAS B.b.BIE). Seetn'ra rote

723 PACIFIC REPORTER. 2d SERIES

mail nor was the finding made available to
her or other peopie when they attended the
meeting.

During che meeting local residents ques-
tioned why DNR was proceeding with the
Chase disposal prior to completion of the
Susitna Area Plan, a statutorily mandated
land use pian for the region. They also
reicerated concerns raised regarding the
commercial disposal, inducing their view
that the area is not suitaoie for farm devel-
opment. Following tne meeting DNR offi-
cials coolt a brief fieia trip to the Chase
area and subsequently made several
changes to the site plan. The final version
cailed for a smaller disposai of 3.530 acres
and a reduction in the number of parcels to
thirty-two. with four more scheduled for a
lacer offering.

In Aciril 1984 the director of DNR's Divi-
sion of Forest, Land and Water Manage-
ment signed an amendment to the previous
best incerests finding for the commercial
disposal. The amendment concluded that
the revised agricultural r.omestead disposal
was in the scare’s best interests. DNR
issued an order classifying 1.256 acres of
Chase-area iand for agricultural use. Oth-
er Chase lands had been classified in 1980.
A September 14 loctery was scheduled.

Several individuals and an organization
of local residents known as Alaska Survival
appealed the director's best interests deter-
mination to the Commissioner of DNR.
DNR held a hearing at the appellants' re-
quest and the Commissioner subsequently
affirmed the director's decision to proceed
with the agricultural homestead disposai.

In mid-August, less than a month before
the scheduled lottery, DNR received new
information that che sods in the Chase area
were of ooorer nuaiitv than initial surreys
maicateu. Througnout its planning process
DNR had reliea on soils information provid-
ed by the United States Soil Conservation
Service >SCS). haseu on a preliminary 1980
SC3 soiis survey. This surrey sr.owea mat
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-s.7 percent of the acreage ultimately in-
cluded :r. the homestead disposal contained
class il or Il soils.- In March 1984 DNR
~-inested SCB to update its survey. The
sevised data showed that none of the thir-
ty-two parceis contained class | or Il soils
anu that twelve of the parcels contained
dctle or :io class Il soils. Overall, the
[suoaui area contains predominantly class
IV or worse soils.-5

Fume DNR officials were concerned that
the new data represented a major deviation
‘rum the sods information upon wmch the
Chase ilsposal was premised. When the
erector of DNR's Division of Agriculture
,eceived predminury word of the new ouca
e wrote che 5CS requesting a report as
soon is possible. His letter stated: "We
have neen informed ... thac some of the
parcels in the Chase 11 agricultural home-
stead area may not have any class Il or 11l
sods. The political and public policy prob-
lems associated with offering [sucnj land
for agricultural homesteading ... are obvi-
ous."

After receiving the SCS report, DNR of-
ficials met to consider the new information
and decided to proceed with the disposai
without any changes. The lottery was held
anu DNR notified the winners that the soils
information in the State Land Disposal Bro-
chure had been revised.

A week before the lottery', Alaska Sur-
vival and four individuals (hereafter re-
ferred to collectively as Alaska Survival)
filed a complaint in superior court appeal-
ing from the Commissioner's decision and
seeking injunctive reiief to halt the lottery..4
The trial court denied a temporary restrain-
'ng order and allowed ‘“he lottery to pro-

2. The SCS classification sysiem lakes into ac-
count ioiis and climatic conautons. Class |
throucn (V soiis are generally suuaole tor culti-
vation. aithouen ;ho recommended use in Alas-
ka t class tV soiis witn steep siopes .I hav
cultivation and ,Tazim:; classes V inrouyn VII
are jjiiaoie oniy ;er crazing.

3. The new data was cue in part to a (983 revt-
ion i 5CS guidelines ;or Alasxa and a.s0 :0
mnaceurate maoptnc mat_ uniieresumateii nope
r.ceoness. erosion noiemiai and wetness conai-
tpr.s.

ceed after the state agreed to delay staking
of the land pending a decision on the merits
of the suic. The trini court subsequently
affirmed DNR's decision to offer Chase
land for agricultural homesteading, and
awarded the state 310.420 in attorney's
fees. The court issued a stay closing the
area to entry by the lottery winners pend-
ing this aopeai.

Il. - DISCUSSION
Alaska Survival acpeais the decision up-
holding the Chase ill disnosai and the

award of attorney's fees. Aupeilant chal-
lenges the disposal on botn substantive and
procedural grounus. arguing 1 that tne
disposal is not r.the state s oest interests,
and 2) chat DNR did not follow tne lanu
use planning and decision-maxing process
mandated by statute.

A. The Sest Interests Determination

Alaska's Constitution and che Alaska
Land Act. AS 38.05, express a policy of
encouraging settlement of the state's lands
"by making them available for maximum
use consistent with the public interest."
Alaska Const, arc. VIII, 5 1; AS 35.05.910.
Alaska Statuce 35.05.035te) authorizes the
director of DNR's Division of Lands, acting
with the consent of the Commissioner, co
dispose of state ianu upon making a "writ-
ten finding thac the interests of the state
wiil be besc served.”, Alaska Survival con-
tends the Chase agricultural homestead
disposai is unlawful because it is not in the
state's best interests.

(L] In reviewing DNR'3 substantive de-
cision to dispose of Chase-area land, we
apply the "reasonable basis" standard of

4. The sun named as defendants the Deoartment
jf Natural Resources. ONR Commissioner Esin-
or C. "Vunnicke, and Thomas Hawkins, director
01 DNR’s Division of r -rest, Land and Water
Management.

The best interests finding reauiremem former-
ly appearea in AS 3i.03.d35lai(lal That sec-
tion was reoeaieu in 1934 and suosiannailv me
same lancuaec piacea in AS 33.05.d35(cl. See
cn. 152, 20. 53. SLA
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review. This limited review is appropriate
when a court considers "an administrative
Agency's decision wnere questions of race
ana law invoice agency expertise and/or
oroaa policy considerations.' State

‘m'\idner, 634 ?.2a 103. 103 n. 4 'Alaska
1964) ‘citations omitted). Here, the deci-
sion to dispose of agricultural homesteaas
invoices both policy considerations and
agencv exoerase on a matter committed to
DNR's discretion. We thus confine our
review to determining "wr.etr.er the uec:-

aon was aroicrarv, arreasonagie Sr an
cause of discretion.” “'or™ S'jve Sor-
j'tcn ", LeResche. 531 ?.2d 1112. 1115

Alaska 1973) footnote omitteai.

[2] Alaska Survival firs: argues that
DNR's disposai decision was arbitrary be-
cause the agency failed to adequately con-
sider the potential effects on area water
duality. However, the record shows that
DNR officials specifically considered water
quality when they designed the site pian
and when they later decided to reduce par-
cel sizes. DNR also considered a Depart-
ment of Environmental Conservation study
concerning the effects of agricuiturai de-
velopment on water quality as wed as input
from iocai residents offered during the nu-
merous public hearings held to discuss
plans for a Chase disposal. DNR conclud-
ed that water quality could be protected by
retaining “buffer cones™ of sate land
along streams and by requiring farmers to
file and secure DNR approval of home-
stead conservation pians showing the loca-
tion of proposed clearing and ground-
breaking. See 11 AAC 67.155.

3asea on this record we conduce that
DNR did not act arbitrarily in determining
water quality would ne adequately protect-

[3] We next address aopeilant's conten-
der. that the iisnosai violates tr.e intent of
the Homesteaa Act, AS 33.09. ana contra-
venes the constitutional mandate that sate
.ana be developed "consistent with tne ouo-
o or.terest.” AlISKa C«nst. art. VI j L

i. \S 23.C9.050fa (5) recuires a .vomesteader (0
..;:r vac ustrer re: .rta craccrnoa ir rrtrzic
for cultivation 25 corcem or ir.e :ar.a classified
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Alaska Survival asserts that because the
disposal involves iand with "severely limit-
ed agricultural uses." the resulting Home-
steads wiil not be economically feasible ana
clearing reauirements wiii be minimal. In
appellant's view, che transfer of sue.n iana
ior "free ' constitutes an .llegai waste of
sate resources.

Alaska Survival is correct that the dis-
posal of parceis with little or r.o class il cr
[11 soiis wiil result in minimal Clearing re-
quirements.  See  Ad  53.49.'}50'aj<5i,
However, -his :oes .not v.oiace any .tatu-
tory reauiretnent ana DNR inula reason-
aoiy conciuae tr.atsucn a cisposai aiso does
not constitute a waste of sate resources.
First, even wnere clearing requirements
are minimal, a hemesteaaer still must mark
the noundar.es and surrev tne land, buiia a
permanent dwelling and resiae trere. AS
33.09.0501ai. Second, there is no satucory
requirement for actual cultivation or har-
vesting. regarcless of the soii quality. The
legislature apparently recognized that agri-
cultural homesteads might be located in
marginal areas. In fact, tre legislature in
1934 amended AS 35.69.050iai(5) to reduce
the clearing requirement on parceis with
poor-quaiity soil. Ch. 152, ] 53. SLA 1934,
We therefore reject appellant's claim that
the Chase disposal wiil result in a waste of
public resources.

We turn now to Alaska Survival's argu-
ment that it was unreasonaoie and arbi-
trary for DNR to proceed with the lottery
after learning that the soils cau used to
pian the disposai was seriously inaccurate.
DNR had based oocn tne original commer-
eiai agriculture proposal and the revised
homestead proposal on the premise that the
‘and conained predominantly mass il unc
[1l zoiis. anu tnererore was suiuoie for
sarming. These soil classifications were
specifically aotcu in tre zest interests find-
ing. The r.ew information receivea shortly
before tre scheauiea 'utter- snowea that
the [iSDOsai area conained predominantly
class IV or worse soiis. wr.icn are generally

for tencultural use or :0 rercent sr -t lana
~2vsri Class It 1 11l oiis. -vmcnever is less.
Emonasis oaaeu.i
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;Jitaoie oruy ror grazing anu, :n some
ctaes. growing hay.

"his new information obviously was sig-
nificant: a special meeting of division di-
rwtors was cailed to discuss the soiis data
_:ui decide whether to alter the planned
.rosai. Uaska Survival asserts that the
A.yision by DNR officials to proceed with

+ n.zosai vas improper and that DNR
- Juiu have postponed the .otcery. sougnc
-Uitionai puoiic commenc and senousiy
-vaiuated the new soiis information, partic-

aryy the effect grazing might have on

iiiaiicv ana area wildlife. 1. the
cv .hen deciueu to proceeu. Alssku

.viva. contends DNR dtoui-i have issuea

amenued best interests finuir.g.

[I. )3 There is no explicit statutory re*
airemenc for an amended finding ana/or
-uditionai public comment upon the dis-
covert- of new information. However, an
.gency's failure to consider an important
factor wiil render its decision arbitrary.
Southeast Alaska Conser:a:ion Council.
Sic. i\ State. 665 ? 2d 544. 548—49 i.Alaska
1953). Qur roie is co ensure that the agen-
¢y has “"taken a ‘hard look' at the salient
problems"” and has "genuinely engaged in
reasoned decision making." Id. at 549
iquoting Leventhai. Environmental Dec
jror. Making and “he Role of the Courts.
122 U.?a.L.Rev. 509, 511) (emphasis in
original). We have recognized that com-
plete and accurate information is not a
prerequisite for all disposal decisions. For
example, in Hammond v. North Slope
Borough, 645 P.2d 730 (Alaska 1982), we
upheld che Commissioner of DNR's deci-
sion tna: the sale of oil and gas leases in
the Beaufort Sea was in the state's best
Nterests, despite some uncertainty about
S.e imDact on the subsistence lifestyle of
the inupiar. Eskimos. Id. at 739-61.

Similarly, the federal courts. :n constru-
mg the National Environmental Policy Act,
mzve r.eia that an agency has a continuing
:utv to gatner ana evaluate new informa-
tion. out that a supplemental er.vironmen-
ai impact statement EI3) :s not always
--<":reu wnen new information oecomes
vaiiuoie.  'Vann Sennas Dam Caste

Force ¢ Gobble. 621 E.2d 1017, 1022-24
[9th Cir.l'JSOi. The test is whether the
agency evaluated the information and
made a "reasoned determination” not to
re-open the review process. Id. at 1024,

A tuestion similar to the one before us
was raised in State of California v. Watt,
683 F.2d 1253 (2th C!r.I'Ji2). rev'd on other
grounds sub nom. Secretary ofIntenor »
California. 464 U.S. 312. 104 S.Ct. 636. 78
L.£d.2a 406 i!9S4). There, plaintiffs
sougnc to emom a federal off-shore lease
sale on the grounos tnat revised estimates
of oil inn gas reserves m tne .ease area
required supplementation of the EIS. The
new iata snmowed twice tre reserves as
originally estimated, id. at 1267, The
court upneiu the decision to proceeu witn-
out supplementation after concluding t.nat
the Department of Interior naa "carefully
considered" and made puoiic the new data.
Id. at 1268.

[61 Here. DNR division directors met to
evaluate the new soils information and con-
sider whether co proceed with the disposal.
The director of che Division of Lands pre-
pared a Decision Memorandum wnich ana-
lyzed che soiis data and its effect on the
Chase project. He conciudea that while
some of the disposai area was not suitaoie
for traditional cultivation as originally
planned, the land still was suitable for
grazing and other "less intensive agri-
cultural uses." The memorandum recom-
mended fhat no changes be made in the
disposal pian. The directors unanimously
decided to go ahead with the lottery— then
scheduled for two weeks away—and boch
deputy commissioners and a special assist-
ant to the Commissioner concurred. Fol-
lowing the .otter'/, DNR informed the win-
ners of the new soiis iata.

[7] Given these facts, we are not pre-
pared to say tnat DNR uccea aroicrarily ur
unreasonable, although we consiaer it a
very close question wnetner DNR gave the
new soiis information the kind of scrutiny
necessary. Agency officials cieariv con-
sidered the new sous information, then de-
cided to sroceed hecause, m tr.eir view, tne
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project still contained enough land suitable
for agricultural homesteads. The question
whether land is suitable for such a purpose
and whether the oubiic interest is best
served by such a disposal fails directly
vitnm the agency’s area of expertise. 'Ve
wiil not substitute our judgment. Ham-
annd v. Worth, Slope 3orouan. 645 ?.2a at
75J-59.  'Ve note, however, that it wouid
have been preferacie for DNR to have
made public the new soiis information nrior
to tre lottery, and to have more extensively
raiyaed the mformatton and ts .mpact on
he pianneu disposai.

In summary, -ve roid that mere was a
reasonaoie oasis for DNR's finding that
the Chase agricultural homesteau sisposai
wouid be in the state's best interests, ana
that DNR's suosequent decision to proceea
with the lottery after consiaermg the re-
vised soils data was not arbitrary.

3. Procedural Violations

[3] We next address whetner DNR's
disposal decision was invalid due to proce-
dural violations. To resolve this issue we
must interpret certain statutes that govern
the state’s land planning and disposai pro-
cess. Because interpretation of these stat-
utes does not require the special expertise
of the agency, we exercise our independent
judgment to determine whether DNR com
plied with the statutory' requirements in
deciding to dispose of Chase [l land.
Moore v. Slate, 553 P.2d 3. 26. 23 (Alaska
19761; State v. Aleut Corp., 541 P.2d 730.
736 (Alaska 19751,

Alaska Survival asserts that DNR violat-
ed AS 38.04.065 by classifying Chase .and
for agricultural use before developing a
regional land use plan. DNR cuopted the
-usitr.a Area Plan, a comprehensive region-
al pian that mciuues the Chase area, in

*. Tormer >S jS.05.ua7i'au;'(Cl was enacted bv
in. a5, > ij. SLi :e70.jnd rcscaiea bv cn. .13,
i -5. SLA :°SI|. It uireciea me corn ussioner
4 ONR. '[nloiwunsi-naina me nrovisions or AS
JiG-*" a classify. aorcre Seoiemcer . 1930. ail
uiie inas n T.unicmaniics determined :0 ee
-est suited tor msoosai mr agncutturat use. See
here v. "Veidner. eau ? Zi 103. D7 Alasxa

1 *-ail.
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April 1985. seven months after the lottery
Land included in the lottery was classified
in two orders signed in 1980 and 1284. The
first order is not challenged since it oc-
curred while a statutory exception was in
effect allowing iana classification prior to
regional planning.7 However. Alaska Sur-
vival cor.tencs that the 1984 order, which
classified 1.287 acres in the Chase area
inducing 207 acres in the Chase il
project.” vioiated AS 58.04.065. The stat-
ute provides in relevant part:
Lana use planning ana Classification. >ai
The commissioner na.. with iocai gov-
ernmental ina pua.c involvement in ac-
cordance witn AS 33.05.245. develop,
maintain ana. wnen apnropriace. revise
iand use piar.s which provide, by regions
or areas, for the use of the state-ownea
land.

icl As a basis for more detaiiea land
use planning and classification, the com-
missioner snail develop regional land use
plans for the use of ail state iand. These
regional pians shall identify and delin-
eate

(1) areas of settlement and settlement
impact, where land must oe classified for
various private uses and for public recre-
ation. open space, and other public uses
desirable in and around settlement: and

12) areas which must be retained in
state ownership and planned and classi-
fied for various uses and purposes in
accordance with AS 38.04.015.

id) Official regional or area pians and
subseauent amendments a-iontm: y the
commissioner after public mu gov-
ermmental participation snaii . s; m.ed
and dated by the ‘ommissioner. After
adoption of an official regional or -rea
pian. iar.u classifications snail oe maae in
uccoruanee vith these official oians.

3. The itate asserts ‘hat me 193a classification
oracr atfectca oniv CSO acres m 'he Chase ill
iisoosai. However, our readme or me rtcora
maicates mat -07 ocrcs .n me Chase aro'ect
verc c.overeu av me |:3a ctassit.cation. inciuu-
n? 3U7 -cres nome mfcrv a-soosai ana ra0
acres scnecuiea :cr 0 econc pnase oir'erms.
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'mk discussed this statute in State it
Ifeetatier, 664 P.Jd 103 (Alaska L9S4), and
ooncluiiea that AS 33.04.065(d) “generally
requires tne development of [land] use
a.ans before classification™ of state lands.
At at 107. We >iid not -iaborate on this
requirement because the lana involved n
"minner was covered by a specific statu-
tory exceotion. repealed in 19S1. permitting
russification prior to planning. Id. As
--Mtuaineii beiow. however, tne :r. erpreca-
non stated in liVicner .s consistent with
ectstitutionai mar.uates anu tre legisia-

s weraii approacn to tne management
state lar.us.

The framers of the Alaska Constitution
placed a high vaiue on the state's land
resources, ,l/oore v. State. 553 P.2d at 30.
Article VIII, section 10 of the constitution
provides: "No disposals or leases of state
lanas. or interests therein, snail be made
without prior public notice and other safe-
guards of the public interest as may be
prescribed by law."

In accordance with this provision, the
first Alaska legislature enacted the Alaska
_and Act. Ab 0b.05. to establish procedural
safequards for the management and dis-
posai of state lands and the natural re-
sources they contain. The legislature later
added AS 38.04. setting forth state policy
for the use and classification of state lands.
Alaska Statute 38.04.005(a) provides:

In order to provide for maximum use of

state land consistent with the public in-

terest. it is the policy of the State of

Alaska to plan and manage state-owned

‘and to estaoiisn a balanced combination

of .ana available for both puoiic and pri-

vate purposes. The choice or land best
suited for public and private use shall
« determined :hronnh the inventor/,
ilanmna, and classification processes
.. outin AS JS-0i.0d0-jii.0i.0r0.

Tmpnasis aaded.) These referenced stat-
--S require 1) an inventor.” of ail state
.mus. 2) the preparation or regional iana
me pians basea on consideration of a "vide
-anee of factors, ana 21 tne classification of
-tate lar.us.

[91 In our view, both the organization
of the statutory scneme and the particular
language of AS 08.04.065(c) and (d) express
an unambiguous intent that regional plan-
ning precede land classifications ina dis-
posals. Subsection .065(0 specifically di-
rects DNR to develop regional iana use
plans "[ais a oasis for more detailed iand
use planning and classification." Suosec-
tion .u65id) provides, .a part: "After auon-
tion of an official regional or area pian.
iand classifications sr.au be mane in accord-
ance with trese official mars." To nter-
pret these provisions to allow classification
and disposal before regional planning de-
fies logic. It maltes little sense to require
comprenensive regional planning after the
relevant land use decisions already nave
been made, especially irrevocable disposai
decisions.

DNR, however, suggests a different in-
terpretation of A3 38.04.065(d). DNR con-
tends the pianning requirement may be
met by a site-specific "land planning re-
port" prepared in advance of a comprehen-
sive regional land use pian. This interpre-
tation is retlected in a regulation adopted
by the department. See il AAC 55.030
(eff. Nov. 12. 1973; am Sept. 7. 1983d. It
permits classification of land based on a
"brief, site-specific pianning document pre-
pared in the absence of an area or manage-
ment plan™ as long as the document consid-
ers certain factors identified in the statu-
tory provision. 11 AAC 55.030(e). Relying
on this regulation. DNR snooted a sice-spe-
cific "'.ana pianning repor* mver.r.g the
1,287 Chase acres inciuaeu . tre 1984 clas-
sification order.

[10.11] *“Vecannot accept tre argument
that this regulation properly imoieme.nts
AS 38.04.065, DNR s correct tnat the
statute does r.oc define "regions or areas'
when it directs DNR to "develop ... iand
use pians which provide, by regions or ar-
eas. for the use of the itate-ownea ana."
AS 35.04.065(ui. 'V'nen reaa in its entirety,
however, tne statute's meaning is piain: it
mar.aates a lomorenensive. broaa-scale
pianning process prior to site-specific plan-
ning and classification. Tor examecie. suo-
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section .065(c) specifies that regional land
use plans be developed “[ajs a basis for
more detailed land use pianning and classi-
fication." DNR may be correct that the
statute does not require pians on the scaie
of the Susitna Area Plan, which covers 153
nuiiion acres. However, it wouid be diffi-
cult to use a planning report covering oniy
1.2S7 acres as the basis for more detailed
land use pianning. We conciude that a
regulation wmch permits land classification
based on a pianning document coverir.tr
oniy 1.237 acres is inconsistent with tre
statutory scheme.

DNR argues tnat this interpretation is
incorrect because the iegisiature did not
intend, by enacting AS 35.04.065, to hait ail
state land disposals pending completion of
regional pians. We agree that when the
statute was enacted in 1975 as part of a
iand planning and disposal bill the legisla-
ture expressed its intent to accelerate the
disposal of state lands.l However, the leg-
islature recognized that in order to assure
some immediate disposals it would need to
temporarily relax the statutory pianning
requirements. Thus, the legislature enact-
ed former AS 35.05.047(a)(5i(C)10to permit,
for a limited time period, the classification
of agricultural land without meeting the
pianning requirements of AS 35.04.065. If
the legislature did not intend AS 35.04.065
to bar classifications in the absence of re-
gional land use pians, this temporary statu-
tory exception wouid have been unneces-
sary. The repeal of the exception in 1951
further indicates that the legislature in-
tended future classifications to be based on
regionai plans.

For these reasons, ve conciude that AS
33.04.065 requires regionai planning to pre-

cede .ana classification, and that a regula-

tion wnicn permits classification based on a

J, "or citarr.oie. one icction of -he bill recuirea
DNR :r maxc avauaoie for ciscosai a minimum
if f0.C00 acres in 17”8 ana :0 crocose urmiar
-1s00sais in_moscauent years, t.. isl. j 5
SLA 1973, Thai lection. r. forme: AS 33.IR.
JZ0. nos since even reneaiea.

10. SdE supra note 7.

[1, The resoonse uocument also containea a cm-
iris suggestion itiat me Chase management
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site-specific pian covering oniy 1.2ST acres
contravenes the language and intent of the
statute. DNR’'s 1934 classification of
Chase iands was therefore improper.

[12) The next question s
DNR'’s failure to engage in proper planning
requires invalidation of the Chase disposal.
DNR argues that since the regional plan is
now complete and designates the Chase Il
area for agricultural homesteading, any
planning violation is moot, [n deciding this
question we must consider wnecher DNR
wouid have made the same decision con-
cerning the Chase disposai if the agency
had first developed a regionai pian as re-
quired by AS 3S5.04.065. In other words,
did the procedural violation have any reai
impact on DNR's suustantive decision to
proceed with the homestead disposai? For
the reasons discussed oeiow, we conciude
that ic did. We therefore reject DNR'S
mootness argument.

Firbt. the record supports Alaska Surviv-
al’s contention that the Susitna Area Plan
iSAP) simply ratified, without comprehen-
sive analysis. DNR’s eariier decision to dis-
pose of Chase agricultural land, and thac
the planners failed to address certain is-
sues because of this litigation. In a doc-
ument containing public comments on die
draft plan and responses by DNR, several
persons criticized the SAP's handling of the
Chase area and claimed that che pian con-
tained some factual errors. DNR respond-
ed: "The Chase IIl agricultural homestead
disposal is presently the subject of a law-
suit bv Alaska Survival The issues raised
above mmarrot ne resoived until the outcome
of the litigation is known i

We aiso r.ote chat the SAP’s designation
of the 3,57} icre Chase Il urea for agn-
ouiturai homesteading appears inconsistent

unit receive a ue'aiied management man. DNR
resDonuea; "i'ie Man wil recommena a
manazemem man be acme . if . is ueter-
mineu mat lots or imoonant .and use oectsions
remain :0 be rraue. This would be :he case if.
as a result of iticatton on me Chase »1l a<
laericuiiurail homesteaa area, me project is
hailed entirely."

whether
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with the plan's statement of overall
management guidelines for agricuitural
lands. The guidelines state that biocks of
d.Ct'0 acres or more of agricultural lands
m0uiti |- used primarily to support com-
nerciai farming unaer tne state's staniiard
Jgricuiturai :ana disposai irathe- than un—
it'r che homestead proaram )" (Em-
phasis added.) The guidelines further
tate that "(sjcattered. smaller parceis"
aouid be considered for the agricultural
.miesceau program. This inconsistency s
funner indication that the pian simniv
=Uu DNR's earlier decision to iisnose
si Ukase .anus as agricultural nomesteads.

ZNP.'s mootness argument aiso is invalid
for a second reason. We are persuaded
‘nat the disclosure and public discussion of
certain information in the SAP wouid have
prompted closer consideration of alterna-
tive disposal areas. According to ' SAP.
the pianning area includes ape '.i cely
400.000 acres of publicly owned ble
soils in contiguous biocks large e- Cagh to
support farming. Of these lands, the SAP
identifies 26,120 acres in the pianning re-
gion which are currently scheauit * 'or
state disposals. The Chase ill iana .. us
represents less than one-seventh of the
state iand in the region identified tor agri-
cuitural disposai. If this information hau
been available prior to the Chase Il classi-
fication and disposal, local residents (or
even DNR planners) could have suggested
alternative disposals with potentially less
impact on are3 resources. Also, had the
pian been compiered and made public wr.en
tne error regarding the quality of ™base
soiis was discovered, it may nave spurred
reconsideration to determine i: one of tre
other areas identified for disposals wouid
be setter suited for agricultural home-
steads.

12. \lasxa Survival aiso contends tnat DNR vio-
-tea naiutorv orocedurai req"irements, see AS
J5.0-1 0201}, in_.-anuiing a nomination maae ov
one or :he individual anoeiiants. iuav Price. ‘0
remove 3;,C00 acres of Chase-area and from
me state s .and distaosai sank. This .ssue is not
irooeriv be.-ore us. DNR notified Pr-cc :n Janu-
ary .-7:4 oi me Commissioner s decision not :0
reciassirv the nominated iand as rccucsted. Un-

In short, we believe that DNR's faiiure
to develop a regionai plan before classify-
ing and disposing-of the Chase ill land was
a serious procedural violation that may
weil have affected the agency's disposal
decision. We aiso note that tne state's
mootness argument ignores one of the pur-
poses of a regionai planning process— to
allow for "meaningful participation” by lo-
cal governments, state and federai agen-
cies. auiacent landowners and the general
uubiic. .iS 3is.04.u65thii3); see aiso AS 33.-
04.066(31 and ibn2). Meaningful partic-
ipation is thwarted where citizens iacx <ey
factuai information, sue.n as information in
this case regarding other areas within the
planning region specifically identified tor
agricuitural disposals.

For these reasons, we conclude thac
DNR’s adoption of a regionai pian seven
months after the Chase lottery did not cure
the agency's prior violation of statutory
planning requirements. We therefore hold
that the Chase Il disposal is invaiid. We
remand DNR’s disposal decision to the
agency for further consideration and puoiic
comment in view of the regionai plan and
any revisions deemed necessary to the
pian.

Because we hold the disposal invaiid due
to the pianning violation, we need not de-
cide Alaska Survival's claim that a written
finding chat the homestead disposai was in
the state's best interests was not timeiy
made or provided to appellants upon re-
quest. as required by AS 33.05.035(e). On
remand, when DNR reconsiders its decision
n view of the SAP. the agency wiil have to
make a new best interests finding it it
uecides :0 proceed with a disposal. If that
occurs, DNR will be required to puolicize
the finding and provide an opportunity for
meaningful public commenc.,:

ier Alaska Aopetlate Rule 002(a)(2) Pnce had to
days io aopeat :ne Commissioners decision :0
me superior court. No Tiltr= occurred unui
SeDtemoer 1984. -vnecn aopeilants sued @0 cnaj-
enee DNR's disoosai decision and included me
land oank nomination among several claims ot
error. Ve mcrerore decline :0 consider mis
ssue. oee Juilara  such. a23 7.2d 913, 120
+Alaska 1931).

SoA T
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[13]
appellants contend the trial court erred
'mvhen it denied their status as puoiic inter-
est piainiu’fs ana orderea then to pay 510.-
420 in attorney s roes.'3 Because of our
hoiuing on the ments of this appeal, the
state no longer is entitled to tees as the
prevailing party. However. Alaska Surviv-
al's ciaimed status must sr.il be examined
sir.ce a prevailing puoiic interest litigant is
generally entitled to tail reasor.aoie attor-
ney ; tees rataer than prrtial f;=s. Hun-
jic.ter Thompson. 717 2.2d 355. 359
*Alaska 1956).

In Oceanucw Homecumers Association.
Inc. a Quadrant Construction ana Engi-
neering, we reiterated the four criteria for
identifying public interest su-Is:

11) whether the case is designed to effec-
tuate strong public policies; i2) whether,
if the plaintiff succeeds, numerous peo-
pie will benefit from che lawsuit; 13)
whether oniy a private party could be
expected to bring the suit; and (4) wheth-
er the litigant cla: 'ng public interest
status wouid lack sufficient economic in-
centive to bring the lawsuit if it did not
involve issues of general importance.

680 P.2d 793, 799 (Alaska 1934) (Citing Ke-
nax Lumber Co. v. LeResciie, 646 ?.2d 215,
222-26 (Alaska 1952)).

Tht- stare does not dispute thac this liti-
gation satisfies the first three criteria.
The state contends, however, chat the ap-
pellants do not qualify as public interest
litigants because "hey had a strong eco-
nomic incentive -r.g this lawsuit wneth-
eror nor. it ;nv ive i ;s:es of puoiic impor-
tance. The suite notes that appellants ar-
gued to DNR ana the trial court that they
are economically dependent on use of the
land ;n the disposal area to gather firewood
_nd house-ouiiuing .0gs, aru to nunt and
fish for food. Ve conclude, however, that

13. tithoucn the trial coun aoparenuy aid r.o(
nano a occmce .".name on me tssue. .-rmncit ;n
;recourt i aware ot less against Alaska survival
s me tmume mat mis .$ not ttucitc .merest
tication.

723 PACIFIC REPORTER. 2d SERIES

a more substantial financial interest is re-

Alaska Survival and the individual quired before a litigant will be deemed to

have an independent economic incentive to
bring suit.1l

In two analogous cases we recognized
the puoiic interest status of residents who
cnaiienepri toning decisions affecting their
neigr.oornoods. The first case. Ancnorage

McCabe. 563 P.2d it 959-91. involved
two aomeowners who chaileneed the con-
stitutionality of an ordinance and a :ry
tauncii decision permitting construction ii
two nigr.-rises :n tr.eir te.gr.zorr.oou. The
second rase. Occanneiu Homeowners As-
sociation. 630 ?.2d at 795, involved a
group of homeowners .vno sued unsuccess-
fully to overturn a zoning board decision
allowing continued use of a private airstrip
near their homes. In concluding that the
Oceanvxew plaintiffs were i ilic interest
litigants, we noted they haa consistently
emphasized health and safety rath°r than
economic concerns, id. at 799,

[14] Here, no argument was made that
the Chase disposal would resuit in econom-
ic injurv by causing property values to
decline. Instead, appellants emphasized
concerns about contamination of water sup-
plies. impact on area wiidlife and the gener-
al effect that increased settlement wouid
have on the quality of their subsistence
lifestyle. While appellants stressed their
dependency upon the use of state land in
the disposai area for hunting, fishing, and
wood -gathering, they relied on these re-
sources for personai rather than commer-
cial purposes. This is not the type of sub-
stantial economic interest sufficient to bar
a litigant from qualifying as a public inter-
est plaintiff.

The superior court judgment is RE-
VERSED ana DNR's disnosai decision ic
REMANDED to the agency for further
consideration. The court is directed to rue-

14. See. ee. Kertai Lumoer co. v. Le&es'r.c. s46
2.2) 215. 222 Alaska :?82! icomoetinc lumoer
aomoanv seeking cammerctaiiv vaiuaole ttmoer
aemea tjuouc interest staiv.su .'stooil ihi Coro. v.
Local +launaar.' Cunmn. ;i3 P2a >2 1U4iUas-
"« 1974) identai or ouoiir interest status protser
vnere arc. sums at Make).
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Cite as 723 P.2d 1293 (Alaska 198*1

Jdgrize appellants’ public interest status
U award attorney's fees accordinglv.

0 Wo*/

SKAWESKIMOS. INC. and General In-
-urance Company of America.
Appellants.

-ENTRY AUTOMATIC SPRINKLER
COMPANY", a foreign
corporation. Appellee.

No. S-1109.

Supreme Court of Alaska.
Sept. 5, .986.

suo-subcontractor  oroug.nc  action
*against prime contractor and ;ts surety to
recover for iabor and materials. The Supe-
rior Court. Third Judicial District. Anchor-
age. Joan M. Katz. J., held for sub-subcon-
tractor and prime contractor appeaieci.
The Supreme Court. Rabinow.cz, C.J., heid
that sub-subcontractor could not recover
for materials where bonded contract bound
prime contractor to furnish iabor oniy.

Reversed.

Princiaal and Surety >66(2)

Prime emtractor s surety was not :a-
hie. I:.;or .U mau-nai COr.a, for cost of
matena.0 uapiieu by sua-mbcontractor
svnere prime :ontrac:or WasS responsible

aniv for iaoor under its contract with own-

er. suretv cannot be heid Janie bevonu
«cone Of nr.ncinai's dutv.

Prui W. Waggoner. Anc.norage. for ap-

mejiants.

fhatcner  3eeoe, Anchorage, for azcei-

defore  RABINOWITZ, CJ. ana
SJURKE, MATTHEWS. COMPTON and

MOORE. JJ.
RAEINOW IT2. Chief Justice.

OPINION

Tins appeal arises out of an action vmceh
was orougnt oy a suo-suocontractor to re-
cover on a prime contractor s surety bond,
for maceriais it used :n performing its sun-
subcontract. At issue is wnetner the .iuu-
suocontractor can recover for materials
wnen tne bonueu contract bonr.a the zrime

to turr.i. inv.

in June 1973. the Xortn Siotie Borougn
C'NSB"} -nterea into a contract with
SKW Eskimos, Inc. ("SRW"). SKW
agreed to provide the administration, su-
perintendence. and labor to ouiid the Bar-
row High School Complex.

SKW’s duties under the contract were
set forth in Articie 3. Specifically. SKW
was required to:

3.1.L Furnish all labor, insurance, taxes,
toois. subsistence, equipment, trans-
portation. communications, and miscel-
laneous expendable items required for
the construction of the project.

3.1.2 Cooperate and work with the Ar-
chitect and the material supplier for
efficient, economical construction of
the project.

3.1.3 Prepare a cost estimate for the
project after receiving construction
drawings, technical specifications and
a material package cost from H.W.
3lackstoek.

3.1.6  Provide sue supervision for con-
struction. material receiving, matenai
control, ana the general efficient con-
trol of 'he work.

3.1.8 Obtain suocontractors for special-
ty work.
The contract specifically stated that the
contractor would not be responsioie for
“rt!he matenais incornoratea :n the wont.
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. MEMORANDUM State of Alaska

DEPARTMENT OF NATURAL RESOURCES - Office of the Commissioner

Deportment Qrdep”No; *~:£c
Commissioner 114 - Interim Response
Alaska Survival v.
.ite of Alaska

Issue

On August 19, 1986 the Alaska Supreme Court rendered a decision in Alaska
Survival v. State of Alaska. Thvi decision reversed the departments
decision to dispose of the Chase IIl Agricultural Homestead because the
department violated statutory planning requirements when classifying state
land for this project.

This decision requires the department to determine if it is necessary to
postpone, cancel, or otherwise alter any proposed disposals of land or
interest therein conducted outside adopted comprehensive land use plans
(e.g. land sales, exchanges, material sales, timber sales, leases, private
rights-of-way, oil and gas, lease sales, municipal conveyances)?

Background

In September, 1984 the department conducted a 3,530 acre agricultural
homestead offering (Chase 111), consisting of 32 parcels near Talkeetna.
Alaska Survival sued to block the offering, claiming the department
violated a number of statutory requirements. The Superior Court upheld the
department's land offering, prompting an appeal to the Alaska Supreme
Court.

The Supreme Court overturned the Superior Court decision and found that AS
31.04.065 requires that comprehensive land use planning must precede land
classification. Based upon this finding, the Supreme Court ruled tha* the
department's classification of the Chase IIl land prior to adoption of the
Susitna Area Plan was a serious procedural violation. The court remanded
the disposal decision back to the department for further consideration and
public comment.

On Septanber 3, 1986 the Attorney General's Office petitioned the court for
rehearing, maintaining the Supreme Court decision failed to address
legislative intent in AS 38.05.300(b) and AS- 38.04.020(c) and did not
clarify whether the department could dispose of certain of the Chase 11l
land which were classified in 1980 (under a statutory exception to AS
38.04.065).
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Discussion

The Supreme Court decision is unclear with respect to a number of issues.
Until the court rules upon the state's petition, the department will employ
an interim action program.

It is important for the department to continue it's charge of managing
state land in the public interest, including the continued disposal of land
and interests, consistent with existing classifications. Therefore, as
outlined below the department will proceed cautiously in compliance with a
reasoned interpretation of the decision, pending the court's response to
our petition.

Decision

All classification actions outside adopted area plans are prohibited until
further nofice. The department may continue to dispose of state land and
interests outside adopted comorenenslve land use plans, provided sucn~
disposals do not require classification action.

In order to avoid exposing additional third-party interests to possible
challenge while the court considers the state's petition, the Division of
Land and Water Management shall postpone the scheduled October 2 Pilgrim
Homestead lottery in Nome and the October 3 Odd-lot auction in Kotzebue.
The postponements of these new disposals outside comprehensive land use
plans (coupled with the earlier postponement of the September 9 Heiden View
Subdivision lottery in Valdez) are evidence of the department's intent to
abide by the Supreme Court's final decision.

However, the over-the-counter (OTC) land sales scheduled cor October 20 and
November 10 will proceed. Although these sales include parcels outside
adopted comprehensive land use plans, they are continuations of prior
actions which occurred prior to the Supreme Court decision.



