ALASKA LEGISLATURE CO LES
HB 26

MMITTEE FI
4967 HRES 6 - HB 239



BE IT ENACTED etc. etc. . . . that public oolicy
of this State is declared as follows: to maintain a
convenient monns of rcaulnrl™ recording Ilcaal documents
and to obtain information c* ?rning existing recorded
documents. In the making of rules and regulations to
facilitate the legitimate administra ti->a needs of the
various recording offices, reasonable doubts shall be
resolved in favor of recording rather than of
rejection. The Recorder shall not make judgments as to
the legality of the contents of any document offered
for recordino. Nevertheless, the Department of Natural
Resources shall adopt such rules and regulations as it
requires to control indiscriminate filings of documents

that do not meet certain minimum requirements. These
regulations me- include but shall not be limited to the
requirement i.or a legal description, 1if needed, names

of parties, capacity of oarties, legibility and other

such reasonably required information to assure that the

Recorder ™ Office functions in a manner consistent with

the needs of the citizens of this state.

The foregoina suggestions for a statutory change to control
the rule-making authority of DNR 1is one suggestion. The second
is that a request be made to DNR for proposed new amendments to
the existing provisions contained in the Alaska Administrative
Code relative to recording. Your Committee recommends that at

s I
least the following amendments be specifically requested of DNR:
1. All documents valid at the time they were made shall be
recorded, notwithstanding that they may not meet the

requirements contained in later-adopted rules and

regulations.

2. A document shall not be rejected on the ground that it
serves more than a single purpose nor shall it be required

that a document be recorded separately for each of the



various tuirroses for which it may aooear to stand. (This
shall not preclude the multiple recording by the offering

party of a document which has several ourpores.)

A document which makes reference to an attached exhibit
shall not be rejected on the ground that the exhibit does

not contain a label.

A document shall not be rejected on the around that it
lacks the recording information contained in another

document that 1is beina amended by the one being offered.

An official certified document from any governmental office
in this state or a sister state shall not be rejected on
the ground that it is not the original provided it is

legible.

A document shall not be rejected on the ground that it does
not specify the name of the recording district provided
that that information 1is given to the Recorder by the
person offering the document, or such information is
contained in a cover letter accompanying the document.
(The information so received by the Recorder may be noted
by the Recorder elsewhere on the document for future

reference.)



CONCLUSION

It is recognized that many of the existing regulations may
be desirable in the abstract. However, wuncompromising loyalty to
multiple details, often of questionable 1importance, result in the
rejection of instruments and consequent delays 1in giving notice.
Such delays can have disastrous results. All persons who are
drawing legal instruments and submitting th~m for recording are
not attorneys or title companies. The public®s right to record

ought to be paramount.

DATED: December 5, 1986.

Respectfully submitted,
Douglas L. Gregg
Larry Weeks

Fred J. Baxter



Do you feel that the recorder should refuse to record or file a docunent because:
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COMMENTS:

Contains no "return to" address.

Lacks trustee nace on deed of trust.

Lacks real property description.

Lacks a title reflecting its overall content.
Document not executed entirely 1In English.

Lacks the recording information of the original docunent being amended,
corrected, extended, codified, or released.

Docunent 1is larger chan 8 1/2 by 14 1inches.
Document must state in what capacity the signatory executed the document
individually, as attorney-in-fact, partner, corporate office, executor,
administrator, guardian or trustee.

Lacks the name of the recording district in which i_ is to be recorded.
Lacks reference to attached exhibit/Exhibit not clearly labeled.

Lacks attached exhibit when reference 1is made to such.

or"iin3l< recordable document cay not be accepted as an attachment to
another docunent. { .

The docunent serves more than one purpose. Recording fee 1is charged
separately for each purpose.

Does not nane person against whom assessment is olaced.

Docunent 1is valid instrument executed prior to effective date of
regulations but dees not conform to current regulations.
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Original sponsor: Resources Committee

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 267 (Resources)
IN THE LEGISLATURE OF THE STATEOF ALASKA
FOURTEENTH LEGISLATURE - FIRSTSESSION
A BILL
For an Act entitled: "An Act relating to the levy and collection of fees
for the use of state park facilities; and providing
for an effective date.™
BE IT ENACTED BYTHE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 41.21 is amended by adding a new section to read:
Sec. Al1.21 .023. FEES FOR THE USE OF STATE PARK CAMPSITES. (a)
The department may establish and collect fees for the overnight use of
state park developed campsites. When setting these fees, the
department shall consider
(&) the cost to the state of operating the facility;
(2) the fees charged for the use of a similar facility by a
nongovernmental entity;
(3) the cost of administering a fee collection program for
the facility; and

(A) the public interest.

(b) In this section
(D) "developed campsite™ means a campsite having access to
the following public facilities: restrooms, a picnic table, an out—

door cooking facilitj*, and an approved water source,
(2) "state park"™ has the meaning given 1in AS 38.04.910.
* Sec. 2. AS 28.10.411(e) and AS 41.35.045(b) are repealed.

Sec. 3. This Act takes effect immediately 1in accordance with ASO01.-

10.070(c).

CSHB 267 (Res)



BILL SHEFFIELD. GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

DIVISION OF PARKS AND OUTDOOR RECREATION Wgﬁ
February 19, 1985 WS’
AAKA IS0

Re: Legislation for Campground Fees

The Honorable Bettve Fahrenkamp
Alaska State Legislature

Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Fahrenkamp:

We recently discussed the concept of generating additional revenue for the
state by charging fees for the use of state park campgrounds in Alaska. I ™
hoping to see a bill introduced into this year®"s legislative session to
authorize state park campground- fees. My staff and 1 have compiled some
facts, figures, and projections which 1°d like to share with you.

The History of Fees in Public Campgrounds

The federal government began collecting feesin national parks over 50 years
ago. Today, Alaska is the only state to not charge for the use of recrea—
tional facilities. Of the country®"s 50 state park systems, only Alaska has no
campsite fee program. Here in Alaska, the U.S. Forest Service, National Park
Service, U.S. Fish and Wildlife Service and Municipal campgrounds all charge
fees for camping. And, of course, private campgrounds charge.

In 1976, there was a $10.00 annual entrance fee established in the Alaska
State Park System. This program was terminated two years later by legislation
dealing with motor vehicles [AS 28.10.411(e)] which stated that any vehicle
with an Alaskan license plate need not pay State Park fees. To have a
campsite fee program in Alaska®s 100 state parks will require legislation.

Why Should We Charge Fees Again?

In a few words - declining revenues and increasing demands. In 1982, there
were 2.2 million visitors to our state park system; 1in 1983, 4.3 million; and
last year, about 5 million! Information from other agencies charging fees

shows that pe nle desire well-developed, well-maintained camping facilities
and they are willing to pay for them. Managers have also found a decrease 1in
vandalism and a number of positive management spin-offs which occur when
campsite fees are charged. Although government-operated campgrounds are
seldom fully self-supporting, nationwide approximately 10% are. At a minimum,
we can reduce the government subsidy of this popular, but nontheless
expensive, program. Developed campgrounds are very expensive to develop and
operate. They are also very popular.



The Honorable Bettye Fahrenkamp
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How Do People Feel About Campground Fees?

Surprlsmgly, more char, half of facility users will pay without hesitation.
The Forest Service here in Alaska reports 77% compliance at more remote
facilities and 52% compliance where a volunteer campground host is on the
remises. My field staff tells me that many visitors, espemalli those from
utside, are amazed that no fees are charged in Alaska State Par cam1pgrounds.
Owners of private campgrounds are very much in favor of the charge. They are
tired of the free competition. Last Year, the Alaska Visitors' Association
supported a previous attempt at legisfation authorizing campsite fees.

Fees would be approximately $6.0'" per overnight use of a campsite for
residents, and approximately $8.00 for jion-residents. At first, only those
cincluded, with a graduated
. :r and modern restrooms. A
"seasonMoass" should also be made available at between 550.00 and $75.00 per
Xear. any of the less-developed, more primitive campgrounds would remain
ree. But generally, the fancier the campground, the higher the fee.

How Would The Fees Be Collected?

The "iron ranger" self-registration fee station has been very successful for
other agencies through the years. This is essentially a simple, slotted iron
container located near the park entrance into which fees are deposited by
visitors who will be overnighting at the campground. The fee station is
self-operating and does not require staff. The station issues a camping
permit which 1s placed on each vehicle dashboard. Park staff can then readily
determine who has paid while on routine patrol. At larger facilities, a
volunteer campground host will welcome each visitor, assisting with nearby
facility locations and assuring general compliance with the campsite fee
program,

How Much Revenue Would Be Generated and How Soon?

| f Ieg%islation Is passed in the 1985 session, the program could be started in
Mag of 1986 at selected sites. Estimating a visitation rate for this year
(1986) of nearly 7 million, initially $400,000 to $500,000 could be realized,
mcreasm% considerably each year. ‘Indiana State Parks, for example, now
collects B0% of their operating costs through fees and concession revenues.

Along| with this proposed camping fee, | hope to work through existing
regulations and statutes to generate revenue from programs such as public use
cabins, Pmdes and outfitters permits, concessions and tours of historical
sites. [ feel that with tourism being one of the largest job and revenue
producing industries in Alaska, State Parks should be an active member of that
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industry. And with a declining revenue curve, it is encumbant on mo to
{ﬁrmulabtle economic strategies which make money and ~->n money while serving
e public.

enclosure
cc: Esther C. Wunnicke, Commissioner, DNF
NCJ:elk
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EXECUTIVE OFFICERS

President

ROBERTH BRENNAN
Princess Tours
Seattle. Wasningron

Vice President/

Adm inistration
RALWEST-HARP.VCK
Aliasna West Associates
Anchorage. Alaska
Vice President/
Government Relations
CHRIS VON IM *C'r
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Gird wood. Alaska
Vice-President/
Mameting

DEAN WEIDNER
TravAlasna Tours
Seattle. Wasnmg'.ori
Secretary

DENNIS BRANDCN
Snett eid Enteronses
Ancnorage. Alaska
Treasurer

K "KIRK" LANTERMAN

ALASKA VISITORS ASSOCIATION

P.O. BOX 10-2220
ANCHORAGE, AK 99510
(907) 276-6663

April 16, 1984

Honorable Robert Bettisworth
Alaska House of Representatives
State Capital

Pouch V

Juneau, Alaska

Dear Rep. Bettisworth:

| am pleased to inform you that the AVA Board of

Tele*

W iltiin Alaska
Lower U.S 8
Canada 03

International

Seattle. W asnmgtan Directors last week voted to support passage of
Executive Director House B ill 486, relating to user fees for parks

facilities. As sponsor of the measure, i'm sure
you understand how private industry feels about

PAST PRESIDENTS unfair competition the state currently participates

GEORGE SUNDBOE%

ROBERT E_ELUS

EDWARD D.COFFEY

1952-1955
MARSHALL CRUTCHER
1955-1956

BEN CRAWFORD
1956*1957

EVERETT PATTON
1857-1959

ROBERTA BAKER
1559-1960

ROBERT 6 ELLIS
1550-1962

ROBERT GIERSD ORF
1962-1963

e s ieRese

JOHN FCE
r-ro

RONALD Lﬁ%(ﬁ’):%
o G

LEN LAURA4NCE
92*

E AL P*==

*3B3 144

AE BUDHHi&ZEl}?%
CHARLES CW]%
MARTHA ED]%T%
e |

OAVE mM@

CHRIS VON IMHOF

in around Alaska.

The state will benefit from this legislation and
AVA lends it support to efforts to getting the bill

passed.

Sincerely,

C-I Vv

Dale Fox,
Executive Director

cc: Neil Johannsen
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SELF REGISTRATION IN PARKS A SUCCESS

Will B.C. campers voluntarily register and
pay for campground use when there isn’t an
official there to ask for their money? The
answer is an overwhelming “yes", as the
Parks and Outdoor Recreation Division
showed this year in 52 provincial parks.

Two years ago, the division launched a
pilot program of self-registration fee collec-
tions in seven parks, then increased it to 11
parks in 1979 and 52 this year. The objective
was to monitor both the response of campers
and the effectiveness from an operations
standpoint. It has proven to be an entirely
vaiid system for both users and operators.

B.C. was the first Canadian province to
use the self-registration system, but credit for
its organization goes to the U.S. Forest Ser-
vice, which pioneered it in the early 1970's.

The principle behind self-registration is
simple: the responsibility for registering and
paying camping fees falls to the camper
rathe than park staff. The advantage to
earners is obvious: convenience. They can
now pay their fee when they arrive instead of
waiting for a collector to come around at a
specified time. They can also pay in advance
for as many nights as they wish. Assuming
they do (and statistics now show this to be an
entirely valid assumption), fee collectors are
now free to work in other areas of park
operations to improve service to the public.

The implementation of the system is also
fairly simple: as campers enter the camp-
ground, a sign advises them that attendants
do not collect fees. Campers are asked to
select a site, then go to the self-registration
station and pay. At these fee stations,
strategically located in the campground,
envelopes are provided, the camper fills in
the registration information, puts the fee in
the envelope, seals it, and deposits it in a
vault, first tearing off the receipt stub. Dur-
ing the evening, park staff check each vault
to ensure payment has been received.

During 'he two year period, the average
voluntary compliance rate was over 80%
and, when additional information, instruc-

tions, or reminders were given, the average
was a stunning 96%! This rate is as high as
that achieved with traditional methods of fee
collection, Based on B.C.'s experimental
program, Yoho National Park started a
similar system in the summer of 1979. Their
volunteer compliance averaged 92%— an-
other indication of the system'’s viability and
people's basic honesty!

To get public reaction to the new system,
the division monitored some of the 20,000
camping parties who participated in the 1978
pilot program. At that lime, users did not
show any strong objections to the system.
They were undecided as to whether or not
there was a decrease in contact with staff and
it was generally felt there were no problems
with change, foreign currency (American) or
the instructions. They did, however, remark
on the appearance of the fee station, because
it did not blend with park environment. This
response was welcomed because the fee sta-
tions and vaults were designed to be easily
identified.

As with most new concepts, improvements
arc an integral part of their success. The sclf-
rcgistration system was no exception. Several
rccommcndatioi  were made by field staff
and improvemen.i and modifications were
made.

Ron Kerr of the Parks and Outdoor
Recreation Division Operations
Branch demonstrates the self-
registration fee system. Ron is fill-
ing out the permit envelope follow-
ing the instructions on the sign. In
the foreground is the vault where
Ron will deposit the permit
envelope and camping fee.
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DRAFT
Alaska State Park System User Fee Policy

The policy of the Division of rks and Outdoor Recreation regarding user fees
in state park units 1is:

1. To establish and levy affordable entry, facility use and program
fees where it is practical to do so and where the facilities or
programs are worthy of the fees charged. Initial fees shall be
levied only for high quality and urban adjacent campsites and for
tours of the Wickersham State Historic Site.

2. Fees should be charged for highly specialized developments or pro-—
grams catering to a specific clientele. Fee schedules shall seek to
significantly reduce, or if possible eliminate, user subsidies.

3. Some fees may be adjusted annually, effective January 1. The over—
all percentage fee increase shall not be greater than the rate of
inflation for the preceding year and/or a reasonable amount of
increase if it is found that a user fee has been artificially low.

4. Fees schedules shall generally be in round dollar numbers co avoid
the expense and inconvenience of making change.

5. Fees may be waived for school groups on a reservation basis, when
their visit or trip is in conjunction with an educational progranm
for grades K through 12.

6. Where fees are charged on an individual rather than a per vehicle
basis, fees may be reduced for visitors under 12 or over 65 years of
age.

7. Insofar as possible every effort should be made to insure that user

fees do not unreasonably discriminate against economically dis—
advantaged or other minority groups.

8. Annual use permits may be established and used in lieu of paying

daily fees to provide a moderate savings to frequent users of park
facilities.

15
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A. Mat-Su

1. Byers LakeSRS
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Projected revenue from

-State Park Campground Fee

Summer 1986
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NORTHERN fCON'T) RTS MEAN OCCUP. CAPACITY OPEN DAYS COHPL RATE TOTAL

6. Tok River SRS 6 50 40 110 70 9.2
7. Clearwater 6 50 20 90 70 38
SRS,

SUBTOTAL RESIDENT

NON-RESIDENT SURCHARGE

GRAND TOTAL $420"0
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IIEPARTMEXT OF NATURAL RESOURCES 400 WILLOUGHEY AVE.

JUNEAU. ALASKA 99801-1796

PHONE. (907) 465-2400
OFFICE OF THE COMMISSIONER

April 27, 1987

The Honorable Sam Cotten
Co-Chair, House Resources Committee

The Honorable Adelheid Herrmann
Co-Chair, House Resources Committee
Alaska State Legislature

P.0. Box V

Juneau, AK 99801

Dear Representatives Cotten and Herrmann:

Subject: House Bill 289 which relates to the management of
land.

Position: The Department of Natural Resources supports the
amendments to Title 38 that address the unintended effects
of the Supreme Court®"s Alaska Survival decision. Alaska can
ill afford the chaos that could result from the retroactive
application of the Survival decision. In its current
economic condition the state should avoid a moratorium on
all land actions pending comprehensive plan adoption. The
department supports the Committee®s attempt 1in this bill to
limit the implications of the Supreme Court decision to
future programmatic land disposals. The department supports
the ether amendments to Title 38 proposed in this bill (See
section-by-section comments).

Recommendation: The department has provided some specific
recommendations that we feel would clarify the bill.

The department 1is pleased to work with the committee to
reach mutual agreement on language in this bill. We have
also prefared a detailed position paper which we enclose fur
your infcrmation.

Sincerely ,

(MJudith M. Brady w

Commissioner
Enclosure

cc: Committee members
Rod Swope, Governor®s Office
Gecrge Sullivan, Governor®s Office
Norm Cohen, ADF&G
Tom Hawkins, DI.WM
Meg Hayes, DLWM



The department supports HB 289 because it makes clear what
we believe the Legislature intended when it enacted AS
38.04.065: important land management decisions must not be
held in abeyance while the state continues to plan for the

management of 1its land.

We believe the Legislature never intended to issue a mora-—
torium on land management, actions until regional plans were
complete. However, a recent court case, Alaska Survival v.
State of Alaska, casts doubt on the department®s interpreta—
tion of the statute. The court said, "[W]e conclude that AS
38.04.065 requires regional planning to precede land classi—
fication, and that a regulation which permits classification
based on a site-specific plan covering only 1,287 acres

contravenes the language and intent of the statutes."”

Alaska Survival v. State of Alaska addressed an agricultural
land disposal at Chase. However, its implications go much
further than programmatic land disposals. Since August 29,
1986, the department has stopped all new classification
actions that are not based on comprehensive plans. In the
past six months, the department has confronted the folicving

problems:

1. On March 9, 1987, the Chinik Eskimo Community sued the
State of Alaska, alleging that the department®s "find-—

ings and decision to grant to Auric Offshore Mining



Company a lease of state lands violate AS 38.04.065,
requiring the development of regional land use plans
and the classification of state lands before disposal

of any int rest in state lands."

The Northwest Arctic Borough has appealed its municipal
entitlement certification 1in part because the classifi—
cation order did not reflect a comprehensive, broad
scale planning process prior to classification. If
this argument prevails, land now classified resource

management may have to be reclassified for settlement.

State timber near Cooper Landing 1is infested with
beetles. Despite a U.S. Forest Service plan to cut
timber adjacent to state land, the state"s Division of
Forestry cannot sell our affected timber because the
land is unclassified. There 1is no area plan for state

lands on the Kenai, so the land cannot be classified.

Several residents of the Hope area hold U.S. Forest
Service permits for land now owned by the state. The
state cannot sell tne permitted land to the occupants
as require 1 under preference rights statute because it
is not appropriately classified. The land cannot be

reclassified.



5. The City of Nome has not been able to acquire a
tidelands lease to protect the rock loading jetty it
built because there 1is no comprehensive plan on which
to base a classification action required for lease

issuance.

In short, while the subject of Alaska Survival v. State of
Alaska was programmatic land disposals, the decision has
stymied other land management actions such as leasing
unclassified land, particularly tide and submerged Ilands;
conducting timber sales over 10 MBF; selling land to U.S.

Forest Service permittees; and resolving municipal claims.

Ironically, the procedural problems which invalidated the
Chase land disposal can be corrected under current law.

Unfortunately, the fallout of Alaska Survival v. State of
Alaska affects more urgent land management decisions for

which we have no other alternatives.

To correct the procedural violations in the Chase classifi—
cation, the department would reconsider the application of
its management objectives 1in the Susitna Area Plan. This
process would begin with an assessment of resources in the
South Parks Highway subregion, Management Unit 4 - Chase,
and the conditions which may have changed in the Susitna
basin since tho plan was adopted 1in April 1985. We know

that the Soil Conservation Service has changed 1its soil



rankings, for instance, and a recent survey 1indicates that
over 60 percent of the residents 1in the railbelt believe the
state should hold steady or increase the amount of land sold
each year. The administration and assembly of the Mat-Su
Borough have recently challenged many assumptions commonly
held during the SAP. The 1local community has formed a
council and has been reviewing some of 1its land use options.
The state administration has also changed, and while less
money 1is now available for survey and land disposal, there
is increased interest in resource development and economic

diversification.

The assessment and alternative land management proposals

would be subject to interagency review and public hearings

in Talkeetna, Wasilla, and Anchorage. Finally, any amend—
ment would have to be approved by the commissioner. This
process could be completed in under six months. This

process would consider information 1ir: a manner consistent
with the goals and objectives of the Susitna Area Plan. For
example, it could propose retention in state ownership for
multiple use management, or a new configuration of
agricultural homesteads, or perhaps even a non-agricultural

finding and sale of fee homesteads.

The department®s support of HB 289 does not diminish its
support for land management planning. The plans are

practical documents which help us make better decisions.



Under HB 289, these plans would still be required for
programmatic land disposals. The plans provide a thorough

inventory of resources and open the decision-making process

to the public. Adopted plans cover about 36 million acres
(44%) of state-owned land. Plans are 1in progress for
another 19 million acres. When the ongoing plans are

complete, two-thirds of state-owned uplands will be covered

by a land use plan. The status of area plans in the state
is shown below. The attached map shows locations of area
plans.

Adopted: Bristol Bay, Copper River, Haines-Skagway, SW

Prince of Wales Island, Susitna Basin, Tanana Basin

Completed by 3/88; Kuskokwim Basin, Northwest, Prince of

Wales Island, Prince William Sound

Not Scheduled: Aleutians (mostly tidelands), Brooks Range,
Kenai & Cook Inlet & tidelands, Kodiak (mostly tidelands),
Lower Yukon-Kuskokwim, North Slope, Pipeline Utility
Corridor, Southeast (mostly tidelands), Upper Yukon,

Yukon-Koyukuk

Each plan takes two to three years and two to three experi—
enced staff to complete. The pace of the plans is limited
by budget and the capacity of 1its participants to review,

comment, attend meetings, etc. Even with the reduced



funding we anticipate 1in coming years, we remain committed
to this process. In time, there will be area plans for all
state uplands and tidelands. However, there are no
practical reasons or ways to plan every acre of state land
in the next three years to satisfy a court directive;
neither can we tolerate defacto moratorium on state land
management actions. We seek the ability to continue to

manage land for private use while planning 1is underway.

Section-by-Section Analysis:

What follows 1is a section-by-section analysis of HB 289.

The department would gladly work with the committee,
coalitions and individuals to gain broad acceptance of this
bill. The department®s objective 1is to strike a reasonable
balance between planning for future use of our major capital

asset - our resources - while making some urgent decisions

about their use today.

Sec. 1 AS 38.04.065(a), Line 12: Insert "and

management” after "for the use

Sec. 2 No comment.

Sec. 3 AS 38.04.065(c). We suggest deleting "the use of

in line 8 because it is redundant.



Sec. 4 AS 38.04.065(d) .- We propose the following
addition after the terra "powers" 1in line 23: "or
a land management plan adopted by another
government entity if the commissioner determines
that that plan adequately recognizes and protects

state interests."”

Sec. 4 AS 38.04.065(d), Line 19: delete "regional" so
that the first line reads "shall sign and date a

land use plan.™

Sec. 4 AS 38.04.065(d), Line 22: delete "regional™ so
that the text reads "the commissioner may adopt as

a land use plan.... Leave "regional™ 1in the next
sentence because that refers back to Section C

which appropriately addresses regional plans.

Municipal and federal plans are often at least as thorough
and comprehensive as state plans. Consequently, we expect
we would usually agree with the data and process used to
reach the conclusions. However, there is a major
distinction between the public process used in the

department®s area plans and those used 1in municipal and

certain federal plans: state plans ensure the opportunity
for statewide interest groups to participate. This 1is not
necessarily the case for municipal or federal plans. It is

therefore important for the general public to be notified of



the commissioner®™s intention to adopt a municipal or federal
plan as the basis for classification. Of course, 38.05.945
presently requires notice before classification and would

continue to do so.

We support the exception on lines 27 to 29 that requires

programmatic land sales to be based on a regional 1land use

plan.

Sec. 5. The revision could be construed as requiring
planning and classification to precede any ease—
ment or rights-of-way. Since these actions often
occur in areas outside plans, this would be a
hinderanee to access and use or lands. We
suggest adding at the beginning of line 4, after
(f), the phrase "When feasible,".

Sec. 6 No comment.

Sec. 7 No comment.

Sec. 8 This provision will allowDNR tomeetrequests for

state agencies such as theTroopers or ADF&G to
sell housing that is surplus to the agencies needs
to employees who live 1in this housing. The
negotiated sale provision is intended only to

apply to the current occupants; therefore, we



Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

10

11

12

13

14

suggest adding "to its current occupant"™ after

state land in line 17.

No comment.

It could be difficult for DNR to keep track of
which owner 1is responsible for meeting prove-up
requirements if DNR does not know when the
exchange occurs. We recommend adding "The
exchange 1is effective on the affirmative approval
of the commissioner after permit on line 9 similar

to the assignment requirements in AS 38.05.920.

No comment.

No comment.

No comment.

In order to further clarify which decisions are
affected by the bill, the department recommends
adding the following language: "A minerals
management or disposal decision made before the
effective date of this act is valid, regardless
whether the land was classified if other

requirements of the law were met."



THANK YOU.

The department has testified in hearings on SB 196
(the Senate version of HB 289) that for the Chase
Il land disposal, DNR would abide by the Court®s
decision 1in Alaska Survival v. Alaska. To make
this intention clear 1in this legislation, we
suggest adding the following sentence to

section 14: "This section does not require the
Commissioner of Natural Resources to proceed with
the 1984 Chase 11l Agricultural Homestead disposal

decision."
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STEVE COWPER, GOVERNOR

Vrl
DEI*VKT>IE\T OF NATURAL RESOURCES 400 WILLOUGHBY AYE.

JUNEAU, ALASKA 99801-1796

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

April 27, 1987

The Honorable Sam Cotten
Co-Chair, House Resources Committee

The Honorable Adelheid Herrmann
Co-Chair, House Resources Committee
Alaska State Legislature

P.0O. Box V

Juneau, AK 99801

Dear Representatives Cotten and Herrmann:

Subject: House Bill 289 which relates to the management of
land.

Position: The Department of Natural Resources supports the
amendments to Title 38 that address the unintended effects
of the Supreme Court®s Alaska Survival decision. Alaska can
ill afford the chaos that could result from the retroactive
application of the Survival decision. In its current
economic condition the state should avoid a moratorium on
all land actions pending comprehensive plan adoption. The
department supports the Committee"s attempt 1in this bill to
limit the implications of the Supreme Court decision to
future programmatic land disposals. The department supports
the other amendments to Title 38 proposed in this bill (See
section-by-section commrnts).

Recommendation: The department has provided some specific
recommendations that we feel would clarify the bill.

The department 1is pleased to work with the committee to
reach mutual agreement on language 1in this bill. We have
also prepared a detailed position paper which we enclose for
your 1information.

Sincerely,

(MJudith M. Brady v
) Commissioner

Enclosure

cc: Committee members
Rod Swope, Governor®"s Office
George Sullivan, Governor®s Office
Norm Cohen, ADF&G
Tom Hawkins, DLWM
Meg Hayes, DLWM



The department supports HB 289 because it makes clear what
we believe the Legislature intended when it enacted AS

38.04.065: important land management decisions must not be
held in abeyance while the state continues to plan for the

management of its land.

We believe the Legislature never intended to issue a mora—
torium on land management actions until regional plans were
complete. However, a recent court case, Alaska Survival v.
State of Alaska, casts doubt on the department®s interpreta—
tion of the statute. The court said, "[W]e conclude that AS
38.04.065 requires regional planning to precede land classi—
fication, and that a regulation which permits classification
based on a site-specific plan covering only 1,287 acres

contravenes the language and intent of the statutes.”

Alaska Survival v. State of Alaska addressed an agricultural
land disposal at Chase. However, 1its implications go much
further than programmatic land disposals. Since August 29,
1986, the department has stopped all new classification
actions that are not based on comprehensive plans. In the
past six months, the department has confronted the following

problems:

1. On March 9, 1987, the Chinik Esk?mo Community sued the
State of Alaska, alleging that the department®s "find—

ings and decision to grant to Auric Offshore Mining



Company a lease of state lands violate AS 38.04.065,
requiring the development of regional 1land use plans
and the classification of state lands before disposal

of any interest in state lands."

The Northwest Arctic Borough has appealed its municipal
entitlement certification 1in part because the classifi—
cation order did not reflect a comprehensive, broad
scale planning process prior to classification. If
this argument prevails, land now classified resource

management may have to be reclassified for settlement.

State timber near Cooper Landing 1is infested with
beetles. Despite a U.S. Forest Service plan to cut
timber adjacent to state land, the state®s Division of
Forestry cannot sell our affected timber because the
land is unclassified. There 1is no area plan for state

lands on the Kenai, so the land cannot be classified.

Several residents of the Hope area hold U.S. Forest
Service permits for land now owned by the state. The
state cannot sell the permitted land to the occupants
as required under preference rights statute because it
is not appropriately classified. The land cannot be

*eclassified.



5. The City of Nome has not been able to acquire a
tidelands lease to protect the rock loading jetty it
built because there is no comprehensive plan on which
to base a classification action required for lease

issuance.

In short, while the subject of Alaska Survival v. State of
Alaska was programmatic land_disposals, the decision has
stymied other land management actions such as leasing
unclassified land, particularly tide and submerged lands;
conducting timber sales over 10 MBF; selling land to U.S.

Forest Service permittees; and resolving municipal claims.

Ironically, the procedural problems which invalidated the
Chase land disposal can be corrected under current law.
Unfortunately, the fallout of Alaska Survival v. State of
Alaska affects more urgent land management decisions for

which we have no other alternatives.

To correct the procedural violations in the Chase classifi—
cation, the department would reconsider the application of
its management objectives 1in the Susitna Area Plan. This
process would begin with an assessment of resources 1in ".he
South Parks Highway subregion, Management Unit 4 - Chase,
and the conditions which may have changed 1in the Susitna
basin since the plan was adopted 1in April 1985. We know

that the Soil Conservation Service has changed 1its soil



rankings, for instance, and a recent survey 1indicates that
over 60 percent of the residents 1in the railbelt believe the
state should hold steady or increase the amount of land sold
each year. The administration and assembly of the Mat-Su
Borough have recently challenged many assumptions commonly
held during the SAP. The 1local community has formed a
council and has been reviewing some of its land use options.
The state administration has_also changed, and while less
money is now available for survey and land disposal, there
is increased interest in resource development and economic

diversification.

The assessment and alternative land management proposals

would be subject to interagency review and public hearings

in Talkeetna, Wasilla, and Anchorage. Finally, any amend-—
ment would have to be approved by the commissioner. This
process could be completed in under six months. This

process would consider information in a manner consistent
with the goals and objectives of the Susitna Area Plan. For
example, it could propose retention 1in state ownership for
emultiple use management, or a new configuration of
agricultural homesteads, or perhaps even a non-agricultural

finding and sale of fee homesteads.

The department®s support of HB 239 does not diminish 1its
support for land management planning. The plans are

practical documents whivh help us make better decisions.



Under HB 289, these plans would still be required for
programmatic land disposals. The plans provide a thorough

inventory of resources and open the decision-making process

to the public. Adopted plans cover about 36 million acres
(44%) of state-owned land. Plans are 1in progress for
another 19 million acres. When the ongoing plans are

complete, two-thirds of state-owned uplands will be covered

by a land use plan. The status of area plans in the state
is shown below. The attached map shows locations of area
plans.

Adopted: Bristol Bay, Copper River, Haines-Skagway, SW

Prince of Wales Island, Susitna Basin, Tanana Basin

Completed by 3/88: Kuskokwim Basin, Northwest, Prince of

Wales Island, Prince William Sound

Not Scheduled: Aleutians (mostly tidelands), Brooks Range,
Kenai & Cook Inlet & tidelands, Kodiak (mostly tidelands),
Lower Yukon-Kuskokwim, North Slope, Pipeline Utility
Corridor, Southeast (mostly tidelands), Upper Yukon,

Yukon-Koyukuk

Each plan takes two to three years and two to three experi—
enced staff to complete. The pace of the plans 1is limited
by budget and the capacity of 1its participants to review,

comment, attend meetings, etc. Even with the reduced



funding we anticipate in coming years, we remain committed
to this process. In time, there will be area plans for all
state uplands and tidelands. However, there are no
practical reasons or wavs to plan every acre of state land
in the next three years io satisfy a court directive;
neither can we tolerate c.efacto moratorium on state land
management actions. We :;eek the ability to continue to

manage land for private use while planning is underway.

Section-by-Section Analysis;

What follows 1is a section-by-section analysis of HB 289.

The department would gladly work with the committee,
coalitions and individuals to gain broad acceptance of this
bill. The department®s objective 1is to strike a reasonable
balance between planning for future use of our major capital
asset - our resources - while making some urgent decisions

about their use today.

Sec. 1 AS 38.04.065(a), Line 12; Insert "and

management” after "for the use™.

Sec. 2 No comment.

Sec. 3 AS 38.04.065(c). We suggest deleting "theuse of

in line 8 because it is redundant.



Sec. 4 AS 38.04.065(d) . We propose the following
addition after the term "powers™ in line 23: "or
a land management plan adopted bv another
government entity if the commissioner determines
that that plan adequately recognizes and protects

state interests."

Sec. 4 AS 38.04.065(d), Line 19: delete "regional" so
that the first line reads "shall sign and date a

land use plan."

Sec. 4 AS 38.04.065(d), Line 22: delete "regional" so

that the text reads "the commissioner may adopt as

a land use plan.... Leave "recnr ..di" in tnc
sentence because that refers back to Section C

which appropriately addresses regional plans.

Municipal and federal plans are often at least as thorough
and comprehensive as state plans. Consequently, we expect
we would usually agree with the data and process used to
reach the conclusions. However, there 1is a major
distinction between the public process used in the

department®s area plans and those used in municipal and

certain federal plans: state plar.s ensure the opportunity
for statewide 1interest groups to participate. This 1is not
necessarily the case for municipal or federal plans. It 1is

therefore important for the general public to be notified of



the commissioner®s intention to adopt a municipal or federal
plan as the basis for classification. Of course, 38.05.945
presently requires notice before classification and would

continue to do so.

We support the exception on lines 27 to 29 that requires

programmatic land sales to be based on a regional land use

plan.

Sec. 5. The revision could be construed as requiring
planning and classification to precede any ease—
ment or rights-of-way. Since these actions often
occur 1in areas outside plans, rhis would be a
hinderance tc access and use of state Ilands. We
suggest adding at the beginning of line 4, after
(f), the phrase "When feasible,".

Sec. ©6 No comment.

Sec. 7 No comment.

Sec. 8 This provision will allow DNR to meet requests for

state agencies such as the Troopers or ADF&G to
sell housing that is surplus to the agencies needs
to employees who Ulive in this housing. The
negotiated sale provision is intended only to

apply to the current occupants; therefore, we



suggest adding "to its current occupant™ after

state land in line 17.

No comment.

It could be difficult for DNR to keep track of
which owner 1is responsible for meeting prcve-up
requirements if DNR/does not know when the
exchange occurs./ We recommend adding "The
exchange 1is effective on the affirmative approval
of the commissioner after permit on line 9 similar

to the assignment requirements in AS 38.05.920.

No comment.

No comment.

No comment.

In order to further clarify which decisions are
affected by the bill, the departmentr-~ecqmmends
adding the following language: J A minerals
management or disposal decision made before the
effective date of this act is valid, regardless
whether the land was classified if other

requirements of the law were met."



The department has testified in hearings on SB 196
(the Senate version of HB 289) that for the Chase
111 land disposal, DNP. would abide by the Court®s
decision 1in Alaska Survival v. Alaska. To make
this intention clear in this legislation, we
suggest adding the following sentence to

section 14: "This- section does not require the
Commissioner of Natural Resources to proceed with
the 1984 Chase 11l Agricultural Homestead disposal

decision.”
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Dick

Here are the amendments to HB 289. They should n[:]o into a
draft CS. We need to get it back by the end of the day, so
call if you have any problems or questions.

There is one araendment on a separate sheet (which has been
. No, 5-0719a) in the

revised from your draft of 5/1/87 _ _ _
packet that needs to be incorporated in the bill. There is
also a draft title amendment that we do not wish to have
included in the bill but wish to have drafted up.

All of the other amendments are shown in the bill. The
renumbering and relettering | will leave entirely to you.

Thanks. Call anytime!
Ned

CS



This amendment should be placed into the draft CS:

AS 38.05.810 1is amended by adding a new subsection:

(9) A conveyance under this section to a
municipality that did not receive and 1is not eligible
to receive a land entitlement under AS 29.65 shall not
be subject to a reversionary interest on behalf of the
state unless the municipality agrees to the reservation
of the interest at the time that the land 1is
transferred. A municipality that is eligible to
receive land under AS 29.65 but has not received 1its
full entitlement may also receive land under this
subsection up to the limit of its entitlement, except
that the commissioner may convey additional land under
this subsection if the conveyance would be in the best

interests of the state.



Introduced: 4/22/87 5-0719A
Referred: Resources,
Judiciary and Finance

1 1IN THE HOUSE BY THE RESOURCES COMMITTEE
2 HOUSE BILL NO. 289

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL Cull pleviizly Mpr

5
0 For an Act entitled: "An Act relating to managemenit of state land/r”

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 38.04.065@@), is anehdedJto” resd:

VE_TICWET do ;A (d)A*id (fj 61
9 (a) The commissioner shall, with local governmental and public
10 invo]lvement under TIN ACCORDANC;\rV}\I;SHHuﬁ? 38.05.945,Xfdevolopj main-
11 tainA and, when appropriate, revise/land use plans that [WHICH] pro-
12 vide [, BY REGIONS OR AREAS,] for tha; “l/ljslAe/of t¥e state-owned land.
13 Sec. 2. AS 38.04.065(b) i?a\]amﬁd,wjto rearj: a(L+4 A
14 (b) In the |dev~kipment®/and revision of/l land use plans, the
15 commissioner shall
16 (1) wuse and observe the principles of multiple use and
17 sustained yield;
18 2) con»sider physical, economic, and social facliors affect-
19 ing the [REGION OR] area and involve other agencies and the public in
20 achieving a systematic interdisciplinary approach;
21 (3) give priority to planning and classification 1in areas
22 of pocential settlement ana critical environmental concern;
23 “4) rely, tothe extent that it is available, on the 1inven—
24 tory of the state land, its resources, and other values;
25 (5) consider present and potential uses of state land;
26 (6) consider the supply, resources, and present and poten—
27 tial use of land under other ownership within the area [OR REGION] of
28 concern;
29 (7) plan for compatible surface and mineral land use

HBO289A -1- HB 289
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classifications; and

(8) provide for meaningful participation in the planning
process by affected local governments, state and federal agencies,
adjacent landowners, and the general public.
Sec. 3. AS 38.04.065(c) 1is amended to read:

(c) The [AS A BASIS FOR MORE DETAILED LAND ._USE PLANNING AND
CLASSIFICATION, THE] commissioner shall fcdevclopfaregional land use
plans for~ho usa of/all state land. Each regional land wuse plan
[THESE REGIONAL PLANS] shall identify and delineate

(1) areas of settlement and settlement impact, where land
must be classified for various private uses and for public recreation,
open space, and other public uses desirable in and around settlement;
and

(2) areas that [WHICH] must be retained in state ownership
and planned and classified for various uses and purposes under [IN
ACCORDANCE WITH] AS 38.04.015.

Sec. 4. AS 38.04.065(d) 1is repealed and reenacted to read:

(d) "he commissioner shall oigrr and date- a- regional- land- eao-
e lan-and-«aoh -reviGion te it affrer pnriticipotion- by- wambars of- the-
mpblic and affeefeed municipal governmentsThe commissioner may adopt
as aﬁaglonaS land use ﬁdﬁﬂ-)?tn(i nfp hens cyte| [naun <al(ja;§/1}\ed by EIVftfy n§lun|c—
ipality of the state having planning and zoning powers”™ir the commis-
sioner determines that the /Municipal]plan adequately recognizes and
protects state interests”"VBefore the commissioner adopts a regional
land use plan, a landclassification for disposal or for another
purpose may be made on the basis of a site-specific land wuse plan,
except for a land disposal under AS 38.05.057, AS 38.08, and AS 38.09: &C
X Ctrrunl\jCicd pAA L.
fA -4-and-oloflo4-ficataon-for purpuse3 of , diopo»ad4- uftder AO 30,05.057,-

AS-u8i08 mex -AS-38, -—shall-by "based uu- a- regional- land- us-e-

@ st “jvhvtttress A IUofttih b Otft 202894 plays

W Ty & “””I\/Ixtt“%oonw Aldfa tﬁéﬁﬁi‘f"

At'/iW , 1u r f the (Ttte S H-nJ. kcv>  sfald<  I*n 1l
jonyp\trw+A- TLe plan.
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After adoption of a regional land use plan, land classifications shall
be made under the plan.
Sec. 5. AS 38.04.065(f) is amended to read:

(f) Each decision [DECISIONS] about the location of easements
and rights-of-way, other than for minor access, shall be integrated
with land use planning and classification [FOR THE APPROPRIATE AREA OR
REGION].

Sec. 6. AS 38.04.065(g) is amended to read:

(g) Each land use plan [LAND USE PLANS] adopted by the commis—
sioner under this section shall be consistent with municipal [LOCAL
GOVERNMENTAL] land use plans to the maximum extent determined consis—
tent with the state interests and the purposes of this chapter.

Sec. 7. AS 38.04.910(7) is amended to read:
(7) "short-term lease"” means a lease for a term of 10
[FIVE] years or less;
Sec. 8. AS 38.05.035(b) is amended by adding a new paragraph to read:
(10) negotiate the sale or lease ofyimprovgdjstate land at
ft fU. W A tl r&jhAi CAMNiIkX ayrui>"\
falmir market valuelaft-ey -the improvements to-the- land -runra- boen.ma>
a&rsd-sudplus by another agency of the-atato to- the- needs mof- that
sgcrrerj.
Sec. 9. AS 38.05.035(e) 1is amended to read:

(e) Upon a written finding that the interests of the state will
be best served, the director may, with the consent of the commission—
er, approve contracts for the sale, lease, or other disposal of avail—
able land, resources, property or interests in them, and, in addition
to the conditions and limitations imposed by law, may impose addition—
al conditions or limitations in the contracts as the director deter—
mines, with the consent of the commissioner, will best serve the

interests of the state. A contract for the sale, lease, or other

HBO289A
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disposal of available land or an interest in land is not legally
binding on the state until the commissioner approves the contract but
if the appraised value is not git. than $50,000 in the case of the
sale of land or an interest in land, or $5,000 in the case of the
annual rental of land or interest in land, the director may execute
the contract without the approval of the commissioner. Before a
public hearing, if held, or in any case no less than 21 days before
the sale, lease, or other disposal of available land, property, re-
sources, or interests in them, the director shali make available to
the public a written finding that sets out the facts and applicable
law upon which the determination that the sale, lease, or other dis-
posal will best serve the interests of the state was based. A written
finding is not required before the approval of

(1) a contract for a negotiated sale authorized under
AS 38.05.115;

(2) a lease of land for a shore fishery site under AS 38.-
05.082;

(3) a permit or other authorization revocable by the com-
missioner;

(4) amineral claim located under AS 38.05.195;

(5) amineral lease issued under AS 38.05.203; [OR]

(6) aproduction license issued under AS 38.05.207; or

(7) an exempt oil and gas sale under AS 38.05.180(d) for
which a written best interest finding has been issued for the area of

(c) The homestead entry permit may not be assigned, conveyed, or
in any manner transferred except

HB 289 -4- HB0289A
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(1) bytestate or intestate succession;

(2) toa spouse during marriage;

(3) byorder of a court as part of a divorcesettlement;

(4) toeither a member of the immediate family or a grantee
of the applicant in the case of an extreme emergency or illness which
disables the applicait; or

(5) by exchange by parties in the same homestead area, with
a_notice to uhe commissioner of the change in the ownership of the

»nfrv n tu

Sec. 11. AS 38.09.040(a) is amended to r e a d ——

(a) A homestead entry permit may be revoked by the commissioner
for a [ANY] substantial breach of the permit conditions or the re-
quirements of this chapter, including

(1) an assignment, conveyance, or transfer of the  permit
not authorized under AS 38.09.030(c);

(2) failure of the permit holder to submit a plat of survey
to the commissioner within five [TWO] years after theissuance of the
permit [OR UNDER (I?) OF THIS SECTION];

(3)  failure of the permitholderto erect adwelling in the
time required under AS38.09.050(a), exceptthat if the commissioner
finds that the dwelling has been nearly completed and progress toward
completion is being made at the expiration of the time required, the
commissioner may extend the time required for completion for not more
than one year,;

(4)  failureto brush the boundaries of the land notde-
scribed by aliquot parts or as a lot of record within 90 days after
issuance of the homestead entry permit;

(5)  failureto clear andeither put intoproduction  or
prepare for cultivation 25 percent of the land classified for

HB0289A -5- HB 289



agricultural use within five years after the issuance of the permit.

* Sec. 12. AS 38.09.050(a) is amended to read:

(a) The commissioner shall issue a patent to homestead entry
land if the permit holder

(1) resides and lives on the homestead encry land for not
less than 25 months within five years after the issuanceof the home-
stead entry permit;

(2) completes an approved survey of the land within five
[TWO] years after the issuance of the permit [OR UNDER AS 38.09.-
040(b)];

(3) erects a habitable, permanent dwelling on the homestead
within three years after the issuance of the homestead entry permit;

(4) brushes the boundaries of the land not described by
aliquot parts or as a lot of record within 90 days after the issuance
of the permit;

(5) clears and either puts into production or prepares for
cultivation either 25 percent of the land classified for agricultural
use or 50 percent ofithe land having class Il or Il soils, vyhichever
is less, within five years after issuance of the permit.

* Sec. 13. Land that was classified for disposal or other purposes “nr
the baoio of a-sftc specific land uae-plar] before August 29, 1986, remains
subject to the classification order in effect on that date until the land
is reclassified under AS 38.0A.065, as amended in secs, i - 6 of this Act,
and AS 38.05.300.

* Sec. 14. A land management and disposal decision, including a
disposal under AS 38.05.057, AS 38.08, or AS 38.09, made before the
effective date of this Act under a classification order under AS 38.05.300

baaed on a cite opac-ifix laud uue plaid is wvalid, notwithstanding
the adoption of the classification order before the adoption of the region-

HB 289 -6- HB0O289A



1 .1 land use plan, if other requirements of law were met. v>

2 * Sec.y. AS 38.09.040(h) is repealed. A
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House Resources amendments to HB 289

Please prepare the following title amendment and have it
ready for us, but don"t put it into the draft CS:

Amend title: An Act relating to regional and site-
specific planning requirements for classification of state
lands; amending the survey and brushing requirements for
homesteads and allowing the exchange of homestead permits;
changing the definition of "short-term lease"™; providing for
the sale of rights created by another state agency;
permitting the use of prior best-interest findings for oil

and gas lease sales; and providing for an effective date.

1



DT: APRIL 27, 1987

TO: MEMBERS OP THE STATE HOUSE RESOURCES COMMITTEE
PR: JIM SYKES, 309 GAYLENE CIRCLE, ANCHORAGE 95504
RE: HB289

"Uhat kind of process can be created that will protect the

public and give DNR the ability to classify landswithout a

regional plan?**

HB289 which requires programmatic land disposals for honesites,
homestead, and lotteries to go thru the regional comprehensive
planning process, 1is a significant step in the right direction.

There are other types of land classifications and disposals that
deserve the same kind of careful consideration. Por example,
agricultural lands are not required to go thru regional plans, and it
is widely recognized that more than 100 Million State dollars was
wasted on the Delta Barley project. Delta was not feasible from the
beginning, and it was not subject to the kind of careful consideration
required of a regional comprehensive plan. Looking back, maybe the
Delta Barely mistake was made 1in part because we were awash 1in money
and enthusiasm. Now that the big money is gone we can not afford such

colossal mistakes. Careful planning must continue. It"s regrettable

many regional plans could have been done for the Delta 100 million

dollars.

Ide recognize that DNR must deal with lands which are unlikely to

be included in regional plans. Currently the rule of law requires
regional planning. That law may need to be amended to exclude
specific types of land classifications. HB289 is completely backwards

because it makes the exceptions the law and the law the exceptions.

In order to make a meaningful and enforcable law, the Department of
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Natural Resources should draw up a list of exceptions to the CURRENT

law that they feel they need, along with the generic activities that

would be required to deal with such land classification decisions. A
public process could then be developed to meet those needs, if the

exceptions truly need to be made. Since there is no funding in ?Y <38

for disposals, this is an 1ideal time to uork out these difficulties.

Me agree with the goals DNR Commissioner Judy Brady has stated
for land disposals: 1) A thorough public process, 2) inspection of the
lands to be disposed, 3) consideration of unbiased scientific
evidence, and in the case of lands for settlement, maximum local input

privc 're.
in deciding which lands will go into pubri-e hands. This sounds a lot
like regional planning, which helps resolve these important questions.
If DNR Is to be exempted from regional planning in certain instances.
the question must be asked, "Uhat kind of process can be created that

will protect the public and give DNR Lhe abiliLy Lu classify lands

without a regional plan?””

That brings us back to HB289. fcihile the crrrent law protects
Alaska"s citil2ens, HB289 removes that protection by allowing DNR to
determine their own regulations which MAY NOT neccessariiy be 1in the
best interest of Alaska®s citizens. DNR"s past history of
disregarding public input, making decisions without 1inspecting the
site in question, and rejecting or ignoring scientific evidence,
obligates the legislature to favor the citizen"s interests rather than
the agency®s ease of oureaucratic action.

One of DNR"s major concerns appears to be reclassification of

tidelands. If the tidelands are covered by a regional plan, or about

2



to be within the next two years, the classification changes should be
made 1in accordance with the regional plan. If the area is not going
to be included in a regional plan, then there must be a thorough
process which mandates widespread public input and public hearings,
on-site inspection, and evaluation of unbiased scientific data. There
aay be a way that DNR can use the Coastal Zone Management process to
insure that tidelands, (which belong to all Alaskans), are classified

in a sensible manner.

IT there are exceptions to be made to the current law, certain
sections of the law 3hould remain. AS 38.05.345 basically requires
publications, public service annouceaents, posting, notification to
possible interested parties, and notice to other governments and
Native Corporations. In addition, there should be a mandatory public
hearing, which is not now required, and the publication notice should

be extended from 30 to 60 days. Provisions in AS 38.04.065 should
alcn ho I*ol- in nrrier tha' a mnro sit-p qporiflr? pran will also be

considered 1in larger terms, and provide for meaningful public

participation. The more advance notice, the greater litelihood that
increased public participation will reduce pressure for a bad
decision. Industry and government hold all the cards until there is a

significant amount of public awareness and understanding.

The goal of the existing law is to create the most sensible land
disposal decisions, and we share that goai. There are a feu problems
with DNR accepting a site specific plan, as proposed In HB289. For
example, we in Chase are sitting down with people who do not generally

agree with us, to try and reach some sort of consensus about land use
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in our area. Even if ue find a solution, our deliberations will take

place largely out of the wider public eye. At least we are working

within the regional planning process so that wider 1iaplications can be
considered. In places where there will be no regional plan, a
decision could be made at a local level which might not be in the best
interest of the wider general public The public would have no
opportunity for input before DNR could taake an irrevocable decision.

It could lead to the same type of serious problem in Chase that ue
felt compelled to take to court. Ue support maximum Jlocal input, but
other citizen and state interests should not be excluded. The wider
participation will 1insure a more comprehensive inventory and analysis

of resources and competing uses.

People in Chase and Talkeetna are pleased about the sensible
HB289 provisions requiring regional land planning for most lands which
will be disposed for settlement. There are other similarly important
land classification issues that deserve the same kind of careful
consideration. Those equally important issues remain absent from
3B289. Under HB289 Alaska citizens are not protected from an agency
that has a history of violating the public trust. Until there is a
thorough understanding of the specific areas of land classification
that DNR wants to exempt from the current law, and until adequate
public process provisions can be firmly entrenched in law, 3B289

should NOT be passed out of committee.
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A land classification for the purposes of a disposal under AS 38.05.-
057, AS 38.08, or AS 38.09 shall be based on a regional land use plan.
After adoption of a regional land use plan, land classifications shall
be made under the plan.

*Sec. 5. AS 38.04.065(f) is amended to read:

(f) Each decision [DECISIONS] about the location of easements
and rights-of-way, other than for minor access, shall be integrated
with land use planning and classification [FOR THE APPROPRIATE AREA OR
REGION].

*Sec. 6. AS 38.04.065(g) is amended to read:

(9) Each land use plan [LAND USE PLANS] adopted by the commis-
sioner under this section shall be consistent with municipal [LOCAL
GOVERNMENTAL] land use plans to the maximum extent determined consis-
tent with the state Interests and the purposes of this chapter.

*Sec. 7. AS 38.05.035(h) is amended byadding a new paragraph to read:

(10) negotiate the sale or lease of state land at fair
market value to the holder of rights.created under the authority of
the Department of Transportation and Public Facilities.

*Sec. 8. AS 38.05.940(b) is amended to read:
(b) To be eligible for a discount under this section, a veteran
shall submit proof, as required by regulation, that the veteran

(1) is 18 years of age or older on the date of sale;

(2) has been a state resident for a period of not less than
one year immediately preceding the date of sale;

(3) has served on active duty in the U.S. Armed Forces at
least 90 days [TWO YEARS], unless tenure was shortened due to a ser-
vice connected disability or due to receiving an early separation upon
return from a tour of duty overseas; and

(4) has received an honorable discharge or a general

SBO196b -3- CSSB 196 (Res)
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discharge under honorable conditions
* Sec. 9. Land that was classified for disposal or other purposes on
the basis of a site-specific land use plan before August 29, 1986, remains
subject to the classification order in effect on that date until the land
is reclassified under AS 38.04.065, as amended in secs. 1 - 6 of this Act,
and AS 38.05.300.

Sec. 10. A land management and disposal decision made before the
effective date of this Act under a classification order under AS 38.05.300
that is based on a site-specific land use plan is wvalid, notwithstanding
the adoption of the classification order before the adoption of the region-
al land use plan, if other requirements of law were met,

CSSB 196 (Res) -4- SB0196b
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After adoption of a regional land use plan, land classifications shall
be made under the plan.
Sec. 5. AS 38.04J163(f) is amended to read:

(fj/iacndecision [DECISIONS] about the location of easements
and rights-of-way, other than for minor access, shall be integrated
with land use planning and classification [FOR THE APPROPRIATE AREA OR
REGION].

Sec. 6. AS 38.04.065(g) is amended to read:

(o) Each land use plan [LAND USE PLANS] adopted by the commis-
sioner under this section shall be consistent with municipal [LOCAL
GOVERNMENTAL] land use plans to the maximum extent determined consis-
tent with the state interests and the purposes of this chapter.

Sec. 7. AS 38.04.910(7) is amended to read:
(7) "short-term lease" means a lease for a term of 1)
[FIVE] years or less; -
Sec. 8. AS 38.05.035(b) is amended by adding a new paragraph to read:
(10) negotiate the sale or lease of improved state land 7laf
fair market value after the improvements to the land have been de-
clared surplus by another agency of the state to the needs of that
agency.
Sec. 9. AS 38.05.035(e) is amended to read:

(e) Upon a written finding that the interests of the state will
be best served, the director may, with the consent of the commission-
er, approve contracts for the sale, lease, or other disposal of avail-
able land, resources, property or interests in them, and, in addition
to the conditions and limitations imposed by law, may impose addition-
al conditions or limitations in the contracts as the director deter-
mines, with the consent of the commissioner, will best serve the
interests of the state. A contract for the sale, lease, or other

HB0289A -3- HB 289
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disposal of available land or an interest in land is not legally
binding on the state until the commissioner approves the contract but
if the appraised value is not greater than $50,000 in the case of the
sale of land or an interest in land, or $5,000 in the case of the
annual rental of land or interest in land, the director may execute
the contract without the approval of the commissioner. Before a
public hearing, if held, or in any case no less than 21 (i*ys before
the sale, lease, or other disposal of available land, property, re-
sources, or interests in them, the director shall make available to
the public a vritten finding that sets out the facts and applicable
law upon which the determination that the sale, lease, or other dis-
posal will best serve the interests of the state was based. A written
finding is not required before the approval of

(1) a contract for a negotiated sale authorized wunder
AS 38.05.115;

(2) a lease of land for a shore fishery site under AS 38.-
05.082;

(3) a permit or other authorization revocable by the com-
missioner:

(4) a mineral claim located under AS 38.05.195;

(5) a mineral lease issued under AS 38.05.205; [OR]

(6) a production license issued under AS 38.05.207; or

(7) an exempt oil and gas sale under AS 38.05.180(d) for
which a written best interest finding has been issued for the area of
the salehrr~~for-jf—cont-i-suons—frr--adjacenfe”rea\ within the 36 months
before the date of the sale. .

* Sec. 10. AS 38.09.030(c) is amended to read:

(c) The homestead entry permit may not be assigned, conveyed, or
in any manner transferred except

HB 289 -4- HB0O289A



Introduced: A/22/87 5-0719A
Referred: Resources,
Judiciary and Finance

1 IN THE HOUSE BY THE RESOURCES COMMITTEE
2 HOUSE BILL NO. 289
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to management of state land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sectionfo%).OLA?r 3&%0&8\9]5](” is\ambnwjjed to read:

(ay. The commissioner shall, with local governmental and public

10 involvement under [IN ACCORDANCE WITH] AS 38.05.9A5, fdevelopf main-

11 taiiij and, when appropriate®jreviseAland use plans that ) [WHICL] pro-

12 vide]y ,yBY REGIONS OR AREAS/,,]£4or|the usei.of the state-owned land.
o 2(b) AISn3t8h.:);i%ef§§-b‘yg>;:,\naa?:§deorle\t/(i)’s’iroesd:o’;‘/I«and LPS%mbjlans the

15 commissioner shall

16 (1) use and observe the principles of multiple wuse and

17 sustained yield;

18 (2) consider physical, economic, and social factors affect-

19 ing the [REGION OR] area and involve other agencies and the public in

20 achieving a systematic interdisciplinary approach;

21 (3) give priority to planning and classification in areas

22 of potential settlement and critical environmental concern;

23 (A) rely, to.the extent that it is available, on the inven-

2A tory of the state land, its resources, and other values;

25 (5) consider present and potential uses of state land;

26 (6) consider the supply, resources, and present and poten-

21 tial use of land under other ownership within the area [OR REGION] of

28 concern;

29 (7) plan  for compatible surface and mineral land use

HB0289A '1' HB 289
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classifications; and
(8) provide for meaningful participation in the planning
process by affected local governments, state and federal agencies,
adjacent landowners, and the general public.
* Sec. 3. AS 38.04.065(c) is amended to read:

(c)  The[AS A BASIS FOR MORE DETAILED .LAND USE PLANNING AND
CLASSIFICATION, THE] commissioner shall Adeve’op] regional land use
plans forj-frhe-use-of-Jall state land.  Each regional land use plan
[THESE REGIONAL PLANS] shall identify and delineate

(1) areas of settlement and settlement impact, where land
must be classified for various private uses and for public recreation,
open space, and other public uses desirable in and around settlement;
and

(2) areas that [WHICH] must be retained in state ownership
and planned and classified for various uses and purposes under [IN
ACCORDANCE WITH] AS 38.04.015.

* Sec. 4. AS 38.04.065(d) is repealed and reenacted to read:

(d)  jrnecommissioner shall sign and date a \regiona-t] land use
plan and eachrevision to it after participation by members of the
public and affected municipal governments.J"The commissioner may adopt
as affceg-i-onal| 1and use plan a comprehensive plan adopted by a rnunic-
ipality of the state having planning and zoning powers™ir ‘trie  commis-
sioner determines thrtHtrexpal® plan  adequately recognizes and
protects state interestscA® Before the commissioner adopts a regional
land use plan, a land classification for disposal or for another
purpose may be made on the basis of a site-specific land use plan,
except for a land disposal under AS 38.05.057, AS 38.08, and AS 38.09.

A-A. land e lasivi-w-.al=4-f>n-fm—prrrppfliifi-of a disposal wunder AS—38,-05.057-,

"-AS-38t08-,—or—AS-38..0S-shal Fbe-based-on- a- regional- land-— use plan.

HB 289 -2- HBO289A
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(1) by testate or intestate succession;

(2) to a spouse during marriage;

(3) by order of a court as part of a divorcesettlement;

(4) to either a member of the immediate family or a grantee
of the applicant in the case of an extreme emergency or illness which
disables the applicant® jor

(5) by exchange by parties in the same homestead area, with

a notice to the commissioner of the change in the ownership of the
*'lk eKcLt L n oA

entry permit-A a X 4jxr*x.
Sec. 11. s 38.09.040(a) is amended to read:

() A homestead entry permit may be revoked by the commissioner
for a [ANY] substantial breach of the permit conditions or the re-
quirements of this chapter, including

(1) an assignment, conveyance, or transfer of the permit
not authorized under AS 38.09.030(c);

(2) failure of the permit holder to submit a plat of survey
to the commissioner within five [TWO] years after the issuance of the
permit [OR UNDER (b) OF THIS SECTIONJ;

(3) failure of the permit holder to erect a dwelling in the
time required under AS 38.09.050(a), except that if the commissioner
finds that the dwelling has been nearly completed and progress toward
completion is being made at the expiration of the time required, the
commissioner may extend the time required for completion for not more
than one year;

(4) failure to brush the boundaries of the land not de-
scribed by aliquot parts or as a lot of record within 90 days after
issuance of the homestead entry permit;

(5) failure to clear and either put into production or
prepare for cultivation 25 percent of the land classified for

HB0289A -5- HB 289
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agricultural use within five years after the issuance of the permit.
* Sec. 12 AS 38.09.050(a) is amended to read:
(2) The commissioner shall issue a patent to homestead entry
land if the permit holder

(1) resides and lives on the homestead entry land for not
less than 25 months within five years after the issuance of the home-
stead entry permit;

(2) completes an approved survey of the land within five
[TWO] years after the issuance of the permit [OR UNDER AS 38.09.-
040(b)I;

(3) erects a habitable, permanent dwelling on the homestead
within three years after the issuance of the homestead entry permit;

(4) brushes the boundaries of the land not described by
aliquot parts or as a lot of record within 90 days after the 1issuance
of the permit;

(5) clears and either puts into production or prepares for
cultivation either 25 percent of the land classified for agricultural
use or 50 percent of the land having class Il or IIl soils, whichever
is less, within five years after issuance of the permit.

* Sec. 13, Land that was classified for disposal or other purposes
firdand—  plan-jbefore August 29, 1986, remains
subject to the classification order in effect on that date until the land
Is reclassified under AS 38.04.065, as amended in secs. 1 - 6 of this Act,
and AS 38.05.300.
* Sec. 14 A land management and disposal decision, including a
disposal under AS 38.05.057, AS 38.08, or AS 38.09, made before the
effective date of this Act under a classn‘lcatlon order under AS 38.05.300

28 [fthtT 'XS based on_a~-si-fce—spec-i-f-i-c—iLand use—planTJ is valid, notwithstanding

29

the adoption of the classification order before the adoption of the region-

HB 289 -6- HB0289A



1 al land use plan, if other requirements of law were met
2 * Sec. 15, AS 38.09.040(b) is repealed.
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MEMORANDUM

State of Alaska

DEPARTMENT OF NATURAL RESOURCES

T0:

DATE:

Deputy Commissioners January 12, 1987
Division Directors
Special Assistants FILE NO:
TELEPHONE NO: 465-2400
GM . VA D\t 51'3JcCT:
Judith M. BradyM'—')—/ e Department Order .124
Commissioner \ Land Use Planning
and Classification
ISSUE
Is it necessary for the department to complete a
comprehensive regional plan before the <classification or
sale of certain state lands cr resources?
BACKGROUND
The Chase 111 homestead project was offered to the public 1in
September 1984. Alaska Survival, claiming the department
violated a number of statutory requirements, sued to block
the land disposal. Although the state prevailed 1in Superior
Court, the Supreme Court remanded the land offering back to
the department. A petition for rehearing to clarify the
Court®s ruling was denied.
DISCUSSION
The Supreme Court clearly interprets AS 38.04.065 as
requiring that comprehensive land use planning precede
classification. However, as described in the state"s
petition for rehearing, several other points in the Court®"s
opinion are vague or contradicted by the facts in the Chase
111 land offering.
Although lacking clarification from the Court, the
department recognizes its responsibility to make land and
resources available for maximum wuse consistent with the
public interest. The economic vitality c¢f the state and
reliance of third parties on the actions of the department
require that the department take a pragmatic approach to
interpreting the Chase 11l decision. The department will
request amendment of AS 38.04.065 to clarify legislative
intent.
POLICY
After August 19, 1986 and pending legislative amendment of
AS 38.04.065, site-specific land planning reports, as
descrinea 1in 11 AAC 55.030(e), will net be used as the basis
for classification. The Court ruled that the land



Depaetmer.t Order 124 - February 12, 1987

planning report requirement does not "properly implement"
and 1is 1inconsistent with AS 33.04.065. Classification must
be based on a Jland wuse plan of a geographic wunit large
enough to support the comprehensive process mandated by the
Supreme Court.

Classifications may be based on a comprehensive plan adopted
by a local government having planning and zoning powers if
the commissioner finds that such a plan adequately
recognizes and protects state interests.

The Chase 11l decision does not 1invalidate classifications
already 1in effect on August 19, 1986.

Nothing 1in the Chase 11l decision affects 11 AAC 55.040(i).
Thus, the following actions continue to be exempted from the
requirement of prior classification: mineral location,
leasable mineral leasing, prafarer.ee right conveyances under
AS 38.05.035(h), land exchanges wunder AS 38.50, negotiated
sales of up to 10 M3? of timber and any amount of materials,
right-of-way leasing if no appraisal is necessary,
conveyances to municipalities and other spate agencies, ar.d
land disposals in conformance with a Jlocal comprehensive
plan and local zoning ordinance.

Disposals of land or interests in land, as actions
independent of classification, are not affected by the Chase
Il decision. That decision applies only to the Jland wuse

planning and classification process.

Reclassification of land included 1in an approved area or
management plan may proceed under the amendment process
described 1in the relevant plan.



MEMORANDUM

DEPARTMENT OF NATURAL

State of Alaska

RESOURCES - O ffice of the Commissioner

to: Deputy Commissioners

Division Directors eJ jS>| 3—

spe-o1 Acci'cfanrc

FROM: EATCT W unnieke subject: Deportment Order..;No;
Commissioner 11s - Interim Response
to Alaska Swurvival V.
State of Alaska

Issue
On August 19, 1986 the Alaska Supreme Court rendered a decision in Alaska
Survival u/. State o f Alaska. The decision reversed the departmentls
decision to dispose of the Chase [ Agricultural Homestead because the
department violated statutory planning requirements when classifying state
land for this project.
This decision requires the department to determine if it is necessary to
postpone, cancel, or otherwise alter any proposed disposals of land or
interest therein conducted outside adopted comprehensive land use plans
(e.g. land sales, exchanges, material sales, timber sales, leases, private
rights-of-way, oil and gas, lease sales, municipal conveyances)?
Background
I'n September, 1984 the department conducted a 3,530 acre agricultural
homestead offering (Chase L), consisting o f 32 parcels near Talkeetna.
Alaska Survival sued to block the offering, claiming the department
violated a number of statutory requirements. The Superior Court upheld the
department's land offering, prompting an appeal to the Alaska Supreme
Court.
The Supreme Court overturned the Superior Court decision and found that AS
38.04.065 requires that comprehensive land use planning must precede land
classification Based upon this finding, the Supreme Court ruled that the
department's classification of the Chase [ land prior to adoption of the
Susitna Area Plan was a serious procedural violation. The court remanded
the disposal decision back to the department for further consideration and
public comment.
On September 3, 1986 the Attorney General's O ffice petitioned the court for
rehearing, maintaining the Supreme Court decision failed to address
legislative intent in AS 38.05.300¢(b) and AS 38.04.020¢(c) and did not
clarify whether the department could dispose of certain of the Chase [
land which were classified in 1980 (under a statutory exception to AS

38.04.065).
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Division Directors

Special Assistants

Discussion

The Supreme Court decision is unclear with respect to a number of issues.
Uuntil the court rules upon the state's petition, the department will employ
an interim action program.

It is important for the department to continue it's charge of managing
state land in the public interest, including the continued disposal of land
and interests, consistent with existing classifications. Therefore, as
outlined below the department will proceed cautiously in compliance with a
reasoned interpretation of the decision, pending the court's response to

our petition

Peelsion

All classification actions outside adopted area plans are prohibited until
further notice. The department may continue to dispose of state lano and
Interests outs'iae adopted ccmorenensive land use plans, provided sucn

disposals do not require classification action.

I'n order to avoid exposing additional third-party interests to possible
challenge while the court considers the state's petition, the Division of
Lana and Water Management shall postpone the scheduled October 2 Pilgrim
Homestead lottery in Nome and the October 3 Odd-1o0t auction in Kotzebue.
The postponements of these new disposals outside comprehensive land use

plans (coupled with the earlier postponement of the September 9 Heiden View

Subdivision lottery in Valdez) are evidence of the department's intent to
abide by the Suprane Court's final decision.

However, the over-the-counter (O0TC) land sales scheduled for October 20 and
November 10 will proceed. Although these sales include parcels outside
adopted comprehensive land use plans, they are continuations of prior

actions which occurred prior to the Supreme Court decision.
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Jhe editorial that eppeareo 1in the Daily News cn ftarch 12. 1i?8#

y<T anotner ex=<ip La or the News®" failure to adequately research
?m issue before taking a stand. While your interest in state resource policy
is laudable, you have a respGnsibitity to your readers to interpret facts
rather than hearsay.

The first erroneous assumption made by the Daily News is* that the only actions
affected bv the cupreme Court decision in Alaska Survival ase sta*e Land
disposals. In fact, the court decision specifically relates tc CLASSIFICATION
of state land 1in advance of a comprehens ive plan.

Class ificat ion is required b™ statute for a variety of different Land -actions.
This 1includes Leases of tidelands for ports and marinas, timber sales. Leases
for guiding camps, a.ia sales of Lands to Ul-F5 Permittees* tc mention a fey.
Tne court®"s rulLin* brings actions Like tnese to a standstill in most of
-autnsast, tne Kenai fenrnsui. ana Northern Alaska.
.son is +h.at the Department n-as no ?l.amine process eirner progress
or proposed for those areas in the near future.

Par3h o gt the LArf of tVate revenue Bt t¥% OPOratim budget in tha@ eparzTart
of natural Resources 1S atrc tak ing suY jartial cut. In such cirznijtvancazr,
adlev o ijus . ril] *mm71eS, ciT o*T;0maa ¢ Lutic is tz *ie o
p>*ob lems . The ds*artmen® Pvder refel' nra® i, the Daily News &ditovial
i e gop<rtment  to iére classi fiCallons cn CCnty: eher.sive pijaill
Loca L Hun "c in ities havi ng p[ﬁnnini ane 20ning auth®» it |IF
tns ioner NT Batural Resource © fina= MH8t suek p IZni- "oo mtaly protact
ests.

"in most cases. Local comprehensive plans include a review of opportunities and
constraints, a statement of community goals ana objectives, and opportunity
for community review ana comment. By statute, the department 1is REQUIRED

tc consult with Lccal governments prior to disposing of any state interests.
While the state and 1local interests may cccass iona LLy be in conflict, in

tne oraat majority of cases the interests are very similar. The department
oraer recognizes chO al d yet also provides an opportunity for checks and

Finally, anyone reviewing the Department®s i9SS budget proposal would note that

tne land disposal program has been virtually eliminated. The state
constitution Leaves no doubt as to Alaska®"s resource development policy:
to magke resources available for maximum® use consistent with the public
nrer§M+ ihe department order and the proposed changes to Ac 38 .£4 f-mf
are our suggestion on how to do that efficiently and responsibly.

w-r WS
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State agencies need plenty of creative ideas to cope
with shrinking budgets. But when it comes to selling off
the state's lands, the Department of Natural Resources’
new approach would bring back the same old problems.

State law requires some common-sense preparation
for a land disposal. Before it decides which lands to sell,
the state needs to know what holdings are needed for
other uses, such as timber, mining, recreation, or
wildlife, That's wh¥ the law calls for a regional land
plan before the state opens an area to private owner-
ship. DNR has tried to skip this process before, in the
1984 Chase disposal, but the Alaska Supreme Court told
the agency to go back and follow the law.

That rdling poses a dilemma, if the agency is going to
keep up the pace of disposals. At the same time budget
cutters slash its staff, the agency must do more work.

Commissioner Judy Brady’s "creative” solution:
Loosen the planning réquirements, one way or another.
Her recent administrative order would let the agency
use land plans_done by local governments or, in some
cases, skip regional planning altogether. To make sure
she has the power to do that — a dubious proposition,
given current law — she wants_the law changed.

Either way, her approach is as unnecessary as it is
unwise. Planners have finished the work required for
disposals in the Railbelt, where demand for state land
should be the highest. In any case, demand for land has
fallen off, and "the private market offers plenty of
selection for would-be buyers. o

Unless the Ie%lsla_ture changes the law, Commissigner
Brady's approach will put her department right back in
court. Sticking with current law ‘may force the state to
slow down itsland offerings. But befter to go a bit slow
than too fast. If the state sells off lands it should have
kept, fixing the mistakes will be difficult and expen-
s;vg.t It's worth taking the time and money to do job
right.
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October 2, 1986

James Eason, Director
Division of Oil and Gas RECEIVED
Department of Natural Resources

P.O. Box 7034 OCT 08 1986

Anchorage, Alaska 99510-7034
: i ) DIVISIOI CF OIL & GAS
re: Proposed Five-Year Oil and Gas Leasing Progranm AMHOWME AU%KA
1

Dear Mr. Eason:

Trustees for Alaska appreciates this opportunity to comment on

the State®"s proposed 5-year oil and gas leasing program. Most of
our comments relate to the general approach to the State®s oil and
gas leasing program, rather than comments on specific sales. We

will submit more detailed specific comments on individual sales as
appropriate.

We strongly support the State"s suggestion to use increasingly
limited resources to focus on fewer lease sales (Schedule 3). Any
attempt to continue the existing ambitious program in the face of
personnel cutbacks would be counterproductive, and would result 1in
less careful attention to each sale. As a result, we believe that
environmental protection would receive relatively less focus, i.e.
DOG would have less ability to limit or tc prohibit leasing 1in
particularly sensitive areas, and to develop conditions and stipula—
tions necessary to protect 1important environmental resources.

The proposed cutback 1in the 5-year lease schedule also makes
sense from an economic perspective. While the call for comments
correctly notes that cutting back the 5-year program will result in
less areas being explored and developed quickly, it is not DOG"s
role to maximize short-term development potential. Rather, as the
manager of the State®"s oil aria gas resources, DOG must consider
ways to maximize the State®s long-term return from its resources in
a balanced fashion, while ensuring that development 1is conducted
consistent with the protection of other resources, such as renew—

able fish and wildlife resources. Given the current oil market, it
would appear to make sense to limit production at this time, in
order to maximize long-term returns. 3y slowing down development,

more attention can be paid to protecting environmental vresources
for leases that are 1issued, and additional areas can be added as

oil prices 1increase. Moreover, future development 1in sensitive
areas can proceed with the oenefit of technological advances that
may minimize overall environmental 1impacts. Therefore, we oelieve

that the proposed reduction ir the 5-year program 1is 1in the
long-range 1interests of the State of Alaska.

723 Christensen Drive. Suire 4 Anchorage, Alaska 95501 (307) 276-4244



Despite our agreement with the overall approach, we do object
to the creation-in the 5-year plan of a firm expectation that a
prescribed minimum number of lease sales will be held each year.
The call for comments does note that no final decisions have been
made with respect to any given sale. Nevertheless, the general
statements establishing minimum numbers of sales result 1in consider —
able institutional pressure to proceed with the 1identified sales,
for fear of not meeting the identified "quota". State law requires
the Department to make an independent, objective determination,
based on all available information and public 1input at the time of
the sale, of whether each individual sale 1is in the nest 1interests
of the State. Therefore, the 5-year plan should state simply that
the Department plans to "consider”™ the listed lease sales wichin
the deadlines set out in the schedule.

We also are interested 1in che Department®s views cn the effect
of the State Supreme Court®s recent ruling 1in Alaska Survival v.

DNR on the oil and gas leasing system. The Court ruled that no
classification or disposition of state land may occur prior to the
development of comprehensive, regional land use plans. Presumably,

this ruling extends to state land classifications and dispositions
that involve less than fee simple land conveyance, particularly
since the Chase land disposal 1involved only surface rights for
agricultural wuse. Many of the Department®s proposed lease sales,
however, are 1in areas with no regional land use plans. While we
have made no decision regarding how we believe the Court®s decision
applies to oil and gas lease sales, we believe that the issue de —
serves serious consideration. We would appreciate your views c¢n
this 1issue. It would also be useful if you could provide an expla-—
nation of how and when state land 1is "classified” for purposes of
oil and gas lease sales, and how best 1interests findings for lease
sales relate to the 1land use planning process.

Finally, we have only a few comments at this time regarding

specific sales identified 1in the call for comments, vie previously,
submitted comments on the Prudhoe 3ay Uplands Sale, which has now
been split 1into two separate lease sales. We simply wish to reit—

erate our concern that these sales consider carefully the effect of
these sales on the adjacent Arctic National Wildlife Refuge, which
is currently being considered for either inclusion 1in. the National
Wilderness Preservation System or for oil and gas development.
Considerable wildlife migration occurs access the Canning River,

and some Central Arctic Caribou Herd calving may occur 1in this
area.

We are also concerned about the size of proposed lease sale
65, which stretches across tr.e arctic coastline from the Canning
delta, to the region north of Teshekpuk lake. While we have no
general opposition to additional sales in tne Pruanoe 3ay region,
assuming adequate environmental safeguards, we object to the pro—
posed 1inclusion at tbia time cf coastal areas adjacent to the AKWR
and the Teshekpuk lake Special Area. Our concerns about the arctic



coastline near the ANWR were specified 1in our comments on the pro-
posed Camden Bay and Demarcation Point Sales. In addition, we
-question the wdrsdom of planning a sale along the coastline of the
Teshekpuk Lake Special Area, before the Bureau of Land Management
decides what the appropriate oil and gas development policy for
this area should be. Oil development in the State"s coastal region
will entail the use of onshore facilities for support and transpor —
tation, 1including pipelines, in order for development to be eronom.i
oally feasible. In addition, the State 1is undoubtedly aware of the
tremendous importance of the Teshekpuk Lake region for waterfowl
and other important wildlife populations. Therefore, the State
should withhold 1its plans for _.levelcpm.enc of this a.rea pending a
decision by 3LM.

Thank you age\"™ for this opportunity to comment on
proposed 5-year oil and gas "<?sing plan.

- 3 === u J - - 'J»

Bco Aaier
Executive Dirsccor
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Alaska State Legislature

House
P.0. BOX V
State Capitol
Juneau, Alaska
Resources Committee AN
FROM: Ned Farquhar, staff
SUBJECT: HB 289 (state land management)

DATE: May 9, 1987

subcommittee on HB 289 presents an amended version that
been technically improved and that has addressed several

major policy questions. Attached is a comparison of this
bill with the Senate version (CSSB 196 (Res)). Following 1is
a sectional analysis of the subcommittee®s proposed
substitute, compared to the original HB 289.

Section 1 now retains the area planning requirement but
establishes two exceptions: the adoption of site-specific
plans and the adoption of other governmental entities”
plans. Both of these options require full public process
and an 1interest finding, and are described in the bill in
later sections.

Section 2 clarifies that the standars for planning pertain

all plans, including site-specific ones.

Section 3 requires regional planning for state land. The
word "all"™ 1is removed at line 11 to prevent area planning

state lands not controlled by DNR or scraps of land that

logically do not need area planning.

Section 4 has been split into several parts: what remains
here 1is language allowing the commissioner to adopt plans

developed by other governmental entities. These could
include municipal land use plans, coastal plans, and BLM or
Forest Service plans. The section has been revised to

require hearings and interest findings, as requested by
several who testified.

Section 5 has notbeen amended.

Section 6 has notbheen amended.

Section 7 is new, derived from parts of formersec.4. It
allows the commissioner to adoptsite-specificplans except

programmatic land disposals or new commercial



agriculture projects. Under (i), it allows oil and gas
lease sales without area planning because there 1is thorough
planning for oil and gas lease sales under AS 38.05.180.
The subcommittee considered adding two other land actions
that wouuld require area planning (major timber sales and
highway extensions into unroaded areas); both of these were
not included in the draft.

Section 8 is the same as the former Sec. 7.

Section 9 is improved language (suggested by the Attorney
General) for preference rights for holders of rights created
by other agencies than DNR. (Former sec.8.)

Section 10 amends the requirements for best interest
findings for exempt oil and gas lease sales under AS
38.05.180(d) . The language allowing inclusion of
"contiguous or adjacent"™ acreage under a former best-
interest finding has been removed at the request of ADF&G
and interest groups. This 1issue will be addressed 1in the
context of SB 182, now in committee. (Former sec.9.)

Section 11 is an amendment requested by Rep. Springer to
prevent DNR from putting a reverter clause into some public/
charitable conveyances to some municipalities.

Section 12 allows the exchange of homestead permits with the
commissioner®s approval.

Sections 13 and 14. relating to homestead survey and
brushing reqirements, have not been changed. (Former
secs.11 and 12.)

Section 15 has been amended to validate all past land
classifications, not just those done by a site-specific

plan. (Former sec.13.)

Section 16 has been amended to validate most land management

and disposal decisions, not just those done by a site-
specific plan. (Former sec.14.)
Section 17 1is new, suggested by the Attorney General. It

validates past minerals disposal decisions.

Section 18 is new and states that the bill does not affect
the Chase 111 land disposal, which was the subject of the

lawsuit (Alaska Survival) that 1is the reason for the bill.

Section 19 is the same as former sec.15.

Section 20 provides an immediate effective date, which is
important for actions this summer.



CSSB 196 (Res) vs. proposed CSHB 289 (Res) (5/07/87)

SB/HB Sec. 1: The House bill requires area planning, and
makes exceptions that allow the commissioner to adoptother
land use plans, 1including site-specific plans and local,
federal, or coastal plans ("other plans™).

SB/HB Sec. 2: The House bill clarifies that the
commissioner must consider certain factors 1in adopting a
site-specific or other plans. This is a technical change,
because the current language might be regarded as ambiguous
The Senate bill refers to "resource development."”

SB/HB Sec. 3; The House bill allows the commissioner to
adopt (rather than develop) regional plans. The House bill
requires regional plans for state land (rather than "all"™
state land). The Senate bill includes references to mining

and resource development.

SB/HB Sec. 4: The House bill removes the first sentence of
the new subsection, which is redundant. The Senate bill
allows the adoption of municipal plans for regional plans;
the House bill allows the adoption of a broader range of

plans and not just for regions. The House bill requires
public hearings and an interest finding in the adoption of
other plans. The House bill separates site-specific

planning into another subsection (Sec. 7 of the House bill)

SB/HB Sec. 5; identical.

SB/HB Sec. 6: identical.
SB Sec. 7; HB Sec. 9; Both sections are intended to allow
DNR to make land sales under a new preference right. The

House language was suggested by the AG.

HB Sec. 7; The House bill separates the site-specific
planning option into a separate subsection (h) 1in AS
38.04.065. Except that it requires area planning for new
commercial agriculture projects, the House language has the
same effect. The House bill also adds a new subsection (i)

that exempts oil and gas lease sales from area planning.

SB Sec. 8: Veterans~discount language not included 1in the
House bill. /
HB Sec. 8: A technical amendment to the definition of

"short-term lease”™ not included in the Senate bill.

SB Sec. 9; HB Sec. 15: The sections are the same except
that the House version validates all 1land classifications,
not just those based on a site-specific plan.



SB Sec. 10; HB Sec. 16: Same as above.

HB Sec. 10: The House bill includes language similar to
that in SB 182 regarding best interest findings for exempt
oil and gas lease sales. (Cotten)

*
HB Sec. 11; The House bill prevents DNR from putting
reverter clauses on public/ charitable use conveyances to
some municipalities. (Springer)
HB Sec. 12: The House bill allows the exchange of homestead
entry permits among entrants. (Shultz)
HB Secs. 13 and 14: The House bill allows five years for

the submittal of homestead surveys and removes the
requirement for brushing homestead boundaries if the
homestead parcel was described by aliquot parts. (DNR/
Cotten)

HB Sec. 15: See SB Sec. 9.
HB Sec. 16: See SB Sec. 10.

HB Sec. 17: The House bill validates past minerals
management and disposal decisions by DNR.

K ic. 18: The House bill does not affect (validate) the
Cl.- 1 11l disposal decision.

HB Sec. 19: The House bill repeals the three-year extension
for homestead surveys (all are now automatically extended

thret years).

HB Sec. 20: The House bill is effective immediately.
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DT: APRIL 27, 1987

TO: MEMBERS OP THE STATE HOUSE RESOURCES COMMITTEE
PR; JIM SYKES, 309 GAYLENE CIRCLE, ANCHORAGE 99504

RE: HB289

"Uhat kind of process can be created that will protect the

public and give DNR the ability to classify landswithout a

regional plan?"*

HB289 which requires programmatic land disposals for honesites,
homestead, and lotteries to go thru the regional comprehensive
planning process, 1is a significant step in the right direction.

There are other types of land classifications and disposals that
deserve the same kind of careful consideration. For example,
agricultural lands are not required to go thru regional plans, and it
is widely recognized that more than 100 Million State dollars was
wasted on the Delta Barley project. Delta was not feasible from the
beginning, and it was not subject to the kind of careful consideration
required of a regional comprehensive plan. Looking back, maybe the
Delta Barely mistake was made 1in part because we were awash 1in money
and enthusiasm. Now that the big money 1is gone we can not afford such

colossal mistakes. Careful planning must continue. It"s regrettable

many regional plans could have been done for the Delta 100 million

dollars.

He recognize that DNR must deal with lands which are unlikely to

be included in regional plans. Currently the rule of law requires
regional planning. That law may need to be amended to exclude
specific types of land classifications. HB289 1is completely backwards

because it makes the exceptions the law and the law the exceptions.

In order to make a meaningful and enforcable law, the Department of



Natural Resources should draw up a list of exceptions to the CURRENT

law that they feel they need, along uith the generic activities that

would be required to deal uith such land classification decisions. A
public process could then be developed to meet those needs, if the

exceptions truly need to be made. Since there is no funding in FY "88

for disposals, this is an ideal time to work out these difficulties.

Ue agree with the goals DNR Comaissioner Judy Brady has stated
for land disposals; 1) A thorough public process, 2> inspection of the
lands to be disposed, 3) consideration of unbiased scientific
evidence, and in the case of lands for settlement, maximum Jlocal input

priycrt
in deciding which lands will go into puted-0 hands. This sounds a lot
like regional planning, which helps resolve these important questions.
If DNR Is to be exempted from regional planning in certain instances,
the question must be asked, "Uhat kind of process can be created that

will protect the public and give DNR the abiliLy Lu classify lands

without a regional plan?"

That brings us back to 3B289. Uhile the current law protects
Alaska"s citilens, HB289 removes that protection by allowing DNR to
determine their own regulations which MAtF NOT neccessarily be in the
best interest of Alaska®s citizens. DNR*s past history of
disregarding public input, making decisions without inspecting the
site in question, and rejecting or ignoring scientific evidence,
obligates the legislature to favor the citizen"s interests rather than
the agency®"s ease of bureaucratic action.

One of DNR"s major concerns appears to be reclassification of

tidelands. If the tidelands are covered by a regional plan, or about
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to be uithin the next two years, the classification changes should be
made in accordance uith the regional plan, If the area is not going
to be included in a regional plan, then there aust be a thorough
process which mandates widespread public input and public hearings,
on-site 1inspection, and evaluation of unbiased scientific data. There
aay be a way that DNR car -se the Coastal Zone Management process to
Insure that tidelands, (which belong to all Alaskans), are classified

in a sensible nanner.

IT there are exceptions to be made to the current lau, certain
sections of the lau should remain. AS 38.05.345 basically requires
publications, public service annoucenents, posting, notification to
possible interested parties, and notice to other governments and
Native Corporations. In addition, there should be a mandatory public
hearing, uhich 1is not nou required, and the publication notice should

be extended from 30 to 60 days. Provisions in AS 38.04.065 should
alcn hp topt in nrrief t-haf a mnrp sitp spprlfir plan ui 1l alSO be

considered in larger terms, and provide for meaningful public

participation. The more advance notice, the greater litelihood that
increased public participation uill reduce pressure for a bad
decision. Industry and government hold all the cards until there 1is a

significant amount of public awareness and understanding.

The goal of the existing law is to create the most sensible land
disposal decisions, and ue share that goal. There are a feu problems
uith DNR accepting a site specific plan, as proposed in HB289. Por
example, ue 1in Chase are sitting down uith people who do not generally

agree uith us, to try and reach some sort of consensus about land use
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in our area. Even if ue find a solution, our deliberations uill take

place largely out of the wider public eye. At least ue are uorking

uithin the regional planning process so that wider implications can be
considered. In places where there will be no regional plan, a
decision could be made at a local level which might not be in the best
interest of the wider general public. The public would have no
opportunity for input before DNR could make an ;rrevocable decision.

It could lead to the saiae type of serious problem in Chase that we
felt compelled to take to court. Ue support maximum local input, but
other citiZen and state interests should nut be excluded. The wider
participation uill insure a more comprehensive inventory and analysis

of resources and competing uses.

People in Chase and Talkeetna are pleased about the sensible
QB289 provisions requiring regional 1land planning for most lands which
will be disposed for settlement. There are other similarly important
land classification issues that deserve the same kind of careful
consideration. Those equally important issues remain absent from
HB289. Under 3B289 Alaska citiZens are not protected from an agency
that has a history of violating the public trust. Until there is a
thorough understanding of the specific areas of land classification
that DNR uants to exempt from the current lau, and until adequate
public process provisions can be firmly entrenched in law, SB289

should NOT be passed out of committee.
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