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* B E A R  P A W  O U T F I T T E R S ,  INC. 

C o n t r a c t  f o r  T r a n s p o r t a t i o n  and

N o t i c e  of R i s k

B e a r  P a w  O u t f i t t e r s ,  In c .  is a  c o r p o r a t i o n  w h o s e  p r i n c i p a l  

b u s i n e s s  is t h e  o u t f i t t i n g  a n d  t r a n s p .  t a t i o n  of p h o t o g r a p h e r s ,  

f i s h e r m e n ,  h u n t e r s ,  c a m p e r s ,  a d v e n t u r e r s  a n d  o t h e r  o u t d o o r s m e n .  

T r a n s p o r t a t i o n  is i n t o  s c e n i c  r e m o t e  w i l d e r n e s s  a r e a s  of A l a s k a .

C a m p i n g  a c c o m m o d a t i o n s  a n d  o u t f i t t i n g  a r e  a v a i l a b l e  u p o n  r e q u e s t .

L e t  it b e  k n o w n  to a l l  i n t e r e s t e d  p a r t i e s  w h o  e n t e r  in and 

u p o n  a n d  s i g n  t h i s  c o n t r a c t ,  h e r e b y  a c k n o w l e d g e  t h a t  B e a r  P a w  

O u t f i t t e r s ,  Inc. is n o t  a c t i n g  as g u i d e s  f o r  h u n t i n g ,  b u t  

t r a n s p o r t e r j o f  p e r s o n s ,  e q u i p m e n t ,  a n d  r e l a t e d  p a r a p h e n a l i a .

B y  c 7.c r a c t i n g  f o r  t r a n s p o r t a t i o n  s e r v i c e s  w i t h  B e a r  P a w  

O u t f i t t e r s ,  I n c . ,  t h e  0 u t d o o r 3 m a n  is a c c e p t i n g  r i s k s  n o t  n o r m a l l y  

a s s o c i a t e d  w i t h  p u b l i c  t r a n s p o r t a t i o n  s e r v i c e s .  T h e  O u t d o o r s m a n ' s  

s i g n a t u r e  o n  t h i s  c o n t r a c t  is h i s  a c k n o w l e d g e m e n t  t h a t  h e  u n d e r s t a n d s  

a n d  a c c e p t s  t h e  r i s k s  a s s o c i a t e d  w i t h  t r a v e l  in r e m o t e  a r e a s .  T h e s e  

r i s k s  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  to f i r e ,  f l o o d ,  w i l d  a n i m a l  a t t a c k s ,  

a v a l a n c h e ,  s e v e r e  w e a t h e r  c o n d i t i o n s  ( i n c l u d i n g  f l a s h  f l o o d s ,  b l i z z a r d s ,  

s n o w ,  r a i n ,  a n d  w i n d ) ,  t r e a c h e r o u s  c u r r e n t s ,  s w e e p e r s ,  f l o a t i n g  logs, 

u n s e e n  o b s t r u c t i o n s ,  d i s c h a r g e  of f i r e a r m s  a n d  o t h e r  h a z a r d s  a s s o c i a t e d  

w i t h  r e m o t e  t r a v e l .

I t  is t h e  O u t d o o r s m e n ' s  r e s p o n s i b i l i t y  to i n f o r m  B e a r  P a w  

O u t f i t t e r s ,  I n c .  of a n y  p h y s i c a l  o r  m e n t a l  i l l n e s s  h e  or s h e  m a y  

h a v e  w h i c h  m a y  m a k e  a n  e x t e n d e d  t i m e  i n  t h e  " b u s h "  a  h a z a r d .  B e a r  P a w  

O u t f i t t e r s ,  In c .  e x p r e s s l y  d i s c l a i m s  l i a b i l i t y  f o r  a n y  p e r s o n a l  

i n j u r y  o r  p r o p e r t y  d a m a g e  i n c u r r e d  as a r e s u l t  of t r a n s p o r t a t i o n  or 

o t h e r  s e r v i c e s ' p r o v i d e d , a n d  t h e  O u t d o o r s m a n  e x p r e s s l y  w a i v e s  a n y  

c l a i m  f o r  l i a b i l i t y  a g a i n s t  B e a r  P a w  O u t f i t t e r s ,  Inc.

T o  r e s e r v e  s e r v i c e s ,  B e a r  P a w  O u t f i t t e r s ,  I n c . ,  r e q u i r e s  a 

30 p e r c e n t  d e p o s i t .  T h e  e n t i r e  d e p o s i t  is r e f u n d a b l e  u p o n  a 60 

d a y  a d v a n c e  n o t i c e ,  b u t  is o t h e r w i s e  n o n - r e f u n d a b l e .  T o t a l  

p a y m e n t  is r e q u i r e d  p r i o r  to r e n d e r i n g  of s e r v i c e .

B e a r  P a w  O u t f i t t e r s ,  I n c ,  C o n t r a c t  

P a g e  O n e



T h e  O u t d o o r s m a n  a n d  B e a r  P a w  O u t f i t t e r s ,  In c .  e n t e r  i n t o  t h e  

f o l l o w i n g  a g r e e m e n t :

In r e t u r n  f o  p a y m e n t  of $______________ (30 p e r c e n t  d e p o s i t  of

$_______________), B e a r  P a w  O u t f i t t e r s ,  Inc. a g r e e s  to p r o v i d e  t h e

f o l l o w i n g  s e r v i c e s  on t h e  d a t e s  e n t e r e d :

T h e  O u t d o o r s m a n  h e r e b y  c e r t i f i e s  t h a t  h e  h a s  r e a d ,  u n d e r s t a n d s  

a n d  a c c e p t s  t h e  a g r e e m e n t ,  w a i v e r  and d i s c l a i m e r  c o n t a i n e d  h e r e i n .  

T h e  O u t d o o r s m a n  f u r t h e r  a s s e r t s  t h a t  h e  h a s  t h e  p e r s o n a l  k n o w l e d g e ,  

s k i l l  and e q u i p m e n t  to s a f e l y  e n g a g e  in h i s  c h o s e n  a d v e n t u r e .

O u t d o o r s m a n  B e a r  P a w  O u t f i t t e r s ,  Inc

B e a r  P a w  O u t f i t t e r s ,  Inc. C o n t r a c t  

P a g e  T w o



SENATOR KEN FAN N IN G  PO. BOX V -S T A T E  CAPITOL
PO. BOX 80929 JU N E A U  A LA S K A  99811

C OLLEGE. A LASKA 997C8 (907) 465-3880

S e n a t e

M E M O R A N D U M

To: S e n a t o r s  C o g h i l l ,  H a l f o r d a n d  E l i a s o n
R e p r e s e n t a t i v e s  H e r r m a n n , A d a m s  a n d  G r u s s e n d o r f

Fro m : S e n a t o r  K e n  F a n n i n g ^ ^

D at e : J a n u a r y  14, 1 9 8 8

RE: R e p o r t  o f  m e e t i n g  b e t w e e n  g u i d e s  a n d  o u t f i t t e r s

I w a n t  t o  t a k e  t h e  o p p o r t u n i t y  t o  g i v e  y o u  a p r e v i e w  o f  t h e  
a t t a c h e d  r e p o r t  w h i c h  I w i l l  b e  d i s t ~ i b u t i n g  t o  m e m b e r s  o f  t h e  
H o u s e  a n d  S e n a t e  R e s o u r c e s  C o m m i t t e e s  t o m o r r o w .  T h e  r e p o r t  is 
o f  a r e c e n t  m e e t i n g  b e t w e e n  r e p r e s e n t a t i v e s  o f  t h e  g u i d e s  a n d  
o u t f i t t e r s .

A s  y o u  a r e  a w a r e ,  S B  191, t h e  g u i d e  b i l l ,  is b a c k  in S e n a t e  
R e s o u r c e s  C o m m i t t e e  f o r  a d d i t i o n a l  h e a r i n g s  a n d  p o s s i b l e  
c h a n g e s .

I j u s t  w a n t e d  t o  k e e p  y o u  a b r e a s t  o f  t h e s e  n e w  d e v e l o p m e n t s .
I f  y o u  h a v e  q u e s t i o n s  r e g a r d i n g  t h e  m e e t i n g  o r  t h e  b i l l  
i t s e l f ,  p l e a s e  c o n t a c t  S e n a t o r  C o g h i l l  o r  h i s  c o m m i t t e e  a i d e ,  
E l i z a b e t h  Z i e g l e r ,  o r  m y s e l f  o r  m y  s t a f f  p e r s o n ,  J o h n  M a n l y .

Alaska &tate legislature



C O M M E R C I A L  H U N T I N G  S E R V I C E S

T h i s  is j c o n c e p t  p a p e r .  I t  is n o t  d e s i g n e d  t o  a d d r e s s  e v e r y  

i s s u e  o r  a n s w e r  e v e r y  q u e s t i o n ,  b u t  r a t h e r  t o  s e e  if t h e r e  a r e  

g e n e r a l  c o n c e p t s  t h a t  c a n  b e  a g r e e d  o n  t h a t  w i l l  h e l p  w i t h  t h e  

p a s s a g e  o f  a c o m m e r c i a l  h u n t i n g  s e r v i c e s  b i l l  t h i s  s e s s i o n .

I. L i c e n s e d  p r o v i d e r s  o f  t r a n s p o r t a t i o n  w o u l d  n o t  b e  

a f f e c t e d  b y  t h i s  b i l l  u n l e s s :

A. t h e y  a r e  a d v e r t i s i n g  s e r v i c e s  o r  t r a n s p o r t a t i o n  

s p e c i a l l y  f o r  h u n t e r s ,  o r

B. p r o v i d i n g  s e r v i c e s  f o r  h u n t e r s  b e y o n d  

t r a n s p o r t a t i o n  ( p r o v i d i n g  o r  r e n t i n g  gea r ,  

c a m p s i t e s ,  etc.)

II. o t h e r s  p r o v i d i n g  c o m m e r c i a l  s e r v i c e s  t o  h u n t e r s  

w o u l d  h a v e  t o  b e  l i c e n s e d  b y  B o a r d  in o n e  o f  t w o  

m a i n  c a t e g o r i e s ,  G u i d e s / M a s t e r  O u t f i t t e r s  o r  

T r a n s p o r t e r / O u t f i t t e r s

A. N o n r e s i d e n t s  h u n t i n g  a n y  b i g  g a m e  i n  A l a s k a  

(bear, s h e e p ,  g o a t s ,  m u s k o x ,  b i s o n ,  m o o s e ,  

c a r i b o u ,  d e e r ,  o t h e r s ? )  w o u l d  b e  r e q u i r e d  t o  

h a v e  s e r v i c e s  o f  l i c e n s e d  c o n t r a c t o r .

1. E x c e p t  e a c h  A l a s k a  r e s i d e n t  h u n t e r  c o u l d  

t a k e  u p  t o  2, 3?, f r i e n d s  h u n t i n g  w i t h o u t  

c o m p e n s a t i o n .



2. G u i d e s  w o u l d  b e  r e q u i r e d  f o r  n o n r e s i d e n t s  

t o  h u n t  B r o w n  B e a r ,  S h e e p ,  o r  G o a t s ,

a) E x c e p t  f o r  n o n r e s i d e n t s  h u n t i n g  w i t h

B. G u i d e s / M a s t e r  O u t f i t t e r s  a n d  

T r a n s p o r t e r / O u t f i t t e r s  w o u l d  b o t h  b e  r e q u i r e d  

t o  f i l e  r e p o r t s  o n  a l l  c o n t r a c t s  a n d  a l l  g a m e  

t a k e n .

C. B o t h  w o u l d  b e  r e q u i r e d  t o  p a y  h e a d  f e e s  o n  a l l  

g a m e  t a k e n  } y  c l i e n t s .

1. H e a d  f e e s  w o u l d  b e  g r a d u a t e d  a n d  

c u m u l a t i v e ,  d e s i g n e d  t o  p e n a l i z e  a b u s e  of 

r e s o u r c e  a n d  e c o n o m i c a l l y  e s t a b l i s h  a 

m a x i m u m  t a k e .

2. H e a d  f e e s  w o u l d  b e  s e t  a n n u a l l y  b y  B o a r d  

o f  G a m e  b a s e d  a b u n d a n c e  o r  s c a r c i t y  of 

g a m e .

a) c o u l d  v a r y  b y  g a m e  u n i t  o r  s u b  uni t .

b) w o u l d  b e  c u m u l a t i v e  f r o m  o n e  u n i t  to

r e s i d e n t  h u n t e r  w h o  is k i n d r e d  in t h e

s e c o n d  d e g r e e

a n o t h e r



T r a n s p o r t e r / O u t f i t t e r s  w o u l d  b e  a l l o w e d  t o  p r o v i d e  

t r a n s p o r t a t i o n  ( i n c l u d i n g  air, h o r s e ,  boa t ,  

b a c k p a c k i n g ,  e t c . ) /  g e a r ,  c a m p s i t e s ,  a n d  g e n e r a l  

h u n t i n g  a d v i c e ,  b u t c h e r i n g  a n d  p a c k i n g .

A. T r a n s p o r t e r / o u t f i t t e r s  a r e  n o t  a l l o w e d  in t h e  

f i e l d  o r i o r  t o  a n  a n i m a l  b e i n g  k i l l e d ,  e x c e p t  

t o  r e n d e r  a s s i s t a n c e  in a l i f e  ( human!) 

t h r e a t e n i n g  e m e r g e n c y .

1. T r a n s p o r t e r  c o n t r a c t s  w o u l d  b e  r e q u i r e d  t o  

a d v i s e  c l i e n t s  t h a t  if a t r a n s p o r t e r  o r  

e m p l o y e e  is i n  t h e  f i e l d ' w i t h  t h e  c l i e n t ,  

t h e  t r a n s p o r t e r  is c r i m i n a l l y  l i a b l e  a n d  

t h e  c l i e n t  w o u l d  a l s o  b e  s u b j e c t  t o  a l a r g e  

c i v i l  f i n e  ( $ 1 , 5 0 0 ? ) .

B. W o u l d  b e  a l l o w e d  t o  p r o v i d e  a p e r s o n  in t h e  

c a m p ,  n o t  i n  t h e  f i e l d ,  a t  l e g a l l y  e s t a b l i s h e d  

l o d g e s  a n d  c a b i n s ,  b o a t s  w i t h  l i v i n g  q u a r t e r s ,  

a n d  a t  c a m p s  n o t  s e r v i c e d  b y  a i r  (i.e. c a m p s  

r e a c h e d  b y  h o r s e ,  b o a t s ,  b a c k p a c k i n g ,  o r  o t h e r  

g r o u n d  o r  w a t e r  t r a n s p o r t a t i o n . )

C. W o u l d  n o t  b e  a l l o w e d  t o  h a v e  p e r s o n  i n  f i e l d  o r

c a m p  i f  c a m p  r e a c h e d  o r  s e r v i c e d  b y  air.

D. I f  t r a n s p o r t e r s  p r o v i d e  a i r  t r a n s p o r t a t i o n  w i t h

t h e i r  o w n  p l a n e s ,  t h e y  w o u l d  b e  r e q u i r e d  to 

m e e t  s a m e  s a f e t y ,  i n s u r a n c e ,  e t c . ,r e q u i r e m e n t s  

a s  P a r t  1 3 5  A i r  T a x i  o p e r a t o r s .



IV. G u i d e s  w o u l d  b e  a b l e  t o  p r o v i d e  t h e  f u l l  r a n g e  o f

g u i d i n g  s e r v i c e s  f o r  a l l  A l a s k a  g a m e .

A. G u i d e s  w o u l d  b e  a b l e  t o  g u i d e  o n l y  in e x c l u s i v e  

o r  j o i n t  u s e  g u i d e  a r e a s  a s s i g n e d  t o  them.

B. I f  g u i d e s  h a d  a t r a n s p o r t e r  l i c e n s e ,  t h e y  c o u l d  

a l s o  p r o v i d e  t r a n s p o r t e r  s e r v i c e  u n d e r  t h e  s a m e  

c o n d i t i o n s  a s  a t r a n s p o r t e r .

V. M i s c e l l a n i o u s  p r o v i s i o n s

A. B o a r d  m a y  i n v e s t i g a t e  g u i d e  o r  t r a n s p o r t e r  

a f t e r  o n e  c o m p l a i n t .

B. E i t h e r  a d d  p r o v i s i o n s  t o  m a k e  p r o h i b i t i o n  

a g a i n s t  s a l e  o f  e x c l u s i v e  g u i d e  a r e a s  

e n f o r c e a b l e  o r  l e g a l i z e  t h e  s a l e  o f  g u i d e  

a r e a s .
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IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 191 (3d Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A  BILL

For an Act entitled: "An Act relating to the Guide Board and big game

guiding, transporting, outfitting, and hunting; 

establishing a task force on guiding and the commer­

cial taking of game; and providing for an effective 

d ate."

3E IT ENACTED BY THE LEGISLATURE OF THE STATI. OF ALASKA:

*■ Section 1. AS 08.03.010(c) (20) is amended to read:

(20' Guide Board (AS 08.54.010) -- June 30, 1990 [1988].

* Sec. 2. AS 00.54.010 is amended to read:

Sec. 08.54.010. CREATION AND M E MBERSHIP OF _B0ARD, For the 

purposes of licensing and regulating the activities of guides anc 

transporters in the interest of the state's wildlife resources there 

is created the Guide Board consisting of seven members. No more than 

three members of the board shall hold or have held a registered, 

master, or class A assistant guide license. The other members must 

have a general knowledge of the game resources of the state and nay 

not have a \ested interest in the guiding industry. A minimum of io 

years residence in the state is required for all members of the board. 

For administrative purposes, the board is in the Department of Com­

merce and F r n n n a i r j l w o ^pmnnt-
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[REPEALED 

(3)] recommende;

registered guide;

H I  [ (4) ] jiat^a^atiditionar 

nay require;

”T5)] is in sound physical condition; and

he board, in writing, by a 

tions which the board

(5) is familiar with the^terrain and transportation problems.

"the dis trict for which the tic e n s e i s requested.---------   "

* Sec. 4. AS 06.54 is amended by adding new sections to read:

Sec. 08_,J54»14 2. TRANSPORTER LICENSE,. (a) A person may not

engage in the business of transporting unless the person is licensed 

as a transporter under this chapter.

(b) A person may be licensed as a transporter if the person

(1) pays the annual license fee required under AS 08.54.-

1 7 0 ( a ) ;

(2) holds a current Alaska business license to do business 

as a transporter; and

(3) has not had a guide license revoked by the board.
Sec. 08.54.143. EXEMPTIONS FROM TRANSPORTER LICENSE REQUIREMENT,

(a) A person, other than a licensed guide, who provides air transpor­

tation to big game hunters for compensation is exempt from the license 

requirements for transporters under this chapter unless the person

(1) derives more than 50 percent of gross income as an air 

carrier from transporting big game hunters or their equipment or game 

to or from the field; or

(2) provides big game hunting services in addition to air 

transportation.

(b) A licensed guide who provides transportation services only

in the restricted guide area assigned to the guide or the guide's

rssR itn _•>_



employer is exempt from the license requirements for transporters 

under this chapter.

Sec. 08.54.144. LIMITATIONS ON TRANSPORTERS. (a) A person

required to be licensed as a transporter under this chapter may not 

accompany or be present with a big game hunter in the field for com­

pensation or with an intent or an agreement to receive compensation

except under the following circumstances:

(1) to drop off or pick up the hunter or the hunter's 

equipment or game;

(2) to provide assistance to another person whose health or 

safety is threatened;

(3) if prevented frcm leaving the field by mechanical

failure of a vehicle, an accident, weather, or an act of God;

(4) to provide cooking or other personal services to the 

hunter at a camp not serviced by aircraft, motorized watercraft, or 

other motorized vehicle, as long as the services do not include spot­

ting, stalking, pursuing, tracking, killing, or attempting to kill big 

game or meat packing;

(5) in a boat with living quarters;

(6) at a lawfully established cabin or permanent lodge.

(b) Advertising for transporting services must state, if appli­

cable, that the transporter is not a licensed big game guide or out­

fitter and is not authorized by law to provide a guided hunt in the

state. A copy or sample of the advertising shall be submitted to the

board, as provided in regulations of the board.

Sec. 08 .54.JL4-5 ■ CONTRACTS FOR GUIDING AND TRANSPORTING. A 

person required to be licensed as a master or registered guide or as a 

transporter under this chapter may provide services only by written 

contract. The contract must contain the text of AS 08.54.210. A copy
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of each contract shall be submitted to the Department of Commerce and 

Economic Development not later than 30 day6 after the contract is 

signed or the services are provided, whichever occurs firrst. The 

department shall forward a copy of each contract to the Department of 

Fish and Game and to the Department of Public Safety, division of fish 

and wildlife protection.

Sec. 5. AS 08.54.150 is repealed and reenacted to read:

Sec. 08.54.150. RESPONSIBILITY O F REGISTERED OR MASTER_GUIDE_0E 

TRANSPORTER FOR VIOLATIONS^. A registered or master guide contracting 

for a hunt, or a transporter contracting to transport a big game 

hunter, is equally responsible under AS 08.54.200 for a violation of a 

federal or state sport fish, game, guide, or transporter statute or 

regulation committed by an employee of the guide or transporter, 

respectively, if

(1) the employee is licensed or required to be licensed 

under this chapter; and

(2) the violation was committed in the course of the em­

ployment.

Sec. 6. AS 08.54.170(a) is amended to read:

(a) The Department of Commerce and Economic Development shall 

set license fees under AS 08.01.065 for each of the following:

(1) master guide;

(2) registered guide;

(3) class A assistant guide;

(4) assistant gaide;

(5) special guidej.

(6) transporter.

Sec. 7. AS 08.54.200(a) is repealed and reenacted to read:

(a) The board shall hold a hearing to determine whether a



licensee should be disciplined within a reasonable tine after (1) a 

complaint concerning a licensee's guiding or transporting activities 

is filed with the board by a client of the licensee; (2) a complaint 

concerning a l ic en see’s conduct during a life-threatening situation 

while guiding or transporting is filed with the board; or (3) a li­

censee has been convicted of a violation of a federal or state game, 

guiding, or transporting statute or regulation.

* Sec. 8. AS 08.54.200(b) is amended to read:

(b) After a hearing, the board may revoke, suspend, or deny 

renewal of a license, and may withdraw a licensee's restricted guide 

area assignment, if the board finds that the licensee

(1) engaged in unethical activity, unsafe activity, or 

activity that adversely affects the natural resources of the state 

when the activity is related to the purposes of the contract hunt or 

contracted tr ansportation: or

(2) violated a provision of a federal or state g a m e , guid­

ing . or transporting [GUIDE] statute or regulation.

* Sec. 9. AS 08.54.200(d) is amended to read:

(d) A person who is disciplined under this section may not

engage in a guiding or transporting activity during the period of

license revocation or disciplinary action. A person licensed under 

this chapter may not hire as a guide or transporter a person whose 

[GUIDE] license is suspended or revoked under this section. A person 

[GUIDE] whose license is suspended or revoked may not guide or trans­

port in the employ of a person licensed under this chapter.

* Sec. 10. AS 08.54.200(f) is amended to read:

(f) If a certified copy of a judgment of conviction of a li­

censee [GUIDE] for an offense described under (c)(3) of this section, 

or for each of two offenses under (c) (4) of this section, is filed
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with the board, the board shall immediately suspend the licensee's 

[GUIDE'S] license. The suspension may be ordered even if the con­

viction resulted from a plea of nolo contendere or if the conviction 

is under appeal. The order remains in effect until after the final 

disposition of the disciplinary proceeding under this section.

* Sec. 11. AS 08.54.200(g) is amended to read:

(g) A  certified copy of a judgment of conviction of a licensee 

[GUIDE] for an offense is conclusive evidence of the commission of 

that offense in a disciplinary proceeding instituted against the 

licensee [GUIDE] under this section based on that conviction.

* Sec. 12. AS 08.54.210 is amended to read:

Sec. 08^5,4.210. UNLAWFUL ACTS, (a) It is unlawful for

(1) a guide or a transporter [MASTER GUIDE, REGISTERED 

GUIDE, SPECIAL GUIDE, CLASS-A ASSISTANT GUIDE, OR ASSISTANT GUIDE] to 

fail to promptly [TIMELY] report to the Department of Public Safety, 

division of fish and wildlife protection, and in no event later than 

30 days, a violation of a state fish, game, [OR] g u i d i n g , or trans­

porting statute or regulation that the guide or transporter reasonably 

k.’.'iieves was committed by a client or an employee of the guide or 

transporter, respectively;

(2) a guide or transporter to commit or aid the commission

of a violation of this chapter or of a state gamej. [OR] guiding., or

transporting statute or regulation^. or for a guide or transporter to 

permit the commission of a violation that the guide or transporter 

[KNOWS OR) reasonably believes is being or will be committed without 

attempting to prevent it, short of using force, and without reporting 

it;

(3) a person to guide without [HAVING] a current valid 

guide license and [RESIDENT] 1 anting license in actual possession;
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(4) a person to advertise as or represent to be a guide 

without holding a current valid registered or master guide license;

(5) a person who offers big game hunting services, includ­

ing transportation, for compensation to advertise as or represent to 

be an outfitter with respect to the services without holding a current 

valid registered or master guide license;

(6) a guide or transporter to intentionally obstruct or 

hinder or attempt to obstruct or hinder lawful hunting engaged in by a 

person who is not a client of the guide or transporter, respectively;

(7) a person to violate AS 08.54.235;

(8) [6] a person to guide without being validly licensed as i 

a guide under this chapter and as a [RESIDENT] hunter under AS 1 6 . or 

to engage in the business of transporting in violation of AS 08.54.- 

14 2 ;

(9) [ (7)] an assistant guide to contract to conduct a 

guided hunt;
I

(10) [(8)] an assista.it guide to be in the field .;•* a 

guided hunt except while employed and supervised by a regi tered or 

master guidej.

(11) a person to provide transportation for which a license 

is reguired under AS 08.54.142 if the transportation is in an aircraft 

for which the -wage on does not hold a current valid air taxi/conunercia) 

operator (ATCO) operating certificate issued bv the Federal Aviation 

Administration

(12) a guide to provide transportation to a client in the 

restricted guide a rea assigned to the guide or the guide's alover if 

the t ransportation is in an aircraft /

(A) for which the does not hold a current valid

air taxi/commercial operator (ATCO) operating certificate Issued
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bv the Federal Av ation Administration; or

fBl o w n e d  b v  t h e  g u i d e  a n d  t h e  ^ c t-

Urttfl e t  + U«- p'ZO u»£ <Vvt^, d-F | M C F R  *71.

i'13) a nerson to be accompanied during a big game nunt bv an 

individual who is guiding the person in violation of of this

subs ec tio n.

(b) A person who violates (a) (1) - (7) [(a)(1) - (5)] of this

section is guilty of a misdemeanor and upon conviction is punishable 

by a fine of not more than S 2 .000 [$1,000] or by imprisonment for not 

more than one year, or by both, ard the person's license may be re­

voked for a period up to five years. However, a person who engages in 

guiding or transporting [ACTIVITY] during the period for which the 

person's license is suspended or revoked under this chapter, or who 

violates (a)(8) - 710) [(a)(6) - (8)] of this section, is guilty of a 

felony punishable. pon conviction, by a fine of not more than $5,000
j

and by imprisonmu - for not less than one year nor more than three .

years. In addition to punishment for a felony, all guns, fishing I
l

tackle, boats, aircraft, automobiles or other vehicles, camping gear 

and other equipment and paraphernalia used in, or in aid of, guiding 

or transporting [ACTIVITY] engaged in during the peri.od of suspension 

or r e v o c a t i o n , or used during a violation of f a W 8 )  of this s e c t i o n , 

may be seized by persons authorized to enforce this chapter and may be 

forfeited to the state as provided under AS 16.05.195. A person whn 

violates fa) fill or (12) of this section is cralltv of a class B misde­

meanor and upon conviction is punishable bv a fine of not less than 

S500 nor more than $1.000. A person who violates faH 1 3 T  of t h U  

section is subject to a civil fine of not more than $1.500.

Sec. 13. AS 08.54.230 is amended to read:
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Sec. OB.54. 23 0. RECORDS OF GUIDED HUNT S . The Department of

Commerce and Economic Development shall collect and maintain records 

of hunts conducted by guides. The department shall send a c o p v  of 

records pertaining to each hunt to the Department of Fish and Game and 

to the Department of Public Safety, division of fish and wildlife 

protection, and shall make the records available to other state and 

federal agencies charged with the enforcement of statutes and regu­

lations relating to guiding or game if requested for enforcement 

purposes. For all other purposes, the records are confidential and
I

are not subject to inspection or copying under AS 09.25,110 - 09.25.- ,

121.

* Sec. 14. AS 08.54  is amended by adding a new section to ceadi .

Sec. 08._54_.235., TRANSPORTER—REPORT. (a) AYtransporter. shall
 .............  A

record on report forms provided by the Department of Commerce and 

Economic Development the following information:

(1) the names and addresses of all prrsons transported;

(2 ) the numbers from the Alaska hunting license and big

game tags possessed by each person transported;

j31 the date of transporting; strf
f + U e .

^ / o i f  known, the locality where the game was taken.U> be (i *5 ^
(b) M t r a n s p o r t e r  shall have in actual possession, while provid­

ing transportation, a report required under this section. The trans­

porter shall enter the information required under (a) of this section 

as soon as it is available.

(c) The report shall be submitted to the Department of Commerce 

and Economic Development within 21 days after providing the transpor­

tation. The department shall send a copy of each report to the De­

partment of Fish and Game and the Department of Public Safety, divi­

sion of fish and wildlife protection.
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(d) This Baction does not apply to transportation provided by a 

guide for which a statement of financial remuneration (SFR) iB submit­

ted to the Department of Commerce and Economic Development, as re­

quired under regulations of the board.

* Sec. 15. AS 08.54.240(3) is repealed and reenacted to read:

(3) Mguide" or "guiding'1 means accompanying or being pre­

sent with, or providing a canp or personal service for, a big game 

hunter in the field, personally or through an assistant, for compen-
!

sation or with the intent or an agreement to receive compensation:

M |

12j
i

13 '

14

15

16 |
!

17 |
18

.9 ji
20

21

22
23

24

25 

2 6 1 

27 ! 

2 8 ' 

29

(Sae Page 3, lines 3 - 20)

* Sec. 16. AS 08.54.240 is amended by adding new paragraphs to read:

(7) "compensation" means any money, thing of value, or 

economic benefit conferred on or received by a person in return for 

services rendered or to be rendered by the person for another;

(8) "transport" or "transporting" means, for compensation 

or with the intent or an agreement to receive compensation,

(A) conveying an individual to or from the field for 

the purpose of taking big game;

(B) conveying from the field meat or parts from the 

big game that the individual has taken; or

(C) in conjunction with conveying a big game hunter, 
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providing

(i) hunting or camping gear;

(ii) a campsite; or 

(iii) general hunting advice.

* Sec.40. TASK FORCE ON GUIDING AND GAME. (a) The interin task force 

on che Guide Board and che commercial taking of big game is estab. jhed 

under the jurisdiction of che Legislative Council. The task force consists 

of the commissioners of fish and game, commerce and economic development, 

and public safety, or their designees; two members of che senate appointed 

by che president of the senate: two members oi the house of representatives 

appointed by che speaker of the house; and thrc . members appointed by the 

governor as follows: one member of the Guide Board; one big game guide 

licensed under AS 08.54 who is not a member of che Guide Board; and one 

person engaged in a business, other than guiding, that includes transport­

ing big game hunters to and from the field.

(b) The task force shall review che operations of the Guide Board and 

shall study problems and issues concerning the commercial taking of big 

game in the state and the businesses or professions chat provide goods and 

services to big game hunters in che state. The task force shall submit to 

the Legislative Council, not later than January 15, 1989, a report on its 

findings and proposed legislation to address the problems ? d issues

covered in che report.

(c) The task rorce terminates February 1, 1989.

* Sec. .11. Notwithstanding the provisions of AS 08.54.210, amended by

sec. 12 of this Act, the operation of AS 08.54.210(a)(5), (11), and (12),

as added by sec. 12 of this Act, is suspended until January 1, 1989.

* sec. J*. Sections 1 - 3 ,  5 - 1 3 ,  1 5 - 1 7 ,  and 19 of this Act take

effect immediately under AS 01.10.070(c).
±0

* Sec. Air. Section 18 of this Act takes effect June 1, 1988.
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DEPARTMENT OF COMMERCE A 
ECONOMIC DEVELOPMENT

DIVISION OF OCCUPATIONAL LICENSING

STEVE COWPER, GOVERNOR

P O. BOX D
JUNEAU, ALASKA 99811-0300 
PHONE: 1907) 465-253-i

DATE: Apri l 10, 1987
TO: Guide Board
FR°M: Jv-^tcvTn 0. Henderson

-^Regu la t ions  Spec ia l i s t
SUBJECT: Guide Area Quotas and Point System

One o f  the next major p ro jec ts  which the Guide Board w i l l  have to do w i l l  
be bringing the ex is t ing  guide regu la t ions into l in e  with s ta tute r e v i ­
sions implemented by the Leg is la tu re  l a s t  year through Senate B i l l  294. 
That le g i s l a t i o n  made the fo l low ing two rev is ions to guide law which must 
re  addressed:

1. the board's author i ty  to es tab l ish  a quota o f  guides 
operating in a spec i f ic  area, AS 0 8 . 5 4 . 0 4 0 ( a ) ( 7 ) ,  was 
amended to require that the board es tab l ish  such a quota 
by an "equ i tab le ,  reasonable , and consistent 
procedure . . . and

2. AS 08 .54 .195  was added as a new statute that says the 
board sh a l l  "e s tab l i sh  uniform and consis tent c r i t e r i a  
including a point system to be used by the board when i t  
estaD l ishes ana assigns a r e s t r i c t e d  guide area ."

These two changes, when implemented by regu la t ion ,  w i l l  make s ign i f ic an t  
changes irv the procedure the board uses now. I t  means than a guide 
applies fo r  a guide area permit that he or she w i l l  not only be required 
to show base use but w i l l  have to have established s e n i o r i t y  over others 
applying fo r  that area . I t  a lso means that area w i l l  open up only when 
the number o f  guides in that area drops below the es tab l ished qucta.
New board member, Stan F ro s t ,  has writ ten a proposal f o r  a point system 
which could apply to guides and I have attached his d r a f t  f o r  your 
re ference. As I attempted to d ra f t  regu la t ions around th is  proposal , 
several concerns arose which I need the board to respond to .  Mr. F ro s t ' s  
proposal is a good s t a r t  but I be l ieve i t  does not go f a r  enough.



Guide Board -2- April 10, 1987

These are soma o f  my observat ions , please give me your feedback:
1. Since guide areas can only be assigned to reg is te red or 

master guides, there is no need f o r  quotas or points 
being assigned to ass is tan t  or Class A guides.

2. One o f  the most d i f f i c u l t  aspects o f  th is  p ro jec t  is 
going to be finding a consistent way to es tab l ish quotas 
f o r  every guide area. The board must fo l low ,  to the 
extent poss ib le ,  the c r i t e r i a  id en t i f i ed  in
AS 0 8 .5 4 .1 9 5 (b ) .  Stan F ro s t ' s  proposal addressed the 
e l i g i b i l i t y  o f  the guide, but the s ta tu te  also requires 
that some kind o f  point system be established to address 
the number o f  guides who can operate in each area . When 
these regu la t ions are in p lace , the board can no longer 
be as f l e x i b l e  as in the past . .

3 .  Since nowhere in the sta tutes are the terms, "exc lus ive 
guide area ,"  or " j o i n t  use a rea" ,  I suggest that ,  when 
changing regu la t ion s ,  the board simply use the s ta tu to ry  
term, " r e s t r i c ted  guide area ," and then set a quota fo r  
each area from one guide to twenty, whichever the board 
determines to be appropr ia te .

4.  In order to r e a l l y  make th is  new procedure work, a l l  
regula t ions from 12 AAC 33.051 through 12 AAO 38 .057 w i l l  
need to be rew r i t ten .  This w i l l  be an exce l len t time to
remove the ambiguity these sections now contain.

5. I need some ideas from the board about an acceptable way 
to  assign points to those who do not al ready have a guide 
area assignment. I f  points are to be awarded to guides 
who are ac t iv e ly  guiding, the board needs to be very 
care fu l to assure that guides without assigned areas are 
not u n f a i r l y  r e s t r i c t ed  from opportunity to conduct hunts

. e j t h e r  in open areas or in another guide's area.
6. Is i t  fe a s ib le  f o r  the board to es tab l ish  a quota f o r  the 

number o f  guides in a spec i f ic  area and ac tua l ly  place 
that quota number in regu la t ion? In other words, how
often w i l l  the board need to ad just the quota f o r  a guide
area because o f  va r iab les  l i k e  moving game population .

I would appreciate your input into these concerns and questions. I am 
not meaning to confuse the issue. What I do want to communicate is that 
these s ta tute changes mean major and s ig n i f i c an t  changes need to be made 
in regu la t ions and past board procedure. We w i l l  have to work together 
to d r a f t  regu la t ions that work.
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With your responses and whatever other help you can prov ide, I w i l l  
attempt to d ra f t  regu la t ions f o r  the board to review between meetings.
I f  appropria te , we may go ahead with public not ice so that the board can 
conduct hearings at the next meeting.
Thank you fo r  y o u r  cooperat ion and ass is tance .

KOH/dgl7881D
041087a
Attachment
cc: Helen Welch, Licensing Examiner



PURPOSED POINT SYSTEM FOR GUIDES

SINCE THE BEGINNING OF THE EXCLUSIVE GUIDE AREA CONCEPT, IT HAS BECCf-E CLEAR 

TO MANY OF US IN THE GUIDING INDUSTRY OF THE NEED FOR A FAIR AND HONEST WAY TO 

REASSIGN OPE. AREAS (AREAS WHICH HAVE REVERTED BACK TO THE BOARD) TO THOSE WHO 

APE MOST QUALIFIED.

I WOULD LIKE TO THROW OUT A  FEW IDEAS FOR THE CONSIDERATION OF THE G'JIDE BOARD 

AND THE GUIDING INDUSTRY.

I BELIEVE THE INTENT OF THE GUIDE AREA CONCEPT, IAS TO UPGRADE THE GUIDING 

PROFESSION BY MAKING US MORE PROFESSIONAL, BY PRACTICING SCfE CONSERVATION IN 

OUR AREAS AND NOT OVERBOOKING. WHAT, MAKES A  TRUE PROFESSIONAL IN ANY PROFES­

SION ? IT SEEMS HE WOULD BE SOMEONE WHO SPENT MANY YEARS LEARNING HIS TRADE. 

THIS GETS US DOWN TO THE REASONING BEHIND THIS PURPOSED POINT SYSTEM, THOSE 

WHO SPEND A  GREAT DEAL OF TIME IN THE FIELD CONDUCTING GUIDED HUNTS, ARE GOING 

TO BE LEARNING A  GREAT DEAL MORE ABOUT GUIDING, THEN THOSE WHO SPEND VERY 

LITTLE TIME.

NATURALLY THERE IS A  LOT MORI TO BEING A  GUIDE/OUTFITTER THEN SPEEDING TIME IN 

THE FIELD, BUT TIME IN THE FIELD, CONDUCTING GUIDED HUNTS, CONTRIBUTES MORE TO 

THE LEARNING PROSSESS ABOUT GUIDING THEN ANY OTHER METHOD, FOR BOTH REGISTERED 

AND ASSISANT GUIDES, AND CAN BE DOCUMENTED BY THE FINANCIAL REMUNERATION 

STATEMENT.

THE OEJECT OF THIS POINT SYSTEM IS TO CQME UP WITH A  SL'-IPLE WAY OF GIVTNG DUE 

CREDIT TO THOSE DEDICATED TO THE GUIDING PROFESSION AND HAVE THEM PUT IN THE 

TIME TO BECOME TRUE PROFESSIONALS. BY GIVING POINTS TO THE ASSISTANT GUIDE IT 

WILL PROVIDE AN INCENTIVE TO BE MORE ACTIVE IN GUIDING, AND PASS HIS 

REGISTERED GUIDE TEST, AS EACH STEP INCREASES HIS POINT TOTAL, WHICH PUTS HIM 

HIGHER ON THE LIST FOR THE NEXT OPEN AREA.

YOUR CCf-MENTS WOULD 3E APPRECIATED, DROP ME A  LINE.

STAN FROST



POINTS

1.
2.
3.

MASTER GUIDE 
REGISTERED GUIDE 

ASSISTANT GUIDE

JUSTIFICATION

6 points per year license issued and used
5 points per year license issued and used
2 points per year license issued and used

( note, issued and used, could mean, he conducted at
least 3 or 4 hunts per year. )

The number of points allowed is not the important question, but only 
that everyone is treated the same, and each step up the ladder makes 
them more qualified. When I say issued and used it just seems to me 
that a guide who activly conducts hunts each year, should have an 

advantage over one who just pays for his license. Only in that 
manner can the Alaskan Guide be upgraded to a true Professional 
Would a Reg. guide who can-not bcok any hunts need ar. area ???

4. DAYS IN THE FIELD CONDUCTING GUIDED HUNTS
1 point per day in each year that the Reg. or Asst. 
Guide has been in the field conducting guided hunts 
in the last 10 years, divided by 10 (note, divided 
by 10 to keep the numbers down, and give an average 
per year.)

JUSTIFICATION
The more time a man spends doing a job, the more proficient he 
should become. Give him credit for this. Many Assistant guides 

will benifit from this as some spend the tctal season on hunts.
(To cover the possibilty of accident or sickness to the guide in any 
given year it might be well to concider allowing him his average 

point time in the field, to give him time to recover.) 10 years is 
used because many guides will have 3 or 4 years credit as an Asst, 
guide and 6 years as a Guide/Outfitter which is not an excessive 
amount of time to become a full professional.

This time in the field should not include setting up camp before or 
after the season but only the time when Clients are bcoked on a 
hunt. This time can be doctumenteid by the FRS.

5. REGISTERED GUIDES WITH NO ASSIGNED AREA

10 points
( note, Guides who have transfered areas to another 

Guide should not qualify for these points. )

JUSTIFICATION

This gives guides with no area an advantage over those with an area, 
but they would still have to spend time in the field each year.
It would appear that those who have transfered an area have given up
their rights to an area and should not. get this advantage.

Note; It may not be unreasonable to concider requiring a guide to spend same 

time in the field each year in order to retain his area. It would be a
much better judge of the use an area then the present system.



Dll'1 <L POINT APPLICATION

Name Guide Lie.No Date

(1) I, as a Master Guide, have conducted guided hunts,as a Master

Guide for years X 6 points per year which equals  POINTS

(2) I, as a Registered Guide have conducted guided hunts, as a 

Registered Guide for years X 5 points per year equals  POINTS

(3) I, as an Assistant Guide have conducted guided hunts, as an

Assistant Guide for years X 2 points which equals ____POINTS

NOTE: Do not start with the year that you received your license, list only 
those years that you conducted hunts under your new license.

(4) I have been persor.alv present in the field conducting Guided Hunts for the

following number of days over the last 10 years as a Master, Registered, 
or Assistant Guide.

YEAR

1. 9__
19__
19__
1. 9__
19__
TOTAL 

COLUMN 1

NO DAYS

PLUS

YEAR 

i9__
3. 9__
1. 9__
1. 9__
1. 9__
TOTAL 

COLUMN 2

NO DAYS

DIVIDE by 10 equals POINTS

(5) I have.no areas assigned to me, nor have I transferd any areas 
and hereby claim an additional 10 points POINTS

(6) I have not been convicted of any State or Federal Game laws 
in the last ten years and hereby claim an additional 30 points POINTS

TOTAL NUMBER OF POINTS P O R T S

I hereby certify under the penalty of perjury that the above • 
information is true and correct.

X ADDlicant Date



YEARLY POINT APPLICATION

Name ____ Guide Lie.No. Year

(1) I, hereby certify that I have exercised the rights 
and privileges of my Guides License, by conducting 
guided hunts in the above calender year, and hereby 
claim the following additional points.

Master Guide 6 points
Registered Guide 5 points
Assistant Guide 2 points P O R T S

(2) I, have been personalv present in the field conducting 
Guided hunts for the following number of days in the 
above calender year and claim the following points.

No.Days________ divided by 10 =  P O R T S

(3) I, have no areas assigned to me, nor Lave I transfered

any Areas and claim an additional 2 points.  P O R T S

(4) I, have not been convicted of any State or Federal game
Laws this year and claim an additional 3 points.  POINTS

Total number of points to be added to my point s c o r e _______ P O R T  TCTAL

I hereby certify under penalty of perjury that the above 
information is true and correct.

X Applicant Date________
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SL A  1974: a m  §§ 16.17 ch 206 S L A  1975: a m  § 1 ch 20 S L A  1976: a m  

§ 13 ch 151 S L A  1978: a m  § 4 ch 23 S L A  1983; am § 23 ch 132 S L A  

1984)

E ffect o f  am endm ent*. — The 1984 word correction in the firs t sentence and 
amendment, in  subsection tc>. made a added the second sentence.

Sec. 16.05.940. Definitions. In A S  16.05 —  AS 16.40
(1) "aquatic plant" means any species of plant, excluding the 

rushes, sedges and true grasses, growing in a marine aquatic or inter­
tidal habitat;
(2) "barter" means the exchange or trade of fish or game, or their 

parts, taken for subsistence uses
(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money if the 

exchange is of a limited and noncommercial nature;
(3) "a board" means either the Board of Fisheries or the Board of 

Game;
(4) "commercial fisherman” means an individual who fishes com­

mercially for, takes, or attempts to take fish, shellfish, or other fishery 
resources of the state by any means, and includes every individual 
aboard a boat operated for fishing purposes who participates directly 
or indirectly in the taking of these raw fishery products, whether 
participation is on shares or as an employee or otherwise: however, 
this definition does not apply to anyone aboard a licensed vessel as a 
visitor or guest who does not directly or indirectly participate in the 
taking; and the term "commercial fisherman” includes the crews of 
tenders or other floating craft used in transporting fish;
(5) "commercial fishing" means the taking, fishing for, or posses­

sion of fish, shellfish, or other fishery resources with the intent of 
disposing of them for profit, or by sale, barter, trade, or in commercial 
channels; the failure to have a valid subsistence permit in possession, 
if required by statute or regulati jn, is considered prima farie evidence
- of commercial fishing ir commercial fishing gear as specified by regu­
lation is involved in the taking, fishing for, or possession of fish, shell­
fish, or other fish resources;
(6) "commissioner” means the commissioner of fish and game 

unless specifically provided otherwise;
(7) "department” means the Department of Fish and G a m e  unless 

specifically provided otherwise;
(8) "domestic m a mmals” include musk oxen, bison, and reindeer, if 

they are lawfully owned;
(9) "domicile” means the true and permanent home of a person from 

which the person has no present intention of moving and to which the 
person intends to return whenever the person is away; domicile may 
be proved by presenting evidence acceptable to the boards of fisheries 

and game;

%&
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S e c t i o n a l  A n a l y s i s  o f  H B  183 
A n  A c t  r e l a t i n g  t o  t h e  p r o v i s i o n  o f  c e r t a i n  g o o d s  o r  s e r v i c e s  t o  h u n t e r s

in t h e  f i e l d  
b y  R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n

S e c t i o n  1:*

S e c t i o n  1 m a k e s  it u n l a w f u l  f o r  a n y o n e  b u t  a l i c e n s e d  c a i d e  t o  b e  

c o m p e n s a t e d  f o r  p r o v i d i n g  c a m p i n g  e q u i p m e n t ,  v e h i c l e s ,  o r  p e r s o n a l  
s e r v i c e s  t o  a h u n t e r  o r  a h u n t i n g  p a r t y  w h i l e  t h a t  h u n t e r  o r  h u n t i n g  
p a r t y  is i n  t h e  field.

C o n s i s t e n t  w i t h  t h e  c u r r e n t  s t a t u t e  A S  0 8 . 5 4 . 2 4 0  (3), t h i s  s e c t i o n  a l s o  
c l a r i f i e s  t h a t  " i n  t h e  f i e l d "  d o e s  n o t  r e f e r  t o  b e i n g  p r e s e n t  i n  a b o a t  
w i t h  l i v i n g  q u a r t e r s ,  o r  b e i n g  a t  a l o d g e  o r  b a s e  camp.

S e c t i o n  1 a l s o  m a k e s  it u n l a w f u l  f o r  a h u n t e r  t o  c o m p e n s a t e  a n y o n e  b u t  
a l i c e n s e d  g u i d e  t o  p e r f o r m  t h e  s e r v i c e s  o f  a l i c e n s e d  g u i d e .

* T h i s  b i l l  h a s  o n l y  o n e  s e c t i o n .



RECEIVED MAR ' 1

NO T I C E  O F  P R O P O S E D  C H A N G E  TO 
T H E  R E G U L A T I O N S  O F  T H E  G U I D E  B OA RD

N o t i c e  is h e r e b y  given that the  D e p a r t m e n t  o f C o m m er ce  and E c o n­
om i c  D e v e l o p m e n t ,  Guide B o a r d ,  u n d e r  a u t h o r i t y  v e s t e d  by AS 08.- 
5 4 . 0 4 0 ( a ) ( 7 )  an d  08.54.050, p r o p o s e s  to a do pt  a r e g ul at io n in 
T i t l e  12 of the A l a s k a  A d m i n i s t r a t i v e  C o d e  d e a l i n g  w i t h  guide 
a r e a  p e r m i t s  for game m a n a g e m e n t  u n i t  4 to i m p l e m e n t  AS 08 .5 4. - 
04 0 (a ) ( 7 )  and  08 .5 4. 19 5 as fo ll ow s:

12 A A C  38. 2 95  is a dde d to set a q u o t a  o f  gu id es  who m a y  h o l d  
a g u i d i n g  ar ea  per mi t f o r g a m e  m a n a g e m e n t  u n i t  4, This p r o ­
po s a l  is s i m i l a r  to a r e g u l a t i o n  w h i c h  w a s  a d o p t e d  bv the 
G u i d e  B o a r d  on M a y  1, 19 86  bu t d i s a p p r o v e d  by  the r e g u l a­
tions a t t o r n e y  on J u l y  20, 1987. T h a t  d i s a p p r o v a l  has bee n 
c h a l l e n g e d  in J un e a u  S u p e r i o r  C o u r t  by  Kar l L a n e  and T a r l e -  
ton S m i t h  v. Grace B e r g  S c h a i b l e  No. U U - 8 7 - 1 9 4 9  CIV.

N o t i c e  is al s o g i ve n that a n y  p e r s o n  i n t e r e s t e d  m a y  pr e s e n t  w r i t ­
ten s t a t e m e n t s  or ar g um en ts  r e l e v a n t  to the a c t i o n  p r o p o s e d  b y  
m a i l i n g  t h e m  to K e v i n  H e n d e r s o n ,  R e g u l a t i o n s  Specia li st,  D i v i s i o n  
of  O c c u p a t i o n a l  Lice nsi ng , P.O. Bo x  D-LIC, Juneau, A la s k a  99 811 , 
so that t h e y  are r e c e i v e d  n o  l a t er  th a n Th ur s d a y ,  A p r i l  7, 1988.

N o t i c e  is al s o g i v e n  that w r i t t e n  or o r a l  s t a t e m e n t s  or a r g u m e n t s  
r e l e v a n t  to the ac t io n p r o p o s e d  m a y  be p r e s e n t e d  at a pu bl i c 
h e a r i n g  to be h e l d  Friday, A p r i l  8, 1988, f r o m  3:00 p.m. to 4:30  
p . m . , at C e n t e n n i a l  Hall, in J un e a u ,  A l as ka .  This he a r i n g  w i l l  
a l s o  be the p u b l i c  he a r i n g  r e q u i r e d  bv  AS 0 8 . 54 .1 95 (d ) on w h e t h e r  
it is in the p u b l i c  i n t er es t for the b o a r d  to d e n y  tr ans fe r or 
r e a s s i g n m e n t  of the e x i s t i n g  g u i d e  a r e a  p e r m i t s  for game m a n a g e­
m e n t  un i t 4 u n t i l  the n u m b e r  o f  p e r m i t s  is r e d u c e d  to the q u o t a  
l e v e l .

C o p i e s  o f  the p r o p o s e d  r e g u l a t i o n  m a y  be o b t a i n e d  bv w r i t i n g  to 
the a b o v e  a d d r e s s  or by t e l e p h o n i n g  9 0 7 - 4 6 5 - 2 5 3 5 .

T h i s  a c t i o n  is n o t  e x p e c t e d  to r e q u i r e  an i n c r e a s e d  a pp r o p r i a t i o n .

The  G u i d e  L i c e n s i n g  and  C o n t r o l  Board, u p o n  its own m o t i o n  or at 
the i n s t a n c e  of a n y  i n t e r e s t e d  p e rs o n,  may, a f t e r  the d e a d li ne  
s t a t e d  abo ve , a d o p t  the p r o p o s a l  w i t h i n  the s cop e of  this n o t i c e  
w i t h o u t  f u r t h e r  n o t i c e  or m a y  d e c i d e  to take no  a c t i o n  on it.

R . )irector
Div. o f O c c u p a t i o n a l  L i c e n s i n g
Dept, of C o m m e r c e  &

E c o n o m i c  D e v e l o p m e n t

DATE: ____3  3 ^



R e g i s t e r  . 1988 P R O F E S S I O N A L  A N D  12 A A C  38 . 29 5
V O C A T I O N A L  R E G U L A T I O N S

12 A A C  38 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to A r t i c l e  2 to 

r e a d :

12 A A C  39.295. Q U O T A  O N G U I D I N G  A R E A  P E R M I T S  F O R  GA ME  

M A N A G E M E N T  U N I T  A. No a p p l i c a t i o n  for i n i t i a l  i s s u a n c e  or for 

r e a s s i g n m e n t  of  a g u i d i n g  ar ea  p e r m i t  fo r  g a m e  m a n a g e m e n t  unit  A, 

as d e f i n e d  in 5 A A C  7 8 . 0 05 (d ),  w i l l  be c o n s i d e r e d  by the b o a r d  

u n t i l  n o r m a l  a t t r i t i o n  has r e d u c e d  the n u m b e r  of  gu id es  h o l d i n g  

g u i d i n g  a r e a  p e r m i t s  for that g a m e  m a n a g e m e n t  u n i t  to five. At 

th a t time, the b o a r d  will, in its d i s c r e t i o n ,  i s s u e  an a d d i t i o n a l  

g u i d i n g  a r e a  p e r m i t  for that g a m e  m a n a g e m e n t  unit, an d the 

m a x i m u m  n u m b e r  of  g u i d e s  a u t h o r i z e d  to h o l d  g u i d i n g  area  p e r m i t s  

fo r g a m e  m a n a g e m e n t  unit A s h a l l  b e  six. (Eff. / /88, Reg. )

A u t h o r i t y :  AS 0 8 . 5 A .0 A 0 ( a ) (7)

A S 0 8 . 5A. 195(d)



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE A 
ECONOMIC DEVELOPMENT

Di VISION OF OCOJPA TlONAL LICENSING

December 23, 1985

Mr. Gerald L. Wilkerson 
Legislative Auditor 
Legislative Audit Division 
Pouch W
Juneau, AK 99811 

Dear Mr. Wilkerson:

Re: Preliminary Audit Findings
Guide Licensing and Control Board

ik you for the opportunity to comment on your preliminary audit repot 
j.i i . . i Guide Licensing and Control Board.

Our position remains the same from previous correspondence in that, -a 
concur with your findings and recommendations, and also support con.m- 
uatlon of the board. We once again offer the following comments reiarJlng 
your recomme atlons:

In reference to recommendation #1, 1t is Important to note that ma 
of the actions or decisions made by the Guide Licensing and Control 
Board were made upon advice and support of counsel from the Oeoartmen 
of Law. This 1s done especially In relation to your finding ^ a t  
hearing officer decisions are replacing that of the Guide L k  
and Control Beard where setting quotas for guides are concerned, 
ever, we believe the board has demonstrated an honest effort to act 
accordingly within the parameters of what they perceived to be cor­
rect, based on legal advice.

Regarding recommendation #4, this matter was brougnt to the attention 
of the board by staff of the Olvlslon of Occupational Licensing during 
previous board meetings. Although the board did acknowledge the need 
to address this Issue, nn time was given to address the oral examina­
tion for registered gi*'

POUCH ojuneau, plaska saan
PHONE: ISO/I 4S5-1U4

LEGISLATlm':
AUDIT
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Mr. Gerald L. Wilkerson 2- December 23, 1985

We strongly support your suggestions 1n recommendation #5 and feel 
that, although performance bonds posted by master and registered 
guides may not be entirely adequate to rectify all complaints, it 
would certainly allow some means of restitution for Injured parties 
from receiving unethical services.

Thank you once again for the opportunity to coroient on your findings and 
for your cooperation.

Sincerely,

Loren H. Lounsbury 
Commissioner

LHL/sa1444s 
122385b
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T h e  L e g i s l a t u r e  
B u d g e t  one1 A u d i t  Co m m i t t e e  
J i m  G r i f f i n ,  A u d i t o r

HEP X 9^5

LEGISLATIVE
AUDIT

Recommendation '41

T h e  G u i ^ e  L i c e n s i n g  ar.d Control 3o a r d  (GLC3) u s e s  the S t a t e m e n t s  
o f  F i n a n c i a l  R e m u n e r a t i o n s  as p ro o f  c f  u s e  and e x p e r i e n c e  in areas 
w h e n  a s s i g n i n g  e x c l u s i v e  Guide A r e a s  (EGA). T h e r e  h a v e  b e e n  d i s­
c r e p a n c i e s  in the paste, the last y e a r  th e  G L C 3  h a v e  bee n adhereing 
c l o s e l y  to th e c r i t e r a  of using SFP.s. T h e  GT.C3 s e e k s  b i o l o g i c a l  
a n d  r i flh  &  G a m e  s u r v e y s  when they a r e  a v a i l a b l e .  T his c a n n o t  always 
b e  d o n e .  S o m e  a r e a s  Fish & Game h a v e n ' t  r u n  s u r v e y s  o r  r e c e n t  
s u r v e y s .  M o s t  o f  the time, the G L C 3  d o s e n ' t  k n o w  w h i c h  a r e a s  will 
b e  b e f o r e  t h e m  u n t i l  the applicant c o m e s  b e f o r e  the & I 0 3  w i t h  his 
a o p l i c a t i o n .  71118 c’caen ' t  allow e n o u g h  t i m e  to o b t a i n  the information. 
I n  c a s e s  t h a t  ar e  h e l d  over and c o m i n g  b e f o r e  the G L C 3  at a later 
“" a t e  d 0 a l l o w  t i m e  f o r  soliciting b i o l o g i c a l  i n f o r m a t i o n  f r o m  th<
F i s h  &  G a m e  b i o l o g i s t  located in t h e a r e a  i n v o l v e d ,  i h a v e  soil 4
F i s h  &  G a m e  i n f o r m a t i o n  in several c a s e s  t h a t  a r e  c o m i n g  befc 
t h e  G L C 3  t h i s  n e x t  m e e t i n g  in r e c e m b e r  1985.
I h o p e  tc ge t  a r e g u l a t i o n  passed t h a t  r e q u i r e s  an a p p l i c a n t  a -ying 
f o r  a n  E G A  t o  o b t a i n  t his Information f r o m  the F i s h  L. G a m e  for 
p r e s e n t a t i o n  to the GLC3.
A l o n g  t h e s e  lines t h e r e  also should b e  a r e g u l a t i o n  r e q u i r i r o  the 
s a m e  c r i t e r a  for a t r a n s f e r  be the s a m e  as a n e w  a p p l i c a n t ,  -at is 
t o  s h o w  p r o o f  of e x p e r i e n c e  in the a r e a  as w o u l d  a n e w  appl ic a n t .
A n d  g o i n g  f a r t h e r , an applicant for a t r a n s f e r  f r o m  an E G A  h o l d e r  
t o  h i m s e l f  s h o e  p r o o f  of working w i t h  t h e  E G A  h o l d e r  for a c e r t a i n  
t i m e .  O n e  o r  tw o  yea r s .  Co-signing 5 F R S  c o u l d  ho u s e d  as p r o o f  as 
w e l l  as a d d i t i o n a l  proof, either in E G A S  or joint u s e  areas.

R e c o m m e n d a t i o n  -’*2

R e g u l a t i o n  (12 A A C  3 8 . 0 5 3  (r.) (1) a p p l i e s  m o s t l y  t o  a p p l i c a t i o n s  
f o r  j o i n t  u s e  a r e a s  a n d  EGAa being a p p l i e d  f or  by m o r e  t h a n  one 
g u i d e .  Th e  p r o p o s a l  to p a a s  a r e g u l a t i o n  r e q u i r i n g  the a p p l i c a n t  
t o  o b t a i n  F i a h  &  G a m e  biological i n f o r m a t i o n  on th e  ar e a  a p p l i e d  for 
w i l l  h e l p  in t h i a  area.

R e c o m m e n d a t i o n  #3

I d o  no t  a g r e e  t h a t  an E G A  holder s h o u l d  h a v e  to s u r r e n d e r  h i s  EGA 
t o  t h e  G 1 C 3  a n d  not  h a v e  the o p p o r t u n i t y  to t r a n s f e r  t h e  E G A  to 
a g u i d e  of h i a  c h o i c e  w i t h  the a p p r o v a l  of the GLCB.
T h e r e  are m a n y  c a s e s  w h e r e  an EGA h o l d e r  h a s  f a r m S 4 h i .  area, a a r e f u %  
n o t  t o  o v e r  h a r v e s t ,  ao has improved b o t h  g a m e  p c p u l a t i o n a  a n d  aixe 
o f  t h e  a n i m a l s  in t h e  area. To e n h a nc e  g a m e  p o p u l a t i o n s  a n d  sportsmen 
e n j o y m e n t  is on e p u r p o s e  of the GLC3.
F i n a n c i a l  i n v e s t m e n t s  sho u l d  also bo c i n s i d e r e d  in t r a n s f e r s ,  land, 
b u i l d i n g s  a n d  e q u i p m e n t  related to g u i d i n g  in the area.
A  g u i d e  w h o  h a a  s p e n t  m a n y  yearn b u i l d i n g  u p  an a r e a  w i t h  i m­
p r o v e m e n t s  to g a m e  p o p u l a t i o n s  should c e r t a i n l y  h a v e  s o m e t h i n g  to 
s a y  a b o u t  wholia c a r e  th e  area'XXKKiat cornea u n d e r .  Son, JtXfiClCKUK 
d a u g h t e r ,  a p p r e n t i c e  or aguide who ia w e l l  q u a l i f i e d  to g u i d e  in 
t h e  a r e a .

-27-
(7)



OCT 12 '97  14 :47  LEGISLATIVE INTO OFGi JUNEflll P .5 7

T h e  G L C 3  h a s  a p o l i c y  n o t  to issue a n e w  a p p l i c a n t  an a r e a  X  
i n  j o i n t  '..se. In o t h e r  w o r d s  fi l i n g  o v e r  an a r e a  t ha t  is a l r e a d y  
i n  j o i n t  use, o r  u s e  by onl y  one E G A  h o l d e r .  The G I C 3  is workirtf\ 
t o  e l i m i n a t e  as m u c h  j oint use as p o s s i b l e .  Thi s  ca n  o n l y  be don e 
t h r o u g h  n a t u r a l  a t t r i t i o n .  The G I C 3  c a n n o t  c h o o s e  t w o  p e r m i t  hold e r s 
o u t  o f  s i x  j o i n t  u s e r s  a n d  pull t h e i r  p e r m i t s  w i t h o u t  d u e  cause.
I d o  think, a n d  it h a s  b e e n  tile G L O B ; a  p o l i c y  the las t  t w o  years.
A  E g a  h o l d e r  ia c o n v i c t e d  of some v i o l a t i o n  t h a t  m e r i t s  r e v o k i n g  
h i s  a r e a  that is in j o i n t  use  w i t h  o t h e r s ,  t h a t  a r e a  w i l l  n o t  be 
r e a s s i g n e d  2£X33tttacaOQ£XK ,.
W h e r e  t h e  a r e a  is externaly large a n d  d o s e n ' t  h a v e  m a n y  j o i n t  u s e r s  
s o m e  l e e w a y  s h o u l d  a p p l y  t o  a n e w  a p p l i c a n t .  T h e  g u i d e  l o s i n g  the 
a r e a  s h o u l d  n o t  h a v e  a say ono way o r  t h e  o t h e r . i n  th e  m a t t e r .  
H o w e v e r ,  in c a s e s  s u c h  as this very c a r e f u l  s c r u t i n y  in al l  crite r a 
m u s t  b e  m ade. O n e  t h i n g  a l o n g  these l i n e s .  A t  on e  t i m e  t h e  i n t e n t  
o f  G L C B  t o  r e v i e w  an d  r e a s s e s s  all E G A S .  C o n s i d e r i n g  size, u t i l i­
z a t i o n  and  c o n d i t i o n  o f  g a m e  p o p u l a t i o n s .  T h i s  w a s  n e v e r  done, 
p r i m a r i l y  b e c a u s e  t i m e  a n d  budget r e s t r i c t i o n s  w o u l d n ' t  a l l o w  it.

R e c o m m e n d a t i o n  # 4

O r a l  g u i d e  e x a m i n a t i o n s ?

T h e r e  a r e  i n c o n s i s t e n c i e s  in a d m i n i s t e r i n g  o r a l  testa. T h e  p u r p o s e  
o f  t h e  o r a l  tes t  is t o  d e t e r m i ne  the  a g o l i c a t ' s  p r a c t i c a l  f i e l d  
e x p e r i e n c e  a n d  k n o w l e d g e  of game h a b i t s ,  s i z e  a n d  the are/^h ‘s 
b e i n g  t e s t e d  for. M o s t  of this is i m p o s s i b l e  t o  d e t e r m i n e  w ^ n  a 
t i g h t l y  h e - d  o r a l  t e s t 3  w i t h  set q u e s t i o n s  an d a n s w e r s . Th e  e x­
a m i n e r  s h o u l d  h a v e  s ome flexib i l i t y  b u t  s h o u l d  not be a l l o w e d  to 
w o n d e r  fa r  a f i e l d  a n d  a s k i n g  i m p e r t i n e n t  q u e s t i o n s .  T h e r e  s h o u l d  
a l s o  b e  a s t a n d a r d  t i m e  f o r  the test, s a y  1 o r  1*5 ho u r s .  On e  5fx 
p r o b l e m  t h a t  k e e p s  c r o p p i n g  u p  is f i r s t  aid. I p r o p o s e  t h a t  an 
a p p l i c a n t  be r e q u i r e d  to h a v e  pa s se d  a f i r s t  a i d c o u r s e  w i t h  in the 
y e a r  p r i o r  t o  t a k i n g  the g u i d e  exam.
T h e  G L C B  ha s  b e e n  t r y i n g  to upgrade t h i s  p o r t i o n  of t h e  g u i d -  trst. 
H e r e  ag a i n ,  t h e  i n c r e a s i n g  number a f  a p p l i c a t i o n s  fo r  t e s t i n g  
e a c h  m e e t i n g  is a l s o  i n c r e a s i n g  the w o r k  l o a d  of th e  GLCB.

R e c o m m e n d a t i o n  # 5

T h e r e  s h o u l d  be s o m e  c h a n g e s  in S t a t u t e  0 8 . 5 4 . 2 0 0  (a ) (1). T h e 
c h a n g e  s h o u l d  g i v e  th e  G l C 3  some f l e x i b i l i t y  o n  g u i d e  c o m p l a i n t s .  
T a k i n g  in c o n s i d e r a t i o n  of th e s e v e r i t y  o f  the c o m p l a i n t .  E n d a n g e r i n g  
l i f e ,  f l a g r a n t  g a m e  v i o l a t i o n s , a n d  u n e t h i c a l  p r a c t i c e s ,  etc.
T h e  G L C 3  d o e s  h a v e  a g u i d i n g  ethics r e g u l a t i o n  ( 1 2 A A C  38.130) Th e 
c o m p l a i n t  a r e  s l o w l y  b e i n g  corrected s i n c e  t h e  a d m i n s t r a t i o n  w a s  
c o n s o l i d a t e d  in th e  a p a r t m e n t  of C o m m e r c e ,  D i v i s i o n  o f  O c c u p a t i o n a l  
L i c e n s i n g .  T h e  G L C B  i n v e s t i g a t o r  is i n v e s t i g a t i n g  a l l  c o m p l i a n t s  
t h a t  c o m e  in now.

W e  a r e  t r y i n g  t o  g e t  a s e c t i o n  in t he  n e w  g u i d e  bill, (Sen a te  Bill 
# 2 9 4 )  to s a t i s f y  t h e  c h a n g e  me n t i o n e d  a b o v e .  3 o n d i n g  is a l r e a d y  
a d d r e s s e d  in 3294.
T h e  b i l l  a l s o  c r e a t e s  an o u t f i tter's l i c e n s e  a n d  r e p e a l s  the 
t r a n s p o r t e r s  license. T h i s  should h e l p  t o  a l l e v i a t e  the w i d e  s p r e a d  
u n l i c e n s e d  g u i d i n g .  T h e s e  u n l i c e n s e d  g u i d e s  ar e  a b i g  f a c t o r  in 
g u i d i n g  c o m p l a i n t s .



T h e  b i l l  a l s o  goes i n t o  m o r e  d e t a i l  on w h a t  g u i d i n g  ia. E n f o r c e m e n t  
p e o p l e  say the p r e s e n t  bill d o s e n ' t  e x p l a i n  g u i d i n g  e n o u g h  for 

t h e m  to maka a c a a e  o n  ccriCkStt6SCK8 u n l i c e n s e d  g u i d i n g .  T h e  n e w  b i l l  
s h o u l d  g i v e  t h e m  the t o o l s  the y  n e e d  to e n f o r c e  tha t  section.

T h e  G L C 3  w o u l d  like to c o n d u c t  m o r e  w o r k  o n  al l  t h e s e  p r o g r a m s  a n d  
o t h e r s  as well.

It i s  v e r y  i m p o r t a n t  to t h e  g u i d i n  i n d u s t r y  t ha t  t h e  G L C 3  no t be 
a u n  s e t t e d .  If the g u i d e  b i l l  is n o t  e x t e n d e d  or a n e w  b i l l  passed, 
th e  g u i d i n g  i n d u s t r y  w b l l  be p l u n g e d  into  a c h a o s  that it c o u l d  
n e v e r  r e c o v e r  from. J u s t  a b o u t  e v e r y o n e  w i t h  a s u p e r  c u b  o r  185 
w i l l  b e c o m e  inst a n t g u i d e s  c r e a t i n g  an i m p o s s i b l e .s i t u a t i o n  for 
g a m e  p o p u l a t i o n s  an d  e o o r t s m e n  safety.

A n  a d d i t i o n  to r e r c m e n ^ a t i c n  ^4.
At t h i s  last GLC'J m e e t i n g  w e  a p p o i n t e d  2 m a p t e r  g u i d e s  an**' a 
r e g i s t e r e d  g u i d e  to s tudy the o r a l  tept an d  m a k e  u p  a n e w  one 
t h a t  w o u l d  s t a n d a r d i s e  the test. These me n  kCE*X a l l  h a v e  an 
e d u c a t i o n a l  ba c k gr o u n d .

- 2 9 -
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'■'orvnent/ R e g a r d i n g  I n t e r i m  L e t t e r  "1 
-Sunset reve.lw G L C B

o m e n d a t i c n  'J; I.

I c ? r e e  w i t h  all of fir. M c N u t t ' s  c o m m en t s .  In a d d i t i o n  7 m i g h t 
a'*'5. T h e r e  h a v e  b e e n  a n u m b e r  of m e e t ' n g s  to e s t a b l i s h  a p oint 
f o r  a w a r d i n g  an'-1 t r a n s f e r i n g  g u i d i n g  area?. The suggest®'3 m e t h a 3 
•■hat ha'3 the ‘nost m e r i t  w a s  to awar-3 p o i n t s  for c r i t e r i a  r e l a t e i n g  
to  u s e  of t h e  srer., f i n a n c i a l  i n v e s t m e n t  in the area, r e s i d e n c e  
a l t e r n a t e  areas, etc. I w o u l d  s u g g e s t  that t h o se  w h o  d i d  so 
m u c h  w o r k  on thi s  s y s t e m  be c o n t a c t e d  ant3 a s y s t e m  be f i n a l i z e d  
an'3 approvei3. Thi s  v ’U  e l i m i n a t e  m o s t  o f  th e  c r i t i c i s m  r e l a t e d  
t o  t r a n s f e r s .

R e c o m m e n d a t i o n  $  2.

A g r e e  w i t h  Mr. McNu t t .

R e c  tmmendation -^3.

I c o m p l e t e l y  a g r e e  w i t h  Mr. M c N u t t ' s  c o m m e n t s  an-3 w o u l d  like 
ai3!3 e m p h a s i s  here. T h e  a s s i g n e d  are a  c o n c e o t  w i l l  d o  m o r e  to 
e l e v a t e  the q u a l i t y  of g u i d i n g  in Alaska t h a n  any c h a n g e  in years. 
It g i v e s  t h e  a r e a  h o l d e r s  a r e s p o n s i b i l i t y  t o w a r d  t h e  area an'3 
g a m e .  N o w  t h r o u g h  leases f r o m  the s t a t e  anr3 p e r m i t s  f r o m  the 
f e d e r a l  g o v e r n m e n t , i t  w i l l  be p o s s i b l e  for  g u i d e s  to b u i l d  oer-  
m a n e n t  s t r u c t u r e s  in m a n y  areas. The gu.icpa w i l l  c o n t i n u e  to 
i n c r e a s e  t h e i r  i n v e s t m e n t s  in ar®as. As th e  i n v e s t m e n t  b o t h  in 
t i m e  anr’ monatarry i n c r e a s e s  so '’ces the g u i d e s  f i n a n c i a l  r e­
s p o n s i b i l i t y  in crease. A f t e r  w o r k i n g  for y e a r s  to builr3 a h i g h  
q u a l i t y  o p e r a t i o n  it s e e ms  o n l y  just that u p o n  r e t i r e m e n t  the 
p e r m i t  h o l d e r  w o u l d  be a ble to c h o o s e  his s u cc e s s o r ,  w h o  in 
n e a r l y  e v e r y  c a s e  w o u l d  be th e  m o a t  q u a l f i e d  p e r s o n  f o r  the t r a n - 
f e r  n o  m a t t e r  w h a t  s e l e t i o n  c r i t e r i a  w e r e  uaed. T h e r e  h a v e  b een  
a b u s e s  of t his in the p a a t , a 3  t h e r e  w e r e  soma t r a n s a c t i o n s  that 
s e e m e d  to be m e r e l y  r e a l  e s t a t e  sales. The G L C B  is a w a r e  of 
t h i s  a nd  ia t a k i n g  a f i r m  s t a n c e  a g a i n s t  r e a l  e s t a t e  d e alers,.
It w o u l d  seem tha t  g u i d i n g  like any o t h e r  b u s i n e s s  w o u l d  a l l o w  
a s u c c e s s f u l  a n d a m b i t i o u s  b u c i n e s s  m a n  to b u i l d  s o m e  v a l u e  
i n t o  h i s  b u s i n e s s  so t h a t  w h e n  it cam e  t i m e  for  r e t i r e m e n t  h e  
w o u l d  h a v e  s o m e t h i n g  t o  p i  11. B e c a u s e  the g u i d i n g  b u s i n e s s  en- 
v o l v e s  land an d  r e s o u r c e s  tha t  b e l o n g  to t h e  publi c ,  the b u r d e n  
o f  r e s p o n s i b i l i t y  u p o n  the a r e a  p e r m i t  h o l d e r  ia great, a s i d e  
f r o m  h i a  i n v e s t m e n t  in p r o p e r t y  and e q u i p m e n t  the v a l u e  lies 
in  h i a  c o n c e s s i o n a r y  ri g h t  t o  th e  a r e a  a n d  it'a w i l d l i f e .  If h e  
h a s  t r e a t e d  t h e s e  r i gh t  w i t h  r e g a r d  a n d  r e a p e c t  and o b e y e d  all 
c o v e n e n t s  bot h  m o r a l  a n d  legal it s e e m s  o n l y  r i o h t  that he s h o u l 3 
b e  a b l e  to s e l l  t h i s  right to a n o t h e r  q u a l i f i e d  i n d i v i d u a l  of hi a 

C h o o s i n g .  Th i s  w o u l d  a l l o w  h i m  to m a x i m i z e  th e  r e t u r n  for hi s  i n­
v e s t m e n t .

R e c o m m e n d a t i o n  #4.

T h e  G L C B  c o m m e n t e d  on t his in a d d i t i o n  to Mr. M c N u t t ' s  c o m m e n t s
a n d  c o v e r e d  it q u i t e  t h o r o u g h l y .

R e c o m m e n d a t i o n  # 5.

A g r e e  ■ w i t h  Mr. M c N u t t .

-30-
T h e s e  c o m m e n t s  w e r e  m a d e  by J a m e s  N a r r o w e r ,  m e m b e r  g l c b



§ 16.05.940 A l a s k a  S t a t u t e b  S u p p l e m e n t § 16.05.940
( 1 0 ) ' f is h " means any species o f aquatic rinfiBh, invertebra te , or 

nrnph ib inn , in  any stage o r ita life  cycle, found in  or in troduced in to  
the state, and includes any pn rt o f such aquatic fin fish , invertebrate, 
or am phib ian;

( 1 1 ) "f is h  de rby" means a contest in  which prizes are awarded for 
catch ing fish;

( 1 2 ) " f is h e ry " means a specific a d m in is tra tive  area in  which a spe­
c ific  fishery resource is com m ercia lly taken w ith  a specific type o f 
gear; however, the Bonrd o f Fisheries m ay designate a fishery to in ­
clude more tha n  one specific a d m in is tra tive  aren, gear type; o r fishery 
resource; in  th is  paragraph "gear" and "type o f gear" have the mean­
ings given in  AS 16.43.990;

(13) " f is h in g  derby association”  means a civic, service, o r cha ritab le  
organ iza tion  in  the state, not for pecuniary p ro fit, whose p rim a ry  
purpose is to promote in te rest in  fish ing  fo r recreational purposes and 
which has been in existence for five years before app ly ing  for a pe rm it 
under th is  chapter, bu t does not include an organ ization formed or 
operated for gam ing or gam bling  purposes;

(14) "f is h  o r game fa rm in g " rieans the business o f propagating, 
breeding, ra is ing , or producing fish or game in  ca p tiv ity  for the p u r­
pose o f m a rke tin g  the fish or game or th e ir  products, and "c a p tiv ity "  
means hav ing  the fish o r game under positive contro l, as in  a pen, 
pond, or an area o f land or w a te r w h ich is com pletely enclosed by a 
genera lly  escape-proof ba rrie r;

(15) "fish  stock" meanB a species, BubspecieB, geographic grouping 
or o ther category o f fish  managenble as a u n it;

(16) " fu i den ling ”  menus engaging in the business o f buying, s e ll­
ing, o r trad ing  in an im a l skins, but does not include the sale o f an im a l 
sk in s  by a trapp er or hun te r who has lega lly  taken the an im a l, o r the 
purchase o f an im a l sk ins by n person, o ther than a fu r denier, for the 
person's own use;

(17) "gam e”  means any species o f b ird , rep tile , nnd m am m al, in ­
c lud ing  a fe ra l domestic nn im a l, found o r introduced in  the stnte, 
except domestic b irds and mammals; and game may be classified by 
regu la tion  as b ig  game, sm all game, fu r  bearers or o ther categories 
considered essential for ca rry ing  ou t the in te n tio n  and purposes o f AS 
16 05 -  AS 16 40;

( 1 8 1  "gam e popu la tion”  menns a group o f game an im als o f a single 
species o r subgroup manageable as a u n it;

(19) "h u n tin g "  m enii3  the tak in g  o f gome under AS 16.05 — AS 
16 40 and the  regulations adopted under those chapters;

( 2 01  "non res iden t" means a person who is not a resident o f the 
sta le ;

( 2 1 1 "non res ident n lien " menns a person who is not a citizen o f the 
U n ited  S la tes and whose perm anent place o f abode is not in  the 
t In ited  Slates;

(2 2 ) "opera tor" means the in d iv id u o l by low  made responsible for 
the operation o f the vessel;

(23) "personal use fish ing " menns the tak ing , fish ing  for, or posses­
sion o f fin fish , she llfish , o r other fishery resources, by A laska res i­
dents for personal use and not for Bale or barte r, w ith  g ill o r d ip  net, 
seine, fish wheel, long line, or other means defined by the Board o f 
Fisheries;

(24) "res iden t" menns a person who Tor 12 consecutive m onths has 
m ain ta ined a perm anent place o f abode in  the stnte and who has 
con tinu a lly  m ain ta ined a voting residence in  the state; and in  the case 
o f a partnersh ip, association, jo in t slock company, tru s t, o r corpora­
tion , "res iden t”  means one th a t has its  m ain  office or headquarters in 
the state; however, a member o f the m ilita ry  service who has been 
stationed in the state for the preceding 1 2  consecutive m onths is a 
resident for the purposes o r th is  paragraph, nnd the dependent or a 
resident member o f the m ilita ry  service, who has been liv in g  in  the 
state for the preceding year is a resident for the purposes o f th is  
paragraph, and a person who is an a lien  bu t who for one year has 
m ainta ined a perm anent place o f nbode in  the stnte is a resident for 
the purposes o f th is  paragraph;

(25) " ru ra l area" means a com m unity or aren o f the sta le  in  which 
the noncommercial, customary, and tra d itio n a l UBe o ff is h  or game for 
personal or fam ily  consumption is a p rinc ipa l characteristic o f the 
economy o f the com m unity or nrea;

(26) "seizure”  means the actual or constructive tak in g  or possession 
o f real or personal property subject to seizure under AS 16.05 —  AS 
16.40 by an enforcement or investiga tive  officer charged w ith  enforce­
ment o f the fish and game laws o f the state;

(27) "sport fish in g " means the tak in g  o f or a ttem p ting  to take  for 
personal use, nnd not for sale or barte r, any fresh w n le r, rnnrine, or 
anadromous fish by hook and line  held in  the hand, or by hook and 
line  w ith  the line  attached to a pole or rod w h irh  is held in the hand or 
closely attended, or by o ther means defined by the Board o f F isheries;

(28) "subsistence fish ing " means the ta k in g  of, fish ing  for, o r pos­
session o f fish, she llfish , o r other fisheries resources by a resident 
dom iciled in a ru ra l area o f the state for subsistence uses w ith  g i l l  net, 
seine, fish wheel, long line, or o ther menns defined by the Board o f 
Fisheries;

(29) "subsistence h u n tin g " meuns the ta k in g  of, hu n tin g  for, or pos­
session o f game by a residenL domiciled in a ru ra l area of the stnte for 
subsistence uses by means defined by the Boord o f Game;

(30) "subsistence uses" menns the noncommercial, customary nnd 
tra d itio n a l uses o f w ild , renewable resources by n resident domiciled 
in  a ru ra l nrea o f the stn 'e  for d irect personal or fam ily  consumption 
as food, shelter, fuel, c lo th ing, tools, or transporta tion , for the m aking 
nnd se lling  o f hnnd ic rn fl nrtic les out o f nonedible by-products of fish

§ 16.05.940 Ktsn a n d  G a m e  tj 16.05.940
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DEPARTMENT OF COMMERCE A 

ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING

BILL SHEFFIELD, GOVERNOR

P. 0. BOX D
JUNEAU, ALASKA 9981TC800 
PHONE: (907) 465-2534

DATE: October 31, 1986
TO: Guide Board members
FROM: Kevin 0. Henderson

Regulations Specia l i s
SUBJECT: Department of Law review of proposed regu la t ions

Attached is a memorandum from Lawrence Delay, Assistant Attorney 
General , and my response to that memo concerning the proposed 
regu la t ions adopted by the board at your l a s t  meeting. The board had 
asked that they be given a chance to review the potent ia l  edit ing o f 
the Attorney Genera l's O f f ice  before they are permanently f i l e d .  Here 
is your opportunity .
I suggest that you review Mr. Delay's suggestions c a r e fu l l y  and i f  you 
have any comment provide them in writ ing to me or Ray McNutt by 
November 17, 1986. Together, we can fo rmulate the board's response 
and transmit i t  to Lawrence Delay. With your comments he can then 
complete his f i n a l  review and get the regu la t ions  f i l e d  with the Lt. 
Governor's O f f ice .
Your t imely response to th is  opportunity w i l l  be very much appreciated.
KH/wfs4642W
103086a
Enclosures
cc: Helen Welch, Administrative Assistant

Lawrence Delay, Assistant Attorney General
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MEMORANDUM

K

State of Alaska

:c Kachj M a r s h a l l ,  D i r e c t o r  °AT=
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g

—iL E  N O -

O c t o b e r  23, 1986

53rw

3 y '

H a r o l d  M. B r o w n  
A t t o r n e y  G e n e r a l

i>

L a w r e n c e  C. D e l a y  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o m m e r c i a l  S e c t  i o n - A n c h o r  a g e

■ £L:=HON£ no 2/ 6 -3 55 C

Subject G u i d e  L i c e n s i n g  an d 
C o n t r o l  B e a r d  p r o ­
p o s e d  r e g u l a t i o n s ; 
F i l e  No. 9 9 3 - 8 6 - 0 " :

We  h a v e  r e v i e w e d  the a b o v e - r e f e r e n c e d  p r o p o s e d  r e g u l a­
tions a n d  o f f e r  the f o l l o w i n g  c o m m e n t s  a n d  s u g g e s t i o n s  for y o u r  
c o n s i d e r a t i o n . F u r t h e r  w o r k  on t h e s e  p r o p o s e d  r e g u l a t i o n s  w i l l  
a w a i t  y o u r  r e s p o n s e  to the s u g g e s t i o n s  c o n t a i n e d  h er ein .

P r o p o s e d  12 A A C  3 8 . 0 5 2 ( d )  r e a d s  as f ol lo w s :

12 A A C  3 8 . 0 5 2 ( d )  is a m e n d e d  to read:

(d) A  c o p y  o f 1w r i t t e n  p e r m i s s i o n  r e q u i r e d  in
(a) a n d  (b) of this s e c t i o n  m u s t ,  at a l l  times 
d u r i n g  the hunt, be on the p e r s o n  o f the g u i d e  
c o n d u c t i n g  the h u n t  or in the b a s e  c a m p  f r o m  w h i c h  
the h u n t  is c o n d u c t e d ,  a n d m u s t  be o n the p e r s o n  
of  e a c h  e m p l o y e e  of the m a s t e r  or r e g i s t e r e d  g ui de  
to w h o m  the p e r m i s s i o n  w a s  gi v en .  P e r m i s s i o n  m u s t  
b e v/ritten on  the s t a t e m e n t  o f f i n a n c i a l  r e m u n e r a­
ti o n  to be f i l e d  for th a t hunt. (Eff. 5/12/7 8, 
Reg. 66; a m  1 0/ 11 /8 1 , Reg. 80; a m  1 0 / 1 5 / 3 2 ,  Reg. 
84 ; a m  6 / 1 6 / 8 5 ,  Reg. 94; a m  __ /___/___ , Reg. ___)

A u t h o r i t y : AS 0 8 . 5 4 . 0 4 0 ( a )  
AS 0 8 . 5 4 . 0 5 0

C o m m e n t : T h e  p r o p o s e d  c h a n g e  s e e ks  to p r o v i d e  for an
o r g a n i z e d  m e t h o d  of p r e s e r v i n g  e v i d e n c e  o f  w r i t t e n  p e r m i s s i o n  in 
a m a n n e r  w h i c h  p o s e s  no  s i g n i f i c a n t  a d d i t i o n a l  b u r d e n  u p o n  the 

r e q u e s t i n g  p e r m i s s i o n .g u i d e

to r e w o r d  tne
S u g g e s t e d  Ac t i o n :  
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p r e s e n t  the p r o p o s e d  d r a f t  in a f o r m  p r o p e r l y  i n d i c a t i n g  the 
changes. T h e  s u g g e s t e d  m o d i f i c a t i o n s  m a y  be s t a t e d  as follow s:

o
(d) A  c o p y  o f  th e w r i t t e n  p e r m i s s i o n  

r e q u i r e d  in (a) and  (b) of th i s s e c t i o n  m us t,  at 
a l l  times d u r i n g  the hunt, b e  o n  t h e  p e r s o n  of the 
g u i d e  c o n d u c t i n g  the h u n t  or  in the b a s e  c a m p  f r o m  
w h i c h  the h u n t  is c o n d u c t e d ,  a n d  m u s t  be  on the 
p e r s o n  of  . e a c h  e m p l o y e e  o f  the m a s t e r  or 
r e g i s t e r e d  g u i d e  to w h o m  the D e m i s s i o n  w a s  given. 
[ A ~ G U I D E  R E C E I V I N G  W R I T T E N  P E R M I S S I O N  S H A L L  F I L E  A 
C O P Y  OF T H A T  P E R M I S S I O N  W I T H  T H E  B O A R D  BY D E C E M B E R  
31 O F T H E  Y E A R  IN W H I C H  T H E  P E R M I S S I O N  IS 
G R A N T E D .] Th e w r i t t e n  p e r m i s s i o n  m u s t  be w r i t t e n  
u o o n  the s t a t e m e n t  of f i n a n c i a l  r e m u n e r a t i o n  f i l e d  
w i t h  the h u n t .

P r o p o s e d  12 A A C  3 8 . 0 5 4 ( g )  r e a d s  as fo ll o w s :

12 A A C  3 8 . 0 5 4  is a m e n d e d  by  a d d i n g  subsectici. (g) 
to read:

(g) T h e  b o a r d  m a y ,  c o n s i s t e n t  w i t h  
AS 0 3 . 5 4 . 0 4 0  a n d  12 A A C  3 8 . 0 5 1 ,  a d j u s t  a g u i d i n g  
a r e a  p e r m i t  w h e n  r e a s s i g n i n g  tha t p e r m i t .

C o m m e n t :  T h i s  s u b s e c t i o n  is c o n s i s t e n t  w i t h  the
b o a r d ' s  p o w e r  u n d e r  12 A A C  3 8 . 0 5 4  a n d  12 A A C  3 8 . 0 5 1  a n d  se r v e s  co 
c l a r i f y  the b o a r d ' s  p o w e r  to r e a s s i g n  a p e r m i t  as w e l l  as to 
a d j u s t  the b o u n d a r i e s  o f  the g u i d i n g  a r e a  a n d  the n u m b e r  of 
p e r m i t  h o l d e r s  in a s p e c i f i e d  area. H o w e v e r ,  the o n l y  c o n c e r n  
w i t h  the p r o p o s e d  s u b s e c t i o n  is that it is n o t  c l e a r  e x a c t l y  w h a t  
the board* m a y  a d j u s t .  W e  p r e s u m e  th at  the b o a r d  m a y  o n l y  a d j u s t  
b o u n d a r i e s  a n d  the n u m b e r  of  p e r m i t  h o l d e r s .

S u g g e s t e d  A c t i o n : T h e  s u b s e c t i o n  m a y  be r e w r i t t e n ,  if
c o n s i s t e n t  w i t h  the D c a r a  s inte nt,  to state:

W h e n  r e a s s i g n i n g  a p e r m i t ,  the b o a r d  may, 
c o n s i s t e n t  w i t h  AS 0 8 . 5 4 . 0 4 0  a n d  12 A A C  38.0 51,  
a d j u s t  the b o u n d a r i e s  of  the  a r e a  g o v e r n e d  by the 
p e r m i t  or a d j u s t  the n u m b e r  o f  g u i d e s  w h o  h o l d  a 
p e r m i t  co c o n d u c t  g u i d e d  h u n t s  in th at  area.

P r o p o s e d  12 A A C  3 8 . 0 5 4 ( h )  r e a d s  as f o l l ow s:
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12 A A C  2 8 . 0 5 4  is e~.er.ced by  a d d i n g  s u b s e c t i o n  (h) to 
r e a d  :

(h) In g a m e  m a n a g e m e n t  u ni ts  one  t h r o u g h
four, n o  i n i t i a l  a p p l i c a t i o n  cr a p p l i c a t i o n  for 
r e a s s i g n m e n t  w i l l  b e c o n s i d e r e d  by the b o a r d  u n ti l 
s u c h  ti me  as n o r m a l  a t t r i t i o n  has r e d u c e d  the 
n u m b e r  of g u i d e s  l i c e n s e e  to c o n d u c t  h u n t s  in 
t h o s e  g a m e  m a n a g e m e n t  u n i t s  co five. W h e n  the 
t o ta l n u m b e r  of g u i d e s  l i c e n s e d  in u n i t s  is five, 
the b o a r d  w i l l ,  in its d i s c r e t i o n ,  a p p r o v e  an 
a d d i t i o n a l  g u i d e  to be l i c e n s e d  in that  unit. The 
maximum, n u m b e r  of  g u i d e s  a u t h o r i z e d  to c o n d u c t
h u n t s  in g a m e  u n i t s  on e t h r o u g h  four s h a l l  b e  six.
(Eff. 5 / 1 2 / 7 3 ,  Reg. 66; a m  1 0 / 1 5 / 8 2 ,  Reg. 84; am

R e §- _ J

A u t h o r i t v : AS C 8 . 5 4 . 0 ^ 0 ( a )  
AS 0 8 . 5 4 . 0 5 0

C o m m e n t : T h e  f o c u s  of a t t e n t i o n  o n u n i t s  one  t h r o u g h
f o u r  r a i s e s  c o n c e r n s  o f  u n e q u a l  t r e a t m e n t .  T h e  b o a r d  is 
ipparer.cly c o n c e r n e d  w i t h  p r o t e c t i n g  the l i v e l i h o o d  of  the p e r m i t  
h o l d e r s  o f t h e s e  u n i t s  b e c a u s e  o f  g a m e  p o p u l a t i o n  d e c l i n e  in the 
f a c e  of i n c r e a s e d  h u n t i n g  by n o n - g u i d e d  as w e l l  as g u i d e d  
h u n t e r s .  If t h e  b o a r d  c h o o s e s  to r e d u c e  the n u m b e r  of  p e r m i t  
h o l d e r s  f o r  th i c r e a s o n ,  the b o a r d  m a y  do so by  d e n y i n g  n e w
a p p l i c a n t s  b y e x e r c i s i n g  its a u t h o r i t y  u n d e r  12 A A C  3 8 . 0 5 1 ( b ) ( 2 )
a n d  a l l o w i n g  the n u m b e r  of  e x i s t i n g  p e r m i t  h o l d e r s  to be r e d u c e d  
b y  n a t u r a l  a t t r i t i o n .  T h e  p r o p o s e d  s u b s e c t i o n  is t h e r e f o r e  
u n n e c e s s a r y  a n d  in v i e w  of its u n e q u a l  t r e a t m e n t  as pe ct , l i k e l y  
to c r e a t e  m o r e  p r o b l e m s  t h a n  its solves.

S u g g e s t e d  A c t i o n : T hi s s u b s e c t i o n  s h o u l d  n o t  be a d d e d

to the regul'ations.

P r o p o s e d  12 A A C  5 8 . 0 5 6 ( g )  r ea ds  as fo ll o ws :

12 A A C  3 8 . 0 5 6  is a m e n d e d  by a d d i n g  a n e w  s u b­

s e c t i o n  to read:

(f) B e f o r e  a m a t t e r  w i l l  be h e a r d  b y  the 
b o a r d  at a m e e t i n g ,  all a r e a  p e r m i t  h o l d e r s  
a f f e c t e d  s h a l l  be c o n t a c t e d  in w r i t i n g  by 
c e r t i f i e a - r e t u r n  r e c e i p t  m a i l  by the a p p l i c a n t  and 
the r e p l i e s  r e c e i v e d  s h a l l  be s u b m i t t e d  to the 
b o a r d  at that m e e t i n g .  (Eff. 5 / 1 2 / 7 S ,  Reg. 66; am
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6 / 1 6 / 8 0 ,  Res. 74; a m  6 / 2 7 / S i . Res. 78; am 

*eg. _ )

A u t h o r i t y :  AS 0 8 . 5 4 . 0 4 0 ( a )
(3), (6) and  (8)

AS 0 8 . 5 4 . C 5 0

C o m m e n t ; T h i s  s u b s e c t i o n  w i l l  e n a b l e  the b o a r d  to 
d e t e r m i n e  w h e t h e r  c e r t a i n  i n t e r e s t e d  p a r t i e s  h a v e  r e c e i v e d  n o t i c e  
of  a p e t i t i o n  f i l e d  u n d e r  12 A A C  3 8 . 0 5 6  a n d  r e q u i r e s  the b u r d e n  
of  p r o v i d i n g  s u c h  n o t i c e  to be p l a c e d  u p o n  the p e t i t i o n e r .  T h e  
o n l y  c h a n g e  r e c o m m e n c e d  h e r e  is a r e w o r d i n g  w h i c h  c l a r i f i e s  these 
p o i n t s .

S u s s e s t e d  A c t i o n : T h e  p r o p o s e d  s u b s e c t i o n  s h o u l d  be
r e w r i t t e n  as f o l l ow s:

B e f o r e  the b o a r d  w i l l  h e a r  a n y  p e t i t i o n  or 
r e q u e s t  b r o u g h t  u n d e r  this s e c t i o n ,  the p e t i t i o n e r  
s h a l l  c o n t a c t  a l l  p e r m i t  h o l d e r s  a f f e c t e d  by the 
p e t i t i o n  b y  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  
r e q u e s t e d ,  and  the r e t u r n e d  r e c e i p t s  or the 
r e p l i e s  of  the a f f e c t e d  p e r m i t  h o l d e r s  s h a l l  be 
s u b m i t t e d  to the bo a rd .

P r o p o s e d  12 AA C  3 8 . 0 8 5  r e a d s  as f ol lo ws:

12 A A C  3S is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to 
read:

12 A A C  3 8. 085 . B A S E  O F  O P E R A T I O N’. P e r m i t  
h o l d e r s  in g a m e  m a n a g e m e n t  u n i t s  on e  t h r o u g h  fo u r 
m u s t  n o t  c o n d u c t  or s u p e r v i s e  g u i d e d  h u n t s  f r o m  
m o r e  t h a n  on e  v e s s e l  o v e r  18 fe e t or f r o m  n o m o r e
t h a n  o n e l a n d  c a m p  of  o p e r a t i o n .  (Eff. __ /__ /___ ,
Reg. ___)

A u t h o r i t y :  AS 0 8 . 5 4 . 0 4 0 ( a )
AS 0 8 . 5 4 . 0 5 0

C o m m e n t : T h e  b o a r d ' s  i n t e n t  b e h i n d  this p r o p o s e d
s e c t i o n  is n o t  cl ea r.  O n e  p o s s i b i l i t y  is th at  the b o a r d  i n t e n d s  
to p r e v e n t  a h u n t i n g  p a r t y  f r o m  s p l i t t i n g  up into s m a l l e r  g r o up s.  
H o w e v e r ,  it is n o t  c l e a r  w h e t h e r  the b o a r d  has  the a u t h o r i t y  to 
p r e v e n t  that f r o m  h a p p e n i n g .

T h e  p r o p o s e d  s e c t i o n  m a y  be in c o n f l i c t  w i t h  p r e s e n t  
g u i d e  r e g u l a t i o n s  w h i c h  do no t  e x p r e s s l y  r e q u i r e  g u i d e d  p a r t i e s
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to r e m a i n  in o n e  gr oup . U n d e r  12 A A C  3 8 . 1 7 5 ,  a r e g i s t e r e d  or 
c a s t e r  g u i d e  c a y  e m p l o y  g u i d e s  to a s s i s t  in a g u i d i n g  o p e r a t i o n  
ar.c w h e n  s u c h  a s s i s t a n t s  are  e m p l o y e d ,  the r e g i s t e r e d  or m a s t e r  
g u i d e  is r e q u i r e d  b y  12 A A C  3 8 . 0 9 0  to be "i n the f ie l d and 
p a r t i c i p a t i n g  in the c o n d u c t  of the g u i d e d  h u n t . "  T h e r e  is r.c 
e x p r e s s  r e q u i r e m e n t  that  a s s i s t a n t  g u i d e s  are to b e in the 
p h y s i c a l  p r e s e n c e  of t h e i r  e m p l o y e r  g u i d e  d u r i n g  the hunt, h e n c e  
it a p p e a r s  to b e  p e r m i s s i b l e  for an a s s i s t a n t  g u i d e  a c c o m p a n y i n g  
a h u n t e r  to s p l i t  o f f  f r o m  the m a i n  g r o u p  a n d  c o n d u c t  a h u n t  as 
l o n g  as th a t a s s i s t a n t  is u n d e r  the s u p e r v i s i o n  of  the e m p l o y e r  
g u i d e .

T h e  p r o p o s e d  s e c t i o n  a d d r e s s e s  o n l y  u n i t s  one  t h r o u g h  
four, r a i s i n g  a g a i n  the s u s p i c i o n  of u n e q u a l  t r e a t m e n t .  The p r o­
p o s e d  s e c t i o n  a l s o  a p p e a r s  to h a v e  o t h e r  p r o b l e m s  in that  the 
p h r a s e  " c o n d u c t  or s u p e r v i s e  g u i d e d  h u n t s  f r o m  ... [a] v e s s e l "  is
a m b i g u o u s  if a p p l i e d  to a c i r c u m s t a n c e  w h e r e  a h u n t  is f i r s t  c o n­
d u c t e d  by v e s s e l  a n d  l a t e r  b y  land. A ls o , t h e r e  is no  a p p a r e n t  
r e a s o n  for  the b o a r d ' s  i m p o s i t i o n  of the 18' l i m i t  on  the 'length 
of  the v e s s e l  u s e d  in the hunt. Is the b o a r d  e n c o u r a g i n g  the us e 
o f  a f l o t i l l a  of  s m a l l  b o a t s  o v e r  a s i n g l e  c a b i n  c r u i s e r ?  
F i n a l l y ,  w h a t  d e f i n i t i o n  of. " l a n d  c a m p  of o p e r a t i o n "  does the 
b o a r d  i n t e n d  to a p p l y ?  D o e s  the b o a r d  i n t e n d  to d i s t i n g u i s h
b e t w e e n  a b a s e  ca mp  a n d  a t e m p o r a r y  " s p i k e "  c a m p?  If so, a n e w  
d e f i n i t i o n  s e c t i o n  s h o u l d  a d d r e s s  this d i s t i n c t i o n .

S u g g e s t e d  A c t i o n: T h e  p r o p o s e d  s e c t i o n  s h o u l d  be
e x a m i n e d  a n d  r e v i s e d ,  it n e c e s s a r y ,  in l i g h t  of the b o a r d ' s  
i n t e n t  a n d  the e x i s t i n g  r e g u l a t o r y  s ch eme .

P r o p o s e d  12 A A C  3 8 . 1 4 0 ( a ) ( 3 )  r e a d s  as f o l l o w s :

12 A A C  3 8 . 1 4 0 ( a )  is a m e n d e d  b y  a d d i n g  a n e w  p a r a­
g r a p h  (3) to read:

-■ - (3) the a p p l i c a n t  m u s t  h o l d  a
c u r r e n t  c e r t i f i c a t i o n  o f b a s i c  f i r s t  a i d  s ki l l s  
p r i o r  co t a k i n g  the e x a m i n a t i o n .  (Eff. 6 / 2 8 /7 4,
Reg. 50; a m  6 / 1 6 / 8 5 ,  Reg. 94; a m  __ /___/___, Reg..

_ )

A u t h o r i t y :  AS 0 8 . 5 4 . 0 4 0
AS 0 8 . 5 4 . 0 5 0  
AS 0 8 . 5 4 . 1 1 0 ( 2 )

C o m m e n c : P u b l i c  p o l i c y  f a v o r s  r e q u i r i n g  g u i d e s  to ha ve
c e r t i f i e d  r ir sc  aid  s k i l l s  in v i e w  o f the n a t u r e  of t h e i r
p r o f e s s i o n .  It is n o t e d  tha t 12 A A C  3 8 . 1 4 0  i m p o s e s  l i c e n s i n g
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requiretients in a d d i t i o n  to t h o s e  set f o r t h  in AS 0 3 . 5 4 . 1 1 0  an c  
tha t  s u b s e c t i o n  (3) of  that s t a t u t e  r e q u i r e s  a g u i d e  to h a v e  "... 
p r a c t i c a l  f i e l d  e x p e r i e n c e  in ...„ f i rs t ai d  ...." T h i s  
r e q u i r e m e n t  is in c o n t r a s t  to the p r o p o s e d  s u b s e c t i o n  w h i c h  p r o­
v i d e s  tha t an a p p l i c a n t  for  a r e g i s t e r e d  g u i d e  l i c e n s e  is no 
a l l o w e d  to take the e x a m i n a t i o n  u n l e s s  the a p p l i c a n t  h o l d s  
c u r r e n t  c e r t i f i c a t i o n  of fi rst  ai d skills. H o w e v e r ,  t he se two 
r e q u i r e m e n t s  are n e t  w h o l l y  d u p l i c a t i v e  in that on e c all s for 
p r a c t i c a l  e x p e r i e n c e  w h e r e a s  the o t h e r  c al ls  for f o r m a l  
c e r t i f i c a t i o n  of t ho se  skills.

S u g g e s t e d  A c t i o n : T h i s  s u b s e c t i o n  is a p p r o v e d  for
s u b m i t t a l  to the L i e u t e n a n t  G o v e r n o r ' s  of fi c e.

L C D : i h r

cc: K e v i n  H e n d e r s o n ^
R e g u l a t i o n s  S p e c i a l i s t  

R a y M c N u t t ,  C h a i r m a n
G u i d e  L i c e n s i n g  & C o n t r o l  B o a r d  

C h a r l e s  W a r d,  I n v e s t i g a t o r

u 
<(J
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MEMORANDUM State of Alaska
TO:

THRU:

FROM:

Lawrence C. Delay 
Assistant Attorney General 
Commercial Section 
Department o f Law

5a te  

f i l e  NO.

T E L E P H O N E  NO. 

SUB JECT

i'evin D. Henderson 
Regulations Spec ia l i s t  
Div is ion o f Occupational Licensing 
Department of  Commerce and 

Economic Development

October 31, 1986
993-86-0072
465-2535
Guide Board proposed 
regu la t ions

I have received your October 23, 1986 memorandum to Kathy Marshal l concerning 
proposed regula t ions adopted by the Guide Board. The Guide Board requested an 
opportunity to review the comments and edit ing o f  the Attorney General 's 
O f f ice  p r io r  to the proposed regu la t ions being f i l e d ;  your review should 
c l e a r l y  s a t i s f y  that request. I have sent your memo to a l l  guide board 
members and have asked that they channel th e i r  concerns through me or Ray 
McNutt f o r  forwarding to you.
These regu la t ions where adopted by the board on Apr i l  10, 1986 and the 
adoption order was signed by the chairman on May 1, 1986. On May 12, 1986, 
they were transmitted to the Department o f Law f o r  f i n a l  review and f i l i n g ,
The proposed regu la t ions were typed in f i n a l  form, without the changes 
indicated, in accordance with page 56 o f  the Dra ft ing Manual f o r  
Administrat ive Regu la t ions , Department o f Law, 9th Ed i t ion .
On behal f o f  the d iv i s ion ,  al low me to respond to your comments and 
suggestions in the order you presented them.

1. Your suggested change to 12 AAC 38 .052 (d )  is an improvement and
appears to be wel l within your author i ty  under AS 0 1 .0 5 .0 3 1 (b ) .  This 
amendment with your change should be approved f o r  f i l i n g .

2. Your proposed rewrite o f  12 AAC 38 .054 (g )  is consis tent with the
board's intent and with 12 AAC 38.051 and should be approved f o r
f i ] i n g .

3.  The d iv is ion concurs with your assessment o f  12 AAC 38 .054 (h )  being
equa l ly  concerned that th is  subsection provides f o r  unequal 
treatment. This concern was highl ightea by the Leg is la tu re  in t h e i r  
passage o f HCS CSSB 294 (Chapter 71, SLA 1936). Section 6 o f  that 
b i l l  amends AS 08 .54 .040  by adding the word "cons is ten t" to paragraph
(7 )  and section 14 o f the same b i l l  adds AS 08 .54 .195 as a new 
statute c a l l i n g  f o r  a point system f o r  determining quotas f o r  guide 
areas, th is  has yet to be developed. I f  th is  section is disapproved, 
I would suggest that your reasoning be f u l l y  explained to the board 
as guidance f o r  adopting regu la t ions in the fu tu re .



Lawrence C. Delay 
Assistant Attorney General

-2- October 31, 1986

4 . The d iv is ion  concurs with your rev is ion  to 12 AAC 38.056 and fe e l s  i t  
is both consis tent with the intent o f  the beard and with your 
au thor i ty  under AS 0 1 . 0 5 . 0 3 1 (b ) .

5. As I understand i t ,  12 AAC 38.085 was o r i g i n a l l y  proposed by guides 
in Southeast as a way of preventing a reg is te red or master guide from 
conducting several hunts concurrent ly from mere than one base camp. 
This has been a problem in Southeast especial 1; ith the use o f 
la rge r  marine vesse ls .  Apparently there have ^een times when a 
s ing le reg is tered or master guide would conduct hunts from two large 
boats that could sleep several people. The boats would be hunting in 
d i f f e r e n t  locat ions and, th e re fo r e ,  making i t  impossible f o r  the 
guide to comply with 12 AAC 38. 090. The s ign i f icance o f  an 18' boat 
is not c le a r .  Ray McNutt, Guide Board chairman, could be of more 
help on th is  proposed regu la t ion .

6. The purpose o f 12 AAC 3 8 . 1 4 0 ( a ) ( 3 )  was to assure that an applicant 
has v e r i f i a b l e  f i r s t  aid knowledge at the time of app l icat ion so that 
the Guide Board could remove f i r s t  aid questions from the written 
examination. These questions have been con t rove rs ia l  in the past. 
With the passage o f SB 294, however, a primary author i ty  f o r  the 
en t i re  section of  12 AAC 38.140 was removed by the repeal o f
AS 0 8 . 5 4 . 1 1 0 (1 2 ) .  The d iv is ion  is  cu r ren t ly  working on a new 
regu la t ion p ro jec t  that w i l l  include a proposal to repeal 12 AAC 
38.140 e n t i r e l y .  We be l ieve ,  however, that AS 08 .5 4 .1 1 0 (3 )  is 
su f f i c i e n t  author i ty  f o r  requir ing f i r s t  aid c e r t i f i c a t i o n  and 
suggest that th is  sect ion be approved and renumbered as a single 
separate section.

A fte r  you have received a response from the hoard chairman, your f in a l  review, 
ed i t ing ,  and approval f o r  f i l i n g  o f these regu la t ions would be appreciated.
We are beginning to work on a majcr reworking o f  a l l  guiae board regu la t ions ,  
including renumbering. Any comments or suggestions you have concerning the 
Guide Board and i t s  regu la t ions w i l l  be appreciated.
KH/wfs4643W
103186b
cc: Kathy Marshal 1, D i rec to r  .

Helen Welch, Administrative A s s i s t a n t s
Guide Board members



February 28, 1533

Clark Engel, Master Guide 
4129 Lana Court 
Anchorage, Alaska 95504 1

Dear Clark:

During the past few years the guiding industry through the Guide Board 

has made substantial improvements in cleaning up the industry and improv­
ing the image of guiding in Alaska. The Guide Beard distribution of ex­
clusive guide areas and it's thorough investigations of accusations made 

against members of the guiding industry have gone a long way to improving 
the guiding business in Alaska.

With over 1,100 licensed guides, ranging from Master Guides to Assistants 

it takes a well coordinated effort to ensure that the same standards are 
applied by the guiding industry throughout the state. The industry has 
an impact upon tourism and upon the image of the state of Alaska through 

the sportsmen that it caters to. This Board has helped standardize the 

practices and procedures through which the guides have operated thereby 
giving the guiding industry in Alaska a gooc image on the outside. From 

a law enforcement standpoint, during the past few years we have seen a 
steady decline in the number of guide related violations. In fact, in 

FY-S2 of the commercial users of the resource, the guiding industry had 
one of the lowest of violation rates of any in the state. I think this 
speaks highly on the industry and this trend should be continued. Guid­
ing has a role in Alaska and how big that rcle will be will depend en­
tirely upon the activities and the image of the industry.

Clark, this isn't much but I hope this will give you and your members 

some idea of how I felt the industry has progressed and the usefulness of 
the Board during my few years of association with them.

Sinperely,

Colonel Robert J. Stickles
Director

RJS/ r t
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W R I T T E N

S e c t i o n a l  A n a l y s i s  
M o r e  L e t t e r s  
R e s o u r c e s  C a l e n d a r  
M e m o  T a m
M e m o  t o  B e n  re: L y m a n  
M a x  re: m i n u t e s ? ? ?

T E L E C O N F E R E N C E

C a l l  J u n e a u  re: s i t e s  
E g e g i k ,  /  

rr

e: B e t h e l  
P o r t  H e i d e n

O U T F I T T E R  C A L L S

C a r o l  K l u t x c h  
K a r l  L a n e  
W H i t e  C o u g a r  
J a y  M a s s e y

P a d s  /
P e n s /

P e n c i l s  
s c r a p  P a d s

w r i t e ,  c o m p i l e  x e r o x  

B i l l s

P u b l i c  P a c k e t s

W I T N E S S E S

E d

S e a r g e n t  B o u t a n g

J a c k  J o r d a n  
L i z a  M c C r a c k e n

K e v i n g  H e n d e r s o n / J e n n y  S t r i c k i e r  

D a v e  T i m

C h u c k ^ W p a r  (sp?)

G a m e  B o a r d  P e o p l e
G u i d e  L i c e n s i n g  & C o n t r o l  B o a r d  P e o p l e

B e t h  Zieglrer



R E S E A R C H

P a g e  9 o f  R e p o r t  r e g i s t e r e d  a n d  m a s t e r  g u i d e s  c a n  h a v e  a m a x .  o f  t h r e e  
e x c l u s i v e  a r e a s / d e s i g n a t e d  a r e a s  c h e c k  o n  c u r r e t n  law.

G u i d e  B o a r d  M e m b e r s h i p  - a r e  a l l  g u i d e s ?

I n f o ,  o n  E x a m i n e r s  a n d  w h o  b e c o m e s  a g u i d e .

* * * M a p s * * *



H O U S E  R E S O U R C E S  C O M M I T T E E  H E A R I N G S

A g e n d a  f o r  H e a r i n g s  & T e l e c o n f e r e n c e  O n  H B  183 - G u i d e s  & O u t f i t t e r s
R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n ,  C o - c h a i r

O c t o b e r  14-1 5 ,  1987

W E D N E S D A Y  O C T O B E R  14. 1 9 8 7  

9 : 0 0  A M  - 1 2 : 0 0  N O O N

I I n t r o d u c t i o n s

II O p e n i n g  R e m a r k s

R e m a r k s  o n  t h e  I s s u e  . R e p r e s e n t a t i v e  H e r r m a n n  
S e n a t o r  C o g h i l l ' s  O f f i c e  - S t a t u s  o f  S B  1 9 1

I I I  H i s t o r y  o f  G u i d i n g  i n  A l a s k a

C h u c k  W e i r  - M e m b e r ,  G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  
C h a r l e s  W a r d  & O t h e r  S t a f f ,  G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d

I V  D i v i s i o n  o f  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  

E n f o r c e m e n t  a c t i o n s ,  V i o l a t i o n s ,  E n f o r c e m e n t  F u n d s

V  A s s i s t a n t  A t t o r n e y  G e n e r a l  
I s s u e s  c o n c e r n i n g  R e s i d e n c y
T h e  R o l e  o f  t h e  G a m e  B o a r d  in m a k i n g  a l l o c a t i o n s

1 2 : 0 0  N O O N  - 1 : 3 0  P M  - L U N C H

1 : 3 0  P M  - 5 : 0 0  P M

V I  Q u e s t i o n / A n s w e r s

Q u e s t i o n s  o f  w i t n e s s e s  f r o m  l e g i s l a t o r s
L e g i s l a t o r s '  d i s c u s s i o n  o n  i s s u e  a n d  s u g g e s t i o n s  f o r  c h a n g e  
R e q u e s t s  f r o m  l e g i s l a t o r s  f o r  f u r t h e r  w i t n e s s e s

T H U R S D A Y  O C T O B E R  14. 1 9 8 7

9 : 0 0  A M  - 1 2 : 0 0 , N O O N

C a r r y  O v e r  F r o m  W e d n e s d a y

1 2 : 0 0  N o o n  - 1 : 3 0  P M  - L u n c h

1 : 3 0  P M  - 5 : 0 0  P M

P u b l i c  T e s t i m o n y  m a y  b e g i n  p e n d i n g  c o m p l e t i o n  o f  l e g i s l a t o r s '  

d i s c u s s i o n

F R I D A Y  O C T O B E R  16. 1 9 8 7

9 : 0 0  A M  - 1 2 : 0 0  N O O N  
1 : 3 0  P M  - 5 : 0 0  P M

T h e s e  t i m e s  a r e  r e s e r v e d  f o r  P u b l i c  T e s t i m o n y .



TOTIE ®IF ALASKA 
¥001 IL11 SO 81 ATS IB POOCH  Y .S T A I f  CAPIIO t 

X JN tA U , A tA S K A W B I I 
V0;-<6S-3000

LEGtSLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988

C o p i e s  of m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  

i n  t h i s  file. T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  C M P R .  I n  o r d e r  to s a v e  s p a c e  c o p i e s  o f  m i n u t e s  

h a v e  n o t  b e e n  l e f t  i n  t h e  f i l e s .
M a r y  V a n  N i m w e g e n

% ' 3 < D a . K H .
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I N  T H E S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

K E N N E T H  D. O W S I C H E K ,  )
)

A p p e l l a n t ,  )

)
v s . )

)
S T A T E  OF  A L A S K A ,  G U I D E  )
L I C E N S I N G  A N D  C O N T R O L  BOARD, )

)
A p p e l l e e .  )

Ca se  No. 3A N  79-23 87  C iv il

A P P E A L  F R O M  TH E D E C I S I O N  O F  T H E  G U I D E  L I C E N S I N G  
AND  C O N T R O L  B O A R D  O F T H E  S T A T E  O F  A L A S K A

B R I E F  O F A P P E L L E E

H A R O L D  M. B R O W N  
A T T O R N E Y  G E N E R A L

By: 

A s s i s t a n t  A t t o r n e y  Ge n e r a l

S t a t e  o f A l a s k a  
D e p a r t m e n t  of  L a w  
1031 W. 4t h Ave., Su ite 200 
A n c h o r a g e ,  A l a s k a  99501 
T e l e p h o n e :  9 0 7 - 2 7 6 - 3 5 5 0

A t t o r n e y  for A p p e l l e e

F i l e d  J a n u a r y  30, 1986 in the 
S u p e r i o r  C o u r t  for the St ate 
of A la ska .

C l e r k  o f  t h e  C o u r t



I S S U E S  P R E S E N T E D

1. A r e  s t a t u t e s  a n d  r e g u l a t i o n s  t h a t  a u t h o r i z e  a n d  d i r e c t  the 

G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  to c o n s e r v e  t h e  s t a t e ' s  

g a m e  r e s o u r c e s  a n d  p r e s e r v e  t h e  g u i d i n g  p r o f e s s i o n ,  b y  

r e g u l a t i n g  g u i d i n g  a c t i v i t y  in g u i d e  u n i t s  17 a n d  19 

u n c o n r t i t u t i o n a l  on t h e i r  f a c e s ?

2. D i d  t h e  g u i d e  b o a r d  p r o p e r l y  a p p l y  ins r e g u l a t i o n s  to 

O w s i c h e k ,  or, in t r e a t i n g  hiir. e q u a l l y  w i t h  a i l  s i m i l a r l y  

s i t u a t e d  p e r s o n s  a p p l y i n g  f o r  e x c l u s i v e  u s e  a r e a  p e r m i t s ,  

u n j u s t l y  d i s c r i m i n a t e  a g a i n s t  h i m ?

3. C a n  O w s i c h e k  m a i n t a i n  a d a m a g e s  c l a i m  a g a i n s t  t h e  s t a t e  in 

t h e  f a c e  o f  A S  0 9 . 5 0 . 2 5 0 ,  a n d  o f  t h e  s t a t e ’s c o m m o n  l a w  

q u a s i - j u d i c i a l  i m m u n i t y  f r o m  s u i t ?

I N T R O D U C T I O N

T h i s  a p p e a l  i n v o l v e s  a c h a l l e n g e  to t h e  e x c l u s i v e  u s e

g u i d i n g  a r e a  s y s t e m ,  e m p l o y e d  s i n c e  19 7 4  to r e g u l a t e  b i g  g a m e

g u i d i n g  a c t i v i t i e s  in A l a s k a .  D e s p i t e  t h e  v o l u m i n o u s  a r g u m e n t s  

a d v a n c e d ,  the b a c k g r o u n d  o f  t h i s  c a s e  a n d  the n a t u r e  o f

O w s i c h e k 1s c h a l l e n g e s  to the s y s t e m  a r e  s i m p l e .  T h e  G u i d e

L i c e n s i n g  a n d  C o n t r o l  B o a r d  (the " b o a r d " ) ,  p u r s u a n t  to s t a t u t e s ,  

a d o p t e d  r e g u l a t i o n s  to i m p l e m e n t  a system, o f  e x c l u s i v e  u s e

g u i d i n g  a r e a s ,  d e s i g n e d  to a l l e v i a t e  the t r e m e n d o u s  a n d

i n c r e a s i n g  p r e s s u r e s  e x e r t e d  on the s t a t e ' s  s e n s i t i v e  n a t u r a l

r e s o u r c e s  b y  p r o f e s s i o n a l  g u i d e s ,  a n d  f u r t h e r  d e s i g n e d  to 

p r e s e r v e  the v i a b i l i t y  o f  the g u i d i n g  p r o f e s s i o n .  In 1976,
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O w s i c h e k  a p p l i e d  for  an area. H o w e v e r ,  he  di d  n o t  ir.eet the 

b o a r d ' s  s t a t e d  a p p l i c a t i o n  c r it er ia , so his a p p l i c a t i o n  w a s  

d e ni ed . In 1978 O w s i c h e k  r e a pp li ed ,  w a s  f o u n d  q u a l i f i e d ,  and, 

b a s e d  u p o n  his s u c c e s s f u l  h i s t o r y  of g u i d i n g  in a p a r t i c u l a r

ar e a ,  w a s  a s s i g n e d  that a r e a  f o r  h i s  e x c l u s i v e  g u i d i n g  use. 

B e c a u s e  he w a s  n o t  h a p p y  w i t h  the a r e a  a s s i g n e d  to hirr., O w s i c h e k  

a p p e a l e d  the b o a r d ' s  d e c i s i o n ,  c h a l l e n g i n g  the b a s i s  a n d  t h e  

i m p l e m e n t a t i o n  o f  the e n t i r e  e x c l u s i v e  u s e  a r e a  s y s t e m .  H e  

a l l e g e s  t h a t  t h e  s t a t u t e s  a n d  r e g u l a t i o n s  a u t h o r i s i n g  t h e  a r e a  

s y s t e m  a r e  i n v a l i d ,  a n d  t h a t  e v e n  if the s t a t u t e s  a n d  r e g u l a t i o n s  

a r e  v a l i d ,  the b o a r d  s o m e h o w  d i s c r i m i n a t e d  a g a i n s t  him. O w s i c h e k  

r e q u e s t s  a d e c l a r a t o r y  j u d g m e n t  a n d  m o n e y  d a m a g e s .  His c h a r g e s  

a r e  w i t h o u t  m e r i t .

S T A T E M E N T  O F  T H E  C A S E  

P r o f e s s i o n a l  g u i d i n g ,  l i k e  o t h e r  c o m m e r c i a l  i n d u s t r i e s  

w h i c h  e x i s t  b y  the b o u n t y  o f  A l a s k a ' s  r e n e w a b l e  n a t u r a l  

r e s o u r c e s ,  f a c e d  a c r i s i s  in the e a r l y  1 9 7 0 ' s .  A l a s k a ' s  

p o p u l a t i o n  e x p l o s i o n ,  c o u p l e d  w i t h  the e f f i c i e n c y  o f  

a i r c r a f t - 1  .sed h u n t i n g ,  l e d  to an o v e r c r o w d e d  i n d u s t r y ,  w i t h  t o o  

m a n y  g u i d e s  p u t t i n g  too m u c h  p r e s s u r e  o n  a f e w  s e n s i t i v e  a r e a s .

R e c o g n i s i n g  t h e  p r o b l e m ,  the l e g i s l a t u r e  t o o k  a c t i o n  in 197 3 ,

c r e a t i n g  the G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  to r e g u l a t e  t h e

i n d u s t r y .  A S  0 8 . 5 4 . 0 1 0 .  It s p e c i f i c a l l y  i n s t r u c t e d  the b o a r d

to, i n t e r  a l i a , " e s t a b l i s h  g u i d e  p e r f o r m a n c e  s t a n d a r d s  a n d  

r e g u l a t e  a c t i v i t y , "  a n d  " p r o h i b i t  g u i d i n g  a c t i v i t i e s  w h i c h  a r e  

... u n s a f e ,  a g a i n s t  p r i n c i p l e s  o f  c o n s e r v a t i o n ,  d e g r a d i n g  to the 

g u i d i n g  p r o f e s s i o n ,  or w h i c h  a d v e r s e l y  a f f e c t  the n a t u r a l  

r e s o u r c e s . "  A S  O S . 5 4 . 0 4 0 ( a ) (3) a n d  ( a ) ( 6 ) .  A S  0 8 . 5 4 . 0 5 0  c a v e



the b o a r d  b r o a d  a u t h o r i t y  to c a r r y  out its du t ies . 1/

A m o n g  the b o a r d ' s  f i r s t  c o n c e r n s  w e r e  the p r o b l e m s

c a u s e d  by  too m a n y  g u i d e s  o p e r a t i n g  in too f e w  ar eas . T h e s e

p r o b l e m s  i n c l u d e d  p o t e n t i a l l y  v o l a t i l e  c o n f l i c t s  b e t w e e n  gu id e s  

in the bush, E x h i b i t  B, at 5, 7; R. 35, 37, 65- 67,  2/,

o v e r h u n t i n g  in s e n s i t i v e  a r e a s  l e a d i n g  to d e p l e t i o n  of s pe ci es.  

R. 13, 34; Tr. 205, a n d the d e c l i n i n g  a b i l i t y  of p r o f e s s i o n a l

g u i d e s  to m a k e  a livi ng.  R. 74-75. The b o a r d  d e v i s e e  a

r e g u l a t o r y  s y s t e m  to r e m e d y  these pr obl ems , as w e l l  as to s p r e a d  

g u id e p r e s s u r e s  t h r o u g h o u t  the state, gi ve  gu ide s i n c e n t i v e  to 

c o n s e r v e  g a m e  r e s o u r c e s ,  i n c r e a s e  the q u a l i t y  cf g u i d e d  hu n ts , 

a s s i s t  in p o l i c i n g  the p r o f e s s i o n ,  a l l o w  n e w  gu id es  to b r e a k  into 

the p r o f e s s i o n ,  and a s s i s t  in m a i n t a i n i n g  g o o d  r e l a t i o n s  b e t w e e n  

the p r o f e s s i o n  a n d the pu b l i c .  E x h i b i t  B, at 21-2-, 35.

In 1974, the b o a r d  a d o p t e d  12 A A C  33.0 40,  w h i c h  

e s t a b l i s h e d  as g u i d e  d i s t r i c t s  the 26 ga m e u ni ts into w h i c h  the 

state h a d  b e e n  d i v i d e d  _3/ , a n d  12 A A C  38.050, w h i c h  p r o v i d e d  that

1_/ A g o o d  s y n op si s o f the h i s t o r i c  basis for the e x c l u s i v e  ar e a
s y s t e m  and  the a c t i o n s  o f  the b o a r d  wa s p r e s e n t e d  to the H o u s e
R e s o u r c e s  C o m m i t t e e  by  the b o a r d ' s  c h a i r m a n  in 1976. It is
a t t a c h e d  as E x h i b i t  B.

2/ C i t a t i o n  r e f e r e n c e s  are: R . , r e c o r d  on ap pe al;  Tr. ,
D e ce mb er , 1977 m e e t i n g  t r a n s c r i p t ;  and 0. Br. , A p p e l l a n t ' s  Brief.

3/ Th e d i s t i n c t i o n  b e t w e e n  u n it s and ar eas  is c r u c i a l  to this 
case. A "u n it " (or d i s t r i c t )  is one of the m a j o r  d i v i s i o n s  of 
the st ate  for a d m i n i s t r a t i v e  pur po ses . An  " a r e a "  is a 
s u b d i v i s i o n  of a unit, w h i c h  is a s s i g n e d  for the e x c l u s i v e  
g u i d i n g  use of a p a r t i c u l a r  g u i d e  or guides. A  g u i d e  r u s t  be 
c e r t i f i e d  for an y u n i t  in w h i c h  he w i s h e s  to operate; he m a y  t h e n  
g u i d e  in his e x c l u s i v e  a r e a  or in any "o p e n "  a r e a  (areas ret  
a s s i g n e d  to a p a r t i c u l a r  guide) in the unit. A s s i g n m e n t  of an 
ar e a does n o t  pass a ny  r i g h t s  to the land. Th e s y s t e m  m e r e l y

( Fo ot not e C o n t i n u e d )
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g u i d e s  c o u l d  r e g i s t e r  t h e i r  m a i n  c a m p s  in c e r t a i n  h i g h l y  

p r e s s u r e d  u n i t s  (16 a n d  20, and, in  1975, 8), in o r d e r  to a c q u i r e  

e x c l u s i v e  g u i d i n g  a r e a s  a r o u n d  t h e i r  camps. In effe ct,  the 

s y s t e m  " g r a n d f a t h e r e d "  t h o s e  g u i d e s  w i t h  the g r e a t e s t  e x p e r i e n c e  

an d  i n v e s t m e n t  in p a r t i c u l a r  ar ea s,  w h i l e  e n c o u r a g i n g  o th er  

guid es  to o p e r a t e  in less  p r e s s u r e d  areas. 4/ E x h i b i t  B, at 13. 

The  s y s t e m  m a y be c o m p a r e d  to the c o m m e r c i a l  f is h in g l i m i t e d  

e n tr y system, e x c e p t  that  w h i l e  f i s h e r m e n  w h o  did not m e r i t

g r a n d f a t h e r  rig ht s w e r e  f o r c e d  o u t  of their p r o f e s s i o n

a l t o g e th e r,  gui de s w h o  d id  n o t  m e r i t  g r a n d f a t h e r  ri g h t s  s i m p l y  

h a d  to m o v e  th eir  o p e r a t i o n s  in to  d i f f e r e n t  areas, and  w h i l e  

l i m i t e d  e n t r y  i n v o l v e d  a s i n g l e  d e t e r m i n a t i v e  a p p l i c a t i o n  peri od , 

n e w  gu i d e s  are a l w a y s  a b l e  to e s t a b l i s h  q u a l i f i c a t i o n s  and, 

p e r i o d i c a l l y ,  m a y  a p p l y  for  e x c l u s i v e  u s e  areas.

In 1976, the l e g i s l a t u r e  e x p r e s s l y  e n d o rs e d the b o a r d ’s 

ac ti ons , o r d e r i n g  the b o a r d  to s i m i l a r l y  re gu la te  the e n t i r e  

state. AS 0 8 . 5 4 . 0 4 0 ( a ) ( 8 )  (eff. 1- 1- 77 ) (See pages 11-15, 

i n f r a .). In J a n u a r y ,  1976, the b o a r d  ad o p t e d  r e g u l a t i o n s  

e x t e n d i n g  the s y s t e m  to the re s t of  the state. R. 71, 12 A A C

(Fo ot no te  Con ti nu ed )
p r o v i d e s  that as b e t w e e n  g u i d e s ,  o n l y  c e r t a i n  ones m a y  o p e r a t e  in 
c e r t a i n  areas. U n g u i d e d  h u n t e r s  ar e no t  a f f e c t e d  at all by the 
system.

£/  12 A A C  38 .05 0 a l l o w e d  the b o a r d  to c o n s i d e r  "o cc up an cy , use,
and f i n a n c i a l  v al u e "  in a w a r d i n g  are as . T he  bo a r d ' s  p o l i c y  has
a l wa y s  b e e n  to rat e p a s t  us e  as the h i g h e s t  priority. For  u n i t s
l i m i t e d  b e f o r e  1977 (i . e , u n i t s  8, 16 and 20) b o a r d  p o l i c y
r e q u i r e d  p r o o f  of use or one a r e a  in f o u r  c o n s e c u t i v e  years. R. 
48. Fo r all o t h e r  u n i t s  the b o a r d  has g e n e r a l l y  r e q u i r e d  p r o o f  
of  use  of the area in t h re e of  the five years p r e c e d i n g  
a p p l i c a t i o n  (two of five y e a r s  Lor t e m p o r a r y  p e r m i t s ) , a l t h o u g h
the b o a r d  v a r i e d  the s t a n d a r d s  s o m e w h a t  to ac c o u n t  for
d i f f e r e n c e s  a mo ng  units. 0. Br. A p p e n d i x  A; T. 194.
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3 8 . 0 5 0  (as am. 2 - 2 5 - 7 7 ) .  I n  A p r i l  of that y e a r  the b o a r d  

e s t a b l i s h e d  N o v e m b e r  1 , 1976 as the a p p l i c a t i o n  and q u a l i f i c a t i o n  

d e a d l i n e  for areas i n  all u n i t s  n o t  y e t  limited, and n o t i f i e d  al l 

r e g i s t e r e d  and  m a s t e r  g u i d e s  of the de ad l i n e .  R. 75-76. At its 

D e c e m b e r ,  1977 m e e t i n g ,  the b o a r d  r u l e d  on a p p l i c a t i o n s  f o r  a r e a s  

in u n i t s  17 a n d  19, the s u b j e c t s  o f  t h i s  a p p e a l .  R e j e c t e d  

a p p l i c a n t s  f o r  t h e s e  u n i t s  w e r e  a l l o w e d  to file p e t i t i o n s ,  w h i c h  

w e r e  h e a r d  at the Novem' ar, 1978 b o a r d  m e e t i n g .

In M a y ,  1 9 7 3 ,  n e w  r e g u l a t i o n s  w e r e  filed, g o v e r n i n g  a l l  

e x c l u s i v e  a r e a  a p p l i c a t i o n s  to be f i l e d  d u r i n g  s u b s e q u e n t  

a p p l i c a t i o n  p e r i o d s .  12 A A C  3 S . 0 5 1  et^ s e o . T h e s e  r e g u l a t i o n s  

c o d i f i e d  t h e  b o a r d ' s  a p p l i c a t i o n  s t a n d a r d  r e q u i r i n g  t h r e e  y e a r s  

o f  u s e  o u t  o f  the p r e v i o u s  f i v e  y e a r s  to o b t a i n  a n  a r e a ,  a n d  

c h a n g e d  o t h e r  a s p e c t s  o f  t h e  s y s t e m  (e . g . , the r e q u i r e m e n t  t h a t  

a p p l i c a n t s  m a i n t a i n  a c a m p  in the a r e a ) .  P e r i o d i c a l l y ,  the b e a r d  

o p e n s  u n i t s  f o r  a p p l i c a t i o n s ;  g u i d e s  w h o  h a v e  b e e n  o p e r a t i n g  in 

o p e n  a r e a s  m a y  th u s  s e c u r e  t h o s e  t e r r i t o r i e s  as e x c l u s i v e  a r e a s .

K e n  O w s i c h e k  a p p l i e d  f o r  a n  a r e a  in u n i t s  17 a n d  19 

d u r i n g  the 1 9 7 6  a p p l i c a t i o n  p e r i o d ,  the f i r s t  y e a r  in w h i c h  h e  

g u i d e d  h u n t s ,  t h e  y e a r  h e  o b t a i n e d  h i s  g u i d e  l i c e n s e ,  a n d  t h e  

y e a r  h e  a c q u i r e d  a f i s h i n g  ( a n d  l a t e r  h u n t i n g )  l o d g e  o n  L a k e  

C l a r k  (in u n i t  9, w h e r e  O w s i c h e k  h a s  n e v e r  b e e n  c e r t i f i e d  to 

g u i d e  -- h i s  c e r t i f i c a t i o n  is l i m i t e d  to u n i t s  17, IS a n d  19). 

T h e  b o a r d  d e n i e d  h i s  a p p l i c a t i o n ,  b e c a u s e  he d i d  n o t  m e e t  t h e  

q u a l i f i c a t i o n  r e q u i r e m e n t  o f  t w o  y e a r s  o f  u s e  (for a t e m p o r a r y  

p e r m i t )  b e f o r e  N o v e m b e r ,  1976. O w s i c h e k  f i l e d  a p e t i t i o n ,  w h i c h  

w a s  r e f e r r e d  to a h e a r i n g  o f f i c e r .  B e f o r e  the h e a r i n g  o f f i c e r ,  

•hek a n d  the b o a r d  a g r e e d  t h a t  w h i l e  O w s i c h e k  h a d  n o t  b e e n
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q u a l i f i e d  to r e c e i v e  a n  a r e a  in 1 97 6 ,  he w a s  so q u a l i f i e d  in 

1978 .  R. Vol. I I I A ,  4 7 6 - 4 7 7 .  He t h e n  f i l e d  a n e w  a p p l i c a t i o n  

f o r  a n  e x t r e m e l y  l a r g e  a r e a  s t r a d d l i n g  the b o r d e r  of u n i t s  17 a n d  

19. S e e  a p p l i c a t i o n  m a p s .  T h e  b o a r d  c o n s i d e r e d  O w s i c h e k ' s  

t e s t i m o n y  o n  h i s  u s e  o f  t h e  a r e a ,  e v i d e n c e  o f  its c a r r y i n g  

c a p a c i t y ,  a n d  the s i t u a t i o n s  o f  the o t h e r  g u i d e s  in the v i c i n i t y ,  

as its r e g u l a t i o n s  r e q u i r e d .  T h e  b o a r d  g r a n t e d  O w s i c h e k  t h e  o p e n  

p o r t i o n  o f  t h e  a p p l i e d - f o r  a r e a ,  f r o m  w h i c h  he had t a k e n  b e a r ,  

m o o s e  a n d  c a r i b o u  d u r i n g  t h e  p r e v i o u s  yea r .  5/ T h i s  a r e a  w a s

c o m p a r a b l e  to a r e a s  a s s i g n e d  to o t h e r  g u i d e s .  F e b r u a r y  1 9 7 9

m e e t i n g ,  t a p e s  ?/ll a n d  12. O w s i c h e k  a p p e a l s  the b o a r d ' s  

d e c i s i o n .

D I S C U S S I O N

O w s i c h e k ' s  a p p e a l  o f  the b o a r d ' s  d e c i s i o n  c o n s i s t s  of 

v a g u e l y  d e f i n e d  a t t a c k s  o n  t h e  v a l i d i t y  o f  the b o a r d ' s  s t a t u t e s , 

its r e g u l a t i o n s ,  a n d  its i m p l e m e n t a t i o n  o f  the e x c l u s i v e  a r e a  

s y s t e m .  N o t a b l y ,  he do e s  n o t  a n a l y z e  the b o a r d ' s  a p p l i c a t i o n  o f  

i t s  s t a t u t e s  a n d  r e g u l a t i o n s  to h i s  e x c l u s i v e  a r e a  a p p l i c a t i o n s ,  

b u t  r a t h e r  p r e s e n t s  a c o l l e c t i o n  of w h a t  h e  s e e s  as

i n c o n s i s t e n c i e s  in b o a r d  d e c i s i o n s  d u r i n g  the c o u r s e  o f  its 

h i s t o r y ,  to p r o v e  the u n c o n s t i t u t i o n a l i t y  o f  the s t a t u t e s ,

r e g u l a t i o n s  a n d  e x c l u s i v e  a r e a  s y s t e m .  O w s i c h e k ' s  a l l e g a t i o n s  of 

i n c o n s i s t e n c y ,  a n d  the b o a r d ' s  d e c i s i o n s  on O w s i c h e k ' s

_5/ O w s i c h e k ' s  r e p e a t e d  a s s e r t i o n s  t h a t  t h e  b o a r d  d e n i e d  h i s  
a p p l i c a t i o n  f o r  a n  area, a n d  t h a t  the b o a r d ' s  d e c i s i o n  p u t  h i m  
o u t  o f  b u s i n e s s ,  a r e  p a t e n t l y  f a l s e .  O w s i c h e k  r e c e i v e d  a n d  h o l d s  
to th i s  d a y  t h e  p o r t i o n  o f  h i s  a p p l i e d - f o r  a r e a  in w h i c h  h e  h a d  
b e e n  h u n t i n g .  N o r  has he b e e n  p u t  o u t  o f  b u s i n e s s .  S i n c e  1 9 7 9  
h e  h a s  g u i d e d  m o r e  t h a n  two d o z e n  h u n t e r s  in u n i t s  17, 18 a n d  19.



, ».
I

-1

c

6

7

a
g

1 0

n

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

IN T H E  S E N A T E

CS F O R  SEN ATE  BILL NO. 191 (

IN TH E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

For a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the G u i d e  B o a r d  and b i g  g a m e

g ui din g,  t r a n s p o r t i n g ,  o u t f i t t i n g ,  a n d  h u n t i n g  a n d  

e s t a b l i s h i n g  an i n t e r i m  ta sk  f o r c e  on g u i d i n g  a n d  t h e  

c o m m e r c i a l  tak ing  o f  b i g  g am e; a n d  p r o v i d i n g  f o r  an 

e f f e c t i v e  date."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  08.01 .065 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to 

r e a d :

(e) N o t w i t h s t a n d i n g  other p r o v i s i o n s  o f  this se ct ion , the d e ­

p a r t m e n t  s hal l e s t a b l i s h  the a m o u n t  o f  a fee f o r  a n o n r e s i d e n t  g u i d e  

l i c e n s e  at t h re e times the a m o u n t  o f  the f e e  f o r  a r e s i d e n t  g u i d e  

l i c e n s e .

* Sec . 2. AS  0 8 , 0 3 . 0 1 0 ( c ) (20) is a m e n d e d  to r e ad :

(20) G u i d e  B o a r d  (AS 0 8 . 5 4 . 0 1 0 )  -- J u n e  30, 1989 [19881.

* Sec. 3. A S  0 8 . 5 4 . 2 1 0  is amended to read:

Sec. 0 8 . 5 4. 21 0.  U N L A W F U L  ACTS. (a) It is u n l a w f u l  for

(1) a g ui de  [MASTER GUIDE, R E G I S T E R E D  GUI DE , S P E C I A L  GU ID E,  

C L A S S  A  A S S I S T A N T  GUIDE, OR A S S I S T A N T  G U I D E ]  to fail to P r o m p t l y  

CTIMELY] r e p o r t  to the D e p ar tm en t o f  P u b l i c  S a f e t y ,  d i v i s i o n  of f i s h  

and  w i l d l i f e  p r o t e c t i o n ,  and in no e v e n t  l a t e r  than 30 days, a v i o l a­

tio n  of  a st ate  fish, game, or g u i d i n g  s t a t u t e  or r e g u l a t i o n  that the 

g u i d e  r e a s o n a b l y  b e l i e v e s  was c o m m i t t e d  by a c l i e n t  or an e m p l o v e e  o f  

the gu ide ;

(2) a e u i d e  to commit, o r  a i d  the c o m m i s s i o n  o f  a v i o l a t i o n

-1- C S S B  191( )



of t h i s  c h a p t e r  or o f  a s t a t e  g a m e  o r  g u i d i n g  s t a t u t e  o r  r e g u l a t i o n  or 

to p e r m i t  t h e  c o m m i s s i o n  o f  a v i o l a t i o n  t h a t  t h e  g u i d e  k n o w s  o r  r e a ­

s o n a b l y  b e l i e v e s  is b e i n g  o r  w i l l  b e  c o m m i t t e d  w i t h o u t  a t t e m p t i n g  to 

p r e v e n t  it, s h o r t  o f  u s i n g  f o r c e ,  a n d  w i t h o u t  r e p o r t i n g  it;

(3) a p e r s o n  to g u i d e  w i t h o u t  h a v i n g  a c u r r e n t  v a l i d  g u i d e  

l i c e n s e  a n d  r e s i d e n t  h u n t i n g  l i c e n s e  i n  a c t u a l  p o s s e s s i o n ;

(4) a p e r s o n  w i t h o u t  a c u r r e n t  v a l i d  r e g i s t e r e d  o r  m a s t e r

g u i d e  l i c e n s e  to a d v e r t i s e  as o r  r e p r e s e n t  to be

(A) a g u i d e ; or

(B) a n  o u t f i t t e r  o f f e r i n g  b i g  g a m e  h u n t i n g  s e r v i c e s  

[ W I T H O U T  H O L D I N G  A  C U R R E N T  V A L I D  G U I D E  L I C E N S E ] ;

(5) a g u i d e  to i n t e n t i o n a l l y  o b s t r u c t  o r  h i n d e r  o r  a t t e m p t

to o b s t r u c t  o r  h i n d e r  l a w f u l  h u n t i n g  e n g a g e d  in b y  a p e r s o n  w h o  is n o t

a c l i e n t  o f  the g u i d e ;

(6) a p e r s o n  to g u i d e  w i t h o u t  b e i n g  v a l i d l y  l i c e n s e d  as a

g u i d e  u n d e r  t h i s  c h a p t e r  a n d  as a r e s i d e n t  h u n t e r  u n d e r  A S  16;

(7) a n  a s s i s t a n t  g u i d e  to c o n t r a c t  to c o n d u c t  a g u i d e d

h u n t ;

(8) a n  a s s i s t a n t  g u i d e  to b e  in the f i e l d  o n  a g u i d e d  h u n t

e x c e p t  w h i l e  e m p l o y e d  a n d  s u p e r v i s e d  b y  a r e g i s t e r e d  o r  m a s t e r  g u i d e .

(b) A  p e r s o n  w h o  v i o l a t e s  (a)(1) - (5) o f  this s e c t i o n  is g u i l t y  

o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  is p u n i s h a b l e  by a f i n e  o f  n o t

m o r e  t h a n  $ 2 , 0 0 0  [ $ 1 , 0 0 0 ]  or b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e

year, o r  b y  b o t h ,  a n d  the p e r s o n ' s  l i c e n s e  m a y  be r e v o k e d  for a p e r i o d

up to f r v e  y e a r s .  H o w e v e r ,  a p e r s o n  w h o  e n g a g e s  in g u i d i n g  a c t i v i t y

d u r i n g  the p e r i o d  f o r  w h i c h  the p e r s o n ' s  l i c e n s e  is s u s p e n d e d  or 

r e v o k e d  u n d e r  th i s  c h a p t e r ,  o r  w h o  v i o l a t e s  (a)(6) - (8) o f  this

s e c t i o n ,  is g u i l t y  o f  a f e l o n y  p u n i s h a b l e ,  u p o n  c o n v i c t i o n ,  by a f i n e  

of not m o r e  t h a n  $ 5 , 0 0 0  a n d  by i m p r i s o n m e n t  for n o t  less t h a n  o n e  v e a r  

C S S B  191( ) -2-
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1
nor  m o r e  Chan  t h r e e  yea rs . In a d d i t i o n  to p u n i s h m e n t  for a felony, 

all guns, f i s h i n g  tackle, boats, a i r c r a f t ,  a u t o m o b i l e s  or o t h e r  v e h i­

cles, c a m p i n g  ge a r and o t h e r  e q u i p m e n t  and p a r a p h e r n a l i a  used  in, or 

in aid of, g u i d i n g  a c t i v i t y  en g a g e d  i;; d u r i n g  the p e r i o d  of s u s p e n s i o n  

or r e v o c a t i o n  m a y  be s e i z e d  by p e r s o n s  a u t h o r i z e d  to en f o r c e  this 

c h a p t e r  and  m a y  be f o r f e i t e d  to the s t a t e  as p r o v i d e d  u n d e r  AS 16.05.- 

195.

Sec. 4. AS 0 8 . 5 4 . 2 4 0 ( 3 )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(3) "g u i d e "  or " g u i d i n g "  m e a n s  a c c o m p a n y i n g  or b e i n g  p r e­

sent w it h,  or p r o v i d i n g  a camp or p e r s o n a l  s e rv ic e for, a bi g game 

h u n t e r  in the field, p e r s o n a l l y  or t h r o u g h  an as s i s t a n t ,  for c o m p e n­

sa t i o n  or w i t h  the i nt e n t  or an a g r e e m e n t  to r e c e i v e  co mp e n s a t i o n ;  

" g u i d e "  or " g u i d i n g "  does not i n c l u d e  a c c o m p a n y i n g  or b e i n g  p r e s e n t  

w i t h  a h u n t e r

(A) in a b o a t  w i t h  l i v i n g  qua rt ers ;

at a l a w f ul ly  e s t a b l i s h e d  c a b i n  or p e r m a n e n t(B)

l o d g e ;

(C) w h i l e  p r o v i d i n g  t r a n s p o r t a t i o n  to or f r o m  the 

field, if the p e r s o n s  p r o v i d i n g  t r a n s p o r t a t i o n  and the pe rs on s 

b e i n g  t r a n s p o r t e d  do not stalk, p ur sue , track, kill, or a t t em pt  

to k i l l  b i g  game; or

(D) in a camp  w h i l e  a t t e n d i n g  to h or s e s  that are be ing  

u s e d  to t r a n s p o r t  big  game h u n t e r s  to or from the field;

Sec. 5. AS  1 6 . 0 5 . 4 0 7  is r e p e a l e d  and r e e n a c t e d  to read:

{Sec r r  1 M  5Jf4 0 7_" | N O N R E S I D E N T  H U N T I N G  BIG G A M E  A N I M A L S  M U S T  3E 

A C C O M P A N I E D .  fa) A n o n r e s i d e n t  m a v  not hunt, pursue, or take a brcvn

TTTTT%
bear, g r i z z l y  bear, p o la r bear, goatj , o r s h ee p in the state, un l es s 

p e r s o n a l l y  a c c o m p a n i e d  by

{ * 1 a guide l i c e n s e d  u n d e r  AS ?•. 5 4 ; -r
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(2) a r e s i d e n t  20 y e a r s  of a g e  o r  o l d e r  w h o  h a s  h u n t e d  in 

a n d  is f a m i l i a r  w i t h  the t e r r a i n  and e n v i r o n m e n t  in t h e  g a m e  m a n a g e­

m e n t  u n i t  in w h i c h  t h e  h u n t i n g  takes p l a c e  a n d

(A) is t h e  s p o u s e  of the n o n r e s i d e n t ;  or

(B) is r e l a t e d  to the n o n r e s i d e n t ,  w i t h i n  a n d  i n c l u d­

ing  t h e  s e c o n d  d e g r e e  o f  k i n d r e d ,  b y  m a r r i a g e  o r  b l o o d .

(b) A  n o n r e s i d e n t  m a y  n o t  hunt, p u r s u e ,  or t a k e  a m o o s e  cr 

c a r i b o u  in the s t a t e ,  u n l e s s  p e r s o n a l l y  a c c o m p a n i e d  b y

(1) a g u i d e  l i c e n s e d  u n d e r  AS 0 8 . 5 4 ;  o r

(2) a r e s i d e n t  20 y e a r s  of a g e  o r  o l d e r  w h o

(A) d o e s  n o t  r e c e i v e  c o m p e n s a t i o n  for a c c o m p a n y i n g  the 

n o n r e s i d e n t ;  a n d

(B) h a s  h u n t e d  in and is f a m i l i a r  w i t h  the t e r r a i n  and 

e n v i r o n m e n t  in the g a m e  m a n a g e m e n t  u n i t  in w h i c h  the h u n t i n g  

t a k e s  p l a c e .

(c) A n  a p p l i c a n t  f o r  a n o n r e s i d e n t  b i g  g a m e  t a g  f o r  the t a k i n g  

o f  an a n i m a l  s p e c i f i e d  in (a) or (b) o f  this s e c t i o n  s h a l l  first 

f u r n i s h  to t h e  s t a t e ,  o n  a f o r m  p r o v i d e d  b y  the s t a t e ,  a n  a f f i d a v i t  

s h o w i n g  t h a t  t h e  a p p l i c a n t  w i l l  be p e r s o n a l l y  a c c o m p a n i e d  w h i l e  h u n t ­

i n g  by a p e r s o n  w h o  is q u a l i f i e d  u n d e r  the t e r m s  o f  (a) or (b) o f  chis 

s e c t i o n ,  as a p p r o p r i a t e .

(d) B e f o r e  a c c o m p a n y i n g  a n o n r e s i d e n t  h u n t e r  u n d e r  i z ) ( 2 )  or 

(b)(2) o f  t h i s  s e c t i o n ,  t h e  r e s i d e n t  shall f u r n i s h  to the s t a t e ,  on a 

t o r m  p r o v i d e d  b v  the s t a t e ,  an a f f i d a v i t  s h o w i n g  th a t  t h e  r e s i d e n t  

m e e t s  the r e q u i r e m e n t s  o f  (a)(2) or (b)(2) o f  t h i s  s e c t i o n ,  as a r c r e  - 

p r i ^ t e .

(e) A  p e r s o n  w h o  f a l s i f i e s  an a f f i d a v i t  u n d e r  (c) or ■ d)  o f  this

s e c t i o n  is g u i l t y  of p e r j u r y  u n d e r  AS 1 1 . 5 6 . 2 0 0 .

i f) A  n o n r e s i d e n t  w h o  " i o l a t e s  -hia *• «* c ~ i . p. •* r - s i r e o r  - - - 
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v i o l a t e s  (d) o f  t h i s  s e c t i o n  is g u i l t y  o f  a m i s d e m e a n o r  a n d  u p o n  

c o n v i c t i o n  is p u n i s h a b l e  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e  year, 

o r  b y  a fi n e  o f  n o t  m o r e  t h a n  $ 5 , 0 0 0 ,  or by b o t h .

* Sec. 6. A S  1 6 . 0 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to r e a d :

Sec. 1 6 . 0 5 . 7 8 6 .  D U T Y  O F  B I G  G A M E  T R A N S P O R T E R S  T O  R E F O R T  V I O ­

L A T I O N S .  (a) A  p e r s o n  w h o  t r a n s p o r t s  a b i g  g a m e  h u n t e r  to or f r o m  

the f i e l d  f o r  c o m p e n s a t i o n ,  or w i t h  the i n t e n t  o r  an a g r e e m e n t  to 

r e c e i v e  c o m p e n s a t i o n ,  s h a l l  p r o m p t l y  r e p o r t  to the D e p a r t m e n t  of

P u b l i c  S a f e t y ,  d i v i s i o n  o f  f i s h  a n d  w i l d l i f e  p r o t e c t i o n ,  a n d  in no

e v e n t  later t h a n  30 days, a v i o l a t i o n  of a s t a t e  fish, g a m e ,  o r  g u i d ­

i n g  s t a t u t e  o r  r e g u l a t i o n  th a t  the p e r s o n  r e a s o n a b l y  b e l i e v e s  w a s  

c o m m i t t e d  by a c l i e n t  or e m p l o y e e  o f  the p e r s o n .

(b) A  p e r s o n  w h o  v i o l a t e s  t h i s  s e c t i o n  i s  g u i l t y  o f  a m i s d e ­

m e a n o r  and u p o n  c o n v i c t i o n  is p u n i s h a b l e  by a f i n e  o f  n o t  m o r e  t h a n

$ 2 , 0 0 0  or b y  i m p r i s o n m e n t  f o r  n o t  m o r e  than o n e  y e a r ,  or b y  b o t h .

* Sec. 7. T A S K  F O R C E  O N  G U I D I N G  A N D  G A M E .  (a) T h e  i n t e r i m  t a s k  f o r c e  

on the G u i d e  B o a r d  a n d  t h e  c o m m e r c i a l  t a k i n g  of b i g  g a m e  is e s t a b l i s h e d  

u n d e r  t h e  j u r i s d i c t i o n  o f  the L e g i s l a t i v e  Council. T h e  t a s k  f o r c e  c o n s i s t s  

of the c o m m i s s i o n e r s  o f  f i s h  a n d  g a m e ,  c o m m e r c e  a n d  e c o n o m i c  d e v e l o p m e n t ,  

and p u b l i c  safety, o r  t h e i r  d e s i g n e e s ;  t w o  m e m b e r s  o f  t h e  s e n a t e  a p p o i n t e d  

oy the p r e s i d e n t  o f  t h e  s e n a t e ;  t w o  m e m b e r s  of the h o u s e  o f  r e p r e s e n t a t i v e s  

a p p o i n t e d  by the s p e a k e r  o f  the h o u s e ;  a n d  six m e m b e r s  a p p o i n t e d  t v  the 

g o v e r n o r  as follows: o n e  m e m b e r  o f  t h e  G u i d e  B o a r d ;  one b i v  g a m e  g u i d e  

l i c e n s e d  u n de r AS 03. 5 A w h o  is n o t  a m e m b e r  of the G u i d e  Board; and ace 

o e r s c n  e n g a g e d  in a b u s i n e s s ,  o t h e r  t h a n  g u i d i n g ,  t h a t  i n c l u d e s  t r a n s p o r t­

ing b i g  g a m e  h u n t e r s  to a n d  f r o m  the f i eld; and three p u b l i c  m e m b e r s .

tb) The task f o r c e  sh all r e v i e w  the operations o f  the G u i d e  B oa rd  ;nd 

ihall s tu dv  problems a n d  issues c o n c e r n i n g  the c r n m e r c i a  1 takinr. of tic 

rame tr. the "tats- tnd t o o  b u s i n e s s e s  -r *'rrfec:s i r c - l' y,-, . ir. —
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s e r v i c e s  to b i g  ga m e  h u n t e r s  in the s t a t e .  T h e  t a s k  f o r c e  s h a l l  s u b m i t  to 

the L e g i s l a t i v e  C o u n c i l ,  n o t  l a t e r  t h a n  J a n u a r y  15, 1 9 3 9 ,  a r e p o r t  o n  its 

f i n d i n g s  a n d  p r o p o s e d  l e g i s l a t i o n  to a d d r e s s  the p r o b l e m s  a n d  i s s u e s

c o v e r e d  in the report.

♦

(c) T h e  task f o r c e  t e r m i n a t e s  J a n u a r y  15, 1989.

* Se c .  8. S e c t i o n s  1, 2, a n d  4 - 7 o f  th i s  A c t  t a k e  e f f e c t  immediately

u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

* S e c .  9. S e c t i o n  3 o f  this A c t  t a k e s  e f f e c t  60 d a y s  a f t e r  the e f f e c ­

t i v e  d a t e  o f  sec. 1 o f  t h i s  Ac t .

iCSSB 1 91 (
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  24, 1988

S U B J E C T :

TO:

F R O M :

C o n s t i t u t i o n a l i t y  of s t a t u t e s  r e q u i r i n g  g ui d e s  
for n o n r e s i d e n t  h u n t e r s  a n d  r e q u i r i n g  g u i d e s  
to b e  r e s i d e n t s

R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  
C o - C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e

E d w a r d  H. H e i n  "
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h e t h e r  s ta te  s t a t u t e s  th a t r e q u i r e  n o n­
r e s i d e n t  b i g  game h u n t e r s  to be  a c c o m p a n i e d  by  a g u i d e  a n d  
t h a t  r e q u i r e  g u i d e s  to be r e s i d e n t s  a r e  c o n s t i t u t i o n a l .

U n d e r  AS  16.05.407, a n o n r e s i d e n t  w h o  w i s h e s  to h u n t  b r o w n  
be ar, g r i z z l y  bear, or s h e e p  m u s t  be  a c c o m p a n i e d  b y  a l i­
c e n s e d  g u i d e  or b y  a  r e s i d e n t  r e l a t i v e .  Th e q u e s t i o n  is 
w h e t h e r  this s t a t u t e  v i o l a t e s  the E q u a l  P r o t e c t i o n  C l a u s e  of 
the A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I, s e c t i o n  1. T h a t  s e c t i o n  
p r o v i d e s ,  in part, t h a t  "a ll  p e r s o n s  are e q ua l a n d  e n t i t l e d  
to e q u a l  rights, o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  the 
l a w . "

T h e  t e s t  of c o n s t i t u t i o n a l i t y  u n d e r  this  s e c t i o n  is w h e t h e r  
th e d i s c r i m i n a t i o n  a g a i n s t  n o n r e s i d e n t s  s u b s t a n t i a l l y  f u r­
the r s  a l e g i t i m a t e  g o a l  of the state, w h i c h  then m u s t  be  
b a l a n c e d  a g a i n s t  t h e  n a t u r e  of the n o n r e s i d e n t ' s  i n t e r e s t  or 
r i g h t  in vo lved. S t a t e  v. E r i c k s o n , 574  P . 2d 1, 12 ( A l a s k a  
1978). T h e  goals o f  the s t a t e  in r e q u i r i n g  g u i d e s  for n o n ­
r e s i d e n t s  are n o t  s t a t e d  in the statu te,  b u t a r g u a b l y  are  
h u n t e r  s a f e t y  and e n f o r c e m e n t  of g a m e  laws. T h e s e  are 
l e g i t i m a t e  state o b j e c t i v e s .

T h e  n e x t  q u e s t i o n  is w h e t h e r  th e d i s c r i m i n a t i o n  a g a i n s t  m o s t  
n o n r e s i d e n t s  s u b s t a n t i a l l y  f u r t h e r s  t h e s e  o b j e c t i v e s .  It is 
r e a s o n a b l e  to c o n c l u d e  t h a t  n o n r e s i d e n t  hu nt er s,  o n  the 
w h o l e ,  ar e  less f a m i l i a r  w i t h  A l a s k a ' s  t e r r a i n  a n d  w e a t h e r  
c o n d i t i o n s  than  r e s i d e n t s  are. N o n r e s i d e n t s  m a y  a l s o  b e
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u n f a m i l i a r  w i t h  s p e c i f i c  h u n t i n g  t e c h n i q u e s  f o r  h u n t i n g  
A l a s k a n  a n i m a l s ,  s u c h  as t h e  b r o w n  b e a r  a n d  d a l l  s h e e p .  
T h e r e f o r e ,  r e q u i r i n g  n o n r e s i d e n t  h u n t e r s  to b e  a c c o m p a n i e d  
b y  l i c e n s e d  g u i d e s  is a r a t i o n a l  m e a n s  o f  p r o t e c t i n g  t h e i r  
s a f e t y .  R e q u i r i n g  g u i d e s  a l s o  h e l p s  e n s u r e  t h a t  
n o n r e s i d e n t s  c o m p l y  w i t h  s t a t e  g a m e  law s ,  p a r t i c u l a r l y  s i n c e  
g u i d e s  a r e  r e q u i r e d  b y  l a w  to r e p o r t  v i o l a t i o n s  c o m m i t t e d  b y  
t h e i r  c l i e n t s .  B u t  t h e  s t a t u t o r y  s c h e m e  is f l a w e d ,  f r o m  a 
c o n s t i t u t i o n a l  s t a n d p o i n t ,  in a t  l e a s t  t w o  w a y s .

First, the s t a t u t e  m a k e s  an e x c e p t i o n  for n o n r e s i d e n t  
h u n t e r s  w h o  are  a c c o m p a n i e d  b y a r e s i d e n t  w h o  is 20 y e a r s  of 
age or o l d e r  a n d  r e l a t e d  w i t h i n  the s e c o n d  d e g r e e  of k i n ­
ship. S u b s t i t u t i n g  a r e s i d e n t  in p l a c e  of a l i c e n s e d  g u i d e  
is n o t  e v e n  r a t i o n a l l y  r e l a t e d  to t h e goal  of p r o t e c t i n g  the 
n o n r e s i d e n t  h u n t e r ' s  safe ty . A s  one  c o u r t  ha s stated, this 
k i n d  of e x c e p t i o n  is " i m p o s s i b l e  to r e c o n c i l e  w i t h  the 
t h e o r y  of s a f e t y  u n l e s s  o n e  i n d u l g e s  in the v i o l e n t  p r e­
su m p t i o n  that m e r e  r e s i d e n c e  in this S t a t e  m a k e s  a c o m­
petent , k n o w i n g  g u i d e . "  S c h a k e l  v. S t a t e , 513 P . 2d 412 
( W y o mi ng  1973). It m a y  b e that  a c l o s e  r e l a t i v e  w i l l  b e 
m o r e  c o n c e r n e d  t h a n  a n o t h e r  r e s i d e n t  fo r p r o t e c t i n g  the n o n­
res i d e n t ,  b ut  this does n o t  m a k e  the r e s i d e n t  r e l a t i v e  any 
m o r e  q u a l i f i e d  to a c c o m p a n y  b i g  g a m e  h u n t e r s  t h a n  o t h e r  
r e s i d e n t s  w h o  are n o t  l i c e n s e d  gui de s.  Second, the list of 
b i g  g a m e  a n i m a l s  for w h i c h  th e n o n r e s i d e n t  m u s t  be 
a c c o m p a n i e d  is n o t  c o m p l e t e .  A l t h o u g h  it co ve rs  b e a r s  an d 
sheep, it o m i t s  goats, m o o s e ,  a n d  c a r i b o u  -- a n i m a l s  
f r e q u e n t l y  h u n t e d  b y  n o n r e s i d e n t s .

T h e s e  two f l a ws  in  the s t a t u t e  m a k e  it v u l n e r a b l e  to 
c o n s t i t u t i o n a l  c h a l l e n g e .  In p a r t i c u l a r ,  the e x c e p t i o n  for 
r e s i d e n t  r e l a t i v e s  is p r o b a b l y  u n c o n s t i t u t i o n a l .  A m e n d i n g  
t h e s e  a s p e c t s  of th e s t a t u t e  w o u l d  m a k e  it m o r e  de f e n s i b l e .

T h e  s e r o n d  s t a t u t e  is A S  0 8 . 5 4 . 2 1 0 ( a ) ( 3 )  a n d  (6), w h i c h  m a k e  
it u n l a w f u l  fo r  a p e r s o n  to g u i d e  w i t h o u t  a g u i d e  l i c e n s e  
a n d  a r e s i d e n t  h u n t i n g  li cen se . T h e e f f e c t  is to e x c l u d e  
n o n r e s i d e n t s  f r o m  e n g a g i n g  in th e b u s i n e s s  o f  g u i d i n g  in the 
state. T h i s  r e s i d e n c y  r e q u i r e m e n t  is in v i o l a t i o n  of the 
P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e  of the U n i t e d  S t a t e s  
C o n s t i t u t i o n .  T h e  A t t o r n e y  G e n e r a l  ha s  so a d v i s e d  the 
D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  a n d  has 
d i r e c t e d  that the r e q u i r e m e n t  n o t  be  en fo r c e d .  Th e 
r e q u i r e m e n t  h a s  b e e n  r e m o v e d  in v a r i c u s  v e r s i o n s  of  SB 191,
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A r t i c l e  IV, s e c t i o n  2 n f the U n i t e d  S t a t e s  C o n s t i t u t i o n  p r o­
vi d e s ,  in r e l e v a n t  part, t h a t  " T h e  c i t i z e n s  of e a c h  s t a t e  
s h o u l d  b e e n t i t l e d  to al l p r i v i l e g e s  a n d  i m m u n i t i e s  of 
c i t i z e n s  in the s e v e r a l  s t a t e s . "  In ne w i t h  this p u r p o s e ,  
the C o u r t  has  sai ' th a t the c l a u s e  p r o t e c t s  f u n d a m e n t a l  
i n t e r e s t s  -- " t h e s e  that b e a r  o n  the  v i t a l i t y  of  the N a t i o n  
as a si ng l e  e n t i t y . "  B a l d w i n  v. M o n t a n a  F i s h  a n d  G a m e  C o m­
m i s s i o n , 56 L . E d . 2 d  354T^ 3F5 (1978). O n e  of the m o s t  f u n d a­
m e n t s 1 i n t e r e s t s  p r o t e c t e d  by  the P r i v i l e g e s  a n d  I m m u n i t i e s  
C l a u s e  is the r i g h t  to p u r s u e  a c o m m o n  ca ll i n g ,  p l y  a trade, 
or do b u s i n e s s  in a n o t h e r  state. S u p r e m e  C o u r t  of  N e w  
H a m p s h i r e  v. P i p e r , 84 L . E d . 2 d  205 (1985); T o o m e r  v.
W i t s e ' l l T  92 L. Ed. 1460, 1471 (1948). A  n o n r e s i d e n t 1 s 
i n t e r e s t  in e n g a g i n g  in the b u s i n e s s  of  b i g  g a m e  g u i d i n g  in 
A l a s k a  is s u c h  a f u n d a m e n t a l  i n t e r e s t  and, t h e r e f o r e ,  is 
p r o t e c t e d  by  the P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u .■'

To  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s ,  the s t a te  m u s t  h a v e  a 
s u b s t a n t i a l  r e a s o n  b e y o n d  the m e r e  fa c t th at  t h e y  a r e  
c i t i z e n s  of o t h e r  states. T o o m e r  at 1471. T h e  s t a t e  
cannot, for e x a m p l e ,  d i s c r i m i n a t e  s o l e l y  for  the  p u r p o s e  of 
g i v i n g  r e s i d e n t s  a n e c o n o m i c  a d v a n t a g e  o v e r  n o n r e s i d e n t s .  
L y n d e n  T r a n s p o r t ,  Inc. v. S t a t e , 532 P . 2d 700, 710 ( Al ask a 
1975). Th e s t a t u t e  i d e n t i f i e r  n o  e v i l  c a u s e d  by  
n o n r e s i d e n t s  th a t r e q u i r e s  th at  t h e y  be  e x c l u d e d  f r o m  
g u i d i n g  in the state. T h e r e  is n o  s h o w i n g  th at  a 
n o n r e s i d e n t  is i n h e r e n t l y  less q u a l i f i e d  to b e  a g u i d e  th a n 
a re si d e n t .  A  n o n r e s i d e n t  w o u l d  h a v e  to m e e t  the same 
q u a l i f i c a t i o n s  as a r e s i d e n t  to o b t a i n  a g u i d e  li ce nse . As 
o n e  c o u r t  has stated, " m e r e  r e s i d e n c e  in this s t a t e  does n ot  
m a k e  a c o m p e t e n t  g u i d e . "  P o w e l l  v. D a i l y , 712 P . 2d 356 
( W y o m i n g  1986). T h e r e  is n o  s h e w i n g  th at  e x c l u d i n g  
n o n r e s i d e n t s  f r o m  g u i d i n g  in th e s t a t e  in an y  w a y  p r o t e c t s  
the s t a t e ' s  g a m e  r e s o u r c e s .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
h a s  s t a t e d  th at  a " s t a t e ' s  i n t e r e s t  in its w i l d l i f e  and  
o t h e r  r e s o u r c e s  m u s t  y i e l d  wh en,  w i t h o u t  r e a s o n ,  it 
i n t e r f e r e s  w i t h  a n o n r e s i d e n t ' s  r i g h t  to p u r s u e  a l i v e l i h o o d  
in a S t a t e  o t h e r  t h a n  h i s  o w n . "  B a l d w i n .

T h e  r e s i d e n c y  r e q u i r e m e n t  f o r l i c e n s e d  g u i d e s  is in 
v i o l a t i o n  of the P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e  of the 
U n i t e d  S r a t e s  C o n s t i t u t i o n  a n d  is u n e n f o r c e a b l e .

E H H :bb 
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(1) calendar year and must be in the possession of any person exercising rights 
under any fishing or hunting license issued pursuant to W.S. 23-2-101 or 
23-2-201. Holders of pioneer licenses as defined under W.S. 23 -l-705 (d ) and (e) 
and holders of licenses only under W .S. 23-2-201(b>(xii and (xiil are exempt 
from the provisions of this section. (Laws 1983, ch. 175. § 1; 1985, ch. 166, § !• 
1986, ch. 69. § 1.)

The 1985 am endm ent, effective June 1 ,
1985. inserted "and holders o f licenses only 
under W.S. 23-2-201 (b »• xi •*’ in the last sen­
tence

The 1986 am endm ent, effective June 11,
1986. inserted "and ( x i i f  in the second sen­
tence.

E d ito r 's  notes. — Laws 1983. ch. 175, § 2, 
provides:

"ia) Any person may contribute to the 
enhancement o f fish and w ild life  habitat by 
purchasing a fish and w ild life  habita t card.
The card shall show the name of the purchaser 
and shall indicate the amount of the contribu-

ARTICLE 4. GUIDES AND OUTFITTERS 
§ 23-2-401. Guides required; exceptions; issuance of resi­

dent guide license.
(a) No nonresident shall hunt big or trophy game animals on any 

designated wilderness area, as defined by federal or state law, in this state 
unless accompanied by a licensed professional guide or a resident guide. There 
shall be at least one (1) licensed professional guide or resident guide 
accompanying each two (2) nonresident hunters. The commission may also 
specify other areas of the state, or specific big or trophy game species, for 
which a licensed professional or resident guide is required for nonresidents, 
for purposes of proper game management, protection of hunter welfare and 
safety, or better enforcement of game fish laws. The commission may allow 
licensed guides to accompany more than two (2) hunters but no more than six
(6) hunters in specific areas.

(bl Any resident possessing a valid resident big or trophy game animal 
license may apply for and receive a resident guide license. The resident guide 
license shall be issued without charge or bond by the commission, any district 
supervisor or resident game warden upon receipt of an affidavit from the 
resident stating the names and addresses of the nonresident hunters to be 
guided, the game to be hunted, the area to be hunted, and that the resident 
has not received nor will accept directly or indirectly any compensation for his 
services as a guide. A resident guide shall not guide more than two (2) 
nonresident hunters in any calendar year on any national forest, wilderness 
area, national game refuge, or national park, except as provided in W.S. 
23-2-401, nor shall he accept any compensation or gratuity for his services.

§ 23-2-40G i—  ' ^ ^ O M M ^ C A S E l J r o S ‘1977^ ' 5 23-2-401

tion by a letter designation on the card aa 
follows

(i • Five dollars (S5 00>'C Card;
( ii i Ten dollars ($10 00 )'B 'C ard;
( li i)  Twenty dollars ($20.00) A ' Card; 
i i v > F ifty  dollars iS50 00) or more 'A + ' 

Card.
"(b) Cards shall be approximately two and 

one-quarter (2 '/«) inches by three and one- 
quarter (3‘ 4* inches in size. A ll proceeds from 
the voluntary ourchase o f such cards shall be 
transferred to the game and fish fund under 
W.S. 23-1-501."
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The name and license number of the nonresident hunter shall be placed on the 
back of the resident guide license and stamped or signed by the issuer.

(c) A resident landowner may guide hunters on land owned by or deeded 
land leased to him without a guide license, or he may authorize nonresidents 
hunting without a guide on those lands. The license must bear the signature 
of the landowner, lessee, or agent of the owner on whose private property he is 
hunting as evidence that permission to hunt has been granted. (Laws 1939, 
ch. 65, § 47; 1943, ch. 112, § 9; C.S. 1945, § 47-401; Laws 1946, Sp. Sess., ch. 
2, § 4; 1949, ch. 88, § 2; 1957, ch. 168, § 2; W.S. 1957, § 23-54; Laws 1961, ch. 
109, § 1; 1969. ch. 129, § 2; 1973, ch. 249, § 1; W.S. 1957, § 23.1-49; Laws 
1975, ch. 81, § 1.)

R epea ling  clauses. — Laws 1946, Sp. Sess., 
ch. 2 , § 8 , repealed a ll acts or parts o f acts 
inconsistent w ith  this act.

R e qu irem e n t th a t no n re s ide n t em p loy 
gu ide  he ld  c o n s titu tio n a l. — Subsection la), 
requ iring  nonresident big game hunters who 
hunt in  federal wilderness areas to employ 
guides, does not violate the equal protection 
provisions of the federal and state constitu­
tions, nor the privileges and im m unities clause 
o f the United States constitution. O’Brien v. 
State. 711 P.2d 1144 (Wyo. 1986).

The requirement tha t a r> .inresident employ 
a guide to accompany him  in to a federal 
wilderness, in which he has a va lid  license to 
hunt, is specifically authorized by the N ational 
Wilderness Preservation System Act and regu­
lations, and does not violate the supremacy 
clause. O 'Brien v. State, 711 P.2d 1144 (Wyo. 
1986).

Law  rev iew s. — For note on constitutional 
considerations and the new W yoming Guide 
Law, Bee IX  Land & W ater L. Rev. 169 (1974).

§ 23-2-402. License required for professional guides;
qualifications; suspension or revocation of li­
cense.

(a) No person shall engage in the business of guiding for any consideration 
or compensation without a professional guide’s license. Any competent person 
who possesses the following qualifications shall upon payment of the license 
fee, receive a professional guide’s license:

(i) Citizen of the United States;
At least eighteen (18) years of age;
Resident of Wyoming;
Knowledgeable of trophy care and appropriate game and fish

(ii)
(iii)
(iv) 

laws;
(v) Can satisfactorily pass a written or oral examination which is 

devised and administered at the discretion of the commission. The 
examination may include knowledge of the area, of hunting p-actices, of 
big game, or guiding practices and of game and fish laws.

(b) The commission may suspend or revoke a professional guide’s license 
on the grounds provided by W.S. 23-2-405(a)(iii).

(c) As used in this section "professional guide” means any person 
employed for any pecuniary profit or other gain, who provides professional 
services to aid any person in taking any of the game animals, fish or birds in 
this state. A professional guide shall not furnish any meals or accommoda-
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ARTICLE 1. GENERAL PROVISIONS 
§ 23-1-101. Definitions of wildlife.

(a) As used in this act:
(i) "Big game animal” means antelope, bighorn sheep, deer, elk, 

moose or mountain goat;
(ii) "Exotic species" means any wild animals, including amphibians, 

reptiles, mollusks, crustaceans or birds not found in a wild, free or 
unconfined status in Wyoming;

(iii) "Furbearing animal” means badger, beaver, bobcat, marten, 
mink, muskrat or weasel;

(iv) "Game bird” means grouse, partridge, pheasant, ptarmigan, 
quail, wild turkey and migratory game birds;

(v) "Game fish” means bass, catfish, crappie, grayling, ling, northern 
pike, perch, salmon, sauger, sunfish, trout, walleye or whitefish;

(vi) "Migratory game bird” means all migratory game birds defined 
and protected under federal law;

(vii) "Predacious bird” means English sparrow and starling;
(viii) "Predatory animal” means coyote, jackrabbit, porcupine, rac­

coon, red fox, wolf, skunk or stray cat;
(ix) "Protected animal” means black-footed ferret, fisher, lynx, otter, 

pika or wolverine;
(x) "Protected bird” means migratory birds as defined and protected 

under federal law;
(xi) "Small game animal” means cottontail rabbit or snowshoe hare, 

and fox, grey and red squirrels;
(xii) "Trophy game animal” means black bear, grizzly bear or 

mountain lion;
(xiii) "Wildlife” means all wild mammals, birds, fish, amphibians, 

reptiles, crustaceans and mollusks, and bison designated by the Wyoming 
game and fish commission and the Wyoming livestock board within 
Wyoming. (Laws 1939, ch. 65, § 2; 1943, ch. 112, § 1; C.S. 1945, § 47-102; 
Laws 1957, ch. 45, §§ 1, 2; ch. 178, §§ 2, 3; W.S. 1957, § 23-1; Laws 1959, 
ch. 89, § 1; 1965, ch. 45, §§ 1, 2; ch. 184, §§ 4, 5; 1973. ch. 249, § 1; W .S. 
1957, § 23.1-1; Laws 1979, ch. 63, § 2; ch. 140, § 1.)

C ross references. — As to hunting and 
trapping licenses generally, see §§ 23-2 101 to 
23-2-306. For regulatory provisions concerning 
birds and animals, see §§ 23-3-101 to 23-3-116. 
For regulatory provisions concerning fish, see 
§§ 23-3-201 to 23-3-205. For regulatory' provi­

sion concerning w ild life , see §§ 23-3-301 to 
23-3-308. For provisions concerning protection 
and propagation o f fish, see §§ 23-4-101 to 
23-4-103. As to game bird farms, see 
§§ 23-5-101 to 23-5-110. As to fish ing  pre­
serves, see §§ 23-5-201 to 23-5-204. As to
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“A. I have an opinion. And my opinion 
is that probable is a heavier word than I 
would use. And I would have to say that 
he suffered a heart attack in and around 
the events of having been involved in a 
truck accident, and there is a possible 
causal relationship, due to the back­
ground of the known arteriosclerosis, 
and that I think to deny that relationship 
would be foolish.
“But I think for me to say probable 
cause would also be saying more than I 
can absolutely say.
“Q. * * *

“Do you, in your opinion, see it as a 
likely cause? Is that a better word? 

• • • • • •

‘THE WITNESS: I don't think that I 
can say that's the likely cause, because I 
just don't know the physiologic way that 
happens. I think there is an undeniable 
relationship.
“I think there is a—there is something 
that happened in this man’s day that 
does not happen every day in the course 
of his job, and that in and around that 
unusual event he had a heart attack. 
“And we know that stressful situations 
sometimes seem related to heart attacks. 
And to say that there is absolutely no 
relationship between those two things 
would be incredulous.”
The direct causal connection requirement 

is not whether or not the truck accident 
was the probable cause of appellee's myo­
cardial infarction, but whether, as stated in 
Kaan,

" * * * it is more probable than not that 
work exertion or stress contributed in a 
material degree to the precipitation, ag­
gravation. or acceleration of a myocardi­
al infarction.” Kaan v. State ex ret. 
Wyoming Worker's Compensation Divi­
sion, 689 P.2d at 1389.
The cardiologist was not asked the ques­

tion in such a manner that he could recite 
the magic words in a concise affirmative 
opinion statement His statements, how­
ever, when considered together, satisfy the 
holding in the Kaan case:

“ * ' * I think there is an undeniable 
relationship.
"I think there is a—there is something 
that happened in this man's day that 
does not happen every day in the course 
of his job, and that in and around that 
unusual event he had a heart attack. 
“And we know that stressful situations 
sometimes seem related to heart attacks. 
And to say that there is absolutely no 
relationship between those two things 
would be incredulous.”
We, therefore, affirm the order of the 

trial court
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Keiran W. O’BRIEN, Appellant 
(Defendant),

v.
STATE of Wyoming, Appellee 

(Plaintiff).
No. 85-112.

Supreme Court of Wyoming.
Jan. 13, 1986.

Defendant was convicted by a justice 
of the peace for Park County, of hunting in 
federal wilderness area without a guide. 
His conviction was affirmed by the District 
Court, Park County, John T. Dixon, J., and 
he appealed. The Supreme Court, Raper, 
J., Retired, held that statute distinguishing 
between residents and nonresidents with 
respect to guide requirement did not violate 
equal protection.

Affirmed.
Cardine, J., filed a dissenting opinion.

1. Constitutional Law «=48(1, 3)
There is presumption of constitutionali­

ty of statute and burden is on attacker to
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show unconstitutionality beyond reasonable 
doubt.
2. Constitutional Law >3=48(3)

Reasonable doubts as to constitutional­
ity are resolved by upholding statute, if 
possible.
3. Constitutional Law «=>213.1(2)

When ordinary interest is involved in 
equal protection challenge, then court 
merely examines to determine if there is 
rational relationship between classification 
made by statute or statutes being viewed 
and legitimate legislative state objective. 
U.S.C.A. ConstAmend. 14; Const. Art. 1,
§ 34.
4. Constitutional Law <£=213.1(2)

When fundamental interest is affected 
or if classification is inherently suspect, 
then classification must be subjected to 
close scrutiny in equal protection challenge 
to determine if it is necessary to achieve 
compelling state interest. U.S.C.A. Const. 
Amend. 14; Const. Art. 1, § 34.
5. Constitutional Law <3=236

Elk hunting is sport, not fundamental 
right, and thus constitutionality under 
equal protection of statute [W.S. 1977,
§ 23—2—401 (a, b)] distinguishing between 
residents and nonresidents with respect to 
guide requirement for hunters was subject 
to review under rational relationship test 
U.S.C.A. Const.Amend. 14; Const. Art 1,
§ 34.
G. Constitutional Law <£=>236 

Game <£=>4 
Statute [W.S.1977, § 23-2-101 (a, b)] 

distinguishing between residents and non­
residents with respect to guide requirement 
for big game hunting in wilderness areas 
did not violate equal protection where the 
classification was rationally connected with 
State’s expressed objective of better en­
forcement of game and fish laws as well as 
hunter welfare and safety. U.S.C.A. 
Const.Amend. 14; Const. Art. 1, § 34.

v. STATE Wyo. 1 1 4 5
1144 (Wyo. 1986)

7. Constitutional Law <£=>207(1)
Game «=4
Statute [W.S.1977, § 23-2-401 (a, b)] 

distinguishing between residents and non­
residents with respect to guide requirement 
for big game hunting in wilderness areas 
did not violate privileges and immunities 
clause [U.S.C.A. Const Art 4, § 2, cl. 1] 
where no fundamental right was involved.
8. States «=4.13

Statute [W.S.1977, § 23-2-401 (a, b)] 
distinguishing between residents and non­
residents with respect to guide requirement 
for big game hunting in federal wilderness 
areas in Wyoming was not preempted by 
national wilderness preservation system in 
light of provision in federal Wilderness Act 
[16 U.S.C.A. § 1133(c)(7)] stating that noth­
ing in the chapter is to be construed as 
affecting jurisdiction or responsibility of 
states with respect to wildlife and fish in 
national forests. Wilderness Act, § 4(cX7), 
16 U.S.C.A. § 1133(c)(7); U.S.C.A. Const 
Art. 6, cl. 2.

Ernest F. Fuller, Jr. of Bonnuth, Free­
man & Fuller, Cody, and Michael K. Davis 
of Redle, Yonkee & Arney, Sheridan, for 
appellant

A.G. McClintock, Atty. Gen., Gerald A. 
Stack. Deputy Atty. Gen., John Renneisen, 
Sr. Asst Atty. Gen., Marion Yoder, Asst 
Atty. Gen., and Cheryl Solon, Legal Intern, 
for appellee.

Timothy J. Kirven and Felecia A. Rotelli- 
ni, Legal Intern, of Kirven & Kirven, Buf­
falo, for amicus curiae Wyoming Outfitters 
Ass'n.

Before THOMAS. CJ„ and ROONEY,* 
BROWN and CARDINE, JJ., and RARER, 
J., Retired.

RARER, Justice, Retired.
Keiran W. O'Brien (appellant) was con­

victed, and fined $100 by a justice of the 
peace for Park County, on January 18, 
1984, of hunting in a federal wilderness

* This case was decided prior to the retirement of Justice Rooney on November 30, 1985.



1146  Wyo. 711 PACIFIC REPORTER, 2d SERIES
area unaccompanied by a licensed profes­
sional guide or resident guide, in violation 
of W.S. 23—2—401(a) and (b).1 On appeal to 
the district court, Park County, Fifth Judi­
cial District, sitting as an appellate court, 
the conviction was affirmed after the dis­
trict judge had given the matter his close 
attention and thoughtful consideration as 
reflected in a comprehensively written 
opinion. Appellant appeals from the order 
of affirmance.

The issues advanced by the appellant 
are:

“I.

"Does Wyoming Statute Section 23-2- 
401(a), requiring nonresident big game 
hunters who hunt in federal wilderness 
areas to employ guides violate the Equal 
Protection Clause of the Fourteenth 
Amendment to the United States Consti­
tution?

“II.
"Does Wyoming Statute Section 23-3- 
401(a) violate the Privileges and Immuni­
ties Clauses of the United States Consti­
tutions [sic]?

“III.
"Does Wyoming Statute Section 23-2- 
401(a) violate the Supremacy Clause of 
the United States Constitution because it

I .  W.S. 23-2-401 (a) and (b):
“ (a) No nonresident shall hunt big or trophy 
game animals on any designated wilderness 
area, as defined by federal or state law, in this 
state unless accompanied by a licensed profes­
sional guide or a resident guide. There shall 
be at least one ( 1) licensed professional guide 
or resident guide accompanying each two (2 ) 
nonresident hunters. The commission may 
also specify other areas o f the state, or specif­
ic big or trophy game species, fo r which a 
licensed, professional or resident guide is re­
quired for nonresidents, fo r purposes of prop­
er game management, protection of hunter 
welfare and safety, or better enforcement of 
game (and) fish laws. The commission may 
allow licensed guides to accompany more 
than two (2 ) hunters but no more than six (6 ) 
hunters in specific areas.
"(b) Any resident possessing a valid resident 
big or trophy game animal license may apply

conflicts with the purposes of the Nation­
al Wilderness Preservation System Act 
and federal regulations thereunder?”
We will affirm the decision of the district 

court and appellant's conviction.
Appellant, at the time of his citation on 

September 28, 1983, was a 46-year-old Min­
nesota resident having in his possession a 
valid "Wyoming Non-Resident Elk and 
Fishing Privilege" license. He and his 
brothers had set up two hunting camps in 
the Park County section of the Teton wil­
derness area of the Teton National Forest 
At the time of his citation at one of the 
campsites, and at the trial, appellant admit­
ted he had been hunting elk in the federal 
wilderness area without a licensed guide. 
He knew at that time that Wyoming law 
required him to have such a guide when 
hunting big game animals in a wilderness 
area. Elk are big game animals. W.S. 
23—1—101(a)(1).

Appellant further admitted that he had 
hunted in the Wyoming wilderness from 
1980 to 1983 intentionally without a guide 
because he felt the guide requirement was 
unconstitutional. He was an experienced 
hunter, familiar with the wilderness area in 
which he was hunting having been there on 
a ten or eleven-day camping trip with a 
Wyoming resident friend living in that 
area. In 1980 he had hunted for two 
weeks 20 to 30 miles from the area he was

for and receive a resident guide license. The 
resident guide license shall be issued without 
charge or bond by the commission, any dis­
trict supervisor or resident game warden 
upon receipt of an affidavit from  the resident 
stating the names and addresses o f the non­
resident hunters to be guided, the game to be 
hunted, the area to be hunted, and that the 
resident has not received nor w ill accept d i­
rectly or indirectly any compensation for his 
services as a g-,;de. A resident guide shall not 
guide more than two (2 ) nonresident hunters 
in any calendar year on any national forest, 
wilderness area, national game refuge, or na> 
tional park, except as provided in section 23.- 
I —19(a) (§ 23—2—-tOl(a) ], nor shall he accept 
any compensation or gratuity for his services. 
The name and license number of the nonresi­
dent hunter shall be placed on the back of the 
resident guide license and stamped or signed 
by the issuer."
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hunting when he was issued the citation. 
He also testified at the trial that to hire a 
guide would cost between 51,500 and 
52,000 for a ten-day trip.

In Schakel v. State, Wyo., 513 P.2d 412 
(1973), this Court declared unconstitutional 
the predecessor statute to the one under 
which appellant was convicted and which 
we now consider. Since that time the 
amended version of W.S. 23-54 (1957), now 
W.S. 23-2-401, supra note 1, has been in 
effect. These two developments cast a dif­
ferent light on the problem and lead to a 
different conclusion than Schakel The 
3tate in Schakel pointed out that W.S. 23- 
54 (1957) had been repealed in its entirety 
and replaced, but this Court properly re­
fused to then consider the new statute as 
applicable. In addition, the United States 
Supreme Court in Baldwin v. Fish and 
Game Commission o f Montana, 436 U.S. 
371, 98 S.CL 1852, 56 L.Ed.2d 354 (1978), 
has held that recreational hunting is not a 
fundamental right protected by the Privi­
leges and Immunities Clause of the United 
States Constitution. We therefore write on 
a clean slate, though some principles of law 
enunciated in Schakel remain viable. It 
may appear that different views are now 
present. If so, such differences can be 
attributed to discoveries in the field of law 
unearthed by Baldwin, as well as the stat­
utory amendment. The recent case of 
Powell v. Daily, Wyo., 712 P.Hd 356 (1986), 
involves an entirely different question, i.e., 
the resident requirement for a professional 
guide, so we will do no more than distin­
guish it later in this opinion.

[1.2J In considering a constitutional at­
tack on a statute, basic principles must be 
kept in mind. There is a presumption of 
constitutionality, and the burden is on the 
attacker to show unconstitutionality be­
yond a reasonable doubt. Bell v. State, 
Wyo., 693 P.2d 769 (1985). Reasonable 
doubts as to constitutionality are resolved
2. Amendment XIV. § 1. Amendments to the

Constitution of the United Slates: "No State
shall * * * deny to any person w ith in its ju ris ­
diction the equal protection of the laws." Artt-

v. STATE Wyo. 1147
1144 (Wyo. I486)

by upholding the statute, if possible. Ar­
mijo v. State, Wyo., 678 P.2d 864 (1984).

The Equal Protection Clause of the Four­
teenth Amendment to the United States 
Constitution has a parallel in A rt 1, § 34 of 
the Wyoming Constitution.5 This Court 
has held those respective provisions are 
equivalents. Washakie County School
District Number One v. Herschler, Wyo., 
606 P.2d 310, cert denied 449 U.S. 824, 101
S.Ct 86, 66 LEd.2d 28 (1980). Therefore, 
our holding on the equal protection ques­
tion herein shall be under both the United 
States and Wyoming Constitutions.

I

[3,4] There are two tests designed to 
determine if statutory classifications meet 
equal protection requirements. The first is 
employed where the interest affected is an 
ordinary one and the second where a funda­
mental interest is at issue. When an ordi­
nary interest is involved, then a court mere­
ly examines to determine if there is a ra­
tional relationship between a classification 
made by the statute or statutes being 
viewed and a legitimate legislative state 
objective. In other words, if the court per­
ceives that the legislature had some argua­
ble basis for choosing the end and the 
means, it will sustain the law. Cheyenne 
Airport Board v. Rogers, Wyo., 707 P.2d 
717 (1985). When a fundamental interest 
is affected or if a classification is inherent­
ly suspect, then the classification must be 
subjected to close scrutiny to determine if 
it is necessary to achieve a compelling state 
interest The latter test requires that the 
state establish that there is no less onerous 
alternative by which its objective may be 
achieved. Washakie County School Dis­
trict Number One v. Herschler, supra.

Baldwin settles the matter of whether 
the right to hunt is a fundamental right in

ele 1. § ?4. Wyoming Constitution: “All laws of 
a general nature shall have a uniform opera­
tion."
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relation to the Privileges and Immunities
Clause3 of the United States Constitution: 

“Does the distinction made by Montana 
between residents and nonresidents in 
establishing access to elk hunting threat­
en a basic right in a way that offends the 
Privileges and Immunities Gause? ' * 
Elk hunting by nonresidents in Montana 
is a recreation and a sport In itself— 
wholly apart from license fees—it is cost­
ly and obviously available only to the 
wealthy nonresident or to the one so 
taken with the sport that he sacrifices 
other values in order to indulge in it and 
to enjoy what it offers. It is not a means 
to the nonresident's livelihood. The mas­
tery of the animal and the trophy are the 
ends that are sought; appellants are not 
totally excluded from these. The elk 
supply, which has been entrusted to the 
care of the State by the people of Mon­
tana, is finite and must be carefully tend­
ed in order to be preserved.
"Appellants’ interest in sharing this lim­
ited resource on more equal terms with 
Montana residents simply does not fall 
within the purview of the Privileges and 
Immunities Clause. Equality in access 
to Montana elk is not basic to the mainte­
nance or well-being of the Union. Appel­
lants do not—and cannot—contend that 
they are deprived of a means of a liveli­
hood by the system or of access to any 
part of the State to which they may seek 
to travel. We do not decide the full 
range of activities that are sufficiently 
basic to the livelihood of the Nation that 
the States may not interfere with a non­
resident’s participation therein without 
similarly interfering with a resident's 
participation. Whatever rights or activi­
ties may be ‘fundamental’ under the 
Privileges and Immunities Clause, we are 
persuaded, and hold, that elk hunting by

3. We observe an obvious interplay between the 
Equal Protection and the Privileges and Immu­
nities Clauses. Some conditions to their appli­
cation are the same. The involvement of a 
fundamental right is one of them.

4. W.S. 23-1—101Ca>(i): '"B ig  game animal' 
means antelope, bighorn sheep, deer, elk, moose 
or mountain goat.''

nonresidents in Montana is not one of 
them.” 98 S.CL at 1862-1863.

We consider all of the observations of the 
Supreme Court of the United States appli­
cable in Wyoming, as well.

[5] Since elk hunting is a sport and not 
a fundamental right,' we then need only 
apply the less rigorous test applied to an 
ordinary right, and we need only examine 
to determine if there is a rational relation­
ship between the classification made hy the 
statute or statutes being viewed and a le­
gitimate state objective. The statutory 
classification we are here viewing is that 
nonresidents, in addition to having a Wyo­
ming nonresident hunting license, must, 
when hunting big and/or trophy game ani­
mals * on any designated wilderness area in 
Wyoming as defined by federal law, be 
accompanied by a licensed professional or 
resident guide. W.S. 23-2-401, supra note
1. No such requirement is placed on resi­
dent hunters. The question is then wheth­
er there i3  a rational relationship between 
that classification between nonresidents 
and residents and a legitimate legislative 
state objective.

By W.S. 23-1-103, all wildlifes in Wyo­
ming is declared to be the property of the 
state, and the purpose of the act (W.S. 
23-1-101 through 23-6-207 as amended 
from time to time) and the policy of the 
state are to provide an adequate and flexi­
ble system for the control, propagation, 
management and regulation of all Wyo­
ming wildlife.

The declaration of ownership and pre­
emption by the state of the management 
and control of all wildlife in Wyoming has 
constitutional sanction. As said in Lacoste 
v. Department o f Conservation o f State o f 
Louisiana, 263 U.S. 545, 44 S.Cti 186, 68 
L.Ed. 437 (1924), the wildlife within the
5. W.S. 23—1—I01(a)(xiii): '"W ild life ’ means all 

w ild mammals, birds, fish, amphibians, reptiles, 
crustaceans and mollusks, and bison * * * 
w ith in Wyoming.'1
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borders of a state are owned by the state in 
its sovereign capacity for the common ben­
efit of ail its people. Because of such 
ownership and in the exercise of its police 
power, the state may regulate the taking 
and use thereof. Baldurin spoke approv­
ingly of Lacoste in connection with police 
power in pointing out that the state has 
great latitude in determining what means 
are appropriate for the protection of wild­
life. We hasten to agree with Schakel, 
however, that the enlightened concept of 
this ownership is one of a trustee with the 
power and duty to protect, preserve and 
nurture the wild game. Baldwin observes 
that though in most respects all those in a 
state must be treated equally, the state 
need not always share those things held in 
trust for its own people.

To carry out the state function of wildlife 
management, the Wyoming game and fish 
commission was legislatively created, W.S. 
23-1-201, with extensive powers and 
duties, W.S. 23-1-302, including direction 
of the Wyoming game and fish department 
created by W.S. 23-1-401. A unique fea­
ture of game and fish management is that 
it is not financed by state appropriated 
funds, but primarily from hunting and fish­
ing license fees and some federal grants. 
According, to the 1984 Annual Report (Re­
port) of the Wyoming game and fish de­
partment, an official publication required 
by W.S. 23—1—503,'6 the department had in­
come of $23,393,488.53 of which $15,730,- 
839.30 was from licenses plus $540,750 
from nonresident big game application 
fees. Report at 73. Its expenditures were 
$16,918,177.33. Report at 71. Wildlife 
management is a substantial state activity 
in terms of cost 

Enforcement of game and fish laws is a 
significant role the state must perform,
6 . We take judicial notice of officia l reports o f 

state departments. Washakie County School 
District Number One v. Herschler, 606 P.2d at 
322 n. 16. We selected the 1984 Annual Report 
fo r use because it covers the period July 1, 1983, 
to June 30, 1984, during which appellant was 
licensed and arrested.

according to the chief game warden in 1984 
when he said, “Law Enforcement is an 
on-going activity of the Division and is an 
important part of wildlife management." 
There were 2,642 arrests and fines amount­
ing to $267,361 in 1983. Report at 12. 
There is some appropriated fund expense, 
in that connection, probably not measura­
ble, except by some cost accounting method 
not to our knowledge undertaken, in that 
not only Wyoming game and fish depart­
ment personnel are directed and authorized 
to arrest violators but also "every Wyo­
ming law enforcement officer is authorized, 
empowered, and directed to arrest without 
a warrant, any person found violating any 
provision o f ’ the game and fish act W.S. 
23-6-101.

[6] As a part of the game and fish 
scheme of enforcement guides play an im­
portant part Every guide is required and 
“shall promptly report to the department 
or any game warden each violation of this 
act or order of the commission by any 
person guided." W.S. 23-2-403. One of 
the requirements and qualifications of the 
professional guide is that he have knowl­
edge of the wilderness area, of hunting 
practices, of big game or guiding practices, 
and of game and fish laws. It is to be 
expected that nonresidents in many if not 
most cases would not have that knowledge 
and the familiarity to carry on the sport 
within the wilderness areas of Wyoming in 
a safe and law-abiding way. The hunter is 
protected and violations avoided through 
the guide requirement. It must be recalled 
that the legislatively stated purposes of 
requiring guides are “for purposes of prop­
er game management, protection of hunter 
welfare and safety, or better enforcement 
of the game [and] fish laws.” W.S. 23-2- 
401(a).1 It expresses legislative intent.
7. This provision was noi in  W.S. 23-54 (1957), 

considered in Schakel. W.S. 23-54 (1957), in 
pan:

"A. * * * It shall be unlawful for any per­
son who is not the owner o f a resident license 
or permit lawfully authorizing the same to 
hunt, pursue or k ill, or attempt to hunt, pur­
sue or k ill any elk. deer, bear, moose or 
mountain sheep on any land w ith in any na-

Wyo. H 4 9
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We do not undertake to suggest that out- 
of-state hunters violate game laws to a 
greater extent than resident hunters. 
There is no empirical data available in Wyo­
ming to sustain such a suggestion. The 
guide requirement is one of passive action 
to discourage violation of the law, unknow­
ingly or knowingly. In Baldwin, it was 
observed that Montana has a law making 
guides responsible for reporting game law 
violations committed by persons in their 
hunting parties and that this in a sense 
makes a guide a surrogate warden and 
seems to bolster the state’s warden force. 
We thus perceive a rationality and connec­
tion with the expressed state objective of 
better enforcement of the game and fish 
laws.

Schakel, in discussing safety, felt it sig­
nificant that antelope were not included; 
that it was as unsafe to hunt antelope as 
elk. Antelope are now included as a big 
game animal. W.S. 23—1—lOl(aKi), supra 
note 4. Schakel also noted that a wilder­
ness area is by its definition clearly a more 
dangerous area to one not acquainted with 
the area.8 W.S. 23-2-401(a) is now limited

tional forest, national pork o r national game 
refuge w ith in the boundaries of the State of 
Wyoming, any pan of which is open to the 
hunting of deer, elk, moose o r mountain 
sheep at any time during the calendar year in 
which said hunting is done, unless accompa­
nied by a licensed guide; provided, however, 
that parties of two o r more such persons 
hunting iogether need not be accompanied by 
more than one licensed guide for each two 
such persons.
"B. * * * No such licensed guide shall be 
required for not more than two non-residents 
hunting together when accompanied without 
compensation or gratuity by a resident of the 
State o f Wyoming who is the owner of a 
resident big game license and a resident guid­
ing permit. A resident guiding permit shall 
be issued, without charge and w ithout bond, 
by the Cheyenne office or by any district 
supervisor or by any resident deputy game 
warden of the Wyoming game and fish com­
mission to any resident of Wyoming owning a 
big game license in effect i f  and when such 
resident shall make and file  an affidavit stat­
ing the names and addresses o f not more than 
two non-resident hunters to be guided, the 
game to be hunted, the area in which they 
w ill hunt, and that such resident has not re­
ceived nor w ill accept directly or indirectly 
any remuneration whatsoever. A resident

to wilderness area. We notice that by W.S. 
23-2-402(aXv) a professional guide must 
take an examination which may include 
knov ledge of hunting practices. This 
would include firearm handling and safety 
while hunting. So we find that hunter 
welfare and safety ia a factor in requiring 
nonresidents to be accompanied by a guide 
and perceive it to bet a rational legislative 
objective as stated in the statute.

While the appellant's statement of issues 
refers only to W.S. 23-2-401(a), we also see 
the noncompensated resident guide licenses 
as provided in W.S. 23-2-i01(b), supra note 
1, as a rational means of proper game 
management, protection of hunter welfare 
and safety, and better enforcement of 
game and fish laws. When the noncompen­
sated resident guide obtains his license to 
guide a nonresident, he must furnish an 
affidavit stating the names and addresses 
of the nonresidents to be guided, the game 
to be hunted, and the area to be hunted. 
When the license is issued, the name and 
license number of the nonresident must be 
placed on the back of the resident guide

guide shall not guide more than two non-resi­
dents in each calendar year regardless o f the 
number of resident guiding permits issued to 
him in each calendar year."

8. 16 VS.CJl. § 1131(c) (1985):
"A wilderness, in contrast w ith those areas 
where man and his own works dominate the 
landscape, is hereby recognized as an area 
where the earth and its community of life are 
untrammeled by man, where man himself is a 
visitor who does not remain. An area of 
wilderness is further defined to mean in this 
chapter an area o f undeveloped Federal land 
retaining its primeval character and in flu ­
ence, without permanent improvements or 
human habitation, which is protected and 
managed so as to preserve its natural condi­
tions and which (1) generally appears to have 
been affected prim arily by the forces of na­
ture, w ith the im print o f man's work substan­
tia lly unnoticeable; (2) has outstanding op­
portunities for solitude or a primative and 
unconfined type of recreation: (3) has at least 
five thousand acres o f land or is o f sufficient 
size as to make practicable its preservation 
and use in an unimpaired condition; and (4) 
may also contain ecological, geological, or 
other features of scientific, educational, sce­
nic, or historical value."
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license and stamped or signed by the is­
suer. This makes sense because it furnish­
es intelligence to the Wyoming game and 
fish department of who and where the 
hunters are and what they are hunting. 
This is an aid to the game wan .an assigned 
to that area in patrolling his territory and 
anticipating hunting pressure in the vicini­
ty. In the event of a reported or suspected 
violation, it furnishes immediately, locally 
available investigative sources even after 
the hunter has left the state. In the event 
of lost hunters or dangerous high country 
storms, it permits a better check on the 
safety of hunters or rescue efforts if that 
should be required. We discern that keep­
ing track of hunters is an important aspect 
of game management, hunter welfare and 
safety, and enforcement There are un­
doubtedly difficulties of supervision of 
hunting in the wilderness area where every 
attempt is made to keep the surrounding 
and large expanses of land and timber in a 
primitive state.

Perhaps there are some nonresident 
hunters who are fully capable of looking 
out for themselves in particular areas and 
pose no problem to enforcement, but it is 
reasonable to conclude and more likely that 
they should have help. Baldwin points out 
that a statutory classification impinging 
upon no fundamental interest need not be 
drawn so as to fit with precision the legit­
imate purposes animating it That a stat­
ute might have furthered its underlying 
purpose more artfully, more directly, or 
more completely does not warrant a conclu­
sion that the method it chose is unconstitu­
tional.

Appellant has not carried his burden of 
establishing irrationality of one of the 
means chosen by the state to carry on the 
business of game management for its citi­
zens and citizens of other states within its 
boundaries. We hold W.S. 23-2-401 consti­
tutional in not violating the equal protec­
tion provisions of the federal and state 
constitutions.
9. 16 U.S.C.A. § 1133(d)(7) (198S):

II
[7] Article IV, § 2, United States Con­

stitution, provides that “[t]he Citizens of 
each State shall be entitled to all Privileges 
and Immunities of Citizens in the several 
States." Section 1 of the Fourteenth 
Amendment of the Constitution i3 some­
what repetitive of that declaration of right 
and states that ‘‘[n]o State shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States; * * “ nor deny to any per­
son within its jurisdiction the equal protec­
tion of the laws." We need not concern 
ourselves with any fine distinctions that 
may exist between the language of A rt IV, 
§ 2 and that in the Fourteenth Amendment 
with respect to privileges and immunities. 
We are here dealing with the privileges and 
immunities of citizens of the state of Wyo­
ming to the extent they may apply to the 
citizen of another state—Minnesota—tem­
porarily in the state of Wyoming to engage 
in the recreational sport of big game hunt­
ing for elk in a wilderness area. Under 
such circumstances we must examine Art. 
IV, § 2 and decide under those facts and 
circumstances whether the questioned ac­
tivity of the state is prohibited. There is 
no comparable or parallel provision in the 
Wyoming Constitution except that ”[t]he 
State of Wyoming is an inseparable part of 
the federal union, and the constitution of 
the United States is the supreme law of the 
land.” Article I, § 37, Wyoming Constitu­
tion.

Appellant, as a resident of Minnesota, 
ciaim3 tha. .S. 23—2—401(a), supra note 1, 
violates the Privileges and Immunities 
Clause of the United States Constitution in 
that appellant, as a nonresident, has been 
afforded access to a federal wilderness 
area on a different basis than residents of 
the state of Wyoming. Appellant, how­
ever, agrees that the National Wilderness 
Preservation System does not interfere 
with the jurisdiction of states over wildlife 
and fish.5

''Nothing in this chapter shall be construed as
affecting the jurisdiction o r responsibilities of
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Baldwin summarizes some situations in 

which state citizenship or residency can be 
used to distinguish among persons:

"" * * Suffrage, for example, always 
has been understood to be tied to an 
individual’s identification with a particu­
lar State. [Citation.] No one would sug­
gest that the Privileges and Immunities 
Clause requires a State -to open its polls 
to a person who declines to assert that 
the State is the only one where he claims 
a right to vote. The same is true as to 
qualification for an elective office of the 
State. [Citations.] Nor must a State 
always apply all its laws or all its servic­
es equally to anyone, resident or nonresi­
dent, who may request it so to do. [Cita­
tions.] Some distinctions between resi­
dents ar,;i nonresidents merely reflect 
the fact that this is a Nation composed of 
individual States, and are permitted; oth­
er distinctions are prohibited because 
they hinder the formation, the purpose, 
or the development of a single Union of 
those States. Only with respect to those 
'privileges' and ‘immunities' bearing 
upon the vitality of the Nation as a sin­
gle entity must the State treat all citi­
zens, resident and nonresident, equally. 
Here we must decide into which category 
falls a distinction with respect to access 
to recreational big-game hunting.” Bald­
win, 98 S.Cti at 1860.
We have in Part I of this opinion placed 

weight on the ownership in trust of the 
state’s wildlife. However, that position 
must yield when without reason it inter­
feres with a nonresident's right to pursue a 
livelihood in a state other than his own. 
That right is protected by the Privileges 
and Immunities Clause. Such a case is 
Toomer v, Witsell, 334 U.S. 385, OS S.Cti 
1156, 92 L.Ed. 1460 (1948), upon which ap­
pellant. relies. In that instance the Court 
struck down a South Carolina statute re­
quiring nonresidents of South Carolina to 
pay a license fee of $2,500 for each com-

the several States with respect to wildlife and 
fish in the national forests.''

10. Toomer v. Witsell explains that the ownership 
theory is really but a fiction expressive in legal

merrial shrimp boat and residents to pay a 
fee of only $25 on the ground that it violat­
ed the Privileges and Immunities Clause. 
Other burdens were also placed on nonresi­
dents 3uch as requiring proof before is­
suance of an annual license that they had 
paid South Carolina income taxes on profits 
from operations the preceding year and 
requiring boats licensed to travel for 
shrimp in the state’s waters to dock at a 
South Carolina port and unload, park and 
stamp their catch before transporting to 
another state or waters thereof. Viola­
tions entailed suspension of the violator's 
license. Tho Court held that commercial 
fishing like other common callings is within 
the purview of the Privileges and Immuni­
ties Clause. The key word is commercial 
which translates into livelihood and distin­
guishes it from recreational fishing and 
hunting.1® When a statute interferes with 
the right to make a living (pursue a com­
mon calling) by a nonresident, then a fun­
damental right is involved, and we apply a 
different test than when the right to en­
gage in recreation is involved.

The district judge relied on State v. An- 
tonich, Wyo., 694 P.2d 60 (1985), and ap­
plied the test there set out when analyzing 
a privileges and immunities claim. First 
the court must ascertain whether a statute 
burdens a fundamental right or activity 
since only those privileges and immunities 
bearing upon the concept of interstate har­
mony fall within the scope and purpose of 
the clause. Second, the court must exam­
ine the reasons for the discriminatory treat­
ment to determine their validity and their 
relation to the degree of discrimination im­
posed by the statute. The district court, 
then sitting as an appellate court, deter­
mined that in the light of Baldwin no fun­
damental right was involved in that nunt- 
ing is a recreational sport and not a funda­
mental right. In such cases the Privileges 
and Immunities Clause did not come into 
play, and there was no constitutional viola-

shorthand of the importance to its people that a 
state have power to preserve and regulate the 
exploitation of an important resource.
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tion in that regard. We agree with the 
thorough analysis of the district judge.

A most recent case in this Court, Powell 
v. Daily, supra, where the issue was 
whether W.S. 23-2-402(aXiif), requiring a 
professional guide, amongst the other stat­
utory qualifications, to have been a resi­
dent of Wyoming for a period of one year, 
was prohibited by the Privileges and Immu­
nities Clause. It was held that such a 
requirement restricts the right of an Idaho 
resident to pursue a means of livelihood, 
and pursuing a common calling, plying a 
trade and doing business in another state 
are fundamental rights protected by the 
Privileges and Immunities Clause. W.S. 
23—2—402(a) does specifically refer to the 
professional guide a3 being “ in the busi­
ness of guiding." Powell is a nonresident 
livelihood case in a fundamental right cate­
gory while the nonresident hunter who is in 
Wyoming seeking recreatio and pursuing 
a sport does not possess such a protected 
right There is no .onflict between Powell 
and the case we no v have at hand. Powell 
deals with statutes from the point of view 
of the professional guide with a livelihood 
at stake—a fundamental right. We here 
deal with the hunter who has no fundamen­
tal right at stake. Our holding must neces­
sarily take a different less serious slant 
accordingly. Where fundamental rights 
are involved, the test is entirely different 
and more stringent Schakel was not a 
livelihood case but a hunter case. The 
complexion of the Schakel case has been 
completely changed by Baldwin and statu­
tory amendment The references in Powell 
to the Schakel case are not applicable to 
the hunter case we have here.

Ill
(8] The Supremacy Clause of the Con­

stitution of the United States is found in 
the second clause of Art. VI:

"This Constitution, and the Laws of the 
United States which shall be made in 
Pursuance thereof; and all Treaties 
made, or which shall be made, under the 
Authority of the United States, shall be 
the supreme Law of the Land; and the

r. STATE Wyo. H 5 3
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■Judges in every State shall be bound
thereby, any Tiling in the Constitution or
Law3 of any State to the Contrary not­
withstanding."

The appellant claims that the requirement 
that he employ a guide to accompany him 
into a federal wilderness, in which he has a 
vtilid license to hunt, burdens his right of 
access guaranteed him by the National Wil­
derness Preservation System. His claim is 
broadened to a charge that the guide law is 
inconsistent with the objectives of the Na­
tional Wilderness Preservation System in 
that there is a limitation to his access as a 
licensed hunter when he has no need for a 
guide. Appellant concludes that the feder­
al legislation and regulations preempt the 
professional guide requirement of W.S. 23- 
2~401(a).

The argument is most difficult to follow 
in the face of a specific provision, 16 U.S. 
C.A. § 1133(C)(7), supra note 9, stating that 
nothing iu the chapter is to be construed as 
affecting the jurisdiction or responsibilities 
of the several states with respect to wild­
life and fish in the national forests. A 
further provision, 16 U.S.C.A. § 1133(d^5) 
(1985) states that “[cjommercial services 
may be performed within the wilderness 
areas designated by this chapter to the 
extent necessary for activities which are 
proper for realizing the recreational or oth­
er wilderness purposes of the areas." Pro­
fessional guiding i3 a commercial service in 
that such guides are compensated for their 
work. We have held that the use of such 
guides is a rational requirement of the stat­
ute requiring nonresidents to be accompa­
nied by a licensed guide when hunting big 
game. This is consistent with the responsi­
bility of the state of Wyoming with respect 
to wildlife.

The supplemental applicable Code of Fed­
eral Regulations, 30 CFR 293.8, specifically 
authorizes commercial services "to the ex­
tent necessary for realizing the recreation­
al or other wilderness purposes, which may 
include, but are not limited to, the public 
services generally offered by packers, out­
fitters, and guides."
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From the clear language of the National 

'.yDderaesa Preservation System and regu­
lations, we can find neither prohibition nor 
inconsistency but in fact find specific au­
thority. W.S. 23-2-401(a) does not violate 
the Supremacy Clause of the Constitution 
of the United States.

Affirmed.

CARDINE, Justice, dissenting.
I dissent.
I would hold that § 23-2-101, W.S.1977, 

violates the Equal Protection Clause of the 
Fourteenth Amendment and is unconstitu­
tional. It has no rational relationship to 
the objectives it seeks to promote. This 
result is consistent with our holding in 
Schakel v. Slate, Wyo., 513 P.2d 412 
(1973).

The majority opinion reaches a result 
different from Schakel (which held the 
predecessor of § 23-2—101— § 23-54—un­
constitutional) because of the amendment 
of the statute and because of the holding in 
Baldwin v. Fish and Game Commission 
o f Montana, 436 U.S. 371, 98 S.Cti 1852, 56 
L.Ed.2d 354 (1978). Baldwin merely makes 
clear that only a low level of constitutional 
scrutiny need be applied because hunting is 
not a fundamental right; Baldwin does not 
alter our scrutiny of this statute from that 
applied in Schakel. Schakel spoke of a 
"reasonable and appropriate” means, which 
is a low level of scrutiny. It is the same 
requirement applied in the majority opin­
ion.

I cannot find that the statute under at­
tack, § 23-2-401, is a rational mesns to 
accomplish legitimate state ends. The ends 
sought are set forth in § 23-2-401(a) as 
proper game management, protection of 
hunters, and better enforcement of the 
game and fish laws. All of these are legit­
imate ends. The problem is whether a 
statute, which classifies on the basis of 
residence and requires only nonresidents to 
be accompanied by a guide in wilderness 
areas, is a rationnl means to accomplish 
these ends.

I inquire first whether the statute is ra­
tionally related to the objective of enforc­
ing the game laws. It is true that guides 
must know the game laws and report viola­
tions. It is also likely that nonresident 
huntere do not have the same knowledge 
and are les3 likely to hunt in a safe and 
law-abiding manner without guides. The 
question, however, is whether the classifi­
cation, which does not require a resident to 
have a guide, is rationally related to ‘he 
objective. The court's opinion states that it 
is not suggested "that out-of-state hunters 
violate game laws to any greater extent 
than resident hunters.” If nonresidents 
are no more likely to violate game laws 
than residents, a statute which classifies by 
residency has no rational relationship to 
the objective of enforcing game laws.

The next inquiry is whether the statute is 
rationally related to the goal of promoting 
hunter safety. Unlike the statute attacked 
in Schakel v. State, supra, this amended 
statute requires that a nonres-dent have a 
guide when hunting any big game animal 
in wilderness areas.

I cannot reconcile Schakel with the ma­
jority opinion. Schakel attacked the stat­
ute in question, § 23-54, W.S.1957 quoted 
on pages 7-8 of the opinion, as having little 
if ar.y relationship to promoting hunter 
safety. One reason for the attacK was that . 
nonresident antelope hunters were not re­
quired to have a guide. The statute in this 
case does not require nonresident small 
game hunters or fisherman to have a 
guide. It would seem that nonresident 
small game 1 ’inters and fishermen are as 
likely to lost dieir way in a wilderness area 
as are big game hunters. And, if the po­
tential problem is the handling of firearms, 
there is nothing to suggest that nonresi­
dents are any more likely to mishandle 
their firearms than are residents.

Schakel also held that § 23-54 had little 
to do with safety because it provided that a 
resident, without qualifications, could guide 
up to two nonresident hunters if he did so 
without compensation and after filing an 
affidavit with the Game and Fish Commis­
sion. A very similar provision is now
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found in § 23-2-401(b), W.S.1977. Schakel 
stated that this provision was “impossible 
to reconcile with the theory of safety un­
less one indulges in the violent presump­
tion that mere residence in this State

ikes a competent, knowing guide * * 
a  an affidavit will suffice to qualify a 
guide, why cannot a nonresident supply the 
Game and Fish Commission with the same 
information as a resident and qualify? The 
reason he cannot can only be understood by 
indulging in "the violent presumption” re­
ferred to in Schakel.

Schakel also questioned the provision of 
§ 23-54 which permitted the uncompensat­
ed resident guide to guide no more than 
two nonresidents in any calendar year. 
This same provision is found in § 23-2- 
401(b). There is no apparent reason why, 
after guiding two nonresidents, the uncom­

pensated guide becomes a threat to hunter 
safety and can guide no more. The provi­
sion suggests that the statute seeks objec­
tives other than hunter safety.

Finally, in the absence of any evidence 
that nonresidents have a different effect on 
the game population than do residents, I 
fail to see how the statute rationally re­
lates to the objective of proper game 
management

I believe that even with the lowest level 
of scrutiny this statute should be held un­
constitutional.
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State, Wyo., 483 P.2d 519 (1971), which 
involved the same statutes and contention. 
The same question was raised earlier this 
term in the case of Singer v. State, Wyo., 
712 P.2d 349 (1986). Appellant in that 
case relied upon the same authorities as 
here argued and which this Court rejected. 
Disposal of this case is governed by the 
two before-mentioned cases.

Affirmed.

Calvin POWELL, Petitioner (Plaintiff), 
v.

O.R. "Bud” DAILY, Frances Osborn, Ed 
P. Moriarity, Gene Harriet, Alice Hays, 
Denzel L. Coffey, and Dennis Daly, 
constituting the Wyoming Game and 
Fish Commission; and W. Donald Dex­
ter, Director of the Wyoming Game and 
Fish Department, Respondents (De­
fendants).

No. 85-81.
Supreme Court of Wyoming.

Jan. 8, 1986.

Idaho resident filed an action for a 
declaration that residency requirement of 
Wyoming statute governing gar.'. fish 
guide licenses was unconstitutional, i i.cr 
District Court, Laramie County, Joseph F. 
Maier, J., certified the constitutional issue. 
The Supreme Court, Rose, J. (Retired), held 
that, Wyoming statute, requiring applicant 
for game and fish guide license to be a 
resident of Wyoming for a period of one 
year, burdened a fundamental right with a 
degree of discrimination which did not bear 
a close relation to any of the state’s assert­
ed reasons for the discrimir jtory treatment 
and, thus, violated the privileges and immu­
nities clause of the Federal Constitution.

Question answered, and case remand­
ed.

Rooney, J., with whom Brown, J.; 
joined, filed a dissenting opinion.

1. Constitutional Law <3=207(2)
Pursuing a common calling, plying a 

trade, and doing business in another state 
are "privileges" protected by the privileges 
and immunities clause of the Federal Con­
stitution. U.S.C.A. Const. Art. 4, § 2, cl. 1. 

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2. Constitutional Law <3=207(2)
Guiding hunters and fishermen in Wy­

oming, for which guide license was re­
quired by W.S. 1977, § 23-2-402(a)(iii), was 
a "business” and, thus, a fundamental 
right protected by the privileges and immu­
nities clause of the Federal Constitution. 
U.S.C.A. Const. Art. 4. § 2, cl. 1.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

3. Game e=4
State's duty or right to use wildlife 

resources for benefit of its people does not 
mean that laws enacted in connection with 
those resources are free from constitution­
al scrutiny.
4. Constitutional Law «=207(2)

Fish ®=9
Game <3=4 

W.S. 1977, § 23—2—I02(a)(iii), requiring 
applicant for game and fish guide license to 
be a resident of Wyoming for a period of
0.v vear, burdened a fundamental right 
wiu  ̂ degree of discrimination which did 
not bea, £ "lose relation to any of the 
state's asset c ? >-tasons for the discrimina­
tory treatment an i, thus, violated the privi­
leges and immunitit. clause of the Federal 
Constitution. U.S.C.A. Const. Art. 4, § 2, cl.
1. _________

John B. Rogers, Cheyenne, for petitioner. 
A.G. McClintock, Atty. Gen., Lawrence J. 

Wolfe, Sr. Asst. Atty. Gen., and Marion


