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" S t a t u s "  -  the  s t a t u s  codes used f o r  t h e s e  c a s e s  a r e  shown be l ow ,
a c t i v e :  th e  l e a s e  was In  e f f e c t  as o f  O c t o b e r  4 ,  1 9 8 5 .  Some o f  t h e s e  l e a s e s  may now be c l o s e d ,
c l o s e d :  the  l e a s e  term e x p i r e d  p r i o r  t o  O c t o b e r  4 ,  1 9 8 5 .
t r a n s f e r r e d :  the  l e a s e  was t r a n s f e r r e d  w i t h  t he  m i n e r a l  e s t a t e  t o  Cook I n l e t  R e g i o n ,  I n c .  ( C I R I )  und e r  
v a r i o u s  ag r eemen ts  o r  s e t t l e m e n t s  and a u t h o r i t y  o f  P L - 9 4 - 2 0 4  (Terms and C o n d i t i o n s ) .

" T o t a l  A c r e s "  -  shows the  t o t a l  amount o f  s t a t e  l a n d  i n  t h i s  l e a s e .

"Mil A c r e s "  -  t h e  a c r e a g e  l i s t e d  in  t h i s  column f o r  a c t i v e  ca s e s  i s  t he  men ta l  h e a l t h  l e a s e  a c r e a g e  as o f
O c t ob e r  4 ,  1 9 8 5 .  Ac reage  f i g u r e s  f o r  c l o s e d  o r  t r a n s f e r r e d  c a s e s  r e f l e c t s  t h e  t o t a l  menta l  h e a l t h  a c r e a g e  as
o f  t h e , d a t e  o f  c l o s u r e  o r  t r a n s f e r .

" S  MH A c r e s "  -  shows t he  p e r c e n t a g e  o f  the  t o t a l  ca se  a r e a  made up o f  men t a l  h e a l t h  l a n d s  (d e c im a l  f i g u r e s  were
rounded t o  the  n e a r e s t  who le  n umbe r s ) .

" R e n t a l  Income"  -  shows r e n t a l  Income r e c e i v e d  t h a t  i s  a t t r i b u t a b l e  t o  men ta l  h e a l t h  l a n d  ( r e n t a l  income was
d e t e rm in ed  u s i n g  a p r o - r a t a  f o rm u l a  and was c a l c u l a t e d  f o r  t he  p e r i o d  o f  J u l y  1 9 ,  19 78  t o  O c t o b e r  4 ,  1 9 8 5 ) .
The f o rm u l a  f o r  r e n t a l  Income i s  s e t  1n AS 3 8 . 0 5 . 1 8 0 —( n ) .

"Bonus  B id Income" ( i n c l u d e d  o n l y  1 f  r e c e i v e d  on o r  a f t e r  J u l y  2 0 ,  1 9 7 8 )  -  "Bonu s "  b i d s  a r e  e s t a b l i s h e d  by AS 
3 8 . 0 5 . 1 8 0 - ( f ) ,  and a r e  the  method by which a l e s s e e  i s  d e t e rm i n e d .

" T o t a l  I ncome"  -  shows the  r e n t a l  Income and bonus b id  a t t r i b u t a b l e  t o  men t a l  h e a l t h  l a n d .  Note t h a t  no menta l  
h e a l t h  l a n d s  a r e  c u r r e n t l y  w i t h i n  r o y a l t y  p r o du c in g  u n i t s ,  T h e r e f o r e ,  no " R o y a l t y  Income" column i s  shown.

" I s s u e  Da t e "  -  shows th e  d a t e  the  l e a s e  was i s s u e d  ( f o r  c a s e s  c r e a t e d  by s e g r e g a t i o n  t h i s  d a t e  r e f l e c t s  the  
da t e  o f  s e g r e g a t i o n ) .

" C l o s u r e  Da te "  -  shows the  d a t e  the  l e a s e  t e r m i n a t e d ,  e x p i r e d ,  o r  was r e l i n q u i s h e d ,  ( f o r  t r a n s f e r r e d  c a s e s ,  t h i s  
r e f l e c t s  th e  d a t e  o f  t r a n s f e r ) .

" L e a s e  S a l e  Number" -  shows t he  number a s s i g n e d  to  the  f o rm a l  s a l e  o f f e r i n g  by t h e  s t a t e .  ( "NC" in  t h e  co lumn 
deno te s  a n o n - c o m p e t i t i v e  o v e r  the  c o u n t e r  s a l e . )



H O f  Cases MH Acres MH Income

ACTIVE 56 1 0 7 , 8 8 2 . 0 8 1 , 6 0 7 , 0 0 8 . 0

TRANSFERRED 9 4 , 5 5 2 . 5 9 7 , 5 8 5 . 0

CLOSED 29 1 9 , 4 6 9 . 7 3 2 4 , 2 4 3 . 0

TOTAL 94 1 3 1 , 9 0 4 . 4 0 1 , 6 3 8 , 8 3 6 . 0

T o t a l  R e n t a l  I ncome:  6 9 0 , 3 2 6 . 0  
T o t a l  Bonus Income:  9 4 8 , 6 0 3 . 0  

T o t a l  I ncome :  1 , 6 3 8 , 8 3 6 . 0

MENTAL HEALTH LAND 
OIL AND GAS LEASE SUMMARY CHART



Menta l  H e a l t h  Lands I n v e n t o r y  
J u l y  1 9 ,  1978  -  O c t o b e r  4 ,  1985 

INTERAGENCY LAND MANAGEMENT ASSIGNMENTS

The f o l l o w i n g  r e p o r t  i d e n t i f i e s  a l l  I n t e r a g e n c y  Land Management As s ignmen ts  ( I L M A ' s )  on s t a t e  men ta l  h e a l t h  l a nd  in e f f e c t  
between t h e  J u l y  1 9 ,  19 78  l e g i s l a t i v e  r e d e s i g n a t i o n  and the  O c t o b e r  4 ,  1985  Supreme Cou r t  d e c i s i o n  on We iss  v .  A l a s k a . An 
ILMA i s  used to  a s s i g n  management a u t h o r i t y  o f  s t a t e  l a n d s  f r om t h e  Depa r tmen t  o f  N a t u r a l  R e s o u r c e s  t o  o t h e r  s t a t e  a g e n c i e s .  
On ly  t h e  Depa r tmen t  o f  N a t u r a l  R e s o u r c e s  has g e n e r a l  management a u t h o r i t y  o v e r  s t a t e  l a nd  ( u n d e r  T i t l e  38 o f  the  A la s k a  
s t a t u t e s ) .  These a s s i g nmen t s  a r e  t h e r e f o r e  made t o  e n s u r e  t h a t  o t h e r  a g e n c i e s  have p r o p e r  management a u t h o r i t y  f o r  t h e i r  
n e ed s ,  and a r e  o f t e n  prompted  by th e  need f o r  c l e . t r  a u t h o r i t y  in  o r d e r  t o  o b t a i n  f u n d i n g .  G e n e r a l l y ,  t h e s e  a s s i gnmen t s
I n v o l v e  imp r o vemen t s ,  bu t  may o c c a s s i o n a l l y  be made to  a l l o w  s p e c i f i c  management p r a c t i c e s  ( u s u a l l y  r e q u i r i n g  t he  e x p e n d i t u r e
o f  s t a t e  o r  f e d e r a l  f u n d s )  t o  be i n t e n s e l y  a p p l i e d .  ILMA's shown in  t h i s  r e p o r t  have been I s s u e d  f o r  p u b l i c  p r o j e c t s  which
r ange  1n scope  f r om a sma l l  a c c e s s  r o ad  t o  a m a j o r  c o r r e c t i o n a l  f a c i l i t y .

E a r l i e r ,  t h e s e  a s s i g nmen t s  were c a l l e d  I n t e r a g e n c y  Land Management T r a n s f e r s  ( I L M T ' s )  and were I s s u e d  in  p e r p e t u i t y  
c o n d i t i o n e d  on u r a f o r  I t s  o r i g i n a l  p u r p o s e .  Ass ignmen ts  a r e  now made f o r  a d e f i n i t e  t e rm ,  bu t  a r e  s t i l l  c o n d i t i o n e d  on 
u s e .  Whethe r  I s s u e d  as an ILMT o r  ILMA, a l l  such c a s e s  a r e  i d e n t i f i e d  as ILMA's 1n t h i s  r e p o r t .

These  c a s e s  were  i d e n t i f i e d  f r om s t a t e  s t a t u s  p l a t s  h i s t o r i c a l  and 1nd1 A d d i t i o n a l  I n f o r m a t i o n  was g a t h e r e d  f rom a 
Menta l  h e a l t h  l a n d  "Resume" c r e a t e d  by th e  d ep a r tm en t  1n th e  s p r i n g  o f  u d 4 .  T h i s  I n f o r m a t i o n  was v e r i f i e d  and augment f r om 
ca s e  f i l e s  by th e  d i v i s i o n ' s  r e g i o n a l  o f f i c e s .  Agenc i es  were  a l s o  r e q u e s t e d  to  p r o v i d e  I n f o r m a t i o n ,  such as the  d e s c r i p t i o n  
and v a l u e  o f  imp r o vemen t s ,  h owe ve r ,  n o t  a l l  a g e n c i e s  r e s p o nd ed .

Th i s  r e p o r t  I s  o r g a n i z e d  by l o c a t i o n  a c c o r d i n g  t o  l e g a l  d e s c r i p t i o n .  A c r o s s  r e f e r e n c e  r e p o r t  In  c a s e  number sequence  i s  
a l s o  p r o v i d e d .  F o r  t h o s e  ILMA's which l i e  w i t h i n  more tha n  one  t ow n s h i p ,  c om p l e t e  I n f o r m a t i o n  I s  l i s t e d  In  t he  I n i t i a l  
e n t r y .  A d d i t i o n a l  e n t r i e s  c o n t a i n  o n l y  th e  m e r i d i a n ,  t ow n s h i p ,  r ange  and s e c t i o n ,  c a se  number ,  men ta l  h e a l t h  number ,  s t a t u s  
and a c r o s s  r e f e r e n c e  t o  the  o r i g i n a l  t ownsh i p  1n the  " A d d i t i o n a l  L e g a l "  c o l umn .

The co lumns o f  t he  r e p o r t  show t h e  f o l l o w i n g  i n f o r m a t i o n :

1 .  "Townsh ip"  -  i s  th e  b a s i c  l e g a l  d e s c r i p t i o n  ( m e r i d i a n ,  t ow n s h i p ,  r a n g e ) .

2 .  " S e c t l o n ( s ) "  -  l i s t s  t he  s e c t l o n ( s )  c o n t a i n i n g  men ta l  h e a l t h  l a n d s  w i t h i n  the  c a s e .

3 .  " A d d i t i o n a l  L e g a l "  -  f u r t h e r  d e f i n e s  t h e  a r e a  1n which menta l  h e a l t h  l a n d  i s  f ound ( e . g .  l o t ,  b l o c k ,  t r a c t ,  a n d / o r  
U . S .  s u r v e y  numbe r ) .  D e t a i l e d  l e g a l  d e s c r i p t i o n s  may be f ound I n  DNR c a s e  f i l e s .

4 .  "MH H" -  shows the  c a se  number a s s i g n e d  by th e  s t a t e  t o  s e l e c t i o n s  made unde r  th e  Menta l  H e a l t h  E n a b l i n g  Ac t .
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5 .  “ Add MH #" -  shows t he  a d d i t i o n a l  men ta l  h e a l t h  s e l e c t i o n  f i l e  number In  i n s t a n c e s  whe re  more than  one s e l e c t i o n  
was f i l e d  f o r  the  l a n d s  encumbered by th e  c a s e .

6 .  "ADL11 -  I s  the  A l a s k a  D i v i s i o n  o f  Lands c a s e f l l e  number a s s i g n e d  t o  th e  c a s e .

7 .  " S t a t u s "  -  shows the  s t a t u s  o f  th e  c a s e  as o f  O c t o b e r  4 ,  1 9 8 5 .  The s t a t u s  codes used In  t h i s  r e p o r t  a r e  d e f i n e d
a s :

a c t i v e :  ILMA I s  in e f f e c t  ( o p e n e d ) .
c l d s e d : ILMA i s  e x p i r e d  o r  r e l i n q u i s h e d .

8 .  " T o t a l  A c r e s "  -  shows t h e  t o t a l  a c r e a g e  o f  t he  c a s e .

9 .  "Mb Ac r e s "  -  shows t h e  a c r e a g e  which was a c q u i r e d  und e r  t he  Menta l  H e a l t h  E n a b l i n g  A c t .

1 0 .  "X MH A c r e s "  -  shows t he  p e r c e n t  o f  the  t o t a l  c a s e f l l e  a c r e ag e  which 1s menta l  h e a l t h  ( d e c im a l  f i g u r e s  were r ounded 
t o  the  n e a r e s t  who le  n umbe r ) .

1 1 .  " I s s u e  Da t e "  -  shows t h e  d a t e  ILMA was I s s u e d .

1 2 .  " C l o s u r e  Da t e "  -  I s  th e  d a t e  o f  c l o s u r e  o r  f u t u r e  e x p i r a t i o n  o f  ILMA ( c a s e s  i s s u e d  f o r  an i n d e f i n i t e  p e r i o d  o f  t ime
show no c l o s u r e  d a t e ) .

13 " H o l d e r "  -  shows th e  agency  t o  whom th e  ILMA was I s s u e d .  A b b r e v i a t i o n s  a r e  used as f o l l o w s :

ADF&G -  A l a s k a  Depa r tmen t  o f  F1sh and Game
APA -  A la s k a  Power  A u t h o r i t y
DH&SS- Depa r tment  o f  H e a l t h  and S o c i a l  S e r v i c e s
DMVA -  Depa - tmen t  o f  M i l i t a r y  and V e t e r a n s  A f f a i r s
DOA -  Depa r tmen t  o f  A d m i n i s t r a t i o n
DOC -  Depa r tmen t  o f  C o r r e c t i o n s
DOT/PF -  Depa r tmen t  o f  T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  
F o r e s t r y  -  Depa r tmen t  o f  N a t u r a l  R e s o u r c e s ,  D i v i s i o n  o f  F o r e s t r y  
P a r k s  -  Depa r tment  o f  N a t u r a l  R e s o u r c e s ,  D i v i s i o n  o f  P a r k s  
U o f  A -  U n i v e r s i t y  o f  A la sk a



14 " P u r p o s e ” -  shows th e  use f o r  which t h e  ILMA was I s s u e d .

1 5 .  " Im p r o v em en t s "  -  l i s t s  p h y s i c a l  Improvements  c o n s t r u c t e d  p u r s u a n t  t o  t he  ILMA.

1 6 .  " Imp r o v emen t  v a l u e "  -  shows the  d o l l a r  v a l u e  o f  e x i s t i n g  s t a t e  Improvements  ( t h e s e  f i g u r e s  were o b t a i n e d  f rom the
h o l d i n g  a g e n c y ) .

17 .  "Comments" -  p r o v i d e s  a d d i t i o n a l  I n f o r m a t i o n  r e g a r d i n g  t h e  ILMA.

ILMA SUMMARY CHARTS

OPENED CLOSED

Use H o f  Cases MH Acres 0 o f  Cases MH Acres

A i r p o r t 5 2 , 6 6 3 . 7 4 0

Boa t  Launch 2 4 . 4 2 2 3 . 9 5

I n s t l t u t l o n s 2 1 4 7 . 7 8 0

M a t e r i a l s <1 1 8 0 . 2 3 3 1 1 7 . 6 6

Rec S i t e  (way s i d e ) 5 6 8 1 . 4 2 1 1 9 7 . 8 4

R o a d / B r i d g e 11 1 7 4 . 5 7 0

S c h o o l s 2 2 . 1 0 1 2 1 . 7 1

S up p o r t  F a c i l i t i e s 5 9 6 . 2 8 0

M i s c e l l a n e o u s 9 7 6 . 7 3 1 0 4 . 2 1

TOTAL 45 4 , 0 2 7 . 2 7 9 4 4 5 . 3 7

OPENED CLOSED

H o l d e r 0 o f  Cases MH Acres 0 o f  Cases MH Acres

ADF&G 3 5 2 . 3 3 1 1 . 0 0

AG 0 1 1 0 3 . 1 6

APA 1 3 . 6 5 0

DH&SS 2 G 3 . 0 0 0

DMVA 2 2 3 . 7 0 0

DOA 2 1 3 . 0 1 0

DOC 1 6 7 . 7 8 0

DOT/PF 26 3 , 0 5 8 . 3 4 4 1 2 0 . 6 1

F o r e s t r y 1 1 9 . 6 6 0

Pa r k s 7 7 0 5 . 8 0 2 1 9 8 . 8 9

U o f  A 0 1 2 1 . 7 1

TOTAL 45 4 , 0 2 7 . 2 7 4 4 5 . 3 7
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DATE: May 16, 1987 

Committee has considered HB 63

"An Act relating to the Board of Fisheries."
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do pass 
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no recommendation 

individual recommendations 
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ATTACHES NEW FISCAL NOTE(s): 
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[ zero fiscal note

[ ] zero with analysis

[ x] same as previous fiscal note 
published 5/8/87_____________

[ ] same as previous zero fiscal

note published _____________
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SIGNING OTHER RECOMMENDATIONS:
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Hoffman

rfg e r3~ "

N a v a r r e

Cotten

Davidson

_ Chairman's signature
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COM M ITTEE O N  R E S O U R C E S

HOUSE RESOURCES COMMITTEE 
LETTER OF INTENT FOR

CSHB 63

The L e g i s l a t u r e  b e l i e v e s  t h a t  t h e  Board o f  F i s h e r i e s  p r e s e n t l y  
h a s  t h e  a u t h o r i t y  t o  e s t a b l i s h  r e g u l a t i o n s  s u ch  a s  t h e  
s u p e r e x c l u s i v e  u s e  a r e a  and v e s s e l  r e s t r i c t i o n s  e s t a b l i s h e d  i n  
c e r t a i n  B e r i n g  Sea h e r r i n g  f i s h e r i e s .  The L e g i s l a t u r e  i n t e n d s  
t h a t  t h i s  l e g i s l a t i o n  c l a r i f y  and c o n f i rm  t h e  B o a r d ' s  
a u t h o r i t y  i n  mak ing t h e  t y p e  o f  a l l o c a t i v e  d e c i s i o n s  e x h i b i t e d  
by t h e  B e r i n g  Sea h e r r i n g  r e g u l a t i o n s ,  and t h a t  t h r o u g h  t h i s  
l e g i s l a t i o n ,  t h e  L e g i s l a t u r e  s e e k s  t o  r e s o l v e  any  d o u b t s  
r a i s e d  by  t h e  H eb e r t  c a s e  a s  t o  w h e t h e r  t h e  Board o f  F i s h e r i e s  
had  t h e  a u t h o r i t y  t o  e s t a b l i s h  s u p e r e x c l u s i v e  u s e  a r e a s  f o r  
r e g u l a t i n g  commerc ia l  f i s h i n g .

A d e lh e i d  Herrmann 
Co -cha i rm an  
May 1 6 ,  1 9 8 7
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The bill does not make any chancre in the status quo of the 
Board of Fisheries activities.

The Board of Fisheries established superexclusive use areas in 
the western herring fisheries four years ago. In addition, 
exclusive use regulations have been established by the Board 
for salmon and king crab.

Exclusive use areas do not prohibit anyone from participating 
in the fisheries.

The fisheries are still open to anyone wishing to participate. 
It only restricts the number of spearate herring fisheries a 
person may participate in. Numerous individuals from 
Anchorage, S.E. Alaska and outside the State have fished in 
these areas during the last four seasons while superexclusive 
registration has been in effect.

The proposed legislation does not require or mandate anv 
action by the Board of Fisheries.

The legislation merely insures that the Board of Fisheries has 
the option of using exclusive, superexclusive and nonexclusive 
use areas as a management tool. The decision to do so remains 
with the Board.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 29, 1987

SUBJECT: Super exclusive f lulling zones
(HB 63)

TO: Representative Lyman Hoffman

FROM: Edward H. Hein
Legislative Counsel

HB 63 is a duplicate of SB 53, related to the Board of 
Fisheries’ authority to establish superexclusive fishing 
zones. After studying the District Court's opinion and the 
appellate briefs in the Hebert case, I believe this 
legislation will resolve the problem, though it may be 
broader in scope than necessary to do the job.

In essence, the District Court found that the Board of 
Fisheries acted outside the scope of its statutory authority 
when it established the superexclusive use areas at Cape 
Romanzof and Norton Sound. Although the court recognized 
that improving and maintaining the economic health of those 
localities is a "legitimate and highly desirable goal for 
the state", the board has authc ' by to act only for the pur­
poses of conserving or developi ; the fishery resources of 
the state. And although the b< rd has authority under 
AS 16.05.251(e) to allocate among different fishery user 
groups (i.e., personal use, sport, and commercial), the 
board does not have authority to allocate among members of a 
single user group, the court said.

SB 53 and HB 63 would remedy both of the problems pointed 
out by the court. Section 1 expands the authority of the 
board by allowing it to enhance and protect people's ability 
to take and use fishery resources. This would include 
protecting fishermen in given areas of the state by setting 
up superexclusive use areas. Granting the board such 
authority is consistent not only with the Hebert case, but 
also with Art. VIII, sec. 15, of the Alaska Constitution. 
That section allows the state to limit entry into any



f i s h e r y  t o  p r e v e n t  economic d i s t r e s s  among f i s h e rm en  and 
t h o s e  d ep end en t  upon them f o r  a l i v e l i h o o d .  Th i s  i s  an 
e x c e p t i o n  t o  t h e  p r o h i b i t i o n  i n  t h a t  same s e c t i o n  a g a i n s t  
t h e  e s t a b l i s h m e n t  o f  an e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  
o f  f i s h e r y .
S e c t i o n  2 o f  t h e  b i l l  amends AS 1 6 .0 5 .2 5 1 ( e )  t o  make c l e a r  
t h a t  t h e  b o a rd  may d i s t i n g u i s h  among u s e r s  i n  a s i n g l e  u se  
g ro u p ,  as  w e l l  a s  among d i f f e r e n t  g r o u p s .  T h i s  l a n gu ag e  i s  
n e eded  i n  c o n j u n c t i o n  w i t h  s e c t i o n  1 t o  c l e a r l y  a u t h o r i z e  
t h e  b o a rd  t o  c r e a t e  t h e  s u p e r e x c l u s i v e  u s e  a r e a s .
T h i s  b i l l  would p r o v i d e  t h e  b o a r d  a u t h o r i t y  t o  do more t h a n  
c r e a t e  s u p e r e x c l u s i v e  f i s h i n g  z o n e s .  Fo r  example ,  t h e  b o a rd  
m igh t  u s e  t h e  a u t h o r i t y  g r a n t e d  i n  t h i s  b i l l  t o  a l l o c a t e  
w i t h i n  a u s e r  g roup  f o r  s t r i c t l y  c o n s e r v a t i o n  p u r p o s e s .  
A l l o c a t i o n  c o u ld  be among ' ' p o r t  f i s h e rm e n ,  o r  p e r s o n a l  u s e  
f i s h e rm e n ,  as  w e l l  as  commerc ia l  f i s h e rm e n .  But I  d o n ' t  
t h i n k  t h e r e  i s  much d ang e r  o f  a b u s e  i n  t h i s  g r a n t  o f  
a u t h o r i t y  b e c a u s e  o f  t h e  l i m i t a t i o n s  o f  A r t i c l e  VIII o f  t h e  
s t a t e  c o n s t i t u t i o n .  Sec . 17 o f  t h a t  a r t i c l e  s t a t e s  t h a t  
"Laws and r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  o f  
n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  
s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  and 
p u rp o s e  t o  be s e r v e d  by t h e  law o r  r e g u l a t i o n . "  A r t .  VIII, 
s e c .  2, r e q u i r e s  t h e  l e g i s l a t u r e  to  " p r o v i d e  f o r  t h e  
u t i l i z a t i o n ,  d ev e lopm en t ,  and c o n s c i / a t i o n  o f  a l l  n a t u r a l  
r e s o u r c e s  . . . f o r  t h e  maximum b e n e f i t  o f  i t s  p e o p l e . "  And 
AS 1 6 .0 5 .2 5 1 ( e )  r e q u i r e s  t h e  b o a r d  t o  e s t a b l i s h  c r i t e r i a  f o r  
a l l o c a t i o n s .  These  p r o v i s i o n s  s h o u l d  be a d e q u a t e  t o  p r o t e c t  
a g a i n s t  t h e  a r b i t r a r y  ab u s e  o f  t h e  b o a r d ’ s d i s c r e t i o n .
I f  you have f u r t h e r  q u e s t i o n s  o r  comments on t h i s  d r a f t  o r  
r e l a t e d  m a t t e r s ,  f e e l  f r e e  to  c o n t a c t  me a t  you r  
c o n v e n i e n c e .
EHH:mkr 
m8/068
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D E P A R T M E N T  O P  L A W

OFFICE O F  T H E  A T T O R N E Y  G E N E R A L

131031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
1 HONE: (907) 2760550

R e p r e s e n t a t i v e  Lyman Hoffman 
House o f  R e p r e s e n t a t i v e s  
P.O. Box V 
J u n e a u ,  Ak 99811

F e b r u a r y  17, 1987 O u t  n a t i o n a l  c e n t e r

too CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE; (907) 452-1569

DEO. BOXK-STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

Dear Representative Hoffman:

Re S t a t e  v .  H eb e r t  
( h e r r i n g  u s e  a r e a s )

Lee Goodman o f  y ou r  s t a f f  h a s  r e q u e s t e d  o u r  o f f i c e  t o  
expand upon L a r r i  S p e n g l e r ' s  F e b r u a r y  10, 1987, a n a l y s i s  o f  S t a t e  
v .  H e b e r t , t o  e x p l a i n  t h e  w id e r  .’a m i f i c a t i o n s  t h a t  t h e  d i s t r i c t  
c o u r t ' s  d e c i s i o n  may have f o r  f i s h e r i e s  b o a r d  a l l o c a t i o n  r e g u l a ­
t i o n s ,  i f  t h e  d e c i s i o n  i s  a f f i rm e d  on a p p e a l .

As e x p l a i n e d  i n  L a r r i  S p e n g l e r ' s  l e t t e r ,  t h e  t r i a l  
c o u r t  i n  H eb e r t  h e l d  t h a t  a s  o f  t h e  d a t e  t h e  b o a rd  o f  f i s h e r i e s  
a d o p t e d  t h e  N o r to n  Sound s u p e r e x c l u s i v e  h e r r i n g  a r e a  r e g u l a t i o n ,  
5 AAC 27 .987 ,  t h e  b o a r d ' s  s t a t u t o r y  a u t h o r i t y  t o  c o n s e r v e  and d e ­
v e l o p  t h e  s t a t e ' s  f i s h e r i e s  (AS 16 .0 5 .2 5 1 )  d i d  n o t  a l l o w  t h e  
b o a rd  t o  make a l l o c a t i o n s  w i t h i n  one u s e r  g roup  ( i . e . ,  among com­
m e r c i a l  u s e r s )  i n  o r d e r  t o  p r o v i d e  an economic a d v a n t a g e  t o  one 
segment o f  t h e  u s e r  g ro u p .  The c o u r t ,  i n  d i c t a ,  a l s o  o p i n e d  t h a t  
t h e  1986 amendment t o  t h e  b o a r d ' s  a u t h o r i t y ,  AS 1 6 .0 5 .2 5 1 ( e )  (Ch. 
52, SLA 1986) ,  wh icn  e x p r e s s l y  a l l o w s  " a l l o c a t i o n  o f  f i s h e r y  r e ­
s o u r c e s  among p e r s o n a l  u s e ,  s p o r t ,  and commerc ia l  f i s h i n g  . . . "  
a l s o  does  n o t  a l l ow  t h e  b o a rd  t o  make a l l o c a t i o n s  w i t h i n  one u s e  
g ro u p .  The H eb e r t  c o u r t  a l s o  found  t h a t  t h e r e  was i n s u f f i c i e n t  
e v i d e n c e  t o  s u p p o r t  a f i n d i n g  t h a t  t h e  s u p e r e x c l u s i v e  h e r r i n g
a r e a  r e g u l a t i o n  was i n t e n d e d  i n  p a r t  a s  a c o n s e r v a t i o n  m ea su r e ,  
t o  r e q u i r e  l e s s  e f f i c i e n t  h a r v e s t i n g  means .

The H ebe r t  d e c i s i o n  i s  p r e s e n t l y  on a p p e a l  b e f o r e  t h e  
A la s k a  C ou r t  o F A p p e a l s . I f  t h e  C ou r t  o f  A ppe a l s  ( and  any h i g h e r  
a p p e l l a t e  c o u r t )  s im p ly  a f f i rm s  t h e  t r i a l  c o u r t  d e c i s i o n  w i t h o u t  
m o d i f i c a t i o n ,  t h i s  d e c i s i o n  m igh t  p r o v i d e  a b a s i s  f o r  c h a l l e n g e s  
t o  o t h e r  f i s h e r i e s  b o a rd  r e g u l a t i o n s  t h a t ,  t o  a g r e a t e r  o r  l e s s e r  
e x t e n t ,  p r o v i d e  an economic a d v a n t a g e  t o ,  o r  o t h e rw i s e  a l l o c a t e  a 
c e r t a i n  p o r t i o n  o f  t h e  h a r v e s t  t o  a p a r t i c u l a r  segmen t o f  a com­
m e r c i a l ,  s p o r t s  o r  p e r s o n a l  u s e  f i s h e r y .  Each c a s e  wou ld  h av e  t o  
be a n a l y z e d  on i t s  own f a c t s ,  b u t  i t  i s  p o s s i b l e  t h a t  t h e  H eb e r t  
d e c i s i o n ,  i f  a f f i rm e d  c o u ld  be a b a s i s  f o r  c h a l l e n g i n g  su ch  f i s h -  
e r i e s  a l l o c a t i o n  r e g u l a t i o n s  a s  t h e  Cook I n l e t  management p l a n
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(wh ich  a l l o c a t e s  among v a r i o u s  s egm en t s  o f  a  commerc ia l  f i s h e r y )  
t h e  F a l s e  P a s s  f i s h e r y  (wh ich  a l l o c a t e s  t o  an e x i s t i n g  l o c a l  
f i s h e r y ) ,  t h e  S tepov ak  f i s h e r y  p l a n  (wh ich  a l s o  a l l o c a t e s  among 
commerc ia l  u s e s ) ,  and s e v e r a l  o t h e r  r e g u l a t o r y  p r o v i s i o n s  t h a t  
make s im i l a r  a l l o c a t i o n s .  You may w i s h  t o  c o n s u l t  t h e  D epa r tm en t  
o f  F i s h  and  Game f o r  a d d i t i o n a l  e x am p le s ,

I t  would be  d i f f i c u l t  t o  p r e d i c t  t h e  outcome o f  a c h a l ­
l e n g e  t o  f i s h  b o a r d  a l l o c a t i o n  r e g u l a t i o n s  t h a t  m igh t  be b r o u g h t  
u n d e r  t h e  H eb e r t  r a t i o n a l e ,  b e c a u s e  any  d e c i s i o n  wou ld  t u r n  upon 
t h e  p a r t i c u l a r  b o a r d  r e c o r d  and f a c t s  i n  e a ch  s i t u a t i o n .  I f  t h e  
H eb e r t  d e c i s i o n  w ere  to  be a f f i rm e d ,  howeve r ,  i t  wou ld  p l a c e  new 
c o n s t r a i n t s  upon t h e  f i s h e r i e s  b o a r d  r e g a r d i n g  i t s  a b i l i t y  to  
make h a r v e s t  a l l o c a t i o n s  w i t h i n  a p a r t i c u l a r  u s e  g ro up .

As m en t io n ed  i n  L a r r i  S p e n g l e r ’ s l e t t e r ,  t h e  H eb e r t  
c a s e  t u r n s  upon s t a t u t o r y  c o n s t r u c t i o n }  t h e  l e g i s l a t u r e  h a s  t h e  
a u t h o r i t y  t o  mod i fy  t h e  s t a t u t e s  t o  r e f l e c t  a d i f f e r e n t  i n t e n t ,  
so l o n g  as i t  i s  c o n s i s t e n t  w i t h  r e l e v a n t  c o n s t i t u t i o n a l  p r i n c i ­
p l e s .

I f  we can  be o f  f u r t h e r  a s s i s t a n c e  t o  you , p l e a s e  l e t
us know.

Yours s i n c e r e l y ,
GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By s S t t  <■ -A (
S a r a h  E. McCracken 
A s s i s t a n t  A t t o r n e y  G en e r a l

SEM/jmo
cc :  Don W. C o l l i n sw o r t h ,  Comm'r ADF&G

S te v e n  P ennoy e r ,  Deputy Comm'r ADF&G 
Ro land  Shank s ,  ADF&G 
L a r r i  I .  S p e n g l e r ,  AGO Jnu  
P e t e  F r o e l i c h ,  AGO Jnu  
B. J .  J o r d a n ,  AGO Jnu
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KOKECHIK F I SHERMEN ' S  ASSOCIAT ION 
BOX 5 4 5 0  

CHEVAK,  ALASKA 9 9 5 6 3

N o v e mb e r  1 6 ,  1 9 8 6

S e n a t o r  F r a n k  F e r g u s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  S e n a t o r  F e r g u s o n ,
The  K o k e c h i k  F i s h e r m e n ' s  A s s o c i a t i o n  r e p r e s e n t s  1 7 8  c o m m e r c i a l  
h e r r i n g  f i s h e r m e n  i n  t h e  v i l l a g e s  o f  H o o p e r  B a y ,  C h e , fa k ,  and 
Scammon B a y .  We a r e  a s k i n g  f o r  y o u r  h e l p  i n  a v e r y  s e r i o u s
p r o b l e m  we a r e  f a c i n g  i n  t h e  1 9 8 7  h e r r i n g  s e a s o n .  We know t h a t
o t h e r  h e r r i n g  g r o u p s  l i k e  y o u r  c o n s t i t u e n t s  i n  N o r t o n  S o u n d ,  and 
g j r o u p s  i n  S e n a t o r  B i n k l e y ' s  D i s t r i c t  a r e  f a c i n g  t h e  s ame  p r o b l e m .

As a r e s u l t  o f  p r o s e c u t i o n  i n  two s e p a r a t e  c a s e s ,  A l a s k a n  S t a t e
S u p e r i o r  C o u r t s  h a v e  r u l e d  t h a t  t h e  B o a r d  o f  F i s h ' s  d e t e r m i n a t i o n  
t o  r e s t r i c t  e n t r a n c e  i n t o  t h e  h e r r i n g  f i s h e r i e s  a b o v e  Cape  
Newham t h r o u g h  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  was  a n  a b u s e  o f  
t h e  B o a r d ' s  a u t h o r i t y .  B o t h  C o u r t s  d e t e r m i n e d  t h a t  " s u p e r -  
e x c l u s i v e  u s e  r e g i s t r a t i o n "  was an s o c i a l  and e c o n o m i c  
a l l o c a t i o n  o f  t h e  S t a t e ' s  r e s o u r c e s .  T h e  C o u r t s  d e c l a r e d  t h i s  t y p e  
o f  a l l o c a t i o n  e x c e e d e d  t h e  a u t h o r i t i e s  c o n v e y e d  t o  t h e  3 o a r a  o f  
F i s h  by t h e  L e g i s l a t u r e .  B o t h  C o u r t s  r u l e d  t h a t  o n l y  b i o l o g y  c o u l d  
d i c t a t e  t h e  B o a r d ' s  d e c i s i o n  m a k i n g .  T h e  S t a t e  h a s  b e gun  t h e  
a p p e a l  o f  t h a t  d e c i s i o n  t o  t h e  S t a t e  S u p r e m e  C o u r t .
We a r e  now f a c i n g  a B o a r d  o f  F i s h  m e e t i n g  i n  D e c e m b e r .  G i v e n ' t h e  
s t a t u s . o f  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  t h e  B o a r d  o f  F i s h  
may d e c i d e  n o t  t o  i m p o s e  t h a t  l i m i t  a g a i n  e x c l u d e  o u t s i d e
b o a t s  w a l k i n g  t h e  c o a s t ,  a nd  h a r m i n g  o u r  l i m i t e d  l o c a l  e c o n o m i e s - ;
I n  t h a t  c a s e ,  o u r  e n t i r e  c o a s t l i n e  w o u l d  b.e e x p o s e d  i n  1 9 8 7  t o  
t h e  o u t s i d e  b o a t s .

T h e r e  i s  a l s o  an  a l t e r n a t i v e .  Th e  B o a r d  o f  F i s h e r i e s  c o u l d  r e -  
i m p o s e  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  -  , a nd  h a v e  i t  
s u b s e q u e n t l y  f l a u n t e d  a nd  o v e r t u r n e d  by  o u t s i d e  b o a t  c a p t a i n s  i n  
1 9 8 7  who a r e  s u r e  t h a t  t h e  C o u r t s  w i l l  a g a i n  r u l e '  " s u p e r ­
e x c l u s i v e  u s e  r e g i s t r a t i o n "  i n v a l i d .

I n  e i t h e r  c a s e ,  o u r  s m a l l  h e r r i n g  f i s h e r i e s  a r e  i n  d a n g e r .  
B r i s t o l  B a y ' s  l a r g e  h e r r i n g  f i s h e r y  w i l l  c o n t i n u e  t o  d r o p  f r o m
2 3 , 0 0 0  me t r i e  t o n s  i n  1 9 8 5  t o  a p r o j e c t e d  8 , 0 0 0  m e t r i c  t o n s  in-
1 9 8 7 .  T h i s  w i l l  r e s u l t  i n  h i g h e r  h e r r i n g  p r i c e s  t h r o u g h o u t  
W e s t e r n  A l a s k a ,  a boom t o  o u r  f i s h e r i e s .  B u t  t h o s e  o u t s i d e
g i l l n e t t e r s  who n e e d  t o  make  mone y  w i l l  c h e a f e v o n  m o r e ,  and go
n o r t h .

The b i g  b o a t s  w i t h  h y d r a u l i c s  w i l l  j u s t  o u t  f i s h  o u r  s m a l l e r  
b o a t s .  N o r t o n  S o u n d ,  N e l s o n - N u n i v a k  E s l a n o s ,  G o o d n ews  B a y ,  and
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T h e  r o c k y  h i s t o r y  o f  s u p e r -  

e x c l u s i v e  u s e  a r e a s  s u f f e r e d  
a n o t h e r  u p n e a v e l  i n  A u g u s t .  A  
N o m e  D i s t r i c t  c o u r t  J u d g e  
e c h o e d  a  p r e v i o u s  r u l i n g  t h a t  t h e  
B o a r d  o f  F i s h e r i e s  h a d  e x c e e d e d  
i t s  a u t h o r i t y  i n  e s t a b l i s h i n g  t h e  
r e g u l a t i o n .

W e s t e r n  A l a s k a  f i s h e r m e n  f i r s t  
s t a r t e d  t r y i n g  t o  e s t a b l i s h  e x ­
c l u s i v e  r e g i s t r a t i o n  f i v e  y e a r s  
a g o .  A t  t h a t  t i m i  t h e  N o r t o n  
S o u n d  f i s h e r m e n  w e r e  c o n t i n u a l - |  
l y  o u t - f i s h e d  b y  t h e  m o r e  s o p h i s ­
t i c a t e d  " h i g h - t e c h ” b o a t s  f r o m  
f u r t h e r  s o u t h .  N o r t o n  S o u n d  w a s  
a  n e w  h e r r i n g  f i s h e r y ,  s o  t h e r e  
w a s  n o  " t r a d i t i o n a l "  c o m m e r c i a l  
u s e .  E x c l u s i v e  r e g i s t r a t i o n  w o u l d  / 
p e r m i t  t h e  l o c a l  f i s h e r m e n  t o  
d e v e l o p  t h e i r  f i s h e r y  i n t o  a  
r e l i a b l e  l o c a l  i n d u s t r y .  S i n c e  t h e n  
C a p e  R o m a n z o f  a n d  N e l s o n / N u n i -  
v a k  I s l a n d  h e r r i n g  f i s h e r i e s  h a v e  
c o m e  o n l i n e ,  i n c r e a s i n g  t h e  n e e d  
f o r  e x c l u s i v e  r e g i s t r a t i o n  
p r o t e c t i o n .

T h e  s u p e r - e x c l u s i v e  u s e  d e s i g ­
n a t i o n  p r o h i b i t s  f i s h e r m e n  f r o m /

t a k i n g  p a r t  i n  a n  e x c l u s i v e  u s e  
f i s h e r y  a n u  i n  a n y  o t h e r  h e r r i n g  
f i s h e r y  i r .  t h e  S t a t e  d u r i n g  t h e  
s a m e  y e a r .  A c c o r d i n g  t o  B S F A  
D i r e c t o r  H e n r y  M i t c h e l l ,  " i f  t h i s  
r e g u l a t i o n  f a l l s ,  w h a t  w i l l  h a p p e n  
i s  t h e  n o n - l o c a l  b o a t s  w i l l  m o v e  
i n  a n d  t h e y  c a n  e a s i l y  t a k e  
4 0 - 5 0 - 6 0  p e r c e n t  o f  t h e  
r e s o u r c e . "

I n  o v e r t u r n i n g  t h e  r e g u l a t i o n ,  
a c t i n g  d i s t r i c t  c o u r t  J u d g e  
B r a d l e y  G a t e r  w r o t e ,  " t h e  p u r ­
p o s e  a n d  e f f e c t  o f  s u p e r - e x c l u s i v e  
u s e  i n  t h e  r e g u l a t i o n  a t  i s s u e  i s  
l o c a l  e c o n o m i c  d e v e l o p m e n t  a n d  
p r o t e c t i o n  f o r  l o c a l  f i s h e r m e n ,  
n e i t h e r  o f  w h i c h  r e l a t e s  t o  t h e  
p u r p o s e s  f o r  w h i c h  t h e  B o a r d  
w a s  c r e a t e d  o r  a u t h o r i z e d  t o  a c t . ”

M o r e  s i m p l y ,  t h e  J u d g e  w a s  
s a y i n g  t h a t  t h e  B o a r d  o f  
F i s h e r i e s  e s t a b l i s h e d  s u p e r -  
e x c l u s i v e  u s e  a r e a s  o n l y  f o r  
s o c i o - e c b n o m i c  r e a s o n s  b u t  t h a t  
t h e y  d o n ’t  h a v e  t h e  a u t h o r i t y  t o  
c o n s i d e r  s o c i o - e c o n o m i c  f a c t o r s  
i n  a l l o c a t i n g  t h e  r e s o u r c e .

I n  N e l s o n  I s l a n d  i n  1 9 8 5  f o r  e x ­

a m p l e ,  n i n e  n o n - l o c a l  v e s s e l s  
t o o k  4 0  p e r c e n t  o f  t h e  h e r r i n g  
q u o t a .  “T h e s e  w e s t e r n  h e r r i n g  
f i s h e r i e s  w e r e  l a r g e l y  d e v e l o p e d  
t o  c o n t r i b u t e  t o  t h e  e c o n o m i c  
h e a l t h  o f  t h e  l o c a l  c o m m u n i t i e s , "  
M i t c h e l l  s a i d .  " S o m e h o w  w e  h a v e  
t o  l i m i t  t h e  n u m b e r  o f  b o a t s  i n  
t h e  f i s h e r y ,  o r  w e ' l l  d e f e a t  t h e  
p u r p o s e  o f  t h e  f i s h e r y . "

E x c l u s i v e  r e g i s t r a t i o n  w a s  
d e f e a t e d  t w i c e  b y  t h e  B o a r d  o f  
F i s h e r i e s  b e f o r e  i t  w a s  f i n a l l y  
p a s s e d  i n  1 9 8 2 .  D u r i n g  t h e  1 9 8 3  
h e r r i n g  s e a s o n  f i s h e r m a n  S t e v e  
H e f f e r n a n  w a s  c i t e d  f o r  f i s h i n g  i n  
N o r t o n  S o u n d  a s  w e l l  a s  i n  
S e c u r i t y  C o v e  a n d  G o o d n e w s  B a y .  
A f t e r  a  t w o  y e a r  d e l a y  t h e  c o u r t  
d e c i d e d  i n  f a v o r  o f  H e f f e r n a n ,  
o v e r t u n  i n g  t h e  r e g u l a t i o n  f o r  
t h e  f i r s t  t i m e .  I n  t h e  m e a n t i m e  
h o w e v e r  t h e  B o a r d  o f  F i s h e r i e s  
h a d  r e w o r d e d  i t s  j u s t i f i c a t i o n  f o r  
e x c l u s i v e  r e g i s t r a t i o n .  I n  t h e  n e w  
w o r d i n g ,  e x c l u s i v e  r e g i s t r a t i o n  
w a s  j u s t i f i e d  f o r  r e a s o n s  o f  
m a n a g e m e n t  o f  t h e  h e r r i n g  a s  
; c c  - T t in v e d . o n  p a g e  1 4
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s p a w n in g T c n 7 ? ? 3 ro fW fm ? !^ ? f f l?
a n d  s o c k e y e  s a l m o n  n e a r  t h e  
h e a d w a t e r s  o f  H o o p e r  B a y  
t r i b u t a r i e s .  T h e  a c t u a l  n u m b e r  o f  
s p a w n i n g  f i s h  w a s  s m a l l ,  b u t  
m o r e  e x t e n s i v e  s u r v e y s  m a y  
r e v e a l  a  l a r g e r  . s p a w n i n g  
p o p u l a t i o n .

w s m rn
c i a l  s a l m o n  f i s h e r y  i n  H o o p e r  
B a y  i t s e l f .  P r o p o s a l s  f o r  d e v e l o p ­
i n g  a  f i s h e r y  w i t h i n  t h e  H o o p e r  
B a y  r i v e r  s y s t e m ,  o r  i n  H a z e n  B a y  
a r e  s t i l l  v i a b l e  a n d  t h e s e  a l t e r ­
n a t i v e s  s h o u l d  b e  e x p l o r e d .

v iew s- ua ■ e m n n ra  o  
f i s h i n g  i n  t h e  U .S .  E E Z ,  h e  h a s  n o t  
a d v o c a t e d  a  l e g i s l a t e d  p h a s e o u t .  
O n e  r e a s o n  i s  t h a t  w e  c a n  c o n ­
t i n u e  t o ' u s e  t h e  a l l o c a t i o n  p r o ­
c e s s  to '  o b t a i n  b e n e f i t s  f o r  t h e  
U .S . "

Iff!
t h a t  d e c i s i o n .  S i n c e  t h e  G o v e r n o r  
m a k e q  t h e  r e c o m m e n d a t i o n ,  a n d  
t h e  p r e s i d e n t  m a k e s  t h e  a p p o i n t ­
m e n t ,  Y o u n g  w o u l d  n o t  i n t e r c e d e  
o r  g e t  c o n f l i c t s  s t a r t e d . "

E x c l u s i v e  R e g i s t r a t i o n  O v e r t u r n e d
w e l l  a s  s o c i o - e c o n o m i c s .  T h e  
B o a r d  t h o u g h t  t h e  n e w  w o r d i n g  
w o u l d  b e  a c c e p t a b l e  t o  t h e  c o u r t .

T h e  f o l l o w i n g  s e a s o n  ( 1 9 8 5 )  
r i h e .  S t a t e  a n n o u n c e d  t h a t  i t  i n -  
: t e h d e d  t o  e n f o r c e  t h e  s u p e r -  
:e x c l u s i v e  r e g u l a t i o n .  T h a t  s e a s o n  
f i s h e r m a n  J a y  H e r b e r t  w a s  
c h a r g e d  w i t h  f i s h i n g  i n  N o r t o n  
S o u n d  h a v i n g  a l r e a d y  f i s h e d  i n

S e c u r i t y  C o v e  a n d  B r i s t o l  B a y .
I n  A u g u s t  J u d g e  G a t e r  r u l e d  

t h a t  t h e  B o a r d  o f  F i s h e r i e s  h a d  
a g a i n  e x c e e d e d  i t s  a u t h o r i t y .  I n  
h i s  d e c i s i o n  G a t e r  c l a i m e d  t h a t ,  
" I f  t h e r e  i s  a  d e v e l o p m e n t  o r  c o n ­
s e r v a t i o n  p u r p o s e  t o  s u p e r ­
e x c l u s i v e  u s e  r e g u l a t i o n  i n  N o r ­
t o n  S o u n d ,  i t  i s  c l e a r l y  n o t  b a s e d  
u p o n  t h e  n e e d  f o r  a  m o r e  m a n -

c o n t i n u e d  f r o m  p a g e  1.
a g e a b l e  f i s h e r y . ” T h e  c a s e  w a s  
d i s m i s s e d .  . . .•

T h e  r u l i n g  o n  H e r b e r t ' s  c a s e  
l e a v e s  w e s t e r n  A l a s k a  f i s h e r m e n  
t w o  o p t i o n s  f o r  s a v i n g  t h e  r e g u l a ­
t i o n  t h a t  i s  s o  i m p o r t a n t  t o  t h e i r  
l i v e l i h o o d .  T h e  d e c i s i o n  c o u l d  b e  
a p p e a l e d ,  o r  f i s h e r m e n  c o u l d  
s e e k  a  l e g i s l a t i v e  c u r e .  "  '

"A  l e g i s l a t i v e  c u r e  w o u l d  i n ­

v o l v e  a m e n d i n g  t h e  B o a r d  o f  
F i s h e r i e s  m a n d a t e  t o  p e r m i t  t h e  
B o a r d  t o  c o n s i d e r  s o c i o - e c o n o m i c  
f a c t o r s  i n  a l l o c a t i n g  a  r e s o u r c e . "  
M i t c h e l l  s a i d ,  " W e  w i l l  w o r k  t o  

'i m a k e -  s u r e  t h a t -  t h i s ’ r e g u l a t i o n  
d o e s  n o t  f a l l ” ' "  ’ ’
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OFFICE OF THE A TTORNEY GENERA L I

F e b r u a r y  10, 1987

The Hono rab le  Lyman Hoffman 
A la sk a  S t a t e  L e g i s l a t u r e  
P.O. Box V 
Jun e au ,  AK 99811

Re: H e r r i n g  a r e a  l e g i s l a t i o n
Dear R e p r e s e n t a t i v e  Hoffman:

You h av e  a s k ed  f o r  a d e s c r i p t i o n  o f  t h e  h e r r i n g  
s u p e r e x c l u s i v e  u s e  a r e a  l i t i g a t i o n ,  and o f  i t s  p o s s i b l e  
r a m i f i c a t i o n s .  As I  u n d e r s t a n d  i t ,  you a r e  i n q u i r i n g  a b o u t  t h i s  
c a s e  b e c au s e  i t  r e l a t e s  t o  HB 63, wh ich  you i n t r o d u c e d .  (Tha t  
b i l l  i s  v i r t u a l l y  i d e n t i c a l  t o  SB 53, i n t r o d u c e d  by S e n a t o r  
B i n k l e y . )

The A la s k a  Board o f  F i s h e r i e s  h a s  a d o p t e d  
s u p e r e x c l u s i v e  u s e  a r e a s  i n  manag ing t h e  h e r r i n g  commerc ia l  
f i s h e r i e s  i n  t h e  s t a t e .  The r e g u l a t i o n s  r e q u i r e  t h a t  
p a r t i c i p a n t s  i n  t h e  commerc ia l  h e r r i n g  f i s h e r i e s  e i t h e r  f i s h  i n  
one o f  s e v e r a l  sm a l l  a r e a s ,  o r  anywhere e l s e  i n  t h e  s t a t e .  S e e , 
f o r  e x am p le , 5 AAC 27 .987 .  T h i s  manda te  was v i o l a t e d  by a  Mr. 
HebeftTj who, i n  a c r im i n a l  p r o s e c u t i o n  b e f o r e  a  s t a t e  d i s t r i c t  
c o u r t ,  moved t o  d i sm i s s  t h e  c h a r g e ,  a l l e g i n g  t h a t  t h e  r e g u l a t i o n  
ex ceed ed  t h e  a u t h o r i t y  o f  t h e  Board o f  F i s h e r i e s .  S t a t e  v .  
H e b e r t , No. 2HO-S86-069 Cr . (A la s k a  D i s t .  C t .  , Feb . 6 ~ , 1986) .  
The Board o f  F i s h e r i e s  i n  g e n e r a l  h a s  t h e  a u t h o r i t y  t o  a d o p t  
r e g u l a t i o n s  f o r  che " c o n s e r v a t i o n  and d eve lopm en t"  o f  f i s h e r y  
r e s o u r c e s .  AS 1 6 .0 5 . 2 2 1 ( a ) .

The j u d g e  i n  t h a t  c a s e  r u l e d  t h a t  he c o u l d  f i n d  no 
e v id e n c e  s u p p o r t i n g  a c o n s e r v a t i o n  r a t i o n a l e .  He found  t h a t  t h e  
r e g u l a t i o n  had  b een  a d o p t e d  i n  o r d e r  t o  b e n e f i t  t h e  l e s s  
e f f i c i e n t ,  l e s s  w e l l - f i n a n c e d  f i s h e rm e n  from p a r t i c u l a r l y  c a s h  
poo r  a r e a s  o f  A l a s k a ,  and t h a t  w h i l e  t h e  so c io e conom ic  g o a l s  were 
l a u d a b l e ,  t h e y  d i d  n o t  f a l l  w i t h i n  t h e  b o a r d ' s  c u r r e n t  
a u t h o r i t i e s .

Tha t  c a s e  i s  c u r r e n t l y  on a p p e a l  t o  t h e  A la sk a  Cou r t  o f  
A pp e a l s .  S t a t e  v .  H e b e r t , C ou r t  o f  Appea l s  No. A-1743. B r i e f i n g  
i s  com p le t e d ,  and  e v e n t u a l l y  a d e c i s i o n  w i l l  be i s s u e d .  I n  t h e  
meanwh i le ,  t h e  r e g u l a t i o n s  a r e  t e c h n i c a l l y  e n f o r c e a b l e ;  a 
d i s t r i c t  c o u r t  d e c i s i o n  d i sm i s s i n g  a c r im i n a l  p r o s e c u t i o n  i s  n o t  
e q u i v a l e n t  t o  a s u p e r i o r  c o u r t  d e c i s i o n  i n  a c i v i l  c a s e  e n j o i n i n g  
t h e  e n fo r c em en t  o f  a r e g u l a t i o n .  The d e c i s i o n  i s  n o t  b i n d i n g  on

03 -  C32LH
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o t h e r  c o u r t s ;  t h e  r e s u l t  o f  t h e  j u d g e ' s  o r d e r  i s  s im p ly  t h a t  t h a t  
p a r t i c u l a r  c r im i n a l  p r o s e c u t i o n  i s  d i sm i s s e d .

The s u p e r e x c l u s i v e  u s e  a r e a  r e g u l a t o r y  mechanism as
a p p l i e d  t o  v e s s e l s  h a s  b e en  common f o r  y e a r s  i n  t h e  s t a t e ' s  
sa lmon f i s h e r i e s ,  and h a s  a l s o  b e e n  employed i n  o t h e r  f i s h e r i e s ,  
su ch  a s  k i n g  c r a b  and t a n n e r  c r a b .  5 AAC 39 .120 ; 5 AAC 34 .020 ; 
5 AAC 35 .020 .  Assuming f o r  t h e  moment t h a t  t h e  d i s t r i c t  c o u r t  
was c o r r e c t  i n  d e t e rm in i n g  i n  t h e  H eb e r t  c a s e  t h a t  t h e  Board o f  
F i s h e r i e s  may n o t  r e g u l a t e  f o r  o n l y  so c io e conom ic  r e a s o n s  w i t h i n  
a p a r t i c u l a r  commerc ia l  f i s h e r y  u n d e r  t h e  c u r r e n t  s t a t u t e s , t h e  
o t h e r  i n s t a n c e s  i n  wh ich  s u p e r e x c l u s i v e  u s e  a r e a  had  b een  
employed a r e  n o t  n e c e s s a r i l y  i n v a l i d .  The a n a l y s i s  i n  e a ch  
s i t u a t i o n  would  depend upon wha t  t h e  b o a r d  r e c o r d  d i s c l o s e s  a b o u t  
t h e  c o n s e r v a t i o n  b a s i s  f o r  t h e  r e g u l a t i o n .  C l e a r l y ,  even  u n d e r  
t h e  H e b e r t  c a s e ,  a c o n s e r v a t i o n  r e l a t e d  j u s t i f i c a t i o n  wh ich  was 
s u p p o r t e d b y  t h e  f a c t s  wou ld  p r o v i d e  a d e q u a t e  l e g a l  s u p p o r t  f o r  
s u p e r e x c l u s i v e  u s e  a r e a s .

The d i s t r i c t  c o u r t  d e c i s i o n  i n  t h e  H eb e r t  c a s e  h i n g e s
s o l e l y  upon s t a t u t o r y  c o n s t r u c t i o n ,  and any d e c i s i o n  from t h e  
c o u r t  o f  a p p e a l s  w i l l  b e  s i m i l a r l y  l i m i t e d  i n  s c o p e ,  s i n c e  t h o s e  
a r e  t h e  o n l y  i s s u e s  p r e s e n t e d  i n  t h e  a p p e a l .  Thus ,  w h a t e v e r  t h e  
c o u r t  d e t e rm in e s  t h e  s t a t u t e s  t o  c u r r e n t l y  mean, t h e  l e g i s l a t u r e  
h a s  t h e  a u t h o r i t y  t o  mod i fy  t h e  s t a t u t e s  t o  r e f l e c t  some o t h e r  
i n t e n t i o n ,  c o n s i s t e n t ,  o f  c o u r s e ,  w i t h  r e l e v a n t  c o n s t i t u t i o n a l  
p r i n c i p l e s .

L I S : cck

c c :  S e n a t o r  B in k l e y
A la s k a  S t a t e  L e g i s l a t u r e
Don C o l l i n sw o r t h ,  Commiss ione r
S t e v e  Pennoyer
Norman Cohen
Ro land  Shanks
ADFG

S i n c e r e l y ,
. i

Assistant Attorney General



Ed H ine .
LAA/Legal S e r v i c e s  O f f i c e
L i z a  McCracken 
Deborah Vogt 
P e t e  F r o e h l i c h  
B . J .  J o r d a n  
DOL
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J a n u a r y  9 ,  1987

C

H e r r i n g  S u p e r e x c l u s i v e  U s e  A r e a s  

JUNEAU -  C o m m e r c i a l  h e r r i n g  f i s h e r m e n  a r e  a d v i s e d  t h a t  w h i l e  t h e  

s u p e r e x c l u s i v e  u s e  a r e a  r e g u l a t i o n s  f o r  t h e  Goo dn ew s  B a y ,  N e l s o n  I s l a n d ,  a n d  

N u n i v a k  I s l a n d  d i s t r i c t s  h a v e  e x p i r e d ,  t h o s e  f o r  t h e  C a p e  R o n wn z o f  a n d  N o r t o n  

Sound  D i s t r i c t s  a r e  s t i l l  i n  e f f e c t  a n d  e n f o r c e a b l e .  P e r s o n s  d i s c o v e r e d  i n  

v i o l a t i o n  o f  t h o s e  r e g u l a t i o n s  w i l l  b e  c i t e d .  T h e  B o a r d  o f  F i s h e r i e s  may 

a d d r e s s  t h e  i s s u e  o f  B e r i n g  Se a  h e r r i n g  s u p e r e x c l u s i v e  u s e  a r e a s  b e f o r e  t h e  

1987 s e a s o n .  A l e g a l  c h a l l e n g e  o f  t h e  r e g u l a t i o n s  i s  c u r r e n t l y  u n d e r  r e v i e w  

by  t h e  A l a s k a  C o u r t  o f  A p p e a l s .  I t  i s  h o p e d  t h a t  r e v i e w  w i l l  b e  c o m p l e t e d  a n d  

a d e c i s i o n  i s s u e d  by  t h e  c o u r t  b e f o r e  t h e  1987 s e a s o n  s t a r t s .  A n o t h e r  

a n n o u n c e m e n t  w i l l  b e  made  j u s t  b e f o r e  t h e  s t a r t  o f  t h e  s e a s o n  t o  a d v i s e  

f i s h e r m e n  i f  t h e r e  a r e  a n y  c h a n g e s  i n  t h e  s t a t u s  o f  t h e s e  r e g u l a t i o n s .
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S T E V E  C O W P E R ,  G O V E R N O R

D E P A R T M E N T  O F  FISH A N D  G A M E P.O. BOX 3-2000
JUNEAU. ALASKA 99802-2000
PHONE: (907) 465-4100OFFICE OF THE COMMISSIONER

March 17, 1987

The Honorable Lyman Hoffman 
Alaska State Legislature 
P. 0. Box V 
Juneau, AK 99811

Dear Representative Hoffman:

Thank you for your memo on HB 63. I found the information 
very useful. We will be considering the bill in the 
Fisheries Cabinet as you have requested.

I believe that you have helped to resolve one of the 
greatest concerns about the bill. It is an important 
distinction that you make about the intent of the legis­
lation. It could be very useful to have the board's 
authority clarified and confirmed.

Once again, thank you for the memo. We will keep in contact 
with your office as this issue proceeds.

Sincerely,



c

Memorandum ------------------

DATE: March 11, 1987

FROM: Representative Lyman Hoffman

TO: Don Collingsworth, Commissioner of the Department of
Fish and Game

SUBJECT: House Bill 63

In discussing House Bill 63 with various members of the 
Department and Administration, it has become apparent that the 
Bill is seen by some as an allocative issue. In hopes of 
getting Departmental and Administrative support, I would like 
to clarify the issue. I would appreciate your discussing this 
with your fisheries mini cabinet, thank you.

The issue of HB 63, while attempting to resolve an allocative 
problem in the herring fisheries, is not intrinsically an 
allocative issue. At issue is the Board of Fisheries' 
authority to premise allocative decisions on factors other 
than strictly conservation and development considerations.

It has been generally assumed that the Board has this 
authority. As pointed out by a letter from Sarah McCracken 
(of the attorney general's office) to Representative Lyman 
Hoffman, the Board has frequently assumed this authority in 
past decisions. As evidenced by the appeal of the Nome court 
decision, the State believes that the Board of Fish does 
indeed have allocative authority in realms other than 
conservation and development.

The Governor's position on this issue is clear. Harold Sparck 
requested that the Governor introduce legislation to limit 
participation in the. western Herring fisheries. In responding 
to the request, the Governor replied, "The continuation of 
effort limitation in the eastern Bering Sea herring fisheries 
is primarily an issue of allocation of the resource between 
Alaskan residents, with some conservation benefits to 
management. These are matters that have normally been handled



by the Board of Fisheries, I think they have done an 
excellent job in that regard, and I will do my part to see 
that continue. I do not believe that it would be in the best 
interest of all concerned for the Legislature to become 
involved in the fisheries allocation business."

Obviously the Administration supports the Board process. The 
authority, and in fact the responsibility to allocate must lie 
somewhere. The Governor claims it should not repose in the 
legislature. We agree. House Bill 63 serves to clarify that 
the authority and responsibility for allocation lies with the 
Board of Fisheries.

If the State is unsuccessful in the Appeal of the Hebert case, 
the burden of fish allocation will be in a limbo status. The 
Board will not be able to allocate, and the Administration and 
Legislature will be deferring that responsibility based on the 
premise that it is the Boards prerogative. H.B. 63 is 
intended to prevent this dead-lock both while the appeal is 
being decided, and on the chance that the appeal is 
unsuccessful.

In summary, HB 63 takes no position on any specific allocative 
issue. The Bill's only intent is to clarify and confirm the 
Board's authority. The State has tacitly espoused the 
philosophy of HB 63 through its position in "State vs.
Hebert," in the appeal to "State vs. Hebert," and in the 
Governor's comments to Harold Sparck. The sponsors of HB 63, 
would appreciate the State's support in passing this bill



S t a t e  o r  A l a s k a
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May 11, 1907

The Honorable Lyman Hoffman 
Alaska State House 

of Representatives 
P. 0. Box V |Vi/-.
Juneau, AK 99811

Dear Lyman,

Thank you for giving me an opportunity to express my views 
on House Bill 63. I have read your correspondence with 
Commissioner Collinsworth and followed the bill's progress. 
You are correct in interpreting my remarks concerning my 
administration's support for the board's role in allocating 
fish resources. I further believe that the board and the 
public need to know the basi " "  ‘ * “
extent that legislation clar



Definitions of Superexclusive, Exclusive and Nonexclusive 
areas. Under these definitions, the Board of Fisheries may 
apply the restrictions to permit holders, crew members and 
vessels, as they deem appropriate.

SUPEREXCLUSIVE AREAS
A permit holder and/or vessel that fishes in a superexclusive 
area may not fish for that species in any other registeration 
area of the state, superexclusive or otherwise, during the 
same year.

EXCLUSIVE AREAS
A permit holder who fishes in an exclusive area may not fish 
for the same species in any superexclusive or any other 
exclusive area during the same year. A person may fish in an 
exclusive area and any and all nonexclusive areas during the 
same year.

NONEXCLUSIVE AREAS
A permit holder and/or vessel may fish in any and all 
nonexclusive areas during the same year. A person fishing one 
or more nonexclusive areas may fish one exclusive area. A 
person fishing one or more nonexclusive areas may not fish in 
a superexclusive area.

"USE" AND "REGISTERATION" AREAS
The above definitions may be used with either the term 'use' 
or 'registeration - exclusive use area, or exclusive 
registeration area. "Registeration" implies that the vessel 
or fishermen must actually register with the Department for 
the specific area in which the fishing will ake place. "Use 
implies that registeration is not required, but that the 
fishing must still conform to the restrictions of the area's 
designation.



LEGISLATIVE INTENT

The Legislature believes that the Board of Fisheries presently 
has the authority to establish regulations such as the 
superexclusive use area and vessel restrictions established in 
certain Bering Sea herring fisheries. The Legislature intends 
that this legislation clarify and confirm the Board's 
authority in making the type of allocative decisions exhibited 
by the Bering Sea herring regulations , and .that through' this 
legislation, the Legislature seeks to resolve any doubts 
raised by the Hebert case as to whether the Board of Fisheries 
had the authority to establish superexclusive use areas.
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IN THE HOUSE

CS FOR HOUSE' BILL NO. 63 C )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended by adding a new paragraph to

read: . A

(14) establishing nonexclusive, exclusive, and superexclu- \

sive registration and use areas for conservation purposes hr) to imple-

merit allocation decisions made in accordance with criteria 
under (e) of this section.

established/

] /y
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IN THE LEGISLATURE OF THE STATE OF ALASKAS 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act authorizing the Board of
Fisheries to adopt regulations establishing certain types of 
registration and use areas for regulating commercial fishing."

* Section 1. AS 16.05.251(a) is amended by adding a new 
paragraph to read:

CS FOR HOUSE BILL NO. 63

(14) establishing nonexclusive, exclusive, and 
superexclusive registration and use areas for regulating 
commercial fishing.
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IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended b y  adding a new paragraph to 

read:

(14) establishing nonexclusive, exclusive, and superexclu­

sive registration and use areas for conservation purposes or to imple­

ment allocation decisions made in\accordance with criteria established 

under (e) of this section.
""•ttjr r ere  CQAUjn. , T



IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended by adding a new paragraph to 

read:

(14) establishing nonexclusive, exclusive, and superexclu­

sive registration and use areas for/conservation purposes or to imple­

ment allocation decisions made in accordance with criteria established 

under (e) of this section. / rU^(^'l6L̂ yLJ
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Original sponsor: Hoffman

IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the allocation of fishery re­

sources by the Board of Fisheries."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251(e) is amended to read:

(e) For the purposes of the conservation and development of the 

fishery resources of the state, and for the purposes of enhancing and 

protecting the ability of the people to take and use the fishery 

resources of the state, the [THE] Board of Fisheries shall establish 

criteria for the allocation of fishery resources among personal use, 

sport, and commercial fishing and for the allocation of fishery re­

sources among groups of commercial fishermen within a fishery. The 

criteria may, as appropriate to particular allocation decisions, 

include factors such as

(1) the history of each personal use, sport, and commercial

fishery;

(2) the rumber of residents and nonresidents who have 

participated in each fishery in the past and the number of residents 

and nonresidents who can reasonably be expected to participate in the 

future;

(3) the importance of each fishery for providing residents 

the opportunity to obtain fish for personal and family consumption;

(4) the availability of alternative fisheries resources;

(5) the importance of each fishery to the economy of the

state;

-1- CSHB 63( )
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1 (6) the importance of each fishery to the economy of the 

region and local area in which the fishery is located;

(7) the importance of each fishery in providing recrea­

tional opportunities for residents and nonresidents.

CSHB 63( ) - 2 -



THE PRECEDING DOCUMENT(S) MAY NOT FILM 

LEGIBLY. BECAUSE OF POOR QUALITY OF THE 

ORIGINAL,



STATs CF ALASKA
) - -

P ! a i n o : f f  »•

n£Q2IVED 
D epartm en t o t  Law

•g&prr. • .,

i ' a i s d s s ^ a n s r s:   .
................................  '■ • Va n y  o s . - s e n uih

i . •* *- 
• i i ' ' -  •i . '  V ••;«> _• V * • •

v& -• i >  :t;Lv ...... •
T h a t  p a g u  I a l i e n  p r o v i d e s  i n  a e r t i n s n t  p a r t  t h a t
• v .’•** !•• • V-; ***
* •  • ‘ • •  “  • •  p« • | •  pa * .

r  f s n e r s s s  E n t r y  ;̂ & § : 
. • ... ... • >

who f i s h e s  f c r  h e r r i n g  as a C c m n e r o i a

:.'.r:usn. juns .

• • - 
a s •= a r nr i t  .• • •• •-. :V*-

n o n - e x c l u s i v e  v.j'/i?• • . •• V '*•

c h a r g e s .  ' "•
» . •• £ . U " * .

• »%.£• . r * • *  •
a r g u i n g  t h a t  e n a c t m e n t  a f  t h e  r e g u l a t i o n  i s  b e y o n d  t h e  a u t h o r  i t y

« . * I  i 3 3 ■ w n C " S r . t r y  Commi s s  i o n " o r  "C FSCM2 P a rm i t  h o !  ««•

s u p e r e x c I  u s i v e  u s e  a r e a a t  a n y t i m e  f r o m F e b r u a r y  1

32 may n o t h a v e  p a r t i c i p a t e d  cu r  i r.g t h e  s ama s a a s c n

h o l d e r  ( o r c r e w  membe r ) i n t h e h e r r  i ng f  i s h s . - y  i n  a

u s e  a r e a . D e f e n d a n t  ha s moved f o r  d i s m i s s a l  o f  t h e

o f  t h e  3 o a r d  o f  F i s h a r i e s  Cw2 c a r d " 2 .

V

i' ' .

The S t a t s  ha s o p p o s e d  t h e
■*.' , • •. '/• V*!'v' "■*»

’ »?•' \v ■
M o t i o n .  D e f e n d a n t  a l s o  h a s r e q u e s t e d  a w a r d  o f  a t t o r n e y  f e e s  a n d

•..•••■/..v . ....... ...

■ . . M g fi.
i .  • ■ • ..  . . .  *• * W: •.» •t*n .rr.'VJ

W-aS

1. Faotua J A j.j.s = ations V' ' - ■ ' •vV^

I t  i s  a l l e g e d  t h a t  d e f e n d a n t  p a r t i c i p a t e d  as a p a r m i
'-;:V ' •"

h o l d e r  i n ' t h e  N o r t o n  S o u n d d i s t r i c t i . a  s u p e r e x c l u s i v e ' u s e  a7 *ea»5-
- * :

t h r e e  de I i v/er i es o f  h e r r i n g  o n .  J u n e  1 7 t h  t h r o u g h  I f i t h L•tv . . mak i ng 

1 9 8 5 .
-ts

I t  I s  f u r t h e r  a l l e g e d  t h a t  d e f e n d a n t  had a l r e a d y
• ■ ♦ »'&*:• ■ > «»f5 :■••• :.............. ....

’ p a r t i c i p a t e d  as a p e r m i t  h o l d e r  i n  n c n - e x c I  u s i u s  a r e a  -  m a k i n g ^ : * ;
' : r - -  - ■..••

e i g h t  d e l i v e r i e s  ci f h e r r i n g  i n  S e c u r i t y  C a ve and S r i s t o l  Say 

May o f  1 9 8 5 .  ■ * • ' *  ■

State v. Hebert. 2N0-S9f:-0i19CP

J L  AUG 1 3 19S&
•  •

D1STRICT ̂ EY NOME. A L^sKA



m m m w . %'\-

vT.*̂ V̂Ji z- ....
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M E M O R A N D U M
Date: November 28, 1986
TO: Senator Jay Kerttula, Chairman

Legislative BudmetyaqdAudit Committee
FROM: W. Tom Maher, Fisdai Analyst

Division of Legislative Finance
The attached report, prepared at your request, provides an assessment of the 
management of State owned sand and gravel resources. Your concern that 
additional efforts need to be applied towards the management of sand and 
gravel resources is well founded. The need for improving the overall 
management of these resources has been recognized by members of the 
Legislature, the Department of Natural Resources, and Governor Sheffield. 
Nevertheless, at this date no significant improvements can be noted.
Employees of the Department of Natural Resources and the Department of 
Transportation and Public Facilities were very helpful during the preparation of 
this report. These are the people who deal with the problems of sand and 
gravel management on a daily basis, but lack the direction, high-level priority, 
and funding commitment necessary to make improvements.
The report offers recommendations for the consideration of the Legislative 
Budget and Audit Committee. There are no doubt other options available that 
can be considered. If I can be of further assistance in drafting items called for in 
the recommendations, or you wish to discuss this rp o r t  in general, please let 
me know.

Attachments



A REPORT ON THE 
MANAGEMENT OF STATE OWNED 
SAND AND GRAVEL RESOURCES

This report, prepared at the request of the Chairman of the Legislative Budget 
and Audit Committee, provides a brief assessment of the management of state 
owned sand and gravel resources. The prudent management of sand and 
gravel requires the state to actively pursue the process of identifying and setting 
aside the long-term reserves needed for transportation systems, urban areas, 
and potential large-scale developments. These sand and gravel reserves, 
necessary for construction as well as maintenance, must be identified prior to 
the commitment of land for other uses. In many areas of the state, lands have 
been classified, developed, or simply traded without the adequate appraisal of 
sand and gravel potential. As a result, sand and gravel must be shipped longer 
distances with increased costs for both state and private users. In some 
instances, potential state revenue can be lost and certain development projects 
may be made less feasible.

BACKGROUND
Concern over the state’s management of sand and gravel resources is not new. 
SCR 44, introduced in 1984, identified numerous shortcomings in the 
management of these resources and generated a fiscal note which requested a 
three year project for sand and gravel resource management. This resolution 
failed to pass the Senate Finance Committee and first year funding of $140,000 
was not provided. In 1983, Governor Sheffield's statement of goals provided 
that "increasing demand for sand and gravel resources compel adequate 
inventory and active management of those materials", however these priorities 
have failed to be addressed at the departmental level.
By statute, the Department of Natural Resources (DNR) is charged with all 
matters affecting the exploration and development of sand and gravel 
resources. Within the DNR, the Division of Geology and Mining (formerly the 
Divisions of Mining and Geological and Geophysical Surveys) is empowered to 
determine the potential of these resources. The Division of Land and Water
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Management is responsible for the actual permitting and sale. The Department 
of Transportation and Public Facilities (DOTPF) is the primary state agency 
using sand and gravel, while the Alaska Railroad depends mostly on deposits 
obtained through transfer from the Federal government.

Revenue from the sale of sand and gravel fluctuates largely in response to the 
development needs of the oil industry. DNR reports the following net revenues 
(less the 5%  to public schools) for sand and gravel sales:

(1} Revenue fcr FY 87 to date reflects the accounting spread of FY 86 revenue 
from Kuparuk.
In addition, it is estimated that DOTPF uses between three to six million dollars 
a year of sand and gravel for construction and maintenance obtained by permit 
or interagency land management agreement from the Division of Land and 
Water Management.

THE STATUS OF SAND AND GRAVEL RESOURCE MANAGEMENT.
The state has inadequate knowledge of the actual location or quantity of sand 

and gravel available for use on state lands Further, there is no coordinated, 
long-term analysis of the future availability of sand and gravel resources 
needed for transportation systems, urban areas, or large-scale development.
Through large-scale mapping projects, the Division of Geology and Mining has 
identified areas that may contain the potential for sand and gravel resource 
development. The amount of funding actually spent in earlier fiscal years on 
sand and gravel development is difficult to determine because this funding is 
budgeted within other projects. The Division of Geology and Mining has been 
requested to provide a summary of these past expenditures. For FY 87, 
$1,180,700 was appropriated for state-wide Mineral and Material Development, 
including sand and gravel resources. However, there are many other priorities 
competing for this funding and therefore the division does not plan to spend 
any funding directly on sand and gravel development. DNR's approach has 
been to provide a detailed analysis of sand and gravel potential only when ari 
actual need for the material occurs. A program has never been implemented 
for a long-term needs assessment. According to department officials, much of 
the baseline data has not been collected that is essential for future 
management of sand and gravel resources. Early in the FY 88 budget process, 
the Division of Mining and Geology proposed a new, three-year project to fill

FY 83 
FY 84 
FY 85 
FY 86

$3,614,130
$2,477,417
$2,587,722
$2,222,294

FY 87 to date $4,830,638 (1)
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these data voids. However, this project, requiring first year funding of $131,200 
was not brought forward when rated with other divisional priorities.
For FY 87, the Division of Land and Water Management was appropriated 
$354,400 for Material Sales, which is the project under which sand and gravel 
sales are conducted and the public need for these resources is addressed.

Not enough effort is directed towards sand and gravel programs and 
coc-dination between state agencies is poor.
The Division Land and Water Management, due to lack of funding, is unable to 
adequately monitor the private sale of sand and gravel in order to assure that 
the state is getting paid for all resources extracted. Additionally, the Division of 
Land and Water Management does not have the staffing to provide DOTPF with 
the level of service necessary to provide a reasonable turn-around time for 
permit processing, yet DOTPF uses an estimated six million dollars of these 
resources a year (FY 86 estimate).
In 1981 DOTPF received a capital appropriation of $1 ,665 ,000  for the 
development of a Material Information System (MINS). On a statewide basis, 
MINS supplies all available and pertinent data on over 1200 of DOTPF's 
existing sand and gravel sites and provides easy access to this information on 
the state's mainframe computer. This system, developed independently from 
DNR, was tailored to fit DOTPF's operational needs, it is not presently designed 
to anticipate the long-term needs for sand and gravel. However, MINS 
represents a major achievement in DOTPF's ability to manage sand and gravel 
resources which have become increasingly difficult to obtain within project time 
frames. MINS is also capable of assimilating data for material sites under 
private ownership, including sites managed by other local, state, or federal 
agencies. The capabilities of this system to improve DNR’s management of 
sand and gravel resources appear to have been unexplored. It is possible that 
MINS could be redesigned to provide the DNR with a computerized base to 
begi the inventory of current sand and gravel reserves. Unfortunately, the 
MINS system is now being shut down because the baiance of this project’s 
funding was reappropriated during the 1936 legislative session. For DOTPF'S 
needs, this system could be continued for a one-time cost of approximately 
$100,000 with $75,000 per year thereafter in maintenance/support.

RECOMMENDATIONS

Necessary improvements in the management of Alaska's sand and gravel 
resources will require a reassessment of budgetary priorities by both the 
Governor and the Legislature. Additional funding within DNR may not be 
needed. If increased funding is necessary, the use of program receipts could 
be considered. Cooperation and communication between DNR, DOTPF, and 
the Alaska Railroad will be essential.



Alaska Statute 24.20.201 (6) empowers the Legislative Budget and Audit 
Committee to "make recommendations concerning appropriations, their 
expenditure and the fiscal polici 'S and procedures of state government to the 
governor when appropriate, and to the legislature".
Specific options available to the Legislative Budget and Audit Committee 
follow:

(1.) prepare a letter to the Governor expressing the concerns of the 
Committee on the management of sand and gravel resources and requesting 
the development of a long-term plan to identify, inventory, and set aside the 
resources necessary for transportation 'stems, urban areas, and large-scale 
developments. A draft motion for Committee use has been prepared and is 
attached to this report.

(2.) prepare a resolution/joint resolution for introduction to the Fifteenth 
Legislature. A copy of the resolution introduced in 1984 is attached.

(3.) draft legislation amending A.S. 44.37.020., Duties o f the Department 
of Natural Resources, to specifically address the department’s responsibilities 
for the management of sand and gravel resources. .



Fourteenth  Legislature - S eco n d  S essio n  
Legislative B udget and  Audit Com m ittee

Motion £

Alaska Statute 24.20.201 (6) empowers the Legislative Budget and Audit 
Committee to "make recommendations concerning appropriations, their 
expenditure and the fiscal policies and procedures of state government to the 
governor when appropriate, and to the legislature".
The Legislative Budget and Audit Committee therefore finds:

the state has inadequate knowledge of the actual location or quantity of 
sand and gravel resources available for use on state lands;

there is no coordinated, long-term analysis of the future availability of 
sand and gravel resources needed for transportation systems, urban areas, or 
potential large-scale developments;

not enough effort is directed towards sand and gravel programs and 
coordination between state agencies is poor;

for Fiscal Year 1986, revenues generated from the sell of state sand and 
gravel resources contributed over two million dollars to the general fund and for 
Fiscal Year 1987, revenues are estimated at over five million dollars. In 
addition, for Fiscal Year 1986, the estimated value of these materials used by 
the Department of Transportation and Public Facilities was more than six million 
dollars;

sand and gravel represent critical resources needed for the development 
of the state.
The Legislative Budget and Audit Committee requests the Governor to address 
the concerns of the Committee relating to current and future status of sand and 
gravel resource management. Further, the Legislative Budget and Audit 
Committee requests the Governor and the Commissioner of the Department of 
Natural Resources to prepare for submittal to the Legislature, a plan for Fiscal 
Year 1988, including costs, which provides for the systematic identification, 
inventory and reserve of sand and gravel resources with particular emphasis on 
the needs of transportation systems, urban areas and large-scale 
developments. This plan, is intended to include the administration of sand and 
gravel resources used by the Department of Transportation and Public 
Facilities and the Alaska Railroad.



1 IN THE SENATE BY THE RESOURCES COMMITTEE

2 SENATE CONCURRENT RESOLUTION NO. 44

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - SECOND SESSION

5 Relating to management of state con-

6 struction materials.

7 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 WHEREAS sand, gravel, quarry rock, and other construction materials

9 represent some of the critical resources needed for the development of the

10 state; and

11 WHEREAS $120,000,000 worth of sand and gravel aggregate was sold in

12 the state in 1983, a 36 percent increase over 1982, and sand and gravel 

.13 aggregate are second only tp oil and gas in dollar value among the state's

14 nonrenewable resources; and

15 WHEREAS the state is minimally aware of the distribution and reserves

16 of sand, gravel, quarry rock, and other construction materials in Alaska;

17 and

18 ' WHEREAS the state has inadequate knowledge of the value of the con-

19 struction materials on state land and receives less revenue than it should

20 receive for material sales; and

21 WHEREAS the governor’s July 23, 1983, statement of goals provided that

22 "increasing demand for sand and graval compel adequate inventory and active

23 management of those materials;" and

24 WHEREAS in many areas of Alaska no state reserves of construction

25 materials have been set aside and the Department of Transportation and

26 Public Facilities is paying exorbitant prices for materials, greatly and

2 7  u n n e c e s s a r i l y  i n c r e a s i n g  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  c o s t s ;  a n d

2 8  p  i ^ W H E f l l E y ^  / L a r k s ' l a m o u n t V  o f  s a n d  a n d  g r a v e l  a r e  n e e d e d  o n  t h e  J

2 9  f o r  g r a v e l  i s l a n d s ,  r o a d s ,  a i r s t r i p s ,  a n d  c a u s e w a y s ;  a n d

•1- SCR 44

- ■ .v.
- ' v:



1 WHEREAS sand and gravel needed in Bethel is presently shipped over

2 distances of 40 - 100 miles; and

3 WHEREAS in Anchorage, local sand and gravel supplies have been ex-

4 hausted and materials are presently being hauled from the Matanuska-Susitna

5 Valley; and

6 WHEREAS material reserves along the Alaska Railroad corridor are

7 unknown; and

8 WHEREAS sand and gravel reserves will be needed to meet development

9 needs throughout the state for proposed projects, including the Seward

10 Port, support facilities for the U.S. Borax Mine near Ketchikan, a road to

11 the Red Dog Mine, and on-shore oil-related facilities in the Bering

12 Sea/Norton Sound;

13 BE IT RESOLVED that the Alaska State Legislature requests the Depart-

14 ment of Natural Resources to carry out a program to identify, inventory,

15 and set aside long-term reserves of construction materials on a statewide

16 basis and to establish a state management methodology for the utilization

17 of those identified reserves.



D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

OFFICE OF THE COMMISSIONER

STEVE COWPER. GOVERNOR

400 WILLOUGHBY AYE. 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400

The Honorable Adelheid Herrmann, Co-Chair
The Honorable Sam Cotten, Co-Chair
House Resources Committee
Alaska State Legislature
P.O. Box V
Juneau, AK 99811

Dear Representatives Herrmann and Cotten:

House Bill 69, relating to the management of sand and 
gravel resources..

The Department of natural Resources supports the 
establishment of a systematic program to identify and 
inventory sand and gravel resources as described in 
HB 69.

Because the meaning of "reserve” in line 12 of the bill 
is unclear, the department recommends that a definition 
or clarifying language be added.

There may be cases in which the land containing the 
sand and gravel deposit is better suited for purposes 
other than sand and gravel extraction. Also, the term 
"reserve" could be interpreted to mean that sand and 
gravel deposits could not be included in land exchanges 
or even sold to private parties.

If you would like additional information or have any 
questions, please contact my office.

cerely,

idith M. Br 
:ommissioner

Members of the Committee 
Sponsor
Governor's Legislative Liaison

10-J9LH
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This would be an ongoing project to be administered by the-Division of 
Mining and Geological .and Geophysical Surveys.

FY 88 FY 89 FY 90 ' FY 91 FY 92
100 - Civil 

Engineer/
PFT 61.2 63.3 65.5 67.8 70.2

Costs for 
existing":
PCN 2040

200 travel to various communities to ascertain needs, currently used sources, 
methods of acquisition, and management issues. Travel to Fairbanks, 
Anchorage, and Juneau to administer project and interface with other 
agencies.

10.0 - 8.0 8 .0 8 .0 8 .0
• •

300 map and air photo production, printing costs; helicopter and fixed wing
aircraft reconnaissance; drilling and excavation contracts.

30.0 . 73.7 72.5 72.2 . 69.8
«

400 laboratory and field supplies (sample bags, samplers, etc.)

10.0 • 5.0 4.0 2.0 2.0

500 eauioment: resistivi'ty meter with dial recorder (15.0); office furniture 
. . (5.0) ’ * : •

20.0 • • 0 0 0 0

!
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H O U S E  C O M M I T T E E  R E P O R T

FURTHER REFERRALS1 / 2 3 / 8 7 Finance

DATE:

The Resources Committee has considered HB 69

"An Act relating to the management of sand and gravel resources.11

RECOMMENDS:

[ ] replace with

[ ] attached amendment(s)

do pass 

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the

ADOPTS: [ ] letter of intent

[ ] the same title

[ ] a new title

Committee

ATTACHES HEW FISCAL NOTE(s) 

[ y/\ fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

SIGHING DO PASS:G-rXZ

O Uf l &

[ ] same as previous fiscal note

published ___________________

[ ] same as previous zero fiscal

note published _____________

SIGNING OTHER RECOMMENDATIONS:

Chairman's signature



HOUSE OF REPRESENTATIVES 
COM M I T T E E  O N  R E S OURCES
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J U N E A U .  A L A S K A  0 0 0 1 1  

( 0 0 7 )  4 0 8 * 3 7 1 0

Representative Adelheid Hernk^fm, co-Chair - 465-4942 
Representative Sam Cotten, co-Chair - 465-3715

rriOfTn^co-c

Committee Schedule February 23 - 27., 1987

Monday, February 23, 1987 
8:30 - 10:00 a.m., Capitol 124

* SSHJR 5 Relating to the reflagging of foreign fish
processing vessels.

* HB 63 "An Act relating to the Board of
Fisheries"

Wednesday. February 25, 1987 
8:30 - 10:00 a.m., Capitol 124

The Yukon Legislative Delegation; 
regarding ANWR, fishery, and other issues

Thursday. February 26, 1987 
12:00 p.m., Capitol 124

FISH SUBCOMMITTEE:
Overview: by Ken Parker, Director of
Commercial Fisheries

Friday. February 27, 1987 
8:30 - 10:00 a.m., Capitol 124

HB 138 An Act regulating the sale and use of 
TBT-based marine antifouling paints 
and coatings; and providing for an 
effective date."

* HJR 15 Relating to high seas drift nets.



BY THE RULES COMMITTEE 
BY REQUEST OF THE LEGISLATIVE

1 IN THE HOUSE BUDGET AND AUDIT COMMITTEE

2 HOUSE BILL NO. 69

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

A FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the management of sand and gravel

7 resources."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 38.04.060 is amended by adding a new subsection to

10 raad:

11 (d) The commissioner shall provide for the systematic identi-

12 fication, inventory, and reserve of sand and gravel resources with

13 particular emphasis on .the.future needs of transportation systems,

14 populated areas, and large-s\ale developments within the state.

HB0069A -1- HB 69
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individual recommendations 
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[ ] zero with analysis
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Committee

[ ] same as previous fiscal note

published ________________

[ ] same as previous zero fiscal

note published _____________

SIGNING OTHER RECOMMENDATIONS:

Resources

DATE:

Committee has considered HB 82

"An Act relating to certain reports and records concerning game animals."
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A laska State House of Representatives
P.O. Box V  • Juneau, Alaska 99811 • (907) 465-4940

Home: RO. Box 487 • Tok, Alaska 99780

R epresentativ e  D i c k  S h u lt z

Member 
House Resources Committee

MEMORANDUM A pril 73, 1987

TO : ALL LEGISLATORS

FROM: DICK SHULTZ

RE: HB 82

************* ********** *********** ********* ************ *********

The purpose o f th is legis lation is to protect personal information 
prov ided to the state on hunting  and trapp ing  documents.

The rational is the same used to keep commercial fish tickets 
confidentia l and is based on our fundamental r igh ts  o f p rivacy 
especially as it applies to our liv lihood .

In 1986 Governor Sheffie ld vetoed th is legislation on the basis that it 
was not needed. W ithin just a few months o f his veto animal 
protectionists g ro u p s , via the courts , forced the Department of Fish 
and Game to release personal information from trapp ing  records for 
d is tr ibu tion  for their use.

I po int this out to demonstrate the need for a c larification in law to 
protect personal information on hunting and fish ing  documents.

I u rge  your support in protecting the private information trappers and 
hunters continue to provide i , . good fa ith to the state. Good w ild life  
management would be ve ry  d iff ic u lt  w ithout these records.
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nti-Hunting Group SeekingJNainof New Jersey Trappers

R od g e r Ive rson , chairm an o f  the C o ­
a lit ion  o f  New Jersey Sportsmen
H a v i n g  c a m p a i g n e d  s u c c e s s f u l l y  

t o  b a n  t h e  s t e e l  l e g h o l d  t r a p  in  
N e w  J e r s e y ,  t h e  a n t i s  h o w  a r e  a p ­
p a r e n t l y  t a k i n g  a im  a t  t h e  t r a p p e r s  
t h e m s e l v e s .

A n  a t t o r n e y  f o r  F r i e n d s  o f  A n im a l s  
a n d  t h e  H u m a n e  S o c i e t y  o f  t h e  U n i t e d  
S l a t e s  h a s  a s k e d . t h e  N e w  J e r s e y  D i v i ­
s i o n  o f~ F i s K ~ a n d  G a m e  f o r  a l is t  o f  p e r ­
s o n s  w h o  h a v e  b e e n  l i c e n s e d  t o  t r a p  in  
N e w  Jersc~y^
" T h e  N e w  j e r s e y  a t t o r n e y  g e n e r a l ’ s o f ­
f i c e  h a s  i n s t r u c t e d  t h e  d i v i s i o n  t o  m a k e  
t h e  n a m e s  a n d  a d d r e s s e s  a v a i l a b l e .  • 4

A t t o r n e y  G e n e r a l  I r w i n  K im m e lm a n  
i n f o r m e d  t h e  a n t i s  in  m i d - J a n u a r y  th a t  
t h e  o n l y  l i s t i n g  o f  l i c e n s e d  t r a p p e r s  
a v a i l a b l e  i s  f o r  1 9 8 4 .  H e  s a id  the  d i v i s i o n  
d o e s  h a v e  l i c e n s e  s t u b s  o r  re c e ip t s  
a v a i l a b l e  f r o m  t h e  1 9 8 0  t o  1 9 8 4  p e r i o d  
a n d  t h a t  t h e s e  m a y  b e  in sp e c te d  at t h e  
C l i n t o n  o f f i c c . T h c  1 9 8 5  s t u b s  h a v e  n o t

yet b e en  a u d i t e d  a n d  w o n ’ t b e  a v a i l a b l e  
u n t i l  i n i d - 1 9 8 6 .  T h e  b a n  w en t  i n t o  e f f e c t  
la s t  O c l o j i e r .

T h e  C o a l i t i o n  o f  N e w  J e r s e y  S p o r t s ­
m e n  d o e s  n o t  w a n t  a n y  o f  th e se  n am e s  
a n d  a d d r e s s e s  r e l e a s e d .  T h e i r  a t t o r n e y .  
J a m es  S e e l e y ,  o f  B r i d g e t o n ,  h a s  a s k e d  
The A p p e l l a t e  C o u r t  in  S a l e m  C o u n t y  t o  
s l a y  i l te~ re lca .sc  o f  t T i c l i s t .  T h a t  s am e  
c o u r t  is s c h e d u l e d  t o  l a k e  u p  a n u m b e r  o f  
is sues i n v o l v e d  in  t h e  t r a p p i n g  b a n  in  a 
c a s e  set t o  b eg in  o n  M a y  1 9 .

R o d g e r  I v e r s o n ,  c h a i r m a n  o f  th e  
c o a l i t i o n ,  s a id  t h e  a n t i s  a l r e a d y  a r e  
h a r a s s i n g  t r a p p e r s  a n d  s p o r t s m e n  a n d  
th a t  t h e r e  is n o  r e a s o T T f o r  t h e m  t o  h a v e  
th e  l i s t .  T h e y  c l a im  th e y  n e ed  it f o r  the  
c o u r t  c a s e .

‘ ‘ T h e r e  is n o  l o g i c a l  r e a s o n  f o r  t h e m  t o  
h a v e  th a t  l i s t , "  I v e r s o n  in s i s te d .  “ I f  
t h e y ’ re  s im p l y  c o n c e r n e d  a b o u t  th e  
e l im i n a t i o n  o f  t h e  t r a p ,  t h a t  c a n  c l e a r l y  
b e  a c c o m p l i s h e d  w i t h o u t  a b o l i s h i n g  th e  
t r a p p e r  h im s e l f !
/  “ H a v i n g  b e e n  h a r a s s e d  m y s e l f ,  I 
' k n o w  it c a n  b e c o m e  r a t h e r  u p s e t t i n g .  
I ’ m  c o n c e rn e d  it c o u l d  l e a d  t o  s o m e  K in d  
o f  a l t e r c a t i o n . "

I v e r s o n  is a l s o  v e r y  c o n c e r n e d  a b o u t  
t h e  p re c ed en t  t h e  r e le a s e  o f  t h e  t r a p p in g  
lis t c o u ld  set .

" W i l l  t h e y  nex t  w a n t  a  l is t  o f  a l l  l i ­
c en sed  h u n te r s  in  t h e  s t a t e ?  W l i a t  a b o u t  
g u n  o w n e r s ? "  h e  a s k e d .

I v e r s o n  a n d  o t h e r  s p o r t s m e n  w o r r y  
a b o u t -  t h e  list b e in g  d i s t r i b u t e d  t o  
m e m b e r s  o f  a n t i - t r a p p i n g  o r g a n i z a t i o n s  
s o  th a t  t r a p p e r s  c a n  b e  p la c e d  u n d e r  
s u r v e i l l a n c e — a s  s o m t  a p p a r e n t l y  h a v e /  
b e e n  in  th e  p a s t .  '

A l t h o u g h  n o  o n e  is q u e s t i o n in g  t h a t  
t h e  u se  o f  t h e  s te e l  l e g h o ld  t r a p  h a s  b e en  
b a n n c d i n  N e w  J e r s e y ,  s om e  v e r y  i m p o r ­
t a n t  i s sues  r e m a i n  t o  be  d e c id ed  in  t h e  
M a y  c a se  in  S a l e m  C o u n t y .  A m o n g  t h e  
q u e s t i o n s  t o  b e  c o n s id e r e d  a r c :

•  M a y  t r a p p e r s  k e e p  the i r  stee l l e g h o l d  
t r a p s ?  ( T h e  l a w  p a ssed  b y  the  N e w  J e r s e y  
L e g i s l a t u r e  b a n s  e v e n  the  p o s s e s s io n  o f  
l e g h o l d  t r a p s  b u t  p r o v id e s  n o c o m p e n s a ­
t i o n  f o r  t h e i r  c o n f i s c a t i o n . )

•  C a n  th e  s t a t e  b a n  the  i n t e r s t a t e  
t r a n s p o r t a t i o n  o f  l e g h o ld  l i a p s ?  ( T h e  
l a w  s e e k s  t o  m a k e  it i l l e g a l  t o  e v e n  d r i v e  
t h r o u g h  th e  s t a te  w i th  a  le g h o ld  t r a p  in  a  
v e h i c l e . )

•  I s  t h e  p a d d e d - j a w ,  s o f l - c a t c h  t r a p  a 
v i a b l e  a l t e r n a t i v e  t o  th e  steel l e g h o l d  
t r a p ?

A  N e w  J e r s e y  c o u r t  e a r l i e r  r u l e d  th a t  
t r a p p e r s  m a y  k e e p  t h e i r  t raps u n t i l  t h e  
c o u r t s  r e a c h  a  f i n a l  d e c i s io n  in t h e  c a s e .

O n e  fa c t  th a t  h a s  em e rg e d  d u r i n g  t h e  
le g a l  d e b a t e s  is t h e  c o n n e c t io n  b e tw e e n  
b a n n i n g  t r a p s  a n d  b a n n in g  gun s .

T h e  N e w  J e r s e y  a t t o r n e y  g e n e r a l ’ s  o f ­
f i c e  h a s  a r g u e d  th a t  t r a p s  can be  b a n n e d  
w i t h o u t  c o m p e n s a t i o n  a n d  has c i t e d  g u n  
b a n s  t o  s u p p o r t  its case .

A f t e r  m e n t i o n i n g  a  n u m b e r  o f  c o u r t  
c a s e s ,  a  b r i e f  f i l e d  b y  the  a t t o r n e y  
g e n e r a l ’ s o f f i c e  d e c la r e d ,  " S i m i l a r l y ,  in  
th e  in s t a n t  c a se  th e  L e g is la tu re  h a s ,  in  
t h e  e x e r c i s e  o f  i ts p o l i c e  p o w e r ,  b a n n e d  
t h e  use o f  t h e  s l e d - j a w e d  l e g h o ld  t r a p .  
A s  a  m e a n s  t o  a c c o m p l i s h  that e n d ,  it h a s  
b a n n e d  p o s s e s s i o n  o f  the  t r a p  i t s e l f .

" I f  it is c o n s t i t u t i o n a l  t o  l a k e  a w a y  
w i t h o u t  c o m p e n s a t i o n  th e  r igh t  t o  
p o s s e s s  f i r e a rm s  w h ic h  h a d  p r e v i o u s l y

b e e n  l a w f u l l y  a c q u i r e d ,  t o  sav.* h u m a n  
l i f e ,  t h e n ,  in  t h e  l e g i t im a te  e x e r c i s e  o f  
p o l i c e  p o w e r  it is c o n s t i t u t i o n a l  t o  t a k e  
a w a y ,  w i t h o u t  c o m p e n s a t i o n ,  t h e  r i g h t  
t o  p o s s e s s  l e g h o l d  t r a p s ,  t o  s a v e  a n im a l s  
f r o m  a  c r  'c l  a n d  b a r b a r o u s  f a t e . "

I v e r s o n  j o i n t e d  o u t ,  " S o  a s  s o m e  o f  
u s  p r e v i o u s l y  t h o u g h t ,  t h e  c o n f i s c a t i o n  
o f  l e g h o l d  t r a p s  c a n  i n v o l v e  f i r e a r m s .  I n ­
d e e d ,  t h e r e  is a  d i r e c t  i n t e n t i o n  t o  i n v o l v e  
f i r e a r m s . "

H e  u r g e d  o t h e r  s p o r t s m e n  t o  r a l l y  t o  
t h e  s u p p o r t  o f  t h e  t r a p p e r s .

" I t ’ s t im e  th a t  p e o p l e  g e l  i n v o l v e d .  
T h e  p r e c e d e n t  o f  c o n f i s c a t i o n ,  t h e  p r e c e ­
d e n t  o f  n a m e s  a n d  a d d r e s s e s  b e i n g  d i s ­
t r i b u t e d — th e s e  a r c  t h i n g s  th a t  t h r e a t e n  
a l l  s p o r t s m e n .

" T h e  h u n t e r s ,  t h e  t r a p p e r s  a n d  th e  
f i s h e rm e n  h a v e  t o  s t a n d  t o g e t h e r  b e c au s e  
w e ’ r e  r e a l l y  a l l  i n  t h e  s a m e  b o a t .  I f  w e  
d o n ’ t s t a n d  t o g e t h e r ,  we’re  a l l  g o i n g  t o  
b e  o n  t h e  e n d a n g e r e d  sp e c ie s  l i s t . "

A n o t h e r  t h r e a t  t o  N e w  J e r s e y  t r a p p e r s  
a n d  s p o r t s m e n  is t h e  t r e m e n d o u s  e x ­
p e n s e  o f  f i g h t i n g  t h e  a n t i s  in  t h e  
L e g i s l a t u r e  a n d . n o w  in  th e  c o u r t s .

I v e r s o n  e s t im a t e d  tha t  S 3 3 . 0 0 0  a l r e a d y  
h a d  b e e n  s p e n t  a n d  th a t  a n o t h e r  S I 0 , 0 0 0  
w o u l d  b e  n e e d e d  j u s t  t o  b r i n g  in  t h e  e x ­
p e r t  w i t n e s s e s  f o r  t h e  M a y  t r a i l .

l i e  u r g e d  s p o r ' s m e n  t o  s e n d  t h e i r  c o n ­
t r i b u t i o n s  t o  t h e :  S p o r t s m e n ’ s D e f e n s e  
f u n d ,  C o a l i t i o n  o f  N e w  J e r s e y  S p o r t s ­
m e n ,  c / o  I r w i n ,  P o s t  a n d  R o s e n ,  6 5  L i v ­
i n g s t o n  A v e n u e ,  R o s c l a n d ,  N . J .  0 7 0 6 8 .

" U n i t e d  w e  c a n  b e a t  t h e  a n t i s .  
D i v i d e d ,  w e ’ r e  a l l  g o i n g  t o  l o s e .  T h e  
t r a p p e r s  j u s t  h a p p e n  t o  b e  in  t h e  g re a t e s t  
d a n g e r  r i g h t  n o w , "  I v e r s o n  c o n c l u d e d .

Voi. I } .  N a  4. February 2®. 19X4
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D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

OFFICE OF THE COMMISSIONER

February 18, 1987

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AYE. 
JUNEAU, ALASKA 99801 
PHONE: (907) 465-2400

Subject;

The Honorable Sam Cotten, Co-Chair
The Honorable Adelheid Herrmann, Co-Chair
House Resources Committee
P.O. Box V
Juneau, AK 99811

Dear Representatives Cotten and Herrmann:

House Bill 87, relating to the authority of the 
Commissioner of Natural Resources to regulate shell 
eggs.

Position; The Department of Natural Resources supports this bill,

Background: In 1981, certain functions under AS 3.05 were divided 
between the Department of Natural Resources (DNR) and 
the Department of Environmental Conservation (DEC).
The DNR Division of Agriculture has continued to 
regulate shell eggs since that time without specific 
statutory authority. This lack of specific shell egg 
authority prevents the department from revising its 
outdated 1960 shell egg regulations which are used to 
control the sale or use of old, mishandled, spoiled or 
contaminated shell eggs.

This bill would provide DNR with the statutory 
authority to regulate and control the sale or use of 
shell eggs in Alaska.

Please let me know if you would like additional 
information.

Sincerely,i

Judith M. Brady^ 
{Commissioner \

cc; committee Members
Governor’s Legislative Liaison

10-J9LH
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