ALASKA LEGISLATURE COMMITTEE FILES 19871988
4879 HRES  ANWR LAND TRADES: DOI, ANCSA, STATE



Arctic National Wildlife Refuge
Land Exchange Briefing

For the past two fXears, representatives of the Department of the Interior have
been discussing the possibility of acqumng certain lands within National
Wildlife Refuges In Alaska owned or selected by Alaska Native Corporations.
Acquisition would be accomplished by exchanging them for limited oil and ﬁas
interests in the coastal plain of the Arctic National Wildlife Refuge. The
exchange is designed to benefit the National Wildlife Refuge System (S stem)
and further the Congressional l% mandated purﬁoses for seven National Wildlife
Refuges. At the present time 891,000 acres have been offered for exchange (see
Table 1) by the native corporations.

Table |
Lands to be Added to National Wildlife Refuge System

Refuge Acres ' Native Corporation
Alaska Maritime 87,000 Old Harbor, Native Lands Group
Innoko 125,000 Doyon, Gana-A'Yoo
Kanutie 75,000 Doyon
Kenai 33,000 Native Lands Group
Kodi ak 260,000 Ahk|ok-Ka%uyak, Koniag
. Old- Harbor
Nowitna 78,000 Doyon
Yukon Delta 233,000 Native Lands Group
Total 891,000

Collectively, the lands being offered represent some of the highest priority
acquisition” needs within the System in Alaska. Their uniqueness is reflected in
world class habitats for migratory birds, anadromous fish, and hrown bears
couPIed with unsurpassed recreational opPortunltles. For example, 14.2 percent
of the Eqpulatlon of Pacific Flyway brant, 23.4 Percent of the world population
of crackling Canada geese, 20 Percent of the world population of emperor geese,
and 5 percent of the Pacific waz’i\y population of greater white-fronted geese
nest in the lands offered by the Native Lands Group. Other lands offered would
perpetually ?rotect lands critical to the Kodiak Brown bear. While the proposed
exchange would constitute the largest single acquisition of private lands for
th? System there remains over 12 million acres of native ownerships within Alaska
refuges.

The Department is currently negotiating with six different native entities.
Those are (1) Koniag Inc.,” a regional corfz)oratlon which is merged with ce.tain
wllage coreoratlons within its region, (2) Doyon, Ltd., a regional corporation
(3? ana-A'Yoo, Ltd., a consolidated corporation comP.rlsed of "several former
vil lage cor?orathns within the Doyon region, (4) Native Lands Group, L.P., a
limiteéd partnership consisting of a subsidiary of Cook Inlet Regllon, Inc., a
re?lonal corporation The Aleut Corfaoratlon, a_regional corporation, and several
village corporations in the Cook Inlet and Calista regions, (5) Ahkiok-Kaguyak,
Inc., a consolidated corporation comprised of two former village corporations



in the Konia?< region and, (6){ Old Harbor Native Corporation, a village corpora
tion in the Koniag region. These 6 entities represent a total of 18 native
corporations.

In the past two months the native entitles and the Department reached agr™.-jeni
in principle on three Important conditions, Including: (1) agreement on the
value, legal description and acreage the participant proposes to cor-ty to the
Fish and Wildlife Service, (2) agreement on the basic terms of the .. oposed
exchan?e agreement with accompanying environmental stipulations desi,..ed to
protect refuge resources and, (3) a?reement on the process for |dent|fy|ng and
allocating a limited number of tracts within the coastal plain to the various
participants.

The tract identification process began on July 9th and was completed on July 11
1987.  As a result of the process, up to a total of 65 v/hole tracts (each tract
is typically comprised of 4 sections containing aé)prommatel_y 2560 acres) and 8
partial tracts were identified from a total of 570 tracts within the coastal
plain of the Arctic National Wildlife Refuge. The allocated tracts constitutes
approximately 166,000 acres or about 10.8 percent of the approximately 1.53
million acre federally-owned coastal plain. Of the 73 tracts identified, 34 were
on potential oil and %as containing structures mapped for the 1002 study and
rePort to Congress. The 503 (85.5%) tracts not identified remain available for
a federal leasing program and include 87.7% of the tracts over mapped structures.
The value of the remain tracts is approximately $3.5 billion.

Table 2 '
Acres and Values Offered and Identified to be Exchanged by Native Entities
Acres of Limited

Oil and Gas
o Interests in
Corporation Acres Value (Millions of §) Arctic NAR
Ahkiok-Kaguyak 115.000 $ 749 19,236.6
Doyon 220.000 $121.7 43,367
Gana-A'Yoo0 56.000 $ 35.0 21,914
Koni ag 112,000
Native Lands Group 298,000
Old Harbor 90.000
Total 891,000

At present each potential land exchange participant is reviewing its position as
a resnlt of the tract identification process and will advise the Department
whether it wishes to proceej in the near future® If the exchan%e proposals are
to be forwarded to the Secretary "and" the_Cong7rSss for approval there are furt/ier
activities that need to be completed, including further contract negotiations,
preparation and submission of an% recommendations to the Secretary, and any
renegotiation of the contracts that he may deem necessary, and the preparation
and submission of recommendations that Congress approve any exchange agreements.
This would include the preparation and circulation of an accompanying LEIS for
public comment.
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United States Department of the Interior

FISHAND WILDLIFE SERVICE

INREPLY REFER TO: 1011 E. TUDOR RD.
RE/5724e ANCHORAGE , ALASKA 99503

The Honorable Sam Cotten _
Co-Chairman, House Resource Committee
Alaska State Legislature

50 B
Fieat™afaska 998110101

Dear Mr. Cotten:

Knowing of your interest in possible land exchanges involving Native and
State inho |n(n;s in Alaska's. National Wildlife R_efugaes and o1l and gas
interests in the coastal plain or the Arctic Natjonal Wildlife Refu%e, I
air pleased to enclose a recent copy of a letter from Assistant

S cretary William P. Horn to Senator J. Bennett Johnson.

As expressed by the enclosed letter and previous testimony before your
committee, 1t 1s the Department's intention, as a matter of policy; to
seek Contqressmnal approval of any such ex_changes that m_|ght be
consummated. The form of such apP_rovaI will be at the diScretion of
Co_n%ress, but could include specific legislation, an amendment to new or
existing legislation, or administrative approval throu%h Congressjonal
subcomimittees. W intend to initiate .discussions on the preferred form
of aogroval with ag}propnate Caongressional subcommittees when sufficient
ro?_r sS he%s been made ‘in reachlng agreement with the exchange
parficipants.

We appreciate your continued interest in this important and complex
effort. Please let us know if we may be of further assistance.

Sincerely,

Acting Regional Director

Enclosure



honorable- J. Bennett Johnston
Cr.oinv.an/ Committee on. Energy
atic Natural Resources
United States Conate MAR 31 1987
Washinrtc-n, D.C. 20510

Dear Chairman Johncton;

mlr purpose of -his letter tc inform you Of the status OFf
possible land exchanges involving rational Wildlife Refuge
Cystcm (@I.ES) inholdings in Alaska and oil and gas interests in
the coastal plain of lactic rational Wildlife Refuge ("the 1002
area').

Early in 1985, the Department of the Interior (Department) was
approached by several Alaska Native corporations who sought to
exchange their refuge- inhcldings for subsurface oil and gas
interests in the 1002 area, these proposals were conditioned on
the completion of the- study underway pursuant tc section 1CC2 of
the Alaska National Interest Lanas Conservation Act (AKILCA)g
submission cf the Secretary*s associated recolLX.endation for
management of the area, and appropriate legislation by

Congress. Since the- properties Lc-ing offered constituted vast
acreages of highly significant fish tr.c v."ildiife habitats, this
was an unparallelea opportunity to enhance the- KURD.

We have made it clear from the outset that any such exchanges
will be forwarded to Congress for review and approval. It has
been also understood that no exchange rc-connendation will be
transmitted to the Secretary for consideration until he.has
independently determined what management regime to recommend for
the coastal plain as part; of the 1002(h) report. Further, any
terns and conditions negotiated in connection with potential
exchanges will be consistent with the Secretary"s

recommendation. Accordingly, no agreements will be executed
until the 1002(h) report has been completed and the Secretary
has notified Congress of his recommendation. We anticipate that
the earliest exchange agreements might be available for
congressional action would be this summer.

We appreciate the high level of public interest in the exchange
proposals now being negotiated and look forward to a public
review process at the appropriate time. Following agreement in
principle between parties or. the major ingredients of the



exchanges/ we intend to provide for p-o_ic review of tentati’le
agreements prior to their final consideration and signature \y
the Secretary. Additional public scrutiny will be provided via
the legislative deliberations attendant to congressional
consideration of any contingent exchange agreements that might
be approved by the Secretary.

At the present time the Department is negotiating with five
Native entities: Koniag, Akhiok-Kaguyak, Old Harbor, Doyon, and
Native Lands Group (a partnership of several Native " o
corporations). These participants have offered over one million
acres for exchange within the Kodiak, Kenai, Yukon, Delta,
Innoko, Kanuti, and Nowitna National Wildlife Refuges.
Collectively, the lands being offered represent seme of the
highest priority acquisition needs within the NWRS. Their
uniqueness iIs reflected in world class habitats for migratory
birds, anadromous fish, and brown bears coupled with unsurpassed
recreational opportunities. For example, 14.2 percent of the
population of Pacific Flyway brant, 23.4 percent of the world
population of cackling Canada geese, 20 percent of the world
population of emperor geese, and 5 percent of the Pacific Flyway
population of greater white-frented geese nest in the lands
offered by the Native Lands Group. Other lands offered would
enable us to return to public ownership and restore wildlife
refuge status to the majority of the lands critical to the

Kodiak Erown bear.

The value of the iInholdings must be established through
negotiation with the individual exchange participants since
ANILCA prohibits other than willing seller inholder acquisitions
from native corporations (i.e., no condemnation authority).
Accordingly, negotiation is premised on consideration of fair
market values, congressional precedents for acquisitions from
Native corporations on other Alaska refuges, transactional
economies, and management efficiencies to be realized.

The value of oil and gas interests on the 1002 area is being
determined using procedures similar to those applied to a
traditional Federal lease sale. This valuation process is not
subject to negotiation.

Once values have been established on each side of the exchange
equation, the Native corporations will be allowed to identify
tracts on the coastal plain that are equal in value to the total
negotiated value of their i1nholdings being offered iIn exchange.
This tract identification process will not proceed until the
parties have (1) an agreement in principle on the value,
descriptions, and acreage of i1nholdings offered in exchange, (@)
an agreement in principle on the basic terms of the exchange
agreement, and () agreement on the ground rules to be used in
identifying and allocating tracts to the various exchange
participants. These natters are still subject to active
discussion with the Native corporations.



The operational stipulations beir.g negotiated as part of the
exchange contract are premised on the "no unnecessary adverse
effects™ standard referred to in the 1002(h) report. Once the
final report is released these stipulations will again be
reviewed for consistency with the report.” Accordingly, any
mitigation measures that may be called for by.the final 1002(h)
report will be incorporated into thec-e stipulations. This
approach will assure the consistency necessary to."provide
adequate environmental safeguards wvhi".f avoiding unnecessary
duplication of infrastructures”’among potential oil and gas
operators. The proposed waiver of the provision of AKILCA
Title X1 inholder access rights by the exchange participants is
directed at this same objective.

Another important feature of the exchange is the availability of
rescission options to the Kative corporations. These options
provide an incentive to those Kative corporations that might be
willing to exchange virtually all of their existing refuge
inholdings if they can do so while minimizing the risk of
loosing essentially all of their land assets through these
exchanges. We have attempted to be responsive tc this need by
drafting two rescission options that would allow them to (@)
rescind due to institutional frustration beyond their control
and (b) rescind for failure of consideration. These optionG are
not open-ended, and they are not cost free. They do not
guarantee that the exchange participant will fully recover the
value cf their inholdings in the form of oil and gas revenues,
and provide that in the case of the failure of consideration
option the Fish ana VIilulife Service shall retain a substantial
portion of exchanged inholdinge.

We were recently disappointed when Alaska Governor Steve Cowper
withdrew the States as an active exchange participant. The
Stated 1involvement in the exchange process dated back to August
1905 when 1 personally "invited then Governor Dill Sheffield to
join in this endeavor. At the time of the State’s departure, we
had tentatively reached an agreement to acquire approximately
800,000 acres of State lands with important fish and wildlife
values through exchange. Had the State continued to
participate, this acreage would have represented about 40
percent of the total lands being considered for exchange.

In considering the exchanges now being negotiated, we have been
mindful of the need to balance the interests represented by the*
exchanges against those interests that arc represented by
disposal of 1002 area oil and gas interests through a
traditional Federal leasing program. Given these dual program
interests, ve have been careful to design the exchanges to
ensure that the bulk of subsurface values on the 1002 area will
be available for disposition through subsequent lease sales if
that i1s the approach approved by CongresE.



Ue will continue to pursue the negotiations as a prospective
means of adding hundreds of thousands of acres of vital fish and
wildlife habitat to the national Uildlife Refuge CycteE;. Please
let us know if you have additional questions or need for
additional information. The concepts described here reflect the
current thinking, but the ultimate positions to be taken by the
Department regarding the AKWR exchanges have yet to be
determined.

Similar letters are being sent to the Honorable James A.
McClure, Cocunittee on Energy and natural Resources, United .
Ssates Senate; Honorable Don Young, Subcommittee on Fisheries
and Uildlife Conservation ana the Environment, House of
Representatives; «the Honorable Robert U. Davis, Committee on
Merchant Marine and Fisheries, House of Representatives; the
Honorable Walter B. Jones, Chairman, Committee cn Merchant
Marine and Fisheries, House of Representatives; and the
Honorable Morris K. Udall, Chairman, Committee on Interior and
Insular Affairs, House of Representatives.

Sincerely,

ISgn/ William ?. Horn

Assistant Secretary for Fish
and Uildlife and Parke

CC; Senator Stevens
Senator Murkowski



JAN. 22, 1943-PLO 82 WITHDREW ALL PUBLIC LANDS IN NORTHERN ALASKA FROM SALE,
LOCATION, SELECTION, AND ENTRY UNDER PUBLIC LAND LAWS, INCLUDING THE MINING LAWS,
AND FROM LEASING UNDER THE MINERAL LEASING LAY/S.

APR. 15, 1958-PLO 1621 AMENDED PLO 82 TO PERMIT LOCATIONS UNDER THE MINING LAWS
AND ISSUANCE OF MINERAL LEASES PURSUANT TO THE 1920 ACT EXCEPT FOR NPR-A AND ALL
LANDS EAST OF THE CANNING RIYERAND NORTH OF THE BROOKS RANGE.

DEC. 6, 1960- PLO 2214 CREATED THE ARCTIC NATIONAL WILDLIFE RANGE, WITHDRAWN
FROM ALL FORMS OF APPROPRIATION UNDER THE PUBLIC LAND LAWS, INCLUDING THE MINING
BUT HOT THE MINERAL LEASING LAWS. UNDER THE REGULATIONS IN EFFECT AT THE TIME, NO
LEASING COULD OCCUR UNTIL LEASING MAPS WERE PREPARED AND AGREEMENT WAS REACHED
BETWEEN BLM AND USFWS.

IN THE LATE 60'S BLM PREPARED LEASING MAPS CONSISTING OF 2560 ACRE BLOCKS. SOME OF
THESE BLOCKS STRADDLED THE CANNING RIYER. AN AGREEMENT BETWEEN BLM AND USFWS
ALLOWED 15 “STRADDLE LEASES" TO BE ISSUED. ALL LEASE APPLICATIONS TO THE EAST OF
THESE LEASES WERE REJECTED. THESE REJECTIONS WERE LITIGATED IN WALLER Y HICKLE AND
THE COURT FOUND IN FAYOR OF THE GOYFr '-1ENT.

WITH THE EXCEPTION OF THESE "STRADDLE LEASES", ANWR HAS NEVER BEEN OPENED TO
MINERAL LEASING UNDER THE 1920 ACT. SUCH LEASING WOULD HAYE REQUIRED AN
AFFIRMATIVE ACTION ON THE PART OF THE SECRETARY. NO ACTION WAS TAKEN.






litcd States Department of the Interior

FISH ANT) WILDLIFE SERVICE
WASHINGTON. D.C. 20240

FEB 20 IMS

Honorable Alt'onse M. D'Amato
United States Senate
Washington, t'.C. 2ut>lu

Dear Senator D'Anato:

Tins is ir. response to your recent inquiry on oenalr ot Ms. clizanetn U.
Levers concermny tne excnanye of national wildlife Kefuye bysten (hw'Kb)
lanos in Alaska . ,

we would first |like to assure .you and Ks. Levers tiiat the Fisn anc Wildlife
Service (FWS) is committed to fulfilling tne intent of Lonyress as specified

in the Alas<c national Interest Lanos Lunservation Act (akILIA) ano rios rieuner
taken nor conterplated any action tnat would bypass tne nanoates of that Act.
The FL'S nas cunoucted tne resource assessner.ts of tne coastal plain of the
Mrctic Rational Wildlife kefuye (ANWH) as required by section )UR of AMLL'A
ano vil1ll provide a report to Lonyress oy tut September 2, lyliu, oeaoline.

severd Alaskan native corporations nave contacted tne Department of tne

Interior regarding tne feasibility of excnar..i private innoldings on a

nunner of NNKS units in Alaska Tor mneral interests in areas of tne AnWK
Sucn an excnanye coula result in very substantial benefits to the HwKS anc
tne p’hlic oue to tne larye amount of valuable wildlife nabitat tnat would
be acquiree. Tins proposal is tnereiore neiny yiven serious consideration,
ano an extensive analysis of all possible in.plications ot sucn an action is

oeiny cunoucted.

A tear, of FWS appraisers was sent to Alaska tor the purpose of evaluatiriy
trie Native mnoldinys on several refuges. Altnuuyh tms action was taken
witn the potential iano excnanye ir. nine, tne ir.tomation uDtaineo will De

of use in any future attempts to acquire tnese lanos.

v.e di sayree witti tne suyyestion tnat an excnanye of this nature would vio-
late the provisions of section 1302 ot AMIGA. Kltnouyn an exclianye would
create private interests on tne AnWR, it Voulg actually result in a net
reduction of private inholdinys on Alaska refuyes bpcause ot the multiple
return expected for eacn acre ot ANWK subsurface excnanyeo. Also, or.ly the
subsurface estate of the coastal plain lanos would De cunsioerea tor excnanye,
witn surface ownership remaining vested in tne Federal Dovernment. Excnanye
ayreenents would contain such surface use provisions ti.at are necessary to
ensure protection of retuye resources ano maintain the integrity ol the area.

P1. Exhibit 10

Regional Director, Region 7 (w/copy of incoming)



Jt is the uepartner.t's intention that irrplenentatior oT an exchange involving,
subsurface interests in tne ALMWMR vi 11 he contincent uuon ratification or
WWDIIC* «@ww tul. “*) k-Qlivirise. rLrthcrr.iyrc, no excr.ar.t;r will taxe place; unless
Cufii,n*ss decides tc; open tne Ahl/h to oil non cas exploration, oeve loprtent ano
p.rCCL'Ct1CO .

)t 6(> e>.cnani.e propose! is presentee to Coneress, it will he pendidv. neture
that hno.j concurrently with, or alter, tne section ]M»< report ano tne becrp-
tnri’s reciKiiii*nn6t I''x-s rei.aroin.. ci * aof neve lo*i;ent . >=1 decisions on
tries?- issues will ultir.iatelj tie naoe by tne loni.ress, ano neiihers of the public

vill-nave flr,;le nH,r.rtun it to voice tnmr u,.puslllon or support to ah) luno
(=xc'-anpe proposal.

m< lurtlier points o: cleritlcatiu( a~- ri-uiiii'ec; u- response tumour tonstlt-
'* Jetter, rirsi, inert nave been nNC vrlls oriller oitnm tne section

ii". ¢ stuc\) area, Ine wel I Ms. levers reiers tu is prooabl) tne exploratur)
well driller. outr.ire c¢* inis ar.-a cm lano woere noti tiic sursoriace ario
Sorifice are owned h) native corporations, i.evertne less, mis exploration
>=s roncucter u. accordance *itr. protective stipulations iiyuseo i\ the H.>
anr ru oil aor ocs cove iopitent or =ooi.cnon can occur on tne Native-owned
ifif-- \itrir unless eutnorizec L3 1.0m,rp$j. v accordance wit; section
il (jt hi.llLin. beconci1.,, we art unaware ot p.. opposition to an exchange
Lo1f\ ex.resser D. r:atives Ilvir.v, on or necr tot- A.iyr.

> . Levc-ls1 Sincere concern tor Tie protect, ion ¥ Lhr- Aiii.l. (»eLuCfC"j IS

certalnl ap, reelator. nnweve , we teei That our ,resort course oi action

i: i" ctpiirtnce 1iih AMU.-, ano otntr 6f >llan!- r.i.tnor Ities, an; in the
S* intereST <* toe i.0D.

bincere !l |

Wilier C. Sne?i:t/

Acung Associalo
Sirecto:

Keoionai inrector, Aeoon [ (w/icupv Ol incur m?)
eel iiii* LfIMv.t-r, [.rctic lil'i. (v./coio Ol inco. low)
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It is the netartnient's intention tnat inplententetion |>" or exciionpt involving
sunsun ace interests in tne ANWk will oe contingent upon rstitlcenon or
authorization ry Ponpress. Furtnermore, no excr.ance v-i: ta>.e place unless
Lonyress oecioes to open tnt ANWk to oil fine pas exploration, oevelopment ano

proauctlon.

If ar. excr.anut proposal is presented to Congress, it v-ill De pendinp Delore
tnat noci) concurrently witr., or after, tne section IUU» report and tne Secre-
tary'y recorii-icrioellons reparoinp oil ano pas oevtlopnent ano wilaerness
preservation. All oecisions on these issues will ultimately be made b> me
lonyress, anc rienoers of tne public will nave ample opporiunit) to voice
tneir opposition or support to an)- lane cxcnanoe proposals tnat may oe under

cons ice rat ion.

Two furtner points of clarification are re”™uirec ir. response to your constit-
uept's letter.. Fi'st, there nave been no wells orvillec witnin tne section
Iu|JC study area. Tne well Ms. Levers refers to is pronaoiy tne exploratory
wel i orillec wuutsioe of tms area on lane wnere notn tne subsurface anc
surrace are ov-neo by Native corporations. Nevertneless, tms exploration
was conouctec ir accoroance witn protective stipulctior:s inoosec by tne Fio
anc- no oil enr pas oevelopnent or proauction can occur or tne Natlve-ownec-
ianr witr.ir. N&-- unless autnonzed Dy Conpress ir. accoroance witr sectior.
lum oi ANIIC/-.. Secondly, we are unaware of any opposition tc an excnanpe
oein. expressed by Natives living on or near tne ANW.

Hi. Levers' sincere concern for tne protection o: tne ANv> resources is
cericir.i) a.preciatec. nowever, we feel tnat our present course of action
is ir ccr-i-n arice witr A'.iLLA ano otner a”ulicaoie autnoritiet. erc in tnr

hest interest oi trie NWki.
Sincerely,

Isci! F.or.alc L

Acting Deput? Director

cc. p.e-ional inrector, keoior. ? (w/copy of mecor.inc
re’upr |-.af.cy.er, MFCtIC NWK (w/COP) OT 1r.QOFiby e«



OFFICE OF THE SECRETARY
WASHINGTON. D.C. 20240

FEB 12 1986

Honorable benjamin A. Gilman
house of Representatives
Washington, U.C. i?0bIS

Dear Hr. Gilman:

Tnis is in response to your January 7, 19G6, inquiry on behalf of
Ns. Elizabetn D. Levers concerning the exchange of National Wildlife
kefuge System (hWP.S) lanas in Alaska.

we would first line to assure you and Hs. Levers that the Fisn anci Wildlife
Service (FkS) is committed to fulfilling the intent of Congress as specified

in tne Alaska national Interest Lanas Conservation Act (AliiLCM) and has neither
taxen nor contemplated any action tnat would bypass the mandates of t.hat Met.
Tne FPWAS nes cc'oucteo tne resource assessments of tne coastal plain of the
Arctic national wildlife kefuye (ANWK) as required by section 100a of aMLCm
anr will provide a report to Congress by trie September d, lyyf, deadline.

several Alasxan Native corporations have contacted me uepartnent of tne
Interior renaming the feasibility of exchanging private mnoloings on a
number of ui/KS units in Alaska lor mineral interests in areas of tne Aiivk
Sucn an excrtange coulo result in very substantial benefits to trie NWKS ano
tne public due to the large amount of valuable wildlife naoitat that would
De acquired. Inis proposal is tneretore Deinr- given serious consideration,
arid an extensive analysis of all possible irolicati ons of such an action is
being conoucteo.

m tear, of FIL'S appraisers was sent to Alaska tor tne purpose of evaluating
the native innoloinus on several refuges. Altnougn tnis action was taken
with the potential land excnanye in nino, trie information obtainen will be
of use in an”® future attempts to acquire tnese lanos.

we disagree witn tne suggestion that an exchange of this nature would vio-
late the provisions of section 13Wbkd of ANI1LCA. Altnougn an exchange would
create private interests on the ANWK, it wouln actually result in a net
reduction of private inholdings on Alaska refuges because of tne multiple
return expected lor eacn acre of ANWK sunsurtace exchanged. Also, onl} tne
subsurface estate of the coastal plain lanos v.-oulc be considered tor exchange,
v;itr. surface o»nersnip remaining vested in the Feoeral Government, uxcnanye
agreements would contain sucn surface use provisions tnat are necessary to
ensure protection of refuge resources and maintain tne integrity of tne area.
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It is the Department's intention that implementation ot an exchange invuiviriij
subsurtace interests in tne AWK will be contingent upon ratiTication or
authorization by lonuress. furthermore, no exchange v-1l take place unless
lonyress decices to open the AWK to uil ana ”"as exoloration, oeveiopment ana
prooucti on.

It an exchange proposal is presented to lonyress, it vill oe penaint, before
ttiat noay concurrently with, or after, tne section 1UU2 report and tne Secre-
tar\ 1s recommendations reyarciny oil and yas development ana v;ilaerness
preservation, n]i oecisions on these issues will ultimately De made ny the
con”r.ess, and members of tne puolic v/i 1l ncive ample opportunity to voice
tneir opposition or support to any land exchange proposals tnat may be unaer

consideration.

fv*o furtner points ot clarification are reyuirec in response to your constit-
uent's letter. First, tnere have been no wells arillec within tne section
IDUN stuoy areo. Tne v.ell Ms. Levers refer-./ to is prooably the exploratory
well arillec outside of this area on land where both tne subsurface ana
surface ore ownto by native corporations. Nevertheless, tins exploration
v:ias conducted in accoroance witr. protective stipulations imposed by the FWS
anc no oil anc yas oeveiopment or pruouctiori can occur ori trie Ndtive-uwneo
land within anwk unless autrtorizec by Loncress in accordance witr section
ibo3 ot mhilla, becunaly, we art unaware ut any oKposition to an exchange
oeiny expressed by Natives living on or near tne anw'K.

Is. Levers' sincere concern for the protection of the ANi/k resources is
certainly appreciates. However, we Teel tnat our present course of action
is iri compliance witn Ar.Jlla anc other applicable authorities, ana in trie
rest interest Ot tnt HWKbD.

Sincerely,

Walter 0. Stierrlitr

Acting Associate

Director

Kegional Director, Keyion 7 (w/copy of ir.comny)
(~Ketuye Kanoyer, arctic NaK (w/copy ot incoriiny")



WFIm

OFFICE OF THE SECRETARY
WASHINGTON. D.C. 2»-.0

honorable Dale L. bumpers
Uniteo States Senate

wasmriytor:, u.t. “uslu
pb-*

Dear Senator bumuers: <)

lybt>, uryiny tne Department of thb/"E

Thank you for your letter of August Ib,
Interior to suspend us efforts to negotiate an exchange of native-ownea "-

innolcinys in national wildlife refuses in Alaska for subsurface nyhts in
tne coastal plain of the JYCCpC National Wildlife Kefuye. 1 reyret tne
oelaj in pruvidiny a response to your concerns.

Since 1 have had no personal involvement in tnis matter, 1 have referred

your letter to the responsible official, Assistant Secretar. tor Msn and
wilolite ano Harks William I, Horn. hr. horn's explanation of tne Depart-
ment's position reoardiny mis excnanye is enclosed for your information.

! snare ann appreciate your oesirj to ensure that the future use of tne
coastal plain's resources be premised upon ¢ sounc anc objective oasis,

i am confident tnat tne current oepartmental efforts at exploring an ex-
cnanye t.nat will ne subject to Congressional approval will not jeopardize

our mutual coal.

bincerelj,

UUNALU HAUL MDUtL

tnelosure

cc: Keyional Director, Keyion 7
Kei uye Karioyer, Artie N

CJ’

ufrti/

& | VA /l_

-mMFi

PI. Exhibit 4



United States Department of :he Int

OFFICE OF THE SECRETARY
WASHINGTON.D.C. 20240

Mr. Jack.lVtellers. -3

-2.143 Larson-L'ana.-| *1 - - -4,V
Mount Yernorv Washington” 98273 v 16 1905
"0'ear'I'fr. Vfchersy

rmy-

» e A p *

Thank "you"for your April 4 and 10, 1985, letters concerning the possibility
of a .landjexchange between the Department, of the.l/iteriorr and* AJchtol®-Kaguyak,

S . In:., a .-.aVlve .-srperiticr., -c research cr.e

dvilihhil -xer~c*i mMb5or, boej: *f .-khick- - =\ a Tar.c

Air™dl)'are” aware fran/cortversatlons -with-.the' FfsJv and Wildllrfe Service (FWsh

--H]’_rv-ATask'a" the Departurepti. through the: £US,iis .interested :lir acqutring-certaln

I ngT_(i.uaIfty.Ibcowv. bear.habltat and. other lands .owned by AJchlok-Kagu?/ak,

cInc..,:located-wfthlri'the JKbdlale NatlCLnal -UtldlIfeaRefuge SNVftlac-You.su?gest

“In.your letters that'liiiercQrporation would be Interested 1n a "surface for

- subsurface"'exchange' InvcTVing the Arctic NWR, similar to the one with

Arctic Slope Regional..Corporation LASRC-).-

Before we could Consider your pr0ﬁosal ‘actively, the Department would
need to address the Issue of whether! we.'should engage .in an¥ additional .
exchange Involving Arctic NWR.  You should understand that the ASRC
exchange was attractive in large Part due to the fact that ASRC had the
potential right to acquire subsurtface on the Arctic NWR pursuant to
section 1431(o) of the Alaska National Interest Lands Conservation Act.

We will keep your interest in mind. Should the Department conclude that
active consideration of further exchanges involving Arctic NAR would be

appropriate, the PWS Regional Director in Alaska will contact you. Thank
you again for your suggestions on behalf of Akhiok-Kaguyak, Inc.

Deputy Under Secretary

cc: /Regional Director, Region 7(w/copy of incoming)
Refuge Manager, Kodiak NAR (w/copy of incoming)

Pi. Exhibit 2



Bill Horn

Unidentified Speaker

...carefully with you with an eye on its long range applica-
tion as well as its Immediate applications. So why don"t
you proceed and tell us from your vantage point, what the

proposal means.

Alright. Let me see if I can go through it from top to
bottom with just enough of the history and to answer any of
the questions you all may have. The proposed exchanges, and
they®"re in a preliminary sta”™e of proposal. As a result of
negotiations between the Department of the Interior and 18
Alaska Native Corporations, the State of Alaska was a
participant in the negoti ations for 14 months until the
State voluntarily withdrew this last March. The purpose of
the negotiations was to see i1f we could structure a land
exchange which would permit the Department, primarily the
Fish and Wildlife Service to acquire approximately 900,000
acres of inholdings within the National Wildlife Refuges 1in
Alaska. In return the Native Corporation receive approxi-
mately 106,000 acres of oil and gas subsurface rights in the
coastal plain of the Arctic Wildlife Refuge and we had made
it clear from the outset that this type of an exchange will

be expressly subject to congressional review and
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congressional approval. There is no intent to undertake any
- ¥ N W*2—_2* i ATV ZYY -
executive exchange. Now the Native Corporations are some-

what different from whac most folks in the lower 48 are used
to dealing with. They are for profit, business corporations
chartered under state law. They are not tribes, they 1is no
aspects of sovereignty in tribal jurisdiction intended to
them. They are business entities that have native indi-
viduals as their shareholders and these corporations were
created by 1971 act of Congress. The lands we are after,
the 900,000 acres of refuge inholdings, are some of the
premiere wildlife habitat in the State of Alaska. The
centerpiece of the trade would basically reacquire for
public ownership Kodiak Island which is the home of the
largest brown bears and probably the finest brown bear
habitat-in Alaska. We"d pick up the most popular salmon
stream in the State of Alaska for public ownership and other
important waterfowl nesting areas. So our biologist are
very keen on acquiring this particular acreage.

On the Oil and Gas side, the Coastal Plain of ANWR is
approximately 1.5 million acres in size. Under this
proposed exchange the Natives would receive 166,000 acres of
subsurface estate. That represents approximately 11% of the
acreage. Based on all of our geologic analysis and using
the same valuation procedures that we"ve used to valuate
onshore and offshore oil and gas tracts on the Federal side,

it is our estimate that that acreage represents 15% of the



value of the coastal plain. What that means is that what 1is
left on the table for disposition to a future oil and gas
sale, assuming that is what Congress approves, would be 89
of the total acreage of the coastal plain iIn ANWR.
Eighty-nine percent on structure acreage, that would be
acres that overlay identified oil and gas drilling struc-
tures. We estimate that 85% of the value is still on the
table for disposition to a competitive least sale, and that
this remaining acreage and intended value would be expected
to generate between 2 and 4 billion dollars in bonus
revenues that obviously would be shared between the State of

Alaska and the Federal Government.

We are still working through on these exchanges. Our
expectation is that if they are approved by the Secretary,
and they have not gone beyond my level, we would not be iIn a
position to submit them to the Congress for i1ts review and
prospective approval until sometime in the late summer of
1988. That"s kind of a short course and I°d be glad to

answer any questions.

Unidentified Speaker

Bill, let me start. What kind of acreage are you taking

over on the surface ownership for Fish and Wildlife.
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That would be 900,000 acres. And it"s, it"s, aah, as | said
we... urintelligable... }n the negotiations we asked the
Fish and Wildlife Service to identify with those corpo-
rations that came to see us, the finest stuff they had.

And so it"s really premiere, Grade A wildlife habitat.
Unidentified speaker:

Well Bill, how much do you own and how much does Fish and

Wildlife own in Canada or aah in Alaska right now?

Bill:

Well, right now we have approximately 70 million acres of
land. All of these acres are mholdings. That happen to be
inside the refuges. And the natives obviously, just like
the state, when the state was at the table with us, are
interested in trading out the inholding, because iIt"s
generally difficult not withstanding laws and statutes, to
go ahead with economic development projects within the
boundaries of refuges and parks and stuff. They would much
rather trade us those inholdings and eliminate those kinds

of conflicts and pursue their economic opportunities out-

side.

Unidentified speaker:



Are you aware that the Western Governor®s have unanimously
passed a resolution asking for the return of imminent domain

over such lands and is that part of the consideration here?

It"s not. Frankly, in laska, the Federal Government, we
the Federal Government does not have imminent domain in the
boundaries of parks and refugees boundaries in Alaska. At
least as it relates to state land and native corporation

land. So. ..

Unidentified speaker:

So the state would retain imminent domain here.

well, let"s put i1t this way. I"m not sure that the State
has it right now. Aah, we have not done anything under this
exchange 1issue to upset the relative rights and duties of
the different parties. This would merely be a land trans-
action. Without any other intended change in statutes

toward rights and responsibilities.

Unidentified Speaker:
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Well 1in respect, it is very much like a lower 48 indian

reservation then

Bill

No, no quite to the contrary. These lands are held in sea

by the four profit corporation. They are subject to state

criminal and civil jurisdiction. They are subject to state

taxation. The corporations are indeed chartered under state

law. So they are totally different than what you deal with

in the lower 48.

Unidentified speaker:

So then the State must have Imminent domain.

Bill:

Then it probably does.

Unidentified Speaker:

Ok.

Let me see what 1 have, questions Tfor the rest of these

folks.



The way we did it, we negotiated with the Natives to assign
a dollar value to their land at which point each corporation
based on how much acreage they put in and how relatively
valuable it was, basically received in essence kind of a
credit. One of the corporations put iIn 220,000 acres of
land that as a result of our negotiations we valued at 121.7
million dollars and then each corporation thought a tract
identification process was allowed to pick surface tracts in
ANWR that equalled the value of land they were putting up.
So by all rights we are obtaining 538 million dollars worth
of land and tendering onto this exchange to the natives
538,000 million dollars worth of subsurface estate to the

natives. It was done on a value per value basis.

Unidentified Speaker:

IT the 900,000 that"s being exchanges had been put out for

bids, what"s your best guess as to what the tribe would have

received for 1t?

Bill:



It"s really hard to say. In much of the parts in Alaska
there 1is very little market for land. What we did was over
the last years, Congress starting in 1976, has approved a
whole series of land transactions iIn the State of Alaska,
and with those land transactions, they set some values. So
we Tigures that since we were going back to Congress, we
would utilize the valuation approach that Congress has
previously employed. And 171l give you some examples now.
In this particular case, the aggregate value of the 900,000
acres of land we are getting ccmes in at 602 dollars per
acre. For comparison purposes, Congress approved a acqui-
sition In the Islands off the coast of Alaska, and we
paid 767 dollars per acre in 1987 dollars, according to the
Congressional valuation. Congress settled some land claims
with one of these Corporations in 1976 and assigned a value
of 935 an acre which frankly did not have the environmental
value of what we are picking up here. The way that stacks
up against National acquisition, all of our federal acqui-
sitions under land and water conservation fund in 1986
averaged $1227 dollars per acre and our average purchases
under the migratory bird conservation act came up to $665
dollars an acre, so in essence we pegged ourselves to what
Congress had done in the past then compared it to what our
other acquisitions of like kind...unintelligible...-
environmental land came out and compared that to the acqui-

sition price here is lower than what Congress has shown an



inclination to approve and lower than what our lower 48

acquisitions are running at.

Unidentified Speaker:

Bill, the next question is how do you anticipate getting
public bidding on subsurface rights before this transaction

is finalized?

Bill:

What we had iIn mind was basically to have this transaction
finalized as part of or possibly at some time shortly
thereafter, Congressional action to open up the Arctic
Refuge to Federd Oil and Gas leasing program. And given
the fact, as 1 said, 89% of the acreage 1is still there,
eighty fTive percent of the value, we then presumed that this
particular piece of the 11% would In essence be taken off
the table through the land exchange. It"s the remaining 89%
that we would dump for competitive bidding and then based on
our analysis, we would expect a competitive lease sale on
that remaining almost 90% of the acreage to generate some-

where between two and four billion dollars.

Unidentified Speaker:

So no other U.S. group could bid on that tract.
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Bill:

No. In other words, what we would do if the exchange is
approved, the natives would own fee interest in the sub-
surface of the tracts they selected. Now they obviously
then have the ability to have a private transactional
arrangement with an oil company and have a private sector to

private sector lease arrangement.

Unidentified Speaker:

And how did you determine the value of that tract?

The subsurface tracts were all valued using the same method-
ology that our Minerals Management Service, BLM, and U.S.
Geological Survey used, when we valued tracts for competi-
tive bid oil and gas sales, both onshore and off. The
minerals economist, have got the computer models. They“ve
built in the risk factors, then look at the available
geologic information. Then that say, It spits out a number
that says tract X under our system is worth 25 million
dollars. And then in order for a bidder to acquire that
tract, he or she must bid at least $25 million dollars. If
it comes in at $21 million dollars, we reject the bid as

being iInsufficient. We use that same system to TfTix the



value of these tracts, and some tracts were yalued as
millions and millions of dollars, and some were valued at 85
million dollars based on the risk factors of the same model.
And then the Natives of course can select. They tender this
about 120,000 acres of land. We estimated and we valued
that land at about $77 million dollars. And they used all
of their credit so to speak to select one tract that we
valued at $77 million dollars. Some other corporations went
for more acreage and took an awful lot of minimally valued
tracts. Those numbers on the subsurface valuation were not
negotiable, they were set by the standard Federal process.
The Natives could then acquire i1t by giving up X amount of

the value of the land they offered to us.

Unidentified speaker:

I have a question from Dale Nations from Arizona.

Dale Nations:

Wouldn®"t it be a valid assumptior that the 11% that has been
selected of all that available ac reage would be the prime
oil and gas producing or the areas with the highest pro-

ducing potential?

Bill:



No, frankly some of the highest value areas were sovaluable
and had such large price tags attached to them that many of
the corporations avoided them. Now totake some of the
bigger structures and then some of thetracts up on the
crest were up in the $70 and 80 million dollar range and
some of those were selected, but many of them were left
behind because some of the corporations in our exchanges
didn"t have enough value to pick it up. One corporation
spent all of its time in picking minimally valued off
structure acreage. They got alot of acreage, but none of it
iIs over structures, at least identified by our people. They
frankly didn®"t have enough value to go out and hygrade the
place and take all the creme de la creme. So there 1is an
enormous number of ...89% of the on structure acreage Iis
still there and 85% of the value 1is still there, which 1is
clearly iIndicative that there is an awful lot of valuable

stuff still on the table for disposition to a competitive

lease sale.

Unidentified speaker:

I have a question from Phil Patman of Texas.

Bill Horn:

Mr. Secretary, do you have an opinion as to how the timing

of exploration or oil and gas might be affected by your



procedures for exchanges as compared with a set of circum-
stances whereby you would proceed completely by the competi

tive bidding process?

Bills

That has been a major 1issue that has been the subject of a
whole lot of debate. The way proposal is presently consti-
tuted within the Department is that once Congress authorizes
the ANWR opening and once Congress would approve these
exchanges, the Natives would be able to go out and immedi-
ately be conducting the seismic and exploratory drilling
work on their property in advance of the Federal lease sale.
Now, some people in the oil iIndustry have said that that
puts 10 or 11 companies that have gotten contractual arrange-
ments with these Native Corporations at a competitive
advantage In a subsequent lease sale. Our economists have
looked at it and said well we like the idea because if the
prospects and potential for oil discoveries are as high as
we think they are and these guys make discoveries, share the
information with us, the value on our surrounding tracts are
going to go up and so we are going to make more than 2 to 4
billion dollars worth of revenue. Frankly, some of the
environmental community has criticized us because they see
the exchange as a guarantee that there is a drilling program
immediately without having to wait for all the Federal

environmental stuff where they can bring legal action, so



this whole question of timing is still up for grabs and they
said our current proposal 1iIs let the Natives proceed after
Congress opens the area if the exchanges are approved. But
I do know that that®"s probably one of the more controversial
aspects of the pending proposal. And it is still subject to

change either by the Secretary or by the Congress.

Unidentified Speaker:

Follow up then, 1 take it it"s at least possible that the
speed of exploration might in fact be greater, as | under-
stood your comments, should you proceed with the exchange

rather than wait and proceed entirely by bidding situation?

Bill:

Absolutely, because we look at the following even if
Congress were to act in the next week to open up the ANWR.
We have to go through the normal environmental impact
statement process and all the consultations v.\th EPA and
everything. We are probably looking at 24 months before we
could conduct a least sale. So let"s assume we start
working in January of 1988, we don"t conduct a lease sale
until probably December 1989 or January 1990. You would
then get the applications in for the exploratory drilling.
You probably don®"t have the drilling commencing until

sometime in 1991 or 92. And that is assuming that somebody



secure the permits without waiting for envircnmental impact
statements and the rest and while we are beiig or writing
our EIS"s and improving exploration plans and being sued by
certain groups, the natives can be out there drilling with
their industry partners right off the bat. So there 1is a
significant chance that exchanges could accelerate the
beginnings of ...unintelligible...exploration by a couple of
years. OF course that has been one of the concerns that oil
companies that aren"t part of this exchange. They are
worried about the competitive disadvantage by these other

people getting the head start.

Unidentified Speaker:

To follow up on that, there are a couple of other questions,
so very quickly, do most of these groups have pre-

-established arrangements with oil companies?

Yeah. Everyone of them did. You see, when we went
to...they wanted to make the selections iIn the coastal plan
and we would not let them see the proprietary information

that we have acquired from the private sector about what"s



under the ground Most of the native corporations went out
and made those contractual arrangements with partners in the
oil industry. And of course that"s where the Natives got
the iInformation as to which tracts they ought to select,
whether or not at least iIn their partners mind, we had
valued it properly. Right now, 1 think at last count, the
Native groups have got eleven oil companies that are in the
partnership arrangements, iIn different forms and combi-

nations with the Native entities.

Unidentified Speaker:

We- have a questions from Diane Nielson from Utah.

Diane Nielson:

I"d like your response sir on the concern that"s been raised

that you are essentially rewriting policy and procedure in

terms of offering or disposing of Federal oil and gas lands.

Bill:

Could you repeat that? We had a jet airplane go by the

window._.*

Diane Nielson:



I would like your response to the concern that you are
rewriting the policy and procedure for disposing the Federal
oil and gas lands by effecting these trades in place of

competitive lease sales.

We have routinely engaged in land exchanges for many years
using both surface and subsurface assets. I*m familiar

with various exchanges that involve coal lands for example.
Now, 1 am not cognizant of any exchanges that the Federal
government has engaged in that involved oil and gas rights,
but we have done exchanges involving coal rights, phosphate
and other subsurface mineral estates. In that sense we are
just dealing with a different commodity here. You know,
there 1is pretty clear precedent for this type of an approach
and sense we have gone through a rather rigorous evaluation
procedure, we"ve made sure that i1t"s on a value for value
basis and of course the fact that we are going to submit it
to congress for review and approval, 1 think builds iIn some
guarantee that, 1 suspect that this i1s not going to be a run

of the mill operation.
Unidentified Speaker:

Mr. Secretary, 1 have a question from Mr. Tom Segal from

Michigan,

11



Mr. Secretary, in determining this, estimating this surface
values of the tracts you are look at, were the surface
values just purely real estate type of estimates or were
environmental values, were dollar values tagged as far as

environmental values that aah. ..

Bill:

What we used iIn Alaska, Congress has given us frankly the
only State in the Union where we have this, we can either
purchase land based on a standard fair market determination
or what is a public interest determination. We"ve looked at
both angles here and our valuation was based on kind of a
four corner box. We look at the fair market value, we
looked at the relative environmental values as to how
important are these lands environmentally we Blooked at what
congress has been willing to assign value for comparable
land and then lastly we have what we call sort of an effici-
ency iIndex. Giving two examples, under the terms of Federal
law most of this ..ladd has to be surveyed and ultimately
conveyed to the Native Corporations with a standard patent.
It costsus millions of dollars to put people out iIn the
remote corners of Alaska, to stick the monument corners down
and convey the land. Obviously because 1Tt we"re getting a

land exchange we wouldn®t have to through the cost of



conveyance. We"re also required by Federal law to provide
free fTire control services on Native land so if a fire
breaks out the corporation calls us and says send your smoke
jumpers to put the fire out. ..-Unintelligible..._obligation
terminates so we looked at as a fourth component, by
acquiring this land and mocking up the areas we didn"t have
these i1nholdings, what types of savings would we accrue over
time In terms of reduced fire prevention, in terms of
reduced conveyance requirements and that was the fourth
feature of our sort of valuation box. We did put the values
together using that matrix and then as | said we compared it
to be sure we were iIn line, we compared it to what we had
acquired i1n Alaska previously, what the prices were there
and then we compared i1t to what we wire acquiring 1in
environmental comparable land in the lower 48 for, and found

out that our values were on the low end of the scale.

Unidentified Speaker:

I have a question from Bill Smith from the State of Colorado.

Bill Smith:

Mr. Secretary, was any consideration given prior to the

innovation of this particular exchange to perhaps exchanging

some of the presently owned 70 million acres of less



valuable wildlife resources for these more valuable wildlife

resources?

Vie looked at some of that the problem is this. Once you“re
inside the refuge boundaries, and 1 think many of you may
know/ the law may give valid existing rights but politically
it has proven exceedingly difficult for people to exercise
those rights inside refuges or parks. Many times somebody
wants to go ahead with their mining claim or drill and oil
well in a wilderness area where thfy had a pre-existing
lease, you know the environmental community get iInto an
enormous uproar, we geu dragged up here for an oversight
hearing and so the general approach is that most of the
private land owning people say look, we want out of being
inside of your refuges and your parks because notwithstanding
all these statutory promises, getting those promises re-
deemed by the governments and the courts is exceedingly
difficult and yes we talked about trading other lands but
most of them said look, we want something that will have
some real economic opportunity to it, we want to be partners
in the future development of the North Slope, ANWR is the
place where the action is and we the Native Corporations
would like to basically be partners iIn that operation at
least to some limited extent and so offering them other

lands and opportunities was basically rejected by them.
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Unidentified Speaker

We have a question from Fred Steese from the State of

Dakota

Fred Steese:

Mr. Horn, 1°"d like to know if In your opinion if there 1iIs a
danger i1f these trading action will set precedence for land
disputes with American Indians elsewhere iIn the United

States, ve sa ve???a bill of Senator Bradly from New Jersey

relative to the Black Hills of South Dakota?

Bill:

I don"t think so, because say If you were dealing with
Native Corporations, the arrangement of Alaska is radically
different than from the lower 48. They acquire these lands
in fee, they are subject to State and Federal taxation and
are subject to all State controls, iIf we ever try to engage
in a land exchange with a lower 48 indian tribe, we get all
fouled up because most indian land, United States holds it
in trust for the iIndians, so we are kind of trading with
ourselves, plus of course when iIndians acquire another piece
of land, that®"s right now iIn the private sector, it fre-
quently then gets taken iInto trust at which point, the state

jurisdiction 1is significantly and substantially diminished.
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Decause we are dealing here with these Corporations which
are chartered under state law, it"s a totally different
legal animal, and frankly we shouldn"t even stop...they
happen to be Native Corporations because they have Native
shareholders but there are non-native shareholders in these
organizations and they are by law non-racial iInstitutions,
so | think there 1is enough ...unintelligible...differences
in the Corporations iIn Alaska and the tribal iInstitutions in
the lower 48 that | don"t think we are setting up any
precedent. We are not iIntending to because, 1%ve had to
deal with enough indian problems iIn different places that
the headaches that get attended to creation of new trust

lands, 1 personally would rather do without.

Unidentified Speaker:

Question from Craig Newman of Wyoming.

Craig Newman:

Mr. Horn, the value that was utilized to trade for the
tracts in ANWR could that be a combination of value assigned
to the surface estate and cashed from the i1ndustry partici-
pants or only surface values as determined under your

process?

Bill:



The thing that we did was take the surface value of the
lands we"re acquiring for the refuge system, negotiated out
the value which in this case came out to $538 million and
then the Corporation were allowed to pick the tracts iIn ANWR
that did not exceed an aggregate $538 million dollars in
whatever combinations they wanted. So i1t was, we made i1t on
a value for value basis, nobody offered up any cash to us,
we want to keep i1t a pure land exchange without getting the

cash component into the deal.

Unidentified Speaker:

We have one final question from from Diane Nielson again

from Utah.

Diane Nielson:

How much money or what is the difference in revenue to the
Federal Government in the land trade as opposed to offering

these lands to competitive leasing, the 11% that is being

traded?

The math is fairly straightfoward. Our people estimate that
11% acreage is worth $538 million dollars. That $538

million dollars represents 15% of the aggregate subsurface



is@?!

value of the coastal plain. We in order again to maximize
the up front value to the United States and minimize our
risks, the exchange does not reserve any royalty to the
United States Government. That was basically built In up
front iIn the valuation. The result is that the tracts are
valued between 30 and 40 percent higher than they would be
iITf we were reserving 1/6th or 1/8th royalty. We basically
made the Native Corporations pay us for the royalty up front
even 1T they don"t find anything. |In terms of foregone
bonus revenue, take the 538 discount it by approximately 30
to 40 percent, that would be the amount of money roughly
that we expected to get If we put those tracts up for
competitive bids. Cur estimate iIn rough terms is that this
land exchange costs us approximately $400 million dollars in

cash bonus bids that we otherwise would have gotten.

Diane Nielson:

Does that include bonus and royalty? Thirty to 40 percent

includes bonus and royalty?

Bill:

No, that*"s just basically the bonus.

Diane Nielson:



As 1 said we have taken the royalty and built it In. That"s
why the tracts are valued at basically 538. They were
inflated 30 to 40 percent because we did not reserve the
royalty. We built that risk factor iIn. In essence we have
already collected for the royalty iIn the difference between

400 and 538.

Unidentified Speaker:

Mr. Secretary, we®"ve got a busy schedule so we"ve got to get
back. Thank you very, very much for your availability and
for your straightfowardness in answering these questions. I
think everyone here is very greatful. We anticipate being
back to work with you on a discussion of this because these
people i1nvolved here are probably the most knowledgeable 1in
oil and gas leasing and operational problems iIn the United
States and they are very interested in the States, and
through the I0CC probably will take a vigorous stand, either
for or against or iIn favor of revision of this proposal. So
this has been very, very helpful to us. 1 want to thank you

on behalf of the group.

Bill:

2 _3



Thank you and 1 appreciate the flexibility and any other

‘ questions just please feel free to call.
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1. This declaration 1is submigﬁed to supplement my declaration of
May 20/ 1987 and 1s given to inform the court of the current status
e

of the Arctic National Wildlife Refuge (ANWR) exchange

negotiations.

2. On June 1, 1987, Secretary Hodel formally transmitted the final
1002(h) report and legislative environmental, Impact statement
(LEIS) to Congress. Congressional consideration of the Secretary”s
report is proceeding. The Secretary and 1 testified on the 1002(h)
report before the House Subcommittee on Water and Power Resources
in April and May of this year, before the Senate Committee on
Energy and Natural Resources on June 2, 1987, and before the House
Subcommittee on Fisheries and Wildlife Conservation and the
Environment on June 24, 1987. Questions concerning the potential
ANWR exchanges were addressed during the hearings before the House
Subcommittee on Water and Power Resources and the Senate Committee
on Energy and Natural Resources. Members of all of the above-
mentioned committees are planni tg to visit the 1002 study area
during the month of August, 1987. Furthermore, members of two of
these committees are also planning to visit some of the native-
owned lands under consideration for acquisition through the

contemplated ANWR exchanges during their August trip to Alaska.

3. During the first two weeks iIn June of 1987, the ANWR
negotiating team met collectively and separately with
representatives of Koniag, Inc.; Doyon, Ltd.; Native Lands Group,

L.P.; Akhiok-Kaguyak, Inc.; OIld Harbor Native Corporation; and



Gana-A" Yoo, Ltd., £dr the purpose of further exchange
negotiations. During this period, | also met with the ANWR
negotiating team and the representatives of these six native
entities to address 1issues raised iIn the negotiations. By June 12,
1987, 1 reached agreements in principle on the terms, subject to
tract identification outlined iIn my prior declaration and In
paragraph 4 below, of the land exchange proposals embodied in the
six draft exchange agreements being negotiated with these entities
and two of the appendices intended to be attached thereto.

However, these draft exchange agreements and their appendices do
not have formal departmental clearance and all of the parties to
these negotiations recognize that these documents may be changed

upon Tfurther review.

4. 1, acting for the Department of the Interior, and
representatives of the above-mentioned native entities, have also
entered Into an agreement, which became effective June 15, 1987,
establishing the procedures for the identification and allocation
of a limited number of tracts within the coastal plain portion of
ANWR to these potential land exchange participants. In entering
into that agreement, the parties expressly agreed that nothing iIn
it or 1ts implementation constituted a commitment, assurance or
guarantee that any, some or all of the contemplated exchange
agreements would ever be executed or that the iInterests identified
for exchange iIn the ANWR tracts allocated pursuant to that
agreement would ever be conveyed to the participants. The decision

whether to enter into, conditioned upon subsequent approval by



Congress, any of the contemplated exchanges still has yet to be
made, and, as iIndicated in my declaration of May 20, 1987, 1 do not
expect i1t to be made for several months following the completion of
the ANWR tract identification process and circulation of a draft
LEIS for public comment. On July 6, 1987, the procedures governing
the ANWR tract identification process were modified slightly by
agreement of the parties to the June 15 agreement so as to
eliminate certain ambiguities and redundancies and to correct

certain technical deficiencies.

5. By July 6, 1987, 1 also reached agreements in principle with
the above-mentioned six native entities on the values, legal
descriptions, and acreages of the lands and selection rights that
they propose to convey or relinquish as their part of the
contemplated exchanges. As a result of our negotiations, these six
entities, which represent eighteen native corporations, are
tentatively offering to exchange approximately 895,000 acres of
native-owned surface estate within seven national wildlife refuges
in Alasvca for oil and gas iInterests of comparable value within the

ANWR’s coastal plain.

6. On July 9, 1987, representatives of Department and the above
mentioned six native entities met for the purpose of identifying
which particular ANWR tract or tracts .each native entity might

acquire should the proposed exchanges subsequently be completed.
That tract identification session ended on July 11, 1987. As a

result of the tract identification process, up to a total of 65



whole tracts and 8 partial tracts from a total of 576 tracts within
the ANWR"s coastal plain were allocated among these six native
entities. The allocated tracts constituted approximately 166,000
acres or up to 10.8 percent of the approximately 1.53 million acres
in the federally owned portion of the coastal plain. For the
purpose of the ANWR tract identification process, the coastal plain
was divided iInto tracts wh"ich are each approximately 2560 acres,
but not all of these tracts are uniform In size. The parties to
the identification process recognize that this allocation of tracts
does not guarantee that the Department will ever convey the
interests identified for exchange iIn a particular tract to the

prevailing participant.

7. Under the provisions of the ANWR tract identification
procedures, each potential land exchange participant has ten
working days following the end of the tract identification session
to notify the Department whether it wishes to proceed with the land
exchange process. This ten-day period may be extended for good
cause. Therefore, 1 do not expect to know before July 24, 1987
whether all of the native entities with whom we have be"in
negotiating will wish to proceed with the exchange proposals. And,
because of the provision allowing for an extension, It may be some
time after that before the Department actually receives notice of a
participant®s position on the desirability of continuing the
exchange process. Accordingly, the numbers given iIn paragraph 6 of
this supplemental declaration represent the maximum amount of

federally owned land within the coastal plain that might be



S
conveyed as a result of the contemplated exchanges. The withdrawal
of one or more of the above-mentioned native entities from the

exchange process would reduce these figures.

8. Further exchange negotiations and certain other administrative
actions that we are still committed to doing i1f the exchange
proposals are " be forwarded to the Secretary and the Congress for
approval have been suspended pending the outcome of further
congressional consultations requested by the Chairman of the Senate
Committee on Energy and Natural Resources. These activities
include further contract negotiations, the preparation and
submission of any recommendations to the Secretary® that he execute
the contemplated exchange agreements, any renegotiation of the
exchange agreements that the Secretary deems necessary, the
preparation and submission of any recommendations that Congress
approve any executed exchange agreements, and the preparation and
circulation of an accompanying LEIS. The duration of this

suspension IS unknown.

I declare under penalty of perjury that the foregoing 1is true and

correct. Executed on July 7 1987.

William P. Horn
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1. I am the Assistant Secretary for Fish and Wildlife and Parks,
United States Department of the Interior. As such, 1 supervise the
Director, United States Fish and Wildlife Service (FWS), pursuant
to the authority found in section 3 of the Fish and Wildlife Act of
1956, as amended, 16 U.S.C. 8§ 742b. 1 became the Assistant
Secretary for Fish and Wildlife and Parks on August 2, 198.*

Before that, 1 was the Deputy Under Secretary of the Interior. |1
was appointed to that position iIn March, 1981. In that capacity, L
was the Secretary of the Interior®s representative within the
Department responsible for providing policy guidance on Alaska
matters. Before that, I worked as the Minority Staff Consultant on
the Subcommittee on Alaska Lands and subsequently the full
Committee on Interior and Insular Affairs, U.S. House of
Representatives, during the passage of the Alaska National Interest
Lands Conservation Act (ANILCA). 7 -

2. For approximately the past two years, representatives of the
Department have been discussing the possibility of acquiring
certain lands within national wildlife refuges owned or selected by
Alaska native corporations by exchanging them for limited interests
in lands in the coastal plain of the Arctic National Wildlife -——-
Refuge (ANWR). Within the Department, the responsibility .for ——--
pursuing such potential exchanges has, subject to my ultimate
supervision and control, been divided between the FWS®"s Regional
Director in Alaska, the ANWR negotiating team, and the Assistant
Secretary for Fish and Wildlife and Parks. The Regional Director

is primarily responsible for identifying the refuge inholdings



sought to be acquired through exchange and preparing the
administrative record associated with the exchange process. The
ANWR negotiating team, which is comprised of representatives of
FWS, the Solicitor®s Office, and the Bureau of Land Management .
(BLM), 1s primarily responsible for negotiating the terms and
conditions of the proposed exchange agreements. [, as the
Assistant Secretary for Fish and Wildlife and Parks, am primarily
responsible for providing policy guidance to the FWS and the ANWR
negotiating team and for negotiating the values of the refuge
inholdings sought to be acquired from the native corporations.
While departmental efforts are proceeding on these three fronts, |
am periodically informed by the Regional Director and the ANWR
negotiating team of the status and results of their efforts and

consulted on policy questions that arise during this process.

3. The Department is currently negotiating potential ANWR
exchanges with five different native entities. These are @O
Konitag, Inc., a regional corporation which is merged with certain
village corporations within its region, (2 Doyon, Ltd., a regional
corporation on behalf of itself and Gana-a® Yoo, Ltd., a merged
corporation comprised of several former village corporations within
the Doyon region, (3) Native Lands Group, L.P., a limited
partnership consisting of a subsidiary of Cook Inlet Region, Inc.,
a regional corporation, The Aleut Corporation, a regional
corporation, and several village corporations iIn the Cook Inlet and
Calista regions, (@ Akhiok-Kaguyak, Inc., a merged corporation

comprised of two former village corporations in the Koniag region,
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and (6) old Harbor Native Corporation, a village corporation in the
Kontag region. They are hereinafter referred to as the 'native

corporations.”

---- In the past, discussions have also been held with

. .representatives of the State of Alaska and the Arctic Slope

Regional Corporation (ASRC) as potential participants iIn the ANWR
exchanges currently under consideration by the Department.
Departmental representatives may continue to confer with State
representatives because of the State"s asserted regulatory interest
in oil and gas activities and fish and wildlife matters, and with
ASRC"s repreé;ntatives Because ANWR 1s located in ASRC"s region and
ASRC owns subsurface interests within ANWR. But, the Department is
not presently negotiating any exchange involving ANWR lands with
either the State of Alaska or ASRC. The State"s withdrawal from
the negotiations was noted by me on page 2 of a March 6, 1987
letter to Sam Cotcen, Co-Chairman, House Resources Committee,
Alaska State Legislature, which is attached hereto as Attachment 1.
As the negotiations continue, 1t iIs possible that the
alignment of the corporations described above may change; that some
of the above corporations may, for reasons of their own, drop out
of the negotiations; and that other parties may seek to join or
rejoin the negotiations. The identities of the parties with whom
the Department i1s negotiating ANWR exchange agreements and their
relationship to each other is still fluid at this point.

Obviously, these two factors, i1.e., the identities of the potential
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contemplate the
trading of dissimilar interests In lands, 1.e., primarily native-
owned or selected surface estates for federally owned oil and gas
interests. Since the interests to be exchanged are so dissimilar,
their monetary value, rather than acreage, is intended to be the *
basis for the exchanges. In addition, since section 1302(b) of
ANILCA, 16 U.S.C. 8§ 3192(b), precludes the Department from
condemning refuge inholdings owned by native corporations,
acquisition of such lands can only be accomplished by the
Department on a willing-seller basis. These factors necessitate
that an agreement in principle be reached between each native
corporation and the Department on the identity of the refuge
.inholdings or selection rights that each native corporation
proposes to convey or relinquish, and the monetary values to be
ascribed to those lands and selection rights.

These two steps have required the performance of several
preliminary tasks, including the evaluation and ranking of native
inholdings, the development of property descriptions, the
calculation of acreages, the review of resource and other public
interest values, the determination of the legal status of the
parcels under consideration, and the preparation of real estate

appraisals.



rif

L4
5. The exchanges now being actively discussed would involve the

.acquisition by the FWS of approximately one million acres iIn seven
different refuges. These refuges are the Alaska Maritime, Innoko,

Kanuti, Kenai, Kodiak, Nowitna, and Yukon Delta National Wildlife

-Refuges. An acquisition project of this magnitude requires-

considerable time and effo**t In the performance of the above-
described tasks. The Department is at different stages iIn reaching

agreements iIn principle with the native corporations on the-

. identification of the refuge i1nholdings proposed to be acquired and

the establishment of the values proposed to be given for those
native interests. We hope to reach agreements in principle on
these two issues with all the parties with whom we are negotiating
some time in June of this year.

Reaching agreements iIn principle on the lands proposed for
acquisition from the native corporations and their contemplated
-values 1s essential to the development of the ANWR exchange
proposals. The refuge inholdings constitute the native
corporations/ trading stock. Without agreements in principle on
the value of that trading stock, the parties cannot ascertain which
subsurface tracts iIn the ANWR7s coastal plain the native
corporations could possibly afford to acquire. The approach that I
am using to value the native corporations/ refuge inholdings is
more fTully explained In a February 20, 1987 memorandum from me to
the ANWR negotiating team, attached hereto as Attachment 2. This

remorandum also served as the enclosure to Attachment 1.
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6. Identifying the lands proposed for acquisition from the native
corporations and their proposed values addresses, however, only
half of the bilateral trades being discussed. Yet to be determined
are the particular tracts within ANWR in which the Department would
propose to convey the oil and gas iInterests to the native --:-e *
corporations. The native corporations have repeatedly informed the
Department that, without knowing which particular ANWR tracts that
they might be able to acquire oil and gas interests iIn through
exchange, they cannot determine whether they have a real interest”
in going forward with the exchange process.

We have i1nformed the native corporations and others who have
inquired about our plans that we will allow the native corporations
to commence the ANWR tract identification process once three
conditions precedent are satisfied. These include: (@) an
agreement iIn principle between the Department and each potential
exchange participant on the value, legal description, and acreage -
of the lands which that participant proposes to convey to the
Department through exchange; () an agreement in principle on the
basic terms of the proposed exchange agreement and the accompanying
operating stipulations designed to protect ANWR resources and
values; and (3 an agreement on the ground rules to be used iIn
identifying and allocating ANWR tracts to the various potential
exchange participants. See page three of Attachment 1.

The reason for the first condition precedent has been
explained above. The reason for the second condition is that the

rights and interests proposed to be conveyed, as well as retained,

within ANWR by the Department and the manner of their enjoyment
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will affect the values ascribed by the Department to the *NIR
tracts. Tho nature of these rights and limitations (e.g., the
proposed determinable fee iIn the ANWR tracts) will be set forth in
_the proposed land exchange agreements. The BLM is responsible for
ascribing value to the oil and gas interests iIn the coastal plain
in.a. manner which conforms to standards required for federal oil
and gas evaluations. BLM"s evaluation includes a technical review
and i1nterpretation of data relating to the recoverable oil and gas
resources and the economic inputs associated with the type of
activities contemplated in the proposed exchange agreements. The
values being established by BLM are not subject to negotiation.
The third condition precedent is needed because the Department
'is negotiating bilateral exchange agreements with five native
corporations simultaneously. We anticipate that these corporations
may. seek to acquire some of the same ANWR tracts through the
.exchange process, and, therefore, we are attempting to design an
tract i1dentification process which will be fair and orderly. The
third condition precedent will ensure that the potential exchange
participants agree to abide by common procedures before tract

identification commences and conflicts arise.

7. While the first condition precedent to tract identification
has yet to be fully satisfied, further negotiations between the
ANWR negotiating team and the native corporations®™ representatives
are necessary before the second and third conditions precedent to
tract identification can be satisfied. The continuation of these

negotiations, presently scheduled for the first week of June, 1987,



will address revisions in (1) the terras of the proposed exchange
agreements, (2) a proposed subsistence easement intended to be
reserved by the native corporations on the lands that they convey
to the FVS, (3 the operational stipulations proposed to govern the
.exercise of the native corporations/ rights in ANWR, (@) the
proposed ANWR tract identification procedures, and () the
agreement proposed to govern the ANWR tract identification process.
Items (@ and (3 are intended to be appended to item (1), and item
@ to item (B). It is our hope that agreements in principle will
be reached between the ANWR negotiating team and the native
corporations/ representatives on the proposed exchange agreements *
and the easement and stipulations (which are modeled after the
recommendations in the 1002(h) report) in June. It is our further
hope that the Department and the native corporations will also
agree to the ANWR tract identification procedures and the
accompanying cover agreement for the ANWR tract identification

process in June. -

8 . Because Koniag fTirst submitted a draft exchange agreement to
the Department in May of 1986, the proposed Koniag contract has
served as the basis for developing a model exchange agreement. We
envision a series of bilateral exchange agreements iIn which the
basic contractual terms are the same, but which also contain
differences based upon the differences in the histories and
structures of the various potential exchange participants, the
status of their lands, and their corporate needs. Therefore, this

means that the exchange agreements being negotiated have to reflect



the generic terras found iIn the Koniag draft contract that are
intended to be common throughout all of the exchange agreements,
but also the special provisions which are intended to be unique to
each of the five native corporations with which the ANWR

negotiating team is negotiating. == 00—-—-——-- -— .

9. Once agreement i1s reached on the ANWR tract identification
procedures and cover agreement, and agreements iIn principle are
reached on the refuge i1nholdings to be acquired by the FNS, their
values, and the terms of the proposed exchange agreements, the
Department and the native corporations who still have an interest'”
in pursuing the potential exchanges plan to proceed with ANWR tract
identification. The earliest time at which the various native
corporations could identify the tracts that they would like to
acquire i1s some time iIn July of this year.

————— The purpose of this tract identificaEion process 1iIs to
identify which particular ANWR tract or tracts each native
corporation might acquire should the proposed exchanges
subsequently be implemented. In other words, the purpose of the
tract i1dentification process iIs to ascertain the other half of the
proposed exchange transactions, 1.e., which ANWR tracts would be
proposed for conveyance by the Department to the native
corporations through the exchanges. Thus, completion of the ANWR
tract i1dentification process serves to enable the parties to

outline yet another major ingredient of the exchange proposals.

10
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Allgéétfon'of the identified ANWR the potential
exchange participants through the tract identification process in
no way guarantees that the native co;béﬁg%;ghslwill gltimatéay’
receive title to the oil and gas interests in those tracts.- Even
if the native corporations express an interest” In pursuing the
proposed exchanges after ANWR tract identification has been
completed, the proposed exchanges will not be implemented until
several other contingencies are satisfied. *These include, among
others, submission of a recommendation from me to the Secretary of
the Interior that he enter into the proposed exchange agreements,
approval and execution of the proposed exchange agreements by the
Secretary and the native organizations, enactment by Congress of
legislation opening ANWR to further oil and gas activities and
ratifying the ANWR exchanges, and native shareholder ratification

in those iInstances where such ratification is -equired as a matter

of corporate law. e T e —

10. 1 myself have not yet made a final decision whether to
recommend that the Secretary approve the proposed exchanges. Such
a judgment on my part would be premature given the current status
of the negotiations. That judgment depends on the nature of the
total exchange proposal package. If, after the negotiations and
tract identification are concluded, only one corporation wishes to
pursue an exchange, 1t is possible that 1 might recommend that the
Department forgo the exchange. Moreover, 1 have made it clear to

the native corporations that Secretary Donald Paul Hodel has the

11



right to reject the proposed exchanges, and may choose to do so,
despite any affirmative recommendation that I might make in their

favor.

_11.- The ANWR exchange proposals are being negotiated pursuant to
the authority found iIn section 22(f) of the Alaska Native Claims
Settlement Act (ANCSA), 43 U.S.C. § 1621(f), and section 1302(h) of
ANILCA, 16 U.S.C. § 3192(h). Although the Secretary has the
authority under these statutes to enter into these exchanges
administratively (i.e., to convey title to the native

- corporations), | have consistently represented to the native
corporations and the public that we would not carry out these
exchanges without congressional approval. See page 1 of

Attachment 1.

12. Plaintiffs characterize these exchange proposals as an
alternative program for managing the coastal plain. | do not
approach the exchanges from that perspective. The Secretary®s
proposed program recommendation is that the Congress open the
coastal plain to further exploration, development and production by
authorizing him to make federal lands throughout the coastal plain
available for oil and gas leasing. | see the proposed exchanges as
a parallel realty transaction, should Congress choose to make the
coastal plain available for leasing, which iIs intended to be

consistent with such leasing.

12



reasons of policy. First, whereas we have the authority to convey
legal title iIn iInterests in lands within ANWR to the native
corporations now, they would not have the opportunity to enjoy the
economic benefits that they seek from the exchanges until Congress
enacts post-1002 and 1003 legislation. We recognize that it would
be unrealistic and unfair for us to expect the native corporations
to convey their refuge inholdings to the FWS before having ?my
prospect for obtaining any real economic benefit"- fron® the ANWR® '=
tracts iIn return. Therefore, the parties to the negotiations
mutually concur that making the exchanges contingent on future
congressional action iIs the better course. Second, we recognize
that iIn enacting sections 1002 and 1003 of ANILCA, 16 U.S.C.

88 3142 and 3143, Congress reserved for itself the decision as to
whether further exploration, development and production would be
allowed to occur within ANWR"s coastal plain. Therefore, it has
been our feeiing that Congress should have the prerogative to pass
judgment on the merits of creating these iInholdings within the
coastal plain and to confer iIts endorsement on the exchanges iIf it

finds them to be in the public interest.

13. Some persons, who have not been a part of the ANWR exchange
negotiations, have been critical of our pursuit of these exchange
proposals concurrently with the preparation of the report to
Congress required by section 1002(h) of *INILCA, 16 U.S.C.

8§ 3142(h). Plaintiffs have expressed the concern that the prospect

of these exchanges would bias the Secretary®s report

13



recommendations and subsequent congressional action iIn favor of
opening the coastal plain to further oil and gas activities. The
timing of these negotiations has been driven largely by the
corporate needs of the native corporations, as well as the number
and scope of preliminary administrative tasks that must be
performed in order for the Department to participate in the
formulation of the exchange proposals.

Nonetheless, | have been sensitive to the concern expressed
over the objectivity of 1002 (h) report. Therefore, 1 made the ;*
commitments that we would not forward any ANWR exchange
recommendation to Secretary Hodel for his approval until after he
had 1ndependently determined what type of future management regime
for the coastal plain he wanted to recommend to Congress iIn the
1002 ) report, and that we would not submit any exchange agreement
to Congress i1f for its approval until after the 1002(h) report had
been formally submitted to it. See pages one and two of Attachment
1l . *1 have kept both of these commitments.

Although Secretary Hodel has known iIn a very general sense
that the ANWR negotiations have been ongoing, he was not briefed on
the specifics of the exchange proposals until April 16, 1987. On
that date, 1 personally briefed him on the i1dentities of the
parties with whom we are negotiating, the size and importance of
lands that they are offering, and the nature of the contractual
terms being considered. Well before that date, Secretary Hodel had
selected full leasing as his preferred alternative for the future
management of the coastal plain and the final 1002 () report had

been sent ,* the printer for printing. The report was released to



the public on April 20, 1987. 1 expect the 1002(h) report to be
formally transmitted to Congress on June 1, 1987, but 1 do not
expect any ANWR exchanges to be submitted to Congress — assuming |
choose to proceed, the native corporations concur, and Secretary

Hodel approves them — until the early part of 1988.

14. 1 have also made the commitment that we would provide an
opportunity for the public to participate in the ANWR exchange
process. This commitment was reiterated on page two of Attachment
1 and on pages one and two of my March 31, 1987 letter to Senator
J. Bennett Johnston, Chairman of the Senate Committee on Energy and
Natural Resources, which iIs attached hereto as Attachment 3. At
the time that plaintiffs filed this lawsuit, no"final decision had
been made as to how such public participation would be handled.
There are a number of different ways that an opportunity for
public participation might be afforded. These include undertaking
voluntary public meetings, intergovernmental consultation, and
circulation of analyses prepared In accordance with the National
Environmental Policy Act (NEPA), 42 U.S.C. 8 4321 et seqg., among
others. The FWS had already initiated the preparation of
ascertainment reports on the proposed exchanges, which are the
functional equivalent of an environmental impact statement (EIS) iIn
.that they describe the proposed action, its impacts and
alternatives. The use of ascertainment reports iIn lieu of NEPA

compliance has been previously employed In Alaska in the 1983

15
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Chandler Lake exchange, which was done administratively, and more
recently in the Red Dog - Cape Krusenstern National Monument
exchange, which was approved by Congress.

Because section 910 of ANILCA, 43 U.S.C. 8 1638, provides that
NEPA shall not be construed in whole or part as requiring the
preparation or submission of an EIS for conveyances or other
actions leading to the issuance of conveyances to native
corporations pursuant to ANCSA or ANILCA, and because the proposed
exchanges are beilng negotiated pursuant to exchange authorities
found in ANCSA and ANILCA, it has been and still is our view that
the proposed exchanges and any actions leading to the proposed
exchanges are exempt from compliance with NEPA. This view is
reflected In the Departmentfs responses to public comments on the
draft 1002 () report, at page 206 of the final 1002 () report,

which is attached hereto as page two of Attachment 4.

15. However, the mere existence of the section 910 NEPA exemption
does not require that the Department iInvoke the exemption on iIts
behalf or preclude the Department from voluntarily preparing an
impact statement. Inasmuch as the FWS had already planned to
examine many of the factors that would be covered in an EIS, 1 have
decided that the circulation of a draft legislative environmental
impact statement (LEIS) would be a good vehicle for providing an
opportunity for public review and comment on the proposed
exchanges. Accordingly, 1 have directed the FWS to voluntarily
prepare a two-step LEIS (i.e., a draft and final LEIS) to accompany
the ANWR exchanges.

16



A meaningful opportunity for public understanding, analysis
and comment on the proposed exchanges can only be provided once the
major ingredients (i.e., the exchange parties, the lands to be
traded, and the other basic terms of the exchange contracts) of the
proposals have been outlined. Therefore, we do not plan to
complete and circulate a draft LEIS for public comment until after
the ANWR tract identification process has been completed and the
participants in that process express an interest iIn going forward
with exchange process. Until these preliminary steps are completed -.
we will not have a clear picture of which lands we might be able to
acquire or which lands we might convey through the exchanges. :e.—

Without this information, impact assessment for the ANWR -
beyond that which has already been described in the 1002 () report
will be highly speculative. Until the tract identification process
is completed, we have no way of knowing whether the tracts that the
native corporations would get if the exchanges are carried out will
be compact and contiguous to each other or dispersed throughout the
coastal plain, whether they will be situated over one or more
hydrocarbon structures, whether they will be located in the
western, eastern, northern, or southern part of the coastal plain,
or whether they will be adjacent to the existing private i1nholdings
within the coastal plain or surrounded by federal lands. All of
these variables will affect the manner and pace with which these
lands, assuming they contain oil and gas, might be further

explored, developed and produced.
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for public review and comment in September of this year. Public —

the final LEIS to be completed before January of 1988. When the
final LEIS has been written, it will be forwarded to the Secretary,
along with any recommended exchange agreements. Provided that
Secretary Hodel and turk native corporations first choose to approve
the proposed exchange agreements, the final LEIS will then
accompany a departmental proposal to Congress that it ratify the
referenced exchange agreements. We have not yet begun to draft the
proposed ratifying legislation. We do not plan to do so until
.later this summer, assuming thatthe parties are. at that time still

interested i1n going forward withthe exchange process.

16. While we have not yet solicited any public comments on the
proposed exchanges because we are still in the midst of formulating
the exchange proposals, we have not precluded anyone from
expressing an opinion about or commenting on the proposed
exchanges. Indeed, the Department has already received some
letters in opposition and iIn support of them. Examples of such
letters and che Department®s responses are attached hereto as
Attachment 5. They include a September 23, 1985 letter to
Secretary Hodel from the Defenders of Wildlife, Sierra Club, and

The Wilderness Society, and a November 7, 1985 reply from the

13



Deputy Director, FWS; a December 11, 1985 letter to the Regional
Director from the National Audubon Society, and a January 31, 1986
reply from the Deputy Regional Director; an August 15, 1986 letter
to Secretary Hodel from Senator Dale Bumpers and ten other
Senators, and a November 6, 1986 reply from Secretary Hodel
transmitting an October 15, 1986 response from me; and a

September 5, 1986 letter to me from Congressman Don Young, and my
reply of October 7, 1986. It is noteworthy that the Deputy
Regional Director informed the National Audubon Society, one of "the
plaintiffs, that he agreed that public review and comment should be
an important element in the consideration of the proposed land
exchange and that he was planning to seek public review and comment

before any agreement is finalized. See page eleven of Attachment 5.

17.. While the exchange negotiatigns are ongoing, | have given no
instructions to alter i1n any way the management of the coastal
plain on account of the negotiations. No management changes, other
than those that might be expected due to normal refuge operations,
have been effected in the coastal plain during Lhe exchange
negotiations. Moreover, the draft exchange agreements essentially
provide that the parties will not substantially alter the physical
condition or otherwise materially change the management of the
lands proposed to be traded before the contemplated conveyances
occur. As explained earlier, these conveyances are contingent upon
future legislation, as well as other contingencies. Therefore, the

mere negotiation of these exchange proposals, and even the signing
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of the exchange agreements themselves, cannot and will not change
the management of ANWR, and thus they cannot and will not have any

adverse, physical effect on the coastal plain.

18. Plaintiffs criticize the Department for pursuing exchange
negotiations while simultaneously excluding the 1002 area from the
comprehensive planning process being undertaken for the ANWR
pursuant to section 304 (@ of ANILCA, 94 Stat. 2394. The proposed
exchanges are premised on the principle that Congress, not the .t
Secretary of the Interior, will decide what are the appropriate
future uses for the coastal plain. For this reason, and because
the exchange negotiations themselves will not alter the management
of the coastal plain, it Is appropriate to forgo comprehensive
planning for the coastal plain until Congress acts on the 1002 (h)
report and the contemplated exchanges. Moreover, nothing iIn |
section 304(g) of ANILCA expressly precludes undertaking
administrative actions which are preparatory to entering into
exchanges under ANCSA or ANILCA until refuge planning is completed.
Finally, it has been one of the negotiating principles of these
negotiations that any oil and gas activities that may eventually be
authorized on the divested ANWR tracts should be conducted iIn a
manner which is consistent with similar activities on the remaining
federal tracts, of which 1 expect -chere to be a considerable number®-
because of the relative values i1nvolved and the other constraints

being built iInto the tract i1dentification procedures.
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corporations represent some of the highest priority acquisition
needs with the National Wildlife Refuge System (NWRS). They
contain world class habitats for migratory birds, anadromous fish,
:and brown bears, coupled with unsurpassed recreational
opportunities. For example, 14.2 percent of the population of
Pacific Flyway brant, 23.4 percent of the world population of
cackling Canada geese, 20 percent of the world population of
emperor geese, and 5 percent of the Pacific Flvway population of*
greater white-fronted geese nest on the lands being offered by the
Native Lands Group. Lands being offered by Koniag, Akhiok-Kaguyak,
and Old Harbor would enable the FWS to return to refuge status the
majority of the lands critical to the Kodiak brown bear.
Accordingly, | view "the potential acquisition of _the
. approximately one million acres being offered as a unparalleled
opportunity to enhance the NV\RS, which makes the exchange proposals
worthy of active consideration by the Department. If the
plaintiffs are successful iIn their efforts to enjoin the ANWR
negotiations until after Congress acts on the 1002(h) report, they
may. cause the Department to loose the "window of opportunity"
reflected in the native corporations®™ offers and thus waste the
resources already expended iIn developing the exchange proposals.
They will also limit our flexibility in forwarding to Congress
information that it may wish to consider during i1ts deliberations

on the 1002 (h) report. Indeed, xFf, because of a busy legislative
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calendar, Congress prefers to consider all ANWR-related legislative
proposals at one time, this postponement might cause the Department
to lose this opportunity to enhance the NWRS.

IT the plaintiffs are successful In their efforts to enjoin
the ANWR negotiations, including ANWR tract identification, until
after the Department has prepared an EIS or LEIS, they will hamper
our ability to adequately describe and evaluate the exchange

proposals and their possible consequences for the reasons

previously stated. Moreover, the delay that would occur in the
native corporations® learning which specific ANWR tracts they might
obtain, 1f the proposed exchanges were carried out, might cause the._
native corporations with the most pressing financial needs to begin
looking at other economic alternatives, e.g., developing their

lands for residential purposes. Such development would threaten

the refuge resources and values that the proposed exchanges are
intended to benefit and would most likely make the eventual
acquisition of these refuge inholdings more difficult and costly.

My greatest concern in this context is for the lands iIn the Koniag
region. Congressman Young expressed the same concern in his
September 5, 1986 letter to me, which iIs attached hereto as pages

17 and 18 of Attachment 5.
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REPRESENTATIVE PO. B8X 296, EAGLE RIVER, AK

SAM CGTTEN
DISTRICT 13

A laska State Legislature
House of Representatives

February 26, 1987

The Honorable William Horn
Assistant Secretary for
Fish, Wildlife and Parks
U.S. Interior Department
Washington, D. C. 20240

Dear Secretary Horn:

1 am writing on behalf of the Houst esources Committee of the
Alaska Legislature to present a set of questions about the
possible Arctic National Wildlife Refuge land exchanges. The
Committee appreciated the appearance of Bob Gilmore at our
meeting February 13th on ANWR land exchanges. However,

several 1issues remained unresolved at the hearing either
because time ran out or because Mr. Gilmore was not prepared
to discuss them. The Committee®s next meeting on this 1issue
iIs expected to occur during the week of March 9th; 11t would be
our hope to have your responses iIn hand before this meeting
occurs.

Land Exchange Contracts

With regard to the exchange contracts, we understand that a
negotiating session iIs occurring in Washington this week, and
that the documents produced so far are not available for
public distribution. We also are led to understand that the
contracts will not be made available to the public until after
they are completed and perhaps signed. I encourage you to
allow the release of current draft documents related to the
exchange proposals, as repeatedly requested by representatives
of the State of Alaska.

From our review of the state"s comments on the draft
contracts, and from discussion at the committee meeting last
week, there appear to be major unresolved issues that should
be considered in the negotiations. These include:
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@ Overriding revenue retention for the State of Alaska.
According to Mr. Gilmore the negotiations would have to be
redirected, and draft agreements and appraisals would have to
be adjusted, to protect the State"s existing entitlement to
oil and gas revenues from public lands in Alaska. Senator
Murkowski has supported the concept of retained revenue for
the State. The State should not be expected to agree to land
exchanges that could remove the best geologic structures from
public ownership unless the State is assured of revenue
protection. Has the Interior Department revised the
agreements ''nd appraisals to include this provision; 1if not,
why?

(8 We understand that Interior is proceeding with the
exchange of ANWR lands claimed by the State of Alaska on
grounds of navigability, and that some, lands claimed by the
State may be included among trade packages offered by Refuge
inholders. What consideration is being provided for these
claims in the contracts?

© The issue of ANCSA 7(i) subsurface revenue sharing
has been raised with regard to trade lands already acquired by
the Arctic Slope Regional Corporation in ANWR. Will the trade
lands within the proposed ANWR coastal plain exchanges be
subject to 7(i)? Will any provision be made in these
contracts for subsurface revenue sharing? If not, how will
disputes be resolved in the future?

(d The agreement is reported to contain a provision
allowing the original inholder to retain a subsistence
easement. What are the reasons for including this provision?
How does it affect the value of the inholdings? Does it
protect other hunting and Ffishing interests?

(e Mr. Gilmore was unable to describe a reported
contractual provision allowing some corporations to rescind an
exchange after exploring ANWR tracts for oil and gas. The
inclusion of such a provision seems contradictory, 1if the
purpose of the exchanges is to acquire and hold valuable
Refuge inholdings in perpetuity. What is the reason for the
rescission clause? How is it structured?

() Mr. Gilmore stated that the contract will waive
ANILCA Title Xl standards for access across ANWR lands. How
will access rights and needs be protected, particularly on
lands that lie in important transportation corridors?

Public Process

As one legislator stated at the House Resources Committee
meeting, there appears to be a stampede underway to accomplish
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the proposed land trades, even though basis documentation,
planning, and public review are incomplete or unavailable.
Proponents of the land exchanges, including representatives of
ANCSA corporations and Interior, have said that there are
political advantages to moving forward with the land trades
now so that they can be put before Congress soon after the
1002(h) study 1is presented. What public process does Interior
intend for the proposed agreements?

Appraisals

The appraisal process for affected lands is very unclear, but
information provided to date iIndicates that the process allows
for a large amount of discretion and guesswork in the
establishment of both subsurface ANWR values and the value of
surface acreage of other Refuge inholdings. Mr. Gilmore
stated that the BLM1s ANWR subsurface appraisal "needs to go
through several levels of approval (at Interior) IiIn
Washington"™ before i1t will be available. He also said
inholdings cannot be appraised by standard procedures alone
because these do not allow for consideration of wildlife (i.e.
public iInterest) values, and that "any value over and above
(the standard appraised value) will be determined by
negotiation between the Department and the Native
corporations.”™ Mr. Gilmore said that the Department expects
to "know precisely” what the i1nholdings are worth based on
highest and best use and future value, as opposed to present
value for ANWR subsurface. Please describe the appraisal
process for both surface acreage and subsurface oil and gas
values, 1including the discretion that may be exercised within
the Secretary’s Office. Will the appraisal process and
negotiations be documented? 1Is there a written appeal process
for participants? What considerations and criteria will guide
the Department iIn the negotiations to establish surface
values?

Inclusion of National Park Inholdings

Mr. Gilmore stated that the exchanges have proceeded "a long
way down the road,"™ but that he doesn"t think i1t is too late
to include National Park lands iIn this exchange proposal. The
State of Alaska has been approached by the Park Service
numerous times since the passage of ANILCA toward the purpose
of eliminating state-owned inholdings iIn Alaska parks,
including Denali and Wrangells-St. Elias. Acquisition of some
of these lands by the Interior Department would appear to be
in the national iInterest. Can you explain why the
Department®s only interest at this time centers on acquisition
of Refuge i1nholdings? Has the Department established a
priority list for Refuge and Park inholdings throughout
Alaska, ranking them as a single group? Has the Department
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reviewed all inholdings in Alaska parks and refuges to be
certain that this apparent opportunity to acquire state or
private i1nholdings i1s best used? Are the planned acquisitions
consistent with applicable Refuge management plans?

Tract Selection

Even though tract selection may occur iIn the next four to six
weeks, 1t seems that the ANWR tracts have not yet been
identified. Mr. Gilmore stated that virtually all of the
coastal plain would be available for exchange. In the past,
we have heard that anywhere from 25,000 to 250,000 acres may
be exchanged and we are informed that Senator Stevens has
pressed for agreement that no geologic structure will be
rraded in its entirety. Obviously, the location of the trade
tracts will be very important; 250,000 acres would more than
encompass the Prudhoe Bay Unit Participating Area, and spread
across the coastal plain could segregate the most promising
geologic structures. When will the public know which tracts
may be traded? Why has the Department chosen to keep the
tract i1dentification and selection process secret? How will
conflicts be resolved between parties which nominate and seek
to obtain the same tract?

State of Alaska Participation

When asked whether he regarded the State of Alaska as a
supporter or advocate of the exchanges, Mr. Gilmore stated
that 1t 1s "my impression from the sincerity of the
negotiations and the people involved i1n the
negotiations...that the state is proceeding as an active,
interested participant iIn the exchange.ll On the other hand,
the State has iIndicated that 1t is not committed to the
exchange process and does not at this time endorse the concept
of trading ANWR subsurface to eliminate inholdings in other
Refuges. Is Interior fully aware of the State"s land trade
statute (AS 38.50), which requires legislative approval of any
exchange agreement before it can be finalized?

Prior Existing Rights

One committee member raised the question of the State of
Alaska®s prior existing rights to the ANWR subsurface. As you
know, the State regards its entitlement to 90% of oil and gas
revenues produced iIn Alaska refuges as part of the solemn
compact between Alaska and the United States leading to Alaska
Statehood. This revenue entitlement is very important to the
people of the State. Mr. Gilmore stated that he believes that
Congress will attempt to reduce this entitlement to 50% on the
basis of the NPRA model, and that this would serve as the
basis for any retention mechanism preserving the State"s
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entitlement. Is 1t the Interior Department®s view that this
existing right may be traded away without the State of
Alaska®s concurrence?

Again, we appreciate the willingness of Interior Department
officials to respond to the Legislature®s questions and
concerns. We will contact you when the Committee schedules
iIts next meeting on the proposed ANWR trades.

Sincerely,

Representative Sam Cotten
Co-Chairman, House Resources Committee

cc: Governor Steve Cowper
Senator Frank Murkowski
Senator Ted Stevens
Representative Don Young
Bob Gilmore, USFWS
Boyd Evison, USNPS
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March 6, 1987

Honorable Sam Cotten

Co-Chairman, House Resources Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811-0101

Dear Mr. Cotten:

Thank you for your letter of February 26, 1987 on behalf of the
House Resources Committee, Alaska State Legislature. Your letter
raises a number of questions about the Arctic National Wildlife
Refuge (ANWR) land exchanges now under consideration by the
Department of the Interior, following the appearance of Fish and
Wildlife Service Regional Director Robert Gilmore before your
committee on February 13, 1987. We appreciate the opportunity to
provide you with more information about these exchanges.

As you know, native corporations own millions of acres of land
within national wildlife refuges and parks throughout Alaska. Some
of these lands have unsurpassed fish and wildlife values which
warrant their acquisition for inclusion iIn the national wildlife
refuge and park systems. At the same time, many of the native
corporations, which are organized under the business for profit
laws of the State of Alaska, are under pressure from their
shareholders to put their lands to economic use. Knowing of
federal budgetary constraints and the study underway pursuant to
section 1002 of the Alaska National Interest Lands Conservation Act
(ANILCA), several native corporations have, during the past two
years, offered their inholdings in exchange for oil and gas
interests In ANWR. At the same time, the State of Alaska also
expressed some interest in possibly participating in the ANWR land
exchanges, and the State was iInvited to participate via personal
communication with then Governor Bill Sheffield in 1985.

Because of this unique opportunity to acquire vast acreages of
desirable lands from a relatively few landowners, 1 decided that
these offers were worth pursuing. However, although we have the
administrative authority to consummate such exchanges under section
1302(h) of ANILCA, these exchanges will not be implemented without
congressional approval. We have also made the commitments that no
ANWR exchange recommendation will be forwarded to the Secretary for
his consideration until he has independently determined what
management regime to recommend for the future administration of the
ANWR’s coastal plain as a part of his section 1002(h) report and
that no ANWR exchange will be forwarded to Congress, if agreed to
by the Secretary, for 1its approval before the Secretary"s 1002(h)
report is submitted to Congress. We have consistently informed the



native corporations with whom we are discussing the ANWR exchanges
cid other interested persons that this is how we iIntend to proceed.

We have had active exchange negotiations with the native
corporations and the State during the past several months. These
negotiations have been aimed at drafting a satisfactory model
contract which could serve as the basis for a series of bilateral
exchange agreements. Because of the number of potential land
exchange participants, the variety of entities involved, and the
innovative nature of the concepts being discussed, this has proved
to be a lengthy, complex and difficult task. Although Governor
Steve Cowper announced the State®s withdrawal from the negotiations
as a potential exchange participant on February 27, 1987 (an
announcement that 1 find disappointing), the negotiations with the
native corporations are continuing.

Your TFirst question relates to the public availability of the draft
documents currently being developed. Elsewhere you request further
information on the public review process contemplated for the
exchanges. We appreciate your interest and theinterest of various
members of  the public iIn these documents and wefully intend to
make them available for public review before the exchange

agreements are signed. fHowever, the releaseof the draft contracts
fox—public review prior to reaching an agreement in prilncipie with
the p.ar.-ties on what iInterests are to be exchanged and how they are
to be enjoyed would be premature and would und™ rmine_Jthe good faith
efforts now underway to draft mutually acceptable jtermsT it will **
not serve the public to go forward with a process for public
involvement until the major iIngredients of the ANWR exchanges have
at least been scoped out. While good progress has been made iIn
delineating the lands proposed for acquisition by the Department,
the particular subsurface tracts within ANWR that will be proposed
for disposal through the exchange process have yet to be

identified.

Because the exchanges being contemplated involve the trading of
very dissimilar types of interests, 1.e., essentially surface
interests for subsurface iInterests, the parties seek to use value
as the basis for the exchanges. The approach being used to ascribe
value to inholdings being offered for exchange 1is described by my
February 20, 1987 memorandum, a copy of which 1is enclosed for your
reference. In addition, the Fish and Wildlife Service will soon
have completed fair market value appraisals on all inholdings being
offered, as well as classifications of all of the parcels involved
based on their public iInterest attributes. The Bureau of Land
Management is determining values for subsurface tracts In ANWR
using the same methodology that i1t would use for evaluating tract
values for lease sales. The valuation of the surface inholdings is
subject to negotiation because we can only acquire lands from
native corporations on a willing-seller basis, but the valuation of
ANWR subsurface tracts i1s not. Both of these valuation processes
will be documented for our administrative record.



The native corpot tions have consistently informed us that they
cannot evaluate whether they will really want to go forward with
the exchanges until they learn which ANWR tracts they might be able
to acquire. Thus, the i1dentification of the ANWR tracts to be
proposed for exchange is a preliminary task that needs to be done
before the parties will be able to represent to the public whether
they desire to proceed with the exchange process. Consequently,
the earliest time that we anticipate releasing the draft exchange
agreements is after the i1dentification of the particular ANWR
tracts that would be proposed for exchange. Then, if the native
corporations represent to us that they wish to continue pursuing
the exchanges, the Department will have concrete exchange proposals
worthy of public review. At that point, we intend to provide for
public review of the exchange agreements prior to their consider-
ation and signature by the Secretary. During the interim, if you
find that you have any further questions, we will be pleased to
discuss any of the concepts now under consideration as part of the
exchange process.

No firm date has yet been established for the identification of the
ANWR tracts sought by the native corporations with whom we are now
dealing. We are still iIn the midst of designing the procedures
that will govern tract identification. In doing this, we are
mindful of the need to design a simple process which safeguards the
public®s interest and iIs fair to the potential exchange
participants. We are seriously considering making some tracts
unavailable for identification. In addition, we recognize that
more than one corporation might JLdentifV the same ANWR tractj o r
acquisitiQja.-ad.,- ther.efore. we are~~lboking at several alternative
means of resolving such conflicts. We have informed each of the
potential exchange participants that the conditions precedent to
the commencement of ANWR tract identification are (1) an agreement
in principle by the Department and the participant on the value,
legal description and acreage of the lands that 1t proposes to
convey to the Department through exchange, (2) an agreement Iin
principle on the basic terms of the exchange agreement and
operating stipulations designed to protect environmental values,
and (3) agreement on the ground rules to be used iIn identifying and
allocating ANWR tracts to the various potential exchange
participants. All of these matters are still subject to active
discussions with the native corporations.

Your letter also raises a number of questions about certain
substantive elements of the model exchange agreement now being
discussed. The proposed exchanges are contingent upon
congressional approval, as well as enactment of legislation opening
the coastal plain to further oil and gas activities. One of our
objectives has been to assure coordination In the exercise of
whatever rights might be granted by contract and those rights
granted under whatever leasing or other oil and gas program might
be authorized by Congress so as to afford a greater measure of
resource protection for the coastal plain. Consequently, we are
seeking a contractual waiver of the normal access rights granted
under Title XI of ANILCA. In this way, we hope to exercise greater
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control over access to areas within ANWR so as to avoid unnecessary
adverse effects and minimize unnecessary duplication of facilities,
while incorporating sufficient provisions into the contract to
provide access reasonably necessary to the enjoyment of the rights
proposed to be conveyed.

Your letter suggests that you misunderstand the purpose of the

,,O\ rescission provisions being discussed with the native corporations.

Rather than being contrary to our exchange objectives, they provide

lan i1ncentive to those native corporations which are willing to

exchange virtually all of their existing refuge inholdings iIn

"~xretum for appropriate risk-sharing provisions. We have attempted

to be responsive to those needs by drafting two separate rescission
options which would enable a corporation which chooses to
incorporate them (@) to rescind due to institutional frustration
beyond its control and (b) to rescind for failure of consideration.
These options are not open-ended, and they are not cost-free. They
do not guarantee that an exchange participant will fully recover
the value of its i1nholdings in the form of oil or gas revenues.
Their i1nvocation will be cut off by certain events.

Any party that wishes to avail itself of rescission due to

frustration will have to agree, as consideration for that option,
to the permanent retention by the United States of traded
inholdings equal iIn value to whatever net revenues it has received
in the iInterim as a result of i1ts participation in the exchange.
The required consideration for rescission for failure of
consideration 1iIs the permanent retention by the United States of a
substantial percentage of traded inholdings, which may increase
further based on net revenues, plus an overriding royalty iIn favor
of the United States. These two forms of consideration may be
regarded as insurance premiums for the Department®s willingness to
share the risks with those corporations that do not wish to risk
loosing essentially all of their land assets through the ANWR
exchange process.

Where consistent with statutory refuge purposes, we do propose to

enable the exchange participants to reserve a ''subsistence
easement” for the benefit of local residents iIn the lands being
conveyed to the United States. While the terms of this easement
are still oeing worked out, an attempt is being made to assure
continued access to the lands being conveyed to the United States
so as to enable the enjoyment of a non-exclusive, preferential
right to engage iIn hunting, Tfishing and other gathering activities.
Inholding values will be discounted for those parcels where such
interests are retained. We are willing to entertain this approach
for several reasons. First, it i1s not unlike what we have done
with acquisitions from hunting clubs elsewhere in the United
States. Second, our acquisition of these inholdings, even though
subject to such an easement, will mean that other hunting and
fishing interests will be enhanced by eliminating the prospect that
these lands could be closed by the corporations to public access.

Third, the exercise of such reserved interests will remain subject

to State hunting and fishing laws and regulations.



The i1nholdings currently under active consideration for acquisition
by the Department would not trigger revenue sharing amongst the
regional native corporations pursuant to section 7(1) of the Alaska
Native Claims Settlement Act (ANCSA). Again, there are several
reasons for this, including the fact that we are seeking to acquire
surface interests with wildlife values. We are still studying the
prospect of iIncluding a subsurface component in the ANWR exchanges,
although we are concerned that doing so might work contrary to our
exchange objectives (i.e., subsurface interests offer no wildlife

values per se). In the context of the current exchange proposals,
we are unaware of any significant subsurface resources that might
be developed in the foreseeable future. IT there are developable

subsurface resources available, their exchange value, 1f high, may
inhibit our exchange objectives by reducing the amount of ANWR
interests that might otherwise be available for the acquisition of
surface i1nholdings.

Finally, iIn addition to the above matters, your letter addresses
several 1issues of special concern to the State of Alaska. These
include revenue sharing, the State"s claim to the title of certain
submerged lands within ANWR and elsewhere, and the exchange of
State-owned park inholdings. |In several places, you suggest that
the State has a vested iInterest in receiving 90% of the proceeds
from the mineral development of Federal lands iIn Alaska. The only
existing mineral revenue-sharing commitment made to the State 1is
that found i1n section 28 of the Alaska Statehood Act. That
originally gave the State 90% of the proceeds earned under the
Mineral Lands Leasing Act or the Alaska Coal Lands Leasing Act.
The latter statute has been repealed. Proceeds derived from
exchanges, disposals or leases under other authorities are not
covered by section 28 of the Alaska Statehood Act. This is why
Congress had the discretion to set the revenue-sharing formula at
50% in the legislation that authorized leasing of the National
Petroleum Reserve-Alaska, Pub. L. No. 96-514 (Dec. 12, 1980).
Congress possesses similar discretion If It chooses to enact new
legislation opening ANWR to oil and gas activities.

Your letter further suggests that we should retain an overriding
royalty for the benefit of the State iIn the exchanges with the
\Vhative corporations, apparently to protect the State"s revenue-
sharing expectations. There, has been no attempt to create a,,
confcracfctial provision allowing for any form of Moverriding revenue
retention” for the State. Notwithstanding comments provided at the
.February 13th hearing before your committee, the State has never
formally requested consideration of such a retained revenue
feature. In any event, the Department lacks the authority to
confer .a JLinancial benefit, such as your letter suggests?
administratively through contract without consideration from the
State. Such a benefit would be tantamount to a grant to the State
and therefore would require Federal legislation. Of course, we
were hopeful that, had the State chosen to be an active exchange
participant, an exchange of oil and gas interests within ANWR for
State inholdings elsewhere in Alaska would not only have enabled us



to meet our acquisition objectives, but also would have provided
the State with an opportunity to generate unshared revenues by
leasing the ANWR iInterests that it would acquire through exchange.

Your letter alludes to the possibility that submerged lands claimed
by the State on the grounds of navigability might be involved in
the ANWR exchanges, even if the State iIs not an exchange
participant. The submerged lands beneath navigable inland waters
within ANWR, 1if there are any, have been reserved since early 1943
and, thus, were retained iIn Federal ownership under the terms of
the Submerged Lands Act, which was incorporated by reference in
section 6(m) of the Alaska Statehood Act. All of the coastal plain
was within the boundaries of the withdrawal made by Public Land
Order 82 (January 22, 1943), which was not repealed until

December 6, 1960, well after statehood, by Public Land Order 2215.
The entirety of the coastal plain was withdrawn as part of ANWR on
December 6, 1960 by Public Land Order 2214. Accordingly, at no
time since January 22, 1943 has any part of the coastal plain been
unreserved and, therefore, no submerged lands could have passed to
the State at statehood. For this reason, we plan to proceed iIn our
exchange negotiations without acknowledging the State®"s submerged
lands claim or the existence of any inland navigable waters iIn the
coastal plain. Both the Department"s and the State"s
representatives in the exchange negotiations have, however,
notified the native corporations of the State"s claims. Moreover,
if the native corporations are concerned about the State"s claims,
they have the means through the identification process of avoiding
ANWR tracts claimed by the State.

Elsewhere in Alaska, the native corporation may iIn some instances
purport to convey to the United States submerged lands which are
ultimately claimed by the State. We are willing to give valuable
consideration to the corporations for these lands because, even if
it should turn out that they belong to the State, the corporations
are willing to have their acreages charged against their ANCSA
entitlements. Thus, the corporations are forgoing their
opportunity to obtain additional upland acreages where they have
existing selections in refuges and elsewhere should the State"s
claims be sustained. Originally, the State also objected to our
willingness to attribute the value of these lands to the
corporations because the State thought i1t would work to the State"s
competitive disadvantage during the ANWR tract identification
process. However, as the Governor has withdrawn the Statefrom
exchange process, this fear shouldno longer be a consideration iIn
your evaluation of the ANWR exchanges.

Several of the parties to the ANWR exchange negotiations, including
the State of Alaska, have expressed an iInterest iIn trading their
park inholdings for interests within ANWR. The Department has
informed each of those who have expressed such an interest that it
does not wish to close the door tosuch park acquisitions, but
that, i1nasmuch as the lands being proposed for disposal are coming
from a refuge, refuge acquisition priorities ought to be
accommodated Tfirst. Nonetheless, the Department has been, and

the



continues to be, interested iIn the acquisition of State-owned park
fnholdings. Indeed, we have made numerous, unsuccessful overtures
to the State since 1982 to effect such exchanges (e.g., "McCarthy"
exchange, Dunkle Mine exchange, Katmai/Kamishak exchange, etc.),
and priority acquisition lists have been developed for both parks
and refuges iIn Alaska. However, our administrative capacity to
process several major exchanges simultaneously is also limited.
Therefore, we have informed the State, as well as other landowners,
that park acquisitions will receive affirmative consideration

if any subsequent ANWR exchange efforts are undertaken.
Unfortunately, the State®s withdrawal from the current ANWR
exchange negotiations appears to make the prospect of obtaining
State-owned park inholdings through an ANWR exchange unlikely.

Of course, we are aware of the requirements iIn AS 38.50 for review
by the Alaska State Legislature of exchanges involving State lands.
Indeed, AS 38.50 was discussed by the State"s representatives with
our negotiating team during the ANWR exchange negotiations. Should
the State participate iIn future exchanges, we fTully expect that the
Department of Natural Resources and the Governor®s Office would
satisfy the requirements of State law.

Thank you again for your letter. We have tried to answer your
questions clearly so that you will have a better understanding of
how we are proceeding. The concepts described here reflect our
current thinking, but the ultimate positions to be taken by the
Department regarding the ANWR exchanges have yet to be determined.
Please do not hesitate to contact me I1f you have further questions.

ary for Fish and
Wildlife and Parks

Enclosure

cc: Governor Steve Cowper

Senator Frank Murkowski

Senator Ted Stevens

Representative Don Young

Senator Jack Coghill

Regional Director Robert Gilmore, FWS
Regional Director Boyd Evison, NPS

John Katz, Director for State/Federal Relations and Special
Counsel to the Governor of Alaska

Walter Ebell, Esg.

Authur Lazarus, Esq.

Alan Mintz, Esq.

Mark Rindner, Esg.

William Timme, Esq.

James Wilkens, Esq.



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINOTON, D.C. 80240

February 20, 1987

Memorandum
To: Arctic National Wildlife Refuge Exchange Negotiating Team
From: Assistant Secretary for Flsh and Wildlife and

Subject: Factors to Be Considered in the Valuing Hon-federal lands to’Be
Acquired by Exchange

This memorandum 1s to Inform you of factors 1 will consider 1n the valuation
of lands that are being offered 1n exchange for oil and gas Interests 1n the
coastal plain of the Arctic National Wildlife Refuge (ANWR).

The subject lands are owned by numerous Alaska Native Corporations and the
State of Alaska and are located within the boundaries of 12 Alaska national
wildlife refuges. The subject lands comprise approximately 2 million acres In

aggregate.

In jjfler to allow the preparation of proposed exchange contracts that will be
S; t to Secretarial approval (after the Secretary has made an Independent
tie., .on on the ANILCA section 1002(h) report) and to Congressional approval,
it Is necessary to reach agreement In principle over values of the subject
lands. These values will then be used as the basis for Identifying tracts in
the »* 3 that the A Native Corporatlons_want to acaulre throi

exchange. , L
The Fish an"WITO~A~S*WFe# W S") “has undertaken fafrmeFftIFl ppFUm s of
thesejands,. These standard appraisals attempt to test the value of"the lands
for private investment pUrposeS. The landsinquest” fiftyt not previously
been on tne market for safe and there are 1~ cor”|rabl”~~”_ Moreover, the
land9 import typically not WW fe aTn market,.transactions.

A further problem 1n valuation 1s that the owners of the Native Corporations
place a value on their lands that far exceeds their Investment value. Sale of
these lands would not only remove a source of financial wealth, but would
permanently separate Native people from control over the fate of lands of deep

The FWS, with Its Congressional mandate as manager of the National *Wldllfe
Refuge System, also places an Intangible value on the vawject lands for uses
other than development. This value may, indeed, be quite significant as most
of these lands ¢ o n t a I n jJ ~ o u ™~ t * 1 Consequently,
acquisition of the subjictnandscTearlyWwill trance Che“ability of the FWS to
meet the Congressional!* mandated purposes for the Alaska refuges. The lands
being offered from within the boundaries of existing national wildlife refuges

/ y A
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lh Alaska are an Important portion of the outstanding Inholdings that exist
today primarily as a result of the Alaska Native Claims Settlement Act (ANSCA)
and the Alaska National Interest Lands Conservation Act (ANILCA). In the
Kodiak Refuge, for exanple, the lands to be acquired are essential to the life
cycle of the Kodiak brown btar that the refuge was established to protect.
Migratory bird habitats being offered as a part of the exchange are key to

sustalnl ng populatlons of worldwide™ s i |[IP<C1CS

©

Another consideration 1s. that this opportunity 1s unique 1n that never before
have so many lands containing such wide-ranging, diversified resources bean
simultaneously offered for acquisition by the United States for conservation

%ep%fes e o%ﬁortum%—h—o ac‘ﬁn%ﬁe a’ltj:%sle lands may not }))C ur_a Ieglaln Moreover,

The value 1 am seeking to determine is which
both the Netiive Co i
as would be.

e Department cannot look to the courts to settl
exchange value.

In the past, the value of some Alaska Native Corporation lands has been determined
by Congress. These valuations can be used as precedents for valuation of the
subject lands, and 1t 1s appropriate to accord considerable weight to the prior

judgments of the legislative branch,

In prior discussions, | have outlined four primary factors which 1 am persuaded
are Important: (1) fair market values, (2) envlrormental/public Interest values,
(3) transactional values, and (4) Congressional “comparables™ or precedents.

The specific factors which ralate to these are:

A. their fair
e* their uatta”~Mi M 1JIfJroductlvity;

C. their Rvalue;

D. the ftconomi®vate»isoclate<licesourceiri7-l

£ the

F. the effect of any and other Interests retained;

G, the effect of section and/51si”8 estrilctlons is applicable,
H. the statutory! H the lands;

I. the unique opportunity to acquire the lands from a few landowners,
Including the cumulative size of the proposals being offered;



Ul CmC
K. the established Congressional precedents.

Congress has recognized the unique problems associated with land exchanges 1n
Alaska. In the other 49 states, land exchanges are normally negotiated on the
basis of equal value as determined by standard appraisal practices focusing
solely on tangible economic factors. In Alaska, Congress has twice authorized
exchanges to occur on the basis of "public interest” values: section 22(f) as
amended of ANSCA 1n 1975, anc section 1302(h). of ANILCA 1n 1980. Using
nontredltlonal valuation procedures for the negotiations now being undertaken
1s clearly consistent with the will of Congress.

Some evidence of public interest values which Congress considered appropriate
1$ found 1n earlier legislation authorizing or requiring the purchase of native
lands 1n Alaska. These legislative precedents ere scattered across the State;
each block of land 1s different from the other and many are different from the
lands now being offered. Therefore, these values should not be deemed as

controlling but simply as providing guidance.

On January 2, 1976, Public Law 94-204 became law. Section 12 of that act
approved a three-way settlement among Cook Inlet Region, Inc. (CIRIl), the State
of Alaska and the United States. The underlying purpose of the settlement with
CIRlI wav to clear the CIRI and village claim* from around Lake Clark 1n Orde =
to expand the Congressional optloni In creating Lake Clark National Perk (a
goal very similar to our present effort to explore means of reducing National
Wildlife Refuge System Inholdings), This 1s an extremely complicated settlement.
However one part of the settlement does provide affirmative guidance. After
naming numerous specific tracts that would go to CIRI, they were guaranteed
receipt of 138,240 acres of land with economic opportunities or Its equivalent
In higher value lands that would be based on acre-equlvalents of $500 per acre.
The original settlement also provided that a substantial portion of the lands
to go to CIRlI were to come from remote Interior areas well away from any dtles
or villages. Even these remote areas proved difficult to transfer, so Congress
authorized the liquidation of those areas at a value of $250 an acre.to be used
<n purchasing property 1n the lower 48 states.

In Section 1417 of ANILCA, Congress mandated the acquisition of a minimum of
8000 teres of important sea.bird Z.abltat on Islands owned by the village
corporations representing the communities on St. Paul and St. George Islands,
Alaska for $5.2 million. Under the subsequent negotiations between the United
States and the two village corporations, the surface estate 1n 8,247 acres was
acquired at an average cost of $630 per acre. Congress appropriated the money
for this acquisition,

A third example was*the proposed legislation to purchase all of the Inholdings
1n the Kodiak Refuge from koniag and Its villages. That legislation-prooosed
to exchange bidding rights on Outer Continental Shelf leases for refuge lands.
HR 6471 passed the House of Representatives on September 30, 1982, but the 97th
Congress expired before the Senate took action. The House passed the measure
after helng advised 1n the supporting committee report that the lands might be

valued at $600 per acr*.



From the above examples we have seen Congressionally approved values that range
from *250 per acre to $630 per acre. Numerous other substantial land transactions
have been approved by Congress Involving thousands of acres of Native, State

and Federal land without the benefit of land appraisals or specific valuations
(1.e., Title XIV of ANILCA).

are safeguarded byouT regufreroent forTotfJresslonaTreview and approval of these
exchanges, thus assuring the broadest possible public scrutiny concerning the
ultimate value of the resources to be acquired.



State of Alaska
OFFICEOF THE GOVEFINOR
WASHINGTON, D.C.

March 2k, 1987

The Honorable Sam Cotten

Co-Chairman, House Resources Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811-0101

Dear Sam:

In correspondence to you dated March 6, 1987, Assistant
Secretary of the Interior Bill Horn stated with respect to
the possibility of the State"s receiving an overriding
royalty or other retained interest in oil and gas rights
transferred to Native Corporations in the Coastal plain of
th= Artie National Wildlife Refuge (ANWR) that:
"Notwithstanding comments provided at the February 13th
hearing before your committee, the State has never formally
requested consideration of such a retained revenue feature."

Perhaps I do not know what Bill meant by the word
“formally.” |If he meant that the State did not chisel its
request for an overriding royalty into the cornerstone of
the U.S. Department of the Interior, then he 1is correct. It
he means virtually anything else, Bill 1is wrong.

In fact, iIn almost every meeting and telephone conversation
with Assistant Secretary Horn over a several month period,
we requested the inclusion in any ANWR land trades of an
overriding royalty which would help compensate the State for
the potential loss of i1ts 90-10 revenue share under the
Mineral Leasing Act of 1920. Since Bill is the principal
policy person (other than the Secretary) at Interior with
responsibility for ANWR, and since his staff indicated that
the question of an overriding royalty is a major policy
issue within Bill"s purview and not theirs, we concentrated
our advocacy efforts at his level on numerous occasions. It
Is my understanding that members of the Alaska Congressional
delegation have also discussed the overriding royalty 1issue
with the Assistant Secretary.

On each occasion when we raised the matter of an overricing
royalty, Bill"s response was in the negative. He said that
to grant the State such a royalty would increase the amount
of oil and gas interests in ANWR which must be conveyed out
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