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The government of the United States, then,
though limited in its powers, 1Is supreme; and
its laws, when made in pursuance of the con-
stitution, ¥form the supreme law of the Iland,
"anything in the constitution or laws of any
state to the contrary notwithstanding."
McCulloch v. The State of Maryland, 4 Wheat.
316, 405-406 (1819). (Emphasis added.)

Conversely, it is equally clear that a State has the autho-
rity under the Tenth Amendment to the United States Con-
stitution to regulate those o.ctivities which occur within
the State if Congress has not been granted such authority
by the Constitution.

"We choose rather to plant ourselves
on what we consider impregnable positions.
They are these; that a State has the same
undeniable and unlimited jurisdiction over
all persons and things within i1ts territorial
limi ts, as any foreign nation, where that
jurisdiction is not surrendered or restrained
by the Constitution of the United States.
That, by virtue of that, it is not only the
right, but the bounden and solemn duty of a
State, to advance the safety, happiness and
prosperity of its people, and to provide for
its general welfare, by any and every act of
legislation which it may deem to be conducive
to these ends; where the power over the
particular subject, or the manner of its
exercise is not surrendered or restrained, in
the manner jJust stated. That all those powers
which relate to merely municipal legislation,
or what may, perhaps, more properly be called
internal police, are not thus surrendered or
restrained; and that consequently, 1iIn relation
to these, the authority of a State is complete,
unqualified and exclusive.

We are aware that it is at all times diffi-
cult to define any subject with proper precision
and accuracy; 1i1f this be so in general, it is
emphatically so in relation to a subject so
diversified and multifarious as the one
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which we are now considering.” New York wv.
Miln, 11 Pet. 102, 138 (1037). (Lmpnasis
added.)

The State of Alaska is entitled to the same rights as

other states under the Uniteu States Constitution oy virtue
of the Statehood Act, Section 1, whicii provides that the
State is on an "equal footing with the other states 1in

all respects whatever. . .

The Alaska State Legislature has properly deter-
mined what oil royalty rate snould be charged lessees of
State lands. The rates specified by tne Legislature ave
been embodied in the respective leases entered into
the State and are a necessary condition of the State s

contractual commitment. Neither Congress nor the Alaska
State Legislature has the power to interfere with or 1ignhore
that commitment. Naturally, the Alaska Legislature can

increase the royalty rates to be charged in future oil and
gas leases, but it does not follow that Congress may do
likewise. Congress may only supercede State legislation
if it does not violate the Tenth Amendment to the United
States Constitution.

There 1is no question tnat royalty legislation
on State oil and gas leases 1is a matter within the para-
mount jJurisdiction of the State. The conservation of oil
and gas is a matter within the authority of tne States.

“"The paramount public interest of the
state in the conservation of these natural
resources, the right of the Legislature to
enact reasonable laws having reasonable
relation to that end, and of the Commission
under the authority of those laws to make
regulations to carry them into effect, have
been uniformly recognized ana sustained 1in
the numerous litigations that have arisen
in state and federal courts, 1in connection
with state enforcement.” Griswold v. The
President of the United Staces, 82 P.2d
922, 925 (C.A. 5, 1936).

The royalty provisions of a mineral leasing act
are related to conservation of natural resources.
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“"The purpose of -he Mineral Leasing Act
was not to obtain sales for the gas from
these reser\ s on Government land at any
price. The . ;t was intended to promote wise
development of these natural resources and
to obtain Ffor the public a reasonable finan-
cial return on assets that "belong”™ to the

public. The Secretary of the Interior Iis
the statutory guardian of this public in-
terest. He has a responsibility to insure

that these resources are not physically wasted
and that their extraction accords with pru-
dent principles of conservation. To protect
the public®s royalty interest he may deter-
mine that minerals are being sold at less

than reasonable value. Under existing
regulations he can restrict a lessee®"s pro-
duction to an amount commensurate with market
demand, and thus protect the public®s royalty
interest by preventing depression of the

market. He may also establish ™"reasonable
values"™ for royalty purposes. Of course
his duties havj another aspect. The public

does not benefit from resources that remain
undeveloped, and the Secretary must ad-
minister the Act so as to provide some in-

centive fTor development. He has statutory
power to prescribe regulations to effectuate
the purposes of the Act." California Company

v. Udall, 296 F.2d 384, 38B (C.A.D.C., 1961).
(Emphasis added.;

The conservation rationale behind royalty provisions has
also been recognized by the State courts.

“"That the operation may be conducted by
a lessee required to pay royalties to the
State does not destroy its public use
character or render it a private enterprise.
The end to be served 1is the conversion of
public resources and the avoidance of waste
thereof and the leasehold method must be
viewed as no more than a means to that end.”
Opinion of the Justices, 216 A.2d 656, 66U
(Me. 1966).



Furthermore, assuming for the purpose of argument
that the royalty- provision is a tax measure and not a con-
servation measure, the same principle of state sovereignity
is applicable. “"The States nave a very wide discretion 1in
the laying of their taxes. Wnen dealing witn tneir proper
domestic concerns, and not trenching upon the prerogatives
of the National Government or violating tne guarantees of
the Federal Constitution, the States have tne attrioute of
sovereign powers in devising their fiscal systems to insure
revenue and Tfoster their local interests.” allied Stores
of Ohio v. Bowers , 358 U.S. 522, 526 (1959).

A diversion of revenues which may be due to the
State oy virtue of State law and State leases is a flagrant
violation of the United States Constitution. It not only
goes beyond the scope of the supremacy clause of the
Constitution, but it also takes tne property of the people
of the State of Alaska in violation of tne due process
clause of the Fifth Amendment to the Constitution. A
provision of that nature constitutes a serious threat to
any state government because it apparently recognizes a
right of the federal government to control the Tfinances
and treasury of state government.

In accordance with the principle tnat tne para-
mount 1iInterest iIn conservation or local taxation is Vith
the states, the United States, under the Tenth Amendment
to tne Constitution of the United States, has no autnority
to legislate on state royalty provisions and state oil and

gas leases.

1v. FLDITKAL UEASLS

The 2% overriding gross royalty cannot apply
to a federal lease on puolic lands witnin tne State of
Alaska. This 1is true whether or not tne royalty 1is retro-
spective or prosepective from the effective date of the

legislation.

The first case to examine 1is tnat of a 2% over-
riding gross royalty wnich would be supplementary to tne
current 12 1/2% federal royalty. This would result in a
14 1/2% royalty on federal oil and gas leases 1in Alaska,
although 30 U.S.C. 226 provides for a minimum 12 1/2%
royalty througnout the United States. It is apparent tnat
sucn legislation would violate not only tne “equal footing"
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doctrine, but that it would also violate tne equal protec-
tion and due process clauses of the U. S. Con: titution to
the extent that a lessee would not be ac®.oraed uniform
treatment under Tfederal legislation. Ic is true that
federal legislation need not oe uniform in its application
throughout the United States, but it is equally true that
the principle embodied within the legislation snould be

uniform.

"So far as uniformity is concerned, there
is no question that the act uniformly applies
to the conditions which call its provisions
into play,--that its provisions apply to all
the states,--so that the question really 1is
a complaint as to the want of uniform exist-
ence of things to which the act applies, and
not to an absence of uniformity in the act
itself. But, aside from tnis, it is obvious
that the argument seeks to engraft upon the
Constitution a restriction not found in 1It;
that 1is, that the power to regulate con-
ferred upon Congress obtains subject to the
requirement that regulations enacted shall
be uniform throughout tne United States.”
James Clark Distilling Co. v. Vestern
Maryland R. Co. , 242 U.S. 311, 327, 37 S.Ct.
180, 185, 61 L.Ed. 326 (1817).

Also see st. Mary®"s Sewer P. Co. v. Director cf U. s.
Bureau of Mines (C.A.3, 1959), 262 F.2u 378. IT there were
no requisite that federal legislation be uniform tnrougnout
the United States, the result would be a gerrymandering

of special legislation on not only minerals but also laoor,
banking, civil rights, and so forth.

The second case to examine 1is tnat of a 2* gross
overriding royalty which would constitute a diversion of
the current 12 1/2% federal royalty. Pursuant to the
Alaska Statehood Act, Sec. 28(b), and 30 U.S.C. 191, tne
State of Alaska receives 37 1/2% and 52 1/2%, or a total

of 90%, of "All money received from . . . royalties . . .
of public Ulands under the provisions of sections . . . 220
of this title . . . " IT there were a diversion of

2% of the 12 1/2% royalty before the apportionment of tne
snare of the State, tne State would in affecc be deprived
of i1ts 90% share of tne 2% which nab been diverted to the
Alaska Natives. Tnis 1is in conflict with the Alaska State-
hood Act, and 1is discussed in the nex ; section of this

opinion.
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V. THE ALASKA STATMiOOD ACT

The question which 1is raised by the conflict of
the 2% royalty with the Alaska Statehood Act is the
foilowing. May the United states unilaterally enact
legislation in direct conflict with the Statehood Act?

The answer to this is that the United States may
not constitutionally enact effective legislation in direct
conflict with compact provisions of the Statehood Act unless
there is an amendment to t° e Constitution of the State of
Alaska because a Statehood Act constitutes a compact in the
nature of a contract between two sovereign governments.

First, the federal government may not unilaterally
amend the Statehood Act. Beecner v. Wetnerby (1877), 95 U.S.
440, held that the State of Wisconsin acquired title to
lands formerly occupied by Indians by virtue of the grant
of these lands to the State iIn the Statenood Act and tnat
this title could not subsequently be divested by the federal
government on the basis of other legislation. The court,
at 441, with reference to the provision of the Statehood
Act which granted the land to the State, said; "1t was,
therefore, an unalterable condition of the admission,
obligatory upon the United States. . . Me tlakatla
Indian Com., Annette Islana Res. v. Egan (Alaska 1lybl),
362 P.2d 901, reversed by 3b9 U.S. 45 on otner grounds,
neld the Omnibus Act invalid to tne extent it amended

the Statehood Act. The court, at 911, stated: “"Appel -
lants argue that tne amendment 1is part of the compact

and merely clarified the original intent of Congress. We
cannot accept this reasoning. It is our view that the

amendment forms no part of the compact between Alaska
and the United States.™

Second, the state government may not unilater-
ally amend the Statehood Act. State v. Commissioners of
the Land Office, (Okl. 1956), 301 P.2d 655, held that
Oklahoma could not change by an amendment to its constitution
and by statute a provision of the Statehood Act which pro-
vided for a trust fund of the proceeds of the sale of

lands granted to the State Tfor school purposes. The court,
at 659, stated: "We hold the regulations in the Oklahoma
Enabling Act . . . may not be modified, restricted or

changed by an Act of the Oklahoma legislature or the people
of Oklahoma in amendment of the Oklahoma Constitution.™
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Merrill v. Bishop (Wyoming 1955), 287 P.2d 620, held that
the Wyoming Statehood Act legally abridged Indian water
rights, and, at 625, said: " . .. the compact between the
United States and Wyoming is unalterable and oDligatory."
Also see Boeing Aircraft Co. v. Reconstruction Finance

Corp. (Wash. 1946) 181 P.2d 838, 842 (. . . each govern-
ment was bound by the provisions of the Enabling Act."),
State v. Reynolds, (N.M. 1963)378 P.2d 622, 627. ("Section

10 of the Statehood Act became a part of our fundamental law
to the same extent as if it had been directly incorporated
into the Constitution when thus expressly consented to by
the State and 1its people in Article XXI, Section: 9 of the
Constitution.") Opinion of the Judges (S.D. 1966) 140
N.W.2d 34, 36 (It cannot be revoked without the consent
of the United States.") United States v. 111.2 Acres of
Land in Ferry County, Wash., 253 t.Supp. 1042 (1968).

("The consent of the United States has not been manifested
by amendment of the Enabling Act or by legislation incon-
sistent with Section 11 of that Act.")

Third, the only constitutional method by which there
can be enacted legislation which 1is in direct conflict with
the Statehood Act 1is the approval by the people of the
State of Alaska of such federal legislation. The Alaska
Statehood Act, Sec. 8(b) provided that the people of the
State approve the Statehood Act at an election, and stated
that an affirmative vote on the question would constitute
an amendment to the State Constitution:

"lIn the event each of the foregoing
propositions is adopted at said election
by a majority of the legal votes cast on
said submission, the proposed Constitution
of the proposed State of Alaska, ratified
by the people at the election held on
April 24, 1956, shall be deemed amended
accordingly.”

The Constitution of the State of Alaska, Art. XIIl, pro-
vides that amendments to the Constitution must be ratified
by the people. State v. Paul,337 P.2d 33 (Wash. 1959) ,
whichheld that the Washington Enabling Act could beamended
by the State Legislature is distinguishaole because the
court explicitly noted that the Constitution of the State
of Washington at the time of the Enabling Act provided for
no initiative or referendum.
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Fourth , tne argument that Congress has the autho-
rity to enact Indian legislation in Alaska which will override
the Statehood Act because of tne “supremacy clause™ principle

is without merit. An inrerenca of tnis argument 1is tnat
the United States may oe aoouc to enter into a treaty with
the Alaska Natives. The 1inference 1is unwarranted. "The

use of the treaty lawmaking power to deal with Indians as
dependent alien nationaiities, and to adjust their problems,
as proper matters of international concern, was halted by
Congress in 1371." Federal Indian Law, U. S. Department of
the Interior, 1950, p. 25. Anotner inference may be tnat the
“"plenary”™ federal power over Indian affairs places federal
Indian law apart from the Uniteu States Constitution. Again,
the inference 1is unwarranted.

“"Thus in Uni ted States v . K"-"gama the Supreme
Court found mat tne protection of tne Indian
constituted a national problem ana referred
to the practical necessity of protecting tne
Indians ana tne witn-.iidmg of sucn a power
from the States. This 1is the basis for the
so-called "plenary™ power of Congress over
the Indians, or. more quaiifiedly, over
“Indian trines™ or "trijal Indians,™ so
frequently usea 1in recent cases. It may seem
captious to point out that there 1is autho-
rity for tne view tea"; Congress nas no con-
stitutional power over Indians except what is
specifically conferred ay the commerce clause
and implied in other clauses of tne
Constitution. The most fTamous defender of
Federal power over |Indians, Chief Justice
Marshall, declared:

. . .That instrument tthe Constilutiond
confers on congress che powers or war

and peace; of making tr.acies, and of
regulating com co % .cr « jg=gn nqcxons T
and among tne several states, and with

the Indian tribes. These powers compre-
hend all that 1is required for the regula-
tion of our intercourse with the Indians.
They are not limited by any restrictions
on their free actions; the snackies iImposed
on this power, ir. tne ccnfeueration, are
discarded (p- 559).
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Whatever view be taken of the possibility
or danger cf federal power arising from
"necessity,1 ic is clear that the powers
mentioned by -icier Justice Marsnall proved
to be so extensive that ir. fact the Federal
powers exercised ever Indian affairs are as
wide as State powers ever non-Indians, and
therefore one is justified in characterizing
such Federal power cc plenary.” This does
not mean, a”wever, ther congressional power
over Indi ins -a not surject to express
cons ti tutier,ai 1imi cations , sucn as the
Sill of Rights. " reaerai Indian Law, infra,
p. 24. (Emphasis added.)

The "plenary"™ power .cctrn\e simply r-mns that the United
States has extensive power over American Indians 1iIn cer-
tain circumstances, and 1itdoes not mean that the United
States has an authority inl_dian affairs that 1is so
absolute that it may disregard tne United States Constitu-
tion. The Congress, pursuant :0 the United States
Constitution, Article TV, Sac. 3, enacted the Alaska State-
hood Act, and the State ofAlaska is now on an ™"equal
footing™ with the other states. The "plenary™ Indian
power of the United States does not recognize 1in Congress
the authority to abrogate the Statehood Act.

Fifth, the disclaimer clause of the Alaska State-
hood Act, Section 4, does not constitute authority in Congress
to legislate in derogation o0of tha Statehood Act. That
clause simply provides that che State disclaims all right
and title to any lands or other property which "may™ be
held by Alaska Natives. Tne 1ieqai question which arises
from that involves the selection by the State of lands
claimed by Alaska Natives, and not the question of revenue
sharing proposals which properly relate tc monetary com-
pensation alone. The legal question of the selection
rights of the State of land claimed by Alaska Natives 1is
discussed in Kake Village v. Egan, 369 U.S. 60, at 65-66
(1962).

"Section 4 must, be construed in light of
the circumstances of its formulation and enact-

ment. See Alaska Pacific Fisheries v. United
States, 243 U.S. 73, 37. Congress was aware
that few such rights existed in Alaska. Its

concern was to preserve che status quo with
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respect to aboriginal and possessory Indian
claims, so that statehood would neither
extinguish them nor recognize tnem as com-
pensable. See, e.g., House Hearings, supra,
130, 384 (1955) (Delegate Bartlett); Hearings
Before Senate Committee on Interior and
Insular Affairs on S. 5u, 83rd Cong., 2d Sess.
227 (Senator Jackson), 260-261 (19b4). 1/

Discussion during hearings on the 1955
House bill affords further evidence that claims
not cased on federal law are 1included. Section
205 of that bill (like sec. 6 of the bill as
enacted) authorized Alaska to select large
tracts of United States land for transfer to
state ownersnip. It was unaerstooa tnat tne
disclaimer provision left the State free to
choose Indian "propertyl if it uesired, but
that sueh a taking would leave anirgpai_red the
Indians 1 right to sue tue bni ted__states fof
any compensation that mignt later be established
to be due. See House Hearings, supra, 135
(1955) (Delegate Bartlett). Feeling tnat
experience had shown tnis procedure too slow
to give prompt relief to tne Indians, Oklahoma’s
Representative Edrnoncison proposed to exempt
Indian property from the State®s selection.
Id. at 381. This was rejec-.eu as virtually
destroying Alaska"s right to seiei lands.
For, although Representative Edmondson pointed

1/ In 1948 a statehood bill requiring disclaimer of "all
lands . . . owned or held by any . . . natives, the right
or title to which shall have oeen acquired through or from
the United States or any prior sovereignty,”™ was Tfavorably
reported with this explanation: "As proposed to be amended
this paragraph would preserve all existing valia native
property rights in Alaska, including those derived from use

or occupancy, together with all existing authority_ of the
Congress to provide for the determination, perfection or

relinquishment of native property rights in nlaska. It
would neither add to nor suotract from such rignts and
such authority, but would simply maintain the status quo.”
H.R. Rep. No. 1731, 80th Cong., 2d Sess. 15 (1948).

To the same effect, see H.R. Rep. No. 255, 8Ist Cong.,
1st Sess. 13 (1949).
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out that the disclaimer extended only to
property owned by Indians or held in trust

for them, four representatives clearly staled
their belief that the disclaimer included not
just the few Alaska reservations, but also

the aboriginal or other unproved claims in
dispute, which covered most if not all of
Alaska. Id., at 383 (Representative Engle
Dawson, Metcalf, Westland). (Empnasis added.)

There 1is, therefore, rio merit to the argument
that Congress may re-write the Statenood Act because of
the Section 4 disclaimer clause. The 1inclusion of that
clause in the Statehood Act did not make that Act an open-
ended document which may be unilaterally amended by
Congress. A contrary assertion 1ignores the basic signifi-
cance of a statehood act. The precise question of the
effect of the disclaimer clause has oeen considered by the
U. S. Supreme Court, and that Court has said that the
Congress only intended the disclaimer clai se to leave
unimpaired possible future rights of the Alaskan Natives
to compensation from the United States. The method of
the compensation, of course, must be within the principles
of the United States Constitution.

VI. CONCLUSION.

The State of Alaska, pursuant to the Alaska
Statehood Act, does have rights under the United States
Constitution. The argument tnat the supremacy clause of
the United States Constitution places rights in Congress
over Indians of such an extent that Congress may enact
legislation which abrogates tne constitutional rights of
a State or of any person is clearly erroneous. The
ultimate criterion of legitimacy in tne American systenm
is not the supremacy clause in itself, but the supremacy
clause in the context of the United States Constitution.
The clearest and most forceful statement of the appli-
cability of the supremacy clause in the present case Iis
not that Congress may violace che Constitutional rignts
of a State, but that it might extinguish Indian title
without compensation.

"lIn 1941 a unanimous Court wrote,
concerning Indian tide, the following:



1Extinguisnment of Inaian title based
on aboriginal possession is of course a
different matter. The power of Congress
in that regard is supreme. The manner,
method and time of such extinguisnment
raise political, not justiciable, 1issues.”
United States v. Santa Fe Pacific R. Co.,
314 U.S. 339, 347, Sb L.ed. 2bu, 270,
62 S.Ct. 243.

No case 1in this Court has ever held
that taking of Indian title or use by
Congress required compensation. The
American people have compassion Tfor tne
descendants of those Indians who were
deprived of their homes and hunting
grounds by the drive of civilization.
They seek to have the Indians share tne
benefits of our society as citizens of
this Nation. Generous provision nas
been willingly made to allow trines to
recover for wrongs, as a matter of grace,
not because of legal liability. o]0)
Stat. 1U50." Tee-Hit-Ton Indians V.
United States, 348 U.S. 272, 281 (1955).
(Emphasis added.)

Tne real effect of the Section 4 disclaimer clause was
to insure that Congress in no way affected wnhatever
claims Alaska Natives might have against tne United
States for monetary compensation.

The State of Alaska supports tne principle of
compensation to Alaskan Natives, but only to tne extent
that there is no interference with the rights of tne
State under the Statehood Act. The 2-1 overriding gross
royalty 1is in conflict with the Statehood Act and prin-
ciples of constitutional law, and Congress has no
authority under the United States Constitution to enact
such legislation.

G. Kent Edwards
Attorney General

GKE:jt



APPENDIX A

1. The grant to the State of 9U% of all money
received by the United States pursuant to the mineral
leasing laws in Alaska. The Alaska Statehood Act. 72
Stat. 339, Sec. 28 (b) .

"(b) Section 35 of the Act entitled
*An Act to promote the mining of coal,
phosphate, oil, oil shale, gas, and
sodium on the public domain®, approved
February 25, 1920, as amended (41 Stat.
450), 1is hereoy amended by 1inserting
immediately before the colon preceding
the first proviso thereof the following:
', and of those from Alaska 52 1/2 per
centum thereof shall be paid to the State
of Alaska for disposition by the legisla-

ture thereof". 72 Stat. 339, Sec. 28(b).
2. The federal legislation which was confirmed
and amended by the Statehood Act, Sec. 28(b). It provides

that the State receives 90% of all money received by the
United States pursuant to the mineral Ileasing laws in
Alaska, 37 1/2% thereof for the construction of public
roads or schools and 52 1/2% for the disposition of the
State Legislature. 30 U.S.C. 191.

“"All money received from sales, bonuses,
royalties, and rentals of public lands
under the provisions of sections 181-184,
185-18.>, 189-192, 193, 194, 201, 202-209,
211-214, 223, 224-226, 226-2, 227-229a,
241, 251, and 261-263 of this title shall be
paid into the Treasury of the United States;
37 1/2 per centum thereof shall be paid by
the Secretary of the Treasury as soon as
practicable after December 31 and June 30
of each year to the State or the Territory
of Alaska within the boundaries of which the
leased lands or deposits are or were located;
said moneys to be used by such State, Territory,
or subdivision thereof for the construction
and maintenance of public roads or for the
support of public schools or other public
educational 1institutions, as the legislature
of the State or Territory may direct; and,
excepting those from Alaska, 52 1/2 per
centum thereof snail be paid into, reserved
and appropriated, as a part of the reclama-
tion fund created by section:. 372, 373, 381,
383, 391, 392, 411, 416, 419, 421, 431, 432,
434, 439, 461, 491, and 498 of Title 43, and
of those from Alaska 52 1/2 per centum thereof

X,



shall be paid to the State of Alas ka for
disposition by the legislature tnereof:
Provided, That all moneys wnich may accrue

to the United States under the provisions of
sections 181-184. 185-188, 189-192, 193, 194,
201, 202-209, 211-211, 223, 224-220, 226-2,
227-229a, 241, 251, and 261-263 of this title
not otherwise disposed of by tnis section
shall be credited to miscellaneous receipts.
As amended May 27, 1947, c. 83, 61 Stat. 119;
Aug. 3, 1950, c. 527, 64 Stat. 4u2; July 10,
1957, Pub.L. 85-508, Secs. 6(k),

28(b), 72 Stat. 343, 351." 30 U.S.C. 191.
(Emphasis added.)

3. The federal legislation applicable to oil and
gas leases of the United States provides for a minimum
12 1/2% royalty. 30 U.S.C. 226.

"(a) All lands subject to disposition under
sections 181-184, 185-188, 189-192, 193, 194,
201, 202-209, 211-214, 223, 224-226, 22b-2,
227-229%a, 241, 251, 261-263 of this title which
are known or believed to contain oil or gas
deposits may be leased by tne Secretary.

Lands within known geologic structure
of a producing oil or gas field; com-
petitive bidding

) IT the lands to be leased are within
any known geological structure of a producing
oil or gas field, they shall be leased to
the highest responsible qualified bidder by
competitive bidding under general regulations
in units of not more than six hundred and
forty acres, which shall be as nearly compact
in form as possible, upon the payment by the
lessee of such bonus as may be accepted by
the Secretary and of such royalty as may be
fixed in the lease, which shall net be less
than 12 1/2 per centum in amount or value of
the production removed or sold from the
lease.

Lands not within geologic structure
of a producing oil or gas field;
first qualified applicant

© IT the lands to be leased are not
within any known geological structure of a



producing oil or gas field, the person fTirst
making application for the lease who is
qualified to hold a lease under sections
181-184, 185-183, 189-192, 193, 194, 201,
202-209, 211-214, 223, 22n-226, 226-2,
227-229a, 241, 251, 261-263 of this title
shall be entitled to a lease of such lands
without competitive bidding. Such leases
shall be conditioned upon the payment by the
lessee of a royalty of 12 1/2 per centum in
amount or value of the production removed or
sold from the lease." 30 U.S.C . 226.
(Emphasis added.)

4. The state legislation applicable to oil and
gas leases of the State of Alaska provides for a basic
minimum 12 1/2% royalty, although, 1in the case of first
discovery, there 1is a royalty of 5%. AS 38.05.180.

"AS 38.05.180. OIL AND GAS. (@ All tide
and submerged lands, mental health lands,
school lands, and university lands shall be
leased by competitive bidding, and whenever
oil or gas 1is discovered in commercial
quantities, the commissioner shall determine
the extent of the area of lands in addition
to tide, submerged, mental health lands,
school, or university lands in the same
general area of the discovery well which, by
reason of the discovery, the commissioner
reasonably believes to be capable of produc-
ing oil or gas and the additional Ilands shall
be leased to the highest responsible quali-
fied bidder by competitive bidding under
general regulations 1iIn units of not exceeding
2,560 acres (except that tide and suDmerged
lands shall be leased in units of not exceed-
ing 5,760 acres), which shall be as nearly
compact in form as possible, upon the payment
by the lessee of such bonus as may be accepted
by the commissioner and of such royalty as
may be fixed in the lease which shall not be
less than 12 1/2 per cent in amount or value
of the production removed or sold from the
lease. However, the holder of a lease who
drills and makes the Tfirst discovery of oil
or gas 1in commercial, quantities iIn a geologic
structure shall pay a ro/alty on all produc-
tion under the lease of five per cent for
10 years following the date of discovery and
thereafter the royalty rate shall be not less



than 12 1/2 per cent unless the commissioner
specifically provides that such royalty shall
be less at the time such lands are offereu

for lease and in no event shall such royalty

be less than five per cent. All lands other
than those above provided to be leased by
competitive bidding may be leased competitively
or noncompetitively as determined by the
commissioner to be in the best interests of

the state. Noncompetitive leases shall be
issued in units of not exceeding 2,560 acres
in any one lease. Noncompetitive leases shall

be conditioned upon the payment by the lessee
of a royalty of 12 1/2 per cent in amount or
value of the production removed or sold from
the lease. However, the holder of a lease

who drills and makes the firstdiscovery of
oil or gas in commercial quantities ina
geologic structure shall pay aroyalty on

all production under the Ileaseof five per cent
for 10 years Tfollowing the date of d covery
and thereafter the royalty rate is L x/2

per cent. Competitive leases issued nder
this subsection shall be for a prima.y term of
five years and shall continue so long there-
after as oil or gas 1is produced in paying
quantities. IT drilling has commenced on the
expiration date of the primary term of the
lease and 1is continued with reasonable dili-
gence, such operations to include redrilling,
sidetracking or other means necessary to reach
the originally proposed bottom hole location,
the lease shall continue in effect until 90
days after drilling has ceased and for so long
thereafter as oil or gas is produced in pay-
ing quantities. IT all or part of the lands
covered by the lease are lands that have been
selected by the state under laws of the

United States granting lands to the state and
a conditional Ilease was 1issued thereon, the
term of the lease shall be extended for a
period equal to the period during which the
lease was conditional.”

5. The disclaimer clause of the Alaska Statehood
Act , 72 Stat. 339, Sec. 4.

""'Sec. 4. As a compact with the United
States said State and its people do agree
and declare that they forever disclaim all
right and title to any lands or other prop-
erty not granted or confirmed to the State



or its political subdivisions by or under the
authority of this Act, the right or title

to which 1is held by the United States or is
subject to disposition by tne United States,
and to any lands or other property (including
fishing rights), the right or title to which
may be held by eny Indians, Eskimos, or
Aleuts (hereinafter called natives) or Iis
held by the United States in trust for said
natives; that all such lands or other jroperty
belonging to the United States or which may
belong to said natives, shall be and remain
under the absolute jurisdiction and control
of the United States until disposed of under
its authority, except to sucn extent as the
Congress has prescribed or may hereafter
prescribe, and except wnen held by individual
natives in fee without restrictions on
alienation: Provided, That nothing contained
in this Act shall recognize, deny, enlarge,
impair, or otherwise affect any claim against
the United States, and any sucn claim snail
be governed by the laws of tne United States
applicable thereto; and notning in tnis Act
is intended or shall be construed as a finding,
interpretation, or construction by the Congress
that any law, applicable thereto authorizes,
establishes, recognizes, or confirms the
validity or invalidity of any such claim, and
the determination of the applicability or
effect of any law to any such claim snail

be unaffected by anything in this Act: And
provided further, That no taxes snail be
imposed by said State upon any lands or other
property now owned or hereafter acquireu by
the United States or which, as hereinabove
set forth, may belong to saia natives,

except to such extent as the Congress has
prescribed or may hereafter prescribe, and
except when held by individual natives in fee
without restrictions on alienation.”™ Alaska
Statehood Act, 72 Stat. 339, Sec. 4.
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By: G. Thomas Kcester eral 90 percent
Assistant Attorney General revenue sharing
Department of Law

As part of an overall analysis of potential oil and gas
leasing 1In the Arctic National Wildlife Refuge ('ANWR'™), you
asked this department to prepare a preliminary analysis of two
specific 1ssues: (D) the effect of a possible land trade on the
state"s 90 percent royalty share of oil and gas production from
federal lands iIn wildlife refuges; and (2) legal arguments which
might be raised with respect to possible congressional consider-
ation of a reduction In the state®s current 90 percent royalty
share.

In brief, we believe (1) a land trade would eliminate
the state"s 90 percent royalty share of production from the lands
traded by the United States to third parties and probably would
result In the state receiving no royalty from oil and gas pro-
duced on the exchange lands received by the federal government,
and (2) there are both legal and policy arguments the state can
make against a congressional reduction of the state®"s royalty
share, but we cannot be certain that they would prevail.

I. Background

When the United States 1issues oil and gas leases for
lands within wildlife refuges, distribution of the revenues re-
ceived by the United States from that leasing depends on whether
the refuge lands from which the revenues are derived are acquired
lands or reserved public domain lands. "[A]cquired lands are
those granted or sold to the United States by a State or citizen
and public domain lands were usually never 1In state or private
ownership.”™ Wallis v. Pan American Petroleum Corp., 384 U.S. 63,
65 n.2 (1966) .

** 0il and gas leasing on acquired lands is governed by
the Mineral Leasing Act for Acquired Lands, 30 U.S.C. 8§ 351 et
seq. Under that Act, revenues from oil and gas leases on ac-
quired lands are to be "distributed iIn the same manner as pre-
scribed for other receipts from the lands affected by the lease.'
30 U.S.C. 8 355. As applied to wildlife refuges created from
acquired lands, this provision requires that oil and gas revenues
be distributed according to the formula contained in the Wildlife
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Refuge Revenue Sharing Act, 16 U.S.C. 8 715s, which provides that
75 percent of the revenues go to the federal government and
25 percent of the revenues go to the county in which the wildlife
refuge i1s located.

O1l and gas leasing on public domain lands reserved for
wildlife refuge purposes, on the other hand, is governed by the
Mineral Leasing Act of 1920, 30 U.S.C. 88 191 et seq.- Under that
Act, the state 1iIs entitled to 9 percent of the revenues from
such lands iIn refuges in Alaska and 10 percent 1is paid iInto the
United States Treasury. */ See generally Matt v. Alaska, 451
U.S. 259 (1981).

Congress extended the Mineral Leasing Act distribution
formula for revenues from public domain lands, including reserved
public domain lands in wildlife refuges, to Alaska 1iIn sec-
tion 28(b) of the Alaska Statehood Act. Congress considered this
one of the "major provisions” of the Act. H.R. Rep. Mo. 624,
85th Cong., 1st Sess. 3 (June 25, 1957) ('House Report'™). Con-
gress did so, iIn large part, because so much of Alaska was '"'tied
up In the status of Federal reservations and withdrawals for var-
I0US purposes,’ stating that this 'practice has been carried to
extreme lengths in Alaska.” House Report at 7. One result o™
that "unhealthy situation,”™ i1d. at 8, is that substantial mineral
leasing revenues 1In Alaska are derived from public lands 1In
federal withdrawals and reservations, including wildlife refuges,
a situation unique to Alaska. See Watt, 451 U.S. at 261, n.l.

The Mineral Leasing Act, and its reve ™| distribution
formula under which 90 percent of the revenues are dedicated to
the state, represented a historic tradeoff iIn the history of pub-
lic land law. In enacting i1t, Congress terminated iIts historic
policy of disposing of the public lands. Instead, 11t determined

*/ States other than Alaska receive only 50 percent of public
cloinain land mineral revenues. However, an additional 40 percent
of those revenues are paid into the Reclamation Fund established
under the Reclamation Act of 1902. Those funds, iIn turn, are
used ter,fund reclamation projects in those states. Alaska is not
covered by the Reclamation Act and receives no benefits under it.
Congress considered it only fair that the additional 40 percent
share of public domain land revenues be paid to Alaska "iIn return
for Alaska not being covered by the Reclamation Act of 1902."
Sea H.R. Rep. No. 624 (to accompany H.R. 7999), 85th Cong., 1st
Sess. 23 (June 25, 1957).
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that the federal government should retain those public lands re-
maining In the states, but should use. most of the mineral reve-
nues from those lands for the states™ benefit. The 90-10 revenue
distribution formula iIn the Mineral Leasing Act "was to _ompen-
sate for the states™ inability to tax the lands to Nay for
governmental services." Fairfax and Yale, The Financial Irterest
of WesBern States iIn Non-tax Revenues from the Federald Public
Lands |~, published by the Western Legislative. Conference, Coun-
cil ofState Governments, and the Lincoln Institute of Land
Policy (1985).

In contrast, the Wildlife P.efuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties iIn which the refuges lie, was intended
to reduce local opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was intended to
compensate localities for the loss of property tax revenue when
the federal government acquired the land and, as a result, it was
removed from the local tax roles. As a general proposition, this
rationale would not fit federal acquisition of large tracts of
either state land or undeveloped Native corporation land, neither
of which currently are subject to Ilocal property taxes. See
Alaska Const, art. IX, 8 4; 43 U.S.C. 8§ 1620(d).

Nonetheless, the distinction between acquired land in
wildlife refuges and public domain land reserved for refuge pur-
poses is central to resolution of the first question you asked us
to discuss. The fact that Congress extended the Mineral Leasing
Act to Alaska iIn the Statehood Act bears directly on your second
question.

I1. The Effect of a Land Trade on the
State®s 90 Percent Royalty Share

We understand that the Department of the Interior is
contemplating certain land trades under which federal lands in
ANWR would be ex hanged for privately-owned Native corporation
lands constituting inholdings iIn other federal conservation sys-
tem units iIn Alaska. IT such exchanges take place, and the
exchanged ANWR .lands are offered for oil and gas leasing, the
Native corporations would be the lessors entitled to receive the
revenues. The revenues would not be received by the federal
government as result of leasing under the Mineral Leasing Act,
and those revenues would not be subject to the Mineral Leasing
Act"s 90-10 distribution formula. Accordingly, there would be no
basis for the state to claim any portion of the revenues derived.
In other words, land trades would totally eliminate the state"s
0 percent royalty share from such ANWR lands.
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In addition, 1t should be noted that the state would
have no right to any federal oil and gas revenues derived from
the lands obtained by the United Sdates from the Native corpora-
tions. Those lands would be acquired lands, not reserved public
domain lands, and the revenue distribution from federal oil and
gas leases on those lands would be governed by the Mineral Leas-
ing Act for Acquired Lands. As noted earlier, revenues from oil
and gas leasing of acquired lands i1n wildlife refuges are gov-
erned by Wildlife Refuge Revenue Sharing Act, which provides that
25 percent of any such revenues are to go to the county iIn which
the refuge i1s located and 75 percent to the federal government.
None of the revenues go to the state.

The state could argue that this should not be the re-
sult. The rationale for the Wildlife Refuge Revenue Sharing Act
distribution scheme - 1.e., compensating municipalities for lost
property tax receipts -- does not apply to undeveloped Native
corporation lands, which are not subject to local property taxes
under the Alaska Native Claims Settlement Act (at least until
1991). See 43 U.S.C. 8 1620(d). Moreover, the state can argue
that the United States cannot eliminate its 90 percent share of
revenues from reserved public domain lands by trading them on the
ground that doing so would violate the solemn compact memorial-
ized in the Alaska Statehood Act.

However, we believe both arguments probably would be
unavailing iIn court. The first argument appears to be more of a
policy argument than a legal argument, more appropriately direct-
ed to Congress and not the courts. The second argument would
require the court to find that the extension of the Mineral Leas-
ing Act to Alaska also constituted an implied promise not to
convey fTederal lands to third parties, which simply iIs not sup-
ﬁorgeg by the legislative history of section 28(b) of the State-
ood Act.

I11. Congressional Reduction of the
State"s 90 Percent Royalty Share

AS noted in section I above, Congress extended the Min-
eral Leasing Act distribution formula for revenues 1irom public
domain "lands, including reserved public domain lands in wildlife
refuges, to Alaska in section 28(b) of the Alaska Statehood Act.
Alaska accepted the provisions of the Statehood Act i1n article
XIl, section 13, of the Alaska Constitution. Provisions of a
Statehood Act become obligatory on the United States upon accep-
tance of those provisions by the new state. See, e.g., Cooper v.
Roberts, 59 U.S. (@8 How.) 173 (1856); see generally 1981 Op!
Att"y Gen. No. 3, at 3-5 (April 2). Particularly in light of
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Congress™ characterisation of the extension of the Mineral Leas-
ing Act to Alaska as one of the "major provisions”™ of the Alaska
Statehood Act, the state has a very strong argument that con-
tinued application of the Mineral Leasing Act"s distribution
formula to oil and gas leasing revenues from reserved Tfederal
public domain Qlands in ANWR 1is required as part of Alaska"s
statehood compact (at least as 1long as those lands remain
Tederal ly-owned).

At the same time, we must point out that the United
States might successfully argue that Congress has the plenary
authority to modify the distribution formula for oil and gas rev-
enues fTrom ANWR. In Watt v. Alaska, Justice Stevens (concurring
in the Court"s decision that the Mineral Leasing Act®"s 90-10 dis-
tribution formula applied to oil and gas revenues from the Kenai
National Moose Range) stated:

The question of how to divide the revenues
from oil and gas leases on public lands in the
Kenai Peninsula i1s clearly a matter for Congress
to decide. If Congress 1s displeased with the
decisions of this Court and the Court of Appeals
[1.e., the decisions that Alaska is entitled to
90 percent of the revenues], i1t may promptly re-
verse them by revising the relevant statutes.

451 U.S. at 274. We did not make a statehood compact argument in
that case and i1t was not before the Court. Nonetheless, Justice
Stevens®™ comment undoubtedly will be cited by the United States
in the event Congress changes the current 90-10 distribution for-
mula In the Mineral Leasing Act or establishes a different dis-
tribution formula specifically for revenues from ANWR.

We hope this responds to your request. IT we can pro-
vide additional information, please contact us at your conven-
ience.

GTK:dim

cc: John Katz
Office of the Governor
Washington, D .C.
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MEMORANDUM
To: Tom Koester, AGO

From: Rep. Sam Cotten, Co-Chair kP y
House Resources Committee

Subject: ANWR revenue entitlements

Date: February 26, 1987

There are several questions the Resources Committee may need
addressed before it takes a position on the issue of
federal-state revenue sharing of oil and gas revenues derived
from prospective oil and gas production on public lands within
the Arctic National Wildlife Refuge.

1) If the Congress were to repeal the provision of ANILCA
closing the ANWR coastal plain to oil and gas exploration and
drilling, without amending the Mineral Leasing Act of 1920 or
the Statehood Act, would the State be entitled to 90% of the
federal oil and gas revenues derived from Refuge lands? Are
there foreseeable circumstances under which federal lands in
the coastal plain could be considered other than "public land"”
subject to the Mineral Leasing Act and the 90/10 federal-state
revenue sharing arrangement?

2) Was Pet 4 (the former Naval Petroleum Reserve) 'public
land” subject to the same 90/10 revenue sharing arrangement as
other public land in Alaska? When the NPRA Act passed in
1976, did it reduce or expand the state"s revenue entitlement
from the affected acreage?

IT you have questions please contact my staff. We are having
a hearing in House Resources on the issue of ANWR revenue
entitlements on Tuesday March 2 and would like to have any
comments back from you by Friday or Monday. Many thanks.
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The Honorable Sam Gotten
Co-Chairman

Resources Committee

P,0. Box V

Juneau, AK 99311

Re: 90-10 Revenue distribution
for federal lands

Dear Representative Cotten:

In a February 26, 1987 memorandum, Yyou asked a
number of questions regarding federal-state sharing of oil
and gas revenues in the event of oil and gas leasing In the
Arctic National Wildlife Refuge ("ANWR'™). You asked:

D IT the Congress were to repeal the
provisions of ANILCA closing the ANWR coastal
plain to oil and gas exploration and drill-
ing, without amending the Mineral Leasing Act
of 1920 or the Statehood Act, would the State
be entitled to 90 percent of the federal oil
and gas revenues derived from Refuge lands?
Are there foreseeable circumstances under
which federal lands 1In the coastal plain
could be considered other than "public land"”
subject to the Mineral Leasing Act and the
90—;9 federal-state revenue shar."ng arrange-
ment”~

2) Was PET 4 (the former Naval Petro-
leum Reserve) "public land” subject to the
same 90-10 revenue sharing arrangement as
other public land iIn Alaska? When the NPRA
Act passed In 1976, did i1t reduce or expand
the state"s revenue entitlement from the af-
fected acreage?
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Before answering your specific questions, i1t may
be helpful briefly to review the background of the 90-10
revenue sharing arrangement which currently exists. The
distribution of oil and gas revenues from federal lands de-
pends on whether they are "acquired lands"™ or "public domain
lands.” In general, ™"acquired lands are those granted or
sold to the United States by a State or citizen and public
domain lands were usually never 1In state or private owner-
ship.”™ Wallis v. Pan American Pet. Corp. , 38T U.S. 63, 65
n.2 (196ST.

Oil and gas leasing on acquired lands is governed
by theMineral Leasing Act for acquired lands, 30 U.S.C.
88 35let seq. Under that Act, revenues from oil and gas
leases on acquired lands are to be "distributed In the same
manner as prescribed for other receipts from the lands af-
fected by the lease." 30 U.S.C. § 355. As applied to wild-
life refuges created from acquired lands, this provision
requires that oil and gas revenues be distributed according
to the formula contained in the Wildlife Refuge Revenue
Sharing Act, 16 U.S.C. 8 715s, which provides that 75 per-
cent of the revenues go to the federal government and 25
percent of the revenues go to the county in which the wild-
life refuge i1s located. The rationale for this distribution
formula i1s that the lands were on local tax roles while 1iIn
private ownership, and giving some of the receipts from the
lands to the local county compensates the county for the
loss of those property tax revenues.

O1l and gas leasing on public domain lands is gov-
erned by the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181
et seq. Under that Act, 90 percent of the revenues are ded-
icated! to the benefit of the states */ and 10 percent are
paid into the United States Treasury.

This 90-10 revenue distribution formula applies to
both vacant, unappropriated and unreserved public domain

*/ For lower 48 states, 50 percent of federal oil and gas
revenues from public domain lands are paid directly to the
states and 40 percent iIs deposited into the Reclamation Fund
created by the Reclamation Act of 1902. Because Alaska 1is
not covered by the Reclamation Act and receive no benefits
from the Reclamation Fund, we receive the full 90 percent of
such revenues from federal public domain lands iIn Alaska.
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lands and (with Blimited exceptions not applicable here) pub-
lic domain lands withdrawn and reserved for specific pur-
poses, including withdrawals and reservations for wildlife
refuges. I represented Alaska i1In Watt v. Alaska, 451 U.S.
259 (1981), 1in the United States Supreme Court. The precise
issue In that case was whether the 90-10 revenue distribu-
tion formula applied to the withdrawn and reserved lands of
the Kenar National Moose Range. The Supreme Court, over the
United States®™ objection, held that i1t did.

Like the lands iIn the Moose Range, the lands in
ANWR were withdrawn and reserved from the public domain for
refuge purposes; they are not acquired lands. There 1s no
substantive distinction between the Moose Range lands and
the lands in ANWR, and there is no substantive legal basis
for concluding that federal oil and gas leasing revenues
from ANWR would be distributed differently than those from
the Moose Range under existing law.

The revenue distribution formula iIn the Mineral
Leasing Act represented an historic trade-off iIn the history
of public land law. In enacting it, Congress terminated its
historic policy of disposing of the public lands. Instead,
it determined that the federal government should retain
those public lands remaining in the states, but should use
most of the mineral revenues from those lands for the
state®s benefit. See generally, Fairfax and Yale, The
Financial Interest of Western States 1In Non-Tax Revenues
From the Federal Public Lands (manuscript copy published by
the Western Legislative Conference, Council of State Govern-
ments, and the Lincoln Institute of Land Policy in 1985).
This historic compromise has governed distribution of miner-
al revenues from federal lands, particularly in the western
states, since 1920, and we can see no Tforeseeable circum-

stances under which that Tfundamental compromise would be
changed at this time.

Accordingly, the answers to your Tirst set of
questions are: (1) The state would be entitled to 90 per-
cent of the federal oil and gas revenues derived from ANWR
lands i1f Congress repealed the closure of the ANWR coastal
plain in ANILCA without amending the Mineral Leasing Act of
1920 or the Statehood Act; and (2) we see no fToreseeable
circumstances under which the ANWA coastal plain would not
be subject to the Mineral Leasing Act.

As noted briefly above, there are a few limited
exceptions iIn the Mineral Leasing Act. One of these is for
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lands and (with limited exceptions not applicable here) pub-
lic domain lands withdrawn and reserved for specific pur-
poses, including withdrawals and reservations for wildlife
refuges. I represented Alaska iIn Watt v. Alaska, 451 U.S.
259 (1981), 1in the United States Supreme Court. The precise
issue In that case was whether the 90-10 revenue distribu-
tion formula applied to the withdrawn and reserved lands of
the Kenai National Moose Range. The Supreme Court, over the
United States™ objection, held that i1t did.

Like the lands 1.1 the Moose Range, the lands 1In
ANWR were withdrawn and reserved from the public domain for
refuge purposes; they are not acquired lands. There 1iIs no
substantive distinction between the Moose Range lands and
the lands in ANWR, and there is no substantive legal basis
for concluding that federal oil and gas leasing revenues
from ANWR would be distributed differently than those from
the Moose Range under existing law.

The revenue distribution formula i1n the Mineral
Leasing Act represented an historic trade-off iIn the history
of public land law. In enacting i1t, Congress terminated its
historic policy of disposing of the public lands. Instead,
it determined that the federal government should retain
those public lands remaining In the states, but should use
most of the mineral revenues from those lands for the
state"s benefit. See generally, Fairfax and Yale, The
Financial Interest of Western States iIn Non-Tax Revenues
From the Federal Public Lands (manuscript copy published by
the Western Legislative Conference, Council of State Govern-
ments, and the Lincoln Institute of Land Policy in 1985).
This historic compromise has governed distribution of miner-
al revenues from federal lands, particularly in the western
states, since 1920, and we can see no Tforeseeable circum-
stances under which that fundamental compromise would be
clanged at this time.

Accordingly, the answers to your Tfirst s ; of
questions are: (O The state would be entitled to 90 per-
cent of the federal oil and gas revenues derived fron ANWR
lands 1f Congress repealed the closure of the ANWR coastal
plain in ANILCA without amending the Mineral Leasing Act of
1920 or the Statehood Act; and (2) we see no fToreseeable
circumstances under which the ANWR coastal plain would not
be subject to the Mineral Leasing Act.

As noted briefly above, there are a few limited
exceptions i1n the Mineral Leasing Act. One of these is for
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"lands within the naval petroleum and oil-shale reserves."
30 U.S.C. 8 181. The revenue distribution provisions of the
Mineral Leasing Act provide that all monies which may accrue
to the United States 'from lands within the naval petroleum
reserves shall be deposited In the Treasury as “miscellan-
eous receipts” ..." 33 U.S.C. 8§ 191.

In other words, at the time of the historic com-
promise when the United States decided to retain large
tracts of lands and share the benefits of mineral develop-
ment with the states iIn which those lands were located, it
expressly exempted from that sharing any benefits deriving
from the naval petroleum and oil-shale reserves. Former
Naval Petroleum Reserve No. 4 ('PET 4'), now known as the
National Petroleum Reserve in Alaska ('NPRA'™), accordingly
has never been subject to the Mineral Leasing Act of 1920
and the 90-10 revenue distribution formula had no applica-
tion to any revenues from NPRA. In section 11 of the Alaska
Statehood Act, Congress retained the exclusive legislative
authority over PET 4 as long as i1t remained a naval reserve,
SO Its status as far as federal-state relations has always
been somewhat different than other fTederal lands. When
Congress fTinally opened NPRA to competitive leasing in 1980,
It did so independently of the Mineral Leasing Act. It was
that separate congressional action iIn 1980 - not the
Mineral Leasing Act -- which resulted iIn the state receiving
50 percent of revenues from oil and gas leasing iIn NPRA.
See 42 U.S.C. 8 6508. Absent that congressional action, the
state would have been entitled to none of the revenues from

NPRA.

Summarizing, the answers to your second set of
questions are: (1) PET 4 was never subject to the same
90-10 revenue sharing arrangement; iInstead, it was a spe-
cific (and single) exception to the 90-10 revenue sharing
formula; and (2) when Congress authorized leasing iIn NPRA,
It provided that the state was to receive 50 percent of the
revenues iInstead of none of those revenues which is what the
current law at that time would have provided in the absence
of congressional action.
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I hope this answers your guestions. IT we can be
of further assistance, please contact us at your conven-

ience.
Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney General

GTK/dIm

cc: Lieutenant Governor Stephen McAlpine
Commissioner Judy Brady, DNR
Commissioner Don #f Collinsworth, F&G
Commissioner Dennis Kelso, DEC
John Katz, Office of the Governor
Bob Grogan, Office of the Governor
Rod Swope, Office of the Governor
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Ronald W. Lorensen SUBJECT.

Acting Attorney General

By: G. Thomas Koester
Assistant Attorney General
Department of Law

Revenues received by the United States from mineral
leasing on public lands are distributed under Section 35 of the
Mineral Leasing Act of 1920, 30 U.S.C. § 191. For federal lands
in Alaska, we receive 90 percent of the revenues and 10 percent.,
are deposited In the United States Treasury. This distribution
formula applies to both unreserved public lands and reserved
public lands in wildlife refuges, including the Arctic National
Wildlife Refuge.

Congress extended the Mineral Leasing Act to Alaska 1In
Section 28(b) of the Alaska Statehood Act, and considered this
one of the ™"major provisions”™ of that Act. Provisions of a
Statehood Act are obligatory on the United States, and any
modification of the revenue distribution formula with respect to
public lands (including reserved public Jlands i1n wildlife
refuges) vuuld probably violate the solemn compact between the
United States and Alaska which formed the basis for Alaska®s
admission to the Union.

Congress incorporated this revenue distribution formula
in the Statehood Act because so much land in Alaska was owned by
the federal government, and almost one-fourth of it had been
included in withdrawals and reservations prior to statehood.
Modifying the distribution formula only for the reserved lands in
the Arctic National Wildlife Refuge would discriminate against
Alaska 1n relation to other states, iIn effect making Alaska the
only state in which public land mineral revenues are not
distributed under the Mineral Leasing Act. This would contrast
with Congress®™ traditional practice of treating all states
equally.

The Mineral Leasing Act represented a historic trade-
off in the history of public land law. In enacting i1t, Congress
terminated the historic poL :y of disposing of public lands;
instead, 1t determined to retain the public lands in Tfederal
ownership but to use the revenues from those lands for the
benefit of the states in which the lands were located. Changing
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the revenue distribution formula would radically alter this
historic compromise on which Tfederal public land administration
has been based for decades.

GTK:dim
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MINERAL LEASE REVENUES FROM PUSLIC LAUDS IN WLDLIFE REFUGES

Revenues received by the United States from mineral
leasing activity on public lands are distributed under Section 35
of the Mineral Leasing Act of 1920, 30 U.S.C. 5 191. This 1iIn-
cludes revenues froa boc'mn unreserved public lands and i1ron re-
served public lands i1n wildlife refuges. See \7att v. Alaska,
451 U.S. 259 (1981).

Alaska opposes legislation seeking to change that dis-
tribution for revenues froa reserved public lands i1n,wildlife
refuges for three reasons. First, that distribution formula for
revenues from public lands in Alaska, including reserved public
lauds in wildlife refuges, 1is required by the Alaska Statehood
Act, and any modification of that formula would impermissibly
violate the Statehood Compact between Alaska and the United
States. Second, such a change would discriminate against Alaska
because only In Alaska does a major share of such revenues come
from reserved public lands 1n wildlife refuges. Finally, the
policies underlying both the Mineral Leasing Act and the Hildlife
Refuge Revenue Sharing Act, 16 U.S.C. 5 715s, under which
counties share revenues fTrom v/ildlife refuges within their bor-
ders, require that mineral leasing revenues from public lands in
wildlife refuges continue to be distributed under the Mineral
Leasing Act formula.

I . The Statehood Compact.

Congress extended the Mineral Leasing Act distribution
formula for revenues from public lands, iIncluding public lands in
wildlife refuges, to Alaskain Section 23(b) of the Alaska
Statehood Act. Congress considered this one of the "major pro-
visions” of the Act. See H.R. Rep. No. 624 (to accompany
H.R. 7999), 85th Cong. 1st Sess. (June 25, 1957) (‘'House Report'™)
p- 3. Alaska accepted the provisions of the Statehood Act in
Article X111, Section 13 of the Alaska Constitution.

Provisions of a Statehood Act become obligatory on the
United States upon acceptance of those provisions by the new
State. See e.g. Cooper v. Roberts, 59 U.S. (13 How.) 173 (1856).
Accordingly, any modification of the Mineral Leasing Act formula
with respect to public lands, i1ncluding reserved public lands in
wildlife refuges, would impermissibly violate the solemn compact
between the United States and Alaska which formed the basis for
Alaska®s admission to the Union.

I11; Discriminatory Effect.
Congress extended to Alaska the Mineral Leasing Act

distribution formula for mineral leasing revenues from public
lands, including public lands 1i1n federal reservations and
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withdrawals, la large part because so much of Alaska was '‘tiled up
in the status of Federal reservations and withdrawals for various
purposes,”™ a 'practice [which] has been carried to extreme
lengths i1n Alaska.” House Report, p. 7. One result of that "un-
healthy situation,”™ i1d. , p. 8, iIs that substantial mineral Ileas-
ing revenues iIn Alaska are derived from public lands i1n federal
withdrawals and reservations, including wildlife refuges, a situ-
ation unique to Alaska.

In fact, the only reserved public lands wildlife refuge
producing oil and gas revenues 1is the Kenai Llioocse Range iIn
Alaska. See Matt v. Alaska, 451 U.S. at 261 n. 1. As a result,
modification of the Mineral Leasing Act formula with respect to
reserved public lands in wildlife refuges would affect only
Alaska. This would make Alaska the only State In which public
land mineral revenues would not be distributed under the Mineral
Leasing Act formula.

This would contrast with Congress®™ traditional practice
of treating all States fairly. For example, iIn thi.s context, the
Mineral Leasing Act provides that 40 percent of the mineral reve-
nues from public lands 1n ocher States i1s to be deposited into
the reclamation fund under the Reclamation Act of 1902. Alaska
iIs not covered by that Act and receives no benefits under it, and
Congress considered it only fair that those revenues be paid to
Alaska "in return for Alaska not being covered by the Reclamation
Act of 1902." House Report, p. 23.

I1lI. Policy Considerations.

Finally, the Mineral Leasing Act represented a historic
tradeoff in the history of public land law. In enacting it, Con-
gress terminated i1ts historic policy of disposing of the public
lands. Instead, i1t determined to retain those public lands re-
maining in the States, but to use any mineral revenues from those
lands for the States™ benefit. As a result, the revenue dis-
tribution fomula in the Mineral Leasing Act was designed to en-
sure that the public land States would reap the benefits of the
resources within their borders, even 1f the lands containing
those resources remained i1n federal ownership. This rationale 1is
just as applicable to reserved public lands iIn wildlife refuges
as 1t iIs to unreserved public lands elsewhere.

In contrast, the Uildlife Refuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties in which the refuges lie, was 1intended
to reduce local opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was iIntended to
compensate localities for the loss of property tax revenue whan
the federal government acquired the land ana, as a result, It Vs
removed from the local ta:: rolls. This rationale i1s wholly 1nap-
plicable to public lands which have never been 1In private



ownership and, therefore, have never been part of the local tax
base. Indeed, modifying the formula under which such revenues
from reserved public lands in wildlife refuges are distributed
under the Mineral Leasing Act would result iIn an unjustified
windfall to local communities at the expense of the States 1iIn
contradiction of the original Congressional policy underlying the

Mineral Leasing Act.
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Alaska State Legislature

H ouse of Representatives

February 26, 1987

The Honorable William Horn
Assistant Secretary for
Fish, Wildlife and Parks
U.S. Interior Department
Washington, D. C. 20240

Dear Secretary Horn:

I am writing on behalf of the House Resources Committee of the
Alaska Legislature to present a set of questions about the

possible Arctic National Wildlife Refuge land exchanges.

The

Committee appreciated the appearance of Bob Gilmore at our

meeting February 13th on ANWR land exchanges.
issues remained unresolved at the hearing either
or because Mr.
The Committee®s next meeting on this

several
because time ran out
to discuss them.

IS expected to occur during the week of March 9th;

our hope to have your responses
OCCUrs.

Land Exchange Contracts

With regard to the exchange contracts,
IS occurring

negotiating session

However,

Gilmore was not prepared
issue
it would be
in hand before this meeting

we understand that a
in Washington this week, and

that the documents produced so far are not available for

public distribution.
contracts will

exchange proposals,
of the State of Alaska.

We also are led to understand
not be made available to the public until
they are completed and perhaps signed.
allow the release of current draft documents related to
as repeatedly requested by representatives

that the
after
I encourage you to

the

From our review of the state"s comments on the draft

contracts,
week,
be considered

and from discussion at the committee meeting
there appear to be major unresolved
in the negotiations.

lasu
issues that should

These include:
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(@ Overriding revenue retention for the State of Alaska.
According to Mr. Gilmore the negotiations would have to be
redirected, and draft agreements and appraisals would have to
be adjusted, to protect the State®"s existing entitlement to
oil and gas revenues from public lands in Alaska. Senator
Murkowski has supported the concept of retained revenue for
the State. The State should not be expected to agree to land
exchanges that could remove the best geologic structures from
public ownership unless the State is assured of revenue
protection. Has the Interior Department revised the
agreements and appraisals to include this provision; if not,
why?

(b) We understand that Interior is proceeding with the
exchange of ANWR lands claimed by the State of Alaska on
grounds of navigability, and that some lands claimed by the
State may be included among trade packages offered by Refuge
inholders. What consideration is being provided for these
claims in the contracts?

(©) The issue of ANCSA 7(i) subsurface revenue sharing
has been raised with regard to trade lands already acquired by
the Arctic Slope Regional Corporation in ANWR. Will the trade
lands within the proposed ANWR coastal plain exchanges be
subject to 7(i)? Will any provision be made in these
contracts for subsurface revenue sharing? If not, how will
disputes be resolved in the future?

(d The agreement is reported to contain a prevision
allowing the original i1nholder to retain a subsistence
easement. What are the reasons for including this provision?
How does it affect the value of the inholdings? Does it
protect other hunting and fishing interests?

(e Mr. Gilmore was unable to describe a reported
contractual provision allowing some corporations to rescind an
exchange after exploring ANWR tracts for oil and gas. The
inclusion of such a provision seems contradictory, 1if the
purpose of the exchanges is to acquire and hold valuable
Refuge inholdings in perpetuity. What is the reason for the
rescission clausa? How is it structured?

(P Mr. Gilmore stated that the contract will waive
ANILCA Title XI standards for access across ANWR lands. Hew
will access rights and needs be protected, particularly on
lands that lie in important transportation corridors?

Public Process

As one legislator stated at the House Resources Committee
meeting, there appears to be a stampede underway to accomplish
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the proposed land trades, even though basis?documentation,
planning, and public review are incomplete or unavailable.
Proponents of the land exchanges, 1including representatives of
ANCSA corporations and Interior, have said that there are
political advantages to moving forward with the land trades
now so that they can be put before Congress soon after the
1002(h) study 1is presented. What public process aces Interior
intend for the proposed agreements?

Appraisals

The appraisal process for affected lands 1i1s very unclear, but
information provided to date indicates that the process allows
for a large amount of discretion and guesswork in the
establishment of both subsurface ANWR values and the value of
surface acreage of other Refuge inholdings. Mr. Gilmore
stated that the 3LM®"s ANWR subsurface appraisal '"needs to go
through several levels of approval (at interior) 1in
Washington™ before it will be available. He also said
inholdings cannot be appraised by standard procedures alone
because these do not allow for consideration of wildlife (i.e.
public interest) values, and that "any value over and above
(the standard appraised value) will be determined by
negotiation between the Department and the Native
corporations.”™ Mr. Gilmore said that the Department expects
to "know precisely” what the inholdings are worth based on
highest and best use and future value, as opposed to present
value for ANWR subsurface. Please describe the appraisal
process for both surface acreage and subsurface oil and gas
values, 1including the discretion that may be exercised within
the Secretary"s Office. Will the appraisal process and
negotiations be documented? |Is there a written appeal process
for participants? What considerations and criteria will guide
the Department iIn the negotiations to establish surface
values?

Inclusion of National Park Inholdings

Mr. Gilmore stated that the exchanges have proceeded "a long
way down the road,'" but that he doesn"t think it is too lare
to include National Park lands in this exchange proposal. The
State of Alaska has been approached by the Park Service
numerous times since the passage of ANILCA toward the purpose
of eliminating state-owned inholdings in Alaska parks,

including Denali and Wrangells-St. Elias. Acquisition of some
of these lands by “he Interior Department would appear to be
in the national iInterest. Can you explain why the

Department®s only interest at this time centers on acquisition
of Refuge i1nholdings? Has the Department established a
priority list for Refuge and Park inholdings throughout
Alaska, ranking them as a single group? Has rhe Deparcmenu
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reviewed all 1i1nholdings i1n Alaska parks and refuges to be
certain that this apparent opportunity to acquire state or
private inholdings is best used? Are the planned acquisitions
consistent with applicable Refuge management plans?

Tract Selection

Even though tract selection may occur in the next four to siXx
weeks, It seems that the ANWR tracts have not yet been
identified. Mr. Gilmore stated that virtually all of the
coastal plain would be available for exchange. In the past,
we have heard that anywhere from 25,000 to 250,000 acres may
be exchanged and we are informed that Senator Stevens has
pressed for agreement that no geologic structure will be
traded iIn its entirety. Obviously, the location of the trade
tracts will be very important; 250,000 acres would more than
encompass the Rrudhoe Bay Unit Participating Area, and spread
across the coastal plain could segregate the most promising
geologic structures. When will the public know which tracts
may be traded? Why has the Department chosen to keep the
tract identification and selection process secret? How will
conflicts be resolved between parties which nominate and seek
to obtain the same tract?

State of Alaska Participation

When asked whether he regarded the State of Alaska as a
supporter or advocate of the exchanges, Mr. Gilmore stated
that it is "my impression from the sincerity of the
negotiations and the people involved in the
negotiations... that the state iIs proceeding as an active,
interested participant in the exchange.”™ On the other hand,
the State has indicated that it is not committed to the
exchange process and does not at this time endorse the concept
of trading ANWR subsurface to eliminate inholdings in other
Refuges. Is Interior fully aware of the State®"s land trade
statute (AS 38.50), which requires legislative approval of any
exchange agreement before it can be finalized?

Prior Existing Rights

One committee member raised the question of the State cf
Alaska®™s prior existing rights to the ANWR subsurface. As you
know, the State regards 1its entitlement to 90% of oil and gas
revenues produced in Alaska refuges as part of the solemn
compact between Alaska and the United Stares leading to Alaska
Statehood. This revenue entitlement is very important to the
people of the State. Mr. Gilmore stated that he believes that
Congress will attempt to reduce this entitlement to 50% on the
basis of the NPRA model, and that this would serve as the
basis for any retention mechanism preserving the State’s
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entitlement. Is it the Interior Department®s view that this
existing right may be traded away without the State of
Alaska®s concurrence?

Again, we appreciate the willingness of Interior Deoartment
officials to respond to the Legislature®s questions®and
concerns. We will contact you when the Committee schedules
its next meeting on the proposed ANWR trades.

Sincerely,

Representative Sam Cotten
Co-Chairman, House Resources Committee

cc: Governor Steve Cowper
Senator Frank Murkowski
Senator Ted Stevens
Representative Don Young
30b Gilmore, USFWS
Boyd Evison, USNPS
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Public Law 96-187
96th Congress
An Act

To provide for the designation and conservation of certain public lands in the State Dec. 1980
of Alaska, including the designation of units of the National Park, National [H.R. 39]
Wildlife Refuge, National Forest, National Wild and Scenic Rivers, and National
Wilderness Preservation Systems, and for other purposes.

Be it enacted by the Senate and House of Representatives of the ,
United States ofAmerica in Congressassembled, Alaska National

Section 1. This Act may be cited as the “Alaska National Interest co”e”atfon
Lands Conservation Act’l
16 USC 3101
TABLE OF CONTENTS note.

TITLE I—PURPOSES, DEFINITIONS, AND MAPS

Sec. 101. Purposes.
Sec. 102. Definitions.
Sec. 103. Maps.
TITLE n—NATIONAL PARK SYSTEM

Sec. 201. Establishment of new areas.
Sec. 202. Additions to existing areas.
Sea 203. General administration.
Sec. 204. Native selections.

Sec. 205. Commercial fishing.

Sec. 206. Withdrawal from mining.

TITLE in—NATIONAL WILDLIFE REFUGE SYSTEM

Sea 301. Definitions.

Sec. 302. Establishment of new refuges.
Sec. 303. Additions to existing refuges.
Sec. 304. Administration of refuges.
Sec. 305. Prior authorities.

Sec. 306. Special study.

TITLE IV—NATIONAL CONSERVATION AREA AND NATIONAL RECREATION
AREA

Sec. 401. Establishment of Steese National Conservation Area.

Sec. 402. Administrative provisions.

Sec. 403. Establishment of White Mountains National Recreation Area.
Sec. 404. Rights of holders of unperfected mining claims.

TITLE V—NATIONAL FOREST SYSTEM

Sea 501. Additions to existing national forests.

Sec. 502. Mining and mineral leasing on certain national forest lands.

Sea 503. Misty Fiords and Admiralty Island National Monuments.

Sec. 504. Unperfected mining claims in Misty Fi'ords and Admiralty Island National
Monuments.

Sec. 505. Fisheries on national forest lands in Alaska.

Sec. 506. Admiralty Island la..d exchanges.

Sec. 507. Cooperative fisheries planning.

70-139 0-80 (333)
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findings and order of the Secretary shall be set aside by such court if
they are not found to be supported by substantial evidence, as
provided in section 706(2)(E) oftitle 5, United States Code.

(3) Ifany person failsto pay an assessment ofa civil penalty against
him under paragraph (1) after it has become final, or after the
appropriate court has entered final judgment in favor of the Secre-
tary, the Secretary shall refer the matter to the Attorney General of
the United States, who shall recover the amount assessed in any
appropriate district court of the United States. In such action, the
validity and appropriateness of the final order imposing the civil
penalty shall not be subjectto review.

(4) The Secretary may compromise, modify, or remit, with or
without conditions, any civil penalty which issubject to imposition or
which has been imposed under this subsection unless the matter is
pending in court for judicial review or recovery of assessment.

(h) Report to Congress.—Not earlier than five years after the
enactment date of this Act and not later than five years and nine
months after such date, the Secretary shall prepare and submit to
Congressa reportcontaining—

(1) the identification by means other than drilling of explora-
tory wells of those areas within the coastal plain that have oil
and gas production potential and estimate of the volume of the
oil and gas concerned;

(2) the description of the fish and wildlife, their habitats, and
other resources that are within the areas identified under
paragraph (1);

(3) an evaluation ofthe adverse effects that the carrying out of
further exploration for, and the development and production of,
oil and gas within such areas will have on the resources referred
to in paragraph (2);

(4) a description of how such oil and gas, if produced within
such area, may be transported to processing facilities;

(5) an evaluation of how such oil and gas relates to the national
need for additional domestic sources ofoil and gas; and

(6) the recommendations of the Secretary with respect to
whether further exploration for, and the development and pro-
duction of, oil and gas within the coastal plain should be
permitted and, if so, what additional legal authority is necessary
to ensure that the adverse effects of such activities on fish and
wildlife, their habitats, and other resources are avoided or
minimized.

(i) Effect of Other Laws.—Until otherwise provided for in law
enacted after the enactment date of this Act, all public lands within
the coastal plain are withdrawn from all forms of entry or appropri-
ation under the mining laws, and from operation of the mineral
leasing laws, ofthe United States.

PROHIBITION ON DEVELOPMENT

16 USC 3143. Sec. 1003. Production of oil and gas from the Arctic National
W ildlife Refuge is prohibited and no leasing or other development
leading to production of oil and gas from the range shall be under-
taken until authorized by an ActofCongress.

WILDERNESS PORTION OF STUDY

B? S%trtl(% Sec. 1004. (a) As part of the study, the Secretary shall review the
16 U38 3144. suitability or nonsuitability for preservation as wilderness of the
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«<3USC 1611. ]2(a) of the Alaska Native Claims Settlement Act by the amount of
acreage determined by the S_ecretam{ to be conveyed by Kaktovik
Inupiat Corporation to'the United States pursuant to subsection (gXI)
of this section. , _ _

(6) The Secretary shall charPe against the entitlement of Kaktoyik
Inupiat Corporation pursuant to Section 12(a) of the Alaska Native
Claims Settlement Act the lands conveyed by the Secretary to
tKhz;lktovth Inupiat Corporation pursuant to subsection (g) (2) and (3)01‘

Is section.

(7) The Secretary shall charge a(ialnst the entitlement of Ukpeag-
vik ‘Inupiat Corporation pursuant to section 12(a) of the AlasKa
Native Claims Settlement Act the lands conveyed by the Sec_retarr to
UkP_eagwk Inupiat Corporation pursuant to” subsection (i) of this
section.

g8_) In no event shall the conveyances issued hy the Secretary to
Arctic Slope ,Re|g|onal Corporation, Kaktovik Inupiat Corporation,
and Uk eank nupiat Corporation pursuant to the Alaska Native

+13 USC 1601 Claims Settlfement Actand this section exceed the total entitlements
note' of such Corporations under the Alaska Native Claims Settlement
Act, except as expressly provided for in subsection (g) of this section.
_ (n) Reserved Lands.—(1) Congress, finds that itis in the public
interest to reseive in public ownership the submerged lands In the
bed of the Colville River adjacent fo lands selected by Kuupik
Corporation and in the beds of the Nechelik Channel, ugl ruak
Channel, Elaktoveach Channels, Tamayayak Channel, and Sakoon-
an? Channel from the Colville River to the Arctic Ocean, and (2)
notwithstandin ang other provision of law, conveyance of the
surface estate of lands selected by Kuukpik Corporation pursuant to
section 12 (a) and (b) of the Alaska Native Claims Settlement Act and
associated conveyance of the subsurface estate to Arctic Slope
a3usc 1613 Regional Corporafion pursuant to section 14(0 of such Act shall not
include conveyance of the beds of the Colville River and of the
channels named in this subsection, and the acreage represented by
the beds of such river and of such named channels shall not be
charged against the land entitlement of Kuukpik Corporation and

Arctic Slope Reqlqnal Corf)oranon pursuant to the provisions of the
Alaska Native Claims Settlement Act,

(0) Future Option To Exchange. Etc.—(1) Whenever, at any time
within forty years alter the date of enactment of this Act, public
lands in the National Petroleum Reserve—Alaska or in the Arctic
National Wildlife Range, within seventy-five miles of lands selected
by a Village Corporation pursuant to the provisions ofsection 12(aXl)

43 USC 1611. of the Alaska Native Claims Settlement Act, are opened for purposes
of commercial development (rather than exploration) of oil or gas,
Arctic Slope Regional CorDorntinn shall he entitled at its option,
within five years of the date of such opening, to consolidate lands Ely
~exchanging the in-lieu subsurface lands whicn it selected pursuant to
THe provisions ol section 1"(aXl) ol the Actlor an equal acreage oi me_~
-Slihsurfna *esmr.e. mentihed NV arm«EOKHKeanAI-1. §rporation’
beneath the lands selected by the Village Corporation. Prior to the
exercise oi such option, Arctic Slope Regional Corporation shall
obtain the concurrence of the affected Village Corporation. The
subsurface estate identified for receipt by Arctic Slope Regional
Corporation pursuant to this subsection shall be contiguous and in
reasonably compact tracts, except as separated by lands which are
unavailable for selection, and shall be in whole sections and, wher-
ever feasible, in units of not less than five thousand seven hundred
and sixty acres.

t
|
e



DEC. 2, 1980

ment Act by the amount of
j be conveyed by Kaktovik
pursuant to subsection (gXI)

he entitlement of Kaktovik
12(a) of the Alaska Native
eyed by the Secretary to
osubsection (g) (2) and (3) of

the entitlement of Ukpeag-
jction 12(a) of the Alaska
onveyed by the Secretary to
it to subsection (i) of this

issued by the Secretary to
tovik Inupiat Corporation,
uant to the Alaska Native
ceed the total entitlements
(Native Claims Settlement
ibsection (g) of this section,
ds that it is in the public
ie submerged lands in the
ands selected by Kuupik
helik Channel, Kupigruak
yak Channel, and Sakoon-
the Arctic Ocean, and (2)
" law, conveyance of the
k Corporation pursuant to
Claims Settlement Act and
e estate to Arctic Slope
14(0 of such Act shall not
Colville River and of the
he acreage represented by
:ed channels shall not be
Kuukpik Corporation and
nt to the provisions of the

-(1) Whenever, at any time
:tment of this Act, public
—Alaska or in the Arctic
ive miles of lands selected
rovisions of section 12(aXl)
:t, are opened for purposes
exploration) of oil or gas,
he entitled, at its option,
ig. to consolidate lands by
icn it selected pursuanm%~
or an equal acreage ol ~
peH<ugmnai- r
Corporation. Prior toTHe
gional Corporation shall
Jillage Corporation. The
> Arctic Slope Regional
tall be contiguous and in
rated by lands which are
| vhole sections and, wher-
thousand seven hundred

PUBLIC L ,*W 96-487-DEC. 2, 1980

94 STAT. 2543

2) Arctic Slope Regional Corporation shall not be entitled to

exchange, pursuant to the provisions of paragraph (1) of this subsec-
tion, any in-lieu subsurface estate which the corporation has devel-
oped for purposes of commercial extraction of subsurface resources;
unless the Secretary determines such an exchange to be in the
pational interest.

(3) The Secretary shall take such steps as may be necessary to

. effectuate an exchange sought by Arctic Slope Regional Corporation

*in accordance with the provisions ofparagraph (1).

— (4) With regard to subsurface estates acquired by Arctic Slope
Regional Corporation pursuant to this subsection, the Secretary may
promulgate such regulations as may be necessary to protect the
environmental values of the Reserve or Range and consistent with
the regulations governing the development of those lands within the
Reserve or Range which have been opened for purposes of develop-
ment, including, but not limited to, regulations issued pursuant to
section 22(g) ofthe Alaska Native Claims Settlement Act.

(p) Conditions.—All lands or interests in lands conveyed by the
Secretary in subsections (d), (fXI), (9)(2), (9)(3), (h), and (i) of this
section to Arctic Slope Regional Corporation or a Village Corpora-
tion, as the case may be, shall be subject to valid existing rights, and
in accordance with, and subject to, the provisions of the Alaska
Native Claims Settlement Act, as amended, as though the lands were
originally conveyed to such corporation under the provisions ofsuch
Act.

COOK INLET VILLAGE SETTLEMENT

Sec. 1432. The Secretary isdirected to:

(@) Terminate the review of the eligibility of Salamatof Native
Association, Incorporated and withdraw any determination that said
village corporation is not eligible for benefits under section 14(a) cf
this Act.

(b) Implement the agreement among the Secretary, Cook Inlet
Region, Incorporated and Salamatof Native Association, Incorpo-
rated, which agreement dated August 17, 1979, had been filed with
the Committee on Energy and Natural Resources of the Senate and
the Committee on Interior and Insular Affairs in the House of
Representatives, the terms ofwhich are hereby authorized.

(c) Remove from the Kenai National Moose Range the surface
estate of any land, therein to be conveyed to Salamatof and the
subsurface estate of any lands therein conveyed or to be conveyed to
Cook Inlet Region, Incorporated, pursuant to the agreement author-
ized to be implemented under subparagraph (ii) of this paragraph.

(d) Implement an agreement among Cook Inlet Region, Incorpo-
rated, the corporation representing the Village of Alexander Creek,
the corporation representing the group of Alexander Creek and the
United States, if such agreement is filed with the Committee on
Energy and Natural Resources of the Senate and the Committee on
Interior and Insular Affairs of the House of Representatives prior to
December 18, 1979, the terms of which are hereby authorized, and
upon performance of the conditions precedent set forth in said
agreement, certify Alexander Creek, Incorporated, as a group corpo-
ration, eligible for land and other benefits under the Alaska Native
Claims Settlement Actand this Act.

(e) Treat lands conveyed to Alexander Creek as lands conveyed to
Village Corporations for the limited purpose of calculating the
acreage to be charged against the entitlement of Cook Inlet Region
under section 4 of Public Law 94-456.

I /TTi
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Alaska State Legislature

H ouse of Representatives

February 6, 1987

The Honorable Bill Horn
Assistant Secretary for
Fish, Wildlife and Parks
U. S. Interior Department
Washington, D. C. 20240

Dear Secretary Horn:

I am writing with regard to the draft 1002(h) study which
presents alternatives for management of the coastal plain of
the Arctic National Wildlife Refuge (ANWR).

The iInterest shared by Alaskans in the decisions about ANWR
are fairly clear: e need to maintain a clean, healthy
environment and provide jobs and revenue for Alaska®s people.
These are national interests as well.

Toward achieving these goals, the U. S. Congress should
promptly open the coastal plain of the ANWR to oil and gas
exploration, production, and transportation under conditions
that are in the interest of the nation and the state;
reserving the leasing of land in the core caribou calving
grounds until a later date. Although, at this time, there is
some controversy about the location of the calving ground, we
are hopeful that the research data can be put to good use in
the near term to define i1t. Protection of the Porcupine herd
iIs In the interest of American and Canadian citizens. Other
environmental issues such as air and water quality, waste
management and disposal, and development coordination also
need attention.

The Interior Department should desist from discussing land
trades that would eliminate the State of Alaska®s revenue
share from oil and gas activity in the Refuge and that could
reduce the ownership influence cf the state and federal
governments.

Unless the state concurs, the U. S. Congress should not allow
measures or actions that reduce the state"s entitlement to o*



and gas revenue from the Refuge- The Congress should require
the protection of the environmental and subsistence resources
of the Refuge, including habitat, air, and water, iIn the event
of oil and gas development on the coastal plain of the Refuge.

In recognition of Alaska®s economic situation and the need for
long-term economic development in the state, the Congress
should require that exploration and development activity in
the Refuge be conducted by Alaska work forces.

The Congress also should amend the Export Administration Act
to reduce America®s trade problem and energy costs by allowing
the export of new production from Alaska®s North Slope.

Thank you for considering these concerns. I hope that the
Interior Department will work toward accomplishing these
objectives during the Congressional debate on ANWR.

Sincerely,

Representative Sam Cotten
co-Chairman, House Resources Committee

(907) 465-3711/15/99



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Y, Slate Capilol
Juneau, Alaska 99811
(907) 465-3991

MEMORANDUM October 1, 1980
TO: Representative Sam Cotten
FROM: Jack Kreinheder f]*r/

Issues Analyst sy *L-"*

RE: The Transfer of State Gas Leases to the Cook
Inlet Regional Corporation
Research Request No. 167

It appears that the State of Alaska has traded land to the Cook Inlet
Regional Corporation which includes producing natural gas reserves.

You have asked that we determine whether the State can rescind the trade
of these producing gas leases, and iIf so, what action would be necessary
to do so. Because of delays in obtaining information from the Division
of Minerals and Energy Management and other commitments by the Division
of Legal Services, we have not yet been able to reach conclusive answers
to your questions. Billy Berrier, the Director of the Legal Services
Division and the person most familiar with the Cook Inlet lands trade, is
now out of town for a week, so it looks as though it will be another 10
days to two weeks before we can fully respond to your request. However,
we have been able to gather some preliminary information which should

be of interest to you.

The producing gas leases which were apparently traded to Cook Inlet cover
portions of two tracts in the Kenai and Kenai Deep units. These leases
are located on the west side of the Kenai Feninsula a few miles southwest
of Soldotna and cover most of four sections of land (a section being 640
acres). A map showing the location of the leases is attached. State
legislators and officials were aware that some oil and gas leases were
included in the lands to be traded to Cook Inlet, but my review of the
legislative history of the tradeJdLndicates that no one was aware that
producing leases were involved. The apparent oversight was discovered
when staff from the Division of Minerals $nd Energy Management (DMEM)
were going through the adjudicating process to determine what annual
rentals and minimum royalties were due to the Cook Inlet Corporation

from the traded non-producing leases. All oil and gas leases generate
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these rentals and minimum royalties, but for non-producing leases the
amounts involved are very small. During this process, DMEM staff determined
that the lands traded to Cook Inlet included parts of the Kenai and

Kenai Deep leases. Although it is not clear at this time how much gas is
involved in the apparent oversight, Jan Williams of the Department of

Law estimated that the traded lands produce $400,000 to $500,000 in

annual royalties. The responsibility for the oversight is also not known,
but we will attempt to determine just how the mistake occurred.

Although it appears TfTairly certain from the legislative history and the
text of the legislation authorizing the Cook Inlet land trade that the
legislature did not intend to trade the producing gas leases to the Cook
Inlet Corporation, it is unclear whether the State has sufficient legal
grounds to rescind the trade or specific aspects of the agreement. As

you know, the Cook Inlet Corporation did receive substantial proven mineral
values from the trade in the form of Beluga coal reserves. Section 6(iI)

of the Alaska Statehood Act prohibits the State from conveying mineral
rights to private owners, but this provision was waived by the passage

of HR 6644 by the 94th Congress. HR 6644 amended several provisions of the
Alaska Natiye Claims Settlement Act, waived Section 6(i), and set forth
the terms and conditions of the Cook Inlet trade. Even tho"-.gh the Section
6(i) waiver was intended to facilitate the trade of the Beluga coal
reserves, it appears that the legislation covered all types of minerals,
including natural gas reserves. Therefore, it is unlikely that the State
could cite the constitutional prohibition against the alienation of
mineral rights as grounds for the return of the Kenai gas leases traded

to the Cook Inlet Corporation. A copy of the passage waiving 6(i) Iis
attached.

Alaska law also contains a prohibition against the alienation of mineral
rights (Sec. 38.05.125). However, this statute was waived by the legis-
lature when it approved the Cook Inlet trade in March, 1976. In addition,
the legislation (CSHB 784) stated specifically that "the conveyance shall
pass.all the state®s right, title, and interest in the land, including
the mineral subsurface estate natwithstanding any other provisions of law
(emphasis added). As in the federal law, the purpose gqf this language was
to allow the transfer of tf.e Beluga coal lands to Cook Inlet, but the
legislation would also seem to give Cook Inlet full rights to any natural
gas reserves it received in the trade, even if they were transferred un-
intentionally. A copy of CSHB 784 is attached.



Representative Sam Cotten
October 1, 1980
Page 3

It also appears doubtful that the legislative history or intent of the
legislation approving the trade form a legal basis for the return of
the lands in question. Although Mr. Berrier indicated that this issue
would require legal research into the background of the Cook Inlet land
trade, his initial impression was that it would be difficult for the
State to recover the lands containing the producing gas leases on the
basis of legislative history or intent. We plan to ask Mr. Berrier to
pursue this question in more detail as soon as he returns to Juneau.

One important point which Jan Williams raised is that it may not be
necessary for the State to have a strong legal case for the return of

the lands containing the producing gas leases. The Cook Inlet Corporation
may not be aware that the.se producing gas leases were included in the

lands they received in the trade, and although the corporation would no
doubt like to have the producing gas leases in its control, the corporation
may consider simply returning or exchanging the lands in question to the
State, rather than entering a protracted legal dispute over the ownership
of the lands. The Cook Inlet land trade, as you know, was quite controversial
at the time it was approved, and Cook Inlet may wish to avoid reopening
that controversy if it can ba clearly shown that the legislature had no
intent to transfer these leases to the Cook Inlet Corporation.

We apologize that we were not able to complete your request as soon as

we had anticipated, but we will forward the results of the Legal Services
Division’s research as soon as possible. We will also provide you with
information on the amount of gas involved, projected royalties, and other
relevant material as soon as these figures are available. Please contact
us if you ha”e any questions in the meantime.

JK/bf
Attachment

cc: Representative Hugh Malone
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ALASKA NATIVE CLAIMS ACT
P.L. 94-204

(1+Ft G&HH)

SECTION' 16

Section 1G is intended to prevent tho Village Corporation for the
Village of Tatitlek from losing part of its land entitlement as a result
of a misunderstanding. Tatitlek relied on a consultant firm % advice
and the rpparent approval of the Interior Department in selecting
two townships of its five township entitlement in an area withdrawn
by the Secretary pursuant to section 17(d) (2) of the Settlement Act.
Subsequently, however, the Bureau of Land Management disapproved
the selection of the two townships. Because Tatitlek assumed that its
selection had Departmental approval, it did not over-select other lands
to provide alternate lands for selection in case its first selections were
not approved. The deadline for village selections has passed and the
Department has advised Tatitlek that no administrative remedy exists
to allow rc-sclection of the two townships elsewhere. This amendment,
provides that Tatitlek can select the remainder of its entitlement—
40,000 acres— from within the village deficiency area originally with-
drawn for its selection.

SECTION" IT

Section 17 amends subsection (f) of section 22 of the Settlement
Act which provides certain authorities for land exchanges by Federal
agencies with otherland owners in Alaska.

In order to facilitate the Cook Inlet Area agreement provided for
in section 12, the Department of the Interior advised that additional
authorities for land exchanges would be needed.

The existing language of the subsection would not permit direct
exchanges of land between the State and with Native corporations.

Secondly, section 6(i) of the Alaska Statehood Act prohibits the
State from transferring the mineral interest to third parties in patents
of lands selected by it under the Statehood Act.

[page 35)

Filially, the existing language, of subsection (f) requires exchanges
to be on the bnsis of equal value.

The amended language will permitdirect exchanges of land between
the State and Native corporations. It will permit the State or transfer
mineral interests, notwithstanding section-6 (i) of the Statehood Actr
to Federal agencies in such exchanges. Finally, it will permit exchanges
under the subsection to be on a oasis other than equal value if the
parties agree to the exchange and the Secretary deems it to be in
the public interest.

SECTION* 18

Section 18 is merely a savings clause which provides, that except
as specifically provided in this legislation, the. provisions of the Settle-
ment Act are fully applicable to this legislation and nothing herein
shnll be construed to alter or amend those provisions.

T etocs an'o Conditions fou Land Consolidation and M anagement in

The Cook Inlet A” a.

Section 12 of H.R. GG44, as amended by the Committee, implements
an agreement reached among the United States, the. State, of Alaska,

240



LAWS OF ALASKA

Sourco Chapter No.

CSHB 787 19

AN ACT

Relating to the Cook Inlet land exchange; and providing for an
effective date.

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSEL The purpose of this Act Is to provide
for settlement of certain claims and in so doing to consolidate
land ownership ar.ong the United States, the Cook Inlet Region,
Incorporated, and the Statd of Alaska In order to facilitate land
management, to create land ownership patterns which encourage
settlement and development In appropriate areas, to facilitate
Implementation of the Alonka Native Claims Settlement Act by re—
solving problems created :.n context of the Act by the concentra—
tion of state patented land selected within the Cook Inlet region
and to preclude the need for regional selections that would
impact important state Interests. The legislature finds the Cook
Inlet land exchange Is a matter of statewide significance, Is In
the general public interest, will accomplish the purposes aet out
and will both settle existing litigation and foreclose possible
protracted and devisive litigation.

* See. 2. ATPROVAL OF TRANSFER. The governor Is authorized
to convey to the United States for exchange with Ccok Inlet
Region, Incorporated, that land described in Appendix C cf the
agreement entitled "Terms and Conditions for Land Consolidation
and Management In the Cook Inlet Area, December 10, 1975" set out
in House of Representatives Report No. 7R-729, 9kth Congress,
First Session In accordance with the conditions of that agree—
ment. The conveyance shall pass all the state®s right, title and
interest in the land, including the mineral subsurface estate
notwithstanding any other provisions of law.

1 Sec. 3. WAIVERS. The provisions of AS 38.05.125 and
3S+95060(c) do not apply to a conveyance made under this Act.

* Sec. R. This Act takes effect immediately in accordance
with AS 01.10.070(c).-

APproved by governor! March 11, 1976
Att Q-0 " P S N

tinl n



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

“ouch Y, Stale Capitol OCtOber 30, 1980

Juneau,

Alaska 99811
(907) 465-399!

10! Representative Sam Cotten
FROM  Jack Kreinheder , —

RE: Cook InLet Land Trade
Research Request No. 167
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tate mistakes c
Native corporation got oll, gas worth

By RONNIE CHAPPELL
My News reporter
<1985 Anchorage My News

Mistake* by stale officials executing a land
swap 10 years ago have cost the state at least
>35 million In oil and gas revenuei, an
examination by the Dally News reveals.

The cost of these oversights by state
resource managers Is growing by )5 million
or Irlnore a year, and one day may exceed $500
million

In response to Inquiries by the Dally News,
slate officials have begun looking for waya t0
recover the lost oil and gas land and revenge.
They also are drafting new land p''petal
rules designed to prevent the kind of ,n-ort
that resulted In:

V.

ANCHOHM*, ALASKA, WHO AT, DECOMER M,

INS

+ The transfer of 1l valuable state-owned
leases on the Kenai Peninsula to Cook Inlet
Region Inc., the Anchorage sre* Native re-
gional corporation.

+ The loss to CIRI of nearly half the slates
ownership Interest In one of the largest gas
fields In the United States.

+ The conveyance of more than 2,000 acres
In the Cannery Loop gas field without know-
ing that It was worth >50 million to >120
million. Today, because of Increases In the
price of natural gas, the land could be worth
»«0million to >720 million

+ The overlooking of a section of the
Alaalu” Native Claims Settlement Act thsl

CIRI to take ft third of stale revenue
? tartan oil aad|gas fields.

ost m

The land CIRI Inis obtained is among the
most valuable In Alaska Over the past five
years, the company has grown Into h finan-
cial powerhouse that earns millions of dollars
a year, and pumps millions more Into Il
other Native regional corporations

Tfle engine of CIRIS success is the oil and
gasI Income unwittingly turned over by the
Stale

<U(v)ti federal law, the state receives >0
percent ol all oil and gas royalties from
federal land In Alaska Under that system,
the state once earned Up to >7 million a year
from the Swanson lllver oil field

CIHI used the land trade to lake a 351
percent_cut of the Income from Swanson
Rlver The slate's share fell from 90 to 58t

PfMCCMCCMTB

*a M|

I
1 aS much as $500 m?on

percent: the federal government gets 65 per
cent.

The lota to the stole was even greater In
the Kenai gas field, one of the largest In the
country. The field heata most of Anchorage,
supplies raw material for a world-class fertil-
izer plant and fuels the only liquified natural
gas export facility In the U S

Before 1978, the state collected more than
90 percent of the royally inrome from the
Kenai field Through the land trade, CIRI
acquired 85 percent, worth more thnn >10
million a year beginning In 1988 and the
state share fell to 315 |>errenl. with the
balance going to the federal government

Sae Papa A 14, STATE



Mistakes in land deals with Native corporation cost state millions in oil and gas revenue
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Smith respomclsto Coo”InTet £ancTExchange story, editorial

The Daily News has done a public service
in bringing to light errors on the part of the
state in implementing the Cook Inlet Land
Exchange. However, the News, in both the
original Dec. 22 article and in its editorial,
failed to provide an accurate overall analysis
of what the myriad dates, events and compli-
cated legal interpretations meant.

First, the News did not clearly make the
Important distinction between the process of
negotiating and legislating the original
agreement, and the subsequent Implementa-
tion of that agreement during which the
majority of mistakes occurred. The exchange
agreement itself provided for a fair and
equitable exchange for all parties. Its pas-
sage was accompanied by intense agency,
public, legislative and legal debate. If errors
were overlooked during this process, they
were missed by many individuals, agencies
and institutions.

Second, the News editorial’s implication
that the alarms raised by some lower echelon
officials were ignored is simply wrong. The
News’ own article stated that the Deputy
Director of Lands opposed the exchange in
both oral testimony and in writing during
the Senate Resources Committee hearings.
Several other state officials also actively
opposed the exchange. However, in the end
both administration and the legislature de-
cided the exchange was in the state's best
interest. The Daily News also expressed
editorial support for the exchange at the
time.

Third, the unexpected benefits derived by
Cook Inlet Region, Inc. occurred primarily
from unintentional, but certainly preventa-
ble, errors made by state agencies during
implementation of the exchange, including
acquiescence in the application of Section
14(g) of ANCSA in clear contradiction to the
original intent of the exchange agreement. It
is, therefore, patently unfair for the News to
place any blame upon former Commisssioner
of Natural Resources Guy Martin as he had
left that position more than a year before
implementation of the exchange evoi began.

Lastly, the News article pointed out short-
comings in both the state’s review of the
Initial exchange agreement and in the
process of Implementing the exchange. Many
people were involved in both aspects of the
exchange, and contributed to its many suc-
cesses, and its few failures. My role was
certainly pivotal in both aspects, and to that
extent | accept part of both any blame, as
well as credit. But why the problems oc-
curred is less a matter of personalities, and
niore the result of the framework within

which the land exchange conveyances were
made.

The Newj is wrong in suggesting that the
Hammond administration's land manage-
ment system had virtually collapsed. In
fairness to the Department of Natural Re-
sources and other state employees who la-
bored in good faith to convey the large
entitlement identified in ihe agreement, it
must be pointed out that the background
against which those transfers were made was
unique in Alaska’s history.

In 1978, two years after the land exchange
was formalized and just as Implementation
was beginning, the legislature became ob-
sessed by land disposals under pressure of
the Beime Homestead Initiative. It mandat-
ed a series of duties and deadlines, to be
accomplished largely within Just 12 months,
to remove all impeouoents to large-scale
land disposals for private ownership. These
mandates included complexing identification
of approximately 772,000 acres to fulfill the
entitlements of Alaska municipalities; iden-
tification and transfer tc CIRI of its more
then 415,000 acres; and ldentification of tens-
of-thousands of acres of private land dispos-
als — tasks wunparalleled in the state’s
history.

Foisted on an understaffed department,
there was no way all those mandates could
be met within such unrealistic time frames
without significantly increasing the proba-
bilities lor serious errors. Expressions of
these concerns to the legislature were shout-
ed down in committee hearings as bureau-
cratic blocking of legislative desires.

This is not meant to blame the legislature
for all the land exchange errors. But, the
politics of "Now, and damn the obstacles,”
as exhibited by the 1978 legislature, always
has a cost. The full costs for the roads,
schools and other services which ultimately
will be needed to support the helter-skelter
state land disposals of the past seven years
may never be tallied. In this instance,
however, the Daily News has performed a
service in identifying the unintended real
dollar costs of the errors caused by having to
hastily implement the CIRI exchange. The
legislature and the people of Alaska would
do well to keep that in mind when making
future resource decisions with similar magni-
tudes and time constraints.

— Michael C.T. Smith

[ Michael C.T. Smith It the peat Alaska director
of state lands.
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Stata got its share In CM land deal

People have a tendency to refer to the
Alaska Native Claims Settlement Act as a
give-away rather than a settlement of a
legitimate claim. But let's look at .e facts
In the case of the Cook Inlet land trade.

Cook Inlet Region, Inc., is In the most
populated part of Alaska and most of lhe
good land around the villages was either
homesteaded, Vullt upon by the government
or claimed by the state. Mountains and
glaciers were left.

We went to court and an Anchorage Judge
ruled that mountain tops and girders were
good subsistence hunting and fishing
ground] for Natives. | asked. If that was
true, why not trade for some Moose Range. 1
was than told by tbe Fish and Wildlife
Service that a moose couldn live up there,
but a Native could.

cnu appealed the decision and the Court
of Apptals said they had never seen such an
atrocious decision and reversed It. The De-
partment of Interior was going to appeal to
the fcpreme Court »0 CIRI, of which | was
then the president, decided to go to Congress
for help.

Tbe Alaska Federation of Natives laughed
at us when we asked for support. To them
we were not Natives, since we In CIRI were
practically all quarter or half-Natlve.

Our land department prepared folders
which consisted of pictures of villages with a
little writing under each. There were also
pictures of the mountain tops and glaciers
we'd been offered by Interior. | spent almost
a year going to the congressmen and women
who had voted In favor of ANCSA, lobbying
to get their support.

=

Tuesday, December 31, IMS

The state said they had us over a barrel —
that CIRI had to take whatever was offered.
Bpt at the last Interior and Insular Affairs
Committee meeting that | attended | was
pleasantly surprised. | didn't have to testily.
Alter calling the meeting to order, the
chairman told everyone that "the Depart
ment of the Interior and the State of Alaska
are going to make an agreement with CIRI
that Is satisfactory to CIRI or we are not
going to appropriate any money for the
department.” In a couple of days, the agree-
ment was signed.

Now let's talk about how the state got
shaded. They received a "small amount of
land" In the Anchorage area that was due to
go to CIRIL Included was (he Campbell
Alntrip, which contained over 20,000 acres
ol land now worth over $100,000 per acre and
40,000
enzie, Goote Bay, Elmendorf and Fort Rich-
ardson that's worth $50,000 an acre today.
Hence, the “small amount™ of land the state
received la worth at leaat $5 billion. Now tbe
state Is crying because CIRI got $37 million
In additional royalties. In addition, Ihe state
and the federal government have received
over $0.6 billion In fees and royalties be-
tween 1950 and 1984. If the state Is getting
shafted what are the Natives getting?

Without ANCSA. the title to the land each
of us owns In Alaska would be no good. How
would you, a property owner, (eel If a Native
came along, said his relatives had lived on
your land and that he wanted It back?

| write this letter because | feel that the
whole story of the Cook Inlet land trade was
not published. The negotiators for the state
and for CIRI should not be judged too

acres at Point Woronzof, Point Mack-

harshly.
Y Ralph A. Johnson, president
Salamatof Native Association

Questions on CIRI land gain

Your feature article of Dec. 22, '"Stale
mistakes cost millions™ Is excellent. Report-
er Ronnie Chappell has done an accurate Job.

As noted, a key to Cook Inlet Region's
acquisition of over half of the valuable
Kenai gas field Is the federal land grant to
the village of Salamatof. It was and Is
unbelievable that Mike Smith, former direc-
tor of the State's Division ol Lands and a
longtime staff member of th»> Federal-State
Land Use Planning Commission, did not
realize that the land grant to Salamatof
would, under section 14(g) convey much of
the Kenai gas field to the Cook Inlet Region.

The existence of Salamatof as a Native
village was very questionable. Section 3(a) of
the Alaska Native Claims Act require* that a
Native village, to be eligible for a land
grant, had to be named in the act under
sections 11 or 18 or be romposed of 25 or
more Natives. In the Egan administration, a
protest was tiled on the grounds that Sala-
matof was not listed in sections 11 or 18 and
was not composed of 25 or more Natives.
Actually, most of the protests that had been
filed were dismissed by the Department of
Interior. However, the Egan administration,
anticipating rejection ol protests, had ob-
tained from the Arctic Slope Regional Corpo-
ration a waiver of oil and gas rights on lands
granted to the alto questionable village of
Nulgsut, looted on the Colville River. Every-
one In the Division of Lands, at least those

forum

employed prior h> 1971, knew that a regional
Native corporation would acquire mineral
rights to landa granted to a Native village.

All that Ulke Smith needed to do was to
ask the older employees In the Division of
Lands, especially Dale Tubbs. All that Guy
Martin needed to do was to ask advice
within hla own couunlsslonert office from
Bill Fackler, formerly Deputy Commission-
er. Could Homer Burrell, former Director of
the Division of Oil and Gas, be right when
he refers to ""Teapot Dome?"

Mike Smith told your reporter, "When
you're In a situation like that with obviously
support and Instruction from up the lad-
der..." Who was on that ladder? Gov.
Hammond? Sen. Slevena?

The environmentalists, as noted In the
article, pushed for the lend trade that gave
valuable gas and coal leases to the Cook
Inlet Region Inc. The environmentalists were
greatly aided by tbe flood of environmental-
ly oriented "planners” who flooded (he
Division of Lands early In the Hammond
years. Without line responsibilities and, for
the most part, historically unconscious, the
planners accept preservation and oppose the
itates legitimate Interest In its subsurface
wealth.

Still, there Is one bright spot that shines
through the dark complex of state errors.
Roy Huhndorf. head of the Cook Inlet
Region, does a far better job of balancing
development and conservation than the
state. Now that the damage to state royalty
Income has been done, | believe that (he
millions of dollars from gas and future coal

royaltlr* will be In the better hands.
— Charles F. Herbert



H ~n Monday, the fog loosened Its grip a
bitm "Bgthy departure delays were still the

edparts may avise state on recovering millias
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By- RONNOE CHAPPELL available to the state, he said. State officials also gave a closer reading op this thing If the stpte attempts tc
DallyNews reporler "But we need to do more in- Cook Inlet Region, Inc. an from the attorney-general's recover the lost royalty in
The Alaska Department of depth analysis before | can estimated $300 million to $700 office” before deciding wheth- come, state* officials havi
Law may call In independent say what remedies, If any, are million interest in the Can- er it makes sense fo pursue said, the challenge will b<
legal experts to evaluate the available to us."” nery Loop gas field near Ken- the lost millions. based on claims that:
sle.\tfe‘s chances of recoyering .In the mgantime, Brown ai. The field, discovered in House Speaker Ben Grus- . State land deeded to CIRI
millions of dollars In 0.” and said, "my first goal Is‘to 1070, islscheduled to go into sendorf, D-Sltka, said Mon- , .¢ conveyed by state ofji
gas_revenues lost py -mlstake mgke sure that nothing like production next year. . day that he 'bad directeld'his dais who lacked legal author
during the negotiation and this can hgppen now." Procedpres governing the staff to review the original ity to execute the transfers.
implementation of the Cook According to a months-long disposal of state land have agreement between CIRI and o
Inlet land trade, Attorney examination by the Daily been tightened considerably the Department of Natural * State and CIRI official)
General Hal Brown said Mon- News, losses of state royalty  since 1082, according to state Resources. assured the legislature that
day. Income have been substantial.  officials. For that reason, "l want to know more state royalty Income would
"It might be nice to have Past mistakes, including the Gov. Bill Sheffield Is "satis- about it,” Grussandorf sald. not decline as a result of th<
the benefit of their thoughts, Inadvertent conveyance of fied that the errors (made by  "The story has broken- (low Cook Inlet land trade.
as well as our own,” Brown producing oil and gas leases the Hammond administra- we've got to verify the facta. + The state Is still entitled
said. “Then we could sit to an Anchorage-based Native tion) could not occur again,” Its something we'll have to to 00 percent of the royalty
down, analyze them"” and de- regional corporation, have said Sheffield spokesman spend some time looking at." income generated by federal
termine what to do, cost at least $35 million and John Hilliard. Othur House and Senate oil and gas leases, even when
"We already started look- the total is increasing by at According to Hilliard, leaden were not avelltble for those leases are partly owned
ing at some™ of the options least $5 million a year. Sheffield Is "going to wait for comment Monday. by Native corporations.

Vachals play Sarooge, teardown home s gaecteauliar [l

By LARRY CAMPBELL drove up. | couldn't figure out why the lights W«rdtd thtm with * >300 dinner. Neighbors si
Daily News reporter were off," Gary Mueller said. "It took me . The Muellsrs turned down the prize and  anything, but
There are some hearts the holiday season awhile before | took a good look and figured asked the money be donated to the Salvation comer was dar
<-ntly does not soften, as Gary and out It was all torn down." Army. Standing in
ijuris Mueller learned Monday evening. The Mueller home was the brightest spot Since th« home appeared in Sunday?’ at the destrucl
Only last week, the Muellers' East An- in their otherwise dark, out-of-the-way newspaper, Mueller said, there had been a shook his.heai
chorage home had been a spectacle of lights neighborhood off Muldcon Road. Even a  steady stream of cars loaded with people He said he wll
that caught the eyes of judges and a first- nearby street light shed less light than the coming to see big house. M<n(*ay cyening, be able to fire
place award In this year's Dally News 4,000 to 5,000 lights strung about triangular however, someone came to do harm. strings for Chr
Christmas Lights Contest. The home was spires, towers and arches on the Muellers’ Sometime between 5 p.m. and 830 p.m ., "Here there
featured in Sunday's Dally News homes comer lot. vandals knocked down the lighted spires on and there’ noi
section. For eight years, Mueller said, he and his the roof, smashed a string of lights atop the about that,” h
Monday evening the lights were out, wife have adorned their home with lights for chain link fence and unplugged rows of other it? Just shows
doused by vandals while the Muellers were the hdlldays. This year the spectacle had lights along the home's eaves. Lines of "1 don’ knt
out shopping. taken them more than a month to complete, electrical wire hung loose and wooden trian- happens. | guei
"] wondered what was going on when we and the newspaper-sponsored contest re- gle frames were tom from the roof. too."
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|_eader steers AR on a wealthy course

Huhndorf keeps
his eye on assets ~ THE FINANCIAL PICTURE FOR COOK INLET REGION INC.
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Huhndorf keeping a stealthy head, steady hands at the helm of CIRI’s financial empire
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State mistakes in land deals with Cook Inlet Region result in losses of up to $500 million
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Official who negotiated land trade is now AR consultant

Tha slate nllirial who negotiated lhe I»nd
trade that enabled Cook Inlel Re?ion Inc lo
claim ten* of inlllim's of dollars In slkte oil
and ga» revenurs Inday la a paid consultant to
the corporation

Michael I"T Smith, Inrmcr director of lhe
Division of luinds, went to work lor CIRI In
1*81. two yearn niter leaving state -»nice.

Smith advises CIRI on land Issues tnd has
helped the cnrpnrnlion nhtnin federal land
under terms of the Cook Inlet land trade He
also was involved In negotiations aimed at
gelling village corporations to give up land
selections around Lake Clark

CIRI is one of his biggest rlirnls, Smith
said recently. The company has paid him
7105000 In fees, about 25 percent of his total
billings, over the past five yean, he said.

Some of the former state officiate who
worked with Smith on the land trade are
critical of his Involvement with CIRI It%
Improper, they say. for him to have negotiat-
ed the land trade and then gone to work for
Ihe company that benelltted from It.

But others aren't troubled

"If commercial Incest were a crime In
Alaska, almost everyone would be In Jail," as
tluy Martin, former slate commissioner of
resources, pul It

Dorens of former state officials, many with
access to confidential resource Information,
have ?one to work for Native corporations
and oil companies

"Mike Smith Is about the best public
servant | ever knew." Martin said. "As a
person, he's Just thorough(l}/ admirable.”

Smith admits that the dr-Islon to work for
CIRI was a tough one

"CIRI approarhed me and they wanted to
hire me and | said no." Smith recalled. "I
said, T don't think that would look all that
good and that's something that concerns me'

IC.T. *vt*h

"] tklked to (my wife) Linda and | hemmed
and | hawed. | finally drclded alter kicking il
around tnd talking to some people to call the
person who | fell would give ne the most
objective look."

Smith called Martin and asked whether he
thought 1l would be Improper for Smith to
work for CIRI.

Smith said Martin told him. " 'If this thing
had beer, negotiated out @ the backdoor and
you handed somebody a deed to what Cook
Iriet got. I'd say yes ... But, this is Ihe most
upfront public resource decision that's ever

been made” lie snid. “You're oul of your
tree.™

According lo Smith. Ids relationship will)
CIRI has actually worked In lhe slate's
advantage.

" . 1l I wasn't lhcre." Smith snid, "(CIRI)
might be able to go to some of Ihrse new.
Inexperienced people” working fnr Ihe state
and get land *hey aren't entitled lo

"I would turn LTRI around inside | never
rnme oul and said II. hut they knew | wasn't
going lo be part" of an attempt to tnkr unfair
advantage of Ihe slate

"A Jot of times when CIRI would start to
lake Nil. 14 say. you know, thal isn'l going to
fly with the slate because that Isn't what we
negotiated "

mith's life outside government has been
relatively quiet. In marked contrast In the
five years he spent as director of lands

He wielded Immense power during a lime
that the slate was preocrupled with land
Issues, overseeing huge deals that will affect
the stale for decades to come. He force led
change to a itate agency set in Its ways

His refusal In give In to public demands for
free stale land moved legislators to try to
eliminate his Job from tire state budget In
May 1979, Resources Commissioner Bob |*H
Resche finally demanded his resignation

But few ol Smith's Initiatives stirred more
controversy than the Cook Inlet land trade,
which he and other Hammond administration
policymakers defended as a way lo protect
important stale Interests.

Opponents, Including some within Smith's
agency, called the deal a billion-dollar boon-
doggle to benefit Cook Inlet Region

Mistakes In lhe negotiation and execution
ol the trade have cost the stale millions of
dollars and will cost millions more. Smith
nrcepls partial responsibility for the errors,
but argues thal others — even those who
opposed the trade - ate also at fault

Friends and critics alike describe Smith as

a thorough, brilliant, r if-assured man. He
grew up In New Yor'», was selected as a
Fullbright scholar, and studied In New Zea-
land before returning to the U.S to earn a
doctorate In resource management.

"lie's such a smart guy that he doesn't
suffer fools easily." Martin said 'That got
him In trouble a lot of the time." Smith's
style was "abrasive to a fault."

Theodore Smith worked for Smith In 1979
He describes his former boss as an Intelligent,
sometimes arrogant man who Is "totally
convinced of his own rightness He's difficult
to argue with He's really smart, bul because
he Is so smart, he's blind to his own mis-
takes."

"Mike did things his own way or else.” said
Tom Cook, who served under Smith as direc-
tor of the Division ol Minerals and Energy
Management "There was no willingness to
compromise or take Into consideration the
concerns we had "'

Cook and others at Minerals and Energy
Management seemed nut of step In an admin-
istration thal bought back oil and gas leases
to protect Kachemak Boy and traded coal
reserves for park land and moose habitat.

"Smith had his owti agenda at tha' lime.
What he said went. | personally had a lot of
disagreements with Mike over resource man-
agement.” Cook said

Smith dismisses Cook's criticism at the
grumbling of man whose positions on resource
issues weren't articulated as well as his own

"I'm a person who's got Ideas and is not
afraid to voice them, although | think I'm n
person who listens to reason and can be
certainly turned around by o good argument

"I had as much determination tn protect oil
and gas fields m»>anybody else and everything
| can aee that | did was’In that way." Smith
said. "Cartalnly. nobody Is able to stand up
and say that at any point In time there was
any attempt or direction on my part to go
easy on oil and gas leases."”
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A state eror et
will haunt foryears

Anyone who >till believes the sentimental notion that
Alaskans won't make the same mistakes that were made
Outsit!'lshould study the Kenai land trade between the
state and Cook Inlet Region Inc. This was a world-class
blunder by the Hammond administration. It rivals
Congress” giveaway of public land to the railrc.-.ds a
hundred years ago as a land policy error.

As a result of the bungled trade, CIRI inadyerently
received millions of dollars worth of oil and gas leases.
Indeed, the Inss eventually may be measured in hundred
of millions of dollars.

There is no suggestion of corruption here. The trade
was a good idea in concept. A trade should have been
made but not one that provided CIRI with such a rich,
unexpected windfall at the state’ expense.

The evidence suggests the Hammond administrations
land management system had virtually collapsed. Re-
sponsibility for negotiating the trade and affecting the
ccnveyanace was in the hands of too few people; and
they were subject to too little supervision and scrutiny.

ITiere is plenty of blame to go around but clearly Gov.
Jay Hammond, his natural resources commissioners,
Guy Martin and Bob LeResche, and former director of
the Division of Lands Michael C.T. Smith deserve public
recognition for their stunning mismanagement of state
resources. It%s simply not good enough to say, as Mr.
Smith did, “things fall through thecracks like this."”

Not everyone in the administration missed the boat.
Some .lowei” echelon officials In the Department of
Natural Resources who recognized the implicaTions-ol
the trade raised the alarm. But they were ignored,
demonstrating once again why it it to important for
public officials to seek a wide range of opinion when
faced with major decisions. To protect, the state and
themselves, governors and commissioners must be ex-
posed to things they don want to hear.

The Sheffield administration has taken steps to
establish a review process that protects, the state
natural resources from now on. Good. Natural resources
are as valuable as money. They should be subject to
similar security and scrutiny.

Can the state recoup its losses through legal action?
It’s impossible to say without a thorough, hard-nosed
evaluation of the state's case and the legal probabilities.



But on_Monday, the fog loosened its grip a
bit. Lei~fey departure delays were, still the

experts may

By RONNIE CHAPPELL
Daily News reporter

The Alaska Department ol
Law may call in independent
legal experts to evaluate the
slate's chances of recovering
millions of dollars In oil and
gas revenues lost by mistake
during the negotiation and
implementation of the Cook
inlet lar.d trade, Attorney
General Hcl Brown said Mon-
day.

“It might be nice to have
the benefit of their thoughts,
as well as our own,"” Brown
said. “Then we could ait
down, analyze them” and de-
termine what to do.

"We already started look-
ing at some" of the options

fl*»s iL (iH

available to the state, he said.
"But we need to do more In-
depth analysis before | can
say what remedies, if any, are
available tour."

In the meantime, Brown
said, "my first goal Is to
make sure that nothing like
this can happen now."

According to a months-long
examination by the Dally
News, losses of state royalty
Income have been substantial.
Past mistakes, including the
Inadvertant conveyance of
producing oil and gas leases
to an Anchorage-based Native
regional corporation, have
cost at least $35 million and
the total Is Increasing by at
least $5 million a year.

and Bv* Iqufc- andmm, OpvH 4~wd Mdhw,
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State officials also gave

Cook Inlet Region, Inc. an
estimated $300 million to $700
m illion Interest In the Can-

nery Loop gas field near Ken-
ai. The field, discovered in
1970, is scheduled to go into
production next year.

Procedures governing the
disposal of state land have
been tightened considerably
since 1982, according to state
officials. For that reason,
Gov. Bill Sheffield is "satis-
fied that the errors (made by
the Hammond administra-
tion) could not occur again,”
said Sheffield spokesman
John Hilliard.

According to Hilliard,
Sheffield Is "going to wait for

a closer reading op this thing
from (he attorney-general’s
office™ before deciding wheth-
er It makes sense to pursue
the lost millions.

House Speaker Ben Grus-
sendorf, D-Sltka, said Mon-
day that he bad directed bis
Staff to review the original
agreement between CIRI and
the Department of Natural
Resources,

“l want to know more
about it," Grussendorf said.
"The story has broken-
we've got to verify the facts.
It’s something we'll have to
spend some time looking at."

Other House and Senate
leaden were not available for
comment Monday.

advise state on reverirg nillias

If the stpte attempts t<
recover the lost royalty In
come, state officials havi
said,- the challenge will bt

based on claims that:

+ State land deeded to CIRI
was conveyed by state offl
clals who lacked legal author
ity to execute the transfers.

+ State and CIRI officiall
assured the legislature thal
state royalty Income would
not decline as a result of thi
Couk Inlet lend trade.

+ The state 1s still entitled
to 90 percent of the royalty
income generated by fedrr?l
oil and gas leases, even when
those leases are partly owned
by Native corporations.

Vandals pllay Sarooe, teardown home s goectaaular idl

By LARRY CAMPBELL
Daily Nows reporter

There are some hearts the holiday season
_i-ntly does not soften, as Gary and
uji BMueller learned Monday evening.

Only last week, the Muellers” East An-
chorage home had been a spectacle of lights
that caught the eyes of judges and a first-
place award In this years Dally News
Christmas Lights Contest The home was
featured in Sunday's Dally News homes
section.

Monday evening the lights were out,
doused by vandals while the Muellers were
out shopping.

"] wondered what was going on when we

drove up. | couldn't figure out why the lights
were off," Gary Mueller said. "It took me
awhile before | took a good look and figured
out it was all tom down."

lhe Mueller home was the brightest spot
In their otherwise dark, out-of-the-way
neighborhood off Muldoon Rond. Even a
nearby street light shed less light than the
4,000 to 5,000 lights strung about triangular
spires, towers and arches on the Muellers’
comer lot.

For eight years, Mueller said, he pnd his
wife have adorned their home with lif.hts for
the hdlldays. This year the spectacle had
taken them more than a month to complete,
and the newspaper-sponsored contest re-

W*nje0 tfcm with =m1200 dinner.

The Muellers turned down the prize and
asked the money be donated to the Salvation
Army.

Since the
newspaper,

home appeared In Sunday's
Mueller said, there had been a
steady stream of cars loaded with people
coming to see bis house. M<nc,ay eyenling,
however, someone ceme to do harm.

Sometime between 5 p.m. and 8:30 p.m .,
vandals knocked down the lighted spires on
the roof, smashed a string of lights atop the
chain link fence and unplugged rows of other
lights along the home’ eaves. Lines of
electrical wire hung loose and wooden trlun-
gle frames were tom from the roof.

Neighbors 31
anything, but
comer was dar
- Standing In
at the destruci
shook his.heai
He said he wil
be able to fire
strings for Chr

"Here there
and there's noi
about that,” h
it? Just shows -

"1 dont knt
happens. | guet
too."”



THE FOLLOWING DOCUMENT(S) HAY NOT FIU1
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.
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State mista
Native corporation got ol

By RONfME CHAPPELL
Daly News reports
<1985 Anehoraoe DaSy News

Mistake! by state officials executing a land
swap 10 years ago have cost the state at least
$35 million In oil and gaa revenues, an
examination by the Dally News reveals.

The cost of these oversights by state
resource managers Is growing by $5 million
or Irlnore a year, and one day may exceed $500
million

In response to Inquiries by the Dally News,
state officials have begun looking for ways to
recover the lost oil and gas land and revenue
They also are drafting new land dispetal
rules designed to prevent the kind of errort
that resulted In:

ANCHORAGE, ALASKA, SUNDAY, DECEMBER 22, IMS

+ The transfer of |l valuable state-owned
leases on the Kenai Peninsula to Cook Inlet
Region Inc., the Anchorage-area Native re-
gional corporation.

+ The loss to CIRI of nearly half the state's
ownership Interest In one of the largest gas
fields In the United States.

* The conveyance of more than 2,000 acres
In the Cannery Loop gas field without know-
|n% that It was worth $50 million to $120
million. Today, because of Increxses In the
price of natural gas, the land could be worth
$390 million to $720 million.

*Thbe overlooking of a section of the

Native Claims Settlement Act that
M to take |t third of state revenue

i@]yn oil aad pea fields.

FgeasS WOCI'[h a?r‘r:mch as $500 m| Ion

The land OKI has obtained Is among the
most valuable In Alaska. Over the past five
years, the company has grown Inin a finan-
cial powerhouse that earns millions of dollars
a year, and pumps millions more Into Il
other Native regional corporation

The engine of CIRI's success is the ull and

gie\s Income unwittingly turned over by the
Slate.
I U(y)sr federal law. the stole receives 90
iwrcent ol all oil and gas royalties from
federal land In Alaska Under that system,
the slate once earned up to $7 million a year
from the Swanson River oil field.

CIRI used the land trade to take a 351
percent_cut of the Income from Swanson
River. The stale's share fell from 90 to 58A

PfVCE 86 GENTS

1

percent; the federal government gets 6 5 per
cent.

The loas to the state was even greater In
lhe Kenai gas field, one of the large'! In the
country. The field heats moat of Anchora%e,
supplies raw material for a world-class fertll-
Iter plant and fuels the only liquified natural
gas export facility In the U'S.

Before 1978, the state collected more than
90 percent of the royalty Income from the
Kenai field Through the land trade. CIRI
acquired 65 percent, worth more than $10
million a year beginning In 19B6, and the
stole share fell to 315 percent, with the
balance going to the federal government

SeePapa A 14. STATE



Mi
i

ttagerpr szl bit/s the erre "

SR et |
Gu¥ Martin afrees.  As

ihate esourcesspomrﬂrssr%ner

(1mseubrrfjrlldttre(\fV i 0“ t:

t the 'H
mo d)waidrrntrnjrusstratpe aTr]
sl Urf bubli

s 08 g M

at{hly alred trgnsac éJ nTt?re

thrn was turne eout |

fhb rar'eath,laéta ¢

r}a]rr d a oteoe tpegotp} a\gas

nd deals with Native corporation cost state millions in oil and gas revenue

1 guhlrcly reviewed . land state had aareed to max never reviewed by tht legisla- According to  George Dyker CannerY Loop 5
a certarnX in, Alaﬁa well IorxtF potentraL ture Kriste. CIRIS executive vice \SI| state  otficials; gave
an erhaps. in rgerrcanI Is- vcropaole and" "avl. able Frrent natural resouy es resrd nt,. the corpo atro Clv another 10 acres in”the
S |th All Pf mo %eer say It 1 ncredible  Wonte Hurc conwya, dpr e8aI5; ield
peo nd Smith wrote that tne state that t e stae could fransfer the Cannery Loop se[ﬂarate dpccasror(rj
dhsr rs exam snout retain nd to t ﬁqrr irxlv calse | W “knew F rrsrd Lan rl;
an 0 ty to VoI cé ean r}] d nt t all of the easr] given  never he convered ahter edera overnment 0 ﬁ/lrve
ine. »he term T e .memg to CI hwere varuao out torB st%ted 58 CIRI a 160- aﬁ
;Lubhs I& oein 't mention priducing ol oneo tem epr seH more l ﬁrasa{r ner ana erpent
| aII the credit and qa s land, la a with prov Jume flre om t & wol od as par
the worId ettrng wnat ?as TeServes, nr ﬂwnershr |nteres1 é” te rgrg amaH ?] h r(e e ract we>
te ol, Tu afr t Iand wth high oil and" gas uge Kenai ah | g or testae the discovery grven
they got it because of Michael  potential ﬁar ¢ lease ha Befor he 1d0_seres we
CT mith « rom my standpoint, it  pro rded the, state 14WOO0 nv |. Bob LeRrsche transe e to CIRI. test [e
who Fl ore-  was S0 obvious we' weren t ay, it produces more than h q tehwaYeIt e states  receive erc ah

ar ntI )

plcp AR b Mt A i e
a% e 0 (an assrstant secret%g Sm1t E){}J ained re %ml}id | &urtesﬁgﬁgsnaa grt] dﬂa stg?e ) corydszt d\rdsrh t é-: ? -
%efore he eqls atu e %59 {h th (% } PLanH a%d H e’ income_umply” ov

g e el $o re s foﬁldmoa\(’eemg%rnes W'attem 0|vrsron0 ande Pad aset g alple : ’S%J‘g shoulda ¢ have gt

am aca eer employee 0 mto incre While one grou of stale aue o e state |ry rest ten any producl,
Pefirclfea I'heJrs]'%l h/agevrvnoelﬂd khOd |n0tjl?érr Ti ?heu@\{r?d any em%@yg Stﬁ'ga?( nal Pnﬁ a"\faeyd medaarsmetweg 0roep lrlee he Tss elS\frZesctgsalfj ?mer |ner
f< é/l?slgsrts s(rfréa]re of mwgrr f ssglv\yeast e%r] ngr d%ht waseﬁ ne Oklat' q tean "§8mrl St Otrﬂ%rts I\fr%He at  recommen ed agamst convev
son |ver0|I fe



Anchor.inn Daily Now*

Sunday. December 77. 1985

icial who negotiated land

eu

Thr stele offirinl who negotiated Ihe land
trade thnl enabled Conk Inlel Region Inc lo
claim lens of million* of dollar* In slkle oil
and gas revenue* today I* a paid conjullant to
the corporation

Micha-I CT Smith, former director of the
Dlvisinr. of ljind*. went to work for CIRI In
1981, two year* nftrr leaving state service.

Smith advises CIRI on land Issues and has
helped the corporation obtain federal land
under terms of the Cook Inlel land trade lie
also was Involved In negotiations aimed at
gelling village corporations to give up land
selections around Lake Clark

CIRI is one ol his biggest clients. Smith
said recently. The company ha* paid him
1105.000 In lees, about 25 percent of his Intal
billings, over the past five years, he said.

Seme of lhe former slate officials who
worked with Smith on the land trade are
critical of his Involvement with CIRI It's
Impn-per. they say. for him to have negotiat-
ed the land trade and then gone to work lor
lhe company that benefitted from It.

But others aren't troubled.

"If commercial Incest were a crime In
Alaska, almost everyone would be In Jail." as
Ouy Martin, former stale rommissloner of
resources, pul It

Dorens of former stale officials, many with
access tn ronlldentlal resource Information,
have ?one to wnrk for Native corporations
and oil mmpanlr*.

"Mike Smith Is about the best public
servant | ever knew.” Martin said. "As a
person, he's Jusl thoroughly admirable."

Smith admits that the decision to work for
CIRI was a lough one.

"CIRI approached me and they wa-iled to
hire me and | said no,” Smith recalled. "I
said, 'l don't think that would look all that
good and that's something that concerns me.'

"| talked lofmy wife) Linda and | hemmed
and | hawed. | finally decided nffer kicking it
around and talking to some people lo call the
person who | felt would give me the most
objective look."

Smith called Martin and asked whether he
thought It would be Improper for Smith to
work for CIRI.

Smith said Martin told him, " 'If this thing
had been negotiated out of the backdoor and
you handed somebody a deed to what Cook
Inlet got. I'd say yes ... But. this Is the most
upfront public resource decision that's ever

trade 1s now AR consultant

been made' 11? said, 'You're out ot ynur
tree.”"

According to Smith. lII* rrlilinr.rhlp with
CIRI has nrlunlly worked to Ihe state's
advantage.

" . If | wasn't there," Smith snid. *{CIRI)
might be ahle to (_10 to some of these new.
Inexperienced people” working (or the slate
and get land they aren't entitled to

"I "would turn CIRI around Inside 1 never
rnme oul and said It. hut they knew | wasn't
going to be part” of an attempt tn take unfair
advantage of the state

"A lot of times when CIRI would start to
take off. I'd say. you know, that isn't going tn
fly with the state because that Isn't what we
negotiated."”

Smith's life outside government has been
relatively quiet. In marked ronlrasl to Ihe
five years he spent as director of lands

He wielded immense power during a lime
that lhe slate was prrorrupled with land
issues, oversi‘elng huge drals thnl will affect
the state for decades to rome. He force fed
change to a stale agency set In Its ways

His refusal to give In to public demands for
free state land moved legislators tn try to
eliminate hl« Job from the state budget In
May 1929, Resources Commissioner Bob Le-
Resche finally demanded his resignation.

Bul few of Smith's Initiatives stirred more
controversy than the Cook Inlel land trade,
which he and other Hammond administration
policymakers defended as a way to protect
Important state Interrsls.

Opponents, including some within Smith's
agency, called the deal a billion-dollar boon-
doggle to benefit Cook Inlel Region.

Mistakes in thr negotiation and execution
of lire trade have cost thr state millions of
dollars and will rosl millions more Smith
accepts partial responsibility for the errors,
bul argues that others — even lhnsr who
opposed the trade — are also at fault

Friends and rrl'Ics alike describe Smith as

a thorough, brilliant, self assured man. He
grew up In New York, was silected as a
Fullbrtght scholar, and studied in New Zea-
land before returning to the US to earn m
doctorate In resource management.

"He's such a smart guy that he doesn't
sufler fools easily."” Martin said. "That gol
him In trouble a lot of the time." Smith's
style was "abrasive to a fault."

Theodore Smith worked for Smith In 1979
He describes his former boss as an Intelligent,
sometimes nrroganl man who Is ‘Totall
convinced of his own rightness He's difficult
to argue with. He's really smart, but because
he Is so smart, he's blind to his own mis-
takes."

"Mike did things his own way or else." said
Tom Cook, who served under Smith as direr
lor of the Division of Minerals and Energy
Management *There was no willingness to
compromise or take Into consideration the
concerns we had."

Cook and others at Minerals and Energy
Management seemed out of step In an admin-
Istratlon that bought back oil and gas leases
to protect Kachemak Bay and tended coal
reserves for park land and moose habitat.

"Smith had his own agenda at that time.
What he said went. | personally had a Ini ol
disagreements with Mike over resource man-
agement,” Cook said

Smith dismisses Cook's criticism as |he
grumbling of man whose positions on resource
Issues weren't articulated as well as his own

"I'm a person who's got Ideas and is not
afraid to voice them, although | think I'm a
person who listens to reason and can be
certainly turned nround by a good argument

"I had as much determination to protect oil
and gas fields at anybody else and everything
| can see that | did was In that way,” Smith
said. "Cartalnly, nobody is able to stand up
end say that at any point In time there was
any attempt or direction on my part to go
easy on oil and gas leases."



iponds to Cook Inle

The Daily News has done a public service
in bringing to light errors on the part of the
state in Implementing the Cook Inlet Land
Exchange. However, the News, in both the
original Dec. 22 article and in its editorial,
(ailed to provide an accurate overall analysis
of what the myriad dates, tvents and compli-
cated legal interpretations meant.

First, the News did not clearly make the
important distinction between the process o(
negotiating and legislating the original
agreement, and the subsequent implementa-
tion of that agreement during which the
majority of mistakes occurred. The exchange
agreement itself provided for a fair and
equitable exchange for ail parties. Its pas-
sage was accompanied by Intense agency,
public, legislative and legal debate. If errors
were overlooked during this process, they
were missed by many individuals, agencies
and institutions.

Second, the News editorial® implication
that the alarms raised by some lower echelon
officials were ignored is simply wrong. The
News” own article stated that the Deputy
Director of Lands opposed the exchange in
both oral testimony and in writing during
the Senate Resources Committee hearings.
Several other state officials also actively
opposed the exchange. However, in the end
both administration and the legislature de-
cided the exchange was in the state best

interest. The Daily News also expressed
editorial support for the exchange at the
time.

Third, the unexpected benefits derived by
Cook Inlet Region, Inc. occurred primarily
from unintentional, but certainly preventa-
ble, errors made by state agencies during
Implementation of the exchange, including
acquiescence in the application of Section
14(g) of ANCSA in clear contradiction to the
original intent of the exchange agreement. It
is, therefore, patently unfair for the News to
place any blame upon former Commisssioner
of Natural Resources Guy Martin as he had
left that position more than a year before
implementation of the exchange even began.

Lastly, the News article pointed out short-
comings in both the states review of the
Initial exchange agreement and in the
process of implementing the exchange. Many
people were involved in both aspects of the
exchange, and contributed to its many suc-
cesses, and its few failures. My role was
certainly pivotal in both aspects, and to that
extent | accept part of both any blame, as
well as credit. But why the problems oc-
curred is less a matter of personalities, and
more the result of the framework within

which the land exchange conveyances were
made.

The News is wrong in suggesting that the
Hammond administration's land manage-
ment system had virtually collapsed. In
fairness to the Department of Natural Re-
sources and other state employees who la-
bored in good faith to convey the large
entitlement identified in the agreement, it
must be pointed out that the background
against vhich those transfers were made was
unique in Alaska’ history.

In 1978, two years after the land exchange
was formalized and just as implementation
was beginning, the legislature became ob-
sessed by land disposals under pressure of
the Belme Homestead Initiative. It mandat-
ed a series of duties and deadlines, to be
accomplished largely within just 12 months,
to remove all impediments to large-scale
land disposals for private ownership. These
mandates included completing identification
of approximately 772,000 acres to fulfill the
entitlements of Alaska municipalities; iden-
tification and transfer to CIRI of its more
then 415,000 acres; and identification of tens-
of-thousands of acres of private land dispos-
als — tasks wunparalleled in the state’
history.

Foisted on an understaffed department,
there was no way ail those mandates could
be met within such unrealistic time frames
without significantly increasing the proba-
bilities for serious errors. Expressions of
these concerns to the legislature were shout-
ed down in committee hearings as bureau-
cratic blocking of legislative desires.

This is not meant to blame the legislature
for all the land exchange errors. But, the
politics of "Now, and damn the obstacles,”
as exhibited by the 1978 legislature, always
has a cost. The full costs for the roads,
schools and other services which ultimately
w ill be needed to support the helter-skelter
state land disposals of the past seven years
may never be tallied. In this instance,
however, the Daily News has performed a
service in identifying the unintended real
dollar costs of the errors caused by having to
hastily implement the CIRI exchar,ge. The
legislature and the people of Alaska would
do well to keep that in mind when making
future resource decisions with similar magni-
tudes and time constraints.

— Michael C.T. Smith

0 Michael C.T. Smith ie the pact Alaska director
of atete land*.
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Huhndorf keeping a stealthy head, steady hands at the helm of CIRI's financial empire
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State mistakes in land deals with Cook Inlet Region result In losses of up to $500 million
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J - |1 Anchorage Dally Naws

Slat* QOt Hs stare In CIRI land deal

People have a tendency to refer to the
Alaika Native Claims Settlement Act as a
give-away rather than a settlement of a
legitimate claim. But let's look at the facts
In the case of the Cook Inlet land trade.

Cook Inlet Region, Inc., Is In the most
populated part of Alaska and most of the
good land around the villages was either
homesteaded, Vullt upon by the government
or claimed by tbe state. Mountains and
glaciers were left.

We went to court and an Anchorage Judge
ruled that mountain tops and glaciers were
good subsistence hunting and fishing
grounds for Natives. | asked, if that was
true, why not trade for some Moose Range. |
was thin told by the Fish and Wildlife
Service that a moose couldn't live up there,
but a Native could.

CIRI appealed the decision and the Court
of Appeals said they bad never seen such an
atrocious decision and reversed It. The De-
partment of Interior was going to appeal to
the iftipreme Court so CIRI, ol which | was
then the president, decided lo go to Congress
lor help.

The Aleska Federation of Natives laughed
at us when we asked for support. To them
we were not Natives, since we in CIRI were
practically all quarter or half-Nallve.

Our land department prepared folders
which consisted of pictures of villages with a
little writing under each. There were also
pictures of the mountain tops and glaciers
we'd been offered by Interior. | spent almost
a year going to the congressmen and women
who had voted In favor of ANCSA, lobbying
to get their support.

Tuesday, December 31,IN5

The state said they had us over a barrel —
that CIRI had to take whatever was offered.
Bpt at the last Interior and Insular Affairs
Committee meeting that ! attended 1 was
pleasantly surprised. | didn't have to testify.
After calling the meeting to order, the
chairman told everyone that "the Depart-
ment of the Interior and tbe State of Alaska
are going to make an agreement with CIRI
that Is satlifsctory to CIRI or we. are not
going to appropriate any money for the
department.”" In a coupla of days, the agree-
ment was signed.

Now let's talk about how the state got
shaded. They received a “small amount ot
land™ In the Anchorage area that was due to
go to CIRI Included was the Campbell
Airstrip, which contained over 30,000 acres
of land now worth over $100,000 per acre and
10,000 acres at Point Woronzof, Point Mack-
enzie, Gooae Bay, Ehnendorf and Fort Rich-
ardson that's worth $50,000 an acre today.
Hence, the "unall amount” of land the state
recalved Is worth at least $5 billion. Now the

1 state Is crying because CIRI got $37 million
In additional royalties. In addition, the state
and the federal government have received
over $8.6 billion In lees and royalties be-
tween 1859 and 1884. If the state Is getting
shafted what are the Natives getting?

Without ANCSA, the title to the land each
of us owns In Alaska would be no good. How
would you, a property owner, feel If a Native
came along, said his relatives had lived on
your land and that he wanted it back?

| write this letter because | feel that the
whole story of the Cook Inlet land trade was
not published. The negotiators for the slate
and for CIRI should not be judged too

harshly.
arshy Ralph A. Johnae

Salamatof Native

Questions on CIRI land gi

Your feature article of Dec
mistakes cost millions™ Is excel!
er Ronnie Chappell has done an |

As noted, a key to Cook In
acquisition ol over hall ot t
Kenai gas field Is the federal Il
the village o( Salamatof. It
unbelievable that Mike Smith, |
tor 0t the State's Division of |
longtime staff member of the f
Land Use Planning Commissi
realize that the land grant ti
would, under section 14(g) com
the Kenai gas Held to the Cook i

The existence of Salamatof
village was very questionable. S
the Alaika Native Claims Act re
Native village, to be eligible;
grant, had to be named In th
sections 11 or 16. or be compd
more Natives. In the Egan adm
protest was filed on the groun
matof was not listed in sections
was not composed of 25 or n
Actually, most of the protests |
filed were dismissed by the D
Interior. However, the Egan ac
anticipating rejection of proli
talned from the Arctic Slope R<
ration a waiver of oil and gas r
granted to the also questions
Nulgsut, locted on the Colville
one In the Division of Lands,



forum

employed prior to 1971, knew that * regional
Native corporation would acquire mineral
rights to lands granted to a Native village.

All that Mike Smith needed to do was to
ask the older employees In the Division of
Lands, especially Dale Tubbs. All that Guy
Martin needed to do was to ask advice
within his own commissioner’ office from
Bill Fackler, formerly Deputy Commission-
er. Could Homar Burrell, former Director of
the Division of Oil and Gas, be right when
he refers to “Teapot Dome?"

>1lke Smith told {our reporter, “"When
youe in a situation like that with obviously
support and Instruction from up the lad-
der., Who was on that ladder? Gov.
Hammond? Sen. Stevens?

The environmentalists, as noted in the
article, pushed for the land trade that gaya
valuable gas and coal leases to the Cook
Inlet Region Inc. The environmentalists were
greatly aided by the flood of environmental-
ly oriented “planners™ who flooded the
Dlvisloa of Lands eerly In the Hammond
years. Without line responsibilities and, for
the most part, historically unconscious, the
planners accept preservation and oppose the
state's legitimate Interest in Its subsurface
wealth.

Still, there Is one bright spot that shines
through the dark complex of state errors.
Roy Huhndorf, head of the Cook Inlet
Region, does a far better job of balancing
development and conservation than the
state. Now that the damage to state royalty
Income has been done, | believe that the
millions of dollars from gas and future coal
royalties will be in the better hands.

— Charles F. Herbert






MEMORANDUM

TO: ANWR tour participants (list below)
FROM: Ned Farquhar A

SUBJECT: More details

DATE: May 16, 1987

Plarning

IT you haven"t yet, please let me know within the next
couple of days whether you intend to join the tour. There
are several alternates lined up who wish to go but can"t
join until we get the primaries figured out.

Purchasing transportation

Please purchase your round-trip airfare from your home to
Anchorage airbanks at least two weeks ahead of time to
take advantage of excursion fares; there are no excursion
fares from Anchorage/Fairbanks to Deadhorse. You should
plan to arrive in Deadhorse the evening of Sunday, June 7 or
on the earliest plane the morning of Monday, June 8. If you
expect to join the North Slope Borough oilfield tour
(described briefly below), you will be leaving Deadhorse
either late Tuesday night or early Wednesday morning.

(These dates could change 1i1f the weather 1is bad, but weneed
to plan on them.)

You can get a TR from me for your travel. But I°1l be
leaving Juneau on Thursday., May 21, so get it while it"s
hot.

Please keep me informed about the travel expenses youbill
to the Committee. I need to keep a current budget.

Lodging

The North Slope Borough will provide lodging for the entire
group at Deadhorse and Kuparuk. Please pick a roommate and
let me know so that 1 can tell the Brrough. The
accommodations are regular motel-type.

North Slope Borough activities



North Slope Borough activities

So far the Borough has indicated an iInterest in showing the
group some of i1ts facilities in Service Area 10. On Tuesday
morning, if the tour of the calving grounds is complete, the
.Borough plans to take the group over to Kuparuk for a visit
that could last overnight. I should have more details on
this soon and will keep you informed.

Contacts

I need to know your contact phone numbers between the end of
session and June 7. My schedule is like this: May 21
travelling; May 22 - June 2 at 804-491-1999; June 2 -June 6
at 202-234-6030; June 7 travelling. Please call me anytime.
I will appreciate being posted of any changes in your plans.

I am attaching a copy of Rep. Gotten"s original memo on the

trip and of USF77S"s invitation for your review and files in
case you have not received this information.

Distribution list

Rep. Pearce Rep. Cotten

Rep. Springer Rep. Shultz

Re Hoffmann Rep. Adams

F - Herrmann Rep. Grussendorf
Rep. Davidson Rep. Davis

Rep. Sund Rep. Boyer

Rep. Navarre Rep. Menard

Louann Cutler
Doug Rickey



REPRESENTATIVE P.0. BOX 296. EAGLE RIVER, AK 39577
SAM COTTEN P.0. BOX V, JUNEAU AK 39811
DISRCT B

Alaska State Legislature

H ouse of Representatives

TO: Resources Committee members
Rep. Ben Grussendorf
Rep. A1l Adams

FROM: Rep. Sam Cotten, co-Chair
SUBJECT Caribou calving iIn ANWR
DATE: May 7, 1987

The Department of Interior will be inviting the House and
Senate Resources Committees and the presiding members of
each body to tour the caribou calving grounds in the Arctic
National Wildlife Refuge. Please keep in touch with my
staff in response to this memorandum.

Scheduling

The current itinerary is to leave Deadhorse (Prudhoe Bay) in
the morning on Monday, June 8, for half- or full-day
overflights of the area. This schedule is subject to
change, Mv staff will need to know a contact phone number
for you after session iIn case the schedule does change. The
Interior Department projects that the calving will occur no
earlier than June 8, but that the schedule could slip back a
day or two, to the 9th or 10th of June. Likewise, if the
weather prevents a tour on Monday, the Department will
reschedule it for Tuesday.

This means that it will be best to schedule for arrival at
Deadhorse on the evening of Sunday, June7.

My staff is also trying to schedule some other oil-field and
North Slope Borough tours for Tuesday and Wednesday after
the calving grounds tour. |If there is something that you
are particularly interested in, please contact Ned Farquhar.
I will let you know a more definite schedule for ancillary
activities as soon as i1t shapes up.

Departure will depend on logistics and conditions on Monday
and Tuesday; it should be safe to plan to leave Deadhorse on
Tuesday evening or Wednesday morning as long as there are no
disruptions. IT you decide not to participate in the oil-
field or Borough tours, you could departMonday evening or



