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A second provision in section 28 amends the 
Mineral Leasing Act of 1920, as amended, by grant­
ing 52 1/2 percent per annum of the net proceeds 
realized from coal, phosphates, oil, oil shale, 
and sodium on the public domain in Alaska shall be 
paid to the State of Alaska for disposition by the 
legislature thereof.

The payment of these proceeds is recommended 
in return for Alaska not being covered by the Rec­
lamation Act of 1902, as amended. The Reclamation 
Act provides that in the 17 Wes'. p m  States 52 1/2 
percent of the oil- and gas-lease revenues goes 
into the reclamation fund; 37 1/2 percent is re­
turned to the respective States, and the remaining 
10 percent is retained by the Federal Government 
for administration purposes.

H.R. Rep. No. 624, 85th Cong., 1st Sess. 7-8 (1957).

4. The same point is reiterated in the sectional
analysis.

Subsection [28](b) amends tne act to promote 
the mining of coal, phosphate, oil, oil shale, 
gas, and sodium on the public domain approved Feb­
ruary 25, 1920, by providing that 52 1/2 percent 
of the proceeds received therefrom shall be 
covered into the State treasury for disposition by 
the State legislature.

The payment of these proceeds is recommended 
in return for Alaska not being covered by the Rec­
lamation Act of 1902, as amended. The Reclamation 
Act provides that 52 1/2 percent of the oil and 
gas revenues goes into the reclamation fund; 37 
1/2 percent is returned to the respective States 
and the remaining 10 percent is retained by the 
Federal Government for administration purposes.

Id. at 23.

5. A Senate Report made Alaska's entitlement to 90
percent of federal oil and gas leasing revenues even clearer.

Some of the additional costs connected with 
statehood will be met by granting the State a rea­
sonable return from Federal exploitation of



resources within the new State. In the past the 
United States has controlled the lion[']s share of 
such resources and, in some instances, retained 
the lion's share of the proceeds. This situation, 
though it has not proved conducive to development 
of the Alaskan economy, may have been proper at 
times when the United States paid a large part of 
the expense of governing the Territory. However, 
the committee deems it only fair that when the 
State relieves the United States of most of its 
expense burden, the State should receive a realis­
tic portion of the proceeds from resources within 
its borders. The divisions of proceeds estab­
lished in the bill are determined by comparisons 
with other States and consideration of the geo­
graphic facts which apply to Alaska.

Section 22 of the bill extends to the State 
the provisions of Public Law 88, 85th Congress, 
which was approved July 10 of this year. Under 
this new law the Territory receives a total of 90 
percent of the profits from government coal mines 
and 90 percent of the profits from operations 
under the Mineral Leasing Act. Prior to the 1957 
law, Alaska received none of the proceeds from 
government coal mines and 37 1/2 percent of the 
proceeds from mineral leasing operations. Without 
section 22 in the bill, che new State would not be 
within the purview of the 1957 act.

S. Rep. 1163, 85th Cong., 1st Sess. 3 (1957).

6. During the floor debate on Alaska statehood in the
House of Representatives, one congressman outlined the relation­
ship between the extensive federal withdrawals and the entitle­
ment to 90 percent of all mineral leasing revenues which, in
addition to the land grant, would form the "foundation" of
Alaska's entry into the Union.

Mr. DAWSON of Utah. .•. .

Further, over 92-million acres -- both in and 
out of the defense area -- already have been with­
drawn by the Federal Government, and these include 
much of the most valuable resources. They in­
clude, for example, nearly 21-million acres of the
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best forest lands and nearly 49-million acres of 
oil and gas reserves.

As to that lion's share of lands which would 
remain under Federal control, Alaska would receive 
-- for the support of its public schools -- 5 per­
cent of the net proceeds from the sale of any land 
by the Federal Government.

Additionally, Alaska would receive 90 percent 
of the proceeds from the operation of Government 
coal mines and from the production of coal, phos­
phates, oil, oil shale, and sodium from the public 
domain. Reflecting Alaska's exclusion from the 
Reclamatioin Act of 1902, these are the same pro­
visions which this Congress approved -- by consent 
-- for the Territory of Alaska last year in Public 
Law 85-88.

. . .

These provisions are the fourdation upon 
which Alaska can and will build to the enormous 
benefit of the national economy shared by her 
sister States. We cannot make Alaska a "full and 
equal" State in name and then deny her the where - 
withal to realize that status in fact.

85 Cong. Rec. 9360-9361 (1958).

7. During the floor debate in the Senate, an opponent 
of statehood for Alaska argued that the sharing of mineral reve­
nues with the new State of Alaska, as a means to "alleviate" the 
adverse effect of continued federal control of significant acre­
age and resources, would result in Alaska being too dependent on 
those federal revenues.

Hr. ROBERTSON. . . .

The uniqueness of the Alaska land situation 
is further emphasized in the committee report, 
which points out that on the occasion of admission 
of existing States land grants amounted t.o a maxi­
mum of 6 to 11 percent of the total land area, and 

^  much acreage already had passed into private
taxpaying ownership, whereas in Alaska, even after

- 7 -
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a grant of unprecedented propotions to the pro­
posed State, the Federal Governmei c would continue 
to control more than two-thirds of the total acre­
age and an even larger percentage of the 
resources.

To alleviate this situation to some extent, 
the bill proposes to share with the State profits 
from Government coal mines, mineral leases, and 
the fur monopoly, which, of course, would make the 
State government a pensioner dependent on the 
Jentral Government to a much greater extent than 
the existing States which already, in my opinion, 
have jeopardized their constitutional rights by 
too ready acceptance of Federal handouts for a 
variety of public works and welfare programs.

85 Cong. Rec. 12020 (1958).

8. A supporter of Alaska statehood introduced a De­
partment of Interior memorandum outlining the "new sources of 
revenue available to Alaska," one of which was listed as "oil and 
gas leases (90 percent to the State)." Another supporter then 
pointed out that oil had just been discovered in Alaska, and that 
discovery "will have a tremendous impact on the ability of the 
new State to provide the essential resources to support itself."

Mr. CHURCH. . . .

Mr. President, I wonder if the Senator from 
Florida will permit me to offer at this point in 
his address a memorandum which I have received 
from the Department of the Interior, which is 
directed to the very subject on which the Senator 
is now elaborating, namely, the capacity of Alaska 
to support statehood.

We have heard in the course of this debate 
many exaggerated statements about how statehood 
would impose an impossible burden upon the 
undeveloped economy of Alsska. If one were to 
listen uncritically to such statements, one might 
be led to conclude that statehood would drive the 
Alaskan economy into insolvency and bring ruin 
upon the people there.

I think this memorandum effectively gives a 
rebuttal to that argument, in that it shows

- 8 -



precisely what the additional costs for statehood 
would be, and what the additional income to the 
newly farmed State government would be, by virtue 
of the provisions contained in the pending bill.

The PRESIDING OFFICER. Without objection, 
the memorandum referred to by the Senator from 
Idaho will be printed in the Record.

The memorandum is as follows:

New Revenues Available to Ale ika

Oil and gas leases (90 percent
to the State)............... $3,000,000

Mr. JACKSON. . . .

I should like to point out one further con­
sideration in connection with the financial abili­
ty of the proposed new State to take care of its 
responsibilities. Just 11 months ago we witnessed 
the first oil strike of any substance in Alaska. 
A little more than a year ago about 5 million 
acres were under lease, or applications were 
pending with respect thereto. The most recent 
check, in May, showed 32 million acres covered by 
oil leases or lease applications.

The program involves all the major oil compa­
nies and numerous independent oil companies. We 
have been advised in the Committee on Interior and 
Insular Affairs, where some of the legislation on 
this subject is handled, that the signs are most 
hopeful for a tremendous oil development in the 
area which will become a State.

I add that one point because it will have a 
tremendous impact on the ability of the new State 
to provide the essential resources to support 
itself. This is a factor not indicated in the
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Secretary's analysis of the ability of the new 
State to do the job.

85 Cong. Rec. 12207-12208 (1958).

9. An opponent of statehood again pointed to the 90 
percent entitlement in the statehood bill as evidence of the 
"prevailing doubt" regarding the ability of the new state to 
support itself.

Mr. TALMADGE. . . .

The prevailing doubt of Alaska's ability to 
support itself is evidenced by the generous 
special considerations which are made for it in 
this statehood act.

In addition [to a large land grant], it would 
be granted:

Ninety percent of the profits from Government 
coal mines and operations under the Mineral Leas­
ing Act, of which 37 1/2 percent of the latter 
would be earmarked for roads and schools.

These considerations have been referred to 
variously as a "dowry" and "the greatest giveway 
of natural resources in the history of this 
country."

85 Cong. Rec. 12297 (1957).

10. Finally, the permanent and irrevocable nature of the 
granting of statehood was described.

Mr. BUTlER. . . .

Despite all its complex features, the primary 
purpose of the bill is to grant statehood. A bill 
which grants statehood is not some minor piece of 
legislation, but is a major function of the 
national legislature. We cannot undertake to

- 10 -



perform that function without reminding ourselves 
that we are asked to make a grant which may not be 
revoked. We cannot, therefore, consider these 
bills as we would ordinary legislation in the 
sense that ordinary legislation may be amended or 
changed in subsequent years as experience 
dictates. . . .

My research has also developed that there is 
contained in the bill provisions which have the 
effect of giving away more revenue and more prop­
erty than has ever been given to any State in its 
enabling act.

85 Cong. Rec. 12316-12317 (1958).

- 11 -
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HOUSE OF REPRESENTATIVES 
COMMITTEE O N  RESOURCES

pouch v
JUNEAU. ALASKA 00011 

(007) 4 63*3713

MEMORANDUM

To: Rep. Sam Cotten, Co-Chair
Rep. Adelheid Kerrmann, Co-Chair 
Resources Committee members

From: Ned Farquhar, Staff

Subject: ANWR revenue issues 

Date: March 2, 1987

BACKGROUND

This memorandum treats state-federal revenue issues 

related to proposed oil and gas activity in the Arctic 

National Wildlife Refuge (ANWR). The State of Alaska is 

entitled to 90% of the revenue derived by the federal 

government from mineral leasing activity (including oil and 

gas) on public lands in Alaska, including national wildlife 

refuge lands. Because of ANWR's oil and gas potential, the 

State of Alaska has a large stake in the federal decision 

regarding ANWR's status. Alaska's revenue entitlement is 

being discussed in Alaska and in Washington, and is mentioned 

in HJR 9 by the Resources Committee.

ISSUES

1. The coastal plain is presently closed to oil and gas 

leasing. Section 1002(i) of ANILCA closed the coastal plain 

of ANWR to oil and gas exploration and drilling by withdrawing 

it from the operation of mineral leasing laws, including the 

Mineral Leasing Act of 1920. Until Congress acts to reopen 

the coastal plain, public lands within ANWR cannot be made 

available for oil and gas leasing. (Attachment One - ANILCA 

Sec 1002(i).)
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2. Congress intends to return 90% of the mineral leasing 

re/enue from public lands to all states. During the early 

1900's, when the federal government adopted policies favoring 

retention of public lands, Congress decided that the States 

and their political subdivisions should benefit fiscally from 

the presence of retained federal land not subject to property 

taxation. The Mineral Leasing Act of 1920, as amended, 

implemented this policy by requiring that 90% of leasable 

mineral revenues would be returned to the States. (Attachment 

Two - pertinent sections of the Mineral Leasing Act.)

3. Alaska and the other western states receive 90% of 

mineral leasing revenues, but on a different formulation. 

Western states participating in the Reclamation Fund, created 

by the Reclamation Act of 1902, receive 50% of leasable 

mineral revenues directly, and another 40% is invested in the 

Reclamation Fund. Alaska is not contiguous and has less need 

for irrigation/impoundment development; thus it does not 

participate in the Reclamation Fund and receives 90% of 

mineral leasing revenues directly.

4. Alaska receives 90% of public land mineral leasing 

revenues as part of the solemn compact between the United 

States and Alaska at Statehood. When Congress enacted the 

Alaska Statehood Act, it included a "major provision" 

(according to the Legislative History) returning 90% of the 

mineral leasing revenues from federal public land directly to 

the new State of Alaska. This was in the form of an amendment 

to tha Mineral Leasing Act of 1920. According to the Attorney 

General, such provisions of a Statehood Act are "obligatory" 

upon the United States. Based on the nature of the Statehood 

compact, Alaska would have a "very strong (legal) argument" if 

Congress wei •' to attempt to amend the formula unilaterally. 

(Attachment Three - Attorney General's opinion on ANWR 

issues.)

Rep. Cotten - ANWR revenues



Rep. Cotten - ANWR revenues

5. Participation in the Reclamation Fund has directly 

benefited the western states, except Alaska. The Reclamation 

Fund is a token mechanism for funding irrigation and 

impoundment projects in western states. In 1982, for 

instance, public land revenues to the Fund (mineral leasir.j, 

land and timber sales) from the participating western states 

totalled about $450 million, but expenditures on reclamation 

projects in the same states were about $800 million (including 

some general fund payments and revenue from reclamation 

projects). Through its history the Reclamation Fund has been 

fortified by large contributions of general fund dollars, in 

addition to public land and reclamation project revenues. 

(Attachment Four - Map showing western states Reclamation Fund 

contributions/receipts for 1982.)

6. Alaska public lands subject to 90% revenue-sharing 

include ANWR. In the Kenai Moose Range case (1931), the 

United States Supreme Court held that "(r)evenues generated by 

oil and gas leases on federal wildlife refuges consisting of 

reserved' public lands...must be distributed according to the 

formula provided in...the Mineral Leasing Act of 1920." Thus 

ANWR public lands, if not closed to leasing by ANILCA 1002(i), 

would be subject to the Mineral Leasing Act of 1920, including 

the 90% revenue sharing pri ision.

7. The former Naval Petroleum Reserve No. 4 ("Pet-4") was 

exempt from the 90% revenue sharing provision; Alaska has 

never had a 90% entitlement on the Pet-4/NPRA acreage. In his 

recent speech before the Alaska Legislature, Senator Stevens 

stated: "Many in Congress remember that reduction of Alaska's

share to 50% was part of the price of opening the 23 million 

acre National Petroleum Reserve-Alaska." In fact, naval 

petroleum reserves (including the former Pet-4) are 

specifically exempted from the leasing and revenue-sharing 

provisions of the Mineral Leasing Act of 1920. The State of
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Alaska never enjoyed a 90% entitlement to revenues from 

production on Pet-4/NPRA acreage; thus there was never a

"reduction of Alaska's share to 50%." Only if Pet-4 had been

turned over to the Department of the Interior without special 

legislation affecting Alaska's revenue share could NPRA have 

been public land subject to the usual 90% r«venue-sharing 

arrangement.

3. When Congress established the National Petroleum 

Reserve - Alaska (NPRA) in 1976. it raised Alaska's revenue 

share from 0% to 50%. Appearing before the Committee, U.S. 

Fish and Wildlife Service Alaska Region Director Bob Gilmore 

said that the Interior Department expects Congress to use the 

NPRA model (a 50% entitlement for Alaska) as a basis for

opening ANWR, and that the Interior Department would use a

similar mechanism if it agreed to an overriding revenue 

retention provision in the pending land trade contracts. In 

fact, the legislation which opened Pet-4 to oil and gas 

leasing, including revenue sharing, is a poor example for 

reduction of the State of Alaska's revenue share from ANWR.

The. State's revenue expectations for the affected acreage 

jumped from 0% to 50% with the passage of the NPRA Act in 

1976, which removed the land from its exempt status under the 

Mineral Leasing Act of 1920.

9. If the United States proceeds with land trades 

affecting Alaska's 90% entitlement, would the State be able to 

challenge the exchanges on the basis of its prior existing 

right? In a recent letter to Asst. Interio . Secretary Bill 

Horn, Rep. Cotten asked whether the Interior Department 

believes that it may trade Alaska1s existing right without 

Alaska's concurrence. No response has been received.

However, in the attached opinion, the Atcorney General 

indicates little faith that the courts would accept the 

argument that the 90% entitlement in the Statehood compact
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"also constituted an implied promise not to convey federal 

lands to third parties..."

10. Congress must generally treat the States equally; 

can it create a new leasing mechanism, or segregate ANWR 

lands, with the purpose of reducing or eliminating Alaska's 

rightful share of mineral leasing revenues from ANWR? Rep. 

Cotten has asked the Attorney General whether there are 

"foreseeable circumstances under which federal lands in the 

coastal plain could be considered other than 'public land' 

subject to the Mineral Leasing Act and the 90/10 federal-state 

revenue-sharing arrangement."

SUMMARY

The State of Alaska has a strong case to support its 

contention that the 90% revenue sharing entitlement is part of 

the Statehood compact and that any oil and gas revenues 

derived from federal lands in ANWR must be subject to this 

provision as it exists. If Congress decides to open ANWR, and 

wishes to do so in a manner that will not be susceptible to 

legal challenge, Alaska's concurrence will be necessary on any 

reduction in the existing 90% entitlement.

Attachments
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tendings and order or the Secretary shall be set aside by such coutWl 
tHfcv are not found to be supported by substantial evidenceirns 
pnrWded in section 70l!(2)(E) of title 5, United States Code. J
(3j\fany person foils to pay an assessment of a civil penalty/guinst 

him ufaer paragraph (1) after it has become final .or yfter the 
approprnde court has entered final judgment in favor .o^ie Secre­
tary, the Secretary shall refer the matter to the AttormVCeneruI of 
the UnitedVlutes, who shall recover the amount nXssed in any 
appropriate mUricl court of the United States. In^fch uction, the 
validity and appropriateness of the final order iUrposing the civil 
penally shall noilte subject to review. f
(4) The Secretary may compromise, modifijTor remit, with or 

without conditions, civil penalty which issJSoject to imposition or 
which has been imposed under this subsection unless the matter is 
pending in court for judicial review ot/recovery of assessment.
(h) R e p o r t  t o  CoNGRES^-Not earlityrthan five years after the 

enactment date of this Ac^nd not la^r than five years and nine 
months after such date, the qecretoX shall prepare and submit to 
Congress a report containing— \

(1) the identification by n M s  other than drilling of explora­
tory wells of those areas wtfni&tlie coastal plain that have oil 
and gas production potenXl aiVestimate of the volume of the 
oil and gas concerned; J T
(2) the description ol̂ ne fish antroildlife, their habitats, and 

other resources tluX are within tflta areas identified under 
paragraph (1); f
(3) an evaluatingof the adverse effecls\hat the carrying out of 

further explornMon for, and the development and production of, 
oil and gas wikmn such areas will have on tn̂ resources referred 
to in paragraph (2);
(4) a de Jfription of how such oil and gas, if\roduced within 

such any/may be transported to processing facilulbs;
(5) aurevnluanon of how such oil and gas relates twilie national 

needJor additional domestic sources of oil and gas; anon
(Gr the recommendations of the Secretary with respect to 

wither further exploration for, and the development aLd pro- 
^Iction of, oil and gas within the coastal plain shook! be 
^permitted and, if so, what additional legal authority is neceafory 
to ensure that the adverse effects of such activities on fish mLl 

X  wildlife, their habitats, and other resources are avoided oW
f   minimised --- ----- ---------------- ----
I ( i )  E f f e c t  o f  O t h e r  L a w s .— Until otherwise provided for in law 
I enacted after the enactment date of this Act, all public lands within 
I the coastal plain are withdrawn from all forms of entry or appropri- J ation under the mining laws, and from operation of the mineral 
I leasing laws, of the United States. ___I    . . . ^ ---------- --------------------- ,  -------- . .  — *̂* — .i-r .....

I PROHIBITION ON DEVELOPMENT

is USC 3143. I ate. 1003. Production of oil and gas from the Arctic National 
I Wildlife Refuge is prohibited and no leasing or other development 
I leuding to production of oil and gas from the range shall be under- 
1 taken until r.uthorized by an Act of Congress.

111 "'■■N'tH'mmffS PORTION OF mill!
Report lo gEC lQQ.l A a j t f  ̂nliy|[ ̂  yji hi the
lGHSC'iU-l JUULdMRtjTTSr nonsuitubility for preservation as wildernes3*7Tfttu)

1 ULH-ilO Ijii *t ,/U—illl—UVjKj. c, li/OU
g^ftF e fc ru l la n d s  d esc rib ed  in  sec tio n  1001 a n d  re p o r t  h is  fin d in g s  

P r e \ le n t .
(b)V’lie President shall advise ‘lie Senate and the Hous/of 

Hcprê ntatives of his recommendations with respect lo the des 
lion of t\e areu or any part thereof as wilderness together with/ map 
thereof a\l a definition of its boundaries. /
(c) Subject lo valid existing rights and the provisions of seĉ on 1002 

of thia Act,Vie wilderness study urea designated by this sec/on shall, 
until Congrqe. determines otherwise, be administered by/he Secre­
tary so as toVaintain presently existing wilderness ch/racter and 
potential for Vclusion in the National Wilderness /reservation 
System. Already established uses may be permittedrto continue, 
subject to such rVtrictions as the Secretary deems t̂ irable, in the 
manner und degr<\ in which the same were being inducted on the 
date of enactment ovhis Act.

I’ rotmlrntinl 
recommend, 
to Con^reta

WlLDLlV RESOURCES PORTION OF SyUDY

S ec . 1005. The SecretAv shall work closely w/h the State of Alaska 1G u s e  3145 
and Native Village andvtegional Corporat/ns in evaluating the 
impact of oil ana gas exploration, development, production, and 
transportation and other hVman activitie&/on the wildlife resources 
of these lunds, including impacts on the Ayetic and Porcupine caribou 
herds, polar bear, muskox, Aizzly beayf wolf, wolverine, seabirds,
6hore birds, and migratory watVfowl. i/addition the Secretary shall 
consult with the appropriate agWies/f the Government of Canada 
in evaluating such impacts partiel̂ aijy with respect to the Porcupine 
caribou herd.

ConsullntioM 
with Conndii 
Government

TRANSPORTATION ALTERNATIVES PORTION OF STUDY

. id gt 
nsult will

S ec. 1000. In  s t u d y i n g  oil  
systems, th e  S e c r e t a r y  s h a l l  ci 
talion a n d  s h a l l  c o n s id e r —

(1) the extent to wlylth environ 
feasible alternative rouifes could be e:
(2) the prospective op and gas prod 

of Alaska for each altifrnative transp
(3) the environnyfntal and econo 

associated with sudn alternative rout

ARCTIC RESEARCH S

S ec. 1007, (a) l/ n  Secretary, the Sec 
Secretary of EndFgy 6liall initiate and 
mission, facilitU* and administration of 
Laboratory (N/RL), at Point Barrow, Alt 
the historicalResponsibilities carried out 
bution to ap/ied and basic Arctic reseat 
wily address and the Secretary shall mal 
need for ryairecting the United States Ar 
role of t^ NARL facilities in developii 
Policy.
(b) Tfie Secretaries shall assess the 

fl) developing relevant scientific 
ivironment and utilizing applied rc 

r Jnique problems the Arctic presents i 
(B) minimize the impact of resource d

g l lp r n a l i v a  I .n m .n n .1  - t l —  1<; tJSt' 3141*
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jrvalion of helium gas hearing land on llie public domain, see seclion 167a of Title 
National Defense.

KcscttleincfffM̂ds for Navajo tribe, transfer of interests of United Stales aŝ cSor under)) 
chapter. sccTiA|mn 640d-10 of Title 25, Indians.

Kcview of withdrawals IirflkcUjn stales which closed lands to amsakWlatlon under this cha 
see section 1714 of TillcffAfîiaiblic lands.

Kcvocalion of reservation of certain tamhainand aruuJt̂Taouina Head and restoration to pub 
la. ds, except that such lands be wilhJraMamfrn entry under this chapter, see section I? 
of Title 43.

Status of cffcrs for noncomnctiruitfTnrand gas leaset̂Rfckmts conveyed lo Alaska natlJ 
corporations or indivtyjilWlaska natives, sec section l63J*6ŝ nk 43. ~>al

Sleeve National Cottscyfimoit Area, mineral exploration and dcvclapuicmfâ g yction 460min-l3 
of Title LkarimTTcrvalion.

SUBCHAPTER I—GENERAL PROVISIONS

tl§ 181- Lands subject to dlspos iion; persons entitled to bcnê J 
fils; reciprocal privileges; helium rights reserved

Deposits o f  coal, phosphate, sodium , p o ta ss iu m , oil, oil  shale, g ilsoniteJ 
(inc lu d in g  all vein-type so lid  h yd ro ca rbo n s) ,  o r  gas, a n d  lan ds  c o n t a i n i n g ^  
such  deposits  ow n ed  by  the United S ta tes,  in c lu d in g  those  in n a t io n a l ) !  
forests, bu t  exc lud ing  lan d s  acqu ired  u n d e r  the A ppalach ian  Forest Act,1' *  
approved  March 1, 1911 (36 Slat. 961), a n d  those  in in co rpo ra ted  cities, 
towns, and  vil lages and  in national  p a rk s  a n d  m o n u m en ts ,  those  acqu ired1', 
u n d e r  o th e r  Acts subseq uen t to F e b ru a ry  25, l r 20, a n d  lan ds  w ith in  thtfl, 
nayal p e t ro leu m  a n d  oil-shale  r c ^ r v e * .  excep t  a s  h e re in a f te r  provided, shajl fl  
be  subject to disposition  in the. fo rm  and  m a n n e r  p rov ided  b y  th is  ch apter  J  
to cit izens o f  the United States, n r  to a sso c ia t io n s  o f  such  cit izens, o r  to a n , , '*  
co rpo ra tion  organ ized u n der  the  law s o f  th e  United States, o r  o f  any  StatcjT* 
o r  T e rr i to ry  thereof, o r  in the ca se  o f  coal,  oil, o il  shale, o r  gas, to? 
m unic ipali t ies.  Citizens o f  a n o th er  co un try ,  th e  laws, custom s, o r  regula-i:1 
l ions  o f  w hich  den y  s im i la r  o r  l ike  p r iv i leges  to c it izens o r  c o rp o ra t io n s  o f l f  
th is  country , shall  not b y  stock o w n ersh ip ,  s tock  holding, o r  s tock  co ntro l{|fl 
own any  interest in any  lease acqu ired  u n d e r  the p rov is ion s  o f  this  chapter, jr 

The te rm  "oil" shall  e m b ra c e  all  n o n g a s e c u s  h y d ro ca rb o n  substances^  
o th e r  than those su b s ta n ce s  leasab le  a s  coal,  o il  shale, o r  g i lson ile  (include 
ing  all  vein-type solid  hydrocarbons) .

The te rm  "com b ined  h y d rocarbo n  ('ease" sh a l l  r e f e r  to a  lease issued in'&J 
specia l ta r  sand  a rea  p u rsu an t  to sec t ion  22 6  o f  th is  ti tle  a f te r  N o vem ber  J6|| 
1981.

The te rm  "special ta r  sand a rea "  m e a n s  (1 )  a n  a rea  des igna ted  by  the ! 
S ec re tary  o f  the In ter ior 's  o rd e r s  o f  N o v e m b e r  20, 1980 (45 FRx 
76800-76801) and J a n u a ry  21, 1981 (4 6  FR 60 77 -6 0 7 8 )  a s  conta in in g^  
substantial deposits  o f  ta r  sand. .4

T he United S ta tes  re se rve s  the o w n e rs h ip  o f  and  the r ight lo extract] 
hel ium  fro m  all g a s  p rodu ced  f ro m  lan d s  leased  o r  o th erw ise  granteq  
undei the p rov is ions  o f  th is  chapter ,  u n d e r  such  ru le s  and regu la t ion s  a s l  
shall b 1: p rescr ibed  by  the S e c re ta ry  o f  th e  In te r io r :  Provided further, T h a t ]  
in the extraction o f  h e l iu m  fro m  g as  p ro d u c e d  f ro m  such  lan d s  it sha ll  * 
so  extracted  as  to cause  no substan tia l  d e lay  in  the  de l ivery  o f  gas p ro d u c t  
f ro m  the well  to the p u rc h a se r  thereof.

(Feb. 25, 1920, c. 8S. § 1, 41 S lat. 437; Feb. 7, 1927, c. 66, § 5, 44 S lat. 1058; Aug.
1946, c. 916, § 1. 60 Slat. 950; Sept. 2, I960 , Pub.L. 86 -705 , § 7 (a ), 74 Slat. 790; Nov 
16, 1981, Pub.L. 97-78, § 1(1), (4 ), 95 S la t. 1070.)

334

Ch. 3A LEASES AND PROSPECTING PERMITS
0
30 § 181

H U to r lc a l Note
References In Text. The Appalachian For- 
kt Acl, referred lo 111 llic firsl undcsignaled 
plLigraph. ii Acl Mar. I. 1911, c. 186, 36 Stal. 
96\as amended, also known as the "Weeks 
|aw\which is classified to sections 480, 500, 
513 i\l9. 521, 552 and 563 of Tille 16, Con- 
s c r v a t i c k  For complete classification of this 
Act to tRk Code, sec Short Title note set out 
under seisin 552 of Tille 16 and Tables vol­
ume.
1981 AnicAlinenl. Pub.L 97-78, in first 

par., substiluteft"gilsonite (including all vein- 
type solid hydi wui bous)," for "native asphalt, 
solid and semiso)̂  bitumen, and bituminous 
rock (including oitwipregnated rock or sands 
(rom which oil is rraverable only by special 
treatment after the daiosil is mined or quar­
ried)”, and a'Med, follWving first par., three 
paragraphs which definêuii", "combined hy­
drocarbon lease", and "s|̂ial lar sand area", 
respectively.
1960 Amendment. Pub.L.R̂-705 included 

deposits of native asphalt, solie%pnd scmisolid 
bitumen, and bituminous rork.
1946 Amendment. Acl Aug. 8?fc946, reen­

acted: existing par., less three provrtks, as firsl 
sentence uf first par., inserting "pcLssium" 
after 'sodium', which was also includnin the 
1927 amendment and substituting pr̂ sion 
for disposition of deposits "in incorpô ed 
cities, towns, and villages, and in ualioVfi 
parks and monuments, those acquired unc 
other Acts subsequent to February 25, 1920̂ 
and lands within the naval petroleum and oijj 
shale reserves" fur such disposition "in ualioi 
al patks, and in lands withdrawn or resc/d 
for military or naval uses or purposes/nd 
phrase "associations of such cilieens" f(/any 
association of such p-rsons"; form/ third 
proviso as second sentence of first ufr.; for­
mer firsl proviso, as second rar/iiscriing 
reservation of ownership provi.io/md delet­
ing "permitted" preceding "lease c/r otherwise 
granted"; and former second p/iso as provi­
so in scaond par.
1927 Amendment. Acl F5# 7, 1927, includ­

ed deposits of potassium.
Short Title of 19.81 Amendment. Pub.L. 
97-78. Nov. 16, I98I./3 Slat. 1070, which 
generally made provi jfn for a combined hy- 
dtocarbon lease ih/gh an amendment of 
this section and scions 187 184, 209, 226, 
241, 351, and 35/f this till and tbe enact­
ment uf proviso/ set out as a note under this 
section, is po/arly known as the Combined 
llydrocarboi/casing Acl uf 1981.
Short TIJf of 1976 Amendment. Pub.L. 
94-377. §/a), Aug. 4, 1976, 90 Slat. 1083, as 
amendc.lfly Pub.L 95-554, § 8, Oct. 30, 1978, 
t92 Slat/075, provided that: 'This Acl (enact­
ing sc/ons 202a, 208-1 and 208-2 of this title, 
amc/ing sections 184, 191. 201, 203, 207, 209 
aii<Up52 of this title, repealing sections 201-1 
at# 204 of this title, and enacting provisions 
T nut as nulcs under sections 184, 201, 201-1,

203, and 204 uf this title) may be cited at It 
'Federal Coal leasing Amendments Ac/f 
19 V
Snarl Title of I960 Amendment. Ŝ Gon 1 

of Pub.!.. 86-705 provided that Pub.1.286-705, 
which amended sections 181, 182, K4, 137a 
226, 226-1, 226-2, and 241 of lh/lllle. and 
enacted provisions set out as no./under sec­
tions 187a and 226 of this title ijfy be cited as 
the ‘Mineral leasing Act Re/ion of *960."
Short Title of 1946 A m e n /e n l .  Act Aug. 

8, 1946, c 916, 60 Slal.̂nO, as amended, 
which enacted sections Iwa, 187b, 226c, and 
236b of tills title, amendlcl sections 181, 184, 
188, 193, 209, 225. 22/nd 285 of this title, 
repealed sections 223/226a, and 226b of this 
iille, and enacted a/ivision set out as a note 
under section 18l/f this title, is popularly 
knuwn as tbe O'/honey-Haich Acl.
Short Title o/927 Amendment. Act Feb. 

7, 1927, c. bm 44 Slat. 1057, as amended, 
which enact/sections 281 lo 287 of this title, 
amended s/ons It'I and 193 of this title, and 
repealed /lions 141 to 152 of this title, is 
popularl/nmvn as the Potash Leasing Acl of 
1927 a/the Potassium Acl of 1927.
Sin/  Tille. This chapter is popularly 

kno/ as ihe General (.casing Acl, Ihe Mineral 
La/s Leasing Acl, the Mineral lands Leasing 
ôf 1920, Ihe Mineral Leasing Acl. ihe Min- 

Fill Leasing Acl of 1920, and (lie Oil Lands 
tasing Act.
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30 § 189
N o ls  12
on (lie amount Sksuch lanes, and thete was 
nothing In (lie l.ingLigc or legislative history 
of ihis section to swxnl an assertion that 
Congress intended to nUxiinizc and capture 
through royalties all “eAminlc rents' from 
Ihe milling of federal coal.Tgjd then to divide

MINERAL LANDS AND MINING

the proceeds with the slate if accordance with 
formula. ConunonwcaltkRRdison Co. v. Mon­
tana, Mont. 1981, 101 29(6. 453 U.S. 609,
69 LEd.2d 884. rJRtrlng denied 102 S.Ct. 
!89, 453 U.S. 92IJI5 l.feDd 1023.

§ 190. Oalli; requirement; form; JJffnks

All s la lem enls , reprcscn la l io tf lk  o r  r c n ^ l s  re q u ire d  by  the S e c re ta ry  o f  
the In terior  u n d e r  this  ch a p te r  sltaU I w u p o n  oath, un le ss  o th erw ise  spec i ­
f ied  by him , and in such  fo rm  and  i ^ ^ t  such  b la n k s  a s  the S ec re ta ry  o f  the 
In ter io r  m ay require.

(Feb. 25, 1920, c. 85, § 33. 41 S la^ ftO .)
Cross Referenceŝ

Foreign Intelesls in leases oĴTfdic lands made under Ihis secÂgi, see section 7435 of Tille 10, 
Armed Forces.

Jurisdiction and conlî v̂cr naval petroleum reserves covered GĴcascs granted under Ihis 
sccliun, see seujBn 7421 uf Title 10. 

haws applicable, ̂Rscclions 275 and 285 of this title.

West’* Federal Forms

—    I " mu......— ————1— — a—
§ 191. Disposition of moneys received

All m o n ey  received fro m  sales, bon uses,  roya lt ie s  inc lu d in g  in terest  
ch a rges  collected u n d e r  the Federal Oil and Gas Royally  M anagem ent Act 
o f  1982 [30 U.S.C.A. §  1701 el seq.], a n d  ren ta ls  o f  the pub lic  lands u n der  
the provis ions o f  this  ch a p te r  and the  G eotherm al  S team  Act o f  1970 [30 
U.S.C.A. §  1001 et seq.], n o tw ithstanding  the p rov is ion s  o f  sec tion  20 
th e re o f  [30 U.S.C.A. §  1019], shall  be  paid  in to  the T re a su ry  o f  the United 
States; 50 p er  cen tum  thereof  shall  be  paid  by the S ec re ta ry  o f  the T rea su ry  
lo  the S la te  o th e r  than Alaska w ith in  th e  b o u n d a r ie s  o f  w hich  the leased 
lan ds  o r  deposits  a re  o r  w ere  located; said  m o n ey s  paid I, a n y  o f  such  
Sta tes  on  or  a f te r  Jan u ary  1, 1976, to  be  used b y  such  S ta le  and its 
subdivisions, as  the leg is la ture  o f  the S ta te  m ay d irec t  g iv ing  p r io r i ty  to 
those subdiv is ions  o f  the S ta le  socia l ly  o r  eco n o m ica lly  im pacted  by deve l ­
opm en t o f  m in era ls  leased u n d e r  th is  ch apter ,  fo r  (i ) p lanning, (i i)  co n ­
struction  and m ain tenance  o f  pub lic  facil i t ies ,  ; n d  (i ii) p rovis ion  o f  pub lic  
service; and excepting  those f ro m  Alaska, 40 p e r  cen tu m  th e re o f  shall  be  
paid into, reserved, appropria ted , as  p a r t  o f  the rec lam ation  fu n d  crea ted  
by the Act o f  Congress  kn o w n  as  the R ec lam ation  Act, approved  Jun e  17, 
1902, and o f  those f ro m  Alaska, 90  p e r  c e n tu m  th e re o f  shall  be  paid to the 
State  o f  Alaska fo r  disposition  b y  the leg is la tu re  thereof:  Provided. That all 
m oneys  which m ay a ccru e  to the United S ta le s  u n d e r  the p rov is ion s  o f  this  
chapter  and the G eotherm al S team  Act o f  1970 f ro m  lan ds  w ith in  the naval 
petroleum  re serves  shall  be  deposited  in the T re a su ry  as  "m isce l laneous  
receipts", as provided by  sec tion  7433(b ) o f  Tit le  10. All m on ey s  rece ived 
u n der  the provis ions o f  th is  ch a p te r  and  the  G eotherm al  S team  Act o f  1970 
not o therwise d isposed o f  by  this  sec tion  sha ll  be  cred ited  to m isce l laneous  
receipts. Paym ents to S ta tes  u n d e r  th is  sec t ion  w ith  respect to any  m oneys  
received by the United Stales, shall  be  m a d e  not la te r  than  the  last bus iness  
day o f  the month in which such  m o n ey s  a re  w a rran te d  by the United S ta les
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T rea su ry  to  the S ec re ta ry  a s  hav ing  been received , except f o r  any p o rt io n  o f  
such m oneys w hich is u nd e r ch a llenge and  p laced in  a suspense account 
pending re so lu tio n  o f  a d ispute . Such  w a rra n ts  sh a ll be issued by the 
U n l" :d  States T rea su ry  n o t la te r than 10 days a fte r  receipt o f  such m oneys 
by the T reasu ry . M oneys p laced  in  a suspense accoun t which a rc  d e te r­
m ined to  be payab le  to  a S ta te sh a ll be m ade not la te r  than Ihe last business 
day o f  the m on th  in  w h ich  such d ispu te is reso lved . Any such am oun t 
p laced in  a  suspense accoun t pend ing  re so lu tio n  sh a ll b ea r interest u n til the 
d ispute is reso lved .
(Feb. 25, 1920, c. 85, § 35. 41 Slat. 450; May 27. 1947, c. 83, 61 Stal. 119; Aug. 3, 
1950. c. 527, 64 Slat. 402; Ju ly 10, 1957, Pub .L  85-88, § 2, 71 Slat. 282; Ju ly 7. 1958, 
Pub .L  85-508, §§ 6 (k \  28 (b ). 72 Slat. 343. 351; Apr. 21. 1976, Pub .L  94-273, § 6(2). 
90 Slat. 377; Aug. 4, 1976, Pub .L  94-377, § 9, 90 Slat. 1090; Sept. 28. 1976, Pub.L. 
94-422, T ille  I I I , § 301, 90 Slat. 1323; Oct. 21, 1976, Pub .L  94-579, T ille  I I I , 
§ 317(a), 90 Slat. 2770; Jan. 12, 1983, Pub .L  97-451, T ille  I, § 104(a), 111(g), 96 S la l 
2451. 2456.)   —

Reference. In Tex. The Federal Oil and 
CĵKoyally Management Acl of 1982, referred 
lo irSifxl, ia Pub.L 97-451, Jan. 12, 1983, 96 
Slal. âJ7, which is classified generally to 
chapter Id (section 1701 el seq.) of this title. 
For com pour classification of Ihis Acl lo the 
Code, see SrWl Title nolc sel out undei sec­
tion 1701 of ink title and Tables volume.
The Geollicrûl Steam Acl of 1970, re­

ferred lo in lexl.̂ kPub-L 91-581. Dec. 24, 
1970, 84 Slal. 1566, wkich is classified princi­
pally lo chapter 23 (sccnkn 1001 cl seq.) of this 
title. For complete classification of this Act lo 
the Code, see Short Tille n(Ue .el out under 
section 1001 of this title anckfables volume.
The Reclamation Act, referreoyo in text, is 

Acl June 17. 1902, c. 1093, 32 9kn. 388, as 
amended, which is classified generalVto chap­
ter 12 (section 371 cl seq.) of Title 4APublic 
Lands. For complete classification of iiVAcI 
lo Ihe Code, see Short Tille note sel out umfer 
section 371 of Title 43 and Tables voluiir
Codification. Ŝection 7433(b) of Tille I 

was substituted for *lhe Acl of June 4, 1920 ' 
Slal. 813), as amended June 30, 1938 (52̂&t. 
1252)*, which was classified to scctioî R of 
former Tille 34, Navy, on authority ô Rl Aug. 
10. 1956, c. 1041, § 49(b). 70A Sl̂ 640. the 
firsl section of which enacted TjĴIO, Armed 
Forces.
Provisions uf Ihis section̂fiicli authorized 

ihe payment of monies jjnthe Territory of 
Alaska were omitted as ufperscdcd by the pro­
visions authorizing tljĵPaymcnt of monies lo 
the Slate of Alaska.
I9B3 Amcndin̂ r Pub.L. 97-451, § 104(a), 

struck out 'as jJm as practicable after March 
31 and ScpleioKr 30 of each year' after 'Sec­
retary of (Ur Treasury" and 'of those from 
Alaska", JMU added at ihe end provisions di- 
rcclinĝal payments lo Slates be made not 
latê fRm the last business day of Ihe month 
in ̂rnch such moneys arc warranted by the 
—fled Stales Treasury lo Ihe Secretary as hav- 
flg been received, that warrants be issued by

Ihe Treasury not later than 10 days after, 
ccipl of Ihe money by Ihe Treasury, thatXRin- 
cys placed in a suspense account whi|n are 
determined lo be payable lo a Stal̂Jf made 
nol later lhan ihe last businessof the 
month in which a dispute is resnldEd, and that 
amounts placed in a suspensê «runl pending 
resolution bear inlcresl uijgRlhe dispute is 
resolved.
Pub.L 97-451, § 11 lUfT̂inserted reference

10 interest charges coURted under the Federal
011 and Gas Royall̂ Hanagcmcnl Act of 1982. 
1976 Amendment. Pub.L 94-579 substi­

tuted provision 
a nr

filing forth determination of
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MEMORANDUM

TO

FROM'
By:

Honorable Bill Sheffield
Governor
State of Alaska

Harold M. Brown 
Attorney General ,
G. Thomas Kcester 
Assistant Attorney General 
Department of Law

OATH. 

=ILE NO 

TELEPHONE NO 

SUBJECT

Attorney General1s opinion on 
Alaska's 90S revenue entitle­
ment, in ANWR

April 28, 1986 

663-86-0339 

465-3600

ANWR. issues -- fed­
eral 90 percent 
revenue sharing

ATTACHMENT THREE

As part of an overall analysis of potential oil and gas 
leasing in the Arctic National Wildlife Refuge ("ANWR"), you 
asked this department to prepare a preliminary analysis of two 
specific issues: (1) the effect of a possible land trade on the
state's 90 percent royalty share of oil and gas production from 
federal lands in wildlife refuges; and (2) legal arguments which 
might be raised with respect to possible congressional consider­
ation of a reduction in the state's current 90 percent royalty 
share.

In brief, we believe (1) a land trade would eliminate 
the state's 90 percent royalty share of production from the lands 
traded by the United States to third parties and probably would 
result in the state receiving no royalty from oil and gas pro­
duced on the exchange lands received by the federal government,

.. and (2) there are both legal and policy arguments the state can
J 1 make against a congressional reduction of the state's royalty

share, but we cannot be certain that they would prevail.

I. Background

When the United States issues oil and gas leases for
lands within wildlife refuges, distribution of the revenues re­
ceived by the United States from that leasing depends on whether 
the refuge lands from which the revenues are derived are acquired 
lands or reserved public domain lands. "[A]cquired lands are 
those granted or sold to the United States by a State or citizen 
and public domain lands were usually never in state or private 
ownership." Wallis v. Pan American Petroleum Corp., 384 U.S. 63, 
65 n.2 (1966): 1

** Oil and gas leasing on acquired lands is governed by 
the Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§ 351 et 
seq. Under that Act, revenues from oil and gas leases on ac­
quired lands are to be "distributed in the same manner as pre­
scribed for other receipts from the lands affected by the lease." 
30 U.S.C. § 355. As applied to wildlife refuges created from 
acquired lands, this provision requires that oil and gas revenues 
be distributed according to the formula contained in the Wildlife
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Refuge Revenue Sharing Act, 16 U.S.C. § 715s, which provides that 
75 percenc of the revenues go to the federal government and 
25 percent of the revenues go to the county in which the wildlife 
refuge is located.

Oil and gas leasing on public domain lands reserved for 
wildlife refuge purposes, on the other hand, is governed by the 
Mineral Leasing Act of 1920, 30 U.S.C. §§ 191 et seq. Under that 
Act, the state is entitled to 90 percenc of the revenues from 
such lands in refuges in Alaska ana 10 percent is paid into the 
United States Treasury. */ See generally Watt v. Alaska, 451 
U.S. 259 (1981). “ • J

Congress extended the Mineral Leasing Act distribution 
formula for revenues from public domain lands, including reserved 
public domain lands in wildlife refuges, to Alaska in sec­
tion 28(b) of the Alasxa Statehood Act. Congress considered this 
one of the "major provisions" of the Act. H.R. Rep. Mo. 624, 
85th Cong., 1st Sess. 3 (June 25, 1957) ("House Report"). Con­
gress did so, in large part, because so much of Alaska was "tied 
up in the status of Federal reservations and withdrawals for var­
ious purposes," stating that this "practice has been carried to 
extreme lengths in Alaska." House Report at 7. One result of 
that "unhealthy situation," id. at 8, is that substantial mineral 
leasing revenues in Alaska are derived from public lands in 
federal withdrawals and reservations, including wildlife refuges, 
a situation unique to Alaska. See Watt, 451 U.S. at 261, n.l.

The Mineral Leasing Act, arid its revenue distribution 
formula under which 90 percent of the revenues are dedicated to 
the state, represented a historic tradeoff in the history of pub­
lic land law. In enacting it, Congress terminated its historic 
policy of disposing of the public lands. Instead, it determined

*/ States other than Alaska receive only 50 percent of public 
Homain land mineral revenues. However, an additional 40 percent 
of those revenues are paid into the Reclamation Fund established 
under the Reclamation Act of 1902. Those funds, in turn, are 
used ter,fund reclamation projects in those states. Alaska is not 
covered by the Reclamation Act and receives no benefits under it. 
Congress considered it only fair that the additional 40 percent 
share of public domain land revenues be paid to Alaska "in return 
for Alaska not being covered by the Reclamation Act of 1902." 
See H.R. Rep. No. 624 (to accompany H.R. 7999), 85th Cong. 1st 
Sess. 23 (June 25, 1957).
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government chose public lands re- 
c of the mineral reve- 

for the scares' benefit. The 90-10 revenue

hculd retain 
buc should use moc

chat Che federal 
maining in the states, 
nues from chose lands
distribution formula in the Mineral Leasing Act "was to compen­
sate for the states' inability to tax the lands to pay for
governmental services." Fairfax and Yale, The Financial Interest 
of Western States in Non-tax Revenues from the Feceral Pub Lie 
Lands l~9~j puDiishea by the Western Legislative Conference, Coun- 
cil of State Governments, and the Lincoln Insticute of Land
Policy (1985).

In contrast, the Wildlife P.efuge Revenue Sharing Act, 
under which 25 percent of certain wildlife refuge revenues are 
shared with the counties in which the refuges lie, was intended 
to reduce local opposition to federal acquisition of land for 
refuge purposes. The revenue sharing formula was intended to 
compensate localities for the loss of property tax revenue when 
the federal government acquired the land and, as a result, it was 
removed from the local tax roles. As a general proposition, this 
rationale would not fit federal acquisition of large tracts of 
either state land or undeveloped Native corporation land, neither 
of which currently are subiect to local prooert3/ taxes. See 
Alaska Const, art. IX, § 4; 43 U.S.C. § 1620(d).

Nonetheless, the distinction between acquired land in 
wildlife refuges and public domain land reserved for refuge pur­
poses is central to resolution of the first question you asked us 
to discuss. The fact that Congress extended the Mineral Leasing 
Act to Alaska in the Statehood Act bears directly on your second 
question.

II. The Effect of a Land Trade on the
State's 90 Percent Royalty Share

We understand that the Department of the Interior is 
contemplating certain land trades under which federal lands in 
ANWR would be exchanged for privately-owned Native corporation 
lands constituting inholdings in other federal conservation sys­
tem units in Alaska. If such exchanges take place, and the 
exchanged ANWR .lands are offered for oil and gas leasing, the 
Native corporations would be the lessors entitled to receive the 
revenues. The revenues would not be received by the federal 
government as result of leasing under the Mineral Leasing Act, 
and those revenues would not be subject to the Mineral Leasing 
Act's 90—10 distribution formula. Accordingly, there would be no 
basis for the state to claim any portion of the revenues derived. 
In ocher words, land trades would totally eliminate the state's 
90 percent royalty share from such ANWR lands.
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In addition, it should be noted that the state would 
have no right to any federal oil and gas revenues derived from 
the lands obtained by the United States from the Native corpora­
tions. Those lands would be acquired lands, not reserved public 
domain lands, and the revenue distribution from federal oil and 
gas leases on those lands would be governed by the Mineral Leas­
ing Act for Acquired Lands. As noted earlier, revenues from oil 
and gas leasing of acquired lands in wildlife refuges are gov­
erned by Wildlife Refuge Revenue Sharing Act, which provides that 
25 percent of any such revenues are to go to the county in which 
the refuge is located and 75 percent to the federal government. 
None of the revenues go to the state.

The state could argue that this should not be the re­
sult. The rationale for the Wildlife Refuge Revenue Sharing act 
distribution scheme -- i.e., compensating munir- palities for lost 
property tax receipts -- does not apply tc. undeveloped Native 
corporation lands, which are not subject to local property taxes 
under the Alaska Native Claims Settlement Act (at least until 
1991). See 43 U.S.C. § 1620(d). Moreover, the state can argue 
that the United States cannot eliminate its 90 percent share of 
revenues from reserved public domain lands by trading them on the 
ground that doing so would violate the solemn compact memorial­
ized in the Alaska Statehood Act.

However, we believe both arguments probably would be 
unavailing in court. The first argument appears to be more of a 
policy argument than a legal argument, more appropriately direct­
ed to Congress and not the courts. The second argument would 
require the court co f''..v_ that the extension of the Mineral Leas­
ing Act to Alaska also constituted an implied promise not to 
convey federal lands to third parties, which simply is not sup­
ported by the legislative history of section 28(b) of the State­
hood Act.

III. Congressional Reduction of the
State's 90 Percent Royalty Share

As noted in section I above, Congress extended the Min­
eral Leasing Act distribution formula for revenues from public 
domain "lands, including reserved public domain lands in wildlife 
refuges, to Alaska in section 28(b) of the Alaska Statehood Act. 
Alaska accepted the provisions of the Statehood Act in article 
XII, section 13, of the Alaska Constitution. Provisions of a 
Statehood Act become obligatory on the United States upon accep­
tance of those provisions by the new state. See, e.g., Coooer v. 
Roberts, 59 U.S. (18 How.) 173 (1856); see general Iv '1981 Op! 
Att'y Gen. No. 3, at 3-5 (April 2). Particularly in light of

April 28, 1986 
Page 4
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ing Act to Alaska as one of the "major provisions" of the Alaska 
Statehood Act, the state has a very strong argument that con­
tinued application of the Mineral Leasing Art's distribution 
formula tc oil and gas leasing revenues from reserved federal 
public domain lands in AKWR. is required as part of Alaska's 
statehood compact (at least as long as those lands remain 
federally-owne*d).

At the same time, we must point out that the United
States might successfully argue that Congress has the plenary 
authority to modify the distribution formula for oil and gas rev­
enues from ANT-JR. In Watt v. Alaska, Justice Stevens (concurring 
in the Court's decision that cue iiinerai Leasing Act's 90-10 dis­
tribution formula applied to oil and gas revenues from the Kenai 
National Moose Range) stated:

The question of how to divide the revenues 
from oil and gas leases on public lands in the 
Kenai Peninsula is clearly a matter for Congress 
to decide. If Congress is displeased with the 
decisions of this Court and the Court of Appeals 
[i.e., the decisions that A.laska is entitled to 
50 percent of the revenues], it may promptly re­
verse them by revising the relevant statutes.

451 U.S. at 274. We did not make a statehood compact argument in 
that case and it was not before the Court. Nonetheless, Justice 
Stevens' comment undoubtedly will be cited by the United States 
in the event Congress changes the current 90-10 distribution for­
mula in the Mineral Leasing Act or establishes a different dis­
tribution formula specifically for revenues from ANWR.

We hope this responds to vour request. If we can pro­
vide additional information, please contact us at your conven­
ience .

GTK:dim
cc: John Katz

Office of the Governor 
Washington, D.C.



K>''I
I

hr) £ &  >
hf CD fD t-9
o U) O 1-3g  f t H  >(D (U  O
*n h 3 ffi
pi 3  P) SH- r t  M
hi to H- Zhtl (+ 0  h3pj P) 3X f t  *T|

(D Hi Opj cn C  C
3 - 3 »
CL PjH  H- 
K vD P
P) CO tQ
H  to(D hh0 hi
J—̂

Figure 11. Revenues Generated•for Reclamation Fund, and Estimated to rt
Distribution of Funds for Bureau of Reclamation Projects (1982) “  jp

T o t a l  t o r  R eg ion  ( B e l o u )  
anil By S t a t e  (On Ha|>)
a .  Revenues G ene ra ted  t o r  R e c lam a t io n  

Fund by M in e r a l  L e a s in g ,  Land and 
Timber S a l e s :

b .  E s t im a te  D i s t r i b u t i o n  o f  Funds 
t o r  BuHec P r o j e c t s

a :  $ 4 4 5 , 1 1 5 , 0 0 0  
b :  $ 7 9 7 , 0 9 8 , 0 0 0
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REMARKS BY SENATOR TED STEVENS 

TO THE FIRST SESSION OF THE 15TH ALASKA STATE LEGISLATURE

JUNEAU, ALASKA 

TUESDAY/ FEBRUARY 24, 1987

A FCUR-YEAR CELEBRATION OF THE BICENTENNIAL OF OUR 

NATION’S CONSTITUTION COMMENCES THIS SEPTEMBER. AS 

ALASKANS, WE HAVE PLENTY OF REASON'S TO JOIN IN THE NATIONAL 

CELEBRATION,

THE CONSTITUTION NOT ONLY PROTECTS THE RIGHTS OF 

INDIVIDUAL. IT ALSO PROTECTS THE RIGHTS CF STATES WITH 

?MALL POPULATIONS IN OUR FEDERAL SYSTEM. AND, IT WAS THIS 

CONSTITUTIONAL SYSTEM THAT MADE STATEHOOD POSSIBLE, REQUIRED 

A JUST SETTLEMENT OF THE CLAIMS OF OUR NATIVE PEOPLE AGAINST 

THE FEDERAL GOVERNMENT, AND NOW PROTECTS OUR RIGHTS, 

LIBERTIES, AND FREEDOMS FROM AITO TO TOK AND BARROW TO 

KETCHIKAN TO THE SAME EXTENT AS ALL OTHER AMERICANS.

I HOPE THAT WE KILL LINK THE CELEBRATION OF THE 30IH 

ANNIVERSARY OF ALASKA STATEHOOD WITH THE THIRD YEAR OF THE 

BICENTENTENNIAL CELEBRATION. THE CONSTITUTION OF THE UNITED 

STATES IS THE WORLD'S OXDEST CONSTITUTION IN FORCE, AND IT 

IS AS RELEVANT TO OUR LIVES TODAY AS IT WAS TO THE LIVES OF 

OUR FOUNDING FATHERS 200 YEARS AGO.

2
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LAST YEAR, I REPORTED TO YOU THAT RESPECTED OIL 

ECONOMISTS PREDICTED WORLD CRUDE OIL PRICES WOULD COLLAPSE 

IN 1986. THAT PREDICTION BECAME FACT WITH ASTONISHING 

SWIFTNESS. THE DECLINE IN STATE OIL-RELATED REVENUES HAS 

CKEATTD A GREAT FISCAL AND ECONOMIC CRISIS FOR ALL OF US.

AT THE BEGINNING OF THIS YEAR, THOSE SAME EXTNCMIST1S 

PREDICTED WORLD OIL PRICES WOULD STABILIZE SOMEWHERE AROUND 

$18 DOLLARS A BARREL. —  BUT REPORTS THIS PAST TEN DAYS 

INDICATE THAT NO CKE REALLY KNOWS WHAT'S HAPPENING IN THE 

OIL PATCH.

DOMESTIC OIL PRODUCTION HAS DECLINED FROM 9.1 MILLION 

BARRELS A DAY AT THE BEGINNING OF IAST YEAR TO 8.3 MILLION 

BARRELS A DAY IN JANUARY OF THIS YEAR, A LOSS OF NEARLY 

800,000 BARRELS A DAY. DEMAND IS UP SOMEWHAT, BUT IMPOSTS, 

PARTICULARLY FROM SAUDI ARABIA, ARE Up 25 PERCENT —  MORE 

THAN 1.2 MILLION BARRELS A DAY FROM THIS TIME LAST YEAR.

OPJC*S DECEMBER AGREEMENT IS FRAGILE, AND COULD COLLAPSE 

AS A RESUME OF CHEATING BY OPDO MEMBERS SUCH AS IRAQ AND TOE 

UNITED ARAB EMIRATES AND OTHER EVENTS. UNDER THESE 

CIRCUMSTANCES, OIL PRICES CANNOT RECOVER SOON ENOUGH TO 

SOLVE ALASKA’S CURRENT CRISIS.

WE ALASKANS ARE AT YET ANOTHER CROSSROADS. THOSE Of US 

WED HOLD PUBLIC OFFICE LOCK FOR KAYS NOT ONLY TO DEAL WITH 

THE DMEDIATE CRISIS BUT ALSO TO BUILD A STRONGER ECONOMY 

FOR ALASKA IN THE FUTURE,

SENATOR MJRKCWSKI, CONGRESSMAN YOUNG, AND I HAVE BEEN 

WORKING TO BRING NEW INVESTMENT TO ALASKA TO HELP STABILIZE 

OUR BELEAGUKED ECONOMY AND CREATE JOBS.
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« MOKE THAN 100 MILLION DOLLARS WILL BE SPQ.T THIS YEAR IN 

ALASKA CtJ CONSTRUCTION PROJECTS ASSOCIAIED WITH THE NEW 

LIGfT INFANTRY DIVXSia.'. MILLIONS MORE WILL BE SPOTT CtJ 

MILITARY CONSTRUCTION A.*© OTHER MILITARY ACTIVITIES 

ELSEWHERE IN ALASKA.

OUR STRATEGIC LOCATION AND THE EXI8TSY2: 0? 

UNDERUTILIZED MILITARY FACILITIES MAKES ALASKA A NATURAL 

OPTION FOR THE DEPARTMENT OF DEFENSE TO CONSIDER IN 

DEPLOYING OUR NATION'S MILITARY FORCES. MY STAFF AND I ARE 

WORKING TO SEE WHAT NATIONAL DEFENSE NEEDS MATCH UP WITH 

LOCATIONS IN ALASKA. THIS CUULD LEAD TO STATIONING NEK 

MILITARY UNITS IN AIASKA.

THE LOCAL HIKE LEGISLATION WE SPONSORED SHOUID ENSURE 

THAT AIRSKANS ARE GIVEN FIRST CRACK AT THE SERVICE AND 

CONSTRUCTION JOBS CREATED BY THIS MILITARY SPENDING.

* AT MY REQUEST, CONGRESS ADDED MILLIONS OF DOUARS TO THE 

FLSCAL YEAR 1987 INTERIOR APPROPRIATIONS ACT TO FUND THE 

CONSTRUCTION OF NEW VISITOR FACILITIES IN DENALI NATIONAL 

PARK, KENAI NATIONAL WILDLIFE REFUGE, AND OTHER FEDERAL 

CONSERVATION UNITS THROUQtOUT ALASKA. FUNDING FOR THS BIM'S 

IAND CONVEYANCE PROGRAMS WAS ALSO INCREASED BY NEARLY 8 

MLLLICN DOLLARS.

AND NEARLY 25 MILLION DOLLARS WILL BE SPENT ON WATER 

RESOURCES AND HARBOR PROJECTS IN ALASKA, INCLUDING 10 

MILLION DOLLARS ON CONSTRUCTION ASSOCIATED WITH THE CRAIfl 

LAKE PORTION OF THE SNEITISHAM PROJECT HERE IN SOUTHEAST.
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* CONGRESS INCLUDED IN THE 1986 TAX REFOFM ACT MY 

AMESEMENT TO ALLOW AIASXA NATIVE CORPORATIONS TO SELL THEIR 

NET OPERATING LOSSES TO PROFITABLE CORPORATIONS. THAT 

PROVISION WILL BOOST LOCAL ECONOMIES AND GIVE MANY 

FINANCIALLY-TROUBLED NATIVE CORPORATIONS A NEW OPPORTUNITY 

TO CONTINUE TO PARTICIPATE WITH THE REST OF THE AIASXA 

ECONOMY. THOSE CORPORATIONS WILL BE ABLE TO PAY THEIR LOCAL 

DEBTS, REPAY LOCAL BANKS, AND CCNIINUE TO BE MAJOR EMPLOYEES 

IN ALASKA.

* THIS YEAR, TENS OF MILLIONS OF FEDERAL DOLLARS WILL BE 

SPENT CN SAIPCN ENHANCEMENT, FISHERIES RESEARCH, FISHERIES 

MARKET DEVELOPMENT, AND SAIMCN TREATY IMPLEMENTATION. MOST 

OF THAT FUNDING WILL DIRECTLY BENEFIT OUR FISHING INDUSTRY.

CONGRESS AISO APPROVED MY PROPOSAL TO CREATE A 

NATIONAL SEAFOOD PROMOTIONAL COUNCIL TO ENCOURAGE AMERICANS 

TO OCNSIME MORE SEAFOCD. EXPANSION OF THE DOMESTIC MARKET 

FOR FISH AND SHELLFISH IS CRLGIAL TO THE FUTURE OF THE 

ALASKA FISHING INDUSTRY.

* ONE PROJECT TiiAT COULD GET STARTED IN THE NEAR TERM IS 

THE ALASKA GAS PIPELINE. MY POLICY IS TO WORX WITH BOTH 

COMPANIES SEEKING TO TRANSPORT NOKIH SLOPE GAS TO MARKET. 

CURRENT FOREIGN EXCHANGE RATES, LOW INTEREST RATES, AND 

INCREASED PACIFIC RIM DEMAND HAS INJECTED REAL COMPETITION 

INTO THIS AREA —  AID, I HOPS YOU'LL AGREE WITH ME THAT 

WHICHEVER COMPANY CAN GET THE GASLINE GOING FIRST DESERVES 

OUR TOTAL SUPPORT.

5



AT KY REQUEST, CONGRESS INCLUDED A PROVISION IN LAST 

YEAR'S TAX REFORM ACT TO PRESERVE IMPORTANT T?,X BENEFITS FOR 

THE ALASKA NATURAL GAS TRANSPORTATION SYSTEM. I'M NOW 

WORKING WITH YUKON-PACIFIC TO CLEAR ANAY REGULATORY 

OBSTACLES THAT CONCERN POTENTIAL CUSTOMERS AND INVESTORS IN 

THE FAR EAST.

AS I AM SURE YOU ARE, I AM DEDICATES TO SECURING 

CONGRESSIONAL AUTHORIZATION FOR ENVIRCNMENIWXY-SOUND OIL 

AND GAS EXPLORATION, DEVELOPMENT, AND PRODUCTION CN TIE 

COASTAL PLAIN OF THE ARCTIC NATIONAL WIISLIFZ: REFUGE. ANWR 

IS VITAL TO THE LONG-TERM BCCM3CC HEALTH OF AIASXA AND IHE 

LONG-TERM SECURITY OF OUR NATION.

THE TRANS-ALASKA PIPELINE NOW TRANSPORTS 1.8 TO 1.9 

MILLION BARRELS A DAY TO VAISEZ. BUT, UNDER CURRENT 

SCENARIOS, THE PIPELDE WILL MOVE ONLY 500,000 BARRELS A DAY 

BY THE YEAR 2000. IF THE OOASIAL PLAIN WERE; OPENED AND 

EXPLORATION EFFORIS WERE SUCCESSFUL, PRODUCTION FROM THE 

PLAIN WOUIS COME ON LINE AT A CRUCIAL POINT IN THE HISTORY 

OF ALASKA AND THE NATION.

EARLY OH IN OUR FOUR-YEAR EFFORT TO PREPARE FOR THE AMR 

DEBATE, I CAME TO THE REALIZATION THAT IT WOULD BE A MISTAKE 

TO CHARACTERIZE ANWR AS AN AIASKA ISSUE. UNLESS THE NATION 

IS PERSUADED THAT EXPLORING THE ANWR COASTAL PLAIN IS 

NECESSARY TO MAINTAIN OUR ENERGY SECURITY, ANY EFFORT TO 

OPEN ANWR IS DOCKED.

AIASKANS ALCNE CANNOT CONVINCE THE NATION AND CONGRESS 

CF ANWR'S IMPORTANCE TO NATIONAL SECURITY. KE MJST WORK 

WITH ORSANIIATICNS AND INDIVIDUAIS THROUGHOUT THE REST CF 

THE COUNTRY TO GET THAT MESSAGE ACROSS.

SENATE-HOUSE JOINT SUPPLEMENT
No. 5 2/24/87
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UNFORTUNATELY, DEBATE WITHIN ALASKA OVER THE MERITS OP 

LAND EXCHANGES AND POSSIBLE MCDIFICATTCNS OF THE 90-10 

REVENUE SliARING FORMULA MAY INTERFERE WITH OUR EFFORTS TO 

ORGANIZE A NATIONAL ANWR MOVEMENT.

IF THE TIDE IURNS AGAINST US IN CONGRESS ON ANWR, A 

WELL-PLANNED SERIES OF ADMINISTRATIVE IAND EHHANGES KAY 

ULTIMATELY PROVE TO BE THE ONLY OPTION KE HAVE TO FORCE A 

THOROUGH EXAMINATICN OF THE COASTAL PLAIN'S OIL AND GAS 

RESOURCES.

I HAVE INDICATE!) BEFORE THAT IN THE INTERESTS OF GETTING 

THE COASTAL PLAIN OFEKED, ALASKA MIGHT HAVE TO ACCEPT A 

MODIFICATION OF THE 90-10 REVENUE-SHARING FORMULA. CNE 

PROPOSAL ALREADY BEING DISCUSSED WOULD DEVOTE A SUBSTANTIAL 

PORTION OF IHE REVENUE FROM ANWR TO FINANCE A NATIONAL 

WIIDLIFE PEFU3E AND NATIONAL PARK MANAGEMENT FUND, A MOVE 

THAT WOULD BROADEN SUPPORT FOR OPENING ANWR IN CONGRESS.

HAVING WORKED TO FUT THE 90-10 DISTRIBUTION INTO THE 

STATEHOOD ACT, I AM AS CONCERNED ABOUT PROTECTING THE 

STAlE'S FISCAL INIEREST AS ANYONE.

UNDER THAT FORMULA, ALASKA RECEIVES 90 PERCENT OF 

ALL FEDERAL REVENUES FROM MINERAL DEVELOPMENT ON PUBLIC 

LANDS IN ALASKA INSTEAD OF THE 50 PERCENT SHARE THAT OTHER 

STATES RECEIVE. THE JUSTIFICATION FOR THAT SPECIAL 

TREATMENT WAS THAT AIASXA AGREED NOT .0 SHARE IN THE FEDERAL 

RECLAMATION ETJND WHICH RECEIVES 40 PERCENT OF FEDERAL 

MINERAL REVENUES FROM PUBLIC LANDS IN THE LOWER 48 STATES 

AND HAWAII,

7
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IE THE ANWR COASTAL PLAIN COULD BE OPENED BY 

ADMINISTRATIVE ACTION, WE WOULD RECEIVE A 90 PERCENT SHARE 

OF FEDERAL RECEIPTS FROM OIL AND GAS LEASING. FULL-FLEDGED 

OIL AND GAS EXPLORATION AND PRODUCTION IN ANWR, HOWEVER, IS 

EXPRESSLY FORBIDDEN BY TOE 1980 ALASKA IANDS ACT. ANWR 

LANDS ARE NO LONGER "PUBLIC LANDS" —  TOE REFUGE WAS 

SPECIFICALLY SET ASIDE BY AN ACT CF CONGRESS.

OUR STATE WON'T RECEIVE . DIME OF REVENUE UNLESS 

CONGRESS O'.TNS THIS AREA TO OIL AND GAS DEVELOPMENT. AND, 

REGARDLESS OF OUR WISHES, SOME OF OUR MAJOR SUPPORTERS CN 

ANWR IN CONGRESS ARE ALREADY ADVOCATING AN ADJUSTMENT IN THE 

90-10 SPLIT AS PART OF TOE PRICE OF OPENING ANWR.

MANY IN CONGRESS REMEMBER THAT REDUCTION CF ALASKA'S

SHARE TO 50 PERCENT WAS PART OF TOE PRICE OF OPENING THE 23

MILLION ACRE NATIONAL PETRQLELM RESERVE— ALASKA. THAT

CHANGE WAS NOT SUGGESTED BY THE AIASKA CONGRESSIONAL

DELEGATION. IT WAS A TAKE IT OR U3AVE PROPOSITION. WE TOOK 

IT. AND, WE DID NOT HEAR OC OBJECTION FROM THE
LEGISLATURE, THE GOVER'iOR, OR ANY CTOER AIASKAN.

UNFORTUNATELY, DESPITE THE TACT THAT NPRA WAS SET ASIDE FOR

FIFTY YEARS AS A PETROLEUM RESERVE, NO PRODUCTION HAS

OCCURRID.

TOE DEBATE OVER THE LAND EXCHANGES AND THE 90-10 SPLIT 

LEADS SOME ALASKANS TO ASSUME THAT THE ONLY BENEFIT TO 

ALASKA FROM OPINING ANWR WOULD BE DIRECT FEDERAL REVENUE 

SHARING PAYMENTS TO THE STATE TREASURY. YOU XNCW THAT ISN'T 

THE CASE.

8
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SENATE-HOUSE JOINT SUPPLEMENT
2/24/87 No. 5

FIRST CF ALL, ALTHOUGH THE STATE CANNOT TAX OIL AND GAS 

RESOURCES CM FEDESAL LAND WHILE THE? ARE IN TOE GROUND, IT 

CAN, TAX THOSE RESCURCES ONCE THEY ARE SEVERED AND 

TRANSPORTED BY PRIVATE CORPORATIONS. FROM IHE STARTUP CF 

PIPELINE IN 1977 TO MID-1986, SEVERANCE TAXES CN NORTH SLOPE 

CRUDE HAVE PRODUCED 8.9 BILLION DOLLARS IN REVENUES, CNLY 

ABOUT 10 PERCENT LESS THAN THE 9.9 BILLION DOLLARS PRODUCED 

BY THE STATE'S ROYALTY ARRANGEMENTS.

SECOND, THE STATE IS ALSO FREE TO TAX THE INCOME CF THE 

CORPORATIONS INVOLVED IN THE EXPLORATION AND DEVELOPMENT OF 

THE OOASIAL PLAIN. STATE OORPORATE INCOME TAXES LEVIED CN 

THE NORTH SLOPE GAS PRODUCERS HAVE PRODUCED 3.1 BILLION 

DOLLARS IN REVENUES.

IN OTHER WORDS, IF THE ANWR COASTAL PLAIN DOES H3ID

ANOTHER PRUDHOE BAY-SIZED FIELD, THE STATE OF ALASKA COULD

EXPECT TO RECEIVE ROUGHLY 80 PERCENT OF THE REVENUES VJE

RECEIVED FROM PRUDHOE BAY EVIN IF ROYALTIES WERE SPLIT 50-50 

WITH THE FEDERAL GOVERNMENT.

WE CAN'T AFFORD TO SAY WE KANT 90 PERCENT OR WE'LL 

OPPOSE OPENING ANWR —  NINETY PERCENT CF NO ROYALTY IS 

NOTHING. I HOPE WE WILL ALL FOCUS CN MAXIMIZING TOTAL 

INCOME AIASKA WILL RECEIVE FROM ANWR —  REVENUE SHARING, 

SEVERANCE AND CORPORATE TAXES, AND PRIVAIE SECTOR ECONOMIC 

ACTIVITY.

I HASTEN TO ADO THAT I'M READY TO DISCUSS AND DEBATE 

HEBE LAND EXCHANGES AND CHANGES IN THE 90-10 SPLIT. BUT, 

LET'S AVOID HARSH RHETORIC THAT MAY LEAD OUTSIDERS TO 

OCNCLUDE THAT ALASKA ISN'T UNITED IN SEEKING TO U3N THE 

COASTAL PIAIN TO OIL AND GAS EXPLORATION.

9



Ho. 5
SEHATE-HOUSE JOINT SUPPLEMENT

2/24/87

I'M PROUD TO HAVE HAD THE OPPOKIUNITY TO WOKX WITH YOU 

AND PAST MEMBERS OF THE ALASKA STA'E LEGIS,.-TORE CN FT DERAL 

ISSUES OF IMPORTANCE TO AIASKA. ANWR IS GOING TO BT A TOUGH 

BATTLE, TOUGHER THAN MOST EXPECT, BUT WE CAN WIN Tt WE ARE 
UNITED,

I NOTED THE QUESTION PRESENTED TO SENATOR KURKOWSKI 

ABOUT THE NUCLEAR FREEZE ALASKA RESOLUTION. LET ME CLOSE BY 

COMMENTING CN THAT. FOR OVER FORTY YEARS, WE HAVE HELD A 

NUCLEAR UMBHEUA OVER THE FREE WOKID. I HAVE DEDICATED A 

GREAT PORTION CF MY LIFE THESE IAST FEW YEARS TO HELPING TO 

BRING ABOUT MAJOR REDUCTIONS IN NUCLEAR WEAPONS —  NOT 

LIMITATIONS CN FUTURE GROWTH BUT ACTUAL VERIFIABIE 

REDUCTIONS. AND, I HAVE SUPPORTED THE STRATEGIC DEFENSE 

IMITATIVE BECAUSE IT FEEDS THE FEJFE OF A NON-NUCLEAR 

DEFENSE AGAINST NUCLEAR WEAPONS.

THE FACT REMAINS THAT WE AMERICANS STILL PROTECT THE 

FREEDOM OF THOSE WHO DO NOT LIVE UNDER CCEMJNISM, AND 

ALASKANS HOID A STRATEGIC POSITION, GEOGRAPHICALLY AND 

POLITICALLY, IN THE DEFENSE CF OUR NATION AND CUR ALLIES.

I AM FIGHTING TO ENSURE WE HAVE A CAPABILITY TO DEFEND 

ALAS’! i —  AND I BELIEVE WE ARE SUCCEEDING IN THAT BATTUS, 

OFTEN, I AM ASKED WHETHER THERE ARE NUCLEAR WEAPONS IN 

ALASKA. THE SIMPIE ANSWER IS THAT THE LOCATION OF OUR 

NUCLEAR DEFENSES IS CLASSIFIED. EVEN IF I KNEW THE ANSWER 

TO THE QUESTICN, I COUID NOT REPLY CONSISTENT WITH MY ROLE 

IN SHAPING DEFENSE POLICY IN THE CONGRESS.
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SENATE-HOUSE JOINT SUPPLEMENT

No. 5

BOT I CRN TELL YOU THAT EVERYTHING WE ARE DOING TO 

ASSURE OUR DEFENSE CAPABILITY HERE IN AIASKA IS INOCHSISTOJr 

WITH THE CONCEPT OF STATING ALASKANS OPPOSE ANY NUCLEAR 

PRESENCE —  EITHER AS PROPULSION MECHANISMS OF 

NUCLEAR-POWERiD VEHICLES OR IN NUCLEAR WEAPONS —  HARMLESS 

UNTIL AR-ED —  THAT ARE OUR CAPABILITY TO RETALIATE AND 

THEREFORE DETER AGRESSION AGAINST US OR CUR ALLIES.

THAT DE7IERPANCE HAS WORKED AND CONTINUES TO WORK.

I RELIEVE WE WILL MAINTAIN OUR FREEDOMS IF WE MAINTAIN 

OUR CAPABILITY TO DEFEND OURSELVES. AMERJXA WAS A 

TELEVISION PROGRAM, NOT A PREDICTION OF THINGS TO CCME.

BUT, IF ALL STATES AND AIL ALLIES WERE TO PASS A RESOLUTION 

LIKE THE ONE BEFORE YOU, WHERE WOULD WE DEPLOY OUR DETERRENT 

FORCE? I HOPE YOU SERIOUSLY CONSIDER THE MESSAGE SECRETARY 

SHULTZ SENT TO YOUR LEGISLATURE.

11
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FILE NO:

FROM: Edward PhlHipr
Petroleum Economist%
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TELEPHONE NO:

SUBJECT

\

January 12, 1987

561-2020

Arctic National 
Wildlife Refuge (ANWR) 
Land Trades and 
Potential State Revenue

Dt'R geologists and geophysis*s are in unanimous agreement that lands within 
the coastal plain of ANWR represent the best remaining potential for major 
oil and gas discoveries in Alaska. This estimated potential substantially 
exceeds that of remaining unleased state lands. Under current law, federal 
leasing of ANWR lands for oil and gas development would yield 90 percent oj 
any bonuses, rentals and royalty income to the state. In addition, the 
state would receive severance, corporate, property and conservation t ^ s  
from development of ANWR leases. However, the royalty share alone cduld 
constitute upwards of 70 percent of total state revenue from potep#fal ANWR 
development.

Both past and proposed ANWR land trades with native corporations reduce the 
revenue potential tS&the state by eliminating the state*ŝ snare of potential 
federal bonuses, rentSbs and royalties, but not state t^es. Although the 
state's overall severanCê tax revenues would increasê from development of 
ANWR regardless of whether%c not the royalty share reduced by exchanges,
this gain is inconsequential̂  
loss from additional federal e*

comparison to the gate's potential royalty 
nanges with thiord̂ parties.

Given ANWR's oil and gas potentiaf^these leases could be substantial. The 
attached table reflects the staff esnlijnat̂ of the relative state revenue 
impacts of ANWR development assuming nb̂ aoditional exchanges and no 
legislative reduction in the state's 9Q'Ap'ercent share of revenues from 
leasing in ANWR. (The revenue projecfĉ SnsContained in Table 1 are derived 
from the geological, geophysical and economi&information contained in the 
Draft ANWR Coastal Plain Resourceffissessment %J3Q2 Report). The draft 
report data and assumptions wejgrused by the fesferal government to compute 
the Net National Economic Benefits (NNEB) from leasing ANWR and to provide 
the justification for the policy recommendations contained within the reportc

Specific assumptions 
crucial to the basic 
potential pie is s. 
projection or foqdBast 
as a likely outd&ne. 
The use of fe 
the same

irlying the attached revenue 'projections are not 
5sue, which is one of relative snares, or hov/ the 
rather than absolute amount(s) lhyolved.rNo revenue 
that has the year 2000 as a base ye|r can be treated 
It is more properly viewed as "one possible outcome." ^

al revenue numbers just assures us that we ai 
age.

all speaking
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The assumptions underlying the estim ates o f p o ten tia l land tra d e -re la te d  
revenue gains and lo sse s to  the s ta te  have geo log ica l, geophysical and 
economic components. )uThe 1002 Report ind ica te s th a t i f  o i l  i s  d iscovered , 
the average recoverable- re se rve s are estimated a t 3.2 b i l l io n  b a r re ls .  This 
quan tity  was used fo r the NNE3 estim ate derived by ELM fo r  the d ra f t  1002 
repo rt, and provides the "assumed" re se rve  base or recoverable re se rve s fo r  
th is  d is c u s s io n ^  In  our an a ly s is , production would commence (from two 
f ie ld s )  in  2000 a t a 1984 d o lla r p rice  o f $33.00 per b a r re l , and e sca la te  a t  
one percent per year in  re a l terms (production from one o f the f ie ld s  could 
be delayed fo r a year or two without su b s ta n tia lly  a ffe c t in g  the r e s u l t s ) .  
A ll e stim a tes are in  1984 d o lla rs , hence they are net o f in f la t io n ,  but they 
are not discounted to r e f le c t  the time value (tim e p re fe rence) o f funds to 

• the s ta te .
The e stim a tes are fo r  the years 2000 through 2010. Production cannot 
r e a l i s t i c a l l y  be expected much before th a t time, and the Department o f 
Revenue cu rren tly  does not provide estim ates o f Prudhoe Bay revenues 
embodying the fe d e ra l p rice  assumptions fo r  periods beyond 2010.
As Table I  i l l u s t r a t e s ,  p o ten tia l ANWR revenues to  the s ta te  (even given 
cu rren t ASRC/KIC inho ld ings) could be su b s ta n tia l, exceeding those o f 
Prudhoe Bay bv the year 2003. By the year 2010, ANWR's revenue p o ten tia l i s  
almost double th a t o f Prudhoe Bay using the fed e ra l p rice  assumptions. Th is 
would be tru e  o f almost any se t o f p rices exceeding the development 
th resho ld  fo r  ANWR. Based upon the assumptions we have analyzed, any 
fu r th e r t r a n s fe r s  o f p rospective ANWR lands from fed e ra l ju r is d ic t io n  
reduces the s ta te ' s  p e r-b a rre l revenue p o ten tia l by about 70 percent as a 
r e s u l t  o f lo s s  to the s ta te  o f p o ten tia l ro y a l t ie s ,  bonuses and re n ta ls .  As 
can be seen from Table 1, the p o ten tia l ro ya lty  revenue a t s take  exceeds s ix  
b i l l io n  d o l la r s .
We be lieve a s ig n i f ic a n t t ra n s fe r  o f revenue p o ten tia l has already occured 
by v ir tu e  o f ASRC's re c e ip t o f subsurface t i t l e  to  the two inho ld ings near 
Kaktovik . The Oil and Gas Section o f DMGGS has estimated th a t up to 25% o f j 

ANWR's o i l  and gas re se rve  p o ten tia l may be contained in  lands already i 
received by ASRC. Thus, th is  land trade could co st the s ta te  as much as 
$1.6 b i l l io n  (1984 $) in  lo s t  ro ya lty  revenues i f  the assumptions used in 
the d ra f t  1002 repo rt and in  th is  ana ly sis are assumed. The volume o f o i l  
and gas discovered and i t s  r e la t iv e  loca tio ns w il l  u ltim a te ly  determine the 
ex ten t o f the revenue " lo s s "  a sso c ia ted  with the previous ASRC/KIC land 
trades and any fu tu re  land trad e s.

Attachment
0274P



TABLE I

ESTIMATED

Year
Royalty

Prudhoe Day 
Severance Total

2000 1056 670 1726

2001 923 573 1496

2002 814 488 1302

2003 711 419 1130

2004 625 362 987

2005 534 313 847

2006 430 266 696

2007 359 223 582

2008 294 179 473

2009 235 138 373

2010 159 100 259

6140 3731 9871

f a

* using federal price assumptions

IAL INCOME 2000 TO 2010*
106 1984$)

ANWR
(with current ASRC Inholding) ANWR Revenue as % 
Royalty Severance Total of P.B. Revenue

155 6>?
234

155 9

528 762 51

767 412 1179 85

779 418 1197 106

790 425 1215 .123

711 431 1142 135

629 341 970 139

560 266 826 142

506 206 712 151

448 148 596 160

406 105 511 197

6279 2986 9265

c iiJU L t**—

/\S-
.Jt o-P > %
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D E P A R T M E N T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

March 2, 1987

/
STEVE COWPER, GOVERNOR

R E P L Y  TO:

□ 1031 W  4th  A VENUE  
S U IT E  2 0 0
ANCHORAGE . ALASKA  99501  
PHONE : 19071 2 76 -3 5 50

□ 1st NAT IONAL CENTER  
1 0 0  CUSHMAN ST.
S U IT E  400
FA IR B A N K S . A LASKA  99701  
PH ON E : (9 0 7 ) 4 5 2 -1 5 6 8

P .O . BOX K -STATE  CAPITOL  
JU N EA U . ALASKA  998 11  
PH ON E : (9 0 7 ) 4 6 5 -3 6 0 0

0

The Honorable Sam Cotten 
Co-Chairman 
Resources Committee 
P.O. Box V 
Juneau, AK 99811

Re: 9U-10 Revenue distribution
for federal lands

Dear Representative Cotten:

In a February 26, 1987 memorandum, you asked a 
number of questions regarding federal-state sharing of oil 
and gas revenues in the event of oil and gas leasing in the 
Arctic National Wildlife Refuge ("ANWR"). You asked:

1) If the Congress were to repeal the 
provisions of ANILCA closing the ANWR coastal 
plain to oil and gas exploration and drill­
ing, without!amending the Mineral Leasing Act 
of 1920 or the Statehood Act, would the State 
be entitled to 90 percent of the federal oil 
and gas revenues derived from Refuge lands?
Are there foreseeable circumstances under 
which federal lands in the coastal plain 
could be considered other than "public land" 
subject to the Mineral Leasing Act and the 
90-10 federal-state revenue sharing arrange­
ment?

2) Was PET 4 (the former Naval Petro­
leum Reserve) "public land" subject to the 
same 90-10 revenue sharing arrangement as 
other public land in Alaska? When the NPRA 
Act passed in 1976, did it reduce or expand 
the state's revenue entitlement from the af­
fected acreage?

03-C5LH
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Before answering your specific questions, it may 
be helpful briefly to review the background of the 90-10 
revenue sharing arrangement which currently exists. The 
distribution of oil and gas revenues from federal lands de­
pends on whether they are "acquired lands" or "public domain 
lands." In general, "acquired lands are those granted or 
sold to the United States by a State or citizen and public 
domain lands were usually never in state or private owner­
ship." Wallis v. Pan American Pet. Corp., 384 U.S. 63, 65 
n.2 (1965TT

Oil and gas leasing on acquired lands is governed 
by the Mineral Leasing Act for acquired lands, 30 U.S.C.
§§ 351 et seq. Under that Act, revenues from oil and gas
leases on acquired lands are to be "distributed in the same 
manner as prescribed for other receipts from the lands af­
fected by the lease.” 30 U.S.C. § 355. As applied to wild­
life refuges created from acquired lands, this provision 
requires that oil and gas revenues be distributed according 
to the formula contained in the Wildlife Refuge Revenue
Sharing Act, 16 U.S.C. § 715s, which provides that 75 per­
cent of the revenues go to the federal government and 25 
percent of the revenues go to the county in which the wild­
life refuge is located. The rationale for this distribution 
formula is that the lands were on local tax roles while in 
private ownership, and giving some of the receipts from the 
lands to the local county compensates the county for the 
loss of those property tax revenues.

Oil and gas leasing on public domain lands is gov­
erned by the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181 
et seq. Under that Act, 90 percent of the revenues are ded­
icated to the benefit of the states */ and 10 percent are 
paid into the United States Treasury.

This .90-10 revenue distribution formula applies to 
both vacant, unappropriated and unreserved public domain

*/ For lower 48 states, 50 percent of federal oil and gas 
revenues from public domain lands are paid directly to the 
states and 40 percent is deposited into the Reclamation Fund 
created by the Reclamation Act of 1902. Because Alaska is 
not covered by the Reclamation Act and receive no benefits 
from the Reclamation Fund, we receive the full 90 percent of 
such revenues from federal public domain lands in Alaska.
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lands and (with limited exceptions not applicable here) pub­
lic domain lands withdrawn and reserved for specific pur­
poses, including withdrawals and reservations for wildlife 
refuges. I represented Alaska in Watt v. Alaska, 451 U.S. 
259 (1981), in the United States Supreme Court. The precise 
issue in that case was whether the 90-10 revenue distribu­
tion formula applied to the withdrawn and reserved lands of 
the Kenai National Moose Range. . The Supreme Court, over the 
United States' objection, held that it did.

Like the lands in the Moose Range, the lands in 
ANWR were withdrawn and reserved from the public domain for 
refuge purposes; they are not acquired lands. There is no 
substantive distinction between the Moose Range lands and 
the lands in ANWR, and there is no substantive legal basis 
for concluding that federal oil and gas leasing revenues 
from ANWR would be distributed differently than those from 
the Moose Range under existing law.

The revenue distribution formula in the Mineral 
Leasing Act represented an historic trade-off in the history 
of public land law. In enacting it, Congress terminated its 
historic policy of disposing of the public lands. Instead, 
it determined that the federal government should retain 
those public lands remaining in the states, but should use 
most of the mineral revenues from those lands for the 
state's benefit. See generally, Fairfax and Yale, The 
Financial Interest ~of Western States in Non-Tax Revenues 
From the Federal Public Lands (manuscript copy published by 
the Western Legislative Conference, Council of State Govern­
ments, and the Lincoln Institute of Land Policy in 1985). 
This historic compromise has governed distribution of miner­
al revenues from federal lands, particularly in the western 
states, since 1920, and we can see no foreseeable circum­
stances under which that fundamental compromise would be 
changed at this time.

Accordingly, the answers to your first set of 
questions are: (1) The state would be entitled to 90 per­
cent of the federal oil and gas revenues derived from ANWR 
lands if Congress repealed the closure of the ANWR coastal 
plain in ANILCA without amending the Mineral Leasing Act of 
1920 or the Statehood Act; and (2) we see no foreseeable 
circumstances under which the ANWR coastal plain would not 
be subject to the Mineral Leasing Act.

As noted briefly above, there are a few limited 
exceptions in the Mineral Leasing Act. One of these is for
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"lands within the naval petroleum and oil-shale reserves." 
30 U.S.C. § 181. The revenue distribution provisions of the 
Mineral Leasing Act provide that all monies which may accrue 
to the United States "from lands within the naval petroleum 
reserves shall be deposited in the Treasury as 'miscellan­
eous receipts' ..." 33 U.S.C. § 191.

In other words, at the time of the historic com­
promise when the United States decided to retain large 
tracts of lands and share the benefits of mineral develop­
ment with the states in which those lands were located, it 
expressly exempted from that sharing any benefits deriving 
from the naval petroleum and oil-shale reserves. Former 
Naval Petroleum Reserve No. 4 ("PET 4"), now known as the 
National Petroleum Reserve in Alaska ("NPRA"), accordingly 
has never been subject to the Mineral Leasing Act of 1920 
and the 90-10 revenue distribution formula had no applica­
tion to any revenues from NPRA. In section 11 of the Alaska 
Statehood Act, Congress retained the exclusive legislative 
authority over PET 4 as long as it remained a naval reserve, 
so its status as far as federal-state relations has always 
been somewhat different than other federal lands. When 
Congress finally opened NPRA to competitive leasing in 1980, 
it did so independently of the Mineral Leasing Act. It was 
that separate congressional action in 1980 —  not the
Mineral Leasing Act -- which resulted in the state receiving 
50 percent of revenues from oil and gas leasing in NPRA. 
See 42 U.S.C. § 6508. Absent that congressional action, the 
state would have been entitled to none of the revenues from 
NPRA. ,i

Summarizing, the answers to your second set of 
questions are: (1) PET 4 was never subject to the same
90-10 revenue sharing arrangement; instead, it was a spe­
cific (and single) exception to the 90-10 revenue sharing 
formula; and (2) when Congress authorized leasing in NPRA, 
it provided that the state was to receive 50 percent of the 
revenues instead of none of those revenues which is what the 
current law at that time would have provided in the absence 
of congressional action.

W
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I hope this answers your questions. If we can be 
of further assistance, please contact us at your conven­
ience.

GTK/dlm
cc: Lieutenant Governor Stephen McAlpine

Commissioner Judy Brady, DNR 
Commissioner Don W. Collinsworth, F&G 
Commissioner Dennis Kelso, DEC 
John Katz, Office of the Governor 
Bob Grogan, Office of the Governor 
Rod Swope, Office of the Governor

Sincerely,

GRACE BERG SCHAIBLE 
ATTORNEY GENF.RAT.

G. Thomas Koester 
Assistant Attorney General
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MEMORANDUM

To: Tom Koester, AGO

From: Rep. Sam Cotten, Co-Chair Kf~
House Resources Committee

Subject: ANWR revenue entitlements

Date: February 26, 1987

There are several questions the Resources Committee may need 
addressed before it takes a position on the issue of 
federal-state revenue sharing of oil and gas revenues derived 
from prospective oil and gas production on public lands within 
the Arctic National Wildlife Refuge.

1) If the Congress were to repeal the provision of ANILCA 
closing the ANWR coastal plain to oil and gas exploration and 
drilling, without amenuing the Mineral Leasing Act of 1920 or 
the Statehood Act, would the State be entitled to 90% of the 
federal oil and gas revenues derived from Refuge lands? Are 
there foreseeable circumstances under which federal lands in 
the coastal plain could be considered ocher than "public land" 
subject to the Mineral Leasing Act and the 90/10 federal-state 
revenue sharing arrangement?

2) Was Pet 4 (the former Naval Petroleum Reserve) "public 
land" subject to the same 90/10 revenue sharing arrangement as 
other public land in Alaska? When the NPRA Act passed in 
1976, did it reduce or expand the state's revenue entitlement 
from the affected acreage?

If you have questions please contact my staff. We are having 
a hearing in House Resources on the issue of ANWR revenue 
entitlements on Tuesday March 2 and would like to have any 
comments back from you by Friday or Monday. Many thanks.
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CHAPTER 78— NATIONAL PETROLEUM 
RESERVE IN  ALASKA

Sec.

Jj501. Definition.
6502.; Designation of National Petroleum Reserve in Alaska; reservation 
' of lands; disposition and conveyance of mineral materials, lands,

etc., preexisting property rights.
6503. Transfer of jurisdiction, duties, property, etc. to Secretar;' of Interior

from Secretary of Navy.
(a) Transfer of jurisdiction over reserve; date of transfer.
(b) Protection of environmental, fish and wildlife, and historical

or scenic values; promulgation of rules and .egulations.
(c) Contract responsibilities and functions.
(d) Equipment, facilities, and other properties used in connection

with operation of reserve; transfer without reimbursement.
(e) Unexpended funds previously appropriated for use in connec­

tion with reserve and civilian personnel ceilings assigned to 
management and operation of reserve.

6504. Administration of reserve.
(a) Congressional authorization as precondition for production

and development of petroleum.
(b) Conduct of exploration within designated areas to protect

surface values.
(c) Continuation of ongoing petroleum exploration program by

Secretary of Navy prior to date of transfer of jurisdiction; 
duties of Secretary of Navy prior to transfer date.

(d) Commencement of petroleum exploration by Secretary of In­
terior as of date of transfer of jurisdiction; powers and du­
ties of Secretary of Interior in conduct of exploration.

(e) Development and continuation of operation by Secretary of
Navy prior to transfer of reserve of gas fields supplying vil­
lages, etc., at or near Point Barrow, Alaska; rates; contin­
uation of service by Secretary of Interior after transfer.

6505. Executive department responsibility for studies to determine proce­
dures used in development, production, transportation, and distri­
bution of petroleum resources in reserve; reports to Congress by 
President; establishment of task force by Secretary of Interior; 
purposes; membership; report and recommendations to Congress 
by Secretary; contents.

6506. Applicr'nlity of antitrust provisions; plans and proposals submitted
to Ccngress to contain report by Attorney General on impact of 
plans and proposals on competition.

4



:H. 78 NATIONAL PETROLEUM RESERVE 42  § 6502
>ec.

•  Authorization of appropriations; Federal financial assistance for in­
creased municipal services and facilities in communities located on 
or near reserve resulting from authorized exploration and study 

^ activities.
<̂ 6508. y Competitive leasing of oil and gas.

j 6501. Definition

As used in this chapter, the term “petroleum” includes crude oil, gases
including natural gas), natural gasoline, and other related hydrocarbons, oil
■hale, and the products of any of such resources.
Pub.L. 94-258, T itle I, § 101, Apr. 5, 1976, 90 Stat. 303.)

H is to r ic a l N ote
References in Text. “ This chapter", re- ter and section 7420 o f  T itle 10, Armed

erred to in text, was in the original “ this ti- Forces, and amending section 6244 o f  this ti­
le". meaning Title I o f Pub.L. 94-258 , which tie and sections 7421 to 7436 and 7438 o f  Ti-
■nactcd this chapter and amended section tie 10] may be cited as the ‘Naval Petroleum
i244 o f this title. For distribution o f Pub.L. Reserves Production Act o f  1976’ ."
<4-258 in the Code, see Short Title note sel Legislative H istory. For legislative history 
tul hereunder and Tables volume. and purpose o f Pub.L. 94-258 , sec 1976 U.S.

Short T itle . Section 1 o f  Pub.L. 94-258 Code Cong, and Adm.News, p. 492.
provided "That this Act [enacting this chap-

Code o f  Fede ra l R egu la tion s 
National Petroleum Reserve in Alaska, management and protection of, see 43 C FR  2360 et seq.

L ib ra ry  Re fe rences 
Mines and Minerals @=?1 et seq. C.J.S. Mines and Minerals §§ 4 lo  6.

6502. Designation of National Petroleum Reserve in Alaska;
reservation of lands; disposition and conveyance of
mineral materials, lands, etc., preexisting property 
rights

The area known as Naval Petroleum Reserve Numbered 4, Alaska, estab­
lished by Executive order of the President, dated February 27, 1923, except 
for tract Numbered 1 as described in Public Land Order 2344, dated April 
24, 1961, shall be transferred to and administered by the Secretary of the 
Interior in accordance with the provisions of this Act. Effective on the date 
of transfer all lands within such area shall be redesignated as the “National 
Petroleum Reserve in Alaska" (hereinafter in this chapter referred to as the 
“reserve”). Subject to valid existing rights, all lands within the exterior 
boundaries of such reserve are hereby reserved and withdrawn from all 
forms of entry and disposition under the public land laws, including the 
mining and mineral leasing laws, and all other Acts; but the Secretary is 
authorized to (1) make dispositions of mineral materials pursuant to the Act 
of July 31, 1947 (61 Stat. 681), as amended [30 U.S.C.A. § 601 et seq.], for 
appropriate use by Alaska Natives, (2) make such dispositions of mineral 
materials and grant such rights-of-way, licenses, and permits as may be nec-
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TCQ tT

m
jnulgate such rules and regulations as he deems necessary and appropri- 
for the protection of sucli values within the reserve.

(c ) Contract responsib ilities and functions
The Secretary of the Interior shall, upon the effective date of the transfer 

of the reserve, assume the responsibilities and functions of the Secretary of 
the Navy under any contracts which may be in effect with respect to activi­
ties within the reserve.

(d ) Equipment, facilities, and o th e r p rope rties used In connection with 
opera tion  o f rese rve ; tran s fe r w ithout reimbursement

On the date of transfer of jurisdiction of the reserve, all equipment, facili­
ties, and other property of the Department of the Navy used in connection 
with the operation of the reserve, including all records, maps, exhibits, and 
other informational data held by the Secretary of the Navy in connection 
with the reserve, shall be transferred without reimbursement from the Secre­
tary of the Navy to the Secretary of the Interior who shall thereafter be 
authorized to use them to carry out the provisions of this chapter.

(e ) Unexpended funds p rev ious ly  appropriated fo r  use In connection with 
rese rve  and civilian personne l ceilings assigned to management 

and opera tion  o f rese rve
On the date of transfer of jurisdiction of the reserve, the Secretary of the 

Navy shall transfer to the Secretary of the Interior all unexpended funds 
previously appropriated for use in connection with the reserve and all civil­
ian personnel ceilings assigned by the Secretary of the Navy to the manage­
ment and operation of the reserve as of January 1, 1976.
iub .L . 9 4 -2 5 8 , T itle  I, § 103, A p r. 5, 1976, 90 Stat. 303 .)

H is to rica l Note
References in Text. "This chapter", rc- note set out under section 6501 o f  this tille

fcrred to in subsec. (d ), was in the original and Tables volume.
"this title", meaning Title I o f Pub.L. 94-258 , Legislative H istory . For legislative history 
which enacted this chapter and amended sec- an(j purpose o f Pub.L. 91—258. sec 1976 U.S.
lion 6244 oT this illc. For distribution o f Code Cong, and Adm.News, p. 492.
Pub.L. 94 -258 in Ihe Code, see Short Title

§ 6504. Administration of reserve

(a ) C ong ressiona l authorization as precond ition  fo r  production 
and deve lopment o f petro leum

Except as provided in subsection (e) of this section, production of petrole­
um from the reserve is prohibited and no development leading to production 
of petroleum from the reserve shall be undertaken until authorized by an 
Act of Congress.

(b) Conduct o f exp lora tion  within designated areas 
to p ro tect su rface va lues

Any exploration within the Utukok River, the Teshekpuk Lake areas, and 
other areas designated by the Secretary of the Interior containing any signif-

7
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essary to carry out his responsibilities under this Acl, and (3) convey the 
surface of lands properly selected on or before December 18, 1975, by Na­
tive village corporations pursuant to the Alaska Native Claims Settlement 
Act [43 U.S.C.A. § 1601 et seq.]. All other provisions of law heretofore 
enacted and actions heretofore taken reserving such lands as a Naval Petro­
leum Reserve shall remain in full force and effect to the extent not inconsis­
tent with this Act.
(Pub.L. 94-258, T itle I, § 102, Apr. 5. 1976, 90 Stat. 303.)

H is to r ic a l  No te
References in Text. This Acl, referred to 

in tcxl, is Pub.L. 94-258 . Apr. 5, 1976, 90 
S la l. 303. which enaclcd this chapter and sec­
tion 7420 o f  T itle 10, Armed Forces, and 
amended section 6244 o f  Ihis tille and sec­
tions 7421 to 7436 and 7438 o f  Title 10. For 
complete classification o f  this Act to the 
Code, sec Short Note set out under section 
6501 o f this title and Tables volume.

"This chapter", referred to in text, was in 
the original “ this title", meaning Title 1 o f 
Pub.L. 94-258 , which enacted this chapter 
and amended section 6244 o f this title. For 
distribution o f  Pub.L. 94-258 in the Code, sec 
Short Title note set out under section b501 o f 
this title and Tables volume.

The public land laws, referred to in text, 
arc classified generally to T itle 43. Public 
Lands.

The mining laws, referred to in text, are 
classiiied generally lo  T ille 30, Mineral Lands 
and Mining.

Mineral leasing laws, referred to in text, 
have been defined in sections 505, 530, and 
541e o f  Title 30. Mineral Lands and Leasing, 
to mean Acts Oct. 20, 1914, c. 330, 38 Stat. 
741; Feb. 25. 1920, c. 85, 41 Stat. 437; Apr. 
17, 1926, c. 158, 44 Stat. 301; and Feb. 7. 
1927, c. 66. 44 Stat. 1057. The Act o f Oct. 
20, 1914, was repealed by Pub.L. 86-252 ,

§ I, Sept. 9, 1959, 73 Stat. 490. The Act o f 
Feb. 25, 1920, is popularly known as the 
Mineral Lands Leasing Acl and is classified 
generally to subchaptcrs I to V II (section 181 
cl seq.) o f  chapter 3A o f Title 30. The Act 
o f Apr. 17, 1926, is classified generally to 
subchaptcr V II I  (section 271 el seq.) o f  chap­
ter 3A o f  Title 30. T*1: Act o f  Feb. 7, 1927, 
is classified principally to subchapter IX  (sec­
tion 281 et seq.) o f chapter 3A o f  Title 30. 
Fo r complete classification o f these Acts to 
the Code, see Tables volume.

The Act o r July 31. 1947 (61 Stat. 681), as 
amended, referred to in text, is classified gen­
erally to subchaptcr I (section 601 et seq.) o f 
chapter 15 o f Title 30. Mineral Lands and 
Mining. F o r complete classification o r Ihis 
Act lo  the Code, see Tables volume.

The Alaska Native Claims Settlement Acl, 
referred to in text, is Pub.L. 92-203 , Dec. 18, 
1971, 85 Stal. 688, as amended, which is clas­
sified generally to chapter 33 (section 1601 et 
seq.) o f T ille  43, Public Lands. For complete 
classification o f  this Act lo  the Code, see 
Short T itle note set out under section 1601 o f 
Title 43 and Tables volume.

Legislative H istory. For legislative history 
and purpose o f Pub.L. 94-258 , see 1976 U.S. 
Code Cong, and Adm.Ncws, p. 492.

§ 6503. Transfer of jurisdiction, duties, property, etc., to Secre­
tary of Interior from Secretary of Navy

(a ) T ra n s fe r o f  ju risd ic tion  o v e r  re s e rv e ; date o f  t ra n s fe r
Jurisdiction over the reserve shall be transferred by the Secretary of the 

Navy to the Secretary of the Interior on June 1, 1977.

(b) Protection of environmental, fish and wildlife, and historical or 
scenic values; promulgation of rules and regulations

With respect to any activities related to the protection of environmental, 
fish and wildlife, and historical or scenic values, the Secretary of the Interior 
shall assume all responsibilities as of April 5, 1976. As soon as possible, but 
not later than the effective date of transfer, the Secretary of the Interior may

6
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amendments on competition. Such plans or amendments shall not be 
implemented until sixty days after they have been submitted to such 
committees; and

(3) shall report annually to the Committees on Interior and Insular 
Affairs of the Senate and the House of Representatives on the progress 
of, and future plans for, exploration of the reserve.

(e) Development and continuation of operation by Secretary of Navy prior 
to transfer of reserve of gas fields supplying villages, etc., at or near 

Point Barrow, Alaska; rates; continuation of service by 
Secretary of Interior after transfer

Until the reserve is transferred to the jurisdiction of the Secretary of the 
Interior, the Secretary of the Navy is authorized to develop and continue 
operation of the South Barrow gas field, or such other fields as may be 
necessary, to supply gas at reasonable and equitable rates to the native vil­
lage of Barrow, and other communities and installations at or near Point 
Barrow, Alaska, and to installations of the Department of Defense and oth­
er agencies of the United States located at or near Point Barrow, Alaska. 
After such transfer, the Secretary of the Interior shall take such actions as 
may be necessary to continue such service to such village, communities, in­
stallations, and agencies at reasonable and equitable rates.
(Pub.L. 94-258, Title I, § 104, Apr. 5, 1976. 90 Stat. 304.)

H isto rica l Note
References in Text. This Acl, referred to Change o f Name. The Committee on Intc-

in subsec. (b). is Pub.L. 94-258 , Apr. 5. 1976, rior and Insular A lfairs o f the Senate was
90 Stat. 303, which enacted this chapter and abolished and replaced by the Committee on
section 7420 o f T ille  10. Armed Forces, and Energy and Natural Resources o f the Senate,

tided section 6244 o f this title and sec- effective Feb. 11, 1977. See Rule XXV  o f the
t  7421 to 7436 and 7438 o f  Title 10. For Standing Rules o f the Senate, as amended by

mplete classification o f Ihis Act to the Senate Resolution 4 (popularly cited as the
Code, see Short Note set out under section "Committee System Reorganization Amend-
6501 ol this title and Tables volume. menls o f 1977"), approved Feb. 4, 1977.

The antitrust laws, referred to in subset-. Legislative H istory. For legislative history
(d )(1 ), arc classified generally to section I et and purpose o f Pub.L. 94-258 , see 1976 U.S
seq. o f Title 15, Commerce and Trade. Code Cong, and Adm.News, p. 492.

Code o f  Federal Regulations
Oil and gas leasing, sec 43 C FR  3130.0-1 et seq

com

§ 6505. Executive department responsibility for studies to de­
termine procedures used in development, production, 
transportation, and distribution of petroleum resources 
in reserve; reports to Congress by President; establish­
ment of task force by Secretary of Interior; purposes; 
membership; report and recommendations to Congress 
by Secretary; contents

(a)(1) The President shall direct such Executive departments and/or 
agencies as he may deem appropriate to conduct a study, in consultation

9
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icant subsistence, recreational, fish and wildlife, or historical or scenic value, 
shall be conducted in a manner which will assure the maximum protection 
of such surface values to the extent consistent with the requirements of this 
Act for the exploration of the reserve.

(c ) Continuation o f  ongoing petro leum  exp lora tion  p rogram  by S ecre ta ry  o f
Navy p rio r to  date o f  tran s fe r o f jurisd iction ; duties o f Secre ta ry 

o f Navy p rio r to  tran s fe r date
The Secretary of the Navy shall continue the ongoing petroleum explora­

tion program within the reserve until the date of the transfer of jurisdiction 
specified in section 6503(a) of this title. Prior to the date of such transfer of 
jurisdiction the Secretary of the Navy shall—

(1) Cooperate fully with the Secretary of the Interior providing him 
access to such facilities and such information as he may request to facil­
itate the transfer of jurisdiction;

(2) provide to the Committees on Interior and Insular Affairs of the 
Senate and the House of Representatives copies of any reports, plans, 
or contracts pertaining to the reserve that are required to be submitted 
to the Committees on Armed Services of the Senate and the House of 
Representatives; and

(3) cooperate and consult with the Secretary of the Interior before 
executing any new contract or amendment to any existing contract per­
taining to the reserve and allow him a reasonable opportunity to com­
ment on such contract or amendment, as the case may be.

(d ) Commencement o f  petro leum  exp lora tion  by S ecre ta ry  o f In te rio r as o f
date o f tra n s fe r o f jurisd iction ; pow ers and duties o f  Secre ta ry  

o f  In terio r In conduct o f  exp lora tion
The Secretary of the Interior shall commence further petroleum explora­

tion of the reserve as of the date of transfer of jurisdiction specified in sec­
tion 6503(a) of this title. In conducting this exploration effort, the Secre­
tary of the Interior—

(1) is authorized to enter into contracts for the exploration of the 
reserve, except that no such contract may be entered into until at least 
thirty days after the Secretary of the Interior has provided the Attorney 
General with a copy of the proposed contract and such ether informa­
tion as may be appropriate to determine legal sufficiency and possible 
violations under, or inconsistencies with, the antitrust laws. If, within 
such thirty day period, the Attorney General advises the Secretary of 
the Interior that any such contract would unduly restrict competition 
or be inconsistent with the antitrust laws, then the Secretary of the In­
terior may not execute that contract;

(2) shall submit to the Committees on Interior and Insular Affairs of 
the Senate and the House of Representatives any new plans or substan­
tial amendments to ongoing plans for the exploration of the reserve. 
All such plans or amendments submitted to such committees pursuant 
to this section shall contain a report by the Attorney General of the 
United States with respect to the anticipated effects of such plans or

8
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Senate Resolution 4 (popularly cited as the Legislative H istory. For legislative history

• Committee System Reorganization Amend- and purpose o f Pub.L. 94-258, see 1976 U.S.
icnts o f  1977"), approved Feb. 4, 1977. Code Cong, and Adm.News, p. 492.

Cross References
Studies prepared and transmitted to Congress pursuant to this section as satisfying require­

ments fo r studies o f certain rivers designated for potential addition lo  national wild and 
scenic river system, see section 1276 o f  Title 16. Conservation.

$

§ 6506. A pp lic a b ility  o f  a n titru s t p rov is ion s ; p lans and p rop os ­
a ls  subm itted  to  C ong ress to  con ta in  re p o rt by A tto rn e y  
G en e ra l on im pact o f  p lans and p rop osa ls  on com peti­
tion

Unless otherwise provided by Act of Congress, whenever development 
leading to production of petroleum is authorized, the provisions of subsec­
tions (g), (h), and (i) of section 7430 of Title 10 shall be deemed applicable 
to the Secretary of the Interior with respect to rules and regulations, plans 
of development and amendments thereto, and contracts and operating agree­
ments. All plans and proposals submitted to the Congress under this chap­
ter or pursuant to legislation authorizing development leading to production 
shall contain a report by the Attorney General of the United States on the 
anticipated effects upon competition of such plans and proposals.
(Pub .L . 9 4 -2 5 8 , T itle  I, § 106, A p r. 5, 1976, 90  Stat. 306 .)

H is to rica l Note
References in Text. “ This chapter", rc- out under section 6501 o f this tille and Tables

ferrcd to in teal, was in the original "this ti- volume.
tie", meaning Title I o f Pub.L. 94-258 , which Legislative History. For legislative history 
•'acted this chapter and amended section a„<j purposc o f Pub.L. 94-258 , see 1976 U.S.

[>244 o f  Ihis tille. For distribution o f Pub.L. Code Cong, and Adm.News, p. 492.
94-258 in the Code, see Short Title note set

§ 6507. A u th o riza t ion  o f  ap p rop ria tion s ; F ed e ra l fin an c ia l as­
s istance fo r  inc reased  m un ic ipa l se rv ices and fa c ilit ie s  
in com m un itie s  lo ca ted  on o r  nea r re se rve  re su lt in g  
from  au th o rized  e x p lo ra t io n  and study ac tiv ities

(a) There are authorized to be appropriated to the Department of the In­
terior such sums as may be necessary to carry out the provisions of this 
chapter.

(b) If the Secretary of the Interior determines that there is an immediate 
and substantial increase in the need for municipal services and facilities in 
communities located on or near the reserve as a oirect result of the explora­
tion and study activities authorized by this chapter and that an unfair and 
excessive financial burden will be incurred by such communities as a result 
of the increased need for such services and facilities, then he is authorized to 
assist such communities in meeting the costs of providing increased munici­
pal services and facilities. The Secretary of the Interior shall carry out the 
provisions of this section through existing Federal programs and he shall

11
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with representatives of the State of Alaska, to determine the best overtt 
procedures to be used in the development, production, transportation, an 
distribution of petroleum resources in the reserve. Such study shall includ 
but shall not be limited to, a consideration of—

(A) the alternative procedures for accomplishing the developmen 
production, transportation, and distribution of the petroleum resourct 
from the reserve, and

(B) the economic and environmental consequences of such altern; 
live procedures.

(2) The President shall make semiannual progress reports on the imph 
mentation of this subsection to the Committees on Interior and Insular A; 
fairs of the Senate and the House of Representatives beginning not late 
than six months after April 5, 1976, and shall, not later than one year aftc- 
the transfer of jurisdiction of the reserve, and annually thereafter, report am 
findings or conclusions developed as a result of such study together witl 
appropriate supporting data and such recommendations as he deems dcsira 
ble. The study shall be completed and submitted to such committees, to 
gether with recommended procedures and any proposed legislation necessa 
ry to implement such procedures not later than January I, 1980.

(b)(1) The Secretary of the Interior shall establish a task force to conduci 
a study to determine the values of, and best uses for, the lands contained in 
the reserve, taking into consideration (A) the natives who live or depend 
upon such lands, (B) the scenic, historical, recreational, fish and wildlife, 
and wilderness values, (C) mineral potential, and (D) other values of such 
lands.

(2) Such task force shall be composed of representatives from the govern­
ment of Alaska, the Arctic slope native community, and such offices and 
bureaus of the Department of the Interior as the Secretary of the Intcrior 
deems appropriate, including, but not limited to, the Bureau of Land Man­
agement, the United States Fish and Wildlife Service, the United States Ge­
ological Survey, and the Bureau of Mines.

(3) The Secretary of the Interior shall submit a report, together with the 
concurring or dissenting views, if any, of any non-Federal representatives of 
the task force, of the results of such study to the Committees on Interior 
and Insular Affairs of the Senate and the House of Representatives within 
three years after April 5, 1976, and shall include in such report his recom­
mendations with respect to the value, best use, and appropriate designation 
of the lands referred to in paragraph (1).

(Pub.L. 94-258, Title I, § 105(b), (c), Apr. 5, 1976, 90 Stat. 305.)

H isto rica l Note
Codification. In the original, subsecs. (a ) Change o f Name. The Committee on Inte- 

and (b), respectively, were subsccs. (b ) and (c ) rior and Insular A ffairs o f  the Senate was
o f  section 105 o f Pub.L. 94 -258 and have abolished and rep'accd by the Committee on
been redesignated as (a ) and (b ) for eodifica- Energy and Natural Resources o f  the Senate,
lion purposes. Section 105(a) o f  Pub .L . effective Feb. 11.1977. See Rule X XV  o f  the
94-258 amended section 6244 o f this title. Standing Rules o f the Senate, as amended by

10



42  § 6507 PUBLIC HEALTH AND WELFARE

consult with the heads of the departments or agencies of the Federal Gov­
ernment concerned with the type of services and facilities for which finan­
cial assistance is being made available.

(P ub .L . 94 -2 58 . T itle  I, § 107, Apr. 5, 1976. 90  Stat. 306 .)

H isto rica l Note
References in Text. "This chapter", re­

fe rra l to in text, was in the original "Ihis ti­
tle". meaning T ille  I o f Pub.L. 94-258 . which 
enacted this chapter and amended section 
6244 o f  this title. For distribution o f  Pub.L. 
94-258 in the Code, see Short Title note sel

out under section 6501 o f  Ihis title and Tables 
volume.

leg is lative H istory . For legislative history 
and purpose o f  Pub.L. 94-258 . see 1976 U.S. 
Code Cong, and Adm.News. p. 492.

§ 6508. Competitive leasing of oil and gas

There shall be conducted, notwithstanding any other provision of law and 
pursuar, such rules and regulations as the Secretary may prescribe, an 
expedit.ous program of competitive leasing of oil and gas in the National 
Petroleum Reserve in Alaska: Provided, That (1) activities undertaken pur­
suant to this section shall include or provide for such conditions, restric­
tions, and prohibitions as the Secretary deems necessary or appropriate to 
mitigate reasonably foreseeable and significantly adverse effects on the sur­
face resources of the National Petroleum Reserve in Alaska (the Reserve); 
(2) the provisions of section 202 and section 603 of the Federal Lands Policy 
and Management Act of 1976 (90 Stat. 2743) [43 U.S.C.A. §§ 1712, 1782] 
shall not be applicable to the Reserve; (3) the first lease sale shall be con­
ducted within twenty months of December 12, 1980: Provided, That the 
first lease sale shall be conducted only after publication of a final environ­
mental impact statement if such is deemed necessary under the provisions of 
the National Environmental Policy Act of 1969 (42 U.S.C. 4332); (4) the 
withdrawals established by section 102 of Public Law 94-258 [42 U.S.C.A. 
§ 6502} are rescinded for the purposes of the oil and gas leasing program 
authorized herein; (5) bidding systems used in lease sales shall be based on 
bidding systems included in section 205(a)(1)(A) through (H) of the Outer 
Continental Shelf Lands Act Amendments of 1978 (92 Stat. 629) [43 U.S. 
C.A. § 1337(a)(l)(A)-(H) ]; (6) lease tracts may encompass identified geo­
logical structures; (7) the size of lease tracts may be up lo sixty thousand 
acres, as determined by the Secretary; (8) each lease shall be issued for an 
initial period of up to ten years, and shall be extended for so long thereafter 
as oil or gas is produced from the lease in paying quantities, or as drilling or 
reworking operations, as approved by the Secretary, are conducted thereon; 
and (9) all receipts from sales, rentals, bonuses, and royalties on leases is­
sued pursuant to this section shall be paid into the Treasury of the United 
States: Provided, That 50 per centum thereof shall be paid by the Secretary 
of the Treasury semiannually, as soon as practicable after March 30 and 
September 30 each year, to the State of Alaska for (a) planning, (b) con­
struction, maintenance, and operation of essential public facilities, and (c) 
other necessary provisions of public service: Provided further, That in the 
allocation of such fu;tJs, the State shall give priority to use by subdivisions

12
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of the State most directly or severely impacted by development of oil and

• s leased under this section.

Any agency of the United States and any person authorized by the Secre­
tary may conduct geological and geophysical explorations in the National 
Petroleum Reserve in Alaska which do not interfere with operations under 
any contract maintained or granted previously. Any information .acquired 
in such explorations shall be subject to the conditions of 43 U.S.C. 1352(a) 
(1 )(A).
Any action seeking judicial review of the adequacy of any program or 

site-specific environmental impact statement under section 102 of the Na­
tional Environmental Policy Act of 1969 (42 U.S.C. 4332) concerning oil 
and gas leasing in the National Petroleum Reserve-Alaska shall be barred 
unless brought in the appropriate District Court within 60 days after notice 
of the availability of such statement is published in the Federal Register. 
Any proceeding on such action shall be assigned for hearing at the earliest 
possible date and shall be expedited by such Court.

The detailed environmental studies and assessments that have been con­
ducted on the exploration program and the comprehensive land-use studies 
carried out in response to sections 105(b) and (c) of Public Law 94-258 [42 
U.S.C.A. § 6505] shall be deemed to have fulfilled the requirements of sec­
tion 102(2)(c) of the National Environmental Policy Act (Public Law 
91-190) [42 U.S.C.A. § 4332(2)(C) ], with regard to the first two oil and gas 
lease sales in the National Petroleum Reserve-Alaska: Provided, That net 
more than a total of 2,000,000 acres may be leased in these two sales: Pro­
vided further, That any exploration or production undertaken pursuant to 
this section shall be in accordance with section 104(b) of the Naval Petrole­
um Reserves Production Act of 1976 (90 Stat. 304; 42 U.S.C. 6504).

*W Pub.L . 96-514, T itle I, § 100, Dec. 12, 1980, 94 Stat. 2964.)

H istorical Note
References in Text. "This section" rc- Section 104(b) o f  the Naval Petroleum

ferred to the first three times it appears in Ihe Reserves Production Act o f  1976 (90 Stal.
original read “ this Act”  meaning Pub.L. 304), referred to in text, is section 104(b) o f
96-514, Dec. 12, 1980, 94 Sla l. 2957. For Pub.L. 94-258 , Title I, § 104, Apr. 5, 1976,
complete classification o f  this A cl to the 90 Slat. 304. which is classified lo  section
Code, see Tables volume. 6504(b, o f this title.

The National Environmental Policy Act o f Codification. Section was enacted as part
1969, referred to in text, is Pub.L. 91-190, o f the Department o f the Intcrior and Related
Jan. I, 1970, 83 Stat. 852, as amended, which Agencies Appropriations Acl, 1981, and not
is classified generally to chapter 55 (section as part o f the Naval Petroleum Reserves Pro-
4321 et seq.) o f this title. Section 102 o f such duction Act o f 1976 which enacted this cliap-
Act is classified to section 4332 o f this title. ter.
For complete classification o f  this Act to the 
Code, see Short Title note set out under sec­
tion 4321 o f this title and Tables volume.
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CHAPTER 78— NATIONAL PETROLEUM RESERVE IN ALASKA

§ 6502. Designation c f  N ationa l Petro leum  Reserve in A laska ; reservation  o f  
lands; d isposition and conveyance o f  m inera l m ate ria ls , lands, etc., 
preexisting p roperty rights

The area known as Naval Petroleum Reserve Numbered 4, Alaska, established by 
Executive Order of the President, dated February 27, 1923, except for tract Num­
bered 1 as described in Public Land Order 2344, dated April 24, 1961, shall be 
transfened to and administered by the Secretary of the Interi Dr in accordance with 
the provisions of this Act. Effective on the date of transfer all lands within such 
area shall be redesignated as the “National Petroleum Reserve in Alaska" (herein­
after in this chapter referred to as the “reserve"). Subject to valid existing rights, 
all lands within the exterior boundaries of such reserve are hereby reserved and 
withdrawn from all forms of entry and disposition under the public land laws, 
including the mining and mineral leasing laws, and all other Acts; but the Secretary 
is authorized to (1) make dispositions of mineral materials pursuant to the Act of 
July 31, 1947(61 Stat. 681), as amended [30 U.S.C.A. § 601 et seq.], for appropriate 

^ue by Alaska Natives and the North Slope Borough, (2) make such dispositions of 
■wieral materials and grant sucli rights-of-way, licenses, and permits as may be 
Ŵcessary to carry out his responsibilities under this Act, (3) convey the surface of 
lands properly selected on or before December 18, 1975, by Native village corpora­
tions pursuant to the Alaska Native Claims Settlement Act [43 U.S.C.A. § 1601 et 
seq.], and (4) grant such rights-of-way to the North Slope Borough, under the 
provisions of title V of the Federal Land Policy and Management Act of 1976 [43 
U.S.C.A. § 1761 et seq.] or section 28 of the Mineral Leasing Act, as amended [30 
U.S.C.A. § 185], as may be necessary to permit the North Slope Borough to provide 
energy supplies to villages on the North Slope. Ail other provisions of law 
heretofore enacted and actions heretofore taken reserving such lands as a Naval 
Petroleum Reserve shall remain in full force and effect to the extent not inconsistent 
with this Act
(As amended Pub.L. 98-366, § 4(a), July 17, .1984, 98 Stat. 470.)
References In Text Title V of the Federal 1984 Amendment Pub.L. 98-366 added “and

Land Policy and Management Act of 1976, re- the North Slope Borough" after "Alaska Na-
ferred to in cl. (4), is Title V of Pub.L 94-579, tives".
Oct. 21 1976, 90 Stat. 2776 which is classified pub.L 98-366 struck out "and" after "respon-
generally to subchapter V (§ 1761 et seq.) of sibi)itiej under thil Ac,»
chapter 35 of Title 43, Public Lands. For com­
plete classification of this Acl to the Code, see Pub.L. 98-366 inserted ", and (4) grapt rights-
Short Title note set out under section 1701 of of'w*y 10 ,hc North sloP« Borough, under the
Title 43 and Tables provisions of title V of the Federal Land Policy

and Management Act of 1976 or section 28 of the 
Section 28 of the Mineral Leasing Act, referred Mineral Leasing Act, as amended, as may be

to in text, cl. (4), is classified to section 185 of necessary to permit the North Slope Borough to
Title 30, Mineral Lands and Mining. provide energy supplies to Ihe villages on the
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North Slope" preceding the period following 
“Alaska Native Claims Settlement Act".

Legislative History. For legislative history am 
purpose of Pub.L. 98-366, see 1984 U.S. Codi 
Cong, and Adm. News, p. 692.

§ 6504. Administration of reserve
[See main volume fo r text of (a) to (d)]

(e). Repealed. Pub.L. 98-366, § 4(b), July 17, 1984, 98 Stat 470. 
(As amended Pub.L. 98-366, § 4(b), July 17, 19£t, 98 Stat. 470.)

1984 Amendment. Su'osec. (e). Pub.L. 98-366 
struck out subsec. (e) which had read: "Until the 
reserve is transferred to the jurisdiction of the 
Secretary of the Interior, the Secretary of the 
Navy is authorized to develop and continue opera­
tion of the South Barrow gas field, or such other 
fields as may be necessary, to supply gas at rea­
sonable and equitable rates to the native village of 
Barrow, and other communities and installations 
at or near Point Barrow, Alaska, and to installa­
tions of the Department of Defense and other 
agencies of the United States located at or near 
Point Barrow, Alaska. After such transfer, the

Secretary of the Interior shall take such actions a- 
may be necessary to continue such service to such 
village, communities, installations, and agencies a' 
reasonable and equitable rites."
Effective Date of 1984 Amendmeat. Scctio. 

4{b) of Pub.L 98-366 provided in part that tin 
repeal of subsec. (e) of this section is effective Oct 
I, 1984.
Legislative History. For legislative history and 

purpose of Pub.L 98-366, see 1984 U.S. Codi 
Cong, and Adm. News, p. 692.

§ 6505. Executive department responsibility for studies to determine procedures 
used in development, production, transportation, and distribution of 
petroleum resources in reserve; reports to Congress by President: 
establishment of task force by Secretary of Interior, purposes; mem­
bership; report and recommendations to Congress by Secretary; con­
tents

(a) Omitted
(b)(1) The President shall direct such Executive departments and/or agencies a; 

he may deem appropriate to conduct a study, in consultation with representatives o' 
the State of Alaska, to determine the best overall procedures to be used in tht 
development, production, transportation, and distribution of petroleum resources in 
the reserve. Such study shall include, but shall not be limited to, a consideratiot 
of—

(A) the alternative procedures for accomplishing the development, production, 
transportation, and distribution of the petroleum resources from the reserve, 
and ,
(B) the economic and environmental consequences of such alternative proce­

dures.
(2) The President shall make semiannual progress reports on the implementation 

of this subsection to the Committees on Interior and Insular Affairs of the Senate 
and the House of Representatives beginning not later than six months after April 5 
1976, and shall, not later than one year after the transfer of jurisdiction of the 
reserve, and annually thereafter, report any findings or conclusions developed as r» 
result of such study together with appropriate supporting data and such recommen 
dations as he deems desirable. The study shall be completed and submitted to sucl. 
committees, together with recommended procedures and any proposed legislation 
necessary to implement such procedures not later than January 1, 1980.
(c)(1) The Secretary of the Interior shall establish a task force to conduct a study 

to determine the values of, and best uses for, the lands contained in the reserve, 
taking into consideration (A) the natives who live or depend upon such lands, (B) the 
scenic, historical, recreational, fish and wildlife, and wilderness values, (C) mineral 
potential, and (D) other values of such lands.
(2) Such task force shall be composed of representatives from the government of 

Alaska, the Arctic slope native community, and such offices and bureaus of the 
Department of the Interior as the Secretary of the Interior deems appropriate, 
including, but not limited to, the Bureau of Land Management, the United States 
Fish and Wildlife Service, the United States Geological Survey, and the Bureau of 
Mines.
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(3) The Secretary of the Interior shall submit a report, together with the concur­

ring or dissenting views, if any, of any non-Federal representatives of the task force, 
of the results of such study to the Committees on Interior and Insular Affairs of the 
Senate and the House of Representatives within three years after April G, 1976, and 
shall include in such report his recommendations with respect to the value, best use, 
and appropriate designation of the lands referred to in paragraph (1).

CodlflcctkML Subsec. («) of thh section xmend- 
e<5 section 6244 of this title.

§ 6508. Competitive leasing of oil and gas
[See main volume fo r text o f first and second undesignated paragraphs]

Any action seeking judicial review of the adequacy of any program or site-specific 
environmental impact statement under section 102 of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332) concerning oil and gas leasing in the National 
Petroleum Reserve-Alaska shall be barred unless brought in the appropriate District 
Court within 60 days after notice of the availability of such statement is published in 
the Federal Register.

[See main volume fo r text o f fourth undesignated paragraph]

(As amended Pub.L. 98-620, Title IV, § 402(41), Nov. 8, 1984, 98 Stat 3360.)

1984 Aasesdosest Pub.L. 98-620 struck out Notes of Dtcirioax
provision in the third paragraph that required that 
any proceeding on such action be assigned for 1* Discovery
bearing at the earliest possible date and be expe- jn »ction challenging certain oil and gas lease 
dited by the Court. said by the Bureau of Land Management within
Effective Date of 1984 Amro da ret. Amend- tbe Alaska national petroleum reserve, in view of

meat by Pub.L 98-620 not to *PPjyto sucx statutory mandate to expedite, district court did

1657 of Title 28, Judiciary and Judicial Procedure. »«d setUng an abbreviated bnefing schedule. Ku-
LegWaUve History. For legislative history and V' CUric’ CA-AUjU 19M* 742 R2d

purpose of Pub.L. 98-620, see 1984 U.S.Code I145'
Cong, and Adm.News, p. 5708.

CHAPTER 79-SCIENCE AND TECHNOLOGY POLICY, 
ORGANIZATION AND PRIORITIES

SUBCHAPTER I— NATIONAL SCIENCE, ENGINEERING, AND 
p t i W l t i r ; t « . w . r U ! t i « : ^ - T E C H N O L O G Y  POLICY AND PRIORITIES

5 6601. Congressional findings; priority goals

EXECUTIVE ORDER NO. 12039
Ex. Ord. No. 12399, Dec 31, 1982, 48 F.R. section 14 of the Federal Advisory Committee Act

379, set ovt in the credit of this Executive Order, jn Appendix 2 to Title 5, Government Organixa-
was superseded by Ex. Ord. No. 12534, Sept. 30, tjon ̂  Employees.
1985, 50 F.R. 40319, set out as a note under F 1

9

SUBCHAPTER II-OFFICE OF SCIENCE AND TECHNOLOGY POLICY

i 6614. Policy planning; analysis; advice; establishment of Advisory Panel
[See main volume fo r text of (a) ]

(bXl) The Director shall establish an Intergovernmental Science, Engineering, 
and Technology Advisory Panel (hereinafter referred to as the “Panel”), whose 
purpose shall be to (A) identify and define civilian problems at State, regional, and 
local levels which science, engineering, mid technology may assist in resolving or 
ameliorating; (B) recommend priorities for addressing such problems; and (C) advise 
and assist the Director in identifying and fostering policies to facilitate the transfer 
and utilization of research and development results so as to maximize their applica­
tion to civilian needs.
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WATT, S E C R E T A R Y  OF T H E  INTERIOR, e t  a l .  v .
A L A S K A

CERTIORARI TO T H E  UN ITED  STATES COURT OF APPEALS FOR T E E
N IN T H  CIRCUIT

No. 79-1890. Argued January 13, 19S1— Decided April 21, 1981*

The Kenai National Moose Range was created in 1941 as a national 
wildlife refuge by withdrawing acreage from public lands in Alaska. 
Commercially significant quantities of oil underlie the Range, and the 
Secretary of the Interior issued oil and gas leases for the Range, be­
ginning in the 1950’s. The Secretary has distributed revenues from 
these leases according to the formula provided in § 35 of the Mineral 
Leasing Act of 1920, whereby 90% of the revenues are paid to Alaska 
and 10% to the United States Treasury. In 1964, § 401 (a) of the 
Wildlife Refuge Revenue Sharing Act was amended so as to add the 
word “minerals" to the list of refuge resources, the revenues from 
which were to be distributed according to the formula provided in 
§401 (c) of that Act, whereby 25% of the revenues are paid to coun­
ties in which tbe wildlife refuge lies, and the remaining funds are used 
by the Department of the Interior for public purposes. The Depart­
ment's Solicitor then made a determination, in which the Comptroller 
General concurred, that the amended § 401 (a) superseded § 35 of the 
Mineral Leasing Act of 1920, with the result that the formula under 
§401 (c) was to be applied to oil and gas lease revenues from wild­
life refuges. Petitioner Kenai Peninsula Borough, the “county” within 
which Moose Range lies, thereafter brought suit in Federal District 
Ccurt, seeking a declaration that the amended §401 (a) governed the 
distribution of oil and gas revenues from the Range. Alaska also filed 
suit in the same court, seeking a declaration that § 35 still governed 
such distribution, and the suits were consolidated. The District Court 
granted summary judgment for Alaska, and the Court of Appeals 
affirmed.

H e ld : Revenues generated by oil and gas leases on federal wildlife refuges 
consisting of reserved public lands, as here, must be distributed ac­
cording to the formula protided in § 35 of the Mineral Leasing Act 
of 1920. Absent any expression of congressional intention to repeal

■“Together with No. 79-1904, Kenai Peninsula Borough v. Alaska et a l., 

also on certiorari to the same court.

I’ti

I'*;i

r \



280 OCTOBER TERM, 1980

Opinion of the Court 451TT. 3.

§35 by implication, the term '‘minerals'’ in §401 la) of the Wildlife
Refuze Revenue Sharing Act applies only to minerals on land acquired
for wildlife refuges. Pp. 265-273.

512 F. 2d 1210, amrmed.

Powell, J., delivered the opinion of the Court, in which Brennan, 
White, Blackmun, Rehnquist, and Stevens, JJ., joined. Stevens, J., 
filed a concurring opinion, post, p. 273. Stewart, J., filed a dissenting 
opinion, in which Burger, C. J., and Marshall, J.. joined, post, p. 276.

Deputy Solicitor General Claiborne argued the cause for 
petitioners in No. 79-1890. With him on the briefs were 

Solicitor General McCree, Assistant Attorney General Moor­
man, and D irk  D . Snel. Charles K . Cranston argued the 
cause and filed briefs for petitioner in No. 79-1904.

G. Thomas-Koester, Assistant Attorney General of Alaska, 
argued the cause for respondents in both cases. With him on 

the brief was Wilson L. Condon, Attorney General.
Justice Powell delivered the opinion of the Court.

The narrow issue presented by these cases is which of two 

federal statutes provides the formula for distribution of rev­

enues received from oil and gas leases on national wildlife 

refuges 'reserved from public lands.

The Kenai National Moose Range was created in 1941 by 

the withdrawal of nearly two million acres from public lands 

on the Kenai Peninsula in Alaska. See Exec. Order No. S979. 

3 C F R  1043 (1938-1943 Comp.). See also Public Land Or­

der No. 3400, 29 Fed. Reg. 7094-7095 (1964) (adjusting the 

boundaries). The Kenai Moose Range, as its name sug­

gests, provides a refuge and breeding ground for moose. 

The Fish and Wildlife Service in the Department of the In­

terior administers it as part of the national wildlife refuge 

system.
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Commercially significant quanties of oil underlie the Kenai 

Moose Range.1 Pursuant to authority under the Mineral 

Leasing Act of 1920, 30 IT. S. C. § 181 et seq., the Secretary 
of the Interior has issued oil and gas leases for the Kenai 

Moose Range, beginning in the mid-1950's. See Udall v. 
Tallman, 3S0 U. S. 1 (1965). The United States has re­

ceived substantial revenues from these leases.3 Fr om first 

receipt in 1954, the Secretary has distributed these revenues 

according to the formula provided in § 35 of the Mineral 

Leasing Act of 1920, 41 Stat. 450, as amended, 30 U. S. C. 

§ 191. This formula prescribes that 9 0 %  of the revenues be 

paid to the State of Alaska and 1 0 %  to the United States 

Treasury.3

Wildlife
acquired

;?*vs- J;
absenting

1 Today, the Kenai Moose Range is the only national wildlife refuge cre­
ated from public lands where oil is being pumped. s*.e Brief for Federal 
Petitioners 4, n. 4. Substantial quantities of oil, however, are thought to 
underlie other reserved refuge lands in Alaska.
2 Between 1966 and 1976, Kenai Range generated more than 357 mil­

lion in oil lease revenues. App. 64. Ini 1964 Kenai Range generated 
more than 33.S million in revenues from oil and gas leases. In that same 
year, refuges on reserved public land in the contiguous 48 States gener­
ated 33,143 in oil and gas revenues. App. to Brief for Federal Petitioners 
la-2a. In interpreting Congress’ directions for distribution of oil rev­
enues from reserved refuge lands, it should be remembered that histori­
cally Kenai alone has generated such revenues.
3 In pertinent part, the current § 35, as set forth in 30 U. S. C. § 191, 

provides:
“.All money received from sales, bonuses, royalties, and rentals of the 

public lands under the provisions of this chapter ... shall be paid into the 
Treasury of the United States; ... of those from .Alaska ... 90 per cen­
tum thereof shall be paid to the State of Alaska for disposition by the 
legislature ....’’
States other than .Alaska receive only 50% of public land mineral revenues 
under the Act. Ib id .
By its terms, the Mirjral Leasing .Act applies to specified minerals, in­

cluding oil and gas, on ail lands owned by the United States, except those 
lands excluded by the Act. 30 U. S. C. § 1S1. See Udail v. Tallman, 380 
U. 3. 1, 4. and n. 3 (1965).
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In 1975, the Director of the Fish and Wildlife Service in’ 

quired of the Solicitor of the Department of the Interior 

whether revenues from oil and gas leases in wildlife refuges 

created by withdrawal of public lands should be distributed 

according to S 401 (c) of the Wildlife Refuge Revenue Shar­

ing Act. 49 Stat. 383. as amended. 16 U. S. C. § 715s (c), 

rather than under the Mineral Leasing Act of 1920. The Di­

rector's inquiry was prompted by the 1964 amendments to 

§ 401 (a), which added the word “minerals” to a list of refuge 

resources, the revenues from which were to be distributed ac­

cording to the statutory formula.4 Pub. L. 88-523. 78 Stat. 

701. According to this formula. 2 5 %  of the revenues are paid 

to counties wherein the refuge lies, and remaining funds are 

used by the Department of the Interior for public purposes.3

4 Prior to 1964, § 401 governed distribution of revenues from "the sale 
or other disposition of surplus wildlife, or of .timber, hay, grass, or other 
spontaneous products of the soil, shell, sand, or gravel, and )m other 
privileges on refuges.” Act of June 15, 1935, ch. '261, 49 Stat. 373, 3S3. 
The current version of § 401 (a) is given in the text, infra, at 265.
’Section 401(c) currently provides:
“(1) The Secretary shall pay out the fund, for each fiscal year . . . , to 

each county in which is situated any fee area whichever of the following 
amounts is greater:
"(A) An amount equal to the product of 75 cents multiplied by the toral 

acreage of that portion of the fee area which is located within such county.
"(B) An amount equal to three-fourths of 1 per centum of the fair mar­

ket value, as determined by rae Secretary, of that portion of the fee 
area . . . which is located within such county.
"(C) An amount equal to 25 per centum of the net receipts collected by 

the Secretary in connection with operation of and management of such 
fee area during the fiscal year ....
"(2) At the end of each fiscal year the Secretary iC ^ i pay out of the 

fund for such fiscal year to each county in which any reserve area is 
situated, an amount equal to 25 per centum of the net receipts cr"ected 
by the Secretary in connection with the operation and management of 
such area during such fiscal year . . . .” 16 U. 8. C. § 715s (c) (1976 ed., 
Supp. m).
Section 401 (b) allows the Secretary to pay any expenses related to 
revenue production or distribution from this fund. Section 401 (e) oro-
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The Solicitor ruled that the 1964 amendment governed, super­

seding § 35 of the Mineral Leasing Act of 1920. App. to Pet. 

for Cert, in No. 79-1S90, p. 26a. The Comptroller General 

concuxTed in the view of the Solicitor. 55 Comp. Gen. 117 

(1975). U p o n  request for reconsideration by the State of 

Alaska in 1976. the Comptroller General affirmed his initial 

decision. See Op. Comp. Gen. in File: B-US67S, June 11, 

1976. reprinted in App. to Pet. for Cert, in No. 79^1390, p. 42a.

T h e  Kenai Peninsula Borough then brought suit against 

the Secretary of the Interior in the United States District 

Court for the District of Alaska, seeking a declaration that 

the amended § 401 (a) of the Wildlife Refuge Revenue 

Sharing Act governed the distribution of oil and gas rev­

enues from the Kenai Moose Range. Kenai Borough is the 

“county” within which the Moose Range lies. If § 401 (a) 

governs, it will receive 2 5 %  of the revenues and the State 

none. The State of Alaska then riled suit in the same court 

against the Secretary and various federal officials, seeking a 

declaration that § 35 of the Mineral Leasing Act still gov­

erned distribution of these same oil and gas revenues. If 

that provision applies, the State will continue to receive 

9 0 %  of the funds and. so far as federal law is concerned, 

Kenai Borough none. The District Court consolidated the 

lawsuits.9

The District Court granted summary judgment for the 

State of Alaska. 436 F. Supp. 2SS (1977). U p o n  exami-

vides that funds remaining after expenses and the States are paid are 
transferred to the Migratory Bird Conservation Fund, established for the 
laudable purpose of purchasing migratory’ bird refuges.
s Since this litigation commenced in 1976. 90% of oil and gas revenues 

from the Kenai Range has been paid into an escrow account that now con­
tains more than S23 million. Brief for Federal Petitioners 4, n. 4. In 
addition to declaratory relief, Kenai Borough sought an accounting of 
revenues paid to the State since 1964 under the Mineral Leasing Act of 
1920 but allegedly due the Borough, and recovery of such payments. The 
State sought a resumption of accustomed payments under the Mineral 
Leasing Act.

259 Opinion of the Court-
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nation of the apparently conflicting statutes, the court held 

that the term “minerals” in the amended Wildlife Refuge 

Revenue Sharing Act referred only to oil and gas found on 

land acquired for wildlife refuges. Id., at 292. Distribution 

of oil and gas revenues from leases on public land reserved 
for wildlife refuges. it held, continues to be determined by 

§ 35 of the Mineral Leasing Act of 1920.r Ibid. The court 

viewed the legislative history of the 1964 amendments as 

demonstrating that Congress was concerned primarily with 

the difficulties of acquiring land for refuges and that Con­

gress expected no increase in revenues from the Kenai Moose 

Range to result from the amendments. Id ., at 291-292.
The Court of Appeals for the Ninth Circuit affirmed. 612 

F. 2d 1210 (1980). That court found the legislative history 

largely ambiguous. Id., at 1213. It refused to find that the 

addition of the word "minerals” to the amended Wildlife 

Refuge Revenue Sharing Act had repealed by implication 

the Mineral Leasing Act of 1920 without a clear showing.that 

this was the intent of Congress. See Morton v. Maneari, 417 
U. S. 535. 549-551 (1974). The court further approved the 

District Court's holding because it gave effect :o each statute. 

612 F. 2d. at 1214-1215.

W e  granted certiorari. 449 LL S. 818 (1980).3 W e  now 
affirm.

rIn general, “acquired lands are those granted or sold to the United 
States by a State or citizen and public domain lands were usually never in 
state or private ownership." TTaffis v. Pan American Pet. Corp., 3S4 
U. 3. 63, 65, n. 2 (1966). The Mineral Leasing Acc of 1920 applies only 
to public lands. Id ., at 65.
s In 197S, Congress rejected new amendments to § 401 (a) that would 

have denned minerals as “inciuding, but not limited to, crude petroleum 
and nautral gas." H. R. 3394. 95th Cong., 2d Sess. (1978). The House 
Report recommending this bill stated that the language was added to 
“insure" that after the effective date oil and gas revenues from Kenai 
would bo distributed according to the formula in §401 (c). H. R. Rep- 
No. 95-1197, p. 3 (1978). The Report disclaims any intention to ancct
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n

The Secretary and the Kenai Borough rely primarily on 

the "plain language” of § 401 (a) of the Wildlife Refuge 

Revenue Sharing Act. They contend that it provides with­

out ambiguity that mineral resources from all national wild­

life refuges be distributed according to the formula described 

in § 401 (a) of the Act. As currently phrased, § 401 (a) 

provides:

"[A]U revenues received by the Secretary of the Interior 

from the sale or other disposition of animals, salmonoid 

carcassas [sic], timber, hay, grass, or other products of 

the sell, minerals, shells, sand, or gravel, [or] from other 

privileges . . . shall be . .. reserved in a separate fund for 

disposition as hereafter prescribed.” 16 U. S. C. § 715s 

(a) (1976 ed., Supp. III).

The provision defines the wildlife refuge system to include 

land9 “acquired or reserved” for conservation and protec­

tion of certain fish and wildlife. N o  restriction is placed 

upon the c o m m o n  meaning of “minerals.” Given this clar­

ity, it is argued, resort to the legislative history is unneces­

sary or improper.

W e  agree with the Secretary that “[t]he starting point in 

every case involving construction of a statute is the language 

itself.” Blue Chip Stamvs v. Manor Drug Stores, 421 U. S.
the outcome of these cases, then pending in the Court of Appeals. Ib id . 
The Sentate then rejected, even this amendment, Members stating that it 
would be inappropriate to make any judgment about the proper allocation 
of these resources while these cases were still in the courts. 124 Cong. 
Rec. 3143&-31440. (197S) (remarks of Sen. Culver and Sen. Gravel).
The sole issue that has been before the courts during this dve years of 

litigation is the intent of Congress in adding the single term ''minerals" to 
the statute in 1964. Congress declined to clarify its intent in 197S. Ac­
cordingly, we are left to resolve by judicial construction what should be 
addressed as a question of legislative policy judgment: the appropriate 
distribution among federal; state, and local government of natural re­
source revenues.
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723, 756 (1975) (Fowell, J- concurring). See Rubin v. 
United States, 449 U. S. 424 (19S1). But ascertainment of 

the meaning apparent on the face of a single statute need 

not end the inquiry. Train v. Colorado Public interest Re­
search Group, 426 U. S. 1. 10 (1976); United States v. Ameri­
can Trucking Assns.. Inc., 310 IT. S. 534, 543— 544 (1940). 
This is because the plain meanin., rule is “rather an axiom of 

experience than a rule of law. and does not preclude consid­

eration of persuasive evidence if it exists." Boston Sand Co. 
v. United States, 278 U. S. 41, 4S (192S) (Holmes. J.).5 The 

circumstances of the enactment of particular legislation may 

persuade a court that Congress did not intend words of com­

m o n  meaning to have their literal effect. E. g.. Church of 
the Holy Trinity v. United States, 143 U. 3. 457. 459 (1S92): 
United States v. Ryan, 284 U. S. 167, 175 (1931).

Sole reliance on the “plain language" of § 401 (a) would 

assume the answer to the question at issue. These cases in­

volve two statutes, each of which by its literal terms applies 

to the facts before us. Restatement of the terms of § 401 (a) 

cannot answer which statute Congress intended to control. 

Recognizing this, the Secretary invokes the maxim of con­

struction that the more recent of two irreconcilably conflict­

ing statutes governs. 2A C. Sands. Sutherland on Statutes 

and Statutory Construction § 51.02 (4th ed. 1973). Without 

depreciating this general rule, we decline to read the statutes 

as being in irreconcilable conflict without seeking to ascer­

tain the actual intent of Congress. Our examination of the

9 "Of course it is true that the words used, even in their literal sense, are 
the primary, and ordinarily the most reliable, source of interpreting the 
meaning of any writing: be it a statute, a contract, or anything else. 3ut 
it is one of the surest indexes of a mature and developed jurisprudence not 
to make a fortress out of the dictionary; but to remember that statutes 
always have some purpose or object to accomplish, whose sympathetic and 
imaginative discovery is the surest guide to their meaning.” Cabeil v. 
Markham. 148 F. 2d 737, 739 (CA2) (L. Hand, J.), an'd, 326 IT. S. 404 
(1945).
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legislative history is guided by another m a x i m : “ ‘repeals by 

implication are not favored,' ” Morton v. Mancari, 417 U. S., 
at 549. quoting Posadas v. National City Bank. 296 U. S. 497, 
503 (1936). “The intention of the legislature to repeal must 

be ‘clear and manifest.’ ” United States v. Borden Co., 308 
f. S. 1SS. 19S (1939), quoting Red Rock v. Henry; 106 U. S. 
596, 602 (1SS3). W e  must read the statutes to give effect to 

each if we can do so while preserving their sense and purpose. 

Mancari, supra, at 551; see Haggar Co. v. Helvering, 308 U. 3. 
3S9, 394 (1940).

m

Congress gave extensive consideration to the purpose and 

probable effect of the 1964 amendments to the Wildlife Ref­

uge Revenue Sharing Act. Pub. L. 88-523. 7S Stat. 701. 

Nonetheless, and we think it significant, there is no explana­

tion in the legislative history for the addition of the single 

word “minerals'’ to the list of refuge resources subject to the 

Act. See H. R. Rep. No. 1753, S8th Cong.. 2d Sess. (1964) 

(hereinafter 1964 H. R. Rep.); S. Rep. No. 1096, 88th Cong., 

2d Sess. (1964) (hereinafter 1964 S. Rep.); 110 Cong. Rec. 

19SS2—19S83 f 1964) (remarks of Rep. Ostertag). Our study 

of the few legislative materials pertinent to the insertion of 

“minerals'’ persuades us that Congress intended to work no 

change in the pre-existing formula for distribution of mineral 

revenues from federal wildlife refuges.

A

Prior to 1964. § 35 of the Mineral Leasing Act of 1920 gov­

erned distribution of revenues from mineral leases on wild­

life refuges withdrawn from public lands. This conclusion 

cannot be seriously questioned. First, from the time the first 

mineral revenues were generated on such lands until well 

after 1964. the Secretary invariably distributed the revenues 

as provided in the Mineral Leasing Act. Second, the C o m p ­

troller General long ago ruled that the only other arguably
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applicable statute, the then unamended Wildlife Refuge Re v­

enue Sharing Act, Act of June 15. 1935, ch. 261, 49 Stat. 3S3 

(hereinafter 1935 Refuge Act), see n. 4. supra, did not govern 
the disposal of revenues from mineral leases on wildlife ref­

uges. 21 Comp. Gen. 373 (1942). See also Comp. Gen.. B- 

105133. Oct. 10. 1951, App. 32.w

Third, our opinion in Udall v. Tallman, 3S0 U. S. 1 (t965), 
strongly suggests that the Mineral Leasing Act of 1920 gov­

erned the distribution of revenues from reserved refuge lands 

prior to 1964. That case, involved ti e authority of the Sec­

retary to issue oil leases on the Kenai Moose Range after 

the lands had been withdrawn from the public domain by

10 The Secretary speculates that Congress in 1964 probably assumed 
that oil and gti revenues from refuges on reserved lands were governed 
by the 1935 Refuge Act. The basis for this argument is language in 
the 1935 Refuge Act, continued today, that the Act governed the dis­
position of "shell, sand, or gravel, and from other privileges on refuges." 
See n. 4. supra. It sometimes was contended that “other privileges" in­
cluded oil and gas leases. See Memorandum of July 5,1951, Chief Counsel 
of the Fish and Wildlife Service, App. 87.
As noted, the Comptroller General'rejected this contention in 1942 and 

1951. For the reasons elaborated in the text, we beiieve that it was under­
stood by Congress that the 1935 Refuge Act did not govern the leasing of 
minerals.' Indeed, even the 1946 opinion of the Solicitor of the Depart­
ment of the Interior that the provision authorized oil leases on acquired 
refuge lands, App. 68, is contradicted by Congress' passage of the Min­
eral Leasing Act for Acquired Lands, Act of Aug. 7, 1947, ch. 513, 61 
Stat. 913, 30 U. 3. C. § 351 et seq., which subsequently conferred this very 
authority on the Department. See also 40 Op. Atty. Gen. 9 (1941).
The dissent also speculates— inconsistently, we think— that Congress 

embraced this often discredited interpretation of the 1935 Refuge Act. 
post, at 279-2S0, n. 3. The dissent criticizes the Court for concluding that 
Congress' insertion of “minerals'' in § 401 (a) did not change pre-exist in c 
law. Post, at 27S-279. The dissent then explains that Congress added 
“minerals" in 1964 uot to change the law, but to reaffirm that the 1935 
Refuge Act already governed disposition of oil revenues from reserved 
refuge lands. Post, at 279-280, n. 3. In other words, the dissent contra­
dicts itself and joins us in positing that the addition of “minerals" 
never intended to work a substantive change, but disagrees merely abou* 
what the *aw provided prior to the 1964 amendments.
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Executive Order. In holding that the Executive Order did 

not deprive the Secretary of this power, this Court held that 

the Mineral Leasing Act of 1920 conferred the necessary stat­

utory authorization on the Secretary to grant the leases. 

“The Act excluded from its application certain designated 

lands, but did not exclude land within wildlife refuge areas.” 

Id., at 4 (footnote omitted).11 Because § 35 of the Mineral 

Leasing Act prescribes the distribution formula for revenues 

received from all leases issued “under the provisions of this 

chapter,” we think it an inescapable deduction from Tallman 
that, prior to 1964. the Act continued to provide the formula 

for disposition of revenues generated by leases on public 

lands after the lands were withdrawn for wildlife refuges.

Neither the Mineral Leasing Act of 1920 nor the 1935 

Refuge Act authorized the Secretary to issue leases for min­

eral extraction from refuges created from acquired lands. 40 

Op. Atty. Gen. 9 (1941) (Attorney General Jackson); 21 

Comp. Gen. S73 (1942). Congress responded by passing the 

Mineral Leasing Act for Acquired Lands, Act of Aug. 7, 1947, 

ch. 513, 61 Stat. 913, 30 U. S. C. § 351 et seq. See n. 10, 

supra. In addition to conferring authority on the Secretary 

to issue leases for specified minerals, including oil and gas, it 

provided that revenues from the leases be “distributed in the 

same < tanner as prescribed for other receipts from the lands 

affected by the lease.” 30 U. S. C. § 355. As applied to 

wildlife refuges created from acquired lands, this provision 

requires that mineral revenues be distributed according to 

the formula in the 1935 Refuge Act.

51 The Secretary argues that Tollman's construction of the Mineral Leas­
ing Act should not now be binding, because the Court did not need to con­
strue the Act. This is incorrect. The Court was required to determine 
that the Secretary had statutory authority to issue oil leases on refuges 
withdrawn from public lands, before it could reach the question whether 
the Executive Orders withdrawing the refuge lands limited that authority. 
The Court examined the language of § 1 of the Act and found that it gave 
the Secretary the requisite authority. See 3S0 U. S., at 4, n. 3.
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Thus, tvhen Congress amended the Wildlife Refuge Rev- 

enue Sharing Act in 1964, the disposition of oil and gas rev­

enues was reasonably clear. Such revenues from reserved 

refuge lands were distributed according to the Mineral Leas­

ing Act of 1920. Revenues from acquired refuge lands were 

distributed according to the formula in the 1935 Refuge Act, 

no* by its own terms, but by operation of the 1947 Mineral 

Leasing Act for Acquired Lands.

B '

The question presented by these cases is whether Con­

gress intended to alter this program of revenue distribution 

when it amended the 1935 Refuge Act in 1964. The impetus 

for proposals leading to the passage of the amendments was 

the difficulty the Department had experienced in acquiring 

new refuge lands. See 1964 S. Rep. 5; 1964 H. R. Rep. 2. 

Localities resisted having land removed from local tax roles. 

The purpose of the amendments was to "provide a more 

equitable formula for payments to counties as compensation 

for loss of taxable properties that have been acquired by the 

Federal wildlife refuge system.” 1964 S. Rep. 2. See 1964

H. R. Rep. 2-3. Public L a w  88-523 met this problem by 

changing the formula for distribution of revenues from refuges 

consisting of acquired lands. §401 (c)(1), 78 Stat. 701. 

The new formula provided that counties within which ac­

quired refuge lands lay could receive, at their option, a pay­

ment based on the adjusted cost of the lands rather than on 

revenues produced.11 Congress intended the Department to 

pay more to counties under the new law than it had under 

the old.

There is no explanation in the legislative history of Pub. L. 

88-523 for the insertion of “minerals” in the list of resources

-The 1964 payment formula was liberalized further in 1973. Pub. L. 
95-469, § 1(a)(3), 92 Stat. 1319. See n. 5, supra (quoting present 
law).
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subject to the Wildlife Refuge Revenue Sharing Act. Such 

silence is suggestive, because Co...j'ess was concerned that 

the Department have sufficient funds to make the increased 

payments mandated by the amendments.” See 1964 S. Rep.

12 (statement of Secretary Udall): 1964 H. R. Rep. 11.

Congress might be expected to have mentioned a change 

wrought through the amendments which would increase ref­

uge revenues by amounts exceeding total existing refuge 

revenues.14

During deliberations on the amendments, the Fish and 

Wildlife Service presented to Senate and House Committees 

tables showing present payments to counties containing ref­

uges. and payments estimated under the proposed amend­

ments. 1964 S. Rep. 13; 1964 H. R. Rep. 3. The relevant- 

table shows no change in the expected payments to the Bor­

ough of Kenai Peninsula. This table assumed that oil and 

gas revenues were governed by the Mineral Leasing Act of 

1920 both before and after the amendments.15 !

13 The silence of Congress may provide a treacherous guide to its intent.
Scripps-Howard Radio. Inc. v. FCC. 316 U. 3. 4, 11 (1942). Here, how­
ever, it is almost inconceivable that Congress knowingly would have 
changed substantially a longstanding formula for distribution of substan­
tial funds without a word of comment. In 197S. Congress inserted "sal- 
monoid carcass[e]s" into the list of resources governed by § 401 (a) of the 
Wildlife Refuge Revenue Sharing Act. Pub. L. 95-469, § 1(a)(1), 92 
Stat-. 1319. Even for this comparatively trivial addition, Congress ex­
plicitly stated, “[sjalmonoid carcasses have been included to allow for the 
sale of salmon used in hatchery operations." H. R. Rep. No. 95-1197, p. S 
(1978). j
:4 In 1963. net receipts from the national wildlife system totaled 

52,350.000. 1964 H. R. Rep. 11. In 1964. revenues from oil and gas 
leases in the Kenai Moose Range exceeded -53,300,000. App. to Brief for 
Federal Petitioners 2a.
:s The table indicated that 1963 payments to the Kenai Peninsula Bor­

ough under the Wildlife Refuge Revenue Sharing Act, amended or un­
amended. totaled 51.76S. 1964 H. R. Rep. 3. This figure cannot include 
25<•£ of the revenues from oil and gas leases. See n. 14, supra.
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The inference seems inescapable that Congress in 1964 did 

not intend by the insertion of “minerals” in § 401 (a) of the 

Wildlife Refuge Revenue Sharing Act to subject revenues 

from oil leases on reserved refuge lands to its distribution 

formula. The more reasonable explanation for the intended 

effect of including minerals” is provided by the Department 

of the Interior. The insertion of “minerals” appears first in 

1962 in proposed bills supported by the Department as sub­

stitutes for other bills then pending before the House and 

Senate to increase payments to counties. 5. 213S, 37th 

Cong.. 1st Sess. (1961); H. R. 13176, 37th Cong., 2d Sess.

(1962). In its report to the Committees, the Department 

offered no particular explanation for this new term, but the 

Secretary here concedes that this change was included within 

the proposal’s descriptive category of “various perfecting .. . 

provisions.” See Letter from Frank P. Briggs. Assistant Sec­

retary of the Interior, June 20, 1962, in S. Rep. No. 1919.37th 

Cong., 2d Sess., 13 (1962); H. R. Rep. No. 2499, 87th Cong., 

2d Sess., 4 (1962). ’

The insertion of “minerals” in § 401 (a) could both leave 

the mineral revenues from reserved lands subject to the 

Mineral Leasing Act of 1920 and “perfect” § 401 (a) by in­

corporating prior changes. The 1947 Mineral Leasing Act 

for Acquired Lands subjected mineral revenues from lands 

acquired for wildlife refuges to the distribution formula in 

the 1935 Refuge Act. W e  hold that Congress inserted “min­

erals” in the amended § 401 (a) to recognize the effect of 

the 1947 Act and to make clear that the amended distri­

bution formula applied to mineral revenues from acquired 

lands. This conclusion draws support from the evident fact 

that Congress was concerned almost exclusively with prob­

lems related to acquired refuge lands in adopting the 1964 

amendments.

Finally, the Def. 'rtment of the Interior interpreted the 

amendments when passed, and for 10 years thereafter, as not 

altering the distribution formula. The Department's con-
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temporaneous construction carries persuasive weight. Udall 
v. Tollman, 3S0 U. S., at 16. Such attention to contempo­

raneous construction is particularly appropriate in these cases, 

because the Department first proposed the amendment. See 

SEC v. Sloan, 436 U. S. 103. 120 (197S). The Department's 

current interpretation, being in conflict with its initial posi­

tion, is entitled to considerably less deference. See General 
Electric Co. v. Gilbert, 429 17. S. 125, 143 (1976). In these 

cases, we find it wholly unpersuasive.

IV

In summary, we hold that revenues generated by oil and 

gas leases on federal wildlife refuges consisting of reserved 

public lands must be distributed according to the formula 

provided in § 35 of the Mineral Leasing Act of 1920. Find­
ing no “clearly expressed congressional intention” to repeal 
this provision by implication, Morton v. Mancari, 417 L”. S., 
at 551. we conclude that the term “minerals” in § 401 (a) of 
the Wildlife Refuge Revenue Sharing Act applies only to 
minerals on acquired refuge lands. Accordingly, the judg­
ment of the Court of Appeals is affirmed.

I t  is so ordered.
Justice St e v e n s, concurring.

M y  colleagues periodically criticize the way the Court 
manages its docket. Most frequently, such criticism takes 
the form of a dissent from the denial of certiorari. See, e. g., 
Brown Transport Corp. v. Atcon, Inc., 439 U. S. 1014 
(White, J.. dissenting). Although I consider the practice 
of dissenting from denials of certiorari counterproductive, see 
Singleton v. Commissioner, 439 U. S. 940. 942-946 (opinion 
of Stevens. J.), in the context of the present cases it may be 
appropriate to suggest that the Court may misuse its scarce 
resources not only by occasionally denying certiorari in cases 
deserving plenary consideration, but also by granting certio-

#
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rari without adequate justification.1 As long as the Court 

creates unnecessary work for itself in this manner, its expres­

sions of concern about the overburdened federal judiciary will 

ring with a hollow echo.

In these cases, the Court of Appeals for the Ninth Circuit 

should have been permitted to provide the final answer to the 

unique question of statutory construction presented by the 

petitions for certiorari. The decision of the Court of A p ­

peals did not conflict with any other judicial decision, and 

there is no reason to anticipate that a comparable issue wili 

arise in another Circuit in the foreseeable future.5 I fully 

agree with the majority's explanation of w h y  the Court of 

Appeals correctly read these ambiguous statutes, but even if 

I were persuaded that Justice Stewaet had the better of 
the argument, I still would feel that the public interest would 

have been better served by allowing this litigation to termi­

nate in the Court of Appeals.

The question of ho w to divide the revenues from oil and 

gas leases on public lands in the Kenai Peninsula is clearly 

a matter for Congress to decide. If Congress is displeased 

with the decisions of this Court and the Court of Appeals, it 

m a y  promptly reverse them by revising the relevant statutes. 

If that is its view, it no doubt would have acted more 

promptly if we had simply denied certiorari.5 O n  the other

‘Of course, these two problems are not wholly independent of one 
another. In light of the ever-increasing number of petitions for certiorari 
and the severe practical constraints on our ability freely to grant certio­
rari, it is certainly safe to assume that whenever we grant certiorari in a 
case not deserving plenary review, we increase the likelihood that cer­
tiorari will be denied in other, more deserving, case3.
2 Neither of the petitions for certiorari filed in these cases suggested that 

the Court of Appeals’ decision conflicted w ith any other judicial decision. 
In addition, the Solicitor General, in the petition filed on behalf of the 
federal parties, observed that the question of statutory construction 
presented here was unlikely to arise in the foreseeable future in another 
Circuit. See Pet. for Cert, in No. 79-1890, p. IS.
3 In fact, Congress declined to clarify its intention with respect to the
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hand, if we have correctly perceived the intent of the legisla­
ture. nothing has been gained by protracting this litigation. 
Admittedly, a significant amount of money was at stake, see 
ante, at 263. n. 6, but the offsetting costs associated with hold­
ing the funds in escrow pending our review, as well as the 

costs associated with the expenditure of this Court’s material 
and human resources, are also significant.
The federal judicial system is undergoing profound changes. 

Among the most significant is the increase in the importance 
of our Courts of Appeals. Today they are in truth the
courts of last resort for almost all federal litigation. Like
other courts of last resort— including this one— they occasion­
ally render decisions that will not withstand the test of time. 
No judicial system is perfect and no appellate structure can 
entirely eliminate judicial error. Most certainly, this Court 
does not sit primarily to correct what we perceive to be mis­
takes committed by other tribunals. Although our work is 
often accorded special respect because of its finality/ we 
possess no judicial monopoly on either finality or respect. 
The qualit:/ of the work done by the Courts of Appeals merits 
the esteem of the entire Nation, but. unfortunately, is not 
nearly as well or as widely recognized as it should be. In­
deed, I believe that if we accorded those dedicated appellate 
judges the deference that their work merits, we would, be 
better able to resist the temptation to grant certiorari for no 
reason other than a tentative prediction that our review of 
a case may produce an answer different from theirs. In m y  
opinion, that is not a sufficient reason for granting certiorari.5

distribution of the Kenai oil and gas leasing revenues in part because of
the concerns of some of its Members that such legislative action would be
inappropriate while these cases were still pending in the federal courts. 
See ante, at 264-265, n. 8; post, at 285, n. 10.
* Indeed, as Justice Jackson once noted, '‘[tv]® are not final because we 

are infallible, but we are infallible only because we are final.” Brown v.
Allen. 344 U. S. 443. 540 (concurring in result).
5 The possibility that a lower court may have incorrectly decided a. fed- 

c .al question is, of course, a relevant factor when this Court decides
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Because no other reason for reviewing this case is apparent, a 
simple denial of certiorari would have been an appropriate 
and emcient disposition.
M y  disagreement in these cases with the Court's manage­

ment of its docket does not, of course, prevent me.from join­
ing Justice P o w e l l 's opinion for the Court on the merits.

Justice St e w a r t , with whom T h e  C h i e f Justice and 
Justice M arshall join, dissenting.

Today the Court strains to conclude that Congress did 
not mean what it said, and judicially repeals a reasonable1

whether to exercise its discretionary cenioran jurisdiction. However, 
as Rule 17,1 of the Rules of this Court makes plain. our certiorari juris­
diction is designed to serve purposes broader than the correction of error 
in particular cases:
“A review on writ of certiorari is not a matter of right, buc of judicial 

discretion, and will be granted only when there are special and important 
reasons therefor. The following, while neither controlling nor fully meas­
uring- the Court's discretion, indicate the character of reasons that will 
be considered.
"(a) When a federal court of appeals has rendered a decision in con­

flict with the decision of another federal court of appeals on the same 
matter: or has decided a federal question in a way in conflict with a 
state court of last resort; or has so far departed from the accepted and 
usual course of judicial proceedings, or so far sanctioned such a depar­
ture by a lower court, as to call for an exercise of this Court's power of 
supervision.
“(b) When a state court of last resort has decided a federal question in 

a way in conflict with the decision of another state court of last resort or 
of a federal court of appeals.
“(c) When a state court or a federal court of appeals has decided an 

important question of federal law which has not been, but should be, 
settled by this Court, or has decided a federal question in a way in con­
flict with applicable decisions of this Court.'1
By its own terms, Rule 17.1 "neither control [s] nor fully measurfes]" 
the extent of our discretion to grant or to deny certiorari. Nonetheless, it 
is surely significant that none of the factors identified in the Rule can 
fairly be said to be present in tins case.
1 There is nothing unreasonable, or even unusual, about a system of 

revenue sharing that returns a portion to the locality most immediately
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Stewart, J., dissenting

and specific legislative provision because the provision an­

nounced a change in the law the Court divines to have been 

unintended.

A

The Wildlife Refuge Revenue Sharing Act, as amended 

in 1964. expressly provides that "all revenues received by 

the Secretary of the Interior from the sale or other disposi­

tion of . . . minerals . . .” within federal wildlife refuges 

administered by the Fish and Wildlife Service shall be "re­

served in a separate fund for disposition as hereafter pre­

scribed.” 16 U. S. C. § 715s (a) (1976 ed., Supp. III). At 

the end of each fiscal year, a portion of these revenues are to 

be distributed to the counties in which the refuges are lo­

cated. In the case of "any reserve area.” expressly defined as 

‘land withdrawn from the public domain” for wildlife refuge 

purposes, § 715a (g) (3). the allocation to the county is 25% of 

net receipts. § 715s (c)(2). Alternative formulas are spec­

ified for refuges created out of "fee areas.” § 715s (c)(1). 

Net receipts remaining after the payments to counties “shall 

be transferred to the Migratory Bird Conservation Fund for 

use in the acquisition of suitable areas for migratory bird ref­

uges.” § 715s (e). T h e  statute draws no distinction between 

mineral revenues and receipts from other natural resources or 

between revenues from “acquired” lands and those from “re­

served” lands. T h e  statutory scheme is therefore clear: re­

ceipts from mineral leases, like all other revenues generated 

from wildlife refuges, whether the refuge is comprised of re­

served or acquired lands, are to be apportioned between the

affected rather than to the State at large. The payment of 25% of the 
revenues to the county in which the refuge is situated compensates the 
county for tax revenue lost because of the public status of the lands and 
for any local sendees made necessary because of the refuge, and the 
payment of 75% to the special fund provided for in 16 U. S. C. § 715s 
(1976 ed., Supp. Ill) satisfies the need to proride a source of revenue for 
refuge management and maintenance.
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counties and the federal Migratory Bird Conservation Fund. 

M o  receipts are to go to the State itself.

T h e  Court argues that the addition of the word “minerals'’ 

to the Wildlife Refuge Revenue Sharing Act must be read 

to apply only to acquired refuge lands and not to reserved 

refuge lands. But there is no support, in law or legislative 

history, for exempting mineral revenues from refuges con­

sisting of reserved public lands from the distribution formula 

of the Wildlife Refuge Revenue Sharing Act. T h e  District 

Court concluded that “there is nothing in 16 .17. S. C. § 715s 

which would support a restrictive construction of the word 

‘minerals.’ ” and that “a literal approach of statutory con­

struction would dictate an expansive definition including both 

reserved and acquired lands.” 436 F. Supp. 2SS, 291. Simi­

larly, the Court of Appeals found chat “under the plain 

meaning of minerals and of the other provisions of § 715s. 

its language fairly brings the Kenai Moose Range oil and 

gas revenues within it scope.” 612 F. 2d 1210, 1213. It was 

a mistake for either court to proceed further.

T h e  addition of the word “minerals” to the Wildlife Refuge 

Revenue Sharing Act in 1964 would be meaningless if it 

reached only leases of acquired lands. And, “[i]n constru­

ing a statute we are obliged to give effect, if possible, to every 

word Congress used.” Reiter v. Sonotone Corp., 442 U. S. 
330, 339. Section 6 of the Mineral Leasing Act for Acquired 

Lands, 30 U. 8. C. § 355, already provided that mineral leases 

of acquired lands “shall be distributed in the same manner 

as prescribed for other receipts from the lands affected by 

the lease.” Accordingly, any allocation scheme established 

for wildlife refuges encompassing acquired lands would auto­

matically apply to mineral revenues, as well as those from 

the resources specified in the Refuge Act. As there was no 

ambiguity on that point, there was no useful purpose for 

Congress to declare once again how mineral revenues from 

acauired lands within wildlife refuges would be allocated/
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The suggestion, therefore, that the 1964 amendment reached 

only acquired lands presumes that the design of Congress 

in adding the word minerals was to accomplish precisely 

nothing.
B

The Court concludes that the statute does not mean what 

it says because the Wildlife Refuge Revenue Sharing Act of 

1964 is in conflict with ihe Mineral Leasing Act of 1920,1

3 While it is clear there is a conflict, it is not at ail clear that the con­
flict is even relevant to these cases. The Court assumes that the 1964 
amendment, if given its plain meaning, changed the allocation of oil 
and gas lease revenues to affected counties. Although, as the Court of 
Appeals correctly noted, "the legislative history of the 1964 amendments 
to 16 U. S. C. § 715s sheds no direct light on the issue here,” 612 F. 2d 
1210, 1213, it is arguable that before 1964, oil and gas lease receipts gen­
erated from lands in federal wildlife refuges were subject to § 401 of the 
Wildlife Refuge Act of 1935. ch. 261, 49 Stat. 3S3, and not to the Mineral 
Leasing Act of 1920, despite the vigorous contentions of today's Court. 
See ante, at 267-268.
Section 401 of the 1935 Act established a distribution scheme for refuge 

revenues "from the sale or other disposition” of natural resources and 
receipts “from other privileges.” Although oil and gas leases are not 
mentioned, the provision was intended to give the administering agency 
broad authority to make “disposition of surplus . . . products on these 
reservations or refuges upon such terms ant’ conditions as [it] shall de­
termine to be for the best interests of the Government." H. R. Rep. No. 
SS6, 74th Cong., 1st Sess., 3 (1934). In 1946, the Interior Department 
ruled that oil and gas leases could be granted on wildlife refuge lands 
under the 1935 Act. Op. Solic. Interior Dept. M. 34516 (Aug. 5, 1946). 
Under the 1964 amendments to the Wildlife Refuge Revenue Sharing Act, 
25^ of oil and gas lease revenues are apportioned to the affected counties 
embracing reserved refuge lands. Accordingiy. Congress may have in­
tended that the additioa of the word "'minerals” in 16 U. S. C. § 715s 
(1976 ed.. Supp. Ill) was merely a “perfecting provision,” S. Rep. No. 
1919, 87th Cong., 2d Sess.. 2 (1962); H. R. Rep. No. 2499, S7th Cong., 
2d Sess., 4 (1962), and not an amendment of existing law at all.
Indeed. Interior Department spokesmen in the 1962. 1963, and 1964 

congressional hearings described the existing law for receipts collected 
from both reserved public lands and acquired lands as generally subject 
to §401 of the 1935 Act. See S. Rep. No. 1919. supra, at 2, 13:
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and because “repeals by implication are not favored.’’ Ante, 
at 267. But that canon of construction has no force in this 

context. The challenged section in the 1964 Act, far from 

“repealing” the 1920 Act. merely established a limited and 

specific exception to one of the pro- '.sions in the earlier law. 

W n e n  the text of a new statute, dealing with a discrete 'ub- 

ject. is unambiguous, it should be given effect even if it alters 

a previous law that dealt with the same general subject.

The maxim that “repeals by implication are disfavored" 

has force when the argument is made that a general statute, 

wholly occupying a field, eviscerates an earlier and more 

specific enactment of limited coverage but without an indi­

cation of congressional intent to do so. In such a case, it 

m a y  be reasonable to presume that Congress had not antici-

E. R. Rep. Mo. 2499, supra, at 4: H. R. Rep. Mo. 1753, 38th Cong., 2d 
Sess., 14 (1964); 3. Rep. Mo. 1096, 38th Cong.. 2d Sess., 25 (1964). The 
Secretary of the Interior stated that '‘[u]nder existing law . enacted in 
1035, the counties in which our refuges are located receive 25 percent of 
the net revenue from operations on national wildlife refuges, such as oil 
production, grazing, timber harvest, and the like.” More Equitable Pay­
ments To Counties Having Wildlife Refuges: Hearings on 3. 179. 3. 1363,
3. 1720, and 3. 2498 before the Senate Committee on Commerce, S8th Cong., 
2d Sess., 19 (1964) (emphasis added). Participation By Counties In 
Refuge Receipts: Hearings on H. R. 1127, H. R. 2393, H. R. 5596. H. R. 
9030 and H. R. 11008 before the Subcommittee on Fisheries and Wildlife 
Conservation of the House Committee on Merchant Marine and Fisheries. 
38th Cong., 2d Sess., 34 (1964) (emphasis added).
But it is not important to decide today what the true rule for appor­

tionment of mineral resources from refuge lands was before 1964. And. 
contrary to the Court's assertion, I do uot do so here, and "explaifn] 
that Congress added ‘minerals’ ... to reaffirm” that the 1935 Act 
already controlled the disposition of oil revenues from reserved refuge 
lands. Ante, at 268, n. 10. In 1964, Congress did not have to resolve the 
question of what the law had been before; its concern was prcperlv with
the future. Ideally, it ccuid have prefaced § 715s with the language
"notwithstanding any other provision of law.” But it did not. Instead, 
it introduced an entirely unambiguous prospective rule with the phrase: 
"Beginning with the next full fiscal year and for each fiscal year there­
after . . . .” At least for me, it needed to do no more.
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pated that its broad pronouncement would have serious im­

plications in a peripheral, or even quite different area, and 

that had it recognized that a specific earlier law would be 

rendered meaningless by a new enactment, it would have 

expressly indicated its intent to repeal or amend.

Thus, in Morton v. Mancari, 417 U. S. 535, the Court re­
fused to find a repeal where the words of the Equal E m ­

ployment Opportunity Act of 1972, if taken ateraily, would 

have worked a repeal of an Indian preference policy con­

sistently recognized by Congress for aLnost 40 years. The 

Court's description of Mancari as "a prototypical case where 
an adjudication of repeal by implication is not appropriate.” 

id., at 550, is instructive: “The preference is a longstanding, 
important component of the Government's Indian program. 

The anti-discrimination provision, aimed at alleviating mi­

nority discrimination in employment, obviously is designed 

to deal with an entirely different and, indeed, opposite prob­

lem.” Ib id .; see also Fussell v. Gregg, 113 17. S. 550. The 

contrast with this case is obvious. The provision in the 

more recent enactment deals specifically with the same sub­
ject— distribution of revenue from leases on federal lands—  

that had been the object of an earlier, and more general * 
statute.5 In any case, there is more than enough evidence

* While the Mineral Leasing Act of 1920 covers in general terms the 
distribution of revenue from federal lands, the later Wildlife Refuge 
Revenue Sharing Act. as amended in 19(14, embraced new provisions that 
apply with particularity to wildlife refuges, without distinction between 
those reserved or acquired. To that extent, the later Act must constitute 
a repeal of the former. “[T]he nirrcwiy drawn, specific . . . pro­
vision . , . must prevail over the broader . . . provisio ” Rad-
zanower v. Touche Ross & Co., 426 U. 3. 14S, 158.
5 These cases do not involve an apparent limitation on an important 

ana pervasive statute, such as the Sherman Act. See, e. g.. United 
States v. Borden Co.. 30S U. 5. 18S. In such a case, as in Mancari, 
impiied repeals are not found because it wouid be unreasonable to assume 
Congress would alter fundamental policy without an unambiguous expres­
sion of its intent to do so. But it is equally unreasonable to expect
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to indicate that Congress was aware of what it was doing 

when the word "'minerals” was added to the Wildlife Refuge 

Revenue Sharing Act.

The legislative history of the 1964 amendments to 16 

TJ. S. C. § 715s (1976 ed.. Supp. Ill) discloses that Congress 

had before it numerous bills from which to choose to com­

pensate counties in which wildlife refuges were located, some 

of which omitted any reference to "minerals,” S. 2138. 37th 

Cong., 1st Sess. (1961); 5. 267S. 2770. 2927. 3201. 87th Cong.. 

2d Sess. (1962): H. R. 12144. 12143. 11535. 11525. 10714. 

37th Cong,. 2d Sess. (1962): S. 1720. 88th Cong., 1st Sess.

(1963); and some that did. H. R. 2393, 1004, 1127. 9030. 5996. 

SSth Cong., 1st Sess. (1963); H. R. 11008, 88th Cong., 2d 

Sess. (1964): S. 179, 1363, 38th Cone.. 1st Sess. (1963): S. 

2498, 88th Cong., 2d Sess. (1964). Presumably when Con­

gress adopted a bill containing the term, it was aware of the 

difference. Moreover, the 1964 amendment was not a "tech­

nical” amendment, nor was it a last-minute addition from 

the floor. See United States v. Batchelder. 442 U. S. 114, 
120. The suggestion that the word "minerals” be added tc 

16 U. 8. C. § 715s (1976 ed., Supp. Ill) was raised in June 

1962 when the Interior Department submitted a substitute 

bill for those pending in the House and Senate. Renort of 

the Department of the Interior dated June 20. 1962, in 3. 

Rep. No. 1919, 87th Cong., 2d Sess., 13, 15 (1962); Report 

of the Department of the Interior of June 22, 1962, in A u ­

thorize Increased Payments to Counties for Wildlife Refuges: 

Hearings on H. R. 10714, H. R. 11525, H. R. 11535. H. R. 

12143, and H. R. 12144 before the Subcommittee on Fisheries 

and Wildlife Conservation of the House Committee on Mer­

chant Marine and Fisheries. 37th Cong., 2d Sess., 7, 9 (1962).

Congress to specify, or indeed even to consider, the effect of a new 
statutory provision on all earlier provisions affecting the same subject 
that may be swept away by the enactment, particularly if the old pro­
visions axe unclear. See n. 3, supra.
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259 Stewart, J., dissenting

T h e  a m e n d m e n t  w a s  n o t  h ig h l ig h te d ,  b u t  i t  is  u n l ik e ly  t h a t  i t  

e s c a p e d  n o tic e .*  L a t e r  t h e  s a m e  y e a r ,  t h e  r e l e v a n t  c o m m it ­

te e s  o f  b o t h  t h e  H o u s e  a n d  th e  S e n a t e  a d o p te d  th e  la n g u a g e ,  

S . B e p .  N o . 191 9 . supra, a t  1 9 ; H .  R .  R e p .  N o . 2 4 9 9 , 8 7 th  

C o n g .,  2 d  S e ss .. 9 ( 1 9 6 2 ) ,  a n d  th e  t e x t  w a s  b e fo re  C o n g re s s  fo r  

t h e  f o l lo w in g  tw o  y e a r s .

I t  is  th e r e f o r e  v e r y  d if f ic u lt  to  c o n c lu d e  t h a t  t h e  a d d i t io n  

w a s  i n a d v e r t e n t  o r  u n n o t i c e d .7 B u t ,  in  a n y  ca se , n o th in g  in  

t h e  le g i s l a t iv e  h i s t o r y  d e m o n s t r a te s  c o n g re s s io n a l  i n t e n t  d if ­

f e r e n t  f ro m  t h a t  r e f le c te d  in  t h e  w o rd s  o f  t h e  s t a t u t e .  “  ‘T h e  

m o s t  t h a t  c a n  b e  s a id  f o r  t h e  le g is la t iv e  h i s to r y  is  t h a t  i t  is 
o n  t h e  w h o le  in c o n c lu s iv e .  C e r t a in ly ,  i t  c o n ta in s  n o th in g  t h a t  

r e q u i r e s  t h e  c o u r t . t o  r e j e c t  t h e  c o n s t r u c t io n  w h ic h  th e  s t a t u -

6 The C ourt makes much of th e  fact th a t a  statistical table comparing 
revenues actually received by  counties with those estim ated to  result 
from the am endment showed no change in the am ounts from the  Kenai 
Range, and if the am endment m eant w hat a plain reading of i t  indicates, 
a a  increase should have been reflected. Ante, a t 271. T hat straw  of 
evidence scarcely compels the conclusion th a t the am endment does not 
m ean w hat it says. I t  would hardly be surprising if the legislators over­
looked a single d isparity  in a  single en try  in a  lengthy exhibit. .And it is 
notew orthy th a t the table the C ourt refers to appeared in the 1964 Reports 
only, while the addition of the word "m inerals" to § 715s wa3 proposed 
in 1962, when the com parable statistical table did not include any indica­
tion of the anticipated paym ents to  counties from public land areas under, 
the proposed am endm ent. See 3. Rep. No. 1919, 87th Cong., 2d Sess., 
11, nn. 1 and 2 (1962),

TT h a t Congress explained the addition of “ [s]almonoid carcasses," 
see ante, a t 271, n. 13, ha.d lv  supports the inference th a t Congress would 
also have explained the  addition of the word "minerals." By the 
C ourt's  strained logic, premised on the notion th a t " [ t]h e  silence of 
Congress m ay provide a treacherous guide to its intent," ibid., CongTess 
is .p u t on notice th a t any tim e it explains one provision of a  statute, no 
m a tte r how trivial, i t  does so a t its peril. F or if it fails similarly to 
explain all provisions, no m a tte r how im portant, a  court wculd be free to 
strike those unexplained provisions as unintended. T hat, in my view, 
leads to  far more “treacherous” results than those feared by today's 
Court.

W I T T  v. ALASKA 2S3
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t o r y  la n g u a g e  c le a r ly  r e q u i r e s . ’ ”  Ullman v , Urated. States, 
3 5 0  U . S . 42 2 . 433 .

T h e  C o u r t  t o d a y  is  b o th e r e d  b e c a u s e  t b e  l i t e r a l  m e a n in g  
o f  a  s t a t u t e  a l t e r e d  p r e v a i l in g  la w .3 B u t  u s u a l ly  t h e  v e r y  p o in t  
o f  n e w  le g is la t io n  is to  a l t e r  p r e v a i l in g  la w . "‘E v e r /  a c t  is 
m a d e ,  e i th e r  f o r  th e  p u r p o s e  o f  m a k in g  a  c h a n g e  in  th e  law , 
o r  fo r  t h e  p u r p o s e  o f  b e t t e r  d e c la r in g  th e  l a w ;  a n d  i t s  o p e r a ­
t io n  is n o t  to  b e  im p e d e d  b y  t h e  m e re  f a c t  t h a t  i t  is  in c o n ­
s i s t e n t  w ith  s o m e  p r e v io u s  e n a c t m e n t ."  T .  S e d g w ic k . T h e  
I n t e r p r e t a t i o n  a n d  C o n s t r u c t io n  o f  S t a t u t o r y  a n d  C o n s t i tu ­
t i o n a l  L a w  1 0 4  ( 2 d  e d . 1 3 7 4 ) . C o n g re s s  d o e s  n o t  h a v e  th e  
a f f i r m a t iv e  o b l ig a t io n  to  e x p la in  to  th i s  C o u r t  w h y  i t  d ee m s 

a  p a r t i c u l a r  e n a c t m e n t  w ise  o r  n e c e s s a ry ,  o r  to  d e m o n s tr a te  

t h a t  i t  is  a w a re  o f  th e  c o n s e q u e n c e s  o f  i t s  a c tio n .*  S e e  Harri­
son v . PPG Industries, Inc., 4 4 6  U . S . 578 , 592 . A n d  “ [ i ] t

3 This is not a case where the plain meaning of s ta tu to ry  language 
would lead to an absurd or futile result, see, e. g., Armstrong Paint A Varnish Works v. Nu-Enamel Corp.. 305 U. 5. 315, o r to  an unreasonable 
result a t variance with the policy of the legislation as a whole. See. e. g., United States v. American Trucking Assns., Inc., 310 U. 3. 534. See 
also Shapiro v. United States, 335 TJ. S. 1, 31.

’ T he Court relies on the fact th a t the D epartm ent of the Interior 
ignored the 1964 am endm ent for a  decade with respect to oil and gas 
revenues from the Kenai Range. Ante, a t 272-273. B ut administrative 
errors are not self-validating. See SEC v. Sloan, 436 U. 3. 103, 117-119: Adamo Wrecking Co. v. United States, 434 U. S. 275, 2S7-2S8, n. 5: Dixon v, United States, 331 U. S. 68, 78. Unauthorized payments from 
the federal T reasury  are not immune from correction, and the United 
States can retrieve money m istakenly dispersed by  its officials. United States v. Wurts, 303 U. S. 414, 415-416; Wisconsin Central R. Co. v. United States, 164 U. 3. 190, 212. In  any case, there is no indication 
th a t the administrative practice until 1975 was the result of considered 
evaluation of the 1964 amendments. Instead it appears th a t it was the 
inertial continuation of earlier practice. A much more reliable indication 
of the adm inistrative construction of the 1964 am endm ent is the "detailed 
and comprehensive” re-evaluation by the D epartm ent in 1975. confirmed 
by the Com ptroller General. Andrus v. Sierra Cluo, 442 U. 3. 347, 355. 
See also NLRB v. Iron Workers, 434 U. 3. 335, 351.
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Stewart, J., dissenting

2S5

is  n o t  a  f u n c t i o n  o f  t h i s  C o u r t  to  p r e s u m e  t h a t  'C o n g r e s s  w a s  

u n a w a r e  o f  w h a t  i t  a c c o m p lis h e d .’ ”  Albemaz v . United 
States, 4 5 0  U . S . 3 3 3 , 3 4 2  ( q u o t in g  U. S. Railroad’Retirement 
Board v . Fritz, 4 4 9  U .  S . 166, 1 7 9 ) .

R a t h e r  t h a n  jo in  t h e  C o u r t  in  i t s  s p e c u la t iv e  e f fo r ts  to  d e a l  

w i th  t h e  d o c t r i n e  o f  im p l ie d  r e p e a l ,  I  w o u ld  r e s t  d e c is io n  o f  

t h i s  c a s e  u p o n  a n  e s ta b l i s h e d  ru le  o f  s t a t u t o r y  c o n s t r u c t io n :  

leges posteriores, priores contrarias abrogant. S e d g w ic k  d e ­

s c r ib e s  t h i s  r u le  w i th  a p p r o v a l  a s  fo llo w s : “ ‘I f  tw o  in c o n ­

s i s t e n t  a c t s  b e  p a s s e d  a t  d i f f e r e n t  t im e s ,  t h e  l a s t . ’ s a id  th e  

M a s t e r  o f  t h e  R o l ls ,  ‘is  to  b e  o b e y e d ;  a n d  if  o b e d ie n c e  c a n ­

n o t  b e  o b s e r v e d  w i t h o u t  d e r o g a t in g  f ro m  th e  f ir s t ,  i t  is  t h e  

f i r s t  w h ic h  m u s t  g iv e  w a y .’ ” S e d g w ic k , supra, a t  104. S e e  
District oj Columbia v . Hutton, 143 U . S. 18, 2 6 - 2 7 ;  Hender­
son’s Tobacco, 11 W a l l .  65 2 . 6 5 7 ; United States v . Tynen, 11 
W a ll .  8 8 . 9 2 . O b s e r v a t io n  o f  t h i s  r u le  a lso  a l lo w s  th e  C o u r t  
to  r e s p e c t  t h e  m o s t  b a s ic  o f  a l l  c a n o n s  o f  s t a t u t o r y  c o n s t r u c ­
t i o n :  t h a t  s t a t u t e s  m e a n  w h a t  t h e y  p la in ly  s a y .10 A s C h ie f  
J u s t i c e  M a r s h a l l  s a id  m o r e  t h a n  a  c e n tu r y  a n d  a  h a l f  a g o :  
“ [ T l h e  i n t e n t i o n  o f  t h e  l e g i s l a tu r e  is  to  b e  c o l le c te d  f ro m  th e  
w o rd s  t h e y  e m p lo y .  W h e r e  th e r e  is  n o  a m b ig u i ty  in  th e  
w o rd s  t h e r e  is  n o  r o o m  f o r  c o n s t r u c t io n .  T h e  c a se  m u s t

10 Of course, if I  am wrong, and Congress did not intend th a t oil 
revenues from reserved refuge lands be distributed according to  the 
scheme of the 1964 Act, Congress is always free to  revise the statute. 
I t  would be far more appropriate, given the constitutional allocation of 
lawmaking power to Congress and not to the courts, if this Court were 
to respect the plain m eaning of the sta tu te , and leave it to  Congress to 
make any changes it thinks necessary. The Court's readiness to  rewrite 
legislation contributes, I  am afraid, to undue congressional willingness to 
leave it to the courts to  do its redrafting. Indeed, the Senate Committee 
on Environm ent and Public Works, when confronted with the dispute 
involved in this case chose to " tak [e] no position as to  whether dis­
position of mineral revenues should be made pursuant to  the Mineral 
Leasing Act or the Refuge Revenue Sharing Act.” 8. P„ep. No. 95-1174, 
pp. 4, 3 (1978). See also ante, a t 264-265, n. 3.
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St s w a h t , J., dissenting 451 U. S.

b e  a  s t r o n g  o n e  in d e e d , w h ic h  w o u ld  j u s t i f y  a  c o u r t  in  d e ­

p a r t i n g  f ro m  th e  p la in  m e a n in g  o f  w o rd s  . . .  in  s e a r c h  o f  
a n  i n t e n t io n  w h ic h  th e  w o rd s  th e m s e lv e s  d id  n o t  s u g g e s t ."  
United States v . Wiltberger, 5  W h e a t .  76, 9 5 - 9 6 .

I  r e s p e c t f u l ly  d is s e n t .
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t o : To T he F i l e d a t e : A p r i l  1 3 , 1982

FILE NO:

TELEPHONE NO:

s u b je c t : 1 9 6 9 O p in io n s  o f  th e  
A t t o r n e y  G e n e r a l 
N o . 6

F ro m  t im e  t o  t im e  q u e s t i o n s  a r i s e  o v e r  w h e t h e r  
1 9 6 9 F o rm a l O p in io n  N o . 6 w as e v e r  is s u e d . T h is  m em o randum  
i s  w r i t t e n  t o  a n s w e r t h o s e  q u e s t i o n s .  O p in io n  N o . 6 w as a 
l e t t e r  d a te d  S e p te m b e r 5 , 1 9 6 9 , f r o m  G. K e n t E d w a rd s , t h e  
t h e n  A t t o r n e y  G e n e r a l ,  t o  T he H o n o r a b le  W ayne N . A s p i n a l l ,  
C h a irm a n  o f  t h e  C o m m it te e  o n I n t e r i o r  a n d  I n s u l a r  A f f a i r s  i n  
t h e  U n i t e d  S t a t e s  H o u s e o f  R e p r e s e n t a t i v e s .  T h a t o p i n i o n  
w a s s u p p le m e n te d  b y  a l e t t e r  d a te d  O c to b e r 3 , 1 9 6 9 , w h ic h  i s  
s t y l e d  1 9 6 9 O p in io n s  o f  t h e  A t t o r n e y  G e n e r a l N o . 6 S u p p le ­
m e n t a l .  T o g e t h e r  t h o s e  d o c u m e n ts  o p in e  t h a t  i f  t h e  C o n g re s s  
e n a c te d  a s e t t l e m e n t  o f  t h e  t h e n  p e n d in g  A la s k a  N a t i v e  la n d  
c l a im s ,  i t  w o u ld  b e  u n c o n s t i t u t i o n a l  f o r  s u c h  a s e t t l e m e n t  
t o  r e q u i r e  t h e  S t a t e  t o  p a y  a tw o  p e r  c e n t o v e r r i d i n g  r o y a l ­
t y  f r o m  m i n e r a l p r o d u c t i o n  o n c e r t a i n  S t a t e  la n d s  t o  A la s k a n  
N a t i v e s .

When t h e  f o r m a l o p in i o n s  f o r  t h e  p e r i o d  1963 
t h r o u g h  1 9 6 9 w e re  d u p l i c a t e d  a n d b o u n d  s o m e t im e  a f t e r  
D e c em b e r 1 9 7 0 , J o h n  H a v e lo c k  w as t h e  A t t o r n e y  G e n e r a l . F o r ­
m a l O p in io n  N o . 6 f r o m  1 9 6 9 w as w i t h d r a w n  f r o m  t h e  c o l l e c ­
t i o n  o f  o p in i o n s  t h a t  w e re  b o u n d . I n  p la c e  o f  O p in io n  N o . 6 
a s h e e t w a s i n s e r t e d  w h ic h  s t a t e s  " N o te  O p in io n  N um be r 6 o f  
1 9 6 9 Was N e v e r I s s u e d . "

I  do n o t  k n o w  p r e c i s e l y  t h e  d a te  w h en t h i s  O p in io n  
w a s " w i t h d r a w n " . I  o n l y  k n o w  t h a t  i t  w as w i t h d r a w n  s o m e t im e  
a f t e r  J o h n  H a v e lo c k  be cam e t h e  A t t o r n e y  G e n e r a l . A s e v e r y ­
o n e  k n o w s , t h e  A la s k a  N a t i v e  C la im s  S e t t l e m e n t A c t w h ic h  was 
f i n a l l y  e n a c te d  i n  D e c em b e r o f  1 9 7 1 , i n  f a c t ,  im p o s e d  a tw o  
p e r  c e n t o v e r r i d i n g  r o y a l t y  o n  m in e r a l p r o d u c t i o n  f r o m  S t a t e  
s e l e c t e d  la n d s .  T he c o n s t i t u t i o n a l i t y  o f  t h a t  p r o v i s i o n  was 
n e v e r  c h a l l e n g e d  b y  t h e  S t a t e  o f  A la s k a . H ad t h e  S t a t e  o f  
A la s k a  c o n t i n u e d  t o  f o l l o w  t h e  l e g a l p o s i t i o n  t a k e n  i n  s o - 
c a l l e d  1 9 6 9 O p in io n s  o f  t h e  A t t o r n e y  G e n e r a l N o . 6 , i t  p r e ­
s u m a b ly  w o u ld  h a v e  c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
A la s k a  N a t i v e  C la im s  S e t t l e m e n t A c t .

c c :  C ase M a n a g em e n t

0?-001AfP.v.l0/7<»
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m

The Honorable Wayne N. Aspinall, Chairman 
Committee on Interior and Insular Affairs 
House of Representatives 
Washington, D. C. 20510

Dear Congressman Aspinall:

Certain assertions made by counsel for the 
Alaska Federation of Natives in their memorandum of 
September 10, 1969, regarding the legality of an over­
riding royalty for Alaska natives, appear to require 
further comment by the State of Alaska in order to place 
the issues in their proper perspective. In furtherance 
of this end, I have appended hereto excerpts from the 
State's brief on file in the case of State of Alaska v. 
Stewart L. Udall, now pending in the United States Court 
of Appeals for the 9th Circuit. These excerpts, com­
prising pages 15-21 and 54-58 of our brief, will shed 
light on certain questions relevant to A.F.N.'s contentions.

The controversy does not center upon whether 
Alaskan natives may be compensated for taking of their 
claimed ancestral lands, but whether the United States 
may compensate them by taking a royalty out of lands 
already granted in fee to the State of Alaska by enact­
ment of Section 6 of the Statehood Act and, as to federal 
lands, by reducing the portion of royalty granted to the 
State in such lands by the Statehood Act.

The A.F.N. asserts that such royalty may be taken 
from the State in order to compensate Alaskan natives.
The basis of this position is not clear, however. At 
pages 16-17 of its memorandum A.F.N. appears to conclude 
that the disclaimer provision of Section 4, Statehood Act, 
prevents the State from selecting land claimed by natives 
until Congress extinguishes aboriginal title. Of course, 
this is plainly untenable. Committee hearings leading to 
passage of the Statehood Act, as well as the interpreta­
tion of that Act by the U. S. Supreme Court in Organized 
Village of Kake v. Egan, 369 U.S. 60 (1962), make it clear

1 X
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that lands claimed by natives were included in the grant 
of lands to the State in the Act. This is discussed at 
pages 15-21 of the attached brief.

Elsewhere, at pages 19 and 22 of its memorandum, 
A.F.N. seeks to reach this same result by interpreting the 
disclaimer as a retention by the United States of the 
absolute power to take back from the State a royalty in 
native-claimed lands granted to the State and selected 
under the Act, or even to take back the whole fee title 
in order to satisfy native claims. A.F.N. contends (at 
page 39 of its memorandum) that this power exists as to 
lands already patented to the State as well as to tenta­
tively approved or unapproved but selected lands. This 
conclusion is fundamentally misconceived. It would virtu­
ally destroy the right of the State to select native- 
claimed land (which includes nearly all the land in Alaska), 
a result not intended by Congress as already noted.

The ambiguity of A.F.N.'s position springs from 
its misunderstanding of Section 4 of the Statehood Act 
which is quoted in pertinent part at pages 15-16 of the 
attached brief. Under that section the State and its 
people "forever disclaim all right and title" to native- 
claimed lands. This was very definitely not intended to 
prevent the State from selecting land claimed oy natives, 
nor was it intended to reach that result by vesting in 
Congress the prerogative to act in total or partial deroga­
tion of its own grant of such lands to the State. Lands 
cannot be granted to and selected by the State and at the 
same time be totally and perpetually disclaimed by the 
State. Disclaimer of native-claimed land operates only as 
to such land if it is "not granted or confirmed to the 
State" by the Act. It logically follows, as Section 4 
provides, that as to both federal lands and native-claimed 
lands not granted to the State, the federal government re­
tains "absolute jurisdiction and control." This preserves 
the power of Congress to dispose of the lands it has not 
previously disposed of by grants to the State. It does 
not empower the federal government to dispose of the same 
land twice and in inconsistent ways. The power of Congress 
to determine the manner and extent of compensation for the 
taking of native-claimed land is likewise preserved in the 
first proviso of Section 4, that nothing in the Act should 
affect such claims.

• >

At what point did Congress make such a grant of 
Alaskan lands that it cannot thereafter convey a royalty
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or other interest therein to natives? Such a grant was 
made to Alaska by the Statehood Act as of its effective 
date. The State of Alaska maintains that this grant also 
effects an extinguishment of aboriginal title if such 
title is found to exist in lands passed by the grant, and 
that cases relied on by A.F.N. for a contrary conclusion 
rest on factual elements distinguishable from the present 
situation (see pages 55-58 of attached brief). There is 
sound authority, however, for the conclusion that aboriginal 
title in Alaska was extinguished in 1867 by the treaty 
which transferred Alaska from Russia to the United States. 
Miller v. U. S ., 159 F.2d 997, 1001-1002 (9th Cir. 1947). 
Native claims for taking of their lands, however, are 
specifically left in exact status quo by Section 4 of the 
Act. Organized Village of Kake v. Egan, supra, states 
that while aboriginal lands may be subjected to the grant 
of land to the State, the effect of the Act is to leave 
unimpaired the natives 1 right to seek compensation there­
for if any were found to be due (see pages 19-20 of attached 
brief).

But whether or not aboriginal title exists or 
is extinguished by the grant, the plenary power of Congress 
to determine the time, manner and terms of such extinguish­
ment does not encompass the power to act in derogation of 
its own previous grant of the land. Beecher v. Wetherby,
95 U.S. (5 Otto) 517, 24 L .E d . 441 (1877), wherein Indian 
title was not extinguished at the time of the grant, holds 
this very clearly:

. . . [T]he lands which might be embraced
within those sections [granted by the 
federal government to Wisconsin in its 
statehood act] were appropriated to the 
State. They were withdrawn froic any 
other disposition, and set apart from the 
public domain, so that no subsequent law 
authorizing a sale of lands in Wisconsin 
could be construed to embrace them, al­
though they were not specially excepted.
All that afterwards remained for the United 
States to do with respect to them, and all 
that could be legally done under the com­
pact, was to identify the sections by 
appropriate surveys; . . . With this
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identification of the section, the title 
of the State, upon the authority cited, 
became complete, unless there had been a 
jale or other disposition of the property 
by the United States previous to the com­
pact with the State. No subsequent sale or 
other disposition, as already stated, could 
defeat the appropriation.

The grant of lands to Alaska under the Statehood 
Act, Section 6(b), operates iii praesenti. Use of the words 
"is hereby granted" signifies a present grant of lands to 
be thereafter identified by selection. By virtue of that 
grant the State became at once vested with the right of 
property in selected lands. It cannot be thereafter 
divested of such right. The U. S. Supreme Court has so 
held. (See page 25 of attached brief, and Noble v. Union 
River Logging R. R., 147 U.S. 165, 176 [1892].) Thus, 
it is immaterial whether the land has been tentatively 
approved or patented. Selection identifies the land as 
to which a binding grant was already made by enactment 
of the Statehood Act.

Honor and fairness would impel Congress to 
impart full effectiveness and validity to its own land 
grants to the State even if the law did not require it. 
Thus, Senate Committee hearings leading to passage of the 
Statehood Act showed the concern of Congress that it 
should be able to exercise its customary right to 
extinguish aboriginal title in order

"to assure a clear title to the State on
all land grants . . . .  Without some such
guaranty of a clear title, the committee 
feels that this grants of land might be 
of little value." S.Rep. No. 1028, 83rd 
Cong., 2d Sess . 4.

It is this same consideration which underlies 
the question of reducing the State's royalty on federal 
lands in order to compensate Alaskan natives. And here, 
also, the law likewise prevents such a solution. Section 
8 of the Statehood Act, by its own terms, provides that
the Alaska Constitution is amended by the vote of the
people of the State, consenting to all provisions of the 
Act
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"prescribing the terms or conditions of 
the grants of lands or other property 
therein made to the State of Alaska. . . ."

Those terms and conditions include the oil royalty granted 
to Alaska in federal lands (Section 28). Such vote of 
consent cannot be considered a "veto power" by the State 
over congressional action, as contended by A.F.N. (p. 37 
of A.F.N. memorandum). The Act itself requires the State's 
consent to its terms in order to be effective. For Congress 
to unilaterally rewrite those terms would be to dishonor 
its grant of the royalty and to breach one of the condi­
tions on which Alaska consented to be bound by the State­
hood Act. This arrangement cannot be otherwise viewed 
than as a solemn compact between Alaska and the United 
States, which is entitled to the same constitutional pro­
tection afforded all such obligations.

As noted at the outset, the question herein con­
cerns not whether or to what extent Alaskan natives should 
be compensated for lands taken, but whether such compensa­
tion may be taken out of land and property rights already 
granted by Congress to the State. A solvi'on supported by 
legal authority would be one which hono: ■■ he substantial 
and binding commitments already made by jress fn the 
State of Alaska.

Sinc^erel^-r

Attorney General

GK E :j t
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The Honorable Wayne N. Aspinall, Chairman 
Committee on Interior and Insular Affairs 
House of Representatives 
Washington, D. C. 20510

Dear Mr. Aspinall:

This opinion is in response to the request of 
the Committee during the recent hearings on Alaska Native 
Land claims for a legal memorandum of the Department of 
Law of the State of Alaska on certain issues which were 
raised by the Position Paper of the Alaska Federation of 
Natives ("A.F.N.").

The A.F.N. proposed "an overriding gross royalty 
of 2% of all proceeds from any state and federal lands. . ."
See A.F.N. Position Paper, p. 10.

Governor Mi H e r  stated during his testimony that 
"the 2 per cent proposal conflicts with the Statehood Act 
and the prov'nce of the Alaska State Legislature. . ."
The purpose of this memorandum is to explain the legal 
basis of the statement of Governor Miller.

The questions to be answered in this memorandum 
are several. First, does the 2% overriding gross royalty 
provision conflict with the provisions of the Alaska State­
hood Act? Second, if there is such a conflict, would 
incorporation of such a royalty provision into a settlement 
enacted into law by Congress conflict with the United States 
Constitution?

The overriding gross royalty of 2% will be looked 
at ooth from the perspective of 2% of the current 12 1/2% 
of oil royalty and as 2% on top of the current 12 1/2%.
The A.F.N. has stated that the memorandum should be pre­
sented in that light.
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I. STATUTORY CITATIONS

The citations to pertinent provisions of tne Alaska 
Statehood Act and other legislation are the following (the 
statutes are quoted in Appendix A).

1. The grant to tne State of 9U% of all money 
received by the United States pursuant to the mineral 
leasing laws in Alaska. The Alaska Statehood Act, 72 Stat. 
339 , Sec. 28 (b) .

2. The federal legislation which was confirmed 
and amended by the Statehood Act, Sec. 28(b). It provides 
that the State receives 90% of all money received by the 
United States pursuant to the mineral leasing laws in Alaska, 
37 1/2% thereof for the construction of puolic roads or 
schools and 52 1/2% for tne disposition of the State 
Legislature. 30 U.S.C. 19i.

3. The federal legislation applicable to oil and 
gas leases of the Unitea States provides for a minimum
12 1/2% royalty. 30 U.S.C. 226.

4. Tne state legislation applicable to oil and 
gas leases of the State of Alaska provides for a basic 
minimum 12 1/2% royalty, altnougn, in tne case of first 
discovery, there is a royalty of 5%. AS 38.U5.180.

5. The disclaimer clause of the Alaska Statehood 
Act. 72 Stat. 339, Sec. 4.

II. DEFINITIONS

The logical point to begin tiie discussion of the 
question is with a definition of the term "overriding gross 
royalty." A leading text in the field describes tne term 
in tne following way.

"Perhaps tne only safe way to define the 
term 'overriding royalty* is to say tnat it 
is a fractional interest in the gross produc­
tion of oil and gas, in aduition to the usual 
royalties paid to tne lessor. The term my (sic) 
be usea in referring to a nonparticipating 
royalty interest in perpetuity or for a term 
of years created by the lana or mineral owner
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prior to a lease for oil and gas. Grants by a 
lessee of a share of per cent of tne production 
from a lease are sometimes called overriding 
royalties. A prospective lessee may agree to 
pay an overriding royalty, a certain share of 
the production, to another person as considera­
tion for his services in procuring a lease on 
certain lands. Perhaps the most common use 
of the term is to indicate a share of the oil 
or gas produced reserved in an assignment, 
part assignment or sublease of an oil and gas 
lease, and payable to the assignor by the 
assignee, over and above the royalty reserved 
in the lease payable to the lessor." Summers 
Oil and Gas, Vol. 3, Sec. 554, pp. 624-626.

It is also necessary to note the following distinction be­
tween a "royalty" and an "overriding royalty."

"The question presented here is not who is 
entitled to a 'royalty' but who is entitled to 
an 'overriding royalty'. There is a difference. 
'Royalty' generally means that fractional 
interest in the production of oil or gas which 
was created by the owner of the land either 
by reservation when the mineral lease was 
entered into or by direct grant to a third 
person. An 'overriding royalty' is a given 
percentage of the voss production payable 
to some person other than the lessor or per­
sons claiming under him. Sucn interest 
develops where an owner of the working in­
terest (as Texaco is here) contracts to 
deliver a part of the gross production to 
another, usually his assignor (the Trustee 
here)." Texaco v. Pigott, 235 F.Supp. 458,
464 (D.C. Miss. 1964).

The 2% overriding gross royalty cannot apply to
a State of Alaska oil and gas lease issued pursuant to AS 
38.05.180. This is true whether or not the 2% is a diver­
sion of State revenues from the present 12 1/2% royalty or 
if the 2% is added to the present 12 1/2% royalty to make 
it a 14 1/2% royalty.

III. STATE LEASES
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The real conflict between the 2% overriding gross 
royalty and the 12 1/2% royalty stated in nS 3b.u5.180 and 
included as a provision of state oil and gas leases is 
readily apparent. This is the case regardless of whether 
the 2% overriding royalty is retrospective so as to affect 
leases in existence at the time of the effective date of 
the settlement legislation or if it is prospective so as 
to affect only leases issued subsequent to the effective 
date of the legislation.

It is clear that Congress has no authority under 
the Uni ted States Constitution to amend State legislation 
and State contracts on matters within the province of State 
law. It is a fundamental principle of American jurispru­
dence that the supremacy clause of the United States 
Constitution is applicable only if the particular act of 
Congress is within the jurisdiction of Congress.

"In discussing these questions, the con­
flicting powers of the general and state 
governments must be brought into view, and 
the supremacy of their respective laws, wnen 
they are in opposition, must be settled.

If any one proposition could command the 
universal assent of mankind, we might expect 
it would be this--that the government of tne 
Union, though limited in its powers, is 
supreme within its sphere of action. Tnis 
would seem to result necessarily from its 
nature. It is the government of all; its 
powers are delegated by all; it represents 
all, and acts for all. Tnough any one state 
may be willing to control its operations, no 
state is willing to allow others to control 
them. The nation, on those subjects on which 
it can act, must necessarily bind its com­
ponent parts, But this question is not left 
to mere reason; the people have, in express 
terms, decided it by saying, 'this constitution, 
and the laws of the United States, wnich shall 
be mads in pursuance thereof,' 'snail be the 
supreme law of the land,' and by requiring 
that the members of tne state legislatures, 
and the officers of the executive and judicial 
departments of the states snail take the oath 
of fidelity to it.


