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MINERAL LANDS AND MINING Ch§ i 8 i
'" f io le  6

Savings clause o f I960 am endm en t to  th is 
chap ter w as applicable only to existing lease­
holders. and  leases issued as result o f  o ffers  
pending  on  da te  of enac tm en t o f 1960 am en d ­
m ent w ere subject to te rm s and  cond itions 
im posed by am endm ent. M iller v. Udall, 
1963, 317 F.2d 573. 115 U.S.App.D.C. 162.

7. M ineral an d  m in ing  law s
The term  "public-land laws" is o rd ina rily  

used to  re fe r to s tatu tes governing a lienation  
o f public land, and  generally  is d istinguished 
from  both "m ining laws” re ferring  to s tatu tes 
governing  the m ining o f hard  m inera ls  on 
public lands, and  "m ineral leasing laws", used 
to  designate statutes governing the leasing of 
public lands fo r gas and  oil. Udall v. Tall m an, 
Dist.Col.1965, 85 S.Cl. 792, 380 U S . 1, 13 
L E d .2d  616, rehearing  denied  85 S.Ct. 1325, 
380 U.S. 989, 14 L.Ed.2d 283.

8. R ese rva tion  In U nited  S ta le s
W here the United S tates reserves the  m in e r­

al estate, together w ith the right to prospect 
for, m ine, and  rem ove the  sam e, in a  g ran t of 
the su rface estate, there  is a  servitude laid on 
the  surface esta te  for the benefit o f the  m in e r­
a l estate. T ransw estcrn  Pipeline Co. v. K e rr-  
McC.ee Corp., C.A.N.M.1974, 492 F.2d 378, c e r­
tio rar i dism issed 95 S.Cl. 691. 491 U.S. 1097, 
42 L.Ed.2d 689. ‘

W here reservation  o f m inera l righ ts  to  s tate  
and  federal governm ents w as based upon  fed ­
e ral and  sta te  statutes, reservation  did not con ­
stitu te  an  "encum brance” w hich w ould  p re ­
vent vendors from  conveying fee sim ple  title  
to  p roperty  free and  clc ir o f  all en cu m ­
brances, and  purchaser's  fa ilu re  to pay insta ll­
m ent w as a  defalcation o f so  m ateria l and  
substan tia l a  natu re  as  to te rm ina te  p u rch as­
er's  rights in contract. M ortenson v. F inancial 
G row th, Inc., 1969, 456 P.2d 181, 23 U tah 2d 
54.

9. L ands sub jec t to  d isp o sitio n —G enerally  
"Public dom ain  lands" a re  those w hich

usually  w ere never in s tate  o r  private  ow n er­
sh ip . W allis v. Pan Am. Petroleum  Corp., La. 
1966, 86 S.Ct. 1301, 384 U.S. 63, 16 LEH.2d 
369, on rem and  366 F .2J 210.

The w ords in th is  section “lands con ta in ing  
such  deposits ow ned by the  United S tates," do 
n o t apply w here Congress has directed th a t the 
disposal o f such lands is to be u n d e r o th e r 
laws. West v. W ork, 1926, 11 F.2d 828, 56 
App.D.C. 191, certio ra ri denied  46 S.Ct. 639, 
271 U.S. 689, 70 L E d . 1153.

Lands acquired  by the United S tates fo r na- 
tional-forest purposes u n d er the  provisions of 
th e  G eneral Exchange Act o f M arch 20, 1922, 
sections 485 and  486 o f T itle 16, a rc  subject to 
both the general m ining  law s and  th is  chap ter. 
1943, 40 Op.Alty.Gcn. 260.

10.  In d ia n  lands
W here United S tates held lands o f Ute In d i­

ans in trust, these lands w ere w ith in  the co n ­
tro l o f  the United S tates and  had  not been  so 
disposed o f as to destroy  the equ itab le  in terest

,< the  Ind ians In them  even though by p 
sion  o f th is  section  lands contain ing- 
phosphate  etc. w e re  rem oved from  d 
except by  lease. C onfederated  B a n d s '' 
Ind ians  v. U.S., 1948, 112 Ct.CI. 123.

•J'
The A ttorney G eneral o f  d a te  M ay 12, J  

in response  to a  request fo r a n  op in ion  f  
question  w h e th e r o r  no t, th is ch ap ter vir 
plicablc to  executive o rd e r  Ind ian  r :  
tions, advised  that th is  c h ap ter w as no 
app licab le  in view o f  the  fact that this chap 
re fe rred  solely to th e  pub lic  dom ain , and 
ch ap ter now here  m en tioned  Indians, Ini 
lands, o r  Ind ian  reservations  o f an y  k in ' ' '  
view  o f  the  long settled  ru le  o f constm  
that general law s p rov id ing  fo r the dispcs 
o f pub lic  lands do  no t app ly  to lands w 
have been  set aside  o r  reserved fo r public'll 
un less the  co n tra ry  c learly  appears  from ;' 
context o r  the c ircum stances  a ttend ing  the') 
islation, in  view  o f  th e  fact th a t th is  title  ri 
applied  to  In d ian  reservations w he ther ere: 
by treaty , act o f C ongress, o r  executive o '  
in view  o f  section  185 o f th is  title, concern) 
righ ts  o f w ay th ro u g h  th e  public lands incl 
ing the fo rest reserves, an d  section 191 of 
title, prov id ing  in m an d a to ry  language for, 
d isposition  o f  all the  roya lty  m oneys realiz! 
and  in view  o f the  legislative h istory  o f U r 
sections. 1924, 34 Op.Ally.Gen. 171.

11.  M ilita ry  re se rv a tio n s
T his ch ap ter docs no t app ly  to  federal m 

ta ry  lands. K ingw ood Oil Co. v. I l c n d e /  
C ounty  Bd. o f S up 'rs , K y.1963,367 S.W  2d‘j

12.  N aval p e tro le u m  a n d  oll-sh. ie
serv es

N either S ec re ta ry  of  In te r io r  n o r Secre 
o f  Navy w ere  au th o rized  to  g ran t oil I .ase" 
naval o il reserve in F eb ruary , 1922, in 
p rom ise  o f  fu ller 's  e a r th  p lacer m in ing  c "  ' 
U.S. v. Pan-A m erican Petro leum  Co., C. 
Cal.1932, 55 F.2d 753, cer tio ra ri denied'! 
S.Ct. 14, 287 U.S. 612, 77 L E d . 532. H ;

13.  S u b m erg ed  la n d s
T his section  app lies  on ly  to  "public Ian

w hich  in con tex t o f  th is  section  does not 
e lude lands benea th  m arg ina l seas. Justh 
v. M cKay, 1956, 229 F.2d 29, 97 U-S.App.D. 
146, cer tio ra ri den ied  76 S.Ct. 789, 351 U 
933, 100 L.Ed. 1461.

T his section  is not applicable  to t h e ‘sty 
m erged lan d s  below  low  tide o ff the coasts ' 
the United S ta tes and  ou tside  the  in land^ 
le rs  w ilhir. the  S tates. 1947, 40 Op.Atty. 
540.

14.  W ith d ra w n  la n d s
A pplication to pu rch ase  coal lands _ 

to  s tate  as school lan d s  d id  not p revent w  
draw al by federal governm ent u n d e r /  
chap ter. W ork v. B raffct, Dist.Col.1928, 
S.Ct. 363, 276 U.S. 560, 72 L E d . 700. /

The D epartm ent o f In te rio r 's  1947 po 
d irec tive  know n as the  K rug m cm crand  
w hich  stated  th a t lan d s  located no rth  of-i 
eleventh  s tan d ard  para lle l in Teton Coun
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W yoming, w ere w ithd raw n  from  leasing, w ith 
few exceptions, w as not con tra ry  to  law  but 
was a p roper exercise o f  the  Secretary 's d iscre­
tionary  pow er and  au thority . L earned v. 
Wall, D.C.Wyo.1981, 528 F.Supp. 980.

15. A llens e n titled  to  b en efits
Only sovereign m ay  com plain o f tru s t in 

realty in favor o f a lien  disqualified lo hold 
title u n d er th is  ch ap ter and  such a  tru s t is 
valid until alienage is judicia lly  established at 
governm ent's instance. Isaacs v. De H en , C.C. 
A.Alaska 1926, 11 F.2d 943.

In issuing decision  ba rrin g  Kuw aiti citizens 
and co rpo ra tions from  acquiring  in terests  in 
oil and  gas leases o n  public lands u n d er this 
chapter, Secretary  o f  the  In te rio r departed  
from c lear legislative purpose underly ing  the 
alien qualification  provision  o f th is chapter, 
this section being concerned  about d iscrim ina­
tion against the United S tates citizens by fo r­
eign countries. S an ta  Fe In tern . Corp. v. Watt, 
D.C.Dcl.1984. 591 F.Supp. 929.

Fact that K uw ait ow ned 200,000 shares of 
oil com pany  w hich ow ned all the sh ares  o f 
another com pany  w hich ow ned 26 percent of 
shares o f co rpo ra tion  proposing to  construct 
northern  tie r  oil p ipeline d id  not establish  that 
Kuwait had  "stock ow nersh ip" in co rpora tion  
proposing lo construct p ipeline so a s  to  violate 
provision o f this c h ap te r p rohib iting  g ran t o f 
right-of-way across federal lands to foreigners. 
No Oilport! v. C arter, D.C.Wash.1981, 520 
f\Supp. 334.

16. R ecip rocal c o u n trie s
G reat B rita in  is a  reciprocal coun try  under 

this section, conditioned upon the assum ptions 
concerning applicable B ritish statu tes an d  reg­
ulations. 1936, 38 Op.Atly.Gen. 4 76.

17. N a tu re  o f le a rs
M ineral lease of governm ent land u n d er this 

chapter docs not give the lessee the full ow ner­

sh ip  o r  a fee patentee , n o r does it convey an  
u tencum bered  rs ia te  in the  m inera ls , and  Sec- • 
rc ta ry  o f In te rio r 's  connec tion  w ith  Ihe lands 
co n tin u es  to subsist a n d  he has th e  pow er, in a 
p ro p e r  case  to  co rrec t any  e rro rs  in th e  tran s­
action . B ocrsche v, Udall, Dist.Col.1963, 83 
S.Cl. 1373, 373 1J-S. 472, 10 L E d .2 d  491.

18. R ig h ts  a n d  p riv ileges o f lessees
Lessee of m inera l rights in  pub lic  lands 

w ith d raw n  from  settlem ent w as en titled  to  eq­
u itab le  a id  to prevent incom patib le  use o f su r­
face by  hom estead  en trym an . K inney-Coastal 
Oil Co. v. K icffer, W yo.1928, 48 S.Cl. 580, 277 
U.S. 488, 72 L E d . 961.

If  oil shale  p lacer locations on  pub lic  lands 
assigned  to p la in tiff and  upon  w hich  it sought 
to  ob ta in  a paten t w ere valid, no  m in era l lease 
to  such  lands could  validly issue u n d e r  this 
c h ap te r  bu t if  th e  c la im s w ere invalid , rights 
o f  p la in tiff w ere subject to  an y  in te rven ing  oil 
an d  gas lease. Union Oil Co. o f Cal. v. Udall, 
1961, 289 F.2d 790, 110 U.S.App.D.C. 124.

19. W ith d raw a l o f  la n d s  from  lo ca tio n
T he effect o f  th is  section w as to  w ithdraw

from  location , a ll oil, gas and  p e tro leum  lands 
w hich  w ere a t that tim e p roperty  o f th e  United 
S tales, and  to  place them  w ith in  the  exclusive 
ju risd ic tio n  o f th e  D epartm ent o f In te r io r  to 
be ad m in is te red  by the Secretary , w hose ac­
tions  and  de te rm in a tio n s  as  reg a rd s  such 
lan d s  and  m inera l in terests  a s  to  the  leasing 
th e re o f a re  not subject to jud ic ia l review  even 
in  a  d irec t proceeding. T hom as v. U nion Pac.
R. Co., D.C.Colo.1956, 139 F-Supp. 588, a f­
firm ed  239 F.2d 641.

T h is  section  w ithdraw ing  fro m  location 
lands w ith  oil shale  deposits d id  not w ithdraw  
req u irem en t th a t assessm ent w ork  be per­
fo rm ed  on  previously located m in ing  claim s. 
H am ilton  v. Ertl, 1961, 360 P.2d 660, 146 Colo. 
80.

§ 1 8 2 . Lands disposed of with reservation of deposits of coal, 
etc.

The provisions of this chapter shall also apply to all deposits of coal, 
phosphate, sodium, oil, oil shale, gilsonite (including all vein-type solid 
hydrocarbons), or gas in the lands of the United States, which lands may 
have been or may be disposed of under laws reserving to the United States 
such deposits, with the right to prospect for, mine, and remove the same, 
subject to such conditions as are or may hereafter be provided by such laws 
reserving such deposits.
(Feb. 25, 1920, c. 85, § 34, 41 Slat. 450; Sept. 2, I960, Pub.L. 86-705, § 7(a), 74 Slat. 
790; Nov. 16, 1981, Pub.L. 97-78, § 1(1), 95 Slat. 1070.)

Historical Note
1981 A m e n d m e n t P u b .L  97-78 substitu ted  is recoverab le  on ly  by special trea tm en t after

"gilsonite (including all vein-type solid hydro- the  deposit is  m ined o r  quarried)",
carbons)," fo r "native asphalt, solid and  semi- i960  A m endm en t. P u b .L  86-705 included 
solid b itum en , and  b itum inous rock (including native  asphalt, so lid  and  scm isolid  bitum en,
oil-im pregnated rock o r sands from  w hich oil and  b itu m in o u s rock.
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L cglalallve H lito ry . For legislative h isto ry  P u b .L  97-78, 1981 U.S.Co<lc Cong, and  Ad
.a n d  purpose o! P u b .L  86-705, sec 1960 U.S. News, p. 1740, , - , j
Code Cong, and  Adm.News, p. 3313. See, also,

Cross References
Foreign in terests in leases o f public lands m ad e  u n d e r  th is  section , see scclior /435 o f  Title 

Armed Forces.
Ju risd ic tion  and  con tro l over naval petro leum  reserves covered  by leases g ran ted  u n d e r i 

section, sec section 7421 o f  T itle 10.
Law s applicable, sec sections 275 and  28S of th is  title . '-Ml

W est’s Federal P ractice Manual
Applicable lands, sec § 5393.
M inerals on  federal lands, see § 4301 ct seq.

L ibrary References
M ines and  M inerals <s=4.
C.J.S. M ines an d  M inerals §§ 9, 19.

Notes of Decisions
1. S u p e rio r rig h ts  u n d e r  (his sec tion  

C ourts a re  w ithout ju risd ic tion  to g ran t re ­
lief in favor o f  on e  cla im ing  on ly  preference 
right o f en try  on coal lauds by v irtue  o f sec­
tion  72 of this title, a s  against one  in posses­

sion  u n d e r  lease from  U nited S tates p u rsu an t 
to th is  section, so long as title  rem ains u f  
United S tales. W ilson v. Elk Coal Co., C.GAjf 
W ash .1925, 7 F.2d 112, c e rtio ra ri denied 463
S.Ct. 203, 269 U.S. 587, 70 L.Ed. 426.

,wa

§ 183. Cancellation of prospecting permits
The Secretary of the Interior shail reserve and may exercise the author 

to cancel any prospecting permit upon failure by the permittee to exerci! 
due diligence in the prosecution of the prospecting work in accordance? 
with the terms and conditions stated in the permit, and shall insert in eveiyij 
such permit issued under the provisions of this chapter appropriate proyi 
sions for its cancellation by him.
(Feb. 25, 1920, c. 85, § 26, 41 Slat. 448.)

Cross References
Foreign in terests in leases o f pub lic  lands m ade  u n d e r  th is section , see section 7435 o f Title 10J 

Armed Forces.
Ju risd ic tion  and  con tro l over naval pe tro leum  reserves covered  by leases g ran ted  under'i 

section, sec section 7421 o f T itle 10.
Laws applicable, sec sections 275 and  285 o f th is  title . \?d
S u rren d er o f leases, sec section  188a o f th is  title.

W est’s Federal P ractice M anual
T erm ination  o f leases and  perm its, see § 5401.

§ 184. Limitations on leases held, owned or controlled 
persons, associations or corporations

(a ) Coal leases or permits, acreage; regulations

(1) No person, association, or corporation, or any subsidiary, affiliate,0* 
persons controlled by or under common control with such person, assoctg 
tion, or corporation shall take, hold, own or control at one time, w 
acquired directly from the Secretary under this chapter or otherwise,
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leases or permits on an aggregate of more than forty-six thousand and 
eighty acres in any one State and in no case greater than an aggregate of 
one hundred thousand acres in the United States; Provided, That any 
person, association, or corporation currently holding, ownir g, or control­
ling more than an aggregate of one hundred thousand acre., in the United 
Slates on the date of enactment of this section shall not be required on 
recount of this section to relinquish said leases or permits: Provided, 
further, That in no case -nail such person, association, or corporation be 
permitted to take, hold, own, or control any further Federal coal leases or 
permits until such time as their holdings, ownership, or control of Federal 
leases or permits has been reduced below an aggregate of one hundred 
thousand acres within the United States.

(2) Repealed. Pub.L. 94-377, § 11(b), Aug. 4, 1976. 90 Stat. 1090.

(b) Sodium leases or permits, acreage

(1) No person, association, or corporation, except as otherwise provided 
in this subsection, shall take, hold, own, or control at one time, whether 
acquired directly from the Secretary under this chapter, or otherwise, 
sodium leases or permits on an aggregate r more than five thousand one 
hundred and twenty acres in any one State.

(2) The Secretary may, in his discretion, where the same is necessary in 
ord to secure the economic mining of sodium compounds leasable under 
thi: :hapter, permit a person, association, or corporation to take or hold 
sodium leases or permits on up to fifteen thousand three hundred and sixty 
acres in any one State.
(c) Phosphate leases, acreage

No person, association, or corporation shall take, hold, own, or control at 
one time, whether acquired directly from the Secretary under this chapter, 
or otherwise, phosphate leases or permits on an aggregate of more than 
twenty thousand four hundred and eighty acres in the United States.

(d) Oil or gas leases, acre ge, Alaska; options, semiannual statements

(1) No person, association, or corporation, except as otherwise provided 
in this chapter, shall take, hold, own or control at one time, whether 
acquired directly from the Secretary under this chapter, or otherwise, oil or 
gas leases (including options for such leases or interests therein) on land 
held under the provisions of this chapter exceeding in the aggregate two 
hundred forty-six thousand and eighty acres in any one State other than 
Alaska1. Provided, iowever, That acreage held in special tar sand areas 
shall not be chargeable against such State limitations. In the case of the 
State of Alaska, the limit shall be three lundred thousand acres in the 
northern leasing district and three hundred thousand acres in the southern 
leasing district, and the boundary between said two districts shall be the 
left limit of the Tanana River from the border between the United States 
and Canada to the confluence of the Tanana and Yukon Rivers, and the left 
limit of the Yukon River from said confluence to its principal southern 
mouth.

(2) No person, association, or corporation shall take, hold, own, or 
control at one time options to acquire interests in oil or gas leases under 
the provisions of this chapter which involve, ;n the aggregate, more than 
two hundred thousand acres of land in any one State other than Alaska or, 
in the case of Alaska, more than two hundred thousand acres in each of its 
two leasing districts, as hereinbefore described. No >ption to acquire any
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interest in such an oil or gas lease shall be enforcible if entered into for a 
period of more than three years ( which three years shall be inclusive of any. 
renewal period if a right to renew is reserved by any party to the option) 
without the prior approval of the Secretary. In any case in which an 
option to acquire the optionor’s entire interest in the whole or a part of the 
acreage under a lease is entered into, the acreage to which the option is' 
applicable shall be charged both to the optionor and to the optionee, but 
the charge to the optionor shall cease when the option is exercised. In any . 
case in which an option to acquire a part of the optionor's interest in the 
whole or a part of the acreage under a lease is entered into, the acreage to 
which the option is applicable shall be fully charged to the optionor and a 
share thereof shall also be charged to the optionee as his interest may 
appear, but after ?h_ option is exercised said acreage shall be charged to the 
parties pro rata as their interests may appear. In any case in which an 
assignment is made of a part of a lessee's interest in the whole or part of 
the acreage under a lease or an application for a lease, riie acreage shall be 
charged to the parties pro rata as their interests may appear. No option or 
renewal thereof shall be enforcible until notice thereof has been filed with 
the Secretary or an officer or employee of the Department of the Interior 
designated by him to receive the same. Each such notice shall include, in 
addition to any other matters prescribed by the Secretary, the names and 
addresses of the parties thereto, the serial number of the lease or applica­
tion for a lease to which the option is applicable, and a statement of the 
number of acrer >;overed thereby and of the interests and obligations of the 
parties thereto and shall be subscribed by all parties to the option or their 
duly authorized agents. An option which has not been exercised shall 
remain charged as hereinbefore provided until notice of its relinquishment 
or surrender has been filed, by either • .rty, with the Secretary or any 
officer or employee of the Department - the Interior designated by him to 
receive the same. In addition, each holder of any such option shall file 
with the Secretary or an officer or employee of the Department of the 
Interior as aforesaid within ninety days after the 30th day of June and the 
31st day of December in each year a statement showing, in addition to any 
other matters prescribed by the Secretary, his name, the name and address 
of each grantor of an option held by him, the serial number of every lease 
or application for a lease to which such an option is applicable, the number 
of acres covered by each such option, the total acreage in each State to 
which such options are applicable, and his interest and obligation under 
each such option. The failure of tht holder of an option so to file shall 
render die option unenforcible by him. The unenforcibility of any option 
under the provisions of this paragraph shall not diminish the number of 
acres deemed to be held under option by any person, association, or 
corporation in computing the amount chargeable under the first sentence 
of this paragraph and shall not relieve any party thereto of any liability to 
cancellation, forfeiture, forced disposition, or other sanction provided by 
law. The Secretary may prescribe forms on which the notice and state­
ments reouircd by this paragraph shall be made.

(o) Association r stockholder Interests, conditions; com bined Interests

(1) No person, association, or corporation shall take, hold, own or 
control at one lime any interest as a member of an association or as a 
stockholder in a corporation holding a lease, option, or permit under the 
provisions of this chapter which, together with the area embraced in any 
direct holding, ownership or control by him of such a lease, option, or 
permit or any other interest which he may have as a member of other <■
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associations or as a stockholder in other corporations holding, owning or 
controlling such leases, options, or permits for any kind of minerals, 
exceeds in the aggregate an amount equivalent to the maximum number of 
acres of the respective kinds of minerals allowed any one lessee, 
optionee, or permittee under this chapter, except tl.'tf no person shall be 
charged with his pro rata share of any acreage holdings of ar.y association 
or corporation unless he is the beneficial owner of more than 10 per 
centum of the stock or other instruments of ownership or control of such 
association or corporation, and except that within three years after Septem­
ber 2, 1960 no valid option in existence prior to September 2, 1960 held by 
a corporation or association on September 2, 1960 shall be chargeable to 
any stockholder of such corporation or to a member of such association so 
long as said option shall be so held by such corporation or association 
under the provisions of this chapter.

(2) No contract for development and operation of any lands leased under 
this chapter, whether or not coupled with an interest in such lease, and no 
lease held, owned, or controlled in common by two or more persons, 
associations, or corporations shall be deemed to create a separate associa­
tion under the preceding paragraph of this subsection between or among 
the contracting parties or those who hold, own or control the lease in 
common, but the proportionate interest of each such party shall be charged 
against the total acreage permitted to be held, owned or controlled by such 
party under this chapter. The total acreage so held, owned, or controlled 
in common by two or more parties shall not exceed, in the aggregate, an 
amount equivalent to the maximum number of acres of the respective 
kind of minerals allowed to any one lessee, optionee, or permittee under 
this chapter.
(0 Limit jllons on other sections; com bined Interests permitted (or certain pur­

poses

Nothing contained in subsection (e) of this section shall be construed (i) 
to limit sections 227, 228, 251 of this title or (ii), subject to the approval of 
the Secretary, to prevent any number of lessees under this chapter from 
combining their several interests so far as may be necessary for the 
purpose of constructing and carrying on the business of a refinery or of 
establishing and constructing, as a common carrier, a pipeline or railroad 
to be operated and used by them jointly in the transportation of oil from 
their several wells or from the wells of other lessees under this chapter or 
in the transportation of coal or (iii) to increase the acreage which may be 
taken, held, owned, or controlled under this section.
(g ) Forbidden Interests acquired by descent, will, Judgment, or decree; permissible

holding period

Any ownership or interest othenvise forbidden in this chapter which may 
be acquired by descent, will, judgment, or decree may be held for two years 
after its acquisition and no longer.
(h) Cancellation, forfeiture, or disposal ol Interests lor violation; bona tide pur­

chasers and other valid Interests; sale by Secretary; record of proceedings

(1) If any interest in any lease is owned, or controlled, directly or 
indirectly, by means of stock or otherwise, in violation of any of the 
provisions of this chapter, the lease may be canceled, or the interest so 
owned may be forfeited, or the person so owning or controlling the interest 
may be compelled to dispose of the interest, in any appropriate proceeding 
instituted by the Attorney General. Such a proceeding shall be instituted in
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the United States district court for the district in which the leased property 
or some part thereof is located or in which the defendant may be found.

(2) The right to cancel or forieit for violation of any of the provisions c r 
this chapter shall not apply so as to affect adversely the title or interest of a 
bona fide purchaser of any lease, interest in a lease, option to acquire a 
lease or an interest therein, or permit which lease, interest, option, or 
permit was acquired and is held by a qualified person, association, or 
corporation in conformity with those provisions, evt l though the holdings 
of the person, association, or corporation from which the lease, interest, 
option, or permit was acquired, or of his predecessor in title (including the 
original lessee of the United States) may have been canceled or forfeited or 
may be or may have been subject to cancellation or forfeiture for any such 
violation. If, in any such proceeding, an underlying lease, in^-est, option, 
or permit is canceled or forfeited to the Government and there are valid 
interests therein or valid options to acquire the lease or an interest therein 
which are not subject to cancellation, forfeiture, or compu.sory disposition, 
the underlying lease, interest, option, or permit shall be sold by the 
Secretary to the highest responsible qualified bidder by competitive bidding 
under general regulations subject to all outstanding valid interests therein 
and valid options pertaining thereto. Likewise if, in any such proceeding, 
less than the whole interest in a lease, interest, option, or permit is canceled 
or forfeited to the Government, the partial interests so canceled or forfeited 
shall be sold by the Secretary to the highest responsible qualified bidder by 
competitive bidding under general regulations. If competitive bidding fails 
to produce a satisfactory offer the Secretary may, in either of these cases, 
sell the interest in question by such other method as he deems appropriate 
on terms not less favorable to the Government than those of the best 
competitive bid received.

(3) The commencement and conclusion of every proceeding under this 
subsection shall be promptly noted on the appropriate public records of the 
Bureau of Land Management.

(i) Bona fide Durchasers, conditions for obtaining dismissals

Effective September 21, 1959, any person, association, or corporation 
who is a party to any proceeding with respect to a violation of any 
provision of this chapter, whether initiated prior to said date or thereafter, 
shall have the right to be dismissed promptly as such a party upon showing 
that he holds and acquired as a bona fide purchaser the interest involving 
him as such a party without violating any provisions of this chapter. No 
hearing upon any such showing shall be required unless the Secretary 
presents prima facie evidence indicating a possible violation of this chapter 
on the part of the alleged bona fide purchaser.

(I) Waiver or suspension of rights

If during any such proceeding, a party thereto files with the Secretary a 
waiver of his rights under his lease (including particularly, where applica­
ble, rights to drill and to assign) or if such rights are suspended by the 
Secretary pending a decision in the proceeding, whether initiated prior to 
enactment of this chapter or thereafter, payment of rentals and running of 
time against the teim of the lease or leases involved shall be suspended as 
of the first day of the month following the filing of the waiver or suspen- 
sijn  of the rights until the first day of the month following the final 
decision in the proceeding or the revocation of the waiver or suspension.
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(k) Unlawful trusts; forfeiture

Except as otherwise provided in this chapter, if any lands or deposits 
subject to the provisions of this chapter shall be subleased, trusteed, 
possessed, or controlled by any device permanently, temporarily, directly, 
indirectly, tacitly, or in any manner whatsoever, so that they form a part of 
or are in any wise controlled by any combination in the form of an 
unlawful trust, with the consent of the lessee, optionee, or permittee, or 
form the subject of any contract or conspiracy in restraint of trade in the 
mining or selling of coal, phosphate, oil, oil shale, gilsonite (including all 
vein-type solid hydrocarbons), gas, or sodium entered into by the lessee, 
optionee, or permittee or any agreement or understanding, written, verbal, 
or otherwise, to which such lessee, optionee, or permittee shall be a party, 
of which his or its output is to be or become the subject, to control the price 
■>r prices thereof or of any holding of such lands by any individual, 
partnership, association, corporation, or control in excess of the amounts 
of lands provided in this chapter, the lease, option, or permit shall be 
forfeited by appropriate court proceedings.
(/) Rules a nd regulations; notice to and consultation with Attorney General; appli­

cation of antitrust laws; definitions

(1) At each stage in the formulation and promulgation of rules and 
regulations concerning coal leasing pursuant to this chapter, and at each 
stage in the issuance, renewal, and readjustment of coal leases under this 
chapter, the Secretary of the Interior shall consult with and give due 
consideration to the views and advice of the Attorney General of the United 
States.

(2) No coal lease may be issued, renewed, or readjusted under this 
chapter until at least thirty days after the Secretary of the Interior notifies 
the Attorney General of the proposed issuance, renewal, or readjustment. 
Such notif'i^tion shall contain such information as the Attorney General 
may require in order to advise the Secretary of the Interior as to whether 
such lease would creai or maintain a situation inconsistent with the 
antitrust laws. If the Attorney General advises the Secretary of the Interior 
that a lease would create or maintain such a situation, the Secretary of the 
Interior may not issue such lease, nor may he renew or readjust such lease 
for a period not to exceed one year, as the case may be, unless he thereafter 
conducts a public hearing on the record in accordance with subchapter II 
of chapter 5 of Title 5 and finds therein that such issuance, renewal, or 
readjustment is necessary to effectuate the purposes of this chapter, that it 
is consistent with the public interest, and that there are no reasonable 
alternatives consistent with this chapter, the antitrust laws, and the public 
interest.

(3) Nothing in this chapter shall be deemed to convey to any person, 
association, corporation, or other business organization immunity from 
civil or criminal liability, or to create defenses to actions, under any 
antitrust law.

(4) As used in this subsection, the term "antitrust law” means—
(A )  the Act entitled "An Act to protect trade and commerce against 

unlawful restraints and monopolies”, approved July 2, 1890 (15 U.S.C. 
1 et seq.), as amended;

(B) the Act entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914 (15 U.S.C. 12 et seq.), as amended;
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(C) the Federal Trade Commission Act (15 U.S.C. 41 cl seq.), as 
amended; :

(D) sections 73 and 74 of the Act entitled “An Act to reduce taxation; 
to provide levcnuc fo»- the Government, and for other purposes"; 
approved August 27. 1894 (15 U.S.C. 8 and 9), as amended; or

(E) the Act of June 19, H36, chapter 592 (15 U.S.C. 13. 13a, 13b, and 
21a).

(Feb. 25, 1920, c. 85, § 27, 41 Stat. 448; Apr. 30. 1926, c. 197, 44 Stat. 373; July 3. 
1930, c. 854, § 1, 46 Stat. 1007; Mar. 4, 1931, c. 506, 46 Stat. 1524; Aug. 8, 1946, c. 
916, § 6, 60 Stat. 954; June 1, 1548, c. 365, 62 Stat. 285; June 3, 1948, c. 379, § 6. 62 
Stat. 291; Aug. 2, 1954, c. 650, 68 C at. 648; Aug. 13. 1957, Pub.L. 85-122, 71 Stat. 
341; Aug. 21, 1958, Pub.L 85-698, 72 Stat. 688; Sept. 21, 1959, Pub.L 86-294, § 1, 73 
Stat. 571; Mar. 18. 1960, Pub.L  86-391, § 1(c), 74 Stat. 8; Sept. 2, 1960, Pub.L 
86-705, § 3. 74 Stat. 785; Aug. 31, 1964, Pub.L  88-526, § 1, 78 Stat. 710; Aug. 31, 
1964, Pub.L 88-548, 78 Stat. 754; Aug. 4, 1976, Pub.L 94-377, §§ 11, 15, 90 Stat. 
1090, 1091; Nov. 16, 1981, Pub.L  97-78, § 1(2), (5), 95 Stat. 1070.)

1 So  in orig inal. P robably should  be followed by a  colon.

Historical Note
R eference* In T e x t  The da te  o f enactm ent 

o f  th is section, re ferred  to in subscc. (a)(1), 
probably  m eans the da te  o f enac tm en t o f Pub. 
L  94-377, w hich w as Aug. 4, 1976.

T he Act en titled  “An Act to pro tect trad e  an d  
com m erce against unlaw ful re s tra in ts  and  m o­
nopolies". approved Ju ly  2, 1890, as  am ended , 
re ferred  to in subsec. (f)(4)(A), is Act Ju ly  2, 
1890, c. 647, 26 Slat. 209, as am ended , know n 
a s  the S herm an  Act, w hich i t  classified to 
sections 1 to  7 o f T itle  15, C om m erce and  
T .ad e . For com plete c lassification o f  th is  Act 
to the  Code, see Sho rt T itle note set out under 
section 1 o f Title 15 and  Tables volum e.

The Act en titled  "An Act to supplem ent exist­
ing law s against unlaw ful re s tra in ts  and  m o­
nopolies, and  for o th e r purposes", approved 
O ctober 15, 1914, as  am ended, re ferred  to in 
subsec. (f)(4)(B), is Act Oct. 15, 1914, c. 323, 38 
Stat. 730, as  am ended, know n as the  Clayton 
Act, and  is classified generally  to sections 12, 
13, 14 to  19, 20, 21, an d  22 to 27 o f T itle 15, 
C om m erce and  Trade, and  section* 52 and  53 
o f T itle  29, Labor. F o r fu r th er d e ta ils  and  
com plete  classification o f  this Act to  the Code, 
see References in Text no te  set out u n d e r sec­
tion  12 o f T itle 15 and  Tables volum e.

The Federal T rade Com m ission Act, referred  
to in subscc. (f)(4)(C), is Act Sept. 26, 1914, c  
311, 38 S lat. 717, as  am ended, w hich  is classi­
fied generally  to  subchap ler I (section 41 et 
seq.) o f chap ter 2 o f Title 15. C om m erce and  
T rade. For com plete classification o f th is Act 
to  the Code, sec section 58 o f  T itle  IS and  
Tables volume.

Sections 73 and  74 o f the Act en titled  "An 
Act to  reduce taxation, to provide revenue for 
the G overnm ent, and  fo r o ther purposes", ap- 
P '-'ved  August 27, 1894, as  am ended, re ferred  
to in subscc. (/)(4)(D), a re  sections 73 and  74 
o f Act Aug. 27. 1894, c  349, 28 S lat. 509, 
popularly  know n as the W ilson T ariff Act, and  
a rc  classified to sections 8 and 9 o f T itle  15.

The Act o f Ju n e  19, i '36, ch ap ter 592, re ­
fe rred  to in subscc. (f)(4)(E). is Act June  19. 
1936, c. 592, 49 S tat. 1526, know n as the Rob- 
inson-Patm an A nti-discrim ination Act, w hich 
enac ted  sections 13a, 13b, and  21a o f Title 15, 
C om m erce and  Trade, and  am ended  section 13 
o f T itle 15. F o r com plete classification  o f th is  
Act to  the  Code, see S h o rt title  note set out 
u n d e r section 13 o f T itle 15 and  Tables vol­
um e.

C odifica tion . In  subsec. (f )(2), “subchap tcr 
II o f chap ter 5 o f Title 5” w as substitu ted  fo r 
"the  A dm inistrative P rocedure  Act" on  au th o ri­
ty o f  P u b .L  89-554, § 7(b), Sept. 6, 1966. 80 
S tat. 631, the  first section o f  w hich enacted  
T itle  5, G overnm ent O rganization  and  Em ploy­
ees.

1981 A m endm ent. Subscc. (d)(1). P u b .L  
97-78. § 1(5), added proviso  tha t acreage held 
in special ta r sand areas not be chargeable  
again st S ta te  lim itations.

Subsec. (k). P u b .L  97-78, § 1(2), substitu t­
ed  "gilsonite (including all veintype solid hy­
drocarbons),"  fo r "native asphalt, solid and  
sem isolid  bitum en, b itum inous rock.".

1976 A m endm ent. Subscc. (a)(1). P u b .L  
94-377, § 11(a), added “o r  any  subsid iary , a f­
filiate , o r  persons contro lled  by o r  under com ­
m on  con tro l w ith such person, association, o r  
co rpo ra tion" preceding  "shall take, hold, ow n 
o r  c o n tro l”, "and in no  case g rea te r than  an  
aggregate of one  hundred  thousand  acres in 
the  United S tales” following “in any  one 
S ta te ," the proviso re la ting  to the  non-relin­
qu ishm en t o f leases o r  p e rm its  by an  entity  
ow ning  o r con tro lling  m ore than  an  aggregate 
o f  one  hundred  thousand acres, and  the provi­
so  p roh ib iting  the  ow nersh ip  o r  con tro l o f 
fu r th e r  Federal leases o r  perm its  un til reduc­
tio n  to below  a n  aggregate o f one  hundred  
thousand  acres.

Subscc. (a)(2). P u b .L  94-377, § 11(b),
s truck  out subsec. (a)(2) providing fo r applica­
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tion. hearin g  an d  g ran ting  o f  additional acre ­
age. not to  exceed 5120 ac res  in any  one State, 
to  a  person, association  o r  co rpo ra tion  req u ir­
ing  such ex tra  acreage to  ca rry  on  business 
econom ically , and  the subsequen t reevaluation 
o f  such en tity 's  con tinu ing  need fo r such extra  
acreage.

Subscc. (I). P u b .L  94-377, Z 15, added sub­
scc. (f).

1964 A m endm ent* . Subsec. (a)(1). P u b .L  
88-526 dele ted  ", except a s  o therw ise provided 
in this subsection ," fo llow ing "corporation” 
an d  increased  the  aggregate num ber o f acres 
from  >0,240 to 46,080 acres.

Subscc. (c). P u b .L  88-548 increased the 
aggregate n u m b er o f a c res  from  10,240 to 
20,480 acres.

I960 A m endm ent* . P u b .L  86-705 general­
ly revised the  p rovisions a n d  divided them  in to  
subsccs. (a ) to  (k). O the r changes concerned: 
m axim um  acreage in Alaska, un repo rted  op­
tions, th e ir  uncnforceab ility , fo rm  fo r notice 
o f op tions party  to  give notice, inclusion of 
op tions in acreage  de te rm ina tions, charge o f 
association  o r  c o rp o ra te  hold ings against p rin ­
cipal stockho lders, hearings requirem ent 
based  upon  p rim a  facie evidence of violations, 
ru n n in g  o f lim e against a  lease and the pay­
m ent o f  re n ta ls  d u rin g  a  w aiver o r  suspension 
o f a lessee’s rights.

P u b .L  86-391 au tho rized  issuance o f phos­
phate  perm its .

1959 A m en d m en t. P u b .L  86-294 provided 
that: the  righ t o f cance lla tion  o r  forfe iture  fo r 
v io la tions shall not app ly  so  as to affect a d ­
versely the  in terest o f a  b ona  fide p u rchaser in 
a lease acqu ired  in con fo rm ity  w ith acreage 
lim itations; th a t bona  fide purchasers in such 
situa tions  have righ t to be dism issed a s  parties 
from  proceedings; and  th a t if a  party  to  p ro­
ceedings files w aiver o f righ ts  to drill o r as­
signs h is  in terests, o r if  such  rights a re  sus­
pended  pending decision , he shall, if he is not 
in v io la tion  o f provisions, have the right to  
have h is  in te res t ex tended  fo r a  period  o f lim e 
equal to th e  period  betw een  filing o f w aiver o r  
o rd e r  o f suspension  an d  final decision, w ith ­
out paym ent o f ren ta l.

1958 A m en d m en t. P u b .L  85-698 increased 
th e  lim itation  o n  the  acreage  w hich m ay be 
taken  o r  held  u n d e r coal leases o r  perm its  in 
an y  one S ta te  from  5,120 to  10.210 acres, per­
m itted  app lications fo r add itional coal leases 
o r  p e rm its  not exceeding 5,120 additional 
acres in th e  S tate, prov ided  fo r hearings on 
such  app lications au tho rized  re v a lu a tio n  and  
cance lla tion  o f leases an d  perm its fo r ad d i­
tiona l acreage, an d  p roh ib ited  assignm e .1, 
transfer, o r  sale o f  any  o f th e  additional acre ­
age w hh o u t the  S ecre ta ry ’s  approval.

1957 A m endm en t. P u b .L  85-122 deleted 
from  the  second  sen tence  the w ords "o r per­
m its  exceeding in the  aggregate five thousand 
one  h u n d red  and  tw enty  acres in any  one 
S tate, and" follow ing the  w ords "phosphate 
leases".

1954 A m endm ent. Act Aug. 2, 1954, in ­
creased  the acreage  th a t any  one  pe_son can  
hold In the aggregate from  fifteen thousand  
th ree  hundred  and  sixty acres  to forty-six th o u ­
sand and  eighty acres, increased  th e  num ber 
of acres  that can  be held u n d er op tion  from  
one hundred  thousand  acres to  tw o hundred  
thousand  acres, and extended the  tern,r o f the 
option  from  2 to  3 years.

1948 A m endm ent*. Act Ju n e  1, 1948, su b ­
stitu ted  in the second p roviso  o f section "w ith­
in tw o years a fte r the  passage o f th is  Act” fo r 
"on o r  before August 8, 1950" in o rd e r  to allow  
op tions to be exercised up  to that tim e.

Act Ju n e  3, 1948, increased  the aggregate 
acreage allow ed one person, etc., from  tw o 
thousand five h undred  an d  sixty acres to  five 
thousand  one  hundred  an d  tw enty acres of 
coal o r  sodium  leases, and  increased  the  aggre­
gate acreage allow ed one  person, etc., from  
seven thousand  six h u n d red  and  eighty acres 
to fifteen thousand  th re e  hundred  and  sixty 
te re s  o f oil o r gas leases.

1946 A m endm ent. Act Aug. 8, 1946, p rin c i­
pally doubled the  am o u n t o f  land th a t m ay be 
leased by any  person o r  co rpo ra tion  in any 
one S ta te  and  abolished the fo rm er acreage 
lim itation  o f 2,560 acres on  one s tructu re; ex­
c luded operating  con trac ts  and  leases held in 
com m on from  the  defin ition  of "association"; 
inserted  the provisions re la ting  to  options; 
an d  om itted  the p rovisions re la ting  to  coopera­
tive o r  unit p lans and  operating , d rilling  o r 
developm ent con tracts.

1931 A m endm ent. Act M ar. 4, 1931, 
am ended  section  generally .

1930 A m endm ent. Act Ju ly  3, 1930, am end­
ed section  generally.

1926 A m endm ent. Act Apr. 30, 1926, 
am ended  section generally .

E ffective  D ate  o f 1959 A m endm ent. Sec­
tion  2 o f P u b .L  86-294 provided that: ’T h e  
rights g ran ted  by the  second and  th ird  sen ­
tences o f the am endm en t conrained w ithin 
section 1 o f th is Act [am ending  th is section to 
p rovide that ho lder o f  in terest in lease has 
right to  be dism issed from  cancella tion  o r 
fo rfe i" ire  proceedings upon  show ing he ac­
qu ired  his in terest as  b ona  fide pu rchaser and  
w ithou t vio la tion  o f p rovisions, and  to  provide 
right to  have h is  lease extended if rights there­
u n d e r to  d rill and  to  assign a rc  suspended o r 
w aived d u rin g  such  proceedings and  it is de­
te rm ined  he is not in vio la tion  o f provisions) 
shall apply w ith respect to  any  proceeding 
now  pending o r  in itia ted  a fte r the  da te  of 
en ac tm en t o f th is  Act [Sept. 21. 1959].”

S av ings F.-ovlslons. Savings provisions, see 
note set ou t u n d er section  181 o f th is title.

Section 11(b) o f P u b .L  94-377 provided in 
p art tha t repeal by such  section o f su b sc c
(a)(2) o f this section  is subject to valid existing 
rights.

T ra n s fe r  o f  F u n c tio n s . The func tions of 
the S ecretary  o f  th e  In te rio r, re fe rred  to  in 
subscc. ( / ) ,  to p rom ulgate  regulations under
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th is  c h ap te r re la ting  lo  the  fostering  o f  com pe­
tition  fo r Federal leases, the im plem entation  
o f  a lte rna tive  bidding  system s authorized  fo r 
th e  aw ard  o f  Federal leases, the  establishm ent 
o f d iligence requ irem ents fo r opera tions co n ­
ducted  on  Federal leases, the selling  o f ra tes  
fo r  p roduction  o f Federal leases, an d  the  speci­
fying o f the  procedures, term s, and  conditions 
fo r  the  acquisition  and  d isposition o f Federal 
roya lty  in te rests  taken  in kind, w ere  tran sfe r­
red  lo the  Secretary  o f Energy by  section 
7152(b) o r  T itle 42, The Public H ealth and  
W elfare. Section  7152(b) o f  T itle  42 w as re ­
pealed  by Pub. L  97-100, Title II, § 201, Dec. 
23, 1981, 95 S tat. 1407, and  the  functions of 
th e  S ec re ta ry  o f  E nergy w ere re tu rn ed  to  the  
S ec re ta ry  o f the In terio r. Sec H ouse Report 
No. 97-315, pp. 25, 26, Nov. 5. 1981.

A dm ission  o f  A laska a s  S ta te . Adm ission 
o f A laska in to  the  Union w as accom plished  
Jan . 3, 1959, upon issuance o f Proc. No. 3269, 
J a n . 3, 1959, 24  F.R. 81, 73 S lat. c l6 , as  re ­

qu ired  by sections 1 and  8(c) o f  Pub.L. 85-508, 
Ju ly  7, 1958, 72 S tat. 339, set o u t as  no tes 
p reced ing  section 21 o f  T itle  48, T e rr ito rie s  ; 
and  In su la r Possessions.

L egisla tive  H is to ry . F o r legislative h isto ry  j 
an d  purpose o f Act Ju n e  1, 1948, see 1948 
U.S.Codc Cong-Service, p. 1639. See, also, Act 
Ju n e  3, 1948, 1948 U.S.Code Cong.Service, p. 
1640; Act Aug. 2, 1954, 1954 U-S.Code Cong, 
an d  Adm.News, p. 2852; P u b .L  85-122, 1937 
U-S.Codc Cong, and  Adm.News, p. 1404; 
P u b .L  85-698, 1958 U.S.Code Cong, an d  Adm. 
News, p. 3671; P u b .L  86-294, 1959 U 5 .C odc  
Cong, and  Adm.News, p. 2620; P u b .L  86-391, 
I960 U 5.C odc Cong, and  Adm.News, p. 1805; 
P u b .L  86-705, 1960 U.S.Codc Cong, a n d  Adm. 
News, p. 3313; P u b .L  88-526, 1964 U S .C ode 
Cong, a n d  Adm.News, p. 3293; P u b .L  88-548, 
1964 b\S.C odc Cong, and  Adm.News, p. 3334; 
P u b .L  94-377, 1976 U.S.Code Cong, and  Adm. 
News, p. 1943; P u b .L  97-78, 1981 U S.C ode 
Cong, a n d  Adm.News, p. 1740.

Cross References
Acreage lim itations fo r coal leases not w aived by conso lidation  o f coal leases in to  logical m in ing  

un it, see section 202a of th is title.
A uthority  o f  S ecre ta ry  o f  the  N avy to  en te r in to  agreem ents such  a s  those provided fo r u n d er this 

section, see section 7 >a o f th is title.
Foreign  in te rests  in  leases „c public lands m ade u n d er th is  section, see section 7435 o f T itle  10, 

A rm ed Forces.
Ju risd ic tio n  an d  con tro l over naval petro leum  reserves covered by leases g ran ted  u n d e r this 

section , see  section 7421 o f  T itle  10.
Law s applicable, see sections 275 and  285 o f th is  title.
S ta te s  au tho rized  to consent to opera tion  and  developm ent o f  lands acquired  from  United States,

u n d e r agreem ents fo r conservation  o f  o il and  gas resources, see  section  184a o f  th is  title.
S u rre n d e r  o f  leases, sec section 188a o f  th is title.

W est's Federal Practice M anual
Acreage lim itations, see  § 5395.
Coal acreage, see § 5429.
Coal pe rm its  and  leases, see  § 5424 c t scq.
Lease option  lim itations, see § 5404.
M inerals on  federal lands, sec § 5301 ct seq.
Phosphate  leases and  perm its, sec § 5440.
S odium  leases and  perm its, see § 5436.

M ines and  M inerals «=5.l(3), (7). 
C J .S . M ines an d  M inerals § 128.

Library References

Notes o f Decisions

A creage lim ita tio n s  2  
B o n a  fid e  p u rc h a se r  

G enerally  6
C om m encem en t o f  s ta tu s  7 
C o n sid e ra tio n  fo r  In te res t 8 
E x a m in a tio n  o f  re c o rd s  9 

C ance lla tion , fo rfe itu re  o r  d isposition  
lease  

G en era lly  4
B ona fide  p u rc h a se r  '.Ights 5 

O il a n d  gas lease  o p tions  3

o f

R e tro a c tl. - e ffec t 1

348

I . R e tro ac tiv e  e ffec t
Bona fide p u rch ase r p ro tection  affo rded  by 

1959 am endm en t to  th is section  w as intended 
to  have re troac tive  application  to  extent th a t it 
w as possible. Southw estern  P etro leum  Corp. 
v. Udall, C.A.N.M.1966, 361 F.2d 650.

A m endm ent o f  th is section by  changing lim i­
ta tion  o f ho ld ings from  leases to  lim ita tion  o f 
n u m b er o f acres  w as inapplicable lo lease ex­
isting before  am endm ent. C arte r Oil Co. v.
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Pacific-W yoinlng Oil Co., 1928, 267 P. 85, 38 
Wyo. 361.

2. A creage lim ita tio n s
U nder th is  section  p roh ib iting  anyone  from  

hold ing  m ore  th an  46,080 acres o f oil o r  gas 
leases, a n d  u n d e r regu la tion  that such  lim ita­
tion  includes app lications fo r leases o r  offers 
lo lease, npplicanl w as chargeab le  with 
9,551.57 acres he held u n d e r lease and  the 
669.81 acres fo r w hich  he w as the first q u a li­
fied app lican t w ith  result that h is  app lications 
fo r 35,614.1 acres  d id  not increase  his acreage 
beyond lim it o f  46,880 acres. Brow n v. Udall, 
1964, 335 F.2d 706, 118 US.App.D.C. 284.

3. Oil a n d  gas lease  o p tio n s
Provision  o f th is  section  ren d erin g  u nen ­

forceable an y  op tion  not filed w ith  Secretary  
o f In te rio r and  any  o p tio n  ru n n in g  fo r m ore  
than  th ree  years  w ithou t p rio r approval o f 
S ecre ta ry  docs not w a rra n t c reating  at large a 
federal com m o n  law  o f federal m inera l lease 
co n trac ts  am ong  p riva te  interests. W allis v. 
Pan Am. P etro leum  C orp.. La.1966, 86 S.Ct. 
1301, 384 U.S. 63, 16 L E d .2 d  369, on  rem and  
366 I ■.2d 210.

4. C ance lla tion , fo r fe itu re  o r  d isp o sitio n  o f 
lease— G enerally

See, also, Soles n /  Decisions under section 
188 o f  this title.

This section , a s  am ended , lays upon the Sec­
re ta ry  o f the  In te rio r o r  h is  sub o rd in a tes  the 
p lain du ty  to  b rin g  a n  action  in the  United 
S tates d istric t co u rt w here  leased lands a rc  
situated , if he seeks to  cancel leases on  the 
g round  o f  fraud , ir  the  lan d s  con ta in  valuable 
deposits o f  oil o r  gas. Pan Am. Petro leum  
Corp. v. P ierson , D.C.Wyo.1960, 181 F-Supp. 
557, reversed  on  o th e r  g rounds 284 F.2d 649, 
c e rtio ra ri den ied  81 S.Ct. 1661, 366 U.S. 936, 6 
L.Ed.2d 848.

5.  B ona  fid e  p u rc h a s e r  rig h ts
The S ecre ta ry  o f In te r io r  has b road  au lhori- ■ 

ty lo cancel oil an d  gas leases fo r v io la tions o f 
th is c h ap te r and  regu la tions  the reu n d er, as 
well a s  fo r  adm in is tra tive  e rro rs  com m itted  
before the  lease w as issued; how ever the  Sec­
re tary 's  au th o rity  is lim ited  by the  b ona  fide 
p u rch ase r am en d m en t to  th is  section . W ink­
le-  v. A ndrus, C.A.Wyo.1980, 614 F.2d 707, on 
rem and  494 F-Supp. 946.

A fter m inera l lease had  been issued, p la in tiff 
w hich had  filed o ffe r lo lease subsequen t to 
filing o f o ffe r w hich  had  been accep ted  w as 
entitled  to  seek ad m in is tra tiv e  cance lla tion  o f 
lease and  issuance o f lease to  it, bu t such  right 
w as not vested righ t o r  existing legal o r eq ­
u itab le  title , in terest o r  ow nersh ip  an d  d id  not 
com e w ith in  p ro tec tion  o f  U.S.C.A. Const. 
A m end. 5 and  righ t o f assignee o f lease as 
bona fide p u rch ase r w as su p erio r to  right of 
plaintiff, even though  lease w as defective. 
S ou thw estern  Petro leum  Corp. v. Udall, C.A.N. 
M.1966, 361 F.2d 650.

6. B ona fide  p u rc h a se r—G enerally
In te rio r B oard o f Land A ppeals' conclusion  

that B ureau o r  Land M anagem ent reco rds  did 
not fu rn ish  assignees o r first d raw ees in s im u l­
taneous d raw ings fo r  noncom petitive  oil an d  
gas leases on  pub lic  land w ith  no tice  that 
b ro k e r fo r first d raw ees  m ight have im perm is­
sible interest in leases w as supported  by sub­
stan tia l evidence, and  th e re fo re  assignees o f 
first draw ees w ere  b ona  fide p u rch ase rs  and  
assignee o f  second d raw ees cou ld  not contest 
issuance o f leases to  first d raw ees, even if first 
d raw ees w ere unqualified  by b roker's  alleged 
in terest and  issuance w as thus im proper. 
G eoscarch, Inc. v. W att, C.A.Wyo.1983, 771 
F.2d 694, c e rtio ra ri den ied  104 S.Ct. 2347, L0 
L Ed.2d 820.

The bona fide p u rch a se r am endm en t to th is 
section w as added  to  p ro tec t bona fide  p u r­
chasers  o f federal oil and  gas leases w ho ac­
quit ed the ir ho ld ings in good fa ith  from  the 
possible consequences o f  v io la tions o f this 
c h ap te r by th e ir  predecessors in title, to  foste r 
developm ent o f  o il and  gas resou rces on  pub­
lic lands anu to  p ro tec t innocen t investors and 
opera to rs . W ink ler v. A ndrus, C.A.Wyo.l ."iO, 
614 F.2d 707, on  rem and  494 F.Supp. 946.

F o r assignee o f  lease issued u n d e r section 
226 o f this title  to  qualify  as “bona  Fide p u r­
chaser" u n d er com m on-law  standards , gener­
ally  applicable u n d e r the b ona  fide pu rch ase r 
a m endm en t lo th is  section  he m ust have ac­
q u ired  his in terest in good fa ith , fo r valuable 
considera tion  and  w ithou t notice o f v io lation 
o f departm en tal regu lations. Sou thw estern  
Petro leum  Corp. v. Udall, C.A.N.M.1966, 361 
F.2d 650.

A lthough actions  o f  th e  W yom ing state  of­
fice o f the B ureau  o f L and M anagem ent in 
issuing oil and  gas lease to second draw ee 
p r io r  lo te rm in a tio n  o f 90-day appeal period  
and  m isdirected  e ffo rts  o f first draw ee, w hose 
app lication  w as rejected, in filing  his appeal in 
the w rong  slate  a n d  (hereafte r om itting  to  file 
a  stay  o r notice o f lis p endens  in the p roper 
federa l judicia l d is tric t could  not be condoned, 
such  actions d id  no t change the  fact th a t the 
assignee o f  th e  lease, w ho  look the  assignm ent 
from  the second draw ee  w ithou t exercising 
reasonab le  p rudence, w as not a  “b o n a  fide 
p u rchaser"  w ith in  the  m ean ing  o f th is  section. 
W inkler v. A ndrus, D.C.Wyo.1980, 494 F 5 u p p . 
946.

7.  C om m encem en t o f  s ta tu s
F o r purpose o f d e te rm in in g  w he ther assign­

ee o f oil and  gas lease w as a  bona  fide p u r­
ch ase r w ithin the  m ean ing  o f  th is section, it 
w as the date  o f the  assignm ent w hich  w as 
c ritica l as  to  th e  b o n a  fidcs o f the assignee. 
W ink ler v. A ndrus, C.A.Wy'- 1980, 614 F.2d 
707, on  rem and  494 F 5 u p p . 946.

8.  C o n sid e ra tio n  fo r  In te re s t
D efendant w as a  bona  fide p u rch ase r of

federal oil and  gas lease, w ithout ac tu a l o r 
im plied  know ledge o f an y  facts w hich would 
have put h im  on no tice  o f an  u n reco rded  as-
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k .  m ncnl by his vendor lo ano ther, o r  w hich 
w ould  have c reated  a  fu r th e r du ty  lo inqu ire  
therein to , w here the price defendan t paid w as 
low  b> I not unreasonably  so in view o f the 
sh o rt rem ain ing  lease term  and  the  highly 
speculative na tu re  o f the Investm ent, w here 
the  B ureau o f Land M anagem ent records w ere 
not such  as to create  a d u 'y  o f fu r th e r inqu iry  
in to  m atte rs  not o f record a t (he B ureau , an d  
w here  th e  vendor's statem ent th a t h i  assign­
m ent w ould be w ithout w arran ty  w s not u n ­
usual but, Ir. fact, w as the expected cou rse  o f 
conduct. O 'K ane v. W alker, C.A.N.M.I977, 
561 F.2d 207.

9.  E x am in a tio n  o f  re co rd s
In o rd e r fo r an  assignee o f a federal m ineral 

lease to  be protected as a  bona fide purchaser, 
exam ination  o f  B ureau o f L and M anagem ent 
reco rds  m ust be m ade; however, assignees a rc

MINERAL LANDS AND MINING C.

not requ ired  lo  go  outside the  reco rds rc la tl * 
to  the  p a rticu la r parcel o f land  assign 
w hich reco rd s  a rc  kept in the  B ureau s ta ' 
office. W ink ler v. A ndrus, C.A.Wyo.1980, 61 
F.2d 707, on  rem an d  494 F.Supp. 946.

Prospective assignee of m inera l lease issu 
u n d e r  section  226 o f  th is  title  In tak ing  assi 
m ent o f  federa l oil and  gas lease could 
su m e  reg u la rity  in  issuance o f  lease w here  
land  office seria l reg ister pages, tract book and 
p la t show ed p a rtic u la r  lands lo  be availab le 
fo r leasing a n d  pa rticu la r lease to  be in good 
stand ing  an d  assignee w as no t bound  to  m ake 
searching  exam ination  of land  office records 
p e rta in in g  to  o th e r  lands in o rd e r lo ascerta in  
w he ther defect in lease app lication  m ay have 
existed. Sou thw estern  Petro leum  Corp. v. 
Udall, C.A.N.M .I966, 361 F.2d 650.

i s
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§ 184a. Authorization of States to include in agreements for 
conservation of oil and gas resources lands acquired 
from United States

Notwithstanding the provisions of any applicable grant, deed, palent, 
exchange, or law of the United States, any State owning lands or interests 
therein acquired by it from the United States may consent to the operation 
or development of such lands or interests, or any part thereof, under 
agreements approved by the Secretary of the Interior made jointly or 
severally with lessees or permittees of ii.nds or mineral deposits of the 
United Stales or others, for the purpose of more properly conserving the oil 
and gas resources within such State. Such agreements may provide for the 
cooperative or unit operation or development of part or all of any oil or gas 
pool, field, or area; for the allocation of production and the sharing of 
proceeds from the whole or any specified pait thereof regardless of the 
particula- tract from which production is obtained or proceeds are derivea, 
and, with the consent of the State, for the modification of the terms and 
provisions of State leases for lands operated and developed thereunder, 
including the term of years for which said leases were originally granted, to 
conform said leases to the terms and provisions of such agreements: 
Provided, That nothing in this section contained, nor the effectuation of it, 
shall be construed as in any respect waiving, determining or affecting any 
right, title, or interest, which otherwise may exist in the United States, and 
that the making of any agreement, as provided in this section, shall not be 
construed as an admission as to the title or ownership of the lands 
included.
(Jan. 26, 1940, c. 14, 54 Stat. 17.)

H istorical Note
C odification . Section w as not enacted  as 

p a rt o f Act Feb. 25, 1920, c. 85, 41 S tat. 437,
know n as th e  M ineral L ands Leasing Act, 
w hich com prises th is chapter.

§ 185. Rights-of-way for pipelines through Federal lands
(a ) Grant of authority

Rights-of-way through any Federal lands may be granted by the Secretary 
of the Interior or appropriate agency head for pipeline purposes for the
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transportation of oil, natural gas, synthetic liquid or gaseous fuels, or any 
refined product produced therefrom to any applicant possessing the qi alifi- 
cations provided in section 181 of this title in accordance with the /revi­
sions of this section.

(b ) Definitions

(1) For the purposes of this section "Federal lands" means all lands 
owned by the United States except lands in the National Park System, lands 
held in trust for an Indian or Indian tribe, and lands on the Outer 
Continental Shelf. A right-of-way through a Federal reservation shall not 
be granted if the Secretary or agency head determines that it would be 
inconsistent with the purposes of the reservation.

(2) 'Secretary" means the Secretary of the Interior.
(3) "Agency head” means the head of any Federal department or indepen­

dent Federal office or agency, other than the Secretary of the Interior, 
which has jurisdiction over Federal lands.

(c ) Inter-agency coordination

(1) Where the surface of all of the Federal lands involved in a proposed 
right-of-way or permit is under the jurisdiction of one Federal agency, the 
agency head, rather than the Secretary, is authorized to grant or renew the 
right-of-way or permit for the purposes set forth in this section.

(2) Where the surface of the Federal lands involved is administered by 
the Secretary or by two or more Federal agencies, the Secretary is autho­
rized, after consultation with the agencies involved, to grant or renew 
rights-of-way or permits through the Federal lands involved. The Secretary 
may enter into interagency agreements with all other Federal agencies 
having jurisdiction over Federal lands for the purpose of avoiding duplica­
tion, assigning responsibility, expediting review of rights-of-way or permit 
applications, issuing joint regulations, and assuring a decision based upon a 
comprehensive review of all factors involved in any right-of-way or permit 
application. Each agency head shall administer and enforce the provisions 
of this section, appropriate regulations, and the terms and conditions of 
rights-of-way or permits insofar as they involve Federal lands under the 
agency head’s jurisdiction.

(d ) Wldlh limitations

The width of a right-of-way shall not exceed fifty feet plus the ground 
occupied by the pipeline (that is, the pipe and its reh ed facilities) unless 
the Secretary or agency head finds, and records the reasons for his finding, 
that in his judgment a wider right-of-way is necessary for operation and 
maintenance after construction, or to protect the environment or public 
safety. Related facilities include but are not limited to valves, pump 
stations, supporting structures, bridges, monitoring and communication 
devices, surge and storage tanks, terminals, roads, airstrips and campsites, 
and they need not necessarily be connected or contiguous to the pipe and 
may be the subjects of separate rights-of-way.

(e) Temporary permits

A right-of-way may be supplemented by such temporary permits for the 
use of Federal lands in the vicinity of the pipeline as the Secretary or 
agency head finds are necessary in connection with construction, opera­
tion, maintenance, or termination of the pipeline, or to protect the natural 
environment or public safety.
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sary to protect public health or safety or the environment, he may abate 
such activities prior to an administrative proceeding.

(3) Deliberate failure of the holder to use the right-of-way for the purpose , 
for which it was granted or renewed for any continuous two-year period 
shall constitute a rebuttable presumption of abandonment of the right-of- j 
way: Provided, That where the failure to use the right-of-way is due to 
circumstances not within the holder’s control the Secretary or agency head 
is not required to commence proceedings to suspend or terminate the 
right-of-way.

(p ) Joint use of righls-of-way

In order to minimize adverse environmental impacts and the prolif­
eration of separate rights-of-way across Federal lands, the utilization of 
rights-of-way in common shall be required to the extent practical, and each 
right-of-way or permit shall reserve to the Secretary or agency head the 
right to grant additional rights-of-way or permits for compatible uses on or 
adjacent to rights-of-way or permit area granted pursuant to this section.
(q ) Statutes

No rights-of-way for the purposes provided for in this section shall be 
granted or renewed across Federal lands except under and subject to the 
pro* :_ions, limitations, and conditions of this section. Any application for 
a right-of-way filed under any other law prior to the effective date of this 
provision may, at the applicant's option, be considered as an application 
under this section. The Secretary or agency head may require the appli­
cant to submit any additional information he deems necessary to comply 
with the requirements of this section.

(r) C om m on carriers

(1) Pipelines and related facilities authorized under this section shall be 
constructed, operated, and maintained as common carriers.

(2)(A) The owners or operators of pipelines subject to this section shall 
accept, convey, transport, or purchase without discrimination all oil or gas 
delivered to the pipeline without regard •> whether such oil or gas was 
produced on Federal or non-Federal lands.

(B) In the case of oil or gas produced fro:: Federal lands or from the 
resources on the Federal lands in the vicinity of the pipeline, the Secretary 
may, after a full hearing with due notice thereof to the interected parties 
and a proper finding of facts, determine the proportionate amounts to be 
accepted, conveyed, transported or purchased.

(3)(A) The common carrier provisions of this section shall not apply to 
any natural gas pipeline operated by any person subject to regulation under 
the Natural Gas Act [15 U.S.C.A. § 717 et seq.] or by any public utility 
subject to regulation by a State or municipal regulatory agency having 
jurisdiction to regula e the rates and charges for the sale of natural gas to 
consumers within the State c nunicipality.

(B) Where natural gas not subject to State regulatory or conservation 
laws governing its purchase by pipelines is offered for sale, each such 
pipeline shall purchase, without discrimination, any such natural gas pro­
duced in the vicinity of the pipeline.

(4) The Government shall in express terms reserve and shall provide in 
every lease of oil lands under this chapter that the lessee, assignee, or
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beneficiary, if owner or operator of a controlling interest in any pipeline or 
of any company operating the pipeline which may be operated accessible to 
the oil derived from lands under such lease, shall at reasonable rates and 
without discrimination accept and convey the oil of the Government or of 
any citizen or company not the owner of any pipeline operating a lease or 
purchasing gas or oil under the provisions of this chapter.

(5) Whenever the Secretary has reason to believe that any owner or 
operator subject to this section is not operating any oil or gas pipeline in 
complete accord with its obligations as a common carrier hereunder, he 
may request the Attorney General to prosecute an appropriate proceeding 
before the Secretary of Energy or Federal Energy Regulatory Commission 
or any appropriate State agency or the United States district court for the 
district in which the pipeline or any part thereof is located, to enforce such 
obligation or to impose any penalty provided therefor, or the Secretary 
may, by proceeding as provided in this section, suspend or terminate the 
said grant of right-of-way for noncompliance with the provisions of this 
section.

(6) The Secretary or agency head shall require, prior to granting or 
renewing a right-of-way, that the applicant submit and disclose all plans, 
contracts, agreements, or other information or material which he deems 
necessary to determine whether a right-of-way shall be granted or renewed 
and the terms and conditions which should be included in the right-of-way. 
Such information may include, but is not limited to: (A) conditions for, 
and agreements among owners or operators, regarding the addition of 
pumping facilities, looping, or otherwise increasing the pipeline or termi­
nal’s throughput capacity in response to actual or anticipated increases in 
demand; (B) conditions for adding or abandoning intake, offtake, or 
storage points or facilities; and (C) minimum shipment or purchase 
tenders.

(si Omitted

(If Existing rights-of-way

The Secretary or agency head may ratify and confirm any right-of-way or 
permit for an oil or gas pipeline or related facility that was granted under 
any provision of law before the effective date of this subsection, if it is 
modified by mutual agreement to comply to the extent practical with the 
provisions of this section. Any action taken by the Secretary or agency 
head pursuant to this subsection shall not be considered a major Federal 
action requiring a detailed statement pursuant to section 102(2)(C) [42 
U.S.C.A. § 4332(2)(C)] of the National Environmental Policy Act of 1970 
(Public Law 90-190; 42 U.S.C. 4321).

(u) Limitations on export

Any domestically produced crude oil transported by pipeline over rights- 
of-way granted pursuant to this section, except such crude oil which is 
cither exchanged in similar quantity for convenience or increased efficien­
cy of transportation with persons or the government of an adjacent foreign 
state, or which is temporarily exported for convenience or increased 
efficiency of transportation across parts of an adjacent foreign state and 
reenters the United State.-., shall be subject to all of the limitations and 
licensing requirements of the Export Administration Act of 1979 (50 U.S.C. 
App. 2401 and following) and, in addition, before any crude oil subject to 
this section may be exported under the limitations and licensing require­
ments and penalty and enforcement provisions of the Export Administra-
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tion Act of 1979 the Prc-ident must make and publish an express finding 
that such exports will not diminish the total quantity or quality of petrole­
um available to the United States, and are in the national interest and are 
in accord with the provisions of the Export Administration Act of 1979: 
Provided, That the President shall submit reports to the Congress contain­
ing findings made under this section, and after the date of receipt of such 
report Congress shall have a period of sixty calendar days, thirty days of 
which Congress must have been in session, to consider v/hether exports 
under the terms of this section are in the national interest. If the Congress 
within this time period passes a concurrent resolution of disapproval 
stating disagreement with the President’s finding concerning the national 
interest, further exports made pursuant to the aforementioned Presidential 
findings shall cease.

(/) State standards

The Secretary or agency head shall take into consideration and to the 
extent practical comply with State standard  for right-of-way construction, 
operation, and maintenance.

(w) Reports

(1) The Secretary and other appropriate agency heads shall report to the 
House and Senate Committees on Interior and Insular Affairs annually on 

•the administration of this section and on the safety and environmental 
requirements imposed pursuant thereto.

(2) The Secretary or agency head shall notify the House and Senate 
Committees on Interior and Insular Affairs promptly upon receipt of an 
application for a right-of-way for a pipeline twenty-four inches or more in 
diameter, and no right-of-way for such a pipeline shall be granted until 
sixty days (not counting days on which the House of Representatives or the 
Senate has adjourned for more than three days) after a notice of intention 
to grant the right-of-way, together with the Secretary’s or agency head's 
detailed findings as to terms and conditions he proposes to impose, has 
been submitted to such committees, unless each committee by resolution 
waives the waiting period.

(3) Periodically, but at least once a year, the Secretary of the Department 
of Transportation shall cause the examination of all pipelines and associat­
ed facilities on Federal lands and shall cause the prompt rtporting of any 
potential leaks or safety problems.

(4) The Secretary of the Department of Transportation shall report annu­
ally to the President, the Congress, the Secretary of the Interior, and the 
Secretary of Energy any potential dangers of or actual explosions, or 
potential or actual spillage on Federal lands and shall include in such 
report a statement of corrective action taken to prevent such explosion or 
spillage.

(x) Liability

(I) The Secretary or agency head shall promulgate regulations and may 
impose stipulations specifying the extent to which holders of rights-of-way 
and permits under this chapter shall be liable to the United States for 
damage or injury incurred by the United States in connection with the 
right-of-way or permit. Where the right-of-way or permit involves lands 
which are under the exclusive jurisdiction of the Federal Government, the 
Secretary or agency head shall promulgate regulations specifying the extent
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to which holders shall be liable to third parties for injuries incurred in 
connection with the right-of-way or permit.

(2) The Secretary or agency head may, by regulation or stipulation, 
impose a standard of strict liability to govern activities taking place on a 
right-of-way or permit area which the Secretary or agency head determines, 
in his discretion, to present a foreseeable hazard or risk of danger to the 
United States.

(3) Regulations and stipulations pursuant to this subsection shall not 
impose strict liability for damage or injury resulting from (A) an act of war, 
or (B) negligence of the United States.

(4) Any regulation or stipulation imposing liability without fault shall 
include a maximum limitation on damages commensurate with the foresee­
able risks or hazards presented. Any liability for damage or injury in 
excess of this amount shall be determined by ordinary rules of negligence.

(5) The regulations and stipulations shall also specify the extent to which 
such holders shall indemnify or hold harmless the United States for 
liability, damage, or claims arising in connection with the right-of-way or 
permit.

(6) Any regulation or stipulation promulgated or imposed pursuant to 
this section shall provide that all owners of any interest in, and all affiliates 
or subsidiaries of any holder of, a right-of-way or permit shall be liable to 
the United States in the event that a claim for damage or injury cannot be 
collected from the holder.

(7) In any case where liability without fault is imposed pursuant to this 
subsection and the damages involved were caused by the negligence of a 
third party, the rules of subrogation shall apply in accordance with the law 
of the jurisdiction where the damage occurred.

(y) Antitrust taws

The grant of a right-of-way or permit pursuant to this section shall grant 
no immunity from the operation of the Federal antitrust laws.
(Feb. 25, 1920, c. 85. § 28, 41 Stat. 449; Aug. 21, 1935, c. 599, § 1, 49 Stat. 678; Aug. 
12, 1953, c. 408, 67 Stat. 557; Nov. 16, 1973, Pub.L 93-153, Title I, § 101, 87 Stat. 
576; Aug. 4, 1977, Pub.L 95-91, Title III, §§ 301(b), 306, Title IV, § 402(a), (b). Title 
VII, §§ 703, 707, 91 Stat. 578, 581, 583, 584, 606, 607; July 12, 1985, Pub.L  99-64, 
Title I, § 123(b), 99 Stat. 156.)

U nconstitutionally  of Legislative Veto Provisions

The provisions of section 1254(c)(2) of Title 8, Aliens and Nation­
ality, which authorize a House of Congress, by resolution, to invali­
date an action of the Executive Branch, were declared unconstitu­
tional in Immigration and Naturalization Service v. Chadha, 1983,
103 S.Ct. 2764. See similar provisions in subsec. (u) of this section.

H istorical Note

R eference! In T ex t. The N ational Environ- see Sh( r t  T itle  note set o u t u n d e r section  4321
m ental Policy Act o f 1969, re ferred  to in sub- o f Title 42 and  Tables volum e,
sec (h)(1), is Pub. L  91-190, J an . 1, 1970, 83 j ^ e  j a u  0 f enac tm en t o f th is  subsection,
S’ t. 852. a s  am ended , w hich is classified gen- rc fc rred to in  subsec. (k), the  effective d a te  of 
e .a lly  to ch ap ter 55 (section 4321 et seq.) o f  this provision, re fe rred  to  in subsec. tq ), ar.d
T itle  42, The Public H ealth  and  W elfare. F o r the  effective da te  o f th is  subsection , re ferred
com plete classification  of this Act to the Code, to  in subsec. (t), p robab ly  m ean  the  da te  of
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approval o f Pub. L  93-153. w hich w as Nov.
16. 1973.

T he N alural Gas Acl. re fe rred  lo  in subscc. 
(r)(3)fA), is Acl Ju n e  21, 1938. c. 556, 52 Slat. 
821, as  am ended, w hich is classified generally 
to  ch ap ter I5B (section 717 et seq.) o f Title IS, 
C om m erce an d  Trade. For com plete classifi­
c ation  o f this Act to  the Code, sec section 7 l7w  
o f T itle 15 and  Tables volum e.

T he  Export A dm inistration Act o f  1979. re ­
fe rred  to in subsec. (u), is Pub.L. 96-72, Sept. 
29. 1979, 93 S tat. 503, as  am ended , w hich is 
classified p rincipally  to section 2401 et seq. of 
th e  Appendix to  Title 50. W ar and  N ational 
Defense. For com plete c lassification o f this 
Act to  the Code, see Short Title no te  set out 
u n d e r  section 2401 o f the Appendix to Title 50 
an d  Tables volume.

The Federal an titru s t laws, referred  to in 
subsee. (y), a re  classified generally  to chapter 
1 (section  I cl seq.) o f T itle 15, C om m erce and 
T rade.

C odification . Subscc. (s) o f th is  section 
p rovided that the Secretary, in consultation  
w ith  Federal and  S ta te  agencies, review  the 
need fo r a  national system  o f transporta tion  
and  u tility  co rrid o rs  across Federal lands and 
rep o rt to Congress an d  to the  President by Ju ly
1. 1975.

1985 A m endm ent. Subscc. (u). Pub. L. 
99-64, § 123(b)(1), substitu ted  “Export Admin­
is tra tio n  Act o f 1979 (50 U.S.C.App. 2401 and 
following)" fo r "Export A dm inistration  Act of 
1969 (Act o f D ecem ber 30, 1969; 83 S lat. 841)".

Pub. L  99-64, § 123(b)(2). substitu ted  "Ex­
port A dm inistration  Acl o f 1979” fo r "Export 
A dm inistration  Act o f 1969“ following "en­
fo rcem ent provisions o f the" and  again  follow­
ing "accord  w ith the provisions o f m e".

1973 A m endm ent. Pub.L. 93-152 com plete­
ly rew ro te  the section substitu ting  25 subsccs. 
le tte red  (a) through (y) covering all aspects of 
the  g ran ting  o f rights-of-way fo r pipelines 
th rough  Federal lands fo r the fo rm er single 
un le tte red  parag raph  u n d er w hich rights-of- 
w ay o f  25 feet on each  side o f the pipeline 
cou ld  be grunted an d  under w hich the  pipeline 
w as to  be operated  as a  com m on carrie r.

1953 A m endm ent. Act Aug. 12. 1953, per­
m itted  com panies subject to  Federal regula­
tion, o r  public u tilities subject to Slate regula­
tions, lo pass th rough  the  pub lic  dom ain  w ith ­
out incu rring  the obligation  to  becom e a  com ­
m on carrie r.

1935 A m endm ent. Act Aug. 21, 1935, sub­
s titu ted  "m ay be g ran ted  by the Secretary  o f 
the In te rio r"  fo r "arc  g ran icd" and  inserted 
"and conditions" following "regulations" in 
tw o instances, and  “an d  shall accept, convey, 
transpo rt, o r purchase w ithout discrim ination , 
oil o r  na tu ra l gas p roduced from  Governm ent 
lan d s  in the vicinity o f the pipe line in such 
p ropo rtiona te  am oun ts  as  the  S ecretary  o f the 
In te rio r m ay, a fte r a  full hearing  w ith notice 
the reo f to the in terested  parties and  a  p roper 
find ing  o f  facts, de te rm ine  to  be reasonable:”

following "and  m ain ta ined  as com m on c i r r i :

C hange o f  N am e. The C om m ittee on  Inter!./ 
o r  and  In su la r Affairs o f  the  S enate  w as abol-' 
ished and  replaced  by the  C om m ittee on  E n e r- i 
gy and  N a tu ra l R esources o f the  Senate, e ffee -i 
live Feb. I I ,  1977. See R ule XXV o f tK e | 
S tand ing  R ules o f the Senate , as  am ended  b y l  
S enate  R esolution  4 (popu larly  cited as the™ 
"C om m ittee System  R eorganization  Amend- 
m enls o f 1977"), approved Feb. 4, 1977.

T ra n s fe r  o f  F unctions . E nforcem ent func­
tions o f S ec re ta ry  o r o th e r official in D epart­
m ent of In te rio r related  to  com pliance w ith 
g ran ts  o f rights-of-way a n d  tem porary  use  per­
m its fo r r cdcral land and  such functions o f ■ 
Secretary  o r  o th e r official in D epartm ent of 
A griculture, in so far as  they  involve lands and  
p rog ram s u n d e r  ju risd ic tion  o f  D epartm ent of 
A griculture, re la ted  to  com pliance  w ith associ­
a ted  land use perm its  au thorized  fo r an d  in 
con junction  w ith g ran ts  o f rights-of-way 
across F edera l lands issued u n d e r th is section 
w ith  respect to  p re c o n stru c tio n , construction , 
and  initial ope ra tion  of tran sp o rta tio n  system  
fo r C anadian  and  A laskan n a tu ra l gas w ere 
tran sfe rred  to  the Federal Inspector, Office o f 
Federal In specto r fo r the A laska N atural Gas 
■ 'ransporta tion  System , un til the  first ann iver­
sary  o f  d a te  o f  in itial opera tion  o f the Alaska 
N atural G as T ranspo rta tion  System , sec Reorg. 
P lan No. I o f  1979, §§ 102(e), (0 ,  203(a), 44 
F.R. 33663, 33666,93  Stat. 1373. 1376, effective 
Ju ly  1, 1979, set ou t in Appendix 1 to T itle  5, 
G overnm ent O rganization and  E m ploye 's.

"Secretary  o f Energy o r  Federal Energy Reg­
u la to ry  C om m ission" w as substitu ted  fo r “In ­
te rsta te  C om m erce C om m ission o r  Federal 
Pow er C om m ission" in subsec. (r)(5) pursuan t 
to  sections 301(b), 306, 402(a), (b), 703, and  
707 o f Pub.L. 95-91, w hich a rc  classified lo 
sections 7151(b), 7155, 7172(a), (b), 7293, and  
7297 o f T itle  42, T he Public H ealth  and  W el­
fare , and  w h ich  transferred  the  functions vest­
ed  in the In te rs ta te  C om m erce Com m ission, 
a n d  the C hairm an  and  m em bers thereof, re la t­
ing to the tran sp o rta tio n  o f  oil by  p ipeline to 
the S ec re ta ry  o f E nergy (except fo r certa in  
functions w hich  w ere  transfe rred  to  the F eder­
al Energy R egulatory  C om m ission w ith in  the 
D epartm ent o f  Energy), an d  term  nated  the 
Federal P ow er C om m ission an d  transfe rred  Its 
functions to  th e  Secretary  o f Energy (except 
fo r c erta in  func tions  w hich w ere transferred  
to  the  F ederal Energy R egulatory  Com m is­
sion).

"Secretary  o f  Energy" w as substitu ted  for 
" In te rsta te  C om m erce C om m ission" in subscc. 
(w )(4) p u rsu an t to sections 306 and  707 of 
Pub.L. 95-91, w hich a re  classified to sections 
7155 and  7297 o f Title 42, an d  w hich transfer­
red  the func tions  vested in th e  In te rsta te  Com ­
m erce  C om m ission, and  th e  C hairm an  and 
m em bers thereof, re la ting  to  the  tran sp o rta ­
tion  o f  oil by p ipeline lo  the  S ecretary  o f 
Energy (except fo r certa in  functions).

O u te r C o n tin e n ta l Shelf; P ipe line  R ights- 
of-W ay. P ipeline  rights-of-way in connection
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w ith oil, gas. and  o th e r leases on  subm erged  U.S.Codc Cong, an d  Adm.News, p. 2357. See.
lands o f o u te r C on tinen tal Shelf, sec section  also, P u b .L  93-153, 1973 ILS.Code Cong, and
1334 o f T itle  43, Public L ands. Adm.News, p. 2417; P u b .L  99-64, 1985 U S.

Legisla tive  H is to ry . F o r legislative h istory  Code Cong, and  Adm.News, p. 108.
and  purpose o f Act Aug. 12, 1953, see  1953

Cross References

A llocation and  export to  o th e r  co u n trie s  in  accordance w ith section  6271 o f T itle 42, not 
p recluded  by th is section , see section  6271 o f T itle  42. The Public H ealth  an d  W elfare.

A pplicability o f  th is section  to rights-of-way, perm its, leases, etc., issued pursuan t to  construction  
o f  trans-A laska oil p ipe line  system , see section 1652 o f T itle 43, Public Lands.

C onstruction  o f section  as not effecting  any  lands w ithin bonders o f naval petro leum  reserves and 
naval oil-shalc reserves o r  ag reem en ts concern ing  o pera tions  thereunder, sec section 236a 
o f  th is  title.

Conveyance o f Federal lands covered  by right-of-way g ran ted  under th is section, see section  1768 
o f T itle  43, Public Lands.

D cepw atcr ports p rov isions co n stru ed  a s  not am ending  o r  o therw ise  lim iting app lication  of 
provisions o f th is section , sec  section  1522 o f T itle 33, N avigation and  Navigable W aters.

Foreign in terests  in leases o f  pub lic  lan d s  m ade u n d er th is  section, see section 7435 o f T itle  10, 
A rm ed Forces.

Ju risd ic tion  and  c on tro l o v e r naval petro leum  reserves covered  by leases g ranted  u n d e r this 
section, see section  7421 o f T itle  10.

Laws applicable, see sections 275 and  285 o f th is title.
Pipeline rights-of-way, see  section  3167 o f T itle 16, C onservation.
R estrictions on exporta tion  o f dom estically  produced c ru d e  oil from  the  United States, see 

section  2406 o f T itle  50, A ppendix, W ar and  N ational Defense.
Rights-of-way over Federal land  w ith  respect to approved crude  oil transpo rta tion  system  o r  the 

Long Beach-M idland pro ject to be governed by th is section, see section 2009 o f Title 43, 
Public Lands.

Federal Practice and Procedure
Scope o f ru le  301, Federal R ules o f  Evidence, Title 28, see W right i t  G raham : Evidence § 5123.

W est’s Federal Form s

Bonds a n d  undertak ings, sec §§ 1521 to  1524.

W est’s Federal Practice M anual

Claim s C ourt—
Jurisd ic tion , see § 1840.
Lim ita tions and  laches, see § 1894.

M inerals on  federal lands, sec  § 5301 et seq.
Rights-of-way fo r p ipe  lines, see  § 5449.

Code of Federal Regulations

R eim bursem ent o f  costs, see 10 CFR 1530.1 e t seq.
Rights-of-way u n d e r M ineral Leasing Act, see 43 CFR 2880.0-3 et seq.
Short supply  co n tro ls  an d  m onito ring , see 15 CFR 377.1 c l seq.

Library References
C om m erce «=85.4. C J.S . C om m erce § 142(9).
M ines an d  M inerals «=6. C J.S . M ines r n d  M inerals S§ 128 lo  130.

Notes of Decisions

Com m on c a r r ie r  o b lig a tio n s  11 
C om pliance w ith  S ta te  s ta n d a rd s  
C o n stru c tio n  w ith  o th e r  law s 1 
Fed era l la n d s  w ith in  sec tio n  5 
F inanc ia l cap ab ility  o f  ap p lic a n ts  
H earin g s  9

T echn ical an d  fin an c ia l cap ab ility  o f  tp p ll-  
c an ts  8
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G enerally  3 
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.  R eim b u rsem en t o f  G overnm ent co sts  10
R etro ac tiv e  effec t 2
S u b m iss io n  o f c o n stru c tio n , etc., p lan s  7
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T im e o f  g ra n t 13 
W id th  lim ita tio n s  6

1. C onstruction  w ith  o th e r  law s
R equirem ent o f th is  section  that rights-of- 

w ay for pipe lines be subject to  express cond i­
tion  thiil lines be constructed , operated, and  
m ain ta ined  as com m on carrie rs , ias not im ­
pliedly repealed by en ac tm en t of ' Natural Gas 
Act, section 717 cl scq. o f  T itle I . C hapm an 
v. Cl Paso N atural Gas Co.. 1953 20-1 F.2d 46, 
92 US.App.D.C. 154.

2. R etro ac tiv e  effect
This section w hich sla tes  that an  applicant 

fo r  a  right-of-way ot p e rm it shall re im burse  
the  United S tates for adm in istra tive  and  o th e r 
costs  incu rred  in processing  the application 
an d  that the holder o f a right* .f-way o r  perm it 
shall re im burse  the U nited S lates fo r m on ito r­
ing  costs, though it m ade  p ipeline service com ­
pany and  oil com panies liable for additional 
costs incu rred  by the United S tates in connec­
tion  w ith the construction  and  operation  of 
the  trans-A laska p ipeline a fte r the effective 
d a te  o f th is section, d id  not contain  even a 
suggestion that pipeline service com pany and  
o il com panies w ere liab le to  re im burse  the 
U nited S ta tes fo r costs in cu rred  by it p rio r to 
the  enactm ent o f this section. Alyeska Pipe­
line  Service Co. v. U.S., 1980, 624 F.2d 1005, 
224 Ct.CI. 240.

W here th is  section con ta ined  certa in  com ­
m on c a rrie r provisions affecting pipe lines 
g ran ted  rights o f  w ay th rough  public lands, 
an d  an  am endm ent lo  th is  section provided 
such com m on c a rrie r provisions would not 
apply  to  the operation  o f  the  pipe lines w here  
they w ere subject to s la te  o r  m unicipal regu la­
tion, such am endm ent app lied  to present and  
fu tu re  opera tion  o f rm e  lines and  present and  
fu tu re  regulation  ol ich lines, draw ing upon 
an teceden t g ran ts  only a s  a condition  fo r its 
present effect. M ondakota Gas Co. v. Federal 
Pow er C om m ission, 1956, 232 F.2d 358, 98 
U5.App.D.C. 101, cer tio ra ri denied  77 S.Ct. 4S, 
352 U.S. 846, I L.Ed.2d 51.

3. P ipe line  fac ilities  a n d  p u rp o ses  w ith in  
sec tio n —G enerally

This ch ap ter by the very te rm s o f its p ream ­
ble could not serve a s  basis  fo r prom ulgation 
o f fee regu lations by the b u reau  o f land 
m anagem ent to  re im burse  governm ent fo r 
costs ir. processing an d  m onito ring  app lica­
tions o f u tilities fo r rights-of-way fo r e lectric  
transm ission  lines a n d  re la ted  equipm ent 
across public lands. Public Service Co. o f 
C olorado v. Andrus, D.C.Colo.1977, 433 
F.Supp. 144.

4. ------ P um p in g  s ta tio n s
Pum ping stations a rc  p a rt o f the "pipeline" 

w ith in  provision o f th is  section  re la ting  to 
rights-of-way over public lands fo r the  tra n s ­
po rta tion  o f  oil o r n a tu ra l gas and  the s ta tu ­
to ry  "right-of-way” p rovides not only fo r 25 
feet o n  each  side o f the  pipe, but a lso  fo r 25

feel on  each side o f facilities w hich constitute, 
p a rt o f “pipeline." W ilderness Soc. v. M orton 
1973, 479 F.2d 812, 156 U.S.App.D.C. 121, cer­
tio rari denied 93 S.Ct. 1550, 411 U.S. 917, 36
I..Fd.2d 309. •,r J

W herever it is m ade lo  ap p ear to the  satis­
fy tion  o f the S ecre ta ry  o f the In te rio r tha t the 
e stab lishm ent o f a  pum ping  station  in a  public: 
dom ain  in connection  w ith  a  pipe line  fo r th e ' 
tran sp o rta tio n  o f oil an d  gas is reasonably  
necessary  fo r the  opera tion  o f the  pipe line, he 
h as au th o rity  to  au tho rize  the g ran tee  to  con­
struc t such a pum ping  station  and  provide the 
site  reasonab ly  nee ssary  fo r that purpose. 
1931, 36 Op.Atly.Gcn. 480.

5. F ed e ra l Innds w ith in  sec tion
Ind ians’ noncxclusionary  easem ent w hich t

allow s them  access to th e ir  usual and  accus­
tom ed  fishing sites docs not constitu te  "lands 
held in trust fo r a n  Ind ian  o r  an  Ind ian  tribe" ; 
as  such  ph rase  is used in provision o f subscc.
(b)(1) o f th is  section p roh ib iting  g ran tin g  o f 
right-of-w ay over Ind ian  lands. No Oilportl v. 
C arter, D.C.Wash. 1981, 520 F.Supp. 334.

6. W idth  lim ita tio n s
Special land use perm it fo r use o f .  

46-foot-widc s trip  adjacent to  and  paralle l w ith • 
right-of-way fo r proposed trans-A laska oil . 
p ipeline  w as "right-of-way" "fo r the transpu t ia- 
tion  o f o il" w ith in  m ean ing  o f provision  o f th is  .4 
section  w hich p laces lim itation  on  w idth  o f 
rights-of-way across public lands. W ilderness ‘ 
Soc. v. M orton, 1973, 479 F.2d 842, 156 U S . ; 
App.D.C. 121, certio ra ri denied  93 S.Ct. 1550, 
441 U S . 917, 36 L.Ed.2d 309.

W here right-of-way g ran ted  over federal 'i 
lands w as w ith in  50-foot w idth  lim itation, 
there  w as no  vio la tion  o f lim itation  even 
though  exact site  o f right-of-way w as not deter- v 
m ined  w ith in  two-m ile co rrid o r. No Oiiport! 
v. C arter, D.C.Wash.1981, 520 F S u p p . 334.

7. S u b m iss io n  o f  c o n stru c tio n , r  c., p lans •'
P lans subm itted  in connection  w ith  app lica­

tion  fo r right-of-way over federal lands fo r j 
construction  o f n o rth e rn  tie r  oil p ipeline  w ere f 
sufficient to  com ply  w ith  requ irem ent that ap- 
p licanl fo r right-of-way subm it p lan  o f con- y 
struc lion , opera tion , and  rehab ilita tion . No 
O ilporl! v. C arter, D.C.Wash.1981, 520 F S upp . 
334.

8. T echn ical an d  fin an c ia l cap ab ility  o f ap- >!
p llcan ts

In considering  app lication  fo r construction  v 
c f  n o rth e rn  tie r oil p ipeline w hich w ould in- :'t 
v.iive g ran t o f right-of-way th rough  federal f  
lauds, S ecretary  o f In te rio r w as not required  
to nrukc find ing  a s  to app lican t's  technical and f 
financ ia l capability  to  construct, operate, 
m ain ta in  and  te rm ina te  project but w as re- *  
qu ired  to  be satisfied as to app lican t’s capabili- v  
ty lo do  so. No Oilportl v. C arter, D.C.Wash. /  
1981, 520 F S u p p . 334.
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9. H earin g s
S ecre ta ry  o f  In te rio r has substan tia l d iscre­

tio n  a s  lo hearings lo be conducted  in connec­
tio n  w ith  app lication  fo r  right-of-way th rough 
federal lands. No O iiport! v. C arter, D.C. 
W ash.19 8 1, 520 F S u p p . 334.

10. R eim b u rsem e n t o f  G overnm en t co sts
S ecre ta ry  o f In te rio r did  not exceed h is a u ­

th o rity  u n d er Independen t Offices A ppropria­
tion  Act (31 US.C.A. § 97011 an d  M ineral 
Leasing Act (30 US.C.A. § l b . , / ) |  in p ro m u l­
gating  regu lations fo r de te rm in ing  fees to 
charge  app lican ts  fo r B ureau  o f Land M anage­
m en t's  costs in  processing  certa in  right-of-way 
app lications, despite  app lican t's  con ten tion  
th a t S ecre ta ry  exceeded h is  au th o rity  in issu­
ing  the  regu lations because he failed to  consid ­
e r  and  a rticu la te  "fa ir an d  equitable" factors, 
includ ing  "value lo  the  recip ient,"  an d  to  state 
w hich  costs w ere  to be re im bursed  and  basis 
upon  w hich  they  w ere to  be calculated; a l­
though  the  regu la tions d id  not pa rro t the 
w ords  "fa ir an d  equitable" o r  "value to  the 
recip ien t,"  th is defic iency w as m itigated in at 
least fo u r ways, inc lud ing  fact that costs re la t­
ed  on ly  to processing  o f the application . So- 
h io  T ransp . Co. v. U.S., C.A.Fed.1985, 766 F.2a 
499.

T he  S ecre ta ry  d id  not have au tho rity  under 
th is  c h ap te r o r applicable regu la tions to assess 
again st a  p ipeline serv ice com pany  and  the oil 
com pan ies that fo rm ed  the  service com pany 
an y  p a r t  o f  a  112,253,730 fee paid to the De­
p a rtm e n t o f th e  In te r io r  to  re im burse  the 
governm en t fo r its expenses incu rred  in p ro ­
cessing  perm it to  build  and  opera te  trans-A las- 
ka oil pipeline. Alyeska Pipeline Service Co. 
v. U.S., 1980, 624 F.2d 1005, 224 Ct.CI. 240.

11. C om m on c a r r ie r  ob lig a tio n s
W here  p ipe  line  co m pany  w as g ran ted  a 

righ t o f  w ay th ro u g h  pub lic  lands u n d e r  this 
section  w hich con ta ined  certa in  com m on 
c a r r ie r  provisions affecting  it, and  an  am en d ­
m en t o f th is  section  provided that such  com ­
m on c a r r ie r  prov isions w ould  no t apply  in 
c e r ta in  cases, F ederal Pow er C om m ission had

au tho rity  u n d e r th is am endm en t to  release 
pipe line com pany  from  c o n tinu ing  com m on 
c a rrie r service. M ondakota Gas Co. v. Federal 
Pow er Com m ission, 1956, 232 F.2d 358, 98 
U.S.App.D.C. 101, c e rtio ra ri den ied  77 S.Ct 45, 
352 U.S. 846, I L E d .2d  51.

This section au thoriz ing  S ec re ta ry  o f  In te ri­
o r  to  g ran t rights-of-way fo r n a tu ra l gas pipe 
lines, on  cond ition  that lines be constructed , 
operated , and  m ain ta ined  as "com m on c a r r i­
ers", in absence o f m ore  specific language e m ­
braces the com m on law m eaning  o f  th e  term  
"com m on carrie rs" . C hapm an  v. El Paso N at­
u ra l Gas Co.. 1953, 204 F.2d 46, 92 U5.A pp. 
D.C. 154.

Pipelines a rc  operated  a s  com m on  c a rr ie rs  
and , as  such, they  a re  subject to the  In te rsta te  
C om m erce Act, section 1 e l scq. o f T itle  49. 
Thom as v. A m erada H ess Corp., D.C.Pa.1975, 
393 F.Supp. 58.

D efendant oil com pany  w hich operated  
pipeline com pany  violated th is section  by fa il­
ing to operate  system  as com m on  c a r r ie r  in 
that it did not hold  ou t lines as  being  available 
to transpo rt fo r o the rs  and , w hen requested , 
refused lo provide tra i-p o r la lio n  fo r o thers. 
D enver Petro leum  Corp. v. Shell Oil Co., D.C. 
Colo. 1969, 306 F-Supp. 289.

12. C om pliance  w ith  S ta te  s ta n d a rd s
R ecord in action  to block co n struction  of

no rth e rn  tie r oil p ipeline w hich  involved right- 
of-way th rough  federal lands estab lished  that 
th e re  w as com pliance  w ith  re q u irem en t that 
state s tan d ard s  fo r  right-of-way construction  
be considered . No Oilportl v. C arte r, D.C. 
W ash.1981, 520 F.Supp. 334.

13. T im e o f g ra n t
W here notice to  p roceed w ith  construction  

w ould not be issued until exact location  o f 
right-of-way over federal lands w as estab­
lished, g ran t o f righ ' jf-way tx i«,. exact loca­
tion  w ith in  two-m ile c o rrid o r w as established 
did  not violate p rovisions o f th is  chap ter. No 
O ilportl v. C arter, D.C.Wash.1981, 520 F.Supp. 
334.

§  1 8 6 . Reservation of easements or rights-of-way for working 
purposes; reservation of right to dispose of surface of 
lands; determination before offering of lease; ease­
ment periods

Any permit, lease, occupation, or use permitted under this chapter shall 
reserve to the Secretary of the Interior the right to permit upon such terms 
as he may determine to be just, for joint or several use, such easements or 
rights of way, including easements in tunnels upon, through, or in the lands 
leased, occupied, or used as may be necessary or appropriate to the 
working of the same, or of other lands containing the deposits described in 
this chapter, and the treatment and shipment of the products thereof by or 
under authority of the Government, its lessees, or permittees, and for other 
public purposes. The Secretary of the Interior, in his discretion, in making 
any lease under this chapter, may reserve to the United States the right to
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lease, sell, or otherwise dispose of the surface of the lands embraced within ? 
such lease under existing law or laws hereafter enacted, insofar as said' 
surface is not necessary for use of the lessee in extracting and removing the S 
deposits therein. If such reservation is made it shall be so determine^ 
before the offering of such lease. The said Secretary, during the life of the 
lease, is authorized to issue such permits for casements herein provided to 
be reserved.

• (Feb. 25, 1920, c. 85. § 29, 41 Stat. 449.) ’j

Cross R cft.cnccs
Foreign in terests  in leases o f  public lands m ade u n d e r th is  section , see  sec tion  7435 o f  T itle  10, 

Arm ed Forces.
Ju risd ic tio n  an d  con tro l over naval petro leum  reserves covered  by  leases g ran ted  u n d e r this .in­

sertion, sec section  7421 o f  T itle 10. '
Laws applicable, see sections 275 and  285 o f th is  title.

Code of Federal Regulations

Rights-of-way under M ineral Leasing Act, sec  43 CFR 2880.0-3 c t  seq.

§ 187. Assignment or subletting of leases; relinquishment of 
rights under leases; conditions In leases for protection 
of diverse interests In operation of mines, wells, etc.; 
State laws not impaired ■a'MK

No lease issued under the authority of this chapter shall be assigned or 
sublet, except with the consent of the Secretary of the Interior. The lessee W® 
may, in the discretion of the Secretary of the Interior, be permitted at any : 
lime to make written relinquishment of all rights under such a lease, and i, 
upon acceptance thereof be thereby relieved of all future obligations under ,?•> 
said lease, and may with like consent surrender any legal subdivision of the $ j  
area included within the lease. Each lease shall contain provisions for the 
purpose of insuring the exercise of reasonable diligence, skill, and care in 
the operation of said property; a provision that such rules for the safety 
and welfare of the miners and for the prevention of undue waste as may be 
prescribed by said Secretary shall be observed, including a restriction of 
the workday to not exceeding eight hours in any one day for underground 
workers except in cases of emergency; provisions prohibiting the employ­
ment of any child under the age of sixteen in any mine below the surface; 
provisions securing the workmen complete freedom of purchase; provision 
requiring the payment of wages at least twice a month in lawful money of 
the United States, and providing proper rules and regulations to insure the 
fair and just weighing or measurement of the coal mined by each miner, 
and such other provisions as he may deem necessary to insure the sale of 
the production of such leased lands to the United States and to the public at 
reasonable prices, for the protection of the interests of the United States,' 
for the prevention of monopoly, and for the safeguarding of the public) 
welfare. None of such provisions shall be in conflict with the laws of the , 
State in which the leased property is situated. jj '

(Feb. 25, 1920, c. 85, § 30. 41 Stat. 449; Oct. 30, 1978, Pub.L. 95-554, § 5, 92 Stat '
2074.) "*■
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1978 A m endm ent. P u b .L  95-554 substitu t­
ed  "provisions p roh ib iting  the  em ploym ent o f 
any  child  u n d er th e  age o f sixteen in  an y  m ine 
below  the  surface" fo r "provisions p rohib iting  
the em ploym ent o f any  boy u n d er the age o f 
sixteen o r  the em ploym ent o f any  g irl o r  w om ­

an , w ithou t regard  to  age, In any  m ine below  
the  surface".

L eg isla tive  H is to ry . F o r legislative h isto ry  
and  pu rpose  o f  P u b .L  95-554, see 1978 U.S. 
Code Cong, and  Adm.News, p. 4736.

Cross References
Assignm ent o r sublease o f oil o r  gas lease no tw ithstand ing  th is  section, see section 187a o f  this 

title.
Foreign in terests in leases o f  public lands m ade u n d e r th is  section, sec section  7435 o f T itle 10, 

Arm ed Forces.
Ju risd ic tion  an d  con tro l over naval petro leum  reserves covered  b' leases granted  u n d er this 

section, see section 7421 o f  T itle 10.
Law s applicable, sec sections 275 an d  285 o f  th is  title.
R elinquishm ent in  w riting  o f all righ ts  under oil and  gas lease notw ithstand ing  this section, see 

section 187b o f th is  title.
S u rren d er o f ler s, sec section 188a o f  this title.

W est's Federal Practice M anual

A ssignm ent generally , s*-- § 5400.
G eneral provisions in leases, sec § 5401.5.
Oil and  gas assignm ent, see § 5412.
T erm ination , sec § 5401.
W age and  h o u r statutes, sec  § 1209.

Notes of Decisions

A ssignm ents o r  su b lea ses  1
M iscellaneous tra n s fe rs  2
S ta te  law s re la tin g  to  lease  p rov is ions

t .  A ssignm ents o r  sub leases
W here ow n er o f royalty  in terest in leasehold 

assigned a portion  th e reo f to  -ssignco and  
filed affidavit in office o f  B ureau  o f Land 
M anagem ent a t C heyenne, W yoming, abou t a  
m om  p r io r  to  d a te  o f  assignm ent from  as­
signee to subassigncc, even if  filing  o f affidavit 
constitu ted  constructive  notice to  subassigncc 
o f  rights o f  assignor in and  to  overrid ing  roy­
ally  estate, since co u rt found as betw een as­
signor an d  subassignee th a t assignee had not 
com m itted  fraud  in  p rocu ring  o f  assignm ent 
o f overrid ing  royalty  in te rest to  h im , a n d  since 
court also found that assignm ent from  assign­
ee to subassigncc w as pred icated  on  valuable 
consideration , filing o f affidavit d id  no t consti­
tute constructive  notice o f any  facts w hich 
rendered  title  o f  subassignee voidable upon  
any  g round  o f fraud  o r  lack o f consideration . 
W ight v. C handler, C.A.Wyo.1959, 264 F.2d 
249.

The m a tte r p rim arily  in tended to  be covered 
by the p rohibition  against a n  assignm ent o r 
subletting  a  lease issued u n d e r  th e  a u th o rity  o f 
this ch ap ter w as a  vo lun tary  change by the 
lessee o f h is  re la tions  to  th e  lease th rough  
assignm ent o r  subleasing. H odgson v. Federal 
Oil & D evelopm ent Co., C.C.A.Wyo.1925, 5

F.2d 442, a ffirm ed  47S .C t. 502, 274 U S . 15, 71 
L E d . 901, 54 A .L R . 869.

T his section  an d  adm in istra tive  regulations 
rc la t'iig  to  assignm ent o f oil and  gas leases 
from  th e  U nited S ta tes o r  a n y  in te rest there in  
a rc  fo r the  benefit an d  p ro tection  o f the 
governm ent, a n d  the ir p roh ib ition  is availab le  
on ly  to  th e  governm ent, and  not to an  ind iv id ­
ual. R ecovery Oil Co. v. Van Acker, 1947, 180 
P.2d 436, 79 Cal.App.2d 639.

2 . M isce llaneous tra n s fe rs
T ran sfe r by  operation  o f  law  a s  by fo re­

c losure  o f lien, does n o : avoid lease. Hock- 
m an  v. S unhew  Petro lecm  C orporation , 1932, 
11 P.2d 778, 92 M ont. 174.

3. S ta te  law s re la tin g  wo lease p rov is ions
In p roviso  o f th is  section that none  o f  "such

provisions" shall be in  conflict w ith  law s o f 
s lates  in  w hich leased p roperty  is situated , 
te rm  "such provisions" m eans only provisions 
o f  p reced ing  sentence, re la ting  to  em ploym ent 
practices, preven tion  o f undue  w aste and  m o­
nopoly, and  diligence requirem ents, an d  not 
inc lud ing  land  use p lann ing  contro ls, and, 
also, proviso assures on ly  that S ecretary  o f 
In te r io r  shall observe sta te  s tandards  in  d ra ft­
ing te rm s o f  lease, and  proviso is no t recogni­
tion  o f  co n cu rren t s late  ju risd ic tion . V entura 
C ounty  v. G ulf Oil Corp., CA.Cal.1979, 601 
F.2d 1080, affirm ed 100 S.Ct. 1593, 445 U.S. 
947, 63 L E d .2 d  782.

no U.S.CA §§ 1 to 800— 13 363
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§ 187a. Oil or gas leases; partial assignments
Notwithstanding anything to the contrary in section 187 of this title, 

oil or gas lease issued under the authority of this chapter may be assigned \ 
or subleased, as lo all or part of the acreage included therein, subject to'jj 
final approval by the Secretary and as to either a divided or undivided., 
interest therein, to any person or persons qualified to own a lease under 
this chapter, and any assignment or sublease shall take effect as of the firs t! 
day of the lease month following the date of filing in the proper land office 1 
of three original executed counterparts thereof, together with any required 
bond and pro. f of the qualification under this chapter of the assignee or 
sublessee to ta«tc or hold such lease or interest therein. Jntil such approv- % 
al, however, the assignor or sublessor and his surety shall continue to be 
responsible for the performance of any and all obligations as if no assign­
ment or sublease had been executed. The Secretary shall disapprove the 
assignment or sublease only for lack of qualification of the assignee or 
sublessee or for lack of sufficient bond: Provided, however, That the 
Secretary may, in his discretion, disapprove an assignment of a separate 
zone or deposit under any lease, or of a part of a legal subdivision. Upon 
approval of any assignment or sublease, the assignee or sublessee shall be 
bound by the terms of the lease to the same extent as if such assignee or 
sublessee were the original lessee, any conditions in the assignment or 
sublease to the contrary notwithstanding. Any partial assignment of any 
lease shall segregate the assigned and retained pjrtions thereof, and as 
above provided, release and discharge the assignor from all obligations 
thereafter accruing with respect to the assigned lands; and such segregated 
leases shall continue in full force and effect for the primary term of the 
original lease, but for not less than two years after the date of discovery of 
.ail or gas in paying quantities upon any other segregated portion of the 
lands originally subject to such lease. Assignments under this section may 
also be made of parts of leases which are in their extended term because of 
any provision of this chapter. Upon the segregation by an assignment of a 
lease issued after September 2, I960 and held beyond its primary term by 
production, actual or suspended, or the payment of compensatory royalty, 
the segregated lease of an undeveloped, assigned, or retained part shall 
continue for two years, and so long thereafter as oil or gas is produced iv. 
paying quantities.
(Feb. 25, 1920, c. 85, § 30a, as added Aug. 8, 1946, c. 916, § 7, 60 Stat. 955, and ' 
amended July 29, 1954, c. 644, § 1(6), 68 Stat. 585; Sept. 2, I960, Pub.L. 86-705, § 6,
74 Stat. 790.)

H istorical Note
1960 A m endm en t. Pub.L. 86-705 changed 

the Iasi sen tence o f  this section  to  restric t 
au tom atic  ex tensions a fte r Sept. 2, 1960.

1954 A m endm en t. Act Ju ly  29, 1954, au th o ­
rized partia l assignm ent o f a  lease in its ex­
tended te rm  regardless o f reason  fo r ex ten­
sion.

Savings P rov isions . Savings provisions, see 
note set ou t u n d er section 1C I o f th is  title.

L eases Issu ed  P r io r  to  S ep t. 2, 1960. Sec­
tion  6 o f Pub.L. 86-705 provided in p a rt that: 
’T h e  provisions o f  th is  section 6 [am ending 
th is section] shall no t be applicable  to any 
lease issued p rio r to  th e  effective da te  o f this 
Act [Sept. 2, I960]."

L egisla tive  H is to ry . For legislative history  
and  purpose  o f Act Ju ly  29, 1954, see 1954 
U-S.Code Cong, and  Adm.News, p. 2695. See, 
also. P u b .L  86-705, 1960 U-S.Code Cong, and 
Adm.News, p. 3313.

Cross References
Foreign in te rests  in leases o f public lands m ade u n d er th is  section, see section  7435 o f Title 10, 

A rm ed Forces. ,
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Ju risd ic tion  an d  co n tro l over naval petro leum  reserves covered by lenses g ran ted  u n d er th is 
section, see section  7421 o l T itle 10.

W est’s Federal Form s 

Bonds and  undertak ings, see §§ 1521 to  1524.

West’s  Federal Practice Manual

Assignm ent, see § 5412. 
Extension, see  § 5411.

Library References

M ines and  M inerals «=5.1(6). 
C.J.S. M ines an d  M inerals § 130.

Notes of Decisions

A pproval by  S e c re ta ry  2 
E ffectiveness  o f a ss ig n m en t 5 
E n fo rceab ility  o f a ss ig n m en ts  6 
E x ten sio n  o f lease  te rm  4 
L aw  govern ing  1
R esponsib ility  fo r  lease  ob lig a tio n s  3

1, L aw  govern ing
Inasm uch  as L ou isiana law  perm its  transfer 

o f m inera l lease by w ritten  instrum ent, provi­
sion  in th is  section  th a t oil and  gas leases shall 
be assignable d id  not justify  use o f federal 
ra th e r th an  state  law  in de te rm in ing  rights of 
p riva te  parties  w ith  respect to jo in t venture  
agreem ent and  lion  agreem ent perta in ing  lo 
oil rich  islands leased to  private  p a rty  by  Unit­
ed S la tes and  located  in m ou th  o f Mississip )i 
River. W allis v. Pan Am. Petro leum  Co. p., 
U .1966 , 86 S.Ct. 1701, 384 U.S. 63, 16 L E d .Jd  
369, on  rem and  366 F.2d 210.

Leases w hich cou ld  be c reated  on ly  by  v ir­
tue  o f am en d m en ts  to  this section providing 
fo r segregating  assignm ents w ere governed by 
such  am en d m en ts  including  provision m aking 
re linqu ishm en ts effective a s  o f da te  o f  filing. 
W right v. Paine, t?61 , 289 F.2d 766, 110 U.S. 
App.D.C. 100.

2. A pproval by  S ec re ta ry
Inasm uch  as S ecretary  o f In te rio r, w ho  m ust 

approve all assignm ents before  lease obli­
gations o r  record  titles a re  shifted  finally, is 
en tire ly  free to d isapprove assignees how ever 
valid th e ir  assignm ents m ight o therw ise  be, 
prov isions of th is  ch ap ter o f cu rta iling  alien 
ow nersh ip  and  lim iting  any  lessee o r  option 
ho ld e r to  m axim um  nu m b er o f acres d id  not 
w a rran t c reating  a t large a  federal com m on 
law  o f  federal m inera l lease con trac ts  am ong 
private  in terests. W allis v. Pan Am. Petroleum  
Corp., U .1966 , 86 S.Ct. 1301, 384 U.S. 63, 16 
L E d .2d  369, on  rem an d  366 F.2d 210.

Congress in th is  ch ap ter has not undertaken  
to  assum e exclusive con tro l o f federal m ineral 
lands u n d e r th is  c h ap ter bu t it has im posed 
tw o significant con tro ls  w hich m ust be  satis­
fied before the  sla te  police pow er in a rea  of 
conservation  m ay  u ltim ately  a ttach; the  first 
is  that a  federal m inera l lessee m ay not assign

his lease w ithou t the  consent o f federal 
governm ent, and  the  second is that a  pooling  
o r  com m uni.iza tion  agreem ent involving fed ­
e ra l and  nom 'cderal lands m ust be approved 
by th e  federal governm ent. Texas Oil & G as 
Corp. v. Phillips Petro leum  Co., D.C.Okl.I967, 
277 F.Supp. 366, a ffirm ed  406 F.2d 1303, ce r­
tio rari denied  90 S.Ct. 80. 396 U.S. 829, 24 
L E d .2 d  80.

In  action  to  recover ren ta ls  paid by  p la in tiff 
to  the  B ureau  o f U n d  M anagem ent o n  oil and  
gas leases assigned by p la in tiff to  defendan t on  
the g round  that defendan t's  neglect to  file the  
assignm ents fn r approval obligated p la in tiff as  
reco rd  ow ner o f  the leases to  pay  the  ren ta ls, 
defendan t's  fa ilu re  to  file the  assignm ents fo r 
approval in keeping  w ith  the  regu la tions did  
not effect a  reassignm ent o f the leases to  the  
p la in tiff w ithou t the  Jailer's consent and  
against its  w ishes. Pan Am. Petro leum  Corp. 
v. G ibbons, D.C.Utah 1958, 168 F.Supp. 867, 
a ffirm ed  262 F.2d 852.

W here th is  section  provided in  p a rt that 
assignm ent o f in terest in governm ent lease 
m ust be approved by  S ecretary  o f In te rio r 
b efo re  assignm ent is valid, and  assignm ent to 
in terp leaded  defendan t by p la in tiff w ho 
sought to recover m oneys w ithheld  on  sale to 
defen d an t o f oil ru n s  had n j l  been  approved, 
an d  evidence w as n o t such th a t cou rt could  
say th a t assignm ent w ould  be approved, p la in ­
tif f  w as entitled  to  all m oneys from  sale o f  oil 
ru n s  o n  the  lease. Oasis Oil Co. v. Bell Oil & 
Gas Co., D.C.Ok!.1952, 106 F.Supp. 954.

3. R esponsib ility  fo r  lease  ob liga tions
Fact that assignm ents o f certa in  federal oil 

an d  gas leases w ere unapproved  by B ureau  of 
L and M anagem ent w as im m ateria l in d e te r­
m in ing  w hether assignee w as liab le fo r ren ta l 
due  u n d e r such  leases, since  assignee cou ld  
not avoid ren ta l ob ligations o f the leases by 
sim ply  not offering  them  to  th e  B ureau fo r 
approval. G ibbons v. Pan A m erican Fetrole- 
um  Corp., C.A.Utah 1958, 262 F.2d 852.

T he lessee o f  a n  o il and  gas lease will be 
released  by the  acl o f  the lessor in  substitu ting  
the  assignee in  the  place o f the  lessor, but even 
though there  is no  such  substitu tion , an  assign-
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ce becom es p rim arily  responsible fo r flic pay­
m ent o f  ren t as  between the assigno r and 
assignee. Pan  Am. Petroleum  Corp. v. Gib­
bons, D.C.Utah 1958. 168 F.Supp. 867, a f­
firm ed  262 F.2d 852.

4, E x ten s io n  o f lease te rm
S ecre ta ry  o f  the  In te rio - had au tho rity  to 

m ake decision  re la ting  to  the extension  of 
lease by assignm ents m ade under 30 US.C.A. 
§ 187a to  ope ra te  prospectively only, w hich 
decision  p laced  a  d ifferen t construction  on  30 
U.S.C.A. § 187a from  that previously reached 
by the  Associate Solicitor o f the D epartm ent of 
the  In terio r. S afarik  v. Udall, 1962, 304 F.2d 
944, 113 U-S.App.D.C. 68, certio ra ri den ied  83
5.Ct. 206, 371 U S . 901, 9 L E d .2d  164.

5. E ffec tiv en ess  o f ass ignm en t 
Partial assignm ent of lease o f governm ent- 

ow ned nil lands, though filed in Land Office 
o n  S ep tem ber 24 p rio r  to expiration  da te  of 
lease on  O ctober 31, w as ineffective, w here 
ren ta l fo r first y ear o f extended lease w as not 
paid, a n d  th e re fo re  first applicant, w ho ap-

MINERAL LANDS AND MINING Ch. 3A(

plied on  N ovem l'er 2 fo r lease, w as first quail! ' 
fied applicant and  w as en titled  to lease, and 
not second app lican t, w ho filed app lican t on  
N ovem ber 20, though Land Office did not un! 
til N ovem ber 19 vacate its N ovem ber 10 ap-1' 
proval o f assignm ent and  declare  assignm ent , 
void. M cC arty  v. Udall, 1962, 216 FS upp i 
314, a rfin n ed  317 F-2d 595, 115 U-SApp.D.C, 
18*4. ^

6. E n fo rceab ility  o f  a ss ig n m en ts  
W here pla in tiffs assigned o rig inal prospect­

ing perm it fo r oil an d  gas on  pub lic  lands to 
assignee on  certa in  conditions, righ t o f  the 
parties  a ro se  out o f and  in  agreem ent betw een 
private parties, an d  unless co n tra ry  to  de ­
clared  public policy, they  w ere enforceable  in 
accordance w ith  its te rm s an d  cond itions and  
applicable law  and  w ere no t extinguished by 
subsequent federal legislation. O ldland v. 
Gray, C.A.Colo. 1950, 179 F.2d 408, certio ra ri 
denied 70 S.Ct. 803, 339 U S . 948, 94 L E d . 
1362.

§ 187b. Oil or gas leases; written relinquishment of rights; 
release of obligations

Notwithstanding any provision to the contrary in section 187 of this title, 
a lessee may at any time make and file in the appropriate land office a 
written relinquishment of all rights under any oil or gas lease issued under 
the authority of this chapter or of any legal subdivision of the area included 
within any such lease. Such relinquishment shall be effective as of the date 
of its filing, subject to the continued obligation of the lessee and his surety 
to make payment of "  accrued rentals and royalties and to place all wells 
on the lands to be relinquished in condition for suspension or abandon­
ment in accordance with the applicable lease terms and regulations; there­
upon the lessee shall be released of all obligations thereafter accruing 
under said lease with respect to the lands relinquished, but no such 
relinquishment shall release such lessee, or his bond, from any liability for 
breach of any obligation of the lease, other than an obligation to drill, 
accrued at the date of the relinquishment.
(Feb. 25, 192H, c. 85, § 30b, as added Aug. 8, 1946, c. 916, § 8, 60 Slat. 956.)

H istorical Note
S av ings  P rov isions . Savings provisions, see 

note set ou t u n d e r section 181 o f th is  title.

Cross References
Foreign in teres ts  in leases o f public lands m ade u n d er this section, see section 7435 o f Title 10, 

A rm ed Forces.
Ju risd ic tion  an d  con tro l over naval petro leum  reserves covered by leases g ran ted  u n d er this 

section , sec section 7421 o f Title 10.

West’s Federal Form s 
Bonds and  undertakings, see §§ 1521 to  1524.

.if

A ssignm ent, sec § 5412.
West’s Federal Practice Manual
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Library References
M ines and  M in er , i .  «=5.i(7).
C.J.S. M ines a n . M inerals § 128.

Notes of Decisions
I. T im e  o f  re lin q u ish m en t 

A pplication o f regulation  in te rp reted  a s  p ro ­
viding that only tpon no tation  o f re linqu ish­
m ent o f noncom petitive oil an d  gas lease on 
tract books, lands shall be open lo fu r th er 
o ffers  so as  to d isqualify  a s  p rem atu re  lease

offer filed p rio r to n o ta tio n  but a fte r date  
upon w hich  p rio r lease w ould  have expired 
w as not p la in ly  e rro n eo u s o r  inconsisten t w ith 
regulation . W right v. Paine, 1961, 289 F.2d 
766, 110 U.S.App.D.C. 100.

§ 188. Failure to comply with provisions of lease
(a) Forfeiture

Except as otherwise herein provided, any lease issued under the provi­
sions of this chapter may be forfeited and canceled by an appropriate 
proceeding ir  the United States district court for the district in which the 
property, or some part thereof, is located whenever the lessee fails to 
comply with any of the provisions of this chapter, of the lease, or of the 
general regulations promulgated under this chapter and in force at the date 
of the lease; and the lease may provide for resort to appropriate methods 
for the settlement of disputes or for remedies for breach of specified 
conditions thereof.
(b ) Cancellation

Any lease issued after August 21, 1935, under the provisions of section 
226 of this title shall be subject to cancellation by the Secretary of the 
Interior after thirty days' notice upon the failure of the lessee to comply 
with any of the provisions of the lease, unless or until the land covered by 
any such lease is known to contain valuable deposits of oil or gas. Such 
notice in advance of cancellation shall be sent the lease owner by registered 
letter directed to the lease owner's record post-office address, and in case 
such letter shall be returned as undelivered, such notice shall also be posted 
for a period of thirty days in the United States land office for the district in 
which the land covered by such lease is situated, or in the event that there 
is no district land office for such district, then in the post office nearest 
such land. Notwithstanding the provisions of this section, however, upon 
failure of a lessee to pay rental on or before the anniversary date of the 
lease, for any lease on which there is no well capable of producing oil or 
gas in paying quantities, the lease shall automatically terminate Hy '.pcrz- 
tion of law: Provided, however, That when the time for payment falls upon 
any day in which the proper office for payment is not open, payment may 
be received the next official working day and shall be considered as timely 
made: Provided, That if the rental payment due under a lease is paid on or 
before the anniversary date but either (1) the amount of the payment has 
beet, or is hereafter deficient and the deficiency is nominal, as determined 
by the Secretary by regulation, or (2) the payment was calculated in 
accordance with the acreage figure stated in the lease, or in any decision 
affecting the lease, or made in accordance with a bill or decision which has 
been rendered by him and such figure, bill, or decision is found to be in 
error resulting in a deficiency, such lease shall not automatically terminate 
unless (1) a new lease had been issued prior to May 12, 1970, or (2) the 
lessee fails to pay the deficiency within the period prescribed in a notice of 
deficiency sent to him by the Secretary.
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(c ) 8elrutcf«ment

Where any lease has been or is hereafter terminated automatically by 
operation of law under this section for failure to pay on or before the 
anniversary date the full amount of rental due, but such rental was paid on 
or tendered within twenty days thereafter, and it is shown to the satisfac­
tion of the Secretary of the Interior that such failure was either justifiable 
or not due to a lack of reasonable diligence on the part of the lessee, the 
Secretary may reinstate the lease if—

(1) a petition for reinstatement, together with the required rental, includ­
ing back rental accruing from the date of termination of the lease, is filed 
with the Secretary; and

(2) no valid lease has been issued affecting any of the lands covered by 
the terminated lease prior to the filing of said petition. The Secretary shall 
not issue any new lease affecting any of the lands covered by such 
terminated lease for a reasonable period, as determined in accordance with 
regulations issued by him. In any case where a reinstatement of a termi­
nated lease is granted under this subsection and the Secretary finds that the 
reinstatement of such lease will not afford the lessee a reasonable opportu­
nity to continue operations under the lease, the Secretary may, at his 
discretion, extend the term of such lease for such period as he deems 
reasonable: Provided, That (A) such extension shall not exceed a period 
equivalent to the time beginning when the lessee knew or should have 
known of the termination and ending on the date the Secretary grants such 
petition; (B) such extension shall not exceed a period equal to the unex­
pired portion of the lease or any extension thereof remaining at the date of 
termination; and (C) when the reinstatement occurs after the expiration of 
the term or extension thereof the lease may be extended from the date the 
Secretary grants the petition.

(d ) Additional grounds (or reinstatement

(1) Where any oil and gas lease issued pursuant to section 226(b) or (c) 
of this title or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et 
seq.) has been, or is hereafter, terminated automatically by operation of 
law under this section for failure to pay on or before the anniversary date 
the full amount of the rental due, and such rental is not paid or tendered 
within twenty days thereafter, and it is sirown to the satis'action of the 
Secrctaty of the Interior that such failure was justifiable or not due to lack 
of reasonable diligence on the part of the lessee, or, no matter when the 
rental is paid after termination, it is shown to the satisfaction of the 
Secretary that such failure was inadvertent, the Secretary may reinstate the 
lease as of the date of termination for the unexpired portion of the primary 
term of the original lease or any extension thereof remaining at the date of 
termination, and so long thereafter as oil or gas is produced in paying 
quantities. In any case where a lease is reinstated under this subsection 
and the Secretary finds that the reinstatement of such lease (A) occurs after 
the expiration of the primary term or any extension thereof, or (B) will not 
afford the lessee a reasonable opportunity to continue operations under the 
lease, the Secretary may, at his discretion, extend the term of such lease for 
such period as he deems reasonable, but in no event for more than two 
years from the date the Secretary authorizes the reinstatement and so long 
thereafter as oil or gas is produced in paying quantities.

(2) No lease shall be reinstated under paragraph (1) of this subsection 
unless—

30 § 188 MINERAL LANDS AND MINING Ch. 3A

368

C h.'W  LEASES AND PROSPECTING PERMITS 30 § 188

(A) with respect to any lease that terminated under subsection (b) of 
this section prior to January 12, 1983:

(I) the lessee tendered rental prior to January 12, 1983, and the 
final determination that the lease terminated was made by the 
Secretary or a court less than three years before January 12, 1983, 
and

(II) a peti on for reinstatement together with the required back 
rental and royally accruing from the date of termination, is filed 
with the Secretary on or before the one hundred and twentieth day 
after January 12, 1983, or

(B) with respect to any lease that »erminated under subsection (b) of 
this section on or after January 12, 1983, a petition for reinstatement 
together with the required back rental and royalty accruing from the 
date of termination is filed on or before the earlier of—

(I) sixty days after the lessee receives from the Secretary notice 
of termination, whether by return of check or by any other form of 
actual notice, or

(II) fifteen months after termination of the lease.
(e) Conditions (or reinstatement

Any reinstatement under subsection (d) of this section shall be made only 
if these conditions are met:

(1) no valid lease, whether still in existence or not, shall have been 
issued affecting any of the lands covered by the terminated lease prior 
to the filing of such petition: Provided, however, That after receipt of a 
petition for reinstatement, the Secretary shall not issue any new lease 
affecting any of the lands covered by such terminated lease for a 
reasonable period, as determined in accordance with regulations issued 
by him;

(2) payment of back rentals and either the inclusion in a reinstated 
lease issued pursuant to the provisions of section 226(b) of this title of 
a requirement for future rentals at a rate of not less than $10 per acre 
per year, or the inclusion in a reinstated lease issued pursuant to the 
provisions of section 226(c) of this title of a requirement that future 
rentals shall be at a rate not less than $5 per acre per year, all as 
determined by the Secretary;

(3)(A) payment of back royalties and the inclusion in a reinstated 
lease issued pursuant to the provisions of section 226(b) of this title of 
a requirement for future royalties at a rate of not less than 162/3 
percent computed on a sliding scale based upon the average production 
per well per day, at a rate which shall be not less than 4 percentage 
points greater than the competitive royalty1 schedule then in force and 
used for royalty determination for competitive leases issued pursuant 
to such section as determined by the Secretary: Provided, That royalty 
on such reinstated lease shall be paid on all production removed or 
sold from such lease subsequent to the termination of the original 
lease;

(B) payment of back royalties and inclusion in a reinstated lease 
issued pursuant to the provisions of section 226(c) of this title of a, 
requirement for future royalties at a rate not less than 162/ j  percent: 
Provided, That royalty on such reinstated lease shall be paid on all 
production removed or sold from such lease subsequent to the cancel­
lation or termination of the original lease; and
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(4) notice of the proposed reinstatement of a terminated lease, in­
cluding the terms and conditions of reinstatement, shall be published 
in the Federal Register at least thirty days in advance of the reinstat 
ment.

A copy of said notice, together with information concerning rental, royalty; 
volume of production, if any, and any other matter which the Secretary 
deemed significant in making this determination to reinstate, shall be 
furnished to the Committee on Interior and Insular Affairs of the House of 
Representatives and the Committee on Energy and Natural Resources of 
the Senate at least thirty days in advance of the reinstatement. The lessee 
of a reinstated lease shall i eimburse the Secretary for the administrative 
costs of reinstating the lease, but not to exceed 5500. In addition the lessee 
shall reimburse the Secretary for the cost of publication in the Federal 
Register of the notice of proposed reinstatement.
(() Issuance of noncompetitive oil and gas lease; conditions 

Where an unpatented oil placer mining claim validly located prior to * 
February 24, 1920, which has been or is currently producing or is capable ' 
of producing oil or gas, has been or is hereafter deemed conclusivelyi 
abandoned for failure to file timely the required instruments or copies of ? 
instruments required by section 1744 of Title 43, and it is shown to the 
satisfaction of the Secretary that such failure was inadvertent, justifiable, or 
not due to lack of reasonable diligence on the part of the owner, the 
Secretary inay issue, for the lands covered by the abandoned unpatented oil - 
placer mining claim, a noncompetitive oil and gas lease, consistent with the ?: 
provisions of section 226(e) of this title, to be effective from the statutory i 
date the claim was deemed conclusively abandoned. I&. jance of such a . 
lease shall be conditioned upon: 3

(1) a petition for issuance of a noncompetitive oil and gas lease, ’ 
together with the required rental and royalty, including back rental 
and royalty accruing from the statutory date of abandonment of the oil 
placer mining claim, being filed with the Secretary—

(A) with respect to any claim deemt. inclusively abandoned < 
on or before January 12, 1983, on or before the one hundred and * 
twentieth day after January 12, 1983, or

(B) with respect to any claim deemed conclusively abandoned 
after January 12, 1983, on or before the one hundred and twentieth J 
day after final notification by the Secretary or a court of compe-" 
tent jurisdiction of the determination of the abandonment of the 
oil placer mining claim;

(2) a valid lease not having feen issued affecting any of the lands' 
covered by the abandoned oil placer mining claim prior to the filing of 
such petition: Provided, however, That after the filing of a petition for 
issuance of a lease under this subsection, the Secretary shall not issue ■ 
any new lease affecting any of the lands covered by such abandoned oil ' 
placer mining claim for a reasonable period, as determined in accord-: 
ance with regulations issued by him;

(3) a requirement in the lease for payment of rental, including back • 
rent' 'cruing from the statutory date of abandonment of the oil . 
placer mining claim, of not less than $5 per acre per year;

(4) a requirement in the lease for payment of royalty on production 
removed or sold from the oil placer mining claim, including all royalty 
on production made subsequent to the statu*ory date the claim was 
deemed conclusively abandoned, of not less than 12‘A  percent; and.
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(5) compliance with the notice and reimbursement of cost, provi­
sions of paragraph (4) of subsection (e) of this section but addressed to 
the petition covering the conversion of an abandoned unpatcnted oil 
placer mining claim to a noncompetitive oil and gas lease.

(g ) Treatment of leases

(1) Except as otherwise provided in this section, a reinstated lease shall 
be treated as a competitive or a noncompetitive oil and gas lease in the 
same manner as the original lease issued pursuant to section 226(b) or (c) 
of this title.

(2) Except as otherwise provided in this section, the issuance of a lease in 
lieu of an abandoned patented oil placer mining claim shall be treated as a 
noncompetitive oil and gas lease issued pursuant to section 226(c) of this 
title.

(h) Statutory provisions applicable to leases

The minimum royalty provisions of section 226(j) of this title and the 
provisions of section 209 of this title shali be applicable to leases issued 
pursuant to subsections (d) and (f) of this section.

(I) Royalty reductions

(1) In acting on a petition to issue a noncompetitive oil and gas lease, 
under subsection (f) of this section or in response to a request filed after 
issuance of such a lease, or both, the Secretary is authorized to reduce the 
royalty on such lease if in his judgment it is equitable to do so or the 
circumstances warrant such relief due to uneconomic o r other circum­
stances which could cause undue hardship or premature termination of 
production.

(2) In acting on a petition for reinstatement pursuant to subsection (d) of 
this section or in response to a request filed after reinstatement, or both, 
the Secretary is authorized to reduce the royalty in that reinstated lease on 
the entire leasehold or any tract or portion thereof segregated for royalty 
purposes if, in his judgment, there are uneconomic or other circumstances 
which could cause undue hardship or premature termination of produc­
tion; or because of any written action of the United States, its agents or 
employees, which preceded, and was a major consideration in, the lessee’s 
expenditure of funds to develop the property under the lease after the rent 
had become due and had not been paid; or if in the judgment of the 
Secretary it is equitable to do so for any reason.

(j) Discretion o l Secretary

Where, in the judgment of the Secretary of the Interior, drilling opera­
tions were being diligently conducted on the last day of the primary term 
of the lease, and, except for nonpayment of rental, the lessee would have 
been entitled to extension of his lease, pursuant to section 226-l(d) of this 
title, the Secretary of the Interior may reinstate such lease notwithstanding 
the failure of the lessee to have made payment of the next year’s rental, 
provided the conditions of subparagraphs (1) and (2) of subsection (c) of 
this section arc satisfied.
(Feb. 25. 1920, c. 85, § 31, 41 Stat. 450; Aug. 8, 1946, c. 916, § 9, 60 Stat. 956; July 
29, 1954, c. 644, § 1(7), 68 Stat. 585; Oct. 15. 1962, Pub.L. 87-822, § 1, 76 Stat. 943; 
May 12, 1970, Pub.L  91-245, §§ 1, 2, 84 Stat. 206; Jan. 12, 1983, Pub.L. 97-451, Title 
IV, § 401, 96 Stat. 2462.)

I So  in o rig inal. Probably  should  be "royalty".
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H istorical Note
R eferences In T ext. T he M ineral Leasing 

Act fo r  A cquired Lands, referred  to in subsec.
(d)(1), is Act Aug. 7, 1947, c. 513, 61 Stat. 913, 
w hich is classified generally  to chapter 7 (sec­
tion  351 et scq.) o f th is  title. For com plete 
classification  o f  th is Act to  the Code, see sec­
tion  351 o f th is  title  and  T ables volume.

1983 A m endm en t. Subscc. (d). P u b .L  
97-451 added subscc. (d). F orm er subsec. (d) 
w as redesignated  (j).

Subsccs. (e) to  (i). P u b .L  97-451 added 
subsccs. (e) to (i).

Subsec. (j). P u b .L  97-451 redesignated fo r­
m er subscc. (d ) a s  (j).

1970 A m endm en t. Subscc. (b). P u b .L  
91-245, § 1, added the proviso authorizing  
con tin u an ce  o f  a  lease w here  timely paid rent 
is nom inally  defic ient o r  m iscalculated due to 
an  e r ro r  c ith e r in acreage figure stated in the 
lease, in an y  decision  affecting the lease, o r  in 
a  bill o r  decision  rendered  by the Secretary, 
except w here  a  new  lease w as issued p rio r to 
May 12, 1970 o r  the lessee failed to pay the 
deficiency w ith in  the  period  allowed by the 
Secretary .

Subsec. (c). P u b .L  91-245, § 2, added p ro ­
visions allow ing  re in sta tem en t o f a lease de ­
spite a  tw enty-day delay  in paym ent o f rent, 
m ade th e  paym ent o f back rental accru ing  
fro ;.' th e  da te  o f te rm in a tio n  of the lease a  
p re req u is ite  to  such  re insta tem ent, restricted 
the  S ecre ta ry 's  pow er to issue a  new lease on  
the lan d s  covered  by the term inated lease, 
gave the S ecretary  d iscretion  to extend the 
term  o f  a re insta ted  lease so as to afford the 
lessee a  reasonab le  opportun ity  to continue 
op e ra tio n s  u n d e r the lease, and  struck out 
re q u irem en t tha t the petition  for re insta te­
m ent o f  an y  lease te rm ina ted  p rio r to Oct. 15, 
1962 be Filed w ith in  180 days a fter Oct. 15, 
1962.

1962 A m endm en t. P u b .L  87-822 designat­
ed existing  pars , as  subsecs, (a) and (b) and 
added  subsccs. (c) and  (d).

1954 A m en d m en t. Act Ju ly  29. 1954, p r o i l  
vidcd fo r  au to m atic  te rm in a tio n  o f  a  lease o n '4 
fa ilu re  to  pay re n ta l on  o r  b efo re  th e  an n iv e r-l 
sary  d a te  o f  the  lease, fo r any  lease on  w hich I 
there  is no  well capab le  o f p ro d u c in g  o il o r  gas 1 
in paying quan tities. A

1946 A m endm en t. Act Aug. 8, I >46, p rinc i-.\I 
pally added  second parag rap h  re la ting  to  can- * 
collation o f leases by  the S ec re ta ry  o f  the  Inte­
rio r.

E ffective  D ate  o l 1983 A m e n d m en t 
A m endm ent by section  401 o f P u b .L  97-451 
applicable  to oil an d  gas leases issued before, 
on , o r  a fte r Jan . 12, 1983, except th a t in  the ■ 
case o f  a  lease issued b efo re  such date, no 
provision  o f such  am en d m en t o r  any  ru le  o r  
regu lation  p rescribed  u n d e r  such  am endm en t
10 a lte r th e  express and  specific p rovisions of 
such  lease, see section  305 o f  P u b .L  97-451, 
set out as  a  no te  u n d e r sec tion  1701 o f this 
title.

S av ings P ro v isio n s . Savings provisions, sec 
note set out u n d e r section  181 o f th is  title.

A u th o rity  fo r Is su a n c e  o f  L eases U naffec t­
ed  by R e in s ta te m e n t o f  L eases. Section  2 of 
P u b .L  87-822 prov ided  that: "N othing in  this 
Act (am ending  th is section] shall be construed  
as lim iting  the a u th o rity  o f the  S ecre ta ry  of 
the  In te r io r  to issue, d u rin g  the  periods in 
w hich pe titions fo r re in s ta tem en t m ay be filed,
011 an d  gas leases fo r  a n y  o f  the  lands affect­
ed.”

O u te r C o n tin en ta l She lf; C an ce lla tio n  o f 
Leases. C ancellation o f m in e ra l leases o r  
subm erged  lands o f  o u te r C ontinen tal Shelf, 
sec sections 1334 and  1337 o f  T itle  43, Public 
Lands.

L eg isla tive  H is to ry . F o r legislative history  
an d  pu rpose  o f Act Ju ly  29, 1954, see  1954 
U.S.Code Cong, and  Adm .News, p. 2695. See, 
also, P -ib .L  87-822, 1962 U.S.Code Cong, and 
Adm .News, p. 3236; Pub.L. 91-245, 1970 U S. 
Code Cong, and Adm .News, p. 3002; P u b .L  
97-451, 1982 U-S.Code Cong, an d  Adm.News,' 
p. 4268.

Cross References
C ancellation , fo rfe itu re  o r  disposal o f lease in te res ts  fo r vio la tions re la ting  lo ow nersh ip  and 

con tro l, see .cc tio n  184 o f this title.
Civil penalties fo r  fa ilu re  lo pay rent o n  te rm in a ted  leases, sec section  1719 o f th is  title. 
Foreign in te rests  in leases o f public lands m ade u n d e r  th is  section, sec  section  /435 o f T itle 10, 

A rm ed Forces.
Ju risd ic tio n  and  con tro l over naval petro leum  reserves covered  by leases g ran ted  u n d e r this 

section , see section 7421 of Title 10, A rm ed Forces.
Laws applicable , sec sections 275 and 285 o f  th is  title.
S u rre n d e r  o f leases, see 188a o f this title. ’

West’s Federal P ractice Manual ;
Oil an d  gas lease te rm ina tion , sec § 5417. ,
T e rm ination  generally , see § 5401.

V

Code of Federal Regulations
Location o f m in ing  claim s, sec 43 CFR 3831.1 e t scq.
Oil an d  gas leasing, sec 43 CFR 3100.0-3 ct scq.
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N otes of
F o rfe itu re  and  c an ce lla tio n  o f  leases 

G enerally  2 
A creage lim ita tio n s  4 
In ju n c tio n  ag a in st te rm in a tio n  6 
P ro d u c tio n  a n d  m ark e tin g  o f  m in e ra ls  

5
W aiver o f  r ig h t 3 

R e in sta tem en t 7 
R en 'a l p ay m en ts  8 
R e tro ac tiv e  e ffec t I

1. R etro ac tiv e  e ffec t
A m endm ent in 1954 o f th is section  p e rta in ­

ing to  au tom atic  te rm ination  o f  leases o f ce r­
ta in  federal oil o r  gas wells w as not applicable 
to leases in effect p rio r to  passage o f this 
ch ap ter and  w hich w ere  au tom atically  ex tend­
ed th rough  te rm ina tion  o f a  un it agreem ent. 
G ibbons v. Pan  Am. Petro leum  Corp., C.A.Ulah 
1958, 262 F.2d 852.

T his section provid ing tha t the fa ilu re  of 
lessee to  pay ren ta l o n  o r  befo re  the an n iv e rsa ­
ry d a te  o f the  lease fo r any  lease o n  w hich 
th e re  Is no  well capab le  o f p roducing  oil o r  gas 
in paying quan tities  au tom atically  te rm in a tes  
the  lease, docs not apply  re troactively  to  con­
trac ts  en te red  in to  p rio r  to its effective d a te  in 
the  absence o f consen t indicated  by the  parties  
to  the  con trac t in  line w ith  the  regu lations 
issued p u rsuan t there to . Pan Am. Petro leum  
Corp. v. G ibbons, D.C.Utah 1958, 168 F.Supp. 
867. a ffirm ed  262 F.2d 852.

2. F o rfe itu re  a n d  can c e lla tio n  o f  leases— 
G enerally

T his section prov id ing  that a  lease o f  public 
lands m ay be cancelled  by a n  ap p ro p ria te  p ro ­
ceeding in  federal district co u rt and  th a t a  
lease shall be subject lo cancella tion  by  S ecre­
ta ry  o f  In te rio r a fte r 30 days’ notice upon 
fa ilu re  o f  lessee to  com ply  w ith  any  p rov isions 
o f the lease, un less land is know n to  con ta in  
valuable  deposits o f o il and  gas, co n ce rn s  only 
cance lla tions based on  post-lease events and  it 
docs not affect S ecre ta ry  o f In te rio r’s  adm in is­
tra tive  au tho rity  to  cancel lease on  basis  o f 
p rc lcasc  factors. B ocrschc v. Udall, Dist.Col. 
1953, 83 S.Ct. 1373, 373 U S . 472, 10 L E d .2 d  
491.

In action  to qu ie t title  to noncom petitive  oil 
and  gas lease, cancelled  by B ureau  o f Land 
M anagem ent as e rroneously  issued to  p la in tiff 
on  app lication  filed w hile app lication  o f  ind i­
v idual defendan t fo r  such a  lease and  co rp o ­
ra te  defendan t's  p lacer m in ing  claim  locations 
on  leased public lands w ere o f record , d istric t 
co u rt c an n o t de te rm in e  that e ith e r p la in tiff o r 
d efendan ts  have an y  in terest in lands un til 
exhaustion  o f the ir adm in istra tive  rem ed ies in 
p end ing  p roceedings before B ureau  to  deter-

D cdslons
m in e  defendan ts ' rights. Call v. R ichfield Oil 
Corp., D.C.CaI.1951, 101 F S u p p . 972.

3.  W aiver of righ t
M ere acceptance o f royalties will not deny 

to lessor h is  right to te rm ina te  lease fo r fa ilu re  
lo com ply  w ith  covenant to p roduce  and  m a r­
ket gas. but w here lessors have acquiesced  in 
acts  o f lessees in developm ent o f  field, m ak ing  
n o  c la im  th a t lease w as forfe ited , in add ition  
to  accep tance o f royalties, they  w ill no t be 
pe rm itted  to  te rm inate  lease. Eggleson v. 
M cC asland, D.C.Okl.1951, 98 F.Supp. 693.

4 .  A creage Itm lla tlcns
S ecre ta ry  o f  In te rio r had adm in is tra tive  

pow er to  cancel a  noncom petitive oil an d  gas 
lease  covering  an  80-acre trac t w hen  ap p lica ­
tion  fo r lease covered only 80 acres, an d  an  
ad jo in ing  tra c t w as available fo r leasing  but 
w as not included as requ ired  u n d e r a  regu la­
tion  p rov id ing  that app lication  cover a t least 
640 acres except w here lan d s  sought lo  be 
leased  a rc  su rrounded  by o th e r  land  w hich  is 
no t availab le  for leasing. B oeschc v. Udall, 
D ist.Col.1963, 83 S.Ct. 1373, 373 U.S. 472, 10 
L E d .2 d  491.

5.  P ro d u ctio n  an d  m a rk e tin g  o f  m in e r­
a ls

F ederal lease could not be  cancelled  a d m in ­
istra tively  because it w as a  cu rren tly -p roduc­
ing  o il and  gas lease. N aartex  C onsulting 
C orp. v. W att. 1983, 722 F.2d 779, 232 U.S.App.
D.C. 293, certio ra ri denied 104 S.Ct. 2399, 81 
L E d .2 d  355.

W here  provisions o f an  oil a n d  gas lease 
fro m  the United States respecting  fo rfe itu re  of 
lease fo r nondevelopm enl gave the  g overn ­
m en t a  righ t to forfeit lease o n ly  a fte r w ritten  
n o tice  w as given and  fa ilu re  to  develop co n tin ­
ued  thereafte r, the lessee’s fa ilu re  to  drill w ells 
called  fo r by lease did  not in itself w o rk  a 
"fo rfe itu re"  o f lease. R ush v. K irk, C.C.A.Wyo. 
1942, 127 F.2d 368.

W here lessee under oil a n d  gas lease w as 
u n a b le  to ob ta in  m arket fo r gas d u rin g  te rm  of 
lease because it w as not financia lly  feasib le to 
expend  fund  necessary to m ake  connection  
w ith  transm ission  line, bu t lessee expended in 
excess o f 1800,000 in developing general a rea  
in  w hich  lease was located in hope th a t it 
cou ld  c rea te  m arket fo r gas existing in  th a t 
a re a  and  it appeared  that m ark e t m ight soon 
becom e available, lease w ould  no t be te rm in a t­
ed  fo r  fa ilu re  to com ply w ith covenan t to 
p roduce  an d  m arket. Eggleson v. M cCasland,
D.C.Okl.1951, 98 F S upp . 693.

T em porary  suspension c f  uoou t 13 m on ths 
in  pum ping  oil from  producing  wells d id  not 
en title  lessor to a  te rm ina tion  o r  a  fo rfe itu re  
o f  oil an d  gas lease requ iring  d efendan t to
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produce  oil and  providing fo r te rm ina tion  fo r 
fa ilu re  to  perfo rm  term s o r  cond itions o f lease 
un less perfo rm ed  w ith in  30 days a fte r w ritten  
notice from  lessor, w here  defendan t kept les­
so r inform ed o f difficulties encoun tered  in an 
effort to  m arket oil, lessor m ade no  objections 
and  gave no  no tice  that defendan t w as in de ­
fault a t any  lim e but perm itted  defendan t to 
expend J6.500 o n  a n o th e r well, and  w ells had 
been reopened and  oil had been pum ped  and 
m arketed  II  m on ths  before  action fo r cancel­
la tion  o f  lease w as  com m enced. S tim son  v. 
T arran t, D.C.Monl.1941, 43 F.Supp. 657, a f­
firm ed 132 1-.2d 363, c e rtio ra ri denied  63 S.Ct. 
1164, 319 U.S. 751, 87 L.Ed. 1705.

6.  In ju n c tio n  a g a in st te rm in a tio n
Proposed action  by governm ent officials to 

cancel, by  adm in istra tive  p rocedure, oil and  
gas leases affected lessee's rights by clouding 
h is title, and  entitled  him  to  equitable  re lie f by 
w ay o f in junction . Pan Am. Petro leum  Corp. 
v. P ierson. C.A.Wyo.1960, 284 F.2d 649, certio ­
ra ri den ied  81 S.Ct. 1661, 366 U.S. 936, 6 
L.Ed.2d 848.

Lessee w as not en titled  to enjoin S ecretary  
o f  In te r io r  from  institu ting  proceedings to  c an ­
cel oil leases on  governm ent land; rem edy  a t 
law  being  adequate. Bell Oil & Gas Co. v. 
W ilbur, 1931, 50 F.?d 1070, 60 App.D.C. 256.

7. R ein sta tem en t
S ecre ta ry  o f In te rio r did  not abuse h is dis­

c re tion  in refusing  to re in s ta te  oil and  gas 
leases, w hich w ere  au tom atically  te rm ina ted  
fo r fa ilu re  to m akr tim ely ren ta l paym ents, 
upon find ing  that lessee, who alleged that a 
p a rticu la r em ployee who w as responsib le  fo r 
m ailing  ren ta l checks an d  w ho  had satisfacto ­
rily  perfo rm ed  a  task in the past had failed to 
send in the  ren ta l paym ents on  tim e an d  false­
ly told h e r superv isor that the  paym ents had 
been m ailed, failed to exercise reasonab le  dil-
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§ 188a. Surrender of leases

igcnce. Ram  Petroleum s, Inc. v. A ndrus C.A. 
Nev. 1981, 658 F.2d 1349.

A lthough narrow . Secretary  o f  In te rio r's  In­
terp reta tion  o f p rovision  o f th is  section gov'-' 
e rn ing  re insta tem ent w here late paym ent of 
ren ta l w as c ither ju s tifiab le  o r  not due to  lack 
o f  reasonable d iligence on  p a rt o f lessee as 
being justifiable o n ly  w here  la te  paym ent is 
caused by factors ou tside  lessee’s con tro l and 
a s  satisfying reasonab le  d iligence s tandard  
only w here ren ta l paym ent is m ailed suffi- 
c icntly in advance to  account fo r no rm al de­
lays In mail delivery  was no t a rb itra ry  o r 
capric ious o r ab u se  o f d iscretion  and  regula­
tion  w as p roperly  applied to  deny re in sta te ­
m ent although la te  paym ent w as due solely to 
em ployee negligence o r  m isconduct. Ram oco, 
Inc. v. Andrus, C.A.Utah 1981, 649 F.2d 814, 
certio rari denied 102 S.Ct. 569, 454 U S . 1032 
70 L.Ed.2d 475.

S ince oil and gas leases issued by United 
S tates Bureau o f I.an d  M anagem ent an d  slate 
o f W yom ing lapsed by th e ir  ow n te rm s be­
cause o f failure o f deb to rs  in  possession to 
m ake required  de lay  ren ta l paym ents the 
bankruptcy  court in  proceedings b rough t un ­
d e r  form er section 701 ct seq. o f T itle 11 was 
pow erless to o rd e r re in s ta tem en t. In  re  Trigg,
C.A.N.M. 1980, 630 F.2d 1370.

8. R en tal p ay m en ts

W here agreem ent requ ired  defendan t to  re ­
im burse  p lain tiff acqu iring  leases from  the 
United States the fu n d s  used fo r purpose of 
acquisition  o f the leases, and  not fo r paym ent 
o f  delay rentals, th is section an d  section 226 of 
th is  title  e lim ina ting  free second and  th ird  
y ears  and  requ iring  advance delay  ren ta l of 
50e p e r acre  for e ach  year d id  not m ake the 
Je la y  ren tals  a perso n al obligation  o f the  de­
fendan t. K ing-Stevcnson Gas & Oil Co. v. Tex- 
am  Oil Corp., Okl.1970, 466 P.2o 950.

The Secretary of the Interior is authorized to accept the surrender of any 
lease issued pursuant to any of the provisions of this chapter, or any 
amendment thereof, where the surrender is filed in the Bureau of Land 
Management subsequent to the accrual but prior to the payment of the 
yearly rental due under the lease, upon payment of the accrued rental on a 
pro rata monthly basis for the portion of the lease year prior to the filing of 
the surrender. The authority granted to the Secretary of the Interior by 
this section shall extend only to cases in which he finds that the failure of 
the lessee to file a timely surrender of the lease prior to the accrual of the 
rental was not due to a lack of reasonable diligence, but it shall not extend 
to claims or cases which have been referred to the Department of Justice 
for purposes of suit.
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H istorical Note
C odification . Section w as not enac ted  as a  Land Office" on au th o rity  o f  Rcorg. P lan No. 3

part o f  M ineral L ands Leasing Act, w hich o f 1946, § 403, set o u t in  Appendix t to  T itle  5,
com prises th is  chap ter. G overnm ent O rganization and  Em ployees.

T ran a fe r o f  function*. "B ureau  o f Land 
M anagem ent" w as substitu ted  for “G eneral

Library References

M ines and  M inerals «=5.1(7). 
C J 5 .  M ines and  M inerals § 128.

§ 189. Rules and regulations; boundary lines; State rights 
unaffected; taxation

The Secretary of the Interior is authorized to prescribe necessary and 
proper rules and regulations and to do any and all things necessary to carry 
out and accomplish the purposes of this chapter, also to fix and determine 
the boundary lines of any structure, or oil or gas field, for the purposes o: 
this chapter. Nothing in this chapter shall be construed or held to affeci 
the rights of the States or other local authority to exercise any rights which 
they may have, including the right to levy and collect taxes upon improve­
ments, output of mines, or other rights, property, or assets of any lessee of 
the United States.
(Feb. 25, 1920, c. 85, § 32, 41 Stat. 450.)

H istorical Note
T ra in fe r  o f Function* . T he  func tions o f Public H ealth  and W elfare. Section 7152(b) 

the S ec ic tary  o f th e  In te r io r  to  p rom ulgate  o f Title 42 w as repealed  by Pub.L. 97-100,
regu lations under th is  c h ap te r  re la ting  to  the Title II, § 201, Dec. 23. 1981, 95 S tat. 1407, and
fostering o f com petition  fo r  Federal leases, the the  func tions o f the  Secretary  o f Energy w ere
im plem entation  o f a lte rn a tiv e  b idd ing  system s re tu rn ed  to the S ecre ta ry  o f the In te rio r. See
au thorized  fo r the aw ard  o f  Federal leases, the H ouse R eport No. 97-315, pp. 25, 26, Nov. 5,
estab lishm ent o f d iligence requ irem en ts  fo r 1981.
o pera tions  conducted  on  F ederal leases, the
setting o f  ra tes  fo r p roduction  o f Federal leas- O u te r C on tinen tal Shelf; R u les and  Rcgu- 
cs, an d  the  specifying o f  th e  p rocedures, la tlon3 w ith  R espect to  Leaser-. Rules and 
term s, and  cond itions fo r th e  acquisition  an d  regu la tions w ith respect to m ineral leases on
d isposition  o f Federal roya lly  in te rests  taken subm erged lands o f o u te r C ontinental Shelf to
in k ind , w ere transferred  to  the  S ecretary  o f be p rescribed  by S ecre ta ry  o f the In terio r, see
Energy by  section 7152(b) o f  Title 42, The section 1334 o f T itle  43, Public Lands.

Cross References
Foreign in terests in leases o f  public lands m ade u n d e r th is  section, see section 7435 o f  T itle  10, 

A rm ed Forces.
Ju risd ic tion  and  con tro l o v e r naval petro leum  reserves covered by leases g ran ted  u n d er th is  

section , sec section 7421 o f Title 10.
Laws applicable, sec sections 275 and  285 o f  th is  title.
S u rre n d er o f leases, see sec tion  188a o f  th is  title.

West’s Federal Practice M anual 

M ineral Leasing Act, see § 5392.

Code of Federal Regulations

Appeals p rocedure, see 30 CFR 290.1 e t seq.
Approval, sales agreem ents o r  con trac ts  covering  disposal o f oil and gas lease p roducts except as 

to Ind ian  o r Naval pe tro leum  reserve lands, see 30 CFR 207.1 e t seq.
Audits and  inspections, sec 30 CFR 217.50 el seq.
Disposal o f governm ent royally  oil, see  30 CFR 208.1 ct seq.

375



30 § 18!Q MINERAL LANDS AND MINING Ch. 3A

E xploration and m in ing  opera tions o f  solid  m inerals  (o th e r than  coal), see 43 CFR 3570 0-1 et 
-seq.

Leasing o f  m inerals  o th e r  than  oil and gas, see 43 CFR 3500.0-3 e l seq.
M ining an d  rec lam ation  of lands, surface exploration, see 43 CFR 23.1 et seq.
O nshore oil an d  gas u n it agreem ents, unproven  areas, see 43 CFR 3180.0-1 e t seq.
Special laws and  ru les, see 43 CFR 2091.0-7 et seq.
T im ber, free  use, see 43 CFR 5510.1 et seq.

Notes of Decisions
A b andonm en t o f m in e ra l s ites, m l '*  an d  reg ­

u la tio n s  3
A creage lim ita tio n s, ru les  ar.d reg u la tio n s  4 
C o m m unltlza tlon  req u irem en ts , s ta te  lig h ts  

9
Incom e (axes, s ta te  rig h ts  10 
L icense taxes  and  fees, s ta te  rig h ts  11 
M and a to ry  n a tu re  o f  section  1 
R ules a n d  reg u la tio n s  

G enerally  2
A b an d o n m en t o f  m in e ra l s ite s  3 
A creage lim ita tio n s  4 
M ineral sa le  p ric e s  5 
Q u alifica tions  fo r  leases a n d  p e rm its  6 
R oyalties  7 

S ta te  rig h ts  
G enerally  8
C o m m unltlza tlon  re q u ire m e n ts  9 
Incom e taxes  10 
L icense taxes  a n d  fees I t  
S everance  taxes  12

1. M an d a to ry  n a tu re  o f section
As respects w he ther lands on  w hich oil and  

gas lease w as sought w ere  w ith in  a  producing 
field, this section  au tho riz ing  S ecretary  o f  In ­
te rio r to  de te rm ine  boundaries o f  ail oil and  
gas field s truc tu res  w as not m anda to ry  but 
perm issive. W ann v. Ickcs, 1937, 92 F.2d 215, 
67 App.D.C. 291.

2. R ules a n d  re g u la tio n s—G enerally
T he S ecretary  o f the  In te rio r is bound by  his 

ow n regulation  prom ulgated  pu rsuan t to this 
ch ap ter so long as it rem ain s  in effect, since it 
has the force o f law. M cKay v. W ahlenm aier, 
1955, 226 F.2d 35. 96 U^.App.D.C. 313.

T his section, au tho riz ing  S ecretary  o f In te ri­
o r  to  m ake ru les an d  regulations, did not a u ­
thorize S ecretary  to  cond ition  th e  g ran ting  o f 
rights-of-way fo r n a tu ra l gas p ipeline on sign ­
ing o f stipu lation  em bodying specific and  de­
tailed regulations an d  cond itions fo r  operation  
o f pipe line a s  com m on carrie r. C hapm an v. 
El Paso N atural Gas Co., 1953, 204 F.2d 46, 92 
U S . App.D.C. 154.

R egulation by S ecre ta ry  of In te rio r relative 
to  the leasing o f federal coal lands, w hen pulv  
lished in the  Federal R egister as  o n e  o f general 
applicability  and  legal effect had  force and  
effect o f a  s ta tu te  an d  as such w as b inding 
upon S ecretary  un til repealed  o r  m odified by 
him . Shcridan-W yom ing Coal Co. v. Krug, 
1949, 172 F.2d 282, 84 U-S.App.D.C. 172, re ­
versed on  o th e r  g rounds 70 S.Ct. 392, 338 U S . 
621, 94 L E d . 393.

U nder th is  section, giving the  In te rio r De­
p artm ent the  right to prescribe ru les  and  regu ­
la tions to c a rry  th is ch ap ter in to  effect, regu la­
tions enacted  p u rsu an t to  such  pow er should 
be given the full force an d  effect o f  th is sec­
tion  w hen no t inconsistent w ith o r  repugnan t 
to this section. H odgson v. M idwest Oil Co.,
D.C.Wyo. 1924, 297 F. 273, case tran sfe rred  to 
C ircuit Court o f Appeals, 46 S.Ct. 100, 269 U S . 
534, 70 L E d . 399.

Provision o f 30 U S.C A . § 189 th a t the  Sec­
re ta ry  o f the  In te rio r is au thorized  to  p rescribe  
necessary an d  p ro p er ru les and  regulations 
and  to do  any  and  all th ings necessary  to c a n y  
ou t an d  accom plish  the purposes o f the M iner­
al Lands Leasing Act [30 US.C.A. § 181 el 
seq.) g ran ts  the  S ecretary  broad pow ers and  
au tho rity  com m ensu rate  w ith  the  b road  re ­
sponsibilities im posed upon h is  office. Getty 
Oil Co. v. C lark, D.C.Wyo.1985, 614 1-Supp. 
904.

S ince Congress has said  that the  pe rtinen t 
sections o f th is ch ap ter shall no t be construed  
to  affect the righ ts  o f the states o r  o th e r local 
au th o rity  to exercise any  rights w hich they 
m ay have, th is  m ust likewise be a  lim itation  
on Secretary  o f the  In te rio r as to  h is regula­
tion-m aking au tho rity  set out in th is section. 
Texas Oil St G as Corp. v. Phillips Petro leum  
Co., D.C.Okl.1967, 277 F.Supp. 366, affirm ed 
406 F.2d 1303, c e rtio ra ri denied 90 S.Ct. 80, 
396 U.S. 829, 24 L E d .2d  80.

3.  A b an d o n m en t o f m in e ra l sites
T he regulation  adop ted  by D epartm ent o f  

In te rio r u n d er this chap ter, providing that, if 
perm ittee  shall fail to plug  p roperly  a n y  d ry  o r  
abandoned  w ell, the d istric t supervisor, after 
giving 30 days' notice lo parties  in  interest, 
m ay plug such well a t expense o f perm ittee  o r  
h is surety, con ferred  upon supervisor, a  "dis­
c re tionary  pow er" w hich was a  p ro p e r exer­
cise o f the adm in istra tive  au tho rity  vested in 
the Secretary  o f In te rio r. Forbes v. U.S., C.C. 
A.Mont.1942, 125 F.2d 404, affirm ed  127 F.2d 
862.

4.  A creage lim ita tio n s
R egulation provid ing  that o ffer fo r each  oil 

and  gzs lease m ay not be fo r  less than  640 
acres except w hen land is su rro u n d ed  by lands 
not available fo r leasing w as not unreasonnb 'y  
in terp reted  in rejecting  p a rt o f on e  o ffer a.-, to 
160 acres o f land  adjo in ing  land availab le  fo r 
leasing and  accepting part o f sam e o ffer as  to 
120 acres o f land  isolated from  land  available 
fo r leasing. Sou thw estern  Petro leum  Corp. v. 
Udall, 1963, 325 F.2d 633, 117 U i.A pp.D .C . 60.
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5.  M ineral sa le  p rices
Secre ta ry  o f the In te rio r can  fix price at 

w hich o p e ra to r on  oil lands leased from  
governm ent shall sell h is share  o f oil a fte r 
paying governm ent's  royalty . W ilbur v. Texas 
Co., 1930, 40 F.2d 787, 59 App.D.C. 275, certio ­
ra r i den ied  51 S.Ct. 24, 282 U S . 843, 75 L E d . 
748.

6.  Q u a lifica tio n s  fo r  leases  a n d  p e r­
m its

Rule canno t add  lo qualifications o f ap p li­
c an t fo r prospecting  perm it. West v. U.S., 
1929, 30 F.2d 739, 58 App.D.C. 329.

7.  R o yalties
R egulation  w hich w as adopted  by Secretary  

o f In te rio r an d  w hich  lim ited  d is tribu tion  o f 
royally  oil to  sm all business en terprises w as 
invalid . P lateau , Inc. v. D epartm ent o f In te ri­
o r, C.A.N.. 4.1979, 603 F.2d 161.

S ecre ta ry  a f the I n t 'r io r  m ay establish re a ­
sonable  values fo r royalty  purposes. C alifor­
n ia  Co. v. Udall, 1961, 296 F-2d 384, H I  U S . 
App.D.C. 262.

8. S ta te  rig h ts—G enerally
Congress, having provided fo r leasing the 

public lands to  private co rpo ra tions  and  p e r­
sons w hose p roperty , incom e, business and  
occupations o rd in a rily  w ere  subject to  S ta le  
taxation , m ean t by  the  proviso o f  30 U S.C A . 
§ 189 to say  in  effect that, a lthough 30 U S. 
C.A. § 181 et seq. deals w ith  the letting o f 
public lan d s  and  the re la tions o f the G overn­
m en t to  th e  lessees thereof, no th ing  in  30 U S .
C.A. § 181 et seq. shall be construed  to  affect 
the  right o f the  S ta tes to levy and  collect taxes 
a s  though the  G overnm ent w ere not co n ­
cerned . M id-N orthern Oil Co. v. W alker, 
M ont.1925, 45 S.Ct. 440, 268 U S . 45, 69 L E d . 
841.

N othing in proviso of th is  section governing 
federal m ine  leases s tating  that noth ing  in 
ch ap ter w ould  be construed  o r  held to affect 
righ ts  o f s ta les  o r  o th e r local au thority  to  
exercise an y  righ ts  w hich  they m ay have, in ­
cluding  right to  levy and  collect taxes upon  
im provem ents, ou tpu t o f m ines, o r o th e r 
rights, p roperty , o r  assets o f any  lessee o f 
United S ta tes gives slates a ny  pow er over those 
lands w hich  they do  not a lready  possess. 
K irkpatrick  Oil & Gas Co. v. U. S., C.A.Okl. 
1982, 675 F.2d 1122.

Saving c lause o f th is section, preserving to 
s tales “a n y  righ ts  w hich they m ay have" w as 
express recognition  o f right o f states lo tax 
activities o f governm ent's  lessee pursuan t to 
lease, b u t d id  not give stales  o r  the ir subdiv i­
sions righ t to  apply  local regulations im per­
m issibly conflic ting  w ith  achievem ent o f  con- 
grcssionally  approved use o f federal lands. 
V entura C ounty v. G ulf Oil Corp., C.A.Cal. 
1979, 601 F.2d 1080, affirm ed 100 S.Ct. 1593, 
*45 U.S. 947, 63 L E d .2d  782.

Oil and  gas conservation  law s o f Oklahom a, 
including  forced  pooling o rd e r in question, 
applied  lo  federal lands w hich w ere located in

O klahom a an d  w ith respect to  w hich  p lain tiffs 
ow ned oil a n d  visions n o r  federal statu tes and 
regu lations con ta ined  specific  p roh ib ition  
against exercise o f s la te  police pow er over 
w orking  in terests  o f p la in tiffs  In lands in ques­
tion, a s  s ta tu tes and reg u la tio n s  d id  not evince 
congressional intent to  exercise exclusive co n ­
tro l over th e  sam e, a n d  as the  requ ired  federal 
approval o f assignm ents o f its leases and  com  
m unitization  agreem ent involving federal land 
w ith nonfederal lands had  been  g ran ted . Tex­
as Oil St G as Corp. v. Phillips Petro leum  Co.,
D.C.Okl.1967. 277 F-Supp. 366, a ffirm ed  406 
F.2d 1303, certio ra ri den ied  90 S.Ct. 80, 396 
U S . 829, 24 L E d.2d  80.

Even assum ing  that a n  assignor's  right to 
re ta in  in te rests  upon assignm ent is m ore  re ­
stric ted  in  th e  instance o f federal oil and gas 
leases than  is the case in p riva te  lease transfer, 
such  restric tion  deals w ith  the  federal govern­
m ent's  re la tionship  w ith  the  assignor and  the 
assignee, and  is not g e rm an e  lo  the state 's 
exercise o f its taxing pow er. H agood v. Hcck- 
ers, 1973, 513 P.2d 208, 182 Colo. 337.

9.  C o m m u n ltlza tlo n  re q u irem en ts
U nder th is  chap ter, s late  com m unitization

o rd e r  m ay not bind federally  ow ned land, o r 
extend leases o f such lan d  w ith in  unit, w ithout 
consen t o f Secretary , an d , therefo re , in a b ­
sence of approval, p roduc tion  from  o th e r 
p ro p erty  in  u n it c an n o t be a ttribu ted  to feder­
al p roperty  and  thereby extend te rm s o f feder­
al o il and  gas lease req u irin g  p roduction  o f oil 
o r  gas in paying quan tities. K irkpatrick  Oil & 
G as Co. v. U. S., C.A.Okl.1982, 675 F.2d 1122.

10.  In co m e taxes
F o r purposes of state incom e taxation , feder­

al law  w as not de te rm inative  o f th e  ch arac te r­
ization o f th e  in terests o f  nonresiden ts  who, 
u n d e r th is chapter, w ere  g ran ted  oil and  gas 
leases for federal lan d s  located in Colorado, 
w ho  assigned the ir in te rest to  various parties, 
and  who, in  considera tion  therefor, received, 
in te r alia, fu tu re  overrid ing  royalties. Hagood 
v. fleckers, 1973, 513 P.2d 208, 182 Colo. 337.

11.  L icense tax e s  a n d  fees
Leasing Act Feb. 25, 1920, § 32 [30 U5.C.A. 

§ 189], providing that no th in g  in said Act [30 
U.S.C.A. § 181 e l seq.] shall affect the rights of 
the S tates to  exercise an y  rights w hich they 
m ay  have, including  th e  right to levy and  co l­
lect taxes upon im provem ents, etc., w as app li­
cable  to an annual license tax im posed by the 
S ta te  o f M ontana. M id-N orthern Oil Co. v. 
W alker, M ont.1925, 45 S.Ct. 440, 268 U S . 45, 
69 L E d . 841.

12.  S ev eran ce  tax e s
Even assum ing tha t M ontana’s coal sever­

ance tax m ay reduce roya lly  paym ents to the 
federal governm ent u n d e r  leases executed in 
M ontana, th is  fact a lone  d id  not dem onstra te  
th a t the tax is inconsistent w ith th is  chapter; 
indeed, in th is  section, C ongress expressly a u ­
thorized the  states to im pose severance taxes 
on  federal lessees w ithou t im posing any  lim its
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on  th e  am oun t o f such  taxes, a n d  there  w as 
no th ing  in the language o r  legislative history  
o f th is  section to  s tp p o r l  an  assertion  that 
C ongress intended to m axim ize an d  cap tu re  
th rough  royalties all “econom ic ren ts"  from  
th e  m in ing  o f federal coal, and  th en  to  d iv ide

th e  p roceeds  w ith  th e  state in  accordance w ith 
fo rm u la . C om m onw ealth  Edison Co. v. M on­
tana, M ont.1981, 101 S.Ct. 2946, 453 U S . 609, 
69 L E d .2 d  884, rehearing  denied 102 S.CL 
889, 453 U S . 927, 69 L E d .2d  1023.
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§ 190. Oath; requirement; form; blanks
All statements, representations, or reports required by the Secretary of 

the Interior under this chapter shall be upon oath, unless otherwise speci­
fied by him, and in such form and upon such blanks as the Secretary of the 
Interior may require.
(Feb. 25, 1920, c. 85, § 33, 41 Stat. 450.)

Cross References
Foreign in terests in leases o f public lands m ade u n d er th is  section, sec section 7435 o f  T itle 10, 

A rm ed Forces.
Ju risd iction  and  con tro l o v er naval petro leum  reserves covered by leases g ran ted  u n d er this 

section, see section 7421 o f T itle  10.
Law s applicable, see sec tions 275 a n d  285 o f  th is  title.

West's Federal Form s
Ju ra t, see § 1487.

§ 191. Disposition of moneys received
All money received from sales, bonuses, royalties including interest 

charges collected under the Federal Oil and Gas Royalty Management Act 
of 1982 [30 U.S.C.A. § 1701 et seq.], and rentals of the public lands under 
the provisions of this chapter and the Geothermal Steam Act of 1970 [30 
U.S.C.A. § 1001 et seq.], notwithstanding the provisions of section 20 
thereof [30 U.S.C.A. § 1019], shall be paid into the Treasury of the United 
States; 50 per centum thereof shall be paid by the Secretary of the Treasury 
to the State other than Alaska within the boundaries of which the leased 
lands or deposits are or were located; said moneys paid to any of such 
States on or after January 1, 1976, to be used by such State and its 
subdivisions, as the legislature of the State may direct giving priority to 
those subdivisions of the State socially or economically impacted by devel­
opment of minerals leased under this chapter, for (i) planning, (ii) con­
struction and maintenance of public facilities, and (iii) provision of public 
service; and excepting those from Alaska, 40 per centum thereof shall be 
paid into, reserved, appropriated, as part i f  the reclamation fund created 
by the Act of Congress known as the Reclamation Act, approved June 17, 
1902, and of those from Alaska, 90 per centum thereof shall be paid to the 
State of Alaska for disposition by the legislature thereof; Provided, That all 
moneys which may accrue to the United States under the provisions of this 
chapter and the Geothermal Steam Act of 1970 from lands within the naval 
petroleum reserves shall be deposited in the Treasury as "miscellaneous 
receipts", as provided by section 7433(b) of Title 10. All moneys received 
under the provisions of 'his chapter and the Geothermal Steam Act of 1970 
not otherwise disposed of by this section shall be credited to miscellaneous 
receipts. Payments to States under this section with respect to any moneys 
received by the United States, shall be made not later than the last business 
day of the month in which such moneys are warranted by the United States
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Treasury to the Secretary as having been received, except for any portion of 
such moneys which is under challenge and placed in a suspense account 
pending resolution of a dispute. Such warrants shall be issued by the 
United States Treasury not later than 10 days after receipt of such moneys 
by the Treasury. Moneys placed in a suspense account which are deter­
mined to be payable to a State shall be made not later than the last business 
day of the month in which such dispute is resolved. Any such amount 
placed in a suspense account pending resolution shall bear interest until the 
disp *te is resolved.
(Feb. 25, 1920, c. 85, § 35, 41 Slat. 450; May 27, 1947, c. 83, 61 Stat. 119; Aug. 3. 
1950, c. 527, 64 Slat. 402; July 10, 1957, Pub.L  85-88, § 2, 71 Slat. 282; July 7, 1958, 
Pub.L 85-508, §§ 6(k), 28(b), 72 Stat. 343, 351; Apr. 21, 1976, Pub.L 94-273, § 6(2), 
90 Stat. 377; Aug. 4, 1976, Pub.L  94-377, § 9, 90 Stat. 1090; Sept. 28, 1976, Pub.L 
94-422, Title III, § 301, 90 Stat. 1323; Oct. 21, 1976, Pub.L  94-579, Title III, 
§ 317(a), 90 Stat. 2770; Jan. 12, 1983, Pub.L  97-451, Title I, § 104(a), 111(g), 96 Stat. 
2451, 2456.)

Historical Note
R eferences In T ex t. T he Federal Oil and 

Gas Royalty M anagem ent Act o f  1982, referred  
to  in text, is P u b .L  97-451. J an . 12, 1983, 96 
SlaL 2447, w hich is classified generally  to 
chap ter 29 (section  1701 ct seq.) o f th is  title. 
For com plete classification  o f  th is Act . i  the 
Code, see  S ho rt T itle  n o te  set o u t u n d e r sec­
tion 1701 o f th is  title  and  Tables volum e.

The G eotherm al S team  Act o f 1970, re­
fe rred  to  in  text, is  P u b .L  91-581, Dec. 24, 
1970, 84 Stat. 1566, w hich is classified princi­
pally  to  chap ter 23 (section 1001 et seq.) o f this 
title. F o r com plete c lassification  o f th is  Act to 
the Code, see S h o rt Title no te  set out under 
section  1001 o f  th is  title  an d  Tables volum e.

The R eclam ation  Act, re fe rred  to in text, is 
Act Ju n e  17, 1902, c. 1093, 32 S tat. 388, as 
am ended, w hich is  classified generally  to chap­
te r 12 (section 371 ct seq.) o f  Title 43, Public 
L an d s  For com plete  classification  o f this Act 
to the Code, sec S ho rt Title no te  set ou t under 
section 371 o f T itle  43 an d  T ables volume.

C odification . "Section 7433(b) o f T itle  10" 
w as substitu ted  fo r “the Act o f Ju n e  4 ,1 9 2 0  (41 
Slat. 813), as am ended  Ju n e  30, 1938 (52 Stat. 
1252)", w hich w as classified to  section  524 o f 
fo rm er T itle 34, Navy, on  au th o rity  o f Act Aug. 
10, 1956. c. 1041, § 49(b), 70A Stat. 640, the 
first section o f w hich  enac ted  Title 10, Armed 
Forces.

Provisions o f th is  section  w hich  authorized  
the paym ent o f m onies to  the  T errito ry  of 
A laska w ere om itted  as superseded  by  the  pro­
visions au thoriz ing  the  paym ent o f m onies to 
the S ta te  o f Alaska.

1983 A m endm en t. P u b .L  97-451, § 104(a), 
s truck out "as soon  as p racticab le  a fte r M arch 
31 and  Sep tem ber 30 o f each  y ear” a f te r  “Sec­
re ta ry  o f th e  T reasury" a n d  “o f  those  from  
Alaska", and  added  at the end  provisions d i­
recting that paym ents to  S ta tes  be m ade not 
la ter than  the last business d ay  o f the  m onth 
in w hich such m oneys a rc  w a rran ted  by the 
United S tates T reasu ry  to  the S ec re ta ry  as hav­
ing been  received, that w a rra n ts  be issued by

the  T reasu ry  not la te r than  10 days a f te r  re ­
ceip t o f the  m oney by the T reasury , th a t m o n ­
eys placed in  a  suspense accoun t w h ich  a re  
dete rm ined  to  be  payable to  a  S ta te  be  m ade 
not la ter than  the  last business day o f  the 
m onth  in  w hich  a d ispu te  is resolved, an d  that 
am oun ts placed in a  suspense account pending  
resolu tion  b ear in terest u n til the d ispu te  is 
resolved.

Pub .L  97-451, § 111(g), inserted  reference 
to  in terest charges collected u n d e r the Federal 
Oil and G as R oyalty M anagem ent Act o f  1982.

1976 A m endm ent* . P u b i -  94-579 substi­
tu ted  provisions selling  fo rth  de te rm in a tio n  of 
am ount, tim e fo r paym ents, and  m an n e r of 
expend itu re  by th e  S tales o f  all m oneys re ­
ceived from  sales, etc., u n d er the provisions of 
th is ch ap ter and  the  G eotherm al Steam  Act of 
1970, and  p roviso  re la ting  to  naval petro leum  
reserve m oneys, fo r provisions setting forth  
d e te rm ina tion  o f  am ount an d  tim e fo r pay­
m ent to the  S tates o f a ll m oneys received from  
sales, etc., u n d e r th e  provisions o f th is  chap ter, 
an d  p rovisos re la ting  to naval petro leum  re ­
serve m oneys, add itiona l m oneys from  sales, 
etc., u n d er th is ch ap ter an d  the G eotherm al 
S team  Act o f  1970, an d  expenditu re  o f  S ta te  o il 
shale  funds.

P u b .L  94-422 a d d ed  proviso th a t all m oneys 
paid  to an y  S tate  from  sales, bonuses, royal­
ties, and ren ta ls  o f  oil shale  in public lands 
m ay  be used  by an y  S ta te  fo r  p lanning, co n ­
struction , an d  m ain tenance o f public facilities 
as legislature o f S ta te  m ay  d irect.

P ub .L  94-377 substitu ted  “4? per centum  
thereof shall be paid into, reserved" fo r “52‘/ r  
p e r  cen tum  th e reo f shall be  paid in to , re ­
served", added  “and  the G eotherm al S team  Act 
o f  1970, no tw ithstand ing  the provisions o f  sec­
tio n  20 th e rc o F  preceding  “shall be paid  in to  
the  T reasury  o f the  United States", "ar.d the 
G eotherm al S team  Act o f  1970" preceding  
“from  lands w ith in  the  naval petro leum  re ­
serves” and  preceding  "not o thcr.vise disposed 
o f  by th is section", respectively, the  proviso
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re la ting  lo th e  paym ent o f  a n  ad d itio n a l 12'/> 
p e r  cen tum  o f  a ll  m oney  received from  lands 
u n d e r  the  p rov isions o f th is  c h a p te r  and  the 
G eotherm al S team  Act o f  1970 to  the  S ta te  
w ith in  w hose b o u n d aries  th e  lan d s  a re  loca t­
ed, to  be used  fo r  c o n stru c tio n  o f  p u b l ic .' rili- 
ties, and  the  proviso re la tin g  to  th e  t v  o f 
funds  received by  C olorado and  U tah  u n d er 
the  specified leases.

P u b .L  94-273 substitu ted  "M arch" fo r "De­
cem ber" and  “Sep tem ber” fo r  "June".

1958 A m endm en t. P u b .L  85-508, §§ 6(k), 
28(b), e lim ina ted  p rovisions w hich re la ted  to 
d isposition  o f proceeds o r  incom e derived  by 
th e  U nited S ta tes  from  m in e ra l schoo l sections 
in  the  T errito ry  o f A laska and  substitu ted  ", 
and  o f  those from  Alaska 52 '/i p e r  cen tum  
th e reo f shall be  paid to  th e  S ta te  o f  A laska fo r 
d isposition  by  the  legislature  thereof”  fo r ", 
and  o f those from  Alaska 5 2 '/j p e r  cen tum  
th e reo f shall be paid to  the  T e rr ito ry  o f  Alaska 
fo r  d isposition  by the  L egisla ture  o f  th e  T e rr i­
to ry  o f A laska" preced ing  th e  prov iso , respec­
tively.

1957 A m endm en t. P u b .L  85-88 in serted  
an d  o f  those fro m  A laska 5 2 '/j p e r  cen tum  
the reo f shall be  paid to  the  T e rr ito ry  o f  Alaska 
fo r d isposition  by  i t  L egislature o f the  Terri-
lo .y  o f  A laska" preced ing  th e  proviso.

1950 A m endm en t. Act Aug. 3, 1950, in  p ro ­
vid ing  that paym en ts to  S ta tes be m ad e  bi-an- 
nua liy  instead  o f annually , substitu ted  "as 
soon as p rac ticab le  a fte r D ecem ber 31 and  
Ju n e  30 o f each  y ear"  fo r  "a fte r the  exp ira tion  
o f each  fiscal y e a r”.

1947 A m endm en t. Act M ay 27, 1947, ex­
tended  p rov isions by a llocating  37’/!%  o f the 
m oney received from  sales, bonuses, royalties, 
an d  ren ta ls  o f  pub lic  lan d s  to  th e  T e rr ito ry  o f  
Alaska, fo r th e  co n struction  an d  m a in ten an ce  
o f pub lic  schoo ls o r o th e r  pub lic  educa tional 
institu tions an d  added p rov isions re la tin g  to 
d isposition  o f  p roceeds  o r  incom e de riv ed  by 
the  U nited S ta tes from  m in era l school sections 
in th e  T errito ry  o f Alaska.

E ffective  D a te  o f  1983 A m endm en t. 
A m endm ent by  section  104(a) o f  P u b .L  
97-451 app licab le  w ith  respec t to  paym ents 
received by the S ecre ta ry  o f  th e  T reasu ry  a fte r 
Oct. 1, 1983, un less the S ec re ta ry  by ru le , p re­
scribes a n  e a r lie r  effective date, sec section 
104(c) o f P u b .L  97-451, set ou t a s  a  note 
u n d e r  section  1714 o f th is  title .

A m endm ent by section 104(a) o f  P u b .L  
97-451 app licab le  to  oil an d  gas leases issued 
before , on , o r  a f te r  J an . 12, 1983, excep t th a t 
in  the  case  of a  lease issued b efo re  such  dale,

no provision  o f  such am endm en t o r  any  i _ 
o r  regu lation  p rescribed  u n d e r su ch  am en 
m cnt to  a lte r th e  express and  specific p p . . 
sinns o f  such lease, see section 305 o f  Pub.t 
97-451, set out a s  a  no te  u n d e r section  1701 
th is title . .‘I

S av ings P rov isions. A m endm ent by P u b l£  
94-579 n o t to  be  construed  a s  te rm in a tin g  any  
valid lease, perm it, patent, etc., existing on 
Oct. 21. 1976, see  section 701 o f P u b .L  94-579, 
set ou t a s  a note  u n d er section 1701 o f  T itle 43, 
Public Lands.

F u n d s  held  by  C olorado an d  U tah  from  
In te r io r  D e p artm en t O il S h a le  T e s t Leases.
Section 317(b) o f  P u b .L  94-579 provided th a t  
"Funds now  held pu rsu an t to said section 35 
(th is  section] by  the S tates o f C olorado and  
Utaii separate ly  from  the  D epartm ent o f the 
In te rio r oil shale  test leases know n as C-A; 
C-B; U-A and  U-B shall be used by such 
S tates an d  subdivisions a s  the legislature  o f 
e ach  S ta te  m ay d irec t giving p rio rity  to  those 
subdivisions socially  o r econom ically  im pact­
ed by  th e  developm ent o f  m inera ls  leased un­
de r th is  Act fo r ( ! )  planning, (2) construction  
and  m ain tenance  o f public facilities, and  (3) 
p rovision  o f pub lic  services."

A dm ission  o f A laska as S ta te . Effective­
ness o f am endm en t of th is section by  Pub .L  
85-508 w as dependen t upon the adm ission  o f  
Alaska in to  the Union u n d er sections 6{k) and 
8(b) o f  P u b .L  85-S0B. Adm ission w as accom ­
plished Jan . 3, 1959 upon issuance o f Proc.No. 
3269, J an . 3, 1959, 24 F.R. 81, 73 S tat. c l6 , as 
requ ired  by sections 1 and  8(c) o f Pub .L  
85-508. See n o tes  preceding  sec tion  21 o f 
Title 48. T errito ries  and  Insu lar Possessions.

O u te r C o n tin en ta l Shelf; R evenues from  
Leases. D isposition o f revenues fro m  leases 
on  subm erged lands o f  o u te r C ontinental 
Shelf, see  sections 1337 and  1338 o f  T itle 43, 
Public Lands.

L egisla tive  H is to ry . F o r legislative history 
and  pu rpose  o f Act M ay 27, 1947, see 1947 
U-S.Code Cong.Scrvice, p. 1060. See, also. Act 
Aug. 3. 1950, 1950 U.S.Code Cong.Scrvice, p. 
2890; P u b .L  85-88, 1957 U-S.Code Cong, and 
Adm.Ncws, p. 1294; P u b .L  85-508, 1958 U S. 
Code Cong, and  Adm.News, p. 2933; P ub .L
94-273, 1976 U S.C ode Cong, and  Adm.News, 
p. 690; P u b .L  94-377, 1976 U S.C ode Cong, 
and  Adm.News, p. 1943; P u b .L  94-422, 1976 
U S.Code Cong, and  Adm.News, p. 2442; 
P u b .L  94-579, 1976 U S.Code Cong, and  Adm. 
News, p. 6175; P u b .L  97-451, 1982 US.Code 
Cong, an d  Adm.News, p. 4268.

Cross References
D isbursem ent o f  m oney received from  m in ing  o f  source m ateria l on  coal lands, see section  541f 

o f th is title .
D isposition o f receip ts  derived from  leases on  lands acqu ired  fo r m ilitary  o r  naval purposes, see 

section  355 o f  this title .
D isposition o f royalties from  m in ing  o f  gold, silver o r  quicksilver, see section 292 o f th is  title. 
Foreign in te rests  in leases o f  pub lic  la n d s  m ade u n d e r  th is  section, see  section 7435 o f  T itle  10, 

A rm ed Forces.
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Ju risd ic tio n  a n d  con tro l over naval petro leum  re s e i.e s  covered by  leases g ran ted  u n d e r th is  
section, see  section 742! o f T itle  10. f

Late charges o n  paym ents to S la tes required  by this section, see section 1721 o f th is  title .
Law s app licab le , see sections 275 an d  285 o f th is  title.
L oans to  S ta tes to  relieve social an d  econom ic im pact occasioned by  developm ent o f  m inera l 

leases, see section 1747 o f T itle  43, Public Lands.
O ffsite leases, provisions fo r  paym ents to  be cred ited  against an n u al ren ta l, see  section  241 o f  th is  

title.
R eduction  o f paym ent fo r en titlem ent land by am oun ts received u n d e r  th is  section , see section 

6903 o f  T itle  31, M oney an d  F inance.

West’s Federal Practice M anual

M ineral leasing revenues, see § 5392.

Library References

U nited S lates «=8I.
C J.S . United S lates § 121.

M oneys su b jec t to  d isposition  
P a y m e n ts  to  S ta te s  3 
P u b lic  lan d s  w ith in  sec tion  2

Notes of Decisions
te r  w as not so  applicable. 
Gen. 171, 181.

1924, 34 Op-Atty.

1. M oneys su b jec t to  d isposition
W ord "m inerals" as  used in section 715a of 

Title 16 p rov id ing  fo r d is tribu tion  o f a ll reve­
nues received b y  S ecretary  o f In te r io r  from  
“sale o r  o th e r d isposition  o f * * * m inerals" in 
connec tion  w ith  operation  o f areas o f National 
W ildlife Refuge System  would be read  reslric- 
lively so that su ch  s tatu te  w ould govern  d istri­
bu tio n  o f  m in era l leasing revenues o n ly  from  
acqu ired  land; therefore, d is tribu tion  o f m in­
era l leasing  revenues from  w ildlife refuge 
w h ich  w as c reated  by reservation  o f  land in 
pub lic  dom ain  w as governed by th is  chapter. 
K enai P en insu la  Borough v. Andrus, D.CAIas- 
ka 1977, 436 F-Supp. 288, affirm ed  612 F.2d 
1210, a ffirm ed  101 S.Ct. 1673, 451 U S . 259, 68 
L E d .2 d  80.

2. P u b lic  la n d s  w ith in  section
T h e  A ttorney G eneral in  advising th e  Presi­

den t a s  to  w h e th er o r  no t this ch ap ter was 
app licab le  to executive o rd e r  Ind ian  reserva­
tions, d rew  a n  a rgum ent, from  th e  m andato ry  
ch a rac te r o f th e  language o f this section  fo r 
the d isposition  o f all the royalty  m oneys 
ra ised , in  support o f his o p in ion  th a t th is chap­

3. P aym en ts  ’ S ta te s
New Mexico’s c la im  against th e  S ec re ta ry  o f  

the T reasury  sta ting  th a t th is  ch ap ter requ ires 
paym ent to  states o f  50% o f federal royalties 
dilu ted  b y  w indfall p ro fits  tax  w as a n  action  
against th e  U nited States, a lthough  S ecre ta ry  
o f T reasury  w as n om inal defen d an t in  suit; 
thus, suit w as essentially  o n e  fo r  m oney w hich 
governm ent ow ned an d  w as a  claim  u n d e r the 
T ucker Act, sections 1346(a)(2) and  1491 o f 
Title 28, over w hich  th e  C laim s C ourt pos­
sessed exclusive ju risd ic tion . S tate o f  N.M . v. 
Regan, C.A.N.M.1984, 745 F 2 d  1318, c e r tio ra ri 
denied 105 S.Ct. 2138, 85 L E d .2 d  496.

W hile R attlesnake  N ationa l R ecreation  Area 
and  W ilderness Act o f 1980, section  460//-3 o f 
T itle 16, au thorized  exchange o f M ontana 
Pow er C om pany 's lands fo r  equal value of 
"bidding rights" fo r  com petitive  F ederal coal 
leases and  p roposed "Exchange A greem ent" 
would requ ire  T reasury  to  p ay  State o f  M on­
tan a  50 percen t sh a re  o f to ta l received, inc lud ­
ing  b idding righ ts, th is  sec tion  p rov ides fo r 
rem itting  "m oney" received b y  Ti -.usury and  
since bidding rights a re  n o t m oney, State pay­
m ent m ay not be  based  on  th e ir  receipt. 1983, 
62 O p.C onp.G en. 102.

§ 192. Payment of royalties in oil or gas; sale of such oil or 
gas

AH royally accruing to the United States under any oil or gas lease or 
permit under this chapter on demand of the Secretary of the Interior shall 
be paid in oil or gas.

Upon granting any oil or gas lease under this chapter, and from time to , 
time thereafter during said lease, the Secretary of the Interior shall, except ../ 
whenever in his judgment it is desirable to retain the same for the use of ,, 
the United States, offer for sale for such period as he may determine, upon 
notice and advertisement on sealed bids or at public auction, all royalty oil
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andgasacci. or reserved to the United States under such lease. Su 
advertisement a..d sale shall reserve to the Secretary of the Interior 
right to reject all bids whenever within his judgment the interest of 
Uniied States demands; and in cases where no satisfactory bid is receiv 
or where the accepted bidder fails to complete the pur base, or where tli 
Secretary of the Interior shall determine that it is un.'ise in the publi 
interest to accept the offer of the highest bidder, the Secretary of th< 
Interior, within his discretion, may readvertisc such royalty for sale, or sel 
at private sale at not less than the market price for such period, or accept 
the value thereof from the lessee: Provided, That inasmuch as the public 
interest will be served by the sale of royalty oil to refineries not having 
their own source of supply for crude oil, the Secretary of the Interior, when 
he determines that sufficient supplies of crude oil are not available in the 
open market to such refineries, is authorized and directed to grant prefer­
ence to such refineries, in the sale of oil under the provisions of this 
section, for processing or use in such refineries and not for resale in kind, 
and in so doing may sell to such refineries at private sale at not less than 
the market price any royalty oil accruing or reserved to the United States 
under leases issued pursuant to this chapter: Provided further, That in 
selling such royalty oil the Secretary of the Interior may at his discretion 
prorate such oil among such refineries in the area in which the oil is 
produced: Provided, however, That pending the making of a permanent 
contract for the sale of any royalty, oil or gas as herein provided, the 
Secretary of the Interior may sell the current product at private sale, at not 
less than the market price: And provided further, That any royalty, oil, or 
gas may be sold at not less than the market price at private sale to any 
department or agency of the United States.
(Feb. 25, 1920, c. 85, § 36, 41 Stat. 451; July 13, 1946, c. 574, 60 Stat. 533.).

H istorical Note
1946 A m endm ent. Act Ju ly  13, 1946, in sert­

ed  first tw o provisos w hich w ere enacted  In 
o rd e r  to assist sm all business en terp rise  by 
encourag ing  the operation  o f oil refineries  not 
having an  adequate supply  o f c ru d e  oil.

Cross References
C ancellation o r  m odification o f con trac ts  en tered  in to  p u rsu an t to  this section , see section  192a 

o f th is title.
Foreign  in terests in leases o f public lands m ade u n d er this section , sec section 7435 o f T itle 10. 

A rm ed Forces.
Ju risd ic tion  and  con tro l over naval petro leum  reserves covered by leases g ran ted  u n d er th is  

section, see section 7421 o r  Title 10.
Law s applicable, sec sections 275 an d  285 o f th is  title.
P references to certa in  oil refineries not having th e ir  ow n stock o f  o il reserves, ineligibility  under 

his section, sec  section  192b o f th is title.

West’s Federal Practice M anual
Paym ent o f royalty in  oil o r  gas, see § 5418.

Code of Federal Regulations
Disposal o f governm ent royalty  oil, see 30 CFR 208.1 e t seq.

I Ibrary References
M ines and  M inerals «=5.1(8). 
C J.S . M ines and  M inerals § 128.

O u te r C o n tin en ta l Shelf; R o y alties  from  
L eases. Paym ent o f royalties from  m ineral 
leases on  subm erged lands o f o u te r  C ontinen­
tal Shelf, sec section 13’ v  o f T itle  43, Public 
Lands.
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Notes o f Decisions

C o n stru c tio n  w ith  o th e r  law s 1 
P r iv a te  sa le  to  p re fe rre d  reflncrie*  

C en era lly  3 
R esale  o f  o il In k in d  4 

S a le  a t  p u b lic  b id d in g  2

1. C o n stru c tio n  w ith  o th e r  taw s
Section  524 o f  fo rm er Title 34 (now  covered  

by section  7421 et seq. o f Title 10) dealing  
en tire ly  w ith  the naval petroleum  reserves, 
con ferring  upon  the Secretary  o f the N avy 
w ide d iscretion  as to adm inistering  the naval 
reserves, and  providing  that he m ay conserve, 
develop, use, and  opera te  the p roperties in the  
naval reserves c ith e r d irectly  o r  by co n trac t, 
lease, o r  o therw ise, though section 524 o f fo r ­
m e r T itle  34 is a  ride r to  an  appropria tion  bill, 
is com plete  in itself and  independent o f o th e r  
s tatu tes, such  a s  th is  section and the follow ing 
sec tions o f th is  title, dealing  w ith general p u b ­
lic land  m atte rs . U S . v. M am m oth Oil Co., 
C.C.A.Wyo.1926. 14 F.2d 705, affirm ed 48 S.Ct.
I. 275 U S . 13.

Section  524 o f  fo rm er Title 34 (now  covered  
by section  7421 ct seq. o f Title 10) con ferring  
pow er upon th e  S ecre ta ry  o f the Navy to c o n ­
serve, develop, use, and  operate  the p ro p erty  
in th e  petro leum  naval reserves in his d iscre ­
tion  d irec tly  o r  by con trac t lease, o r  o therw ise, 
and  to  use, sto re , exchange, o r  sell the oil an d  
gas p roducts  the reo f an d  those from  all ro y a l­
ly oil from  lan d s  w ith in  such reserves, p ro v id ­
ed  such  sum s a s  have been  o r  m ay be tu rn ed  
Into the  U niled S tates treasury  from  royalties 
on  such  lands p rio r to  Ju ly  1, 1921, not to  
exceed 5500,000 a re  m ade available fo r th is  
pu rpose  un til Ju ly  1, 1922, lim ited exchange o f  
roya lty  oils to  not exceeding nam ed sum  fo r 
fuel oil fo r c u rre n t use  o f  navy in existing 
depots, and  d id  not au thorize  exchange fo r  
new  sto rage  facilities, in  view o f this section, 
sec tion  191 o f th is  title, requ iring  all proceeds 
o f sales o f roya lty  o ils to  be tu rned  in to  the  
U nited S ta tes treasury , sections 484 and  487 o f  
T itle 31 (now  section  3302 o f Title 31 and  see  
sec tions 2208, 2210, 4501 to 4840, 7201 to  
7854, and  9501 to 9840 o f Title 10). sections 5,
I I .  and  12 o f T itle  41, and  section 573 o f 
fo rm er Title 34 (now  covered by sections 2301 
and  2303 to 2305 o f T itle  10). Pan-A m erican 
Petro leum  Co. v. U.S., C.C.A.Ca!.1926, 9 F.2d 
761, a ffirm ed  47 S.Ct. 416, 273 U S . 456, 71 
L E d . 734.

T he geographical p reference schem e fo r p u r­
chase o f royalty  oil from  United S tates D epart­

m ent o f  In te rio r u n d e r th is  section  is not in 
conflict w ith  p rim ary  policy object I v ts  o f  sub ­
sequently  enac ted  Em ergency P etro leum  Allo­
cation  Act o f 1973. section 751 e l seq . o f Title 
15, a n d  th u s  bo th  sta tu tes could  be given 
sim ultaneous effect. Lakcton A sphalt and  Re­
fining, Inc. v. U S . Dept, o f In te rio r, D.C.Ittd. 
1979, 476 F S u p p . 668, a ffirm ed  624 F.2d 784.

2. S a le  a t  p u b lic  b id d in g
The provision  o f th is  section  th a t all royalty 

accru ing  to the  governm ent u n d er any  lease 
should, on  d em an d  o f S ecretary  o f In te rio r, be 
paid in oil o r  gas, au thorizes S ecre ta ry  to take 
royalty  o il in k ind  o r  in  m oney a n d  he m ust 
o ffer fo r sale a t public b idding o r  a u ction  only 
the oil he e lects  to take in kind, and  this 
section docs not apply to  o il w hich he elects to 
take in  m oney. U S . v. Ohio Oil Co., C.C.A. 
Wyo. 1947, 163 F.2d 633, certio ra ri denied  68 
S.Ct. 459, 333 U S . 833, 92 L E d . 1117, rehear­
ing den ied  68 S.Ct. 738, 333 U S . 865, 92 L E d . 
1143.

3. P r iv a te  sa le  to  p re fe rre d  re fin e rie s—Gen­
e ra lly

Use o f geographic preference system  by the 
D epartm ent o f In te rio r to  a llocate  royalty 
c rude  o il u n d er th is section  w as rationally  
re la ted  to  purpose  o f am endm en t o f  th is  sec­
tion  to  d is tribu te  royally  oil lo re fine ries  not 
having th e ir  ow n source o f supply fo r crude 
oil. Lakelon  A sphalt Refining, Inc. v. U S. 
Dept, o f In te rio r, C.A.Ind.1980, 624 F.2d 784.

The so-called preference  eligible re fin e rs  s ta ­
tus. based  solely on  geographic location , for 
purchase  o f royally  oil from  federal govern­
m ent w as not a rb itra ry  and  irra tio n a l on  as­
serted g round  th a t it bore  no  re la tionsh ip  to 
g overnm ental in te rest in fu rth erin g  assistance 
to a ll eligible re finers  including  a  re fin e r from  
ou tside  the geographic a re a  w hose p rio r  con ­
tracts  fo r  p u rchase  o f royalty  o il w ere  not 
renew ed because it lacked the  requ isite  prefer­
ence eligibility . Laketon A sphalt an d  Refin­
ing, Inc. v. U S . Dept, o f In te rio r, D.C.Ind.1979, 
476 F S u p p . 668, a ffirm ed  624 F.2d 784.

4. -------  R esale  o f  oil In k ind
R oyalty oil exchange ag reem en ts a s  aulho- 

rized by the D epartm ent o f In te rio r w ere not 
co n tra ry  to m andate  o f th is  ch ap ter that the 
oil w as to  be sold to  eligible re fin e rs  "not fo r 
resale  in  kind." Lakelon Asphalt Refining, 
Inc. v. U.S. Dept, o f  In te rio r. C.A.ir.d.1980, 624 
F.2d 784.

§ 192a. Cancellation or modification of contracts
Where, under any existing contract entered into pursuant to the first 

proviso in the second paragraph of section 192 of this title, any refinery is 
required to pay a premium price for the purchase of Government royalty 
oil, such refinery may, at its option, by written notice to the Secretary of 
the Interior, elect either—
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(1) to terminate s«ch contract, the termination to take place at the! 
end of the calendar month following the month in which such notice f 
given; or t

(2) to retain such contract with the modifications, that (a) the priced 
on and after March 1, 1949, shall be as defined in the contract, withoutjL 
premium payments, (b) any credit thereby resulting from past premi^j 
urn payments shall be added to the refinery's account, and (c) the'S 
Secretary may, at his option, elect to terminate the contract as so1* 
modified, such termination to take place at the end of the third ‘ 
calendar month following the month in which written notice thereof is 
given by the Secretary.

(Sept. 1, 1949, c. 529, § 1, 63 Stat. 682.)

H istorical Note
C odification . Section w as not en ac ted  as 

p a rt o f Act Feb. 25. 1920, c. 85, 41 S la t. 437, 
know n a s  the M ineral Lands Leasing Act, 
w hich com prises th is chapter.

L eg is la tive  H is to ry . For legislative history t  
an d  pu rpose  o f Act Sept. 1, 1949, see 1949 
U.S.Codc Cong.Service, p. 1909.

C ross References
A pplicability o f th is  scclion lo  existing c o n tra c ts  fo r pu rch ase  o f governm ent royalty  oil entered 

in to  a fte r Ju ly  13, IS '9 , see section  192b o f  th is title.
D isposition o f receipts derived from  leases o r  p e rm its  issued u n d e r au th o rity  o f  th is  section , see 

section  192c o f this title.
Foreign  in te rests  in leases o f public lan d s  m ade  u n d e r th is section , sec section  7435 o f T itle  10, 

A rm ed Forces.
Ju risd ic tion  and  con tro l over naval p e tro leu m  reserves covered  by leases g ran ted  u n d e r this 

section , sec scclion 7421 o f T itle  10.

L ibrary  References
M ines an d  M inerals e=5.1(7), (8).
C.J.S. M ines and  M inerals § 128.

§ 192b. Application to contracts
The provisions of sections 192a to 192c of this title shall apply to all 

existing contracts for the purchase of Government royalty oil entered into 
after July 13, 1946, and prior to September 1, 1949, irrespective of whether 
a determination of preference status was made in connection with the 
award of such contracts, but shall not apply to any such contract which 
subsequent to its award has been transferred, through the acquisition of 
stock interests or other transactions, to the ownership or control of a 
refinery ineligible for a preference under section 192 of this title, and the 
regulations in force thereunder at the time of such transfer.
(Sept. 1, 1949, c. 529, § 2, 63 Slat. 682.)

C odifica tion . Section w as not enacted  as 
p a rt o f Act Feb. 25, 1920, c. 85, 41 S tat. 437, 
know n as the M ineral L ands Leasing Act, 
w hich com prises th is  chapter.

H istorical Note
L eg is la tive  H is to ry . F o r legislative history 

and  pu rpose  o f Act Sept. 1, 1949, sec 1949 
U.S.Codc Cong.Servicc, p. 1909.

Cross References
D isposition o f receip ts derived from  leases o r  p e rm its  issued u n d e r a u th o rity  o f th is  section , see 

section  192c o f this title.
Foreign  in te rests  in leases o f public lands m ad e  u n d e r th is  section, see section  7435 o f T itle !0, 

A rm ed Forces.
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Ju risd ic tio n  and  con tro l o v e r naval petro leum  reserves covered by leases g ran ted  u n d er th is 
section, see section 7421 o f T itle  10.

§ 192c. Rules and regulations governing issuance of certain 
leases; disposition of receipts

The Secretary of the Interior is authorized under general rules and 
regulations to be prescribed by him tc issue leases or permits for the 
exploration, development, and utilization of the mineral deposits, other 
than those subject to the provisions of chapter 7 of this title, in those lands 
added to the Shasta National Forest by the Act of March 19, 1948 (Public 
Law 449, Eightieth Congress), which were acquired with funds of the 
United States or lands received in exchange therefor: Provided, That any 
permit or lease of such deposits in lands administered by the Secretary of 
Agriculture shall be issued only with his consent and subject to such 
conditions as he may prescribe to insure the adequate utilization of the 
lands for the purposes set forth in the Act of March 19, 1948: And provided 
further, That all receipts derived from leases or permits issued under the 
authority of sections 192a to 192c of this title shall be paid into the same 
funds or accounts in the Treasury and shall be distributed in the same 
manner as prescribed for other receipts from the lands affected by the lease 
or permit, the intention of thi: provision being that sections 192a to 192c of 
this title shall not affect the distribution of receipts pursuant to legislation 
applicable to such lands.
(Sept. 1, 1949, c. 529, § 3, 63 Stat. 683.)

Historical Note
R eferen ces  In T ex t. The Act o f  M arch 19. lands under the ju risd ic tio n  o f  the  S ecretary  of

1948 (P ub lic  Law 449, E ightieth  Congress), Agriculture o f those m in e ra l m ateria ls  w hich
re fe rred  to  in text, is Act M ar. 19, 1948, c. 139, the Secretary of A gricu ltu re  is au thorized  to
62 S ta t. 83. See S hasta  N ational Forest cod- dispose o f from  o th e r lan d s  u n d e r his jurisd ic-
ifica tion  note set ou t u n d e r sections 486a to tion under sections 601 to  604 an d  611 to  615
486w  o f T itle 16, C onservation. o f this title, see Pub.L. 86-509, Ju n e  11, 1960,

C odifica tion . Section w as not enacted  a s  J 4 Stat. 205, set out a s  a  T ran s fe r o f Functions
p a rt o f  Act Feb. 25, 1920, c. 85, 41 S lat. 437, fr° m S ecre ta ry o!. ,m c n ° r  to
know n a s  the M ineral L ands Leasing Act. cu lture  note under sec tion  2201 o f Title 7.
w hich  com prises th is chap ter. Agriculture.

T ra n s fe r  o f F u n c tio n s . F unctions o f the . Legislative H isto ry . F o r legislative h istory
S ecre ta ry  o f the In te rio r u n d e r  th is section, and  purpose of Act Sept. 1, 1949, sec 1949
w ith  respect to  the  use an d  disposal from  US.Code C ongScrvice, p. 1909.

Cross References

A pplicability  o f th is  section  to  all existing con trac ts  for purchase o f g overnm en t royalty  oil 
en te red  in to  a fte r Ju ly  13, 1946, see section 192b o f th is title.

F o reign  in te rests  in  leases o f pub lic  lands m ade under this section, sec  sec tio n  7435 o f Title 10, 
A rm ed Forces.

Ju risd ic tio n  and  con tro l over naval petro leum  reserves covered by leases g ran ted  under this 
section, sec section  7421 o f  T itle 10.

R em oval o f nonlcasable  m inera ls  from  lands w ith in  recreation a reas in  a cco rd an ce  w ith  th is 
section, see section  460q-5 o f T itle  16, Conservation.

Code of Federal Regulations

A udits an d  inspections, see 30 CFR 217.50 et seq.
Leasing, m inerals  o th e r th an  oil an d  gas, see 43 CFR Chap. II, S ubchap . C, G roup 3500. 
M inerals, sec 36 CFR 228.1 e t seq.
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M ines and  M inerals *=5.1(8). 
C J.S . M ines an d  M inerals § 128.
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§ 193. Disposition of deposits of coal, and so forth
The deposits of coal, phosphate, sodium, potassium, oil, oil shale, and J  

gas, herein referred to, in lands valuable for such minerals, including lands 
and deposits in Lander, Wyoming, coal entries numbered 18 to 49, inclu­
sive, shall be subject to disposition only in the form and manner provided 
in this chapter, except as provided in sections 1716 and 1719 of Title 43, 
and except as to valid claims existent on February 25, 1920, and thereafter 
maintained in compliance with the laws under which initiated, which 
claims may be perfected under such laws, including discovery.
(Feb. 25, 1920, c. 85, § 37, 41 Stat. 451; Feb. 7,1927, c. 66 , § 5. 44 Stat. 1058; Aug. 8, 
1946, c. 916, § 11, 60 Stat. 957; Oct. 30, 1978, Pub.L. 95-554, § 4, 92 Stat. 2074.)

Historical Note
C odification . Section  w as from  Act F c t 25, 

1920, in  w hich  w ords now  read in g  "in Lander, 
W yom ing, coal e n trie s  num bered  18 to 49, 
inclusive." o rig inally  read  "described  in the 
jo in t reso lu tion  en titled  'Jo in t reso lu tion  au­
thorizing  the  S ec re ta ry  o f the  In te rio r to per­
m it the  con tin u a tio n  o f coal m in ing  operations 
o n  certa in  lands in  Wyoming," approved Au­
gust 12, 1912, (Thirty-seven S ta tu te s  a t Large 
p. 1346).” T he change  w as effected by in terpo­
lation , in lieu o f  the  re fe rence  to the  1912 
reso lu tion , th e  ac tu a l descrip tion  o f lands con­
ta ined in sa id  reso lu tion .

1978 A m en d m en t. Pub.L. 95-554 provided 
fo r disposition  o f m inera ls  a s  provided in  sec­
tions 1716 a n d  1719 o f Title 43.

1946 A m en d m en t. Act Aug. 8, 1946, exclud­
ed from  sec tion  5 o f Act Feb. 7, 1927, the 
incorporation , by  reference, o f  section 181 o f .  
th is  title, an d  reenac ted  inclusion o f deposits 
o f potassium .

1927 A m en d m en t. Act Feb. 7, 1927, includ­
ed  deposits o f  potassium .

Legislative H is to ry . For legislative history 
and purpose o f  Pub.L. 95-554, see 1978 U S. 
Code Cong, an d  Adm.News, p. 4736.

Cross References
Foreign  in te res ts  in leases o f  pub lic  lands m ade under this sec tion , sec section 7435 o f T itle 10, 

A rm ed F o 'ccs .
Ju risd ic tio n  and  c on tro l over naval petroleum  reserves covered  by leases g ran ted  u n d er this 

section, see  section  7421 o f  Title 10.
Laws applicable , see  sections 275 and  285 o f this title.

W est's Federal Forms 
C om plaint, see § 1725 and  C om m ent thereunder.

Notes of Decisions
C la lm i ex is te n t on  Feb. 25, 1920 

G e nerally  2
D iscovery  re q u ire m e n ts  3 
W ork  o r  Im provem en ts  4 

D eposits  su b jec t to  d isp o sitio n  1 
E lec tio n  a s  to  p ro ced u re  5

1. D eposits  su b jec t to  d isp o sitio n  
U nder th is chap ter, the D epartm ent o f the 

In te r io r  has the righ t to g ra n t leases upon 
p lacer m in ing  c la im s to  the  ow ners thereof, 
an d  w hen the  D epartm ent has m ade findings 
o f  fact an d  spoken  w ith  respect to  the  ow ner­
ship, o r  has recognized the  ow nersh ip  o f  a 
p lacer m in ing  act claim  fo r  th e  purpose of

granting  a lease  to  the ow ner, unless the  deci­
sion is im peached  fo r  fraud, ju risd ic tiona l ir ­
regularities, o r  on  account o f being based 
upon e rroneous propositions o f law, (hat ad ju ­
dication is fina l, and  w ill not be d istu rbed  by 
the courts. H odgson v. M ountain, etc.. Oil 
Co., D.C.Wyo.1924, 297 F. 269. See, also, 
Hodgson v. M idw est Oil Co., D.C.Wyo.1924, 
297 F. 273.

2. C laim s ex is ten t on  F eb . 25, 
1920—G enerally  

"Cash Coal E n try  No. 13” w as not w ith in  the 
exception in th is  section precluding Secretary  
o f In terior fro m  disposing o f m ineral lands, 
including coal lands, o th e r than  by lease, ex-
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ccpt a s  lo valid c la im s  existent a t d a te  o f 
passage o f this c h a p te r  and  (hereafte r m ain ­
ta ined  in com pliance w ith  the  law s under 
w hich initiated, w h e re  such  en try  had  been 
cancelled  on  M ay 7, 1883 a n d  therefo re  had 
not been  "existent a t the  d a te  o f the  p assage ' 
o f th is  chap ter and  no tice  had  no t been  filed 
o r  th e  lands paid fo r as  requ ired  by law. 
S ou thpo rt Land & C om m ercial Co. v. Udall. 
C.A.Cal.1967. 371 F J d  526.

T h is section has no  effect on  the right to 
re loca te  w here the  o rig in a l location  w as m ade 
before  the enactm ent o f  th is  section. U S . ex 
rcl. K rushnic  v. W est, 1929, 30 F.2d 742. 58 
App.D.C. 332, m odified  on  o th e r g rounds 50 
S.Ct. 103, 280 U S . 306, 74 L E d . 445.

3.  D iscovery re q u irem e n t*
In  enacting  th is ch ap ter, C ongress con tem ­

plated  that preexisting oil shale  c la im s could 
satisfy discovery req u ire m en t o f  section  22 et 
scq. o f this title. A ndrus v. Shell Oil Co., 
Colo.1980, 100 S.Ct. 1932, 466 U S . 657, 64 
L E d .2 d  593.

4.  W ork o r  Im provem en t*
W here  oil shale  m in ing  claim s, orig inally  

asserted  under sec tions 22, 26, 28 a n d  29 of 
th is title  and  sought to  be m a tu red  u n d e r this 
section  had  not su bstan tia lly  m et cond itions of 
section  28 of this title  respecting  assessm ent 
w ork , defau lt in do ing  such  assessm ent w ork 
d id  not inu re  only to  benefit o f rc loca to rs  but, 
u n d e r sections 22, 26, 28 an d  29 o f  th is  title, 
c la im s w ere subject to  cance lla tion  w ith  re tu rn  
o f full possessory rig h ts  to  the  governm ent. 
Hickel v. Oil Shale C orp.. Colo.1970, 91 S.Ct.

196, 400 U S . 48, 27 L E d .2 d  193, m an d a te  
conform ed  to 370 F-Supp. 108.

L ocator o f m in ing  claim  defaulting  in a n n u ­
al assessm ent w ork fo r one y ear, but re sum ing  
assessm ent w ork  before  in tervention  o f  any  
re loca tion  by  th ird  parties, w as entitled to  p a t­
en t a fte r aggregate o f  5500 w o rth  of la b o r had  
been perfo rm ed , no tw ithstand ing  30 U.S.C.A. 
§  193, w ithd raw ing  certa in  m inera l deposits  
from  priva te  acquisition , since locato r w as  not 
by  reason  thereo f subjected to  any  fo rfe itu res  
that d id  not apply to  th is title, and  m ere  fact 
th a t oil shale c la im s w ere no  longer subject to 
re location  did  not affect the righ ts  o f the  o rig i­
na l loca to r u n d er existing law . W ilbur v. V S .  
ex rel. K rushnic. 1930, 50 S.Ct. 103, 280 V S .  
306, 74 L E d . 445.

5. E lec tio n  a* to  p ro ced u re
U nder th is section , the o w n e r o f a  c la im  

m ain ta ined  and  perfected  in  acco rdance  w ith  
th e  requ irem en ts o f section 35 o f th is title  has 
the  op tion  to p roceed e ither u n d e r section  35 
o f this title  o r  th is chap ter. H odgson v. M id­
w est Oil Co., D.C.Wyo.1924, 297 F. 273.

W here persons claim ing righ ts  u n d er section  
35 o f th is  title  applied  fo r a lease, they e lected  
lo  prosecute the c la im  fu rth er by  subm itting  it 
lo  the In te rio r D epartm ent u n d e r th is ch ap ter , 
and  gave u p  the ir right to  prosecu te  it u n d e r  
section  35 o f th is  title , especially  w here  they  
tran sfe rred  the ir alleged titles  to  the  g o v ern ­
m ent by  deed as a condition  preceden t to 
receiving a  lease. Robbins v. E lk  Basin C on­
sol. Petroleum  Co., D.C.Wyo.1922, 285 F. 179.

§ 193a. Preference right of United States to purchase coal for 
Army and Navy; price for coal; civil actions; Juris­
diction

The United States shall, at all times, have the preference right to purchase 
so much of the product of any mine or mines opened upon the lands sold 
under the provisions of this Act, as may be necessary for the use of the 
Army and Navy, and at such reasonable and remunerative price as may be 
fixed by the President; but the producers of any coal so purchased who 
may be dissatisfied with the price thus fixed shall have the right to 
prosecute suits against the United States in the United States Claims Court 
for the recovery of any additional sum or sums they may claim as justly 
due upon such purchase.
(May 28, 1908, c. 211, § 2, 35 Stat. 424; Apr. 2, 1982, Pub.L. 97-164, Title I. 
§ 160(a)(10), 96 Stat. 48.)

H istorical Note

R eferen ces  In T ex t. T his Act, re fe rred  lo  in C odification . Section w as not enacted  as 
text, is Act May 28, 190S, c. 211, 35 S tat. 424. p a rt o f Act Feb. 25. 1920, c. 85, 41 S tat. 437,
Sections 1, 3, and  4 o f  th is  Act re la ted  to know n a s  the M ineral L ands Leasing Act,
conso lidation  o f c la im s pe rm itted  and  the  lim- w hich  com prises th is  chapter, 
it o f acreage, p ro h ib itio n  against unlaw ful Section w as fo rm erly  c lassified to section
trusts, etc., and c o n ten ts  o f  patents, respective- 453 o f T itle  48, T errito ries and  In su lar Posses-
ly, and  a re  not classified  to  th e  Code. sions.
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1982 A m endm ent. Pub. L  97-164 substitu t­
e d  "United S tates C laim s Court" fo r "C ourt o f 
C laim s".

E ffective  D ate o f  1982 A m endm ent. 
A m endm ent by Pub. L. 97-164 effective Oct. 1,

1982, see section  402 o f  Pub. L- 97-164, set o u t l  
as  a  no te  u n d e r section  171 o f  T itle  28, i u  ' 
c ia ry  and  Jud icial Procedure .

Legislative H is to ry . F o r legislative histo . 
an d  purpose o f Pub. L. 97-164, sec  1982 
Code Cong, and  Adm. News, p. 11. -,^ j

Cross References
F oreign  in te rests  in leases o f pub lic  lands m ade u n d e r this section, see section  7435 o f Title 10 £ 

A rm ed Forces. . 9
Ju risd ic tio n  and  con tro l over naval petro leum  reserves covered by leases g ran ted  u n d e r th is  11 

section, see section 7421 o f  T itle 10.

§ 194. Repealed. Pub.L. 89-554, § 8(a), Sept 6, 1966, 80 S tat f! 
644

H is to r i c a l  N o te

S ection , Acts Feb. 25. 1920, c. 85. § 38. 41 
S ta t. 451; M ar. 3, 1925, c. 462, 43 Slat. 1145, 
re la ted  to  fees and  com m issions o f reg isters

(successors to conso lidated  offices o f  registers 
an d  receivers), the  predecessors o f  m anagers.

SUBCHAPTER II-COAL 

§ 2 0 1 . Leases and exploration
(a ) Division Into tracts; bidding and award; negollated sales on exercise of",  

righl-ot-way permits; leases to public agencies; fair market value of leases; A 
leases in National Forests; comprehensive land-use plans; notice of pro- '3 
posed lease offering ']

(1) The Secretary of the Interior is authorized to divide any lands subject 1  
to this chapter which have been classified for coal leasing into leasing |  
tracts of such size as he finds appropriate and in the public interest and J  
which will permit the mining of all coal which can be economically 
extracted in such tract and thereafter he shall, in his discretion, upon the 
request of any qualified applicant or on his own motion, from time to time, 
offer such lands for leasing and shall award leases thereon by competitive 
bidding; Provided, That notwithstanding the competitive bidding require- j  
ment of this section, the Secretary may, subject to such conditions which he -i 
deems appropriate, negotiate the sale at fair market value of coal the 
removal of which is necessary and incidental to the exercise of a right-of- 
way permit issued pursuant to Title V of the Federal Land Policy and 
Management Act of 1976 [43 U.S.C.A. § 1761 et seq.]. No less than 50 per ! 
centum of the total acreage offered for lease by the Secretary in any one 
year shall be leased under a system of deferred bonus payment. Upon' 
default or cancellation of any coal lease for which bonus rayments are due, 
any unpaid remainder of the bid shall be immediately payable to the 
United States. A reasonable number of leasing tracts shall be reserved and ’■] 
offered for lease in accordance with this section to public bodies, including 
Federal agencies, rural electric cooperatives, or nonprofit corporations 
controlled by any of such entities: Provided, That the coal so offered for 
lease shall be for use by such entity or entities in implementing a definite 
plan to produce energy for their own use or for sale to their members or .i, 
customers (except for short-term sales to others). No bid shall be accepted '|g 
which is less than the fair market value, as determined by the Secretary, of '•» 
the coal subject to the lease. Prior to his determination of the fair market
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value of the coal subject to the lease, the Secretary shall give opportunity 
for and consideration to public comments on the fair market value. 
Nothing in this section shall be construed to require the Secretary to make 
public his judgment as to the fair market value of the coal to be leased, or 
the comments he receives thereon prior to the issuance of the lease. He is 
authorized, in awarding leases for coal lands improved and occupied or 
claimed in good faith, prior to February 25, 1920, to consider and recognize 
equitable rights of such occupants or claimants.

(2)(A) The Secretary shall not issue a lease or leases under the terms of 
this chapter to any person, association, corporation, or any subsidiary, 
affiliate, or persons controlled by or under common control with such 
person, association, or corporation, where any such entity holds a lease or 
leases issued by the United States to coal deposits and has held such lease 
or leases for a period of ten years when such entity is not, except as 
provided for in section 207(b) of this title, producing coal from the lease 
deposits in commercial quantities. In computing the ten-year period re­
ferred to in the preceding sentence, periods of time prior to August 4, 1976, 
shall not be counted.

(B) Any lease proposal which permits surface coal mining within the 
boundaries of a National Forest which the Secretary proposes to issue 
under this chapter shall be submitted to the Governor of each State within 
which the coal deposits subject to such lease are located. No such lease 
may be issued under this chapter before the expiration of the sixty-day 
period beginning on the date of such submission. If any Governor to 
whom a proposed lease was submitted under this subparagraph objects to 
the issuance of such lease, such lease shall not be issued before the 
expiration of the six-month period beginning on the date the Secretary is 
notified by the Governor of such objection. During such six-month period, 
the Governor may submit to the Secretary a statement of reasons why such 
lease should not be issued and the Secretary shall, on the basis of such 
statement, reconsid :r the issuance of such lease.

(3)(A)(1) No lease sale shall be held unless the lands containing the coal 
deposits have been included in a comprehensive land-use plan and such 
sale is compatible with such plan. The Secretary of the Interior shall 
prepare such land-use plans on lands under his responsibility where such 
plans have not been previously prepared. The Secretary of the Interior 
shall inform the Secretary of Agriculture of substantial development inter­
est in coal leasing on lands within the National Forest System. Upon 
receipt of such notification from the Secretary of the Interior, the Secretary 
of Agriculture shall prepare a comprehensive land-use plan for such areas 
where such plans have not been previously prepared. The plan of the 
Secretary of Agriculture shall take into consideration the proposed coal 
development in these lands: Provided, That where the Secretary of the 
Interior finds that because of non-Federal interest in the surface or because 
the coal resources are insufficient to justify the preparation costs of a 
Federal comprehensive land-use plan, the lease sale can be held if the lands 
containing the coal deposits have been included in either a comprehensive 
land-use plan prepared by the State within which the lands are located or a 
land use analysis prepared by the Secretary of the Interior.

(II) In preparing such land-use plans, the Secretary of the Interior or, in 
the case of lands within the National Forest System, the Secretaiy of 
Agriculture, or in the case of a finding by the Secretary of the Interior that 
because of non-Federal interests in the surface or insufficient Federal coal, 
no Federal comprehensive land-use plans can be appropriately prepared,
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CHAPTER 3A—LEASES AND PROSPECTING PERMITS

2. COAL Sec.
Sec.
202a. Consolidation of coal leases into 

logical mining unit.
(1) Approval by. Secretary; public hear- ”

ing; definition. ..
(2) Mining plan; ;equircments.
(3) Conditions for approval.
(4) Amendment to lease.

. (5) Leases issued before dale of enact-
■ , ment of this Act- . • .■.*.

(6) Lessee required to form unit
(7) Required acreage.
(8) Acreage limitations for coal leases not.

waived. .
208-1. Exploratory program for evalua­

tion of known recoverable coal 
resources.

(a) Authorization; purpose. , . .
(b) Seismic,, geophysical, geochemical or ..'

stra tig raph ic  drilling. .
(c) Exploratory drilling by party not un-,.

der contract to United States; con- . 
fidentiality of, information prior to 
award of lease.

(d) Availability to public of all data, in­
formation, maps, surveys; confi­
dentiality of information purchased 
from commercial sources not under 
contract to United States prior to 
award of lease. -. .

(e) Information or data from Federal de­
partments or agencies; oonfidential- 

• • ity of proprietary information or 
data; utilization of Federal depart- 

" ments and agencies by agreement 
' (0 Publication of geological arid geophy­

sical maps and reports of lands of­
fered for lease. " . . . . .

(g) Implementation plan for coal lands 
exploration program; development

and transmittal to Congress; con­
tents.

(b) Stratigraphic drilling; scope; state­
ment of results. .

208-2. Report to Congress on leasing and 
production of coal lands; con- 

’ 'tents; recommendations; report 
by Attorney General on compe- 

,1. tition in coal industry and cfiec- 
tii eness of antitrust laws. 

Repealed. *i. ■ tv* •
. .  .4. OIL AN D  GAS

208a.

237.

241.
(»).
(c )

(d)

Delinquent royalty accounts under 
leases regulating development of. 
oil and gas on Federal lands; rec­
ommendations for corrective ac­
tion. ■’ ‘

5. OIL SHALE- 

Leases of lands.' ' :
'(b) [See nudn edition fdr Text]. 
Multiple use principle leases; gilsonite 

including all vein-type solid hydro­
carbons. *'• ;

OfTsite leases; single lease within Col­
orado to Federal lessee for disposal 
of waste and construction of facili­
ties; two separate lcases for devel­
opment on non-Federal lands; 

'  acreage, service, and transfer re- 
. strictions; mineral rights exclusion;

..  specific considerations affecting is­
suance; .terms and conditions pre­
scribed by Federal agency with jur­
isdiction over,.surface lands; other 
general provisions:'term of lease, 
lands .included, . and protective 
terms; annual .rentals: fair.market 
value, revision, and advance pay­
ments, option for distributions to
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State entities afTected by shale de­
velopment; other consistent leasing 
provisions applicable.

(e) Coordination of Federal and State 
planning processes, minimization of 
duplication of permits, avoidance of 
delays, and anticipation and mitiga­
tion of impacts of development;

specific considerations affecting is­
suance; recommendations of Gov­
ernor for guidance of Secretary: 
balance between national interest 
and State's interests; reasons for 
Secretary’s determination; written 
communication to Governor and 
publication in Federal Register.

1. GENERAL PROVISIONS

§ 181. Lands subject to disposition; persons entitled to  benefit*; reciprocal 
privileges; helium rights reserved

Deposits of coal, phosphate, sodium, potassium, oil, oil shale, gilsonite (including 
all vein-type solid hydrocarbons), or gas, and lands containing such deposits owned 
by the United States, including those in national fo rests, but excluding lands 
acquired under the Appalachian Forest Act, approved M arch 1, 1011 (36 S ta t  961), 
and those in incorporated cities, towns, and villages and  in national parks and 
monuments, those acquired under other Acts subsequent to February 25, 1920, and 
lands within the naval petroleum and oil-shale reserves, except as hereinafter 
provided, shall be subject to disposition in the form and manner provided by this 
chapter to citizens of the United States, or to associations o f  such citizens, or to any 
corporation organized under the laws of the United S ta tes, or o f any State or 
Territory thereof, or in the case of coal, oil, oil shale, o r  gas, to municipalities. 
Citizens of another country, the laws, customs, or regulations of which deny similar 
or like privileges to citizens or corporations of this country, shall not by stock 
ownership, stock holding, or stock control, own any in te rest in any lease acquired 
under the provisions of this chapter.

The term "oil" shall embrace all nongascous hydrocarbon substances other than 
those substances leasable as coal, oil shale, or gilsonite (including all vein-type solid 
hydrocarbons).

The term "combined hydrocarbon lease" shall refer to a  lease issued in a  special 
tar sand area pursuant to section 226 of this title a f te r  November 16, 1981.

The term "special tar sand area” means (1) an area designated by the Secretary of 
the Interior’s orders of November 20, 1980 (45 FR 76800-76801) and January 21, 
1981 (46 FR 6077-6078) as containing substantial deposits o f  tar sand.

The United States reserves the ownership of and the righ t to extract helium from 
all gas produced from lands leased or otherwise granted u nder the provisions of this 
chapter, under such rules and regulations as shall be prescribed by the Secretary of 
the Interior; Provided further, That in the extraction of helium from gas produced 
from such lands it shall be so extracted as to cause no substantial delay in the
delivery of gas produced from the well to the purchaser thereof.
(As nmendcd Nov. 16, 1981, P ub .L  97-73, § 1(1), (4), 95 otaL 1070.)

1981 'jnau taen t. Pub.L 97-78 substituted Short Title of 1976 Amendments. Section 1(a)
"gilsoniu- including all vein-type solid hydroear- of Pub.L 94-377, A ug. 4, 1976, SO Stat. I' 83, as
trons),” for "native asphalt, solid and semisolid amended by Pub.L  95-554, 5 8, Oct. 30. IV 78, 92
bitumen, and bituminous rock (including oil-im- Stat. 2075, provided that: "This Aci [en. cling
pregnated rock or sands from which oil is recover- sections 202a, 208-1 and 208-2 o f this title,
able only by special treatment after the deposit is amending sections 184, 191, 201, 203, 207, 209
mined or ouanied)" and added three paragraphs snd 332 of '*>“  lille- repealing sections 201-1 end
which defined "oil", "combined hydrocarbon 204 of this title, and enacting provisions set out . s
lease", and "special tar sand area", respectively. ™ !° under s' c*l0ns ,M > 201, former sectioi

201-1, 203 and form er secUon 204 of this title)
Short Title of 1981 Amendment. Puo.L may be cited as the 'Federal Coal Leasing Amcnd-

97-78, Nov. 16, 1981, 95 Stat. 1070, which gener- menls Act of 1976’. ' '
ally made provision for a combined hydrocarbon Strings Provision*. Provisions or Federal 
lease through an amendment of this section and Land Policy and Management Act o f 1976,
sections 182, 184, 209, 226, 241. 351, and 352 of Pub.L. 94-579, Oct. 21. 1976, 90 Stat. 2743, not
this title and the enactment o f provisions set out to be construed as perm itting any person to place,
as a note under this section, is popularly known as or allow to be placed, spent oil shale, c'c., on any
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Note 28a

cry of shale oil under the  Act or Feb. 25, 1920, 
•ectlnn 181 et seq. o f th is  title, see section 701(d) 
of Pub,L 94-579, set out a s  a note under section 
1701 of Title 43, Public Lands.

Construction tad  Applicability of 1981 Amend­
ments. Section 1(10), ( I I )  of Pub. L. 97-78 
provided that:

"(10) Nothing in this A c t [see Short Title of 
1981 Amendment note under this section] shall 
affect the taxable status o f  production from tar 
sand under the Crude Oil Windfall Profit Tax Act 
c t  1980 (Public Law 96-223), reduce the depletion 
allowance for production from  tar sand, or other­
wise affect the eaisting tax status applicable lo 
such production.

"(11) No provision o f th is  Act [se: Short Title 
of 1981 Amendment note under this section] shall 
apply to national parks, national monuments, or 
other lands where mineral leasing is prohibited by 
law. The Secretary o f the Interior shall apply the 
provisions of this Act to th e  Glen Canyon Nation­
al Recreation Area, and lo  any other units of the 
national park system w here mineral leasing is 
permitted, in accordance w ith  any applicable min­
erals manigement plan if  th e  Secretary finds that 
there will be no resulting significant adverse im­
pacts on the administration of such area, or on 
other contiguous units o f  the  national park sys­
tem."

Legislative History. F o r legislative history and 
purpose of Pub.l. 97-78, see 1981 U.S.Codc 
Cong, and Adm.Nrws p. 1740.

West’s Federal Forma
Complsint for establishment of oil shale claims, 

see 5 1725.

Weal's Federal Practice M anual
Classification of lands, see § 5572.
Geothermal resources, see { 5467.
Mineral leasing, see § 5391 et scq.
Multiple mineral development, see $ 5328.

Notes of Decisions

Application for leases 35 
Interpretation of contracts 28a

4. Purpose
This chapter was intended to promote wise 

development of natural resources and lo obtain for 
the public reasonable financial returns on assets 
belonging to the public. M ountain Sutler Legal 
Foundation v. Andrus, D.C.Wyo. 1980, 499 
F.Supp. 383.

7. Allens, disability of
In Issuing decision barring Kuwaiti citizens and 

corporations from acquiring interests in oil and 
gas leases on public lands under this chapter, 
Secretary of the Interior departed from clear legis­
lative purpose underlying th e  alien qualification 
provision of this chapter, th is  section being con­
cerned about discrimination against the United 
States citizens by foreign countries. Santa Fe 
Intern. Corp. v. Watt, D.C.Dcl.1984, 591 F.Supp. 
929.

Fact that Kuwait owned 200,000 shares of oil 
company which owned all the shares of another 
company which owned 26 percent of shares of

corporation proposing to construct northern tier 
oil pipeline did not establiin that Kuwait had 
“Hock ownership" In corporation propoaing to 
construct pipeline so u  to violate provision of this 
chapter prohibiting grant of right-of-way across 
federal lands to foreigners. No Oilportl v. Carter.
D.CWaah.1981, 520 F-Supp. 134.

18.  Generally
The Department of Interior's 1947 policy di­

rective known u  the Krug memorandum, which 
slated that lands located north of the elcvenlh 
standard parallel in Telon County, Wyoming, 
were withdrawn from leasing, with few creep (ions, 
was not contrary to law but was a proper exercise 
of the Secretary's discretionary power and author­
ity. Learned v. Watt, D.GWyo.l98l, 528 
F.Supp. 980.

23. Remedies of leasee
Where the United States reserves the mineral 

estate, together with the right to prospect for, 
mine, and remove the same, in a grant o f the 
surface estate, there is a servitude laid on the 
surface estate for the benefit of the mineral estate. 
Transweslem Pipeline Co. v. Kerr-McGee Corp..
C.A.N.M.I974, 492 F.2d 878, certiorari dismissed 
95 S.Ct. 691.

Fact that lessee o f mineral rights was granted 
exclusive right and privilege to mine, remove, and 
dispose o f all potassium and associated deposits 
and fact that surface owner, a pipeline company 
which had originally been granted a right-of-way 
to build a  compressor and which had subsequently 
acquired the land had taken the land in both 
instances subject to all valid existing rights defeat­
ed surface owner’s claim that Congress intended 
that pipeline facilities have surface support and 
that it was entitled lo lateral and subjscent sup­
port for its compressor station. Id.

Right o f lessee of mineral rights lo mine land 
prevailed over right o f pipeline company which 
held the surface rights in a grant from the United 
States which reserved the mineral estate to the 
government, and lessee of mineral rights was em­
powered to remove the minerals and, if necessary, 
to subside the surface in so doing. Id.

25. Jurisdiction
District court had jurisdiction to determine 

whether complaint, which was founded on this 
chapter and regulations promulgated pursuant 
thereto, stated a claim under federal law upon 
which relief could be granted. Pullman v. Chor- 
ney, D.C.Colo.1981. 509 F.Supp. 162, affirmed 
712 F.2d 447.

28a. Interpretation of contracts
Federal law does not govern all questions of 

contract interpretation involving leases issued un­
der this chapter, but it applies to questions with 
significant implication for federal policy and 
which require uniform resolution throughout fed­
eral system, and thus federal law governed deter­
mination o f whether Interior Department improp­
erly rejected individual applicants' olTeis to lease, 
after Iheir application cards were drawn, on basis 
that filing service company’s "Amendment and 
Disclaimer" of illegal standard contract clause 
was ineffective. Lowey v. Watt, 1982, 684 F.2d 
957, 221 U.S.App.D.C. 435.
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35. Application tor la ta  
Filing icrvicc'i disclaimer of any interest it may 

have had in its client's oil and gas lease* was valid 
Tor purposes of regulation which require* disclo* 
sure of all interests in lease, where fliing service's 
unilateral waiver of its rights was most speedy and 
cost efficient way to protect interest o f  its  clients, 
need for change was clear, and filing service was 
not coerced into relinquishing its rights under 
contract. Coyer v. Watt, C.A.Wyo.1983, 720 
F.2d 626, certiorari denied 104 S.Ct. 2346, 80 
L.Ed.2d 820.

Filing service company's "Amendment and Dis­
claimer" of illegal rsclusive sales agency clause 
contained in standard agreements clients executed 
before filing applications for noncompetitive leases 
to be issued punuanl lo this chapter was efliective 
to waive any illegal interest of the company in 
filed lease applications, even though the company 
received no new consideration for such “ Amend­
ment and Disclaimer” and did not give its clients 
immediate notice of such waiver, and even though 
the “Amendment and Disclaimer" was condition­
al in form. Lowey v. Watt, 1982, 684 F.2d 957, 
221 U.S App.D.C. 435.

Right lo be fairly and equally considered ap- 
plies only among competing applicants for fcdenl 
oil and gas leases filed under provisions of this 
chapter, and applicants for oil and gas lease* on 
Alaska North Slope land ultimately allocated lo 
Arctic Slope Regional Corporation under Alaska 
Native Cairns Settlement A n  o f 1971, section 
1601 et seq., of Title 43, therefore could not argue 
that they svere not fairly treated vis-a-vis such 
corporation. Rowe v. U.S., D.C.Alaska 1979,464 
F.Supp. 1060, afTtrmed in part, reversed in part on 
other grounds 633 F.2d 799, certiorari denied 101 
S.Ct. 2047, 451 U.S. 970, 68 LEd.2d 349.

Where applicant for federal oil and gas leases 
on Alaska North Slope lands filed simultaneous 
offers within preset deadline, fact that first-year 
rental payments under such offers were not re­
turnable did not indicate that Department of Inte­
rior agreed to  be bound to issuance of leases to 
successful drawees, and Secretary of Interior 
therefore was not prevented from rejecting ofTcrs 
and allocating lands in question to Arctic Slope 
Regional Corporation pursuant to Alaska Native 
Claims Settlement Act o f 1971, section 1601 et 
seq., of Title 43. Id.

§ 182. Lands disposed o f with reservation of deposits o f coal, and so forth

The provisions of this chapter shall also apply to all deposits of voal, phosphate, 
sodium, oil, oil shale, gilsonite (including ail vein-type solid hydrocarbons), or gas in 
the lands of the United States, which lands may have been or may be disposed of 
under laws reserving to the United States such deposits, with the right to prospect 
for, mine, and remove the same, subject to such conditions as are or may hereafter 
be provided by such laws reserving such deposits.
(As amended Nov. 16, 1981, Pub.L. 97 -78 , g 1(1), 95 S la t  1070.)

1981 Amendment. Pub.L. 97-78 substituted Legislative History. For legislative history r’.J 
“gilsonite (including all vein-type solid hydroair- purpose of Pub.L 97-78, see 1981 U.S.Code
bons)," for “native asphalt, solid and semisolid Cong. Adm.News, p. 1740.
bitumen, and bituminous rock (including oil-im­
pregnated rock or sands from which oil is recover- , v —. . .  ____. -
able only by special treatment after the deposit is We*‘ * Ftdtrl1 P r*ctlcc
mined or quarried)’’. Applicable lands, see § 5393.

§ 183. Cancellation of prospecting permits

West'* Federal Practice Manual 
Termination of leases and permits, see § 5401.

§ 184. Limitations on leases held, owned or controlled by persons, associations 
o r corporations

(a) Coal Ieaseo or permits, acreage; regulations

(1) No person, association, or corporation, or any subsidiary, affiliate, or persons 
controlled by or under common control with such person, association, or corporation 
shfll take, hold, own or control a t  one time, whether acquired directly from the 
Secretary under this chapter or otherwise, coal leases or permits on an aggregate of 
more than forty-six thousand and eighty acres in any one State and in no case 
greater than an aggregate of one hundred thousand acres in the United States: 
Provided, That any person, association, or corporation currently holding, owning, or 
controlling more than an aggregate o f one hundred thousand acres in the United 
States on the date of enactment o f this section shall not be required on account of 
this section to relinquish said leases o r  permits: Provided, further, That in no case 
shall such person, association, o r corporation be permitted to take, hold, own, or 
control any further Federal coal leases or permits until such time as their holdings,
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ownership, or control of Federal leases or permits has been reduced below an 
aggregate of one hundred thousand acres within the United States.

(2) Repealed. Pub.L  94-377, § 11(b), Aug. 4, 1976, 90 S ta t  1090.
[See main volume for text of (b) and (c)]

(d) O il o r  gtia Iraaca, acreage, A laska; op tlom , sem iannual ita tc m c n ta

(1) No person, association, or corporation, except as otherwise provided in this 
chapter, shall take, hold, own or control at one time, whether acquired directly from 
the Secretary under this chapter or otherwise, oil or gas leases (including options for 
such leases or interests therein) on land held under the provisions of this chapter 
exceeding in the aggregate two hundred forty-six thousand and eighty acres in any 
one State other than Alaska. Provided, however, That acreage held in special ta r 
sand areas shall not be chargeable against such State limitations. In the case of the 
State of Alaska, the limit shall be three hundred thousand acres in the northern 
leasing district and three hundred thousand acres in the southern leasing district, 
and the boundary between said two districts shall be 'the le ft limit of the Tanana 
River from the border between the United States and Canada to the confluence of 
the Tanana and Yukon Rivers, and the left limit of the Yukon River from said 
confluence to its principal southern mouth.

[See main volume for text of (2); (e) to (j)]
(k )  Unlaw ful trusta ; fo rfe itu re

Except as otherwise provided in this chapter, if any lands o r deposits subject to the 
provisions of this chapter shall be subleased, trusteed, possessed, or controlled by 
any device permanently, temporarily, directly, indirectly, tacitly, or in any manner 
whatsoever, so that they form a part of or are in any wise controlled by any 
combination in the form of an unlawful trust, with the consent of the lessee, 
optionee, or permittee, or form the subject of any contract o r conspiracy in restraint 
of trade in the mining or selling of coal, phosphate, oil, oil shale, gilsonite (including 
all vein-type solid hydrocarbons), gas, or sodium entered into by the lessee, optionee, 
or permittee or any agreement or understanding, written, verbal, or otherwise, to 
which such lessee, optionee, or permittee shall be a party, o f which hia or its output 
is to be or become the subject, to control the price or prices thereof or of any holding 
of such lands by any individual, partnership, association, corporation, or control in 
excess of the amounts of lands provided in this chapter, the lease, option, or permit 
shall be forfeited by appropriate court proceedings.

( / )  Rulea and  regu lations; no tice  to  and  consultation  with A tto rn ey  G eneral; app lication  o f  
a n ti tru s t  laws; defin itions

(1) A t each stage in the formulation and promulgation of rules and regulations 
concerning coal leasing pursuant to this chapter, and a t  each stage in the issuance, 
renewal, and readjustment of coal leases under this chapter, the Secretary of the 
Interior shall consult with and give due consideration to the views and advice of the 
Attorney General of the United States.

(2) No coal lease may be issued, renewed, or readjusted under this chapter until at 
least thirty days a fte r the Secretary of the Interior notifies the Attorney Genera! of 
the proposed issuance; renewal, or readjustment Such notification shall contain 
such information as the Attorney General may require in order to advise the 
Secretary of the Interior as to whether such lease would create or maintain a 
situation inconsistent with the antitrust laws. If the Attorney General advises the 
Secretary of the Interior tha t a  lease would create or maintain such a situation, the 
Secretary of the Interior may not issue such lease, nor may he renew or readjust 
such lease for a period not to exceed one year, as the case may be, unless he 
thereafter conducts a  public hearing on the record in accordance with subchaptcr II 
of chapter 5 of Title 5 and finds therein that such issuance, renewal, or readjustment 
i3 necessary to effectuate the purposes of this chapter, tha t it  is consistent with the 
public interest, and that there are no reasonable alternatives consistent with this 
chapter, the antitrust laws, and the public interest.

(3) Nothing in this chapter shall be deemed to convey to any  person, association, 
corporation, or other business organization immunity from civil or criminal liability, 
or to create defenses to actions, under any antitrust law.

(4) As used in this subsection, the term "antitrust law” means—
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(A) the Act entitled “An Act to protect trade and commerce against unlawful 
restraints and monopolies", approved July 2, 1890 (15 U.S.C.A. § 1 et seq.), as 
amended;

(B) the Act entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes", approved October 15, 1914 
(15 U.S.C.A. § 12 et seq.), as amended;

(C) the Federal Trade Commission Act (15 U.S.C.A. § 41 et seq.), as amended;
(D) sections 73 and 74 of the Act entitled “An Act to reduce taxation, to 

provide revenue for the Government, and for other purposes", approved,August 
27, 1894 (15 U.S.C.A. §§ 8 and 9), as amended; or

(E) the Act of June 19, 1936, chapter 592 (15 U.S.C.A. §§ 13, 13a, 13b, and 
21a).

(As amended Aug. 4, 1976, P u b .L  94-377, §§ 11, 16, 90 S ta t  1090, 1091; Nov. 16, 1981, Pub.L.
97-78, } 1(2), (6), 95 S ta t  1070.)

References In T e x t The dstc of enactment of 
this section, referred to in subscc. («XI). probably 
means the dale o f enactment of Pub. L  94-377, 
which was Aug. 4, 1976.

The Act entitled “An Act to protect trade and 
commerce against unlawful restraint! and mono­
polies”, approved July 2, 1890, as amended, re­
ferred to in subscc. (/X4XA), is Act July 2, 1890, 
c. 647, 26 Slat. 209, as amended, known as the 
Sherman Act, which is classified to sections I to 7 
o f Title 15, Commerce and Trade. For complete 
classification of this Act to the Code, see Short 
Title note set out under section I of Title 15 and 
Tables volume.

The Act entitled “An Act to supplement exist­
ing laws against unlawful restraints and monopo­
lies, and for other purposes", approved October 
15, 1914, as amended, referred to in subsec. 
(«'X4XB). is Act Oct. 15, 1914, c. 323, 38 StaL 
730, as amended, known as tbe Clayton Act, and 
is classified generally to sections 12, 13, 14 to 19, 
20, 21, and 22 to 27 of Title 15, Commerce and 
Trade, and sections 52 and 53 of Title 29, Labor. 
For further details and complete classification of 
this Act to the Code, see References in Text note 
set out under section 12 o f Title 15 and Tables 
volume.

The Federal Trade Commission Act, referred to 
in subsec. (/X 4X Q . is Act Sept. 26, 1914, c. 311, 
38 Stat. 717, as amended, which is classified gen­
erally to subchapter I (section 4 L e t seq.) o f  
chapter 2 o f Title 15, Commerce and Trade. For 
complete classification of this Act to the Code, see 
section 58 of Title 15 and Tables volume.

Sections 73 and 74 o f the Act entitled "An Act 
to reduce taxation, to provide revenue for the 
Government, and for other purposes", approved 
August 27, 1894, as amended, re la ted 'Ip  In tub- 
sec. (fX4XD), are sections 7 J and 7-t o f  Act Aug. 
27, 1894, c. 349, 28 Stat: 509, popularly known as 
the Wilson TarilT Act, and are classified to sec­
tions 8 and 9 of Title 15.

The Act of June 19, 1936, chapter 592, referred 
to in subsec. (/ X4XE), is Act June 19, 1936, c. 
592, 49 Slat. 1526, known as the Robinson-Pat- 
man Anti-discrimination Act, which enacted sec­
tions 13a, 13b, and 21a of Title 15, Commerce and 
Trade, and amended section 13 of Title 15. For 
complete classification or this Act to the Code, see 
Short title note set out under section 13 ofTille 15 
and Tables volume.

Codification. “Subchapter II of chapter 5 of 
Title 5" was substituted for “the Administrative

Procedure Act" on authority of section 7(b) of 
Pub. L  89-554, Sept. 6, 1966, 80 Stat. 631, 
section I of which enacted Title 5, Government 
Organization and Employees.

1981 Amendment. Subscc. (dXI). Pub.L. 
97-78, § 1(5), nddcd proviso that acreage held in 
special tar sand areas not be chargeable against 
State limitations.

Subscc. (k). Pub.L  97-78, § 1(2), substituted 
"gilsonitc (including all veintype solid hydrocar­
bons)," for “native asphalt, solid and azmisolid 
bitumen, bituminous rock,".

1976 Amendment. Subsec. (aXO- Pub.L
94-377, } 11(e), added “o r any subsidiary, affil­
iate, or persons controlled by or under common 
control with such person, association, or corpora­
tion" preceding “shall take, hold, own or con­
trol", “and in no case greater than an aggregate of 
one hundred thousand acres in the United States" 
following “ in any one State," the proviso relating 
to the non-relinquishment of leases or permits by 
an entity owning or controlling more than an 
aggregate of one hundred thousand acres, and the 
proviso prohibiting the ownership or control o f 
further Federal leases or permits until reduction 
to below an aggregate of one hundred thousand 
acres.

Subsec. (aX2). Pub.L  94-377, § 11(b), struck 
out subscc. (aX2) providing for application-, hear­
ing and  granting of'additional acreage, not to! 
exceed 5120 acres in any one State, to *  person, 
association or corporation requiring such extra 
acreage to carry on business economically, and the 
subsequent reevaluation of such entity's continu­
ing need for such extra acreage.

Subsec. (1). Pub.L  94-377, § 15, added sub­
sec. (/).

Transfer of Functions. The functions o f the 
Secretary o f the Interior, referred to in subsec. ( /) , 
to promulgate regulations under this ch ap ta  relat­
ing to the fostering or competition for Federal 
leases, the implementation of alternative bidding 
systems authorized for the award of Federal leas­
es, the establishment of diligence requirements for 
operations conducted on Federal leases, the set­
ting o f rates for production of Federal leases, and 
the specifying of the procedures, terms, and condi­
tions for the acquisition and disposiu'on of Federal 
royalty interests taken In kind, were transferred to 
the Secretary of Energy by section 7152(b) ofTille 
42, The Public Health and Welfare. Section 
7152(b) o r Title 42 was repealed by Pub. L  
97-100, Title II, $ 201, Dec. 23, 1981, 95 Stel.#
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1407, and the functions of tbe Secretary of Energy 
were relumed to the Secretary of the Interior. 
See House Report No. 97-315, pp. 25,26, Nov. 5, 
1981.

Valid Existing Rights Unaffected by Repeal of 
Subsec. (aX2> by FubJL 94-377. Section 11(b) of 
Pub.L  94-377 provided in part that repeal by 
such section of subscc. (aX2) of this section is 
subject to valid existing rights.

Legislative History. For legislative history and 
purpose of Pub.L 94-377, see 1976 US.Code 
Cong, and Adm.News, p. 1943. See, also, Pub.L 
97-78, 1981 U.S.Code Ceng, and Adm.News, p. 
1740.

West's Federal Forms
Forfeiture proceedings, matters pertaining to, 

tee { 5891 et seq.

West's Federal Practice Manual 
Acreage limitations, sec § 5395.
Coal acreage, see } 5429.
Lease option limitations, see § 5404.
Phosphate leases and permits, see § 5440. 
Sodium leases and permits, see $ 5436.

Notes of Decisions

Bona fide purchasers
Date of assignment 9a 

Power of Secretary 2a 
Purpose la  
Remand 12a

la . Purpose 
The bona fide purchaser amendment to this 

section was added to protect bona fide purchasers 
or federal oil and got leases who acquired their 
holdings in good faith from the possible conse­
quences o r  violations o f this ch ap ta  by their 
predecessors in title; to foster development o f oil 
end gas resources on public lands and to protect 
innocent investors and operators. Winkler v. An­
drus; eA.Wyo-.l980; 614, F; 2d. 707, on remand 
494 F.Supp, 946.

2. Contract rights generally 
Applicants lor federal .off and  gas leases on 

Alaska North Slope bad no cognizable contract or 
property in taesf In such leases or their issuance, 
and Secretary o f  Interior therefore wax udder no 
requirement to Issue o r reject such- leases before 
upholding land selections and subsequent convey­
ances to Arctic Siope Regional Corporation pur­
suant to Alaska Native Claims Settlement Act of 
1971, section 1601 ct seq. of Title 43. Rowe v. 
U.S., D.C.Alaska 1979, 464 F.Supp. 1060, af- 
firmed in part, reversed in part on other grounds 
633 F.2d 799, certiorari denied 101 S.Ct. 2047, 
451 U.S. 970, 68 LEd.2d 349.

2a. Power of Secretary 
The Secretary of Interior has broad authority to 

cancel oil and gas leases for violations of this 
chap ta  and regulations thereunder, as well as for 
administrative errors committed before the lease 
w u  Issued; however the Secretary’s authority is 
limited by the bona fide purchaser amendment to 
this section. W inkla v. Andrus, C.A.Wyo.1980, 
614 F.2d 707, on remand 494 F.Supp. 946.

3. Private transactions
Defendant w u  a bona fide purchaser o f federal 

oil and g u  lease, without actual or implied knowl­
edge of any facts which would have put him on 
notice of an unrecorded assignment by his vendor 
to tn o th a , or which would have created a further 
duly to inquire thereinto, where the price defend­
ant paid w u  low but not unreasonably so in view 
of the short remaining lease term and the highly 
speculative nature of the investment, where the 
Bureau of Land Management records were not 
such u  to creale a  duly o f further inquiry into 
matters not of record at the Bureau, and where 
the vendor's statement that the assignment would 
be without w srnnty w u  not unusual but, in fact, 
w u  the expected course of conduct. O'Kane v. 
Walker, CA.N.M.I977, 561 F.2d 207.

5. Cancellation of leases
Federal lease could not be cancelled administra­

tively because it w u  a currently-producing oil and 
g u  lease. Naartex Consulting Corp. v. Watt. 
1983, 722 F.2d 779, 232 U.S.App.D.C 293, cer­
tiorari denied 104 S.C t 2399.

7. Boos fide parchasert
Interior Beard of Land Appeals' conclusion 

Ihsl Bureau of Land Management records did not 
furnish assignees of first drawees in simultaneous 
drawings for noncompetitive oil and gas leases on 
public land with notice that b ro k a  for first 
drawees might have impermissible inloest in leas­
es w u  supported by substantial evidence, and 
therefore assignees of lin t drawees were bona fide 
purchasers and assignee o f second drawees could 
not contest issuance of leases to fint drawees, 
even if l in t drawees were unqualified by broker's 
alleged interest and issuance w u  thus improper. 
Geosearch, Inc. v. W att, CA.W yo.I983. 721 V2A 
694, certiorari denied 104 S.Ct. 2347, 80 L.Ed.2d 
820.

Although actions of the Wyoming state office of 
the Bureau of Land Management in issuing oil 
and g u  lease to second drawee prior to termi­
nation o f 90-day appeal period and misdirected 
efforts o f lin t drawee, whose application was re­
jected, in filing his appeal in the wrong state and 
lh a e a f la  omitting lo file a stay or notice o f lis 
pa.dens in the proper federal judicial district 
could not be condoned; such actions did nor 
charigp the  fact that the. assignee of the lease, whcr 
took, the  assignment from Hie second drawee with­
out exercising reasonable prudence, w u  not a 
“bona fide purchaser” within the meaning o f this 
section. Winkler v. Andrus, D.GWyo.1980, 494 
F.Sfupp. 94ft

9.  Examination of record*
In order for an assignee of a federal mineral 

lease to be protected u  a bona fide purchaser, 
examination of Bureau o f Land Management 
records must be made; however, assigned are not 
required to go outside the records relating to the 
particular parcel of land assigned, which records 
are kept in the Bureau state office. Winkler v. 
Andrus, GA.Wyo.19S0, 614 F.2d 707, on remand 
494 F.Supp. 946.

9a.  D ite of assignment
For purpose of determining w hetha usignee of 

oil and g u  lease w u  a bona fide purchaser within 
tbe meaning o f this section, it w u  the date o f the 
assignment which w u  critical u  to the bona fides
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of the ajsignee. Winkler v. Andrus, C.A.Wyo. 
1980, 614 F.2d 707.

12s. Remand 
Appeals from series of orders entered in contro­

versy pertaining to drawing of noncompetitive oil 
and gas lease offers were remanded lo permit 
district court to take evidence as lo whether oil 
and gas lease assignee's constructive knowledge of 
the existence of administrative proceeding involv­
ing a contest between first drawee and the assign­
ee's assignor, together with knowledge that the 
90-day period tc commence an action for judicial 
review had not run out served to disqualify the 
assignee from the status of bona fide purchaser

under this section. Winkler v. Andrus, GA.Wyo. 
1980, 614 F.2d 707.

13. Review 
Secretary of Interior’s decision to review appli­

cations for oil and gas leases on Alaska North 
Slope lands and allocation of such lands lo Arctic 
Slope Regional Corporation pursuant to Alaska 
Native Claims Settlement Act of 1971, section 
1601 et seq., o f Title 4], was well within his 
discretion and not subject to review in federal 
district court. Rowe v. U S.. D.GAlaska 1979, 
464 FSupp. 1060, affirmed in part, reversed in 
part on other grounds 633 F.2d 799, certiorari 
denied 101 S.CI. 2047, 451 U S  970, 68 L.Ed.2d 
349.

§ 185. Rights-of-way for pipelines through Federal lands 

(is) G ran t o f  au tho rity

Rights-of-way through any Federal lands may be granted by the Secretary of the 
Interior or appropriate agency head for pipeline purposes for the transportation of 
oil, natural gas, synthetic liquid or gaseous fuels, or any refined product produced 
therefrom to any applicant possessing the qualifications provided in section 181 of 
this title in accordance with the provisions of this section.

(b) D efinitions

(1) For the purposes of this section “Federal lands" means all lands owned by the 
United States except lands in the National Park System, lands held in tru st for an 
Indian or Indian tribe, and lands on the Outer Continental Shelf. A right-of-way 
through a Federal reservation shall not be granted if the Secretary or agency head 
determines that it would be inconsistent with the purposes of the reservation.

(2) "Secretary" means the Secretary of the Interior.

(3) "Agency head” means the head of any Federal department or independent 
Federal office or agency, other than the Secretary of the Interior, which has 
jurisdiction over Federal lands.

(c) Inter-agency coord ina tion

( 1) Where the surface of all of the Federal lands involved in a proposed right-of- 
way or permit is under the jurisdiction of one Federal agency, the agency head, 
rather than the Secretary, is authorized to grant or renew the right-of-way or permit 
for the purposes set forth in this section.

(2) Where the surface of the Federal lands involved is administered by the 
Secretary or by two or more Federal agencies, the Secretary is authorized,- after 
consultation with the agencies involved, to grant or renew rights-of-way or permits 
through the Federal lands involved. The Secretary may enter into interagency 
agreements with all other Federal agencies having jurisdiction over Federal lands 
for the purpose of avoiding duplication, assigning responsibility, expediting review of 
rights-of-way or permit applications, issuing joint regulations, and assuring a deci­
sion based upon a comprehensive review of all factors involved in any right-of-way 
or permit application. Each agency head shall administer and enforce the provisions 
of this section, appropriate regulations, and the terms and conditions of rights-of- 
way or permits insofar as they involve Federal lands under the agency head's 
jurisdiction.

(d> W idth lim itations

The width of a right-of-way shall not exceed fifty feet plus the ground occupied by 
the pipeline (that is, the pipe and its related facilities) unless the Secretary or agency 
head finds, and records the reasons for his finding, that in his judgment a wider 
right-of-way is necessary for operation and maintenance after construction, or to 
protect the environment or public safety. Related facilities include but are not 
limited to valves, pump stations, supporting structures, bridges, monitoring and 
communication devices, surge and storage tanks, terminals, ronds, airstrips and

m
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campsites, and they need not necessarily be connected or contiguous to the pipe and 
may be the subjects of separate rightsof-way.

(e) T em porary  perm its

A right-of-way may be supplemented by such temporary permits for the use of 
Federal lands in the vicinity of the pipeline as the Secretary or agency head finds are 
necessary in connection with construction, operation, maintenance, or termination of 
the pipeline, or to protect the natural environment or public safety.

( 0  R egulatory au thority

Rights-of-way or permits granted or renewed pursuant to this section shall be 
subject to regulations promulgated in accord with the provisions of this section and 
shall be subject to such terms and conditions as the Secretary or agency head may 
prescribe regarding extent, duration, survey, location, construction, operation, main­
tenance, use, and termination.

(g) P ipeline oafety

The Secretary or agency head shall impose requirements for the operation of the 
pipeline and related facilities in a manner that will protect the safety of workers and 
protect the public from sudden ruptures and slow degradation of the pipeline.

(h ) E nvironm ental protection

(1) Nothing in this section shall be construed to amend, repeal, modify, or change 
in any way the requirements of section 102(2XC) [42 U.S.C.A. § 4S32(2XC) ] or any 
other provision of the National Environmental Policy Act of 1969 [42 UJS.C.A. § 4321 
et seq.].

(2) The Secretary or agency head, prior to granting a right-of-way or permit 
pursuant to this section for a new project which may have a significant impact on the 
environment, shall require the applicant to submit a plan of construction, operation, 
and rehabilitation for such rightof-way or permit which shall comply with this 
section. The Secretary or agency head shall issue regulations or impose stipulations 
which shall include, but shall not be limited to: (A) requirements for restoration, 
revegetation, and curtailment of erosion of the surface of the land; (B) requirements 
to insure that activities in connection with the right-of-way or permit will not violate 
applicable air and water quality standards nor related facility siting standards 
established by or pursuant to law; (C) requirements designed to control or prevent (i) 
damage to the environment (including damage to fish and wildlife habitat), (ii) 
damage to public or private property, and (iii) hazards to public health and safety; 
and (D) requirements to protect the interests of individuals living in the general area 
of the right-of-way or permit who rely on the fish, wildlife, and biotic resources of 
the area for subsistence purposes. Such regulations shall be applicable to every 
right-of-way or permit granted pursuant to this section, and may be made applicable 
by the Secretary or agency head to existing rights-of-way or permits, or rights-of- 
way or permits to be renewed pursuant to this section.

(I) D isclosure

If the applicant is a partnership, corporation, association, or other business entity, 
the Secretary or agency head shall require the applicant to disclose the identity of 
the participants in the entity. Such disclosure shall include where applicable (1) the 
name and address of each partner, (2) the name and address of each shareholder 
owning 3 per centum cr more of the shares, together with the number and 
percentage of any class of voting shares of the entity which Buch shareholder is 
authorized to vote, and (3) the name and addre i of each affiliate of the entity 
together with, in the case of an affiliate controlled by the entity, the number of 
shares and the percentage of any class of voting stock of that affiliate owned, 
directly or indirectly, by that entity, and, in the case of an affiliate which controls 
that entity, the number of shares and the percentage of any class of voting stock of 
that entity owned, directly or indirectly, by the affiliate.

(j) Technical and  financial capability

The Secretary or agency head shall grant or renew a right-of-way or permit under 
this section only when he is satisfied that the applicant has the technical and 
financial capability to construct, operate, maintain, and terminate the project for#
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which the right-of-way or permit is requested in accordance with the requirements of 
this section.

(k ) Public hearing*

The Secretary or agency head by regulation shall establish procedures, including 
public hearings where appropriate, to give Federal, State, and local government 
agencies and the public adequate notice and an opportunity to comment upon 
right-of-way applications filed after the date of enactment of this subsection.

( / )  R eim bursem ent o f  costa

The applicant for a right-of-way or permit shall reimburse the United States for 
administrative and other costs incurred in processing the application, and the holder 
of a right-of-way or permit shall reimburse the United States for the cost incurred in 
monitoring the construction, operation, maintenance, and termination of any pipeline 
and related facilities on such right-of-way or permit area and shall pay annually in 
advance the fair market rental value of the right-of-way or permit, as determined by 
the Secretary or agency head.

(m ) Bonding

Where he deems it appropriate the Secretary or agency head may require a holder 
of a right-of-way or permit to furnish a bond, or other security, satisfactory to the 
Secretary or agency head to secure all or any of the obligations imposed by the 
terms and conditions of the right-of-way or permit or by any rule or regulation of the 
Secretary or agency head.

(n ) D uration  o f  g ran t

Each right-of-way or permit granted or renewed pursuant to this section shall be 
limited to a reasonable term in light 9f  all circumstances concerning the project, but 
in no event more than thirty years. In determining the duration of a right-of-way 
the Secretary or agency head shall, among other things, take into consideration the 
cost of the facility, its useful life, and any public purpose it serves. The Secretary or 
agency head shall renew any right-of-way, in accordance with the provisions of this 
section, so long as the project is in commercial operation and is operated ruid 
maintained in accordance with all of the provisions of this section.

(0) Suspension o r  te rm ina tion  o f  right-of-w ay

(1) Abandonment of a right-of-way or noncompliance with any provision of this 
section may be grounds for suspei .ion or termination of the right-of-way if (A) after 
due notice to the holder of the right-of-way, (B) a reasonable opportunity to comply 
with tills section, and (C) an appropriate administrative proceeding pursuant to 
section 554 of Title 5, the Secretary or agency head determines that any such ground 
exists and that suspension or termination is justified. No administrative proceeding 
shall be required where the right-of-way by its terms provides that it terminates on 
the occurrence of a  fixed or agreed upon condition, event, or time.

(2) If the Secretary or agency head determines tha t an immediate temporary 
suspension of activities within a right-of-way or permit area is necessary to protect 
public health or safety or the environment, he may abate such activities prior to an 
administrative proceeding.

(3) Deliberate failure of the holder to use the rightof-way for the purpose for 
which it was granted or renewed for any continuous two-year period shall constitute 
a rebuttable presumption of abandonment of the right-of-way: Provided, That where 
the failure to use the rightof-way is due to circumstances not within the holder’s 
control the Secretary or agency head is not required to commence proceedings to 
suspend or terminate the rightof-way.

(p) Jo in t m e  o f rights-of-way

In order to minimize adverse environmental impacts and the proliferation of 
separate rights-of-way across Federal lands, the utilization of rightsof-way in 
common shall be required to the extent practical, and each rightof-way or permit 
shall reserve to the Secretary or agency head the right to grant additional rightsof- 
way or permits for compatible uses on or adjacent to rightsof-way or permit area 
granted pursuant to this section.$
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(q) Statute*
No rightsof-way for the purposes provided for in this section shall be granted or 

renewed across Federal lards except under and subject to the provisions, limitations, 
and conditions of this section. Any application for a rightof-way filed under any 
other law prior to the effective date of this provision may, a t the applicant's option, 
be considered as an application under this section. The Secretary or agency head 
may require the applicant to submit any additional information he deems necessary 
to comply with the requirements of this section.

(r) Com m on carrier*
(1) Pipelines and related facilities authorized under this section shall be construct­

ed, operated, and maintained as common carriers.
(2XA) The owners or operators of pipelines subject to this section shall accept, 

convey, transport, or purchase without discrimination all oil or gas delivered to the 
pipeline without regard to whether such oil or gas was produced on Federal or 
non-Federal lands.

(B) In the case of oil or gas produced from Federal lands or from the resources on 
the Federal lands in the vicinity of the pipeline, the Secretary may, after a full 
hearing with due notice thereof to the interested parties and a proper finding of 
facts, determine the proportionate amounts to be accepted, conveyed, transported or 
purchased.

(3XA) The common carrier provisions of this section shall not apply to any natural 
gas pipeline operated by any person subject to regulation under the Natural Gas Act 
[15 U.S.C.A. § 717 et seq.] or by any public utility subject, to regulation by a State or 
municipal regulatory agency having jurisdiction to regulate the rates and charges 
for the sale of natural gas to consumers within the State or municipality.

(B) Where natural gas not subject to State regulatory or conservation laws 
governing its purchase by pipelines is offered for sale, each such pipeline shall 
purchase, without discrimination, any such natural gas produced in the vicinity of 
the pipeline.

(4) The Government shall in expre-s terms reserve and shall provide in every 
lease of oil lands under this chapter that the lessee, assignee, or beneficiary, if 
owner or operator of a controlling interest in any pipeline or of any company 
operating the pipeline which may be operated accessible to the oil derived from lands 
under such lease, shall a t reasonable rates and without discrimination accept and 
convey the oil of the Government or of any citizen or company not the owner of any 
pipeline operating a lease or purchasing gas or oil under the provisions of this 
chapter.

(5) Whenever the Secretary has reason to believe that any owner or operator 
subject to this section is not operating any oil or gas pipeline in complete accord with 
its obligations as a common carrier hereunder, he may request the Attorney General 
to prosecute an appropriate proceeding before the Secretary of Energy or Federal 
Energy Regulatory Commission or any appropriate State agency or the United 
States district court for the district in which the pipeline or any part thereof is 
located, to enforce such obligation or to impose any penalty provided therefor, or the 
Secretary may, by proceeding as provided in this section, suspend or terminate the 
said grant of right-of-way for noncompliance with the provisions of this section.

(6) The Secretary or agency head shall require, prior to granting or renewing a 
rightof-way, that the applicant submit and disclose all plans, contracts, agreements, 
or other information or material which he deems necessary to determine whether a 
right-of-way shall be granted or renewed and the te rn s  and conditions which should 
be included in the right-of-way. Such information may include, but is not limited to:
(A) conditions for, and agreements among owners or operators, regarding the 
addition of pumping facilities, looping, or otherwise increasing the pipeline or 
terminal's throughput capacity in response to actual or anticipated increases in 
demand; (B) conditions for adding or abandoning intake, offtake, or storage points 
or facilities; and (C) minimum shipment or purchase tenders.

(*) Right-of-way corridor*
In order to minimize adverse environmental impacts and to prevent the prolif­

eration of separate rights-of-way across Federal lands, the Secretary shall, in
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consultation with other Federal and State agencies, review the need for a national 
system of transportation and utility corridors across Federal lands and Bubir.it a 
report of his findings and recommendations to the Congress and the President by 
July 1, 1975.

(t) Existing  righU-of-way

The Secretary or agency head may ratify and confirm any right-of-way or permit 
for an oil or gas pipeline or related facility that was granted under any provision of 
law before the effective date of this subsection, if it is modified by mutual 
agreement to comply to the extent practical with the provisions of this section. Any 
action taken by the Secretary or agency head pursuant to this subsection shall not be 
considered a major Federal action requiring a detailed statement pursuant to section 
102(2)(C) [42 U.S.C.A. § 4332(2XC) ] of the National Environmental Policy Act of 
1970 (Public Law 90-190; 42 U.S.C.A. § 4321).

(u ) L im itations on  export

Any domestically produced crude oil transported by pipeline over rights-of-way 
granted pursuant to this section, except such crude oil which is either exchanged in 
similar quantity for convenience or increased efficiency of transportation with 
persons or thp government of an adjacent foreign state, or which is temporarily 
exported for convenience or increased efficiency of transportation across parts of an 
adjacent foreign state and reenters the United States, shall be subject to all of the 
limits ions and licensing requirements of the Export Administi-tion Act of 1979 (50 
U.S.G.App. 2401 and following) and, in addition, before any crude oil subject to this 
section may be exported under the limitations and licensing requirements and 
penalty and enforcement provisions of the Export Administration Act of 1979 the 
President must make and publish an express finding that such exports will not 
diminish the total quantity or quality o f petroleum available to the United States, 
and are in the national interest and are in accord with the provisions of the Export 
Administration Act of 1979: Provided, That the President shall submit reports to the 
Congress containing findings made under this section, and after the date of receipt 
of such report Congress shall have a period of sixty calendar day3, thirty days of 
which Congress must have been in session, to consider whether exports under the 
terms of this section are in the national in terest If  the Congress within this time 
period passes a concuTent resolution of disapproval stating disagreement with the 
President's finding concerning the national interest, further exports made pursuant 
to the aforementioned Presidential findings shall cease.

(r)  State standards

The Secretary or agency head shall take into consideration and to the extent 
practical comply with State standards for right-of-way construction, operation, and 
maintenance.

(w ) Report*

(1) The Secretary and other appropriate agency heads shall report to the House 
and Senate Committees on Interior and Insular Affairs annually on the administra­
tion of this section and on the safety and environmental requirements imposed 
pursuant thereto.

(2) The Secretary or agency head shall notify the House and Senate Committees 
on Interior and Insular Affairs promptly upon receipt of an application for a 
right-of-way for a pipeline twenty-four inches or more in diameter, and no right-of- 
way for such a pipeline shall be granted until sixty days (not counting days on which 
the House of Representatives or the Senate has adjourned for more than three days) 
after a notice of intention to grant the right-of-way, together with the Secretary's or 
agency head's detailed findings as to terms and conditions he proposes to impose, 
has been submitted to such committees, unless each committee by resolution waives 
the waiting period.

(3) Periodically, but at least once a year, the Secretary of the Department of 
Transportation shall cause the examination of all pipelines and associated facilities 
on Federal lands and shall cause the prompt reporting of any potential leaks or 
safety problems.

(4) The Secretary of the Department of Transportation shall report annually to 
the Pre: dent, the Congress, the Secretary of the Interior, and the Secretary of
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Energy any potential dangers of or actual explosions, or potential or actual spillage 
on Federal lands and shall include in such report a statement of corrective action 
taken to prevent such explosion or spillage.

(x) Liability
(1) The Secretary or agency head shall promulgate regulations and may impose 

stipulations specifying the extent to which holders of rights-of-way and permits 
under this chapter shall be liable to the United States for damage or injury incurred 
by the United States in connection with the right-of-way or permit. Where the 
right-of-way or permit involves lands which are under the exclusive jurisdiction of 
the Federal Government, the Secretary or agency head shall promulgate regulations 
specifying the extent to which holders shall be liable to third parties for injuries 
incurred in connection with the right-of-way or perm it

(2) The Secretary or agency head may, by regulation or stipulation, impose a 
standard of strict liability to govern activities taking place on a rightof-way or 
permit area which the Secretary or agency head determines, in his discretion, to 
present a foreseeable hazard or risk of danger to the United States.

(3) Regulations and stipulations pursuant to this subsection shall not impose strict 
liability for damage or injury resulting from (A) an act of war, or (B) negligence of 
the United States.

(4) Any regulation or stipulation imposing liability without fault shall include a 
maximum limitation on damages commensurate with the foreseeable risks or haz­
ards presented. Any liability for damage or injury in excess of this amount shall be 
determined by ordinary rules of negligence.

(5) The regulations and stipulations shall also specify the extent to which such 
holders shall indemnify or hold harmless the United States for liability, damage, or 
claims arising in connection with the right-of-way or permit

(6) Any regulation or stipulation promulgated or imposed pursuant to this section 
shall provide that all owners of any interest in, and all affiliates or subsidiaries of 
any holder of, a right-of-way or permit shall be liable to the United States in the 
event that a claim for damage or injury cannot be collected from the holder.

(7) In any case where liability without fault is imposed pursuant to this subsection 
and the damages involved were caused by the negligence of a  third party, the rules 
of subrogation shall apply in accordance with the law of the jurisdiction where the 
damage occurred.

(y) Antitrust laws
The grant of a right-of-way or permit pursuant to this section shall grant no 

immunity from the operation of the Federal antitrust laws.
(As am ended Nov. 16, 1973, Pub.L. 93-153, Title I, § 101; 87 S ta t  576; Aug. 4, 1977, P u b .L
95-91, T itle  I l f , .§{ 301(b), 306, T ide IV, J  402(a), (b), Title VII, 5§. 703, 707, 91 S ta t  578, 581, 
583, 584,606, 6 0 7 ;'Ju ly  12, 1985, P u b .L  99-64, Tide I, § 123(b), 99 S ta t  156.)

Unconstitutionally o f Legislative Veto Provisions!
The provisions ofsectidtr 1254(c)(2) o f Title 5, Aliens■ and Nationality, 

which authorize a House o f Congress, by resolution, to invalidate an 
action of the Executive Branch, were declared unconstitutional in Immi­
gration and Naturalization Service v. Chadha, 1985, 108 S.CL 2764. See 
similar provisions in subsec. (u) of this section.

References In Text. The National Environ- live date of this subsection, referrrd to in subsec.
mental Policy Act of 1969, referred to in subsec. (t). probably mean the date o f approval o f Pub. L.
(hXD. is Pub. L  91-190, Jan. 1. 1970, 83 Slat. 93-153. which was Nov. 16. 1973.
852, as amended, which is classified generally to The Natural Gas Act, referred to in subsec.
chapter 55 (section 4321 et seq.) of Title 42, The (rX3XA), is Act June 21, 1938, c. 556, 52 Stat.
Public Health and Welfare. For complete classifi- 821, as amended, which is classified generally to
cation of this Act to the Code, see Short Title note chapter I5B (section 717 et seq.) of Title 15,
set out under section 4321 of Title 42 and T-bles Commerce and Trade. For complete classifica-
volume. lion of this Act to the Code, see section 7l7w of

The date of enactment of this subsection, re- Title 15 and Tables volune.
ferred to in subsec. (k), the effective date of this The Export Administration Act of 1979, re-
provision, referred to in subsec. (q), and the effec- ferred to in subsec. (u). is Pub.L 96-72, Sept. 29,
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1979, 93 Stat. 503, as amended, which is clauificd 
principally lo section 2401 ct scq. of the Appendix 
to Title 50, War and National Defense. For 
complete classification of this Act lo the Code, sec 
Short Title note set out under section 2401 of the 
Appendix to Title 50 and Tables.

The Export Administration Act of 1969, re­
ferred to in suhsec. (u), is Pub. L. 91-184, Dec. 
30, 1969, 83 Stat. 841, as amended, which was 
formerly classified to sections 2401 to 2413 of 
Title 50, App., War and National Defense, and 
was terminated on Sept. 30, 1979, pursuant to the 
terms of that Act.

The federal antitrust laws, referred to in subsec. 
(y), are classified generally to section 1 et seq. of 
Title 15.

1985 Amendment Subsec. (u). Pub. L. 99-64, 
§ !23(bXI), substituted "Export Administration 
Act of 1979 (50 U.S.GApp. 2401 and following)" 
for “ Export Administration Act of 1969 (Act of 
December 30. 1969; 83 S tat 841)".

Pub. L  99-64, { 123(b)(2), substituted "Export 
Administration Act o f 1979" for "Export Admin­
istration Act of 1969“ following "enforcement 
provisions of the”  and again following "accord 
with the provisions of the".

1973 Amendment. Pub.L. 93-153 completely 
rewrote the section substituting 25 subsecs, let­
tered (a) through (y) covering all aspects of the 
granting of rights-of-way for pipelines through 
Federal lands for the former single unlettered 
paragraph under which rights-of-way of 25 feet on 
each side of the pipeline could be granted and 
under which the pipiriine was to be operated as a 
common carrier.

Change of Name. The Committee on Interior 
and Insular Affairs o f the Senate was abolished 
and replaced by the Committee on Energy and 
Natural Resources of the Senate, effective Feb. 11, 
197/. See Rule XXV o f the Standing Rules of 
the Senate, as amended by Senate Resolution 4 
(popularly cited as the "Committee System Reor­
ganization Amendments of 1977"), approved Feb.
4. 1977.

Transfer of Functions. Enforcement functions 
o r Secretary or other official in Department of 
Interior related lo compliance wiv.i grants of 
rights-of-way and temporary use permits for Fed­
eral land and such fiincrions of Secretary or other 
official in Department of Agriculture, insofar as 
they involve lands and programs under jurisdic­
tion o f Department o f Agriculture, related to 
compliance with associated land use permits au­
thorized for and in conjunction with grants of
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rights-or-way across Federal lands issued under 
thb  section with respect to pre-construction, con­
struction, and initial operation of transportation 
system for Canadian and Alaskan natural gas 
were transferred to the Federal Inspector, Office 
of Federal Inspector for the Alaska Natural Oas 
Transportation System, until the first anniversary 
of date of initial operation of the Alaska Natural 
Gas Transportation System, see Rcorg. Plan No. I 
of 1979, «  102(e), (0, 203(a), 44 F.R. 33663, 
33666, 93 Stat. 1373, 1376, effective July I, 1979, 
set out in the Appendix to Title 5, Government 
Organization and Employees.

"Secretary of Energy or Federal Energy Regu­
latory Commission" was substituted for “ Inter­
state Commerce Commission or Federal Power 
Commission" in subsec. (rX5) pursuant to sections 
301(b), 306, 402(a), (b), 703. and 707 of Pub.L
95—91, which are classified to sections 7151(b), 
7155, 7172(a), (b), 7293, and 7297 of Title 42, The 
Public Health and Welfare, and which transferred 
the functions vested in the Interstate Commerce 
Commission, and the Chairman and members 
thereof, relating to the transportation of oil by 
pipeline to the Secretary o f Energy (except for 
certain functions which were transferred lo the 
Federal Energy Regulatory Commission within 
the Department o f Energy), and terminated the 
Federal Power Commission and transferred its 
functions to the Secretary of Energy (except for 
certain functions which were transferred to the 
Federal Energy Regulatory Commission).

“Secretary of Energy" was substituted for “ In­
terstate Commerce Commission" in subsec. (wX4) 
pursuant lo sections 306 and 707 of Pub.L. 95-91, 
which are classified to sections 7155 and 7297 of 
Title 42, and which transferred the functions vest­
ed in the Interstate Commerce Commission, and 
the Chairman and members thereof, relating to 
the transportation of oil by pipeline to the Secre­
tary of Energy (except for certain functions).

Legislative History. For legislative history and 
purpose of Pub.L. 93-153, see 1973 U S.Code 
Cong, and Adm.News, p. 2417. See, also, Pub.L. 
99-64, 1985 U.S.Code Cong, and Adm.News, p. 
108.

Weat’a Federal Forms
Bonds ar.d undertakings, see §5 1321 to 1524:

West’s Federal Practice Manual
Claims Court—

Jurisdiction, see § 1840.
Limitations and laches, see § 1894.

Rlghts-cf-way for pipe lines, see 5 5449.

Decisions 

Situs 24
Stale standards 26 
Stipulations 28
Technical and financial capability 25

1, Construction 
The historic authority of the Bureau of Land 

Management of the Department o f Interior lo 
issue special land use permits applies only if the 
uses to be made thereunder are really temporary 
and revocable. Wilderness Soc. v. Morton, 1973, 
479 F.2d 842, 156 U.S.App.D.C. 121, certiorari
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denied 93 S.Cl. 1550, 411 U.S. 917, 36 LEd.2d 
309.

This chapter by the very terms of its preamble 
could not serve as basis for promulgation of fee 
regulations by the bureau o f land management to 
reimburse government for costs in processing and 
monitoring applications of utilities for rights-of- 
way for electric transmission lines and related 
equipment across public lands. Public Service 
Co. o f Colorado v. Andrus, D.GColo.1977, 433 
F.Supp. 144,

2.  With other laws
Evidence established that if preliminary injunc­

tion did not issue to enjoin Secretary from is­
suance of permit lo oil pipeline company to con­
struct haul road and to use gravel from public 
lands therefor in connection with construction of 
trans-Alaska pipeline system, conservation orga­
nizations would suffer irreparable injury. Wilder­
ness Soc. v. Hickcl, D.GD.C.I970, 323 F.Supp. 
422.

2a. Purpose 
In enacting the right-of-way limitation o f 23 

feet on either aide of oil pipeline. Congress intend­
ed that construction be limited within the right-of- 
way and did not intend that those building pipe­
lines could make use of land outside statutory 
right-of-way for construction purposes. Wilder­
ness Soc. v. Morton, 1973, 479 F.2d 842, 156 
U.S.App.D.C 121, certiorari denied 93 S.Ct. 
1550, 411 U.S. 917, 36 LEd.2d 309.

5. Generally 
Administrative practice of the Department of 

the Interior of granting special land use permits 
for use of land adjoining statutory rights-of-way in 
the construction o f pipeline across public lands is 
not entitled to deference in the construction of 
provision of this section limiting width of rights- 
of-way for oil pipelines. Wilderness Soc. v. Mor­
ton, 1973, 479 F.2d 842, 156 U.S.App.D.C. 121, 
certiorari denied 93 S.Ct. 1550, 411 U.S. 917, 36 
L E d .2d 309.

Nothing in provision of this section pertaining 
to grants o f rights-of-way for oil pipelines bars 
resort to other specific statutory grants of rights- 
of-way, Including rights-of-way for communica­
tions facilities. Id.

6a, Retroactive effect 
This section which slates that an applicant for a 

right-of-way or permit shall reimburse the United 
Stales for administrative and other costs incurred 
in processing the application and that the holder 
o f a right-of-way or permit shall reimburse the 
United States for monitoring costs; though it-, 
made pipeline service company and oil companies 
liable for additional costs incurred by the United 
States in connection with the construction and 
operation of the trans-Alaska pipeline alter the 
effective date of this section, did not contain even 
a suggestion that pipeline service company and oil 
companies were liable to reimburse the United 
States for coats incurred by it prior to the enact­
ment of this section. Alyeska Pipeline Service 
Co. v. U.S., 1980, 624 F.2d 1005, 224 Ct.CI. 240.

Even if this section could be construed as per­
mitting the Secretary of the Interior, without first 
promulgating regulations, to require pipeline ser­
vice company and oil companies to reimburse the 
government for expenses incurred in processing

permit to build and operate the trans-A M ca oil 
pipeline, this section still could not be applied 
retroactively to cover coats the government in­
curred before this section was enacted, id.

7, Common carrier obligations
Pipelines are operated as common carriers and, 

as such, they are subject to the Interstate Com­
merce Act, section 1 et seq. of Title 49. Thomas 
v. Amerada Hess Corp., D.CPa.1975. 393 
F.Supp. 58.

12. Objections
City which had leased property from federal 

government through which federal government 
had granted right-of-way for construction of 
northern tier oil pipeline could not maintain ac­
tion for declaratory and injunctive relief. No 
Oilportl v. Carter. D.GWash.1981, 520 F.Supp. 
334.

13. Determination of facta
Where pipeline construction company made no 

actual applications to federal and stale authorities 
for permits and rights-of-way covering land on 
which it proposed to locate variety of facilities for 
the construction and operation of proposed pipe­
line, the legality of the permits and rights-of-way 
was not ripe or suitable for judicial determination 
and the issue of legality o f such permits and 
rights-or-way would not be considered on appeal 
from order which denied permanent injunction 
against the construction o f the pipeline. Wilder­
ness Soc. v. Morton, 1973, 479 F.2d 842, 156 
U.S.App.D.G 121, certiorari denied 93 S.Ct. 
1550, 411 U.S. 917, 36 LEd.2d 309.

13a. Evidence 
Issuance o f permit for construction of northern 

tier oil pipeline which involved grant of right-of- 
way through federal lands was prima facie evi­
dence that Secretary of Interior was satisfied as to 
applicant's financial capabilities. No Oilportl v. 
Carter, D.CWash.1981, 520 F-Supp. 334.

Evidence established that while pipeline compa­
nies' applications for permits to build haul road 
across public lands and to use gravel from public 
lands for oil pipeline right-of-way 54 feet in width 
which would run from South Pacific Coast of 
Alaska to North Arctic Coast constituted request 
for pipeline right-of-way in excess o f width per­
missible under this section. Wilderness Soc. v. 
Hickel, D .CD.C1970, 32S FSupp. 422.

14a. Reimbursement
The Secretary did not have authority under this 

chapter or applicable regulations to assess against 
a pipeline service company and the oil companies 
that formed the s e n lr j company i . y  part o f a 
512,253,730 fee paid lo the Department of the 
Interior to reimburse the government for its ex­
penses incurred in processing permit to build and 
operate trans-Alaska oil pipeline. Alyeska Pipe­
line Service Co. v. U.S.. 1980, 624 F.2d 1005, 224 
Ct.Cl. 240.

Pipeline service company and oil companies 
that formed the service company to act as their 
agent in construction and maintenance of the 
trans-Alaska oil pipeline were entitled to a refund 
of a 512,253,730 fee that they paid to the Depart­
ment of the Interior to reimburse the government 
for its expenses incurred in processing the permit 
to build and operate the pipeline even though the
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service company and the oil companies had bound 
themselves contractually in a right-of-way agree­
ment to make the payments. Id.

Dureau of Land Management's assessment of Its 
environmental impact statement costa to applicant 
for oil pipeline right-of-way In the form of its fees 
was proper; the charges were not laaes. Sohlo 
Transp. Co. v. U.S., 1984, 3 CLCl  620, affirmed 
766 P.2d 499.

14b. Fair market rental value 
Record in proceeding to block construction of 

northern tier oil pipeline which involved right-of- 
way through federal lands did not establish any 
abuse of discretion in determination that fair mar­
ket rental value of right-of-way was S80.000. No 
Oiiportl v. Carter, D.GWash.1981, 320 F.Supp. 
334.

16. Permits
Special land use permits may not lawfully be 

granted by the Department o f the Interior for the 
use of public lands outside the statutory right-of- 
way for purposes of construction o f oil pipelines. 
Wilderness Soc. v. Morton, 1973, 479 F.2d 842, 
136 U.S.App.D.C. 121, certiorari denied 93 S.C t 
1530, 411 U.S. 917, 36 LEd.2d 309.

Bureau of Land Management o f the Depart­
ment of Interior was not entitled to utilize .pecial 
land use permits as means of avoiding provisions 
of this section which limit the extent of rights-of- 
way for oil pipelines. Id.

17. Pumping stations
Pumping stations are part o f the "pipeline" 

within provision of this section relating to rights- 
of-way over public lands for the transportation of 
oil or natural gas and the statutory "right-of-way" 
provides not only for 23 feet on each side o f the 
pipe, but also for 25 feet on each side of facilities 
which constitute part of "pipeline." Wilderness 
Soc. v. Morton, 1973,479 F.2d 842, 156 U.S.App.
D.C. 121, certiorari denied 93 S.CL 1530, 411 
U.S. 917, 36 LEd.2d 309.

18. Limitations
Under this section, the Secretary o f the Interior 

may require reimbursement of costs incurred by 
the government only if he acts pursuant to regula­
tion and only for expenses incurred afler 'Jie 
effective date of the amendment; these limitations' 
are intended to give applicants and permittees the 
opportunity to be heard before the amount o f  
reimbursement is fixed and to have advance notice 
of the expenses they will incur if their application 
is granted. Alycska Pipeline Service Co. v. U.S., 
1980, 624 F.2d 1005, 224 Ct.Cl. 240.

Special land use permit for use of 46-foot-wide 
strip adjacent to and parallel with right-of-way for 
proposed trans-Alaska oil pipeline was "right-of- 
way" "for the transportation o f oil” within mean­
ing of provision of this section which places limi­
tation on width of rights-of-way across public 
lands. Wilderness Soc. v. Morton, 1973,479 F.2d 
842, 156 U.S.App.D.C. 121, certiorari denied 93
S.Ct. 1550, 441 U.S. 917, 36 L.Ed.2d 309.

19. Review
Court of appeal] would not determine issues 

relating to adequacy o f environmental impact 
statement in connection with construction of 
trans-Alaska pipeline where the pipeline could not 
be constructed because the illegality of special

land use permit marie it impossible to construct 
the pipeline until Congress could amend this 
chapter. Wilderness Soc. v. Morton, 1973, 479 
F.2d 842, 156 U-S.App.D.G 121, certiorari denied 
93 S.CL 1550, 411 U.S. 917, 36 L-Ed.2d 309.

20. Authorizations
In situations in which Secretary of Interior is 

authorized to grant or deny right-of-way, as op­
posed to situations in which an agency head is 
authorized to grant or deny right-of-way, only 
Secretary of Interior's consistency determination 
is relevant. No Oiiportl V. Carter, D.GWash. 
1981, 520 F.Supp. 334.

21. Indian or Indian tribe trusts
Provision of subsec. (bXI) o f this section pro­

hibiting grant of right-of-way over lands held in 
trust for an Indian or Indiart tribe applies to lands 
held in fee. No Oiiportl v. Carter, D.C.Wash. 
1981, 320 F.Supp. 334.

Indians' noncxclusionary easement which al­
lows them access to their usual and accustomed 
fishing sites does not constitute "lands held in 
trust for an Indian or an Indian tribe" as such 
phrase is used in provision of subsec. (bXD o f this 
section prohibiting granting of right-of-way over 
Indian lands. Id.

22. Coast Guard lands
Secretary of Interior did not act beyond his 

jurisdiction in granting right-of-way through por­
tion o f Coast Guard station. No Oiiportl v. 
Carter, D.C.Wash.1981, 320 F.Supp. 334.

Statement by Secretary of Department of Trans­
portation that grant of right-of-way through Coast 
Guard station would necessitate relocation of air 
rescue station presently located at station did not 
constitute determination that right-of-way was in­
consistent with purpose o f Coast Guard station. 
Id.

Record in proceeding to block construction of 
northern tier oil pipeline did not establish claim 
that Secretary o f Department of Transportation, 
who headed agency having jurisdiction over Coast 
Guard lands, determined that grant of right-of- 
way through Coast Guard lands would be incon­
sistent with purposes o f Coaai Guard station. Id:

23. Plane
Plans submitted in connection with application 

foe right-of-way over federal lands for construc­
tion of northern tier oil pipeline were sufficient to 
comply with requirement that applicant for right- 
of-way submit plan of construction, operation, and 
rehabilitation. No Oiiportl v. Carter, D.CWash. 
1981, 520 F.Supp. 334.

24. Situs
Where notice to proceed with construction 

would not be issued until exact location of right- 
of-way over federal lands was established, grant of 
right-of-way before exact location within two-mile 
corridor was established did not violate provisions 
of this chapter. No Oiiportl v. Carter, D.CWash. 
1981, 520 F.Supp. 334.

Where right-of-way granted over federal lands 
was within 50-root width limitation, there was no 
violation of limitation even though exact site of 
right-of-way was not determined within two-mile 
corridor. Id.
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25. Technical and financial capability
In considering application for construction of 

northern tier oil pipeline which would involve 
grant of right-of-way through fedenl lands, Secre­
tary of Interior was not required to make finding 
as to applicant's technical and financial capability 
to construct, operate, maintain and terminate 
project but was required to be satisfied as to 
applicant's capability to do so. No Oiiportl v. 
Carter, D.CWash.1981, 520 F.Supp. 334.

Fact that Secretary of Interior in considering 
proposal for construction of northern tier oil pipe­
line which involved grant of right-of-way through 
federal lands stated that if accepted applicant 
could not come up with financial backing within 
one year another proposal would be substituted 
did not rule out possibility that Secretary was 
satisfied that applicant had financial capability to 
complete project. Id.
26. State standards

Record in action to block construction of north­
ern tier oil pipeline which involved right-of-way

through federal lands established that there w u  
compliance with requirement that state standards 
for right-of-way construction be considered. No 
Oiiportl v. Carter, D.C.Wuh.1981, 320 F.Supp. 
334.

27. Hearinra
Secretary or Interior has substantial discretion 

u  to hearings to be conducted in connection with 
application for right-of-way through federal lands. 
No Oiiportl v. Carter, D.C.Wuh.1981, 320 
F.Supp. 334.

28. Stipulations
Stipulations imposed in connection with grant 

of right-of-way over federal lands in connection 
with construction o f northern tier oil pipeline 
were adequate except as to whether habitats of 
Indian tribe's treaty fishery had been adequately 
protected. No Oiiportl v. Carter, D.CW ash. 
1981, 520 F.Supp. 334.

§ 186. Reservation of easements or righU-of-way for working purposes; reserva­
tion of right to dispose of surface o f lands; determination before 
offering of iense; casement periods

Notes of Decisions 
1, Action of Secretary 

In absence of any unresolved factual issues. 
Secretary w u  not required to hold hearings before 
deciding to reject applications for federal oil and 
g u  leases on A lu la  North Slope Lands and 
allocating lands to Arctic Slope Regional Corpo­
ration pursuant to Alaska Native Claims Settle­
ment Act o f 1971. Rowe v. U.S., D.C.AIaskc 
1979, 464 F.Supp. 1060. Affirmed in part, re­
versed in part on other grounds 633 F.2d 799,

certiorari denied 101 S.Ct. 2047, 451 U.S. 970, 68 
L.Ed.2d 349.

Action of Secretary in making "deficiency with­
drawals'’ o f A luka North Slope public lands, and 
denying applications for federal oil and g u  leases 
u  to lands affected by such withdrawals, allocat­
ing such lands instead to Arctic Slope Regional 
Corporation pursuant fo Alaska Native Claims 
Settlement Act of 1971, section 1601 et seq., of 
Title 43, w u  not arbitrary, capricious or abuse of 
Secretary's discretion. Id.

§ 187. Assignment o" subletting of leases; relinquishment of rights under leases;
conditions In lenses for protection o f diverse interests in operation of 
mines, wells, and so forth; State laws not impaired

No lease issued under the authority of this chapter shall be assigned or sublet, 
except with the consent of the Secretary of the Interior. The lessee may, in the 
discretion of the Secretary of the Interior, be permitted a t any time to make written 
relinquishment of all rights under such a lease, and upon acceptance thereof be 
thereby relieved of all future obligations under said lease, and may with like consent 
surrender any legal subdivision of the area included within the lease. Each lease 
shall contain provisions for the purpose of insuring the exercise of reasonable 
diligence, skill, and care in the operation of said property; a provision that such rules 
for the safety and welfare of the miners and for the prevention of undue waste as 
may be prescribed by said Secretary shall be observed, including a restriction of the 
workday to not exceeding eight hours in any one day for underground workers 
except in cases of emergency; provisions prohibiting the employment of any child 
under the age of sixteen in any mine below the surface; provisions securing the 
workmen complete freedom of purchase; provision requiring the payment of wages 
at least twice a month in lawful money of the United States, and providing proper 
rules and regulations to insure the fair and just weighing or measurement of the 
coal mined by each miner, and such other provisions as he may deem necessary to 
insure the sale of the production of such leased lands to the United States and to the 
public a t reasonable prices, for the protection of the interests of the United States, 
for the prevention of monopoly, and for the safeguarding of the public welfare. 
None of such provisions shall be in conflict with the laws of the State in which the 
leased property is situated.
(Ab amended Oct. 30, 1078, P u b .L  95-554, § 6, 92 Stat. 2074.) *
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1978 A aundntnt. Pub.L. 95-354 substituted 
"proviilons. prohibiting the employment o f  any 
child under the >ge of lixteen in any mine below 
the lurfice" for “proviikmi prohibiting the em­
ployment of any boy under the age of sixteen or 
the employment of any girl or woman, without 
regard lo age, in any mine below the surface".

Legislative History. For legislative history and 
purpose of Pub.L. 93-554, see 1978 U.S.Code 
Cong, and Adm.News, p. 4736.
West's Federal Practice Manual

Assignment generally, see § 5400.
General provisions in leases, see § 5401.5.
Oil and gas assignment, see § 5412.
Termination, see § 5401.
Wage and hour statutes, see § 1209.

Notes of Decisions 
2. State power

In proviso o f this section that none of "such 
provisions" shall be in conflict with laws o f states

in which leased property is situated, term "such 
provisions" means only provisions of preceding 
sentence, relating to employment practices, pre­
vention of undue waste and monopoly, and dil­
igence requirements, and not including land use 
planning controls, and, also, proviso assures only 
that Secretary of Interior shall observe state stan­
dards in drafting terms c f lease, and proviso is not 
recognition of concurrent state jurisdiction. Ven­
tura County v. Gulf Oil Corp., C.A.CaL1979, 601 
F.2d 1080, a (Tinned 100 S.Ct. 1593, 445 U.S. 947, 
63 L.Ed.24 782.

3. Assignments or sublesse*
Defendant, who declared a unit in order to 

protect sublessee's equity position by holding leas­
es that were soon to expire and also to prevent 
wasteful drilling o f unnecessary wells, acted in 
good faith in exercise of pooling option under 
mineral leases. Gorenflo v. Texaco, Inc.. D.GLa. 
1983, 566 F.Supp. 722.

§ 187n. Same; oil o r gas leases; partial assignments

West's Federal Forms 
Bonds and undertakings, see §§ 1521 to 1524. 

West's Federal Practice Manual 
Assignment, see § 5412.
Extension, see 5 5411.

Secretary when mere notice is given inviting ofTers 
and delineating procedures to be followed. Rowe 
v. U.S., D.C.AIaska 1979, 464 F.Supp. 1060, af­
firmed in part, reversed in part on other grounds 
633 F.2d 799, certiorari denied 101 S .C t 2047, 
451 U.S. 970, 68 L.Ed.2d 349.

Notes of Decisions
2. Secretary of Interior—Powers and duties 

Discretion of whether or not to grant oil and 
gas leases on public lands is not exercised by

§ 187b. Same; oil o r gas leases; written relinquishment of rights; release of 
obligations

West’s Federal Forms West's Federal Practice Manual
Bonds and undertakings, see §§ 1521 lo 1524. Assignment, see § 5412.

§ 188. Failure to comply with provisions o f lease

(a ) F o rfe itu re

[See main volume for text o f (a) ]
(b) C ancellation

[See main volume for text of (b)J
(e) R einsta tem ent

[See main volume for text o f (c) J 
(d) R einsta tem ent of te rm ina ted  oil and  gas leaaca 

(1) Where any oil and gas lease issued pursuant to section 226(b) or (c) of this title 
or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et seq.) has been, or is 
hereafter, terminated automatically by operation of law under this section for failure 
to pay on or before the anniversary date the full amount of the rental due, and such 
rental is not paid or tendered within twenty days thereafter, and it is shown to the 
satisfaction of the Secretary of the Interior that such failure was justifiable or not 
due to lack of reasonable diligence on the part of the lessee, or, no m atter when the 
rental is paid after termination, it is shown to the satisfaction of the Secretary that 
such failure was inadvertent, the Secretary may reinstate the lease as of the date of 
termination for the unexpired portion of the primary term of the original lease or 
any extension thereof remaining a t the date of termination, and so long thereafter as

$
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oil or gas is produced in paying.quantities. In any case where a lease is reinstated 
under this subsection and the Secretary finds that the reinstatement of such lease 
(A) occurs ufter the expiration of the primary term or any extension thereof, or (B) 
will not afford the lessee a reasonable opportunity to continue operations under the 
lease, the Secretary may, a t his discretion, extend the term of such lease for Buch 
period ns he deemc reasonable, but in no event for more than two years from the 
date the Secretary authorizes the reinstatement and so long thereafter as oil or gas 
is produced in paying quantities.

(2) No lease shall be reinstated under paragraph (1) of this subsection unless—
(A) with respect to any lease that terminated under subsection (b) of this 

section prior to January 12, 1983;
(I) the lessee tendered rental prior to January 12, 1983, and the final 

determination that the lease terminated was made by the Secretary or a 
court less than three years before January 12, 1983, and

(II) a petition for reinstatement together with the required back rental 
and royalty accruing from the date of termination, is filed with the Secre­
tary on or before the one hundred and twentieth day after January 12,1983, 
or

(B) with respect to any lease that terminated under subsection (b) of this 
section on or after January 12, 1983, a petition for reinstatement together with 
the required back rental and royalty accruing from the date of termination is 
filed on or before the earlier of—

(I) sixty days after the lessee receives from the Secretary notice of 
termination, whether by return of check or by any other form of actual 
notice, or

'li) fifteen months after termination of the lease.
(e) R einsta tem ent conditions 

Any reinstatement under subsection (d) of this section shall be made only if these 
conditions are met;

(1) no valid lease, whether still in existence or not, shall have been issued 
affecting any of the lands covered by the terminated lease prior to the filing of 
such petition: Provided, however, That after receipt of a  petition for reinstate­
ment, the Secretary shall not issue any new lease affecting any of the lands 
covered by such terminated lease for a reasonable period, as determined in 
accordance with regulations issued by him;

u ' payment of back rentals and either the inclusion in a reinstated lease 
issued pursuant to the provisions of section 226(b) of this title of a requirement 
for future rentals a t a rate of not less than $10 per acre per year, or the 
inclusion in a reinstated lease issued pursuant to the provisions of section 226(c) 
of this title of a requirement that future rentals shall be a t a rate not less than 
$5 per acre per year, all as determined by the Secretary;

(3)(A) payment of back royalties and the inclusion in a reinstated lease issued 
pursuant to the provisions of section 226(b) of this title of a, requirement for 
future royalties a t a rate of not less than 16% percent computed on a sliding 
scale based upon the average production per well per day, a t a rate which shall 
be not less than 4 percentage points greater than the competitive royalty 
schedule then in force and used for royalty determination for competitive leases 
issued pursuant to such section as determined by the Secretary: Provided, That 
royalty on such reinstated lease shall be paid on all production removed or sold 
from such lease subsequent to the termination of the original lease;

(B) payment of back royalties and inclusion in a reinstated lease issued 
pursuant to the provisions of section 226(c) of this title of a requirement for 
future royalties a t a rate not less than 16% percent: Provided, That royalty on 
such reinstated lease shall be paid on all production removed or sold from such 
lease subsequent to the cancellation or termination of the original lease; and

(4) notice of the proposed reinstatement of a terminated lease, including the 
terms and conditions of reinstatement, shall be published in the Federal Register 
a t least thirty days in advance of the reinstatement,

A copy of said notice, together with information concerning rental, royalty, volume 
of production, if any, and any other matter which the Secretary deemed significant in 
making this determination to reinstate, shall be furnished to the Committee on 
Interior and Insular Affairs of the House of Representatives and theJ^m m ittee on

m
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Energy and Natural Resources of the Senate a t least thirty days in advance of the 
reinstatement The lessee of a reinstated lease shall reimburse the Secretary for the 
administrative costs of reinstating the lease, but not to exceed $600. In addition the 
lessee shall reimburse the Secretary for the cost of publication in the Federal 
Register of the notice of proposed reinstatement

<f) Unpatenled oil p lacer m in ing  claim s 

Where an unpatented oil placer mining claim validly located prior to February 24, 
1920, which has been or is currently producing or is capable of producing oil and gas, 
has been or is hereafter deemed conclusively abandoned for failure to file timely the 
required instruments or copies of instruments required by section 1744 of Title 43, 
and it is shown to the satisfaction of the Secretary that such failure waa inadvertent, 
justifiable, or not due to lack of reasonable diligence on the part of tl.o owner, the 
Secretary may issue, for the lands covered by the abandoned unpatented oil placer 
mining claim, a noncompetitive oil and gas lease, consistent with the provisions of 
section 226(e) of this title, to be effective from the statutory date the claiiu was 
deemed conclusively abandoned. Issuance of such a  lease shall be conditioned upon:

(1) a petition for issuance of a noncompetitive oil and gas lease, together with 
the required rental and royalty, including back rental and royalty accruing from 
the statutory date of abandonment of the oil placer mining claim, being filed 
with the Secretary—

(A) with respect to any claim deemed conclusively abandoned on or 
before January 12, 1983, on or before the one hundred and twentieth day 
after January 12, 1983, or

(B) with respect to any claim deemed conclusively abandoned after 
January 12, 1983, on or before the one hundred and twentieth day after 
final notification by the Secretary or a court of competent jurisdiction of the 
determination of the abandonment of the oil placer mining claim;

(2) a valid lease not having been issued affecting any of the lands covered by 
the abandoned oil placer mining claim prior to the filing of such petition: 
Provided, however, That after the filing of a petition for issuance of a lease 
under this subsection, the Secretary shall not issue any new lease affecting any 
of the lands covered by such abandoned oil placer mining claim for a reasonable 
period, as determined in accordance with regulations issued by him;

(3) a requirement in the lease for payment of rental, including back rentals 
accruing from the statutory date of abandonment of the oil placer mining claim, 
of not less than $5 per acre per year,

(4) a requirement in the lease for payment of royalty on production removed 
or sold from the oil placer mining claim, including all royalty on production made 
subsequent to the statutory data the claim was deemed conclusively abandoned, 
of not less than 12'/i percent; and

(5) compliance with the notice and reimbursement of costs provisions of 
paragraph (4) of subsection (e) of this section but addressed to the petition 
covering the conversion of an abandoned unpatented oil placer mining claim to a 
noncompetitive oil and gas lease.

((f) T reatm ent o f  re insta ted  leases

(1) Except as otherwise provided in this section, a reinstated lease shall be treated 
as a competitive or a noncompetitive oil and gas lease in the same manner as the 
original lease issued pursuant to section 226(b) or (c) of this title.

(2 ) Except as otherwise provided in this section, the issuance of a lease in lieu of 
an abandoned patented oil placer mining claim shall be treated as a noncompetitive 
oil and gas lease issued pursuant to section 226(c) of this title.

(h ) M inim um  royalties 

The minimum royalty provisions of section 226(j) of tnis title and the provisions of 
section 209 of this title shall be applicable to leases issued pursuant to subsections
(d) and (0  of this section.

(I) Reduction o f  roya ltlw

(1) In acting on a petition to issue a noncompetitive oil and gas lease, under 
subsection (f) of this section or in response to a request filed after issuance of such a 
lease, or both, the Secretary is authorized to reduce the royalty on such lease if in
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hia judgment it is equitable to do so or the circumstances w arrant such relief due to 
uneconomic or other circumstances which could cause undue hardship or premature 
termination of production.

(2) In acting on a petition for reinstatement pursuant to subsection (d) of this 
section or in response to a request filed, after reinstatement, or both, the Secretary is 
authorized to reduce the royalty in t l a t  reinstated lease on the entire leasehold or 
any tract or portion thereof segregated for royalty purposes if, in his judgment, 
there are uneconomic or other circumstances which could cause undue hardship or 
premature termination of production; or because of any written action of the United 
States, its agents or employees, which preceded, and was a major consideration in, 
the lessee’s expenditure of funds to develop the property under the lease after the 
rent had become due and had not been paid; or if in the judgment of the Secretary it 
is equitable to do so for any reason.

(J) D iscretion o f  Secretary

Where, in the judgment of the Secretary of the Interior, drilling operations were 
being diligently conducted on the last day of the primary term of the lease, and, 
except for nonpayment of rental, the lessee would have been entitled to exte; lion of 
hia lease, pursuant to section 226—1 of this title, the Secretary of the Interior may 
reinstate such lease notwithstanding the failure of the lessee to have made payment 
of the next year’s rental, provided the conditions of subparagraphs (1) and (2) of 
subsection (c) of this section are satisfied.
(As amended Jan . 12, 1983, P ub .L  97-151, Title IV, 5 401, 96 S l a t  2462.)

References In Teat. The Mineral Leasing Act 
for Acquired Lands, referred to in subsec. (dXO, 
is Act Aug. 7. 1947, c. 513. 61 SUL 913, which is 
classified generally to chapter 7 (section 351 et 
scq.) of this title. For complete classification of 
thir Act to the Code, see section 351 of this title 
a n  I Tables volume:

1983 Amendment Subsec. (d). Pub.L. 97-451 
wiled subscc. (d). Former subsec. (d) was redes­
ign! ted (j).

Suivcs. (e)-(i). Fub.L. 97-451 added subsecs,
(e). (0. v7>. (b), and (i).

Subsec. (j). Fub.L. 97-451 redesignated former 
subsec. (d) a t  (,).

Legislative History. For legislative histoiy and 
r “ * r = :  o r Pub.L. 97-45l. see 1982 ILS.Code 
Cong, and Adm.News, p. 4268.

West's Federal Forau
Forfeiture proceedings, matters pertaining to, 

see } 5891 et seq.

West's Federal Practice Manual
Oil and gas lease termination, see $ 5417.
Termination generally, see § 5401.

Notes of Decisions 
Reinstatement 17 
Rules and regulations 15a 
State orders 18

2. Cancellations 
Federal lease could not be cancelled administra­

tively because it was a currently-producing oil and 
gas lease. Naartea Consulting Corp. v. Watt, 
1983, 722 F.2d 779, 232 U-S.App.D.C. 293, cer­
tiorari denied 104 S.Ct. 2399.

11. Liability for rentals 
Secretary o f Interior did not abuse his discre­

tion in refusing to reinstate oil and gas leases.

which were automatically terminated for failure to 
make timely rental payments, upon finding that 
lessee, who alleged that a particular employee who 
was responsible for mailing rental checks and who 
had satisfactorily performed a task in the past had 
failed to send in the rental payments on time and 
falsely told her supervisor that the payments had 
been mailed, failed to exercise reasonable dil­
igence. R im  Petroleums, Inc. v. Andrus, C A . 
Nev.1981, 658 F.2d 1349.

15a. Rules and regulations
Although narrow. Secretary of Interior’s  inter­

pretation o f provision of this section governing 
reinstatement where late payment of rental was 
either justifiable o r not due to lack o f reasonable 
diligence on part o f lessee as being justifiable only 
where late payment is caused by factors outside 
lessee's control and as satisfying reasonable dil­
igence standard only where rental payment is 
mailed sufficiently in advance to account for nor­
mal delays in mnil delivery was not arbitrary or 
capricious or abuse o f discretion and regulation 
was properly applied to deny reinstatement al­
though late payment was due solely to employee 
negligence or misconduct. Ramoco, Inc. v. An­
drus. C A .U tah 1981, 649 F.2d 814, certiorari 
denied 102 S.Ct. 569; 454 U S. 1032, 70 LEd.2d 
475.'

17. Reinstatement
Since oil and gas leases issued by United States 

Bureau of Land Management and state of Wyo­
ming lapsed by their own terms because or failure 
of debtors in possession io make required delay 
rental payments the bankruptcy court In proceed­
ings brought under former section 701 et scq. of 
Title 11 was powerless to order reinstatement. In 
re Trigg, C.A.N.M.1980, 630 F.2d 1370.

18. State orders
Under this chapter, state communitiution or­

der may no: bind federally owned land, or extend 
leases o f such land within unit, without consent of 
Secretary, and, therefore, inj^sence of approval., in ehsence



production from other property In unit cannot be duct ion of oil o r g u  in paying quantities. Kirk-
attributed to federal property and thereby extend patrick Oil & Oas Co. v. U. S., CA.Okl.1982, 675
terms of federal oil »od g u  lease requiring pro- F.2d 1122.

4 189. Rules and regulations; boundary lines; State rights unaffected;' taxation
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Treiufrr of Functions. The functions of the 
Secretary of the Interior to promulgate regulations 
under this chapter relating to the fostering of 
competition for Federal leases, the implementation 
of alternative bidding systems authorized for tbe 
award of Federal leases, the establishment of dil­
igence requirements for operations conducted on 
Federal leases, the setting of rales for production 
of Federal leases, and the specifying of the proce­
dures, terms, and conditions for the acquisition 
and disposition of Federal royalty interests taken 
in kind, were transferred to the Secretary o f Ener­
gy by section 7152(b) o f Title 42. The Public 
Health and Welfare section 7152(b) of Title 42 
was repealed by Pub.L 97-100, Title II. 5 201, 
Dec. 23, 1981, 95 S tat 1407, and the functions of 
the Secretary of Energy were returned to the 
Secretary of the Interior. See House Report No. 
97-315, pp. 25, 26, Nov. 5. 1981.

West's Federal Practice Manual 
Mineral Leasing Act, see 5 3392.

Notes of Decisions

Assignments 7a 
Law goiernlng 2a

2a. Law governing
For purposes of slate income taxation, federal 

law was not determinative or the characterization 
of the interests of nonresidents who, under this 
chapter, were granted oil and gas leases for federal 
lands located in Colorado, who assigned their 
Interest to various parties, and who, in considera­
tion therefor, received, inter alia, future overriding 
royalties. Hagood v. Heelers, 1973, 513 P.2d 
208, 182 Colo. 337.

4, State power
Nothing in proviso o f this section governing 

federal mine leases stating that nothing in chapter 
would be construed or held to aiTect rights of 
states or other local authority to exercise any 
rights which they may have, including right to 
levy and collect taxes upon improvements, output 
of mine or other rights, properly, or assets of 
any le- ,ee o f United Stales gives states any power 
over those lands which they do not already pos­
sess. Kirkpatrick Oil & Gas Co. v. U. S., C.A. 
Okl.1982. 675 F.2d 1122.

Saving clause of this section, preserving to 
states "any rights which they may have”  was 
express recognition of right states to tax activi­
ties of government's lessee pu.suant to lease, but

did not give states or their subdivision] right to 
apply local regulations impermissibly conflicting 
with achievement of congressiooally approved use 
o f federal lands. Ventura County v. Gulf Oil 
Corp., C.A.Cal. 1979, 601 F.2d 1080, affirmed 100
5.CL 1593, 445 U.S. 947, 63 LEd.2d 782.

6.  Taxation
Even assuming that Montana's coal severance 

tax may reduce royalty payments to tbe federal 
government under leases executed in Montana, 
this fact alone did not demonstrate that the tax is 
inconsistent with this chapter; indeed, in this 
section. Congress expressly authorized the states 
to impose severance taxes on federal lessees with­
out imposing any limits on the amount o f such 
taxes, and there was nothing in the language or 
legislative history of this section to support an 
assertion that Congress intended to maximize and 
capture through royalties all "economic rents” 
from the mining of federal coal, and then to divide 
the proceeds with the stale in accordance with 
formula. Commonwealth Edison Co. v. Mon­
tana. Mont.1981, 101 S.Ct. 2946,453 U.S. 609, 69 
LEd.2d 884, rehearing denied 102 S.CL 889, 453 
U.S. 927, 69 L.Ed.2d 1023.

States have the power, under this section, to tax 
income generated from federal lands under the 
jurisdiction of the Mineral Leasing Act. Hagood 
V. Heckcrs 1973, 513 P.2d 208, 182 Colo. 337.

Lessees of federal lands under this chapter ac­
quired interest in land and such lessees retained an 
interest in tangible property, for purposes of 196S 
Perm.Supp., GILS, section 138—I—15 deeming 
nonresident's income to be derived from Colorado 
sources if it is attributable to ownership o f such 
properly in stale, when they transferred their 
rights in such leases and permitted transferees to 
extract oil and gas but retained percentage interest 
in production, notwithstanding lessees' contention 
that their right to payment from production rested 
on contract and constituted intangible personal 
property right, lfagood v. Heelers, 1972, 502 
P.2d 961, 31 Colo.App. 172, affirmed 513 P.2d 
208.

7a. Assignments
Even assuming that an assignor's right to retain 

interests upon assignment is more restricted in the 
instance of federal cil and gas leases than is the 
case in private lease transfer, such restriction deals 
with the federal government's relationship with 
the assignor and the assignee, and is not germane 
to the slate's exercise of if axing power. Ha- 
good v. Heelers, 1973. S' P.2d 208, 182 Colo. 
337.

§ 190. Oath; requirement; form; blanks

West's Federal Forms 
Jurat, see § 1487.
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§ 191. Deposition of moneys received

All money received from sales, bonuses, royalties including interest charges 
collected under the Federal Oil and Gas Royalty Management Act of 1982 [30 
U.S.C.A. § 1701 e t seq.], and rentals of the public lands under the provisions of this 
chapter i\r.J the Geothermal Steam Act of 1970 [30 U.S.C.A. § 1001 et seq.], 
notwithstanding the provisions of section 20 thereof [30 U.S.C.A. § 1019], shall be 
paid into the Treasury of the United States; 50 per centum thereof shall be paid by 
the Secretary of the Treasury to the State other than Alaska within the boundaries 
of which the leased lands or deposits are or were located; said moneys paid to any of 
such States on or after January 1, 1976, to be used by such State and its 
subdivisions, as the legislature ol‘ the State may direct giving priority to those 
subdivisions of the State serially or economically impacted by development of 
minerals leased under this chapter, for (i) planning, (ii) construction and maintenance 
of public facilities, and (iii) provision of public service; and excepting those from 
Alaska, 40 per centum thereof shall be paid into, reserved, appropriated,'as part of 
the reclamation fund created by the Act of Congress known as the Reclamation Act, 
approved June 17, 1902, and of those from Alaska, 90 per centum thereof shall be 
paid to the State of Alaska for disposition by the legislature thereof: Provided, That 
all moneys which may accrue to the United States under the provisions of this 
chapter and the Geothermal Steam Act of 1970 from lands within the naval 
petroleum reserves shall be deposited in the Treasury as "miscellaneous receipts”, as 
provided by section 7433(b) of Title 10. All moneys received under the provisions of 
this chapter and the Geothermal Steam Act of 1970 not otherwise disposed of by this 
section shall be credited to miscellaneous receipts. Payments to States under this 
section with respect to any moneys received by the United States, shall be made not 
later than the last business day of the month in which such moneys are warranted 
by the United States Treasury to the Secretary as having been received, except for 
any portion of such moneys which is under challenge and placed in a suspense 
account pending resolution of a  dispute. Such warrants shall be issued by the 
United States Treasury not later than 10 days after receipt of such moneys by the 
Treasury. Moneys placed in a suspense account which are determined to be payable 
to a State shall be made not later than the last business day of the month in which 
such dispute is resolved. Any such amount placed in a suspense account pending 
resolution shall bear interest until the dispute is resolved.
(As amended Apr. 21, 1976, P u b .L  94-273, § 6(2), 90 StaL 377; Aug. 4, 1976, Pub .L  94-377, § 9, 
90 StaL 1C90; S e p t 28,1976, P u b .L  94-422, Title III, j  301, 90 StaL 1323; OcL 21, 1976, P u b .L  
94-579, Title III, § 317(a), 90 SUL 2770. Jan . 12, 1983, P u b .L  97-451, Title I, « 104(a), 111(g), 96 
SUL 2451, 2456.)

References In Text. The Federal Oil and Gas Act Aug. 10. 1956, c. 1041, 70A Slat. 640, section 
Royalty Management Act of 1982, referred to in I of which enacted Title 10, Armed Forces, 
text, is Pub.L 97-451, Jan. 12. 1983, 96 Stat. „  . .
2447, which is classified principally to chapter 29 Provisions which authorized the payment of
(lection 1701 et seq.) of this title. For complete monies to the Territory or Alaska were omitted as
classification of this Act to the Code, see Short superseded by the provisions authorizing the pay-
Title note under section 170k o r this title end rnent o f monies to  the State o f Alaska.
Tables volume. 1983 AmendmenL Pub.L  97-451, { 104(a),

The Geothermal Steam Act of 1970, referred struck out provision which had directed that mon- 
to in texL is Pub.L 91-581, Dec. 24, 1970, 84 eys received by the Treasury o f the United Slates
Stat. 1566, which iz classified principally to rhap- from sales, bonuses, royalties, interest charges,
ter 23 (section 1001 et seq.) o f this title. For and rentals of public lands be paid out by the
complete classification of this Act to the Code, see Secretary o f the Treasury to the Stales "as soon as
Short Title note set out under section 1001 of this practicable after March 31 and September 30 of
iitlc and Tables volume. y ^ 1 an(j added provisions directing that

The Reclamation Act, referred to in text, is Act payments to States be made not later than the last
June 17, 1902, c. 1093, 32 Stat. 388, as amended, business day of the month in which such moneys
which is classified generally to chapter 12 (section are warranted by the United States Treasury to
371 et seq.) of Title 43, Public Lands. For com- the Secretary as having been received, that war-
plcte classification of this Act to the Code, sec rants be issued by the Treasury not later than 10
Short Title note set out under section 371 o f Title days after receipt of the money by the Treasury,
43 and Tables volume. that moneys [-‘^ccd in a suspense account which

Codification. "Section 7433(b) of Title 10“ was are determined o be payable to a State be made 
substituted for “ the Act o f June 4, 1920 (41 Stat. not later than the last business day of the month
813), as amended June 30, 193t' (52 Stat. 1252)”, in which a dispute is resolved, and that amounts
which had been classified to section 524 of former placed in a suspense account pending resolution
Title 34, Navy, on authority of section 49(b) of bear interest until the disput^fl^^plved.
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Pub.L 97-451, § 111(f), inserted reference lo 
interest charges collected under the Federal Oil 
and Gas Royalty Management Act o f 1982.

1976 Amendments. P u t.L  94-579 substituted 
provisions setting forth determination of amount, 
time for payments, and manner of eapenditure by 
the States o f all moneys received from sales, etc., 
under the provisions o f this chapter and the Geo­
thermal Steam Acl o f 1970, and proviso relating 
lo naval petroleum reserve moneys, for provisions 
setting forth determination of amount and time 
for payment to the States of all moneys received 
from sales, etc., under the provisions of this chap­
ter, and provisos relating to naval petroleum re­
serve moneys, additional moneys from sales, etc., 
under this chapter and the Geothermal Steam Act 
of 1970, and eapenditure o f State oil shale funds

Pub.L. 94-422 added proviso that all moneys 
paid to any State from sales, bonuses, royalties, 
and rentals of oil shale in public lands may be 
used by any State for planning, construction, and 
maintenance of public facilities as legislature of 
State may direct.

Pub.L. 94-377 substituted "40 per centum 
thereof shall be piid into, reserved” for “ 52 Vi per 
centum thereof shall be paid into, reserved", add­
ed "and the Geothermal Steam Acl of 1970, 
notwithstanding the provisions of section 20 there­
of" preceding “shall be paid into the Treasury cf 
the United States", “and the Geothermal Steam 
Act o f 1970" preceding “from lands within the 
naval petroleum reserves" and preceding "not oth­
erwise disposed of by this section", respectively, 
the proviso relating to the payment o f an addition­
al 12/6 per centum of all money received from 
lands under the provisions o r this chapter and the 
Geothermal Steam Act of 1970 to the State within 
whose boundaries the lands are located, to be used 
for construction of public facilities, and the provi­
so relating to the use of funds received by Colora­
do and Utah under the specified leases.

Pub.L. 94-273 substituted “March” for "De­
cember" and "September" for "June".

Effective Date of 1983 Amendment Amend­
ment by Pub.L. 97-451 applicable with respect to 
payments received by the Secretary o f the Trea­
sury after Oct. 1, 1983, unless the Secretary by 
rule, prescribes an earlier effective date, see sec­
tion 104(c) of Pub.L. 97-451, set out as a note 
under section 1714 o f this title.

Funds held by Colorado and Ulah from Interior 
Department Oil Shale Test Leases. Section 
317(b) o f Pub.L. 94-579 provided that: "Funds 
now held pu-suant to said section 35 (this section] 
by the States of Colorado and Ulah separately 
from the Department o f the Interior oil shale test 
leases known as C-A; C-B; U-A and U-B shall 
be used by such States and subdivisions as the 
legislature of each Slate may direct giving priority 
lo those subdivisions socially or economically im­
pacted by the development of minerals leased 
under this Act for (I) planning, (2) construction 
and maintenance of public facilities, and (3) provi­
sion of public services."

Savings Provisions. Amendment by Pub.L 
94-579 not to be construed as terminating any 

_  valid lease, permit, patent, etc., existing on Oct.

21, 1976, see note under section 1701 of Title 43. 
Public Lands.

Legislative History. For legislative history and 
purpose o f Pub.L. 94-273, see 1976 US.Code 
Cong, and Adm.News, p. 690. See, also, Pub.L 
94-377, 1976 U.S.Code Cong, and Adm.News, p. 
1943; Pub.L 94-422, 1976 U.S.Code Cong, and 
Adm.News, p. 2442; Pub.L 94-579. 1976 US. 
Code Cong, and Adm.Ncws, p. 6175; Pub.L 
97-451, 1982 U.S.Code Cong, and Adm.News, p. 
4268.

Cross References 
Reduction of payment for entitlement land by 

amounts received under this section, see section 
6903 of Title 31, Money and Finance.

Notes of Decisions

Construction 1 
Payment for exchanges 3 
Standing to sue 2

1. Construction
Word “minerals" as used in section 715a of 

Title 16 providing for distribution of all revenues 
received by Secretary of Interior from “sale or 
other disposition of •  •  •  minerals" in connection 
with operation of areas of National Wildlife Ref­
uge System would be read restriefively to  that 
such statute would govern distribution o f mineral 
leasing revenues only from acquired land; there­
fore, distribution of mineral leasing revenues from 
wildlife refuge which was created by reservation of 
land in public domain was governed by this chap­
ter. Kenai Peninsula Borough v. Andrus, D.C. 
Alaska 1977, 436 F.Supp. 288, affirmed 612 F.2d 
1210, affirmed 101 S.Ct. 1673, 451 U.S. 259, 68 
L.Ed.2d 80.

2. Standing to sue
Exploration company challenging the granting 

of oil company's application for oil and gas leases 
on military lands, as well as state in which such 
lands were located, had cause of acu'on to-chal­
lenge the agency rction, since exploration compa­
ny qualilied as aggrieved parly adversely affected 
by the challenged agency action, and state could 
attack allegedly capricious determinations by 
t gency affecting the state'] payments under this 
cnapter. Arkla Exploration Co. v. Walt, D.C. 
Ark.1982, 548 F.Supp. 466.

3. Payment for exehanges
While Rattlesnake National Recreation Area 

and Wilderness Act of l r 8U, section 460//—3 of 
Title 16, authorized exchange of Montana Power 
Company's lands for equal value of “bidding 
rights” for competitive Federal coal leases and 
proposed "Exchange Agreement" would require 
Treasury to pay State of Montana 50 percent 
share of total received, including bidding rights, 
this section provides for remitting "money" re­
ceived by Treasury and since bidding rights are 
not money, Slate payment may not be based on 
their receipt. 1983, 62 Op. Comp.Gen. 102. ^ ^$

ta
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Noto 'A

West’s  Federal Practice Manual 
Payment of royalty in oil or gas, sec { 5418.

Notea of Decisions

Arbitrary and capricious determination 
Generally 11 
Barden of proof H a 

Moot mattera 9
Royalty oD exchange agreements 12 
Rule* and regulations 10

1. Construction with other laws
The geographical preference scheme for pur­

chase of royalty oil from United Stales Depart­
ment of Interior under this section is not in 
conflict with primary policy objectives of subse­
quently enacted Emergency Petroleum Allocation 
Act o f 1973, section 751 et seq. o f  Title ' ‘nd 
thus both statutes could be given simul. s 
effect. Laketon Asphalt and Refining, .c. v. 
U.S. Dept, of Interior, D.C.Ind.1979, 476 F.Supp. 
668. affirmed 624 F.2d 784.

9. Moot mattera
Issues raised in action against Department of 

Interior and its Secretary by corporation which 
operated refinery and whose application for royal­
ty oil was rejected did no! become moot by virtue 
o f transfer of authority to Secretary of Energy to 
promulgate regulations on the disposition of feder­
al royally interest, plateau. Inc. v. Department o f 
Interior, GA.N.M.1979, 603 F.2d 161.

10. Rules and regulations
Use o f geographic preference system by the 

Department of Interior to allocate royalty crude 
oil voder this section was rationally related to 
purpose of amendment of this section to distribute 
royalty oil to refineries not having their own 
source o f supply for crude oil. Laketon Asphalt

Refuting, Inc. v. U.S. Dept, of Interior, CA-Ind. 
1980, 624 F.2d 784.

Regulation which waa adopted by Secretary of 
Interior and which limited distribution o f roy.tlty 
oil lo small business enterprises was invalid. Pla­
teau, Inc. v. Department of Interior, GA.N.M. 
1979, 603 F.2d 161.

11, Arbitrary and capricious detertnlaatlos—
GeoenUy

The so-called preference eligible refiners status, 
based solely on geographic location, for purchase 
of royalty oil from federal government was not 
arbitrary and irrational on asserted ground that it 
bore no relationship to governmental interest in 
furthering assistance to all eligible refiners includ­
ing a refiner from outside the geographic area 
whose prior contracts for purchase o f royally oil 
were not renewed because it lacked the requisite 
preference eligibility. Laketon Asphalt and Re­
fining, Inc. v. U.S. D ept of Interior, D.C.Ind. 
1979, 476 F.Supp. 668, affirmed 624 F.2d 784.

11a.  Burden of proof
In action brought by independent refinery chal­

lenging regulations authorizing the Department of 
Interior to use geographic areas to allocate royalty 
crude oil under this chapter, refinery failed to 
carry its burden of showing that the geographic 
divisions, which had effect of limiting refinery's 
previously accorded ability to purchase royally oil, 
was wholly arbitrary such as to constitute a denial 
of equal protection. Laketon Asphalt Refining, 
Inc. v. U.S. Dept, o f Interior, GA.Ind.1980, 624 
F.2d 784.

12. Royalty oil exchange agreements
Royally oil exchange agreements as authorized 

by the Department of Interior were not contrary 
to mandate o r this chapter that the oil was to be 
sold to eligible refiners "not for resale in kind." 
Laketon Asphalt Refining, Inc. v. U.S. Dept, of 
Interior, GA.Ind.1980, 624 F.2d 784.

§ 193. Disposition of deposits of coil, and so forth

The deposits of coal, phosphate, sodium, potassium, oil, oil shale, and gas, herein 
referred to, in lands valuable for such minerals, including lands ar.d deposits in 
Lander, Wyoming, coal entries numbered 18 to 49, inclusive, shall be Bubject to 
disposition only in the form and manner provided in this chapter, except as provided 
in sections 1716 and 1719 of Title 43, and except as to valid claims existent on 
February 25, 1920, and thereafter maintained in compliance with the laws under 
which initiated, which claims may be perfected under such laws, including discovery.
(As amended O c t 30, 1978, P ub .L  95-554, § 4, 92 S ta t  2074.)

1978 Amendment Pub.L  95-554 provided for 
disposition of minerals as provided in sections 
1716 and 1719 c f Title 43.

Legislative History. For legislative history and 
purpose of Pub.L 95-554, see 1978 U.S.Code 
Cong, and Adm.News, p. 4736.
West’s Federal Forms 

Complaint, see § 1725 and Comment thereun­
der.

Notes of Decisions 
Constitutionality A

Estoppel 7
Jurisdiction of land tribunals 6

A. Constitutionality 
An attempt by the Board of Land Appeals or 

reviewing court to overrule 1927 decision holding 
that present development and marketability at a 
reasonable profit is not necessary for deposits of 
oil shale, which decision had been ratified by 
Congress, would be violative o f congressional leg­
islative aulL 'nty and improper. Shell Oil Co. v. 
Kleppe, U.C.Colo. 1977, 426 FJfagp 894.I
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Note 3
3. Exceptions

Token assessment work, or assessment work 
that doea not substantially satisfy requirements of 
section 2, of this title is not adequate lo maintain 
claims to oil shzle lands within meaning of this 
section Hickel v. Oil Shale Corp., Colo.1970, 91
S.Cl. 196. 4C0 U S. 48, 27 L E d.2d 193, mandate 
conformed to 370 FSupp. 108.

Decisions that failure to maintain annual assess­
ment work on placer oil shale claims, originally 
asserted under sections 22, 26, 28, and 29 of this 
title and sought to be matured under this section, 
does not require return to the government of full 
possessory rights to lands must be confined to 
situations where there had benn substantial com­
pliance with assessment work requirements o f sec­
tion 28 of this title. Id.

Every default in assessment work docs not 
cause claim to oil shale lands under sections 22, 
26, 28, and 29, of this title, as asserted under Ibis 
section, to be lost; default, however, might be the 
equivalent or abandonment. Id.

4. Revocation of claims
Udall v. Oil Shale Corp., 406 F.2d 759 (main 

volume] reversed 91 S.Ct. 196, 400 U.S. 48, 27 
LEd.2d 193, mandate conformed lo 370 F.Supp. 
108.

Ill enacting this chapter, Congress contemplated 
that preexisting c." shale claims could satisfy dis­
covery requirement of section 22 cl seq. of this 
title. Andrus v. Shell Oil Co.. Colo.1980, 100
5.Ct. 1932, 466 U.S. 657, 64 L.Ed.2d 593.

Where oil ihale mining claims, originally assert­
ed under sections 22, 26, 28 and 29 of this title 
and sought to be matured under this section had 
not substantially met conditions of section 28 of 
this title respecting assessment work, default in 
doing such assessment work did not inure only to 
benefit of relocatrn but, under sections 22, 26, 28 
and 29 of this title, claims were subject to cancel­
lation with return of full possessory rights to the 
government. Hickel v. Oil Shcle Corp., Colo. 
1970. 91 S.Ct. 196, 400 U S. 48, 27 LEd.2d 193, 
mindate conformed to 370 F.Supp. 108.

6. Jurisdictlen of land tribunals
Department of Interior had subject matter juris­

diction over contests involving performance of 
assessment work on oil shale mining claims, which 
were originally asserted under sections 22, 26, 28, 
and 29 of this title and sought to be matured 
under this section, and which Commissioner had 
cancelled for failure to perform annual assessment 
work required under section 193 o f this title. 
Hickel v. Oil Shale Corp., Colo.1970, 91 S.Ct. 
196, 400 U.S. 48. 27 LEd.2d 193, mandate con­
formed to 370 F.Supp. 108.

7, Estoppel
Interior Department was estopped from chal­

lenging validity of pre-1920 oil shale claims on 
ground that claims did not constitute discoveries 
of a valuable mineral deposit where prjdenl inves­
tors detrimentally relied upon the deliberate ac­
tions and statements of high government authori­
ties. Shell Oil Co. v. Kleppe, D.CCoIo.I977, 426 
F.Supp. 894.

§ 193s. Preference right o f United States lo purchase coal fo r Army and Navy; 
price for ce il; civil actions; jurisdiction

The United States shall, a t all times, have the preference right to purchase so 
much of the product of any mine or mines opened upon the lands sold under the 
provisions of this Act, as may be necessary for the use of the Army and Navy, and 
a t such reasonable and remunerative price as may be fixed by the President; but the 
producers of any coal so purchased who may be dissatisfied with the price thus fixed 
shall have the right to prosecute suits against the United States in the United States 
Claims Court for the recovery of any additional sum or sums they may claim as 
justly due upon such purchase.
(As amended Apr. 2, 1982, Pub. L  97-164, Title I, § 160(aX10), 96 S lat. 48.)

1982 Amendment. Pub. L. 97-164 substituted section 402 o f Pub. L. 97-164, set out as a note
"United States Claims Court" for "Court or under section 171 of Title 28, Judiciary and Judi-
Cbims". .- cial Procedure.

legislative Hlttory. For legislative history and
Effective Date or 1982 Amendment. Amend- purpos£ 0f p„b. L  97-164, see 1982 U.S. Code

ment by Pub. L  97-164 effective Oct. I, 1982, see Cong, and Adm. News, p. II.

2. COAL

§ 201. Leases snd exploration
(a ) Division in to  trac ts; bidding and  nw ard; negotiated aalca on exercise o f  right-of-w ay 

perm its; leases to  public agencies; fa ir  m arke t value o f leases; leases In N ational 
Forests; com prehensive land-use plans; notice o f proposed lease offering

(1) The Secretary of the Interior is authorized to divide any lands subject to this 
Chapter which have been classified for coal leasing into leasing tracts of such size as 
he finds appropriate and in the public interest and which will permit the mining of all 
coal which can be economically extracted in such tract and thereafter he shall, in his 
discretion, upon the request of any qualified applicant or on his own motion, from 
time to time, offer such lands for leasing and shall award leases thereon by _

#  •
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competitive bidding; /Vow'ded, That notwithstanding the competitive bidding re­
quirement of this section, the Secretary may, subject to such conditions which he 
deems appropriate, negotiate the sale a t fair market value of coal the removal of 
which is necessary and incidental to the exorcise of a right-of-way permit issued 
pursuant to Title I of the Federal Land Policy and Management Act of 1976 [43 
U.S.C.A. § 1761 e t seq.]. No less than 60 per centum of the total acreage offered 
for lease by the Secretary in any one year shall be leased under a system of deferred 
bonus payment Upon default or cancellation of any coal lease for which bonus 
payments are due, any unpaid remainder of the bid shall be immediately payable to 
the United States. A reasonable number of leasing tracts shall be reserved and 
offered for lease in accordance with this section to public bodies, including Federal 
agencies, rural electric cooperatives, or nonprofit corporations controlled by any of 
such entities: Provided, That the coal so offered for lease shall be for use by such 
entity or entities in implementing a definite plan to produce energy for their own use 
or for sale to their members or customers (except for short-term sales to others). 
No bid shall be accepted which is less thar. the fair market value, as determined by 
the Secretary, of the coal subject to the lease. Prior to his determination of the fair 
market value of the coal subject to the lease, the Secretary shall give opportunity for 
and consideration to public comments on the fair market value. Nothing in this 
section shall be construed to require the Secretary to make public his judgment as to 
the fair market value of the coal to be leased, or the comments he receives thereon 
prior to the issuance of the lease. He is authorized, in awarding leases for coal 
lands improved and occupied or claimed in good faith, prior to February 25, 1920, to 
consider and recognize equitable rights of such occupants or claimants.

(2)(A) The Secretary shall not issue a lease or leases under the terms of this 
Chapter to any person, association, corporation, or any subsidiary, affiliate, or 
persons controlled by or under common control with such person, association, or 
corporation, where any such entity holds a lease or leases issued by the United 
States to coal deposits and has held such lease or leases for a period of ten years 
when such entity is not, except as provided for in section 207(b) of this title, 
producing coal from the lease deposits in commercial quantities. In computing the 
ten-year period referred to in the preceding sentence; periods of time prior to August 
4, 1976, shall not be counted. , ...

(B) Any lease proposal which permits surface coal mining within the boundaries 
of a  National Forest which the Secretary proposes to issue under this chapter shall 
be submitted to the Governor of each State within which the coal deposits subject to 
such le p e  are located. No such lease may be issued under this chapter before the 
expiration of the sixty-day period beginning on. the (fate of such submission. I f  any 
Governor to whom a proposed lease was submitted under this subparagraph objects 
to the issuance of such lease, such lease shall not be issued before the expiration of 
the six-month period beginning on the date the Secretary is notified by the Governor 
of such objection. During such six-month period, the Governor may submit to the 
Secretary a statement of reasons why such lease should not be issued and the 
Secretary shall, on the basis of such statement, reconsider the issuance of such 
lease. ,•

(3)(AXi) No lease sale shall be held unless the lands containing the coal deposits 
have been included in a comprehensive land-use plan and such sale is compatible with 
such plan. The Secretary of the Interior shall prepare such land-use plans on lands 
under his responsibility where such plans have not been previously prepared. The 
Secretary of the Interior shall inform the Secretary of Agriculture of substantial 
development interest in coal leasing on lands withir. the National Forest System. 
Upon receipt of such notification from the Secretary of the Interior, the Secretary of 
Agriculture shall prepare a comprehensive land-use plan for such areas where such 
plans have not been previously prepared. The plan of the Secretary of Agriculture 
shall take into consideration the proposed coal development in these lands: Provid­
ed, That where the Secretary of the Interior finds that because of non-Federal 
interest in the surface or because the coal resources are insufficient to justify the 
preparation costs of a Federal comprehensive land-use plan, the lease sale can be 
held if the lands containing the coal deposits have been included in either a 
comprehensive land-use plan prepared by the State within which the lands are 
located or a land use analysis prepared by the Secretary of the Interior.

(ii) In preparing such land-use plans, the Secretary of the Interior or, in the case 
of lands within the National Forest System, the Secretary of Agriculture, or in the

158 U.S.C.A.—2 
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L o ca l H ire

T h ere  a r e  two p r i n c i p a l  ways t h a t  th e  economy o f  A la sk a  r e c e iv e s  
b e n e f i t s  f r a n  o i l  and g a s  d eve lopm en t in  th e  s t a t e .  The f i r s t  i s  
th ro u  -h t a x e s  and r o y a l t i e s  t h a t  a r e  c o l l e c t e d  by  th e  S t a t e  o f  A la sk a  
and  th e n  r e d i s t r i b u t e d  i n t o  th e  economy i n  v a r io u s  fo rm s. The second  i s  
th ro u g h  s a l a r i e s  and w ages t h a t  a r e  p a id  d i r e c t l y  t o  em p loyees and  th e n  
c h a n n e le d  i n t o  th e  eco n an y  th ro u g h  i n d iv id u a l  e x p e n d i tu r e s .  The seco n d  
b e n e f i t  can  o n ly  be a c h ie v e d  when a l l  o r  a  s u b s t a n t i a l  p o r t i o n  o f  th e  
em ployees engaged  i n  work w ith  ANWR a r e  A la sk a  r e s i d e n t s  who l i v e  and 
make p e r s o n a l  e x p e n d i tu re s  w i th in  th e  s t a t e .  I t  i s  t h e r e f o r e  a  m a t te r  
o f  p rim e im p o rta n c e  t h a t  th e  S t a t e  o f  A la sk a  s u p p o r t  th e  h i r i n g  o f  
A la sk a  r e s i d e n t s  on any d ev e lo p m en t w i th  ANWR.

9 0 /10  Revenue S hare

Revenues r e c e iv e d  by th e  U n ite d  S t a t e s  f r a n  m in e ra l  l e a s i n g  on  p u b l ic  
la n d s  a r e  d i s t r i b u t e d  u n d e r  S e c t io n  35 o f  t h e  M in e ra l  L e a s in g  A ct o f  
1920, 30 U .S .C .,  S t a t u t e  191. O th e r  s t a t e s  r e c e iv e  50 p e r c e n t  o f  su ch  
r e v e n u e s , w i th  an  a d d i t i o n a l  40 p e r c e n t  o f  su c h  re v e n u e s  b e n e f i t t i n g  
th o s e  s t a t e s  th ro u g h  p r o j e c t s  p a id  f o r  o u t  o f  th e  r e c la m a t io n  fund  
c r e a te d  i n  th e  R e c lam a tio n  A c t , ap p ro v e d  Ju n e  17, 1902. B ecause  A la sk a  
i s  n o t  c o v e re d  by th e  R e c lam a tio n  A c t and  no p r o j e c t s  i n  A la sk a  a r e  p a id  
f o r  o u t  o f  th e  r e c la m a tio n  fu n d , we r e c e iv e  90 p e r c e n t  o f  th e  r e v e n u e s . 
Ten p e r c e n t  o f  such  re v e n u e s  f r a n  a l l  s t a t e s  a r e  d e p o s i t e d  i n  th e  U n ite d  
S t a t e s  T re a s u ry . T h is  d i s t r i b u t i o n  fo rm u la  a p p l i e s  t o  b o th  u n re s e rv e d  
p u b l ic  la n d s  and r e s e r v e d  p u b l ic  la n d s  i n  w i l d l i f e  r e f u g e s ,  in c lu d in g  
th e  ANWR.

C o n g ress  e x te n d e d  th e  M in e ra l  L e a s in g  A c t t o  A la sk a  i n  S e c t io n  28(b) o f  
th e  A la sk a  S ta te h o o d  A c t, and  c o n s id e r e d  t h i s  one o f  th e  "m ajo r 
p r o v is io n s "  o f  t h a t  A c t .  P r o v is io n s  o f  a  S ta te h o o d  A ct a r e  o b l ig a to r y  
on th e  U n ite d  S t a t e s ,  and an y  m o d if ic a t io n  o f  th e  re v e n u e  d i s t r i b u t i o n  
fo rm u la  w ith  r e s p e c t  t o  p u b l ic  la n d s  ( in c lu d in g  r e s e r v e d  p u b l ic  la n d s  i n  
w i l d l i f e  r e fu g e s )  w ould p ro b a b ly  v i o l a t e  t h e  solem n com pact be tw een  th e  
U n ite d  S ta te s  and A la sk a  w hich  form ed th e  b a s i s  f o r  A la s k a 's  a d m is s io n  
t o  th e  u n io n .



C o n g ress  in c o r p o r a te d  t h i s  re v e n u e  d i s t r i b u t i o n  fo rm u la  i n  th e  S ta te h o o d  
A ct b e c a u se  so  much la n d  i n  A la sk a  was ov/ned by th e  f e d e r a l  governm en t, 
and  a lm o s t  o n e - f o u r th  o f  i t  had  b een  in c lu d e d  in  w ith d ra w a ls  and 
r e s e r v a t io n s  p r i o r  t o  s ta te h o o d .  M od ify in g  th e  d i s t r i b u t i o n  fo rm u la  
o n ly  f o r  t h e  r e s e r v e d  la n d s  i n  th e  ANWR w ould d i s c r im in a t e  a g a in s t  
A la sk a  i n  r e l a t i o n  t o  o th e r  s t a t e s ,  i n  e f f e c t  m aking A la sk a  th e  o n ly  
s t a t e  i n  w hich  p u b l ic  la n d  m in e r a l  re v e n u e s  a r e  n o t  d i s t r i b u t e d  u n d e r 
th e  M in e ra l  L e a s in g  A c t . T h is  w ould c o n t r a s t  w i th  C o n g re s s ' t r a d i t i o n a l  
'p r a c t ic e  o f  t r e a t i n g  a l l  s t a t e s  e q u a l ly .

The M in e ra l L e a s in g  A c t r e p r e s e n te d  a  h i s t o r i c  t r a d e o f f  i n  th e  h i s t o r y  
o f  p u b l ic  la n d  law . I n  e n a c t in g  i t ,  C o n g ress  te r m in a te d  th e  h i s t o r i c  
p o l i c y  o f  d is p o s in g  o f  p u b l ic  la n d s ;  i n s t e a d ,  i t  d e te rm in e d  t o  r e t a i n  
th e  p u b l ic  la n d s  i n  f e d e r a l  o w n e rsh ip  b u t  t o  u se  th e  re v e n u e s  f r a n  th o s e  
la n d s  f o r  th e  b e n e f i t  o f  th e  s t a t e s  i n  w hich th e  la n d s  w ere lo c a te d .  
C hanging  th e  rev e n u e  d i s t r i b u t i o n  fo rm u la  w ould r a d i c a l l y  a l t e r  t h i s  
h i s t o r i c  com prom ise on  w hich  f e d e r a l  p u b l ic  la n d  a d m in is t r a t io n  h a s  been  
b a sed  f o r  d e c a d e s .

N a t io n a l  A dvocacy

S t a t e  r e l a t i o n s  w ith  th e  C o n g ress  and r e l e v a n t  f e d e r a l  a g e n c ie s  i s  an  
im p o r ta n t  com ponent o f  any  advocacy  e f f o r t .  The a l l  encom passing  n a tu r e  
o f  t h i s  i s s u e  and th e  n e c e s s i t y  o f  d e d ic a t in g  l a r g e  am ounts o f  p e rs o n n e l  
tim e  i n d i c a t e  t h a t  e x i s t i n g  r e s o u r c e s  o f  th e  s t a t e  p ro b a b ly  w i l l  n o t  be 
s u f f i c i e n t  t o  e f f e c t i v e l y  a d v o c a te  t h e  s t a t e ' s  p o s i t i o n  on ANWR a t  th e  
n a t i o n a l  l e v e l .  A c q u i s i t io n  o f  th e  s e r v i c e s  o f  law  and c o n s u l t in g  f irm  
i n  W ash in g to n , D .C ., p u r s u a n t  t o  a  c a r e f u l l y  s t r u c t u r e d  p ro cu rem en t 
p r o c e s s ,  w i l l  p ro b a b ly  b e  n e c e s s a r y .  I t  may a l s o  be  n e c e s s a ry  t o  
su p p le m e n t o u r  W ash ing ton , D .C . G o v e rn o r 's  O f f ic e  w ith  a n o th e r  p e rs o n  to  
engage  i n  d a y - to - d a y  lo b b y in g , a s s i s t  i n  l i a i s o n  w i th  W ash ing ton , D .C . 
i n t e r e s t  g ro u p s , a t t e n d  h e a r in g s  and  m e e tin g s , h e lp  c o o r d in a te  v a r io u s  
e le m e n ts  o f  th e  W ash ing ton , D .C . ad v o cacy  p rc g ra m , and  m a in ta in  
ccm m u n ica tio n s  w ith  agency  p e r s o n n e l  and o th e r s  i n  A la s k a .

The D ep artm en t o f  t h e  I n t e r i o r ' s  "1002 R e p o rt''

C o n g ress  i s  t o  c o n s id e r  w h e th e r  th e  c o a s t a l  p l a i n  o f  th e  ANWR o u g h t t o  
be  open  f o r  o i l  and g a s  e x p lo r a t i o n ,  d e v e lo p m en t, and p r o d u c t io n .  We 
c o n c u r  w i th  th e  f in d in g  o f  th e  D ep a rtm en t o f  th e  I n t e r i o r ' s  1002 r e p o r t  
t h a t  t h e r e  i s  s u b s t a n t i a l  o i l  and g a s  p o t e n t i a l  i n  th e  c o a s t a l  p l a i n  and 
t h a t  e x p lo r a t i o n  sh o u ld  p ro c e e d  t o  d e te rm in e  th e  e x t e n t  o f  t l i a t  
p o t e n t i a l .  G iven  c u r r e n t  w o rld  o i l  co n sum ption  t r e n d s ,  o i l  u n d e r  th e  
c o a s t a l  p l a i n  may soon b e  needed  t o  m eet A m e ric a 's  demands and h e lp  
e n s u re  i t s  e n e rg y  s e c u r i t y .
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s o re  d e g re e  a f f e c t  th e  P o rc u p in e  C a rib o u  h e rd .  T h is  h e rd ,  w hich  num bers 
s a n e  180 ,000  a n im a ls , a n n u a lly  m ig r a te s  be tw een  C a n a d a 's  N o rth w e s t 
T e r r i t o r i e s  and A la s k a 's  a r c t i c  c o a s t a l  p l a i n  w here i t  sp en d s  a  p o r t i o n  
o f  e a ch  summer. The P o rc u p in e  h e r d ,  th e  second  l a r g e s t  i n  th e  U .S . ,  
u s e s  th e  c o a s t a l  p l a i n  a s  i t s  c a lv in g  a r e a .  T h e r e f o r e ,  any  o i l  and g a s  
e x p lo r a t i o n  t h e r e  m ust be done in  a  m anner t h a t  i s  c o n s i s t e n t  w i th  th e  
c h i e f  p u rp o se  o f  th e  r e fu g e  -  p r e s e r v a t io n  o f  w i l d l i f e  v a lu e s .

S i m i l a r ly ,  we a r e  co n c e rn e d  a b o u t th e  p o t e n t i a l  im p a c ts  t o  l a n d ,  a i r ,  
and  w a te r  q u a l i t y ,  in c lu d in g  th e  p ro p e r  d i s p o s a l  o f  w a s te  p ro d u c ts  t h a t  
r e s u l t  f r a n  d r i l l i n g  a c t i v i t i e s .  Our p a s t  e x p e r ie n c e  i n  P rudhoe Bay and 
o t h e r  N o rth  S lo p e  p e tro le u m  d ev e lo p m en ts  w i l l  be h e lp f u l  i n  d e te rm in in g  
a p p r o p r i a t e  m easu res  to  a v o id  p o t e n t i a l  p ro b le m s . How ever, th e  d r a f t  
1002 r e p o r t  a c e s  n o t  a d e q u a te ly  a d d re s s  th e s e  e n v iro n m e n ta l  i s s u e s .

The s t a t e  w i l l  be p ro v id in g  s p e c i f i c  ccm nents and  re c a n m e n d a tio n s  t o  th e  
S e c r e t a r y  o f  th e  I n t e r i o r  r e g a r d in g  th e  1002 r e p o r t .  The D epartm en t o f  
I n t e r i o r ' s  d e a d l in e  f o r  p ro v id in g  th o s e  co rm e n ts  i s  F e b ru a ry  6 , 1987.
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BUDGET REQUIREMENTS

T h e  f o l l o w i n g  b u d g e t  r e q u e s t s / n e e d s  w e r e  i d e n t i f i e d  b y  t h e  
i n d i c a t e d  a g e n c y  a s  b e i n g  n e c e s s a r y  t o  e f f e c t i v e l y  d e a l  w i t h  
v a r i o u s  a s p e c t s  o f  ANWR d e c i s i o n  m a k i n g .  T h i s  b u d g e t  
r e q u e s t  w o u l d  b e  p r e s e n t e d  t o  t h e  L e g i s l a t u r e  a s  a  r e q u e s t  
b y  t h e  G o v e r n o r ' s  O f f i c e  f o r  a  s u p p l e m e n t a l  a p p r o p r i a t i o n .

D e o a r t m e n t  o f  Law

FY 37

T h r e e  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  t o  c o n s u l t  $ 5 , 1 8 6
w i t h  W a s h i n g t o n  o f f i c i a l s  ( a i r  f a r e  $ 1 , 2 0 4 ,  
p e r  d i e m  $ 5 5 8 ) .

O u t s i d e  c o u n s e l  w i t h  C h a r l e s  M e y e r s  o f  $ 2 5 , 0 0 0
G i b s o n ,  D u n n  & C r u t c h e r ,  a u t h o r  o f  W i l l i a m s  
& M e y e r s ,  O i l  & G a s  L a w . ( T h i s  c o n t r a c t  
w o u l d  c o n t i n u e  i n t o  FY 8 8 ) .

FY 8 8

B a s e d  o n  t h e  ANILCA e x p e r i e n c e ,  a n  e q u i v a l e n t  $ 1 7 , 6 2 0  
o f  t e n  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  w o u l d  
l i k e l y  b e  n e c e s s a r y .

TOTAL $ 4 7 , 8 0 6

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

0 FY 87

T h r e e  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  t o  c o n s u l t  $ 5 , 1 8 6
w i t h  W a s h i n g t o n  o f f i c i a l s  ( a i r  f a r e  $ 1 , 2 0 4 ,  
p e r  d i e m  $ 5 5 8 )  .

C h a r t e r  f l i g h t s  f o r  a p p r a i s a l  s t a f f  t o  f i e l d  $ 1 2 , 5 0 0
i n s p e c t  f? 9 0 0 ,  0 0 0  a c r e s  o f  s t a t e  l a n d  ( s e ­
l e c t e d  a n d  T A ' s ) .

A e r i a l  p h o t o s ,  USGS m a p s ,  p r i n t i n g ,  r e p r o -  $ 1 , 5 0 0
d u c t i o n s ,  f i l m s ,  e t c . ,  f o r  l a n d  a p p r a i s a l
w o r k .

S e v e n  t r i p s  f r o m  A n c h o r a g e  t o  J u n e a u  f o r  $ 3 , 7 6 6
DLWM s t a f f  t o  p a r t i c i p a t e  i n  l e g i s l a t i v e  
b r i e f i n g s ,  i n t e r a g e n c y  d i s c u s s i o n ,  e t c .
( a i r  f a r e  $ 3 2 8 ,  p e r  d i e m  $ 2 1 0 ) .



o FY 8 8

T h r e e  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  t o  c o n s u l t  
w i t h  W a s h i n g t o n  o f f i c i a l s  t o  w o r k  o n  
l a n d  e x c h a n g e s .

S e v e n  t r i p s  f r o m  A n c h o r a g e  t o  J u n e a u  f o r  
DLWM a n d  DOG s t a f f  t o  p a r t i c i p a t e  i n  l e g i s ­
l a t i v e  b r i e f i n g s ,  i n t e r a g e n c y  d i s c u s s i o n s ,  
e t c .

T i t l e  l i t i g a t i o n  r e p o r t s ,  i n s u r a n c e ,  r e p r o ­
d u c t i o n s ,  p r i n t i n g s .

TOTAL

D e p a r t m e n t  o f  F i s h  a n d  Game 

3 FY 87

T h r e e  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  t o  c o n s u l t  
w i t h  W a s h i n g t o n  o f f i c i a l s  ( a i r  f a r e  S I , 2 0 4 ,  
p e r  d i e m  $ 5 5 8 )  .

3 FY 88

T h r e e  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  t o  c o n s u l t  
w i t h  W a s h i n g t o n  o f f i c i a l s  t o  w o r k  o n  l a n d  
e x c h a n g e s .

TOTAL

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  

0 FY 87

Two f u l l  t i m e  e q u i v a l e n t s  a t  t h e  E n v i ­
r o n m e n t a l  E n g i n e e r  I I I  l e v e l  w i l l  b e  
n e e d e d .  O ne  w o u l d  s e r v e  a s  t h e  p r i m e  
o r g a n i z e r  a n d  r e v i e w e r .  T h e  s e c o n d  w o u l d  
t a k e  t h e  l e a d  i n  p r e p a r i n g  d e s c r i p t i o n  
o f  p a s t  m a n a g e m e n t  p r a c t i c e s .  S t a f f  i n  a l l  
a r e a s  o f  t h e  a g e n c y  w o u l d  b e  d r a w n  u p o n  a s  
w e l l .  B o t h  p o s i t i o n s  w o u l d  b e  s t a t i o n e d  i n  
F a i r b a n k s .  T h e  c o s t  p e r  p o s i t i o n  i s  a p p r o x ­
i m a t e l y  $ 7 0 , 0 0 0  p e r  y e a r  ( i n c l u d i n g  s a l a r y  
a n d  a s s o c i a t e d  c o s t s ) . T h i s  c a n  b e  p r o ­
r a t e d  f o r  FY 8 7 ,  u e p e n d i n g  o n  a  s t a r t i n g  d a t e ,

Two t r i p s  t o  ANWR p e r  y e a r  f o r  f i e l d  w o r k .

S i x  m e e t i n g s  i n  A n c h o r a g e  p e r  y e a r  t o  c o n s u l t
• ■*«>>4 «» 1 > £ £*? a. u i i  a. J  v .u  j.  i .  •

$ 3 , 7 6 6

$ 2 , 5 0 0

$ 3 4 , 4 0 4

$ 5 , 1 8 6

S 5 , 1 8 6  

$ 1 0 , 3 7 2

$ 1 4 0 , 0 0 0

$ 5 , 1 8 6

$ 4 , 0 0 0

$ 1 , 5 0 0

f

5



F o u r  t r i p s  t o  W a s h i n g t o n ,  D . C . ,  f o r  t e c h -  $ 5 , 1 8 6
n i c a l  c o n s u l t a t i o n s  w i t h  W a s h i n g t o n  
o f f i c i a l s .

TOTAL $ 1 5 0 , 6 8 6
G o v e r n o r ' s  O f f i c e ,  W a s h i n g t o n ,  D . C .

0 FY 87

F u l l - t i m e  p o s i t i o n  t o  l o b b y ,  a s s i s t  i n  $ 4 0 , 0 0 0
l i a i s o n  w i t h  W a s h i n g t o n ,  D . C . ,  i n t e r e s t
g r o u p s ,  a t t e n d  h e a r i n g s  a n d  m e e t i n g s ,
h e l p  c o o r d i n a t e  v a r i o u s  e l e m e n t s  o f  a n
a d v o c a c y  p r o g r a m ,  a n d  m a i n t a i n  c o n t a c t
w i t h  a g e n c y  p e r s o n n e l  a n d  o t h e r s  i n  A l a s k a .

L o b b y i n g  f i r m  ( e i g h t  m o n t h s  e f f o r t  0 $ 7 2 , 0 0 0
$ 9 , 0 0 0  p e r  m o n t h ) .

P u b l i c  r e l a t i o n s / m e d i a  f i r m  ( e i g h t  m o n t h s  $ 7 2 , 0 0 0
e f f o r t  @ $ 9 , 0 0 0  p e r  m o n t h ) .

TOTAL $ 1 8 4 , 0 0 0

I n  s u m m a r y  b a s e d  o n  i n p u t  f r o m  t h e  i n d i c a t e d  a g e n c y ,  t h e  
f o l l o w i n g  a d d i t i o n a l  m o n e y  w o u l d  b e  n e e d e d  f o r  t h e  s t a t e  t o  
d e a l  e f f e c t i v e l y  w i t h  t h e  v a r i o u s  a s p e c t s  o f  ANWR:

FY 87  S u p p l e m e n t a l  G o v e r n o r ' s  O f f i c e  $ 1 8 4 , 0 0 0
Law 3 0 , 1 8 6
DNR 2 2 , 9 5 2
DFG 5 , 1 8 6
DEC 1 5 0 , 6 8 6

TOTAL $ 3 9 3 , 0 1 0
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Figure III-1 -—Seismica.'ty mapped prospects (1-26) and resource blocks (A-D) in the 1002 area.
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Figure 111*5.—Diagrammatic section showing stratigraphic relations of the Ellesmerian sequence along
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Conclusion

Surface geologic exploration and study conducted 
throughout the year would be controlled by speciiic time • 
and area closures to avoid conflicts with caribou calving 
and movements during the insect-relief period. Seismic 
activity would be confined to winter work only. Based 
upcn experience from the 1983-1985 exploration program in 
the 1002 area, only negligible effects would occur.
Localized avoidance and disturbance of a minor nature may

occur in the area of exploration wells il caribou entered the 
area while well drilling activities were underway. Because 
human activity would be low, effects would most likely 
result from some avoidance and displacement around well 
pads.

The expanding population trend for the CAH In the 
past decade would indicate that the CAH is not at carrying 
capacity (the number of healthy animals that can bo 
maintained by habitat on a given unit of land). Howl ir, 
the point at which cumulative effects and expanding 
developments all modify suitable displacement habitat is 
unknown. Also unknown is carrying capacity of the PCH. 
Given the geography of the calving areas and current 
densities in those areas, the availability of suitable 
alternative habitats is not apparent.

A major change In distribution as an adverse result 
of displacement of both that portion of the CAH using the 
1002 area as well as the entire PCH could occur if the 
1002 area were fully developed. The main oil pipeline 
v/ould bisect the 1002 area between the western and 
northeastern boundaries. Disturbance would occur from the 
presence and activities of up to 6,000 people, hundreds of 
vehicles, and major construction and production activities 
scattered throughout the 1002 area, including sensitive 
caribou calving areas. Use of approximately 25 percent of 
the total PCH core calving area and 29 percent of the 
coastal insect-relief habitat could be reduced or eliminated. 
Potentially a much larger portion, nearly 80 percent of 
coastal Insect-relief habitat, could be affected if development 
proves to be a barrier to caribou movements. Loss of 
calving habitat, barriers to free movement causing reduced 
access to insect-relief and other areas, disturbance, stress, 
and other factors would cumulatively reduce both available 
habitat and habitat values on remaining areas, resulting in 
caribou population declines.

These changes in habitat availability and value, 
combined with increased harvest, could result in a major 
population decline and change in distribution of 20-40 
percent, based on the amount of calving and insect-relief 
habitats to be adversely affected. Because of the many 
variables involved and lack of relevant experience in 
estimating impacts on this herd and because of the 
difficulty in quantifying impacts, this estimate Is uncertain.

Ff the CAH, a moderate change in distribution or 
decline in that portion of the CAH using the 1002 area 
could occur. The effect on the entire CAH population 
throughout its range may also be moderate. Those effects 
on the segment of the CAH within the 1002 area would be 
similar to th ."  n on the PCH that occur from disturbance, 
displacerrK r barriers to tree movement. The 
nnnuiati. -  c '  distribution change would La 3-10 
percent. AH throughout its range.



CHAPTER V 

ALTERNATIVES

ALTERNATIVE A-FULL LEASING 
OF THE 1002 AREA

Under the alternative of full leasing, It is assumed 
that Congressional action would allow all Federal 
subsurface ownerships of the 1002 area to be available for 
development through a leasing program administered by the 
Department of the Interior. This action would also open to 
oil and gas development and production the private lands 
within the refuge. The exact terms of the leasing program 
would be developed In response to specific legislation 
passed by the Congress. If the Congress chooses to 
authorize leasing in the entire 1002 area, the legislation 
would probably contain the important elements of the 
Mineral Leasing Act and the NPRA legislations, with special 
provisions to meet the unique needs of the Arctic Refuge.

Presumably, major portions of the 1002 area would 
be leased and additional geophysical exploratory work 
would take place on all leased areas before exploration 
wells are drilled. Leaseholders would likely focus first on 
those areas and geologic structures believed to have the 
highest probability of containing commercial quantities of oil. 
It is feasible for phased development to occur.

The 1002 area contains a combination of identified 
potential petroleum prospects having a mean conditional 
estimated total of 3.2 billion barrels of economically 
recoverable oil under current and foreseeable economic 
conditions (Chapter III). These prospects are grouped into 
4 geographic areas (blocK^fof the 1002 area to facilitate an 
analysis of the effects of oil development on the 
environment. These blocks are depicted in Chapter III (fig. 
111-16).

Alternative A assumes that:

1. Although both oil and gas would be leased, initially 
only oil will be developed and transported to market. 
Associated gas will be reinjected and/or used for field 
operations in the manner similar to other North Slope 
fields, until it becomes economical and adequate 
markets are identified.

2. Oil production will start about the year 2000.

3. Development will be unitized within the 1002 area and
on privately owned subsurface resources in the 
vicinity of Kaktovik.

4. A single trunk oil pipeline will transport oil from
Federal leases and from any private lands in the 1002 
area to Pump Station 1 of the Trans-Alaska Pipeline 
System (TAPS).

5. Development, production, and transportation of oil 
from the 1002 area are considered to be independent 
of any offshore production: however, infrastructure 
could be shared.

6. The State of Alaska will allow a trunk oil pipeline to 
cross State lands between the western boundary of 
the 1002 area and Pump Station 1 at Prudhoe Bay (a 
distance of about 50 miles).

7. Once the Congress approves leasing, but prior to 
lease o ils -  industry will be allowed to conduct 
additional gecohysical and surface geological 
exploration woik.

8. Surface occupancy for oil and gas purposes will not 
be permitted within areas formally designated by the 
Congress as Wilderness.

According to the size, number, and characteristics of 
prospects described in Chapter III, and production and 
transportation scenarios described in Chapter IV, the 
number and types of facilities likely to be required for 
development and production of oil resources in the 1002 
area are listed in table V-1. Figure V-1 shows a 
conceptual placement of production and transportation 
facilities based on typical North Slope prospect 
characteristics for three localities within the 1002 area.

Actual placement of oil production facilities and 
marine facilities on the 1002 area, or location of the trunk 
pipeline from producing fields to TAPS Pump Station 1, 
depends upon site-specific geotechnical, engineering, 
environmental, and economic data that can be determined 
only after a specific prospect has been drilled, and a 
discovery made and confirmed.

Chapter IV describes the types and numbers of 
facilities that might be necessary for oil production in the 
1002 area. Typically, these include for each developed 
prospect: central processing facility (CPF) and initial pump 
station for the oil pipeline, all-weather airfield, consolidated 
production and reinjection well pads, and an internal 
network of roads and gathering lines connecting pads and 
the CPF. A trunk oil pipeline would connect the CPF to 
Pump Station 1. From Pump Station 1, oil frcm the 1002 
area would move through the existing TAPS to Valdez and 
then by tanker to market. Depending on the amount of 
final through- put, one or several additional pump stations 
may be required.

ALTERNATIVES



145” 143"

Kaktovlk

C A M D E N  B A Y KiC Larvls

Angun

» 24 E

Fiaxman
lalandy^ Brownlow

Central
production

facility

■ 90 acres 
o 40 acres

0
1

10
1

20
I

30 MILES 
I

1 1 1 1
10 20 30 KILOMETERS

EXPLANATION

•  Drill pad—23 acres - - Connecting road

Airstrips—30 and 130 
acres

Seawater treatment 
plant

Figure V-1.—Hypothetical generalized development of the 1002 area under full leasing (upper) or 
limited leasing (lower) if economic quantities of oil are discovered. Numbers indicate three localities 
(shaded) having typical prospect characteristics.

ARCTIC REFUGE RESOURCE ASSESSMENT

Fiaxm an 
. Iitand' Brownlow

Pomt

Kaklovik
.Bd-iirV.Manninf!

C A M D E N  B A Y

Arvgun

aU-rcch-t



Table V-1 .-N u m b e r and area of In-place oil-related facilities assumed to be associated with development of estimated 
mean conditional recoverable oil resources made available by full leasing or limited leasing of the 1002 area.

[mi, miles; cu yds, cubic yards; ac, acres]

Facility
Approximate units1 

Full leasing Limited leasing

Main oil pipeline within the 1002 area2 ................................................ 80 mi (490 ac)

Main road paralleling main pipeline and from marine facilities2 .. .......120 mi (730 ac) 100 mi (610 ac)

Spur roads with collecting lines within production fields .............. 120 mi (730 ac)

Marine and salt water treatment facilities ............................................. 2 (200 ac) 2 (200 ac)

Large central processing facilities ........................................................... 6 (540 ac)

Small central processing facilities ............................................................ 3 (120 ac)

Large permanent airfields ............................................................................ .......  2 (260 ac) 2 (260 ac)

Small permanent airfields ............................................................................ 1 (30 ac)

Permanent drilling pads ............................................................................... 50-60 30-40
(1,200-1,600 ac) (700-1.000 ac)

Borrow sites ..................................................................................................... .......  10-15 8-13
(500-750 ac) (400-650 ac)

Gravel for construction, ooeration, and maintenance......................... 35 million-
- 50 million cu yds 40 million cu yds

Major river or stream crossings................................................................. Maximum 15

1 Figures given in miles refer to linear miles of the facilities. Areas were calculated on the basis of 50-foot widths each 
for the main oil pipeline and main road, totaling a 100-foot right-of-way for the main transportation corridor. A 50-foot right- 
of-way was assumed for spur roads with f l e e t in g  lines. The numbers of nonlinear units are also provided.

2The distance from the 1002 western boundary to TAPS Pump Station 1 is approximately 50 miles, across State of 
Alaska land. This 50 miles is not Included in the mileage estimates.

ALTERNATIVE B-LIMITED LEASING 
OF THE 1002 AREA

This alternative discusses a leasing program that 
would develop if the Congress chose to pass legislation, 
based on environmental considerations, that would limit the 
amount of the 1002 area available for leasing. There would 
be no leasing, exploration, development, or transportation of 
oil from or through the traditional core calving area of the 
Porcupine caribou herd (Chapter II and pi. 2A). The 
remainder of the 1002 area would be offered for leasing; 
presumably, all potentially economic prospects would be 
leased, explored, and developed. The assumptions in this 
alternative are the same as for full leasing, including the

opening of the KIC and ASRC lands. Approximately 2.4 
billion barrels (800 million barrels less than in Alternative A) 
of economically recoverable oil are estimated as the mean 
conditional resource which might be available for 
development under this alternative.

A conceptual placement of production and 
transportation facilities under the limited leasing alternative is 
also shown on figure V-1.

Production and transportation facilities were described 
in the full leasing alternative. Under limited leasing, facilities 
would not be constructed In the core caribou calving area. 
All other facility requirements would be virtually the same 
(table V-1).

ALTERNATIVES
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ALTERNATIVE C-FURTHER EXPLORATION

Under this alternative, the Secretary wovld 
recommend additional exploration, to include exploratcy 
drilling, to permit acquisition of more data to aid the 
Secretary and the Congress in their decision of whether or 
not to authorize leasing of the 1002 area. Acquisition of 
additional data could be by the Government, or industry, or 
both.

Section 1002 of ANILCA has afforded the Department 
of the Interior the opportunity to acquire a substantial 
amuunt cf exploration data in the 1002 area. During two 
winter field seasons, private industry obtained 1300 line 
miles of seismic data on a 3x6-mile seismic grid over a 
large part of the 1002 area. A substantial amount of 
gravity, magnetic, geochemical, paleontological, and shallow 
stratigraphic data was also collected. The BLM and GS 
acquired additional data through in-house research and field 
investigations over several field seasons.

Analysis of the available geological and geophysical 
data has revealed that the 1002 area is a very complex 
geological terrane, and additional geological and geo­
physical data might provide a basis for a more defined 
assessment of the oil and gas potential of the 1002 area. 
Additional seismic data could better define some of the 
more complex geologic structures that have been identified. 
It is expected that if a decision was made to allow leasing 
of the 1002 area, industry would want to obtain more 
detailed seismic data over particular areas of interest in 
order to make a more accurate determination of oil and gas 
potential prior to a lease sale. These data would also be 
made available to the Department for its use in determining 
the fair market value of tracts to be leased.

The location and size of geologic structures have 
been generally defined. However, the nature of the rocks 
present remains virtually unknown, owing to a lack of deep 
stratigraphic, paleontological, and geochemical data specific 
to the 1002 area. Therefore, only indirect inferences based 
on surface and near-surface geological data and on wel! 
data outside the 1002 area can be made as to the nature 
of source and reservoir rock and the type of hydrocarfcon 
present. A program to drill off-stmcture test wells would 
provide subsurface geological Information on the 1002 area 
and eliminate some of the uncertainties in the oil and gas 
assessment such as the pro' ability of the occurrence of 
adequate source and reservoir rocks, and also the probable 
mix of hydrocarbons. This type of information might be iitr  
define the more prospective parts of the 1002 area that 
should be considered for leasing.

Four deep test wells could be drilled off-structure 
similar to the stratigraphic test wells (COST wells) drilled in 
the Outer Continental Shelf. These wells would provide 
more definitive data on the stratigraphy, paleontology, 
geophysics, and geochemistry of the rock formations 
present. Core samples would be taken to determine the 
quality of the source rocks, the characteristics of the

reservoir rocks, and the availability of seals to trap 
hydrocarbons. Possible locations for stratigraphic test wells

East of the Canning River in the northwest block 
(Block A, fig. 111-16) to test primarily for geologic 
conditions similar to those of the Prudhoe Bay field.

2. Near the Hulahula River between 'he  Marsh Creek 
anticline to the west and larger mapped geologic 
structure to the east (Block B, fig. 111-16 and fig. Ill- 
9).

3. In the northeastern part of the 1002 area north of the 
large mapped geologic structure and south of the 
Kaktovik lands (Block C, tig. 111-16, and fig. III-9).

4. Near the large mapped geologic structure in the 
southern foothills (Block D, fig. 111-16, and fig. III-9).

ALTERNATIVE D-NO ACTION

This alternative describes the probable future man­
agement of the 1002 area if the Congress chose to take no 
further legislative action regarding the 1002 area of the 
Arctic Refuge. According to the provisions of sections 
1002 and 1003 of ANILCA, an act of the Congress would 
be prerequljjfe to leasing or other development leading to 
oil and gas production on the Arctic Refuge. If the 
Congress chose instead to designate all or part of the 
1002 area as wilderness, that too would take legislative 
action. If instead, the Congress chose to allow the 
management of the 1002 area to continue under existing 
legal authorities guided by the Arctic Refuge comprehensive 
conservation planning (CCP) process outlined by section 
304(g) of ANILCA, no additional Congressional action would 
be required.

The management goals of the Arctic National Wildlife 
Refuge, until further defined by the CCP process, are to 
maintain the existing availability and quality of refuge 
habitats with natural forces governing fluctuations in fish 
and wildlife populations and habitat change; provide the 
opportunity for continued subsistence use of natural 
resources by local residents, in a manner consistent with 
sound natural resource management; and provide 
recreational and econom'c opportunities compatible with the 
purposes for which the refuge was established.

Section 304(g) of ANILCA mandates that management 
of the 16 National Wildlife Refuges in Alaska, Including the 
Arctic Refuge, be assessed through the CCP process.
This process requires that the plan: (1) designate areas 
within the refuge according to their respective resources 
and values; (2) specify the programs proposed for 
conserving fish and wildlife and maintaining the values for 
which the refuge was established; and (3) specify uses 
which may be compatible with the major purposes of the 
refuge. The preferred alternatives identified in this process

/ ARCTIC REFUGE RESOURCE ASSESSMENT
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would establish the long-term basic management direction Regulations. Provisions of the Wilderness Act would apply
for each refuge. This planning process allows for the to those 8 million acres of the Arctic Refuge outside the
evaluation of a range of alternatives for refuge management 1002 area, 
and consultation with the appropriate State agencies and
Native Corporations. The FWS Is using the environmental Activities proposed for the 1002 area would be
impact statement (EIS) process to implement the C CP’s. subject to a compatibility determination as required by
Following a  series of public scoping activities and a ANILCA section 304(b) and the Refuge Administration Act.
comment period on a draft EIS, a preferred alternative Permissible activities could include hunting, fishing,
would be chosen by the Alaska FWS Regional Director, subsistence harvest, river trips, hiking, photography, and
described in a final EIS, and documented by a Record of certain other forms of recreation and compatible scientific
Decision. research. Guiding for recreational activities, trapping, and

other commercial activities determined to be compatible with 
Currently, the CCP process for the Arctic Refuge is refuge purposes also would be allowed. These commercial

in the first or scoping and data-collection phase and calls activities could conceivably include activities as diverse as
for completion of the CCP by the spring of 1988. The onshore support and transportation facilities for offshore oil
1002 area has been deleted from this planning process, and gas activities. Any proposed activity would be
pending the decision of the Congress as to its future reviewed for compatibility before it could be permitted,
management. If this no-actlon alternative were selected by Because compatibility determinations are very site-specific,
the Congress, the 1002 area would be added to the and the list of probable activities long and speculative,
planning process as an Integral part of the Arctic Refuge. effects of specific activities are not assessed in Chapter VI.
Depending on the stage of planning, at least the CCP, and
perhaps some step-down management plans, would need The establishment of aids to navigation and facilities
to be amended or supplemented to include management of for national defense wo..id be authorized under ANILCA
the 1002 area. section 1310. Weather, climate, and research facilities

could also be permitted.
Under section 1008 of ANILCA, a policy was 

established to permit certain oil and gas activities, including Title XI of ANILCA governs access on Federal lands
leasing and development, on Alaska refuges In areasjwhere jn Alaska. Authorized forms of access on the Arctic Refuge
such activities are deemed to be compatible with thermajor include snowmachines (during periods of adequate snow
purposes for which a particular refuge was established. cover)i aircrafti motorboats. and other means if found
Because of the provisions of sections 1002 and 1003, compatible,
section 1008 does not apply to any part of the Arctic
Refuge. Selection of Alternative D would preclude ^  Refuge management could include activities such as
production of oil and gas from the Arctic Refuge, and wildlife surveys, reintroduction of native fish and wildlife
leasing or other develoment leading to oil and gas species, fisheries management, prescribed burning for
products. habitat enhancement, and construction of public use

facilities where appropriate. Although these activities are 
Step-down management plans for the Arctic Refuge allowed by law, their actual implementation and the extent

would be developed for specific activities once the CCP of implementation would be decided through the CCP
was completed. These management plans might address process and the subsequent management plans,
activities such as public use, wildlife Inventories and other
scientific research, wild and scenic rivers, wilderness Implementation of Alternative D would preclude the
management, and fire management. Harvest of fish and development of estimated oil resources, as discussed in
wildlife would generally be conducted in accordance with Chapters III and VII.
the State of Alaska Department of Fish and Game 
regulations, and subsistence use of the refuge would
continue. ALTERNATIVE E-WILDERNESS DESIGNATION

The Arctic Refuge would be managed under the legal Under this alternative, the Congress would designate
authorities found in ANILCA arid the National Wildlife the 1.55-million-acre 1002 area as wilderness, within the
Refuge System Administration Act of 1966 (Public Law 89- meaning of the 1964 Wilderness Act (Public Law 88-577).
669). Other laws and their amendments that affect the
management of the 1002 area and the Arctic Refuge in No further study or public review is necessary for the
general include but are not limited to the Migratory Bird Congress to designate the 1002 area as wilderness.
Treaty Act, Endangered Species Act, Antiquities Act, Clean Previous studies and public debate have sufficiently covered
Air Act, Clean Water Act, Coastal Zone Management Act, the issue. A wilderness review of the Arctic Refuge was
Fish and Wildlife Act of 1956, Marine Mammal Protection conducted in the early 1970's pursuant to the provisions of
Act, National Environmental Policy Act, National Historic the Wilderness Act. A draft report was prepared In 1973;
Preservation Act, Refuge Recreation Act, Refuge Revenue however, the draft was never made final nor was public
Sharing Act, and the State of Alaska Fish and Game comment obtained.
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The issue o( wilderness designation for all of the 
Arctic Refuge, Including the 1002 area, w a s  debated 
extensively by the Congress and the public in widely held 
hearings from 1976 through 1980 during th e  development 
and passage of ANILCA (Eastin, 1984). T h e  House of 
Representatives generally favored designation of the 1002 
area as wilderness, whereas the Senate generally did not. 
The Senate view was that designating the  area as wilder­
ness was premature until a resource assessm ent of the oil 
and gas potential was completed and reviewed by the 
Congress. The Senate view prevailed and became the 
section 1002 portion of Title X of ANILCA.

The draft report resulting from the original wilderness 
study recommended that all of the original 8.9 million acres 
of the Arctic Refuge be designated as wilderness, with the 
exception of 74.516 acres consisting of tracts at Camden 
Bay (456 acres), Beaufort Lagoon (420 acres), Demarcation 
Point (10 acres), Lake Peters (10 acres), th e  village of 
Kaktovik (141 acres), the military withdrawal on Barter Island 
(4,359 acres), and land in the vicinity of Barter Island that 
was to be selected by the Kaktovik Inupiat Corporation 
(KIC) under the Alaska Native Claims Settlement Act 
(ANCSA) (69,120 acres). Section 702(3) of ANILCA  
ultimately designated approximately 8 million acres of 
wilderness on the Arctic Refuge which encom passed all of 
the pre-ANILCA refuge with the exception o f the 1002 area.

This alternative considers wilderness designation of 
the entire 1.55-million-acre 1002 area, except for the 
abandoned DEW  line sites at Beaufort Lagoon and Camden 
Bay, native allotments, and land owned by K IC . The 1002 
area would still be included in the CCP process, as 
described in Alternative D, but would be m anaged as 
wilderness under the provisions of the Wilderness Act, the 
National Wildlife Refuge System Administration Act, and 
ANILCA.

Permitted uses in wilderness include hunting, fishing, 
backpacking, river trips, and photography. Commercial 
activity would be restricted to commercial guiding for such 
activities. These activities may be restricted o r eliminated if 
necessary in designated wilderness areas under the 
provisions of other laws or regulations. M otorized  
equipment would generally be prohibited. Exceptions would 
include operation of aircraft, Including landing. Wilderness

designation would not alfect the air space over the area. 
The use of motorboats and snowmachines (during periods 
of adequate snow cover) would be authorized for traditional 
aclivities-for example, subsistence uses or for access to 
inholdings such as native allotments. Cabins could be 
constructed in wilderness areas if th ey  were necessary for 
subsistence trapping, public safety, o r administration of the 
area.

In contrast to tne 'no-action" alternative, use of 
motorized equipment by the FWS in administering the area 
would only be allowed consistent w ith  the minimum-tool 
concapt. (Minimum-tool concept is use of the minimum 
action or instrument necessary to successfully, safely, and 
economically accomplish wilderness management 
objectives.) Situations for which motorized access might 
be used include emergencies involving public health or 
safety and search-and-rescue operations. Landing of 
aircraft would be permitted. Other government agencies 
(local, State, and Federal) would also be allowed to use 
motorized equipment in carrying out legitimate activities in 
wilderness consistent with the minimum-tool concept. An 
example would be the use of helicopters by the Department 
of the Interior to carry out the A N ILC A  section 1010 Alaska 
Mineral Resource Assessment Program (AMRAP). Manage­
ment activities such as wildlife control, prescribed burning, 
habitat rehabilitation, predator control, reintroduction of 
native fish and wildlife species, and wildlife surveys would 
be permissible, though not necessarily practiced, In the 
designated wilderness area. The appropriateness of these 
activities would be ad^jessed in the C C P .

As in the "no-action" alternative, placement and 
maintenance of navigation aids, communication sites and 
related facilities, and facilities for national defense could be 
permitted (ANILCA section 1310). Facilities for weather, 
climate, and fisheries research could a ls o  be permitted.

Implementation of this alternative precludes the 
development of estimated oil resources, as  discussed in 
Chapters III and VII.
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CHAPTER VII

OIL AND GAS-NATIONAL NEED FOR DOMESTIC SOURCES 
AND THE 1002 AREA’S POTENTIAL CONTRIBUTION

INTRODUCTION

Section 1002(h)(5) of ANILCA requires an evaluation 
of how hydrocarbon resources In the 1002 area of the  
Arctic Refuge relate to the national need for additional 
domestic sources of oil and gas. This chapter discusses  
this national need, and describes the potential contribution 
of oil from the 1002 area. Benefits which would accrue to 
the nation are described. They include gains In national 
income, reduced vulnerability to disruptions In the world  
market, and Improvements in the balance of payments and  
national security. The analysis focuses only on oil because  
it is not anticipated that natural gas from the 1002 area will 
become economic to produce and transport to market 
within the timeframe considered.

The estimates used in this chapter depend on m any  
variables. If the 1002 area were opened and leased in a  
timely manner, production would not be expected until 
about the year 2000. Therefore, the refuge's contribution to 
U.S. energy needs has been determined by comparing its 
production potential against projected energy needs, 
beginning about 15 years from now and extending perhaps  
30 years out to the year 2030, possibly beyond. It is 
difficult to anticipate world oil prices beyond the year 2 00 0  
and the rate of real growth of the U.S. economy-two 
important determinants of the future demand for energy. 
Nevertheless, potential production from the 1002 area can  
be compared against various forecasts about future U.S. 
energy demand and supply. This chapter relies mainly on  
the Department of Energy’s (DOE) long-term projections 
contained in its 1985 National Energy Policy Plan, but a lso  
considers several private forecasts.

THE 1002 AREA’S POTENTIAL 
CONTRIBUTION TO U.S. NEEDS

The unique geologic features underlying the 1002 
area create the potential for discoveries which would m ake  
a very substantial contribution to domestic oil reserves. 
Despite the area’s remote location and hostile environment, 
it is the most attractive petroleum exploration target in the  
onshore U.S. Data from outcropping rocks within the area  
and from nearby wells, combined with seismic information 
gathered from 1983 to 1985, indicate geologic conditions 
which would be extremely favorable for major discoveries.

The billions of barrels of oil that may exist in the 
1002 area could make an important contribution to the 
national need for domestic sources of oil. Alaska North 
Slope crude oil, especially that from Prudhoe Bay, now 
contributes almost 20 percent of domestic production.

Production from Prudhoe Bay has peaked and a  decline is 
expected no later than 1988. Arctic Refuge oil could help 
moderate this decline and substantially reduce th e  need for 
increased imports.

The oil resources and possible production capability 
of the larger potential oil fields in the 1002 a-ea are  
substantial by U.S. standards. Estimates of oil in place 
range from 4.8 billion barrels (BBO) to more than 29.4 BBO. 
Recoverable resource estimates -ange from 0.6 B BO  to 9.2 
BBO. In some cases, the potential recoverable reserves of 
the 1002 area’s fields may sizably exceed 1 BBO . Only 13 
domestic fields with total reserves greater than 1 BBO have 
been discovered in this country. Their original reserves, 
remaining reserves, current production rate, and year of 
discovery are displayed in table VII-1.

If productive, the 1002 area's fields could b e  the 
largest domestic fields discovered since Prudhoe Bay and 
Kuparuk River in 1968 and 1969. Except for th ese , no U.S. 
field with reserves exceeding 1 BBO has been discovered  
since 1948. The size of the 1002 area’s structures and 
their potential for oil accumulations are geologically the 
Nation's best onshore targets for the discovery o f very 
large oil fields. If productive, the large fields w ould  join the 
list of “giant'' oil fields which have contributed over two- 
thirds of total-domestic oil production. The previously  
discovered giints, except for the two Alaskan fields, are 
over 75 percent depleted (table VII-1), and even th e  
Prudhoe Bay field Is almost half depleted.

For purposes of assessing the 1002 area’s possible 
contribution, the conditional mean recoverable resource  
estimate of 3.2 BBO has been used. The estimate for 
limited leasing is 2.4 BBO. These figures do not consider 
resources that may occur in undefined but potential 
stratigraphic traps (see Chapter III).

Contribution to Domestic Oil 
Demand and Supply

It is important to assess the 1002 area's potential 
contribution to the national need for domestic oil production 
in light of supply and demand conditions. Oil consumption  
in the U.S. has exceeded domestic production for more 
than 20 years. Using the daily produ-.ion estimates for the 
1002 area, table VII-2 compares the area's contribution with 
the Department of Energy's (DOE) reference case 
projections for domestic oil supply and demand, taken from 
the 1985 DOE National Energy Policy Plan, to illustrate the 
magnitude of the contribution 1002 area oil production
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Table VII-1 .—U.S. oil fields having ultimate recovery 
exceeding 1 billion barrels of oil.

[BBO, billion barrels of oil; MBO/Y, million barrels of oil 
per year. From Oil and Gas Journal (1986) and Roadifer 
(1986)]

Field Year Original Remaining Current
discov- reserves reserves production
ered (BBO) (BBO) (M BO/Y)

Prudhoe Bay, AK.... .1968 9.47 5.10 568
East Texas................. ,1930 6.00 1.11 48
Wilmington, C A ....... ..1932 2.55 .36 41
Midway-Sunset, CA,.1894 2.16 .45 54

Kem River, C A ..........1899 1.99 .92 51
Yates, T X ................... .1926 1.95 .90 45
Wasson, T X ................1936 1.68 .57 33
Kuparuk River, AK..,.1969 1.59 1.30 79

Elk Hills, C A ...............1911 1.47 .70 47
Panhandle, T X .......... ,1921 1.46 .07 11
Kelly-Snyder, T X ........1948 1.35 .15 19
Huntington Beach,

C A ......................,1920 1.12 .07 8
Slaughter, T X ............ 1936 1.03 .06 24

could make in the face of increasing demand and steadily 
declining domestic production.

The U.S. has stabilized its oil production capability 
and temporarily moderated the decline in domestic reserves 
since 1974. This Is largely due to successful exploration 
and intensive exploitation of known fields, including the use 
of improved and enhanced oil recovery (EOR) technology, 
and to the 1.5 million barrels per day produced at Alaska's 
Prudhoe Bay.

U.S. crude oil production peaked at 9.64 million 
barrels per day (MBO/D) In 1970 and has been relatively 
constant over the last decade, being 8.90 MBO/D In 1985. 
However, in February 1986, the Department of Energy (DOE, 
1986) predicted that domestic oil production would 
decrease by about 3 percent per year beginning in 1987, 
declining to about 8.05 MBO/D in 1990 and to 6.53 M BO /D  
by 1995. These estimates represent a substantial reduction 
from previous DOE forecasts. In June 1986, the Chevron 
Corporation predicted that production would decrease to 
8.8 MBO/D in 19B6 and steadily decline to 6.2 M B O /D  by 
the year 2000 (Chevron, 1986). Other recent estimates 
suggest levels as low as 4.0 MBO/D by the year 2000.
The lower forecasts are largely *he result of reduced oil and 
gas prices, price uncertainty, consequent reduced drilling
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levels and discovery rates, higher annual production 
declines in known fields, and decreased emphasis on 
production stimulation projects (Spaulding, 1986, Doscher 
and Kostura, 1986; Kuuskraa, 1986).

Table VII-2.—The 1002 area's potential contribution to U.S. 
oil demand, production, and imports.

(In thousands of barrels per day. U.S. demand, production, 
and import data from U.S. Department of Energy, 1985d, 
tables 4-6 and 4-7]

Year................................................. 2000 2005 2010

U.S. OIL D EM A N D .................... 16,100 15,800 15,700

1002 area oil production:
Full leasing............................... 147 659 404

Percent of U.S. total
dem and............................... .91 4.17 2.57

Limited leasing........................ 105 473 300
Percent of U.S. total

demand.............................. .65 2.99 1.91

U.S. OIL PRODUCTION 8,600 8,200 7,400

1002 area oil production:
Full leasing................................ 147 659 404

Percent of U.S. total
production......................... 1.71 8.04 5.46

Limited leasing......................... 105 473 300
Percent of U.S. total

production.......................... 1.22 5.77 4.05

U.S. OIL IMPORTS..................... 7,500 7,600 8,300

1002 a 'ea  oil production:
Full leasing................................

Percent of U.S. total
147 659 404

imports................................ 1.96 8.67 4.87

Lim.ted leasing.........................
Percent of U.S. total

105 473 300

imports................................ 1.40 6.22 3.61
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Oil reserves decreased over 27 percent, a fo u t 11 
billion barrels from 1970 to 1985 and declined annually 
during 14 of these 15 years despite extensive exploration 
and active field exploitation programs.

J. P. Riva (Riva, 1984; Riva and others, 1985; Gall, 
1986), of the Science Policy Research Division of the 
Library of Congress, predicted that shrinking American oil 
reserves will plunge by 1990 to their lowest levels since 
shortly after World W ar II, based on current drilling rates. 
Riva predicts a decline from the 1985 reserve figure of 28.4 
BBO to 25.1 BBO in 1990, and perhaps to as low as 23.2 
BBO in 1995. The most significant declines in reserves will 
occur in the older, traditional oil-producing areas of the 
western United States, Texas, the Gulf Coast, and the 
Midcontinent. In the frontier regions of Alaska and offshore 
California, prospects are better for substantial reserve 
additions.

If cun-ent production and reserves in known fields are 
assumed (the reserves/production ratio), theoretically the 
Nation's oil reserves would be exhausted In about 9 years. 
But because oil-field production conventionally declines 
about 10 percent per year compounded, In practice it will 
take about 30 years to exhaust known reserves.

Production capability and reserves can be increased 
by (1) exploring for new fields; (2) extending or finding new 
reservoirs in known fields; (3) producing more of the total 
oil-ln-place by enhanced recovery methods, infill drilling, well 
stimulation, etc.; and (4) developing improved production 
technology. Use of each technique depends on projected 
prices of oil and gas, economics, and relative costs of the 
technique.

From 1977 through 1985, a period of high oil prices 
and the greatest boom In domestic exploration history, an 
average of 930 million banels of new reserves were 
discovered each year (MBO/Y). Revisions and adjustments 
added an average of 1483 MBO/Y. Consumption during 
the same period averaged almost 3000 MBO/Y. Reserves 
therefore decreased by an average of 565 MBO/Y. 
Approximately 7  percent of the increase resulted from 
discovery of new fields; 31 percent from the discovery of 
extensions and new zones in known fields; and 62 percent 
from EOR, other Increased recovery methods, and statistical 
revisions. Oil is being consumed faster than it Is being 
discovered, and the Nation is reducing its oil Inventory.

The historical quantities of petroleum discovered per 
foot of exploratory drilling dramatically demonstrate the 
increasing difficulty in finding large oil and gas fields (table 
VII-3). No reversal of the trend has occurred since 1979.

Oil fields with recoverable reserves exceeding 100 
(MBO) are frequently described as national class giants. 
Giant fields with reserves exceeding 500 MBO are 
supergiants or world class giants. Giants and supergiants 
are few in number, but contribute the bulk of the world's oil 
production. In fact, fewer than 300 supergiant oil fields (out

Table VII-3.—Historical recoverable U.S. oil and natural 
gas finding rates.

[Modified from U.S. Geological Survey]

Period during Increment feet Finding rate per toot
which footage of exploratory exploration drilling
was drilled drilling Oil Gas

(billions) (barrels) (MCF)

1859-1949 0.0-0.5 236 916
1949-1958 0.5-1.0 51 347
1958-1967 1.0-1.5 21 252
1967-1977 1.5-2.0 20 186
1977-1979 2.0-2.1 9 134

of 30,000 oil fields worldwide) contain more than 80 percent 
of the world's known oil reserves. Over 40 supergiants 
have been discovered in the U.S., almost all prior to 1939. 
Only one was discovered from 1977 to 1985. More 
significantly, only five have been discovered since 1951: 
McArthur River (1965), Prudhoe Bay (1968), and Kuparuk 
River (1969), all in Alaska; Jay in Florida (1970); and East 
Anschutz Ranch In the Overthrust Belt In Wyoming (1981). 
Point Arguello in the Outer Continental Shelf (OCS) off 
California may be added to this list once the reserves are 
fully defined.

Discovery patterns for giant oil fields are only slightly 
more favorable. About two-thirds of the U.S. giants were 
found before 1940, 94 since, and the number of such 
discove. ;s decreases in each successive decade.

The onshore basins in the U.S. that hold the greatest 
potential for very large discoveries have already been 
explored, except for the 1002 area. While there are some 
very attractive offshore areas yet to be explored, the 1002 
area is particularly promising because It contains extensions 
of other producing trends, and wells on adjacent properties 
show highly favorable evidence of petroleum deposiis.
These evidences, when combined with the structural traps 
mapped or inferred for the area, indicate that the 1002 area 
Is currently the unexplored area in the U.S. with the 
greatest potential to contain giant and supergiant fields.

Not only might discovery of a supergiant field in the 
1002 area make a significant contribution to domestic 
reserves and production, it could do so at a relatively low 
average cost per barrel because of economies of scale.
The combination of high production and low average costs 
makes the total net economic value much higher for large 
fields. Moreover, because average costs are lower, larger 
fields can be produced economically and can contribute to 
the economy even when world oil prices are lower.
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Contribution to National Objectives

The potential contribution from the 1002 area's 
production goes well beyond that of simply providing a 
certain percentage of U.S. domestic oil needs that might 
otherwise have to be obtained from foreign sources of 
supply. Production of oil from the 1002 area can also help 
achieve this Nation’s national economic and security 
objectives as well.

FOSTERING ADEQUATE ENERGY SUPPLIES 
AT REASONABLE COSTS

DOE's 1905 National Energy Policy Plan has as its 
general goal fostering adequate energy supplies at 
reasonable costs. Adequate supply requires "a flexible 
energy system that avoids undue dependence on any 
single source of supply, foreign or domestic, and thereby 
contributes to national security (and) implies freedom of 
choice about the mix and measure of energy needs to meet 
our industrial, commercial, and personal requirements." The 
National Energy Policy Plan also recognizes leasing Federal 
lands as important in the Nation's effort to ensure long-term 
energy supplies.

REDUCING DEPENDENCE ON IMPORTED OIL

Since 1970 this Nation has been heavily dependent 
on foreign petroleum supplies to meet domestic demand. 
The prospect Is for continued U.S. dependence on foreign 
oil. Imports in 1985 were expected to average about 5 
MBO/Y, to supply about one-third of domestic oil needs. 
DOE's latest forecasts show that U.S. dependence on 
foreign oil is expected to increase significantly by the end 
of the- century and beyond. Table VII-2 compares the 
percent of the 1002 area oil contribution to U.S. oil imports.

The Nation's oil imports come from two general 
sources: members of the Organization of Petroleum 
Exporting C o u rs e s  (OPEC), such as Saudi Arabia, 
Venezuela, Indonesia; and non-GPEC nations, such as 
Mexico, Canada, the United Kingdom.

Because of decreasing production in the U.S. and 
other no’.i-OPEC nations it is likely that this Nation will 
become significantly more dependent on imports from the 
oil-rich Persian Gulf OPEC nations no later than the mid- 
1990's. If so, oil prices will also increase as supply 
competition decreases, and the Persian Gulf OPEC nations 
regain market leverage and control of the international oil 
market. '

As imports have increased, the' U.S. has become 
vulnerable to the actions of oil-exporting countries and has 
essentially become a price taker in the international oil 
market. The cost of imported oil to the U.S. economy is 
not only the price paid tor the oil but also the losses 
caused by a dLiuption in supply, should one occur. 
Because domestic production substitutes for oil imports, the

Nation benefits not only from the savings that result when 
the costs of producing additional domestic oil are less than 
the world price, but also benefits from the reduction in the 
economy's vulnerability to supply disruptions. The potential 
contribution of the 1002 area’s oil resources should be 
gauged as a displacement of potentially costly and insecure 
imported oil by less costly, more secure production from 
domestic fields. The costs of a price change or a supply 
disruption will be less if the economy relies more on less 
expensive domestic supplies than on imported oil. U.S. oil 
reserve and production trends suggest a shift toward 
greater vulnerability, possibly exacerbated by the declines of 
1985-06. Thus, the 1002 area's oil may be able to 
significantly reduce the economy's vulnerability to world oil 
market changes.

ENHANCING NATIONAL SECURITY

Continued dependence on imports for a substantial 
part of U.S. oil consurption creates many national security 
concerns. The potential for a supply disruption limits the 
flexibility of U.S. foreign/national security policy, including 
the ability to respond to security threats. There is also 
potential for the U.S. to be drawn into dangerous political 
and military situations involving import nations. Dependence 
on oil imports entails dependence on extended supply lines 
(tanker routes), which are targets for attack; this ados to 
the defense burden. Key weapons systems In the Nation’s 
current arsenal and under development are designed to use 
hydrocarbon fuel. The most secure sources of supply for 
such fuel are clearly domestic sources.

Secure oil supply lines can have a direct bearing on 
the achievement of national economic goals that depend on 
uninterrupted economic activity. Interruption of these 
supply lines, on the other hand, disrupts the production 
and consumption of goods and reduces economic activity. 
This occurred, for example, in the aftermath of the OPEC  
oil embargo in 1973 when a recession resulted.

ACHIEVING A MORE FAVORABLE BALANCE 
OF INTERNATIONAL TRADE

The deficit in the U.S. international trade balance has 
increased significantly in the last decade. In 1904, it totaled 
a record $123 billion. In that same year, the gross cost of 
importing crude oil and refined petroleum products 
amounted to more than $59 billion, almost 50 percent of 
the deficit. If oil Imports Increase as projected, achieving a 
favorable trade balance will lie even more difficult. The 
deficit trade balance in recent years has meant that more 
U.S. dollars are spent on foreign qoods, leaving fewer 
dollars available to consumers and businesses for buying 
U.S. goods and services. Production from the 1002 area 
reduces not only the need for imported oil but also the 
amount of foreign exchange required to pay for Imports, 
bringing a more favorable trade balance. Using the mean 
estimate of the 1002 area's anticipated production amounts, 
oil from the 1002 area could result in U.S. dollar savings
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spent on Imports of $1.7 billion in the year 2000, $8.1 bijlion 
in 2005, and $5.8 billion in 2010. *

PROVIDING EC O N O M IC  BENEFITS 
TO THE NATION

The importance of oil in the economy is widely 
recognized. In 1985, 42 percent of the energy used in the 
U.S. came /om oil, of which approximately 9 MBO/Y was 
produced domestically and 6.8 M BO/Y was imported.

T ..J  cost of a resource that is so widely consumed 
in our economic system has a strong effect on economic 
productivity. The higher the cost of oil, the more other 
resources (labor, materials, energy) must be used or given 
*t; <n acquiring it, As a result, these other resources are 
no onger available in the economy to help produce the 
income and the goods and services that support the 
American standard of living. Thus, the higher the cost of 
the oil used, the lower the productivity of the U.S. 
economy. The national need for oil Is a need for the 
economic productivity and the gains in income that result 
when lower-cost oil is used to produce goods and 
services.

If oil can be produced from the 1002 area at a cost 
lower than the revenues generated from its sale, it will 
result In a net increase in national income and the Nation 
will realize a net economic benefit. The "net national 
economic benefit" (NNEB) is the expected net value of oil 
produi. -ion, or the difference between revenues from sale of 
oil and the co-'-< of exploration, development, production, 
and transpo" ■■■* The NNEB Includes economic benefits 
expected to a cu u e  as bonuses, royalties, rental fees, taxes, 
and after-tax business profits. The NNEB expected from 
the mean potential oil production of 3.2 BBO from the 1002 
area for full leasing Is $79.4 billion in undiscounted 1984 
dollars, and $14.6 billion discounted (10 percent real) 
dollars. Assuming production from a 9.2-billion-barrel field, 
a more optimistic economic assumption, and oil prices of 
$40 per ban-el, the undiscounted NNEB would exceed $325 
billion (1984 dollars). Potential oil production from limited 
leising woulrl contribute $54.0 billion undiscounted, and 
$9.4 billion discounted. (The discounted value was derived 
by using a discounted cash flow simulation model, In which 
annual revenues and annual costs for projected years of 
production are discounted to the present.)

PROVIDING FEDERAL, STATE, AND  
LOCAL REVENUES

Lease production from the 1002 area could be 
expected to generate revenues to the public as lease 
bonus payments and rentals, royalties, Federal corporate 
income taxes, severance tax payments to the State of 
Alaska, and State corporate income taxes. The revenues 
expected from providing this return to the public are shown 
in table VII-4 for the full leasing and limited leasing 
alternatives. Federal revenues include royalties, lease rental 
payments, and corporate income taxes. State and local 
revenues include property, severance, conservation, and 
corporate income taxes. Transfer payments from the

Federal Government are not Included, and the figures do 
not include Federal revenue sharing.

Table VII-4.—Estimated revenues, in billions of dollars, 
from full leasing and limited leasing.

[Bonuses, royalties, and lease rental payments are shown 
as Federal revenues. Portions of some of the 
seismically mapped structures lie outside the 1002 
area. If these non-Federal subsurface areas are leased 
by others (for example, the State of Alaska or Native 
Corporations), portions of, bonus, rent, and royalty 
income shown here as Federal revenue would accrue 
to those organizations]

i

a
Full • 

leasing
Limited
leasing

Federal revenues: 
Undiscounted 1984 dollars.. $ 38.9 $ 25.9
Discounted dollars 

(10% real)............................... 8.0 5.1

State and local revenues: 
Undisccjnted 1984 dollars.. 16.1 11.0
Discounted dollars 

(10% real)............................... 3.6 2.4

CONTINUED USE OF THE TRANS-ALASKA 
PIPELINE SYSTEM

The Trans-Alaska Pipeline System (TAPS) is already in 
place and has been assumed as available to transport oil 
from the 1002 area. Oil from the 1002 area could play an 
important role in helping to offset the production declines 
slated for the Alaska North Slope, thereby reducing the per 
barrel transportation costs for oil from existing fields. 
Inclusion of the 1002 area’s oil is, therehre, likely to 
prolong the useful life of TAPS and to permit additional 
production from North Slope fields which would otherwise 
be uneconomical.

THE 1002 AREA’S OIL POTENTIAL 
COMPARED TO U.S. PROVED 

OIL RESERVES

Table VII-5 compares the 1002 area’s estimated 
conditions' economically recoverable oil resource to U.S. 
proved reserves. DOE’s Energy Information Administration 
has estimated total U.S. proved oil reserves to be 28.446 
BBO as of January 1, 1985. The 1002 area’s oil potential 
equals 11.7 percent of this. The DOE National Energy 
Policy Plan (NEPP) has estimated that U.S. proved reserves 
will be only 11.602 BBO in the year 2000, thus making the 
1002 area's oil resources 28.8 percent of the total. For 
limited leasing, the 1002 area's estimated recoverable 
resource would equal 8.4 percent of proved U.S. reserves 
in 1985, and 20.6 percent in the year 2000. These
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comparisons should be used with caution, however, 
because of differences in the items being compared. 
'Proved reserves' are those that have been demonstrated 
with reasonable certainty to be recoverable from known 
reserves. The 1002 area's economically ’ recoverable 
lesources,* on the other hand, are, by definition, 
speculative and less precise. The 1985 resen/t.s figure Is 
based on current oil prices at the time of the estimates.
The recoverable resources figure for the year 2000 is based 
on DOE's NEPP reference case assumptions regarding 
world oil prices.

Table VII-5.—The 1002 area's conditional, economi­
cally recoverable oil resources compared with total 
U.S. proved oil reserves.

[In billions of barrels. Year 1985 data from Department 
of Energy (1985, p.5); year 2000 data, for lower 48 
Slates only, from Department of Energy (I985e, 
table 3-15]

Year
1985 2000

U.S. proved reserves............................. 28.5 .60

1002 area’s recoverable resources:
Full leasing.............................................

Percent of U.S. to ta l......................
... 3.23 

11.35
3.23

27.80

Limited leasing......................................
Percent of U.S. to ta l......................

2.36 
,,, 8.30

2.36
20.34

ANTICIPATED MARKETS 
FOR THE 1002 AREA’S OIL

Assuming that potential oil production from the 1002 
area is similar in quality to current North Slope production, 
the marketing location for the 1002 area’s oil could be 
expected to follow similar marketing patterns, Crude oil 
markets are already established for production from the 
Alaskan North Slope (ANS), and this system could probably 
be used for oil from the 1002 area. Oil produced from 
Prudhoe Bay and Kuparuk is transported via TAPS to 
Valdez and from Valdez by tankers to ports on the West, 
Gulf, and East coasts. The Trans-Panama Pipeline at the . 
Panama Canal is used extensively to Iransport crude oil 
from the Pacific Ocean to the Atlantic. Crude oil is off­
loaded on the Pacific side and loaded onto tankers on the 
Atlantic side for shipment to Gulf of Mexico, East Coast 
ports, Puerto Rico, and the Virgin Islands.

Significant discoveries have been made in California's 
OCS areas in the Santa Barbara Channel and Santa Maria 
Basin, and elsewhere. This potential production could 
effectively back-out a portion of the future ANS production 
that would otherwise be marketed on the W est Coast. 
However, production from known ANS fields is projected to 
begin declining in 1987 and fall to approximately 29 percent 
of 1984 production by the year 2000 (Alaska Department of

Revenue. Petroleum Revenue Division, 1985). At the same 
time, crude oil production from any discoveries in the 1002 
area Is not projected to be on-iine until the late 1990’s or 
after the year 2000. Therefore, the ma;ket opportunities for 
the 1002 area's oil could conceivably be available in roughly 
the same proportions as current ANS markets.

Because of the statutory ban on export of U.S. oil, 
the W est Coast market is well established as the primary 
area for ANS crude oil; this is logical if viewed solely on 
the basis of transportation cost. Shipments to the West 
Coast increased to a peak of 0.9 M BO/D In 1980. Over 
the period 1980-84, an average 52 percent of ANS crude oil 
was marketed on the West Coast. Alaskan crude oil in 
excess of W est Coast demand Is transported to the 
Panama Canal for shipment to other markets.

CONCLUSION

In summary, the 1002 area has a very significant 
potential to contribute to the national need for oil. Despite 
the degree of uncertainty, there Is some chance that the 
area may contain a field the size of Prudhoe Bay. There is 
an even better chance of one or more smaller fields, still 
supergiants, totaling more than 3 billion barrels. Only actual 
exploration can provide the information needed to determine 
the extent and distribution of the resources, and, therefore, 
the potential benefit to the economy.
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# F e b r u a r y  1 2 ,  1 9 8 8

S a m :

T h e  h i s t o r y  o f  t h e  9 0 / 1 0  g o e s  l i k e  t h i s .

T h e  R e c l a m a t i o n  A c t  w a s  p a s s e d  i n  1 9 0 2 ,  a n d  p r o j e c t s  w e r e  
f u n d e d  b y  a p p r o p r i a t i o n .

T h e  M i n e r a l  L e a s i n g  A c t  p a s s e d  i n  1 9 2 0 ,  a n d  i n c l u d e d  t h e  
p r o v i s i o n  t h a t  s t a t e s  w o u l d  r e c e i v e  3 7 . 5 %  o f  t h e  p r o c e e d s  o f  
f e d e r a l  l e a s i n g  w i t h i n  t h e i r  b o u n d a r i e s .  A n o t h e r  5 2 . 5 %  
w o u l d  g o  t o  t h e  R e c l a m a t i o n  F u n d ,  a n d  10% t o  t h e  f e d e r a l  
t r e a s u r y .

T h e  S t a t e h o o d  A c t  i n c o r p o r a t e d  t h i s  p r o v i s i o n  b y  r e f e r e n c e ,  
e x c e p t  t h a t  A l a s k a  w a s  n o t  g i v e n  a c c e s s  t o  t h e  R e c l a m a t i o n  
F u n d  a n d  t h e r e f o r e  w a s  e n t i t l e d  t o  r e c e i v e  t h e  90% 
e n t i t l e m e n t  d i r e c t l y .

( N o t e :  M u r k o w s k i ' s  p r e s e n t a t i o n  w a s  r a t h e r  c o n f u s i n g  a n d  
s o u n d s  l i k e  r a t i o n a l i z a t i o n  f o r  i n a d e q u a t e  p e r f o r m a n c e  o n  
h i s  p a r t .  T h e  a r g u m e n t s  a t  S t a t e h o o d  w e r e  t h a t  1 )  A l a s k a  
s h o u l d  r e c e i v e  s o m e  l a r g e  m e a s u r e  o f  c o m p e n s a t i o n  f o r  t h e  
a m o u n t  o f  f e d e r a l  l a n d  r e s e r v e d  a n d  w i t h d r a w n  f r o m  e c o n o m i c  
d e v e l o p m e n t  a n d  s t a t e  s e l e c t i o n ;  a n d  2 )  A l a s k a  s h o u l d  n o t  
p a r t i c i p a t e  i n  t h e  R e c l a m a t i o n  F u n d  b e c a u s e  i t  w o u l d  q u a l i f y  
f o r  t o o  m a n y  p r o j e c t s ,  i f  p r o j e c t s  w e r e  a s s i g n e d  o n  b a s i s  o f  
n e e d .  O t h e r  w e s t e r n  s t a t e s  m i g h t  h a v e  s u p p o r t e d  t h e  m e a s u r e  
i n  p a r t  t o  r e m a i n  i n  c o n t r o l  o f  t h e  R e c l a m a t i o n  F u n d  a n d  i n  
p a r t  t o  c r e a t e  p r e c e d e n t  f o r  a  s t a t e  r e c e i v i n g  90% 
d i r e c t l y . )

I n  1 9 7 6  C o n g r e s s  p a s s e d  a m e n d m e n ts  t o  t h e  M i n e r a l  L e a s i n g  
A c t  t h a t  i n c l u d e d  t h e  a d j u s t m e n t  t o  R e c l a m a t i o n  f o r m u l a  
f u n d i n g .  A s  a  r e s u l t  t h e  w e s t e r n  s t a t e s  a r e  t o  r e c e i v e  50% 
o f  t h e  p r o c e e d s  d i r e c t l y  a n d  o n l y  40% g o e s  i n t o  t h e  
R e c l a m a t i o n  F u n d .  Tom I C o e s t e r  d o e s n ' t  k n o w  w h y  t h i s  c h a n g e  
w a s  m a d e  b u t  t h e r e  a r e  s e v e r a l  r e a s o n s  t h a t  m i g h t  m a k e  
s e n s e :  1 )  c o n g r e s s  w a s  t r y i n g  t o  i n c r e a s e  i n c e n t i v e s  f o r  o i l  
a n d  g a s  d e v e l o p m e n t  o n  f e d e r a l  l a n d s ;  2 )  w e s t e r n  s t a t e s ,  
r e c o g n i z i n g  t h e  d i m i n i s h e d  n e e d  f o r  r e c l a m a t i o n ,  w a n t e d  t o  
i n c r e a s e  t h e i r  d i r e c t  t a k e  f r o m  p u b l i c  l a n d  d e v e l o p m e n t .



TESTIMONY OF G. THOMAS KOESTER ON S. 735 
BEFORE THE SENATE SUBCOMMITTEE ON PUBLIC LANDS

July 14, 1987
Thank you, Mr. Chairman.
My name is G. Thomas Koester. I am an Assistant Attor­

ney General for the State of Alaska.
The State of Alaska opposes S. 735 on both legal and 

policy grounds. As a legal matter, we view S. 735 as an 
impermissible attempt to amend a major component of the statehood 
compact under which Alaska was admitted to the Union. As a 
matter of policy, S. 735 would abrogate the historic compromise 
in public land law under which the United States changed its 
policy of disposing of federally owned lands to one of retaining 
title but dedicating the proceeds of those lands to the states in 
which the lands are located.

Section 35 of the Mineral Leasing Act of 1920, 30
U.S.C. § 191, currently governs the distribution of revenues from 
oil and gas leasing of federal public domain lands. Under that 
statute, 90 percent of those revenues are dedicated to the 
benefit of the states in which the lands are located. In the 
lower 48 states, this dedication takes the form of a direct grant 
of 50 percent of the revenues and deposit of an additional 40 
percent in the Reclamation Fund, established under the 
Reclamation Act of 1902, 43 U.S.C. §§ 372 et seq. Because Alaska 
is not covered by the Reclamation Act, Alaska receives the full 
90 percent under the statute.

This dedication of federal oil and gas revenues to the 
states represented a historic compromise in the history of public
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land law. Around the turn of the century, there was a major
change in federal land policy. The traditional practice of 
federal land disposal to encourage development and western 
migration was abandoned, and a new policy of federal land
retention was instituted. To compensate the states for this
continued federal ownership, which in many cases precludes 
economic development and in all cases precludes state and local 
taxation, Congress dedicated 90 percent of the mineral leasing 
revenues from those lands to the states.

During Congressional consideration of statehood for 
Alaska, considerable attention was given to the distribution of 
mineral leasing revenues from federal lands in Alaska. The
result of those lengthy deliberations was that the revenue dis­
tribution provisions of the Mineral Leasing Act of 1920 were
expressly incorporated into the Alaska Statehood Act.

The provisions of a statehood act admitting a new state 
to the Union constitute a compact -- a legally enforceable con­
tract -- between the citizens of the new state and the United 
States. Such a compact does not impose obligations only on one 
of the parties; instead, obligations are imposed on both the new 
state and the United States. The specific terms of such a com­
pact are obligatory and subsequently cannot be unilaterally 
amended by either party. As the United States Supreme Court once
noted with respect to the Act admitting Wisconsin to the Union, a
statehood act provision is "an unalterable condition of the
admission, obligatory upon the United States." Beecher v. 
Wetherby, 95 U.S. (5 Otto) 517, ___ (1877).



Congress incorporated the Mineral Leasing Act of 1920 
into the compact under which Alaska was admitted to the Union in
section 28(b) of the Alaska Statehood Act. In part, this un­
doubtedly was no more than Congressional recognition of the long­
standing policy, applicable to virtually all of the western
states, of dedicating 90 percent of the proceeds of public lands
to the states in which the lands are located -- i.e., the
historic compromise adopted in 1920.

At the same time, however, the legislative history of 
the Alaska Statehood Act makes clear that Congressional incor­
poration of the Mineral Leasing Act in the statehood compact also 
was Congress' way of partially compensating Alaska for the sub­
stantial amount of federal land which had been withdrawn and re­
served by the federal government for various purposes, and the 
attendant loss of economic productivity caused by those with­
drawals and reservation. Ironically, a number of those with­
drawals and reservations were for wildlife refuges, the specific 
federal lands for which S. 735 seeks to change the revenue dis­
tribution formula.

To fully appreciate Congress' incorporation of the 
Mineral Leasing Act's 90 percent entitlement for Alaska in the 
statehood compact under which Alaska was admitted, one must look 
at the facts confronted by Congress at that time. A significant 
concern during the deliberations on Alaska statehood was whether 
the Alaska economy was sufficient to support a new state and the 
essential government services which the new state would have to 
provide. Much of that concern was a result of the fact that more



than 99 percent of all the land in Alaska was owned by the feder­
al government. Little or no development had taken place because 
of federal land management practices, and federal land therefore 
was not contributing to the economic development of the terri­
tory. In addition, because it was federally owned, it would be 
exempt from any taxes which might be levied by a new state 
government.

To ensure that the new State of Alaska would have suf­
ficient economic resources to meet the necessary expenses of 
state government, Congress included a substantial land grant in 
the Alaska Statehood Act. In doing so, however, Congress dis­
covered that more than one-fourth of the land in Alaska -- more 
than 95 million acres -- was included in federal withdrawals and 
reservations, several of which were wildlife refuges. Those 
withdrawn and reserved lands appeared to include most of the 
valuable resources in Alaska.

As a partial remedy to this situation, which one com­
mittee report characterized as "the problem of federal reserva­
tions," Congress consciously granted Alaska 90 percent of the oil 
and gas leasing revenues from federal lands in Alaska. Charac­
terizing this as one of the "major provisions" of the Alaska 
Statehood Act, Congress concluded that this would minimize the 
adverse impact of federal withdrawals on the new state's economic 
viability and would ensure that the new state would benefit from 
any development of the substantial resources which might be found 
within those federal withdrawals.



Attached to the printed text of my testimony are a 
number of excerpts from the legislative history of the Alaska 
Statehood Act which demonstrate that both supporters and oppon­
ents of Alaska Statehood were well aware that Congress was 
including, as part of Alaska's statehood compact, an entitlement 
to 90 percent of all oil and gas lease revenues from federal 
lands in Alaska in perpetuity. While it would serve no purpose 
to go over all of them in detail, a few examples illustrate the 
broader Congressional understanding.

Senator Barrett of Wyoming, a supporter of statehood 
for Alaska, authored the language of what became section 28(b) of 
the Alaska Statehood Act, the section that incorporates the 
Mineral Leasing Act into the statehood compact. During a Senate 
hearing on statehood for Alaska, he remarked: "So I think, it
would be eminently fair and just and right and proper, when we 
write this bill up, that we . . . let the Federal Government
retain the title to the minerals except such public lands as are
granted to you, but give the Territory now and the State of
Alaska-to-be ninety percent of the income from the minerals under 
the Leasing Act royalties that come in from now on out." Later 
in the hearing, he introduced the language that now appears as 
section 28(b) of the Alaska Statehood Act with the words: "I
propose to insert a new section 21 on the last page of the bill 
and provide in here that 90 percent of the income from coal and 
90 percent of the income from the leasing act minerals shall go 
to the new State of Alaska." He noted that the Secretary of

*
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Interior had suggested such a provision be included in the 
statehood bill.

Representative Dawson of Utah, also a supporter of 
statehood for Alaska, commented on the House floor that "[t]hese 
[revenue sharing] provisions are the foundation upon which Alaska 
can and will build to the enormous benefit of the national 
economy shared by her sister States."

Senator Talmadge of Georgia, an opponent of statehood, 
noted during the Senate floor debate that the Statehood Act land 
grant and the various revenue sharing measures, specifically 
including the entitlement to 90 percent of oil and gas leasing 
revenues, "have been referred to variously as a 'dowry' and 'the 
greatest giveaway of natural resources in the history of this 
country.'"

Finally, and perhaps most significantly, Senator Butler
of Maryland, a statehood opponent, reminded his Senate colleagues
that grants made in statehood legislation are irrevocable and
cannot be changed by a subsequent Congress:

A bill which grants statehood is not some minor 
piece of legislation, but is a major function of 
the national legislature. We cannot undertake to 
perform that function without reminding ourselves 
that we are asked to make a grant which cannot be 
revoked. We cannot, therefore, consider these 
bills as we would ordinary legislation in the 
sense that ordinary legislation may be amended or 
changed in subsequent years as experience 
dictates.
When placed in its proper historical perspective, it is 

not surprising that Congress included an entitlement to 90 per­
cent of the proceeds from federal oil and gas leasing in the



Alaska Statehood Act. The Mineral Leasing Act, and its revenue 
distribution formula under which 90 percent of the revenues from 
federal lands are dedicated to the states in which the lands are 
located, represents a historic trade-off in the development of 
public land law. In enacting it, Congress terminated its tradi­
tional policy of disposing of the public lands. Instead, it 
determined that the federal government should retain those public 
lands, but should dedicate most of the mineral revenues from 
those lands to the benefit of the states in which the lands are 
located.

Virtually all of the public land states were admitted 
to the Union prior to the enactment of the Mineral Leasing Act, 
and its dedication of 90 percent of public land revenues to the 
states, in 1920. As a result, the statehood acts admitting those 
states do not include a provision similar to the one incorporated 
in the Alaska Statehood Act. However, incorporation of the 
Mineral Leasing Act in the Alaska Statehood Act simply reflects 
the Congressional understanding that the Mineral Leasing Act in­
deed was a historic compromise and, as a result of that compro­
mise, the public land states are to receive the benefit of 90 
percent of the revenues from federal lands within their borders 
in return for the continued federal ownership and management of 
those lands.

Passage of this bill would significantly alter one of 
the carefully considered terms and conditions under which Alaska 
was admitted to the Union. It would be an impermissible unilat­
eral attempt to amend the solemn compact between the national
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government and the citizens of Alaska. Alaska has not agreed to 
this modification of the compact between Alaska and the United 
States and, without such agreement, it would have no force or 
effect.

It also would signal a marked departure from the his­
toric compromise, under which Congress dedicated 90 percent of 
the proceeds of the public lands to the states in return for 
continued federal ownership, which has guided federal public land 
policy throughout the United States for more than six decades.

Alaska supports the goals of the Land and Water 
Conservation Fund. At the same time, the state is concerned that 
such a laudable goals not be accomplished at the cost of a funda­
mental change in the provisions of the solemn compact under which 
Alaska entered the Union and the historic compromise which has 
guided federal public land policy for than two generations.

Thank you very much for the opportunity to testify on 
this bill. We hope that we can work ' .istructively with this 
subcommittee and the Congress to improve the effectiveness of the 
Land and Water Conservation Fund without sacrificing Alaska's 
statehood birthright and more than sixty years of federal public 
land policy. Again, thank you very much.



ALASKA STATEHOOD ACT LEGISLATIVE HISTORY: 
CONGRESSIONAL INCORPORATION OF MINERAL LEASING 

ACT 90a REVENUE SHARING FORMULA IN 
ALASKA STATEHOOD COMPACT

1. During Senate hearings on Alaska Statehood„ one 
senator explained that he thought the new State of Alaska should 
get all of the lands within its boundaries but, because that 
probably was not possible, the Statehood Act should include a 
grant of 90 percent of Mineral Leasing Act revenues "from now on 
out."

Senator BARRETT. . . .

So I think it would be eminently fair and 
just and right and proper, when we write this bill 
up, that we provide here that the [Mineral] 
Leasing Act of 1920, as amended, and let them 
retain title to the lands up there, except that 
which is granted -- personally I hate to see that 
done, but to be realistic wo probably have to do 
that -- let the Federal Government retain the 
title to the minerals except such public lands as 
are granted to you, but give the Territory now and 
the State of Alaska-to-be ninety percent of the 
income from the minerals under the Leasing Act 
royalties that come in from now on out.

Hearings on S. 49 and S. 35 before the Senate Committee on Inte­
rior and Insular Affairs, 85th Cong., 1st Sess. 30-31 (1957).

2. Later in those hearings, the same senator offered 
an amendment to the proposed statehood legislation under consid­
eration which would provide that "90 percent of the income from 
the leasing act minerals shall go to the new State of Alaska,"
noting that the Secretary of Interior supported a bill under con­
sideration in the House of Representatives which would do pre­
cisely that but "suggested that the statehood bill was the proper 
place to insert such a provision." The language of the proposed 
amendment is identical to the language of what ultimately was 
enacted as section 28(b) of the Alaska Statehood Act. Both the 
author of the proposed amendment and one of his colleagues hoped 
that giving Alaska a 90 percent entitlement might ultimately 
result in their states getting the same thing. Whether that 
would result or not, however, they • agreed that Alaska should 
receive such an entitlement as part of its statehood act.

Senator ANDERSON. . . .  As far as I am con­
cerned, I hope you [Alaska's non-voting Deigate
Bartlett] would agree with me that what we tried
to do was to make it possible for Alaska to come
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in as a State and live self-respectingly among the 
States.

We did not strip her of every dollar she 
could get, but tried to give her all the money to 
make Alaska a good and fine progressive State. I 
believe the bill does that.

Senator BARRETT. . . .  I am. offering an 
amendment here for the consideration of the 
committee. I think this is probably as good a 
time as any to do it.

I discussed this amendment this morning when 
you were absent, Senator Anderson. I propose to 
insert a new section 21 on the last page of the 
bill and provide in here that 90 percent of the 
income from coal and 90 percent of the income from 
the leasing act minerals shall go to the new State 
of Alaska.

When I mentioned that this morning, Delegate 
Bartlett told me that the House committee had con­
sidered a bill doing precisely that and had 
reported it out favorably. Since then I have 
looked up the record and I find that the Secretary 
of the Interior has filed a favorable report on 
the bill and agreed that it should be enacted into 
law but suggested that the statehood bill was the 
proper place to i n s e r t  such a provision.

Maybe it would be well to have in these 
hearings a  copy of the report that the Secretary 
of the Interior made on the House bill.

Senator JACKSON. Without objection, the 
report and the amendment of the Senator from 
Wyoming will be included in the record at this 
point, if that is agreeable. The report and the 
amendment should go together.

(The documents referred to are as follows:) 
3ARRETT AMENDMENT TO S. 49

Sec. 22. . . .
-  2  -



(b) Section 35 of the Act entitled "An Act 
to promote the mining of coal, phosphate, oil, oil 
shale, gas, and sodium on the public domain," 
approved February 25, 1920, as amended (30 U.S.C. 
191) is hereby amended by inserting immediately 
before the colon preceding the first proviso 
thereof the following: ",and of those from Alaska 
52 1/2 per centum thereof shall be paid to the 
State of Alaska for disposition oy the legislature 
thereof".

[Secretary of Interior's Report]
DEAR MR. ENGLE [Chairman of the House Commit­

tee on Interior and Insular Affairs]: This is in
reply to your request for the views of this 
Department on H. R. 3477, a bill relating to 
moneys received from mineral lands in Alaska.

We recommend that H. R. 3477 be enacted. We 
believe, however, that the subject matter of the 
bill would be more appropriately covered in state­
hood legislation.
• • •

Senator ANDERSON. Do you not think Senator 
Barrett, that supplements the statement I made, 
that whatever makes it possible for the State to 
exist is a good bill?

I think Senator Barrett should be commended 
for that proposal. I thing there are some other 
States that the proposal could be applicable to 
but we may get our rights some time if Alaska 
does.

Senator JACKSON. That may be a good prece­
dent for the other ’1 Western States.

Senator ANDERSON. It happens that Wyoming 
and New Mexico are the 2 principal contributors to 
the Federal Treasury on this particular section, 
$100 million in Wyoming and $130 million or $140 
million in New Mexico which we could have used 
very nicely in our State.
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Senator JACKSON. We may have some problems 
with the other 3/ States on this issue.

Senator BARRETT. I do not think so, particu­
larly. I think we would be remiss a bit if we did 
not include it here, particularly since the Bureau 
of the Budget and the Secretary of the Interior 
and everyone interested has approved this.

Hearings on S. 49 and S. 35 before the Senate Interior and 
Insular Affairs Committee, 85th Cong., 1st Sess. 66-67 (1957).

3. A House committee report, in a section entitled 
"The Problem of Federal Reservations," noted that a partial solu­
tion to the depressing effect of federal withdrawals on the eco­
nomic viability of a new Alaska state government would be to 
specify that the act of admission would grant Alaska 52 1/2 per­
cent of Mineral Leasing Act revenues. This would be in addition 
to the 37 1/2 percent that all other public land states receive 
because, while those states were covered by the Reclamation Act, 
Alaska would not be.

As previously noted, tremendous acreages of 
land in Alaska have been tied up in the status of 
Federal reservations and withdrawals for various 
purposes. The committee feels strongly that this 
practice has been carried to extreme lengths in 
Alaska, to a point which has hampered the develop­
ment of such resources for the benefit of mankind.
As a result, a long list of potential basic indus­
tries in the territory, including the forest 
industry, hydroelectric power, oil and gas, coal, 
various other minerals, and the tourist industry, 
can exist in Alaska only as tenants of the Federal 
Government, and on the sufferance of the various 
Federal agencies. The committee considers that to 
be an unhealthy situation.

The failure of these industries to grow under 
such a restrictive policy is a proof of its 
unwisdom. The committee feels that this policy 
must be changed if statehood for Alaska is to be a 
success.

In its approach to the statehood issue, the 
committee has attempted to make a start toward 
such a change by various specific provisions in 
the bill. . . .
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