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adop t  a s u p p l em en t a r y  r e c o g n i z e d  s c h e d u l e  f o r  i n j u r i e s  t h a t  c a nno t  be 
r a t e d  by u s e  o f  t h e  Amer ican  M ed ica l  A s s o c i a t i o n  G u id e s .

(c )  An employee w i t h  an a c t u a l  p e rm anen t  im pa i rm en t  as d e t e r ­
mined u n d e r  (b) o f  t h i s  s e c t i o n  may n o t  r e c e i v e  l e s s  t h a n  $250 f o r  th e  
im p a i rm e n t .

(d) The im pa i rm en t  r a t i n g  d e t e rm in e d  u n d e r  (a )  o f  t h i s  s e c t i o n  
s h a l l  be r e d u c e d  by a p e rm anen t  im pa i rm en t  t h a t  e x i s t e d  b e f o r e  th e  
compensab le  i n j u r y .  I f  t h e  c om b in a t i o n  o f  a p r i o r  im pa i rm en t  r a t i n g  
and a r a t i n g  u n d e r  (a) o f  t h i s  s e c t i o n  would  r e s u l t  i n  t h e  employee 
b e i n g  c o n s i d e r e d  p e rm a n e n t l y  t o t a l l y  d i s a b l e d ,  t h e  p r i o r  r a t i n g  does 
n o t  n e g a t e  a f i n d i n g  o f  p e rm anen t  t o t a l  d i s a b i l i t y .

* Sec . 34. AS 23 .30 .200  i s  amended t o  r e a d :
Sec .  2 3 .3 0 .2 0 0 .  TEMPORARY PARTIAL DISABILITY. I n  c a s e  o f  tempo­

r a r y  p a r t i a l  d i s a b i l i t y  r e s u l t i n g  i n  d e c r e a s e  o f  e a r n i n g  c a p a c i t y  t h e  
c om pen sa t io n  s h a l l  be 80 p e r c e n t  o f  t h e  d i f f e r e n c e  b e tw een  t h e  i n j u r e d  
em p lo y e e ' s  s p e n d a b l e  w eek ly  wages b e f o r e  t h e  i n j u r y  and t h e  wage- 
e a r n i n g  c a p a c i t y  o f  t h e  employee a f t e r  t h e  i n j u r y  i n  t h e  same or 
a n o t h e r  employment , t o  be  p a i d  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i ­
t y ,  b u t  n o t  t o  be p a i d  f o r  more t h a n  two [FIVE] y e a r s .  Temporary 
p a r t i a l  d i s a b i l i t y  b e n e f i t s  may n o t  be p a i d  f o r  a p e r i o d  o f  d i s a b i l i t y  
o c c u r r i n g  a f t e r  t h e  d a t e  o f  m ed i c a l  s t a b i l i t y .

*  Sec .  35. AS 23 .30 .200  i s  amended by a d d in g  a new s u b s e c t i o n  t o  r e a d :
(b) The w a g e - e a r n i n g  c a p a c i t y  o f  an i n j u r e d  employee i s  d e t e r ­

mined by t h e  a c t u a l  s p e n d a b l e  week ly  wage o f  t h e  employee i f  th e  
a c t u a l  s p e n d a b l e  w eek ly  wage f a i r l y  and r e a s o n a b l y  r e p r e s e n t s  the  
w ag e - e a r n i n g  c a p a c i t y  o f  t h e  employee .  The b o a rd  may, i n  t h e  i n t e r e s t  
o f  j u s t i c e ,  f i x  t h e  w a g e - e a r n i n g  c a p a c i t y  t h a t  i s  r e a s o n a b l e ,  h av ing  
due r e g a r d  to  t h e  n a t u r e  o f  t h e  i n j u r y ,  t h e  d e g r e e  o f  p h y s i c a l  im p a i r ­
m en t ,  t h e  u s u a l  employment ,  and o t h e r  f a c t o r s  o r  c i r c u m s t a n c e s  i n  th e  
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c a s e  t h a t  may a f f e c t  t h e  c a p a c i t y  o f  t h e  employee t o  e a r n  wages i n  a 
d i s a b l e d  c o n d i t i o n ,  i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  as  i t  may
n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .

* Sec . 36. AS 2 3 .3 0 .2 2 0 ( a )  i s  amended t o  r e a d :  x-
(a) The s p e n d a b l e  w eek ly  wage o f  an i n j u r e d  employee a t  t h e  t im e  i

i

o f  an i n j u r y  i s  t h e  b a s i s  f o r  compu t ing  c om pen s a t io n .  I t  i s  t h e  ;
em p lo y e e ' s  g r o s s  w eek ly  e a r n i n g s  m inus p a y r o l l  t a x  d e d u c t i o n s .  The j 
g r o s s  week ly  e a r n i n g s  s h a l l  be c a l c u l a t e d  as  f o l l o w s :

(1) The g r o s s  w eek ly  e a r n i n g s  a r e  computed by d i v i d i n g  by
100 t h e  g r o s s  e a r n i n g s  o f  t h e  employee i n  t h e  two c a l e n d a r  y e a r s  
im m ed ia t e ly  p r e c e d i n g  t h e  i n j u r y .

(2) I f  t h e  employee had  no e a r n i n g s  d u r i n g  t h e  two c a l e n d a r  
y e a r s  p r e c e d i n g  t h e  i n j u r y  o r  was v o l u n t a r i l y  a b s e n t  f rom  t h e  l a b o r  
m a rke t  f o r  18 months o r  more o f  t h e  two c a l e n d a r  y e a r s  p r e c e d i n g  t h e  
i n j u r y  [THE BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE 
TIME OF THE INJURY CANNOT BE FAIRLY CALCULATED UNDER (1) OF THIS 
SUBSECTION], t h e  b o a r d  s h a l l  [MAY] d e t e rm in e  t h e  em p lo y e e ' s  g r o s s  
week ly  e a r n i n g s  f o r  c a l c u l a t i n g  c om pen s a t io n  by c o n s i d e r i n g  t h e  n a t u r e  
o f  t h e  em p lo y e e ' s  work and work h i s t o r y , b u t  com pen s a t io n  may n o t  
ex ceed  t h e  em p lo y e e ' s  p r o j e c t e d  g r o s s  week ly  e a r n i n g s  a t  t h e  t im e  o f  
i n j u r y .

(3) I f  an employee when i n j u r e d  i s  a m ino r ,  an a p p r e n t i c e ,
o r  a t r a i n e e  i n  a f o rm a l  t r a i n i n g  prograr as  d e t e rm in e d  by t h e  b o a rd ,
whose wages u n d e r  no rm a l  c o n d i t i o n s  w a i d  i n c r e a s e  d u r i n g  t h e  p e r i o d
o f  d i s a b i l i t y ,  t h e  p r o j e c t e d  i n c r e a s e  may be  c o n s i d e r e d  by t h e  b o a rd  
i n  compu t ing  t h e  g r o s s  w eek ly  e a r n i n g s  o f  t h e  employee .

(4) I f  t h e  employee i s  i n j u r e d  w h i l e  p e r f o rm in g  d u t i e s  a s  a
v o l u n t e e r  ambulance a t t e n d a n t ,  p o l i c em an ,  o r  f i r em a n ,  t h e  g r o s s  week ly
e a r n i n g s  f o r  c a l c u l a t i n g  com pen s a t i o n  s h a l l  be t h e  minimum g r o s s
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week ly  e a r n i n g s  p a i d  a f u l l - t i m e  ambulance a t t e n d a n t ,  p o l i c em an ,  o r  
f i r em a n  employed i n  t h e  p o l i t i c a l  s u b d i v i s i o n  where t h e  i n j u r y  o c ­
c u r r e d ,  o r ,  i f  t h e  p o l i t i c a l  s u b d i v i s i o n  h a s  no f u l l - t i m e  ambulance 

a t t e n d a n t s ,  p o l i c em en ,  o r  f i r em e n ,  a t  a r e a s o n a b l e  f i g u r e  p r e v i o u s l v 
s e t  by t h e  p o l i t i c a l  s u b d i v i s i o n  t o  make t h i s  d e t e rm i n a t i o n  b u t  i n  no 
c a s e  may t h e  g r o s s  week ly  e a r n i n g s  f o r  c a l c u l a t i n g  com pen sa t io n  be 
l e s s  t h a n  t h e  minimum wage computed on t h e  b a s i s  o f  40 h o u r s  work p e r  ,

i
week.

* Sec .  37. AS 23 .30 .225  i s  amended by ad d in g  a new s u b s e c t i o n  t o  r e a d :  j
( c )  I f  emp loye r  c o n t r i b u t i o n s  t o  a q u a l i f i e d  p e n s i o n  o r  p r o f i t  

s h a r i n g  p l a n  h ave  b een  i n c l u d e d  i n  t h e  d e t e rm i n a t i o n  o f  g r o s s  e a r n i n g s  
and t h e  employee i s  r e c e i v i n g  p e n s i o n  o r  p r o f i t  s h a r i n g  paymen ts ,  
week ly  c om pen s a t io n  b e n e f i t s  p a y a b l e  u n d e r  t h i s  c h a p t e r  s h a l l  be 
r e d u c e d  by t h e  amount p a i d  d’r  p a y a b l e  t o  t h e  i n j u r e d  w o rk e r  u n d e r  th e  
p l a n  f o r  any week o r  weeks d u r i n g  wh ich  com pen sa t io n  b e n e f i t s  a r e  a l s o  
p a y a b l e .  The amount o f  t h e  r e d u c t i o n  may n o t  i n  any week ex ceed  th e  
i n c r e a s e  i n  w eek ly  com p en s a t i o n  b e n e f i t s  b r o u g h t  a b o u t  by t h e  i n c l u ­
s i o n  o f  emp loye r  c o n t r i b u t i o n s  t o  a q u a l i f i e d  p e n s i o n  o r  p r o f i t  s h a r ­
i n g  p l a n  i n  t h e  d e t e rm i n a t i o n  o f  g r o s s  e a r n i n g s .  i

i
i

* Sec .  38. AS 23 .30 Ls amend'*.’ by add ing  a new s e c t i o n  t o  r e a d :
i

S ec .  2 3 .3 0 .2 4 7 .  DISCRIMINATION PROHIBITED. (a )  An emp loyer  may j
»

n o t  d i s c r im i n a t e  i n  h i r i n g ,  p r om o t io n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c ­
t i c e s  a g a i n s t  an employee who has  i n  good f a i t h  f i l e d  a c l a im  f o r  o r  
r e c e i v e d  b e n e f i t s  u n d e r  t h i s  c h a p t e r .  An employer  who v i o l a t e s  t h i s  
s e c t i o n  i s  l i a b l e  t o  t h e  employee f o r  damages t o  be a s s e s s e d  by t h e  ! 
c o u r t  i n  a p r i v a t e  c i v i l  a c t i o n .

(b) T h i s  s e c t i o n  may n o t  be c o n s t r u e d  t o  p r e v e n t  an employer 
f rom b a s i n g  h i r i n g ,  p r om o t i o n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c t i c e s  on 
c o n s i d e r a t i o n s  o f  t h e  em p lo y e e ' s  s a f e t y  p r a c t i c e s  o r  t h e  em p lo y e e ' s



p h y s i c a l  and m en t a l  a b i l i t i e s ;  n o r  may t h i s  s e c t i o n  be c o n s t r u e d  so as 
t o  c r e a t e  employment r i g h t s  n o t  o t h e rw i s e  i n  e x i s t e n c e .

( c )  T h i s  s e c t i o n  may n o t  be c o n s t r u e d  t o  p r o h i b i t  an employer  
f rom r e q u i r i n g  a p r o s p e c t i v e  employee t o  f i l l  o u t  a p reemployment

Iq u e s t i o n n a i r e  o r  a p p l i c a t i o n  r e g a r d i n g  t h e  p e r s o n  s p r i o r  h e a l t h  o r  
d i s a b i l i t y  h i s t o r y  as  long  a s  i t  i s  meant t o  e i t h e r  document w r i t t e n

( |t o  d e t e rm in e  w h e th e r  t h e  employee h a s  t h e  p h y s i c a l  o r  m en t a l  c a p a c i t y  |
J

t o  mee t  t h e  documented p h y s i c a l  o r  m en t a l  demands o f  t h e  work .
* Sec .  39. AS 23 .3 0 .2 6 5 (1 5 )  i s  amended t o  r e a d :

(15) " g r o s s  e a r n i n g s "  means p e r i o d i c  p aymen ts ,  by an em-

r e q u i r e d  d e d u c t i o n  o r  w i t h h o l d i n g  o f  money by t h e  em p loy e r ,  i n c l u d i n g  !
iI

com pen s a t i o n  t h a t  i s  d e f e r r e d  a t  t h e  o p t i o n  o f  t h e  employee ,  and 
e x c l u d i n g  i r r e g u l a r  b o n u s e s ,  r e im bu r s em en t  o f  e x p e n s e s ,  exp en se  a l l o w ­
a n c e s ,  and any b e n e f i t  o r  payment t o  t h e  employee t h a t  i s  n o t  f u l l y  1

i
t a x a b l e  t o  t h e  employee d u r i n g  t h e  pay p e r i o d ,  ex c e p t  t h a t  t h e  t o t a l  
amount o f  c o n t r i b u t i o n s  made by an emp loye r  t o  a q u a l i f i e d  p e n s i o n  o r  1 
p r o f i t  s h a r i n g  p l a n  d u r i n g  t h e  two p l a n  y e a r s  p r e c e d i n g  t h e  i n j u r y ,  j 
m u l t i p l i e d  by t h e  p e r c e n t a g e  o f  t h e  em p lo y e e ' s  v e s t e d  i n t e r e s t  i n  t h e  I 
p l a n  a t  t h e  t im e  o f  i n j u r y ,  s h a l l . b e  i n c l u d e d  i n  t h e  d e t e rm i n a t i o n  o f  \

i
ig r o s s  e a r n i n g s ; t h e  v a l u e  o f  room and b o a rd  i f  t a x a b l e  t o  t h e  employee * 

may be  c o n s i d e r e d  i n  d e t e rm in i n g  g r o s s  e a r n i n g s ;  however ,  t h e  v a l u e  o f  
room and b o a r d  t h a t  would r a i s e  an em p lo y e e ' s  g r o s s  week ly  e a r n i n g  
above t h e  s t a t e  [ALASKA] a v e r a g e  week ly  wage a t  t h e  t im e  o f  i n j u r y  may

i
n o t  be c o n s i d e r e d ;

*  S ec .  40. AS 23 .3 0 .2 65 (1 7 )  i s  amended to  r e a d :
(17) " i n j u r y "  means a c c i d e n t a l  i n j u r y  o r  d e a t h  a r i s i n g  o u t  

o f  and i n  t h e  c o u r s e  o f  employment ,  and an o c c u p a t i o n a l  d i s e a s e  o r
-31- HCS CSSB 322(L&C)



26

i, i n f e c t i o n  wh ich  a r i s e s  n a t u r a l l y  o u t  o f  t h e  employment o r  which n a t u -
2 jj r a l l y  o r  u n a v o i d a b l y  r e s u l t s  f rom  an a c c i d e n t a l  i n j u r y ; " i n j u r y " [ ,
I

3 !i AND] i n c l u d e s  b r e a k a g e  o r  damage t o  e y e g l a s s e s ,  h e a r i n g  a i d s ,  den-
!|

4 t u r e s , o r  any p r o s t h e t i c  d e v i c e s  wh ich  f u n c t i o n  as  p a r t  o f  t h e  bodyii
5 ! and f u r t h e r  i n c l u d e s  an i n j u r y  c a u s e d  by t h e  w i l f u l  a c t  o f  a t h i r d  '
•i

g| p e r s o  \ d i r e c t e d  a g a i n s t  an employee b e c a u s e  o f  t h e  employment ; " i n -  j
7 j u r y "  does n o t  i n c l u d e  m en t a l  i n j u r y  c a u se d  by m en t a l  s t r e s s  u n l e s s  i t

i s  e s t a b l i s h e d  t h a t  (A) t h e  work s t r e s s  was e x t r a o r d i n a r y  and u n u s u a l
9 ij i n  compa r i son  t o  p r e s s u r e s  and t e n s i o n s  e x p e r i e n c e d  by i n d i v i d u a l s  i n
|

1 0 !; a compa rab le  work e n v i r o nm en t ,  and (B) t h e  work s t r e s s  was the. predom-
!'Ii

1 1  jj i n a n t  c a u s e  o f  t h e  m en t a l  i n j u r y ;  t h e  amount o f  work s t r e s s  s h a l l  be
1 2 j; m ea su red  by a c t u a l  e v e n t s  r a t h e r  t h a n  m i s p e r c e p t i o n s  by t h e  employee;

ij

1 3 ;; a m en t a l  i n j u r y  i s  n o t  c o n s i d e r e d  t o  a r i s e  o u t  o f  and i n  t h e  c o u r s e  o f
14 employment i f  i t  r e s u l t s  f rom a d i s c i p l i n a r y  a c t i o n ,  work e v a l u a t i o n ,
i s 1 j o b  t r a n s f e r ,  l a y o f f ,  d emo t ion ,  t e r m i n a t i o n  o r  s im i l a r  a c t i o n ,  t a k e n
16 i n  good f a i t h  by t h e  em p l c y e r ;
1 7 1 * Sec .  41. AS 23 .30 .265  i s  amended by add in g  a new p a r a g r a p h  t o  r e a d :
18 (34) "m ed i c a l  s t a b i l i t y "  means t h e  d a t e  a f t e r  wh ich  f u r t h e r
I:

19 objectively uieasurable improvement from the effects of the compensable
!• if

20" i n j u r y  i s  n o t  r e a s o n a b l y  e x p e c t e d  t o  r e s u l t  f rom a d d i t i o n a l  m ed i c a l
ij i

21 c a r e  o r  t r e a tm e n t ,  n o tw i t h s t a n d i n g  t h e  p o s s i b l e  n eed  f o r  a d d i t i o n a l  I
ii i

22 m ed i c a l  c a r e  o r  t h e  p o s s i b i l i t y  o f  improvement o r  d e t e r i o r a t i o n  r e -  I
20:j s u i t i n g  f rom t h e  p a s s a g e  o f  t im e ;  m ed i c a l  s t a b i l i t y  s h a l l  be presumed

i-

24 i n  t h e  ab sen c e  o f  o b j e c t i v e l y  m e a s u r a b l e  improvement f o r  a p e r i o d  o f
25 45 d ay s ;  t h i s  p r e s um p t i o n  may be  r e b u t t e d  by c l e a r  and c o n v in c in g  

e v i d e n c e .
27 1 * Sec .  42. AS 23 .30 .210  i s  r e p e a l e d .
28 * Sec .  43. TRANSITIONAL PROVISIONS. N o tw i t h s t a n d i n g  AS 2 3 .3 0 .0 4 0 ( b ) ,
29 as amended by s e c .  8 o f  t h i s  A c t ,  and AS 23 .30 .  155 (m ) , as amended by 
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i s e c .  °7 o f  t h i s  A c t ,  on o r  b e f o r e  March 1, 1989, e a ch  emp loyer  t h a t  i s

7

8j

2 s u b j e c t  t o  t h o s e  s e c t i o n s  s h a l l  f i l e  a r e p o r t  and make t h e  a p p r o p r i a t e
3 c o n t r i b u t i o n  f o r  a l l  c l a im s  e x i s t i n g  as o f  December 31, 1988. The p e r i o d
Ji

4 c o v e r e d  i n  t h e  r e p o r t  s h a l l  be f rom t h e  d a t e  o f  t h e  t e r m i n a t i o n  r e p o r t  o r
ij

5 t h e  l a s t  a n n i v e r s a r y  r e p o r t  f i l e d ,  i f  one h a s  b een  f i l e d ,  t h r o u g h  Decem-
6 Ji b e r  31, 1988.

* Sec .  44. TEMPORARY RATE REDUCTION. N o tw i t h s t a n d i n g  AS 21 .39 .030 ,  an
i n s u r e r  p r o v i d i n g  w o rk e r s '  c om pen sa t io n  i n s u r a n c e  i n  t h e  s t a t e  s h a l l  p r o -

n
9 1 v i d e  a t  l e a s t  a s i x  p e r c e n t  r e d u c t i o n  i n  t h e  premium r a t e  c h a rg ed  w i t h i n
j

io ' t h e  s t a t e  f o r  w o r k e r s '  c om pen sa t io n  i n s u r a n c e ,  f o r  t h e  p e r i o d  b e g in n i n g
1 1 ! J u l y  1, 1988, and end ing  J a n u a r y  1, 1990.
Ii

121! * Sec . 45. TRANSITIONAL PROVISION. N o tw i t h s t a n d i n g  AS 23 .30 . 041 (p) , as
ii

13 amended by s e c .  9 o f  t h i s  A c t ,  f o r  t h e  p e r i o d  f rom  J u l y  1 , 1988, u n t i l
jl

14' June  30, 1989, t h e  te rm  " r e h a b i l i t a t i o n  s p e c i a l i s t "  a r  u s e d  i n  AS 23 .30 .041
|i

15 i n c l u d e s  a p e r s o n  who was a c t i v e l y  employed f o r  a t  l e a s t  one y e a r  b e f o r e
16 June  30, 1988, i n  p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  t o  an i n j u r e d  wo rke r
17 r e c e i v i n g  b e n e f i t s  u n d e r  AS 23 .30 .
18 * Sec .  46. APPLICABILITY. Excep t  f o r  s e c s .  8, 25, 27, 28, 40, and 44
()

19 o f  t h i s  A c t ,  t h i s  Act a p p l i e s  o n ly  t o  i n j u r i e s  s u s t a i n e d  on o r  a f t e r
20 J u l y  1 , 1988 .

jl
2 1 * Sec .  47. S e c t i o n  40 o f  t h i s  Act a p p l i e s  t o  i n j u r i e s  s u s t a i n e d  on o r

if
22 a f t e r  t h e  e f f e c t i v e  d a t e  o f  s e c .  40 o f  t h i s  A c t .
!.

23 * Sec .  48. S e c t i o n s  40 and 47 o f  t h i s  Act t a k e s  e f f e c t  im m ed ia te ly
24 u nd e r  AS 0 1 .1 0 . 0 7 0 ( c ) .
'i

25 *  Sec . 49. S e c t i o n s  1 - 39, and 41 -  46 o f  t h i s  Ac t t a k e  e f f e c t  J u l y  1,
26 1988.

271|
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Donley
TO: HB 352

Page 27, a f t e r  l i n e  3:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

"* Sec .  36. N o tw i t h s t a n d i n g  AS 2 1 .3 9 .0 3 0 ,  an  i n s u r e r  p r o v i d i n g  w o r k e r s '  
c om p en s a t i o n  i n s u r a n c e  i n  t h e  s t a t e  s h a l l  p r o v i d e  a t  l e a s t  a 10 p e r c e n t  

r e d u c t i o n  i n  t h e  premium r a t e  c h a r g e d  w i t h i n  t h e  s t a t e  f o r  w o r k e r s '  compen­

s a t i o n  i n s u r a n c e ,  f o r  t h e  p e r i o d  b e g in n i n g  J u l y  1, 1988, and end ing
J a n u a r y  1, 1990 ."

Renumber r em a i n i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

Page 27, l i n e  4:

d e l e t e  "T h i s  Ac t  a p p l i e s  o n ly "

I n s e r t  " S e c t i o n s  1 ~ 35 o f  t h i s  Act a p p ly "

- 1 - 1/27/88



.for any payment) on account of death, provided the in- 

•djvidua! in its employ

(1) has not the option to receive instead of provisions 

for such death benefits, an y part of such payment, or, if 

juch death benefit is insured, any part of the p r e m i u m  

(or contributions to pr emi ums ) paid by his employing 

unit; and

( 2 )  has not the r igh t unde r the p rovis ions o f  the plan 
o r  system o r  po licy o f  insurance prov id ing fo r  such death 
benefits to assign such benefits o r  to receive a cash con- 
l ibe ra t ion  in lieu o f  such benefits , e ithe r upon his w ith ­
d raw a l f r om  the p lan o r  system  p rov id ing  f o r  such 
benefits o r  upon te rm ina t ion  o f  such p lan o r  system  o r  
policy o f  insurance o r  o f  his services with such em p loy ­
ing un it . ( 1 9 5 1  c 2 6 5  § 5 ; 1 949  c 2 1 4  § 6 ; 1945 c 35  § 
35 ; R em .  Supp . 1949  § 9 9 9 8 - 1 7 3 .  P r io r :  1943 c 127 § 
13; 1941 c 2 5 3  § 14.]

SmraJiitttT 1951 c 263: See note following RCW 50.98.070.

50.04.350 Wages, remuneration Excepted pay­
ments. The  te rm  "wages" sha l l  not inc lude the payment 
by an emp loy ing  unit (w 'thou t  deduction f r om  the re ­
mune ra t ion  o f  the ind iv idua l in its em p lo y )  o f  the tax 
imposed upon an ind iv idua l in em p loym en t under section 
1400 o f  the fede ra l in te rna l revenue code, as amended , 
o r any  am oun t  paid to a person in the m i l i ta ry  service 
fo r  a ny  pay period du r ing  which he pe r fo rm s  no service 
fo r  the em p loye r :  Provided, however. T h a t  p r io r  to J a n ­
uary 1, 1952 , the te rm  "wages" sha l l  not inc lude dis­
missal payments which an emp loy ing  unit is not lega l ly  
requ ired to m ake . [1 9 5 1  c 2 6 5  § 2 ; 1945 c 35  § 36 ; R em . 
Supp . 1945  § 9 9 9 8 - 1 7 4 .  P r io r :  1943 c 127 § 13; 1941 c 
253  |  14 .]

SmraWfity 1931 c 243: See note following RCW 50.98.070.

50.04.355 Wages, remuneration Average annual
wage Average weekly wage Average annual wage
for contributions purposes. O n  o r  be fo re  the f i f teen th 
day o f  June  o f  each yea r an "average annua l w age " , an 
"average week ly  wage" , and an "ave rage  annua l wage 
fo r  con tr ibu t ions purposes" sha l l  be computed f r om  in­
fo rm a t ion  f o r  the preceding c a lenda r  y ea r  inc lud ing  c o r ­
rections th e re o f repor ted  within three months a f t e r  the 
close o f  that yea r  by a l l  emp loye rs  as de fined in R C W  
5 0 .0 4 .0 8 0 .  T he  "ave rage  annua l wage" is the quotient 
derived by d ividing to ta l remune ra t ion  reported by a l l 
emp loye rs  by the ave rage  num be r o f  worke rs  reported 
fo r a l l  months and i f  the resu lt is not a m u lt ip le  o f  one 
d o l la r ,  round ing the  result to the next lowe r m u lt ip le  o f  
one d o l la r .  T he  "average annua l wage" thus obtained 
sha ll be divided by  f i f t y - tw o  and i f  the resu lt is not a 
mu lt ip le  o f  on^ d o l la r ,  round ing the resu lt to the next 
lower m u lt ip le  o f  one d o l la r  to de te rm ine  the "average 
week ly wage" . T h e  "average annua l wage" fo r  c on t r ibu ­
tion purposes is the quotient der ived by d ivid ing tota l 
remunera t ion  reported by a l l  emp loye rs  sub jec t to c on ­
tr ibutions by the ave rage numbe r o f  worke rs  reported fo r 
a l l months by these same emp loye rs  and i f  the resu lt is 
not a m u lt ip le  o f  one d o l la r ,  round ing the resu lt to the 
next lower mu lt ip le  o f  one d o l la r .  [ 1 9 7 7  ex.s. c 33 § 2:

1975  1st ex.s . c 22 3  § 1; 1973 
6 . ]

Effective dales------- CoMtnectioa—-
lowing RCW 50.04.030.

Elective date 1975 lit exo- <
amendatory act are necessary for tl 
public peace, health, and safety, the 
and iu existing public institutions. .
Sunday following signature by the g _
19.1

Effective date--------1973 c 73: See note touowmg rv. w ju.vr«.uju.
Effective data--------1970 ex.s. c 2: See note following RCW

50.04.020.

5 0 . 0 4 . 3 6 0  W eek .  "W ee k "  means any period o f  seven 
consecutive c a lenda r  days ending at m idn ight as the 
comm iss ione r m ay  by regu la t ion  prescribe. [ 1 9 4 5  c 35  § 
37 ; R em . Supp . 1945  § 9 9 9 8 - 1 7 5 .  P r io r :  1943 c 127 § 
13; 1941 c 25 3  § 14; 1939  c 2 1 4  § 16; 1937 c 162 § 19.]

Chap te r  5 0 .0 6  
TEMPORARY TOTAL DISABILITY

Section!
50.06.010 Purpose.
50.06.020 Allowable beneficiaries.
50.06.030 Application for initial determination of disability-------

Special base year-------Special individual benefit
year.

50.06.040 Lawi and regulations governing amounts payable and
right to benefit!.

50.06.050 Uie of wages and time worked for pnoc claims-------
Effect.

50.06.900 Chapter prwpective.
50.06.910 Partial invalidity of chapter.

5 0 . 0 6 . 0 1 0 . Pu rpose . T h is  chap te r is enacted fo r  the
purpose o f  prov id ing the pro tection o f  the unemp loymen t 
compensat ion  system  to worke rs  who have su f fe red  a 
tem po ra ry  to ta l d isab i l i ty  compensab le under industr ia l 
insu rance and is a recogn it ion by this leg is la ture o f  the 
econom ic  ha rdsh ip  con f ron t ing  those worke rs  who have 
not been p rom p t ly  recmp loyed a f te r  a pro longed period 
o f  tem po ra ry  to ta l d isab i l i ty . [ 1 9 7 5  1st ex.s. c 2 2 8  § 7.]

Effective date 1975 lit ex.*. c 228: See note following RCW
50.04.355.

5 0 . 0 6 . 0 2 0  A l lowab le  beneficiaries. O n ly  individuals 
who have su f fe red  a tem po ra ry  tota l d isabi lity  and have 
received compensat ion  under the industr ia l insurance 
laws o f  this s tate , any o th e r  state o r  the Un i ted  States 
fo r  a period o f  not less than thirteen consecutive ca len­
d a r  weeks by rc a s o r  o f  such tem po ra ry  tota l disabi lity 
sh a l l  be a l lowed the benefits o f  this chapter . [ 1 9 7 5  1st 
ex .s. c 22 8  § 8 . ]

Effective dice 1975 tit ex j. c 228: See note following RCW
50.04.355.

5 0 . 0 6 . 0 3 0  App lica t ion  f o r  in it ia l de te rm ina t ion o f
d isab i l i ty  Spec ia l base yea r Spec ia l individual
benefit yea r . An  app lica t ion fo r  in itia l determ inat ion 
m ade  pu rsuan t to thU  chap te r , to be considered timely, 
must be fi led in writing with the emp loyment security 
depa rtm en t w ithin twen ty -s ix  weeks fo l low ing the week



hi wnicn me pciiiAi ui iwiupuiut / ku%«i u.wuMin«, .......
menced. Not ice  f r om  the depa rtm en t o f  la b o r  and in­
dustries sha l l satis fy this requ irement . The records o f  the 
agency supervising the award  o f  compensat ion  sha l l be 
conclusive evidence o f  the fac t o f  t em po ra ry  d isab i l i ty  
and the beginning date o f  such d isab i l i ty . The  em p loy ­
ment security depa rtm en t sha l l  process and issue an in i- 
tial determ inat ion o f  en t it lement o r  nonent it lemcnt as 
the case m ay  be.

Fo r the purpose o f  this chap te r ,  a special base yea r is 
established fo r  an ind iv idua l consist ing o f  the f i rs t  fou r 
o f  the last five comple ted c a lenda r  qua r te rs  immed ia te ly  
pr io r to the fi rs t d ay  o f  the c a le nd a r  week in which the 
individual's tem po ra ry  tota l d isab i l i ty  commenced , and a 
special ind iv idua l bene fi t y ea r is estab lished consisting o f  
the entire period o f  d isab i l i ty  and a f i f t y - tw o  consecutive 
week period commenc ing with the  f i rs t  day  o f  the ca len ­
da r week im m ed ia te ly  fo l low ing  the week o r  part th e re o f  
with respect to which the ind iv idua l received his f ina l 
temporary  to ta l d isab i l i ty  compensat ion  unde r  the app l i ­
cable industr ia l insurance laws except tha t no special 
benefit y ea r  sha l l  have a d u ra t io n  in excess o f  three 
hundred twelve c a lenda r  weeks: Provided however. T h a t  
such special bene fi t y ea r wil l no t be^cst^blished unless 
the criter ia conta ined in R C W  5Q.ffC 0 3Q a ia s  been metn 
except that an  ind iv idua l meet ing fTie d isab i l i ty  and f i l ­
ing requ irements o f  this chap te r  and who has an unex- 
pircd benefit yea r estab lished which wou ld  ove r lap  the 
special bene fi t yea r provided by this chap te r ,  no tw ith ­
standing the provisions in R C W  5 0 . 0 4 . 0 3 0  re la t ing  to 
the estab l ishment o f  a subsequent bene f i t  y ea r  and 

L $ C W  50 . 4 0 . 0 1 0  re la t ing  to wa ive r o f  r ights , m ay  elect 
;-<' t o  establish a"”Tpecial bene fi t y e a r  und e r  this chap te r : 

Provided further, that the unexp ired  bene fi t yea r sha l l

C > be te rm inated with the beginning o f  the specia l bene fi t 
year i f  the ind iv idua l elects to  estab lish such special 
benefit y e a i .  [ 1 9 7 5  1st ex.s. c 2 2 8  § 9 . ]

Effecdr* d»t» -1973 lit  n x  e 22S: See note following RCW
50.04.355.

50.06.040 Laws and regulations governing amounts 
payable and right to benefits. T he  indiv idual's  w eek ly  
benefit am oun t  and m ax im um  am oun t  payab le  du r ing  
the special benefit y ea r  sha l l  be governed bv the p rov i­
sion conta ined in R C W  5 0 .2 0 .1 2 0 .  T h e  indiv idua l's  basic 
and continuing right to benefits s h a l l  be governed by the 
general laws and regu la tions re la t ing  to  the payment o f  
unemployment compensat ion bene fi ts  to the extent that 
they are not in con f l ic t  with the provis ions o f  this chap ­
ter. [1 9 7 5  1st ex.s . c 2 2 8  § 10.]

Effecd»* date 1975 1st ix o . e 224: See noie following RCW
50.04.355.

5 0 .0 6 .0 5 0  Use of wages and time worked for prior
claims E ffec t . T h e  fac t tha t wages, hours o r  weeks
worked du r ing  the specia l base y ea r  m ay  have been used 
in the computa t ion  o f  a p r io r  v a l id  c la im  fo r  unem p lo y ­
ment compensation sha l l  not a f fe c t  a c la im  fo r  benefits 
made pursuant to the provisions o f  this chap te r ; how­
ever. wages, hours and weeks wo rked used in computing  
entit lement on a c la im  fi led pu rsuan t to this chap te r 
shall not be ava i lab le  o r  used fo r  estab lish ing en tit lement
mH« 50 RCW (1979 E 4 .V -f 10]

[1975 1st ex.s. c 228 § II.)

Effective dll*
50.04.355.

-1975 IK e u .  e 22S: Sec note following RCW

5 0 .0 6 .9 0 0  Chapte r prospective. Th is chap te r sha ll be 
-va i lab le  on ly  to individuals who su f fe r  a tempo ra ry  to­
tal d isab i l i ty , compensab le  by an industr ia l insurance 
p rog ram , a f te r  the e ffective date o f  this chapter . [1 975  
1st ex.s. c 228  § 12.]

Effective d*l« 1975 1st i u . c 22*: See note following RCW
50.04.355.

5 0 .0 6 .9 1 0  P a r t i a l  invalidity o f  chapter . Shou ld  any 
pa rt o f  this chap te r be dec la red  unconstitu tiona l by the 
f ina l decision o f  any  cou rt  o r  dec la red out o f  c on fo rm ity  
by the Un ited  S ta tes secre ta ry  o f  labo r ,  the comm is ­
s ioner sha l l  immed ia te ly  d iscontinue the payment o f  
benefits based on this chap te r , dec la re  it inoperative and 
repo rt  that fact to the gove rno r and the legis lature. 
( i 9 7 5  1st ex.s. c 22 8  § 13.]

Effective dit* 1973 1st k j .  c 22*: See note following RCW
50.04.355.

Chapte r 5 0 .0 8  
E S T A B L I S H M E N T  O F  D E P A R T M E N T

Sections 
50.08.010 
50.08.020

Displaced homemaker act, departmental participation: RCW  
28B.04.0S0.

Employment security department established. 
Divisions established.

c

5 0 . 0 8 . 0 1 0  Emp loymen t secu r i ty  department estab­
lished. T he re  is established the emp loymen t security de ­
p a r tm e n t  f o r  the s ta te , to  be adm in is te red  by a 
comm iss ione r . The  commiss ioner sha l l be appointed by 
the gove rno r with the consent o f  the senate, and sha l l 
ho ld o f f ice  at the p leasure o f . and receive such compen ­
sation fo r  his services as m ay  be fixed by, the governor, 
[ 1 9 5 3  ex.s. c 8 § 3 ; 1947 c 215  § 8; 1945 c 35 g 38 
R em . Supp . 1947 § 9 9 9 8 - 1 7 6 .  P r io r :  1939 c 19 § 1 
1937 c 162 § 12.]

5 0 . 0 8 . 0 2 0  Divisions estab lished . The re  a rc hereby 
estab lished in the emp loymen t security depa rtment two 
coo rd ina te  divisions to be 'mown as the unemployment 
compensat ion division, and the W ash ing ton  state em ­
p loymen t service division, each o f  which sha ll be adm in ­
istered by a fu l l  time sa la ried supervisor who sha l l be an 
assistant to  the commiss ioner and sha l l  be appointed by 
him . Each division sha ll be responsib le to the comm is ­
s ioner fo r  the d isp j tch  o f  its distinctive functions. Each 
division sha l l  be a separate administra tive unit with re ­
spect to personnel, budget, and duties, except in so fa r as 
the  c om m iss io n e r  m ay  f ind  that such sepa ra t ion  is 
impract icab le .

I t  is hereby fu r th e r  provided that the gove rno r in his 
d iscretion may delegate any  o r  a l l o f  the o rgan izat ion , 
adm in is tra t ion  and functions o f  the said W ash ing ton  
state emp loymen t service division to any federa l agency.



50.04.310 Unemployed individual.
50.04.320 Wages, remuneration.
50.04,323 Wages, remuneration-------- Government or private re­

tirement pension plan payments Effect upon eli­
gibility Reduction in benefits Esceotions.

50.04,330 Wages, remuneration-------Retirement and disability
payments excepted.

50.04.340 Wages, remuneration-------Death benefits excepted.
50.04.350 Wages, remuneration-------Excepved payments.
50.04.355 Wages, remuneration-------Average annual wage--------

Average weekly wage Average annual wage for
contributions purposes.

50.04.360 Week.
'Application for initial determination" defined: RCW 50.20.1 40.
'C laim  tor benefits' defined: RCW  50.20.140.
‘ Claim for waiting period’ defined: RCW 50.20.140.

5 0 . 0 4 . 0 2 0  Base  yea r . 'B a s e  yea r"  with respect to 
each ind iv idua l, sha l l  mean the first fo u r  o f  the last five 
comple ted c a lenda r  qua r te rs  im m ed ia te ly  preceding the 
first d ay  o f  the indiv idual's  bene fi t  vear . ( 1 9 7 0  ex.s. c 2 
§ 1; 1945 c 3 5  § 3 ; R em . Supp . 1945 § 9 9 9 8 - 1 4 2 .  P r io r :  
1943 c 127 § 13; 19 39  c 2 1 4  § 19; 1937 c 162 § 19.]

E/Tect>* date 1970 ex*. c 'This act is necessary for the im­
mediate preservation of the public peace, health, and safety, the sup­
port of the slate government and its existing ;,ublic institutions, and 
shall lake effect April 5, 1970: Provided. That sections 3 and 8 of this 
1970 amendatory act shall not take effect until January I, 1971.* 
(1970 1st ex.s. c 2 § 25.] This act is codified in RCW 50.04.020, 50- 
.04.030. 50.04.320. 50.20.010. 50.20.120, 50.04,355. 50.20.150. 50.24- 
.010. 50.29.010 through 50.29.080 and 50.29.140, 50.04.323, 
50.20.030. 50.20.050. 50.20.060 and 50.20.127; sections 3 and 8 are 
codified in RCW 50.04.320 and 50.24.010.

• 5 0 . 0 4 . 0 3 0 ^  Benef it  year . 'B e n e f i t  y ea r"  with respect
RTeach ind iv idua l, means the f i f t y - tw o  consecutive week 
period beginning with the fi rs t day  o f  the ca lenda r vieck 
in which the ind iv idua l fi les an app lica t ion fo r  an in itia l 
de te rm ina t ion  and th e rea f te r  the f i f t y - tw o  consecutive 
week period beginning with the f i rs t day  o f  the ca lenda r 
week in which the ind iv idua l next fi les an app lica t ion fo r 
an in itia l de te rm ina t ion  a f te r  the exp ira t ion  o f  the indi­
v idual's last preceding benefit yea r : Provided, however. 
Tha t  the fo rego ing  lim ita t ion  sha l l  not be deemed to 
prec lude the estab lishment o f  a new bene fi t yea r under 
the laws o f  ano th e r  s ta .e  pu rsuan t to any  agreement 
provid ing fo r  the in ters tate  combin ing  o f  emp loymen t 
and wages and the in terstate  payment o f  benefits nor 
sha l l this l im ita t ion  be deemed to p rec lude the comm is ­
sioner f r om  backdat ing  an in it ia l app lica t ion at the re ­
quest o f  the c la im an t e ithe r fo r  the convenience o f  the 
depa rtm en t o f  em p loym en t security  o r  fo r  any o ther 
reason deemed by the com m iss ione r to be good cause.

An indiv idua l's  bene fi t  y ea r  sha l l  be extended to be 
f i f t y - t h r e e  weeks when at the exp ira t ion  o f  f i f t y - tw o  
weeks the estab l ishment o f  a new benefit y ea r would re ­
sult in the use o f  a q u a r te r  o f  wages in the new base year 
that had been inc luded in the indiv idual's p r io r  base 
year.

N o  benefit y ea r  w i l l be estab lished unless it ir de te r ­
mined tha t the ind iv idua l earned wages in ’‘ em p loy ­
ment" in not less than six hundred e ighty hours o f  the 
individual's base yea r : Provided, however. T h a t  a benefit

 lijMiucnt o f  a
lit year uniess the individual earned wages m * 
ment" dur ing ti.e last two quarters o f  t L .  nev, J™ ***  
o f  not less than six times the weekly benefit"" *  
computed fo r  the individual's new benefit vear nvs,<*

I f  the wages o f  an indiv idual a r t  not based u 
fixed du ra t ion  o f  time o r  i f  the individual's ■ *..****  
paid at i r regu la r  intervals or in such manner 
extend r e g u h r l y  over the period o f  e m p l o y - en| 
wages fo r  any  week sha l l be determined in suy.,*. 
as the comm iss ione r may by regu lation prcsc:. :< Sue* 
regu la t ion sha l l , so fa r  as possible, secure rcsu-.:, r e a u ^  
ab ly  s im i la r  to those which would prevail i f  the 
ual were paid his o r  her wages at regu la r in icm i* . 
( 1 9 7 7  ex.s. c 33  § I :  1973 c 73 § 1; 1970 ex.s c ' t *  
1949 c 2 1 4  § 1; 1945 c 35 § 4 ; Rem . Supp 
9 9 9 8 - 1 4 3 .  P r io r :  1943 c 127 § 13; 1939 c 214 t 
1937 c 162 § 19.]

Effective dates Cooxtrucrioa 1977 txa. e 33: 'The
of this 1977 amendatory act are necessary for the m .m edutt^ tvov  
tion of the public peace, health and safely, (he s ippon oi <.v 
government and its existing public institutions ana shall u u  <( tm  - 
ninety days after adjournment sine die of the 1977 Ext.*aorC;.urv W  
sion (forty-fifth legislature) of the Washington State LeguUimrr 
vided. That the first paragraph of section I of this 1977 i.-ncaai** 
act shall take effect immediately and the remaining portion ef mtqm-;
I of this 1977 amendatory act and all of section 2 of this 1977 ----------
daiorv act shall take effect commencing with benefit yean Cx(imm( - 
on and after October I. 1978; section 7 of this 1977 amervuiorv mi — 
shr I! take effect commencing with benefit yean beginning on lad kfttr ■ 
July 3. 1977.* [1977 ex.s. c 33 1 II.]

Reviser's tore: Tht various sections of this 1977 amendatory m  - 
[1077 exj. c 33] referred to in the above section art codified u  t ^ - 7  
lows: Section I as RCW 50.04.030; section 2 as RCW 50.04 J 5 i  tm . 3 
tion 3 as RCW 50.12.070; section 4 as RCW 50.20.050; sea** J 
RCW 50.20.060; section 6 as RCW 50.20.100; section 7 a* RCW 56. 
.20.120; section 8 as RCW 50.20.095.

Effective dates 1973 c 73: ‘ Sections 7, 8, 10. 11, and 12 of iW  *
1973 amendatory act are necessary for the immediate proer*«txw *f- " 
the public peace, health and safety, the support of the state gwrer» -= 
ment and its existing public institutions, and shall take effect iuun*d» r 
ately. Sections I, 2. 3. 4. 5, 6, and 9 of this 1973 amendatory «a Uwi - f  
take effect on July I. 1973.* [1973 c 73 jf I3.|

Reviser's note: The effective date of sections 7. 8. 10. 11, and 12 ta t ; 
March 8. 1973. The effective date of sections I. 2, 3, 4, 6 t.a4 9 •*** 
July I, 1973. Section 5 referred to above was vetoed.

Effective dale 1970 ex.s. c 2: See note fo'^wing RCW -
50.04.020.

5 0 .0 4 .0 4 0  Benefits . "benef its* means the compensa­
t ion payab le to an ind iv .Jua l ,  as provided in this title, 
with respect to his unemp loymen t. [ 1 9 4 5  c 35 § 5; Rem. 
Supp . 1945 § 9 9 9 8 - 1 4 4 .  P r io r : 1943 c 127 § 13; 1941 c 
253 § 14; 1939 c 21 9  § 19; 1937 c 162 § 19.]

5 0 . 0 4 . 0 5 0  C a le n d a r  q u a r te r  " C a le n d a r  quarter 
means the period o f  three consecutive ca lenda r months 
ending on M a rch  31st, June 30th , Sep tembe r 30th. or 
December 31st. ( 1 9 4 5  c 35 § 6; Rem . Supp. 194.' J 
9 9 9 8 - 1 4 5 .  P r io r :  1943 c 127 § 13; 1939 c 214  j  ’.9 : 
1937 c 162 § 19.]

5 0 .0 4 .0 6 0  Commiss ione r . "Comm iss ioner means ..•« 
adm in is tra t ive  head o f  the state emp loyment secitrtty 
depa rtment re fe rred  to in th :i  tit le. [ 1 9 4 7  c 212 3 *• 
1945 c 35  § 7; Rem . Supp . 1947 § 9 9 9 8 - 1 4 6 .  P ' - r

[Title 50 RCW (1979 Ed.V-p 2|



A n a ly s i s  o f  F i s c a l  Note

F o r HCS SCS SB 322(L£cC)

T h is  b i l l  would r e q u i r e  t h e  D epa r tm en t o f  L abo r to  keep  t r a c k  o f  c e r t a i n  
W o rk e rs ' Compensa t ion  i n f o rm a t i o n  i t  i s  n o t  c u r r e n t l y  t r a c k i n g ,  and would 
a l s o  r e q u i r e  an a n n u a l  c o s t  o f  l i v i n g  su rv e y  o f  t h e  50 s t a t e s  and 10 f o r e i g n  
c o u n t r i e s .  D e t a i l s  o f  t h e s e  two a d d i t i o n a l  c o s t s  a r e  a s  f o l l o w s :

1 . A d d i t i o n a l  I n f o rm a t i o n  R equ irem en ts

As a r e s u l t  o f  t h i s  b i l l ,  a d d i t i o n a l  d e t a i l  on i n f o rm a t i o n  i tem s  ;c« r  , ... h 
w o r k e r s '  c om pen sa t io n  c l a im  would have t o  be r e p o r t e d  by em p lo y e r s /  . u  r s

-------------- on a by c la im  and a n n u a l  b a s i s . .  ri h i s  a d d i t i o n a l  i n f o rm a t i o n  would be i n p u t
i n t o  our... com pu te r  d a t a b a s e  wh ich  would r e q u i r e  a change i n  t h e  com pu te r  
p rog ram s a s s o c i a t e d  w i t h  t h a t  s y s tem . E s t im a te d  c o s t s  a r e  $57 ,500 t o  m od ify  
t n e  p ro g ram s ,  and an a d d i t i o n a l  $13,000 i n  CPU tim e  t o  c e s t  and v e r i f y  th e

 m o d i f i c a t i o n s .  The t o t a l  o n e - t im e  d a t a  p r o c e s s i n g  c o s t  would t h e r e f o r e  be
$70 ,500 .

2 . Annual Cost o f  L iv in g  Su rvey

An a n n u a l  c o s t  o f  l i v i n g  s u rv e y  would be r e q u i r e d  t o  a d j u s t  t h e  c om pen sa t io n
t o  t h o s e  w o rk e rs  c om pen sa t io n  r e c i p i e n t s  who move from A la s k a .  We e s t im a t e  
t h a t  250 l o c a t i o n s  (an  a v e r a g e  o f  5 p e r  s t a t e )  would have t o  be su rv e y e d  
e a c h  y e a r .  I n  a d d i t i o n ,  we e s t im a t e  t h a t  10 f o r e i g n  l o c a t i o n s  would h ave  t o  
be su rv ey ed  e a ch  y e a r  a t  an  ap p ro x im a te  c o s t  o f  $350 p e r  s i t e .  At $200 p e r
s i t e ,  t h e  t o t a l  c o s t  t h e  f i r s t  y e a r  would be $53 ,500 . The c o s t  o f  t h e
su rv e y  i n  f u t u r e  y e a r s  would d e c r e a s e  s l i g h t l y  t o  an e s t im a t e d  $49 ,700 a 
y e a r .

As.sj.unp.Liflns.:.
. 1 .  An e f f e c t i v e  d a t e  o f  J u l y  1 , 1988.

2 .  P e r  t h e  b i l l ,  Second I n j u r y  Funds w i l l  now be u t i l i z e d  t o  pay  th e  
a d m i n i s t r a t i v e  c o s t s  a s s o c i a t e d  w i th  t h e  Second I n j u r y  p rog ram . The s a v in g s  
t o  t h e  e x i s t i n g  g e n e r a l  fu n d s  i n  t h e  W o rk e r 's  Compensa t ion  BRU w i l l  t h e n  be 
a v a i l a b l e  t o  fund  th e  c o s t s  o f  t h i s  b i l l .



H O USE  LA BO R  A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, jUNEAU 99811
Chairman - Representative Dave Donley (907)-165-3892

March 7, 1988

M E M O R A N D U M :

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed CS for CS SB 322 (L&C) - Workers'
Compensation Legislation

In response to testimony offered during the numerous public hearings we 
have hosted on workers' compensation legislation and on the basis of the 
work of the House Labor and Commerce subcommittee on HB 352/SB322, I've 
asked legal services to prepare a proposed committee substitute for your 
consideration with the following changes from the version of the measure 
that passed the Senate:

1. Include a mandated rate decrease for workers' compensation premiums
of no less than 10%, effective July 1, 1988 through January 1,
1990. (Attachment #1)

2. Add intent language under Section 1 recognizing that prevention of 
on-the-job injuries is a primary goal of the Legislature and that
the workers' compensation should include incentives for improving
workplace safety.

Add a new Section mandating that insurers shall offer a rebate of 
not less than 5% of the annual premium costs to any employer that 
had no safety violations during the year covered by the premium.

3. Amend penalties under AS 23.30.075 (b) to require a mandatory fine 
of $10,000 for failure to carry workers' compensation insurance, in 
addition to any other fines, penalties or liabilities authorized 
under law.

4. Amend language governing the contents of the annual report to the 
Division of Workers' Compensation by insurers to include the number 
of claims filed and the percent of claims controverted during the 
year for which the annual report was submitted.

Include language to require the Board (in addition to assessing any 
penalties under AS 23.30.155 (f), to notify the Division of 
Insurance when they determine that a carrier's controversions are 
excessive, frivolous, or designed to unfairly deny employees 
benefits that are due them. Upon receipt of a notice from the 
Board, the Division of Insurance will initiate an investigation of 
the carrier for violation of the unfair claims settlement act.



Amend (AS 23.30.180) to delete (3) and (4) so that in determining 
PTD, the labor market is defined as within a workers area of 
residence cr last area of employment.

Amend language governing the contents of the annual report to break 
out the costs of legal fees to reflect the fees paid to both the 
plaintiff and defense attorney, including all other costs 
associated with litigation.

Amend Section 9 (AS 23.30.040(c) to read: "The employee shall
request an eligibility evaluation within 90 days after the employee 
gives the employer notice of injury unless the administrator 
determines the employee has unusual and extenuating physical 
limitations, including when an employee suffered an injury in which 
the employee does not know or could not'have reasonably known that 
they would be unable to return to their previous occupation as a 
result of their injury that prevent the employee from making a 
timely request."

^Amend Section 11 (AS 23.30.095(a) to provide that an employers 
choice of physician for an IME is limited to no more than one 
change in choice, as is an employees right of choice under the 
proposed legislation.

Amend ,Se-£t-ion 32 (AS 23.30.220(a) (2) to delete the word
("voluntar.y." and to change the 18 months standard on page 26, line
T2“to 12 months.

Amend Section 41 (effective date) so that this act applies to any 
"stress" injury that occurred on or after the date of adoption of 
this bill by the Legislature.

Include language requiring that an IME must be in the same 
speciality as the treating physician unless the Board unanimously 
agrees, on a cas^ by case basis, to authorize an IME by a physician 
who is not within the same speciality of the employees physician.

Amend Section 21 (AS 23.30.155(c) (page 19, line 3) to provide that 
penalties assessed under this subsection shall be increased by (20) 
30 percent.

Include new language amending AS 23.30.155 (f) (governing penalties 
for unfair denial of claims) to increase penalties from 20 percent, 
under current law, to 25 percent.

Amend Section 29 (AS 23.30.190(b) to change "may" to "shall" on
page 24, line 27.

Include a new section requiring that benefits paid to recipients
residing in Alaska be paid by checks drawn on Alaska banks or other
method of payment that is accepted as immediately redeemable by a 
bank in this state.



16. Amend AS 23.30.041(k) (Page 9, line 14) to read: (k) "Benefits 
related to the reemployment plan may not extend past two /ears from 
date of plan approval (ACCEPTANCE), at which time the
benef i ts 7 \

17. Amend Section 13 (AS 23.30.095(e) to reinstate the deleted language 
and to add new language so that it reads: "AUTHORIZED TO PRACTICE 
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician 
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUNDT^

In addition to the changes in the proposed CS listed above, following 
are proposed amendments that the Committee may wish to consider for 
inclusion in the final committee substitute.

1. Include a new section to allow the time period for determining the 
base period for unemployment compensation to begin after temporary 
benefits under workers' compensation have ceased if the worker is
(1) eligible for unemployment compensation by having paid into the 
system while they were employed and (2) are "ready, willing, and 
able" to work but have not been able to find a job. (See 
attachment #2 - copy of Washington State law).

t  r
The Department of Labor has been asked to determine whether this 
addition will require a fiscal note for SB 322 that may result in a 
further referral to the House Finance Committee.

2. Add a new section to repeal and reenact AS 23.30.110(C) so that it 
reads as per attachment #3. The proposed language is in response 
to public testimony that there has been a significant increase in 
the amount of time between filing a case and obtaining a formal 
hearing before the Board. The Division response if that the time 
lag is caused by attorney requests for a continuance after a case 
has been scheduled and comes before the Board. The result is that 
the hearing time is waited because another case cannot be scheduled 
on such short notice. The attorney response to the Divisions' 
response is that they have to -request a hearing when they receive a 
case even if they aren't ready to proceed to hearing because it 
takes so long to get a hearing scheduled. The Divisions response 
to the attorney response if that it wouldn't take so long to get a 
hearing scheduled if they didn't have so many continuances.!

The proposed language in attachment #3 addresses this problem in a 
way that will not unfairly impact the employer or employee and will 
help the Board to manage their hearing schedule in a more 
responsive and efficient manner.



AS 23.33.110(c) is repealed and reenacted to read:

—  (c) Before a hearing is scheduled, the party seeking a hearing 

shall file a request for a hearing together with an iffidavit stating that 

the party has completed all necessary discovery, has obtained all evidence 

it needs for the hearing, and will not seek a continuance or request the 

hearing record remain open at the conclusion of the hearing. Within 10 

days the opposing party must notify the board if it is not ready for a 

hearing. If the opposing party notifies the board that it is not ready for 

hearingj the board or a board designee will conduct a pre-hearing confer­

ence within 30 days, and determine the hearing date. If no opposition is 

filed, a hearing will be scheduled no later than 60 days after the receipt 

of the request and affidavit. The parties shall be given at least 10 days' 

notice of the hearing, either personally or by certified mail. Once a 

hearing has been scheduled, no continuances will be permitted. The boar, 

shall cTose the hearing record at the end of the hearing; any evidence "dr 

arguments filed after the conclusion of the hearing will be excluded from 

the record. The only exception will be in case of surprise as determined 

by the board. The board may then extend the time to file additional 

evidencF or argument. The parties cannot stipulate to 1eave the hearing 

. record ..open. The parties may not stipulate to change the date, cancel, 

postpone, or continue the hearing, except for cases of illness of a party 

or its representative or because of a conflict with a matter scheduled by a 

state or federal court. If the partier reach a settlement agreement less 

than 14. days before the hearing, the parties shall appear at the time of 

the- scheduled hearing to state the terms of the settlement agreement. 

Within.30 days after the hearing record closes, the board shall file its 

decision. If the employer controverts a claim on a board prescribed 

| controversion notice and the emDloyee does not request a hearing within two

years following the filing of the controversion notice, the claim is 

denied.



DRAFT LETTER OF INTENT FOR 
HCS CS SB 322 (L&C) - WORKERS' COMPENSATION LEGISLATION

(EXISTING LETTER OF INTENT ADOPTED BY THE SENATE)
LETTER OF INTENT FOR CS SB 322 (L&C)

With an actuarial analysis concluding that this bill will provide a two
percent savings in hard costs and an unquantifiable amount of soft 
dollar savings, it is the intent of the Alaska State Senate that, upon 
passage of this bill, the Division of Insurance request new rate filing 
reflecting a decution in workers' compensation premiums.

PROPOSED LETTER OF INTENT FOR HCS CS SB 322 (L&C)

The legislature recognizes that the increasing costs of workers' 
compensation insurance is creating a great hardship on Alaska's workers, 
our employers, and the insurance carriers that serve our businesses.

It is the intent of the Legislature in adopting this legislation to 
enable a more efficient, fair, and cost effective delivery of services 
under Alaska's workers compensation system. To accomplish this, SB 322 
demands significant concessions from employees and employers. It is 
the intent of the legislature in adopting this measure that each party 
to the workers' compensation system in Alaska, including workers, 
employers, and workers' compensation insurance carriers, initiate 
actions necessary to reduce the number of work related injuries, to 
assure prompt and fair compensation to injured workers, and to create 
incentives for prompt and fair settlement of disputes regarding workers' 
compensation claims.

With an acturarial analysis that concludes that this legislaton will 
provide at least a two percent savings in hard costs ind with public 
testimony before this body that the measure will bring about significant 
soft dollar savings, it is the intent of the legislature that, upon 
pas'age of this bill, the Division of Insurance request a new rate 
filing reflecting a reduction from current rates in workers' 
compensation premiums of no less than 10 percent as of July 1, 1988 and 
that this rate be maintained through January 1, 1990.
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LETTER OF INTENT FOR CSSB 322 (L&C)

With an actuarial analysis concluding that this bill will 
provide a two percent savings in hard costs and an 
unquantifiable amount of soft dollar savings, it is the intent 
of the Alaska State Senate that, upon passage of this bill, 
the bivision of Insurance request a new rate filing reflecting 
a reduction in workers' compensation premiums.
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H O USE  LA BO R  A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
Chairman - Representative Dave Donley (907) 465-3S92

March 8, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Amendments to March 7 memorandum describing proposed
changes to CS SB 322 (L&C)

Below are listed changes to the proposed HCS CS SB 322 (L&C) described
in the March 7 memorandum in your Committee file.

1. Change language in item #5 so that the amended section (AS
23.30.180) will read: (1) area of residence, (2) area of last
employment, (3) area of employment within the last ten years

2. Change language in item #7 so that AS 23.30.041(c) will read: "The
employee shall request an eligibility evaluation within 90 days 
after the employee new or should have known that they would be 
unable to return to their previous occupation as a result of their 
injury, but in no case more than 180 days after the date of the 
injury, unless the administrator determines the employee has 
unusual and extenuating physical limitations that prevent the 
employee from making a timely request.

3. Change language in item #11 to delete the word "unanimously".

4. Change language in #16 so that the it reads "Benefits related to
the reemployment plan may nor extend past two years from the date 
of plan approval or acceptance, at which time the benefits ".

• <3>
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Hudson
TO: CSSB 322 (L&C)

Page 29, a f t e r  l i n e  25:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

"* S ec .  39 . The t e rm  " r e h a b i l i t a t i o n  s p e c i a l i s t "  d e f i n e d  i n  AS 2 3 . 3 0 . -  
041 (p) as  r e p e a l e d  and r e e n a c t e d  i n  s e c .  9 o f  t h i s  A c t ,  i n c l u d e s  a p e r s o n  
who, by S ep tembe r  1, 1988, h a s  r e q u e s t e d  t h e  D ep a r tm en t  o f  L abo r  t o  d e t e r ­

m ine t h a t  t h e  p e r s o n  i s  q u a l i f i e d  a s  a r e h a b i l i t a t i o n  s p e c i a l i s t  and  who 
t h e  d e p a r tm e n t  d e t e rm in e s

Jun e  30 , 1988, i n  p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  t o  an i n j u r e d  w o rke r
r e c e i v i n g  b e n e f i t s  u n d e r  AS 23 .3 0 ;  and

(1 ) was a c t i v e l y  employed f rom a t  l e a s t  J u l y  1 , 1987, u n t i l

(2) p o s s e s s e s  t h e  s k i l l s  n e c e s s a r y  t o  mee t t h e  minimum q u a l i ­
f i c a t i o n s  f o r  a r e h a b i l i t a t i o n  s p e c i a l i s t . "

Renumber r em a in i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

- 1 - 3/8/38
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H O U SE  LABOR A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE . P.O. BOX Y, JUNEAU 99811
Chairman • Representative Dave Donley (907) 465-3892

March 15, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed HCS for CS SB 322 (L&C)

Following is a brief synopsis of the changes proposed in the House Labor
and Commerce Committee Substitute for SB 322 - relating to workers’
compensation. The changes include:

1. A mandated rate decrease for workers' compensation premiums of no 
less than 61, effective July 1, 1988 through January 1, 1990. (Page 
33, line 7, Section 44)

2. Additional intent language under section 1 (Page 2, line 4, 
paragraph (d)) regarding workplace safety with two new sections 
(Page 2, beginning on line 7) mandating a 10% rebate for employers 
in an assigned risk pool and a 5% rebate for employers not in an 
assigned risk pool if they have a safety program that meets the 
standards established under the occupational safety code and have 
had no OSHA violations subject to fines during the period covered 
by the annual premium.

3. Raising the mandatory fine for failure to carry workers' 
compensation insurance from $1,000 to $10,000. (Page 13, line 22)

4. Amend language governing contents of insurers annual report to the 
Division of Workers' Compensation to include the number of claims 
filed and the percent of claims controverted during the year for 
which the annual report was submitted. (Page 22, line 16)

Include language to require the Board to notify the Division of 
Insurance when they determine that a carrier's controversions are 
frivolous or unfairly deny employees benefits that are due them. 
Upon receipt of a notice from the Board, the Division of Insurance 
will initiate an investigation of the carrier for violation of the 
unfair claims settlement act. (Page 23, line 15, paragraph (o))

5. Amend language governing the contents of the annual report to break 
out the costs of legal fees to reflect the fees paid to both the 
plaintiff and defense attorney, including all other costs 
associated with litigation. (Page 22, line 17)

6. Amend Section 11 (AS 23.30.095(a) to provide that an employers 
choice of physician for an IME is limited to no more than one



change in choice, as is an employees right of choice under the 
proposed legislation. (Page 16, line 6)

7. Amend Section 41 (effective date) so that this act app.'ies to any
"stress" injury that occurred on or after the date of adoption of 
this bill by the Legislature. (Page 33, line 21, Section 47)

8. Include language requiring that an IME must be in the same
speciality as the treating physician unless the Board agrees, on a
case by case basis, to authorize an IME by a physician who is not
within the same speciality of the employees phvsician. (Page 18, 
line 2)

9. Amend Section 21 (AS 23.30.155(c) (Page 19, line 3) to provide that 
penalties assessed under this subsection (penalties for failing to 
file notification of changes in payment of benefits on time) shall 
be increased to (20) 25̂  percent.

10. PROPOSED AMENDMENT - The attached amendment would increase the 
penalty for late payment of compensation under AS 23.30.155(e) from 
(20) to 25%, to make this subsection consistent with other proposed 
changes in AS 23.30.155.

11. Include new language amending AS 23.30.155 (f) (governing penalties 
for unfair denial of claims) to increase penalties from (20 
percent), under current law, to 25̂  percent. (Page 22, line 7).

12. Amend Section 29 (AS 23.30.190(b) to change "may" to "shall" on 
page 27, line 29.

13. Include a new section requiring that benefits paid to recipients 
residing in Alaska be paid by checks drawn on Alaska banks or other 
method of payment that is accepted as immediately redeemable by a 
bank in this state. ( Page 23, paragraph (p))

14. Amend AS 23.30.041(k) (Page 9, line 14) to read: (k) "Benefits 
related to the reemployment plan may not extend past two years from 
date of plan approval or acceptance at which time the
benefits   . (Page 10, line 3)

15. Amend Section 13 (AS 23.30.095(e) to reinstate the deleted language
and to add new language so that it reads: "AUTHORIZED TO PRACTICE
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician 
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUND)". (Paoe 16, line 
4 1

16. Add a new section to repeal and reenact AS 23.30.110(C) in response 
to public testimony that there has been a significant increase in 
the amount of time between filing a case and obtaining a formal 
hearing before the Board. (Page 19, line 2, paragraph (c))

17. Include a "grandfather" clause (Page 33, Section 45) to authorize 
current rehab specialists who do not have the credentials required 
under the bill to be able to practice for one year after adoption



of this act at which time they have to have gained the required 
credentials or are barred from practicing independently as a rehab 
specialist.
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Donley
TO: HCS CSSB 322(L&C)

Page 22, a f t e r  l i n e  3:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :
"* Sec. 26. AS 2 3 .3 0 .1 5 5 ( e )  i s  amended t o  r e a d :

( e )  I f  any i n s t a l l m e n t  o f  c om p en s a t i o n  p a y a b l e  w i t h o u t  an award 

i s  n o t  p a i d  w i t h i n  s e v en  days a f t e r  i t  becomes due ,  as p r o v i d e d  i n  (b) 
o f  t h i s  s e c t i o n ,  t h e r e  s h a l l  be added  t o  t h e  u n p a i d  i n s t a l lm e n t  an 

amount e q u a l  t o  2 5 _  [20] p e r c e n t  o f  i t .  T h i s  a d d i t i o n a l  amount s h a l l  
be p a i d  a t  t h e  same t im e  a s ,  and i n  a d d i t i o n  t o ,  t h e  i n s t a l lm e n t ,  
u n l e s s  n o t i c e  i s  f i l e d  u n d e r  (d) o f  t h i s  s e c t i o n  o r  u n l e s s  t h e  nonpay­
ment i s  e x c u s e d  by t h e  b o a r d  a f t e r  a show ing by t h e  employer t h a t  
owing t o  c o n d i t i o n s  o v e r  wh ich  t h e  em p lo y e r  had  no c o n t r o l  t h e  i n ­
s t a l lm e n t  c o u l d  n o t  be  p a i d  w i t h i n  t h e  p e r i o d  p r e s c r i b e d  f o r  th e  
p aym en t . 11

Renumber t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

Page 33, l i n e  1:
D e l e t e  "27"

I n s e r t  ”28"

P a g e  3 3 ,  l i n e  1 8 :

- 1 - 3 / 1 5 / 8 8
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D e l e t e  "27 ,  28, 40, and 44" 

I n s e r t  " 2 8 ,  29, 41, and 45"

Page 33, l i n e  2 1 :

D e l e t e  "40"

I n s e r t  "41"

Page 33, l i n e  22:

D e l e t e  "40"
I n s e r t  "41"

Page 33, l i n e  23:

D e l e t e  "40 and 47"

I n s e r t  "41 and 48"

Page 33, l i n e  25:

D e l e t e  "39 , and 41 - 46"
I n s e r t  "40 , and 42 - 47”

- 2 -

3/15/88
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Date referred:

HOUSE COMMITTEE REPORT
1/27/88 FURTHER REFERRALS: Finance

DATE

The Labor & Commerce Committee has considered SB 329

"An Act relating to the transfer of business licensing functions of the 
Department of Revenue to the Department of Commerce and Economi : 
Development? and providing for an effective date."

RECOMMENDS:

[ ] replace with ________

[ ] attached amendment(s)

C

C

C

[

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the

[ ] the same title

[ ] a title

Committee

A D O PT S : [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ 1 zero with analysis

LING DO/RAS

o—

[ ] same as previous fiscal note

published ______________&
[X] same as previous zero fiscal 

note published 1 / | I 7 

SIGNING OTHER RECOMMENDATIONS:

Chairman's signature



S t a t e  o f  A l a s k a
□  FFICE O F  THE G Q V E ^ N O n  

J  IS 74 K  A  II

January 11, 1988

The Honorable Jan Faiks 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

Under the authority of art. Ill, secs. 18 and 23, of the 
Alaska Constitution, I am transmitting an Executive Order 
and a companion bill transferring the business license pro­
gram from the Department of Revenue to the Department of 
Commerce and Economic Development. At the present time, 
businesses frequently must obtain licenses from both depart­
ments. The Executive Order will consolidate these licensing 
functions in one agency, making for greater administrative 
efficiency and, of even greater importance, better service 
to the public.

The Order simply transfers the business license program 
(AS 43 .70) from the Department of Revenue to the Department 
of Commerce and Economic Development, by defining "commis­
sioner" and "department" for purposes of that chapter as the 
commissioner of commerce and economic development and the 
Department of Commerce and Economic Development (secs. 5 and 
6 of the Order) , respectively, adding this authority to the 
duties of the Department of Commerce and Economic Develop­
ment (sec. 7 of the Order), and making necessary technical 
changes to other statutes.

Although the functions of the business license program are 
reassigned by the Executive Order, I am requesting your 
support of the accompanying bill in order to make the pro­
gram fit more easily within the current operations of the 
Department of Commerce and Economic Development, division of 
occupational licensing. Under the Order, current procedures 
and enforcement provisions must remain in effect. The bill 
will permit the division of occupational licensing to in­
stead use the current procedures and enforcement provisions 
used fcr occupational licenses by placing the business li­
cense program under AS 08.01. Sections 1 —  6 of the bill. 
The department will then issue biennial instead of annual 
business licenses (AS 08.01.100 (a); see secs. 7, 8, and 10 
of the bill), coordinated with any other licenses issued to 
the particular business, and use its own enforcement proce-



The Honorable Jan Faiks Page 2

dures under AS 08.01.102 —  08 .01.105 . Section 5 of the 
bill. The effective date of the bill is contingent upon the 
effective date of the Executive Order. Section 3 of the 
bill also makes an incidental correction, deleting a redun­
dant sentence that appears in AS 08.01.065(c) due to incon­
sistent amendments made by sec. 1, ch. 87, SLA 1987 and sec. 
5, ch. 94, SLA 1987 —  a correction also being proposed in 
the 1988 general revisor's bill.

The Department of Revenue presently administers a number of 
licensing and permitting programs in addition to the busi­
ness license program. Unlike the business license program, 
however, each of these other programs is administered in 
conjunction with a particular tax. Used in this manner, 
licensing activities are an effective tool in tax compliance 
efforts. Since the 1978 repeal of the business gross re­
ceipts tax, this has not been the case for the business li­
cense program, and there is no longer any reason to retain 
the program in the Department of Revenue. To better serve 
the public and to promote administrative efficiency in op­
erating this program, I ur ipport^ of the Executive
Order and passage of the co .1



R E Q U E S T : _______________________________

?*’/  STATE OF ALASKA
1988 LEGISLATIVE SESSION

FISCAL NOTE

BILL VERSION:
PUBLISH DATE:

R ev i s i o n  D a t e : _________________
T i d e : Executive Order

S p o n s o r  : R h I p r  C o in n n .  h h e e
R eq u e s t o r: Governor's Office

Agency Affected: Com. & Econ. Dev./Revenue
D R U : Business Licensing_____________
Occupational Licensing______________
Com ponen ts  : __________________________________________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands o f  D o l la r s )
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

TERSONALSERVTCES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS, CLMMS
MISCELLANEOUS

- 0 - - 0 -  1 - 0 - - 0 - - 0 -
- n - - n -  . - 0 - - 0 -
- n - - u - - 0 - -0- - 0 -
- n - - n - - o - - 0 - - 0 -
_n_ - n - - 0 - - 0 -
11- . - u -  . -()-
-11- -!)- -C - - 0 - -~7_
- 0 - - 0 - - 0 - - 0 - - 0 -

TOTAL OPERATING - 0 - * - 0 - - 0 - - 0 - - 0 -

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands o f  D o l la r s )
CENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

P O S I T I O N S :
FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S I S  : (Attach a separate page i f  necessary)
*The Governor's FY 89 budget currently includes $269,088 in general funds in 
the Department of Revenue. The appropriation will be transferred along with 
5.5 positions to the Department of Commerce & Economic Development, Division 
of Occupational Licensing by budget amendment.

Prepared b y :  ___________________________
Division : -Administrative Sprvirps

P h o n e : . 4 G 5 . t 2 5 Q 5 .  

D a t q : ___ 1 / . 8 / - 8 8 —

A pp roved  by C o m m is s io n e r : 
A g e n c y :  D p p a r t m p n t  n f
D is tr ibu t ion  (b y  p r e p a re r ) :  

Leg is la t ive  F inance 
Leg is la t ive  Spon so r  
Requestor
O ff ic e  o f  Management and Budget 
Impacted Agency(ies)

mam
> 4  1/8/88, 
r r p  & F r n n n m i r / . lW e ln r(1 npm pnt.t 1

page of
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LEGISLATIVE REFERENCE LIBRARY
May, 1988

Cop ie s  o f  m inu t e s  l i s t e d  be low  were  o r i g i n a l l y  i n c l u d e d  
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Mary Van Nimwegen
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HOUSE LABOR 8 COMMERCE 

P A T E :  April 21, 1988
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Official Buainaaa
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N A M E  8 TITLE R E P R E S E N T I N G

HB 556 Teacher negotiations; class size/workloads
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SB 329 Transferring Business licensing to DCED
SB 199 License exemption; boat trailer dealers
SB 343 Liability of directors of corporations
SB 223 Civil liability of zoos/zoo operators

A D D R E S S  & zip
DO YOU WANT SUBJECT 

P H O N E  TO TESTIFY? BI LL §

o  lo  S'iC a~
ii

y , r a ?i  t / l  1 ,\<r'{ 
. . . w

C i i L v  A Q /c (1 /2  0
11

y r r
;; < / j

i  _ .

td r lU  k r h t t k - ^  D t o r u j
.ii

w S / 3

f l M flirt P i s c k i U c h
H

W

H

W

11

w

11

w

11

u

11

u

\ I H

w



iflfil I ' ii

C O M M I T T E E :

HOUSE LABOR 8 COMMERCE

D A T E :  April 21, 1988

M _

s u b j e c t  o r  m e e t i n g :

Official Buaineac

PLEASE PRINT
N A M E  & TITL£"

SIGN-IN

HB 556 Teacher negotiations; class size/workloads
HCR 45 Encouraging local hire
SB 351 Medical malpractice arbitration
SB 287 Practice of veterinary medicine
SB 329 Transferring Business licensing to DCED
SB 199 License exemption; boat trailer dealers
SB 343 Liability of directors of corporations
SB 223 Civil liability of zoos/zoo operators

R E P R E S E N T I N G A D D R E S S  & zip
DO YOU W A N T  SUBJECT 

P H O N E  TO TESTIFY? BILL #

l)tr?c^tic fdu d ./  dku
H

S/6 3 J - ?j-.O./SsxSAr xW,. \iZ

^ f  U/0
‘ /

s7 9 //9 -  f i t . ff-/Yu/»:.
H

//jS 5’ /J(3\ l 'f&  3 c ■ V -

r  /
H
w
H
W

H
W
H
U
H
U
II
W
II
w

i
11

u





(7)

Date referred:

HOUSE COMMITTEE REPORT
2/8/88 FURTHER REFERRALS: Finance

DATE:

The. Labor & Commerce
CSSB 333/(L&C) (efd add) 

Committee has considered

"An Act relating to wage, salary, and benefit claims having priority in 
certain bank liquidations and to certain bank reports required by the 
Department of Commerce and Economic Development? and providing for an 
effective date."

RECOMMENDS:
the same title[X ] replace withjj ^ S  X ]

[ ] attached amendment(s) ^  ^

[ ] 

[ ] 

[ ] 

[ ]

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the

a new title

Committee

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

SIGNING DO PASS:

f i

[ ] same as previous fiscal note

published ___________________

[ 3  same as previous zero fiscal 

note published SI | ̂
SIGNING OTHER RECOMMENDATIONS:
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BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 333 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  t o  wage , s a l a r y ,  and b e n e f i t  c l a im s
h a v in g  p r i o r i t y  i n  c e r t a i n  bank l i q u i d a t i o n s  and to  
c e r t a i n  bank r e p o r t s  r e q u i r e d  by t h e  D epa r tm en t  o f  
Commerce and Economic Deve lopment ;  and p r o v i d i n g  f o r  
an  e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1. AS 0 6 .0 5 .0 4 5 ( a )  i s  amended t o  r e a d :

(a )  Each [EVERY] s t a t e  bank s h a l l  make a t  l e a s t  f o u r  r e p o r t s  o f  
c o n d i t i o n  each  y e a r  t o  t h e  d e p a r tm e n t  on days d e s i g n a t e d  by i t ,  and on 
forms p r e s c r i b e d  by i t .  The r e p o r t  s h a l l  be v e r i f i e d  by an o a t h  o f  
th e  p r e s i d e n t ,  v i c e  p r e s i d e n t ,  o r  c a s h i e r  and by a t  l e a s t  t h r e e  d i r e c ­
t o r s ,  c e r t i f y i n g  and s u b s c r i b i n g  u n d e r  o a t h  t h a t  t h e y  and each  o f  them 
have p e r s o n a l  know ledge o f  t h e  f a c t s  s t a t e d  in  t h e  r e p o r t  and t h a t  t h e  
f a c t s  a r e  t r u e .  The r e p o r t s  s h a l l  e x h i b i t  in  d e t a i l  and u n d e r  a p p r o ­
p r i a t e  h ead s  t h e  r e s o u r c e s  and l i a b i l i t i e s  o f  t h e  b ank ,  and each  
r e p o r t  s h a l l  be t r a n s m i t t e d  o r  m a i l e d  t o  t h e  d ep a r tm en t  no l a t e r  t h a n  
30 [WITHIN 10] days a f t e r  t h e  d a t e  d e s i g n a t e d  f o r  th e  r e p o r t  [OF THE 
RECEIPT OF THE REQUEST FROM THE DEPARTMENT].

* Sec . 2. AS 0 6 .0 5 . 4 7 0 ( t )  i s  amended t o  r e a d :
( t )  The f o l l o w i n g  c l a im s  have  p r i o r i t y  i n  l i q u i d a t i o n  p r o c e e d ­

i n g s ,  i n  t h e  o r d e r  l i s t e d :
(1) o b l i g a t i o n s  i n c u r r e d  by t h e  d e p a r tm e n t ;
(2) w age s^  [AND] s a l a r i e s , and b e n e f i t s  c f  [OFFICERS AND] 

employees e a r n e d  d u r i n g  t h e  12-month [THREE-MONTH! p e r i o d  p r e c e d i n g
- 1 -  HCS CSSB 333 (L&C)
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t h e  d e p a r tm e n t ' s  p o s s e s s i o n  in  an amount n o t  e x c e e d in g  $12,000 
[$3 ,000 ]  f o r  e a ch  p e r s o n ;

(3) f e e s  and a s s e s sm en t s  due t o  t h e  d e p a r tm e n t ;
(A) depos i tS j_

(5) w age s ,  s a l a r i e s ,  and b e n e f i t s  o f  o f f i c e r s  e a r n e d  d u r i n g  
t h e  12-month p e r i o d  p r e c e d i n g  t h e  d e p a r tm e n t ' s  p o s s e s s i o n  i n  an amount 
n o t  e x c e e d in g  $3 ,000 f o r  e ach  p e r s o n .

* Sec .  3. T h i s  Act t a k e s  e f f e c t  im m ed ia t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .

HCS CSSB 333(L&C)



FISCAL NOTE

STATE O F  ALASKA bill vfrsion& S B  333 Cf-tC,)
1988 LEGISLATIVE SESSION PUBLISH DATE: __Aj_^zA£._______

REQUEST:

Revision Date: __________________________ Agency Affected: Commerce & Fron. Dev.
Title: Certain claims having priority in BRU: Banking. Securities & Corporations

certain bank liquidations___________ _______________________________________
Sponsor: Halford, et al._______________ Components:___________________________
Requester: _____________________________ ___________________________________________

EXPENDITURES I REVENUES : (Thousands of Dollars)

REVENUE -0- -0- -0- -0- -0- -0-

CAPITAL
-0- -0- -0- -0- -0- -0-

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUP' IS 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS. CLAIMS 
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- r fk

FUNDING: (Thousands of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL -0- -0- . -0- -0- -0- -0-

POSITIONS:

FULL-TIME
PARTTIME
TEMPORARY

1 0 1 1o11o11o1 1 0 1 1o1

1 1
1

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: 
Division: __

Willis F. Kirkpatrick^ Director/
Banking. Securities^nd/Co^or'atians

Phone: 
Date: _

A & r 2 5 . Z L
January 20. 1988

i *t .* ■ • 0 *

Approved by Commissioner: J. Anthoiy-'•■Sitiifh'. Commissioner Date: January 20. 1988
Agency: Department of Commerce arnd Economic Development

Distribution (by preparer):
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Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
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S e n a t o r  R i c k  H a l f o r d

Senate District 1
Chugiok, Eagle River, East Anchorage, Fort Richardson Senate Finance Committee 

Co-Chairman

%

"  V

MEMORANDUM

February 23, 1988

■h

TO: Representative Dave Donley, Chairman
House Labor and Commerce Committee

FROM: Senator Rick Halford
Senate Finance Committee

SUBJECT: SB 333 - Priority Claims During Bank Liquidations

, Co-Cji6iflnian

F

House Finance informed me that SB 333 was to be heard on
Thursday, February 25, 1988. It has come to my attention
that the bill is still in the House Labor and Commerce 
Committee. Since HB 373, an identical bill introduced by 
Representative Phillips, passed out of your Committee in 
the beginning of February and is currently in the House 
Finance Committee, I would appreciate it if your Committee 
would waive the opportunity to hear the bill so that it
could indeed be heard by House Finance.

Thank you for your attention to this matter.

Post Office Box V, Juneau, Alaska 99811 (907) 465-4958 • Post Office Box 190, Chugiak, Alaska 99567 (907) 694-4958



S e n a t o r  R i c k  H a l f o r d

Senate District 1
Chugiak, Eagle River, East Anchorage, Fort Richardson Senate Finance Committee 

Co-Chairman

March 31, 1988

MEMORANDUM

TO: Representative Dave Donley, Chairman 
House Labor and Commerce Comm'-

FROM: Senator Rick Halford, Co-Chai
Senate Finance Committee

SUBJECT: SB 333 - Priority Claims During Bank Liquidations

Senate Bill 333 is currently pending before your committee 
and I would appreciate a hearing on it at the committee's 
earliest convenience. The bill amends the banking and 
financial institutions statutes by changing the amount an 
employee may receive of his already earned wages and 
benefits during a bank liquidation. The legislation's 
intent is to bring the amount more in line with today's 
economic structure.

Section 1 of the bill was added in the Senate Labor and 
Commerce Committee. It amends AS 06.05.045 by extending 
the time allowed for a financial institution to submit 
their report of condition to the Department of Commerce and 
Economic Development. It changes the time period from 10 
days after receipt of a request from the department to 30 
days after a date designated for the report. This brings 
Alaska law more in line with Federal Law. It is supported 
by both the Banker's Association and the Division of 
Banking and Securities.

Section 2 amends AS 06.05.470 (t). It adds benefits into 
the list of items that have priority status during a bank 
liquidation, changes the time period proceeding the 
liquidation that an employee can receive their back pay and 
benefits for from 3 to 12 months, and the amount that an 

„ individual can receive from $3,000 to $12,000.

Should you need additional information please contact 
Theresa Maser of my staff at 465-4958.

Posl Office Box V, Juneau, Alaska 99811 (907) 465-4958 • Post Office Box 190, Chugiak, Alaska 99567 (907) 694-4958



S e n a t o r  R i c k  H a l f o r d

Senate District 1
Chugiak, Eagle River, East Anchorage, Fort Richardson Senate Finance Committee 

Co-Chairman

May 1, 1988

MEMORANDUM

TO:

FROM

Representative Dave Donley, Chaim 
House Labor and Commerce Committee

Senator Rick Halford, Co-Chairman 
Senate Finance Committee

SUBJECT: SB 333 - Priority Claims During Bank Liquidations

Senate Bill 333 is currently pending before your committee 
and I would appreciate a hearing on it at the committee1s 
earliest convenience. The bill amends the banking and 
financial institutions statutes by changing the amount an 
employee may receive of his already earned wages and 
benefits during a bank liquidation. The legislation's 
intent is to bring the amount more in line with today's 
economic structure.

Section 1 of the bill was added in the Senate Labor and 
Commerce Committee. It amends AS 06.05.045 by extending 
the time allowed for a financial institution to submit 
their report of condition to the Department of Commerce and 
Economic Development. It changes the time period from 10 
days after receipt of a request from the department to 30 
days after a date designated for the report. This brings 
Alaska law more in line with Federal Law. It is supported 
by both the Banker's Association and the Division of 
Banking and Securities.

Section 2 amends AS 06.05.470 (t). It adds benefits into 
the list of items that have priority status during a bank 
liquidation, changes the time period proceeding the 
liquidation that an employee can receive their back pay and 
benefits for from 3 to 12 months, and the amount that an 
individual can receive from $3,000 to $12,000.

Should you need additional information please contact 
Theresa Maser of my staff at 465-4958.

Post Office Box V, Juneau, Alaska 99811 (907) 465-4958 • Post Office Box 190, Chugiak, Ala.- <a 99567 (907) 694-4958



POOCH V . STAIE CAPtra 
JUNEAU. ALASKA 99811 

907‘ 465-3800

I I I  DIF ALASKA 
¥0311 WEDODILOT)®

LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY
May, 1988

Cop ie s  o f  m in u t e s  l i s t e d  be low  were o r i g i n a l l y  i n c l u d e d  
i n  t h i s  f i l e .  The m in u t e s  a r e  a v a i l a b l e  on t h e  STAIRS 
d a t a b a s e  CMPR. I n  o r d e r  t o  s a v e . s p a c e  c o p i e s  o f  m inu t e s  
h t v e  n o t  b e en  l e f t  i n  t h e  f i l e s .

Mary Van Nimwegen

X'OOp'KA. ■
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D a t e  r e f e r r e d :

H O U S E  C O M M IT T E E  R E P O R T

5/2/88 FURTHER REFERRALS: Judiciary

DATE

The Labor & Commerce Committee has considered CSSB 343(Jud)

"An Act relating to the liability of directors of corporations."

RECOMMENDS:

f i )  replace w i t h f t . S  £Lft  3 ' 3  ( X ] t h e  ^  title
[ ] attached amendment(s)  ̂  ̂ a title

[X ] do pass 

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the __________________

[ ]  letter of intent

Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s) : 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

C ] same as previous fiscal note 

published _____________ ^
[^] same as previous zero fiscal 

note published ,<2^3.3 1 % ^
IDATIONS:SIGNING OTHER RECOMMENI



W O R K  D R A F T WORK DRAFT WORK DRAFT

5-1437P l y
B rad le v
4/18/88

O r i g i n a l  s p o n s o r s S t u r g u l e w s k i , U e h l i n g ,  
Fahrenkamp and K e l l y

BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 343 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESSION

A BILL
For an A c t  e n t i t l e d :  "An Act r e l a t i n g  <io t h e  l i a b i l i t y  o f  d i r e c t o r s  o f

c o r p o r a t i o n s ."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 10 .05 .255 i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :  
(c )  In  a d d i t i o n  t o  t h e  m a t t e r s  r e q u i r e d  t o  be s e t  o u t  i n  t h e  

a r t i c l e s  o f  i n c o r p o r a t i o n  by (a ) o f  t h i s  s e c t i o n ,  t h e  a r t i c l e s  o f  

i n c o r p o r a t i o n  may a l s o  c o n t a i n  a p r o v i s i o n  e l i m i n a t i n g  o r  l i m i t i n g  t h e  
p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  o r  i t s  s t o c k ­
h o l d e r s  f o r  m one ta ry  damages f o r  t h e  b r e a c h  o f  f i d u c i a r y  du ty  a s  a 
d i r e c t o r .  The a r t i c l e s  o f  i n c o r p o r a t i o n  may n o t  e l im i n a t e  o r  l i m i t  
t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r

(1) a b r e a c h  o f  a d i r e c t o r ' s  d u ty  o f  l o y a l t y  t o  th e  c o r p o ­
r a t i o n  o r  i t s  s t o c k h o l d e r s ;

(2) a c t s  o r  om is s io n s  n o t  i n  good f a i t h  o r  t h a t  i n v o l v e  
i n t e n t i o n a l  m i s c on d u c t  o r  a knowing v i o l a t i o n  o f  law;

(3) w i l f u l  o r  n e g l i g e n t  c o n d u c t  i n v o l v e d  i n  t h e  payment o f  
d i v i d e n d s  o r  t h e  r e p u r c h a s e  o f  s t o c k  f rom  o t h e r  t h a n  l a w f u l l y  a v a i l ­
a b l e  f u n d s ;  o r

(4) a t r a n s a c t i o n  from wh ich  t h e  d i r e c t o r  d e r i v e s  an im­
p r o p e r  p e r s o n a l  b e n e f i t .

(d ) The p r o v i s i o n s  o f  (c) o f  t h i s  s e c t i o n  do n o t  e l im i n a t e  o r  
l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  an a c t  o r  om i s s i o n  t h a t  o c c u r s  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  o r  o f  an 
amendment to  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  a u t h o r i z e d  by (c )  o f  t h i s

- 1 -  H C S  C S S B  3 4 3 ( L & C )
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1 s e c t i o n .

* Sec . 2. AS 10 .0 5 .2 76  i s  amended by ad d in g  a new s u b s e c t i o n  t o  r e a d :  
(b) N o tw i t h s t a n d i n g  ( a ) ( 3 )  o f  t h i s  s e c t i o n ,  an amendment to  the

a r t i c l e s  o f  i n c o r p o r a t i o n  o f  a c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U.S.C. 
1601 - 1628 (A la s k a  N a t i v e  C la ims S e t t l e m e n t  Ac t )  and i n c o r p o r a t e d
u nd e r  AS 10 .05 .005  t o  add a p r o v i s i o n  e l im i n a t i n g  o r  l i m i t i n g  th e  
p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  o r  i t s  s t o c k h o l d ­
e r s  f o r  m on e t a r y  damages u n d e r  AS 10 .0 5 .2 5 5 ( c )  may be  a d o p t e u  by the  
a f f i r m a t i v e  v o t e  o f  a m a j o r i t y  o f  t h e  s h a r e s  r e p r e s e n t e d  a t  t h e  r e g u ­
l a r  o r  s p e c i a l  m e e t i n g  a t  wh ich  a quorum i s  p r e s e n t  i n  p e r s o n  o r  by 
p ro xy .

* Sec .  3. AS 10 .15 .350  i s  amended by ad d in g  new s u b s e c t i o n s  t o  r e a d :

(b) In  a d d i t i o n  t o  t h e  m a t t e r s  r e q u i r e d  t o  be s e t  o u t  i n  th e
a r t i c l e s  o f  i n c o r p o r a t i o n  by (a )  o f  t h i s  s e c t i o n ,  t h e  a r t i c l e s  o f  

i n c o r p o r a t i o n  may a l s o  c o n t a i n  a p r o v i s i o n  e l im i n a t i n g  o r  l i m i t i n g  th e  
p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  o r  i t s  members f o r  
m one ta ry  damages f o r  t h e  b r e a c h  o f  f i d u c i a r y  d u ty  as  a d i r e c t o r .  The 
a r t i c l e s  o f  i n c o r p o r a t i o n  may n o t  e l im i n a t e  o r  l i m i t  t h e  l i a b i l i t y  o f  
a d i r e c t o r  f o r

(1) a b r e a c h  o f  a d i r e c t o r ' s  d u t y  o f  l o y a l t y  t o  t h e  c o rp o ­
r a t i o n ;

(2) a c t s  o r  o m i s s i o n s  n o t  i n  good f a i t h  o r  t h a t  i n v o lv e  
i n t e n t i o n a l  m i s c o n d u c t  o r  a knowing v i o l a t i o n  o f  law;

(3) w i l f u l  o r  n e g l i g e n t  co ndu c t  i n v o lv e d  i n  t h e  payment o f  
d i v i d e n d s  o r  t h e  r e d em p t i o n  o f  s t o c k  from o t h e r  t h a n  l a w f u l l y  a v a i l ­
a b l e  f u n d s ; o r

(4) a t r a n s a c t i o n  f rom  which t h e  d i r e c t o r  d e r i v e s  an im­
p r o p e r  p e r s o n a l  b e n e f i t .

(c )  The p r o v i s i o n s  o f  (b) o f  t h i s  s e c t i o n  do n o t  e l im i n a t e  or
H C S  C S S B  3 4 3 ( L & C ) - 2 -
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l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  an  a c t  o r  om i s s io n  t h a t  o c c u r s  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  o r  o f  an 
amendment t o  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  a u t h o r i z e d  by (b) o f  t h i s  
s e c t i o n .

* Sec . 4. AS 10 .20 .151 i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :
(d) In  a d d i t i o n  t o  t h e  m a t t e r s  r e q u i r e d  t o  be s e t  o u t  i n  the 

a r t i c l e s  o f  i n c o r p o r a t i o n  by (a ) o f  t h i s  s e c t i o n ,  t h e  a r t i c l e s  o f  
i n c o r p o r a t i o n  may a l s o  c o n t a i n  a p r o v i s i o n  e l im i n a t i n g  o r  l i m i t i n g  t h e  
p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  f o r  m one ta ry  
damages f o r  t h e  b r e a c h  o f  f i d u c i a r y  d u ty  as  a d i r e c t o r .  The a r t i c l e s  
o f  i n c o r p o r a t i o n  may n o t  e l im i n a t e  o r  l i m i t  t h e  l i a b i l i t y  o f  a d i r e c ­
t o r  f o r

(1) a b r e a c h  o f  a d i r e c t o r ' s  d u ty  o f  l o y a l t y  t o  t h e  c o r p o ­
r a t i o n ;

(2) a c t s  o r  om i s s i o n s  n o t  i n  good f a i t h  o r  t h a t  i n v o l v e  
i n t e n t i o n a l  m i s c o n d u c t  o r  a knowing v i o l a t i o n  o f  law ; o r

(3) a t r a n s a c t i o n  f rom which t h e  d i r e c t o r  d e r i v e s  an im­
p r o p e r  p e r s o n a l  b e n e f i t .

(e )  The p r o v i s i o n s  o f  (d) o f  t h i s  s e c t i o n  do n o t  e l im i n a t e  o r  
l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  an a c t  o r  om i s s io n  t h a t  o c c u r s  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  o r  o f  an 
amendment t o  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  a u t h o r i z e d  by (d) o f  t h i s  
s e c t i o n .

- 3 -  HCS CSSB 343 (L&C)
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Representative Dave Donley 
Alaska House of Representatives 
P. 0. Box V 
Juneau, Alaska 99811

Re: CSSB 343 (Judiciary)
Our File No. 600,100.644

Dear Representative Donley:

This letter is written on behalf of Sealaska
Corporation in support of CSSB 343 (Judiciary). The legis­
lation is patterned after Delaware's model director liabil­
ity statute. The bill would allow a corporation's share­
holders to agree to limit the liability of their directors 
for simple negligence in actions by these shareholders or 
the corporation itself. The bill has no impact whatsoever 
on directors' liability to creditors or other third parties.

In the past two years, 38 states have enacted
legislation authorizing limitations of liability that are 
either identical to the provisions of SB 343 or substan­
tially broader. See Attachment 1, Exhibit A. Our sister 
states have acted in response to rapidly increasing share­
holder-related D&O liability litigation —  a situation that 
has discouraged qualified people from serving as corporate 
directors, and that has caused D&O liability insurance 
premiums to increase by about 1,000% in three years.
Without this legislation, Alaska will remain far behind the
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curve in responding to the situation, and its corporate code 
will remain a disincentive to incorporating in Alaska. 1/

The most visible manifestation of the current
crisis are the well publicized, multi-million dollar settle­
ments w. at have been obtained against directors and officers 
in the past few years. Banks have been particularly hard 
hit by these settlements —  for example, five former of­
ficers and directors of Seafirst Corp. agreed to a 
$110 million settlement of litigation arising out of the 
bank's participation in energy loans. In Attachment 2, 
director liability expert Dan A. Bailey lists 16 such 
settlements —  ranging from $13.9 million to $200 million. 
Id. at 2-5.

The problem, however, goes far beyond occasional 
horror stories. There has been, in fact, a "virtual explo­
sion of litigation against corporate managers within the
last five to seven years . . . "  Attachment 2 at 1. The
Wyatt Company has performed a comprehensive survey both of 
the increase in D&O litigation, and its impact upon avail­
able insurance coverage. The company reports that the 
frequency of D&O claims has been increasing "in the range of 
15% to 20% per year." Attachment 3 at 12.

Among corporations other than banks, about 40% of 
claims against directors and officers are brought by share­
holders. Iji. at 28. These are the only claims that would 
be affected by CSSB 343. 2 / The statistics strongly suggest

1/ A disincentive to local incorporation will, in many 
cases, also serve as a disincentive to doing business in our 
state. For example, if a corporation expects to earn a 
profit in Alaska, it will want to form an Alaska subsidiary 
so that Alaska earnings are not included in other states' 
income tax base. If, however, creation of an Alaska 
subsidiary carries with it exposure to an outdated, minority 
approach on director liability, the price of doing business 
here may be just too high.

2/ For banks, over 50% of the claims are brought by
(Footnote Continued)
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that a large number of shareholder claims are, in fact, 
nuisance suits. Between 1977-85, 90% of the shareholder
suits sought damages in excess of $1 million. Id. at 29. 
However, fully 74% of the cases closed during that period 
resulted in no payment to shareholders at all. Id.

If a large number of shareholder claims are 
ultimately shown frivolous, why the crisis? The answer, of 
course, are in the substantial defense costs associated with 
shareholder litigation —  whether meritless or not. Between 
1977 - 85, the median attorneys' fee associated with share­
holder actions against directors was $275,000.00 per claim. 
Id., at 30. 3/

D&O litigation's increasing popularity among 
shareholders has had a predictable impact on D&O insurance 
premiums. The firm of Heidrick & Struggles, for example, 
found that D&O liability insurance premiums increased an 
average of 506% in 1986, and that in 20% of the cases, the 
annual increase was over 1,000%. Attachment 4. Similarly, 
the Wyatt Company found in excess of a 1,000% increase in 
D&O premiums between 1984 and 1987. Attachment 3 at 91. In 
that same period, the average deductible for claims subject 
to corporate reimbursement increased from $46,511.00 (1984) 
to $649 , 947.00 (1987). 1(3. at 76. Policy limits during
that period decreased from between 14.9% and 41.7%, depend­
ing upon the size of the company. Id. at 57. The substan­
tial increase in premiums, coupled with the decline in 
coverage, has put D&O insurance out of the reach of many 
small corporations. For example, in 1974, 70% of American 
corporations with assets under $10 million were covered by 
D&O liability insurance; by 1987, that percentage had shrunk 
to 29%. Id. at 51.

(Footnote Continued)
customers, while 12 to 16% are brought by shareholders. Id. 
Customer claims would not be affected by CSSB 343.

3/ For all D&O claims, the legal fees for claims that were 
dropped by claimants altogether averaged $130,340.00. Id at
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The crisis has had a significant effect on the 
ability of corporations to keep and retain outside 
directors, and it threatens the quality of corporate deci­
sion making:

These problems have left many businesses facing a 
difficult choice: A company can go without
insurance, which may expose the personal assets of 
directors to the risk of liability judgments; or 
the company can utilize one of the alternatives to 
traditional insurance —  alternatives which may be 
challenged in court, and Which may in themselves 
be a source of litigation.

The loss of talented directors can affect the 
success of a company and this consequence must be 
included in coverage decisions. Outside directors 
can most easily leave and they are frequently 
considered to' be the representatives of non­
management shareholders. Their resignation may be 
viewed as a significant loss by the shareholders.
Even when directors remain on an uninsured board, 
the need to avoid litigation may adversely effect 
their decisions. 4/

Available statistics also indicate that the crisis 
has, in fact, caused a decline in the number of outside 
directors. For example, in 1975, 63.2% of the directors of 
America's largest companies were "outsiders," while that 
number decreased to 57.5% in 1986. Attachment 4 at 2. 
Obviously, without the large personal stake possessed by a 
major shareholder/manager, the potential personal risks to 
an outside director will more and more outweigh the benefits 
of serving the company. In fact, almost one-third of the 
directors surveyed in a 1986 Touche Ross survey "have 
considered retiring from their boards because of the in­
creased liability to which they are exposed." Attachment 6 
at 2.

£/ Rollins Burdick Hunter, "Directors and Officers 
Liability Insurance: Challenge and Alternatives," February, 
1987 at 2 (Attachment 5).
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As a result, the director liability crisis will 
likely have, in the long run, precisely the opposite effect 
that shareholder activists might have expected. It is 
likely to cause directorships to be more tightly held by the 
corporation's major shareholders —  who may still have the 
financial incentive to take the increasing risk. Boards of 
Directors are likely to become more closed, and more defen­
sive. In economic terms, corporations are likely .o become 
less aggressive.

Out of economic self-interest, as well as fair­
ness, most states, other than Alaska, have responded to this 
crisis by enacting legislation authorizing a limitation on 
director liability to their shareholders in limited cases. 
As Mr. Bailey has observed:

The single most important development in D&O 
liability during the last two years has been the 
enactment by most of the states of various forms 
of remedial legislation which attempts to address 
the D&O liability and insurance crisis. These 
legislative efforts are significant not only 
because of the additional protections which they 
afford directors (and sometimes officers), but 
also because they evidence the concerns which the 
state legislators and presumably the public have 
toward preserving an environment in which direc­
tors, particularly outside directors, are willing 
to serve.

Attachment 1 at 1.

The benchmark legislation is Delaware's, on which 
CSSB 343 is patterned. Under the Delaware approach, and 
CSSB 343, a director's liability may be limited (e.g., in 
monetary terms) or eliminated for simple negligence. The 
liability limitations, however, apply only to actions 
against the director by the corporation or its stockholders, 
and do not apply in the case of a breach of the director's 
duty of loyalty, or for intentional misconduct. Further, 
liability can be limited only if the shareholders agree to 
amend the corporation's articles of Incorporation to so 
provide.

20 states (including Delaware, California, and 
Oregon) have enacted substantially similar legislation.
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Attachment 1, Exhibit A. Three additional states have 
adopted the Delaware approach, but have extended its pro­
tections to corporate officers (Louisiana, Maryland and New 
Jersey). Id. 12 other states (including Indiana, New York 
and Ohio) have gone further. Typical of the more comprehen­
sive approach is Indiana's statute, which makes directors 
liable only for reckless or willful misconduct (or viola­
tions of federal securities laws,), and which is self­
executing —  that is, it does not require shareholder 
approval. See Attachment 1 at 4-5. In all, five states 
have enacted "self-execuring" legislation.

Director liability legislation is as important in 
Alaska as in any other state. Indeed, directors of Alaska 
corporations hardly fit the mold of corporate "fat cats" who 
have: (1) the kind of personal fortunes necessary to
withstand personal liability; and (2) the expectation of 
extraordinary personal gain that might, in other circum­
stances, make personal liability more appropriate. This is 
particularly true, for example, of Alaska's Native corpora­
tions. At the village, and even the regional level, the 
corporations' directors generally serve on the board as a 
matter of community service, and have no disproportionate 
expectation of personal gain.

The willingness of a state to adapt its corporate 
code to present realities provides a strong indication of 
that state's general business climate. Enactment of CSSB 
343 would bring Alaska in line with its sister states, and 
would send a strong signal that the 'tate is willing to 
strike a reasonable balance in its comr rcial laws.

Sincerely,

BIRCH, HORTON, BITTNER 
"C^EROT S■ ANDERSON

Jonathan K. Tillinghast

JKT/jrm 
encs. I
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MEMORANDUM March 3, 1988

TO: Representative Dave Donley, Chairman 
House Labor and Commerce Committee

FROM: Senator Arliss Sturgulewsk

RE: Hearing request for CSSB 343(Jud) "An Act relating to the 
liability of directors of corporations."

This legislation addresses the question of limiting or eliminating a 
director's personal monetary liability to the corporation or its 
shareholders for breach of his or her fiduciary duty of care to the 
corporation. It requires a vote of the shareholders to amend 
the articles of incorporation to allow for the limiting or eliminating of 
liability. In this sense, the legislation is permissive only. This is a 
national problem as more suits are brought by shareholders against 
directors. Many states have adopted these provisions because of the hign 
cost of directors insurance or in some cases prohibitive costs. It does 
not eliminate liability for wrong doing. It does not address suits brought 
against the directors from outside the corporation.

The following is a brief explanation relating to the origin of each section 
of the bill. A sectional analysis from legal services is also attached.

Sec. 1. Business Corporations. Originally the bill as first introduced 
only applied to profit corporations. The problem of directors liability 
was brought to my attention at Fish Expo in Seattle last October.
Washington state has adopted the limitation legislation following Delaware 
and several other states. This legislation was introduced in order to 
encourage the incorporation of businesses in Alaska and for Alaska to 
remain competitive with other states as a ’location for incorporation.

Sec. 2. Native Corporation Voting Requirements. This section was 
suggested by Sealaska Corporation. The corporation statute dealing with 
amendments to articles of incorporation (AS 10.05.276) requires a 
two-thirds vote of the shareholders to amend the articles of any 
corporation. Sealaska asked that this requirement for Native corporations 
be reduced to a majority vote since they have in excess of 16,000 
shareholders. This reduction would apply only to the question of director
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liability and not to other issues of the Native corporations. (See 
attached letter from Birch, Horton, Bittner)

Sec. 3. Cooperative Corporations. This section was added at the request 
of John Abbott, Chairman of the Alaska Code Revision Commission to bring 
conformity to corporation statutes and for the same reasons that liability 
relief is needed in other corporate forms.

Sec. 4. Non-profit Corporations. This section was added at the request of 
the Alaska State Chamber of Commerce for the same reasons that apply to 
profit corporations and cooperatives. In addition, it was noted that it is 
increasingly difficult to find people to serve on the boards of volunteer 
organizations because of the growing risk of law suits and the personal 
financial exposure that exists.

This legislation is supported by the Director of Banking and Securities and 
by all others who testified.

I would appreciate your consideration of this bill in the House Labor and 
Commerce Committee. Thank you.

Attachments: CSSB 343 (Jud)
Sectional Analysis 
Fiscal Note - Zero
Directors and Officers Liability Insurance - Feb. 1987 

by Rollins Budick Hunter 
Memo: Joe Plesha, Trident Seafood, Nov. 11, 1987
Legislative Briefs - Similar legislation in other states
Letter Birch, Horton, Bittner - Feb. 17, 1988
Issues facing U.S. Corporate Directors - Touche Ross -
Dec. 1986
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You have r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  t h e  above d e ­
s c r i b e d  b i l l .
The main e f f e c t  o f  t h e  b i l l ,  a p a r t  f rom s e c .  2, d i s c u s s e d  
be low , i s  t o  a d d r e s s  t h e  l i a b i l i t y  r e l a t i o n s h i p  b e tw een  t h e  
d i r e c t o r s  o f  t h e  c o r p o r a t i o n  and t h e  c o r p o r a t i o n  i t s e l f  ( o r  
i t s  s t o c k h o l d e r s  o r  s h a r e h o l d e r s  d e r i v a t i v e l y ,  i f  i t  h a s  
s t o c k h o l d e r s  o r  s h a r e h o l d e r s ) .
The b i l l  a p p l i e s  to  t h e  w id e l y - u s e d  g e n e r a l  t y p e s  o f  c o r p o ­
r a t i o n s  t h a t  may be e s t a b l i s h e d  unde r  s t a t e  law: b u s i n e s s  
c o r p o r a t i o n s  (AS 1 0 .0 5 ) ,  c o o p e r a t i v e  c o r p o r a t i o n s  
(AS 10 .1 5 ) ,  and n o n p r o f i t  c o r p o r a t i o n s  (AS 1 0 .2 0 ) .  Corpo ­
r a t i o n s  n o t  i n c l u d e d  i n  t h e  b i l l  a r e  e l e c t r i c  and t e l e p h o n e  
c o o p e r a t i v e s  (AS 1 0 .2 5 ) ,  cem e te ry  a s s o c i a t i o n s  (AS 1 0 .3 0 ) ,  
r e l i g i o u s  c o r p o r a t i o n s  (AS 10 .40 ) ,  and p r o f e s s i o n a l  
c o r p o r a t i o n s  (AS 10 .4 5 ) .
S e c t i o n  1 o f  t h e  b i l l  amends AS 10 .05 .255 ,  t h e  s e c t i o n  
e s t a b l i s h i n g  t h e  c o n t e n t s  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  
f o r  b u s i n e s s  c o r p o r a t i o n s .  I t  p e rm i t s  a c o r p o r a t i o n  t o  add 
a p r o v i s i o n  " e l im i n a t i n g  o r  l im i t i n g  t h e  p e r s o n a l  l i a b i l i t y  
o f  a d i r e c t o r  to  t h e  c o r p o r a t i o n  o r  i t s  s t o c k h o l d e r s  f o r  
mone ta ry  damages f o r  t h e  b r e a c h  o f  f i d u c i a r y  du ty  a s  a 
d i r e c t o r . "
The p r o v i s i o n s  o f  t h e  s e c t i o n  e s t a b l i s h  c e r t a i n  p u b l i c  
p o l i c y  a r e a s  where a c o r p o r a t i o n  may n o t  a g r e e  t o  wa ive  
l i a b i l i t y .  The s e c t i o n  a l s o  p r o v id e s  t h a t  t h e  e l im i n a t i o n
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o r  l i m i t a t i o n  o f  l i a b i l i t y  i s  o n ly  p r o s p e c t i v e  from t h e  t im e  
th e  amendment t a k e s  e f f e c t .
An e x i s t i n g  b u s i n e s s  c o r p o r a t i o n  may amend i t s  a r t i c l e s  
unde r  AS 10 .0 5 .2 7 0  and f o l l o w i n g .
S e c t i o n  2 o f  t h e  b i l l  amends AS 10 .05 .276 , a  s e c t i o n  e s t a b -  
l i s h i n g  t h e  " p r o c e d u r e  t o  amend a r t i c l e s  o f  i n c o r p o r a t i o n . "  
I t  p r o v i d e s  t h a t  a c o r p o r a t i o n  i n c o r p o r a t e d  u n d e r  AS 1 0 . -  
05.005 ( r e g i o n a l  N a t i v e  c o r p o r a t i o n s  and t h o s e  v i l l a g e  
c o r p o r a t i o n s  t h a t  i n c o r p o r a t e  a s  b u s i n e s s  c o r p o r a t i o n s )  may 
t a k e  a d v a n t a g e  o f  t h e  p r o v i s i o n s  o f  s e c t i o n  1 o f  t h e  b i l l .  
The main p u r p o s e  o f  s e c .  2 o f  t h e  b i l l  i s  t o  p e rm i t  t h e  
N a t iv e  c o r p o r a t i o n  t o  a d o p t  t h e  amendment b y  lower 
t h r e s h o l d s  t h a n  t h e  e x i s t i n g  p r o v i s i o n s  o f  law  p r o v i d e .
S e c t i o n  3 o f  t h e  b i l l  amends AS 10 .15 .350 , t h e  s e c t i o n  
e s t a b l i s h i n g  t h e  c o n t e n t s  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  
f o r  c o o p e r a t i v e  c o r p o r a t i o n s .  I t  p e rm i t s  a c o r p o r a t i o n  t o  
add a p r o v i s i o n  " e l im i n a t i n g  o r  l im i t i n g  t h e  p e r s o n a l  
l i a b i l i t y  o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  o r  i t s  members 
f o r  m on e t a ry  damages f o r  t h e  b r e a c h  o f  f i d u c i a r y  du ty  as  a 
d i r e c t o r . "
The p r o v i s i o n s  o f  t h e  s e c t i o n  e s t a b l i s h  c e r t a i n  p u b l i c  
p o l i c y  a r e a s  where a c o r p o r a t i o n  may n o t  a g r e e  t o  wa ive  
l i a b i l i t y .  The s e c t i o n  a l s o  p r o v id e s  t h a t  t h e  e l i m i n a t i o n  
o r  l i m i t a t i o n  o f  l i a b i l i t y  i s  on ly  p r o s p e c t i v e  f rom t h e  "'■'me 
t h e  amendment t a k e s  e f f e c t .
An e x i s t i n g  c o o p e r a t i v e  c o r p o r a t i o n  may amend i t s  a r t i c l e s  
u n d e r  AS 10 .1 5 .3 6 5  and f o l l o w i n g .
S e c t i o n  4 o f  t h e  b i l l  amends AS 10 .20 .151 , t h e  s e c t i o n  
e s t a b l i s h i n g  t h e  c o n t e n t s  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  
f o r  n o n p r o f i t  c o r p o r a t i o n s .  I t  p e rm i t s  a c o r p o r a t i o n  t o  add 
a p r o v i s i o n  " e l im i n a t i n g  o r  l i m i t i n g  the  p e r s o n a l  l i a b i l i t y  
o f  a d i r e c t o r  t o  t h e  c o r p o r a t i o n  f o r  m on e t a r y  damages f o r  
t h e  b r e a ch  o f  f i d u c i a r y  d u ty  as  a d i r e c t o r . "  N o n p r o f i t  
c o r p o r a t i o n s  h ave  n e i t h e r  s t o c k h o l d e r s  n o r  members .
The p r o v i s i o n s  o f  t h e  s e c t i o n  e s t a b l i s h  c e r t a i n  p u b l i c  
p o l i c y  a r e a s  where a c o r p o r a t i o n  may no t  a g r e e  t o  wa ive  
l i a b i l i t y .  The s e c t i o n  a l s o  p r o v i d e s  t h a t  t h e  e l i m i n a t i o n  
o r  l i m i t a t i o n  o f  l i a b i l i t y  i s  o n ly  p r o s p e c t i v e  from t h e  t im e  
t h e  amendment t a k e s  e f f e c t .
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INTRODUCTION

Corporate directors and officers have been particularly hard hit 

by today's restricted insurance market. In addition to the 

limited availability that is being experienced in many lines of 

insurance, directors and officers liability insurance has been 

adversely affected by high loss ratios and policy coverage 

disputes. The present problems include the following:

• The large number of mergers and acquisitions talcing place, 

many of which result in litigation.

• Novel lawsuits are being filed against directors and 

officers: The Federal Depositors Insurance Corporation

has sued directors of troubled banks to recover payments 

made under the FDIC program; corporations have sued their 

own directors for alleged business errors; shareholders 

have become increasingly litigious.

• Because shareholders are not the only source of claims, 

even privately held companies are not immune to this 

increase in litigation. Customers, competitors, and 

employees are responsible for a substantial number of D&O 

claims.

• Recent court decisions have convinced insurers that direc­

tors and officers are now being held to higher standards of 

conduct than in the past. Courts are challenging the 

doctrine of the Business Judgment Rule and it may not offer 

as much protection as before.



‘ ironically, insurers are less willing to write this coverage for 

the same reasons that directors and officers now need it more 

than ever before. Consequently, D&O liability insurance has 

become unaffordable or unobtainable for many. Available policies 

may contain significant new restrictions and lower limits of 

coverage.

These problems have left many businesses facing a difficult 

choice: A company can go without insurance, which may expose the

personal assets of directors to the risk of liability judgments; 

or the company can utilize one of the alternatives to traditional 

insurance - alternatives which may be challenged in court, and 

which may in themselves be a source of litigation.

The loss of talented directors can affect the success of a com­

pany and this consequence must be included in coverage decisions. 

Outside directors can most easily leave and they are frequently 

considered to be the representatives of non-management share­

holders. Their resignation may be viewed as a significant loss 

by these shareholders. Even when directors remain on an unin­

sured board, the need to avoid litigation may adversely affect 

their decisions.

Because state law governs the indemnification of corporate 

officials, alternatives to lost D&O insurance programs are 

complicated. Today directors and officers must be fully aware of 

the potential consequences of our changing legal and insurance 

environment. Since so many changes have taken place, we believe 

that several of these issues should be discussed in detail.
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Many, important protection measures for directors and officers 

involve legal techniques rather than insurance programs. For 

this reason attorney Dan Bailey, of the law firm Arter & Hadden, 

opens our discussion with a review of several important legal 

issues. Normally, loss prevention is considered the province of 

safety engineers, but in directors and officers liability an 

experienced attorney like Dan can provide invaluable assis­

tance. Dan also discusses non-insurance techniques which can 

provide protection to directors and officers. Because of lower 

policy limits and coverage restrictions, even companies with 

insurance should be aware of these techniques. By evaluating all 

options, a company can select the technique or combination of 

techniques, that best suits the individual needs of that corpora­

tion.

Dan A. Bailey is a partner at Arter & Hadden in Columbus, Ohio.

He has represented or served as a consultant to various directors 

and officers, corporations, insurance companies, insurance 

brokers, regulatory agencies and law firms around the country in 

matters relating to D&O liability, litigation and insurance. He 

is a frequent speaker concerning D&O liability and insurance, is 

co-author of the 1982 and 1985 Supplements to Knepper, "Liability 

of Corporate Officers and Directors", (Allen Smith 1978) and is a 

contributing author to "Handbook of Corporate Directors" (McGraw- 

Hill 1985). He and his firm are also frequently called upon to 

advise corporations and their directors in connection with 

significant corporate decisions.



Following Dan Bailey's article, we will share our insights on 

developments in the insurance marketplace. The second article 

discusses D&O coverages and other important considerations. Our 

final article discusses alternatives to traditional insurance 

programs. This brochure offers an overview of our broad 

experience with this important coverage . We hope that your 

corporation and its directors and officers will benefit from 

these ideas.
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LIABILITY OF DIRECTORS AND OFFICERS

By Dan A. B a i l e y  

HISTORICAL OVERVIEW

H i s t o r i c a l l y ,  p e o p l e  have v iewed b e i n g  a member o f  a com­
p a n y ' s  Board o f  D i r e c t o r s  a s  an hono r  w i t h  few s i g n i f i c a n t  
r e s p o n s i b i l i t i e s .  However, t h e  e x p l o s i o n  o f  l i t i g a t i o n  
a g a i n s t  d i r e c t o r s  and o f f i c e r s  i n  t h e  l a s t  f i v e  y e a r s  
d em o n s t r a t e s  t h e  i n a c c u r a c y  o f  t h o s e  p e r c e p t i o n s .  Even i f  
a d i r e c t o r  o r  o f f i c e r  i s  o n l y  a f i g u r e h e a d  o r  p u p p e t  o f  
i n s i d e  management, he o r  sh e  may be p e r s o n a l l y  l i a b l e  f o r  
l o s s e s  o f  t h e  company, i t s  s h a r e h o l d e r s  and even  t h i r d  
p a r t i e s .
The f o l l o w i n g  examp le s  o f  r e c e n t  s e t t l e m e n t s  and d e c i s i o n s  
i n  d i r e c t o r  and o f f i c e r  l i a b i l i t y  c a s e s  d em o n s t r a t e  t h e  
r e a l i t y  and p o s s i b l e  m agn i tud e  o f  t h i s  r i s k :

-  A $110 m i l l i o n  s e t t l e m e n t  judgment  a g a i n s t  f i v e  fo rm e r  
d i r e c t o r s  and  o f f i c e r s  o f  S e a f i r s t  C o r p o r a t i o n .  S e a -  
f i r s t ,  a bank h o l d i n g  company, f i l e d  t h e  l a w s u i t  a f t e r  
i t  was a c q u i r e d  by Bank America C o r p o r a t i o n  and  a l l e g e d  
t h a t  t h e  B a n k ' s  huge l o s s e s  f rom en e rg y  l o a n  p a r t i c i p a ­

t i o n s  w i t h  Penn Squa re  Bank were c a u s e d  by t h e  m i s c o n ­

d u c t  o f  t h e  d e f e n d a n t s , .  I n  t h e  s e t t l e m e n t ,  t h e  d e f e n ­
d a n t s  were a b l e  t o  l i m i t  t h e i r  l i a b i l i t y  t o  t h e  p r o c e e d s  
o f  S e a f i r s t ' s  DSO i n s u r a n c e  p o l i c i e s  -  a t o t a l  o f  $70 
m i l l i o n .



-  A $32 .5  m i l l i o n  s e t t l e m e n t  i n  a s h a r e h o l d e r ' s  d e r i v a t i v e  

a c t i o n  a g a i n s t  s ev en  s e n i o r  o f f i c e r s  o f  Chase Manha t tan  
Bank, a h o l d i n g  company, and Chase Manha t tan  Bank o f  New 
York . The l a w s u i t  a l l e g e d  t h a t  t h e  h o l d i n g  company and 
t h e  bank i n c u r r e d  l o s s e s  due t o  t h e  d e f e n d a n t s '  n e g l i ­
g e n t  b r e a c h  o f  f i d u c i a r y  d u t y  and w a s t e  o f  c o r p o r a t e  
a s s e t s  i n  t r a n s a c t i o n s  w i t h  Penn Squa re  Bank and 
D ry s d a l e  Gove rnmen ta l  S e c u r i t i e s ,  I n c .  D&O i n s u r a n c e  
p r o c e e d s  funded  t h e  f u l l  amount o f  t h e  s e t t l e m e n t .

-■ A $23 .5  m i l l i o n  s e t t l e m e n t  i n  a s h a r e h o l d e r  c l a s s  a c t i o n  
l a w s u i t  a g a i n s t  t h e  d i r e c t o r s  o f  T ran s  Union C o rp o r a ­
t i o n .  The s e t t l e m e n t  f o l l o w e d  a r u l i n g  by t h e  Delaware  
Supreme C ou r t  t h a t  t h e  d i r e c t o r s  b r e a c h e d  t h e i r  f i d u c i ­
a r y  d u t i e s  i n  a p p ro v in g  t h e  m e rge r  o f  t h e  company. D&O 
i n s u r e r s  p a i d  o n ly  $10 m i l l i o n  o f  t h i s  amount .

-  A $20 m i l l i o n  s e t t l e m e n t  i n  a l a w s u i t  a g a i n s t  t h e  d i r e c ­
t o r s  o f  R ev lo n ,  I n c .  The s e t t l e m e n t  f o l l ow e d  a r u l i n g  
by t h e  De laware  Supreme C ou r t  t h a t  t h e  d i r e c t o r s  
b r e a c h e d  t h e i r  f i d u c i a r y  d u t y  by i s s u i n g  a " l o c k  up" 
o p t i o n  t o  a "w h i t e  k n i g h t "  d u r i n g  a h o s t i l e  t a k e o v e r  b i d  
f o r  a c o n t r o l l i n g  i n t e r e s t  i n  R ev lon .
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C o u r t s ,  l e g i s l a t u r e s ,  r e g u l a t o r y  a g e n c i e s ,  s h a r e h o l d e r s  and 

*• even t h e  p u b l i c  i n  g e n e r a l  a r e  a l l  i n c r e a s i n g  t h e i r  e x p e c ­

t a t i o n s  c o n c e r n i n g  <-,he c o n d u c t  and i n t e g r _ t y  o f  c o r p o r a t e  
management .  As c o r p o r a t e  management becomes aware o f  t h i s  
phenomenon and t h e  p o t e n t i a l  l i a b i l i t y  a r i s i n g  from t h e s e  
i n c r e a s e d  s t a n d a r d s ,  c o r p o r a t i o n s  a r e  f i n d i n g  i t  more d i f ­
f i c u l t  t o  a t t r a c t  q u a l i t y  d i r e c t o r s .
To d e a l  w i t h  t h i s  p ro b l em ,  c o r p o r a t i o n s  must p r o v i d e  
e f f e c t i v e  l o s s  p r e v e n t i o n  p r o c e d u r e s  and f i n a n c i a l  
p r o t e c t i o n  t e c h n i q u e s .  J u s t  a s  b u s i n e s s e s  c a r e f u l l y  s c r e e n  
t h e i r  p r em i s e s  f o r  p o t e n t i a l  f i r e  and t h e f t  h a z a r d s ,  so  t o o  
must t h e y  look  a t  ways t o  p r e v e n t  D&O l i a b i l i t y  p ro b l em s .

I I .  LOSS PREVENTION
The b e s t  r i s k  management p rog ram  i s  t h e  one t h a t  a v o id s  
c l a im s  e n t i r e l y .  A l th ough  su ch  a wor thy  g o a l  i s  p r a c t i c a l ­
l y  im p o s s i b l e  i n  t o d a y ' s  l i t i g i o u s  s o c i e t y ,  c o r p o r a t i o n s  
can  t a k e  p r e c a u t i o n s  t o  r e d u c e  t h e  r i s k  o f  p e r s o n a l  l i a b i l ­
i t y  o f  d i r e c t o r s  and o f f i c e r s .  We w i l l  d i s c u s s  f o u r  a r e a s  
t o  c o v e r  i n  you r  company.

A. Know Your L eg a l  R e s p o n s i b i l i t i e s
B e fo r e  manage rs  c an  a d e q u a t e l y  f u l f i l l  t h e i r  l e g a l  
r e s p o n s i b i l i t i e s ,  t h e y  must i d e n t i f y  and u n d e r s t a n d  

t h o s e  r e s p o n s i b i l i t i e s .  I n  t o d a y ' s  l e g a l  e n v i r o nm en t ,  
t h a t  i s  n o t  a lw ay s  an  e a s y  t a s k .  C ou r t  d e c i s i o n s  and 

s t a t u t o r y  amendments ,  a t  b o t h  s t a t e  and f e d e r a l  l e v e l s ,  
h ave  changed  f u n d am en t a l  s t a n d a r d s  f o r  d i r e c t o r s  and
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o f f i c e r s .  New t h e o r i e s  o f  l i a b i l i t y  a r e  b e in g  
c o n s t a n t l y  r a i s e d  and t e s t e d  i n  t h e  c o u r t s .  Each 
company has  a u n iqu e  s e t  o f  l e g a l  s t a n d a r d s ' t o  which 
i t s  d i r e c t o r s  and o f f i c e r s  must con fo rm / d ep end in g  
upon:

-  t h e  n a t u r e  o f  a company 's  b u s i n e s s /
-  t h e  s t a t e  o f  i t s  i n c o r p o r a t i o n ,
-  t h e  l o c a t i o n s  where i t  t r a n s a c t s  b u s i n e s s ,
-  t h e  i n d u s t r y  i n  which i t  c om pe te s ,
-  t h e  te rm s  o f  i t s  a r t i c l e s  o f  i n c o r p o r a t i o n ,  i t s  by ­

laws and o t h e r  i n t e r n a l  d ocum en t s .
S em in a r s ,  books and o t h e r  p u b l i c a t i o n s  a d d r e s s  t h e  
g e n e r a l  l e g a l  r e s p o n s i b i l i t i e s  o f  d i r e c t o r s  and o f f i ­
c e r s .  We recommend s p e c i a l i z e d  p r e s e n t a t i o n s  t o  i n d i ­
v i d u a l  b o a rd s  o f  d i r e c t o r s  and t h e i r  o f f i c e r s  t h a t  
d e s c r i b e  t h e i r  r i g h t s  and o b l i g a t i o n s .  Only i n  t h i s  
s e t t i n g  can t h e  u n iq u e  p o s t u r e  o f  a  p a r t i c u l a r  company 
and i t s  manage rs  be a d e q u a t e l y  ex am in ed ,  d i s c u s s e d  and 
u n d e r s t o o d .

B. Know Your Company

D i r e c t o r s  and o f f i c e r s  must a c t  r e a s o n a b l y ,  i n  l i g h t  o f  
a l l  t h e  c i r c u m s t a n c e s .  Managers a r e  r e q u i r e d  t o  con ­

s i d e r  a l l  r e l e v a n t  i n f o rm a t i o n  b e f o r e  a d e c i s i o n  i s  made 

and t o  m on i to r  c o n t i n u o u s l y  t h e  company ' s  a c t i v i t i e s .  
Board members s h o u ld  have an  i n t im a t e  f a m i l i a r i t y  w i t h
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t h e  company t o  f u l f i l l  t h i s  b a s i c  r e s p o n s i b i l i t y .  The 
more i n f o rm a t i o n  a manager h a s  c o n c e r n i n g  t h e  company, 
t h e  b e t t e r  q u a l i f i e d  he o r  s h e  i s  t o  make good f a i t h  
b u s i n e s s  d e c i s i o n s .

D i r e c t o r s  s h o u ld  r ev iew  a p p r o p r i a t e  r e p o r t s ,  f i n a n c i a l  
s t a t e m e n t s  and o t h e r  summaries  o f  t h e  company and i t s  
o p e r a t i o n s .  They may need  t o  condu c t  i n t e r v i e w s  and 
tough  q u e s t i o n - a n d - a n sw e r  s e s s i o n s  w i t h  o f f i c e r s ,  
employees  o r  company a g e n t s  t o  o b t a i n  a d d i t i o n a l  
i n f o rm a t i o n  o r  t o  c h a l l e n g e  a s s um p t i o n s  and 
r e com menda t io n s .

D i r e c t o r s  a r e  g e n e r a l l y  p e r m i t t e d  t o  form com m i t t e e s  
which a r e  r e s p o n s i b l e  f o r  m o n i t o r i n g  s p e c i f i c  a s p e c t s  o f  
company a f f a i r s .  Most s t a t e  c o r p o r a t i o n  s t a t u t e s  a l l o w  
d i r e c t o r s  t o  d e l e g a t e  c e r t a i n  r e s p o n s i b i l i t i e s  t o  t h e s e  
comm i t t e e s  and t o  r e l y  i n  good f a i t h  upon i n f o rm a t i o n  
p r o v id e d  by t h e s e  comm i t t e e s  a s  w e l l  a s  by o f f i c e r s ,  t h e  
company 's  a c c o u n t a n t s  and l aw y e r s ,  and o t h e r  r e l i a b l e  
e x p e r t s  who a r e  compe ten t  i n  t h e  m a t t e r s  a s s i g n e d  t o  
them.

Due t o  t h e  c om p lex i ty  o f  mos t compan ies  t o d a y ,  t h i s  t y p e  

o f  c o n t r o l l e d  d e l e g a t i o n  by t h e  b o a rd  may be t h e  o n l y  
e f f e c t i v e  way f o r  d i r e c t o r s  t o  s a t i s f y  t h e i r  d u t y  o f  due 
d i l i g e n c e .  However, d i r e c t o r s  may n o t  a b d i c a t e  t h e i r  
own r e s p o n s i b i l i t i e s  and must c o n t i n u e  t o  m on i t o r  t h o s e  
t o  whom m a t t e r s  a r e  d e l e g a t e d .
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Even w i t h  p r o p e r  d e l e g a t i o n ,  a d i r e c t o r ' s  r e s p o n s i b i l i t y  
t o  know t h e  company r e q u i r e s  t h e  d e v o t i o n  o f  s i g n i f i c a n t  
t im e  and e n e r g y .  D i r e c t o r s  r a r e l y  can  o b t a i n  t h e  
n e c e s s a r y  i n f o rm a t i o n  by m e re ly  a t t e n d i n g  a b r i e f  
m on th ly  o r  q u a r t e r l y  b o a rd  m e e t i n g .  For t h i s  r e a s o n ,  
some o u t s i d e  d i r e c t o r s  a r e  now w i s e l y  c h o o s in g  t o  s e r v e  
on f ewe r  b o a r d s ,  t h u s  p e r m i t t i n g  them more t im e  t o  s e r v e  
p r o p e r l y  t h e  r em a in in g  com pan ie s .  As a r u l e  o f  thumb, a 
d i r e c t o r  w i l l  need t o  spend  3 t o  5 h o u r s  o f  p r e p a r a t i o n
f o r  e ach  hou r  o f  b o a rd  m e e t i n g s .

Some d i r e c t o r s  b e l i e v e  t h a t  t h e y  may e s c a p e  l i a b i l i t y  i f  
t h e y  become a c o n s u l t a n t  t o  t h e  company r a t h e r  t h a n  a 
d i r e c t o r .  Each company s h o u ld  exam ine s u c h  an a p p r o a c h  
c a r e f u l l y  from a l e g a l  and a o u s i n e s s  v i ew p o i n t  b e f o r e  
u n d e r t a k i n g  i t .  I f  t h e  " c o n s u l t a n t "  r em a in s  a c t i v e  i n  
t h e  m o n i t o r i n g  p r o c e s s  and  c o n t i n u e s  t o  h ave  s i g n i f i c a n t  
i n p u t  i n  t h e  d e c i s i o n -m a k i n g  p r o c e s s ,  t h e  c o u r t s  may 
t r e a t  him o r  h e r  a s  a  de f a c t o  d i r e c t o r  f o r  l i a b i l i t y  

p u r p o s e s .  I f  h e / s h e  becomes removed f rom t h e  m o n i t o r i n g  
and  d e c i s i o n  making p r o c e s s ,  t h e  company w i l l  l o s e  a 
v a l u a b l e ,  i n d e p e n d e n t  r e s o u r c e .

Av o id  C o n f l i c t s  o f  I n t e r e s t

D i r e c t o r s  and' o f f i c e r s  h ave  a d u t y  o f  l o y a l t y  t o  t h e i r
company. They a r e  p r o h i b i t e d  f rom  en g ag in g  i n  p e r s o n a l
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a c t i v i t i e s  which would i n j u r e  o r  t a k e  a d v a n t a g e  o f  t h e  
company* When p o s s i b l e ,  m anage rs  s h o u ld  a v o i d  b e i n g  
p l a c e d  i n  a s i t u a t i o n  where t h e i r  p e r s o n a l  i n t e r e s t  may, 
o r  a p p e a r s  t o ,  c o n f l i c t  w i t h  t h e  b e s t  i n t e r e s t s  o f  t h e  
company.

In  s i t u a t i o n s  where a c o n f l i c t  c a n n o t  be a v o i d e d ,  p rompt 
and com p le t e  d i s c l o s u r e  t o  t h e  r e s t  o f  t h e  b o a rd  o f  a l l  
m a t e r i a l  i n f o rm a t i o n  c o n c e r n i n g  t h e  c o n f l i c t  s h o u l d  be 
made. T h e r e a f t e r ,  t h e  b o a rd  s h o u l d  e x c l u d e  t h e  p e r s o n  
w i t h  t h e  c o n f l i c t  from f u r t h e r  d i s c u s s i o n  o r  d e c i s i o n ­
making on t h a t  s u b j e c t .

Management s h o u ld  c l o s e l y  g u a r d  a l l  c o n f i d e n t i a l  i n f o r ­
m a t i o n .  A d i r e c t o r  o r  o f f i c e r  who d i s c l o s e s  s u c h  i n ­
f o rm a t i o n  t o  a t h i r d  p a r t y  may be p e r s o n a l l y  l i a b l e  f o r  
t h e  t h i r d  p a r t y ' s  u s e  o f  t h e  i n f o rm a t i o n  t o  t h e  d i s ­
a d v a n t a g e  o f  t h e  company> C o n f i d e n t i a l  i n f o rm a t i o n  
s h o u ld  be c l e a r l y  i d e n t i f i e d  a s  such  and t r e a t e d  a c c o r d ­
i n g l y .

A n t i c i p a t e  L i t i g a t i o n

When p e r f o rm in g  t h e i r  f u n c t i o n s ,  d i r e c t o r s  and o f f i c e r s  
s h o u l d  a lw ay s  a n t i c i p a t e  t h e  p o s s i b i l i t y  t h a t  l i t i g a t i o n  
may a r i s e  o u t  o f  t h e i r  c o n d u c t .  Boa rd s  must c a r e f u l l y  
document t h e i r  a c t i v i t i e s  t o  e s t a b l i s h  t h a t  t h e  d i r e c t o r  
o r  o f f i c e r  a c t e d  p r o p e r l y .  D ocum en ta t io n  s h d ' 1 1



created and maintained to evidence what was done, 

considered, reviewed, or rejected and the reasons for 

each.

Managers should document what advice or information was

given to them and by whom. Where appropriate, reports

should be submitted in writing and provided to each

director. Directors and officers should utilize their

opportunities to provide evidence that no misconduct

occurred. All written material should be prepared with

the expectation that it will be closely scrutinized in

the future for evidence of wrongdoing.
«

1
*, The most important documents prepared by the Board are

its minutes. Directors should carefully review the 

minutes to ensure that they accurately reflect what 

occurred at each meeting, what decisions were made, and 

what vote or other involvement each director had. Each 

direct: ~ hould independently maintain, for several 

years, z complete file of all minutes and other relevant 

documents,

III. INDEMNIFICATION

Potential lawsuits cannot be avoided altogether, and sound 

protection is still important. One method by which a com­

pany may protect its officers and directors is to indemnify 

them for expenses' and losses arising out of their activities 

as officers and directors. Today all fifty states, the

( 1 2 )



D i s t r i c t  o f  Co lumbia ,  P u e r t o  R ico  and t h e  V i r g i n  I s l a n d s  
■•have e n a c t e d  some form o f  s t a t u t e  e i t h e r  p e r m i t t i n g  o r  
r e q u i r i n g  compan ies  t o  in d em n i f y  o f f i c e r s  and d i r e c t o r s  
u nd e r  c e r t a i n  c i r c u m s t a n c e s .

D e s p i t e  r e l a t i v e l y  b ro ad  s t a t u t o r y  a u t h o r i z a t i o n ,  i n d em n i ­
f y i n g  d i r e c t o r s  and o f f i c e r s  does  n o t  f i n a n c i a l l y  p r o t e c t  
them i n  some s i g n i f i c a n t  s i t u a t i o n s ,  such  a s  t h e  f o l l o w i n g :

1 . Most s t a t e  s t a t u t e s  p r o h i b i t  company i n d e m n i f i c a t i o n  f o r  
judgm en ts  and s e t t l e m e n t s  i n  d e r i v a t i v e  s u i t s  o r  s u i t s  
b r o u g h t  by t h e  company. T h i s  r u l e  i s  i n t e n d e d  t o  a v o i d  
t h e  c i r c u l a r i t y  which would r e s u l t  i f  f u n d s  r e c e i v e d  by 
t h e  company were s im p ly  r e t u r n e d  t o  t h e  p e r s o n  who p a i d  
them . Companies c a n ,  however ,  n o rm a l l y  in d em n i f y  
d i r e c t o r s  and o f f i c e r s  f o r  d e f e n s e  c o s t s  a l t h o u g h  t h e y  
may need  c o u r t  a p p r o v a l .  A few s t a t e s ,  s u ch  a s  New 
York , I n d i a n a  and P e n n s y l v a n i a ,  have r e c e n t l y  e n a c t e d  
s t a t u t e s  which r e du c e  o r  e l im i n a t e  r e s t r i c t i o n s  on 
i n d em n i f y i n g  t h e s e  c l a im s .

2. P u b l i c  p o l i c y  may p r e c l u d e  i n d e m n i f i c a t i o n  a g a i n s t  
c l a im s  unde r  t h e  r e g i s t r a t i o n  and a n t i - f r a u d  p r o v i s i o n s  
o f  t h e  f e d e r a l  s e c u r i t i e s  a c t s .  The SEC's l o n g - s t a n d i n g  
v iew  i s  t h a t  such  i n d e m n i f i c a t i o n  i s  a g a i n s t  p u b l i c  
p o l i c y  and u n e n f o r c e a b l e .
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3. I f  t h e  company h a s  n o t  a d o p t e d  a manda to ry  
i n d e m n i f i c a t i o n  p r o v i s i o n ,  i t  may choose  n o t  t o  
i n d em n i f y  a d i r e c t o r  o r  o f f i c e r .  Even i f  such  a 
m anda to ry  p r o v i s i o n  h as  been  a d o p t e d ,  t h e  c u r r e n t  b o a rd  
o r  s h a r e h o l d e r s  may amend t h e  p r o v i s i o n  and r e f u s e  t o  
i n d em n i f y .  T h i s  s i t u a t i o n  c o u ld  a r i s e ,  among o t h e r  
t im e s ,  i n  t h e  a f t e rm a t h  o f  a h o s t i l e  t a k e o v e r .

4 .  A company may be f i n a n c i a l l y  u n a b l e  t o  fund t h e  indem­
n i f i c a t i o n ,  e i t h e r  b e c a u s e  o f  i n s o l v e n c y  o r  c a s h  f l ow  
r e s t r a i n t s .

The f i r s t  two o f  t h e s e  d e f i c i e n c i e s  i n  i n d e m n i f i c a t i o n  
p r o t e c t i o n  (where a p p l i c a b l e )  a r e  i n h e r e n t  and compan ies  
c a n n o t  r e c t i f y  them w i t h o u t  l e g i s l a t i o n  o r  a d d i t i o n a l  
j u d i c i a l  d e c i s i o n s .  However, t h e  r em a in in g  two d e f i c i e n c i e s  
may, t o  v a r y i n g  d e g r e e s ,  be improved w i th  a p p r o p r i a t e  a c t i o n  
by t h e  company. We w i l l  d i s c u s s  t h r e e  methods by wh ich  a 
company can maximize i t s  i n d e m n i f i c a t i o n  p r o t e c t i o n .

A. B road ,  Manda to ry  I n t e r n a l  I n d e m n i f i c a t i o n  P r o v i s i o n s

I n  s t a t e s  where t h e  i n d e m n i f i c a t i o n  s t a t u t e  i s  n o t  
e x c l u s i v e  ( i . e .  where compan ie s  may in d em n i fy  beyond t h e  
e x p r e s s  b o u n d a r i e s  o f  t h e  s t a t u t e ) ,  compan ies  may a d o p t  
p r o v i s i o n s  i n  t h e i r  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  o r  by­
laws which expand t h e  s t a t u t e ' s  s cope  and p r o t e c t i o n .  
F r e q u e n t l y ,  t h e s e  i n t e r n a l  p r o v i s i o n s  mandate 
i n d e m n i f i c a t i o n  t o  t h e  f u l l  e x t e n t  p e rm i t t e d  by law .



Sometimes compan ies  have i n t e r n a l  p r o v i s i o n s  which were 
a d o p t e d  y e a r s  ago and have n o t  been u p d a t e d .  These 
compan ies  s h o u l d  condu c t  p e r i o d i c ,  t h o ro ugh  ' r e v iew s  o f  
t h e i r  i n d e m n i f i c a t i o n  p r o t e c t i o n  t o  a s s u r e  i t  a g r e e s  
w i t h  c u r r e n t  l e g a l  r e q u i r e m e n t s  and t h e  company 's  
d e s i r e s .

B. I n d e m n i f i c a t i o n  C o n t r a c t s

Even i f  t h e  i n t e r n a l  p r o v i s i o n s  p r o v i d e  d i r e c t o r s  w i t h  
t h e  b r o a d e s t  p o s s i b l e  i n d e m n i f i c a t i o n  p r o t e c t i o n ,  t h e r e  
i s  no a s s u r a n c e  t h o s e  p r o v i s i o n s  w i l l  r em a in  unchanged  
i n  t h e  f u t u r e .  For ex amp le ,  f o l l o w i n g  a  h o s t i l e  
t a k e o v e r ,  t h e  new management o f  t h e  company may choo se  
t o  r e du c e  o r  e l im i n a t e  p r o t e c t i o n  f o r  p r i o r  management .

Some compan ies  have a t t em p t e d  t o  s o l v e  t h i s  p rob lem  by 
e n t e r i n g  i n t o  i n d e m n i f i c a t i o n  c o n t r a c t s  w i t h  t h e i r  
d i r e c t o r s  and  o f f i c e r s .  The company c o n t r a c t u a l l y  
a g r e e s  t o  p r o v i d e  s p e c i f i c  i n d e m n i f i c a t i o n  p r o t e c t i o n .  

A l th ough  t h e  l e g a l  e f f e c t  o f  such  c o n t r a c t s  i s  u n c e r t a i n  
and may v a r y  f rom s t a t e  t o  s t a t e ,  t h e y  do c r e a t e  a t  
l e a s t  t h e  p o s s i b i l i t y  o f  p r o t e c t i n g  d i r e c t o r s  and 
o f f i c e r s  f rom f u t u r e  ch ange s  t o  t h e i r  p e r s o n a l  i n d em n i ­
f i c a t i o n  p r o t e c t i o n .
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To p r e v e n t  p r o l o n g e d  l i t i g a t i o n  be tween  t h e  manager and 
t h e  company o v e r  t h e  t e rm s  and  l e g a l  e f f e c t  o f  such  a 
c o n t r a c t ,  i t  can  i n c l u d e  a m an d a to ry ,  b i n d i n g  a r b i t r a ­
t i o n  p r o v i s i o n .  Among o t h e r  t h i n g s ,  s u ch  an a r b i t r a t i o n  
p r o v i s i o n  s h o u ld  name a p e r s o n  (o r  a method o f  s e l e c t i n g  
a  p e r s o n )  s a t i s f a c t o r y  t o  b o t h  p a r t i e s  t o  s e r v e  a s  a 
c om p e t e n t ,  d i s i n t e r e s t e d  a r b i t r a t o r .
Because  o f  t h e  s e l f - s e r v i n g  n a t u r e  o f  i n d e m n i f i c a t i o n  
c o n t r a c t s ,  most compan ie s  h ave  o b t a i n e d  p r i o r  
s h a r e h o l d e r  a p p r o v a l  o f  t h e  c o n t r a c t  t e rm s .

C. Fund ing  I n d e m n i f i c a t i o n  P r o t e c t i o n

I n d e m n i f i c a t i o n  p r o t e c t i o n  i s  o n l y  a s  good a s  t h e  com­
p a n y ' s  a b i l i t y  t o  fund  i t .  Management i s  most 
v u l n e r a b l e  when t h e  company becomes i n s o l v e n t  o r  i s  
h a v in g  f i n a n c i a l  d i f f i c u l t i e s  and i s  u n a b l e  t o  fund  

i n d e m n i f i c a t i o n .

To improve t h i s  d e f i c i e n c y ,  some compan ie s  have 
a t t e m p t e d  t o  s e c u r e  t h e i r  i n d e m n i f i c a t i o n  o b l i g a t i o n  i n  
a d v a n c e .  For examp le ,  i n d e m n i f i c a t i o n  c o n t r a c t s  may be 
s e c u r e d  w i t h  a l e t t e r  o f  c r e d i t .  A l t e r n a t i v e l y ,  a t r u s t  
which names a s  i t s  b e n e f i c i a r y  one o r  more d i r e c t o r s  and 
o f f i c e r s  and which p r o v i d e s  p r o t e c t i o n  e s s e n t i a l l y  
e q u i v a l e n t  t o  i n d e m n i f i c a t i o n  may be e s t a b l i s h e d  and 
fu n d ed .


