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sealing or annual testing requirements byAS 45.75.0G0 or by a
requlation adopted [OF THE DIRECTOR ISSUED] under AS 45.75.050;

(3) disposes ofa rejected or condemned weight or measure
in a manner contrary to law or regulation;

(4) removes from a weight or measure, contrary to law or
regulation, a tag, seal, or mark placed on it by the appropriate
authority;

(5) sells or [,] offers [OR EXPOSES] for sale less than the
quantity the person represents of a commodity, thing, or service;

(6) takes more than the quantity the persen represents of a
commodity, thing, or service when, as Duyer, the person furnished the
weight or measure that the seller used to determine [BY MEANS OF
WHICH] the amount of the commodity, thing, or service [IS DETERMINED];

(7) keeps for the purpose of sale, advertises, or offers
[OR EXPOSES] for sale, or sells a commodity, thing, or service in a
condition or manner contrary to law or regulation;

(8) uses in retail trade, except In the preparation of
packages put up in advance of sale and of medical prescriptions, a
weight or measure that is not so positioned that a customer may accu-
rately read, from a position that may reasonably be assumed by a
customer, its indications [MAY BE ACCURATELY READ] and observe the
weighing or measuring operation <OBSERVED FROM SOME POSITION WHICH MAY
REASONABLY BE ASSUMED BY A CUSTOMER];

(9) hinders or obstructs the director, an inspector, a
sealer, or a deputy sealer in the performance of official duties under
this chapter;

(10) violates a provision of an overweight or oversize

vehicle permit issued under AS 44.33.020(25);
(11) violates a weight, load, or size limitation established

HCS CSSB 146(Trsp) -6-
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under AS 19.10.060 or a regulation adopted under AS 19.05.020,
AS 44.33.020(25), or AS 45.75.050(b)(5);

(12) violates a provision of this chapter or [OF] a
tion adopted under this chapter for which a specific penalty is not
prescribed.

* Sec. 4. AS 45.75.380 is amended by adding a ne" subsection to read:

(b) Notwithstanding the maximum fine for a violation prov
u'-.der (a) of this section, a person who violates a regulation or
special permit governing the weight limit of a motor vehicle shall pay
a penalty of $.05 for each pound of weight over the authorized weight
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27

28

29

limit for the vehicle.
AS 28.40.050(e) and AS 45.75.360 are repealed.
This Act takes effect immediately under AS 01.10.070(c).

* Sec. 5.
* Sec. 6.

HCS CSSB 146(Trsp)



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: SB 146
REQUEST Publish Date:
Revision D ate: _ _ AlgencyAffected: Commerce & Econ. Dev.
Title: Act relating to Weights and RRIt. Consumer Protectuon
Measures
Sponsor:  Senate Iransportation Components:. Measurement standards
Requestor:

EXPENDITUR ES/REVENIIES: (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING "U- "U- "U- "U- "U- "U-
CAPITAL -0- = -0- -0- -0-
REVENUE -0- -0- -0- --0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERALFUND
FEDERALFUNDS
OMIER R
TOTAL -U- T -u- -u- -0- -U-
POSITIONS:
FULL-TIME -0- -0- -0~ -0- -0- -0-
PA LT-TIME
TEMPORARY
ANALYSIS :  (Attach aseparat-page Hnecessary)
Prepared by: Joe Swanson, Director "HTphonc: 34527750
D WpDnN. Measurement Standards 7 Date. March 9, 1987
| /]-./m"; a.. ./ o
Approved by Commissioner: P: »"»hony Smith,eeeCommissioner Date: March 9, 1987
Agency: Department oi Commerce-and Economic Development
Distribution (by preparer):
Legislative Finance
1"gislative Sponsor
Requestor
Office of Management and Budget 1
Impacted Agency(ies) page--------- of

Senate Secretary

0190k3987b



STATE OF ALASKA 1987 LE&I%LATIVE SESSION
FISCAL SENATE
BILL VERSION: CSSB 146(L&C) b
REQUEST _.PIIBLISH DATE: 4/9/137

Revision Date: Agency Affected: Public Safety
Title: "An Act relating to weights BRU: Alaska State Troopers

and measures."
Sponsor: Transportation Committee Components: Detachments & C1B

Requestor: Seriate Labor & Commerce

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING Fy 87 FY 88 FY 89 FY 90 Fy 91 FY 92
PERSONAL SERVICES
Travel = =<.
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES -
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 <F 0 0 0

CAPITAL
REVENUE

WNDING6::  (Thousands of Dollars)
GENERAL FUNDS 0 0 0 0 0
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS:

No fiscal impact is anticipated.

Prepared by: Francis C. Allan Phone  269-5691
Division: Alaska State Troopers n. Date: 4/15/87

Approved by Commissioner: ,Y h*rO (A, Date:
Agency: Public Safety W!

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary



Dept. of Transportation « Public Facilities

POSITION PAPER

CSSB 146 (Transportation)

BILL no: APPROVED:
TITLE* N Act to Weight and Measures
and Providing for an Effective Date E*
The department supports SB 146.
This legislation provides statutory authority for the
of Commerce and Economic Development and Public Safet
forcement of vehicle size, weight and load limitation
provides for penalties for those who violate either t
sions of an oversize or overweight vehicle permit or
size, weight and load limitations adopted under Alask
The legislation is needed since without it there is n
mechanism for enforcement of penalties for violations
vehicle size and weight regulations. States that <%
adequate enforcement for oversize and overweight vehi
subject to a reduction of ten percent of the State's

highway apportionment.

For further information call

Susan Fleischhauer at

Mark S. Hickey
Commissioner
Departments
y for en-
S. It also
he provi-
the legal
a Statutes.
o legal
of existing
not provide
cles may be
federal
465-3900
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May 8, 1987
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Sectional analysis -
Senator Lloyd Jones
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of Commerce and Economic Development to adop
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM

The following is a sectional analysis of CSSB 146(Trsp):
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P.O. Box V
Juneau, AK 99811

907-465-4921

te Eato, .Chairman
n Committee

VEMORANDUM

tl

(Trsp), An Act relating to weights and

Senate Transportation Committee

May 12, 1987
D

Measures.

(?Zfrgvrrr]]e

SUBJECT:  CS for SB 146
ommerce,;

TO:
DATE:
f% r %9

John B. "Jack™ Coghill, Vice Chairman
0

Lloyd Jones, Chairman
Mitch Abood

Bettye Fahrenkamp

Tim Kellv

c c c c c
eeeee
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Date referred: 0 FURTHER REFERRALS:  fudfcfh iy

DATE: Ma" 13 * 1987

The Transportation Committee has considered  CSSB 146 (TrsP)
"Arf] ct relat_inq 0 welghts and measures: citatjon aud;horl} of emtp ees
C s an fe

ggt reing weig d measures limitations; and providing for an effective
RECOMMENDS : .
[ X] replace with HCS CSSB 146(Trsp) [ X the same title
< 5 attached amendment(s) [ ]2 new title
cx] 00 pass
[ do not pass
c no recommendation
[ individual recommendations
c 3 additional referral to the Committee
ADOPTS; [ 3 letter of intent
atTacHes Hew FISCAL NOTE(s)
[ ] fiscal impact [X 1 same as previous fiscal note
[ | zero fiscal note published 4/9/87 & 4/9/87
[ 3 zero with analysis [ | same as previous zero fiscal
note published
SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:

Chairman's signature






(7 HOUSE COMMITTEE REPORT " ™ e

Date referred: 3/30/87 FURTHER REFERRALS:

DATEL s/ zz/r?

The Labor & Commerce Committee has considered SB 187

" P Act relating to minimum electrical standards; and providing for an
effective date.

RECOMHHTOS: .
[ 1 replace with [ ] the same title
[ ] attached amendment(s) [ 12 newtitle
~ (o pass
] do not pass
] no recommendation
] individual recommendations
] additional referral to the Committee
aDoPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s) :

[ ] fiscal impact (] same as previous fiscal note
[ ] zero fiscal note published
[ ] zero with analysis [X] same as previous zero fiscal

note published 3 "2 X" *7

SIGNING OTHER RECOMMENDATIONS:



' BIftNO. Senate Bill 187 Date March 23, 1987

Title "An Act relating to minimum Contact: Tom Stuart
electrical standards.” 465-4370

Eileen Plate
465-2700

The National Electrical Code and the National Electrical Safety Code establish
the State®s minimum electrical standards.

These codes are updated every three years, and the 1987 editions are the most
recent effort 1in this regard. The 1984 codes presently in effect for the
state of Alaska are, therefore, outdated and v/ill not be reprinted.

Adoption of the 1987 codes would bring Alaska®s minimum standards into confor—
mity with those commonly accepted and used by industry across the nation. The
latest editions of the codes are alsc commonly adopted by political subdivi—
sions In the state as the minimum standards enforced under their building

inspection programs.

The Department supports Senate Bill 187 which provides for adoption of the
1987 National Electrical Code and National Electrical Safety Code. It will
not have a fiscal impact on the Department.

APPROVED:

Dim Sampson, Commissioner
Department of Labor

PO SITION PAPEEM/Department of L



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version:__ 5B 187

REQUEST: Publish Date: __ 2.

Revision D ate: ) _ Agency Affected: Labor

Tiile:  "An Act relating to minimum BRU: Labor Standards and Safety
electrical standards "

Sponsor:  Duncan Components Mechanical In5D™i_Q.n_

Requestor: Sonat.p labor and Commerce

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 Fy 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 9 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

CITHER.

TOTAL u 0 0 U 0 0

POSITIONS:

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS :

Prepared by: Tom Stuart. Director A Phone: 465-4870
Division. = Labor Standards and Safe Date:.  3/23/87

Approved by Commissioner: ~ Jim Samoson Date: 3/23/87
Agency: Labor

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary






HOUSE COMMITTEE REPORT

Date referred:s/ 6/37 FURTHER REFERRALS:

The  Labor & Commerce Committee has considered 5B 199

aAar%eA,pt relating to motor vehicle dealers; and providing for an effective

RECOMMENDS : .
[ ] replzice with [ ] the same title
[ ] attached amendment(s) [ ] a new title

[ ] do pass

do not pass
no recommendation
[y ] individual recommendations

additional referral to the Committee
ADOPTS; [ ] letter of intent
aTTAcHES HEW FISCAL tfOTE(s):
[ ] fiscal impact [ ] same as previous fiscal®note
] zero fiscal note published
[ | zero with analysis [ ] same as previous zero fiscal
note published
SIGKIRG DO PISS: SIGHING OTHER RECOMMENDATIONS:

Chairman”s signature



STATE OF ALASKA BILL VERSION: ~ SBI99

1988 LEGISLATIVE SESSION PUBLISH DATE:
. FISCAL NOTE
Revision D ate: Agency Affected: Public Safety
Title: An Act relating to motor vehicle BRU ; Division of Motor Vehicles
dealers
Sponsor 1 Duncan Components :.
Regquestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING Fy 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNL 'rO; (Thousands of Dollars)

GENERALFUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)
No fiscal impact. There would be a slight reduction in revenue, estimated
at less than $1,000 annually.

Prepared by : Jay N. Dulany Phone . 269-5551
Division : _  Motor Vehicles Date: _ 1/ 12/88
Approved bysCommissioner: Date:
Agency : A) Q AW
Distribution (by preparer): *

Legislative Finance

Legislative Sponsor

Requestor
Office of Management and Budget
Impacted Agency(ies) Pege of
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STATE OK ALASKA 19S7 LEGISLATIVE SESSION °
FISCAL NOTE  SENAT

REQUEST: Bl RSO 58,4,

Revision Date: Agency Affected: Public Safetym
Title: An Act relating to motor vehicle BRU: _ Motor Vehicles

dealers

Sponsor. Duncan Components

Requestor:. Senate Labor ft -CQimiercG

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FYy 88 FY 89 FY 90 FY o1 FY 92
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
IAND _tSTRUCTURES
GRANTS. CLAIMS
MISCEUANEOUS

TOTAL OPERATING U -0- -0- - -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALITIND -0- -0- -0- -0- -0- -0-
FEDERALFUNDS ®

aniER

inr.M. ——n- -n-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach 2 separate page if necessary)

No fiscal, impact. There would be a slight reduction in revenue, c.stunated
at less than $1,000 annually.

Prepared b y ; 7 111111 I'rnwn Phone :

Division : Motor Vehicles | Da(e . 4-2-8/
> (L-- AVEVARY

Approved by Commissioner: 1 > Date : *

Agency : Public Sal elv n

Distribution (by preparer):
| egislative Finance
| ee.islative Sponsor
KegticMnr
( >!ti*e of Management and Pu.! yt
Impacted Ar.eneyties) pare ----—- of
Senate Secretary
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 21, 1987

SUBJECT: SB 199 - Sectional analysis

TO: Senator Jim Duncan |
FROM: ichae] F. Ford ft.i-
I\ﬂetﬁfjslatlve éounsel

The following is a section by section analysis of SB 199:

Sec lon 1 - Excludes Erom the def|n|t|on of motor vehlﬁle,
trai T oor s ? aler” a person aPent, hroker,
i ends o sff o RS b
Istration and 8ond|ng requirements underjf\g 0%.68 J

Section 2 - Effective date.

g
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POUCHY. STATE CAPIKX
AINtAU. AIASKA9VSII

¥C31 iiiiflglLMlGBli 907 <65-3800
LEGISLATIVE AFFARS AGENCY
LEGISLATIVE REFERENCE LIBRARY
May, 1988
|e o |nu listed elowwr or |naII included
S &‘3 iwe min te a ael abl Ke régr g%%
daa ase frg ord ﬁ ave sp ce coples of mlnutes
In

have not been e e files
Marv Van Nimwegen



wL LMUUN U oWlirlLUliL A g 0 contractor bonds/public buildings and works
HB 544 Civil liability for plane inspection
SB 61 Rehire of injured state employees

DATE April 26, 1988 N57n309 Definition of commercial fisherman

SB 211 Civil [liability
Oficial Buaineca SI G N _ I N

SB 461 Liability of hospitals for nonemployees

NAME & Tiie REPRESENTING ~ ADDRESS & zip PHONE MO TESTIRYT suedecr:
/ A H t_ |
A T L. \P-7FI> \fer it/Lt AT KA
N a/sAf THiC WERE .
1 - e HG OIA.& T G BBy smay TR
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MOUSE LABOR & COMMERCE HB 558 Contractor bonds/public buildings and works
HB 544 Civil liability for plane 1inspection
. SB 61 Rehire of injured state employees
DATE April 26, 1988 SB 309 Definition of commercial fisherman

SB 211 Civil liability

. ) SB 461 Liability of hospitals for nonemployees
Official Buaineaa SI G N — I N

PLEASE PRINT
NAME 8 TiITLE REPRESENTING ADDRESS s zip PHONE totestify?  biil «

- fisibilBh  AleE"g
T'Dh f7(m m v S Kf \30 " ojx " - zoS-"H'Soi
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HOUSE COMMITTEE REPORT

(7)

Date referred: 3/31/88 FURTHER REFERRALS: &udiciary
Inance
DATE
The Labor & Commerce Committee has considered  CSSB 211(Fin)am

"An Act relating to civil liability; and providing for an effective date.’

RECOMMENDS.
['<] replace with w ¢s ¢ s 5 &
[ ] attached amendment(s)

[ do pass

[ do not pass

[X  no recommendation

<9.) ( [ the same title
[ ] anew title

¢ individual recommendations

[ additional referral to the Committee
ADOPTS: [ ] letter of intent
ATTACHES NEW FISCAL NOTE(s):
[V] fiscal impact [ ] same as previous fiscal note
T ] zero fiscal note published
[ ] zero with analysis [ ] same as previous zero fiscal

note published

SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:

A/

Chairman's si*ature



STATE OF ALASKA bill VERSION HCS CSSB 211 (L&C)

1988 LEGISLATIVE SESSION PUBL.SH DATE.

REQUEST: FISCAL NOTE

Revision Date:  5/4/88 Agency Affected: Commerce & Econ. Dev.

Tide: An Act relating to civil BRU: Division of Insurance _
liabi lity

Sponsor: Labor and Commerce Components: Public Protection

Requester:  Labor and Commerce

EXPENDITURES IREVENUES : (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES

TRAVEL
CONTRACTUAL 350.0 300.0 250.0 250.0 250.0 250,0

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQUS

total operating »  350QJ1 . 300.n 250.0 250.0 2-51L0Q-. 25CLQ. ...

CAPITAL

REVENUE

FUNDING: (Thousands of dollars)

GENERAL FUND 350.0 300.0 250.0 250.0 250.0 250.0
FEDERAL FUNDS

OTHER
TOTAL

POSITIONS:

FULLTIME 0 0 0 0 0 0
PARTTIME |
TEMPORARY :

ANALYSIS: (Attach a separate page if necessary.)

The analysis required in Section 5 for the Director®s Annual Report involves

a legal and actuarial review of court decisions and an analysis of rate

changes resulting from those decisions. _This requires a review that present
(CONTINUED - jIXT SHEET)

Prepared by:  Donald P, Kcch Phone:  465-2571
Division: Insurance [t f' 7/ Date: 5/5/88
Approved by Commissioner J Date:  /

Agency:  Department of ~Commerce/&rd” Econowc Development

Distribution (be_ preparer).
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

impacted Agency(iies) page 1 of 2
1628D-1 /050588a



ANALYSIS - (CONTINUED)

staff does not have the needed expertise to conduct. The scope of the analysis
is not sufficiently clear to give great precision to the fiscal impact of this
proposal. We estimate that a review could be done by an independent actuarial
firm with legal assistance. The depth of review would be subject to negotiation
and design. We have estimated $250,000 per year for this work. The remaining
$100,000 in FY 88 and $50,000 in FY 89 is for participation in the effort
required in Section 6. This section requires a report by the Department of Law,
which will need the assistance of the Division of Insurance. This participation
will require a substantial data collection and analysis effort by the division
which it is not geared to accommodate. We expect also to contract for the
necessary assistance to develop and implement methods to acquire the data and
analyze same.

page 2 of 2

1628D-2/050588a



POUCH V  STATE CAPITOL

CRBHT

May A 1988
- HCS CSSB 211(L&C)

LEGISLATIVE AFFAIRS AGENCY
Civil liability
Representative Dave Donley
ichael F. Fqrd
Neglsfatlve 8ounsel

MEMORANDUM

B HAGIUTM

SUBJECT;

T0:
FROM:

D 1
oo — P
I B O -
Ase 14— (SN 1| _—
eSS o » S —O

= rlh\vve( T ——— D
A= DLDLO TOLOTDPD=
LS > ——
— o+~ cooc<l—c=
A— T O S,

lease contact me if you have further questions.
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5-0554T
Original sponsors: Faiks, Abooa,
ennett, et al.
il IN THE SENATE %MWE&C‘EA%%WEE
2 HOUSE CS FOR CS FOR SENATE BILL NO. 211 (L&C)
Rill IN THE LEGISLATURE OF THE STATE OF ALASKA
Hi FIFTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
S For an Act entitled: "An Act relating to civil liability; and providing
| for an effective date."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 09.17.030 is amended to read:
0 Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
1t person who suffers personal injury or death may not recover damages
2 for the personal injury or death if the injuries or death occurred
B while the person was engaged in the commission of a crime [FELONY],
4i the person has been convicted of the crime [FELONY], including con-
15 | viction based on a guilty plea or plea of nolo contendere, ond the
16! crime [FELONY] substantially contributed to the injury or death, ThisiI
17 si” section [SECTION] does not affect a right of action under 42 U.S.C.
1983.
19 * Sec. 2. AS 09.17.030 is amended by adding new subsections to read:
AL (b)  The provisions of (a) ofthis section do not apply to a
il person who suffers personal injury or death if the person liable for
2 the damages
PA (1) was engaged in the commission of a crime at the time
24i the personal injury or death occurred; and
25k (2) has been convicted of the crime, including conviction
26l based on a guilty plea or plea of nolo contendere.
on; (c) If a party recovers damagesfor personal injury or death and
281] person liable for the injuries ordeath was engaged in the commis-
201, sion of a crime at the time the personal injury or death occurred, has

-1- HCS CSSB 211(L&C)



been convicted of the crime, including conviction based on a guilty
plea or plea of nolo contendere, and the acts constituting the crime
substantially contributed to the injury or death, the court shall

(1) triple the damages awarded to the party; and

(2) award actual costs and attorney fees.

(d) In this section "crime" has the meaning given in AS 11.8

900(h)
« Sec. 3. AS 09.17.050(a) is amended to read:

(@) Unless the act oromission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ONE OF the following:

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) amember ofthe board of directors of a public or:
nonprofit hospital, or a member of a citizen's advisory board of any
hospital;

(3)a member of a  school hoard of a school district;

(4) amember of the governing body, a commission, or a;
citizen's advisory committee of a municipality of the statej_

(5) a member of the board of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.

* Sec. 4. AS 09.17.080(d) is repealed and reenacted to read:

(d) The court shall enter judgment against each party liable
the basis of

(1) joint and several liability if the action involves an |
intentional tort, toxic or hazardous waste, environmental pollution or
damage, a violation of state or federal antitrust statutes, a party

who acted in concert or conspired with another party, or where the
HCS CSSB 211(L&C) -2-
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3l

10 |
11
12

13i

14 .7

151

16 i

17

181

19 m

20:

il
22
2
24ij
25
26 li

27i
28:

29,

plaintiff is fault-free;

(2) joint and several liability, except that a party who is
allocated less than 50 percent of the total fault allocated to all the
parties may not be jointly liable for more than twice the percentage
of fault allocated to that party, if (1) of this subsection does not

apply and the damages result from

(

A
(B) the manufacture and sale of a defective product;
C)

(

(D) a land sale practice;

breach of a contract;

operation of an aircraft or a motor vehicle;

(E) a transaction involving a security;

(F) medical malpractice;

(G) medical expenses;

H) an injury for which the party is strictly liable;

) vicarious liability imposed on the party;
J) an administrative hearing;

(
(
(
(K) a construction project;
(L) injury to an employee and the party is not the
employer; or

(M)  mitigation and clean-up of toxic or hazardous
waste or environmental pollution »y planning anddesign profes-
sionals;

(3) several liability, if the party is not jointly and

severally liable under (1) or (2) of this subsection.

« Sec. 5. AS 21.06.110 is amended to read:

Sec. 21.06.110. DIRECTOR'S ANNUAL REPORT.  Asearly in each

calendar year as is reasonably possible the director shall prepare and
deliver an annual report to the legislature and thecommissioner,

showing, with respect to the preceding calendar year,

3- HCS CSSB 21 1(L&C)



I (1) a list of the authorized insurers transacting insurance

2] in Alaska, with such summary of their financial statement as the
2 director considers appropriate;

2l (2) the name of each insurer whose business was closed
5 during the year, the cause of the closing, and the amount of ascer-
b tainable assets and liabilities of each closed business;

i (3) the name of each insurer against which delinquency or
3 similar proceedings were instituted, anda concise statement of the
9 facts with respect to each proceeding andits present status;

X0 (4) a statement in regard to examination of rating organi-
ml zations, advisory organizations, joint underwriters, and joint rein-
12! surers as required by AS 21.39.120;

IR} (5) the receipts and expenses of the division for the year;
i} (6) recommendations of the director as to amendments or
5 supplementation of laws affecting insurance, or the office of direc-
16 tor;

iy (7) other pertinent information and matters the director
18 considers proper?

197 (8) an analysis of rate changes for commercial and profes-
20 sional liability and workers' compensation insurance occurring as a
il result of any recent changes in law, including court decisions in the
221 state involving personal injury or death, and actions or suggested
23] actions to mitigate such rates.

o8, * Sec. 6. REPORT. The Department of Law, with the assistance of the

| . . .
) Department of Commerce and Economic Development and with the cooperation of

xigdll state agencies, shall report to the legislature by the 30th day of the
27i Second Session of the Sixteenth Alaska State Legislature on closed insur-

zsir ance claims and insurance company finances. The report must consist of

2] &1) a study of closed insurance claims to identify
HCS CSSB 211(L&C) -4-



1 (A) the extent to which the legal system has affected

2 liability insurance and coverage in crisis lines in the state;

31 (B) if the implementation of this Act has resulted in a
measurable effect on insurance rates in the state;

5 (2) a study of insurance company finances to determine the

0 extent to which

7 (A) dramatic liability insurance rate increases and cover-

3 age limitations in the state are, or are not, cost-justified in re-

3 lation to awards, settlements, and relevant court decisions in the

| state involving personal injury, death, or property damage based on

1 fault; and

2| (B) legislative or regulatory actions affecting the tort

3 system in the state are necessary to resolve the state'sliability

i insurance rate increases;

15 (3) a status report on any pending civil cases filed by the

161 state against liability insurers; and

I7 (4) recommended changes to state occupational licensing laws

3 thatare intended to reduce civil litigation based on malpractice.

9 «Sec. 7. APPLICABILITY. Sections 1- 5o0f this Act apply to causes of
20, action accruing on or after the effective date of this Act.

21 * Sec. 8. This Act takes effect immediately under AS 01.10.070(c).

)
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IN THE SENATE (BBMK/EFRCIEA%%R/IWEE

HOUSE CS FLv CS FOR SENATE BILL NO. 211 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil liability; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.17.030 is amended to read:

Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
person who suffers personal injury or death may not recover damages
for the personal injury or death if the injuries or death occurred
while the person was engaged in the commission of a crime [FELONY],
the person has been convicted of the crime [FELONY], including con-
viction based on a guilty plea or plea of nolo contendere, and the
crime [FELONY] substantially contributed to the injury or death. This
subsection [SECTION] does not affect a right of action under 42 U.S.C.
1983.

Sec. 2. AS 09.17.030 is amended by adding new subsections to read:

(b)  The provisions of (a) of this section do not apply to a
person who suffers personal injury or death if the person liable for
the damages

(1) was engaged in the commission of a crime at the time
the personal injury or death occurred; and

(2) has been convicted of the crime, including conviction
based on a guilty plea or plea of nolo contendere.

(c) If a party recovers damages for personal injury or death and
the person liable for the injuries or death was engaged in the commis-
sion of a crime at the time the personal injury or death occurred, has

-1- HCS CSSB 211 (L&C)



been convicted of the crime, including conviction based on a guilty
plea or plea of nolo contendere, and the acts constituting the crime
substantially contributed to the injury or death, the court shall

(1) triple the damages awarded to the party; md

(2) award actual costs and attorney fees.

(d) In this section "crime" has the meaning given in AS 11.81.-
900(b) .

* Sec. 3. AS 09.17.050(a) is amended to read:

(@) Unless the act or omission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ONE OF] the following:

(1)  a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the hoard of directors of a public or
nonprofit hospital, or a member of a citizen's advisory board of any
hospital;

(3)  amember of a school board of a school district;

(4) a member of the governing hbody, a commission, or a
citizen's advisory committee of a municipality of the statej_

(5)  amember of the board of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.

* Sec. 4. AS 09.17.080(d) 1is repealed and reenacted to read:

(d) The court shall enter judgment against each party liable o
the basis of

(1) joint and several liability if the action i
intentional tort, toxic or hazardous waste, environmental pollution or
damage, a violation of state or federal antitrust statutes, a party
who acted in concert or conspired with another party, or where the

HCS CSSB 211(L&C) -2-
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plaintiff is fault-free;

(2)joint and several liability, except that a party who is
allocated less than50 percent of the total fault allocated to all the
parties maynot be jointly liable for more than twice the percentage
of fault allocated to that party, if (1) of this subsection does not
apply and the damages result from

(A) breach of a contract;
B) the manufacture and sale of a defective product;
C) operation of an aircraft or a motor vehicle;
D) a land sale practice;
) a transaction involvinga security;
F) medical malpractice;
G) medical expenses;
H) an injury for which theparty is strictly liable;
1) vicarious liability imposedon the party;
J) an administrative hearing;
K) a construction project;
L) injury to an employee ard the party is not the

m

(
(
(
(
(
(
(
(
(
(
(

employer,;

(3) several liability, if the party is not jointly and
severally liable under (1) or (2) of this subsection.
Sec. 5. AS 21.06.110 is amended to read:

Sec. 21.06.110. DIRECTOR’SANNUAL REPORT.  As early ineach
calendar year as is reasonably possible the director shall prepare and
deliver an annual report to the legislature andthe commissioner,
showing, with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting inst

in  Alaska,with such summary of their financial statement as the
director considers appropriate;
-3- HCS CSSB 211(L&0)
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(2) the name of each insurer whose business was closed
during the year, the cause of the closing, and the amount of ascer-
tainable assets and liabilities of each closed business;

(3) the name of each insurer against which delinquency or
similar proceedings were instituted, and a concise statement of the
facts with respect to each proceeding and its present status;

(4) a statement in regard to examination of rating organi-
zations, advisory organizations, joint underwriters, and joint rein-
surers as required by AS 21.39.120;

(5) the receipts and expenses of the division for the year;

(6) recommendations of the director as to amendments or
supplementation of laws affecting insurance, or the office of direc-
tor ;

(7) other pertinent information and matters the director
considers properj_

® an analysis of rate changes for commercial and professional
liability and workers®™ compensation insurance occuring as a result of
any recent changes in law, including court decisions in the state
involving personal injury or death, and actions or suggested actions to

mitigate such rates

? i Department of Commerce and Economic Development and with the cooperation of
2 a1l state agencies, shall report to the legislature by the 30th day of the

23

Second Session of the Sixteenth Alaska State Legislature on closed insur-

“ijance claims and insurance company finances. The report must consist of

25

26

27

28

29
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(1) a study of closed insurance claims to identify
(A) the extent to which the legal system has affected
liability insurance and coverage in crisis lines in the state;
(B) if the implementation of this Act has resulted in a
measurable effect on insurance rates in the state;
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(2) a study of insurance company finances to determir

2 extent to which
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(A) dramatic liability insurance rate increases and cover-
age limitations in the state are, or are not, cost-justified in re-
lation to awards, settlements, and relevant court decisions in the
state involving personal injury, death, or property damage based on
fault; and

(B) legislative or regulatory actions affecting the tort
system in the state are necessary to resolve the state's liability
insurance rate increases;

(3) a status report on any pending civil cases filed by the

state against liability insurers; and

(A) recommended changes to state occupational licensing laws

that are intended to reduce civil litigation based on malpractice.

* Sec. 7. APPLICABILITY. Sections 1 - 5 of this Act apply to causes of
action accruing on or after the effective date of this Act.

* Sec. 8. This Act takes effect immediately under AS 01.10.070(c).

-5- HCS CSSB 211 (L&C)



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX 'Y, JUNEAU 99811
Chairman-Representative Dave Donley (907) 46>3592
May 3, 1988

MEMORANDUM
To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Explanation of proposed CS for SB 211

Before you today is a proposed House Labor and Commerce CS for SB 211,
drafted in response to public testimony received during the last week of
public hearings before our Committee and testimony received during the
interim public hearing and statewide teleconference we hosted on
November 13, 1988.

The changes in the proposed CS from the version of SB 211 that passed
the Senate are:

1. Deletes Section 1. (lowered the cap on noneconomic damages from
$500,000 under current law to $100,000).

2. Deletes Section 2. (limits the standards for award of punitive
damages to only cases involving fraud, malice, gross negligence, or
reckless disregard).

3. Leaves Section 3 unchanged - becomes Section 1of the proposed CS.
(plaintiff cannot receive damages 1if they were involved in a crime
(FELONY) at the time they were injured and the crime (FELONY)
substantially contributed to the injury or death).

4. Leaves Section 4 unchanged - becomes Section 2 of the proposed CS.
(allows plaintiff to recover dama-.esif person liable for their
injuries was engaged in the commission of a crime or has been
convicted of the crime).

5. Deletes Section 5. (allows either party to request periodic
payments rather than only the plaintiff, as under current law).

6. Deletes Section 6. (amends section of law governing payment of
damages by requiring judgement to include any increase"s in future
payments for anticipated inflation).

7.  Leaves Section 7 unchanged - becomes Section 3 of the proposed CS.
(extends immunity from liability to members of the board of
directors or an officer of an electric or telephone cooperative
except for gross negligence).



10.

11.

12.

13.

14.

Deletes Section 8. (repeals and reenacts collateral benefits
language in existing statute).

Rewrites Section 9 (becomes Section 4 of the proposed CS) to
establish three tiers of liability:

(1) Strict joint and several liability if action involves an
intentional tort, toxic or hazardous waste, environmental pollution
or damage, violation of state or federal antitrust statutes, a
party who acted in consort or conspired with another party, or
where the plaintiff is fault free.

(2) Modified joint and several liability if damages result from a
breach of contract, manufacture and sale of a defective product,
operation of an aircraft or motor vehicle, a land sale practice, a
transaction involving a security, medical malpractice, medical
expenses, an injury for which the party is strictly liable,
vicarious liability imposed on the party, a construction project,
an injury to an employee and the party is not the employer, and
administrative hearings.

(3) Strict several liability, if the party is not jointly and
severally liable under (1) and (2).

Deletes Section 10. (definition of econo."ic and noneconomic
losses).

Deletes Section 11. (attorney fees mav not be awarded to a partv in
a civil action (UNLESS THE CIVIL ACTION IS CONTESTED WITHOUT TRIAL,
OR FULLY CONTESTED AS DETERMINED BY THE COURT)).

Rewrites Section 12. (becomes Section 5 of the proposed CS)
relating to the Division of Insurance Directors annual report to
the Legislature to include an analysis of rate changes for
commercial and professional liability and workersl compensation
insurance occuring as a result of any recent changes in law,
including court decisions in the state involving personal injury or
death, and actions or suggested actions to mitigate such rates.

Deletes Section 13. (repeals AS 09.17.010(c) - limits on
noneconomic damages do not apply to disfigurement and severe
physical impairment, and AS 09.17.040(c) - rules governing
determining computation of future economic damages).

Rewrites Section 14. (becomes Section 6 of the proposed CS)

relating to an annual report to the Legislature from the Department
of law, with assistance of the Department of Commerce and Economic
Development in cooperation of all state agencies, to delete
ambiguous language and to include a report on the status of pending
civil cases filed by the state against liability insurers and
recommended changes to state occupational licensing la/s that are
intended to reduce civil litigation based on malpractice.



15.

16.

17.

Leaves Section 15 unchanged - becomes Section 7 of the proposed
(applicability).

Deletes Section 16. (Severability clause).

Leaves Section 17 unchanged - becomes Section 8 of the proposed
(Effective date).
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LAW OFFICES OF
ROSS. GINGRAS. BAILEY & MINER
W a n e A PROFESSIONAL CORPORATION
y 1007 W THIRD AVENUE SUITE 204 Ai\t.'N\@}m
ANCHORAGE ALASKA 99501 NKJX‘?‘ERS G'NGRAS

Anthony TELEHON 1607 276 5307 Iy L
ROSS

ATTORNEY AT LAW

.1C{Wi
Il WS IVILP
March 31, 1988

Representative Dave Donley
P.O. Box V
Juneau, AK 99811

Dear Representative Donley:

On April 21, 1987, this office sent you a letter and
memorandum reviewing Senate Bell 211 and HB 250. We urged
your defeat of that unjust legislation.

On the last page of our letter we described "tort reform
(as) a phony issue raised by the 1insurance companies to
increase their already substantial profits.”

We stated: "We hope you are not misled by the insurance
companies and their well-financed lobbying efforts..."

It appears that our comments about the tort reform
movement may be proven right shortly. On Wednesday, March 23,
1988, both Anchorage newspapers reported that eight states
have sued the insurance industry for conspiring to create the
insurance liability crisis. Those states®™ Attorneys General
have alleged that the liability iInsurance crisis was artifi-
cially created by the insurance companies todrive up rates,
change policies to provide lesscoveragefor higher premiums,
and restructure the civil jJustice system to obtain more
protection froi.: lawsuit judgments. The Texas Attorney General
calls the iInsurance companies conduct "the most insidious
consumer fraud that"s taken place by American companies in
modern times."

Clearly then, it would be 1irresponsible for you to pass
tort reform legislation until this lawsuit isresolved lest it
appear that, despite our warnings, the Alaskan Legislature was
misled into reducing victims rights by this "most insidious
consumer fraud."



LAW OFFICES OF

ROSS. GINGRAS, BAILEY & MINER March 31, 1988

APROFESSIONAL CORPORATION Page 2

We have enclosed some articles from Consumer Reports and

Business Week, and a script from 60 Minutes further exposing
this phony issue.

Thank you for

your continued attention to this matter.
We are,

Sincerely,

ROSS, GINGRAS, BAILEY & MINER
A Prcyfessional Corporation

"THOMAS S. GINGRAS

flutUim, & J L,
ALLEN"M. BAILEY  *

PATRICK G. ROSS

WAR -amf
Enclosures

leg1l/MARL



Alaska State Legislature
SENATE po. Box v

State Capitol

Office of the President Juneau, Alaska 99811

(907) -165-3755

April 1, 1988
MEMORANDUM

TO: Representative Dave Donley, Chairman
House Labor and Cpfitmerce Committee

FROM: Senator Jan Faik
President of the

SUBJECT: CSSB 211 (Fin) am "An Act relating to civil
liability; and pro Lding for an effective date."

CSSB 211 (Fin) am has been referred to the House Labor and
Commerce Committee for consideration. The purpose of this
bill is to improve the tort liability system in Alaska.

Specifically, the bill proposes the following:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may
be awarded for personal iInjury based on negligence.

The present statute has a limit of $500,000 for such damages;
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic
damages, which are defined as subjective, nonpecuniary damages
including pain, suffering, inconvenience, physical iImpairment,
disfigurement, mental anguish, emotional distress, and all
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17.020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and
convincing evidence), but does not specify the type of conduct
which will trigger the award. CSSB 211 (Fin) provides that
fraud, malice, gross negligence, or reckless disregard by the
defendant may result iIn the award of punitive damages.



Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may
not recover damages for personal injury or death if the
damages were incurred while the person was engaged in the
commission of a crime.

The present statute provides that a person may not recover
damages for injury or death if the damages were incurred while
the person was engaged in the commission of a felony which
substantially contributed to the injury or death.

CSSB 211 (Fin) replaces "felony"™ with "crime”. This has the
additional effect of precluding persons convicted of a misde-
meanor from recovering damages for personal injury or death if
that crime substantially contributed to the injury or death.

Section 4. LIABILITY OF CRIMINAL DEFENDANTS. Further
amends AS 09.17.030, to provide that a person convicted of a
crime that substantially contributed to the person®s iInjury or
death can recover damages from the wrongdoer if the wrongdoer
has also been convicted of a crime in which he/she was engaged
at the time of the injury or death.

Section 5. AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not just the injured party, to request the
court to enter judgment ordering that amounts awarded a
judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump sum
payment.

The present statute allows only the injured party to make such
a request.

Section 6. INCREASES IN PERIODIC PAYMENTS. Amends AS
09.17.040(F) to make it clear that iIf the payment of future
damages is made periodically rather than in a lump sum, the
court may order increases in future payments for anticipated
inflation.

Section 7. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board
of directors or an officer of an electric or telephone cooper-
ative organized under AS 10.25.

Section 8. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in
present statute AS 09.55.548(b) relating to collateral sources
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only
recover damages that exceed amounts that he/she has already



received from a collateral source, whether it be a private,
group, or governmental source, either contributory or noncon-
tributory. The only exceptions are where the collateral
source by law or contract must seek subrogation, or from death
benefits paid under life iInsurance.

This section further provides that the trier of fact shall be
informed of the tax implications of an award of damages. The
court may also take into account the value of the person®s
right to coverage which may have been exhausted or depleted by
payment of these collateral benefits, and add a reasonable
estimate of their probable value to the award.

Section 9. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several
liability.

Under the present statute, a party can be held liable for all
of the damages, even if that party has been allocated a
certain percentage of the fault. The exception under the
present statute is that where a party has been allocated less
than 50% of the total fault allocated to all of the parties,
that party may not be jointly liable for more than twice the
percentage of fault allocated to that party.

CSSB 211 (F.1") establishes full joint and several liability in
cases involving hazardous waste, environmental pollution, or
violation of state or federal antitrust laws.

In all other cases, CSSB 211 (Fin) has the effect of eliminat-
ing joint liability, and making each defendant liable only for
the share of the damages for which he/she 1is personally
responsible.

Section 10. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses" and '""noneconomic losses™.

Section 11. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action
iIs contested without trial, or fully contested as determined
by the court.”™

This has the effect of allowing the supreme court to determine
the costs which may be allowed a prevailing party in a civil
action. However, unless attorneys fees are authorized by
statute or by an agreement between the parties, they may not
be awarded in actions for personal iInjury, death, or property
damage relating to fault.

Section 12. DIRECTOR"S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance



to submit an annual report to the legislature. CSSB 211 (Fin)
requires this report to include an analysis of medical mal-
practice insurance rate changes occurring as a result of court:
decisions iIn the state.

Section 13. REPEALERS. 1) AS 09.17.010(c) would be
repealed, to make the limit on noneconcmic damages in section
1 applicable to all injuries. Currently, the limit on noneco-
nomic damages does not apply to damages for disfigurement and
severe physical impairment.

2 CSSB 211 (Fin) also repeals AS 09.17.040(c), which allows
parties to agree to compute the award of future damages under
the rule adopted in Beaulieu v. Elliott. 434 P. 2d 665 (Alaska
1967). That case held that income taxes should be deducted
from the allowance for past lost wages, but not from the
allowance for inflation or for future lost wages. It further
made no allowance for inflation or for future normal wage
increases and approved the use of a per diem formula in
computing damages for pain and suffering.

Section 14. REPORT. CSSB 211 (Fin) requires the Depart-
ment of Law, with the assistance of the Department of Commerce
and Economic Development, to report annually to the legisla-
ture on closed insurance claims and insurance company financ-
es .

Section 15. APPLICABILITY OF ACT. This Act applies to
all causes of action which accrue after the effective date.

Section 16. SEVERABILITY. IT any provision of this Act is
held invalid, the remainder of the Act is not affected.

Section 17. EFFECTIVE DATE. This Act takes effect immedi-
ately.

Please contact my office if you have any questions or com-
ments .

Thank you.



CONSUMER ORGANIZATION

Insurance Ind'ustry Profitability

Nationwide, property/casualty insurance industry
profitability hit a record high in 1986, and another record
high in 1987. In fact, in 1987 the iIndustry set at least

four all-time profitability records:

* Highest net profit, $13.7 billion (See Attachment 1);
* Highest operating profit, $13.7 billion (See Chart 1);
* Highest year-end surplus, $98 billion (See Chart I1);

* Highest premiums written, $192 billion (See Chart IIl).



-C Insurers
eorts[l)I amatic
ncome Gains

By Susan Narod
The propcrty-casualty insurance
industry recorded a dramatic im-
provement in operating income in
1987.
Insurers reported pre-tax operating

Pre-Tax Operating
Income More Than
Doubled In 1987

income of S13.7 billion last year, ac-
cording to preliminary data compiled
by A.M. Best Co. This contrasted
sharply with operating earnings of
S5.4 billion in 1986 and operating
losses of S4.0 billion and S5.6 billion
in 1984 and 1985, respectively.

“The improvement in profitability
reflected basic economics—revenues
increased faster than claim costs,"
said Dr. Scan Mooney, economist
and senior vice president of the In-
surance Information Institute.

In 1987, revenues earned from
premiums rose 13.3 percent, while
claims costs increased at a slower
rate of 8.6 percent. As a result, the
underwriting loss dec,dned frogb

on Page
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S15.9 billion in 1986 to 59.8 billion
in 1987.

In addition to underwriting results,
investment income, interest and divi-
dends earned from assets in 1987 in-
creased 7.3 percent to 523.5 billion.

Net written premiums rose 8.7
percent in 1987 —less than half the
22 percent increases reported for
1985 and 1986.

The stock market plunge on Oct.
19 didn't result in large realized
losses for the p-c industry in 1987
because realized capital gains or
losses arc reported only when a stock
is sold, according to Dr. Mooney.

“Most insurance companies hold
stocks for a long time and probably
didn't sell a large proportion of their
portfolio in a weak market,” said Dr.
Mooney.

Sales can result in realized capital
gains as long as the selling price is
above the purchase price, lie noted,
adding that many stocks were pur-
chased by insurance companies years
ago.

Moreover, realized capital gains or
losses also occur when bonds arc
sold. Bonds generally constitute the
major portion of an insurance com-
pany’s portfolio and have contributed
to capital gains in the past few years.

Unrealized capital losses of 56.0
billion were reported for the industry
in 1987. Since stocks on the balance
sheet were reported at market value,
the drop in the stock market is
recorded as an unrealized -capital
loss.

Figures on capital values arc pre-

G %hins

liminary estimates. No actua. data
have been reported for the fourth
quarter of 1987, when the stock mar-
ket plunged.

The unrealized loss was the major
factor explaining the small growth in
policyholder surplus for the industry
in 1987.

Despite 513.7 billion reported for
net income after taxes, policyholder
surplus increased by only 53.9 bil-
lion, from S93.6 billion at the end of

[nvestment Income
Grew 7.3 Percent
To $23.5 Billion

1986 to 597.5 billion at the end of
1987.

There is nothing disastrous on the
p-c financial horizon at the moment,
although “there arc some clouds,”
observed Dr. Mooney.

The negative signs, according to
Dr. Mooney, include stock market
weakness, pressure on claims from
auto accidents, higher medical care
costs and increased litigation, in ad-
dition to rising competition.

Dr. Mooney expects 1988 to cul-
minate with claims growing faster
than premium growth, with the result
that net income will probably deteri-
orate.

Nevertheless, Dr. Mooney said
that, “it's a general feeling that the in-
dustry is going through a fairly stable
period, so that 1989 will probably
look the same as 1988." O

NATIONAL UNDERWRITER/
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Source: Best"s Insurance Management Reports; Insurance Information
Institute; Insurance Services Office.



CHART 111

Source: Best®"s Insurance Management Reports; Insurance Information
Institute? Insurance Services Officei



Note on the Property/Casualty Industry®s Record $13.7 Billion
Profit in 1987

The property/casualty insurance industry earned a record net
profit of $13.7 billion in 1987, after having earned a then-
record profit of $12.7 billion in 1986.

The industry has emphasized, however, that its $12.7 billion
net profit in 1986 1is really not as great as it appears, since
only $5.4 billion of that profit, or 44%, is operating profit —
profit from its insurance operations. The bulk of its profit,
the industry has stressed, came from realized gains — sales of
stock in an unusually inflated stock market. See Insurance
Information Institute, The Executive Letter, "Earnings Improve,
But Asset Sales Remain Primary Income Source,”™ March 23, 1987.
The i1ndustry pointed out that its capital gains were
extraordinarily high in 1986, and that those high capital gains
could not be expected to continue.

In 1987 those high capital gains did not continue, yet the
industry made more money than it ever had before — $13.7
billion. That $13.7 billion consisted entirely of operating
profit — profit from insurance operations — up 154% from 1its
$5.4 billion operating profit in 1986. IT the stock market had
not crashed in October, its net profit would have been even

higher.
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Tele* 26-454

April 7, 1988

Dave Donelv

Chairman

House Labor & Connerce Committee

P.O. Box V

Juneau, Alaska 99811 ~Jsfty

Dear Mr. Chairman:

I enclose the ICC"s position paper on tort reform for
inclusion in the public record and for consideration lav tlie
members of the State House who will be reviewing this piece of
legislation.

I will be out of the state and unable to present this
position paper during the hearing scheduled for April 22, 1988.

IT you or your staff have any questions regarding the
enclosed document, please do not hesitate to contact me at the
ICC Alaska Office, 258-6917, 1In Anchorage. I will be back from
vacation beginning the week of April 25.

Thank you for your time and consideration of our views.

Sincerely,

Da lee Sambo
Special Assistant

DS/ds

The International Organization of Inuit
Alaska +« Canada * Greenland



INTIT CIRCUMSOLAR CONFERENCE

POSITION PAPER ON PROPOSED TORT REFORM

One of the primary purposes of the Inuit Circumpolar Conference

(ICC) 1is to promote the interests of the native people living In

the world"s Arctic region.

Legislation lias been 1introduced in the Alaska Legislature, which
would severely limit the rights of native people of Alaska, who
are injured through the fTault or negligence of someone else, to

seek fair compensation for their iInjuries.

Some specific measures in the legislation which we TfTeel will

unfairly impact the native people of Alaska are:

Non-Economic Damages

SB 211 and HB 250 would place a limit on so-called non-economic
damages available to an injury victim, which 1is much Jlower than
the current limit which was passed by the legislature only two
years ago. Under the current law, severely disabled and
disfigured victims are exempted from this limit, however, the
proposed legislation will [limit non-economic damages for even

the most severely injured victims.

Native people who live bsistence lifestyle will be harmed by
this limit, as will woi children and the elders in particular,

since they have less measurable "economic value"™ (Le. Ilost wages



and future earnings) for which they can be compensated.

Some people who are iIn favor of these limits say they are Tair
because non-economic damages for pain and suffering are hard to
measure, unlike the documented loss of a wage paying job due to
an injury. They may be more difficult to add up on a balance

sheet but they are very real nonetheless.

Good physical health is crucial to the ability to live a
traditional subsistence way of life and a disability or serious
mjury can easily deprive a native person of their traditional
way of life. Another aspect of the subsistence tradition :s to
provide not only for one®"s own Tfamily, but also for other members
of the community as whole. An 1inability to participate with
friends and neighbors, 1in providing for the group as a whole

would create another hardship for the iInjury victim.

Obviously, the cultural values associated with a subsistence way
of life, and the ability to pass on those values to future
generations cannot be measured iIn strictly economic terms and
limiting non-economic damages, therefore, discriminates against a

large number of native people iIn Alaska.

Another unfair and arbitrary facet of the proposed limits on non-
economic damages is that they mainly iImpact the 1injury victims
who are the most severely disabled and disfigured. These are also
the people who need compensation for their iInjuries the most, to

pay medical bills and provide for their families.



Punitive Damages

These hills will make it more difficult for parties causing
injuries to be assessed for punitive damages. The level of proof
needed to punish a knowing wrongdoer would be made higher. The
ICC opposes these changes proposed for punitive damages.
Environmental pollution of water resources, subsistence habitats,
and even school playgrounds 1is a grave problem 1in villages
throughout Alaska. The threat of punitive damages must be
preserved as an important economic incentive for hazardous waste
producers to dispose of their wastes safc-ly; and for

manufacturers to produce safe products.

Periodic Payments

Instead of allowing the iInjury victim to decide on the method of
payment, whether it be a lump sum payment or periodic payments
made over decades, these bills would force the 1Injury victim to
accept periodic payments. This will deprive victims of receiving
the full 1i1ntended value of their compensation by allowing
insurance companies to collect the interest on the bulk of the
victim®s money for years. The ICC opposes this blatantly unfair
proposal and Tfinds it particularly unfair to the elders who are

victims.

Joint and Several Liability

nt and several liability, we support the

With regard to jo

exemption for hazardous waste and environmental pollutions.



However, we only, in general, support the concept of joint and
several liability and don"t believe it should be repealed or

limited iIn other cases.

Who benefits from this legislation? Its proponents have argued
that this legislation is a necessary answer to the problem of
rising insurance premium rates and of lack of availability of
insurance in some areas. Yet the fact 1i1s, other states which have
already passed similar legislation have seen 1insurance rates

continue to rise and availability has continued to be a problem.

The ICC 1s very concerned about the effect of rising medical
malpractice premiums on the continued availability of adequate
medical care in rural Alaska. However, we do not believe that

these anti-victim proposals are the answer to the problem.

We believe Lhere are other measures which would nuch more
effectively bring down medical malpractice rates wi thout
depriving victims of their rights. Some Proposals ICC would [like

to make are:

L. Require 1Insurance companies to experience rate doctors.
Drivers who have been involved in several serious accidents pay
more, and drivers who have never had an accident pay less. Yet
doctors fTound Hliable for malpractice several times pay the same
as doctors who have never been sued. Good doctors should pay

less, and doctors liable in malpractice cases should pay more.



2. Reduce the number of categories of doctors and increase the
number of doctors in each category . This is beller rlsk

management than having doctors spread out through many

categories.

3. Charge malpractice occuring 1iIn doctors®™ offices to doctors
and charge malpraetive occuring 1in hospitals to hospitals. This
will maximize the 1incentive to hospitals to police doctors and

will spread risk more evenly.

4. Require 1iInsurance companies to stop subsidizing doctors who
have larger practices. Under the current system, the doctor who
delivers a handful of babies iIn a small city like Nome pays as

muchas a doctor in Anchorage who delivers hundreds of babies each

vear.



SPECIAL REPORT: INSURANCE ANTITRUST CASE =

Three Men Got Lawsuit Rol

By MARK MAQNIER
t W

LAFAYETTE. Calif - Rich-
ard Holmes, the mayor of Lafa-
yette. Calif, in 1S85 and 1586.
says he smelled a rat early in
his term when told that 80 insur-
ance companies had turned
down, a request for municipal
liability coverage, o

* got to thinking this simply
can't be right," the Tormer may-
or and cufrent city councilman
says "It can't be & coincidence,
Five companies maybe. But if
over 80 Insurance companies are
not offering insurance, what the
hell arc they going to offer —
$0a|

is outrage prompted a fiery
letter and_“several follow-up
calls to California Attorney Gen-
eral John Van de Kamf) Those
efforts reportedly cata Ysed an
investigation into Foss|be insur-
ance industry collusion spear-
headed by the attorney general
and Thomas Dove, the “state's
assistant attorney general.

"Dick (Holmes) is a very per-

sistent guy," Mr Dove explains
~ Two weeks ago. seven stales
filed suit in California and one
filed In Texas charging 31 US
and British insurance companies
with conspiring to restrict the
coverage available to cities and
counties under their standard
commercial liability policies.

Related Storiaa
On Page 9A

* A key player In an anti-
trust case_reﬁ_ort! a co-
incidence in nis auto in-
surance since the suit
was Mad .

* Tha liability crisis has
affected huge areas of
American life.

Other states could follow the
lead in what Is_being called the
largest U.S antitrust'case in his-
t0r¥. Some say more than 20
states in all might file within a
matter of weeks

Robert Vagley. president of
the American Insurance Associ-
ation. says the accusations con-
tained in the suit are preposter-
ous and motivated b¥_ attorneys
Feneral seeking political atten-
lon and personal injury lawyers
fighting to preserve their” fee
structure

What follows Is a look at the
role played by three men. Mr.
Holmes.”Mr. Van de Kamp and
Mr Dove, in the filing of this
historic lawsuit

"They've called me the punk
that sef off the fireworks." Mr.
Holmes says "Apparently few*

SEE THREE. PAGE 9A

States Assert Legitimacy
Of Insurance Lawsuits

PR "

Slate law enforcers arouna
"he co.untr¥ say the antitrust
lawsuits they™ have lodged
against the insurance industry
afe ool political vendettas, as
Ituu-trs bave claimed.

"Anyone would have tc bave
Ihelr herd examined to_engage
In thix_lengthy, extensive “and
expensive “litigation  without
800d reason.' “aaid Jfcuies M.
hannon the Democratic attor-
neﬁ,ge,neral of Massachusetts.
"This is a suit filed by nine
alates. hipartisan. Republicans
and Democrats, after a long in-
vestigation over tbe last “two
ears.

The American Insurance As-
sociation has |abeled the law-
suits a "coordinated, political,
Pubhc relations exercise b%/ a
few altoroeys %eneral.” Other
industry-supported groups say

the lulls are the legal communi-
ty's latest assault against insut-
ers' attempts to reform tbe civil
Justice system

But armed with 100.000 pages
of documents and interviews
wllh nearly 200 peaple on two
continents, law enforcers say
thei are confident and ready to
tackle the multibillton-dollar in-
surance industry.

"The case will be successful
The companies thought they
were so well protectéd under
the McCarran-Ferguson Act that
the¥ did most of vrhat they did
In the open " said Texas Attor-
ney General Jim Mattox, also a
Democrat. "But McCarran-Fer-
PUSOH. says you may not bo¥cott,
ntimidate or coerce. And that's
exactly what they (insurers) did
as an industry." .
~Two weeks ago, officials In
nine states took the first step in
a nationwide offensive against

HOLMES: Three decades in the

oilbusmen made him ver¥ sen-
sug-

sitive to even the faintes
gestion of coliueiort.

ing

VAN OE KAMP: He authorized
the Investigation alter reading
Mr. Holmas" letter and reviewing
tha evidence.

The Letter That Started It
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the ndustry when they accused
more than 30 major "U.S and
British insurers and reinsurers
with conspiracy, boycott and
?ther violation's of “antitrust
aws.

McCarran-Ferguson exempts

the insurance industry from fed-
eral antitrust laws except In
cases of boycott, coercion or in-
timidation. "The federal act al-
lows the national
property/casualty, life and

SEE STATE. PAGE 10A

Where Plot May Have Been Hatched

B) EDWIN UNSWOQRTH
Sn

LONDON - "All the World"*
a Stage’ is the motto embla-
zoned “on the architrave above
most o' the principal doorwaﬁs
o( the Garrick Club, one of the
bandful of select gentlemen's
clubs established tn London.

It might well bave been no-
ticed by the qroup that met in
the club on July 4. 1984. aIIe%ed-
I¥] to hatch thé plot involved in
the antitrust suits launched two
weeks ago by eight US slates
gpsalnst S. “and" British Insur-

The mld-191b century club
building is tbe most |mBre55|ve
on Ibe harrow street of the same
name as the club It was built on
a palatial scale, with the Italian-
ate facade leading to an en-
trance ball capped by a large
domed fanlliht Around the hall
a wide oak staircase whose
walls are lined top-to-boitom
with paintings of past theater
personalitie$ leads up to the
club's smoktog room, reading

The Garrick Club, like the other old and
established London clubs, is a place for
professional men to meet, to dine, to
socialize, and to make contacts.

room. bar. billiard room and li-
brary.

While the scale Is gT. id. the
Interior of the club” hus the
well-used and slightly downtrod-
den look to which S0 many of
the Engllsh.uPpe.r classes "are
accustomed in their own histonc
mansions.

It Is unashamedly a mascu-
line club, with the large propor-
tions of the rooms accentuated
rather (ban lightened by the
dark walls — brown In the
smoking room and burgundg In
the dlnlng room — and an abun
dance of over-stuffed leather
armchairs The atmosphere is
often smoky, a place for meo
uninhibited "by (be presence of
women

men.
Like the other old and estab-

lished London clubs, it is a plare
for professional men to meet, to
dine, to socialize, and to make
contacts Women, although al-
lowed In as guests, are not ac-
cepted as members.

Eveo_if i'iis rule were to
change it could be some years
before a female were to join the
ranks, because the club bas an
elght-rear wailing list.

Unlike the oifier select gen-
tlemen's clubs, the Garrick is
not located in fashionable May-
fair or Belgravia but in Covent
Carden, a location suitable to its
role as a club whose first mem-
bers came largely from the
world of the nearby theaters.

The Duke of Sussev founded
the Garrick In 1831 tor actors,
painters, writers and other art-
Ists. and members over the

ears have included the likes of
harles Dickens, William Thick-
ery and Washington Irving
Many of the Club's near-1.000
members still do come from the
performing and the creative
arts Among them are Sir John
Gielqud and Sir Lawrence Olivi-
er. Writers and journalists also
favor the club.

If reinsurers from Lloyd’s of
London and the company mar-
ket did meel Insurance Services
Office staff at the club to dis-
cuss means of restricting insur-
ance cover in the US. market,
they may well have been in the
Prommn of some of Britain's
op legal and political figures.

_Chancellor of the Exchequer
Nigel Lawson. Foreign Secre-
tary Sir Geoffre}{ owe, the
country's top legal adviser. At-
torney-General” Lord Havers,
and numerous other politicians,
%Jdges and lawyers are mem-
ers Even Prince Charles be-
longs to the Garrick, and his
{ather. Prince Philip, is its pa-
ron.



THE JOLRVAL QF COVVERCE TusCiy. ATl 198

The Sparks That Lit the

Antitrust Suit Fires

Three Men Got Lawsuit Rolling

CONTINUED FROM PAGE 1A

Peo.ple did anything but wring
heir bands* ) ;
Lafayette u a typical, albeit
Prosperous. US town 26 miles
rom San Francisco The com-
mercial cen'.'r is clustered
around the on- and off-ramps uf
the highway, and the town's
23.000 people live an tree-lined
streets leading into the hills
Mr_ Holmés became i' cit
councilman in IfBl shortly aflar
retiring The official sdys his
three decades in the oil business,
most recently «ab Chevron
Corp. made him very sensitive
to even the faintest ‘suggestion
of collusion, and with SJ’Compa-
nies actmq. in concert, 'it dear-
ly loo* ed like antjtrust”
The gray- and white-haired
official says he wondered for
several months alter sending his
letter whether the attorney gen-
eral would take on the case, giv-
en all political disincentives.
The insurance companies make
up one of the largest and richest
lobbying forces 'n California
politics
After several months of tele-
Phone calls, however, Mr.
folmes said he was told that a
state investigation had begun A
few months” later he was told
mat witnesses were being sub-
poenaed under a court order.
Mr  Holmes, who comes from
a family with a long history of
public “service, says he is a
strong believer in ‘the system
When™he heard that, he says, he
knew things were working the
way they were supposed to

John Van de Kamp

John Van de Kamp. 62 yean
old and California's attorney
?eneral alnce,l933_sa{_s he au-
horized the investigation after
reading Mr Holmes™ letter and
reviewing the evidence
~Mr. Van de Kamp. a former
district attorney for Los Angeles
county, is known in California as
an ethical, straight-shooting offi-
cial w:th aspirations to the gov-
ernor's office A graduate of
Dartmouth College and Stanford
Lave School, he "vas re-elected
by a %reater than 2-to-l margin
in 198

Mr. Van de Kamg. _who
comes from a wealthy family, s
known aa a serious and reserved

‘li was an amazing development We went
ofTto London as grade schoolers and came

back as freshmen in college.’
—Toni Dove. AititUM Anomty Gan*r»l, California

person with a record as a mod-
erate liberal

~In 1566 he opposed a tort re-
iorm initiative supported by (be
insurance |ndust(rjy4 which
earned him a rcputdtion as an
insurance-basher. He says this is
undeserved He knew »-ttle
about insurance or antitrust be-
fore becommg attorney general,
he sa¥s, and became 'ou%h’ on-
ly after he understood the is-
sues )

Mr Van de Kamp says his
office became involved m the
insurance antitrust investigation
in 1966 in part because the
Reagan administration has done
littlé in the area of trust busting
and this left tbe responsibility
with the states )

He is quick to point out that
some of those most hurt by the
insurance companies by the al-
leged collusion were the indus-
tEys own agents and brokers
'Companies within the industry
were victimized.' he said

Thomas Do»e

V»here Mr Van de Kamp ap-
pears reserved by nature, his as-
sistant attorney” general. Tom
Dove, seems diametrically op-
posed This is an industry that
was dumb enough to insure the
Titanic after tt'sank." he says,
walking down a_hallway. He
Fwes tne |mﬁresswn he is com-
ortable at the center of a con-
troversy
Mr “Dove graduated from
Berkeley Law School in 1971 and
worked for the law firm of Paul
Weiss. Ftifkind, Wharton L Gay-
rison tn New York where * cit
his teeth doing litigation and an-
titrust work™ In “1973 he was
drawn back to the West Coast
where he joined the criminal di-
vision of the attorney general's
office .
He handled civil lights cases
and an anti-marijuana cam-
{Ja|gn before b_ecomlnag head of
he”state's antitrust division lo

5 Mr Dove says his investi-
?anon into the Insurance indus-
ry started -0 early February of

1986. although It took until May
to understand some of its com-
plexity
The early months were spent
talking to voluntary witnesses,
he soys He called " up brokers
and agents until one source told
him curtly he'd just answered
the same questions for (he attor-
ney generals office in Texas,
tipping him off that other slates
were also interested

H started working closely
with Texas and was Joined in
the foil by New York and Mas-
sachusetts *Wc discussed what
angle works, compared how to
phrase questions, corrected each
other's ‘misapprehensions.* he

say.:

yMr.Dove said his real break
came in October 1986 when Pe-
ter North Miller, the chairman
of Lloyd's ol London, came to
San Francisco to give a speech
on. of all things, the liability in-
surant crisis. Mr Dove served
him with a subpoena

'He was_sSomewhat sur-
ﬁnsed.* Mr. Dove says "No one
ad ever done that to the chair-
man ol Lloyd's. )

In exchange for delaying Mr.
Millers appearance. Mr Dove
was given permission to conduct
voluntary Interviews_in London
over a four-week period He lik-
ens this agreement to swapping
ahyvfhole tribe of Indians for a
chie

What followed was 170 hours
of taped interviews with bro-
kers. agents, reporters, book au-
thors. accountants, former and
d|sdgruntled Lloyd's employees,
and "anyone I could gef my
hands on." which produced a
wealth of evidence. .

"It was an amazing develoF-
ment.” he says 'We went off lo
London as grade schoolers and
came back as freshmen in "val-

ege A
_“In the course of the investiga-

tion, Mr Dove says, his attén-
tion kept returning to the rein-

surﬁnce sid?1 of the business.
e says he soon came .o the
conclusion that Lloyd s and a

few other reinsur
tremendous influence well be-
yond the actual volume of busi-
ness underwritten and that this
influence was being used to con-
trol the market

Although Lloyds and North
Anerican Re. two parties
named in the suit, may only un-
derwrite a small portion of (he
overall business, their levenge
ts enormous because oth*' com-
Panles wont act without their
eadership, he says ‘It's a little
Iike paying ¥0u onIY sell 2r« of
the paint in the world but "if vou
want red you'll have to come to
me." he sjvs

The attorney, who sports a
mustache and wears an nrjjte
HOld and diamond ring on one
and, says the case has left him
2a pounds overweight He s-?/]s
he ‘'spent 117 days out of the
state last year gathering evi-

dence . .

"It's been incredibly tough.’
he says *1 missed both my chil-
dren’s birthdays and missed my
anniversary ‘At times | won-
dered. are”you ever going to
make this come together

Mr. Dovr declined to elabo-
rate on the evidence he has
amassed but said he believes hts
office has a very solid case
‘We'd like to push it to trial as
fast as we can *

Although some pom: out that
colluders don't refuse to seil
their product at any price, as
the insurantc industry often did.
Mr Dove says the industry's
stra_teg%/ was to hold off selling
until 1t could raise premiums
sub,stannally{_ and bring about
major reductions in the Scope of
their responsibilities
~"Then' the cost is down, the
risk is down, the handling is
down and profits are up_What a
wonderful way to go Too bad
itsillegal * °

Mr."Dove said most of the
cases were filed in California
because of the amount nf ¢ I-
dunce collected in the slate and
the laws available in the 5th Cir-
cuit *! can assure you if the law
was superior in Charleston. West
Va, wed all be there/ ,Pe savs,

He says they have filed suit
against the most provable cases
Others fall into gray areas, he
said, and it remains to be seen
how many additional defendants
may be named

Cover Inquiry Leads to Peculiar Incident

By MARK MAGNIER
’ MAGRIARR

LAFAYETTE, Calif - Rich-
ard Holmes, the forn *r Lafa-
%ette mayor whose letter may

ave prompted the largest anti-
trust case to history, says he
doesn't know what the insurance
companies feel about him.

But he says he may bave re-
ceived one small indication re-
cently. .

MT Holmes says his personal
automobilr insurance was due to
expire and he faced a substan-
tial increase from hts insurance
compan¥, so he decided to look
around for an alternative carri-
er.

Over the past several years
he had received letters from the
Hartford Fire Insurance Co. so-
liciting hts husiness and offering
lower premiums Several weeks
ago he called Hartford s_ toll-
free number to get more infor-

mation. A representative, said
the offer was stil! valid if the
%Jllcy was completed by March

Mr. Holmes also found that
Hartford bad a fild on him from
an accidem several years earli-
er At that time he had been hit
broadside by another car whose
driver was insured by Hartford,
and as a result of pa%mg the
claim to Mr. Holmes, fhe com-
pany had extensive information
on fim

On the telephone, the Hart-
ford representative verified
much of the information and
promised to send him the neces-
sary forms so Mr Holmes could
sigh up before March 29

Over the next few weeks. Mr.
Holmes' role as a catalyst in the
huge antitrust suit became bet-
ter known, but he never re-
ceived the promised forms Fi-
nally on March 30. Mr Holmes

«aid. he called Hartford back

In that second phone call a
new Hartford representative
told him the company had no
record of Mr Holmes at all and
told him to look for coverage
elsewhere .

"lsn't that an odd coinci-
dence, he said "Now they can't
find me by name, by quotation
number, by telephone” number or
y US mail zip code. They
didn't offer to send me a new
(form), they didn't oifer to check
with ‘the Supervisor, they just
tdd me to do my business else-
where. It's pure “coincidence, of
course, and you'd never be able
to prove anything, but isn't that
mteresth' )

Mr. Holmes says he has since
gone back to his” old insurance
company A family member told
himit IS probably a better idea

anywia_r. .
AHartford spokesperson said

the incident did sound a little
Pecuhar on the surface but that
he company would look into the
matter further )
Hartford could not provide
comment by lam Monday.
Although” Mr. Holmes" role in
the antitrust lawsuit may not
have endeared him to the insur-
ance Industry, it has won praise
among businessmen and other
members ol his community, he

says. )

"1 would like to express my
great thanks to you for being the
catal){st that precipitated filing
the class action suit against the
insurance Industry, Wrote .ne
businessman in LafaY.et.te "You
should feel very satisfied  that
your time investment in sittin
down to write lo (California Af-
torney General) Van de Kamp
achieved your interest Your
valll#e to the city speaks for it-
self’



States Assert Legitimacy
Of Insurance Lasuits

CONTINUED FROM PAGE 1A

health Insurance Industries lo oper-
ate under a system ol state regula-

tion, .
~Seven states. Alabama. Califor-
nia. Minnesota. Massachusetts
New York, West Virginia and
Wisconsin, filed suit In U'S. District
Court In San Francisco on_March
22. Texas filed its_own suit in State
District Court in. Travis County be-
cause state officials believe the
slate has tougher antitrust and con-
sumer protection laws.

Aritona Joined the federal suit a
day later. Several other states. In-
cluding Florida, New Jersey, Ohio,
Maryland, Connecticut and” Wash-
ington, are considering filing simi-
laf legal actions.

My Mattox, whose second four-
year term ends in 1990. sa.d le
expects about 10 other states to
{om the group of attorneys general
hat has closely followed" the insur-
ance mdustr){_s actions_ since the
commercial liability crisis of the
mid-1980s. )

The civil complaint alle?es that
Insurers used their marke Power
and coercive and manipulative
Pract_lces during the hard market
10 raise prices and restrict the lim-
its of coverage available to In-
sureds. The suit, which includes
names, dates and places, outlines
how officials from major |nsurance
and reinsurance companies alleg-
edly met during this period to ma-
nipulate the market.

The insurance industry has la-

beled the charges "meritless,” mn
founded" and ‘preposterous,”,
. During the insurance crisis, the
mdustrY launched a massive cam-
paut;n 0 _reform the civil_ justice
s%/s em State legislatures in more
than 40 states apﬁ_roved tort re-
form measures, which restrict in-
jured people's ability to recover
damages In court.” Most legal
groupS and attorneys adamantly
0pposed the industry”campaign and
the tort reform measures.

_Insurers have said the skyrock-
eting awards that accident victims
recelve through the court system
contributed to the unavailability
and_unaffordability of Insurance
during the liability crisis.

_Stale law enforcers aren't sur-
piised b}/ the industry's attempt to
dismiss the antitrust lawsuit as an-
other round In the tort reform bat-

tle.

"There's a saymg that when tbe
law and the facts are against you,
you attack the prosecutor,” said a
Spokesman for California Attorney

eneral John Van de Kamp, a
Democrat. "They're (msurers)I try-
ing to explain ‘away the allega-
tions."

_It's very shallow to think that
nine attornéys general In nine dif-
ferent states, most of whom ere not
up for re-election, would file suit
for political reasons." said Darrell
Danigls, a spokesman for the West
\_/|rg|n|a_attorne¥ .general. “That's
liké' sayin _anY hing government
does 15 political. You Rave to con-
sider the context in which it (insur-
ers' remarks) were given."

The grou_P of nipe attorneys gen-
eral that filed suits Include seven
Democrats and two Republicans.
Two officials. Charles "Charlie" G.
Brown of West Virginia and Hubert
H. Humphrey of "Minnesota, are
running for office. Mr. Brown, a

Democrat who, began his first
four-year term in January 1985. is
seeking re-election and Mr. Hum-
phrey,"who_began his second four-
year term in January 1987, is run-
ning for U.S. Senate this November.
Mr Humphrey, a Democrat,
said Minnesota's sujt was not moti-
vated by political interests but by
the numerous complaints the stal
received from constituents who
couldn‘tg%et Insurance coverage he-
tween 194 and 1986.
Businesses and municipalities
couldn't get Insurance hecause It
was Up so high. They had to cut out
activities or”reorganize their way
of doing business,* Mr. Humphrey

aid.

He added that Insurers forgot
where the lines of M-Carran-Fer-
guson ended, _
~ "The industry narrowed their
risk of coverage while sustaining
Pnces at the same level, or higher,
0 preserve their profit structure.'
Mr. Humphrey said. "People forcI;ot
the clear lines of where the
(McCarran-Ferguson) exemptions
apply, that thefe are things they
canriot do. and that the law will be
aggressively enforced They have
t0 live like every other Industry
docs in the marketplace,

Mr. Shannon. Massachusetts’ at-
torne%/ general, agreed that insur-
ers thought they Were shielded by
the federal act. )

"The arrogance of the industry
Is shown in_that they left such a
paper trail. They thought they were
F_rotected from “any antitrust scru-
iny. They made some arrogant and
stupr|d mistakes." Mr. Shannon said.

he invetligation jelled in No-
vember 1986 during a regular
meeting of the antitru'st committee
of the National Association of At-
torneys General, said Lloyd Con-
stantine. chief of the antitrust bu-
reau in the New York Department
of Law. The department is run by
New York Attorney General Rob-
ert Abrams, who will serve as asso-
ciation, president this June.

D_un_n% that meeting, the repeat-
ed liability horror stofies that mu-
nicipalities and businesses were re-
porting from around the country
provided the spark for a focused
investigation. _ _

A core of states, including New
York, California. Texas and Massa-
lusctls, led the Inquiry, which was
P_atterned after previous investiga-
jons conducted under the aegis of
the association of attorneys gener-
al. Staff members zero in"on"prob-
lem_areas during the regular asso-
ciation meetings. Then a group of
states that have the finanCial and
staff resources devote the neces-
sary time and money to lead an
Investigation.

"It's the magnitude of the case,
not the process, that's remarkable,’
Mr. Constantine said. )

After the Initial states file a
suit, other states become privy to
the Information and make their
own decisions about joining the liti-
gation, he added .

Officials believe the federal
suits will be consolidated. Althoygh
a timetable is difficult to predict,
most officials expect pretrial pro-
ceedings o lake up to two years
before jury selection beﬁms.

I'm"sure there will he some
Industry heavyweights and seme
h|ghIKA paid legal minds involved,"
said Mr, Brown, who was West Vir-
ginia's first antitrust director.
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Four Big Insurers Charged With Scheme

To Limit Commercial Liability Coverage

By Pktkk Wai.i.man
And Bkatuick E. Gaih ia
Stnff Reporter* of Tin: W.u.i.R mii.iiJiiim in.m .

Seven slate attorneys general, citing
dozens of alleged secret meetings, dinner
parties and behind-the-scenes threats,
charged four of the nation's largest in-
surers wi»h conspiring to manipulate the
avallabilll> and cost of commercial liabil-
ity coverage.

In separate antitrust lawsuits filed In
federal court In San Francisco, the top
prosecutors of Alabama. California. Mas-
sachusetts, Minnesota, New York. West
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Those Named In Suit

Journal ol Commerce Stalll

The U.S. and British insurers,
reinsurers, trade associations
and insurance brokers named in
the federal antitrust lawsuit in-
clude: Hartford Fire Insurance
Co., Hartford, Conn.; Allstate In-
surance Co., Northbrook, ill.;
Aetna Casualty & Surety Co.,
Hartford, Conn.; and Cigna
Corp., Philadelphia. The Texas
suit also includes: Fireman's
Fund Insurance Co., Novato,
Calif; Liberty Mutual Insurance
Co., Boston; St. Paul Fire and
M arine Insurance Co., St. Paul,
Minn.; Travelers Insurance Co.,
Hartford, Conn.; and USF&G
Corp., Baltimore.

The Insurance Services Of-

fice Inc., a New York-based .

rate-making and advisory trade
association whose recommended
policy forms are used by almost
all U.S. insurers, and the Rein-
surance Assocation of America,
a Washington-based trade group
for reinsurers, were named in
the k’.wsuits.

Domestic reinsurers named
in the complaint include: Gener-
al Re Corp., Stamford, Conn.;
Constitution Reinsurance Corp.,
New York; Mercantile and Gen-
eral Reinsurance Co. of Ameri-

ca, Morristown. N.J.; Prudential
Reinsurance Co., Newark, N.J.;
North American Reinsurance
Co., New York; and W interthur
Swiss Insurance Co., Winterthur,
Switzerland.

Lloyd’s of London syndicates
named in the suit include: Robin
A.G. Jackson; Merrett Under-
writing Agencies Mgt. Ltd.;
Three Quays Underwriting Man-
agement Ltd.; Janson, Green
Ltd.; RA. Edwards and Payne
Ltd.; C.J. Warrllow-Hine &
Butcher Ltd.; Harvey Bowrlng
Ltd.-Murray Lawrence & Part-
ners; K.F. Alder & Others Ltd;
D.P. Mann & Others Ltd; and
Peter N. Miller, who was chair-
man of Lloyd’s at the time.

London market reinsurers
named in the suit include:
Unlonamerica Insurance Co.
Ltd; CNA Re Ltd; Terra Nova
Insurance Co. Ltd; Excess In-
surance Group Ltd.; Kemper Re-
insurance London Ltd; and Con-
tinental Reinsurance Ltd.

Brokers named in the com-
plaint include: Thomas A.
Greene & Co., New York; Bal-
lantyne, McKean & SullivaD
Ltd., London; and R.K. Carvlil &
Co., London.

Virginia and Wisconsin alleged Hint a con-
spiracy of giant Insurance companies
caused Hie so-called liability crisis earlier
this decide by colluding to jack up prices
and limit the scope of insurance coverage.
The basic thrust of the accusations is that
a few of the largest Insurers Jointly pres-
sured Hie rest of the industry to go along
with certain policy-writing changes that
made It much tougher for public agencies,
businesses and nonprofit organizations lo
buy liability Insurance.

Named as defendants In Hie suits were
Hartford Fire Insurance Co.. Hartford
Conn.. a unit of ITT Corp.; Allstate Insur-
ance Co., Northbrook. I11., g unit of Sears,
Roebuck & Co.; Aetna Life &Casually Co.,
also In Hartford, and Cigna Corp.. Phila-
delphia. Also named were the Insurance
Services Office Inc.. a New York-based
trade group, and a number of major Lon-
don-based reinsurance companies and
their U.S. brokers.

In news conlerences across Hie country.
Hie seven attorneys general denounced the
alleged conspirators, blaming them for af-
flicting day care centers, recreational fa-
cilities and other public and private serv-
ices with unnecessary anguish and in some
cases, bankruptcy.

"International conspiracies resulted in
policies so shrunken in scope, so reduced
in value to (lie customer, that they can
hardly be described as insurance at all,"
said New York Attorney General Robert
Abrams.

California's attorney general. John Van
do Kamp, said: "It was the public and the
consumer who paid the price for this collu-
sive exercise In corporate greed.”
Campanies Respod

Aspokesman for Aetna Life called the
action "another political move by political
officeholders who bave consistently op-
posed any and all efforts lo address the
real problems of the nation's liability sys-
tem." The spokesman added that "any
business decisions made by Aetna execu-
tives are made independently.”

Aspokesman for Allstate said the com-
pany hadn't seen the sidt but stressed that
"Allstate Is not now. and never has been.
Involved in a conspiracy to fix prices or
constrain the market."

A Cigna spokesman said the company
doesn't comment on litigation, but pointed
out that Cigna's policy Is to conduct busi-
ness "In conformity with all stale, federal
and foreign antitrust laws."

Stephen Martin, vice president for gov-
ernment relations at Hartford, said,
"These charges are totally without sub-
stance."

In New York, a spokesman for Hie In-
surance Services Office, Hie trade group
that coordinates industrywide policy stan-
dards and that is alleged In the suits to
bave been a focal point of the conspiracy,
called the accusations “"uniounded and
nieiilless." He added that the group lias
“conducted its cneralions properly and le-

gally."
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Fla. Considers Joining
Antitrust Lawsuit

Jowtul of Commorca S¥H oo

TALLAHASSEE, Fla. - Attor-
ney General Bob Butterworth and
Insurance Commissioner Bill Gun-
ter are exploring Florida's options
In light of the recent antitrust law-
suit filed against several Insurance
entities.

The lawsuit alleges that certain
Insurers and foreign reinsurers
conspired to narrow the types of
coverage that were available to
businesses and local government
by revising basic forms, altering
coverage dates, excluding pollution
liability coverage and including
costs for defending claims in cover-
age limits.

“If there Is any evidence that
Indicates that the liability Insur-
ance crisis of the mid-1980s was
aggravated to benefit certain
members of the insurance Industry,
the state of Florida deserves and
demands redress,” Mr. Gunter said.

Although the attorney general’s
office is prohibited from discussing
antitrust investigations, Mr. Butter-

worm said he has assembled a
team of lawyers to determine
whether Florida should Join the
eight states that have filed suit
against the Insurers.

“We know that during the insur-
ance crisis Commissioner Gunter,
through the exercise of his regula-
tory powers and his lobbying ef-
forts with the Florida legislature,
made every c'Tort to minimize the
impact of the coverage changes
that are alluded to in the lawsuits.
To the extent that those efforts
were successful, Florida consumers
may bave suffered limited, if any,
damages alleged in this litigation.
That is one of the areas we have
been and will continue to exam-
ine,“ Mr. Butterworth said.

In addition, Mr. Gunter said the
Insurance Department will be con-
ducting an investigation to deter-
mine to what extent Florida busi-
nesses and public bodies may have
been injured as a result of the al-
leged conspiracy.

4 More
Debate

States
oInIn:

Antitrust Suit

NEW YORK — Representatives
of four states met with New York
officials Tuesday to discuss the an-
titrust lawsuits that have been filed
against major insurance compa-
nies.

The states are seriously consid-
ering whether to join the lawsuits
and are seeking additional infor-
mation.

The New York attorney gener-
al’s office briefed antitrust lawyers
from Connecticut, Ohio, Maryland
and New Jersey on the investiga-
tions that led to the filing of the
suits last week, according to Chris
Braithwaite, a spokesman for New
York State Attorney General Rob-
ert Abrams.

Nine states, including New
York, filed suit last week alleging
that insurers conspired to restrict
coverage and boost prices, result-
ing in severe affordability and
availability problems faced by
businesses, towns and other public
agencies during 1985 and 1906.

Eight of the suits were filed in
U.S. District Court in San Francis-
co. Texas filed in state district
court in Austin.

“We can’t speak for other states,
but the door is certainly open to
others who want to file," Mr.
Braithwaite said.

“Most likely we will be filing” to
join the other stales in the antitrust

‘Most likely we will be
filing. e .It’'sjust a
matter of putting
together the necessary

information for that.’

— John R. Hagerty
Spokesman forW. Cary Edwards
NEW Jersey Attorney Gonaral

challenge, said John R. Hagerty,
spokesman for New Jersey Attor-
ney General W. Cary Edwards. “It’s
Just a matter of putting together
the necessary Information for
that"

Connecticut has requested and
received investigation materials
from Connecticut, said Robert
Langer, Connecticut assistant at-
torney general in charge of anti-
trust and consumer protection.

Ohio wants to determine if Its
own state antitrust laws were bro-
ken by insurers, said Michael
Webb, spokesman for Ohio Attor-
jwey General Anthony J. Celebrezze

M aryland also is asking its
towns about their insurance prob-
lems in the mid-1980s, said Michael
F. Brockmeyer, assistant attorney
general and antitrust division ch'nf.
(AP)
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On ISO Forms

By RUSS BANHAM
AdCqwra S

_ Some former and current slate
insurance regulators say the insur-
ance industry used pressure tactics
trying to t%et them to approve
c_hanPes in the commercial general
liabifity forms used by Insufers.

The” changes In the forms, the
standard liability forms used hy in-
surance companies, are at the cen-
ter of a massive antitrust lawsuit
filed nearly three weeks ago by
ning state attorneys general
against several U.S. and foreign in-
surers, reinsurers, brokers' and
trade associations.

_ The lawsuits accuse the _com?a-
nies of conspiring to restrict th
coverage available under their
standard commercjal liability poli-
cies and using their market power
to Puarantee that no competitor
could sell broader covera?e.

Paul A. “Pete* Synnolt Jr., for-
mer deputy insurance commission-
er_of Virginia from 960 to 1987,
said the Msurance Services Office
Inc. told bim in 1988 that If the
state did not approve new ISO
claims made and occurrence
forms, the insurance market In the
state would dry up.

ISO Is the industry's New York-
based rale-making bureau that al-
|eged|¥ buckled under a threatened
Industry-led boycott to make
changes In Its forms..

“They told us, either you ap-
Erove the forms, or there's no mar-

et (left In V|r?|n|a),* said Mr.
Synnott, currenily an executive
vice president of the Society of
Chartered Property Casualty “Un-
derwriters.

Mr. Synnott added that reﬁula-
tors weré "up against the wall* lo
accept 150's chan?es. o

An occurrence form is a liability
Insurance form that covers losses
that occur during the policy period.
The policy in force when the Injury
or loss oceurs pays the claim, even
If the claim Is made after the poli-
cy has expired. o

A claims-made form la a liabili-
ty insurance form under which tbe
lnsurer I liaple only for those
claims made during the policy pe-
riod. It does not cover any claim
that [s received after the exPna-
tion date of the policy, even It the
accident or event giving rise to the
claim occurred dufing the affective
dates of the policy.

_Some inxurera“on the 1SO com-
mittee examining the forms want-
ed the occurrence form eliminated
entirely and suggested changes In
the claims-madé form, Including
the addition of a retroactive date
provision, a pollution liability ex-
cluilon and a legal defense” cost
exclusion. - ,

1SO's board orlglnally( rejected
the changes, but after a threatened
boycott by U.S. and foreign reinsur-
ers of the previous forms, ISO In-

‘They lold us, either
you approve the forms,
or there’s no market

(left in Virginia).
Deputylnsu@%%%ms TRRAbL:
For Vhpkua IMOto 1987

corﬁorated moat of the Insurers’
changes.

Once fSO approved the new
forms, staff members traveled to
various states to inform regulators
about the proposed changes. Some
re%ulators_ sa}/ that 1SO. and the
InQustry itself, were doing more
than educating regulators.

"There was tremendous pres-
sure on my Stiff to accept the
forms," said New York Insurance
Superintendent James P. Corcoran.

¢ even bad Insureds writing us
saying that they can't get Insurance
because we won't approve the
forms. . .that writing us saying
that they can't get Insura'tce” be-
cause we won't approve the
forms. . .that we were hurting
them* )

New York Is one of aix states
that did not approve the new
claims-made form. )

Mr, Corcoran added thal while
ISO did not threaten him Intg aP-
proving the forma, "It was said to
my stall and innuendoed to me*

“They (ISO) took aim at this de-
Eartment, because of the huge mr:

et that exisla in the slate," Mr,
Corcoran said. 'But they wouldn't
dare come Into m% dffice and
threaten me. I'd tell them, 'If that's
the way you want It, then we all
link together, * )

John' G. Richards. South Caroli-
na Director of Insurance, said that
be received a “tremendous”
amount of correspondence from the
gubhc about the proposed 1SO form
hanges.

"We had many, many consumers
saying to us thaf tbe reason for Its
upiavailability and unafiordability
of liability Insurance coverage w u
because we did not approve the
commercial . %eneral, liability
forma,* Mr. Richards said. *1 mean
they used Uigee words: commercial
general liability forms. Where elat
would they get language like that
than from™ soroeooé In" the insur-
ance industry?*

Jung Bruce, an LSO spr-keswotn-
an, aaid, "We don't sell"insurance,
S0 we can't control Insurance mar-
kets. We were bringing out a new
product with more”precise cover-
age descriptions that could_be help-
ful In addressing availahility
problems.* _ _

‘We weren't taking anything
arny, but were offering another
ne_.d form — the claims-malit,* she
said.



An Industry
That’s Far
Too Cozy

By ROBERT HUNTER

The propertylcasualty Insurance
business Is collusive and far from
competitive. In ‘Invisible Bank-
ers," Andrew Tobias says, this in-
d_ustrY ‘grew up as a massive exer-
ciae In price-fixing.* Every truly
Independent study of insurance has
found that insurers ate too cozy
with each other and with their
state regulators.

Former President Gerald Ford's
Justice Department and fcrmer
President Jlmm% Carter's Antitrust
Commission hoth called for repeal
of the insurer's antitrust exemp-

lion. The U.S. General Accounting
Office found lack of an ‘arms-
length relationship® between regu-
lators and Insurers. More often
than not, GAO adds, state insur-
ance commissioners comr from,
and return lo, tbe insurance Indus-

The last two presidents of the
National Association of Insurance
Commissioners retumned to the In-
dustry as soon as their terms of
office ended. Ed Muhl, the last as-
sociation president, presided over
the %roup's annual meeting last De-
cember alter announcmF e would
80 to work for the Royal Insurance

0. Not one of the other 49 com-
missioners spoke out against the
Implications of this behavior.

he commix.*loners do little to
atop collusion. Price-fixing and oth-
er antl-ccmpeUlive behavior, legal
or illegal, is rampant. _

Under the In ustrP/‘s exemption

from the antitrust [aws._Insurers
may meet and set prices. They can
aLo resist entry from Dew compet-
itor!, split up ma'keta, fix agents’
commissions and otherwise keep
f%nc_es ahove competitive levels.
‘beir television ads look competi-
tive, with slogans Ukr "The Good
Hands People” v». *GU* 1Met Ya."
Behind the scenes, however, they
collude. )

The Industry! protection from
antitrust laws assures imperfect
competition, producing higher con-
sumer prices. The only chink in this
armor is the legal exception allow-
ing antitrust prosecution if insurers
engage in boycott, intimidation or
coercion. _

Starting in late 1954, the insur-
ers crossed even this line, accord-

ing lo a recent lawsuit brought by
nine state attorneys general.

The National Insurance Con-
sumer Organization was convinced
insurers were engaged In unlawful
action in mid-1983 when It wrote to
the U.S Justice Department:

‘Spokesmen (or the reinsurance
Industry have told stale regulators
that they plan lo withdraw en mas-
se if they — the requlators — do
not approve new insurance policy
forms jointly developed by the ré-
insurers and the Industry price-fix-
ing agency gnsurance Services Of-
fice Inc.). These new policy forms
severely narrow the protection pro-
vided to the Insurers' commercial
customers.

‘A well-known insurance com-
pany executive has Justified the
mass departure of Insurers from
medical, toxic waste and directors
and officers liability tines by the
social good' in Tetfting) the "pres-
sures huild In the courts and state
legislatures' to change laws re-
specting . . . liability.
~ 'They have withdrawn from
lines (or risks with experience
ranging from ?ood lo excellent and
which “even the insurers admit
could, and should, Lc written.
~ 'Property/casualty insurance
industry conduct, as explained by
Industry leaders themselves, may
be buta prelude lo a larger cam-
Palgn to force major Indus
ries... to bend to the Interests
and will of insurers. If their means
Include non-exempt Joint antl-com-
pelltive action, however, then you
may hold the key to Important pub-
lic protection. | urge you to investi-
gate, to ascertain whether the fed-
eral antitrust laws are beiog
violated."

We got no respanse, so we wrote
again on March 31, 1986, offering
cousidarable evidence of collusion.

On April 22, 1988, Douglas Glns-
burg, the unsuccessful Supreme
Court nominee, responded to the
consumer group's appeal on behalf
of the Justice Department's Anti-
trust Division, He said the Federal
Trade Commission had Investigat-
ed the charges In our letters and
wst “unable to find any evidence of
collusion*

~ We_later discovered that FTC
investigators did not Interview a
single witness or subpoena a single
document. The FTC staff said the
Investigation was merely a litera-
ture search. _
There Is no argument collusion
has taken place; even the insurers
admit that. The only debate Is
whether It was legal under the an-
titrust exemption. The courts must
decide that. But Congress should
end the debate and make anti-com-
?ennve_ collusion illegal by ending
he antitrust exemption,
~In recent congressional hear-
ings, the Industry claimed that in-
surance companies are fully com-
petitive aod never, never _engaPe In
anti-competltive behavior. [f It
wants to prove It, all insurers have
to do Is waive their defense that
their actions were legal under their
eiemption from the antitrust laws.
Any takers?

Robert Hunter is gresident ot the
Natjons| Insurance Consumer Or-
ganization.
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ichard F. Hoimes had a problem, and
hewrotehisstateattorney general for
help. Holmes, the former mayorofthe
northern California town of Lafayette,
complained that 80 companies had denied
his town liability insurance forclaimsover
S500.000. "This strangely uniform action
defied ratioral explanation,” Holmes says.
"It smacked ofcollusion.” Another Califor-
nia town, Huron, also had insurance
trouble. It had to shut down its police de-
partment forsix monthswhile working out
a self-insurance plan. Crime rates jumped
as crooks took advantage of the poky re-
sponse time of the Fresno County sheriffs.
Lafayette and Huron were not alone:
hundreds of other towns and cities were
complaining about declining coverage.
Last week the states took action. Eight at-
torneys general filed a massive antitrust
suit against several of the biggest U.S. in-
surance companies, atrade association and
even insurers with Lloyd’s of London. The
suitalleges"an international conspiracy to
manipulate the insurance market," says
California Attorney General John Van de
Kamp. The states (Alabama, Arizona, Cali-

The Boutique Banks Bag Another Big Star

O n Wall Street, big doesn't
seem so beautiful any-

banks

are losing talented

JAMbAU W]LS>0.S-.SK*.->*LtK

Leaving cops, firemen and other local employees uncovered: Huron"s police department

fornia, Massachusetts, Minnesota, New
York, West Virginia and Waisconsin)
charge the insurance giants used illegal
pressure to force the restofthe industry to
curtail liability insurance to business and
local governments. Insurance Services Of-
fice (ISO), the 1,400-member trade associa-
tion, called the charges "meritless.”

W hile the detailsofthe suitare complex,
the basic allegations are simple. The suit
alleges that insurers wused "boycotts,
threats, intimidation" and other tactics to
change industry practices. The companies
allegedly pressured the ISO tosharply lim-
it "long tail" claims—those that come to
light long after the initial damage is done,
as in toxic-waste cases. The states also
charge that industry leaders, including

Hartford Fire Insurance Co., Allstate, Aet-
na Casualty and Surety and Cigna, strong-
armed other insurers to eliminate cover-
age for pollution liability and reduce other
forms of coverage. The states allege con-
spirators threatened to cut ofTcompanies’
"reinsurance"—protection for their own
liability risks. Proving a case could be
tough, since the government has allowed a
degree ofcooperation among insurerssince
1945, when itexempted them from federal
antitrust laws. But Van de Kamp says the
industry’s actions have gotten "way over
the line."

The lawsuit is only the latest gust in the
storm over liability insurance. Consumer
advocates charge that the industry raised
rates and canceled coverage to make up for
losses that were largely self-in-
flicted. Through the 1970s,
firms raked in profits from in-
vestments and used them to
subsidize cutthroat price com-
petition. When investment in-

more. Battered by the mar-
ket crash and bitter inter-
nal disputes, big investment

NANCY MORAN-OUTUNE
An 'intellect' hire: Stockman

people—often tosmaller, pri-
vate investment boutiques.
Inearly March former Feder-
al Reserve chairman Paul
Volcker snubbed major firms
and joined Wolfensohn & Co.
Now David Stockman, the
wunderkind who went to the
woodshed as Ronald Rea-
gan’sbudgetdirector, has left
Salomon Brothers tojoin the
Blackstone Group. 1.
Blackstone, headed by for-
mer commerce secretary Pe-
ter G. Peterson, invests in
friendly takeovers and cor-
porate restructurings. Pe-
terson recruited Stockman,
says one partner, for-"his

intellect." He also shares come drooped in the mid-1980s,
the firm’s world view: that the reduced premiumscouldn't
U.S. trade deficits will per- make up for the losses.

sist, driving the dollar down
further and making U.S. as-
sets even cheaper for Japa-
nese investors. Blackstone
hopes to capitalize on the
buying binge, as it did by
representing Firestone Tire
& Rubber when Japan’s
Bridgestone bid for the U.S.
firm’s tire operations recent-
ly. Stockman says he will
delve into "strategic issues
that corporations now have
to grapple with." For many
U.S. firms, that means decid-
ing when to sell out to Ja-
pan, and at what price.

Insurers blame the liability
crisis on a proliferation of law-
suits. They cite studies like a
March 1987 Justice Depart-
ment report that rejects collu-
sion as a culprit. Says Blair
Childs, executive director of
the American Tort Reform As-
sociation, "It is ironic that the
attorneys general’s solution to
the liability crisis is to file an-
other lawsuit." With the indus-
try digging in its heels, towns
and cities across America may
have to go partially uncovered
foryears as they await the out-
come of the suit.

John Schwartz with
Judy Howard <nSan Francisco
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ichard F. Holmes had a problem, and
hewrote hisstate attorney general for
help. Holmes, the former mayorofthe
northern California town of Lafayette,
complained that 80 companies had denied
his town liability insurance forclaimsover
S$500.000. "This strangely uniform action
defied rational explanation,” Holmes says.
"lItsmacked ofcollusion.” Another Califor-
nia town, Huron, also had insurance
trouble. It had to shut down its police de-
partment forsix months while working out
a self-insurance plan. Crime rates jumped
as crooks took advantage of the poky re-
sponse time of the Fresno County sheriffs.
Lafayette and Huron were not alone:
hundreds of other towns and cities were
complaining about declining coverage.
Last week the states took action. Eight at-
torneys general filed a massive antitrust
suit against several of the biggest U.S. in-
surance companies, atrade association and
even insurers with Lloyd's of London. The
suitalleges "an international conspiracy to
manipulate the insurance market," says
California Attorney General John Van de
Kamp. The states (Alabama, Arizona, Cali-
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fornia, Massachusetts, Minnesota, New
York, West Virginia and Wisconsin)
charge the insurance giants used illegal
pressure to force the restofthe industry to
curtail liability insurance to business and
local governments. Insurance Services Of-
fice (1ISO), the 1,400-member trade associa-
tion, called the charges "meritless."”

W hile the details ofthe suit are complex,
the basic allegations are simple. The suit
alleges that insurers wused “boycotts,
threats, intimidation"” and other tactics to
change industry practices. The companies
allegedly pressured the ISO to sharply lim-
it "long tail" claims—those that come to
light long after the initial damage is done,
as in toxic-waste cases. The states also
charge that industry leaders, including
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Hartford Fire Insurance Co., Allstate, Aet-
na Casualty and Surety and Cigna, strong-
armed other insurers to eliminate cover-
age for pollution liability and reduce other
forms of coverage. The states allege con-
spirators threatened to cut offcompanies’
"reinsurance"—protection for their own
liability risks. Proving a case could be
tough, since the government has allowed a
degree ofcooperation among insurerssince
1945, when itexempted them from federal
antitrust laws. But Van de Kamp says the
industry’s actions have gotten "way over
the line."

The lawsuit isonly the latest gust in the
storm over liability insurance. Consumer
advocates charge that the industry raised
rates and canceled coverage to make up for
losses that were largely self-in-
flicted. Through the 1970s,
firms raked in profits from in-
vestments and used them to
subsidize cutthroat price com-
petition. When investment in-
come drooped in the mid-1980s,
the reduced premiumscouldn’t
make up for the losses.

Insurers blame the liability
crisis on a proliferation of law-
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Volckersnubbed major firms
and joined Wolfensohn & Co.
Now David Stockman, the
wunderkind who went to the
woodshed as Ronald Rea-
gan’sbudgetdirector, has left
Salomon Brothers tojoin the
Blackstone Group. 1. >m
Blackstone, headed by for-
mer commerce secretary Pe-
ter G. Peterson, invests in
friendly takeovers and cor-
porate restructurings. Pe-
terson recruited Stockman,
says one partner, for.“his

further and making U.S. as-
sets even cheaper for Japa-
nese investors. Blackstone
hopes to capitalize on the
buying binge, as it did by
representing Firestone Tire
& Rubber when Japan's
Bridgestone bid for the U.S.
firm's tire operations recent-
ly. Stockman says he will
delve into "strategic issues
that corporations now have
to grapple with." For many
U.S. firms, that means decid-
ing when to sell out to Ja-
pan, and at what price.

-

suits. They cite studies like a
March 1987 Justice Depart-
ment report that rejects collu-
sion as a culprit. Says Blair
Childs, executive director of
the American Tort Reform As-
sociation, "It is ironic that the
attorneys general’s solution to
the liability crisis is to file an-
other lawsuit." With the indus-
try digging in its heels, towns
and cities across America may
have to go partially uncovered
for years as they await the out-
come ofthe suit.

John Schwartz with
Judy Howard in San .F/rncisro
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ies change thelr coverage—and Improve safety

'm young man was playing in the
fJA deep end of a "wave pool" at a
11 B Florida water park. Suddenly his
head dropped under water. He be-
t r Wm gangaspinganddesperately flail-
ing his arms in the air. Several seconds
later a lifeguard noticed him, jumped in
and pulled him out. Back at poolside, the
young man looked much better. In fact, he
was fine. He was faking.

This was no teenage prank. It was an
insurance audit. The young man was a lo-
cal college student hired last summer to
testthe water park's lifeguards. W hatkind
of insurance company would stage a
drowning? One set up by the water parks
themselves, Ten of them formed the com-
pany in 1986 because they had no choice:
their insurance had become too expensive
or been canceled.

Stung by the insurance crisis of the past
decade, thousands of other companies, cit-
ies and professionals have followed a simi-
lar route, opting for what is often called
self-insurance (chart). Some companies
simply "go bare,” paying claims straight
out of their budget. Others have banded
together to form new companies or "risk-
retention groups"—insurance pools for
firms or professionals that share similar
risks. Between 10,000 and 20,000 local gov-
ernmental entities are now self-insured,
two-thirds of them having switched since
1985. Four years ago about 20 percent of
U.S.-insurance dollars went to "nontradi-
tional"” plans. Now analysts estimate that
35 percentdo, and by 1990 halfthe market
may beself-insured. "Byjacking up ratesso
much, the insurance companies really shot
themselves in the foot,” says Jay Angoffof
the National Insurance Consumer Organi-
zation, a group cofounded by Ralph Nader.

Traditional insurancecompaniessay the
rate hikes and cancellations were due not
to unfairness or inefficiency but to a dra-
matic rise in lawsuits. While they concede
that the business lost to nontraditional in-
surance may never be recaptured, they are
hopingthatarecentdrop in rates may stem
the slide. But the insurance crunch left
large gaps in coverage, and alternative
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Salety INCENtives: The Kemin plant in lowa
(above), the Loma Linda day-care center

plans have been the only way to fill them.
Considerthe Olympics. Many who watched
the freestyle skiers flipping and twisting in
Calgary last week must have expected a
few necks to get broken. Traditional insur-
ance companies have had the same reac-
tion, refusing to provide coverage for free-
style skiing even though the sportactually
has a low accident rate. Until days before
the 1986 world championship, the Ameri-
can team couldn'tfind insurance. "Day and
night I was begging, scrambling, calling
anyone out there," says Howard Peterson,
secretary-general of the U.S. Ski Associa-
tion. Peterson eventually gotcoverage, but
othersportsdecided toavoid the hassles. In
April 1986 the U.S. Olympic Committee
broughttogether35athletic associations to
form an insurance “"captive." Instead of
sending premiums to an insurance compa-
ny, they pay the subsidiary, which provides
them with coverage.

Once self-insured, companies often be-
come safety zealots. The incentive: fear of
lawsuits they will have to absorb directly.

mm

After United Medical Corp. opted for self-
insurance, it installed a safety feature on
its Trotter Treadmills to prevent elderly
users from losing their footing when it ac-
celerated. Last year the Seventh-day Ad-
ventist Church began making its West
Coast facilities absorb the first $25,000 in
any liability claim. Italso introduced tough
newsafety standards. Church camps began
forbidding small kids to ride large horses,
and better-trained attendants were hired
forday-care centers like the new facility in
Loma Linda, Calif. The measures helped
cut claims in half. After Dallas insured
itselfinM ay 1985, thecity started checking
the traffic records ofall its 14,000 employ-
ees so they could keep drunk drivers from
driving on city business. It removed high-
diving boards from city pools, began
monthly testing of fire sprinkler systems
and repaired city buildings faster. "The
key to being successfully self-insurod is
dedication to preventing loss,” says Mark
Ferraro, a former risk manager for Dallas.
"Ifyou’re not dedicated to this, self-insur-



ance will be the largest nightmare any city
ever got itself into.” Even minor changes
add up.In Virginia Beach, Va., risk manag-
ers discovered that fairways at a proposed
municipal golfcourse would make nearby
housesvulnerable to aerial attack from the
town's less gifted golfers. The city moved
the holes.

When companies or cities join together
to pool risks, peer pressure is a powerful
goad to efficiency. After all, ifone company
in a poolgetshitwith a big lawsuit, itdrains
the whole fund and everyone Icses. Mostof
the groups hire consultants to assess the
reliability ofcurrentand potential partici-
pants. A risk-retention group for liquid-
propane-gas distributors and dealers sends
inspectors to scour company parking lots
for cigarette butts. "I started in the busi-
nessin 1950and I've never had asthorough
an inspection as the people from the risk-
retention group did,” says Bill Jeliison of
Alliance, Ohio. Some police forces have
been pressured to cutdown on car crashes.
"Youwon’'tsee the Hollywood type ofpolice
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chase anymore,” says Richard Turnlund,
the city manager of Newark, Calif., which
hasjoined a San Francisco-area pool.
Why don’tall traditional insurance com-
panies go to similar lengths? In theory,
they set rates strictly according to risk. In
practice, during much of the 1980s many
insurance companies succumbed to "cash-
flow underwriting.” Maintaining a steady
stream ofpremium payments thatcould be
invested ata high return took priority over
precise,case-by-case measurementofrisks.
As a result, insurance rates skyrocketed
even for companies or cities that had no
increase in accidents or lawsuits. The in-
surance industry admits such cases exist-
ed, but claims that a nationwide "lawsuit
crisis” was to blame. W hatever the cause,
those that have switched to self-insurance
believe they are now better protected
against wild insurance cycles. Sometimes
italso saves money. When hundreds ofun-
insured New Jersey barsjoined togetherin
February 1987, their premiumswere cutin
half. Self-insured companies say that be-
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LARRY BARNS
Pub precautions: A N.J. bar

cause they know their business-
2 es so well, they are likely to
fight frivolous lawsuits. Tradi-
tional insurers would "bungle a
$5,000 claim and make it a
$50,000 [claim]," says David
Bossman, president of a group
set up by companies in the feed
industry including lowa's Ke-
min Industries, Inc.
Self-insurance can also mean
self-destruction. Companies
that go bare without tucking
away money can be wiped out
by a mammoth lawsuit. Gov-
ernment regulation of nontra-
ditional plans is loose. To get
tax breaks, most captives used
to be established in the Cayman
Islands or Bermuda, beyond
the reach of U.S. laws. In 1986
Congress made forming risk-re-
tention groups easier by allow-
ing them to register in one state and prac-
tice nationally without adhering to other
states’ rules. Some state insurance com-
missionerswarn thatgroups may betempt-
ed to lower their premiums prematurely.
Unlike many insurance companies, if they
go belly up the state won't step in to pay
injured plaintiffs. Municipal pools may
also face problems. Investigations by Busi-
ness Insurance magazine and a major ac-
counting firm revealed that a huge Michi-
gan insurance pool for 256 public entities is
underfu: led by as much as $21.5 million.
For all the uncertainties, most self-in-
suied cities and firms say they'll stay that
way. They like the freedom of calculating
theirown risks. "The insurance companies
have castus tothe wolves more than once,"
says Robert Esenberg, risk manager for
Virginia Beach. "We’ve got to get control
over our own destiny." As long as those
memories remain strong, the market for
self-insurance will keep growing.

<

Steven Waldman with Daniel Shapiro
in Houston and Tom Schmitz in San Francisco
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The Product
Liability
Dilemma

By William T. Waren

U nhappy with the headline-making results of state
court decisions in product liability cases over the past
25 years, many state legislators, members of Con-
gress and businessmen are attempting to reform the legal
rules that define the liability of manufacturers and merchants
for product-related injuries.

Famous product liability cases of the past 25 years include
the suits against the manufacturer of the Daikon Shield, an
intrauterine contraceptive device, alleged to have caused
infections and spontaneous abortions resulting in thousands
of injuries and many deaths. Another famous product
liability case involved the alleged "exploding gas tank" of
the Ford Pinto. A jury in the Pinto case levied a multimillion
dollar judgment against Ford when it found a design defect
responsible for the death of a woman and severe burns
suffered by a child. Other well-publicized cases involved
flammable baby pajamas, toxic shock syndrome resulting
from an alleged design defect in tampons, and injuries result-
ing from alleged design defects in Japanese-manufactured,
all-terrain vehicles.

Perhaps the most significant claims for deaths and injuries
were raised by persons exposed to asbestos. Juries since the
early 1970s have awarded large judgments to shipyard
workers, asbestos workers and others exposed to the
substance who subsequently developed cancer and lung
diseases.

According to product liability reformers, these well-
publicized cases are only part of a widespread problem.
They assert that the state courts over the past 25 years have
deviated from a standard of liability based on the defendant's
negligence. The results are said to be unfair and excessive
judgments against corporations—judgments that push small

William T. Waren is a senior program director in NCSL's Washington.
D.C. office. Brenda Trolin, senior staff associate, NCSL, Denver, con-
tributed research for this article.
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Are product liability
judgments excessive?
Are victims rights
endangered? Is there
middle ground?

firms to bankruptcy, reduce the capacity of large firms to
compete internationally, and drive up the cost of property
and casualty insurance for everyone.

In response to this outcry, in 1987 several state legisla-
tures enacted statutes to protect manufacturers and sellers
from what are perceived as excessively harsh common law
standards of product liability. For example, the California
Legi'lature acted to prohibit recovery based on "strict
liability" as opposed to the manufacturer's negligence for
injuries associated with inherently unsafe products including
tobacco, alcohol, sugar and butter. The Missouri General
Assembly adopted a comparative negligence standard for
use in product cases and established a "state-of-the-art"
defense for manufacturers and sellers. New Jersey enacted
acomprehensive product liability reform bill that strength-
ens manufacturers' defenses and limits punitive damages,
among other provisions. Ohio also enacted a comprehensive
bill, limiting joint and several liability and reducing awards
by the amount of benefits received by plaintiffs from
collateral sources. Georgia, Montana, Nevada, North
Dakota, Oregon and Texas were also among the states
adopting product liability legislation in 1987. Not all of this
legislation effected sweeping changes in product law, and
many legislatures defeated or declined to take action on
product liability bills. But, according to Diane Swensen,
legislative director of the American Tort Reform Associa-
tion, "In 1988 there will be at least 10 states working on
product liability and I think there will be more as the battle
gets going."

Congress was also busy in 1987, seriously considering
legislation that would pre-empt state product liability laws.
A subcommittee of the U.S. House Energy and Commerce
Committee reported out a bill, H.R. 1115, m December 1987
that would set limits on the liability of manufacturers under
state law. The support of the powerful chairman of the
House Commerce Committee, John Dingell of Michigan,
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ensures that the bill will receive serious attention in Congress
in 1988.

One important reason for continued legislative activity
on product liability reform is the persuasive testimony
presented in state legislative and congressional hearing
rooms by businessmen who have been sued. W hat follows
is the story of Robert D. Rogers, senior vice president of
Lubbock Manufacturing, as told to the U.S. Senate Com -
merce Committee and to State Legislatures magazine.

In 1977 a Texas jury returned a verdict against the
Lubbock Manufacturing Company, a truck-trailer manufac-
turer, in a product liability action. The case arose when in
1975 the driver of a tractor-trailer carrying propane gas
swerved to avoid a car. The trailer turned onto its side,
smashing into a bridge abutment. When the point of the
bridge pierced the tank, the propane gas exploded, killing
or injuring several people.

The injured persons and the families of the deceased sued
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Lubbock alleging that its transport trailer was defectively
designed. According to .he plaintiffs, the trailer's center of
gravity was too high. These charges were denied by Rogers
who says, "Lubbock, trailers have the lowest center of gravity
of any in the industry."”

Nonetheless, Rogers testified that Lubbock Manufacturing
faced a $20 million judgment—the limit in its liability
insurance policy. The cost of liability insurance and lawyers'
fees after the accident, he said, ultimately drove Lubbock
out of business.

"My family and I,” Rogers said, "had nothing but the
deepest heartfelt sympathy for the victims of this terrible
tragedy. Yet the consequences to my family and our busi-
ness only compounded the tragedy. The demise of Lubbock
M anufacturing Co. did not benefit anyone. In my mind, it
was the lawyers and our current legal system that must be
held responsible for the bankruptcy of the business my
family struggled to maintain for over 50 years."

Robert Rogers' story is not isolated, according to the
N ational Association of Manufacturers. NAM says the
machine tool industry has shrunk by one quarter over the
past decade, in part because of product liability lawsuits.
The general aviation industry has reduced employment by
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66 percent, and NAM claims product liability suits are an
important reason for the industry's decline, Today, there
are two manufacturers of football helmets in the United
States, down from 18 just a few years ago. According to
NAM, product liability suits are to blame.

T he Chamber of Commerce of the United States con-
tends that product liability suits are a major cause
of the liability insurance crisis. Representatives of the

Chamber have testified that the affordability and availability

of product liability insurance are "the result of problems ihat

businesses face with our current tort system." W hile liability
insurance rates have stabilized, Thomas A. O'Day, vice
president of the Alliance of American Insurers, reports that
commercial liability losses grew 621 percent from 1967 to

1984.

The appropriate response by state legislatures and Con-
gress, according to associations representing manufacturers,
small businesses and insurers, is general tort reform and
specific reforms aimed at the product liability system.

The recommendations for general tort reform are familiar
to most state legislators: caps on damage awards, limits on
punitive damages, limits on joint and several liability,
reduction of judgments by the amount of compensation
received by plaintiffs from collateral sources and shorter
statutes of limitation.

Some proposed reforms, however, are aimed very specif-
ically at product liability actions. For example, shorter
statutes of repose, which are based on the life of the product
rather than the date of injury, would limit suits where a
product has reached a certain age. This reform issupported
by the rationale that a manufacturer ought not to b:-
responsible for the failure of a 15- or 30-year-old product.
Similarly, reforms aimed at bolstering the potential legal
defenses against suits may be particularly relevant in product
cases. Defenses of "contributory negligence” and "misuse or
abuse of the product” may effectively limit the manufac-
turer's liability in many cases even where a prima facie case
has been made by the plaintiff. Barring evidence of manufac-
turers' "subs.quent remedial measures" is said to be par-
ticularly appropriate in product cases because allowing
introduction of such evidence may tend to penalize firms
making good faith attempts to improve the safety design
of their products.

The most significant tort reform specifically aimed at
product cases is a rollback of strict liability. Although
product liability actions may be brought under a negligence
orawarranty theory, the wave of successful product liability
actions in asbestos, automobile design and toxics cases
coincided with the development by state courts of a third
theory of product liability, so-called strict liability for
manufacturing or selling a defective product hat is un-
reasonably dangerous.

Strict liability had its modern origins in a 1963 California
case, Greenman vs. Yuba Power Products. The plaintiff in
that case was injured severely when using a pcwer lathe.
He clamped a piece of wood into the lathe, and when he
began using the machine the wood flew out and struck him
on the head. The defendant failed to give notice within the
time specified by California law for suit under a warranty
theory. But Chief justice Roger Traynor wrote for the



California Supreme Court that a "manufacturer is strictly
liable in tort when an article he places on the market,
knowing that it is to be used without inspection for defects,
proves to have a defect which causes injury to a human
being.” The rule in Yuba Products was codified in Section
402A of the Second Restatement of Torts, a highly influential
legal research and reference publication of the American Law
Institute, and subsequently was widely adopted by state
courts.

Strict liability is not supposed to be absolute liability, but
the scope of liability is broader than under a negligence
theory. Negligence requires some showing that the defendant
knew or should have known about the danger. Strict liability
avoids this difficult inquiry. It focuses on the product itself
rather than the conduct or state of mind of ihe defendant.
In most jurisdictions, the plaintiff need only establish that
the product is both defective and unreasonably dangerous.

Critics of strict liability allege that as applied by judges
and juries it often amounts to no-fault or absolute liability.
Alabama state Representative Perry O. Hooper Jr. says that
"the courts have attempted to make manufacturers, in effect,
the insurers of product-related injuries. This results in an
entitlement mentality. Individuals should be more self-
reliant.” Liability, Hooper says, should be found only w *re
there is fault as defined by traditional concepts of negligence
including the traditional concept that requires, as an element
of culpability, proof that the defendant made a conscious
choice resulting in the plaintiff's injury.

Frustrated by their perception that the pace of state
product liability reform —on strict liability and other major
reforms in particular—has been too slow, and concerned
that uniform standards of product liability will never be
adopted state-by-state. Hooper and many others in the tort
reform movement support proposed federal product liability
legislation "so long as tough tort reform laws in the states
are protected.”

The National Association ot Manufacturers reported to
Congress that "the impact of the current 50 state product
liability laws has been devastating—product prices have
increased, products have been discontinued, innovation has
been slowed, plants have closed, and thousands of Ameri-
cans have lost their jobs."

Consumer groups disagree with such criticism of state law.
They assert that "state product liability law is the backbone
of consumer protection in our market economy. Product
liability disciplines the marketplace by forcing those who
make defective products to pay for the injuries their products
cause." According to Pamela Gilbert, a consumer advocate,
the reforms proposed "would unfairly and cruelly deny
victims.. .their rightful compensation, and it would create
a more dangerous society for everybody because of reduced
incentives to fix or recall defective products.” These views
are shared by other opponents of product liability reform
often including mem"' .ts of the plaintiffs' bar, labor unions
and victims' groups.

J ust as the case for product liability reform is often
presented in the form of case histories of individual
businessmen who have suffered in product litigation, so
the case against product liability reform is often presented

in the form of case histories of individual plaintiffs.

Take for example Gryc vs. Dayton Hudson, the case of
the 4-year-old girl who suffered second and third degree
burns that, according to the Minnesota Supreme Court,
permanently scarred her "arms, chest, breasts, stomach,
back, neck and chin." She was wearing pajamas made of
a cotton material called "flannelette.” As the court reported
the facts, when the little girl reached over an electric stove
burner to turn off a ringing timer, her flannelette pajama
top burst into flames.

The little girl's parents brought a product liability action
against the manufacturer, claiming that because the pajama
top was made with flammable cotton that had not been
treated with fire retardant, it was an unreasonably danger-
ous, defective product. The manufacturer, they said, should
therefore be strictly liable for compensatory and punitive
damages.

The trial court entered a judgment on a jury verdict of
$750,000 compensatory damages and $1 million in punitive
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damages. In 1980, the Minnesota Supreme Court upheld the
judgment. Consumer groups hailed it as a landmark
decision. According to Public Citizen, a consumer group
founded by Ralph Nader: "Subsequent to Gryc and similar
cases, flannelette was taken off the market and federal law
was amended to provide stronger flammability standards
for children's sleepwear." State court cases like Gryc, accord-
ing to consumer advocates, have been a major factor in the
reduction of accidental deaths and injuries in the United
States in recent years.

Opponents of product liability reform dispute the allega-
tion that judgments and settlements in product liability cases
have contributed significantly to the liability insurance crisis.
Bob Hunter, president of the National Insurance Consumer
Organization, claims that the crisis in the availability and
affordability of liability insurance that struck in 1984 was
"a manufactured crisis intended to bloat insurer profits and
reduce victims' rights." Hunter blames the 1984-86 insurance
crisis on the fluctuations in the insurance cycle, aggravated,
he says, by reckless premium cuts and overreliance on
investment income at the top of the cycle in 1981-82. He
also believes that the industry's monopoly practices push
up property and casualty insurance costs, particularly at the
bottom of the cycle, and he calls for Congress to repeal the
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industry's exemption from federal antitrust laws that
prohibit price-fixing, market allocations and similar collusive
practices. To Hunter's mind, "The crisis is within the
insurance industry, not the courts."”

Many product liability reform proposals are alleged to
arbitrarily cut off the rights of victims. State Representa-
tive Jeffrey J. Teitz, chairman of the Rhode Island House
Judiciary Committee, maintains that "of all the proposed
tort reforms, caps on recovery are the most invidious
because they take compensation away from the most severe-
ly injured persons who have already gone through the legal
process and proven their case." Opponents say limits on
punitive damages would strip the courts of an important
tool for deterring corporate wrongdoing. As for limits on
pain and suffering awards, a Daikon Shield victim replies
that "unless you have actually been in the situation of losing
your most valuable possession as a woman, your fertility,
you cannot understand that there is a great deal of pain and
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suffering in addition to the physical injury. The psycho-
logical effect is quite severe and it warrants attention.”
According to Teitz, "tort reform should be aimed at rc 'acing
transaction costs within the legal process, not reducing
compensation to victims."

Jo Ann Doroshow, an associate of Ralph Nader at the
Center for the Study of Responsive Law, explains that con-
sumer groups oppose limits on joint and several liability.
She says that "where you can't locate all the defendants, it
is fairer for a defendant who is culpable to bear the cost of
the tort than to place th?' burden on the victim."

According to Bob Lembo, who represents the Association
of Trial Lawyers of America, additional manufacturer
defenses based on misuse of the product or conformity with
government safety standards would be excessively restric-
tive. Lembo says the current test in state law for misuse,
whether it is "foreseeable” by the manufacturer, works well.
It may be misuse of a product for a child, or an adult for
that matter, to stick his hand in a window fan, but manufac-
turers can foresee the probability that people might do it
unless a protective cage covers the fan. And. they say,
manufacturers should be strictly liable if they fail to install
such a safety device. Lembo says that "judges usually recog-
nize misuse and deal with itby giving the jury appropriate
instructions.” Similarly, Lembo maintains that government
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safety standards, such as Food and Drug Administration
approval, should not determine the issue of product safety.
"Right now, evidence that a product met government safety
standards is admissible. It is a tough burden for the plain-
tiff's anorney to get over. You have to prove that the stan-
dards were in idequate or that the hazard was outside the
scope of the government regulatory process.” The flannelette
baby pajamas in the Gryc case, consumer groups point out,
met government standards.

According to Doroshow, shorter statutes of limitation or
statutes of repose cut off victims' rights, even where a
product such as an elevator is designed or warranted to
operate safely for long periods of time, or where the latency
period of the harm islong, for example, where workers have
been exposed to asbestos, radioactive material, or some
other toxic or carcinogenic substance.

In particular, consumer groups and trial lawyers object
to a rollback of strict liability. In defense of strict liability,
consumer groups assert that "because the victim must prove
that the product was dangerously defective in order to
prevail, the product itself stands as a surrogate for the
dangerous or wrongful conduct that led to the product's
design, manufacture and marketing." Says Senator Ernest F.
Hollings of South Carolina, "Strict liability is not absolute
liability. The injured product user must prove that the
product was defective in such a manner as to be unreason-
ably dangerous.” Consumer groups maintain that a tradi-
tional negligence standard would be inadequate in product
cases because of the difficulties involved in producing
evidence about the manufacturer's conduct and state of
mind.

Opposition to federal pre-emption of state product liabil-
ity laws comes from a different quarter. Some opponents
of federal pre-emption favor tort reform at the state level
or may have no view on its merits. Their concern is about
the effect on our federal system if the national government
assumes from the states major responsibility for the law of
torts. Chief Justice Harry L. Carrico of the Supreme Court
of Virginia testified before the U.S. House Energy and
Commerce Committee, "State courts and legislatures are
well-situated to determine the social and economic impact
of present law on their own communities, and many legis-
latures already are immersed in product liability issues.”

Regardless of what happens in W ashington, D.C., states
will continue through 1988 to consider tort reform and
product liability reform legislation. Carefully weighing the
arguments of proponents and opponents of product liabil-
ity reform, legislatures generally have taken an experimen-
tal approach, cautiously enacting tort reforms in the hope
of helping the competitiveness of manufacturers and
reducing insurance costs, while attempting to preserve the
essential rights of plaintiffs. It is reasonable to expect legis-
latures to cc 'l ue in the same mode of careful, step-by-
step consideration of the issue.

Senator Robert G. Frey of Kansas perhaps spoke for many
of his colleagues across the country when he noted, "The
issue is not one that offers easy solutions. Responding to
various constituencies through thoughtful experimentation
and then waiting to observe the results of our efforts are
all part of our legislative process,"
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March 11, 1988

Alaska State Legislature
P.0. Box V

Juneau, AK 99811

RE: CS For Senate Bill 211 (Judiciary)

Dear Legislator:

I have just had a chance to review the conference substitute
for Senate Bill 211 passed out of the Senate Judiciary Committee
and referred to the Senate Finance Committee. Though the Senate
Judiciary made some changes the conference substitute is still an
extremely poor piece of legislation which will have devastating
effects upon any seriously- Injured victims of accidents in
Alaska. It also adversely effects the efficient operation of the
civil justice system and reduces the amount of money victims
receive while iIncreasing the amount of money spent administering
liability claims.

I will attempt to give you. a quick run down point by point
of what the conference substitute does. Unfortunately, most of
the comments that | previously made to you iIn my letter of
February 17, 1988 sent to all legislators, are equally applicable
to this conference substitute.

AS 09.17.010(b) of the proposed amendment lowers the cap of
$500,000 to $250,000 on pain and suffering, inconvenience, loss
of enjoyment of life and other non-pecuniary damages. The cap
does not apply to damage awards for physical disfigurement or
severe physical damages. The basic idea of placing a cap on a
personal Injury damage award is extremely repugnant and artifi-
cial. Why not place a cap on the amount of money a negligent
person can be forced to repay If he destroys personal property.
Any limitation, even the $500,000 limitation in place under the
existing law, sends a message from the Legislature to each indivi-
dual Alaskan that their personal damages are not important, or at
least not as important as damages to pay their doctor bills and
bank mortgage payments. Who is the Legislature protecting; the
individual or the economic forces in our society.

A Professional Corporation
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Placirg caps on individual damage awards is simply wrong.
This wrongness is further exemplified by the total absence of
evidence such caps are necessary to reduce iInsurance rates or
that any insurance rates have been reduced by such caps. Passage
of this legislation would send a clear message that you believe
our society must make a few Innocent victims who were horribly
injured suffer further by limiting the compensation they may
receive, 1In order to benefit the profit centers within the iInsur-
ance i1ndustry. I strongly believe all caps on damages should be
abolished, but if that does not occur, at the very least, no
change iIn the law should be permitted.

AS 09.17.020. This effort to amend the punitive damage sta-
tute does not concern me because iIn reality neither the original
punitive damage statute nor the proposed amendments change the
law in any significant way from what i1t was before the statute
was enacted. This is simply much adieu about nothing. However,
it 1s baffling to me why the Legislature would wish to ''seeming-
ly" make i1t more difficult to obtain punitive damages where it
was already very difficult to obtain punitive damages before
1986. Punitive damages are only appropriate to punish evil or
malicious wrongdoers. This should be promoted by the Legisla-
ture, not made more difficult. ¢ It is the fear of punitive damage
awards that forces responsibility on certain individuals, and
organizations who, but for this threat, would act with reckless
disregard for the rights of members of our society. i1Purthermore,
since punitive damages are excluded from Insurance coverage
routinely, the award of punitive damages does not effect insur-
ance rates.

AS 09.17.030 makes no substantive changes between SB 211 and-
the conference substitute; that any person who was injured while
technically committing a crime, versus a felony, will be unable
to recover damages for personal injury or death. It simply makes
no sense to me that a person who may be violating the law iIn a
very minor way cannot recover any damages when he suffers inju-
ries at the hands of a wrongdoer who is much more culpable.
Obviously I am not sympathetic to a thief who breaks his leg on a
landowners premises while he is breaking into the landowners
home. On the other hand | can"t imagina a jury awarding such an
individual very much money for his iInjuries either. He would
have a difficult time finding any attorney willing to handle the
case because of the unlikelithood of recovery. In looking at this
proposed amendment, one must question why is it necessary. |Is
there really a problem which requires the substitution of crime
in place of a felony that is iIn the current law?



