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PREFACE

Over the last several decades, events have recast the status of ocean resources within 200 miles of the world's coastline.
International law now clearly acknowledges the authority of coastal nations to manage ocean resources, living and nonliving,
within two hundred nautical miies of their shorelines. These 200-mile exclusive economic zones encompass roughly $Oro of
the world’s fisheries resources, most of the offshore hydrocarbon deposits, and many potentially valuable hard mineral resources.

On March 10, 19S3, President Reagan established by ' xlamation an Exclusive Economic Zone (EEZ) for the United
States and thereby joined 58 other coastal nations declaring jurisdiction over the ocean resources adjacent to their land masses.
The coastal States have a strong interest in the protection, conservation and development of the coastal and ocean resources
bordering their shorelines since they arr'etbscst to ooth the problems and the opportunities inherent in their use.
Hence, in January 1985 the Coastal States Organization (CSQO), a non-profit representative organization of the 35 coastal States.
Territories and Possessions of the United States, undertook a study of the implications of the new U.S. EEZ and the role
that the States should play in its development.

The U.S. EEZ is the largest, and probably most valuable, in the world. The protection, conservation and development
of the resources of this new zone are of great importance to both the Nation and the coastal States. Coastal States are already
actively involved in managing the 90,000-mile U.S. shoreline and coasta- zone which together constitute an essential part of
the ocean resources development equation. Without efficient access to and interconnections with ports and harbors, shoreside
logistical support, land-based processing and storage facilities, markets, and the countless other needs that accompany offshore
development, the exploitation of ocean resources would be impossible.

The rational management of ocean resources isa difficult matter for two fundamental reasons: our present comple .system
of ocean governmental jurisdictions, and the nature of the ocean itself. The challenge, therefore, is to design and implement
an equitable and efficient ocean resource management system in the face of the nation’s jurisdictional complexities and the
ocean’s complex nature.

This report, made possible through a grant from the William H. Donner Foundation, presents the Coastal States
Organization’s findings and conclusions regarding the role of the coastal States in partnership with the federal government
in managing the resources of America's Exclusive Economic Zone. CSO has embodied its conclusion in a proclamation and
policy statement, developed during the course of the study and based on the considerations and findings discussed in this report.
The proclamation is a clear assertion of the rights and responsibilities that the coastal States have in the protection, conservation
and development of the U.S. EEZ resources. The policy statement is intended to guide CSO and its individual member
governments in formulating an equitable and efficient management system for America’s Exclusive Economic Zone.
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PROCLAMATION OF THE COASTAL STATES

AN ASSERTION OF RIGHTS AND RESPONSIBILITIES PERTAINING
TO THE PROTECTION, CONSERVATION AND DEVELOPMENT OF RESOURCES
OF THE UNITED STATES EXCLUSIVE ECONOMIC ZONE

WHEREAS the Presidential Proclamation of March 10, 1983 established sovereign rights over living and nonliving resources
within a 200-mile U.S. Exclusive Economic Zone; and

WHEREAS these marine resources, both known and yet to be discovered, are of vital importance to the United States; and

WHEREAS full realization of the benefits of the Exclusive Economic Zone for present and future generations of Americans
depends upon an enhanced capability to protect, conserve and develop these marine resources; and

WHEREAS the impacts of the development of the Exclusive Economic Zone fall disproportionately on the coastal States,
affecting the general welfare of their citizens; and

WHEREAS the marine, coastal and terrestrial environments are an interdependent system that must be managed in a manner
that transcends existing Federal-State boundaries; and

WHEREAS recognized principles of international law distinguish this Nation’s defense and foreign policy interests from
its domestic resource management regime within the U.S. Exclusive Economic Zone; and

WHEREAS the Coastal States have substantial expertise and experience in protecting, conserving and developing ocean
and coastal resources;

THEREFORE, THE COASTAL STATES do hereby assert and proclaim, on behalf of their citizens, direct and inherent
rights and responsibilities pertaining to the protection, conservation and development of the living and nonliving resources
now under domestic jurisdiction within the U.S. Exclusive Economic Zone. In recognition of these rights and responsibilities,
the coastal States do hereby resolve that they must be full partners in the management of U.S. Exclusive Economic Zone resources
and share in an equitable division of benefits derived from their development.
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I he U.S. Exclusive E, -nomic Zone
was established in 1983. With this
action the United States acquired
internationally recognized “sovereign
rights for the purpose of exploring,
exploiting, conserving and managing
natural resources, both living and
nonliving, of the seabed and subsoil and
the superjacent waters.” The Exclusive
Economic Zone (EEZ) extends 200
nautical miles seaward of the Nation’s
coasts, bringing an area more than one
and a half times larger than the land
mass of the United States urder exclusive
U.S. resource management authority.
Vast reserves of known resources, and
the promise of tremendous reserves yet to
be discovered, exist within the EEZ. All
Americans stand to benefit from the
proper management of these marine
resources. Early national attention should
be given to the creation of an
appropriate management regime for this
important new ocean area. There are
existing regulatory regimes that manage
oil, gas, and fishery resources. However,
full economic and social benefits of other
EEZ resources will be realized only if an
orderly and stable regulatory framework
is in place — one in which all affected
parties are effectively represented in the
decision-making process.
international law recognizes a
200-mile zone (the EEZ) within which
coastal nations have sovereign and
exclusive rights over living and nonliving
resources. Exploration and exploitation
of these resources are thus separate and
distinct from other ocean uses, such as
navigation and overflight, within
international jurisdiction. Resource
management in the U.S. EEZ is now a
domestic issue. As such, it is the joint
concern of the coastal State and federal
governments. Therefore, the legitimate
roles of the federal and State
governments in the management of these
resources must now be re-examined.
Given their proximity to, and reliance
on, the sea, and the extent that
development of these marine resources
will affect their economy and
environment, the coastal States have
direct and inherent
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interests pertaining to the protection,
conservation and development of the liv-
ing and nonliving resources of the EEZ.
It is neither feasible nor desirable for the
national government to attempt to repre-
sent all of the public interests in ocean
activities beyond the territorial sea. As
general purpose governments with ex-
isting resource management competence,
the coastal States are directly responsible
for acting on behalf of the ocean in-
crests of their citizens, and the citizens
of the country as a whole. The present
statutorily created dividing line between
State and federal jurisdiction in the
ocean — the seaward limit of the ter-
ritorial sea — measures only the current
division in the management authority
over the ocean resources. The coastal
r'>tates’ interests, rights and respon-
sibilities extend well beyond this
statutorily created, yet arbitrary, limit.

Because the marine, coastal and ter-
restrial environments are one interdepen-
dent ecological system, the EEZ resource
management regime must be an in-
tegrated one. Ocean management is a
logical extension of coastal management,
forming a unified whole. The manage-
ment regime must have the capacity to
account for the use and development of
various resources. The single-purpose ap-
proach to ocean management now in use
has generated conflicts rather than resolv-
ing them, and will become increasingly
ineffective in handling multiple uses in
the EEZ.



The diversity of the resources of the
EEZ and their vital importance to pre-
sent and future generations of Americans
requires that careful attention be paid to
maintaining a proper balance between
protection, conservation and development
in the EEZ. A primary goal of EEZ
resource management should be to main-
tain the health and viability of the ocean
ecosystems in order to ensure sustained
long-term benefits to the people of the
Nation.

The extension of sovereign rights over
the resources of the EEZ carries with it a
public trust duty to conserve and ensure
the availability of these resources for pre-
sent and future generations. Since the
citizens of the coastal States will be
directly affected by the discharge of this
duty (or a failure to do so), coastal State
governments have a special responsibility
to ensure that this duty is fully incor-
porated into EEZ management decisions.

Because of this responsibility, there
must be shared decision-making with the
federal government on all ocean activities
affecting the interests of citizens of
coastal States. Long-term commitments
of fixed ocean and shoreside space and
potential long-term impacts to coastal
and ocean resources often require the
mutual consent of the federal government
and the affected coastal State
governments.

Coastal States also have a respon-
sibility to assure that State and local par-
ticipants in any oceai. activity receive an
equitable share of responsibility, better
advance information on value and
distribution of ocean resources must be
in the State government's hands before
decisions are made. This will ensure that
the public receives a fair return for the
use or sale of their resources.
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SECTION |

INTRODUCTION

| he coastal States have a great
interest in the ocean resources lying
beyond State waters, an interest that
started long before the President’s 1983
proclamation establishing a U.S.
Exclusive Economic Zone (EEZ). Since
rhe late 1960s several States have been
involved with the development of
offshore oil and gas. For the past ten
years the coastal States have acted with
the federal government and the private
sector in managing the fisheries resources
of the 200-mile fishery conservation zone
created by the Magnuson Fishery
Conservation and Management Act.
Several federal ocean resource laws
permit coastal States to participate to
varying, but often limited, degrees in
certain types of ocean decision-making
beyond the territorial sea.l
Although limited opportunities exist
for State participation in ocean resource
management, certain recent developments
have strained Federal-State relations.
Department of the Interior plans to lease
large areas of the outer continental shelf
(OCS) for oil and gas exploration
beginning in 1981 was of significant
interest to a number of States. Failure of
the Department of Commerce (NOAA)
to promulgate federal consistency
regulations clearly defining coastal State
interests in federal decisions beyond State
waters also concerned coastal States.
Aggressive moves by the Federal
government to begin leasing the
potentially rich ocean mineral deposits
off California, Oregon, and Hawaii also
called attention to the weak role of the
coastal States.

When the President issued the EEZ
proclamation in March, 1983, and called
for increased development of EEZ
resources, the coastal States were quick
to initiate a reexamination of the roles of
the federal and State governments in
ocean resource management.” From the
onset of this study, the orientation of the
coastal States has been positive and
forward-looking. The adversarial
relationship that has developed between
the federal government and coastal States
in certain ocean matters is seen as
unfortunate, mnecessary, and not in the
public interest. In embarking on this
study, the coastal States sought new and
more effective ways of preserving,
conserving and developing America’s
newest and largest resource zone — the
EEZ.



SECTION I

THE IMPORTANCE OF THE U.S. EEZ

A merica’s Exclusive Economic Zone
covers a vast area of ocean.
Generally speaking, it extends 200

nauticai miles from the coastline, having
a breadth of 197 nautical miles beyond
the three-mile U.S. territorial sea (see
Figure 1). The U.S. EEZ is nearly 4
billion acres, or about 1.7 times the land
area of the United States. Except for
highly migratory species of tuna, the
United States now possesses exclusive
authority over all resources, living and
nonliving, within this very large area.3

America’s EEZ is the largest, and
probably most valuable, in the world.
The fisheries in the Gulf of Mexico, off
New England, the West Coast and
Alaska are among the richest in the
world. Oil and gas deposits of
considerable magnitude exist in the Gulf
of Mexico, off California and northern
Alaska. New discoveries are likely
elsewhere along the U.S. coastline.
Promising areas for ocean minerals are
present offshore North Carolina,
Georgia, Florida, California, Oregon,
Alaska and Hawaii, and in the vicinity of
some of our Pacific Island territories.
Economically important marine sand and
gravel deposits exist off much of the
Eastern seaboard, and the Gulf and
Alaska. Recently, cobalt-rich crusts have
been discovered near the Hawaiian
archipelago and in the vicinity of
Johnston Island in the Pacific. These
resources, and others, are of great
national interest. A closer look shows
why.

¢ FISHERIES - The United States
leads all other nations both in abundance
and diversity of fish and shellfish off its
coasts. It is estimated that 15 to 20% of
the world’s living resources are within the
U.S. EEZ. Nonetheless, the United States
ranks only fourth (after Japan, the
U.S.S.R., and China) among the fishing
nations of the world. In fact, less than
half the potential yield from U.S.
fisheries is harvested and processed in
this country. The remainder is either
caught by U.S. fishermen but sold to
foreign processors, or caught by fishing

fleets of more than a dozen other coun-
tries, or left unused.4

Clearly, the potential exists for fur-
ther growth of our domestic fishing in-
dustry. To the extent that the United
States moves toward the goal of self suf-
ficiency in fishery products, an important
component in the present trade imbalance
will be reduced or eliminated.

Fish and shellfish are an important
source of nutrition and recreation, con-
tributing to the economy and health of
the coastal States and the Nation. In
gross terms, U.S. fishermen produce 10
billion pounds of food annually, or near-
ly 50 pounds for each person in the
United States. Another 750 million
pounds are caught each year by recrea-
tional fishermen Counting all subsidiary
effects, U.S. coastal fisheries contribute
over S23 billion to the economy each
year, providing employment for over a
million people.5

*« OFFSHORE OIL & GAS
RESOURCES — Petroleum products are
the single most economically significant
resource in the U.S. EEZ, and most like-
ly will continue to be for the foreseeable
future. The product value alone of oil
and gas from both State and federal
waters is nearly S26 billion annually. In
addition, the federal government receives
over $7 billion per year in revenue ‘rom
federal leases on the outer continental
shelf (OCS).6 In 1984, offshore .veils
produced 12% of the Nation’s totai oil
and 25% of the total natural gas. The
United States Geological Survey estimates
that up to 41% of the oil and 30% of
the natural gas yet to be discovered in
the United States lies in the EEZ.7 These
offshore supplies of oil and gas will be
of vital national importance as the pre-
sent onshore sources become depleted.



« HARD MINERALS - Although
commercial recovery of hard minerals is
still in its infancy, the U.S. EEZ is likely
to hold bright prospects for a number of
hard mineral resources. Six types of
potentially economic hard mineral
resources have beer ‘J.. '“ied: 1) sand
and gravel, 2) heavy-mineral placer
deposits (containing tin, titanium, gold,
platinum), 3) phosphorites, 4) manganese
nodules, 5) cobalt-rich manganese crusts,
and 6) polymetallic sulfides. Several of
these resources contain critical and
strategic minerals as referred to in the
Strategic and Critical Materials Stock Pil-
ing Act.8 The U.S. presently imports
over 60 strategic and critical minerals (see
Figure 2). This is an important considera-
tion in the development of these marine
minerals.

Ocean mining of cobalt crusts is only
in the preliminary planning stages.
Cobalt-rich manganese crusts occur on
the flank areas of numerous U.S. Pacific
Islands and on the tops of many central
Pacific seamounts within the U.S. EEZ.
An environmental impact statement (EIS)
for ocean mining off Hawaii and
Johnston lIsland is in preparation by a
joint Minerals Management Service
(MMS) — State of Hawaii task force.
Commercial mining operations, however,
are not likely to begin until the
mid-to-late 1990’s. The strategic
importance of the cobalt component in
these crusts and the fact that a single
seamount could provide the United States
with a three-year supply, could make
mining of these crusts a national priority.

Polymetallic sulfides, another
important potential EE."" resource, have
been discovered in many parts of the
Eastern Pacific Ocean. Polymetallic
sulfides exist at several seafloor spreading
centers, some with active hydrothermal
vents, including the Gorda Ridge 125
miles off northern California and
southern Oregon. Other promising areas
for hydrothermal activity within the EEZ
include the Aleutian arc in Alaska and
the Marianas Islands in the Central
Pacific.4

¢« OCEAN ENERGY — Although not
yet tested on a commercial scale, the
feasibility of producing electrical energy
from the temperature differences between
warm surface water and much colder
deep water has been demonstrated.
Ocean thermal energy conversion (OTEC)
technology is ideally suited to islands or
coastal areas with thermal gradients of 20
degrees centigrade or more between the
surface waters and depths of 1000
meters. Numerous potentially attractive
locations for OTEC facilities exist in the
coastal zones and EEZ of Puerto Rico,
Virgin Islands, Hawaii, Guam, and the
other U.S. territories in the tropical
Pacific.10 Should oil prices
again rise, the work remaining to be
done to prove the commercial viability of
OTEC should be completed to open the
way for the application of this promising
technology in the U.S. EEZ.

« WASTE DISPOSAL IN THE
OCEAN — The use of the ocean for
waste disposal is likely to continue, and
perhaps increase. Although the ocean
does have some assimilative capacity for
some wastes, ocean waste disposal should
not be a first choice option. In the case
of non-toxic substances, ocean disposal
may be judged less dangerous to the
environment than alternative land
disposal options. On the other hand, the
tendency of some organisms to
concentrate toxic substances
(bio-accumulation), potential loss of
habitat, and the possibility of toxics
making their way back through the food
chain to humans must be taken into
account in such decision making. Before
ocean disposal is utilized, all other
feasible options must be evaluated. Site
specific information must also be
collected to ensure that adverse impacts
to water quality and aquatic habitat are
minimized.



At present, two issues — at-sea in-
cineration of toxic wastes and ocean
disposal of radioactive wastes — seem to
be increasingly prominent. The safe
disposal of highly toxic liquid wastes
such as polychlorinated biphenyls (PCBs)
and high and low level nuclear wastes are
vexing national problems. Satisfactory
solutions must be found since significant
quantities of these dangerous materials
continue to accumulate. Without doubt,
emergency contingency plans, storage and
transshipment within coastal areas, and
the possible use of the EF.Z (and perhaps
the more remote deep seabed -m) for
waste disposal will be studied and
debated in the coming years.12

* QUALITY OF THE MARINE EN-
VIRONMENT — The rich life and
relatively pristine marine environment
within the EEZ is perhaps its most
valuable resource. The affects of pollu-
tion in the near-shore waters due to
runoff from land are less pronounced in
the EEZ, although ocean disposal of
municipal sewage and industrial wastes
places added strains on marine en-
vironmental quality. Only by maintaining
and improving the environmental quality
of the EEZ is it possible to maximize the
value of its other resources, such as
fisheries, marine wildlife, oxygen produc-
tion, pharmaceuticals, recreation, and the
basic security of a healthy, rich com-
munity of marine life.

The U.S. EEZ is home to a rich
variety of marine life, inhabiting a range
of arctic to tropical marine ecosystems.
Abundant fisheries, marine mammals,
reptiles, sea birds, coral reefs, chemosyn-
thetic communities of hydrothermal vents
and cold water seeps, kelp forests, and
other plant and animal life are among
the great diversity of life within the U.S.
EEZ. There is an obvious strong coastal
State interest in maintaining this
resource.

« ADDITIONAL USES OF THE
EEZ — The U.S. EEZ has many other
uses beyond the major ones listed above.
Sport fishing, diving, and boating make
the offshore areas attractive to growing
numbers of recreationists. Ocean-borne
commerce is a regular use of the U.S.
EEZ, including the specialized traffic
lanes that extend into the EEZ that in-
creasingly guide passage to and from
U.S. coastal ports. Finally, military “ex-
clusion zones” represent yet another use
of ocean space that is of national impor-
tance and which sometimes competes
with resource-related activities.
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Exclusive Economic Zone (EEZ) of Hie United States, Commonwealth of Puerto Rico,
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lhe Interior, Geological Survey Circular 912, 1983).



Tablo 2-6.- -Sources of U.S. Chromium Imports Table 2-10.— Sources of U.S. Mar>ganese Imports

1979-82 1982 1979-82 1982

Country (percent) (percent) Country (Oercent) (percent)
Chromllad Manganese ora:
soutn Africa.....u.. 48 59 outﬂ 1o S— 30 52
Soviet Union ..., 1 6 éaoon ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 20 2
Philippines.....ernnee 13 il TR LT 22 17
VLG 7 6 BIAZIlorroervseeeersernssee 13 3
Albania .. . F 1 MEXICO e, 4 1
Finland.......o. 7 MOTOCCO omrerreerrsrernen 4 4
Madagascar.... . .. : * 9 111 2
Ferrochromlum: Ferromanaanese:
South Africa....cm 61 35 Sout Acha ................... 43 49
AT E LTI — 12 25 Francel vveisinnnn 26 A
YUQoSIavia . 12 12 MEXICO orevrrrrsmeerrernne 6 7
VA F— 4 il Brazil.isreeessssen 3 6
SWEAEN weovvvvresersrerssren 4 4 JNTEYU- VLT DO 2 1
L - 2 4 O T1T=] o 20 16
West Germany............ 2 3 a°'ocessas manganese ore origin..ng from omer countries, )
JAPAN v 1 — NOTE Maior woria producers of onmary manganese ores and tneir contnoution
China - 1 4 io world supplies m 1982 were "Sovief Unioui oercenii Soutn Af'-ca
Gther e 1 ? %stce,rs;entt gatoonM(Y perctgntl. Chlrt]a|87 oe{cent)s B2r2a2|f| 160e5rce-t) alus%

o e rad* i5 percent), Me«ico t2 percent) See taoie 5-22 of ¢n 5 'or *«'Ire

- . . ) o details 'gnd for)information [())n rese)rves

NOTE Major wo«d producori of cnromite and their contribution to world suo- SOURCE | S Department of tne interior. Bureau of M-As Mineralj Yerooo*

Olias in 1982 wore Soviet union fl4 Darconti; South Atnca (22 ocrcont);

Albania (12 oercent); Brazil (10 o«rcant): Zimbabwe. Philiooi(nas Tunta)). 1300 138V 1362, and 1383
and Finland (4 oarcont aachi India (3 oercent) See taoia 5-4 of cn 5 for

more cataii. and for information on reserves

SOURCE US Oeoanmeni of me intenor. Bureau of Mmes. Minerals Yearbook,
1980. 1981. 1982. and 1981

Table 2-12.—Sourceﬁ of U.S. Platinum

Table 2-8.—Sources of U.S. Cobalt Imports Group Metal Imports
1979-82 1982 1979-82 1982
Cquntry (percent) (percent) Country (percent) (percent)
% 38 8OSUtShFé\frica ................. 56 zi%
Canada .. 8 12 United Kingddm.......... 111 13
Belgium-Luxembdurgl ... 8 5 Other. e . i 23
101V I 6 aPGM oroduction from the United Kingdom is from ores originating in South Afn.
Japanl s ; 8 NcOaTaEndMCanada adnd frgm seco?dP%r maée{;]al_s ibution o wond Suooi>
’E\algrt\g\iavyalné """"""""""""""" 3 ?Z ' mai%%\zfvmmorgoyig?ra noion.154 ggrcenet)l.r %%anhl E\flr?cna i(iowggmes#ﬁtnare_g
France] e 3 3 %%[r;]aa%ao(ﬁt gre]r?eeget)rvgsee taoie 5-33 of ch 5 for furmer oetans jno *o'
{111 7 8 SOURCE U'S Oeoartment of tne interior Bureau of Mices Minerals Cpw'—jjr-

Jo'ocesses cooait ore origination Ir*m other countries ly Summaries 1983 ano 1984

NOTE Maior wond producer* £| primary cooait and their contnoulion to world
supplies m 1902 wve Zaire (45 percent). Zamoia (13 oercenti: Australia
gg oercenti. Sov.it Union |9 oercenti. and Canada (6 oercent) See taoie

-i6 of cn 5 'or mors detail, and for information on reserves

SOURCE U S Deoariment of the interior. Bureau of Mines Minerals Yearoook
"980. 1931 1982. and 1983

Figure 2.— Sources of Strategic Metals for the United States

Source: Strategic Materials: Technologies to Reduce U.S. Import Vulnerability
Washllggg)on, D.C.: U.S. Congress, Office of Technology Assessment. OTA-ITE-24S,
ay .
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SECTION III

FEDERAL & STATE INTERESTS IN THE EEZ

ederal and aoestal State interests in

the EEZ rest in part on the

legitimete and necessary functions of
& "eminent in the offshore area. The
manner of adninistration of these func-
tios affects ratioal and coestal State
interests. Table 1 IS six broad purposes
which government senes in the ocean.
The top two are clearly “national” in
nature and must be carried out by the
federal govermment. However, to assure
citizrs that the dutlies and respon-
sthilities of State governments are carried
aut, the remaining roles require acestal
State inolvement.

Important sectors of aoestal State
economies depend directly on the EEZ
and its resourees. In Louisiama, for ex-
ample, the ail and ges, and conmercial
fichirg, indstries depend heavily on the
EEZ. Cosstal States md treir local
governments — the plamers and
managers of the Nation’s coestal zones
— oversee the ports, harbors, and shore
space that are essstdal to ocean develop-
ment. Physical linkage inextricably
cowples the shoreland 1o the s

Through the bonds of common air
besins, the actios of waves and aurrents
on the doreline, and the effects of rivers
and run-off on ocean water qality, the
land and the sea are joined together in
an insgparable relatioship. Thus, an
equitable govermance scheme for the EEZ
must acknowledge the quality of interests
— rational and State — thet edst in the
U.S. EEZ.

Because major segrents of treir
aoestal populations can be affected,
aestal State govermments have strong in-
terests in how these govermmental roles
are performed in the EEZ. Coastal States
are ““home” to most users of the LEZ.
Their citizas have major economic in-
terests in the conservation and ratiaal
development of the EEZ. Coastal States
have important public trust respon-
are concermed with “spilloers’ and
other adverse enviromental effects
emanating from poorly regulated uses in
the adjacent EEZ that could damage
State resouross. New EEZ-related ac-
‘tiMities compete with other ocean ac-

TABLE 1
GOVERNMENTAL ROLES

IN THE EXCLUSIVE ECONOMIC ZONE

Role Function
1 INTERNATIONAL RELATIONS - Insure cansistency with foreign policy goals
2. NATIONAL SECURITY — Maintain the ratioral defense
3. INTERSTATE £ FOREIGN — Regullate commerce between the
COMMERCE States and other countries
4. PROPRIETARY — Secure maximum eamings for

the public

— Conserve resources for present
and future gererations

— Protect the public velfare,
prevent and solhve anflicts

5 PUBLIC TRUST

6. REGULATORY



tvities of economic Intarest to the coestal

States. For example, acoess to valusble
and limited coestal space for necessary
shoresice fadlities (orts, prooessing
plats, etc), ik often at the expense of
the traditioal usars. Coastal States are
proprietors of the ocean resources in
treir State vaters, and are concerned
wirth possible reductions in the value of
State resources, such as the drainage of
State ail and gas fields or overfishing In
the EEZ of fish stods that also edst in
State vaters.

Given these interests, the coastal
States are raturally concermed with the
actions of feckral agencies taken in con-
nection with the govermmental purposes
<t out in Table 1. The degree of acoestal
State interest depends upon the nature of
the demands placed upon State and local
resources as well as on EEZ resouroess.
Some of the possible effects (positive and
negative) of the development of EEZ
resources are listed in Table 2 below.

TABLE 2
POSSIBLE EFF  OTS OF OFFSHORE (EEZ) DEVELOPMENT

National Berefits

— improved damestic supply of strategic
and attcl resources

— reduced trade deficit

— improved food supply

— increased national seaurity

— enhanced economic growth

— increased federal revenues

Regional/Local Berefits

(some pblic, some private)
— incressed jobs
— increased investment eamings
— increased tax revenue

Offshore Environmental Impacts

— deterioration of marine water quality

— deterioration of air quality

— addition of txins 1o the enviroment,
and possibly the food chain

— visal disturbance

— potentdal accidents

Onshore Environmental Impacts

— Increesed risk of accidents

— degradation of coestal esthetics

— reduction in quality of coestal
recreation experience

— reduction in tourism

Offshore Displacement Impacts

— prevention or disruption of usual
fishing pattens

— interference with commercial and
recreational navigation

Onshore Displacement Impacts

— campetition for limited commercial
and recreational port and harbor space

— competition for sites for processing,
storage and transportation fdlities

— conpetition for limited recreational
beach space

Onshore Socio-economic Impacts

— increased population

— public fadlities and infrastructure

— public srvioss

— housing, water suyplies

— additional requirements on local
government planning processes

“Without effective
local participation
in the decision-
making process,

no amount of na-
tional interest’
justification is like-
ly to overcome
local opposition.”



For any partiaular ectivity in tre
EEZ, one would have t evaluate each of
the possible effects listed in Table 2 ©
dotain tre cunulative impact. Gererally,
the impact will be greater from EEZ ac-
‘tvitkes closer o the aoestal zone, when
activities of greater importance to the
State are diglec."d, and when sighficat,
yet uncompensated, demands are placed
on local pblic infrastructure due o In-
creasss in population. Perhaps, in the
long run, the economic barefits
associated with a new EEZ activiity could
partially or even totally offset these
sxial, ie non-economic, cons. But this
faiks o address the importance of the
non-economic agpects of local decision-
making, ie, the need for “slf-
determination.”

A community, or State, will be the
recipiat of the aossts and baefits, both
economic and non-economic, of develop-
ment in the EEZ off of its shores.
Without effective local participation In
the decision-making process, no amount
of “national Interest” justification B
likely to overcome local opposition. Nor
would the best interest of the communi -
1y, State or nation be sened by the
resulting delay in the orderly develop-
ment of these resources due to the

Torseeable political dostecles ar, worse,
protracted litigstion. Thus, a true
Federal/State partrership in the decision-
making process i clearly necessary for
the management of tre livirg and nonliv-
ing resources in America’s EEZ.

The establishment of a tre
1ederal/State partrership, founded on
cooperation and mutual berefit, reguires
an eguitable sharing of both tre berefits
and aosts derived from the development
of EEZ resouraes. The sharing of
berefits, including revenues, from EEZ
resource development i a natural exten-
sion of shared decision-meking. It i both
raalistic and just to recognize the In-
terests of the feckral government and the
States in the EEZ while bearing in mind
the possible effects of EEZ development.



SECTION 1V

RECENT DEVELOPMENTS IN INTERNATIONAL LAW AFFECTING
THE ROLE OF STATES IN EEZ RESOURCE MANAGEMENT

Prior to World War II:

memational ocean law has undergone

significant change in the past four

decades. Prior to World War I te
ocean waters beyond a nation taritorial
aa were nearly universally regarded as
“high sees.” Within these vaters any na-
ticn was free to do whatever itdose, In-
cluding revigate, fish, conduct research,
aill for ail, perform military maneuvers
or any of the other high sees freedans,
wunless it agreed otherwise by interma-
tiaal agreement or treaty. But in weters
that were once pure high sees that are
now EEZs, there has been a fundamental

change.

1945-1983:

n 1945 President Truman proclaimeu

U.S. jurisdiction and cormrol over the
resouross of the continental delf
adjoining the United States.13 Other
rations quickly folloned suit, asserting
various forms of national control over
ocean resourcss of T thelr aoests. Mexico,
also in 1995, asserted similar jurisdiction
ower its coontinetal delf. Argentina in
19%6, and Peru and Chile in 1947
asserted jurigdiction over not only the ssa
bottom of the continental gelf, but also
the water above it Honduras, in 1961,
established a 200-mile “* resource
protection zone,"" the first such zone that
would later be referred to as an eclusive
economic zore. In the next 30 years over
50 ratios claimed varying degrees of
Jurigdictioal authority over ocean
resources out 1t 200 miles from their
dores. As a raallt, the intermational
recognition of tre “high-seas’" daracter
in these 200-mile zones became less and
less pronounced.

Overlapping the kst decade of this
periad the nations of the world
negotiated the United Nations Law of the
Sea Convention (LOS Convention),
culminating in 130 natios signing the
treaty In 1982 The LOS Convention B
the ole intermaticnally recognized texdt
defining the lapl parameters of eclusive
economic zones. Although the United
States announced that itwould not sign
the LOS Convention, the President’s
EEZ Proclamation conforms clcsely o
the LOS artickes on exclusive economic
zones. 4 In addirtion, the President an-
nounced that the United States would act
in accordance with the provisions of the
LOS Convention relating to ““ treditical
uses of the oceans — such as navigation
and oerfligit.” 5

Bl VS €2

he EEZ Proclamation fundamentally

altered the lepl dharacter of the 200

mile zone around the United States.
Prior to the Proclamation, the body of
U.S. law pertaining to this zone, while
asertig U 3. jurisdiction in piecemeal
Tashion r/er slect resources, noretreless
continued 1 apply in the intermatically
recognized regime of ““high sees.”

13 -

“Prior to World
War Il the ocean
waters beyond a
nation’s territonal
sea were nearly
universally regarg-
ed as ‘high seas.
But in waters that
are now EEZs,
there has been a
fundamental
change. ”

“The EEZ Pro-
clamation fun-
damentally altered
the legal character
of the 200 mile
zone around the
United States.



“Unless another
country's recogniz-
ed rights are imp-
inged upon, no
other nation can
question the
management deci-
sions of the United
States concerning '
its EEZ

resources. "

“For decades the
U.S. Supreme
Court has con-
sistently ruled that
only the federal
government
possessed full and
paramount authori-
ty to manage the
natural resources
outside the ter-
ritorial sea.
However, the legal
basis upon which
these cases rest no
longer applies.

Although the pure concept of the ““high
seas'' was eroding within 200 miles of
this country and atters, the status of
oc™an resources in this zone did not une-
qu-vocably change from high sess
resources to U.S. domestic resources utdl
stte U.S. EEZ Proclamation. At the same
tine, In accordance with intermatioal
taw, the high sees rigts of non-resource
related activities, such as navigation and
oerfligtt, among others, are eqpressly
recognized and presenved In the Presi-
dent’s Proclamation.

The United States now hes sovereign
rigts over the livirg and nonliving
resources within s EEZ. How to exer-
cie these rnigtts s an intermatioally
recognized sovereign, e damestic, ques-
tion. That i, wnless another country™s
recognized rigts are impinged upon, no
other ration can question the manage-
ment decisions of the United States con-
ceming sEEZ resaurcss. In terms of
U.S. federal law, this Ba fundamental
change with potentially profound
domestic consequences.

Supreme Court Rulings, International Law

and EEZ Resource

or decades the U.S. Supreme Court

has cosistentdy ruled that only the

Tederal government possessed full and
paramount authority t manage the
nettural resouross autsice the tEritorial
sa. In faot, utdl Congress passed the
Submerged Lands Act in 1963, the Court
ruled that even within the three mile
“marginal sea”” the federal government
had full and paramount natural resource
r -ment authority. However, the legl
besis upon which these cases rest no
loger gplies.

In the landmark case United States W
California>g, the court ruled against
Califomia’s assrtion of “dominion”
ower the submerged lands within s three
reutical mile zone of State ocean vwaters.
The court based s decision on the ra-
tioale tat-

"'But whatever any nation does in
the open s=, which detracts from
itscommon usefulness o the
retias, or which another ration
may charge detracts from it, Ba
question for consideration among
naetions as such, and not teir
separate governmental units."'T”
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anagement

As a raallt, the Court ruled that because
marine resource management could affect
intermational relatios, the “Federal
Government rather than tre state has
paramount rigits in and power over that
kelt, an incidet to which s full domi-
nion over the resources of the soil under
that water area.” 18

This ratioele B the besis for a sries
of Supreme Court rulings that folloned.
In 195C, in United States V, Louisiana ,19
the Court rejected Louisiana’s claim of
rights over the resources in, and beyond,
the three mile zone, holding that "'The
ocean seanard of the [three mile zore) B
perhaps even more directly related to the
reitional defense, the conduct of foreign
affairs, and world commerce than i the
marginal sea. Certainly Kk ot les
s0."-0 The same year, in United States V.
Texas, the Court als0 rejected Texas’
claim 1o the resources in its three mile
zone of ocean waters. Texas argued that
because itwas an indr ndent Republic
prior to adnission t© the Union it thus
held full authority over these resourcess.
The Court, honever, ruled that upon
entering the Union Texas was placed on
an “equal footing” wiih al other States.



and that ""The United Slates then took
her place as repects foreign commerce,
tte waging of war, the making of
tregties, defense of the dores, and the
lie. In exterral affairs the United States
became the sole and exclusive spokesman
for the Nation.

Congress reected to these Supreme
Court cases by pessing the Submerged
Lands Act of 1953,-3 signed into law by
President Eisenhoner, that vested in the
States titke to the seabed of thelr ocean
vaters. Later the same year Congress
pessed a companion act, the Outer
Continental Shelf Lands Act (OCSLA) .-4
The OCSLA provided that the vaters
above the cotinental shelf are recognized
& high sees—, while establishing
eclusive federal juriddiction over the
cotirental self seaward of the
taritaial linit of the States.

Nonetheless, In 198, in United
States V. Maine,-* 13 Atlantic States
challenged the feckral governments
paramount rigits over the submerged
lads beyond State vaters, claiming that
as suooessors o the Crown of England
(r Holland in the case of New York)
they possessed full authority over the
seabed beyond the three mile State
vaters. The Supreme Court, rejectirg this
argurent, reaffirmed the rulings Califor-
nia, Lousiana and Texas, and ruled that
tte intermational character of these
waters reguired the federal government to
retain full dominion over the seabed of
the continetal shelf beyond the three
mile lre

These rulings, both before and after
tte Submerged Lands Act or the OCSLA
were implemented, were based on the
Supreme Court’s determination that the
ocean area beyond State tarritory was
interratical in daracter, and thus the
management of these resources could
affect relatios with foreign ratios.
Because the U.S. Cons™itution exressly
gratts o the federal government &l
porers to conduct foreign affairs, the
States had no role 1o play in marine
resource management beyond thelr ocean
veters.-” This has changed.

A Sea Change with
the EEZ Proclamation

ith the EEZ Proclamation,

resource management within “he

EEZ Bno longer imemational in
daracter, but rather i a purely domestic
matter. The besis upon which the above
Supreme Court cases rest no longer ap-
plies. The EEZ i no longer an *open
sea.” No other nation can charge that a
resource management decision by the
United States detracts from the "com-
mon usefulness” of this zone. The
resources of the U.S. EEZ are not to be
managed for their intermatioal “com-
mon usefulness,” but rather for the
usefulness of the United States. Thus,
domestic management of U.S. EEZ
resources has become a question for con-
siceration by the “separate governmental
nits,” ie the federal govermment and
the coestal States. This does not mean
that the coestal States autonatically ac-
quired resource management authority in
the EEZ w th the issuance of tte
presicentdal EEZ Proclamation. e sinply
means that p.c constitutional barrier now
edsts to deny States tteir proper role in
sharing the regoosibilities and berefits
of resource-management authority with
the feckral govermment.

Thus, to the extent that management
of the resouroes of the U.S. EEZ does
not directly affect the rig»s of other na-
tas, this management s now purely a
domestic gestion, a question that can be
answered only with full participation by
both the coestal States and the feckral
government.
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" With the EEZ
Proclamation, the
EEZ is no Iopger
an ‘open sea. The
resources of the
U.S. EEZ are not
to be managed for
their international
‘tcommon ,
usefulness, but
rather for the
usefulness of the
United States.
Thus, domestic
management of
US. EEZ
resources has
become a question
for consideration
by the %eparate
governmental
units, ' i.e. the
federal government
and the” coastal
States.



“The orderly
development of
EEZ resources
would be Impossi-
ble without effi-
cient access to,
and interconnec-
tions with, ports,
harbors, shoreside
support, process-
ing and storage
facilities, markets,
transportation
routes and the
countless other
needs that accom-
pany offshore
development. ”

ECTION
HE O

V
CEAN GOVERNANCE CHALLENGE

JURISDICTIONAL COMPLEXITIES

he human side of the equation
governing America’socean resouross
can be stated in fie parts: local
authorities, State goverments, the
federal government, the private
(comercial) sctor. ?.r" “he gereral
public. Local auttorities cotrol the
location and operations of fedlities, such
as ports and harbors. State governments
oontrol envirommental agpects, such as air
and water quality, as vell as protection,
conservation and developrent of
resources in State ocean vwaters. The
feckral government has authority over
the inteymational agpects of the EEZ,
such as law enforcement and rational
sarity, as vell as, arrenitly, dominant
authority in the management of tre livirg
and nonliving resaurces. The private
ctor B often the prime mover in
offshore development. What does, or
does not, happen offshore, and at what
pece, usually depends on market
conditions and tre judgment of corporate
officials. And firally, the gereral public
has an important role in te
decision-making prooess. Public hearing
are a lapl requirement in many
resource-use decisias, at both the federal
and State leels.

Because the orderly development of
EEZ resources would be inpossible
without efficient acoess 1o, and
intercomections with, ports, harbors,
shoreside support, proocessing and storage
fadlities, markets, transportation routes
and the countless other needs that
accompany offshore development, it B
clear that dll five parts of the ocean
govermance equation must participate in
the decision-making process.
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The jurigdictioal division between
leels of government — Three sgparate
bands of jurisdiction divide the aoestal
and ocean area — loal and State
governments generally cottrol shorelire
UE: In most cases State govermment has
Jurigdiction in the kelt of ocean from the
tidemark out to the three-mile limi; and
the federal government has gereral
Jurigdiction from three out t© two hun-
dred miles.-8 The problems thus created
for the planning and management of
these activilties are:

— most important ocean activities
inoohe all three jurigdictios, a
major conplexity; and

— the berefits and oosts of ocean
resource exploitation frequently
&l on differet, or nultiple,
Jungiictias.

The juridictioal divisian in te
management of different ocean
resources/uses — Within the two
offshore jurigdictios (feckral and StaE),
each resource/use B typically under the
Juridiction of a different agency
operating under a different lggislative
frarework. For example, a gecific
Tederal agency manages offshore ail
development, while another agency
handlles water quality and relatd
matters. The problems created by this
sirgle purpose approach include:

— diffiaulty In advance planning for
heavily used ocean aress;

— lak of early identafication and
resolution of axflicts among usars;
— few goportunities for accom-
modating alterrative or competing
uses; and

— diffiaulty for gereral purpose
local govermments o relate 1o sirgle
purpose offshore agancies.



Ocean Complexly

n addition 1 these human fectors,
the nature of the ocean 1t==lf must be
considered. The ocean’ fluid and
dynamic properties mean that effects
from activities™. ,ane offshore location
can spread quickly to other locatias, in-
cluding the sorelire. Further, the com-
plex relatioship of ocean and coestal
ecosystems — between interdependent
organisms and their hebitats and the
larger dynamic environment upon which
they depend — together with our in-
complete knowledge of these systars, vir-
tually guarantees that any ocean develop-
ment activity will produce unexpected ef-
facts vell removed from the project
il As a reallt, predicting the impacts
of an ocean use B exoeptionally difficlt
The management problems that arise
incluce:
— unintended, urforeseesble conse-
quences of ocean exploitation:
— uncertainty over the fate and ef-
fects of disdarges; and
— uncertainty about the geographic
extent and duration of Inpects.
Congress has wrestled with the
Jurigdictioal and natural conplexities of
ocean and acestal resource govermance.
In October of 1972, recognizing the fun-
damental importance of the coestal zone
of the United States, the Congress
enacted the Coastal Zone Management
Act of 1972 (CZMA) . This legislain
authorized the coestal States 1o develop
and implement coestal zone management
programs for the shorelines of the United
Slates, including the State ocean waters.
Building on sighificat coastal manage-
ment efforts already underway in Califor-
nia, Oregon, Delaware, Washington,
Rhode Islad, North Carolina, Michigan,
Wisconsin, and Minnesota, most coestal

States took the federal lagislative
challenge seriasly, completing and ob-
taining federal government approval of
tteir coestal zone management programs.
At presat, 29 States and territories have
Teckrally approved programs, covering
more than =% of the U.S. dorelire.

A major dojectie of these State
aoestal zone management programs it
provide a coordinated decision-making
mechanism 1o recocile coflicting uses
of the coestal zone. Congress intended
that through this mechanism, coestal
areas and resources requiring protection
would receive that protection while
water-dependent activities that must edst
in the coestal zone would receive priority
ocosiceration. At the same tine, the
mechanism fosters public participation
and streamlines the decision prooess.

Central to the entdire process B the re-
quirement of “consistency” with a
Tecerally approved State cosstal zone
management program. Cererally, any
feckral agency, or any person operating
under a federal permit or licrse, that
conducts an ectivity that affects a States
ocoestal zone must do so in a manner
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“The ocean's fluid
and dynamic pro-
perties mean that
effects from ac-
tivities at one off-
shore location cun
spread quickly to
other locations, in-
cluding the
shoreline. ”



corsistent with a State’s approved
management plan. Whille te CZMA hes
only been in effect for 15 years, £ B
gererally accepted that State coestal zone
management programs are performing
rather vell and program improvements
are occurring on a regular besis.-9

The coestal zone management process
has been very effective in recociling the
multiple interests associated with most
ocoestal usss. Yet from the coestal State
perspective, even beyond recent efforts to
reduce or terminate feceral coastal zone
management fu ding assistanee, there are
some serious shortcomings with the
presant system, egpecially when viened
against the new challenges posed by
America’s new BExclusive Economic Zore.

Up to 192, tensions between the
coestal States and the federal government
had largely focused on offshore ail. The
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prospect of ocean incineration of taxic
westes, seabed disposal of
decommissioned nuclear submarines, anJd
plans for ocean mining have also
provoked additional coestal State
oconcem. In each of the=e irstances, the
concem k fueled by two fectors: )
uncertainty as 1o the effects of the
proposed ectivity on the marine and
coestal enviroments, and 2) te feelirg
of coestal States and communities that
they lacked the lapl authority needed t©
perticipate in the formal decision-making
prooessess.  In ligt of incressing pressure
1o develop and use the resources of the
EEZ, the coestal States view these
concems as harbingers of potential
axflict wnless some important changes
are made in presant ocean governance
arrangemernts.

ASolLnzonc.



SECTION VI

FORGING THE PARTNERSHIP

he geographic range of State and

nattional interests in the oceans bears

relatively litte resemblance 1o the extent
of formal State and feceral jurisdiction.
Strong ratioal interests (eg-, ssaurity
and interstate commerce) edist
throughout the entire ocean area.
Similarly, as disoussed in the previous
sctian, strong State-local  Interests edst
vell beyond the limit or State vaters. In
State ocean waters, ihe State government
hes jurisdiction and ownership of
resources; hence State agencies have been
delegated management authority over
those resourcss. This authority, honever,
must be carried out in manner that
acknowledges and protects co-existing na-
ticel interests in these same vaters.
Similarly, feceral agencies that are
delegated authority tO manage resources
in the EEZ, must, we keliee, take ac-
count of State and local interests that, in
many cases, qo-exist with national in-
tarests beyond the three-mile Imit. There
B nothing in the concept of lapl
Juridiction over resources in a given area
that leads 1o the non-recognition of valid
“outside” interests that also edst in the
management of those resources.

It 5 inplicit, therefore, that a st of
duties and resaosibilities accompanies
the berefits of ownership and exploita-
tion of publicly held ocean resources.
One important element of the govern-
mental presence in the oceans, therefore,
Bmade up of both the management of
the berefits that flow from sovereign
rigits and the discharge of tre duties and
resporsibilities associated with the exer-
cie of those ndits.

In the BExclusive Economic Zone,
three different duties &l © fackral
reoi™Fe managers:

“There is nothing
in the concept of
legal jurisdiction
over resources in a
given area that
leads to the non-
recognition 01:
valid ‘outside in-
terests that also
exist in the
management of
those resources. ”

Duties to the Nation:  includes max-
imizing the firacial berefits that flow
from control of the resources, while
minimizing the impacts from such ex-
ploitation to other ocean UYS, resources
and the enviromment.

Duties to tre intermatical communi -
- maintaining ravigational and other
high sees freedoms for the world
community in compliance with
intermational lav. Also, a duty edsts 1o
prevent pollution in the U.S. EEZ from
sailling over 1o the high sees or into the
EEZs of adjacent ratias.

Duties to adjacent coestal States: 1o
pravet, reduce or compensate for
pollution and ather effects shown in
Table 2 that affect resources under State
ownership or cotrol.

A similar st of duties falks on the
coestal State ocean resource manager,
including:

Duties on behalf of tre State™s
atias: 1o maximize eamings while
minimizing environmental Inpects.

Duties to the Nation: Prevention of
pollution entering the EEZ; protection of
endangered species and marine mammals;
facilitation of interstate commerce and
safe nrovigationi acting consistent with
rational seaurity InEerests.
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“/// the past, the
interests of the
States and local
communities have
usually been pro-
jected from the
shoreland seaward.
A more
appropriate
approach is to
startfrom the
location of the
activities in the
EEZ and project
the effects and im-
pacts shoreward. ”

Duties to tre aoestal loal govern-
merts:  Prevention of air and water
pollution that would affect them,
assistance in dealing with planning and
socio-economic Inpects.

Of course, federal and State resource
management agencies operate under the
terms of ocean resources management
lav. Hov"ever, two additional norms
oererally quide public decisioHnekers:
agency policy and public duties. But,
only a portion of thexe are ever formally
written ino lav.

The lav: a framework of procedures
and processes duly adopted by a
legislative body guiding decision-making
in a given area, not necsssarily
predetermining every outcone, usally
not eausstive, usually not eliminating al
disoretion in decisionHmaking.-

Agency policy: the dojectives that a
particular govermmental agency wishes to
achieve during its terure, working within
the broad limits established by the law.
Usually not so conprehensive or dl in-
clusive as 1o eliminate disoretion in deal-
ing with matters not directdy in anflict
with agency dojectives.

Public duties: an inherent part of
the execution of public teds, related o
norms of faimess and justice, that flow
from considerations of equity. On a par
with tre law, sometimes sellad out In
the law, sometimes rot.

Much of the difficulty associated BV
the operation of the presait OCS ail .rd
ges lessirg program, for example, cen s
around the different weights that vari >a
interests tend 1o give 0 these three
norms.

In the pest, the interests of the States
and local comunities ha™* w«,dk ""—*?
projected from the shoreland seavard,
and terminated arbitrarily at the
boundary of State ocean vaters. A more
appropriate approach, howeser, B0
start from the location of the activities In
the EEZ and project tre effects and
impacts shoreward 1o the State aoestal
zone and shorelands. This lends a more
accurate view of the range and extant of
the State iInterests thet need © be
protected in Statetederal arrangements
goveming the EEZ.

Furthermore, the conoept of ““shore-
linked" impacts of ocean development B
useful in gauging the roles of te State
and feckral governments in ocean
development. Long-term commitments
for the exclusive use of ocean soece, and
the resultant long-term commitment of
the shoreside support fadlities, require
the concurrent approval of both the
feckral govermment and the involved
coestal States. The Deegpwater Ports Act
and tre Ocean Thermal Energy Act <t a
precedent for shared decision-making in
the case of ocean developments of this
tye.



An efficielt EEZ management process
will also have to address the uncertainty
due to “he carplexity of ocean prooesses.
Given our inconplete understanding of
ocean dynamics, accurate predictios of
effects of a given ocean activity are
usually not possible. Nonetheless, "new

ocean developments will not be held bed<-.

utdl al of the necessary knowledge
about ocean processes B known. Improv-
ed ways are clearly needed to deal with
thee ucertainties.

To minimize uncertainty,
operational ly-linked monitoring programs
should be used. Prior to tre startp of a
new ocean activity, beseline studies
should be performed. Then, agreement
should be reached among the poterttially
affected interests, on leels (thresholds)
of key parareters thet, If reached, would
trigger pre-agreed changes in the

operation of the actavity (or full
shut-doan, in the worst case situatian).
Too often there i no mandated
comnection between monitoring and the
operation of the program. Operational
rules and procedures are esteblished at
the onset of a new ocean program, based
avte best information available at that
tire. The tendency s for these
procedures to remain fixed throughout
the gperation despite tre fect that a
properly designed monitoring effort could
be providing highly relevarit and useful
information to the ongoing program.

In some ocean sittatias, we know
too Iittke to design an
gperational ly-linked monitoring program.
If the gaps in our understanding are of
that magnitude, an even more
oconservative approach should be adopted
(e0-, a scaled-down project) utl the
needed besic research has been completed
and a proper monitoring program can be
desiged. Too little effort has been put
into this aspect of the ocean management
problem. The reault has been
uprofitable debates over the lilkely
consequences of a proposed ocean
development activity and firel decisions
that are often largely poliacal rather than
tednical in neture. Even our aurrent
understanding of ocean science should
permit us 1t do better than that.



“Whether !."
words are con-
sultation, yO/,/Zl'
participation, or
toncurreqt
authority, the
message is the
same — the pro-
cess of managing
Americas EEZ
resources must in-
volve all who are
affected

"0/l go# & to

establish an effec-
tive, joint par-
ticipatory process
with the federal
government that
recognizes the
legitimate interests
of the coastal
States and their
citizens, and best
serves the interests
of the Nation. ”

SECTION VII

CONCLUSION

r the words ar
““consultation,” ““joint
participation,’” or

““concurrent authority,”” the message B
the same — the process of managing
Americas EEZ resources must involve dl
who are affected.

The coestal zone w il cortinue t© be
‘home™ for land-based fadlities — ports,
piers, warehouses, docks, and processing
plaits — so integral o EEZ ativilties.
As these activities expand and  intersify
in the future, the need for coestal
support fedlities will also increese and
with it;, the growth cf associated and
necessary local ““ infrastructure™  roads
and related municipal and county
Frvies. The construction and operation
of thee fadlities and urban
infrastructure will place firecial, social
and environmental demands on aoestal
govermments and treir citizas. Likewise,
the envirommental impacts offshore from
ocean resource development are of direct
interest and concem to the citizas of the
must be part of the EEZ resource
management process.

There i some statutory precedence
for involving aoestal States in ocean
resource management. For exanple,
consultation authority sawilable to
ccestal State govermors aid ozl
govermments under the Outer Continental
Shelf Lands Act. A joint participation
mechanism s available under the
Figheries Conservation and Management
Act, where the federal government,
ooestal States, commercial and
recregtioal fishing interests are dl
involved. Coastal State concurrent
authority s availsble under the
Deepwater Ports Act. But dl too often
the degree of involvement of coestal
State governments in the EEZ resource
decision-making process does not match
the Impacts of the EEZ resource activity
on the coestal States.

it

Our proclamation, asserting the rigits
and regosibilities pertaining to the pro-
tectin, conservation and development of
resources of the United States Bxclusive
Economic Zone, and the accompanying
policy statement speak to this process
and partrership. The coestal S es” Pro-
clamation does rot, honever, cll aran
extension of State boundaries, or more
water or submerged land ““ownership.™
An extension of the State vaters
boundary to 12 miles, while itmay have
goecific baefits, would not address the
larger isse of effectively managing this
vest interdependent ecolagical system.

Rather, our goal B 1o establish an
effective, joint participatory process with
the federal government that recognizes
the legitinate interests of the aoestal
States and their aditizas, and best serves
the inErests of the Nation. The elements
of this joint participatory process
inclucke: an eguitable division of EEZ
resource development aosts and berefits,
full recognition of the duty to future
gererations, the need for ocean ressarch



and enviromental protection, and shared
decision-making for dll ocean activities
affecting the interests of the citizers of
aoestal States. These elements will be our
guide as we ectively seek 1o improve the
existirg piecareal, and all too often con-
frontatical, approach to EEZ resource
management. An effective intergoverm-
mental process must, and can be achiev-
ed if this nation B regp te full
berefit of MSEEZ resources.

The ooestal States have already been
active in pursuing this EEZ partrership
with the federal government through pro-

posed EEZ hard mineral mining legisla-
tion and national ail sall lisoility and
compensation lggislation. Other proposals
being considered include: completion of
comprehensive State Coastal Zone
Management programs for the territorial
1, coordination of State ocean manage-
ment agencies and policies, greater ocean
anareness through Coastweeks and other
public education programs, examination
of an eguitable EEZ revenue sharing for-
mula, development of legal agreements
between the acestal States and the feckral
government regarding the exchange of
ocean research data and information,
strengthening of State concurrence
authority over federal ocean activities
having direct effects on acestal States,
and enactment of legislation esteblishing
a national ocean policy commission.

The coestal States are committed
taking their rightful place as full partrers
with the federal government in managing
the resources of the U.S. EEZ. Together,
our nation will move forward to meet the
dallenges and develop the potential of
its ocean heritace.

"An effective in-
tergovernmental
process mast, and
can be achieved if
this nation is to
reap the full
benefit of !’ts EEZ
resources.



Footnotes

1

For example, tte Coastal Zone Management Act gat=* States e authority to require federal ecivitie-  a are
in a State™s aestal zone, and activities that are © aallv licenoad or pemitted that directly affect a StatoN acexial
zore, 1o be “axsistait " o "the maximum extent practicable’” with that State coestal manaeement procram.

16 U.S.C.$1456 ©.

The Outer Continental Shelf Lands Act provides for limited input by a State Governor regarding the siee, timmc
or location of a proposed leese sle. A Governor 'may submit recommendations to the Secretary'” of tte Interior
Department, and the Secretary must “communicate to the Govermor, inwritirg, the reasons for his determination t©
accept or reject’ the Governor’s recommendations.

43 U.S.C.S1345.

The Deepwater Ports Act requires the approval of a Governor of an “‘adjacent coestal State' before the
Secretary of Transportation can isse a licaese for a Deepwater Port. Further, the Secretary i required to condition
a Deepwater Port licase, upon such rotification by the Governor, ''so &s to make [the licasd) consistat with'”
State programs "‘relating to environmental protection, land and water use, and coestal zone management.”
3B U.S.C.M503.

On behalf of tre coestal States. Michael Fisdher, then Bxecutive Director of the California Coastal Commission,
drafted a proposal autlining the parareters of such a study and approached the William H. Donner Foundation of
New York City regarding fuding. After a period of negotiation, the Donner Foundation provided a grait to the
CSO to undertake the EEZ study.

The Magnuson Fishery Conservation and Management Act provides that the exclusive management authority of
the U.S. “dall not irclude, nor sall it be construed 1o extend to'" gxecies of tua. 16 U.S.C_81313. The
Proclamation likemse equessly provides that ““ highly migratory species of tuna ... are not subject to United States
Jurigdiction and require intemational agreements for effective management.™*

Gordon, W.G., and R.E. Gutting, Jr.. Winter 1984/85. ““The Coastal Fishing Industry and the EEZ,™ Ocear.us,
\ol. 27, No. 4.

Id
Watkins, Joel S., 1984. ““Petroleum Bxploration and Production in the EEZ," Chapter 4 of Symposium Pro-

ceedings, A National Program for the Assessment and Development of the Mineral Resources of the United States
Exclusive Economic Zone. Sponsored by the Department of the Interior.

Qurlin, J.W., 1984. "Technology and Oil and Gas Development in the BExclusive Economic Zone,” InExclusive
Economic Zone Papers, reprinted from Proceedings o f Oceans '84, "Washington, D.C., Sept. 1934.

50 U.S.C. Sec.838-96n.
See Ballard. R.D., and J.S. Bischoff, 1984, "‘Assessment and Scientific Understanding of Hard Mineral Resources in

the EEZ,” in Symposium Proceedings, 4 National Program for the Assessment and Development of the Mineral
Resources of the United States Exclusive Economic Zone. Sponsored by the Department of the Interior.

. Champ, M.S., and N.A. Ostenso, Winter 1984/85. ““‘Future Uses and Research Needs in the EEZ,™ Oceanus, \ol.

27, No. 4.

1. See Sandia National Laboratories, 1984. The Subseabed Disposal Program: 1953 Status Report. Report No. SAND

17.
B
1.
.
2.
2.
2.
2.
5.
X.

83-1337, Albuguerque, New Mexico.

See Booz-Allen, 1980. ""Hazardous Waste Generation and Commercial Hazardous Waste Management Capecity: An
Assessment.” U.S. GPO No. SW894.

Presidential Proclamation 2667 of September 8, 1945.

Compare Part V, United Nations Convention on the Law of the Sea, with the March 10, 1983 U.S. EEZ

Proclamation.
Statement by the President on the Executive Economic Zone of tte United States (March 10. 1983).

. 332 U.S. 19 (1947).

id. at .

Id at 33-39.

339 U.S. 60,

id. at 7b.

339 U.S. 707.

Id. at 718.

43 U.S.C_$1301 et seq.
43 U.S.C.$1331 et seq.
43 U.S.C.$132 @
420 U.S. 515.
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FOOTNOTES, urtincd

27. Note that Florida and Texas have federally recognized boundaries in their Gulf of Mexico waters out to 3 marine

leeges, or roughly 10 miles.
8 K
9. “A review conducted by NOAA s Office of Ocean and Coastal Resource Management (OCRM) of Federal con-

sistency actions during 1932 indicated that the states reviewed approximately 300 direct Federal activities under Sec-
tion 307(c) (@D with non-concurrences in about 3 peroant of the cages. Approximately 7500 Federally licasd and
pemitted activities were reviened under Section 307(©)()(®) and the states dbjected in about 2 percent of the cases.
Approximately 500 Federally licensad activities descriibed in cetail in OCS plans under Section 307©Q@)®) were
reviened by the states with nonconcurrences in about 0.5 peroent of the cas=s. Firally, the states reviened approx-
imately 600 Federal assistance proposals 1o state and local govermments under Section 307(d) and dbjected in about
0.5 percent of the cases. These numbers are approximate since precise data was uavailable in a few cases; but they
also reflect a tremendous kel of success under existing mechanisms.

“the lrtdigation history of the consistency provisions provides further evidence thet the Federal cosistency system
works. NOAA s research indicates that in the twelve years since the passage of the CZMA 23 lanauits ha\e been
brought against Federal agencies on consistency grounds. OF these. 9 of the cases inwolved OCS  lessirg, 2 involved
fishery management plans, 5 involved adtivities on Federal enclaves wirthin the aoestal zone, and 7 involved activities,
including permits located within the coestal zone.” CZM Federal Consistency, H-R. Rep. No. 9852, 98th Cong. 2d
Sess., 59, March 27 and June 25, 1984.
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APPENDIX A

History of the
Coastal States' Qrganization's
Exclusive Economic™Zone Project

The two year course of the work, commencing in January 1985, can be divided into six segrents:

January to May 1985 — Preparation of a draft report for use at the EEZ Symposium

The 300-page report included a description of current and projected EEZ activities, a disoussion Of national and
State interests in the EEZ, an amalysis of the fundamental problems of ocean resources management, wr.d m amass-
ment of the presently available legpl tools for protecting coestal State interests.

June 24 1© 26. 1985 — The CSO-Sponsored EEZ Symposium. Orcas Islad. Washington.

The Symposium involved about 60 participants representing a range of ocean usrs, leels of govermment, and
academic gecialties. The meeting focused on the significanoe of the EEZ proclamation, resources and use- of te
EEZ. aurrent and emerging problems in the management of ocean resouross, presant tensions between State and
feckral leels of govermment, and options for improved management.

July to August 1985 — Formulation of a Set of EEZ Policy Options for the Coastal Slates

Five sts of options were formulated: strengthening the fundamentals of the existing CZM system: strengthening
the firacial base of State aoestal programs; improving the effectiveness of Federal-State working relatians: changing
the besic ground rules through legislative amendment; and developing an enhanced ocean education, awareness, and
planning effart. These were camplied in a report prepared for a CSO meeting in Bar Harbor, Maine, in August
1985,

September t© December 1985 — Consideration of a Tentative CSO Plan of Action Based on the Policy Options
Discussed at the Bar Harbor Meeting.

The tertative plan included gereral recommendations in four aress: strengthening of the existing CZM program:
developing an ocean awareness piogram; legislative action t© better define the aoestal State role in major EEZ
development activities; and seeking support for a legislatively-aeated natiomal ocean policy conmission.

March to August 1986 — Development of a Modified Approach: Emphasis to be on a Proclamation of States’
Rigts and Resposibilities in the EEZ and an Accompanying Policy Statemernt.

Based on discussians at CSO meetings in Corpus (risti. Texas (December 19865), Washington, D.C. (January
19%%5), and Saattle, Washington, (March 1986), a ccestal State proclamation and a supporting policy statement were
prepared as the more appropriate way of expressing the present policy positios of the coestal States with regard 1o
the EEZ.

September 1o December 1986 — Completion of a Firal Report, Including Firal Versions of the Proposed Coastal
State Proclamation and the Accompanying EEZ Policy Statement.

Preparation of the present report and submission to the annual meeting of the CSO membership in Florida in
December 19%.

Much of the work of the study was accomplished in x series of meetings between the Consultant, the EEZ Steer-
ing Committee, and the Bxecutive Committee of CSO. These meetings were held every two to three months during
the course of 1985 and 1986.

The Consultant™s firal report was submitted t© CSO in late October 1986. After consideration by :he Steering
and Bxecutive Committees, the report was presanted to the CSO Governing Board during s annual meeting in
December .

December 1986 — April 1987 — Adoption of Firal Report.

The Proclamation and Policy Statement, as revised, were adopted by the CSO Governing Board at the loth \n-
nual CSO meeting, with the understanding that the Bxecutive Committee give firal approval on the balance of the
report at isMarch 1987 meeting. The CSO Executive Committee approved the full firel report, giving direction for
its publication by early April 1987.
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Date referred: 3/28/88 FURTHER REFERRALS:

DATE
The Labor & Commerce Committee has considered HJR 73

Urging the Federal Home Loan Bank Board to consider extension of assistance
to Alaska financial institutions similar to the board"s "Southwest Plan."

RECOMMENDS :
[DAd replace with ft S Ix. V [yl the same title
[ 1 attached amendment(s) [ 1 anew title
C do pass
do not pass
no recommendation
individual recommendations
additional referral to the Committee
ADOPTS: [ 1 letter of intent
ATTACHE8 NEW FISCAL NOTE(s):
[ 1 fiscal impact ] same as previous Tfiscal note
[*] Zero fiscal note published
[ 3 zero with analysis ¢ ] same as previous zero fiscal

note published
SIGNING OTHER RECOMMENDATIONS:
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5-2038B
Chenoweth

4/12/88

Original sponsor: Rules/House Members
of the Joint Committee on
Economic Recovery

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 73 (L&O)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Urging the Federal Home Loan Bank Board
to consider extension of assistance to
Alaska financial institutions similar to
the beard"s "Southwest Plan.™
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS some areas of the state are experiencing a severe economic
crisis, as evidenced by bankruptcies, foreclosures, business failures, and
the loss of homes and property values; and

WHEREAS the state®"s financial system has been severely strained by the
extraordinary economic events precipitated by the collapse of world oil
prices; and

WHEREAS several banks have closed, to the disadvantage of the families
and businesses that banked and borrowed at those banks; and

WHEREAS further erosion of the state®s banking system is not 1in the
best 1interests of the state"s businesses, homeowners, and a competitive
banking system; and

WHEREAS the economic distress because of the unprecedented economic
contraction within the state is not unlike the economic distress that has
been experienced by other petroleum-producing states, notably those in the
South and Southwest; and

WHEREAS, among other responses to the economic downturn in the South
and Southwest, the Federal Home Loan Bank Board, the federal agency that
regulates and supervises the federal home loan banks that provide a flexi-
ble credit reserve for member savings institutions as a principal financing
source for lending institutions, has determined that the region, comprising

~1- CSHJR 73(L&C)
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WORK DRAFT WORK DRAFT - WORK DRAFT

the states of Arkansas, Louisiana, Mississippi, New Mexico, and Texas,
warrants special assistance due to its economic difficulties; and

WHEREAS the board has fashioned and implemented a "Southwest Plan”
that has provided economic and noneconomic assistance to thrift insti-
tutions in that region, partially offsetting the effects of the economic
slump; and

WHEREAS one of the principal purposes of the "Southwest Plan”™ is to
lower costs for both the Federal Home Loan Bank Board and the lending
institutions through an 1infusion of capital, while preserving adequate
services, competition, and basic structure; and

WHEREAS the reforms proposed within the "Southwest Plan” should assist
thrift institutions 1in that region to reduce operating costs while main-
taining a competitive environment, and improve public confidence in those
institutions during a period of economic difficulty; and

WHEREAS extension of a program similar to the "Southwest Plan™ ini-
tiatives by the Federal Home Loan Bank Board to Alaska, including infusion
of capital from the Federal Home Loan Bank Board to assist Alaska thrift
institutions to maintain and improve their loan portfolios, would similarly
benefit Alaska institutions and would sustain public confidence 1in those
institutions and the banking system generally;

BE IT RESOLVED that the Alaska State Legislature respectfully requests
the Alaska delegation in Congress to request the Federal Home Loan Bank
Board to consider extension of assistance to Tfinancial institutions in
Alaska similar to the "Southwest Plan."

COPIES of this resolution shall be sent to M. Danny Wall, chairman,
and Roger F. Martin and Lawrence J. White, members, Federal Home Loan Bank
Board; and to the Honorable Ted Stevens and the Honorable Frank Murkowski,
U.S. Senators, and the Honorable Don Young, U.S. Representative, members of

the Alaska delegation in Congress.

CSHIR 73(L&Q) 2-



STATE OF ALASKA SILL version: hjR 73

1988 LEG'SLATNE SESS|ON publishdate.
Reast FISCAL NOTE

Revision Date: Agency Affected:  Commerce & Econ. Dev.

Tide: Resolution - FHLB Board BRU:
Southwest Plan
Sponsor Rules Committee Components: Banking & Securities

Requester =~ -

EXPENDITURES /JREVENUES : (Thousands of Dollars)
OPERATING FY C8 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TQTAI, QPgRATIFI... 0- 0- U- 0-  m -0 Ly

CAPITAL 0- 0- 0- 0- 0. 0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL 25— s -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- —s s -0- -0-
PARTTIME

TEMPORARY i !

ANALYSIS: (Attach a separata page if necessary.)

Prepared by: Lawrence. P. Carroll, Acting Director Phone-  465-2521
Division: Banking, Secu”esJ.”~Cofpooa”ons Date: Hihjii
Approved by Commissioner® Q n 'y  smith Qae:  \/FF

Agency: Department of/totfimerce ~“Economic Development

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of

13860-3/041188a






¥&¥d ®d AILAJIKA I
MO UKS0@[LOT)GS
LEGISLATTVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY
May, 1988

Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the Tfiles. i
Mary Van Nimwegen

LaU?

t<,SS



HOUSE COMMITTEE REPORT
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Date referred: 3/o50/87 FURTHER REFERRALS:  Judiciary
DATE: 3) 1 4% 1

The Labor & Commerce Committee has considered CSSB 15(Jud)

"An Act relating to trade secrets.”

P CTWBIBB: )
[ ] replace with [ 1 the same title
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Alaska I$tate ffiegislaturc ro B

JAM FAIKS
POST OFFICE BOX V
JUMEAU. ALASKA 99811

Senate
April 6, 1987
MEMORANDUM
TO: Representative Dave Donley, Chairman
House Labor and Commerce [Committee
Nil1”
FROM: Senator Jan Faiks \ \/\-’U
President of the Sena™"eM
[\
SUBJECT: Background on Senatel Bill 15

An Act relating to trade secrets

Senate Bill 15 has been referred to your committee for
consideration. This bill proposes the enactment of the
Uniform Trade Secrets Act in Alaska.

The purpose of the act is to provide statutory protection for
persons who develop and own trade secrets in Alaska. By
protecting trade secrets, the person who develops and owns
them obtains a competitive advantage which is different from,
but in addition to, protection allowed under the federal
patent and copyright laws.

Trade secrets are i1dentified by an element of secrecy. A
trade secret is not merely the privacy iIn which an ordinary
commercial business is carried on? rather, it is something
known to only one or a few, which is kept from the general
public, and not susceptible of general knowledge. The nature
of a trade secret is such that so long as it remains a secret
it is valuable property to its possessor, who can exploit it
commercially to his own advantage.

The classic example of a trade secret is the formula for
Coca-Cola. Had the company sought a patent on the formula, it
would have been kept a secret from the public for a period of
seventeen years. Upon the expiration of the patent, all the

OUT OF SESSION
6060 YUKOM DRIVE ~ AMCHORAGE. ALASKA 99516  907-274-6611



worlld would have access to the formula, thus extinguishing the
monopoly that the Coca-Cola Company has had to produce its
beverage. Instead, by keeping the formula as a trade secret,
the company has had exclusive use of i1t for almost one hundred
years.

A patent is best described as a contract between the inventor
and the public, providing a seventeen-year monopoly for
disclosure of the idea.

The protection of ideas depends on the nature of the idea. If
the product itself can be used to determine the invention,
then protection by patent should be used. For example, 1if the
invention contained in a marketed product can be ascertained
by taking the product apart, then patent law will provide the
inventor with a monopoly of his idea for a period of

seventeen years. To properly qualify for patent protection,
the material must merit such monopoly.

However, if the i1dea can be kept a secret even if it 1is
marketed, as in the example of Coca-Cola, then trade secret
protection should be sought.

Technical innovation and its development into marketable
products can take place only in surroundings that encourage
the development of new ideas and protect the right of
developers to grow and profit from their work. The protection
provided by trade secret legislation is essential to an
innovative society.

Given the unusual geographical and climatic conditions in our
state, Alaskans have historically been innovative 1in
developing unique means and methods to solve unusual and
challenging construction and industry problems. As such,
Alaskans should be afforded protection from misappropriation
of their efforts, which are of value to the public at large.

Senate Bill 15 proposes the following:

Section 1. AS 45.50 i1s amended to add the Alaska Uniform
Trade Secrets Act (AS 45.50.910 - 45.50.945)

AS 45.50.910 (a). A court may enjoin actual or threatened
misappropriation of trade secrets. An injunction will be
terminated when the trade secret has ceased to exist, or
within a reasonable time thereafter to eliminate commercial
advantage that would otherwise be derived from such
misappropriation.

AS 45.50.910 (b). The court may issue an injunction which
conditions future use of a trade secret upon payment of a
reasonable royalty, should it determine that it would be
unreasonable to prohibit such future use.



AS 45.50.910 (c). The court may order affirmative acts to
protect a trade secret.

AS 45.50.915 (@ The complainant may recover for unjust
enrichment and damages for the actual losses caused by the
misappropriation.

AS 45.50.915 (b). Exemplary damages in an amount up to twice
the actual damages may be awarded for willful and malicious
misappropriation.

AS 45.50.920. The court shall preserve the secrecy of an
alleged trade secret by reasonable means.

AS 45.50.925. An act for misappropriation must be brought
within three years of discovery of the misappropriation.

AS 45.50.930(a). This act displaces conflicting tort,
restitutionary, and other state laws which effect civil
liability for misappropriation of a trade secret.

AS 45.50.930 (b). This act does not affect contractual or
other civil liability or relief that is not based upon
misappropriation of a trade secret, or criminal liability
which may arise from such misappropriation.

The Committee Substitute prepared by the Senate Judiciary
Committee adds additional language to exempt the investigation
and prosecution of antitrust and consumer protection cases by
the Attorney General, as the Department of Law felt that this
legislation might have an adverse effect on i1ts enforcement in
these areas.

AS 45.50.935. This act shall be applied and construed to make
the laws consistent with respect to trade secret legislation
enacted by other states.

AS 45.50.940. Definitions of relevant terras.

AS 45.50.945. This act shall be named the Alaska Uniform
Trade Secrets Act.

I would appreciate the committee®s consideration of this
legislation at its earliest convenience. Should you need any
additional information, please let me know.

Thank you.
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Representative Dave Donley

Chairman, Labor & Commerce Committee
Alaska House of Representatives

P.O. Box V

Juneau, Alaska 99811

Dear Representative Donley:

Congratulations on your assuming the Chairmanship of
the House Labor & Commerce Committee. Your legal training and
experience will undoubtedly prove to be of great benefit in
fashioning legislation to guide the state 1iIn these troubled

economic times.

In connection with the Cowper administration"s efforts
to create fertile soil for the planting and growth of new and
fruitful private industry, | write to urge your support of
Senate Bill 15, the Uniform Trade Secrets Act, which has passed
the Senate wunanimously and 1is now in your committee for
consideration.

As you may know from your own law practice or experi-
ence, trade secret protection 1is not a substitute for patent
protection under the federal patent laws. It is primarily aimed
not so much as protection of a particular device or invention,
but from wrongful appropriation of any information which is
unique iIn some way and provides an economic advantage because it
iIs not generally known.

Trade secret information can include a device or inven-
tion (whether eventually patentable or not); an Improvement on a
device; a process of manufacturing or a method of manufactuxing;
customer lists; computer software; knowledge of particular
economic information (such as feasibility and marketability and/
or demand for a particular products or services); engineering

data; recipes; etc.

Usually trade secret disputes arise where a competitor
to an individual possessing such information engages 1in
industrial espionage of some Kkind or type, either through
contact with a competitor®s employers or by other means, or,
very often, through an employee who either learns of or simply
appropriates one"s employers trade secret information and
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April 24, 1987
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utilizes i1t for the benefit of him or herself, or seeks to
market It to a competitor.

It is only fair that the possessor of trade secret
information be protected, with at least a statute which defines
generally the nature of a trade secret and what constitutes
misappropriation. S.B. 15 is such a statute. It is only Tfair
that 1individuals who might be tempted to take and utilize
information of another be apprised by statute as to the
standards of conduct to which they will be held by law. It is
also only fair that people who receive trade secret information
(even though themselves not culpable), be apprised by law of the
risks of receiving and benefiting from such iInformation under
circumstances where the information has been misappropriated.

The Qleading authority on trade secret law 1iIn this
country is Roger M. Milgrim, author of Milgrim on Trade Secrets,
published by Matthew Bender & Co. We have contacted Mr.
Milgrim, a member of the New York Bar, about the possible
enactment of a uniform trade secrets act in Alaska and he has
commented that there are three principal reasons why the act
should be passed i1n Alaska.

First, Mr. Milgrim believes that passage of the act
would be helpful 1In attracting industry, particularly high-tech
industry, which 1is acutely conscious of the value of and the
need for protection of trade secret information. Second, Mr.
Milgrim suggests that by enactment of the act, the state would
have not merely the benefit of the act itself, but the case law
which exists from other jurisdictions directly interpreting the
terms of the act. Finally, Mr. Milgrim comments that enactment
of the act would put Alaska in the vanguard of progressive
states which are recognizing the needs for trade secret
legislation in light of modern emerging industrial needs.

There are also several general salucory benefits to be
gained from passage of the Uniform Trade Secrets Act. First,
legislative definition of the standards of business and personal
conduct which are the subject of the act will avoid having those
definitions made by the Supreme Court of Alaska on a case by
case basis. Secondly, the objectives of the Uniform Trade
Secrets Act are totally consistent with the announced policies
of the Cowper administration to plant, nurture and tend

imaginative, inventive private enterprise in Alaska. Finally,
the Uniform Trade Secrets Act will not cost the state treasury
one dime. In fact, because it will define the partiesl rights

in this field, it may very well discourage litigation.
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At present, there is no statutory or case law in Alaska
with regard to trade secrets. That void necessarily means that
in a given case the parties must craft from the common law the
basic principals of appropriate relief in each and every case.
Passage of the act should mitigate the necessity for litigation
and in the event of litigation reduce the costs of deciding what

law is applicable.

Should you or any other member of the committee desire
further information on the nature and history of the Uniform
Trade Secrets Act, please do not hesitate to call or write with
your questions and concerns.

Thank you for your consideration.
Very truly yours,

JENSEN, HARRIS & ROTH

SAS :bmg
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FULLTIME -0- -0- e -0- -0- -0-
PART-TIME
TEMPORARY

ANALYSIS :

Please see attached analysis.

/e
Preparedby : Richard 1. Pegues, Rarector t < . Phone: 465-3672
Division : Administrative/Services Date:— Jan. 27. 1987
Ronald W. Lorensen, (/
Approved by Commissioner: Acting Attorney General Date: Jan. 27, 1987

Agency : Department of Law

Distribution (by preparer):
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Legislative Sponsor
Requestor
Office of Management tuid Budget
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. » S5

This legislation could have an adverse impact on the
Department of Law"s enforcement of both the Restraint of Trade Act
(AS 45.50.562) and the Consumer Protection Act (AS 45.50.471). Under
both of these statues, the attorney general routinely _subpoenas
information which could be classified as '"trade secret” under SB15.
Consequently, prospective defendants could use SB15 to block or delay
our investigations.

The cost of investigations and prosecution of antitrust and
consumer protection cases could go up as a result. Because it is
difficult to quantify increased cost, any estimate on our part would be
speculative at best. More importantly, enactment of the bill in its
present form could seriously delay the state®"s ongoing antitrust
activities. It is therefore recommended that the bill be amended by
adding a clause exempting Investigations and" prosecutions by the
attorney general.

pace of
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Bill Version: CssB 159
RBQDfIFiX: Publish Date: * 2/12/&7

Revision Date: Agency Affected: Alaska Court System

Title: An Act Relating to Trade BRU: Trial Courts
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Federal Funds

Other
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Full-time
Part-time
Temporary

ANALYSIS:

No fiscal impact.
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PRESIDEMT i’ ! JAM FAIRS
POST OFFICE BOX V
907-465-3755 AIX*EL \7 \'/7 JUMEAU. ALASKA 99811
Senate

January 30, 1987

MEMORANDUM
TO: Senator Tim Kelly, Chairman
Senate Labor and Commerce Committee
A - B
FROM: Senator Jan Faiks V §J 7/
President of the Senate”/--
SUBJECT: Background on Senate Biild 15

An Act relating to tra/de secrets

Senate Bill 15 has been referred to your committee for
consideration. This bill proposes the enactment of the
Uniform Trade Secrets Act i1n Alaska.

The purpose of the act is to provide statutory protection for
persons who develop and own trade secrets in Alaska. 3y
protecting trade secrets, the person who develops and owns
them obtains a competitive advantage which is different from,
but in addition to, protection allowed under the federal
patent and copyright laws.

Trade secrets are identified by an element of secrecy. A
trade secret is not merely the privacy in which an ordinary
commercial business 1is carried on; rather, it is something
known to only one or a few, which is kept from ‘“.he yenerai
public, and not susceptible of general knowledge. The nature
of a trade secret iIs such that so long as it remains a secret
it is valuable property to its possessor, who can exploit it
commercially to his own advantage.

The classic example of a trade secret is the :crmu*a for
Coca-Cola. Had the company sought a patent on tne :orr.u..i.
would have been kept a secret from the nuolic ::r e nan :

OUT OF SKSSIOM
'i)«) YI'hOM DRIVE OUIOKUIE. \L\M\A »<il>.



seventeen years. Upon the expiration of the patent, all

the world would have access to the formula, thus extinguishing
the monopoly that the Coca-Cola Company has had to produce its
beverage. Instead, by keeping the. formula as a trade secret,
the company has had exclusive use of it for almost one hundred
years.

A patent 1is best described as a contract between the inventor
and the public, providing a seventeen-year monopoly for
disclosure of the idea.

The protection of ideas depends on the nature of the idea. If
the product itself can be used to determine ‘“he invention,

then protection by patent should be used. For example, 1iIf the
invention contained in a marketed product can be ascertained
by taking the product apart, then patent lav; will provide the
inventor with a monopoly of his idea for a period of

seventeen years. To properly qualify fjr patent protection,
the material must merit such monopoly.

However, if the idea can be kept a secret even if it is
marketed, as in the example of Coca-Cola, then trade secret
protection should be sought.

Technical i1nnovation and its development into marketable
products can take place cnly in surroundings that encourage
the development of new ideas and protect the right of
developers to grow and profit from their vork. The protection
provided by trade secret legislation is essential to an
innovative society.

Given the unusual geographical and climatic conditions in cur
state, Alaskans have historically been innovative in
developing unique means and methods to solve unusual and
challenging construction and industry problems. As such,
Alaskans should be afforded protection from misappropriation
of their efforts, which are of value to the public at large.

Senate Bill 15 proposes the following:

Section 1. AS 45.50 i1s amended to add the Alaska “r.irorr.
Trade Secrets Act (AS 45.50.010 - 45.50.045)

AS 45.50.910 (a)- A court may enjoin actual or tnra.stan-au
misappropriation of trade secrets. An iInjunction .l.. e
terminated when the trade secret has ceased to exist,

within a reasonable time thereafter to eliminate icn.t.urc:m_
advantage that would otherwise be derived frcm suer,
misappropriation.



AS 45.50.910 (b). The court may issue an injunction which
conditions future use of a trade secret upon payment of a
reasonable royalty, should it determine that it would be
unreasonable to prohibit such future use.

AS 45.50.910 (c). The court may order affirmative acts to
protect a trade secret.

AS 45.50.915 (@ The complainant may recover for unjust
enrichment and damages for the actual losses caused by she
misappropriation.

AS 45.50.915 (b). Exemplary damages in an amount up to twice
the actual damages may be awarded for willful and maiUricus
misappropriation.

AS 45.50.920. The court shall preserve the secrecy of an
alleged trade secret by reasonable means.

AS 45.50.925. An act for misappropriation must be brought
within three years of discovery of the misappropriation.

AS 45.50.930(a)-. This act displaces conflicting tort,
restitutionary, and other state laws which effect civil
liability for m"isanpropriation of a trade secret.

AS 45.50.930 (b). This act does not affect contractual or
other civil liability or relief that is not based upon
misappropriation of a trade secret, or criminal liability
which may arise from such misappropriation.

AS 45.50.935. This act shall be .applied and construed to make
the laws consistent with respect to trade secret legislation
enacted by other states.

AS 45.50.940. Definitions of relevant uerms.

AS 45.50.945. This act shall be named uhe Alaska Vniform
Trade Secrets Act.
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63 SUPREME ﬁpyhﬂ REPORTER

*.» u.a.
«U v. UNITED STATES «t it.

No. 889.

Argued May 10.1SH3.
Decided May 24, 1941

1. United States «=3

The act providing for acquisition by
United States of land, and of juiisdiction
exclusive or partial, thereover, was aimed
at giving broad discretion to the various
federal agencies in order that they night
obtain only the necessary jurisdiction. 40
U.S.CA. § 255.

2. United States <£=3

The act providing for acquisition by
United States of land, and of jurisdiction
exclusive or partial, thereover, created a
definite method of acceptance of jurisdic-
tion so that all persons could know whether
the government had obtained no jurisdic-
tion at all or partial jurisdiction or ex-
clusive jurisdiction. 40 U.S.CA. § 255.

1 Statutes ®=219 "

W here the Army and the Department
of Agriculture had co-operated in develop-
ing the act providing for acquisition by
United States of land and of jurisdiction
exclusive or partial thereover, their views
on meaning of the act were entitled to
great weight. 40 U.S.CA. § 255.

AOAMS «t

4. United States C=3
Under act providing for acquisition by
United States of lands and of “jurisdiction,
exclusive or partial," thereover by filing
of notice with Governor, notice is required
in order to give United States any jurisdic-
tion, whether exclusive, partial or con-
current over such land. 40 U.S.CA. § 255.
See Words and Phrases, Permanent
Edition, for all other definitions of
“Jurisdiction, Exclusive or Partial”.

5. Criminal law <S=97(4)

W here federal government had
given notice of acceptance of jurisdiction
over land acquired by it in Louisiana, and
used as military camp at time rape was al-
legedly committed at such camp by soldiers,
the federal district court was without juris-
diction of prosecution for alleged crime
though Louisiana statute had authorized
United States to take jurisdiction. Cr.
Code §§ 272, 278, 18 U.S.CA. 8§ 451, 457;

not

40 U.S.C.A. § 255; Act La. No.12 of 1892,
j 2, as amended by Act No. 31 of 1942, §

L

the United States
for the Fifth

On Certificate irom
Grcuit Court of Appeals
Grcuit.

Richard Philip Adams, John W alter
Brodenave, and Lawrence Mitchell were
convicted of rape of a civilian woman at
Camp Claiborne, La., a government
military camp, and they appealed to the
Circuit Court of Appeals for the Fifth
Circuit, which certified two questions of
law for answer by the Supreme Court
pursuant to Jud.Code § 239, 28 U.S.CA.
§ 346.

Questions answered.

Mr. Thurgood Marshall, of New York
City, for Adams et aL

Mr. Robert L. Stern, of Washington, D.
C, for the United States et xl.

Mr. Justice BLACK delivered the opin-
ion of the Court.

The Circuit Court of Appeals for the
Fifth Circuit has certified to us two ques-
tions of law pursuant to § 239 of the Ju-
dicial Code, 28 U.S.CA. § 346. The certif-
icate shows .that the three defendants were
soldiers and were convicted under 18 U.
S.C. §8 451, 457, IS U.S.CA. 8§ 451. 457, in
the federal District Court for the Western
District of Louisiana, for the rape of a
civilian woman. The alleged offense oc-
curred within the confines of Camp G ai-
bome, Louisiana, a government military
camp, on land to which the government had
acquired title at the time of the crime.
The ultimate question is

313
whether the camp
was, at the time of the crime, within the
federal criminal jurisdiction.

The Act of October 9, 1940, 40 U.S.C
§ 255, 40 U.S.CA. § 255, passed prior to
the acquisition of the land on which Camp
Claiborne is located, provides that United
States agencies and authorities may accept
exclusive or partial jurisdiction over lands
acquired by the United States by filing a
notice with the Governor of the state on
which the land is located or by taking other
similar appropriate action. The Act pro-
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rides further: "Unless and until the Unit-
ed States has accepted jurisdiction over
lands hereafter to be acquired as aforesaid,
it shall be conclusively presumed that no
such jurisdiction has been accepted." The
government had not g;vr.n notice of ac-
ceptance of jurisdiction at the time of the
alleged offense.l

The questions certified are as follows:

“1. Is the effect of the Act of Oct 9,
1940, above quoted, to provide that, as to
lands within a State thereafter acquired by
ihc United States, no jurisdiction exists
in the United States to enforce the criminal
laws embraced in United States Code, Title
18, Chapter 11, and especially Section 457
relating to rape, by virtue of Section 451,
Third, as amended June 11, 1940, unless
and until a consent to accept jurisdiction
over such lands is filed in b half of the
United States as provided in said Act?

“2. Had the District Court of the W est-
ern District of Louisiana jurisdiction, on
the facts above set out, to try and sentence
the appellants for the offense of rape com-
mitted within the bounds of Camp Clai-
borne on May 10, 1942?"

Since the government had not given the
notice required by the 1940 Act, it clearly
did not have cither “exclusive or partial”

jurisdiction over the camp area. The only
possible - _
314

reason suggested as to why the

1940 Act is inapplicable is that it does not
require the government to give notice of
acceptance of "concurrent jurisdiction.”
This suggestion rests on the assumption
that the term "partial jurisdiction” as used
in the Act does not include "concurrent
jurisdiction.”

The
in James v.
134, S3 S.Ct.

[1.2]
decisions
Co., 302 U.S.

legislation  followed our
Dravo Contracting
20S, 82 LEa.

1 Exclusive jurisdiction orer the lands
on which the Camp is located was ac-
cepted for the federal government by the
Secretary of 1Var in a letter to the
Governor of Louisiana, effective Janu-
ary 15. 1043.

*In the words of a sponsor of the
bill, the object of the act was flexibility',
so "that L:e bead of the acquiriog agen-
cy or department of the Government
could at auy lime designate what type of
jurisdiction is necessary; that is, cither

ADAMS r. UNITED STATES
318 Cw

1123

155, 114 A.LFL J13; Mason Co. v. Tax
Commission, 302 U.S. 136. 58 S.Ct. 233. 32
Led. 137; and Collins v. Yosetmte Park
Co.. 504 U.S. 518, SS S.Ct. 1009. 32 LEd.
1502. Ti.cse cases arose from controversies
concerning the relation of federal and state
powers over government property and had
pointed the way to practical adjustments.
The bill resulted from a cooperative study
by government officials, and was aimed at
giving broad discretion to the various
agencies in order that they might obtain
only the necessary jurisdiction.1 The Act
created a definite method of acceptance of
jurisdiction so that all persons could know
whether the government had obtained “no
jurisdiction at all, or partial jurisdiction,
or exclusive jurisdiction.”1

[3,4] Both the Judge Advocate Gen-
eral of the Army4 and the Solicitor of the
Department of Agriculturel have construed
the 1940 Act as requiring that notice of
acceptance be filed if the government is to
obtain concurrent jurisdiction. The De-
partment of Justice has abandoned the view
of jurisdiction which prompted the insti-
tution of this proceeding,

315

and now advises
us of its view that concurrent jurisdiction
can be acquired only by the formal accept-
ance prescribed in the act. These agencies
co-opcraied in developing the act, and their
views are entitled to great weight in its
interpretation. Cf. Bowen v. Johnston, 306
U.S. 19, 29, 30, 59 S.Ct. 442, 83 LEd. 455.
Besides, we can think of no other rational
meaning for the phrase “jurisdiction, ex-
clusive or partial” than that which the ad-
ministrative construction gives it.

[5] Since the government had not ac-
cepted jurisdiction in the manner required
by the Act, the federal court had no juris-
diction of this proceeding. In this view
it is immaterial that Louisiana statutes au-

exclu«ivo or pnrtial. lo other worHs it
definitely contemplates leaving the ques-
tion of extent of jurisdiction necessary
to the head of the land-acquiring agen-
cy." Hearings. House Committee on
Euildiugs mid Grounds, H.It, 731)3, 7C;h
Con?.. 1st Sess., p. 5.

31bid,, 7.

<Ops.J.A.G. GS0.2.

3 Opinion No. 4311, Solicitor, Depart-
ment of Agriculture.
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thorized 'ae government to take jurisdic-
tion, sinr: at the critical time the jurisdic-
tion had not been taken.*

Our answer to certified question No. 1
is Yes and to question No. 2 is No.

It i so ordered.

310 U.S. 433
TOYOSABURO KOREMATSU v. UNITED
STATES.

No. 912.
Argued May 11, 1013.

Decided June 1, 1943.

L. Criminal law <£=982

A "probation” order is an authorized
mode of mild and ambulatory "punishment”,
the probation being intended as a reforming

discipline. 18 U.S.CA. 5§ 724, 725, 727.
See Words and Phrases, Permanent
Edition, for all other definition* of

"Probation" and “Punishment",

2. Criminal law C=982

“Probation”, like "parole”, is intended
to be a means of restoring offenders who
arc good social risks to society; to afford
the wunfortunate another opportunity by
clemency. 18 U.S.CA. 8§ 724, 725, 727.

See Words and Phrases, Permanent

Edition, for all other definitions of
"Parole".

3. Criminal law <S=1023{2)

The judgment is “final” for purpose o*
appea' when it terminates the litigation on
the merits and leaves nothing to be done
but to enforce by execution what has been
determined.

See Worda and Phrases, Permanent

Edition, for all other definitions of
“Final Judgment".
e Dart's Louisiana Stat (Sapp.) }

2S9S. Act La. No. 12 of 1S92, j 2, as
amended by Act No. 31 of 1942, J 1.
In view of the general applicability of
the 1940 Act it is unnecessary to con-
sider the eJeci of the Weeks Forestry

0 SUPHEME l(f»OHﬁT EEPOHTEH

4, Criminal law €=1023(9)

An order of the district court
pending the imposition of sentence,
placing on probation a defendant convicted
of remaining in a military zone in violation
of statute and orders issued thereunder,
was "final" and appealable. 18 U.S.CA. §§
97a. 724. 725, 727; JutLCode § 12S, 23 U.S.
C A § 225; Executive Order Feb. 19, 1942,

sus-

No. 9006.
Sea Wordu and Phrases. Permanent
Edition, for all other definitions of
“Final Order".

the United States
for the Ninth

On Certificate from
Circuit Court of Appeals
Circuit

Fred Toyosaburo Korematsu was con-
victed in the District Court of remaining
in the City of San Leandro, California, in
violation of 18 U.S.CA. 8§ 97a, and the
orders issued thereunder. The District
Court placed him on probation and ordered
that pronouncing of judgment should be
suspended and the defendant appealed to
the Circuit Court of Appeals for the Ninth
Circuit, which certified to the Supreme
Court the question whether the District
Court's order was a final decision review-
able on appeal.

Certified question answered in the af-

firmative.

Mr. A L. Wirin, of Los Angeles, Cal., for
Korematsu.

Mr. John L. Burling, of New York City,
for the United States.

Mr. Justice BLACK delivered the

opinion of the Court.

Korematsu was found guilty by the Dis-
trict Court for the Northern District of
California of remaining in the City of San
Leandro, California, in violation of IS U.S.
C § 97a, 18 U.S.CA. § 97a, and the orders

Act. 1C U.S.C. 54S0. IC r.S.CA. § 4S0.
and the Louisiana statute dealing with
jurisdiction in natinual forests. Dart's
Louisiana Stat. i X!2!); Act La. No. 90
of 1922. § 10, as amended by Act No.
71 of 1924, | 1, even though the land
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Chapter 19. SLA 1975. oot violative
0f Alaska Constitution. —Once emigres-
sion.il consent was secured, the Alaska
legislature, in agreeing to the disposition
of the land and mineral rights by eh. 19.
SLA 1976. was not violating any SpECIfIC
provision ofthe Alaska Constitution. State

CongreM cannot limit aspnme
court’s power to discipline Alaskan
lawyers either directly or by continuing
in force the provision airs territorial stat*
ute claimed to have that effect. In re
Hackay. Sup. CL Op. No. 279 iFila No.
ASA 8). 416 P.2d 823 >1966). rehearing

v. Lewuv, Sup. CL Op. No. 1364 'File No. denied. 385 U.S. 890 ' 1966).

3039). 559 P.2d 630. appeal dismissed. 432
US. 901.97 S. CL 2943. 53 L Ed. 2d 1073
+1977).

(HOUSE OF REPRESENTATIVES MEMBERSHIP |

sec.. 9. The State of Alaska upon its admission into the Union shall
be entitled to one Representative until the taking effect of the next
reapportionment, and such representative shall be in addition to the
membersh+p of the House of Representatives as now prescribed by law:
Provided, That such temporarg increase in the membership shall not
operate to either increase or decrease the permanent membersh|8 of
the House of Representatives as prescribed in the Act of August 8,1911
(37 Stat. 13) nor shall such temporary increase affect the basis of
ag[l)ornonment established by the Act of November 15,1941 (55 Stat.
761; 2 U. S. C., sec. 2a), for the Eighty-third Congress and each Con-
gress thereafter.

[NATIONAL DEFENSE WITHDRAWALS; JURISDICTION!

Sec. 10. (8) The President of the United States is hereby authorized
to establish, by Executive order orproclamation, one or more.special
national defense withdrawals within the exterior boundaries of
Alaska, which withdrawal or withdrawals may thereafter be termi-
nated in whole or in part by the President _

_ Special national defense withdrawals established under subsec-
tion (a) of this section shall be confined to those portions of Alaska that
are situated to the north or west ofthe following line: Beginning at the
gomt where the Porcupine River crosses the international boundary

etween Alaska and Canada; thence along a line parallel to, and five
miles from, the right, bank of the main channel of the Porcupine River
to its conflyence with the Yukon River; thence alone a line parallel to,
and five miles from, the right bank of the majn channel of the Yukon
River to its most southerl¥ point of intersection with the meridian of
longitude, 160 de_g_rees west of Greenwich; thence south to the intersec-
tion of said meridian with the Kuskokwim River; thence along a Jine
parallel to, and five miles from the n{qht bank of the Kuskokwirn River
to the mouth of said river: thence afong the shoreline of Kuskokwim
Bay to its intersection with the meridian of longtitude 162 degrees 30
minutes west of Greenwich: thence south to the intersection” of said
meridian with the parallel of latitude 57 derqrees_ 30 minutes north:
thence east to the Intersection of said parallel with the meridian of
longitude 156 degrees west of Greenwich; thence south to the intersec-
tion of said meridian with the parallel of latitude so degrees north.

o4
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ic) Effective upon the _issuance of such Executive order or
proclamation, exclusive jurisdiction over all special national defense
withdrawals established under this section. is hereby reserved to the
United States, which shall have sole legislative, judicial, and executive
power within such withdrawals, except as provided hereinafter. The
exclusivejurisdiction so established shall extend toall lands within the
exterior boundaries ofeach such withdrawal, and shall remain in effect
with respect to am{ particular tract or parcel of land only so long as
such tract or parcel remains within the exterior boundaries of such a
withdrawal. The laws of the State of Alaska shall not apply to areas
within anh/_spemal national defense withdrawal established under this
section while such areas remain subject to the exclusive jurisdiction
hereby authorized: Provided, however. That such exclusive]urisdiction
shall not prevent the ex-'cution of any process, civil or criminal, of the
State of Alaska, upon any person found within said withdrawals; And
growdedfurther, hat such exclusivejurisdiction shall not prohibit the

tate of Alaska from enacting and “enforcing all laws necessary to
establish voting districts, and the qualificafion and procedures for
voting in all_ elections. . _ S

_&d) During the continuance in effect of any special national defense
withdrawal established under this section, or until the Congress
otherwise provides, such exclusive jurisdiction shall be exercised
vvlthmfelach such withdrawal in accordance with the following provi-
sions of Jaw: -

(1) All laws enacted by the Congress that are of general application
to areas under the exclusive jurisdiction of the United States, includ-
ing, but without limiting the generahtY of the fore(ipmg those provi-
sions of title 18, United Statés Code, that are app icable within the
special maritime and territorial jurisdiction of the United States as
defined in section 7 of said title, 'shall apply to all areas within such
withdrawals, . . _

(2& In addition, any areas within the withdrawals that are reserved
by Act of Congress or. by Executive action for a particular military or
civilian use of'the United States shall be subject to all laws enacted by
the Congress that have application.to lands withdrawn for that partic-
ular use; anu' any other areas within the withdrawals shall be subject
to all laws enacted by the Congress that are of general application to
lands withdrawn for defense Purposes of the United States.

(3) To the extent consistent with the laws described in paragraphs
ﬂand (2) ofthis subsection and with requlations i ,ade or other actions
taken under their authority, all laws inforce within such withdrawals
immediately prior to the creation thereof by Executive order or
proclamation shall apPIK within the withdrawals and, for this purpose,
are adopted as laws otthe United States: Provided, however, That the
laws ofthe State or Territory relating to the organization or powers of
municipalities or local political subdivisions, and the laws or
ordinances of such municipalities or political subdivisions shall not be
adopted as laws of the United States.

95
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4" Ail functions vested in the United States commissioners by the
|aws described in this subsection shall continue to be performed within
the withdrawals by such commissiongrs. _ o

5> All functions vested in any municipal corporation, school district,
or other local political subdivision by the laws described in this subsec-
tion shall continye to be performed within the withdrawals by such
corporation, district, or other subdivision, and the laws of the state or
the. laws or ordinances of such municipalities or local political subdi-
vision shall remain in full force and effect notwithstanding any with-
drawal made under this section. _

F_6> Ail other functions vested in the government of Alaska or in any
officer or agency thereof, excePt judicial functions over which the
United States District Court for the District ofAlaska is givenjurisdic-
tion by this Act or other provisions of law, shall be_P_er ormed within
the withdrawals by such civilian individuals or civilian agencies and
insuch manner as the President shall from time to time, by Executive
order, direct or authorize. o

(7) The United States District Court for the District of Alaska shall
have original lurlsdlctlon, without regard to the sum or value of any
matter in controversy, over all civil actions arising within such with-
drawals under the laws made apPhcab_Ie thereto by this subsection, as
well as over all offenses committed within the withdrawals.

(e)  Nothing contained in subsection (dg_ of this section shall be
construed as limiting the exclusive, jurisdiction established in the
United States b)r subSection (c) of this_ section or. the authority of the
Congress to implement such exclusive jurisdiction by appropriate leg-
islation, or as denying to persons now or-hereafter residing within any
Pornon of the areds described in subsection (b) of this section the righit
0 vote at all elections held within the political subdivisions as pre-
scribed b% the State of Alaska where they respectively reside, or as
limiting thejurisdiction conferred on the United States District Court
forthe District of Alaska by any other provision oflaw, or as continuing
in effect laws relating to the Legislature of the Territory of Alaska.
Nothing contained in"this section shall be construed as [imiting any
authority otherwise vested in the Congress or the President

[MOUNT McKINLEY NATIONAL PARK; MILITARY, NAVAL. ETC.. LANDS:
CIVIL AND CRIMINAL JURISDICTION]

sec. 11. ta) Nothing in this Act shall affect the establishment, or
the right, ownership, and authority of the United States in Mount
McKinley National Park, as now of hereafter constituted; but exclu-
Sive H]unsdlctlon, in all cases, shall be exercised by the United States
for the national Fark, as now or hereafter constituted; saving, however,
to the State of Alaska the right toserve civil or criminal process within
the limits of the aforesaid ?_ark In suits or prosecutions for or on account
of rights acquired, obligations incurred, or crimes committed in said

9
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State, but outdide or'idid park, and iaving further to the said State the
right to tax persons and, corporations, théir franchises and property on
the lands included.in said park; and savmgi also to the Persons_ re&dmg
now or hereafter in such area the right 1o vote at all elections hel
within the respective political subdiviSions of their residence in which
the park is situated, o _
> Notwithstanding the admission, of the State of Alaska into the
Union, authority is reserved in the United States, subject to the proviso
hereinafter set forth, for the exercise by the Congréss of the United
States of the power of exclusive legislation, as provided by article |
section 8, clause 17, of the Constitution of the United States, in all
cases whatsoever over such tracts or parcels or land as, immediately
Rnorto the admission of said State, are owned by the United States and
eld for military, naval. Air Force, or Coast Guard purposes, including
naval petroleum reserve numbered 4, whether such lands were
acquired by cession and transfer to the United States by Russia and set
aside by Act of Congress or by Executive order or proclamation of the
President or the Governor of Alaska for the use ot the United States,
or were acquired by the United States by purchase, condemnation,
donation, exchange, or otherwise: Provided, (i) That the State of Alaska
shall always have the rlgiht to.serve civil or criminal process within the
said tracts or parcels of Tand in suits or prosecutions for or on account
of rights acquired, obl_lgatlons incurred, or crimes committed within
the said Statl_te but outsicle of the said tracts or parcels of land; (i) thafc”
reservation.. s
CongreVSwtne Unjted STates of the power orexclusive Ieglslanofer_Jrr/
ads aforesaid shaP not-operate to prevent such lands from being
wa part of the State of Alaska, or to prevent the said State from
Mexercising over or upon such lands. concurrently with the United
States, any|urisdiction whatsoever which it would have in the absence
of such reservation of authority and which is consistent with the laws
thereafter enacted by the Conigress pursuant to such reservation of
authority; and %u) that such power of exclusive legislation shall rest?
and remain in the United States only so long as the particular tract or
parcel of land involved Is owned by the United States and used for
mghtar%/, naval, Air Force, or Coast Guard purposes. The provisions of f
this subsection shall not apply to lands within such special national
defense withdrawal or withdrawals as may be established pursuant to
section 10 of this Act until such lands ceaSe to he subject t0 the exclu-
sive jurisdiction reserved to the United States by that section.

Opinions of attorney general. —  reservation mustbe in accord with Alaska
Alaska's fish and game laws are applicable  law3 regulating seasons, bag limits,
as federal law on military reservations, methods of taking, etc.. even though mili-
except for the licensing of military tary personnel are not required to comply
personnel who hunt on military with Alaska's licensing requirements
reservations. 1964 Op. Att'y Gen.. No. 2. while on the reservation. 1964 Op. Attly

Any hunting or fishing at a military  Gen., No. 2.

o7
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Alaska and the federal government
liave ooncurrent junsdicxion >ver federal
military reservations by the terms of u»of
thia subsection. 1964 Op. Ally Gen.. No. 2.

Subsection tbl iii> grand to Alaska and
the federal government concurrent juris-
diction to enforce Alaska’s fish and game
law* and regulations on federal military
reservations. 1964 Op. Atty Gen.. No. 2.

Only oa a military reservation under
the exclusive legislative jurisdiction of the
federal government oouid enforcement rf

Alaska Statutes 4 12

game and tlsh laws be in ihe hands 0f the
federal government exclusively. 1964 Op.
Att’'y Gen.. No. 1.

The state has subject matter jurisdiction
over sewage disposal in Petroleum
Reserve No. 4. June 28. 1977. Op. Atty
Gen.

Until Congress expressly exercises its
latent power of exclusive jurisdiction, the
state has concurrent jurisdiction over
Petroleum Reserve No. 4. June 28. 1977.
Op. Atty Gen.

[JUDICIAL AND CRIMINAL PROVISIONSI

sec. 12. Effective Uﬁon the admission of Alaska into the Union —

(a) The analysisofc

apter 5 oftitle 28, United States Code, immedi-

ately preceding section 81 of such title, is amended by inserting imme-
diately after and underneath item 81 of such analysis, a newitem to
be designated as item 81A and to read as follows:

"81A. Alaska”:

(b) Title 28, United States Code, is amended by inserting immedi-
ately after section 81 thereofa new section, to be designatedas section

81A" and to read as follows:
"8 81A. Alaska

"Alaska constitutes one judicial district.

"Court shall be held at Anchorage, Fairbanks, Juneau, and Nome.”;
~(c) Section 133 of title 28, United States Code, is amended by

inserting in the_table of districts and judges in such section immedi-
ately above the item: "Arizona *** 2", a new item as follows: "Alaska

(d) The first paragraph of section 373 oftitle 28, United States Code,
as heretofore amended, is futher amended b;{(Stnkmg out the words:
“the District Court for the Territory of Alaska,”: Provided, That the
amendment made by this subsection shall not affect the rights of any
judge who may have retired before it takes effect;

(e) The words "the District Court for the Terrltorg of Alaska,” are
stricken out wherever they apgear in sections 333,460,610, 753,1252,
1291, 1292, and 1346 of title 28, United States Code,

(f) The first paragraph of section 1252 of title 28, United States
Code, is further amended by striking out the word "Alaska,” from the
clause relating to courts of record; = _ _

0) Subsection (2) of section 1294 of title 28, United States Code, is
gggg%egg?nd the' [ater subsections of such section are renumbered

Ingly,

(h) Subsection (a) of section 2410 of title 28, United States Code, is
amended by striking out t™ words: “including the District Court for
the Territory of Alaska,”;

9



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.0.ROX V, JUNEAU 9981)

(907) 465-3892

HOUSE LABOR AND COMMERCE COMMITTEE
REVISED

May 11-16, 1987
(* indicates first public hearing)

Capitol Rm. 17 465-3892 T-Th. 1:30 p.m.

Tuesday, May 12, 1987 1:30 - 4:30

*HB 283 "An Act prohibiting certain employers from
testing employees for drugs or other substances

consumed by employees."”

SB 187 "An Act relating to minimum electrical
stav ards; and providing for an effective date."

*HB 304 "An Act relating to group disability

insurance.”™ (PENDING REFERRAL)

SB 21 "An Act relating to construction contractors."

SJR 23 "Endorsing the application of the Department of

Commerce and Economic Development for a rural
development assistance demonstration grant.”
REFERRAL)
Proposed committee legislation.

Thursday, May 14, 1987

SCR 20 "Relating to National Tourism Week.™

(PENDING

HB 195 ™"An Act excluding services provided by certain
taxicab operators from the definition of employment for
unemployment compensation coverage; and providing for

an effective date."

*HB 305 "An Act relating to transportation of pupils;
and providing for an effective date.” (PENDING

REFERRAL)

CVsP-

«ceu]) C



House Labor and Commerce
May 11-16, 1987
SB 36 "An Act relating to Amaueur Radio Week."

SB 93 "An Act relating to investments by financial
institutions.

SB 113 "An Act relating to the Artie Winter Games;
and providing for an effective date."

SB 15 "An Act relating to trade secrets."

SB 39 "An Act relating to the Real Estate Commission
and providing for an effective date."

Bills previously heard on Tuesday, May 12.

Proposed committee legislation.
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Page 3
Senator John Coghill
September 18, 1986

p" gf* AS 08.18.161(7)
As written

"This chapter does not apply to: (7) construction, alteration or repair
carried on within the boundaries of a site :nder the legal jurisdiction
of the Federal Government;

Dele te
Discussion:

Research by the Attorney General’s office indicates the assumption of site is
under the "legal jurisdiction™ of the Federal Government because of identifying
features, i1.e. a military post or national park is false. For the Federal
Government to have '"legal juridiction™ over a site, an "assumption of jurisdiction"
must be filed with the OFfice of the Governor for each site the Federal Government
desires to exercise jurisdiciton. In the absence of an Assumption of Jurisdiction
and without a conflicting Federal statute, State law prevails. A limited investi-
gation of the Staff Judge Advocates office at Ft. Wainwright and Eielson AFB

and at the Office of the Governor in Juneau disclosed no one Ffamiliar with the
concept of "an assumption of jurisdiction”. This indicates that the process is

a rare occurance. The language of bid packets from the Federal Contracting

Office require "_..._will be responsible for and will obtain, prior to building
operations..licenses and other permits...in compliance with applicable laws,

codes and regulations,”™ 'comply with the provisions of all Federal, State and
local statutes...,” and "...shall comply with provisions of all applicable
federal, state and local laws, ordinances, rules, and regulations and particularly
those pertaining to the protection of the environment, construction, sanitation,
and licenses or permits to do business.” (emphasis added) Converstion with
contracting officers at the Bases indicate as long as the guidlines "of right

to work™ laws are not infringed upon, State requirements in the contractor
registration area could be enforced on the Bases.

AS 908 .180 71X2) ,



i m Committee Substitute for

Dill No. Senate Bill 2l (Finance) Date March 3, 1987
Title "An Act relating to construction Contact: Eileen Plate
contractors." 465-2700

Tom Stuart, Jr.
465-4870

Committee Substitute for Senate Bill 21 seeks to strengthen and clarify the
contractor licensing law which is enforced by the Department of Labor and the

Department of Commerce.
Specifically, this bill:

1. Extends the prohibition against contracting with unlicensed persons to
speciality contractors. Under present law, only a general contractor is
prohibited from contracting with an unlicensed person.

2. Provides that a specialty contractor may work only in those areas of
contracting for which he/she is specifically licensed, as evidenced by
the specialities listed on the certificate of registration.

3. Makes it unlawful for a contractor who 1is not properly registered to
advertise as a contractor.

4. Requires that the Department of Commerce Ulist on the certificate of
registration issued to a specialty contractor each specialty area of
contracting that is covered by the certificate; and

5. Clarifies the information that 1is required on a contractor"s business
documents and advertising.

Each of these amendments to the contractor licensing law has merit. However,
of particular significance is the amendment to AS 08.18.011(b) which makes it
unlawful for all contractors to contract with unlicensed persons. Presently
only a general contractor is subject to remedial action for contracting with
an unlicensed person. It will therefore preclude the use of the speciality
contractor licensing classification as a means of circumventing the law. The
amendment will also render the contracting licensing law more equitable, with
both general and specialty contractors sharing the responsibility for assuring
that the persons who contract with them are properly licensed.

The Department of Labor supports Committee Substitute for Senate Bill 21. it
will not have a fiscal iImpact on the Department.

POSITION PAPEM/Department of Laor



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST:

Ravision Dete:

Tide: "™ An Art relating t.n.construction
contractors, [l

Spasa:Pngll

Reguestor: iHnusp 1.ahnr and Commerce

EXPENDITURES/REVENUES:

OPERATING FY 87 |
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0

FY 88

-— —_ e —

—_

CAPITAL ) I 1

REVENUE

FUNDING: (Thosarcsofiollrs)
GENERALFUND

FEDERAL FUNDS
OTHER.
TOTAL 0 0

POSITIONS:

FULLTIME
PART-TIME
TEMPORARY 1

Arahasgaaepae ifreessry)

——_—

ANALYSIS :

Preeredoy - /
DMiSiOn: Labor Standards and Saftevf

Aproved by Commissioner:
Agency- Labor

BUI Version: PSSR 71 (Fin)
RblishDate: ———————————

Agency Affected: 1ahor_
B R U lahnr Standards and Saftev

Components - WFIEB & HONIT Adf)! Al StFflti. QP
Mprhaniral Inspection---—-

(housacs of olrs)
FY 89

FY 90 FY 9! FY 92

——

Phone  465-4870
Date: -2/25/87

DatE; 2/25/87

page. of



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE SENATE
BILL VERSION: SB 217

REQUEST: PUBLISH DATE: 2/2/87
Resinbale: .~ 0 Agency Affected: Commerce & Economic Dev.
Tille:-An Act_relatinn to construction. BRU : Occupational Licensing
contractSors .t Coahill

onsor. senator Cogni Camponents

equestor. J

EXPENDITURES/REVENUES:  (lhousadsofioliae)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES 0 0 0 0 0 0
IRAVEL 9 0 0 0 0 0
CONTRACTUAL fi _ a 0 a n 0
SUPPLIES n Q .0 0 0 0
EQUIPMENT r 0 N 0 0 0 Q
LAND A STRUCTURES n 0 n n n 0
GRANTS, CLAIMS . 9.... n 0 n 0 0
MISCELLANEOUS 0 0 n n n 0
TOTAL OPERATING 0 0o < 0 0 0 0

CAPITAL 0 0 0 _ 0 9 0
1 REVENUE 0 0 0 0 0 0
FUNDING: (ThousadsofDoliars)
GENERALFUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 o)
OI1IER 0 0 0 0 0 0
TTTTAL —Q _Q ___a D 0 0
POSITIONS:
A T
- 0 0 ) 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (Attacha sgaratepage ifmeoessary)

The bill makes various amendments to strengthen and clarify the. construction
contractor statutes, AS 08.18, however new funding is not required to

implement the bill.. -
Preparedhys” e)mi fer Strickler, Management Analyst Phono- . 46°-2144
Division:  Occupational Licensing"” Date- E—
Approved by Conmissioner Anmo”ry Date:-
Agency: Commerce and Economic Development
Drstrintian (by prgarer):
Legislative Finance
Legislative Sponsor
Requestor i
OfficeofVenegementan i Bcet
Inpected AEo/(ics) page. of

SetleSsaeta



STATE OF ALASKA billversion: hcs cssh 2iaéc)
1988 LEGISLATIVE SESSION PUBLISH DATE: 5/15/87
TR FISCAL NOTE
Revision Date: Agency Affected: Commerce & Economic Dev.
Titlez:An Act, relating to construction BRU : Occupational Licensing
sg:;:acgggaste Labor, ft Commerce Committee components
Requestor:

EXPENDITURES/REVENUES:  (thousands of Dolllan)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 u
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 Q. - 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL | o] 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING:  (mousands of Dollars)

GENERALFUND - 0 - 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 u
OTHER 0 0 0 0 0
TOTAL 0 u 0 0 u
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS :@ (Attachasgarate page ifrecsssary)
The bill makes various amendments to strengthen and clarify the construction

contractor statutes, AS 08.18%, however, new funding is not required to
implement the bill.

- Mgnt. Analyst _465-2144
by: Phone:
Division - Occupational Lldensj-ng Date: January 22, 1988

Approved by Commiissioner: Date: itzu 'fry
Agency: Commerce and Ec

Distributaon  (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office ofManagement and Budget
Impacted Agenoy(iies) page. of
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5-0210L/
Bannister

5/13/87

Original sponsor: Coghill

BY THE LABOR AND

IN THE SENATE COMMERCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 21 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

AV,
A BILL

For an Act entitled: "An Act relating to construction contractors.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.18.011(b) 1is amended to read:

(b) A [GENERAL] contractor may not allow a person required to be
registered under this chapter to work for the [GENERAL] contractor as
a [SPECIALTY] contractor unless the person is registered under this
chapter.

* Sec. 2. AS 08.18.011 is amended by adding new subsections to read:

(©) A specialty contractor may not submit a bid or work as a
contractor in an area of contracting specialty unless the specialty is
listed on the contractor®s certificate of registration.

(d A person may not advertise as a contractor 1iIn the state

without being registered under this section.

* Sec. 3. AS 08.18.031 is amended by adding a new subsection to read:

© The commissioner shall list on the certificate of registi

tion issued to a specialty contractor each area of contracting spe-

cialty that is covered by the certificate.

* Sec. 4. AS 08.18.051(b) 1is amended to read:

(b) All advertising, contracts, correspondence, cards, sign:

posters, papers and documents prepared by a contractor for the con-
tracting business shall show the contractor®s name, business mailing
address or [, AND] address of the contractor®s principal place of
business i1n Alaska, and |[. ADVERTISING AND CONTRACTS SHALL ALSO

INCLUDE THE CONTRACTOR®"S] registration number.

- HCS CSSB 21 (L&C)
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WORK DRAFT WORK DRAFT WORK hRAFT

* Sec. 5. AS 08.18.161(7) 1is repealed.
* Sec. 6. This Act does not apply to contracts that are entered into

t before the effective date of this Act.
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Senator Jfofin p. (Jack) Cogfjtu
Slatfka’ &tate e |slature

box V
Juneau. Alaska 99611
(907) 465-4/97

box 55026
North Pole. Alaska 99705
(907) 4660662

TO: HOUSE LABOR AND COMMERCE COMMITTEE

FROM: SENATOR JACK COGHILL

DATE: MAY 12, 1987

RE: SB 21 "An Act relating to construction contractors"

SPONSOR®"S STATEMENT

I believe that this bill would do much to benefit local

hire in Alaska. It would accomplish this by making it
harder for out of state contractors to do business in
Alaska. Out of state contractors are muchmore prone to not

only hire out of state residents, they arealso more apt to
perform substandard work and pay substandard wages.

This bill has the support of both theDepartment of
Labor and various associations of contractors. | urge you
to support its passage.

The following 1is a brief sectional analysis of SB 21.

Section 1 (b) - This 1is one of the main points of the bill,
and basically extends the prohibition against contracting
with unlicensed persons to specialty or subcontractors.
Under present law only a general contractor is prohibited
from contracting with unlicensed persons. Often,
illegitimate subcontractors hire non-resident, unlicensed
additional subcontractors, who, due to the present law"s
language, become the responsibility of the general
contractor for any bad debts or illegal activities.

Section 2 (c¢) - This provides that a specialty contractor
may work only 1in those areas of contracting for which he/she
is specifically licensed, as evidenced by the specialties
listed on the certificate of registration.
@ - Makes it unlawful for a contractor who 1is
not properly registered to advertise as a contractor.

Section 3 (c¢) - Requires that the Department :f Commerce
list on the certificate of registration issued to a
specialty contractor each specialty area of contracting that
is covered by the certificate.

Section 4 (b) - Clarifies the information that 1is required
on a contractor®"s business documents and advertising.
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April 1,

Apa S
Dear Mike, % e

I have highlighted the operable portions of the. enclosed refer-
ences. These were the basis of both the AG and DA reasoning
that contractor registration could be enforced on the Tfederal
enclaves within the state.

They have both since reversed their positions based on the ex-
emption //7 contained in AS 08.18.161. The rational being the
exemption made the above references vague and ambiguous and
since we are dealing with criminal offences the benefit of the
doubt had to go to the defendant.

Deleting exemption #7 would allow statewide enforcement of
contractor registration.

As the majority of "new construction"™ forecast 1is to be done
federally, enforcement of contractor registration would impact
on local hire iIn two ways. First, an established Alaskan con-
tractor would have an inside track on federal projects within
the state since it is just as unlawful to bid unregistered as
it is to work unregistered. Therefore, speculation bidding by
non-resident contractors would be virtually eliminated, givin
the cost of registration, bonding, and insurance required by
the contractor registration statutes. Alaskan contractors

in the main have a local labor force. The more contracts they
are awarded, obviously, the more their local Ulabor Tforce will
be employed. Secondly, with exemption #7 1in the book, any
fly-by-night can buy a Alaskan business license, declare him-
self a contractor that restricted his work to those covered by
exempt ion //7 and proceed to the federal enclaves to go to work.
Without the overhead the Alaskan contractor has to include in
his bids, the fly-by-night has an unfair edge in the bid com-
petition, and eliminates T<he resident contractor®s opportunities.

In my original correspondence with Senator Coghill,, 1 recom-
mended we delete exemption #7. However, at that time 1 felt
it was the least compelling change. The current economical
forecasts have changed my priorities. If we don"t get this
thru this year we will be way behind the power curve on en-
forcement 1in this area. At the time exemption /7 (197 6) was
passed, the violation of contractor registration was not a crim-
inal offence. This did not take place until 1985. Once the
offence became criminal, exemption /7 should have been elimin-
ated to allow enforcement concurrently as 1is spelled out in
the attached references.

Thank you for taking the time to address this. Anything you
can do to force the Issue will be greatly appreciated by every
one concerned. I hope at the May AGC luncheon 1 can describe

how we were able to get this measure thru at the last minute.

Denny,
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Tltle "An Act relating to construction ContaCt Eileen plate
contractors." 465-2700

Tom Stuart, Jr.
465-4870

Committee Substitute for Senate Bill 21 seeks to strengthen and clarify the
contractor licensing law which is enforced by the Department of Labor and the

Department of Commerce.
Specifically, this bill:

1. Extends the prohibition against contracting with unlicensed persons to
speciality contractors. Under present law, only a general contractor is
prohibited from contracting with an unlicensed person.

2. Provides that a specialty contractor may work only in those areas of
contracting for which he/she is specifically licensed, as evidenced by
the specialities listed on the certificate of registration.

3. Makes it unlawful for a contractor who 1is not properly registered to
advertise as a contractor.

4. Requires that the Department of Commerce list on the certificate of
registration issued to a specialty contractor each specialty area of
contracting that is covered by the certificate; and

5. Clarifies the information that 1is required on a contractor®"s business
documents and advertising.

Each of these amendments to the contracr.or licensing law has merit. However,
of particular significance is the amendment to AS 08.18.011(b) which makes it
unlawful for all contractors to contract with unlicensed persons. Presently
only a general contractor is subject to remedial action for contracting with
an unlicensed person. It will therefore preclude the use of the speciality
contractor licensing classification as a means of circumventing the law. The
amendment will also render the contracting licensing law more equitable, with
both general and specialty contractors sharing the responsibility for assuring
that the persons who contract with them are properly licensed.

The Department of Labor supports Committee Substitute for Senate Bill 21. It
will not have a fiscal impact on the Department.

APPROVED:

POSITION PAPE-HDeartot df
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April 7, 1907

Representative Dave Donley
Capitol, Room 13

House of Representatives
P. 0. Box V

Juneau, Ak 99811

Dear Representative Donley:

I am writing to urge you to support Senate Bill //21 which has passed the
Senate end is now in the House.

As a general contractor, we do not feel we should be responsible when a
subcontractor who does work for us leaves the State without paying his bills.

In addition, the paperwork involved in monitoring their payments is a heavy
burden and cost for us.

Senator Jack Coghill has recognized this hardship in introducing this bill
and 1 strongly urge you to support it with an affirmative vote.

Thank you.
Sincerely,

FRONTIER CONSTRUCTION, INC.

Edward J. e"Neuser
President

EJN sk

8001 Petershurg Street, Anchorage, Alaska 99507-3130 Telephone (907) 522-1161



