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A labam a ........................... Public Service Comm ission ) E E 4 90
A laska ................................ Public Utilities Comm ission 5 GL G<a) 6 49
A rtro a a ............................. C orporation  Comm ission ) E C 6 167
A rk a a m  ........................ Public Service Comm ission 3 GS G 6 101
C a lifo rn ia ........................ Public Utilities Comm ission 5 GS G 6 987

C o lo r a d o ...................... Public Utilities Commission 3 GS G 6 96
Connec ticu t............... Public Utilities Con tro l Authority 5 GL C 4 107
fM a«*arr ........................ Public Service Comm ission GS G 5 17
tTortda Public Service Comm ission 5 GS C 4 336
(ieorg la ............... Pubbc Service Comm ission 5 E c 6 119

H aw a ii ............................. Public Utilities Commission 3 GS G 6 17
Idaho ............................. Public Utilities Comm ission 3 GS G 6 55
Illin o is ............................... Commerce Commission 7 G G 3 348
In d ian a ...................... Public Service Comm ission 5 G<b) G 4 91
lo w * .................................. Stale Commerce Comm ission 3 GS G 6 175

Kansas ............................. State Corporation  Commission 3 GS C 4 254
Kentucky ........................ Public Service Comm ission 3 G G J 90
L ou is iana ........................ Public Sennce Comm ission $ E C 6 74
Maine ............................. Public Utilities C om m iu ion 3 GS G 6 54
M a ry la n d ............... Public Service Comm ission 5 GS G 5 12)

Massachusetts............ Depi o f  Public Utilities 3 G G MO 134
Michigan ...................... Public Service Com m iu ion 3 GS G 6 215
Minnesota ...................... Public Utilities C om m iu ion J GS G 6 24
M ississippi...................... Public Semce Commission 3 E C 4 IIS
M issou ri.......................... Public Service Comm ission 5 GS G 6 261

M on tana ........................... Public Service Comm ission 5 E C 4 44
N eb ra sk a ........................ Public Service Commission 5 E c 6 54
N evad a ............................. Public Service C om m iu ion 3 G G 4 82
N r *  llampahlee .......... Public Utilities C om m iu ion 3 G G 6 51
New J e r v y ...................... Board o f  Public Utilities 3 GS G 6 323

New M f t k o .................... Public Service Comm ission } GS G 6 40
New i  nrk . . . . Public Service Commission C r G 6 60S
Nnrih Caro lina . . Utilities Commission GL G 8 164
Norih Dakota . . . Public Service Comm ission 3 E C 6 60
Ohio ..................... Public Utilities Comm ission 5 GS G 375

Oklahoma ............... C orporation  Commission 3 E C 6 4 3 )
Oregon ... ...... Public U tility Commissioner 1 G 4 349
P rn n sv lv a n la .......... Public Utility Commission 5 GS G 10 575
Khm lr Island . . Public Utilities C om m iu ion 3 GS G 6 41
South C a ro lin a ............ Public Service Comm ission 7 GS (d ) 4 M 5(e )

south Dakota Public Utilities Commission ) E C 6 24
Tennessee . . Puhlu Service '.’ om m m iori 1 E c 6 155
Tests ...................... Public U tility  Commission 3 GS c 6 204
l l l a h .......................... Public Service Comm ission 3 GS G 6 48
Vermont . . . . Public Service B ond 3 GS G 6 26 (e )

Virginia Stair Co m iration Commission 1 1. C ft 468
W athmgion Utilities and Transportation Commission i GS Ci 6 199
VS est N irginia Public Service Comm ission 3 GS G 6 177
VV ivconsin . Public Service Comm ission t X GS c m ft 158
W yom in g ........................ Puh lu  Service Comnmsion \ GS c ft 41

Dist. o f  C o l. . . Public Service Commission 3 M c 3 31
Puerto K lco . Public Service Comm ission j GS GS 4 24 )

S ou n r : National Association o f Regulatory Utility Com m uuoncn . 4n- 
nual Report o *tU n til*  j nd C om er Regulation. I9H4 (W aihm gton . D  C 
19851 
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(a ) Chairm an le rve i in that petition lo r fou r tear*
(h> Legislation enacted in IV 6 ) created a nominating commission, 

members o f  which submit a panel o f three candidates to  the governor 
fo r  consideration 

(c ) C o  tom in rtu i with governor's 
(J ) Chairm anship rotates even  two years 
i r I  Updated in fo rm ation  not available No ievi«onve to  survey 
( f j  Chairm an ser»r» in that (tu it io n  l»*r two vears

Source: Book of the States, 1986-1987, Council of State Govern­
ments, o. 358.
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Many of the functions of the Alaska Power Authority (APA) are conducted by 
public utility commissions, utilities, and energy offices in other states. 
The APA also appears to be a unique entity among the 50 states. There 
are power project bonding authorities in other states but their roles are 
usually limited to that function alone. West Virginia created the Public 
Energy Development Authority in 1985 to issue bonds for constructing 
energy-related facilities (i.e., power plants and transmission lines). 
The function of the West Virginia autho ity is only to issue bonds. 
Energy plan development and facility promov,,ur. and financing are generally 
viewed as conflicting objectives in other states.

In the area cf planning and forecasting, these activities are usually the 
responsibility of the office or division of energy. Most of the states 
discussed in this memorandum have an extensive planning process which 
results in the development of a statewide plan. The planning process 
entails the specification of energy policy and the formulation of objec­
tives or goals. The plan identifies how these objectives are to be met and 
requires implementation and monitoring to assure that the goals are 
achieved. True strategic plans such as those of Nevada and Wisconsin are 
a dynamic process. In contrast, Alaska's Energy Plan, which is prepared by 
the APA, is more of a catalogue of energy information and activities. This 
is probably the result of the lack of a lead inergy agency formulating 
state energy policy and the disaggregation of programs among agencies.

States vary considerably as to whether they conduct energy plans or whether 
the utilities are required to present plans developed in accordance with 
state statutes and regulations which are then incorporated by a state 
agency into a statewide plan. Most of the states discussed in this 
memorandum require utilities to submit plans; the costs for plans are 
covered by utility rates which are approved by the PUC. The states which 
require utilities to develop plans have generally been more successful with 
implementation and enforcement. In states where utilities prepare plans, 
the office of energy conducts demand and supply forecasts, provides tech­
nical information regarding conservation and alternative energy, and takes 
a lead role in formulating and carrying out state energy policies. In 
Wisconsin, for example, the PUC writes a statewide energy plan which 
incorporates the plans submitted by individual utilities.

In some states, the PUC is responsible for energy planning and demand 
forecasting. They believe this nore closely ties the planning process to 
utility rate determinations, which is the ultimate objective of utility 
regulation. The Wisconsin PUC, for example, has divisions of planning, 
rate determination, and conservation.
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Many of the offices of energy have a separate functional section that 
covers conservation, weatherization, and federal programs. Energy assist­
ance (federal dollars to directly pay utility bill), however, is sometimes 
administered through departments of social service with other state and 
federal low-incom. assistance programs. In Alaska, weatherization and some 
federal dollars ?;re administered by the Department of Community and 
Regional Affairs; energy assistance is administered by the Department of 
Health and social Services.

* * * *

If you have ary questions, or wish additional information, please ccntact 
this agency.

Attachments
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Original sponsors: Brown, Ellis,
Davis, et al.

Funding  Inform a t i o n 
General Fund $ t o­
other Funds 555,000

$ 5 T 5 7 S M

IN THE H O U S E

CS F O R  HOUSE BILL NO. 239 ( )

IN THE LEGIS L A T U R E  OF THE STATE OF A L A S K A  

FI F T EENTH L E G I S L A T U R E  - F I R S T  SESSION
V *vH-

A  B I L L

For an Act entitled: "An Act m a k i n g  special appr opriations to the Alaska

Power A u t h o r i t y  for payme nt as grants to certain 

public utili ties for p r e p aring  certain end-use 

studies, load m a n a g e m e n t  reports, and advance r e­

source plans and to the A l a s k a  Public Utilities 

Commission for certain costs; and p r o v i d i n g  for an 

effective date."

BE IT E N A C T E D  BY THE LEGISLATU RE OF THE STATE OF ALASKA:

* S e ction 1. The sum of $500,000 is a p p r o p r i a t e d  fr om the Railbelt  

energy fund (AS 37.05.153) to the A l a s k a  Power A u t h o r i t y  for payment as

grants to R a i l b e l t  public utilities for the cost of p r e p a r i n g  end-use

studies, l o a d  managemen t reports, and advance resource plans r e q uired by

. law.

* Sec. 2. The sum of $55,000 is a p p r o p r i a t e d  from the R a i lbel t energy 

fund (AS 37.05.153) to the Alaska Public Utilities C o m m i s s i o n  for a p o s i­

tion w h o s e  r e s p o n s i b i l i t y  will be to assist p ubl ic u t i l ities in the p r e p a­

ration and r e v i e w  of load m anage m e n t  and advance resource plans r e q uir ed by 

law.

* Sec. 3. The une xpe n d e d  and u n o b l i g a t e d  portions of the appropriations  

made by this A c t  lapse into the R a i lbe lt energy fund (AS 37. 05. 153) 

June 30, 1988.

* Sec. 4. This Act takes effect on the effective date of an Act enacted 

by the F irst Session of the F i f t e enth L e g i s l a t u r e  that requires certain 

electric p u b l i c  utilities to prepare load m a n a g e m e n t  plans and advance
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I N T R O D U C T I O N
A N D

E X E C U T I V E  S U M M A R Y

In F e b r u a r y  o f  1986 t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  i s s u e d  a 
r e p o r t  e n t i t l e d  " R e p o r t  o f  t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  o n  the 
Caus e s ,  E x t e n t  and P o l i c y  I m p l i c a t i o n s  o f  t h e  C u r r e n t  C r i s i s  in 
I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y . " 1 A s  its t i t l e  
i n d i c a t e s ,  t h e  R e p o r t  n o t  o n l y  d o c u m e n t e d  t h e  e x i s t e n c e  o f  the 
c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y ,  b u t  a n a l y z e d  
its v a r i o u s  c a u s e s  a n d  m a d e  a n u m b e r  of a p p r o p r i a t e  p o l i c y  
r e c o m m e n d a t i o n s .

T h e  f o l l o w i n g  is an u p d a t e  o n  t h a t  R e p o r t .  It n o t  o n l y  
u p d a t e s  t h e  W o r k i n g  G r o u p ' s  p r i o r  R e p o r t  in t h e  s e n s e  of 
r e v i e w i n g  t h e  p a s t  y e a r ' s  d e v e l o p m e n t s  as t o  b o t h  t h e  i n s u r a n c e  
c r i s i s  a n d  t o r t  l a w  (and, m o s t  i m p o r t a n t l y ,  t o r t  r e f o r m ) , b u t  it 
a l s o  s u m m a r i z e s  a n d  a n a l y z e s  r e c e n t l y  p u b l i s h e d  e m p i r i c a l  d a t a  0.1 
o u r  N a t i o n ' s  t o r t  system. In a d d i t i o n ,  it d i s c u s s e s  n e w  i s s u e s  
a n d  q u e s t i o n s  r e l a t i n g  t o  the l i a b i l i t y  c r i s i s  w h i c h  h a v e  e m e r g e d  
in t h e  c o u r s e  of t h e  n a t i o n a l  d e b a t e  d u r i n g  19 8 6  o v e r  t h e  
p r o b l e m s  a n d  t h e  f u t u r e  o f  o u r  c i v i l  j u s t i c e  system.

C h a p t e r  1 of t h e  R e p o r t  (An U p d a t e  O n  t h e  A v a i l a b i l i t y  a n d  
A f f o r d a b i l i t y  o f  L i a b i l i t y  I n s urance) s u m m a r i z e s  t h e  c u r r e n t  
s t a t e  o f  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  in t h e  U n i t e d  
S t a tes. It i n d i c a t e s  t h a t  w h i l e  a v a i l a b i l i t y  p r o b l e m s  h a v e  
s u b s t a n t i a l l y  a m e l i o r a t e d  s i n c e  a y e a r  ago, t h e y  c o n t i n u e  to 
e x i s t  in c e r t a i n  l i n e s  o r  t y p e s  o f  c o v e r a g e ,  w h e r e  t h e y  r e m a i n  
ser i o u s .  A f f o r d a b i l i t y  p r o b l e m s  a l s o  h a v e  a m e l i o r a t e d ,  b u t  o n l y  
in t h e  s e n s e  t h a t  p r e m i u m s  a p p e a r  to  h a v e  s t a b i l i z e d  at m u c h  
h i g h e r  l e v els. T h i s  i n c r e a s e d  a v a i l a b i l i t y  a n d  p r i c e  s t a b i l i t y  
has b e e n  a c c o m p a n i e d  by, a n d  in no s m a l l  p a r t  is a r e s u l t  of, t h e  
u s e  o f  h i g h e r  d e d u c t i b l e s ,  l o w e r  c o v e r a g e  l i m i t s  a n d  a d d i t i o n a l  
p o l i c y  e x c l u s i o n s  a n d  l i m i t a t i o n s .  M o r e o v e r ,  t h e  p a s t  y e a r  has 
w i t n e s s e d  a n  i n c r e a s i n g  r e l i a n c e  on b o t h  s e l f - i n s u r a n c e  a n d  
c a p t i v e  i n s u r e r  p r o g r a m s ,  t h o u g h  it r e m a i n s  t o  b e  s e e n  w h e t h e r  
s u c h  a r r a n g e m e n t s  p r o v i d e  r e l i a b l e  l o n g - t e r m  i n s u r a n c e  c o v e r a g e .  
M o s t  i m p o r t a n t l y ,  t h e  C h a p t e r  s h o w s  that, d e s p i t e  s o m e  a s s e r t i o n s  
t o  t h e  c o n t r a r y ,  t h e  i m p a c t  of t h e  c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  c o n t i n u e s  to b e  f e l t  —  o f t e n  
a c u t e l y  —  t h r o u g h o u t  m u c h  of t h e  A m e r i c a n  e c o n o m y .

1 T h e  T o r t  P o l i c y  W o r k i n g  G r o u p  c o n s i s t s  of  s e n i o r  
A d m i n i s t r a t i o n  o f f i c i a l s  of e l e v e n  f e d e r a l  a g e n c i e s ,  s e v e n  of 
w h o m  s e r v e  as the c h i e f  legal o f f i c e r  of t h e i r  agency.



C h a p t e r  2 of the R e p o r t  (The i n s u r a n c e  I n d u s t r y ' s  E c o n o m i c  
P e r f o r m a n c e )  u p d a t e s  t h e  W o r k i n g  G r o u p ' s  p r i o r  a n a l y s i s  of the 
e c o n o m i c  s t a t e  of t h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y .  It 
i n d i c a t e s  t h a t  t h e  i n d u s t r y ' s  p r o f i t a b i l i t y  in 1986 i m p r o v e d  
m a r k e d l y  f r o m  1984 and 1985, a l t h o u g h  its 1986 r a t e  of r e t u r n  was 
r o u g h l y  e q u i v a l e n t  to its t e n - y e a r  a v e r a g e ,  and w a s  s l i g h t l y  less 
t h a n  t h e  t e n - y e a r  r a t e  o f  r e t u r n  for F o r t u n e  500 i n d u s t r i a l  
c o r p o r a t i o n s .  T h e  C h a p t e r  a l s o  s h o w s  t h a t  t h e  t w o  k e y  l i n e s  t h a t  
h a v e  b e e n  c e n t r a l  to  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  
p r o b l e m s  —  C o m m e r c i a l  G e n e r a l  L i a b i l i t y  a n d  M e d i c a l  M a l p r a c t i c e  
—  c o n t i n u e  to g e n e r a t e  d i s p r o p o r t i o n a t e l y  h i g h  u n d e r w r i t i n g  
l o s ses. T h e s e  t w o  l i n e s  p r o d u c e d  13% of t h e  i n d u s t r y ' s  w r i t t e n  
p r e m i u m s  in 1986, b u t  a c c o u n t e d  f o r  33% o f  t h e  i n d u s t r y ' s  t o t a l  
u n d e r w r i t i n g  loss. T h e  C h a p t e r  a l s o  b r i e f l y  d i s c u s s e s  t h e  f a c t  
t h a t  w h i l e  t h e  i n d u s t r y ' s  p r o f i t a b i l i t y  h a s  v a r i e d  c y c l i c a l l y ,  
t h e  i n d u s t r y ;,s e c o n o m i c  d o w n t u r n  in t h e  m i d - 1 9 8 0 ' s  w a s  f a r  m o r e  
s e r i o u s  t h a n  its d o w n t u r n  in t h e  m i d - 1 9 7 0 ' s .

C h a p t e r  3 (The C o n t r i b u t i o n  o f  T o r t  L a w  to t h e  C r i s i s  in 
I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  a d d r e s s e s  a n u m b e r  of
d i f f e r e n t  i s s u e s  r e l a t i n g  to  o u r  t o r t  s y s tem. P a r t  I o f  t h e
C h a p t e r  (Jury A w a r d s )  a n a l y z e s  d a t a  r e c e n t l y  p u b l i s h e d  by  t h e  
R a n d  C o r p o r a t i o n ' s  I n s t i t u t e  for C i v i l  J u s t i c e  o n  j u r y  a w a r d  
t r e n d s  in C o o k  C o u n t y ,  I l l i n o i s  a n d  S a n  F r a n c i s c o  f r o m  1960 
t h r o u g h  1984. T h e  I n s t i t u t e ' s  data, w h i c h  a r e  i n f l a t i o n -  
a d j u s t e d ,  s h o w  t h a t  d u r i n g  t h i s  p e r i o d  t h e  a v e r a g e  j u r y  
m a l p r a c t i c e  a w a r d  i n c r e a s e d  b y  2 , 1 6 7 %  (from $ 5 2 , 0 0 0  to 
$ 1 , 1 7 9 , 0 0 0 )  in C o o k  C o u n t y  a n d  830% (from $ 1 2 5 , 0 0 0  t o  $ 1 , 1 6 2 , 0 0 0 )  
in S a n  F r a n c i s c o .  T h e  c o m p a r a b l e  i n c r e a s e  in a v e r a g e  j u r y  
p r o d u c t  l i a b i l i t y  a w a r d s  w a s  21 2 %  (from $ 2 6 5 , 0 0 0  to  $828, 0 0 0 )  in
C o o k  C o u n t y  a n d  1 , 0 1 6 %  (from $ 9 9 , 0 0 0  t o  $ 1 , 1 0 5 , 0 0 0 )  in S a n
F r a n c i s c o .

E v e n  m o r e  a s t o u n d i n g  is t h e  i n c r e a s e  in t h e  " e x p e c t e d  j u r y  
a w a r d "  —  t h e  a v e r a g e  j u r y  a w a r d  m u l t i p l i e d  b y  p l a i n t i f f ' s  
l i k e l i h o o d  o f  s u c c e s s .  F r o m  1960 t o  1984, t h e  e x p e c t e d  j u r y  
m a l p r a c t i c e  a w a r d  (also i n f l a t i o n - a d j u s t e d )  i n c r e a s e d  b y  4 , 2 5 4 %  
(from $ 1 3 , 0 0 0  t o  $566,000) in C o o k  C o u n t y  a n d  1 , 1 7 2 %  (from 
$ 3 4 , 0 0 0  t o  $ 6 1 6 , 0 0 0 )  in S a n  F r a n c i s c o .  T h e  c o m p a r a b l e  i n c r e a s e  
in e x p e c t e d  j u r y  p r o d u c t  l i a b i l i t y  a w a r d s  w a s  4 4 5 %  (from $76,00' 
t o  $ 4 1 4 , 0 0 0 )  in C o o k  C o u n t y  a n d  927% (from $ 5 6 , 0 0 0  t o  $575,000) 
in S a n  F r a n c i s c o .

I t  is i n t e r e s t i n g  t o  n o t e  t h a t  b o t h  t h e  a v e r a g e  j u r y  a w a r d  
a n d  e x p e c t e d  j u r y  a w a r d  d a t a  s h o w  t h a t  m o s t  o f  t h e  i n c r e a s e  *.n 
j u r y  v e r d i c t s  f r o m  1960 t o  1984 o c c u r r e d  d u r i n g  t h e  19 8 0  t o  1984 
p e r i o d .  F o r  e x a m p l e ,  in m a n y  o f  t h e  e x p e c t e d  j u r y  a w a r d  
c a t e g o r i e s ,  t h e  i n c r e a s e  in a w a r d s  f r o m  1 9 8 0  to 1984 w a s  d o u b l e  
o r  t r i p l e  t h e  e n t i r e  i n c r e a s e  in j u r y  a w a r d s  f r o m  1 9 6 0  t o  1980.

T h e  I n s t i t u t e ' s  d a t a  a l s o  s h o w  a v e r y  s u b s t a n t i a l  i n c r e a s e  
in i n f l a t i o n - a d j u s t e d  m i l l i o n - d o l l a r  j u r y  a w a r d s .  O f  p a r t i c u l a r
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i n t e r e s t  is t h e  f a c t  t h a t  m i l l i o n - d o l l a r  a w a r d s  a c c o u n t e d  for 85% 
of t h e  t o t a l  d a m a g e s  a w a r d e d  b y  C o o k  C o u n t y  j u r i e s  in 19 8 0  to
1984 (as c o m p a r e d  t o  4% in 1960 t o  1964) a n d  58% o f  t h e  t o t a l  
d a m a g e s  a w a r d e d  b y  S a n  F r a n c i s c o  j u r i e s  d u r i n g  t h e  s a m e  p e r i o d  
(as c o m p a r e d  t o  14% in 1960 t o  1964). Thus, a s m a l l  p e r c e n t a g e  
o f  a l l  t o r t  c a s e s  a p p e a r s  t o  a c c o u n t  f o r  a v e r y  l a r g e  p e r c e n t a g e  
of  t h e  t o t a l  t o r t  d a m a g e s  a w a r d e d  b y  juri e s .

P a r t  II o f  t h e  C h a p t e r  (Case Fil i n g s )  a d d r e s s e s  a n u m b e r  of 
a r g u m e n t s  t h a t  h a v e  b e e n  r a i s e d  r e g a r d i n g  t h e  W o r k i n g  G r o u p ' s  
e v i d e n c e  o f  s u b s t a n t i a l  g r o w t h  in p r o d u c t  l i a b i l i t y  a n d  m e d i c a l  
m a l p r a c t i c e  c a s e s  f i l e d  in f e d e r a l  court. T h e  C h a p t e r  d i s c u s s e s  
t h e  r e c e n t  s t u d y  o f  t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s ,  w h i c h  
h a s  b e e n  w i d e l y  c i t e d  for t h e  p r o p o s i t i o n  t h a t  t h e r e  is n o  
" l i t i g a t i o n  e x p l o s i o n "  in t h e  U n i t e d  S t a tes. P a r t  II n o t  o n l y  
i d e n t i f i e s  a n u m b e r  o f  s e r i o u s  m e t h o d o l o g i c a l  d e f i c i e n c i e s  in the 
C e n t e r ' s  st u d y ,  b u t  n o t e s  t h a t  b e c a u s e  t h e  C e n t e r ' s  s t u d y  
a g g r e g a t e s  all t o r t  f i l i n g s  —  i n c l u d i n g  a u t o m o b i l e  a c c i d e n t  
c a s e s  —  it c a n n o t  a n d  d o e s  n o t  p r o v i d e  a n y  m e a n i n g f u l  i n s i g h t s  
as t o  t h e  g r o w t h  in t h e  t y p e  o f  c o m p l e x  t o r t  l i t i g a t i o n ,  s u c h  as 
p r o d u c t  l i a b i l i t y ,  m e d i c a l  m a l p r a c t i c e  a n d  m a n y  m u n i c i p a l  
i i a b i l i t y  cases, t h a t  h a v e  b e e n  a t  t h e  c e n t e r  o f  t h e  d e b a t e  o v e r  
t o r t  r e f orm.

P a r t  II a l s o  a n s w e r s  a n u m b e r  o f  a s s e r t i o n s  t h a t  h a v e  b e e n  
m a d e  r e g a r d i n g  t h e  m e t h o d o l o g y  a n d  m e a n i n g  of  t h e  f e d e r a l  
d i s t r i c t  c o u r t  c a s e l o a d  d a t a  c o m p i l e d  b y  t h e  A d m i n i s t r a t i v e  
O f f i c e  o f  t h e  U n i t e d  S t a t e s  C o u rts.

P a r t  III of  t h e  C h a p t e r  ( P u n i t i v e  Da m a g e s )  d i s c u s s e s  t h e  
m o s t  r e c e n t  d a t a  c o l l e c t e d  b y  t h e  I n s t i t u t e  f o r  C i v i l  J u s t i c e  o n  
p u n i t i v e  d a m a g e  awards. It a l s o  n o t e s  t h e  g r o w i n g  c o n s e n s u s  
w i t h i n  t h e  l e g a l  c o m m u n i t y  t h a t  p u n i t i v e  d a m a g e s  h a v e  b e c o m e  a 
s o u r c e  of  s u b s t a n t i a l  l i t i g a t i o n  abuse, a n d  d i s c u s s e s  a n u m b e r  of 
r e a s o n s  w h y  p u n i t i v e  d a m a g e s  n e e d  t o  b e  r e f o r m e d .  Of  p a r t i c u l a r  
i m p o r t a n c e  is t h e  f a c t  t h a t  p u n i t i v e  d a m a g e s  n o t  o n l y  e x a c e r b a t e  
i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  p r o b l e m s ,  b u t  t h a t  t h e y  
o f t e n  s e r v e  a s  a s i g n i f i c a n t  o b s t a c l e  t o  s e t t l e m e n t ,  e v e n  w h e r e  
t h e  l i k e l i h o o d  o f  a p u n i t i v e  d a m a g e  a w a r d  is r e l a t i v e l y  small.

P a r t  I V  ( T r a n s a c t i o n  Costs) d i s c u s s e s  d a t a  r e c e n t l y  
p u b l i s h e d  b y  t h e  I n s t i t u t e  f o r  C i v i l  J u s t i c e  o n  t h e  o v e r a l l  
t r a n s a c t i o n  cosl j o f  t h e  t o r t  l i t i g a t i o n  s y s t e m .  T h e  d a t a  show, 
f o r  e x a m p l e ,  t h : t  o u t  of a t o t a l  t o r t  l i t i g a t i o n  e x p e n d i t u r e  in
1 9 8 5  o f  $29 to  $36 b i l l i o n ,  p l a i n t i f f s  r e c e i v e d  a t  m o s t  $14 to  
$16 b i l l i o n .  If o n l y  n o n - a u t o m o b i l e  t o r t  c a s e s  a r e  c o n s i d e r e d ,  
t h e  n e t  c o m p e n s a t i o n  p a i d  p l a i n t i f f s  a m o u n t e d  t o  o n l y  43% of  t h e  
s y s t e m ' s  t o t a l  e x p e n d i t u r e s .

P a r t  V  o f  t h e  C h a p t e r  ( D o c t r i n a l  C h a n g e s  in T o r t  Law) 
d i s c u s s e s  t h e  f a c t  t h a t  m a n y  of t h e  c u r r e n t  p r o b l e m s  o f  t h e  t o r t  
s y s t e m  c a n  b e  t r a c e d  t o  t h e  s w e e p i n g  d o c t r i n a l  c h a n g e s  in t o r t
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law e m b r a c e d  b y  t h e  c o u r t s  o v e r  t h e  p a s t  t w o  d e c a d e s .  T h e s e  
d o c t r i n a l  c h a n g e s  a l m o s t  u n i v e r s a l l y  s e e m  to h a v e  s h a r e d  one 
c o m m o n  o b j e c t i v e  —  t o  i n c r e a s e  p l a i n t i f f ' s  l i k e l i h o o d  of 
o b t a i n i n g  c o m p e n s a t i o n .  As  n o t e d  in P a r t  V, t h i s  h a s  l e d  t o  a 
s y s t e m a t i c  u n d e r m i n i n g  of t h e  m o s t  f u n d a m e n t a l  p r i n c i p l e s  of t o r t  
l i a b i l i t y  —  m o s t  i m p o r t a n t l y ,  t h e  r o l e s  of f a u l t  a n d  c a u s a t i o n .  
P a r t  V  n o t e s  t h a t  t h i s  j u d i c i a l  a t t a c k  o n  t h e  t r a d i t i o n a l  
l i m i t a t i o n s  a n d  c o n d i t i o n s  p l a c e d  o n  t o r t  l i a b i l i t y  h a s  n o t  o n l y  
h a d  t h e  e f f e c t  o f  i n c r e a s i n g  t h e  a m o u n t  o f  t o r t  l i a b i l i t y ,  b u t  
h a s  i n t r o d u c e d  c o n s i d e r a b l e  u n c e r t a i n t y  a n d  u n p r e d i c t a b i l i t y  i n t o  
t o r t  law. T h i s  u n c e r t a i n t y  a n d  u n p r e d i c t a b i l i t y  g r e a t l y  
e x a c e r b a t e s  t h e  a l r e a d y  s e r i o u s  p r o b l e m s  of t h e  t o r t  system, a n d  
s u b s t a n t i a l l y  i n c r e a s e s  t h e  c o s t  of l i a b i l i t y  i n s u r a n c e .  And, as 
i m p o r t a n t l y ,  t h e  l a c k  of p r e d i c t a b i l i t y  h a s  u n d e r m i n e d  a n d  
p e r v e r t e d  t h e  d e t e r r e n t  r o l e  of  t o r t  law.

C h a p t e r  4 (Pub l i c  a n d  S t a t e  S u p p o r t  f o r  T o r t  R e f orm) 
s u m m a r i z e s  t h e  r e m a r k a b l e  s u c c e s s  of t o r t  r e f o r m  in 1986. It 
d e s c r i b e s  t h e  w i d e - s p r e a d  p o p u l a r  s u p p o r t  f o r  t o r t  r e f orm, as 
i n d i c a t e d  b y  o p i n i o n  polls, b a l l o t  i n i t i a t i v e s ,  t h e  b r e a d t h  of 
m a n y  of t h e  c o a l i t i o n s  f o r m e d  t o  a d v o c a t e  t o r t  r e f o r m ,  a n d  e v e n  
t h e  s u p p o r t  for t o r t  r e f o r m  f r o m  m u c h  of t h e  l e g a l  p r o f e s s i o n .
T h e  C h a p t e r  a l s o  d e s c r i b e s  t h e  N a t i o n a l  G o v e r n o r s  A s s o c i a t i o n ' s  
r e c e n t  u n a n i m o u s  e n d o r s e m e n t  o f  p r o d u c t  l i a b i l i t y  r e f o r m ,  as w e l l  
as t h e  s u p p o r t  f o r  t o r t  r e f o r m  of a n u m b e r  of S t a t e  C o m m i s s i o n s  
a n d  T a s k  F o r c e s  w h i c h  w e r e  d i r e c t e d  t o  a n a l y z e  t h e  i n s u r a n c e  and 
l i a b i l i t y  c r i s i s  a n d  m a k e  a p p r o p r i a t e  r e c o m m e n d a t i o n s .  In 
a d d i t i o n ,  t h e  C h a p t e r  s u m m a r i z e s  t h e  e x t r a o r d i n a r y  r e c o r d  of t o r t  
r e f o r m  i n i t i a t i v e s  in t h e  S t a t e  l e g i s l a t u r e s  in 1986, a y e a r  in 
w h i c h  o v e r  t w o - t h i r d s  of t h e  S t a t e s  e n a c t e d  t o r t  r e f o r m  
l e g i s l a t i o n  o f  o n e  s o r t  o r  ano t h e r .  Fin a l l y ,  t h e  C h a p t e r  b r i e f l y  
s u m m a r i z e s  t h e  S t a t e  l e g i s l a t i v e  a c t i v i t y  l a s t  y e a r  r e l a t i n g  to 
i n s u r a n c e  r e g u l a t i o n .

C h a p t e r  5 of  t h e  R e p o r t  (An A n a l y s i s  of V a r i o u s  T o r t  R e f o r m  
P r o v i s i o n s )  a n a l y z e s  s i x  a r e a s  of t o r t  r e f o r m  w h i c h  w e r e  t h e  
s u b j e c t  of c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  in S t a t e  
l e g i s l a t u r e s  in 1986. T h e  a n a l y s i s  r e v i e w s  t h e  s t r e n g t h s  a n d  
w e a k n e s s e s  o f  s o m e  )f t h e  d i f f e r e n t  l e g i s l a t i v e  r e f o r m  
f o r m u l a t i o n s  e n a c t e d  b y  t h e  States. W h e r e  a p p r o p r i a t e ,  t h e  
C h a p t e r  a l s o  s e t s  o u t  t h e  l e g i s l a t i v e  p r o v i s i o n s  d r a f t e d  b y  t h e  
W o r k i n g  G r o u p  w h i c h  w e r e  p a r t  of  t h e  A d m i n i s t r a t i o n ' s  c i v i l  
j u s t i c e  r e f o r m  p a c k a g e  s u b m i t t e d  b o t h  l a s t  y e a r  a n d  t h i s  y e a r  to 
t h e  C o n g r e s s ,  a n d  e x p l a i n s  t h e  r e a s o n s  f o r  t h e  s p e c i f i c  
l e g i s l a t i v e  l a n g u a g e  a d o p t e d  b y  t h e  W o r k i n g  Group.
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C h a p t e r  6 (The R e l a t i o n s h i p  o f  T o r t  R e f o r m  t o  I n s u r a n c e  
A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  a d d r e s s e s  a n  i s s u e  w h i c h  h a s  b e e n  
c e n t r a l  to  t h e  d e b a t e  o v e r  t o r t  r e f o r m  —  w h e t h e r  s u c h  r e f o r m s  in 
fa c t  h a v e  a s i g n i f i c a n t  e f f e c t  on  i n s u r a n c e  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y .  T h e  C h a p t e r  e x p l a i n s  t h e  r e a s o n s  w h y  t o r t  r e f o r m s  
t a k e  s o m e  t i m e  t o  a f f e c t  t h e  i n s u r a n c e  m a r k e t .  B u t  it a l s o  n o t e s  
t h a t  t h e r e  is p e r s u a s i v e  e v i d e n c e  t h a t  o v e r  t h e  l o n g - t e r m  t o r t  
r e f o r m s  c a n  h a v e  a v e r y  s u b s t a n t i a l  i m p a c t  o n  i n s u r a n c e .  
S p e c i f i c a l l y ,  t h e  C h a p t e r  c o m p a r e s  t h e  e x p e r i e n c e  of  C a l i f o r n i a  
p h y s i c i a n s ,  w h o  h a v e  t h e  b e n e f i t  o f  a r i g o r o u s  m e d i c a l  
m a l p r a c t i c e  r e f o r m  s t a t u t e  e n a c t e d  in 1975, w i t h  t h a t  of N e w  Y o r k  
a n d  F l o r i d a  p h y s i c i a n s ,  w h o  p r a c t i c e  in S t a t e s  w i t h  far w e a k e r  
m e d i c a l  m a l p r a c t i c e  r e f o r m s .  T h e  d i f f e r e n c e  in t h e  e x p e r i e n c e  of 
C a l i f o r n i a  p h y s i c i a n s  t o  t h a t  of t h e i r  N e w  Y o r k  a n d  F l o r i d a  
c o l l e a g u e s  is i n s t r u c t i v e ,  t o  s a y  t h e  least. T h e  r a t e  of 
i n c r e a s e  of  m e d i c a l  m a l p r a c t i c e  p r e m i u m s  p a i d  b y  N e w  Y o r k  a n d  
F l o r i d a  p h y s i c i a n s  f r o m  1980 t o  1 9 8 5  w a s  s u b s t a n t i a l l y  h i g h e r  
t h a n  f o r  C a l i f o r n i a  p h y s i c i a n s ;  indeed, f o r  h i g h  r i s k  s p e c i a l t i e s  
s u c h  as o b s t e t r i c s / g y n e c o l o g y  a n d  n e u r o s u r g e r y ,  t h e  r a t e  of 
i n c r e a s e  w a s  t w o  to  t h r e e  t i m e s  l a r g e r  in N e w  Y o r k  a n d  F l o r i d a  
t h a n  in C a l i f o r n i a .  A n d  t h e  p r e m i u m s  p a i d  b y  o b s t e t r i c i a n s /  
g y n e c o l o g i s t s  in 19 8 5  w a s  s u b s t a n t i a l l y  l e s s  in C a l i f o r n i a  t h a n  
in N e w  Y o r k  o r  F l o r i d a  f o r  s i m i l a r  c o v e r a g e ,  b o t h  in a b s o l u t e  
d o l l a r  t e r m s  as w e l l  as in t h e  p e r c e n t a g e  o f  p h y s i c i a n  n e t  i n c o m e  
a n d  p h y s i c i a n  g r o s s  r e v e n u e .  A c c o r d i n g l y ,  it s e e m s  e v i d e n t  t h a t  
s t r o n g  t o r t  r e f o r m  m e a s u r e s ,  if g i v e n  s u f f i c i e n t  time, c a n  h a v e  a 
v e r y  s u b s t a n t i a l  i m p a c t  o n  t h e  i n s u r a n c e  m a r k e t .

T h e  A p p e n d i x  t o  t h e  R e p o r t  p r o v i d e s  t h e  r e s u l t s  o f  an 
e c o n o m i c  a n a l y s i s  b y  t h e  A n t i t r u s t  D i v i s i o n  o f  t h e  D e p a r t m e n t  of 
J u s t i c e ,  p r e p a r e d  at t h e  r e q u e s t  o f  t h e  W o r k i n g  Group, of the 
c a u s e s  o f  t h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .  
T h e  a n a l y s i s  r e v i e w s  t h e  m e r i t s  o f  t h e  f o u r  m o s t  c o m m o n l y  a l l e g e d  
c a u s e s  o f  t h e  c r i s i s  —  i n s u r e r  c o l l u s i o n ,  i m p r u d e n t  i n s u r e r  
b u s i n e s s  p r a c t i c e s  a n d  d e c l i n e s  in i n v e s t m e n t  i n c ome, S t a t e  
i n s u r a n c e  r e g u l a t i o n ,  a n d  c h a n g e s  in t o r t  l i a b i l i t y .  It f inds 
t h a t  it is u n l i k e l y  t h a t  a n y  of  t h e  f i r s t  t h r e e  o f  t h e s e  a l l e g e d  
c a u s e s  in f a c t  c a u s e d  t h a  c r i s i s .  T h e  a n a l y s i s  c o n c l u d e s  t h a t  
o n J y  t h e  l a s t  a l l e g e d  c a u s e  —  c h a n g e s  in t o r t  l i a b i l i t y  —  can 
b e  d i r e c t l y  r e s p o n s i b l e  Cor t h e  r e c e n t  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y  p r o b l e m s  in p r o p e r t y / c a s u a l t y  i n s u r a n c e .  B a s e d  on 
its r e v i e w  o f  t h e  p r o p e r t y / c a s u a l t y  i n d u s t r y ' s  financial, 
p e r f o r m a n c e ,  t h e  A n t i t r u s t  D i v i s i o n ' s  a n a l y s i s  c o n c l u d e s  t h a t  two 
s p e c i f i c  a s p e c t s  o f  t h e  t o r t  s y s t e m  —  c h a n g e s  in t h e  a v e r a g e  
a w a r d s ,  a n d  i n c r e a s e d  u n c e r t a i n t y  -- h a v e  c o n t r i b u t e d  g r e a t l y  to 
t h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .
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T h e  C o n c l u s i o n  t o  t h e  R e p o r t  l i s t s  e i g h t  c o n c l u s i o n s  of the 
W o r k i n g  G r o u p  r e g a r d i n g  t h e  i n s u r a n c e  a n d  l i a b i l i t y  c r i s i s  and 
t h e  a p p r o p r i a t e  r e s p o n s e  of t h e  f e d e r a l  g o v e r n m e n t  to  t h a t  
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R i c h a r d  K. W i l l a r d  
C h a i r m a n
T o r t  P o l i c y  W o r k i n g  G r o u p

R o b e r t  L. W i l l m o r e  
C h a i r m a n
T a s k  F o r c e  on  L i a b i l i t y  
I n s u r a n c e  A v a i l a b i l i t y

M a r c h ,  1987



CITIZENS COALITION FOR TORT REFORM
907-561-6250

A p r i l  27, 1987

F E D E R A L  T O R T  P O L I C Y  R E P O R T  U P D A T E

In Ma rch , the A t t o r n e y  G e n e r a l  of the U n i t e d  S t a t e s  r e l e a s e d  a 
r e p o r t  of the f e d e r a l  i n t e r a g e n c y  T o r t  P o l i c y  W o r k i n g  Gr o up . T h i s  
140  p a g e  r e p o r t  is e n c l o s e d  for y o u r  a t t e n t i o n .  T h e  E x e c u t i v e
S u m m a r y  is o n l y  5 p a g es  lo n g if y o u  ar e  s h o r t  on time. Bu t  h a v e
y o u r  s t a f f  re a d  the full te xt  - its w o r t h  it.

B e l o w  a r e  a few  e x c e r p t s  fr om  the re po r t:

C h a p t e r  1 i n d i c a t e s  that w h i l e  a v a i l a b i l i t y  p r o b l e m s  h a v e
s u b s t a n t i a l l y  a m e l i o r a t e d  s i n c e  a y e a r  ago, t h e y  c o n t i n u e  to e x i s t  
in c e r t a i n  l i n e s  or t y p es  of c o v e r a g e ,  w h e r e  t h e y  r e m a i n  s e r i o u s .  
T h e  p r o b l e m  of a f f o r d a b i l i t y  has s t a b i l i z e d  w i t h  r a t e s  a t a m u c h  
h i g h e r  le vel . T h i s  i n c r e a s e d  a v a i l a b i l i t y  and h i g h  p r i c e  s t a b i l i t y  
a r e  a c c o m p a n i e d  by, and in no s m a l l  p a r t  ar e a r e s u l t  of, the use  
o f h i g h e r  d e d u c t i b l e s ,  lo wer  c o v e r a g e  l i m i t s  and  a d d i t i o n a l  p o l i c y  
e x c l u s i o n s  and l i m i t a t i o n s .  Th e p a s t  y e a r  ha s  a l s o  w i t n e s s e d  an 
i n c r e a s i n g  r e l i a n c e  on both  s e l f - i n s u r a n c e  and c a p t i v e  i n s u r e r  
p r o g r a m s ,  t h o u g h  it r e m a i n s  to be se en  w h e t h e r  s u c h  a r r a n g e m e n t s  
p r o v i d e  r e l i a b l e  l o n g - t e r m  i n s u r a n c e  c o v e r a g e .  D e s p i t e  s o m e
a s s e r t i o n s  to the  con tr a ry , the i m p a c t  of the c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  an d  a f f o r d a b i l i t y  c o n t i n u e s  to be f e l t  - o f t e n  a c u t e l y  
- t h r o u g h o u t  m u c h  of the  A m e r i c a n  e c o n om y.

C h a p t e r  2 i n d i c a t e s  that th e i n d u s t r y ' s  p r o f i t a b i l i t y  in 1986  
i m p r o v e d  m a r k e d l y  fr o m 1984 and  1985, a l t h o u g h  its 198 6 r a t e  of 
r e t u r n  w a s  r o u g h l y  e q u i v a l e n t  to its 1 0 - y e a r  a v e r ag e,  and  was  
s l i g h t l y  less  t h a n  the 1 0 - y e a r  r a t e  of r e t u r n  for F o r t u n e  500 
i n d u s t r i a l  c o r p o r a t i o n s .  It a l s o  s h o w s  t h a t  the two k e y  l i n e s  t h a t  
h a v e  b e e n  c e n t r a l  to i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  
p r o b l e m s  - C o m m e r c i a l  G e n e r a l  L i a b i l i t y  and  M e d i c a l  M a l p r a c t i c e  - 
c o n t i n u e  to g e n e r a t e  d i s p r o p o r t i o n a t e l y  h i g h  u n d e r w r i t i n g  lo ss es . 
T h e s e  t w o  l i n e s  p r o d u c e d  13% of the i n d u s t r y ' s  w r i t t e n  p r e m i u m s  in 
1986, but  a c c o u n t e d  for 33% of th e i n d u s t r y ' s  t ot al u n d e r w r i t i n g  
l o s s .

C h a p t e r  3 a d d r e s s e s  a n u m b e r  of d i f f e r e n t  i s s u e s  r e l a t i n g  to our  
t o r t  sy s t e m .  Pa rt  I (Jury A wa rd s)  a n a l y z e s  da t a r e c e n t l y  p u b l i s h e d  
by th e R a n d  C o r p o r a t i o n ' s  I n s t i t u t e  for C i v i l  J u s t i c e  on ju ry  a w a r d  
t r e n d s  in C o o k  County, Ill in o is , an d in Sa n F r a n c i s c o  f r o m  I 9 6 0  - 
1984. T h e I n s t i t u t e ' s  data, w h i c h  are i n f l a t i o n  a d j u s t e d ,  s h o w  
t h a t  d u r i n g  th is  period, the a v e r a g e  jury m a l p r a c t i c e  a w a r d  
i n c r e a s e d  by 2 , 1 6 7 %  (from $ 5 2 , 0 0 0  to $ 1 , 1 7 9 , 0 0 0 )  in Co o k C o u n t y  and 
8 3 0 %  (f rom $ 1 2 5 , 0 0 0  to .$1 ,1 6 2, 00 0)  in Sa n F r a n c i s c o .  The 
c o m p a r a b l e  i n c r e a s e  in a v e r a g e  jury  p r o d u c t  l i a b i l i t y  a w a r d s  w a s  
2 1 2 %  ( fr om $ 2 6 5 , 0 0 0  to $82 8, 0 00 ) in C o o k  C o u n t y  and 1 , 0 1 6 $  (from 
$ 9 9 , 0 0 0  to $ 1 , 1 0 5 , 0 0 0 )  in S a n  F r a n c i s c o .
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E v e n  m o r e  a s t o u n d i n g  is the i n c r e a s e  in the " e x p e c t e d  jury a w a r d "  - 
t h e  a v e r a g e  j u r y  a w a r d  m u l t i p l i e d  by the p l a i n t i f f ' s  l i k e l i h o o d  of 
s u c c e s s .  It is i n t e r e s t i n g  to note th a t  both the a v e r a g e  jury 
a w a r d  and e x p e c t e d  jury a w a r d  da t a  s h o w  t h a t  m o s t  of the i n c r e a s e  
in jury v e r d i c t s  from 1 9 6 0 - 8 4  o c c u r r e d  d u r i n g  the 1 9 8 0 - 8 4  period.

i
Th e  I n s t i t u t e ' s  d a t a  also sh o w  a v e r y  s u b s t a n t i a l  i n c r e a s e  in 
i n f l a t i o n  a d j u s t e d  m i l l i o n - d o l l a r  jury a w a r d s .  Of p a r t i c u l a r  
i n t e r e s t  is the fact that m i l l i o n - d o l l a r  a w a r d s  a c c o u n t e d  for 85% 
o f  the t o t a l  d a m a g e s  a w a r d e d  by Co o k  C o u n t y  j u r i e s  in 1 9 8 0 - 8 4  (as 
c o m p a r e d  to 4% in 1960- 6 4 ) .  Thus, a s m a l l  p e r c e n t a g e  of  a l l  tort 
c a s e s  a p p e a r  to a c c o u n t  for a v e r y  l a r g e  p e r c e n t a g e  of the t o tal
t o r t  d a m a g e s  a w a r d e u  by juries.

P a r t  II of the C h a p t e r  d i s c u s s e s  the r e c e n t  s t u d y  of the N a t i o n a l  
C e n t e r  for S t a t e  Courts, w h i c h  has be e n  w i d e l y  c i t e d  for the 
p r o p o s i t i o n  t h a t  t h e r e  is no " l i t i g a t i o n  e x p l o s i o n " .  P a r t  II 
i d e n t i f i e s  a n u m b e r  of s e r i o u s  m e t h o d o l o g i c a l  d e f i c i e n c i e s  in the 
C e n t e r ' s  stu d y .  It al s o  a n s w e r s  a n u m b e r  of a s s e r t i o n s  t h a t  h a v e
b e e n  m a d e  r e g a r d i n g  the m e t h o d o l o g y  and m e a n i n g  of the f e d e r a l  
d i s t r i c t  c o u r t  c a s e l o a d  d a t a  c o m p l i e d  by the A d m i n i s t r a t i v e  O f f i c e  
o f  the U.S. Courts.

P a r t  III d i s c u s s e s  the m o s t  r e c e n t  da t a  c o l l e c t e d  by the I n s t i t u t e  
fo r  C i v i l  J u s t i c e  on p u n i t i v e  d a m a g e  a w a rds. It a l s o  n o t e s  the 
g r o w i n g  c o n s e n s u s  w i t h i n  the l e g a l  c o m m u n i t y  t h a t  p u n i t i v e  d a m a g e s  
h a v e  b e c o m e  a s o u r c e  of s u b s t a n t i a l  l i t i g a t i o n  abuse, and d i s c u s s e s  
a n u m b e r  of r e a s o n s  w h y  p u n i t i v e  d a m a g e s  n e e d  to be r e f o r m e d .

P a r t  IV d i s c u s s e s  d a t a  r e c e n t l y  p u b l i s h e d  by the I n s t i t u t e  for 
C i v i l  J u s t i c e  on  the o v e r a l l  t r a n s a c t i o n  c o s t s  of the tort 
l i t i g a t i o n  s y s t e m .  The d a t a  show, for e x ample, th a t  out of the 
t o t a l  t o r t  l i t i g a t i o n  e x p e n d i t u r e  in 1985 of $29 to $36 b i llion,
p l a i n t i f f s  r e c e i v e d  at m o s t  $14 to $16 b illion. If on l y
n o n - a u t o m o b i l e  t o r t  c ases are c o n s i d e r e d ,  the net c o m p e n s a t i o n  paid 
p l a i n t i f f s  a m o u n t e d  on l y  to 43% of the s y s t e m ' s  t o t a l  e x p e n d i t u r e .

P a r t  V d i s c u s s e s  the fact th a t  m a n y  of the c u r r e n t  o b l e m s  of the
t o r t  s y s t e m  can be t r a c e d  to the s w e e p i n g  d o c t r i n a l  c h a n g e s  in tort
l a w  e m b r a c e d  by the c o u r t s  o v e r  the p a s t  two d e c a d e s .  T h e s e  
d o c t r i n a l  c h a n g e s  a l m o s t  u n i v e r s a l l y  s e e m  to have s h a r e d  on c o m m o n  
o b j e c t i v e  - to i n c r e a s e  p l a i n t i f f ' s  l i k e l i h o o d  of o b t a i n i n g  
c o m p e n s a t i o n . . .  A d d e d  u n c e r t a i n t y  and u n p r e d i c t a b i l i t y  g r e a t l y  
e x a c e r b a t e d  the a l r e a d y  s e r i o u s  p r o b l e m s  of the t o r t  system, and 
s u b s t a n t i a l l y  i n c r e a s e  the co s t  of l i a b i l i t y  i n s u r a n c e .  And, just
as i m p o r t a n t l y ,  the lack of p r e d i c t a b i l i t y  has u n d e r m i n e d  and
p e r v e r t e d  the d e t e r r e n t  role of to r t  law.

C h a p t e r  4 d e s c r i b e s  the w i d e s p r e a d  p o p u l a r  s u p p o r t  for tort refo r m ,  
a s  i n d i c a t e d  by o p i n i o n  polls, b a l l o t  i n i t i a t i v e s ,  the b r e a d t h  of 
m a n y  of the c o a l i t i o n s  fo r m e d  to a d v o c a t e  t o r t  reform, and ev e n  the 
s u p p o r t  for to r t  r e f o r m  f r o m  m u c h  of the l e gal p r o f e s s i o n .  In 
a d d i t i o n ,  the C h a p t e r  s u m m a r i z e s  the e x t r a o r d i n a r y  r e c o r d  of t o r t  
r e f o r m  i n i t i a t i v e s  in the S t a t e  l e g i s l a t u r e s  in 1986. Fin a l l y ,  the 
C h a p t e r  b r i e f l y  s u m m a r i z e s  the S t a t e  l e g i s l a t i v e  a c t i v i t y  la s t  y e a r  
r e l a t i n g  to i n s u r a n c e  r e g u l a t i o n .



C h a p t e r  5 a n a l y z e s  six areas of to r t  r e f o r m  w h i c h  w e r e  the s u b j e c t  
o f  c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  in s t a t e  l e g i s l a t u r e s  in 1986. 
The a n a l y s i s  r e v i e w s  the s t r e n g t h s  and w e a k n e s s e s  of some of the 
d i f f e r e n t  l e g i s l a t i v e  r e f o r m  f o r m u l a t i o n s  e n a c t e d  by the States.

C h a p t e r  6 a d d r e s s e s  an issue w h i c h  has been c e n t r a l  to the d e b a t e  
o v e r  t o r t  r e f o r m  - w h e t h e r  such r e f o r m s  in f a c t  h a v e  a s i g n i f i c a n t  
e f f e c t  on i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  The C h a p t e r  
e x p l a i n s  the r e a s o n s  w h y  tort r e f o r m s  ta k e  s o m e  ti m e  to a f f e c t  the 
i n s u r a n c e  m a r k e t .  But it a l s o  n o t e s  t h a t  t h e r e  is p e r s u a s i v e  
e v i d e n c e  t h a t  ov e r  the l o n g - t e r m  tort r e f o r m s  c a n  have a v e r y  
s u b s t a n t i a l  i m p a c t  on insurance.

i
T h e  A p p e n d i x  to the R e p o r t  p r o v i d e s  the r e s u l t s  of an e c o n o m i c
a n a l y s i s  by the A n t i t r u s t  D i v i s i o n  of the D e p a r t m e n t  of t h e
D e p a r t m e n t  of J u s t i c e  of the c a u s e s  of the c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  and a f f o r d a b i l i t y ,  the a n a l y s i s  r e v i e w s  the m e r i t s  of 
t h e  f o u r  m o s t  c o m m o n l y  a l l e g e d  c a u s e s  of the c r i s i s  - i n s u r e r  
c o l l u s i o n ,  i m p r u d e n t  i n s u r e r  b u s i n e s s  p r a c t i c e s  a n d  d e c l i n e s  in 
i n v e s c m e n t  income, S t a t e  i n s u r a n c e  r e g u l a t i o n ,  and c h a n g e s  in t o r t  
l i a b i l i t y .

I t  find., that it is u n l i k e l y  t h a t  a n y  of the f i r s t  t h r e e  of t h e s e  
a l l e g e d  c a u s e s  in fa c t  ca u s e d  t h e  crisis. T h e  a n a l y s i s  c o n c l u d e s  
t h a t  o n l y  the l a s t  a l l e g e d  c a use - c h a n g e s  in t o r t  l i a b i l i t y  - c a n  
b e  d i r e c t l y  r e s p o n s i b l e  for the r e c e n t  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y  p r o b l e m s  in p r o p e r t y / c a s u a l t y  i n s u r a n c e .  B a s e d  on 
i t s  r e v i e w  of the p r o p e r t y / c a s u a l t y  i n d u s t r y ' s  f i n a n c i a l
p e r f o r m a n c e ,  t h e  A n t i t r u s t  D i v i s i o n ' s  a n a l y s i s  c o n c l u d e s  that t w o  1
s p e c i f i c  a s p e c t s  of the tort s y s t e m  - c h a n g e s  in the a v e r a g e  
a w a r d s ,  and i n c r e a s e d  u n c e r t a i n t y  - h a v e  c o n t r i b u t e d  g r e a t l y  to the 
c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .

i

i C O N C L U S I O N S
I !

T h e  p r i m a r y  c o n c l u s i o n s  r e g a r d i n g  the i n s u r a n c e  a n d  l i a b i l i t y  
c r i s i s  a n d  the a p p r o p r i a t e  r e s p o n s e  of the f e d e r a l  g o v e r n m e n t  to 
t h a t  c r i s i s  are:

1. T h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l‘ty, w h i l e  
s u b s t a n t i a l l y  a m e l i o r a t e d ,  c o n t i n u e s  to i m p o s e  s i g n i f i c a n t  c o sts on 
m u c h  of the A m e r i c a n  economy. T h e  e f f e c t s  of the c r i s i s  l i k e l y  
w i l l  be fe l t  t h r o u g h o u t  the e c o n o m y  - p a r t i c u l a r l y  in c e r t a i n  
s e c t o r s  - for s o m e  ti m e  to come.

i
2. T o r t  l i a b i l i t y  is a key u n d e r l y i n g  r e a s o n  for the cr i s i s  in 
i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  Its c o n t r i b u t i o n  to t h e  
c r i s i s  is t w o - f o l d :  r a p i d l y  e x p a n d i n g  l i a b i l i t y ,  i n c l u d i n g  ; 
d r a m a t i c a l l y  h i g h e r  d a m a g e  a w a r d s ,  h a v e  s u b s t a n t i a l l y  i n c r e a s e d  t h e  
c o s t  of the tort l i a b i l i t y  s y s t e m ;  and, c h a n g i n g  d o c t r i n a l  
s t a n d a r d s  h a v e  s i g n i f i c a n t l y  h e i g h t e n e d  the u n c e r t a i n t y  a n d  
u n p r e d i c t a b i l i t y  of the tort s y s t e m ,  and t h e r e b y  h a v e  e x a c e r b a t e d  
t h e  a l r e a d y  s e r i o u s  p r o b l e m s  of t h e  system.

3. L e g i s l a t i v e  t o r t  r e f o r m s  a r e  a r e a s o n a b l e ,  l e g i t i m a t e  a n d  
e f f e c t i v e  r e s p o n s e  to m a n y  of t h e  d e f i c i e n c i e s  of t o r t  law. S u c h



l e g i s l a t i o n ,  however,- is by no m e a n s  t h e  o n l y  a n s w e r  to the 
p r o b l e m s  of the to r t  system; m u c h  of the r e s p o n s i b i l i t y  f o r  ,
i m p r o v e m e n t  r e m a i n s  w i t h  the c o u rts.

4. R i g o r o u s  and m e a n i n g f u l  tort r e f o r m s  c a n  h a v e  a re a l  i m p a c t  on 
i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  if g i v e n  the o p p o r t u n i t y  j 
a n d  s u f f i c i e n t  t i m e  to work.

j

5. The W o r k i n g  G r o u p  c o n t i n u e s  to b e l i e v e  t h a t  t h e r e  is no 
j u s t i f i c a t i o n  or ne e d  for f e d e r a l  i n s u r a n c e  r e g u l a t i o n  or the 
c r e a t i o n  of f e d e r a l  i n s u r a n c e  or i n d e m n i f i c a t i o n  p r o g r a m s .

6. T h e r e  is an a p p r o p r i a t e  r o l e  for f e d e r a l  t o r t  r e f o r m  
l e g i s l a t i o n  in t h o s e  a r e a s  w h e r e  t h e r e  is a c o m p e l l i n g  f e d e r a l  
i n t e r e s t .  S u c h  a r e a s  i n c l u d e  p r o d u c t  l i a b i l i t y ,  the l i a b i l i t y  of 
f e d e r a l  g o v e r n m e n t  c o n t r a c t o r s ,  and the t o r t  l i a b i l i t y  of the 
f e d e r a l  g o v e r n m e n t  and its e m p l o y e e s .

7. T h e  A d m i n i s t r a t i o n  s h o u l d  c o n t i n u e  to s u p p o r t  and w o r k  a c t i v e l y  
w i t h  G o v e r n o r s  a n d  S t a t e  l e g i s l a t o r s  to a c h i e v e  r e a s o n a b l e  and 
w o r k a b l e  t o r t  r e f o r m s  at the S t a t e  level.

8. The W o r k i n g  G r o u p  c o n t i n u e s  to b e l i e v e  t h a t  the e i g h t  t o r t  
r e f o r m s  r e c o m m e n d e d  in its p r i o r  R e p o r t  r e p r e s e n t  the m o s t  s e n s i b l e  
a n d  e f f e c t i v e  p o t e n t i a l  r e f o r m s  of the A m e r i c a n  c i v i l  j u s t i c e  

s y s t e m .

T h e  C i t i z e n s  C o a l i t i o n  for To r t  R e f o r m  is p l e a s e d  to p r o v i d e  y o u  
w i t h  a c o p y  of t h i s  i m p o r t a n t  n a t i o n a l  r e p o r t .  W e  are in g e n e r a l  
a g r e e m e n t  w i t h  the c o n c l u s i o n s  of the r e p o r t .  If y o u  ha v e  a n y  i
q u e s t i o n s  on the r e p o r t  or o t h e r  n a t i o n a l  r e p o r t s  on the l a w s u ' 
c r i s i s  p l e a s e  g i v e  us a call.
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TO: H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  R o n  L a r s o n

SUBJ: B i l l  A n a l y s i s ,  H o u s e  B i l l  No. 250

T h i s  l e g i s l a t i o n  i s  p r o p o s e d  i n  a n  e f f o r t  t o  c o r r e c t  
t e c h n i c a l  p r o b le m s  w i t h  t o r t  r e f o r m  . L e g i s l a t i o n  p a s s e d  l a s t  
y e a r  ( C h a p te r  139 S L A  1986) an d  t o  c l a r i f y  and s t r e n g t h e n  t h e  
new l a w .

S e c t i o n  1: N o n e c o n o m i c  D a m a g e s

T h i s  s e c t i o n  a m e n d s  AS  0 9 . 1 7 . 0 1 0 ( c )  t o  r e d u c e  t h e  cap 
o n  n o n e c o n o m i c  d a m a g e s  f r o m  $ 5 0 0 , 0 0 0  t o  $ 1 0 0 , 0 0 0 .  T h i s  is 
o n l y  a c a p  o n  n o n e c o n o m i c  d a m a g e s ;  it d o e s  n o t  l i m i t  
e c o n o m i c  o r  p u n i t i v e  d a m a g e s .  N o n e c o n o m i c  d a m a g e s  are 
d e f i n e d  a s  " s u b j e c t i v e ,  n o n p e c u n i a r y  d a m a g e s  i n c l u d i n g  pain, 
s u f f e r i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  
d i s f i g u r e m e n t ,  m e n t a l  a n g u i s h ,  e m o t i o n a l  d i s t r e s s ,  a n d  all 
o t h e r  n o n p e c u n i a r y  d a m a g e s . "

S e c t i o n  2: P u n i t i v e  D a m a g e s

T h i s  s e c t i o n  a m e n d s  AS 0 9 . 1 7 . 0 2 0  b y  c l a r i f y i n g  t h e  
t e r m s  " c l e a r  a n d  c o n v i n c i n g  e v i d e n c e "  as " e v i d e n c e  o f  fraud,, 
m a l i c e ,  g r o s s  n e g l i g e n c e ,  o r  r e c k l e s s  m i s c o n d u c t  o f  t h e  
d e f e n d a n t . "  C u r r e n t  s t a t u t e  h a s  t h e  s a m e  b u r d e n  o f  p r o o f  
b u t  d o e s  n o t  s p e c i f y  t h e  t y p e  o f  c o n d u c t  t h a t  w i l l  t r i g g e r  
a n  award.

S e c t i o n  3: D a m a g e s  R e s u l t i n g  f r o m  C o m m i s s i o n  o f  a C r i m e

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 3 0  b y  e x p a n d i n g  t h e  c l a s s  
o f  p e r s o n s  w h o  m a y  n o t  r e c o v e r  d a m a g e s  f o r  p e r s o n a l  i n j u r y  
o r  d e a t h  if  i n c u r r e d  w h i l e  t h e  p e r s o n  w a s  e n g a g e d  in t h e  
c o m m i s s i o n  of  crime. C u r r e n t  s t a t u t e  is l i m i t e d  t o  t h o s e  
p e r s o n s  w h o  c o m m i t  a n d  a r e  c o n v i c t e d  o f  a f e l o n y  w h i c h  
s u b s t a n t i a l l y  c o n t r i b u t e s  t o  t h e  i n j u r y  o r  death. H B  250



p a g e  2

r e p l a c e s  " f e l o n y "  w i t h  " c r i m e , "  a n d  e l i m i n a t e s  t h e  
r e q u i r e m e n t  o f  s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  i n j u r y  or 
de a t h .

S e c t i o n  4: R e c o v e r y  o f  D a m a g e s

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 4 0 ( d )  b y  a l l o w i n g  e i t h e r  
t h e  p l a i n t i f f  o r  d e f e n d a n t  t o  c h o o s e  p e r i o d i c  p a y m e n t s  
r a t h e r  t h a n  l a r g e  o n e  t i m e  c a s h  awards. C u r r e n t  s t a t u t e  
a l l o w s  o n l y  t h e  i n j u r e d  p a r t y  t o  m a k e  s u c h  a req u e s t .

S e c t i o n  5: L i m i t e d  L i a b i l i t y  o f  C e r t a i n  D i r e c t o r s  a n d
O f f i c e r s

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 5 0  t o  a d d  t h e  m e m b e r  of 
t h e  B o a r d  o f  D i r e c t o r s  or  a n  o f f i c e r  of a n  e l e c t r i c  o r  
t e l e p h o n e  c o o p e r a t i v e  t o  t h e  l i s t  o f  p e r s o n s  n o t  l i a b l e  for 
d a m a g e s  f o r  p e r s o n a l  injury, death, o r  d a m a g e  t o  p r o p e r t y  in 
t h e  c o u r s e  a n d  s c o p e  o f  o f f i c i a l  duti e s .

S e c t i o n  6: C o l l a t e r a l  B e n e f i t s

T h i s  s e c t i o n  r e p e a l s  a n d  r e e n a c t s  A S  0 9 . 1 7 . 0 7 0  to 
r e q u i r e  t h a t  a j u d g e  o r  j u r y  b e  i n f o r m e d  of  a n y  s e t t l e m e n t s  
b y  p a r t i e s  in t h e  case, c a s h  a w a r d s  a g r e e d  to  b y  t h e  
d e f e n d a n t  a n d  t h e  p l a i n t i f f ,  o r  i n s u r a n c e  p a y m e n t s  g r a n t e d .  
T h e  n e w  l a n g u a g e  p r o v i d e s  t h a t  a p e r s o n  m a y  o n l y  r e c o v e r  
d a m a g e s  t h a t  e x c e e d  a m o u n t s  t h a t  h e  o r  s h e  h a s  a l r e a d y  
r e c e i v e d  f r o m  a c o l l a t e r a l  source, w h e t h e r  it b e  a pri v a t e ,  
gr o u p ,  o r  g o v e r n m e n t  s o u rce, e i t h e r  c o n t r i b u t o r y  or  
n o n c o n t r i b u t o r y .  T h e  o n l y  e x c e p t i o n s  are w h e r e  t h e  
c o l l a t e r a l  s o u r c e  is f r o m  a f e d e r a l  p r o g r a m  t h a t  b y  l a w  m u s t  
s e e k  s u b r o g a t i o n ,  o r  f r o m  d e a t h  b e n e f i t s  p a i d  u n d e r  l i f e  
i n s u r a n c e .  T h e  l a n g u a g e  a l s o  r e q u i r e s  t h e  j u d g e  o r  j u r y  be  
a d v i s e d  o f  t a x  i m p l i c a t i o n s  of  a w a rds. ( D e p e n d i n g  on  h o w  an 
a w a r d  is s t r u c t u r e d ,  a v i c t i m  c a n  l o o s e  a s i g n i f i c a n t  
p o r t i o n  o f  t h e  a w a r d  t o  taxes.)

S e c t i o n  7: S e v e r a l  L i a b i l i t y

T h i s  s e c t i o n  a m e n d s  AS 0 9 . 1 7 . 0 8 0 ( d )  b y  e l i m i n a t i n g  the 
t h e o r y  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a n d  r e p l a c i n g  it w i t h  
s e v e r a l  l i a b i l i t y .  I n  a n y  c a s e  i n v o l v i n g  a c l a i m  of 
n e g l i g e n c e ,  t h e  j u d g e  o r  j u r y  w i l l  a p p o r t i o n  t o  e a c h  p e r s o n  
o r  e n t i t y ,  w h e t h e r  o r  n o t  a p a r t y  t o  t h e  a c t ion, the 
p e r c e n t a g e  f o r  w h i c h  h e / s h e / i t  is r e s p o n s i b l e  f o r  t h e  
d a m a g e s  a w a r d e d .  E a c h  p a r t y  t o  t h e  s u i t  w i l l  b e  l i a b l e  o n l y  
f o r  t h e  p o r t i o n  of  d a m a g e s  a s s e s s e d  t o  them. U n d e r  c u r r e n t
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s t a t u t e ,  a p a r t y  c a n  b e  h e l d  l i a b l e  f o r  all of t h e  damages, 
e v e n  if  t h a t  p a r t y  h a s  b e e n  a l l o c a t e d  a c e r t a i n  p e r c e n t a g e  
o f  t h e  fault. T h e  o n l y  e x c e p t i o n  u n d e r  t h e  p r e s e n t  s t a t u t e  
is t h a t  a p a r t y  a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  
f a u l t  m a y  b e  l i a b l e  u p  to  t w i c e  h i s  o r  h e r  d e g r e e  of fault.

S e c t i o n  8: D e f i n i t i o n s

T h i s  s e c t i o n  c l a r i f i e s  t h e  d e f i n i t i o n s  of e c o n o m i c  and 
n o n e c o n o m i c  losses.

S e c t i o n s  9: E l i m i n a t i o n  of  C i v i l  R u l e  82

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 6 0 . 0 1 0  b y  e l i m i n a t i n g  t h e  
l a n g u a g e  " u n l e s s  t h e  c i v i l  a c t i o n  is c o n t e s t e d  w i t h o u t  
t r i a l ,  o r  f u l l y  c o n t e s t e d  as d e t e r m i n e d  b y  t h e  c o u r t . "  T h e  
a m e n d m e n t  h a s  t h e  e f f e c t  o f  a l l o w i n g  t h e  s u p r e m e  c o u r t  to 
d e t e r m i n e  t h e  c o s t s  w h i c h  m a y  b e  a l l o w e d  a p r e v a i l i n g  p a r t y  
in a c i v i l  a c t i o n .  U n l e s s  a t t o r n e y  f e e s  a r e  a u t h o r i z e d  by  
s t a t u t e  o r  b y  w h e r e  a n  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s ,  t h e y  
m a y  n o t  b e  a w a r d e d  in a c t i o n s  f o r  p e r s o n a l  injury, death, or 
p r o p e r t y  d a m a g e  r e l a t i n g  t o  fault.

S e c t i o n  10: S e c t i o n s  R e p e a l e d  b v  t h i s  Bi l l

T h i s  s e c t i o n :  (1) r e p e a l s  AS  09.16, t h e  " j o i n t  
l i a b i l i t y "  s t a t u t e ,  c o n s i s t e n t  w i t h  S e c t i o n  7 of t h i s  bill;
(2) r e p e a l s  A S  0 9 . 1 7 . 0 1 0 ( c )  t o  r e m o v e  e x c e p t i o n s  to t h e  cap 
o n  n o n e c o n o m i c  d a m a g e s  ( d i s f i g u r e m e n t  a n d  s e v e r e  p h y s i c a l  
i m p a i r m e n t ) ,  c o n s i s t e n t  w i t h  S e c t i o n  1 of  t h i s  bill;
(3) r e p e a l s  A S  0 9 . 1 7 . 0 4 0 ( c ) ,  w h i c h  a l l o w s  p a r t i e s  to a g r e e  
t o  c o m p u t e  t h e  a w a r d  o f  f u t u r e  d a m a g e s  u n d e r  t h e  r u l e  
a d o p t e d  in  t h e  c a s e  o f  B e a u l i e u  v. E l l i o t , a n d  t h e r e f o r e  
r e q u i r e s  d a m a g e  a w a r d s  t o  f o l l o w  t h e  p r o v i s i o n s  s e t  o u t  in 
S e c t i o n  4 of  t h i s  b i l l ;  (4) r e p e a l s  A S  0 9 . 5 5 . 5 4 8 ( b )  to 
e l i m i n a t e  r e p e t i t i o n  w i t h  S e c t i o n  6 o f  t h i s  bill.

S e c t i o n  11: A t t o r n e y  F e e s

T h i s  s e c t i o n  a m e n d s  AS  0 9 . 6 0 . 0 1 0 ,  h a v i n g  t h e  e f f e c t  of, 
a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 b y  p r o h i b i t i n g  
t h e  a w a r d  o f  a t t o r n e y  fees t o  t h e  p r e v a i l i n g  p a r t y  in 
c e r t a i n  c i v i l  a c t i o n s  b a s e d  o n  fault, u n l e s s  a l l o w e d  b y  
s t a t u t e  o r  b y  a g r e e m e n t  of t h e  p a r t i e s .

S e c t i o n s  12 a n d  13: E f f e c t i v e  D a t e

T h e s e  t w o  s e c t i o n s  s e t  a n  e f f e c t i v e  date.
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the

Public
Thinks

Americans have been suing each

other in recent years with such vengeance and fre­

quency that a 1986 national survey found that 

nearly two o f  every three people admit that “ suing 

has become part o f  the American way o f  life. ” 1 

But while Americans are aware o f the tremen­

dous increase in liability suits, they certainly don’t 

like it. A  number o f  national studies from recog­

nized opinion experts clearly show that the Amer­

ican people favor major changes in the laws gov­

erning civil liability suits.

One study found that a full 69 percent are con­

vinced that it is too easy “ for people to sue for dam­

ages when they have been injured or some wrong 

has been done to them .” 2 The vast majority 

believe that our system o f  rectifying wrongs 

through the courts has gotten totally out o f control.

The cost o f  liability lawsuits in federal and state 

courts was between $27 and $34 billion last year. 

More than h a lf o f  that money in non-auto cases 

went for the costs o f litigation, including legal fees, 

related expenses, court costs and the value o f 

litigants’ time, according to a Rand Corporation 

study.3 -

Who or w hat’s to blame? M ost people point to 

lawyers in search o f  big fees, plaintiffs seeking 

unreasonably large financial awards, and laws that 

encourage people to sue;

This brochure highlights the key results o f  these 

recent studies, all showing widespread support for 

tort reform.

1. National representative study o fo v e r 1 .0 0 0  respondents con­
ducted lo r ,'he American Tort Reform Association by Burson- 
Marsteller. 1986.

2. Harris Survey telephone po ll o f  1.243 adults nationwide. 
May 1986

3. Rand Corporation Study. A p n l 1986.

Who Really Benefits from Today’s 
Tort System?

Defendant’ s legal fe e : \
&  expenses '  \ > y  C la im s processing

Cou rt expenses

SOURCE: Rand Corporation, A pril 1986: costs and compensation paid 
for Average Non-Auto Lawsuits in 1985.

Product Liability Cases in 
Federal District Court
Increase in Lawsuits Filed in Federal Courts

Cases in Thousands

1 4 ---------------------------------------------------------------
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,OURCE: A dm in istra tive O ffice  o f the United States C ourt*
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Average Product Liability 
Jury Verdict
Dollars in Thousands -

52000 ------------------------

0 -------------------
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SOURCE: Jury Verdict Research. Inc.
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What is Causing the Liability Crisis?
TOTAL MALE FEMALE

Suing has become part 
o f the American way 
o f life
Many frivolous lawsuits 
are being brought 
to court
Lawyers are trying to 
get rich from lawsuits
Courts and juries are 
too generous with the 
lawsuits awards
Many companies make 
dangerous products and 
deserve to be sued

1002 504
(100%) (100%)

62% : 61%

54

48

40

24

53

53-

46

23

498 *
(100%) :
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63% {■

56

42

34

24

Harris Survey: It’s Too Easy to Sue, 
and Settlements Too High
Too Easy to Sue for Damages?

Too easy  ̂ 1 % Neither
Not sure

Not too easy
f

J Cash Settlements Size Excessive?

Excessive
About right • 

Not cnoueh

Not sure
SOURCE: Harris Survey, May 1986

Factors Cited as “Very” or 
“Somewhat” Responsible for 
Increase in Lawsuits
100% -------------------------------------------------

SOURCE: American Tort Reform Association. June 1986

Lawyers People who Laws that 
who look expect to allow
for high, get large

fees awards
settlements

Laws that 
make it too 

excessive easy to sue 
cash

SOURCE: Harris Survey. M ay 1986
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Limit lawyers’ Put 3-year Hold pretrial
fees on personal statute o f limita- screenings to

injury cases tions on damage weed out 
■claims frivolous suits

SOURCE: Northwest Strategies. Seattle, Washington March 1986; 
a survey o f Washington state residents.

Percentage of Americans Who 
Agree with Proposals To. ..

TOTAL MALE FEMALE

Change how lawyers 
are paid so that they 
don’t automatically get 
a share o f the awards 
given by a jury
Limit amount people 
collect for pain and 
suffering to $250,000
Make the person who 
files and loses a lawsuit 
pay the legal fees o f the 
defendant

1002 504
(100%) (100%)

74 77
i

66 : 67

498 j 
(100%) |

72

Make defen- Tell juries o f Pay damages in Put ceiling on
dants equally other payments installments, not non-economic 

liable for plaintiff has one lump sum damages 
damages received

Voters Say Yes to Reform
In 1986. California voters overwhelmingly 

approved a ballot proposal to modify the doctrine 

o f  joint and several liability for non-economic 

damages. By a nearly 2-1 majority, the voters 

agreed that the liability o f  each party in a lawsuit 

should be limited only to the share o f  damages for 

which they were found responsible. The California 

Attorney General estimated that state and local 

governments will save as much as several million 

dollars a year because the voters adopted Proposi­

tion 51.

58 65

66

52

SOURCE: American Ton Reform Association. June 1986

J
In California, referendum to modify joint and several 
liability passed by 62% o f the voters.
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P U B L I S H E D  W H E N E V E R  T H E  S P I R I T  M O V E S  US

A  S u r v e y  o f  R e c e n t  C a s e s  A f f e c t i n g  t h e  I n s u r a n c e  
C o m m u n i t y  D o i n g  B u s i n e s s  I n  A l a s k a

R E F O R M  S C H O O L

W e l l ,  w e  h a v e  b e e n  t o r t  r e f o r m e d !  A  c o p y  of- t h e  b i l l  is
a t t a c h e d .  Y o u  m a y  w a n t  to d e t a c h  it a n d  r e a d  a l o n g  as w e  t a k e  a
t o u r  t h r o u g h  t h e  b r a v e  n e w  w o r l d  w h i c h  t h o s e  fun l o v i n g  f o l k s  in 
J u n e a u  h a v e  b r o u g h t  us:

1. N o n - e c j n o m i c  d a m a g e s :  T h e  c a p  t h a t  i s n ' t . The m u c h
h e r a l d e d  c a p  o n  n o n - e c o n o m i c  loss i s n ' t  m u c h  of  a c a p  at all. W e
s u s p e c t  it  w i l l  b e  t h e  r a r e  c a s e  in  w h i c h  i t  w i l l  b e  a p p l i e d .

F i r s t  o f  al l ,  it o n l y  a p p l i e s  to a c t i o n s  " f o r  p e r s o n a l  
i n j u r y  b a s e d  o n  n e g l i g e n c e . "  D o e s  t h a t  m e a n  it  d o e s  n o t  a p p l y  in
p r o d u c t s  l i a b i l i t y  c a s e s ?  I t  sure l o o k s  l i k e  it.

•Also,, t h e  c a p  d o e s  n o t  a p p l y  to " d a m a g e s  f o r  d i s f i g u r e m e n t
or s e v e r e  p h y s i c a l  i m p a i r m e n t . "  W h a t  does, t h a t  m e a n ?  W h o  k n o w s !  
M a y b e  it  m e a n s  t h a t  the c a p  o n l y  a p p l i e s  to  b a c k  ca s e s .  W e  d o n ' t  
know.

2. P u n i t i v e  d a m a g e s . T h e  A c t  r a i s e s  t h e  s t a n d a r d  o f  p r o o f  
f r o m  p r e p o n d e r a n c e  of t h e - e v i d e n c e  to c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ,  w h a t e v e r  t h a t  is, for p u n i t i v e  d a m a g e s .  W e  s u s p e c t
t h a t  o n e  h a s  a l w a y s  n e e d e d  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  to  g e t  "
p u n i t i v e  d a m a g e s  anyh o w .  *

* **

3. D a m a g e s  r e s u l t i n g  f r o m  c o m m i s s i o n  o f  a c r i m e . Y o u  d o n ' t  C£p
h a v e  t o  p a y  c o n v i c t e d  f e l o n s  if t h e y  g e t  i n j u r e d  i n  t h e  c o u r s e  of*-^J
t h e i r  c r i m e .  * Q)

*N •
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4. A w a r d  o f  d a m a g e s :  b a c k  to the f u t u r e .,

(a) G e n e r a l  v e r d i c t s  are out. V e r d i c t  f o r m s  w i l l  
a p p a r e n t l y  be  i t e m i z e d  a c c o r d i n g  to t h e  s t a t u t e ,  a l t h o u g h  w e  
w o u l d  n o t e  t h a t  t h e  i t e m i z a t i o n  says n o t h i n g  a o o u t  d i s f i g u r e m e n t  
o r  s e v e r e  p h y s i c a l  i m p a i r m e n t .

A l s o ,  the A c t  r e f e r s  t o  f u t u r e  w a g e s  w h i c h  t h e  p l a i n t i f f  
" c o u l d  h a v e  b e e n  e x p e c t e d  to  ea r n . "  D o e s  t h i s  m e a n  h o u s e w i v e s  . 
h a v e  n o  c l a i m  f o r  l o s s  o f  e a r n i n g  c a p a c i t y ?  W e  d o n ' t  know.

(b) B e a u l i e u  is out. W e  are n o w  a r e d u c t i o n  to p r e s e n t  
v a l u e  s t a t e  a l t h o u g h ,  i n t e r e s t i n g l y  e n o u g h ,  t h e  s t a t u t e  d o e s  n o t  
s a y  t h a t  n o n - e c o n o m i c  l o s s  g e t s  r e d u c e d .  M o r e  s l o p p y  d r a f t i n g ,  
m o r e  w o r k  for l a w y e r s .

(c) Y o u  c a n  s t i l l  h a v e  B e a u l i e u  i f  y o u  s t i p u l a t e  to  it. 
T h i s  m a y  b e  a g o o d  i d e a  f o r  s m a l l  c a s e s  b u t  w e  d o n ' t  e x p e c t  to
see i t  i n  m a n y  b i g  ones.

■*» •

(d) T h e  p l a i n t i f f  c a n  m a k e  an i n t e r e s t  fr e e  l o a n  to the 
i n s u r a n c e  c o m p a n y  if  h e  w a n t s  to. D o n ' t  e x p e c t  m a n y  p l a i n t i f f s  
to g o  t h i s  ro u t e .

(e) If y o u  f i n d  o n e  d u m b  e n o u g h  to m a k e  y o u  a n  i n t e r e s t
free loan, y o u  d o n ' t  h a v e  t o  p o s t  .secu r i t y  if y o u  are an
a u t h o r i z e d  c a r r i e r .

(f) P a y m e n t s  g o  o n  e v e n  i f  t h e  p l a i n t i f f  d i e s .  Y-,

. (g) F a i l u r e  t o  p a y  c a n  l e a d  to a n e w  l a w s u i t .

5. L i m i t e d  l i a b i l i t y  o f  c e r t a i n  d i r e c t o r s  a n d  o f f i c e r s . 
E x c e p t  f o r  g r o s s  n e g l i g e n c e ,  d i r e c t o r s  of n o n - p r o f i t  c o r p o r a t i o n s  
or  v a r i o u s  o t h e r  c i v i c  g r o u p s  a r e  n o t  l i a b l e .

6. E f f e c t i v e  c o n t r i b u t o r y  fault: H a r n e d  o v e r t u r n e d ? In an
a c t i o n  b a s e d  o n  f a u l t ,  w h i c h  t h e  d e f i n i t i o n s  s a y  i n c l u d e s  s t r i c t  
l i a b i l i t y ,  p u r e  c o m p a r a t i v e  n e g l i g e n c e  w i l l  b e  a p p l i e d .  T h i s  w a s  
n o t  t h e  r u l e  i n  p r o d u c t s  l i a b i l i t y  c a s e s  b e f o r e .  A p p a r e n t l y  it 
w i l l  b e  now. • <

7. C o l l a t e r a l  b e n e f i t s . T h e  c o l l a t e r a l  s o u r c e  r u l e  d o e s
n o t  a p p l y  if t h e  c o l l a t e r a l  s o u r c e s  d o  n o t  h a v e  a r i g h t  o f
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s u b r o g a t i o n  and t h e y  e x c e e d  a t t o r n e y  fees, less Rule 82, in the 
c a s e  p l u s  p r e m i u m s  p a i d  for the b e n e f i t .  S i n c e  t h a t  s h o u l d  be 
s o m e t h i n g  a r o u n d  o n e - t h i r d  o f  the t o t a l  r e c o v e r y ,  this w i l l  b e  a 
s e l d o m  i n v o k e d  s e c t i o n  o f  the law, e s p e c i a l l y  s i nce it d o e s  n o t  
i n c l u d e  S o c i a l . S e c u r i t y  o r  l i f e  i n s u r a n c e .

8. A p p o r t i o n m e n t  o f damages:' a r e a l  d i f f e r e n c e . T h i s  
s h o u l d  be a v e r y  i n t e r e s t i n g  c h a n g e  in the law. As we r e a d  it:

A. O r d i n a r y  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  as w e  k n o w  it, 
is o u t  the window.

B. E a c h  d e f e n d a n t  o r  t h i r d  p a r t y  d e f e n d a n t ,  i n c l u d i n g  
d e f e n d a n t s  w h o  h a v e  s e t t l e d ,  is a s s i g n e d  a p e r c e n t a g e  o f  fa u l t .  
T h i s  s h o u l d  be v e r y  i n t e r e s t i n g  s i n c e  d e f e n d a n t s  w i l l  b e  a r g u i n g  
t h a t  o t h e r  d e f e n d a n t s  w h o  s e t t l e d  w e r e  at f a u l t  a n d  the 
p l a i n t i f f ,  w h o  s u e d  t h o s e  s e t t l e d  d e f e n d a n t s ,  w i l l  be a r g u i n g  
t h a t  t h e y  w e r e  not. The s e t t l e d  d e f e n d a n t ,  o f  course, w i l l  n o t  
be  there. T h a t  s h o u l d  m a k e  f o r  i n t e r e s t i n g  t r i als. -

C. C o m p a r a t i v e  n e g l i g e n c e  is d i s r e g a r d e d . i n  t h i s  
c a l c u l a t i o n .

D. A  p a r t y  w h o  is a l l o c a t e d  less t h a n  50% of  t h e  t o t a l  
f a u l t  m a y  n o t  b e  j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  the 
p e r c e n t a g e  o f  f a u l t  a l l o c a t e d  to t h a t  p a r t y .  T h i s  s h o u l d  m a k e  it 
p o s s i b l e  f o r  m u n i c i p a l i t i e s  a n d  o t h e r  d e e p  p o c k e t s  to be 
i n s u r a b l e  again.

P l a i n t i f f s  n o w  h a v e  a d i s i n c e n t i v e  to s h o t g u n  b u t  d e f e n d a n t s  
h a v e  e v e r y  r e a s o n  to a d d  m o r e  d e f e n d a n t s .

9. E f f e c t  of r e l e a s e . W e  h a v e  to c o n f e s s .  T h e y  h a v e  
r e a l l y  g o t  us s t u m p e d  on  t h i s  one. T h e  c u r r e n t  s t a t u t e  g o v e r n i n g  
the e f f e c t  o f  a r e l e a s e  a p p e a r s  a t  A.S. 0 9 . 1 6 . 0 4 0 .  T h i s  one, 
w h i c h  d o e s  n o t  p u r p o r t  to  r e p e a l  t h e  o t h e r  one, w i l l  a p p e a r  a t
A . S .  0 9 . 1 7 . 0 9 0 .  W h a t ’s m o r e ,  t h e y  a r e  i d e n t i c a l .  A p p a r e n t l y  w e  
n o w  h a v e  t w o  s t a t u t e s  t h a t  s a y  t h e  s a m e  thing.

10. D e f i n i t i o n . F a u l t  i n c l u d e s  n e g l i g e n c e  o r  r e c k l e s s n e s s .  
A p p a r e n t l y  t h a t  m e a n s  t h a t  c o m p a r a t i v e  n e g l i g e n c e  w i l l  d i m i n i s h  
an  a w a r d  o f  p u n i t i v e  d a m a g e s  b a s e d  u p o n  r e c k l e s s  c o n d u c t .  I t  
a l s o  m e a n s  s t r i c t  l i a b i l i t y ,  b r e a c h  o f  w a r r a n t y  a n d  s e v e r a l  o t h e r  
t h i n g s  t h a t  w e  d o n ' t  u n d e r s t a n d .
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1 1 . O f f e r s  o f  J u d g m e n t :  m o r e  t e e t h  h e r e . F o r  t h e  p a s t
v e r a l  years t h e  s t a t u t e  g o v e r n i n g  o f f e r s  of. j u d g m e n t  by  t h e  
_intiff has b e e n  h o p e l e s s l y  g a r b l e d .  It h a s  n o w  b e e n  

__ansformed i n t o  s y m e t r y  w i t h  the r u l e  g o v e r n i n g  o f f e r s  b y  a 
defendant. A  p l a i n t i f f  c a n  m a k e  a n  o f f e r  a n y t i m e  u p  to 10 d a y s  
before the s t a r t  o f  t h e  t r i a l  j u s t  l i k e  a d e f e n d a n t  may.

If a d e f e n d a n t  m a k e s  an o f f e r  a n d  the p l a i n t i f f  d o e s n ' t  b e a t  
p r e - j u d g m e n t  i n t e r e s t  g o e s  d o w n  5% a year. I f  t h e  p l a i n t i f f -  

m a k e s  an o f f e r  a n d  d o e s  b e a t  it, p r e - j u d g m e n t  i n t e r e s t  g o e s  u p  5% 
year. Th i s  c o i I d  m e a n  15 1/ 2 %  o n  so m e  c l a i m s *  O uchl

12. P r e - j u d g m e n t  i n t e r e s t ,  n o  l o n g e r  a p r e m i u m  for t h e  
l a z y , P r e - j u d g m e n t  i n t e r e s t  n o w  r u n s  f r o m  the d a y  p r o c e s s  is 
s e r v e d  o r  the d a y  d e f e n d a n t  r e c e i v e s  w r i t t e n .n o t i f i c a t i o n .  N o  
l o n g e r  can a p l a i n t i f f  c a m p  o n  h i s  c l a i m  for t w o  y e a r s  a n d  h a v e  
it g r o w  20%.

. 13. C o s t s  a n d  a t t o r n e y  fees a l l o w e d  p r e v a i l i n g  p a r t y :  a
r e a l  c h a n g e . T h e r e  a r e  a p p a r e n t l y  n o  lo n g e r  u n c o n t e s t e d  R u l e  82 
a t t o r n e y  fees'. A s  w e  r e a d  th i s  s t a t u t e ,  it m e a n s  t h a t  y o u  c a n  
c o m e  in and p a y  y o u r  l i m i t s  on a b a d  c l a i m  w i t h o u t  p a y i n g  
a n y t h i n g  for R u l e  82 u n l e s s  y o u  h a v e  c o n t e s t e d  t h e  c l a i m .  T h i s '  
s h o u l d  e l i m i n a t e  a m a j o r  c a u s e  o f  u n c e r t a i n t y .

14. A p p l i c a b i l i t y . T h e  A c t  o n l y  a p p l i e s  to  a c c i d e n t s  t h a t  
h a v e n ' t  h a p p e n e d  y e t .  T h a t ' s  w h a t  " c a u s e s  of a c t i o n  a c c r u i n g  
a f t e r  the e f f e c t i v e  d a t e "  m e a n s .  F o r  the n e x t  s e v e r a l  y e a r s ,  w e  
w i l l  h a v e  m o s t  c a s e s  p r o c e e d i n g  u n d e r  the old r u l e s .

C O N C L U S I O N

C
W e l l ,  t h a t ' s  it. T h e  l e g i s l a t u r e  l a b o r e d  m i g h t i l y  b u t  g a v e  
b i r t h  to  an u n d e r s i z e d  p r o g e n y .  I t  is a m a s t e r p i e c e  o f  p o o r  
d r a f t i n g  and a m b i g u i t y .  A b o u t  the o n l y  t h i n g  w h i c h  a p p e a r s  t o  be  
c e r t a i n  is t h a t  n o  o n e  w h o  k n e w  a n y t h i n g  a b o u t  t o r t  l a w  h a d  

a n y t h i n g  to do  w i t h  d r a f t i n g  it. W h e t h e r  one i s  f o r  t o r t  r e f o r m  
o r  a g a i n s t  it, t h i s  is a l o u s y  b i l l .

v .

e
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Unaffordable
and
Unavailable: 
The Crisis in 
Liability 
Insurance

an law, tort means wrongful doing — and for the past few years there has 

been an expiosion in the number and cost o f  tort cases. The first $1 million 

tort verdict was awarded in 1961. In 1983, there were 360 awards for $1 

million or more. Just for medical malpractice suits, the number o f court claims 

doubled over the past six years. Nationally, the average jury award for medical 

malpractice cases jumped from S94.947 in 1975 to 5338,463 in 1984.

Tort law is intended to resolve the disputes that arise when one person harms 

another. I f  it works properly, the tort law system not only compensates those 

who are wrongfully injured, but also provides incentives that encourage proper 

conduct.

Today, however, the tort law system has broken down. New theories have 

created uncertainty about what conduct w ill result in liability. And —  ex­

ploiting these expansive theories o f Liability' —  people are filing suit in record 

numbers and reaping huge windfalls. A  lottery mentality now infects the tort 

system.

Because o f  these developments, insurance underwriters have no way to 

predict the kinds or amounts o f claims they m ay have to pay. The result: broad 

classes o f liability insurance are now unavailable or unaffordable.

Everyone Is Affected M any businesses and even state and

local governments have been forced to operate without insurance — 

sometimes in violation o f  the law. Medical practitioners are avoiding some 

areas o f  practice; companies are deciding not to develop some high-risk pro­

ducts (including life-saving medicines) and are faking established products 

o ff  the market; and state an-. local governments are cutting back vital services.

Consumers also are hurt by the liability crisis. They are being denied essen­

tial services, such as health care, recreational and day care services. They 

also have been forced to pay the higher insurance premiums and taxes re­

quired to cover the surge in the number and size o f  tort awards.

Unless physicians have suddenly becomeCause of the Crisis
more careless, or contractors are building more faulty structures, or people 

are harming each other more frequently, there must be other causes o f  the 

tort law crisis. And there are several:

•  There is a growing tendency to eliminate personal responsibility and risk 

from daily life, and to pass the buck to the m ost obvious and wealthy targets 

— government and business. Many people now  believe they should be com­

pensated for any adversity, ‘whatever the cause.

•  This shift from personal to collective responsibility has been encouraged 

by a fundamental change in the law. Tort law was once based on fault.
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but it now primarily seeks to compensate in jured parties — even i f  respon­

sibility is shifted from die person most at fault (including the plaintiff) to 

the party with the greatest ability to pay.

0 The huge court awards based on these new dieories o f  liability have enticed 

thousands o f  new “ victims”  to buy a ticket (file suit) to enter the “ lawsuit 

lottery.”  And the courts are clogged.

Recommendations for Reform mo™ onhc ,<,«
system must balance the right o f  individuals to be compensated for wrongful

acts with the need to set reasonable limits on liability and provide more predict­

ability in the law. Following are key reforms enacted by some state legislatures

and under consideration in many others:

• Limit Non-Economic Damages: Uncertainty about the damages awarded 

for ‘ ‘emotional distress”, and “ pain and suffering” has created a “ hit-the- 

jackpot’ ’ mentality and prevented insurance companies from setting afford­

able rates. States should provide guidance to juries by establishing limits 

on the amount o f  money that can be awarded as non-economic damages.

• Lim it Piuiitive Damages: Punitive damages should be reserved for cases 

where a defendant displays conscious and flagrant indifference to the safety 

o f others. Lim its also should be placed on the amount that can be assessed 

for punitive damages, with the awards set by a judge in a separate pro­

ceeding after compensatory damages have been established.

•  Elim inate Joint and Several Liab ility: The doctrine o f  joint and several 

liability allows a plaintiff to require one o f several defendants to pay the 

fitll amount o f the award, even i f  only slightly at fault. Joint and several 

liability should be replaced with “ comparative negligence,”  under which 

each defendant —  and plaintiff — is liable only for the share o f  damages 

the party actually causes.

•  Make Government Standards a Defense: Some products, such as new 

pharmaceuticals, cannot be marketed until approved by an expert govern­

ment agency. The approval process is so comprehensive that government 

approval should provide a defense in a tort case, as long as all govern­

ment regulations are followed and no material information is withheld.

•  Set Guidelines for Expert Testimony: To prevent lawsuits from being decided 

on the basis o f  which party can afford to hire the most “ experts,”  expert 

testimony should be admitted only when an expert possesses sufficient 

credentials and the testimony is corroborated by other objective evidence 

—  such as a scientific study —  that is consistent with generally accepted 

scientific principles.

•  Ban Frivolous Suits: “ Frivolous suits”  — those with little legal merit or 

chance o f  success —  often are filed to pressure a defendant to settle a case. 

Penalties should be assessed against plaintiffs who file such suits in order 

to discourage frivolous cases.

•  Lim it Contingency Fees: In some cases, especially those involving large 

amounts, contingency fees provide windfalls to lawyers. Contingency fees 

also may encourage frivolous suits to be filed, and can discourage reason­

able settlements. Contingency fees should be subject to specific limits to 

control these abuses.



• Enact Statutes o f Lim itation: Lawsuits should be brought prompdy — while 

witnesses’ memories are fresh — and at some point a business must be 

able to “close its books” on a particular area o f  activity. Statutes o f limitation 

should require a plaintiff to initiate a suit within a year or two after an injury. 

In addition, statutes o f  repose should be enacted to prohibit the filing o f  

claims after a specified period o f  time from the date o f  manufacture o f  a 

product or the provision o f  a service, regardless o f when the injury occurred.

• Permit Damage Payments in Instalbvents: In cases o f  permanent disability, 

large amounts are awarded immediately to cover future medical and other 

costs. To make the use as well as the payment o f the award both more 

equitable and manageable, awards for future damages should be paid on 

an installment basis.

• Prevent'‘Double Dipping ’ ’:  Legislation should prevent ‘ ‘double dipping”  

by eliminating a rule that'allows plaintiffs to receive payment — for the 

same expenses —  from both a defendant and from their insurance com­

pany or employer.

•  Return to Fault-Based Liability: Recendy, some courts have held defendants 

liable for any injury related to their activity —  regardless o f  whether the 

injury was foreseeable or could have been prevented, and regardless o f 

whether the plaintiff might have avoided the injury. Liability should be 

based on a standard o f fault, so a defendant is liable only for the harm caused 

by his or her negligence, and only for injuries that could have been fore­

seen and prevented.

More than 30 states considered tort reform legislation in these areas during 

the 1986 legislative sessions. This level o f activity alone gives impressive 

evidence o f  the need for reform. According to the National Conference o f 

State Legislatures, over 25 states enacted some form o f  tort reform in 1986. 

While five states adopted comprehensive reforms which addressed most major 

elements o f  the tort system, most states acted only in limited areas o f  tort 

law. The issue o f  tort reform promises to be high on the agendas o f  most 

state legislatures across the nation in 1987.
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Limits on 
Non-
Economic
Damages

The Problem Economic damages awarded in a liability case are

based on tangible or out-of-pocket expenses, while non-economic damages 

are awarded for intangible injuries such as “ pain and suffering" and 

“ emotional distress." So, unlike economic damages that are based on objec­

tive evidence (hospital bills'/lost wages), damages for “ pain and suffering" 

are based on subjective judgments.

Awards for non-economic damages vary widely from case to case, with 

plaintiffs who suffer similar injuries receiving vastly different amounts. This 

has led to a “ hit-the-jackpot" mentality among plaintiffs and their legal 

counsel. And the huge awards that result have driven up the costs o f litiga­

tion and liability insurance, so that many local governments and organiza­

tions as well as companies can no longer afford such insurance.

Why Reform is Needed
•  Juries can — and do — award any amount they want for non-economic 

damages. Judges can reduce these awards only i f  they "shock the judicial 

conscience.”  This system makes it difficult to achieve reasonable 

settlements.

•  It is unfair for plaintiffs suffering similar injuries to receive vastly different 

amounts for non-economic damages.

•  Our society does not have unlimited financial resources. Juries must receive 

reasonable guidance in determining non-economic damages. And it's im­

portant to remember that taxpayers and insurance policy-holders ultimately 

pay the costs o f huge, unreasonable awards.

•  When legislatures establish a limit on non-economic damages, companies 

then have a basis for managing their business risks. And insurance com­

panies are provided with a much-needed sense o f certainty and predictability 

that permits them to determine rates and structure coverage.

What Should be Done The legislature should provide
guidance to juries by establishing limits on the amount that can be award­
ed as non-economic damages.
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Limits on
Punitive
Damages

The Problem Punitive damages originally were awarded to punish 

a party for committing a malicious or deliberately harmful act. The theory 

was that, by making an example o f  a defendant through the assessment o f 

punitive damages, the defendant and others would presumably be deterred 

from engaging in such conduct in the future. Evidence was required to prove 

that the defendant acted with a willful disregard for the safety or interests 

o f  the injured party.

Today, the situation is totally different. The basic standards for awarding 

punitive damages have been eroded. M any juries are awarding punitive 

damages where there is little or no evidence o f malicious behavior by a defen­

dant. Punitive damages now are used to intimidate defendants and increase 

the size o f awards, and meritless claims are often filed solely to coerce 

"nuisance value” settlements. A  recent study by the Institute for Civil Justice 

found that punitive damages in Chicago increased from an average o f $ 15.000 

during 1960-64 to an average o f  53.65 million during 1975-79.

Why Refomt is Needed
•  The application o f punitive damage awards is widely misinterpreted and 

abused. Defendants who cause an injury — but not in a malicious or pur­

poseful manner — are increasingly being required to pay millions o f dollars 

in “ punitive damages.”

•  Amerca’s legal system has a wide range o f  laws and penalties to deter 

criminal acts and punish criminal behavior. So today the key objectives 

o f  punitive damages, punishment and deterrence are now achieved through 

numerous other laws.

•  Today’s multimillion dollar punitive damage awards place a heavy burden 

on all U .S . citizens. Everyone bears the bulk o f  these payments through 

higher insurance premiums, tax increases and higher priced products.

•  Generally, there is no limitation on either the amount awarded in punitive 

damages or on the number o f  times a defendan. may be assessed such 

penalties. A  manufacturer o f  a defective product may be "punished" by 

every judge and jury before whom a product liability suit is tried.

What Should be Done There should be a limit on the
amount o f punitive damages that can be assessed against a defendant, 
and such damages should be set by a judge in a  separate proceeding, 
after compensatory damages are awarded by a ju ry .

#
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Periodic 
Payments of 
Large 
Awards

The Problem In cases where an injury causes permanent disability, 

the court may award large amounts to a plaintiff for lost wages, continuing 

pain and suffering and future medical costs. These damages are ordinarily 

based on the plaintiff s life expectancy. In many states, the defendant is now 

required to pay the entire award at once, in a lump sum. This imposes an 

enormous financial burden on many defendants, particularly individuals and 

small businesses.

Such lump sum awards also pose potential problems for the plaintiffs who 

receive them. According to a 1980 American Bar Association (A B A ) study, 

the great majority o f  plaintiffs have problems managing large lump sum 

awards. The A B A  study found that 90 percent o f the persons who had received 

lump sum awards o f  more than $100,000 had nothing left after five years.

Why Reform is Needed
•  Both plaintiffs and defendants could be helped by the periodic payment 

o f large awards, because such awards would be more equitable and manage­

able for both parties.

•  Plaintiffs benefit from structured award payments. While some argue that 

an award is a p lain tiffs  to use as he or she pleases, the money in fact is 

awarded by a court to pay for specific costs. Lump sum payments, in all 

too many cases, are poorly managed, leaving an injured party unable to 

make house payments or pay medical bills.

•  M ost defendants fully cooperate in compensating injured parties. A t the 

same time, periodic payments are a reasonable way to help defendants pay 

the award in a manner that does not destroy a defendant’s life or business.

•  And structured payments also help taxpayers, since plaintiffs who pre­

maturely use up lump sum payments often turn to state and local agencies 

for relief.

What Should be Done Large awards for lost wages, con­
tinuing pain and suffering and future medical costs should be paid on 
an installment basis.

0
0



Eliminate 
Joint and 
Several 
liability

The Problem In most states, injured persons who sue two or more 

defendants can collect the entire award from the defendant with the most 

money — the one with the “ deep-pockets.” This is the doctrine o f joint and 

several liability.

For example, a defendant found to be only 20 percent responsible for an 

injury can be made to pay 100 percent o f the award i f  the other responsible 

parties do not have sufficient funds. In many cases, "w ealthy”  defendants 

are included in lawsuits solely in the hope that the jury will find these defen­

dants at least slightly responsible — thereby guaranteeing that someone will 

pay the judgment, no matter how large it may be.

Juries, in turn, often award huge judgments thinking that little harm is done 

to the wealthy parties. But this is not the case. Tremendous harm is caused 

to the individuals, businesses and governments that are drawn in as the "deep- 

pockets”  defendants, and to the taxpayers and consumers who ultimately 

pay die costs through higher taxes, more expensive goods and services and 

reduced government services.

Why Reform is Needed
Nothing is more unfair dian forcing someone — a city, county, state, school, 

business or individual — to pay for damages caused by another party.

•  The repeal o f  joint and several liability would result in substantial savings 

for state and local governments and others who now are often required 

to pay for damages that are caused by someone else. In California, where 

in 1986joint and several liability was repealed for non-economic damages, 

die state Attorney General estimated that savings for the state could amount 

to several million dollars annually.

•  Joint and several liability contributes to the overload on our court system 

by encouraging lawsuits that would probably not be brought but for the 

potential o f  a “ deep-pocket”  defendant paying a large award.

•  Private citizens as well as governments and businesses ultimately pay for 

unreasonably high awards through higher insurance premiums and taxes 

— and cancelled or reduced services.

What Should be Done Fairness and an overburdened court

system require that joint and several liability be replaced by the principle

o f “ comparauve negligence,”  under which defendants are held liable only
for the share o f damages for which they are responsible — and no more.

t



Collateral 
Source Rule

The Problem Under the collateral source rule, juries cannot be 

informed o f any payments that plaintiffs may have already received as com­

pensation for their injuries or illnesses. These payments can come from many 

different sources, including federal and state disability' plans, employee wage 

continuation plans and federal, state and private health insurance programs.

Since a jury cannot be told about the previous payments, and thus cannot 

consider other compensation in computing damages, its award may be the 

second or third payment a plaintiff receives for the same injury. This “ double 

dipping” raises the costs o f employer and government insurance and disability 

plans.

Why Reform is Needed
•  According to studies by the American Bar Association and the Rand Cor­

poration, eliminating the collateral source rule would reduce court awards 

between 18 and 20 percent. This, in turn, would lead to lower insurance 

rates.

•  When the collateral source rule was established, plaintiffs found even par­

tially at fault for their injuries could not receive any compensation. Today, 

just the opposite is true: even if  plaintiffs are found largely at fault for their 

injuries, in many states they can still receive more than one payment for 

those injuries.

•  Some argue that the wrongdoers should not benefit from the fact that a 

plaintiff obtained insurance. Many o f  the people held “ liable." however, 

are only slightly responsible for the injury. And the plaintiff may even be 

largely responsible for his own injury.

•  In most cases, eliminating the collateral source rule would not take money 

away from prudent insurance owners; it will save the money o f  taxpayers 

and employees who contribute to group insurance plans.

What Should be Done To cut costs to taxpayers and insur­

ance holders and still make ;ure that an injured party is fairly compensated, 

the court should reduce its final judgment by the sum o f the payments 
that a plaintiff is entitled to receive from  other sources.
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I, AND MANY OF US, COULD NOT BE HALF AS EFFECTIVE WITHOUT THE 

LOYAL AND CAPABLE SUPPORT OF OUR CLERICAL ASSISTANTS. HB257 

RECOGNIZES AND COMMENDS THE SECRETARIAL CONTRIBUTION MANY 

AGENCIES ENJOY. YOUR HELP IN FACILITATING THE PASSAGE OF 

HS257 WOULD BE MOST APPRECIATED. PLEASE CALENDAR HB257 IN 

YOUR LABOR AND COMMERCE COMMITTEE AS SOON AS POSSIBLE. IT 

IS NECESSARY FOR THIS LEGISLATION TO BE RECEIVED IN A TIMELY 

MANNER BY THE GOVERNOR, DUE ITS ANTICIPATED EFFECTIVE DATE 

OF APRIL 25.

THANK YOU.

BARBARA MORSE-CUINN, EXECUTIVE DIRECTOR

ALASKA STATE BUILDING AUTHORITY
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION

Bill Version: hb 257 
Publish Date: 1-21-88

FISCAL NOTE
REQUEST:_____________________________________

Revision Date:____________________ Agency Affected: Administration
Title: An Act Relating to Certified BRU: Personnel
Professional Secretaries and Amending 

the Scope of the Personnel Rules.

Sponsor: Martin, Phillips, Hanley, Barnes Components: Centralized__________
Requestor: Administrative Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES

TRAVEL
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MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 10.0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
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CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Do!' ars)
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FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 10.0 0 0 0 0
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TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

The above information shows the fiscal impact on the Division of Personnel 
See the attached analysis for an explanation of the contractual services 
needed and an explanation of our estimate of statewide impact.
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FISCAL NOTE ANALYSIS 
HB 257

Section 1 of this proposed bill amends AS 39.25.150 to grant employment 
preference rights to persons who are certified professional secretaries and 
professional legal secretaries in clerical or secretarial positions.

The bill identifies "secretarial and clerical job classes" as those to receive 
this employment preference. The Division of Personnel would interpret this to 
mean all 35 clerical related job classes covered by the Office Skills Test. 
However, sponsor staff indicated by telephone on April 2, 1987, that this is 
not the intention. Intent is to include only seven job classes: Secretary I
and II, Legal Secretary I and II, and Executive Secretary I, II, and III.

A total of $10,000 in contractual services would be required to implement 
Section 1. Assuming that adding points to final scores would be the method 
used to award employment preference, the Division of Personnel would have to 
rewrite the two most complex programs in the Applicant Tracking System. It 
would also require modifying the two largest record files on line plus 
additional updates and modifications to other portions of the system.

Section 2 of the proposed bill would provide a direct monetary award in the 
form of a "bonus" salary increase to those current and prospective State 
employees who hold a Certified Professional Secretary (CPS) or Professional 
Legal Secretary (PLS). There are at present approximately 150 such indivi­
duals in Alaska. There are currently 266 positions in the job classes 
mentioned above that would be eligible for a CPS or PLS preference under this 
bill.

The following assumptions were made in calculating the increased personal 
services cost:

As mentioned above, sponsor staff has identified seven job classes which 
would be impacted by this legislation. The bill should eventually be 
worded to specifically identify those job classes. Currently, the 
wording is very broad and would include all 35 clerical-related classes
covered by the Office Skills Test.

A starting figure of seven positions is used which reflects the 
assumption that 3.0% of the workforce has obtained a CPS or PLS. This is 
based on documentation provided by the sponsor. According to this 
documentation there are 5,754 secretaries employed throughout the state.
A total of 170 have a CPS or PLS, amounting to 3.0% of all secretaries 
throughout the state. This fiscal note uses the 3.0% figure assumption 
to reflect the number of CPS and PLS employees working for the State in
the seven subject job classes. 3.0% times 266 positions rounded off
amounts to seven now possessing the CPS or PLS.

A further assumption of a 50% increase in the number of employees who 
obtain a certificate with each succeeding fiscal year is also employed in 
the fiscal note. This assumption is made because Section 2 provides a 
direct monetary incentive for obtaining the CPS or PLS. Therefore, the 
increased cost in successive fiscal years is based on increased numbers 
of employees qualifying for the bonuses, not on assumed salary increases.

5/4K1 /040387-02 /V3 /3 Page 2 o f  3



C a l c u l a t i o n  o f  Annual Costs

AVERAGE
NO. OF PAY RATE WEIGHTED

JOB CLASS POSITIONS (MONTH) TOTAL

Legal Secretary I 91 $2,155 $196,105
Legal Secretary II 30 2,314 69,420
Secretary I 108 2.042 220,536
Secretary II 22 2,236 49,192
Executive Secretary I 3 2,324 6,972
Executive Secretary II 9 2,608 23,472
Executive Secretary III 3 2,791 8,373

TOTAL 266 $574,070

574,070
(Weighted) Average Monthly Pay Rate: 266 $2,158

Bonus Salary Increase Per Person Monthly Per Person Anr

Salary: .0355 x $2,158 $76 $ 912
Benefits: plus .33 25 300

$101 $1,212

FY 89 Annual Cost for 8 $ 9,696
FY 90 Annual Cost for 12 (50% increase) 14,544
FY 91 Annual Cost for 18 (50% increase) 21,816
FY 92 Annual Cost for 27 (50% increase) 32,724
FY 93 Annual Cost for 41 (50% increase) 49,692
Annual Cost for 266 (Increase to maximum) $322,392

5/4K1/040387-02 /V2/4 Page 3  o f  3
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AND MANY OF US, COULD NOT BE HALF AS EFFECTIVE WITHOUT THE 

LOYAL AND CAPABLE SUPPORT OF OUR CLERICAL ASSISTANTS. HB257 

RECOGNIZES AND COMMENDS THE SECRETARIAL CONTRIBUTION MANY 

AGENCIES ENJOY. YOUR HELP IN FACILITATING THE PASSAGE OF 

HB257 WOULD BE MOST APPRECIATED. PLEASE CALENDAR HB257 IN 

; YOUR LABOR AND COMMERCE COMMITTEE AS SOON AS POSSIBLE. IT 

gtS NECESSARY FOR THIS LEGISLATION TO BE RECEIVED IN A TIMELY 

MANNER BY THE GOVERNOR, DUE ITS ANTICIPATED EFFECTIVE DATE 

APRIL 25.

‘HANK YOU.

ARA MORSE-eUINN, EXECUTIVE DIRECTOR 

LASKA STATE BUILDING AUTHORITY
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"An A c t  r e l a t i n g  t o  u n e m p l o y m e n t  i n s u r a n c e . "

RECOMMENDS:

[ ] r e p l a c e  w i t h  _

[ ] a t t a c h e d  a m e n d m e n t ( s )

[ ] d o  p a s s

[ ] d o  n o t  p a s s
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[
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p u b l i s h e d  _________________________
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n o t e  p u b l i s h e d  __________________
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O r i g i n a l  s p o n s o r :  Ru le s /G ove rn o r

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE B ILL NO. 268 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  FIRST SESSION 
A BILL

F o r  an Act e n t i t l e d :  "An Act r e l a t i n g  to  the  use  o f  employee c o n t r i b u t i o n s
f o r  unemployment in s u r a n c e ;  and c l a r i f y i n g  p r o v i s i o n s  
r e l a t e d  to  repayment o f  advances t o  the unemployment 
t r u s t  f u n d . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1 . AS 2 3 . 2 0 . 1 3 5 ( b )  i s  amended t o  r e a d :

(b )  The depar tment , o r  a des ignee  o f  the  depa r tment ,  s h a l l  
immed ia te ly  d e p o s i t ,  upon r e c e i p t ,  a l l  money p a yab le  t o  the  fund  in  
the c l e a r i n g  accoun t .  Re funds o f  c o n t r i b u t i o n s  e r r o n e o u s l y  c o l l e c t e d  
and p ayab le  under AS 2 3 . 2 0 . 2 2 5  and 2 3 . 2 0 . 5 2 6 ( a ) ( 1 1 )  may be p a id  from 
the c l e a r i n g  account i n  th e  same manner, o r  f rom  the t r a i n i n g  and 
b u i l d i n g  fund .  I n t e r e s t  and p e n a l t y  payments may n o t  be re fu nd ed  f rom 
the  unemployment compensat ion fund .  A f t e r  c l e a r a n c e ,  a l l  money i n  the 
c l e a r i n g  a c c o u n t , except f o r  t h a t  p o r t i o n  o f  employee c o n t r i b u t i o n s  
unde r AS 2 3 . 2 0 . 1 4 0 ,  s h a l l  be immed ia te ly  d e p o s i t e d  w i th  th e  Un i te d  
S t a t e s  S e c r e t a r y  o f  the T re a s u r y  t o  the  c r e d i t  o f  the  account o f  t h i s  
s t a t e  i n  the  unemployment t r u s t  fund e s t a b l i s h e d  and m a in ta in ed  under 
42 U .S .C .  1104 ( s e c .  904 ,  S o c i a l  S e c u r i t y  A c t ) ,  as amended.

* Sec. 2 .  AS 2 3 . 2 0 . 1 4 0  i s  amended t o  r e a d :
Sec. 2 3 . 2 0 . 1 4 0 .  ADVANCES. When, i n  accordance w i th  42 U .S .C .  

1321 -  1324 ( T i t l e  X I I ,  S o c i a l  S e c u r i t y  A c t ) ,  as amended, th e  b a lance  
i n  the  unemployment t r u s t  fund  reaches  a p o i n t  where the g o v e rn o r  must 
app ly  f o r  an advance in  o r d e r  t o  o b t a i n  f o r  the  s t a t e  and i t s  c i t i z e n s  
the  advantages a v a i l a b l e  unde r 42 U .S .C .  1321 -  1324 ,  the  department
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s h a l l  n o t i f y  the  gove rno r  and t a k e  o t h e r  a c t i o n  which i s  a p p r o p r i a t e  
t o  o b t a i n  an advance to  the  unemployment t r u s t  fund and a r ra ng e  f o r  
i t s  repayment i n  accordance w i th  42 U .S .C .  1321 - 1324 .
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A M E N D M E N T

By Ulmer
TO: HB 268

Page 2 ,  a f t e r  l i n e  1:
I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

■j
" *  Sec. 3 .  AS 2 3 . 2 0 . 3 7 8 ( c )  i s  amended t o  r e a d :

( c )  An in s u r e d  wo rke r  i s  d i s q u a l i f i e d  f o r  w a i t ing -w eek  c r e d i t  o r  
b e n e f i t s  f o r  a week o f  unemployment w h i l e  th e  i n s u r e d  wo rke r  i s  p u r su ­
ing  an academic e duc a t i o n  [ATTENDS AN ESTABLISHED SCHOOL IN A COURSE 
OF STUDY PROVIDING ACADEMIC INSTRUCTION OF 10 OR MORE CREDIT HOURS PER 
WEEK, OR THE i }UIVALENT]. A d i s q u a l i f i c a t i o n  under  t h i s  s u b se c t i o n  
beg in s  w i t h  the  f i r s t  week o f  academic i n s t r u c t i o n  and ends w i th  the 
week im m ed ia te ly  b e f o r e  the  f i r s t  f u l l  week i n  which the in su red  

( wo rke r  i s  no l o n g e r  a t t e n d in g  c l a s s e s  i f  th e  i n s u r e d  w o rke r  c e r t i f i e s  
t h a t  th e  p e r i o d  o f  nona t tendance  w i l l  l a s t  a t  l e a s t  60 days .  However , 
an i n s u r e d  w o rke r  who was work ing  a t  l e a s t  30 hou rs  a week w h i l e  
p u rsu ing  an academic e duc a t io n  i s  n o t  d i s q u a l i f i e d  f o r  w a i t ing -week  
c r e d i t  o r  b e n e f i t s  under t h i s  s u b s e c t i o n  i f  the  i n s u r e d  w o rk e r  became 
unemployed because the  w o rke r  was l a i d  o f f  o r  the  w o r k e r ' s  j o b  was 
e l im i n a t e d . I n  t h i s  s u b s e c t i o n ,

( 1 )  " p u r su in g  an academic e d u c a t i o n "  means a t t e n d in g  an 
e s t a b l i s h e d  s ch oo l  i n  a cou rse  o f  s tudy  p r o v i d i n g  academic i n s t r u c t i o n  
o f  10 o r  more c r e d i t  hou rs  p e r  week, o r  the  e q u i v a l e n t ;

( 2 )  [THE TERM] " s c h o o l "  i n c lu d e s  p r im a ry  s c h o o l s ,  seconda ry
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s c h o o l s ,  and i n s t i t u t i o n s  o f  h ig h e r  e d u c a t i o n . "

i t
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STEVE C O W P E R

S t a t e  o f  A l a s k a

□  f f j c e  O F  T H E  g o v e r n o r  

tj U  S  E  A  C

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

De a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  C o n­
stit u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  u n e m p l o y m e n t  
ins u r a n c e .

AS 2 3 . 2G c o n t a i n s  a c o m p r e h e n s i v e  s c h e m e  for b o t h  t h e  c o l­
le c t i o n  of  u n e m p l o y m e n t  i n s u r a n c e  c o n t r i b u t i o n s  f r o m  e m p l o y­
ers a n d  e m p l o y e e s  a n d  for the p a y m e n t  o f  u n e m p l o y m e n t  i n s u r­
ance b e n e f i t s  to u n e m p l o y e d  w o r k e r s  in t h e  S t a t e  o f  A l a s k a .  
The e c o n o m i c  c o n d i t i o n s  in the S t a t e  o f  A l a s k a  o v e r  the p a s t  
c o u p l e  o f  y e a r s  h a v e  c r e a t e d  a s i t u a t i o n  in w h i c h ,  at the 
same ti m e  t h a t  e m p l o y e e  a n d  e m p l o y e r  c o n t r i b u t i o n s  to the 
u n e m p l o y m e n t  c o m p e n s a t i o n  fund h a v e  d e c r e a s e d ,  the p a y m e n t  
of b e n e f i t s  o u t  o f  t h a t  fu n d  has d r a m a t i c a l l y  i n c r e a s e d .  
The r e s u l t  w i l l  be t h a t  by or near t h e  e n d  o f  1987, the 
a b i l i t y  of  the s t a t e  to p a y  u n e m p l o y m e n t  i n s u r a n c e  b e n e f i t s  
w i l l  be  in j e o p a r d y  b e c a u s e  the fund b a l a n c e  w i l l  b e  r e d u c e d  
to n e a r  zero.

Th e r e f o r e ,  in a c c o r d a n c e  w i t h  e x i s t i n g  A S  2 3 . 2 0 . 1 4 0 ,  the 
s tate w i l l  n e e d  to  o b t a i n  a d v a n c e s  f r o m  t h e  f e d e r a l  g o v e r n­
me n t  in o r d e r  t o  s u p p o r t  the p a y m e n t  o f  u n e m p l o y m e n t  i n s u r­
ance b e n e f i t s  u n t i l  s u c h  time as the e c o n o m i c  c o n d i t i o n s  in 
the S t a t e  o f  A l a s k a  t u r n  around, and e m p l o y e r  a n d  e m p l o y e e  
c o n t r i b u t i o n s  o n c e  a g a i n  are s u f f i c i e n t  t o  k e e p  t h e  fu n d  
solvent.

S i n c e  1982, the f e d e r a l  g o v e r n m e n t  has c h a r g e d  i n t e r e s t  on 
the a d v a n c e s  it m a k e s  to s t a tes. U n d e r  f e d e r a l  law (42 
U.S.C. 1322 (b)(5)), the i n t e r e s t  m a y  n o t  b e  p a i d  f r o m  e m­
pl o y e r  c o n t r i b u t i o n s ,  n o r  m a y  it be  p a i d  f r o m  t h e  u n e m p l o y­
me n t  c o m p e n s a t i o n  fund. T h e  D e p a r t m e n t  o f  L a b o r  h a s  d e­
te r m i n e d  t h a t  i n t e r e s t  can, h o w e v e r ,  b e  p a i d  f r o m  a p o r t i o n  
o f  e m p l o y e e  c o n t r i b u t i o n s  to the fund. T h i s  b i l l  c l a r i f i e s  
the D e p a r t m e n t  o f  L a b o r ' s  a u t h o r i t y  to p a y  t h e  i n t e r e s t  on  
a d v a n c e s  by u s i n g  e m p l o y e e  c o n t r i b u t i o n s .



.  *

Hon. Ben G r u s s e n d o r f  P a g e  2

S e c t i o n  2 of t h e  b i l l  is a h o u s e k e e p i n g  m e a s u r e  t h a t  s i m p l y  
m a k e s  a r e l a t e d  p r o v i s i o n  m a k e  sense.

I r e c o m m e n d  p r o m p t  a n d  f a v o r a b l h i s  p r o p o s a l .



R E Q U E S T :

STATE OF ALASKA 1987 LEGISLATIVE SESSION No • 1
FISCAL NOTE

HB 268
HOUSE 4 / 1 3 / 8 7Bill Version: 

Publish D a te :
Revision Date:  ______________________
T itle : "An Act relating to

Unemployment Insurance."

Agency Affected:. 
B R U : ___________

Labor________________
Employment Security

Sponsor: Governor 
Requestor:.

Unemployment Insurance

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)
OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 ' FY 92

PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT /
LAND A STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

•

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

F U N D IN G : (Thousands o f Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER.
TOTAL 0 . .  . . .  9 "  ' 0 0 u n

P O S IT IO N S :
FULLTIME
PART-TIME
TEMPORARY

A N A LY S IS  : (Attach a septrate page if necessary)

Prepared! 
Division

Approved by Commissioner: ®  S am p so tL ^ gZ ^ - 
A gen cy :________Lflfrgr______________________________ ________
Distribution (by preparer) :  

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)
Senate Secretary

D a te : 3/19/87
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STATE OF ALASKA 1987 LEG ISLATIVE SESSION
FISCAL NOTE

  HB 268
R E Q U E S T :

B ill Version: 
Publish D ate :

Revision Date:

T i t le : MAn Act relating to unemployment
Agency Affected: Labor._____ .
BRII: Fmnlovment Security

insurance.
Sponsor: Governor
Requestor: House Labor and Commerce 

E X P E N D IT U R E S / R E V E N U E S :  (Thousands o f Dollars)

Components • Unemployment Insurance

O PERA TIN G  j F Y  87 | F Y  88 F Y  89 F Y  90 F Y  91 F Y  92

PERSONAL SERVICES I 1
TRAVEL I 1
CONTRACTUAL I 1
SUPPLIES I I
EQUIPMENT !
LAND &  STRUCTURES I
GRANTS, CLAIMS 1
MISCELLANEOUS 1 1

T O T A L  O P E R A T IN G  I 0 I 0 0 0 0 0

C A P IT A L

R E V E N U E

F U N D IN G : (Thousands o f Dollars)

GENERAL FUND I 1 1
FEDERAL FUNDS 1 1
OTHER.- 1 1
TOTAL 0 1 0 0 0 1 0 0

P O S I T I O N S : • .

FULL-TIME 1 1PART-TIME 1 1
TEMPORARY 1 1 1 1

A N A L Y S IS  : (Attach a separate page if  necessary)

Prepared b y : 

D iv is io n : _

<% Joe Sitton

Employment Security

Approved by Commissioner: 
A g e n c y :___________ Labor

^ i m  Sampsob

  Phone

jL  D a te : .

465-2712
4/14/87

n,„- 4/14/87

Distribution (by preparer) :  

Legislative Finance 

Legislative Sponsor 

Requestor

Office o f Management and Budget 
Impacted Agency(ies)

Senate Secretary
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DEPARTM ENT OF LABOR /
/

j

OFFICE OF THE COMMISSIONER /

April 15, 1987

Honorable Ben Grussendorf 
Speaker
House of Representatives
P.O. Box V
Juneau, AK 99811

Dear Mr. Speaker:

The Department of Labor has one critical piece of legislation, House 
Bill 268, that I would like to bring to your attention.

As you may be aware, the economic downturn throughout the state is 
literally draining Alaska's Unemployment Insurance Trust Fund. We 
project that this fund, which is comprised of employee and employer 
payroll contributions that are used to pay unemployment insurance 
benefits to unemployed workers, will be insolvent by early 1988.

As background information, I would explain that Alaska's employer and 
employee contribution rates are designed to be responsive to benefit 
outlays. However, the formula did not anticipate the sharp and pro­
longed economic decline being experienced. Accordingly, aside from 
drastically reducing benefit outlays immediately, it does not appear 
that any corrective measures can be instituted in time to arrest 
depletion of the Trust Fund. Other states which have encountered 
solvency problems have also found that by the time the impact is
realized on a Trust Fund, there is not sufficient time to implement 
corrective measures to reverse the trend. In addition, the corrective 
measures themselves are unattractive in recessionary periods as they
serve to fuel further economic decline.

As Governor Cowper explained in his transmittal letter for House Bill 
268, the federal government will advance the money to permit the 
continued payment of benefits. However, interest on the advanced money 
cannot be paid from the Trust Fund. Legislation is, therefore, needed 
to permit using employee contributions, which presently go into the 
Trust Fund, to pay the interest. House Bill 268, introduced April 13, 
effects the necessary statute change.



Honorable Ben Grussendorf - 2- April 15, 1987

We need to have ,nis legislation in place before tie end of 1987, and 
due to the short time remaining in this legislative session, I wanted to 
make you aware of the situation.

It is expected that economic recovery, combined with the self-correcting 
mechanisms built into our existing unemployment ins«: '■nee law, will 
return the fund to a solvent condition in 1991.

Thank you.

|Commissioner\J
JS:cm
10401
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STEVE C P W P E R
G O V E R N O R

S t a t e  o r  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R  
J O  N  n  A  u

' i t■ A

0 1 3

April 14, 1987

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  the A l a s k a  C o n­
sti t u t i o n ,  I am  t r a n s m i t t i n g  a b i l l  to i n c l u d e  the t i t l e  
" s a v i n g s  b a nk" as an  a p p r o p r i a t e  d e s i g n a t i o n  for a f i n a n c i a l  
i n s t i t u t i o n  o r g a n i z e d  u n d e r  A S  06.30 (Alaska S a v i n g s  A s s o­
ci a t i o n  Act) . T h i s  b i l l  p r o v i d e s  a c u r e  for an  i n e q u a l i t y  
p l a c e d  u p o n  s t a t e - c h a r t e r e d  s a v i n g s  and l o a n  a s s o c i a t i o n s  as 
a r e s u l t  o f  d e r e g u l a t i o n .

F e d e r a l l y  c h a r t e r e d  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  m a y  a p p l y  
u n d e r  f e d e r a l  law to  r e c e i v e  t h e  d e s i g n a t i o n  " s a v i n g s  b a n k "  
in t h e i r  n a m e  a f t e r  b e i n g  g r a n t e d  c e r t a i n  a d d i t i o n a l  b a n k i n g  
powers. A  s t a t e - c h a r t e r e d  s a v i n g s  a n d  l o a n  a s s o c i a t i o n  h a s  
r e c e n t l y  b e e n  g r a n t e d  a u t h o r i t y  to e x e r c i s e  s i m i l a r  p o w e r s ,  
b u t  c u r r e n t  A l a s k a  law d o e s  n o t  a l l o w  a n a m e  to r e f l e c t  t h i s  
n e w  a u t h o r i t y  a n d  r e s u l t i n g  i n c r e a s e d  b a n k i n g  s e r v ices.

T h i s  b i l l  s i m p l y  p r o v i d e s  t h a t  t h o s e  f i n a n c i a l  i n s t i t u t i o n s  
o r g a n i z e d  u n d e r  A S  0 6 .30 w h i c h  h a v e  e x p a n d e d  a u t h o r i t y  in 
b a n k i n g  m a y  a p p l y  for the use^crfxthe n a m e  " s a v i n g s  b a n k "  in 
t h e i r  title, not o n l y  t o  b a t t e n  r e f l e c t  t h e i r  a u t h o r i z e d  
s e r v i c e  c h a r t e r ,  b u t  a l s o  t p  mai/itain p a r i t y  w i t h  f e d e r a l l y  
c h a r t e r e d  f i n a n c i a l  instit u t i o n s ;

S t e v e  Cowperj 
G o v e r n o r
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R E Q U E S T :

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: HB 273 
    Publish Dale : HOUSE 4 / 1 5 / 8 7

Agency Affected: Do mm. jy Econ« Dev. 

B R U : ____________B a n k in g ____________________

Revision D a te :____________________________________

Title : Relating to reorganization
of Financial Institutions

Sponsor: R U LE S
Requestor: Governor

Components :.

E X P E N D IT U R E S / R E V E N U E S : (Thousands o f Dollars)

OPERATING FY 87 FY 88 FY  89 FY 90 FY  91 FY 92
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - -  - 0 -

CAPITAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FU N D IN G : (Thousands o f Dollars)
GENERALFUND 
FEDERALFUNDS 
OTHER 
1T7TAL ' -0- -0- -u- -0- - 0 - - 0 -
P O S IT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - -0- - 0 - - 0 -

A N A L Y S IS  : (Attach a separate page i f  necessary)

Prepared by: - j j 1 1 .1 ! 5 F * K i r P a* r 7 S ,k > R e c t o r
Division . Banking, Secur>tfie^ agdCorporcftions

Phnn^• 465-2541

Approved by Commissioner: J [̂rTTFhŷ t)tfirhi s s i oner D ate: April 14, 1987
Agency: ________Department of Commerce and Economic Development

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor

Office o f Management and Budget 
Impacted Agency(ies)
Senate Secretary 
0003k41487a
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION

REQUEST;

Bill Version: 
Publish Date:

HB 283

1-21-88

FISCAL NOTE

Revision Date:______________
Title: An act prohibiting certain

Agency Affected:_ 
BRU: Personnel

Department of Administration

employers from testing employees for * 

Sponsor: Sund, Adams, Koponen, Wallis 

and Brown

Components: Centralized Administrative Service

Requestor:

* drugs or other substances consumed by employees.

EXPENDITURES/REVENUES: (T
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dol' ars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS: 0 0 0 0 0 0
FULL-TIME 0 0 0 0 0 c

PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

There will be no fiscal impact to the Division of Personnel

Phone:_
Date:

k65-4430
1 - 2 1 - 8 8

John M.Approved by Commissioner:____________
Agency: Department of Administration

Andrews Date:

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
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Date r«f«rr«d: 4/17/87 F U R T H E R  R E F E R R A L S :  J u d i c i a r y

DATE:

T h e L a b o r  & C o m m e r c e C o m m i t t e e  has c o n s i d e r e d
H B  283

" An A c t  p r o h i b i t i n g  c e r t a i n  e m p l o y e r s  f r o m  t e s t i n g  e m p l o y e e s  for d r u g s  o r  
o t h e r  s u b s t a n c e s  c o n s u m e d  b y  e m p l o y e e s . "

R g r a c n g r o s :

[ ] r e p l a c e  w i t h

a t t a c h e d  a m e n d m e n t (s )

O S  H / S Z S ' S  )

[ ]

[ ] t h e  s a m e  t i t l e

[ ] a n e w  t i t l e

c

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  t h e C o m m i t t e e

ADOPTS; [ 3 l e t t e r  of  i n t e n t

ATTACHKS HEW F I S C A L  N O T E ( s ) : 

[ ] f i s c a l  i m p a c t

[ A  3 z e r o  f i s c a l  n o t e  

( / ]  z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  _________________________

S I O m G  DO PASS;

[ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l

n o t e  p u b l i s h e d  __________________

SIGHXHG OTHER RE( A H O N S :

C h a i r m a n ' s  s i g n a t u r e

u  o  cl

27
o o n o i t i o n  o f  ™ p i o y i l K n c .  H

. P . . f f l .  . .     ' •



LONG
ISLAND
DEVELOPMENT, INC.
RO. Box 5960 • Ketchikan, Alaska 99901 • $07-225-2675

April 23, 1987

Representative John L. Sund 
Box V
Juneau, AK 99811 

Dear Mr. Sund:

As the President and General Manager of Long Island Development, 
an employer of 400 plus enployees, I'm amazed and equally disappointed 
that someone with your excellent reputation would have his name attached 
to a piece of garbage Legislation such as House Bill No. 283.

As a father of two teenage children in attendance at Ketchikan High 
School, and another in the sixth grade at White Cliff Elementary School,
I'm also equally concerned with your apparent encouragement of Drugs in 
society. Apparently my children's, and all the kids of Ketchikan's, welfare 
are much more ijrportant to me than to you.

It is hard for me to keep this letter to you strictly on a business 
standpoint, because kids are more important to me than my business. Any 
Legislation, that encourages Drugs in society, is misdirected.

Long Island Development became interested in Drugs, and their toll 
in the work force, due to our poor safety record in 1984. We read all
the studies on the subject, and remained on the side lines as to forming
any sort of a Drug Policy.

Hcwever, late in 1985 one of our employees overdosed on Cocaine at
our Long Island Camp and just about died. The fact that we had a killer, 
like Cocaine in our camp, prompted us to research into our problem at 
Long Island.

We found out that we had employees threatening to kill other employees 
if they talked about the Drug problem. We became aware of nightly and 
weekly Drug parties, and that we had pushers of Drugs employed by us, and 
that they were being supplied by people frcm Ketchikan.



Letter to Representative John Sund
April 23, 1987
Page 2

It, also, was very evident that we had a small community of 150 people 
who were extremely frightened by the environment in which they were living.

We, also, connected poor attendance and safety with our drug problem.
All studies state this connection as fact, and we wondered if we were yet 
another fact.

W e  implemented a Drug Policy to ccrmence with the start of the 1986 
work season. Since that Policy was implemented, we have reduced by 50% 
our Workers Compensation claims. We have eliminated those employees who 
were threatening others, and Long Island residents new live in a much better 
atmosphere.

As a side benefit, our productivity also increased significantly in
1986.

The logging industry is a very dangerous industry, and it is no coincidence 
that since the advent of Drugs into society that industrial accidents and 
fatalities have been on the rise. Long Island Development believes that 
the "rights" of our employees to work and live in a drug free environment, 
which then becomes a more safer environment, is a much larger issue. The 
rights of a drug user to continue his habit in the work force and subsequently 
jeopardize himself as well as those around him to possible injury or death 
is of no concern to us.

We  strongly urge you, Mr. Sund, to withdraw your support frcm House 
Bill No. 283, and join forces with us to make Southeast Alaska a better 
and safer place to live and raise children.

Very truly yours,

President/General Manager 
Long Island Development, Inc.

DIM/sf
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child?1'
The most reasonable course of action to take - and it must 

be taken'immediately - is to ensure that these sea lions don't 
come flocking to the channel because it's a fine place to be 
for a soft.and easy life. That means any deliberate feeding ut 
the mammals must be prohibited, and the prohibition rigidly- 
enforced - just like the "don't feed the bears" rules in 
national parks.
In addition, w e  must ensure that there is no non-deliberate 

feeding of the sea lions through poor dumping practices.
Kodiak is blessed v/ith much of nature's bounty and 

beauty. And the magnificent, protected species of sea lions 
have their place in all of this. But that is not, definitely not. 
losing their fear of humans and living a lifestyle where they 
come to expect a free lunch from every two-legged creature 
they see.

- Kodiuk Mirror

. . . t  G . ' t ' t s ’. : .  i n . . .  . 1 , .  i n i ! ’, li il iTsi • *, . . . .  
;usi n math r of Reagan s Impulse w 
a;,! the Am erican hostages m 
Lebanon then* would liuve been no 
need for :t Tower Commission ,i 
• i*iii.iv.ss:(»!:,ii inquiry.

•■V.-i i i i f  i .  ih -w M tsu .. w r . i '  i t f

M iq U iltV S
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.’itoh and •
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Washington today

A last que

■Letters

Disturbed ■Lhe.community we live in. and the

E D ITO R, Ddly News.
I have become aware c f proposed 

House Bill No. 283 sponsored and 
authorized- by Rep. John Sund of 
Ketchikan. II passed, this legislation 
will prohibit Aksknn employers the
r i g h t  o f  tec tu ig  c i t h e r  p r a c e n i .  o r
prospective employees for the p. -s- 
ence of drugs in their system.

1 have. ty*o children pi 
enrolled at Ketchikan High S.... A. 
M y children, as well as dll the 
children of Ketchikan, arc cxpo;"d tc 
drugs every day In the commun , 
and at schooL Drugs are a problem 
in Ketchikan and society in general, 
and It greatly disturbs me that Rep. 
Sund clearly, stands for drugs in 
Ketchikan by his very support of this • 
legislation. ,-

youth o f Ketchikan.
Very truly yours. 

DONALD I. MELLISON 
Ketchikan

lly  LAW RENCE L. KNUTSON 
Associated Press Writer 

WASHINGTON |A l’ l -  Hundreds 
oi questions iiuu been asked and 
answered, uml attorney Arthur L 
Liman had just one more 

To ask it he hau to imply, perhaps 
even to deeiare. that as the secrecy 
of the Irail-Coniru connection was 
evaporating last November, Robert 
C. McFarlune flic former national 
security adviser, hud violated his

here. ‘ Me
Hu* questn 
thorough 
missing fri 
today. 1 fc 
I I I  be glad t 

•Today s 
wiry has 
pei sped Ac 
events can 
I m uslunisl 

Liman, tl

Get invo lved

I have been In contact by letter 
w ith  John Sand and-osked him to 
w ithdraw  hi* support of this legisla­
tion. T o  date I  have had no response 
fro m  Rep. Sund . F o r tu n a te ly , 
Southeast's other representatives, 
Robin Taylor and Lloyd Jones, do 
understand the problems w ith  drugs 
and hsvc committed to work hard 
against House Bill No. 283.

1 trust the voters of this district, 
when at the polls next time Rep. 
Jo h n  Sund chooaes to run for public 
o ffiw , w ill remember his support for 
drug legislation and elect someone 
ebe-.wlih a fctth more concern for

ED ITO R, Daily Nuwa.
To: Members o f Bartenders Culi­

n a r y  W o r k e r s  U n i o n
I'm writing this letter regarding 

your lack o f support r.f the pickets in 
fro. i • f  the 108 Bor.

The/e are only a small number of 
union members who faithfully wulk 
the picket line. Evidently, u lurger 
number o f • union members have 
been lax in attending union meetings 
and are not fu lly uwure. or are 
uninformed or misinformed us in 
why the 108 Bur is being picketed.

Come on, gel into it! Attend ttie 
meetings! Support you r fulN-w 
members. Get informed; find i-ut 
what's going on! Face it, if this 
establishment is able to withdrew 
from the union and other businesses 
fo llow  their path, whal w ill happen 
to your wages and other benefits? 
H ow  could anyone live on minimum 
wages, without health und welfare 
insurance benefits to help tuke eut l. 
o f your families?

Th ink about your futu re; gv t 
Involved with your union Your 
livelihood is at stake! Don't just pay 
your dues; get yourse lf to t)K. 
meetings and support your Union!

W. G O N ZA LLS 
Alaska Fishermans Union

own principles, hud participated’ in a 
iic

The u ltim ate question , posed 
hclorc the llou.sc-Senate Iran-Contin 
investigating comm ittees in the 
House Foreign Affairs Committee 
hearing room , was a simple one: 
" I low  did it happen'/ V ital s the 
less; jit.' ‘ -------

attorney w 
.Senate irai 
ing he took 
had reniiiu 
written by 
Vico Ailm 
Navy ofliei 
a I (lie Nalio 

— McFiirlun
McFarlune didn't ansi cr it, <il* '

l i u m ^ h  In* h*.* u f i t i ' i r l  t l  s»wL• I '
Wi\iu

Instead, lie vented a iger. asserting'] 
that after more tlti.-tt live lioms o l . 
q u estion ing  lie  had not been 
permitted to place in undeisiandable 
context the sectel arms sates to lian 
nltd the diversion ol some of the 
proceeds to N icaragua's Contra ■ 
reliefs.

" I think Mr. L'man dial's at the 
heart ol the purpose tliai we share

Poindexter 
mil and ha

I lived I 
Well-mean 
on I lie < 
cotiiiiotnii. 
tend In I 
around in i 

Liman. "  
Me Far la i 
I .ilium: 

ilial lieri 
ili'dieati'd

Washington briefs
WASHINGTON [API -  The feder­

al government has requested u quick 
uppeui in the General Motors Corp. 
X-ear case, saying evidence suggests 
hruke systems on the lynu-uu’dj-'l 
ears pose a dultger to motorists 
848,000 of the vehicles remuin 011 
the road.

Dcparlntci 
asking the 
set a sche 
an injuneti

The government bus been wug.L 
a three-year struggle to force h t i ‘ V  
of 1980 GM X-cars. The Jv‘ vgv

U.S. 
field Jur 
governn design 
N-body 
C itation 
S k y l a r k ,



A L A S K A  STATE LEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE
P.O. ROX V, JUNEAU 99811

{‘>07)4<>5

M a y  15, 1 9 8 7

D o n a l d  M e l l i s o n ,  P r e s i d e n t  & G e n e r a l  M a n a g e r  

L o n g  I s l a n d  D e v e l o p m e n t ,  Inc.

P . O .  B o x  5 9 6 0  

K e t c h i k a n ,  A l a s k a  9 9 9 0 1

D e a r  M r .  M e l l i s o n :

W e  a r e  w r i t i n g  to e x p r e s s  o u r  d i s m a y  a t  y o u r  c o n t i n u e d  

p e r s o n a l  a t t a c k s  o n  a m e m b e r  o f  o u r  b o d y  f o r  i n t r o d u c i n g  a 

b i l l  t h a t  w o u l d  p r o h i b i t  t a n o o m  d r u g  t e s t s  o n  e m p l o y e e s  

w i t h o u t  p r o b a b l e  c a u s e .

H B  2 8 3 ,  b y  R e p r e s e n t a t i v e  S u n d ,  w a s  h e a r d  b y  t h e  H o u s e  L a b o r  

a n d  C o m m e r c e  C o m m i t t e e  l a s t  w e e k .  L i k e  y o u r s e l f  a n d  

R e p r e s e n t a t i v e  S u n d ,  w e  a r e  a l l  c o n c e r n e d  a b o u t  d r u g  u s e  in 

t h e  w o r k p l a c e  a n d  t h e  e f f e c t s  o f  d r u g s  o n  o u r  c o m m u n i t i e s  a n d  

o u r  c h i l d r e n .

H o w e v e r ,  w e  a r e  a l s o  c o n c e r n e d  a b o u t  t h e  n e g a t i v e  a s p e c t s  o f  

r a n d o m  d r u g  t e s t i n g  p r o g r a m s .  T o  s u g g e s t  t h a t  R e p r e s e n t a t i v e  

S u n d ,  b y  i n t r o d u c i n g  H B  28 3 ,  a n d  o u r  C o m m i t t e e ,  b y  h a v i n g  t h e  

a u d a c i t y  to h e a r  it, a r e  s o m e h o w  c o n d o n i n g  d r u g  u s e  i n  the 

w o r k p l a c e  is p a t e n t l y  r i d i c u l o u s .

D u r i n g  o u r  C o m m i t t e e  h e a r i n g  w e  h e a r d  c o m p e l l i n g  t e s t i m o n y  

t h a t  r a n d o m  d r u g  t e s t s  w i t h o u t  p r o b a b l e  c a u s e  a r e  a c l e a r  

v i o l a t i o n  o f  b a s i c  c o n s t i t u t i o n a l  r i g h t s .

F u r t h e r ,  w e  l e a r n e d  t h a t  c u r r e n t  d r u g  t e s t i n g  p r o g r a m s  in 

A l a s k a  a r e  d a n g e r o u s l y  i n a c c u r a t e  a n d  t o o  o f t e n  r e s u l t  in 

" f a l s e  p o s i t i v e "  r e a d i n g s .

D r u g  t e s t i n g  i t s e l f  is a n  e m b a r r a s s i n g  a n d  t r a u m a t i c  

e x p e r i e n c e  f o r  m o s t  A l a s k a n s .  A  f a l s e  p o s i t i v e  c a n  c o s t  a 

w o r k e r  t h e i r  j o b ,  p r e v e n t  t h e m  f r o m  f i n d i n g  a n o t h e r  one ,  

d i s g r a c e  t h e m  i n  t h e  e y e s  o f  t h e i r  c o m m u n i t y  a n d  f o r e v e r  s t r i p  

t h e m  o f  t h e i r  g o o d  n a m e .

It is e n t i r e l y  a p p r o p r i a t e  f o r  t h e  L e g i s l a t u r e  to c o n s i d e r  

m e a s u r e s  to p r o t e c t  A l a s k a n  w o r k e r s  i n  t h e s e  c i r c u m s t a n c e s .  

P u b l i c  t e s t i m o n y  o n  H B  2 8 3  w a s  s t r o n g l y  i n  f a v o r  o f  t h e  

m e a s u r e .

H B  2 8 3  d o e s  n o t  p r o h i b i t  t e s t i n g  o f  e m p l o y e e s  w h e n  t h e r e  is 

a n y  r e a s o n  to b e l i e v e  t h e y  a r e  a c t u a l l y  u n d e r  t h e  i n f l u e n c e  o f  

d r u g s  o r  u s i n g  d r u g s  o n  t h e  j o b .  N o r  d o e s  t h e  m e a s u r e  

p r o h i b i t  r o u t i n e  a n d  r a n d o m  t e s t i n g  o f  e m p l o y e e s  i n  p o s i t i o n s

• C tg Q  t,H



i n v o l v i n g  p u b l i c  s a f e t y  s u c h  as f i r e f i g h t e r s ,  p e a c e  o f f i c e r s  

a n d  p i l o t s .

Y o u r  a t t e m p t s  to s t i f l e  p u b l i c  d e b a t e  b y  t h r e a t s  a n d  i n n u e n d o ,  

a n d  / o u r  i n s i s t e n c e  o n  v i c i o u s  p e r s o n a l  a t t a c k s  o n  e l e c t e d  

o f f i c i a l s  is u n f o r t u n a t e  a n d  u n w a r r a n t e d .

W e  s u g g e s t  t h a t  y o u  c h a n g e  y o u r  t a c t i c s  s o  t h a t  r e a s o n e d  

d e b a t e  b y  r e a s o n a b l e  p e o p l e  c a n  p r o d u c e  l e g i s l a t i o n  t h a t  

p r o t e c t s  t h e  i n h e r e n t  r i g h t s  o f  a l l  A l a s k a n s  w i t h o u t  u n d u l y  

i n t e r f e r i n g  w i t h  a n  e m p l o y e r s  a b i l i t y  to e l i m i n a t e  d r u g s  f r o m  

t h e  w o r k p l a c e .

l e y ,  C h a i r

c e  - C h a i r

R ^ r e s e n t / t i v e  J o h n n y  E l l i s  

Represfenta.tJ.ve C l i f f  D a v i d s o n

c c : K e t c h i k a n  D a i l y  N e w s
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O r i g i n a l  s p on s o r s t  Sund, Adams,
Koponen, e t  a l .

B Y  T H E  L A B O R  AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE B ILL NO. 233 (LSC)
IK  THE LEGISLATURE OF THE STATE OF ALASKA 

FIl' fSEHTH LEGISLATURE -  FIRST SESSION 
A BILL

Fo r  an Acc e n t i t l e d :  ” An Act p r o h i b i t i n g  c e r t a i n  employere  f .rcm r e s t i n g
employeea f o r  dru&o o r  o t h e r  subs tances  consumed by

!

em p lo y ee s . " j
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE CF ALASKA: I

I
* S e c t i o n  1. POLICY. ( a )  The l e g i s l a t u r e  d e c l a r e s  th a t  i t  Lr. the 

p u b l i c  p o l i c y  o f  the  s t a t e  chat a l l  c i t i z e n s  e n jo y  the f u l l  b e n e f i t s  o f  the :
r i g h t s  cc p r i v a c y  and due p ro c e s s  o f  law , and the  p r o t e c t i o n  a g a in s t  u n r e a -  .

|

son ab le  sea rches  and s e i z u r e s  gua ran teed  by a r t .  1 ,  s e e s .  7, i 4 ,  a n d  22 ,  ,

C o n s t i t u t i o n  o f  the  S t a t e  o f  A la s k a .
I

( o )  I t  l a  the pu rpose  o f  t h i s  Act t o  p r o t e c t  employees against* un re a -  i 
s onab le  i n q u i r y  and i n v e s t i g a t i o n  i n t o  conduct and a c t i v i t i e s  t h a t  happen
o u t s i d e  o f  work and t h a t  a r e  n o t  d i r e c t l y  r e l a t e d  t o  the a c t u a l  pe r fo rmance  !

i
o f  j o b  r e s p o n s i b i l i t i e s .

* Sac . 2 .  AS 2 3 . 1 0  i s  amended by adding a new s e c t i o n  t o  a r t i c l e -  1 to  
r e ad :

Sec .  2 3 . 1 0 . 0 3 8 .  TESTS FOR CONSUMED SUBSTANCES, ( a )  An ewp luyer 
may n o t  r e q u e s t ,  r e q u i r e ,  o r  conduct random o r  company-wide b lo o d y  

or •■'r*na , o r  ori  ̂■ r i ■ ■■ 1 »v " f l i p -  t e s t i n g .  An emp loye r  may not sugges t  o r  
r e q u i r e  th a t  an employee o r  an a p p l i c a n t  f o r  employment s u b m i t  t o  a 
b l o o d ,  u r i n e ,  o r  en c epha lcg raph ic  t e s t  t h a t  t e s t s  f o r  the p resence  o f  
drugs o r  o t h e r  consumed subs tances  as a c o n d i t i o n  o f  employment. 
However, an emp loye r may r e q u i r e  a s p e c i f i c  employee to  s u b m i t  to  
b lo o d  o r  u r i n e  t e s t i n g  i f

( 1 )  the  emp loye r has r e a s o n a b le  grounds t o  b e l i e v e  th a t  the
- 1 -  CSHB 283 (LSC)


