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SUMMARY OF IN-STATE PREFERENCE PRACTICES 
JANUARY 9, 1985

State % Preference Reciprocal Law Scope of Preference and Condition!,

Alabama None No

Alaska 5% No Preference applies to State level for commodities and services. Vendor must 

claim preference. Does not app)-' to DOT, public facilities, or highway construct.

Arizona 5% No Preference applies to State level for construction. Vendor nee'd not claim 
preference.

Arkansas 5% (15%) No Preference applies to State, Counties, and Municipalities for commodities. 
Vendor must claim pref. 15% pref. against out-of-State prison industry bids.

California 5%
(Additional Pref. 
up to 4% based 
on number of 
CA employees).

No Preference applies to State level for commodities and services over $100,000 
in Distressed Areas and Enterprise Zones of California. Vendor must claim 
preference.

Colorado None No

Connecticut None No

Delaware None No Repealed.

Florida None Yes Preference applies to Counties, Municipalities, school districts, and other 
political subdivisions. Does not apply to State purchases.

Georgia None No

Hawaii

1

Class 1 - 3 %  
Class II - 5% 
Class III - 10%

No Preference applies to State level for commodities produced, manufactured, 
grown, mined, or excavated in values as follows: Class I - 25-50%, Class 
II - 50-75%, and Class III - 75% or more.



SUMMARY OF IN-STATE PREFERENCE PRACTICES (CONTINUED)

State % Preference Reciprocal Law Scope of Preference and Conditions

Idaho 10%
Printing Only

Yes
Construction Only

Illinois None No

Indiana None No

Iowa None Yes Preference applies to State, Counties, Municipalities, and other political 
subdivisions for commodities, services, and construction (including 
highways). Vendor need not claim preference.

Kansas None Yes Preference applies to State, Counties, Municipalities, and other political 
subdivisions for commodities, services, and construction (including 
highways). Vendor need not claim preference.

Kentucky None Yes Preference applies to State level for commodities and services.

Louisiana 5% No Preference applies to State level for commodities, manufactured, grown, or 
harvested in Louisiana.

t'taine None No Repealed.

Maryland None Yes Preference applies to State level for commodities, services, and 
construction (including highways). Vendor need not claim preference.

Massachusetts

1

2-5% No Preference applies to State level for commodities. Vendor need not claim 
preference.

Michigan None* No * All printing is set aside for Michigan printers only unless In-State 
printers are unable to supply.

Minnesota None No Repealed.
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S U M M A R Y  O F  I N - S T A T E  P R E F E R E N C E  P R A C T I C E S  (CONTINUED)

S..ate % P r e f e r e n c e R e c i p r o c a l  La w S c o p e  of P r e f e r e n c e  a n d  C o n d i t i o n s

M i s s i s s i p p i N one Yes P r e f e r e n c e  a p p l i e s  to S t a t e  level for c o m m o d i t i e s ,  s e rvices, and 

c o n s t r u c t i o n .

M i s s o u r i None Yes A p p l i e s  o n l y  to S t a t e  l ev e l  for c o m m o d i t i e s .  V e n d o r  nee d  not c l a i m  Dref.

M o n t a n a 3% No P r e f e r e n c e  a p p l i e s  to St a te ,  C o u n t i e s ,  M u n i c i p a l i t i e s ,  an d  o t h e r  

p o l i t i c a l  s u b d i v i s i o n s  for c o m m o d i t i e s ,  ser v i c e s ,  a n d  c o n s t r u c t i o n .

N e b r a s k a None Yes P r e f e r e n c e  a p p l i e s  to s t a t e  level for c o m m o d i t i e s ,  ser v i c es ,  and 

c o n s t r u c t i o n .

N e v a d a None No Pref. a p p l i e s  to S t a t e  level for c o m m o d i t i e s  & ser v i c e s .  Us e d  w i t h  tie-bids.

N e w  H a m p s h i r e None No

N e w  J e r s e y None No P r i n t i n g  a l s o  not s u b j e c t  to an y  p r e f e r e n c e .

N e w  M e x i c o 51 No P r e f e r e n c e  a p p l i e s  to State, C o u n t i e s ,  M u n i c i p a l i t i e s ,  a n d  o t he r  

p o l i t i c a l  s u b d i v i s i o n s  for c o m m o d i t i e s ,  serv i c e s ,  an d  c o n s t r u c t i o n .  

V e n d o r  m u s t  c l a i m  p r e f e r e n c e .

N e w  Yor k None N o A l a w  to t ake e f f e c t  4/1/85, b e i n g  r e - s t u d i e d .  T h i s  law w o u l d  give 

p r e f e r e n c e  to p u r c h a s e s  of foods, the i n g r e d i e n t s  of w h i c h  are p r o d u c e d  

a n d  p r o c e s s e d  in N e w  Y o r k  or w h e r e  the m a n u f a c t u r i n g  f a c i l i t y  is in Ne w  

York. T h e  p e r c e n t a g e  o f  e a c h  c l a s s  of c o m m o d i t y  s h al l  be d e t e r m i n e d  by 

the C o m m i s s i o n e r  o f  G e n e r a l  S e r v i c e s  w i t h  a s s i s t a n c e  f r o m  the C o m m i s s i o n e r  

of A g r i c u l t u r e  a n d  M a r k e t s .

N o r t h  C a r o l i n a None No

N o r t h  D a k o t a N one Yes P r e f e r e n c e  a p p l i e s  to State, C o u n ti e s ,  M u n i c i p a l i t i e s  an d  o t h e r  po l i t i c a l  

s u b d i v i s i o n s  for c o m m o d i t i e s .  V e n d o r  n e e d  not c l a i m  p r e f e r e n c e .
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S U M M A R Y  O F  I N - S T A T E  P R E F E R E N C E  P R A C T I C E S  ( C O N T I N U E D )

State % Preference Reciprocal Law Scope of Preference and Conditions

Ohio 5% No Preference applies to State level for commodities, construction, and 
insurance. Out-of-State vendors can qualify if they have 25% of Ohio 
in-put. Border states of Ohio are exempt unless they give a preference. 
The 5% is adopted by Regulation. Vendor must claim preference.

Oklahoma 5%
(Not to exceed)

Yes 
(If over 5%)

Preference applies to State, Counties, Municipalities, and other political 
subdivisions for commodities, produced or manufactured in Oklahoma..

Oregon None No Preference applies to State level for conmodities. and services. Used in 
tie bid situations.

Pennsylvania None Retaliatory Law

Rhode Island None No .

South Carolina 2%
(under $2.5 million) 

1%
(over $2.5 million)

No
I

Preference applies to State, Counties, Municipalities, and other political 
subdivisions for commodities, and services. Preference does not apply 
when the price of a single unit exceeds $10,000.

South Dakota None Yes

Tennessee None No Preference applies to State and Schools for commodities (meat products, 
coal and natural gas only). Used in tie bid situations.

Texas None No Preference applies to State level for commodities used in tie bid 
situations.

Utah 5%* No * To get preference, the Utah vendor must be within 5% of the lowest 
responsible out-of-State bidder. If so, Utah vendor has 72 hours to 
consent in writing to meet the price of the lowest responsive out-of-State 
bidder.

Vermont None No

Virginia None Yes Preference applies to State level for commodities, services, and 
construction (including highways). Vendor need not claim preference.
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State % Preference Reciprocal Law Scope of Preference and Conditions

Washington None Reciprocal Preference applies to State level for commodities, services, and construction. 
Vendor need not claim preference.

West Virginia 2% No Preference applies to State level for commodities, services, and construction. 
A 5% temporary preference expired on 12/31/84. Vendor must claim preference.

Wisconsin None No

Wyoming 5%-Commodities
10%-Services

Yes* * Highway construction projects are reciprocal.

Note: All States have either a law or adopt as policy to give a preference to in-State vendors over oue-of-State vendors in tie-bid situations.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

May 9, 1984

MEMORANDUM

TO: Representative John Cowdery

FROM: Jonathan Sherwood
Legislative Analyst

RE: Bidders Preference Statutes in Other States
Research Request 84-098

Betty Clark of you. staff requested that ve provide examples of bidders 
preference statutes in other states along with an explanation of how 
these laws function. Some bidders preference laws cover state con­
struction and public works projects, others deal only with commodities
purchases arid some apply to both types of contracting procedures.
I have focused primarily on bidders preference laws which apply to 
construction contracts; however, the content of these laws differs 
very little from laws designed to provide preference in purchasing.

Other States1 Bidders Preference Laws

Bidders preference statutes can be placed in three broad categories: 
general preference laws, percentage differential preference laws, and 
retaliatory preference laws.

General Preference Laws. These statutes use residency or location of 
business as a criteria for distinguishing between bids which are other­
wise equal or comparable. Under a general preference law, when two or
more bidders submit bids which are' substantially the same, the state 
gives preference to the in-state bidder. Some general preference stat­
utes give the state broad discretion in determining what constitutes 
an equivalent or comparable bid.

General preference laws, sometimes referred to as "first among equals" 
or "tie bid" preference laws, are the most common type of bidders 
preference used by states. A 1983 survey of states found 20 states 
with some kind of general preference statute, although in some cases 
these statutes apply only to commodities purchases.1 I have attached

^mily Shapiro, State Domestic Preference Laws, Minnesota House of 
Representatives Research Department, October 1983, p. 5.

P o u c h  Y ,  S t a t e  C a p i t o l  
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examples of general preference statutes from Florida, Kansas, and 
Virginia (see attachment A).

Percentage Differential Preference. Percentage differential preference 
statutes provide in-state bidders with a financial advantage over 
out-of-state bidders. These laws require states to award contracts to 
in-state bidders if their bids are within a certain range of the lowest 
bid. Under such a law, the contract is awarded to the lowest in-state 
bidder that is within a fixed percentage of the lowest bidder's bid; 
e.g., in Alaska, the lowest in-state bidder is awarded the contract if 
its bid is within 5 percent of the low bid.

The most common differential in use by states is 5 percent. However, 
among the states, differentials range from 2 percent in Arkansas to 10 
percent in Minnesota. Some states apply a lower differential for 
construction contracts than for commodities contracts. In other states, 
the differential is reduced as the value of the contract increases. 
Fourteen states apply a differential preference to at least some of 
their competitively bid contracts. At least 4 states, Alaska, Arkansas, 
Minnesota, and Wyoming, apply differential preference for awarding 
construction or building contracts.2 Statutes of the latter three 
states are attached to this memorandum (see Attachment A).

Retaliatory (or Reciprocal) Preference Laws. These laws are designed 
to retaliate against other states which impose bidders preference 
laws. Such laws rpply to contract awards only when there are out- 
of-state bidders from states which have a percentage differential 
preference law, are applied only when comparing bids between those 
out-of-state bidders and local bidders, and apply the same in-state 
preference as is applied in that other state.

Retaliatory preference laws may also be used in conjunction with a 
general preference law or a percentage differential preference law. 
Twelve states have a retaliatory preference law for at least some 
contract award proceduces.3 I have attached retaliatory preference 
statutes from Idaho, Mississippi, and South Dakota (see Attachment 

A).

Residency Requirements. There is a great variety in the way in which 
bidders preference statutes define residency. Some states have very 
loose requirements for resident status. A business may simply have to 
maintain an office within the state. Other states may base residency

2 Ibid, pp. 5-7.

3 Ibid, p. 5.
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determinations on tax collection; firms which have paid state taxes 
for one or two years prior to bidding are eligible for the preference. 
Hawaii's preference law gives firms a differential preference according 
to the extent to which the product's value is attributable to domestic 
1abor.4

* * *

I have attached the bidders preference statutes of Arkansas, Florida, 
Idaho, Kansas, Minnesota, Mississippi, South Dakota, Virginia, and 
Wyoming. I have also obtained a report from the Minnesota House 
Research Department on domestic preference laws (this category includes 
local hire laws and more general in-state purchasing laws in addition 
to bidders preference); the report contains a comprehensive survey of 
domestic preferences laws in the fifty states (see Attachment B).

I have attached a research memorandum done by this agency last year 
which contains a discussion of the constitutional questions surrounding 
Alaska's bidders preference statute.5 It appears that Alaska's bidders 
preference law, similar to bidders preference laws in several states, 
may violate the equal protection provision in the Alaska Constitution, 
which is stronger than the equal protection provision of the federal 
Constitution. It is not clear that bidders preference statutes used 
in other states would be any more secure from constitutional challenge 
than Alaska's present statute. Also, please note that accompanying 
the attached memorandum is a Colorado Law Review article addressing 
the issue of bidders preference.

Should you have any 'questions, or if you would like us to obtain bidders 
preference statutes from additional states, please do not hesitate to 
contact us.

JS

Attachments

Several State Bidders Preference Statutes
Minnesota House Research, "State Domestic Preference Laws"
House Research Agency, "Alaska Bidders' Preference"

4 Ibid, p. 7.

5 David Teal, "Alaska Bidders' Preference" Research Request 83-130, 
House Research Agency, May 5, 1983, pp. 3-4. (Attachment C.)
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CONTRACTS 941 PUBLIC WORKS— CONSTRUCTION CONTRACTS 14-614.5
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eliminated and this act, 
or the preservation o f  the [ 
th and safety, an emergency'WS 
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and bo in force from and after J1 
.pproved February 23, 1949.

ten due. —  Whenever 
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n te r in to  a con tra c t covere 
-1 4 -6 1 4 ], as amended, foi 
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be made on completion 
sha ll, upon completion 
aym en t o f  th e  am ount duff 
itra c t, and i f  the  same is nc£ 
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mum  on the unpa id  amoucn 
said con trac t is no t mad^"5 

tion  o f c la im  o f  p a ym e n t^ *
p. 406.]
Ww f i ic h  w a s  n o t  c o n t e m p l a t e d  a i t  

c o n t r a c t  w a s  e n t e r e d  i n t o ;  t h a t j i  
m c e s  t h e  d e l a y  i n  m a k i n g  p a y m e n .^
> t o  t h e  l a c k  o f  p u b l i c  f u n d s ,  b u t i c  
le  r e s u l t  o f  c a r e le s s n e s s  o r  in a c t k w  
r t  o f  t h e  p u b l i c  a u t h o r i t y  o w i n g  t 
d  t h a t  t h e  i m m e d i a t e  p a s s a g e  o f t '  
:e s s a r y  i n  o r d e r  t o  e n c o u r a g e  p u b lJ  
e s  t o  m a k e  p r o m p t  p a y m e n t  o f  

t o  p e r m i t  t h e  c o n t r a c t o r  t o  r e o  
in  t h e  a m o u n t  u n p a i d  t o  c o r a p e n  
i d d i t i o n a l  e x p e n s e  i n c u r r e d  b e c s u s r ! 
• l a y ;  a n d  t h a t  t h e  i m m e d i a t e passsai

A c t  is  n e c e s s a r y  t o  c o r r e c t .
. T h e r e f o r e ,  a n  e m e r g e n c y  is  h e  
t o  e x is t  a n d  t h i s  A c t  b e i n g  n e c e s  
■ n m e d ia t e  p r e s e r v a t io n  o f  t h e  p u l  
>a l t h  a n d  s a f e t y  s h a l l  b e  i n  f t i l l  
c t  f r o m  a n d  a f t e r  it s  p a s s a g e - * Q M  

- L a w  w it h o u t  s i g n a t u r e ^ *
■. N o t e d  i n  g o v e r n o r ’s  o f f ic e  M a _ J ‘

. C

14-614.2. Preference fo r  ce rta in  bidders. — . Jn -aw a rd in g  contracts 
covered by the provisions o f  A c t 159 o f 1949, as amendedf,) by A c t 183 o f 
1957 [§§ 14-611 —  14-614], bids o f con tractors who have sa tis fac to rily  
performed p r io r contracts, and who have paid taxes fo r no t less than two 
(2) successive years im m ed ia te ly  p r io r to subm ittin g  a bid under The 
Arkansas Em p loym ent S ecu rity  Act, and amendments there to [§§ 81-1101 
— 81-1108,81-1111 —  81-1121], and e ith e r The A rkansas Gross Receipts A c t 
and amendments the re to  [§§ 84-1901 — 84-1904,84-1906 —  84-1919] o r The 
A rkansas Compensating Tax A c t and amendments there to [§§ 84-3101 — 
84-3128], on any p rope rty  used o r in tended to be used fo r o r in  construction 
or in  connection w ith  the con tractors construction business, and fu r th e r 
w ith in  the two (2) yea r period have paid any taxes to one (1) o r more counties 
[school d is tr ic ts , o r m un ic ipa litie s ] o f the S ta te o f  A rkansas on e ith e r rea l 
or personal p rope rty  used o r intended to be used in  performance o f o r in  
connection w ith  cons truction  contracts, sha ll be deemed a be tte r b id than 
the b id o f  a com peting con tra c to r who has not pa id such taxes, whenever 
the b id o f  the com peting con tra c to r is less than  th ree  percent (3%) lower, 
and the con tra c to r m ak ing  a bid as provided by th is  A c t [§§ 14-614.2 —  
14-614.6] w h ich  is deemed the be tte r bid, sha ll be awarded the con tract. [Acts 
1977, No. 102, § 1, p. 127.]

Compiler's Notes. The comma enclosed in 
parentheses was so enclosed by the compiler 
us surplusage.

The words enclosed in brackets so appeared 
in the law as enacted.

14-614.3. S ub le tt in g  o f  con tracts. —  No con tra c t awarded under the 
provisions o f th is  A c t [§§ 14-614.2 — 14-614.6] sha ll be sub le t to  a con trac to r 
required to be lis ted  as a sub-contractor as provided by A c t 159 o f  1949, as 
amendedf,) by A c t 183 o f 1957 [§§ 14-611 —  14-614] who has no t paid taxes 
as requ ired  by th is  A c t. [Acts 1977, No. 102, § 2, p. 127.]

Compiler’s Notes. The comma enclosed in 
parentheses was so enclosed by the compiler 
us surplusage.

14-614.4. C o n flic t w ith  federa l law . —  I f  any prov is ion o r cond ition  o f 
th is A c t [§§ 14-614.2 —  14-614.6] con flic ts  w ith  any prov is ion o f  federal law  

• or any ru le  or regu la tion  made under federa l law  pe rta in ing  to federal a id 
contracts, such prov is ion  o r c o H it io n  sha ll no t app ly on federa l a id 
contracts to the  ex ten t th a t t lu  jn f l ic t  exists, bu t a ll provisions or 
conditions o f  th is  A c t w ith  w h ich  there is no con flic t sha ll app ly to federal 
aid con tra c t [contracts]. [Acts 1977, No. 102, § 3, p. 127.]

Compiler's Notes. The bracketed word 
"contracta" was inserted by the compiler.

14-614.5. W r it te n  c la im  fo r  preference. —  A n y  con trac to r c la im ing  a 
preference unde r th is  A c t [ § §  14-614.2 —  14-614.6] sha ll b o  state in  w r it in g  
Qt the tim e  o f s u bm ittin g  h is o r its  bid and sha ll l is t  the owner o r owners
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o f p r io r construction projects w h ich  support his or its  c la im  fo r the 
preference and the na tu re  o f any and a ll taxes paid by the con trac to r which 
supports h is o r its  c la im  fo r the preference. [Acts 1977, No. 102, § 4, p. 127.]

14-614.6. D e fin itio n s . —  "S a tis fa c to rily  performed p r io r con tracts" shall 
mean performance o f  (1) o r more contracts w ith in  the S ta te o f Arkansas 
w ith in  two (2) years o f  the date bids are to be subm itted and on which the 
contractors subs tan tia lly  completed performance [so th a t no surety , bonding 
company, o r owner, e ith e r governm enta l o r p riva te , was required to take 
over performance and complete the contract], [Acts 1977, No. 102, § 5, p .  

— ]

C o m p i l e r ’ s  N o t e s .  A s  e n a c t e d  t h e  s e c t io n  
h e a d i n g  o f  t h is  s e c t io n  r e a d ,  " D e f i n i t i o n . "

T h e  w o r d s  e n c lo s e d  i n  b r a c k e t s  s o  a p p e a r e d  
i n  t h e  l a w  a s  e n a c t e d .

E m e r g e n c y .  S e c t i o n  6  o f  A c t s  1 9 7 7 ,  N o .  1 0 2  
r e a d :  " W H E R E A S ,  p a s s a g e  o f  t h is  A c t  w i l l  a i d  
a n d  in c r e a s e  t h e  c o l l e c t i o n  o f  t h e  e n u m e r a t e d  
t a x e s ;  a n d  w h e r e a s ,  p a s s a g e  o f  t h is  A c t  w i l l

e n c o u r a g e  c o n t r a c t o r s  t o  d o  b u s in e s s  w it h in  
t h e  S t a t e  o f  A r k a n s a s  a n d  c o m p e t e  fo r  p u b l i c  
p r o je c t s ,  a n d  t h is  A c t  b e i n g  n e c e s s a r y  t o  
p r e s e r v e  t h e  p u b l i c  p e a c e ,  h e a l t h  a n d  s a f e t y , 
a n d  e m e r g e n c y  is  h e r e b y  d e c la r e d  t o  e x is t  a n d  
t h is  A c t  s h a l l  b e  : n  f u l l  f o r c e  a n d  e ffe c t  
i m m e d i a t e l y  a f t e r  it s  p a s s a g e  a n d  a p p r o v a l ."  
A p p r o v e d  F e b r u a r y  7 ,  1 9 7 7 .

14-615. C ons truc tion  o r re pa ir o f state bu ild ings  — Bids —  Bond — 
F inanc ing . [Repealed.,

R e p e a l .  T h i s  s e c t io n  ( A c t s  1 9 5 3 ,  N o .  4 1 ,  A r t .
1 1 ,  §  1 )  w a s  r e p e a le d  b y  A c t s  1 9 5 5 ,  N o .  4 1 2 ,
§  2 8 .

14-616 —  14-621. M in im um  wages by pub lic  w o rks  con tracto r. 
[U n c o n it itu t io n a l. ]

C o m p i l e r ' s  N o t e s .  S e c t io n s  1 4 - 6 1 6  —  1 4 - 6 2 1  
( A c t s  1 9 5 5 ,  N o .  1 1 5 ,  § §  1 - 9 )  w e r e  h e l d  
u n c o n s t i t u t io n a l  - a s  a n  u n c o n s t i t u t io n a l  
d e l e g a t i o n  o f  l e g i s la t i v e  a u t h o r i t y  a n d  a s

b e i n g  l o c a l  o r  s p e c ia l  i n  e f f e c t . S e e  C r o w ly  v . 
T h o r n b r o u g h .  2 2 6  A r k .  7 6 8 ,  2 9 4  S . W . 2 d  6 2  
( 1 9 5 6 ) .

N O T E S  T O  D E C I S I O N S

A nalysis

A p p l i c a t i o n .
C o n s t i t u t i o n a l i t y .
V a l i d i t y  o f  r u le s  a n d  r e g u l a t i o n s .

A p p l i c a t i o n .
A  l o c a l  i m p r o v e m e n t  d is t r ic t  w a s  n o t  a  

" t a x i n g  a g e n c y "  w i t h i n  t h e  m e a n i n g  o f  
§ §  1 4 - 6 1 6  —  1 4 - 6 2 1  a s  it s  l e v ie s  a r e  s p e c i a l  
a s s e s s m e n t s  o r  m a t u r e d  a s s e s s m e n t s  o f  
b e n e f it s  a n d  in t e r e s t  t h e r e o n  a n d  it  is  n o t  a  
s u b o r d i n a t e  p o l i t i c a l  a g e n c y  o f  t h e  S t a t e ,  s o  
s u c h  a  d is t r ic t  is  n o t  b o u n d  b y  s t a t u t o r y  
p r o v is io n s  f o r  m i n i m u m  p r e v a i l i n g  w a g e s  to  
b e  p a id  o n  w o r k s  o f  a  " t a x i n g  a g e n c y ."  W o o d  
v .  H e n d e r s o n ,  2 2 5  A r k .  1 8 0 ,  2 8 0  S . W . 2 d  2 2 6  
( 1 9 5 5 ) .

C o n s t i t u t i o n a l i t y .
S e c t io n s  1 4 - 6 1 6  —  1 4 - 6 2 1  p r o v i d i n g  for  

m i n i m u m  p r e v a i l i n g  ' / a g e s  t o  b e  p a i d  o n  
c e r t a in  s t a t e ,  c o u n t y ,  m u n i c i p a l  o r  o t h e r  
t a x i n g  a g e n c y  p u b l i c  c o n s t r u c t io n  p r o je c t s  
a c c o r d in g  t o  w a g e s  d e t e r m i n e d  b y  t h e  
s e c r e t a r y  o f  l a b o r  o f  t h e  U n i t e d  S t a t e s  fo r  
c o r r e s p o n d i n g  c la s s e s  o f  la b o r e r  a n d  
m e c h a n i c s  o n  p r o je c t s  o f  s i m i l a r  c h a r a c t e r  i n  
t h e  a r e a  w h e r e  t h e  w o r k  is  t o  b e  p e r f o r m e d  
is  u n c o n s t i t u t io n a l  i n  t h a t  it  f a i ls  t o  e s t a b l is h  
a  s t a n d a r d  o r  f o r m u l a  b y  w h i c h  a  w a g e  s c a le  
m a y  b e  f o r m u l a t e d  b u t  r a t h e r  d e le g a t e s  to  t h e  
U n i t e d  S t a t e s  s e c r e t a r y  o f  l a b o r  t h e  r ig h t  to  
f ix  t h e  m i n i m u m  w a g e  s c a le  t o  b e  p a i d  i n  a  
p a r t i c u l a r  a r e a  w it h o u t  c o n t r o l  b y  t h e  s t a t e , 
t h is  b e i n g  a n  u n c o n s t i t u t io n a l  d e l e g a t io r  o f  
l e g i s la t i v e  a u t h o r i t y  t o  a n  a g e n c y  o f  t h e  
U n i t e d  S t a t e s  g o v e r n m e n t .  C r e v / ly  v -
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P U B L IC  P R O P E R T Y  A N D  P U B L IC L Y  O W N E D  B U IL D IN G S  

C H A P T E R  255

P U B L IC  P R O P E R T Y  A N D  P U B L IC L Y  O W N E D  B U IL D IN G S

255.01 P roceeds o f  insurance m ay be used to  re­
place property destroyed .

255.02 B oard s au th o rized  to rep lace b u ild in g s
d estroyed  by fire.

255.03 P ro c ee d s  o f  in su ra n ce  to  be paid  in to
S ta te  Treasury; d isb ursem en t o f  funds.

255.04 P reference to hom e ind ustries in bu ild ing
public bu ild ings.

255.041 S eparate  sp ec ifica tion s for bu ild in g  c o n ­
tracts.

255.042 S h elter  in public build ings.
255.043 A rt in s ta te  bu ild ings.
255.05 B o n d  o f  co n tra cto r  co n str u c tin g  p u b lic

build ings; form; action  by m aterialm en.
255.051 P u b lic  bids; check  or draft as good faith

dep osit.
255.0515 B id s  for s ta te  contracts; su b s titu tio n  o f

subcontractors.
255.052 S u b stitu tio n  o f  securities for am oun ts re­

ta ined  on sta te  contracts.
255.20 C ontracts for public construction  works;

sp ec ifica tio n  o f  Florida produced lu m ­
ber.

255.21 Sp ecia l fac ilities for ph ysica lly  d isab led .
255.211 Sp ecia l sym b ol m ay be d isp layed .
255.22 R econ veyan ce o f  lands n o t used  for pur­

pose sp ec ified .
255.23 C onclusive presum p tion  o f  aban d on m en t

o f  purpose in certain  c ircu m stan ce'.
255.24 S a fe ty  o f  C ap ito l build ing.
255.245 S ta te -o w n ed  office  build ings; rental fees.
255.248 D efin ition s; ss. 255.249 and  255.25.
255.249 D iv ision  responsib ility; d ep artm en t rules.
255.25 A pproval o f  the D iv ision  o f  B u ild ing  C on­

str u c t io n  an d  P ro p er ty  M a n a g e m en t  
prior to  construction  or lease o f  b u ild ­
ings.

255.251 S h o rt title .
255.252 F in d ings and  in ten t.
255.253 D efin ition s; ss. 255.251-255.256.
255.254 N o  facility  constructed  or leased w ith ou t

life -cyc le  costs.
255.255 L ife-cycle  costs.
255.256 E nergy perform ance index.
255.257 E nergy m anagem en t plan; bu ild ings occu ­

p ied  by sta te  agencies.
255.27 S ta te  po licy  concerning sm ok in g  in public

build ings.
255.28 D e p a r tm e n t a u th o r ity  to a cq u ire  lan d

w ith  or for facility  thereon.
255.29 C onstruction  contracts; d epart’ se n t  rules.
255.30 F ixed  cap ita l ou tlay  projects; ■ .epartm ent

rules; d e legation  o f  supervisory a u th ori­
ty; d e legation  o f  responsib ility  for a c ­
counting  records.

255 .40  U se o f  a sb esto s in new  pu blic  bu ild ings or
bu ild in gs new ly constructed  for lease to  
governm ental en tities; prohib ition .

r e p la c e  p r o p e r t y  d e s t r o y e d .— W hen any gtni.r  
county , m unicipal, or other public property of'thw. 
sta te  is destroyed  or partially  destroyed , by fiiB <**' 
otherw ise, upon which there is insurance, the/pmfi^ 
ceeds o f  such  in su ra n ce  when co llected , may bem*aT  
by the officer having „>'e supervision  o f the propytyV 
d estroyed , for the puri jse  o f  construction  to repUctr 
such property, or for the repair thereof. -
History.—i. 1, ch. 6184.1911; RGS 1203; CGL 1680. 

cf.—ch. 284. pt 1 Florida Fire Insurance Truil Fund. *
;11 if W e

2 5 5 .0 2  B o a r d s  a u th o r iz e d  to  r e p la c e  
in g s  d e s t r o y e d  b y  f ir e .— T h e  D epartm ent of
eral S erv ices, the Board o f  R egents o f  the D e p c ^  
m en t o f  E du cation , or any other board or person hn<% 
ing th e  d irect supervision  and control o f  any ita ti?  
build ing or sta te  property, m ay have rebuilt or. r*4v 
placed , o u t o f the proceeds from  the fire insurancaaav-G 
such bu ild ings or property, any build ings or property^ 
ow ned by th e  sta te , w hich m ay be destroyed in wbojel 
or in nart by fire. ’ aiLs?
Hist- ry. -«. 1. ch. 6518.1913: RGS 1204: CGL 1681; ■. 1 ch.

22. 35. ch. 69-106. .«
cf.—ch. 284, pt. I Florida Fire Insurance Trusl Fund.

: -. r'y’-.Ur;
2 5 5 .0 3  P r o c e e d s  o f  in s u r a n c e  to  be paid  

S t a t e  T r e a s u r y ;  d is b u r s e m e n t  o f  fu n d s .—
(1) T h e  proceeds from  the insurance of any itiUfvv' 

b u ild in g  or s ta te  p r o p er ty  c o v ered  by in su r u c r s i  
w hich m ay be destroyed  in w hole or in part by firefor^, 
other dam age, shall be paid in to  th- State Treaiury^  
and c o n stitu te  a fund for the rebuild ing or replacing £? 
o f  such property; and th e  C om ptroller may draw 
w arrant on the S ta te  T reasurer for such amounts, n  
to ex ceed  the proceeds so  paid  in, as may b e .ip  
proved by th e  board or persons having the direct iu*.\ 
pervision and control o f  such build ings or property’" 
for th e  purpose o f  rebuild ing or replacing the sam ei-i

(2) T h e  provisions o f  th is section  shall not apnijt’’-  
to proceeds received from  insurance carried by a le*-1 
see  o f  a don ated  bu ild in g  which was under lease l i  ­
the tim e o f  d on ation  and is not to be replaced. Stidj;,: 
proceeds received by a board or agency of the itiM  
m ay be used by th a t board or agency for any purpoe*- 
or fun ction  authorized  by law. lf
Hlitory— i. 2, ch 6518. 1913; RGS 1205; CGL imI; ■>. 1. ch. 61-140. .-.r.'rA 

cf.—ch. 284. pi. I Florida Fire Insurance Trusl Fund.
. Vu'tyK'X*

2 5 5 .0 4  P r e f e r e n c e  to  h o m e  in d u e tr ie i  It-;.' 
b u ild in g  p u b lic  b u ild in g s .— E very official board to;;, 
the sta te , w h eth er of the sta te , a county, or a munJa, -£, 
pality , w hich m ay be charged w ith  the duty of
ing or constru ctin g  any pu blic  adm inistrative or iniU^'a. 
tu tional bu ild in g  shall give preference, in the pW-^r, 
chase o f  m aterial and in lettin g  contracts for the 
struction  o f  such  build ing, to m aterialm en, contract; 
tors, b u ild ers, a rch ite c ts , and  laborers who 
w ith in  th e  sta te , w henever such m aterial can be 
chased or the serv ices o f such m aterialm en, contnft’̂ r-j 
tors, bu ild ers, a rch itects , and laborers can 
ployed at no greater exp en se  than that which

2 5 5 .0 1  P r o c e e d s  o f  in s u r a n c e  m a y  b e  u s e d  to
obta in  if  such purchase w as m ade from, or contn o  t .\  

o  le t  or em p lo y m en t given  to, a person residing beydOB5»:i

lo4b '
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l,c lim its o f  the sta te; how ever, th is section  in no way  
prohibits th e  righ t o f  any such  officia l board to com - 
,.ire the q u a lity  o f  m ateria ls proposed for purchase  
„kI t<> com pare the q u a lifica tion s, character, respon­

sib ility , a n d  f itn e s s  o f  m a ter ia lm e n , c o n tra cto rs , 
builders -.nd a rch itects proposed for em p loym en t in 
ps consideration  o f  the purchase o f  m aterials or em ­
ploym ent o f  persons. N o tw ith sta n d in g  the foregoing, 

county officia l, board o f  cou n ty  com m issioners, 
.,-hool board, c ity  council or c ity  councilm en , or other  
public o fficia l, s ta te  board, or sta te  agency  charged  
with the le ttin g  o f  contracts or purchase o f  m aterials  
li,( the construction , m o d ifica tion , a lteration , or re­
pair o f  any pu b licly  ow n ed  fa c ility  m ay sp ec ify  the  
p^e o f m ateria ls or sy stem s by a so le  source.
Ili.lory.—i. I. ch- 9146. 1923; CGL 1686; s. 2, ch. 83-266.

2 5 5 .0 4 1  S e p a r a t e  s p e c i f ic a t io n s  fo r  b u ild in g  
c o n tr a c ts .— E very officer, board, departm en t, co m ­
m ission or com m ission s charged w ith  the d u ty  o f  pre­
paring sp ec ific a tio n s  or aw arding or en tering  into 
•m itract for the erection , constru ction  or a ltering  o f  
buildings for the sta te , w hen the en tire  c o st o f  such  
work shall exceed  $10,000, m ay have prepared sepa- 
rale sp ec ifica tio n s for each o f  the fo llow ing branches  
of work to be perform ed:

II) H eating and v en tila tin g  and accessories.
(2) P lu m b in g  and gas fittin g  and  accessories.
Ci) E lectrica l in sta lla tion s.
H ) Air con d ition in g , for the purpose o f  com fort  

nulling by th e  low ering o f  tem perature, and  accesso-

All su ch  sp ec ifica tio n s m ay be so  drawn as to perm it 
separate and  in d ep en d en t b id d ing  upon each o f  the  
■ lasses o f  work enum erated  in the above su b d iv ision s. 
All contracts hereafter aw arded by the sta te  or a d e ­
partm ent, board, com m issioner, or officer  thereof, for 
i lie erection , construction  or a ltera tion  o f  bu ild ings, 
nr any part thereof, m ay award th e  resp ective  work  
specified in th e  above su b d iv ision s sep arately  to re­
sponsible arid reliable persons, firm s or corporations  
regularly engaged  in  th e ir  resp ectiv e  lin e  o f  work; 
provided, how ever, th a t all or an y  part o f  the work  
specified in the above su b d iv isio n s m ay be awarded  
in i he sam e contractor.
Ilinlory.—i. I, ch. 28397, 1949.

255.042 Shelter in public bu ild ings.—
II) It sh a ll be th e  policy  c f  the s ta te  th a t fa llou t  

protection be incorporated to  th e  fu lle s t  practical e x ­
tent in all public bu ild in gs o f  th e  s ta te  and its p o lit i­
cal su b d iv ision s, w hich w ou ld  have a floor area capa­
ble o f sh elterin g  100 or m ore p ersons in order to pro­
vide p ro te c tio n  a g a in st r a d ia tio n  hazard s for th e  
greatest num ber o f  persons, inc lu d ing  em p loyees o f  
'la te  and local govern m en t, in th e  e v en t o f  nuclear  
•i! tack.

(2) E very officer, d ep artm en t, board, agency or 
com m ission o f  th e  sta te , or o f  th e  po litica l su b d iv i­
sions thereof, responsib le for th e  preparation  of, or 
contracting for, p lans and sp ec ifica tio n s for new  p u b ­
lic bu ild ings, or for the su b sta n tia l m od ifica tion  o f  or 
additions to ex istin g  pu b lic  bu ild in gs, m ay require  
lhat the arch itect, a rch itect-en g in eer  firm , or other  
I’erson or p erso n s in v o lv ed  in th e  d es ig n  o f  su ch

bu ild in gs, provide a m in im um  protection  factor  o f  
4 0 -to -l or such protection  as is p ossib le  w ith in  a v a il­
able funds in such design , or provide for co n sid er ­
ation  at the sam e tim e as the basic p lan, a lternate  
plans afford ing th is protection .

(3) T h e  D epartm en t o f  C om m u nity  A ffairs sh a ll, 
in those cases in w inch the arch itect-en g in eer  firm  
does not possess the sp ec ia lized  train ing required for 
th e  inclusion o f fa llou t protection  in bu ild in g  design  
and upon req uest from  the arch itect-en g in eer  c o n ­
cerned or the responsib le  s ta te  or local agency , pro­
vide, a t no co st to the arch itect-eng ineer  or agency , 
professional d ev e lo p m en t service to increase fa llou t  
p r o t e c t i o n  t h r o u g h  s h e l t e r  r l a n t i n g  a n d  
cost-redu ction  tech n iques.

(4) N o th in g  in th is  act sh a ll be constru ed  as e s ­
tab lish in g  a m and atory  requirem ent for th e  incorp o­
ration o f  fa llou t sh elter  in the construction  of, m o d i­
fication  of, or add ition  to  the pu blic  bu ild in gs co n ­
cerned. It is m andatory, how ever, that the incorpora­
tion o f  su ch  protection  be given  every con sideration  
t h r o u g h  a c c e p t a b le  s h e l t e r  s l a n t i n g  a n d  
cost-redu ction  tech n iques. T h e  responsib le  s ta te  or 
local o fficia l shall d e term in e  w hether coj or o ther  
related factors, preclud es or m akes im practicab le  the  
incorporation o f  fa llou t sh elter  in public bu ild ings. 
Further, the D ep artm en t o f C om m u nity  A ffairs m ay  
w aive the requirem ent for consideration  P f sh elter  in 
those cases where p resen tly  availab le  sh elter  sp aces  
equal or exceed  th e  req u irem en ts o f  the area co n ­
cerned.

(5 ) N o th in g  in  th is  a c t  sh a ll  a p p ly  to  sc h o o l  
build ings erected  by th e  school board.
History.—>. 1. ch. 67-88; ss. 18. 35. ch. 69-106; s. 1. ch. 69-300; s. 25. ch. 

81-167; i. 23. ch. 83-55. 
cf.—ch. 252 Emergency management.

255.043 A r t in s ta te bu ild ings.—
(1) Each appropriation  for the orig inal con stru c­

tion  o f  a s ta te  bu ild in g  w hich provides pu b lic  access  
sh all include an am o u n t o f  up to  0 .5  percent o f  the  
to ta l appropriation for the construction  o f  th e  b u ild ­
ing to be used for the a cq u isition  o f  w orks o f  art pro­
duced  by, but n o t lim ited  to , F lorida artists  or cra fts­
m en. T h o se  works o f  art acquired  sh all be d isp layed  
for view ing in public areas in the in terior  or on the  
grounds or ex te-ior  o f  the bu ild in g  an d  n o t in  private  
offices or areas w ith  lim ited  public  access.

(2) T h e  D ep a rtm en t o f  G eneral S erv ices sh a ll, in  
co n su lta tio n  w ith  th e  F lor ida  A rts C ou ncil, d e te r ­
m ine any construction  projects w hich m ay  be ex em p t  
from  the provisions o f  th is sec tio n  and  sh a ll d e ter ­
m ine the am ou n t to  be m ade availab le  for purchase  
o f works o f  art for each  project. P a y m en ts therefor  
sh a ll be m ade from  fu n d s appropriated  for fix ed  cap i­
ta l ou tlay  according to  law.

(3) T h e  se lec tio n  and  com m ission in g  o f  a r tis ts or 
craftsm en , the review ing o f  design , and th e  accep ­
tance o f  works o f  art sh a ll be th e  resp o n sib ility  o f  the  
F lorida A rts C ouncil.

(4) T h is  section  sh a ll n o t a p p ly  to  any fun ds for  
th e  construction  o f pu b lic  bu ild in gs i f  the fun ds were  
appropriated  prior to J u ly  I, 1979.
HI«tory.-». 1. ch. 79-188:.. 125. ch. 83-217.

1547
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67-2348 STATE GOVERNMENT AND STATE AFFAIRS 62
67-2348. P re fe re n c e  fo r  Id a h o  d o m ic ile d  c o n tra c to rs  on  p u b lic  

w o rk s . —  To the ex ten t pe rm itted  by federal laws and regu la tions, 
whenever the sta te  o f Idaho, o r any departm en t, d iv is ion , bureau or agency 
thereof, o r any c ity , county, school d is tr ic t, ir r ig a tio n  d is tr ic t, d ra inage dis- 

, tr ic t , sewer d is tr ic t, h ighw ay d is tr ic t, good road d is tr ic t, fire  d is tr ic t, flood 
d is tr ic t, o r o the r pub lic  body, sh^ ' le t fo r b id any con tract to a con tractor for 
any pub lic  works, the con tracto r dom iciled outside the boundaries o f Idaho 
sha ll be requ ired , in  o rde r to be successful, to subm it a bid the same percent 
less th an  the lowest b id  subm itted  by a responsible con tractor dom iciled in 
Idaho as would be required fo r such an Idaho domiciled contractor to succeed 
over the b idd ing  con trac to r dom ic iled outside Idaho on a lik e  con tract being 
le t in  h is d o m ic ilia ry  state. [I.C ., § 67-2348, as added by 1982, ch. 232, § 1, 
p. 613.]

C HAPTER  26 
DEPARTMENT OF SELF-GOVERNING AGENCIES

SECTION. SECTION.
67-2601, Department created — Organiza- occupational licenses created.

t:on — Director — Bureau of 67-2602. Bureau of occupational licenses.

67-2601. D e p a r tm e n t c re a te d  —  O rg a n iz a t io n  —  D ire c to r  —  
B u re a u  o f  o c c u p a t io n a l licenses  c re a te d . —  (1) There is hereby created 
the depa rtm en t oi se lf-govern ing agencies. The departm en t sha ll, fo r the 
purposes o f section f.0, a r tic le  IV  o f the cons titu tion  o f the state o f Idaho, be 
an executive depa rtm en t o f the state government.

(2) The depa rtm en t sha ll consist o f the fo llow ing :
(a) a g r ic u ltu ra l com m odity commissions: Idaho apple commission, as pro­

vided by chap te r 36, t i t le  22, Idaho Code; Idaho bean commission as provided 
by chapte r 29, t i t le  22, Idaho Code; Idaho beef council, as provided by chap­
te r 29, t i t le  25, Idaho Code; Idaho che rry  commission, as provided by chancer 
37, t i t le  22, Idaho Code; Idaho da iry  products commission, as provided by 
chapter 31, t i t le  25, Idaho Code; Idaho pea and le n til commission, as pro­
vided by chapter 35, t i t le  22, Idaho Code; Idaho potato commission, as pro­
vided by chap te r 12, t i t le  22, Idaho Code; Idaho prune commission, as 
provided by chap te r 30, t i t le  22, Idaho Code; and the Idaho wheat commis­
sion, as provided by chapte r 33, t i t le  22, Idaho Code; and,

(b) professional and occupationa l licens ing boards: Idaho state board o f 
ce rtified  pub lic  accountancy, as provided by chapter 2, t i t le  54, Idaho Code; 
board o f a rch ite c tu ra l exam iners, as provided by chapter 3, t i t le  54, Idaho 
Code; office o f the sta te  a th le tic  d irec to r, as provided by chapter 4, t i t le  54, 
Idaho Code; board o f ba rbe r exam iners, as provided by chapter 5, t i t le  54, 
Idaho Code; board o f commissioners o f the Idaho state bar, as provided by 
chapter 4, t i t le  3, Idaho Code; board o f ch irop rac tic  exam iners, as provided 
by chapter 7, t i t le  54, Idaho Code; Idaho board o f cosmetology, as provided 
by chapte r 8, t i t le  54, Idaho Code; Idaho counselor licens ing board, as pro­
v ided by chapte r 34, t i t le  54, Idaho Code; state board o f den tis try , as pro­
vided by chap te r 9, t i t le  54, Idaho Code; sta te board o f eng ineering
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jsc.s w here  m aterial d escr ib ed  in a con tra ct 

.,,ii hi- ob ta ined  from  any s-ate institu tion , 
•l„- d ire cto r o f purchases shall ex clu de  the 
.uni* from  the con tra ct. A ll b ids w ith  the 

n a m e s  o f  th e  b id d e r s  a n d  the  a m o u n ts  
ihereof, together w ith  all d o cu m en ts  per- 
*.lin ing to the aw ard o f a con tra ct, shall be 
made a part o f  a file or record  and retained
i.i I he d ire cto r  o f  purchases for five (5)
, iMrs, unless rep rod u ced  as p rov ided  in 
k S.A. 75-3737, and shall be open  to p u b lic  
in spection  at all reasonable times.

H isto ry : L .  1953, ch . 375, § 40; Ju ly  1.
s.airii' n r  p r io r  l a w :  

n .  K M .  7 6 - 1 0 1 a ,  7 6 - l O l b ,  7 6 - 1 0 1 c ,  7 6 - 1 0 3 .

7 5 - 3 7 4 0 a .  C o n t r a c t s  fo r  p u r c h a s e s  
m iih n on res id en t b idders. T o  the extent 
,<• im ittcd  by federal law and regulations 
i believer the state o f  Kansas or any agen cy  

•hereof or any m u n ic ip a lity  o f the state shall 
I* i I >uIs for con tra cts  for any purchases, the 
■ "iilrai'tor d o m ic ile d  ou ts ide  the state o f  
Kansas, to he su cce ss fu l, shall su b m it a b id  
-,.i- same p ercen t less than the low est h id  
•iluuitted by a responsib le  Kansas con tra c- 

'"i as w o u ld  be required  o f  su ch  Kansas 
h-uih ilcd  co n tra cto r  to su cce e d  over the 

'"ririiug co n tra cto r  d o m ic ile d  o u ts ide  Kan-
• is mi a like co n tra ct let in his or her dom i- 
riiary state.
H isto ry : L .  1972, ch . 336, § 1; Ju ly  1.

7 5 -3 7 4 1 . B u ild in g s , m a jor repairs or 
im provem en ts ; co m p e tit iv e  b ids; d u tie s  o f 
d ire cto r o f a rch ite ctu ra l se rv ice s  and ad­
m inistra tive heads. Su b je ct  to the app licab le  
m nvis iim s o f  K .S .A . 75-3739 and 75-3740, 
41 i-oiltracts for the co n s tru ctio n  o f b u ild - 
"ms. m ajor repairs, or im provem ents  sp e cif-
• -'Us au thorized  by the legislature for the 

I1'" m id benefit o f any state agen cy  shall be 
"-l In !he d ire cto r  o f purchases to the low est

responsib le  b idder based on plans and 
specifica tion s prepared or approved  and 
subm itted  hv the d ire cto r o f a rch itectu ra l 
serv ices and approved  by the adm inistrative 
head o f the state agen cy  co n ce rn ed .

T h e  d ire cto r o f  purchases under the su ­
perv ision  o f  the secretary o f adm in istra tion  
shall have charge o f the erection  o f  all su ch  
bu ild ings, m ajor repairs or im provem ents, 
except that the in sp e ctio n  and interpretation  
o f  p lans and specifica tion s  shall he  the re­
sp o n sib ility  o f the d ire cto r o f a rch ite ctu ra l 
services, and  excep t that the orig inal c o n ­
stru ction  con tra cts  m ay he ch ang ed  o n ly  by 
the d ire cto r o f  purchases w ith  the co n sen t o f 
the adm in istra tive  head o f the state agen cy  
co n ce rn ed : Provided, T h e  d ire cto r o f p u r­
chases, if he or she believes there is c o l lu ­
sion  and com b in a tion , m ay reject any and all 
s u ch  b ids and let the w ork  by private c o n ­
tract, on  co n d itio n , how ever, that toe co s t 
thereo f shall not exceed  the low est respons­
ible b id  that had been  offered. In  the even t 
o f  a d isagreem ent be tw een  the d ire cto r o f 
a rch ite ctu ra l serv ices  and the adm in istra tive  
head o f the state a gen cy  co n ce rn e d  in ca rry ­
ing  ou t the p rov is ion s  o f  this section , the 
secretary o f adm in istra tion  shall su b m it the  
m atter to the finance  c o u n c i l  and its d e cis ion  
shall be final.

T h e  p rovis ion s o f  this se ction  shall not he 
co n stru ed  to p roh ib it the adm in istra tive  
head o f  any state agen cy  from  m aking any 
im provem en t or im provem ents  w h en  the 
sam e can be  m ade by  institu tiona l labor or 
the use o f  material m a n u fa ctu red  in any 
state institution .

H isto ry : L .  1953, ch . 375, § 41; Ju ly  1.
Source or prior law:

76-101, 76-103.

Revisor’s Note:
Referred to in 75-1207.

CASE ANNOTATIONS 
1. C ited; du ty  of finance council hereunder not 

constitutionally  perm issible; violative of inherent con­
stitutional doctrine of separation of powers; such duty 
devolves upon governor. State, ex re i, v. Dennett, 219 
K. 285, 295, 547 P.2d 786.

7 5 -3 7 4 2 . Sam e; p lans and s p e c if ica ­
tions. A t the request o f  the d ire cto r o f p u r­
chases or the d ire cto r o f the budget, the 
d ire cto r o f a rch ite ctu ra l serv ices  shall assist 
in all matters relating to the preparation o f 
plans and specifica tion s  for p ro sp e ctive  
bu ild in gs, m ajor repairs and im provem ents



7 5 - 3 7 4 0  S T A T E  D E P A R T M E N T S ; P U B L IC  O F F IC E H S ,  E M P L O Y E E S

( I ' A ll co n tra cts  for co n s tru ctio n  and re­
pairs, and  all purchases o f  and con tra cts  for 
supp lies, m aterials, eq u ip m en t and co n tra c­
tual serv ices shall lie based on co m p e titiv e  
hitls, and sales o f  property  shall he to the 
h ighest responsib le  b idder, at an advertised 
p u b lic  au ction  o r after advertis ing  for sealed 
b id s  in the same m anner p rovided  for p u r­
chase  o f  property  herein  as m ay be deter­
m ined  by the d ire cto r o f purchases, except 
that co m p e titiv e  b ids need  not be required: 
(A )  F o r  con tra ctu a l serv ices  w h ere  no co m ­
petition  exists; o r (B )  sales in an estab lished  
market; or ( C )  w hen , in the jud g m en t o f  the 
d ire cto r o f purchases, ch e m ica ls  and o ther 
material fo r use in laboratories, shop and 
like experim ental stud ies by state ed u ca ­
tional in stitu tions m ay be  pu rchased  to the 
best advantage o f  the state, o r w here  rates 
are fixed by law or o rd in a n ce ; or (D )  for 
item s traded in on  like item s; or ( E )  w hen , in 
the ju d g m en t o f the d ire cto r  o f purchases, an 
a gen cy  em erg en cy  requires im m ediate d e ­
livery  o f  supp lies, m aterials or equ ipm ent, 
or im m edia te  p erfo rm a n ce  o f services. T h e  
d ire cto r o f pu rchases shall make a report to 
the statS finance  co u n c i l  in  su ch  detail and 
w ith  su ch  fre q u e n cy  as it shall require  o f  all 
em ergen cy  pu rchases u nd er sub se ction  ( E ) ,  
except that su ch  report shall be  m ade to the 
state finance co u n c i l  at least o n ce  in ea ch  
three-m onth  period.

(2 ) I f  the am oun t o f  the pu rchase  or sale 
is estim ated to exceed  approxim ately five 
thousand  dollars ($5,000), sealed b ids shall 
be so lic ited  by n o tice  p u b lish ed  o n ce  in the 
o fficial state paper not less than ten (10) days 
before  the date stated therein  fo r the o p en ­
ing o f  su ch  bids. T h e  d ire cto r  o f purchases 
m ay also designate a trade journal for su ch  
p u b lica tion . T h e  d ire cto r  o f  purchases shall 
also so lic it  su ch  b ids b -d in g  notices  by  
m ail to all a ctive  prosp i :nve b idders  kn ow n  
to h im  or her. A ll b id s  shall be sealed w h en  
re ce ived  and shall be  o p en ed  in p u b lic  at the 
h our stated in the notice .

(3) A ll pu rchases or sales estim ated to 
exceed  approxim ately  tw o  thousand  dollars 
($2,000) bu t not m o i°  than five thousand 
dollars ($5,000), shall be m ade after rece ip t 
o f sealed b id s  fo llo w in g  at least three d ays’ 
n o tice  posted  on a p u b lic  b u lle tin  board in 
the office  o f  the d ire cto r  o f  purchases. T h e  
d ire cto r o f pu rchases m ay also so lic it  sealed 
b ids by  m ail in su ch  cases in like m anner as

provided  in su b se ction  (2) o f  this section '
(4) A ll purchases or sales estim ated to be 

approxim ately  tw o  thousand  dollars ($2,000) 
or less m ay be m ade e ither u pon  competitive 
b id s  or in the open  market, in the discretion
o f  the d ire cto r o f pu rchases but, so far ai I 
p ra cticab le , shulj be based on at least thret 
co m p e tit iv e  b ids and recorded  as p rovide  
in K .S .A . 75-3740, excep t that authorization 
m ay be g iven  to any state agency  to make 
em erg en cy  purchases or small purchases of 
less than five h u n d red  dollars (" j OO) on the 
open  market.

(5) C o n tra c ts  and pu rchases shall in all 
cases be based on  sp ecifica tion s  fixed by the 
d ire cto r  o f  purchases.

(6) N o tw ith s ta n d in g  a n y th in g  herein to 
the  contrary, all con tra cts  w ith  independent !
co n s tru c tio n  co n ce rn s  for the construction, j
im provem en t, re co n s tru ctio n  and mainte- j
n an ce  o f  the state h ighw ay  system  and the j
a cq u is itio n  o f rights-o f-w ay for state high­
w a y  pu rposes shall be advertised  and let as 
n ow  or hereafter p rov id ed  by  law.

H is to ry : L .  1953, ch . 375, § 39; L .  1968, 
ch . 311, § 2; L .  1975, ch . 450, § 1; April 18.
S o u r c e  o r  p r io r  l a w :

7 4 - 2 0 a 0 7 ,  7 5 - 1 0 0 4 a ,  7 5 - 2 1 0 5 ,  7 5 - 2 1 0 6 ,  7 5 - 2 1 0 7 ,  75- 
3 0 2 2 ,  7 5 - 3 2 0 9 ,  7 6 - 1 0 1 .
C r o s s  R e f e r e n c e s  ( o  R e la t e d  S e c t i o n s :
S t a t e  h i g h w a y  c o n t r a c t s ,  s e e  6 8 - 4 0 7  t o  6 8 - 4 1 0 .
R e s e a r c h  a n d  P r a c t ic e  A i d s :
States <*=98.
C . J . S .  S t a t e s  § 1 1 6 .  I

7 5 -3 7 4 0 . Sam e; aw ard o f con tracts  and 
p u rch a ses ; record . A ll co n tra cts  and pur- ;
chases m ade by  or u nd er the supervision  of ;
the d ire cto r  o f p u rchases o r any state agency 
fo r w h ich  co m p e tit iv e  b ids are required <
shall be aw arded to the low est responsible |
b idder, taking in to  con sid e ra tio n  conform ity j
w ith  the specifica tion s, term s o f  delivery, !
and  o ther co n d it io n s  im posed  in the ca ll for \
b ids. T h e  d ire cto r  o f  pu rchases shall have j
p o w er to d e c id e  as to the low est responsible 
b id d e r  fo r all pu rchases, bu t in cases where 
con tra cts  and pu rchases can  be awarded to 
the  low est responsib le  b id d er from  within 
the  state equal in all respects to the lowest 
responsib le  b idder from  w ith ou t the state, 
the sam e shall be so aw arded. A n y  or all bids 
m ay be rejected , and a b id  shall be rejected if
it co n ta in s  any m aterial alteration or erasure. 
T h e  d ire cto r  o f p u rchases may reject the bid 
o f  any b id d e r w h o  is in arrears on  taxes due



§ 16-6-104. Preference for state labor a n d  materials; public 

contracts.

Resident W yom ing laborers, workmen and mechanics sha ll be used upon a ll 
w ork enumerated in  W.S. 16-6-102 whenever possible and any contract le t 
sha ll so provide. W yom ing materia ls and products o f equal q u a lity  and 
d e s ira b ility  sha ll have preference over m a te r ia ls  or products produced outside 
the state. (Laws 1939, ch. 50, § 3;C.S. 1945 J  22-509; W.S. 1957, § 9-666; W.S. 
1977, § 9-8-304; Laws 1982, ch. 62, § 3.)

Am . Jur. 2d , ALR and C .J.S . references, preferred in government co n tra ct, 58 ALR Fed 
— Requirement of Buy American Act (41 USCS 312.
§§ lOa-lOdf that American made articles be

§ 16-6-105. S a m e ;  public purchases; exception for articles of 

inferior quality; cost differential.

Eve ry board, commission or other gove rn ing  body o f any state in s titu t io n , 
and every person acting  as purchasing agen t fo r the board, commission or o the r 
govern ing body o f any state in s titu tio n  o r departm en t, and every county, 
m un ic ip a lity , school d is tr ic t and com m un ity  college d is tr ic t, sha ll pre fe r in  a ll 
purchases fo r supplies, m a te ria l, equ ipm ent, m ach ine ry and provis ions to be 
used in  the maintenance and upkeep o f th e ir  respective in s titu tio n s , supplies, 
m ateria ls , equ ipm ent, machinery and prov is ions produced, m anu factu red or 
grown in  th is  state, and supplies, m a te ria ls , equipment, m ach ine ry and p ro v i­
sions supplied by a res iden t o f the state, competent and capable to provide 
service fo r the  supplies, materia ls, equ ipm ent, m ach ine ry and prov is ions 
w ith in  the state o f W yom ing. Preference sha ll no t be gran ted fo r a rtic les o f 
in fe r io r q u a lity  to those offered by com petito rs outside o f the state, bu t a 
d iffe re n tia l o f no t to exceed five percent (5%) may be allowed in  cost on the 
W yom ing m a te ria ls , supplies, equipment, m ach ine ry  and provis ions o f q u a lity  
equal to those o f any o the r state en fo rc ing  or hav ing  a d iffe re n tia l [fo r] 
"out-o f-s ta te”  m a te ria ls , supplies, equ ipm ent, m ach ine ry and provisions. 
(Laws 1931, ch. 50, 5 1; R.S. 1931, § 108-301; C.S. 1945, § 19-1501; W.S. 1957, 
§ 9-667; Laws 1969, ch. 188, § 1;W.S. 1977, § 9-8-305; Laws 1982, ch. 62, § 3.)

§ 16-6-106. S a m e ;  statement of preference in requests for 

bids a n d  proposals.

A ll requests fo r bids and proposals fo r m a te ria ls , supplies, equ ipm ent, 
machinery and provisions fo r the construction , maintenance and upkeep o f 
every state, county, m un ic ip jii, com m unity college d is tr ic t or school d is tr ic t 
in s t itu t io n  sha ll con ta in the words "pre ference is hereby g iven to m a te ria ls , 
supplies, equipment, machinery and p rov is ions produced, m anu factu red, 
supplied or g rown in  W yom ing, qu a lity  be ing equal to a rtic le s  offered by the 
competitors outside o f the sta te ” . (Laws 1931, ch. 50, § 2; R.S. 1931, § 108-302;
C.S. 1945, § 19-1502; W.S. 1957, S 9-668; Law s 1969, ch. 188, § 2; W.S. 1977,
§ 9-8-306; Laws 1982, ch. 62, S 3.)

§ 16-6-104 WYOMING S T A T U T E S  1977 S 16-6-106

76



§ 16-6-101 WYOMING STATU TES 1977

C H A P T E R  6 

P u b l i c  P r o p e r t y

S 16-6-101

A r t i c l e  1 .  P u b l i c  W o r k s  a n d  C o n t r a c t s

S e c .
1 6 - 6 - 1 0 1 .  D e f i n i t i o n s .
1 6 - 6 - 1 0 2 .  P r e f e r e n c e  fo r  r e s id e n t  c o n t r a c t o r s ;

l i m i t a t i o n  w it h  r e f e r e n c e  to  
lo w e s t  b i d .

1 6 - 6 - 1 0 3 .  L i m i t a t i o n  o n  s u b c o n t r a c t in g  b y  
r e s id e n t  c o n t r a c t o r s .

1 6 - 6 - 1 0 4 .  P r e f e r e n c e  f o r  s t a t e  l a b o r  a n d  m a t e ­
r i a l s ;  p u b l i c  c o n t r a c t s .

1 6 - 6 - 1 0 5 .  S a m e ;  p u b l i c  p u r c h a s e s ;  e x c e p t io n  
f o r  a r t ic le s  o f  i n f e r i o r  q u a l i t y ;  
c o s t  d i f f e r e n t i a l .

1 6 - 6 - 1 0 6 .  S a m e ;  s t a t e m e n t  o f  p r e f e r e n c e  i n  
r e q u e s t s  f o r  b i d s  a n d  p r o p o s a ls .

1 6 - 6 - 1 0 7 .  S a m e ;  c o n s t r u c t io n  o r  m a i n t e n a n c e  
o f  p u b l i c  s t r u c t u r e s ;  e x c e p t io n  
fo r  m a t e r i a l s  o f  i n f e r io r  q u a l i t y ;  
c o s t  d i f f e r e n t i a l .

1 6 - 6 - 1 0 8 .  G o v e r n i n g  o f  f e d e r a l  f u n d s  b y  f e d e r a l  
la w .

1 6 - 6 - 1 0 9 .  U s e  o f  i n s u r a n c e  f o r  r e b u i l d i n g  
f ir e - d e s t r o y e d  s t a t e  s t r u c t u r e s .

1 6 - 6 - 1 1 0 .  W o r k  h o u r s  o n  p u b l i c  w o r k s ;
e ig h t - h o u r  d a y  l i m i t a t i o n ;  
o v e r t im e ;  e x c e p t io n s .

1 6 - 6 - 1 1 1 .  S a m e ;  p e n a l t y .
1 6 - 6 - 1 1 2 .  C o n t r a c t o r ’s b o n d ;  w h e n  r e q u ir e d ;

c o n d i t i o n s ;  a m o u n t ;  a p p r o v a l ;  
f i l i n g ;  e n f o r c e m e n t  u p o n  
d e f a u l t .

1 6 - 6 - 1 1 3 .  S a m e ;  r i g h t  o f  a c t io n  t h e r e o n ;  n o t ic e  
t o  o b l i g e e ;  i n t e r v e n t io n  b y  
in t e r e s t e d  p a r t ie s ;  p r o  r a t a  d i s ­
t r i b u t i o n .

1 6 - 6 - 1 1 4 .  S a m e ;  r e q u i r i n g  n e w  o r  a d d i t i o n a l  
b o n d ;  f a i l u r e  t o  f u r n i s h .

1 6 - 6 - 1 1 5 .  S a m e ;  l i m i t a t i o n  o f  a c t io n s .
1 6 - 6 - 1 1 6 .  F i n a l  s e t t l e m e n t  w it h  a n d  p a y m e n t  

t o  c o n t r a c t o r ;  r e q u ir e d  n o t ic e s .
1 6 - 6 - 1 1 7 .  S a m e ;  p r e r e q u is i t e  f i l i n g  o f  

c o n t r a c t o r ’s  s t a t e m e n t  o f  
p a y m e n t ;  d i s p u t e d  c l a i m s .

S e c .
1 6 - 6 - 1 1 8 .  U n l a w f u l  in t e r e s t  o f  o f f ic e h o ld e r s  i n  

p u b l i c  c o n t r a c t s  o r  w o r k s ; 
e x c e p t io n .

A r t i c l e  2 .  P r e f e r e n c e  f o r  S t a t e  L a b o r e r s

1 6 - 6 - 2 0 1 .  S h o r t  t i t l e .
1 6 - 6 - 2 0 2 .  D e f i n i t i o n s .
1 6 - 6 - 2 0 3 .  R e q u i r e d  r e s id e n t  l a b o r  o n  p u b l i c  

w o r k s  p r o je c t s ;  e x c e p t i o n ;  l is t  o f  
r e s id e n t s .

1 6 - 6 - 2 0 4 .  E m p l o y e e s  n o t  c o v e r e d  b y  p r o v is io n s .
1 6 - 6 - 2 0 5 .  E n f o r c e m e n t .
1 6 - 6 - 2 0 6 .  F a i l u r e  t o  e m p l o y  s t a t e  l a b o r e r s ;  

p e n a l t y .

A r t i c l e  3 .  P u b l i c  P r i n t i n g  C o n t r a c t s

1 6 - 6 - 3 0 1 .  P r e f e r e n c e  fo r  r e s id e n t  b id d e r s ;  
e x c e p t io n ;  
v i o l a t i o n .

" r e s id e n t ”  d e f i n e d ;

A r t i c l e  4 . P u b l i c  F a c i l i t y  L i f e - C y c l e  C o s t  
A n a l y s e s

1 6 - 6 - 4 0 1 .  D e f i n i t i o n s .
1 6 - 6 - 4 0 2 .  L i f e - c y c le  c o s t s ; c o s t s  i n c l u d e d ;  a l t e r ­

n a t i v e  c o m p u t a t io n s .
1 6 - 6 - 4 0 3 .  S a m e ;  a n a ly s e s .

A r t i c l e  5 .  A c c e s s i b i l i t y  o f  H a n d i c a p p e d  t o  
P u b l i c  B u i l d i n g s

1 6 - 6 - 5 0 1 .  B u i l d i n g  p l a n s  a n d  s p e c i f i c a t io n s ;
r e q u ir e d  f a c i l i t i e s ;  e le v a t o r s ;  
c u r b  r a m p s ;  i n s p e c t i o n s ;  e x c e p ­
t i o n s .

1 6 - 6 - 5 0 2 .  S a m e ;  s t a t e  f ir e  m a r s h a l ;  r e v ie w  a n d  
a p p r o v a l .

1 6 - 6 - 5 0 3 .  S a m e :  s a m e ;  r u l i n g  a n d  d e t e r m i n a ­
t i o n ;  f i l i n g  o f  w r it t e n  o b j e c t i o n .

1 6 - 6 - 5 0 4 .  S a m e ;  h e a r i n g  o n  o b j e c t i o n ;  f i n a l  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n ;  
j u d i c i a l  r e v ie w .

f
f t

A R T I C L E  1. P U B L I C  W O R K S  A N D  C O N T R A C T S

§ 16-6-101. Definitions.

(a) As used in  th is  act l§§ 16-6-101 th rough 16-6-118]:
(i) "Resident”  means;

(A ) A ny  person who has been a bona fide res iden t o f the s ta te fo r 
one (1) yea r o r more im m ed ia te ly  p r io r to b idd ing  upon the con tract;
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C. Any public body may extend the term  o f an ex is ting  contract fo r services 
to a llow  completion o f any work undertaken but not completed du rin g  the 
o r ig in a l te rm  o f the contract.

D. An in dus tr ia l development a u th o r ity  may en te r in to  contracts without 
com petition w ith  respect to any item  o f cost o f "a u th o r ity  fa c ilit ie s " or 
" fa c ilit ie s " as defined in 8 15.1-1374 (d) and (e) o f th is  Code.

E. The Departm ent o f A lcoholic Beverage Contro l may procure alcoholic 
beverages w ith o u t com petitive sealed b idd ing or com petitive negotiation. 
(1982, c. 647.)

§ 11-46. P re q u a lif ic a t io n . —  Prospective contractors may be prequalified 
fo r p a rt ic u la r types o f supplies, services, insurance or construction, and con­
s ide ra tion  o f bids o r proposals lim ite d  to prequa lified contractors. Any 
p requa lifica tion  procedure sha ll be established in w r it in g  and su ffic ie n tly  in 
advance o f its  im p lem en ta tion  to a llow  po ten tia l contractors a fa ir  opportun ity 
to complete the process. (1982, c. 647.)

§ 11-46.1. D e b a rm en t. —  Prospective contractors may be debarred from 
con trac ting  fo r p a rt ic u la r types o f supplies, services, insurance or construction, 
fo r specified periods o f tim e. Any debarment procedure sha ll be established in 
w r it in g  fo r state agencies and in s titu tio n s  by the agency or agencies the Gover­
no r may designate, and fo r po lit ica l subdiv is ions by th e ir govern ing bodies, 
A ny  debarm ent procedure may provide fo r debarment on the basis o f a 
con tractor's unsatis fac to ry performance fo r a pub lic body. (1982, c. 647.)

§ 11-47. P re fe re n ce  fo r  V ir g in ia  p ro d u c ts  and  f irm s . —  A. In  the case 
o f a tie  bid, preference sha ll be g iven to goods, services and construction pro­
duced in  V irg in ia  or provided by V irg in ia  persons, firm s  or corporations, i f  such 
a choice is ava ilab le ; o therw ise the tie  sha ll be decided by lot.

B. Whenever any b idder is a res iden t o f any o ther state and such state under 
its  laws a llows a res ident con tractor o f th a t state a preference, a like  preference 
may be a llowed to the lowest responsible b idder who is a resident o f V irg in ia . 
(1982, c. 647.)

§ 11-48. P a r t ic ip a t io n  o f  sm a ll bus inesses and  bus inesses ow ned  by 
w om en  a n d  m in o r it ie s . —  A ll pub lic  bodies may establish programs consis­
te n t w ith  a ll provisions o f th is  chapter to fa c ilita te  the pa rtic ipa tio n  o f small 
businesses and businesses owned by women and m ino ritie s  in procurement 
transactions. Such programs sha ll be in  w r it in g , and may include cooperation 
w ith  the S ta te O ffice o'. M in o r ity  Business En terprise , the U n ited  States Small 
Business A dm in is tra tio n , and o the r pub lic  or p riva te  agencies. (1982, c. 647.)

§ 11-49. Use o f  b ra n d  nam es. — Unless otherw ise provided in  the in v ita ­
tion  to bid, the name o f a ce rta in  brand, make o r m anu fac tu re r does not res tric t 
bidders to the specific brand, make or m anu fac tu re r named; i t  conveys the 
general s ty le , type, character, and q u a lity  o f the a rtic le  desired, and any artic le  
wh ich the pub lic body in  its  sole d iscre tion determ ines to be the equal o f tha t 
specified, considering q u a lity , workm ansh ip , economy o f operation, and su it­
a b ility  for the purpose intended, sha ll be accepted. (1982, c. 647.)

§ 11-50. C om m en ts  c o n c e rn in g  s p e c if ic a tio n s . — Every pub lic  body 
aw ard ing  pub lic  contracts sha ll estab lish procedures whereby comments con­
cern ing specifications or o the r prov is ions in  In v ita tio n s  to B id or Requests for 
Proposal can be received and considered p r io r to the tim e set for receipt o f bids 
or proposals o r award o f the contract. 11982, c. 647.)

§ 11-46 COM' OK VIKCINIA $ Ll-Sg
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§ 16 - 6- 1 01 WYOM ING ST A T U T E S  1977 § 16 - 6- 1 0 1

C H A P T E R  6 

P u b l i c  P r o p e r t y

A r t i c l e  1 .  P u b l i c  W o r k s  u n c i  C o n t r a c t s

S e c .
1 6 - 6 - 1 0 1 .  D e f i n i t i o n s .
1 6 - 6 - 1 0 2 .  P r e f e r e n c e  fo r  r e s id e n t  c o n t r a c t o r s ;

l i m i t a t i o n  w it h  r e f e r e n c e  t o  
lo w e s t  b i d .

1 6 - 6 - 1 0 3 .  L i m i t a t i o n  o n  s u b c o n t r a c t i n g  b y  
r e s id e n t  c o n t r a c t o r s .

1 6 - 6 - 1 0 4 .  P r e f e r e n c e  f o r  s t a t e  l a b o r  a n d  m a t e ­
r i a l s :  p u b l i c  c o n t r a c t s .

1 6 - 6 - 1 0 5 .  S a m e ;  p u b l i c  p u r c h a s e s ;  e x c e p t io n  
f o r  a r t ic le s  o f  i n f e r i o r  q u a l i t y ;  
c o s t  d i f f e r e n t i a l .

1 6 - 6 - 1 0 6 .  S a m e ;  s t a t e m e n t  o f  p r e f e r e n c e  i n  
r e q u e s t s  fo r  b i d s  a n d  p r o p o s a ls .

1 6 - 6 - 1 0 7 .  S a m e ;  c o n s t r u c t io n  o r  m a i n t e n a n c e  
o f  p u b l i c  s t r u c t u r e s ;  e x c e p t io n  
f o r  m a t e r i a l s  o f  i n f e r i o r  q u a l i t y ;  
c o s t  d i f f e r e n t i a l .

1 6 - 6 - 1 0 8 .  G o v e r n i n g  o f  f e d e r a l  f u n d s  b y  f e d e r a l  
la w .

1 6 - 6 - 1 0 9 .  U s e  o f  i n s u r a n c e  f o r  r e b u i l d i n g  
f i r e - d e s t r o y e d  s t a t e  s t r u c t u r e s .

1 6 - 6 - 1 1 0 .  W o r k  h o u r s  o n  p u b l i c  w o r k s ;
e i g h t - h o u r  d a y  l i m i t a t i o n ;  
o v e r t i m e ;  e x c e p t io n s .

1 6 - 6 - 1 1 1 .  S a m e ;  p e n a l t y .
1 6 - 6 - 1 1 2 .  C o n t r a c t o r ' s  b o n d ;  w h e n  r e q u i r e d ;

c o n d i t i o n s ;  a m o u n t ;  a p p r o v a l ;  
f i l i n g ;  e n f o r c e m e n t  u p o n  
d e f a u l t .

1 6 - 6 - 1 1 3 .  S a m e ;  r i g h t  o f  a c t i o n  t h e r e o n ;  n o t ic e  
t o  o b l i g e e ;  i n t e r v e n t io n  b y  
in t e r e s t e d  p a r t ie s ;  p r c  r a t a  d i s ­
t r i b u t i o n .

1 6 - 6 - 1 1 4 .  S a m e ;  r e q u i r i n g  n e w  o r  a d d i t i o n a l  
b o n d ;  f a i l u r e  t o  f u r n i s h .

1 6 - 6 - 1 1 5 .  S a m e ;  l i m i t a t i o n  o f  a c t io n s .
1 6 - 6 - 1 1 6 .  F i n a l  s e t t l e m e n t  w it h  a n d  p a y m e n t  

t o  c o n t r a c t o r ;  r e q u i r e d  n o t ic e s .
1 6 - 6 - 1 1 7 .  S a m e ;  p r e r e q u is i t e  f i l i n g  o f  

c o n t r a c t o r ' s  s t a t e m e n t  o f  
p a y m e n t ;  d i s p u t e d  c l a i m s .

S e c .
1 6 - 6 - 1 1 8 .  U n l a w f u l  in t e r e s t  o f  o f f i c e h o ld e r s  i n  

p u b l i c  c o n t r a c t s  o r  w o r k s ; 
e x c e p t io n .

A r t i c l e  2 .  P r e f e r e n c e  f o r  S t a t e  L a b o r e r s

1 6 - 6 - 2 0 1 .  S h o r t  t i t l e .
1 6 - 6 - 2 0 2 .  D e f i n i t i o n s .
1 6 - 6 - 2 0 3 .  R e q u i r e d  r e s id e n t  l a b o r  o n  p u b l i c  

w o r k s  p r o je c t s ; e x c e p t i o n ;  l i s t  o f  
r e s id e n t s .

1 6 - 6 - 2 0 4 .  E m p l o y e e s  n o t  c o v e r e d  b y  p r o v is io n s .
1 6 - 6 - 2 0 5 .  E n f o r c e m e n t .
1 6 - 6 - 2 0 6 .  F a i l u r e  t o  e m p l o y  s t a t e  la b o r e r s ;  

p e n a l t y .

A r t i c l e  3 .  P u b l i c  P r i n t ' r . s  C o n t r a c t s

1 6 - 6 - 3 0 1 .  P r e f e r e n c e  f o r  r e s id e n t  b id d e r s ;
e x c e p t i o n ;  " r e s i d e ! / " d e f i n e d ;  
v i o l a t i o n .

A r t i c l e  4 . P u b l i c  F a c i l i t y  L i f e - C y c l e  C o s t  
A n a l y s e s

1 6 - 6 - 4 0 1 .  D e f i n i t i o n s .
1 6 - 6 - 4 0 2 .  L i f e - c y c le  c o s t s ; c o s t s  i n c l u d e d ;  a l t e r ­

n a t i v e  c o m p u t a t io n s .
1 6 - 6 - 4 0 3 .  S a m e ;  a n a ly s e s .

A r t i c l e  5 .  A c c e s s i b i l i t y  o f  H a n d i c a p p e d  t o  
P u b l i c  B u i l d i n g s

1 6 - 6 - 5 0 1 .  t . ' i l d i n g  p l a n s  a n d  s p e c i f i c a t io n s ;
r e q u ir e d  f a c i l i t i e s ;  e le v a t o r s ;  
c u r b  r a m p s ;  i n s p e c t i o n s ;  e x c e p ­
t io n s .

1 6 - 6 - 5 0 2 .  S a m e ;  s t a t e  f ir e  m a r s h a l ;  r e v ie w  a n d  
a p p r o v a l .

1 6 - 6 - 5 0 3 .  S a m e ;  s a m e ;  r u l i n g  a n d  d e t e r m i n a ­
t i o n ;  f i l i n g  o f  w r it t e n  o b j e c t i o n .

1 6 - 6 - 5 0 4 .  S a m e ;  h e a r i n g  o n  o b j e c t i o n ;  f i n a l  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n ;  
j u d i c i a l  r e v ie w .

A R T I C L E  1. P U B L I C  W O R K S  A N D  C O N T R A C T S

§ 16-6-101. Definitions.

(a) As used in  th is  act l§§ 16-6-101 th rough  16-6-118]:
(i) "R es iden t”  means:

(A ) A n y  person who has been a bona fide res iden t o f the state fo r 
one (1) yea r or more im m ed ia te ly  p r io r to b idd ing  upon the con tract;
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S 16-6-101 § 16-6-102 CITY, COU NTY,  S TA TE AND LOCAL POWERS 5 16-6-103

I in t e r e s t  o f  o t l i c e h o l d e r s  i n  
l i e  c o n t r a c t s  o r  w o r k s ; 
i p t i o n .

•cnee for S ta te  L aborers

l e .
■ns.
I r e s id e n t  l a b o r  o n  p u b l i c  
k s  p r o je c t s ; e x c e p t i o n ;  l i s t  o f  
d e n t s .
e s  n o t  c o v e r e d  b y  p r o v is io n s ,  
l e n t .
t o  e m p l o y  s t a t e  la b o r e r s ;  

i l t y .

lie P rin ting  C on tracts

: e  f o r  r e s id e n t  b i d d e r s ;  
p t i o n ;  " r e s id e n t "  d e f i n e d ;  
i t i o n .

F acility  L ife-C ycle  C ost  
Vnalyses

n s .
> c o s t s ; c o s t s  i n c l u d e d ;  a l t e r -  
v e  c o m p u t a t io n s .  
ia ly s e s .

bility  o f  H a n d ica p p ed  to  
ic B uild ings

p l a n s  a n d  s p e c i f i c a t i o n s ;  
,d  f a c i l i t i e s ;  e le v a t o r s ;  
Im p s ; i n s p e c t i o n s ;  e x c e p -

it e  f ir e  m a r s h a l ;  r e v ie w  a n d  
o v a l .
m e ;  r u l i n g  a n d  d e t e r m i n a -  

f i l i n g  o f  w r it t e n  o b j e c t i o n ,  
j a r i n g  o n  o b j e c t i o n ;  f i n a l  
i n i s t r a t iv e  d e t e r m i n a t i o n ;  
d a l  r e v ie w .

O N T R A C T S

:8]:

s iden t o f the state fo r 
ng upon the con tract;

I I

(.(•

(B) A pa rtne rsh ip  or association, each member o f which has been 
a bona fide resident o f the s ta te for one (1) year or more im m ed ia te ly  
p r io r to b idd ing  upon the contract;

(C) A  corpora tion wh ich has been organized under the laws o f the 
state and has been in  existence in the state fo r one (1) yea r o r more 
im m ed ia te ly  p r io r to b idd ing  upon the con tract and wh ich has its  
p rinc ipa l office and place o f business w ith in  the state.

( ii)  "T h is  ac t" means W.S. 16-6-101 th rough 16-6-118. (Laws 1939, ch.
50, § 4; C.S. 1945, § 22-510; W.S. 1957, § 9-663; Laws 1961, ch. 152, § 1;
W.S. 1977, § 9-8-301; Laws 1982, ch. 62, § 3.)

E d i t o r ' s  n o t e s .  —  T h e r e  i s  n o  s u b s e c t io n  ( b )  
i n  t h is  s e c t io n  a s  i t  a p p e a r s  i n  t h e  p r i n t e d  a c t s .

A p p l i e d  i n  H a r d i n g  v .  S t a t e .  4 7 8  P . 2 d  6 4  
( W y o .  1 9 7 0 ) .

Q u o t e d  i n  G a l e s b u r g  C o n s t r .  C o .  v .  B o a r d  o f  
T r u s t e e s .  6 4 1  P . .2 d  7 4 5  ( W y o .  1 9 8 2 ) .

§ 16-8-102. Preference for resident contractors; limitation 

with reference to lowest bid.

Whenever a con trac t is le t by the state, any departm en t thereof, o r any 
county, c ity , town, school d is tr ic t o r o the r pub lic  corporation o f the s ta te fo r the 
erection, construction, a lte ra tio n  or repa ir o f any pub lic b u ild in g , o r o the r 
pub lic s tru c tu re , o r fo r m ak in g  any add ition  thereto , o r for any pub lic  w o rk  or 
improvements, the con trac t sha ll be le t, i f  advertisem ent fo r bids is no t 
requ ired, to a res iden t o f the state. I f  advertisem ent fo r bids is requ ired  the 
contract sha ll be le t to the responsible res ident m ak ing  the lowest b id  i f  the 
resident’s b id is no t more than five  percent (5%) h ighe r than th a t o f the lowest 
responsible nonresident b idder. (Laws 1939, ch. 50, § 1; C.S. 1945, § 22-507; 
W.S. 1957, § 9-664; W.S. 1977, § 9-8-302; Laws 1982, ch. 62, § 3.)

S e c t i o n  i s  r a t i o n a l l y  r e l a t e d  t o  t h e  
a d v a n c e m e n t  o f  a  l e g i t i m a t e  s t a t e  i n t e r e s t  
o f  e n c o u r a g i n g  l o c a l  i n d u s t r y .  G a l e s b u r g  
C o n s t r .  C o .  v .  B o a r d  o f  T r u s t e e s ,  6 4 1  P . 2 d  7 4 5  
( W y o .  1 9 8 2 ) .

A n d  c o n s t i t u t i o n a l .  —  T h i 3  s e c t io n  d o e s  n o t  
v io la t e  a r t .  1 ,  § 3 ,  W y o .  C o n s t . ,  a r t .  1 ,  § 6 ,  W y o .  
C o n s t . ,  a r t .  1 ,  §  3 4 ,  W y o .  C o n s t . ,  o r  U . S .  C o n s t . ,  
a m e n d .  1 4 .  G a l e s b u r g  C o n s t r .  C o .  v .  B o a r d  o f  
T r u s t e e s .  6 4 1  P . 2 d  7 4 5  ( W y o .  1 9 8 2 ) .

A p p l i e d  i n  H a r d i n g  v .  S t a t e ,  4 7 8  P . 2 d  6 4  
( W y o .  1 9 7 0 ) .

L a w  r e v i e w s .  —  F o r  c o m m e n t ,  " C o m p e t i t i v e

B i d d i n g  o n  P u b l i c  W o r k s  i n  W y o m i n g :  D e t e r ­
m i n a t i o n  o f  R e s p o n s i b i l i t y  a n d  P r e f e r e n c e ,"  s e e  
1 1  L a n d  &  W a t e r  L .  R e v .  2 4 3  ( 1 9 7 6 ) .

A m .  J u r .  2 d ,  A L R  a n d  C . J . S .  r e f e r e n c e s .  
—  L a b o r  c o n d i t i o n s  o r  r e l a t io n s  a s  f a c t o r  i n  
d e t e r m i n i n g  w h e t h e r  p u b l i c  c o n t r a c t  s h o u l d  b e  
l e t  to  lo w e s t  b i d d e r ,  1 1 0  A L R  1 4 0 6 .

D e t e r m i n a t io n  o f  a m o u n t  i n v o l v e d  i n  
c o n t r a c t  w i t h i n  s t a t u t o r y  p r o v is io n s  r e q u i r i n g  
p u b l i c  c o n t r a c t s  i n v o l v i n g  s u m s  e x c e e d i n g  s p e c ­
i f i e d  a m o u n t  to  b e  le t  to  lo w e s t  b i d d e r ,  3  A L R 2 d  
4 9 8 .

Ill'

§ 16-6-103. Limitation o n  subcontracting b y  resident 

contractors.

A  successful res ident b idder sha ll not subcontract more than tw en ty  percent 
(20%) o f the w o rk  covered by h is con trac t to nonresident contractors. (Laws 
1939, ch. 50, § 2; C.S. 1945, § 22-508; W.S. 1957, S 9-665; W.S. 1977, 
§ 9-8-303; Laws 1982, ch. 62, § 3.)

75



§ 16-6-10*’ W YOM IN G S T A T U T E S  1977 S 1 6 - 6 - 1 0 6

§ 16-6 04. Preference for state labor a n d  materials; public 

contracts.

Resident W yom ing laborers, workm en and mechanics sha ll be used upon a il 
w ork enumerated in W.S. 16-6-102 whenever possible and any contract le t 
sha ll so provide. W yom ing m a te ria ls  and products o f equal q u a lity  and 
de s irab ility  sha ll have preference over m a te ria ls  or products produced outside 
the state. (Laws 1939, ch. 50 J  3; C.S. 1945, § 22-509; W.S. 1957, § 9-666; W.S. 
1977, § 9-8-304; Laws 1982, ch. 62, § 3.)

Am . J u r . 2d, ALR and C .J.S . referen ces , preferred in government contracts, 58 ALR Fed 
— Requirement of Buy American Act (41 USCS 312.
§§ lOa-lOdi that American made articles be

§ 16-6-105. S a m e ;  public purchases; exception for ar ticles of 

inferior quality; cost differential.

Every board, commission o r o the r govern ing body o f any state in s titu t io n , 
and every person ac ting  as pu rchas ing agent fo r the board, commission or o the r 
govern ing body o f any state in s t itu t io n  o r depa rtm en t, and every county, 
m un ic ipa lity , school d is tr ic t and com m un ity  college d is tr ic t, sha ll prefer in  a ll 
purchases fo r supplies, m a te r ia l, equ ipm ent, m ach ine ry and provisions to be 
used in  the maintenance and upkeep o f th e ir  respective in s titu tio n s , supplies, 
m a teria ls , equipment, m ach ine ry and provis ions produced, manufactured or 
grown in  th is  state, and supplies, m a te ria ls , equ ipm ent, m ach ine ry and p rov i­
sions supplied by a res ident o f the state, competent and capable to provide 
service fo r the supplies, m a te ria ls , equ ipm ent, m ach ine ry and provisions 
w ith in  the s ta te o f W yom ing. Preference sha ll no t be gran ted fo r a rtic les o f 
in fe r io r q u a lity  to those offered by com petito rs outside o f the state, bu t a 
d iffe re n tia l o f no t to exceed five  percent (5%) may be a llowed in  cost on the 
W yom ing m a te ria ls , supplies, equipment, m ach ine ry and provis ions o f q u a lity  
equal to those o f any o the r s ta te en fo rc ing  or hav ing  a d iffe re n tia l [fo r] 
"ou t-o f-s ta te " m a te ria ls , supplies, equ ipm ent, m ach ine ry and provisions. 
(Laws 1931, ch. 50, § 1; R.S. 1931, § 108-301; C.S. 1945, § 19-1501; W.S. 1957, 
§ 9-667; Laws 1969, ch. 188, § 1; W.S. 1977, § 9-8-305; Laws 1982, ch. 62, § 3.)

§ 16-6-106. S a m e ;  statement of preference in requests for 

bids a n d  proposals.

A ll requests fo r bids and proposals for m a te ria ls , supplies, equipment, 
m achinery and provis ions fo r the construction , m a intenance and upkeep o f 
every state, county, m un ic ipa l, com m un ity  college d is tr ic t or school d is tr ic t 
in s titu t io n  sha ll con ta in the words "preference is hereby g iven to m a teria ls , 
supplies, equipment, m ach ine ry and prov is ions produced, manufactu red, 
supplied or g rown in  W yom ing, q u a lity  be ing equal to a rtic le s  offered by the 
competitors outside o f the sta te ” . (Laws 1931, ch. 50, 5 2; R.S. 1931, § 108-302;
C.S. 1945, § 19-1502; W.S. 1957, 8 9-668; Laws 1969, ch. 188, § 2; W.S. 1977,



Minnesota
1 6 .0 7 2  D E P A R T M E N T  O F  A D M I N I S T R A T I O N

16.072 PREFERENCE FOR MINNESOTA CONTRACTORS, LABOR, A ND 
MATERIALS.

Subdivision 1. Definitions. F o r  ihe. purposes of this section, the following 
terms have the meanings given' them: . I

(a) “ M unicipality” has the meaning assigned to it in section 47 1.345, subdivi­
sion I; ,

(b ) “Public agency" includes all state agencies, the University o f Minnesota, 
the state university board, and the state board for com m unity colleges:

(c )  “ Resident” means;'];
(1) any individual who has been a resident o f M innesota for one year or more 

immediately prior to bidding on o r perform ing work under the contract:
,- (2) a n y  partnership or association whose m em bers.have been residents o f 

M innesota for one year or more immediately prior to bidding on or performing 
work under the contract; and

(3) a corporation, incorporated in M innesota, which .has been in existence for 
one year o r more immediately prior to bidding on or performing work under the 
contract, or which has its principal place o f business in M innesota: and

(d) “State agency" means an agency as defined in section 14.02, subdivision 2.
. Subdi 2. . Resident contractors preferred.. Notw ithstanding any other, law. to

the contrary, any contract awarded by. a public, agency  for the’engineering services., 
erection, construction, alteration, or, repair o f.any pu b lic building or. structure, o r  
for any public work or im provem ent for w hich com petitive bidding is n’o.i required 
by law, musi: be awarded to a1 M innesota • residents If. com petitive bidding is 
required by law, the con tract must be awarded to the resident making the lowest 
responsible'Bid if the resident’s bid is norim ore than ten'percent higher thari the 
lowest responsible nonresident bid.''-A  successful resident bidder m ay not subcon­
tract more than;20 percen t.o f the work covered by 'th e  contract to nonresident 
subcontractors..'" "J •' v r  u

Subd. 3. Minnesota, labor preferred. A ll contracts subject to subdivision 2 
m ust require that, wherever possible, resident laborers, workers, and m echanics be. 
used/tb perform  all work covered by the contract.

Subd. 4. Preference subject to federal law. T h e  provisions of'this.’section are' 
subject to applicable laws o f the United States and regulations o f federal agencies 
governing the use and paym ent o f funos. granted or advanced by the United States 
in connection  with public works contracts.

7. History: 1983 c;33&st\  \  •. \ . '
 ̂OTH: This section, as addod by Laws 1983. chapter 336, section I, b repealed effective June 30. 1985. Sec Laws 1983, chapter 

336̂ jjctioo J. .*: TvS.': /•*; *̂'<7 * * * . »* * • * c*i '. ;

Subdivision L .  Definitions. A s  used in .th is;seciion, the following terms have 
the meanings given them: ”  ’ '

(a) “ Public agency” has. the meaning.assigned to it in section 16.072,. subdivi­
sion I, .clause (b ) and includes any con tractor acting.pursuaht to a con tract with a 
public agency; •     '

,. .(b ) “ M a terials” means any .gopds, supplies, equipm ent or any pother tangible 
products or materials, including foods; V.""'* “ ' - .

' Ctt

J

J.
i6’0721 PREFERENCE F O R ' M N N E S O T A  A N D  AMERICAN: MAJDE iMATE- f
RIALS. . ,.j i.n..., ,..r, ... • , .- ..!• ■ . , • . i. a

( c )  “M anufactured” means mined, grown, produced, manufactured, fabricated A 
or assembled; • v > "• . ;K -



• : s s ,  B o n d s ,  e t c .

D E C IS IO N S
I '-I

the fact that the instruction  was a cor- £  
rect statem ent o f  the law. T h e  court 
should  not have g iven  it w ithout fur- 
‘thcr exp la in in g  how  M ississippi law 
relates to the federal o ffen se  o f  mail 
fraud, s in ce  the v io lation  o f  M ississippi 
law did not ip so  facto con stitu te  a 
violation  o f  the federal m ail fraud stat­
ute. U n ited  States v W ash in gton  (1982 , 
C A 5 M iss) 688  F2d 9 5 3 .

:h 496, § 1; 1975, ch. 331; 1978, 
tws, 1980, ch 440, § 28, eff from

-37. Repealed by Laws, 1980, 
;er January 1, 1981.

group purchase programs by

trustees of any hospital owned 
•ly or jointly by one or more 
districts or election districts, or 
ize by resolution the organiza- 
ticipation in, a group purchase 
state hospitals and/or institu- 
pitals that are exempt oreganiz- 
of the United States Internal 
>r designation as -uch under 
evenue Code, for the purchase 
it appears to said board of 
program could or would affect 
rations. Hospitals participating 
purchasing supplies and equip- 
be in compliance with section

507; 1980 , ch. 4 4 0 , § 11; 1982 , ch . 
p ro v ed  A p ril 6, 1982).

r su pp lies and equ ip m ent purchased  
ns, see  § 3 1 - 7 -1 3 .

426 § 1; 1974, ch. 541, § 1; 
191; 1977, ch 423; 1980, ch. 
ch. 440, § 28, eff from and

(9 Miu Supp]

Mississippi
P u b l i c  P u r c h a s e s §31-7-49

§ 31—7—41. [Am Laws, 1975, ch. 470 §2] Repealed by Laws, 
1980, ch. 440, § 28, eff from and afterjanuary 1, 1981.

§ 31-7—43. (Am Laws 1975, ch. 470 §3] Repealed by Laws, 
1980, ch. 440, § 28, eff from and afterjanuary 1, 1981.

§31—7—45- R epea led  by Laws, 1980, ch. 440, §28 eff from 
and afterjanuary 1, 1981.

§ 31—7—47. Preference to resident contractors.
In the letting of public contracts, preference shall be given to 

resident contractors, and a nonresident bidder domiciled in a state 
having laws granting preference to local contractors shall be 
awarded Mississippi public contracts only on the same basis as the 
nonresident biuder’s state awards contracts to Mississippi contrac­
tors bidding under similar circumstances. Resident contractors 
actually domiciled in Mississippi, be they corporate, individuals or 
partnerships, are to be granted preference over nonresidents in 
awarding of contracts in the same manner and to the same extent 
as provided by the laws of the state of domicile of the nonresident. 
SO U R C E S : L aw s, 1980 , ch . 4 4 0 , § 12, e f f  fro m  a n d  a f te r ja n u a r y  1, 1981.

E d ito r ’s  N o te —
S ection  2 9  o f  C hapter 4 4 0 . Laws. 1980 provides as follow s:
SE C T IO N  29 . T h is act shall take effect and b e  in force  from  and after January  

1, 1981.

C ro ss re feren ces—
As to authorization to contract with industries w ith respect to so lid  or hazard­

ou s waste treatm ent projects, s e e  §§ 1 7 -1 7 -1 0 5 , 1 7 -1 7 -1 2 1 .

§ 31-7—48. [En, Laws, 1973, ch. 426, § 1] Repealed by Laws, 
1980, ch. 440, § 28, eff from and afterjanuary 1, 1981.

§31—7—49. Purchases under contract.
In placing orders for purchases under bids received and con­

tracts av/arded under the provisions of this chapter, the governing 
authority, by orders entered on its minutes, may authorize its 
members, or agents designated by its order, to place orders for 
the purchase of such supplies and materials from time to time 
during the period covered by the contract, as such supplies and 
materials are needed. Claims for such supplies so ordered by an 
individual board member or other duly authorized agent shall not 
be allowed and paid by the board until such claims shall have been 
approved in writing by the individual board member or agent who 
ordered such supplies.

[9 Miu Supp] 299



S o u t h  D a k o t a

5-19-5. R estrictions on subcontracting to nonresidents.
5-19-6. C ontractors to prefer South Dakota labor and m aterials.
5-19-7. C onflicting fed era l ru les govern on subsid ized projects.
5-19-8. C ontracts in  vio lation  void.
5-19-9. Severab ility  o f  provisions.

5-19-1 PUBLIC PROPERTY. PURCHASES AND CONTRACTS

C R O SS-R E FE R E N C E

S tate  purchases, residentia l prefer­
ence i n , § 5-23-13.

5-19-1. P re fe rence fo r  South D ako ta  produc ts in  pub lic  pu r­
chases.— E ve ry  comm ission, board, com m ittee , officer, o r o the r 
gove rn ing  body o f th is  s ta te  o r o f any coun ty , tow nsh ip , school 
d is tr ic t , c i ty  o r town , and every person a c tin g  as con tra c tin g  or 
pu rchas ing agen t fo r  any such commission, board, com m ittee , officer 
o r o the r gove rn ing  body sha ll p rov ide in  i ts  specifications fo r  
m a te ria l, p roducts and supplies a specifica tion fo r  th e  fu rn is h in g  o f 
such m a te ria ls , p roduc ts  and supplies w h ich  are found , produced or 
m anu fac tu red  w ith in  th e  s ta te  o f South D ako ta  and b ids sha ll be 
received, under such specification, fo r  such m a te ria ls , p roduc ts  and 
supplies w h ich  are found , produced o r m anu fac tu red  w ith in  the 
s t" t?  o f South D akota .

Source: SL  1939, ch 241, § 1; SDC A lien s, con stitu tio n a lity  o f  enact- 
Supp 1960, § 65.0706. m ent or reg u la tio n  forb idding or re-

, .  s t r id in g  em ploym ent o f  a lien s in
Collateral R eferences. public em ploym en t or on public

65 A m Jur 2d, Public W orks and works, 38 A LR  3d 1213.
Contracts, § 202.

5-19-2. B rand  names no t to be used in  specifica tions fo r  pu r­
chases— N o tice  o f preference in  bids and requests.— A l l requests 
h e rea fte r made fo r  b ids and proposals fo r  m a te ria ls , products, o r 
supplies to  be purchased a t pub lic  expense sha ll be made in  genera l 
te rm s and b y  genera l specifications and no t by brand, trade  name, 
o r o the r in d iv id u a l m a rk . A l l such, requests and b ids sha ll con ta in 
th e re in  a pa rag raph  in  easily legib le p r in t  re ad ing  as fo llow s : “ B y  
v ir tu e  o f s ta tu to ry  a u th o r ity  preference w i l l  be g iven to  m a te ria ls , 
products, and supplies found  o r produced w ith in  the s ta te  o f South 
D ako ta .”

Source: SL 1939, ch 241, § 2; SDC  
Supp 1960, § 65.0706.

5-19-3. R es iden tia l preference in  con tra c ts  fo r  pub lic  w orks , im ­
provements o r purchases— Percentage d iffe re n tia l.— W henever a 
con trac t is  le t b y  th e  s ta te  o r depa rtm en t th e reo f, o r any county, 
c ity , town , school d is tr ic t ,  o r o the r pub lic  co rpo ra tio n  o f  th e  s ta te 
o f South D ako ta  fo r  th e  erection, cons tru c tion , a lte ra tio n  o r re pa ir 
o f any pub lic  b u ild in g  o r o the r s tru c tu re  o r  fo r  m ak ing  any addi-
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RESID" ""'AL PREFERENCE IN PUBLIC CONTRACTS 5-19-G

tio n  the re to , o r fo r  an y  pub lic  w o rk  o r im p rovem en t o r fo r  the 
purchase o f any goods, merchandise, supplies o ^e qu ipm en t o f any 
cha racte r, such con tra c t sha ll be le t to the  lowest responsible 
re s iden t b idde r, p rov ided th a t a res iden t b idde r m ay be a llowed a 
pre ference on any such con tra c t as aga inst the  b id  o f any b idde r 
fro m  any o th e r s ta te  en fo rc in g  o r hav ing  a preference fo r  res iden t 
b idders equal to  such preference.

Source: SL  1951, ch 473, § 1; 1957, as am ended by ch 125, SL  1974, there  
ch 501; SD C Supp 1960, §65.0707. is on ly  one type o f school d istrict.

C om m ission N ote .
The code com m ission  has deleted  

from  th is section  a  reference to h igh  
school d istr icts . U nder Chapter 13-5,

Opinion of A ttorney General.
R esp onsib ility  o f  bidder and quality  

o f m aterials used to  be considered, 
R eport 1965-66, p. 128.

5-19-4. Persons e n title d  to  re s iden tia l preference.— As used in  
th is  chap te r, the  w o rd  "re s id e n t”  means any person who sha ll have 
been a bona fide re s id en t o f th e  s ta te  fo r  one yea r o r m ore im ­
m ed ia te ly  p r io r  to  b id d ing  upon the  con tra c t; a pa rtn e rsh ip  o r 
associa tion th e  m a jo r ity  o f th e  members o f w h ich  sha ll have been 
bona fide res iden ts  o f th e  s ta te  fo r  one year o r more im m ed ia te ly  
p r io r  to  b id d in g  upon th e  c o n tra c t; a co rpo ra tion  organized under 
th e  laws o f the  s ta te  o f South D ako ta ; a nonres iden t co rpo ra tion  
d u ly  licensed to  do business w ith in  th e  s ta te  o f South D akota , and 
a ll o f w h ich  persons, pa rtne rsh ip s , associations, co rpo ra tions and 
fo re ig n  co rpo ra tions  licensed to  do business w ith in  the s ta te  o f 
Sou th  D ako ta  sha ll have m a in ta ined  a subs tan tia l and bona fide 
place o f business and sha ll have conducted business th e re from  
w ith in  th is  s ta te  fo r  a t least one yea r p r io r  to  the date on w h ich  
a con tra c t was awarded.

Source: SL  1951, ch 473, § 4 ;  SDC  
Supp 1960, § 65.0710.

5-19-5. R es tr ic tio n s  on subcon tra c tin g  to nonresidents.— A  suc­
cessfu l b idde r, re s iden t o r nonresident, sha ll n o t subcon trac t more 
th a n  tw e n ty  pe r cen t o f th e  w o rk  covered b y  h is  con tra c t to  non­
re s iden t subcon trac to rs , p rov ided  th a t res iden t subcon trac to rs  are 
ava ilab le  and a t  com pe titive  prices.

Source: S L  1951, ch 473, § 2; SD C Opinion of A ttorney  G eneral.
Supp 1960, § 65.0708. N oncom pliance by contractor, com ­

pla in t m ade by p a rty  w ronged, Re­
port 1959-60, p. 44.

5-19-6. C on trac ts  to p re fe r South D ako ta  labo r and m a te ria ls . 
— R esiden t South D ako ta  laborers, workm en, and mechanics sha ll 
be used upon a ll w o rk  m entioned in  § 5-19-3 w hereve r possible, and 
any  con tra c t le t sha ll so prov ide , p rov ided fu r th e r  th a t South 
D ako ta  m a te ria ls  and p roduc ts  o f equal q u a lity  and d e s ira b ility
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§ 16-6-107 C ITY , C O UN TY , STATE AND  LO C AL POWERS 8 16-6-109

§ 16-6-107. S a m e ;  construction or m a i n t e n a n c e  of public 

structures; exception for materials of inferior 

quality; cost differential.

A ll pub lic  bu ild in gs , courthouses, pub lic school bu ild ings , pub lic  monuments 
and o the r pub lic  s tru c tu res  constructed in  th is  state sha ll be constructed and 
m a in ta ined  by m a te ria ls  produced or manufactured in  W yom ing i f  W yom ing 
m a te ria ls  are su itab le  and can be fu rn ished in  m arke tab le  quan titie s . 
Preference sha ll no t be gran ted fo r m a te ria ls  o f an in fe r io r q u a lity  to those 
offered by com petito rs outside o f the state, bu t a d iffe re n tia l o f not to exceed 
five percent (5%) may be a llowed in  cost o f W yom ing m a te ria ls  o f equal q u a lity  
as aga inst m a te ria ls  from  states hav ing  or enforc ing a preference ru le  aga inst 
"ou t-o f-s ta te ”  products. (Laws 1931, ch. 50, § 3; R.S. 1931, 8 108-303; C.S. 
1945, § 19-1503; W.S. 1957, 8 9-669; W.S. 1977, 8 9-8-307; Laws 1982, ch. 62, 
§ 3.)

R e p e a l i n g  c l a u s e s .  —  S e c t i o n  4 . c h .  5 0 ,  
L a w s  1 9 3 1 ,  r e p e a l s  a l l  l a w s  a n d  p a r t s  o f  la w s  i n  
c o n f l i c t  w it h  t h a t  a c t .

E f f e c t i v e  d a t e s .  —  S e c t i o n  5 ,  c h .  5 0 ,  L a w s

1 9 3 1 .  m a k e s  t h e  a c t  e f f e c t iv e  f r o m  a n d  a f t e r  
p a s s a g e .  T h e  a c t  b e c a m e  la w  w it h o u t  t h e  s i g n a ­
t u r e  o f  t h e  g o v e r n o r  o n  F e b r u a r y  1 7 ,  1 9 3 1 .

§ 16-6-108. G o v e r n i n g  of federal funds b y  federal law.

The opera tion o f th is  act [88 16-6-101 th rough 16-6-118] upon the le tt in g  o f 
any pub lic  works con trac t above mentioned, in  connection w ith  which , fur.ds 
are g ran ted o r advanced by the U n ited  States o f Am erica , sha ll be subject to 
the effect, i f  any, o f re la ted  laws o f the Un ited States and va lid  ru les and 
regu la tions o f federa l agencies in  charge, govern ing use and payment o f the 
federal funds. (Laws 1939, ch. 50, 8 5; C.S. 1945, 8 22-511; W.S. 1957,8 9-670; 
W S . 1977, § 9-8-308; Laws 1982, ch. 62, 8 3.)

S e v e r a b i l i t y .  —  S e c t i o n  6 ,  c h .  5 0 ,  L a w s  
1 9 3 9 ,  r e a d s :  " I f  a n y  p r o v i s i o n  o f  t h i s  a c t ,  o r  t h e  
a p p l i c a t i o n  t h e r e o f  t o  a n y  p e r s o n  o r  c i r c u m ­
s t a n c e s ,  is  h e l d  i n v a l i d ,  t h e  r e m a i n d e r  o f  t h is  
a c t ,  a n d  ' h e  a p p l i c a t i o n  o f  s u c h  p r o v i s i o n  to  
o t h e r  p 1 r s o n s  o r  c ir c u m s t a n c e s ,  s h a l l  n o t  b e  
a f f e c t e d  t h e r e b y ."

R e p e a l i n g  c l a u s e s .  —  S e c t i o n  7 ,  c h .  5 0 ,  
L a w s  1 9 3 9 ,  r e p e a le d  a l l  la w s  a n d  p a r t s  o f  la w s  
i n  c o n f l i c t  w it h  t h a t  a c t .

E f f e c t i v e  d a t e s .  —  S e c t io n  8 ,  c h .  5 0 ,  L a w s  
1 9 3 9 ,  m a k e s  t h e  a c t  e f f e c t iv e  f r o m  a n d  a f t e r  
p a s s a g e .  A p p r o v e d  F e b r u a r y  1 5 ,  1 9 3 9 .

§ 16-6-109. U s e  of insurance for rebuilding fire-destroyed 

state structures.

When bu ild in gs  be long ing to the state are destroyed by fire , the insurance 
on the bu ild in g s  sha ll be collected by the state treasurer. The govern ing board 
o f the s ta te in s t itu t io n  su ffe rin g  the loss by fire  may d raw  on the state tre a ­
su re r fo r the am oun t o f money collected and use the insurance money fo r the 
re bu ild in g  o f the s tru c tu re  destroyed by f ire  if, in  the op in ion o f the govern ing 
board, the s tru c tu re  shou ld be re bu ilt. (Laws 1925, ch. 12, § 1; R.S. 1931, 
§ 108-201; C.S. 1945, § 22-512; W.S. 1957, § 9-6'7l ;  W.S. 1977, § 9-8-309;
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IN T R O D U C T IO N

In 1983, the Minnesota Legislature enacted a n u m b e r  of laws aimed at
encouraging economic growth and job creation in the state. A m o n g  these was a 
law requiring state agencies to give preference to resident contractors in the 
awarding of state construction contracts, and to Minnesota and American
manufacturers in the procuring of goods a n d  materials.

Following the 1983 session, the H o use Research Department undertook a 
research project to develop information on domestic preference laws in Minnesota 
a nd in other states. Specifically, the project involved a review of the available 
literature and public policy arguments o n  the subject of domestic preference 
laws, and a survey and analysis of the provisions of domestic preference laws 
in the various states.

T h e  results of this research project are presented in this Research Report in 
three parts;

o T h e  first part identifies and describes different types of domestic
preference laws, and summarizes the basic public policy arguments for 
and against the enactment of s u c h  laws.

o T h e  second part discusses in detail the provisions of the B u y  
Minnesota law.

o T h e  last part consists of a table summarizing the provisions of
domestic preference laws in other states, together with an analysis of 
the type a n d  frequency of preference schemes employed in other 
states.
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I. D O M E S T I C  P R E F E R E N C E  LAWS: D E F I N I T I O N S  A N D  R A T I O N A L E S

A. Definitions

A  domestic preference law is a law which either requires or encourages 
state agencies to purchase goods from or enter into public works contracts 
with residents of the h o m e  state.

T h e  preference is accomplished in various ways, depending up o n  the 
particular scheme adopted b y  the state. T h e  following list defines the 
most c o m m o n  types of state preference laws:

"First a m o n g  equals11 general preference law: A  law which requires the 
state agency to give preference to any in-state supplier whose bid is the
same or substantially the same as that of a n y  out-of-state supplier. Under
such a statutory scheme, the domestic supplier is, in effect, "first among 
equals" to receive state contract awards.

Percentage differential preference law: A  law which requires the state
ag e n c y  to award a contract to a domestic supplier whose bid, though 
higher than that of a nonresident supplier, is within a certain range
permitted b y  law— typically 5%. Such "percentage differential" preference 
laws give domestic suppliers an explicit financial advantage over
nonresident suppliers.

Domestic labor preference law: A  law which requires state agencies
awarding public works or construction contracts to give preference to 
businesses that are either located in the state or that promise to employ 
mainly domestic laborers on the project. T h ese "domestic labor" laws 
range from those which merely require that domestic firms be given a 
preference to those that allow only the use of domestic laborers on state 
construction and public works projects.

Retaliatory preference law: A  law which requires state agencies to give
domestic suppliers preference wh e n  they bid against suppliers from states 
that have domestic preference laws. T h e  amount of preference given by 
the retaliatory law is identical to that of the state against which the 
retaliation is directed. Thus, a retaliatory preference law is activated 
only b y  the existence of a preference law elsewhere and only when a 
supplier w h o  enjoys the protection of a preference law at h o m e  seeks to do 
state business in the retaliating state.

Specific commodity preference law: A  law which requires state agencies to
give preference to purchasing specific domestic commodities that constitute 
an important part of the state's economy, such as agricultural or forestry 
products or indigenous minerals.
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B . Pro a n d  C o n  A r g u m e n t s

T h e  following policy a r g u m e n t s  are c o m m o n l y  m a d e  in s u p p o r t  of the
e n a c t m e n t  of domestic preference laws:

o State g o v e r n m e n t ,  w h e n  acting as a m a r k e t  participant, has an 

obligation to favor its o w n  citizens in order to further the state's 
general welfare.

o E v e n  if it costs m o r e  m o n e y  to enter into a contract with a

domestic busi n e s s  instead of a n  out-of-state business, this 

short-term loss will b e  m o r e  than offset b y  long - t e r m  gains in the 

state's i m p r o v e d  e c o n o m y  a n d  e m p l o y m e n t  rate, resulting in m o r e  

dollars a d d e d  to the state's tax b a s e  a n d  fewer dollars spent for 

u n e m p l o y m e n t  c o m p e n s a t i o n  a n d  welfare p r o g r a m s .

o Dome s t i c  pr e f e r e n c e  laws serve to correct the competitive 

d i sadvantage that local small businesses suffer at the h a n d s  of

large national a n d  international businesses a n d ,  therefore, 
e n h a n c e  rather t h a n  h i n d e r  the free enterprise system.

In contrast, o p p o n e n t s  of domestic preference laws c o m m o n l y  a r g u e  that 

su c h  laws should not b e  e n a c t e d  for the following reasons:

o Domestic preference laws p r e v e n t  suppliers from b i d d i n g  o n  an 

equal basis, t h e r e b y  inhibiting competition a n d  limiting the ability 
of the state a n d  its t a x p a y e r s  to p r o c u r e  the best possible go o d s  

a n d  services for the lowest possible price.

o Domestic pr e f e r e n c e  laws, b y  themselves, d o  not h a v e  a 

m ea s u r a b l e  l o ng-term impact o n  the state's e c o n o m y ;  only a 

nation-wide econ o m i c  r e c o v e r y  c a n  truly bolster the state's 

e c o n o m y  b y  helping to create jobs, increase tax r e v e n u e s  a n d

r e d u c e  u n e m p l o y m e n t  a n d  welfare costs.

o T h e  e n a c t m e n t  of a domestic preference law b y  o n e  state causes 

other states to retaliate b y  p a s s i n g  their o w n  protectionist 

legislation, resulting in the restriction of interstate trade, 

r e d u c e d  m a r k e t s  for g o o d s  a n d  services and, ultimatel3r, lost 

profits for domestic businesses. Protectionist legislation, 

therefore, not ^nly m a k e s  little economic sense; it m a k e s  little 

political sense in a nation f o u n d e d  o n  principles of economic 

cooperation a n d  free trade.
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II. L A W S  1983, C H A P T E R  336: T H E  " B U Y  M I N N E S O T A "  L A W

In 1983, the M i n n e s o t a  Legislature enacted L a w s  1983, c h a pter 336, k n o w n  

colloquially as the " B u y  M i n n e s o t a "  law. C h a p t e r  336 m a y  b e  characterized 

b o t h  as a " p e r c e n t a g e  differential" a n d  a "domestic labor" preference law, 

b e c a u s e  it u s e s  b o t h  of these statutory s c h e m e s  simultaneously to achieve 
its objective.

Specifically, c h a p t e r  336 consists of t w o  m a i n  sections: the first deals

with state construction a n d  public w o r k s  projects a n d  the s e c o n d  with 

state p r o c u r e m e n t  of p r o d u c t s  a n d  materials.

o Section 1 requires state agencies to a w a r d  to M i n n e s o t a  residents all 

construction a n d  public w o r k s  contracts for w h i c h  competitive 

b i d d i n g  is not r e q u i r e d  b y  law. Generally, these contracts consist 

of projects costing $5,000 or less. If competitive bids are required 

b y  law, the state* a g e n c y  m u s t  give M i n n e s o t a  residents a 10% 

preference; that is, the contract m u s t  b e  a w a r d e d  to a M i nnesota 

resident unless the resident’s bid e x c e e d s  the bid of a nonresident 

b y  m o r e  th a n  10%. F u r t h e r m o r e ,  successful resident b i d d e r s  m u s t  

e m p l o y  domestic labor w h e r e v e r  possible, a n d  m a y  not subcontract 

m o r e  than 20% of the w o r k  c o v e r e d  b y  the contract to nonresident 

subcontractors. T o  qualify as a resident u n d e r  the B u y  M i n n e s o t a  

law, a n  individual, partne r s h i p  or association m u s t  h a v e  resided in 

this state for at least o n e  y e a r  immediately prior to b i d ding o n  the 

state contract. A  corporate b i d d e r  m u s t  h a v e  b e e n  incorporated in 

M i n n e s o t a  a n d  either b e e n  in existence for at least a y e a r  or h a v e  

its principal place of b u s i n e s s  in this state.

o Section 2 of C h a p t e r  336 requires state agencies w h o  a w a r d  

p r o c u r e m e n t  contracts to give p r o d u c t s  a n d  materials that are 

m a n u f a c t u r e d  in M i n n e s o t a  or in the United States a 10% preference. 

In other w o r d s ,  the state a g e n c y  m u s t  p u r c h a s e  Min n e s o t a  or 

A m e r i c a n - m a d e  p r o d u c t s  a n d  materials e v e n  if their price is u p  to 
10% h i g h e r  t h a n  that, of f o r e i g n - m a d e  p r o d u c t s  or materials of similar 

quality.

B e c a u s e  the provisions of C h a p t e r  33b w e r e  considered b y  the legislature 

to b e  experimental, a t w o  y e a r  "sunset" provision w a s  included in the bill. 

T h e r e f o r e ,  unless the legislature acts to e x t e n d  the provisions of the " B u y  
M i n n e s o t a "  law prior to its "sunset" date, the law will b e  repealed o n  J u n e  
30, 1985.
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III. O T H E R  S T A T E  D O M E S T I C  P R E F E R E N C E  L A W S

In o r d e r  to determine the n u m b e r  a n d  scope of domestic pre f e r e n c e  laws in 

the r e m a i n d e r  of the country, the H o u s e  R e s e a r c h  D e p a r t m e n t  c o n d u c t e d  a 

s u r v e y  of state statutes in all 50 states a n d  the District of C o lumbia,

T h e  s u r v e y  revealed that of the 51 jurisdictions s u r v e y e d ,  41, a b o u t  80%, 

h a v e  o n e  or m o r e  of the five domestic p r e f e r e n c e  s c h e m e s  d e s c r i b e d  in 

Part 1 of this report. T h e  table b e g i n n i n g  o n  p a g e  7 describes in greater 

detail the domestic pre f e r e n c e  s c h e m e s  a d o p t e d  b y  these 41 states.

T h e  b r e a k d o w n  of domestic p r e f e r e n c e  s c h e m e s  b y  t y p e  is as follows:

While n o  state h a s  a d o p t e d  all five p r e ference s c h e m e s ,  m o r e  t h a n  half of 

t h e m  (25), including Minnesota, utilize t w o  or m o r e  of the s c h e m e s  at on c e  

to realize their domestic p r e f e r e n c e  objectives.

O f  the 12 states w h i c h  h a v e  retaliatory p r e f e r e n c e  laws, three also h a v e  

p e r c e n t a g e  differential preferences, s e v e n  p refer their o w n  domestic 

laborers, six h a v e  "first a m o n g  equals" pre f e r e n c e  laws, a n d  o n e  gives 

p r e f e r e n c e  to specific domestic commodities. It w o u l d  appear, therefore, 

that a state w h i c h  retaliates against a n o ther o n  a c c ount of the other state's 

domestic preference law m a y  not simplj' b e  reacting defensively, but, 
rather, m a y  itself b e  u s i n g  the s a m e  t y p e  of s y s t e m  to protect its o w n  

domestic p r o d u c t s  a n d  labor.

T h i s  r e s e a r c h  s h o w s  that domestic p r e f e r e n c e  laws of o n e  variety or 
a n o t h e r  are fairly c o m m o n  nationwide. D o m e s t i c  preference laws a p p e a r  to 

b e  well-established state policy. H o w e v e r ,  f r o m  a practical standpoint, the 

domestic preference laws a d o p t e d  in m a n y  of the states are largely 

symbolic. F o r  example, m a n y  states h a v e  only a "first a m o n g  equals" 

p r e f e r e n c e  law; m e a n i n g  that d o m e s -ic residents or laborers only receive a 

p r e f e r e n c e  w h e n  all aspects of their bids or e m p l o y m e n t ,  including price 

a n d  quality, are equal to n o n r e sident bids.

Additionally, in a n u m b e r  of states, the t e r m  "resident" is loosely defined 

to include a n y o n e  w h o  h a s  a place of b u s i n e s s  in the state. In s u c h  

states, a n y  business w h i c h  sells g o o d s  or services there o n  a regular basis 

w o u l d  qualify as a resident, e v e n  if its e m p l o y e e s  a n d  facilities are located 
e lsewhere. It is difficult, therefore, to c o m p a r e  s u c h  states' p r e f erence 

laws to those of other states, w h e r e  the definition of "resident" is 

v e r y  n a r r o w .

"First a m o n g  equals" 

P e r c e n t a g e  differential 

Retaliatory p r e f e r e n c e  

D omestic labor 

Specific commodities

20
14

12
22
11



STATE DOMESTIC PREFERENCE LAWS

GENEF AL %  DIFFERENTIAL RETALIATION LABOR SPECIFIC COMMODITIES

ALABAMA Preference t s ‘ate vendors 

of commoditlis produced 

In-state (§§<*1-16-275 

<*1-16-57)

ALASKA Preference to state

producer/dealers

(§36.20.010)

5% preference over non­

resident (§37.05.230)

95% domestic employment 

(§30.10.010)

Domestic forestry produc 

preferred In public 

projects 36.15.010

ARIZONA 5% preference for materials 

produced/mfgd. in-state 

(§36-262)

ARKANSAS 5% preference on bids for 

purchases (§16-293)

2-3% preference for building 

contractors (§16-616)

3% preference allowed In county 

purchases (§17-1605)

CALIFORNIA Preference to supplies 

mfgd. ln-state (Gov. 6331)

5% preference 

(Gov. 6336)

COLORADO Domestic preference 

(§8-18-101)

80% domestic employment 

(§8-17-101)

CONNECTICUT Preference to state 

laborers (§31-52a)

House Research Department, October 19B3

$



STATE DOMESTIC PREFERENCE LAWS

GENERAL % DIFFERENTIAL RETALIATION LABOR SPECIFIC COMMODITIES

DELAWARE Preference to state labor 

on public works contracts 

(§29-6913)

FLORIDA Preference to domestic 

industries In public building 

contracts (§255.06)

Preference to commodities 

mfgd. ln-state (§287.082)

1

Domestic lumber & 

timber preferred 

(§255.20)

CEORCIA Preference to domestic 

materials, supplies, 

equipment 6 agricultural 

products (§50-5-61: 60-19-56)

Domestic forestry 

producto preferred in 

construction contracts 

(§50-5-63: 91-1101)

HAWAII 3-10% preference depending 

on how much of product's 

value is attributable to 

domestic labor (§103-63)

Mechanic/laborer on 

public work must be 

state citizen (§103-57)

IDAHO
•

Retaliatory preference 

for atntc contractors on 

public works (§67-2368)

9!>% domestic employment 

(166-1001)

ILLINOIS Retaliatory preference Preference for state

for resident bidders residents on public works

(127 §132.6) projects (68 §268 et scq.)



Preference for products 

grown and coal produced 

In Iowo (§73,1)

Domestic labor preferred 

lr construction of public 

works (573.3)

Coal (§73.1)

KANSAS Preference to ln-state 

bidders (§75-3760)

Retaliation permitted 

(§75-3760(a))

KENTUCKY

LOUISIANA Preference for supplies, 

materials or equipment 

produced/offered by LA 

citizens (§38s218A) 

Preference to firms 

doing business in LA 

(§38:2253)

5% preference for 

products produced, grown 

or harvested In LA 

(§38:2251)

Retaliation permitted 

(§30:2225)

excludes contracts for 

construction, maintenance 

or repair of highways and 

streets (§39:1595.1)

MAINE Preference for ln-state 

producers of food

1980-5% dlff.

1981-6% dlff.

1982-3% dlff.

(§7.202)

Domestic labor 

preferred on 

pjbllc worka 

(§26.1301)

Food (§7.202)

MARYLAND 2% retaliatory preference 

permitted (2158-301)

MASSACHU­

SETTS

Preference for supplies 

& materials mfgd./sold 

In MA (Ch.7 §22(17))

Frefcrcncc to citizens 

In public works 

employment (§169.26)

House Research Department, October 1903

•  •  •



STATE DOMESTIC PREFERENCE LAWS

CENERAL %  DIFFERENTIAL RETALIATION LABOR SPECIFIC COMMODITIES

MICHIGAN Contractor must employ 

minimum 50% residents 

on state building 

contracts (§18:13)

MINNESOTA 10% differential for 

Minnesota and American 

products (§16.0721); 

10% differential for 

Minnesota residents in 

award of construction 

contracts (§16.072) 

repealed on 7/1/85

Retaliatory preference 

to resident bidders 

on public contracts 

(16.365)

Domestic labor must be 

used wherever possible; 

80% of subcontractors 

must be Minnesota 

residents; repealed on 

7/1/85 (§16.072)
-

MISSIS­

SIPPI

State products must 

be used in public works 

projects(§31-5-23) 

Preference for state 

commodities (§31-7-15) 

and resident contract­

ors (§31-7-67)

Retaliatory preference 

to resident contractors 

in public works 

(31-7-67)

Resident labor used on 

public works projects 

(§31-5-17)

Paint, varnish & 

lacquer containing 

tung oil, ester gum 

or modified resin, & 

turpentine produced 

in-stnto to be used 

on public works 

projects (§31-5-23)

MISSOURI Preference given to 

domestic products 

purchased by the state 

(§36.070);

Cities 6. towns (§71.160); 

Counties (§50.750); and 

Townships (§65.600).

Preference to domestic 

labor in construction/ 

repair of public 

buildings (§8.280)

Preference for domestic 

coal (§36.808) and 

products of domestic 

mines, quarries & 

forests (§8.280)



MONTANA 3\ preference given to 

domestic commodities in 

state procurement 

(§18-1-102(2))

Preference for domestic 

labor in public works 

projects (§18-2-403)

NEBRASKA Retaliatory preference 

for resident bidders 

(§73-101.01)

NEVADA Preference given first 

to resident bidders; 

second, to domestic 

products and third, to 

resident dealers 

(§333.300)

Citizens given preference 

for employment on public 

works projects (§338.130)

NEW

HAMPSHIRE

NEW JERSEY

HEW MEXICO preference for resident 

businesses and mfgrs. in 

purchasing (§13-1-21)

Preference for state 

contractors in i
construction/repair of 

public buildings; must 

subcontract to domestic 

residents whenever 

practicable (§13-4-1)

House Research Department, October 1983



STATE DOMESTIC PREFERENCE LAWS

GENERAL %  DIFFERENTIAL RETALIATION LABOR SPECIFIC COMMODITIES '

NORTH

CAROLINA

Preference for state 

products, citizens, 

and articles mfgd. by 

state agencies 

(§143-59)

NORTH

DAKOTA'

Material produced 

in-state gl^en preference 

for use in public 

buildings (§48-02-10)

Retaliatory preference 

to state bidders/sellers 

in purchasing (§44-08-01)

Preference for domestic 

labor (§43-07-20)

OHIO

OKLAHOMA Preference for state 

labor & materials In 

construction/repair of 

state institutions 

(61510)

5% domestic preference 

(61§103.1)

R eta lia to ry  preference 
to domestic contractors  
on public works 
(61 §103.1)

Preference for State

contractors

(6L§103.1)

OREGON Goods/services

mfgd/produced in-state 

preferred in public 

contracts (§279.021)

PENNSYL­

VANIA

RHODE

ISLAND

Domestic foodstuffs 

preferred when purchased 

by state institutions 

(§37-2-5)



SOUTH

CAROLINA

SOUTH

DAKOTA

Stnte products preferred; 

2% preference for procure­

ments under $2.5 million; 

1% preference for procure­

ments over $2.5 million 

(§11-35-1520)

Retaliatory preference In 

contracts for public 

works, Improvements or 

purchases. (§5-19-3)

Contractor cannot sub­

contract more than 20% 

of work to non-resident 

iiubcontractor (§5-19-5) 

Domestic labor preferred 

(§5-19-6)

TENN. Preference to ln-state 

meat producers 

(§12-3-121 f, 122; 

§12-2-809 (, 810)

TEXAS

UTAH

VERMONT Agricultural products 

given preference If 

grown/produced ln-state 

(6§4601)

VIRGINIA | Preference for domestic 

products & firms In case 

of tie bid (§11-47(A))

Retaliatory preference 

allowed for resident 

contractors (§11-<*7(B))

House Research Department, October 1983



STATE DOMESTIC PREFERENCE LAWS

GENERAL %  DIFFERENTIAL RETALIATION LABOR SPECIFIC COMMODITIES'

WASHINGTON Public works: 95% domestic 

labor required if AO or 

fewer persons employed; 90% 

if more than AO persons 

employed (§39,16.005)

WASHINGTON

D.C.

WEST

VIRGINIA

2% preference for resident 

vendors in purchase of 

commodities (§5A-3-AA)

Domestic aluminum, glass 

&  steel products must be 

used In public works 

contracts to $50,000;

20% to 30% differential 

permitted (§5-19-2)

WISCONSIN Preference for materials, 

supplies, equipment & 

contractual services of 

state producers, 

distributors, suppliers 

& retailers (§16.)5)

WYOMING Preference for state 

labor & ii.jterials 

generally (§9-8-30A)

5% preference allowed for 

resident construction 

contract bids (§9-F 305) 

State commodities prices 

(§9-8-305) and d. mestlc 

materials used it, public 

works projects (‘ 9-8-307)

Resident laborers must 

be employed on public 

works projects whenever 

possible; not more 'than 

20% of subcontractors 

may be nonresidents 

(§9-8-303; 30A)

House Research Department, October 1983 .



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES

RESEARCH AGENCY

Pouch Y , State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

March 11, 1985
MEMORANDUM

Legislative Analyst
RE: Bidders' Preference in Other StatesResearch Request 85-202

You asked about State contracts, especially Department of Transporta­tion and Public Facilities (DOT/PF) contracts, awarded to out-of-state firms. More specifically, you wanted us to determine what states these firms are from and what bid preference laws exist in those states.
I compared a l i s t  of 214 DOT/PF contract awards from FY 84 and FY 83 with Division of Occupational Licensing records of addresses for l i ­censed contractors. Approximately one-fifth of contract awards are to firms which use an out-of-state address for licensing-related corre­spondence. (Many of these firms might s t i l l  qualify as Alaska firms for purposes of bidders preference.) Three-quarters of these out-of- state firm addresses are in Washington State. Oregon, California and Nebraska lag far behind, each representing less than five percent of out-of-state contract awards. The remaining firm addresses are widely scattered across the states.
The Department of Administration is unable to provide any information about their contract awards without pulling and examining each f i le .  As this would require several days worth of work spread out over several weeks, I did not pursue i t ,  awaiting further direction from you. Bob Scofield, Contracting and Facilities Manager, did offer his impression that a significant number of bidders are from Washington State.
Of the four states contacted, neither Washington, Oregon nor California give bid preference to resident firms on construction contracts. Ne­braska has a reciprocal bid preference law (described below) which applies to purchasing and only those construction projects in which no federal money will be jeopardized. The states do have affirmative action preferences such as minority business set-asides or contract provisions requiring some subcontracting with minority businesses. For
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purchasing, Washington and Nebraska each have reciprocating laws, exer­cising a penalty against firms from states giving resident bid pref­erence.1 The penalty is the same percentage as the preference the firm would enjoy in its home state. Thus an Alaska firm provided a five percent preference in Alaska would face a five percent penalty in Washington. The current penalties for other states are as follows: Arkansas—52; California—52; Hawaii—3*; Maine—22; Montana—3*; New Mexico—52; Ohio—52; South Carolina—22; Utah—52; West Virginia—22; Wyoming—52. Oregon and California give residents preference only in the case of tie bids.2
California's "Buy California" act was declared unconstitutional by the state attorney general in the wake of a court ruling declaring the analogous "Buy America" act unconstitutional.3 California retains a five percent bidders' preference for California based small businesses and a preference for firms which provide employment in depressed areas of the state.4 Oregon has a set-aside program for minority businesses and allows negotiated purchase contracts with qualified rehabilitation faci l i t ies.
Attached please find Research Requests 84-098 which discusses bid pref­erence statutes in other states and 80-57 which reviews Alaska contract awards. Also, Jim Stevenson, purchasing officer for the State of I l l ino is ,  is conducting a nationwide study of a l l  kinds of purchasing preferences, which he estimates will be completed next summer. Mean­while he would be glad to discuss the issue (and express his opinion that preferences are a bad idea) with you or anyone interested. He may be reached at (217)782-4705.

* * * * *

I f  we can provide any further research assistance, please contact us. 
SH
Attachments

•̂Revised Code of Washington 43.19.702; Nebraska Statutes §73-101.01.
20regon Statutes 279.021; California preference in case of tie bids is policy and not in statute.
California Code Government §§4300-4305 and §§4330-4334.
California Code Government §§4530-4535.3 and §§14835-14843.



Pouch Y, Sute Capitol 
Juneau, Alaska 99811 

(907) 465-3991

ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES

RESEARCH AGENCY

March 19, 1985
MEMORANDUM
TO: Representative Marco Pignalberi
FROM: Sharman HaleyLegislative Analyst
RE: Bidders’ Preference in Other StatesResearch Request 85-202 (supplemental information)
In my previous memorandum I reported that approximately one-fifth of Department of Transportation and Public Facilities contract awards are to firms with out-of-state addresses. Additional calculations show that nearly one-third of the dollar value of the contracts is awarded to firms with out-of-state addresses.
I f  you require further information please contact me.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES

RESEARCH AGENCY

Pouch Y, Stale Capitol 
Juneau, Aimka 99811 

(907) 4155-3 991

April 12, 1985
MEMORANDUM
TO: Representative Don Clocksin
FROM: Sharman HaleyLegislative Analyst.
RE: Alaska Bidder Preference and Local HireResearch Request 85-257

You asked for information on the current legal status of bidder prefer­ence and for copies of statutes from other states with a bid preference of ten percent or more. You later supplemented the request to include a discussion of the legal status of local hire. In short, the legal status of both bid preference and local hire is not clear. They appear to be most vulnerable or c' ûal protection grounds. The legal status of each is briefly summarized below and key decisions are attached. Copies of bid preference statutes from Hawaii, Idaho and Wyoming are also attached.

Commerce Clause
Recent decisions by the U.S. Supreme Court suggest that the commerce clause of the federal Constitution would not be a bar to either resi­dent hire or bidder preference. The seminal case, Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 810, 49 L Ed 2nd 220, 96 S Ct 2488 (1976), firmly established the market-participant doctrine that when the state is acting as a market participant, rather than as a market regulator, the commerce clause does not limit its activities. In Reeves, Inc. v. Stake, 447 US 429,438-439, 65 L Ed 2nd 244, 100 S Ct 2271 (198T3TTthe Cour: upheld a South Dakota policy of restricting the sale of cement from a state-owned plant to state residents, citing "the long recognized right of trader or manufacturer, engaged in an entirely private business freely to exercise his own independent discretion as to parties with whom he wi11 deal." And 1 n White v. Massachusetts Council of Construc­tion Employers, Inc., 460 US' 204, *75 L Ed 2nd 1, 103 S Ct TTT42 (1983), the Court sustained a local hire policy on city-funded projects by the City of 8ostori. The scope of the market-participant doctrine is just emerging. In White supra the court recognized that "there are some limits on a state or local government's ability to impose restrictions that reach beyond the immediate parties with which the government
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transacts business." In the local hire case, the Court found that the limits were not reached because the covered workers were "in a substan­tial i f  informal sense, 'working for the city.'" A plurality opinionin Southcentral Timber Dev, v. Wunnicke, __ US , 81 L Ed 2d 71, 104 SCt, held that Alaska's primary processing requirement on State timber sales reaches beyond the market in which the State participates and therefore is invalid.

Equal Protection
Since no fundamental rights or suspect classifications are at issue for. either local hire or bidder preference, the rational basis test is used for federal equal protection analysis—does the discrimination bear a rational relation to a legitimate state interest? In Alaska, a sliding scale analysis is used weighing the rights at issue against the state's interest being advanced. Both in Alaska and federally, the courts have found that discrimination between residents and nonresidents solely for the purpore of benefiting one economically at the expense of the other is illegitimate. Lynden Transport Inc. v. State, 532 P.2d 700 (Alaska1975); Metropolitan Uife'Ins. Co.~v. Ward, U.S. __, (March 25, 1985).A concurring minority of the Alaska Court has found Alaska's bidder preference statute AS 37.05.230 to be unconstitutional on this basis. Irby-Northface v. Com. Elec. Co., 664 P.2d 557 (Alaska 1983); (cop;, attached).
Residency discrimination might yet stand i f  i t  can be shown that i t  rationally furthers other state interests which are legitimate. In Metropolitan Life supra, the justices were almost evenly divided on this point. Four justices dissented from the majority opinion that an Alabama tax statute discriminating against out-of-state insurance com­panies violated equal protection. The minority found that domestic in­surers provided policies better suited to the. needs of rural Alabamans and that domestic insurers viere easier to regulate, thus justifying the statutory tax differentials favoring domestic companies. In Western and Southern Life Ins. Co. v. State Board of Equalization of California ' 431 U.S. 648 (1981), the Court upheld a retaliatory tax discrimination scheme on a finding that the purpose of the statute was to promote in­terstate business of domestic insurers by deterring other states from enacting discriminatory taxes. In 1982, the Wyoming Supreme Court up­held a five percent bidder preference statute, finding that i t  fur­thered the legitimate state interest of encouraging local industry. Galesburg Construction Co. v. Board of Trusteees, 641 P.2d 745 (Wyo. 1982); Icopy attached). —TfieTourt notecT that money paid out to resident contractors was more likely to remain in the state.
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Privileges and Immunities
Local hire is also analyzed under the privileges and immunities clause of the U.S. Constitution. The privileges and immunities clause bars discriminatory treatment against citizens of other states except to the extent that the noncitizens constitute “a peculiar source of evil" to which the discriminatory statute is addressed. Toomer v. Whitsell, 334 U.S. 385, 92 L Ed 1460, 68 S Ct 1156 (1948).
The former Alaska Hire statute was invalidated on the grounds that the State failed to show that nonresident hire was a substantial cause of Alaska unemployment or that an across-the-board hiring preference for Alaskans, regardless of employment status, was sufficiently tailored to address the problem. Furthermore, the scope of the statute applying to a l l  employment resulting from oil and gas leases went beyond the scope of the State's proprietary interests to which greater judicial deference would be given. Hick!in v. Orbeck, 437 US 518, 57 L Ed 2nd 397, 98 SCt 2482 (1978). In Um'teOldg. & Constr. Trades v. Mayor of Camden,  US , 79 L Ed 2d 2 9̂, 104 S Ct (1984), the Court held that where locaT hire is confined to public works projects "states should have considerable leeway in analyzing local evils and in prescribing appro­
priate cures," but are not to be exempted from inquiry under the privi­leges and immunities clause as to whether the degree of discrimination is reasonable.
The Wyoming Supreme Court took the analysis one step further and found that the Wyoming hiring preference statute was sustainable. The Wyoming Court found that the statutory mechanism by which contractors must check with the state unemployment office to see i f  qualified residents are available prior to hiring nonresidents for public works projects was closely tailored to the legitimate state purpose of alleviating unem­ployment among Wyoming construction workers. State v. Antonich, 694 P.2d 60 (Wyo. 1985); (copy attached).
Whether Alaska's resident hiring preference on public works projects is valid is currently on appeal to the Alaska Supreme Court in Robison v. Francis. Superior Court Judge Johnstone ruled that the present Alaska Hire Law, AS 36.10.010, violates the privileges and immunities clause because the State failed to show that nonresident construction workers are a peculiar source of unemployment in the state or that there is a substantial reason to discriminate against them.

Bid Preference Statutes
Attached are copies of statutes from other states which give a resident bidder preference of ten percent. Hawaii law creates three domestic content categories of products with a minimum of 25 percent Hawaii



Representative Clocksin
April 12, 1985
Page Four

domestic content. In bids for government purchases, Class I products are given a three percent bid preference. Class II products are given a five percent bid preference, and Class I I I  products are given a ten per­cent bid preference. Idaho and Wyoming each grant a ten percent bid preference to resident firms on state printing contracts.
* * * * *

I f  you have any questions or i f  our agency can provide any further 
research assistance, please call .
SH
Attachments
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APPEND IX—Continued 
gency s ituation which u ltim a te ly developed 
before the patient died. «hese conclusions 
are amply supported in the record.

[20] The hearing o ffice r filed almost 
th ir ty  pages o f detailed, accurate factual 
find ings and balanced, though tfu l conclu­
sions which are more than adequate to sur­
vive the substantial evidence test. As to 
the Board’s u ltim ate decision to revoke Dr. 
Storrs' license, and the expertise o f the 
Board members, on the basis o f which Dr. 
Storra apparently would have me c ithe r (1) 
substitute my judgm ent because o f an ina­
b ility  to detect “ the earmarks o f thorough­
ness and fa irness," or (2) reverse fo r fa ilu re  
o f the record to establish a reasonable basis 
fo r the decision, or (3) reverse fo r lack o f 
substantial evidence, I can only say tha t the 
record shows the procedures below were 
thorough, comprehensive and fa ir. The 
findings and conclusions are supported by 
substantial evidence, and the decision clear­
ly has a reasonable basis.

Dr. S to rrs ’ appellate presentation is 
somewhat confusing in its melding o f con­
cepts o f a rb itra ry  and capricious action, rea­
sonable basis, and substantial evidence. I f  
he is a rgu ing fo r reasonable basis review, i t  
is clear the record meets this test as well as 
the substantial evidence standard, since the 
Board's procedures, find ings, conclusions 
and u ltim ate decision have a reasonable ba­
sis in law and fact, and fa ll fa r short o f 
being unreasonable, a rb itra ry  and capri­
cious. See Alaska Public Utilities Commis­
sion v. Cbugach Electric Association, 580 
P.2d 687, 694 (A laska 1978); Jager v. State, 
537 P.2d 1100, 1107 (Alaska 19751. I f ,  on 
the other hand, S torrs’ argument as to the 
reasonable basis o f the Board’s decision is 
merely an extc ision o f his constitutional 
argument, th a t argument has been rejected 
in section I o f th is opinion.

CONCLUSION
A fte r a rev iew  o f the record and the 

briefs, and a f te r  oral argument in th is case, 
I a ffirm  the decision o f the State Medical 
Board to revoke Dr. S torrs’ license to prac­
tice medicine.

IRBY -NO RTHFACE , a jo in t 
venture, Appellant,

v.
COM MONW EALTH ELECTRIC COMPA- 

NY , Harrison Western Corporation- 
Newbery A laska, In c . a jo in t  venture 
d /b /a  Susitna Constructors and the 
Alaska Power A u th o rity , Appellees.

HARRISON W ESTERN CORPORA- 
T IO N -N EW BER Y  ALASKA , IN C . a 
jo in t  venture d /b /a  Susitna Construc­
tors, Cross-Appellant,

v .

COMMONW EALTH ELECTR IC  COMPA- 
N Y  and the A laska Power A u tho rity , 

Cross-Appellees.
Nos. 7632, 7649.

Supreme Court o f Alaska.

A p ril 29, 1983.

Jo in t venture appealed from  a ju dg ­
ment o f the Superior Court, Th ird  Judicial 
D is tric t, Anchorage, K a rl S. Johnstone, J., 
ru lin g  tha t jo in t venture should be treated 
as a nonresident bidder fo r a public con­
struction project. The Supreme Court, 
Compton, J., held tha t the proper interpre­
ta tion o f the Alaska bidder preference s ta t­
ute is th a t a jo in t venture must be given 
preference i f  one o f the venturers qualified 
ind iv idua lly fo r the preference.

Reversed.
Rabinowitz, J., concurred and filed  

opinion in which Burke, C.J., joined.

S ta te s  «=>98

Proper interpretation o f Alaska bidder 
preference statute, which requires tha t 
state contracts fo r construction projects 
must be awarded to the “ lowest responsible 
bidder," w ith  exception th a t "a  bid shall be
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awarded to an Alaska bidder i f  his bid is 
not more than five  percent higher than the 
lowest nonresident" bid, is th a t a jo in t ven­
tu re  must be given preference i f  one o f the 
venturers qualifies ind iv idua lly  fo r the 
preference. AS 37.05.230, 37.05.230(5).

#  1 fo r the Anchorage-Fairbanks In te rtie . 
The bids received by the APA tha t are a t 
issue in th is case were as fo llows:

Irby-N orthface
Susitna
Commonwealth (original) 
Commonwealth (amended)

t  28,437,328.00 
t 23S31.030.00 
% 30877.773.00 
t  28,777,773.00

Stephen M. E llis, W illiam  E. Moseley and 
Marc D. Bond, Delaney, Wiles, Hayes, Reit- 
man &  Brubaker, Inc., Anchorage, fo r ap­
pellant Irby-Northface.

Robert J. Dickson, A tkinson, Conway, 
Bell &  Gagnon, Anchorage, fo r appel- 
lee/cross-appellee Com. Elec. Co.

Donald W. McClintock and Ross A . Kop- 
perud, Asst A ttys. Gen., Anchorage, and 
Norman C. Gorsuch, A tty . Gen., Juneau, fo r 
appellee/cross-appellee the A laska Power 
A u tho rity .

Richard L. Wagg and Lawrence T. Fee­
ney, Faulkner, Banfield, Doogan &  Holmes, 
Anchorage, fo r appellee/cross-appellant 
Harrison Western Corp. Newbery Alaska, 
Inc.

OPIN ION
Before BURKE, C.J., RAB INO W ITZ, 

MATTHEW S and COMPTON, JJ., and D I- 
MOND, Senior Justice.*

COMPTON, Justice.
The single issue th a t must be addressed 

to resolve th is appeal and cross-appeal is 
whether a jo in t venture qualifies as an 
A laska bidder under the Alaska bidder pre f­
erence statute, AS 37.05.230, when only one 
o f its  venturers would ind iv idua lly qua lify  
as an Alaska bidder. For the reasons set 
fo rth  below, we conclude th a t such a jo in t 
venture does qua lify .

I. FACTUAL AN D  PROCEDURAL 
BACKGROUND

On October 25, 1982, the A laska Power 
A u tho rity  (“ A P A ") issued invita tions to bid 
on Transmission Line Construction Contract
•Dimond, Senior Justice, sitting by assignmentmade pursuant to article IV, section U, of the

The A laska bidder preference statute, AS 
37.05.230, specifies tha t state contracts fo r 
construction projects must be awarded to 
the “ lowest responsible bidder," w ith  the 
exception th a t "a  bid shall be awarded to an 
Alaska bidder i f  his bid is no t more than 
five per cent higher than the lowest nonres­
iden t" bid. AS 37.05.230(5) defines an Alas­
ka bidder as a person who:

(A ) holds a current A laska business 
license,

(B) submits a bid fo r goods or services 
under the name as appearing on his cur­
ren t Alaska business license, [and]

(C) has maintained a place o f business 
w ith in  the state fo r a period o f six 
months immediately preceding the date 
o f his bid.
Irby-North face is a jo in t venture entered 

into by Irb y  Construction Co. and North - 
face Construction. Inc. I t  does not have an 
Alaska business license and d id r.ot main­
ta in a place o f business w ith in the state fo r 
the six months preceding its bid submission. 
Northface, however, has been a licensed 
general contracting business in Alaska since 
1977. Irby , on the other hand, is not l i­
censed to conduct business in Alaska. I t  
specializes in the construction o f electrical 
transmission line systems and has bu ilt such 
systems in over th irty-n ine states.

Susitna is a jo in t venture entered into by 
Harrison Western Corp. and Newbery Alas­
ka, Inc. The jo in t venture obtained an 
Alaska business license before bidding on 
this contract. The jo in t venture did not, 
however, maintain a place o f business in the 
state fo r the six months preceding its bid. 
Nonetheless, both corporations were l i ­
censed in  Alaska and had maintained a 
place c f business in Alaska fo r  the six
Constitution of Alaska.
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months preceding the submission o f the ir 
jo in t bid.

The Commonwealth Electric Corp. is l i ­
censed to do business in Alaska and main­
ta ined a place o f business in the state fo r 
the six months preceding its bid. Accord­
ing ly , i t  is the only indisputably qua lified 
“ Alaska bidder" under the statute, although 
i t  does not conduct its business exclusively 
in th is state.

Before Irby-North face prepared its bid, i t  
received assurance from  the APA th a t i t  
qua lified as an Alaska bidder on the basis 
th a t Northface individua lly qualified. On 
February 16, 1983, the sealed bids were 
opened and the APA subsequently issued a 
notice o f in ten t to award the contract to 
Irby-North face , the apparent low bidder. 
Susitna then commenced this action in  the 
superior court, challenging the intended 
award. I t  argued tha t Irby-Northface does 
not qua lify  as an Alaska bidder because the 
jo in t venture does not have an Alaska busi­
ness license and did not maintain a place o f 
business in the state fo r the six months 
preceding its bid. Furthermore, the jo in t 
venture is composed o f two businesses, one 
o f which could not qua lify  ind ividua lly as 
an Alaska bidder. Susitna contended tha t 
i t  qualifies as an Alaska bidder, even 
though its jo in t venture did not maintain a 
place o f business in the state fo r the six 
months preceding its bid, because each o f 
its two venturers would individually qua lify  
as an Alaska bidder. F inally, Susitna ar­
gued tha t Commonwealth’s bid amendment 
was made improperly and was therefore 
ineffective. Susitna's bid was lower than 
Commonwealth's in itia l bid and was w ith in  
five percent o f Irby-North face ’s bid; Susit­
na therefore concluded that the contract 
should be awarded to it.

Commonwealth joined in Susitna’s s u it 
I t  agreed w ith  Susitna tha t Irby-Northface 
should not be treated as an Alaska bidder. 
I t  argued, however, tha t its bid amendment 
was proper and effective. Its amended bid 
was lower than Susitna’s bid and i t  there­
fore concluded tha t the contract should be 
awarded to it.

Irby-Northface responded w ith  several 
arguments. The only one relevant to this 
appeal is the argument tha t Irby-Northface 
does qua lify  as an Alaska bidder under the 
statute.

The parties stipulated to the fact3 and 
agreed th a t there are no materia l issues o f 
fact precluding the court from  resolving the 
case on summary ju dgm en t The parties 
also waived any fu rth e r appeal rights from  
the adm inistrative decision o f the APA so 
tha t the superior court's judgm ent would be 
binding.

The superior court rejected all o f Irby- 
Northface’s arguments and agreed w ith  
Susitna and Commonwealth tha t Irby- 
Northface should be treated as a nonresi­
dent bidder. I t  therefore concluded tha t i t  
would be an abuse o f discretion fo r the 
APA  to award the contract to Irby-N o rth ­
face because the bid o f Susitna and the 
amended bid o f Commonwealth were w ith in  
five percent o f Irby-North face ’s bid. The 
court fu rth e r concluded th a t Common­
wealth's bid amendment was proper and 
effective. Commonwealth’s amended bid 
was lower than Susitna's bid and the court 
therefore ruled th a t Commonwealth was 
the lowest A laska bidder.

Irby-North face appeals from  the superior 
court’3 judgment, repeating the arguments 
i t  made on the motion fo r summary judg ­
m en t Susitna cross-appeals, contending 
th a t the superior court was correct in ru ling  
tha t Irby-North face is a nonresident bidder, 
bu t erred in ru lin g  th a t Commonwealth’s 
bid amendment was proper. Common­
wealth and the APA  argue in response tha t 
the superior court's judgm ent was proper in 
all respects. The APA, however, has ex­
pressly declined to take any position before 
this court on the proper meaning o f the 
term  "A laska bidder."

As explained below, v/e disagree w ith  the 
superior court's u ltim ate conclusion. We 
hold th a t the APA 's determ ination was cor­
rect: Irby-North face qualifies as an Alaska 
bidder under the statute. I t  submitted the 
lowest bid and i t  therefore should be 
awarded the contract. We accordingly find  
i t  unnecessary to address the other argu-
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mcnts raised by the parties because they 
cannot a ffec t the outcome o f the case.

I I .  DISCUSSION 
Commonwealth contends tha t, in order 

fo r a jo in t venture to qua lify  as an Alaska 
bidder, the jo in t venture itse lf must fu lf i l l 
the requirements enumerated in AS 37.05.- 
230(5), which are: (1) hold a cu rren t Alaska 
business license, (2) subr.iit its bid under the 
name appearing on the license, and (3) have 
maintained a place o f business w ith in  the 
state fo r a period o f six months immediate­
ly  preceding the submission o f its bid. Sus­
itna  contends th a t a jo in t venture may a l­
te rna tive ly qua lify  as an A laska bidder i f  
each o f the venturers would ind iv idua lly 
qua lify . The superior court agreed w ith  
Susitna, sta ting :

The Court recognizes tha t jo in t ven­
tures are often formed fo r  the purpose o f 
making a bid on a particu la r job. Where 
principals o f the jo in t venture have main­
tained a place o f business w ith in  the state 
fo r  a period o f six months immediately 
preceding the date o f the bid, th is Court 
concludes th a t AS 37.05.230(5)(c) is sub­
s tan tia lly  complied w ith . Furthermore, 
where the jo in t venture acquires a cur­
ren t business license in the jo in t venture 
name p rio r to award o f the contract, and 
a ll members o f the jo in t venture hold a 
curren t Alaska business license a t the 
tim e o f the bid, this Court concludes that 
AS 37.05.230(5)(a) and (b) arc substantial­
ly  complied w ith.

We agree w ith  this much o f the superior 
cou rt’s decision and s im ila rly  hold tha t a 
jo in t venture may qua lify  as an Alaska 
bidder i f  each o f the venturers would indi­
v idua lly qua lify . The court fu rth e r held, 
however, th a t "all principals o f a jo in t ven­
tu re or any other bidder applying fo r a 
preference must have maintained places o f 
business w ith in  the State o f Alaska fo r a t 
least six months p rio r to the bid to be 
elig ib le fo r the Alaska Bidders Preference.”  
(Emphasis added.) In  accordance w ith  this 
analysis, Irby-North face could not qua lify 
as an Alaska bidder because one o f the two 
venturers, Irb y  Construction, did not have

an Alaska business license and had not 
maintained a place o f business w ith in  the 
state fo r the six months preceding the jo in t 
venture’s bid submission.

Before i t  decided to subm it a bid on the 
contract, Irby-North face was uncertain 
whether its  jo in t ven tu ic  would qua lify  fo r 
bidder preference. The corporations ac­
cordingly inquired o f the APA  as to its 
policy. They were informed th a t the APA  
interpreted AS 37.05.230 as pe rm itting  a 
jo in t venture to qua lify  fo r preference i f  
any o f the venturers would qua lify  ind iv id­
ua lly as an Alaska bidder. They were fu r ­
ther informed tha t the APA has consistent­
ly  granted preference to jo in t ventures 
when one o f the venturers qualified ind iv id ­
ually as an Alaska bidder.

The parties dispute the amount o f defer­
ence this court should give to the A P A ’s 
in te rpre ta tion o f the statute. As we 
recently indicated, “ The independent judg ­
ment standard is used when agency exper­
tise or the determ ination o f fundamental 
policies are not in v o lv e d .. . .  However, 
even under the independent judgm ent stan­
dard . . .  the cou' . should give some weight 
to what the agency has done, especially 
where the agency in te rpre ta tion is long­
standing." National Bank o f Alaska v. 
State, 642 P.2d 811, 815 (Alaska 1982) (c ita­
tions om itted).

The A PA ’s longstanding in te rpre ta tion o f 
the bidder preference statu te is based upon 
three factors: firs t, this is the same in te r­
pretation given to the statu te by the De­
partment o f Adm in istra tion: second, i t  is in 
accordance w ith  the purpose o f the statu te; 
and th ird , i t  is harmonious w ith  the only 
Alaska sta tu te  addressing an analogous s it­
uation. As to the f irs t o f these factors, the 
Department o f Adm in istra tion has ind i­
cated by a ffid a v it th a t i t  in terprets the 
statu te as requ iring tha t preference be g iv ­
en to a jo in t venture when any one o f the 
venturers qualifies as an Alaska bidder “ in 
order to accomplish the objectives o f insur­
ing tha t Alaskan firm s receive a pre fer­
ence." The Department notes th a t "a  more 
lite ra l in te rpre ta tion would resu lt in jo in t 
ventures o f Alaskan firm s not receiving the
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bidder preference—a result clearly not in ­
tended by the s ta tu te ."

Tu rn ing  to the second facto r relied upon 
by the APA , the purpose o f the statu te, i t  is 
clear th a t the statute 's purpose is to give 
Alaskan businesses a competitive chance 
w ith  nonresident businesses in the award o f 
state contracts. We need not and do not 
decide whether this is a constitutional pur­
pose and whether the sta tu te is reasonably 
related to th a t purpose. We do hold, how­
ever, th a t the A P A ’s in te rpre ta tion o f the 
sta tu te  is the most consonant w ith  tha t 
purpose.

As a practical matter, an Alaskan busi­
ness may be unable to bid on a contract by 
its e lf and may be unable to find  another 
A laskan business w ith  which to associate on 
the bid. The Alaskan business may thus be 
compelled to associate.w ith a nonresident 
bidder. The only mean3 by which the legis­
la tive purpose o f g iv ing  a preference to the 
Alaskan business can be fu lf ille d  under 
these circumstances is by g ran ting  a prefer­
ence to the entire jo in t venture. The mere 
fa c t th a t a nonresident bidder is according­
ly  also given preference does not make this 
in te rpre ta tion unreasonable. When the 
bidder is a jo in t venture comprised o f one 
corporation tha t would qua lify  fo r pre fer­
ence and another corporation th a t would 
not, a con flic t in  purpose arises. On the one 
hand, the legislature has indicated tha t non­
residents are not to be given preference, 
bu t on the other hand, i t  has also indicated 
th a t qua lify ing  corporations are to be given 
preference. Under these circumstances, we 
believe the paramount interest is tha t qua li­
fy in g  corporations be given preference, 
which can only be accomplished by g iv ing  
preference to the entire jo in t venture. As 
one commentator notes:

Chancellor Kent made a classic obser­
vation tha t: " In  the exposition o f a sta t­
ute the in tention o f the lawmaker w ill 
prevail over the lite ra l sense o f the 
terms; and its reason and intention w ill
prevail over the s tr ic t le tte r "  I f
upon examination the general meaning 
and object o f the sta tu te  is inconsistent 
w ith  the lite ra l im port o f any clause or

section, such cluuse or section must, i f  
possible, !>c construed according to that 
purpose.

2A C. Sands, Sutherland S ta tu to ry Con­
struction § 46.05, a t 57 (4th ed. 1973) (foo t­
notes om itted). Accordingly, we conclude 
tha t the APA 's in terpre ta tion o f the statu te 
is the proper one.

This conclusion is supported by the th ird 
fac to r relied upon by the APA . The APA 
notes tha t there is only one statu te address­
ing an analogous situation, AS 08.18.011. 
This statute provides as fo llows:

I t  is un law fu l fo r a person to subm it a bid 
or work as a contractor un til tha t person 
has been issued a certifica te o f registra­
tion by the Department o f Commerce and 
Economic Development. A partnership 
or joint venture shall be considered regis­
tered i f  one of the general partners or 
venturers whose name appears in the 
name under which the partnership or 
venture does business is registered. 

(Emphasis added.) As indicated in this 
statute, contractors are not perm itted to bid 
on state projects unless they are registered 
in th is state. A situation analogous to the 
one posed by this case arises when a jo in t 
venture wishes to bid on a contract, but 
only one o f the venturers is a registered 
contractor. The state legislature resolved 
this problem by holding tha t the jo in t ven­
ture may bid on the project as long as one 
o f the venturers is a registered contractor. 
We believe tha t the legislature f tends the 
same result to occur w ith  respect to "A las­
ka bidders." We therefore conclude tha t 
the proper in te rpre ta tion o f the bidder pre f­
erence sta tu te is tha t a jo in t venture must 
be given preference i f  one o f the venturers 
qualifies ind iv idua lly fo r th e . preference.

In  its bid evaluation, the APA  concluded 
tha t Irby-Northface qua lified fo r pre fer­
ence, sta ting as fo llows:

[Irby-North face ] subm itted the bid on the 
appropriate forms, properly completed 
and signed, all addendums were acknowl­
edged and bid security was furnished as 
required. Both jo in t venture partners 
are registered as Contractors in the State 
o f Alaska. The bidder qualifies fo r Alas­
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ka Bidders Preference based on the fac t 
th a t one o f the jo in t venture partners 
(Northface Construction) possesses a val­
id business license (B L  #  048240) and has 
been in business fo r more than the re­
quired six months.

This evaluation is in accordance w ith  the 
in te rpre ta tion o f AS 27.05.230 th a t we have 
made in the exercise o f our independent 
judgm ent, g iv ing  some we igh t to the APA's 
longstanding interpretation. Accordingly, 
the contract should be awarded to  Irby- 
Northface, the lowest responsive bidder.

The judgm ent o f the superior court is 
REVERSED.

RAB INOW ITZ, Justice, w ith  whom 
BURKE, Chief Justice, joins, concurring.

I agree w ith  the m a jo rity ’s conclusion 
tha t Irby-North face should be considered 
an Alaska bidder under AS 37.05.230 fo r the 
reasons stated in the opinion o f the court.

I  would, however, address the clear un­
constitu tiona lity o f the bidder preference 
sta tu te under our precedent o f Lynden 
Transport, Inc. v. State, 532 P.2d 700 (A las­
ka 1975).1 In  Lynden we stated tha t:

A discrim ination between residents and 
nonresidents based solely on the object o f 
assisting the one class over the other eco­
nom ically cannot be upheld under either 
the privileges and immunities or equal 
protection clauses. - 

Id. a t 710. In th is case, “ i t  is clear tha t the 
statu te 's purpose is to give Alaskan busi­
nesses a competitive chance w ith  nonresi­
den t businesses in the award o f state con­
tra c ts ,"2 as noted by the m ajority . Under
1. Normally it is appropriate to avoid constitu­

tional rulings unnecessary to the decision of a 
particular case. In the present context, how­
ever, the constitutional defect of AS 37.05.230 
is manifest and, as the state notes in its amicus 
brief, the disruptive consequences of uncertain­
ty in the law are considerable in the area of 
public construction. Thus, in this circum­
stance I think it appropriate to address the 
constitutional issue.

2. The state and Susitna argue that the real
purpose of the preference statute is to strength­
en the local economy. Such an argument was 
advanced and rejected in Lynden. 532 P.2d at 
709.

Alaska's equal protection clause, such a pur­
pose does not ju s t ify  a statu te which dis­
crim inates against nonresidents. Lynden, 
532 P.2d a t 711.3

STATE o f A laska, DEPAR TM EN T OF 
N A TU R A L  RESOURCES and Northe rn  

Adjusters, Inc., Petitioners,
v.

Lee DUPREE, Respondent 
No. 6047.

Supreme Court o f Alaska.

May 13, 1983.

Petition was filed seeking review o f a 
decision o f the Superior Court, Fourth  Judi­
cial D is tr ic t Fairbanks, James R. B la ir, J., 
which was made in a workers' compensation 
case. The Supreme Court, Burke, C.J., held 
th a t cla imant’s average weekly wage was 
not un fa ir ly  calculated merely because i t  
exceeded her salary on the date o f in ju ry .

A ffirm ed .
Matthews, J., filed  dissenting opinion in 

which Rabinowitz, J., joined.
3. Lynden was decided under the federal ration­

al basis equal protection analysis. 532 P.2d at 
707, citing, Morey v. Doud, 354 U.S. 457, 463 - 
64. 77 S.Ct. 1344. 1348-1349, 1 LEd .2d 1485, 
1490 (1957). Since Lynden, we have estab­
lished that the lowest level of scrutiny to be 
employed under Alaska’s equal protection 
clause is more stringent than the minimum 
federal standard. Gilman v. Martin, 662 P.2d 
120 at 125 (Alaska, 1983); State v. Erickson, 
574 P.2d 1, 12 (Alaska 1978); Isakson v. Rick­
ey. 550 P.2d 359, 362 (Alaska 1976).
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tated 151 A.L.R. 781, 796. In  Liberty Mu­
tual Insurance Company v. Jones, 344 Mo. 
932, 130 S.W.2d 945, 125 A.L.R. 1149 (1939), 
annotated in 125 A.L.R. 1173, a t 1182, i t  
was said tha t an insurance adjuster should 
not state or act upon his own opinion as to 
the legal righ ts o f the insured. Steps taken 
against the unauthorized practice o f law 
are ..ot p rim arily  fo r the protection o f a t­
torneys but fo r  the protection o f the public 
from  potential in ju ry  resu lting from re­
liance on laymen fo r the performance o f 
acts requ iring the tra in ing , knowledge, and 
responsibility o f a licensed attorney. Her­
man v. Prudence Mutual Casualty Compa­
ny, 41 Ill.2d 468, 244 N.E.2d 809 (1969).

We, therefore, find an underly ing reason 
why the adjuster would not authorize the 
contractor to proceed but required Moewes 
to do that. He was ignorant about materi­
almen's liens and not in a position to give 
Moewes any advice in th a t regard; and. i f  
he had, he m igh t have un law fu lly  engaged 
in the practice o f law.

In  White v. Hartford Casualty Company, 
La.App., 297 So.2d 744 (1974), i t  was held 
th a t a lay adjuster has no du ty to advise 
claimants o f the law, c it in g  Green v. Grain 
Dealers Mutual Insurance Company, La. 
App., 144 So.2d 685 (1962), where i t  was 
said a simple inqu iry to a Louisiana lawyer 
would have avoided the d iff ic u lty . In  the 
case now before us, i t  is undisputed tha t 
Moewes and the adjuster were equally igno­
ra n t o f the law o f materialmen's liens. 
There was certa in ly no evidence tha t 
Moewes was deliberately or even, as the 
basis fo r an action, constructively lulled 
in to  any sense o f security. In  Smith v. City 
o f Dallas, Tex.Civ.App., 425 S.W.2d 467 
(1968) i t  was held an adjuster was under no 
d u ty  in ad justing a claim to in te rp re t fo r 
the claimant a notice provision o f the c ity  
charter, o f which he was not even aware, or 
even advise claimant to employ an a tto r­
ney; his du ty was to investigate and a t­
tem pt to settle claims fo r the insurance 
company. Tha t is all th a t the insurance 
adjuster here was doing.

We conclude and hold tha t an adjustor 
fo r an insurance company, under the c ir-

v. BOARD OF TRUSTEES Wyo. 7 4 5
,641 P.Jd 743

cumstances o f this case, is under no du ty  to 
give an insured the legal advice she claims 
should have been given.

A ffirm ed .

(O I  KtTNUHet* St3ttu>

GALESBURG CONSTRUCTION COMPA- 
NY , INC . OF W YOM ING , P la in tif f ,

v.
The BOARD OF TRUSTEES OF M EM O ­

R IA L  H O SP ITAL OF CONVERSE 
COUNTY. D e fendan t

No. 5607.
Supreme Court o f Wyoming.

March 9, 1982.

A  constitutional question was reserved 
from  the D is tric t Court o f Converse Coun­
ty, W illiam  A . Taylor, J., as to whether 
sta tu te g iv ing  preference to residents on 
public contracts was unconstitutional. The 
Supreme Court, Raper, J., held tha t: (1) 
sta tu te as applied to nonresident corpora­
tion did not w a rran t s tr ic t sc ru tiny analysis, 
because resident corporation was no t a 
member o f a suspect classification, and be­
cause the fundamental righ ts o f in te rsta te 
travel and the r ig h t to  vote do not extend 
to a corporation; (2) as applied to nonresi­
dent corporation b idding on public contract, 
s ta tu te  was not unconstitutional as viola­
tive o f the equal protection clause o f the 
Fourteenth Amendment, because the pur­
pose o f the statu te, tha t is, to encourage 
local industry, was a leg itim ate state in te r­
est, and because the sta tu te as drawn was 
ra tiona lly related to the advancement o f 
th a t interest; and (3) argument by nonresi­
dent corporation tha t sta tu te should be de­
clared unconstitutional on a public policy 
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion.

y
•to
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1. Constitutional Law  c=48(l, 3)
When presented with a constitutionally 

based challenge to a statute, the Supreme 
Court presumes the statute to be constitu­
tional unless the party mounting the chal­
lenge proves otherwise; any doubt in the 
matter must be resolved in favor of the 
statute's constitutionality.

2. Appeal and E rro r <*=318
A  constitutional question reserved to 

the Supreme Court from the district court 
is too important to be answered at random 
and it will not be answered unless fully 
presented and argued.

3. Constitutional Law  <3=213.1(2)
"Strict scrutiny," which is used when 

the statute in question employs a suspect 
classification or traverses a fundamental 
right, requires that before the statute can 
be upheld, the reviewing court must find 
that the statute serves some compelling 
state interest and that it is narrowly drawn 
so as to not unnecessarily interfere with a 
fundamental right or use a suspect classifi­
cation. U.S.C.A.Const.Amends. 5, 14.

4. Constitutional Law  «= 225.4
Statute providing that public contracts 

shall be let, if advertisement for bids is not 
required, to a resident o f the state, and that 
if advertisement for bids is required the 
contract shall be let to the responsible resi­
dent making the lowest bid i f  such resi­
dent’s bid is not more than five percent 
higher than that of the lowest responsible 
nonresident bidder, did not warrant strict 
scrutiny analysis as applied to nonresident 
corporation challenging its constitutionality 
under the equal protection clause of the 
Fourteenth Amendment, because resident 
corporation was not a member of a suspect 
classification, and because the fundamental 
rights of interstate travel and the right to 
vote do not extend to corporations. W.S. 
1977, § 9-8-302; U.S.C. A. Con st Amends. 5, 
14.

5. Courts <*=89
Opinions of the Attorney General con­

struing statutes are entitled to weight, par­
ticularly when they have been weathered 
by time and where the legislature has failed

over a long |>oriod to make any change in 
the statute following its interpretation by 
the Attorney General.

6. Constitutional Law 0225 .4  
Public Contracts <>2

As applied to nonresident corporation 
bidding on public contract, statute provid­
ing that a public contract shall be let, if 
advertisement for bids is not required, to a 
resident of the state, and that if advertise­
ment for bids is required the contract will 
be let to the responsible resident making 
the lowest bid if such resident’s bid is not 
more than five percent higher than that of 
the lowest responsible nonresident bidder, 
was not unconstitutional as violative of the 
equal protection clause of the Fourteenth 
Amendment, because Lhe purpose of the 
statute, that is, to encourage local industry, 
was a legitimate state interest, and because 
the statute as drawn was rationally related 
to the advancement of that interest U.S.C. 
A.ConsLAmend. 14; W.S.1977, § 9-8-302.

7. Constitutional Law  c=38
Public policy is not a basis for declaring 

a statute unconstitutional.

8. Constitutional Law c=>70.3(14)
Argument by nonresident corporation 

bidding on public, contract that statute giv­
ing preference on public contracts to resi­
dents should be declared unconstitutional 
on a public policy basis would not be con­
sidered, because the legislature had an­
nounced the public policy with regard to the 
statute. W.S.1977, § 9-8-302.

Don W. Riske, Andrews, Andrews & 
Riske, P. C. (argued), Cheyenne, for plain­
tiff.

Steven F. Freuden ti' 4,tty. Gen., Bruce 
A. Salzburg, Senior * Vtty. Gen. (ar­
gued), and I. Vin • Jr., Douglas,
for defendant

Before R O SE . C. J., and R A P E R , TH O M ­
AS, R O O N EY  and BROW N. JJ.
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RAPER, Justice.
We are presented in this case with a 

reserved question pursuant to § 1-13-101, 
W.S.1977.1 The question set out in plain­
t if fs  brief is whether § 9-8-302, W.S.1977, 
violates Art. I, § 6, of the Wyoming Consti­
tution,1 Art. I, § 3, of the Wyoming Consti­
tu tion3 and § 1 of the Fourteenth Amend­
ment to the United States Constitution/ 
The questioned statute, § 9-8-302, supra 
provides:

"Whenever a contract is let by the state, 
or any department thereof, or any coun­
ty, city, town, school district, high school 
district, or other public corporation of the 
state for the erection, construction, alter­
ation, or repair of any public building, or 
other public structure, or for making any 
addition thereto, or for any public work 
or improvements, such contract shall be 
let, if  advertisement for bids is not re­
quired, to a resident of the state. I f  
advertisement for bids is required the 
contract shall be let to the responsible 
resident making the lowest bid if such 
resident’s bid is not more than five |>or-

1. Section 1 -13-101, W .S.1977:
"When an important and difficult constitu­
tional question arises in a proceeding pend­
ing before the district court on motion of 
either party or upon his own motion the 
judge of the district court may cause the 
question to be reserved and sent to the su­
preme court for its decision."

2. Article I, § 6, Wyoming Constitution:
"No person shall be deprived of life, liberty 
or property without due process of law."

3. Article I, § 3, Wyoming Constitution:
“ Since equality in the enjoyment of natural 
and civil rights is only mrde sure through 
political equality, the laws of this state affect­
ing the political rights and privileges of its 
citizens shall be without distinction of race, 
color, sex, or any circumstance or condition 
whatsoever other than individual incompe­
tency, or unworthiness duly ascertained by a 
court of competent jurisdiction."

4. Section I of the Fourteenth Amendment to 
the United States Constitution:

"All persons bom  or naturalized in the Unit­
ed States and subject to the jurisdiction 
thereof, are citizens of the United States and 
of the State wherein they reside. No State 
shall make or enforce any law which shall 
abridge the privileges or immunities of citi-

cent (5%) higher than tha t of the lowest 
rcs|X)nsible nonresident bidder."

We shall uphold the statute.
On June 1, 1981, Galesburg Construction 

Company (Galesburg) was issued its Certifi­
cate of Incorporation by the Secretary of 
State for the State of Wyoming. In July of 
that year, the Board of Trustees of Memori­
al Hospital of Converse County (Hospital) 
announced bidding would be held for a con­
struction project in Douglas. Galesburg 
submitted a bid on the project to the Hospi­
tal. On August 27, 1981, the bids were 
opened and it was discovered that Gales­
burg was the lowest bidder for the project. 
However, on September 14,1981, the Hospi­
tal informed Galesburg that, since it did not 
qualify as a "resident" of the state of Wyo­
ming, as that term is defined in § 9-8-301, 
W.S.1977,5 and because its bid was not more 
than five percent lower than the lowest 
resident bidder under § 9-8-302, supra, it 
would not be awarded the project.

On September 23, 1981, Galesburg filed 
suit seeking to have § 9-8-302 as applied to

zens of the United States; nor shall any State 
deprive any person of life, liberty, or proper­
ty, without due process o f law; nor deny to 
any person within its jurisdiction the equal 
protection of the laws."

Article I, § 34, Wyoming Constitution is the 
Wyoming version of the right to equal protec­
tion:

"Ail laws of a general nature shall have a 
uniform operation."

Washakie County School District Number One 
v. Herschler, infra.

5. Section 9 -8 -301 , W .S.1977:
"As used in this act (§§ 9 -8 -301  to 9 -8 -3 04 , 
9 -8 -3 08 ] the word ‘resident’ means any per­
son who shall have been a bona fide resident 
of the state for one (1) year or more immedi­
ately prior to bidding upon the contract; a 
partnership or association, each member of 
which shall have been a bona fide resident of 
the state for one ( I )  year or more immediate­
ly prior to bidding upon the contract; a cor­
poration which has been organized under the 
laws of the state of Wyoming and has been in 
existence therein for one (1) year or more 
immediately prior to bidding upon the con­
tract and which has its principal office and 
place of business within the state of Wyo­
ming."
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i t  declared unconstitutional.* On October 7, 
1981, the parties and the W yom ing A tto r­
ney General entered in to  a stipu la tion set­
tin g  fo rth  the uncontroverted facts and re­
questing tha t the question o f the sta tu te ’s 
constitu tiona lity  be reserved to this court. 
Pursuant to tha t request, the d is tr ic t judge 
filed  his tinding3 o f fa c t and ordered that 
the constitutional question be reserved. 
The d is tric t court fu lly  complied w ith  the 
ru le  th a t all p re lim inary matters including 
factua l questions must f ir s t  be disposed o f 
before the supreme court w ill consider a 
reserved constitutional question. State v. 
Rosachi, Wyo., 549 P.2d 318 (1976).

I
[1 ] When presented w ith  a constitu tion­

a lly  based challenge to a statu te, this court 
presumes the statu te to be constitutional 
unless the party mounting the challenge 
proves otherwise. Nickelson v. People, 
Wyo., 607 P.2d 904 (1980). This is because 
there exists a strong presumption in favor 
o f constitu tionality. Sorenson v. State, 
Wyo., 604 P.2d 1031 (1979). A ny  doubt in 
the m atte r must be resolved in favo r o f the 
s ta tu te ’s constitu tiona lity . Washakie Coun­
ty School District Number One v. Her- 
schler, Wyo., 606 P.2d 310 (1980), cert, de­
nied 449 U.S. 824, 101 S .C t 86, 66 L.Ed.2d 
28. Thus, before we w ill s trike  down a 
s ta tu te  we must find th a t- it c learly violates 
one o f fn2 principles o f our state and na­
tiona l constitutions by which we are bound. 
When there is a transgression o f either o f 
those documents, we must not and w ill not 
hesitate to declare the leg isla tive enactment 
inva lid . Washakie County School District 
Number One v. Herschler, supra.

I I
[2 ] Though Galesburg stated the ques­

tion  fo r us in terms which included chal-
6. Galesburg's complaint stated in pertinent 

pan:
"11, W .S. iMJ-302, on Its face and as ap­
plied to the Plaintiff by the Defendant:

"a. violates Article 1, Section 6 of the 
ConsUtutlon of the State of Wyoming by de­
priving the Plaintiff of Its property rights 
without due process of law;

lenges based upon A rt. I, §§ 3 and 6 o f the 
Wyoming Constitution, these provisions 
were not argued as au tho rity  in the brief, 
and, in fact, were not mentioned other than 
in the statement o f the issues. A  constitu­
tional question reserved to the supreme 
court from  the d is tric t court is too impor­
ta n t to be answered a t random and i t  w ill 
not be answered unless fu lly  presented and 
argued. Salt Creek Transportation Compa­
ny v. Public Service Commission, 37 Wyo. 
488, 263 P. 621 (1928). The real crux o f 
Galesburg’s challenge can be found in the 
two-tiered equal protection-due process 
analysis which has been developed by the 
United States Supreme Court in connection 
w ith  the Fourteenth Amendment, supra. 
Galesburg has argued tha t under such an 
approach § 9-8-302, supra, must fa ll.

[3 ] The test fo r determ in ing whether a 
legislative enactment passes muster under 
an equal-protection o r due-process challenge 
exists on tw o  levels. The decision as to 
which level o f scru tiny should be employed 
has often been as im portan t as the actual 
application o f the te s t S tr ic t scrutiny, 
which requires a much more rigorous exam­
ination, is used when the sta tu te in question 
employs a suspect classification o r traverses 
a fundamental r ig h t  Under s tr ic t scrutiny, 
before the sta tu te can be upheld, the re­
view ing cou rt must find  th a t the statute 
serves some compelling state in te rest and 
tha t i t  is narrow ly drawn so as to not 
unnecessarily in te rfere w ith  a fundamental 
r ig h t or use a suspect classification. VVas- 
hakie County School District Number One 
v. Herschler, supra.

Under a lower level o f scrutiny, the re­
view ing cou rt must merely determ ine 
whether the sta tu te serves a legitimate 
state interest. I f  so, a ll tha t is required is 
th a t the s ta tu te  be ra tiona lly  related to the 
advancement o f th a t interest. Unless these

"b. violates the Plaintiffs due process and 
equal protection guarantees under Section 1, 
Amendment 14 to the Constitution of the 
United States;

"c. creates a classification whlcf^ arbitrar­
ily discriminates against the Plaintiff without 
any rational relationship to a legitimate state 
Interest."
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' the conditions are 3hown not to exist, the s ta t­
ute must be upheld. Washakie County 
School District Number One v. Herschler, 
supra.7

I l l
[4 ] Galesburg argues th a t we should 

evaluate the constitu tiona lity o f § 9-8-302, 
supra, w ith  s tr ic t scrutiny. I t  supports this 
position by s tring  c itin g  o ther cases in 
which durational residency requirements 
were subjected to s tr ic t scrutiny. However, 
Galesburg fa iled to care fu lly consider why 
each o f those cases deserved the higher 
level o f scrutiny.*

In  each o f the cited cases e ither a funda­
mental r ig h t or a suspect classification was 
implicated. The fundamental righ ts gener­
a lly  found in jured by durationa l residency 
requirements in those cases were the r ig h t 
o f in terstate travel and the r ig h t to ._U  
Dunn v. Blumstein, 405 U.S. 330, 32 S.CL 
995, 31 L.Ed.2d 274 (1972); Shapiro v. 
Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 
L.Ed.2d 600 (1960); State v. Van Dort, 
Alaska, 502 P.2d 453 (1972); Jarmel v. Put­
nam, 179 Colo. 215, 499 P.2d 603 (1972); 
Delgiorno v. Huisman, Wyo., 498 P.2d 1246 
(1972). These fundamental righ ts have 
never been extended to corporations under 
the Fourteenth Amendment. In  fact, the 
language in the Amendment seemingly ex­
cludes corporations by re fe rr ing  to " [a ]ll 
persons born or naturalized in the United 
S tates." Corporations are fic titious entities 
incapable o f being born (in a biological 
sense), voting, o r traveling. They do not 
possess those fundamental rights.
7. There have been some indications a third 

level may exist for gender-based classifications, 
Craig v. Boren. 429 U.S. 190, 97 S.Ct. 451, 50 
L.Ed.2d 397 (1976), i.e., “must serve important 
governmental objectives and must be substan­
tially related to achievement of those objec­
tives."

8. Not all the cases cited were right on point.
One, York v. State, 53 Hawaii 557, 498 P.2d 644 
(1972), found a three-year residency require­
ment for public employment not to require 
strict scruUny; however, the court struck it 
down anyway using on!y the rationally-related 
test. Another case cited not belonging here 
was roomer v. Wltsell, 334 l',S . 385, 68 S.Ct. 
1156, 92 LEd . 1460 (1948). That case was

GALESBURG CONST. CO.
C ite  at. Wyo.

Neither can we accept lh a t Galesburg is a 
member o f a sus|>oct classification. Such 
status is usually only awarded to racial and 
nationality m inorities, victims o f invidious 
discrim ination. McLaughlin v. Florida, 379 
U.S. 184, 192, 85 S.CL 283, 288, 13 L.Ed.2d 
222 (1964). There is noth ing in the record 
showing Galesburg to belong to such a m i­
nority. Further, such status has never been 
given to corporations since the Fourteenth 
Amendment was designed to protect people 
not business organizations. Accordingly 
the statu te as applied to Galesburg does not 
warran t s tr ic t scrutiny, and thus we must 
employ the lower level o f scrutiny.

v. BOARD Ol TRUSTEES Wyo. 749
, M l P.2d 745

IV
(5 ,6 ] The recognized testing c rite ria  to 

determine whether a state sta tu te  violates 
equal protection righ ts under the ra tiona l- 
basis standard are summarized in Morey v. 
Doud, 354 U.S. 457, 463-464, 77 S.CL 1344,1 
L.Ed.2d 1485 (1957):

"  *1. The equal protection clause o f the 
Fourteenth Amendment does not take 
from the State the power to  classify in 
the adoption o f police laws, bu t adm its o f 
the exercise o f a wide scope o f discretion 
in tha t regard, and avoids what is done 
only when i t  is w ith ou t any reasonable 
basis and therefore is pure ly a rb itra ry .
2. A  classification having some reasona­
ble basis does not offend against th a t 
clause merely because i t  is not made w ith  
mathematical nicety or because in  prac­
tice i t  results in some inequality. 3. 
When the classification in such a law  is
decided on the basis of the Privilege and Immu­
nities Clause. However, that clause, which 
protects citizens of one state in regards to ac­
tivities in another state, is not involved here 
because Galesburg is a Wyoming corporation 
trying to do business in Wyoming. W e also 
can And no support for Galesburg's position in 
Rayco Construction Company, Inc, v. Vorsan- 
ger, 397 F.Supp. 1105 (ED Ark.1975). It held 
the statute in question discriminatory as to 
both domestic and foreign contractors and ap­
plied a strict construction test because of its 
criminal sanctions for violations. It did not 
hold that a proper preference may not be al­
lowed and in fact intimated it could.
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called in question, if  an y  sta te  o f  fa cts  
reasonably can  be con ce ived  tha t w ould 
susta in  it, the ex isten ce  o f  tha t sta te o f  
fa c ts  a t the tim e the law  was enacted  
m u st be assumed. 4. O ne  w ho assails 
the  classifica tion  in su ch  a law  m ust ca rry  
the  burden o f  show ing  th a t it does not 
rest upon any reasonable basis, b u t is 
essentially arb itrary.' [C ita tion .]"  

V iew in g  the sta tu te , as it  is applied to  
Galesburg , under the low er level o f  s c ru ti­
ny, w e m ust de term ine  w h e th er  the s ta tu te  
serves a leg itim ate s ta te  in terest and 
w h e th er  it  is rationally related to  the ad­
va n cem en t o f  tha t interest. Previously  it 
has been said tha t the purpose o f  § 9 - 8 -  
302, supra, was “ to en courage  local indus­
try."  Opinions, A t to rn e y  G enera l o f  W yo ­
m ing, No. 49, Ju n e  24, 1963, a t page 240.9 
W e  agree tha t this appears to have been the  
leg isla ture’s likely in ten t. W e  fu r th e r  hold 
th a t this is de fin ite ly  a leg itim a te  sta te  
in te r e s t  A cco rd in g ly , th e  on ly question 
le f t  is w he ther the  s ta tu te  as draw n is 
rationally  related to  the  adva n cem en t o f  
th is  sta te interest. W e hold th a t i t  is.

B y  g iv in g  W yo m in g  co rp o ra tio n s10 a 
handicap in b idding  on p u b lic  con tra cts , the 
s ta tu te  in essence increases the likelihood 
th a t  a W yom in g  corpora tion  will be aw ard­
ed the c o n tr a c t  W h en  con tra cts  are 
aw arded to W yom in g  corporations, as op­
posed to ou t-o f-sta te  corporations, local in­
d u s try  is encouraged. T h is  con tr ibu tes  to, 
streng thens, and stabilizes the s ta te  and

9. Opinions of the Attorney General construing 
statutes are entitled to weight, particularly 
when they have been weathered by time and 
where the legislature has failed over a long 
period to make any change In a statute follow­
ing Its interpretation by the Attorney General. 
Such acquiescence Is worthy o f careful consid­
eration in an Inquiry into the intent of that 
body. School Districts Nos. 2, 3, 6, 9 and 10. 
Campbell County v. Cook, Wyo.. 424 P.2d 751 
(1967). That construction has stood for nearly 
twenty years.

10. We note that Galesburg’s challenge in this 
case Is to § 9 -8 -3 02 , supra. No challenge was 
made to § 9 -8 -3 01 , supra, which defines a Wy­
oming corporation as one h:tvlng been Incorpo­
rated in Wyoming for more than one year. 
Thus, we need not evaluate the one-year re­
quirement.

local econom y—the prim ary in te rest is tha t 
o f  the  public. Equitable Shipyards, Inc. v. 
State, 93 Wash.2d 465, 611 P.2d 396 (1980). 
A  benefit to a particu lar person, be it corpo­
ra te  or natura l, is only inciden ta l and not 
lethal to constitu tiona lity . T h e  m oney pay­
able under the con tra ct is m ore likely to 
rem ain w ith in  the state, and enhan ce  the 
tax base o f  sta te  and local g overnm en t."  
Th e re fo re , w e con clude that, as applied to 
Galesburg, the sta tu te  does no t run a foul o f  
the Fo u r teen th  A m e n d m e n t

G a lesburg  has failed to ca rry  its burden 
tha t the s ta tu te  is essentially  arb itrary.

V

[7 ,8 ] T h e  rem aining  portion o f  Gales­
burg's argum en t is to the e f f e c t  th a t we 
should declare the sta tu te  un constitu tiona l 
on a public policy basis. A s  sta ted  earlier, 
we have no au thority  to o ve rtu rn  sta tu tes 
enacted  by the  legislature m erely  because 
w e believe th a t they are aga inst pub lic poli­
cy. T h e  legislature announces pub lic policy 
by its enactm ents. S ta tu te s  are  en titled  to 
a presum ption  o f  con stitu tiona lity  unless 
the cha lleng ing  party c lea r ly  establishes 
tha t constitu tional principles are violated by 
the sta tu te. Public policy is no t a basis fo r  
decla ring  a s ta tu te  unconstitu tiona l. W is­
dom  or expedic.:»y o f  s ta tu te s is fo r  the 
legislature and not the courts. Denny v. 
Stevens, 52 W yo. 253, 75 P.2d 378, 113 
A .L .R .  1337 (1938). Co u r ts  m u st no t usurp 
or en croa ch  upon the leg islative fun ction .

I I . Arizona has a statute which specifically 
grants a 5%  preference to contractors who 
have paid county and state taxes for two suc­
cessive years previous to making the bid. in 
Schrey v. AJ'ison Steel Mfg. Co., 75 Ariz. 282, 
255 P.2d 604 (1953), the statute was held con­
stitutional as not discriminatory in that the 
legislature had a right to believe and it may be 
a fact that the interests of the slate and the 
political subdivisions would be better served. 
The taxes requirement was held to be a reason­
able test to determine the responsibility o f the 
bidder. We note that § 9 -8 -3 02 , supra, the 
Wyoming statute being questioned, requires 
that the contract must be let to a responsible 
bidder,
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Kennedy v. State, Wyo., 559 P.2d 1014
(1977). We only consider public policy 
when the constitution or statutes have not 
spoken. The legislature has announced the 
public policy in this instance. Accordingly, 
we cannot consider Galesburg’s argument.

We hold that, as applied to Galesburg, 
§ 9-8-302, supra, is constitutional.

Returned to the d is tric t court, reserved 
constitutional question argued, answered.

RGONEY, Justice, dissenting.
A lthough I agree tha t there is a de fin ite  

state interest in encouraging local industry, 
I  cannot agree th a t such encouragement 
results from  a statu te which prevents a 
person who has been a resident o f the state 
fo r many years from  bidding on construc­
tion o f a public bu ild ing contract, w ithou t 
penalty, simply because he exercised his 
privilege to do business as a corporation 
w ith in  the year previous to the bid. Ac­
cepting all o f the law cited in the m ajo rity  
opinion, I cannot find  e ithe r a " leg itim a te  
state in te rest" or a "reasonable /ra tiona l" 
basis fo r g iv ing  a preference to A , who has 
lived in Wyoming fo r two years and makes 
his bid on construction o f a public bu ild ing 
as an individual, over B, who has lived in 
Wyom ing fo r th ir ty  years bu t makes his bid 
under the name o f a corporation wholly 
owned by him but incorporated only a 
month p rio r to the bid.

Tha t exact situation can resu lt from the 
m a jo rity  holding. The statute, then, would 
have an a rb itra ry  and capricious appl: :ation 
and would be vio lative o f a ll o f the consti­
tu tiona l provisions set fo rth  in the question 
here reserved to us by the d is tr ic t court: 

" IT  IS THEREFORE ORDERED, A D ­
JUDGED AND  DECREED th a t the fo l­
low ing specific constitu tional question be, 
and the same hereby is, reserved and sent 
to the Wyom ing Supreme Court fo r its 
decision:

1. Section 9 -8 -301 , W .S.1977. provides:
"As used In this act [§§ 9 -8 -3 01  to 9 -8 -304 . 
9 -8 -3 08 ] the word 'resident’ meant any per­
son who shall have been a bona flde resident 
of the state for one (1) year or more Immedi­
ately prior to bidding upon the contract; a 
partnership or association, each member of 
which shall have been a bona fide resident of

Wyo. 751

"W H ETH E R  W.S. 9-8-302, W H ICH  
STATES:
"  ’Whenever a contract is le t by the 
state, or any department thereof, or 
any county, city, town, school d is tric t, 
high school d is tric t, or o ther public cor­
poration o f the state fo r the erection, 
construction, alteration, o r repa ir o f 
any public building, or o ther public 
structure, or fo r making ar.y addition 
thereto, or fo r any public work o r im ­
provements, such contract shall be let, 
i f  advertisement fo r bids is no t re­
quired, to a resident o f the state. I f  
advertisement fo r bids is required the 
contract shall be le t to the responsible 
resident making the lowest bid i f  such 
resident’s bid is not more than five 
percent (5%) higher than th a t o f the 
lowest responsible nonresident bidder.' 
"V IO LA TE S  ARTICLE  I, SECTION 6, 
OF TH E  W YOM ING CONSTITU­
T IO N , AN D /O R  AR TICLE  1, SEC­
T IO N  3, OF TH E  W YOM ING  CON­
ST ITU T IO N  AND /O R  SECTION 1 OF 
TH E  FOURTEENTH A M E N D M E N T  
TO TH E  UN ITED  STATES CONSTI­
TU T IO N ."

I t  may be contended that I am assuming 
a fac t not present— th a t the record does not 
re flec t the p la in t if f ’s stockholders to have 
been W yom ing residents fo r an extended 
period p rio r to incorporation. B u t the ma­
jo r ity  opinion makes a like assumption. 
The record does not re flect th a t such stock­
holders were not long-time residents o f W y­
oming. I f  th is fact were necessary to re­
solve the constitutional question, the m a tte r 
would not be ripe fo r  answer to a reserved 
question. State v. Rosachi, Wyo., 549 P.2d 
318 (1976). However, the in te n t o f the leg­
is la ture as indicated by the legislative his’ o- 
ry  o f § 9-8-301, W.S.19771 was to preclude

the state for one (1) year or more Immediate­
ly prior to bidding upon the contract; a cor­
poration which has been organized under the 
laws of the state of Wyoming and has been In 
existence therein for one (1) year or more 
immediately prior to bidding upon the con­
tract ana which has Its principal office and
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a long-time resident from  b idding on con­
struction o f a public bu ild ing  contract, 
w ithou t penalty, through a wholly-owned 
corporation w ith in a year a f te r  its incori>o- 
ration. The fo llow ing amendment to 
changes in § 9-8-301 was accepted on the 
House's second reading o f the  file  in 1961, 
bu t was struck on the th ird  reading:

“ A t  the end o f the last sentence strike 
the period insert a semi-colon and the 
fo llow ing language: 'p rov ided, however, 
th a t any corporation fo rm ed -by persons 
who are bona fide residents o f the State 
fo r  one year or more imm ediate ly p rio r to 
bidding upon a contract and the corporate 
stock o f which is owned in  fu ii by such 
bona fide residents sha ll be included 
w ith in  the meaning o f the  word “ resi­
den t".' "  Digest o f Journals, 36th Legis­
lature, p. 65 (1961).

Legislative intent may be determined 
through legislative history. Saffels v. Ren- 
ne tt, Wyo., 630 P.2d 505 (1981): Sanches v. 
Sanches, Wyo., 626 P.2d 61 (1981).

I t  may also be contended th a t the re­
served question concerns an in qu iry  about 
§ 9-8-302, W.S.19772 and th a t we should 
not consider the constitu tiona lity o f § 9 -8 -  
301, W.S.1977. Such contention overlooks 
the fa c t tha t § 9-8-301 defines the terms 
used in § 9-8-302. The m eaning and legis­
la tive  in ten t as expressed in § 9-8 -302 can­
not be ascertained w ithout reference to the 
va lid ity  o f § 9-8-301. W hether or not 
§ 9-8-302 is violative o f the Constitutions 
depends upon the language thereof as 
defined by § 9-8-301. The word "res i­
den t" as used in § 9-8-302 makes the app li­
cation o f the section unconstitu tional. Sec­
tion 9-8-301 must be exam ined to deter­
mine the constitutionality o f § 9-8-302. 
They mu3t be considered p a r/ mater/a.

" I t  is a fundamental p rinc ip le  o f s ta tu to ­
ry  construction that to ascertain the 
meaning o f a given law a ll s ta tu tes re la t­
ing  to the same subject o r having the

place of business within the state of Wyo­ming,"

same general purpose shall be read in 
connection w ith  i t  as constitu ting one 
law. They must be construed in harmo­
ny, else the law o f the State would con­
sist o f disjointed and unharmonious parts 
w ith  a con flic ting  and confusing re s u lt 
• • * "  Stringer v. Board of County 
Commissioners o f Big Horn County, 
Wyo., 347 P.2d 197, 200 (1959). See 
Kuntz v. Kinne, Wyo., 395 P.2d 236 
(1964); Brinegar v. Clark, Wyo., 371 P.2d 
62 (1962).

A lthough upholding a state tax exemp­
tion fo r nonresidents on merchandise held 
in storage, the United States Supreme 
Court said, in applying the rational-basis 
test:

. . . . .  jx jhe re  is a point beyond which 
the State cannot go w ithout v io la ting  the 
Equal Protection Clause. The State must 
proceed upon a rational basis and may 
not resort to a classification tha t is palpa­
bly a rb itra ry . The rule often has been 
stated to be tha t the classification ‘must 
rest upon some ground o f difference hav­
ing a fa ir  and substantial relation to the 
object o f the legislation.’ * * Allied 
Stores o f Ohio, Ire. v. Bowers, 358 U.S. 
522, 527, 79 S.Ct. 437, 441, 3 L.Ed.2d 480 
(1959). See York v. State, 53 Hawaii 557, 
498 P.2d 644 (1972).

I am not here addressing the reasonable­
ness o f the 5 percent figure vis-a-vis 4 
percent, 1 percent, 25 |>ercent, 65 percent, 
etc.,—nor did the m ajority opinion— nor did 
the stipu lation o f facts upon which was 
based the find in g  o f fact3 in the court's 
order. And I am not here addressing the 
constitu tiona lity  o f the statute as i t  m igh t 
pertain to a |>cnalty applicable only to actu­
al nonresident persons or entities. I note in 
this connection, however, tha t an a rb itra ry  
classification has been held to exist in a 
sta tu te p roh ib iting  employment o f aliens on 
public works. Purdy <Sc Fitzpatrick v. State,
2, Section 9 -8 -3 02 , W .S.1977, is quoted In the 

question as reserved, supra.
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71 Cal.2d 566. 79 Cal.Rptr. 77. 456 P.2d 645 
(1969V S ee  T o ra o  T akah a sh i v. F ish  and  
G am e Com m iss ion , 334 U .S. 410, 63 S.CL 
1138, 92 L.Ed. 1478 (1948).

I would a n sw er  the reserved question by 
hold ing the sta tu te  unconstitutional in de­
n y in g  equal protection  to som e persons to 
w h ich  it is applicable, i.e., those  long-tim e

W y o m in g  residents w ho have chosen to  do 
b u sin e ss  as a corporation w ith in  a  yea r  pre­
v io u s to  the bids referred to in the sta tu te .
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STATE o f  W yom ing, P la in tiff , 
v.

Roger ANTO N ICH , Defendant 
No. 84-35.

Supreme Court o f Wyoming.
Jan. 10, 1985.

General superintendent o f cons.ruction 
company was charged w ith violating W yo­
m ing Preference A c t  The County Court, 
Converse County, John A llan Holtz, J., d is ­
missed charge on ground tha t Act v io lated 
privileges and immunities clause o f Federal 
Constitution. State applied to file b ill o f 
exceptions. The Supreme Court, Rose, J., 
held tha t W yom ing Preference Act does 
not violate the privileges and immunities 
clause o f the Federal Constitution.

B ill o f exceptions sustained.
Thomas, C. J., filed specially concur­

r in g  opinion.

1. C ons titu tio na l Law  «=>207(1)
Exam ination o f a state mactment to  

determ ine its va lid ity  under the priv ileges 
and immunities clause involves a two-step 
analysis: f irs t, rev iew ing court must de te r­
mine whether sta tu te burdens a fundamen­
ta l r ig h t o r activ ity , since only those "p r iv i­
leges”  and “ immunities”  which bear upon 
the concept o f in te rsta te harmony fa ll w ith ­
in the scope and purpose o f the clause; 
second, cou rt must examine the reasons fo r  
the d iscrim inatory treatm ent to determ ine 
the ir va lid ity  and the ir relation to the de­
gree o f discrim ination imposed by the s ta t­
ute. U.S.C.A. C ons t A r t  4, § 2, cl. 1.
2. C ons titu tio na l Law  <s=207(2)

States <3=98
W yom ing Preference A c t which re ­

quires contractors to employ available qua l-
* Became Chief Justice January 1, 1985.
** Chief Justice at lime of oral argument.
1. The United States Constitution, Art. IV, § 2, provides:

ified Wyom ing laborers fo r public works 
projects in preference to nonresident labor­
ers, does not violate the privileges and im­
munities clause o f the Federal Constitution, 
notw ithstanding the Act's infringement 
upon a recognized fundamental righ t, as 
the A c t na rrow ly addresses goal o f reduced 
unemployment among sta te ’s taxpayers by 
p re fe rr ing  available, qua lified residents for 
government-funded positions. W.S. 1977, 
§§ 16-6-201 to 16-6-206; U.S.C.A. Const 
A r t  4, § 2, cl. 1.

A.G. McClintock, A tty . Gen., Gerald A. 
Stack, Deputy A tty . Gen., John W. Ren- 
neisen, Sr. A s s t A tty . Gen., and Michael A. 
Blonigen, A s s t A tty . Gen., fo r plaintiff.

Daniel E. White, Cheyenne, fo r defend­
a n t

Before THOMAS,’  C J., and ROSE, ROO­
N E Y ,”  BROWN and CARD INE , JJ.

ROSE, Justice.
We granted the State o f W yom ing’s ap­

plication to file  a b ill o f exceptions in order 
to address a single issue:

“ Does the Wyoming Preference fo r State 
Laborers A c t  Section 16-6-201, et seq., 
W.S. 1977, violate the privileges and im­
munities clause o f the United States Con­
stitu tion?”

We w ill hold th a t the challenged Act is 
narrow ly tailored to f i t  a particu la r prob­
lem identified by the State and. therefore, 
does no t imperm issibly in fringe the privi­
leges and immunities o f the citizens of 
states o ther than Wyom ing.1 Accordingly, 
we sustain the b ill o f exceptions filed by 
the State.

W YOM ING  PREFERENCE 
ACT OF 1971 

In  1971, the legislature adopted the "Wy­
om ing Preference A ct,”  §§ 16-6-201

*The Citizens of each State shall be entitled U - all Privileges and Irnmuni'.ies of Citizens is the several States."
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EFERENCE
1971

re adopted the “ Wy- 
Act,”  §§ 16-6-201
ilate shall be entitled >o 
munilics of Citizens m

through 16-6-206, 
quires contractors to employ available qual­
ified Wyoming laborers fo r public-works 
projects in preference to nonresident labor­
ers. Section 16-6-203, W.S.1977, contains 
the key provision o f the Act:

"E ve ry person who is charged w ith the 
duty o f construction, reconstructing, im ­
proving, enlarging, a lte ring  o r repairing 
any public works pro ject or improvement 
fo r the state o r any political subdivision, 
municipal corporation, o r other govern­
mental unit, shall employ only Wyoming 
laborers on the pro ject or improvem ent 
Every contract le t by any person shall 
contain a provision requ iring tha t Wyo­
m ing labor be used except o ther laborers 
may be used when W yom ing laborers are 
not available fo r the employment from  
w ith in the state o r are not qua lified to 
perform  the work involved. The state 
employment o ffice nearest the proposed 
contract or construction site shall main­
tain a lis t o f  laborers, classified by skills, 
who are residents and are available fo r 
employment. When the nearest state 
employment o ffice is unable to provide 
the requested number o f laborers from  
its own list, i t  shall immediately contact 
other state employment offices and re­
quest the names o f o ther available labor­
ers. Every person required to employ 
Wyoming laborers sha ll in fo rm  the near­
est state employment o ffice o f his em­
ployment needs. I f  the state employ­
ment office certifies tha t the person’s 
need fo r laborers cannot be filled from  
those listed as o f the date the in fo rma­
tion is filed, then the person may employ 
other than W yom ing laborers.”
On September 22, 1983, the Converse 

County prosecuting attorney charged Rog­
er Antonich, general superintendent o f 
Westates Construction Company, w ith  vio­
lating § 16-6-203, supra. The information 
alleged tha t Antonich fired a Wyoming 
worker from  a public-school construction 
project in order to hire out-of-state work­
ers. The county cou rt judge dismissed the 
charge on the ground tha t § 16-6-203, su­
pra, violates the privileges and immunities 
clause o f the federal constitution. The

518, 98 S .C t 2482, 57 LEd.2d 397 (1978), 
and recent cases from  other jurisd ictions in 
which the courts have invalidated sta tu to ry 
preferences fo r local workers. A fte r ex­
am ining these and s im ila r opinions, we con­
clude tha t certain d is tingu ish ing features 
in Wyom ing's Preference A c t su ffic ien tly  
lim it its scope so as to sa tis fy the demands 
o f the privileges-and-immunities clause.

PR IV ILE G E S -A N D -IM M U N IT IE S  
CLAUSE ANALYS IS  

[1 ] An examination o f a state enact­
ment to determ ine its va lid ity  under the 
privileges-and-immunities clause involves a 
two-step analysis. F irs t, the review ing 
cou rt must determ ine whether the statute 
burdens a fundamental r ig h t o r activ ity , 
since only those "p riv ileges " and "im m un i­
ties”  which bear upon the concept o f in te r­
state harmony fa ll w ith in  the scope and 
purpose o f the clause. United Building 
and Construction Trades Council o f 
Camden County and Vicinity v. Mayor 
and Council o f the City o f Camden, —
U .S . , -----------------, 104 S .C t 1020, 1027,
79 L.Ed.2d 249, 258-259 (1984); Baldwin v. 
Fish and Game Commission o f Montana, 
436 U.S. 371, 383-388, 98 S .C t 1852, 1860- 
1862, 56 L.Ed.”  1 354 (1978); Toomer v. 
Witsell, 334 U.S. 385, 395-396, 68 S .C t 
1156,1161-1162, 92 L.Ed. 1460 (1948). Sec­
ond, the court must examine the reasons 
fo r the d iscrim inatory trea tm ent to deter­
mine the ir va lid ity  and the ir re lation to the 
degree o f d iscrim ination imposed by the 
statu te. This portion o f the test was devel­
oped by the United States Supreme Court 
in Toomer v. Witsell, supra:

“ Like many o ther constitu tional prov i­
sions, the privileges and immunities 
clause is not an absolute. I t  does bar 
discrim ination against citizens o f other 
States where there is no substantia l rea­
son fo r the d iscrim ination beyond the 
mere fact tha t they are citizens o f o ther 
States. Bu t i t  does no t preclude dispari­
ty  o f treatm ent in the many situations 
where there are perfectly valid indepen­
dent reasons fo r i t  Thus the inquiry in
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each case must be concerned, with 
whether such reasons do exist and 
whether the degree o f  discrimination 
bears a close relation to them. The 
inquiry must also, o f  course, be con­
ducted with due regard f o r  the princi­
ple that the Slates should have consid­
eration leeway in analyzing local evils 
and in prescribing appropriate ernes." 
(Emphasis added.) 334 U.S. a t 396, 68 
S.CL a t 1162.

The Toomer court established tha t classifi­
cations based on non-citizenship cannot 
stand

"  • * * unless there is something to indi­
cate tha t non-citizens constitute a pecu­
lia r source o f the evil a t which the stat­
ute is aimed.”  334 U.S. a t 398, 68 S.CL 
a t 1163
The State concedes tha t the discrim ina­

tion against nonresidents under the Wyo­
m ing Preference A c t burdens a fundamen­
ta l r ig h L  In  an early  case, the United 
States Supreme. Court held th a t the p riv i­
leges-and-immunities clause protects the 
r ig h t o f a citizen o f one state to travel to 
another state fo r purposes o f employmenL 
Ward v. Maryland, 79 U.S. (12 Wall) 418, 
430, 20 L E d . 449 (1870). The Supreme 
Court rea ffirm ed th is princip le in Hicklin 
v. Orbeck, supra, 437 U.S. a t 525, 98 S.CL 
a t 2487. Even more pertinen t to the in­
s tan t case, the Supreme Court recently 
held th a t an enactment p re fe rring  local 
workers fo r public construction projects 
burdens a fundamental r ig h t and, there­
fore, fa lls  w ith in  the purview  o f the p riv i­
leges-and-immunities clause. United 
Building and Construction Trades Coun­
cil o f  Camden County and Vicinity v. 
Mayor and Council o f  the City o f  Cam­
den, supra, —  U.S. a t -----------------, 104
S.CL a t 1027-1029, 79 LEd.2d a t 258-261. 
C learly, W yom ing’s Preference A c t offends 
the privileges-and-immunities clause unless 
a close link exists between valid reasons 
fo r  the A c t and the discrim ination prac­
ticed.

The State, in its b rie f, identifies the pur­
pose o f the A ct.as the reduction in unem­
ployment among the labor force which

makes possible government projects 
through contributions to the public trea­
sury. Stated conversely, the evil which the 
W yom ing Preference A c t combats is 

“  * * * a resident remain ing unemployed 
while a nonresident takes a job on a 
W yom ing public works p ro ject." (State’s 
brie f.)

Thus, the W yom ing Preference Act at­
tempts to insure th a t government-created 
jobs benefit the State's citizens.

W ithout question, reduction in unemploy­
ment among W yom ing citizens constitutes 
a valid state goal. See United Building 
and Construction Trades Council oj 
Camden County and Vicinity v. Mayor 
and Council o f  the City o f  Camden, su­
pra; Hicklin v. Orbeck, supra. We turn, 
therefore, to an examination o f the rela­
tionship between this leg itim ate reason un­
derly ing the W yom ing Preference Act and 
the discrim ination mandated against non­
residents.

Enactments to alleviate high unemploy­
ment levels through the h ir ing  o f residents 
in preference to nonresidents generally 
have swept too broadly to survive chal­
lenges b rough t under the privileges-and-im­
munities clause. The prime example of 
such legislation is the "A laska  H ire ”  Act at 
issue in Hicklin v. Orbeck, supra. That 
A c t required the employment o f qualified 
Alaska residents in preference to nonresi 
dents fo r positions associated w ith

• a ll o il and gas leases, easementi 
o r righ t-o f-way perm its fo r oil o r gas 
pipeline purposes, unitization agree­
ments, o r any renegotia tion o f any of the 

■ preceding to which the state is a party 
• * V  437 U.S. a t 520, n. 2, 98 S.CL at 
2485 n. 2.

The United States Supreme Court cited 
three bases fo r holding th a t the discrimina­
tion imposed by th is s ta tu te  fa iled to bear > 
close relation to J ie  problem o f h igh unem­
ployment in Alaska. F irs t, the state had 
made no showing tha t nonresidents were i  
peculiar source o f widespread unemploy-. 
menL Rather than the in flu x  o f nonresi­
dents looking fo r work, the major cause oi 
unemployment appeared to be the inade-jj
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quote education and tra in ing  and the geo­
graphical remoteness o f many jobless resi­
dents— particu la rly  the Eskimo and Indian 
residents. 437 U.S. a t 526-527, 9? c. a t 
2487-2488. Secondly, the Corn , deter­
mined tha t A laska H ire did not narrow ly 
address the problem o f unemployment, 
since the A c t simply pre ferred all residents, 
regardless o f the ir employment status, edu­
cation or tra in ing . 437 U.S. a t 527, 98 S.CL 
at 2488. F inally, the Supreme Court ob­
served th a t the d iscrim inatory e ffec t o f 
Alaska H ire extended we ll beyond those 
activities in which the state held a substan­
tial p roprie ta ry interest:

"  * * * In  sum, the A c t is an a ttem pt to 
force v ir tu a lly  a ll businesses tv i t  benefit 
in some way. from  the ecoi lie ripp le 
e ffec t o f A laska's decision to aevelop its 
oil and gas resources to bias the ir em­
ployment practices in fa vo r o f the State’s 
residents. We believe tha t A laska ’s own­
ership o f the oil and gas th a t is the 
subject m atter o f A laska H ire  simply 
constitutes insu ffic ien t jus tifica tion  fo r  
the pervasive d iscrim ination against non­
residents tha t the A c t mandates." 437 
U.S. a t 531, 98 S.CL a t 2490.
A number o f state courts have adopted 

the fo regoing rationale in inva lida ting en­
actments which g ran t an employment pref­
erence to local workers. Laborers Local 
Union No. 37b v. Felton Construction 
Company, 98 Wash.2d 121, 654 t*.2d 67 
(1982); Massachusetts Council o f  Con­
struction Employers, Incorporated v. 
Mayor o f  Boston, 384 Mass. 466, 425 
N.E.2d 346 (1981), rev ’d under the com­
merce clause, 460 U.S. 204, 103 S.CL 1042, 
75 LEd.2d 1 (1983); Sa lla  v. County o f  
Monroe, 48 N.Y.2d 514, 399 N.E.2d 909, 
423 N.Y.S.2d 878, c e r t denied 446 U.S. 909, 
100 S.CL 1836, 64 L.Ed.2d 262 (1979). We 
find, however, th a t Wyom ing's Preference 
Act unlike the enactments a t issue in these 
cases and A laska H ire, precisely fits  the 
particular evil identified by the State.

As noted above, the act seeks to prevent 
a qualified W yom ing worker's remaining 
unemployed while a nonresident goes to 
work on a government-funded construction

p ro je c t The sta tu te  makes no a ttem pt to 
eradicate the general unemployment in th is 
state which may be due to factors unre la t­
ed to nonresidents. Accord ingly, the A c t 
directs its d iscrim inatory trea tm ent toward 
the nonresident applicants fo r jobs on pub- 
lic-works projects— those individuals who 
constitu te the peculiar source o f the evil 
identified by the State.

Secondly, the V/yom ing Preference A c t 
specifica lly addresses the problem o f unem­
ployment among W yom ing construction 
workers. Section 16-6-203, supra, re­
quires contractors to contact the local em­
ployment o ffice  to determ ine whether qua l­
ified resident workers are available. I f  the 
number o f qua lified residents listed w ith  
state employment offices is in su ffic ien t to 
meet employment needs, contractors are 
free to h ire nonresident workers. An em­
p loyer need not a ttem pt to h ire residents 

• away from  other jobs o r to dismiss nonresi­
dents and hire residents as they become 
available. Under the Act, an employer 
must deny nonresidents employment only 
when the state employment o ffice  provides 
a su ffic ie n t number o f residents who are 
qua lified and available to  go to work.

F inally, we attach significance to the fa c t 
tha t the W yom ing Preference A c t confines 
its  d iscrim inatory effects to projects con­
structed from  public funds. The govern- 
i.a :'s proprie ta ry in te rest in the subject 
m a tte r o f the d iscrim inatory sta tu te consti­
tu tes a crucial fac to r in support o f the 
s ta tu te ’s va lid ity :

« • • • The fa c t u .a t [the c ity ] is expend­
ing  its own funds o r funds i t  adm inisters 
in av/’ordance w ith  the terms o f a g ran t 
is certa :n ly a fac to r—perhaps the crucial 
facto r— iO be considered in eva luating 
whether the s ta tu te ’s discrim ination vio­
lates the Privileges and Immunities 
Clause. B u t i t  does not remove the [c ity ] 
ordinance completely from  the purview  
o f the Clause.”  United Building and 
Construction Trades Council o f  Cam­
den County and Vicinity v. Mayor and 
Council o f  the City o f  Camden, supra.

!
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—  U.S. a t  , 104 S.Ct. a t 1029, 79
L.Ed.'2d a t 260.

The Court elaborated in tha t case:
‘ ‘ Every inqu iry  under the Privileges and 
Immunities Clause 'm ust . . .  be conduct­
ed w ith  due regard fo i the princip le tha t 
the states should have considerable lee­
way in analyzing local evils and in pre­
scrib ing appropriate cures.’ Toomer v. 
Witsell, 334 U.S. 385, 396, 68 S.Ct. 1156, 
[1162], 92 L.Ed. 1460 (1948). This cau­
tion is pa rticu la rly  appropriate when a 
government body is merely se tting  condi­
tions on the expenditure o f funds i t  con­
tro ls ."  —  U.S. a t -------, 104 S.CL at
1030, 79 L.Ed.2d a t 261.
The W yom ing sta tu te a t issue in the 

present case requires merely th a t govern­
mental funds, allocated to public-works 
projects, be used to hire qua lified, available 
residents in preference to nonresidents. 
The sta tu te  does no t e ffe c t the so rt o f 
w ide-ranging d iscrim inatory trea tm ent fa­
ta l to A laska H ire  in H ick lin  v. Orbeck, 
supra. Since the W yom ing Preference A ct 
lim its  its d iscrim inatory e ffe c t to govern­
ment-created jobs, i t  presents m in imal a f­
fro n t to the privileges and immunities o f 
noncitizens. United. Building and Con­
struction Trades Council o f Camden 
County and Vicinity v. Mayor and Coun­
cil o f the City o f Camden, supra.

[21 We hold th a t the W yom ing P re fe r­
ence A c t does not violate the privileges- 
and-immunities clause o f (.he federal consti­
tu tion , no tw ithstand ing the A ct's  in fr in ge ­
ment upon a recognized fundamental r ig h t  
The A c t narrow ly addresses the goal , o f 
reduced unemployment among the sta te ’s 
taxpayers by p re fe rr ing  available, qua lified 
residents fo r  government-funded positions. 
Since the degree o f discrim ination bears a 
close re lation to the state 's valid reasons 
fo r d iscrim inatory tre a tm en t we a ff irm  the 
Act's vahd ity under the test established in 
Toomer v. Witsell, supra, and refined in 
subsequent cases.

A lthough not determ inative o f ou r deci­
sion here, we recently held in Galesburg 
Construction Company, Inc. o f Wyoming 
v. ' Board o f Trustees o f Memorial Hospi­

tal o f Converse County, Wyo., 641 P.2d 
745 (1982), th a t W yom ing’s preference for 
resident bidders on public-works contracts,
§ 9-8-302, W.S.1977, does not violate the 
equal-protection provisions o f the state and 
federal constitutions. Our resu lt in the 
instant case, upholding Wyom ing’s prefer­
ence fo r resident workers on public-works 
projects, harmonizes w ith  our decision in 
Galesburg Construction Company, Inc. 
o f Wyoming v. Board o f Trustees o f Me­
morial Hospital o f Converse County, su­
pra.

The b ill o f exceptions is su tained.

THOMAS, Chief Justice, specially con­
curring .

I am in complete accord w ith the result 
reached by the m ajo rity  in this case, but I 
have a concern about the adequacy o f the 
record to sunoort the nexus between the 
evil o f "a  qua lified W yom ing worker's re­
maining unemployed while a nonresident 
goes to work on a government-funded con­
struction pro ject" and the sta tu te in ques­
tion. I agree tha t th a t is a possibility, but 
the record does not demonstrate iL The 
s ta tu to ry  language simply makes the state 
employment offices a repository o f infor­
mation, and does not lim it the " l is t  o f labor­
ers, classified by skills, who are residents" 
to the unemployed-. I t  simply requires that 
they be "available fo r em p loym ent"

I am satisfied tha t on the basis o f exist­
ing  precedent the role o f the State in con­
nection w ith  "constructing, reconstructing, 
improving, enlarging, a lte ring o r repairing 
any public works pro ject o r improvement 
fo r  the state o r any political subdivision, 
municipal corporation or other governmen­
ta l un it”  is tha t o f a market participant 
pursuing essentially a proprie ta ry function.
I t  is inappropriate to invoke the Privileges 
and Immunities Clause to inh ib it the State 
in tha t regard. Both Hicklin v. Orbeck, ■ 
437 U.S. 518, 98 S.CL 2482, 57 L.Ed.2d 397 i
(1978), and United Building and Con- • 
struction Trades Council o f Camden ~ 
County and Vicinity v. Mayor and Coun- j  
cil o f the City-o f  Camden, —  U.S. — , -4
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ces a repository o f in for- 

I k o t  lim it the “ lis t o f labor- 
skills, who are residents" 

rd. I t  simply requires tha t 
le fo r employment."
that on the basis o f exist- 
e role o f the State in con- 
nstructing, reconstructing, 
ging, a lte ring or repa iring 
s project o r improvement 
any political subdivision, 

ation or other govemmen- 
t  o f a m arke t partic ipant 
ally a proprie ta ry function, 
te to invoke the Privileges 
Clause to inh ib it the State 
Both Hicklin v. Orbeck,

S.CL 2482, 57 L.Ed.2d 397 
ited Building and Con­
es Council o f  Camden 
in ity  v. Mayor and Coun- 
?/ Camden, —  U .S . ,

s CHEYENNE MIN. v. FEDERAL RESOURCES CORP. Wyo. 65Cite u v94 T.2d 65 (Wyo. IMS)
104 S.CL 1020, 79 L.Ed.2d 249 (1984), rec­
ognize tha t the proprie ta ry in te rest o f the 
State in the property w ith  which the s ta t­
ute deals is often a crucial fac to r in deter- 

I m ining whether a d iscrim inatory statu te 
against non-citizens violates the Privileges 
and Immunities Clause. I perceive that, 
w ithou t a rticu la ting  such a concept, the 
Supreme Court o f the United States has 
preserved a delicate balance between the 
Reservation o f Powers Clause found in 
Amendmei * X  to the Constitu tion o f the 
United States o f America and the P riv ileg­
es and Immunities Clause. The line tha t is 
drawn is tha t between the governmental 
function o f the State and the r ig h t o f the 
State to participate in the marketplace, sat­
is fy its proprie ta ry functions, and contract 
free ly w ith  those w ith  who a  i t  chooses to 
contracL

In Hicklir. v. Orbeck, supra, a t 437 U.S. 
531, 98 S /JL a t 2490, the Supreme Court 
recognized what i t  described as a m utua lly 
re in forcing relationship between the P riv i­
leges and Immunities Clause o f A rL  IV , 
§ 2, and the Commerce Clause, which i t  
said stems from  the ir o rig in  in the Fourth 
A rtic le  o f the A rtic les o f Confederation. 
In Reeves, Inc, v. Stake, 447 U.S. 429, 100 

; S.CL 2271, 65 L.Ed.2d 244 (1980), the Court
said:

<< • • • Thg s ta te ’s refusal to sell to buy- 
1 ers o ther than South Dakotans is ‘protec-

tion is t' only in the sense th a t i t  lim its  
'■ benefits generated by a state program to
-' those who fund the state treasury and
■ whom the State was created to serve. * *
H Such policies, while perhaps ‘protection-
|  is t' in a loose sense, re flec t the essential
- and patently unobjectionable purpose o f
’j  state government— to serve the citizens
*j o f the S tate."
u! Conceding that.the Court there was dealing

with the application o f the Commerce 
Clause, because o f the m utua lly  re in fo rc ing 
relationship between the two clauses I find 

j that concept applicable in this instance w ith
;1 respect to the Privileges and Immunities
j Clause.
- I t  cannot be held objectionable fo r a sov-
■ ereign state to adopt legislation which pro­

vides in essence tha t to the extent possible 
public works contracts benefit the citizens 
o f the state whose contributions to the 
public treasury fund those projects. A 
state should not be foreclosed by the invo­
cation o f the Constitution o f the United 
States o f America from  loya lty to interests 
o f its own citizens. So long as a sta tu te is 
narrow ly drawn to pro tect only the r ig h t o f 
the state to con tract as i t  sees f i t  w ith  
respect to  expenditures fo r public works 
projects which i t  owns and which i t  funds, I 
am satisfied tha t as a m atte r o f law such a 
sta tu te does not offer.d the Privileges and 
Immunities Clause found in A rL  IV , § 2 o f 
the Constitu tion o f the United States o f 
America. This, o f course, makes i t  unnec­
essary fo r  the cou rt to pursue the remand 
technique invoked iri United Building and 
Construction Trades Council o f  Camden 
County and Vicinity v. Mayor and Coun­
cil o f  the City o f  Camden, supra.

I would agree tha t the b ill o f exceptions 
should be sustained fo r the fo regoing rea­
sons.

CHEYENNE  M IN IN G  AND U RAN IUM  
COM PANY, a W yom ing co rpo ra tion . 

A ppe llan t (P la in t if f ) ,
v.

FE D E R A L  RESOURCES CORPORA­
T IO N , a Nevada co rpo ra tion , and 
Am erican  Nuc lea r C o rpo ra tion , a Colo­
rado co rpo ra tion , a partne rsh ip  do ing  

. business under the name Federa l-Am er- 
ican Partners, Appellees (Defendants).

No. 83-69.
Supreme Court o f Wyom ing.

Jan. 21, 1985.

Royalty owner under contract fo r pur­
chase and sale o f unpatented uranium  min-
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Sec. 103-40 PUBLIC PROPERTY, PURCHASING, CONTRACTING
an amount in the highway fund suffic ient to pay the State’s share o f  the contract 
before the performance contracted fo r is completed. [L  1965, c 147, §1; Supp, 
§9-36.5]

(2)

(3)

(4)

§103-41 D e fin itions. Whenever used in  sections 103-41 th rough 103-48: 
(1) “ Person" includes every ind iv idua l, partnership, firm , society, un in ­

corporated association, jo in t  venture, group, hu i, jo in t stock compa­
ny, corporation, trustee, personal representative, trus t estate, 
decedent’s estate, trust, o r o ther entities, whether the persons are 
do ing business fo r themselves o r in  any agency.or a fiduc ia ry capacity. 
“ P roduc ts" include materials, manufactures, supplies, merchandise, 
goods, wares, products, and foodstuffs.
"P roduced o r manufactured”  includes the processing, developing, 
and making o f  a th ing  in to  a new artic le  w ith  a  d is tin c t character and 
use th rough d ie  app lica tion o f  in pu t w ith in  the State inc lud ing  Hawa ii 
products, labor, sk ill, o r  o ther services. Th is  does no t inc lude the mere 
assembling o r pu tting  together o f nor.-Hawaii products o r materia l. 
“ Hawa ii p roducts" include products which are m ined, excavated, 
produced, manufactured, raised, o r grown in  the State by a person 
where the in pu t stated in  paragraph (3) above constitutes no less than 
twer.ty-five per cent o f the manufactured cost. Where the value o f the 
inpu t constitutes twenty-five per cent o r more bu t less than f if ty  per 
cent o f the manufactured cost, the p roduc t shall be classified as Class 
I; where the value o f the inpu t constitutes f if ty  per cent o r more but 
less than seventy-five per cent o f the manufactured cost, the p roduct 
shall be classified as Class I I ;  where the value r f  the in pu t constitutes 
seventy-five per cent o r more o f  the manufactured cost, the product 
shall be classified as Gass I I I .
“ Governmenta l agency" includes the State, m unicipa l o r county gov­
ernments, o r any department, bureau, d iv is ion , agency, o r po litica l 
subdivision thereof and any board, comm ittee, pub lic officer, o r  em­
ployee thereof. [L  1939, c 260, p t o f § l ; R L  1945, p t o f §355; R L  1955, 
§9-37; am L  4963, c 124, p t o f  §2; HRS §103-41; am L  1976, c 200, 
p t o f §1]

(5)

Attorney General Opinions
Under prior law, "manufacture” included making new products cut of existing materials. Att. Gen. Op. 63-6.

§103-42 H aw a ii products lis t, b idding and advertisements. The state 
com ptro lle r shall make rules and regulations fo r the establishment and adm in is­
tra tion  o f a Haw a ii products lis t, inc lud ing the various classifications o f H aw a ii 
products; fo r necessary procedures fo r qua lify ing  and registering products fo r 
such lis t; fo r the annual revision o f the list; and fo r such o ther purposes as may 
be necessary to ca rry ou t the in tent o f the preferences provided fo r in  section 
103-43.

The com ptro lle r shall d is tribu te copies o f the lis t to  the purchasing depart­
ments o f the various governmental agencies.

The com p tro lle r shall have the au tho rity  to  examine and review the financia l 
statements and such o ther reports as may be necessary, o f  any person, who desires
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to have his products on the H aw a ii products lis t, to  determ ine whether the 
products meet the qua lifica tions. A l l  persons whose products are on the Hawaii 
products lis t shall be responsible fo r in fo rm ing  the com p tro lle r o f  any change in 
the classifications o f  th e ir products w h ich  have been o rig ina lly  registered w ith  the 
Hawa ii products lis t w ith in  tw o months o f  the change. In  any event, such persons 
shall file  annua lly w ith  the com p tro lle r such documents o r  in fo rm a tion  as may 

' be required in  de term in ing any change in  the classification o f  a Haw a ii product 
under the rules and regulations to  be established by the com ptro lle r, w ith in  two 
months from  the closing o f  th e ir books, whether on a fiscal o r calendar year. 

Advertisement fo r bids by a governmental agency sha ll con ta in , i f  applica- 
7 ble, a notice re fe rring to  the preferences fo r  H aw a ii products and to section 

&  103-43, and shall also conta in a notice re fe rring to  the place where the Hawa ii 
\  products lis t may be examined. [L  1939, c 260, p t o f  §1; am L  1941, c 308, § 1(a); 
| . ; .R L  1945, pt o f  §355; R L  1955, §9-38; am L  1963, c 124, p t o f  §2; am L  1967, 
t V  89, §1]

P**' ” > K *H fa toree7  General• Opinions
7 Comptroller m*y refuse registration of products in Hawaii products list when they are not 

» . adequately described. Att. Gen. Op. 64-45.
:7.-' Misrepresentation in application renders the registration of l product on the Hawaii products 
B^’ list a nullity ab initio. Att. Gen..Op. 64-48.

v  7- §103-43 "■ M anda to ry  purchase o f H a w a ii products. In  any expend itu re  
o f ip u b lic  funds, a gove rnm enta l'agency sha ll purchase any re q u ircd -p ro du c t 
fro m ;th e -H a w a ii p roduc ts  l is t estab lished u n d e rs e c t io n '103-42 where such 
p roduc ts  are a va ila b le ; p ro v id e d  the  products 'ir:.-te t the m in im u m  specifica­
tio n s  and the se lling  p rice  f.o .b . jo b s ite ; un loaded in c lu d in g  app licab le  general 
excise tax and use tax does n o t exceed the  lowest de live red  p rice  in  H aw a ii 
f.o .b . jobs ite ; un loaded in c lu d in g  app licab le  general excise ta x  and use tax o f  a 
s im ila r  non -H aw a ii p ro du c t by  m ore  than  th ree pe r cent, where Class I  H aw a ii 
p roduc ts  are in vo lv e d , o r  five per cen t where Class I I  H aw a ii p roduc ts  are 
in vo lv e d  o r  ten pe r cent where Class I I I  H aw a ii p roduc ts  are in vo lved .

W here a package b id  o r  purchase con ta ins bo th  H aw a ii and non -H aw a ii 
p roducts , then fo r  the purpose o f  selecting the lowest b id  o r  purchase price 
on ly , the p rice  b id  o r  o ffe red fo r  a non -H aw a ii p ro duc t item  sha ll be increased 
by add ing the re to  th ree per cent, five per cent o r  ten per re n t .where s im ila r 
C lass I ,  Class I I  o r  C lass I I I  H a w a ii p roduc t.itcm s have been b id  or.o ffe red by 
ano the r.pa rty  pu rsuan t to  the preferences stated-above. T he  lowest to ta l b id , 
ta lc ing in to  cons ide ra tion  the above preferences, sha ll be awarded the ,con tract 
bu tt the  con tra c t am oun t o f  an y -con tra c t i awarded, however; s h a lL b c 'th e  
am oun t o f  the  b id  o r  p rice  offe red ,.exc lus ive c f  Such preferences; >

N o tw ith s ta n d in g  the  p ro v is ions  o f  the preced ing paragraphs,, an. add i­
tio n a l five  p e rce n t pre ference sha ll be app licab le  to  H aw a ii p roducts m anu fac­
tu red  by  n o n p ro f it co rpo ra tions  and p u b lic  agencies ope ra ting  she ltered w o rk ­
shops as’ re r t if ie d  b y  the  depa rtm en t o f  la b o r a n d : in d u s tr ia l re la tio ns  fo r  
phys ica lly  o r  m en ta lly  hand icapped persons. T he  state com p tro lle r sha ll adop t 
ru les unde r chap te r 91 to  requ ire  a governm enta l agency to  g ive an: a dd it io n a l 
five  pe r cen t pre ference to  the purchase o f  p roducts m anu fac tu red  by  n on p ro f­
i t  co rpo ra tions  o r .p u b lic  agencies, ope ra ting  she ltered workshops consis ten t 
w ith  th is  section. [L  1939, c 260, p t o f  §1; am  L  1941, c 308 ,.§ l(a ), (b); R L  
1945, p to f§ 3 5 5 ; R L  1955, §9-39; am  L 1963, c 124, p to f§ 2 ; HRS  §103-43; am  
L  19,76. c .175, §3; am  L  1978, c 89, § 11 .
■i" ’ . J- ■. ! -.... k.,1 , ,  , . Amendment Nolt - . • •

PUBLIC MONEY AND PUBLIC CONTRACTS Sec. 103-43

L 1978 imended fim  paragnph. I



Sec. 103-44 PUBLIC PROPERTY, PURCHASING, CONTRACTING

§103-44 Designation of. products in bidding. All persons submitting 
bids based on non-Hawaii products to any governmental agency shall desig­
nate in their bids which individual product is to be supplied as a non-Hawaii 
product. All persons shall also list in their bid, the price of the non-Hawaii 
product as defined in section 103-43. (L 1939, c 260, pt of §1; am L 1941, c 
308, § I (a); RL 1945, pt of§355; RL 1955, §9-40; am L 1963, c 124, pt of §2; 
HRS §103-4.4; am L  1978, c 89, §2]

•fc:l978 a m e n d e d se & m ^ e r d iy ’.‘‘ ’ ' ■. -  •• •-* - • *•  ̂ • •«*’ • • ..*• , .1 (I, v/*» ItJJm* * - . ip .*» •.*/ . . * M  •*-
• ■ •• »m . *  - U r . !  . . .  . ■ ; • ! .  ( . . i  ; ■

• , §103̂ 45 labile .works contract; specifications. In all public, works and 
any rtpair ormaktenance contracts, a governmental agency, or.'any person 
employed by.agovemmental agency, including architects and engineers, shall 
Hncribe.m'aU spraficatioTis.Vproducts and their.establishedcla^ listed in 
the Hawaii products list established under section 103-42 which may be used, 
where the products are available and meet the minimum specifications. [L 
1941, c 308, §1 (c); RL 1945, pt of §355; RL 1955, §9-41; am L 1959, c 118, § 1 ; 
am L.1963, c.124, pt.of §2; HRS §103-45; am L  1978, c 89, §3] .

Amtndmcai Note 

L 1978 un a ided  fiat pangraph and deleted second paragraph.

§103-46 Inapp licab le when federal funds jeopardized. ^Scctions^ 103-41 
th rough 103-45,103-47 and 103-48 sha ll no t be applicable whenCTCT th a r  appIica-' 
tion w il l d isqua lify  any governmental agency from  receiving federal funds o r aid. 
[L  1941, c 308, § 1(d); R L  1945, p t o f  §355; R L  1955, §9-42; am L  1963, c 124, 
p t o f §2]

§103-47 V io la tio n  voids co n tra c t A n y  purchase made o r any contract 
awarded o r executed in  v io la tion  o f  sections 103-41 th rough 103-45 sha ll be vo id 
and no payment shall be made by any governmental agency on account o f  the 
purchase o r  co n tra c t [L  1939, c 260, p t o f §1; R L  1945, p t o f §355; R L  1955, 
§9-43; am L  1963, c 124, p t o f §2]

.§ 103-48 Penalty . A n y  o ffice r o f  the State o r  o f  any m un ic ipa lity ; county, 
o r  o ther po litica l subdivision thereof, o r any person acting under o r fo r  such 
o ffice r, o r  any o ther person who violates any provisions o f  sections 103-22, 
103-22.1, 103-23, 103-29, and 103-33 shall be fined no t more than 51,000 o r 
imprisoned not more than one year, o r both.

A n y  o ffice r o r employee o f  any governmental agency who violates any 
provisions o f  sections 103-41 th rough 103-47 shall be fined not more than 51,000 
o r imprisoned not more than one year, o r both.

A n y  person, o r any o ffice r o r employee o f any person, who violates any 
provisions o f sections 103-41 th rough 103-47 sha ll be fined no t more than 51,000 
o r imprisoned no t more than one year, o r both ; and any person who is awarded 
a con trac t o r given an order fo r purchase as a resu lt o f  m isrepresentation in  h is jjj
b id o r makes a c la im  in  his b id  tha t he w ill purchase H aw a ii products, bu t fails 
to  do so shall, in  add ition , be fined the difference between the price o f  the products
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PUBLIC PRINTING AND OI-TICIAL NOTICES

lllAITKH. IIIAI'IKK.
1. Contracts kok Phintikc — Puiiur ation 2. State IV hi.ha iiun .s. $$60-201 —

ok Nonets, $S 60-101. 60-103, 60-105. 60-203.
60-109A .

CHAPTER 1
CONTRACTS FOR I’ R IN T IN G -PU U L IC A T IO N  OF NOTICES

SECTION. SECTION.
60-101. Contracts for stale printing —  Exe- uf production facilities on bids

cution within state — Excep- on slate work,
lion. 60-105. Rales for official notices.

60-103. Exception in case of excessive 60-109A . Publication by first class mail,
charge —  Exceptions for lack

60-101. Contracts for state printing — Execution within state — 
Exception. — All printing, binding (excluding binding for state supported 
libraries), engraving and stationery work executed for or on behalf of the 
state, and for which the state contracts, or becomes in any way responsible, 
shall be executed within the state of Idaho, except as provided in section 
60-103, Idaho Code. Provided, however, that this section shall not apply to 
any compilation, publication or codification of the laws of the state ofldaho. 
[1903, p. 333, § 1; reen. R.C. & C.L., S 1474; C.S.. § 2335; I.C.A., § 58-101;
am. 1939, ch. 196, § 1, p. 373; am. 1947, ch. 108, S 1. p. 225; am. 1980, ch.
56, § 1, p. 114.]

Com piler's notes. The wo^ds in Section 2 of S .L . 1980. ch. 56 is compiled as
parentheses so appeared in the law as $ 60-103.
enacted.

60-103. Exception in case of excessive charge — Exceptions for 
lack of production facilities on bids on state work. — (a) Whenever it 
shall be established that any charge for printing, engraving, binding 
(excluding binding for state supported libraries) or stationery work is in 
excess of the charge usually made to private individuals for the same kind 
and quality of work, then the state or county officer or officers having such 
work in charge shall have power to have such work done outside of said 
county or state, but nothing in this chapter shall be construed to oblige any 
of said officers to accept any unsatisfactory work.

(b) Any work referred to in section 60-101, Idaho Code, and which is to be 
executed for or on behalf of the state may be executed outside of this state 
in any case (1 ) where the execution of such work shall require the use of a 
technique or process which cannot be performed through the use of physical 
production facilities located within this state and the use of such technique 
or process is essential to a necessary function to be served by the printing, 
binding, engraving or stationery work required; r2 > where, after requests for 
proposals or bids have been made or notice thereof has been given as

143
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required liy secnm* t» < <V! Idaho Dude. as amended, 110 hid or proposal is 
made thereon by any person, linn or corporation proposing to execute such 
work within this state, or till where, alter requests for proposals or bids have 
been made or notice thereof given as required by section 67-5718, Idaho 
Code, the lowest bid from a person, firm or corporation proposing to execute 
such work within this state is more than ten percent (10%) more than the 
lowest bid from a person, firm or corporation proposing to execute such work 
outside this state. 11903, p. 333, § 3; reen. R.C. & C.L., § 1476; C.S., § 2337; 
I.C.A..S 58-103; am. 1939, ch. 196, § 2, p. 373; am. 1965, ch. 304,5 1, p. 805; 
am. 1977, ch. 171, S 1, p. 440: am. 1980, ch. 56, § 2, p. 114.|

Com piler's notes. The words in Section 1 of S .L . 1980, ch. 56 is compiled as
parentheses so appeared in the law hs S GO-101.
enacted.

60-105. Rates for official notices. — The rate to be charged for all 
official notices required by law to be published in any newspaper in this 
state, by any state, county, municipal official or other person, shall be as 
follows: four cents (4c) for each pica in a column line for the first insertion 
and three cents (3c) for each .pica in a column line for each subsequent 
insertion. For table and figure matter, the rate shall be five cents (5c) for 
each pica in a column line for the first insertion, and three cents (3c) for each 
pica in a column line for each subsequent insertion. In the event that a 
column line ends in a one-half (Vi) pica measurement, the rate for such 
one-half ( l/z) pica shall be one-half P/2) the rate established for a full pica for 
the type of matter set forth herein. For purposes of this section, the type used 
shall not be smaller than 7 point nor greater than 8 point. [1907, p. 27, § 1; 
reen. R.C. &  C.L., § 1477; C.S., § 2339; I.C.A., § 58-105; am. 1951, ch. 29, 
fi 1, p. 41; am. 1955, ch. 135, § 1, p. 274; am. 1971, ch. 35, S 1, p. 80; am. 
1980, ch. 124, $ 1, p. 280; am. 1981, ch. 131, § 1, p. 220; am. 1984, ch. 224, 
§ 1, p. 541.)

60-106. Qualifications of newspapers printing legal notices.

Sec. to sec. ref. This section is referred to 
in $ 67-913.

60-109. Publication of notices — Num ber o f publications required.

Sec. to sec. ref. This section is referred to 
in §$ 7-704. 33-301, 67.5203.‘

60-109A. Publication by first class mail. — Any notice required by 
low to be published by any regional board, commission, department or 
authority created by or pursuant to statute; any county, city, school district, 
special district, any joint district, or other political subdivision of the state 
of Idaho may be published by mailing such notice by first class mail, postage 
prepaid, to the residents of such jurisdiction; provided, however, that
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§ 1 6 - 6 - 2 0 5 .  E n f o r c e m e n t .

8 16-6-205 WYOMING STATUTES 1977 8 16-6-301

This Act [88 16-6-201 through 16-6-206] shall not be enforced in a manner 
which conflicts with any federal statutes or rules and regulations. (Laws 1971, 
ch. 207, 8 5; W.S. 1957, 8 9-680.5; W.S. 1977, 8 9-8-405; Laws 1982, ch. 62, 
§ 3.)

Cross references. — As lo governing of 
federal funds by federal law, see § 16-6-108.

§ 1 6 - 6 - 2 0 6 .  F a i l u r e  t o  e m p l o y  s t a t e  l a b o r e r s ;  p e n a l t y .
A person who willfully or intentionally fails to use Wyoming, laborers as 

required in this act [88 16-6-201 through 16-6-206] is guilty of a misdemeanor 
and upon conviction shall be punished by a fine not to exceed one hundred 
dollars (5100.00) or by imprisonment in the county jail for not to exceed thirty 
(30) days. Each separate case of failure to employ Wyoming laborers on public 
works projects constitutes a separate offense. (Laws 1971, ch. 207, § 6; W.S. 
1957, § 9-680.6; W.S. 1977, 8 9-8-406; Laws 1982, ch. 62, 8 3.)

Effective dates. —  Section 7, ch. 207, Laws 
1971, makes the act effective 60 days after pas­
sage. Approved February 28, 1971.

A R T I C L E  3 .  P U B L I C  P R I N T I N G  C O N T R A C T S

C ross references. —  A3 to public works and 
contracts generally, see art. 1 o f this chapter.

1 6 - 6 - 3 0 1 .  P r e f e r e n c e  f o r  r e s i d e n t  b i d d e r s ;  e x c e p t i o n ;  
" r e s i d e n t ”  d e f i n e d ;  v i o l a t i o n .

(a) Whenever a contract is let ~by the state or any department thereof, or 
any of its subdivisions, for public printing, including reports of officers and 
boards, pamphlets, blanks, letterheads, envelopes and printed and 
lithographed matter of every kind and description whatsoever, the contract 
shall be let to the responsible resident making the lowest bid if the resident’s 
bid is not more than ten percent (10%) higher than that of the lowest responsi­
ble nonresident bidder. Any successful resident bidder shall perform at least 
seventy-five percent (75%) of the contract within the state of Wyoming. This 
section shall not apply to any contract for the compilation, codification, 
revision, or digest of the statutes or case law of the state.

(b) As used in this section, "resident” means any person, partnership, cor­
poration or association who has been a bona fide resident of this state, for one 
(1) year or more immediately prior to bidding upon a contract, and who has an 
established printing plant in actual operation in the state of Wyoming immedi­
ately prior to bidding upon a contract.

J
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The Honorable BEN GRUSSENDORF Speaker of the House Pouch VJuneau, Alaska 99811 
Dear Speaker Grussendorf,

■ S3E«IME

21 February 1985
We write in support of HB 50, relating to Alaska Bidder's Preference.
Our organization represents the largest segment contractors; the Independents. Most of us are of the State's electrical long term Alaskans, whohave been here winter after winter, surviving the crash after the pipelinecompletion and the like. We hire Alaskans, pay our licensed, bonded and insured in concert with State law. Alaskan taxes, are

In the past several years we have seen great quantities of "contractors" come up here from areas of dismal fiscal outlook, attempting to make a grab for some big construction money. Many do net bother to apply for registration, licensing or bonding, and numerous are the horror stories associated with their work.
Not only are they injuring Alaskans, both in the residential markets and in the commercial markets, but they are giving a bad name to a trade in which we take pride and try to support. We know of several parallels to the contractor difficulties noted above, involving suppliers doing business here from the states.
We support the increase in the Alaska Bidder Preference as a logical way to attempt to protect the people, companies and industries who are ALWAYS HERE, in bad winters, miserable breakups and poor economic climates.
We would be pleased to thank you in advance, work with you during passage of this amendment;

CZ- v - w l -
DON TANNER President

NAT IOMA l

3 6 0 5  A r c t i c  B o u l e v a r d ,  5 u i t e  1 8 8 8 ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 3
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POSITION PAPERHB 45
The bi l l  provides that an Alaska business will be awarded a contract i f  they are a responsive and responsible bidder and i f  their bid is not more tj-an: 1)5% higher than the lowest nonresident bidder's and the contract is $50^,000 or more; Hi 10% higher than the lowest nonresident bidder's and the contract is more than $100,000 and less than $500,000; 3) 15% higher than the lowest nonresident bidder's and the contract is more than $25,000 and less than $100,000; 4) 20% higher than the lowest nonresident bidder's and the contract is $25,000 or less.
The impact of this provision of the bi l l may be reduced competition and there may be some increase in prices since out-of-state bidders may be unwilling to compete against in-state preferences of up to 20%. Another impact may be that Alaska businesses will face a corresponding preference when they attempt to sell to some other states since 19 states have a reciprocity law which requires that they impose a like penalty on bidders who reside in a state that has an in-state bidder's preference.
The bi l l  also redefines what is required to be considered an ’'Alaskan bidder." These requirements state, in part, that an Alaskan bidder is one who " . . .2) does more than $1,000,000 worth of annual business in the state or performs more than 20% of the person's annual business in the state, whichever is less

This requirement seems to be designed to discourage vendor "carpetbaggers" associated with businesses who primarily operate outside of Alaska from coming to the state and opening a "Post Office Box Number" business, merely for the purpose of qualifying for the bidder preference. The bi l l  seems to require that a firm must do $1,000,000 a year in business within Alaska or that the firm's Alaskan outlet does, at 1east, 20% of the firm's total business.
The impact of this provision may be that large companies, whose primary operation is outside of the state, may be discouraged from opening an Alaskan outlet since they will not qualify for the Alaska bidder's preference until their sales in Alaska reach $1,000,000 or until the Alaskan outlet is pro­ducing 20% of the firm's total sales.

II

Division of General Services & Supply

8/11K3/0205-02/1 Page 1 of 1
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D e a r  R e p r e s e n t a t i v e  D o n l e y ,  0 6  F e b r u a r y  1 9 8 7

W e  h a v e  r e v i e w e d  H B  4 5  c o - s p o n s o r e d  b y  y o u  r e c e n t l y .  W e  w r i t e  

t o  s u p p o r t  it.

O u r  o r g a n i z a t i o n  is a  n o n - p r o f i t  t r a d e  a s s o c i a t i o n ,  m a d e  u p  o f  

I n d e p e n d e n t  E l e c t r i c a l  C o n t r a c t o r s .  A L L  o f  o u r  m e m b e r s  a r e  R E S I ­

D E N T S ,  a n d  h a v e  b e e n  f o r  y e a r s .  W e  A L L  h a v e  p o l i c i e s  o f  s t r o n g  

l o c a l  h i r e .  W e  A L L  s t a y  h e r e  e v e r y  w i n t e r .  W e  A L L  h a v e  b e e n  

v e r y  h a r d  h i t  b y  t h e  c u r r e n t  e c o n o m i c  d o w n t u r n .

O u r  o r g a n i z a t i o n  d o e s  N O T  s e t  w a g e s  n o r  n e g o t i a t e  c o n t r a c t s .  O u r  

p u r p o s e  i s  s i m p l y  t o  s u p p o r t  a n d  p r o m o t e  h i g h e r  q u a l i t y ,  s a f e r  

a n d  m o r e  e f f i c i e n t  e l e c t r i c a l  w i r i n g ,  b o t h  a s  a  p r o d u c t  f o r  t h e  

c o n s u m e r ,  a n d  a s  a n  i n d u s t r y .  W e  f e e l  t h a t  t h e  b i l l  p r o v i d e s  

a n  i m p o r t a n t  o p p o r t u n i t y  f o r  A l a s k a n s  t o  p e r f o r m  t h e  w o r k  t h a t  

t h e y  a r e  w e l l  c a p a b l e  of, w h e r e  i n  t h e  m o s t  r e c e n t  p a s t  w e ' v e  

b e e n  b y - p a s s e d  o f t e n  b y  " n e w c o m e r s "  f r o m  d e p r e s s e d  a r e a s  o f  W a s h ­

i n g t o n ,  O r e g o n  a n d  C a l i f o r n i a .

W e ' d  a l s o  p o i n t  o u t  t h a t  i f  y o u  r e a l l y  w a n t  t o  g e t  t h e  S t a t e  i t s  

m o n e y ' s  w o r t h  in c a p i t o l  c o n s t r u c t i o n ,  y o u  s h o u l d  r e - i n t r o d u c e  

a b i l l  t h i s  s e s s i o n  t o  d o  a w a y  w i t h  t h e  S t a t e ' s  " L i t t l e  D a v i s  

B a c o n "  l a w .  T h a t ' s  t h e  l a w  t h a t  a r t i f i c i a l l y  r a i s e s  t h e  p a y  r a t e s  

o f  e m p l o y e e s  o n  a n y  p r o j e c t  w i t h  S t a t e  m o n e y  in it.

W e  r o u t i n e l y  p e r f o r m  c i v i l i a n  w o r k  f o r  p r e c i s e l y  H A L F  t h e  r a t e  

f o r  a s i m i l a r  f a c i l i t y  u n d e r  S t a t e  c o n t r a c t .  T h e r e  i s  n o  r e a s o n  

in t h e  w o r l d  w h y  t h e  S t a t e  s h o u l d  n o t  b e n e f i t  f r o m  t h e  p r i n c i p a l s  

o f  t h e  t r u e  m a r k e t  c o n d i t i o n .  T h e r e  i s  n o  r e a s o n  w h y  t h e  S t a t e  

c a n n o t  b e g i n  t o  e n j o y  t h e  s a m e  b e n e f i t s  a s  t h e  c i v i l i a n  e c o n o m y ,  

a n d  r e c e i v e  at l e a s t  T H R E E  B U I L D I N G S  F O R  T H E  P R I C E  O F  T W O .

W e  r e q u e s t  t h a t  t h i s  l e t t e r  b e  a p p e n d e d  t o  t h e  o f f i c i a l  B i l l  D o c k e t  

f o r  H B  4 5 .  Y o u  m a y  r e l e a s e  it i n  w h o l e  o r  i n  p a r t  t o  s u p p o r t  

t h e  b i l l .  T h a n k  y o u ,

0  tfttALASKA

i n d e p e n d e n t

ELECTRICAL 

CONTRACTORS 

ASSOCIATION

T h e  H o n o r a b l e  D A V E  D O N L E Y  

S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  

P o s t  O f f i c e  B o x  V  

J u n e a u ,  A l a s k a  9 9 8 1 1
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F e b r u a r y  5 ,  1 9 8 7

R e p r e s e n t a t i v e  D a v e  D o n l e y  
P o u c h  V  

J u n e a u ,  A l a s k a

D e a r  R e p r e s e n t a t i v e  D o n l e y ,
I  h a v e  n o t e d  w i t h  i n t e r e s t  t h e  i n t r o d u c t i o n  o f  H o u s e  B i l l  4 5 .  

I  w i s h  t o  t h a n k  y o u  a n d  S p e a k e r  G r u s s e n d o r f  f o r  i n i t i a t i n g  t h i s  
m o s t  w e l c o m e  l e g i s l a t i o n .  I  t h i n k  i t  w i l l  g o  a  l o n g  w a y  t o w a r d  
i n s u r i n g  t h e  g r e a t e s t  b e n e f i t  t o  a l l  A l a s k a n s  f r o m  t h e  u s e  o f  
A l a s k a n  r e v e n u e s .

I  h a v e  w r i t t e n  S e n a t e  P r e s i d e n t  F a i k s  i n d i c a t i n g  m y  s u p p o r t  
f o r  y o u  b i l l ,  a n d  e x p r e s s i n g  m y  h o p e  t h a t  s i m i l a r  l e g i s l a t i o n  w i l l  
b e  i n t r o d u c e d  i n  t h e  S e n a t e .  I f  t h e r e  i s  a n y t h i n g  e l s e  I  c a n  d o  
t o  a i d  y o u r  e f f o r t s  i n  t h i s  m a t t e r  p l e a s e  l e t  m e  k n o w ,  a n d  p l e a s e  
k e e p  m e  i n f o r m e d  o f  t h e  p r o g r e s s  o f  t h i s  l e g i s l a t i o n .

A g a i n ,  t h a n k  y o u  v e r y  m u c h ,

S i n c e r e l y  y o u r s ,

R  & R  C o u r t  R e p o r t e r s


