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.By tlic edicts o' autfic.uy vested in the sovereign power by
the proposed constitution, the militia of the country, tlic bulwark
of defence, and -the security of national liberty is no longer under
.the control of civil authority; but at the rescript cf (he Monarch,
or the aristocracy, they may either be employed to extort the cnur-
ntuus sums that will hr; necessary to support the civil list—to main-
tain the regalia of power—and the splendour of the most useless
part of the communiiy, or they may be sent into foreign countries
for the fulfilment of 'j-catics, stipulated by the President and two

thirds of the Senate. 11
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62. 0. Gerry, Ouseryations on ntu New CoNsmvnoN ano on the Federal

It has been several times truly remarked that bills of rights
arc. in their origin, stipulations between kings and their subjects,
abridgements of prerogative in fr-'or of privilege, reservations of
rights not surrendered to the prince Such was MAGNA CHAR-
TA, obtained by the barons, sword in hand from King John.
Such were the subsequent confirmations of that charter by suc-
ceeding princes. Such was (he Petition cf Right assented to
by Charles I, in die beginning of his reign. Such, also, was lhe
Declaration of Right presented by the Lords and Commons to the
Prince of Orange ig 1688, and afterwards thrown into the form of
an act of parliament called the Dill of Rights. It is evident, there-
fore, (hat, according to their primitive signification, they have no
application to constitutions professedly founded upon the power
of the people, and executed by their immediate representatives and
servants/3

—

and State Conventions 10 (1788).

63. D ie Federalist No. 84, at J36'(H. Lod*e ed. 1888) (A. Hamilton).

Bl



158

HamJ'on denied iliac a standing amy s u i .
expenencePj

hat

; ' altn[t't'a 0 ﬁ?@%

R

A

il e

e%é W&”

atatsé°st kA

IMies Were
mnimize

IggV?rMadlson al eétt&edm : hlms?ll(f] 0] c?easrt rt)hxatstp% new naltrllc()errtlzit

e ﬁmagﬁ ateS ttvtgo ; Jgged nstltu(ttorrrtent exd 0Vveer
rls[tre]gtlon over t@nﬁttna toStZ% W rﬂ emment, Uﬁ

b% (()jut h?lE militia, of half amillion rren.vxesatorce
could not beoveroome g%tyr

The arquments of the federqlists to have quieteq the fears

of thelr co N, sinrc the early Sate conventionswer VIC
tones fort ryme nst|tut|ony e7 %lgﬂ
e Faen Yan Ve
|cUta1 | (Epn i %y tg
nanlrrous in three of 1?
b, 1787 state convenﬂon ratnt the nevv

Oﬁ'ton%} ?hat“rétt margin.

64. Id. No. 23 at 1SO (A. Hamilton).
65. Hamilton explained: “If a well-regulated militia be 'he most natural defence of

I- free country, it ought certainly to be under the regulation and at (lie disposal of :lu:
body which is constituted Ihe guardian of the national security. If standing aimici tire
dangerous to liberty, an efficacious power over the militia, in the body to whose care the
protection of the state is committed ought, u far as possible, to take away the
inducement and the pretext to such unfriendly institutions If the federal government can
command the aid of the militia in (hose emergencies which call fur the military atm in
support of lhe civil magistrate, it can the better di»pcr*e with the employment of a
different kind of force. If it cannot avail itself of the former, it will be obliged to recur to
the latter. To render an army unnecessary will be a more certain method of preventing
Its existence than d thousand prohibitions upon paper.* Id. No. 20. at 100 (A.
Hamilton).
66. Id. No. 46. it 25/-99 (J. Madison).
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A standing army we shall have, also, to execute the execrable
commands of tyranny; and luiw arc you to punish diem? Will you
order them to be punished? Who shall obey these orders? Will
your mace-bearer be a match for a disciplined regiment? In what
situation are wc to be? . . .

Your militia is given up to Congress, also, in another part of
this plan: they will therefore act as they think proper, all power
will be in their own possession. You cannot force them to receive
their punishment: of what service would militia be to you when,
most probably, you will not have a single musket in (he state? fur,
as arms are lo be provided by Congress, they may or may not fur-
sisli them. . . .

tty this, sir, you see that their control over our last nnd best
defence is > united. If they neglect or refuse to discipline or atm
our militia, tnuy will be useless: the states can do neither— (his
power being exclusively given to Congress. . . .

... If we make a king, «: may prescribe the rules by-wliicli he
shall rule his people, and interpose sueli checks as shall prevent him
from infringing them; bui the President, in (lie field, at the head
of his army, can prescribe the terms on which he shall reign master,

o
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While other critics lacked Henry 3 oratorical talents, they a.3o
George Mason, for example, spoke as follows: .
A,
1| |
0] e A
TR
Mason then went on to cite the ease of a former British governor of
Pennsylvania who had allegedly advised disarmament of the militia as
suggested method was not to act openly, but "totally disusing and neg-
lecting the militia."** Mason said:
In these words lie the origin of the Second Amendment. T lic new
government should be allowed to keep its broad general military
Madison, leader of the Federalist forces, still argued that the militia
clauses were adequate as wr; .n. He said tlic states and national gov-
to a question, he explained why the general government was to have
power to call out the militia in order to execute the laws of tlic union:

160
feared disarmament of tho militia by tlic new national government.
a1t | N
Il b
1 % i ?59 | Pr Jjiv
part of tho British government's scheme for "enslaving America.”” The
OOt InQUitoUs, praieds. . Wy shau
0RO 1\ [ f
i (-0 0] 8
! |§,l :|.|. .
powers, but it should be forbidden to disarm the militia.
ernment would have concurrent power over the militia. In response
0 the

G e

67. Spoken ai the Virginia Convention 3 State Dho.ues 51-37.

6s. Id al 379.
69. Id. at 380.
70. Id

71; Id u 378.
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On the subject of a bill of rights, the want of which has been
complained of, | will observe that it has been sanctified by such
reverend authority, that | feel some difficulty in going against it.
I shall not, however, be deterred front giving my opinion on this
occasion, let the consequence be what it may. At tlic beginning
of the war. lie had no certain bill of rights; for our charter cannot
be cunsidcrcd as a bill of rights; it is nothing more than an investi-
ture, irr tlic hands of the Virgin'S citizens, of Uiuse rights which
belonged to British subjects. When die British thought proper to
infringe our rights, was it not necessary to mention, in our Constitu-
tion, those rights which ought to be paramount to the power of the
legislature? Why is titc bill of rights distinct from the Censutution?
I consider bills of rights in this view— that the government should
use them, where there is a departure from its fundamental
pr|n0|ples in order to restore'them.’
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72 o KBS T Dejsstesin tiie Feogjul Gonvertion OF 1767 660 (G. Hunt

* J.D. Scott ed. 1920).
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The seventh principle is "that ail power of sus,.c..di::ig lav/is <r
the execution of laws by any authority, without the consent of the
representatives of the people in the legislature is injurious to their
rights, and ought not to beexercised."™ The attempt to assert such
power had cost James Il histhrone and George IIl his American colo-
nics, even though both Kings had been backed by powerful standing

unties.
The seventeenth, eighteenth and nineteenth principles

follows:
, Tl Je hae a roht
l-x " .”taﬂ&S bﬁfnﬁ_
i %&%E..I.Jlllu{:lall o
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These words encapsulate the Whig point of view in the long debar,

over the relative merits of standing armies and the militia. The specific
amendments that were propoced to protect these principles were:
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It is important for our purposes to note that there is no mention here

of any individual right.

74. w. at 661.
73. U. at 662.
76. Id at e63.
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TJiu Purpose of (he Second Amendment
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Merrl IN The Milking of the American Constitution,
the situiation & follows:

The Dill of Rights was thus born of Madison’s concern to pre-
vent a second convention which might undo the work of the Phila-
delphia Convention, and also of his concern to Save his political
future in Virginia. On the other side such men as Patrick Henry
understood perfectly the political motives involved, lie looked
upon the passage of the Bill of Rights as a political defeat which
would make it impossible to block the centralization of all power
in the natlonal government

V\/bﬁ‘sson outg%énueeer chsrﬂ]ale;mfederal|sts by drafting the Dill of
Madlfons or gaaft of the provision that eventually hecare

—

The right of the people to keep and bear arms shall not be
infringed; a well armed but well regulated militia being the best
security of a free country; but no person reliitiously scrupulous of
bearing arms shall be compelled lo render military service in_ncr-

son.1"
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iIch minmiz for'such executive military power

77. M. JnNsex. The Macjn or mii Amducan CONSTmmoM 149 (1964).
78. 1 Annaus of Cong. 434 (1789).
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VIlI. Supreme CourtlInterpretation
of (he Second Amendment

The nt hes been directly considered
% In ony %r S, United Slayes V. Crmkst%lnk

Presserv llinois** M||Ier V. Texas* United States v. M |||er*2
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9. 92 U.S. M2 (1875).
80. 116 U.S. 252(1886).
81. 153 U.S. 535(1S94).
82. 307 U.S. 174(1939).
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orqs statu government for protection‘of similar rights in other Stua
states,!r' particular reference to the Second Amenciment, the opiion

Tlic second and tenth counts arc equally defective. Tlic nm
there specified is that of “bearing arms for a lawful purpose.”

is not a right granted by the Constitution. Neither is it in any man-
tier dependent upon that instrument for its existence. ‘Fite second
amendment declares that it shall not bn infringed; but this, as has |
been seen, means no more than that t shall not be infringed by
Congress. This is one of the amendments that lias no other effect
than to restrict the powers of the national Government. Icavinu the
people lo Idol; IOf tftthf protection against~anv~ violation by their
fcllow-citizensol the rljffHS It rcTS'gnizes, To what is called, m'T /ie
Lily vl /Yen* York v. Miln, 11 Pet. 139, the “powers winch relate
to merely municipal legislation, or what was, perhaps, more prop-
erly called internal police,” “not surrendered or restrained” by the
Constltutlon of the United States/3

the 1 |sserter |n Jkshanﬁ_bwsftﬂlce Cllfefard vm(e) gﬂ
{ Ao

nﬁe r|W|tho scuse constitutional |
The next ntaa#d Uncoutealy M n%any
CBSEV\BS Presser v. llJin

Z%[mﬂle“ucr eader O Lehr unt| Wehr \r/r%%fesﬁ

llinois
!ﬁ“%tlt‘?o%? ftit)ggsagt]gt& V\BS ma@t%ﬁl

ene Court, ItV\aS(m

that tOn tteOI statute co | m|I|
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ITPI?HE esent Meu ?[tpress theshIarO sta a?%] t;gjera$
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questton In reference 0 the |s Statte It

We think it clear that the sections under consideration, which
only forbid bodies of men to associate together as military organiza-
tions, or lo drill or parade with arms in cities and towns unless
auihorized by law, do not infringe the right of the people to keep

83. 92 U.S. at 533 (1875).
§-t. 116 U.S. 252 (1886).
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and bear arms.  Bui ncrncluri. “answer ta t- .. ibis
amendment prohibits the legislation i< tjiiestiun lies in ti:; .&ct

the amendment is a limitation only upon the power ot Congress
and (lie National government, and noi upon that of the States."5

The Court cited Cruikshank in support of this proposition. The inap-
plicability of the Sweond Amendment to the states was a sufficient
ground for rejecting Prossers Second Amendment contentions, but the
Court did not stop there. It preferred to discuss the problem further
and make clear the nature of the right protected by the Second

Amendment.

It is undoubiedly true that all citizens capable of bearing arns
constitute the reserved military force or reserve militia of the
United States as well as of the Slates, and, in view of this preroga-
tive of the general government, as well as of its general powers,
the Slates cannot, even laying (he constitutional provision in ques-
tion out of view, pruhibil the people from keeping and bearing
arms, so as to deprive (he United Slates of their rightful resource
for maintaining the public security, and disable the people Irom
performing their duty to the general government*'5

One view of the Second Amendment suggests that this dicta con-
stitutes the first step toward incorporating the right to hear arms into
the Fourteenth Amendment,”” apparently forgetting that the Court was
laying the Second Amendment “6ut of view." The Court had staled
that the lllinois law does not have the effect of depriving the federal

government of its military capacity.
To further clarify its view that lhe Second Amendment is con-
cerned only with military matters, the opinion focuses on Presser.

The plaintiff in error was not a member of ihe organized
volunteer militia of the State of Illinois, nor did lie belong t >the
troops of the United Slates or to any organization under the militia
law of the United States. On the contrary, (lie far? that. in- <i<
not belong to the organized militia or die imnpc nf ih- iinjini
States was~an mgredic.it in the offence for u/hirh hr- w-is r9nvi.-LM
and scntcnceD.  me question!!™ ilireeforr ImI hr a rialn is '
"rmyrn nr n~ unitco StaTcsTin disobedience of the Soup Liw, in
associate with others as a military comnanv. nnri to drill ami pnr.nle
with arms in the towns and cities of the State? If the plaintiff in
error has any such privilege he must be able to point 10 the provi-

iln* Pnastitiition or statutes of ihe United Stain by ",hlI'gS
it is conferred. 1
Tlic obvious implication here is that any right to bear arms by virtue

of the Second Amendment, even if asserted against the national gov-

£1 Id. at 264-65. ~
s6. ld. at 265.
87. Seet-amully If. Clack. The Dill ol Rights, JJ N.Y.U.L Rev. 365 ( 1960).

S3. Id. at 266.



167

Itb I INU< | UiNil 12U ['i>/iSni. [-\*» mawiki

&ﬁru ”t | errlgciﬁcam Eﬂlggan msgryl (fgter ?chedagﬁﬁrlmt%

The rlght to voluntarily assor'togcdicr as a military com-
pany or organization, or to drill or parade with arms, without, and
independent of, an act of Congress or law of the State authorizing
Ihe same, is not an attribute of national citizenship. Military
organization and military drill and parade under arms arc subjects
especially under the control of the government of every country.
They cannot be claimed as a r| ht |ndependent of law.*
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90. 153 U.S. 535 (189-t).

9*. 307 U.S. 174 (1939).

92. National Fircanm Act at amended 26 U.S.C. 55 5801-5872 (1972).
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In the absence of any evidence tending to show that possession
or use of a “hotgun having a barrel of lesr than eighteen inches
in length””at this time has some.reasonable relationship to the
preservation or efficiency of a well regulated militia, we cannot say
that the Second Amendment guarantees (he right to keep and bear
such an instrument. Certainly it is nut within judicial notice that
this weapon is any part of the ordinary military equipment or that
.is use could contribute to the common defense a
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V\/ith obvious purpose to assure the continuation nnd render
possible the effectiveness of such forces the declaration and guar-

antee of the Second Amendment were made. It must be inter-
preted and applied with that end in view.9L

0s ngmﬁt undercut any indivioual rtght interpretation of the

Justice McReynolds then ocea |ve a brief histo
milit str tt)tnctt a m| force. Il-)le t{)ear wryStLrE
ﬂrgec state |nterpretat|ons 0 d|e fght to

-l Most if not all of the States have adopted provisions touching

the right to keep nnd bear arms. Differences in tlic language
employed in these have naturally led to somewhat variant conclu-
sions concerning the scope of tlic right guaranteed %4
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96. 116 U.S. 252 (1886).

97. A icceul cult Iu actlon was made by .in organization which calls itself tlic Slier-
IT: Puxsr Cumiiiurui. TIn> group, dismayed over claimed violations of the Second
\mcndnicm promises to “come together and do something about it.” Its propaganda con-
dudes rather ominously. “The PIliOI'l i are the rightful masters to .both congress and
otuis, not to over throw (sic) the Constitution, but to over throw (sic) the men who
crvert the Constitution.” Flyer. Slierill’sPusse Coniiaius, Petaluma, California. 1975.

98. See notes 60-66 and accompanying text.
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THF ASSOCIATION I 111! It\R
CF TilF. CITY OF NFW VOHK
y3 West Jjth Street. Xrw i'tidt..V.V. /nop.

Gun Control Legislation
liy Tiik (liim miiitk on Ffiifkai. I.m.inla ih>n

IXTHOIH. "CTI0X

Since die enactment of die Gun Control An nl i<HH them has Ihtii ==
sulHtantial inrrnsc in (he incidence nf gun-related <rimes ;nnl it lias lierotiif
ilerway in txxh Houses nfjCamgress loenait further j*nn innirnl legislation
and die Kxennive Uranch has.indicated sup|mri fur stronger gun loutiul.
Undi die Sulxommiuer on Crime n( the House Cniinnitiee <ndie |mliti.it\
and die Subcommittee on Crime and Juvenile Delinquents nl the Senate
Committee on the Judiciary have accumulated a MibMuuiial fat mat remnl
mi which to base legislation.

We believe that (he contribution of handguns lo the current initease in
homicide and other violent crimes requires immediate and comprehensive
action. In one opinion, the continued existence nf an iinwariniited snppl) nf
handguns i an underlying factor in the decline nf our major titlun tenters.
This Committee tloes not find any siilistaniial justifitatinii Ini the inmimied
widespn'ad public nssession of iiamlguus, anti, arcordingls. we siiuiigls en
dorse the legislative proposals calling fora prohibition on the ni.itiul.ittine.
im | xiriatinn. sale, and private |M>ssession of handguns.i Whetlit i m not out
recommecndaiitins are politically feasible at this moment in time, wr ate <
tile firmly heltl rouvittion that a completr ban on handguns should lie the
iiltim.iie ubjet list* of am new federal gmt toiurol legislation.
law amf the congressional pro|msais for change. Pan Il lAuiiiinrs the mn
stittilioiial bases for Congtess legislating a prohibition nil the uiaiiul.ulinr.
ini]iortntioii, sale, and private possession of hantlguns. Pan Ill ili»tusses tin
need for adopting far-reaching gun control legislation. Our leiomnienda
‘.ions ate loittained in Pari IV.

REPINTED WITH PERMISSION



172

II. CUN CONTROL AND THE CONSTITUTION

To determine whether a federal statute restricting handguns would be
constitutional, two question* must be answered: (A) Is there a constitutional
right to possession of handguns which cannot be infringed by legislation,
and (B) docs regulation of handguns fall within die scope of any of the sub-
jects on which Congress is empowered by the Constitution to legislate? A
review of the relevant decision- demonstrates that Congress may constitu-
tionally enact legislation restricting and prohibiting the possession of hand-
guns by private citizens.™

A- Is There a Constitutional Right lo Possess Handguns?

Debates on the merits of gun control legislation are regularly punctuated
by claims of a constitutional right to possess firearms. The source of these
claims is the Second Amendment to the Constitution, which provides:

"A vlell regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be
infringed.”

Although spirited controversy as to the meaning of the Second Amendment
continues unabated among commentators.11 courts over a long peritxl of time
have consistently given the amendment a very narrow construction. The
Second Amendment as so interpreted places no restrictions on Congress'
ability to regulate handguns.

A constitutional provision concerning the right to “bear Arms” is directed
at checking [sower. The question is what the framers of the Constitution
intended. There are basically three relationships which could have been
intended to be affected: (I) the individual against the world: (a) the popu-
lace against the government, whether state or federal; and (3) the state
government against the federal government. Tlic. (irsr possibility, that die
framers were concerned with the right of individuals to protect their homes
and their persons from whatever depredations might confront diem, appears
to be without historical support.12 The amendment iisclf speaks of the
"security of a free State." The disputes have centered around the second and
third possibilities.

The initial question is the proper interpretation of the term "Militia.”
The practice in Europe of maintaining large standing armies while prohibit-
ing the general populace from having guns led to a preference in colonial
America for die railiua as the primary military force. This force would be
drawn from the people and would be active only in time of military need.13

Some have argued that the militia was regarded as the populace at large—
or at least those members of the populace capable of bearing arms.14 To
these commentators, militia meant the "unorganized militia." so that the
Second Amendment must be read as permitting the populace to maintain
arms as a check against excesses of any or all government. This position is
sometimes characterized as more extreme than it really is. The framers of the
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Constitution need not hare created a "right tn revolution” or a license to
band together in paramilitary organizations to have established a check on
the government by permitting the populace to keep and hear arms.'4 What-
ever die merits of the "unorganized militia" analysis may Ik-, however, it has
never found judicial favor.

The fccir-al courts have long regarded the Second Amendment as con-
cerned only with the "organized militia” maintained by the states. In 1875,
the Supreme Court ruled in United States v. Cruickshank 14 that the Second
Amendment restricted Congress alone and not state governments. More re-
cently, in United States v. Miller,1T the Supreme Court held that Congress
could regulate firearms so long as there was no evidence of 2 relationship
between the regulation and the preservation or effic ency of the state militia.
The Court said that Miller could not attack his indictment for interstate
shipment of a sawed-off shotgun under the Second Amendment:

"In the absence of any evidence tending to show that [xwscssion or
use of a ‘shotgun having a barrel of less-than eighteen inches in length’
at this time has some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such an instru-
ment. Certainly it is not within judicial notice that this wcaj>on is any
part of the ordinary military equipment or that its use could cnutril>*
utc to tlie common defense." 14

Some have argued that the Miller case should be read narrowly, since evi-
dence of a military use can be shown as a matter of fact for most kinds of
weapons.l0 However, federal courts after Miller have read the decision as
requiring a showing that the challenged legislation actually interfered with
the state militia. Under this standard, Second Amendment challenges to
federal gun control legislation uniformly have been rejected 50

Further, even if the Second Amendment were to lie iiucrprctct! to refer
to an "unorganized militia," it would not follow that Congress would be
barred from regulating the ownership of handguns. Such regulation would
still be constitutional unless handguns were regarded as "Arms" within (he
meaning of die Second Amendment. It appears instead that the "Arms" of
the militia were understood to consist of rifles and muskets.

In addition to the constitutional provisions and old state statutes quoted
in United States v. Millerl and other secondary sources.— there are a num-
ber of early cases considering whether handguns are "Arms” within the
meaning of the Second Amendment. While the decisions arc not uniform,
the weight of authority is dm handguns do not constitute such "Arms." 23

This position is most effectively expressed in State v. Wo. kinan,3* where
the Supreme Court of Appeals of West Virginia wrote:

",. .in regard to the kind of arms referred to in the amendment,
it must be held to refer to the weapons of warfare to be used by the
militia, such as swords, guns, rifles, and muskets,—anus 10 be used in

defending the state and civil liberty,—and not to pistols, bowie-knives.
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brass knuckles, billies, »utl such other weapons a* ate usually em-
ployed in brawls, street fights, duels, and affrays, and are only habitu-
ally carried by bullies, blackguards, and desperadoes, to the tenor of
the community and the injury of the state.” 59

Titus, in our view, the Second Amendment poses no hanicr to congressional
efforts to reduce "the tenor of the community and the injury of the state"
by prohibiting die private possession of handguns.

B. Does CongressHave Power toRegulate the Manufacture,
Possession and Sale of All Handgunst

W hile several cgngrasional powers could be invoked in support of gun
control legislation,*8 justification is ordinarily found under (an'gross’ jxiwer
to regulate interstate and foreign commerce.-7 There can lie no serious div
pute that certain kinds of gun-related activities—fur example, interstate sales
of firearms—can be regulated under the commerce clause. The disagreements
arise over how far Congress may go in regulating local gun activity under its
power to regulate matters "affecting” commerce.

in United States v. ffasj,-8 the Supreme Court recently avoided a constitu-
tional issue concerning 18 U.S.C. § 1202, which prohibits the transportation,
receipt or possession nf guns by felons, by holding that ptoof that the pro-
hibited conduct in each ease was in commerce or affected tommerce was re-
quired by the statute. Prior courts of appeals decisions bad diffcicd as to
whether that statute was a constitutional exercise of the oimiiierre power
without such proof.19

However, in Perez v. United Slates,10 a case decided shortly lieforc the
Pass case, the Supreme Court had laid the gnmudwoik lor tlic [xiwer to
create a federal criminal law under the coinmene clause. The Peres ease
concerned the constitutionality of a provision in litle 11 of the Consumer
Credit Protection Act, 18 U.S.C 88 891 ct scq., making loanshaikitig a fed-
eral crime. 111 holding that Perez had been lawfully convicted despite the
absence of proof of the effect of his conduct on commerce, the Court cited a
variety of reports and statistical studies providing evidentiary sitpjion for
the congressional finding that, in the aggregate, loansharking had an effect
on commerce. It concluded, therefore, that Congress could prohibit the prac-
tice regardless of the extent to which the activities of each particular loan-
shark may have affected commerce.

An examination of Perez and its progeny, anti of other federal criminal
legislation regulating local activity, points out what may have let! the Su-
preme Court to take a very narrow position in the ffrtes case, namely the lack
of any substantial legislative findings. In Perez, the Court put great em-
phasis on the findings made by Congress of the impact of loan sharking on
interstate commerce, even as a local activity, and on the very substantial evi-
dence which was available to Congress to support those findings. Iu Bass, in
contrast, there was virtually no legislative history to guide the Court in its
interpretation of congressional intentions.

The implication of the limitation on Congress' attempted exercise of



power in the Pass ease is that if gun rontrol legislation is supported by sills-
stantial documentation and carefully drawn congressional findings concern-
ing titc effects of the proscribed activity on interstate commerce generally,
the Sup.emc Court would sustain the exercise of power tinder the commerce
clause even if the activity of spcrific individuals were purely local in nature.

In a number of eases involving federal gun control legislation arising
after HOiS, courts have followed |'ITTZ lo uphold the [tower of Congress to
regulate firearms felonies without a showing in each ease of a nexus with in*
terstate commerce.t1 In United States v. Nelson?2 the Fifth Circuit affirmed
a conviction under 18 U.S.C. § psa(a)(ft), which prohibits the making of false
statements in connection with the acquisition of a firearm, in spite of a fail*
ure to show a nexus between the defendant's false statements to the gun
dealer and interstate commerce. Although the individual activity was clearly
local, the court found that under PEIeZ the Congress does have the power to
regulate an intrastate activity, an isolated instance of which may have no di-
rect connection with interstate commerce. because that intrastate activity in
the aggregate does impose a burden on interstate commerce.33

The decision in NeISOn Ileaves ojtcn the question whether Congress lias
the power under (he Perez theory to regulate |>ossc'sion of a firearm, h could
lie argued that the manufacture and sale of firearms presents a stronger case
for federal regulation since a potential impart on interstate commerce is
discernible, while possession of a fitenrm could lie an entirely and perpetually
local activity in a given instance. Such an argument ignores the aggregate
effect on commerce of a substantial number of |>cnpl!c [Kissessing firearms.
In an analogous situation, regulation of the possession of narrotirs and other
controlled substances under it U.S.C. 88 8|t and 8.j.]. and predecessor sta-
tutes, courts have upheld the regulation without a showing in each ease of
a nexus with interstate commerce.

in Dryo v. United Slates?l for example, the Ninth Circuit affirmed a con-
viction for possession and sale of a drug against tlic contention of the de-
fendant that the conviction was invalid lierausc there had lieen no proof of
a connection between the defendant's activities anti interstate commerce.
The court described at length the congressional findings supporting federal
conirobof the possession of these drugs. The court concluded that effective
interstate regulation was not possible if intrastate transactions were not also
regulated 35

The conclusion to be drawn from the nartotirs possession eases is that if
it can be shown through proper congressional findings that [sosscssion of
handguns as a class of activity has ait effect on interstate commerce, then
individual possession could lie legitimately prose ril>cd without any showing
in each ease of a nexus with interstate commerce, notwithstanding that a
particular weapon had never lIsccn in interstate commerce. Indeed it is the
I>0sscssion of handguns that can lie viewed as being responsible for their
manufacture, imjxmation and sale. Tims, if undertaken after congressional
findings of effect 011 interstate continent* based o011 substantial investigation,
federal legislation bantling the manufacture, sale and possession of handguns
would in our view be authorized by thf commerce clause.
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Dear Senator Rodey and Representative Bussell:

You have asked this office whether a landlord, through
a leasehold agreement, may prohibit a tenant from possessing
handguns. We conclude that 1in certain circumstances a landlord
may~restrict or prohibit the use and/or possession of handguns on
property which is leased to another individual.

<0ur initial inquiry regarding this matter commenced
with a review of relevant Alaskan Constitutional provisions. The
Alaska Constitution directly addresses a citizens ability to bear
arms at Article I, Section 19 which states:

A well-regulated militia being necessary to the
security of a free state, the right of the people
to keep and bear arms shall not be infringed.

The language embodied in Alaska®s Constitution pertain-—
ing to arms 1is virtually identical, save for two changes 1in punc—
tuation, to language found” in Article 11 of the _Unjted States

Constitution. Article 11 of the United States Constitution~was
mproposed by the Congress on September 25, 1789 and became the law
of the United States on December 15, 1791. During the one

hundred and ninety two years since adoption of the Secpnd
Amendment to the United States Constitution and the twenty-four
years since the Alaska Constitution has been in effect, numerous
court cases have interpreted the constitutional Jlanguage which
establishes the right to bear arms.
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We note the period since the adoption of the Second
Amendment has witnessed an ever increasing 1issuance of opinions
from the judiciary of the various states and the federal courts
which place limits on an individual®s ability to b-ear arms. Some
commentators have theorized that the legislative and judicial
limitations increased significantly with the availability of
inexpensive surplus weapons Tfollowing the American Civil War. 1/
According to this theory, the increase in restrictive gun control
measures and corresponding judicial interpretations was
associated with increasing acquisition of firearms by recently
emancipated Black Americans and 1immigrants coupled with the
increased availability of firearms in the post Civil War

industrial America. The right of "bearing arms"™ is not a right
/granted by the Constitution nor 1is it in any manner dependant
upon that 1instrument for its existence. U.S. v. Cruikshank, 92

*U.S. 553 (D.C.La. 1875).

While offering no judgment on the propriety or effec—
tiveness of the restrictive legislative and judicial measures, we
observe that the current state of the law pertaining to the con-—
stitutional language holds that:

TThe] purpose of this amendment, guaranteeing that
the right of the people to keep and bear arms, was
to preserve the effectiveness and assure the con—

tinuation of the state militia. U.S. v. Oakes,
564- F-JZd, cert, denied 98 S.Ct. 1493 (C.A. Kan.
e C UllJ- m5 " 7

The modern judicial view has increasingly found that
the guaranteed right to keep and bear arms 1is not an individually
protected right, but rather a collective right which allows the
people of the various states to serve in a militia. The contem—
porary judicial view in the great majority of states®™ interprets
the constitutional language _as...2posing _no” limitations on the
legislature™s power to regulate the ownership or control of fire—
arms. Whatever the scope of any common-law or constitutional
right to bear arms, it is not absolute and does not guarantee to
individuals the right to carry weapons abroad at all times and in

all circumstances. Application of Atkinson, 291 N.W.2d 396
(Minn. 1980). By analogy then, a landlord, too, could restrict
1/ Kates, Don B. Restricting Handguns, North River Press/pages

7-30 (1979)
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the possession of handguns on property he or she owns and leases.

If the State can restrict arms without running afoul of constitu—
tional provisions, an individual almost certainly has similar
abilities.

It is conceivable that a Jlandlord"s ban on handgun
ownership <could be <challenged under constitutional doctrines
which afford a right of privacy. The United States Constitution,
while not containing an express provision guaranteeing privacy
has been interpreted to afford an individual certain protections,
Cf. Griswold v. Connecticut, 381 U.S. 479 (1965). "The Constitu-
tion extends special safeguards to the privacy of the home, iIn—
cluding activities which might be prohibited in other contexts."
Cf. U.S. v. Orito, 413 U.S. 137, 142 (1973).

While 1itis unlikely that acourt would find that an
individuals right to possess arms (for example a gun collection)
is protected by the privacy shield of the U.S. Constitution, the
argument could be maintained. We are unaware of this argument
being successfully asserted in any anglo-american jurisdiction.

A more likely source of protection under the right to
privacy doctrine may be afforded by the Alaska Constitution at
Article I, Section 22 which states that:

The right of the people to privacy shall not be
infringed. The legislature shall implement this
section.

The Alaska Supreme Court has explicitly stated that the right of
privacy guaranteed to Alaskans 1is broader 1in scope than that
guaranteed by the federal constitution. Woods & Rohde, 1Inc., V.
State, 565 P.2d 138 (1977). Even so, the meaning of privacy of
necessity must vary depending on the factual <context and the
often compelling interests of society and the individual. State
v. Glass, 583 P.2d 879 (1978). The test for what interests are
protected under Alaska®s constitutional right to privacy are,
first, whether a person has exhibited an actual (subjective)
expectation of privacy and, second, that the expectation be one
that society 1is prepared to recognize as "reasonable™. Hilbers
v. Municipality of Anchorage, 611 P.2d 31 (1980).

The question of handgun ownership in Alaska and whether
such ownership 1is "reasonable™ in the <context of a landlord
tenant relationship 1is open ended. Probably the "expectation"”
and reasonablenessof gun ownership in Alaska is different than
the reasonablenessof gun ownership in many other jJurisdictions
where actual firearm ownership and use is reduced. In any event,
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absent specific Jlanguage under the Alaska Uniform Residential
Landlord and Tenant Act, AS 34.03.010 et seq., or other relevant
Alaska law, prohibiting inclusion of provisions 1in a leasehold
agreement, we believe__a landlor,d can properly res”rict the terms
jpf the tenancy. 2/ In all probability, wunder existing "Alaska
law, ’a landlord can restrict possession of handguns for tenants
in a manner not unlike a landlord"s .ability to prohibit"tenants
from possessing dogs,” operating businesses in a residential

leasehold or operating obnoxious st reo equipment. 7]

While a landlord will probably be able to impose a re—
striction prohibiting future tenants from possessing handguns, an
across-the-board ban applicable to tenants with existing
leasehold agreements may be invalid. Under <classic contract
principles, neither party to an agreement may superimpose an
additional term on a valid contract without the consent *of each
party to the contract. Consequently, a landlord may not prohibit
handgun possession among tenants during the pendency of an
existing lease. Conversely, where a landlord and tenant agree to
a lease agreement which contains a restriction banning handguns,
remedial legislative ,action interpreting Alaska’s right to
privacy law to permit such possession probably would not
invalidate existing prohibitions.

Finally, <concern was expressed regarding the state"s
liability with respect to landlord/tenant agreements which pro—
hibit handgun ownership in buildings located on property owned by
the State. This last point 1is conceivably problematic if the
land on which the Panoramic View Apartments are located is
conveyed to the state as a result of the current Alaska Railroad
transfer negotiations. Attached 1is a copy of a memorandum by
Assistant Attorney General Jack McGee which deals with this
subj ect.

2/ In passing, we note that a landlord <concerned with
unjustified gun play need not necessarily prohibit gun ownership.
Other remedies exist for controlling individual tenants with a
propensity to abuse gun ownership. Cf. Osness v. Dimond Estates.
Inc., 615 P.2d 605 (1980), where the landlord obtained a Forcible
Entry and Detainer (F.E.D.) thereby removing a tenant that proved
incapable of properly handling firearms.

nn 'y >™Mhnnnrm TrrommE TR TexdTS7Ti»<stn) mmihparr
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have any additional

We trust this response
questions,
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CC:

Norman C. Gorsuch
Attorney General

Ronald W. Lorensen
Deputy Attorney General

answers your inquiry.
please let me know.
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Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By:
Joseph W. Geldhof
Assistant Attorney General



fairs ®s asal _
. . KIXm> JIAII tAvE™
I m ssdigsaf®® o AL BICA V)

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 30, 1986

SUBJECT: Right of a citizen to fyeeo and bear arms
[CSSIJR 39 (Judiciary)

TO: Representative M. Mike Miller
Chair, House Judiciary Committee

FROM: Richard A. Bradle
Legislative Counsel

Hayden Kaden has asked that 1 comment on three issues relat—
ing to this resolution proposing a constitutional amendment.

The amendment proposed under CSSJR 39 (Judiciary) am would
amend art. 1, sec. 19 of the Alaska Constitution, "Right to
Bear Arms". The resolution contains a statement of "Legisla—
tive-Intent” .

It may be desirable to summarize each to set the stage for
the comments that follow.

Section 1 of CSSJR 39 (Judiciary) am amends as follows:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL
REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] right of each citizen of the state
[THE PEOPLE] to keep and bear arms for lawful defense
of self, family, property, and the state and tor lawful
hunting, recreation, and other lawful purposes, shall
not be~infringed bv ~the state or by a borough or citv
of the stace. " ” "

Sec. 2(a) of CSSJR 39 (Judiciary) am states legislative

intent: "the legislature intends only that the amendment
. S [provide] that the right to keep and bear arms is an
individual rather than a collective right." And the

"amendment, if adopted, should not be construed to preclude
the regulation of "the manner 1in which arms may be borne,
:arried, or used." [I1t] "should not be used to repeal or to
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render unconstitutional existing statutes . . . or existing
municipal ordinances."

I. What is the effect of an expression of legislative
intent in a constitutional amendment?

I believe that the courts will give deference to legislative
intent. There 1is an existing history of them doing that.

In Alaska Public Employees Ass"n v. State,.125 P.2d 12, 17 -
18 and in Seward Marine Services, 1Inc. v. Anderson, 643 P.2d
493, the Alaska Supreme Court considered the exten-t-to which
it would consider evidence of legislative intent apart from
that stated in the legislation itself. In each case, even
though it would seem that extraneous evidence is weaker than
legislative intent stated within the legislation itself, it
considered the offered evidence carefully.

A statement of legislative intent in the context of a
constitutional amendment would be entitled to equal weight
as compared to a statement of legislative intent 1in
legislation if everything were equal. Everything 1is not,
however, equal.

There 1is a unique mechanical problem in the case of a
constitutional amendment. In the usual statement of
legislative intent, the theory and the fact is that those
who vote for the bill have the statement of the legislative
intent before them (if it is incorporated into the bill) as
they vote or, 1in the case of the governor, when it 1is
reviewed before signature or veto.

There is a difference here. The voters of the state who"®
actually approve or reject the amendment will /notTThave the
statement of legislative intent before them. "As*“a matter of
law, it seems that they will have only section 1 of the *
resolution before them. ,,See art. XIIl, sec. 1 of the Alaska
Constitution: the "lieutenant governor shall prepare a
ballot title and proposition summarizing each proposed
amendment, and shall place them on the ballot .

In an attempt to address that problem, sec. 2(b) of CSSJR

39 (Judiciary) am directs the Legislative Affairs Agency, as
it prepares the "neutral summary"™ under AS 15.58.020, to
"consider" the statement of legislative intent." It is
presumably only through the neutral summary published in the
voter®"s pamphlet that a voter may become aware of sec. 2(a)
of the resolution.
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I am satisfied that the Agency, when it considers CSSJR

39 (Judiciary) am, will, prepare a neutral summary. The law
requires no less.”Sotne-0i the problems that the Agency may
have in the preparation of the summary are suggested below.

The general rule is that the legislative intent will be
considered only after the substantive language has itself
been considered and then only if the court is unable to
.determine what the legislature intended from the substantive
language. The corollary of the rule is that the legislative
intent will net be considered if the substantive language 1is
clear or to the extent that the legislative intent contra—
dicts, in some fashion, the substantive language, i

It is these points that present the .problem for legislative
intent.

“V. -
Sec. 2(a) states that the legislature intends that the
"right to keep and bear arms"™ be ™"an individual right r-ather

fthan-a collective right." Consistently with that, the

amendment deletes the reference to the "well-regulated
militia being necessary to the security of a free state".

The very substantial problem is that the language added in
provides that the purpose of the right to bear arms-is "for
lawful defense of self, family, property, and the state".
[Emphasis added.] It seems clear that the focus of the
amendment is broadened; individual purposes for the right
are affirmed. But the amendment also states a collective
purpose: the "defense of . . . the state". To the extent
that the "legislative purpose” seems 1inconsistent the sub—
stantive language of the amendment itself, the court must
disregard the legislative purpose.

I assume that the legislative purpose of the amendment "not
[being] used to repeal or render unconstitutional existing
statutes . . . or existing municipal ordinances”™ will be >
effective.

I1. What 1is the likely effect of the language of the amend—
ment on existing laws against concealed weapons, etc.?

The legislative purpose says that the amendment should have
no effect on those laws; predictions of actual effect in
this area are, however, somewhat difficult.

The amendment and 1its analogs 1in the U.S. Constitution and
in Lhe cunstitutions of other states have a long mstory: 1
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think 1t is fair to say that the amendment has a meaning and
an understanding that is larger then the language of the
section itself; | see no reason to suggest that the amend—
ment changes these understandings.

It has been said that the provision in the U.S. Constitution
goes back to 1689. The English Bill of Rights, enacted by
Parliament 1in 1689, granted the English the right "to have
Arms for their Defence, suitable to their Conditions, and
allowed by Law." See State v. Kessler, 289 Or. 359, 614
P.2d 94 (Oregon 1980). ——

The Kessler case and State v. Delgado, 692 P.2d b ™ (Oregon
1984) construed the Oregon version or art. 1, sec. 19. It
provides "The people have the right to bear arms for the
defence (sic) of themselves, and the State, .. ." [Art. 1,
sec. 27, Oregon Constitution.] It seems clear that the
language of the Oregon Constitution is identical in function
and almost identical in languaga to that contained in CSSJR
39(Judiciary) am. It should be reasonable, therefore, to
expect them to be construed similarly.

The Kessler case involved a prosecution for the possession
of a "billy"”, an item the possession of which was prohibited
as a "slugging weapon."

The Oregon court noted that in colonial time and during the
Revolutionary War, weapons used by militiamen and by indi—
viduals in the defense of their home or their person were
the same. The court noted that the historical analysis of
the provision indicated that

the drafter intended "arms"™ to include the hand-carried
weapons commonly used by individuals for personal
defense. The club is an effective, hand-carried weapon
which cannot logically be excluded from this term. We
hold that the defendantj s....possession of a billy club 1in
his home_is_pro“tected_ by Article I ,"Section 27 ,“of the "
"Oregon Constitution. [614 P.2d at 100.] o=

The Delgado case involved possession of a switchblade.

The appropriate inquiry in~the case at bar is whether a
kind of weapon, as modified by its modern design and
function, 1is of the sort commonly used by individuals
for personal defense during either the revolutionary or
postrevolutionary era, or in 1859 when Oregon®s consti-
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tution was adopted. In particular, it must be
determined whether the drafters would have intended the
word Tarms"™ to include the switch-blade knife as a
weaDon commonly used by individuals for self defense.
[692 P.2d at 612.]

The Oregon Supreme Court agreed that a law that sought to
prohibit possession of the "jackknife™ or "mere
pocketknives™ would violate the Oregon constitution.

The only difference 1is the presence of the spring-
operated mechanism that opens the knife. We are uncon-—
vinced by the state"s argument that the switch-blade 1is
"so substantially different from its historical
antecedent™ (the jackknife) that it could not have been
within the contemplation of the constitutional

drafters. They must have been aware that technological
changes were occurring in weaponry as in tools
generally. [692 P.2d at 614.]

Note that the provisions of Alaska law™now...pirohibZxt -the_
possession of a switchblade. See AS 11.61.200.

It is possible.that the reference in the amendment to art.
I, sec.““19 td~""lawful”™ uses may be adequate to authorize
regulation of an "unlawful" use, that is, to define what 1is
unlawful.

On the other hand, a constitutional provision granting the
legislature the authority to characterize a use as unlawful
may then,. authorize_a .regulatipn__that was unintended by the
$ponsors of the amendment.

I agree that such a result in this state is unlikely for
more practical reasons. But that result occurs because of
the understandings on the amendment, not really because of
the language itself.

II. Elimination of militia concepts.

Your third question asks whether it would be possible to
eliminate the "well-regulated militia"™ concepts while per—
mitting reasonable regulation. The answer 1is a qualified
yes; | think it is clear that some context for the regu—
lation must be offered. Consider tha section with the
"militia™ eliminated:
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SECTION 19. RIGHT TO BEAR ARMS. The [A WELL-REGULATED
MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STATE,
THE] right of the people to keep and bear arms shall

not be infringed.

With. no context for the regulation, the statement becomes
absolute =and no Tegulation would be possible. Accordingly?
mnssrieve that some threshold basis for the regulation (such
as that in SJR 39) must be offered by the constitution.

IT 1 may be of further assistance, please advise.-——-

RAB :mkr
m5/046
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Bill Sheifield, Governor

DEPARTMENT OF LAW
OFFICE OF THEATTORNEY GENERAL

May 8, 1986

The Honorable M. Mike Miller
Alaska State Legislature
P.0. Box V

Juneau- Alaska 99811

Dear Representative Miller:

You have asked this office to comment upon the effect
cf "legislative intent”™ Jlanguage <currently contained 1iIn a
resolution now wunder consideration by the House Judiciary
Committee: CS SJR 39 (Jud) am. This resolution, Tf~ passed,
would place a proposed constitutional amendment before the

voters at the next general election. The resolution contains
an amendment to art. I, sec. 19 of the state constitution,
relating to a citizen"s right to keep and bear arms. The

stated purpose of the proposed amendment is to establish that
the right to keep and bear arms under the state constitution 1is
an individual right, rather than a collective one.

The proposed constitutional amendment now states that,
a citizen"s right to keep and bear arms "shall not be infringed
by the state or by a borough or city of the state."” During
consideration of CS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may
be regulated by law." This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent."” Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu—
tional amendment “should not be <construed to preclude the
regulation of the manner in which arms may be borne, carried,
or used."

We are concerned that the language presently
contained in CS SJR 39 (Jud) am might allow later constitu—
tional challenge to some existing state statutes. Present law,
for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the
carrying cf a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession cf a firearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or
place. IT the Ilegislature does not 1intend that the proposed
amendment of art. I, sec. 19 would render these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example), then the
legislature > intent to continue to allow reasonable regulation
by law should be made clear.

It may be that the Senate, 1in rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, Dbelieved that it was not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by law 1is allowed, as this point 1is 1included in
their "legislative intent” language. As a general rule,
however, a measure will be enforced according to the plain
meaning of the language on its face. 2A C. Sands, Sutherland
Statutory Construction &45.02 at 4 (4th ed. 1984); Wilson- v.
Municipality cf Anchorage, 669 P.2d 569, 571 (Alaska 1983). It
is a "fundamental principle of statutory 1interpretation
that a statute means what 1its language reasonably "conveys to
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Cencral Health Planning v.
Commissioner, Dept. of Administration, 628 P.2d 551, 553
(Alaska 1981). 1/

While the courts 1in Alaska may consider a measure’s
legislative history to the extent it may assist the court 1in
correctly interpreting the measure, a. legislative committee
report or formal statement of Ilegislative intent may not be
used to give the statute a meaning not fairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
Norrh Slooe Borough, 585 P.2d at 540.

1/ Although general rules of 1legal 1interpretation are most
often expressed 1in the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction &29.08 at 500 (4th ed.
1985)
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When a reviewing court decides that it must consider
the legislature®s intent in order to construe a provision, the
text of the measure 1i1tself 1is still <considered the best

evidence of Ilegislative intent. See 2A C. Sands, Sutherland
Statutory Construction & 46.03 at 82 (4th ed. 1984) and the
cases cxted there. Where the terms c¢f a provision are clear

and straightforward, the intent of the legislature will be
based on those terms, even if the apparent 1intent conflicts
with a statement of legislative intent or a committee report.
See Camir.etti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction & 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent Jlanguage contained 1in the "preamble™ to the Limited
Entry Act, urged the state supreme court not to adopt a literal

construction of the act. The court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can it be used to create doubt or
uncertainty which does not otherwise exist.” 680 P.2d at 488,
n.3.Thus, to the extent that language contained in the

"legislative intent” section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the constitutional
provision, it 1is the constitutional language which will
control.

The courts may also consider the history of
legislative action taken on a given measure when determining

legislative intent. Generally, the rejection of a proposed
amendment indicates that the legislature did not intend the
bill to include the provisions embodied 1in the rejected

amendment. Lapina v. Williams, 232 U.S.. 78, 58 L.Ed., 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 .(1932); 2A C.

Sands, Sutherland Statutory Construction 848.04 at 302,
848.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person's right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate®s consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 P.2d at 571. LoD

Perhaps the most important consideration here is that
in the case of a measure (such as this one) which 1is to be
decided by a vote of the electorate, descriptive statements
accompanying the _.proposition are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory
Construction 848.04 at 301, &48.19 at 345 (4th ed. 1984);
State v. Lewis, 559 P,2d. 630, 637-638 (Alaska 1977), cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIll, sec. 1 of the Alaska Constitution,
the lieutenant governor 1is required to prepare a ballot title

and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,

2) the bDballot title and summary prepared by the Jlieutenant
governor, 3) "a neutral summary"” of the proposition prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider™ the statement contained 1in section 2 of CS
SJR 39 (Jud) am when preparing” its neutral summary for the
ballot, this Jlanguage will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, 1in the final
instance, a reviewing court will look to the intent in the
minds of the voters who voted to adopt the <constitutional
amendment, the legislature®™s statement of 1its intent when
placing the measure on the ballot has Jlimited significance.
Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution is to
limit Jlegislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the statute
conflicts with a substantive provision in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1319); 1A C. Sands, Sutherland Statutory Construction & 23.20
at 387 (4th ed. 1985) . The possibility that the Jlanguage
proposed in SJR 39 could be interpreted as 1invalidating some
portions of Alaska®s present criminal code 1is a real one, as
this has occurred in similar circumstances in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and reroonsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A  C. Sands, Sutherland Statutory
Construction 8&45.02 at 5 (4th ed. 1984). Statements of
"legislative intent”™ are not an adequate substitute for clear,
unambiguous language 1in the proposed constitutional amendment.
A  more precisely drafted amendment would minimize the
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possibility that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute 1is unconstitutional
because it violates his right to keep and bear arms under
art. I, sec. 19 oi the state constitution.

Sincerely,

Harold M. Brown
A_ttorney General
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Rei S.J.R, 39
Daar Senator Fischer:

You havs asked for tho Department of Law®s comments
upon the currant language™ of S.J.R. 39, a rasolution proposing

an amendment to Article I, sec, 19 of the stats constitution,
relating to a citizen"s right to keep and bear arms. As |
understand it, S.J.R. 39, as amended on .the Sonata floor

yaatsrday, provides that art. 1, sec. = 19 of tha Alaska
Constitution will be osvancad to raads

SECTION 19. RIGHT TO XSSP AMt) BEAR ARKS. Thn

[A WELL-REGULATED MILITIA 2EIM NECESSARY TO Tad

SECURITY OF A FREE STATE, THE, right of each

citizen of the 3tata {THE PEOPLE] to Jcaop and

bear arms for lawful dafanso of aalf, family,
e proparty, anc tna atata and tor lawful huntmgT
ricraaulon, and other lawful uumocoa . shall not

ba infringed. by a stata or by a borough or cltv

of the stata.

.We are concernedl that tho * language presently
Zcontained in S.J.R 39 might allow lator constitutional
challonge to sons existing stats statutes. Praaant law, for
example, prohibits a convicted folon from pcaaaosing a
concaalable firaarm, prohibits possession of cartain weapons
such aa bombs, hand grenades, silencers, and sawed-off shat
guns, prohibits possession of a firaam whila 1intoxicatad, or
tha discharge of a firearm from, on, or across a highway, tha
carrying of a ccncealid weapon, poasciasion of a loadad firaanm
cn licensed premises, or possession of a firaam by a miner
without parantal consent. (See. AS 11,51,2.00—.’220.)

4 ( , .
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function by carefully regulating the possession of aapacially
dangerous weapons or weaponsecarried in. an especially dangerous

manner or place. IT the legislature does- not 1intend to randar

* %
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allow reasonable "regulation by lav -should .be tads claar. Tha
possibility that the language proposed in S.J.R. 3D could ba
interprated aa 1invalidating acme portions of Alaska 3 proaont
.criminal coda 13 a" real one." ! See,, for example,. state V.
.Kassler, 614. ?.2d 94 (Ore.” 1930), and State® v. Doloaco, 632
P.2c o0i0 (Cra. 1934). * ; “

L] L] « ° L] e , °

« - " Wa beliavs that # any- possible -ambiguity®™ could bo
elininatad by the addition,"at the and of"the current language,
of tha phraaa *except that., the tanner of keeping and bgarir.g
arms way be regulated by Ulav.”” Thi3 suggested Jlanguaga 1is
based upon similar provisions 1in the. constitutions of several
Other states, including Florida (art. 1, see. a) , Georgia (art.
I, sec. 1), and Utah (art. 1, sec. 6). Tha addition cf this
clause would make it clear that, although a citizen"s basic
right to keep and bear arms nay not ba infringed-, reasonable
and appropriate regulation of the tanner 1in which arms are keoc
or borne (i.e., possession by felons, by minora, in a bar,
whila intoxicated, ate.) is not an infringement on an
individual®s constitutional right. hr. Rupe Andrews, Alaska
yield Pepresencative for tha national Rifla Association, ha3
indicated that his organisation would not object to the
inclusion of th"a additional Ilanguage in S.J.R. 39. I also
Suggest that you consider retaining tha language in tha present
constitutional provision "tha poopla,* rather than- change it to
"aach citizen of the state.w State constitutional previsions
have traditionally recognized tha ogual rights of all roaidontz
of the atate, ragardlssa of tho resident'3 national origin.

A carefully drafted amendment would minimize tha
possibility that, should tho proposed constitutional amendment
bg adopted”, *a criminal defendant Would 1later ba able to argua
that a criminal weapons misconduct statute 1is unconstitutional
bccaus* it violates hi3 right to keep and bear arm3 under art.
I, sece 19 of the stats constitution.

Sincerely,

3arold H. 3rcvn
Attorney General
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February 25, 1936

TO: Members of the Senate Judiciary Committee
He: Senate Joint Resolution No. 39

The proposed amendment to Article I,r Section 19 of the State
Constitution sec forth 1in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of condu-t which
has traditionally been considered to be criminal. Of particular
concern is the clause beginning on 1line 15 which specifies
"...personal defense and for the defense cf family, property,,.".
This provision could be read to invai idate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in 1its present form would cast doubt on the viability
of continued regulation of such items.

The amendment, in 1its present form, would also have the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This 1is because of the deletion of pro-—
visions vreferencing a "well regulated militia.f Historically,

the courts have interpreted that phrase as creating not a per—
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase “Shall not be infringed” would take on a whole new
meaning. Thus, the state and local governments could lose the

ability to regulate such activities as the carrying of concealed

weapons and the obliteration of serial numbers on firearms.

The prevision could easily be amended so as to affirm the right
of the individual to own and possess firearms (as opposed to the
right of tho state to maintain a miiitia) without precluding the
Legislaturel3 ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, | would pro-—
pose a change to Iline 15 whereby the tern "personal”™ would be
replaced by "lawful”™ and the phrase ™"and for the defense”™ be
replaced by the phrase “bf self". In addition, Uline 17 3hould be

changed by adding language after the term "city" which would read
"...except that the manner in which arms are possessed may be
subject to reasonable regulations designed to protect the public
safetv",

In addition, if the Committee®"s intent 1is merely to establish a
personal right +to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, then
such dntent should be plainly set forth in a permanent report
that will serve in the future to guide the courts. Furthermore,
if tha additional language I have suggested 1is added to the
amendment, the Committee report should clarify the Committee"s
intent by specifying that the ability of atate and 1local govern-—
ment to impose reasonable regulations on the possession of
firearms would 1include laws <curtailing the possession of con—
cealed weapons or weapons that have altered identification marks,
but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Werttbaugher
Municipal Attorney

JW egm 1
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DEPARTMENT OF LAW
JONEAU ARSI Soatt
orFice OF THEATTORNEY GENERAL PHONE : 10071 465-3600

June 27, 1983

The Honorable Patrick M. Rodey
Senator

Alaska State Legislature

Pouch V

June-au, AK 99811

Re: SJR-28
\A. G. #366-444-83

Dear Senator Rodey:

The Department of Law has completed a preliminary anal
ysis of Senate Joint Resolution 28 regarding the proposed amend—
ment to the Alaska Constitution pertaining to the right of a
person to keep and bear arms.

You may wish to consider inserting the word "lawful"
after the term "for" and before the word "defense". With this
insertion, the new constitutional clause would read as follows:

The right of a person to keep and bear arms for

i lawful defense of self, home and property, or
Il for lawful hunting and recreational use, or for
S other lawful purposes shall not be infringed.

I believe it would be wise to make explicit that the
AConstitution provides for_lawful_activities, which of course are
estabTTsEe3"by-"fhe" legislature. In the absence of the tern
"lawful™, | can envision a situation where persons attempt to use
the constitutional language as a defense to behavior which

| ordinarily would constitute a violation of the Alaska criminal
statutes. Also, I'm not sure the explicit mention of lawftil
hunting, recreational use and other specific activities 1is
necessary to insure that individuals have a guaranteed right to
keep and bear arms, however, | realize this language may be re—
assuring to certain groups within.our state.

. You may wish to review the language in other state
X Constitutions which relates directly to the right to keep and
I bear arms. In many 1instances this right is explicitly_ char-
lacterized as.,an .individual~righf withoutlmentioning-specifreally
what _constitutes~~appropriate use by an individual citizen. The

03-CSLH
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constitutional clauses relating to arms "from the thirty-seven
states which have such constitutional language are as Tfollows:
-pr CMAlabama® That every citizen has a right to bear arms”>

in defense oFJTimself and the state. ALA. CONST, art 1, 826.

Alaska: A well-regulated militia being necessary to
the security of a free state, the right of the people to keep and
bear arms shall not be infringed. ALASKA CONST, art. I, 8 19.

CArizona™ The right of the individual citizen to bear
arms in defense of himself or the State shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. AR1Z. CONST, art. 1lI, 826.

Arkansas: The citizens of this State shall have the
right to keep and bear arms for their common defense. ARK.
CONST, art. 11, 85.

Colorado: The right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the
civil power when thereto legally summoned, shall be called in
gquestion; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons. COLO. CONST,
art. 11, 81 3 I e e L e e ?

Connecticut: Every citizen has a right to bear arms 1in
defense of himself and the state. CONN. CONST, art. 1, 815.

Florida: The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. FLA. CONST, art. I, 8&8.

Georgia: The right of the people to keep and bear
arms, shall not be infringed, but the General Assembly shall have
power to prescribe the manner 1in which arms may be borne. GA.
CONST, art 1, 81.

Hawaii: A @ellT”regulated militiX\being necessary to
the security of a free state]the right"of the people to keep and
bear arms shall not be infringed. HAWAIT1 CONST, art 1, 8 15.

ldaho: The people have the right to keep and bear
arms, which right shall not be abridged; but this provision shall
not prevent the passage of laws to govern the carrying of weapons
concealed on the person nor prevent passage of legislation
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providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage of legislation
providing penalties for the possession of firearms by a convicted
felon, nor prevent the passage of any legislation punishing the
use of a firearm. No law shall impose licensure, registration or
special taxation on the ownership or possession of firearms,
except those actually used in the commission of a felony. IDAHO
CONST, art. 1, 811.

Illinois: Subject only to the police power, the right
of the individual citizen to keep and bear arms shall not be
infringed. ILL. CONST, art. 1, 8 22.

- Indiana: The people shall have a right to bear arms,
for the defense of tfiemselves and the State. IND. CONST! art 1,

8 32.

Kansas: The people have the right to bear arms for
their defense and security; but standing armies, 1in time of
peace, are dangerous to liberty, and shall not be tolerated, and
the military shall be in strict subordination to the civil power.
KAN. CONST., Bill of Rights, 8A4.

Kentucky: AlIl men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which may be
reckoned: ...The right to bear arms in defense of themselves and

of the State, subject to the power of the General Assembly to
enact laws to prevent persons from carrying concealed®" -“apons.
KY. CONST. 81.

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent
the passage of laws to prohibit the carrying of weapons concealed
on the person. LA. CONST, art. 1, 84.

Maine: Every citizen has the right to keep and bear
arms for the common defense; and this right shall never be
questioned. ME. CONST, artl, 8 16.

Massachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace,
armies are dangerous to liberty, they ought not to be. maintained
without the consent of the legislature; and the military power
shall always be held in an exact subordination to the civil
authority, and be governed by it. MASS. CONST, pt. 1, art. 17.

Michigan: Every person has a right to keep and bear
arms for the defense of himself and the state. MICH. CONST,

art 1, 86.
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Mississippi: The rightof eve'ry citizen to keep and
bear arms in defenseof his home, person, or property, or 1in aid
of the civil power where thereto legally summoned, shall not be
called question, but the legislature may regulate or forbid
carrying concealed weapons. MISS. CONST, art. 11l, 812.

Missouri: That the right of every citizen to keep and
bear arms in defenseof his home, person and property, or when
lawfully summoned in aid of the civil power, shall not be

questioned; but this shall not justify the wearing of concealed
weapons. MO. CONST, art 1, 8 23.

Montana: The right of any person to keej or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held to
permit the carrying of concealed weapons. MONT. CONST, art 1l, 8
12.

New Mexico: No law shall abridge the right of the
citizen to keep and bear arms for security and defense, for
lawful hunting and recreation use and for other lawful purposes,
but nothing herein shall be held to permit the carryingof
concealed weapons. N.M. CONST, art. 1II, & 6.

North Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed; and, as
standing armies in time of peace are dangerous to liberty, they
shall not be maintained, and the military shall be kept under
strict subordination to, and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed
weapons, or prevent the General Assembly from enacting penal
statutes against that practice. N.C. CONST, art. 1, 830.

Ohio: The prople have the right tobear arms for their
defense and security; but standing armies, intime of peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be in strict subordination to the civil power. OHIO CONST,
art I, 8A4.

Oklahoma: The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons. OKLA.

CONST, art. 1Il, 8 26.
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military
shall be kept in strict subordination to the civil power. OR.

CONST, art. 1, 8 27.

Pennsylvania: The right of the citizens to bear arms
in defence of themselves and the State shall not be questioned.
PA. CONST, art. 1, 822.

South Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed. As, in
times of peace, armies are dangerous to liberty, they shall not
be maintained without the consent of the General Assembly. The
military power of the State shall always be held in subordination
to the civil authority and be governed by it. No soldier shall
in time of peace be quartered in any house without the consent of
the owner not in time of war but in the manner prescribed by law.
S.C. CONST, art I, 820.

South Dakota: The right of the citizens to bear arms
in defense of themselves and the state shall not be denied. S.D.
CONST, art. VI, 8 24.

Tennessee: That the citizens of this State have a
right to keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime. TENN. CONST, art. I, 8 26.

Texas: Every citizen shall have the right to keep and
bear arms in the lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate the wearing of
arms, with a view to prevent crime. TEX. CONST, art. 1, 823.

Utah: The people have the right to bear arms for their
security and defense, but the Legislature may regulate the
exercise of this right by law. UTAH CONST, art. 1, 86.

Vermont: That the people have a right to bear arms for
the defence of themselves and the State-and as standing armies 1in
time of peace are dangerous to liberty, they ought not to be kept
up; and that the military should b kept under strict
subordination to and governed by the civil power. VT. CONST, ch.

1, art. 16.

Virginia: That a well regulated militia, composed of
the body of the people, trained to arms, 1is the proper, natural,
and safe defense of a free state, therefore, the right of the



r m The Hon. Patrick” . Rodey ( June 27, 1933

. Senator Page 6
SJR-28

people to keep and bear arras shall not be infringed; that
standing armies, in time of peace, should be avoided as dangerous
to liberty; and that all cases the military should be under
strict subordination to, and governed by, the civil power. VA.
CONST, art. I, 813.

Washington: The right of the individual citizen to
bear arras in defense of himself, or the state, shall not be
impaired, but nothing in this section shall be construed as
authorizing individuals or corporations to organize, maintain, or
employ an armed body of men. WASH. CONST, art. 1, 82b.

Wyoming: The right of citizens to bear arms in defense
of themselves and of the state shall not be denied. WYO. CONST,
art 1, 8 24.

In addition, thirteen states do not have express
constitutional provisions related to the right to keep and bear

arms.

I would be happy to discuss this matter with you 1in
more detail.

Norman C. Gorsuch
Attorney General

NCG:ml

Distribution of
identical letter: The Honorable Jalmar M. Kerttula
Alaska State Senate

The Honorable Rick Halford
Alaska State Senate

The Honorable Don Bennett
Alaska State Senate



OFFICE OF THE MUNICIPAL ATTORNEY

May 6, 1936

Members of the House Judiciary Committee
He : SJR 19

The Municipality does not oppose a constitutional amendment that
redefines the "right to bear arms"”™ as a personal right vested 1in
each citizer. of the state. We are very concerned however with
the way 1in which the measure 1is now drafted. Our concerns are
based on the fact that the present Jlanguage, quite arguably,
would not permit the state .or a municipality to regulate either
the type of arms possessed or the manner and circumstances of
possession.

While tha version passed by the Senate claarly allows regulation

of the wuse of arms, many existing Jlaws do not relate to the
simple use of a weapon, but rather to its function and to the
manner and circumstances 1in which it is possessed. Public safety
concerns demand that the state legislature and local assemblies
be permitted to ban certain types of arms such as bombs, hand

grenades, machine guns, silencers, sawed-off shotguns and bullets

designed to pierce protective devices worn by law enforcement
officials. We believe likewise that the constitution should per—
mit the Legislature to bar the possession of arms by certain
classes of convicted criminals, intoxicated or mentally disturbed

persons. Finally we feel it is essential to control the cir—
cumstances in which otherwise lawful weapons are possessed by

limiting the <carrying of concealed weapons, the possession of
loaded firearms on licensed premises, the possession of a firearnm
by a minor without parental consent, et cetera. We reiterate the

position taken by Attorney General Harold Brown 1in his March 26,

1936 letter regarding SJR 39:

These statutes [that would be 1invalidated by
SJR 39] serve an important public safety func-—
tion by carefully regulating the possession of
especially dangerous weapons or weapons
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carried 1in an especially dangerous manner or
place. IT the legislature does not intend to
render these statutes wunenforceable, nor to
foreclose a future legislature from adopting
similar provisions (prohibiting possession of
loaded firearms in achurch or on school
grounds for example), then the legislatures
intent to continue to allow a reasonable regu—
lation by law should be made clear.

The clarity of intent referred to by the Attorney General must be
embodied in the measure itself. Otherwise both State and

Municipal prosecutors will face a flurry of legal challenges by
those charged with weapons-related offenses.

In conclusion, we urge that if the cdmmittee dees not intend to
invalidate existing statutes and ordinances regulatingthe type
of arms that may be possessed, and tha circumstances of
possession, then it must embody thisintent clearly within the
amendment that is offered to the voters for ratification.

Jorcr-j Vierrtzcaug/veir" Brian Porter, Chier
AMunicipal Attorney Anchorage Police Department
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STATE of Oregon, Petitioner
on Review.
V.

Joseph Luna DELGADO.
Respondent on Review.

TC CRS3-9-16, CA A309G2, SC S31059.

Supreme Court of Oregon,
In Banc.

Argued and Submitted Nov. 6, 1984.
Decided Dec. 28, 1984.

Defendant was convicted in the Dis-
trict Court, Polk County, Walter W. Foster,
J., of unlawful possession of a stabbing
weapon, and he appealed. The Court of
Appeals, 69 Or.App. 254, G84 P.2d 630,
reversed, and appeal was taken. The Su-
preme Court, Lent, J., held that defend-
ant’s constitutional right to bear arms was
violated by prohibition ofH'nere”pSskession
and mere carrying of (i switchblade) Itnife.

Decision of the CotJrt-~f-Appeals af-
firmed.

Weapons 0=1

Defendant’s constitutional right to
bear arms was violated by prohibition of
mere possession and mere carrying of a
switchblade knife. Const. Art. 1, § 27;
ORS 166.510, 166.510(1).

Robert W. Muir, Asst. Atty. Gen., Salem,
argued the cause for petitioner on review.
With him on the briefs were Dave Frohn-
mayer, Atty. Gen., James E. Mountain, Jr.,
Sol. Gen., and Lynn Torno, Certified Law
Student.

Susan M. Garrett, Salem, argued the
cause and filed briefs for respondent on
review.

1. The defendant had also filed a motion to sup-

press the knife as evidTnce on the ba5|f that |t
was obtained as a result of an unlawful search

fil2 PACIFIC REPORTER. 2 SERIES

Robert Dowlut. Washington. D.C.. and
Steven L. Krasik, Salem, filed a brief ami-
cus curiae for Nat. Rifle Ass’n.

LENT, Justice.

The issue is whether ORS 166.510(1), in-
sofar as it prohibits the mere possession
and mere carrying of a switchblade knife,
violates detendant s right to bear arms un-
der Article 1, section 27, of the Oregon
Constitution”..We hold that in that respect
the statute ,does>'iolate defendants consti-
tutional right.

ORS 166.51"\1) provides, in relevant part:

"***[ /1 Jny person who manufac-
tures, causes to be manufactured, sells,
keeps for sale, offers, gives, loans, car—
ries nr possesses nA instrument or
weapon having n blade which projects
or swings into position by force of a
spring or other device and commonly
known as a switch-blade knife or an
instrument or weapon commonly known
as a blackjack, slung shot, sandclub,
sandbag, sap glove or metal knuckles, cr
who carries a dirk, dagger or stiletto
commits a Class A misdemeanor.” (Em-
phttsia added)

Article 1, section 27, of the Oregon Con-
stitution provides:
"The people shall have the .eight.Jo_
ebettrltrntS; for the defence of themselves,
and the State * * * [J"

The accusatory instrument charged that
defendant "did unlawfully possess and
carry” a weapon commonly known as a
switch-blade knife in violation of ORS 166.-
510. Defendant demurred to the accusato-
ry instrument on the ground that the”iab
ute was overbroad as impinging on the
right guaranteed to him under Article I.
section 27, of the Oregon Constitution.
The trial court overruled the demurrer.l

Trial then proceeded on the basis of facts
stipulated to be the same as those found by
the trial court in the hearing on the motion

and seizure. The trial court's denial of thet
motion was not assigned as error.



D.C., :md
brief jimi-

m .on-

ght to
selves,

d that
s and
as a
1166.*
jsato-
stat-
1 the
e |,
ition.
rer.'
facts
d by
)tion

that

Ff,

a*

Jr.

Sivir, v,
ciee 21632 N 1610 (O, 1%8)

tosuppress mentioned in footnote 1, supra.
Those facts are as follows.

On October 3, 1983, defendant was walk-
ing with a companion on a public street.
The two appeared disorderly to an officer
nearby, and when defendant reached up as
he passed a street sign and tapped or
struck it with his hand, the officer con-
fronted both individuals and conducted a
patdown search. Defendant was found
with a switch-blade knife in his back pock-
et. Defendant told the arresting officer
that he carried the knife "for protection”
(defendant evidently feared attack by a
jealous rival for his present girl friend).2

Defendant moved for judgment of ac-
quittal, which was denied. The trial court
then found defendant guilty and eventually
sentenced defendant to jail "suspended on
the condition" that defendant meet certain
terms of probation.

Defendant appealed, assigning as error
the trial court’s overruling of his demurrer
and denial of his motion for judgment of
acquittal. The Court of Appeals, 69 Or.
App. 254, 684 P.2d 630, per curiam, re-
versed on the basis of our decisions in
State v. Blocker, 291 Or. 255, 630 P.2d 824
(1981), and State r. Kessler, 289 Or. 359,
614 P.2d 94 (1980). Ak allowed review to
determine whether a switch-blade knife is
within the constitutional guarantee. 298
Or. 37, 688 P.2d 845 (1984).

In State v. Kessler, supra, this court for
the first time considered the scope of Arti-
cle I, section 27. There, following the dis-
covery by police officers of two billy clubs
in his apartment, defendant was charged
with the possession of/bilb/cTulls in viola-
tion of ORS 166.510(1), the same statute at
issue in the case at bar. On appeal defend-
ant argued that the statute violated Article

2. We have in mind that defendant's principal
argiument IS that, insofar as this charge of crimi-
nal conduct is concemed, the statute is over-
broad In proscribing. conduct in which he has a
state constitutional Tight to engage. Ordlnar|l¥,
we would have no reason to go beyond the facts
described |n the accusatory” Instrumci | to rT-
solve whether error was committed In ovcrru

ur. oil

I, section 27, of the Oregon Constitution.
The Court of Appeals held that ORS 166.-
510(1) was within the reasonable exercise
of what the court called the state’s "police
power” to control crime. 43 Or.App. 303,
307, 602 P.2d 1096, 1097 (1979). We re-
versed.

In Kessler, we examined the historical

roots of Article I, section 27. We conclud-
ed that the drafters of Oregon's constitu-

tion did not wish to limit the right to beaF~

arms to~a citizen militia, but rather intend-
ed that the private citizen also have the

right to "possess certain arms for the de~

fense of person and property." 289 Or. at
"371, 614 P,2d at 9S.

Our analysis in Kessler of the meaning
of the term "arms” is central to the case at
bar and so merits a further discussion. We
reasoned that because settlers during the
revolutionary era used many of the same
weapons for both personal and military de-
fense, the term "arms,” as contemplated by
the constitutional framers, was not limited
to firearms but included those hand-carried
weapons commonly used for personal de-
fense. 289 Or. at 368, 614 P.2d at 98.
Thus, the term “arms" "includes weapons
commonly used for either purpose, even if
a particular weapon is unlikely to be used
as a militia weapon.” 289 Or. at 369, 614
P.2d at 98. On the basis of this historical
examination, we held that the possession of

a billy club was constitutionally protected:-

"Our historical analysis of Article I,
section 27, indicates that the drafters
intended ‘arms’ to include the hand-car-
ried weapons commonly used by individu-
als for personal defense. The club is an
effective, hand-carried weapon which
cannot logically be excluded from this
term."

ing defendant's demurrer. In this case, how-
ever, a factual record was deveIoPed, and the
defendant also_assigned as error the denial of
his motion for %ud%

arc recounted fo show
* 10 support any possible charge ol an illega
Intent 1o use tfie weapon or atxiJlegal use of the
weapon.

ow that there is no evidence

ent of acquittal. The facts J
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289 Or. at 372, 614 P.2cl at 100.®

Tin* state argues that a switch-blade is
not a weapon "commonly used for personal
defense,” and is therefore not an "arm"
within the meaning of the Oregon Constitu-
tion. It insists that the switch-blade is an
offensive weapon used primarily by crimi-
nals. In support of this argument we are
referred to various authorities, especially
the Federal Anti-Switchblade Act, lo USC
88 1241-44 (Supp. 1V, 1980), which is aimed
at prohibiting the introduction of switch-
blade knives into interstate commerce be-
cause they are ™"almost exclusively the
weapon of the thug and the delinquent.”
S.Rep. No. 1980, 85th Cong., 2d Sess., re-
printed in 1958 U.S.Code Cong. & Ad.News

3435, 3437.

We note, first, that that material offers
no more than impressionistic observations
on the criminal use of switch-blades. More
importantly, however, we are unpersuaded
by this distinction which the state urges of
“offensive”™ and "defensive™ weapons. All
hand-held weapons necessarily share both
characteristics. A kitchen knife can as eas-
ily be raised in attack as in defense. The
spring mechanism does not, instantly andl
irrevocably, convert the jackknife into an
“offensive” weapon.4 Similarly, the clasp
feature of the common jackknife does not
mean that it is incapable of aggressive and
violent purposes. It is not the design of
the knife but the use to which it is put that
determines its “offensive™ or "defensive"”
character.

There are statutes now on the books that
concern the manner in which weapons are =
carried, the intent with which they are car-
ried, the use to which they may not be put

3. One Xear later, in Stale v. Blacker, 291 Or, 255,
259, 630 P.2d 824 826 (1981), we held that the
possession of a illy club outside as well as
Inside the home s “constitutionally protected?"

At one time the single-action, single-shot hand-
un was carried by many men for defense. Did
e development of the double-action feature of
the, handgun or the addition of the revolving
cylinder which enabled. one to fire the gun sev-
eral limes without ﬁausmg to reload, as a matter
of law, transform the handgun from a defensive

692 PACIFIC REPORTER. 2d SERIES

and the status of a person that results in
forbidding his possessing a weapon.
"This state has several such
tory statutes, with which we are not con-
cerned in this case: ORS 166.22011) pro-
hibiting possession of a dangerous weap-
on with intent to use such weapon unlaw-
fully against another: ORS 166.210. pro-
hibiting carrying certain weapons con-
coaled about one's person: OKS I(iti.2."il).
prohibiting carrying any firearm con-
cealed upon the person or within any
license to do so."

regula-

vehicle without a
(Footnote omitted.)
Stale v. Blocker, supra, 291 or. at 259-
260, 630 P.2d at S26. S€e, also, ORS 166.-
270, which prohibits an exconvict from pos-
sessing a firearm concealable on*the per-,
son, which this court held noT'to offend\
Article I, section 27, of the Oregon Consti-j
tution in Slate v. Robinson, 217 or. 612
619, 343 P.2d 886 (1959).
The appropriate inquiry
bar is whether a kind of weapon, as modi-
fied by its modern design and function, is
of the sort commonly used by individuals
for personal defense during either the revo-
ary and post-revolutionary era,”’ or in
1850/ when Oregon's constitution was
adopted. J in particular, it must be deter-
mined whether the drafters would have
intended the word "arms™ to include the
switch-blade knife as a weapon commonly
used by individuals for self defense. To
answer that question we must journey
briefly into the history of knives. We have
resorted primarily to three books by H.
Peterson for that history: Arms and Arm-
our in Colonial America. 1526-1783 (1956);
American Knives (1958): Daggers anti
Fighting Knives of the Western World
(1968). What we have to say generally in

weapon fo an offensive weapon? Obviously, the
%un, both before and after such changes, tould
e used for either defense or offense.

5. Article I, section 27, or the Oregon Constitu-
tion was taken verhatim from sections 32 and
33 of the Indiana Consﬁltunon of 1851 IndI-
ana’s bill of rights liberally drew_upon the stale
constitutions ot Kentucky, Ohio, Tennessee, and
'Pennsgylvanla, which were drafted between 1776
and 1807, see State v. Kessler, 239 Or. 359, 365,
614 P.2d 94, 95 (19S0).

in the case at

=0
-
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the next few paragraphs is drawn from

those works.

The popularity of the fighting knife has

had an uneven history, even to today.
During the Roman civilization and for sev-
eral centuries thereafter, for example, the
knife was little appreciated as a tool of
combat, but during the Viking Period of
the 9th and 10th centuries

(scramasax), used for general purposes as

large knives

well as for war, were popular among the
Germans, Franks and Anglo-
Saxons. It was during the Middle Ages
that the real flowering of the fighting knife
shapes ap-
the
standard dress for all the
knights and their men-at-arms as an ad-
junct to the sword, to the laborer and peas-
ant for protection and convenience. Dur-
ing the 16th century the dagger came to be
used by the aristocracy, mainly in conjunc-
tion with the sword, and was used primari-
ly for combat; indeed, during the early
part of that century the technique of fight-
ing with sword and dagger developed, thus
giving rise to the modern school of knife
Through the 16th and 17th cen-
in im-

Northmen,

and dagger occurred. New
peared and the knife became part of

classes: from

fighting.
turi.o knives and daggers declined
portance and were no longer an important
part of the daily civilian costume.

In early colonial America the sword and
the most commonly used

During the American co-
As

dagger
edged weapons.

were

lonial era every colonist hud a knife.
long as a man was required to defend his
life, to obtain or produce his own food or to
fashion articles from raw materials, a knife
was a constant necessity. Around 1650
one form of dagger popular in the colonies
was the "plug bayonet,” so called because
it fit into the muzzle of a musket. It was
used both as a dagger or as a general
utility knife. Other knives became popular
during the 17th and 18th centuries. The
American frontiersman used a large knife
to ward off danger from Indian attacks and
to hunt and trap; along with that he car-
ried a smaller knife, the blade being three
to four inches long, in his rifle bag.

. DELGADO

Or.
610 (Or. 1931)

In the 19th century, daggers remained
popular, but in the west the renowned Bow-
ie knife became the weapon favored by the
lawless and law-abiding alike. T”ese were

violent times, particularly from the 1820s
through the Civil War, when a weapon
might be needed at a moment’s notice. In
response, "the well-equipped gentleman
carried a pistol in his pocket and a knife

beneath his coattails.”

Of the many varieties of knives, none has
been a more constant or enduring compan-
ion to man than the pocket knife. Speci-
mens of folding pocket knives have been
discovered in Roman archeological sites,
indicating that such knives were popular at
least from the first century A.D. They
have been manufactured for their utility as
both instruments of labor and combat.
One of the most common of the specific
named knives is the jackknife, a word of
uncertain origin, which was a large single-
bladed folding knife, ranging in size from
four to seven inches when closed. By the
early 1700s, when tlr eastern seaboard had
become a highly settled area with large
towns and cities and relatively good roads,
men normally carried a folding pocket
knife. Even when they joined the Ameri-
can army during the revolution, the knife
they carried was the jackknife, which was
mentioned frequently in colonial records.
During the American Revolution at least
two states, New Hampshire and New York,
required their militiamen to carry a jack-
knife. Even during the mid-18th century,
some of these rather
more lethal than their name suggests, mea-
suring two feet long with the blade extend-
ed, and designed solely for fighting. G.
Neumann, Swords and Blades of the Amer-
ican Revolution 247 (1973). Some others
had blades over 16 inches long, extending
well beyond the hilt even when folded, and
were designed to be used open or closed.
"Gentlemen' and officers during this same
era often carried canes with slender dag-
gers mounted inside which could be drawn
with a quick tug and were used for person-
al defense. Neumann, Swords and Blades
of the American Revolution, SUPra, at 239.
In the early 19th century a special form of

“jackknives™ were
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dagger also developed, the pocket or fold-
ing dagger, with blades ranging in size
I'rom four to sixteen they were
intended to be carried in the pocket or in

inches;
special sheathes.

It is clear, then, that knives have played
an important role in American life, both as
tools and as weapons. The folding pocket-
knife, 1Sth
century has been commonly carried by men
in America and used primarily for work,
but also for fighting.

in particular, since the early

This brings us to the switch-blade knife.
A switch-blade is defined as a “pocketknife
having the blade spring-operated so that
pressure on a release catch causes it to fly
W ebster’s Third International Dic-
If ORS 166.510(1) pro-
pocket-

open ”
tionary 2314 (1071).
scribed the possession
knives, there can be no question but that
the statute would be held to Conflict direct-
ly with Article I, section 27. The only
difference is the presence of the spring-op-
erated mechanism that opens the knife.
We are unconvinced by the state’s argu-
ment that the switch-blade is so "substan-
tially different from its historical
cedent™ (the jackknife) that it could not
have been within the contemplation of the
constitutional drafters. They must have
been that technological changes
were occurring in weaponry as in tools
The format and efficiency of
weaponry was proceeding apace. This was
the period of development of the Gatling
gun, loading rifles, metallic car-
tridges and repeating rifles. The addition
of a spring to open the blade of a jackknife

6. Charles Dickens, in his novel Marlin Cltuzz-
lcwil, published n 18-12 shortly after his return
Trout America, referred to a “certain Scnddcr,
who "picked his teeth with a sort of zoun%
bayonet that flew out of his knife wheén h
tou?hed a sBrlng." This su ?ests that America
could have been the origin 0f the switch-blade.
SG?fl A. Popkess, Flick Knives, [1959] Crim.LR.

of mere

ante-

aware

generally.

breach

7. OltS 166,510(1) was amended in 1957 lo in-
clude, for the first time, proscription against the
Eossesswn of switch-bladcs.  Or.Laws 1957, ch.

8. The ana(lysis we have employed in_state »
Kessler and Stale I. Mocker, supra, at footnotes
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is hardly a more astonishing innovation

than those just mentioned.®

We stress again, as wt have strcssid
before, that, this decision does not mean
individuals have an unfettered right to pos-
sess or use constitutionally protected arms
in any way they please. The legislature
may, if it chooses to do so, regulate posses-
sion and use. See State r. Blocker, supra,
291 Or. at 259, 630 P.2a at 826: State I
Kessler, supra. 289 or. at 370, 614 P.2d at
100. This court recognizes the seriousness
with which the legislature views the pos-
session of certain weapons, especially
switeh-bkules.7 The problem here is that
ORS 166.510(1) absolutely proscribes the
mere possession or carrying of such arms.
This the constitution does not permit.”

The decision of tho Court of Appeals is
affirmed.

0 5b1rag0o1““

71 Or.App. 356
Gerald Lee ALBERS. Appellant,
V.

Hoyt C. CLTP, Superintendent, Oregon
Slate Penitentiary, Respondent.

137975: CA A31762.

Court of Appeals of Oregon.
Argued and Submitted Nov. 2S. 1984.

Decided Dec. 12, 19S4.

Reconsideration Denied Jan. 25, 19S5.

Review Denied Feb. 12, 1985.

Appeal from Circuit Court, Marion Coun-
ty, Clarke C. Brown, Judge.

3.ami 5, conceming clubs and in the case at bar
c_oncernmg a knile maa/ not lie the same analy-
sis that would be apgr priate to the apgllcat[on
of Article L section 27, of the Oregon Constitu-
tion lo a weapon such as a can 0f mace, nut
having a prc-\wentictb century form or counter-
part. "It has been suggested that it is incongru-
ous to believe that a"woman today tq defend
herself from a rapist would_have constitytion.Il
sanction for carr¥mg a switch blade knife but
not for the can ot mace became the latter was
unknown to the mid-nineteenth centugf. Such
a case IS not before us. The lime to deal with
that case is when it is presented.



In the present case, had Publishers made a
reasonable inquiry and informed Stevens thnt the
inquiry was in preparation for its purchase of the
timberland from Fernandez, then Stevens would have
informed Publishers that plaintiffs held a mortgage on
the timberland and hod a "standard timber restric-
tion" clause covering the land. The discovery of these
facts would have immediately informed both parties
that Fernandez wna defrauding plaintiffs. Publishers
is therefore charged with knowledge of the fraud be-
cause it would have learned of the fraud had it made a
reasonable inquiry. Murray v. W'iley, supra at 407.

We therefore conclude that Publishers failed
to sustain its burden of proving its affirmative de-
fense. Publishers was not entitled to the status of a
bona fide purchaser without notice.

Affirmed.

IN THE SUPREME COURT OF THE
STATE OF OREGON

STATE OF OREGON,
Respondent,
V.
RANDY KESSLER,
Petitioner.

(TC DA 160004-7811, CA 14296, SC 26705)
On review from the Court of Appeals.™
Argued nnd submitted March 4, 1980.

David L. Slader, Portland, argued the cause and

filed the brief for petitioner.

W. Benny Won, Assistant Attorney General, Salem,

argued the cause forrespondent. With him on the brief

was James A. Redden, Attorney General, and Walter

L. BarriexSolicitor General, Salem.

Before Denecke, ChiefJustice, and Tongue, Howell,

Lent and Peterson, Justices. *
LENT, J.
Affirmed in part, reversed in part. y
v. |

*Appeal from Circuit Collrt, Multnomah County Philip T. Abraham,

Judge 43 Or App 303, 602 P2d 1096 (1979).

*
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The defendant in this cose wns convicted of
"possession of a slugging weapon,” ORS 16G.51CK1).1
We allowed review to consider his claim that the
legislative prohibition of the possession of a "billy”2in
ORS 1GG.510C1) violates Article I, section 27, of the
Oregon Constitution. That provision states:

"The people shall hnvo the right to benr nnn9 for
the defence (sicj of themselves, nnd the Slate, but the
Military shall be kept in strict subordination to the
civil power."

e The language of this provision raises several
questions in this case, including:

(a) To whom does the right belong?

” (b) What isthe meaning of "defense of them -
selves"?

() What is the meaning of "arms,” and what,
if any, weapons of current usage are included in this
term? - o

The scope of Article I, section 27, has not
previously been analyzed by Oregon courts.3The deci-
sions construing the second amendment to the United

*ORS 106.610(1) provide:

"(1) Except as provided in ORS 106 616 or 106.620. any person who

manufactures, causes to be manufactured, v Us, keepa for sale, offers,

‘ 8|ves, loans, carries or possesses an instrument or weapon havmﬁ a

lade which prujccta or swings into poaition by force r*a apring or other

device and commonly known aa a awitch-blade knife or an instrument

" or weapon commonly known aa a blackjack, slung shot, b[ll%, sandclub,

anndbag, sap glove or metal knuckles or who carries a dirk, dagger or
atiletto commits a Class A misdemeanor.”

_ Although the words ’,sluggin? weapon" are not used in ORS 1G6.510,
this term wna used in Uic complaint filed In this case.

*Wehfltnr'a Third International Dictionary defines a "billy" as "a henvy
ulsuballlly woodrn wenpon for delivering blows; tlub, especially“a policeman's
Club.

*In Staff v. Robinson, 217 Or 612, 610. 343 P2d 8*0 (1959) this court
held éhat ORS 166 270 which prohibits ex-conyicts from_ [>0sAessing con-
cealed weapons did not vlolale Article |, section 27, of the Oregon Conistitu-
tion. Accord, state it Carturitt, 246 Or 120, 134-137, 418 PZd 822 (1967).

(360) (3G11
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States Constitution are not particularly helpful bc-
cnuse the wording of the second amendment differs
substantially from our state provision. The second
amendment has not yet been held to apply to state
limitations on the bearing of arms.4 The wording of
Oregon’s right to bear arms provision alsodiffers from
many other state constitutional provisions/'

Despite the many variations in wording, the
states’ constitutional provisions guaranteeing the
right to bear arms share a common historical back-
ground. We begin first with an examination of this
historical background and then with an ¢ iminotion
of the meaning and purpose of the particular words
chosen by the Oregon drafters. We are not unmindful
that there is current controversy over the wisdom of a
right to bear arms, and that the original motivations
for such a provision might not seem compelling if
debated as a new issue. Our task, however, in constru-
ing a constitutional provision is to respect the prin-
ciples given the status of constitutional guarantees
nnd limitations by the drafters; it is not to abandon
these principles when this fits the needs of the
moment.

4The second omcndmenl to the United States Constitution provides:

"A well requlated **ilitin bein(t; necessary to the security of n free
Stnle, tho Tight of tho people To Keep ond bear Arma niuill not be

Infringed.

In rnrl>t/ cn.v* tho United States Supremo, Court_held that the second
amendment pruncriplicm npgllcr only to Congixan. /Truer u Rlinois, 110
US 252,63 Ct680.29 L EQ815 <188Gh unitedStates u Cruikshank, 92 US
688, 28 L Ed 688 (1870). The *econd nincrvlinent has not yet been held
alg)ephcable to Uic states, either directly nr through selective inCorporation in
the fourteenth amendment. see Rohmer, The Right to Dear Arms: f

I'tienamenun of Constitutional History, 10 Catholic U L Rev 63 (1900

'For a helpful categorization of various state constitutional right to
bear arms provision* see’Note. The Impart ofState Constitutional Right to
Dear Amu Provisions on State Cun Control Legislation, 38 U Chi L Rev
105 (197G).

Cite as 259 Or 359 (1980)

I. The historical background

The first article of Oregon’s constitution of
1859 contains the state’s bill or rights. Article I, sec-
tion 27, regarding the right to hear arms was taken
verbutim from sections 32 ond 33 of the Indiana Con-
stitution of 1851. C. Carey, A History of the Oregon
Constitution 469 (1926); Palmer, The Sources of the
Oregon Constituti i, 5 Or L Rev 200, 202 (1926).

The original Indiana constitution wos ndopted
in 1816 at Indiana’s first statehood convention. In-
diana’s constitution was revised in 1851, but the 1816
version of the right to bear arms provision remained
unchanged. See W. Swindler, Soutvcs and Documents
of U.S. Constitutions, vol 3, p1345-400 (1974).

The urofters of Indiana’s bill of rights of 1816
borrowed freely from the wording of other state con-
stitutions, most notably the constitutions of Kentucky,
Ohio, Tennessee, and Pennsylvania. Twomley, The
Indiana Bill ofRights, 20 Ind L J 211, 212-213 (1945).
These Btate constitutions were drafted between 1776
and 1802. Oregon's right to bear arms provision there-
fore can be traced to state provisions drafted in the
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col-
onics generally included a bill or declaration of rights.
Many of the declarations of rights were patterned
largely upon the English Bill of Rights of 1689.° The
background of the English Bill of Rights sheds some
light upon the meaning of the right to bear arms
provisions in the colonial constitutions.

James Il, a Catholic kirig, ascended the Eng-
lish throne in 1685 amidst domestic religious con-
troversy between the Catholics nnd Protestants.
Jumes Il established a strong standing nnny which he

' Seegenerally. B. Schwartz. 77ie GreatRights ofM ankind\-2Q (1977);
Feller nnd Getting. 1he Second Amendment: A Second Look, 61 Sorthu'est-
cm UL Rev 1G 47 «; (190G)
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quartered in private homes. He sought to repeal cer-
tain laws of Parliament which barred Cutholics from
public offices. The Protestants revolted in the "Glori-
ous Revolution” of 1G88 nnd succeeded in deponing
James Il nnd bringing to power tho king's Protcslunt
daughter, Mary, nnd her husband, William of Orange.
William und Mury were offered the crown in 1689 cn
condition Unit they sign the Declaration of Rights. The
Declaration wus later ennctcd as n statute, which was
divided into two parts, first listing the allegedly illegal
nctions of James IlI, then declaring the rights of the
people. The first part stated that James II:

"* * * did endeavor to subvert and extirpate the

Protestant Religion and the .Laws and Liberties of

tliis Kingdom « * *,

"6. By raising and keeping a Standing army within

this Kingdom in Time of Peace without Consent of

Parliament and quartering Soldiers contrary to Law.

"6. By causing several good Subjects, being Proles- *

tants, to be disarmed at the same Time when Papists
were both armed and employed contrary to Law."

The parallel provisions of the declaration of rights
provided:
"* ** 5 That the raising or keeping a Standing Army
within the Kingdom unless it be with the Consent of
Parliament is against Law.
"6. That the Subjects which are Protestants may have
Anns for their Defence suitable to their Conditions,
and as allowed by Law.”7

Historians have noted that the early colonial
legislatures perceived themselves as descendants of
the House of Commons who shared many of the same
political experiences of their 17th century English
counterparts. See B. Schwartz, The Great Rights of
Mankind 15, 31-32 (1977). The French nnd Indian
War ending in 1763 brought large numbers of British

7Hill of night*. 1W. & NL, 2.¢C. 2 (1G80), reprinted in Wentherup,
Standing Armit* and Armed Citurnt: An Historical Analytii of t/u

second Amendment. 2 Hastings Const L Q M [, 973 (1973).

Cite as 239 Or 359 (19S0)

soldiers to the colonies. King George Ill maintained
nnd increased these standing armies following that
war, nnd ordered the troops to be quartered in private
homes. The colonists who were accustomed to relying
on their own citizen militius viewed the standing ar-
mies ns an un',awful instrument of oppression. See
Wentherup, Standing Armies and Armed Citizens; An
Historical Analysis o fthe Second Amendment, 2 Hast-
ings Const L Q 9G1,975-978 (1975). The state constitu-
tions drafted in the revolutionary war era therefore
included provisions guaranteeing the right to bear
arms and prohibiting standing nrmies in time of peace.
The relevant provisions of the English Bill of Rights of
1689 provided a useful model for the colonial drafters.

Il. The Oregon right to bear arms
A. "Defense of themselves and (he stale'3we have

"noted that Oregon’s constitutional right to bear arms

provision, Or Const. Art I, § 27, was taken verbatim
from the Indiana constitutional provision drafted in
1816. The phrase "for defense of themselves and the
atate” in Indiana's provision was most likely taken
from the Kentucky provision in its 1799 constitution,
or the Ohio provision in its 1802 constitution.8 The
phrase ’’for defense of themselves and the

"Art X, ii 23 ond 24, of Ihe 1799 Kentucky constitution provided:

"See. 23. That the right* of tho citizens to boor arms in_defence of

themselves nnd tho Stiito simll not bo questioned. "Sec. 24. Timt no

standing arm%/ ehnll, In time of jtcncc. be kept up. without the consent

of the Iégislature; and the military sluill, in"all enseu ond nt all times,
. be in strict out>ordinstion to the Civil power."

W. Swindler, sources and Documents of U. S.-Qiruifitutions, Vol 4, p
183 (1075).

art VI 120, of the 1802 Ohio constitution provided:

"Sec. 20. That the people havo n right Jo boor arms for the defence of
themselves and the State; end ns standing armies, in time of peace, are
dana%erous to liberty, they shall not be kept ”ﬁ' and tlmt the military
mndll be kept under otrict subordination to the civil jiowrr."

W. Swindler, siurces and Documentt of U. S. Constitutions. VoI 7. p

555 (1978). Ohio’s constitutional provision was most I|kelsy taken fmm Art

X111l of Pennsylvania's constitutional Dill of Rights of 1778 which provided:
(Continued on following page)
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state” appears in the present day constitutions of Ore-
gon, Indiana, and six other states.9 The language is
subject to varying interpretations. It hns been suggest-
ed that the language includes three separate justifica-
tions for a state constitutional right to bear arms: (a)
The preference for a militia over a standing army; (b)
the deterrence of governmental oppression; ond (c) the
right of personal defense.10

The language "the right to bear arms ** * for
defense of * * * the state" most likely refers to the
historical preference for a citizen militia rather than a
standing army as outlined above.11 See People i).
Brown, 253 Mich 537, 235 NW 245, 246 (1931):

"It i3 generally recognized that * * * tlic right to bear
arms had its origin in the fear of the American
colonists of n standing army nnd its use to oppress the

* people, and in their attachment to n militia composed *
of all able-bodied men. Probably the necessity of self
protection in a frontier society also was a factor."

The phrase "the right to bear arms in defense
of themselves” has a suggested purpose which is

(Continued from previous page)
"That tho people have a right to Bear arma for the defence of them-
aclvea and the stale; nnd aa standing armies in the time of pence nre
da,n,gzerous to liberty, they ougzh_t not to be kept up; And Uint the
military should be kept under strict aubordinaUon to, nnd governed by,
the civil power."

W, Swindler, Sources and Documents o fU.S. Constitutions, V0l
8. p 279 (1979).

*The phrase 'for defense of themsclveii and the state’ apRp_ears
In the constitutions of Florida. Declaration of Rights ! 20: Kentucky Rill of
Rights | T Pennsylvania, art 1, 1 21; South Dakota, art VI, [ 2-1; Vermont,
ch’1, art 16; ond Wyoming, art I, } 7t.

10 see Note, The Impact nfState Constitutional R_igi-ht to R
?rms Piwisions on State Gun Control legislation, 08 U Chi L Rev1

90-198 (1970).

_ 11 Despite the early Americana'objection to standing armies olid
their preference for citizen militias, our society today npjwrenlly Prefers
tho maintenance of fcderilly controlle,d__standmg armies The Tfederal
%overnment has assumed total responsibility for fraining and suBFIym

is "state militias," i.e., the National Guard. "see, e.g. 32 USC. 55 101,102,
501, 502, 701 (1978); Rohner, The Right to Rear Arms: A Phenomenon of
Constitutional History, 16 Cnth U L Rev 50, 72 (1966).

[nno]
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closely related to the preference for citizen militias.
TImt suggested purpose is the deterrence of govern-
ment from oppressing unarmed segments of the popu-
lation. For example, King James Il attempted to dis-
arm the Protestants while allowing Cutholics to bear
arms, thus prompting the guarantee in the 1G89 Bill of
Rights that Protestants could have "arms for their
defense."12 Joseph Story wrote that,
"The right of the citizens to keep and bear arms has
justly been considered, as the palladium of the liber-
ties of n republic; sincedt offers a strong moral check
against the usurpntion and arbitrary power of rulers;
» nnd will generally, even if thctc nre successful in the
, first instance, enuble the people to resist and triumph
over them."

J. Story, Commentaries on the Constitution, Vol 3, p
746 (1833). Cf, Carlton v. State, 63 Fla 1, 58 So 486,
488 (1912) (stale provision was "intended to give the
people the means of protecting themselves against
oppression and public outrage").

"Defense of themselves" has also been said to
include an individual’s right to bear arms to proLect
his person and home. Schubertv. DeBard, Ind , 398!
NE2d 1339, 1341 (1980) (Indiana constitution provides
citizenry the right to bear arms for their personal self-
defense). Self-defense lias been recognized as a
privilege in both civil and criminal law since about
1400 in England and at all times .in the United
States.ll Although the right to bear arms for self
protection docs not appear to have been nn important

hlSee text accompanying note 7 supra.

. 'Hie privilege of self-defense rests upon the necessity of permit-
ting a man who is attacked to take reasonable step8 to prevent harm. to
himself, where there 1S no time to resort to Ihe law. The early ,Fn_Ptl’h
Inw, with Its views of strict liability, did nut lecogniza Hiich nprivi e?e;
** % lint since about MOO the privilege has been recognized, nnd it IS
now undisputed, in the law nf torts & well as in the’criminal law."
(citations omitted) W. Prosser, Law of Torts 108 (<ith ed 1971).

[367]
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development in England, the justification for a right
to bear arms in defense of person and home probably
reflects the exigencies of the rural American experi-
once. See People u. Btvum, supra. Cf., Matthews v.
State, 237 Ind 677, 689-692, 148 NE2d 334, 339-341
(1958) (Emmert, C. J., dissenting) (constitutional
guarantee based on historical necessity for personal
defense.)l4

B. The meaning of the term "arms’l

g The term "arms" is also subject to several
nterpretations. In the colonial and revolutionary war
era, weapons used by militiamen nnd weapons used in

defense of person and home were one and the same. A’

colonist usually had only one gun which was used for
hunting, protection, and militia duty, plus » V——
sword, and knife. G. Neuman” r° —

the American PeK'-'

the

oy %

‘Vjs

o <K

Cite as 289 Or 359 (1980)

The revolutionary war era ended at a time
when the rapid social and economic changes of the so-
called Industrial Revolution began. The technology of
weupons ond warfare entered an unprecedented era of
change. P. Cleator, Weapons of War 143-152 (1967).
Firearms and other hand-carried weapons remained
the weapons of personal defense, but the arrival of
steam power, mechanization, and chemical discoveries
completely changed the weapons of military warfare.
The development of powerful explosives m 4
nineteenth century, combined
mass-produced ny','i——
matm -
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development in England, the justification for a right
to bear arms in defense of person and home probably
reflects the exigencies of the rural American experi-
ence. See People v. Btvwn, supra. Cf., Matthews v.
State, 237 Ind 677, 689-692, 148 NE2d 334, 339-341
(1958) (Emmert, C. J., dissenting) (constitutional
guarantee based on historical necessity for personal
defense.)4

B. The meaning of the term "arms”

The term "arms" is also subject to several
interpretations. In the colonial and revolutionary war
era, weapons used by militiamen ond weapons used in
defense of person and home were one nnd the same. A
colonist usually had only one gun which was used for
hunting, protection, and militia duty, plus a hatchet,
sword, and knife. G. Neumann, Swords and Blades of
the American Revolution, 6-15, 252-254 (1973). When
the revolutionary war began, the colonists came-
equipped with their hunting muskets or rifles, hatch-
ets, swords, and knives. The colonists suffered a severe
shortage of firearms in the early years of the war, so
many soldiers had to rely primarily on swords, hatch-
ets, knives, ond pikes (long staffs with a spear head).
W. Moore, Weapons of the American Revolution, 8
(1967).

Therefore, the term "arms" as used by the
drafters of the constitutions probably wu3 intended to
include those weapons used by settlers for both person-
ol nnd military defense. The term "anus" was not
limited to firearms, but included several handcarricd
weapons commonly used for defense. The term "arms"
would not hnve included cannon or other heavy ordn-
ance not kept by militiamen or private citizens.

MCo/n/xirr the provision* in »cvcrul ntate constitutioiin which n>mrnn-
u-r thnl n por-xm him the rif(hi to benr ornis "in of 11ia home, |N*rwm
nnd pnijw-rty." Colo Connt, Art 1l, 913; Miss Ceru<t, Art lit, 9 12; Mo Const,
Art 1. } 23; Mont Coiut, Art IIl, { 13; Okla Const, Art Il, * 26; &ate v.
tVicArrton. 126 Mont 157, 217 P2d 10fl (11152) (dcfendnnt cnnnol b- ronvirt-
ml of ewnult if ho pointed mluntind gun nt n trmpus”or In his home); nccvnt.
Slot* v. FtnutInt, 356 Mo (X), 195 SWIM 495 (19-10).

Cite as 289 Or 359 (J980)

The revolutionary war ero ended at a time
when the rapid social and economic changes of the so-
called Industrial Revolution began. The technology of
weapons and warfare entered an unprecedented era of
change. P. Cleator, Weapons of War 143-152 (1967).
Firearms and other hand-carried weapons remained
the weapons of personal defense, but the arrival of
steam power, mechanization, nnd chemical discoveries
completely chnnged the weapons of military warfare.
The development of powerful explosives in the mid-
nineteenth century, combined with the development of
mass-produced metal parts, made possible the auto-
matic weapons, explosives, and chemicals of modern
warfare. P. Cleator, Weapons of«War 153-177 (1967).

These advanced weapons of modern warfare
have never been intended for personal possession and
protection. When the constitutional drafters referred
to an individual’ "right to bear arms,” the arms used
by the militia and for personal protection were basical-
ly the some weapons. Modern weapons used exclusive-
13"by the militaiy are not "arms” which are commonly
possessed by individuals for defense, therefore, the
term "arms" in the constitution does not include such

weapons.
»

If the text and purpose of the constitutional \
guarantee relied exclusively on the preference for a
militia "for defense of the Statetllthen-the-tonm-~nns*
m ostlikclv would .inr.hulcrOnl*the-modermtey-gqufva~'
deTTts~orthc weapons used by colonial militiamen? The
Oregon provision, however, guarantees a right to bear
nrms_"for defense of themselves, and the State." The
tcrm_"aims" in our constitution therefore would.inr_
elude weapons commonly used foreither purpose, even_
if-a particular wenixm is unlikely to be used.as.a_.
miMtia weapon.

The constitutional guarantee that pei .ons
have the right to "bear arms” does not mean tha all
individuals have an unrestricted right to carry or ise
|[K*rsonul weapons in all circumstances. For example,
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the dnngcr of firearms was recognized shortly after
the development of gunpowder. The English Statute of
Northampton in 1327 forbade persons lo ride at night
carrying a firearm for the purpose of terrifying the
people.IS A 1678 Massachusetts law forbade shooting
near any house, barn, gurden, or highway in any town
where a person may be "killed, wounded, or otherwise
damaged."16 The courts of ninny stales have upheld
statutes which restrict the possession or manner of
carrying personal weapons. The reasoning of the
courts is generally that a regulation is valid if the aim
of public safety does not frustrate the guarantees of
the state constitution. For example, many courts have
upheld statutes prohibiting the carrying of concealed
weapons, See, e.g., State v. Hart. 66 Idaho 217,157 P2d
72 (1945); and statutes prohibiting possession of
firearms by felons, see, e.g., State v. Cariuright, 246
Or 121, 418 P2d 822 (1966).

Ill.  The present case

We now turn to the facts of the present case.
The defendant was involved in an off and on verbal
argument with his apartment manager in the course
of the day on November 13, 1978. The dispute es-
calated into name calling, colorful words, and object
throwing. At one point the defendant kicked the
elevator door in the apartment building. The police
were called and arrested the defendant. The defendant
asked the police to get his coat from his apartment.
The officers found two "billy clubs” in the defendant's
apartment.

The defendnnt was charged with disorderly
conduct, ORS 166.025, and possession of a slugging
weapon, ORS 166.510. The matter went to trial wilh-

M2 Kdwnrd_ [, ill 3 11323', reprinted in 1 Hinhnp Sinltilnry Crimes, 9
733 0d td 19%.

"*Council held in 1Joslnn, Mnrch 2fl. 1070. referred to in I*vin. The
Ih/tht InHenrAnns The IX’iel 'meatofthe Amenrun A'l/vrrrnir. <HChi-
Kent I. Kov 148. 150, n 18 (19711.
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out a jury. The defendant at trial demurred to nnd
moved to dismiss the second charge on the grounds
that it fniled to state a crime. The motion was denied
and the defendant was found guilty as charged on I>oth
counts.

The defendant appealed to the Court of
Appeals, contending first that his acts did not amount
to the crime of disorderly conduct, nnd second thalL the
statute prohibiting possession of billy clubs, ORS
166.510(1), violates Article I, section 27, of the Oregon
Constitution. The Court of Appeals did not consider
defendant’s first contention because it was not raised
at trial.7 The Court of Appeals held that ORS
166.510(1) was within the reasonable exercise of the
"police power" of the state to curb crime. 43 Or App
,303, 307, 602 P2d 1096 (1979).

The defendant contends that his conviction for
possession of a billy club violates his right to possess
arms in his home for personal defense. Pursuant toour
previous discussion regarding the purpose and scope of
the right to bear arms provision, we hold that Aricle I,
section 27, of the Oregon Constitution includes a right
to possess certain arms lor defense of person and
property. The remaining question is whether the
defendant's possession of a billy club in this case is
protected by Article I, section 27.

The club is considered the first personal
weapon fashioned by humans. O. Hogg, Clubs to Can-
non 19 (1968). The club is still used today as a personal

,[Tlie Roncrnl rule in lioth civil nnd rriminn| cnscs is (lint n ijucs|i<in
not rnisod nnd preserved in the Irinl court will mil bo considered un oppeul,
state Il Apet. 211 Or 405. 407. 400 [*2<1 902 (19051 Failure lo rmw mi
objectinn in Irm| court duos nut automatically ,reclud?_nppcllute feview,
The defendant’s contentmu timt his iclh did” mil conslitut™ the critie of
disorderly conduct, however, docs mil present ihe exceptlone eircuinsl.litre
or innnlfcR| error which justifies this court's consideration i such u.cl.niu.
It follows llint defeiulnnl's conviction of disorderly condu- « is nffiinied.
Note lluil this ruse is mil concerned with (hat lisped . the stplutc
piohihitinjt disorderly conduct which we held lo Ik* uncoils tutiomil in
Stole it Spencer. 239 Or 225. *2d 11980)

13711
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weapon, commonly cnrricd by Ihe police. ORS 1GG.510
prohibits possession of o hilly;” however, OHS
JGG.5'20 stales that pence officers nre not prohibited
from carrying or possessing a weapon commonly
known ns n "blackjack"18 or "billy.”

The statute in this case, OHS 1G6.510, pro”
hibils the mere possession of a club. The defendnnt
concedes that the legislature could prohibit carrying a
club in a public place in n concealed manner, but the
defendant maintains that the legislature cannot pro-
hibit at” persons from possessing a club in the home.
The defendnnt argued that a person may prefer to
keep in his home a billy club ruther than a firearm to
defend against intruders.

Our historical analysis of Article I, section 27,
indicates that the drafters intended "arms” to include
the hnnd-corried weapons commonly used by individ-
uals for personal defense. 'Die club is an effective,
hand-carried weapon which cannot logically be ex-
cluded from this tenn. We hold that the defendant’s
possession of a billy club in his home is protected by
Article 1, section 27, of the Oregon Constitution.

The defendant's conviction for disorderly con-
duct is affirmed, and his conviction for possession of a
slugging weapon is reversed.

18Webster's Third International Dictionary defines a "'bInckjnck"” n«"*
** H. a email striking weapon typically conflicting nt tho striking ond of a
Jrnthcr enclosed piece of lend orother heavy melnl nnd nt tlic handle end of
a strap or springy shaft that increase*! the force of Impact.”

(12t
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Th* CITY OF LAKEWOCO, a municipal
carparation ot the Stale of Colo*
‘9*40, Petitioner,

YA
Charlee Edward PILLOW, RaipoedtnL
NO. C-164.

S
Supreme Court of Colorado.
En Banc. '

Oct 10. 1972.
O

Defendant was convicted in Municipal
Court of violation of city ordinance mak~”
infJL-unlawful to possess dangerous or
deadly_weapon,nand he appealed. The Dis-
trict Court, Jefferson County, Christian D.
Stoner, J., reversed and declared ordinance
invalid, and certiorari The
Supreme Court, Hodges, J., held that the
was unconstitutionally over-
it would prohibit gunsmiths,

was granted.

ordinance
broad, where
pawnbrokers and sporting goods stores
from carrying on substantial part of their
business, it appeared to prohibit individuals
from transporting guns to and from such
places of business, it made it unlawful for
person to possess firearms in vehicle or in
place of business for purpose of self-de-
and several of such activities were

depending

fense,
constitutionally protected and,
upon circumstances, might be entirely free
of criminal culpability.

Affirmed.

I. Weapons 3=3

City ordinance prohibiting possession
of dangerous or deadly weapon was uncon-
stitutionally overbroad, where it would
prohibit gunsmiths, pawnbrokers and sport-
ing goods stores from carrying on substan-
tial part of their business, it appeared to
prohibit individuals from transporting guns
to and from such places of business, it
it unlawful for

in vehicle or in place of business

made person to possess
firearm
for purpose of self-defense, and several of
such activities were constitutionally pro-
tected and, depending upon circumstances,

might be entirely free of criminal culpabil-

501 PACIFIC REPORTER, U

ity. 1965 Perm.Supp., C.R.S., section 40-

11-1; Const art 2, § 13.

2. Coitltatleaal Law <*=81

Governmental purpose to control or

prevent certain activities, which may be
constitutionally subject to state or munici-
pal regulation under police power, may not
be achieved by means which sweep unnec-
essarily broad and thereby invade area of

protected freedoms.

3. Conitltatlonsl Law <S=83{l)
Even though governmental
may be legitimate and substantial, that pur-
that
liber-

purpose

pose cannot be pursued by means
broadly stifle fundamental personal
ties when the end can be more narrowly-
achieved.

Raymond C. Johnson, Lakewood, for pe-
titioner.
for re-

Theodore P. Koeberle, Boulder,

spondent

HODGES, Justice.

On petition of the City of Lakewood, we
granted certiorari to the district
court’s declaration that a Lakewood ordi-

review

nance is invalid.

The respondent Pillow was convicted in
municipal court of a violation of this ordi-
nance which makes it unlawful to possess a
dangerous or deadly weapon. He appealed
to the district court which reversed the
conviction on the basis of a finding that
there was a failure of proof before the
municipal court and on the further ground
The dis-
invalidity was

that the ordinance was invalid.
trict court’s declaration of
its finding that the subject

is a matter of

premised on
matter of the ordinance
statewide concern and is therefore
preempted by a state statute pertaining to
This

C.R.S.

the carrying of a concealed weapon.
state statute is 1965 Perm.Supp.,

1963, 40-11-1.
We affirm the district court’s reversal
of the respondent’s conviction but do so on

the ground that the Lakewood ordinance is
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unconstitutionally overbroad. It is there-
fore unnecessary to discuss the failure of
proof issue; moreover, this case is not a
suitable vehicle for a consideration of the
preemption issue. Our decision to resolve
this case in this manner was prompted tc
some degree by statements made by counsel
for the City of Lakewood during oral ar-
gument. He conceded that the ordinance
lacked specificity in certain respects and
that a replacing ordinance was in the proc-

ess of preparation.

The subject Lakewood ordinance is num-
bered 0-70-47, Sec. 3-9 and is set forth in
full as follows:

“Unlawful to Possess, Carry or Use
Dangerous or Deadly Weapons, (a) 1t
shall be unlawful for any person to have
in his possession, except.within his own
domicile, or to carry or use, a revolver
or pistol, shotgun or rifle of any descrip-
tion, which may be used for the explo-
sion of cartridges, or any air gun, gas
operated gun or spring gun, or any bow
made for the purpose of throwing or
projecting missiles of any kind by any
means whatsoever; provided that noth-
ing in this section shall prevent use of
any such instruments in shooting galler-
ies_ojr_ranges_under_ circumstances when
such instruments can be fired, dis-
charged_or operated in such manner as
not to endanger-pcrsons or-property and
also in such manner as to prevent the
projecfile~from 'traversing any grounds
or space outside the limits of such gal-
lery or range; and provided further,
that nothing herein contained shall bc
construed to prevent the carry!ng.o fTany
type of gun,_whe_n_unloadcd, or.any bow,
to or from any range, gallzry or hunting
areas, (b) Nothing in this section shall
prevent the possession or use of any of
said instruments by persons duly licensed
for such purpose by the City of Lake-
wood. (c) Nothing in this section shall
prevent the use of or possession of any
said instrument by law enforcement per-
sonnel.”

1P DM

!

[1] An analysis of the foregoing ordi-
nance reveals that it is so general in its
.wope that it includes within its prohibi-
tions the right to carry on certain business-
es and to engage in certain activities which
cannot under the police powers be reasona-
bly classified as unlawful and thus, subject
to criminal sanctions. As an example, we
note that this ordinance would prohibit
gunsmiths, pawnbrokers and sporting goods
stores from carrying on a substantial part
of their business. Also, the ordinance ap-
pears to prohibit individuals from trans-
porting guns to and from such places off
business. Furthermore, it makes it unlaw-
ful fpr.a.person to possess.a.JireatTn in a
vehicle or in a place _of_business_jior__the®
purpose of self-defense. Several of these
activities are constitutionally protected.
Colo.Const. art. 1l, § 13. Depending upon
the circumstances, all of these activities
and others may be entirely free of any
criminal culpability yet the ordinance in
question effectively includes them within
its prohibitions and is therefore invalid,
Shuttlesworth v. Birmingham, 382 U.S. 87,
86 S.Ct 211, 15 L.Ed.2d 176 (1965); VVin-
ters v. New York, 333 U.S. 507, 68 S.Ct.
665. 92 LEd. 840 (1948); People of the
City, of Detroit v. Sanchez, 18 Mich.App.
399. 171 N.WJZd 452 (1969).

[2,3] A governmental purpose to con-

trol or prevent certain activities, which

may be constitutionally subject to state or
municipal regulation under the police pow-
er, may not be achieved by means which
sweep unnecessarily broadly and thereby
invade the area of protected freedoms.
Zwicklcr v. Koota, 3S9 U.S. 241, SS S.Ct.
391, 19 LEd2d 444 (1967); Aptheker v.
Secretary of State, 378 U.S. 500, S4 S.Ct.
1659, 12 LE<L2d 992 (1963); NAACP v.
Alabama, 377 U.S. 288, 84 S.Ct 1302, 12 C
LE(L2d 325 (1964). Even though the gov-
crnmenta': purpose may be legitimate and
substantial, that purpose cannot be pursued
by means that broadly stifle fundamental
personal liberties when the end can be

more narrowly achieved. Aptheker v. Sec-
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retary of State, SUPId, and Shelton v.
Tndcer, 364 U.S. 479, 81 S.Ct 247, 5 L.
Ed.2d 231 (1960). See also colorado Rac-
ing Commission v. Smaldone, Colo., 492 P.
2d 619; Arnold v. Denver, 171 Colo. 1, 464
PJ2d 515 (1970); and Goldman v. Knecht,
295 F-Supp. 897 (D.CCo0l0.1969).

Judgment affirmed.

Mlanle May CUNNINGHAM, Plaintiff-
Appellant,

V.

SPRING VALLEY ESTATES, INC., a cor-
poratlon, at al,, Dafendants-
Appellees.

No. 72-068.
(Supreme Court No. 24727.)

Colomdo Court of Appeals.
Dlv. I1.

June 6, 1972.
Rehearing Denied June 27, 1972.
Certiorari Granted Oct. 24. 1972.

Selected for Official Publication.

Owner of property by adverse posses-
sion brought action for damages for al-
leged trespass on such property through
which sewer main was constructed by de-
fendant city and to require defendants to
restore property to its former condition.
The District Court, Boulder County, How-
ard 0. Ashton, J., determined that city had
a right to sewer easement on basis of in-
verse condemnation, denied owner s request
for injunctive relief and awarded monetary
damages against defendants. Owner ap-
pealed. The Court of Appeals, Enoch, J.,
held that absent agreement or admissions
confer-

by parties, resolution,

ence, of disputed issues as to city’s right to

at pretrial

easement on property and as to owner’s
right to relief was improper.

The court further held that subject to any

injunctive

601 PACIFIC REPORTER, 2d SEEU2fl

defenses which defendant might have had,
owner was entitled to damages for any ».
jury caused by construction of main from
date of owner’s adverse possession rather
than merely from date of the judgmeni
quieting title in owner. as

Reversed and remanded for new trial

<3
1. Trial <3=9(1) A

Absent agreement or admissions by
parties, in action for damages caused by
defendant’s alleged trespass on plaintiffs
property and to require defendant to re-
store property to its former condition, res-
olution, at pretrial conference, of disputed
issues as to defendant city’s right to sewer
easement on plaintiff's property on basis of
inverse condemnation and as to plaintiffs
right to injunctive relief was improper.

2. Adverse Possession <3»106(5)

Subject to any defenses which defend-
ant might have had, owner of property by
adverse possession was entitled to damages
for any injury caused by construction of

sewer main through such property from
date of owner’s adverse possession rather
than merely from date of judgment quiet-
ing title in plaintiff. 1967 Perm.Supp., C

R.S., section 118-7-1(1).

James H. Snyder, Boulder, Wesley H.

Doan, Denver, for plaintiff-appellant, i *:

Hollenbeck, King, French & Mills, Guy
A. Hollenbeck, Peter C. Dictze, Boulder,
for defendants-appellees, Spring Valley Es-
tates, Inc. and James M. Burger.

W alter L. Wagenhals, City Atty, Gilbert
M. Sackheim, Asst City Atty, Boulder,
for defendant appellee. City of Boulder.

Colo.

EXOCH, Judge.

This case was transferred from the Su-
preme Court pursuant to statute.

This action was brought by Minnie May
Cunningham against the named defendants
for damages caused by defendants’ alleged
trespass upon her property and to require
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By LARRY CAMPBELL
Daily News reporter

-Renee Vega, the 31-year-old
insurance agent shot In her
office Tuesday afternoon,
died at; Providence Hospital
Wednesday night.

'vega.died at 8 p.m., accord-
ing to a'aursing supervisor.

Earlfbr,-Wednesdayi&Wil-
Ham O'Shea, her formWjboy-
frlend, sat in a courtroom
chlrgeCjb the shooting.

O’Shear 35, had 'Tslen
chhrgedvwith attemptedSrhur-
der and being a felon ih pos-
sessionpf a firearm. Assistant
District Attorney Stlphen
Branchflower said he wuifile
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director says susf>ect had sought help.

new first-degree murder char-
ges today.

O’Shea was captured by '

Anchorage police two. hours
after the shooting in fin
Oceanview ."neighborhood,

nearby. He ii jailed in lieu of \

a $1 million, cash-only bond.

Instead oir-being
Wednesday afternoon,/O’Shea
mmd 'Been scheduled to*p<
counselor’s office - at the

Southcentral Counseling C«n-
ten That ms whert «Jgn

* * %
W -

m £

j-ml .urii-

O’Shfca after he asked for her
help last week.

“This afternoon was the
soonest | could get him an
appointment,” Campbell said
Wednesday. "He had come to
see me a;week ago and said
he reallyyaeeded help.

"He wis using all the buzz-

courts words; -Cafraid nf ihurting

somttone.*very sad and con-
cerned,,and wanting help be-

fore getting into trouble. But
*Wednesday afternoon Was the
Keet Pjfcould dOi”

Campbell, executive director.!*: - Campbell
* for the Alaska Mental/Health
Association, esaid “shia had'.* because
made an appointment for,;

said she was
willing toft&lk about his case
felt the system
had let O’Sheadown.

mAen&*i »

Court papers filed by state
prosecutors Wednesday say
that- Vega and O’Shea hnd
been romantically involved
for some months, but that the
relationship had soured. Ac-
cording to the documents, Ve-
ga tried to break it up, but
O’Shea refused. He beat her
and ransacked her home last
Friday, court papers charged,

A judge granted Vega,-a
domestic violence writ
against O’Shea the next day
and she kicked him out, court
papers said.

But the writ would only

See Back Page, SHOOTING
[
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protect her if a police. officer
witnessed him harassing her. Oth-
erwise, if O’Shea again bothered
her, all she could do is appeal to
the court to Issue a warrant for
his arrest.

But the morning of the shoot-
ing, O’Shea called her repeatedly
*at work, apparently distraught,
according to office co-workers
who overheard Vega’s eonversa-
Itm . & - oo - — ]

J The. court papers also chargi

. if ,w> "

Tuesday, O'Shea walked info th$V probation ~Violations’;and misde-
Ired,,Meyer department store oif"\ meanors. Toaurt Hpapers on. this
Fast?-Northern Lights Boulevard; Icase, as/well as documents ,from
and bought a.Ruger .22-caliber ' ovont @aset, eVfantsiOnBvin
semi-automatic pistol —the weapi struggled with drg...and.’alcohol
on used 90 minutes later against”".prodbkms.*.; >S$ i

Vega* In addition,- the gun’s’pack-" k. In addition,Campbell said
ing box and receipt were, found O’Shea had told her of "being
Wednesday morning in a men’s under psychiatric care .while in
room at the Village Inn restaurant jail. . ' »y 4

(next to Fred Meyer. ""He was looking for help and it
e ofrsheiT®had just completed a made me sick at heart,” Campbell
termlof probation 24 days .ago. He said.' ,vi;jjL*v"'.I

has a criminal record that includes But a quite~different O’Shea
convictions for burglary in 1974, was known tojfothers, like Ray

t, "sometime after 1:30 p.m.l check forgery in 1982, previous Clements, executive: director .of
TT
TV G
ICE CLASSIC Three men split$130,000 pot $
dents and ice classic officials. my v from
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“The ice was real thick so everyone, 4
Including myselfand the National..Weather ¥4 4

Parents United Inc., a non-nrofit
aid agency for sexually abused
children. For the past two months,
O’Shea was supposed to be work-
ing for the group on contract as a
fund-raiser. He had done the same
work for AVeela House, a drug
rehabilitation center.

"We had a lot of plans in
process, and he seemed very effec-
tive as a fund-raiser,” Clements
said Wednesday. ''"He had even
stopped in the office earlier that
day. To find out what had haE—
pened later in the day was shock-
ing, certainly."

LASSES: A boost

space technology
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