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.By tlic edicts o ' autfic .uy vested in the sovereign power by 
the proposed constitution, the militia of the country, tlic bulwark 
of defence, and -the security of national liberty is no longer under 
.the control of civil authority; but a t the rescript c f (he M onarch, 
or the aristocracy, they may either be employed to extort the cnur- 
ntuus sums that will hr; necessary to support the civil list— to main­
tain the regalia of power— and the splendour of the most useless 
part of the communiiy, or they may be sent into foreign countries 
for the fulfilment of 'j-catics, stipulated by the President and two 
thirds of the Senate.1'1

Tlic supporters of the proposed constitution were well-prepared 
to meet these and similar arguments. They had the support of 
America’s two national heroes, George Washington and Benjamin 
Franklin, and this helped make the Constitution respectable, as wcil 
as alleviating fears. Articles favoring the Constitution, such as the 
Federalist Papers, wore often reprinted in distant states. Intelligent 

'and well-educated, the proponents of the new government carefully and 
consistently answered the arf u "ants of their rivals.

To the general argument that there were not sufficient restrictions 
on the power of the proposed general government, the federalists 
replied that no bill of rights was nccessaty. This was because the Con­
stitution would establish a novel type of government, one of enumer­
ated powers; restrictions were necessary inly where full sovereignty 
was conferred. In Federalist Number 84, Alexander Hamilton made 
the argument in these words:

It has been several times truly rem arked that bills of rights 
arc. in their origin, stipulations between kings and their subjects, 
abridgem ents of prerogative in fr-'or of privilege, reservations of 
rights not surrendered to the prince Such was M AGNA CH A R- 
TA , obtained by the barons, sword in hand from King John.
Such were the subsequent confirmations of that charter by suc­
ceeding princes. Such was (he Petition c f Right assented to 
by C harles I, in die beginning of his reign. Such, also, was Ihe 
D eclaration of Right presented by the Lords and Commons to the 
Prince of Orange iq 1688, and afterwards thrown into the form of 
an act of parliam ent called the Dill of Rights. It is evident, there­
fore, (hat, according to their primitive signification, they have no 
application to constitutions professedly founded upon the power 
of the people, and executed by their immediate representatives and 
se rv a n ts /3

To particular criticism of the military clauses of the proposed Con­
stitution, both Hamilton and Madison replied in detail in the Federalist 
Papers.

62. 0. G erry, Ouseryations on n tu  New CoNsm vnoN ano on the F ederal 
and State Conventions 10 (1788).

63. D ie Federalist No. 84, at J36'(H . Lod*e ed. 1888) (A. Hamilton).
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HamiJ'on denied iliac a standing army ..̂ s u i . y ,  
recent experience:

Here I expect \ve shall be told that the militia of the country is its natural bulwark, and would be at all times equal to the national defence. "Hiis doctrine, in substance, had like to have lost us our indcpcnu—cc. It cost millions to the United States that might have been saved. . . .
The American militia, in the course of the late war, have, by their valor on numerous occasions, erected eternal monuments to their fame; but the bravest of them feel and know that the liberty of their country could not have been established by their efforts alone, however great and valuable they were. War, like most other things, is a science to be acquired and perfected by diligence, by perseverance, by time, and by practice.'*

Hamilton did not, however, go so far as to say that standing armies were 
a good thing. Instead, he argued that a strong militia would minimize 
the need for them.'1

Madison also addressed himself to the fear that the new national 
government would disarm the militia and destroy str'e gov :minent. 
He first argued that the states would still have concurrent po./er over 
the militia, thus denying that the proposed Constitution gave exclusive 
jurisdiction over the militia to the general government. He also 
pointed out that the militia, comprised of half a million men. was a force 
that could not be overcome by any tyrant.**

The arguments of the federalists appear to have quieted the fears 
of their countrymen, sinrc the early state conventions'were all easy vic­
tories for the new Constitution. Detween December 7, 1787 and 
January 9, 1788, Delaware, Pennsylvania, New Jersey. Georgia and 
Connecticut ail ratified unconditionally and overwhelmingly: the vote 
was unanimous in three of these stales. In Massachusetts, the contest 
was close. On February 6, 1787, the state convention ratified the new 
Constitution by a narrow margin.

64. Id. No. 23 at ISO (A. Hamilton).
65. Hamilton explained: “If a well-regulated militia be 'he most natural defence of 

I- free country, it ought certainly to be under the regulation and at (lie disposal of :lu: 
body which is constituted Ihe guardian of the national security. If standing aimici tire 
dangerous to liberty, an efficacious power over the militia, in the body to whose care the 
protection of the state is committed ought, u  far as possible, to take away the 
inducement and the pretext to such unfriendly institutions If the federal government can 
command the aid of the militia in (hose emergencies which call fur the military atm in 
support of Ihe civil magistrate, it can the better di»pcr*e with the employment of a 
different kind of force. If it cannot avail itself of the former, it will be obliged to recur to 
the latter. To render an army unnecessary will be a more certain method of preventing 
Its existence than a thousand prohibitions upon paper.'* Id. No. 20. at ICO (A. 
Hamilton).

66. Id. No. 46. i t  2S/-99 (J. Madison).
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On the other hand, Maryland overwhelmingly approved the Co., 
strtution on April 28, 1787. South Carolina was n*-xt, on May 23. 
1787. IZight states had now ratified the document and only one inure 
wasr.ecdH. All of the rafifications, except Massachusetts, had been 
by majorities of two-thirds or more. Tlic remaining states were to see 
close contests, and all of them would suggest that a Bill of Rights be 
added to the Crnstitutiurr.

New Hampshire, on June 21, 1787, became the ninth stale to 
approve the new form *< government, thus assuring that the proposed 
Constitution would, go into effect. The New Hampshire convention 
proposed some amendments in its ratifying resolution. Among the 
proposals were a three-fourths vote requirement for keeping standing 
armies a flat prohibition on quartering troop;, a:;d a prohibition against 
Congressional disarmament of the militia. Although no records were 
kept of the debates, it seems likely that the delegates feared that New 
England's experiences with General Gage's redcoats would be repealed.

As yet undecided, Virginia was vital to the Union as the largest, 
richest, and most populous state. The Virginia convention was also 
important because it was the only one in which the military clauses of 
the Constitution were extensively discusscu.

The main protagonist of the Virginia debates was Patrick Henry, 
backwoods lawyer, ardent republican, and incomparable orator. By 
means of the rhetorical question, Henry was able to capture the fears 
and emotions which led lo the adoption of the Second Amendment;

A standing army we shall have, also, to execute the execrable 
commands of tyranny; and luiw arc you to punish diem? Will you 
order them to be punished? Who shall obey these orders? Will 
your m ace-bearer be a match for a disciplined regiment? In what 
situation are wc to be? . . .

Y our militia is given up to Congress, also, in another part of 
this plan: they will therefore act as they think proper, all power 
will be in their own possession. You cannot force them to receive 
their punishment: of what service would militia be to you when, 
most probably, you will not have a single musket in (he state? fur, 
as arms are lo be provided by Congress, they may or may not fur- 
:;isli them. . . .

tty this, sir, you see that their control over our last nnd best 
defence is u> united. If they neglect or refuse to discipline or atm  
our militia, tnuy will be useless: the states can do neither— (his 
power being exclusively given to Congress. . . .
. . .  If we make a king, « :  may prescribe the rules by-wliicli he 
shall rule his people, and interpose sueli checks as shall prevent him 
from  infringing them; bui the President, in (lie field, at the head 
of his army, can prescribe the terms on which he shall reign master,
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so far that it ..:.i pj   *...,.................. „ : . .under ihe galling yoke. . .
While other critics lacked Henry’s oratorical talents, they a.’so 

feared disarmament of tho militia by tlic new national government. 
George Mason, for example, spoke as follows:

. . . Theic are various ways of destroying the militia. A standing army may be perpetually established in their stead. I abominate and detest the idea of government, where there is a standing army.
11m militia may be here destroyed by that method which has been practised in other parts of the world bJurc; that is, by rendering them useless—by disarming them. Under various pretences. Con­gress may neglect lo provide for arming and discipiiirig the militia; and (h; slate governments cannot do it, for Congress fias an exclu­sive right to arm them . . .**

Mason then went on to cite the ease of a former British governor of 
Pennsylvania who had allegedly advised disarmament of the militia as 
part of tho British government's scheme for "enslaving America.” The 
suggested method was not to act openly, but "totally disusing and neg­
lecting the militia."** Mason said:

. . . Tills was a most iniquitous project. Why should we not pro­vide against die danger of having our militia, our real and natural strength, destroyed? Hie gcnc;ul government ought, at the same lime, to have some such power. But we need not give them power to abolish our militia . . .7*
In these words lie the origin of the Second Amendment. T lic  new 

government should be allowed to keep its broad general military 
powers, but it should be forbidden to disarm the militia.

Madison, leader of the Federalist forces, still argued that the militia 
clauses were adequate as wr; .n . He said tlic states and national gov­
ernment would have concurrent power over the militia. In response 
to a question, he explained why the general government was to have 
power to call out the militia in order to execute the laws of tlic union:

. . .  If resistance should be made to the execution of the laws, he said, it ought to be overcome. This could be done only in two ways-—either by regular forces or by the people If insurrections should arise, or invasions should lake place, die people ought un­questionably to be employed, to suppress and repel them, rather than a standing army. Hie best way to do these things was to pm the militia on a good ami sure fooling, and enable the government to make use of their services Mien necessary.”
67. Spoken ai the Virginia Convention 3 S t a t e  Dho.ues 51-37.
6 8 . Id. al 379.
69. Id. at 380.
70. Id.
71; Id. u  378.
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it is'interesting to note that Madison uses the words “people" and 
“militia” as synonymous, as docs the Second Amendment, which he was 
latcrlo draft.

The Federalists si.ll maintained that a bill of rights was unnecessary 
where there was a government of enumerated powers. Governor Ran­
dolph, who had attended the Philadelphia Convention and had refused 
to sign the Constitution, but who was now supporting its adoption, spoke 
as follows:

On the subject o f a bill of rights, the want of which has been 
complained of, I will observe that it has been sanctified by such 
reverend authority, that I feel some difficulty in going against it.
I shall not, however, be deterred front giving my opinion on this 
occasion, let the consequence be what it may. At tlic beginning 
of the war. lie had no certain bill of rights; for our charter cannot 
be cunsidcrcd as a bill of rights; it is nothing m ore than an investi­
ture, irr tlic hands of the Virgin'S citizens, o f Uiuse rights which 
belonged to British subjects. When die British thought proper to 
infringe our rights, was it not necessary to mention, in our Constitu­
tion, those rights which ought to be param ount to the power of the 
legislature? Why is titc bill of rights distinct from the Censutution?
I consider bills of rights in this view— that the government should 
use them, where there is a departure from its fundam ental 
principles, in order to restore 'them .”

This statement is very important, because it clearly explains how men 
in the eighteenth century conceived of a right. A right was a restric­
tion on governmental power, necessitated by a particular abuse of that 
power.

Tlic Virginia convention, however, decided tltat it would be wise 
to impose restrictions on the power of the general government before 
abuses occurred. So the delegates appended tr titeir ratification reso­
lution a long document recommended to the consideration of the Con­
gress. This document is divided into iwo distinct parts: a declaration 
of principles and specified suggested amendments to tlic Constitution 
designed lo secure these principles.

The declaration of principles tells much about the social and politi­
cal philosophy of eighteenth century Americans. Titc theory of gov­
ernment as a social compact is affirmed. There are five provisions 
that relate directly to the background of tlic Second Amendment.

The third principle condemns the Anglican doctrine of nonrcsist- 
'"ancc as “absurd, slavish, and destructive of the good and happiness of 
mankind.” ”  This is not surprising, since Virginia had recently dis-

72. Id. at <466.
73. J. Mauison. T ilt Dejsates in tiie Feoejul Convention or 1787 660 (G. Hunt 

*  J.D. Scott ed. 1920).
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csubliji:*- i.l’w .... .. ... .
authority  c f  the  h eed  c f  th r t  ch u rcn .

T h e  seven th  p rin c ip le  is " th a t ail p o w er o f sus,.c ..d i::g  lav/s <>r 
the execu tion  o f law s by any  au th o rity , w ith o u t the co n sen t o f  the 
representatives o f the peop le  in  th e  leg isla tu re  is in ju rio u s to  th e ir  
rights, and ou g h t n o t to  be  exercised."™  T h e  a tte m p t to  assert such
pow er had  cost Jam es II  h is th ro n e  and  G eo rg e  I I I  his A m erican  c o lo ­
nics, even though  b o th  K ings h ad  been  back ed  by pow erfu l s tan d in g  
u n tie s .

T h e  sev en teen th , e ig h teen th  and  n ine teen th  p rincip les a rc  a s  
follows:

Seventeenth, Tlial the people have a right to keep and boar arms; tlmt a well regulated Militia composed of the body of the people trained to arms is the proper, natural and safe defence of a free State. That standing armies in time of peace are dangerous to liberty, and therefore ought to be avoided, as far as the circum­stances and protection of the Community will admit; and that inall eases the military should be under strict subordination to and governed by the Civil power.Eighteenth, That no Soldier in lime of peace ought to be quartered in any house without the consent of the owner, and in die time of war in such manner only as the laws direct.Nineteenth, That any person religiously scrupulous of bearing arms ought to be exempted upon payment of an equivalent to em­ploy another to bear arms in his stead.™
These w ords en cap su la te  the W hig  p o in t o f  view  in the long d e b a r ,  
over the re lative m erits o f  s ta n d in g  arm ies and  the m ilitia . T h e  specific 
am endm ents th a t w ere p roposed  to  p ro tec t these p rincip les w ere:

Ninth, That no standing army or regular troops shall be raised or kept up in time of peace, without the consent of two thirds of the members present in both houses.Tenth, That no soldier shall be inlistcd for any longer term dian four years, except in time of war, and then for no longer .crm than the continuance of the war.Eleventh, That each State respectively shall have the power to provide for organizing, arming and disciplining it's own Militia, whensoever Congress shall omit or neglect to provide for the same.That the Miiida shall not be subject to Martial law, except when in actual service in time of war, invasion, or rebellion; and when not in the actual service of the United States, shall be subject only to such fines, penalties and punishments as shall be directed or in­flicted 1/ the laws of its own State.™
It is im p o rta n t fo r o u r  pu rp o ses  to  n o te  th a t there  is no m en tio n  here  
of any ind iv idual right.

74. w. at 661.
7J. U. at 662.
76. Id. at 663.
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There might never have been* a federal Dill of Rights had it nm 
been for one alarming event that is almost forgotten today. As pan 
of the price of ratification in New York, it vas agreed unanimously that 
a second federal convention should be called by the states, in accord­
ance with Article V of the Constitution, to revise the document. Cos- 
ernor Clinton wrote a circular letter making this proposal lo the 
governor of all the stales.

Madison-feared that a new convention would reconsider the whole 
structure of government and undo what had been achieved. Professor 
Merrill Jensen, in The M ilk in g  o f the Am erican Constitution, analyzes 
the situation as follows:

The Dill of Rights was thus born of M adison’s concern to pre­
vent a second convention which might undo the work of the Phila­
delphia Convention, and also of his concern to Save his political 
future in Virginia. On the o ther side such men as Patrick Henry 
understood perfectly the political motives involved, l ie  looked 
upon the passage of the Bill of Rights as a political defeat which 
would make it impossible to block the centralization of all power 
in the national governm ent.”

Madison had outmunuevercd the antifederalists by drafting the Dill of
Rights very soon after the First Congress met.

Madison’s original draft of the provision that eventually became
the Second Amendment read:

The right of the people to keep and bear arms shall not be 
infringed; a well arm ed but well regulated militia being the best 
security of a free country; but no person reliitiously scrupulous of 
bearing arms shall be com pelled lo render m ilitary service in_ncr-
so n .1"

There was debate in Congress over tbe religious exemption, and it was 
removed. Otherwise, there v/as general discussion of standing armies 
and the militia, and widespread support for the proposal. It became 
part of the Constitution with the rest of the Dill of Rights on December 
15, 1791.

Considering.the immediate political context of the Second Amend­
ment, as well as its long historical background, there can be no doubt 
mbout its intended meaning. There had been a long standing fear of 
military power in the hands of the executive, and, rightly or wrongly, 
many people Itciicvcil that ihe militia was an effective military force 
which minimized the need for such executive military power. The pro-

TJiu Purpose of (he Second A m endm ent

77. M. JnNsex. T he Macjn o r m ii A mducan CoNSTmmoM 149 (1964).
78. 1 Annaus of Cong. 434 (1789).
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Congressional power over the militia. Son cv i fe:;r.\l dE.. l .: 
0i  the militia. The Second Amendment svas clearly and simply an 
effort to relieve that fear.

Neither in the Philadelphia Convention, in the writings of the 
pamphleteers, in the newspapers, in the convention debates, nor in 
Congress was 'here any reference to hunting, target shooting, duelling, 
personal self-defense, or any other subject that would indicate an 
individual right to have guns. Every reference to tlic right to bear arms 
was in connection with military service.

Thus the inevitable conclusion is that the "collectivist” view of the 
Second Amendment rather thm. the “ individualist” interpretation is 
supported by history. It thus becomes necessary to examine the deci­
sions of the Supreme Court in order to determine whether that body 
has expanded the* right to bear arms beyond what was intended in 
1789.

V II . S u p r e m e  C o u r t  I n t e r p r e t a t i o n  
o f (h e  S e c o n d  A m e n d m e n t

The Second Amendment has been directly considered by the 
Supreme Court in only four cases: United Slates v. Cruikshank,7* 
Presser v. I llin o is **  M ille r v. Texas*' and United States v. M il le r * 2

In CruiksJiank, the defendants had been convicted of conspiracy 
to deprive negro citizens of the rights and privileges secured to them 
by the Constitution and laws of the United States, in violation of the 
criminal provisions of the Civil Rights Act of 1870. Among the rights 
violated were die right to peaceably usscmblc and the riglu to keep 
and bear arms for a lawful purpose.

Chief Justice Waite, speaking for the majority, held that the rights 
violated by the defendants were not secured by the Constitution or laws 
of the United States, and thus the judgment of conviction was affirmed. 
The chief justice began with a long discussion of die nature of the fed­
eral system in general, and the attributes of state and national citizen­
ship in particular. Tlic only rights protected by the national govern­
ment were those necessary for participation in that government. The 
right to petition Congress would be such a right, but a person must look

79. 92 U.S. M 2 (1875).
80. 116 U.S. 252 (1886).
81. 153 U .S . 535 ( IS94) .
82. 307 U.S. 174 (1939).
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to his statu government for protection'of similar rights in other situa- 
lioni.

Ir. particular reference to the Second Amendment, the opinion 
states:

Tlic second and tenth counts arc equally defective. Tlic rig] 
there specified is that of “bearing arms for a lawful purpose." Th
is not a right granted by the Constitution. Neither is it in any man- •
tier dependent upon that instrument for its existence. 'Fite second 
amendment declares that it shall not bn infringed; but this, as has |
been seen, m eans no more than  that t shall not be infringed by 
Congress. This is one of the amendments that lias no other effect 
than to restrict the powers of the national Government. Icavinu the 
people lo Idol; lOf tftthf protection against~anv~ violation by their 
fcllow -citizcnsol the rljffHS It rcTS'gnizes, To what is called, m 'T /ie _
L ily  v l /Yen* Y o rk  v. M iln , 11 Pet. 139, the “powers winch relate 
to merely municipal legislation, or what was, perhaps, more prop­
erly called internal police,” “not surrendered or restrained” by the 
Constitution of the United S ta te s /3

The only dissenter in Cruikshank was Justice Clifford, who found 
the indictment vague on its face. He *Sis concurred in the result 
reached by the majority without discussing any constitutional issues.

The next, and undoubtedly the most important Second Amend­
ment case was Presser v. Illino isM decided in 1886. Herman Presser. 
a German-Atucrican, was the leader of Lehr untl Wchr Verein, a fra­
ternal, athletic and paramilitary association incorporated under Illinois 
law. lie was convicted for parading and drilling with men under arms, 
in violation of an Illinois statute, and was fined ten dollars.

On appeal to the United States Supreme Court, it was contended 
that the Illinois statute conflicted with the military powers given to Con­
gress by the Constitution, with federal statutes passed in pursuance of 
those powers, and with various other parts of the Constitution, including 
the Second Amendment. The Supreme Court unanimously rejected 
all of these claims and affirmed the conviction.

It should be emphasized that Presser was argued and decided as 
a ease presenting broad issues of the relationship of state and federal 
military power, and that the Second Amendment was only one aspect 
of that question. In reference to the Illinois statute, the Court 
observed:

We think it clear that the sections under consideration, which 
only forbid bodies of men to associate together as military organiza­
tions, or lo drill or parade with arms in cities and towns unless 
auihorized by law, do not infringe the right of the people to keep

83. 92 U.S. at 533 (1875). 
8 -t. 116 U.S. 252 (1886).
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and bear arms. Bui n crncluri. ’ answer ta t-   . .  ibis
amendment prohibits the legislation i.< tjiiestiun lies in ti:; .‘act 
the amendment is a limitation only upon the power ot Congress 
and (lie National government, and noi upon that of the States." 5

The Court cited C ru ik sh an k  in support of this proposition. The inap­
plicability of the Sweond Amendment to the states was a sufficient 
ground for rejecting Prossers Second Amendment contentions, but the 
Court did not stop there. It preferred to discuss the problem further 
and make clear the nature of the right protected by the Second 
Amendment.

It is undoubiedly true that all citizens capable of bearing arms 
constitute the reserved military force or reserve militia of the 
United States as well as of the Slates, and, in view of this preroga­
tive of the general government, as well as of its general powers, 
the Slates cannot, even laying (he constitutional provision in ques­
tion out of view, pruhibil the people from keeping and bearing 
arms, so as to deprive (he United Slates of their rightful resource 
for maintaining the public security, and disable the people Irom 
performing their duty to the general government.*'5
One view of the Second Amendment suggests that this dicta con­

stitutes the first step toward incorporating the right to hear arms into 
the Fourteenth Amendment,” apparently forgetting that the Court was 
laying the Second Amendment “out of view." The Court had staled 
that the Illinois law does not have the effect of depriving the federal 
government of its military capacity.

To further clarify its view that Ihe Second Amendment is con­
cerned only with military matters, the opinion focuses on Presser.

The plaintiff in error was not a member of ihe organized 
volunteer militia of the State of Illinois, nor did lie belong t > the 
troops of the United Slates or to any organization under the militia 
law of the United States. On the contrary, (lie far? that. in- <li< 1 
not belong to the organized militia or die imnpc nf ih.- iinjini 
S tates was~an mgredic.it in the o ffence for u/hirh hr- w.-is r9nvi.-1.Ml 
and scntcnceD. me question!!* .1 lir.ee forr Im l hr a rialn is "■

"rm yrn nr n ~ u n it c o  S ta T csT in  d isobed ien ce  o f the Soup I.iw, in 
associate with others as a m ilitary com nan v. nnri to drill ami pnr.nle 
w ith arm s in the towns and cities of the State? If the p laintiff in 
e rror has any such privilege he m ust be able to point 10 the provi- 

i In* Pnastitiition  or statutes of ihe U n ited  Stai n  by ",hl'gS 
it is co n fe rred .111*______

Tlic obvious implication here is that any right to bear arms by virtue 
of the Second Amendment, even if asserted against the national gov-

£1 Id. at 264-65. ~
86. Id. at 265.
87. See t-cmrully If. Clack. The Dill ol Rights, J J  N .Y .U .L  Rev. 365 ( 1960).
S3. Id. at 266.

E
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V9S l l t b l  lNU< l  U iN il 11 U I i>/iSni. I~V*» ■, wiki .

crnmcnt, isvcontingcnt upon military service in accordance with statu, 
(oiy law. This implication is confirmed later in the opinion, as the 
Ccurijdeclared:

The right to voluntarily a s s o r ' t o g c d i c r  as a military com- 
pany or organization, or to drill or parade with arms, without, and 
independent of, an act of Congress or law of the State authorizing 
Ihe same, is not an attribute of national citizenship. Military 
organization and military drill and parade under arms arc subjects 
especially under the control of the government of every country. 
They cannot be claimed as a right independent of law.*"

Thus the Tresscr case clearly affirms the meaning of the Second 
Amendment that was intended by its framers. It protects only mem- 
bers of a state militia', and it protects them only against being disarmed 
by the federal government. There is no individual right that can K: 
claimed independent of state militia law. Furthermore, the dieu 
relating to preservation of the nation's military capacity could not lv 
used as the basis for questioning any regulation of private firearms, 
unless such a regulation violated an act of Congress; Congress U 
obviously the best judge of the proper means of preserving tlic nation-, 
military capacity.

The third, and least important, of the Second Amendment eases 
was M ille r t*. Texas™ A convicted murderer asserted that the state 
had violated his Second and Fourth Amendment rights. The Supreme 
Court unanimously dismissed tlic claim in one sentence, relying on the 
inapplicability of these provisions to the stales, and citing CriiiLslniuk 
and other cases.

The fourth and last time that the Supreme Court considered the 
Second Amendment was in United States v. M ille r.u  The result 
reached by Justice MeReynolds for a unanimous Court was obviously 
correct, but the opinion is so brief and sketchy that it has undoubtedly 
caused much of the uncertainty that exists today about the meaning of 
the Second Amendment.

Defendants Millet and Layton were indicted for violation of the 
National Firearms Act of 1934,BS which was designed to help control 
gangsters, and which infringed the right to keep and bear sawed ol! 
shotguns, among other arms. The District Court of the United States 
for the Western District of Arkansas sustained a demurrer and quashed 
the indictment, holding the 1934 Act unconstitutional on Second

sv. I<1. at 267.
90. 153 U.S. 535 (189-t).
9*. 307 U.S. 174 (1939).
92. National Fircanm  Act at amended 26 U.S.C. 55 5801 -5872 (1972).

395-98- C - S3 - a:
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Amendment grounds. Th; go.-;....,................... :
•Court, which reversed and remanded.

When M illa r was argued before the High Court, t?.e*c was no 
jppcarancc for Ihe defendants. With only one side presenting a case, 
it is easy to understand why the Court viewed the issues as rather 
simple, and not needing very much analysis.

The Court began by observing that the National Firearms Act was 
a valid revenue measure, and not a usurpation of titc police powers of 
die states. The opinion then addresses itself to the Second Amend­
ment issue:

In the absence of any evidence tending to show that possession 
or use of a “shotgun having a barrel of lesr than eighteen inches 
in length” at this time has some. reasonable relationship to the 
preservation or efficiency of a well regulated militia, we cannot say 
that the Second Amendment guarantees (he right to keep and bear 
such an instrument. Certainly it is nut within judicial notice that 
this weapon is any part of the ordinary military equipment or that 
. is use could contribute to the common defense.9-1
It is this paragraph that is the source of the uncertainty and con­

fusion arising from the M ille r ease. The Court was merely correcting 
the error of the district judge, but it made the mistake of looking at 
the weapon, rather than the person, in determining that the Second 
Amendment is not applicable.

Fortunately, however, Justice McRcynoIds went on and partially 
clarified (he ambiguity in the above paragraph. He cited the militia 
clauses of the Constitution and said:

With obvious purpose to assure the continuation nnd render 
possible the effectiveness of such forces the declaration and guar­
antee of the Second Amendment were made. It must be inter­
preted and applied with that end in view.91

These words alone undercut any individual right interpretation of the 
Second Amendment.

Justice McRcynoIds then proceeded to give a brief history of the 
militia, stressing its function as a military force. He (lien considered 
the relevance of state interpretations of die right to bear arms, and 
noted:

Most if not all of the States have adopted provisions touching 
the right to keep nnd bear arms. Differences in tlic language 
employed in these have naturally led to somewhat variant conclu­
sions concerning the scope of tlic right guaranteed.94

93. 307 U.S. at 178.
94. IU.
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t:nw;lurfi.c! J-hat such decisions did not support tlic trial judge's ruling, 
lie then '■•Jerred the reader to "sonic of the more important opinions" 
concerning die militia. First among these opinions was Presser v. 
I ll in o is * *

Thus, in spite of some ambiguity in the Court’s opinion in M iller, 
there is no reason lo suppose that (here was any change in the estab* 
iished view that the Second Amendment defines and protects a collective 
right that is vested only in the members of the state militia.

V II I .  C o n c lu s io n

In the last angry decades of the twentieth century, members of 
rifle clubs, paramilitary groups and other misguided patriots continue 
to oppose legislative control of handguns and rifles. These ideological 
heirs of the vigilantes of die bygone western frontier era‘still maintain 
that the Second Amendment guarantees them a personal right to “keep 
and bear anns.,,,T But the annals of the Second Amendment attest to 
the fact that its adoption was the result of a political struggle to restrict 
the power of the national government and to prevent the disarmament 
of state militias.** Not unlike their English forbears, the American 
revolutionaries had a deep fear of centralized executive power, par­
ticularly when standing armies were at its disposal. The Second 
Amendment was adopted to prevent the arbitrary use of force by die 
national government against the states and the individual.

Delegates to the Constitutional Convention had no intention of 
:stablishing any personal right to keep and bear arms. Therefore the 
'individualist" view of the Second Amendment must be rejected in 
‘avor of the "collectivist" interpretation, which is supported by history 
ind a handful of Supreme Court decisions on the issue.

As pointed out previously, the nature of the Second Amendment 
Joes not provide a right that could be interpreted as being incorporated 
nto the Fourteenth Amendment. It was designed solely to protect the 
•tales against the general government, not to create a personal right 
.vhich cither state or federal authorities are bou id to respect.

96. 116 U.S. 252 (1886).
97. A  icceul cult lu action was made by .in organization which calls itself tlic Slier- 

IT: Puxsr Cumiiurui. Tln> group, dismayed over claimed violations of the Second 
\mcndnicm promises to “come together and do something about it.” Its propaganda con- 
dudes rather ominously. “The PliOI'l !i are the rightful masters to .both congress and 
otuis, not to over throw (s ic) the Constitution, but to over throw (sic) the men who 
crvert the Constitution.” Flyer. Slier ill's Pusse Comiiaius, Petaluma, California. 1975.

98. See notes 60-66 and accompanying text.
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T.:e contemporary meaning of the Seer id AhiutJii.s... r 
jsnic as it was at the lime of its adoption. "ITie federal go.v.-.moji 
may regulate the Natiomil Guard, but may not disarm it against the will 
of state legislatures. Nothing in the Second Amendment, however, 
precludes Congress or the states from requiring licensing and registra­
tion of firearms; in fact, there is nothing to stop an outright congres- 
jional ban on private ownership of all handguns and all rifles.

S O U R C E :
HASTINGS CONSTITUTIONAL
L A W  QUARTERLY
Vol. 2, No. 1, Winter, 
1975

Reprinted wi th  permission.
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T H F  ASSOCIATION III I II!  lt.\R  

C F  T ilF . CITY O F NFW  VOHK 

y 3 West Jjth Street. Xrw i'tirlt. .V.V. /nop.

Gun Control Legislation
I iy  T i i k  ( I i i m m i i i t k  o n  F f i i f k a i .  I .m .in la  i h>n

IXTHOIH.'CTIOX

Since die enactm ent o f die G u n  Con tro l A n  nl i<H<H them  has Ih tii ■■ 
sulHtantial in r r n s c  in (he incidence n f gun-related < rimes ;nnl it lias lierotiif 
evident dial die rsiiMiiig s iiicn i nf law i* inade»|naie. Klimts lu s r  Ihtii iiii 
ilerway in txxh Houses nfjCamgrcss lo e n a it  further j*nn inn irn l legislation 
and die K x en n ive  Uranch has.indicated sup|mri fur stronger gun lou tiu l. 
Undi die S u lx om m iu e r on Crim e  n( the House Cniinnitiee <m die |mlit i.it \ 
and die Subcom m ittee on C rim e  and Juven ile  D elinquents nl the Senate 
Com m ittee  on the Jud icia ry have accumulated a MibMuuiial fat mat rem nl 
mi w hich  to base legislation.

W e  believe that (he contribution  o f handguns lo the current ini tease in 
hom icide and other violent crimes requires immediate and comprehensive 
action. In  one opinion, the continued existence nf an iinwariniited snppl) nf 
handguns i an underlying factor in the decline nf our major titlu n  tenters. 
T h is  Com m ittee  tloes not find any siilistaniial justifitatinii Ini the inm im ied  
widespn'ad public | ms session of iiamlguus, anti, arcordingls. we siiuiigls en 
dorse the legislative proposals calling fo ra  prohibition on the ni.itiul.ittine. 
im|xiriatinn. sale, and private |M>sscssion o f handguns.i Whet lit i m not out 
recom m cndaiitins are politically feasible at this moment in time, wr ate <•! 
tile firmly heltl rouv ittion  that a com pletr ban on handguns should lie the 
iiltim.iie ubjet list* o f am  new federal gmt to iu ro l legislation.

I bis report is tlividetl into four parts. Part I'tles«iilH's the tiiiie iit liih  i.il 
law am f the congressional pro|msais for change. Pan  II lAuiiiinrs the m n  
stittilioiial bases for Co n g  t ess legislating a prohibition nil the u ia iiul.ulinr. 
ini|iortntioii, sale, and private possession o f hantlguns. Pan III ili»tusses tin 
need for adopting far-reaching gun control legislation. O u r  leiomnienda 
'.ions ate loitta ined in Pari IV.

REPINTED WITH PERMISSION
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To determine whether a federal statute restricting handguns would be 
constitutional, two question* must be answered: (A) Is there a constitutional 
right to possession of handguns which cannot be infringed by legislation, 
and (B) docs regulation of handguns fall within die scope of any of the sub­
jects on which Congress is empowered by the Constitution to legislate? A 
review of the relevant decision- demonstrates that Congress may constitu­
tionally enact legislation restricting and prohibiting the possession of hand­
guns by private citizens.™

A- Is There a Constitutional R ight lo  Possess Handguns?
Debates on the merits of gun control legislation are regularly punctuated 

by claims of a constitutional right to possess firearms. The source of these 
claims is the Second Amendment to the Constitution, which provides:

"A v/ell regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be 
infringed.”

Although spirited controversy as to the meaning of the Second Amendment 
continues unabated among commentators. 1 1  courts over a long peritxl of time 
have consistently given the amendment a very narrow construction. The 
Second Amendment as so interpreted places no restrictions on Congress' 
ability to regulate handguns.

A constitutional provision concerning the right to “bear Arms” is directed 
at checking [sower. The question is what the framers of the Constitution 
intended. There are basically three relationships which could have been 
intended to be affected: (i) the individual against the world: (a) the popu­
lace against the government, whether state or federal; and (3 ) the state 
government against the federal government. Tlic. (irsr possibility, that die 
framers were concerned with the right of individuals to protect their homes 
and their persons from whatever depredations might confront diem, appears 
to be without historical support. 1 2  The amendment iisclf speaks of the 
"security of a free State." The disputes have centered around the second and 
third possibilities.

The initial question is the proper interpretation of the term "M ilitia.” 
The practice in Europe of maintaining large standing armies while prohibit­
ing the general populace from having guns led to a preference in colonial 
America for die railiua as the primary military force. This force would be 
drawn from the people and would be active only in time of military need. 1 3

Some have argued that the militia was regarded as the populace at large— 
or at least those members of the populace capable of bearing arms. 1 4  To 
these commentators, militia meant the "unorganized militia." so that the 
Second Amendment must be read as permitting the populace to maintain 
arms as a check against excesses of any or all government. This position is 
sometimes characterized as more extreme than it really is. The framers of the

II. CUN CONTROL AND THE CONSTITUTION
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Constitution need not h are  created a "right tn revolution" or a license to 
band together in param ilitary organizations to have established a check on 
the governm ent by perm itting the populace to keep and hear arms. '4 W hat­
ever die merits of the "unorganized m ilitia" analysis may Ik-, however, it has 
never found judicial favor.

T he fccir-al courts have long regarded the Second Amendment as con­
cerned only with the "organized m ilitia" m aintained by the states. In 1875, 
the Supreme C ourt ruled in United States v. Cruickshank 14 that the Second 
Am endm ent restricted Congress alone and not state governments. More re­
cently, in  United States v. Miller,1T the Supreme Court held that Congress 
could regulate firearms so long as there was no evidence of 2 relationship 
between the regulation and  the preservation o r effic ency of the state militia. 
T h e  C ourt said that M iller could not attack his indictm ent for interstate 
shipm ent of a sawed-off shotgun under the Second Amendment:

" In  the absence of any evidence tending to show that [xwscssion or 
use of a ‘shotgun having a barrel of less-than eighteen inches in length' 
a t this time has some reasonable relationship to the preservation or 
efficiency of a well regulated m ilitia, we cannot say that the Second 
A m endm ent guarantees the right to keep and bear such an  instru­
ment. Certainly it is not w ithin judicial notice that this wcaj>on is any 
part of the ordinary m ilitary equipm ent or that its use could cnutril>* 
utc to tlie common defense. " 14

Some have argued that the Miller case should be read narrowly, since evi­
dence of a m ilitary use can be shown as a m atter of fac t for most kinds of 
weapons.10 However, federal courts after Miller have read the decision as 
requiring a showing that the challenged legislation actually interfered with 
the state militia. U nder this standard, Second Amendm ent challenges to 
federal gun control legislation uniform ly have been rejected .50

Further, even if the Second A m endm ent were to lie iiucrprctct! to refer 
to an "unorganized m ilitia," it would not follow that Congress would be 
barred from regulating the ownership of handguns. Such regulation would 
still be constitutional unless handguns were regarded as "Arms" within (he 
m eaning of die Second A m endm ent. I t  appears instead that the "Arms" of 
the m ilitia were understood to consist of rifles and muskets.

In  addition to the constitutional provisions and old state statutes quoted 
in United States v. Miller21 and o ther secondary sources.— there are a num ­
ber of early cases considering w hether handguns are "Arms” within the 
m eaning of the Second A m endm ent. W hile the decisions arc not uniform, 
the weight of authority  is d m  handguns do not constitute such "Arms. " 23

This position is most effectively expressed in State v. Wo. kinan,3* where 
the Supreme Court of Appeals of West Virginia wrote:

" , .  . in regard to the kind of arms referred to in the am endment, 
it must be held to refer to the weapons of warfare to be used by the 
militia, such as swords, guns, rifles, and muskets,—anus 10 be used in 
defending the state and civil liberty,—and not to pistols, bowie-knives.
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brass knuckles, b illies, »utl such other w ea p o n s a* ate  usually em ­
ployed in  brawls, street fights, duels, and affrays, and are on ly  hab itu­
ally  carried by bullies, blackguards, and desperadoes, to the te n o r  o f  
the com m unity  and the injury o f the state." 59

T itu s, in  ou r  view , the Second  A m end m en t poses n o  h a n icr  to congressional 
efforts to reduce "the te n o r  o f the com m unity  and the injury o f the state"  
by p ro h ib itin g  d ie  private possession o f h an dgu ns.

B . D o e s  C o n g re s s  H a v e  P o w e r  to  R e g u la t e  th e  M a n u fa c t u r e ,  
P o s s e s s io n  a n d  S a le  o f  A l l  H a n d g u n s t

W h ile  several c q n g ra sio n a l powers cou ld  be in vok ed  in support o f gun  
control leg islation ,*8 justification  is ord inarily  fo u n d  under ( an'gross' jxiwer 
to regu late  interstate an d  foreign com m erce.-7 T h e r e  can lie  no serious d iv  
pu te  that certain k inds o f  gun-related activ ities— fur ex am p le, interstate sales 
o f  firearms—can be regu lated  under the com m erce clause. The d isagreem ents 
arise over how  far C ongress m ay go in regu lating  local gun  activ ity  under its 
pow er to regu late m atters "affecting" com m erce.

In U n ite d  States  v. ffasj,-8 the Suprem e Court recen tly  avoided  a constitu ­
tional issue concern ing  18 U.S.C. § 1202, w hich proh ib its the transportation, 
receipt or  possession nf gun s by felons, by h o ld in g  that p to o f that the pro­
h ib ited  conduct in  each ease was in  com m erce or affected tom m erce was re­
qu ired  by the statute. Prior courts o f appeals d ecision s bad d iffc icd  as to 
w h eth er that statu te  was a con stitu tion a l exercise  o f the o im iiierre  pow er  
w ith o u t such proof.19

H ow ever, in  P e re z  v. U n ite d  S la tes ,10 a case d ec id ed  shortly lieforc the  
Pass  case, the Suprem e C ourt had la id  the g n m u d w o ik  lor tlic [xiwer to 
create a federal crim inal law  un der the c o in m en e  clause. T h e  Peres ease 
concerned  the constitu tion a lity  o f a provision in  I itle  11 o f the C onsum er  
C red it Protection Act, 18 U .S .C  §§ 891 ct scq., m aking loansh a ik itig  a fed­
eral crim e. I 11 h o ld in g  that Perez had been law fully  convicted  d esp ite  the  
absence o f proof o f the effect o f  his condu ct on  com m erce, the Court cited a 
variety  o f  reports an d  statistical studies provid ing  ev id en tiary  sitp jio n  for 
the congressional find in g  that, in  the aggregate, loanshark ing had an effect 
on  com m erce. It conclu ded , therefore, that Congress co u ld  proh ib it the prac­
tice regardless o f the ex ten t to w hich the activ ities o f  each particu lar loan­
shark m ay have affected com m erce.

A n exam in ation  o f  Perez and its progeny, anti o f o th er  federal crim inal 
leg isla tion  regulating local activity, po in ts o u t w hat m ay have let! the Su­
prem e Court to  take a very narrow position  in the ffrt.es case, nam ely the lack 
o f  any substantial leg islative  findings. In Perez, the C ourt put great em ­
phasis o n  the findings m ade by Congress o f  th e  im pact o f loan sharking on  
interstate com m erce, even  as a local activity, and  on the very substantial ev i­
dence w h ich  was availab le  to C ongress to support those findings. I11 Bass, in 
contrast, there was v irtually  no legislative history to g u id e  the C ourt in its 
in terp retation  o f congressional in ten tion s.

T h e  im plication  o f the lim ita tion  on  Congress' a ttem p ted  exercise of



pow er in the Pass  ease is that if gun  rontrol leg islation  is supported by sills- 
stan tia l d ocum entation  and carefully  drawn congressional findings concern­
in g  titc effects o f the proscribed activ ity  on interstate com m erce generally, 
the S u p .em c  Court w ou ld  sustain the exercise o f power tinder the com m erce  
clause even if th e  activ ity  o f spcrific ind iv idu als were purely local in nature.

In a num ber of eases in v o lv in g  federal gun control legislation arising 
after H ois, courts have fo llow ed I ' r r r z  lo  uphold  the [tower o f Congress to  
regulate firearms fe lon ies w ith ou t a show ing in each ease o f a nexus w ith in* 
tcrstate com m erce . 1 1  In U n ite d  States  v. N e ls o n ? 2 the F ifth C ircuit affirmed 
a con v iction  un d er  1 8  U.S.C. § psa(a)(ft), which prohibits the m aking of false 
statem en ts in  conn ection  w ith  the acquisition  o f  a firearm, in  sp ite  o f a fail* 
ure to show  a nexus betw een  the defendan t's false statem ents to the gun  
dealer and  interstate com m erce. A lth ou gh  the ind ividual activity was clearly 
local, the court foun d  that un d er  P e re z  the Congress does have the power to 
regulate an intrastate activity, an isolated instance o f w hich may have no d i­
rect co n n ection  w ith  in terstate  com m erce. because that intrastate activity in 
the aggregate does im pose a burden o n  interstate com m erce .3 3

T h e  decision in N e lso n  leaves ojtcn the qu estion  w hether Congress lias 
the pow er un der (he P e re z  theory to  regu late  |>ossc'sion of a firearm, h  could  
lie argued that the m anufacture and  sale o f firearms presents a stronger case 
for federal regu lation  since a poten tia l im part on  interstate com m erce is 
discern ib le, w h ile  possession o f  a fitenrm  could  lie an entirely and perpetually  
local activity in  a g iven  instance. Such an argum ent ignores the aggregate 
effect on  com m erce o f  a substantial nu m ber of |>cnp!c [Kissessing firearms. 
In an analogou s situ ation , regu lation  o f  the possession o f narrotirs and other  
contro lled  substances un der i t  U .S.C. §§ 8 |t  and 8 .j.|. and predecessor sta­
tutes, courts have u p h e ld  the regu lation  w ithou t a show ing in each ease of 
a nexus w ith  interstate com m erce.

In D ry o  v. U n ite d  S la te s ? 1 for ex am p le, the N in th  Circuit affirmed a co n ­
viction  for possession and sale o f a drug against tlic conten tion  o f the d e ­
fendant that the conviction  was invalid  lierausc there had lieen no proof o f  
a conn ection  betw een the d efen d an t's activ ities anti interstate com m erce. 
T h e  court described at len gth  the congressional findings su pp orting  federal 
c o n iro b o f the possession o f  these drugs. T h e  court concluded that effective  
interstate regu lation  was not possib le i f  intrastate transactions w ere not also  
regu lated .3 5

T h e  con clu sion  to be drawn from  the nartotirs possession eases is that if 
it can be show n through proper congressional findings that [sosscssion of  
han dgu ns as a class o f activity has ait effect on  interstate com m erce, then  
ind iv idu al possession could  lie leg itim ately  prose ril>cd w ithout any show ing  
in each ease o f a nexus w ith  in terstate com m erce, notw ith stand ing  that a 
particu lar w eapon had never Isccn in interstate com m erce. Indeed it is the  
l>osscssion o f handguns that can lie view ed as being responsib le for their  
m anufacture, im jx m a tio n  and sale. T im s, if undertaken after congressional 
findings o f effect 011  interstate continent* based 0 11  substantial investigation , 
federal leg isla tion  bantling the m anufacture, sale and possession o f  handguns 
w ou ld  in our view  be authorized bv the com m erce clause.* 1
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The H o n o r a b l e  P a t  R o d e y  
S e n a t o r
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99811
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R e : H a n d g u n  Ban
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D e a r  S e n a t o r  R o d e y  a n d  R e p r e s e n t a t i v e  Bussell:

Y o u  h a v e  a s k e d  this of f i c e  w h e t h e r  a landl o r d ,  t h r o u g h  
a l e a s e h o l d  a g r e e m e n t ,  m a y  p r o h i b i t  a t e n a n t  f r o m  p o s s e s s i n g  
h andg u n s .  W e  c o n c l u d e  that in c e r t a i n  c i r c u m s t a n c e s  a l a n d l o r d  
m a y ^ r e s t r i c t  or p r o h i b i t  the use a n d / o r  p o s s e s s i o n  of h a n d g u n s  on 
p r o p e r t y  w h i c h  is l e a s e d  to a n o t h e r  i n d i v i d u a l .

• O u r  i n i t i a l  i n q u i r y  r e g a r d i n g  this m a t t e r  c o m m e n c e d  
w i t h  a r e v i e w  o f  r e l e v a n t  A l a s k a n  C o n s t i t u t i o n a l  p r o v i s i o n s .  The 
A l a s k a  C o n s t i t u t i o n  d i r e c t l y  a d d r e s s e s  a c i t i z e n s  a b i l i t y  to b e a r  
arms at A r t i c l e  I, S e c t i o n  19 w h i c h  states:

A  w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to the 
s e c u r i t y  of  a free state, t h e  r i g h t  of the p e o p l e  
to k e e p  a n d  b e a r  arms shall n o t  b e  infringed.

T h e  l a n g u a g e  e m b o d i e d  in A l a s k a ' s  C o n s t i t u t i o n  p e r t a i n­
ing to arms is v i r t u a l l y  identical, s a v e  f o r  two c h a n g e s  in p u n c­
tuation, to l a n g u a g e  f o u n d ’ in A r t icle II of t h e _ U n j ted S t a t e s
C o n s t i t u t ion. A r t i c l e  II of the U n i t e d  S t a t e s  C o n s  ti tut i o n ~ w a s  
■proposed b y  the C o n g r e s s  on S e p t e m b e r  25, 1789 a n d  b e c a m e  the law 
of the U n i t e d  Sta t e s  on  D e c e m b e r  15, 1791. D u r i n g  the one
h u n d r e d  a n d  n i n e t y  two y e ars s i n c e  a d o p t i o n  o f  the S e c p n d  
A m e n d m e n t  to the U n i t e d  States C o n s t i t u t i o n  a n d  the t w e n t y - f o u r  
years s i n c e  the A l a s k a  C o n s t i t u t i o n  h a s  b e e n  in effect, n u m e r o u s  
court cases h a v e  i n t e r p r e t e d  the c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  
e s t a b l i s h e s  the r i g h t  to b e a r  arms.
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W e  n o t e  the p e r i o d  s i n c e  the a d o p t i o n  o f  the S e c o n d  
A m e n d m e n t  has w i t n e s s e d  a n  e v e r  i n c r e a s i n g  i s s u a n c e  of o p i n i o n s  
f r o m  the j u d i c i a r y  of the v a r i o u s  states a n d  the f e d e r a l  courts 
w h i c h  p l a c e  li m i t s  on  an i n d i v i d u a l ' s  a b i l i t y  to b-ear arms. Some 
c o m m e n t a t o r s  h a v e  t h e o r i z e d  th a t  the l e g i s l a t i v e  and j u d i c i a l  
l i m i t a t i o n s  i n c r e a s e d  s i g n i f i c a n t l y  w i t h  the a v a i l a b i l i t y  of 
i n e x p e n s i v e  s u r p l u s  w e a p o n s  f o l l o w i n g  the A m e r i c a n  Civil War. 1/ 
A c c o r d i n g  to this theory, t h e  i n c r e a s e  in r e s t r i c t i v e  gun c o n t r o l  
m e a s u r e s  a n d  c o r r e s p o n d i n g  j u d i c i a l  i n t e r p r e t a t i o n s  was 
a s s o c i a t e d  w i t h  i n c r e a s i n g  a c q u i s i t i o n  o f  f i r e a r m s  b y  r e c e n t l y  
e m a n c i p a t e d  B l a c k  A m e r i c a n s  a n d  i m m i g r a n t s  c o u p l e d  w i t h  the 
i n c r e a s e d  a v a i l a b i l i t y  o f  f i r e a r m s  in the p o s t  C i v i l  W a r  
i n d u s t r i a l  A m e r i c a .  The r i g h t  o f  ' b earing arms' is not a r i g h t  

/ g r a n t e d  b y  t h e  C o n s t i t u t i o n  n o r  is it in any m a n n e r  d e p e n d a n t  
u p o n  that i n s t r u m e n t  for its e x i s t e n c e .  U.S. v. C r u i k s h a n k , 92 

* U.S. 553 (D.C.La. 1875).

W h i l e  o f f e r i n g  n o  j u d g m e n t  o n  the p r o p r i e t y  o r  e f f e c­
tiv e n e s s  of the r e s t r i c t i v e  l e g i s l a t i v e  a n d  j u d i c i a l  m e a s u r e s ,  we  
o b s e r v e  that the curr e n t  s t a t e  o f  the l a w  p e r t a i n i n g  to the c o n­
s t i t u t i o n a l  l a n g u a g e  holds that:

TThe] p u r p o s e  of  th i s  a m e n d m e n t ,  g u a r a n t e e i n g  that 
the r i g h t  of the p e o p l e  to k e e p  a n d  b e a r  arms, w a s  
to p r e s e r v e  the e f f e c t i v e n e s s  a n d  a s s u r e  the c o n­
t i n u a t i o n  of the s t a t e  m i l i t i a .  U.S. v. O a k e s ,
5 6 4 — F-JZd, cert, d e n i e d  98 S.Ct. 1493 (C.A. Kan.

• C U11J -  ■ 5  " 7

T h e  m o d e r n  j u d i c i a l  v i e w  h a s  i n c r e a s i n g l y  f o u n d  that 
the g u a r a n t e e d  r i g h t  to k e e p  a n d  b e a r  arms is n o t  an i n d i v i d u a l l y  
p r o t e c t e d  right, b u t  r a t h e r  a c o l l e c t i v e  r i g h t  w h i c h  all o w s  the 
p e o p l e  o f  the v a r i o u s  st a t e s  to s erve in a m i l i t i a .  The c o n t e m­
p o r a r y  j u d i c i a l  v i e w  in t h e  g r e a t  m a j o r i t y  of states' i n t e r p r e t s  
the c o n s t i t u t i o n a l  l a n g u a g e  _as...’.posing _ n o ” l i m i t a t i o n s  on the 
l e g i s l a t u r e ' s  p o w e r  to r e g u l a t e  the o w n e r s h i p  or c o n t r o l  of  f i r e­
arms. W h a t e v e r  the scope o f  a n y  c o m m o n - l a w  o r  c o n s t i t u t i o n a l  
r i g h t  to b e a r  arms, it is n o t  a b s o l u t e  and does n o t  g u a r a n t e e  to 
i n d i v i d u a l s  the r i g h t  to c a r r y  w e a p o n s  a b r o a d  at all times a n d  in 
al l  c i r c u m s t a n c e s .  A p p l i c a t i o n  of  A t k i n s o n , 291 N . W . 2d 396 
(Minn. 1980). By  a n a l o g y  then, a landlord, too, c o u l d  r e s t r i c t

1/ K a t e s ,  D o n  B. R e s t r i c t i n g  H a n d g u n s ,  N o r t h  R i v e r  P r e s s / p a g e s  
7 - 3 0  (1979)
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the p o s s e s s i o n  o f  h a n d g u n s  on p r o p e r t y  h e  or she owns a n d  leases. 
If the S t a t e  can r e s t r i c t  arms w i t h o u t  r u n n i n g  a f o u l  o f  c o n s t i t u­
tiona l  p r o v i s i o n s ,  an i n d i v i d u a l  a l m o s t  c e r t a i n l y  has s i m i l a r  
abi l i t i e s .

It is c o n c e i v a b l e  that a l a n d l o r d ' s  b a n  on h a n d g u n  
o w n e r s h i p  c o u l d  b e  c h a l l e n g e d  u n der c o n s t i t u t i o n a l  d o c t r i n e s  
w h i c h  a f f o r d  a r i g h t  of privacy. The U n i t e d  S t a t e s  C o n s t i t u t i o n ,  
w h i l e  n o t  c o n t a i n i n g  an  e x p r e s s  p r o v i s i o n  g u a r a n t e e i n g  p r i v a c y  
has b e e n  i n t e r p r e t e d  to a f f o r d  an i n d i v i d u a l  c e r t a i n  p r o t e c t i o n s ,  
Cf. G r i s w o l d  v. C o n n e c t i c u t , 381 U.S. 479 (1965). "T h e  C o n s t i t u -  
tion e x t e n d s  s p e c i a l  s a f e g u a r d s  to the p r i v a c y  of  the home, i n­
clu d i n g  a c t i v i t i e s  w h i c h  m i g h t  b e  p r o h i b i t e d  in o t h e r  c o n t e x t s . "  
Cf. U.S. v. O r i t o , 413 U.S. 137, 142 (1973).

W h i l e  it is u n l i k e l y  that a c o u r t  w o u l d  f i n d  that an
i n d i v i d u a l s  r i g h t  to p o s s e s s  arms (for e x a m p l e  a g u n  colle c t i o n )
is p r o t e c t e d  b y  the p r i v a c y  s h i e l d  of the U.S. C o n s t i t u t i o n ,  the 
a r g u m e n t  c o u l d  be m a i n t a i n e d .  W e  are u n a w a r e  o f  this a r g u m e n t  
b e i n g  s u c c e s s f u l l y  a s s e r t e d  in any a n g l o - a m e r i c a n  j u r i s d i c t i o n .

A  m o r e  l i k e l y  s o u r c e  o f  p r o t e c t i o n  u n d e r  the r i g h t  to 
p r i v a c y  d o c t r i n e  m a y  b e  a f f o r d e d  b y  the A l a s k a  C o n s t i t u t i o n  at 
A r t i c l e  I, S e c t i o n  22 w h i c h  states that:

T h e  r i g h t  of  the p e o p l e  to p r i v a c y  s h all n o t  be
i n f r i n g e d .  T h e  l e g i s l a t u r e  s h a l l  i m p l e m e n t  this
section.

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  e x p l i c i t l y  s t a t e d  that the r i g h t  of 
p r i v a c y  g u a r a n t e e d  to A l a s k a n s  is b r o a d e r  in s c o p e  t h a n  that 
g u a r a n t e e d  b y  the f e d e r a l  consti t u t i o n .  W o o d s  & Rohde, Inc., v. 
S t a t e , 565 P . 2 d  138 (1977). E v e n  so, the m e a n i n g  of p r i v a c y  of 
n e c e s s i t y  m u s t  v a r y  d e p e n d i n g  on the f a c t u a l  c o n t e x t  a n d  the 
o f t e n  c o m p e l l i n g  i n t e r e s t s  of s o c i e t y  a n d  the i n d i v i d u a l .  State 
v. G l a s s , 583 P . 2d 879 (1978). The test f o r  w h a t  i n t e r e s t s  are 
p r o t e c t e d  u n d e r  A l a s k a ' s  c o n s t i t u t i o n a l  r i g h t  to p r i v a c y  are, 
first, w h e t h e r  a p e r s o n  has e x h i b i t e d  a n  a c t u a l  (subjective) 
e x p e c t a t i o n  o f  p r i v a c y  and, second, that the e x p e c t a t i o n  be one 
that s o c i e t y  is p r e p a r e d  to r e c o g n i z e  as " r e a s o n a b l e " .  H i l b e r s  
v. M u n i c i p a l i t y  of A n c h o r a g e , 611 P . 2d 31 (1980).

T h e  q u e s t i o n  of  h a n d g u n  o w n e r s h i p  in A l a s k a  a n d  w h e t h e r  
su c h  o w n e r s h i p  is " r e a s o n a b l e "  in the c o n t e x t  of  a l a n d l o r d  
tenant r e l a t i o n s h i p  is o p e n  ended. P r o b a b l y  the " e x p e c t a t i o n "  
an d  r e a s o n a b l e n e s s  of g u n  o w n e r s h i p  in A l a s k a  is d i f f e r e n t  than
the r e a s o n a b l e n e s s  o f  g u n  o w n e r s h i p  in m a n y  o t h e r  j u r i s d i c t i o n s
w h e r e  a c t u a l  f i r e a r m  o w n e r s h i p  and use is r e d u c e d .  In a n y  event,
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a b s e n t  s p e c i f i c  l a n g u a g e  u n d e r  the A l a s k a  U n i f o r m  R e s i d e n t i a l  
L a n d l o r d  and T e n a n t  Act, A S  3 4 . 0 3 . 0 1 0  et seq., or o t h e r  r e l e v a n t  
A l a s k a  law, p r o h i b i t i n g  i n c l u s i o n  o f  p r o v i s i o n s  i n  a l e a s e h o l d  
ag r e e m e n t ,  w e  b e l i e ve__a_landlor,d_can p r o p e r l y _ r e s ^ r i c t  the terms 
jpf the ten a n c y . 2/ In a l l  p r o b a b i l i t y ,  u n d e r  e x i s t i n g  "Alaska 
law, ’a l a n d l o r d  can r e s t r i c t  p o s s e s s i o n  of h a n d g u n s  for tenants 
in a m a n n e r  n o t  u n l i k e  a l a n d l o r d ' s  .ability to p r o h i b i t " t e n a n t s  
f r o m  p o s s e s s i n g  dogs,” o p e r a t i n g  b u s i n e s s e s  in a r e s i d e n t i a l  
l e a s e h o l d  or o p e r a t i n g  o b n o x i o u s  st reo e q u i p m e n t .  'j

W h i l e  a l a n d l o r d  will p r o b a b l y  be able to i m p o s e  a r e­
s t r i c t i o n  p r o h i b i t i n g  f u t u r e  t e n a n t s  f r o m  p o s s e s s i n g  h a n d g u n s ,  an 
a c r o s s - t h e - b o a r d  b a n  a p p l i c a b l e  to t e n a n t s  w i t h  e x i s t i n g  
l e a s e h o l d  a g r e e m e n t s  m a y  b e  invalid. U n d e r  c l a s s i c  c o n t r a c t  
p r i n c i p l e s ,  n e i t h e r  p a r t y  to a n  a g r e e m e n t  m a y  s u p e r i m p o s e  an 
a d d i t i o n a l  t e r m  o n  a v a l i d  c o n t r a c t  w i t h o u t  the c o n s e n t  *of each 
p a r t y  to the contract. C o n s e q u e n t l y ,  a l a n d l o r d  m a y  not p r o h i b i t  
h a n d g u n  p o s s e s s i o n  a m o n g  t e n a n t s  d u r i n g  the p e n d e n c y  o f  an 
e x i s t i n g  lease. C o n v e r s e l y ,  w h e r e  a l a n d l o r d  a n d  t e n a n t  a g r e e  to 
a l e a s e  a g r e e m e n t  w h i c h  c o n t a i n s  a r e s t r i c t i o n  b a n n i n g  handguns, 
r e m e d i a l  l e g i s l a t i v e  ,a c t i o n  i n t e r p r e t i n g  A l a s k a ’s r i g h t  to 
p r i v a c y  law to p e r m i t  s u c h  p o s s e s s i o n  p r o b a b l y  w o u l d  not 
i n v a l i d a t e  e x i s t i n g  p r o h i b i t i o n s .

Finally, c o n c e r n  w a s  e x p r e s s e d  r e g a r d i n g  the state's 
l i a b i l i t y  w i t h  r e s p e c t  to l a n d l o r d / t e n a n t  a g r e e m e n t s  w h i c h  p r o­
h i b i t  h a n d g u n  o w n e r s h i p  in b u i l d i n g s  l o c a t e d  on p r o p e r t y  o w n e d  by 
the State. Th i s  last p o i n t  is c o n c e i v a b l y  p r o b l e m a t i c  if  the 
la n d  on w h i c h  the P a n o r a m i c  V i e w  A p a r t m e n t s  a r e  l o c a t e d  is 
c o n v e y e d  to the s tate as a r e s u l t  of the c u r r e n t  A l a s k a  R a i l r o a d  
t r a n s f e r  n e g o t i a t i o n s .  A t t a c h e d  is a c o p y  o f  a  m e m o r a n d u m  b y  
A s s i s t a n t  A t t o r n e y  G e n e r a l  J a c k  M c G e e  w h i c h  d e a l s  w i t h  this 
subj e c t .

2/ In passing, w e  n o t e  that a l a n d l o r d  c o n c e r n e d  with 
u n j u s t i f i e d  gun p l a y  n e e d  n o t  n e c e s s a r i l y  p r o h i b i t  gun ownership. 
O t h e r  r e m e d i e s  e x i s t  f o r  c o n t r o l l i n g  i n d i v i d u a l  tenants w i t h  a 
p r o p e n s i t y  to a b u s e  gun o w n e r s h i p .  Cf. Os n e s s  v. D i m o n d  Estates. 
I n c . , 615 P . 2d 605 (1980), w h e r e  the l a n d l o r d  o b t a i n e d  a F o r c i b l e  
E n t r y  and D e t a i n e r  (F.E.D.) t h e r e b y  r e m o v i n g  a t e n a n t  that p r o v e d  
i n c a p a b l e  of  p r o p e r l y  h a n d l i n g  firearms.

4
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We trust this r e s p o n s e  a n s w e r s  y o u r  inquiry. If y o u  
have any a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  let m e  know.

S in c e r e l y ,

N O R M A N  C. GORSUCH 
A T T ORNEY GENERAL

By:
J o s e p h  W. G e l d h o f  
A s s i s t a n t  A t t o r n e y  G e n e r a l

J W G :vrb

cc: N o r m a n  C. G o r s u c h
A t t o r n e y  G e n e r a l

R o n a l d  W. L o r e n s e n  
D e p u t y  A t t o r n e y  G e n e r a l
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SUBJECT:

TO:

FROM:

R i g h t  o f  a c i t i z e n  to fyeeo and b e a r  arms 
[ C S S J R  3 9 (Judi c i a r y )

R e p r e s e n t a t i v e  M. M i k e  M i l l e r  
C hair, H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e  
L e g i s l a t i v e  C o u n s e l

H a y d e n  K a d e n  h a s  a s k e d  th a t  I c o m m e n t  on  t h r e e  is s u e s  r e l a t­
ing to this r e s o l u t i o n  p r o p o s i n g  a c o n s t i t u t i o n a l  a m e n d m e n t .

T h e  a m e n d m e n t  p r o p o s e d  u n d e r  C S S J R  3 9 (Judiciary) a m  w o u l d  
a m e n d  art. I, sec. 19 of  the A l a s k a  C o n s t i t u t i o n ,  " R i g h t  to 
B e a r  Arms". T h e  r e s o l u t i o n  c o n t a i n s  a s t a t e m e n t  o f  " L e g i s l a­
t i v e - I n t e n t "  .

It m a y  be d e s i r a b l e  to s u m m a r i z e  e a c h  to set the s t a g e _ f o r  
the c o m m e n t s  th a t  f o l l o w .

S e c t i o n  1 of C S S J R  3 9 ( J u d i c i a r y )  a m  a m e n d s  as follows:

S E C T I O N  19. R I G H T  T O  KE E P  A N D  B E A R  ARMS. T h e  [A W E L L  
R E G U L A T E D  M I L I T I A  B E I N G  N E C E S S A R Y  T O  T H E  S E C U R I T Y  O F  A  
F R E E  STATE, THE] r i g h t  of  e a c h  c i t i z e n  o f  the state 
[THE PEOPLE] to k e e p  and b e a r  arms for lawful d e f e n s e  
of self, family, p r o p e r t y ,  a n d  the s t a t e  and tor lawful 
h u nting, r e c r e a t i o n ,  a n d  o t h e r  la w f u l  p u r p o s e s ,  s h a l l  
not b e ~ i n f r i n g e d  bv ~the s t a t e  or by a b o r o u g h  or c i t v  
of the stace. " ” "

Sec. 2(a) o f  C S S J R  3 9 ( J u d i c i a r y )  a m  s t a t e s
i n t e n d s  o n l y  that 
r i g h t  to k e e p  a n d  
c o l l e c t i v e

intent: "the l e g i s l a t u r e  
. . .' [provide] th a t  the 
i n d i v i d u a l  r a t h e r  t h a n  a r i g h t ."

l e g i s l a t i v e  
the a m e n d m e n t  
b e a r  arms is an 

A n d  the
" a m e n d m e n t ,  if a d o p t e d ,  s h o u l d  not b e  c o n s t r u e d  to p r e c l u d e  
the r e g u l a t i o n  o f  "the m a n n e r  in w h i c h  arms m a y  be borne, 
:arried, or u s e d . "  [It] " s h o u l d  n o t  be u s e d  to r e p e a l  or to
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r e n d e r  u n c o n s t i t u t i o n a l  e x i s t i n g  s t a t u t e s  . . .  or e x i s t i n g  
m u n i c i p a l  o r d i n a n c e s . "

I. W h a t  is the e f f e c t  of  an e x p r e s s i o n  o f  l e g i s l a t i v e  
i n t e n t  in a c o n s t i t u t i o n a l  a m e n d m e n t ?

I b e l i e v e  that the c o u r t s  w i l l  g i v e  d e f e r e n c e  to l e g i s l a t i v e  
intent. T h e r e  is an e x i s t i n g  h i s t o r y  o f  t h e m  d o i n g  that.
In A l a s k a  P u b l i c  E m p l o y e e s  A s s ' n  v. S t a t e ,.. 125 P . 2d 12, 17 - 
18 a n d  in S e w a r d  M a r i n e  S e r v i c e s ,  Inc. v. A n d e r s o n , 643 P . 2d 
493, the A l a s k a  S u p r e m e  C o u r t  c o n s i d e r e d  the exten-t— to w h i c h  - 
it w o u l d  c o n s i d e r  e v i d e n c e  o f  l e g i s l a t i v e  i n t e n t  a p a r t  f r o m  
that s t a t e d  in the l e g i s l a t i o n  i t s elf. In e a c h  case, e v e n  
t h o u g h  it w o u l d  s e e m  that e x t r a n e o u s  e v i d e n c e  is w e a k e r  t h a n  
l e g i s l a t i v e  i n t e n t  s t a t e d  w i t h i n  the l e g i s l a t i o n  itself, it 
c o n s i d e r e d  the o f f e r e d  e v i d e n c e  c a r e f u l l y .

A  s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  in t h e  c o n t e x t  of a 
c o n s t i t u t i o n a l  a m e n d m e n t  w o u l d  b e  e n t i t l e d  to e q u a l  w e i g h t  
as c o m p a r e d  to a s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  in 
l e g i s l a t i o n  if e v e r y t h i n g  w e r e  equal. E v e r y t h i n g  is not, 
h o w e v e r ,  equal.

T h e r e  is a u n i q u e  m e c h a n i c a l  p r o b l e m  in the c a s e  of a 
c o n s t i t u t i o n a l  a m e n d m e n t .  In the u s u a l  s t a t e m e n t  of 
l e g i s l a t i v e  intent, the t h e o r y  a n d  the fa c t  is that t h o s e  
w h o  v o t e  f o r  the b i l l  h a v e  the s t a t e m e n t  o f  the l e g i s l a t i v e  
i n t e n t  b e f o r e  t h e m  (if it is i n c o r p o r a t e d  in t o  the bill) as 
they v o t e  or, in the ca s e  of the g o v e r n o r ,  w h e n  it is 
r e v i e w e d  b e f o r e  s i g n a t u r e  or v e t o .

T h e r e  is a d i f f e r e n c e  here. T h e  v o t e r s  o f  the s tate who"' 
a c t u a l l y  a p p r o v e  or r e j e c t  the a m e n d m e n t  w i l l  /notTThave the 
s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  b e f o r e  them. "’A s “~a m a t t e r  of 
law, it s e e m s  that t h e y  w i l l  h a v e  o n l y  s e c t i o n  1 of  the * 
r e s o l u t i o n  b e f o r e  them. „See art. X I I I ,  sec. 1 of the A l a s k a  
C o n s t i t u t i o n :  the " l i e u t e n a n t  g o v e r n o r  s h a l l  p r e p a r e  a 
b a l l o t  title a n d  p r o p o s i t i o n  s u m m a r i z i n g  e a c h  p r o p o s e d  
a m e n d m e n t ,  and s h a l l  p l a c e  t h e m  o n  the b a l l o t  . . . ."

In an a t t e m p t  to a d d r e s s  that p r o b l e m ,  sec. 2(b) o f  C S S J R  
3 9 ( J u d i c i a r y ) a m  d i r e c t s  the L e g i s l a t i v e  A f f a i r s  A g e n c y ,  as 
it p r e p a r e s  the " n e u t r a l  s u m m a r y "  u n d e r  AS 15.58.020, to 
" c o n s i d e r "  the s t a t e m e n t  of l e g i s l a t i v e  intent.' It is 
p r e s u m a b l y  on l y  t h r o u g h  the n e u t r a l  s u m m a r y  p u b l i s h e d  in the 
v o t e r ' s  p a m p h l e t  that a v o t e r  m a y  b e c o m e  a w a r e  of sec. 2(a) 
o f  the r e s o l u t i o n .
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I am s a t i s f i e d  that the A g e n c y ,  w h e n  it c o n s i d e r s  C S S J R  
39 (Judiciary) am, will, p r e p a r e  a n e u t r al s u mmary. The law 
r e q u i r e s  no l e s s . ^Sotne-Oi the p r o b l e m s  that the A g e n c y  m a y  
h a v e  in the p r e p a r a t i o n  o f  the s u m m a r y  are s u g g e s t e d  below.

T h e  g e n e r a l  r u l e  is that the l e g i s l a t i v e  i n t e n t  w i l l  be 
c o n s i d e r e d  o n l y  a f t e r  the s u b s t a n t i v e  l a n g u a g e  has i t s e l f  
b e e n  c o n s i d e r e d  a n d  th e n  o n l y  if the c o u r t  is u n a b l e  to 
.determine w h a t  the l e g i s l a t u r e  i n t e n d e d  f r o m  the s u b s t a n t i v e  
l angu a g e .  T h e  c o r o l l a r y  of the r u l e  is that the l e g i s l a t i v e  
i n t e n t  w i l l  n e t  b e  c o n s i d e r e d  if the s u b s t a n t i v e  l a n g u a g e  is 
c l e a r  or to the e x t e n t  that the l e g i s l a t i v e  i n t e n t  c o n t r a­
dicts, i n  some f ashion, the s u b s t a n t i v e  l a n g u a g e ,  i

It is t h e s e  p o i n t s  that p r e s e n t  the .problem for l e g i s l a t i v e  
i n t e n t .

“V. ..
Sec. 2(a) st a t e s  that the l e g i s l a t u r e  i n t e n d s  that the 
" r i g h t  to k e e p  a n d  b e a r  a r m s "  b e  "an i n d i v i d u a l  r i g h t  r-ather 

‘-than-a c o l l e c t i v e  r i g h t . "  C o n s i s t e n t l y  w i t h  that, the 
a m e n d m e n t  d e l e t e s  the r e f e r e n c e  to the " w e l l - r e g u l a t e d  
m i l i t i a  b e i n g  n e c e s s a r y  to the s e c u r i t y  of  a free state".

T h e  v e r y  s u b s t a n t i a l  p r o b l e m  is th a t  the l a n g u a g e  a d d e d  in 
p r o v i d e s  that the p u r p o s e  of  the r i g h t  to b e a r  a r m s - i s  "f o r  
la w f u l  d e f e n s e  o f  self, family, p r o p e r t y ,  a n d  the s t a t e ". 
[Emphasis added.] It s eems c l e a r  that the f ocus of the 
a m e n d m e n t  is b r o a d e n e d ;  i n d i v i d u a l  p u r p o s e s  for the r i g h t  
are a f f i r m e d .  B u t  the a m e n d m e n t  a l s o  s t a t e s  a c o l l e c t i v e  
purpose: the " d e f e n s e  o f  . . . the state". T o  the e x t e n t  
that the " l e g i s l a t i v e  p u r p o s e "  s e ems i n c o n s i s t e n t  the s u b­
sta n t i v e  l a n g u a g e  o f  the a m e n d m e n t  itself, the c o u r t  m u s t  
d i s r e g a r d  the l e g i s l a t i v e  p u r p o s e .

I a s s u m e  that the l e g i s l a t i v e  p u r p o s e  o f  the a m e n d m e n t  "not 
[being] u s e d  to r e p e a l  o r  r e n d e r  u n c o n s t i t u t i o n a l  e x i s t i n g  
s t a t u t e s  . . .  o r  e x i s t i n g  m u n i c i p a l  o r d i n a n c e s "  w i l l  be > 
eff e c t i v e .

II. W h a t  is the l i k e l y  e f f e c t  of  the l a n g u a g e  of the a m e n d­
me n t  on e x i s t i n g  laws a g a i n s t  c o n c e a l e d  w e a p o n s ,  etc.?

T h e  l e g i s l a t i v e  p u r p o s e  says that the a m e n d m e n t  s h o u l d  h a v e  
no e f f e c t  on t h ose laws; p r e d i c t i o n s  of  a c t u a l  e f f e c t  in 
this ar e a  are, h o w e v e r ,  s o m e w h a t  d i f f i c u l t .

T h e  a m e n d m e n t  a n d  its a n a l o g s  in the U.S. C o n s t i t u t i o n  and 
in Lhe c u n s t i t u t i o n s  of o t h e r  s t a t e s  h a v e  a long m s t o r y :  1
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think it is fair to say that the amendment has a m e a n i n g  and 
an unders t a n d i n g  that is larger then the language of the 
section itself; I see no reason to suggest that the a m e n d­
ment changes these understanding s.

It has b e e n  said that the p r o v i s i o n  in the U.S. C o nst itution  
goes back to 1689. The E n glish Bill of Rights, enacted by 
Parliament in 1689, g r a n t e d  the English the right "to have 
Arms for their Defence, suitable to their Conditions, and 
allowed by Law." See State v. K e s s l e r , 289 Or. 359, 614 
P . 2d 94 (Oregon 1980). ----

The K e ssler case and State v. D e l g a d o , 692 P . 2d b ’O (Oregon
1984) c o n s trued the O r e g o n  v e r s i o n  or art. I, sec. 19. It 
provides "The p eople have the right to bear arms for the 
defence (sic) of themselves, and the State, . . . "  [Art. I, 
sec. 27, Oregon Constitution.] It seems clear that the 
language of the Oregon C o n s t i t u t i o n  is identical in function 
and almost identical in languaga to that contained in CSSJR 
3 9 (J udi c i a r y ) am. It should be reasonable, therefore, to 
expect them to be c o n s trued similarly.

The K e ssler case involved  a p r o s e c u t i o n  for the posses s i o n  
of a "billy", an item the p o s s e s s i o n  of w h i c h  was p r o h i b i t e d  
as a "slugging w e a p o n . "

The Oregon court n o t e d  that in colonial time and during the 
Revolutionar y War, w e a p o n s  used by m i l i t i a m e n  and by i n d i­
viduals in the defense of their home or their person were 
the same. The court n o t e d  that the historical analysis of 
the provision i n d i cated that

the drafter int ended "arms" to include the h a n d - c a r r i e d  
weapons comm only u s e d  by individuals for personal 
defense. The club is an effective, h a n d-carried  w eapon  
w hich cannot log ically be exclu ded from this term. We 
hold that the d e f endantj_s....possession of a billy club in 
his home_is_pro'tected__by A rtic 1 e I , "‘section 27 ,“of the " 
"Oregon Constitution. [614 P . 2d at 100.]    " ‘~“

The Delgado case involved posse ssion of a switchblade.

The appropriate inquiry in^the case at bar is w h e t h e r  a 
kind of weapon, as m o d i f i e d  by its m odern design and 
function, is of the sort commonly used by individuals 
for personal defense during either the revolutionary or 
p ostre v o l u t i o n a r y  era, or in 1859 when Oregon's consti-
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tution was adopted. In particular, it must be 
determined w h e ther the drafters w o u l d  have intended the 
word ’’arms" to include the switch-blade  knife as a 
weaDon commonly u s e d  b y  individuals for self defense. 
[692 P . 2d at 612.]

The Oregon Supreme Court a g r e e d  that a law that sought to 
prohibit p osses s i o n  of the "jackkn ife" or "mere 
pocketknives" would v i o l a t e  the Oregon constitution.

The only differ ence is the presence of the spring- 
operated m e c h a n i s m  that opens the knife. We are u n c o n­
vinced by the state's a r g u ment that the s witch - b l a d e  is 
"so subst a n t i a l l y  d i f f e r e n t  from its histor i c a l  
antecedent" (the jackknife)  that it could not have been 
within the c o n t e m p l a t i o n  of the c o n s titutiona l 
drafters. They m u s t  h a v e  b e e n  aware that technological 
changes were  o c c u r r i n g  in w e a p o n r y  as in tools 
generally. [692 P . 2d at 614.]

Note that the provisions of A l a s k a  law^now...pirohib±t_-the___
possession of a s w i t c h b l a de. See AS 11.61.200.

It is p o s s i b l e .that the r e f e r e n c e  in the amendment  to art.
I, sec.“19 td~'"lawful" uses m a y  be adequate to authorize 
regulation of an "unlawful" use, that is, to define w h a t  is 
unlawful.

On the other hand, a c o n s t i t u t i o n a l  p r o v i s i o n  grantin g the 
legislature the authority to c h aracte rize a use as u n l a w f u l  
m a y  then,._authorize_a_.r e g u l a  t ipn__that_was u n i n t e n d e d  b y  the 
“sponsors of the amendment.

I agree that such a r esult in this state is u n l i k e l y  for 
more practical reasons. But that result occurs b e c ause of 
the understandings on the amendment, not r e a l l y  b e c ause of 
the language itself.

III. Elimination  of m i l i t i a  concepts.

Your third question asks w h e t h e r  it w o u l d  be possible to 
eliminate the " w e l l - r e g u l a t e d  militia" concepts while p e r­
mitting reasonable regulation. The answer is a q ualified 
yes; I think it is clear that some context for the r e g u­
lation must be offered. C o n s i d e r  tha section with the 
"militia" eliminated:
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SECTION 19. RIGHT TO B E A R  ARMS. The [A W E L L - R E G U L A T E D  
MILITIA BEING N E C E SSARY TO THE SECURITY OF A FREE STATE,
THE] right of the peopl e to keep and bear arms shall 
not be infringed.

'\L-
With. no context for the regulation, the statement becomes 
absol u t e’~and n o ’regulatio n w o u l d  be possible. A c c o r d i n g l y’, ^
■mssr ieve that some threshold basis for the r e g u l a t i o n  (such 
as that in SJR 39) must be o f f e r e d  by the constitution.

If I may be of further assistance, please advise.----

R A B :mkr 
m5/046



r
Bill Sheifield, Governor

O F F IC E  O F TH E  A T T O R N E Y  G E N E R A L  

M a y  8, 1986

D E P A R T M E N T  O F  L A W

The H o n o r a b l e  M. Mike M i l l e r  
A l a s k a  State L e g i s l a t u r e  
P.O. Box V
Juneau- A l a s k a  99811 

Dear R e p r e s e n t a t i v e  Miller:

Y o u  have asked this o ffic e to c o m m e n t  upon the effect  
cf " l e gislati ve intent" l a n g u a g e  c u r r e n t l y  c o n t a i n e d  in a 
r e s o l u t i o n  n o w  under c o n s i d e r a t i o n  by the Hous e J u d i c i a r y  
Committee: CS SJR 39 (Jud) am. This resolution, T f ~  passed, '
w o u l d  p lac e a p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  the 
voters at the n e x t  g e n eral election. T h e  r e s o l u t i o n  contains  
an a m e n d m e n t  to art. I, sec. 19 of the state constitution, 
relating to a c i t i zen's right to k e e p  and b e a r  arms. The 
stated p u r p o s e  of the p r o p o s e d  a m e n d m e n t  is to e s t a b l i s h  that 
the r ight to keep and b e a r  arms u n d e r  the state c o n s t i t u t i o n  is 
an in divi d u a l  right, r a t h e r  than a c o l l e c t i v e  one.

The p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  now states that, 
a c i t i z e n ' s  right to k e e p  and b e a r  arms "shall not be infri n g e d  
by the state or b y  a b o r o u g h  or city of the state." D u r i n g  
c o n s i d e r a t i o n  of CS SJR 39 (Jud) am on the Senate floor Sena tor 
Vic F i s c h e r  p r o p o s e d  an a m e n d m e n t  w h i c h  w o u l d  have added the 
phrase "except that the m a n n e r  of k e e p i n g  and b e a r i n g  arms may  
be r e g u l a t e d  by law." This p r o p o s e d  a m e n d m e n t  was r e j e c t e d  by 
the Senate on a vote  of 16 to 2. See S enate Journal, M a r c h  26, 
1986, at pp. 2166-2167. The J u d i c i a r y  C o m m i t t e e  v e r s i o n  of the 
resolution, adopted w i t h  a m e n d m e n t  b y  the Senate, c o n t a i n s  a 
section e n t i t l e d  "legislati ve intent." Section  2 of CS SJR 39 
(Jud) am n o w  provides, in part, t h a t  the p r o p o s e d  c o n s t i t u­
tional a m e n d m e n t  "should not be c o n s t r u e d  to p r e c l u d e  the 
regula t i o n  of the m a n n e r  in w h i c h  arms m a y  be borne, carried, 
or used."

We  are c o n c e r n e d  that the language p r e s e n t l y  
contained in CS S J R  39 (Jud) am m i g h t  a l l o w  later c o n s t i t u­
tional c h a l l e n g e  to some e x i s t i n g  state statutes. P r e s e n t  law, 
for example, pr ohibits a c o n v i c t e d  felon from p o s s e s s i n g  a 
concea l a b l e  firearm, p r o h i b i t s  p o s s e s s i o n  of c e rtain w e a p o n s  
such as bombs, hand grenades, silencers, and sawed-o ff shot 
guns, p r o h ib its po sses s i o n  of a f i r e a r m  while intoxicated, the 
discharge of a f i rea rm from, on, or across a highway, the 
c a r rying cf a concealed  weapon, p o s s e s s i o n  of a loaded firearm

POUCH K  -  STA TS  CAPITOL 
JUNEAU . A LASKA  9 9 8 1 1  
PHONE: 19071 4 6 5 -3 6 0 0
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on l i c e n s e d  premises, or p o s s e s s i o n  cf a firea rm by a min or  
w i t h o u t  p a r e n t a l  consent. (See AS 11.61.200-11.61.220.)

T h e s e  statutes serve an i m p o r t a n t  public safety 
function by r e s t r i c t i n g  the p o s s e s s i o n  of espec ially dange rous 
w e a p o n s  or w e a p o n s  carried in an e s p e c i a l l y  dangerous m a n n e r  or 
place. If the legis lature does not in tend that the p r o p o s e d  
a m e n d m e n t  of art. I, sec. 19 w o u l d  render these st atutes 
u n e n f o r c e a b l e ,  nor foreclose a future l e g i s l a t u r e  from a d o p t i n g  
s i m ilar p r o v i s i o n s  (prohibiting p o s s e s s i o n  of loaded fi rearms 
in a c h u r c h  or on school grounds, for example), then the 
l e g i s l a t u r e’s intent to continue to a l l o w  r e a s o n a b l e  r e g u l a t i o n  
b y  law should be made clear.

It m a y  be that the Senate, in r e j e c t i n g  the a m e n dment  
p r o p o s e d  by S e n a t o r  F i s c h e r  but a d o p t i n g  s e ction 2 of CS SJR 39 
(Jud) am, b e l i e v e d  that it w a s  not n e c e s s a r y  to e xplic i t l y  
state in the p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n  that r e g u l a t i o n 
of firearms by law is allowed, as this p o i n t  is inclu ded in 
their " l e g i s l a t i v e  intent" language. As a general rule, 
however, a m e a s u r e  will be e n f o r c e d  a c c o r d i n g  to the plain 
m e a n i n g  of the language on its face. 2A C. Sands, S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  § 45.02 at 4 (4th ed. 1984); Wilson- v. 
M u n i c i p a l i t y  cf A n c h o r a g e , 669 P . 2d 569, 571 (Alaska 1983). It 
is a " f u n d a m e n t a l  princ i p l e  of statutory i n t e r p r e t a t i o n  . . . 
that a s t atute means w h a t  its l a n guage r e a s o n a b l y  "conveys to 
o t h e r s . . . "  N o r t h  Slope Borough v. S ohio P e t r o l e u m  C o r p . , 585 
P . 2d 534, 540 (Alaska 1978); South  C e n c r a l  H e alth Planning v. 
C ommissio ner, Dept. of A d m i n i s t r a t i o n , 628 P . 2d 551, 553
(Alaska 1981). 1/

W h i l e  the courts in A l a s k a  m ay c o n s i d e r  a m e a s u r e ' s  
l e g i s l a t i v e  h i s t o r y  to the e xtent it m a y  a s s i s t  the co urt in 
c o r r e c t l y  i n t e r p r e t i n g  the measure, a. leg isl a t i v e  co mmittee  
r e p o r t  or formal statement of l e gislative i n t e n t  m a y  not be 
used to give the statute a m e a n i n g  not fairly cont ained w i t h i n  
its words. Chicago, M. , St. P. & P. R. Co. v. Acme Fast 
F r e i g h t , 336 U.S. 465 , 93 L . E d . 2d 817, 69 S.Ct. 692 (1949);
Norrh Slooe Borough, 585 P . 2d at 540.

1/ A l t h o u g h  general rules of legal i n t e r p r e t a t i o n  are most 
often e x p r e s s e d  in the context of statuto ry interpretation, the 
same r ules apply to the i n t e r p r e t a t i o n  of legislative 
r e s o l u t i o n s  a nd consti t u t i o n a l  amendments. 1A C. Sands, 
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 29.08 at 500 (4th ed.
1985) .
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W h e n  a r e v i e w i n g  court d e c i d e s  that it m u s t  consider 
the l e g i s l a t u r e ' s  i ntent in o r d e r  to c o n s t r u e  a provision, the 
text of the m e a s u r e  itself is still c o n s i d e r e d  the best 
e v i d e n c e  of l e g i s l a t i v e  intent. See 2A C. Sands, Sutherland 
S t a t u t o r y  C o n s t r u c t i o n  § 46.03 at 82 (4th ed. 1984) and the 
cases c x t e d  there. W h e r e  the terms cf a p r o v i s i o n  are clear 
and s t r a i g h t f o r w a r d ,  the intent of the l e g i s l a t u r e  will be 
b a s e d  on t h o s e  terms, even if the a p p a r e n t  i n tent conflicts 
w i t h  a s t a t e m e n t  of legisl a t i v e  i n t e n t  or a c o m m i t t e e  report. 
See Camir.etti v. U n i t e d  S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) a n d  2A C. Sands, S u t h e r l a n d  Statutory
C o n s t r u c t i o n  § 48.06 at 308 (4th ed. 1984).

In C o m m e r c i a l  Fishe r i e s  E n t r y  C o m m i s s i o n  v. A p o k e d a k , 
680 P. 2d 486 (Alaska 1984) Apoked ak, r e l y i n g  upon legislative 
intent l a n g u a g e  c o n t a i n e d  in the "preamble" to the Limited 
E n t r y  Act, u r g e d  the state supreme c o u r t  not to ado pt a literal 
c o n s t r u c t i o n  of the act. The c o u r t  r e f u s e d  to adopt the 
i n t e r p r e t a t i o n  s u g g e s t e d  by A p o k e d a k ,  stating: "a statutory
p r e a m b l e  ... can n e i t h e r  r e s train  nor e x ten d the m e a n i n g  of an 
u n a m b i g u o u s  statute; nor can it be u s e d  to create doubt or 
u n c e r t a i n t y  w h i c h  does not o t h e r w i s e  exist." 680 P . 2d at 488, 
n.3. Thus, to the e x t e n t  t h a t  l a n guage  c o n t a i n e d  in the
" l e g i s l a t i v e  intent" section of CS S J R  39 (Jud) am conflicts 
with the p l a i n  m e a n i n g  of the terms of the constitutional 
provision, it is the c o n s t i t u t i o n a l  l a n guag e w h i c h  will 
control.

The c o u r t s  m a y  a l s o  c o n s i d e r  the h i s t o r y  of
le g i s l a t i v e  a c t i o n  tak en on a g i v e n  m e a s u r e  w h e n  determining 
l e g i s l a t i v e  intent. Generally, the r e j e c t i o n  of a proposed 
a m e n d m e n t  i n d i c a t e s  that the l e g i s l a t u r e  d i d  not intend the 
b i l l  to i n c l u d e  the p r o v i s i o n s  e m b o d i e d  in the rejected
amendment. L a p i n a  v. W i l l i a m s , 232 U.S.. 78, 58 L.Ed., 515, 34 
S.Ct. 196 (1914); U nited States v. G r e a t  N o r t h e r n  R a i l w a y  Co.,
287 U.S. 144 , 155, 77 L.Ed. 223 , 53 S.Ct. 28 .(1932); 2A C.
Sands, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 48.04 at 302, 
§ 48.18 at 341 (4th ed. 1984). Thus, a r e v i e w i n g  court may 
w e l l  c o n c l u d e  that if the le gisl a t u r e  had i n t e n d e d  to allow the 
c o n t i n u e d  r e g u l a t i o n  by law of some a s p e c t s  of a p e r s o n ' s  right 
to p o s s e s s  a r m s  it w o u l d  have a d o p t e d  the l a n guage  p r o p o s e d  by 
S e n a t o r  F i s c h e r  d u r i n g  the S e n a t e ' s  c o n s i d e r a t i o n  of the 
r esol ution. S e e , e . g . , North Slope B o r o u g h , 585 P . 2d at 541; 
W i l s o n , 669 P . 2d at 571. . >

Pe r h a p s  the m o s t  i m p o rtant c o n s i d e r a t i o n  here is that 
in the case of a m e a s u r e  (such as this one) w h i c h  is to be 
d e c i d e d  by a vo te of the electorate , d e s c r i p t i v e  statements 
a c c o m p a n y i n g  the .proposition are an i m p o r t a n t  source of
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guidance for i n t e r pretation.  2A C. S a n d s ,  S u t h e r l a n d  Statu tory  
C o n s t r u c t i o n  § 48. 04 at 301, § 48.19 a t  345 (4th ed. 1984);
State v. Lewis, 559 P,2d. 630 , 637-638 (Alaska 1977), cert.
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

U n d e r  art. XIII, sec. 1 of t h e  A l a s k a  Constitution, 
the l i e u t e n a n t  g o v e r n o r  is required to p r e p a r e  a b a l l o t  title 
and a s u m m a r y  of the p r o p o s e d  c o n s t i t u t i o n a l  amendment. The 
election p a m p h l e t  p r e p a r e d  pursuant to AS 15.58.010 must 
contain: 1) the t e x t  of the proposed c o n s t i t u t i o n a l  amendment,
2) the b a l l o t  title and summary p r e p a r e d  by the lieut e n a n t  
governor, 3) "a n e u t r a l  summary" of t h e  p r o p o s i t i o n  p r e p a r e d  by 
the L e g i s l a t i v e  A f f a i r s  Agency, and 4) a d v o c a t o r y  statements 
for a n d  a g a i n s t  the p r o po sed a m e n d m e n t .  AS 15.58.020(6). 
Thus, a l t h o u g h  the r e s o l u t i o n  directs the L e g i s l a t i v e  A f f a i r s  
Agency to "consider" the statement c o n t a i n e d  in s e ct ion 2 of CS 
SJR 3 9 (Jud) a m  w h e n  preparing' its n e u t r a l  s u m mary for the 
ballot, this languag e w i l l  not appear on the ballot, and may 
well n o t  a p p e a r  in the elections pamphlet. Since, in the final 
instance, a r e v i e w i n g  c o u r t  will l o o k  to the i n t e n t  in the 
minds o f  the v o t e r s  w h o  voted to a d o p t  the c o n s t i t u t i o n a l  
amendment, the l e g i s l a t u r e ' s  s t a t e m e n t  of its intent when 
placing the m e a s u r e  on the ballot h a s  lim ited significance. 
L e w i s , 559 P . 2d at 637-638.

O n e  of the m a i n  purposes o f  a c o n s t i t u t i o n  is to 
limit l e g i s l a t i v e  power. Ordinary a c t s  of the legisl a t u r e 
(i.e., s t a t u t e s ) , w h e t h e r  adopted b e f o r e  or after a given 
c o n s t i t u t i o n a l  provision, cannot be g i v e n  e f f e c t  if the statute 
c o n f l i c t s  w i t h  a s u b s t a n t i v e  p r o v i s i o n  in the constitution. 
Thus, a n  a m e n d m e n t  to the c o n s t i t u t i o n  m a y  expressly, or by 
implication, r e p e a l  e x i s t i n g  l e g i s l a t i v e  enactments. Rhode 
Island v. P a l m e r , 253 U.S. 350, 64 L .Ed . 946, 40 S.Ct. 486
(1319); 1A C. Sands, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 23.20 
at 387 (4th ed. 1985) . The p o s s i b i l i t y  that the language 
p r o p o s e d  in SJR 39 c o u l d  be i n t e r p r e t e d  as i n v a l i d a t i n g  some 
p o r t ions of A l a s k a ' s  p r e s e n t  criminal code is a real one, as 
this h a s  o c c u r r e d  in similar c i r c u m s t a n c e s  in other states. 
S e e , for e x a m p l e , S tate v. K e s s l e r , 289 Or. 359 , 614 P . 2d 94 
(1980) a nd State v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

P r i n c i p a l s  of both common sense and rer oonsible 
d r a f t s m a n s h i p  d i c t a t e  that a w e l l - d r a f t e d  s t a tute  or 
c o n s t i t u t i o n a l  p r o v i s i o n  should r e d u c e  the need for disputes 
about i n t e r p r e t a t i o n .  2A C. Sands, S u t h e r l a n d  Statutory 
C o n s t r u c t i o n  § 45.02 at 5 (4th ed. 1984). S t a t e m e n t s  of 
" l e g i s l a t i v e  intent" are not an a d e q u a t e  s u b s t i t u t e  for clear, 
u n a m b i g u o u s  language  in the proposed c o n s t i t u t i o n a l  amendment. 
A m o r e  p r e c i s e l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  the
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possibility that, should the proposed c o n s t i t u t i o n a l  a m e n d m e n t  
be adopted, a c r i minal d e f e n d a n t  would l a t e r  be able to argue 
that a c r i m i n a l  w e a p o n s  m i s c o n d u c t  statute is u n c o n s t i t u t i o n a l  
because it v i o l a t e s  his righ t to keep a n d  bear arm s u nder 
art. I, sec. 19 oi the state constitution.

Sincerely,

Harold M. B r o w n  
A.ttorney G e n e r a l
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Rei S.J.R, 39

D a a r  Senator F i s c h e r :

You h a v s  a s k e d  for tho D e p a r t m e n t  o f  Law's c o m m e n t s  
u p o n  the c u r r a n t  language^ of S .J.R. 39, a r a s o l u t i o n  p r o p o s i n g  
an a m e n d m e n t  to A r t i c l e  I, sec, 19 of the s t a t s  c o n s t i t u t i o n , 
r e l a t i n g  to a c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  arms. As I 
u n d e r s t a n d  it, S.J.R. 39, as a m e n d e d  o n  .the S o n a t a  floor  
ya a t s r d a y ,  p r o v i d e s  t h a t  art. I, sec. • 19 o f  tha A l a s k a  
C o n s t i t u t i o n  w i l l  b e  osvancad t o  raads

SE C T I O N  19. R I G H T  T O  X S S P  AMt) B E A R  A R K S . T h n
[A W E L L - R E G U L A T E D  M I L I T I A  2 E I M  N E C E S S A R Y  TO T a d  
S E C U R I T Y  OF A  FREE S T A T E ,  THE, r i g h t  o f  e a c h  
c i t i z e n  of the 3tata {THE PEOPLE] t o  Jcaop a n d
bear a r m s  for lawful d a f a n s o  o f  aalf , family,

• proparty , anc tna a t a t a  a n d  t o r  l a w f u l  h u n t m g T  
r i c r a a u l o n , and o t h e r  l a w f u l  u u m o c o a  . s h a l l  n o t  
ba infringed. by a stata o r  by a b o r o u g h  or cltv 
of the s t a t a .

•   * • • •
.We a r e  c o n c e r n e d 1 t h a t  tho * l a n g u a g e  p r e s e n t l y

’ c o n t a i n e d  in S . J . R  39 m i g h t  a l l o w  l a t o r  c o n s t i t u t i o n a l  • 
c h a l l o n g e  to s o n s  e x i s t i n g  stats s t a t utes. P r a a a n t  law, for 
e x a m p l e ,  p r o h i b i t s  a c o n v i c t e d  f o l o n  f r o m  p c a a a o s i n g  a 
c o n c a a l a b l e  firaarm, p r o h ibits  p o s s e s s i o n  o f  c a r t a i n  w e a p o n s  
such aa b o m b s , h a n d  gren ades, s i l e n c e r s ,  a n d  s a w e d - o f f  shat 
guns, prohibits p o s s e s s i o n  of a f i r a a m  w h i l a  i n t o x i c a t a d ,  or 
tha discharge of a f i r e a r m  from, on, or a c r o s s  a highway, tha 
c a r r y i n g  of a c c n c e a l i d  weapon, poasciasion of a l o a d a d  f i r a a m  
c n  licen sed p r e m i s e s ,  o r  p o s s e s s i o n  of a f i r a a m  b y  a m i n e r
w i t h o u t  parantal c o n sent. (See. A S  1 1 , 5 1 , 2 0 0 - . 2 2 0 . )

* • • * *4 ( , ’ •
^  ^  «  4» «•; .4 m  *   ̂ 2 ■ ■ » — 0— ^ *  * ,» r
•  ■» «••• o - - * *  • w  ■ ■ ■■ .« y  v  U M M  w

f u n c t i o n  by c a r e f u l l y  r e g u l a t i n g  the p o s s e s s i o n  of a a p a c i a l l y  
d a n g e r o u s  weapons or w e a p o n s •c a r r i e d  in. an e s p e c i a l l y  d a n g e r o u s  
m a n n e r  or place. If the l e g i s l a t u r e  does- not i n t e n d  to r a n d a r
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a l l o w  r e a s o n a b l e  "regulation b y  l a v  -should . be t a d s  claar. Tha
p o s s i b i l i t y  that the l a n g u a g e  p r o p o s e d  i n  S . J . R .  3D c o u l d  b a
i n t e r p r a t e d  aa i n v a l i d a t i n g  a c m e  p o r t i o n s  of A l a s k a’3  p r o a o n t
.criminal coda i3 a" r e a l  one.' .' See,, f o r  e x a m p l e , .  s t a t e  v.
.K a s s l e r , 614. ?.2 d 94 (Ore.' 1930), a n d  State' v. D o l o a c o ,  632
P.2c oiO (Cra. 1934). * . . “

• . •• • . « • • • ,

•. .- ' W a  b e l i a v s  t h a t  # any- p o s s i b l e  -ambiguity' c o u l d  b o
e l i n i n a t a d  by the a d d i t i o n , 'at t h e  a n d  o f ' t h e  c u r r e n t  language, 
of tha p h r a a a  * except that., the t a n n e r  o f  k e e p i n g  and bqarir.g 
arms w a y  be r egul a t e d  b y  l a v .” T h i 3  s u g g e s t e d  l a n g u a g a  is 
ba s e d  upon s i milar p r o v i s i o n s  in the. c o n s t i t u t i o n s  o f  several 
Other states, i n c l u d i n g  F l o r i d a  (art. I, s e e . a) , G e o r g i a  (art. 
I, sec. 1), and Utah (art. I, sec. 6). T h a  a d d i t i o n  cf this 
clause w o u l d  make it c l e a r  that, a l t h o u g h  a c i t i z e n ' s  b asic
r ight to k e e p  and b e a r  a r m s  n a y  n o t  b a  infringed-, r e a s o n a b l e  
and a p p r o p r i a t e  r e g u l a t i o n  of the t a n n e r  in w h i c h  a r m s  are k e o c  
or b o r n e  (i.e., p o s s e s s i o n  b y  felons, b y  m i n o r a ,  in a bar, 
whila int oxicated, ate.) is n o t  a n  i n f r i n g e m e n t  on an 
i n d i v i d u a l ' s  c o n s t i t u t i o n a l  right. hr. R u p e  A n d r e w s ,  A l a s k a  
yield P e p r e s e n c a t i v e  for tha n a t i o n a l  R i f l a  A s s o c i a t i o n ,  h a 3  
in d i c a t e d  that his o r g a n i s a t i o n  w o u l d  n o t  o b j e c t  to the
inclusion of th'a a d d i t i o n a l  l a n g u a g e  in S.J.R. 39. I also  
Suggest t h a t  you c o n s i d e r  r e t a i n i n g  tha l a n g u a g e  in tha p r e s e n t  
c o n s t i t u t i o n a l  p r o v i s i o n  " t h a  p o o p l a , *  r a t h e r  than- c h a n g e  it to 
"aach c i t i z e n  of the s t a t e . w S t a t e  c o n s t i t u t i o n a l  p r e v i s i o n s  
have t r a d i t i o n a l l y  r e c o g n i z e d  t h a  o g u a l  r i g h t s  o f  all r o a i d o n t z  
of the atate, ragardlssa o f  t h o  r e s i d e n t ' 3  n a t i o n a l  origin.

A  c a r e f u l l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  tha 
p o s s i b i l i t y  that, s ho uld tho p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  
bg adopted", *a c r i minal d e f e n d a n t  W o u l d  l a t e r  ba able to a rgua 
that a c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  is u n c o n s t i t u t i o n a l  
bccaus* it viol ates hi3 r i g h t  to keep a n d  b e a r  arm3 u n d e r  art.
I, s e c • 19 of the stats c o n s t i t u t i o n .

Sincer e l y ,

3arold H. 3rcvn 
Attorney General

H h 2 jG A R i g b - 1 9  s
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F e b r u a r y  25, 1936

TO: M e m b e r s  of the S e n a t e  J u d i c i a r y  C o m m i t t e e

He: S en a t e  J o i n t  R e s o l u t i o n  No. 39

r
The p r o p o s e d  a m e n d m e n t  to A r t i c l e  I, S e c t i o n  19 of the S tat e 
C o n s t i t u t i o n  sec f o rt h in S e n a t e  J o i n t  R e s o l u t i o n  No. 39 co u ld , 
in its o r i g i n a l  form, p r e c l u d e  the r e g u l a t i o n  of c o n d u - t  w h i c h  
has t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  to be c r i m i n a l .  Of p a r t i c u l a r  
c o n c e r n  is the c l a u s e  b e g i n n i n g  on line 15 w h i c h  s p e c i f i e s  
" . . . p e r s o n a l  d e f e n s e  and for  the d e f e n s e  cf famil y, p r o p e r t y , , . " .  
T h i s  prov is ion c o u ld  be read  to invai idate all e x i s t i n g  st ate  and 
m u n i c i p a l  laws g o v e r n i n g  the u s e  of f i r e a r m s  for s e l f - d e f e n s e  and 
the d e f e n s e  of p r o p e r t y .  H i s t o r i c a l l y ,  the r i g h t  to use f i r e a r m s  
to p r o t e c t  self, fa mi ly,  an d p r o p e r t y  has be e n c u r t a i l e d .  The  
a m e n d m e n t  in its p r e s e n t  f o r m  w o u l d  cast  d o u b t  on the v i a b i l i t y  
of c o n t i n u e d  r e g u l a t i o n  of s u c h  items.

The am en d m e n t ,  in its p r e s e n t  form, w o u l d  a l s o  ha ve  the l i k e l y  
a f f e c t  of n u l l i f y i n g  s t a te  and m u n i c i p a l i t i e s  laws r e g u l a t i n g  the 
p o s s e s s i o n  of fi re arm s.  T h i s  is b e c a u s e  of the d e l e t i o n  of p r o­
vi s i o n s  r e f e r e n c i n g  a " wel l r e g u l a t e d  m i l i t i a . f* H i s t o r i c a l l y ,  
the courts have  i n t e r p r e t e d  that p h r a s e  as c r e a t i n g  not a p e r­
son al right to b e a r  arms, b u t  r a t h e r  a r i g h t  of the s t a te  to 
m a i n t a i n  a m i l i t i a .  The d e l e t i o n  of that p h r a s e  w o u l d  c a s t  d o u b t  
on the v a l i d i t y  of all p r e v i o u s  c o u r t  d e c i s i o n s  p e r t a i n i n g  to the 
i n t e r p r e t a t i o n  of s e c t i o n  19, and a s i m i l a r  p r o v i s i o n  of the 
F ed era l C o n s t i t u t i o n .  W i t h  the d e l e t i o n  of that b o dy  of law, the 
p h r a s e  “shall not be i n f r i n g e d "  w o u l d  take on a w h o l e  new  
m ean ing . Thus, the s ta te  and l oc al  g o v e r n m e n t s  c o ul d lose the 
a b i l i t y  to r e g u l a t e  su ch  a c t i v i t i e s  as the c a r r y i n g  of c o n c e a l e d  
w e a p o n s  and the o b l i t e r a t i o n  of s e r i a l  n u m b e r s  on firearms.

The p r e v i s i o n  c ou ld e a s i l y  be a m e n d e d  so as to a f f i r m  the r ig ht  
of the ind iv id ua l  to own and p o s s e s s  f i r e a r m s  (as o p p o s e d  to the 
ri ght  of tho state to m a i n t a i n  a m i i i t i a )  w i t h o u t  p r e c l u d i n g  the 
L e g i s l a t u r e 13 a b i l i t y  to p r e s c r i b e  c e r t a i n  c o n d u c t  wi t h r e s p e c t
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to t he  u s e  a n d  p o s s e s s i o n  o f  d e a d l y  w e a p o n s .  F i r s t ,  I w o u l d  p r o ­

p o s e  a c h a n g e  to l i n e  15 w h e r e b y  t h e  t e r n  " p e r s o n a l "  w o u l d  be 

r e p l a c e d  b y  " l a w f u l "  a n d  t h e  p h r a s e  " a n d  f o r  t h e  d e f e n s e "  b e  

r e p l a c e d  b y  t h e  p h r a s e  “o f  s e l f " .  I n  a d d i t i o n ,  l i n e  17 3 h o u l d  b e  

c h a n g e d  b y  a d d i n g  l a n g u a g e  a f t e r  t h e  t e r m  " c i t y "  w h i c h  w o u l d  r e a d  

" . . . e x c e p t  t h a t  t h e  m a n n e r  in  w h i c h  a r m s  a r e  p o s s e s s e d  m a y  be 

s u b j e c t  to r e a s o n a b l e  r e g u l a t i o n s  d e s i g n e d  t o  p r o t e c t  t h e  p u b l i c  
s a f e t v " ,

I n  a d d i t i o n ,  if t h e  C o m m i t t e e ' s  i n t e n t  i s  m e r e l y  to  e s t a b l i s h  a 

p e r s o n a l  r i g h t  to t h e  o w n e r s h i p  a n d  p o s s e s s i o n  o f  f i r e a r m s  a n d  

n o t  to o v e r t u r n  e x i s t i n g  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s ,  t h e n  

s u c h  ’i n t e n t  s h o u l d  b e  p l a i n l y  s e t  f o r t h  i n  a p e r m a n e n t  r e p o r t  

t h a t  w i l l  s e r v e  in t h e  f u t u r e  to g u i d e  t h e  c o u r t s .  F u r t h e r m o r e , 

if tha a d d i t i o n a l  l a n g u a g e  I h a v e  s u g g e s t e d  is a d d e d  to t h e  

a m e n d m e n t ,  t h e  C o m m i t t e e  r e p o r t  s h o u l d  c l a r i f y  t h e  C o m m i t t e e ' s  

i n t e n t  b y  s p e c i f y i n g  t h a t  t h e  a b i l i t y  o f  a t a t e  a n d  l o c a l  g o v e r n ­

m e n t  to  i m p o s e  r e a s o n a b l e  r e g u l a t i o n s  o n  the p o s s e s s  ion o f  

f i r e a r m s  w o u l d  i n c l u d e  l a w s  c u r t a i l i n g  t h e  p o s s e s s i o n  of  c o n ­

c e a l e d  w e a p o n s  o r  w e a p o n s  t h a t  h a v e  a l t e r e d  i d e n t i f i c a t i o n  m a r k s ,  

b u t  w o u l d  n o t  i n c l u d e  t h e  r i g h t  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  

to e n a c t  a n  o u t r i g h t  b a n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  a r m s .

V e r y  t r u l y  y o u r s ,

D E P A R T M E N T  O F  L A W

J e r r y  W e r t t b a u g h e r  

M u n i c i p a l  A t t o r n e y

J W • g m 1
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D e a r  S e n a t o r  Rodey:

Th e  D e p a r t m e n t  of  L a w  has c o m p l e t e d  a p r e l i m i n a r y  anal 
ys i s  of  S e n a t e  J o i n t  R e s o l u t i o n  28 r e g a r d i n g  the p r o p o s e d  a m e n d­
me n t  to the A l a s k a  C o n s t i t u t i o n  p e r t a i n i n g  to the r i g h t  o f  a 
p e r s o n  to k e e p  a n d  b e a r  arms.

Y o u  m a y  w i s h  to c o n s i d e r  i n s e r t i n g  the w o r d  " l a w f u l "  
a f t e r  the t e r m  " for" a n d  b e f o r e  the w o r d  " d e f e n s e " .  W i t h  this 
ins e r t i o n ,  the n e w  c o n s t i t u t i o n a l  c l a u s e  w o u l d  r e a d  as follows:

T h e  r i g h t  o f  a p e r s o n  to k e e p  a n d  b e a r  arms for 
|i l a w f u l  d e f e n s e  o f  self, h o m e  a n d  p r o p e r t y ,  or
|l for l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  use, or for
S o t h e r  l a w f u l  p u r p o s e s  s h a l l  n o t  b e  i n f r i n g e d .

I b e l i e v e  it w o u l d  be  w i s e  to m a k e  e x p l i c i t  t h a t  the 
^Cons t i t u t i o n  p r o v i d e s  f o r _ l a w f u l _ a c t i v i t i e s , w h i c h  o f  c o u r s e  are 
e s t a b T T s E e 3 " b y - "fhe' legi s l a t u r e .  In the a b s e n c e  of the t e r n  
"lawf u l " ,  I c a n  e n v i s i o n  a s i t u a t i o n  w h e r e  p e r s o n s  a t t e m p t  to use 
the c o n s t i t u t i o n a l  l a n g u a g e  as a d e f e n s e  to b e h a v i o r  w h i c h  

| o r d i n a r i l y  w o u l d  c o n s t i t u t e  a v i o l a t i o n  o f  the A l a s k a  c r i m i n a l
statutes. Also, I ' m  n o t  s u r e  the e x p l i c i t  m e n t i o n  o f  lawftil 
h unting, r e c r e a t i o n a l  u s e  a n d  o t h e r  s p e c i f i c  a c t i v i t i e s  is 
n e c e s s a r y  to in s u r e  that i n d i v i d u a l s  h a v e  a g u a r a n t e e d  r i g h t  to 
k e e p  a n d  b e a r  arms, h o w e v e r ,  I r e a l i z e  this l a n g u a g e  m a y  be  r e­
a s s u r i n g  to c e r t a i n  g r o u p s  w i t h i n . o u r  state.

,, Y o u  m a y  w i s h  to r e v i e w  the l a n g u a g e  in o t h e r  s t a t e
X  C o n s t i t u t i o n s  w h i c h  r e l a t e s  d i r e c t l y  to the r i g h t  to k e e p  a n d

I b e a r  arms. In m a n y  i n s t a n c e s  this r i g h t  is e x p l i c itly__char- 
1 a c t e r i z e d  as., an .indi v i d u a l ~ r i g h f  w i t h o u t l m e n t i o n i n g - s p e c i f r e a l l y  
w h a t  _constitutes~~appropriate u s e  b y  a n  i n d i v i d u a l  citizen. The

03-CS L H
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c o n s t i t u t i o n a l  c l a u s e s  r e l a t i n g  to arms 'from the t h i r t y - s e v e n  
s t a t e s  w h i c h  h a v e  s u c h  c o n s t i t u t i o n a l  l a n g u a g e  are as follows:

-pr C^Al a b a m a ^  T h a t  e v e r y  c i t i z e n  has a r i g h t  to b e a r  a r m s ^ >
in d e f e n s e  o F J T i m s e l f  a n d  the state. ALA. CONST, art I, §26.

A l a s k a :  A  w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to
the s e c u r i t y  of  a fr e e  state, the r i g h t  of  the p e o p l e  to k e e p  and 
b e a r  a r m s  s h a l l  n o t  be  i n f r i n g e d .  A L A S K A  CONST, art. I, § 19.

C ^ r i z o n a ^  T h e  r i g h t  of the i n d i v i d u a l  c i t i z e n  to b e a r  
a r m s  in d e f e n s e  of  h i m s e l f  o r  the S t a t e  s h a l l  n o t  be  impai r e d ,  
b ut n o t h i n g  in this s e c t i o n  s h a l l  b e  c o n s t r u e d  as a u t h o r i z i n g  
i n d i v i d u a l s  or c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or e m p l o y  an 
a r m e d  b o d y  o f  men. A R IZ. CONST, art. II, § 26.

A r k a n s a s :  T h e  c i t i z e n s  o f  this S t a t e  s h a l l  h a v e  the
r i g h t  to k e e p  a n d  b e a r  arms f o r  t h e i r  c o m m o n  defense. ARK.
CONST, art. II, § 5.

C o l o r a d o :  T h e  r i g h t  of  n o  p e r s o n  to k e e p  a n d  b e a r  arms
in d e f e n s e  o f  h i s  home, p e r s o n  a n d  p r o p e r t y ,  o r  in a i d  o f  the 
c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  b e  c a l l e d  in 
q u e s t i o n ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be  c o n s t r u e d  to 
j u s t i f y  the p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .  COLO. CONST, 
art. II, § 1 3 . ---------------------------------’

 C o n n e c t i c u t :  E v e r y  c i t i z e n  has a r i g h t  to b e a r  arms in
— d e f e n s e  o f  h i m s e l f  a n d  the state. CONN. CONST, art. I, § 15.

F l o r i d a :  T h e  r i g h t  of the p e o p l e  to k e e p  a n d  b e a r  arms
in defense of t h e m s e l v e s  a n d  o f  the l a w f u l  a u t h o r i t y  o f  the s t a t e  
s h a l l  n o t  b e  i n f r i n g e d ,  e x c e p t  th a t  the m a n n e r  of b e a r i n g  arms 
m a y  b e  r e g u l a t e d  b y  l a w . FLA. CONST, art. I, § 8.

Ge o r g i a :  T h e  r i g h t  of the p e o p l e  to k e e p  a n d  b e a r
arms, s h a l l  n o t  b e  i n f r i n g e d ,  b u t  the G e n e r a l  A s s e m b l y  s h a l l  h a v e  
p o w e r  to p r e s c r i b e  the m a n n e r  in w h i c h  arms m a y  be borne. GA. 
CONST, a r t  I, § 1.

Hawa i i :  A  (wellT^regulated m i l i t i X \ b e i n g  n e c e s s a r y  to 
the s e c u r i t y  o f  a free s t a t e ] t h e  r i g h t ' o f  the p e o p l e  to k e e p  a n d  
b e a r  arms s h a l l  n o t  b e  i n f r i n g e d .  H A W A I I  CONST, art I, § 15.

Idaho: T h e  p e o p l e  h a v e  the r i g h t  to ke e p  a n d  b e a r
arms, w h i c h  r i g h t  s h a l l  n o t  b e  a b r i d g e d ;  b u t  this p r o v i s i o n  s h a l l  
no t  p r e v e n t  the p a s s a g e  o f  laws to g o v e r n  the c a r r y i n g  of  w e a p o n s  
c o n c e a l e d  on  the p e r s o n  n o r  p r e v e n t  p a s s a g e  of  l e g i s l a t i o n
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p r o v i d i n g  m i n i m u m  s e n t e n c e s  for c r i m e s  c o m m i t t e d  w h i l e  in 
p o s s e s s i o n  o f  a firearm, n o r  p r e v e n t  the p a s s a g e  of l e g i s l a t i o n  
p r o v i d i n g  p e n a l t i e s  for the p o s s e s s i o n  o f  f i r e a r m s  b y  a c o n v i c t e d  
felon, n o r  p r e v e n t  the p a s s a g e  of  a n y  l e g i s l a t i o n  p u n i s h i n g  the 
u s e  of a f i rearm. No law s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  on the o w n e r s h i p  or p o s s e s s i o n  of firearms, 
e x c e p t  t h o s e  a c t u a l l y  u s e d  in the c o m m i s s i o n  of  a felony. I D AHO 
CONST, art. I, § 11.

I llin o i s :  S u b j e c t  o n l y  to the p o l i c e  power, the r i g h t
of the i n d i v i d u a l  c i t i z e n  to k e e p  a n d  b e a r  ar m s  s h a l l  n o t  be 
i n f r i n g e d .  ILL. CONST, art. I, § 22.

—   I n diana: T h e  p e o p l e  s h a l l  h a v e  a r i g h t  to b e a r  arms,
for the d e f e n s e  o f  tfiemselves a n d  the S t a t e . IND. CONST! art I ,
§ 32.

K a n s a s :  T h e  p e o p l e  h a v e  the r i g h t  to b e a r  arms for
t h e i r  d e f e n s e  a n d  secur i t y ;  b u t  s t a n d i n g  a r m i e s ,  in ti m e  of 
peace, a r e  d a n g e r o u s  to liberty, a n d  s h a l l  n o t  b e  t o l e r a t e d ,  a n d  
the m i l i t a r y  s h a l l  be in s t r i c t  s u b o r d i n a t i o n  to the c i v i l  power. 
KAN. C O N ST., B i l l  of R i g h t s ,  § 4.

K e n t u c k y :  A l l  m e n  are, b y  n a t u r e ,  fr e e  a n d  equal, a n d
h a v e  c e r t a i n  i n h e r e n t  a n d  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  m a y  be 
r e c k o n e d :  ...The r i g h t  to b e a r  ar m s  i n  d e f e n s e  o f  t h e m s e l v e s  and
of the State, s u b j e c t  to the p o w e r  o f  the G e n e r a l  A s s e m b l y  to 
e n a c t  laws to p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  concealed' -^ a p o n s .
KY. CONST. § 1.

L o u i s i a n a :  T h e  r i g h t  o f  e a c h  c i t i z e n  to k e e p  a n d  b e a r
arms s h a l l  not be a b r i d g e d ,  b u t  this p r o v i s i o n  s h a l l  n o t  p r e v e n t  
the p a s s a g e  of laws to p r o h i b i t  the c a r r y i n g  of  w e a p o n s  c o n c e a l e d  
o n  the p e r son. LA. CONST, art. I, § 4.

Maine: E v e r y  c i t i z e n  h a s  the r i g h t  to k e e p  a n d  b e a r
arms for the c o m m o n  defense; a n d  this r i g h t  s h a l l  n e v e r  be 
q u e s t i o n e d .  ME. CONST, artl, § 16.

M a s s a c h u s e t t s :  The p e o p l e  h a v e  a. r i g h t  to k e e p  and
b e a r  arms for the c o m m o n  defence. A n d  as, in t imes of peace, 
a r m i e s  are d a n g e r o u s  to liberty, t h e y  o u g h t  n o t  to be. m a i n t a i n e d  
w i t h o u t  the c o n s e n t  of the l e g i s l a t u r e ;  a n d  the m i l i t a r y  p o w e r  
s hall a l w a y s  be h e l d  in an e x a c t  s u b o r d i n a t i o n  to the civil 
a u t h o r i t y ,  a n d  be g o v e r n e d  b y  it. MASS. CONST, pt. 1, art. 17.

M i c h i g a n :  E v e r y  p e r s o n  h a s  a r i g h t  to k e e p  and b e a r
arms for the d e f e n s e  of h i m s e l f  a n d  the state. MICH. CONST, 
art I, § 6.
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M i s s i s s i p p i :  T h e  r i g h t  of eve'ry c i t i z e n  to k e e p  and
b e a r  arms in d e f e n s e  of his home, person, or p r o p e r t y ,  o r  in a i d
of the c i v i l  p o w e r  w h e r e  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  be 
c a l l e d  q u e s t i o n ,  b u t  the l e g i s l a t u r e  m a y  r e g u l a t e  o r  f o r b i d  
c a r r y i n g  c o n c e a l e d  w e a p o n s .  MISS. CONST, art. Ill, § 12.

M i s s o u r i :  T h a t  the r i g h t  o f  e v e r y  c i t i z e n  to k e e p  a n d
b e a r  arms i n  d e f e n s e  of  his home, p e r s o n  a n d  p r o p e r t y ,  o r  w h e n
l a w f u l l y  s u m m o n e d  in a i d  of  the c i v i l  pow e r ,  s h a l l  n o t  be
q u e s t i o n e d ;  but this s h a l l  n o t  j u s t i f y  the w e a r i n g  o f  c o n c e a l e d  
w e a p o n s .  MO. CONST, art I, § 23.

M o n t a n a :  T h e  r i g h t  o f  a n y  p e r s o n  to k e e j  or  b e a r  arms
in d e f e n s e  of  h i s  o w n  home, p e r s o n ,  a n d  p r o p e r t y ,  or in a i d  of 
the c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  
c a l l e d  in q u e s t i o n ,  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  h e l d  to 
p e r m i t  the c a r r y i n g  of c o n c e a l e d  w e a p o n s .  M O N T .  CONST, a r t  II, § 
12.

N e w  M e x i c o :  No l a w  s h a l l  a b r i d g e  the r i g h t  o f  the
c i t i z e n  to k e e p  a n d  b e a r  arms for s e c u r i t y  a n d  de f e n s e ,  for 
l a w f u l  h u n t i n g  a n d  r e c r e a t i o n  u s e  a n d  f o r  o t h e r  l a w f u l  p u r p o s e s ,  
b u t  n o t h i n g  h e r e i n  s h a l l  b e  h e l d  to p e r m i t  t h e  c a r r y i n g  of
c o n c e a l e d  w e a p o n s .  N.M. CONST, art. II, § 6.

N o r t h  C a r o l i n a :  A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g
n e c e s s a r y  to the s e c u r i t y  of  a f r e e  State, the r i g h t  of the 
p e o p l e  to k e e p  a n d  b e a r  arms s h a l l  n o t  be  i n f r i n g e d ;  and, as 
s t a n d i n g  a r m i e s  in time o f  p e a c e  are d a n g e r o u s  to liberty, t h e y  
s h a l l  n o t  be m a i n t a i n e d ,  a n d  t h e  m i l i t a r y  s h a l l  b e  k e p t  u n d e r  
s t r i c t  s u b o r d i n a t i o n  to, a n d  g o v e r n e d  by, the c i v i l  power.
N o t h i n g  h e r e i n  s h a l l  j u s t i f y  the p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  
w e a p o n s ,  or  p r e v e n t  the G e n e r a l  A s s e m b l y  f r o m  e n a c t i n g  p e n a l  
s t a t u t e s  a g a i n s t  th a t  p r a c t i c e .  N.C. CONST, art. I, § 30.

Ohio: T h e  p r o p l e  h a v e  the r i g h t  to b e a r  arms for t h e i r
d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m ies, in t i m e  of  peace, are
d a n g e r o u s  to l i berty, a n d  s h a l l  n o t  be  k e p t  up; a n d  the m i l i t a r y  
s hall be in s t r i c t  s u b o r d i n a t i o n  to the c i v i l  power. O H I O  CONST, 
a rt I, § 4.

O k l a h o m a :  T h e  r i g h t  of  a c i t i z e n  to k e e p  a n d  b e a r  arms
in d e f e n s e  o f  his home, p e r son, or p r o p e r t y ,  or in a i d  of the 
c i v i l  power, w h e n  t h e r e u n t o  l e g a l l y  s u m m o n e d ,  s h a l l  n e v e r  be 
p r o h i b i t e d ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  the 
L e g i s l a t u r e  f r o m  r e g u l a t i n g  the c a r r y i n g  of w e a p o n s .  OKLA.
CONST, art. II, § 26.
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Oregon: The p e o p l e  s h a l l  h a v e  the r i g h t  to b e a r  arms
for the d e f e n s e  of  t h e m s e l v e s ,  a n d  the State, but the M i l i t a r y  
s h all be k e p t  in s t r i c t  s u b o r d i n a t i o n  to the c i v i l  power. OR. 
CONST, art. I, § 27.

P e n n s y l v a n i a :  T h e  r i g h t  o f  the c i t i z e n s  to b e a r  arms
in d e f e n c e  o f  t h e m s e l v e s  a n d  the S t a t e  s h a l l  n o t  be q u e s t i o n e d .  
PA. CONST, art. I, § 22.

S o u t h  C a r o l i n a :  A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g
n e c e s s a r y  to the s e c u r i t y  of a free State, the r i g h t  of the 
p e o p l e  to k e e p  a n d  b e a r  ar m s  s h a l l  n o t  be  i n f r i n g e d .  As, in 
times o f  peace, a r m i e s  are d a n g e r o u s  to l i berty, they s h a l l  n o t  
b e  m a i n t a i n e d  w i t h o u t  the c o n s e n t  o f  the G e n e r a l  A s s e m b l y .  The 
m i l i t a r y  p o w e r  of the S t a t e  s h a l l  a l w a y s  b e  h e l d  in s u b o r d i n a t i o n  
to the c i v i l  a u t h o r i t y  a n d  be  g o v e r n e d  b y  it. No s o l d i e r  s h a l l  
in time o f  p e a c e  be  q u a r t e r e d  in a n y  h o u s e  w i t h o u t  the c o n s e n t  of 
the o w n e r  n o t  in time o f  w a r  b u t  in the m a n n e r  p r e s c r i b e d  b y  law.
S.C. CONST, art I, § 20.

S o u t h  Dakota: T h e  r i g h t  o f  the c i t i z e n s  to b e a r  arms
in d e f e n s e  of  t h e m s e l v e s  a n d  the s t a t e  s h a l l  n o t  be denied. S.D. 
CONST, art. VI, § 24.

T e n n e s s e e :  T h a t  the c i t i z e n s  of this S t a t e  h a v e  a
r i g h t  to k e e p  a n d  to b e a r  arms for t h e i r  c o m m o n  defense; b u t  the 
L e g i s l a t u r e  s h a l l  h a v e  power, b y  law, to r e g u l a t e  the w e a r i n g  of 
arms w i t h  a v i e w  to p r e v e n t  crime. TENN. CONST, art. I, § 26.

Texas: E v e r y  c i t i z e n  s h a l l  h a v e  the r i g h t  to k e e p  and
b e a r  arms in the l a w f u l  d e f e n c e  of h i m s e l f  or the State; b u t  the 
L e g i s l a t u r e  s h a l l  have power, b y  law, to r e g u l a t e  the w e a r i n g  of 
arms, w i t h  a v i e w  to p r e v e n t  crime. TEX. CONST, art. I, § 23.

Utah: The p e o p l e  h a v e  the r i g h t  to b e a r  arms for t h e i r
s e c u r i t y  a n d  de f e n s e ,  b u t  the L e g i s l a t u r e  m a y  r e g u l a t e  the 
e x e r c i s e  of  this r i g h t  b y  law. U T A H  CONST, art. I, § 6.

Ver m o n t :  T h a t  the p e o p l e  h a v e  a r i g h t  to b e a r  arms for
the d e f e n c e  of  t h e m s e l v e s  a n d  the S t a t e - a n d  as s t a n d i n g  a r m i e s  in 
time of  p e a c e  are d a n g e r o u s  to l i berty, t h e y  o u g h t  n o t  to be k e p t  
up; and that the m i l i t a r y  s h o u l d  b k e p t  u n d e r  st r i c t  
s u b o r d i n a t i o n  to a n d  g o v e r n e d  b y  the c i v i l  power. VT. CONST, ch. 
1, art. 16.

V i r g i n i a :  T h a t  a w e l l  r e g u l a t e d  m i l i t i a ,  c o m p o s e d  of
the b o d y  o f  the people, t r a i n e d  to arms, is the proper, n a t u r a l ,  
an d  safe d e f e n s e  o f  a free state, t h e r e f o r e ,  the r i g h t  of the
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p e o p l e  to k e e p  a n d  b e a r  arras s h a l l  n o t  be  inf r i n g e d ;  that 
s t a n d i n g  a r m ies, in time o f  peace, s h o u l d  be a v o i d e d  as d a n g e r o u s  
to liberty; a n d  th a t  all c a ses the m i l i t a r y  s h o u l d  b e  u n d e r  
s t r i c t  s u b o r d i n a t i o n  to, a n d  g o v e r n e d  by, the c ivil power. VA. 
CONST, art. I, § 13.

W a s h i n g t o n :  T h e  r i g h t  o f  the i n d i v i d u a l  c i t i z e n  to
b e a r  arras in d e f e n s e  of h i m s e l f ,  o r  the state, s h a l l  n o t  be  
i m p a ired, b u t  n o t h i n g  in this s e c t i o n  s h a l l  b e  c o n s t r u e d  as 
a u t h o r i z i n g  i n d i v i d u a l s  or  c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or 
e m p l o y  an a r m e d  b o d y  of men. WASH. CONST, art. I, § 2b.

W y o m i n g :  T h e  r i g h t  of  c i t i z e n s  to b e a r  arms in d e f e n s e
of t h e m s e l v e s  and o f  the s t a t e  s h a l l  n o t  be denied. WYO. CONST, 
art I, § 24.

In a d d i t i o n ,  t h i r t e e n  s t a t e s  do n o t  h a v e  e x p r e s s  
c o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t e d  to the r i g h t  to k e e p  a n d  b e a r  
a r m s .

I w o u l d  be h a p p y  to d i s c u s s  this m a t t e r  w i t h  y o u  in 
m o r e  detail.

N o r m a n  C. G o r s u c h  
A t t o r n e y  G e n e r a l

N C G : m l

D i s t r i b u t i o n  of
i d e n t i c a l  letter: The H o n o r a b l e  J a l m a r  M. K e r t t u l a

A l a s k a  S t a t e  S e n a t e

The H o n o r a b l e  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t e

Th e  H o n o r a b l e  D o n  B e n n e t t  
A l a s k a  S t a t e  S e n a t e
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Th e  M u n i c i p a l i t y  d o e s  no t o p p o s e  a c o n s t i t u t i o n a l  a m e n d m e n t  th at  
r e d e f i n e s  the " r i g h t  to b e a r  a r m s "  as a p e r s o n a l  r i g h t  v e s t e d  in 
e a c h  citizer. of the s t a t e .  We a r e  v e r y  c o n c e r n e d  h o w e v e r  w i t h  
the w a y  in w h i c h  the m e a s u r e  is n o w  d r a f t e d .  O u r  c o n c e r n s  ar e 
b a s e d  on the f a c t th at  the p r e s e n t  l a n g u a g e ,  q u i t e  a r g u a b l y ,  
w o u l d  no t p e r m i t  the s t a t e  .or a m u n i c i p a l i t y  to r e g u l a t e  e i t h e r  
the type o f  a r m s  p o s s e s s e d  o r  the m a n n e r  a n d  c i r c u m s t a n c e s  of 
p o s s e s s i o n .

W h i l e  tha v e r s i o n  p a s s e d  by the S e n a t e  c l a a r l y  a l l o w s  r e g u l a t i o n  
of the u s e  of a r m s ,  m a n y  e x i s t i n g  l a w s  d o  n o t  r e l a t e  to the 
s i m p l e  u s e  of a w e a p o n ,  b u t  r a t h e r  to i ts  f u n c t i o n  an d to the 
m a n n e r  a nd c i r c u m s t a n c e s  in w h i c h  it is p o s s e s s e d .  P u b l i c  s a f e t y  
c o n c e r n s  d e m a n d  t h a t  the s t a t e  l e g i s l a t u r e  a n d  l o c a l  a s s e m b l i e s  
be p e r m i t t e d  to b a n  c e r t a i n  t y p e s  of a r m s  s u c h  as b o m b s ,  h a n d  
g r e n a d e s ,  m a c h i n e  g u n s ,  s i l e n c e r s ,  s a w e d - o f f  s h o t g u n s  a n d  b u l l e t s  
d e s i g n e d  to p i e r c e  p r o t e c t i v e  d e v i c e s  w o r n  by l a w  e n f o r c e m e n t  
o f f i c i a l s .  We b e l i e v e  l i k e w i s e  t h a t  the c o n s t i t u t i o n  s h o u l d  p e r ­
m i t  the L e g i s l a t u r e  to b a r  the p o s s e s s i o n  of a r m s  b y  c e r t a i n  
c l a s s e s  of c o n v i c t e d  c r i m i n a l s ,  i n t o x i c a t e d  o r  m e n t a l l y  d i s t u r b e d
p e r s o n s .  F i n a l l y  we fee l it is e s s e n t i a l  to c o n t r o l  the c i r­
c u m s t a n c e s  in w h i c h  o t h e r w i s e  l a w f u l  w e a p o n s  a r e  p o s s e s s e d  by
l i m i t i n g  the c a r r y i n g  of c o n c e a l e d  w e a p o n s ,  the p o s s e s s i o n  of 
l o a d e d  f i r e a r m s  o n  l i c e n s e d  p r e m i s e s ,  the p o s s e s s i o n  of a f i r e a r m  
by a m i n o r  w i t h o u t  p a r e n t a l  c o n s e n t ,  e t  c e t e r a .  We  r e i t e r a t e  the 
p o s i t i o n  t a k e n  by A t t o r n e y  G e n e r a l  H a r o l d  B r o w n  in hi s  M a r c h  26, 
1936 l e t t e r  r e g a r d i n g  S J R  39:

T h e s e  s t a t u t e s  [t hat w o u l d  be i n v a l i d a t e d  by 
S J R  39] s e r v e  an i m p o r t a n t  p u b l i c  s a f e t y  f u n c­
t i o n  by c a r e f u l l y  r e g u l a t i n g  the p o s s e s s i o n  of 
e s p e c i a l l y  d a n g e r o u s  w e a p o n s  o r  w e a p o n s

m
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carried in an e specially d a n g e r o u s  manner or
place. If the legislature does not intend to
render these statutes un enfo r c e a b l e ,  nor to 
foreclose a future legisla ture from adopting 
similar  provis i o n s  (prohibiting possession of 
loaded firearms in a c h u r c h  or on school
grounds for example), then the legislatures 
intent to c ontinue to allow a reasonab le r e g u­
lation by law should be m a d e  clear.

The clarity of intent referred to by the A t t o r n e y  General must be 
embodied in the mea sure itself. O t h e r w i s e  both State and
Municipal p rosec utors will face a flurry of legal challenges by 
those charged with w e a p o n s - r e l a t e d  offenses.

In conclusion, we urge that if the c d m m i t t e e  dees not intend to 
invalidate existing statutes and o r d i n a n c e s  regulating the type
of arms that m a y  be possessed, and tha circumstances of
possession, then it m u s t  embody this intent clearly within the
a mendment that is o f f ered to the voters for ratification.

Jorcr-j Vierrtzcaug/veir" Brian Porter, Chier
^Municipal A t t or ney A n c h o r a g e  Police Department
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S T A T E  o f Oregon, Petitioner 
on Review.

Robert Dowlut. Washington. D.C.. and 
Steven L. Krasik, Salem, filed a brief ami­
cus curiae for Nat. Rifle A ss’n.
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Joseph Lu n a  D E L G A D O .  
Respondent on Review.

T C  CRS3-9-16, C A  A309G2, S C  S31059.

Supreme Court o f Oregon,
In Banc.

Argued and Submitted Nov. 6, 1984. 

Decided Dec. 28, 1984.

Defendant was convicted in the Dis­
trict Court, Polk County, W alter W. Foster, 
J., o f unlawful possession o f a stabbing 
weapon, and he appealed. Th e  Court of 
Appeals, 69 Or.App. 254, G84 P.2d 630, 
reversed, and appeal was taken. The  Su ­
preme Court, Lent, J., held that defend­
ant’s ̂ constitutional right to bear arms was 
violated by prohibition ofH'nere^pSskession 
and mere carrying o f (i switchblade) Itnife.

Decision o f the CotJrt-^f-Appeals af­
firmed.

Weapons 0=1
Defendant’s constitutional right to 

bear arms was violated by prohibition o f 
mere possession and mere carrying o f a 
switchblade knife. Const. Art. 1, § 27; 
O R S  166.510, 166.510(1).

Robert W. Muir, Asst. A tty. Gen., Salem, 
argued the cause for petitioner on review. 
With him on the briefs were Dave Frohn- 
mayer, A tty. Gen., James E. Mountain, Jr., 
Sol. Gen., and Lynn  Torno, Certified Law  
Student.

Susan M. Garrett, Salem, argued the 
cause and filed briefs for respondent on 
review.

1. The defendant had also filed a motion to sup­
press the knife as evidence on the basis that it 
was obtained as a result o f an unlawful search

L E N T ,  Justice.

Th e  issue is whether O RS 166.510(1), in­
sofar as it prohibits the mere possession 
and mere carrying o f a switchblade knife, 
violates detendant s right to bear arms un­
der Article I, section 27, o f the Oregon 
Constitution^..We hold that in that respect 
the statute ,does>'io!ate defendants consti­
tutional right.

O R S  166.51 '\1) provides, in relevant part: 
" * * * [ / !  Jny person who manufac­

tures, causes to be manufactured, sells, 
keeps for sale, offers, gives, loans, car­
ries nr possesses n/i instrument or 
weapon having n blade which projects 
or swings into position by force of a 
spring or other device and commonly 
known as a switch-blade knife or an 
instrument or weapon commonly known 
as a blackjack, slung shot, sandclub, 
sandbag, sap glove or metal knuckles, cr 
who carries a dirk, dagger or stiletto 
com mits a Class A misdemeanor." (Em- 
phttsia added)

Article I, section 27, o f the Oregon Con­
stitution provides:

"The people shall have t he .eight. Jo_ 
• bettrltrntS; for the defence of themselves, 
and the State * * * [J"

The accusatory instrument charged that 
defendant "did unlawfully possess and 
carry" a weapon commonly known as a 
switch-blade knife in violation of O RS 166.- 
510. Defendant demurred to the accusato­
ry instrument on the ground that the^iab 
ute was overbroad as impinging on the 
right guaranteed to him under Article I. 
section 27, o f the Oregon Constitution.
The trial court overruled the demurrer.1

Trial then proceeded on the basis of facts 
stipulated to be the same as those found by 
the trial court in the hearing on the motion

and seizure. The trial court's denial of that 
motion was not assigned as error.

J
ivf
‘..5
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to suppress mentioned in footnote 1, supra. 
Those facts are as follows.

On October 3, 1983, defendant was walk­
ing with a companion on a public street. 
The two appeared disorderly to an officer 
nearby, and when defendant reached up as 
he passed a street sign and tapped or 
struck it with his hand, the officer con­
fronted both individuals and conducted a 
patdown search. Defendant was found 

with a switch-blade knife in his back pock­
et. Defendant told the arresting officer 
that he carried the knife "for protection” 
(defendant evidently feared attack by a 
jealous rival for his present girl friend).2

Defendant moved for judgment of ac­
quittal, which was denied. The trial court 
then found defendant guilty and eventually 
sentenced defendant to ja il "suspended on 
the condition" that defendant meet certain 
terms of probation.

Defendant appealed, assigning as error 
the trial court’s  overruling of his demurrer 
and denial of his motion for judgment of 
acquittal. The Court of Appeals, 69 Or. 
App. 254, 684 P.2d 630, per curiam, re­
versed on the basis of our decisions in 
State v. Blocker, 291 Or. 255, 630 P.2d 824 
(1981), and State r. Kessler, 289 Or. 359, 
614 P.2d 94 (1980). VVe allowed review to 
determine whether a switch-blade knife is 
within the constitutional guarantee. 298 
Or. 37, 688 P.2d 845 (1984).

In State v. Kessler, supra, this court for 
the first time considered the scope of Arti­
cle I, section 27. There, following the dis­
covery by police officers of two billy clubs 
in his apartment, defendant was charged 
with the possession of./bilb/cTulls in viola­
tion of ORS 166.510(1), the same statute at 
issue in the case at bar. On appeal defend­
ant argued that the statute violated Article

2. Wc have in mind that defendant's principal 
argument is that, insofar as this charge o f crimi­
nal conduct is concerned, the statute is over­
broad in proscribing conduct in which he has a 
state constitutional right to engage. Ordinarily, 
we would have no reason to go beyond the facts 
described in the accusatory instrumci I to re­
solve whether error was committed in ovcrrul-

I, section 27, of the Oregon Constitution. 
The Court of Appeals held that ORS 166.- 
510(1) was within the reasonable exercise 
of what the court called the state’s  "police 
power” to control crime. 43 Or.App. 303, 
307, 602 P.2d 1096, 1097 (1979). We re­
versed.

In Kessler, we examined the historical 
roots of Article I, section 27. We conclud­
ed that the drafters of Oregon's constitu­
tion did not wish to limit the right to beaF~ 
arms to~a citizen militia, but rather intend­
ed that the private citizen also have the 
right to "possess certain arms for the de-~ 
fense of person and property." 289 Or. at 
"371, 614 P,2d at 9S. “

Our analysis in Kessler of the meaning 
of the term "arm s” is central to the case at 
bar and so merits a further discussion. We 
reasoned that because settlers during the 
revolutionary era used many of the same 
weapons for both personal and military de­
fense, the term "arms," as contemplated by 
the constitutional framers, was not limited 
to firearms but included those hand-carried 
weapons commonly used for personal de­
fense. 289 Or. at 368, 614 P.2d at 98. 
Thus, the term “arms" "includes weapons 
commonly used for either purpose, even if 
a particular weapon is unlikely to be used 
as a militia weapon." 289 Or. at 369, 614 
P.2d at 98. On the basis of this historical 
examination, we held that the possession of 
a billy club was constitutionally protected:-

ur. o i l2d 610 (Or. 1984)

"Our historical analysis of Article I, 
section 27, indicates that the drafters 
intended ‘arms’ to include the hand-car­
ried weapons commonly used by individu­
als for personal defense. The club is an 
effective, hand-carried weapon which 
cannot logically be excluded from this 
term."

ing defendant's demurrer. In this case, how­
ever, a factual record was developed, and the 
defendant also assigned as error the denial o f 
his motion fo r judgment o f acquittal. The facts J 
arc recounted to show that there is no evidence 

• to support any possible charge o l an illegal ] 
intent to use the weapon o r atxiJlegal use of the I 
weapon.   "
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289 Or. a t  372, 614 P.2cl a t  100.®

Tin* s ta te  a r g u e s  th a t a sw itch -b lad e  is 
not a w eapon  "com m only u sed  fo r  p ersonal 
d e fe n se ,” and is th erefo re  not an "arm "  
w ith in  th e  m ea n in g  o f  the O regon  C on stitu ­
tion. I t  in s is ts  th a t th e  sw itch -b lad e  is an  
o ffe n s iv e  w eapon  u sed  prim arily  by crim i­
n a ls. In su p p o rt o f  th is a r g u m e n t w e  are  
referred  to  v a r io u s au th o rities , e sp ec ia lly  
th e  F ed era l A n ti-S w itch b lade A ct, l o  U SC  
§§ 1241-44  (Supp. IV, 1980), w hich is a im ed  
a t  proh ib iting  th e  introduction  o f  sw itc h ­
b lade k n iv es in to  in te rsta te  com m erce  b e­
c a u se  th ey  are " a lm o st e x c lu s iv e ly  the  
w eap on  o f  the th u g  and th e  d elin qu en t."  
S .R ep . N o . 1980, 85th  C ong., 2d S e s s .,  re­
printed  in 1958 U .S .C ode C ong. & A d .N e w s  
3435 , 3437.

W e note , first, th a t th a t m ateria l o f fe r s  
no m ore than  im p ressio n istic  o b serv a tio n s  
on th e  crim inal u se  o f  sw itch -b lad es. M ore  
im portantly , h ow ever, w e  a re  un persuad ed  
by th is d istin ction  w hich th e  s ta te  u r g e s  o f  
“ o ffen s iv e "  and " d efen siv e"  w eap on s. A ll 
hand-held  w ea p o n s n ecessa r ily  sh a re  both  
ch a ra cter istic s . A  kitchen  k n ife  can a s  e a s ­
ily  be ra ised  in a tta ck  as in d e fe n se . T he  
sp r in g  m echanism  d o es not, in sta n tly  a n d 1 
irrevocab ly , c o n v ert the ja ck k n ife  into  an  
“o ffe n s iv e ” w ea p o n .4 S im ilarly , th e  c lasp  
fe a tu re  o f  the com m on ja ck k n ife  d o es  not 
m ean th a t  it  is incapable o f  a g g r e s s iv e  and  
v io len t pu rp oses. It is  n o t th e  d e s ig n  o f  
th e  k n ife  bu t th e  u se  to  w hich it is  p u t th at  
d eterm in es its  “o ffen s iv e "  or " d efen siv e"  
character.

T h ere  are s ta tu te s  now  on th e  b ook s th a t  
concern  the m anner in w h ich  w ea p o n s are ■ 
carried , the in ten t w ith  w hich th ey  are  car­
ried, th e  u se  to w hich th e y  m ay n o t be put

3. One year later, in Stale v. Blacker, 291 Or, 255, 
259, 630 P.2d 824, 826 (1981), we held that the 
possession o f a billy club outside as well as 
inside the home is constitutionally protected?"

At one time the single-action, single-shot hand­
gun was carried by many men fo r defense. Did 
the development o f the double-action feature of 
the handgun or the addition o f the revolving 
cylinder which enabled one to fire the gun sev­
eral limes without pausing to reload, as a matter 
o f law, transform the handgun from a defensive

and the s ta tu s  o f  a person that resu lts in 
forb idd in g  his p o s se ss in g  a w eapon .

"This s ta te  has se v e ra l su ch  regula­
tory  s ta tu te s , w ith w hich w e  are not con­
cerned  in th is case: O R S 166.22011) pro­
h ib iting  p o sse ss io n  o f  a d a n g ero u s weap­
on w ith  in ten t to u se  su ch  w eapon unlaw­
fu lly  a g a in s t  another: O RS 166.210. pro­
h ib itin g  carry in g  certa in  w eap on s con- 
coaled  abou t one's person: OKS I(iti.2.'il). 
proh ib iting  carry in g  a n y  firearm  con­
cea led  upon the p erson  or w ithin  any 
veh icle  w ith o u t a lic en se  to do so." 
(F o o tn o te  om itted .)

S t a le  v. B lo c k e r , s u p ra ,  291 Or. a t 259- 
260, 630 P.2d at S26. See, a ls o ,  ORS 166.- 
270, w h ich  prohib its an ex co n v ic t from  pos­
s e s s in g  a  firearm  concea lab le  on"the per-, 
son , w hich th is court held n o T ’.to o ffen d \ 
A rtic le  I, sec tio n  27, o f  the O regon Consti-j 
tu tion  in S la t e  v. R o b in s o n ,  217 Or. 612. 
619, 343 P .2d 886 (1959).

T he appropriate inquiry in the case  at 
bar is w h eth er  a  kind o f  w eapon , a s  modi­
fied  b y  its m odern d esig n  and function , is 
o f  th e  so r t com m only u sed  by individuals 
fo r  p erson a l d e fe n se  d u rin g  e ith er  the revo- 

ary and p ost-revolu tionary  era,"’ or in
1 8 5 0 /  w h en  O regon 's  con stitu tion  was
adopted . J in particular, it m u st be deter- 

w h eth er  the d ra fters  w ould  have 
th e  w ord "arm s" to include the

m ined  
in tended
sw itch -b lad e  k n ife  a s  a  w eapon com m only  
u sed  by ind ividuals for s e l f  d e fen se . To 
a n sw e r  th a t qu estion  w e  m u st journey  
b r iefly  into th e  h istory  o f  kn ives. W e have 
reso rted  prim arily  to th ree  books by H. 
P eterso n  fo r  th a t history: A rm s and Arm­
ou r in Colonial A m erica. 1526 -1 7 8 3  (1956); 
A m erican  K nives (1958): D a g g e rs  anti 
F ig h tin g  K n ives o f  the W estern  World 
(1968). W hat w e have to sa y  g en era lly  in

weapon to an offensive weapon? Obviously, the 
gun, both before and after such changes, could 
be used for either defense or offense.

5. Article I, section 27, or the Oregon Constitu­
tion was taken verbatim from sections 32 and 
33 of the Indiana Constitution o f 1851. Indi­
ana’s bill o f rights liberally drew upon the stale 
constitutions o f Kentucky, Ohio, Tennessee, and 
'Pennsylvania, which were drafted between 1776 
and 1802. See State v. Kessler, 239 Or. 359, 365, 
614 P.2d 94, 95 (I9S0).

V*
£’

r

fe­

i ­st

P'ii

trV*
Ii
h.

I

m.



the next fe w  p a ragrap h s is draw n from  
those w orks.

The popularity  o f  the f ig h tin g  k n ife  h as  
had an u n ev en  h istory , ev en  to  today. 
During th e  R om an civ ilization  and for s e v ­
eral cen tu ries th erea fter , fo r  exam p le, the  
knife w a s little  app reciated  a s a  tool o f  
combat, bu t d u rin g  th e  V ik in g  P eriod o f  
the 9th and 10th cen tu r ie s  la rg e  kn ives  
(scram asax), u sed  fo r  gen era l p u rp oses a s  
well a s  fo r  w ar, w ere  popular a m o n g  the  
Northm en, G erm ans, F ranks and A nglo- 
Saxons. It w a s  d u rin g  the M iddle A g e s  
that the real f lo w e r in g  o f  the f ig h tin g  kn ife  
and d a g g e r  occurred . N e w  sh a p e s  a p ­
peared and th e  k n ife  becam e part o f  the  
standard d ress  fo r  all c la sse s:  from  the  
knights and their  m en-at-arm s a s  an a d ­
junct to the sw ord , to  th e  laborer and p e a s­
ant for  protection  and conven ien ce . D u r­
ing the 16th cen tu ry  th e  d a g g e r  cam e to be  
used by th e  ar isto cra cy , m ain ly  in conjunc­
tion w ith the sw ord , and  w a s  u sed  prim ari­
ly for com bat; indeed , du rin g  th e  early  
part o f  th a t cen tu ry  the tech n iq u e  o f  f ig h t­
ing w ith sw ord  and d a g g e r  d evelop ed , thu s  
giv in g  rise to the m odern sch o o l o f  kn ife  
fighting. T hrou gh  th e  16th and 17th cen- 
turi.o  k n iv es and d a g g e r s  dec lined  in im ­
portance and w ere  no lo n g e r  an im portant 
part o f  the daily  civ ilian  co stu m e.

In early  colon ial A m erica  the sw o rd  and  
d agger w ere  the m o st  com m on ly  used  
edged w eap on s. D u r in g  th e  A m erican  co­
lonial era  e v er y  co lo n is t hud a  k n ife . A s  
long a s a  m an w a s  required  to d efen d  his  
life, to obtain  or produce h is ow n  food  or to  
fashion artic les from  raw  m ater ia ls , a  k n ife  
w as a c o n sta n t n e c ess ity . A round 1650 
one form  o f  d a g g e r  popular in th e  co lon ies  
w as the " p lu g  b a yon et,"  so  ca lled  b eca u se  
it fit into the m u zzle  o f  a m u sk et. It w a s  
used both a s  a d a g g e r  or  a s a g en era l  
utility kn ife . O ther k n iv es b ecam e popular  
during the 17th and 18th cen tu r ies . T he  
Am erican fro n tiersm an  used  a  la rg e  k n ife  
to ward o f f  d a n g er  from  Indian a tta ck s  and  
to hunt and trap; a lo n g  w ith  th a t he car­
ried a sm a ller  k n ife , the b lade b e in g  three  
to four inch es lon g , in h is r ifle  bag .

STATE v.Cite « 692 PthD E L G A D O  Or.
J 610 (Or. 1934)

In th e  19th cen tu ry , d a g g e r s  rem ained  
popular, b u t in the w e s t  th e  ren ow n ed  B o w ­
ie k n ife  becam e the w eapon  favored  by the  
la w le ss  and law -abid ing a lik e. T ^ e se  w ere  
v io len t tim es, particu larly  from  th e  1820s  
through  th e  Civil W ar, w h en  a w eapon  
m igh t be needed  a t a  m om en t’s  notice. In 
resp o n se , " th e  w ell-equ ipped  g en tlem a n  
carried  a  p isto l in h is p ock et and a  k n ife  
ben eath  h is c o a tta ils .”

O f th e  m any va r ie tie s  o f  kn ives, none has  
been  a m ore c o n sta n t or endu rin g  com pan­
ion to m an than the p ocket k n ife . Sp eci­
m ens o f  fo ld in g  p ock et k n iv es have  been  
discovered  in R om an a rch eo log ica l s ite s ,  
ind ica tin g  th a t su ch  k n iv es w ere  popular a t  
le a s t  from  th e  f ir s t  cen tu ry  A .D . T hey  
have  been  m a n u fa ctu red  for  their  u tility  as  
both  in stru m en ts o f  labor and com bat. 
O ne o f  the m o st com m on o f  th e  sp ec ific  
nam ed kn ives is th e  jack k n ife , a  w ord o f  
un certa in  orig in , w h ich  w a s a la rg e  sin g le -  
bladed fo ld in g  kn ife , ra n g in g  in s iz e  from  
fo u r  to  se v e n  inches w h en  c lo sed . B y the  
ea r ly  1700s, w h en  t l r  ea ster n  seab oard  had  
becom e a  h ig h ly  s e tt le d  area  w ith  large  
to w n s and c it ie s  and re la tiv e ly  go o d  roads, 
m en norm ally  carried  a  fo ld in g  pocket 
kn ife . E ven  w h en  th ey  jo ined  the A m eri­
can arm y du rin g  th e  revolution , th e  kn ife  
th ey  carried w a s th e  jack k n ife , w hich w a s  
m entioned  freq u en tly  in colon ial records. 
D u rin g  the A m erican R evolu tion  a t  le a s t  
tw o  s ta te s , N e w  H am psh ire  and N e w  York, 
required their m ilitiam en to carry  a  jack- 
knife . E ven  du rin g  the m id-18th cen tury , 
so m e o f  th e se  “jackkn ives"  w e r e  rather  
m ore lethal than their nam e s u g g e s t s ,  m ea­
su r in g  tw o  fe e t  lo n g  w ith  the b lade e x te n d ­
ed, and d esig n ed  so le ly  fo r  f ig h tin g . G. 
N eum an n , S w ord s and B lad es o f  th e  A m er­
ican R evolu tion  247 (1973). Som e oth ers  
had b lad es o v er  16 inches long, e x ten d in g  
w ell beyond the h ilt e v en  w hen  fo lded , and  
w e re  d esig n ed  to be u sed  open or c losed . 
"G entlem en" and o ff ice rs  du rin g  th is  sam e  
era  o ften  carried ca n es w ith  s len d er  d a g ­
g e r s  m ounted  inside w hich could be draw n  
w ith  a quick  tu g  and w ere  used  fo r  p erson­
al d e fen se . N eu m an n , S w ord s and B lades  
o f  the A m erican R evolu tion , s u p r a ,  a t 239. 
In the early  19th cen tu ry  a sp ecia l form  o f
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d a g g e r  a lso  develop ed , the p ocket or  fo ld ­
in g  d a g g e r , w ith  b lad es ra n g in g  in s ize  
l'rom fou r  to  s ix te en  inches; th ey  w ere  
in tended  to be carried in th e  p ocket or  in 
sp ec ia l sh ea th es .

I t  is clear, then , th a t k n iv es  have p layed  
an im portant role in A m erican  life , both  as  
to o ls  and a s  w ea p o n s. T he fo ld in g  pocket- 
k n ife , in particu lar, s in ce  th e  early  ISth  
cen tu ry  has b een  com m on ly  carried  by m en  
in A m erica  and used  prim arily for  w ork, 
b u t a lso  fo r  f ig h tin g .

T h is brin gs us to the sw itch -b lad e  kn ife . 
A  sw itch -b lad e  is d e fin ed  a s a  “p o ck etk n ife  
h a v in g  the b lade sp rin g-op erated  so  that  
p ressu re  on a  re lea se  catch  c a u se s  it to  f ly  
open ” W eb ster ’s  Third In ternational D ic­
tionary  2314 (1071). I f  ORS 166.510(1) pro­
scrib ed  th e  p o sse ss io n  o f  m ere pocket-  
k n iv es, there  can  be no q u estio n  but th at  
th e  s ta tu te  w ou ld  be held to Conflict d irec t­
ly  w ith  A rtic le  I, sec tio n  27. T he on ly  
d iffe re n c e  is th e  p resen ce  o f  th e  sp rin g-op ­
era ted  m echanism  th a t o p en s the kn ife . 
W e are unconvinced  by th e  s t a t e ’s  a r g u ­
m en t th a t th e  sw itch -b lad e is so  " su b sta n ­
tia lly  d iffe re n t  from  its h istor ica l a n te ­
ced en t"  (the jack k n ife) th a t it  could not 
h a v e  been  w ith in  the contem p lation  o f  the  
co n stitu tio n a l d ra fters. T h ey  m u st have  
been  aw are  th a t tech n o lo g ica l c h a n g e s  
w ere  occu rrin g  in w eap on ry  a s  in to o ls  
g e n era lly . T he fo rm a t and  e ffic ie n c y  o f  
w ea p o n ry  w a s p roceed ing  apace. T h is w a s  
th e  period o f  d evelop m en t o f  th e  G atlin g  
g u n , breach load ing  r ifles , m etallic  car­
tr id g es  and rep ea tin g  r ifles . T he addition  
o f  a  sp rin g  to open  the blade o f  a  ja ck k n ife

6. Charles Dickens, in his novel Marlin Cltuzz- 
Icwil, published in 18-12 shortly after his return 
Trout America, referred to a certain Scnddcr, 
who "picked his teeth with a sort o f young 
bayonet that flew out o f his knife when he 
touched a spring." This suggests that America 
could have been the origin of the switch-blade. 
See A. Popkess, Flick Knives, [1959] Crim .LR. 
6-10.

7. OltS 166.510(1) was amended in 1957 lo in­
clude, for the first time, proscription against the 
possession o f switch-bladcs. Or.Laws 1957, ch. 
290. § 1. ’

8. The analysis we have employed in State »•. 
Kessler and Stale r. Mocker, supra, at footnotes

is  hard ly  a  m ore a s to n ish in g  innovation 
than th o se  ju st mentioned.®

W e s tr e s s  a g a in , a s  w t h a v e  strcssid  
b efo re, that, th is d ec is io n  d o e s  not mean 
ind iv idu als h a v e  an  u n fe tte re d  r igh t to pos­
s e s s  or u se  c o n stitu tio n a lly  protected  arms 
in an y  w a y  th ey  p le a se . T h e  legislature  
m ay, i f  it c h o o se s  to do so , r eg u la te  posses­
sion  and u se . S ee  S t a t e  r. B lo c k e r , su p ra , 
291 Or. a t  259, 630 P .2a  at 826: S ta te  r. 
K e s s le r , s u p r a .  289 Or. a t 370 , 614 P.2d at 
100. T h is  co u r t r ec o g n ize s  th e  seriousness  
w ith  w hich the le g is la tu r e  v iew s the pos­
se ss io n  o f  certa in  w ea p o n s, especially  
sw iteh -b k u les.7 T h e  problem  here is that 
O RS 166.510(1) a b so lu te ly  p roscrib es the 
m ere p o sse ss io n  o r  ca rry in g  o f  su ch  arms. 
T his the con stitu tio n  d o es  not permit."

T he d ecision  o f  tho C ourt o f  A ppeals is 
a ffirm ed .

O 5*!> TJ“8!* "01“

71 Or.App. 356 
G erald  L ee  A L B E R S . A p p e lla n t,  

v.
H oyt C. C L T P , S u p e r in te n d e n t , Oregon  

S la te  P e n ite n t ia r y , R esp o n d en t.

137975: CA A 31762.

C ourt o f  A p p ea ls  o f  O regon . 

A rg u ed  and S u b m itted  N o v . 2S. 1984.

D ecid ed  D ec. 12, 19S4.

R econ sid eration  D en ied  Jan . 25, 19S5.

R ev iew  D enied  F eb . 12, 1985.

A ppeal from  Circuit C ourt, M arion Coun­
ty , C larke C. B row n, J u d g e .

3 ami 5, concerning clubs and in the case at bar 
concerning a knile may not lie the same analy­
sis that would be appropriate to the application 
o f Article 1. section 27, o f the Oregon Constitu­
tion lo a weapon such as a can o f mace, nut 
having a prc-lwentictb century form or counter­
part. It has been suggested that it is incongru­
ous to believe that a woman today to defend 
herself from a rapist would have constitution.il 
sanction for carrying a switch blade knife but 
not fo r the can of mace became the latter was 
unknown to the mid-nineteenth century. Such 
a case is not before us. The lime to deal with 
that case is when it is presented.



I n  t h e  p r e s e n t  c a s e ,  h a d  P u b l i s h e r s  m a d e  a  
r e a s o n a b l e  i n q u i r y  a n d  in f o r m e d  S t e v e n s  t h n t  t h e  
i n q u i r y  w a s  i n  p r e p a r a t i o n  fo r  i t s  p u r c h a s e  o f  t h e  
t i m b e r l a n d  f ro m  F e r n a n d e z ,  t h e n  S t e v e n s  w o u ld  h a v e  
in f o r m e d  P u b l i s h e r s  t h a t  p l a i n t i f f s  h e l d  a  m o r t g a g e  o n  
t h e  t i m b e r l a n d  a n d  h o d  a  " s t a n d a r d  t i m b e r  r e s t r i c ­
t i o n "  c la u s e  c o v e r in g  t h e  l a n d .  T h e  d i s c o v e ry  of th e s e  
f a c t s  w o u ld  h a v e  i m m e d ia t e l y  i n f o r m e d  b o th  p a r t i e s  
t h a t  F e r n a n d e z  w n a  d e f r a u d i n g  p l a i n t i f f s .  P u b l i s h e r s  
is t h e r e f o r e  c h a r g e d  w i t h  k n o w le d g e  o f  t h e  f r a u d  b e ­
c a u s e  i t  w o u ld  h a v e  l e a r n e d  o f  t h e  f r a u d  h a d  i t  m a d e  a  
r e a s o n a b l e  in q u i r y .  M urra y  v. W'iley, supra  a t  4 0 7 .

W e  t h e r e f o r e  c o n c lu d e  t h a t  P u b l i s h e r s  f a i le d  
to  s u s t a i n  i t s  b u r d e n  o f  p r o v i n g  i t s  a f f i r m a t i v e  d e ­
fe n s e .  P u b l i s h e r s  w a s  n o t  e n t i t l e d  to  t h e  s t a t u s  o f  a  
b o n a  f id e  p u r c h a s e r  w i t h o u t  n o t ic e .

A f f i rm e d .

IN  T H E  S U P R E M E  C O U R T  O F  T H E  
S T A T E  O F  O R E G O N

S T A T E  O F  O R E G O N ,
Respondent,

v.
R A N D Y  K E S S L E R ,

Petitioner.
(T C  D A  1 6 0 0 0 4 -7 8 1 1 ,  C A  1 4 2 9 6 ,  S C  2 6 7 0 5 )

O n  r e v ie w  f r o m  t h e  C o u r t  o f  A p p e a l s . ’"

A r g u e d  n n d  s u b m i t t e d  M a r c h  4 , 1980 .

D a v id  L. S la d e r ,  P o r t l a n d ,  a r g u e d  t h e  c a u s e  a n d  
f i l e d  t h e  b r i e f  fo r  p e t i t io n e r .

W . B e n n y  W o n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  S a l e m ,  
a r g u e d  t h e  c a u s e  fo r  r e s p o n d e n t .  W i t h  h i m  o n  t h e  b r i e f  
w a s  J a m e s  A. R e d d e n ,  A t t o r n e y  G e n e r a l ,  a n d  W a l t e r  
L .  B a r r i e .  S o l ic i to r  G e n e r a l ,  S a l e m .f *

B e fo re  D e n e c k e ,  C h i e f  J u s t i c e ,  a n d  T o n g u e ,  H o w e l l ,  
L e n t  a n d  P e t e r s o n ,  J u s t i c e s .  * .

L E N T ,  J .

A f f i r m e d  in  p a r t ,  r e v e r s e d  i n  p a r t .  y

. v. I
•A ppeal from C ircu it C ollrt, M ultnom ah C ounty  Philip T. A braham , 

Judge  43 O r App 303, 602 P2d 1096 (1979).

• *

S r t n e  v . J f e s s r L e g  0 r . 3 s <?(,.
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T h e  d e f e n d a n t  in  t h i s  c o se  w n s  c o n v ic te d  of 
" p o s s e s s io n  o f  a  s l u g g i n g  w e a p o n ,"  O R S  16G.51CK1).1 
W e  a l lo w e d  r e v ie w  to  c o n s id e r  h i s  c l a im  t h a t  t h e  
l e g i s l a t i v e  p r o h i b i t i o n  of t h e  p o s s e s s io n  of a  " b i l l y ”2 in  
O R S  1 GG.510C1) v io la te s  A r t i c l e  I, s e c t io n  27 , of t h e  
O r e g o n  C o n s t i t u t i o n .  T h a t  p ro v i s io n  s t a t e s :

"The people shall hnvo the right to benr nnn9 for 
the defence (sicj of themselves, nnd the Slate, but the 
Military shall be kept in strict subordination to the 
civil power."

• T h e  l a n g u a g e  o f  t h i s  p ro v i s io n  r a i s e s  s e v e r a l  
q u e s t i o n s  i n  t h i s  c a s e ,  in c lu d in g :

(a )  T o  w h o m  d o e s  t h e  r i g h t  b e lo n g ?

„ (b) W h a t  is t h e  m e a n i n g  o f  " d e f e n s e  o f  t h e m ­
s e lv e s " ?

(c) W h a t  is  t h e  m e a n i n g  o f  " a r m s , ” a n d  w h a t ,  
i f  a n y ,  w e a p o n s  o f  c u r r e n t  u s a g e  a r e  in c lu d e d  in  t h i s  
t e r m ?  - •

T h e  sco p e  of A r t i c l e  I, s e c t io n  2 7 ,  h a s  n o t  
p r e v io u s l y  b e e n  a n a ly z e d  b y  O re g o n  c o u r t s .3 T h e  d e c i ­
s io n s  c o n s t r u i n g  t h e  s e c o n d  a m e n d m e n t  to  t h e  U n i t e d

* ORS 106.610(1) p rov ide :

" (1 ) Except as provided in ORS 106 616 o r 106.620. any person who 
manufactures, causes to be manufactured, v  Us, keepa fo r sale, o ffers ,

‘ gives, loans, carries or possesses an instrument o r weapon having a 
blade which prujccta o r swings into poaition by force r ' a apring o r other 
device and commonly known aa a awitch-blade kn ife  o r an instrument 

' o r weapon commonly known aa a blackjack, slung shot, b illy , sandclub, 
anndbag, sap glove o r metal knuckles o r who carries a d irk, dagger or 
atiletto commits a Class A misdemeanor.”
Although the words ’ slugging weapon" are not used in ORS 1G6.510, 

this term wna used in Uic complaint filed In this case.
* Wehfltnr’a Third In ternational Dictionary defines a "b illy " as "a henvy 

usually woodrn wenpon for delivering blows; club, especially a policeman's 
club."

* In Staf f  v. Robinson, 217 Or 612, 610. 343 P2d 8*0  (1959) this court 
held (hat ORS 166 270 which prohibits ex-convicts from  |>osAesslng con­
cealed weapons did not v lo la le  Article I, section 27, o f the Oregon Constitu­
tion. Accord, State it Carturitfht, 246 O r 120, 134-137, 418 P2d 822 (1967).
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I

S t a t e s  C o n s t i t u t i o n  a r e  n o t  p a r t i c u l a r l y  h e l p f u l  bc- 
c n u s e  t h e  w o r d i n g  o f  t h e  s e c o n d  a m e n d m e n t  d i f f e r s  
s u b s t a n t i a l l y  f r o m  o u r  s t a t e  p ro v is io n .  T h e  seco n d  
a m e n d m e n t  h a s  n o t  y e t  b e e n  h e ld  to  a p p ly  to  s t a t e  
l i m i t a t i o n s  o n  t h e  b e a r i n g  o f  a r m s . 4 T h e  w o r d i n g  of 
O r e g o n ’s r i g h t  to  b e a r  a r m s  p r o v is io n  a Iso d i f f e r s  f ro m  
m a n y  o t h e r  s t a t e  c o n s t i t u t i o n a l  p r o v i s io n s / '

D e s p i te  t h e  m a n y  v a r i a t i o n s  in  w o rd in g ,  t h e  
s t a t e s ’ c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  t h e  
r i g h t  to  b e a r  a r m s  s h a r e  a  c o m m o n  h i s to r i c a l  b a c k ­
g ro u n d .  W e  b e g i n  f i r s t  w i t h  a n  e x a m i n a t i o n  o f  th i s  
h i s to r i c a l  b a c k g r o u n d  a n d  th e n  w i th  a n  • i m in o t io n  
of t h e  m e a n i n g  a n d  p u r p o s e  of t h e  p a r t i c u l a r  w o rd s  
c h o s e n  by  th e  O re g o n  d r a f t e r s .  W e  a r e  n o t  u n m i n d f u l  
t h a t  t h e r e  is c u r r e n t  c o n t r o v e r s y  o v e r  t h e  w is d o m  o f  a  
r i g h t  to  b e a r  a r m s ,  a n d  t h a t  t h e  o r ig in a l  m o t iv a t i o n s  
fo r  s u c h  a  p r o v i s io n  m i g h t  n o t  s e e m  c o m p e l l in g  if 
d e b a te d  a s  a  n e w  i s s u e .  O u r  t a s k ,  h o w e v e r ,  in  c o n s t r u ­
i n g  a  c o n s t i t u t i o n a l  p r o v i s io n  is  to  r e s p e c t  t h e  p r i n ­
c ip le s  g iv e n  t h e  s t a t u s  o f  c o n s t i t u t i o n a l  g u a r a n t e e s  
n n d  l i m i t a t i o n s  b y  t h e  d r a f t e r s ;  i t  is  n o t  to  a b a n d o n  
t h e s e  p r i n c i p l e s  w h e n  t h i s  f i t s  t h e  n e e d s  o f  t h e  
m o m e n t .

4The second omcndmcnl to the United States Constitution provides:
"A well regulated **ilitin being necessary to the security o f n free
S tn le , tho right of tho people to Keep ond bear Arma nluill not be
Infringed."
In rn r ly  cn.v* tho United States Supremo Court held that the second 

amendment pruncripllcm npplicr on ly to Congixan. /T ru e r  u. Rlinois, 110 
US 252, 6 3 Ct 680. 29 L  Ed 815 <188Gh UnitedStates u. Cruikshank, 92 US 
688, 28 L  Ed 688 (1870). The *econd nincrvlinent has not yet been held 
applicable to Uic states, either d irectly  n r through selective incorporation in 
the fourteenth amendment. See Rohmer, The Right to Dear Arms: A 
/'tienamenun o f  Constitutional History, 10 Catholic U L  Rev 63 (1900).

'F o r  a he lp fu l categorization o f various state constitutional right to 
bear arms provision* see Note. The Impart o f  State Constitutional Right to 
Dear A m u  Provisions on State Cun Control Legislation, 3 8  U Chi L Rev 
105 (197G).

Cite a s 2S9  O r 359  (1980)

I. The historical background
T h e  f i r s t  a r t i c l e  of O r e g o n ’s  c o n s t i t u t i o n  o f  

18 5 9  c o n t a i n s  t h e  s t a t e ’s b ill  o r  r i g h t s .  A r t i c l e  I ,  s e c ­
t io n  27 , r e g a r d i n g  t h e  r i g h t  to  h e a r  a r m s  w a s  t a k e n  
v e r b u t i m  f r o m  s e c t io n s  32  o n d  3 3  o f  t h e  I n d i a n a  C o n ­
s t i t u t i o n  o f  1851 . C. C a re y ,  A H istory o f  the Oregon 
Constitution  4 6 9  (1926);  P a l m e r ,  The Sources o f  the  
Oregon C onstitu ti i, 5 O r  L  R ev  2 0 0 ,  2 0 2  (1926).

T h e  o r i g i n a l  I n d i a n a  c o n s t i t u t i o n  w’o s  n d o p te d  
in  1 8 1 6  a t  I n d i a n a ’s  f i r s t  s t a t e h o o d  c o n v e n t io n .  I n ­
d i a n a ’s c o n s t i t u t i o n  w a s  r e v is e d  in  1 8 5 1 ,  b u t  t h e  18 1 6  
v e r s io n  o f  t h e  r i g h t  to  b e a r  a r m s  p r o v i s io n  r e m a i n e d  
u n c h a n g e d .  See  W. S w in d le r ,  Soutvcs a n d  D ocuments 
o f  U.S. Constitutions, vol 3, p 13 4 5 -4 0 0  (1974) .

T h e  u r o f t e r s  o f  I n d i a n a ’s b i l l  o f  r i g h t s  of  1 8 1 6  
b o r r o w e d  f r e e ly  f ro m  t h e  w o rd in g  o f  o t h e r  s t a t e  c o n ­
s t i t u t i o n s ,  m o s t  n o t a b l y  t b e  c o n s t i t u t i o n s  o f  K e n t u c k y ,  
O h io ,  T e n n e s s e e ,  a n d  P e n n s y l v a n i a .  T w o m l e y ,  The 
In d iana  B ill o f  Rights, 2 0  In d  L  J  2 1 1 ,  2 1 2 -2 1 3  (1945).  
T h e s e  B ta te  c o n s t i t u t i o n s  w e r e  d r a f t e d  b e t w e e n  1 7 7 6  
a n d  1 802 . O re g o n 's  r i g h t  to  b e a r  a r m s  p r o v i s i o n  t h e r e ­
fo re  c a n  b e  t r a c e d  to  s t a t e  p ro v is io n s  d r a f t e d  in  t h e  
r e v o lu t i o n a r y  a n d  p o s t - r e v o lu t io n a r y  w a r  e r a .

T h e  c o n s t i t u t i o n s  a d o p te d  b y  t h e  o r i g i n a l  co l­
o n ic s  g e n e r a l l y  in c lu d e d  a  b i l l  o r  d e c l a r a t i o n  o f  r i g h t s .  
M a n y  o f  t h e  d e c l a r a t i o n s  o f  r i g h t s  w e r e  p a t t e r n e d  
l a r g e l y  u p o n  t h e  E n g l i s h  B i l l  of R i g h t s  o f  1 6 8 9 .°  T h e  
b a c k g r o u n d  of t h e  E n g l i s h  B ill  of R i g h t s  s h e d s  s o m e  
l i g h t  u p o n  t h e  m e a n i n g  of t h e  r i g h t  to  b e a r  a r m s  
p ro v i s io n s  in  t h e  c o lo n ia l  c o n s t i tu t io n s .

J a m e s  II ,  a  C a t h o l i c  kirig , a s c e n d e d  t h e  E n g ­
l i s h  t h r o n e  in  1685  a m i d s t  d o m e s t ic  r e l i g i o u s  co n ­
t r o v e r s y  b e t w e e n  t h e  C a t h o l i c s  n n d  P r o t e s t a n t s .  
J u m e s  II e s t a b l i s h e d  a  s t r o n g  s t a n d i n g  n n n y  w h ic h  h e

'  See generally. B. Schwartz. 77ie Great Rights o f M a n k in d \-2Q (1977); 
Fe lle r nnd Getting. Ihe Second Amendment: A Second Look, 61 Sorthu'est- 
cm  U  L  Rev 1G, 47 « ;  (190G).
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q u a r t e r e d  in  p r i v a t e  h o m es .  H e  s o u g h t  to  r e p e a l  c e r ­
t a i n  l a w s  of P a r l i a m e n t  w h ic h  b a r r e d  C u th o l i c s  f ro m  
p u b l i c  o f f ic e s .  T h e  P r o t e s t a n t s  r e v o l t e d  i n  t h e  "G lo r i -  
o u s  R e v o lu t io n "  o f  1G88 n n d  s u c c e e d e d  in  d ep o n in g  
J a m e s  II n n d  b r i n g i n g  to p o w e r  th o  k i n g 's  P r o t c s l u n t  
d a u g h t e r ,  M a r y ,  n n d  h e r  h u s b a n d ,  W i l l i a m  o f  O r a n g e .  
W i l l i a m  u n d  M u r y  w e r e  o f fe re d  t h e  c ro w n  in  1 6 8 9  c n  
c o n d i t i o n  U n i t  t h e y  s i g n  th e  D e c l a r a t i o n  o f  R ig h ts .  T h e  
D e c l a r a t i o n  w u s  l a t e r  e n n c tc d  a s  n s t a t u t e ,  w h ic h  w a s  
d i v id e d  in t o  tw o  p a r t s ,  f i r s t  l i s t i n g  t h e  a l l e g e d ly  i l le g a l  
n c t io n s  o f  J a m e s  II ,  t h e n  d e c la r in g  t h e  r i g h t s  o f  t h e  
p e o p le .  T h e  f i r s t  p a r t  s t a t e d  t h a t  J a m e s  II:

"* * * did endeavor to subvert and extirpate the 
Protestant Religion and the .Laws and Liberties of 
tliis Kingdom • *  * .
"6. By raising and keeping a Standing army within 
this Kingdom in Time of Peace without Consent of 
Parliament and quartering Soldiers contrary to Law.
"6. By causing several good Subjects, being Proles- *
tants, to be disarmed at the same Time when Papists 
were both armed and employed contrary to Law."

T h e  p a r a l l e l  p r o v i s io n s  of t h e  d e c l a r a t i o n  o f  r i g h t s  
p ro v id e d :

"* * * 5. That the raising or keeping a Standing Army 
within the Kingdom unless it be with the Consent of 
Parliament is against Law.
"6. That the Subjects which are Protestants may have 
Anns for their Defence suitable to their Conditions, 
and as allowed by Law.”7

H i s t o r i a n s  h a v e  n o te d  t h a t  t h e  e a r l y  co lo n ia l  
l e g i s l a t u r e s  p e r c e iv e d  t h e m s e lv e s  a s  d e s c e n d a n t s  o f  
t h e  H o u s e  of C o m m o n s  w h o  s h a r e d  m a n y  o f  t h e  s a m e  
p o l i t i c a l  e x p e r i e n c e s  of t h e i r  1 7 th  c e n t u r y  E n g l i s h  
c o u n t e r p a r t s .  S e e  B. S c h w a r tz ,  The Great R ights o f  
M a n kin d  15, 3 1 -3 2  (1977). T h e  F r e n c h  n n d  I n d i a n  
W a r  e n d i n g  in  1 7 6 3  b r o u g h t  l a rg e  n u m b e r s  of B r i t i s h

7 H ill o f n ight*. 1 W . & NL, 2. c. 2 (1G80), reprinted in Wentherup,
Standing Arm it* a n d  Arm ed Citurnt: An Historical A n a ly tii o f t/u  
Second Amendment. 2 Hastings Const L Q M l ,  973 (1973).

Cite as 239 Or 359 (19S0)

s o ld ie r s  to  t h e  co lon ies .  K i n g  G e o rg e  I I I  m a i n t a i n e d  
n n d  i n c r e a s e d  t h e s e  s t a n d i n g  a r m i e s  fo l lo w in g  t h a t  
w a r ,  n n d  o r d e r e d  t h e  t ro o p s  to  b e  q u a r t e r e d  in  p r i v a t e  
h o m e s .  T h e  c o lo n is ts  w h o  w e r e  a c c u s to m e d  to r e ly i n g  
on t h e i r  o w n  c i t i z e n  m i l i t i u s  v ie w e d  t h e  s t a n d i n g  a r ­
m ie s  n s  a n  u n ' ,a w fu l  i n s t r u m e n t  o f  o p p re s s io n .  See  
W e n th e r u p ,  S ta n d in g  A rm ies a n d  A rm ed  Citizens; A n  
Historical A n a lys is  o f  the Second Am endm ent, 2 H a s t ­
in g s  C o n s t  L  Q  9 G 1 ,9 7 5 -9 7 8  (1975).  T h e  s t a t e  c o n s t i t u ­
t io n s  d r a f t e d  in  t h e  r e v o l u t i o n a r y  w a r  e r a  th e r e f o r e  
in c lu d e d  p ro v i s io n s  g u a r a n t e e i n g  th e  r i g h t  to b e a r  
a r m s  a n d  p r o h i b i t i n g  s t a n d i n g  n r m i e s  in  t i m e  of p e a c e .  

^  T h e  r e l e v a n t  p ro v i s io n s  o f  t h e  E n g l i s h  B i l l  o f  R ig h ts  o f  
1689 p ro v id e d  a  u s e f u l  m o d e l  fo r  t h e  c o lo n ia l  d r a f t e r s .

II. The Oregon right to bear arm s
A. "Defense o f  themselves a n d  (he s ta le '3 W e h a v e  

" n o te d  t h a t  O r e g o n ’s  c o n s t i t u t i o n a l  r i g h t  to  b e a r  a r m s  
p ro v is io n ,  O r  C o n s t .  A r t  I, § 2 7 ,  w a s  t a k e n  v e r b a t i m  
f ro m  t h e  I n d i a n a  c o n s t i t u t i o n a l  p ro v i s io n  d r a f t e d  in  
1816. T h e  p h r a s e  " fo r  d e f e n s e  of t h e m s e l v e s  a n d  t h e  

• a t a t e "  i n  I n d i a n a ' s  p r o v is io n  w a s  m o s t  l ik e ly  t a k e n  
f ro m  t h e  K e n t u c k y  p r o v is io n  in  i t s  1 7 9 9  c o n s t i tu t io n ,  
o r  t h e  O h io  p ro v is io n  i n  i t s  1 8 0 2  c o n s t i t u t i o n .8 T h e  
p h r a s e  ’’ f o r  d e f e n s e  o f  t h e m s e l v e s  a n d  t h e

'A r t  X , i i  23 ond 24, o f Ihe 1799 Kentucky constitution provided:
"See. 23. That the right* o f tho citizens to boor arms in defence of 
themselves nnd tho Stiito slm ll not bo questioned. "Sec. 24. T lm t no 
standing army ehnll, In time of jtcncc. be kept up. without the consent 
of the legislature; and the m ilita ry  s lu ill, in a ll enseu ond nt a ll times,

. be in strict out>ordlnstion to the civil power."
■sW. Swindler, Sources and  Documents o f U. S. Qiruifitutions, Vol 4, p 

183 (1075).
A r t  V III , I  20, o f the 1802 Ohio constitution provided:
"Sec. 20. That the people havo n right lo  boor arms fo r the defence of 
themselves and the State; end ns standing arm ies, in time o f peace, are 
dangerous to liberty , they shall not be kept up. and tlm t the m ilitary 
■hall be kept under otrict subordination to the civil jiow rr."
W. Swindler, Siurces and  Documentt o f U. S. Constitutions. Vol 7. p 

555 (1978). Ohio's constitutional provision was most like ly taken fmm Art 
X III o f Pennsylvania's constitutional D ill of Rights o f 1778 which provided: 

(Continued on following page)
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\ 5Vo/<r v. K e s s l e r  _____
s t a t e ” a p p e a r s  in  t h e  p r e s e n t  d a y  c o n s t i t u t i o n s  of O r e ­
gon , I n d i a n a ,  a n d  s ix  o t h e r  s t a t e s . 9 T h e  l a n g u a g e  is 
s u b je c t  to  v a r y i n g  i n t e r p r e t a t i o n s .  I t  h n s  b e e n  s u g g e s t ­
ed  t h a t  t h e  l a n g u a g e  in c lu d e s  t h r e e  s e p a r a t e  j u s t i f i c a ­
t io n s  f o r  a  s t a t e  c o n s t i t u t i o n a l  r i g h t  to  b e a r  a r m s :  (a) 
T h e  p r e f e r e n c e  fo r  a  m i l i t i a  o v e r  a  s t a n d i n g  a r m y ;  (b) 
t h e  d e t e r r e n c e  of g o v e r n m e n t a l  o p p re s s io n ;  o n d  (c) t h e  
r i g h t  o f  p e r s o n a l  d e f e n s e . 10

T h e  l a n g u a g e  " t h e  r i g h t  to  b e a r  a r m s  * * * fo r  
d e f e n s e  of *. * * t h e  s t a t e "  m o s t  l ik e ly  r e f e r s  to  t h e  
h i s t o r i c a l  p r e f e r e n c e  fo r  a  c i t i z e n  m i l i t i a  r a t h e r  t h a n  a  
s t a n d i n g  a r m y  a s  o u t l i n e d  a b o v e . 11 See People i). 
Brown, 2 5 3  M ic h  5 3 7 ,  2 3 5  N W  24 5 ,  2 4 6  (1931):

"It i3 generally recognized that * * * tlic right to bear 
arms had its origin in the fear of the American 
colonists of n standing army nnd its use to oppress the 

• people, and in their attachment to n militia composed * 
of all able-bodied men. Probably the necessity of self 
protection in a frontier society also was a factor."

T h e  p h r a s e  " t h e  r i g h t  to  b e a r  a r m s  in  d e f e n s e  
of t h e m s e l v e s ”  h a s  a  s u g g e s t e d  p u r p o s e  w h i c h  i s

(Continued from previous page)
"That tho people have a right to bear arma fo r the defence o f them- 
aclvea and the sta le ; nnd aa standing armies in the time of pence nre 
dangerous to liberty , they ought not to be kept up; And Uint the 
m ilita ry  should be kept under strict aubordinaUon to, nnd governed by, 
the civil power."

W . Sw indler, Sources and  Documents o f  U.S. Constitutions, Vol 
8. p 279 (1979 ).

*Thc phrase ' fo r  defense of thcmsclveii and the state' appears 
In the constitutions of F lorida. Declaration o f Rights ! 20; Kentucky R ill o f 
Rights I 1; Pennsy lvania, art 1, I 21; South Dakota, art V I, I  2-1; Vermont, 
ch 1, art 16; ond Wyoming, a rt I, } ? t .

10 See Note, The Impact n f  State Constitutional Right to Rear 
Arms Piw isions on State Gun Control legislation, 08 U Chi L Rev 185, 
190-198 (1970).

11 Despite the early Americana'objection to standing armies olid 
their preference fo r citizen m ilitias, our society today np|w renlly prefers 
tho maintenance of fc d e rilly  controlled standing arm ies The federal 
government has assumed total responsibility fo r training and supplying 
tlis "state m ilitias," i.e., the National Guard. See, e.g. 32 USC. 55 101, 102, 
501, 502, 701 (1978 ); Rohner, The Right to Rear Arms: A Phenomenon o f  
Constitutional History, 16 Cnth U  L Rev 50, 72 (1966).

[nno|

Cite as 289 Or 359 (1980)

c lo se ly  r e l a t e d  to  t h e  p r e f e r e n c e  fo r  c i t i z e n  m i l i t i a s .  
T l m t  s u g g e s t e d  p u rp o s e  is  t h e  d e t e r r e n c e  o f  g o v e r n ­
m e n t  f ro m  o p p r e s s in g  u n a r m e d  s e g m e n t s  o f  t h e  p o p u ­
l a t io n .  F o r  e x a m p le ,  K i n g  J a m e s  II a t t e m p t e d  to  d i s ­
a r m  t h e  P r o t e s t a n t s  w h i l e  a l l o w in g  C u th o l i c s  to  b e a r  
a r m s ,  t h u s  p r o m p t i n g  t h e  g u a r a n t e e  in  t h e  1G89 B ill  of 
R i g h t s  t h a t  P r o t e s t a n t s  co u ld  h a v e  " a r m s  fo r  t h e i r  
d e f e n s e . " 12 J o s e p h  S to r y  w ro te  t h a t ,
. "The right of the citizens to keep and bear arms has 

justly been considered, as the palladium of the liber­
ties of n republic; sincedt offers a strong moral check 

, against the usurpntion and arbitrary power of rulers;
„• nnd will generally, even if thc*r:c nre successful in the 
, first instance, enuble the people to resist and triumph 

over them."

J .  S to r y ,  Commentaries on the Constitution, V ol 3 , p 
7 4 6  (1833).  Cf, Carlton v. State, 63  F l a  1, 5 8  S o  4 8 6 ,  
4 8 8  (1 9 1 2 )  ( s t a l e  p ro v is io n  w a s  " i n t e n d e d  to  g iv e  t h e  
p e o p le  t h e  m e a n s  of p r o t e c t in g  t h e m s e l v e s  a g a i n s t  
o p p r e s s io n  a n d  p u b l ic  o u t r a g e " ) .

" D e f e n s e  o f  th e m s e lv e s "  h a s  a l s o  b e e n  s a id  to  
in c lu d e  a n  in d i v id u a l ’s  r i g h t  to b e a r  a r m s  to  proLect 
h i s  p e r s o n  a n d  h o m e .  Schubert v. DeBard, I n d  , 3 9 8  '■ 
N E 2 d  1 3 3 9 ,  1341 (1980) ( I n d i a n a  c o n s t i t u t i o n  p r o v id e s  
c i t i z e n r y  t h e  r i g h t  to  b e a r  a r m s  f o r  t h e i r  p e r s o n a l  s e l f -  
d e f e n s e ) .  S e l f - d e f e n s e  l i a s  b e e n  r e c o g n i z e d  a s  a  
p r iv i l e g e  in  b o th  c iv il  a n d  c r im i n a l  l a w  s in c e  a b o u t  
1 4 0 0  in  E n g l a n d  a n d  a t  a l l  t i m e s  . i n  t h e  U n i t e d  
S t a t e s . 1'’1 A l t h o u g h  t h e  r i g h t  to  b e a r  a r m s  fo r  s e l f  
p ro te c t io n  d o cs  n o t  a p p e a r  to  h a v e  b e e n  n n  i m p o r t a n t

11 See text accompanying note 7 supra.
11

'H ie  privilege o f self-defense rests upon the necessity o f perm it­
ting a man who is attacked to take reasonable step8 to prevent harm to 
h im self, where there is no time to resort to Ihe law. The early  Fngti’ h 
lnw, with Its views of strict liab ility , did nut lecogniza Hiich n privilege;
* * *. lin t since about MOO the privilege has been recognized, nnd it Is 
now undisputed, in the law nf torts as well as in the crim ina l law." 
(citations omitted) W. Prosser, Law o f Torts 108 (<lth ed 1971).

[367|
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d e v e lo p m e n t  in  E n g l a n d ,  t h e  j u s t i f i c a t i o n  fo r  a  r i g h t  ' 
to  b e a r  a r m s  in  d e f e n s e  o f  p e r s o n  a n d  h o m e  p ro b a b ly  
r e f l e c t s  t h e  e x ig e n c ie s  o f  t h e  r u r a l  A m e r i c a n  e x p e r i -  
once .  See People u. B tvum , supra. Cf., M atthew s v.
State, 2 37  I n d  677 ,  6 8 9 -6 9 2 ,  148  N E 2 d  3 3 4 ,  33 9 -3 4 1  
(1 9 5 8 ) ( E m m e r t ,  C. J . ,  d i s s e n t i n g )  ( c o n s t i t u t i o n a l  
g u a r a n t e e  b a s e d  o n  h i s to r i c a l  n e c e s s i ty  f o r  p e r s o n a l  
d e f e n s e . ) 14

B. The m eaning  o f  the term "arm s’1
gj T h e  t e r m  " a r m s "  is  a ls o  s u b j e c t  to  s e v e r a l  
n t e r p r e t a t i o n s .  I n  t h e  co lo n ia l  a n d  r e v o l u t i o n a r y  w a r  ‘Vjs

e r a ,  w e a p o n s  u s e d  by m i l i t i a m e n  n n d  w e a p o n s  u s e d  in  '• < *
d e f e n s e  o f  p e r s o n  a n d  h o m e  w e r e  o n e  a n d  t h e  s a m e .  A  ’ 
c o lo n is t  u s u a l l y  h a d  o n ly  o n e  g u n  w h ic h  w a s  u s e d  fo r  
h u n t i n g ,  p r o te c t io n ,  a n d  m i l i t i a  d u ty ,  p lu s  ^  V——-  
s w o rd ,  a n d  k n i f e .  G. N e u m a n ” r’ —
the A m erican  PeK'-'
t h e

T h e  r e v o lu t i o n a r y  w a r  e r a  e n d e d  a t  a  tim e 
w h e n  t h e  r a p id  soc ia l  a n d  e c o n o m ic  c h a n g e s  o f  t h e  so- 
c a l le d  I n d u s t r i a l  R e v o lu t io n  b e g a n .  T h e  te c h n o lo g y  of 
w e u p o n s  o n d  w a r f a r e  e n t e r e d  a n  u n p r e c e d e n t e d  e r a  of 
c h a n g e .  P . C le a to r ,  Weapons o f  W ar  1 4 3 -1 5 2  (1967). 
F i r e a r m s  a n d  o t h e r  h a n d - c a r r i e d  w e a p o n s  r e m a i n e d  
t h e  w e a p o n s  of p e r s o n a l  d e f e n s e ,  b u t  t h e  a r r i v a l  of 
s t e a m  p o w e r ,  m e c h a n i z a t i o n ,  a n d  c h e m ic a l  d i s c o v e r ie s  
c o m p le te ly  c h a n g e d  t h e  w e a p o n s  o f  m i l i t a r y  w a r f a r e .  
T h e  d e v e lo p m e n t  of  p o w e r fu l  e x p lo s iv e s  m  41 
n i n e t e e n t h  c e n tu r y ,  c o m b in e d  
m a s s - p r o d u c e d  n y ' , ' i l-— —  
m a t m  -------



State v. Kessler

d e v e lo p m e n t  in  E n g l a n d ,  t h e  j u s t i f i c a t i o n  fo r  a  r i g h t  
to  b e a r  a r m s  in  d e f e n s e  o f  p e r s o n  a n d  h o m e  p r o b a b ly  
r e f l e c t s  t h e  e x ig e n c ie s  o f  t h e  r u r a l  A m e r i c a n  e x p e r i ­
e n c e .  See People v. B tvw n, supra. Cf., M atthew s v. 
State, 2 3 7  In d  6 7 7 ,  6 8 9 -6 9 2 ,  148 N E 2 d  3 3 4 ,  3 3 9 -341  
(1 9 5 8 )  ( E m m e r t ,  C. J . ,  d i s s e n t i n g )  ( c o n s t i t u t i o n a l  
g u a r a n t e e  b a s e d  on  h i s to r i c a l  n e c e s s i ty  f o r  p e r s o n a l  
d e f e n s e . ) 14

B. The m eaning  o f  the term "arm s”
T h e  t e r m  " a r m s "  is a lso  s u b j e c t  to  s e v e r a l  

i n t e r p r e t a t i o n s .  I n  t h e  co lo n ia l  a n d  r e v o l u t i o n a r y  w a r  
e r a ,  w e a p o n s  u s e d  by  m i l i t i a m e n  o n d  w e a p o n s  u s e d  in  
d e f e n s e  o f  p e r s o n  a n d  h o m e  w e r e  o n e  n n d  t h e  s a m e .  A  ' 
c o lo n i s t  u s u a l l y  h a d  o n ly  o n e  g u n  w h ic h  w a s  u s e d  fo r  
h u n t i n g ,  p ro t e c t io n ,  a n d  m i l i t i a  d u ty ,  p lu s  a  h a t c h e t ,  
s w o r d ,  a n d  k n i f e .  G. N e u m a n n ,  Sw ords a n d  B lades o f  
the A m erican  Revolution, 6-15, 2 5 2 -2 5 4  (1973) .  W h e n  
t h e  r e v o l u t i o n a r y  w a r  b e g a n ,  t h e  c o lo n i s t s  c a m e -  
e q u i p p e d  w i t h  t h e i r  h u n t i n g  m u s k e t s  o r  r i f l e s ,  h a t c h ­
e t s ,  s w o r d s ,  a n d  k n iv e s .  T h e  c o lo n is ts  s u f f e r e d  a  s e v e r e  
s h o r t a g e  o f  f i r e a r m s  i n  t h e  e a r l y  y e a r s  o f  t h e  w a r ,  so 
m a n y  s o ld i e r s  h a d  to r e ly  p r i m a r i l y  o n  s w o rd s ,  h a t c h ­
e t s ,  k n i v e s ,  o n d  p ik e s  ( lo n g  s t a f f s  w i t h  a  s p e a r  h e a d ) .  
W . M o o re ,  Weapons o f  the Am erican Revolution, 8 
(1 9 6 7 ) .

Therefore, the term "arms" as used by the 
drafters of the constitutions probably wu3 intended to 
include those weapons used by settlers for both person- 

—̂  ol nnd m ilitary defense. The term "anus" was not
lim ited  to firearms, but included several handcarricd 
w eapons com m only used for defense. The term "arms" 
would not hnve included cannon or other heavy ordn­
ance not kept by m ilitiam en or private citizens.

M Co/n/xirr th e  provision* in »cvcrul ntate constitutioiin which n>mrnn- 
U-r th n l n por-xm him the rif(hi to benr o rn is  "in  of I l ia  home, |N*rwm
nnd pnijw-rty." Colo Connt, A rt II, 9 13; Miss C«ru<t, A rt lit, 9 12; Mo Const, 
A rt I. } 23; M ont C oiut, A rt III, { 13; O kla Const, A rt II, * 26; & ate v. 
tVicArrton. 126 Mont 157, 217 P2d 10fl (11152) (dcfendnnt cnnnol b -  ronvirt- 
mI of ew nu lt if ho pointed ■ luntlnd gun nt n trmpus^or In his home); nccvnt. 
S lo t*  v. F t n u t  I nt, 356 Mo (X), 195 SWIM 495 (19-10).

Cite as 289 Or 359 (J980)

T h e  r e v o l u t i o n a r y  w a r  e r o  e n d e d  a t  a  t im e  
w h e n  t h e  r a p id  so c ia l  a n d  e c o n o m ic  c h a n g e s  o f  t h e  so- 
c a l le d  I n d u s t r i a l  R e v o lu t io n  b e g a n .  T h e  t e c h n o lo g y  of 
w e a p o n s  a n d  w a r f a r e  e n t e r e d  a n  u n p r e c e d e n te d  e r a  o f  
c h a n g e .  P . C l e a t o r ,  Weapons o f  W ar 1 4 3 -1 5 2  (1967). 
F i r e a r m s  a n d  o t h e r  h a n d - c a r r i e d  w e a p o n s  r e m a i n e d  
t h e  w e a p o n s  o f  p e r s o n a l  d e f e n s e ,  b u t  t h e  a r r i v a l  of 
s t e a m  p o w e r ,  m e c h a n i z a t i o n ,  n n d  c h e m ic a l  d i s c o v e r ie s  
c o m p le t e ly  c h n n g e d  t h e  w e a p o n s  o f  m i l i t a r y  w a r f a r e .  
T h e  d e v e lo p m e n t  of  p o w e r fu l  e x p lo s iv e s  i n  t h e  m id -  
n i n e t e e n t h  c e n tu r y ,  c o m b in e d  w i t h  t h e  d e v e lo p m e n t  of 
m a s s - p r o d u c e d  m e t a l  p a r t s ,  m a d e  p o s s ib le  t h e  a u t o ­
m a t i c  w e a p o n s ,  e x p lo s iv e s ,  a n d  c h e m ic a l s  of m o d e r n
w a r f a r e .  P . C le a to r ,  Weapons o f  W ar  1 5 3 -1 7 7  (1967).

«

T h e s e  a d v a n c e d  w e a p o n s  o f  m o d e r n  w a r f a r e  
h a v e  n e v e r  b e e n  i n t e n d e d  fo r  p e r s o n a l  p o s s e s s io n  a n d  
p r o te c t io n .  W h e n  t h e  c o n s t i t u t i o n a l  d r a f t e r s  r e f e r r e d  
to  a n  i n d i v i d u a l ’s  " r i g h t  to  b e a r  a r m s , ” t h e  a r m s  u s e d  
b y  t h e  m i l i t i a  a n d  fo r  p e r s o n a l  p r o t e c t io n  w e r e  b a s i c a l ­
ly  t h e  s o m e  w e a p o n s .  M o d e r n  w e a p o n s  u s e d  e x c lu s iv e -  
13'’ b y  t h e  m i l i t a i y  a r e  n o t  " a r m s ” w h i c h  a r e  c o m m o n ly  
p o s s e s s e d  b y  i n d i v id u a l s  f o r  d e f e n s e ,  t h e r e f o r e ,  t h e  
t e r m  " a r m s "  in  t h e  c o n s t i t u t i o n  d o e s  n o t  i n c l u d e  s u c h  
w e a p o n s .

»
If  t h e  t e x t  a n d  p u r p o s e  of t h e  c o n s t i t u t i o n a l  \ 

g u a r a n t e e  r e l i e d  e x c lu s iv e ly  o n  t h e  p r e f e r e n c e  f o r  a 
m i l i t i a  " f o r  d e f e n s e  o f  t h e  S t a t e t l l t h e n - t h e - t o n m - ^ n n s ^  
m o s t l ik c l  v w o u ld  .in r.hulcrOnI^ t h e - m o d e r m t e y - g q u f v a ~ ' 

deTTts~orthc w e a p o n s  u s e d  b y  co lo n ia l  m i l i t i a m en ?  T h e  
O r e g o n  p ro v is io n ,  h o w e v e r ,  g u a r a n t e e s  a  r i g h t  to  b e a r  
n rm s _ " fo r  d e f e n s e  o f  themselves, a n d  th e  S t a t e . "  T h e  
t c r m _ " a i m s "  in  o u r  c o n s t i t u t i o n  t h e r e f o r e  w o u l d . i n r_ 
e lu d e  w e a p o n s  c o m m o n ly  u s e d  fo r  e i t h e r  p u r p o s e ,  e v e n _  
i f - a  p a r t i c u l a r  w e n ix m  is  u n l i k e l y  to  b e  u s e d . a s . a _ .  
m iM tia  w e a p o n .

T h e  c o n s t i t u t i o n a l  g u a r a n t e e  t h a t  pei .ons 
h a v e  t h e  r i g h t  to  " b e a r  a r m s ” d o es  n o t  m e a n  th a  a l l  
in d i v id u a l s  h a v e  a n  u n r e s t r i c t e d  r i g h t  to  c a r r y  o r  ise 
|K*rsonul w e a p o n s  in  a l l  c i r c u m s ta n c e s .  F o r  e x a m p le ,



; y??$: *' - 'f
. * . . State v. Kessler

rs

t h e  d n n g c r  o f  f i r e a r m s  w a s  r e c o g n iz e d  s h o r t l y  a f t e r  
t h e  d e v e lo p m e n t  of g u n p o w d e r .  T h e  E n g l i s h  S t a t u t e  of 
N o r t h a m p t o n  in  1327 fo rb a d e  p e r s o n s  lo  r id e  a t  n i g h t  
c a r r y i n g  a  f i r e a r m  fo r  t h e  p u rp o s e  of t e r r i f y i n g  th e  
p e o p le . IS A 1 6 7 8  M a s s a c h u s e t t s  l a w  fo rb a d e  s h o o t i n g  
n e a r  a n y  h o u s e ,  b a r n ,  g u rd e n ,  o r  h i g h w a y  in  a n y  to w n  
w h e r e  a  p e r s o n  m a y  be " k i l le d ,  w o u n d e d ,  o r  o t h e r w i s e  
d a m a g e d . " 16 T h e  c o u r t s  o f  n in n y  s t a l e s  h a v e  u p h e l d  
s t a t u t e s  w h ic h  r e s t r i c t  t h e  p o sse ss io n  o r  m a n n e r  of 
c a r r y i n g  p e r s o n a l  w e a p o n s .  T h e  r e a s o n i n g  o f  t h e  
c o u r t s  is g e n e r a l l y  t h a t  a  r e g u la t i o n  is v a l id  i f  t h e  a i m  
of p u b l i c  s a f e t y  d o es  n o t  f r u s t r a t e  t h e  g u a r a n t e e s  o f  
t h e  s t a t e  c o n s t i t u t i o n .  F o r  e x a m p le ,  m a n y  c o u r t s  h a v e  
u p h e l d  s t a t u t e s  p r o h i b i t i n g  th e  c a r r y i n g  of c o n c e a le d  
w e a p o n s ,  see, e.g., S ta te  v. Hart. 66  Id a h o  2 1 7 , 1 5 7  P 2 d  
72  (1945) ;  a n d  s t a t u t e s  p r o h i b i t i n g  p o s s e s s i o n  o f  
f i r e a r m s  by  fe lo n s ,  see, e.g., S tate v. Cariu right, 2 4 6  
O r  121, 4 1 8  P 2 d  8 2 2  (1966).

III. The present case
W e  n o w  t u r n  to  t h e  f a c t s  of t h e  p r e s e n t  case .  

T h e  d e f e n d a n t  w a s  in v o lv e d  in  a n  o f f  a n d  o n  v e r b a l  
a r g u m e n t  w i t h  h i s  a p a r t m e n t  m a n a g e r  in  t h e  c o u r s e  
o f  t h e  d a y  on  N o v e m b e r  13, 1978. T h e  d i s p u t e  e s ­
c a la t e d  in to  n a m e  c a l l in g ,  co lo rfu l  w o rd s ,  a n d  o b je c t  
t h r o w i n g .  A t  o n e  p o in t  t h e  d e f e n d a n t  k i c k e d  t h e  
e l e v a t o r  d o o r  in  t h e  a p a r t m e n t  b u i ld in g .  T h e  po l ice  
w e re  c a l le d  a n d  a r r e s t e d  t h e  d e f e n d a n t .  T h e  d e f e n d a n t  
a s k e d  t h e  p o lice  to  g e t  h i s  co a t  f rom  h i s  a p a r t m e n t .  
T h e  o f f ic e r s  fo u n d  tw o  " b il ly  c lu b s ” in  t h e  d e f e n d a n t ' s  
a p a r t m e n t .

T h e  d e f e n d n n t  w a s  c h a r g e d  w i t h  d i s o r d e r ly  
c o n d u c t ,  O R S  166 .025 ,  a n d  p o ssess io n  of a  s l u g g i n g  
w e a p o n ,  O R S  166.510 . T h e  m a t t e r  w e n t  to t r i a l  w i lh -

M 2 Kdwnrd III, i l l  3 11323', reprinted in .1 H inhnp,Slnltilnry Crimes, 9 
733 Od t-d 19<JlJ.

'* Council held in IJoslnn, Mnrch 2fl. 1070. referred to in l^ v in . The 
Ih /th t In Henr A n n s  The IX’ie l ’m eat o f  the A m en ru n  A 'l/v rrrn ir. <H Chi- 
Kent I. Kov 148. 150, n 18 (19711.

f t

Cite as 289 Or 359 (1930)

o u t  a  j u r y .  T h e  d e f e n d a n t  a t  t r i a l  d e m u r r e d  to  n n d  
m o v ed  to  d i s m i s s  t h e  s e c o n d  c h a r g e  on  t h e  g r o u n d s  
t h a t  i t  fn i le d  to  s t a t e  a  c r im e .  T h e  m o t io n  w a s  d e n ie d  
a n d  t h e  d e f e n d a n t  w a s  f o u n d  g u i l t y  a s  c h a r g e d  on  l>oth 
c o u n ts .

T h e  d e f e n d a n t  a p p e a l e d  to  t h e  C o u r t  o f  
A p p e a ls ,  c o n t e n d i n g  f i r s t  t h a t  h i s  a c t s  d id  n o t  a m o u n t  
to  t h e  c r im e  o f  d i s o r d e r ly  c o n d u c t ,  n n d  se c o n d  thaL th e  
s t a t u t e  p r o h i b i t i n g  p o s s e s s io n  o f  b i l l y  c l u b s ,  O R S  
166 .510(1) ,  v i o l a t e s  A r t i c l e  I, s e c t io n  2 7 ,  of t h e  O re g o n  
C o n s t i t u t i o n .  T h e  C o u r t  o f  A p p e a l s  d id  n o t  c o n s id e r  
d e f e n d a n t ’s  f i r s t  c o n t e n t i o n  b e c a u s e  i t  w a s  n o t  r a i s e d  
a t  t r i a l . 17 T h e  C o u r t  o f  A p p e a l s  h e l d  t h a t  O R S  
1 66 .5 1 0 (1 )  w a s  w i t h i n  t h e  r e a s o n a b l e  e x e rc i s e  of  th e  
"po lice  p o w e r"  of t h e  s t a t e  to  c u r b  c r im e .  4 3  O r  A p p  

,3 0 3 ,  3 0 7 ,  6 0 2  P 2 d  1096  (1979).

T h e  d e f e n d a n t  c o n t e n d s  t h a t  h i s  co n v ic t io n  fo r  
p o s s e s s io n  o f  a  b i l ly  c lu b  v i o l a t e s  h i s  r i g h t  to p o sse ss  
a r m s  i n  h i s  h o m e  fo r  p e r s o n a l  d e f e n s e .  P u r s u a n t  to o u r  
p r e v io u s  d i s c u s s io n  r e g a r d i n g  t h e  p u r p o s e  a n d  scope  of 
t h e  r i g h t  to  b e a r  a r m s  p ro v i s io n ,  w e  h o ld  t h a t  A r ic le  I, 
s e c t io n  27, o f  t h e  O re g o n  C o n s t i t u t i o n  in c lu d e s  a  r i g h t  
to  p o sse s s  c e r t a i n  a r m s  lo r  d e f e n s e  of p e r s o n  a n d  
p ro p e r ty .  T h e  r e m a i n i n g  q u e s t i o n  is  w h e t h e r  t h e  
d e f e n d a n t ' s  p o s s e s s io n  o f  a  b i l ly  c lu b  in  t h i s  c a s e  is 
p ro te c te d  b y  A r t i c l e  I, s e c t i o n  27 .

T h e  c l u b  is  c o n s i d e r e d  t h e  f i r s t  p e r s o n a l  
w e a p o n  f a s h io n e d  by  h u m a n s .  O. H o g g ,  Clubs to C an­
non 19 (1968). T h e  c lu b  is  s t i l l  u s e d  t o d a y  a s  a  p e r s o n a l

,7T lie Roncrnl ru le  in lioth civil nnd rrim inn l cnscs is (lin t n i|ucs|i<in 
not rnisod nnd preserved in the Ir in l court w ill mil bo considered un oppeul. 
State ii Abet. 211 O r 405. 407 . 400 |*2<l 902 (19051 Failu re lo  rm w  mi 
objectinn in Irm l court duos nut automatically preclude nppcllute review. 
The defendant's content mu tlmt his iicIh did mil conslitut the ciiitie of 
disorderly conduct, however, docs mil present ihe except lone eircuinsl.litre 
or innnlfcRl e rro r which justifies th is court's consideration i such u cl.niu.
It follows llint defeiulnnl's conviction o f disorderly condu- • is nffiinied.
Note llu i l this ruse is mil concerned with (hat lisped . the stnlutc 
piohihitinjt disorderly conduct which we held lo  Ik* uncoils tutiomil in 
Stole it Spencer. 239 O r 225. I*2d 11980)
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w e a p o n ,  c o m m o n ly  c n r r i c d  b y  Ih e  po lice .  O R S  1GG.510 
p r o h i b i t s  p o s s e s s i o n  o f  o ’' h i l l y ; ”  h o w e v e r ,  O H S  
JGG.5'20 s t a l e s  t h a t  p e n c e  o f f ic e r s  n r e  n o t  p r o h ib i t e d  
f r o m  c a r r y i n g  o r  p o s s e s s i n g  a  w e a p o n  c o m m o n l y  
k n o w n  n s  n " b l a c k j a c k " 18 o r  " b i l l y . ”

T h e  s t a t u t e  in  t h i s  c a s e ,  O H S  1G6.510, p r o ^  
h i b i l s  t h e  m e r e  p o s s e s s io n  o f  a  c lu b .  T h e  d e f e n d n n t  
co n c e d e s  t h a t  t h e  l e g i s l a t u r e  co u ld  p r o h i b i t  c a r r y i n g  a  
c lu b  in  a  p u b l i c  p la c e  in  n c o n c e a le d  m a n n e r ,  b u t  t h e  
d e f e n d a n t  m a i n t a i n s  t h a t  t h e  l e g i s l a t u r e  c a n n o t  p r o ­
h i b i t  a t ’ p e r s o n s  f r o m  p o s s e s s in g  a  c lu b  in  t h e  h o m e .  
T h e  d e f e n d n n t  a r g u e d  t h a t  a  p e r s o n  m a y  p r e f e r  to  
k e e p  in  h i s  h o m e  a  b i l ly  c lu b  r u t h e r  t h a n  a  f i r e a r m  to  
d e f e n d  a g a i n s t  i n t r u d e r s .

O u r  h i s to r i c a l  a n a l y s i s  o f  A r t i c l e  I, s e c t io n  27, 
i n d i c a t e s  t h a t  t h e  d r a f t e r s  i n t e n d e d  " a r m s ” to  in c lu d e  
t h e  h n n d -c o r r i e d  w e a p o n s  c o m m o n ly  u s e d  b y  i n d i v id ­
u a l s  fo r  p e r s o n a l  d e f e n s e .  'D ie  c lu b  is  a n  e f f e c t iv e ,  
h a n d - c a r r i e d  w e a p o n  w h ic h  c a n n o t  lo g ic a l ly  b e  e x ­
c lu d e d  f ro m  t h i s  t e n n .  W e  h o ld  t h a t  t h e  d e f e n d a n t ’s  
p o s s e s s io n  of a  b i l ly  c lu b  in  h i s  h o m e  is p r o t e c t e d  b y  
A r t i c l e  I, s e c t io n  27, o f  t h e  O r e g o n  C o n s t i t u t i o n .

T h e  d e f e n d a n t ' s  c o n v ic t io n  fo r  d i s o r d e r ly  c o n ­
d u c t  is  a f f i r m e d ,  a n d  h i s  c o n v ic t io n  fo r  p o s s e s s io n  o f  a  
s l u g g i n g  w e a p o n  is r e v e r s e d .

18 W ebster's Third In ternational D ictionary defines a '"blnckjnck" n«"* 
**  H. a email strik ing  weapon typically conflicting nt tho s trik in g  ond of a  

I Jrn thcr enclosed piece of lend or o ther heavy m elnl nnd nt tlic handle end of
^  a s trap  or springy shaft th a t increase*! th e  force of Im pact."

"I.
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Th* CITY  O F LAKEW OCO, a  m unicipal 
carpara tion  ot the  S ta le  of Colo*

' e * 4 o ,  P e t it io n e r ,

. V .

Charlee E dw ard PILLOW , R aipoed tnL  
NO. C-164.s

Suprem e C ourt o f Colorado.
E n  B anc. • '

O ct 10. 1972.

O

D e fen d a n t w a s co n v icted  in  M unicipal 
C ourt o f  v io la tio n  o f  c ity  ord in a n ce  m ak^  
i n f  J L -u n la w fu l to  p osse ss  d a n g e rous or  
deadly_w eapon,^and h e  appealed . T h e  D is ­
tr ic t C ourt, J e f fe r so n  C ounty, C h ristian  D . 
S to n er , J., rev ersed  and  d ec lared  ord in an ce  
invalid , and  cer tiorari w a s g ra n ted . T h e  
S u prem e C ourt, H o d g e s , J., held  that the  
ord inan ce  w a s u n co n stitu tio n a lly  o v e r ­
broad, w h ere  it  w ou ld  proh ib it gu n sm ith s, 
paw nb rok ers and sp o rtin g  g o o d s stores  
from  ca rry in g  on su b stan tia l part o f  th e ir  
bu siness, it appeared  to  prohib it ind iv idu als  
from  tra n sp o rtin g  g u n s to and  fro m  such  
p laces o f  b u sin ess , it  m ade it  u n la w fu l fo r  
p erson  to  p o sse ss  firea rm s in  v e h ic le  or  in  
pla ce  o f  b u sin ess fo r  purpose o f  se lf -d e ­
fen se , and se v e ra l o f  such a c t iv it ie s  w ere  
co n stitu tio n a lly  protected  and, d ep en d in g  
upon c ircu m sta n ces, m igh t be e n tire ly  free  
o f  crim in a l cu lp ab ility .

A ff ir m e d .

I .  W e a p o n s  3 = 3

C ity  o rd in a n ce  p roh ib itin g  p o ssessio n  
o f  d a n g ero u s or  d ead ly  w eapon  w a s u n con ­
stitu tio n a lly  overb road , w h er e  it  w ou ld  
prohib it g u n sm ith s , p aw nb rok ers and  sp o rt­
in g  g o o d s sto res  from  ca rry in g  on su b stan ­
tial part o f  th e ir  bu siness, it appeared  to  
prohib it in d iv id u a ls from  tra n sp o rtin g  gun s  
to and from  such  p laces o f  bu siness, it 
m ade it u n la w fu l fo r  person  to  p o ssess  
firearm  in v eh ic le  or  in p lace o f  b u sin ess  
for purpose o f  s e lf -d e fe n s e , and  sev era l o f  
such a c t iv it ie s  w e re  c o n stitu tio n a lly  pro­
tected  and, d ep en d in g  upon c ircu m sta n ces, 
m ight be en tire ly  free  o f  crim in al cu lpab il­

ity . 1965 Perm .Supp., C .R .S ., sec tio n  4 0 -  
1 1 -1 ; C o n st  a r t  2, § 13.

2. C o it l ta t le a a l  Law <*=81
G overnm ental purpose to  co n tro l o r  

prevent certa in  a c tiv ities , w h ich  m a y  be  
constitu tionally  su bject to  sta te  or m u n ic i­
pal regulation under p o lice  pow er, m a y  n o t  
be ach ieved  by m eans w h ich  sw eep  u n n e c ­
essar ily  broad and thereby in vad e  a rea  o f  
protected freedom s.

3. C onitltatlonsl Law <S=83{I)
E ven though govern m en ta l pu rp ose  

m ay be legitim ate and substantia l, th a t p u r­
pose cannot be pursued by m ean s th at  
broadly s t if le  fundam ental personal lib er ­
tie s  when th e  end can  be m ore narrowly- 
achieved.

Raym ond C. Johnson , L akew ood , fo r  p e ­
tition er.

T heodore P . K oeberle, B oulder, fo r  re ­
sp o n d en t

H O D G E S , Justice.

O n petition  o f  the C ity  o f  L ak ew ood , w e  
granted  certiorari to rev iew  the d istr ic t  
co u rt’s declaration that a  L akew ood  o r d i­
nance is invalid .

T h e  respondent P illo w  w a s co n v icted  in  
m unicipal court o f  a  v io la tio n  o f  th is o rd i­
n an ce w hich m akes it u n la w fu l to  p o sse ss  a 
dangerous o r  deadly w eap on . H e  app ealed  
to  th e  d istr ict court w h ich  rev ersed  th e  
con v iction  on  the basis o f  a  fin d in g  that 
there w as a failure o f  p ro o f b e fo re  the  
m unicipal court and on  the further  grou n d  
that the ordinance w as invalid . T h e  d is ­
tr ic t court’s declaration  o f  in v a lid ity  w a s  
prem ised on its fin d in g  th a t the su b jec t  
m atter o f  the ordinance is a m atter  o f  
sta tew id e  concern and  is th e r e fo r e  
preem pted by a state sta tu te  p erta in in g  to  
th e  carry in g  o f  a  concealed  w eapon . T h is  
state  statute is 1965 P erm .Supp., C .R .S . 
1963, 40 -1 1 -1 .

W e a ffirm  the d istr ict cou rt’s reversa l  
o f  the respondent’s co n v iction  but do so  on  
the ground that the L akew ood  ord in an ce  is
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n 40-

r pe-

r re-

u n co n stitu tio n a lly  overb road . I t  is  th ere­
fo r e  u n n ecessa ry  to  d isc u ss  the fa ilu re  o f  
p r o o f  issu e; m o reo v er , th is  case  is not a 
su ita b le  v eh ic le  fo r  a  con sid era tio n  o f  th e  
preem p tion  issu e. O u r d ecis ion  to  reso lv e  
th is  c a se  in  th is  m a n n er  w a s prom pted tc  
so m e d e g r ee  by sta tem en ts  m ade by counsel 
fo r  th e  C ity o f  L a k ew o o d  du rin g  oral ar­
g u m en t. H e  conced ed  th a t the ord inance  

lack ed  sp ec if ic ity  in cer ta in  respects and  

th a t a rep lac ing  ord in a n ce  w as in  th e  proc­

e ss  o f  preparation .

T h e  su b ject L ak ew ood  ord inance is num ­
bered  0 - 7 0 - 4 7 ,  S e c . 3 -9  and  is se t forth  in 
fu ll as fo llo w s:

[1 ]  A n  a n a ly sis  o f  th e  fo r e g o in g  o rd i­
n an ce r ev e a ls  th a t it  is so  g en era l in  its 
.w ope th a t it in c lu d es w ith in  its  p ro h ib i­
tio n s the r ig h t to carry  on  cer ta in  b u s in e ss ­
es and to  e n g a g e  in cer ta in  a c t iv it ie s  w h ich  
cannot u n d er  th e  p o lice  pow ers be r ea so n a ­
b ly  c la ss if ie d  as u n la w fu l and th u s, su b je c t  
to  crim inal sa n ctio n s . A s  an ex a m p le , w e  
note  that th is  ord inan ce  w ou ld  proh ib it 
gunsm iths, paw nb rok ers and sp o rtin g  g o o d s  
sto res from  ca rry in g  on a su b stan tia l part 
o f  their bu siness. A lso , the ord in a n ce  ap­
pears to prohib it in d iv id u a ls fro m  tra n s­
p o rtin g  g u n s to an d  from  such p la c es  o f f  
business. F u rtherm ore, it m akes it  u n la w -  
ful fpr. a  .p e rso n  to  p o ssess .a .J irea tT n  in a 
v eh ic le  o r  in  a  p lace _of_business_  jior__the^ 
purpose o f  s e lf -d e fe n s e . S ev era l o f  th ese

p rotected .a c tiv it ie s  are  co n stitu tio n ally  
C olo.C onst. art. II , § 13. D ep en d in g  upon  
the c ircu m stan ces, all o f  these  a c t iv it ie s

“ U n la w fu l to P o s se s s , C a r ry  o r  U se  
D a n g e ro u s  o r  D e a d ly  W eapon s , (a )  It 
sh a ll be u n la w fu l fo r  an y  person to  have  
in  h is  p ossession , ex cep t .w ith in  h is ow n  
d o m icile , o r  to ca rry  o r  use, a revo lver  
o r  p isto l, sh otgu n  or r if le  o f  any d escr ip ­
tio n , w h ich  m ay be used  for the ex p lo ­
s io n  o f  ca rtr id ges, or  a n y  air gun , g a s  _____  __________
o p era ted  gun  o r  sp rin g  gun , or a n y  bow its proh ib itions and is there fo re  in v a lid ,
m a d e  fo r  the pu rp ose o f  th ro w in g  or  S h u ttlesw o rth  v . B irm ingh am , 382 U .S . 87,
p r o je c t in g  m issiles  o f  a n y  kind by any 86  S .C t  211, 15 L .E d.2d 176 (1 9 6 5 );  VVin-
m ea n s w h a tso e v er ; prov id ed th at noth - ters v. N e w  Y ork , 333 U .S . 507, 68  S .C t.
in g  in  th is  sec tio n  sh a ll prevent use o f  665. 92  L E d . 840 (1 9 4 8 );  P eop le  o f  th e
a n y  su ch  instrum ents in  sh o o tin g  g a ller - City, o f  D e tro it  v. S a n ch ez , 18 M ich .A p p .

and  oth ers m a y  be en tire ly  fr ee  o f  any  
crim inal cu lpab ility  y e t  the ord in a n ce  in  
qu estion  e f fe c t iv e ly  includes them  w ith in

ies_ojr_ranges_under_ c ircum stances w h en  
su ch  instrum ents can be fired , d is-

399. 171 N.W JZd 452 (1 9 6 9 ).

c h a rg ed _ o r  op erated  in su ch  m anner as 
n o t to  en d a n g er-p crso n s or-property  and  
a lso  in  such  m an n er  as to  p reven t the  
pro je c f ile ~ fr o m  "tra v ers in g  any ground s  
o r  s pace ou tsid e the lim its o f  s uch g al­
le r y  or  rang e ; a nd prov ided further, 
th a t n o th in g  herein  co n ta in ed sh a ll bc~  
c o nstru ed  to p reven t the c a rry!ng . 0  fTany 
ty p e  o f  gun,_whe_n_unloadcd, o r .a n y  bow , 
to or  from  any range, g a llzry  or h u nting  
a r ea s , (b )  N o th in g  in th is  sec tio n  shall 
p r e v en t th e  p o ssessio n  or u se  o f  an y  o f  
sa id  in strum ents by persons duly licensed  
fo r  su ch  purpose by the C ity  o f  L ak e­
w o o d . ( c )  N o th in g  in this section  shall 
p rev en t the use o f  o r  possession  o f  any  
said  instrum ent by law  en forcem en t per­
so n n e l.”

301 P 20—*JV|

[ 2 ,3 ]  A  g o v ern m en ta l purpose to  c o n ­
t r o l  or  p rev en t cer ta in  a c tiv it ie s , w h ich  

m ay be co n stitu tio n a lly  su bject to s ta te  or  
m unicipal regu la tion  under the p o lice  p o w ­
er, m ay not be ach ieved  by m eans w h ich  
sw eep  u n n ecessa r ily  broadly and  th ereb y  
invade the a rea  o f  protected  freed o m s. 
Z w ick lcr  v. K oota , 3S9 U .S . 241, SS S .C t.  
391, 19 L E d 2 d  444 (1 9 6 7 );  A p th ek er  v. 
Secreta ry  o f  S ta te , 378 U .S . 500, S4 S .C t. 
1659, 12 LE<L2d 992 (1 9 6 3 );  N A A C P  v. 
A labam a, 377 U .S . 288, 84 S .C t  1302, 12 C  
L E (L 2d 325 (1 9 6 4 ) . E v en  though the g o v -  
crnmenta': purpose m ay be leg itim a te  an d  
substantia l, th a t purpose cannot be p u rsued  

by m eans that broadly  stif le  fu n d am en ta l 

personal lib erties w h en  the end  can  be 

m ore narrow ly ach iev ed . A ptheker v. S e c -
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retary o f  S ta te , s u p ra ,  an d  S h e lto n  v. 
T nd cer, 364 U .S . 479, 81 S .C t  247 , 5 L. 
Ed.2d 231 (1 9 6 0 ). S e e  a ls o  C olorado  R a c ­
in g  C om m ission  v . S m a ld o n e, C olo ., 4 9 2  P. 
2d 619; A rn o ld  v . D en v er , 171 C olo . 1, 464  
PJ2d 515 (1 9 7 0 );  and  G oldm an v . K n ech t, 
295 F-Supp. 897 (D .C C o lo .1 9 6 9 ) .

Judgm ent a ffirm e d .

Mlanle May CUNNINGHAM, P la in tiff- 
A ppellant,

v.

SPRING VALLEY ESTA TES, INC., a  cor- 
poratlon, at al„ D afendants- 

Appellees.

No. 72-068.
(Supreme C ourt No. 24727.)

Colomdo C ourt o f A ppeals.
Dlv. I I .

Ju n e  6, 1972.

R ehearing Denied Ju n e  27, 1972.

C ertio rari G ran ted  Oct. 24. 1972.

Selected fo r O fficial Publication.

O w n er o f  p roperty  by a d v erse  p o s se s ­
sion brought a c tio n  fo r  d a m a g es fo r  a l­
leged tresp ass o n  such  prop erty  throu gh  
w hich sew er  m ain w a s co n stru c ted  by d e ­
fendant city  and to require d e fe n d a n ts  to  
restore property to its fo rm er  co n d itio n . 
T h e D istr ic t C ourt, B o u ld er  C ou nty , H o w ­
ard 0 .  A shton , J ., d eterm ined  th a t c ity  had  
a  right to sew er  easem en t on  b asis o f  in ­
verse  condem nation , d en ied  o w n er  s req uest  
for in jun ctive  r e lie f  and  aw ard ed  m o n eta ry  
dam ages a g a in st d e fen d a n ts. O w n er  a p ­
pealed. T h e  C ourt o f  A p p ea ls , E n o ch , J ., 
held that absent ag reem en t o r  a d m iss io n s  
by parties, reso lu tion , a t  p retr ia l c o n fe r ­
ence, o f  d isputed issu es  as to c ity ’s r igh t to  
easem ent on property  and a s  to  o w n er ’s 
right to  in ju n ctiv e  r e lie f  w a s im proper. 
T he court further held  that su b jec t to any

d e fe n se s  w h ich  defendant m ight have  had, 
o w n er  w a s en titled  to dam ages fo r  a n y  » .  
ju r y  cau sed  by construction  o f  m ain from  
d a te  o f  o w n er ’s  adverse p ossession  rather 
th a n  m erely  from  date o f  the judgm eni 
q u ie t in g  t itle  in  ow ner. as

R ev ersed  and rem anded for new  tr ia l

•3
1. T ria l <3=9(1) ^

A b sen t agreem ent o r  adm issions by 
parties , in  action  for dam ages caused by 
d e fe n d a n t’s a lleged  trespass on p la in t if fs  
p rop erty  and to require defendan t to  re­
sto re  property  to  its form er condition , res­
o lu tio n , a t pretrial conference, o f  disputed  
is su es  as to defendant c ity ’s righ t to sew er  
e a sem en t on p la in tiff's  property on basis of 
in v erse  condem nation  and as to p la in t if f s  
r ig h t to  in ju n ctiv e  relief w a s im proper.

2. Adverse Possession <3=» 106(5)
S u b ject to any d efen ses w h ich  d efen d ­

an t m ig h t h a v e  had, ow n er o f  property by 
a d v erse  p o ssessio n  was entitled  to dam ages 
fo r  an y  in ju ry  caused by construction  of 
se w e r  m ain  through such property from  
d a te  o f  o w n er ’s adverse p ossession  rather 
than  m ere ly  from  date o f  jud gm en t quiet­
in g  title  in p la in tiff . 1967 Perm .Supp., C  
R .S ., sec tio n  1 1 8 -7 -1 (1 ) .

J a m es H . S n yder, B oulder, W esley  H . 
D o a n , D en v er , fo r  p la in tiff-app ellan t, i  *;

H o llen b eck , K in g , F rench  & M ills, Guy 
A . H ollen b eck , P eter  C. D ic tze , B oulder, 
fo r  defen d an ts-ap p ellees, S p rin g  V a lley  E s­
ta tes , Inc. and Jam es M. B urger.

W a lter  L . W agen h a ls, C ity A t t y ,  Gilbert 
M . S a ck h eim , A s s t  C ity A t t y ,  B oulder, 
fo r  d efen d a n t appellee. C ity o f  B oulder. 
C olo.

E X O C H , Judge.

T h is  c a se  w as transferred  from  the S u ­
prem e C ourt pursuant to sta tu te.

T h is  action  w as brought by M innie M ay 
C u nningham  a g a in st the nam ed defendants 
for  d a m a g es caused by d efen d a n ts’ alleged  
tresp a ss upon her property and to require
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By LARRY CAMPBELL
Daily News reporter 

-Renee Vega, the  31-year-old 
insurance agent shot In her 
o ff ice  T u e s d a y  a f te rn o o n ,  
died a t;  Providence Hospital 
Wednesday night.

'yega .d ied  a t  8 p.m., accord­
ing to  a 'au rs ing  supervisor.

E a r l f b r , -Wednesdayi&Wil- 
11 am  O'Shea, h e r  formWjboy- 
frlend, sat in a  courtroom 
ch lrgeC jb  the shooting. 

t O ’S h e a r  35, h a d  'Tslen 
chhrgedvwith attemptedSrhur- 
d e r  and ‘being a  felon ih pos­
session p f  a  firearm. Assistant 
D is t r ic t  A t to rn e y  S t l p h e n  
Branchflower said he w u i f i l e

new first-degree m u rd e r  char­
ges today.

O’Shea w as captured b y  ' 
Anchorage police two. hours 
a f t e r  th e  sh o o t in g  in  fin 
O c e a n v ie w  .^ n e ig h b o rh o o d ,  
nearby. He i i  jailed in  lieu of \  
a $1 million, cash-only bond.

Instead oir-being c o u r t s
Wednesday afternoon, /O’Shea
■ ""

O’Shfca after he asked for her 
help las t  week.

“This afternoon w as the 
soonest I  could get h im  an 
appointm ent,"  Campbell said 
Wednesday. "H e had  come to 
see me a ;w eek  ago and  said 
he reallyyaeeded help.

"He w i s  using all the  buzz­
words; - C a f r a i d  nf ihurting  
somttone.^very sad and  con­
cerned,, and  wanting help be­
fore getting into trouble. But

had  been scheduled to*p<
co u n se lo r ’s o ff ic e  - a t  th e   _ r  ___. ___________
Southcentral Counseling C«n- ’ Wednesday afternoon Was the 
t e n  T h a t  m s  w h e r t  • J g n  Keet Pjfcould dOi”
Campbell, executive director.!*: - ‘C am pbell  s a id  sh e  w as  

*r for th e  A laska M ental/H ealth  willing toft&lk about his case 
A sso c ia t io n ,  • s a id  ^shia had '.*  because felt the system 
m a d e  an  a p p o in tm e n t  f o r , ; had let O ’Sheadow n.

w * * * -  m A e n & * i  »

m

Court papers filed by  state 
p rosecu to rs  Wednesday say 
that- Vega and O’Shea hnd 
been  ro m an tica lly  involved 
for some months, bu t tha t  the 
relationship had soured. Ac­
cording to  the  documents, Ve­
ga tried  to break it  up, but 
O’Shea refused. He beat her 
and ransacked h er  home last 
Friday, court papers charged,

A  judge granted Vega,-a 
d o m e s t i c  v io le n c e  w r i t  
against O’Shea the next day 
and she kicked him out, court 
papers said.

But the w rit  would only 
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“Pollitt could riot say what sparked the 
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S H O O T IN G : Victim dies; counselor saysfsu spec t so u g h t help
meanors. "Court >’ papersContinued from Page A-1

protect her if a police., officer 
witnessed him harassing her. Oth­
erwise, if O’Shea again bothered 
her, all , she could do is appeal to 
the court to Issue a warrant for 
his arrest.

But the morning of the shoot­
ing, O’Shea called her repeatedly 

’ at work, apparently distraught, 
according to office co-workers 
who overheard Vega’s eonversa-
ltm . ■& - .-----------— -------- —  j
‘J, The. court papers also chargi 

t, "sometime after 1:30 p.m.l

_  ji. j VV if ,W> "
Tuesday, O'Shea walked info th$V probation ^violations’, and misde- 
Ired,,Meyer department store oif^\ meanors. Court I papers on. this
Fast?-Northern Lights Boulevard; I case, as/well as documents , from 
and bought a . Ruger .22-caliber '/***»■♦• mnw, '/woo* oVuntri n̂’RVipn 
semi-automatic pistol — the weapi 
on used 90 minutes later against ̂ '.problems.
Vega* In addition,- the gun’s’pack-' 
ing box and receipt were, found 
Wednesday morning in a men’s 
room at the Village Inn restaurant 
(next to Fred Meyer.
•— or- —'SheiT^had just completed a 
term1 of probation 24 days .ago. He 
has a criminal record that includes 
convictions for burglary in 1974, 
check forgery in 1982, previous

J

past court case*, show> 0 ’Shea 
struggled with dnrg...and.’ alcohol

.'.prroblems.*.; > S$ ;.fe. 
k :  In add ition ,C am pbell said 
O’Shea had told her of "being 
under psychiatric care .while in 
jail. . ' »y 4  \

"He was looking for help and it 
made me sick at heart,” Campbell 
said.' , v i ; j j L * v ' . l

But a quite ̂  different O’Shea 
was known to;f, others, like Ray 
Clements, executive: director .of

Parents United Inc., a non-nrofit 
aid agency for sexually abused 
children. For the past two months, 
O’Shea was supposed to be work­
ing for the group on contract as a 
fund-raiser. He had done the same 
work for AVeela House, a drug 
rehabilitation center.

"We had a lot of plans in 
process, and he seemed very effec­
tive as a fund-raiser," Clements 
said Wednesday. "He had even 
stopped in the office earlier that 
day. To find out what had hap­
pened later in the day was shock­
ing, certainly."

T7T

I C E  C L A S S I C :  T h r e e  m e n  s p l i t  $ 1 3 0 , 0 0 0  p o t

Continued from Page A-1iaki, - .
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dents and ice classic officials. ■ V V
“The ice was real thick so everyone, 4  

Including myself and the National..Weather ,*4

T V  G L A S S E S :  A  b o o s t  

f r o m  s p a c e  t e c h n o l o g y

4 Conllnued from Page A-1


