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The Fourteenth Amendment and the Right To rep and
Bear Arms: The Intent op the pramers

By Stephen P. Halbrook'

A well regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed. —U.S.
Const, amend. @ ) )

... No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of United States: nor shall any state
deprive any person of life, liberty, or property, without due -process of law;
nor deny to any person within its jurisdiction the equal protection of the
lawa. .S. Const, amend. XTV, § L

If African Americans were citizens, observed Chief Justice Taney
in Dred Scott v. Sandford,[1] "it would give to persons of the negro
race . . . the full liberty of speech . . ., to hold public meetings
upon political affairs, and to keep and carry arms wherever they
went.” [2] If this interpretation ignores that Articles | and 13 of the
Bill of Rights designate the respective freedoms guaranteed therein
to “the people” and not simply the citizens (much less a select
group of orators or militia), concrariwise Dred Scott followed ante-
bellum judicial thought in recognizing keeping and bearing arms as
an individual right[3] protected from both federal and state in-
fringement.”"] The exception to this interpretation were cases hold-
ing that the Second Amendment only protected citizens{5] from
federal, not state,[6] inifingement of the right to keep and bear
arms, to provide judicial approval of laws disarming black freemen
and slaves.

Since the Fourteenth Amendment was meant to overrule Dred
Scott by extending individual constitutional rights to alack Ameri-
cans and by providing protection thereof against state infringe-
ment,[7] the question arises whether the framers of Amendment
XTV and related enforcement legislation recognized keeping and
bearing arms as individual right on which no state could infringe.
The co' ,Tes3icnal intent in respect to the Fourteenth Amendment
is revealed in the debates over both Amendments XHI and XTV as
well as the Civil Rights Act of 1866, the Anti-KKK Act of 1871, and
the Civil Rights Act of 1875. Given the unanimity of opinion con-
cerning state regulation of privately held arms by the legislators
who framed the Fourteenth Amendment and its enforcement legis-
lation, it is surprising that judicial opinions and scholarly articles
fail to analyze the Reconstruction debates.(8]

A. ARMS AND SLAVERY

Having won their national independence from England through
armed struggle, post-Revolutionary War Americans were acuteiy
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George Mason University, Howard University and Tuskegee institute.
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Amendments. IV GEORGE MASON L REV. .1981"

(68)



89

aware that the sword and sovereignty go hand in hand, and that
the firearms technology ushered in a new epoch in the human
struggle for freedom. Furthermore, both proponents and opponents
of slavery were cognizant that an armed black population meant
the abolition of slaveiy, although plantation slaves were often
trusted with arms for hunting.[9] This sociological fact explained
not only the legal disarming of blacks but also the advocacy of a
weapons culture by abolitionists. Having employed tne instruments
for self-de”nse against his pro-slavery attackers, abolitionist ind
Republican Party founder Cassius Marcellus Clay wrote tliat the
pistol and the Bowie Itnife’ are to us as sacred as the gown and the
pulpit.”[10] And it was John Brown who argued that “the practice
of carrying arms would be a good one for the colored people to
adopt, as it would give them a sense of their manhood.”[11]

The practical necessities of the long, bloody Civil War, demand-
ing every human resource, led to the arming of blacks as soldiers.
TTnile originally they considered it a “white man's war,” Northern
authorities by 1863 were organizing black regiments on a wide
fcale. At the same time, black civilians were forced to arm them-
selves privately against mob violence. During the anti-draft riots in
New York, according to a Negro newspaper of the tim&, “The
colored men who had manhood in them armed themselves, and
threw out their pickets every day and night, determined to die
defending their homes. . . . Most of the colored men in Bi-ooklyn
who remained in the city were armed daily for self-defense.”[12]

Toward the end of the war Southerners began to support the
arming and freeing of slaves willing to fight the invaders, and the
Virginia legislature, on passing a bill providing for the use of black
soldiers, repealed its laws against the bearing of arms by
blacks.[13] One opponent of these measures declared: “W hat would
be the character of the returned negro soldiers, made familiar with
the use of fire-arms, and taught by us, that freedom was worth
fighting for?”[14] Being evident that slaves plus guns equaled aboli-
tion, the rebels were divided between those who valued nationhood
to slavery and those who preferred a restored union which might
not destroy the servile condition of black labor.

As the movement began before the end of the war for the com-
plete abolition of slavery via the Thirteenth Amendment, members
of the U.S. Cingress recognized the key role that the bearing of
arms was already playing in the freeing of the slaves. In debate
over the proposed Amendment, Rep. George A. Yeaman (Unionist,
KyJ contended that whoever won the war, the abolition of slavery
was inevitable due to the ar ning of blacks:

Let proclamations be withdrawn, let statm ;s be re-
pealed, let our armies be defeated, let the Soutn achieve
its independence, yet come out of the war . . . with an
army of slaves made freemen for their service, who have
been contracted with, been armed and drilled, and have
seen the force of combination. Their personal status is
enhanced. . . They will not be returned to slavery.[15]

At the same time, irembers of the slavocracy were planning to
disarm the freedmen. Arguing for speedy adoption of the Thir-
teenth Amendment, Rep. William D. Kelley (R., PennJ expressed



shock at the words of an anti-secessionist planter in Mississippi
who expected the union to restore slavery. Kelley cited a letter
from a U.S. brigadier general who wrote: “ ‘W hat,” said 1, ‘these
men who have had arms in their hands?’ ‘Yes,” he said, ‘we should
take the arms away from them, I'* course.” "[16]

The northern government won the war only because of one
arming of the slaves, according to Sen. Charles Sumner (R., Mass.),
who argued that necessity demanded “first, tnat the slaves should
be declared free; and secondly, that muskets should be put into
their hands for the common defense. . . . Without emancipation,
followed by the arming of the slaves, rebel slavery would not have
been overcome."[17] .

. |
B. THE CIVIL RIGHTS ACT OF 1L86fi

After the war was concluded, the slave codes, which limited
access of blacks to land, to arms, and to the courts, began to
reappear in the form of the black codes,[18] and United States
legislators turned their attention to the protection of the freedmen.
In support of Senate Bill No. 9, which declared as void all laws in
the rebel states which recognized inequality of rights based on
race, Sen. Henry Wilson (R., Mass.) explained in part: “In Missis-
sippi rebel State forces, men who were in the rebel armies, are
traversing the State, visiting the freedmen disarming them, perpe-
trating murders and outrages on them. .. ."[19]

When Congress took up Senate Bill No. 61, which became the
Civil Rights Act of 1866,[20] Sen. Lyman Trumbull (R., 111), Chair-
man of the Senate Judiciary Committee, indicated that the bill was
intended to prohibit inequalities embodied in the.black codes, in-
cluding those provisions which “prohibit any negro or mulatto
from having fire-arms."[21] In abolishing the badges of slavery, the
bill would enforce fundamental rights against racial discrimination
in respect to civil rights, the rights to contract, sue and engage in
commerce, and equal criminal penalities. Sen. William Saulsbur”®
(D., Del.) added: “In my State for many years, .and | presume there
are similar laws in most of the southern States, there has existed a
law of the State based upon and founded in its police power, which
declares that free negroes shall not have the possession of firearms
or ammunition. This bill proposes to take away from the States
this police power. ...” The Delaware Democrat opposed the bill on
this basis, anticipating a time when “a numerous body of danger-
ous persons belonging to any distinct race" endangered the state,
for “the State shall not have the power to disarm them without
disarming the whole population."[22] Thus, the bill would have
prohibited legislative schemes which in effect disarmed blacks but
not whites. Still, supporters of the bill were soon to contend that
arms beatmg was a basic right of citizenship or personhood.

In the meantime, the legislators turned their attention to the
Freedmen’s Bureau Bill. Rep. Thornas D. Eloit (R,, Mass.) attacked
an Opelousas, Louisiana ordinance which deprived blacks of var-
ious civil rights, including the following provision: “No freedman
who is not in the military service shall be allowed to carry fire-
arms, or any kind of weapons, within the limits of the town of
Opelousas wiuiout the special permission of his employer . . . and
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approved by the mayor or president of the board of police.”[23] And
Rep. Josiah B. Griiinell (R., lowa) complained: “ A white man in
Kentucky may keep a gun; if a black man buys a gun he forfeits it
and pays a fine of five dollars, if presuming to keep in his p sses-
sion a mu3ket which he has carried through the war.”[24] Yet the
right of blacks to have arms existed partly as self-defense against
the state militia itself, which implied that militia needs were not
the only constitutional bases for the right to bear arms. Sen. Trum-
bull cited a report from Vicksburg, Mississippi which stated:
“Nearly all the dissatisfaction that now exists among the freedmen
is caused by the abusive conduct of this militia.”[25] Rather than
restore order, the militia would typically “hang some freedman or
search negro houses for arms.”[26] As debate returned to the Civil
Rights Bill, Rep. Henry J. Raymor 1 (R.,, N.Y.) explained of the
rights of citizenship: "M ake the colored man a citizen of the United
States and he has every right which you or | have as citizens of the
United States under the laws and Constitution of the United

States. ... He has a defined status; he has a country and a home;
a right to defend himself and his wife and children; a right to bear
arms . . . .”[27] Rep. Roswell Hart (R., N.Y.) further states: "The

Constitution clearly describes that to be a republican form of gov-
ernment for which it was expressly framed. A government ;
where 'no law shall be made prohibiting a free exercise of religion;
where ‘the right of the people to keep and bear arms shall not be
infringed;” . . . .”[28] He concluded that it was the duty of the
United States to guarantee that the states have such a form of
govemment.[29]

Rep. Sidney Clarke (R., Kansas) referred to an 1866 Alabama law
providing: “That it shall not be lawful for any freedman, mulatto,
or free person of color in this State, to own firearms, or carry about
his person a pistol or other deadly weapon.”[30] This same statute
made it unlawful “to sell, give, or lend fire-arms to ammunition of
any description whatever, to any freedman, free negro, or mulatto.
.. ."[31] Clarke also attacked Mississippi, “whose rebel militia,
upon the seizure of the arms of black Union Soldiers, appropriated
the same to their own use.”[32]

Sir, | find in the Constitution of the United States an
article which declares that “the right of the people to keep
and bear arms shall not be infringed.” For myself, | shall
insist that the reconstructed rebels of Mississippi respect
the Constitution in their local lawt. ... .[33]

Emotionally referring to the disarming of black soldiers, Clarke
added:

Nearly every white man in that State that could bear
arms was in the rebel ranks. Nearly all of their able-
bodied colored men who could reach our lines enlisted
under the old flag. Many of these brave defenders of the
nation paid for the arms with which they went to

battle. . . . The “reconstructed” State authorities of Mis-
sissippi were allowed to rob and disarm our veteran sol-
diers . . . .[34]

396-987 0-33-6
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In sum, Clarke presupposed a constitutional right to keep privately
held arms for protection against oppressive state militia.

C. THE FOURTEENTH AMENDMENT

The need for a more solid foundation for the protection of freed-
men as well as white citizens was recognized, and the result was a
significant new proposal—the Fourteenth Amendment. A chief ex-
ponent of the amendment, Sen. Jacob M. Howard (R., Mich.), re-
ferred to “the personal rights guaranteed and secured by the first
eight amendments of the Constitution; such as freedom of speech
and of the press; . . .the right to keep and to bear arms. . . .”[35]
Adoption of the Fourteenth Amendment was necessary because
presently these rights were not guaranteed against state legisla-
tion. ‘The great object of the first section of this amendme¥f is,
therefore, to restrain the power of the States and compel them at
all times to respect these great fundamental guarantees.”[36]

The Fourteenth Amendment was viewed as necessary to buttress
the objectives of the Civil Rights Act of 1866. Rep. George W.
Julian iR., Ind.) noted that the act

Is pronounced void by the jurists and courts of the
South. Florida makes it a misdemeanor for colored men to
carry weapons without a license to do so from a probate
judge, and the punishment of the offense is whipping and
the pillory. South Carolina has the same enactments
Cunning legislative devices are being invented in most of
the States to restore slavery in fact.[37]

It is hardly surprising that the arms question was viewed as part
of a partisan struggle. "As you once needed the muskets of the
colored persons, so now you need their votes,” Sen. Sumner ex-
plained to his fellow Republicans in support of black suffrage in
the District of Columbia.[38] At the opposite extreme, Rep. Michael
C. Kerr (D., Ind.) an opponent of black suffrage and of the Four-
teenth Amendment, attacked a military ordinance in Alabama that
set up a volunteer militia of all males between ages 18 and 45
“without regard to race or color” on these grounds:

Of whom will that militia consist? Mr. Speaker, it will
consist only of the black men of Alabama. The white men
will not degrade themselves by going into the ranks and
becoming a part of the militia of the State with ne-

groes. . . . Are the civil laws of Alabama to be enforced by
this negro militia? Are white men to be disarmed by
them?[39]

Kerr predicted that the disfranchisement of white voters and the
above military measure would result in “a war iff races.”[40]

D. THE ANTI-KICK ACT

Although the Fourteenth Amendment became law in 1868,
within three years the Congress was considering enforcement legis-
lation to suppress the Ku Klux Klan. The famous report by Rep.
Benjamin F. Butler (R., Mass.) on violence in the South assumed
that the right to keep arms was necessary for protection against
the militia but also against local law enforcement agencies. Noting
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instances of "armed confederates” terrorizing the negro, the report
stated that "in many counties they have preceded their outrages
upon him by disarming him, in violation of his right as a citizen to
‘keep and bear arms,” which the Constitution expressly says shall
never be infringed.”[41] The congressional power based on the
Fourteenth Amendment to legislate to prevent states from depriv-
ing any U.S. citizen of life, liberty, or Droperty justified the follow-
ing provision of the committee's anti-K KK bill:

That whoever shall, “dthout due process of law, by vio-
lence, intimidation threats, take away or deprive any
citizen of the Ur‘ 1 States of any arms or weapons he
may have in his a ,use or possession for the defense of his
person, family, or property, shall be deemed guilty of a
larceny thereof, and be punished as provided in this act for
a felony.[42]

Rep. Butler explained the purpose of this provision in these
words:

Section eight is intended to enforce the well-known con-
stitutional provision guaranteeing the right in the citizen
to “keep and bear arms,” and provides that whoever shall
take away, by force or violence, or by threats and intimi-
dation, the arms and weapons which any person may have
for his defense, shall be deemed guilty of larceny of the
same. This provision seemed to your committee to be nec-
essary, because they had observed that, before these mid-
night marauders made attacks upon peaceful citizens,
there were very many instances in the South where the
sheriff of the county had preceded them and taken away
the aims of their victims. This was specially noticeable in
Union County, where all the negro population were dis-
armed by the sheriff only a few months ago under the
order of the judge . . .; and then, the sheriff having dis-
armed the citizens, the five hundred masked men rode at
night and murdered and otherwise maltreated the ten per-
sons who were in jail in that county.[43]

The bill was referred to the Judiciary Committee, and when later
reported as H.R. No. 320 the above section was deleted—probably
because its proscription extended to simple individual larceny over
which Congress had no constitutional authority, and because state
or conspiratorial action involving the disarming of blacks would be
covered by more general provisions of the bill. Supporters of the
rewritten anti-K KK bill continued to show the same concern over
the disarming of freedmen. Sen. John Sherman (R., Ohio) stated
the Republican position: “Wherev ir the negro population prepon-
der: tes, there they [the KKK] hold their sway, for a few deter-
mined men . . . can carry terror among ignorant
negroes . . . without arms, equipment, or discipline.” [44]

Further comments clarified that the right to arms was a neces-
sary condition for the right of free speech. Sen. Adelbert Ames (R.,
Miss.) averred: "In some counties it was impossible to advocate
Republican principles, those attempting it being hunted like wild
beasts: in other, the speakers had to be armed and supported by
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not a few friends."[45] Rep. William L. Stoughton (R., Mich.) ex-
claimed: “If political opponents can be marked for slaughter by
secret bands of cowardly assassins who ride forth with impunity to
execute the decrees upon the unarmed and defenseless, it will be
fatal alike to the Republican party and civil liberty." [46]

Section 1 of the bill, which was taken partly from Section 2 of
the Civil Rights Act of 1866 and survives today as 42 U.S.C. § 1983,
was meant to enforce Section 1 of the Fourteenth Am udment by
establishing a remedy for deprivation under color of state law of
federal constitutional rights of all people, not only former slaves.
This portion of the bill provided:

That any person who, under color of any law, statute,
ordinance, regulation, custom, or usage of any State, shall
subject, or caiuje to be subjected, any person within the
jurisdiction of the United States to the deprivation of any
rights, privileges, or immunities to which ... he is enti-
tled under the Constitution or laws of the United States,
shall ... be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for re-
dress. . . .[47]

Rep. Washington C. W hitthome (D. Tenn.), who complained that
“in having organized a negro militia, in having disarmed the white
man," the Republicans had “plundered and robbed" the whites of
South Carolina through “unequal laws," objected to Section 1 of
the anti-KKK bill on these grounds:

It will be noted that by the first section suits may be
instituted without regard to amount or character of claim
by any person wthin the limits of the United States who
conceives that he has been deprived of any right, privilege,
or immunity secured him by the Constitution of the
United States, under color of any law, statute, ordinance,
regulation, custom, or usage of any State. This is to say,
that if a police officer of the city of Richmond or New
York should find a drunken, negro or white man upon the
streets with a loaded pistol flourishing it, &c., and by
virtue of any ordinance, law, or usage, either of city or
State, he takes it away, the officer may be sued, because
the right to bear arms is secured by the Constitution, and
such suit brought in distant and expensive tribunals.[48]

The Tennessee Democrat assumed that the right to bear arms
was absolute, deprivation of which created a cause of action against
state agents under Section 1 of the anti-KK K bill. In the minds of
the bill's supporters, however, tha Second Amendment as incorpo-
rated in the Fourteenth Amendment recognized a right to keep
and bear arms safe from state infringement, not a right to commit
assault or otherwise engage in criminal conduct with arms by
pointing them at people or wantonly brandishing them about so as
to endanger others. Contrary to the congressman's exaggerations,
the proponents of the bill had the justified fear that the opposite
development would occur, i.e., that a black or white of the
wrong political party would legitimately have or possess arms and
a police officer of the city of Richmond or New York who was
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drunken with racial prejudice or partisan politics would take it
away, perhaps to ensure the success of an extremist group’s attack.
Significantly, none of the representative's colleagues disputed his
assumption that state agents could be sued under the predecessor
to §1983 for deprivation of the right to keep arms.

Rep. William D. Kelly (R., Penn.), speaking after and in reply to
Rep. W hitthome, did not deny the argument that Section 1 allowed
suit for deprivation of the right to possess arms, but emphasized
the arming of the KKK. He referred to “great numbers of Winches-
ter rifles, and a particular species of revolving pistol” coming into
Charleston's ports. "Poor men, without visible means of support,
whose clothes are ragged and whose lives are almost or absolutely
those of vagrants, are thus armed with new and costly rifles, and
wear in their belts a brace if expensive pistols.”[49] These weapons
were used against Southern Republicans, whose constitutional
rights must thereby be guaranteed by law and arms.

However, like Congressman W hitthorne, Rep. Barbour Lewis (R.,
Tenn.) also decried the loss of state agent's immunity should the
bill pass: “By the first section, in certain cases, the judge of a State
court, though acting under ?ath of office, is made liable to a suit in
the Federal Court and subject to damages for his decision against a
suitor, however honest and conscientious that decision may be; and
a ministerial officer is subject to the same pains and penal-
ties. . . .”[60] Tennessee Republicans and Democrats alike thus
agreed that what is today 8 1983 provided an action for damages
against state agents in general for deprivation of constitutional
rights.

Debate over the anti-KKK bill naturally required exposition of
Section 1 of the Fourteenth Amendment, and none was better
qualified to explain that section than its draftsman, Rep. John A.
Bingham (R., Ohio):

Mr. Speaker, that the scope and meaning of the limita-
tions imposed by the first section, fourteenth amendment
of the Constitution may be more fully understood, permit
me to say that the privileges and immunities of citizens of
a State, are chiefly defined in the first eight amendments
to the constitution of the United States. Those eight
amendments are as follows:

ARTICLE |

Confess shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof, or
abridging the freedom of speech, or of the press, or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.

ARTICLE 1l

A well-regulated militia ’'eing necessary to the security
of a free State, the right of the people to keep and bear
arms shall not be infringed. . . . [Amendments IU-VIII,
aiso listed by Bingham, are here omitted.]
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These eight articles | have shown never were limitations
upon the power of the States, until made so by the Four-
teenth Amendment. The words of that amendment, "no
State shall make or enforce any law which shall abridge
*he privileges or immunites of citizens of the United

.ates,” are an express prohibition upon every State of the
Union. . . . [51]

This is a most explicit statement of the incorporation thesis by
the architect of the Fourteenth Amendment. Although he based
the incorporation on the privileges and immunities clause and not
the due process clause as did subsequent courts of selective incorpo-
ration, Rep. Bingham could hardly have anticipated the judical
metaphysics of the twentieth century in this respect. In any case,
whether based on the due process clause or on the privileges and
immun»ties clause, the legislative history supports the view that
the incorporation of Amendments I-VTIlI was clear and unmistak-
able in the minds of the framers of Amendment XIV.

In contrast with the above legal analysis, some comments on the
enforcement of the Fourteenth Amendment returned to discussion
of power struggle between Republicans and unreconstructed Con-
federates. While Republicans deplored the armed condition of
white Southerners and the unarmed state of black Southerners,
Democrats argued that the South’s whites were disarmed and en-
dangered by armed carpetbaggers and negro militia. Thus, Rep.
Ellis H. Roberts fR.,, N.Y.) lamented the partisan character of KKK
violence: "The victims whose property is destroyed, whose persons
are mutilated, whose lives are sacrificed, are always Republicans.
They may be black or white. . . ." Of the still rebellious whites:
“Their weapons are often new and of improved patterns; and how-
ever poor may be the individual member he never lacks for arms
or ammunition. ... In many respects the Ku Klux Klan is an
army, organized aid officered, and armed for deadly strife.”[52]

Rep. Bojd Winchester (D., Ky.) s— forth the contrary position,
favorably citing a letter from an ex-governor of South Carolina to
the reconstruction governor regretting the latter's “Winchester-
rifle speech” which “fiendishly proclaimed that this instrument of
death, in the hands of the negroes of South Carolina, was the most
effective means of maintaining order and quiet in the State.”[53]
Calling on the governor to “disarm your militia,” the letter re-
ferred to the disaster which resulted “when you organized colored
troops throughout the State, and put arms into their hands, with
powder and ball, and denied the same to the white people.”[54] The
letter proceeded to cite numerous instances where the “colored
militia” murdered white people. According to Rep. Winchester, it
was the aiming of blacks and disarming of whites which resulted
in v.hite resistance. “It would seem that wherever military and
carpetbagger domination in the South has been marked by the
greatest contempt for law and right, and practiced the greatest
cruelty toward the people, Ku K”ux operations have multi-
plied.” [55]

An instance of black Republican armed resistance to agents of
the state who were in the Klan was recounted in a letter cited by
Rep. Benjamin F. Butler:
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Then the Ku Klux fired on them through the window,
one of the bullets striking a colored woman . . . and
wounding her through the knee badly. The colored men
then fired on the Ku Klux, and Kkilled their leader or
captain right there on the steps of the colored men's

house. . . . There he remained until morning when he
was identified, and proved to "Pat Inman," a constable
and deputy sheriff. . . . [56]

By contrast, Rep. Samuel S. Cox (D., Ohio) assailed those who
"arm negro militia and create a situation of terror,” exclaimed
that South Carolinians actually clamored for United States troops
to save them from the rapacity and murder of the negro bands and
their white allies,” and saw the Klan as their only defense: "Is not
repression the father of revolution?” The congressman compared
the Klan with the French Jacobins, ltalian Carbonari, and Irish
Fenians.[57] Rep. John Cobum (R., Ind.) saw the situation in an
opposite empirical light, deploring both state and private disarming
of blacks. “How much more oppressive is the passage of a law that
they shall not bear arms than the practical seizure of all arms
from the hands of the colored men?”[58]

The next day Rep. Henry L. Dawes (R., Mass.) returned to a legal
analysis which again asserted the incorporation thesis. Of the anti-
Klan bill he argued:

The rights, privileges, and immunities of the American
citizen, secured to him wunder the Constitution of the
United States, are the subject-matter of this bill.

In addition to the original rights secured to him in
the first article of amendments he had secured the free
exercise of his religious belief, and freedom of speech and
of the press. Then again he has secured to him the right to
keep and bear arms in his defense. [Dawes then summa-
rizes the remainder of the first eight amendments.] . . .

. . And still later, sir, after the bloody sacrifice of our
four years’ war, we gave the most grand of all these rights,
privileges, and immunities, by one single amendment to
the Constitution, to four millions of American citizens.. . .

.. . [Tt is to protect and secure to him in these rights,
privileges, and immunities this bill is before the House.[59]

Rep. Horatio C. Burchard (R., 111), while generally favoring the
bill insofar as it provided against oppressive state action, rejected
the interpretation by Dawes and Bingham regarding the definition
of "privileges and immunities,” which Burchard felt were con-
tained only in Articles IV, V, and VI rather than I-VTtl. However,
Burchard still spoke in terms of “the application of their eight
amendments to the States,”[60] and in any case Dawes had used
the terms “rights, privileges and immunities.” The anti-Klan bill
finally was passed along partisan lines as An Act to Enforce the
Provisions of the Fourteenth Amendment.[61]

E. THE CIVIL RIGHTS ACT OF 1875

After passage of the anti-Klan bill, discussion concerning arms
persisted as interest developed toward what became the Civil
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Rights Act of 1875, now 42 U.S.C. §1984. A report on affairs in the
South by Sen. John Scott (R., Penn.) indicated the need for further
enforcement legislation: “negroes who were whipped testified that
those who beat them told them they did so because they had voted
the radical ticket, and in many cases made them promise that they
would not do so again, and wherever they had guns took them from
them .”[62]

Following the introduction of the civil rights bill the debate over
the meaning of the privileges and immunities clause returned. Sen.
M atthew H. Carpenter (R., Wis.) cited Cummings v. Missouri,[63] a
case contrasting the French legal system, which allowed depriva-
tion of civil rights,, "and among these of the right of voting, ... of
bearing arms, > with the American legal system, averring that the
Fourteenth Amendment prevented states from taking away the
privileges of the American citizen.[64]

Sen. Allen G. Thurman (D., Ohio) argued that the “rights, privi-
leges, and immunities of a citizen of the United States” were
included in Amendments I-VIIlI. Reading and commenting on each
of these amendments, he said of the Second: ‘Here is another right
of a citizen of the United States, expressly declared to be his
right—the right to bear arms; and this right, says the Constitution,
shall not be infringed.” After prodding from John A. Sherman (R,
Ohio), Thurman added the Ninth Amendment to the list.[65]

The incorporationist thesis was stated succinctly by Senator
Thomas M. Norwood (D., Ga.) in one of the final debates over the
civil rights bill. Referring to a U.S. citizen residing in a Territory,
Senator Norwood stated:

His right to bear arms, to freedom of religious opinion,
freedom of speech, and ail others enumerated in the Con-
stitution would still remain indefeasibiy his, whether he
remained in the Territory or removed to a State.

And those and certain others are the privileges and
immunities which belong to him in common with every
citizen of the United States, and which no State can take
away or abridge, and they are given and protected by the
Constitution

The following are most, if not all, the privileges and
immunities of a citizen of the United States:

The right to the writ of habeas corpus; of peaceable
assembly and of petition; ... to keep and bear arms [em-
phasis added]; . . . from being deprived of the right to
vote on account of race, color or previous condition of
servitude.[66]

Arguing that the Fourteenth Amendment created no new rights
but declared that “certain existing rights should not be abridged by
States,” the Georgia Democrat explained:

Before its [Fourteenth Amendment] adoption any State
might have established a particular religion, or restricted
freedom of speech and of the press, or the right to hear
arms [emphasis added] ... A State could have deprived
its citizens of any of the privileges and immunities con-
tained in those eight articles, but the Federal Government
could not.
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. And the instant the fourteenth amendment became
a part of the Constitution, every State was at that moment
disabled from making or enforcing any law which would
deprive any citizen of a State of the benefits enjoyed by
citizens of the United States under the first eight amend-
ments to the Federal Constitution.[67]

In sum, in the understanding of Southern Democrats and Radical
Republicans alike, the right to keep and bear arms, like other Bill
of Rights freedoms, was made applicable to the states by the Four-
teenth Amendment.

The framers of the Fourteenth Amendment and of the civil
rights acts of Reconstruction, rather-than predicating the right to
keep and bear arms on the needs of an organized state militia,
based it on the right of the people individually to possess arms for
protection against any oppressive force—including racist or politi-
cal violence by the militia itself or by other state agents such as
sheriffs. At the same time, the militia was understood to be the
whole body of the people, including blacks. In discussion concern-
ing the Civil Rights Act of 1875, Sen. James A Alcorn (R., Mias.)
defined the militia in these terras: “The citizens of the United
States, the Posse comitatus, or the militia if you please, and the
colored man composes part of these.”[68] Every citizen, in short,
was a militiaman. With the passage of the Fourteenth Amendment,
the right and privilege individually to keep and bear arms was
protected from both state and federal infringement.[69]
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The Second Amendment to the United States Constitution
Guarantees an Individual Right To Keep and Bear Arms

(By James J. Featherstone, Esquire, General Counsel, National Rifle Association
of America and Richard E. Gardiner, Esquire, Robert Dowlut, Esquire, Office
of the General Counsel)

A well regulated Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.

The values of the Framers of the Constitution must be applied in
any case construing the Constitution. Inferences from the text and
history of the Constitution should be given great v,eight in discern-
ing the original understanding and in determining the intentions
of those who ratified the constitution. The precedential value of
cases and commentators tends to increase, therefore, in proportion
to their proximity to the adoption of the Constitution, the Bill of
Rights or any other amendments. Powell v. McCormack, 395 U.S.
486, 547 (1969).

A. COMMON LAW DEVELOPMENT OF THE RIGHT TO KEEP AND BEAR
ARMS

The right to keep and bear arms was not created by the Second
Amendment; rather, this basic individual right, developed in Eng-
land before this continent was colonizer', pre-dated the constitution
and was part of the common law heritage of the thirteen original
colonies.

Sir William Blackstone, an authoritative source of the common
law for colonists and, therefore, a dominant influence on the draft-
ers of the original Constitution and its Bill of Rights, set forth in
his Commentaries the absolute rights of individuals as: personal
security, personal liberty, and possession of private property, |
Blackstone Commentaries 129, these absolute rights being protected
by the individual’s right to have and use arms for self-preservation
and defense. As Blackstone observed, individual citizens were
therefore entitled to exercise their "natural right of resistance and
self-preservation, when the sanctions of society and laws are found
insufficient to restrain the violence of oppression.” |d. at 144.[1]
Clearly evident in this statement is Blackkone’s recognition that
the exercise of an individual’s absolute rights could be imperiled by
a standing army as well as by private individuals, a view supported
by his observation that “Nothing . .. ought to be more guarded
against in a free state than making the military power ... a body
too distinct from the people.” Id. at 414. To prevent such an occur-
rence, Blackstone not only believed in the individual’s right to
have and use arms, but further believed that for its defense a
nation should rely not on a standing army, but the citizen soldier.
Plainly, for such a concept to be a reality, it was necessary that all
able-bodied males possess and be capable of using arms.

Blackstone was not alone in his view that the common law
recognized the individual’s right to possess arms: in his Pleas of the

(83)
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Crown, Hawkins noted that “every private person seems to be
authorized by the Law to arm himself for [various] purposes.” 1
W illiam Hawkins, Pleas oftke Crown, ch. 28, Section 14, p. 171 (7th
ed. 17951. In agreement with Blackstone was Sir Edward Coke who
wrote that “the laws permit the taking up of arms against armed
persons,” 2 E. Coke Institutes of the Laws of England, 574 (Johnson
& W arner, ed. 1812).

It was within this legal tradition of the individual’s right to have
and use arms for his own defense and self-preservation as well as
to enable him to contribute to the common defense, that the spark
which ignited the American Revolution was struck. The British, by
attempting to seize large stores of powder and shot, sought to deny
the Massachusetts colonists the ability to protect their absolute
rights. The colonists retaliated by exercising their common law
right to keep and bear arms, using the very arms which the British
wished to render ineffective.[2] It is beyond question that prior to
the Second amendment the common law recognized a fundamental
individual right to keep and besr arms, subject only to a certain
limited police power to regulate the bearing of arms so as not to
terrify the good people of the land. 4 Blackstone Commentaries 149.

B. THE HISTORY OP THE SECOND AMENDMENT

The Second amendment to the United States Constitution pro-
vides:

A well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and bear
Arms shall not be infringed.

The history of the Second Amendment indicates that its purposes
were to secure to each individual the right to keep and bear arms
so that he could protect his absolute individual rights as well as
carry out his obligation to assist in the common defense. It is
evident that the framers of the Constitution did not intend to limit
the right to keep and bear arms to a formal military body or
organized militia, but intended to provide for an “unorganized”
armed citizenry prepared to assist in the common defense against a
foreign invader or a domestic tyrant. This concept of an unorga-
nized, armed citizenry clearly recognized the right, and moreover
the duty, to keep and bear arms in an individual capacity.

One of the gravest decisions faced by the Framers of the Consti-
tution was whether the federal government should be permitted to
maintain a standing army. Because of their personal experiences in
and prior to the Revolution, the Framers of the Constitution real-
ized that although useful for national defense, a standing army was
particularly inimical to the continued safe existence of those abso-
lute rights recognized by Blackstone and generally inimical to per-
sonal freedom and liberty.

Unwilling, however, to forego completely the national defense
benefits of a standing army, the Framers developed a compromise
position. The federal government was granted the authority to
“raise and support” an army, subject to the restrictions that no
appropriation of money for the army would be for more than two
years and civilian control over the army would be maintained. U.S.
Constitution, Article I, Section 8, Clause 12. Furthermore, knowing
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that the militiaman or citizen soldier had made possible the success
of the American Revolution for Independence, [3] the Framers rec-
ognized that a militia would provide the final bulwark against both
domestic tryanny and foreign invasion. Congress, however, was
given only limited authority over the militia; it could "govern

[only] such part of the [the militia] as may be employed in the

Service of the United States . . leaving to the states “the Ap-
pointment of the Officers, and the Authority of training the Militia
. (emphasis added) U.S. Constitution, Article 1, Section 8,
Clause 16.

It is evident from the underscored language of Clause 16 that, in
addition to that part of the militia over which the Constitution
granted Congress authority, there exists a residual, unorganized
militia that is not subject to congressional control. The United
States Code, in Title 10, Section 311, continues to recognize the
distinction between the organized and unorganized militia:

(@) The militia of the United States consists of all able-
bodied males at least 17 years of age and, except as pro-
vided in section 313 of title 32, under 45 years of age who
are, or who have made a declaration of intention to
become, citizens of the United States and of female citizens
of the United States who are commissioned officers of the
National Guard.

(b) The classes of the militia are: (1) The organized mili-
tia, which consists of the National Guard and the Naval
Militia; and (2) The unorganized militia which consists of
the members of the militia who are not members of the
N ational Guard or the Naval Militia.

This distinction, recognued by the Framers in the Constitution,
was first codified in the Militia Act of 1792, which defined both an
"organized” militia, and an “enrolled” militia. [4] The unorganized
or enrobed militia were not actually in service, but were nonethe-
less available to assist in the common defense should conditions
necessitate either support of the organized militia or possibly de-
fense against internal oppression. As fully explained later, the
members of the unorganized militia were expected to be familiar
with the use of firearms and to appear bearing their own arms.
Obviously, they could be so prepared only if all individuals were
guaranteed the right to keep and bear arms.

In his comments on the rights protected by the Constitution, a
leading constitutional commentator, in discussing the right protect-
ed by the Secon! Amendment, wrote:

The Right is General. 1t may be supposed from the phra-
seology of this provision that the right to keep and bear
arms was only guaranteed to the militia; but this would be
an interpretation not warranted by the intent. The militia,
as has been elsewhere explained, consists of those persons
who, under the law, are liable to the performance of mili-
tary duty, and are officered and enrolled for service when
called upon. But the law may make provision for the en-
rollment of all who are fit to perform military duty, or of a
small number only, or it may wholly omit to make any
provision at all; and if the right were limited to those
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enrolled, the purpose of this guarantee might be defeated
altogether by the action or neglect to act of the govern-
ment it was meant to hold in check. The meaning of the
provision undoubtedly is, that the people, from whom the
militia must be taken, shall have the right to keep and
bear arms, and they need no permission or regulation of
law for the purpose. But this enables the government to
have a well regulated militia; for to bear arms implies
something more than the mere keeping; it implies the
learning to handle and use them in a w?y that makes
those who keep them ready for their efficient use; in other
words, it implies a right to meet for voluntary discipline in
arms, observing in doing so the laws of public order. (Em-
phasis added;) Thomas M. Cooley, LL.D., General Princi-
ples of Constitutional Law in the United States of Amer-
ica, 298-299 (3rd ed. 1898).

When the Constitution was sent to the states for ratification,
several states, chief among them Virginia, were concerned that in
spite of the restrictions written into the main body of the Constitu-
tion, a federal standing army might still threaten the hard-won
liberties of the people. In Federalist No. 46, written prior to the
ratification of the Constitution, James Madison discussed how a
federal standing army, which he estimated in 1788 would consist of
“one twenty-fifth part of the number able to bear arms,” might be

checked or controlled:

To these [the standing army troops] would be opposed a
militia amounting to near half a million of citizens with
arms in their hands, officered by men chosen from among
themselves, fighting for their common liberties, and united
and conducted by [state] governments possessing their af-
fections and confidence. It may well be doubted whether a
militia thus circumstanced could ever be conquered by
such a proportion of regular troops. Those who are best
acquainted with the late successful resistance of this coun-
try against the British Arms will be most inclined to deny
the possibility of it. Besides the advantage of being armed,
which the Americans possess over the people of almost
every other nation. The existence of subordinate govern-
ments to which the people are attached, and by which the
militia officers are appointed, forms a barrier against the
enterprises of ambition, more insurmountable than any
which a simple government of any form can admit of.
Notwithstanding the military establishments in the sever-
al kingdoms of Europe, . . . the governments [of Europe]
are afraid to trust the people with arms. (Emphasis added.)

Alexander Hamilton, too, although more favorably inclined
toward a strong central government, feared the detrimental effects
on individual liberty that might result from the existence of a
federal standing army. He explained in Federalist No. 29 how,
under the proposed constitution, a federal standing army could be
avoided or at least restrained:
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The attention of the government ought particularly to
hidirected to the formation of a select corps of moderate
size upon such principles as will really fit it for service in
case of need. By thus circumscribing the plan it will be
possible to have an excellent body of well trained militia
ready to take the field whenever the defense of the State
shall require it. This will not only lessen the call for
military establishments; but if circumstances should at
any time oblige the government to form an army of any
magnitude, that army can never be formidable to the lib-
erties of the people, while there is a large body of citizens
little if at all inferior to them in discipline and the use of
arms, who stand ready to defend their rights and those of
their fellow citizens. This appears to me the only substi-
tute that can be devised for a standing army; the best
possible security against it if it should exist.

Hamilton evidently felt that the militia composed of the body of
the people would provide a deterrent to a federal standing army or
the organized militia, only because the people had the right to keep
and bear arms. The states, however, wanted this right to be guar-
anteed explicitly. A number of them, therefore, proposed amending
the Constitution to guarantee an individual right to keep and bear
arms.

Consonant with the request of the states, the Congress proposed
twelve amendments to the Constitution, one of which concerned
the right to keep and bear arms.[5] In its original form, as proposed
by James Madison of Virginia, the Second Amendment (the fourth
proposed amendment) read:

The right of the people to keep and bear arms shall not
be infringed; a well-armed and well-regulated militia being
the best security of a free country; but nc person religious-
ly scrupulous of bearing arms shall be compelled to render
military service in person.

Congressman Elbridge Gerry of Massachusetts opposed the
amendment in this form because the provision exempting persons
with religious scruples from bearing arms might be used by the
federal government arbitrarily to declare an individual religiously
scrupulous, thereby denying him the right to bear arms. Gerry
offered an amendment modifying the relig.'jus exemption to apply
only to religious sects and not to individuals. In the course of the
floor debate, Gerry discussed the Second Amendment and the pur-
pose of the militia:

This declaration of rights, | take it, is intended to secure
the people against the maladministration of the Govern-
ment, if we could suppose that, in all cases, the rights of
the people would be attended to, the occasion for guards of
this kind would be removed. Now, | am apprehensive, sir,
that this clause wou'™ give an opportunity to tho people in
power to destroy the Constitution itself. They can declare
who are those religiously scrupulous, and prevent them
from bearing anas.

296-987 3 .
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W hat, sir, is the use of a militia? It is to prevent the
establishment of a standing army, the bane of liberty.
Now, it must be evident that, under thi3 provision, togeth-
er with their other powers, Congress couid take such meas-
ures with, respect to a militia, as to make a standing army
necessary. Whenever Governments mean to invade the
rights and liberties of the people, they always attempt to
destroy the militia, in order to raise an army upon their
ruins. This was done actually by Great Britain at the
commencement of the late Revolution. They used every
means in their power to prevent the establishment of an
effective militia to the Eastward. The Assembly of Massa-
chusetts, seeing the rapid progress that administration
were making to devest them of their inherent privileges,
endeavored to counteract them by the organization of a
militia; but they were always defeated by the influence of
the Crown. [Interruption.]

No attempts they made were successful, until they en-
gaged in the struggle which emancipated them at once
from their thraldom. Now, if we give a discretionary power
to exclude those from militia duty who have religious scru-
ples, we may as well make no provision on this head. For
this reason, [l wish] the words to be altered so as to be
confined to persons belonging to a religious sect scrupulous
of bearing arms. 1 Annals of Congress 749-750 (August 17,
1789).

Gerry plainly understood in making his proposal that one pur-
pose of the amendment was to ensure the existence of the militia
composed of the body of the people since the organized militia was
subject to federal service; therefore it was necessary to protect the
right of all people, that is, each individual, to keep and bear
arms.[6] Gerry recognized that only if all individuals, those whose
liberties were to be protected, were capable of using arms, could
the militia truly serve as the final bulwark against a foreign invad-
er or domestic tyrant. Following Gerry's discussion, the proposed
amendment was revised to eliminate any reference to a religious
exemption from keeping and bearing arms.

Supporting Gerry's view that the Second Amendment protected
an individual right is that the Senate, while also considering the
proposed amendments, soundly rejected a proposal to insert the
phrase “for the common defense” after the words “bear arms,” (1
History of the Supreme Court of the United States, 450 (J. Goebel,
Jr. ed. 1971), 2 B. Schwartz, The Bill of Rights: A Documentary
History 1153-54 (1971)), thereby emphasizing that the purpose of
the Second Amendment was not merely to provide for the common
defense, but also to protect the individual's right to keep and bear
arms for his own defense and self-preservation.

Not removed from the originally proposed version, however, was
the term “well-regulated.” Contrary to modem usage, wherein
“regulated” is generally understood to mean “controlled” or “gov-
erned by rule”, in its obsolete form pertaining to troops, “regulat-
ed” is defined as “properly disciplined.” 1l Compact Edition, Oxford
English Dictionary 2473 (1971). In the Oxford English Dictionary,
moreover, the verb “discipline,” in its earlier usage, is defined as
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“to instruct, educate, train.” | Compact Edition, Oxford English
Dictionary 741 (1371). Furthermore, as a noun, “discipline,” which
is etymologically “concerned . . . with practice or exercises,” refers

to a field of “learning or knowledge’ or the “training effect of
experience” that, in relation to arms, is defined as “training in the
practice of arms . . .” Ibid Plainly then, by using the term “we”
regulated” the Framers had in mind not only the individual own-
ership and possession of firearms but also the voluntary undertak-
ing of practice and training with such firearms so that each person
could become experienced with and competent in the use of fire-
arms and thereby be prepared should the need arise, to carry out
his militia obligation. This conclusion is in complete accord with
the comment of Thomas M. Cooley, supra, p. 7.

Consistent with this view is a plan drafted by George Meson, the
Framer of the Virginia Declaration of Rights and one of the Fram-
ers of the Constitution for the inhabitants of Fairfax County, Vir-
ginia, in February, 1775, whereby "all the able-bodied Freemen
from eighteen to fifty Years of Age” were to "embody [themjselves
into a Militia for th[e] County.” | Papers of George Mason 215 (U.
of N.C. Press, 1970). They did so because they were "thoroughly
convinced that a well-regulrted militia, composed of the Gentle-
men, Freeholders, and other Freemen, is the natural Strength and
only safe & stable security of a free Government, & that such
Militia will relieve our Mother Country from any Expense in our
Protection and Defense, will obviate the Pretence of a necessity for
taxing us on that account, and render it unnecessary to keep any
standing Army (ever dangerous to liberty) in this Colony . . .” Ibid.

Thus, each subscriber agreed, “. . . we do Each of us, for our-
selves respectively, promise and engage to keep a good Firelock in
proper Order, & to furnish Ourselves as soon as possible with, &
always keep by us, one Pound of Gunpowder, four Pounds of Lead,
one Dozen Gun-Flints, & a pair of Bullet-Moulds, with a Cartouch
Box, or powder-horn, and Bag for Balls. That we will U3e our best
Endeavours to perfect ourselves in the Military Exercise & Disci-
pine . . .” (Emphasis added.) Id. at 216.

Finally, the state ratifying conventions provide an excellent in-
sight into the perception of the Framers that the Second Amend-
ment guaranteed to each individual the right to keep and bear
arms.

In New Hampshire the ratifying convention advanced a proposal
which provided that “Congress shall never disarm any citizen
unless such as are or have been in Actual Rebellion.” (Emphasis
added.) Debates in the Federal Convention of 1787 as Reported by
James Madison, 658 (Hunt & Scott ed. 1920).

Pennsylvania proposed a provision stating that “the people have
the right to bear arms for the defense of themselves, their state, or
the United States, and for killing game, and no law shall be en-
acted for disarming the people except for crimes committed or in a
case of real danger of public injury from individuals ... ” (Empha-
sis added.) E. Dumbauld, The Bill of Rights and What It Means
Today 12 (1957).

And in Massachusetts, Samuel Adams proposed an amendment
requiring that the "Constitution be never construed to authorize
Congress to . . . prevent the people of the United States, who are
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peaceable Citizens from keeping their OWN arms.” (Emphasis
added.) Pierce & Hale, Debates of the Massachusetts Convention of
1788 86-87.

The significance of the foregoing history is that the joining of "a
well regulated militia” with “the right to keep and bear arms” was
a natural and logical result of the experience of the men who had
led the Revolution. Only if individuals had the right to keep and
bear arms could the people provide for their own defense and self-
preservation as well as in their capacity as members of the milita,
provide for the common defense from a foreign invader or as a
check against the internal usurpation of liberty by a standing army
of the central government.

The Bill of Rights must be read in conjunction with the Constitu-
tion as an integrated whole. The seven articles comprising the
main body of the Constitution establish a form of government and
grant that government certain powers to effectuate governance of
the United States. The first ten amendments, however, recognize
the possibility of causes against individuals by the government the
Constitution established; thus, certain individual rights are guaran-
teed and protected. The fact that one of those protected and guar-
anteed rights, the right to keep and bear arms, is joined with
language expressing one of its purposes or goals, in no way permits
a construction which limits or confines the exercise of that right.
To hold otherwise is to violate the principle that the guarantees
and protections of the Bill cf Rights must be interpreted to give
liberty the broadest possible scope and further to turn a blind eye
toward the common law and history of the adoption of the Second
Amendment. The Supreme Court of Oregon recently recognized
this principle by stating:

We are not unmindful that there is current controversy
over the wisdom of a right to bear arms, and that the
original motivations for such provision might not seem
compelling if debated as a new issue. Our task, however, in
construing a constitutional provision, is to respect the
principles given the status of constitutional guarantees
and limitations by the drafters; it is not to abandon these
principles when this fits the needs of the moment.

State v. Kessler, 289 Or. 359, 614 P.2d 94, 95 (1980).
C. JUDICIAL INTERPRETATION

A conclusion that the Second Amendment does not guarantee an
individual right is not supported by United States v. Miller, 307
U.S. 174 (1939), or other cases which the Supreme Court and other
courts have considered.

In United States v. Cruikshank, 92 uU.S. 542 (1876), the first case
in which the Supreme Court had the opportunity to interpret the
Second Amendment, the court recognized that the right of the
people to keep and bear arms existed prior to the Constitution by
stating that such a right “is not a right granted by the Constitution
.. . [n]either is it in any manner dependent upon that instrument
for its existence.” 92 U.S. at 553. The indictment charged, inter
alia, a conspiracy by Klansmen to prevent and hinder blacks from
exercising their civil rights, including the bearing of arms for
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law ful purposes. The Court held, however, that the Second Amend-
ment guaranteed that the right to keep and bear arms shall not be
infringed by Congress and hence did not apply to the instant case
since the violation alleged was by fellow-citizens, not the federal
government.

In Presser v. State oflllinois, 116 U.S. 252 (1886), although the
Supreme Court affirmed the holding in Cruiskshank, i.e. that the
Second Amendment applied only to action by the federal govern-
ment, it apparently found the states without power to infringe
upon the right to keep and bear arms, stating at 265:

It is undoubtedly true that all citizens capable of bearing
arms constitute the reserved military force or reserve mili-
tia of the United States as well as of the States, and in
view of this prerogative of the general government, as well
as of its general powers, the States cannot, even laying the
constitutional provision in question out of view, prohibit
the people from keeping and. bearing arms, so as to deprive
the United States oftheir rightful resource for maintaining
the public security and disa%le the people from performing
their duty to the general government. (Emphasis added.)

The idea of the armed people maintaining “public security” men-
tioned in this passage from Presser, was based on the common law
concept that loyal individuals had the right and duty to resist
malefactors and the disloyal, such as robbers and burglars, and to
use deadly force, if necessary, to do so. The Second Amendment
thus also contemplates the right of the people to keep and bear
arms so as to be continuously able to maintain the “security of a
free State” by aiding in the enforcement of criminal laws such as
by making citizens’ arrests and aiding peace officers in arresting
malefactors. Joyce Lee Malcolm, Disarmed: The Loss of the Right
to Bear Arms in Restoration England, p. 5 (Cambridge: The Mary
Ingraham Bunting Institute of Radcliffe College, 1980). Rex v.
Compton, 22 Liber Assisarum (Book of Assizes 1347) placitum 55,
trans. in J.H. Beale, Jr., A Selection of Cases and other Authorities
Upon Criminal Law, p. 501 (2d ed. 1907). E. Coke Institutes of the
Laws of England at 56 (1648). Bohlen and Shulman, Arrest With
and Without A W arrant, 75 U.Pa.L.Rev. 485, 497 (1927).

In United States v. Miller, supra, decided in 1939, the only case
in which the Supreme Court has had the opportunity to apply the
Second Amendment to a federal firearms statute, the Court care-
fully avoided making an unconditional finding of the statute’s con-
stitutionality; it instead devised a standard by which federal stat-
utes relating to firearms are to be judged. The holding of the Court
in Miller, however, should be viewed as only a partied guide to the
meaning of the Second Amendment [77] primarily because neither
defense counsel nor defendants appeared before the Supreme
Court, nor was any brief filed on their behalf giving the Court the
benefit of argument supporting the trial court's holding that Sec-
tion 11 of the National Firearms Act was unconstitutional. As a
result of the absence of the normal adversarial process, the Court
was presented with only the prosecution’s view of the Second
Amendment, a view which, needless to say, was in favor of the
constitutionality of Section 11 of the National Firearms Act. In
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spite of this severe and critical limitation on its decision-making
process, the Court's decision in some degree took account of the
common law view of the right to keep and bear arms as well as the
historical background of the Second Amendment.

The heart of the Court’s ruling is found at the beginning of the
opinion; it states:

In the absence of any evidence tending to show that
possession or use of a “shotgun having a barreil of less
than eighteen inches in length” at this time has some
reasonable relationship to the preservation or efficiency of
a well regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such
an instrument Certainly it is not within judicial notice
that this weapon is any part of the ordinary military
equipment or that its use could contribute to the common
defense. (Emphasis added,) 307 U.S. at 178.

Two independent thoughts are expressed here: one, that for the
keeping and bearing of a firearm to be constitutionally protected,
that firearm's possession or use must have some reasonable rela-
tionship to the preservation of a well regulated militia; and two,
that in this case, the Court would not take judicial notice that a
short-barrelled shotgun met such a test. It remanded the case to
the trial court for the taking of evidence on tbat question. [8] The
Court's first point, that the right to keep and bear an arm is
dependent on the firearm's military value, is faulty, however, be-
cause the Court failed to consider fully the common law (see sec-
tion B above), and misinterpreted cited authorities. Rather, the
Court only briefly discussed the common law arid, moreover, did
not consider the history of the adoption of the Second Amendment,
both of which support the proposition that the Second Amendment
guarantees and protects a fundamental individual right. As to the
misinterpretation of cited authorities, a result undoubtedly of the
one-sided argument, one important example should suffice.

In support of its position that the Second Amendment's protec-
tion and guarantee was limited to “ordinary .military equipment"”
or weapons whose use “could contribute to the common defense,”
the Court cited one case, Aymette v. State, 21 Tenn. 154 2 Humph.
154 (1840). In Aymette, however, the Tennessee Supreme Court was
construing not the Second Amendment but the provision of Tennes-
see’s constitution guaranteeing the right to keep and bear arms, a
provision which, unlike the Second Amendment, spoke of each
citizen's right to keep and bear arms only as it related to the
common defense. The Tennessee court thus reasoned that not all
objects which could conceivably be used as weapons were protected
by the Tennessee Constitution, but only those weapons “such as
usually employed in civilized warfare.” Id. at 158. This limitation is
not, however, applicable to the Second Amendment since the First
Congress, while debating what ultimately became the Second
Amendment, emphatically rejected the “common defense” lan-
guage upon which the Aymette decision turned. It is plain, there-
fore, that the interpretation of the Second Amendment in Miller is
more limited than it should be and that the Second Amendment
protects the keeping and bearing of all types of arms which could
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be carried by individuals. Moreover, the rejection of the “common
defense” limitation signified the Framers' intention that the consti-
tutional guarantee of the right to keep and bear arms was not
inextricably tied to a militia nexus, but existed independently of it.
Even accepting, however, that a militia or common defense nexus
was necessary, Aym ette went on to say that, "The citizens have an
unqualified right to keep the weapon.’” Id. at 160.

One other comment should be made about Aymette. What Judge
Green was discussing when he said that the legislature could pass
laws concerning arms was that laws could be enacted which would
punish the misuse of such arms. As an example, Judge Green
noted that the legislature could punish a set of ruffians for enter-
ing a theatre or a church with drawn swords, guns, and fixed
bayonets to the terror of the audience; he went on to observe,
moreover, that “the citizens have an unqualified right to keep the
weapon” and to bear it except to “terrify the people, or for pur-
poses of private assassination.” Id. at 160.

One of the chief values of the Miller opinion is its discussion of
the development and structure of the militia which, the Court
pointed out, consisted of “all males physically capable of acting in
concert for the common defense” and that “when called for service
these men were expected to appear bearing arms supplied by them-
selves and of the kind in common use at the time.” (Emphasis
added.) 307 U.S. at. 179. The other significant value of M iller is its
implicit rejection of the view that the Second Amendment guaran-
tees the right to keep and bear arms only to those individuals who
are members of the militia. Had the Court reviewed the Second
Amendment as guaranteeing the right to keep and bear arms only
to “all males physically capable of acting in concert for the
common defense” it would certainly have discussed whether Miller
met the qualifications for inclusion in the militia as it did with
regard to the military value of a short-barrelled shotgun. That it
did not signifies the Court's acceptance of the fact that the right to
keep and bear arms is guaranteed to each individual without
regard to his relationship with the militia.

The Miller Court examined in detail, at pages 179-182, not only
the duty to assist in the common defense but indeed the legal
obligation each individual then had to possess the arms necessary
to undertake that common defense. For example, in Massachusetts
there were laws which levied fines and penalties against adult
males who failed to possess arms and ammunition. In Virginia and
New York all males of certain ages were required to own and
possess their own firearms at their own expense, and to appear
bearing said arms when so notified.

It is clear that Miller, for all its shortcomings and limitations,
supports the view that the Second Amendment protects and guar-
antees a fundamental individual right to keep and bear arms,
subject to the restriction that only a certain category or categories
of arms may, of right, bo individually owned and possessed, i.e.
those arms whose possession or use are reasonably related to the
preservation or efficiency of the militia. As aptly put by Mr. Jus-
tice Black, in discussing Miller and the Second Amendment, "al-
though the Supreme Court has held this amendment to include
only arms necessary to a well-regulated militia, as so construed its
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prohibition is absolute.” Black, The Bill of Rights, 35 N.Y.U.L. Rev.
865, 873 (1960). [9]

In United States v. Tot, 131 F.2d 261 (3rd Cir. 1942), the Third
Circuit cited M iller in upholding the conviction under the Federal
Firearms Act of a felon for possessing a pistol which had traveled
in interstate commerce. [10]

The Third Circuit did not deny that individuals have the right to
keep and bear arms; it merely stated, in dicta, its view that the
Second Amendment was adopted as a protection for the states in
the maintenance of their militia organizations against possible en -
croachments by the federal power. The heart of the Third Circuit's
holding is that it was entirely reasonable for Congress to prohibit
the receipt of weapons from interstate transactions by persons who
have previously by due process of law been shown to be aggressors
against society and that this classification did not infringe upon
the preservation of the well-regulated militia protected by the
Second Amendment.

The Court could have gone on to point out that the maintenance
of the militias of the states is dependent upon the right of individ-
uals. who may be called upon to serve in the militias, to keep and
bear arms.

In Cases v. United States, 131 F.2d 916 (1st Cir. 1942), the First.
Circuit upheld the constitutionality of the Federal Firearms Act of
1938. In so doing it observed that apparently under Miller although
the federal government could lim it the keeping and bearing of
arms by a certain type of individual, it could not

...prohibit the possession or use of any weapon which
has any reasonable relationship to the preservation or effi-
ciency of a well regulated militia, (emphasis added) 131
F.2d at 922,

a distinction arising from M illers holding that the protections of
the Second Amendment are limited to those firearms with a militia
nexus. The Court indicated its unwillingness to accept 'he broad
reach of Miller when it reasoned that it was already outdated
because in “commando units" some sort of military use seems to
have been found for almost any modem, lethal weapon. If this
were true, concluded the court, the protection of the Second
Amendment as set forth in Miller would be absolute except for
antique weapons which have no modem military use since, as the

court accurately observed, “. . . almost any other (weapon] might
bear some reasonable relationship to the preservation or efficiency
of a well regulated militia unit of the present day . . .” Id. at 922.

The First Circuit failed to consider the unambiguous wording of
the Second Amendment in reaching its conclusion. The Second
Amendment speaks not only of the right to keep arms, but to bear
them as well, implying that the category of arms, the possession of
which is protected, is limited to those arms that M ordinary indi-
vidual can bear and does not extend to weapons such as cannons,
trench mortars, and antitank guns, which cannot be carried by an
ordinary individual. Also not protected are instrumentalities such
as bombs which, although conceivably they could be carried by a
single individual, are not arms in the sense used in the Second
Amendment; rather, the historically and constitutionally protected
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arms are those such as muskets, shotguns, rifles and pistols, which
are ordinarily possessed by private individuals. To argue, ad absur-
dum, as the Cases court did, that all weapons are protected by the
Second Amendment overlooks the fact that the Framers of the Bill
of Rights were fully aware of the existence of heavier, horse-drawn
and crew served arms which the individual was physically incapa-
ble of bearing. Had framers of the Bill of Rights intended to protect
all weapons, tbey would not have linked the right to bear arms
with the right to keep arms.[11]

Since, however, the Supreme Court did not review the Cases
decision, M iller persists as that Court’s guidance to the interpreta-
tion of the Second Amendment.

It is clear, therefore, based on analysis of the decided cases, the
common law, and the history of the Second Amendment that the
Second Amendment guarantees an individual's right to keep and
bear arms.

D. THE RIGHT TO SEU-DEFENSE

The right to keep and bear arms is inextricably connected to the
individual's absolute and inalienable right of self-defense which is,
of course, derived from the Natural Law.

As referred to earlier, Blackstone clearly recognized as a natural
right that of keeping and using arms for "resistance and self-
preservation.” | Blackstone Commentaries 144. The basic right to
defend one's person with deadly force has, moreover, been recog-
nized by the Supreme Court, Beard v. United States, 158 U.S. 550
(1895) and every state in the unioD- For example, in State v.
Dawson, 272 N.C. 535, 159 S.2d, 1, 9 and 11 (1968), the Supreme
Court of North Carolina, in interpreting a provision of that state’s
constitution which tracked the language of the Second Amend-
ment, held that the individual right of self-defense was assumed by
the Framers, and that any statute or construction ofa common law
rule which would amount to a destruction of the right to bear arms
would be unconstitutional. Also, the State v. Kessler, supra, the
court noted that “the necessity of self protection in a frontier
society also was a factor” in guaranteeing the right to keep and
bear arms.

The right to defend one’s person is so fundamental that it was
not set forth in the constitution but certainly exists as one of those
rights included in the penumbra of unwritten rights surrounding
the First, Second, Third, Fourth, Fifth, and Ninth Amendments. It
is manifestly an inalienable right, incapable of surrender to the
central government and encompassed by the Ninth Amendment as
retained by the people.

[I. Antebellum judicial construction

In the period from the adoption of the constitution to the War
Between the States, keeping and bearing arms was treated as a
virtually unquestioned right of each individual. The fundamental
right to have arms was based in part on the political lessons of the
Revolutionary experience. “None but an armed nation can dispense
with a standing army,” Jefferson wrote in 1803. “To keep ours
armed and disciplined, is therefore at all times important.” The
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that “we cannot be defended but by making every citizen a soldier,
as the Greeks and Romans who had no standing armies.” Id. at
551. In addition to the prevention of aggression from domestic
tyranny or foreign invasion, individual possession of arms func-
tioned to provide a basic means of self-defense, as well as of subsist-
ence for hunters.

That the Second Amendment secured an individual right to keep
and bear arms was not an issue for partisan politics, and the courts
fairly consistently so held. The major exception to this rule ap-
peared in the context of slavery. Specifically, to disarm slaves as
well as black freemen, certain courts originated the views that the
guarantee was limited to citizens rather than to all people and that
the Second Amendment did not restrain the states. The exceptions
were aberrations to prevent black freedom, as most courts which
analyzed the Second Amendment regarded all individuals as
having the right and construed it as a restraint on state infringe-
ment.

A. JUDICIAL COMMENTARIES

Although Federalist and Republican differences in interpretation
of the Constitution appeared early in judicial thought on subjects
as diverse as the general welfare clause and the right of frer
speech, these points of divergence did not arise with respe”®
Second Amendment. William Rawle, one of the first 0, uicators
on the Second Amendment, analyzed its two basic clauses in some
detail:

In the second article, it is declared, that a well regulated
m ilitia is necessary to the security ofa free state; a proposi-
tion from which few will dissent Although in actual war,
the services of regular troops are confessedly more valua-
ble; yet, while peace prevails, and in the commencement of
a war before a regular force can bo raised, the militia form
the palladium of the country. They are ready to repel
invasion, to suppress insurrrection, and preserve the good
o'der and peace of government.

The corollary, from the first position, is, that the right of
the people to keep and bear arms shall not be infringed.

The prohibition ij general No clause in the Constitution
could by any rule of construction be conceived to give to
congress a power to disarm the people. Such a flagitious
attempt could only be made under some general pretense
by a state legislature. But if in any blind pursuit of inordi-
nate power, either should attempt it, this amendment may
be appealed to as a restraint on both.

W. Rawle, A view of the Constitution, 125-56 (1829).

Rawle's analysis stresses the significance of the first clause of the
Second Amendment as an imperative for a militia system as op-
posed to a standing army. Clause two is then treated both in its
linkage to clause one in that the individual right to keep and bear
arms encourages a militia system, and independently as recogni-
tion of a fundamental right to have arms unrestrained by state no
less than federal legislation. In negative remarks on English policy,
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Rawle also clarified that the right to have arms is deemed more
absolute in America than Britian, and that the Second Amendment
protects individual use of arms for non-militia purposes such as
hunting.

St. George Tucker, a veteran of the Revolutionary War and an
early Justice of the Supreme Court of Virginia, followed Blackstone
closely in regard to the common law right to have arms, at the
same time stressing the more absolute character of the right under
American law:

The right of bearing arms—which with us is not limited
and restrained by an arbitrary system of game laws as in
England; but, is practically enjoyed by every citizen, and is
eamong his most valuable privileges, since it furnishes the
means of resisting as a freeman ought, the inroads of
usurpation. ... | St. Geo. Tucker, Commentaries on the
Laws of Virginia, 43 (1831).

In addition to his explicit characterization of keeping and bear-
ing arms as an individual right, elsewhere Justice Tucker distin-
guished the language of the English Bill of Rights that subjects
may have arms for their defense, "suitable to their condition .and
degree, and such as are allowed by law,” from the Second Amend-
ment, wherein the right tc have arms exists "without any qualifi-
cation as to their condition or degree, as in the case of the British
government.” | Blackstone Commentaries *144 n. 40 (St. Geo.
Tucker, ed. 1803).

B. STATS CASES

A provision of the Kentucky Constitution, "The right of the
citizens to bear arms in defense of themselves and the state, shall
not be questioned,” provided the occasion for perhaps the first state
judicial opinion on the nature and source of the right to bear arms.
Bliss v. Commonwealth, 2 Litt. (Ky.) 90, 13 Am. Dec. 251 (1822).
Defendant appealed his conviction for having worn a sword cane by
asserting the unconstitutionality of an act prohibiting concealed
weuyons. The court held, “W hatever restrains the full and com-
plete exercise of that right, though not an entire destruction of it,
is forbidden by the explicit language of the constitution.” Id. at 91-
92. Observing that wearing concealed weapons was considered a
legitimate practice when the constitutional provision was adopted,
the court reasoned:

The right existed at the adoption of the constitution; it
had then no limits short of the moral power of the citizens
to exercise it, and in fact consisted in nothing else but in
the liberty of the citizens to bear arms. Diminish that
liberty, therefore, and you necessarily restrain the right;
and such is the diminution and restraint, which the act in
question most indisputably imports, by prohibiting the citi-
zens wearing weapons in a manner which was lawful to
wear when the constitution was adopted. Id. at 92.12

W hether carrying and wearing dangerous weapons constituted
an affray at common law was the issue in the Tennessee cas «of
Simpson v. State, 13 Tenn. Reports (5 Yerg.) 56 (1833). The Court
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answered in the negative, citing Blackstone for the proposition that
violence which terrifies the people must also be present. The gov-
ernment cited Serjeant Hawkins, Pleas of the Crown, Bk. 1, ch. 28,
sec. 4, regarding the Statute of Northampton, 2 Edw. 3, c.3(1328),
that an affray could exist where one is armed with unusual weap-
ons which naturally cause terror to the people, but the court
rejected those “ancient English statutes, enacted in favour of the
king, his ministers, and other servants” which provided that "no
man . . . except the king's servants, & c. shall go or ride armed by
night or by day." 13 Tenn. Reports (> Yerg.) 358 (1833). The court
seemed resentful of royal privilege in noting that the same source
adds "persons of quality are in no danger of offending against this
statute by wearing their common weapons” and, while rejecting
the existence of a common law abridgement of the right to bear
arms (Id. at 359), argued in the alternative that any such abridge-
ment would be abrogated by the state constitution, which provided
“that the freemen of this State have a right to keep and bear arms
for their common defense.”

By this clause of the constitution, an express power is
given and secured to all the free citizens of the State to
keep and bear arms for their defense, without any qualifi-
cation whatever as to their kind or nature. ... ICL at 360.

The classic antebellum opinion which held that the Second
Amendment protects an individual right from both state and fed-
eral infringement, but that the manner in which arms could be
borne was a proper subject for regulation, was Nunn v, State, 1 Ga.
243 (1846). An ambiguous Georgia statute proscribed breast pistols,
but not horseman's pistols, which were not worn openly. While
upholding the proscription of concealed weapons, the court said
that the state constitutions “confer no New rights on the people
which did not belong to them before,” that no legislative body in
the Union could deny citizens the privilege of being armed to
defend self and country, and that the colonial ancestors had this
right which “is one of the fundamental principles, upon which
rests the great fabric of civil liberty. . . .” Id. at 249.

Anticipating twentieth century selective incorporation by refer-
ring to the First, Fourth, Fifth, and Sixth Amendments as binding
on both state and federal governments, the court reasoned;

The language of the second amendment is broad enough
to embrace both Federal and state government—nor is
there anything in its terms which restricts its meaning.

Is this a right reserved to the States or to themselves?
Is it not an unalienable right, which lies at the bottom of
every free government? We do not believe that, because
the people withheld this arbitrary power of disfranchise-
ment from Congress, they ever intended to confer it on the
local legislatures. This right is too dear to be confided to a
republican legislature. Id. at 250.

The Georgia court explained the relation between individual
arms possession and the militia by reference to the fact that “in
order to train properly that militia, the unlimited right of the
people to keep and bear arms shall not be impaired,” (Id. at 251),
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stake. Contending that the state governments were prohibited from
violating the rights to assembly and petition, against unreasonable
searches and seizures, to an impartial jury in criminal prosecu-
tions, and to assistance of counsel, the court continued:

Nor is the right involved in this discussion less compre-
hensive or valuable: "The right of the people to bear arms
shall not be infringed.” The right of the whole people, old
and young, men, women and boys, and not militia only, to
keep and bear arms of every description, and not such
merely as are used by the militia, shall not be infringed,
curtailed or broken in upon, in the smallest degree; and all
this for the important end to be attained: the rearing up
and qualifying a well-regulated militia, so vitally necessary
to the security of a free State. Our opinion is that any law.
State or Federal, is repugnant to the Constitution, and
void, which contravenes this right. ... Id. at 251.

In the Texas case of Cockrum v. State, 24 Tex. 394 (1859), the
Court explained that the object of the Second Amendment was that
"the people cannot be effectually oppressed and enslaved, who are
not first disarmed.” Id. at 401, and added:

The right of a citizen to bear arms, in lawful defense of
himself or the State, is absolute. He does not derive it
from the State government. It is one of the “high powers”
delegated directly to the citizen, and “is excepted out of
the general powers of government.” A law cannot be
passed to infringe upon or impair it, because it is above
the law, and independent of the lawmaking power. Id. at
401-402.

C. SLAVERY AND THE DRED SCOTT DILEMMA

Despite the general rule in the antebellum courts that the
Second Amendment guaranteed an individual right to keep and
bear arms free from both federal and state infringement, to disarm
blacks a few courts took the view chat only citizens could have
arms and that the Second Amendment did not apply to the states.
In some states, free and slave blacls were disarmed by law to
maintain their servile condition. State legislation which prohibited
arms bearing by blacks was held to be constitutional owing to the
lack of status of African Americans as citizens, despite the fact
that the United States Constitution and most state constitutions
referred to sums bearing as a right of “the people” rather than
“the citizen.”

In State v. Newsom, 27 N.C. 203 (1844), the Supreme Court of
North Carolina upheld “an act to prevent free persons of color
from carrying fire arms" on the ground that “the free people of
color cannot be considered as citizens.” Id. at 204. The court also
stated: “in the second article of the amended Constitution, the
States are neither mentioned nor referred to. It is therefore only
restrictive of the powers of the Federal Government.” Id. at 207. In
Cooper v. Savannah, 4 Ga. 72 (1848), Georgia found its similar
provision constitutional on the following logic: "Free persons of
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color have never been recognized here as citizens; they are not
entitled to bear arms, vote for members of the legislature, or to
hold any civil office.” Id. at 72.

The practical hardships suffered by individual blacks due to re-
strictive legislation is exemplified in State v. Hannibal, 51 N.C. (6
Jones) 57 (1859), which indicates that in the eighteenth century it
was not illegal for a black to carry guns, but he was required to
obtain a court certificate to hunt. An enactment in 1854 provided
that “no slave shall go armed with a gun, or shall keep such
weapons,” with a penalty of up to 39 lashes. Id. at 57. In this
instance, a master had given two slaves guns to guard his store at
night, and the slaves were sentenced to twenty lashes each. Id. at
57.

Just as virtually the only antebellum state cases which limited
the right to have arms functioned to disarm blacks, the ruling of
the U.S. Supreme Court in Dred Scott v. Sandford, 60 U.S. (19
How.) 393, 15 L.Ed. 691 (1857), conceded that if member, of the
African race were "citizens,” they would be “entitled to the privi-
leges and immunities of citizens” and would be exempt from spe-
cial “police regulations” applicable to them.

It would give to persons of the negro race, who were
recognized as citizens in any one State of the Union, the
right to enter every other State whenever they pleased,
singly or in companies . . .; and it would give them full
liberty of speech . . .; to hold public meetings upon politi-
cal affairs, and to keep and carry arms wherever they went
(emphasis added) 60 U.S. at 417.

It is clear, therefore, that the Supreme Court included among the
rights of every citizen the right to have arms wherever he goes; it
is equally evident that in granting citizenship to African Ameri-
cans by Amendments XHI and XTV, blacks were later guaranteed
the fundamental rights of citizens. The Court’3 language also sug-
gests that the right to have and carry arms anywhere is a right of
national citizenship which the states cannot infringe any more
than can the federal government—that the Second Amendment
applies to the states.

Explaining further the rights of citizens, Chief Justice Taney
observed that:

The Federal Government can exercise no power over his

person or property, beyond what that instrument confers,
nor lawfully, deny any right which it has reserved.
Nor can Congress deny the people the right to keep and
bear arms, nor the right to trial by jury, nor compel
anyone to be a witness against: himself in a criminal pro-
ceeding. 60 U.S. at 450.

IK. The Framers of the fourteenth amendment intended
that the guarantees of the second amendment would be
applied to the States

After the W ar Between the States, judicial commentators contin-
ued to interpret the Second Amendment as protecting an individu-
al right from both state and federal infringement. The right to
keep and bear arms and other Bill of Rights freedoms were viewed
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as common law rights explicitly protected by the Constitution. T.
Farrar, Manual of the Constitution, 59, 145 (1867). Joel ?. Bishop
wrote in 1865:

The constitution of the United States provides, that, "a
well-regulated militia being necessary to the security of a
free State, the right of the people to keep and bear arms
shall not be infringed." This provision is found among the
amendments; and; though most of the amendments are
restrictions on the General Government alone, not on the
States, this one seems to be of a nature to bind both the
State and National legislatures. Il J. Bishop, Commen-
taries on the Criminal Law, Section 124 (1865).

Yet Bishop’s references to “statutes relating to the carrying of
arms by negroes and slaves” (Il J. Bishop, supra n. 2, at 120, n. 6),
and to an *“act to prevent free people of color from carrying fire-
arms” (d. at 125, n. 2) exemplified the need for further constitu-
tional guarantees to clarify and protect the rights of all individ-
uals.

A. FIREARMS AND THE ABOLITION OF SLAVERY

Having won their national independence from England through
armed struggle, post-Revolutionaiy War Americans were acutely
aware that the sword and sovereignty go hand-in-hand, and that
distribution of firearms among the oppressed ushered in a new
epoch in the human struggle for freedom. Furthermore, both pro-
ponents and opponents of slavery were cognizant that an armed
black population meant the abolition of silvery, although some
blacks were trusted with arms to guard property, for self defense,
and for hunting. This sociological fact explained not only the legal
disarming of blacks, but also the advocacy of a weapons culture by
abolitionists. Having employed the instruments for self-defense
against his pro-slavery attackers, abolitionist and Republican Party
founder Cassius Marcellus Clay wrote that “ ‘the pistol and the
Bowie knife” are to us as sacred as the gown and the pulpit.” 7 The
W ritings of Cassius Marcellus Clay, 257 (H. Greeley ed. 1848).

B. THE CIVIL RIGHTS ACT OF 1866

After the Civil War, the slave codes, which limited access of
blacks to land, to arms, and to the courts, began to reappear in the
form of black codes, (W. DuBois, Black Reconstruction in America,
167, 172, and 223 (1962); E. Coulter, The South During Reconstruc-
tion 40 (1947)) and United States legislators turned their attention
to the protection of the freedmen. In support of Senate Bill No. 9,
which declared as void all laws in the rebel states which recognized
inequality of rights based on race, Sen. Henry Wilson (R., Mass.)
explained in part: “In Mississippi rebel State forces, men who were
in the rebel armies, are traversing the State, visiting the freedmen,
disarming them, perpetrating murders and outrages on them. . . .”
Cong. Globe, 39th Cong., 1st Sess., pt. 1, 40 (Dec. 13, 1865).

When Congress took up Senate Bill No. 61, which became the
Civil Rights Act of 1866, (14 Stat. 27 (1866)) Sen. Lyman Trumbull
(R., 111), Chairman of the Senate Judiciary Committee, indicated
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that the bill was intended to prohibit inequalitie? embodied in the
black codes, including those provisions which “prohibit any negro
or mulatto from having fire-arms.” Cong. Globe, 39th Cong., 1st
Sess., pt. 1, 474 (Jan. 29, 1866). In abolishing the badges of slavery,
the bill would enforce fundamental rights against racial discrimi-
nation in respect to civil rights, the rights to contract, sue and
engage in commerce, and equal criminal penalties. Sen. William
Saulsbury (D., Delaware) added:

In my State for many years, and | presume there are
similar laws in most of the southern states, there has
existed a law of the State based upon and founded in its
police power, which declares that free negroes shall not
have the possession of firearms or ammunition. This bill
proposes to take away from the States this police power.

Sld. at 474. 4

The Delaware Democrat opposed the bill on thi3 basis, anticipat-
ing a time when “a numerous body of dangerous persons belonging
to any distinct race” endangered the state, for “the State shall not
have the power to disarm them without disarming the whole popu-
lation.” Id. at 478. Thus, the bill would have prohibited legislative
schemes which in effect disarmed blacks, but not whites. Still,
supporters of the bill were soon to contend that arms bearing was a
basic right of citizenship or personhood.

In the meantime, the legislators turned their attention to the
Freedman's Bureau Bill. Rep. Thomas D. Eloit (F:., Mass.) attacked
an Opelousas, Louisiana ordinance which deprived blacks of var-
ious civil rights, including the following provision: "No freedman
who is not in the military service shall be allowed to carry fire-
arms, or any kind of weapons, within the limits of the town of
Opelousas without the special permission of his employer . . . and
approved by the mayor or president of the board of police.” Id. at
517 (Jan. 30, 1866). And Rep. Josiah B. Grinnell (R., lowa) com-
plained: "A white man in Kentucky may keep a gun; if a black
man buys a gun he forfeits it and pays a fine of five dollars, if
presuming to keep in his possession a musket which he has carried
through the war. Id. at 651 (Feb. 5,1866).

As debate returned to the Civil Rights Bill, Rep. Henry J. Ray-
mond (R., N.Y.) explained of the rights of citizenship: “Make the
colored man a citizen of the United States and he has every right
which you or | have as citizens of the United States under the laws

and Constitution of the United States. ... He has a defined status;
he has a country and a home; a right to defend himself and his
wife and children; a right to bear arms. . . .” Id., pt. 2, 1266 (Mar.

8, 1866). Rep. Roswell Hart (R., N.Y.) concluded that it was the
duty of the United States to guarantee that the states have a
republican form of government, “A government . . . where ‘no law
shall be made prohibiting a free exercise of religion:" where 'the
right of the people to keep and bear arms snail not be infringed;’

.7 1d. at 1629 (Mar. 24, 1866).

Rep. Sidney Clarke (R., Kansas) objected to an 1866 Alabama law
providing: “That it shall not be lawful for any freedman, mulatto,
or free person of color in this State to own firearms, or carry about
his person a pistol or other deadly weapon.” Id. at 1838 (April 7,
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1366). Clarke also attacked Mississippi, “whose rebel militia, upon
the seizure of the arms of black Union soldiers, appropriated the

same to their own use.” Id. at 1338.

Sir, | find in the Constitution of the United States an
article which declares that “the right of the people to keep
and bear arms shall not be infringed,” For myself, | shall
insist that the reconstructed rebels of Mississippi respect
the Constitution in ther local laws. ... Id. at 1838.

C. THE FOURTEENTH AMENDMENT

The need for a more solid foundation for the protection of freed-
men as well as white citizens was recognized, and the result was a
significant new proposal—the Fourteenth Amendment. A chief ex-
ponent of the amendment, Sen. Jacob M. Howard (R., Mich.), re-
ferred to the “personal rights guaranteed and secured by the first
eight amendments of the Constitution; such as freedom of speech
and of the press; . . . .the right to keep and to bear arms.
[emphasis added] Cong. Globe, 39th Cong. 1st Sess. pt. 3, 2765 (May
23, 1866). Adoption of the Fourteenth Amendment was necessary
because these rights were not then effectively guaranteed against
state legislation. “The great object of the first section of this
amendment is, therefore, to restrain the power of the States and
compel them at all times to respect these great fundamental guar-
antees.” Id. at 2766.

The Fourteenth Amendment was viewed as necessary to buttress
the objectives of the Civil Rights Act of 1866. Rep. George W.
Julian (R., Ind.) noted that the act

Is pronounced void by tie jurists and courts of the
South. Florida makes it a misdemeanor for colored men to
carry weapons without a license to do so from a probate
judge, and the punishment of the offense is whipping and
the pillory. South Carolina has the same
enactments. . . . Cunning legislative devices are being in-
vented in most of the States to restore slavery in fact. Id.
at pt. 4, 3210 (June 15, 1866.)

D. THE ANTI-KKK ACT

W ithin three years of the adoption of the Fourteenth Amend-
ment in 1868, Congress was considering enforcement legislation to
suppress the Ku Klux Klan. The famous report by Rep. Benjamin
F. Bulter (R., Mass.) on violence in the South assumed that the
right to keep arms was necessary for protection not only against
the militia, but also against local law enforcement agencies. Noting
instances of “armed confederates” terrorizing the negro, the report
stated that “in many counties they have preceded their outrages
upon him by disarming him. in violation of his right as a citizen to
‘keep and bear arms,” which the Constitution expressly says shall
never by infringed.” 1464 H.R. Rep. No. 37, 41st Cong., 3rd Sess. 3
'Feb. 20, 1871). The congressional power based on the Fourteenth
Amendment to legislate to prevent states from depriving any U.S.
citizen of life, liberty, or property accounted for the following provi-
sion of the committee's anti-KKK bill:

295-93“C S3- 3
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That whoever shall, without due process of law, by vio-
lence, intimidation, or threats, take away or deprive any
citizen of the United States of any arms or weapons he
may have in his house or possession for the defense of his
person, family, 0l property, shall be deemed guilty of a
larceny thereof, and be punished as provided in this act for
a felony. Cong. Globe, 42nd Cong., 1st Sess., pt. 1, 174 (Mar.
20, 1871).

Rep. Butler explained the purpose of this provision in these
words:

Sectioi* eight is intended to c-nforce the well-known con-
stitutional provision guaranteeing the right in the citizen
to ‘keep and bear arms,” and provides that whoever shall
take away, by force or violence, or by threats and intimi-
dation, the arms and weapons which any person may have
for his defense, snail le deemed guilty of larceny of the
same. This provision seemed to your committee to be nec-
essary, because they had observed that, before these mid-
night marauders made attacks upon peaceful citizens
there were very many instances in the South where the
sheriff of the county had preceded them € d taken away
the arms of their victims. This was specially noticeable in
Union County, where all the negro population were dis-
armed by the sheriff only a few months ago under the
order of the judge. . . .; and then, the sheriff having dis-
armed the citizens, the five hundred masked men rode at
night and murdered and otherwise maltreated the ten per-
sons who were in jail in that county. H.R Rep. No. 37,
supra, note 38, at 7-8.

The bill was referred to the Judiciary Committee, and when later
reported as H.R. No. 320 the above section was deleted—undoubt-
edly because its proscription extended to simple individual larceny
over which Congress had no constitutional authority, and because
state or conspiratorial action involving the disarming of blacks
would be covered by more general provisions of the bill. Supporters
cf the rewritten anti-KKK bill continued to show the same concern
over the disarming of freedmen as they had prior to the adoption
of the Fourteenth Amendment. Son. John Sherman (R., Ohio)
stated the Republican position: “W herever the negro population
preponderates, there they [the KKK] hold their sway, for a few
determined men. . . can carry terror among ignorant
negroes . . . without arms, equipment, or discipline.” Cong. Globe,
42nd Cong. 1st Sess., pt. 1, 154 (Mar. 18, 1871).

Further comments clarified, that the right to arms was a neces-
sary condition for the right of free speech. Sen. Adelbert Ames (R.,
Miss.) averred: “In some counties it was impossible to advocate
Republican principles, those attempting it being hunted like wild
beasts; in others, the speakers had to be armed and supported by
not a few friends.” Id. at 196. (Mar. 21, 1871). Rep. William L.
Stoughton (R., Mich.) added: “If political opponents can be marked
for slaughter by secret bands of cowardly assassins who ride forth
with impunity to execute the decrees upon the unarmed and de-
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fenseless, it will be fatal alike to the Republican party and civil
liberty.” [Emphasis added] Id. at 321 (Mar. 28, 1871).

Section 1 of the bill, which was taken partly from Section 2 of
the Civil Rights Act of 1866, and survives today as 42 U.S.C. 1983
was meant to enforce Section 1 of the Fourteenth Amendment by
establishing a remedy for deprivation under color of state law of
federal constitutional rights of all people, not only former slaves.
This portion of the bill provided:

That any person who, under color of any law, statute,
ordinance, regulation, custom or usage of any State shall
subject, or cause to be subjected, any person within the
jurisdiction of the United States to the deprivation of-any

rights, privileges, or immunities to which . . . he is enti-
tled under the Constitution or laws of the United States,
shall... be liable to the party injured in an action at law,

suit in equity, or other propoer proceeding for redress . . .
Id. pt. 2. Appendix, 68. 17 Stat. 13 (1871).

Rep. W ashington C. W hitthome (D., Tenn.), who complained that
“in having organized a negro militia in having disarmed the white
man,” the Republicans had "plundered and robbed” the whites of
South Carolina through “unequal laws,” objected to Section 1 of
the anti-KKK bill on these grounds.

It will be noted that by the first section suits may be
instituted without regard to amount or character of claim
by any person within the limits of the United States who
conceives that he has been deprived of any right, privilege,
or immunity secured him by the Constitution of the
United States, under color of any law, statute, ordinance,
regulation, custom, or usage of any State. This is to say,
that if a police officer of the city of Richmond or New
York should find a drunken negro or white man upon the
streets with a loaded pistol flourishing it, &c., and by
virtue of any ordinance, law or usage, either of city or
State, he takes it right away, the officer may be sued,
because the right to bear arms is secured by the Constitu-
tion, and such suit brought in distant and expensive tribu-
nals. [Emphasis added] Cong. Globe, 42nd Cong., 1st Sess.,
pt. 1, 337 (Mar. 29, 1871).

The Tennessee Democrat assumed that the right to bear arms
was absolute, deprivation of which created a cause of action against
state agents under Section 1 of the anti-KKK bill. In the minds of
the bill's supporters, however, the Second Amendment as incorpo-
rated in the Fourteenth Amendment recognized a right to keep
and bear arms safe from state infringement, not a right to commit
assault or otherwise engage in criminal conduct with arms by
pointing them at people or brandishing them so as to endanger
others. Contrary to the congressman’s exaggerations, the propo-
nents of the bill had the justified fear that the opposite develop-
ment would occur, i.e. that a black or white man for political
reasons would be unconstitutionally deprived of his right to possess
arms by state action. Significantly, none of the representative’s
colleagues disputed his statement that state agents could be sued
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to keep arms.

Debate over the anti-KKK bill naturally required exposition of
Section 1 of the Fourteenth Amendment, and none was better
qualified to explain that section than its draftsman. Rep. John A.
Bingham (R., Ohio):

Mr. Speaker, that the scope and meaning of the limita-
tions imposed by the first section, fourteenth amendment
of the Constitution may be more fully understood, permit
me to say that the privileges and immunities of citizens of
a State, are chiefly defined in the first eight amendments
to the Constitution of the United States

These eight articles . . . never were limitations upon the
power of the States, until made so by the fourteenth
amendment. The words of that amendment, ".10 State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States™
are an express prohibition upon every State of the Union

Id. at pt. 2, Appendix 84 (Mar. 31, 1871).

This is a most explicit statement of the incorporation thesis by
the architect of the Fourteenth Amendment. Although he based
the incorporation on the Privileges and Immunities Clause and not
the Due Process Cause as have subsequent courts of selective incor-
poration, Rep. Bingham could hardly have anticipated the judicial
metaphysics of the twentieth century in this respect. In any case,
whether based on the Due Process Cause or on the Privileges and
Immunities Clause, the legislative history supports the view that
the incorporation of Amendments I-VHI was clear and unmistak-
able in the minds of the legislators attempting to effectuate the
provision of the Fourteenth Amendment.

Rep. Henry L. Dawes (R. Mass.) also asserted the incorporation
thesis when he argued:

The rights, privileges and immunities of the American
citizen, secured to him wunder the Constitution of the
United States, are the subject-matter of this bill.

In addition to the original rights secured to him in the
first article of amendments he had secured the free exer-
cise of his religious belief, and freedom of speech and of
the press. Then again he has secured to him the right to
keep and bear arms in his defense. . . . [Dawes then sum-
marizes the remainder of the first eight amendments.]

And still later, sir, after the bloody sacrifice of our four
years’ war, we gave the most grand of all these rights,
privileges, and immunities, by one single amendment to
the Constitution, to four millions of American citi-
zens.

(T]t is to protect and secure to him in these rights, privi-
leges, and immunities this bill is before the House, [em-
phasis added] Cong. Globe, 42nd Cong., 1st. Sess., pt. 1,
475-476 (April 5, 1871).
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E. THE CIVIL FIGHTS ACT OF 1375

After passage of the anti-KKK bill, discussion concerning arms
persisted as interest developed toward what became the Civil
Rights Act of 1875, now 42 U.S.C. 1984. A report on affairs in the
South by Sen. John Scott (R., Penn.) indicated the need for further
enforcement legislation: “negroes who were whipped testifed that
those who beat them told them thny did so because they had voted
the radical ticket, and in many cases made them promise that they
would not do so again, and wherever they had guns took them from
them.” 1484 S. Rep. No. 41, 42nd Cong., 2nd Sess., pt. 1, 35 (Feb. 19,
1872).

Following the introduction of the Civil Rights Bill the debate
over the meaning of the Privil°ges and Immunities Clause re-
turned. Sen. M atthew H. Carpenter (R., Wise.) cited Cummings V.
Missouri, 71 U.S. 277, 321 (1866) a case contrasting the French
legal system, which allowed deprivation of civil rights, “and among
these of the right of voting, ... of bearing arms,” with the Ameri-
can legal system, stating that the Fourteenth Amendment prevent-
ed states from taking away the privileges’of the American citizen.
Cong. Globe, 2nd Sess., pt. 1, 762 (Feb. 1, 1872).

Sen. Allen G. Thurman CD., Ohio) argued that the “rights, privi-
leges, and immunities of a citizen of the United States” were
included in Amendments I-VHI. Reading and commenting on each
of these amendments, he said of the Second: “Here is another right
of a citizen of the United States, expressly declared to be his
right—the right to bear arms; and this right, says the Constitution,
shall not be infringed.” Id. at pt. 6, Appendix, 25-26 (Feb. 6, 1872).

The incorporationist thesis was stated succinctly by Senator
Thomas M. Norwood (D., Ga.) in one of the final debates over the
Civil Rights Bill. Referring to a U.S. citizen residing in a Territory,
Senator Norwood stated:

His right to bear arms, to freedom of religious opinion,
freedom of speech, and ail others enumerated in the Con-
stitution would still remain indefeasibly his, whether he
remained in the Territory or removed to a State.

And those and certain others are the privileges and
immunities which belong to him in common with every
citizen of the United States, and which no State can take
away or abridge, and they are given and protected by the
Constitution.

The following are most, if not all, the privileges and
immunities of a citizen of the United States:

The right to the writ of habeas corpus, of peaceable
assembly and of petition; ... to keep and hear arms; . ..
from being deprived of the right to vote on account of race,
color or previous condition of servitude, [emphasis added]
Cong. Rec., 43rd Cong., 1st Sess., pt. 6, Appendix 241-242
(May 4, 1874).

Arguing that the Fourteenth Amendment created no new rights
but declared that "certain existing rights should not be abridged by
States,” the Georgia Democrat explained:
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Before its [Fourteenth Amendment] adoption any State
might have established a particular religion, or restricted
freedom of speech and of the press, or the right to bear
arms. ... A State could have deprived its citizens of any
of the privileges and immunites contained in those eight
articles, but the Federal Government could not.

... And the instant the fourteenth amendment became
a part of the Constitution, every State was at that moment
disabled from making or enforcing any law which would
deprive any citizen of a State of the benefits enjoyed by
citizens of the United States under the first eight amend-
ments to the Federal Constitution, (emphasis added) Id. at
242

In sum, in the understanding of Southern Democrats and Radical
Republicans alike, the right to keep and bear arms, like other Bill
of Rights freedoms, was made applicable to the states by the Four-
teenth Amendment.

REFERENCES

1. Although the common law in effect in the colonies did not develop any limita-
tion on the absolute right of individuals to keep arms, it did recognize™ certain
restrictions on the manner in which individuals could US€ arms.

2. Individual colonists, of course, kept their own firearms, with powder and shot,
in their residences.

3. Justice Story wrote in 1833: "The militia is the natural defense of a free
country against sudden foreign invasions, domestic insurrections, and domestic
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up large military establishments and standing armies in time of peace, both from
the enormous expenses, with which they are attended, and facile means, which
they afford to ambitious and unprincipled rulers, to subvert the government, or
trample on the rights of the people. The right of the citizen to keepand bear arms
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Eeople, to, resist and triumph over them." (emphasis added.) 3 Commentaries on the
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the militia is "composed of the body of the people.” Article I, Section 13.
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protection of the rights of individuals: all but the first two were ratified. Since, of
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secure fundamental individual rights, it is logical thac the Second Amendment also
secures a fundamental individual right.

6. The word "people™ a3 used in the First, Fourth, Ninth, and Tenth Amendment-’
has consistently been construed to mean individual.

7. This view is supported by the Congressional Research Office of the Library of
Congress which has observed. "At what point regulation or prohibition of what
classes of firearms wouid conflict -with the [Second] Amendment, whether there
would be a conflict, the MIller case does little more than cast a faint degree of
illumination toward answering.” 1he Constitution of the United States of America,
Analysis and Interpretation, senate Document No. 92-82.

3. Applying this test, the defendant would have little difficulty today in demon-
strating that possession of such a shotgun is protected by the Second Amendment,
since shotguns were military issue in both World Wars."Korea, and Vietnam.

9. Numerous cases_have held that a handgun is an arm for constitutional pur-
poses. for example, in State v. Kerner, 181 N.C. 574. 107 S.E. 222, 224 (1921), the
Court observed that the "historical use of pistols as 'arms" of offense and defense is
beyond controversy. . . .” Similar holdings are found in [N re Brlckey, 3 Ida. 597, 70
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P. 609 (1902) and State v. Rosenthal. 75 vt. 295 55 A. 610 (1903). Moreover, in
colonial times pistols saw considerable service as a personal weapon. As a noted
historian observed:

It was considered normal for civilians to carry pocket pistols for protection while
traveling . . . Among eighteenth century civilians who traveled or lived in large
cities, pistols were common weapons. Usually they were made to fit into pockets,
and many of these small arms were also carried by military officers. George C.
Neumann. The History of Weapons of the American Revolution, pp. 150-151 (Bonan-
za Books. N.Y. 1967t).

10. Although Tot was appealed to the Supreme court, the Second Amendment
issue was not addressed by that Court.

11. This view, moreover, is consistent with the common law which prohibited the
nearing of arms when farried in such a manner as would terrify the people. 4
Blackstone Commentaries 149. Furthermore it is consistent with the concept of the
militia as a body of persons who maintained firearms in their homes for self-defense
and to be ready to contribute to the common defense.

12. But see State v. Reid, 1 Ala. Reports 612, 616-7 (1840), while holding that a
statute prohibiting the carrying of concealed weapons was not incompatible with
the right to keep and bear arms in defense of self and state, added: "A statute
which, under the pretense of regulating, amounts to a destruction of the right, or
which requires arms to be so borne as to render them wholly useless for the purpose
of defence, would be clearly unconstitutional.”
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THE RIGHT TO BEAR ARMS: THE DEVELOPMENT
OF THE AMERICAN EXPERIENCE

John Levin*

I. Introduction

S the crime rate in tie United States grows and pressures mount

for laws restricting the use of firearms, the need for an under*
standing of thedevelopment of the “right to hear arms” has increased.
Perhaps more than, any other “right” enumerated in the federal and
state constitutions,' the “right” to bear arms was directed to maintaining
a balance of power within our society. The “right to bear arms” de-
veloped at a time when a well-armed population was necessary for
defense, and when the social and political structure was kept in balance
by a balance of armed power.

W hile the American “right to bear arms” developed at the time
of the Revolution, it grew out of the duty imposed on the early colonists
to keep arms for the defense of their isolated and endangered com-
munities. The definition of “bearing arms” as the phrase was used in
legal instruments up to revolutionary times was “serving in an orga-
nized armed force.”1 It did not imply any personal right to possess
weapons. For example, when Parliament in drafting the English Bill of
Rights2 or Blackstone in his Commentaries on the Laws of England? in-
tended to convey the meaning of a personal right to possess arms, they
spoke of the right to have arms, not of the right to bear arms.

IlI. Eaelt History
A. The Colonial Period

The earliest colonial statutes requiring that the colonists arm them-
selves were Virginia statutes of 1623 stating that “no nun go or
send abrcad without a sufficient party will [sic] armed,” and that “men
go not to wcrke in the ground without their arms (and a ceniinell upon

* Assistant Protestor, Clicuio-ICent Collesu of Law, HJLnoi* Institute at Tachaolofr-
B A, 1964. Brandeis UniTenirp; JJ), 1968, Hatard L*w School; H A, 1971, Vulriagioe
Uaiversirp, St. Louis, Mo.; Admitted to tha DliacU 3a.' la 1968.

I S<t tha materials on lha colonial itatutc* and oa tha United Statoe Craetirutio*
discussed below.

J1~ 4 M., St 2 ch 2 (1689).

* V. Blackstone, Commentaries on the Law o/ England 143-44 (1766).
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them)."* In 1658 Virginia required that “every man able vo bcare
armes have in hia house a fixt gunn.”” The colony, being unable to af-
ford to arm it* militia or troops, required them to am themselves.* If
the militia, however, found itself under-armed, the county ccurts could
levy on the population for the provision of arma and distribute them to
those not provided— the distributees then paying for the arms at a
reasonable rate.*

Massachusetts in 1632 required each person to “have ... a suf-
ficient musket or other serviceable peece for war ... for himself and
each man servant he keeps able to beare arms."* In the Code of 1672
men were to provide their own arms, but arms would be supplied to
those unable to obtain them. In New York, each town was to keep a
stock of arms, and each man between 16 and 60 was to have arms.* Even
those not obligated to serve in the militia were required to keep arms and
ammunition in their houses.10 The militia provisions of the Connecticut
Code of 1650 said, “All persons .. . shall beare armsi . . .; and every
male person .. . shall have in continuall readiness, a good muskitt or
other gunn, fitt for service.” South Carolina had similar codes.11

This duty to keep and bear arms was limited by the interest of
colonial governments in preventing the use of firearms for harmful
ends. In order to prevent civil disturbances the colonial governments
strove to keep arms from falling into the “wrong hands.” To provide
againat Negro insurrections, Virginia forbade Negroes frou carrying
anna without their masters’ certificate.I* Pennsylvania had a similar
provision by 1700,11 and South Carolina even required that the mastei
keep all arms not in use safely locked up in his house.1* Virginia for-
bade the aale 6f arms or ammunition to Indians,1* and Massachusetts

* Acta «J ID¥ Grind Assembly 1623-1624, No*, 24 and 25.
* Acta ot tha Grind AaMahly 1658-1659, Act 25.
* Acta ¢( tha Cm d Aaacmbly 1684, Act 4.
Acta of the Grind Aaoembty 1673, Act 2.
* Ti* Con pint with tin Coiner ud General Liwi oi tha Colony of New Plynocth
SMS (1836).
* Dole* of York™ Law* (1665-1675).
Firat Cen. Assembly, 2d Sts*, ch. 20 (October 1684).
~ S.C.Sut.No. 206 (1703).
].1. Acta of Ib* Grand Aiarmhty 1680, Act 10.
« Pena Sot, ch. 61 |S (1700),
S.C Sul. No. 314 (1712).
].1. Acta if tha Grand Aaaembly 1633, Act 10.
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required that Indiana posscaa a license to carry a gun within certain
areas of the colony,?

In times of civil disturbance the colonies controlled arms to pro*
tect the security of orderly government. For example, in 1692 the
Massachusetts Assembly felt it necessary to arrest “such as shall ride,
or go armed offensively before any of their majesties’ justices or other
of their officers or ministers doing their office or elsewhere by night or
by day, in fear or affray of their majesties’ people.” 17

In addition to those laws preventing arms from falling into the
hands of those groups openly hostile to colonial society, statutes regu~
lated the conditions under which arms could be used. As the settlements
grew crowded, shooting was restricted in order to protect people and
livestock. By 1678 Massachusetts forbade shooting “so near or into any
House, Bam, Garden, Orchards or High-Wayes in any town or towns of
this Jurisdiction, whereby any person or persons shall be or may he
killed, wounded or otherwise damaged.”1* In order to prevent fires
caused by gunfire, Pennsylvania in 1721 forbade firing a gun within
the city of Philadelphia without a special license from the governor.1*
Pennsylvania also forbade hunting by anyone on improved lands with-
out the permission of the owner, and forbade those noi nalified to Tote
from hunting on unimproved lands without the permission of the

owner.38

Colonial statutes established a duty to keep and bear arms for the
defense of the colonies and regulated the use of the anus in circulation.
The American Revolution in turn provided fertile ground” for the
growth of the concept of the right of revolution and the related right to
bear arms.

B. The Revolutionary Period

During the revolutionary period the issue of arms and the bearing
of arms developed along two disLna lines. One line of development re-
lated to the balance of military power between the people and their
respective governments. The people feared that if the state or federal

J* Cm. CL, Sen. of M«r 23, 1677.

1T Prorinee L»w», 1692-1693, ck. 18, 1 0.

1* Council held in Boston, Muck 28 1678.
> Penn. Sul, ck. 215, § 4 (1721).

*e Pena. Sul. ck. 216. | 3 (1721).
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however, was to state that the second amendment did not apply to state
governments, and such governments could pass whatever legislation
they desired without fear of federal sanction.
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Standing Annies And An:._*;d CitSi nc:
An Historical Analysis of The

Second Amendment

By Roy G. W eatiiehup*

. Introduction: Guns and (he Constitution

As a result of a steadily rising crime rate in recent years, a sharp
Ajblic debate over the merits of federal firearms regulation lias
>)m-lopcd. “Crime in the streets" has become a national preoccupa-
tion; politicians cry out for "law and order"; and the handgun has
Vc.-ume a a target of attention. The number of robberies jumped from
133,000 in 1965 to 376,000 in 1972, while murders eummiticd by guns
Jiot up from 5,015 to 10,379 in the same period, and the proportion
cteases in which the murder weapon was a firearm rose from 57.2 per-
cent to 65.6 percent." The recent attempt on the life cf President Ford
ia Sacramento by an erstwhile member of the "Mattson Gang" serves to
brighten the terror of a nation already stunned by the assassinations
ri John F. Kennedy, Martin Luther King and Robert F. Kennedy, and

maiming of George Wallace. Many people assert that these tragc-
In could have been prevented by keeping the murder weapons out
e/.the hands that used them. Others vehemently dispute this claim.

The free flow of firearms across state lines has undermined the
M itional view of crime and gun control as local problems. In New
V.rk City, long noted for strict regulation of all types of weapons, only
J'percent of the 390 homicides of 1960 involved pistols, by 1972, this
Neportion had jumped to 49 percent of 1,691. In 1973, there were only
«LWJ0 lawfully possessed handguns in the nation's largest city, but

estimated that there were as many as 1.3 million illegal hand-

mostly imported from southern slates with lax laws.* Those sta-
o give credence to the arguments of pro|xments of gun control that
o4 f.i| action is needed, if only to make local laws enforcible.

The great majority of the American p-ooplo now support registra-

handguns and rifles. When the Gallup Poll asked the

* J.U .. ﬁ cmfon) Univeniiy; Member of (lie Califo<~ii;i H&-.
® s ﬂimof tub Ci.nsus, Srvnrnc-L Ausrjwef or mm Uniiuj Sr*rrs:

n 147 St. (9-iii! eU. 1974).
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question: “Do you favor or oppose registration of all firearms?" jn *
rcctmrsurvey, more than two-thirds (67 percent) favored the concept,
fiilc 27 percent opposed it, and 6 percent had no opinion. Even gu
owners endorsed registration by a margin of 55 percent to 39 pcrvcr.:
with 6 percent undecided.l Yet, although the intensity of belief is ur-
doubtcdly far stronger in the minority than in the majority t'ongr.-.s
has remained donnant." The zeal of those individuals dedicated usthe
preservation of the "right to keep and bear arms" in its present f.rm

cannot be doubted.

American history has often seen social and political problems
transformed into constitutional issues! The gun control issue is no
exception to this phenomenon, and particular attention has been
focused on the Second Amendment to the United Stales Constitution,
which provides: “A well regulated Militia, bcinginecessary to the secu-
rity of a free State, the right of the people to keep and bear Arms, shall

not be infringed.”

Proponents of gun control seize the phrase “& well regulated
Militia" and find in it the sole purpose of the constitutional guarantee.
They therefore assert that “the right of the people to keep and kur
Arms" is a collective right which protects only members of the organ-
ized militia, e.g., the'National Guard, ani only in the performance of
their duties. It is their belief that no one else can claim a personal right

3. t-A.Times, June 5. 1975. 5 1, at 29. col. 1

4. Concessional lethargy cannot be attributed to a tact of proposed legislation.
At every session ot the Congress, a number of bills for the control of handguns and oilier
wcaponiy ate introduced, only to be shunted to committee and never heard from again,
I-'or example, the following is-only a partial listing of proffctcd statutes for tbe I-hm
Session of die 9-tth Congress: S. 750 was introduced by Senator Hart (Mich.) to prohibit
llw ini] onalion, manufacture, sate, purchase, transfer, receipt, possession o/ transporta-
tion of handguns unless authorized by federal or slate authorities. S. 1477. introduced b>
Senator Ker.redy (Mass.) and known as the Federal Handgun Control Act of 1975 is
basically a Registration and licensing statute. JI would prohibit the private sale or
manufacture of lundguns under six incites in length. (Doth bills are currently pending in
lire Senate Judiciary Subcommittee on Juvenile Delinquency.)

S. 1880, authored by Senator Daylt (Ind.) was passed by the Senate by a vote of es
to 25, only to die on the floor of the House of Representatives. Untitled the Violent
Crime and Repeat Offender Act of 1975, it would have provided adlilional penalties
for felonies committed with firearms, and required tlic prompt icjKiiling of theft of fire-
arms by licensees.

In addition, there is a major bill penJing in lhe House of Representative which is
not duplicated in the Senate. H.R. 2381 would prohibit the importation and manufactuic
of hullow-point bullets. This bill is now pending in tlic House,*Ways and Means
Committee as well as in the lloiinc Interstate and Foreign Commecicc Committee.

5 See, eg., Xoc v. Wade, 410 U.S. 113 (J973) (the question of abortion);
Scliecliler Cotp. v. United States, 295 U.S. 495 (1935) (ll.e New Deal's National
I'eonvciy Ailiiiiiiisl'a'Mii:); Died S'cnlt v. Sanford, 60 U.S. (19 How.) 393 (1857) (the
J-cib» > Ti—add o
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“>keep and boar arms for any purpose whatsoever, criminal or other-
wise*

!'j Opponents maintain that having guns is a constitutionally pro-
tected individual right, similar to other guarantees of the Bill of Rights.
<bre hold (his right to be absolute, while others would allow reasonable
restrictions, perhaps even licensing and registration. Still others would
limit the protection of the Second Amendment to individuals capable
of military service and to weapons useful for military purposes. Hie
essential characlcrisli'c of the "individualist””interpretation, as opposed
to the "collectivist””view, is that the Second Amendment precludes, to
some extent at least, congressional interference in the private use of
firearms for lawful purposes such as target shooting, hunting and self-
defense.

It is one of the ironies of contemporary polities that the many of
Ihe most vocal supporters of “faw and order””arc persistent critics of
federal firearms regulation. "Guns donT kill people; people Kill
people””is their philosophy. Firearms in private hands arc viewed as
ameans of protecting an individual's life and property, as well as a fac-
tor in helping to preserve the Republic against foreign and domestic
enemies. Whereas strict constructionism is often the preferred doc-
trine in interpreting the constitutional rights of criminals, such a nar-
row view of the Second AmendincnL is unacceptable. Far from being
narrowly construed, the Second Amendment is held out to be a bulwark
of human freedom and dignity as well as a means of safeguarding the
rights of the individual against encroachment by the federal govern-
ment. mIt thus becomes a weapon in the arsenal of argument against
gun control, and each new proposal is said to infringe upon the rights
of the people to keep and bear arms.

The clash between "collectivist””and “mdividualist””interpretations
of the Second Amendment has not been definitely resolved. Even
members of Congress believe that their power to regulate firearms is
limited by (he existence of an individual right to have, to hold, and to
use them. Senator Hugh Scott, Republican of Pennsylvania, writes in
Gttiis & AmMmo magazine: “As my record shows, | have always de-
fended the right-to-bcar-amis provision of the Second Amendment. |
have a gun in my own home and | certainly intend to keep it.”*

There has been very little case law construing the Second Amend-
ment, perhaps because there has been very little federal legislation on
the subject of firearms. This may change, and it may become neces-
sary for Ilhe Supreme Court to rule upon constitutional challenges to
federal statutes based on die Second Amendment. Even before this

6. Srutl, Ixiuliiif; Scnutor Ailinitl Gun ljiw MiiluLe!, Mur. 1970 Cons 1 Ammo.,
A6, 47.
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Historically, the right to keep and bear arms has been closcl;,
intertwined with -questions of political sovereignty, the right of revo?
lution, civil and military power, military organization, crime and
personal security. Tire Second Amendment was written neither
by accident nor without purpose; it was the product of centuries of
Anglo-American legal and political experience. This development wll
be examined in order to determine whether the “€ollectivist" or "indi-
vidualisl" construction of the Second Amendment is cor/cct.7

Il The Evolution of British Military Power

Victorious at the Battle of Hastings in 1066, William the Conquer-

-or was able to assert personal ownership over all the land of England

and sovereignty over its people. All power emanated from the King,
and all persons held their property and privileges at his sufferance.

Feudal society was organized along military lines in 1181. King
Henry 11, great grandson of the Conqueror, issued the Assize of Arms,
which formalized the military duties of subjects. The first three articles
of the decree specify what armament each level of society is to main-
tain—ranging from the holder of a knight3 fee, who must equip him-
self with a hauberk, a helmet, a shield and a lance, down to the poorest
freeman armed only with an iron headpiece and a lance. Tire phi-
losophy of the law is expressed in the fourth article, which is as follows:

Moreover, let each and every one of them swear that before

tlic feast of St. Hilary he will possess these arms and will bear

allegiance to the lord king, Henry, namely the son of the Empress

Maud, and that he will bear these arms in his service according

to his order and in allegiance to the lord king nnd his realm. And

let none of those who hold these arms sell them or pledge them
or offer them, or in any other way alienate them; neither let a lord

7. For an earlier article which discusses the “collectivist™ versus the "individual-

ist" approach to tlic Second Amendment, See Feller & Gottine. The Second Amendment:
A Second ljick, 61 Nw. U.l.. wi-v. -16 (1% 6-67). Hie authors conclude: THhc "pht dl
the people' refers to the collective liclil u( lhe body politic of cadi stale to be under the
protection of an indc]>emictil, effective state militia”. Id. at 69. (eitatioiuoniittcd). Qut
see Mays, The Ih\ht io Dear Anns, a Study in Judicial Misinterpretation, 2 Wm. i
Manhv L. Huy. 381 (1960). Mays contends that the richt to bear arms is an Individual
one.



V\ﬂ% &Hsnmofﬂmelthw Lo
ﬁ*ﬂeﬁo% S e R Y Jpgg

r|1|gs grrx}ylts clear purpose Wes 0 Strendt
TR %'%
gw % certain, resfy | alsog
g@@\% Fémggﬂﬁ?% ﬁ% s?w
Ir%rE ol Tw?sbe ?mplﬁa t {Chls sub]]l ﬁnp ﬂs%l?qﬁimg
ﬁg %ntm ¥ ,Hurﬁlnw t}{msvbllé
L

‘1l|d

| i féﬁ o
r| Vlt iy, ﬁﬁ @ |§ : l&
%u%re tb%égﬁ% quw By 0rCe Of r%%ﬁh W&E@P’Q %Hn

samermnner ieval EncI d Irearms
@ e
rsr‘rar ormthepr&emeof ngsminis ersl y

8 T ASlZ[ O(A«TB, ? 4 (1181), |n 2 EI'IJISh llistoiucai. t3ncu.Mr.fns 416

(13D nWy ed. )

at G?]TTM'ﬂalIV?A(AED Howard ed.

]8 ]@FE;: T)|p Duvclopment Q)Constltutlonal Gu.viuntels QF* Ubextt
@NorrmiaMrrow, 2eaw. 3C3(]%)

=S¢

SP "Nv“

C
3

A

—




135

Tl\IIIC l% er&[estcent aﬁc stiuggle known ae the War of
eeofd < fgf& et egfmwﬁ%e“%

%qeag(ﬁ’(g s ¢ lgg]npold@& %Irroyal canon e ree@%eaﬂ

dor m é (0) controO e hereq‘% lhe
2 magme R

t;olne act| ctlon WI'[ f |n #Enﬁnﬂrc 0 oouse In
grllame cou%ﬂngj}E Sautes %s

%entforce |tyt it emt%mﬁsr m

m|tat|on Innexitance

El (nﬁ t E}rrﬂ]enkl)l&oecp ur%] U r?qeth national qﬂelﬂmﬁ.
ath i’ g%s\nn lcal ancfs 1ee AN hdgi
%/mﬂ] %|s men leve the m|| esfhe

e|rco ntryand | rties.

| hiinl I
%ﬁe P o%aé

ﬂ‘_)

}/\e % ?r u?gnenwrywt re olgs steranI
Orce, i Igheg%{hecob emere%mﬁ? %%iﬁn

thou I onal
realm o iniities” of
h‘oﬁh d|v| §P rnme
ﬁeo;ﬁ arBer\tS rxpm are?reg

t dlllame

The State of MONARCHIC is die sprcmcst thlng upon earth:
For Kings arc not onciy GODS Lieutenants upon earth, and sit
upon GODS throne, hut'even by GOD himselfe they are called

Gods. ... In the Scriptures Kings arc called Clods, and so their
power after a certaine relatlon compared to the Divine Power.

The King concluded that “to cispute wiiat GOD may doc, is hias

12. Treasons Act, 13 Etiz. 1, c. 1 (1371).
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by any human law.

Neither the legal profession nor Parliament was willing to accept
such a boundless royal prerogative. Having grown up in Hie civil law
tradition of Scotland, James | was indifferent to the common law, but
ihe English lawyers argued that, while the King had many privileges
at common law, he was limited by and subordinate to it. When James
| asserted that Parliament existed only by "the grace andpermission
of our ancestors and us,”u the House of Commonspassed the famous
Protestation of December 18, 1621, which asserted:

That the Liberties, Franchises, Privileges and Jurisdictions ol r;n-

liaiucnt, are the ancient and undoubted birthright and inheritance

of tlic subjects of England; and (hat the arduous and urgent affairs

concerning the King, State and defence of die realm, and of the

Giurch of England, and the making and maintenance of laws, and

redress of michiefs and grievances, which daily happen- within

this renint, arc proper subjects and matter of counsel and debate

in Parliament: and that in the handling and proceeding of those

businesses ev.ry member of the House hath, and of right ought to

have, Freedom of Speech, to propound, treat, reason and bring

to conclusion the same. . . .'4
The King’s response was to walk into titc House of Commonsard to
tear front the Journal the page containing these words.

Tlic leading legal theorist of the time was Sir Edward Coke, whose
writings and leadership were to enhance the prestige of the common
law, and bring it into alliance with Parliament against the monarchy.
In response to an inquiry from James |, Coke and his colleagues
declared:

That the King by his proclamation cannot create any offence which

was not an offence before, for then lie may alter the law of tlic

land by his proclamation in a high poi.it; for if he may create an

offence where none is, upon that ensues fine and imprisonment

. ., That the Kinghath no prerogative, but that which (lie law

of the land allows hint. . . .u
The common law coups assertedjurisdiction to inquire into the legality
of acts of servants of the Crown, and thus began die doctrine of the
rule of law.

In response to the wars waged by James I’s improvident heir,
Charles 1, Parliament enacted the Petition of Right in 1628, inspired

13. Kino \hTB I, Tiir Wouens of mu NmHigii dD Micirne Fhrm\hrts
329, 331 (1616).
14. | Haau Hist. Ekg. 1331 (1621).

13. hi. at 1361.
16. 7Hie Reports of Si* CawAim Coce, JCNT 76 (G. Wilson irons. 1777).
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and drafted largely by Coke. The petition was an assertion of the
power of Parliament and (lie common law, and contained a long Ii™
of grievances. Tlic abuses of the King 3 military power—nbilleting,
martial law, imprisonment without trial, and forced loans—were partic-
ularly resented. Charles | had no choice but to sign the petition, since
he needed revenues from Parliament, but he secretly consulted hi»
judges who assured him that his signature would not be binding, Soon
afterward, in 1629, the King dissolved Parliament and began the long
period of personal rule which was to end in the Great Rebellion.

Charles 1 was short of money, and revived an ancient tax; hu
judges upheld'the legality of this action in the famous Ship Money cav:
of 1635. The King also wished to strengthen the Church of England,
the mainstay of the monarchy. The ecclesiastical canons of 1640
emphatically affirmed the theory of Divine Right of Kings and, in addi-
tion. promulgated the doctrine of nonresistance:

For subjects to b&ar arms against their kings, offensive or ge-
fensive, upon any whatsoever, is at least to resist

powers which are ordained of God; and thougli they do not invade

but only resist. St. Paul tells them plainly they shall receive to

themselves damnation. 17
This doctrine of "nonresistance” was to have an important role in
religion and politics in both England and America, for the next century
and a half.

Faced with a Scottish rebellion, Charles | was forced to summon
the English Parliament in 1640 in order to obtain the resources neces-
sary to put down the insurrection. After eleven years of personal
royal government, Parliament trusted neither the King nor his lead-
ing minister, the Earl of Strafford. Parliament demanded a wide
array of religious and- political concessions, including the removal of
Strafford as governor of Ireland and the disbanding of tlic strong army
lie had created there. When the King acceded to these demands, Ireland
rebelled.

Charles 1was now desperate. Scotland and Ireland were in open
rebellion, and the Parliament of England was dominated by the King's
enemies. Tlic King had made numerous concessions, but to no avalil.
Strafford wanted to bring John Pym, the parliamentary lender, to trial
for treasonable dealings with the Scottish army invading England, but
Pym struck first with a bill of attainder against Strafford. Tlic main
charge was the creation of a powerful army in Jreland for the purpose
of crushing opposition in England. The bill of attainder passed, and
the King was forced to send his ablest servant to the scaffold in 1611

17. Constitutions and Cannons ecclesiastical. Treated Upon by the Archbishop* of
Canteibury and York (16-10), in | Synooalu 390-91 (E. Cardwell ed. 1842).
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Still unsatisfied, Parliament presented its Nineteen I-repositions ns
Hi ultimatum to the King in 16*12. The Propositions, if acceded to,
*ould have established a very limited monarchy with the King
jurxendering the power of the sword and Parliament obtaining com-
plete control over the militia. Instead, the King raised the royal stand-
xtd 3t Nottingham and proclaimed Parliament to be in rebellion. Tims
t<gan the Civil Wars, which resulted in the decapitation of Charles 1
isd the proclamation of a republic in 1649.

Oliver Cromwell and the Puritans came to power by force of arms
itnd the creation of a disciplined standing army. Cromwcii soon quar-
reled with Parliament and assumed the roic of a military dictator. Tho
joidicrs supported their leader because Parliament proposed to disband
much of the army thus depriving them of their livelihood, and also be-
cause they feared that Parliament might once again come under the
control of the Anglicans, who would revive persecution of the Puritan

iccts.

It was soon proposed that Cromwell be made king, but only
because that office would have definite constitutional restrictions.
Finally Cromwell assumed the title of Lord Protector in 1653, under
i written constitution that gave him virtually royal power. Although
Cromwell3 government brought domestic peace and ruled efficiently,
it did not gain in popularity. The Lord Protector3 government was
created and maintained by bayonets, and the people came to hate it.
The end of die Protectorate and its legacy have been described by his-
torian Eric Sheppard as follows:

The great soldier’s death in 1658, while the army he had made was

still lighting victoriously in Flanders, marked the beginning of the

end of that army’s rule; its leaders soon had no choice but to accept

the inevitable, and in May 1660 the red coats of the New Model

were arrayed on Dlackhcath to do honor to the monarch whom nine

years before it had hun'cd into exif_a A _few months later, setting

an example which has since been | by all the great armies

of England, it . . . laid down its arms and passed silently and

peacefully into the pursuits of peace, leaving behind it, in the minds

of the governing class and the people, besides a deservedly high

military reputation, a legacy of hatred and distrust of all standing

armies which has endured to our own day.1*

The mood of England at the restoration of Charles II, son
of the martyred Charles |, was one of relief and enthusiasm. An act
wes swiftly passed which recited that “the people of this kingdom lie
under a great burden and charge in the maintenance and payment of
the present army,””and provided that it should be disbanded with <ll

Convenient speed.” ™

is. £ JgfaQ A SmrtHstor%/Sqotnc Diutis) axaly (M ed. '959).

19. Dlsbandmg Ad, 12Car. 2, ¢ 1C60
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It rendered all honour to the King. It had no intention of
being governed by him. Tlic many landed gentry who had been
impoverished in the royal cause were not blind monarchists. *llies
djd not mean to part with any of the Parliamentary rights which
had been gained in the struggle. They were ready to make provi-
sion for the defence of the country by means of militia; but the
miiida must be controlled by the Lord-Licutcnanis 0f the counties.
They w'emcr.Uy asserted the supremacy of the Crown over the
armed forces; but they took care that the only troops in die country
should be under the iocal control of their own class. Thus not unlv
the King but Parliament was without an army. The repository of
force had now become the county families and gentry.5*
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20. First Mililia Art, 13 Car. 2, Stat. I, c. 6 (1661); Second Militia Act. WUcar. 2

“2 5w, Gurdhill, » HSToar cktiie Egljju-Seiqm Peont-s 336 (196).

22. Game Preservation Act, 22 Car. 2, c. 25, 13 (1670).

fion,




140

w*jv¢ pas”.3 *Cc : \ ......................................
and from both | lousc™r.f Urllnm *l &

In 1685, die Catholic Duke of rork ascended to Ur; <lrt»ie c.
James II. Tlic :.ew King quieted the fear: of his subjects by proclaim-
ing his intention to maintain ch.-sch and *?.te as they were b; law
established. Tlic people were also comforted t-y me fact that ‘he h\*rs
to the throne were his Protestant daughters, Mary.and Anne, and
his Protestant nephew, William of Grange, sradho.'der of tlic Dutch
Republic and Mary3 husband. Because of the Yet Acts, James Il
inherited an entirely Protestant government.

At the same time a rebellion, led- by 'he Duke of Monmouth,
broke out in the western counties. Tlic King successfully crushed the
uprising, but in the process succeeded in doubling his standing army
to 30,000 men, granting commissions to catholic officers, and bringing
in recruits from Catholic Ireland. In addition he quartered his new
amy in private homes. These arbitrary actions were in direct viola-
tion of previous parliamentary proclamations.

James Il then asked Parliament to repeal tlie Test Acts and the
Habeas Corpus Act, which Parliament refused to do. The King nisG
asked the representatives of the nation to abandon '.heir reliance on the
militia, in favor of standing armies:

My Lords and Gentlemen,

After die. storIn (hat seemed to be coming upon us when wg

arted last, | 10 mee ou all a aln NS0 grcg[ Peace
g raised. oy . hos essmqnC

Ubeﬁnessl\}/vas unge nen we flect, \ﬁhat an ?
S|dera mbe en be aﬁnt and h on\% carried |l
on without. an & C\C conw ced,
that th |l|t| w |c h|th rto gr} eﬁeﬁ] B
- U “&.sc Ll 0
|stursursom Sf ép ther at HoPne or m)roa(ti rycé|spose
John Drydcn, the poet, shared the King's altitude toward the

militia when he wrote these timeless words:

I|c country nn %rounéi with loud alarms,
d raw 1 fiel % rude militia swarms;

ouths without an s: maintained at vast expense,

N peace a charge, In war a weak defence:

to t ones a month the marc abusdxerlng hand,
ever but In times 0f need, at han

23. Teat Act. 23Car. 2, c. 2. (1073); Parliamentary To | Act, 30 Car. 2. Slat. 2. c.
1 (1678) (an exemption allowed the Dutc o( York to retain bis scat in die House of

Lords).
24. 9 11.C.Joux. 756 (1635).
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This was the morn when, issuing on the guaru,
Drawn up in rank and file they stood prepared
Of seeming arms to make a short essay,

Then hasten to be drunk, the business of the day.

his army and purstied his poli
qet nd of he Test Act

a or o o ht5|tuner

t
tlatct)gd ﬁVEI

We are satisfied in our judgments before and having the con-
currence of eleven out of twelve, we think we may very well de-
clare an opinion of the court to be, that the King may dispense
in this ease: and the judges go upon these grounds;

1 That the kings of England arc sovereign princes.

2. That tlic laws of England arc the king § laws.

3. That therefore 'tis an inseparable prerogative in the kings
of England, to dispense with penal laws in particular cases and
upon particular necessary reasons.

4. That of those reasons and thaose necessities the king him-
self is sole judge: And then, which is consequent upon all,

Q_
(oY)
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5. That this is not  a trust invested in or grantedto tlic king
by t* people, but (lie ancient remains of the sovereignpower and

prerogs /c of the kingsof England; which never yet has taken
from them, nor can bc. T
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King's Protestant daughters in the sucoession,
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25. J. OmmcK, Ctmon and Jniicrjm, in nit I"oenCAi. Wokc* or Joiin DuriitN

641 (W. Christie ed. 1893).
26. Godden v. Hales, 89 line. Rep. 1050 (lix. 1686), a reported in, Il Staii;

Tsiai.j 66 (T. Howell comp. 1811).

27. Id. »1 1199.
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did endeavor to subvert and extirpate the ProtestantReligion and
> ? Laws and Liberties of this Kingdom . . .

5. By raising and keeping a Standing army within this King-
dom in Time of Peace without Consent of Parliament and quarter-
ing Soldiers contrary to Law.

6. By causing several good Subjects, being Protestants, to be
disarmed at the same Time when Papists were built armed and em-

Io ed contrary to Law.:u

It Sfﬁur a% erte|rn%teﬂl‘§ Klﬂ% 1l 0dI nf?d@(;t -‘Hldll %y
Eatav%sgt i ortann%?r

The parallel sections of declaranon of rights part of the Statute

5. That the raising or keeping a Standing Army within the
Kingdom in Time of Peace unless it be with the Consent of Par-
liament is against Law.

6. That the Subjects which are Protestants may have Arms
for their Defence suitable to their Conditions, and as allowed by

Law.10
Tlic ans I n|zed
M G e
28. I(Ijill uf Ritihls, | W. i M.. SCS. 2, c. 2 (1689).

30. hi. Securing, ihe Peace in Scotland Act.
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Limits and Precincts cf (te said several Colonies and i-bntations,
shall 1IAVE and enjoy all Liberties, Franchises, and Immunities,
within any of our other Dominions, to all Intents and Purposes, as

if they had been abiding and born, within this our Realm of

Eng/aruf, or any other of our said Dominions.”

During the seventeenth century and the first half of the eighteenth
century, the North American colonics were essentially self-governing
republics following the political and legal model of England. In
1720, RieJtard West, counsel lo the Board of Trade, gave this descrip-
tion of the state of law in the colonics:

The Common Law of England is the Common Law of the
Plantations, and all statutes in affirmance of the Common Law,
passed in England antecedent to die settlement of a colony,
are in force in that colony, unless there is some private Act to (lie
contrary; though no statutes, made since those settlements, arc
there in force unless the colonies are particularly mentioned. Lc:
an Englishman go wdtcre he will, he carries as much of law and
liberty with him, as the nature of things will bear.33
The legal relationship of Britain and tlic colonics became more

lhan an academic problem alter the end of the Seven Years *War in
1763. That war, known in America as the French and Indian War,
brought large British armies to colonies which had hitherto known no
armed force but the colonial militia. The cost of the war was enor-

mous, and the British government decided that lhe colonies should

share it.

In his efforts to tax and govern the colonics,.George |ll acted in
two capacities: as King, armed with the prerogatives of his office,
and as the agent of the British Parliament which at thac time was
under his personal control. The colonists acknowledged the authority
of the King, but only in accordance with their charters and with the
same restrictions that limited his power in Britain. Many of the
colonists denied the authority of the British Parliament to regulate their
intern: i affairs in any way.

Colonial resistance forced the British government to abandon the
Stamp Tax, but Parliament prvtscd the Declaratory Act in 1766 entitled
“An Act for the better securing the Dependency of his majesty 3 do-
minions in AMerica upon the Crown and parliament of Great Britain."

Whereas several of the Houses of Representatives in his Majesty's
Colonies and Plantations in America, have of late, against Law,

32. Vva. CitAjrn-Ji (1606), in 7 Ttic Fciujul and State Constitutions. Colo-
nial Chaati rs. and Otiiux Organic Laws of rue Statts. Tiaaitokiis, amu Cotonils
3788 (F. Thorpe ed. 1909) (herein:i/icr eilcU as CoNsnivnoNsl.

, 33 | G. Cilalmcas, Opini k Eminent Lawycas on Vaajous Points of
).' .An Jujuspauoencu 19*1,195 C[m.d)
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claimed lo llscmsclvcs or to the General Assemblies of the same,
the sole and exclusive Right of imposing Duties and Taxes upon
his Majesty's Subjects in "the said Colonics and Plantations; and
have, in pursuance of such Claim, passed certain Votes, Resolu-
tions and Orders, derogatory to the Legislative Authority cf Par-
liament, and inconsistent with (he Dependency of the said Colonies
and Plantations upon the Crown of Crcut Britain be it declared

. That the said Colonies and Plantations in America have been,
are, and of Right ought to be, subordinate unto, and dependent
upon, the Imperial Crown and Parliament of Great Britain; and
that the King's Majesty, by and with the Advice and Consent of
the Lords Spiritual and Temporal, and Commons of Great Britain
in Parliupient assembled, had, hath, and of Right ought to have,
full Power and Authority to make Laws and Statutes of sufficient
Force and Validity to bind the Colonies and People of America.
Subjects of the Crown of Great Britain, in all Cases whatsoever.3L

The colonists were free-born Englishmen and they were not willing to
accept inferior status. They could not admit the authority of Crown
and Parliament to bind them "in all eases whatsoever." They fell back
on the doctrine of fundamental law as expressed in 1764 by James Otis:

‘Tis hoped it will not be considered a a new doctrine, that even
the authority of the Parliament of Gr at-Britain is circumscribed
by certain bounds, which if exceeded their acts bccuntc those of
nicer power without right, and consequently void. Tlic judges of
England have declared in favour of these sentiments, when they
expressly declare; that acts of Parliament against natural et/niiy arc
void. That acts against the fundamental principles oj the British
constitution are void. This doctrine is agreeable to the law of
nature and nations and to the divine dictates of natural and

revealed reI| ion.’

me nd nt Iawvxasdevel nded
on the tradition.  In 1772% gA%lanB sz%tar X
responseto othe riter |nt Gazette:

Chromus talks of Magna Charlu as though it were of no greater con-
sequence that an act of Parliament for the establishment of a cor-
poration of button-makcrs. Whatever low ideas he may entertain

of die Great Charter ... it is affirm'd by Lord Coke, to be de-
claratory of the principal grounds of the fundamental laws and lib-
erties of England. “It is called Cliarta Libertatum Regni, the

Charter ol the Liberties of the kingdom, upon great reason

because liheros jucit, it nutkes and preserves the people free.” . . .
Rut if it be declaratory of (lie principal grounds of tlic fundamental
laws and liberties of England, it cannot be altered in any of its
essential parts, without altering die constitution. . . . Vatcl tells
us plainly and without hesitation, that “the supreme legislative can-

34. Declaratory Act, 6 Ceo. 3, ¢. 12 (1700).
33. J. Oris, Tjic Rtctrrs or n Ul British Colonies Asserted and Proved 72-73

(1764).
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not change (he constitution." ... If then according to LoiJ o. c,
Magtin Charm is dcdatory of the principal grounds of the //: ..la-
menial laws and liberties of (lie people, and Vatu! is rigid in his
opinion, that the supreme legislative cannot change the constitu-
tion, | think it follows, whether Lord Coke has expressly asserted
it or not, that an act of parliament made against Magna Charta in
violation of its essential parts, is void.™
This statement of fundamental law later influenced the intellec-
tual foundation of judicial review in Ihe United Slates.

In order to sustain his claim of full and unrestricted sovereignty,
George 111 sent large standing armies to the colonics. America was
outraged. Tlic colonists drew their arguments from Whig political
theorists on both sides of the Atlantic who maintained that standing
armies in time of peace were tools of oppression, and that the security
of a free people was best preserved by a militia.

Tlic American colonists, who had always relied on their own
militia, hated and feared standing armies even more than their English
brethren. In quartering his redcoats in private homes, suspending
charters and laws, and eventually imposing martial law, George Il was
doing in America what he could not do in England. The royal preroga-
tive had virtually ended in England with the Revolution of 168S, but
the King was reviving it in America.

The Fairfax County Resolutions, drawn up under the leadership
of George Washington and passed on July 18, 1774, reflect the colonial
attitude in the year prior to the outbreak of war. Of particular interest
is the following paragraph:

Resolved, Thai it is our greatest wish and inclination, as well
as interest, to continue our connection with, and dependence upon,
the British Government; but though we arc its.subjects, we will use
every means which Heaven hath given us to prevent our becoming
its slaves.”
In October of the same year, the First Continental Congress

assembled and stated the position of the colonies in these resolutions:

Resolved, ... 1. That they arc cndlled to life, liberty, &
property, and they have never ceded to any sovereign power what-
ever, a right to dispose of either without their consent.

Resolved, ... 2. That our ancestors, who first settled these
colonies, were at the time of their emigration from the mother
country, entitled to all the rights, liberties, and immunities of free
and natural-born subjects, within the realm of England.

36. S. Adams, CandiJut Lettm (1772), in 2 Tne Whitings Ot' Samuul Adams

324-26 (H. Cushing ed. 1906).
37. Fairfa* Co. Resolutions, (1774) in A. E. D. Howard, Tut Road Fkom

Runnymedc: Macna Caata ano CoNsmvnoNAUSM in Amuaica 05 (196S).
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Resolved,. . .3. That by such emigration they by no means
forfeited, surrendered, or lost any of those rights, but that they
were, and their deccndnnts now arc, entitled to the exercise and
enjoyment of ail such of them, as their local and other circum-
stances enable them to exercise and enjoy.

Resolved, ... 4. That the foundation of English liberty,
and of all free government, is a right in the people to participate
in their legislative council: and as the English colonists arc not
represented, and from their local and other circumstances, cannot
properly be represented in the British parliament, they are entitled
to a free and exclusive power of legislation in their several pro-
vincial -legislatures, where their right of representation can alone be
preserved, in all eases of taxation and internal polity, subject
only to the negative of their sovereign, in such manner as has been
heretofore used and accustomed. . . .”~

After stating these general principles, the Congress listed specific rights
that had been violated by George 111, including the following:

Resolved, ... 9. That the keeping a Standing army In
these colonies, in times of peace, without the consent of the legis-
lature of that colony, in which such army is kept, is against law.\j
Tho colonists were asserting, in effect, that the restrictions on royal

power that had been won by Parliament in its long struggle against the
Stuart kings were binding against the sovereign, in favor of the colonial
legislates as well as Parliament. In order to make thsit claim good,

the colonists were forced to take up arms.

V. Popular Sovereignly and (he New Nation

America 8 long war in defense of the rights of Englishmen began
in 1775. Although many colonists still hoped for a reconciliation with
the mother country, it was necessary to set up state governments in
the interim. In Connecticut and Rhode Island, ail that was necessary
was to strike the King § name from the colonial charters, which con-
tinued to serve for many years as stale constitutions.

In other states, written constitutions were drawn up. They gen-
erally had these features: !) an assertion that political power derives
from the people; 2) provision for the organization of the government
with a three-fold separation of powers; 3) a powerful legislature with
authority to pass all laws not forbidden by the Constitution; and 4) a
specific bill of rights restricting governmental power in the same way
that the English Bill of Rights restricted the King. It is important to
emphasize tlut the concept of enumerated powers had not yet been

38. | Jouknals oe oill Cominuntal Conou=ss 1774-1789,'67-68 (Oci. H, 1774)
(W. C. Ford ed. 1904-1907).
39. W.at70.



developed, and Ihat *iglits oo'c.-. .dtcciv:-] ..
the nature of restrictions on power, not as individe... ."jvi*de.::i.4>

The Declaration of Independence substituted the sovereignty of
the people for that of the King, and appealed to the “Caws of Nature
and of Nature's God," but it did not proclaim a social or legal revolu-
tion. It listed the colonists "grievances, including the presence of stand-
ing armies, subordination of civil to military power, use of foreign mer-
cenary soldiers, quartering of troops, and the use of the royal preroga-
tive to suspend laws and charters. All of these legal actions re_idled
from reliance on standing armies in place of (h-F militia.

Although America repudiated the British King, it did not repu-
diate British law. The Constitution of Maryland, for example, declared:

That (he inhabitants of Maryland arc entitled to the common
law of England, and die trial by jury according to the course of
that law, and to die benefit of such of die English statutes as ex-
isted on the fourth day of July, seventeen hundred and seventy six,
and which, by experience, have been found applicable to their local
and other circumstances, and have been introduced, used aud

practiced by the courts of law or equity, ..

The War for Independence was fought by fourteen different mili-

tary organization—the Continental Army under Washington, and the
thirteen colonial militias. The debate over the relative merits of stand-

ingarmies and the militia continued even during the fighting. A
defender of standing armies, Washington wrote to the Continental Con-
gress in September of 1776 as follows:

To place any dependence upon Miiida, is, assuredly, resting
upon a broken staff. Men just dragged from the tender Scenes of
domesdck life; unaccustomed to the din of. Arms; totally unac-

40. I-'or example, ihe Vircinia bill of Rights, adopted Jcne 12, 1776, declared;
“That a well-regulated militia, composed of (he bod/ of the people, trained to arm*, ii
the: proper, natural, and safe defence of a free Stale; that standing armies, in lime of
peace, should be avoided, as dangerous to liberty; and that in all cases the military
should be under strict subordination to, and governed bydie civil power." Va. Const.,
bill of Rights..! 13 (1776) in 7 Constii in ions 3814.

. The comparable provision in Massachusetts was as follows; The people have a
right to keep and to bear arms for the common defence. And as. in time of peace, armies
are dangerous to liberty, they ought not to be maintained without die consent of the
legislature; and the military power shall always be held ill an exact subordination to the
civil authority, and be governed by it." Mass. Const.l Declaration of Rights, art. 17
(17XJ) in 3 CONsrnt/noNS 1SV2. (Considered in its contest, the meaning of the “right
to keep and bear arms” is clear. Tlic words “for the common defence™ makes ii obvious
that a collective right is intended. The people of Massachusetts did not want to risk a

second british occupation.)
41. Mo. Const., Declaration of Rights, art. 3 (1831), in 3 Constitutions 1713.
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quaintcd wiili every kind of military skill, which being followed by
a want of confidence in themselves, when opposed to Troops rcgu-
laxly train‘d, disciplined, and appointed, superior in knowledge and
superior in Arms, makes them timid, and ready to fly from their
.own shadows. . . .

The Jealousies of a standing Army, and the Evils to be appre-
hended from one, arc remote; and, in my judgment, situated and
circumstanced as we arc, not at all to be dreaded; but the conse-
quence of wanting one, according to my Ideas, formed from the
present view of things, is certain, and inevitable Ruin; for if 1 was
called upon to declare upon Oath, whether the Militia have been
most serviceable or hurtful upon the whole; | should subscribe to

the latter/ 1
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. We have had 13 states independent 11 years. There has
been one rebellion. That comes to one rebellion in a century

a half for each state. What country before ever existed a century
& a half wiihuut rebellion? & what country can preserve its liber-
ties if their rulers arc um warned from time to time that (heir people
preserve the spirit of resistance? Let them take- arms. The
remedy is set them right as to facts, pardon & paC|fy (hum
What signify a few lives lost in a century or two? ‘lhe tree of
liberty must be refreshed from time to time with the blood of
patriots & tyrants. It is natural manure. Our Convention has been
too much impressed by the insurrection of Massachusetts: and in
the spur of the moment they are setting up a kite to keep the hen-

rd in order.4*
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44. Debates of ihe Congress of the Confederation (June 2. 1783), in J Tite
Deiates in the Several State Conventions on the Adoption op tiif. Fedcjul
Constitution 93 (J. Elliot ed. 1836-1845) (hcteinafier cited as Statu Dcmaitsl.

45. Dkaitino tub Fcomal CoNsrmmoN: A Rearrangement op Madison's
Notes Giving CoNsrctnive Developments op Provisions in nir. Consttiutkin op
the United States 10 (A. Prescoil ed. 1941) (hereinafter ciled at Madison Rear-
tA\crui.

46. Letter from Thomas Jefferson lo William Slephen Smith, Nov. 13, J737, in 4
Die Works op Thomas Jefferson 362 (P. Ford ed. 1892*1899).
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. To raise and support Armies, but no Appropriation of Money
to thai Use shall be for a longer Term than two years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the
land and naval Forces;

To provide for calling forth the Militia to execute the Laws
of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the
Militia, nnd for goVcrning such Part of them as may be employed
in the Service of the United States, reserving to the States respec-
tively. the Appointment of the Officers, and the Authority of train-
ing the Militia accordlng to the discipline prescrlbed by Congress
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A standing military force, with an overgrown Executive will
not long be safe companions to liberty. The means of defence agst.
foreign danger, have been always the instruments of tyranny at
home. Among the Romans it was a standing maxim to excite a
war, whenever a revolt was apprehended. Throughout all Europe,
the armies kept up under the pretext of defending, have enslaved
the people. It is perhaps questionable, whether the best concerted
system of absolute power in Europe ed. maintain itself, in a situa-
tion, where no alarms of external danger c. tame the people to (he
domestic yoke. The insular situation or G. Britain was the princi-
pal cause of her being an exception to the general fate of Europe.
It has rendered less defence necessary, and admitted a kind of de-
fence Weh . not be used for the purpose of oppression.47

cﬁo l\f\esns(%hl revered on @&M&s o? th%JIDr %rgmc

nation

art’,abg‘ffrV

fe L I
ErS Were S tPe o ru 0 ut eéF

|
nite rilmlt—
&?ﬁg% enptFonn%"r%n?-l

I three tl

47. t'me Rncoaos ok Tilt FeutiuiL Convention op 1787, at 46J (M. Farraml ed.
1911).



mously Y%CCJC'[I motion. TI|c ud
year%)pr pnanon Imi atlon vveret
gl R
%ﬁg&sﬁzgg v %nt%;dﬁba? uni
\E. FiS astan N
gﬂpﬁd LA 0

daus&&

m%vi?ﬁ“ﬁ
lite oﬁere((i
S TE s

152

r

%ear

S andl

yrgéuw
fl ﬁ%%%&p'

?ﬁs“ﬂdu

Uh[ 0 Le suff uentsgpd uards
%%ver I|e mili |a WBS rmeh

s

! oot

anlzaﬁon

L]
Ine of

M

rt.E.

\.a

nveu N rmved ovvard resoluu n

vxar

peope

it

a%
' A

:

ool

%n%ah? a%wfr \i

ZZZZZZZ

Inal -r§J

ltala/\/l

rray

i

d 513-26.

Rty
T

IMeN
xﬂésf With equal de %’?@f
e coniict

O centr IZ

%ﬂ%

i

fOr |

orge(ﬁme r* il opponents 0 the m|I|t|a

el
ﬁ%@’ﬁ

exs}ence SGSE

tOO dl
Mine-




153

Magison rose mmed|ately and ansiered Gerry in these worgs;
As 15 that of . disunion of ﬂ%%tes, £

MRS %u (0.Te oy
e

T;&c?g%d%% %erﬁughad loo W?'MBS%?
m"'a%e'” o} tsn% |s a&%‘i‘!%%%

D¢

rtles o
t|o 3
setnn r8|sﬁ{3nour e marko ISt nct|on on r]nary of Citi-

zens, Wes reject
er%dedt Oonventlons (ebate, overt rel ve menits and

d|ffgjlt|es 0 W Teo ¢ newﬁ% artr|1(|) |n 'aprepar R CE0dC e Sy

newform of government

VI. The Ratification Controversy anti the Bill of Rights
Tlic newCons ftution vies Signed on TJ temher 17, 1787 and

oontest er |ts catlon - TIiC controver: can
hrou nt nevUE 0\% nlltentV\eS m?ngmidmm
a\|| c ro|| g fe rﬁﬁzﬁgaoers e Ant|

e&@?‘m o -

ur%#umlccraga% ner?*szwegm*@

tution |c u to ent he|
ov S, Oest thesiat
vrlvet cr anstrocr c or nm

fr 1|g[al StS often Faémé%ﬁ's? e%st [ retanons oz@@a gopstnu
|08 ' |t|dpﬂ1A%r%ier t0 femd C‘%ﬁ\%
f

t|on Onfit %ISCWHE tpgsrﬁ{ﬁﬁal% COﬂVE IﬂE)ata

oppresa

52. Id. it 52<.
53. U. at 525.




no dt;ad“wgfgeywbe s,
cnd(%m @,é?ﬁ paicnss.” H|s ent tylsu
In ; tuthJr a the Un|ver5|ty Pénnsﬂvanla His comments a o
nahuﬁé‘%a’%%

i MW%@W% iy

0d
tyrant’ e
el
u&'o% r | rnOI |'§6°" It Aall r%
TaTof Ames 8 | .Sffjven ;'[hféh
has o, sunerior. but,Cot and the laws.. S VA Wil
S Stpevir. L e ca. &Iﬂ'ﬂ,“[lf%ﬁr :
% | MICES G VAR III i :
‘ KA ﬁ%c@%pwwo ;

améynws writer, Br usMagJeded, to history as proof

thatst amies In peacetine k
].'I(i;lnlg .2 _m.} Vi % et 41@
:'th{'flﬁ gt e

—

. . _ 3---
LA | fm’ﬁ
2 ah/ 8%“ SVt T oty I
ﬁl%n}“% f 5 e ’WE% |

IS QLIS carey.” . g In all proabily tenmineted

ed” acte oo, 4 ”é%e'ke s%é%ﬁﬁ% e it

aies
i90 E’_ :
% o

54. Thitadelphicnsiv LY, Independent Gazetteer (I'hila.), Feb. 7, 173S.
55. 'Brutus’ Letter, N. Y. Journal, Jan. 24, 17SS.




156

¥86 HAStl . NUb CUNallTUIITUNAL. LAW A VA B I Vv

invasion -from foreign powers that our brave militia would not be
able immediately to repel?1*

Some writers, such as “Centind,””feared that national control over
the militia would transform that bulwark of democracy into a tool of

oppression:

This section will subject the citizens of these states to the must
arbitrary military discipline: even death may he inflicted on the
disobedient; in the character of militia, you may be dragged from
your families and homes to any part of the continent and for any
length of time, at the discretion of the future Congress; and as
militia you may be" made the unwilling instruments of oppression,
under the direction of government; there is no exemption u|>nn
account of conscientious scruples of bearing arm;, 110equivalent to
be received in lieu of personal services. The militia of Penn-
sylvania may be marched to Georgia or New Hampshire, however
incompatible with their interests or consciences; in short, (hey may
be made as mere machines as Prussian soldiers.41

Other Antifcderalist propagandists believed that the true motive
for assertion of national control over the militia was not to use it, but

to destroy it, and thus eliminate any opposition to the new standing
army. The Bostonian who used the pseudonym "John Dc Witt””asked
these questions about the militia clauses;

Let us inquire why they have assumed t lis great power. Was
it lo strengthen tlic power which is now lodg.-d in your hands, and
relying upon you and you solely for aid and support to the civil
power in the cxccu’ion of all the laws of the new Congress? Is
this probable? Docs the complexion of this new plan countenance
such a supposition? When they unpreccdcntly claim the power of
raising ami supporting armies, do they tell you for what purpt .es
they arc to be raised? Ilow they arc to be employed? How many
they are to consist of, and where stationed? Is this |xnvcr fettered
with any one of those restrictions, which will show they depend
upon the miiiliu, anti not upon this infernal engine of oppression
to execute their civil laws? The nature of the demand in itself con-
tradicts such a supposition, anil forces you to believe that it is for
none of tficsc causes—but rather for the purpose of consolidating
and finally destroying your strength, as your respective govern-
ments are lo he destroyed. They well know the impolicy of put-
ting or keeping arms in the hands of a nervous people, at a distance
from the seat of a government, upon whom they mean to exercise
Ihe powers granted in that government.

It is asserted b> ..t most respectable writers upon govern-
ment, (Itat a well regulated ndlitia, composed of the yeomanry of
the country, have ever been jnsidored as the bulwark of a free
people. Tyrants have never placed any confidence on a militia
composed of freemen.4*

56. *A Democratic Federalist* Letter, Pa. Packet (Phila.), Oct 2}. 1787.
57. 'Cenlinel* LeIIer, Independent Gazetteer (Pliila.), Nov. §. 1787.
58. 'John De Witt* letter, Am. lierald (Boston), De. 3, 1787.
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Should one fifth, or one elghth part of (lie men capable of
bearing arms, be made a select militia, ns has been proposed, and
those the young and ardent part of. the community, possessed of
but little or no property, and all the others put ulkui a plan (hat
will render them of no importance, the former will answer all (lie
purposes of any army, while the latter will be defenceless.1t
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. Engines of power arc supplied by the standing Army—
unlimited as to number or its duration, in addition to this Govern-
ment lias (lie entire Command of the Militia, and may call the
whole Militia of any State into Action, a power, which it was vainly
urged ought never to exceed a certain proportion. By organizing
the Militia Congress have taken the whole power from the State
Governments; and by neglecting to do it and cncrcasing the Stand-
ing Army, their power will increase by those very means that will
be adopted and urgedasaneasetothe People/'0
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