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D av id  T. H a r d y  re c e iv e d  h is  B a c h e lo r  o f  A r ts  d e g re e  f ro m  th e  
U n iv e r s i ty  o f  A r iz o n a  w h e re  h e  g r a d u a te d  c u m  la u d e  in  1972. H e  
re c e iv e d  h is  J u r i s  D o c to ra te  f ro m  th e  U n iv e r s i ty  o f  A riz o n a  C ollege  
o f  L a w  in  1975. H e  g r a d u a te d  m a g n a  c u m  la u d e  a n d  se rv e d  as 
A sso c ia te  E d i to r  o f  t h e  A riz o n a  L aw  R e v ie w  fro m  1974 to  1975. M r. 
H a r d y  is  a  m e m b e r  o f  th e  B a r  o f  th e  S u p re m e  C o u r t  o f  th e  U n ite d  
S ta te s ,  th e  F o u r th  a n d  N in th  C ir c u i t  U .S . C o u r ts  o f  A p p e a ls , a n d  
th e  A r iz o n a  S u p re m e  C o u rt, a n d  is a  p a r tn e r  in  th e  la w  f irm  o f 
S a n d o  a n d  H a rd y , T u cso n , A riz o n a . H e  se rv e s  o n  th e  L e g a l A d v iso ­
r y  B o a rd  o f  th e  S eco n d  A m e n d m e n t F o u n d a t io n , is  a  m e m b e r  c. ' 
t h e  A m e r ic a n  C iv il L ib e r tie s  U n io n  a n d  th e  N a t io n a l  R ifle  Asso*. • 
a tio n .

M r. H a r d y  h a s  w r i t te n  e x te n s iv e ly  in  th e  a r e a  o f  la w  a n d  f ire ­
a rm s  re g u la t io n . H e  is  th e  c o -a u th o r  o f  a  le n g th y  a r t ic le  t i t le d : “ O f 
A rm s  a n d  th e  L a w ,” 51 C h ic a g o -K e n t L a w  R ev iew  62 (1974), a u th o r  
o f  " F ir e a r m s  O w n e rs h ip  a n d  R e g u la t io n ,” 20 W m . & M a ry  L. R ev . 
235 (1978) a n d  “ G u n  L aw s a n d  G u n  C o lle c to rs ,” 85 C ase  & C o m m e n t 
3 ( J a n .-F e b .  1978). H e  w o u ld  l ik e  to  ack n o w le d g e , w ith  g ra t i tu d e ,  th e  
a s s is ta n c e  o f  B ob D o w lu t, F r a n c e s  A v e rly , a n d  B a r b a r a  G o ld m a n  in  
p r e p a r a t io n  o f  th is  re p o r t .

B i o g r a p h i c  S k e t c h
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T h e  F o u r t e e n t h  Am e n d m e n t  a n d  t h e  R ig h t  T o r e p  a n d  
B e a r  A r m s : T h e  In t e n t  o p  t h e  p ra m er s

By Stephen P. Halbrook'
A well regulated militia being necessary to the security of a free state, 

the right of the people to keep and bear arms shall not be infringed. —U.S. 
Const, amend. CL

. . .  No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of United States: nor shall any state 
deprive any person of life, liberty, or property, without due -process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
lawa. —U.S. Const, amend. XTV, § 1.

I f  A fr ic a n  A m e r ic a n s  w e re  c it iz e n s , o b se rv e d  C h ie f  J u s t i c e  T a n e y  
in  D r e d  S c o t t  v. S a n d fo r d , [  1] " i t  w o u ld  g iv e  to  p e rso n s  o f  th e  n e g ro  
r a c e  . . . th e  fu ll l ib e r ty  o f  sp e e c h  . . .; to  h o ld  p u b lic  m e e tin g s  
u p o n  p o litic a l a f fa ir s , a n d  to  k e e p  a n d  c a r r y  a rm s  w h e re v e r  th e y  
w e n t.’ [2] I f  th is  in te r p r e ta t io n  ig n o re s  t h a t  A r tic le s  I  a n d  13 o f  th e  
B ill o f  R ig h ts  d e s ig n a te  th e  r e s p e c tiv e  f re e d o m s  g u a r a n te e d  th e r e in  
to  “ th e  p eo p le” a n d  n o t  s im p ly  th e  c i t iz e n s  (m u c h  le ss  a  s e le c t  
g ro u p  o f  o ra to r s  o r  m ili t ia ) , c o n c ra r iw is e  D re d  S c o tt  fo llo w ed  a n t e ­
b e llu m  ju d ic ia l  th o u g h t  in  re c o g n iz in g  k e e p in g  a n d  b e a r in g  a r m s  a s  
a n  in d iv id u a l  r ig h t[3 ]  p ro te c te d  f ro m  b o th  fe d e ra l a n d  s t a t e  in ­
f r in g e m e n t .^ ]  T h e  e x c e p tio n  to  th is  i n te r p r e ta t io n  w e re  c a se s  h o ld ­
in g  t h a t  th e  S e c o n d  A m e n d m e n t  o n ly  p ro te c te d  citizens{5] f ro m  
fe d e ra l, n o t  s ta te , [6] in i f in g e m e n t  o f  th e  r ig h t  to  k e e p  a n d  b e a r  
a rm s , to  p ro v id e  ju d ic ia l  a p p ro v a l  o f  law s  d is a rm in g  b la c k  f r e e m e n  
a n d  s lav es .

S in c e  th e  F o u r te e n th  A m e n d m e n t  w as  m e a n t  to  o v e r ru le  D re d  
S c o tt  b y  e x te n d in g  in d iv id u a l  c o n s t i tu t io n a l  r ig h ts  to  a la c k  A m e r i­
c a n s  a n d  by  p ro v id in g  p ro te c tio n  th e r e o f  a g a in s t  s t a t e  in f r in g e ­
m e n t ,[7] th e  q u e s t io n  a r is e s  w h e th e r  th e  f r a m e r s  o f  A m e n d m e n t  
XTV a n d  re la te d  e n fo rc e m e n t  le g is la t io n  re c o g n iz e d  k e e p in g  a n d  
b e a r in g  a rm s  a s  in d iv id u a l  r ig h t  o n  w h ic h  no  s t a t e  c o u ld  in f r in g e . 
T h e  co' ,T es3 icna l in te n t  in  r e s p e c t  to  th e  F o u r te e n th  A m e n d m e n t  
is r e v e a le d  in  th e  d e b a te s  o v e r  b o th  A m e n d m e n ts  X H I a n d  XTV as  
w e ll a s  th e  C iv il R ig h ts  A c t o f  1866, th e  A n ti-K K K  A c t o f  1871, a n d  
th e  C iv il R ig h ts  A c t o f  1875. G iv e n  th e  u n a n im i ty  o f  o p in io n  co n ­
c e rn in g  s ta te  r e g u la t io n  o f  p r iv a te ly  h e ld  a rm s  b y  th e  le g is la to rs  
w h o  f ra m e d  th e  F o u r te e n th  A m e n d m e n t  a n d  i ts  e n fo rc e m e n t  leg is­
la tio n , i t  is s u r p r is in g  t h a t  ju d ic ia l  o p in io n s  a n d  s c h o la r ly  a r t ic le s  
fa il to  a n a ly z e  th e  R e c o n s tru c tio n  d eb a tes .(8 ]

A. ARMS AND SLAVERY

H a v in g  w on th e i r  n a t io n a l  in d e p e n d e n c e  fro m  E n g la n d  th r o u g h  
a rm e d  s tru g g le , p o s t-R e v o lu tio n a ry  W a r  A m e r ic a n s  w e re  a c u te iy
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a w a re  t h a t  t h e  sw o rd  a n d  so v e re ig n ty  go h a n d  in  h a n d , a n d  t h a t  
th e  f i r e a r m s  te c h n o lo g y  u s h e re d  in  a  n e w  ep o c h  in  th e  h u m a n  
s tru g g le  fo r fre e d o m . F u r th e r m o r e ,  b o th  p ro p o n e n ts  a n d  o p p o n e n ts  
o f  s la v e ry  w e re  c o g n iz a n t  t h a t  a n  a rm e d  b la c k  p o p u la t io n  m e a n t  
th e  a b o lit io n  o f  s la v e iy , a l th o u g h  p la n ta t io n  s la v e s  w e re  o f te n  
t r u s te d  w ith  a rm s  fo r  h u n tin g .[9 ]  T h is  so c io lo g ica l fa c t  e x p la in e d  
n o t o n ly  th e  le g a l d is a rm in g  o f  b la c k s  b u t  a lso  th e  ad v o cacy  o f  a  
w e a p o n s  c u l tu r e  b y  a b o lit io n is ts . H a v in g  e m p lo y e d  tn e  in s t r u m e n ts  
fo r s e l f - d e ^ n s e  a g a in s t  h is  p ro -s la v e ry  a t ta c k e r s ,  a b o li t io n is t  in d  
R e p u b lic a n  P a r ty  fo u n d e r  C a ss iu s  M a rc e ll  u s  C lay  w ro te  t l ia t  th e  
p is to l a n d  th e  B ow ie  I tn ife ’ a r e  to  u s  a s  s a c re d  a s  th e  g ow n  a n d  th e  
p u lp i t .” [10] A n d  i t  w a s  J o h n  B ro w n  w h o  a rg u e d  t h a t  ‘‘th e  p ra c tic e  
o f  c a r ry in g  a r m s  w o u ld  b e  a  good o n e  fo r  th e  co lo red  p eo p le  to  
a d o p t, a s  i t  w o u ld  g iv e  th e m  a  s e n se  o f  t h e i r  m a n h o o d . ” [11]

T h e  p ra c t ic a l  n e c e s s it ie s  o f  th e  lo ng , b lo o d y  C iv il W a r , d e m a n d ­
in g  e v e ry  h u m a n  re s o u rc e , led  to  t h e  a r m in g  o f  b la c k s  a s  so ld ie rs . 
TTnile o r ig in a l ly  th e y  c o n s id e re d  i t  a  “ w h ite  m a n 's  w a r ,"  N o r th e r n  
a u th o r i t ie s  b y  1863 w e re  o rg a n iz in g  b la c k  r e g im e n ts  on  a  w id e  
fc a le . A t  th e  s a m e  t im e , b la c k  c iv il ia n s  w e re  fo rced  to  a rm  th e m ­
se lv es  p r iv a te ly  a g a in s t  m o b  v io len ce . D u r in g  th e  a n t i - d r a f t  r io ts  in  
N e w  Y o rk , a c c o rd in g  to  a  N e g ro  n e w s p a p e r  o f  th e  tim&, “T h e  
co lo red  m e n  w h o  h a d  m a n h o o d  in  th e m  a r m e d  th e m se lv e s , a n d  
th r e w  o u t  t h e i r  p ic k e ts  e v e ry  d a y  a n d  n ig h t ,  d e te rm in e d  to  d ie  
d e fe n d in g  t h e i r  h o m es. . . . M o s t o f  th e  c o lo red  m e n  in  B i-ooklyn 
w ho  re m a in e d  in  th e  c i ty  w e re  a rm e d  d a ily  fo r  se lf-d e fe n se .” [12] 

T o w a rd  th e  e n d  o f th e  w a r  S o u th e r n e r s  b e g a n  to  s u p p o r t  th e  
a rm in g  a n d  f re e in g  o f  s la v e s  w ill in g  to  f ig h t  th e  in v a d e rs , a n d  th e  
V irg in ia  le g is la tu re ,  on  p a s s in g  a  b il l  p ro v id in g  fo r  th e  u se  o f  b la c k  
so ld ie rs , r e p e a le d  i ts  la w s  a g a in s t  t h e  b e a r in g  o f  a rm s  by  
b la c k s .[ l3 ]  O n e  o p p o n e n t  o f  th e s e  m e a s u re s  d e c la re d : “ W h a t  w ou ld  
be th e  c h a r a c te r  o f  th e  r e tu r n e d  n e g ro  so ld ie rs , m a d e  fa m il ia r  w ith  
th e  u se  o f  f ire -a rm s , a n d  t a u g h t  b y  u s , t h a t  fre e d o m  w a s  w o r th  
f ig h tin g  fo r? ” [14] B e in g  e v id e n t  t h a t  s la v e s  p lu s  g u n s  e q u a le d  a b o li­
tio n , th e  re b e ls  w e re  d iv id e d  b e tw e e n  th o s e  w h o  v a lu e d  n a tio n h o o d  
to  s la v e ry  a n d  th o s e  w h o  p re f e r r e d  a  r e s to r e d  u n io n  w h ic h  m ig h t  
n o t  d e s tro y  th e  s e rv ile  c o n d itio n  o f  b la c k  la b o r .

A s th e  m o v e m e n t b e g a n  b e fo re  th e  e n d  o f  th e  w a r  fo r  th e  com ­
p le te  a b o li t io n  o f s la v e ry  v ia  th e  T h i r t e e n th  A m e n d m e n t, m e m b e rs  
o f th e  U .S . C in g re s s  re c o g n iz e d  th e  k e y  ro le  t h a t  th e  b e a r in g  o f 
a rm s  w a s  a l r e a d y  p la y in g  in  th e  f r e e in g  o f  th e  s la v e s . In  d e b a te  
o v e r th e  p ro p o se d  A m e n d m e n t,  R ep . G eo rg e  A . Y e a m a n  (U n io n is t, 
K y J  c o n te n d e d  t h a t  w h o e v e r  w on  th e  w a r , th e  a b o lit io n  o f s la v e ry  
w as in e v i ta b le  d u e  to  th e  a r  n in g  o f  b la c k s :

L e t p ro c la m a tio n s  be w ith d ra w n , le t  s t a tm  ;s be  re ­
p e a le d , le t  o u r  a rm ie s  be  d e fe a te d , l e t  th e  S o u tn  a c h ie v e  
i ts  in d e p e n d e n c e , y e t  co m e  o u t  o f  th e  w a r  . . . w ith  a n  
a r m y  o f s la v e s  m a d e  f re e m e n  fo r  t h e i r  se rv ic e , w h o  h a v e  
b e e n  c o n tra c te d  w ith , b e e n  a rm e d  a n d  d r il le d , a n d  h a v e  
se e n  th e  fo rce  o f  c o m b in a tio n . T h e i r  p e rs o n a l s ta tu s  is 
e n h a n c e d . . . T h e y  w ill n o t  be  r e tu r n e d  to  s lavery .[15 ]

A t th e  s a m e  tim e , ir  e m b e rs  o f  th e  s la v o c ra c y  w e re  p la n n in g  to  
d is a rm  th e  fre e d m e n . A rg u in g  fo r sp e e d y  a d o p tio n  o f  th e  T h i r ­
te e n th  A m e n d m e n t, R ep . W illia m  D. K e lle y  (R., P e n n J  e x p re sse d
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sh o c k  a t  th e  w o rd s  o f  a n  a n ti- s e c e s s io n is t  p l a n t e r  in  M iss is s ip p i 
w h o  e x p e c te d  th e  u n io n  to  r e s to re  s la v e ry . K e lle y  c ite d  a  l e t t e r  
fro m  a  U .S . b r ig a d ie r  g e n e ra l  w h o  w ro te : “ ‘W h a t , ’ s a id  I, ‘th e s e  
m e n  w h o  h a v e  h a d  a r m s  in  t h e i r  h a n d s ? ’ ‘Y e s ,’ h e  s a id , ‘w e s h o u ld  
ta k e  th e  a rm s  a w a y  fro m  th e m , r *  c o u rs e .’ "[16]

T h e  n o r th e r n  g o v e rn m e n t  w o n  th e  w a r  o n ly  b e c a u s e  o f  one 
a r m in g  o f  th e  s la v e s , a c c o rd in g  to  S e n . C h a r le s  S u m n e r  (R ., M ass.), 
w h o  a rg u e d  t h a t  n e c e s s ity  d e m a n d e d  “ f i r s t ,  t n a t  th e  s la v e s  s h o u ld  
be  d e c la re d  free ; a n d  seco n d ly , t h a t  m u s k e ts  s h o u ld  b e  p u t  in to  
t h e i r  h a n d s  fo r  th e  c o m m o n  d e fe n se . . . . W i th o u t  e m a n c ip a t io n , 
fo llow ed  b y  th e  a r m in g  o f  th e  s la v e s , r e b e l  s la v e r y  w o u ld  n o t  h a v e  
b e e n  o v e rco m e . "[17]

• i
B . TH E  C IV IL  R IG H TS  ACT OF 1 8 6 fiT

A f te r  th e  w a r  w as  c o n c lu d e d , th e  s la v e  co d es, w h ic h  l im ite d  
access  o f  b la c k s  to  la n d , to  a rm s , a n d  to  t h e  c o u r ts ,  b e g a n  to  
r e a p p e a r  in  th e  fo rm  o f  th e  b la c k  c o d es ,[18] a n d  U n i te d  S ta te s  
le g is la to rs  tu r n e d  th e i r  a t t e n t io n  to  th e  p ro te c t io n  o f  th e  f re e d m e n . 
In  s u p p o r t  o f  S e n a te  B ill N o. 9, w h ic h  d e c la r e d  a s  v o id  a l l  la w s  in  
th e  re b e l s ta te s  w h ic h  re c o g n iz e d  in e q u a l i ty  o f  r ig h ts  b a s e d  on  
race , S en . H e n r y  W ilso n  (R., M ass .)  e x p la in e d  in  p a r t :  “ I n  M iss is ­
s ip p i re b e l S ta te  fo rces, m e n  w h o  w e re  in  th e  r e b e l  a rm ie s ,  a r e  
t r a v e r s in g  th e  S ta te ,  v is i t in g  th e  f r e e d m e n  d is a r m in g  th e m , p e rp e ­
t r a t in g  m u rd e r s  a n d  o u tr a g e s  o n  th e m . . . ."[19]

W h e n  C o n g ress  to o k  u p  S e n a te  B ill N o . 61, w h ic h  b e c a m e  th e  
C iv il R ig h ts  A c t o f  1866,[20] S e n . L y m a n  T r u m b u l l  (R ., 111.), C h a ir ­
m a n  o f  th e  S e n a te  J u d ic ia r y  C o m m itte e , in d ic a te d  t h a t  th e  b ill w as 
in te n d e d  to  p ro h ib i t  in e q u a l i t ie s  e m b o d ie d  in  t h e .b l a c k  codes, in ­
c lu d in g  th o se  p ro v is io n s  w h ic h  “ p r o h ib i t  a n y  n e g ro  o r  m u la t to  
f ro m  h a v in g  f ire -a rm s . "[21] I n  a b o l is h in g  th e  b a d g e s  o f  s la v e ry , th e  
b ill  w o u ld  e n fo rc e  f u n d a m e n ta l  r ig h ts  a g a in s t  r a c ia l  d is c r im in a t io n  
in  re s p e c t  to  c iv il r ig h ts ,  th e  r ig h ts  to  c o n t r a c t ,  s u e  a n d  e n g a g e  in  
c o m m e rc e , a n d  e q u a l c r im in a l  p e n a l i t ie s .  S e n . W ill ia m  S a u ls b u r^  
(D., D el.) ad d ed : “ In  m y  S ta te  fo r  m a n y  y e a r s ,  .a n d  I p r e s u m e  th e r e  
a re  s im i la r  la w s  in  m o st o f  th e  s o u th e r n  S ta te s ,  th e r e  h a s  e x is te d  a  
law  o f  th e  S ta te  b a se d  u p o n  a n d  fo u n d e d  in  i ts  p o lice  p o w er, w h ic h  
d e c la re s  t h a t  f re e  n e g ro e s  s h a l l  n o t  h a v e  th e  p o sse ss io n  o f  f i r e a rm s  
o r  a m m u n it io n . T h is  b il l  p ro p o se s  to  t a k e  a w a y  f ro m  th e  S ta te s  
th is  p o lice  pow er. . . .” T h e  D e la w a re  D e m o c ra t  o p p o se d  th e  b ill  o n  
th is  b a s is , a n t ic ip a t in g  a  t im e  w h e n  “ a  n u m e r o u s  b o d y  o f  d a n g e r ­
o u s  p e rso n s  b e lo n g in g  to  a n y  d is t in c t  r a c e "  e n d a n g e r e d  th e  s ta te ,  
fo r “ th e  S ta te  s h a l l  n o t h a v e  th e  p o w e r to  d is a r m  th e m  w ith o u t  
d is a rm in g  th e  w h o le  p o p u la tio n ." [2 2 ]  T h u s , th e  b ill  w o u ld  h a v e  
p ro h ib ite d  le g is la tiv e  s c h e m e s  w h ic h  in  e f fe c t d is a rm e d  b la c k s  b u t  
n o t  w h ite s . S till , s u p p o r te r s  o f  th e  b i l l  w e re  so o n  to  c o n te n d  t h a t  
a rm s  b e a t  m g  w as  a  b a s ic  r ig h t  o f  c i t iz e n s h ip  o r  p e rso n h o o d .

In  th e  m e a n tim e , th e  le g is la to r s  tu r n e d  t h e i r  a t t e n t io n  to  th e  
F re e d m e n ’s B u re a u  B ill. R ep . T h o rn a s  D. E lo i t  (R „ M ass.) a t ta c k e d  
a n  O p e lo u sas , L o u is ia n a  o rd in a n c e  w h ic h  d e p r iv e d  b la c k s  o f  v a r ­
ious c iv il r ig h ts , in c lu d in g  th e  fo llo w in g  p ro v is io n : “ N o  f re e d m a n  
w ho is n o t in  th e  m i l i ta r y  s e rv ic e  s h a l l  be  a llo w e d  to  c a r r y  f ire ­
a rm s , o r  a n y  k in d  o f w e a p o n s , w i th in  th e  l im its  o f  th e  to w n  o f 
O p e lo u sa s  w iu io u t  th e  sp e c ia l p e rm is s io n  o f  h is  e m p lo y e r  . . . a n d
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a p p ro v e d  by  th e  m a y o r  o r  p re s id e n t  o f  th e  b o a rd  o f  p o lice . ” [23] A n d  
R ep . J o s ia h  B. G r ii in e ll  (R., Iow a) c o m p la in e d : “ A  w h ite  m a n  in  
K e n tu c k y  m a y  k e e p  a  g u n ; i f  a  b la c k  m a n  b u y s  a  g u n  h e  fo rfe its  i t  
a n d  p a y s  a  f in e  o f  fiv e  d o lla rs , i f  p re s u m in g  to  k e e p  in  h is  p  sses- 
s io n  a  m u 3 k e t w h ic h  h e  h a s  c a r r ie d  th ro u g h  th e  w a r . ” [24] Y e t th e  
r ig h t  o f  b la c k s  to  h a v e  a r m s  e x is te d  p a r t ly  a s  se lf-d e fe n se  a g a in s t  
th e  s t a t e  m i l i t i a  i ts e lf , w h ic h  im p lie d  t h a t  m i l i t ia  n e e d s  w e re  n o t  
th e  o n ly  c o n s t i tu t io n a l  b a se s  fo r  th e  r ig h t  to  b e a r  a rm s . S en . T r u m ­
b u ll  c ite d  a  r e p o r t  f ro m  V ic k sb u rg , M iss is s ip p i w h ic h  s ta te d : 
“ N e a r ly  a l l  t h e  d is s a t is fa c t io n  t h a t  n o w  e x is ts  a m o n g  th e  fre e d m e n  
is c a u s e d  b y  th e  a b u s iv e  c o n d u c t o f  th is  m il i t ia .  ” [25] R a th e r  th a n  
r e s to re  o rd e r ,  t h e  m il i t ia  w o u ld  ty p ic a l ly  “h a n g  so m e  f re e d m a n  o r 
s e a rc h  n e g ro  h o u s e s  fo r  a rm s . ” [26] A s d e b a te  r e tu r n e d  to  t h e  C iv il 
R ig h ts  B ill, R ep . H e n r y  J .  R a y m o r  1 (R., N .Y .) e x p la in e d  o f  th e  
r ig h ts  o f  c it iz e n s h ip : " M a k e  th e  c o lo red  m a n  a  c it iz e n  o f  t h e  U n ite d  
S ta te s  a n d  h e  h a s  e v e ry  r i g h t  w h ic h  you  o r  I  h a v e  a s  c i t iz e n s  o f  th e  
U n ite d  S ta te s  u n d e r  th e  la w s  a n d  C o n s t i tu t io n  o f  t h e  U n ite d  
S ta te s .  . . .  H e  h a s  a  d e f in e d  s ta tu s ;  h e  h a s  a  c o u n tr y  a n d  a  h o m e ; 
a  r ig h t  to  d e fe n d  h im s e lf  a n d  h is  w ife  a n d  c h ild re n ;  a  r i g h t  to  b e a r  
a rm s  . . . .” [27] R ep . R o sw ell H a r t  (R., N .Y .) f u r t h e r  s ta te s :  "T h e  
C o n s t i tu t io n  c le a r ly  d e sc r ib e s  t h a t  to  b e  a  r e p u b l ic a n  fo rm  o f gov­
e r n m e n t  fo r  w h ic h  i t  w a s  e x p re s s ly  f ra m e d . A  g o v e rn m e n t  ;  . . 
w h e re  'n o  la w  s h a l l  b e  m a d e  p ro h ib i t in g  a  f re e  e x e rc is e  o f  r e lig io n ;’ 
w h e re  ‘t h e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be  
in f r in g e d ;’ . . . .” [28] H e  c o n c lu d e d  t h a t  i t  w a s  th e  d u ty  o f  th e  
U n ite d  S ta te s  to  g u a r a n te e  t h a t  th e  s ta te s  h a v e  s u c h  a  fo rm  o f 
g o v e m m e n t.[2 9 ]

R ep . S id n e y  C la rk e  (R., K a n s a s )  r e f e r r e d  to  a n  1866 A la b a m a  la w  
p ro v id in g : “T h a t  i t  s h a l l  n o t  be  la w fu l fo r a n y  f re e d m a n , m u la t to ,  
o r  f re e  p e rs o n  o f  c o lo r  in  th is  S ta te ,  to  o w n  f i r e a rm s , o r  c a r r y  a b o u t  
h is  p e rs o n  a  p is to l o r  o th e r  d e a d ly  w eap o n . ” [30] T h is  s a m e  s t a tu te  
m a d e  i t  u n la w fu l  “ to  se ll, g iv e , o r  le n d  f ire -a rm s  to  a m m u n i t io n  o f  
a n y  d e s c r ip t io n  w h a te v e r ,  to  a n y  f re e d m a n , f re e  n e g ro , o r  m u la t to .
. . .” [31] C la rk e  a lso  a t ta c k e d  M iss iss ip p i, “w h o se  re b e l  m il i t ia ,  
u p o n  th e  s e iz u re  o f  t h e  a r m s  o f b la c k  U n io n  S o ld ie rs , a p p r o p r ia te d  
th e  s a m e  to  t h e i r  o w n  u s e .” [32]

S ir , I  f in d  in  t h e  C o n s t i tu t io n  o f  th e  U n i te d  S ta te s  a n  
a r t ic le  w h ich  d e c la re s  t h a t  “ th e  r ig h t  o f  th e  p e o p le  to  k e e p  
a n d  b e a r  a r m s  s h a l l  n o t  b e  in f r in g e d .” F o r  m y se lf , I s h a ll  
in s is t  t h a t  th e  r e c o n s t ru c te d  re b e ls  o f  M iss is s ip p i re s p e c t  
th e  C o n s t i tu t io n  in  t h e i r  loca l lawt. . . .  .[33]

E m o tio n a lly  r e f e r r in g  to  th e  d is a rm in g  o f b la c k  so ld ie rs , C la rk e  
add ed :

N e a r ly  e v e ry  w h ite  m a n  in  t h a t  S ta te  t h a t  co u ld  b e a r  
a r m s  w a s  in  th e  re b e l r a n k s .  N e a r ly  a ll o f  t h e i r  ab le - 
b o d ied  co lo red  m e n  w h o  co u ld  re a c h  o u r  l in e s  e n l is te d  
u n d e r  th e  o ld  flag . M a n y  o f th e s e  b ra v e  d e fe n d e rs  o f  th e  
n a t io n  p a id  fo r th e  a rm s  w ith  w h ic h  th e y  w e n t  to  
b a t t le .  . . . T h e  “ r e c o n s tru c te d ” S ta te  a u th o r i t i e s  o f  M is­
s is s ip p i w e re  a llo w e d  to  rob  a n d  d is a rm  o u r  v e te r a n  so l­
d ie r s  . . . .[34]
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In  s u m , C la rk e  p re s u p p o s e d  a  c o n s t i tu t io n a l  r ig h t  to  k e e p  p r iv a te ly  
h e ld  a r m s  fo r  p ro te c t io n  a g a in s t  o p p re s s iv e  s t a t e  m il i t ia .

C. TH E  FO URTEEN TH  A M EN DM EN T
T h e  n e e d  fo r  a  m o re  so lid  fo u n d a tio n  fo r  th e  p ro te c tio n  o f  f re e d ­

m e n  a s  w e ll a s  w h ite  c it iz e n s  w as  reco g n ized , a n d  th e  r e s u l t  w a s  a  
s ig n if ic a n t  n e w  p ro p o s a l— th e  F o u r te e n th  A m e n d m e n t. A  c h ie f  ex ­
p o n e n t  o f  th e  a m e n d m e n t ,  S e n . J a c o b  M . H o w a rd  (R., M ich .), re ­
f e r r e d  to  “ th e  p e r s o n a l  r ig h ts  g u a r a n te e d  a n d  s e c u re d  b y  th e  f i r s t  
e ig h t  a m e n d m e n ts  o f  th e  C o n s ti tu t io n ;  s u c h  a s  fre e d o m  o f  sp e e c h  
a n d  o f  th e  p re ss ; . . . t h e  r ig h t  to  k e e p  a n d  to  b e a r  a rm s . . . .” [35] 
A d o p tio n  o f  th e  F o u r te e n th  A m e n d m e n t  w as  n e c e s s a ry  b e c a u s e  
p r e s e n t ly  th e s e  r ig h ts  w e re  n o t  g u a r a n te e d  a g a in s t  s t a t e  le g is la ­
t io n . ‘T h e  g r e a t  o b je c t o f  th e  f i r s t  s e c tio n  o f  th is  a m e n d m e ’f f  is, 
th e re fo re ,  to  r e s t r a in  th e  p o w e r o f  th e  S ta te s  a n d  c o m p e l th e m  a t  
a l l  t im e s  to  r e s p e c t  th e s e  g r e a t  f u n d a m e n ta l  g u a r a n te e s .” [36]

T h e  F o u r te e n th  A m e n d m e n t  w as  v iew ed  a s  n e c e s s a ry  to  b u t t r e s s  
th e  o b je c tiv e s  o f  th e  C iv il R ig h ts  A c t o f  1866. R ep . G e o rg e  W . 
J u l i a n  iR ., In d .)  n o te d  t h a t  th e  a c t

Is  p ro n o u n c e d  v o id  b y  th e  j u r i s t s  a n d  c o u r ts  o f  th e  
S o u th . F lo r id a  m a k e s  i t  a  m is d e m e a n o r  fo r  c o lo re d  m e n  to  
c a r r y  w e a p o n s  w i th o u t  a  l ic e n se  to  do  so f ro m  a  p ro b a te  
ju d g e , a n d  th e  p u n is h m e n t  o f  th e  o ffe n se  is  w h ip p in g  a n d  
th e  p illo ry . S o u th  C a ro l in a  h a s  th e  s a m e  e n a c tm e n ts  . . . 
C u n n in g  le g is la t iv e  d e v ic e s  a r e  b e in g  in v e n te d  in  m o s t o f  
t h e  S ta te s  to  r e s to r e  s la v e r y  in  fact.[37]

I t  is  h a r d ly  s u r p r i s in g  t h a t  th e  a r m s  q u e s tio n  w a s  v ie w e d  a s  p a r t  
o f  a  p a r t i s a n  s tru g g le .  "A s  y o u  o n ce  n e e d e d  th e  m u s k e ts  o f  th e  
c o lo re d  p e rso n s , so  n o w  y o u  n e e d  t h e i r  v o te s ,” S e n . S u m n e r  e x ­
p la in e d  to  h is  fe llo w  R e p u b lic a n s  in  s u p p o r t  o f  b la c k  s u f f ra g e  in  
th e  D is t r ic t  o f  C o lu m b ia .[3 8 ] A t th e  o p p o s ite  e x tre m e , R ep . M ic h a e l 
C. K e r r  (D., In d .)  a n  o p p o n e n t  o f b la c k  s u f f ra g e  a n d  o f  th e  F o u r ­
t e e n th  A m e n d m e n t,  a t ta c k e d  a  m i l i ta r y  o rd in a n c e  in  A la b a m a  t h a t  
s e t  u p  a  v o lu n te e r  m i l i t ia  o f  a l l  m a le s  b e tw e e n  a g e s  18 a n d  45 
“ w i th o u t  r e g a r d  to  r a c e  o r  c o lo r” on  th e s e  g ro u n d s :

O f  w h o m  w ill t h a t  m i l i t ia  c o n s is t?  M r. S p e a k e r , i t  w ill 
c o n s is t  o n ly  o f  th e  b la c k  m e n  o f  A la b a m a . T h e  w h ite  m en  
w ill n o t  d e g ra d e  th e m s e lv e s  b y  g o in g  in to  th e  r a n k s  a n d  
b e c o m in g  a  p a r t  o f  th e  m i l i t ia  o f  th e  S ta te  w ith  n e ­
g ro es . . . . A re  th e  c iv il la w s  o f A la b a m a  to  b e  e n fo rc e d  by  
th is  n e g ro  m ili t ia ?  A re  w h ite  m e n  to  be  d is a rm e d  b y  
th em ?[3 9 ]

K e r r  p re d ic te d  t h a t  th e  d is f r a n c h is e m e n t  o f  w h ite  v o te rs  a n d  th e  
ab o v e  m i l i ta r y  m e a s u re  w o u ld  r e s u l t  in  “ a  w a r  iff ra c e s . ”[40]

D. TH E  ANT I-K ICK  ACT
A lth o u g h  th e  F o u r te e n th  A m e n d m e n t  b e c a m e  la w  in  1868, 

w ith in  th r e e  y e a r s  th e  C o n g re ss  w as c o n s id e r in g  e n fo rc e m e n t leg is­
la t io n  to  s u p p re s s  th e  K u  K lu x  K la n . T h e  fa m o u s  r e p o r t  by  R ep . 
B e n ja m in  F. B u t le r  (R., M ass.) on  v io le n c e  in  th e  S o u th  a s su m e d  
t h a t  th e  r ig h t  to  k e e p  a rm s  w a s  n e c e s s a ry  fo r p ro te c tio n  a g a in s t  
th e  m i l i t ia  b u t  a lso  a g a in s t  loca l la w  e n fo rc e m e n t  a g e n c ie s . N o tin g
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in s ta n c e s  o f  " a r m e d  c o n fe d e ra te s ” te r r o r iz in g  th e  n e g ro , th e  r e p o r t  
s ta te d  t h a t  " in  m a n y  c o u n tie s  th e y  h a v e  p re c e d e d  th e i r  o u tra g e s  
u p o n  h im  b y  d is a rm in g  h im , in  v io la t io n  o f h is  r ig h t  a s  a  c i t iz e n  to  
‘k e e p  a n d  b e a r  a r m s ,’ w h ic h  th e  C o n s ti tu t io n  e x p re s s ly  sa y s  s h a l l  
n e v e r  be  in f r in g e d . ” [41] T h e  c o n g re s s io n a l p o w er b a s e d  o n  th e  
F o u r te e n th  A m e n d m e n t  to  le g is la te  to  p r e v e n t  s t a te s  f ro m  d e p r iv ­
in g  a n y  U .S . c itiz e n  o f  life , l ib e r ty , o r  D ro p e rty  ju s t i f ie d  th e  fo llo w ­
in g  p ro v is io n  o f  th e  c o m m itte e 's  a n ti-K K K  b ill:

T h a t  w h o e v e r  s h a ll ,  “ d th o u t  d u e  p ro cess  o f  law , b y  v io ­
len ce , in t im id a t io n  th r e a ts ,  ta k e  a w a y  o r  d e p r iv e  a n y  
c it iz e n  o f  th e  U r ‘ ± S ta te s  o f  a n y  a r m s  o r  w e a p o n s  h e  
m a y  h a v e  in  h is  a  ,u se  o r  p o sse ss io n  fo r  th e  d e fe n se  o f  h is  
p e rso n , fa m ily , o r  p ro p e r ty ,  s h a l l  b e  d e e m e d  g u i l ty  o f  a  
la r c e n y  th e re o f , a n d  b e  p u n is h e d  a s  p ro v id e d  in  th is  a c t  fo r  
a  felony.[42]

R ep . B u t le r  e x p la in e d  th e  p u rp o s e  o f  th i s  p ro v is io n  in  th e s e  
w ords:

S e c tio n  e ig h t  is  in te n d e d  to  e n fo rc e  th e  w e ll-k n o w n  co n ­
s t i tu t io n a l  p ro v is io n  g u a r a n te e in g  th e  r ig h t  in  th e  c itiz e n  
to  “ k e e p  a n d  b e a r  a r m s ,” a n d  p ro v id e s  t h a t  w h o e v e r  s h a l l  
ta k e  a w a y , b y  fo rc e  o r  v io le n c e , o r  by  th r e a t s  a n d  in t im i­
d a tio n , th e  a r m s  a n d  w e a p o n s  w h ic h  a n y  p e rso n  m a y  h a v e  
fo r  h is  d e fe n se , s h a l l  b e  d e e m e d  g u il ty  o f  la r c e n y  o f  th e  
sa m e . T h is  p ro v is io n  s e e m e d  to  y o u r  c o m m itte e  to  b e  n e c ­
e ssa ry , b e c a u se  th e y  h a d  o b se rv e d  th a t ,  b e fo re  th e s e  m id ­
n ig h t  m a r a u d e r s  m a d e  a t ta c k s  u p o n  p e a c e fu l c itiz e n s , 
th e r e  w e re  v e ry  m a n y  in s ta n c e s  in  th e  S o u th  w h e re  th e  
s h e r i f f  o f  th e  c o u n ty  h a d  p re c e d e d  th e m  a n d  t a k e n  a w a y  
th e  a im s  o f  t h e i r  v ic tim s . T h is  w a s  sp e c ia lly  n o tic e a b le  in  
U n io n  C o u n ty , w h e re  a l l  t h e  n e g ro  p o p u la t io n  w e re  d is ­
a rm e d  by  th e  s h e r i f f  o n ly  a  few  m o n th s  ago u n d e r  th e  
o rd e r  o f  th e  ju d g e  . . .; a n d  th e n ,  th e  s h e r i f f  h a v in g  d is ­
a rm e d  th e  c itiz e n s , th e  fiv e  h u n d r e d  m a s k e d  m e n  ro d e  a t  
n ig h t  a n d  m u r d e r e d  a n d  o th e rw is e  m a l t r e a te d  th e  te n  p e r ­
so n s  w h o  w e re  in  j a i l  in  t h a t  co u n ty .[4 3 ]

T h e  b ill  w a s  r e f e r r e d  to  th e  J u d ic ia r y  C o m m itte e , a n d  w h e n  l a t e r  
re p o r te d  a s  H .R . N o. 320 th e  ab o v e  se c tio n  w a s  d e le te d — p ro b a b ly  
b e c a u se  i ts  p ro s c r ip t io n  e x te n d e d  to  s im p le  in d iv id u a l  la r c e n y  o v e r  
w h ic h  C o n g ress  h a d  n o  c o n s t i tu t io n a l  a u th o r i ty ,  a n d  b e c a u se  s t a te  
o r  c o n s p ira to r ia l  a c t io n  in v o lv in g  th e  d is a rm in g  o f  b la c k s  w o u ld  b e  
co v ered  by  m o re  g e n e ra l  p ro v is io n s  o f th e  b ill. S u p p o r te r s  o f  th e  
r e w r i t te n  a n ti-K K K  b il l  c o n t in u e d  to  sh o w  th e  sa m e  c o n c e rn  o v e r  
th e  d is a rm in g  o f f re e d m e n . S en . J o h n  S h e rm a n  (R., O hio) s ta te d  
th e  R e p u b lic a n  p o s itio n : “ W h e re v  ir  th e  n e g ro  p o p u la tio n  p re p o n ­
d er: te s , th e r e  th e y  [ th e  K K K ] h o ld  t h e i r  sw ay , fo r a  few  d e te r ­
m in e d  m e n  . . . c a n  c a r r y  t e r r o r  a m o n g  ig n o r a n t  
n e g ro e s  . . . w i th o u t  a rm s ,  e q u ip m e n t, o r  d is c ip lin e .” [44]

F u r th e r  c o m m e n ts  c la r if ie d  t h a t  th e  r ig h t  to  a rm s  w as  a  n e c e s ­
s a ry  c o n d itio n  fo r  th e  r ig h t  o f  f re e  sp e e c h . S en . A d e lb e r t  A m es  (R., 
M iss.) a v e rre d : " I n  so m e  c o u n tie s  i t  w as im p o ss ib le  to  a d v o c a te  
R e p u b lic a n  p r in c ip le s , th o s e  a t t e m p t in g  i t  b e in g  h u n te d  lik e  w ild  
b e a s ts : in  o th e r , th e  s p e a k e r s  h a d  to  b e  a rm e d  a n d  s u p p o r te d  b y



n o t a  few  f r i e n d s ." [45] R ep . W illia m  L. S to u g h to n  (R ., M ich .) ex ­
c la im e d : “ I f  p o lit ic a l  o p p o n e n ts  c a n  b e  m a r k e d  fo r  s l a u g h te r  by  
s e c re t  b a n d s  o f  c o w a rd ly  a s s a s s in s  w h o  r id e  f o r th  w ith  im p u n i ty  to  
e x e c u te  th e  d e c re e s  u p o n  th e  u n a r m e d  a n d  d e fe n s e le s s , i t  w ill be 
f a ta l  a l ik e  to  th e  R e p u b lic a n  p a r ty  a n d  c iv il l ib e r ty ."  [46]

S e c tio n  1 o f  th e  b ill , w h ic h  w a s  t a k e n  p a r t ly  f ro m  S e c tio n  2 o f  
th e  C iv il R ig h ts  A c t o f  1866 a n d  s u rv iv e s  to d a y  a s  42 U .S .C . § 1983, 
w as  m e a n t  to  e n fo rc e  S e c tio n  1 o f  th e  F o u r te e n th  A m  u d m e n t  by  
e s ta b l is h in g  a  r e m e d y  fo r  d e p r iv a t io n  u n d e r  c o lo r  o f  s t a t e  la w  o f  
fe d e ra l  c o n s t i tu t io n a l  r ig h ts  o f  a l l  p eo p le , n o t  o n ly  f o r m e r  s la v e s . 
T h is  p o r t io n  o f  th e  b ill p ro v id ed :

T h a t  a n y  p e r s o n  w ho , u n d e r  c o lo r  o f  a n y  law , s t a tu t e ,  
o rd in a n c e , r e g u la t io n ,  c u s to m , o r  u s a g e  o f  a n y  S ta te ,  s h a l l  
s u b je c t, o r  ca iu je  to  b e  s u b je c te d , a n y  p e r s o n  w i th in  th e  
ju r is d ic t io n  o f  th e  U n i te d  S ta te s  to  th e  d e p r iv a t io n  o f  a n y  
r ig h ts ,  p r iv ile g e s , o r  im m u n i t ie s  to  w h ic h  . . .  h e  is  e n t i ­
t le d  u n d e r  th e  C o n s t i tu t io n  o r  law s  o f  th e  U n i te d  S ta te s ,  
s h a l l  . . .  b e  l ia b le  to  th e  p a r ty  in ju re d  in  a n  a c t io n  a t  
law , s u i t  in  e q u ity , o r  o th e r  p r o p e r  p ro c e e d in g  fo r  re ­
d re s s . . . .[47]

R ep . W a s h in g to n  C. W h i t th o m e  (D. T e n n .) , w h o  c o m p la in e d  t h a t  
“ in  h a v in g  o rg a n iz e d  a  n e g ro  m il i t ia ,  in  h a v in g  d is a r m e d  th e  w h ite  
m a n ,"  th e  R e p u b lic a n s  h a d  “ p lu n d e r e d  a n d  ro b b e d "  th e  w h ite s  o f  
S o u th  C a ro lin a  th r o u g h  “ u n e q u a l  la w s ,"  o b je c te d  to  S e c tio n  1 o f  
th e  a n ti-K K K  b ill  o n  th e s e  g ro u n d s :

I t  w ill b e  n o te d  t h a t  b y  th e  f i r s t  s e c t io n  s u i t s  m a y  b e  
in s t i tu te d  w i th o u t  r e g a r d  to  a m o u n t  o r  c h a r a c t e r  o f  c la im  
b y  a n y  p e rs o n  w t h i n  t h e  l im i ts  o f  t h e  U n i te d  S ta te s  w h o  
c o n ce iv es  t h a t  h e  h a s  b e e n  d e p r iv e d  o f  a n y  r ig h t ,  p r iv ile g e , 
o r  im m u n i ty  s e c u re d  h im  b y  th e  C o n s t i tu t io n  o f  th e  
U n i te d  S ta te s ,  u n d e r  c o lo r  o f  a n y  law , s t a tu t e ,  o rd in a n c e , 
r e g u la t io n , c u s to m , o r  u s a g e  o f  a n y  S ta te .  T h is  is  to  say , 
t h a t  i f  a  p o lice  o ff ic e r  o f  th e  c i ty  o f  R ic h m o n d  o r  N e w  
Y o rk  sh o u ld  f in d  a  d ru n k e n , n e g ro  o r  w h ite  m a n  u p o n  th e  
s t r e e t s  w ith  a  lo a d e d  p is to l f lo u r is h in g  it ,  &c., a n d  b y  
v i r tu e  o f  a n y  o rd in a n c e , law , o r  u sa g e , e i t h e r  o f  c i ty  o r  
S ta te ,  h e  ta k e s  i t  a w a y , t h e  o ff ic e r  m a y  b e  su e d , b e c a u s e  
th e  r ig h t  to  b e a r  a rm s  is s e c u re d  by  th e  C o n s t i tu t io n ,  a n d  
s u c h  s u i t  b r o u g h t  in  d i s t a n t  a n d  e x p e n s iv e  tr ib u n a ls .[4 8 ]

T h e  T e n n e s s e e  D e m o c ra t  a s s u m e d  t h a t  th e  r ig h t  to  b e a r  a r m s  
w as a b so lu te , d e p r iv a t io n  o f  w h ic h  c r e a te d  a  c a u s e  o f  a c t io n  a g a in s t  
s ta te  a g e n ts  u n d e r  S e c tio n  1 o f  th e  a n t i -K K K  b ill . In  th e  m in d s  o f 
th e  b i l l 's  s u p p o r te r s ,  h o w e v e r , th a  S eco n d  A m e n d m e n t  a s  in c o rp o ­
r a te d  in  th e  F o u r te e n th  A m e n d m e n t  re c o g n iz e d  a  r i g h t  to  k e e p  
a n d  b e a r  a rm s  s a fe  f ro m  s ta t e  in f r in g e m e n t ,  n o t  a  r i g h t  to  c o m m it 
a s s a u l t  o r  o th e rw is e  e n g a g e  in  c r im in a l  c o n d u c t  w i th  a r m s  by  
p o in tin g  th e m  a t  p e o p le  o r  w a n to n ly  b r a n d is h in g  th e m  a b o u t  so as 
to  e n d a n g e r  o th e r s .  C o n tr a r y  to  th e  c o n g re s s m a n 's  e x a g g e ra tio n s , 
th e  p ro p o n e n ts  o f  th e  b ill  h a d  th e  ju s t i f ie d  f e a r  t h a t  t h e  o p p o s ite  
d e v e lo p m e n t w o u ld  o c c u r, i.e., t h a t  a  b la c k  o r  w h ite  o f  th e  
w ro n g  p o litic a l p a r ty  w o u ld  le g i t im a te ly  h a v e  o r  p o sse ss  a rm s  a n d  
a  p o lice  o ff ic e r  o f  th e  c i ty  o f  R ic h m o n d  o r  N e w  Y o rk  w h o  w as
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d r u n k e n  w ith  ra c ia l  p re ju d ic e  o r  p a r t i s a n  p o litic s  w o u ld  ta k e  it  
a w a y , p e rh a p s  to  e n s u r e  th e  su c c e ss  o f  a n  e x t r e m is t  g ro u p ’s a t ta c k .  
S ig n if ic a n tly , n o n e  o f  th e  r e p r e s e n ta t iv e 's  c o lle a g u e s  d is p u te d  h is  
a s s u m p tio n  t h a t  s t a t e  a g e n ts  c o u ld  b e  s u e d  u n d e r  th e  p re d e c e s so r  
to  § 1983 fo r d e p r iv a t io n  o f  th e  r ig h t  to  k e e p  a rm s .

R ep . W illia m  D. K e lly  (R., P e n n .) , s p e a k in g  a f te r  a n d  in  re p ly  to  
R ep . W h i t th o m e , d id  n o t  d e n y  th e  a r g u m e n t  t h a t  S ec tio n  1 a llo w ed  
s u i t  fo r  d e p r iv a tio n  o f  th e  r ig h t  to  p o ssess  a rm s , b u t  e m p h a s iz e d  
th e  a rm in g  o f  th e  K K K . H e  r e f e r r e d  to  “g r e a t  n u m b e rs  o f  W in c h e s ­
t e r  r if le s , a n d  a  p a r t i c u la r  sp e c ie s  o f  r e v o lv in g  p is to l” c o m in g  in to  
C h a r le s to n 's  p o r ts . " P o o r  m e n , w i th o u t  v is ib le  m e a n s  o f  s u p p o r t ,  
w h o se  c lo th e s  a r e  ra g g e d  a n d  w h o se  liv e s  a r e  a lm o s t  o r  a b so lu te ly  
th o se  o f  v a g ra n ts ,  a r e  th u s  a rm e d  w ith  n e w  a n d  co s tly  r if le s , a n d  
w e a r  in  t h e i r  b e lts  a  b ra c e  i f  e x p e n s iv e  p is to ls .” [49] T h e se  w e a p o n s  
w e re  u sed  a g a in s t  S o u th e r n  R e p u b lic a n s , w h o se  c o n s t i tu t io n a l  
r ig h ts  m u s t  th e re b y  b e  g u a r a n te e d  by  law  a n d  a rm s .

H o w ev e r, l ik e  C o n g re s sm a n  W h it th o r n e ,  R ep . B a rb o u r  L ew is  (R., 
T e n n .)  a lso  d e c r ie d  th e  loss o f  s t a t e  a g e n t 's  im m u n ity  sh o u ld  th e  
b ill  pass: “B y  th e  f i r s t  se c tio n , in  c e r ta in  cases , th e  ju d g e  o f  a  S ta te  
c o u r t , th o u g h  a c t in g  u n d e r  ? a th  o f  o ffice, is m a d e  lia b le  to  a  s u i t  in  
th e  F e d e ra l  C o u r t  a n d  s u b je c t to  d a m a g e s  fo r  h is  d ec is io n  a g a in s t  a  
s u ito r ,  h o w e v e r  h o n e s t  a n d  c o n sc ie n tio u s  t h a t  d ec is io n  m a y  be; a n d  
a  m in is t e r i a l  o ff ice r  is  s u b je c t to  th e  s a m e  p a in s  a n d  p e n a l­
tie s . . . .” [50] T e n n e s s e e  R e p u b lic a n s  a n d  D e m o c ra ts  a lik e  th u s  
a g re e d  t h a t  w h a t  is  to d a y  § 1983 p ro v id e d  a n  a c tio n  fo r  d a m a g e s  
a g a in s t  s t a t e  a g e n ts  in  g e n e ra l  fo r  d e p r iv a t io n  o f  c o n s t i tu t io n a l  
r ig h ts .

D e b a te  o v e r  th e  a n ti-K K K  b il l  n a tu r a l l y  re q u ire d  e x p o s itio n  o f  
S e c tio n  1 o f  th e  F o u r te e n th  A m e n d m e n t ,  a n d  n o n e  w as  b e t te r  
q u a lif ie d  to  e x p la in  t h a t  s e c tio n  t h a n  i t s  d r a f ts m a n ,  R ep . J o h n  A . 
B in g h a m  (R., O hio):

M r. S p e a k e r , t h a t  th e  sco p e  a n d  m e a n in g  o f  th e  l im i ta ­
tio n s  im p o sed  b y  th e  f i r s t  s e c tio n , f o u r te e n th  a m e n d m e n t  
o f  th e  C o n s ti tu t io n  m a y  b e  m o re  fu lly  u n d e rs to o d , p e rm it  
m e  to  s a y  t h a t  th e  p r iv ile g e s  a n d  im m u n it ie s  o f  c itiz e n s  o f 
a  S ta te ,  a r e  c h ie f ly  d e f in e d  in  th e  f i r s t  e ig h t  a m e n d m e n ts  
to  th e  c o n s t i tu t io n  o f th e  U n ite d  S ta te s . T h o se  e ig h t 
a m e n d m e n ts  a r e  a s  fo llow s:

A RT ICLE  I
C o n f e s s  s h a ll  m a k e  n o  la w  re s p e c t in g  a n  e s ta b l is h m e n t  

o f  re lig io n , o r  p ro h ib i t in g  th e  f re e  e x e rc ise  th e re o f , o r 
a b r id g in g  th e  f re e d o m  o f  sp e e c h , o r  o f  th e  p re ss , o r  th e  
r ig h t  o f th e  p eo p le  p e a c e a b ly  to  a s se m b le , a n d  to  p e ti t io n  
th e  G o v e rn m e n t fo r  a  re d re s s  o f  g rie v a n c e s .

A RT ICLE  I I
A  w e ll- re g u la te d  m i l i t ia  ’'e in g  n e c e s s a ry  to  th e  s e c u r i ty  

o f a  f re e  S ta te , th e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  
a rm s  s h a l l  n o t  b e  in f r in g e d . . . . [A m e n d m e n ts  IU -V III , 
a iso  l is te d  by  B in g h a m , a r e  h e re  o m itte d .]



T h e se  e ig h t  a r t ic le s  I h a v e  sh o w n  n e v e r  w e re  l im ita t io n s  
u p o n  th e  p o w er o f  th e  S ta te s ,  u n t i l  m a d e  so  by  th e  F o u r ­
te e n th  A m e n d m e n t. T h e  w o rd s  o f  t h a t  a m e n d m e n t ,  " n o  
S ta te  s h a l l  m a k e  o r  e n fo rc e  a n y  la w  w h ic h  s h a l l  a b r id g e  
*he p riv ile g e s  o r  im m u n ite s  o f c it iz e n s  o f  th e  U n ite d  

.a te s ,” a r e  a n  e x p re s s  p ro h ib it io n  u p o n  e v e ry  S ta te  o f  th e  
U n io n . . . . [51]

T h is  is a  m o s t e x p lic i t  s t a t e m e n t  o f  th e  in c o rp o ra tio n  th e s is  by  
th e  a r c h i te c t  o f  th e  F o u r te e n th  A m e n d m e n t. A lth o u g h  h e  b a se d  
th e  in c o rp o ra tio n  o n  th e  p r iv ile g e s  a n d  im m u n it ie s  c la u s e  a n d  n o t 
th e  d u e  p ro c e ss  c la u s e  a s  d id  s u b s e q u e n t  c o u r ts  o f  s e le c t iv e  in c o rp o ­
ra t io n ,  R ep . B in g h a m  co u ld  h a r d ly  h a v e  a n t ic ip a te d  th e  ju d ic a l  
m e ta p h y s ic s  o f  th e  tw e n t ie th  c e n tu r y  in  th is  re sp e c t. I n  a n y  ca se , 
w h e th e r  b a s e d  on  th e  d u e  p ro c e ss  c la u s e  o r  o n  th e  p r iv ile g e s  a n d  
im m u n » tie s  c la u se , th e  le g is la t iv e  h is to ry  s u p p o r ts  th e  v iew  t h a t  
th e  in c o rp o ra tio n  o f  A m e n d m e n ts  I-V T II w as c le a r  a n d  u n m is ta k ­
a b le  in  th e  m in d s  o f  th e  f r a m e r s  o f  A m e n d m e n t  X IV .

In  c o n tr a s t  w ith  th e  a b o v e  le g a l a n a ly s is , so m e  c o m m e n ts  o n  th e  
e n fo rc e m e n t o f  th e  F o u r te e n th  A m e n d m e n t r e tu r n e d  to  d isc u ss io n  
o f  p o w er s tru g g le  b e tw e e n  R e p u b lic a n s  a n d  u n re c o n s t ru c te d  C on­
fe d e ra te s . W h ile  R e p u b lic a n s  d e p lo re d  th e  a rm e d  c o n d itio n  o f 
w h ite  S o u th e rn e r s  a n d  th e  u n a r m e d  s t a t e  o f  b la c k  S o u th e rn e r s ,  
D e m o c ra ts  a rg u e d  t h a t  th e  S o u th ’s w h ite s  w e re  d is a rm e d  a n d  e n ­
d a n g e re d  b y  a rm e d  c a rp e tb a g g e r s  a n d  n e g ro  m il i t ia .  T h u s , R ep . 
E llis  H . R o b e r ts  fR., N .Y .) la m e n te d  th e  p a r t i s a n  c h a r a c te r  o f  K K K  
v io len ce : " T h e  v ic tim s  w h o se  p ro p e r ty  is  d e s tro y e d , w h o se  p e rso n s  
a r e  m u ti la te d , w h o se  liv e s  a r e  sa c r if ic e d , a r e  a lw a y s  R e p u b lic a n s . 
T h e y  m a y  b e  b la c k  o r  w h ite . . . ."  O f t h e  s t i l l  r e b e llio u s  w h ite s : 
“T h e i r  w e a p o n s  a r e  o f te n  n e w  a n d  o f im p ro v e d  p a t te r n s ;  a n d  how ­
e v e r  p o o r m a y  be th e  in d iv id u a l  m e m b e r  h e  n e v e r  la c k s  fo r  a rm s  
o r  a m m u n it io n . . . .  In  m a n y  re sp e c ts  th e  K u  K lu x  K la n  is a n  
a rm y , o rg a n iz e d  aid o ffice red , a n d  a rm e d  fo r d e a d ly  s t r i f e .” [52]

R ep . Boj d  W in c h e s te r  (D., K y.) s.— fo r th  th e  c o n t r a r y  p o s itio n , 
fa v o ra b ly  c i t in g  a  l e t t e r  fro m  a n  e x -g o v e rn o r o f  S o u th  C a ro lin a  to  
th e  re c o n s tru c t io n  g o v e rn o r  r e g r e t t in g  th e  l a t t e r 's  “W in c h e s te r -  
r i f le  sp e e c h ” w h ic h  “ f ie n d is h ly  p ro c la im e d  t h a t  th is  in s t r u m e n t  o f  
d e a th ,  in  th e  h a n d s  o f  th e  n e g ro e s  of S o u th  C a ro lin a , w a s  th e  m o s t 
e ffe c tiv e  m e a n s  o f m a in ta in in g  o rd e r  a n d  q u ie t  in  th e  S ta te .” [53] 
C a llin g  o n  th e  g o v e rn o r  to  “ d is a rm  y o u r  m i l i t ia ,” th e  l e t t e r  re ­
fe r re d  to  th e  d is a s te r  w h ic h  r e s u l te d  “ w h e n  y o u  o rg a n iz e d  c o lo red  
tro o p s  th ro u g h o u t  th e  S ta te ,  a n d  p u t  a rm s  in to  t h e i r  h a n d s , w ith  
p o w d e r  a n d  b a ll , a n d  d e n ie d  th e  s a m e  to  th e  w h ite  p e o p le .” [54] T h e  
l e t t e r  p ro ceed ed  to  c i te  n u m e ro u s  in s ta n c e s  w h e re  th e  “co lo red  
m i l i t i a ” m u rd e re d  w h ite  p eo p le . A cco rd in g  to  R ep . W in c h e s te r ,  i t  
w as  th e  a im in g  o f  b la c k s  a n d  d is a rm in g  o f  w h ite s  w h ic h  r e s u l te d  
in  v. h i te  r e s is ta n c e . “ I t  w o u ld  se e m  t h a t  w h e re v e r  m i l i t a r y  a n d  
c a rp e tb a g g e r  d o m in a tio n  in  th e  S o u th  h a s  b e e n  m a r k e d  by  th e  
g r e a te s t  c o n te m p t fo r  la w  a n d  r ig h t ,  a n d  p ra c tic e d  th e  g r e a te s t  
c ru e l ty  to w a rd  th e  p eo p le , K u  K ^ux o p e ra tio n s  h a v e  m u lt i ­
p lie d .” [55]

A n  in s ta n c e  o f b la c k  R e p u b lic a n  a rm e d  r e s is ta n c e  to  a g e n ts  o f 
th e  s ta te  w ho  w e re  in  th e  K la n  w as  re c o u n te d  in  a  l e t t e r  c ite d  by  
R ep . B e n ja m in  F. B u tle r :
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T h e n  th e  K u  K lu x  f ire d  o n  th e m  th r o u g h  th e  w in d o w , 
o n e  o f  th e  b u lle ts  s t r ik in g  a  co lo red  w o m a n  . . . a n d  
w o u n d in g  h e r  th r o u g h  th e  k n e e  b a d ly . T h e  co lo red  m e n  
th e n  f ire d  on  th e  K u  K lu x , a n d  k ille d  t h e i r  le a d e r  o r  
c a p ta in  r ig h t  th e r e  o n  th e  s te p s  o f  th e  c o lo re d  m e n 's  
h o u se . . . . T h e re  h e  re m a in e d  u n t i l  m o rn in g  w h e n  h e  
w a s  id e n tif ie d , a n d  p ro v ed  to  " P a t  In m a n ,"  a  c o n s ta b le  
a n d  d e p u ty  sh e r if f . . . . [56]

B y  c o n tr a s t ,  R ep . S a m u e l S. C ox (D., O hio) a s s a ile d  th o se  w ho  
" a r m  n e g ro  m il i t ia  a n d  c r e a te  a  s i tu a t io n  o f  t e r r o r , ” e x c la im e d  
t h a t  S o u th  C a ro lin ia n s  a c tu a l ly  c la m o re d  fo r  U n ite d  S ta te s  tro o p s  
to  s a v e  th e m  fro m  th e  ra p a c i ty  a n d  m u r d e r  o f  th e  n e g ro  b a n d s  a n d  
t h e i r  w h ite  a l l ie s ,” a n d  sa w  th e  K la n  a s  t h e i r  o n ly  d e fen se : " I s  n o t  
r e p re s s io n  th e  f a th e r  o f  re v o lu tio n ? ” T h e  c o n g re s s m a n  c o m p a re d  
th e  K la n  w ith  th e  F re n c h  Ja c o b in s , I t a l i a n  C a rb o n a r i ,  a n d  I r is h  
F e n ia n s .[5 7 ] R ep . J o h n  C o b u m  (R., In d .)  sa w  th e  s i tu a t io n  in  a n  
o p p o s ite  e m p ir ic a l  l ig h t , d e p lo r in g  b o th  s t a te  a n d  p r iv a te  d is a rm in g  
o f  b la c k s . “ H ow  m u c h  m o re  o p p re ss iv e  is th e  p a s sa g e  o f a  la w  t h a t  
th e y  s h a l l  n o t  b e a r  a rm s  th a n  th e  p ra c t ic a l  s e iz u re  o f  a l l  a rm s  
fro m  th e  h a n d s  o f  th e  co lo red  m e n ? ” [58]

T h e  n e x t  d a y  R ep . H e n r y  L. D aw es  (R., M ass.) r e tu r n e d  to  a  leg a l 
a n a ly s is  w h ic h  a g a in  a s s e r te d  th e  in c o rp o ra t io n  th e s is . O f th e  a n ti-  
K la n  b ill h e  a rg u e d :

T h e  r ig h ts , p r iv ile g e s , a n d  im m u n it ie s  o f  th e  A m e r ic a n  
c itiz e n , se c u re d  to  h im  u n d e r  th e  C o n s t i tu t io n  o f  th e  
U n ite d  S ta te s , a r e  th e  s u b je c t-m a tte r  o f  th i s  b ill . . . .

. . .  In  a d d itio n  to  th e  o r ig in a l  r ig h ts  s e c u re d  to  h im  in  
th e  f i r s t  a r t ic le  o f  a m e n d m e n ts  h e  h a d  s e c u re d  th e  f re e  
e x e rc is e  o f  h is  re lig io u s  b e lie f , a n d  fre e d o m  o f  sp e e c h  a n d  
o f th e  p re ss . T h e n  a g a in  h e  h a s  s e c u re d  to  h im  th e  r ig h t  to  
k e e p  a n d  b e a r  a rm s  in  h is  d e fe n se . [D aw es th e n  s u m m a ­
riz e s  th e  r e m a in d e r  o f  th e  f i r s t  e ig h t  a m e n d m e n ts .]  . . .

. . . A n d  s t i l l  l a te r ,  s ir , a f t e r  th e  b lo o d y  s a c r if ic e  o f  o u r  
fo u r  y e a r s ’ w a r , w e g a v e  th e  m o s t  g r a n d  o f  a l l  th e s e  r ig h ts , 
p riv ile g e s , a n d  im m u n it ie s , by  o n e  s in g le  a m e n d m e n t  to  
th e  C o n s ti tu t io n , to  fo u r  m illio n s  o f  A m e r ic a n  c i t i z e n s . . . .

. . . [TJt is  to  p ro te c t  a n d  s e c u re  to  h im  in  th e s e  r ig h ts ,  
p riv ile g e s , a n d  im m u n it ie s  th is  b il l  is b e fo re  th e  H ouse.[59]

R ep. H o ra t io  C. B u rc h a rd  (R., 111.), w h ile  g e n e ra l ly  fa v o r in g  th e  
b ill in s o fa r  a s  i t  p ro v id e d  a g a in s t  o p p re s s iv e  s t a te  a c tio n , re je c te d  
th e  in te r p r e ta t io n  by D aw es a n d  B in g h a m  r e g a rd in g  th e  d e f in itio n  
o f  "p r iv i le g e s  a n d  im m u n it ie s ,” w h ic h  B u rc h a rd  fe lt  w e re  c o n ­
ta in e d  o n ly  in  A rtic le s  IV , V , a n d  V I r a t h e r  t h a n  I-V T tl. H o w ev e r, 
B u rc h a rd  s t i l l  sp o k e  in  te rm s  o f  “ th e  a p p lic a t io n  o f  th e i r  e ig h t  
a m e n d m e n ts  to  th e  S ta te s ,” [60] a n d  in  a n y  ca se  D aw es h a d  u sed  
th e  te rm s  “ r ig h ts ,  p r iv ile g e s  a n d  im m u n i t ie s .” T h e  a n t i -K la n  b ill 
f in a l ly  w a s  p a sse d  a lo n g  p a r t i s a n  lin e s  a s  A n  A c t to  E n fo rc e  th e  
P ro v is io n s  o f  th e  F o u r te e n th  A m e n d m e n t.[6 1 ]

E. THE C IV IL  R IG H TS ACT OF 1 8 7 5
A fte r  p a s sa g e  o f th e  a n ti-K la n  b ill, d isc u ss io n  c o n c e rn in g  a rm s  

p e rs is te d  a s  in te r e s t  d ev e lo p ed  to w a rd  w h a t  b e c a m e  th e  C ivil
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R ig h ts  A c t o f  1875, now  42 U .S .C . § 1984. A  r e p o r t  o n  a f fa ir s  in  th e  
S o u th  by  S en . J o h n  S c o tt  (R ., P e n n .)  in d ic a te d  th e  n e e d  fo r  f u r t h e r  
e n fo rc e m e n t  le g is la tio n : “ n e g ro e s  w h o  w e re  w h ip p e d  te s t if ie d  t h a t  
th o se  w ho  b e a t  th e m  to ld  th e m  th e y  d id  so  b e c a u se  th e y  h a d  v o te d  
th e  r a d ic a l  t ic k e t, a n d  in  m a n y  c a se s  m a d e  th e m  p ro m is e  t h a t  th e y  
w o u ld  n o t do so  a g a in ,  a n d  w h e r e v e r  th e y  h a d  g u n s  to o k  th e m  fro m  
th e m .” [62]

F o llo w in g  th e  in tro d u c t io n  o f  th e  c iv il r ig h ts  b il l  th e  d e b a te  o v e r  
th e  m e a n in g  o f  th e  p r iv ile g e s  a n d  im m u n i t ie s  c la u s e  r e tu r n e d .  S e n . 
M a tth e w  H . C a r p e n te r  (R ., W is.) c ite d  C u m m in g s  v. M is s o u r i,[63] a  
c a se  c o n tr a s t in g  th e  F re n c h  le g a l s y s te m , w h ic h  a llo w e d  d e p r iv a ­
t io n  o f  c iv il r ig h ts ,, " a n d  a m o n g  th e s e  o f  t h e  r ig h t  o f  v o tin g , . . .  o f  
b e a r in g  a rm s , ’ w ith  th e  A m e r ic a n  le g a l s y s te m , a v e r r in g  t h a t  th e  
F o u r te e n th  A m e n d m e n t p re v e n te d  s t a te s  f ro m  ta k in g  a w a y  th e  
p r iv ile g e s  o f  th e  A m e r ic a n  c itizen .[6 4 ]

S e n . A lle n  G. T h u r m a n  (D., O h io ) a r g u e d  t h a t  t h e  “ r ig h ts ,  p r iv i­
leg es , a n d  im m u n it ie s  o f  a  c i t iz e n  o f  th e  U n i te d  S ta te s ” w e re  
in c lu d e d  in  A m e n d m e n ts  I -V I I I .  R e a d in g  a n d  c o m m e n tin g  o n  e a c h  
o f  th e s e  a m e n d m e n ts ,  h e  s a id  o f  th e  S e c o n d : ‘H e r e  is  a n o th e r  r ig h t  
o f  a  c it iz e n  o f  th e  U n ite d  S ta te s ,  e x p re s s ly  d e c la r e d  to  b e  h is  
r ig h t— th e  r ig h t  to  b e a r  a rm s ; a n d  th is  r ig h t ,  s a y s  t h e  C o n s t i tu t io n , 
s h a l l  n o t  be  in f r in g e d .” A f te r  p ro d d in g  f ro m  J o h n  A. S h e r m a n  (R., 
O hio), T h u r m a n  a d d e d  th e  N in th  A m e n d m e n t  to  th e  list.[65]

T h e  in c o rp o ra t io n is t  th e s is  w a s  s t a t e d  s u c c in c t ly  b y  S e n a to r  
T h o m a s  M . N o rw o o d  (D., G a.) in  o n e  o f  t h e  f in a l  d e b a te s  o v e r  th e  
c iv il r ig h ts  b ill. R e fe r r in g  to  a  U .S . c i t iz e n  r e s id in g  in  a  T e r r i to r y ,  
S e n a to r  N o rw o o d  s ta te d :

H is  r ig h t  to  b e a r  a rm s ,  to  f re e d o m  o f  r e l ig io u s  o p in io n , 
fre e d o m  o f sp e e c h , a n d  a i l  o th e r s  e n u m e r a te d  in  th e  C on­
s t i tu t io n  w o u ld  s t i l l  r e m a in  in d e fe a s ib iy  h is , w h e th e r  h e  
re m a in e d  in  th e  T e r r i to r y  o r  re m o v e d  to  a  S ta te .

A n d  th o se  a n d  c e r ta in  o th e r s  a r e  th e  p r iv i le g e s  a n d  
im m u n it ie s  w h ic h  b e lo n g  to  h im  in  c o m m o n  w i th  e v e ry  
c it iz e n  o f  th e  U n ite d  S ta te s ,  a n d  w h ic h  n o  S ta te  c a n  ta k e  
a w a y  o r  a b r id g e , a n d  th e y  a r e  g iv e n  a n d  p ro te c te d  b y  th e  
C o n s ti tu t io n  . . .

T h e  fo llo w in g  a r e  m o s t, i f  n o t  a ll , t h e  p r iv i le g e s  a n d  
im m u n it ie s  o f  a  c it iz e n  o f  th e  U n i t e d  S ta te s :

T h e  r ig h t  to  th e  w r i t  o f  h a b e a s  c o rp u s ;  o f  p e a c e a b le  
a s se m b ly  a n d  o f  p e ti t io n ;  . . .  to  k e e p  a n d  b e a r  a r m s  [em ­
p h a s is  added]; . . . f ro m  b e in g  d e p r iv e d  o f  th e  r ig h t  to  
v o te  o n  a c c o u n t o f  ra c e , c o lo r  o r  p re v io u s  c o n d it io n  o f  
se rv itu d e .[6 6 ]

A rg u in g  t h a t  th e  F o u r te e n th  A m e n d m e n t  c r e a te d  n o  n e w  r ig h ts  
b u t  d e c la re d  t h a t  “ c e r ta in  e x is t in g  r ig h ts  s h o u ld  n o t  be  a b r id g e d  b y  
S ta te s ,"  th e  G e o rg ia  D e m o c ra t  e x p la in e d :

B efo re  its  [ F o u r te e n th  A m e n d m e n t]  a d o p tio n  a n y  S ta te  
m ig h t h a v e  e s ta b lis h e d  a  p a r t i c u la r  r e lig io n , o r  r e s t r ic te d  
freed o m  o f sp e e c h  a n d  o f  th e  p re s s , o r  th e  r i g h t  to  b e a r  
a r m s  [e m p h a s is  ad d ed ] . . .  A  S ta te  c o u ld  h a v e  d e p r iv e d  
its  c itiz e n s  o f  a n y  o f  th e  p r iv ile g e s  a n d  im m u n it ie s  co n ­
ta in e d  in  th o se  e ig h t  a r t ic le s ,  b u t  th e  F e d e r a l  G o v e rn m e n t 
co u ld  n o t. . .
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. . . A n d  th e  in s t a n t  th e  f o u r te e n th  a m e n d m e n t  b e c a m e  
a  p a r t  o f  th e  C o n s ti tu t io n , e v e ry  S ta te  w a s  a t  t h a t  m o m e n t 
d is a b le d  f ro m  m a k in g  o r  e n fo rc in g  a n y  la w  w h ic h  w o u ld  
d e p r iv e  a n y  c it iz e n  o f  a  S ta te  o f  th e  b e n e f i ts  e n jo y e d  by  
c itiz e n s  o f  th e  U n ite d  S ta te s  u n d e r  th e  f i r s t  e ig h t  a m e n d ­
m e n ts  to  th e  F e d e r a l  C o n s titu tio n .[6 7 ]

In  su m , in  th e  u n d e r s ta n d in g  o f  S o u th e rn  D e m o c ra ts  a n d  R a d ic a l 
R e p u b lic a n s  a l ik e , t h e  r ig h t  to  k e e p  a n d  b e a r  a rm s , l ik e  o th e r  B ill 
o f  R ig h ts  f re e d o m s , w a s  m a d e  a p p lic a b le  to  th e  s ta te s  b y  th e  F o u r ­
te e n th  A m e n d m e n t.

T h e  f r a m e r s  o f  t h e  F o u r te e n th  A m e n d m e n t  a n d  o f  th e  c iv il 
r ig h ts  a c ts  o f  R e c o n s tru c tio n , r a t h e r  - t h a n  p re d ic a t in g  th e  r ig h t  to  
k e e p  a n d  b e a r  a r m s  o n  th e  n e e d s  o f  a n  o rg a n iz e d  s t a t e  m il i t ia ,  
b a se d  i t  o n  th e  r ig h t  o f  th e  p e o p le  in d iv id u a lly  to  p o ssess  a rm s  fo r  
p ro te c tio n  a g a in s t  a n y  o p p re s s iv e  fo rce— in c lu d in g  r a c is t  o r  p o li t i ­
c a l v io le n c e  by  th e  m i l i t ia  i t s e l f  o r  by  o th e r  s t a t e  a g e n ts  s u c h  a s  
sh e r if fs . A t th e  s a m e  t im e , th e  m i l i t ia  w as  u n d e rs to o d  to  b e  th e  
w h o le  b o d y  o f  th e  p eo p le , in c lu d in g  b la c k s . In  d is c u ss io n  c o n c e rn ­
in g  th e  C iv il R ig h ts  A c t o f  1875, S en . J a m e s  A  A lc o rn  (R., M ias.) 
d e f in e d  th e  m i l i t ia  in  th e s e  te r ra s :  “T h e  c it iz e n s  o f  th e  U n ite d  
S ta te s ,  th e  P o sse  c o m ita tu s ,  o r  th e  m i l i t ia  i f  y o u  p le a se , a n d  th e  
co lo red  m a n  c o m p o ses  p a r t  o f  th e s e .” [68] E v e ry  c itiz e n , in  s h o r t ,  
w as  a  m i l i t ia m a n .  W ith  th e  p a s sa g e  o f  th e  F o u r te e n th  A m e n d m e n t, 
th e  r ig h t  a n d  p r iv ile g e  in d iv id u a lly  to  k e e p  a n d  b e a r  a r m s  w a s  
p ro te c te d  f ro m  b o th  s t a t e  a n d  fe d e ra l  in f r in g e m e n t.[6 9 ]
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Sess., pt. 2, 1558-59 (Feb. 25, 1870). E xclusion o f  a  righ t to bear arm s by b lacks was 
further evid en ce o f  th e ir  lack o f  sta tu s aa c itizens. See  1464 H.R. Rep. No. 22. 41st 
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repeal o f  a  sta tu te  prohib iting th e  Southern  m ilitia s. S en . C harles R. B uckalew  (D., 
Penn.) pointed out th a t th e  U .S . P resident f..vored repeal o f  the s ta tu te  because at 
all tim es, both w h en  it was placed upon th e  stacute-book and every  m om en t s in ce , it 
was and  is in h is jud gm en t a  v io lation  o f th e  C onstitu tion  o f  the U n ited  S ta tes. O ne  
o f th e  am endm ents to our fun dam enta l law  expressly  provides th at "the r igh t o f  the  
people to keep and bear arm s sh a ll not be in fringed"—of course by th is  G overn­
m ent; and  it g ives the reason th a t a  w ell-regu lated  m ilitia  in  the sev era l d iv isions o f  
the country  is n ecessary  for th e  protection and for th e  in terests o f th e  people. Cong. 
Globe, 40th  Cong., 3rd Sess., pt. 1, 33-84.

George F. E dm unds (R., V t )  worried th a t repeal o f th e  sta tu te  “w ill authorize  
anybody and everybody in th e  S ta te  o f  T exas, under w h at th ey  ca ll its  a n cien t  
m ilitia  law s . . . to organize a  m ilitia  h o stile  to th e  G o v er n m e n t” id. a t  81, and thu s  
advocated “a se lected  m ilitia"  chosen  by S ta te  and  federal govern m en ts. Id. In 
c o n tr a st  G arrett D avis (D. K y.) stated: “W herever a  S ta te  organizes a  govern m en t it 
has o f  its  own in h eren t r igh t and pow er au th ority  to organize a  m ilitia  for i t  
Congress . . . has no right to prohibit th a t S ta te  from  the organ ization  o f its  
m ilitia ."  Id .  at 84. W illard W arner (R., A la.) stressed  th e  first c la u se  o f  th e  Second  
A m endm ent to form  m ilitia s in d ep en dent o f  federal control: w e have th e  r igh t now, 
being restored to our fu ll relation s to th e  F ederal G overnm ent, to organize a m ilitia  
o f our ow n, and th a t we could have  done so  a t an y  tim e in  the past, th is law  to th e  
contrary notw ith stand ing . A rtic le  two o f  ‘.he  a m en d m en ts o f the C onstitu tion  pro­
vides th a t—

“A w ell regulated m ilitia  be ing  necessary  to th e  secu r ity  o f a  free S ta te , the righ t  
o f th e  people to keep anc! bear arm s sh a ll n o t be in fr in ged .” Id .  a t 85.

Tho prohib itionary sta tu te  w as repealed, id . a t  86. C f. H ouston v. M oore, 18 U .S. 
1 ,1 6 -1 7  (1820).

T hus, w h ile  debates over the m ilitia  qu estion  su g g ested  th a t th e  Second A m end­
m ent precluded federal leg isla tion  w hich  prohibited th e  sta te s  or th e  people from  
form ing m ilitia s, debates over th e  F ourteenth  A m en d m en t dem on stra te  the in ten t  
of C ongress to preclude sta te  m ilitia s or o ther  sta te  action  from  in fr in g in g  on the  
ind ividual righ t to keep und bear arm s.



T h e  S ec o n d  Am e n d m e n t  to  t h e  U n it e d  S ta tes  Co n s t it u t io n  
G u a r a n t e e s  a n  In d iv id u a l  R ig h t  T o K e e p  a n d  B e a r  A r m s

(By Jam es J. F eatherstone, Esquire, G eneral C ounsel, N ational Rifle A ssociation  
o f A m erica and Richard E. G ardiner, Esquire, Robert D ow lut, Esquire, Office 
o f the G eneral Counsel)

A w ell regu lated  M ilitia , being  necessary  to the security  o f a free S tate, 
the righ t o f th e  people to keep and bear A rm s, sh a ll not be infringed.

T h e  v a lu e s  o f  t h e  F r a m e r s  o f  t h e  C o n s t i tu t io n  m u s t  b e  a p p lie d  in  
a n y  c a se  c o n s tru in g  th e  C o n s ti tu t io n . In fe re n c e s  f ro m  th e  t e x t  a n d  
h is to ry  o f  th e  C o n s ti tu t io n  s h o u ld  b e  g iv e n  g r e a t  v, e ig h t  in  d is c e rn ­
in g  th e  o r ig in a l  u n d e r s ta n d in g  a n d  in  d e te r m in in g  th e  in te n t io n s  
o f  th o s e  w h o  r a t i f ie d  th e  c o n s t i tu t io n . T h e  p re c e d e n tia l  v a lu e  o f 
c a se s  a n d  com m e n ta to r s  te n d s  to  in c re a s e ,  th e re fo re ,  in  p ro p o r t io n  
to  t h e i r  p ro x im ity  to  th e  a d o p tio n  o f  th e  C o n s ti tu t io n , th e  B ill o f  
R ig h ts  o r  a n y  o th e r  a m e n d m e n ts .  P o w e l l  v . M c C o rm a c k ,  395 U .S . 
486, 547 (1969).

A. COM MON LA W  DEVELOPM ENT OF TH E  R IG H T  TO KEEP  AND BEAR
ARM S

T h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  w a s  n o t  c r e a te d  b y  th e  S eco n d  
A m e n d m e n t;  r a th e r ,  th is  b a s ic  in d iv id u a l  r ig h t ,  d ev e lo p e d  in  E n g ­
la n d  b e fo re  th is  c o n t in e n t  w a s  co lo n ize r ', p re -d a te d  th e  c o n s t i tu t io n  
a n d  w a s  p a r t  o f  th e  c o m m o n  la w  h e r i ta g e  o f  th e  th i r t e e n  o r ig in a l  
co lon ies.

S i r  W ill ia m  B la c k s to n e , a n  a u th o r i t a t iv e  so u rc e  o f th e  co m m o n  
la w  fo r  c o lo n is ts  a n d , th e re fo re ,  a  d o m in a n t  in f lu e n c e  on  th e  d r a f t ­
e rs  o f  th e  o r ig in a l  C o n s ti tu t io n  a n d  i t s  B ill o f R ig h ts , s e t  f o r th  in  
h is  C o m m e n ta r ie s  th e  a b s o lu te  r ig h ts  o f  in d iv id u a ls  as: p e r s o n a l  
s e c u r i ty , p e r s o n a l  l ib e r ty , a n d  p o sse ss io n  o f p r iv a te  p ro p e r ty , I 
B la c k s to n e  C o m m e n ta r ie s  129, th e s e  a b s o lu te  r ig h ts  b e in g  p ro te c te d  
by  th e  in d iv id u a l’s r ig h t  to  h a v e  a n d  u se  a rm s  fo r  s e lf -p re s e rv a tio n  
a n d  d e fen se . A s B la c k s to n e  o b se rv e d , in d iv id u a l  c itiz e n s  w e re  
th e re fo re  e n t i t le d  to  e x e rc ise  t h e i r  " n a t u r a l  r ig h t  o f  re s is ta n c e  a n d  
s e lf -p re s e rv a tio n , w h e n  th e  s a n c t io n s  o f  so c ie ty  a n d  la w s  a r e  fo u n d  
in s u f f ic ie n t  to  r e s t r a in  th e  v io le n c e  o f  o p p re s s io n .” I d .  a t  144.[1] 
C le a r ly  e v id e n t  in  th is  s ta t e m e n t  is B la c k k o n e ’s re c o g n itio n  t h a t  
th e  e x e rc is e  o f  a n  in d iv id u a l’s  a b s o lu te  r ig h ts  co u ld  b e  im p e r i le d  by  
a  s ta n d in g  a rm y  a s  w e ll a s  b y  p r iv a te  in d iv id u a ls , a  v iew  s u p p o r te d  
by  h is  o b se rv a tio n  t h a t  “ N o th in g  . . . o u g h t  to  be  m o re  g u a rd e d  
a g a in s t  in  a  f re e  s t a t e  th a n  m a k in g  th e  m i l i ta r y  p o w e r . . .  a  body  
too  d is t in c t  f ro m  th e  p e o p le .” I d .  a t  414. T o  p r e v e n t  s u c h  a n  o c c u r­
re n c e , B la c k s to n e  n o t  o n ly  b e lie v e d  in  th e  in d iv id u a l’s r ig h t  to  
h a v e  a n d  u se  a rm s , b u t  f u r th e r  b e lie v e d  t h a t  fo r i ts  d e fe n se  a  
n a t io n  sh o u ld  re ly  n o t  on  a  s ta n d in g  a rm y , b u t  th e  c it iz e n  so ld ie r . 
P la in ly , fo r  s u c h  a  c o n c e p t to  be  a  r e a l i ty ,  i t  w as  n e c e s s a ry  t h a t  a l l  
ab le -b o d ied  m a le s  possess a n d  b e  c a p a b le  o f  u s in g  a rm s .

B la c k s to n e  w as  n o t  a lo n e  in  h is  v iew  t h a t  th e  co m m o n  law  
re c o g n ized  th e  in d iv id u a l’s r ig h t  to  p o ssess  a rm s : in  h is  P le a s  o f  th e
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C row n , H a w k in s  n o te d  t h a t  “e v e ry  p r iv a te  p e rso n  s e e m s  to  be 
a u th o r iz e d  b y  th e  L aw  to  a rm  h im s e lf  fo r [v a r io u s]  p u rp o s e s ."  1 
W illia m  H a w k in s , P le a s  o f  t k e  C ro w n , ch . 28, S e c tio n  14, p. 171 (7 th  
ed. 17951. In  a g re e m e n t  w ith  B la c k s to n e  w as  S i r  E d w a rd  C o k e  w h o  
w ro te  t h a t  “ th e  law s p e r m it  th e  ta k in g  u p  o f  a rm s  a g a in s t  a r m e d  
p e rso n s ," 2 E . C oke I n s t i tu te s  o f th e  L aw s o f  E n g la n d , 574 ( J o h n s o n  
& W a rn e r , ed. 1812).

I t w as w ith in  th is  le g a l t r a d i t io n  o f  th e  in d iv id u a l’s  r ig h t  to  h a v e  
a n d  u se  a rm s  fo r h is  ow n d e fe n se  a n d  s e lf -p re s e rv a tio n  a s  w e ll a s  
to  e n a b le  h im  to  c o n tr ib u te  to  th e  c o m m o n  d e fe n se , t h a t  t h e  s p a r k  
w h ic h  ig n ite d  th e  A m e r ic a n  R e v o lu tio n  w as  s t ru c k . T h e  B r i t i s h ,  b y  
a t te m p t in g  to  se ize  la rg e  s to re s  o f  p o w d e r  a n d  s h o t, s o u g h t  to  d e n y  
th e  M a s s a c h u s e tts  c o lo n is ts  th e  a b i l i ty  to  p ro te c t  t h e i r  a b s o lu te  
r ig h ts . T h e  c o lo n is ts  r e ta l i a t e d  b y  e x e rc is in g  t h e i r  c o m m o n  la w  
r ig h t  to  k e e p  a n d  b e a r  a rm s , u s in g  th e  v e ry  a rm s  w h ic h  th e  B r i t i s h  
w ish ed  to  r e n d e r  in e ffec tiv e .[2 ] I t  is  b e y o n d  q u e s tio n  t h a t  p r io r  to  
th e  S eco n d  a m e n d m e n t  th e  c o m m o n  law  re c o g n iz e d  a  f u n d a m e n ta l  
in d iv id u a l r ig h t  to  k e e p  a n d  b e s r  a rm s , s u b je c t o n ly  to  a  c e r t a in  
l im ite d  p o lice  p o w e r to  r e g u la te  th e  b e a r in g  o f  a r m s  so a s  n o t  to  
te r r i f y  th e  good p e o p le  o f  th e  la n d . 4 B la c k s to n e  C o m m e n ta r ie s  149.

B. THE H ISTORY OP TH E  SECOND A M EN DM EN T
T h e  S eco n d  a m e n d m e n t  to  th e  U n i te d  S ta te s  C o n s t i tu t io n  p ro ­

vides:

A  w e ll r e g u la te d  M ilit ia , b e in g  n e c e s s a ry  to  t h e  s e c u r i ty  
o f  a  fre e  S ta te ,  th e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  
A rm s s h a l l  n o t  be  in f r in g e d .

T h e  h is to ry  o f  th e  S e c o n d  A m e n d m e n t  in d ic a te s  t h a t  i ts  p u rp o s e s  
w e re  to  s e c u re  to  e a c h  in d iv id u a l  th e  r ig h t  to  k e e p  a n d  b e a r  a r m s  
so t h a t  h e  cou ld  p ro te c t  h is  a b s o lu te  in d iv id u a l  r ig h ts  a s  w e ll  a s  
c a r ry  o u t  h is  o b lig a tio n  to  a s s is t  in  th e  c o m m o n  d e fe n se . I t  is 
e v id e n t t h a t  th e  f r a m e r s  o f  th e  C o n s t i tu t io n  d id  n o t  in te n d  to  l im it  
th e  r ig h t  to  k eep  a n d  b e a r  a r m s  to  a  fo rm a l m i l i t a r y  b o d y  o r  
o rg a n iz e d  m ili t ia , b u t  in te n d e d  to  p ro v id e  fo r  a n  “ u n o r g a n iz e d ” 
a rm e d  c it iz e n ry  p re p a re d  to  a s s is t  in  th e  c o m m o n  d e fe n se  a g a in s t  a  
fo re ig n  in v a d e r  o r  a  d o m e s tic  t y r a n t .  T h is  c o n c e p t o f  a n  u n o rg a ­
n ized , a rm e d  c it iz e n ry  c le a r ly  re c o g n iz e d  th e  r ig h t ,  a n d  m o re o v e r  
th e  d u ty , to  k e e p  a n d  b e a r  a r m s  in  a n  in d iv id u a l  c a p a c ity .

O n e  o f th e  g ra v e s t  d e c is io n s  fa c e d  b y  th e  F r a m e r s  o f  th e  C o n s ti­
tu t io n  w as  w h e th e r  th e  fe d e ra l  g o v e rn m e n t  sh o u ld  b e  p e r m i t te d  to  
m a in ta in  a  s ta n d in g  a rm y . B e c a u se  o f  t h e i r  p e r s o n a l  e x p e r ie n c e s  in  
a n d  p r io r  to  th e  R e v o lu tio n , th e  F r a m e r s  o f  th e  C o n s t i tu t io n  r e a l ­
ized th a t  a l th o u g h  u se fu l fo r  n a t io n a l  d e fe n se , a  s ta n d in g  a r m y  w a s  
p a r t ic u la r ly  in im ic a l to  th e  c o n tin u e d  sa fe  e x is te n c e  o f  th o s e  a b so ­
lu te  r ig h ts  reco g n ized  by  B la c k s to n e  a n d  g e n e ra l ly  in im ic a l  to  p e r ­
so n a l f reed o m  a n d  lib e r ty .

U n w illin g , h o w ev e r, to  fo rego  c o m p le te ly  th e  n a t io n a l  d e fe n se  
b e n e fits  o f a  s ta n d in g  a rm y , th e  F r a m e r s  d ev e lo p ed  a  c o m p ro m ise  
p o sitio n . T h e  fe d e ra l g o v e rn m e n t  w as g r a n te d  th e  a u th o r i ty  to  
“ ra is e  a n d  s u p p o r t” a n  a rm y , su b je c t to  th e  r e s tr ic t io n s  t h a t  no  
a p p ro p r ia t io n  o f m o n e y  fo r th e  a rm y  w o u ld  be  fo r m o re  t h a n  tw o  
y e a rs  a n d  c iv ilia n  c o n tro l o v e r  th e  a rm y  w o u ld  b e  m a in ta in e d .  U .S . 
C o n s titu tio n , A r tic le  I, S e c tio n  8, C la u se  12. F u r th e r m o r e ,  k n o w in g
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t h a t  th e  m i l i t ia m a n  or c itiz e n  s o ld ie r  h a d  m a d e  p o ssib le  th e  su ccess  
o f th e  A m e r ic a n  R e v o lu tio n  fo r In d e p e n d e n c e , [3] th e  F r a m e r s  re c ­
o g n ized  t h a t  a  m i l i t ia  w o u ld  p ro v id e  th e  f in a l  b u lw a rk  a g a in s t  b o th  
d o m e s tic  t r y a n n y  a n d  fo re ig n  in v a s io n . C o n g ress , h o w e v e r, w as 
g iv e n  o n ly  l im ite d  a u th o r i ty  o v e r  th e  m il it ia ;  i t  co u ld  " g o v e rn  . . . 
[on ly] s u c h  p a r t  o f  th e  [ th e  m ilit ia ]  as  m a y  b e  em p lo y e d  in  th e  
S e rv ic e  o f  th e  U n ite d  S ta te s  . . le a v in g  to  th e  s ta te s  “ th e  A p ­
p o in tm e n t  o f  th e  O fficers , a n d  th e  A u th o r i ty  o f  t r a in in g  th e  M ili t ia  
. . ( e m p h a s is  a d d e d )  U .S . C o n s titu tio n , A r tic le  I, S e c tio n  8, 
C la u se  16.

I t  is  e v id e n t  f ro m  th e  u n d e rs c o re d  la n g u a g e  o f  C la u se  16 th a t ,  in  
a d d itio n  to  t h a t  p a r t  o f  th e  m il i t ia  o v e r  w h ic h  th e  C o n s ti tu t io n  
g r a n te d  C o n g re ss  a u th o r i ty ,  th e r e  e x is ts  a  re s id u a l , u n o rg a n iz e d  
m i l i t ia  t h a t  is  n o t  su b je c t to  c o n g re ss io n a l c o n tro l. T h e  U n ite d  
S ta te s  C ode, in  T i t le  10, S e c tio n  311, c o n tin u e s  to  reco g n ize  th e  
d is t in c t io n  b e tw e e n  th e  o rg a n iz e d  a n d  u n o rg a n iz e d  m ilit ia :

(a) T h e  m i l i t ia  o f  th e  U n ite d  S ta te s  c o n s is ts  o f  a l l  ab le - 
b o d ied  m a le s  a t  le a s t  17 y e a rs  o f  a g e  a n d , e x c e p t a s  p ro ­
v id ed  in  s e c tio n  313 o f  t i t l e  32, u n d e r  45 y e a r s  o f ag e  w ho  
a re , o r  w h o  h a v e  m a d e  a  d e c la ra t io n  o f  in te n t io n  to  
b eco m e, c it iz e n s  o f  th e  U n ite d  S ta te s  a n d  o f fe m a le  c itiz e n s  
o f  th e  U n ite d  S ta te s  w h o  a r e  c o m m iss io n ed  o ffice rs  o f  th e  
N a tio n a l  G u a rd .

(b) T h e  c la sse s  of th e  m il i t ia  a re :  (1) T h e  o rg a n iz e d  m ili­
t ia ,  w h ic h  c o n s is ts  o f  th e  N a t io n a l  G u a rd  a n d  th e  N a v a l 
M ilit ia ;  a n d  (2) T h e  u n o rg a n iz e d  m il i t ia  w h ic h  c o n s is ts  of 
th e  m e m b e rs  o f  t h e  m i l i t ia  w h o  a r e  n o t  m e m b e rs  o f  th e  
N a t io n a l  G u a rd  o r  th e  N a v a l  M ilitia .

T h is  d is t in c t io n , r e c o g n u e d  b y  th e  F r a m e r s  in  th e  C o n s titu tio n , 
w a s  f i r s t  c o d ified  in  th e  M il i t ia  A c t o f  1792, w h ic h  d e f in e d  b o th  a n  
" o rg a n iz e d ” m il i t ia ,  a n d  a n  “ e n ro lle d "  m il i t ia . [4] T h e  u n o rg a n iz e d  
o r  e n ro b e d  m i l i t ia  w e re  n o t  a c tu a l ly  in  se rv ice , b u t  w e re  n o n e th e ­
le s s  a v a ila b le  to  a s s is t  in  th e  com m on  d e fe n se  sh o u ld  c o n d itio n s  
n e c e s s i ta te  e i th e r  s u p p o r t  o f th e  o rg a n iz e d  m il i t ia  o r  p o ss ib ly  de­
fe n se  a g a in s t  in te r n a l  o p p re ss io n . A s fu lly  e x p la in e d  la te r ,  th e  
m e m b e rs  o f  th e  u n o rg a n iz e d  m il i t ia  w e re  e x p e c te d  to  b e  f a m il ia r  
w ith  th e  u se  o f  f i r e a rm s  a n d  to  a p p e a r  b e a r in g  th e i r  ow n a rm s . 
O b v io u sly , th e y  co u ld  b e  so p re p a re d  o n ly  i f  a l l  in d iv id u a ls  w e re  
g u a r a n te e d  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s .

In  h is  c o m m e n ts  o n  th e  r ig h ts  p ro te c te d  by  th e  C o n s ti tu t io n , a  
le a d in g  c o n s t i tu t io n a l  c o m m e n ta to r , in  d isc u ss in g  th e  r ig h t  p ro te c t­
ed  b y  th e  S e c o n !  A m e n d m e n t, w ro te :

T h e  R ig h t  is  G e n e ra l. I t  m a y  be  su p p o sed  f ro m  th e  p h r a ­
seo lo g y  o f  th is  p ro v is io n  t h a t  th e  r ig h t  to  k e e p  a n d  b e a r  
a rm s  w a s  o n ly  g u a r a n te e d  to  th e  m ilit ia ;  b u t  th is  w o u ld  be 
a n  in te r p r e ta t io n  n o t  w a r r a n te d  by  th e  in te n t .  T h e  m il i t ia , 
as  h a s  b e e n  e ls e w h e re  e x p la in e d , c o n s is ts  o f  th o se  p e rso n s  
w ho , u n d e r  th e  law , a re  lia b le  to  th e  p e rfo rm a n c e  o f m ili­
ta r y  d u ty , a n d  a r e  o ffice red  a n d  e n ro lle d  fo r  se rv ic e  w h e n  
c a lle d  u p o n . B u t  th e  la w  m a y  m a k e  p ro v is io n  fo r th e  e n ­
ro l lm e n t  o f  a ll  w h o  a re  f i t  to  p e rfo rm  m il i ta r y  d u ty , o r  of a  
s m a ll  n u m b e r  o n ly , o r  i t  m a y  w h o lly  o m it to  m a k e  an y  
p ro v is io n  a t  a ll ;  a n d  i f  th e  r ig h t  w e re  l im ite d  to  th o se

85



e n ro lle d , th e  p u rp o s e  o f  th i s  g u a r a n t e e  m ig h t  be  d e fe a te d  
a l to g e th e r  by  th e  a c t io n  o r  n e g le c t  to  a c t o f  th e  g o v e rn ­
m e n t  i t  w a s  m e a n t  to  h o ld  in  c h e c k . T h e  m e a n in g  o f  th e  
p r o v is io n  u n d o u b te d ly  is , t h a t  th e  p e o p le , f r o m  w h o m  th e  
m i ’. i t i a  m u s t  be ta k e n ,  s h a l l  h a v e  th e  r i g h t  to  k e e p  a n d  
b e a r  a rm s ,  a n d  th e y  n e e d  n o  p e r m is s io n  o r  r e g u la t io n  o f  
la w  f o r  th e  p u rp o s e .  B u t  th i s  e n a b le s  th e  g o v e rn m e n t  to  
h a v e  a  w e ll r e g u la te d  m i l i t ia ;  fo r  to  b e a r  a r m s  im p lie s  
s o m e th in g  m o re  t h a n  th e  m e r e  k e e p in g ; i t  im p lie s  th e  
le a r n in g  to  h a n d le  a n d  u se  th e m  in  a  w ?y  t h a t  m a k e s  
th o s e  w h o  k e e p  th e m  r e a d y  fo r  t h e i r  e f f ic ie n t use; in  o th e r  
w o rd s , i t  im p lie s  a  r ig h t  to  m e e t  fo r  v o lu n ta r y  d is c ip lin e  in  
a rm s ,  o b s e rv in g  in  d o in g  so t h e  la w s  o f  p u b lic  o rd e r .  (E m ­
p h a s is  a d d ed ;)  T h o m a s  M . C o o ley , L L .D ., G e n e ra l  P r in c i ­
p le s  o f  C o n s t i tu t io n a l  L a w  in  th e  U n i te d  S ta te s  o f  A m e r ­
ic a , 2 9 8 -2 9 9  (3 rd  ed . 1898).

W h e n  th e  C o n s t i tu t io n  w a s  s e n t  to  th e  s ta te s  fo r  r a t i f ic a t io n ,  
s e v e ra l  s ta te s ,  c h ie f  a m o n g  th e m  V irg in ia ,  w e re  c o n c e rn e d  t h a t  in  
s p i te  o f  th e  r e s t r ic t io n s  w r i t t e n  in to  th e  m a in  body  o f  t h e  C o n s t i tu ­
tio n , a  f e d e ra l  s ta n d in g  a r m y  m ig h t  s t i l l  t h r e a te n  th e  h a rd -w o n  
l ib e r t ie s  o f  th e  p eo p le . In  F e d e r a l i s t  N o . 46, w r i t te n  p r io r  to  th e  
r a t i f ic a t io n  o f  th e  C o n s t i tu t io n ,  J a m e s  M a d iso n  d is c u s s e d  h o w  a  
fe d e ra l  s ta n d in g  a rm y , w h ic h  h e  e s t im a te d  in  1788 w o u ld  c o n s is t  o f 
“ o n e  tw e n ty - f i f th  p a r t  o f  th e  n u m b e r  a b le  to  b e a r  a r m s ,” m ig h t  be 
c h e c k e d  o r  c o n tro lle d :

T o  th e s e  [ th e  s t a n d in g  a r m y  tro o p s ]  w o u ld  b e  o p p o se d  a  
m i l i t ia  a m o u n t in g  to  n e a r  h a l f  a  m il l io n  o f  c i t iz e n s  w ith  
a r m s  in  t h e i r  h a n d s ,  o f f ic e re d  b y  m e n  c h o se n  f ro m  a m o n g  
th e m s e lv e s , f ig h t in g  fo r  t h e i r  c o m m o n  l ib e r tie s , a n d  u n i te d  
a n d  c o n d u c te d  b y  [ s ta te ]  g o v e r n m e n ts  p o sse ss in g  t h e i r  a f­
fe c tio n s  a n d  c o n fid e n c e . I t  m a y  w e ll b e  d o u b te d  w h e th e r  a  
m i l i t i a  th u s  c i r c u m s ta n c e d  c o u ld  e v e r  be c o n q u e re d  b y  
s u c h  a  p ro p o r t io n  o f  r e g u la r  tro o p s . T h o se  w ho  a r e  b e s t  
a c q u a in te d  w ith  th e  l a t e  s u c c e s s fu l  r e s is ta n c e  o f t h i s  c o u n ­
t r y  a g a in s t  th e  B r i t i s h  A rm s  w il l  be  m o s t  in c lin e d  to  d e n y  
th e  p o s s ib il i ty  o f  i t .  B e s id e s  th e  a d v a n ta g e  o f  b e in g  a rm e d ,  
w h ic h  th e  A m e r ic a n s  p o sse ss  o v e r  th e  p e o p le  o f  a lm o s t  
e v e ry  o th e r  n a t io n .  T h e  e x is te n c e  o f  s u b o rd in a te  g o v e rn ­
m e n ts  to  w h ic h  t h e  p e o p le  a r e  a t ta c h e d ,  a n d  by  w h ic h  th e  
m i l i t ia  o ff ic e rs  a r e  a p p o in te d ,  fo rm s  a  b a r r i e r  a g a in s t  th e  
e n te r p r is e s  o f  a m b it io n , m o re  in s u r m o u n ta b le  t h a n  a n y  
w h ic h  a  s im p le  g o v e r n m e n t  o f  a n y  fo rm  c a n  a d m i t  of. 
N o tw i th s ta n d in g  t h e  m i l i t a r y  e s ta b l is h m e n ts  in  t h e  s e v e r ­
a l  k in g d o m s  o f  E u ro p e , . . . t h e  g o v e rn m e n ts  [of E u ro p e ]  
a r e  a f r a id  to  t r u s t  t h e  p e o p le  w i th  a rm s . (E m p h a s is  ad d ed .)

A le x a n d e r  H a m il to n , too , a l th o u g h  m o re  fa v o ra b ly  in c lin e d  
to w a rd  a  s t r o n g  c e n t r a l  g o v e r n m e n t ,  f e a re d  th e  d e t r im e n ta l  e ffec ts  
on  in d iv id u a l  l ib e r ty  t h a t  m ig h t  r e s u l t  f ro m  th e  e x is te n c e  o f  a  
f e d e ra l s ta n d in g  a rm y . H e  e x p la in e d  in  F e d e ra l is t  N o . 29 how , 
u n d e r  th e  p ro p o se d  c o n s t i tu t io n ,  a  f e d e ra l  s ta n d in g  a r m y  cou ld  be 
a v o id ed  o r  a t  le a s t  r e s t r a in e d :
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T h e  a t t e n t io n  o f  t h e  g o v e rn m e n t  o u g h t p a r t i c u la r ly  to  
h  i d i r e c te d  to  th e  fo rm a tio n  o f  a  s e le c t  co rp s  o f  m o d e r a te  
size u p o n  s u c h  p r in c ip le s  a s  w ill  r e a l ly  f i t  i t  fo r  s e rv ic e  in  
ca se  o f  n e e d . B y th u s  c ir c u m s c r ib in g  th e  p la n  i t  w il l  be  
p o s s ib le  to  h a v e  a n  e x c e l le n t  b o d y  o f w e ll t r a in e d  m i l i t i a  
r e a d y  to  ta k e  th e  f ie ld  w h e n e v e r  th e  d e fe n se  o f  th e  S ta te  
s h a ll  r e q u i r e  it. T h is  w ill  n o t  o n ly  le s se n  th e  c a l l  fo r  
m i l i t a r y  e s ta b l is h m e n ts ;  b u t  i f  c irc u m s ta n c e s  s h o u ld  a t  
a n y  t im e  o b lig e  th e  g o v e rn m e n t  to  fo rm  a n  a r m y  o f  a n y  
m a g n i tu d e ,  t h a t  a r m y  c a n  n e v e r  b e  fo rm id a b le  to  t h e  l ib ­
e r t ie s  o f  th e  p eo p le , w h ile  th e r e  is a  la rg e  body  o f  c i t iz e n s  
l i t t l e  i f  a t  a l l  in f e r io r  to  th e m  in  d is c ip lin e  a n d  th e  u s e  o f  
a rm s , w h o  s ta n d  r e a d y  to  d e fe n d  th e i r  r ig h ts  a n d  th o s e  o f  
t h e i r  fe llo w  c itiz e n s . T h is  a p p e a r s  to  m e  th e  o n ly  s u b s t i ­
t u te  t h a t  c a n  b e  d e v ise d  fo r  a  s ta n d in g  a rm y ; t h e  b e s t  
p o ss ib le  s e c u r i ty  a g a in s t  i t  i f  i t  s h o u ld  e x is t.

H a m il to n  e v id e n t ly  f e l t  t h a t  th e  m i l i t i a  co m p o sed  o f  t h e  b o d y  o f 
th e  p eo p le  w o u ld  p ro v id e  a  d e t e r r e n t  to  a  fe d e ra l  s t a n d in g  a r m y  o r 
th e  o rg a n iz e d  m il i t ia ,  o n ly  b e c a u s e  t h e  p e o p le  h a d  th e  r i g h t  to  k e e p  
a n d  b e a r  a r m s .  T h e  s ta te s ,  h o w e v e r , w a n te d  th is  r ig h t  t o  b e  g u a r ­
a n te e d  e x p lic i t ly .  A  n u m b e r  o f  th e m , th e re fo re ,  p ro p o se d  a m e n d in g  
th e  C o n s t i tu t io n  to  g u a r a n te e  a n  in d iv id u a l  r ig h t  to  k e e p  a n d  b e a r  
a rm s .

C o n s o n a n t  w i th  th e  r e q u e s t  o f  t h e  s ta te s ,  th e  C o n g re s s  p ro p o sed  
tw e lv e  a m e n d m e n ts  to  th e  C o n s t i tu t io n , o n e  o f w h ic h  c o n c e rn e d  
th e  r ig h t  to  k e e p  a n d  b e a r  a r m s .[5] I n  i ts  o r ig in a l  fo rm , a s  p ro p o se d  
by  J a m e s  M a d is o n  o f  V irg in ia ,  t h e  S e c o n d  A m e n d m e n t  ( th e  fo u r th  
p ro p o sed  a m e n d m e n t)  re a d :

T h e  r i g h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  a rm s  s h a l l  n o t  
be  in f r in g e d ;  a  w e ll-a rm e d  a n d  w e ll- re g u la te d  m i l i t ia  b e in g  
th e  b e s t  s e c u r i ty  o f  a  f r e e  c o u n try ;  b u t  n c  p e rso n  r e l ig io u s ­
ly  s c r u p u lo u s  o f  b e a r in g  a r m s  s h a l l  b e  c o m p e lle d  to  r e n d e r  
m i l i t a r y  s e rv ic e  in  p e rso n .

C o n g re s s m a n  E lb r id g e  G e r ry  o f  M a s s a c h u s e tts  o p p o se d  th e  
a m e n d m e n t  in  th i s  fo rm  b e c a u s e  t h e  p ro v is io n  e x e m p t in g  p e rso n s  
w ith  r e l ig io u s  s c ru p le s  f ro m  b e a r in g  a r m s  m ig h t  be  u s e d  b y  th e  
fe d e ra l g o v e r n m e n t  a r b i t r a r i l y  to  d e c la re  a n  in d iv id u a l  re lig io u s ly  
s c ru p u lo u s , th e r e b y  d e n y in g  h im  th e  r ig h t  to  b e a r  a r m s .  G e r ry  
o ffe red  a n  a m e n d m e n t  m o d ify in g  th e  relig .' ju s  e x e m p tio n  to  a p p ly  
on ly  to  r e l ig io u s  s e c ts  a n d  n o t  to  in d iv id u a ls . In  th e  c o u rs e  o f  th e  
floor d e b a te ,  G e r ry  d is c u s se d  th e  S eco n d  A m e n d m e n t a n d  th e  p u r ­
pose o f t h e  m il i t ia :

T h is  d e c la r a t io n  o f  r ig h ts ,  I t a k e  it , is  in te n d e d  to  s e c u re  
th e  p e o p le  a g a in s t  th e  m a la d m in is t r a t io n  o f th e  G o v e rn ­
m e n t, i f  w e  co u ld  s u p p o se  th a t ,  in  a l l  cases , th e  r ig h t s  o f  
th e  p e o p le  w o u ld  b e  a t te n d e d  to , th e  o ccasio n  fo r g u a r d s  o f  
th is  k in d  w o u ld  be  re m o v e d . N o w , I a m  a p p re h e n s iv e ,  s ir , 
t h a t  t h i s  c la u s e  w o u '^  g iv e  a n  o p p o r tu n i ty  to  th o  p e o p le  in  
p o w er to  d e s tro y  th e  C o n s t i tu t io n  itse lf . T h e y  c a n  d e c la r e  
w ho a r e  th o s e  re l ig io u s ly  s c ru p u lo u s , a n d  p re v e n t  th e m  
from  b e a r in g  a n a s .
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W h a t, s ir , is th e  u se  o f  a  m il i t ia ?  I t  is to  p r e v e n t  th e  
e s ta b l is h m e n t  o f  a  s ta n d in g  a rm y , th e  b a n e  o f  l ib e r ty . 
N ow , i t  m u s t  be e v id e n t  t h a t ,  u n d e r  th i3  p ro v is io n , to g e th ­
e r  w ith  th e i r  o th e r  p o w ers , C o n g re ss  c o u id  t a k e  s u c h  m e a s ­
u re s  w ith , re sp e c t to  a  m il i t ia ,  a s  to  m a k e  a  s ta n d in g  a rm y  
n e c e ssa ry . W h e n e v e r  G o v e rn m e n ts  m e a n  to  in v a d e  th e  
r ig h ts  a n d  lib e r tie s  o f  th e  p eo p le , th e y  a lw a y s  a t t e m p t  to 
d e s tro y  th e  m ili t ia , in  o r d e r  to  r a is e  a n  a r m y  u p o n  th e i r  
r u in s .  T h is  w as d o n e  a c tu a l ly  b y  G r e a t  B r i ta in  a t  th e  
c o m m e n c e m e n t o f  t h e  la te  R e v o lu tio n . T h e y  u se d  e v e ry  
m e a n s  in  th e i r  p o w e r to  p r e v e n t  t h e  e s ta b l i s h m e n t  o f  a n  
e ffe c tiv e  m il i t ia  to  th e  E a s tw a rd . T h e  A sse m b ly  o f  M a s s a ­
c h u s e t ts ,  see in g  th e  r a p id  p ro g re ss  t h a t  a d m in is t r a t io n  
w e re  m a k in g  to  d e v e s t th e m  o f  t h e i r  in h e r e n t  p riv ile g e s , 
e n d e a v o re d  to  c o u n te r a c t  th e m  b y  th e  o rg a n iz a t io n  o f  a  
m il i t ia ;  b u t  th e y  w e re  a lw a y s  d e fe a te d  b y  th e  in f lu e n c e  of 
th e  C ro w n . [ In te r ru p tio n .]

N o  a t te m p ts  th e y  m a d e  w e re  su c c e ss fu l, u n t i l  th e y  e n ­
g a g e d  in  th e  s tru g g le  w h ic h  e m a n c ip a te d  th e m  a t  once  
f ro m  t h e i r  th ra ld o m . N ow , i f  w e  g iv e  a  d is c r e t io n a ry  p o w er 
to  e x c lu d e  th o se  f ro m  m i l i t ia  d u ty  w h o  h a v e  re lig io u s  s c ru ­
p le s , w e m a y  as w e ll m a k e  n o  p ro v is io n  o n  th is  h e a d . F o r  
th is  re a so n , [I w ish ] th e  w o rd s  to  b e  a l t e r e d  so  a s  to  be  
c o n fin e d  to  p e rso n s  b e lo n g in g  to  a  re l ig io u s  s e c t  s c ru p u lo u s  
o f  b e a r in g  a rm s . 1 A n n a ls  o f  C o n g re ss  7 4 9 -7 5 0  (A u g u s t 17, 
1789).

G e r ry  p la in ly  u n d e rs to o d  in  m a k in g  h is  p ro p o s a l t h a t  o n e  p u r ­
pose o f  th e  a m e n d m e n t w a s  to  e n s u r e  th e  e x is te n c e  o f  t h e  m il i t ia  
co m p o sed  o f  th e  body  o f  t h e  p e o p le  s in c e  th e  o rg a n iz e d  m il i t ia  w as 
su b je c t to  fe d e ra l  se rv ice ; th e r e f o r e  i t  w a s  n e c e s s a ry  to  p r o te c t  th e  
r ig h t  o f  a l l  people , t h a t  is , e a c h  in d iv id u a l ,  to  k e e p  a n d  b e a r  
a rm s.[6 ] G e r ry  reco g n ized  t h a t  o n ly  i f  a l l  in d iv id u a ls , th o s e  w hose 
l ib e r t ie s  w e re  to  be p ro te c te d , w e re  c a p a b le  o f  u s in g  a r m s ,  could  
th e  m i l i t ia  t r u ly  se rv e  a s  th e  f in a l  b u lw a r k  a g a in s t  a  fo re ig n  in v a d ­
e r  o r  d o m e s tic  ty r a n t .  F o llo w in g  G e r ry 's  d is c u ss io n , th e  p ro p o sed  
a m e n d m e n t  w as  rev ised  to  e l im in a te  a n y  r e f e re n c e  to  a  re lig io u s  
e x e m p tio n  fro m  k e e p in g  a n d  b e a r in g  a rm s .

S u p p o r t in g  G e rry 's  v iew  t h a t  th e  S e c o n d  A m e n d m e n t  p ro te c te d  
a n  in d iv id u a l  r ig h t  is  t h a t  th e  S e n a te ,  w h ile  a lso  c o n s id e r in g  th e  
p ro p o se d  a m e n d m e n ts , s o u n d ly  r e je c te d  a  p ro p o s a l  to  in s e r t  th e  
p h ra s e  “ fo r  th e  co m m o n  d e fe n s e ”  a f te r  th e  w o rd s  “b e a r  a r m s ,” (1 
H is to ry  o f th e  S u p re m e  C o u r t  o f  th e  U n i te d  S ta te s ,  450 (J . G oebel, 
J r .  ed . 1971), 2 B. S c h w a rtz , T h e  B ill o f  R ig h ts : A  D o c u m e n ta ry  
H is to ry  1153-54  (1971)), th e r e b y  e m p h a s iz in g  t h a t  th e  p u rp o se  o f 
th e  S eco n d  A m e n d m e n t w a s  n o t  m e re ly  to  p ro v id e  fo r  th e  com m on  
d e fe n se , b u t  a lso  to  p ro te c t  th e  in d iv id u a l 's  r i g h t  to  k e e p  a n d  b e a r  
a rm s  fo r  h is  ow n d e fen se  a n d  s e lf -p re s e rv a tio n .

N o t re m o v e d  fro m  th e  o r ig in a l ly  p ro p o se d  v e rs io n , h o w e v e r , w as 
th e  te r m  “w e ll- re g u la te d .” C o n tr a ry  to  m o d e m  u sag e , w h e re in  
“ r e g u la te d ”  is g e n e ra l ly  u n d e rs to o d  to  m e a n  “ c o n tro lle d ”  o r  “gov­
e rn e d  b y  r u le ” , in  its  o b so le te  fo rm  p e r ta in in g  to  tro o p s , “ re g u la t­
e d ” is d e f in e d  a s  “p ro p e r ly  d is c ip lin e d .” I I  C o m p a c t E d itio n , O xford  
E n g lis h  D ic tio n a ry  2473 (1971). In  th e  O x fo rd  E n g lis h  D ic tio n a ry , 
m o re o v e r, th e  v e rb  “d isc ip lin e ,” in  i ts  e a r l ie r  u sa g e , is d e f in e d  as
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“ to  in s t r u c t ,  e d u c a te , t r a i n . ” I  C o m p a c t E d itio n , O x fo rd  E n g lish  
D ic tio n a ry  741 (1371). F u r th e r m o r e ,  a s  a  n o u n , “ d isc ip lin e ,” w h ich  
is  e ty m o lo g ic a lly  “ c o n c e rn e d  . . . w ith  p ra c tic e  o r  e x e rc ise s ,” re fe rs  
to  a  f ie ld  o f  “ le a rn in g  o r  k n o w le d g e ’ o r  th e  “ t r a in in g  e ffec t o f 
e x p e r ie n c e ” th a t ,  in  r e la t io n  to  a rm s , is  d e f in e d  a s  “ t r a in in g  in  th e  
p ra c tic e  o f  a rm s  . . .”  I b i d  P la in ly  th e n ,  by  u s in g  th e  te r m  “ w e”  
r e g u l a t e d ” th e  F ra m e rs  h a d  in  m in d  n o t  o n ly  th e  in d iv id u a l  ow n­
e rs h ip  a n d  possessio n  o f  f i r e a r m s  b u t  a lso  th e  v o lu n ta r y  u n d e r ta k ­
in g  o f p ra c tic e  a n d  t r a in in g  w i th  s u c h  f i r e a rm s  so t h a t  e a c h  p e rso n  
co u ld  b eco m e e x p e r ie n c e d  w ith  a n d  c o m p e te n t  in  th e  u se  o f  f ire ­
a rm s  a n d  th e re b y  b e  p r e p a r e d  sh o u ld  th e  n e e d  a r is e , to  c a r r y  o u t 
h is  m i l i t ia  o b lig a tio n . T h is  c o n c lu s io n  is  in  c o m p le te  a c c o rd  w ith  
th e  c o m m e n t o f  T h o m a s  M . C ooley , s u p ra ,  p. 7.

C o n s is te n t w ith  th is  v ie w  is  a  p la n  d ra f te d  b y  G eo rg e  M eso n , th e  
F r a m e r  o f  t h e  V irg in ia  D e c la r a t io n  o f R ig h ts  a n d  o n e  o f th e  F r a m ­
e rs  o f  th e  C o n s titu tio n  fo r  t h e  in h a b i ta n ts  o f  F a ir f a x  C o u n ty , V ir ­
g in ia , in  F e b ru a ry , 1775, w h e re b y  " a l l  th e  ab le -b o d ied  F re e m e n  
fro m  e ig h te e n  to  fifty  Y e a rs  o f  A g e” w e re  to  "e m b o d y  [th e m jse lv e s  
in to  a  M il i t ia  fo r th [e] C o u n ty .” I P a p e r s  o f  G eo rg e  M a so n  215 (U. 
o f  N .C . P re s s , 1970). T h e y  d id  so b e c a u se  th e y  w e re  " th o ro u g h ly  
c o n v in ced  t h a t  a  w e l l - r e g u lr te d  m il i t ia ,  co m p o sed  o f  th e  G e n tle ­
m e n , F re e h o ld e rs , a n d  o t h e r  F re e m e n , is  th e  n a t u r a l  S t r e n g th  a n d  
o n ly  sa fe  & s ta b le  s e c u r i ty  o f  a  f re e  G o v e rn m e n t, & t h a t  su c h  
M ili t ia  w ill re lie v e  o u r  M o th e r  C o u n try  f ro m  a n y  E x p e n se  in  o u r  
P ro te c tio n  a n d  D efense , w il l  o b v ia te  th e  P re te n c e  o f  a  n e c e s s ity  fo r  
ta x in g  u s  o n  t h a t  a c c o u n t, a n d  r e n d e r  i t  u n n e c e s s a ry  to  k e e p  a n y  
s ta n d in g  A rm y  (ev er d a n g e ro u s  to  l ib e r ty )  in  th is  C o lony  . . .” Ib id .

T h u s , e a c h  s u b sc r ib e r  a g re e d , “ . . . w e  do E a c h  o f  us, fo r  o u r ­
se lv es  re sp e c tiv e ly , p ro m is e  a n d  e n g a g e  to  k e e p  a  good F ire lo c k  in  
p ro p e r  O rd e r , & to  f u r n is h  O u rse lv e s  a s  so o n  a s  p o ss ib le  w ith , & 
a lw a y s  keep  b y  us, o n e  P o u n d  o f  G u n p o w d e r , fo u r  P o u n d s  o f  L ead , 
o n e  D ozen  G u n -F lin ts , & a  p a i r  o f  B u lle t-M o u ld s , w ith  a  C a r to u c h  
B ox, o r  p o w d e r-h o rn , a n d  B a g  fo r  B a lls . T h a t  w e w ill U3e o u r  b e s t  
E n d e a v o u rs  to  p e rfe c t o u rs e lv e s  in  th e  M il i ta ry  E x e rc ise  & Disci- 
p in e  . . .” (E m p h a s is  a d d e d .)  Id . a t  216.

F in a lly , th e  s ta te  r a t i f y in g  c o n v e n tio n s  p ro v id e  a n  e x c e lle n t in ­
s ig h t  in to  th e  p e rc e p tio n  o f  th e  F r a m e r s  t h a t  th e  Second  A m e n d ­
m e n t g u a r a n te e d  to  e a c h  in d iv id u a l  th e  r ig h t  to  k e e p  a n d  b e a r  
a rm s .

In  N ew  H a m p s h ire  th e  r a t i f y in g  c o n v e n tio n  a d v a n c e d  a  p ro p o sa l 
w h ic h  p ro v id e d  t h a t  “ C o n g re ss  s h a l l  n e v e r  d is a rm  a n y  c it iz e n  
u n le ss  s u c h  a s  a r e  o r  h a v e  b e e n  in  A c tu a l  R e b e llio n .” (E m p h a s is  
added .) D e b a te s  in  th e  F e d e r a l  C o n v e n tio n  o f  1787 a s  R e p o r te d  by  
J a m e s  M ad iso n , 658 ( H u n t  &  S c o tt  ed. 1920).

P e n n s y lv a n ia  p ro p o sed  a  p ro v is io n  s ta t in g  t h a t  “ th e  p eo p le  h a v e  
th e  r ig h t  to  b e a r  a rm s  fo r  th e  d e fe n se  o f  th e m se lv e s , t h e i r  s ta te , o r  
th e  U n ite d  S ta te s , a n d  fo r  k i l l in g  g a m e , a n d  no  la w  s h a l l  be  e n ­
a c te d  fo r d is a rm in g  th e  p e o p le  e x c e p t fo r  c r im e s  c o m m itte d  o r  in  a  
case  o f  r e a l  d a n g e r  o f  p u b lic  in ju ry  fro m  i n d i v id u a ls  . . . ” (E m p h a ­
sis  ad d ed .)  E . D u m b a u ld , T h e  B i l l  o f  R ig h t s  a n d  W h a t I t  M e a n s  
T o d a y  12 (1957).

A n d  in  M a s s a c h u s e tts ,  S a m u e l A d a m s p ro p o sed  a n  a m e n d m e n t 
r e q u ir in g  t h a t  th e  " C o n s t i tu t io n  be  n e v e r  c o n s tru e d  to  a u th o r iz e  
C o n g ress  to  . . . p r e v e n t  th e  p eo p le  o f th e  U n ite d  S ta te s , w ho a re



p e a c e a b le  c it iz e n s  f ro m  k e e p in g  th e i r  o w n  a r m s .” (E m p h a s is  
ad d ed .) P ie rc e  &  H a le , D e b a te s  o f  th e  M a s s a c h u s e t ts  C o n v e n tio n  o f  
1788 8 6 -8 7 .

T h e  s ig n if ic a n c e  o f  th e  fo re g o in g  h is to ry  is t h a t  th e  jo in in g  o f  " a  
w e ll r e g u la te d  m i l i t i a ”  w ith  “ th e  r ig h t  to  k e e p  a n d  b e a r  a r m s ”  w as 
a  n a t u r a l  a n d  lo g ica l r e s u l t  o f  th e  e x p e r ie n c e  o f  th e  m e n  w h o  h a d  
led  th e  R e v o lu tio n . O n ly  i f  in d iv id u a ls  h a d  th e  r i g h t  to  k e e p  a n d  
b e a r  a r m s  c o u ld  th e  p e o p le  p ro v id e  fo r  t h e i r  o w n  d e fe n s e  a n d  se lf- 
p r e s e rv a t io n  a s  w e ll a s  in  t h e i r  c a p a c ity  a s  m e m b e rs  o f  th e  m il i ta ,  
p ro v id e  fo r  t h e  com m on d e fe n se  fro m  a  fo re ig n  in v a d e r  o r  a s  a  
c h e c k  a g a in s t  th e  i n t e r n a l  u s u rp a t io n  o f  l ib e r ty  b y  a  s t a n d in g  a rm y  
o f th e  c e n t r a l  g o v e rn m e n t.

T h e  B ill  o f  R ig h ts  m u s t  b e  r e a d  in  c o n ju n c tio n  w i th  th e  C o n s t i tu ­
tio n  a s  a n  in te g r a te d  w h o le . T h e  s e v e n  a r t ic le s  c o m p r is in g  th e  
m a in  b o d y  o f  t h e  C o n s t i tu t io n  e s ta b l is h  a  fo rm  o f  g o v e r n m e n t  a n d  
g r a n t  t h a t  g o v e rn m e n t  c e r t a in  p o w e rs  to  e f f e c tu a te  g o v e rn a n c e  o f  
th e  U n i te d  S ta te s .  T h e  f i r s t  te n  a m e n d m e n ts ,  h o w e v e r , re c o g n iz e  
th e  p o s s ib ili ty  o f  c a u s e s  a g a in s t  in d iv id u a ls  b y  th e  g o v e r n m e n t  th e  
C o n s t i tu t io n  e s ta b lis h e d ;  th u s ,  c e r ta in  in d iv id u a l  r ig h ts  a r e  g u a r a n ­
te e d  a n d  p ro te c te d . T h e  fa c t  t h a t  o n e  o f  th o s e  p r o te c te d  a n d  g u a r ­
a n te e d  r ig h ts ,  t h e  r ig h t  to  k e e p  a n d  b e a r  a rm s ,  is jo in e d  w ith  
la n g u a g e  e x p re s s in g  o n e  o f  i t s  p u rp o se s  o r  g o a ls , in  no  w a y  p e rm its  
a  c o n s tru c t io n  w h ic h  l im its  o r  c o n fin e s  th e  e x e rc is e  o f  t h a t  r ig h t .  
T o  h o ld  o th e rw is e  is to  v io la te  th e  p r in c ip le  t h a t  th e  g u a r a n te e s  
a n d  p ro te c tio n s  o f  th e  B ill c f  R ig h ts  m u s t  be  in t e r p r e t e d  to  g ive  
l ib e r ty  th e  b ro a d e s t  p o ss ib le  sco p e  a n d  f u r th e r  to  t u r n  a  b l in d  eye 
to w a rd  th e  c o m m o n  la w  a n d  h is to ry  o f  t h e  a d o p tio n  o f  th e  S e c o n d  
A m e n d m e n t. T h e  S u p re m e  C o u r t  o f  O re g o n  r e c e n t ly  re c o g n iz e d  
th i s  p r in c ip le  b y  s ta t in g :

W e a r e  n o t  u n m in d fu l  t h a t  th e r e  is  c u r r e n t  c o n tro v e rs y  
o v e r  th e  w isd o m  o f a  r ig h t  to  b e a r  a rm s , a n d  t h a t  th e  
o r ig in a l  m o tiv a tio n s  fo r  s u c h  p ro v is io n  m ig h t  n o t  s e e m  
c o m p e llin g  i f  d e b a te d  a s  a  n e w  issu e . O u r  ta s k ,  h o w e v e r , in  
c o n s t r u in g  a  c o n s t i tu t io n a l  p ro v is io n , is to  r e s p e c t  th e  
p r in c ip le s  g iv e n  th e  s t a tu s  o f  c o n s t i tu t io n a l  g u a r a n te e s  
a n d  l im i ta t io n s  b y  th e  d ra f te r s ;  i t  is n o t  to  a b a n d o n  th e s e  
p r in c ip le s  w h e n  th is  f i ts  th e  n e e d s  o f  th e  m o m e n t.

S ta te  v . K e s s le r ,  289 O r. 359, 614 P .2 d  94, 95 (1980).

C. JU D IC IA L  IN TERPRETA T IO N
A  c o n c lu s io n  t h a t  th e  S e c o n d  A m e n d m e n t  do es n o t  g u a r a n te e  a n  

in d iv id u a l  r ig h t  is n o t  s u p p o r te d  b y  U n i t e d  S ta te s  v. M i l l e r ,  307 
U .S . 174 (1939), o r  o th e r  c a se s  w h ic h  th e  S u p r e m e  C o u r t  a n d  o th e r  
c o u r ts  h a v e  c o n s id e re d .

In  U n ite d  S ta te s  v . C r u ik s h a n k ,  92 U .S . 542 (1876), th e  f i r s t  c ase  
in  w h ic h  th e  S u p re m e  C o u r t  h a d  th e  o p p o r tu n i ty  to  i n t e r p r e t  th e  
S eco n d  A m e n d m e n t,  th e  c o u r t  re c o g n iz e d  t h a t  th e  r ig h t  o f  th e  
p eo p le  to  k e e p  a n d  b e a r  a r m s  e x is te d  p r io r  to  t h e  C o n s t i tu t io n  by  
s t a t in g  t h a t  s u c h  a  r ig h t  “ is  n o t  a  r ig h t  g r a n te d  b y  th e  C o n s ti tu t io n  
. . . [ n ]e i th e r  is  i t  in  a n y  m a n n e r  d e p e n d e n t  u p o n  t h a t  in s t r u m e n t  
fo r  its  e x is te n c e .” 92 U .S . a t  553. T h e  in d ic tm e n t  c h a rg e d , in te r  
a l ia ,  a  c o n s p ira c y  b y  K la n s m e n  to  p r e v e n t  a n d  h in d e r  b la c k s  fro m  
e x e rc is in g  th e i r  c iv il r ig h ts ,  in c lu d in g  th e  b e a r in g  o f  a rm s  fo r
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la w fu l p u rp o se s . T h e  C o u r t  h e ld , h o w e v e r, t h a t  th e  S eco n d  A m e n d ­
m e n t  g u a r a n te e d  t h a t  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s  s h a l l  n o t  be 
in f r in g e d  b y  C o n g re ss  a n d  h e n c e  d id  n o t  a p p ly  to  th e  i n s t a n t  c a se  
s in c e  th e  v io la t io n  a lle g e d  w a s  b y  fe llo w -c itiz en s , n o t th e  f e d e ra l  
g o v e rn m e n t.

In  P re s s e r  v . S ta te  o f  I l l i n o i s ,  116 U .S . 252 (1886), a l th o u g h  th e  
S u p re m e  C o u r t  a f f i rm e d  th e  h o ld in g  in  C r u is k s h a n k ,  i.e . t h a t  th e  
S eco n d  A m e n d m e n t  a p p lie d  o n ly  to  a c t io n  b y  th e  fe d e ra l  g o v e rn ­
m e n t, i t  a p p a r e n t ly  fo u n d  th e  s t a te s  w i th o u t  p o w e r to  in f r in g e  
u p o n  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s , s t a t in g  a t  265:

I t  is  u n d o u b te d ly  t r u e  t h a t  a ll  c it iz e n s  c a p a b le  o f  b e a r in g  
a rm s  c o n s t i tu te  th e  r e s e rv e d  m i l i ta r y  fo rc e  o r  r e s e rv e  m il i­
t i a  o f  th e  U n i te d  S ta te s  a s  w e ll a s  o f  th e  S ta te s ,  a n d  in  
v iew  o f  th i s  p re ro g a t iv e  o f  th e  g e n e ra l  g o v e rn m e n t, a s  w ell 
a s  o f  i t s  g e n e r a l  p o w ers , th e  S ta te s  c a n n o t ,  e ve n  la y in g  th e  
c o n s t i t u t io n a l  p r o v is io n  i n  q u e s t io n  o u t  o f  v ie w , p r o h ib i t  
th e  p e o p le  f r o m  k e e p in g  a n d . b e a r in g  a rm s , so  a s  to  d e p r iv e  
th e  U n i t e d  S ta te s  o f  t h e i r  r i g h t f u l  re s o u rc e  f o r  m a in t a in in g  
th e  p u b l i c  s e c u r i t y  a n d  d is a b le  th e  p e o p le  f r o m  p e r f o r m in g  
t h e i r  d u t y  to  th e  g e n e r a l  g o v e rn m e n t .  (E m p h a s is  ad d ed .)

T h e  id e a  o f  t h e  a rm e d  p e o p le  m a in ta in in g  “ p u b lic  s e c u r i ty ” m e n ­
t io n e d  in  th is  p a s s a g e  fro m  P re s s e r, w as  b a s e d  o n  th e  c o m m o n  la w  
c o n c e p t t h a t  lo y a l in d iv id u a ls  h a d  th e  r i g h t  a n d  d u ty  to  r e s is t  
m a le fa c to rs  a n d  th e  d is lo y a l, s u c h  a s  ro b b e rs  a n d  b u rg la r s ,  a n d  to  
u se  d e a d ly  fo rce , i f  n e c e s s a ry , to  do so. T h e  S eco n d  A m e n d m e n t  
t h u s  a lso  c o n te m p la te s  th e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  
a r m s  so a s  to  b e  c o n tin u o u s ly  a b le  to  m a in ta in  th e  “ s e c u r i ty  o f  a  
f re e  S ta te ” b y  a id in g  in  th e  e n fo rc e m e n t  o f  cr im in a l la w s  s u c h  a s  
b y  m a k in g  c i t iz e n s ’ a r r e s t s  a n d  a id in g  p e a c e  o ffice rs  in  a r r e s t in g  
m a le fa c to rs . Jo y c e  L ee  M a lc o lm , D isa rm e d : T h e  L oss o f  th e  R ig h t  
to  B e a r  A rm s  in  R e s to ra t io n  E n g la n d , p. 5 (C am b rid g e : T h e  M a ry  
I n g r a h a m  B u n tin g  I n s t i tu te  o f  R a d c lif fe  C o llege , 1980). R e x  v . 
C o m p to n ,  22 L ib e r  A s s is a ru m  (B ook o f A ssizes  1347) p la c i tu m  55, 
t r a n s .  in  J .H . B e a le , J r . ,  A  S e le c tio n  o f  C ases  a n d  o th e r  A u th o r i t ie s  
U p o n  C r im in a l  L aw , p. 501 (2d ed. 1907). E . C oke I n s t i tu te s  o f  th e  
L aw s  o f E n g la n d  a t  56 (1648). B o h le n  a n d  S h u lm a n , A r r e s t  W ith  
a n d  W ith o u t  A  W a r r a n t ,  75 U .P a .L .R e v . 485, 497 (1927).

In  U n ite d  S ta te s  v . M i l l e r ,  s u p r a ,  d ec id ed  in  1939, th e  o n ly  c a se  
in  w h ic h  th e  S u p re m e  C o u r t  h a s  h a d  th e  o p p o r tu n i ty  to  a p p ly  th e  
S eco n d  A m e n d m e n t  to  a  fe d e ra l  f i r e a rm s  s t a tu te ,  th e  C o u r t  c a r e ­
fu lly  a v o id ed  m a k in g  a n  u n c o n d it io n a l  f in d in g  o f  th e  s t a t u t e ’s  c o n ­
s t i tu t io n a l i ty ;  i t  in s te a d  d e v ise d  a  s ta n d a r d  b y  w h ic h  fe d e ra l s t a t ­
u te s  r e la t in g  to  f i r e a r m s  a r e  to  b e  ju d g e d . T h e  h o ld in g  o f  th e  C o u r t  
in  M i l l e r ,  h o w e v e r , sh o u ld  be  v iew ed  a s  o n ly  a  p a rtie d  g u id e  to  th e  
m e a n in g  o f  th e  S eco n d  A m e n d m e n t  [77] p r im a r i ly  b e c a u se  n e i th e r  
d e fe n se  c o u n se l n o r  d e fe n d a n ts  a p p e a re d  b e fo re  th e  S u p re m e  
C o u rt, n o r  w a s  a n y  b r ie f  f iled  o n  th e i r  b e h a l f  g iv in g  th e  C o u r t th e  
b e n e f i t  o f  a r g u m e n t  s u p p o r t in g  th e  t r i a l  c o u r t 's  h o ld in g  t h a t  S ec ­
tio n  11 o f  th e  N a t io n a l  F i r e a r m s  A c t w as  u n c o n s t i tu t io n a l .  A s a  
r e s u l t  o f  th e  a b s e n c e  o f  th e  n o rm a l  a d v e r s a r ia l  p ro cess , th e  C o u r t  
w as  p re s e n te d  w ith  o n ly  th e  p ro s e c u tio n ’s v iew  o f th e  S eco n d  
A m e n d m e n t, a  v iew  w h ic h , n e e d le s s  to  say , w as  in  fa v o r  o f  th e  
c o n s t i tu t io n a l i ty  o f  S e c tio n  11 o f  th e  N a tio n a l  F i r e a rm s  A ct. In
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s p ite  o f  th is  s e v e re  a n d  c r i t ic a l  l im i ta t io n  on  its  d e c is io n -m a k in g  
p rocess, th e  C o u r t 's  d e c is io n  in  so m e  d e g re e  to o k  a c c o u n t  o f  th e  
co m m o n  law  v iew  o f  th e  r ig h t  to  k e e p  a n d  b e a r  a r m s  a s  w e ll a s  th e  
h is to r ic a l  b a c k g ro u n d  o f  th e  S e c o n d  A m e n d m e n t.

T h e  h e a r t  o f  th e  C o u r t ’s r u l in g  is fo u n d  a t  th e  b e g in n in g  o f  th e  
o p in io n ; i t  s ta te s :

I n  th e  a b s e n c e  o f  a n y  e v id e n c e  te n d in g  to  sh o w  t h a t  
p o ssess io n  o r  u s e  o f  a  “ s h o tg u n  h a v in g  a  b a r r e i l  o f  le ss  
th a n  e ig h te e n  in c h e s  in  le n g th ’’ a t  th is  t im e  h a s  so m e  
re a s o n a b le  r e la t io n s h ip  to  t h e  p r e s e rv a t io n  o r  e ff ic ie n c y  o f  
a  w ell r e g u la te d  m il i t ia ,  w e  c a n n o t  s a y  t h a t  th e  S e c o n d  
A m e n d m e n t g u a r a n te e s  th e  r ig h t  to  k e e p  a n d  b e a r  s u c h  
a n  i n s t r u m e n t  C e r ta in ly  i t  is  n o t  w i th in  ju d ic ia l  n o tic e  
t h a t  th is  w e a p o n  is  a n y  p a r t  o f  th e  o r d in a r y  m i l i t a r y  
e q u ip m e n t o r  t h a t  i ts  u se  c o u ld  c o n t r ib u te  to  th e  c o m m o n  
d e fen se . (E m p h a s is  a d d e d ,)  307 U .S . a t  178.

Tw o in d e p e n d e n t  th o u g h ts  a r e  e x p re s s e d  h e re : o n e , t h a t  fo r  th e  
k e e p in g  a n d  b e a r in g  o f  a  f i r e a r m  to b e  c o n s t i tu t io n a l ly  p ro te c te d , 
th a t  f i r e a rm 's  p o sse ss io n  o r  u se  m u s t  h a v e  so m e  r e a s o n a b le  r e la ­
t io n s h ip  to  th e  p r e s e r v a t io n  o f  a  w e ll r e g u la te d  m ilit ia ;  a n d  tw o , 
t h a t  in  th is  ca se , th e  C o u r t  w o u ld  n o t  t a k e  ju d ic ia l  n o tic e  t h a t  a  
s h o r t-b a r re l le d  s h o tg u n  m e t  s u c h  a  te s t .  I t  r e m a n d e d  th e  c a se  to  
th e  t r i a l  c o u r t  fo r  th e  ta k in g  o f  e v id e n c e  o n  t b a t  q u e s tio n . [8] T h e  
C o u r t 's  f i r s t  p o in t, t h a t  th e  r ig h t  to  k e e p  a n d  b e a r  a n  a r m  is 
d e p e n d e n t on  th e  f i r e a r m 's  m i l i t a r y  v a lu e , is fa u l ty ,  h o w e v e r , b e ­
ca u se  th e  C o u r t fa i le d  to  c o n s id e r  fu lly  th e  c o m m o n  la w  (see  se c ­
tio n  B above), a n d  m is in te r p r e te d  c ite d  a u th o r i t ie s .  R a th e r ,  th e  
C o u r t o n ly  b r ie f ly  d is c u s s e d  th e  c o m m o n  la w  a rid , m o re o v e r , d id  
n o t  c o n s id e r  t h e  h is to r y  o f  th e  a d o p tio n  o f  th e  S e c o n d  A m e n d m e n t ,  
b o th  o f  w h ich  s u p p o r t  th e  p ro p o s it io n  t h a t  th e  S e c o n d  A m e n d m e n t  
g u a ra n te e s  a n d  p ro te c ts  a  f u n d a m e n ta l  in d iv id u a l  r ig h t .  A s to  th e  
m is in te rp re ta t io n  o f  c ite d  a u th o r i t i e s ,  a  r e s u l t  u n d o u b te d ly  o f  th e  
one-sided  a rg u m e n t ,  o n e  im p o r ta n t  e x a m p le  s h o u ld  su ffice .

In  s u p p o r t  o f  i ts  p o s it io n  t h a t  th e  S e c o n d  A m e n d m e n t 's  p ro te c ­
tio n  a n d  g u a r a n te e  w a s  l im ite d  to  “ o r d in a r y  .m il i ta ry  e q u ip m e n t"  
o r  w eap o n s w h o se  u se  “ c o u ld  c o n tr ib u te  to  th e  c o m m o n  d e fe n s e ,” 
th e  C o u r t c ite d  o n e  ca se , A y m e t te  v .  S ta te ,  21 T e n n . 154 2 H u m p h . 
154 (1840). In  A y m e t te ,  h o w e v e r , th e  T e n n e s s e e  S u p re m e  C o u r t  w as  
c o n s tru in g  n o t  th e  S e c o n d  A m e n d m e n t  b u t  th e  p ro v is io n  o f  T e n n e s ­
se e ’s c o n s t i tu t io n  g u a r a n te e in g  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s , a  
p ro v is io n  w h ic h , u n l ik e  th e  S e c o n d  A m e n d m e n t,  s p o k e  o f  e a c h  
c it iz e n 's  r ig h t  to  k e e p  a n d  b e a r  a rm s  o n ly  a s  i t  r e la te d  to  th e  
co m m o n  d e fen se . T h e  T e n n e s s e e  c o u r t  th u s  re a s o n e d  t h a t  n o t  a l l  
ob jec ts  w h ic h  co u ld  c o n c e iv a b ly  b e  u se d  a s  w e a p o n s  w e re  p ro te c te d  
b y  th e  T e n n e sse e  C o n s t i tu t io n , b u t  o n ly  th o s e  w e a p o n s  “s u c h  a s  
u s u a lly  em p lo y ed  in  c iv iliz e d  w a r f a r e .” Id . a t  158. T h is  l im i ta t io n  is 
n o t, h o w ev er, a p p lic a b le  to  th e  S eco n d  A m e n d m e n t  s in c e  th e  F i r s t  
C o n g ress , w h ile  d e b a t in g  w h a t  u l t im a te ly  b e c a m e  th e  S e c o n d  
A m e n d m e n t, e m p h a t ic a l ly  re je c te d  th e  “ c o m m o n  d e fe n s e ” la n ­
g u a g e  u p o n  w h ic h  th e  A y m e t te  d e c is io n  tu r n e d .  I t  is p la in , th e r e ­
fo re , t h a t  th e  i n t e r p r e ta t io n  o f  th e  S e c o n d  A m e n d m e n t  in  M i l l e r  is  
m o re  lim ite d  t h a n  i t  s h o u ld  b e  a n d  t h a t  th e  S e c o n d  A m e n d m e n t  
p ro te c ts  th e  k e e p in g  a n d  b e a r in g  o f  a l l  ty p e s  o f  a r m s  w h ic h  co u ld
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b e  c a r r ie d  by  in d iv id u a ls . M o re o v e r, th e  re je c t io n  o f  th e  “co m m o n  
d e fe n s e ” l im i ta t io n  s ig n if ie d  th e  F r a m e r s ' in te n t io n  t h a t  th e  c o n s ti­
tu t io n a l  g u a r a n te e  o f  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s  w a s  n o t 
in e x tr ic a b ly  t ie d  to  a  m il i t ia  n e x u s , b u t  e x is te d  in d e p e n d e n tly  o f it. 
E v e n  a c c e p tin g , h o w e v e r , t h a t  a  m i l i t ia  o r  c o m m o n  d e fe n se  n e x u s  
w a s  n e c e s sa ry , A y m e t te  w e n t  o n  to  s a y  th a t ,  " T h e  c itiz e n s  h a v e  a n  
u n q u a l i f ie d  r ig h t  to  k e e p  th e  w e a p o n .’ Id . a t  160.

O n e  o th e r  c o m m e n t sh o u ld  b e  m a d e  a b o u t  A y m e tte .  W h a t  J u d g e  
G re e n  w a s  d isc u ss in g  w h e n  h e  s a id  t h a t  th e  le g is la tu re  co u ld  p ass  
la w s  c o n c e rn in g  a rm s  w as  t h a t  la w s  c o u ld  be  e n a c te d  w h ich  w o u ld  
p u n is h  t h e  m isu se  o f  s u c h  a rm s . A s a n  e x a m p le , J u d g e  G re e n  
n o te d  t h a t  th e  le g is la tu r e  co u ld  p u n is h  a  s e t  o f  ru f f ia n s  fo r  e n te r ­
in g  a  t h e a t r e  o r  a  c h u rc h  w ith  d r a w n  sw o rd s , g u n s , a n d  fixed  
b a y o n e ts  to  th e  t e r r o r  o f  th e  a u d ie n c e ; h e  w e n t  on  to  o b serv e , 
m o re o v e r , t h a t  “ th e  c itiz e n s  h a v e  a n  u n q u a l i f ie d  r ig h t  to  k e e p  th e  
w e a p o n ” a n d  to  b e a r  i t  e x c e p t to  “ te r r i f y  th e  p eo p le , o r  fo r  p u r ­
p o ses  o f  p r iv a te  a s s a s s in a t io n ."  Id . a t  160.

O n e  o f  th e  c h ie f  v a lu e s  o f  th e  M i l l e r  o p in io n  is  i ts  d isc u ss io n  of 
th e  d e v e lo p m e n t a n d  s t r u c tu r e  o f  th e  m i l i t ia  w h ic h , th e  C o u r t 
p o in te d  o u t , c o n s is te d  o f  “ a l l  m a le s  p h y s ic a lly  c a p a b le  o f  a c t in g  in  
c o n c e r t  fo r  th e  c o m m o n  d e fe n s e ” a n d  t h a t  “ w h e n  c a lle d  fo r se rv ic e  
th e s e  m e n  w e re  e x p e c te d  to  a p p e a r  b e a r in g  a r m s  s u p p l ie d  b y  th e m ­
s e lv e s  a n d  o f  th e  k in d  in  c o m m o n  u se  a t  th e  t im e .” (E m p h a s is  
ad d ed .)  307 U .S . a t .  179. T h e  o th e r  s ig n if ic a n t  v a lu e  o f  M i l l e r  is  its  
im p lic i t  r e je c tio n  o f t h e  v iew  t h a t  th e  S eco n d  A m e n d m e n t  g u a r a n ­
te e s  th e  r ig h t  to  k e e p  a n d  b e a r  a r m s  o n ly  to  th o s e  in d iv id u a ls  w ho 
a r e  m e m b e rs  o f  th e  m il i t ia . H a d  th e  C o u r t  re v ie w e d  th e  S eco n d  
A m e n d m e n t  a s  g u a r a n te e in g  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s  o n ly  
to  “ a l l  m a le s  p h y s ic a lly  c a p a b le  o f  a c t in g  in  c o n c e r t  fo r  th e  
c o m m o n  d e fe n s e ” i t  w o u ld  c e r ta in ly  h a v e  d isc u sse d  w h e th e r  M ille r  
m e t  th e  q u a lif ic a tio n s  fo r in c lu s io n  in  th e  m i l i t ia  a s  i t  d id  w ith  
r e g a r d  to  th e  m i l i ta r y  v a lu e  o f  a  s h o r t-b a r r e l le d  sh o tg u n . T h a t  i t  
d id  n o t  s ig n if ie s  th e  C o u r t 's  a c c e p ta n c e  o f  th e  fa c t  t h a t  th e  r ig h t  to  
k e e p  a n d  b e a r  a rm s  is  g u a r a n te e d  to  e a c h  in d iv id u a l  w ith o u t 
r e g a rd  to  h is  r e la t io n s h ip  w ith  th e  m il i t ia .

T h e  M i l l e r  C o u r t e x a m in e d  in  d e ta i l ,  a t  p ag es  179-182, n o t  o n ly  
th e  d u ty  to  a s s is t  in  th e  c o m m o n  d e fe n se  b u t  in d e e d  th e  leg a l 
o b lig a tio n  e a c h  in d iv id u a l th e n  h a d  to  p o ssess  th e  a rm s  n e c e s sa ry  
to  u n d e r ta k e  t h a t  c o m m o n  d e fe n se . F o r  e x a m p le , in  M a s s a c h u s e tts  
th e r e  w e re  law s w h ic h  lev ied  f in e s  a n d  p e n a l t ie s  a g a in s t  a d u l t  
m a le s  w h o  fa ile d  to  p o ssess  a r m s  a n d  a m m u n it io n . In  V irg in ia  a n d  
N e w  Y o rk  a l l  m a le s  o f  c e r ta in  a g e s  w e re  r e q u ire d  to  ow n a n d  
po ssess  t h e i r  ow n  f i r e a rm s  a t  t h e i r  ow n  e x p e n se , a n d  to  a p p e a r  
b e a r in g  s a id  a rm s  w h e n  so n o tif ie d .

I t  is c le a r  t h a t  M i l l e r , fo r a l l  i ts  sh o r tc o m in g s  a n d  lim ita t io n s , 
s u p p o r ts  th e  v iew  t h a t  th e  S eco n d  A m e n d m e n t  p ro te c ts  a n d  g u a r ­
a n te e s  a  f u n d a m e n ta l  in d iv id u a l r ig h t  to  k e e p  a n d  b e a r  a rm s , 
s u b je c t to  th e  r e s t r ic t io n  th a t  o n ly  a  c e r ta in  c a te g o ry  o r  c a te g o rie s  
o f  a rm s  m a y , o f  r ig h t ,  bo in d iv id u a l ly  o w n ed  a n d  possessed , i.e. 
th o s e  a rm s  w h o se  possessio n  o r  u se  a r e  r e a s o n a b ly  re la te d  to  th e  
p r e s e rv a t io n  o r  e ff ic ien cy  o f th e  m il i t ia .  A s a p tly  p u t  by  M r. J u s ­
tic e  B lack , in  d is c u ss in g  M i l l e r  a n d  th e  S eco n d  A m e n d m e n t, " a l ­
th o u g h  th e  S u p re m e  C o u r t h a s  h e ld  th is  a m e n d m e n t  to  in c lu d e  
o n ly  a rm s  n e c e s s a ry  to  a  w e ll- re g u la te d  m il i t ia ,  a s  so c o n s tru e d  i ts
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p ro h ib i t io n  is a b s o lu te ."  B la c k , T h e  B ill o f  R ig h ts , 35 N .Y .U .L . R e v . 
865, 873 (1960). [9]

In  U n i t e d  S ta te s  v . T o t,  131 F .2 d  261 (3 rd  C ir. 1942), th e  T h i r d  
C irc u i t  c ite d  M i l l e r  i n  u p h o ld in g  th e  c o n v ic tio n  u n d e r  th e  F e d e r a l  
F i r e a r m s  A c t o f  a  fe lo n  fo r  p o sse ss in g  a  p is to l w h ic h  h a d  t r a v e l e d  
in  i n te r s t a t e  c o m m e rc e . [10]

T h e  T h ir d  C ir c u i t  d id  n o t  d e n y  t h a t  in d iv id u a ls  h a v e  th e  r i g h t  to  
k e e p  a n d  b e a r  a rm s ;  i t  m e re ly  s ta te d ,  in  d ic ta , i ts  v iew  t h a t  t h e  
S e c o n d  A m e n d m e n t  w a s  a d o p te d  a s  a  p ro te c t io n  fo r th e  s t a te s  in  
th e  m a in te n a n c e  o f  t h e i r  m i l i t ia  o r g a n iz a t io n s  a g a in s t  p o ss ib le  e n ­
c ro a c h m e n ts  by  th e  f e d e ra l  p o w er. T h e  h e a r t  o f  th e  T h ir d  C i r c u i t 's  
h o ld in g  is  t h a t  i t  w a s  e n t i r e ly  r e a s o n a b le  fo r C o n g re ss  to  p r o h ib i t  
th e  r e c e ip t  o f  w e a p o n s  f ro m  i n t e r s t a t e  t r a n s a c t io n s  b y  p e rso n s  w h o  
h a v e  p re v io u s ly  b y  d u e  p ro c e ss  o f  la w  b e e n  s h o w n  to  be  a g g re s s o r s  
a g a in s t  so c ie ty  a n d  t h a t  th is  c la s s if ic a t io n  d id  n o t  in f r in g e  u p o n  
th e  p re s e rv a t io n  o f  t h e  w e ll- r e g u la te d  m i l i t i a  p ro te c te d  b y  t h e  
S e c o n d  A m e n d m e n t.

T h e  C o u r t  c o u ld  h a v e  g o n e  o n  to  p o in t  o u t  t h a t  th e  m a in te n a n c e  
o f  th e  m il i t ia s  o f  th e  s t a te s  is d e p e n d e n t  u p o n  th e  r ig h t  o f  in d iv id ­
u a ls . w ho  m a y  b e  c a lle d  u p o n  to  s e rv e  in  th e  m il i t ia s ,  to  k e e p  a n d  
b e a r  a rm s .

In  C ases  v. U n it e d  S ta te s ,  131 F .2 d  916 (1 st C ir. 1942), th e  F irs t. 
C irc u it  u p h e ld  th e  c o n s t i tu t io n a l i ty  o f  th e  F e d e ra l  F i r e a r m s  A c t o f  
1938. In  so  d o in g  i t  o b se rv e d  t h a t  a p p a r e n t ly  u n d e r  M i l l e r  a l th o u g h  
th e  fe d e ra l  g o v e r n m e n t  c o u ld  l i m i t  th e  k e e p in g  a n d  b e a r in g  o f  
a r m s  b y  a  c e r t a in  ty p e  o f  in d iv id u a l ,  i t  c o u ld  n o t

. . . p r o h i b i t  t ^ e  p o sse ss io n  o r  u se  o f  a n y  w e a p o n  w h ic h  
h a s  a n y  re a s o n a b le  r e la t io n s h ip  to  th e  p r e s e r v a t io n  o r  e ffi­
c ie n c y  o f  a  w e ll  r e g u la te d  m il i t ia ,  ( e m p h a s is  ad d e d ) 131 
F .2 d  a t  922,

a  d is t in c t io n  a r i s in g  f ro m  M i l l e r ’s  h o ld in g  t h a t  th e  p ro te c t io n s  o f  
th e  S e c o n d  A m e n d m e n t  a r e  l im ite d  to  th o s e  f i r e a rm s  w i th  a  m i l i t i a  
n e x u s . T h e  C o u r t  in d ic a te d  i ts  u n w il l in g n e s s  to  a c c e p t  'h e  b ro a d  
r e a c h  o f  M i l l e r  w h e n  i t  r e a s o n e d  t h a t  i t  w as  a lr e a d y  o u td a te d  
b e c a u s e  in  “c o m m a n d o  u n i t s "  so m e  s o r t  o f  m i l i t a r y  u se  se e m s  to  
h a v e  b e e n  fo u n d  fo r  a lm o s t  a n y  m o d e m , le th a l  w e a p o n . I f  th is  
w e re  t ru e ,  c o n c lu d e d  th e  c o u r t ,  th e  p ro te c tio n  o f  th e  S e c o n d  
A m e n d m e n t a s  s e t  f o r th  in  M i l l e r  w o u ld  b e  a b s o lu te  e x c e p t fo r  
a n t iq u e  w e a p o n s  w h ic h  h a v e  n o  m o d e m  m i l i ta r y  u se  s in c e , a s  th e  
c o u r t  a c c u r a te ly  o b se rv e d , “ . . . a lm o s t  a n y  o th e r  (w eap o n ] m ig h t  
b e a r  so m e  re a s o n a b le  r e la t io n s h ip  to  th e  p r e s e r v a t io n  o r  e ff ic ien cy  
o f  a  w e ll r e g u la te d  m i l i t i a  u n i t  o f  t h e  p r e s e n t  d a y  . . .”  Id . a t  922.

T h e  F i r s t  C irc u i t  fa ile d  to  c o n s id e r  th e  u n a m b ig u o u s  w o rd in g  o f  
th e  S e c o n d  A m e n d m e n t  in  r e a c h in g  its  c o n c lu s io n . T h e  S e c o n d  
A m e n d m e n t  s p e a k s  n o t  o n ly  o f  th e  r ig h t  to  k e e p  a rm s , b u t  to  b e a r  
th e m  a s  w e ll, im p ly in g  t h a t  th e  c a te g o ry  o f  a rm s , th e  p o sse ss io n  o f  
w h ic h  is p ro te c te d , is l im ite d  to  th o s e  a rm s  t h a t  m  o rd in a ry  in d i­
v id u a l  c a n  b e a r  a n d  d o es  n o t  e x te n d  to  w e a p o n s  s u c h  a s  c a n n o n s , 
t r e n c h  m o r ta r s ,  a n d  a n t i t a n k  g u n s , w h ic h  c a n n o t  b e  c a r r ie d  b y  a n  
o r d in a r y  in d iv id u a l . A lso  n o t  p ro te c te d  a r e  in s t r u m e n ta l i t i e s  s u c h  
a s  b o m b s w h ic h , a l th o u g h  c o n c e iv a b ly  th e y  co u ld  b e  c a r r ie d  b y  a  
s in g le  in d iv id u a l , a r e  n o t  a r m s  in  th e  s e n se  u se d  in  th e  S eco n d  
A m e n d m e n t;  r a th e r ,  th e  h is to r ic a l ly  a n d  c o n s t i tu t io n a l ly  p ro te c te d
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a r m s  a r e  th o s e  s u c h  a s  m u s k e ts , s h o tg u n s ,  r if le s  a n d  p is to ls , w h ic h  
a r e  o r d in a r i ly  p o sse sse d  by  p r iv a te  in d iv id u a ls . T o  a rg u e , a d  a b s u r-  
d u m , a s  th e  C ases  c o u r t  d id , t h a t  a l l  w e a p o n s  a r e  p ro te c te d  by  th e  
S e c o n d  A m e n d m e n t  o v e rlo o k s  th e  fa c t  t h a t  th e  F r a m e r s  o f  th e  B ill 
o f  R ig h ts  w e re  fu l ly  a w a re  o f  th e  e x is te n c e  o f  h e a v ie r , h o rs e -d ra w n  
a n d  c re w  s e rv e d  a r m s  w h ic h  th e  in d iv id u a l  w a s  p h y s ic a lly  in c a p a ­
b le  o f  b e a r in g .  H a d  f r a m e r s  o f  th e  B ill o f  R ig h ts  in te n d e d  to  p ro te c t  
a l l  w e a p o n s , tb e y  w o u ld  n o t  h a v e  l in k e d  th e  r ig h t  to  b e a r  a rm s  
w ith  th e  r i g h t  to  k e e p  a r m s . [ l l ]

S in c e , h o w e v e r , t h e  S u p re m e  C o u r t  d id  n o t  re v ie w  th e  Cases 
d e c is io n , M i l l e r  p e r s is ts  a s  t h a t  C o u r t’s  g u id a n c e  to  th e  in te r p r e t a ­
t io n  o f  t h e  S e c o n d  A m e n d m e n t.

I t  is  c le a r ,  th e re fo re ,  b a se d  on  a n a ly s is  o f  th e  d e c id e d  cases , th e  
co m m o n  law , a n d  th e  h is to ry  o f t h e  S eco n d  A m e n d m e n t  t h a t  th e  
S eco n d  A m e n d m e n t  g u a r a n te e s  a n  in d iv id u a l 's  r ig h t  to  k e e p  a n d  
b e a r  a rm s .

D . TH E  R IG H T  TO S E U -D E F E N S E
T h e  r i g h t  to  k e e p  a n d  b e a r  a rm s  is  in e x t r ic a b ly  c o n n e c te d  to  th e  

in d iv id u a l 's  a b s o lu te  a n d  in a l ie n a b le  r i g h t  o f  se lf-d e fe n se  w h ic h  is, 
o f  c o u rse , d e r iv e d  f ro m  th e  N a tu r a l  L aw .

A s r e f e r r e d  to  e a r l ie r ,  B la c k s to n e  c le a r ly  re c o g n iz e d  a s  a  n a tu r a l  
r ig h t  t h a t  o f  k e e p in g  a n d  u s in g  a r m s  fo r  " r e s is ta n c e  a n d  self- 
p r e s e r v a t io n .” I  B la c k s to n e  C o m m e n ta r ie s  144. T h e  b a s ic  r ig h t  to  
d e fe n d  o n e 's  p e r s o n  w i th  d e a d ly  fo rce  h a s , m o re o v e r , b e e n  reco g ­
n ized  b y  th e  S u p r e m e  C o u r t, B e a r d  v. U n it e d  S ta te s ,  158 U .S . 550 
(1895) a n d  e v e ry  s t a t e  in  th e  unioD - F o r  e x a m p le , in  S ta te  v. 
D a w s o n ,  272 N .C . 535, 159 S.2d, 1, 9 a n d  11 (1968), th e  S u p re m e  
C o u r t  o f  N o r th  C a ro lin a , in  in te r p r e t in g  a  p ro v is io n  o f  t h a t  s t a t e ’s 
c o n s t i tu t io n  w h ic h  t r a c k e d  th e  la n g u a g e  o f  th e  S eco n d  A m e n d ­
m e n t ,  h e ld  t h a t  th e  in d iv id u a l  r ig h t  o f  se lf-d e fe n se  w as  a s s u m e d  b y  
th e  F r a m e r s ,  a n d  t h a t  a n y  s t a tu te  o r  c o n s tru c t io n  o f  a  c o m m o n  la w  
r u le  w h ic h  w o u ld  a m o u n t  to  a  d e s tru c t io n  o f  t h e  r ig h t  to  b e a r  a rm s  
w o u ld  b e  u n c o n s t i tu t io n a l .  A lso , t h e  S ta te  v. K e s s le r ,  s u p ra ,  th e  
c o u r t  n o te d  t h a t  “ th e  n e c e s s ity  o f  s e l f  p ro te c tio n  in  a  f r o n t ie r  
so c ie ty  a lso  w a s  a  f a c to r” in  g u a r a n te e in g  th e  r ig h t  to  k e e p  a n d  
b e a r  a rm s .

T h e  r i g h t  to  d e fe n d  o n e ’s p e rso n  is so  f u n d a m e n ta l  t h a t  i t  w a s  
n o t  s e t  f o r th  in  th e  c o n s t i tu t io n  b u t  c e r ta in ly  e x is ts  a s  o n e  o f  th o s e  
r ig h ts  in c lu d e d  in  th e  p e n u m b ra  o f  u n w r i t t e n  r ig h ts  s u r r o u n d in g  
th e  F i r s t ,  S eco n d , T h ird ,  F o u r th ,  F if th ,  a n d  N in th  A m e n d m e n ts . I t  
is  m a n if e s t ly  a n  in a l ie n a b le  r ig h t ,  in c a p a b le  o f s u r r e n d e r  to  th e  
c e n t r a l  g o v e r n m e n t  a n d  e n c o m p a sse d  b y  th e  N in th  A m e n d m e n t a s  
r e ta in e d  b y  th e  p eo p le .

I I .  A n te b e l lu m  j u d i c i a l  c o n s t r u c t io n
In  t h e  p e r io d  f ro m  th e  a d o p tio n  o f  th e  c o n s t i tu t io n  to  th e  W a r  

B e tw e e n  th e  S ta te s ,  k e e p in g  a n d  b e a r in g  a rm s  w as  t r e a te d  a s  a  
v i r tu a l ly  u n q u e s t io n e d  r ig h t  o f  e a c h  in d iv id u a l .  T h e  fu n d a m e n ta l  
r ig h t  to  h a v e  a r m s  w a s  b a se d  in  p a r t  o n  th e  p o li t ic a l  le sso n s  o f  th e  
R e v o lu t io n a ry  e x p e r ie n c e . “ N o n e  b u t  a n  a rm e d  n a t io n  c a n  d isp e n se  
w ith  a  s t a n d in g  a r m y ,” J e f fe rs o n  w ro te  in  1803. “T o k e e p  o u rs  
a rm e d  a n d  d isc ip lin e d , is th e re fo re  a t  a l l  t im e s  im p o r ta n t .” T h e
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J e f f e r s o n  C y c lo p e d ia  553 (1900). In  1814, J e f fe r s o n  f u r t h e r  o b se rv e d  
t h a t  “ w e  c a n n o t  be d e fe n d e d  b u t  b y  m a k in g  e v e ry  c i t iz e n  a  so ld ie r , 
a s  th e  G re e k s  a n d  R o m a n s  w h o  h a d  n o  s ta n d in g  a r m ie s . ’’ Id . a t  
551. I n  a d d i t io n  to  th e  p r e v e n t io n  o f  a g g re s s io n  f ro m  d o m e s tic  
ty r a n n y  o r  fo re ig n  in v a s io n , in d iv id u a l  possessio n  o f  a r m s  fu n c ­
t io n e d  to  p ro v id e  a  b a s ic  m e a n s  o f  se lf-d e fen se , a s  w ell a s  o f  s u b s is t ­
e n c e  fo r  h u n te r s .

T h a t  t h e  S e c o n d  A m e n d m e n t  s e c u re d  a n  in d iv id u a l  r ig h t  to  k e e p  
a n d  b e a r  a r m s  w as  n o t  a n  is s u e  fo r  p a r t i s a n  p o litic s , a n d  th e  c o u r ts  
f a i r ly  c o n s is te n t ly  so  h e ld . T h e  m a jo r  e x c e p tio n  to  th i s  r u le  a p ­
p e a re d  in  th e  c o n te x t  o f  s la v e ry . S p e c if ic a lly , to  d is a r m  s la v e s  a s  
w e ll a s  b la c k  f re e m e n , c e r t a in  c o u r ts  o r ig in a te d  th e  v iew s  t h a t  th e  
g u a r a n te e  w as  l im ite d  to  c it iz e n s  r a t h e r  t h a n  to  a l l  p e o p le  a n d  t h a t  
th e  S e c o n d  A m e n d m e n t  d id  n o t  r e s t r a i n  th e  s ta te s .  T h e  e x c e p tio n s  
w e re  a b e r r a t io n s  to  p r e v e n t  b la c k  fre e d o m , a s  m o s t c o u r ts  w h ic h  
a n a ly z e d  th e  S eco n d  A m e n d m e n t  r e g a rd e d  a l l  in d iv id u a ls  a s  
h a v in g  t h e  r ig h t  a n d  c o n s tru e d  i t  a s  a  r e s t r a in t  on  s t a t e  in f r in g e ­
m e n t.

A. JU D IC IA L  COM M ENTAR IES
A lth o u g h  F e d e r a l is t  a n d  R e p u b lic a n  d if fe re n c e s  in  in t e r p r e t a t i o n  

o f  th e  C o n s t i tu t io n  a p p e a re d  e a r ly  in  ju d ic ia l  th o u g h t  o n  s u b je c ts  
a s  d iv e rs e  a s  th e  g e n e r a l  w e lfa re  c la u s e  a n d  th e  r i g h t  o f  f r e r  
sp e e c h , th e s e  p o in ts  o f  d iv e rg e n c e  d id  n o t  a r is e  w ith  r e s p e ^
S eco n d  A m e n d m e n t .  W illia m  R a w le , o n e  o f  th e  f i r s t  o, u ic a to rs
o n  th e  S e c o n d  A m e n d m e n t ,  a n a ly z e d  i t s  tw o  b a s ic  c la u s e s  in  so m e  
d e ta il:

I n  th e  se c o n d  a r t ic le ,  i t  is  d e c la re d , t h a t  a  w e l l  r e g u la te d  
m i l i t i a  is  n e c e s s a ry  to  th e  s e c u r i t y  o f  a  f re e  s ta te ;  a  p ro p o s i­
t io n  f ro m  w h ic h  few  w ill d i s s e n t  A lth o u g h  in  a c tu a l  w a r , 
th e  s e rv ic e s  o f  r e g u la r  tro o p s  a r e  c o n fe sse d ly  m o re  v a lu a ­
b le ; y e t ,  w h ile  p eace  p re v a ils ,  a n d  in  th e  c o m m e n c e m e n t o f  
a  w a r  b e fo re  a  r e g u la r  fo rc e  c a n  bo ra is e d , th e  m i l i t i a  fo rm  
th e  p a l la d iu m  o f th e  c o u n try .  T h e y  a r e  r e a d y  to  re p e l  
in v a s io n , to  s u p p re s s  in s u r r r e c t io n ,  a n d  p re s e rv e  t h e  good  
o 'd e r  a n d  p e a c e  o f  g o v e rn m e n t .  . . .

T h e  c o ro lla ry , f ro m  th e  f i r s t  p o s itio n , is, t h a t  th e  r i g h t  o f  
th e  p e o p le  to  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  in f r in g e d .

T h e  p ro h ib i t io n  i j  g e n e r a l  N o  c la u s e  in  th e  C o n s t i tu t io n  
c o u ld  b y  a n y  ru le  o f  c o n s t ru c t io n  b e  co n ce iv ed  to  g iv e  to  
c o n g re s s  a  p o w e r to  d is a r m  th e  p eo p le . S u c h  a  f la g i t io u s  
a t t e m p t  c o u ld  o n ly  b e  m a d e  u n d e r  so m e  g e n e ra l  p r e te n s e  
b y  a  s t a t e  le g is la tu re .  B u t  i f  i n  a n y  b lin d  p u r s u i t  o f  in o rd i­
n a te  p o w e r, e i th e r  s h o u ld  a t t e m p t  i t ,  th is  a m e n d m e n t  m a y  
b e  a p p e a le d  to  a s  a  r e s t r a in t  o n  b o th .

W . R a w le , A  v iew  o f th e  C o n s t i tu t io n , 125-56 (1829).
R a w le 's  a n a ly s is  s t r e s s e s  th e  s ig n if ic a n c e  o f th e  f i r s t  c la u s e  o f  th e  

S eco n d  A m e n d m e n t  a s  a n  im p e r a t iv e  fo r  a  m ilit i a  s y s te m  a s  op­
p osed  to  a  s ta n d in g  a rm y . C la u s e  tw o  is  th e n  t r e a te d  b o th  in  its  
lin k a g e  to  c la u s e  o n e  in  t h a t  th e  in d iv id u a l  r ig h t  to  k e e p  a n d  b e a r  
a rm s  e n c o u ra g e s  a  m i l i t ia  s y s te m , a n d  in d e p e n d e n t ly  a s  re c o g n i­
tio n  o f a  f u n d a m e n ta l  r ig h t  to  h a v e  a rm s  u n r e s t r a in e d  b y  s t a t e  n o  
le ss  t h a n  f e d e ra l  le g is la tio n . In  n e g a t iv e  r e m a rk s  o n  E n g l is h  po licy ,



R aw le  a lso  c la r if ie d  t h a t  th e  r ig h t  to  h a v e  a rm s  is  d e e m e d  m o re  
a b so lu te  in  A m e r ic a  t h a n  B r i t ia n ,  a n d  t h a t  th e  S eco n d  A m e n d m e n t  
p ro te c ts  in d iv id u a l  u se  o f  a rm s  fo r  n o n -m ilit ia  p u rp o se s  s u c h  a s  
h u n tin g .

S t. G eo rg e  T u c k e r , a  v e te r a n  o f  th e  R e v o lu tio n a ry  W a r  a n d  a n  
e a r ly  J u s t ic e  o f  th e  S u p re m e  C o u r t  o f  V irg in ia , fo llow ed  B la c k s to n e  
clo se ly  in  r e g a rd  to  th e  co m m o n  law  r ig h t  to  h a v e  a rm s ,  a t  th e  
sa m e  t im e  s t r e s s in g  th e  m o re  a b s o lu te  c h a r a c te r  o f  t h e  r ig h t  u n d e r  
A m e r ic a n  law :

T h e  r ig h t  o f  b e a r in g  a rm s — w h ich  w ith  u s  is n o t  l im ite d  
a n d  r e s t r a in e d  by  a n  a r b i t r a r y  sy s te m  o f g a m e  la w s  a s  in  
E n g la n d ; b u t ,  is  p r a c t ic a l ly  e n jo y ed  by  e v e ry  c itiz e n , a n d  is  

• a m o n g  h is  m o s t  v a lu a b le  p riv ile g e s , s in c e  i t  f u r n is h e s  th e  
m e a n s  o f  r e s is t in g  a s  a  f r e e m a n  o u g h t, th e  in ro a d s  o f  
u s u rp a t io n . . . .  I  S t. G eo. T u c k e r , C o m m e n ta r ie s  o n  th e  
L a w s  o f  V irg in ia , 43 (1831).

In  a d d it io n  to  h is  e x p lic it  c h a ra c te r iz a t io n  o f  k e e p in g  a n d  b e a r ­
in g  a r m s  a s  a n  in d iv id u a l  r ig h t , e lse w h e re  J u s t ic e  T u c k e r  d is t in ­
g u ish e d  th e  la n g u a g e  o f  th e  E n g lis h  B ill o f  R ig h ts  t h a t  s u b je c ts  
m ay  h a v e  a rm s  fo r  th e i r  d e fe n se , " s u i ta b le  to  th e i r  c o n d it io n  .and 
d eg ree , a n d  s u c h  a s  a r e  a llo w ed  b y  la w ,” f ro m  th e  S e c o n d  A m e n d ­
m e n t, w h e re in  th e  r ig h t  t c  h a v e  a rm s  e x is ts  " w ith o u t  a n y  q u a lif i­
c a tio n  a s  to  t h e i r  c o n d itio n  o r  d e g re e , a s  in  th e  case  o f  th e  B r i t is h  
g o v e rn m e n t.” I B la c k s to n e  C o m m e n ta r ie s  *144 n . 40 (S t. G eo. 
T u c k e r , ed. 1803).

B . STATS CASES
A p ro v is io n  o f  th e  K e n tu c k y  C o n s titu tio n , "T h e  r i g h t  o f  th e  

c itiz e n s  to  b e a r  a rm s  in  d e fe n se  o f  th e m se lv e s  a n d  th e  s ta te ,  s h a ll  
n o t be  q u e s tio n e d ,” p ro v id e d  th e  o ccas io n  fo r  p e rh a p s  t h e  f i r s t  s ta te  
ju d ic ia l  o p in io n  on  th e  n a tu r e  a n d  so u rc e  o f t h e  r ig h t  to  b e a r  a rm s . 
B l is s  v. C o m m o n w e a lth ,  2 L itt .  (K y.) 90, 13 A m . D ec. 251 (1822). 
D e fe n d a n t a p p e a le d  h is  c o n v ic tio n  fo r  h a v in g  w o rn  a  sw o rd  c a n e  by 
a s s e r t in g  th e  u n c o n s t i tu t io n a l i ty  o f  a n  a c t  p ro h ib i t in g  c o n c e a le d  
w euyons. T h e  c o u r t  h e ld , “W h a te v e r  r e s t r a in s  th e  fu l l  a n d  com ­
p le te  e x e rc is e  o f  t h a t  r ig h t ,  th o u g h  n o t  a n  e n t i r e  d e s t ru c t io n  o f  it, 
is fo rb id d e n  b y  th e  e x p lic it  la n g u a g e  o f  th e  c o n s t i tu t io n .” Id . a t  9 1 - 
92. O b se rv in g  t h a t  w e a r in g  c o n c e a led  w eap o n s  w as c o n s id e re d  a  
le g it im a te  p ra c tic e  w h e n  th e  c o n s t i tu t io n a l  p ro v is io n  w a s  a d o p te d , 
th e  c o u r t  re a so n e d :

T h e  r ig h t  e x is te d  a t  th e  a d o p tio n  o f th e  c o n s t i tu t io n ;  i t  
h a d  th e n  no  lim its  s h o r t  o f th e  m o ra l p o w er o f th e  c it iz e n s  
to  e x e rc ise  it, a n d  in  fa c t c o n s is te d  in  n o th in g  e lse  b u t  in  
th e  l ib e r ty  o f  th e  c itiz e n s  to  b e a r  a rm s . D im in is h  t h a t  
l ib e r ty , th e re fo re , a n d  you  n e c e s sa r ily  r e s t r a in  t h e  r ig h t;  
a n d  su c h  is th e  d im in u tio n  a n d  r e s t r a in t ,  w h ic h  th e  a c t  in  
q u e s tio n  m o s t in d is p u ta b ly  im p o r ts , by p ro h ib it in g  th e  c i t i ­
z e n s  w e a r in g  w e a p o n s  in  a  m a n n e r  w h ich  w as la w fu l to  
w e a r  w h e n  th e  c o n s ti tu t io n  w as  ad o p ted . Id . a t  9 2 .12

W h e th e r  c a r ry in g  a n d  w e a r in g  d a n g e ro u s  w e a p o n s  c o n s t i tu te d  
an  a f f ra y  a t  co m m o n  law  w as th e  issu e  in  th e  T e n n e sse e  ca s  • o f 
S im p s o n  v. S ta te ,  13 T e n n . R e p o r ts  (5 Y erg .) 56 (1833). T h e  C o u r t
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a n s w e re d  in  th e  n e g a tiv e , c i t in g  B la c k s to n e  fo r  th e  p ro p o s itio n  t h a t  
v io le n c e  w h ic h  te r r i f ie s  th e  p e o p le  m u s t  a lso  be  p re s e n t .  T h e  gov­
e r n m e n t  c ite d  S e r je a n t  H a w k in s , P le a s  o f  th e  C ro w n , B k. 1, ch . 28, 
sec . 4, r e g a r d in g  th e  S t a tu t e  o f  N o r th a m p to n ,  2 E dw . 3, c.3(1328), 
t h a t  a n  a f f r a y  c o u ld  e x is t  w h e re  o n e  is a r m e d  w ith  u n u s u a l  w e a p ­
o n s  w h ic h  n a tu r a l l y  c a u s e  t e r r o r  to  th e  p eo p le , b u t  th e  c o u r t  
r e je c te d  th o se  “ a n c ie n t  E n g lis h  s t a tu te s ,  e n a c te d  in  fa v o u r  o f  th e  
k in g , h is  m in is te r s ,  a n d  o th e r  s e r v a n t s ”  w h ic h  p ro v id e d  t h a t  "n o  
m a n  . . . e x c e p t  th e  k in g 's  s e r v a n ts ,  & c. s h a l l  go  o r  r id e  a rm e d  by  
n ig h t  o r  b y  d a y ."  13 T e n n . R e p o r ts  (;> Y erg .)  358 (1833). T h e  c o u r t  
s e e m e d  r e s e n t f u l  o f  ro y a l  p r iv i le g e  in  n o t in g  t h a t  th e  s a m e  so u rc e  
a d d s  " p e r s o n s  o f  q u a l i ty  a r e  in  n o  d a n g e r  o f  o f fe n d in g  a g a in s t  th is  
s t a t u t e  b y  w e a r in g  t h e i r  c o m m o n  w e a p o n s ” a n d , w h ile  re je c t in g  
th e  e x is te n c e  o f  a  c o m m o n  la w  a b r id g e m e n t  o f  th e  r ig h t  to  b e a r  
a r m s  (I d .  a t  359), a r g u e d  in  th e  a l t e r n a t iv e  t h a t  a n y  s u c h  a b rid g e ­
m e n t  w o u ld  b e  a b ro g a te d  b y  th e  s t a t e  c o n s t i tu t io n ,  w h ic h  p ro v id e d  
“ t h a t  th e  f r e e m e n  o f th i s  S ta te  h a v e  a  r ig h t  to  k e e p  a n d  b e a r  a rm s  
fo r  t h e i r  c o m m o n  d e fe n s e .”

B y  th is  c la u s e  o f  th e  c o n s t i tu t io n , a n  e x p re s s  p o w e r is 
g iv e n  a n d  s e c u re d  to  a l l  th e  f re e  c i t iz e n s  o f  th e  S ta te  to  
k e e p  a n d  b e a r  a r m s  fo r t h e i r  d e fe n se , w i th o u t  a n y  q u a lif i­
c a t io n  w h a te v e r  a s  to  t h e i r  k in d  o r  n a tu r e .  . . .  Ic L  a t  360.

T h e  c la ss ic  a n te b e l lu m  o p in io n  w h ic h  h e ld  t h a t  th e  S eco n d  
A m e n d m e n t  p ro te c ts  a n  in d iv id u a l  r ig h t  f ro m  b o th  s t a t e  a n d  fed­
e r a l  in f r in g e m e n t ,  b u t  t h a t  th e  m a n n e r  in  w h ic h  a rm s  c o u ld  be 
b o rn e  w a s  a  p r o p e r  s u b je c t  fo r  r e g u la t io n , w a s  N u n n  v . S ta te ,  1 Ga. 
243 (1846). A n  a m b ig u o u s  G e o rg ia  s t a t u t e  p ro s c r ib e d  b r e a s t  p is to ls , 
b u t  n o t  h o r s e m a n 's  p is to ls , w h ic h  w e re  n o t  w o rn  o p e n ly . W h ile  
u p h o ld in g  th e  p ro s c r ip t io n  o f  c o n c e a le d  w e a p o n s , th e  c o u r t  sa id  
t h a t  t h e  s t a t e  c o n s t i tu t io n s  “c o n fe r  no  n e w  r ig h t s  o n  th e  p eo p le  
w h ic h  d id  n o t  b e lo n g  to  th e m  b e fo re ,” t h a t  n o  le g is la t iv e  b o d y  in  
th e  U n io n  c o u ld  d e n y  c i t iz e n s  th e  p r iv i le g e  o f  b e in g  a rm e d  to  
d e fe n d  s e l f  a n d  c o u n try ,  a n d  t h a t  th e  c o lo n ia l  a n c e s to r s  h a d  th is  
r ig h t  w h ic h  “ is  o n e  o f  th e  f u n d a m e n ta l  p r in c ip le s , u p o n  w h ic h  
re s ts  th e  g r e a t  fa b r ic  o f  c iv il l ib e r ty .  . . .”  Id . a t  249.

A n t ic ip a t in g  tw e n t ie th  c e n tu r y  s e le c tiv e  in c o rp o ra t io n  by r e fe r ­
r in g  to  th e  F i r s t ,  F o u r th ,  F if th ,  a n d  S ix th  A m e n d m e n ts  a s  b in d in g  
o n  b o th  s t a t e  a n d  f e d e ra l  g o v e rn m e n ts ,  th e  c o u r t  re a s o n e d ;

T h e  la n g u a g e  o f  t h e  se c o n d  a m e n d m e n t  is b ro a d  e n o u g h  
to  e m b ra c e  b o th  F e d e r a l  a n d  s t a t e  g o v e r n m e n t— n o r  is 
th e r e  a n y th in g  in  i ts  te rm s  w h ic h  r e s t r ic t s  i ts  m e a n in g .
. . .  Is  th is  a  r ig h t  r e s e rv e d  to  th e  S ta te s  o r  to  th e m se lv e s?
Is i t  n o t  a n  u n a l ie n a b le  r ig h t ,  w h ic h  lie s  a t  t h e  b o tto m  o f  
e v e ry  f re e  g o v e rn m e n t?  W e do  n o t b e lie v e  th a t ,  b e c a u se  
th e  p eo p le  w i th h e ld  th is  a r b i t r a r y  p o w e r  o f  d is f ra n c h is e ­
m e n t  f ro m  C o n g re ss , th e y  e v e r  in te n d e d  to  c o n fe r  i t  o n  th e  
lo ca l le g is la tu re s .  T h is  r ig h t  is to o  d e a r  to  be  c o n fid ed  to  a  
re p u b l ic a n  le g is la tu re .  Id . a t  250.

T h e  G e o rg ia  c o u r t  e x p la in e d  th e  r e la t io n  b e tw e e n  in d iv id u a l 
a r m s  p o sse ss io n  a n d  th e  m i l i t ia  b y  r e f e re n c e  to  th e  fa c t t h a t  “ in  
o r d e r  to  t r a in  p ro p e r ly  t h a t  m il i t ia ,  th e  u n l im i te d  r ig h t  o f  th e  
p e o p le  to  k e e p  a n d  b e a r  a rm s  s h a l l  n o t  be  im p a ir e d ,” ( Id .  a t  251),
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a n d  a d d e d  t h a t  b o th  c o n s t i tu t io n a l  a n d  n a tu r a l  r ig h ts  w e re  a t  
s ta k e . C o n te n d in g  t h a t  th e  s t a te  g o v e rn m e n ts  w e re  p ro h ib i te d  fro m  
v io la tin g  th e  r ig h ts  to  a s s e m b ly  a n d  p e ti t io n , a g a in s t  u n re a s o n a b le  
s e a rc h e s  a n d  se iz u re s , to  a n  im p a r t ia l  j u r y  in  c r im in a l  p ro s e c u ­
tio n s , a n d  to  a s s is ta n c e  o f  c o u n se l, th e  c o u r t  c o n tin u e d :

N o r  is th e  r ig h t  in v o lv e d  in  th is  d isc u ss io n  le ss  c o m p re ­
h e n s iv e  o r  v a lu a b le :  " T h e  r ig h t  o f th e  p e o p le  to  b e a r  a r m s  
s h a l l  n o t  b e  in f r in g e d .” T h e  r ig h t  o f  th e  w h o le  p eo p le , o ld  
a n d  y o u n g , m e n , w o m e n  a n d  boys, a n d  n o t  m i l i t ia  o n ly , to  
k e e p  a n d  b e a r  a r m s  o f  e v e ry  d e s c r ip tio n , a n d  n o t  s u c h  
m e re ly  a s  a r e  u se d  b y  th e  m il i t ia ,  s h a l l  n o t  b e  in f r in g e d , 
c u r ta i le d  o r  b ro k e n  in  u p o n , in  th e  s m a l le s t  d e g re e ; a n d  a l l  
th is  fo r t h e  im p o r ta n t  e n d  to  b e  a t ta in e d :  th e  r e a r in g  u p  
a n d  q u a lify in g  a  w e ll- r e g u la te d  m il i t ia ,  so  v i ta l ly  n e c e s s a ry  
to  th e  s e c u r i ty  o f  a  f r e e  S ta te .  O u r  o p in io n  is t h a t  a n y  la w . 
S ta te  o r  F e d e ra l ,  is  r e p u g n a n t  to  th e  C o n s ti tu t io n , a n d  
vo id , w h ic h  c o n tra v e n e s  th i s  r ig h t .  . . .  Id . a t  251.

In  th e  T e x a s  ca se  o f  C o c k r u m  v. S ta te ,  24 T ex . 394 (1859), th e  
C o u r t e x p la in e d  t h a t  t h e  o b je c t o f  th e  S eco n d  A m e n d m e n t  w a s  t h a t  
" th e  p eo p le  ca n n o t  b e  e f fe c tu a lly  o p p re s se d  a n d  e n s la v e d , w h o  a r e  
n o t  f i r s t  d is a rm e d .” Id . a t  401, a n d  ad d ed :

T h e  r ig h t  o f  a  c i t iz e n  to  b e a r  a rm s , in  la w fu l d e fe n se  o f  
h im s e lf  o r  th e  S ta te ,  is  a b s o lu te . H e  do es n o t  d e r iv e  i t  
f ro m  th e  S ta te  g o v e rn m e n t .  I t  is  o n e  o f  th e  “ h ig h  p o w e rs"  
d e le g a te d  d ire c t ly  to  th e  c itiz e n , a n d  “ is e x c e p te d  o u t o f  
th e  g e n e ra l  p o w e rs  o f  g o v e rn m e n t .” A  la w  c a n n o t  b e  
p assed  to  in f r in g e  u p o n  o r  im p a i r  i t ,  b e c a u s e  i t  is  ab o v e  
th e  law , a n d  in d e p e n d e n t  o f  th e  la w m a k in g  p o w er. Id . a t  
401-402.

C. SLA VERY  A N D  TH E  DRED  SCOTT D ILEM M A
D e sp ite  th e  g e n e r a l  r u le  in  t h e  a n te b e l lu m  c o u r ts  t h a t  th e  

S econd  A m e n d m e n t g u a r a n te e d  a n  in d iv id u a l  r ig h t  to  k e e p  a n d  
b e a r  a rm s  f re e  fro m  b o th  fe d e ra l  a n d  s t a t e  in f r in g e m e n t ,  to  d is a rm  
b la c k s  a  few  c o u r ts  to o k  t h e  v ie w  c h a t o n ly  c itiz e n s  co u ld  h a v e  
a rm s  a n d  t h a t  th e  S eco n d  A m e n d m e n t  d id  n o t  a p p ly  to  th e  s ta te s .  
In  so m e  s ta te s ,  f re e  a n d  s la v e  b l a c l s  w e re  d is a rm e d  by  la w  to  
m a in ta in  t h e i r  s e rv ile  c o n d itio n . S ta te  le g is la t io n  w h ic h  p ro h ib ite d  
a rm s  b e a r in g  by  b la c k s  w a s  h e ld  to  be c o n s t i tu t io n a l  o w in g  to  th e  
la c k  o f  s ta tu s  o f  A fr ic a n  A m e r ic a n s  a s  c itiz e n s , d e s p ite  t h e  fa c t  
t h a t  th e  U n ite d  S ta te s  C o n s t i tu t io n  a n d  m o s t s ta te  c o n s t i tu t io n s  
r e f e r r e d  to  su m s  b e a r in g  a s  a  r i g h t  o f  “ th e  p e o p le ” r a t h e r  th a n  
“ th e  c it iz e n .”

In  S ta te  v. N e w s o m ,  27 N .C . 203 (1844), th e  S u p re m e  C o u r t  of 
N o r th  C a ro lin a  u p h e ld  “ a n  a c t  to  p r e v e n t  f re e  p e rs o n s  o f  co lo r 
fro m  c a r ry in g  f ire  a r m s "  o n  th e  g ro u n d  t h a t  “ th e  f re e  p e o p le  o f 
co lo r c a n n o t  b e  c o n s id e re d  a s  c i t iz e n s .” Id . a t  204. T h e  c o u r t  a lso  
s ta te d : “ in  th e  seco n d  a r t ic le  o f  th e  a m e n d e d  C o n s ti tu t io n , th e  
S ta te s  a r e  n e i th e r  m e n t io n e d  n o r  r e f e r r e d  to . I t  is th e r e fo re  o n ly  
re s tr ic t iv e  of th e  p o w ers  o f  th e  F e d e ra l  G o v e rn m e n t .” Id . a t  207. In  
C o o p e r  v. S a v a n n a h ,  4 G a. 72 (1848), G e o rg ia  fo u n d  i ts  s im i la r  
p ro v is io n  c o n s t i tu t io n a l  o n  th e  fo llo w in g  logic: " F r e e  p e rs o n s  o f



c o lo r h a v e  n e v e r  b een  re c o g n iz e d  h e r e  as c itiz e n s ; th e y  a r e  n o t 
e n t i t le d  to  b e a r  a rm s , vo te  fo r  m e m b e r s  o f  th e  le g is la tu r e ,  o r  to  
h o ld  a n y  c iv il o ffice .” Id. a t  72.

T h e  p r a c t ic a l  h a rd s h ip s  s u f f e r e d  b y  in d iv id u a l  b la c k s  d u e  to  r e ­
s t r ic t iv e  le g is la tio n  is e x e m p lif ie d  in  S ta te  v. H a n n ib a l ,  51 N .C . (6 
Jo n e s )  57 (1859), w h ich  in d ic a te s  t h a t  in  th e  e ig h te e n th  c e n tu r y  i t  
w as  n o t  ille g a l fo r a  b lack  to  c a r r y  g u n s , b u t  h e  w a s  r e q u ir e d  to 
o b ta in  a  c o u r t  c e r t if ic a te  to  h u n t .  A n  e n a c tm e n t  in  1854 p ro v id e d  
t h a t  ‘‘no  s la v e  s h a l l  go a rm e d  w i th  a  g u n , o r  s h a l l  k e e p  s u c h  
w e a p o n s ,” w ith  a  p e n a lty  o f  u p  to  39 la sh e s . Id . a t  57. I n  th is  
in s ta n c e , a  m a s te r  h a d  g iv en  tw o  s la v e s  g u n s  to  g u a r d  h is  s to r e  a t  
n ig h t ,  a n d  th e  s la v e s  w ere  s e n te n c e d  to  tw e n ty  la s h e s  e a c h . Id . a t  
57.

J u s t  a s  v i r tu a l ly  th e  on ly  a n te b e l lu m  s t a t e  c a se s  w h ic h  l im ite d  
th e  r ig h t  to  h a v e  a rm s  fu n c tio n e d  to  d is a rm  b la c k s , t h e  r u l i n g  o f 
th e  U .S . S u p re m e  C o u rt in  D r e d  S c o t t  v. S a n d fo r d ,  60 U .S . (19 
H ow .) 393, 15 L .E d . 691 (1857), c o n c e d e d  t h a t  i f  m e m b e r ,  o f  th e  
.A frican  r a c e  w e re  "c itiz e n s ,” t h e y  w o u ld  be  “e n t i t l e d  to  th e  p r iv i­
leg es  a n d  im m u n it ie s  of c i t iz e n s ”  a n d  w o u ld  be  e x e m p t f ro m  sp e ­
c ia l  “ p o lice  r e g u la t io n s ” a p p lic a b le  to  th e m .

I t  w o u ld  g iv e  to  p e rso n s  o f  th e  n e g ro  ra c e , w h o  w e re  
reco g n ized  a s  c itiz e n s  in  a n y  o n e  S ta te  o f  th e  U n io n , th e  
r ig h t  to  e n t e r  ev e ry  o th e r  S t a t e  w h e n e v e r  th e y  p le a se d , 
s in g ly  o r  in  co m p an ie s  . . .; a n d  i t  w o u ld  g iv e  th e m  fu ll  
l ib e r ty  o f  sp e e c h  . . .; to  h o ld  p u b lic  m e e tin g s  u p o n  p o li t i ­
c a l a f fa ir s , a n d  to  keep a n d  c a r r y  a r m s  w h e re v e r  th e y  w e n t  
(e m p h a s is  ad d ed ) 60 U.S. a t  417 .

I t  is c le a r , th e re fo re ,  th a t  th e  S u p r e m e  C o u r t  in c lu d e d  a m o n g  th e  
r ig h ts  o f  e v e ry  c itiz e n  th e  r ig h t  to  h a v e  a r m s  w h e r e v e r  h e  goes; i t  
is  e q u a lly  e v id e n t  t h a t  in  g r a n t i n g  c i t iz e n s h ip  to  A f r ic a n  A m e r i­
c a n s  b y  A m e n d m e n ts  X H I a n d  XTV, b la c k s  w e re  l a t e r  g u a r a n te e d  
th e  f u n d a m e n ta l  r ig h ts  of c it iz e n s . T h e  C o u r t’3 la n g u a g e  a lso  su g ­
g e s ts  t h a t  th e  r ig h t  to  h av e  a n d  c a r r y  a r m s  a n y w h e re  is  a  r ig h t  o f 
n a t io n a l  c it iz e n sh ip  w h ich  th e  s t a t e s  c a n n o t  in f r in g e  a n y  m o re  
t h a n  c a n  th e  fe d e ra l g o v e rn m e n t— t h a t  th e  S e c o n d  A m e n d m e n t  
a p p lie s  to  th e  s ta te s .

E x p la in in g  f u r th e r  th e  r ig h ts  o f  c it iz e n s , C h ie f  J u s t i c e  T a n e y  
o b se rv e d  th a t :

T h e  F e d e ra l  G o v e rn m e n t c a n  e x e rc is e  n o  p o w e r  o v e r  h is  
p e rso n  o r  p ro p e r ty , b eyond  w h a t  t h a t  in s t r u m e n t  c o n fe rs , 
n o r  la w fu lly , d e n y  a n y  r ig h t  w h ic h  i t  h a s  r e s e rv e d . . . .
N o r  c a n  C o n g re ss  d en y  th e  p e o p le  th e  r ig h t  to  k e e p  a n d  
b e a r  a rm s , n o r  th e  r ig h t  to  t r i a l  b y  ju ry ,  n o r  c o m p e l 
a n y o n e  to  b e  a  w itn e ss  a g a in s t: h im s e lf  in  a  c r im in a l  p ro ­
ceed in g . 60 U .S . a t  450.

IK . T h e  F r a m e r s  o f th e  f o u r te e n th  a m e n d m e n t  in te n d e d  
t h a t  th e  g u a r a n te e s  of th e  s e c o n d  a m e n d m e n t  w o u ld  be  
a p p lie d  to  th e  S ta te s

A f te r  th e  W a r  B e tw e e n  th e  S ta te s ,  ju d ic ia l  c o m m e n ta to r s  c o n t in ­
u ed  to  in t e r p r e t  th e  S econd  A m e n d m e n t  a s  p ro te c t in g  a n  in d iv id u ­
a l r ig h t  fro m  b o th  s ta te  a n d  f e d e ra l  in f r in g e m e n t .  T h e  r ig h t  to 
k e e p  a n d  b e a r  a rm s  a n d  o th e r  B ill o f  R ig h ts  f re e d o m s  w e re  v iew ed
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as  c o m m o n  la w  r ig h ts  e x p l ic i t ly  p ro te c te d  b y  th e  C o n s titu tio n . T. 
F a r r a r ,  M a n u a l  of th e  C o n s t i tu t io n ,  59, 145 (1867). J o e l  ? .  B ishop  
w ro te  in  1865:

T h e  c o n s titu tio n  o f  t h e  U n i te d  S ta te s  p ro v id es , th a t ,  " a  
w e ll- re g u la te d  m ilitia  b e in g  n e c e s s a ry  to  th e  s e c u r i ty  o f a  
f re e  S ta te ,  th e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a rm s  
s h a l l  n o t  be in fr in g e d ."  T h i s  p ro v is io n  is  fo u n d  a m o n g  th e  
a m e n d m e n ts ;  and; th o u g h  m o s t  o f  th e  a m e n d m e n ts  a re  
re s t r ic t io n s  on  th e  G e n e r a l  G o v e rn m e n t a lo n e , n o t  on  th e  
S ta te s , th is  one seem s to  b e  o f  a  n a tu r e  to  b in d  b o th  th e  
S ta te  a n d  N a tio n a l le g is la tu r e s .  I I  J .  B ish o p , C o m m en ­
ta r ie s  o n  th e  C rim in a l L a w , S e c tio n  124 (1865).

Y e t B ish o p ’s re fe ren ces  to  “ s t a t u t e s  r e la t in g  to  th e  c a r ry in g  of 
a rm s  by  n e g ro e s  an d  s la v e s” ( I I  J .  B ish o p , s u p r a  n . 2, a t  120, n . 6), 
a n d  to  a n  “ a c t  to  p re v e n t f r e e  p eo p le  o f  co lo r  f ro m  c a r ry in g  f ire ­
a r m s ” (I d .  a t  125, n . 2) e x e m p lif ie d  th e  n e e d  fo r  f u r th e r  c o n s ti tu ­
t io n a l  g u a ra n te e s  to  c la r ify  a n d  p ro te c t  th e  r ig h ts  o f  a l l  in d iv id ­
u a ls .

A. FIREARM S A ND  T H E  ABO L IT IO N  OF SLA VERY
H a v in g  w o n  th e i r  n a t io n a l  in d e p e n d e n c e  f ro m  E n g la n d  th ro u g h  

a rm e d  s tru g g le , p o s t-R e v o lu tio n a iy  W a r  A m e r ic a n s  w e re  a c u te ly  
a w a re  t h a t  th e  sw ord a n d  s o v e r e ig n ty  go h a n d - in -h a n d , a n d  th a t  
d is t r ib u t io n  o f f ire a rm s  a m o n g  th e  o p p re sse d  u s h e re d  in  a  new  
ep o ch  in  th e  h u m a n  s tru g g le  f o r  f reed o m . F u r th e r m o r e ,  b o th  p ro ­
p o n e n ts  a n d  o p p o n en ts  o f  s l a v e r y  w e re  c o g n iz a n t t h a t  a n  a rm e d  
b la c k  p o p u la t io n  m e a n t th e  a b o l i t io n  o f s i  lv e ry , a l th o u g h  som e 
b la c k s  w e re  t ru s te d  w ith  a r m s  to  g u a rd  p ro p e r ty , fo r  s e lf  defense , 
a n d  fo r  h u n t in g . T h is so c io lo g ic a l fa c t  e x p la in e d  n o t  o n ly  th e  legal 
d is a rm in g  o f  b lack s, b u t a lso  t h e  a d v o cacy  o f  a  w e a p o n s  c u l tu re  by 
a b o li t io n is ts . H av in g  e m p lo y e d  th e  in s t r u m e n ts  fo r  se lf-defense  
a g a in s t  h is  p ro -s lav ery  a t t a c k e r s ,  a b o li t io n is t  a n d  R e p u b lic a n  P a r ty  
fo u n d e r  C a ss iu s  M arce llu s  C la y  w ro te  t h a t  “ ‘th e  p is to l a n d  th e  
B ow ie  k n if e ’ a r e  to  us a s  s a c r e d  a s  th e  gow n  a n d  th e  p u lp i t .” 7 T h e  
W ritin g s  o f  C assius M a rc e l lu s  C lay , 257 (H . G re e le y  ed. 1848).

B. THE C IV IL  R IG H T S  ACT OF 1 8 6 6
A f te r  th e  C ivil W ar, th e  s l a v e  codes, w h ic h  l im ite d  access  of 

b la c k s  to  la n d , to  a rm s, a n d  to  t h e  c o u r ts , b e g a n  to  r e a p p e a r  in  th e  
fo rm  o f b la c k  codes, (W. D u B o is , B la c k  R e c o n s tru c tio n  in  A m erica , 
167, 172, a n d  223 (1962); E . C o u l te r ,  T h e  S o u th  D u r in g  R e c o n s tru c ­
tio n  40 (1947)) a n d  U n ite d  S t a t e s  le g is la to rs  tu r n e d  th e i r  a t te n t io n  
to  th e  p ro te c tio n  of th e  f r e e d m e n . In  s u p p o r t  o f  S e n a te  B ill N o. 9, 
w h ic h  d e c la re d  as void a ll la w s  in  th e  re b e l s ta te s  w h ic h  recogn ized  
in e q u a l i ty  o f  r ig h ts  based  o n  r a c e ,  S en . H e n ry  W ilso n  (R., M ass.) 
e x p la in e d  in  p a r t:  “In  M is s is s ip p i re b e l S ta te  fo rces, m e n  w ho w ere  
in  th e  re b e l  a rm ie s , a re  t r a v e r s i n g  th e  S ta te ,  v is i t in g  th e  freed m en , 
d is a rm in g  th e m , p e rp e tra t in g  m u r d e r s  a n d  o u tra g e s  o n  th e m . . . .” 
C ong. G lobe, 3 9 th  Cong., 1st S e s s .,  p t. 1, 40 (Dec. 13, 1865).

W h e n  C o n g ress  took u p  S e n a t e  B ill N o. 61, w h ic h  b e c a m e  th e  
C iv il R ig h ts  A ct of 1866, (14 S t a t .  27 (1866)) S en . L y m a n  T ru m b u ll  
(R., 111.), C h a irm a n  of th e  S e n a t e  J u d ic ia r y  C o m m itte e , in d ic a te d
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t h a t  th e  b ill  w as in te n d e d  to  p ro h ib it  in e q u a l i t ie ?  em b o d ied  in  th e  
b la c k  codes, in c lu d in g  th o s e  p ro v is io n s  w h ic h  “ p ro h ib it  a n y  n e g ro  
o r  m u la t to  fro m  h a v in g  f ire -a rm s .” C o n g . G lobe, 3 9 th  C ong., 1 st 
S ess., p t. 1, 474 ( J a n . 29, 1866). In  a b o l is h in g  th e  b ad g es  o f  s la v e ry , 
th e  b ill  w o u ld  e n fo rc e  fu n d a m e n ta l  r ig h t s  a g a in s t  ra c ia l  d is c r im i­
n a t io n  in  re s p e c t  to  c iv il r ig h ts , th e  r i g h t s  to  c o n tra c t ,  su e  a n d  
e n g a g e  in  co m m e rc e , a n d  e q u a l c r im in a l  p e n a lt ie s . S en . W illia m  
S a u ls b u ry  (D., D e la w a re )  add ed :

In  m y  S ta te  fo r  m a n y  y ea rs , a n d  I  p re s u m e  th e r e  a r e  
s im i la r  law s in  m o s t o f  th e  s o u th e r n  s ta te s ,  th e r e  h a s  
e x is te d  a  la w  o f  th e  S ta te  b ased  u p o n  a n d  fo u n d ed  in  its  
po lice  p o w er, w h ic h  d e c la re s  t h a t  f r e e  n e g ro e s  s h a l l  n o t  
h a v e  th e  p o ssess io n  o f  f ire a rm s  o r  a m m u n i t io n .  T h is  b ill 
p ro p o se s  to  t a k e  a w a y  fro m  th e  S t a t e s  th is  po lice  pow er.
. . ."  Id . a t  474. 4

T h e  D e la w a re  D e m o c ra t  opposed  th e  b i l l  o n  th i3  b a s is , a n t ic ip a t ­
in g  a  t im e  w h e n  “ a  n u m e ro u s  body o f  d a n g e ro u s  p e rso n s  b e lo n g in g  
to  a n y  d is t in c t  r a c e ” e n d a n g e re d  th e  s t a t e ,  fo r  “ th e  S ta te  s h a l l  n o t  
h a v e  th e  p o w e r to  d is a rm  th e m  w ith o u t  d is a r m in g  th e  w h o le  p o p u ­
la t io n .” Id. a t  478. T h u s , th e  b ill w o u ld  h a v e  p ro h ib ite d  le g is la tiv e  
sc h e m e s  w h ic h  in  e ffec t d is a rm e d  b la c k s ,  b u t  n o t  w h ite s . S ti l l ,  
s u p p o r te r s  o f  th e  b ill  w e re  soon  to  c o n te n d  t h a t  a rm s  b e a r in g  w as  a  
b a s ic  r ig h t  o f  c it iz e n s h ip  o r  p e rso n h o o d .

I n  th e  m e a n tim e , th e  le g is la to rs  tu r n e d  th e i r  a t te n t io n  to  th e  
F r e e d m a n 's  B u re a u  B ill. R ep . T h o m a s  D . E lo it  (F:., M ass.) a t ta c k e d  
a n  O p e lo u sas , L o u is ia n a  o rd in a n c e  w h ic h  d e p r iv e d  b la c k s  o f  v a r ­
io u s c iv il r ig h ts , in c lu d in g  th e  fo llo w in g  p ro v is io n : "N o  f re e d m a n  
w ho  is  n o t  in  th e  m i l i ta r y  se rv ice  s h a l l  b e  a llo w ed  to  c a r r y  f ire ­
a rm s , o r  a n y  k in d  o f  w e a p o n s , w ith in  t h e  l im its  o f  th e  to w n  o f 
O p e lo u sa s  w ith o u t  th e  sp e c ia l  p e rm is s io n  o f  h is  e m p lo y e r  . . . a n d  
a p p ro v e d  b y  th e  m a y o r  o r  p re s id e n t o f  t h e  b o a rd  o f  po lice .”  Id. a t  
517 (J a n . 30, 1866). A n d  R ep . J o s ia h  B. G r in n e l l  (R., Iow a) co m ­
p la in e d : "A  w h ite  m a n  in  K e n tu c k y  m a y  k e e p  a  g u n ; i f  a  b la c k  
m a n  b u y s  a  g u n  h e  fo rfe its  i t  a n d  p a y s  a  f in e  o f  five d o lla rs , if  
p re s u m in g  to  k e e p  in  h is  possession  a  m u s k e t  w h ic h  h e  h a s  c a r r ie d  
th r o u g h  th e  w a r . Id . a t  651 (Feb. 5 ,1 8 6 6 ).

A s d e b a te  r e tu r n e d  to  th e  C ivil R ig h ts  B ill, R ep . H e n ry  J .  R a y ­
m o n d  (R., N .Y .) e x p la in e d  o f th e  r ig h ts  o f  c itiz e n sh ip : “ M a k e  th e  
c o lo red  m a n  a  c it iz e n  o f th e  U n ite d  S t a t e s  a n d  h e  h a s  e v e ry  r ig h t  
w h ic h  y o u  o r  I h a v e  a s  c it iz e n s  o f th e  U n i te d  S ta te s  u n d e r  th e  law s 
a n d  C o n s ti tu t io n  o f  th e  U n ite d  S ta te s . . . .  H e  h a s  a  d e f in e d  s ta tu s ;  
h e  h a s  a  c o u n try  a n d  a  h o m e; a  r ig h t  to  d e fe n d  h im s e lf  a n d  h is  
w ife  a n d  c h ild re n ;  a  r ig h t  to  b e a r  a rm s . . . .” Id ., p t. 2, 1266 (M ar. 
8, 1866). R ep . R o sw ell H a r t  (R., N .Y .) c o n c lu d e d  t h a t  i t  w as th e  
d u ty  o f th e  U n ite d  S ta te s  to  g u a r a n te e  t h a t  th e  s ta te s  h a v e  a  
re p u b lic a n  fo rm  o f  g o v e rn m e n t, “A g o v e r n m e n t  . . . w h e re  ‘no  la w  
s h a l l  be m a d e  p ro h ib i t in g  a  free  e x e rc is e  o f  re lig io n : ' w h e re  't h e  
r ig h t  o f  th e  p eo p le  to  k e e p  a n d  b e a r  a r m s  s n a i l  n o t be in f r in g e d ;’
. . .” Id . a t  1629 (M a r. 24, 1866).

R ep . S id n e y  C la rk e  (R., K a n sa s )  o b jec ted  to  a n  1866 A la b a m a  la w  
p ro v id in g : “T h a t  i t  s h a l l  n o t  be  law fu l fo r  a n y  fre e d m a n , m u la t to , 
o r  f re e  p e rso n  o f co lo r  in  th is  S ta te  to  o w n  f ire a rm s , o r  c a r ry  a b o u t  
h is  p e rso n  a  p is to l o r  o th e r  d ead ly  w e a p o n .” Id. a t  1838 (A p ril 7,
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1366). C la rk e  a lso  a t ta c k e d  M iss is s ip p i, “ w h o se  re b e l  m il i t ia ,  u p o n  
th e  s e iz u re  o f  th e  a rm s  o f  b la c k  U n io n  so ld ie rs , a p p ro p r ia te d  th e  
sa m e  to  t h e i r  o w n  u se .” Id . a t  1338.

S ir , I f in d  in  th e  C o n s ti tu t io n  o f  t h e  U n ite d  S ta te s  a n  
a r t ic le  w h ic h  d e c la re s  t h a t  “ th e  r ig h t  o f  th e  p eo p le  to  k e e p  
a n d  b e a r  a r m s  s h a l l  n o t  b e  in f r in g e d ,"  F o r  m y se lf, I  s h a l l  
in s is t  t h a t  th e  re c o n s tru c te d  re b e ls  o f  M iss is s ip p i r e s p e c t  
th e  C o n s ti tu t io n  in  t h e r  lo c a l law s. . . .  Id . a t  1838.

C. TH E  FO U RTEEN TH  A M EN D M EN T
T h e  n e e d  fo r  a  m o re  so lid  fo u n d a tio n  fo r  th e  p ro te c tio n  o f  f re e d ­

m e n  as  w e ll a s  w h ite  c itiz e n s  w a s  re c o g n iz e d , a n d  th e  r e s u l t  w a s  a  
s ig n if ic a n t  n ew  p ro p o s a l— th e  F o u r te e n th  A m e n d m e n t .  A  c h ie f  ex ­
p o n e n t  o f  th e  a m e n d m e n t ,  S en . J a c o b  M . H o w a rd  (R., M ich .), r e ­
fe r re d  to  th e  “ p e r s o n a l  r ig h ts  g u a r a n te e d  a n d  s e c u re d  b y  th e  f i r s t  
e ig h t  a m e n d m e n ts  o f  th e  C o n s ti tu t io n ;  s u c h  a s  f re e d o m  o f  sp e e c h  
a n d  o f  th e  p re ss ; . . . . th e  r i g h t  to  k e e p  a n d  to  b e a r  a rm s . . .
[ e m p h a s is  a d d e d ]  C ong. G lobe, 3 9 th  C ong. 1 s t S ess. p t. 3, 2765 (M ay  
23, 1866). A d o p tio n  o f  th e  F o u r te e n th  A m e n d m e n t  w as  n e c e s s a ry  
b e c a u se  th e s e  r ig h ts  w e re  n o t  t h e n  e ffe c tiv e ly  g u a r a n te e d  a g a in s t  
s ta te  le g is la tio n . “T h e  g r e a t  o b je c t o f  t h e  f i r s t  s e c tio n  o f  th is  
a m e n d m e n t  is, th e re fo re ,  to  r e s t r a in  t h e  p o w e r  o f  th e  S ta te s  a n d  
co m p e l th e m  a t  a ll  t im e s  to  r e s p e c t  th e s e  g r e a t  f u n d a m e n ta l  g u a r ­
a n te e s .” Id . a t  2766.

T h e  F o u r te e n th  A m e n d m e n t w a s  v ie w e d  a s  n e c e s s a ry  to  b u t t r e s s  
th e  o b jec tiv e s  o f  th e  C iv il R ig h ts  A c t o f  1866. R ep . G eo rg e  W . 
J u l i a n  ( R ., In d .)  n o te d  t h a t  th e  a c t

Is p ro n o u n c e d  vo id  b y  t i e  j u r i s t s  a n d  c o u r ts  o f  th e  
S o u th . F lo r id a  m a k e s  i t  a  m is d e m e a n o r  fo r  co lo red  m e n  to  
c a r r y  w e a p o n s  w i th o u t  a  l ic e n s e  to  do  so  f ro m  a  p ro b a te  
ju d g e , a n d  th e  p u n is h m e n t  o f  t h e  o ffe n se  is w h ip p in g  a n d  
th e  p illo ry . S o u th  C a r o l in a  h a s  th e  sa m e  
e n a c tm e n ts .  . . . C u n n in g  le g is la t iv e  d ev ices  a r e  b e in g  in ­
v e n te d  in  m o s t o f  th e  S ta te s  to  r e s to r e  s la v e ry  in  fa c t. Id. 
a t  p t. 4, 3210 ( J u n e  15, 1866.)

D. THE A N T I-K K K  ACT
W ith in  th r e e  y e a r s  o f  th e  a d o p tio n  o f  th e  F o u r te e n th  A m e n d ­

m e n t  in  1868, C o n g re ss  w a s  c o n s id e r in g  e n fo rc e m e n t  le g is la t io n  to  
su p p re s s  th e  K u  K lu x  K la n . T h e  fa m o u s  r e p o r t  by  R ep . B e n ja m in  
F. B u l te r  (R., M ass.) on  v io le n c e  in  th e  S o u th  a s s u m e d  t h a t  th e  
r ig h t  to  k e e p  a r m s  w a s  n e c e s s a ry  fo r  p ro te c t io n  n o t  o n ly  a g a in s t  
th e  m il i t ia , b u t  a lso  a g a in s t  lo ca l la w  e n fo rc e m e n t  ag e n c ie s . N o tin g  
in s ta n c e s  o f  “ a rm e d  c o n fe d e ra te s ” te r r o r iz in g  th e  n eg ro , th e  r e p o r t  
s ta te d  t h a t  “ in  m a n y  c o u n tie s  th e y  h a v e  p re c e d e d  th e i r  o u tra g e s  
u p o n  h im  by  d is a rm in g  h im . in  v io la t io n  o f  h is  r ig h t  a s  a  c itiz e n  to  
‘k e e p  a n d  b e a r  a r m s ,’ w h ic h  th e  C o n s t i tu t io n  e x p re s s ly  sa y s  s h a ll  
n e v e r  b y  in f r in g e d .” 1464 H .R . R e p . N o . 37, 4 1 s t C ong., 3 rd  Sess. 3 
'F eb . 20, 1871). T h e  c o n g re s s io n a l p o w e r b a se d  on  th e  F o u r te e n th  
A m e n d m e n t to  le g is la te  to  p r e v e n t  s ta te s  f ro m  d e p r iv in g  a n y  U .S . 
c itiz en  o f  life , l ib e r ty , o r  p ro p e r ty  a c c o u n te d  fo r  th e  fo llo w in g  p ro v i­
sio n  o f  th e  c o m m itte e 's  a n ti-K K K  b ill:
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T h a t  w h o e v e r  s h a ll ,  w i th o u t  d u e  p ro c e ss  o f  law , by  v io ­
len ce , in t im id a tio n , o r  th r e a ts ,  ta k e  a w a y  o r  d e p riv e  a n y  
c it iz e n  o f th e  U n ite d  S ta te s  o f  a n y  a r m s  o r  w eap o n s  h e  
m a y  h a v e  in  h is  h o u se  o r  p o ssess io n  fo r  th e  d e fe n se  o f  h is  
p e rso n , fam ily , 0 1  p ro p e r ty , s h a l l  be  d e e m e d  g u il ty  o f  a  
la r c e n y  th e re o f , a n d  be  p u n is h e d  a s  p ro v id e d  in  th is  a c t  for 
a  fe lo n y . C ong. G lobe, 4 2 n d  C ong., 1st S ess ., p t .  1, 174 (M ar.
20, 1871).

R ep . B u t le r  e x p la in e d  th e  p u rp o se  o f  th is  p ro v is io n  in  th e s e  
w ords:

Sectioi* e ig h t  is in te n d e d  to  c-nforce th e  w e ll-k n o w n  con­
s t i tu t io n a l  p ro v is io n  g u a r a n te e in g  th e  r ig h t  in  th e  c itiz e n  
to  ‘k e e p  a n d  b e a r  a r m s ,’ a n d  p ro v id e s  t h a t  w h o e v e r  s h a ll  
t a k e  aw ay , b y  fo rce  o r  v io le n c e , o r  by  th r e a t s  a n d  in t im i­
d a tio n , th e  a rm s  a n d  w e a p o n s  w h ic h  a n y  p e rs o n  m a y  h a v e  
fo r  h is  d e fe n se , s n a il  l e  d e e m e d  g u i l ty  o f  la r c e n y  o f  th e  
s a m e . T h is  p ro v is io n  se e m e d  to  y o u r  c o m m itte e  to  be  n e c ­
e s sa ry , b e c a u se  th e y  h a d  o b se rv e d  th a t ,  b e fo re  th e s e  m id ­
n ig h t  m a ra u d e r s  m a d e  a t ta c k s  u p o n  p e a c e fu l c itiz e n s  
th e r e  w e re  v e ry  m a n y  in s ta n c e s  in  th e  S o u th  w h e re  th e  
s h e r i f f  o f th e  c o u n ty  h a d  p re c e d e d  th e m  e d t a k e n  a w a y  
th e  a rm s  o f  th e i r  v ic tim s . T h is  w as  s p e c ia l ly  n o tic e a b le  in  
U n io n  C o u n ty , w h e re  a l l  th e  n e g ro  p o p u la t io n  w e re  d is­
a rm e d  b y  th e  s h e r if f  o n ly  a  few  m o n th s  ago  u n d e r  th e  
o rd e r  o f  th e  ju d g e . . . . ;  a n d  th e n , th e  s h e r i f f  h a v in g  dis­
a rm e d  th e  c itiz e n s , th e  five  h u n d re d  m a s k e d  m e n  ro d e  a t  
n ig h t  a n d  m u rd e re d  a n d  o th e rw is e  m a l t r e a te d  th e  te n  p e r ­
so n s  w ho  w e re  in  j a i l  in  t h a t  c o u n ty . H .R  R ep . N o. 37, 
s u p ra ,  n o te  38, a t  7 -8 .

T h e  b ill  w as re f e r r e d  to  th e  J u d ic ia r y  C o m m itte e , a n d  w h e n  la te r  
r e p o r te d  a s  H .R . N o. 320 th e  ab o v e  se c tio n  w as  d e le te d — u n d o u b t­
e d ly  b e c a u se  its  p ro s c r ip tio n  e x te n d e d  to  s im p le  in d iv id u a l  la rc e n y  
o v e r  w h ic h  C o n g ress  h a d  no  c o n s t i tu t io n a l  a u th o r i ty ,  a n d  b e c a u se  
s t a te  o r  c o n s p ira to r ia l  a c t io n  in v o lv in g  th e  d is a rm in g  o f b la c k s  
w o u ld  b e  co v e red  by  m o re  g e n e ra l  p ro v is io n s  o f  th e  b ill. S u p p o r te rs  
c f  th e  r e w r i t te n  a n ti-K K K  b ill c o n tin u e d  to  sh o w  th e  sa m e  c o n c e rn  
o v e r  th e  d is a rm in g  o f f re e d m e n  a s  th e y  h a d  p r io r  to  th e  a d o p tio n  
o f  th e  F o u r te e n th  A m e n d m e n t. S on . J o h n  S h e rm a n  (R., O hio) 
s ta te d  th e  R e p u b lic a n  p o sitio n : ‘‘W h e re v e r  th e  n e g ro  p o p u la tio n  
p re p o n d e ra te s ,  th e r e  th e y  [ th e  K K K ] h o ld  t h e i r  sw ay , fo r  a  few  
d e te rm in e d  m en . . . c a n  c a r r y  t e r r o r  a m o n g  ig n o ra n t  
n e g ro e s  . . . w ith o u t a rm s , e q u ip m e n t, o r  d is c ip lin e .” C ong. G lobe, 
4 2 n d  C ong. 1st S ess., p t. 1, 154 (M ar. 18, 1871).

F u r th e r  c o m m e n ts  c larified , t h a t  th e  r ig h t  to  a rm s  w as a  neces­
s a ry  c o n d itio n  fo r  th e  r ig h t  o f f re e  sp e e c h . S en . A d e lb e r t  A m es (R ., 
M iss.) a v e r re d : “ In  so m e  c o u n tie s  i t  w as im p o ss ib le  to  a d v o c a te  
R e p u b lic a n  p rin c ip le s , th o se  a t te m p t in g  i t  b e in g  h u n te d  lik e  w ild  
b e a s ts ;  in  o th e rs , th e  s p e a k e rs  h a d  to  be  a rm e d  a n d  s u p p o r te d  by  
n o t  a  few  f r ie n d s .” Id. a t  196. (M ar. 21, 1871). R ep . W illia m  L. 
S to u g h to n  (R., M ich.) ad d ed : “ I f  p o litic a l o p p o n e n ts  c a n  be m a rk e d  
fo r s l a u g h te r  by  s e c re t  b a n d s  o f  c o w a rd ly  a s s a s s in s  w ho  r id e  fo r th  
w ith  im p u n ity  to  e x e c u te  th e  d e c re e s  u p o n  th e  u n a r m e d  a n d  de -
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fe n s e le s s , i t  w ill be  f a ta l  a lik e  to  th e  R e p u b lic a n  p a r ty  a n d  c iv il 
l ib e r ty .” [E m p h a s is  ad d ed ] Id . a t  321 (M ar. 28, 1871).

S e c tio n  1 o f  th e  b ill, w h ic h  w a s  t a k e n  p a r t ly  f ro m  S e c tio n  2 o f  
th e  C iv il R ig h ts  A c t o f  1866, a n d  su rv iv e s  to d a y  a s  42 U .S .C . 1983 
w as  m e a n t  to  e n fo rc e  S e c tio n  1 o f  th e  F o u r te e n th  A m e n d m e n t by  
e s ta b l is h in g  a  re m e d y  fo r  d e p r iv a tio n  u n d e r  co lo r o f  s t a t e  la w  o f 
fe d e ra l  c o n s t i tu t io n a l  r ig h ts  o f  a l l  p eo p le , n o t  o n ly  fo rm e r  s lav es . 
T h is  p o r t io n  o f  th e  b ill  p ro v id ed :

T h a t  a n y  p e rs o n  w ho , u n d e r  co lo r o f  a n y  la w , s ta tu te ,  
o rd in a n c e , r e g u la t io n , c u s to m  o r  u sa g e  o f  a n y  S ta te  s h a l l  
su b je c t, o r  c a u se  to  b e  su b je c te d , a n y  p e rs o n  w ith in  th e  
ju r is d ic t io n  o f  th e  U n i te d  S ta te s  to  th e  d e p r iv a t io n  o f  -any 
r ig h ts ,  p riv ile g e s , o r  im m u n it ie s  to  w h ic h  . . . h e  is  e n t i ­
t le d  u n d e r  t h e  C o n s ti tu t io n  o r  law s  o f  th e  U n i te d  S ta te s , 
s h a l l . . .  b e  lia b le  to  th e  p a r ty  in ju re d  in  a n  a c tio n  a t  law , 
s u i t  in  e q u ity , o r  o th e r  p ro p o e r  p ro c e e d in g  fo r  re d re s s  . . .
Id . p t. 2. A p p e n d ix , 68. 17 S ta t .  13 (1871).

R ep . W a s h in g to n  C. W h i t th o m e  (D., T e n n .) , w h o  c o m p la in e d  t h a t  
“ in  h a v in g  o rg a n iz e d  a  n e g ro  m ili t i a  in  h a v in g  d is a rm e d  th e  w h ite  
m a n ,” th e  R e p u b lic a n s  h a d  " p lu n d e re d  a n d  ro b b e d ” th e  w h ite s  o f  
S o u th  C a ro lin a  th r o u g h  “ u n e q u a l  la w s ,” o b je c te d  to  S e c tio n  1 o f  
th e  a n ti-K K K  b ill  on  th e s e  g ro u n d s .

I t  w ill b e  n o te d  t h a t  b y  th e  f i r s t  s e c tio n  s u i ts  m a y  be 
in s t i tu te d  w i th o u t  r e g a r d  to  a m o u n t  o r  c h a r a c te r  o f  c la im  
b y  a n y  p e rso n  w ith in  th e  l im its  o f  th e  U n i te d  S ta te s  w ho  
co n ce iv es  t h a t  h e  h a s  b e e n  d e p r iv e d  o f  a n y  r ig h t ,  p r iv ile g e , 
o r  im m u n i ty  s e c u re d  h im  b y  th e  C o n s t i tu t io n  o f th e  
U n i te d  S ta te s ,  u n d e r  co lo r o f  a n y  law , s t a tu te ,  o rd in a n c e , 
r e g u la t io n ,  c u s to m , o r  u sa g e  o f  a n y  S ta te .  T h is  is to  say , 
t h a t  i f  a  p o lice  o ff ice r  o f  th e  c i ty  o f  R ic h m o n d  o r  N ew  
Y o rk  sh o u ld  fin d  a  d r u n k e n  n e g ro  o r  w h ite  m a n  u p o n  th e  
s t r e e t s  w ith  a  lo a d e d  p is to l f lo u r is h in g  it ,  &c., a n d  by 
v i r tu e  o f a n y  o rd in a n c e , la w  o r  u sa g e , e i th e r  o f c ity  o r  
S ta te ,  h e  ta k e s  i t  r ig h t  a w a y , th e  o ff ic e r  m a y  be  su ed , 
b eca use  th e  r i g h t  to  b e a r  a r m s  is  s e c u re d  b y  th e  C o n s t i tu ­
t io n ., a n d  s u c h  s u i t  b ro u g h t  in  d i s t a n t  a n d  e x p e n s iv e  t r ib u ­
n a ls . [E m p h a s is  ad d ed ] C ong. G lobe, 4 2 n d  C ong ., 1 st Sess., 
p t. 1, 337 (M a r. 29, 1871).

T h e  T e n n e s s e e  D e m o c ra t a s su m e d  t h a t  th e  r ig h t  to  b e a r  a rm s  
w as  a b so lu te , d e p r iv a tio n  o f  w h ic h  c re a te d  a  c a u s e  o f  a c tio n  a g a in s t  
s t a t e  a g e n ts  u n d e r  S e c tio n  1 o f  th e  a n ti-K K K  b ill. I n  th e  m in d s  o f  
th e  b ill 's  s u p p o r te r s ,  h o w e v e r, th e  S eco n d  A m e n d m e n t a s  in c o rp o ­
ra te d  in  th e  F o u r te e n th  A m e n d m e n t re c o g n iz e d  a  r ig h t  to  k eep  
a n d  b e a r  a rm s  sa fe  fro m  s ta te  in f r in g e m e n t ,  n o t  a  r ig h t  to  c o m m it 
a s s a u l t  o r  o th e rw is e  e n g a g e  in  c r im in a l  c o n d u c t w ith  a rm s  by 
p o in tin g  th e m  a t  p eo p le  o r  b ra n d is h in g  th e m  so a s  to  e n d a n g e r  
o th e rs . C o n tr a ry  to  th e  c o n g re s s m a n ’s e x a g g e ra t io n s , th e  p ro p o ­
n e n ts  o f  th e  b ill h a d  th e  ju s t if ie d  fe a r  t h a t  th e  o p p o s ite  d ev e lo p ­
m e n t  w o u ld  o ccu r, i.e. t h a t  a  b la c k  o r  w h ite  m a n  fo r  p o litic a l 
re a s o n s  w o u ld  b e  u n c o n s t i tu t io n a l ly  d e p r iv e d  o f  h is  r ig h t  to  possess 
a rm s  b y  s t a te  a c tio n . S ig n if ic a n tly , n o n e  o f  th e  r e p r e s e n ta t iv e ’s 
c o lle a g u e s  d is p u te d  h is  s t a te m e n t  t h a t  s ta te  a g e n ts  co u ld  be su ed



u n d e r  th e  p re d e c e s so r  to  S e c tio n  1983 fo r d e p r iv a t io n  o f  th e  r ig h t  
to  k e e p  a rm s .

D e b a te  o v e r  th e  a n ti-K K K  b ill n a tu r a l l y  r e q u ir e d  e x p o s itio n  of 
S e c tio n  1 o f  th e  F o u r te e n th  A m e n d m e n t ,  a n d  n o n e  w as  b e t t e r  
q u a lif ie d  to  e x p la in  t h a t  se c tio n  th a n  i ts  d r a f t s m a n .  R ep . J o h n  A. 
B in g h a m  (R ., O hio):

M r. S p e a k e r , t h a t  th e  sco p e  a n d  m e a n in g  o f  th e  l im i ta ­
t io n s  im p o se d  by  th e  f i r s t  se c tio n , f o u r te e n th  a m e n d m e n t  
o f  th e  C o n s t i tu t io n  m a y  b e  m o re  fu l ly  u n d e rs to o d , p e r m i t  
m e  to  s a y  t h a t  th e  p r iv ile g e s  a n d  im m u n it ie s  o f  c i t iz e n s  o f  
a  S ta te ,  a r e  c h ie f ly  d e f in e d  in  th e  f i r s t  e ig h t  a m e n d m e n ts  
to  th e  C o n s t i tu t io n  o f  th e  U n ite d  S ta te s  . . . .

T h e s e  e ig h t  a r t ic le s  . . . n e v e r  w e re  l im i ta t io n s  u p o n  th e  
p o w e r o f  th e  S ta te s ,  u n t i l  m a d e  so b y  th e  f o u r te e n th  
a m e n d m e n t .  T h e  w o rd s  o f  t h a t  a m e n d m e n t ,  " . 1 0  S ta te  
s h a l l  m a k e  o r  e n fo rc e  a n y  la w  w h ic h  s h a l l  a b r id g e  th e  
p r iv ile g e s  o r  im m u n it ie s  o f  c it iz e n s  o f  th e  U n i te d  S ta te s "  
a r e  a n  e x p re s s  p ro h ib it io n  u p o n  e v e ry  S ta te  o f  th e  U n io n  
. . . .  Id . a t  p t. 2, A p p e n d ix  84 (M ar. 31, 1871).

T h is  is  a  m o s t e x p lic i t  s t a t e m e n t  o f  th e  in c o rp o ra t io n  th e s is  by  
th e  a r c h i te c t  o f  th e  F o u r te e n th  A m e n d m e n t.  A l th o u g h  h e  b a se d  
th e  in c o rp o ra t io n  on  th e  P r iv ile g e s  a n d  I m m u n it ie s  C la u s e  a n d  n o t 
th e  D u e  P ro c e ss  C a u se  a s  h a v e  s u b s e q u e n t  c o u r ts  o f  s e le c tiv e  in c o r­
p o ra t io n , R ep . B in g h a m  co u ld  h a rd ly  h a v e  a n t ic ip a te d  th e  ju d ic ia l  
m e ta p h y s ic s  o f  th e  tw e n t ie th  c e n tu r y  in  th is  re s p e c t.  I n  a n y  case , 
w h e th e r  b a se d  o n  th e  D ue  P ro c e ss  C a u se  o r  o n  th e  P r iv i le g e s  a n d  
I m m u n it ie s  C la u se , th e  le g is la tiv e  h is to ry  s u p p o r ts  t h e  v ie w  t h a t  
th e  in c o rp o ra t io n  o f  A m e n d m e n ts  I -V H I  w a s  c le a r  a n d  u n m is ta k ­
a b le  in  th e  m in d s  o f  th e  le g is la to rs  a t t e m p t in g  to  e f f e c tu a te  th e  
p ro v is io n  o f  th e  F o u r te e n th  A m e n d m e n t.

R ep . H e n r y  L. D aw es (R. M ass.) a lso  a s s e r te d  th e  in c o rp o ra t io n  
th e s is  w h e n  h e  a rg u e d :

T h e  r ig h ts ,  p r iv ile g e s  a n d  im m u n it ie s  o f  th e  A m e r ic a n  
c it iz e n , s e c u re d  to  h im  u n d e r  th e  C o n s t i tu t io n  o f  th e  
U n i te d  S ta te s ,  a r e  th e  s u b je c t -m a t te r  o f  th is  b il l . . . .

In  a d d i t io n  to  th e  o r ig in a l  r ig h ts  s e c u re d  to  h im  in  th e  
f i r s t  a r t i c le  o f  a m e n d m e n ts  h e  h a d  s e c u re d  th e  f re e  e x e r ­
c ise  o f  h is  re lig io u s  b e lie f, a n d  fre e d o m  o f  sp e e c h  a n d  o f 
th e  p re ss . T h e n  a g a in  h e  h a s  s e c u re d  to  h im  th e  r i g h t  to  
ke ep  a n d  b e a r  a r m s  in  h is  d e fe n se . . . . [D aw es  th e n  s u m ­
m a riz e s  th e  r e m a in d e r  o f  th e  f i r s t  e ig h t  a m e n d m e n ts .]

A n d  s t i l l  la te r ,  s i r ,  a f te r  th e  b lo o d y  s a c r if ic e  o f  o u r  fo u r  
y e a r s ’ w a r , w e g a v e  th e  m o s t g r a n d  o f  a l l  th e s e  r ig h ts ,  
p r iv ile g e s , a n d  im m u n it ie s ,  b y  o n e  s in g le  a m e n d m e n t  to  
th e  C o n s ti tu t io n , to  fo u r  m illio n s  o f  A m e r ic a n  c i t i ­
zen s. . . .

(T]t is  to  p ro te c t  a n d  s e c u re  to  h im  in  th e s e  r ig h ts ,  p r iv i­
leg es , a n d  im m u n it ie s  th is  b ill is b e fo re  th e  H o u se , [em ­
p h a s is  ad d ed ] C o ng . G lo b e , 4 2 n d  C ong., 1st. S ess ., p t. 1, 
4 75 -476  (A p ril 5, 1871).
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E. TH E  C IV IL  F IG H TS  ACT OF 1 3 7 5
A fte r  p a s sa g e  o f  th e  a n t i -K K K  b ill, d isc u ss io n  c o n c e rn in g  a rm s  

p e rs is te d  a s  i n t e r e s t  d ev e lo p e d  to w a rd  w h a t  b e c a m e  th e  C iv il 
R ig h ts  A c t o f  1875, n o w  42 U .S .C . 1984. A r e p o r t  on  a f f a i r s  in  th e  
S o u th  b y  S e n . J o h n  S c o tt  (R ., P e n n .)  in d ic a te d  th e  n e e d  fo r  f u r th e r  
e n fo rc e m e n t le g is la t io n :  “ n e g ro e s  w h o  w e re  w h ip p e d  te s t i f e d  t h a t  
th o se  w h o  b e a t  th e m  to ld  th e m  th n y  d id  so b e c a u se  th e y  h a d  v o te d  
th e  r a d ic a l  t ic k e t ,  a n d  in  m a n y  ca se s  m a d e  th e m  p ro m is e  t h a t  th e y  
w ou ld  n o t  do  so a g a in ,  a n d  w h e re v e r  th e y  h a d  g u n s  to o k  th e m  fro m  
th e m .” 1484 S. R ep . N o . 41, 4 2 n d  C ong., 2 n d  S ess ., p t. 1, 35 (F eb . 19, 
1872).

F o llo w in g  th e  in t r o d u c t io n  o f  t h e  C iv il R ig h ts  B ill t h e  d e b a te  
o v e r th e  m e a n in g  o f  t h e  P r iv i l° g e s  a n d  Im m u n i t ie s  C la u s e  r e ­
tu rn e d . S en . M a t th e w  H . C a r p e n te r  (R ., W ise.) c ite d  C u m m in g s  v. 
M is s o u r i ,  71 U .S . 277, 321 (1866) a  c a se  c o n tr a s t in g  th e  F re n c h  
leg a l s y s te m , w h ic h  a llo w e d  d e p r iv a t io n  o f  c iv il r ig h ts ,  “ a n d  a m o n g  
th e s e  o f  t h e  r ig h t  o f  v o tin g , . . .  o f  b e a r in g  a r m s ,” w ith  th e  A m e r i­
c a n  le g a l s y s te m , s t a t in g  t h a t  t h e  F o u r te e n th  A m e n d m e n t  p r e v e n t ­
ed  s ta te s  f ro m  ta k in g  a w a y  th e  p r iv i le g e s ’o f  th e  A m e r ic a n  c itiz e n . 
C ong . G lo b e , 2 n d  S ess ., p t. 1, 762 (Feb. 1, 1872).

S en . A lle n  G. T h u r m a n  CD., O hio ) a rg u e d  t h a t  th e  “ r ig h ts ,  p r iv i ­
leges, a n d  im m u n i t ie s  o f  a  c i t iz e n  o f  th e  U n i te d  S t a t e s ” w e re  
in c lu d e d  in  A m e n d m e n ts  I -V H I . R e a d in g  a n d  c o m m e n tin g  on  e a c h  
o f  th e s e  a m e n d m e n ts ,  h e  s a id  o f  th e  S eco n d : “H e r e  is  a n o th e r  r ig h t  
o f  a  c it iz e n  o f  t h e  U n i te d  S ta te s ,  e x p re s s ly  d e c la re d  to  b e  h is  
r ig h t— th e  r ig h t  to  b e a r  a rm s ;  a n d  th is  r ig h t ,  s a y s  th e  C o n s t i tu t io n , 
s h a l l  n o t  be  in f r in g e d .” I d .  a t  p t .  6, A p p e n d ix , 2 5 -2 6  (F eb . 6, 1872).

T h e  in c o r p o r a t io n is t  th e s is  w a s  s ta te d  s u c c in c tly  b y  S e n a to r  
T h o m a s  M . N o rw o o d  (D., G a.) in  o n e  o f  th e  f in a l  d e b a te s  o v e r  th e  
C iv il R ig h ts  B ill. R e fe r r in g  to  a  U .S . c it iz e n  r e s id in g  in  a  T e r r i to r y ,  
S e n a to r  N o rw o o d  s ta te d :

H is  r ig h t  to  b e a r  a rm s , to  f re e d o m  o f  re l ig io u s  o p in io n , 
fre e d o m  o f sp e e c h , a n d  a i l  o th e r s  e n u m e r a te d  in  t h e  C on­
s t i tu t io n  w o u ld  s t i l l  r e m a in  in d e fe a s ib ly  h is , w h e th e r  h e  
re m a in e d  in  t h e  T e r r i to r y  o r  re m o v e d  to  a  S ta te .

A n d  th o s e  a n d  c e r ta in  o th e r s  a r e  th e  p r iv i le g e s  a n d  
im m u n it ie s  w h ic h  b e lo n g  to  h im  in  c o m m o n  w i th  e v e ry  
c itiz e n  o f  th e  U n i te d  S ta te s ,  a n d  w h ic h  n o  S ta te  c a n  ta k e  
a w a y  o r  a b r id g e , a n d  th e y  a r e  g iv e n  a n d  p ro te c te d  b y  th e  
C o n s ti tu t io n . . . .

T h e  fo llo w in g  a r e  m o s t, i f  n o t  a ll, th e  p r iv ile g e s  a n d  
im m u n it ie s  o f  a  c it iz e n  o f  th e  U n it e d  S ta te s :

T h e  r ig h t  to  th e  w r i t  o f  h a b e a s  c o rp u s ;  o f  p e a c e a b le  
a s se m b ly  a n d  o f  p e t i t io n ;  . . .  to  ke ep  a n d  b e a r  a r m s ;  . . . 
fro m  b e in g  d e p r iv e d  o f  th e  r ig h t  to  v o te  on  a c c o u n t o f  ra c e , 
co lo r o r  p re v io u s  c o n d itio n  o f s e rv itu d e , [e m p h a s is  ad d e d ] 
C ong . R e c., 4 3 rd  C ong., 1 st S ess., p t. 6, A p p e n d ix  2 4 1 -2 4 2  
(M ay  4, 1874).

A rg u in g  t h a t  t h e  F o u r te e n th  A m e n d m e n t c r e a te d  n o  n e w  r ig h ts  
b u t  d e c la re d  t h a t  " c e r ta in  e x is t in g  r ig h ts  sh o u ld  n o t  be  a b r id g e d  by  
S ta te s ,” th e  G e o rg ia  D e m o c ra t  e x p la in e d :
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B efo re  its  [ F o u r te e n th  A m e n d m e n t]  a d o p tio n  a n y  S ta te  
m ig h t h a v e  e s ta b l is h e d  a  p a r t i c u la r  re lig io n , o r  r e s t r ic te d  
fre e d o m  o f  sp e e c h  a n d  o f th e  p re ss , o r  th e  r i g h t  to  b e a r  
a rm s .  . . .  A  S ta te  co u ld  h a v e  d e p r iv e d  i ts  c itiz e n s  o f  a n y  
o f  th e  p r iv ile g e s  a n d  im m u n ite s  c o n ta in e d  in  th o se  e ig h t  
a r t ic le s , b u t  th e  F e d e r a l  G o v e rn m e n t  co u ld  n o t. . . .

. . . A n d  th e  i n s ta n t  th e  fo u r te e n th  a m e n d m e n t  b e c a m e  
a  p a r t  o f  th e  C o n s ti tu t io n , e v e ry  S ta te  w as a t  t h a t  m o m e n t 
d isa b le d  fro m  m a k in g  o r  e n fo rc in g  a n y  la w  w h ic h  w o u ld  
d e p r iv e  a n y  c it iz e n  o f  a  S ta te  o f  th e  b e n e f its  e n jo y e d  by  
c itiz e n s  o f th e  U n i te d  S ta te s  u n d e r  th e  f i r s t  e ig h t  a m e n d ­
m e n ts  to  th e  F e d e ra l  C o n s ti tu t io n , (e m p h a s is  a d d e d )  I d .  a t  
242.

In  su m , in  th e  u n d e r s ta n d in g  o f  S o u th e rn  D e m o c ra ts  a n d  R a d ic a l 
R e p u b lic a n s  a lik e , th e  r ig h t  to  k e e p  a n d  b e a r  a rm s , l ik e  o th e r  B ill 
o f  R ig h ts  f re e d o m s, w a s  m a d e  a p p lic a b le  to  th e  s ta te s  b y  th e  F o u r ­
te e n th  A m e n d m e n t.

REFEREN CES
1. A lthough the com m on law  in effect in  the colon ies did not develop any lim ita­

tion on the absolute right o f ind ividuals to keep arm s, it did recognize" certain  
restrictions on the m anner in w hich ind ividuals could use arm s.

2. Individual colon ists, o f  course, kept their own firearm s, w ith  pow der and shot, 
in their residences.

3. Justice Story wrote in 1833: "The m ilitia  is the natural d efen se  o f  a free  
country against sudden foreign invasions, dom estic insurrections, and dom estic  
usurpations o f power by rulers. It is a g a in st sound policy for a  free people to keep  
up large m ilitary estab lishm ents and stan ding  arm ies in tim e o f  peace, both from  
the enorm ous expenses, w ith  w h ich  th ey  are attended, and facile m eans, w hich  
they afford to am bitious and unprincip led  rulers, to subvert the governm ent, or 
tram ple on the rights o f  the people. The r ig h t o f  the c itizen  to keep a n d  bea r a rm s  
has ju s t ly  been considered, os the p a l la d iu m  o f  the liberties o f  a  repub lic ;  s in ce  it 
offers a  strong m oral check  a g a in st the usurpation and arbitrary pow er o f rulers; 
and w ill generally , even  if  th ese  are successfu l in  the first instan ce, enable the  
people to resist and trium ph over them ." (em phasis added.) 3 Com m en taries on the  
Constitu tion  o f  the U n ited  S tates, Section  1890. pp. 746-747 (1833).

*.. Actually, the m ilitia  em braces a larger class o f  persons than  today's sta tu tory  
unorganized m ilitia  since it consists o f  a t least a ll persons '‘ph ysically  capable o f  
acting in concert for th e  com m on defense." U.S. v. M ille r ,  307 U .S. 174, 179 (1939). 
The V irgin ia C onstitution, upon w hich th e  Bill o f R ights was m odeled, provides that 
the m ilitia  is "composed of th e  body o f  th e  people.” A rticle  I, Section  13.

5. O f the tw elve proposed am endm ents, a ll but the first two d ea lt w ith  the  
protection of the rights o f individuals: a ll but the first two w ere ratified . S ince, o f 
the ten rem aining, A m endm ents 1 and 3 through 10 have repeatedly  been held to 
secure fundam ental ind ividual rights, it  is logical thac the Second A m end m en t also  
secures a fundam ental ind ividual right.

6. The word "people" a3 used in the F irst, Fourth, N in th , and T enth  Am endm ent-’ 
has consisten tly  been construed  to m ean individual.

7. This view  is supported by the Congressional Research O ffice o f the Library of  
Congress which has observed. "At w hat point regulation or prohibition o f  w hat 
classes o f  firearm s wouid conflict -with the [Second] A m endm ent, w h eth er there  
would be a conflict, the M i lle r  case does little  m ore than cast a fa in t degree of  
illum ination  toward answ ering." The C onstitu tion  o f  the U n ited  S ta tes  o f  Am erica , 
A na lys is  an d  In te rp re ta t ion , S en ate  D ocum ent No. 92-82.

3. A pplying th is test, the defendant would have little  d ifficu lty  today in dem on­
strating th a t possession of such  a shotgun  is protected by the Second A m endm ent, 
since shotguns w ere m ilitary  issue in both World W a rs.' Korea, and V ietnam .

9. Num erous cases have held that a handgun is an arm for constitu tional pur­
poses. for exam ple, in S ta te  v. Ke rne r, 181 N.C. 574. 107 S.E. 222, 224 (1921), the  
Court observed that the "historical use o f pistols as 'arms' o f offense and defense is 
beyond controversy. . . .” S im ilar  holdings are found in In  re B rickey , 3 Ida. 597, 70
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P. 609 (1902) and S ta te  v. R o se n th a l. 75 V t. 295, 55 A. 610 (1903). M oreover, in  
colonial tim es pistols saw  considerable service  as a personal weapon. A s a noted  
historian observed:

It was considered norm al for c iv ilia n s to carry pocket pistols for protection w h ile  
traveling . . . Am ong e ig h teen th  cen tury c iv ilian s who traveled or lived in large 
cities, pistols w ere com m on w eapons. U su a lly  they  w ere m ade to fit in to  pockets, 
and m any of these sm a ll arm s w ere a lso  carried by m ilitary officers. G eorge C. 
N eum ann. The H istory o f W eapons o f the A m erican Revolution, pp. 150-151 (Bonan­
za Books. N .Y . 1967).

10. A lthough Tot w as appealed to the Suprem e court, the Second A m endm ent 
issue was not addressed by th a t Court.

11. This view , m oreover, is co n sisten t w ith  the com m on law  which prohibited the  
nearing of arm s w hen farried  in  such  a m anner as would terrify the people. 4 
B lackstone C om m entaries 149. F urtherm ore it  is consisten t w ith  the concept o f the  
m ilitia  as a body of persons w ho m ain ta ined  firearm s in  their hom es for self-defense  
and to be ready to contribute to th e  com m on defense.

12. But see  S ta te  v. R e id , 1 A la. Reports 612, 616-7 (1840), w h ile  holding th a t a 
statu te  prohibiting th e  carrying o f  concealed w eapons was not incom patible w ith  
the right to keep and bear arm s in defense o f se lf  and state , added: "A statu te  
which, under the preten se of regu lating , am ounts to a  destruction of the right, or 
w hich requires arm s to be so borne as to render them  w holly  useless for the purpose 
of defence, would be c learly  uncon stitu tional."
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T H E  R IG H T  TO  B EA R  A R M S: T H E  D E V E L O P M E N T  
O F  T H E  A M ER IC A N  E X P E R IE N C E

J o h n  L e v in *

1'. In tr o d u c tio n

s t h e  crim e ra te  in t i e  U nited  States grow s and p ressu res  m ount 
fo r  laws restric ting  the use o f  firearm s, the  need f o r  a n  under* 

stand ing  o f th ed ev e lo p m en t o f  the “ rig h t to h e a r  a rm s”  h as  in c reased . 
P e rh ap s  m ore than, any  o ther “ rig h t”  enum era ted  in  the  fe d e ra l  an d  
sta te  constitutions,' the “ rig h t”  to b e a r arm s was d irec ted  to m a in ta in in g  
a  ba lance  o f  pow er w ith in  o u r society. T h e  “ rig h t to b e a r  a rm s”  de­
veloped  at a tim e when a w ell-arm ed p o p u la tio n  w as n ecessa ry  fo r  
defense, and  when the social and  p o litica l s tru c tu re  w as k ep t in  ba lan ce  
b y  a balance o f arm ed pow er.

W hile  the A m erican  “ rig h t to b e a r a rm s”  developed  a t the  tim e 
o f  the R evolution, it grew  out o f  the d u ty  im posed  on the e a r ly  colonists 
to keep arm s fo r  the defense o f th e ir  iso lated  and  en d an g ered  com ­
m unities. The definition o f “ b ea rin g  a rm s”  as the p h rase  w as used  in  
legal instrum ents up  to rev o lu tio n ary  tim es w as “ serv ing  in  a n  orga­
n ized arm ed fo rce .” 1 I t d id  not im p ly  an y  p e rso n a l r ig h t to  possess 
w eapons. F o r exam ple, when P a r lia m e n t in  d ra f tin g  the E n g lish  B ill o f  
R ights2 or B lackstone in  h is C o m m e n ta r ie s  o n  th e  L a w s  o f  E n g la n d ? in ­
tended  to convey the m eaning o f  a perso n a l r ig h t to possess a rm s, they 
spoke o f the rig h t to h a v e  arm s, no t o f  the rig h t to b e a r  a rm s.

I I .  E a e l t  H istory

A .  T h e  C o lo n ia l P e r io d

T h e earliest co lonial statu tes re q u ir in g  th a t the colonists a rm  them ­
selves w ere V irg in ia  statu tes o f  1623  sta ting  that “ no n u n  go o r 
send a b rc a d  w ithout a sufficient p a rty  w ill [s ic ]  a rm e d ,”  a n d  th a t “ m en 
go not to w crke in the g round  w ithout th e ir  a rm s (an d  a cen iin e ll upon

* Assistant Protestor, Clicuio-lCent Collesu of L aw, HJLnoi* Institute at Tachaolofr- 
B A , 1964. Brandeis UniTenirp; J J ) ,  1968, Hatard L*w  School; H A , 1971, V u lriag io e 
Uaiversirp, St. Louis, Mo.; Admitted to tha DliacU 3a.' la  1968.

I S< t tha materials on lha colonial itatutc* and oa tha United Statoe Craetirutio* 
discussed below.

J 1 ^  4 M. I , St. 2, cb. 2 (1689).
* V . Blackstone, Commentaries on the Law o/ England 143-44 (1766).
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th em )."*  In  1 6 5 8  V irg in ia  req u ired  that “ every m an ab le  vo bcare  
a rm es have in  hia house a  fixt gunn .’"  T he colony, being unab le  to a f ­
fo rd  to  a rm  it* m ilitia  o r  troops, req u ired  them  to a m  themselves.* I f  
th e  m ilitia , how ever, fo u n d  itse lf  under-arm ed , the county ccurts could 
lev y  on  the p o p u la tio n  fo r  the p rov ision  o f  arm a and  d istrib u te  them  to 
those n o t p ro v id ed — the d is trib u tees  then pay ing  fo r  the arm s a t a 
rea so n ab le  rate.*

M assachusetts  in  1632  re q u ire d  each person  to  “have . . .  a  suf­
fic ien t m usket o r  o th e r serv iceab le  peece fo r  w a r  . . .  fo r  h im self and  
each  m an  se rvan t h e  keeps a b le  to  b ea re  arm s."* In  th e  Code o f 1672 
m en  w ere  to p ro v id e  th e ir  ow n arm s, b u t arm s w ould be supp lied  to 
tho se  u n ab le  to  ob ta in  them . I n  N ew  Y ork , each town was to keep a 
stock o f  a rm s, a n d  each m an  betw een 1 6  and  60  was to have arms.* Even 
tho se  no t ob liga ted  to serve in  the  m ilitia  w ere req u ired  to keep arm s and  
am m u n itio n  in  th e ir  houses.10 T h e  m ilitia  provisions o f  the Connecticut 
C ode o f  1 6 5 0  sa id , “ A ll persons . .  . sh a ll bea re  armsi . . . ;  and every 
m a le  p e rso n  . .  . sh a ll have in  con tin u a ll read iness, a good m uskitt or 
o th e r  gunn , fitt f o r  serv ice ." South C aro lina  h ad  s im ila r codes.11

T h is  d u ty  to  keep  and  b e a r  a rm s w as lim ited  by the in terest of 
c o lo n ia l governm ents in  p reven ting  the use o f  firearm s fo r  h a rm fu l 
ends. In  o rd e r  to p reven t c iv il d is tu rbances the co lonial governm ents 
strove  to  keep  a rm s fro m  fa ll in g  into the “ w rong h ands.”  To provide 
ag a in a t N egro  in su rrec tions, V irg in ia  fo rb ad e  N egroes f r o u  carry ing  
a n n a  w ith o u t th e ir  m asters’ certificate .1* P ennsy lvan ia  h ad  a  s im ila r 
p ro v is io n  by  1 7 0 0 ,11 and  South  C aro lin a  even req u ired  th a t the m astei 
k eep  a l l  a rm s n o t in  use sa fe ly  locked  u p  in  h is  house.1* V irg in ia  fo r­
b a d e  the  aale 6 f  a rm s o r  am m unition  to In d ian s ,1* and M assachusetts

* Acta «J lb* G rind Assembly 1623-1624, No*. 24 and 25.
* Acta ot  tha G rind  AaM ahly 1658-1659, Act 25.
* Acta • (  tha C m d  Aaacmbly 1684, Act 4.
7 Acta of the G rind Aaoembty 1673, Act 2.
* T i*  Con  p int with tin  Coiner u d  General L iw i oi tha Colony of New Plynocth 

SM S (1836).
* Dole* of York'* Law* (1665-1675).
11 Firat Cen. Assembly, 2d Sts* , ch. 20 (October 1684).
^  S .C . S u t .N o . 206 (1703).
11 Acta of lb* Grand Aiarmhty 1680, Act 10.
«  Pena S o t , ch. 61 |S  (1700),

S .C  Su l . No. 314 (1712).
11 Acta i f  tha Grand Aaaembly 1633, Act 10.
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requ ired  that Ind iana  posscaa a license to c a rry  a gun w ith in  certa in  
areas o f  the co lony ,1'

In  tim es o f civ il d is tu rb an ce  the colonies con tro lled  a rm s to pro* 
tect the security  o f  o rd e r ly  governm ent. F o r  exam ple , in  1692  the 
M assachusetts A ssem bly fe lt i t  necessary  to a rre s t “ such as sh a ll r id e , 
o r go arm ed offensively b e fo re  an y  o f  th e ir  m ajesties’ ju stices  o r  o ther 
o f the ir officers or m in isters  d o in g  th e ir  office o r  elsew here b y  n igh t o r  
b y  day , in  fe a r  o r a ffray  o f  th e ir  m ajesties’ peo p le .” 17

In  add ition  to those law s p rev en tin g  a rm s  fro m  fa llin g  into the 
hands o f  those g roups op en ly  h o stile  to co lo n ia l society, s ta tu tes regu~ 
la ted  the conditions u n d e r w hich a rm s cou ld  be used . A s the settlem ents 
grew crow ded, shooting w as re s tric ted  in o rd e r  to p ro tect peo p le  an d  
livestock. By 1678  M assachusetts fo rb a d e  shoo ting  “ so n ea r o r in to  a n y  
H ouse, B am , G arden , O rch ard s o r  H igh-W ayes in  any  town o r towns o f  
th is Ju risd ic tio n , w hereby an y  person  o r  persons sh a ll be o r  m ay he  
k illed , w ounded o r  o therw ise d am ag ed .” 1* In  o rd e r  to p reven t fires 
caused by  gunfire, P en n sy lv an ia  in  1721 fo rb a d e  firing  a gun w ith in  
the city o f  P h ilad e lp h ia  w ithou t a  specia l license fro m  the governor.1* 
P ennsy lvan ia  also  fo rb ad e  h u n tin g  b y  anyone on im proved  lan d s w ith­
out the perm ission  o f the ow ner, an d  fo rb a d e  those no i n a lif ie d  to  Tote 
fro m  hun ting  on un im proved  la n d s  w ith o u t the p erm ission  o f  the 
ow ner.38

C olonial statu tes estab lished  a  d u ty  to  keep  and b ea r a rm s fo r  the 
defense o f  the colonies and  reg u la te d  th e  u se  o f  the a n u s in  c ircu la tion . 
T he A m erican  R evolu tion  in tu rn  p ro v id ed  fe r tile  ground" fo r  the 
grow th o f the concept o f the  r ig h t o f  rev o lu tio n  and  the re la ted  r ig h t to 
b e a r arm s.

B . T h e  R e v o lu t io n a r y  P e r io d

D uring  the rev o lu tio n ary  p e rio d  the  issue o f  arm s and  the b ea rin g  
o f arm s developed along two d is L n a  lin es . O ne lin e  o f  developm ent re­
la ted  to the b a lance  o f  m ilita ry  pow er betw een the peop le  an d  th e ir 
respective governm ents. T he p eo p le  fe a re d  th a t i f  the sta te  o r fe d e ra l

J* Cm . CL, Sen. of M «r 23, 1677.
1T Prorinee L»w» 1692-1693, ck. 18, i 6.
1* Council held in Boston, M uck 28, 1678.
>» Penn. Su l ,  ck. 215, § 4 (1721).
*• Pena. S u l. ck. 216. I 3 (1721).
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government became too powerful, that government would abridge the 
liberties of the people and impose its will by force. The oilier line of de­
velopment related to the balance of military power between the govern­
mental bodies of the union. The stale governments feared that if they 
entrusted too much power in the hands of the central government, that 
government would destroy the political and military independence of the 
states. Both lines of development concerned the creation of a military 
balance within the political structure which would result in the main­
tenance of liberty of the constituent parts—whether personal liberty 
under a government or state liberty in a union: and both lines of de­
velopment resulted in the creation of a “ right to bear arms” in order 
to insure the liberty of those constituent parts.

The colonists, fearful of oppression by governmental power, and 
being aware of the events of 17th Century England, believed that lib­
erty was guaranteed by giving the rulers as little power as possible and 
by balancing governmental power with popular power.21 The foremost 
factor in this balance of power was the existence of a standing army. 
Standing armies had been used by the English crown and by continental 
monarch* to impose their will on their subjects,23 and royal forces had 
been used by the English crown to intimidate and control the colonies.33 
In 1774 the Continental Congress declared that keeping a “ standing 
army in these colonies, in time of peace, without the consent of the leg­
islature of that colony, in which such army is kept, is against law.”34 
In 1775 the draftsmen of the Declaration of the Causes and Necessity 
of Taking up Arms34 gave the presence of royal troops a prominent 
role in that declaration, and several sections of the Declaration of In­
dependence were given to the issue.3* Colonial mistrust of standing 
armies extended even to colonial troops. In 1776 Sam Adams wrote:

[A ] standing army, however necessary it be at tome times, is always 
dangerous to the liberties of the people. Soldiers are apt to consider themselves aa a body distinct from the rest of the citizens. They have 
their arms always in their hands. Their rules and their discipline is 
severe. They toon become attached to their officers and disposed to

C X . Merriim. A History of American Political Theories 83 (1926).
** See e .f ,  C J i L  Trevelyan, I-ITT History of England (19S3).
u  S. doriaon. The Oxford History of tho Americas People ch. X II , X I I I ,  and XTV 

(1965),
R . Pt-rry and J . Cooper, Sources of our Liberties 288 (19S9) (hereinafter cited as 

Sources ) .
M  I i ,  a t 29S.
W I i .  »X 319.

THE RJCHT TO BEAK ARMS



114

CHICAGOKZNT L A T  REYIEV

yield implicit ohedienco to their commands. Such a power should be 
watched with a jealoua eye.”

I l l C o n s t i t u t i o n a l  P ix o v is io n s

The state constitutions framed during the War for Independence 
reflected the fears of a standing army. The framers felt that such an army 
would create an overbearing force at the disposal of the state govern* 
mcnts. All the states included provisions regarding standing armies and 
militia in their bills of rights. Several had provisions similar to Vir* 
ginia’s: *

That £ well-regulated militia, composed of the body of the people, 
trained to arms, is the proper, natural, and safe defense of a Free 
State; that standing armies, in time of peace, should he avoided, '* 
dangerous to liberty; and that in all cases the military should be under 
strict subordination to, and governed by, the civil power.2*
Several others were similar to that of Maryland:

XXV. That a well-regulated militia Is tho proper and natural defense of a free government.
XXVI. That standing armies are dangerous to liberty, and ought not 

to be raised or kept up, without the consent of the Legislators. 
XXVII. That in all cates, and at all tiroes, the military ought to be 

under strict subordination to and control of tha civil power. 
XXVIII. That no soldier ought to be ouartered in any house, in Him  of 

peace, without the consent of the owner; and in time of war, in such manner only, as the Legislature directs.
XXIX. That no person, except regular soldiers, mariners, and M  'ae* 

in the serrico of this State, or militia when in acrual service, 
ought in any case to be subject to or punishable by martiri law.2*

Some specifically mentioned a “ right to bear arms,” such as Penn­
sylvania’s:

That the people have a right to bear arms for the defense of themselves 
and tha State; and as standing armies in the time of peace arc danger­
ous to liberty, they ought not to be kept up. And that the military should be kept under strict subordination to, and governed by, tbs civil power.1*

North Carolina included a “ right to bear anna” for the “defense of
** Latter to James Warren, quoted in M. Jensen, Too Nftw Nation—A History *i ths 

United Stale* Durinf the Confederation 1781-1789 29 (1962).
«  Source* at 312.
** U  i t  U8.
M IL  a t  UO.
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the State,'’11 and Massachusetts included such a right for “ the common 
defense.”"  Widespread copying by the draftsmen of state constitutions 
created, in part, the similarity between provisions." These provisions 
were to be the basis of the militia provisions in the. federal Constitution 
and Bill of Rights.

When the draftsmen of the majority of the state bills of rights 
wrote of replacing the standing army with a popular militia, they be­
lieved it would remove a source of arbitrary military power from the 
hands of the state governments and replace it with a military less likely 
to oppresa the people.14 They attempted to structure the political and 
military balance in the new states by making the governments less 
powerful and the citizens more powerful The “right to bear arms” was 
a more extreme and revolutionary manifestation of this restructuring. 
By having a right to “hear arms,” i.e., to serve in the armed forces of 
the state, the people would have far greater military power than if the 
militia were merely the preferred defense, for the state governments 
would he unable to maintain a narrowly based standing army against 
the interests of the people. Rather the people would rely on their 
“ right” to bear arms and demand that the defense force be broadly 
based.

The “ right to have arms” was an adjunct to the right of revolu­
tion. The right of revolution is the natural right of a people to over­
throw their government when that government no longer serves the 
purpose for which it was formed. By the middle of the 18th century, 
Blackstone had recognized that the primary rights of Englishmen— 
“personal security, personal liberty, and private property”—could not 
he maintained solely by law, for “ in vain would these rights be de­
clared, ascertained, and protected by the dead letter of the laws, if the 
constitution had provided no other method to secure their actual enjoy­
ment. ”** There were auxiliary rights in order to enable the subject to 
preserve the primary rights, and,

The fifth sad lu l auxiliary right of the subject. . .  it that of having 
arms for their defense, suitable to their condition and degree, and such 
as are allowed by law. Which . . .  is indeed a public allowance, under

* t U . a t 556.
«  Id. st 576.
«* R. Rutland, T ie  Birth of the Bill of Rlihta 1776-1791 patiim (1962).

Stt tha material un the diteuaalon ef the United State* Coailltutlon below.
19 Supra a J  at 140.
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due restrictions, of the natural right of resistance and self-preservation 
when the sanctions of society and laws are found insufficient to restrain 
the violence of oppression.1*
The provisions in the state constitutions granting a “ right to bear 

arms" were not intended to permit a public allowance of the right 
of revolution. In the first place, the phrase “ to bear arms'* only 
meant serving in an organized armed force.17 In the second place, the 
right of revolution, or at least a statement of the principle of that right, 
was specifically contained in other sections of most state constitutions.** 
In the third place, the guaranty of the “ right to bear arms'* or similar 
statements of preference for the militia was contained in that section 
of the constitutions directly concerned with controlling the military 
power of the state and not in the section recognizing the right of revo­
lution.

When the Constitutional Convention met on May 14, 1787, it was 
faced with some issues quite dissimilar to those which had troubled the 
states. In the years during and immediately following the Revolution, 
the doctrine of the natural right of revolution was an accepted part of 
colonial political theory.** After the Revolution, however, the need for 
stable and orderly government grew, and the philosophy of rebellion 
withered.** The fundamental problem facing the convention was not to 
support and nourish a revolutionary situation, but to create a viable 
federal government out of the jealous and independent states. One of 
the major aspects of this problem was the creation of a national army. 
The delegates to the convention feared that if the new federal govern­
ment could obtain sufficient military power, it could then impose its 
will on the states and on the people.

The delegates, however, did not consider the new federal standing 
army to be a danger to the states or the people since Congress would 
have strict control over the appropriations for troops, and most del­
egates assumed that the standing army would he small/1 The Articles 
of Confederation had left complete control of land forces in the hands

s* Supra a J  ic 143-144.
17 See tert at n.1, a Z  and 0-’ .
41 EL DougJoa, Rebels and Democrats pauim (1965).
*• C  Becker, The Declaration of Independence 7-8 (1942).
40 M. Jensen, The New Nation—A H iilorr of tha United State* Darina tiva Confadera­

tion 1781-1739 (1962).
41 M. Farrand, 11 Tbe Records o( tl'e Federal Coartadoa of 1787 329-30 (1966).
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of the states which raised them,41 and by 1788 the Army of the Con­
federation consisted of only 679 officers and men." The question of the 
balance of military power between the states and the federal govern­
ment was raised rather on the issue of federal control over the state 
militia.

On August 18, 1787, a motion was made in the convention to give 
Congress the power “ to make laws for the regulation and discipline of 
the Militia of the several States reserving to the States the appointments 
of Officers.”44 Here the military power of the states was at stake. John 
Dickinson exclaimed that “ we are come now to a most important matter, 
that of the sword . . . The states never would or ought to give up all 
authority over the Militia.”4* Oliver Ellsworth believed that “ the whole 
authority over the Militia ought by no means to be taken away from the 
States whose consequence would pine away to nothing after such a sac­
rifice of power.”4* Supporters of the motion recalled how ineffectual 
the militia was during the Revolution. They stressed the need for an 
effective and centralized military.41

When the debate continued on August 23rd, Edmund Randolph 
felt that the militia could be trusted to look after the liberties of the 
people. He asked, “What dangers there could be that the Militia could 
be brought into the field and made to commit suicide on themselves. 
This is a power that caDuot from its nature be abused, unless indeed, 
the whole mass should be corrupted.”41 Elbridge Gerry stated, when a 
motion was made to allow the federal government to appoint the general 
officers, that “as the States are not to be abolished, he wondered at the 
attempts that were made to give poivers inconsistent with their exis­
tence.”4* James Madison replied: “As the greatest danger is that of 
disunion of the States it is necessary to guard against it by sufficient 
powers to the Common Government and as the greatest danger to the

41 H . C oram acer. I  D ocum ent! of A m erican  H iA or? 112-13 (7th ed. 1963).
42 Supra z i.il i t  363.
** I i.  a t  330.
«  I i .  a t 33L
** IL
*i Id.
** Id. at 337. For a d isunion of lb* relation of the militia to popular npridnsi in 

colonial America, t t t  P. Maier, Popular Vprisuifi end Civil Authority in Eifhuaah- 
Century America. 28 97 m. A Mary Q. (3rd Ser. 1970).

<* Supra n.41 a t 338.
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liberty is from large standing armies, it is best to prevent them by an 
effectual provision for a good Militia."60

A compromise was reached v/hereby the federal government 
would maintain a standing army plus have the authority to regulate and 
call out the militia, and the states would have authority over the militia 
except when it was called into federal service. The results of the com­
promise appear in article I, section 8 of the United States Constitution 
declaring that Congress shall have power:

To make Rules for the Government and Regulation of the land and naval Forces;
To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer term than two Yean;
To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions;
To provide for organizing, trming, and disciplining the Militia, and 
for governing such Parts of them as may be employed in the Service 
of the United States, reserving to the States respectively, the Appoint­
ment of the Officers, and the Authority of training the Militia accord­
ing to the discipline prescribed by Congress;

Thus, a tentative military balance was achieved between the federal 
government and the states.

Before the Constitution was ratified, however, its provisions were 
debated before the state legislatures and in the press. The militia pro­
visions were again argued in terms of the balance of military power 
between the states and the federal government. Charles Pinckney ar­
gued for a federalized militia to give the federal government the power 
to impose its will on the states:

The exclusive right of establishing reguladona for the Government of 
the Militia of the United States ought certainly to be rated in the 
Federal Councils. As standing Annies are contrary to the Consdtudona 
of most of the Stales, and the nature of our Government, the only 
immediate aid and support that we can look up to, in case of necessity, 
is the Miiida . . . Independent of our being obliged to rely on the 
Militia as a security against Foreign Invasions or Democratic Convul­sions, they are in fact tho only adequate force the Union possesses, if 
any should be requisite to coerce a refractory or negligent Member, 
and to carry the Ordinances and Decrees of Congress into execution.
This, as well as the cases I have alluded to, will sometimes mtirn jt 
proper to order the Militia of one State into another. At present the 
United States possesses no power of directing the Miiida, and must 
depend upon the States to carry their Recommendations upon this sub-
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jact into execution . . .  To pUcc therefore a necessary and Constitu­
tional power of defense and coercion in the hand* of the Federal 
authority, and to render our Militia uniform and national, I am de­
cidedly in opinion they should hare exclusive right of establishing 
regulations for their Government and Discipline, which the States 
should be hound to comply with, aa well as with their Regulations for 
any number of Militia, whose march into another State, the Public 
safety or benefit should require.”1
Luther Martin, -speaking before the Maryland legislature, argued 

against the federalized militia as it would give the federal government 
so great & power that it could destroy the integrity of the states:

[Through] this extraordinary provision, by which the Militia, the 
only defense and protection which the State can have for the security 
of their rights against arbitrary encroachments of the general govern­
ment, is taken entirely out of the power of their respective States, and 
placed under the power of Congress . . . .  It was argued at the Consti­
tutional convention that, if after having retained to the general govern­
ment the gTeat powers already granted, and among those, that of rais­
ing and keeping up regular troops, without limitations, the power over 
the Militia should be taken away from the States, and also given to the 
general government, it ought to be considered as the last coup de grace 
to the State governments; that it must he the most convincing proof, the advocates of this system design the destruction of the State govern­
ment!, and that no professions to the contrary ought to be trusted: and that every State in the Union ought to reject such a system with indig­
nation, since, if the general government should attempt to oppress and 
enslave them, they could not have any possible means of self- 
defense . . .  .“
Superimposed upon this debate over the balance of power between 

the states and the federal government was the issue of the balance of 
power between the people themselves and the new government To as­
suage fears that the new federal government would infringe upon the 
rights of the people, the authors of The Federalist raised the factors of 
militia, armfi, and the right of revolution in describing how the new 
government could be controlled. Federalist Number 28 mentioned the 
right of revolution:

I f  the representatives of the people betray their constituents, there is 
then no recourse left hut in the exertion of that original right of self- 
defense which is paramount to all positive forms of government11

And the military power of the states:
When will the time arrive that the federal government can raise and 
maintain on army capable of erecting a despotism over the great body

«  Id. m  i t  118-19.
H  Id. at 20849.
u  T he F'ederalUt. No. 28 (H am ilto n ).
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of the propie of an immenso empire, who are in a situation, through 
the medium of their States governments, to take measure for their own 
defense, with all tho celerity, regularity and system of independent nations?*4

The 46th Federalist by Madison discussed the armed population and its 
relationship to the militia and the central government:

Besides die advantage of being armed, which the Americans posses* 
over the people of almost every other nation, the existence of sub­
ordinate governments to which the people are attached, and by which 
the Militia officers are appointed, forms a barrier against the enter­
prise* of ambition, more insurmountable than any which a simple 
government of any form can admit. Notwithstanding the military 
establishments in the several kingdoms of Europe, which are carried 
as far as the public resources will bear, the governments are afraid to trust the people with arms.**
Though the Constitution was ratified, the issue of the federal 

militia was not resolved until adoption of the second amendment. Sev­
eral of the states had suggested during their ratifying conventions that 
a hill of rights be added to the United States Constitution.1* When inch 
a hill of rights was debated in the First Congress, the militia imend- 
ment was first reported out of committee of the House of Rep] esenta- 
lives reading:

A well-regulated Militia, composed of the body of the people, bang the 
beri aecurity of a free State, the right of the people to k«p and hear 
arms shall not he infringed; but no person religiously scrupuloua 
be compelled to bear arms.*T

Several of the representatives objected to the provision excusing those 
people “religiously scrupulous” from bearing arms. Elhridge Gerry 
stated that as the purpose of the militia “ is to prevent the establishment 
of a standing army” it was “evident, that under this provision, together 
with their own powers, Congress could take such measures with respect 
to a Militia, as to make a standing army necessary.”  This could he ac­
complished by Congress using “a discretionary power to exclude those 
from the Militia who have religious scrup.Va.”*4 In such event, so many 
citizens would attempt to avoid Militia duty on religious grounds that 
a standing army would he necessary for national defense.

In any event the religious exemption from the militia was dropped 
and the amendment in its final form read:

M Id.
** Tfc* Fcderaliat. No. 46 (ACadJion).
M For a etudy al tha force* a t work to crcal*  a  !>£□ of defats, i s p r s  * J 3 ,
4T 1 Aon all of Coatrcu 77L
•* Id. at 778-79.
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A weU-regulaled Militia, being necessary to tbe security of a free State,
the right of the people to keep and bear Arm*, shall not be infringed.**
From the debates it seems clear that the intent of Congress in pass­

ing the second amendment was to prevent the federal government 
from destroying the state militia. Pinckney would keep a defense 
force uniform and at the disposal of the federal government. Martin 
was assured that the federal government would not emasculate the states 
and leave them at the mercy of federal troops. The “ right to hear arms” 
was a corporate right used to insure that a desired balance between 
liberty and authority within the union would be maintained.

Attempts were made to include a personal right to have arms in 
the Bill of Rights. Sam Adams introduced a bill in the Massachusetts 
legislature that the state support an amendment holding that the “Con­
stitution be never construed to authorize Congress to . . . prevent the 
people of the United States, who are peaceable citizens from keeping 
their own arms.”® New Hampshire supported a pro virion that “Con­
gress shall never disarm any citizen unless such as are or have been in 
Actual Rebellion.”*1 Though these provisions were never adopted, they 
indicate that there has never been any absolute “American”  philosophy 
on the right to bear arms. This confusion arises from America’s situ­
ation o: being a frontier nation created out of revolution and espousing 
a belief in revolution but which also desires and needs to create an or­
derly social and political structure.

The result has been the use of the concept of the right to hear 
arms to support several different, and often contradictory, theories of 
the relation of armed citizens to the government. The judicial opinions 
of the courts bf the various jurisdictions in the United States best exem­
plify this situation.

IV. R e l e v a n t  C o u r t  D e c i s i o n s

A. State Courts
The first pronouncement on the right to bear arms was by a Ken­

tucky court in Bliss v. Commonwealth.The court held that “the right of
** U .S. ConaL Am end. H
♦° Pierce It Hale, Debate* of th e  Ma*«*cha*etu Contention of 1788 86-87, quoted Is 

F eller and C olling , T/te Second Amendment: A Second Look, 61 Nw. U. L» R er. 47 (1966).
**' F eller and  C olling, The Second Amendment: A Second Look, 61 Nw. U. L . R er. 59 

(1966).
e  2  Ky. 90 (1822).
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the citizens to beur arms in defense of themselves and the State must be 
preserved entire," and all legislative acts “which diminish or impair it 
as it existed when the Constitution was framed are void."41 Thus an act 
prohibiting the wearing of concealed arms was declared Yoid. Tlia 
point of view which considers the right to bear arms as absolute, us* 
ahridgahle, and personal is rare. Most cases follow the reasoning of a 
Texas court which asked “How far personal liberty may be restrained 
for the prevention of crime.”44

A few states adopted the thinking of the early Tennessee case of 
Aymette v. State48 which held that the right to hear arms was a right of 
the people to enable them to rise up and defend their rights against an 
oppressive government. This concept was similar to Blackstone's pre* 
sentation of the right to bear arms as a public allowance of the right of 
revolution. Courts holding this theory consider that, as the right is by 
public allowance, the state can regulate the use of arms to insure the 
public peace and welfare. This position was well presented by the 
Arkansas court in H aile  v. State:*4

The constitutional provision sprung from the former t-r*nnie*i prac­
tice, on the part of governments, of disarming the redacts, so aa to 
render them powerless against oppression. It is not intended to afford 
citizens the means of prosecuting, more successfully, their private 
broils in a free government. It would be a perversion of its abject, 
to make it a protection to the citizen, in going, with convenience to 
himself, and after his own fashion, prepared all time to indict death upon his fellow citizens, upon the occasion of any reai or imaginary 
wrongs.*1

While most courts have not attempted to counter the assertion of the 
right of revolution, an earlier Arkansas court had stated in State v. 
Buzzard?4 that such a right was unnecessary under a free, republican 
government which could be changed at the will of the people.

The Aymette line of cases is perhaps truest to the intention of the 
draftsmen of the state bills of rights. The right to bear arms was x 
means of preserving the liberty of the people by balancing the military 
power in the hands of the state by military power in the hands of the

«  M . i t  91.
** Enjluh t. Sute, 3S T«x. 437, 477 (1872).
•* 2 T enn. 1S4 (1840).
«* 38 A rk. 564 (1882).
«  Id. i t  566.
«  4 A ik . 18, 24 (1843).
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people. The desire to maintain such i  balance has had a long history 
dating from feudal times, through the English revolution to the present 
day. Such thinking, however, is rare in judicial opinions. Similarly rare 
is the unitary concept of society and government expressed by the Kansas 
court in C ity  o f Salina v. Blakesly.**

The provision . . .  that ‘the people have the right to bear arms for their defense and security' refe'i to the people as a collective body. It was 
the safety and security of society that was beir.g considered when this 
provision was put into our Constitution . . . .  The provision in question 
applies only to the right to bear arms as a member of the Stale Militia, 
or some other military organization provided for by the law.70

Such thinking indicates belief that there is no need to provide for a 
military balance within the political and social structure when that 
structure is responsive to the people.

Most state courts have never spoken of the right to bear arms in 
the sophisticated terms of political balance, hut rather treated the right 
as synonymous with the right of self-defense. In 1950 an Illinois court 
warned in the construction of an arms control statute “ that it is aimed 
at persons of criminal instincts, and for the prevention of crime, and 
not against use in the protection of person or property.” 11 In Andrews 
v. State,71 a  dissenting judge found that “ the right exists only for the 
purpose of defense: and this is a right which no constitutional or legis­
lative enactment can destroy.”  The dissent in the Oklahoma case of 
Pierce v. State11 proclaimed—“From time immemorial, the home, be 
it ever so humble, has been sacred—the castle of the occupant—with 
the right to repell [sic] invasion or any trespass.”

Answers to such claims vary from the flat declaration in Buzzard 
that individuals have surrendered the right of self-defense to the so­
ciety as a whole, to the more moderate holding in Andrews that “every 
good citixen is bound to yield his preference as the means to be used, to 
the demands of the public good.”74 A Michigan court put forth a novel 
answer saying that the state’s power is “ subject to the limitation that 
its exercise be reasonable [and does not result] in the prohibition of

** 70 K en. 220, 83 P . 619 (1905).
™ U .  r ;  231-32, 83 P . »t 620.
n  People t. L iu ,  406 HI. 419, 424, 94 N .E 2 d  323, 323 (1950).
«  50 T enn. 165 (1871).
T» 275 P . 393, 397 (O kU . Crim . Q .  A pp. 1929).
T« 50 T enn. 165, 193 (1871).
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those arms which, by the common opinion and usage of law-abiding 
people, are [to be kept for] protection of person and property/” *

These debates over the issue of the right of self-defense, though of 
primary interest today, have little relation to the intent of the drafts­
men of the Bill of Rights. The right of self-defense has had a long 
history; but its history was parallel to, not connected with, the right to 
bear arms. The use of the right of self-defense to support a right to 
bear arms is of modem usage. Nevertheless, its modernity does not 
affect its relevance. The concept is the supreme law in several states of 
the union, and is a concept to be considered by any legislature hoping 
to pass restrictive arms legislation.

The confusion in the state courts over the right to bear arms is 
partly due to the judicial process itself. A court generally does not 
base its decision on political theory but considers the facts of the par­
ticular case before it. I f a court feels a particular restrictive arms stat­
ute to be necessary and fair, and if the facts of the case before it are 
favorable, then the court will uphold the statute using whatever lan­
guage and doctrine is required to so hold. If the statute appears unfair, 
if the times are unfavorable, or if the factual situation is difficult, then 
the court will use the language and doctrine necessary to overturn the 
statute. For example, a Florida court stated in 1912 that the right to 
bear arms “was intended to give the people the means of protecting 
themselves against oppression and public outrage, and was not designed 
as a shield for the individual man/” * Fifty years later the court de­
clared that “doubtless the guarantee was intended to secure to the peo­
ple the right to carry weapons for their protection. Similar situations 
have occurred in several states/1 The development of federal doctrine, 
however, has followed a more constant and .evolutionary course.

B. Federal Coum
Cases concerning the second amendment arose in the federal 

courts only after the Civil War. The Erst of such cases, 17.5. v. Cnxidt*

■ ™ PeopU r . Brown, 253 M ich. 537, 541, 235 U.VT. 245, 246 (1931).
»• Cixlion t. Sure, 63 Fla. 1. 9, SO So. 486, 48U (1912).
»T D im  r. Sure, 146 So.2d 892, 893 (FU. 1962).
T* Cl. S u re  i. B uxurd , 4 A ik . 18 (1 8 4 3 ); ’WUjoa r . -S u ia ,  33 A ik . SS7 (1 8 7 8 ); R a ils

t. S u re , 38 Ark. S64 (1 8 8 2 ); G it  o( A kioa ». W illiama, 172 N .E 2 d  28 (M on. Ct. Akroa.
Ohio 1960); G ly  of A lron  t. W illiama, 177 N .£ 2 d  802 (C l. A pp. Ohio 1960), a ffd  without 

.opinion, 172 Ohio Sl 287, 175 N X 2 d  174 (1961).
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thank,™  im p lie d  th a t th ere  ■was a personal r igh t to b ea r  arm s u p o n  

w h ich  C on gress c o u ld  n o t  in f r in g e . T h e cen tra l p o in t o f  the o p in io n ,  

h o w ev er , w as to  s ta te  th at th e  se c o n d  a m en d m en t d id  n ot a p p ly  to sta te  

g o v ern m en ts, a n d  s u c h  g o v ern m en ts  c o u ld  p a ss  w h a tev er  le g is la t io n  

th e y  d e s ir e d  w ith o u t f e a r  o f  f e d e r a l  sa n c tio n .

Cruickshank was not directly concerned with the right to b̂ ar arms 
or the militia, hut with civil rights legislation. The first federal case to 
he directly concerned with arms was Presser v. Illino is.*0 Presser was 
convicted for leading a military parade in violation of an Illinois stat* 
ute which forbade such parades by any group but the state militia. 
Prefer claimed that the Illinois statute was in violation of the second 
amendment. The court relied on Cruickshank in stadng that the 
“ amendment is a limitation only upon the power of Congress and the 
National Government, and not upon that of the States,”11 but added a 
restriction upon the State’s power:

It is undoubtedly true that all citizens capable of bearing anna con* 
stitute the reserved military force or reserve Militia of the United 
States jm well as of the States; and, in view of this prerogative of 
the General Government, as well as of its general powers, the States 
cannot, even laying the constitutional provision in question out of 
view, prohibit the people from keeping and bearing arms, so as to 
deprive tbe United States of their rightful resource for maintaining 
tbe public security, and disable tbe people from performing their duty 
to the General Government.®

This principle barkens back to the citizen army of Saxon times and had 
little relevance in 1886. It was understandable, however, that only 
twenty years after the Gvil War, the Supreme Court would be con­
cerned with state attempts to weaken the central government by with­
holding arms and troops from national service. Nevertheless, the 
restriction is a complete reversal from the aims of the draftsmen of the 
Constitution and Bill of Rights which was to restrict the military power 
of the central government and give the state more leverage.

On one subject Pressr was quite clear—there was no right to hand 
together in paramilitary organizations:

Military organization and military drill and parade under arms are 
subjecta especially under the control of the government cf every

«  92 U.S. 542 (1874).
1)6 U.S. 252 0886).

»» Id. a t  264. 
a t 265.
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country. They cannot be claimed aa a right independent of law. Under 
our political system they sre subject to the regulation and control of 
the State and Federal Governments* acting in due regard to their re* 
spective prerogatives and powers.41
Thus, whatever right to hear anna was recognized, that right was 

limited to armc and organizations that did not threaten the security of 
the government. The court did not approve of an armed population as a 
balance to governmental power.

For many year.s after Presser the issue of the second amendment 
appeared in federal courts only in reaffirming the Cruickshank holding 
that the second amendment did not apply to the states.*4 In the 1930’s 
Congress passed two laws, the Federal Firearms Act“  and the National 
Firearms Act,** to control commerce in certain types of dangerous 
weapons. Both acts were attacked in court for being in violation of the 
second amendment In upholding the National Firearms Act, the dis- 
trict court held in United States v. Adamsn that the second amendment 
“ refers to the Militia, a protective force of government; to the collective 
body and not individual rights.” This language was quoted verbatim by 
another district court in United States v. Totu  in upholding the Federal 
Firearms Act Neither court went into the problem of the extent to 
which the collective right could be regulated, but both made clear that 
no personal right to own arms existed under the federal Constitution.

The issue of regulating the collective right arc e in United States 
v. M ille r** in which the Supreme Court held that aa long as the weapon 
regulated did not have a direct relationahip to the arms used in main* 
taming a well-regulated militia, they could be controlled:

In tbe absence of any evidence tending to ihow that poseesaion or bm 
of a ‘shotgun having a barrel of lesa than eighteen inches in length* 
at this time has some reasonable relationship to the preservation or 
efficiency of-a well-regulated Militia, we cannot say that the Second Amendment guarantees the right to keep and bear such an instrument.**

The difficulty with such an interpretation is that were a weapon to have
M IL  t t  26647.
•« Millet r. Texas, 1S3 U.S. S3S (1894).
«  IS ILS .C A . SO1-909.
•• 26 U-S.CA. 5301.5862.
"  11 F. Supp. 216. 219 (S.D . Fla. 1935).
** 28 F. Supp. 900, 903 (D . G in a . 1 9 3 9 ); re r 'd  oa g iber fto o ad a , 31? US. 403 (1943).
•* 307 U.S. 174 (1939).
*> U. s t  17S.
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such a “ reasonable relationship”  it would be a protected weapon under 
the second amendment. The circuit court in Cases v. United States11 
recognized this problem saying: “But to hold that the Second Amend­
ment limits the federal government to regulations concerning only 
weapon* which can be classed a* antiques or curiosities,—almost any 
other might bear some reasonable relationship to the preservation or 
efficiency of a well-regulated militia unit of the present day,—is in ef­
fect to hold that the limitation of the second amendment is absolute/’*1 
The court also recognized that such an interpretation would prohibit the 
federal government from prohibiting private ownership of heavy weap­
on* “even though under the circumstances of such possession or use it 
would be inconceivable that a private person could have any legitimate 
reason for having such a weapon.” ** The court then decided it would 
be impossible to formulate any general test to determine the limits of 
the second amendment and each case would have to be decided on its 
individual merits.

The federal courts have interpreted the right to bear arms con­
tained in the second amendment very narrowly. The right exists only 
to the extent that tbe arms are required for a well-regulated militia. 
Since Presser, however, the second amendment has been interpreted 
as a source of federal power and not as a protection of state power. 
The need for the old military balance between state and national 
governments had disappeared, and the federal courts no longer recog­
nized its existence.

Similarly, the federal courts no longer recognized the need for a 
military balance between the population and its government Rather, 
the courts have held that the interests of order and stability must be 
balanced against the need for revolution, and such interests may out­
weigh any need for the right of revolution. Thus, there could also be 
restrictions on other, subsidiary natural rights such as the right to bear 
arms. As Justice Vinson said in Dennis v. United States** in upholding 
the Smith Act:

That h U within the power of the Congress to protect the government
*l 131 F-2d 916, f l i t  G r .  1942); cert. Jen. tub. nom. C i k i  V e liiq u es v. U nited  S u te t ,  

319 U.S. 770 (1943); r e h e ir in j  denied. 324 U.S. 889 (1945).
»* U . i t  922.
**.I±
** 341 O S . 494 (1951).
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of the United Stales from armed rebellion is a proposition which 
requires little discussion. Whatever theoretical merit there may be to 
the argument that there is a “ right”  to rebellion against dictatorial 
governments is without force where the existing structure of the govern* 
ment provides for peaceful and orderly change. We reject any principle 
of governmental helplessness in the face of preparations for revolution, 
which principle, carried to its logical conclusion, must lead to anarchy.**
Even thought the right of revolution has never been recognized by 

the courts of the United Slates, armed rebellion has been—and still is 
—an important part of the American political tradition. From the early 
Republic to the present day dissident elements -who have not been ahle 
to achieve their goals within the political structure have resorted to 
arms as a final resort.*® In many instances, such elements have been 
punished as rebellious or treasonable, but in others the use or threat 
of violence has forced the political structure to compromise with the 
dissidents. Though not protected by the Constitution, this use of arms is 
the most important and relevant use of arms today.

V. C o n c l u s i o n

Regardless of the long history of violence and assassination in 
ihe United Slates, the right to bear arm* hti* remained closely and 
jealously guarded. This right appears to provide the individual with 
the means of protecting himself against other individuals and of pro* 
tecting himself against his government The maintenance of a military 
balance within the political structure was the genesis of this right, and 
the desire to continue such a balance will promote its continuation. The 
right to hear arms supports man in his fear of being defenseless in the 
face of personal danger or oppression.

The possibility, however, of maintaining a military balance within 
a political structure has become smaller as society has become more 
complex and warfare more destructive. In the words of Roscoe Pound:

In tha urban industrial society of today a general right to bear efficient arms so as to be enabled to resist oppression by tha government would 
mean that gangs could exercise an extra-legal rule which could defeat 
the whole Bill of Rights."
Thus, after over three centuries, the right to bear arms is becoming 

anachronistic. As the policing of society becomes more efficient, the
* •  Ii. i t  s o l .
»• Sta  R. C in ie r , A*e a t  Ev x m  (1 9 6 5 ), sa d  rvfaraacea cited  therein.

R. Pound, The Development o{ Cawlituticnal C aaru u cs o{ Liberty 91 (1957).
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need for arms for personal self-defense becomes more irrelevant; and 
as the society itself becomes more complex, tbe military power in tbe 
bands of the government more powerful, and the government itself 
more responsive, the right to bear arras becomes more futile, meaning­
less and dangerous.

J o h n  L e v i n .  " T h e  R i g h t  t o  B e a r  A r m s :  T h e  D e v e l o p m e n t

o f  t h e  A m e r i c a n  E x p e r i e n c e . "  C h i c a g o  -  K e n t  L a w  

R e v i e w ,  F a l l - W i n t e r  1 9 7 1 .

R e p r in te d  w it h  p e r m is s io n .
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A n  Historical A n a l y s i s  o f  T h e  

S e c o n d  A m e n d m e n t

B y  R o y  G . W e a t i ie h u p *

I. Introduction: Guns and (he Constitution
As a  resu lt o f  a stead ily  rising  c rim e  ra te  in recen t years, a sharp  

^jblic d e b a te  o v e r the  m erits  o f  federal firearm s regu la tion  lias 
>)m-lopcd. “C rim e in  the  stree ts"  has becom e a natio n a l p reo ccu p a­
tion; po litic ians cry  o u t fo r " law  an d  o rd e r" ; a n d  the h an d g u n  has 
Vc.-ume a a ta rg e t o f a tten tio n . T h e  n u m b e r  of robberies jum ped  from  
133,000 in 1965 to 3 7 6 ,0 0 0  in 1972, w hile m urders eu m m iticd  by guns 
Jiot up from  5 ,015  to  10 ,379  in the  sam e period , and  the p roportion  
ct eases in  w hich the m u rd e r  w eapon  w as a firearm  rose from  57 .2  per­
cent to 65 .6  p e rc e n t.' T h e  recen t a ttem p t on  the life c f  P residen t Ford  

i a  Sacram ento by an  erstw h ile  m em b er o f  the  "M attson  G an g "  serves to 
brighten the  te rro r  o f a n a tio n  a lread y  stun n ed  by the  assassinations 
ri John F . K ennedy, M artin  L u th e r K ing an d  R o b ert F . K ennedy, and 

m aim ing o f G eorge W allace. M any peop le  assert th a t these tragc- 
l n  could have been p rev en ted  by keep ing  the m u rd e r w eapons out 
•/.the hands tha t used them . O th ers  vehem en tly  d ispu te  this c la im .

The free flow  of firearm s across s ta te  lines has underm in ed  the 
M itio n a l view  o f crim e and  gun  co n tro l as local p roblem s. In  New  
V.rk City, long  no ted  fo r stric t reg u la tio n  o f all types o f w eapons, only 
J 'p e rc e n t o f  the 390  hom icides o f 1960 involved pisto ls, by i9 7 2 , this 
^ •po rtion  had  jum ped  to  49  p ercen t o f  1 ,691. In 1973 , there  w ere only 
•LWJ0 law fully  possessed han d g u n s in  the n a tio n 's  largest city , but 

estim ated  th a t th e re  w ere as m any  as 1 .3  m illio n  illegal hand- 
m ostly im ported  from  so u th e rn  s la te s  w ith lax laws.* T hose sta- 

•• give c red en ce  to the  a rgum en ts o f  p ro |x m en ts  o f  gun con tro l that 
••4.f.i| a c tio n  is needed, if only to m ak e  local laws enforc ib le .

The g rea t m ajo rity  o f the A m erican  p-ooplo now  su p p o rt registra- 
h an d g u n s and  rifles. W hen the G a llu p  Poll asked the

* J . U . .  1972 S cm fo n J U n iv c n iiy ;  M e m b e r o f  (lie Califo<~ii;i Ha.-.•• U .S. Iiumuu o f  t u b  C i . n s u s ,  S rvn rn c -L  A u s r j w c f  o r  m m  U n i i u j  Sr*rrs: 
n  147 S t .  (9-iii! eU. 1 9 7 4 ) .
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question: “Do you favor or oppose registration of all firearms?" jn * 
rcctmrsurvcy, more than two-thirds (67 percent) favored the concept, 

•̂ vfiilc 27 percent opposed it, and 6 percent had no opinion. Even gun- 
owners endorsed registration by a margin of 55 percent to 39 pcrvcr.: 
with 6 percent undecided. 1  Yet, although the intensity of belief is ur.- 
doubtcdly far stronger in the minority than in the majority t'ongr.-.s 
has remained donnant.' The zeal of those individuals dedicated u’» the 
preservation of the "right to keep and bear arms" in its present f..rm 
cannot be doubted.

American history has often seen social and political problems 
transformed into constitutional issues.1  The gun control issue is no 
exception to this phenomenon, and particular attention has been 
focused on the Second Amendment to the United Stales Constitution, 
which provides: “A well regulated Militia, bcingi necessary to the secu­
rity of a free State, the right of the people to keep and bear Arms, shall 
not be infringed."

Proponents of gun control seize the phrase “a well regulated 
Militia" and find in it the sole purpose of the constitutional guarantee. 
They therefore assert that “the right of the people to keep and kur 
Arms" is a collective right which protects only members of the organ­
ized militia, e.g., the'National Guard, ani only in the performance of 
their duties. It is their belief that no one else can claim a personal right

3. t-A . Times, June 5. 1975. 5 1, at 29. col. 1.
4. Concessional lethargy cannot be attributed to a tact o f  proposed legislation. 

At every session ot the Congress, a number of bills for the control of handguns and oilier 
wcaponiy ate introduced, only to be shunted to committee and never heard from again, 
l-'or example, the following is-only a partial listing o f proffctcd statutes for tbe I-hm 
Session of die 9-tth Congress: S. 750 was introduced by Senator Hart (M ich .) to prohibit 
llw ini| onalion, manufacture, sate, purchase, transfer, receipt, possession 0 / transporta­
tion of handguns unless authorized by federal or slate authorities. S. 1477. introduced b> 
Senator Ker.redy (Mass.) and known as the Federal Handgun Control A ct of 1975 is 
basically a Registration and licensing statute. Jl would prohibit the private sale or 
manufacture of lundguns under six incites in length. (Doth bills are currently pending in 
lire Senate Judiciary Subcommittee on Juvenile Delinquency.)

S. 1880, authored by Senator Daylt (Ind.) was passed by the Senate by a vote of 68 

to 25, only to die on the floor o f the House of Representatives. Untitled the Violent 
Crime and Repeat Offender Act of 1975, it would have provided adJilional penalties 
for felonies committed with firearms, and required tlic prompt icjKiiling of theft of fire­
arms by licensees.

In addition, there is a major bill penJing in Ihe House of Representative which is 
not duplicated in the Senate. H.R. 2381 would prohibit the importation and manufactuic 
of hullow-point bullets. Th is bill is now pending in tlic House,*Ways and Means 
Committee as well as in the I Ioiinc Interstate and Foreign Com m cicc Committee.

5. See, e.g., Xoc v. Wade, 410 U.S. 113 (J973) (the question of abortion); 
Sclieclilcr Cotp. v. United States, 295 U.S. 495 (1935) (ll-.e New Deal's National 
l'eonvciy Ailiiiiiiisl'a'Mii:); Died S'cnlt v. Sanford, 60 U.S. (19 How.) 393 (1857) (the 
j- c.-il »-f >:’-"ir-- ci -I cv
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•*j> keep and boar arms for any purpose whatsoever, criminal or other­
wise*

!'j Opponents maintain that having guns is a constitutionally pro­
tected individual right, similar to other guarantees of the Bill of Rights. 
<bme hold (his right to be absolute, while others would allow reasonable 
restrictions, perhaps even licensing and registration. Still others would 
limit the protection of the Second Amendment to individuals capable 
of military service and to weapons useful for military purposes. Hie 
essential characlcrisli'c of the "individualist” interpretation, as opposed 
to the "collectivist” view, is that the Second Amendment precludes, to 
some extent at least, congressional interference in the private use of 
firearms for lawful purposes such as target shooting, hunting and self- 
defense.

It is one of the ironies of contemporary polities that the many of 
Ihe most vocal supporters of “law and order” arc persistent critics of 
federal firearms regulation. "Guns don’t kill people; people kill 
people” is their philosophy. Firearms in private hands arc viewed as 
a means of protecting an individual's life and property, as well as a fac­
tor in helping to preserve the Republic against foreign and domestic 
enemies. Whereas strict constructionism is often the preferred doc­
trine in interpreting the constitutional rights of criminals, such a nar­
row view of the Second AmendincnL is unacceptable. Far from being 
narrowly construed, the Second Amendment is held out to be a bulwark 
of human freedom and dignity as well as a means of safeguarding the 
rights of the individual against encroachment by the federal govern­
ment. ■ It thus becomes a weapon in the arsenal of argument against 
gun control, and each new proposal is said to infringe upon the rights 
of the people to keep and bear arms.

The clash between "collectivist” and “individualist” interpretations 
of the Second Amendment has not been definitely resolved. Even 
members of Congress believe that their power to regulate firearms is 
limited by (he existence of an individual right to have, to hold, and to 
use them. Senator Hugh Scott, Republican of Pennsylvania, writes in 
Gttiis & A m m o  magazine: “As my record shows, I have always de­
fended the right-to-bcar-amis provision of the Second Amendment. I 
have a gun in my own home and I certainly intend to keep it .”*

There has been very little case law construing the Second Amend­
ment, perhaps because there has been very little federal legislation on 
the subject of firearms. This may change, and it may become neces­
sary for Ihe Supreme Court to rule upon constitutional challenges to 
federal statutes based on die Second Amendment. Even before this

6. Srutl, Ixiuliiif; Scnutor Ailinitl Gun Ijiw  MiiluLe!, Mur. 1970 C ons 1 Ammo., 
A6, 47.
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.erurs, it would be helpful to dispel the uncertainties that exist in Coi.. 
grdss about the extent of federal legislative power.

In order to determine accurately the intended meaning of the 
Sccnnd'Amcndmenf, it is necessary to delve into history. It is neces­
sary to consider the very nature of a constitutional guarantee—whether 
it is an inherent, fundamental right, derived from abstract human 
nature and natural law or, al»ernatively, a restriction on governmental 
power imposed after experience with abuse of power.

Historically, the right to keep and bear arms has been closcl;, 
intertwined with -questions of political sovereignty, the right of revo”. 
lution, civil and military power, military organization, crime and 
personal security. Tire Second Amendment was written neither 
by accident nor without purpose; it was the product of centuries of 
Anglo-American legal and political experience. This development vcill 
be examined in order to determine whether the “collectivist" or "indi- 
vidualisl" construction of the Second Amendment is cor/cct. 7

II. The Evolution of British Military Power
Victorious at the Battle of Hastings in 1066, William the Conquer- 

-or was able to assert personal ownership over all the land of England 
and sovereignty over its people. All power emanated from the King, 
and all persons held their property and privileges at his sufferance.

Feudal society was organized along military lines in 1181. King 
Henry 11, great grandson of the Conqueror, issued the Assize of Arms, 
which formalized the military duties of subjects. The first three articles 
of the decree specify what armament each level of society is to main­
tain— ranging from the holder of a knight’s fee, who must equip him­
self with a hauberk, a helmet, a shield and a lance, down to the poorest 
freeman armed only with an iron headpiece and a lance. Tire phi­
losophy of the law is expressed in the fourth article, which is as follows: 

Moreover, let each and every one of them swear that before 
tlic feast of St. Hilary he will possess these arms and will bear 
allegiance to the lord king, Henry, namely the son of the Empress 
Maud, and that he will bear these arms in his service according 
to his order and in allegiance to the lord king nnd his realm. And 
let none of those who hold these arms sell them or pledge them 
or offer them, or in any other way alienate them; neither let a lord

7. Fo r  an earlier article which discusses the “collectivist" versus the "individual­
ist" approach to tlic Second Amendment, see Feller & Gottine. The Second Amendment: 
A Second Ijiok, 61 Nw. U.I.. Iti-.v . -16 ( l% 6 - 6 7 ) .  Hie authors conclude: T H h c  ’"pht ol 
the people' refers to the collective liclil u( Ihe body politic of cadi stale to be under the 
protection of an indc|>emlctil, effective state militia". Id. at 69. (eitatioiuoniittcd). Out 
see Mays, The lh\‘ht io Dear Anns, a Study in Judicial Misinterpretation, 2 Wm. i  
M ahv L . Huy. 381 ( 1 9 6 0 ) .  Mays contends that the richt to bear a rm s  is an  Individual 
one.
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in any way deprive his men of then: eith’.r .7  : l . , crsurety or in any other manner.*
The remainder of the statute prescribes rales and procedures go\cming 
its administration. The Assize of Arms marked the beginning of die 
militia system; its clear purpose was to strengthen and maintain the 
King’s authority.

In 1215, the rebellious Norman barons forced King John to sign 
the Magna Carta, a document justly regarded as the foundation of 
Anglo-American freedom. The Great Charter consists of sixty-three ar­
ticles which set forth in great detail certain restrictions on the King’s 
prerogative. Its introductory article concludes, "Ye have also granted 
to all the free men of Our kingdom, for Us and Our heirs forever, all the 
liberties underwritten, to have and to hold to them and their heirs of Us 
and Our heirs.’”  Implicit in this statement is the fact that sovereignty 
is deemed to be vested in die office of kingship, and that the King is 
restricting his powers in favor of his subjects. Roscoc Found makes 
this comment on the Magna Carta:

The ground plan to which the common-lnw polity has built ever since was given by the Great Charter. It was not merely the first attempt to put in legal terms what became the leading ideas of constitutional government. It put them in the form of limita­tions on the exercise of authority, not of concessions to free human action from authority. It put them as legal propositions, so that they could and did come to be a part of the ordinary law of the land invoked like any oilier legal precepts in die ordinary course of orderly litigation. Moreover, it did not pul them abstractly. In characteristic English fashion if put them concretely in the form of a body of specific provisions for present ills, not a body of general declarations in universal terms. Herein, perhaps, is the secret of its enduring vitality."*
Centuries were to pass before an English sovereign would again pro­
claim the doctrine of unrestricted royal power which William the Con­
queror had established by force of arms, and which King John had lost 
in the same manner.

Even though medieval England had not yet developed firearms, 
the government found it necessary to severely restrict such weapons as 
did exist. In 132S Parliament passed the celebrated Statute of North­
hampton, which made it an offense to ride armed at night, or by day 
in fairs, markets, or in the presence of king’s ministers.'1

8. Tnr. A.'sizt OK Akms, ? 4 ( 1181), in 2 English 1 Iistoiucai. t3ncu.Mr.fns 416 
(13. D u u tlo j  fi <5. Cfcciinw.iy ed . IVS 3 ).9. Magna Cahta: Teat and Commkntajiv 34 (A.E.D. Howard ed. 1964).

10. R. Pound, T)ip. Duvclopment op C onstitu tional Gu.viuntels 01* U bextt 18-19 (1957).11. Statute op NorrmiAMrrow, 2 Edw. 3, c.3 (1328).
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'Tlic fifteenth century dynastic struggle known as the War of 
Roses virtually destroyed the feudal system, and prepared the way for 
a new consolidation of royal power beginning with the coronation of 
HenryTudor as King Henry VII in 1485. Tlic Tudors maintained a 
large degree of national unity. Their task was made easier by practi. 
cal applications of gunpowder. The royal cannon made resistance |«\ 
the nobility futile.

Perhaps because of the weakness of their hereditary claims, the 
Tudor monarchs attempted to control and manipulate Parliament, 
rather than assert .the royal prerogative in defiance of Parliament. It 
was even admitted that Parliament could regulate the succession to the 
throne, acting in conjunction with the reignin j  monarch, of course. In 
tlic reign of Elizabeth, it was declared to be high treason to deny 
that Parliament and the Queen could “make laws and statutes of suffi­
cient force and validity to limit and bind the crowp of this realm, anJ 
the descent, limitation, inheritance, and government thereof.” 11

The long war with the ilapsburg Empire that began at the time 
of the Spanish Armada contributed to an upsurge of national sentiment. 
Faith in the English militia was vindicated as free men had held tJteir 
own against the massive, professional standing armies of the Spani%h 
King. Englishmen came to believe the militia was the best security 
for their country and their liberties.

At the death of Elizabeth I in 1603, King James VI of Scotland 
ascended the English throne as James I. Tlic advent of the House <>( 
Stuart marked the beginning of a century of religious and jKiiitical 
struggle between Crown and Parliament. Out of this struggle, what 
we know as the English Constitution emerged. The monarchy was 
finally and firmly restricted, but preserved, the supremacy of Parlia­
ment was established, the common law became a strong, independent 
force, and the liberties of the people were encased in a Uili of Rights.

Although a model constitutional monarch in some respects, in the 
realm of political theory, James I challenged the sensibilities of the 
nation, fie boldly proclaimed the divine right theory of government— 
that kings hold their thrones by the will of God alone, and not by the 
will of peoples or parliaments. Typical of his sentiment are these ex­
cerpts from his speech to Parliament on March 21, 1610:

The State of M O N A R C H IC  is die sprcmcst thing upon earth:
For Kings arc not onciy GODS Lieutenants upon earth , and sit 
upon G O D S throne, hu t' even by G O D  himselfe they are called 
Gods. . . .  In the Scriptures Kings arc called Clods, and so their 
power after a certaine relation com pared to the Divine Power.

The King concluded that “to dispute wliat GOD may doc, is bias-
12. Treasons Act, 13 Etiz. 1, c. 1 (1371).
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by any hum an law .
N either the legal p ro fession  n o r  P a rliam en t was willing to  a c c e p t 

such a boundless ro y a l p re ro g a tiv e . H av in g  grow n up in Hie civil la w  
tradition of S co tlan d , Jam es I w as ind iffe ren t to  the com m on law , b u t  
ihe English law y ers  a rg u ed  tha t, w hile the K ing had many p riv ileg es  
at com m on law , h e  w as lim ited  by and  su b o rd in a te  to it. W hen J a m e s  
I asserted tha t P a r lia m e n t existed  on ly  by " th e  grace and p e rm iss io n
of o u r ancestors a n d  us,” u  the  H ouse  o f C om m ons passed the fa m o u s
Protestation o f D e c e m b e r 18, 1621 , w hich asserted :

That the Liberties, Franchises, Privileges and Jurisdictions ol r ;n -  
liaiucnt, are the ancient and undoubted birthright and inheritance 
of tlic subjects o f England; and (hat the arduous and urgent affairs 
concerning the King, State and defence of die realm, and of the 
G iurch of England, and the making and maintenance of laws, and 
redress of m ichiefs and grievances, which daily happen- within 
this renlnt, arc proper subjects and m atter of counsel and debate 
in Parliament: and that in the handling and proceeding of those 
businesses ev .ry  mem ber of the House hath, and of right ought to 
have, Freedom of Speech, to propound, treat, reason and bring 
to conclusion the sam e. . . . ' 4

The King’s response  w as to w alk  in to  titc H ouse of Com m ons a r d  to
tear front the Jo u rn a l the  p ag e  c o n ta in in g  these  w ords.

T lic  leading lega l th eo ris t o f the  tim e w as S ir E dw ard  Coke, w h o se  
w ritings and lea d e rsh ip  w ere to  e n h a n c e  the prestige of the c o m m o n  
law, and bring it in to  a llian ce  w ith  P a rliam en t against the m o n a rch y . 
In response to an  in q u iry  from  Jam es  I, C oke and  his co lleag u es 
declared:

T hat the King by his proclam ation cannot create any offence which 
was not an offence before, for then lie may alter the law of tlic 
land by his proclam ation in a high poi.it; for if he may create an 
offence where none is, upon that ensues fine and imprisonment
. . .; That the King hath no prerogative, but that which (lie law
of the land allows hint. . . . u

T he com m on law  c o u p s  asserted  ju risd ic tio n  to inqu ire  into the leg a lity
of acts of servan ts o f  the  C ro w n , an d  thus began  die doctrine o f th e
rule o f law.

In  response to  th e  w ars w aged  by Jam es I’s im provident h e ir , 
C harles I, P a rliam en t en ac ted  the  P etitio n  o f R ig h t in 1628, in sp ired

13. Kino James I, T iir  Wouens o f m u Most Higii a.no Micirnc Pmnce Jambs 
329, 331 (1616).

14. I Haau Hist. Ekg. 1331 (1621).
13. h i. at 1361.
16. 7 H ie Reports of  Si* CawAim Coce, JCNT 76 (G. Wilson irons. 1777).
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and drafted largely by Coke. The petition was an assertion of the 
power of Parliament and (lie common law, and contained a long li  ̂
of grievances. Tlic abuses of the King’s military power—billeting, 
martial law, imprisonment without trial, and forced loans—were partic­
ularly resented. Charles I had no choice but to sign the petition, since 
he needed revenues from Parliament, but he secretly consulted hi» 
judges who assured him that his signature would not be binding, Soon 
afterward, in 1629, the King dissolved Parliament and began the long 
period of personal rule which was to end in the Great Rebellion.

Charles 1 was short of money, and revived an ancient tax; hu 
judges upheld'the legality of this action in the famous Ship Money cav: 
of 1635. The King also wished to strengthen the Church of England, 
the mainstay of the monarchy. The ecclesiastical canons of 1640 
emphatically affirmed the theory of Divine Right of Kings and, in addi­
tion. promulgated the doctrine of nonresistance:

For subjects to bear arms against their kings, offensive or de­
fensive, upon any pretence whatsoever, is at least to resist (he 
powers which are ordained of God; and thougli they do not invade 
but only resist. St. Paul tells them plainly they shall receive to 
themselves dam nation . 1 7

This doctrine of "nonresistance" was to have an important role in 
religion and politics in both England and America, for the next century 
and a half.

Faced with a Scottish rebellion, Charles I was forced to summon 
the English Parliament in 1640 in order to obtain the resources neces­
sary to put down the insurrection. After eleven years of personal 
royal government, Parliament trusted neither the King nor his lead­
ing minister, the Earl of Strafford. Parliament demanded a wide 
array of religious and- political concessions, including the removal of 
Strafford as governor of Ireland and the disbanding of tlic strong army 
lie had created there. When the King acceded to these demands, Ireland 
rebelled.

Charles 1 was now desperate. Scotland and Ireland were in open 
rebellion, and the Parliament of England was dominated by the King's 
enemies. Tlic King had made numerous concessions, but to no avail. 
Strafford wanted to bring John Pym, the parliamentary lender, to trial 
for treasonable dealings with the Scottish army invading England, but 
Pym struck first with a bill of attainder against Strafford. Tlic main 
charge was the creation of a powerful army in J reland for the purpose 
of crushing opposition in England. The bill of attainder passed, and 
the King was forced to send his ablest servant to the scaffold in 16*11.

17. Constitutions and Cannons ecclesiastical. Treated Upon by the Archbishop* of 
Canteibury and York (16-10), in I S y n o o a lu  390-91 (E . Cardwell ed. 1842).
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Still unsatisfied, Parliament presented its Nineteen I-repositions ns 
Hi ultimatum to the King in 16*12. The Propositions, if acceded to, 
*ould have established a very limited monarchy with the King 
jurxendering the power of the sword and Parliament obtaining com­
plete control over the militia. Instead, the King raised the royal stand- 
xtd 3t Nottingham and proclaimed Parliament to be in rebellion. Tims 
t<gan the Civil Wars, which resulted in the decapitation of Charles 1 
isd the proclamation of a republic in 1649.

Oliver Cromwell and the Puritans came to power by force of arms 
itnd the creation of a disciplined standing army. Cromwcii soon quar­
reled with Parliament and assumed the roic of a military dictator. Tho 
joidicrs supported their leader because Parliament proposed to disband 
much of the army thus depriving them of their livelihood, and also be­
cause they feared that Parliament might once again come under the 
control of the Anglicans, who would revive persecution of the Puritan 
iccts.

It was soon proposed that Cromwell be made king, but only 
because that office would have definite constitutional restrictions. 
Finally Cromwell assumed the title of Lord Protector in 1653, under 
i  written constitution that gave him virtually royal power. Although 
Cromwell’s government brought domestic peace and ruled efficiently, 
it did not gain in popularity. The Lord Protector’s government was 
created and maintained by bayonets, and the people came to hate it. 
The end of die Protectorate and its legacy have been described by his­
torian Eric Sheppard as follows:

The great soldier’s death in 1658, while the arm y he had made was 
still lighting victoriously in F landers, m arked the beginning of the 
end of that arm y’s rule; its leaders soon had no choice but to accept 
the inevitable, and in May 1660 the red coats of the New Model 
were arrayed on Dlackhcath to do  h onor to  the monarch whom nine 
years before it had hun'cd into exile. A few months later, setting 
an example which has since been followed by all the great armies 
of England, it . . . laid down its arms and passed silently and 
peacefully into the pursuits of peace, leaving behind it, in the minds 
of the governing class and the people, besides a deservedly high 
military reputation, a legacy of h a tred  and distrust of all standing 
armies which has endured to our ow n d ay .1*

The mood of England at the restoration of Charles II, son 
of the martyred Charles I, was one of relief and enthusiasm. An act 
was swiftly passed which recited that “the people of this kingdom lie 
under a great burden and charge in the maintenance and payment of 
the present army,” and provided that it should be disbanded with ‘‘all 
Convenient speed.”'*

IS. E. Siiej*fako, A  Short History op tiic Diutisij axaiy (-Mi ed. ’.959).
19. Disbanding A d , 12 Car. 2, c. 15 (IC 6 0 ).
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Once -again reliance for the country’s security was placed in the 
militia system, which had fallen into disuse after two decades of profes­
sional armies, civil wars and miliirty government. Statutes were passed 
in 1661 and 1662 declaring that dr King had the sole right of com* 
mand and disposition of die milit;*’, and providing for its oreani/j. 
tion.** Winston Giurchil! makes this comment on the Cavalier Parlu. ment, which had restored the monarchy:

It rendered all honour to the King. It had no intention of 
being governed by him. Tlic many landed gentry who had been 
impoverished in the royal cause were not blind monarchists. *1 lies 
djd not mean to part with any of the Parliam entary rights which 
had been gained in the struggle. They were ready to make provi- 
sion for the defence of the country by m eans of militia; but the 
miiida must be controlled by the Lord-Licutcnanis of the counties. 
They w ' emcr.Uy asserted the supremacy of the Crown over the 
arm ed forces; but they took care that the only troops in die country 
should be under the iocaJ control of their own class. Thus not unlv 
the King but Parliament was without an army. The repository of 
force had now become the county families and gentry.5*

The revival of the militia did not mean that the King was for­
bidden to raise and maintain armies. He had no means ol doing so. 
however, because Parliament held the puree strings, and the quartering 
of soldiers had been condemned since the days o? the Petition of Right.

Foreign wars made the development of a standing army inevitable, 
and it reached 16,000 men by the end of the reign of Charles II. It 
was done with the consent of Parliament, and English country gentle­
men were secure in their control of the domestic armed power—tlic 
militia. In addition, guns were taken out of the hands of the common 
people. Among flic conditions of a 1670 statute was one that no person, 
other than heirs of the nobility, could have a gun unless lie owned land 
with a yearly value of L I00.”  Tlic protection of the people's liberties 
was thus committed entirely to Parliament and other legal institutions. 
The possibility of a citizen army, such as (hat created by Oliver Crom­
well. was precluded.

In the reign of Charles II, religious controversy dominated politics. 
The Cavalier Parliament wished to maintain the established Anglican 
Church and persecute dissenters, Catholic and Puritan alike. Parlia­
ment was also alarmed by the prospect that the King's Catholic brother, 
the Duke of York, would succeed to the throne. A parliamentary at­
tempt to exclude the Duke failed, but in 1673 and 1673, two Test Acts

20. First Mililia Art, 13 Car. 2, Stat. I, c. 6  (1661); Second Militia Act. 14 Car. 2. 
c. 3 (1662).

21. 2 W. Churchill, A HisToar ok tiie Ehgljjii-Skeakjnc Peont-s 336 (I9J6).
22. Game Preservation Act, 22 Car. 2 , c. 25, 1 3 (1670).
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In 1685, die Catholic Duke of rork ascended to Ur; <!.rt»ie c. 
James II. Tlic :.ew King quieted the fear: of his subjects by proclaim­
ing his intention to maintain ch.-.sch and *'?.te as they were b; law 
established. Tlic people were also comforted t-y me fact that 'he h\*:rs 
to the throne were his Protestant daughters, Mary.and Anne, and 
his Protestant nephew, William of Grange, sradho.'der of tlic Dutch 
Republic and Mary’s husband. Because of the Yet Acts, James II 
inherited an entirely Protestant government.

At the same time a rebellion, led- by '.he Duke of Monmouth, 
broke out in the western counties. Tlic King successfully crushed the 
uprising, but in the process succeeded in doubling his standing army 
to 30,000 men, granting commissions to catholic officers, and bringing 
in recruits from Catholic Ireland. In addition he quartered his new 
army in private homes. These arbitrary actions were in direct viola­
tion of previous parliamentary proclamations.

James II then asked Parliament to repeal tl;e Test Acts and the 
Habeas Corpus Act, which Parliament refused to do. The King nlsG 
asked the representatives of the nation to abandon '.heir reliance on the 
militia, in favor of standing armies:

My Lords and Gentlemen,
After die storm (hat seemed to be coming upon us when we 

parted last, I tint glad to meet you all again in. so grcar Peace and 
Quietness. God Almighty be praised, by Ihosc Blessing that 
Rebellion was suppressed: But when we reflect, what an incon­
siderable Number of Men began it, and how long they carried lit) 
on without any Opposition, I hope cvcry-body will be convinced, 
that the Militia, which hath hitherto been so much depended on, 
is not sufficient for such Occasions; and that there is nothing but 
a good Force of well disciplined Troops in constant Pay, that can 
defend us from such, as, either at Home or Abroad, arc disposed 
to disturb us. . .Sl
John Drydcn, the poet, shared the King's altitude toward the

militia when he wrote these timeless words:
Tlic country rings around with loud alarms,
And raw in fields the rude militia swarms;
Mouths without.hands; maintained at vast expense,
In peace a charge, in war a weak defence;
Stout ones a month they march, a blustering band,
And ever, but in times of need, at hand.

23. Teat Act. 23 Car. 2, c. 2. (1073); Parliamentary T o l  Act, 30 Car. 2. Slat. 2. c.
1 (1678) (an exemption allowed the D u tc  o( York to retain bis scat in die House of 
Lords).

24. 9 l!.C .Joux . 756 (1635).
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This was the morn when, issuing on the guaru,
Drawn up in rank and file they stood prepared 
Of seeming arms to make a short essay,
Then hasten to be drunk, the business of the day.”
Parliament adjourned in 1686 without resolving any o( the basic 

issues. The King kept his army and pursued his policies through extra* 
parliamentary means.

To get rid of the Test Act, and to revive the royal prerogative at 
the same time, the King arranged a collusive lawsuit. A coachman in 
the service of a Roman Catholic officer brought suit under the Test Act 
to rccove. the statutory reward for discovering violators, and the officer 
pleaded a royal dispensation in defense. T le King’s judges in GuiUlcn 
v. Hales3* upS'cld the validity of the dispensation and gave judgment 
for die defendant. Lord Chief Justicc Herbert stated:

We are satisfied in our judgments before, and having the con­
currence of eleven out of twelve, we think we may very well de­
clare an opinion of the court to be, that the King may dispense 
in this ease: and the judges go upon these grounds;

1. That the kings of England arc sovereign princes.
2. That tlic laws of England arc the king’s laws.
3. That therefore 'tis an inseparable prerogative in the kings 

of England, to dispense with penal laws in particular cases and 
upon particular necessary reasons.

4. That of those reasons and those necessities the king him­
self is sole judge: And then, which is consequent upon all,

5. That this is not a trust invested in or granted to tlic king
by th** people, but (lie ancient remains of the sovereign power and
prerogs /c of the kings of England; which never yet has taken
from them, nor can bc.:T
Thus armed with the law, the King proceeded to dispense with 

statutes as he saw ut. He replaced Protestants and Catholics at high 
posts in government, particularly at important military garrisons. Tlic 
army was further enlarged and 13,000 men were stationed at Hounslow 
Heath, just outside London, in order to hold the city in subjection if 
necessary. How far James II planned to carry his religious and politi­
cal program is unknown, but In's powerful standing army made many 
Protestants fearful and uneasy about the future.

With tlic birth of a son, who would take precedence over the 
King’s Protestant daughters in the succession, fear led to revolution.

25. J. OmmcK, Ctmon and Jn iic rjm , in n i t  I’oenCAi. Wokc* o r  Joiin DuriitN 
641 (W . Christie ed. 1893).

26. Godden v. Hales, 89 line. Rep. 1050 (Iix. 1686), a  reported in, II Staii; 
Tsiai.j 66 (T. Howell comp. 1811).

27. Id. »l 1199.
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;o the Crown. When William landed with a largo i-otcn sum., ;!;c 
English army and government deserted James II who (led to France. 
Thus the Glorious Revolution of 1688 was accomplished. James II had 
believed that his enemies were paralyzed by the Anglican doctrine of 
nonrcsistnnce, but he had so alienated his subjects that he was deposed 
without being able to put up any resistance himself.

William and Mary were offered the Crown jointly after they 
accepted the Declaration of Rights on February 13, 1689. The 
Declaration was later enacted in the form of a statute, known as the 
Dill of Rights.The document is divided into two main parts: 1) a 
list of allegedly illegal actions of James II, and 2) j  declaration of the 
"ancient rights and liberties'* of the realm.

The sections of the first part of the statute that arc relevant to the
right to bear arms arc the allegations that James II

did endeavor to subvert and extirpate the Protestant Religion and
> ? Laws and Liberties of this Kingdom . . .

5. By raising and keeping a Standing army within this King­
dom in Time of Peace without Consent of Parliam ent and q uarter­
ing Soldiers contrary to Law.

6. By causing several good Subjects, being Protestants, to be 
disarm ed at the sam e Tim e when Papists were built arm ed and em­
ployed contrary to Law .:u

It should be pointed out tlmt the King did not disarm Protestants in 
any literal, sense; the reference is to his desire to abandon the militia 
in favor of a standing army and his replacement of Protestants by 
Catholics at important military posts.

The parallel sections of the declaration of rights part of the statute
arc:

5. T h a t the raising or keeping a Standing Arm y within the 
Kingdom in T im e of Peace unless it be with the C onsent of Par­
liam ent is against Law.

6. T hat the Subjects which are Protestants may have Arms 
for their Defence suitable to their Conditions, and as allowed by 
Law .10

Tlic purpose, and meaning of, the right to have arms recognized 
by these provisions is clear from their historical context. Protestant 
members of the militia might keep anil bear arms in accordance with

28. Ilill uf Ritihls, I W. i  M.. SCSI. 2, c. 2 (1689).
19. Id.
30. hi. Securing, ihe Peace in Scotland Act.
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their militia duties for the defense of the realm. The right v..is rccog. 
nfced as a restriction on any future monarch who might wish to emulate 
James .11 and abandon the militia system in favor of a standing arun 
.without the consent of Parliament. There was obviously 110 recognition 
of any personal right to bear arms on the part of subjects generally, 
since existing law forbade ownership of firearms by anyone except heirs 
of the nobility and prosperous landowners.

In summary, the English Bill of Rights represents the culmination 
of the centuries old problem of the relationship of sovereignty and 
armed force. The king could have an army, but only with the express 
consent of Parliament. Tlic king could not, however, dismantle and 
disarm the militia. There was no individual right to bear arms; the 
rights of subjects could be protected only by the political process anJ 
Uie fundamental laws of the land.

III. England and Ilcr Colonies
The revolutionary settlement that followed the accession of 

William and Mars' gave the English people permanent security. Eng­
land, however, had become the center of an Empire, and the relation­
ship between England and the outlying territories raised legal and 
political problems.

When William and Mary, and, later, Queen Anne, all died without 
heirs, the Grown passed to the distantly-related House of Hanover in 
Germany. Uprisings led by the son and grandson of James II were 
suppressed in 1715 and in 1745, and Parliament fell it necessary to 
deprive the people entirely of the right to bear arms in large parts of 
Scotland.31

Tlic history of the English colonics in America was closely inter­
twined with that of tho Mother Country. The New England colonies 
had been settled by Puritan refugees from the early Stuart kings. 
When Cfiomwcll and the Puritans came to power in England, thousands 
of royalists fled to the southern colonics, swelling their populations.

The foundation of government in the colonics was the charter 
granted by the king. An important feature of a charter was the provi­
sion securing for the inhabitants of the colony the rights of Englishmen. 
Fo'- example, the 1606 Charter of Virginia contains this passage:

Also we tin . . . D E C LA R E . . . that all and every the Per­
sons being our Subjects, which shall dwell and inhabit within every 
or any of the said several Colonies and Plantations, and every of 
their children, which shall happen to be bom within any o f the

31. t Geo. I. Slat. 2, c. 34 (1715).
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Limits and Precincts cf Cite said several Colonies and i-bntations, 
shall 1IAVE and enjoy all Liberties, Franchises, and Immunities, 
within any of our other Dominions, to all Intents and Purposes, as 
if they had been abiding and born, within this our Realm of 
Eng/aruf, or any other of our said Dominions.”
During the seventeenth century and the first half of the eighteenth 

century, the North American colonics were essentially self-governing 
republics following the political and legal model of England. In 
1720, RieJtard West, counsel lo the Board of Trade, gave this descrip­
tion of the state of law in the colonics:

The Common Law of England is the Common Law of the 
Plantations, and all statutes in affirmance of the Common Law, 
passed in England antecedent to die settlement of a colony, 
are in force in that colony, unless there is some private Act to (lie 
contrary; though no statutes, made since those settlements, arc 
there in force unless the colonies are particularly mentioned. Lc: 
an Englishman go wJtcre he will, he carries as much of law and 
liberty with him, as the nature of things will bear. 33
The legal relationship of Britain and tlic colonics became more 

lhan an academic problem alter the end of the Seven Years’ War in 
1763. That war, known in America as the French and Indian War, 
brought large British armies to colonies which had hitherto known no 
armed force but the colonial militia. The cost of the war was enor­
mous, and the British government decided that Ihe colonies should 
share it.

In his efforts to tax and govern the colonics,.George III acted in 
two capacities: as King, armed with the prerogatives of his office, 
and as the agent of the British Parliament which at thac time was 
under his personal control. The colonists acknowledged the authority 
of the King, but only in accordance with their charters and with the 
same restrictions that limited his power in Britain. Many of the 
colonists denied the authority of the British Parliament to regulate their 
intern: i affairs in any way.

Colonial resistance forced the British government to abandon the 
Stamp Tax, but Parliament prvtscd the Declaratory Act in 1766 entitled 
“An Act for the better securing the Dependency of his majesty’s do­
minions in A m erica  upon the Crown and parliament of G rea t B rita in ."

Whereas several of the Houses of Representatives in his Majesty's 
Colonies and Plantations in America , have of late, against Law,

32. Va. CitAjrn-Ji (1606), in 7 Ttic Fciu ju l and S tate Constitutions. Colo­
nial Chaati rs. and Otiiux Organic Laws o f ru e  S tatts . Tiaaitokiis, amu Cotonils 
3788 (F. Thorpe ed. 1909) (herein:i/icr eilcU as CoNsnivnoNsl.

33. I G. Cilalmcas, Opinions ok Eminent Lawycas on Vaajous Points of ).'• .^ n  Jujuspauoencu 19*1,195 (1814).
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claimed lo llscmsclvcs or to the General Assemblies of the same, 
the sole and exclusive Right of imposing Duties and Taxes upon 
his Majesty's Subjects in "the said Colonics and Plantations; and 
have, in pursuance of such Claim, passed certain Votes, Resolu­
tions and Orders, derogatory  to the Legislative Authority cf Par­
liament, and inconsistent with (he Dependency of the said Colonies 
and Plantations upon the Crown of C rcut Britain  be it declared 
. . . That the said Colonies and Plantations in A m erica  have been, 
are, and of Right ought to be, subordinate unto, and dependent 
upon, the Imperial Crow n and Parliament of Great B rita in ; and 
that the King's M ajesty, by and with the Advice and Consent of 
the Lords Spiritual and Tem poral, and Commons of G reat Britain  
in P’arliupient assembled, had, hath, and of Right ought to have, 
full Power and A uthority  to make Laws and Statutes of sufficient 
Force and Validity to bind the Colonies and People of A m erica . 
Subjects of the Crown of G reat Britain, in all Cases whatsoever.31

T h e  co lon ists  w ere free -b o rn  E ng lishm en  and  they w ere no t w illing to 
accep t in fe rio r s ta tu s . T h e y  cou ld  not adm it the au th o rity  o f  Crown 
and  P arliam en t to  bind them  "in  all eases w hatsoever." T hey  fell back 
on  the d o c trin e  o f  fu n d am en ta l law  as expressed in 1764 by Jam es  O tis: 

'T is hoped it will not be considered a* a new doctrine, that even 
the authority of the Parliam ent of G r at-Britain  is circumscribed 
by certain bounds, which if exceeded their acts bccuntc those of 
nicer po w er  w ithout righ t, and consequently void. Tlic judges of 
England have declared in favour of these sentiments, when they 
expressly declare; that ac ts  o f Parliam ent against natural et/n iiy  arc  
void. T hat acts against the  fundam en ta l principles o j the British  
constitu tion  are void . This doctrine is agreeable to the law of 
nature and nations, and to the divine dictates of natural and 
revealed religion.”

The concept of fundamental law was developed and grounded squarely
on the English legal tradition. In 1772, Samuel Adams wrote in
response to another writer in the Gazette:

Chrom us talks of M a g n a  Charlu  as though it were of no greater con­
sequence that an act of Parliam ent for the establishment of a cor­
poration of button-m akcrs. W hatever low ideas he may entertain 
of die G reat C harter  . . .  it is affirm 'd by Lord Coke, to be de­
claratory of the principal grounds of the fundamental laws and lib­
erties of England. “ It is called Cliarta L iberta tum  R egn i, the  
C harter o l th e  L iberties o f the  kingdom , upon great reason . . . 
because liheros juc it, it nu tkes  and  preserves the  people fre e ."  . . .
Rut if it be declaratory of (lie principal grounds of tlic fundam ental 
laws and liberties of England, it cannot be altered in any of its 
essential parts, without altering die constitution. . . . Vatcl tells 
us plainly and without hesitation, that “ the supreme legislative can-

34. Declaratory Act, 6 Ceo. 3, c. 12 (17CC).
33. J. Oris, T j i c  Rtctrrs o r  n ui British Colonies Asserted and Provcd 72-73 

(1764).
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not change (he constitution." . . .  If then according to Loi J  o .  ’:c,
M ag tin C harm  is dcdato ry  of the principal grounds of the //: ..!a- 
m en ia l laws and liberties of (lie people, and Vatu! is rigid in his 
opinion, that the suprem e legislative cannot change the constitu­
tion, I think it follows, w hether Lord Coke has expressly asserted 
it or not, that an act of parliam ent made against M agna C harta in 
violation of its essential parts, is void.™

This statement of fundamental law later influenced the intellec­
tual foundation of judicial review in Ihe United Slates.

In order to sustain his claim of full and unrestricted sovereignty, 
George III sent large standing armies to the colonics. America was 
outraged. Tlic colonists drew their arguments from Whig political 
theorists on both sides of the Atlantic who maintained that standing 
armies in time of peace were tools of oppression, and that the security 
of a free people was best preserved by a militia.

Tlic American colonists, who had always relied on their own 
militia, hated and feared standing armies even more than their English 
brethren. In quartering his redcoats in private homes, suspending 
charters and laws, and eventually imposing martial law, George III was 
doing in America what he could not do in England. The royal preroga­
tive had virtually ended in England with the Revolution of I 68S, but 
the King was reviving it in America.

The Fairfax County Resolutions, drawn up under the leadership 
of George Washington and passed on July 18, 1774, reflect the colonial 
attitude in the year prior to the outbreak of war. Of particular interest 
is the following paragraph:

R eso lved , T h a i it is our greatest wish and inclination, as well 
as interest, to continue our connection with, and dependence upon, 
the British  G overnm ent; but though we arc its.subjects, we will use 
every means which Heaven hath given us to prevent our becoming 
its slaves.”
In October of the same year, the First Continental Congress 

assembled and stated the position of the colonies in these resolutions:
R eso lved , . . .  1. T hat they arc cndlled to life, liberty, & 

property, and they have never ceded to any sovereign power w hat­
ever, a right to dispose of either w ithout their consent.

R esolved, . . .  2. T ha t our ancestors, who first settled these 
colonies, were at the time of their emigration from the mother 
country, entitled to all the rights, liberties, and immunities of free 
and natural-born subjects, within the realm of England.

36. S. Adams, CandiJut Lettm (1772), in 2 T n e  Whitings ot' Samuul Adams 
324-26 (H . Cushing ed. 1906).

37. Fairfa* Co. Resolutions, (1774) in A. E. D. Howard, T u t  Road Fkom 
Runnymedc: Macna Caata ano CoNsmvnoNAUSM in Amuaica 0 5  (196S).
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R e s o lv e d ,. . .3. That by such emigration they by no means 
forfeited, surrendered, or lost any of those rights, but that they 
were, and their deccndnnts now arc, entitled to the exercise and 
enjoyment of ail such of them, as their local and other circum- 
stances enable them to exercise and enjoy.

Reso lved , . . .  4. That the foundation of English liberty, 
and of all free government, is a right in the people to participate 
in their legislative council: and as the English colonists arc not 
represented, and from their local and other circumstances, cannot 
properly be represented in the British parliament, they are entitled 
to a free and exclusive power of legislation in their several pro­
vincial -legislatures, where their right of representation can alone be 
preserved, in all eases of taxation and internal polity, subject 
only to the negative of their sovereign, in such manner as has been 
heretofore used and accustomed. . . .”

After stating these general principles, the Congress listed specific rights 
that had been violated by George II I , including the following:

Reso lved , . . .  9. That the keeping a Standing army In 
these colonies, in times of peace, without the consent of the legis­
lature of that colony, in which such army is kept, is against law.Vj
Tho colonists were asserting, in effect, that the restrictions on royal 

power that had been won by Parliament in its long struggle against the 
Stuart kings were binding against the sovereign, in favor of the colonial 
legislates as well as Parliament. In order to make thsit claim good, 
the colonists were forced to take up arms.

IV. Popular Sovereignly and (he New Nation
America’s long war in defense of the rights of Englishmen began 

in 1775. Although many colonists still hoped for a reconciliation with 
the mother country, it was necessary to set up state governments in 
the interim. In Connecticut and Rhode Island, ail that was necessary 
was to strike the King’s name from the colonial charters, which con­
tinued to serve for many years as stale constitutions.

In other states, written constitutions were drawn up. They gen­
erally had these features: 1 ) an assertion that political power derives 
from the people; 2 ) provision for the organization of the government 
with a three-fold separation of powers; 3) a powerful legislature with 
authority to pass all laws not forbidden by the Constitution; and 4) a 
specific bill of rights restricting governmental power in the same way 
that the English Bill of Rights restricted the King. It is important to 
emphasize tlut the concept of enumerated powers had not yet been

38. I Jouknals oe oil! C o m in u n ta l Conou-ss l774-l789,'67-68 (Oci. H , 1774) 
(W. C. Ford ed. 1904-1907).

39. IJ. at 70.
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developed, and lhat *iglits oo'c.-. .dtcciv:-] . .  .
the nature of restrictions on power, not as individe... .'jvi*de.::i.4,>

The Declaration of Independence substituted the sovereignty of 
the people for that of the King, and appealed to the “Laws of Nature 
and of Nature's God," but it did not proclaim a social or legal revolu­
tion. It listed the colonists’ grievances, including the presence of stand­
ing armies, subordination of civil to military power, use of foreign mer­
cenary soldiers, quartering of troops, and the use of the royal preroga­
tive to suspend laws and charters. All of these legal actions re_idled 
from reliance on standing armies in place of (he militia.•I

Although America repudiated the British King, it did not repu­
diate British law. The Constitution of Maryland, for example, declared:

That (he inhabitants of Maryland arc entitled to the common
law of England, and die trial by jury according to the course of
that law, and to die benefit of such of die English statutes as ex­
isted on the fourth day of July, seventeen hundred and seventy six, 
and which, by experience, have been found applicable to their local 
and other circumstances, and have been introduced, used aud 
practiced by the courts of law or equity, . .

The War for Independence was fought by fourteen different mili­
tary organization—the Continental Army under Washington, and the 
thirteen colonial militias. The debate over the relative merits of stand­
ing armies and the militia continued even during the fighting. A
defender of standing armies, Washington wrote to the Continental Con­
gress in September of 1776 as follows:

To place any dependence upon Miiida, is, assuredly, resting 
upon a broken staff. Men just dragged from the tender Scenes of 
domcsdck life; unaccustomed to the din of. Arms; totally unac-

40. l-'or example, ihe Vircinia bill of Rights, adopted Jcne 12, 1776, declared; 
“That a well-regulated militia, composed of (he bod/ of the people, trained to arm*, ii
the: proper, natural, and safe defence of a free Stale; that standing armies, in lime of
peace, should be avoided, as dangerous to liberty; and that in all cases the military
should be under strict subordination to, and governed by die civil power." Va. Const.,
bill of Rights..! 13 (1776) in 7 Constii in  ions 3814.

. The comparable provision in Massachusetts was as follows; ‘T h e  people have a 
right to keep and to bear arms for the common defence. And as. in time of peace, armies 
are dangerous to liberty, they ought not to be maintained without die consent of the 
legislature; and the military power shall always be held ill an exact subordination to the 
civil authority, and be governed by it." Mass. Const.1 Declaration of Rights, art. 17 
(17X'J) in 3 CONsrnt/noNS ISV2. (Considered in its contest, the meaning o f the “right 
to keep and bear arms” is clear. Tlic words “for the common defence" makes ii obvious 
tbat a collective right is intended. The people of Massachusetts did not want to risk a 
second british occupation.)

41. Mo. Const., Declaration of Rights, art. 3 (1831), in 3 Constitutions 1713.
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quaintcd wiili every kind of military skill, which being followed by 
a want of confidence in themselves, when opposed to Troops rcgu- 
laxly train'd, disciplined, and appointed, superior in knowledge and 
superior in Arms, makes them timid, and ready to fly from their 
.own shadows. . . .

The Jealousies of a standing Army, and the Evils to be appre­
hended from one, arc remote; and, in my judgment, situated and 
circumstanced as we arc, not at all to be dreaded; but the conse­
quence of wanting one, according to my Ideas, formed from the 
present view of things, is certain, and inevitable Ruin; for if I was 
called upon to declare upon Oath, whether the Militia have been 
most serviceable or hurtful upon the whole; I should subscribe to 
the latter/ 1

To maintain the supremacy of civil power over that of the military 
Article II of the Articles of Confederation provided that each state 
would retain “its sovereignty, freedom, and independence.”43 A pro­
vision that “every state shall always keep up a well regulated and dis­
ciplined militia, sufficiently armed and accoutred"* was included in 
Article VI.44 In contrast, the military powers of the United Stales 
rested in Congress were strictly limited; Congress could not maintain 
standing armies without the consent of nine of the thirteen states.

The government of the United States under the Articles of Con­
federation was weak. Experience was to show that it needed to be 
strengthened in its military powers.

V. Forging a More Perfect Union
■When the -War for Independence ended, Use government of the 

Confederation was faced with one gigantic, insoluble problem—money. 
As troublesome as foreign and domestic bondholders were, there was 
one stronger pressure group that simply co jld not be ignored; tlic 
former soldiers who had been promised back pay and large pensions. 
Organized under the name of the Society of Cincinnati, these veterans 
were viewed v̂ith suspicion by many Americans, who nurtured fears 
of standing annics.

Tlic danger to civil authority from the military v/as not entirely 
imaginary. In tlic summer of 1783 there was a direct attempt to coerce 
the Confederation into paying what had been promised to the army. 
Originally intended as a peaceful protest march on the capitol in Phila­
delphia, the ex-soldiers were soon “mediating more; violent measures,"

42. Letter from George Washington to tlic President of Congress, Sept. 24, 1776, 
in 6 The W nm N cs op Gcoact* Washington 110,112 (J. Fitzpatrick ed. 19)1-19-14).

4). See generally M. Jcwsun. Ttte New Nation: A Iltsro jir ot< tjiu Unitld States During tjic Conixduration, 178l-l789 (1950).
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Including "seizure of the members of Congress."*s .1 . Ci.ij.
idjourncd and fled lo Trenton, New Jersey. Tlic soldiers cveM tr.iiiy 
pve up, and the officers who led them escaped.

Following the abortive demonstrations in Philadelphia in the sum­
mer of 1783, Madison and other leaders felt the need lo reorder the 
nation’s military structure.

The other important military event that precipitated demands for 
i stronger national government was Shays’ "cbcllion in Massachusetts 
in 1786. Oppressed by debt, fanners in the western part of the state 
seized military posts and supplies and defied the state government. 
Although the insurrection was suppressed fairly easily and Shays him­
self pardoned, exaggerated reports of the uprising circulated among the 
states, and conservatives were aghast. Madison, in writing the intro­
duction to his notes on the Federal Convention, lists Shays’ Rebellion 
as one of the “ripening incidents” that led to the Convention.<s

Thomas Jefferson, in contrast, was not alarmed by the apparent 
dangers of anarchy, and he criticized the clamor of the Federalists-. Just 
after receiving a copy of the proposed Constitution, he wrote from 
Paris:

. . . We have had 13 states independent 11 years. There has 
been one rebellion. That comes to one rebellion in a century & 
a half for each state. What country before ever existed a century 
& a half wiihuut rebellion? & what country can preserve its liber­
ties if their rulers arc um warned from time to time that (heir people 
preserve the spirit of resistance? Let them take- arms. The 
remedy is set them right as to facts, pardon Sc pacify (hum.
What signify a few lives lost in a century or two? 'Ihe tree of 
liberty must be refreshed from time to time with the blood of 
patriots & tyrants. It is natural manure. Our Convention has been 
too much impressed by the insurrection of Massachusetts: and in 
the spur of the moment they are setting up a kite to keep the hen- 
yard in order.4*
Whatever the merits of Jefferson’s beliefs, they were not shared 

by the majority of the Convention, which wished to prevent insurrec­
tions by strengthening the military powers of the genera! government.

44. Debates of ihe Congress of the Confederation (June 2. 1783), in J T ite  
Deiates in the Several State Conventions on the Adoption op tiif. Fedcjul 
Constitution 93 (J. Elliot ed. 1836-1845) (hcteinafier cited as Statu DcmaitsI.

45. Dkaitino tu b  Fcomal CoN srm m oN : A  R earrangem ent op Madison's 
Notes Giving CoN srctn ive  Developments op Provisions in nir. C onsttiutkin op 
the  United S tates 10 (A . Prescoil ed. 1941) (hereinafter ciled at Madison Rear- 
tANcrui.

46. Letter from Thomas Jefferson !o William Slephen Smith, Nov. 13, J737, in 4 
D ie  Works op Thomas J efferson 362 (P. Ford ed. 1892*1899).
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The new miliary powers of Congress were listed in Article I, Section 
8 of the proposed constitution, and include the following authority:

. T o  raise and support Armies, but no Appropriation of Money 
to thai Use shall be for a longer Term  than two years;

T o  provide and m aintain a Navy;
T o  make Rules for the Governm ent and Regulation of the 

land and naval Forces;
T o  provide for calling forth the M ilitia to execute the Laws 

of the Union, suppress Insurrections and repel Invasions;
T o provide for organizing, arming, and disciplining, the 

M ilitia, nnd for goVcrning such Part of them  as may be employed 
in the Service of the United States, reserving to the States respec­
tively. the A ppointm ent of the Officers, and the Authority of train­
ing the M ilitia according to the discipline prescribed by Congress;

The spirited debate over these provisions in the Federal Convention 
reflects the purposes and fears of (he framers of the Constitution.

There was universal distrust of standing armies. For example, in 
June of !7K7, Madison stated:

. . .  A standing military force, with an overgrown Executive will 
not long be safe com panions to liberty. The means of defence agst. 
foreign danger, have been always the instruments of tyranny at 
home. Am ong the Rom ans it was a standing maxim to excite a 
war, whenever a revolt was apprehended. Throughout all Europe, 
the arm ies kept up under the pretext of defending, have enslaved 
the people. It is perhaps questionable, whether the best concerted 
system of absolute power in Europe ed. maintain itself, in a situa­
tion, where no alarms of external danger c. tame the people to (he 
domestic yoke. The insular situation or G . Britain was the princi­
pal cause of her being an exception to the general fate of Europe.
It has rendered less defence necessary, and admitted a kind of de­
fence weh. c. not be used for the purpose of oppression.47

The defense “which could not be used for the purpose of oppression" 
was the militia, which was still revered on both sides of the Atlantic, 
even with its shortcomings.

Yet. despite the preference for Ihe militia, it was generally 
agreed that Congress must have authority to raise and support standing 
armies in order lo protect frontier settlements, the national government, 
and the nation when threatened by foreign powers. However, a few 
members were still fearful. Is!hriilgc> Gerry and Luther Martin, both 
of whom later opposed the Constitution, moved that a definite limit— 
two or three tlious't.ad men—be placed on the size of the national 
standing army. Voting by stales, as always, the Convention unani-

47. t 'm e  Rncoaos ok Tilt FeutiuiL Convention op 1787, at 46J (M. Farraml ed. 
1911).
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mously rcjccicti the motion. Tlic judu..:et.. J...wrc:z and t/.e two
year appropriation limitation were thought to Lc sufficient safeguards.'4

The proper extent of federal authority over (lie militia was mueh 
.more heatedly debated. The subject was introduced by George 
Mason, author of the Virginia Bill of Rights, who later opposed the 
Constitution, but who now maintained that uniformity of organization, 
training and weaponry was essential to make the state militias effec­
tive. His hope was that die need for a standing army would lie mini­
mized; perhaps only a few garrisons would be required. Mason’s 
opinions were shared by Madison, who gave this analysis:

The primary object is to secure an effectual discipline of the Militia. This will no more be done if left to the states separately than the requisitions have been hitherto paid by them. The states neglect (heir militia now, and the more they arc consolidated into one nadon, the less each will rely on its own interior provisions fur its safety, and the less prepare its militia for that purpose; in like manner as the iniiitia of a state would have been still tore nc- gleet"- Jian it has been, if each cuuuty had been independently charg-d with the care of its militia. Tlic discipline of (he militia is evidently a national concern, and ought lo be provided for in the 
national Constitudon.4*
Despite such explanations, there . r *  vrill opponents to the militia 

clauses. Gerry, for example, declared:
This power in the United States, as explained, is making (lie stales drill sergeants. He had as lief-let the citizens of Massa­chusetts be disarm *] as to take the command front the states and subject them tr- tin general legislature. It would be regarded as 

•1 system of d«:. 1"
Later, as the Conve.u.-n moved toward resolution of the issue, Gerry 
marshalled his final .•rgui wits. One can sense his feeling of outrage, 
as he solemnly wamey of the dangers of centralized military power 
“Let us at once destroy the state governments, have an executive for 
life or hereditary, and a proper Senate; and then there would be some 
consistency in giving full powers lo the general government. . . ."#i 
But as the states are not to b e  abolished, he wondered at the attempts 
that were made to give powers inconsistent with their existence. He 
warned the Convention against pushing the experiment too far. Some 
people will support a plan of vigorous government at every risk. 
Others, of a more democratic cast, will oppose it with equal determina­
tion; and a civil war may be produced by the conflict.

4If. Madron Rzauanozd 513-26.49. Id. at 522.50. Id. 1(521.51. Id. at 523-24.
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Madison rose immediately and answered Gerry in these words:
As the greatest danger is that of disunion of the states, it is necessary to guard against it by sufficient powers to the common government; and as tlic greatest danger to liberty is from large standing armies, it is best to prevent them by an effectual provision •for a good militia.12

Tlic last discussion of the militia clauses look place on September 
14, 1737, just before the Convention finished its work. Mason moved 
to add a preface to the clause that allowed federal regulation of the 
militia, in order lo define its purpose. His proposed addition was "that 
the liberties of the people may be better secured against the danger 
of standing armies in time of peace.” The motion was opposed as 
"setting a dishonourable mark of distinction on the military class of citi­
zens,” and was rejected.”

Thus ended the Convention's debate over the relative merits and 
difficulties of standing armies and the militia. The debate was soon 
to be revived, however, as the new nation prepared to consider the 
propusod new form of government.

VI. The Ratification Controversy anti the Bill of Rights
Tlic new Constitution was signed on September 17, 1787 and the 

contest over its ratification soon began. Tlic controversy was carried 
on mainly through the printed media. It was an unequal contest 
because the proponents of the new government, who now called them­
selves Federalists, controlled most of the newspapers. The Anti- 
federalists resorted mainly to pamphlets and handbills.

Because the Antifcdcralist effort was decentralized and* local in 
nature, it is difficult to generalize about the arguments used against the 
Constitution. Tlic unifying theme, to the extent there was one, was 
that the new" government would overreach its powers, destroy the states, 
deprive the people of their liberty, and create an aristrocratic or mon­
archical tyranny. In finding evidence of such dangers, the Anti- 
federalists often made inconsistent interpretations of what the Constitu­
tion provided. In the ease of the militia powers, for example, it was 
said that Congress would disarm the militia in order to remove opposi­
tion to its standing army; at the same time i was argued that Congress 
would ruthlessly discipline the militia and convert it into a tool of 
oppression.

52. Id. i t  52<.
53. U. at 525.
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Bearing in mind tiic inconsistency of __ I . . - :.........^ .* . '. .1.
some of the pamphlets and articles will be examined i.: ccd-r to si : : :  
how die fears of military power existed. One of die most scurrilous 
cridcs of the Constitution was “Philadelphicnsis.” His identity is uncer­
tain, but he is believed to have been Benjamin Workman, a radical 
Irishman and a tutor at the University of Pennsylvania. His comments 
include the following:

Who can deny but the president general will be a king to all intents and purposes, and one of the most dangerous kinds tuo; s king elected to command a standing army? Thus our laws are to be administered by this tyrant’, for the whole, or at least the most important part of the executive department is put in his hands.
The thoughts of a military officer possessing such powers, as the proposed constituu'on vests in the president general, are suffi­cient to excite in the mind of a freeman the most alarming appre­hensions; and ought to rouse him to oppose it at all events. Every freeman of America ought to hold up this idea to himself, that he 

has no superior but Cod and the laws. But this tyrant will be so much his superior, that he can at any time he thinks proper, order him out in the miiida to exercise, and to march when and where he pleases. His officers can wantonly inflict the most disgraceful punishment on a peaceable citizen, under pretense of disobedience, or the smallest neglect of militia duty.44
Another anonymous writer, Brutus, appealed, to history as proof 

that standing armies in peacetime lead to -tyranny:
Tlic same army, that in Britain, vindicated the liberties of that people from die encroachments and despotism of a tyrant king, assisted Cromwell, their General, in wresting from the people that liberty they had so dearly earned. . . .
I firmly believe, n< country in the world had ever a more patriot*?: army, than the one which so ably served this country in the late war. But had die General who commanded them been possessed of the spirit of a Julius Caesar or a Cromwell, the liber­ties of tliis country . . . [might have] in all probability terminated with the "War. 4 1

Still another unknown, styling himself “A Democratic Federalist," 
asserted that the Revolution had proved the superiority of the militia 
over standing armies:

Had we a standing army when the British invaded our peace­ful shares'/ Was it a standing army that gained the battles of Lexington and Bunker Hill, and took the ill-fated Burgoync? Is not a well-regulated militia sufficient for every purpose of internal defense? And which ot you, my fellow citizens, is afraid of any
54. ThitadelphicnsiV Letter, Independent Gazetteer (I'hila.), Feb. 7, 173S.
55. 'Brutus' Letter, N. Y. Journal, Jan. 24, 17SS.
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invasion -from foreign powers that our brave militia would not be 
able immediately to repel?1*

Some writers, such as “Centind,” feared that national control over 
the militia would transform that bulwark of democracy into a tool of 
oppression:

This section will subject the citizens of these states to the must 
arbitrary military discipline: even death may he inflicted on the 
disobedient; in the character of militia, you may be dragged from 
your families and homes to any part of the continent and for any 
length of time, at the discretion of the future Congress; and as 
militia you may be" m ade the unwilling instrum ents of oppression, 
under the direction of governm ent; there is no exemption u|>nn 
account of conscientious scruples of bearing arm ;, 110 equivalent to 
be received in lieu of personal services. The militia of Penn­
sylvania may be m arched to Georgia or New Hampshire, however 
incompatible with their interests or consciences; in short, (hey may 
be made as mere machines as Prussian soldiers.41

Other Antifcderalist propagandists believed that the true motive 
for assertion of national control over the militia was not to use it, but 
to destroy it, and thus eliminate any opposition to the new standing 
army. The Bostonian who used the pseudonym "John Dc Witt” asked 
these questions about the militia clauses;

Let us inquire why they have assumed t lis great power. Was 
it lo strengthen tlic pow er which is now lodg.-d in your hands, and 
relying upon you and y o u  so le ly  for aid and support to the civil 
power in the cxccu’.ion of all the laws of the new Congress? Is 
this probable? Docs the complexion of this new plan countenance 
such a supposition? When they unpreccdcntly claim the power of 
raising ami supporting armies, do they tell you for what purpt .es 
they arc to be raised? I low they arc to be employed? How many 
they are to consist of, and where stationed? Is this |xnvcr fettered 
with any one of those restrictions, which will show they depend 
upon the miiiliu, anti not upon this infernal engine of oppression 
to execute their civil laws? The nature of the dem and in itself con­
tradicts such a supposition, anil forces you to believe that it is for 
none of tficsc causes— but rather for the purpose of consolidating 
and finally destroying your strength, as your respective govern­
ments are lo he destroyed. They well know the impolicy of put­
ting or keeping arms in the hands of a nervous people, at a distance 
from the seat of a governm ent, upon whom they mean to exercise 
Ihe powers granted in that governm ent. . . .

It is asserted b> . .t m ost respectable writers upon govern­
ment, (Itat a well regulated ndlitia, composed of the yeomanry of 
the country, have ever been jnsidored as the bulwark of a free 
people. Tyrants have never placed any confidence on a militia 
composed of freemen.4*

56. *A Democratic Federalist* Letter, Pa. Packet (Phila.), O c t  2}. 1787.
57. 'Cenlinel* Letter, Independent Gazetteer (Pliila.), Nov. 8 . 1787.
58. 'John De Witt* letter, Am. lierald (Boston), De. 3, 1787.
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j Anoiijii'.ous pamphlctc.:* ai.d ;>.c, ... .
• persons concerned about standing armies . .
Henry Lee, in a letter that was widely circulated in vir0.'::\., *... :.... 
the contradictory arguments that tlic militia would be abandoned i.i 
favor of a standing army, and that the militia would be strengthened 
and forged into an instrument of tyranny. He foresaw that a small pro­
portion of the total militia would be made into a select unit, much 
like a standing army, while the rest of the militia would lie disarmed:

Should one fifth, or one eighth part of (lie men capable of 
bearing arms, be made a select militia, ns has been proposed, and 
those the young and ardent part of. the community, possessed of 
but little or no property, and all the others put u|kui a plan (hat 
will render them of no importance, the former will answer all (lie 
purposes of any army, while the latter will be defenceless.11'
A necessary premise underlying Amifedcralist attack on the militia 

clauses of the Constitution was that these clauses operated to place 
exclusive jurisdiction over the militia in the hands of the general gov­
ernment. Though the Federalists denied this premise, it was affirmed 
even by Luther Martin and EJbridgc Gerry, who had been members 
of the Federal Convention, but who now opposed the Constitution. 
Martin is particularly interesting because he advanced all of the contra­
dictory arguments used by the antifederalists. Speaking on November 
29,17S7 to the Maryland legislature, ltc said:

. . . Engines of power arc supplied by the standing Army— 
unlimited as to number or its duration, in addition to this Govern­
ment lias (lie entire Command of the Militia, and may call the 
whole Militia of any State into Action, a power, which it was vainly 
urged ought never to exceed a certain proportion. By organizing 
the Militia Congress have taken the whole power from the State 
Governments; and by neglecting to do it and cncrcasing the Stand­
ing Army, their power will increase by those very means that will 
be adopted and urged as an ease to the People/ '0

Martin later invoked the opposite approach, that the niilita would be 
subject to ruthless discipline and martial law, and would be marched 
to the ends of the continent in the service of tyranny. In a letter published 
on January IS, 1788, Martin wrote that the new system for governing 
the militia was “giving the states the last coup de grace by taking from 
them the only means of self preservation.”"1

Elbridgc Gerry, like many of the pamphleteers, viewed central­
ized military power as inseparable from monarchy:

59. K. II. Lee, OlUEEVATIONJ tEAUINC TO A 1:AII« EXAMI.NAOON OF Tilt SVSTt.M OF 
Govcxnmcnt Pnorosrn nv n ic  Latz Convention 24-25 (1787).

60. 3 The Rccuads of m e  Fcdexal Convention of 1787, at 157 (M. FarranJ eU. 
1911).

61. Manin, luster, Md. Journal, Jan. IS, 1788.


