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constitutional clauses relating to arms from the thirty-seven

states which have such constitutional language are as follows:
CAlabama/ That every citizen has a right to bear arms
in defenseoF~himself and the state. ALA. CONST, art I, 826.
Alaska: A well-regulated militia being necessary to
the security of a free state, the right of the people to keep and
bear arms shall not be infringed. ALASKA CONST, art. 1, 8§ 19.

CArizonaj) The right of the individual citizen to bear

arms in defense of himself or the State shall not be impaired,
but nothing in this section shall be construed as authorizing

individuals or corporations to organize, maintain, or employ an
armed body of men. ARIZ. CONST, art. 11, § 26.

Arkansas: The citizens of this State shall have the
right to keep and bear arms for their common defense. ARK.
CONST, art. Il, 8§ 5.

Colorado: The right of no person to keep and bear arms
in defense of his home person and property, or in aid of the
civil power when thereto legally summoned, shall be called in
guestion; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons. COLO. CONST,
art. 11, § 13. ’

Connecticut: Every citizen has a right to bear arms in
defense of himself and the state. CONN. CONST, art. I, § 15.

Florida: The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. FLA. CONST, art. 1, § 8.

Georgia: The right of the people to keep and bear
arms, shall not be infringed, but the General Assembly shall have
power to prescribe the manner in which arms may be borne. GA.
CONST, art I, § 1.

Hawaii: A well regulated militia“being necessary to
the security of a free stated the right ~o'f the people to keep and
bear arms shall not be infringed. HAWAIlI CONST, art I, 8§ 15.

Idaho: The people have the right: to keep and bear
arms, which right shall not be abridged; but this provision shall

not prevent the passage of laws to govern the carrying of weapons
concealed on the person nor prevent passage of legislation
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providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage of legislation
providing penalties for the possession of firearmO by a convicted
felon, nor prevent the passage of any legislation punishing the

use of a firearm. No law shall impose licensure, registration or
special taxation on the ownership or possession of firearms,
except those actually used in the commission of a felony. IDAHO
CONST, art. I, § 11.

Illinois: Subject only to the police power, the right
of the individual citizen to keep and bear arms shell not be
infringed. ILL. CONST, art. 1, § 22.

-------------- Indiana: The people shall have a right to bear arms,
for the defense of tfiemselves and the State. IND. CONSTA art 1,
§ 3-2.

Kansas: The people have the right to bear arms for
their defense and security; but standing armies, in time of
peace, are dangerous to Iliberty, and shall not be tolerated, and
the military shall be in strict subordination to the civil power.
KAN. CONST., Bill of Rights, § 4.

Kentucky: All men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which may be
reckoned: ...The right to bear arms in defense of themselves and

of the State, subject to the power of the General Assembly to
enact laws to prevent persons from carrying concealed weapons.
KY. CONST. § 1.

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent
the passage of laws to prohibit the carrying of weapons concealed
on the person. LA. CONST, art. I, § 4.

Ma.ne: Every citizen has the right to keep and bear
arms for the common defense; and this right shall never be
guestioned. ME. CONST, artl, § 16.

M assachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace,
armies are dangerous to liberty, they ought not to be maintained
without the consent of tne legislature; and the military power
shall always be held in an exact subordination to the civil
authority, and be governed by it. MASS. CONST, pt. 1, art. 17.

Michigan: Every person has a rign" to keep and bear
arms for the defense of himself and the state. MICH. CONST,

art |, § 6.
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Mississippi: Theright of every <citizen tokeep and
bear arms in defenseof his home, person, or property, or in aid
of the civil power where thereto legally summoned, shall not be
called question, but the legislature may regulate or forbid
carrying concealed weapons. MI1SS. CONST, art. 1II, 8§ 12.

Missouri: That the right of every citizen to keep and
bear arms in defenseof his home, person and property, or when
law fully summoned in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. MO. CO’/ST. art I, § 23.

Montana: The. ight of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held to
permit the carrying of concealed weapons. MONT. CONST, art IIl, 8§
12.

New Mexico: No law shall abridge the right of the

citizen to keep and bear arms for security and defense, for
law ful hunting and recreation use and for other lawful purposes,

but nothing herein shall be held to permit the carrying of
concealed weapons. N.M. CONST, art. 1Il, 8§ 6.

North Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed; and, as
standing armies in time of peace are dangerous to liberty, they
shall not be maintained, and the military shall be kept under
strict subordination to, and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed
weapons, or prevent the General Assembly from enacting penal
statutes against that practice. N.C. CONST, art. I, 8§ 30.

Ohio: The people have the right to beararms for their
defense and security; but standing armies, in timeof peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be in strict subordination to the civil power. OHIO CONST,
art |, 8§ A.

Oklahor a: The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons. OKLA.

CONST, art. 11, § 26.
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the State, but the Miilitary
shall be kept in strict subordination to the civil power. OR.
CONST, art. I, 8 27.

Pennsylvania: The right of the <citizens to bear arms
in defence of themselves and the State shall not be questioned.
PA. CONST, art. I, 8§ 22.

South Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed. As, in
times of peace, armies are dangerous to Iliberty, they shall not
be maintained without the consent of the General Assembly. The
military power of the State shall always be held in subordination
to the civil authority and be governed oy it. No soldier shall

in time of peace be quartered in any house without the consent of
the owner not in time of war but in the manner prescribed by law.
S.C. CONST, art 1, § 20.

South Dakota: The right of the citizens to bear arms
in defense of themselves and the state shall not be denied. S.D.
CONST, art. VI, § 24.

Tennessee: That the citizens of this State have a
right to keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime. TENN. CONST, art. 1, 8§ 26.

Texas: Every citizen shall have the right to keep and
bear arms in the' lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate t'.e wearing of
arms, with a view to prevent crime. TEX. CONST, art. |, § 23.

Utah: The people have the right to bear arms for their
security and defense, but the Legislature may regulate the
exercise of this right by law. UTAH CONST, art. 1, 8 6.

Vermont: That the people have a right to bear arms for
the defence of themselves ai:d the State-and as standing armies m
time of peace are dangerous to Iliberty, they ought not to be kept
up; and that the military should b kept under strict
subordination to and governed by the civil power. VT. CONST, ch.
1, art. 16.

Virginia: That a well regulated militia, composed of
the body of the people, trained to arms, is the proper, natural,

and safe defense of a free state, therefore, the right of the
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people to keep and bear arras shall not be infringed; that
standing armies, in time of peace, should be avoided as dangerous
to liberty; and that all cases the military should be under
strict subordination to, and governed by, the civil power. VA.
CONST, art. I, & 13.

W ashington: The right of the individual citizen to
bear arms in defense of himself, or the state, shall not be
impaired, but nothing in this section shall be construed as
authorizing individuals or corporations to organize, maintain,
employ an armed body of men. WASH. CONST, art. I, 8§ 24,

Wyoming: The right of citizens to bear arms in defense
of themselves and of the state shall not be denied. WYO. CONST,
art |, 8§ 24.

In addition, thirteen states do not have express

constitutional provisions related to the right to keep and
arms.

I would be happy to discuss this matter with you
more detail.

Norman C. Gorsuch
Attorney General

NCGrml
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The Honorobla Vic Fischer . * IAdm /nf o
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'Juneau, Alaska 99311" '
Rai S.J.R. 39

Daar Senator Fischer:

You hava asked for the Department of Law'a comments

upon the current language of S.J*?.. 39, a resolution proposing
an acandncnt to A rticle |, sec* 19 of the state constitution,
relating to a <citizen's right to keep and bear arms¥* An |
understand it, S.J.R. 39, as amended on .the Sonata floor
yesterday, provides that art. |1, sec. * 19 of tha Alaska
Constitution will be amandsd to reads

SECTION 19. RIGHT TO X2EP AND REAR ARMS. Thn

[A- WELL-REGULATED MILITIA BEING NECESSARY TO THE
3ECURITY OF A FREE STATE, THE) right of each
citizen of the 3tate [THE PEOPLE] to keep and

Sear arms for law ful dafenen of naif, family,
« orooartv, ana LI[.S 'state and tor lawful huntmc,
recrsauron. and other law ful oumoe.m. shall not:

ba infringed bv a ntata or oy a oorough or city
of the state.’

7 - * ® e e

We are concerned’ that tho e« language presently
contained in S.J.R 39 might allow later constitutional
challenge to some existing state statutes. Prasant law, for
example, prohibits a convicted fa?on from poaseasing a
concaalable firaam, prohibits possession of <certain voipana
such 33 bombs, hand grenades, silencers, and sawed-off shat
guns, prohibits posacasion of a firaara whila intoxicatad, or
the discharge of a firoara from, on, or across a highway, tha
carrying of a ccncealad weapon, poa3aaaion of a luadad firearm
cn licensed premises, or possession of a firaam by a minor
without parantal consent. (See. AS 11.51.200-.220.)

TUR-E gwm B« R e Ty Ay m L v

function by <carefully regulating tha possession of 4d4ap«cially
dangarcua weapons cr weapons-carried in. an especially dangerous
manner or place. If the legislature does- not intend to rondar
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allow reasonable -regulation by 'lav ;3hould .-be made <claar. Tha
possibility that thp language procosed in S.J.R. 39 could b.?
interpreted aa invalidating scna portions of Alaska's present
eCriminal coda is a’ real ona.* See,, for example,. State V.
Xamlar, 614. ?2.2d 94 (Ore. 1930), and Stats' v. Dolcrado.’632
>.2¢ 0i0 (Cra. 1934). * o . “ r'
of tha phraaa accept that., tha inanner of keeping and baarir.g
arms may be regulated by lav." This suggested language is
based wupon similar provisions in the. constitutions of several
Other states, including Florida (art. I, sac. 8) , Georgia (art.
|, sec. 1), and Utah (art. |, 3ec, 6). Tha addition cf this
clause wvculd make it clear that, although a citizen's basic
right to keep and bear arms nay not ba infringed-, rsasonabis
and appropriate regulation of the runner in which arm3 ara kept
or borne (i.e. , pose-essicn by felons, by minors, in a bar,
while intoxicated, etc.) is not an infringement en an
individual's constitutional right. Jlr. Rupe Andraws, Alaska
Field Representative for th a N ational Rifle A ssociation, ha3
indicated that hi3 organisation would not object to tha
inclusion of this additional language in S.J.R. 39. | also
suggest that you consider retaining the Jlanguage in the prasoni:
constitutional provision "the poopla,* rather than change it to
“aach <citizen of the stats." Stats constitutional provisions
have traditionally recognized tha equal right3 of all rnaidonts
of the state, ragardlasa of tha resident's national origin.

A carafullyv drafted amendment would minimize the
possibility that, should tha proposed constitutional amendment
ha adopted-, -*a criminal defendant Would later ba able to argua
that a criminal weapons misconduct statute i3 Unconstitutional
bccausi it wviolates his right to kasp and bear arms wunder art.

I, sec. 19 of tha 3tate ccnatitution.

Sincerely,

Harold H. 3rcvn
Attorney General

EK3 sGAR jgb-13 s
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JUNEAU. ALASKA 99811

OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 465-3600

May 8, 1986

The Honorable M. Mike Miller
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Dear Representative M iller:

You have asked this office to comment upon the effect

of "legislative intent"language currently contained in a

resolution now under consideration by the House Judiciary
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
would place a proposed constitutional amendment before the
voters at the next general election. The resolution contains
an amendmentto art. |, sec. 19 of the state constitution,
relating to a <citizen's right to keep and bear arms. The

stated purpose of the oroposed amendment is to establish that
the right to keep and bear arms under the state constitution s
an individual right, rather than a collective one.

The proposed constitutional amendment now states that
a citizen's right to keep and bear arms "shall not be infringed
by the stateor by a borough or city of the state." During
consideration of CS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the

phrase "except that the manner of keeping and bearing arms may
be regulated by law." This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent." Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu-
tional amendment "should not be construed to preclude the
regulation of the manner in which arms may be borne, carried,
or used."

We are concerned that the language presently
contained in CS SJR 39 (Jud) am might allow later constitu-
tional challenge to some existing state statutes. Present law,
for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the

carrying of a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession of a firearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or
place. If the legislature does not intend that the proposed
amendment of art. I, sec. 19 wouldrender these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example) , then the
legislature®s intent to continue to allow reasonable regulation
by law should be made clear.

It may be that the Senate, 1iIn rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that 1itwas not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by Jlaw 1is allowed, as this point is 1included in
their "legislative intent” language. As a general rule,
however, a measure will beenforced according to the plain
meaning of the language on its face. 2A C. Sands, Sutherland
Statutory Construction 845.02 at 4 (4th ed. 1984); Wilson v.
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983). It
is a "fundamental principle of statutory interpretation
that a statute means what 1its language reasonably conveys to
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Central Health Planning v.
Commissioner, Dept, of Administration, 628 P.2d 551, 553
(Alaska 1981). 1/

While the courts in Alaska may consider a measure-s
legislative history to the extent it may assist the court in
correctly interpreting the measure, a legislative committee
report or formal statement of legislative intent may not be
used to give the statute a meaning not fairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);"
North Slope Borough, 585 P.2d at 540.

1/ Although general rules of legal interpretation are most
often expressed iIn the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction 829.08 at 500 (4th ed.

1985).
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When a reviewing court decides that it must consider
the legislature™s intent in order to construe a provision, the
text of the measure itself 1is still considered the Dbest

evide:.je of legislative intent. See 2A C. Sands, Sutherland
Statutory Co “truction &8 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terms of a provision are clear

and straightforward, the 1intent of the Jlegislature will be
based on those terms, even 1if the apparent intent conflicts
with a statement of legislative intent or a committee report.
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction &48.06 at 308 (4th ed. 1984).

In C mmercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
int.ent language contained 1in the "preamble™ to the Limited
Er.try Act, urged the state supreme courtnot to adopt a literal

jonstruction of the act. The <court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous scatute; nor can it be used to create doubt or
uncertainty which does not otherwise exist.” 680 P.2d at 488,
n.3. Thus, to the extent that language contained 1in the

"legislative intent"” section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the <constitutional
provision, it is the constitutional language which will
control.

The courts may ale™" consider the history of
legislative action taken on a gxven measure when determining

legislative intent. Generally, the rejection of a proposed
amendment 1indicates that the legislature did not intend the
bill to include the provisions embodied in the rejected

amendment. Lapina v. Williams, 232 U.S. 78, 58 L.Ed. 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8 48.04 at 302,
848.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person®s right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate®s consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 P.2d at 571.

Perhaps the most important consideration here 1is that
in the case of a measure (such as this one) which 1is to be
decided by a vote of the electorate, descriptive statements
accompanying the proposition are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory
Construction & 48.04 at 301, &48.19 at 345 (4th ed. 1984);
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977), cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the lieutenant governor 1is requir'"-* to prepare a ballot title

and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,

2) the ballot title and summary prepared by the lieutenant
governor, 3) "a neutral summary””of the proposition prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider”’the statement contained in section 2 of CS
SJR 39 (Jud) am when preparing 1its neutral summary for the
ballot, this language will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, in the final
instance, a reviewing court will 1look to the intent 1in the
minds of the voters who voted to adopt the <constitutional
amendment, the legislature®s statement of 1its intent when
placing the measure on the ballot has Jlimited significance.
Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution is to
limit [legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the statute
conflicts with a substantive provision 1in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Sutherland Statutory Construction 8 23.20
at 387 (4th ed. 1985) . The possibility that the language
proposed in SJR 39 could be 1interpreted as 1invalidating some
portions of Alaska®s present criminal code 1is a real one, as
this has occurred in similar circumstances 1in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both <common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A  C. Sands, Sutherland Statutory
Construction 8 45.02 at 5 (4th ed. 1984). Statements of
"legislative intent” are not an adequate substitute for clear,
unambiguous language 1in the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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possibility that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because it violates his right to keep and bear arms under
arta |, sec. 19 of the state constitution.

Sincerely,

Harold M. Brown
Attorney General
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PREFACE

"To preserve liberty, it is essential that the whole body of
the people always possess arms, and be taught alike, espe-
cially when young, how to use them." (Richard Henry Lee,
Virginia delegate to the Continental Congress, initiator of
the Declaration of Independence, and member of the first
Senate, which passed the Bill of Rights.)

“The great object is that every man be armed .. . Every-
one who is able may have a gun.'l(Patrick Henry, in the
Virginia Convention on the ratification of the Constitu-
tion.)

“The advantage of being armed . .. the Americans pos-
sess over the people of all other nations . . . Notwithstand-
ing the military establishments in the several Kingdoms of
Europe, which are carried as far as the public resources
will bear, the governments are afiaid to trust the people
with arms.” (James Madison, author of the Bill of Rights,
in his Federalist Paper No. 26.)

“A well regulated M ilitia, being necessary to the security
of a free State, the right of the people to keep and bear
Arms, shall not be infringed.” (Second Amendment to the
Constitution.)

In my studies as an attorney and as a United States Senator, |
have constantly been amazed by the indifference or even hostility
shown the Second Amendment by courts, legislatures, and com-
mentators. James Madison would be startled to hear that his recog-
nition of a right to keep and bear arms, which passed the House by
a voice vote without objection and hardly a debate, has since been
construed in but a single, and most ambiguous, Supreme Court
decision, whereas his proposals for freedom of religion, which he
made reluctantly out of fear hat they would be rejected or nar-
rowed beyond use, and those for freedom of assembly, which passed
only after a lengthy and bitter debate, are the subject of scores of
detailed and favorable decisions. Thomas Jefferson, vtLj kept a
veritable armory of pistols, rifles and shotguns at Monticello, and
advised his nepbew to forsake other sports in favor of hunting,
would be astounded to hear supposed civil libertarians claim fire-
arm ownerhsip should be restricted. Sa uel Adams, a handgun
owner who pressed for an amendment stating that the “Constitu-
tion shall never be construed ... to prevent the people of the
United States who are peaceable citizens from keeping their own
arms,” would be shocked to hear that his native state today im-
poses a year’s sentence, without probation or parole, for carrying a
flrearm without a police permit.
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PREFACE

"To preserve liberty, it is essential that the whole body of
the people always possess arms, and be taught alike, espe-
cially when young, how to use them.” (Richard Henry Lee,
Virginia delegate to the Continental Congress, initiator of
the Declaration of Independence, and member of the first
Senate, which passed the Bill of Rights.)

"The great object is that every man be armed ... Every-
one who is able may have a gun.” (Patrick Henry, in the
Virginia Convention on the ratification of the Constitu-
tion.)

“The advantage of being armed . .. the Americans pos-
sess over the people of all other nations . . . Notwithstand-
ing the military establishments in the several Kingdoms of
Europe, which are carried as far as the public resources
will bear, the governments are afraid to trust the people
with arms.” (James Madison, author of the Bill of Rights,
in his Federalist Paper No. 26.)

“A well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and bear
Arms, shall not be infringed.” (Second Amendment to the
Constitution.)

In my studies as an attorney and as a United States Senator, |
have constantly been amazed by the indifference or even hostility
shown the Second Amendment by courts, legislatures, and com -
mentators. James Madison would be startled to hear that his recog-
nition of a right to keep and bear arms, which passed the House by
a voice vote without objection and hardly a debate, has since been
construed in but a single, and most ambiguous, Supreme Court
decision, whereas his proposals for freedom of religion, which he
made reluctantly out of fear that they would be rejected or nar-
rowed beyond use, and those for freedom of assembly, which passed
only after a lengthy and bitt-r debate, are the subject of scores of
detailed and favorable decisions. Thomas Jefferson, who kept a
veritable armory of pistols, rifles and shotguns at Monticello, and
advised his nephew to forsake other sports in favor of hunting,
would be astounded to hear supposed civil libertarians claim fire-
arm ownerhsip should be restricted. Samuel Adams, a handgun
owner who pressed for an amendment stating that the “Constitu-
tion shall never be construed ... to prevent the people of the
United States who are peaceable citizens from Kkeeping their own
arms,” would be shocked to hear that his native state today im-
poses a year’s sentence, without probation or parole, for carrying a
firearm without a police permit.
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This is not to imply that courts have totally ignored the impact
of the Second Amendment in the Bill of Rights. No fewer than
twenty-one decisions by the courts of our states have recognized an
individual right to keep and bear arms, and a majority of these
have not only recognized the right but invalidated laws or regula-
tions which abridged it. Yet in all too many instances, courts or
commentators have sought, for reasons only tangentially related to
constitutional history, to construe this right out of existence. They
argue that the Second Amendment's words “right of the people”
mean “a right of the state”— apparently overlooking the impact of
those same words when used in the First and Fourth Amendments.
The “right of the people” to assemble or to be free from unreason-
able searches and seizures is not contested as an individual guaran-
tee. Still they ignore consistency and claim that the right to "bear
arms” relates only to military uses. This not only violates a consist-
ent constitutional reading of “right of the people” but also ignores
that the second amendment protects a right to “keep” arms. These
commentators contend instead that the amendments preamble re-
garding the necessity of a “well regulated militia . . . to a free
state” means that the right to keep and bear arms applies only to a
National Guard. Such a reading fails to note that the Framers used
the term "militia” to relate to every citizen capable of bearing
arms, and that Congress has established the present National
Guard under its .power to raise armies, expressly stating that it
was not doing so under its power to organize and arm the militia.

W hen the Erst Congress convened for the purpose of drafting a
Bill of Rights, it delegated the task to James Madison. Madison did
not write upon a blank tablet. Instead, he obtained a pamphlet
listing the State proposals for a bill of rights and sought to produce
a briefer version incorporating all the vital proposals of these. His
purpose was to incorporate, not distinguish by technical changes,
proposals such as that of the Pennsylvania minority, Sam Adams,
or the New Hampshire delegates. Madison proposed among other
rights that “That right of the people to keep and bear arms shall
not be infringed; a well armed and well regulated militia being the
best security of a free country; but no person religiously scrupulous
of bearing arms shall be compelled to render military service in
person.” In the House, this was initially modified so that the
militia clause came before the proposal recognizing the right. The
proposals for the Bill of Rights were then trimmed in the interests
of brevity. The conscientious objector clause was remo- >d following
objections by Elbridge Gerry, who complained that future Congress-
es might abuse the exemption to excuse everyone from military
service.

The proposal finally passed the House in its present form: "A
well regulated militia, being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be
infringed.:” In this form it was submitted into the Senate, which
passed it the following day. The Senate in the process indicated its
intent that the right be an individual one, for private purposes, by
rejecting an amendment which would have limited the keeping and
bearing of arms to bearing “For the common defense”.

The earliest American constitutional commentators concurred in
giving this broad reading to the amendment. When St. George
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Tucker, latei Chief Justice of the Virginia Supreme Court, in 1803
published an edition of Blackstone annotated to American law, he
followed Blackstone’s citation of the right of the subject "of having
arms suitable to their condition and degree, and such as are al-
lowed by law” with a citation to the Second Amendment, "And this
without any qualification as to their condition or degree, as is the
case in the British government.” William Rawle’s “View of the
Constitution” published in Philadelphia in 1825 noted that under
the Second Amendment: “The prohibition is general. No clause in
the Constitution could by a rule of construction be conceived to
give to Congress a power to disarm the people. Such a flagitious
attempt could only be made under some general pretense by a
state legislature. But if in blind pursuit of inordinate power, either
should attempt it, this amendment may be appealed to as a re-
straint on both.” The Jefferson papers in the Library of Congress
show that both Tucker and Rawle were friends of, and corre-
sponded with, Thomas Jefferson. Their views are those of contem -
poraries of Jefferson, Madison and others, and are entitled to spe-
cial weight A few years later, Joseph Story in his “Commentaries
on the Constitution ’ considered the right to keep and bear arms as
“the palladium of the liberties of the republic”, which deterred
tyranny and enabled the citizenry at large to overthrow it should it
come to pass.

Subsequent legislation in the second Congress likewise supports
the interpretation of the Second Amendment that creates an indi-
vidual right. In the Militia Act of 1792, the second Congress de-
fined “militia of the United States” to include almost every free
adult male in the United States. These persons were obligated by
law to possess a firearm and a minimum supply of ammunition
and military equipment This statute, incidentally, remained in
effect into the early years of the present century as a legal require-
ment of gun ownership for most of the population of the United
States. There can be little doubt from this that when the Congress
and the people spoke of a “militia”, they had reference to the
traditional concept of the entire populace capable of bearing arms,
and not to any formal group such as what is today called the
N ational Guard. The purpose was to create an armed citizenry,
which the political theorists at the time considered essential to
ward off tyranny. From this militia, appropriate measures might
create a ‘well regulated militia” of individuals trained in their
duties and responsibilities as citizens and owners of firearms.

If gun laws in fact worked, the sponsors of this type of legislation
should have no difficulty drawing upon long lists of examples of
crime rates reduced by such legislation. That they cannot do so
after a century and a half of trying— that they must 3weep under
the rug the southern attempts at gun control in the 1870-1910
period, the northeastern attempts in the 1920-1939 period, the
attempts at both Federal and State levels in 1965-1976—establishes
the repeated, complete and inevitable failure of gun laws to control
serious crime.

Immediately upon assuming chairmanship of the Subcomm ittee
on the Constitution, | sponsored the report which follows as an
effort to study, rather than ignore, the history of the controversy
over the right to keep and bear arms. Utilizing the research capa-
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bilities of the Subcom mittee on the Constitution, the resources of
the Library of Congress, and the assistance of constitutional schol-
ars such as Mary Kaaren Jolly, Steven Halbrook, and David T.
Hardy, the subcommittee has managed to uncover information on
the right to keep and bear arms which documents quite clearly its
status as a major individual right of American citizei.3. We did not
K ess at the purpose of the British 1689 Declaration . f Rights; we

ated the Journals of the House of Commons and pri/ate notes of
the Declaration's sponsors, now dead for tw centuries. We did not
make suppositions as to colonial interpret, ons of that Declara-
tion's right to keep arms; we examined coloi .al newspapers which
discussed it. We did not speculate as to the intent of tne framers of
the second amendment; we examined James Madison's drafts for it,
his handwritten outlines of speeches upon the Bill of Rights, and
discussions of the second amendment by early scholars who wen-
personal friends of Madison, Jefferson, and W ashington and wrote
while these still lived. W hat the Subcomm ittee on the Constitution
uncovered was clear—and long-lost—proof that the second amend-
ment to our Constitution was intended as an individual right of the
American citizen to keep and carry arms in a peaceful manner, for
protection of himself, his family, and his freedoms. The summary
of our research and findings forms the first portion of this report.

In the interest of fairness and the presentation of a complete
picture, we also invited groups which were likely to oppose this
recognition of freedoms to submit their views. The statements of
two associations who replied are reproduced here following the
report of the Subcommittee. The Subcom mittee also invited state-
ments by Messrs. Halbrook and Hardy, and by the National Rifle
Association, whose statements likewise follow our report.

W hen | became chairman of the Subcommittee on the Constitu-
tion, | hoped that | would be able to assist in the protection of the
constitutional rights of American citizens, rights which have too
often been eroded in the belief that government could be relied
upon for quick solutions to difficult problems.

Both as an American citizen and as a United States Senator |
repudiate this view. | likewise repudiate the approach of those who
believe to solve American problems you simply become something
other than American. To my mind, the uniqueness of our free
institutions, the fact that an American citizen can boast freedoms
unknown in any other land, is all the more reason to resist any
erosion of our individual rights. When our ancestors forged a land
“conceived in liberty”, they did so with musket and rifle. When
they reacted to attempts to dissolve their free institutions, and
established their identity as a free nation, they did so as a nation
of armed freemen. W hen they sought to record forever a guarantee
of their rights, they devoted one full amendment out of ten to
nothing but the protection of their right to keep and bear arms
against government interference. Under my chairmanship the Sub-
committee on the Constitution will concern itself with a proper
recognition of, and respect for, this right most valued by free men.

Orrin G. Hatch,
_ hairman,
Subcommittee on the Constitution.
January 20,1982.



The right to bear arms is a tradition with deep roots in Ameri-
can society. Thomas Jefferson proposed that "no free man shall
ever be debarred the use of arms, and Samuel Adams called for
an amendment banning any law “to prevent the people of the
United States who are peaceable citizens from keeping their own
arms.” The Constitution of the State of Arizona, for example, rec-
ognizes the “right of an individual citizen to bear arms in defense
of himself or the State."

Even though the tradition has deep roots, its application to
modem America is the subject of intense controversy. Indeed, it is
a controversy into which .he Congress is beginning, once again, to
immerse itself. I have personally been disappointed that so impor-
tant an issue should have generally been so thinly researched and
so minimally debated both in Congress and the courts. Our Su-
preme Court has but once touched on its meaning at the Federal
level and that decision, now nearly a half-century old, is so ambigu-
ous that any school of thought can find some support in it. All
Supreme Court decisions on the second amendments application to
the States came in the last century, when constitutional law was
far different than it is today. As ranking minority member of the
Subcom mittee on the Constitution, I, therefore, welcome the effort
which led to this report—a report based not only upon the inde-
pendent research of the subcommittee staff, but also upon full and
fair presentation of the cases by all interested groups and individ-
ual scholars.

| personally believe that it is necessary for the Congress to
amend the Gun Control Act of 1968. | welcome the opportunity to
introduce this discussion of how best these amendments might be
made.

The Constitution subcommittee staff has prepared this mono-
graph bringing together proponents of both sides of the debate over
the 1968 Act. | believe that the statements contained herein pre-
sent the arguments fairly and thoroughly. I commend Senator
Hatch, chairman of the subcommittee, for having this excellent
reference work prepared. | am sure that it will be of great assist-
ance to the Congress as it debates the second amendment and
considers legislation to amend the Gun Control Act.

Dennis DeConcini,
RankmﬂMlnorl Member
Subcommittee on thé Constitution.
January 20, 1982.
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History: Second Amendment Right To “Reep and Bear Arnms'

The right to keep and bear arms as a part of English and
American law antedates not only the Constitution, but also the
discovery of firearms. Under the laws of Alfred the Great, whose
reign began in 872 A_D., all English citizens from the nobility to
the peasants were obliged to privately purchase weapons and be
available for military duty.[I] This was in sharp contrast to the
feudal system as it evolved in Europe,-under which armament and
military duties were concentrated in the nobility. The body of
armed citizens were known as the “fyrd".

W hile a great many of the Saxon rights were abridged following
the Norman conquest, the right and duty of arms possession was
retained. Under the Assize of Arms of 1181, “the whole community
of freemen” between the ages of 15 and 40 were required by law to
possess certain arms, which were arranged hr proportion to their
possessions.[2] They were required twice a year to demonstrate to
Royal officials that they were appropriately armed. In 1253, an-
other Assize of Arms expanded the duty of armament to include
not only freemen, but also villeins, who were the English equiva-
lent of serfs.- Now all "citizens, .burgesses, free tenants, villeins and
others from 15 to 60 years of age” were obliged-to be armed.[3]
W hile on the Continent the villeins were regarded as little more
than animals hungering for rebellion, hie English legal system not
only permitted, but affirmatively required them, to be armed.

The thirteenth century saw further definitions of this right as
the long bow, a formidable armor-piercing weapon, became increas-
ingly the mainstay of British national policy. In 1285, Edward I
commanded that all persons comply with the earlier Assizes and
added that “anyone else who can afford them shall keep bows and
arrows”.[4] The right of armament was subject only to narrow
limitations. In 1279, it was ordered that those appearing in Parlia-
ment or other public assemblies “shall come without all force and
armor, well and peaceably™.[6] In 1328, the statute of Northampton
ordered that no one use their arms in “affray of the peace, nor to
go nor ride armed by day or by night in fairs, markets, nor in the
presence of the justices or other ministers”.[6] English courts con-
strued this ban consistently with the general right of private arma-
ment as applying only to wearing of arms "accompanied with such
circumstances as are apt to terrify the people™.[7] In 1369, the King
ordered that the sheriffs of London require all citizens ™at leisure
time on holidays” to "use in their recreation bowes and arrows"
and to stop all other games which might distract them from this
practice.[8]

The Tudor kings experimented with Ilimits upon specialized
weapons—mainly crossbows and the then-new firearms. These
measures were not intended to disarm the citizenry, but on the
contrary, to prevent their being diverted from longbow practice by
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sport with other weapons which were considered less effective.
Even these narrow measures were shortlived. In 1503, Henry VII
limited shooting (but not possession) of crossbows to those with
land worth 200 marks annual rental, but provided an exception for
those who “shote owt of a howse for the lawefull defens of the
same”.[9] In 1511, Henry VTH increased the property requirement
to 300 marks. He also expanded the reouirement of longbow owner-
ship, requiring all citizens to "use ana exercyse shootyng in long-
bowes, and also have a bowe and arrowes contynually” in the
house.[10] Fathers were required by law to purchase bows and
arrows for their sons between the age of 7 and 14 and to train
them in longbow use.

In 1514 the ban on crossbows was extended to include flre-
arms.[Il] But in 1533, Henry reduced the property qualification to
100 pounds per year; in 1541 he limited it to possession of small
firearms (“of the length of one hole yard” for some firearms and
"thre quarters of a yarde” for others)(12] and eventually he re-
pealed the entire statute by proclamation.[13] The later Tudor
monarchs continued the system anti Elizabeth added to it by creat-
ing what came to be known as "train bands”, selected portions of
the citizenry chosen for special training. These trained bands were
distinguished from the “militia”, which term was first used during
the Spanish Armada crisis to designate the entire of the armed
citizenry.[14]

The militia continued to be a pivotal force in the English politi-
cal system. The British historian Charles Oman considers the exist-
ence of the armed citizenry to be a major reason for the modera-
tion of monarchical rule in Great Britain; “More than once he
[Henry VUE] had to restrain himself, when he discovered that the
general feeling of his subjects was against him. .. . His ‘gentlemen
pensioners’ and his yeomen of the guard were but a handful, and
bills or bows were in every farm and cottage”.[15]

W hen civil war broke out in 1642, the critical issue was whether
the King or Parliament had the right to control the militia.[16] The
aftermath of the civil war saw England in temporary control of a-
military government, which repeatedly dissolved Parliament and
authorized its officers to “search for, and seize all sums” owned by
Catholics, opponents of the government, “or any other person
whom the commissioners had judged dangerous to the peace of this
Commonwealth' .[17]

The military government ended with the restoration of Charles
Il. Charles in turn opened his reign with a variety of repressive
legislation, expanding the definition of treason, establishing press
censorship and ordering his supporters to form their own troops,
“the officers to be numerous, disaffected persons watched and not
allowed to assemble, and their arms seized”.[18] In 1662, a Miilitia
Act was enacted empowering officials "to search for and seize all
arms in the custody or possession of any person or persons whom
the said lieutenants or any two or more of their deputies shall
judge dangerous to the peace of the kingdom ”.[19] Gunsmiths were
ordered to deliver to the government lists of all purchasers.[20]
These confiscations were continued under James Il, who directed
them particularly against the Irish population: “Although the



country was infested by predatory bands, a Protestant gentleman
could scarcely obtain permission to keep a brace of pistols.” [21]

In 1668, the government of James was overturned in a peaceful
uprising which came to be known as "The Glorious Revolution”.
Parliament resolved that James had abdicated and promulgated a
Declaration of Rights, later enacted as the Bill of Rights. Before
coronation, his successor W illiam of Orange, was required to swear
to respect these rights. The debates in the House of Commons over
this Declaration of lights focused largely upon the disarmament
under the 1662 M ilitia Act. One member complained that “an act
of Parliament was made to disarm all Englishmen, who the lieu-
tenant should suspect, by day or night, by force or otherwise— this

was done in Ireland for the sake of putting arms ii :0 Irish hands.”
The speech of another is summarized as “militia bill—power to
disarm all England—now done in Ireland.” A third complained
“Arbitrary power exercised by the ministry. . .. Militia—imprison-

ing without reason; disarming—himself disarmed.” Yet another
summarized his complaints "Militia Act—an abominable thing to
disarm the nation. ...” [22]

The Bill of Rights, as drafted in the House of Commons, simply
provided that “the acts concerning the militia are grievous to the
subject” and that “it is necessary for the public Safety that the
Subjects, which are Protestants, should provide and keep arms for
the common defense; And that the Arms which have been seized,
and taken from them, be restored.”[23] The House of Lords
changed this to make it a more positive declaration of an individu-
al right under English law: “That the subjects which are Protes-
tant may have arms for their defense suitable to their conditions
and as allowed by law.”[24] The only limitation was on ownership
by Catholics, who at that time composed only a few percent of the
British population and were subject to a wide variety of punitive
legislation. The Parliament subsequently made clear what it meant
by ‘Suitable to their conditions and as allowed by law”. The poorer
citizens had been restricted from owning firearms, as well as traps
and other commodities useful for hunting, by the 1671 Game Act.
Following the Bill of Rights, Parliament reenacted that statute,
leaving its operative parts unchanged with one exception—which
removed the word “guns” from the list of items forbidden to the
poorer citizens.[25] The right to keep and bear arms would hence-
forth belong to all English subjects, rich and poor alike.

In the colonies, availability of hunting and need for defense led
to armament statutes comparable to those of the early Saxon
times. In 1623, Virginia forbade its colonists to travel unless they
were “well armed”; in 1631 it required colonists to engage in target
practice on Sunday and to “bring their peeces to church.”[26] In
1658 it required every householder to have a functioning firearm
within his house and in 1673 its laws provided that a citizen who
claimed he was too poor to purchase a firearm would have one
purchased for him by the government, which would then require
him to pay a reasonable price when able to do so0.[27] In M assachu-
setts, the first session of the legislature ordered that not only
freemen, but also indentured servants own firearms and in 1644 it
imposed a stern 6 shilling fine upon any citizen who was not
armed.[28]
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W hen the British government began to increase its military pres-
ence in the colonies in the mid-eighteenth century, M assachusetts
responded by calling upon its citizens to arm themselves in defense.
One colonial newspaper argued that it was impossible to complain
that his act was illegal since they were “British subjects, to whom
the privilege of possessing arms is expressly recognized by the Bill
of Rights” while another argued that this “is a natural right which
the people have reserved to'themselves, confirmed by the Bill of
Rights, to keep arms for their own defense ’.[29] The newspaper
cited Blackstone’s commentaries on the laws of England, which had
listed the "having and using arms for self preservation and de-
fense” among the *“absolute rights of individuals.” The colonists
felt they had an 'absolute right at common law to own firearms.

Together with freedom of the press, the right to keep and bear
arms became one of the individual rights most prized by the colo-
nists. W hen British troops seized a militia arsenal in September,
1774, and incorrect rumors that colonists had been Kkilled spread
through M assachusetts, 60,000 citizens took up arms.[30] A few
months later, when Patrick Henry delivered his famed “Give me
liberty or give me death” speech, he spoke in support of a proposi-
tion that a well regulated militia, composed of gentlemen and
freemen, is the natural strength and only security of a free govern-
ment. . . .” Throughout the following revolution, formal and infor-
mal units of armed citizens obstructed British communication, cut
off foraging parties, and harassed the thinly stretched regular
forces. When seven states adopted state “bills of rights” following
the Declaration of Independence, each of those bills of rights pro-
vided either for protection of the concept of a militia or for an
express right to keep and bear arms.[31]

Following the revolution but previous to the adoption of the
Constitution, debates over militia proposals occupied a large part of
the policital “ene. A variety of plans were put forth by figures
ranging froir George W ashington to Baron von Steuben.[32] Al of
the proposals called for a general duty of all citizens to be armed,
although some proposals (most notably von Steuben's) also empha-
sized a “select militia” which would be paid for its services and
given special training. In this respect, this “select militia” was the
successor of the '"trained bands” and the predecessor of what is
today the “national guard”. In the debates over the Constitution,
von Steuben’s proposals were criticized as undemocratic. In Con-
necticut one writer complained of a proposal that “this looks too
much like Baron von Steuben’ militia, by which a standing army
was meant and intendecL”[33] In Pennsylvania, a delegate argued
"Congress may give us a select militia which will, in fact, be a
standing army—or Congress, afraid of a general militia, may say
there will be no militia at all. When a select militia is formed, the
people In general may be disarmed.”[34] Richard Henry Lee, in his
widely read pamphlet “Letters from the Federal Farmer to the
Republican” worried that the people might be disarmed “by model-
ing the militia. Should one fifth or one eighth part of the people
capable of bearing arms be made into a select militia, as has been
proposed, and those the young and ardent parts of the community,
possessed of little or no property, the former will answer all the
purposes of an army, while the latter will be defenseless.” He



proposed that "the Constitution ought to secure a genuine, and
guard against a select militia,” adding that "to preserve liberty, it
is essential tliat the whole body of the people always possess arms
and be taught alike, especially when young, how to use them .”[35]

The suspicion of select militia units expressed in these passages
is a clear indication that the framers of the Constitution did not
seek to guarantee a State right to maintain formed groups similar
to the National Guard, but rather to protect the right of individual
citizens to keep and bear arms. Lee, in particular, sat in the Senate
which approved the Bill of Rights. He would hardly have meant
the second amendment to apply only to the select militias he so
feared and disliked.

Other figures of the period were of like mind. In the Virginia
convention, George Mason, drafter of the Virginia Bill of Rights,
accused the British of having plotted "to disarm the people— that
was the best and most effective way to enslave them’, while Pat-
rick Henry oberved that “The great obje.-t is that every ruan be
armed” and “everyone who is able may have a gun”.[36]

Nor were the antifederalist, to whom we owe credit for a Bill of
Rights, alone on this account. Federalist arguments also provide a
source of support for an individual rights view. Their arguments in
favor of the proposed Constitution also relied heavily upon univer-
sal armament. The proposed Constitution had been heavily criti-
cized for its failure to ban or even limit standing armies. Unable to
deny this omission, the Constitution’s supporters frequently argued
to the people that the universal armament of Americans made
such limitations unnecessary. A pamphlet written by Noah Web-
ster, aimed at swaying Pennsylvania toward ratification, observed

Before a standing army can rule, the people must be
disarmed; as they are in almost every kingdom in Europe.
The supreme power in America cannot enforce unjust laws
by the sword, because the whole body of the people are
armed, and constitute a force superior to any band of
regular troops that can be, on any pretense, raised in the
United States.[37]

In the M asssachusetts convention, Sedgwick echoed the same
thought, rhetorically asking if an oppressive army could be formed
or "if raised, whether they could subdue a Nation of freemen, who
know how to prize liberty, and who have arms in their hands?”[38]
In Federalist Paper 46, Madison, later author of the Second Amend-
ment, mentioned “The advantage of being armed, which the
Americans possess over the people of all other countries” and that
“notwithstanding the military establishments in the several king-
doms of Europe, which are carried as far as the public resources
will bear, the governments are afraid to trust the people with
arms.”

A third and even more compelling case for an individual rights
perspective on the Second Amendment comes from the State de-
mands for a bill of rights. Numerous state ratifications called for
adoption of a Bill of Rights as a part of the Constitution. The first
such call came from a group of Pennsylvania delegates. Their
proposals, which were not adopted but had a critical effect on
future debates, proposed among other rights that “the people have
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a right to bear arms for the defense of themselves and their own
state, or the United States, or for the purpose of killing game; and
no law shall be passed for disarming the people or any of them,
unless for crimes comm itted, or a real danger of public injury from
individuals.”[39] In Massachusetts, Sam Adams unsuccessfully
pushed for a ratification conditioned on adoption of a Bill of Rights,
beginning with a guarantee "That the said Constitution shall never
be construed to authorize Congress 0 infringe the just liberty of
the press or the rights of conscience; or to prevent the people of the
United States who are peaceable citizens from keeping their own
arms. . . ."[40] When New Hampshire gave the Constitution the
ninth vote needed for its passing into effect, it called for adoption
of a Bill of Rights which included the provision that “Congress
shall never disarm any citizen unless such as are or have been in
actual rebellion'.[41] Virginia and North Carolina thereafter railed
for a provision “that the people have the right to keep and bear
arms; that a well regulated militia composed of the body of the
people trained to arms is the proper, natural and safe defense of a
free state.”[42]

W hen the first Congress convened for the purpose of drafting a
Bill of Rights, it delegated the task to James Madison. Madison did
not write upon a blank tablet. Instead, he obtained a pamphlet
listing the State proposals for a Bill of Rights and sought to pro-
duce a briefer version incorporating all the vital proposals of these.
His purpose was to incorporate, not distinguish by technical
changes, proposals such as that of the Pennsylvania minority, Sam
Adams, and the New Hampshire delegates. Madison proposed among
other rights that;

“"The right of the people to keep and bear arms shall not
be infringed; a well armed and well regulated m ilitia being
the best security of a free country; but no person religious-
ly scrupulous of bearing arms shall be compelled to render
military service in person."[43]

In the House, this was initially modified so that the militia
clause came before the proposal recognizing the right. The propos-
als for the Bill of Rights were then trimmed in the interests of
brevity. The conscientious objector clause was removed roilowing
objections by Elbridge Garry, who complained that future Congress-
es might abuse the exemption for the scrupulous to excuse every-
one from militia service.

The proposal finally passed the House in its present form: "A
well regulated militia, being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be
infringed.” In this form it was submitted into the Senate, which
passed it the following day. The Senate in the process indicated its
intent that the right be an individual one, for private purposes, by
rejecting an amendment which would have limited the keeping and
bearing of arms to bearing “for the common defense”.

The earliest American constitutional commentators concurred in
giving this broad reading to the amendment. When St. George
Tucker, later Chief Justice of the Virginia Supreme Court, in 1803
published an edition of Blackstone annotated to American law, he
followed Blackstone's citation of the right of the subject “of having



7

arms suitable to their condition and degree, and such as are al-
lowed by law™ with a citation to the Second Amendment, “And this
without any qualification as to their condition or degree, as is the
case in the British government'’.[44] William Rawle's “View of the
Constitution” published in Philadelphia in 1825 noted that under
the Second Amendment

The prohibition is general. No clause in the Constitution
could by a rule of constuction be conceived to give to
Congress a power to disarm the people. Such a flagitious
attempt could only be made under some general nretense
by a state legislature. But if in blind pursuit of : .ordinate
power, either should attempt it, this amendment may be
appealed to as a restraint on both.”[45]

The Jefferson papers in the Library of Congress show that both
Tucker and Rawle were friends of, and corresponded with Thomas
Jefferson. This suggests that their assessment, as contemporaries of
the Constitution’s drafters, should be afforded special considera-
tion.

Later commentators agreed with Tucker and Rawle. For in-
stance, Joseph Story in his “Commentaries on the Constitution”
considered the right to keep and bear arms as “the palladium of
the liberties of the republic , which deterred tyranny and enabled
the citizenry at large to overthrow it should it come to pass.[46]

Subsequent legislation in the Second Congress likewise supports
the interpretation of the second amendment that creates an indi-
vidual right. In the Militia Act of 1792, the second Congress de-
fined “militia of the United States” to include almost every free
adult male in the United States. These persons were obligated by
law to possess a firearm and a minimum supply of ammunition
and military equipment”~’7] This statute, incidentally remained in
effect into the early years of the present century as a legal require-
ment of gun ownership for most of the population of the United
States. There can be little doubt from this that when the Congress
and the people spoke of a “militia™, they had reference to the
traditional concept of the entire populace capable of bearing arms,
and not to any formal group such as what is ;oday called the
National Guard. The purpose was to create an armed citizenry,
such as the political theorists at the time considered essential to
ward off tyranny. From this militia, appropriate measures might
create a “well regulated militia™ of individuals trained in their
duties and responsibilities as citizens and owners of firearms.

The Second Amendment as such was rarely litigated prior to the
passage of the Fourteenth Amendment. Prior to that time, most
courts accepted thrt the commands of the federal Bill of Rights did
not apply to the states. Since there was no federal firearms legisla-
tion at this time, there was no legislation which was directly sub-
ject to the Second Amendment, if the accepted interpretations were
followed. However, a broad variety of state legislation was struck
down under state guarantees of the right to keep and bear arms
and even in a few cases, under the Second Amendment, when it
came before courts which considered the federal protections appli-
cable to the states. Kentucky in 1813 enacted the first carrying
concealed weapon statute in the United States; in 1822, the Ken-
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tucky Court of Appeals struck down the law as a violation of the
state constitutional protection of the right to keep and bear arms:
“And can there be entertained a reasonable doubt but the provi-
sions of that act import a restraint on the right of the citizen to
bear arms? The court apprehends it not. The right existed at the
adoption of the Constitution; it then had no limit short of the
moral power of the citizens to exercise it, and in fact consisted of
nothing else but the liberty of the citizen to bear arms.”[48] On the
other hand, a similar measure was sustained in Indiana, not upon
the grounds that a right to keep and bear arms did not apply, but
rather upon the notion that a statute banning only concealed car-
rying still permitted the carrying of arms and merely regulated
one possible way of carrying them .[49] A few years later, the Su-
preme Court of Alabama upheld a similar statute but added “We
do not desire to be understood as maintaining, that in regulating
the manner of wearing arms, the legislature has no other limit
than its own discretion. A statute which, under the pretense of
regulation, amounts to a destruction of that right, or which re-
guires arms to be so borne as to render them wholly useless for the
purpose of defense, would be Nearly unconstitutional.”’[50] W hen
the Arkansas Supreme Court in 1842 upheld a carrying concealed
weapons statute, the chief justice explained that the statute would
not "detract anything from the power of the people to defend their
free state and the established institutions of the country. It prohib-
its only the wearing of certain arms concealed. This is simply a
regulation as to .he manner of bearing such arms as are specified”,

while the dissenting justice proclaimed “lI deny that any just or
free government upon earth has the power to disarm its citi-
zens” .[51]

Sometimes courts went farther. When in 1837, Georgia totally
banned the sale of pistols (excepting the larger pistols "known and
used aa horsemen's pistols”) and other weapons, the Georgia Su-
preme Court in NUNN v. State held the statute unconstitutional
under the Second Amendment to the federal Constitution. The
court held that the Bill of Rights protected natural rights which
were fully as capable of infringemeut by states as by the federal
government and that the Second Amendment provided “the right
of the whole people, old and young, men, women and boys, and not
militia only, to keep and bear arms of every description, and not
merely such as are used by the militia, shall not be infringed,
curtailed, or broken in on, in the slightest degree; and all this for
the important end to be attained: the rearing up and qualifying of
a well regulated militia, so vitally necessary to the security of a
free state.”[52] Prior to the Civil War, the Supreme Court of the
United States likewise indicated that the privileges of citizenship
included the individual right to own and carry firearms. In the
notorious DIEd SCOMt case, the court held that black Americans
were not citizens and could not be made such by any state. This
decision, which by striking down the Missouri Compromise did so
much to bring on the Civil War, listed what the Supreme Court
considered the rights of American citizens by way of illustrating
what rights would have to be given to black Americans if the Court
were to recognize them as full fledged citizens:



9

It would give to persons of the negro [AdC€, who are
recognized as citizens in any one state of the Union, the
right to enter every other state, whenever they
pleased. . . . and it would give them full liberty of speech
in public and in private upon all subjects upon which its
own citizens might meet; to hold public meetings upon
political affairs, and to keep and carry arms wherever they
went[53]

Following the Civil War, the legislative efforts which gave us
three amendments to the Constitution and our earliest civil rights
acts likewise recognized the right to keep and bear arms as an
existing constitutional right of the individual citizen and as a right
specifically singled out as one protected by the civil rights acts and
by the Fourteenth Amendment to the Constitution, against in-
fringement by state authorities. Much of the reconstruction effort
in the South had been hinged upon the creation of “black m ilitias”
composed of the armed ana newly freed blacks, officered largely by
black veterans of the Union Army. In the months after the Civil
War, the existing southern governments struck at these units with
the enactment of “black codes” which either outlawed gun owner-
ship by blacks entirely, or imposed permit systems for them, and
permitted the confiscation of firearms owned by blacks. When the
Civil Rights Act of 1866 was debated members both of the Senate
and the House referred to the disarmament of blacks as a major
consideration.[54] Senator Trumbull cited provisions outlawing
ownership of arms by blacks as among those which the Civil Rights
Act would prevent; [55] Senator Sulsbury complained on the other
hand that if the act were to be passed it would prevent his own
state from enforcing a law banning gun ownership by individual
free blacks.[56] Similar arguments were advanced during the de-
bates over the *“anti-KKK act”; its sponsor at one point explained
that a section making it a federal crime to deprive a person of
“arms or weapons he may have in his house or possession for the
defense of his person, family or property” was “intended to enforce
the well-known constitutional provisions guaranteeing the right in
the citizen to ‘keep and bear arms'.”[57] Likewise, the debates over
the Fourteenth Amendment Congress frequently referred to the
Second Amendment as one of the rights which it intended to
guarantee against state action.[58]

Following adoption of the Fourteenth Amendment, however, the
Supreme Court held that that Amendment's prohibition against
states depriving any persons of their federal “privileges and immu-
nities" was to be given a narrow construction. In particular, the
“privileges and immunities” under the Constitution would refer
only to those rights which were not felt to exist as a process of
natural right, but which were created solely by the Constitution.
These might refer to rights such as voting in federal elections and
of interstate travel, which would clearly not exist except by virtue
of the existence of a federal government md which could not be
said to be “natural rights”.[59] This paradoxically meant that the
rights which most persons would accept as the most important—
those flowing from concepts of natural justice— were devalued at
the expense of more technical rights. Thus when individuals were
charged with having deprived black citizens of their right to free-



dom of assembly and to keep and bear arms, by violently breaking
up a peaceable assembly of black citizens, the Supreme Court in
Upmted States v. Cruiks ank[GO] held that no indictment could be
properly brought since the right "of bearing arms for a lawful
purpose™ is "not a right granted by the Constitution. Neither is it
in any manner dependent upon that instrument for its existence.”
Nor, in the view of the Court, was the light to peacefully assemble
a right protected by the Fourteenth Amendment: “The right of the
people peaceably to assemble for lawful purposes existed long
before the adoption of the Constitution of the United States. In
fact, it is and has always been one of the attributes of citizenship
under a free government. ... It was not, therefore, a right granted
to the people by the Constitution.” Thus the very importance of the
rights protected by the First and Second Amendment was used as
the basis for the argument that they did not apply to the states
under the Fourteenth Amendment In later opinions, chiefly PIESS-
er v. Ulinon (e11 ana Miller v. Texas,(62] the Supreme Court ad-
hered to the view. Cruikshank nas clearly been superseded by
twentieth century opinions which hold that portions of the Bill of
Rights—and in particular the right to assembly with which Cnik-
shank deait in addition to the Second Amendment—are binding
upon the state governments. Given the legislative history oi the
Civil Rights Acts and the Fourteenth Amendment, and the more
expanded views of incorporation which have become accepted in
our own century, it is clear that the right to keep and bear arms
was meant to be and should be protected under the civil rights
statutes and the Fourteenth Amendment against infringement by
officials acting under color of state law.

W ithin our own century, the only occasion upon which the
Second Amendment has reached the Supreme Court came in
United States v. MIIIer[63] There, a prosecution for carrying a
3awed off shotgun was dismissed before trial on Second Amend-
ment grounds. In doing so, the court took no evidence as to the
nature of the firearm or indeed any other factual matter. The
Supreme Court reversed on procedural grounds, holding that the
trial court could not take judicial notice of the relationship be-
tween a firearm and the Second Amendment, but must receive
some manner of evidence. It did not formulate a test nor state
precisely what relationship might be required. The court's state-
ment that the amendment was adopted “to assure the continuation
and render possible the effectiveness of such [militia] forces™ and
“must be interpreted and applied with that end in view™, when
combined with the court's statement that all constitutional sources
“show plainly enough that the militia comprised all males phys-
ically capable of acting in concert for the common defense.
these men were expected to appear bearing arms supplied by them-
selves and of the kind in common use at the time," [64] suggests
that at the very least private ownership by a person capable of self
defense and using an ordinary privately owned firearm must be
protected by the Second Amendment. W hat the Court did not do in
M iller is even more striking: It did not suggest that the lower court
take evidence on whether Miller belonged to the National Guard or
a similar group. The hearing was to be on the nature of the



firearm, not on the nature of its use; nor is there a single sugges-
tion that National Guard status is relevant to the case.

Th,- Second Amendment right to keep and bear arms therefore,
is a right of the individual citizen to privately possess and carry in
a peaceful manner firearms and similar arms. Such an "individual
rights™ interpretation is in full accord with the history of the right
to keep and bear arms, as previously discussed. It is moreover in
accord with contemporaneous statements and formulations of the
right by such founders of this nation as Thomas Jefferson and
Samuel Adams, and accurately reflects the majority of the propos-
als which led up to the Bill of Rights itself. A number of state
constitutions, adopted prior to or contemporaneously with’the fed-
eral Constitution and Bill of Rights, similarly provided for a right
of the people to keep and bear arms. Ifin fact this language creates
a right protecting the states only, there might be a reason for it to
be inserted in the federal Constitution but no reason for it to be
inserted in state constitutions. State bills of rights necessarily pro-
tect only against action by the state, and by definition a state
cannot infringe its own rights; to attempt to protect a right belong-
ing to the state by inserting it in a limitation of the state's own
powers would create an absurdity. The fact that the contemporar-
ies of the framers did insert these words into several state constitu-
tions would indicate clearly that they viewed the right as belonging
to the individual citizen, thereby making it a right which could be
infringed either by state or federal government and which must be
protected against infringement by both.

Finally, the individual rights interpretation gives full meaning to
the words chosen by the first Congress to reflect the right to keep
and bear arms. The framers of the Bill of Rights consistently used
the words "right of the people” to reflect individual rights—as
when these words were used to recognize the "right of the people”
to peaceably assemble, and the “right of the people™ against unrea-
sonable searches and seizures. They distinguished between the
rights of the people and of the state in the Tenth Amendment. As
discussed earlier, the "militia™ itself referred to a concept of a
universally armed people, not to any specifically organized unit.
W hen the framers referred to the equivalent of our National
Guard, they uniformly used the term "select militia™ and distin-
guished this from "militia”. Indeed, the debates over the Constitu-
tion constantly referred to organized militia units as a threat to
freedom comparable to that of a standing army, and stressed that
such organized units did not constitute, and indeed were philo-
sophically opposed to, the concept of a militia.

That the National Guard is not the “Militia” referred to in the
second amendment is even clearer todav. Congress has organized
the National Guard under its power to raise and support armies”
and not its power to “Provide for organizing, arming and disciplin-
ing the Militia”.[65] This Congress chose to do in the interests of
organizing reserve military units which were not limited in deploy-
ment by the strictures of our power over the constitutional militia,
which can be called forth only *“to execute the laws of the Union,
suppress insurrections and repel invasions.” The modern National
Guard was specifically intended to avoid status as the constitution-
al militia, a distinction recognized by 10 U.S.C. §311(a).
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The conclusion is thus inescapable that the history, concept, and
wording of the second amendment to the Constitution of the
United States, as well as its interpretation by every major com-
mentator and court in the first half-century after its ratification,
indicates that what is protected is an individual right of a private
citizen to own and carry firearms in a peaceful manner.
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Appenpdc

CASE LAW

The United States Supreme Court has only three times com-
mentf.d upon the meaning of the second amendment to our consti-
tution. The first commmt, in Dred SCOtt, indicated strongly that
the right to keep and bet- arms was an individual right; the Court
noted that, were it to hold free blacks to be entitled to equality of
citizenship, they would be entitled to keep and carry arms wherev-
er they went. The second, in MIIEI, indicated that a court cannot
take judicial notice that a short-barTelled shotgun is covered by the
second amendment—but the Court did not indicate that National
Guard status is in any way required for protection by that amend-
ment, and indeed defined “militia” to include all citizens able to
bear arms. The third, a footnote in LEWIS v. United States, indicat-
ed only that “these legislative restrictions on the wuse of fire-
arms”—a ban on possession by felons—were permissable. But Hnce
felons may constitutionally be deprived of many of the rights of
citizens, including that of voting, this dicta reveals little. These
three comments constitute all significant explanations of the scope
of the second amendment advanced by our Supreme Court. The
case of Adam v. Willlams has been cited as contrary to the princi-
ple that the second amendment is an individual right. In fact, that
reading of the opinion comts only in Justice Douglas’s dissent from
the majority ruling of the Court.

The appendix which follows represents a listing of twenty-one
American decisions, spanning the period from 1822 to 1981, which
have analysed right to keep and bear arms provisions in the light
of statutes ranging from complete bans on handgun sales to bans
on carrying of weapons to regulation of carrying by permit sys-
tems. Those decisions not only explained the nature of such a right,
but also struck down legislative restrictions as violative of it, are
designated by asterisks.

20th century cases
1. =State v. Blocker, 291 or. 255, P.2d (1981).

“The statute is written as a total proscription of the mere posses-
sion of certain weapons, and that mere possession, insofar as a billy
is concerned, is constitutionally protected.”

"In these circumstances, we conclude that it is proper for us to
consider defendant’'s ‘overbreadth’ attack to mean that the statute
swept so broadly as to infringe rights that it could not reach, which
in this setting means the right to possess arms guaranteed by
§27.”

2. =State v. Kessler, 289 or. 359, 614 P.2d 94, at 95, at 98 (1980).

“We are not unmindful that there is current controversy over
the wisdom of a right to bear arms, and that the original motiva-
tions for such a provision might not seem compelling if debated as

)



a new issue. Our task, however, in construing a constitutional
provision is to respect the principles given the status of constitu-
tional guarantees and limitations by the drafters; it is not to aban-
don these principles when this fits the needs of the moment.”

‘Therefore, the term ‘arms’ as used by the drafters of the consti-
tutions probably was intended to include those weapons used by
settlers for both personal and military defense. The term ‘arms’
was not limited to firearms, but included several handcarried
weapons commonly used for defense. The term ‘arms’ would not
have included cannon or other heavy ordnance not kept by militia-
men or private citizens.”

3. Motley v. Kellogg, 409 N.E.2d 1207, at 1210 (Ind. App. 1980)
(motion to transfer denied 1-27-1981).

“IN]Jot making applications available at the chiefs office effec-
tively denied members of the community the opportunity to obtain
agun permit and_bear arms for their self-defense.”

4. Schubert v. DeBard, 398 N.E.2d 1339, at 1341 (Ind. App. 1980)
(motion to transfer denied 8-28-1980).

“We think it clear that our constitution provides our citizenry
the right to bear arms for their self-defense.”

5. 1gaylor v. McNeal, 523 s.w.2d 148, at 150 (Mo. App. 1975).

“The pistols in question are not contraband. * * * Under Art. I,
§ 23, Mo. Const. 1945, V. A.M.S., every citizen has' the right to keep
and bear arms in defense of his home, person and property, with
the limitation that this section shall not justify the wearing of
concealed arms.” .

6. ~City ofLakewood v. Pillow, 180 colo. 20, 501 P.2d 744, at 745
(en banc 1972).

“As an example, we note that this ordinance would prohibit
gunsmiths, pawnbrokers and sporting goods stores from carrying
on a substantial part of their business Also, the ordinance appears
to prohibit individuals from transporting guns to and from such
places of business. Furthermore, it makes it unlawful for a person
to possess a firearm in a vehicle or in a place of business for the
purpose of self-defense. Several of these activities are constitution-
ally protected. Colo. Const, art. 11, § 13.”

7. =City ofLas Vegas v. Moberg, sz n.m. 626, 485 p.2d 737, at 738
(N.M. App. 1971).

“It is our opinion that an ordinance may not deny the people the
constitutionally guaranteed right to bear arms, and to that extent
the ordinance under consideration is void.”

g. State v. Nickerson, 126 mt. 157, 247 P.2d 188, at 192 (1952).

“The law of this jurisdiction accords to the defendant the right to
keep and bear arms and to use same in defense of his own home,
his person and property.”

o. People v. LisS, 406 EI. 419, 94 N.E. 2d 320, at 323 (1950).

“The second amendment to the constitution of the United States
provides the right of the people to keep and bear arms shall not be
infringed. This, of course, does ?ot prevent the enactment of a law
against carrying concealed weapons, but it does indicate it should
be kept in mind, in the construction of a statute of such character,
that it is aimed at persons of criminal instincts, and for the preven-
tion of crime, and not against use in the protection of person or
property.”
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*People v. Nakamura, 99 colo. 262, at 264, 62 P.2d 246 (en
banc 1936).

“It is equally clear that the act wholly disarms aliens for all
purposes. The state . . . cannot disarm any class of persons or
deprive them of the right guaranteed under section 13, article Il of
the Constitution, to bear arms in defense of home, person and
property. The guaranty thus extended is meaningless if any person
is denled the right to_posses arms for such protection.’

.Gl asscoc(l’< C|yofChatanooga 157 Tenn. 518, at 520, 11
S.W. 2d 678 (1928).

“There is no qualifications of the prohibition against the carry-
ing of a pistol in the city ordinance before us but it is made
unlawful ‘to carry,on or about the person any pistol,’ that is. any
sort of pistol in any sort of manner. [W]e must accordingly hold
the provision of this ordinance as to the carrying of a pistol
invalid." .

*People v. Zerillo, 219 mich. 635, 189 N.W. 927, at 928 (1922).

“The provision in the Constitution granting the right to all per-
sons to bear arms is a limitation upon the power of the Legislature
to enact any law to the contrary. The exercise of a right guaran-
teed by the Constitution cannot be made subject to the will of the
sheriff.”

*State v. Kemer, 181 N.c. 574, 107 S.E. 222, at 224 (1921).

“We are of the opinion, however, that ‘pistol' ex vi termini is
properly included within the word ‘arms,” and that the right to
bear such arms cannot be infringed. The historical use of pistols as
‘arms' of offense and defense is beyond controversy.”

“The maintenance of the right to bear arms is a most essential
one to every free people and should not be whittled down by
technical constructions.'

*State v. Rosenthal, 75 vT. 295 55 A. 610, at 611 (1903).

“The people of the state have a right to bear arms for the
defense of themselves and the state. The result is that Ordi-
nance No. 10, so far as it relates to the carrying of a pistol, is
inconsistent with and repugnant to the Constitution and the laws
of the state, and it is therefore to that extent, void.”

15. “In re Brlckey, Ida. 597, at 598-99, 70 p. 609 (1902).

“The second amendment to the federal constitution is in the
following language: ‘A well-regulated militia, being necessary to
the security of a free state, the right of the people to keep and bear
arms, shall not be infringed.” The language of section 11, article |
of the constitution of Idaho, is as follows: ‘The people have the
right to bear arms for their security and defense, but the legisla-
ture shall regulate the exercise of this right by law.” Under these
constitutional provisions, the legislature has no power to prohibit a
citizen from bearing arms in any portion of the state of Idaho,
whether within or without the corporate limits of cities, towns, and
villages.”

19th century cases

16. =Wilson v. State, 33 Ark. 557, at 560, 34 Am. Rep. 52, at 54
(1878).

“If cowardly and dishonorable men sometimes shoot unarmed
men with army pistols or guns, the evil must be prevented by the
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penitentiary and gallows, and not by a general deprivation of con-
stitutional privilege.”

17. *Jennings v. State, s Tex. crim. App. 298, at 300-01 (1878).

fWe believe that portion of the act which provides that, in case
of conviction, the defendant shall forfeit to the county the weapon
or weapons so found on or about his person is not within the scope
of legislative authority. « * « One of his most sacred rights is that
of having arms for his own defence and that of the State. This
right is one of the surest safeguards of liberty and self-preserva-
tion.”

18. *Andrews v. State, so Tenn. 165 8 Am. Rep. 8, at 17 (1871).

“The passage from Story shows clearly that this right' was in-
tended, as we have maintained in this opinion, and was guaranteed
to and to be exercised and enjoyed by the citizen as such, and not
by him as a soldier, or in defense solely of his political rights.”

19. 'NuNnn v. State, 1 ca. (1 KeL) 243, at 251 (1846).

“‘The right of the people to bear arms shall not be infringed.’
The right of the whole people, old and young, men, women and
boys, and not militia only, to keep and bear arms of every descrip-
tion, and not such merely as are used by the militia, shall not be
infringed, curtailed, or broken in upon, in the smallest degree; and
all this for the important end to be attained: the rearing up and
qualifying a well-regulated militia, so vitally necessary to the secu-
rity of a free State.”

20. SIMPSON v. State, 13 Tenn. 356, at 359-60 (1833).

“But suppose it to be assumed on any ground, that our ancestors
adopted and brought over with them this English statute, [the
statute of Northampton,] or portion of the common law, our consti-
tution has completely abrogated it; it says, ‘that the freemen of this
State have a right to keep and bear arms for their common de-
fence.” Article n, sec. 26. * * * By this clause of the constitution,
an express power is given and secured to all the free citizens of the
State to keep and bear arms for their defence, without any qualifi-
cation whatever as to their kind or nature; and it is conceived, that
it would be going much too far, to impair by construction or
abridgement a constitutional privilege, which is so declared; nei-
ther, after so solumn an instrument hath said the people may
carry arms, can we be permitted to impute to the acts thus li-
censed, such a necessarily consequent operation as terror to the
people to be incurred thereby; we must attribute to the framers of
it, the absence of sucli a view.”

21. BIliss v. Commonwealth, 12 Ky. (2 Litt.)) 90, at 92, and 93, 13
Am. Dec. 251 (1822).

"For, in principle, there is no difference between a law prohibit-
ing the wearing concealed arms, and a law forbidding the wearing
such as are exposed; and if the former be unconstitutional, the
latter must be so likewise.”

“But it should not be forgotten, that it is not only a part of the
right that is secured by the constitution; it is the right entire and
complete, as it existed at the adoption of the constitution; and if
any portion of that right be impaired, immaterial how small the
part may be, and immaterial the order of time at which it be done,
it is equally forbidden by the constitution.”



The following represents a list of twelve scholarly articles which
have dealt with the subject of the right to keep and bear arms as
reflected in the second amendment to the Constitution of the
United States. The scholars who have undertaken this research
range from professors of law, history and philosophy to a United
States Senator. All have concluded that the second amendment is
an individual right protecting American citizens in their peaceful
use of firearms.
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Enforcement of Federal Firearms Laws From the
Perspective of the Second Amendment

Federal involvement in firearms possession and transfer was not
significant prior to 1934, when the National Firearms Act was
adopted. The National Firearms Act as adopted covered only fully
automatic weapons (machine guns and submachine guns) and rifles
and shotguns whose barrel length or overall length fell below
certain limits. Since the Act was adopted under the revenue power,
sale of these firearms was not made subject to a ban or permit
system. Instead, each transfer was made subject to a $200 excise
tax, which must be paid prior to transfer; the identification of the
parties to the transfer indirectly accomplished a registration pur-
pose.

The 1934 Act was followed by the Federal Firearms Act of 1938,
which placed some limitations upon sale of ordinary firearms. Per-
sons engaged in the business of selling those firearms in interstate
commerce were required to obtain a Federal Firearms License, at
an annual cost of $1, and to maintain records of the name and
address of persons to whom they sold firearms. Sales to persons
convicted of violent felonies were prohibited, as were interstate
shipments to persons who lacked the permit required by the law of
their state.

Thirty years after adoption of the Federal Firearms Act, the Gun
Control Act of 1968 worked a major revision of federal law. The
Gun Control Act was actually a composite of two statutes. The first
of these, adopted as portions of the Omnibus Crime and Safe
Streets Act, imposed limitations upon imported firearms, expanded
the requirement of dealer licensing to cover anyone "engaged in
the business of dealing” in firearms, whether in interstate or local
commerce, and expanded the recordkeeping obligations for dealers.
It also imposed a variety of direct limitations upon sales of hand-
guns. No transfers were to be permitted between residents of differ-
ent states (unless the recipient was a federally licensed dealer),
even where the transfer was by gift rather than sale and even
wnere the recipient was subject to no state law which could have
been evaded. The category of persons to whom dealers could not
sell was expanded to cover persons convicted of any feltjy (other
than certain business-related felonies such as antitrust violations),
persons subject to a mental commitment order or finding of mental
incompetence, persons who were users of marijuana and other
drugs, and a number of other categories. Another title of the Act
defined persons who were banned from possessing firearms. Para-
doxically, these classes were not identical with the list of classes
prohibited from purchasing or receiving firearms.

The Omnibus Crime and Safe Streets Act was passed on June 5,
1968. and set to take effect in December of that year. Barely two
weeks after its passage, Senator Robert F. Kennedy was assassinat-
ed while campaigning for the presidency. Less than a week after
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his death, the second bill which would form part of the Gun Con-
trol Act of 1968 was introduced in the House. It was reported out of
Judiciary ten days later, out of Rules Committee two weeks after
that, and was on the floor barely a month after its introduction.
The second bill worked a variety of changes upon the original Gun
Control Act. Most significantly, it extended to rifles and shotguns
the controls which had been imposed solely on handguns, extended
the class of persons prohibited from possessing firearms to include
those who were users of marijuana and certain other drugs, ex-
panded judicial review of dealer license revocations by mandating a
de novo hearing once an appeal was taken, and permitted inter-
state sales of rifles and shotguns only where the parties resided in
contiguous states, both of which had enacted legislation permitting
such sales. Similar legislation was passed by the Senate and a
conference of the Houses produced a bill which was essentially a
modification of the House statute. This became law before the
Omnibus Crime Control and Safe Streets Act, and was therefore
set for the same effective date.

Enforcement of the 1968 Act was delegated to the Department of
the Treasury, which had been responsible for enforcing the earlier
gun legislation. This responsibility was in turn given to the Alcohol
and Tobacco Tax Division of the Internal Revenue Service. This
division had traditionally devoted itself to the pursuit of illegal
producers of alcohol; at the time of enactment of the Gun Control
Act, only 8.3 percent of its arrests were for firearms violations.
Following enactment of the Gun Control Act the Alcohol and To-
bacco Tax Division was retitled the Alcohol, Tobacco and Firearms
Division of the IRS. By July, 1972 it had nearly doubled in-size and
became a complete Treasury bureau under the name of Bureau of
Alcohol, Tobacco and Firearms.

The mid-197(l's saw rapid increases in sugar prices, and these in
turn drove the bulk of the “moonshiners” out of business. Over
15,000 illegal distilleries had been raided in 1956; but by 1976 this
had fallen to a mere 609. The BATF thus began to devote the bulk
of its efforts to the area of firearms law enforcement.

Complaints regarding the techniques used by the Bureau in an
effort to generate firearm cases led to hearings before the Subcom-
mittee on Treas-,y, Post Office, and General Appropriations of the
Senate Appropriations Committee in July 1979 and April 1980, and
before the Subcommittee on the Constitution of the Senate Judici-
ary Committee in October 1980. At these hearings evidence was
received from various citizens who had been charged by BATF,
from experts who had studied the BATF, and from officials of the
Bureau itself.

Based upon these hearings it is apparent that enforcement tac-
tics made possible by current federal* firearms laws are constitu-
tionally, legally, and practically reprehensible. Although Congress
adopted the Gun Control Act with the primary object of limiting
access of felons and high-risk groups to firearms, the cverbreadth
of the law has led to neglect of precisely this area of enforcement.
For example the Subcommittee on the Constitution received corre-
spondence from two members of the Illinois Judiciary, dated in
1980, indicating that they had been totally unable to persuade
BATF to accept cases against felons who were in possession of



firearms including sawed-off shotguns. The Bureau’s own figures
demonstrate that in recent years the percentage of its arrests
devoted to felons in possession and persons knowingly selling to
them have dropped from 14 percent down to 10 percent of their
firearms cases. To be sure, genuine criminals are sometimes pros-
ecuted under other sections of the law. Yet, subsequent to these
hearings, BATF stated that 55 percent of its gun law prosecutions
overall involve persons with no record of a felony conviction, and a
third involve citizens with no prior police contact at all.

The Subcommittee received evidence that BATF has primarily
devoted its firearms enforcement efforts to the apprehension, upon
technical malum prohibitum charges, of individuals who lack all
criminal intent and knowledge. Agents anxious to generate an
impressive arrest and gun confiscation quota have repeatedly en-
ticed gun collectors into making a small number of sales—often as
few as four—from their personal collections. Although each of the
sales was completely legal under state and federal law, the agents
then charged the collector with having “engaged in the business”
of dealing in guns without the required license. Since existing law
permits a felony conviction upon these charges even where the
individual has no criminal knowledge or intent numerous collec-
tors have been ruined by a felony record carrying a potential
sentence of five years in federal prison. Even in cases where the
collectors secured acquittal, or grand juries failed to indict, or
prosecutors refused to file criminal charges, agents of the Bureau
have generally -confiscated the entire collection of the potential
defendant upon the ground that he intended to use it in that
violation of the law. In several cases, the agents have refused to
return the collection even after acquittal by jury.

The defendant, under existing law is not entitled to an award of
attorney’s fees, therefore, should he secure return of his collection,
an individual who has already spent thousands of dollars establish-
ing his innocence of the criminal charges is required to spend
thousands more to civilly prove his innocence of the same acts,
without hope of securing any redress. This, of course, has given the
enforcing agency enormous bargaining power in refusing to return
confiscated firearms. Evidence received by the Subcommittee on
the Constitution demonstrated that Bureau agents have tended to
concentrate upon collector's items rather than “criminal street
guns”. One witness appearing before the Subcomm ittee related the
confiscation of a shotgun valued at $7,000. Even the Bureau's own
valuations indicate that the value of firearms confiscated by their
agents is over twice the value which the Bureau has claimed is
typical of "street guns” used in crime. In recent months, the aver-
age value has increased rather than decreased, indicating that the
reforms announced by the Bureau have not in fact redirected their
agents away from collector’s items and toward guns used in crime.

The Subcommittee on the Constitution has also obtained evi-
dence of a variety of other misdirected conduct by agents and
supervisors of the Bureau. In several cases, the Bureau has sought
conviction for supposed technical violations based upon policies and
interpretations of law which the Bureau had not published in the
Federal Register, as required by 5 U.SiC. § 552. For instance, begin-
ning in 1975, Bureau officials apparently reached a judgment that



a dealer who sella to a legitimate purchaser may nonetheless be
subject to prosecution or license revocation if he knows that that
individual intends to transfer the firearm to a nonresident or other
unqualified purchaser. This position was never published in the
Federal Register and is indeed contrary to indications which
Bureau officials had given Congress, that such sales were not in
violation of existing law. Moreover, BATF had informed dealers
that an artilt purchaser could legally buy for a minor, barred by
his age from purchasing a gun on his own. BATF made no effort to
suggest that this was applicable only where the barrier was one of
age. Rather than informing the dealers of this distinction, Bureau
agents set out to produce mass arrests upon these “straw man"
sale charges, sending out undercover agents to entice dealers into
transfers of this type. The first major use of these charges, in
South Carolina in 1975, led to 37 dealers being driven from busi-
ness, many convicted on felony charges. When one of the judges
informed Bureau officials that he felt dealers had not been fairly
treated and given information of the policies they were expected to
follow, and refused to permit further prosecutions until they were
informed, Bureau officials were careful to inform only the dealers
in that one state and even then complained in internal memoranda
that this was interfering with the creation of the cases. When
BATF was later requested to place a warning to dealers on the
front of the Form 4473, which each dealer executes when a sale is
made, it instead chose to place the warning in fine print upon the
back of the form, thus further concealing it from the dealer's sight.

The Constitution Subcommittee also received evidence that the
Bureau has formulated a requirement, of which dealers were not
informed that requires a dealer to keep official records of sales
even from his private collection. BA'TF has gone farther than
merely failing to publish this requiremei. At one point, even as it
was prosecuting a dealer on this charge (admitting that he had no
criminal intent), the Director of the Bureau wrote Senator S. I.
Hayakawa to indicate that there was no such legal requirement
and it was completely lawful ibr a dealer to sell from his collection
without recording it. Since that date, the Director of the Bureau
has stated that that is not the Bureau's position and that such
sales are completely illegal; after making that statement, however,
he was quoted in an interview for a magazine read primarily by
licensed firearms dealers as stating that such sales were in fact
legal and permitted by the Bureau. In these and similar areas, the
Bureau has violated not only the dictates of common sense, but of 5
U.S.C. §552, which was intended to prevent “secret lawmaking” by
administrative bodies.

These practices, amply documented in hearings before this Sub-
committee, leave little doubt that the Bureau has disregarded
rights guaranteed by the constitution and laws of the United
States.

It has trampled upon the second amendment by chilling exercise
of the right to keep and bear arms by law-abiding citizens.

It has offended the fourth amendment by unreasonably search-
ing and seizing private property.



It has ignored the Fifth Amendment by taking private property
without just compensation and by entrapping honest citizens with-
out regard for their right to due process of law.

The rebuttal presented to the Subcommittee by the Bureau was
utterly unconvincing. Richard Davis, speaking on behalf of the
Treasury Department, asserted vaguely that the Bureau's priorities
were aimed at prosecuting willful violators, particularly felons ille-
gally in possession, and at confiscating only guns actually likely to
be used in crime. He also asserted that the Bureau has recently
made great strides toward achieving these priorities. No documen-
tation was offered for either of these assertions. In hearings before
BATF’s Appropriations Subcommittee, however, expert evidence
was submitted establishing that approximately 75 percent of BATF
gun prosecutions were aimed at ordinary citizens who had neither
criminal intent nor knowledge, but were enticed by agents into
unknowing technical violations. (In one case, in fact, the individual
was being prosecuted for an act which the Bureau’s acting director
had stated was perfectly lawful.) In those hearings, moreover,
BATF conceded that in fact (1) only 9.8 percent of their firearm
arrests were brought on felons in illicit possession charges; (2) the
average value of guns seized was $116, whereas BATF had claimed
that “crime guns” were priced at less than half that figure; (3) in
the months following the announcement of their new “priorities”,
the percentage of gun prosecutions aimed at felons had in fact
fallen by a third, and the value of confiscated guns had risen. All
this indicates that the Bureau’s vague claims, both of focus upon
gun-using criminals and of recent reforms, are empty words.

In light of this evidence, reform of federal firearm laws is neces-
sary to protect the most vital rights of American citizens. Such
legislation is embodied in S. 1030. That legislation would require
proof of a willful violation as an element of a federal gun prosecu-
tion, forcing enforcing agencies to ignore the easier technical cases
and aim solely at the intentional breaches. It would restrict confis-
cation of firearms to those actually used in an offense, and require
their return should the owner be acquitted of the charges. By
providing for award of attorney's fees in confiscation cases, or in
other cases if the judge finds charges were brought without just
basis or from improper motives, this proposal would be largely self-
enforcing. S. 1030 would ennance vital protection of constitutional
and civil liberties of those Americans who choose to exercise their
Second Amendment right to keep and bear arms.



OTHER VIEWS OF THE SECOND AMENDMENT

Does the Second Amendment Mean W hat It Says?
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"A well-regulated militia being
necessary to the security of a

free atate,

the right of the

people to keep and bear arms
shall not be infringed."

- Second Amendment,

The “right of the people to keep
and bear arm*” is part of the Bill of
Rights. It stands alongside the First
Amendment's rights of freedom of
speech, press, religion, and assembly.
Opponents of strict or any regulation
of private possession of firearms re-
gard the Second Amendment as no
less important than the First, indeed as
a defense against a tyrannical govern-
ment that would deprive the people of
the basic rights for which a revolution
was fought and an independent nation
founded. Regardless of the degree of
gun control any of us may prefer, itis
essential that the meaning and intent
of the Second Amendment be clearly
understood, and its mandate carried
out.

106 Years of Court Decisions

Although a lively debate has
raged over the purpose of the Second
Amendment, the nation's courts—
federal and state alike-—have been in
basic agreement on this subject for as
long as judicial judgments have been
made on contentions that the Second
Amendment establishes a personal
right to have firearms, free from gov-
ernment regulation. Such decisions go
back more than 100 vyears. The
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the U.S.

Supreme Court’s first decision in this
field was in 1875 in United Slates v.
Cruikshank. Here the Court found
that the right to keep and bear arms
wu not a right granted by the Consti-
tution. was not dependent on the Con-
stitution for its existence, was pro-
tected only against infringement by the
federal government, and in any case its
application to personal rights wasonly
in the context the freedom of the
states to have their own militias. That
is, the right of the individual to have
firearms was given constitutional pro-
tection only to the extent that the right
of the particular individual to have a
gun was essential to the ability of the
state to have an effective militia.

The significance of this relation-
ship of the individual to the organized
militia is better understood, when one
recalls the nature of the armed forces
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(i.;,, the Und forces) in the early years
of the natiotVs history.

Bone and Mus le of the Infantry

There was no national standing
army at the time the Second Amend-
ment became law (1791) and there
would be none ofan”~consequence for
over 100 years. The state militias were
the bone and muscle of the nation's in-
fantry both during and after the Revo-
lution. Fear of a national standing
army with any real strength permeated
attention to the military powen of the
national government and the various
state governments. The basic Consti-
tution. in Article I, Section 8. empow-
ered Congress to provide for “calling
forth the militia to execute the laws of
the union, suppress insurrections, and
repel invasions,” and for “organizing,
arming, and disciplining the militia."
The state militias were by no means re-
garded as the sole instrument ol na-
tional defense. They were, however,
regarded, not only as a vital national
resource, but as the sole defense of the
states against national encroachment.

At that time, and for about
another hundred years, the firearms
used in the state militias were mostly
those brought into such service by the
citizen soldiers themselves. If these
men didn't have guns, the militias
could hardly be effective. Thus, the
“right of the people to keep and bear
arms™ was essential to the viability of
the “well-regulated militia,” which in
turn was “necessary to''the security ofa
free state."”

Those who interpret the Second
Amendment as providing only for a
state's right to have a militia see only
half the picture, omitting the Amend-
ment's implication that private pos-
session of guns is basic to the existence
of such militias (at the time the
Amendment was adopted and for
many years thereafter). Those who
interpret the Second Amendment as
providing or protecting the individ-
ual's personal right to have firearms
see only the other half of the picture.
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omitting the component that the indi-
vidual's right to have a gun must be
shown to be essential to the formation
of an effective militia.

If. as now and indeed ever since
Congress in 1903 established state
militias known as the National Guard,
the arms used by the state militias are
entirely provided by the government,
the right of the people to keep and bear
arms appears to lose whatever mean-
ing it once had as an individual right
protected by the Constitution. The
1903 aa also provided for a reserve
militia consisting of all able-bodied
men between 18 and 45 who were not
members of the organized militia. But
no firearms were issued to t..em in this
reserve status’. Nor are reservists ex-
pected or required to have and bring
their own.

Title 10, Section 311

Many opponents of gun control
make much, in fact too much, of Title
10. Section 311 of the United States



Code in their attempt to prove that the
militia is not limited to the National
Guard—namely, that there is an “un-
organized militia" and that under the
Second Amendment every member of
it haa a constitutional right to have
firearms. Title 10. Section 311, states
that “the militia of the United Slates
consists of all able-bodied males at
least 17 years of age and ... under 45
years of age who are, or who have
mi le a declaration of intention to be-
come, citizens of the United Slates.”
Those who cite that regulation in
the debate on gun control interpret it
to mean that every such person, in fact
every adult citizen, has a Second
Amendment right to a gun to protea
himself or herself against violent harm
to themselves, their families and their
communities. The police, they con-
tend, are not always available. When
widespread violence occurs, the Na-
tional Guard and other military forces
may be preoccupied elsewhere. In this
light, the National Rifie Association
sees the armed citizen as “a potential
community stabilizer” whether as a
civilian member of an organized posse
or simply as a member of the “unor-
ganized militia." In some renditionsof
tho right to keep and bear arms, the
armed citizen is seen as “a vital list
line of defense against crime, federal
tyranny, and foreign invasion”—the
people's “ultimate check against
abuses by their government,” in-
cluding abuse of power by a militia.

“Well Regulated” MIlUtia

Whatever the merits of such
notions about personal and national
security (they are, to say the least,
highly questionable in this day and
age), it is important to note that the
only kind of militia the Second
Amendment expressly regards as con-
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sistent with security is a “well-regu-
lated” militia. One may rationally and
reasonably conclude that this applies
both to an organized militia and an
unorganized one. Otherwise, an armed
citizenry consisting of men and women
using guns for presumed high purpose
according to their respeaive dictates
of personal whim and political fancy is
the stuff from which anarchy could re-
sult, and in turn the tyranny against
which the private possession of guns-
is supposed to protea Americans.
The right to keep and bear arms (a
term that connotes a military purpose)
stems from the English common law
right of self-defense. However, the
possession of guns in the mother coun-
try of the common law was never an
absolute right. Various conditions
were imposed. Britain today has one of
the striaest gun laws in the world.
There is nothing absolute about
the freedoms inour own Bill of Rights.
Freedom of speech is not freedom to
shout “fire™ in a crowded theater.
Freedom of religion is not freedom to
have multiple spouses, or sacrifice a
lamb in the local park, as religiously
sanctioned praaices. Similarly, what-
ever right the Second Amendment
protects regarding the private pos-
session of guns, for whatever defini-
tion of “militia," is not an absolute
right. It must serve the overall public
interest, including (from the preamble
of the US Constitution) the need to
‘insure domestic.tranquility, provide
for the common defense and promote
the general welfare." Whatever right
there is to possess firearms is no less
important than the right of every
American, gun owners included, to
proteaion against the possession of
guns by persons who by any reason-
able standard lack the crucial creden-
tials for responsible gun ownership.®
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o There 1is probably less agreement, more
misinformation, and lesS understanding of the
right to keep and bear arms_than _any other
current controversial constitutional issiie, The
crux of the controversy 1is the construction of
the Secbnd Amendment to the Constitution, which
reads: *A well-regulated militia, being
necessary to the security of a free State, the
[ligh_t 0 keep and_ bear arms_shall_ not he
infringed.* In addition to tne five decisions in
which ~the Supreme Court has construed the
Amendment, every Federal _court decision involving
the Amendment. has _given the Amendment a
collective, militia interpretation and/or held
that firearms control law3 enacted under a
state"s police power are constitutional. Thus
arguments premised upon the Federal Second
Améndment, or the similar provisions in the
thirty-seven state constitutions, have never
prevented regulation of firearms.

— American Bar Association
Background Report on
Firearms Control

The Union_ agrees with _the Supreme Court"s
long-standing interpretation _of the Second
Amendment chat the individual®s right to keep and
bear arms %plles oniy to the preservation or
efficiency a ‘well-regulated mili*-1a.* Except
for lawful police and "military purposes, the
possession of weapons by individuals 1is not
constiutionally protected.

— American Civil Liberties
Union._
Policy 143
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_ The Second Amendment to the United States
Copstitution says: *A well regulated militia
being necessary the security of a free state,
the right of the people to kéep and bear arms,
shall hot be infringed." _ While NRA takes the
firm _stand that law-abiding Americans are
constitutionally entitled to the legal ownershi
and use of firearms, the Second Amendment has no
prevented firearms regulation on national and
state_ levels. Also, the few federal court
decisions. involving the Second Amendment. have
largely %lven the Amendment a collective, nmilitia
interpretation and have limited the application
of the Amendment to the Federal Government.

— National Rifle Association
"NRA Fact Book on Firearms
Control™
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YOU DO NOT HAVE A CONSTITUTIONAL RIGHT TO OWN A HANDGUN.

Tha Second Amendment to the U.S. Constitution states:
"A well-regulated militia, being necessary to the security of a
free State, the right of the people to keep and bear arms, shall
not be infringed.* Some people claim that this amendment
prohibits the federal government from interfering with their
private "right to bear arms.* However, in every instance where
the Supreme Court has ruled on the Second Amendment or discussed
it in a footnote or dicta their position has been uniformly in
favor of interpreting the Second Amendment as a collective right
of the several states and not as an individual right.

While the American ’right to bear arms” developed at the
time of the revolution, it grew out of the duty imposed on the
early colonists to keep arms for the defense of their isolated
and endangered communities. This duty was limited, however, by
the colonial governments in order to prevent the use of firr ms
for harmful purposes. 11 prevent civil disturbances the
colonial government3 were careful to keep arms from falling into
the. ’wrong hands* and passed regulations concerning the
conditions under which arms could be used.

Following the revolution the founders of the nation
lackad confidence in the newly formed federation. Having just
waged a revolution against an oppressive colonial ruler, they
felt the need to protect their collective right to rise up and
defend themselves against the new federal government. The
founding fathers wat.ced to be sure than a people®s militia could
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continue to exist in case the states needed to ptotect
themselves from abuses by the new federal government.

Records of the debates over the passage of the Second
Amendment clearly show that the intent of Congress was to
prevent the federal government from destroying th.e state
militias. The "right to bear arms" was a corporate right used
to insure that a balance between liberty and authority within
the union would be maintained. Personal self-protection was not
the issue. While some attempts were made to include a personal
right to have arms in the Bill of Rights, these provisions were
never adopted.

Many court decisions and virtually every leading legal
scholar and constitutional expert in the country agree that the
intent, wording and meaning of the Second Amendment in its full
context, refer only to the people®s collective right to bear
arms as members of a well-regulated and authorized militia.
Moreover, no serious student of Irw believes that the amendmemi
prevents the reasonable regulation of firearms. This is
evidenced by the many unchallenged laws on the books which
require licenses and permits or prohibit the carrying of
concealed weapons.

While the Second Amendment does not guarantee an
individual a right to bear aras, the rights and responsibilities
of self-protection are implicit in much of the constitution and
in the vast body of law that rules our political and social
life. Members of the pro-handgun lobby sometimes cite common
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law to support their arguments against handgun control.
According to these arguments the individual has a Common Law
right to keep and bear arms foe self-defense and to de® j one's
country. It should be noted, however, that England, the country
which is the source of all U.S. Common Law, has enacted some of
the most 3tringent handgun control laws in the world and thus
does not feel that they are ih violation of Common Law rights.

Attached to this submission are four scholarly articles
on the origins and meaning of the Second Amendment. An analysis
by the U.S. Federal Courts follows immediately.

What the Courts Sav

The "right to bear arms" question has been brought into
the courts many times since the Constitution was written. The
courts have consistently ruled that the Second Amendment does
not guarantee a personal right to own firearms.

Supreme Court decisions on the "right to bear arms” have
repeatedly stated that the Second Amendment was conceived of as
a restraint on the power of the federal government over the
state militias. In U.S. v. Cruickshank. 9% U.S. 542 (1874),
the Court held the. while there may be an individual right to
possess arms, it existed independently of the Second Amendment.

Subsequent decisions elaborated on the scope of the
Second Amendment®s guarantee. In Presser v. Illinois. 116
U.S. 252 (1886), the Court upheld an Illinois statute forbidding
bodies of m«n to associate in military organizations or to drill
or parade with arms in cities or toms. The court also ruled
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that” the states had the power to regulated firearms as was
necessary for the common good.

The third and least important of the Second Amendment
cases was Miller v. Texas. 153 U.S. 535 (1894), in which a
con icted murderer asserted that the state had violated his
Second and Fourth Amendment rights. The Supreme Court
unanimously dismissed the claim saying that the Second Amendment
did not apply to the states citing, Cruickshank and other
cases.

The most frequently discussed case on the issue of the
Second Amendment is U.S. v. Miller 307 U.S. 174, 59 S. Ct.
816, 83 L.Ed. 1206 (1939). At issue is the so-called ’ordinary
military equipment* question. Proponents of the Second
Amendment as an individual -right insist that the Miller Court
was attempting to dichotomize ’militia* and *non-militia’
weapons, the latter being subject to legislative control while
the former is not. The argument then goes on to state that the
court was unaware that Miller"s weapon, a sawed-off shotgun, had
in fact been used in World War X. Therefore, the argument
continues, if the Court had only been made aware of this
historical fact it would have overturned Miller®s conviction and
ruled the 1934 National Firearm Act unconstitutional.

The problem with this argument is twofold. First, the
Court was not creating the “militia’ versus *non-militia"
dichotomy for the purposes of identifying individual right
versus collective right weapons. Second, and probably more
important, the Court was probably not attempting to formulate



N.C.B.H. STATEMENT

arule at all. Sees (a3 v. U.S. 131 F.2d 916 (1 CCA, 1942)
cert, denied 319 U.S. 770, 63 S. Ct. 1431, 37 L.Ed. 1718 (1942).
[Note: in the certerori denial the defendant is referred to
ax Velazquez v. U.S. His full name was Jose Cases Velazquez,
hence, this has been a source of some confusion.]

In rejecting the military character of the 3hotgun the
wilier court wrote: ) )

In the absence of any evidence tending _show

that possession or usé of a "shotgun havm%ha

barrel of less than eighteen incheS in length*

at this time has _some reasgnable relationship

to the preservation or efficiency of a weil
reculated militia. we cannot say that the

Second Amendment guarantees for right to
Iggggd]and bear such an Instrument (emphasis

What we have then is two tiered test: firdt for the
weapon and second for the weapon holder. Even assuming that
clear convincing proof bad shown that sawed-off 3hotguns were
not merely part of the military arsenal but in fact were
standard issue as common as K-rations and helmets ang
furthermore it was. a court martial offense to be found without
it, it still would not have done Mr. Miller a whit of good. Mr.
Hiller fail3 miserably in the weapon holder test. He was not
acting in the role of the member of “militia,* much less a
regulated militia,” and least of all the *vell regulated
militia,* described by the Court and the Second Amendment.

The most that can be said for whose right emerged in
Miller is that of the state militia®s and their own arsenals.
But even here common sense tails us there are clear parameters
on state militia arsenals. If not, it would logically follow
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that the eeveral states could, at will, establish independent
nuclear strike forces. If nothing else, such a development
would certainly enliven the annual Governor®s conference.

But, of course, shortly after the Miller court ruled,
the idea of a "ailitia/non-militia* test was put to "a well
needed rest. In Cases la.k.a-. Velazquezl the Court of
Appeals not only rejected the idea that individuals were part of
the militia/non-militia weapons dichotomy but insisted that no

such dichotomy was intended: i i
we do not feel that the Supreme Court in this
case was attempting to formulate a general
rule a%pllcable to all cases. The rulé which
it laid down was adequate to dispose of the
case before it and_that we think was as far as
the Supreme Court intended to go.

Since Miller the Supreme Court has on at least two
occasions spoken on the subject of the Second Amendment. In E.
Adams v. Williams 407 U.S. 143, 92 S. Ct. 1921, 322 Ed. 612
(1972) Justice Douglas discussing search and seizure problems

wrofe:

_A powerful lobby dins into the ears of
our citizenry that these gun purchases are
constitutional _rights protected the Second
Amendment, _which reads, "A well regulated
Militia, beln% necessary to the securily of a
free State, the I"IPht of the people to keep
and bear Arms,_ shall' not be infringed."

There 'is under our decisions no reason
why stiff state laws governing the purchase
and possession of pistols may not be enacted.
There is no reason why piStols_may not be
barred. from anyone with a police” record.
There Is no reason why a State may not require
a purchaser of a pistol to pass a psychiatric
test. There 1s no reason why all pistols
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should noc be barred to everyone except the

police. i i i
) The leading case 1is United States V.
Miller, 307 U.S. 174, c9 S.Ct. 816, 8 _L.Ed.
1206, upholding_a federal Taw making criminal
the shipment “in interstate commerce of a
sawed-off shotgun. The law was upheld, there
being no evidence that a sawed-off _shotgun had
“some reasonable _relatlonshllp to the
preservation qr efficiency of a well regulated
militia. * Iji*, at 178, 59 S.Ct. at 818.
The Second Amendment, _ it was held, “must be
interpreted and. applied” with the view of

maintaining a "militia.* _

"The MilLitia which the States were
expected to maintain _and” train 1is set in
contrast with Troops which they were forbidden
to keep withgut the consent Congress.
sentiment of_ the time strongly disfavored
standing armies: _the common™ vView was that
adequate defense of country and laws_could be
secured through the Militia- civilians
ermarlly soldiers on occasion.* rd.. at
78-179, 59_S.Ct., at 8i8. . )

Critics say that proposals like thi3
water. down the” Second Amendment. Our
decisions belie that argument, for the Second
Amendment, _as noted, Wwas designed to keep
alive the militia.

Douglas and Marshall®s opinion on the Second Amendment
is unequivocably clear: the Amendment is a collective right of

the state.

Host recently in Lfiyjg,y.. UnitedStates 445 U.S. 95,
100 S.Ct. 915 _ L.Ed. (1980) Justice Blackraun,
writing for the majority, upheld the 1968Gun Control Act and

noted in a critical footnote:

8. These legislative restrictions on the use
of firearns are neither_ based qun
constitutionally suspect criteria, nor do they
trench upon any constitutionally protected
liberties. _ Sea.Unites States,., Miller 387
U.S 174, "178, 59 'S. Ct. 816, 813, 83 L.Ed.
1206 _ (1939) '(the Second Amendment guarantees
no right t0 keep and bear a firearm that does
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not have *some reasonable relationship to the
preservation or efficiency of a well regulated
mllltla? United States. v. Three WinChester

30-30 Caliber Lever Act.ion Carb.mcs, 501 F.2d
1288, 1290, n. 5 (CA7 1975)7 United States V.

Johnson . <97 F.2d 5<8 ( 19742 Codv v.
United States. 460 F.2d 34 (CAS), cert,
denied, 490 U.S. 1010, 93 S.Ct. 454, 3#
L.Ed.2d 303 (1972) ~(the latter three cases
holdln respectively, that Sec. g
Sec. 922 g) and Sec. 922(a)(6) do not violate
the Second” Amendment)
The Mil)er standard has once again been vindicated to

be a collective right of *a well regulated militia."

Amendment

U.S. v. Wilbur 545 F.2d 7641 fist 1976)

In prosecution for violation of the Gun Control Act of
1968, trial court action in curtailing defense counsel®s
argutnent on Second Amendment was proper as preventing confusion
lest jury believe that United States Constitution provided
defendants with legal defense.

EcAert y-. Citv of. Philadelphia. 477. F.2d 610 (3rd 1973)

Appellant®s theory in the district court which he now
repeats is that by the Second Amendment to the United States
Constitution he is entitled to bear arms. Appellant is
completely wrong about that.

UE. v.. Kinc 532 F.2d 505 (3rd 1976)
We firmly disagree with the argument that the statute
violates appellant®s right to keep and bear arms. He was
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neither charged with nor convicted of keeping and bearing arms.
He was charged with and convicted of engaging without a license
in the business of dealing in firearms and of conspiring with
others so to do.

U«5. -y. glares-554 .r,.2d..S5. (3td 13771

The courts consistently have found no conflict between
federal gun laws and the Second Amendment, narrowly construing
the latter to guarantee the right to bear arms as a member of a
militia. Graves has not attempted to invoke the Second
Amendment as a defense in the present prosecution. Even if he
had, we would deem controlling the interpretation adopted in
Miller and the cases following it.

ILS.-Y., Joi3naoa.437-r.2d-5.4fi .LIth-13.7.41.

The statute prohibiting the transportation of a firearm
in interstate commerce after having been convicted of a felonY
is not unconstitutional as violative of defendant®s Second
Amendment right to keep and bear arms since the Second Amendment
only confers a collective right of keeping and bearing arms
which must bear a reasonable relationship to the presentation or
efficiency of a well-regulated militia.
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D.S" y. .Snider i1d2 F.2d 645 (4th 1974)

Dissent (not in conflict with the majority view on this issue):
Although tuousand of perfectly well intentioned persons

doubtless believe with all sincerity that the Second Amendment

protection of the right to bear arms is violated by the Gun Lav

e.g. 18 U.S.C. Appendix (201 et seq.), such a contention would

be frivolous.

UaS*Ya-Johnspn U I-E._2fl-n34 (Gth 13711

Appellant®s remaining contention, that his
constitutional right to bear arms has been infringed by the Act,
misconstrues the Second Amendment. The Supreme Court dealt with
such a constitutional attack directed against the National
Firearms Act of 1934 in U.S. v. Miller.

US..,v. Williams #fi. F.2d 4b f5th 1971)

Statutes proscribing offense of and penalty for
possession of an unregistered firearm are not violative of the
right to bear arms as guaranteed by Second Amendment.

BcKniBht Yn U.S. ,5Q7 ,F..1d-1034- (5th 1375)

Appeals Court upholds lower court’s rejection of
defendant"s motion for relief on the basis that the firearms
charge under which he was convicted violated his Second
Amendment rights.

36-967 0-83

as won
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US.-v. .Foroett 349 F.2d 501 (6th 1965)
Upholds Miller ruling regarding the National Firearms
Act as not violating the Second Amendment.

Stevens v. U.S. 440 ?.2d 144 (6th 1971)

Constitutional right to keep and bear arms applies only
to the right of the state to maintain militia and not to
individuals® rights to bear arms. Congress had authority under
commerce clause to prohibit possession of firearms by convicted
felons, based upon congressional finding that such possession
passeB threat to interstate commerce.

U.S. v. Dav 476 F.2d 562 (6th 19731

As to the alleged right to bear arms, Day"s claim is
meritless. There is no absolute constitutional right of an
individual to possess a firearm.

U.S. v.. airmlev 529 F.2d. 103 (6th 197%)

Statute under which defendants were convicted of
possession of unregistered firearms did not violate defendants®
right to bear arms.

U.S. Y. Warin,.S3Q f.2d 103J fith,197f1)
It is clear that the Second Amendment guarantees a

collective rather than an individual right. The fact that the
defendant Warin, in common with all adult residents and citizens
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of Ohio, is subject to enrollment in the militia of the state
confers on him no right to possess the submachine gun in
question.

B.S*. Yr, Prunes..SQfi T.2d 871 (6th 1377?)

Upholds Justice Douglas®™ concurring and dissenting
discussion on the proposition that the purchase of guns is a
constitutional right protected by the Second Amendment in Adams
v. Williams.

Witherspoon.v. U.S. 533 F.2d 1247 (6th 19801

Appellant contended that the Second Amendment afforded
him protection from the federal firearms statutes because he was
on his own business premises. There is, of course, no such
specific proviso in the Second Amendment nor is there any
Supreme Court interpretation®to that effect.

U.S. V. Luuchli m F.2d 1037 fAch 19711

We reject defendant®s argument that the Gun Control Act
of 1968 is violative of the Second Amendment guarantee of the
right to bear arms.

D’S. v. McCutcheon. 446 F.2d 113 frth 1971)

Statute requiring one who makes firearm to file with
Secretary of Treasury or his delegate written application to
make and register firearm and pay any applicable tax thereon and
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statute requiting registration of such firearm by maker thereof
did not infringe Second Amendment right to keeep and bear arms.
US \ Three Winchester 3o0-30 Caliber Lever Action Carhineg;
504 F.2d 1288 (7th.19741

Statute prohibiting possession of firearms by previously
convicted felon does not infringe on Second Amendment®s
protection of right to bear arms.

U.S. v. Svnnes 43B F.2d 754 (8th 19711

While the Court in Miller dealt with the prohibited
possession of a sawed-off shotgun, the reasoning and conclusion
of that case has carried forward to other federal gun
legislation. We think it is also applicable here. Although
Sec. 1202(a) is the broadest federal gun legislation to date, we
see no conflict between it and the Second Amendment since there
is no showing that prohibiting possession of firearms by felons
the maintenance of a "well regulated militia."

U.S. v. Decker 446 F.2d 164 (Bth 1971)

The record-keeping requirements at issue here bear an
even more tenuous relationship to the Second Amendment than did
the statute involved in Miller. Thus, 1in light of the
defendants failure to present any evidence indicating a conflict
between the requirements of Secs. 922(m) and 923(g) and the
maintenance of a well-regulated militia. We decline to hold
that the statute violates the Second Amendment.
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Cody V. U.S. 4f0 V.74 34 (8th 19721

Second Amendment right to bear arms is not an absolute
bar to Congressional regulation of the use or possession of
firearms and its guarantee extends only to use or possession
which has some reasonable relationship to the presentation or
efficiency of a well-regulated ailitia.

U.S. v. Turcotte 558 F.2d B93 (Bth.J-977)

He find no reason to reconsider the decision in Codv
that the prohibition of section S22 <oes not obstruct the
maintenance of a well-regulated militia, and therefore is not
violative of the Second Aaendnent.

U.S. v. Wvnde 579 F.2d 1Q8B fSth.19781
Upholds U.S. v. Turcotte. which declared that Sec.
922(h) does not violate the Second Amendment right to bear arms.

U.S. v. Tomlin 454 F.2d 17b (9th 1972)

Statutes requiring registration of firearms and making
it unlawful for any person to receive or possess unregistered
firearms are not unconstitutional as infringing on right to bear
arms under Second Amendment.

U.S. v. Oakes 564 F.2d 384 P.Oth 1977)
Purpose of the Second Amendment guaranteeing the right
of the people to keep and bear arms, was to preserve the
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effectiveness and assure the continuation of the state militia.
To apply the Second Amendment so as to guarantee defendant®s
right to keep an unregistered firearm which was not shown to
have any connection to the militia, merely because defendant was
technically a member of the Kansas militia, would be unjustified
in terms of eithe: logic or policy; and his membership in "Posse
Comitatus," an apparently non-governmental organization.



Historical Bases of the Right To Keep and Bear Arms

by David T. Hardy, Partner in the Law Firm Sando & Hardy

In analysing the right to keep and bear arms, we must constant-
ly keep in mind that it is one of the few rights in the Constitution
which can claim any considerable antiquity. Freedom of the press,
for instance, had little ancestry at common law: statutes requiring
a government license to publish any works on political or religious
m atters were in effect in England until 1695, when they were
allowed to expire for economic, not libertarian, reasons.fl] Long
after that date, prosecutions after-the-fact for seditious libel were
common. In the Colonies, these and similar statutes were likewise
enforced and offending religious material was burned in Massachu-
setts as late as 1723.[2] Protests against general search warrants
did not become common until after 1760, and the invalidity of such
warrants at common law was not recognized until the eve of the
American Revolution.[3]

In contrast to these rights, the right to keep and bear arms can
claim an ancestry stretching for well over a millenium. The antiq-
uity of the right is so great that it is all but impossible to document
its actual beginning. It is fairly clear that its origin lay in the
customs of Germanic tribes, under which arms bearing was a right
and a duty of free men; in fact, the ceremony for giving freedom to
a slave required that the former slave be presented with the arma-
ment of a free man.[4] He then acquired the duty to serve in an
equivalent of a citizen army. These customs were brought into
England by the earliest Saxons. The first mention of the citizen
army, or the “fyrd” is found in documents dating to 690 A.D., but
scholars have concluded that the duty to serve in such with person-
al armament "is older than our oldest records.” (Not knowing of
the earlier records, 18th century legal historians including the
great Blackstone attributed the origin of the English system to
Alfred the Great, who ruled in the late 9th century A.D.)[5]

This viewpoint of individual armament and duty differed greatly
from the feudal system which were coming into existence in
Europe. The feudal system presupposed that the vast bulk of fight-
ing duties would fall to a small warrior caste, composed primarily
of the mounted knight. These individuals held the primary political
and military power. Thus peasant armament was a threat to the
political status quo. In England, on the other hand, a system
evolved whereby peasant armament became the great underpin-
ning of the status quo and individual armament became viewed as
a right rather than a threat.

This in turn significantly changed the evolution of political sys-
tems in Britain. Since so much military power lay with the private
citizen, the traditional monarchy was necessarily much more a
limited monarchy than an absolute one. Even after the Norman

(45)
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Conquest of 1066, which brought feudal systems into Britain, kings
regularly appealed to the people for assistance. William Rufus,
second Norman king of England, was driven to appeal to the citi-
zenry to put down a rebellion of feudal barons. To obtain the
assistance of the individual armed citizen, he promised the people
of England to provide better laws then had ever been made, to
rescind ail new taxes instituted during his reign, and to annul the
hated forest laws which imposed draconian punishments; inspired
by his promises, the citizenry rose with their arms and defended
his government against the rebels.[6] After his death, his brother,
Henry I, often drilled the citizen units in person, seeking to appeal
to the individual members. In short, kingship in Britain became a
far more democratic affair than it would ever become on the Conti-
nent, due in major part to the individual armament of the British
citizen.

The Angevin monarchs expanded this still farther. Henry Il, who
is considered the father of the common law, promulgated the
Assize of Arms in 1181. This required all British citizens between
15 and 40 to purchase and keep arms. The type of arms required
varied with wealth; the wealthiest had to provide themselves with
full armor, sword, dagger, and war horse, while even the poorest
citizens, “the whole community of freemen”, must have leather
armor, helmet, and a lance.[7] Twice a year sill citizens were to be
inspected by the king’ officials to insure that they possessed the
necessary arms. Conversely, the English made it quite clear that
the king was to be expected to depend exclusively upon his armed
freemen. When rebellious barons forced John | to sign the Magna
Carta in 1215, they inserted in its prohibitions a requirement that
he “expel from the kingdom all foreign Kknights, crossbowmen,
sergeants, and mercenaries, who have come with horses and weap-
ons to the harm of the realm.”

Henry HI continued this tradition. In his 1253 Assize of Arms he
expanded the age categories to include everyone between 15 and 60
years of age, and made a further modification which bordered on
the revolutionary. Now, not only were freemen to be armed, but
even villeins, who were little more than serfs and were bound to
the land. Now all “citizens, burgesses, free tenants, villeins and
others from 15 to 60 years of age” were legally required to be
armed.[8] Even the poorest classes of these were required to have a
halberd (a pole arm with an axe and spike head) and a knife, plus
a bow if they owned lands worth over two pounds sterling.

The role of the armed citizen exoanded under the rule of the
four Edwards. During civil wars in W ales, Edward | discovered the
utility of the Welsh longbow, an extremely potent bow (its pull was
estimated to have been between 100-200 pounds, whereas today a
60-pound bow is considered extremely powerful) which could pene-
trate the heaviest armor. Unlike the crossbow (and to an even
greater extent, the armor and horse of the mounted knight) the
longbow could be made cheaply enough and maintained easily
enough to become the universal armament of all citizens. W hile on
the Continent so deadly a weapon was considered a threat to the
rule of the armored knight, in Britain its use was encouraged by
the monarch. At Crecy, Poitiers and Agincourt, the longbow in the
hands of British commoners decimated the French armorec
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knights. By 1369 Edward HI was ordering the sheriffs of London to
require “everyone of said city stronge in body, at leisure time on
holidays” to ™use in their recreation bowes and arrows.”[9] He
hardly needed the encouragement; the archery ranges outside
London were so constantly swamped with arrows that no grass
would grow upon them. Edward IV continued this policy, com-
manding that “every Englishman or Irishman dwelling in England
must have a bow of his own height”, and commanding that each
town build and maintain an archery range upon which every citi-
zen must practice on feast days.[10] In 1470 he banned games of
dice, horseshoes, and tennis in order to force citizens to use nothing
but the bow for sportfll] He imposed price controls on bows in
order to ensuie that bows would be inexpensive enough for even
the poorest citizen to purchase them.[12]

W hile the common law sought to force all commoners to possess
what was then the most deadly military weapon, it also imposed
only the most minimal restraints upon use of that weapon. These
focused purely upon criminal misuse of the weapon or its transpor-
tation into certain highly protected areas. In 1279, for instance,
those coming before the royal courts were required to “come with-
out all force and armor”.[13] The Statute of Arms, whose date of
enactment is uncertain, required that spectators at tournaments
attend without armament and that those participating in the tour-
nament carry swords without points.[14] The 1328 Statute of North-
ampton prohibited anyone, other than the king’s servants or citi-
zens attempting to keep the peace, from coming before the king’s
ministers “with force and arms”, or acting “in affray of the peace”,
and from going or riding “armed by night or by day in fairs,
markets, nor in the presence of the justices or other ministers nor
in no part elsewhere ” [15] In light of the common law prefer-
ence for individual armament, however, English courts construed
this to mean that only carrying of arms in a threatening or terrify-
ing manner was prohibited. In the words of William Hawkins in
his “Pleas of the Crown”, “no wearing of arms is within the mean-
ing of the statute, unless it be accompanied with such circum -
stances as are apt to terrify the people; from which it seems to
follow, that persons of quality are in no danger of offending against
the statute by wearing common weapons ” [16] Thus- the sole
common law restraints upon use of armament in this period fo-
cused either upon carrying into specially protected areas or upon
what today would be considered assault with a deadly weapon.

W hile firearms had been invented sometime before, only in the
16th century did they become truly portable with the invention of
the wheellock. This breakthrough inspired a number of attem pts in
Europe and England to control weaponry. The Emperor Maxmilian
attempted to impose bans upon wheellock manufacture throughout
his empire on the Continent; the French imposed strict controls
both upon manufacture and Side of firearms and upon assembly of
ammunition and making of powder.[17] The English briefly experi-
mented with such but found them repugnant to their institutions.
Henry VTI had in 1503 banned the shooting of crossbows upon an
extremely limited basis.[18] First, only shooting and not por .~ssion
was outlawed, and that only without a license or “placarde” from
the king. Secondly, an exception was made for those who shot in
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defense of a residence (“but if he shote aw of a howse for the
lawefuU defen of the same”) and for lords who owned land worth
200 marks per year. Third, as might be surmised from the ban
upon shooting rather than upon ownership, the purpose was to
force citizens to use the longbow, which was considered a much
deadlier weapon.

His successor Henry VTH was a great devotee of the longbow and
early in his reign attempted to push its use by still more vigorous
means. In 1511 he enacted “an act concerning shooting in longe
bowes” which banned games, required fathers to purchase bows for
sons between the ages of 7 and 14 and to “lera theym and bryng
theym wup in shootyng”. From age 14 until 40 each non-disabled
citizen was obliged to practice longbow shooting and also to have
bow and arrows "contynually in hys house.” Anyone who failed to
own and use a longbow was subject to a fine. The ban upon cross-
bows was renewed and the property requirement for such was
raised to 300 marks.[19]

In 1514 Henry extended the ban upon crossbows to include
“handgonnes” (which at that time meant any firearm carried by
hand, as opposed to cannons, rather than what are today called
“pistols”), and to extend the ban to possession as well as shoot-
ing.[20] Once again the intent was to force ownership and use of
the longbow in place of the less efficient firearms of the time.

Unlike his continental equivalents, Henry was soon forced to
give up his attempt at gun controL In 1523 the property qualifica-
tion was lowered from 300 pounds sterling to only 100 pounds, and
the penalty was reduced from imprisonment and fine to a fine
only.(21] In 1541 the statute was again amended (adding in its
preface a protest that despite the earlier law people "have used
and yet doe daylie ryde and go in the King's highwayes and else-
where, having with them crosbowes and little handguns”) to perm it
ownership of the longer arms (over three-quarters of a yard or one
yard in total length, depending upon type) by any citizen, and
ownership of the shorter arms by citizens with over 100 pounds’
worth of land.(22] It also prohibited shooting within a quarter of a
mile of a town except upon a range “or for defense of his person or
house”, and provided that “it shal be laufull from henceforth to all
gentlemen, yoemen and servingemen .. . and to all the inhabi-
tants of citries, boroughes and markett townes of this realme of
Englande to shote with any handgune, demyhake or hagbutt at

anye butt or bank of earth ... to have and kepe in everie of their
houses any such handgune or handgunes . . . with the intent to
use and shote the same at a but or bank of earth . . . this present

act or anythinge therein conteyned to the contrarie notwithstand-
inge.” Eventually Henry gave ud the entire effort and simply re-
scinded his firearm law3 by proclamation.[23] W eapons control— at
least that which limited armament rather than required it—was
recognized as repugnant to the English system. Indeed, the Tudor
legal commentator Sir John Fortescue would comment (in his com-
parison between the happy state of peasants in England, with its
limited monarchy, and the unhappy state of peasants in France,
with absolute monarchy) that the French peasants were so poorly
off that they not only starved but could not have any “Wepen” or
the means to obtain it.(24] The consciousness of English as a weap-
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ons owning and using people, in contrast to the French and other
Continentals, was beginning to take form.

Under Elizabeth the English militia system developed still far-
ther; indeed, it was during her reign that the phrase “militia” was
first used to describe the concept of a universally armed people
ready to stand in defense of their nation.[25] The militia were now
mustered by county lieutenants and called to formal musters to
display and practice with their weapons.[26] Elizabeth also sought
the creation of "trained bands” or “train bands”, which were small
militia units given special training and provided with govemmen-
tally purchased arms.[27]

Her efforts largely decayed tinder her successor James I, who
permitted repeal of some of the most important militia statutes.
His successor, Charles I, paid the price. Increasing hostility from

Parliament, which was now beginning to assert itself as a distinct
legislative body, brought the kingdom to the brink of civil war. The
king compromised, sending his best advisor to the scaffold, but
when Parliament asked for control over the militia he exploded.
“By God, not for an hour, you have asked that of me in this, which
was never asked ofa king, ’[28] he replied. An unsuccessful attempt
to arrest five members of Parliament on charges of treason led tc
the final breach. The five members were protected by the London
militia, and the king was forced to flee the city and attempt to
muster his own an ly.

As the civil war wore on, Parliament was at length driven to
create the “New Model Army"™, a standing body of veteran troops
who were predominantly Puritan.[29] These were rigort~sly disci-
plined under the leadership of Oliver Cromwell, who eventually
rose to head the army, and with their aid Parliament ended as the
victor in the civil war. But in July 1647 the New Model Army
(alienated by a failure of pay and by the anti-Puritan measures of
the Parliament) marched on London and took over the govern-
ment. On December 6, 1648 troops, acting on Cromwell’s orders,
surrounded the Parliament building and drove off over 140 mem-
bers. The remainder formed what became known as “the Rump
Parliament”. By 1653 even the Rump was an impediment to Crom-
well and he used his troops to totally shut down parliamentary
government; the army officers then selected a new Parliament
composed largely of Puritan elders. A short time later Cromwell
pressured its dissolution and in 1654 he replaced it with yet an-
other Parliament, in whose election only those whose land was
worth over 200 pounds sterling could vote. This Parliament in turn
named Cromwell “Lord Protector”™ and king of England in all but
name. Yet a year later Cromwell dissolved even this Parliament
and established a military dictatorship, dividing the nation into
eleven districts, each headed by a major general whose duties
included political surveillance, censorship of publications, and in-
fluencing future elections.[30] A major factor in the dissolution of
several of these parliaments was their attempt to adopt new militia
statutes; Cromwell, who controlled by the new model army, had
little interest in permitting Parliament to reorganize the militia.

Following Cromwell’s death, the English were more than happy
to accept back the son of the late Charles, Charles Il, as monarch.
Charles Il promptly dissolved the army, offering full pay plus a
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bonus from his own finances, and guaranteeing work on public
works projects for the demobilized troops.[31] He also sought to
secure himself by a variety of legislation which people in Parlia-
ment, in their haste to welcome the end of Puritan rule, did not
recognize as dictatorial. In 1661 and 1662 he expanded the defini-
tion of treason, imposed press censorship, restricted practice of
religion by Puritans and others and leveled the protective walls of
many towns which had sided with Parliament.f32] Instructions
were also issued to the lord's lieutenant to form special militia
units out of volunteers of favorable political views, “the officers to
be numerous, disaffected persons watched and not allowed to as-
semble, and their-arms seized. . . .”[33] The excessive searches for
arms under that order led to Parliamentary resistance and refusal
to grant a militia bill in the sessions of 1660 and 1661.[34] Only in
1662 was Charles able to obtain a militia statute pleasing to him.
The 1662 statute permitted the King to appoint Lieutenants for
each county and major city; these lieutenants could charge persons
with the responsibility of equipping and paying a militia man. But
not every Englishman was required to be armed or serve, and those
who were required could always hire a substitute to appear for
them. The lieutenants were moreover empowered to hire persons
“to search for and seize all arms in the costody or possession of any
person or persons whom the said lieutenant or any two or more of
their deputies shall judge dangerous to the peace of the king-
dom. . . .”[35] The Calendar of State Papers for the period is filled
with reports of confiscations of weapons from suspicious persons
and religious independents.[36] Charles also by proclamation or-
dered gunsmiths to produce records of all firearms sold; importa-
tion of firearms from overseas was banned; and carriers through-
out the realm were forbidden to transport firearms without first
obtaining a license. (The resemblance between these measures and
the American 1968 Gun Control Act is astonishing).

In 1671 this was followed with an amendment to the Hunting
Act. Hunting was restricted to those who owned lands worth 100
pounds and, most importantly, those who could not hunt (who
formed the vast bulk of the kingdom) were “declared to be persons
by the laws of this realm, not allowed to have or keep for them-
selves, or any other person or persons, any guns, bows, grey-
hounds. . . .”[37] “Guns” were an addition to the list: all but the
wealthiest land-owners could be disarmed. As Charles' reign wore
on he encountered increasing opposition from Parliament and from
what was becoming the W hig pax ] This he met by such drastic
measures as moving the sitting of Parliament from London (which
was quite favorable to the Whigs) to Oxford, and by arresting and
executing several W hig leaders on charges of treason. Charles sur-
vived, but it was a close race.

James n, Charles' brother and successor, would not be so lucky.
He continued to enforce the laws on disarmament, directing them
with increasing force against Puritans and his political opponents.
Moreover he used his “dispensing power” to permit Catholic offi-
cers to stay with the army. He sought to obtain permission to
expand the standing army complaining that during rebellion the
militia “is not sufficient for such occasions, and that there is noth-
ing but a good force of well disciplined troops in constant pay that



51

can defend us. . . ."[38] Parliament refused, but James kept a lim-
ited standing army on foot from bu'" own n sources. In 1686 he
issued orders to six lord lieutenant complaP-ng that "a great
many persons not qualified by law, under pi*:tense of shooting
matches, keep muskets or other guns in their houses,” and that he
desired them to "cause strict search to be made for such muskets
or guns and to seise and safely keep them until further order.”[33]
In Ireland he ordered General Tyrconnel to disarm the populance:

A royal order came from W hitehall for disarming the
population. This order Tyrconnel strictly executed as-he
respected the English. Although the'country was infested
by predatory bands, a Protestant gentleman could scarcely
obtain permission to keep a brace of pistols.[40]

These measures did James little good; in 1688 his son-in-law and
daughter, William of Orange and Mary entered the nation in a
supposed "invasion” which came to be known as the "the Glorious
Revolution”. After defection of a number of his nobility and refusal
of the militia to fight, James fled to the Continent.

This left Parliament with an interesting question: was James
king and, if not, how did they go about putting W illiam and Mary
on the throne? They approached this problem by promulgating a
Declaration of Rights, which listed complaints against James and
argued that these had forfeited him the right to rule. After Wil-
liam accepted this Declaration as definitive of the rights of Eng-
lishmen, he was permitted to assume the throne and call a Parlia-

ment, which then reenacted the Declaration as the Bill of
Rights.[41]
The Declaration and Bill of Rights were later said to be “the

essence of the revolution”; [42] only a year before the adoption of
the American Bill of Rights, the great English jurist Edmund
Burke would refer to the Declaration as “the cornerstone of our
Constitution.”[43] The Declaration listed a variety of civil liberties
which James was accused of infringing. Prominent among these
was the right to keep and bear arms. The form finally adopted
complained that James had violated the liberties of the kingdom by
keeping a standing army and moreover by causing his Protestant
subjects “to be disarmed at the same time when Papists were both
armed and employed contrary to law.” It accordingly resolved that
“the subjects which are Protestant may have arms for their de-
fense suitable to their conditions and as allowed by law.”[44] Since
only slightly over one percent of the population was then Catholic,
this amounted to a general right to own arms applicable to virtual-
ly all Englishmen. The possible restriction—that they be arms ™"as
allowed by law”—was clarified by prompt amendment of the Hunt-
ing Act to remove the word “guns” from items which even the
poorest Englishman was not permitted to own. Now all Englishmen
could own arms “for their defense suitable to their conditions and
as allowed by law” in the form of whatever firearms they de-
dired.[45]

A few modern writers, none of whom cite any historical evidence,
have claimed that the Bill of Rights was directed not so much at
disarmament as at the fact that Catholics were permitted to be
armed while the Protestants had been disarmed.[46] The statutory
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history of the Declaration of Rights proves beyond any doubt that
this is a totally incorrect. The debates in the House of Commons, as
recorded by Lord Somers, the principal draftsman of the Declara-
tion, show that the Members focused on the confiscation of private
arms collections under the 1662 Militia Act. Sergant Maynard, for
instance, complains of James: "Can he sell or give away his sub-
jects; an act of Parliament was made to disarm all Englishmen,
whom the lieutenant should suspect, by day or by night, by force or
otherwise—this was done in Ireland for the sake of putting arms
into Irish hands." Somers condensed a speech by Sir Richard
Temple to "Militia bill—power to disarm all England—now done in
Ireland.” A Mr. Boscawen complained of “arbitrary power exer-
cised by the ministry—militia—imprisoning without reason; dis-
arming—himself disarmed. . . .” Sergeant Maynard complained of
the “Militia Act—an abominable thing to disarm the
nation. . . J47]

The Lords felt even more strongly about the issue. The Commons
originally passed a declaration simply declaring that “the acts
concerning the militia are grievous to the subject” and that "it is
necessary for the public safety that the subjects which are Protes-
tant should provide and keep aims for the common defense; and
that the arms which have been seized and taken from them be
restored.”[48] The Lords apparently felt this did not state the indi-
vidual rights strongly enough and completely omitted the language
regarding the common defense, substituting the final version: “The
subjects which are Protestant may have arms for their defense
suitable to their conditions and as allowed by law.”[49] The lan-
guage referring to the fact that Catholics were armed while the
disarmaments were proceeding was added only at conference, with
the Lords suggesting that it was a “further aggravation” to the
underlying illegality and therefore “fit to be mentioned.”[50]
Indeed, the modem British historian J. R. Western complains that
the modifications by the House of Lords created too much of an
individual right: "The original wording implied that everyone had
a duty to be ready to appear in arms whenever the state was
threatened. The revised wording suggested only that it was lawful
to keep a blunderbuss to repel burglars.”[51]

The “Glorious Revolution” also gave birth to the political philos-
ophy which underlay the American Revolution less than a century
later. The two major British parties, the Whigs and the Tories, had
achieved both their essence and their names during the fight under
Charles Il to exclude his brother James It from the succession to
the throne. One of the major points of the Whig philosophy was the
need for a true militia, in the sense which England had had it
during the Tudor years, and the scrapping of the standing army.
All the major Whig authors stressed this point; Algernon Sidney
counseled that “no state can be said to stand on a steady founda-
tion, except those whose whole strength is in their own -soldiery,
and the body of their own people;"[52] Robert Molesworth advised
that with standing armies “the people are contributors to their
own misery; and their purses are drained in order to their
misery,”[53] while attacking disarmament under the game laws
with the argument that “l hope no wise man will put a hare or a
partridge in balance with the safety and liberties of English-
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jn”.[54] These and other Whig authors were to be found in the
.rary of every American political thinker during the years before
e Revolution;[55] John Adams himself would estimate that ni.iety
rcent of Americans were at that time Whigs by sentiment.[56]
Notwithstanding this growing support for a true militia, the use
the militia system in Britam steadily declined. By 1757, when a
iw Militia Act was adopted, only 32,000 men, a very small part of
e population, were to serve.[57] The officers were to be chosen
ora the more wealthy of the gentry; property qualifications were
aposed for all commissioned officers. The government would issue
le arms to the militia, which were to be kept under lock and key,
ad could be seized by the lieutenant or deputy lieutenant of the
aunty whenever he “shall adjudge it necessary to the peace of the
ingdom”.[58] “The Whigs considered this “select militia" as little
etter than a standing army: it was hardly a true “militia”, an
rmed citizenry. In the debates over the Scottish militia act, the
xjrd Mayor of London argued to the Commons that the militia
could not longer be deemed a constitutional defense, under the
mmediate control and direction of the people; for by that bill they
eere rendered a standing army for all intents and purpose.”[59]
This background—that of a tradition of an armed citizenry met
vith recent infringements upon the traditional right of bearing
irms—formed the background of the political views of the framers
)four own Constitution.

The American experience with citizen armament had been more
ixtensive even than that of Britain. The early colonists brought
cheir own arms and secured additional ones from the government.
As early as September 1622, they were being armed not only with
muskets but with "three hundred short pistols with firelocks”.[60]
Virginia in 1623 ordered that no one was to “go or send abroad
with a sufficient party well armed” and each plantation was to
insure that there wa®, “sufficient of powder and ammunition within
the plantation”.[61] In 1631 it ordered that no one work their fields
unarmed and required militia musters on a weekly basis following
church services: “All men that sire fittinge to bear armes, shall
bring their peeces to church . . .”[62] By 1673 the colony provided
that persons unable to purchase firearms from their own finances
would be supplied guns by the government and required to pay a
reasonable price when able to do so. Similar legislation was im-
posed in the other colonies. The first session of the legislature of
the New Plymouth Colony required “that every free man or other
inhabitant of this Colony provide for himself and each under him
able to beare armes, a sufficient musket and other serviceable
peece for war” with other equipment.[63] Similar measures were
enacted in Connecticut in 1650.

W hen the colonies began drifting toward revolution following the
elections of 1760, the colonists were thus well equipped for their
role. The British government began extensive troop movements
into Boston in 1768 to reduce opposition, and the town government
responded by urging its citizens to arm themselves and be prepared
to defend themselves against the deprivations of the soldiers. When
Tories responded that this order was illegal, the colonial newspa-
pers responded that the right of personal armament was guaran-
teed to every Englishman. The Boston Evening Post asserted that
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"It is certainly beyond human art and sophistry, to prove that the
British subjects, to whom the privilege of possessing arms is ex-
pressly recognized by the Bill of Rights, and to live in a province
where the law requires them to be equipped with arms, are guilty
of an illegal act, in calling upon one another to be provided with
them, as the law directs,”[64] The New York Journal Supplement
argued that the proposal "was a measure as prudent as it was
legal” and that *it is a natural right which the people have re-
served to themselves, confirmed by the Bill of Rights, to keep arms
for their own defense. . . .”[65] There can be little doubt from
these passages that the American colonists viewed the English 1688
Declaration of Rights as recognizing an individual right to own
private firearms for self defense—even defense against government
agents.

Y ears passed before these proposals were actually put into effect,
but the warning signs were present long before the revolution itself
broke out, and some British heeded them. Pitt, the great Whig
minister and friend of the Colonies, had warned that "three mil-
lions of Whigs, with arms in their hands, are a very formidable
body."[66] Rather than the conciliation he called for, the result was
an attempt to disarm the Americans—an attempt which brought
on the Revolution. In December, 1774, for instance, export of guns
and powder to the colonies was prohibited.[67] When a group of
British regulars quietly emptied a militia powder magazine in Sep-
tember, 1774, the reaction was dramatic. To some "it seemed part
of a well designed plan to disarm the people”;[68] others were
inflamed by incorrect rumors that six colonists had been killed
during the raid. Over 60,000 armed citizens turned out, heading
toward Boston, prepared for war.[69] This was more men under
arms than would be boasted by the entire British military estab-
lishment at the time. Fortunately for that establishment, the colo-
nists were convinced that their actions were premature and re-
turned to their homes. By September, a Massachusetts town had
instituted “the Minutemen”, a group of select militia.[70] Others
formed special companies of militia—one of which in Virginia in-
cluded George Washington and George Mason, who would later
draft the Virginia Declaration of Rights.[71] In December the
M aryland Convention called upon the colonies to form a “well
regulated militia” and illustrated what it meant by instructing all
citizens between the ages of 16 and 50 to arm themselves and form
into companies.[72] The following month the Fairfax Committee of
Public Safety, chaired by George W ashington, joined in this resolu-
tion, further defining its intent with the comment that "A well
regulated militia, composed of gentlemen, freeholders, and other
freemen, is the natural strength and only security of a free govern-
ment”, and recommending ail persons between 16 and 50 to "pro-
vide themselves with good firelocks”.[73] When Patrick Henry
shortly thereafter gave his famed “give me liberty or give me
death” speech, the resolution which he moved by his oration began
“Resolved, that a well regulated militia, composed of gentlemen
and freemen, is the natural strength and only security of a free
government” .[74]

The Colonials did not have long to wait. General Gage, military
governor of Boston, was already writing to London with regard to
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the "idea of disarming certain counties.”[75] In April, 1775, Gage
made the mistake of repeating his earlier raid upon a militia
arsenal. This time there was firing and a number of colonists were
killed. The regulars were compelled to fight their way back to
Boston, swamped under the harrassing fire of militia who swarmed
in on their flanks; without a last minute relief attack from Boston
the entire column might have been forced to surrender by ammuni-
tion exhaustion. The British lost nearly 300 men in killed, wound-
ed, and missing. Within a few days 16,000 militia descended upon
Boston and besieged the area. During a British attack on Breeds
Hill, colonial sharpshooters (one of whom commented that'he fired
“taking deliberate aim, as at a squirrel, and saw a number of men
fall”)[76] inflicted disastrous losses on British troops. Over 1,000
regulars fell, 40 percent of the attacking force and over a tenth of
the entire British army in the Colonies. Officers suffered especially
serious losses; one rifleman was said to have shot down twenty
officers in ten minutes; every single member of Gage’s staff was
shot down.[77]

In the meantime the militia throughout the rest of the Colonies
seized political control at the grass roots. Tories were quickly put
down; British foraging parties cut off;, the mechanisms of govern-
ment and administration lay solidly in the hands of revolutionar-
ies. While the British during the French and Indian War were
supplied primarily from the Colonies, throughout the revolution
they would have to draw primarily from their homeland. The
constant damage to British foraging parties ultimately led to a
shipping problem which, one historan judges, would have ended the
war by 1782 in any event.[78]

The militia played no minor role in the fighting: “Seldom has an
armed force done so much with so little—providing a vast reservoir
of manpower for a multiplicity of military needs, fighting (often
unaided by Continentals) in the great majority of the 1,331 land
engagements of the war.”[79]

Following the war the colonies were temporarily governed under
the Articles of Confederation, which permitted a federal force nec-
essary to garrison forts and prohibited states from maintaining any
standing forces. During these years a number of militia proposals
viere put forward by George Washington, Alexander Hamilton,
Baron Steuben and Henry Knox.[80] AIll involved a general mili-
tia—in which essentially every free citizen would serve—and a
“select militia”. Steuben’s proposal gave the greatest emphasis to
the select militia; he would have had a small force of 21,000 select
militiamen, chosen by volunteering, who would train one month
out of each year. None of these proposals became law.

By 1787 the difficulties with the Articles of Confederation were
becoming insurmountable, and work began on a new Constitution.
As adopted, the Constitution gave Congress the power to provide
"for organizing, arming and disciplining the militia” but it could
“govern” only those in federal service, while the states would have
the power of appointing officers and actually training the militia
according to the uniform system of discipline. Militiamen would be
subject to federal martial law only when called into active service.

In the state conventions called to ratify the Constitution, the
proposal faced serious opposition. A major part of the opposition.

396-96* 3 - 8 -5
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later termed anti-Federalist, focused on the fact that the Constitu-
tion lacked a Bill of Rights. The British Bill of Rights was called
into attention as a precedent for such a measure. In the conflicts in
the states three themes relating to citizen armament soon became
apparent. The first was the acceptance by both Federalist and anti-
Federalist of the critical role of the armed citizen; the second was a
distrust both of standing armies and of select militia, like the
modern National Guard; the third was pressure for a Bill of Rights
which would include provisions guaranteeing rights of individual
armament.

These thoughts began to take form in Connecticut, the fourth
state to ratify. An anti-Federalist article in the Connecticut Jour-
nal objected strongly to the failure to outlaw a standing army and
went on to criticize the Constitution's militia provisions as perm it-
ting the formation of a select militia: “This looks too much like
Baron Steuben's militia, by which a standing army was meant and
intended.”’[81] In Pennsylvania the opposition became even stiffer
as the sentiment for a Bill of Rights grew. In a pamphlet hurriedly
written to support adoption of the Constitution without the Bill of
Rights, Noah Webster argued that the existing universal citizen
armament made a standing army of little danger. He claimed that
a standing army is oppressive only when it is “superior to any
force that exists among the people” since otherwise it "would be
annihilated on the first exercise of acts of oppression.” He advised
that the general armament of Americans rendered any constitu-
tional limitations on a standing army unnecessary:

Before a standing army can rule, the people must be
disarmed; as they are in almost every kingdom of Europe.
The supreme power in America cannot enforce unjust law3
by the sword; because the whole body of the people are
armed and constitute a force superior to any band of regu-
lar troops that can be, on any pretense, raised in the
United States.”[82]

In the convention the fighting was heavy. Delegate John Smiley
argued that “Congress may give us a select militia which will, in
fact, be a standing army. ... When a select militia is formed, the
people in general may be disarmed.”[83] (The universal hostility to
a select militia forms a most convincing refutation to the current
argument that the “militia” referred to in the Second Amendment
is the National Guard. On the contrary, virtually every citation to
such militia during the drafting and ratification period views them
as an evil comparable to a standing army and stresses that only a
militia composed of the entire body of the populace armed and
trained will protect freedom). Ultimately, Delegate Robert W hite-
hill moved a series of fifteen proposed amendments which would
have established a bill of rights protecting freedom of conscience,
speech, press, and virtually every other right ultimately incorporat-
ed into the Bill of Rights. This proposal was not adopted in Penn-
sylvania but was widely read in the Colonies and formed the inspi-
ration for later proposals.[84] Its provision of keeping and bearing
arms made it every clear that the right protected was to be an
individual right:
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That the people have a right to bear arms for the de-
fense of themselves and their own state, or the United
States, or for the purpose of killing game; and no law shall
be passed for disarming the people or any of them, unless
for crimes committed, or real danger of public injury from
individuals. . . .[85]

In the Massachusetts Convention similar thoughts were ex-
pressed. Delegate Sedgwick asked whether a standing army “could
subdue a nation of freemen, who know how to prize liberty, and
who have arms in their hands?" [86] Sam Adams, who had done so
much to bring on the revolution, spoke convincingly for the anti-
Federalist position. He called for a bill of rights which would have
provided “that the said Constitution shall never be construed to
authorize Congress to infringe the just liberty of the press or the
rights of conscience; or to prevent the people of the United States
who are peaceable citizens from keeping their own arms. . . .” [87]
Like the Pennsylvania minority, Adams clearly considered the
right of armament as a right of individual citizens to own personal
arms.

In the following months additional states ratified, bringing the
total to eight. A ninth vote was needed before the necessary major-
ity would be obtained and the Constitution would become binding
upon the states which had ratified to date. That critical vote was
provided by New Hampshire, which added to its ratification a
recommendation for a bill of rights including the provision that
"Congress shall never disarm any citizen unless such as are or
have been in actual rebellion.” [88] A clearer, statement of an abso-
lute individual right could not have been drafted. The major com-
mercial state—New York—and major intellectual state—Virgin-
ia—still remained to be heard from.

The Virginia Convention set the record for legal and intellectual
talent. Major participants included Patrick Henry, George Mason,
James Madison and John Marshall. The major writings of the
period came from Richard Henry Lee, who had in the Continental
Congress moved the drafting of the Declaration of Independence. In
his “Letters from the Federal Farmer to the Republican” he
warned that Congress might suddenly undermine the strength of
the “yeomanry of the country” who possessed the lands, "possess
arms, and are too strong a body of men to be openly offended.” [89]
He added “This might be done in a great measure by the Congress,
if disposed to do it, by modeling the militia. Should one-fifth or one-
eighth of the men capable of bearing arms be made a select militia,
as has been proposed . . . and all the others put upon a plan that
will render them of no importance, the former will answer all the
purposes of an army, while the latter will be defenseless.” [90] Like
others in Connecticut and Pennsylvania, Lee feared a “select mili-
tia" similar to the modem National Guard, which he considered a
betrayal of the militia tradition and similar to a standing army. In
strong terms he advised:

First, the Constitution ought to secure a genuine, and
guard against a select militia, by providing that the militia
shall always be kept well organized, armed and disci-
plined, and include, according to the past and general
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that all regulations tending to establish this general use-
less and defenseless, by establishing select corps of militia
or distinct bodies of military men, not having permanent
attachments in the community, to be avoided.[91]

He extensively criticized select militia and argued that on the
contrary “to preserve liberty, it is essential that the whole,body of
people always possess arms, and be taught alike, especially when
young, how to use them. . . ."[92] In the Convention, Patrick
Henry seconded Lee's judgments. Henry joined with Lee—and with
Sam Adams and others who defended individual armament—ex-
plaining that "The great object is that every man be armed” and
that “Everyone who is able may have a gun.” [93] W hile Virginia
ratified, it did so with a call for a bill of rights, including a
recognition “that the people have the right to keep and bear arms;
that a well-regulated militia, composed of the body of the people
trained to arms is the proper, natural and safe defense of a free
state.” [94]

From Virginia, the debate moved to New York. The New York
controversy gave rise to the famed “Federalist Papers.” Since these
were devoted to justifying adoption of the constitution without a
Bill of Rights, they are at best of marginal utility in interpreting
the early amendments to the Constitution. Even so, their authors
stressed citizen armament as a bulwark of liberty which made
adoption of the Constitution safe. Hamilton, no friend of the militia
(and little friend of democracy, for that matter) attacked proposed
limits on standing armies in Federalists 25 and 26. In Federalist 29
he suggested that militia could not be expected to tolerate much
professional training “little more can reasonably be aimed at with
respect to the people at large than to have them properly armed
and equipped.” This armed but untrained citizenry, together with a
select militia would ensure liberty despite a standing army; “That
army can never be formitable to the liberties of the people while
there is a large body of citizens, little if at all inferior to them in
discipline and use of arms . . .”

Madison in Federalist 46 argued the point at greater length,
stressing citizen armament and state goverments as bulwarks of
freedom:

Besides the advantage of being armed, which the Ameri-
cans possess over the people, the existence of subordinate
governments, to which the people are attached and by
which the militia officers are appointed, forms a barrier
against the enterprises of ambition . . . notwithstanding
the military establishments in the several kingdoms of
Europe, which are carried as far as the public resources
will bear, the governments are afraid to trust the people

with arms.
If those people were armed and formed into militia units by
subordinate governments, Madison asserted, “It may be affirmed

with the greatest assurance that the throne of every tyranny in
Europe would be speedily overturned in spite of the legions which
surround it.” To him citizen armament was not merely a matter of
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military service or collective defense, but a guarantee of all other
freedoms, to be used if necessary, against the government.

New York joined in ratifying, but by an even closer margin than
most states: a shift of two votes out of fifty-seven cast would have
rejected the constitution. It proposed amendments, including a rec-
ognition "That the people have a right to keep and bear arms; that
a well-regulated militia, including the body of the people capable of
bearing arms, is the proper, natural, and safe defense of a free
state.”

Only a few weeks later, word came that North Carolina had
joined Rhode Island in rejecting the proposed constitution, citing
the lack of a bill of rights. Among the amendments they called for
before the delegates would sign was a provision identical to the
New York and Virginia “Keep and bear arms” sections.

The constitution thus went into effect with eleven ratifications.
But the pressing need for a biU of rights was clear. Not only had
two states repudiated the new constitution, but five of the ratifying
states had demanded such a bill and influential minorities in two
more had striven unsuccessfully for it. (While freedom of speech
was designated by only three ratifying states, the right to bear
arms was mentioned by all five which called for a bill of rights, as
well as by both groups of minority delegates and the dissenting
North Carolina convention. This constitutional preference poll
would suggest the ratifying conventions considered the right of
private armament to be even more important than free speech.)

The Constitution carried in New York and eventually in every
other state: but the anti-Federalist sentiment for a bill of rights
also triumphed. Ultimately James Madison was put to the task of
drafting a bill of rights. From the many proposals by the state
conventions, he eventually distilled a limited number of rights
deserving specific recognition, protecting the rest with the "catch-
all clauses” of the Ninth and Tenth Amendments. The rights given
express recognition were primarily procedural. Only the First and
Second Amendments created substantive rights and these were a
very small number of rights: speech, press, assembly, and keeping
and bearing arms. These were viewed as the critical matters upon
which the federal government might not infringe, under any condi-
tions (and even by proceeding in accord with the procedural guar-
antees of the Fourth, Fifth and Sixth Amendments). Madison’s
initial proposal for what became the Second Amendment was
worded: “The right of the people to keep and bear arms shall not
be infringed; a well armed and well regulated militia being the best
security of a free country; but no person religiously scrupulous of
bearing arms shall be compelled to render military service in
person.”

There is no doubt that Madison saw this as an individual right.
His earliest drafts of the Bill of Rights did not separate those
proposals into numbered amendments which would follow the con-
stitution. Instead, the amendments would have been inserted into
the body of the constitution at specified points. Madison did not
place the right to keep and bear arms as a limitation on Congress’
power over the militia, set out in Article | section 8 of the constitu-
tion. Instead, he grouped the right to arms with rights of freedom
of religion, speech and press, to be inserted “in article first, section
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nine, between clauses 3 and 4."[95] This would have put these
provisions immediately following the general limitations of con-
gressional power over citizens—outlawing suspension of habeas
corpus, bills of attainder and ex post facto laws. Madison viewed
his right to keep and bear arms proposal as a civil right, not a
limit on federalization of the militia. Further, in an outline of a
proposed speech on introduction of the Bill of Rights, Madison
mentioned these "relate 1st to private rights," and indicated he
meant to criticize the 1689 Declaration of Rights as too narrow;
"No freedom of the press—conscience—GL warrants . . . attain-
ders—arms to Protestants.”[96] Apparently, he felt the 1689 recog-
nition that "Protestants may have arms for their defense” should
be extended to all, hat the second amendment would broaden, not
narrow, this.

Like most of his draft, the wording was both lengthy and convo-
luted. In the House of Representatives his proposals were edited
extensively; since "the right of the people” was already contained
in the provision, the comment that the militia would consist "of
the body of the people” was deleted. The religious exemption was
removed in view of objections that the Congress might exempt too
may people on these grounds and thus destroy the concept of the
militia. When the proposal was submitted to the Senate, it was
proposed that the right be limited to keeping and bearing arms
"for the common defense", but the Senate refused the amendment,
retaining it in its broadest form.[97]

Contemporaries of the first Congress clearly viewed the Second
Amendment as creating an individual right. When St George
Tucker, then a professor at William and Mary School of Law and
later a Justice of the Virginia Supreme Court, published a five-
volume edition of Blackstone’s Commentaries in 1803, he comment-
ed that “whenever standing armies are kept up, and the right of
the people to keep and bear arms is, under any color or pretext
whatsoever, prohibited, liberty, if not already annihilated, is on the
brink of destruction. In England, the people have been r’isarmed,
generally under the specious pretext of preserving the game.”[98]
He criticized the British Bill of Rights for limiting its guarantee of
arms ownership to Protestants, whereas the American right was
"without any qualification as to their condition or degree, as is the
case in the British govemment.”[99] William Rawle in his 1825
“View ofthe Constitution” suggested that;

The prohibition is general. No clause in the Constitution
could by any rule of construction be conceived to give to
Congress a power to disarm the people.[100]

Tucker and Rawle had unique advantages in interpreting the
Bill of Rights. Tucker had fought in the Revolutionary militia and
was twice wounded in action. He was a close friend of Jefferson, an
associate of Madison, and had a brother in the first Senate. Rawle
was a friend of Washington and was offered the post of first Attor-
ney General.

The Congress itself made its intent clear when the second Con-
gress adopted the Militia Act of 1792. This required every "free
able bodied white male citizen. . . . who is or shall be of the age of
18 years, and under the age of 45 years” to be enrolled in the
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militia and "within six months thereafter, provide himself with a
good musket or firelock,”" plus ammunition and equipment.[101]
The bill remained on the books until 1903. Thus, from the subse-
quent enactments of Congress, as well as the contemporaneous
statements of the drafters and their associates, there can be little
doubt that the drafters of the Second Amendment viewed that
amendment as creatine an individual right to keep and carry arms
for purposes ranging from self protection to hunting to acquisition
of military skills.

The right of individual citizens to keep and bear arms found
early recognition by the courts, in a solid chain of precedent
stretching forward for nearly two centuries. In 1813, Kentucky
adopted the first general conceded weapon ban and nine years
later the act was struck down as an invasion of the right to keep
and bear arms.[102] Similar statutes were later upheld in other
States—upon the grounds that only one form of carrying, not all
forms, were restricted.[103] The Alabama Supreme Court, for in-
stance, added:

We do not desire to be understood as maintaining, that
in regulating the manner of wearing arms, the legislature
has no limit other than its own discretion. A statute
which, under the pretence of regulating, amounts to a
destruction of the right, or which requires arms to be so
borne as to render them wholly useless for the purpose of
defense would be clearly unconstitutional.[104]

Likewise, when Georgia in 1837 enacted the first ban on pistol
ownership, its supreme court promptly struck it down, holding in
the process that the second amendment applied to the states. It
explained the amendment's meaning: "The right of the whole
people, old and young, men, women, and boys, and not militia only,
to keep and bear armsof every description, and not merely such as
are used by the militia, shall not be infringed . . . and this forthe
important end to be achieved, the rearing up and qualifying of a
well-regulated militia, so vitally necessary to the security of a free
state."[105]

Second amendment issues rarely came before the federal courts
at this time, simply because there were no federal controls on arms
ownership. But the position of the United States Supreme Court
was indicated in the famed Dred Scott case, where it held that the
free black Americans were hot citizens. The majority indicated that
if blacks were regarded as citizens, “entitled to the privileges and
immunities of citizens,” they would have freedom of speech and
assembly, “and to keep and carry arms wherever they went.” [106]

Post civil war arms enactments encountered judicial limitations
arising at the individual right to keep and bear arms. Tennessee,
for instance, had to amend its constitution to expressly grant legis-
lative power to “regulate the wearing of arms.” Even so. its 1870
ban on carrying small (“pocket”) pistols barely passed constitution-
al muster, the court warning that the legislature might not prohib-
it the carrying of “all manner of arms” since the power to regulate
“does not fairly mean the power to prohibit.”[107] Arkansas upheld
a ban on pistol carrying only by construing it to apply only to
pocket pistols and not to rifles, shotguns, or larger handguns. “To
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prohibit a citizen from wearing or carrying a war arm . . . is an
unwarranted restriction upon the constitutional right to keep and
bear arms. If cowardly and dishonest men sometimes shoot un-
armed men with army pistols or guns, the evil must be prevented
by the penitentiary and the gallows, and rot by a general depriva-
tion of a constitutional privilege.”[108] A similar technique was
used to construe Missouri's 1875 carrying ban to apply oniy to
concealed cany, the court citing with approval the concept that
legislatures might not limit carrying so as to make the arms use-
less for defense.[109]

Nor has recognition of the right to keep and bear arms been
lacking in our century. City bans on handgun carrying have been
struck down in North Carolina (“the right to bear arms is a most
essential one to every free people and should not be whittled down
by technical constructions')(110] Tennessee,[111] and New
Mexico.[112] The Michigan Supreme Court has stricken a ban on
gun ownership by non-citizens with the comment that “the guaran-
tee of the right of every person to bear arms in defense of himself
means the right to possess arms for legitimate use in defense of
himself (and) his property.”(113] A similar statute was stricken in
Colorado, its Supreme Court expressly rejecting the “collective
rights" approach.[114] The U S. Supreme Court, in United States v.
Miller,[115] held that a cour. cannot merely take judicial notice
that an arm is within the second amendment's protections, but
explained:

The Constitution as originally adopted granted to the
Congrats Dower “to provide for calling forth the Militia
(etc.) ., W ith obvious purpose to-assure the continu-
ation and render possible the effectiveness of such forces
the declaration and guarantee of the second amendment
were made. It must be interpreted and applied with that
end in view.

The signification attributed to the term “militia” ap-
pears from the debates in the Convention; the history and
legislation of the colonies and states, and the writings of
approved commentators. These show plainly enough that
the militia comprised all males pnysically capable of
acting in concert for the common defense . . . and further,
that ordinarily when called for service these men were
expected to appear bearing arms supplied by themselves
and of the kind in common use at the time.

The right to keep and bear arms has found its most recent
recognition in two 1980 decisions in Oregon[116] and Indiana,[117]
the first striking down a very narrow arms possession ban, the
second strictly limiting power to refuse carrying licenses.

In summary, the right to keep and bear arms is, in all probabil-
ity, the oldest right memorialized in the Bill of Rights. Its common
law right extends beyond our written records forward to the 1689
Declaration of Rights—so largely a response to individual disarm -
ament under laws of the 1660 s—and to our own Revolution,
brought on primarily by British attempts at disarmament of the
colonists. The recognition of the right in our own Bill of Rights is a
natural outgrowth of that experience and of demands for preserva-
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tion of a clearly individual right to own and carry arms. It is a
right reserved to "the people”—the same "people” who possess the
right to assemble, and security from unreasonable searches and
seizures, the “people” whom the tenth amendment distinguishes
from "the states.” It is clearly not a right relating solely to the
National Guard, which had no legal recognition prior to 1903, and
whose 18th century predecessors were criticized by Richard Henry
Lee and other constitutional figures as equal in danger to standing
armies. Rather, it is a right reserved to individual citizens, to
possess (“keep”) and carry (“bear”) arms for personal and political
defense of themselves and their rights.
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