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c o n s t i t u t i o n a l  c l a u s e s  r e l a t i n g  t o  a r m s  f r o m  t h e  t h i r t y - s e v e n  
s t a t e s  w h i c h  h a v e  s u c h  c o n s t i t u t i o n a l  l a n g u a g e  a r e  a s  f o l l o w s :

C A l a b a m a /  T h a t  e v e r y  c i t i z e n  h a s  a  r i g h t  t o  b e a r  a r m s  
i n  d e f e n s e o F ~ h i m s e l f  a n d  t h e  s t a t e .  A L A .  C O N S T ,  a r t  I ,  § 2 6 .

A l a s k a :  A  w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o
t h e  s e c u r i t y  o f  a  f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  a n d  
b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A L A S K A  C O N S T ,  a r t .  I ,  § 1 9 .

C A r i z o n a j )  T h e  r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  t o  b e a r  
a r m s  i n  d e f e n s e  o f  h i m s e l f  o r  t h e  S t a t e  s h a l l  n o t  b e  i m p a i r e d ,  
b u t  n o t h i n g  i n  t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  a s  a u t h o r i z i n g  
i n d i v i d u a l s  o r  c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  o r  e m p l o y  a n  
a r m e d  b o d y  o f  m e n .  A R I Z .  C O N S T ,  a r t .  I I ,  § 2 6 .

A r k a n s a s :  T h e  c i t i z e n s  o f  t h i s  S t a t e  s h a l l  h a v e  t h e
r i g h t  t o  k e e p  a n d  b e a r  a r m s  f o r  t h e i r  c o m m o n  d e f e n s e .  A R K .
C O N S T ,  a r t .  I I ,  § 5 .

C o l o r a d o :  T h e  r i g h t  o f  n o  p e r s o n  t o  k e e p  a n d  b e a r  a r m s
i n  d e f e n s e  o f  h i s  h o m e  p e r s o n  a n d  p r o p e r t y ,  o r  i n  a i d  o f  t h e  
c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  b e  c a l l e d  i n  
q u e s t i o n ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  c o n s t r u e d  t o  
j u s t i f y  t h e  p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .  C O L O .  C O N S T ,  
a r t .  I I ,  § 1 3 .    ’

C o n n e c t i c u t :  E v e r y  c i t i z e n  h a s  a  r i g h t  t o  b e a r  a r m s  i n
d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  C O N N .  C O N S T ,  a r t .  I ,  § 1 5 .

F l o r i d a :  T h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  a n d  b e a r  a r m s
i n  d e f e n s e  o f  t h e m s e l v e s  a n d  o f  t h e  l a w f u l  a u t h o r i t y  o f  t h e  s t a t e  
s h a l l  n o t  b e  i n f r i n g e d ,  e x c e p t  t h a t  t h e  m a n n e r  o f  b e a r i n g  a r m s  
m a y  b e  r e g u l a t e d  b y  l a w . F L A .  C O N S T ,  a r t .  I ,  § 8 .

G e o r g i a :  T h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  a n d  b e a r
a r m s ,  s h a l l  n o t  b e  i n f r i n g e d ,  b u t  t h e  G e n e r a l  A s s e m b l y  s h a l l  h a v e  
p o w e r  t o  p r e s c r i b e  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  b o r n e .  G A .  
C O N S T ,  a r t  I ,  § 1 .

H a w a i i :  A  (w e l l  r e g u l a t e d  m i l i t i a ^ b e i n g  n e c e s s a r y  t o
t h e  s e c u r i t y  o f  a  f r e e  s t a t e d  t h e  r i g h t  ~ o ' f  t h e  p e o p l e  t o  k e e p  a n d  
b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  H A W A I I  C O N S T ,  a r t  I ,  § 1 5 .

I d a h o :  T h e  p e o p l e  h a v e  t h e  r i g h t :  t o  k e e p  a n d  b e a r
a r m s ,  w h i c h  r i g h t  s h a l l  n o t  b e  a b r i d g e d ;  b u t  t h i s  p r o v i s i o n  s h a l l  
n o t  p r e v e n t  t h e  p a s s a g e  o f  l a w s  t o  g o v e r n  t h e  c a r r y i n g  o f  w e a p o n s  
c o n c e a l e d  o n  t h e  p e r s o n  n o r  p r e v e n t  p a s s a g e  o f  l e g i s l a t i o n
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p r o v i d i n g  m i n i m u m  s e n t e n c e s  f o r  c r i m e s  c o m m i t t e d  w h i l e  i n  
p o s s e s s i o n  o f  a  f i r e a r m ,  n o r  p r e v e n t  t h e  p a s s a g e  o f  l e g i s l a t i o n  
p r o v i d i n g  p e n a l t i e s  f o r  t h e  p o s s e s s i o n  o f  f i r e a r m 0 b y  a  c o n v i c t e d  
f e l o n ,  n o r  p r e v e n t  t h e  p a s s a g e  o f  a n y  l e g i s l a t i o n  p u n i s h i n g  t h e  
u s e  o f  a  f i r e a r m .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s ,  
e x c e p t  t h o s e  a c t u a l l y  u s e d  i n  t h e  c o m m i s s i o n  o f  a  f e l o n y .  I D A H O  
C O N S T ,  a r t .  I ,  § 1 1 .

I l l i n o i s :  S u b j e c t  o n l y  t o  t h e  p o l i c e  p o w e r ,  t h e  r i g h t
o f  t h e  i n d i v i d u a l  c i t i z e n  t o  k e e p  a n d  b e a r  a r m s  s h e l l  n o t  b e  
i n f r i n g e d .  I L L .  C O N S T ,  a r t .  I ,  § 2 2 .

--------------I n d i a n a : T h e  p e o p l e  s h a l l  h a v e  a  r i g h t  t o  b e a r  a r m s ,
f o r  t h e  d e f e n s e  o f  t f i e m s e l v e s  a n d  t h e  S t a t e . I N D .  C O N S T ^  a r t  I ,
§ 3 - 2 .

K a n s a s :  T h e  p e o p l e  h a v e  t h e  r i g h t  t o  b e a r  a r m s  f o r
t h e i r  d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  i n  t i m e  o f  
p e a c e ,  a r e  d a n g e r o u s  t o  l i b e r t y ,  a n d  s h a l l  n o t  b e  t o l e r a t e d ,  a n d  
t h e  m i l i t a r y  s h a l l  b e  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  p o w e r .  
K A N .  C O N S T . ,  B i l l  o f  R i g h t s ,  § 4 .

K e n t u c k y :  A l l  m e n  a r e ,  b y  n a t u r e ,  f r e e  a n d  e q u a l ,  a n d
h a v e  c e r t a i n  i n h e r e n t  a n d  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  m a y  b e  
r e c k o n e d :  . . . T h e  r i g h t  t o  b e a r  a r m s  i n  d e f e n s e  o f  t h e m s e l v e s  a n d
o f  t h e  S t a t e ,  s u b j e c t  t o  t h e  p o w e r  o f  t h e  G e n e r a l  A s s e m b l y  t o  
e n a c t  l a w s  t o  p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  c o n c e a l e d  w e a p o n s .
K Y .  C O N S T .  § 1 .

L o u i s i a n a :  T h e  r i g h t  o f  e a c h  c i t i z e n  t o  k e e p  a n d  b e a r
a r m s  s h a l l  n o t  b e  a b r i d g e d ,  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  
t h e  p a s s a g e  o f  l a w s  t o  p r o h i b i t  t h e  c a r r y i n g  o f  w e a p o n s  c o n c e a l e d  
o n  t h e  p e r s o n .  L A .  C O N S T ,  a r t .  I ,  § 4 .

M a . n e :  E v e r y  c i t i z e n  h a s  t h e  r i g h t  t o  k e e p  a n d  b e a r
a r m s  f o r  t h e  c o m m o n  d e f e n s e ;  a n d  t h i s  r i g h t  s h a l l  n e v e r  b e  
q u e s t i o n e d .  M E .  C O N S T ,  a r t l ,  § 1 6 .

M a s s a c h u s e t t s :  T h e  p e o p l e  h a v e  a  r i g h t  t o  k e e p  a n d
b e a r  a r m s  f o r  t h e  c o m m o n  d e f e n c e .  A n d  a s ,  i n  t i m e s  o f  p e a c e ,  
a r m i e s  a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  o u g h t  n o t  t o  b e  m a i n t a i n e d  
w i t h o u t  t h e  c o n s e n t  o f  t n e  l e g i s l a t u r e ;  a n d  t h e  m i l i t a r y  p o w e r  
s h a l l  a l w a y s  b e  h e l d  i n  a n  e x a c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  
a u t h o r i t y ,  a n d  b e  g o v e r n e d  b y  i t .  M A S S .  C O N S T ,  p t .  1 ,  a r t .  1 7 .

M i c h i g a n :  E v e r y  p e r s o n  h a s  a  r i g n "  t o  k e e p  a n d  b e a r
a r m s  f o r  t h e  d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  M I C H .  C O N S T ,  
a r t  I ,  § 6 .
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M i s s i s s i p p i :  T h e  r i g h t  o f  e v e r y  c i t i z e n  t o  k e e p  a n d
b e a r  a r m s  i n  d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  o r  p r o p e r t y ,  o r  i n  a i d
o f  t h e  c i v i l  p o w e r  w h e r e  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  
c a l l e d  q u e s t i o n ,  b u t  t h e  l e g i s l a t u r e  m a y  r e g u l a t e  o r  f o r b i d  
c a r r y i n g  c o n c e a l e d  w e a p o n s .  M I S S .  C O N S T ,  a r t .  I l l ,  § 1 2 .

M i s s o u r i :  T h a t  t h e  r i g h t  o f  e v e r y  c i t i z e n  t o  k e e p  a n d
b e a r  a r m s  i n  d e f e n s e  o f  h i s  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  o r  w h e n
l a w f u l l y  s u m m o n e d  i n  a i d  o f  t h e  c i v i l  p o w e r ,  s h a l l  n o t  b e
q u e s t i o n e d ;  b u t  t h i s  s h a l l  n o t  j u s t i f y  t h e  w e a r i n g  o f  c o n c e a l e d  
w e a p o n s .  M O .  C O ’ / S T .  a r t  I ,  § 2 3 .

M o n t a n a :  T h e .  i g h t  o f  a n y  p e r s o n  t o  k e e p  o r  b e a r  a r m s
i n  d e f e n s e  o f  h i s  o w n  h o m e ,  p e r s o n ,  a n d  p r o p e r t y ,  o r  i n  a i d  o f  
t h e  c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  
c a l l e d  i n  q u e s t i o n ,  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  h e l d  t o  
p e r m i t  t h e  c a r r y i n g  o f  c o n c e a l e d  w e a p o n s .  M O N T .  C O N S T ,  a r t  I I ,  § 
12.

N e w  M e x i c o :  N o  l a w  s h a l l  a b r i d g e  t h e  r i g h t  o f  t h e
c i t i z e n  t o  k e e p  a n d  b e a r  a r m s  f o r  s e c u r i t y  a n d  d e f e n s e ,  f o r  
l a w f u l  h u n t i n g  a n d  r e c r e a t i o n  u s e  a n d  f o r  o t h e r  l a w f u l  p u r p o s e s ,  
b u t  n o t h i n g  h e r e i n  s h a l l  b e  h e l d  t o  p e r m i t  t h e  c a r r y i n g  o f
c o n c e a l e d  w e a p o n s .  N . M .  C O N S T ,  a r t .  I I ,  § 6 .

N o r t h  C a r o l i n a :  A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g
n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a  f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  
p e o p l e  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d ;  a n d ,  a s  
s t a n d i n g  a r m i e s  i n  t i m e  o f  p e a c e  a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  
s h a l l  n o t  b e  m a i n t a i n e d ,  a n d  t h e  m i l i t a r y  s h a l l  b e  k e p t  u n d e r  
s t r i c t  s u b o r d i n a t i o n  t o ,  a n d  g o v e r n e d  b y ,  t h e  c i v i l  p o w e r .
N o t h i n g  h e r e i n  s h a l l  j u s t i f y  t h e  p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  
w e a p o n s ,  o r  p r e v e n t  t h e  G e n e r a l  A s s e m b l y  f r o m  e n a c t i n g  p e n a l  
s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  N . C .  C O N S T ,  a r t .  I ,  § 3 0 .

O h i o :  T h e  p e o p l e  h a v e  t h e  r i g h t  t o  b e a r  a r m s  f o r  t h e i r
d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  i n  t i m e  o f  p e a c e ,  a r e
d a n g e r o u s  t o  l i b e r t y ,  a n d  s h a l l  n o t  b e  k e p t  u p ;  a n d  t h e  m i l i t a r y  
s h a l l  b e  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  p o w e r .  O H I O  C O N S T ,  
a r t  I ,  § A .

O k l a h o r a :  T h e  r i g h t  o f  a  c i t i z e n  t o  k e e p  a n d  b e a r  a r m s
i n  d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  o r  p r o p e r t y ,  o r  i n  a i d  o f  t h e  
c i v i l  p o w e r ,  w h e n  t h e r e u n t o  l e g a l l y  s u m m o n e d ,  s h a l l  n e v e r  b e  
p r o h i b i t e d ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  t h e  
L e g i s l a t u r e  f r o m  r e g u l a t i n g  t h e  c a r r y i n g  o f  w e a p o n s .  O K L A .
C O N S T ,  a r t .  I I ,  § 2 6 .
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O r e g o n :  T h e  p e o p l e  s h a l l  h a v e  t h e  r i g h t  t o  b e a r  a r m s
f o r  t h e  d e f e n s e  o f  t h e m s e l v e s ,  a n d  t h e  S t a t e ,  b u t  t h e  M i l i t a r y  
s h a l l  b e  k e p t  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  p o w e r .  O R .  
C O N S T ,  a r t .  I ,  § 2 7 .

P e n n s y l v a n i a :  T h e  r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  a r m s
i n  d e f e n c e  o f  t h e m s e l v e s  a n d  t h e  S t a t e  s h a l l  n o t  b e  q u e s t i o n e d .  
P A .  C O N S T ,  a r t .  I ,  § 2 2 .

S o u t h  C a r o l i n a :  A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g
n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a  f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  
p e o p l e  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A s ,  i n  
t i m e s  o f  p e a c e ,  a r m i e s  a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  
b e  m a i n t a i n e d  w i t h o u t  t h e  c o n s e n t  o f  t h e  G e n e r a l  A s s e m b l y .  T h e  
m i l i t a r y  p o w e r  o f  t h e  S t a t e  s h a l l  a l w a y s  b e  h e l d  i n  s u b o r d i n a t i o n  
t o  t h e  c i v i l  a u t h o r i t y  a n d  b e  g o v e r n e d  o y  i t .  N o  s o l d i e r  s h a l l  
i n  t i m e  o f  p e a c e  b e  q u a r t e r e d  i n  a n y  h o u s e  w i t h o u t  t h e  c o n s e n t  o f  
t h e  o w n e r  n o t  i n  t i m e  o f  w a r  b u t  i n  t h e  m a n n e r  p r e s c r i b e d  b y  l a w .  
S . C .  C O N S T ,  a r t  I ,  § 2 0 .

S o u t h  D a k o t a :  T h e  r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  a r m s
i n  d e f e n s e  o f  t h e m s e l v e s  a n d  t h e  s t a t e  s h a l l  n o t  b e  d e n i e d .  S . D .  
C O N S T ,  a r t .  V I ,  § 2 4 .

T e n n e s s e e :  T h a t  t h e  c i t i z e n s  o f  t h i s  S t a t e  h a v e  a
r i g h t  t o  k e e p  a n d  t o  b e a r  a r m s  f o r  t h e i r  c o m m o n  d e f e n s e ;  b u t  t h e  
L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  l a w ,  t o  r e g u l a t e  t h e  w e a r i n g  o f  
a r m s  w i t h  a  v i e w  t o  p r e v e n t  c r i m e .  T E N N .  C O N S T ,  a r t .  I ,  § 2 6 .

T e x a s :  E v e r y  c i t i z e n  s h a l l  h a v e  t h e  r i g h t  t o  k e e p  a n d
b e a r  a r m s  i n  t h e '  l a w f u l  d e f e n c e  o f  h i m s e l f  o r  t h e  S t a t e ;  b u t  t h e  
L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  l a w ,  t o  r e g u l a t e  t ' . e  w e a r i n g  o f  
a r m s ,  w i t h  a  v i e w  t o  p r e v e n t  c r i m e .  T E X .  C O N S T ,  a r t .  I ,  § 2 3 .

U t a h :  T h e  p e o p l e  h a v e  t h e  r i g h t  t o  b e a r  a r m s  f o r  t h e i r
s e c u r i t y  a n d  d e f e n s e ,  b u t  t h e  L e g i s l a t u r e  m a y  r e g u l a t e  t h e  
e x e r c i s e  o f  t h i s  r i g h t  b y  l a w .  U T A H  C O N S T ,  a r t .  I ,  § 6 .

V e r m o n t :  T h a t  t h e  p e o p l e  h a v e  a  r i g h t  t o  b e a r  a r m s  f o r
t h e  d e f e n c e  o f  t h e m s e l v e s  a i : d  t h e  S t a t e - a n d  a s  s t a n d i n g  a r m i e s  m  
t i m e  o f  p e a c e  a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  o u g h t  n o t  t o  b e  k e p t  
u p ;  a n d  t h a t  t h e  m i l i t a r y  s h o u l d  b  k e p t  u n d e r  s t r i c t  
s u b o r d i n a t i o n  t o  a n d  g o v e r n e d  b y  t h e  c i v i l  p o w e r .  V T .  C O N S T ,  c h .  
1 ,  a r t .  1 6 .

V i r g i n i a :  T h a t  a  w e l l  r e g u l a t e d  m i l i t i a ,  c o m p o s e d  o f
t h e  b o d y  o f  t h e  p e o p l e ,  t r a i n e d  t o  a r m s ,  i s  t h e  p r o p e r ,  n a t u r a l ,  
a n d  s a f e  d e f e n s e  o f  a  f r e e  s t a t e ,  t h e r e f o r e ,  t h e  r i g h t  o f  t h e
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p e o p l e  t o  k e e p  a n d  b e a r  a r r a s  s h a l l  n o t  b e  i n f r i n g e d ;  t h a t  
s t a n d i n g  a r m i e s ,  i n  t i m e  o f  p e a c e ,  s h o u l d  b e  a v o i d e d  a s  d a n g e r o u s  
t o  l i b e r t y ;  a n d  t h a t  a l l  c a s e s  t h e  m i l i t a r y  s h o u l d  b e  u n d e r  
s t r i c t  s u b o r d i n a t i o n  t o ,  a n d  g o v e r n e d  b y ,  t h e  c i v i l  p o w e r .  V A .  
C O N S T ,  a r t .  I ,  § 1 3 .

W a s h i n g t o n :  T h e  r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  t o
b e a r  a r m s  i n  d e f e n s e  o f  h i m s e l f ,  o r  t h e  s t a t e ,  s h a l l  n o t  b e  
i m p a i r e d ,  b u t  n o t h i n g  i n  t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  a s  
a u t h o r i z i n g  i n d i v i d u a l s  o r  c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  o r  
e m p l o y  a n  a r m e d  b o d y  o f  m e n .  W A S H .  C O N S T ,  a r t .  I ,  § 2 4 .

W y o m i n g :  T h e  r i g h t  o f  c i t i z e n s  t o  b e a r  a r m s  i n  d e f e n s e
o f  t h e m s e l v e s  a n d  o f  t h e  s t a t e  s h a l l  n o t  b e  d e n i e d .  WY O.  C O N S T ,  
a r t  I ,  § 2 4 .

I n  a d d i t i o n ,  t h i r t e e n  s t a t e s  d o  n o t  h a v e  e x p r e s s  
c o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t e d  t o  t h e  r i g h t  t o  k e e p  a n d  b e a r  
a r m s .

I  w o u l d  b e  h a p p y  t o  d i s c u s s  t h i s  m a t t e r  w i t h  y o u  i n  
m o r e  d e t a i l .

N o r m a n  C .  G o r s u c h  
A t t o r n e y  G e n e r a l

N C G r m l

D i s t r i b u t i o n  o f
i d e n t i c a l  l e t t e r :  T h e  H o n o r a b l e  J a l m a r  M .  K e r t t u l a

A l a s k a  S t a t e  S e n a t e

T h e  H o n o r a b l e  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t e

T h e  H o n o r a b l e  D o n  B e n n e t t  
A l a s k a  S t a t e  S e n a t e
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T h e  H o n o r o b l a  V i c  F i s c h e r  .. * !Adm /nf •
A l a s k a  S t a t e  . L e g i s l a t u r e  * ‘ . s ^ a t io n
2 . 0 .  3 o x  V  . • -

' J u n e a u ,  A l a s k a  9 9 3 1 1 '  '
• • *

R a i  S . J . R .  3 9

D a a r  S e n a t o r  F i s c h e r :

Y o u  h a v a  a s k e d  f o r  t h e  D e p a r t m e n t  o f  L a w ' a  c o m m e n t s  
u p o n  t h e  c u r r e n t  l a n g u a g e  o f  S . J * ? . .  3 9 ,  a  r e s o l u t i o n  p r o p o s i n g  
a n  a c a n d n c n t  t o  A r t i c l e  I ,  s e c *  1 9  o f  t h e  s t a t e  c o n s t i t u t i o n ,  
r e l a t i n g  t o  a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s *  A n  I  
u n d e r s t a n d  i t ,  S . J . R .  3 9 ,  a s  a m e n d e d  o n  . t h e  S o n a t a  f l o o r  
y e s t e r d a y ,  p r o v i d e s  t h a t  a r t .  I ,  s e c .  • 1 9  o f  t h a  A l a s k a  
C o n s t i t u t i o n  w i l l  b e  a m a n d s d  t o  r e a d s

S E C T I O N  1 9 .  R I G H T  T O  X 2 E P  A N D  R E A R  A R M S .  T h n  
[ A  W E L L - R E G U L A T E D  M I L I T I A  B E I N G  N E C E S S A R Y  T O  T H E  
3 E C U R I T Y  O F  A F R E E  S T A T E ,  T H E )  r i g h t  o f  e a c h  
c i t i z e n  o f  t h e  3 t a t e  [ T H E  P E O P L E ]  t o  k e e p  a n d  
S e a r  a r m s  f o r  l a w f u l  d a f e n e n  o f  n a i f ,  f a m i l y ,

• o r o o a r t v ,  a n a  z r . s  ' s t a t e  a n d  t o r  l a w f u l  h u n t m c ,  
r e c r s a u r o n . a n d  o t h e r  l a w  f u l  o u m o e . m .  s h a l l  n o t :  
b a  i n f r i n g e d  b v  a  n t a t a  o r  o y  a  o o r o u g h  o r  c i t y  
o f  t h e  s t a t e . '

, ' * • • •
. W e  a r e  c o n c e r n e d '  t h a t  t h o  • l a n g u a g e  p r e s e n t l y

c o n t a i n e d  i n  S . J . R  3 9  m i g h t  a l l o w  l a t e r  c o n s t i t u t i o n a l
c h a l l e n g e  t o  s o m e  e x i s t i n g  s t a t e  s t a t u t e s .  P r a s a n t  l a w ,  f o r
e x a m p l e ,  p r o h i b i t s  a  c o n v i c t e d  f a ? o n  f r o m  p o a s e a s i n g  a
c o n c a a l a b l e  f i r a a m ,  p r o h i b i t s  p o s s e s s i o n  o f  c e r t a i n  v o i p a n a
s u c h  3 3  b o m b s ,  h a n d  g r e n a d e s ,  s i l e n c e r s ,  a n d  s a w e d - o f f  s h a t
g u n s ,  p r o h i b i t s  p o s a c a s i o n  o f  a  f i r a a r a  w h i l a  i n t o x i c a t a d ,  o r
t h e  d i s c h a r g e  o f  a  f i r o a r a  f r o m ,  o n ,  o r  a c r o s s  a  h i g h w a y ,  t h a
c a r r y i n g  o f  a  c c n c e a l a d  w e a p o n ,  p o a 3 a a a i o n  o f  a  l u a d a d  f i r e a r m
c n  l i c e n s e d  p r e m i s e s , o r  p o s s e s s i o n  o f  a  f i r a a m  b y  a  m i n o r
w i t h o u t  p a r a n t a l  c o n s e n t .  ( S e e .  A S  1 1 .  5 1 . 2 0 0 - . 2 2 0 . )

nr*U «r> ■>« t i  «  #i *-> —* '  •*-* J  —. —> A. — — A. 1 — — —.  •  « W  — —  M W M  • V  .« ■ y  %■**** W  y  »■> M M A , «  V. j
f u n c t i o n  b y  c a r e f u l l y  r e g u l a t i n g  t h a  p o s s e s s i o n  o f  4 a p « c i a l l y  
d a n g a r c u a  w e a p o n s  c r  w e a p o n s - c a r r i e d  i n .  a n  e s p e c i a l l y  d a n g e r o u s  
m a n n e r  o r  p l a c e .  I f  t h e  l e g i s l a t u r e  d o e s -  n o t  i n t e n d  t o  r o n d a r
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a l l o w  r e a s o n a b l e  - r e g u l a t i o n  b y  ' l a v  ;3 h o u l d  . - b e  m a d e  c l a a r .  ‘T h a  . 
p o s s i b i l i t y  t h a t  t h p  l a n g u a g e  p r o c o s e d  i n  S . J . R .  3 9  c o u l d  b . ?  
i n t e r p r e t e d  a a  i n v a l i d a t i n g  s c n a  p o r t i o n s  o f  A l a s k a ' s  p r e s e n t  

• C r i m i n a l  c o d a  i s  a ’ r e a l  o n a . *  S e e , ,  f o r  e x a m p l e , .  S t a t e  v .  
X a m l a r ,  6 1 4 .  ? . 2 d  9 4  ( O r e .  1 9 3 0 ) ,  a n d  S t a t s '  v .  D o l c r a d o . ’ 6 3 2  ' 
> . 2 c  o i O  ( C r a .  1 9 3 4 ) .  * . . “  r ' ’ '

o f  t ’h a  p h r a a a  ’ a c c e p t  t h a t . ,  t h a  i n a n n e r  o f  k e e p i n g  a n d  b a a r i r . g  
a r m s  m a y  b e  r e g u l a t e d  b y  l a v . "  T h i s  s u g g e s t e d  l a n g u a g e  i s  
b a s e d  u p o n  s i m i l a r  p r o v i s i o n s  i n  t h e .  c o n s t i t u t i o n s  o f  s e v e r a l  
O t h e r  s t a t e s ,  i n c l u d i n g  F l o r i d a  ( a r t .  I ,  s a c .  8 )  , G e o r g i a  ( a r t .  
I ,  s e c .  1 ) ,  a n d  U t a h  ( a r t .  I ,  3 e c ,  6 ) .  T h a  a d d i t i o n  c f  t h i s  
c l a u s e  v c u l d  m a k e  i t  c l e a r  t h a t ,  a l t h o u g h  a  c i t i z e n ' s  b a s i c
r i g h t  t o  k e e p  a n d  b e a r  a r m s  n a y  n o t  b a  i n f r i n g e d - ,  r s a s o n a b i s  
a n d  a p p r o p r i a t e  r e g u l a t i o n  o f  t h e  r u n n e r  i n  w h i c h  a r m 3  a r a  k e p t  
o r  b o r n e  ( i . e .  ,  p o s e - e s s i c n  b y  f e l o n s ,  b y  m i n o r s , i n  a  b a r ,  
w h i l e  i n t o x i c a t e d ,  e t c . )  i s  n o t  a n  i n f r i n g e m e n t  e n  a n  
i n d i v i d u a l ' s  c o n s t i t u t i o n a l  r i g h t .  J l r .  R u p e  A n d r a w s ,  A l a s k a  
F i e l d  R e p r e s e n t a t i v e  f o r  t h a  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  h a 3  
i n d i c a t e d  t h a t  h i 3  o r g a n i s a t i o n  w o u l d  n o t  o b j e c t  t o  t h a
i n c l u s i o n  o f  t h i s  a d d i t i o n a l  l a n g u a g e  i n  S . J . R .  3 9 .  I  a l s o  
s u g g e s t  t h a t  y o u  c o n s i d e r  r e t a i n i n g  t h e  l a n g u a g e  i n  t h e  p r a s o n i :  
c o n s t i t u t i o n a l  p r o v i s i o n  " t h e  p o o p l a , *  r a t h e r  t h a n  c h a n g e  i t  t o  
” a a c h  c i t i z e n  o f  t h e  s t a t s . "  S t a t s  c o n s t i t u t i o n a l  p r o v i s i o n s  
h a v e  t r a d i t i o n a l l y  r e c o g n i z e d  t h a  e q u a l  r i g h t 3  o f  a l l  r n a i d o n t s  
o f  t h e  s t a t e ,  r a g a r d l a s a  o f  t h a  r e s i d e n t ' s  n a t i o n a l  o r i g i n .

A c a r a f u l l v  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  t h e  
p o s s i b i l i t y  t h a t ,  s h o u l d  t h a  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  
h a  a d o p t e d - ,  -*a c r i m i n a l  d e f e n d a n t  W o u l d  l a t e r  b a  a b l e  t o  a r g u a  
t h a t  a  c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  i 3  U n c o n s t i t u t i o n a l  
b c c a u s i  i t  v i o l a t e s  h i s  r i g h t  t o  k a s p  a n d  b e a r  a r m s  u n d e r  a r t .
I ,  s e c .  1 9  o f  t h a  3 t a t e  c c n a t i t u t i o n .

Sincerely,

Harold H. 3rcvn 
Attorney General

EK3 s GAR j gb-13 s
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL 

M a y  8 ,  1 9 8 6

Bill Sheffield, Governor

POUCH K -  STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: 1907) 465-3600

T h e  H o n o r a b l e  M .  M i k e  M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  M i l l e r :

Y o u  h a v e  a s k e d  t h i s  o f f i c e  t o  c o m m e n t  u p o n  t h e  e f f e c t  
o f  " l e g i s l a t i v e  i n t e n t "  l a n g u a g e  c u r r e n t l y  c o n t a i n e d  i n  a
r e s o l u t i o n  n o w  u n d e r  c o n s i d e r a t i o n  b y  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e :  C S  S J R  3 9  ( J u d )  a m .  T h i s  r e s o l u t i o n ,  i f  p a s s e d ,
w o u l d  p l a c e  a  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  t h e  
v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .  T h e  r e s o l u t i o n  c o n t a i n s  
a n  a m e n d m e n t  t o  a r t .  I ,  s e c .  1 9  o f  t h e  s t a t e  c o n s t i t u t i o n ,
r e l a t i n g  t o  a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s .  T h e  
s t a t e d  p u r p o s e  o f  t h e  o r o p o s e d  a m e n d m e n t  i s  t o  e s t a b l i s h  t h a t  
t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n  i s  
a n  i n d i v i d u a l  r i g h t ,  r a t h e r  t h a n  a  c o l l e c t i v e  o n e .

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  n o w  s t a t e s  t h a t  
a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s  " s h a l l  n o t  b e  i n f r i n g e d  
b y  t h e  s t a t e  o r  b y  a  b o r o u g h  o r  c i t y  o f  t h e  s t a t e . "  D u r i n g
c o n s i d e r a t i o n  o f  C S  S J R  3 9  ( J u d )  a m  o n  t h e  S e n a t e  f l o o r  S e n a t o r
V i c  F i s c h e r  p r o p o s e d  a n  a m e n d m e n t  w h i c h  w o u l d  h a v e  a d d e d  t h e  
p h r a s e  " e x c e p t  t h a t  t h e  m a n n e r  o f  k e e p i n g  a n d  b e a r i n g  a r m s  m a y  
b e  r e g u l a t e d  b y  l a w . "  T h i s  p r o p o s e d  a m e n d m e n t  w a s  r e j e c t e d  b y  
t h e  S e n a t e  o n  a  v o t e  o f  1 6  t o  2 .  S e e  S e n a t e  J o u r n a l ,  M a r c h  2 6 ,  
1 9 8 6 ,  a t  p p .  2 1 6 6 - 2 1 6 7 .  T h e  J u d i c i a r y  C o m m i t t e e  v e r s i o n  o f  t h e  
r e s o l u t i o n ,  a d o p t e d  w i t h  a m e n d m e n t  b y  t h e  S e n a t e ,  c o n t a i n s  a  
s e c t i o n  e n t i t l e d  " l e g i s l a t i v e  i n t e n t . "  S e c t i o n  2  o f  C S  S J R  3 9  
( J u d )  a m  n o w  p r o v i d e s ,  i n  p a r t ,  t h a t  t h e  p r o p o s e d  c o n s t i t u ­

t i o n a l  a m e n d m e n t  " s h o u l d  n o t  b e  c o n s t r u e d  t o  p r e c l u d e  t h e  
r e g u l a t i o n  o f  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  b o r n e ,  c a r r i e d ,  
o r  u s e d . "

W e  a r e  c o n c e r n e d  t h a t  t h e  l a n g u a g e  p r e s e n t l y  
c o n t a i n e d  i n  C S  S J R  3 9  ( J u d )  a m  m i g h t  a l l o w  l a t e r  c o n s t i t u ­
t i o n a l  c h a l l e n g e  t o  s o m e  e x i s t i n g  s t a t e  s t a t u t e s .  P r e s e n t  l a w ,  
f o r  e x a m p l e ,  p r o h i b i t s  a  c o n v i c t e d  f e l o n  f r o m  p o s s e s s i n g  a  
c o n c e a l a b l e  f i r e a r m ,  p r o h i b i t s  p o s s e s s i o n  o f  c e r t a i n  w e a p o n s  
s u c h  a s  b o m b s ,  h a n d  g r e n a d e s ,  s i l e n c e r s ,  a n d  s a w e d - o f f  s h o t  
g u n s ,  p r o h i b i t s  p o s s e s s i o n  o f  a  f i r e a r m  w h i l e  i n t o x i c a t e d ,  t h e  
d i s c h a r g e  o f  a  f i r e a r m  f r o m ,  o n ,  o r  a c r o s s  a  h i g h w a y ,  t h e  
c a r r y i n g  o f  a  c o n c e a l e d  w e a p o n ,  p o s s e s s i o n  o f  a  l o a d e d  f i r e a r m
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on li c en s ed  premises, or p o s s e s s i o n  of a f i re a rm  by a m in o r 
w i t h o u t  pa r en t al  consent. (See AS  11 .61.20 0- 11. 61.220.)

Th es e statutes serve an  i m p o r t an t  pu blic safety 
f u n ct io n  by r e st r ic ti n g the p o s s e s s i o n  of e sp e ci a l l y  da ng er ous 
w e a p o n s  or w e ap o ns  ca rr ie d in an e s p e c i a l l y  da ng e ro u s m a n n e r  or 
place. If the le gislature does n o t  intend  that  the pro p o se d 
a m e n d m e n t  of art. I, sec. 19 w o u l d  r e nd e r these statutes
un en fo rc ea b le ,  nor fore close a fut ur e l e gi s la t ur e  fro m ado pt i ng  
s im i l ar  provis io n s (prohibiting p o s s e s s i o n  of loaded fir earms 
in a ch ur ch  or on school grounds, for example) , the n the 
l eg is la tu r e' s  intent to c on tinue to a l l o w  re a so n a b l e  r eg ul a ti o n 
b y  l a w  should be ma de  clear.

It m a y  be that the Senate, in r e j e c t i n g  the a me n dm en t  
p r o p o s e d  by Senator Fis c he r  b u t  a d o p t i n g  se ct io n 2 of CS S JR  39 
(Jud) am, b el ie ved that it w a s  n o t  n e c e s s a r y  to expli c it l y
state in the pr o p os e d c o ns t i t u t i o n a l  p r o v i s i o n  th at  r eg u la ti o n 
of fire arms by law is allowed, as this p o i n t  is i n c l ud e d in 
th ei r "l egislative intent" language. A s  a general  rule,
however, a mea s ur e wi l l be  e n f o r c e d  a c c o rd in g  to the p l ai n
m e a n i n g  of the language on its face. 2A C. Sands, S u th er l an d  
S t a t u t o r y  C o n s t ru ct i on  § 45.02 at 4 (4th ed. 1984); W i l s o n  v. 
M u n i c i p a l i t y  of A n c h o r a g e , 669 P . 2d 569, 571 (Alaska 1983). It 
is a "fundamental pr i n ci p le  of s t a t ut or y  i n t e r pr e ta t io n  ... 
that a statute means w h a t  its l an guage r ea s o n a b l y  co nv eys to 
o th er s. .." N o rt h Slope B o r o u g h  v. S oh i o P e t r o l e u m  C o r p . , 585 
P . 2d 534, 540 (Alaska 1978); S o u th  C e n t r a l  H e al th  P l an n i n g  v. 
C ommiss io ne r, Dept, of A dm i n i s t r a t i o n ,  628 P . 2d 551, 553
(Alaska 1981). 1/

W h il e  the courts in A l a s k a  m a y  con s i de r a me a s ur e 's  
l eg is lative history to the e x t e n t  it m a y  as si st the court in 
c o r r e c t l y  in te rp reting the measure , a legisl at i ve  committ ee  
r e p o r t  or formal statement of le gi s la ti v e inte nt m a y  n ot  be 
u s e d  to give the statute a m e a n i n g  not fairl y co n ta in e d w i t h i n 
its w o r d s . Chicago, M . , St. P. & P. R. Co. v. Ac me  Fa s t 
F r e i g h t , 336 U.S. 465, 93 L . E d . 2 d  817, 69 S.Ct. 692 (1949);"
N o r t h  Slope B o r o u g h , 585 P . 2d at 540.

1_/ A l t h o u g h  general rules of legal in t er p r e t a t i o n  are most 
o f t e n  e x p r es se d  in the context  of s t a t u t or y in te rpretation, the 
same rules apply to the i n t e r p r e t a t i o n  of leg islati ve 
r e s ol ut i on s  and co ns t it ut i on a l ame nd men ts. 1A C. Sands, 
S u t h e r l a n d  Statu tory Co n st r u c t i o n  § 29.08 at 500 (4th ed. 
1985).
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W h e n  a rev ie w in g  court d e c id e s th at  it m u s t  conside r 
the l egislat ur e' s intent in o r d er  to c o n s t ru e  a provision, the 
tex t of the m e a su r e itself is still c o n si de r ed  the bes t 
evide:.je of le gi sla tive intent. See 2A C. Sands, Su the r la n d 
S t a t u t o r y  Co ^truction § 46.03 at 82 (4th ed. 1984) and the 
cases ci t ed  there. W h er e the terms of  a p r o v i s i o n  are clear 
and straightforward, the inte nt of  the l e gislatu re  wil l be 
ba se d  on those terms, eve n if the a p p a r e n t  intent conflicts 
w i t h  a st atement of le g is la tive int en t or a c om m it te e  report. 
See C a m i n e t t i  v. Uni ted S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) and 2A C. Sands, S u t h e r l a n d  Statu tory
C on s t r u c t i o n  § 48.06 at 308 (4th ed. 1984).

In C mmercial Fi sh e ri es  E n t r y  C o m m i s s i o n  v. A p o k e d a k , 
680 P . 2d 486 (Alaska 1984) Ap ok edak, r e l y i n g  upo n le gi slative 
int.ent language c on ta in ed in the "preamble" to the Lim i te d  
Er.try Act, ur g ed  the state supreme c o ur t  not to ad opt a literal
jonstructio n of the act. The c ou rt  r e f u s e d  to ad op t the
in te rp re ta t io n  suggested by Ap ok edak, stating: "a statutory
p r e a mb l e ... can ne it he r re s tr a in  n or  e x t e n d  the m e a n i n g  of an 
un am bi g uo u s scatute; nor can it be u s e d  to crea te  do ubt or 
u nc e rt a i n t y  w h i c h  does not o t h e rw i se  exist." 680 P . 2d at 488, 
n.3. Thus, to the e xtent  that language  c on t ai ne d  in the
"legislative intent" se ction of CS S J R  39 (Jud) am  conflicts
w i t h  the pl a in  m e a n i ng  of the terms of the co ns titutio na l
provision, it is the c o n s t i t u t i o n a l  l a ng ua ge  w h i c h  w i ll  
control.

The courts m a y  ale'' c o n si d er  the hist o r y of
legislative action taken on a gx ve n m e a s u r e  w h e n  d e t er m in in g  
leg is la tive intent. Generally, the r e j e c t i o n  of a p roposed 
a me n dm en t indicates that the l e gi s la tu r e did  not intend the 
bi ll  to include the provisi on s  e m b od i ed  in the rejected
amendment. Lapin a v. W i l l i a m s , 232 U.S. 78, 58 L.Ed. 515, 34 
S.Ct. 196 (1914); Un it e d States v. G r ea t  N o r t h e r n  Ra ilway C o . , 
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Suther la nd  S t a t u to r y C o n s t r u c t i o n  § 48.04 at 302, 
§ 48.18 at 341 (4th ed. 1984). Thus, a r e v i e wi n g court may 
w el l  conclude that if the legis la tu re had int e n de d to allow the 
co nt i nu e d regulation by law of some as p ec ts  of a per son's right 
to po ss e ss  arms it wo u ld  have a d o p te d  the language p ro p o s e d  by 
Sena t or  Fi sc her du ri ng the S en at e's c on si d e r a t i o n  of the 
resolution. S e e , e . g . , No rt h  Slope B o r o u g h , 585 P . 2d at 541; 
W i l s o n , 669 P . 2d at 571.

Perhaps the m o s t  im p or ta nt  c o n s i d e r a t i o n  he re  is that 
in the case of a measu re  (such as this one) w h i c h  is to be 
d e c i d e d  by a vote of the electorate, d es c ri p t i v e  statements 
a cc o m pa n yi ng  the pr o po s i t i o n  are an i m p o r ta n t source of
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gu id a nc e  for interpretation. 2A C. Sands, S ut h er l a n d  S ta t ut or y 
C o n s t r u c t i o n  § 48.04 at 301, § 48.19 at 345 (4th ed. 1984); 
State v. Lewis, 559 P . 2d 630, 637-638 (Alaska 1977), cert.
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

U n de r  art. XIII, sec. 1 of the A l a s k a  Constitution, 
the li eu t e n a n t  gove rn or  is requir"'-* to p r e p a r e  a b a l l o t  title 
and a summary of the p r o p o s e d  c o n s ti tu t io n al  amendment. The 
ele ct i on  p a m p h l e t  p r e p a r e d  p u r s u a n t  to A S  15.58.010 m u s t  
contain: 1) the text of the p r o p o s e d  c o n s t i t u t i o n a l  amendment,
2) the b a l l o t  title an d su mm ar y  p r e p a r e d  b y  the lieute na nt  
governor, 3) "a ne utral s u m m a r y” of the p r o p o s i t i o n  p r e p a r e d  by 
the L e g i s l a t i v e  A f f a ir s  Ag en cy, and 4) ad v oc a t o r y  statements 
for and a g a in s t the p r o p o s e d  amendment. A S  15.58.020(6). 
Thus, a l t h o u g h  the r e so lu t io n  d i r ec t s the L e gi s l a t i v e  A f f ai r s  
A g e n c y  to " c o n s i d e r” the st a te m en t c o n t a i n e d  in section 2 of CS 
SJR 39 (Jud) am w h e n  p r e p a r i n g  its n e u t ra l  summary for the 
ballot, this language w i l l  not ap pear on  the ballot, and ma y 
well n o t  a ppear in the el e c ti on s  pamphlet. Since, in the final 
instance, a r e v i e w in g  c o ur t w i l l  look to the int en t in the 
minds of the voters w h o  v o t e d  to a d op t the consti t u ti on a l 
amendment, the le gi slature 's  s t at em e nt  of its intent w h e n  
pla ci n g the m e a s u re  on the b a l l o t  ha s li mi te d  significance. 
Lewis, 559 P . 2d at 637-638.

One of the m a i n  pu rp o se s  of a co n st i t u t i o n  is to 
limit l eg islative  power. O r d i n a r y  acts of the l eg is lature  
(i.e., statutes), w h e t h er  a d o p t e d  b e f o r e  or after a given 
c on s ti tu t io n al  provision, c a n no t  be g i v e n  e f f ec t  if the statute  
conflicts  w i t h  a substant iv e p r o v i s i o n  in the constitution. 
Thus, an a m e n dm e nt  to the c o n s t i t u t i o n  m a y  expressly, or by 
implication, repeal e x i s ti n g l e gi sl a ti v e enactments. Rhode 
Isl and v. P a l m e r , 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Su t he r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 23.20 
at 387 (4th ed. 1985) . The p o s s i b i l i t y  that the language 
p r o po se d  in SJR 39 could be  i n t e r p r e t e d  as i n va l id a ti n g some 
p ortion s of A l a s k a' s  p r e s e n t  cri m i na l code is a real one, as 
this has oc c ur re d  in similar c i r c um s ta n ce s in other states. 
S e e , for e x a m p l e , State v. K e s s l e r , 289 Or. 359, 614 P . 2d 94 
(1980) and Stat e v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

Princ i pa l s of bo t h com mo n  sense and r e sp o ns ib l e 
dr af t s m a n s h i p  dictate tha t a w e l l - d r a f t e d  statute or 
c on s ti tu t io n al  pr ov i si o n should  re du ce  the ne e d  for di sputes 
about interpretation. 2A C. Sands, Su t he r l a n d  St at utory 
C on s t r u c t i o n  § 45.02 at 5 (4th ed. 1984). St at em en t s of 
"l egislative intent" are not an ade qu a te  s ubstitut e for clear, 
u n ambi gu ou s language in the p r o p o s e d  c o n s t i t u t i o n a l  amendment. 
A  m o r e  p r e c i s e l y  dra f te d a m e n d m e n t  w o u l d  m i n i m iz e the
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p o s s i b i l i t y  t h a t ,  s h o u l d  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  
b e  a d o p t e d ,  a  c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  b e  a b l e  t o  a r g u e  
t h a t  a  c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  i s  u n c o n s t i t u t i o n a l  
b e c a u s e  i t  v i o l a t e s  h i s  r i g h t  t o  k e e p  a n d  b e a r  a r m s  u n d e r  
a r t a  I ,  s e c .  1 9  o f  t h e  s t a t e  c o n s t i t u t i o n .

Sincerely,

H a r o l d  M. Br o wn  
A t t o r n e y  General
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P R E F A C E

" T o  p r e s e r v e  l ib e r t y ,  i t  i s  e s s e n t ia l  t h a t  t h e  w h o le  b o d y  o f  
t h e  p e o p le  a lw a y s  p o s s e s s  a r m s , a n d  b e  t a u g h t  a l ik e ,  e s p e ­
c ia l ly  w h e n  y o u n g ,  h o w  to  u s e  th e m ."  (R ic h a r d  H e n r y  L e e ,  
V ir g in i a  d e le g a t e  to  t h e  C o n t in e n t a l  C o n g r e s s ,  in i t i a t o r  o f  
t h e  D e c la r a t io n  o f  I n d e p e n d e n c e ,  a n d  m e m b e r  o f  t h e  f i r s t  
S e n a t e ,  w h ic h  p a s s e d  t h e  B i l l  o f  R ig h ts .)

“T h e  g r e a t  o b je c t  i s  t h a t  e v e r y  m a n  b e  a r m e d  . .  . E v e r y ­
o n e  w h o  i s  a b le  m a y  h a v e  a  g u n . '1 ( P a t r ic k  H e n r y ,  in  t h e  
V ir g in i a  C o n v e n t io n  o n  t h e  r a t i f ic a t io n  o f  t h e  C o n s t i tu ­
t io n .)

“ T h e  a d v a n t a g e  o f  b e in g  a r m e d  . . . t h e  A m e r ic a n s  p o s ­
s e s s  o v e r  t h e  p e o p le  o f  a l l  o t h e r  n a t i o n s  . . . N o t w i t h s t a n d ­
in g  t h e  m i l i t a r y  e s t a b l i s h m e n t s  in  t h e  s e v e r a l  K in g d o m s  o f  
E u r o p e , w h ic h  a r e  c a r r ie d  a s  fa r  a s  t h e  p u b lic  r e s o u r c e s  
w i l l  b e a r ,  t h e  g o v e r n m e n t s  a r e  a f i  a id  to  t r u s t  t h e  p e o p le  
w it h  a r m s .” ( J a m e s  M a d is o n , a u t h o r  o f  t h e  B i l l  o f  R ig h ts ,  
in  h i s  F e d e r a l i s t  P a p e r  N o . 2 6 .)

“A  w e l l  r e g u la t e d  M i l i t ia ,  b e in g  n e c e s s a r y  t o  t h e  s e c u r i t y  
o f  a  f r e e  S t a t e ,  t h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  
A r m s , s h a l l  n o t  b e  in f r in g e d .” (S e c o n d  A m e n d m e n t  to  t h e  
C o n s t i tu t io n .)

I n  m y  s t u d ie s  a s  a n  a t t o r n e y  a n d  a s  a  U n i t e d  S t a t e s  S e n a to r ,  I 
h a v e  c o n s t a n t ly  b e e n  a m a z e d  b y  t h e  in d i f f e r e n c e  o r  e v e n  h o s t i l i t y  
s h o w n  t h e  S e c o n d  A m e n d m e n t  b y  c o u r t s ,  l e g i s la t u r e s ,  a n d  c o m ­
m e n t a t o r s .  J a m e s  M a d is o n  w o u ld  b e  s t a r t le d  to  h e a r  t h a t  h is  r e c o g ­
n i t io n  o f  a  r ig h t  to  k e e p  a n d  b e a r  a r m s , w h ic h  p a s s e d  t h e  H o u s e  b y  
a  v o ic e  v o t e  w i t h o u t  o b je c t io n  a n d  h a r d ly  a  d e b a te ,  h a s  s in c e  b e e n  
c o n s t r u e d  in  b u t  a  s i n g le ,  a n d  m o s t  a m b ig u o u s ,  S u p r e m e  C o u r t  
d e c is io n ,  w h e r e a s  h i s  p r o p o s a l s  fo r  f r e e d o m  o f  r e l ig io n ,  w h ic h  h e  
m a d e  r e lu c t a n t ly  o u t  o f  f e a r  h a t  t h e y  w o u ld  b e  r e je c t e d  o r  n a r ­
r o w e d  b e y o n d  u s e ,  a n d  t h o s e  fo r  fr e e d o m  o f  a s s e m b ly ,  w h ic h  p a s s e d  
o n ly  a f t e r  a  l e n g t h y  a n d  b i t t e r  d e b a te ,  a r e  t h e  s u b j e c t  o f  s c o r e s  o f  
d e t a i l e d  a n d  fa v o r a b le  d e c is io n s .  T h o m a s  J e f f e r s o n , vtL j  k e p t  a  
v e r i t a b le  a r m o r y  o f  p is t o ls ,  r i f l e s  a n d  s h o t g u n s  a t  M o n t ic e l lo ,  a n d  
a d v is e d  h is  n e p b e w  to  f o r s a k e  o t h e r  s p o r t s  in  fa v o r  o f  h u n t in g ,  
w o u ld  b e  a s t o u n d e d  to  h e a r  s u p p o s e d  c iv i l  l ib e r t a r ia n s  c la im  f ir e ­
a r m  o w n e r h s ip  s h o u ld  b e  r e s t r ic t e d .  S a  u e l A d a m s , a  h a n d g u n  
o w n e r  w h o  p r e s s e d  fo r  a n  a m e n d m e n t  s t a t in g  t h a t  t h e  “ C o n s t i tu ­
t io n  s h a l l  n e v e r  b e  c o n s t r u e d  . . .  to  p r e v e n t  t h e  p e o p le  o f  th e  
U n i t e d  S t a t e s  w h o  a r e  p e a c e a b le  c i t i z e n s  fr o m  k e e p in g  t h e i r  o w n  
a r m s ,” w o u ld  b e  s h o c k e d  to  h e a r  t h a t  h i s  n a t iv e  s t a t e  to d a y  im ­
p o s e s  a  y e a r ’s s e n t e n c e ,  w i t h o u t  p r o b a t io n  o r  p a r o le , fo r  c a r r y in g  a  
f! r e a r m  w i t h o u t  a  p o l ic e  p e r m it .

(V)
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P R E F A C E

" T o p r e s e r v e  l ib e r t y ,  i t  i s  e s s e n t ia l  t h a t  t h e  w h o le  b o d y  o f  
t h e  p e o p le  a lw a y s  p o s s e s s  a r m s , a n d  b e  t a u g h t  a l ik e ,  e s p e ­
c ia l ly  w h e n  y o u n g ,  h o w  to  u s e  t h e m .” (R ic h a r d  H e n r y  L e e ,  
V ir g in ia  d e l e g a t e  to  t h e  C o n t in e n t a l  C o n g r e s s ,  in i t ia t o r  o f  
t h e  D e c la r a t io n  o f  I n d e p e n d e n c e ,  a n d  m e m b e r  o f  t h e  f i r s t  
S e n a t e ,  w h ic h  p a s s e d  t h e  B i l l  o f  R ig h t s .)

" T h e  g r e a t  o b je c t  i s  t h a t  e v e r y  m a n  b e  a r m e d  . . .  E v e r y ­
o n e  w h o  i s  a b le  m a y  h a v e  a  g u n .” ( P a t r ic k  H e n r y ,  in  t h e  
V ir g in ia  C o n v e n t io n  o n  t h e  r a t i f i c a t io n  o f  t h e  C o n s t i tu ­
t io n .)

“T h e  a d v a n t a g e  o f  b e in g  a r m e d  . . . t h e  A m e r ic a n s  p o s ­
s e s s  o v e r  t h e  p e o p le  o f  a l l  o t h e r  n a t i o n s  . . . N o t w i t h s t a n d ­
in g  t h e  m i l i t a r y  e s t a b l i s h m e n t s  in  t h e  s e v e r a l  K in g d o m s  o f  
E u r o p e , w h ic h  a r e  c a r r ie d  a s  fa r  a s  t h e  p u b lic  r e s o u r c e s  
w il l  b e a r , t h e  g o v e r n m e n t s  a r e  a f r a id  to  t r u s t  t h e  p e o p le  
w ith  a r m s .” ( J a m e s  M a d is o n , a u t h o r  o f  t h e  B i l l  o f  R ig h t s ,  
in  h is  F e d e r a l i s t  P a p e r  N o .  2 6 .)

“ A  w e l l  r e g u la t e d  M i l i t ia ,  b e in g  n e c e s s a r y  t o  t h e  s e c u r i t y  
o f  a  f r e e  S t a t e ,  t h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  
A r m s , s h a l l  n o t  b e  in f r in g e d .” (S e c o n d  A m e n d m e n t  to  t h e  
C o n s t i tu t io n .)

I n  m y  s t u d ie s  a s  a n  a t t o r n e y  a n d  a s  a  U n i t e d  S t a t e s  S e n a t o r ,  I 
h a v e  c o n s t a n t ly  b e e n  a m a z e d  b y  t h e  in d i f f e r e n c e  o r  e v e n  h o s t i l i t y  
s h o w n  t h e  S e c o n d  A m e n d m e n t  b y  c o u r t s ,  l e g i s la t u r e s ,  a n d  c o m ­
m e n t a t o r s .  J a m e s  M a d is o n  w o u ld  b e  s t a r t le d  to  h e a r  t h a t  h is  r e c o g ­
n i t io n  o f  a  r ig h t  t o  k e e p  a n d  b e a r  a r m s , w h ic h  p a s s e d  t h e  H o u s e  b y  
a  v o ic e  v o t e  w i t h o u t  o b j e c t io n  a n d  h a r d ly  a  d e b a te ,  h a s  s in c e  b e e n  
c o n s t r u e d  in  b u t  a  s i n g le ,  a n d  m o s t  a m b ig u o u s ,  S u p r e m e  C o u r t  
d e c is io n ,  w h e r e a s  h is  p r o p o s a l s  fo r  fr e e d o m  o f  r e l ig io n ,  w h ic h  h e  
m a d e  r e lu c t a n t ly  o u t  o f  f e a r  t h a t  t h e y  w o u ld  b e  r e je c te d  o r  n a r ­
r o w e d  b e y o n d  u s e ,  a n d  t h o s e  fo r  fr e e d o m  o f  a s s e m b ly ,  w h ic h  p a s s e d  
o n ly  a f t e r  a  l e n g t h y  a n d  b i t t - r  d e b a te ,  a r e  t h e  s u b j e c t  o f  s c o r e s  o f  
d e t a i le d  a n d  f a v o r a b le  d e c is io n s .  T h o m a s  J e f f e r s o n , w h o  k e p t  a  
v e r i t a b le  a r m o r y  o f  p is t o l s ,  r i f l e s  a n d  s h o t g u n s  a t  M o n t ic e l lo ,  a n d  
a d v is e d  h is  n e p h e w  to  fo r s a k e  o t h e r  s p o r t s  in  fa v o r  o f  h u n t in g ,  
w o u ld  b e  a s t o u n d e d  to  h e a r  s u p p o s e d  c iv i l  l ib e r t a r ia n s  c la im  f i r e ­
a r m  o w n e r h s ip  s h o u ld  b e  r e s t r ic t e d .  S a m u e l  A d a m s , a  h a n d g u n  
o w n e r  w h o  p r e s s e d  fo r  a n  a m e n d m e n t  s t a t in g  t h a t  th e  “ C o n s t i t u ­
t io n  s h a l l  n e v e r  b e  c o n s t r u e d  . . .  to  p r e v e n t  t h e  p e o p le  o f  t h e  
U n it e d  S t a t e s  w h o  a r e  p e a c e a b le  c i t i z e n s  fr o m  k e e p in g  t h e i r  o w n  
a r m s ,” w o u ld  b e  s h o c k e d  to  h e a r  t h a t  h is  n a t iv e  s t a t e  to d a y  im ­
p o s e s  a  y e a r ’s  s e n t e n c e ,  w i t h o u t  p r o b a t io n  o r  p a r o le , fo r  c a r r y in g  a  
f ir e a r m  w i t h o u t  a  p o l i c e  p e r m it .

(V)



V I

T h is  is  n o t  t o  im p ly  t h a t  c o u r t s  h a v e  t o t a l l y  ig n o r e d  t h e  im p a c t  
o f  t h e  S e c o n d  A m e n d m e n t  i n  t h e  B i l l  o f  R ig h t s .  N o  f e w e r  t h a n  
t w e n t y - o n e  d e c is io n s  b y  t h e  c o u r t s  o f  o u r  s t a t e s  h a v e  r e c o g n iz e d  a n  
in d iv id u a l  r ig h t  to  k e e p  a n d  b e a r  a r m s , a n d  a  m a j o r i t y  o f  t h e s e  
h a v e  n o t  o n ly  r e c o g n iz e d  t h e  r ig h t  b u t  in v a l id a t e d  la w s  o r  r e g u la ­
t io n s  w h ic h  a b r id g e d  it . Y e t  i n  a l l  to o  m a n y  in s t a n c e s ,  c o u r t s  o r  
c o m m e n t a t o r s  h a v e  s o u g h t ,  f o r  r e a s o n s  o n ly  t a n g e n t i a l l y  r e la t e d  to  
c o n s t i t u t io n a l  h is to r y ,  to  c o n s t r u e  t h i s  r ig h t  o u t  o f  e x i s t e n c e .  T h e y  
a r g u e  t h a t  t h e  S e c o n d  A m e n d m e n t ' s  w o r d s  “ r ig h t  o f  t h e  p e o p le ” 
m e a n  “ a  r ig h t  o f  t h e  s t a t e ” — a p p a r e n t l y  o v e r lo o k in g  t h e  im p a c t  o f  
t h o s e  s a m e  w o r d s  w h e n  u s e d  i n  t h e  F ir s t  a n d  F o u r t h  A m e n d m e n t s .  
T h e  “ r ig h t  o f  t h e  p e o p le ” to  a s s e m b le  o r  to  b e  f r e e  f r o m  u n r e a s o n ­
a b le  s e a r c h e s  a n d  s e iz u r e s  i s  n o t  c o n t e s t e d  a s  a n  in d iv id u a l  g u a r a n ­
t e e .  S t i l l  t h e y  ig n o r e  c o n s i s t e n c y  a n d  c la im  t h a t  t h e  r ig h t  to  " b e a r  
a r m s ” r e la t e s  o n ly  to  m i l i t a r y  u s e s .  T h is  n o t  o n ly  v i o l a t e s  a  c o n s i s t ­
e n t  c o n s t i t u t io n a l  r e a d in g  o f  “ r ig h t  o f  t h e  p e o p le ” b u t  a l s o  ig n o r e s  
t h a t  t h e  s e c o n d  a m e n d m e n t  p r o t e c t s  a  r ig h t  to  “ k e e p ”  a r m s .  T h e s e  
c o m m e n t a t o r s  c o n t e n d  i n s t e a d  t h a t  t h e  a m e n d m e n t  s  p r e a m b le  r e ­
g a r d in g  t h e  n e c e s s i t y  o f  a  “ w e l l  r e g u la t e d  m i l i t i a  . . . to  a  f r e e  
s t a t e ” m e a n s  t h a t  t h e  r ig h t  t o  k e e p  a n d  b e a r  a r m s  a p p l i e s  o n ly  to  a  
N a t io n a l  G u a r d . S u c h  a  r e a d in g  f a i l s  to  n o t e  t h a t  t h e  F r a m e r s  u s e d  
t h e  t e r m  " m i l i t ia ” to  r e la t e  to  e v e r y  c i t i z e n  c a p a b le  o f  b e a r in g  
a r m s , a n d  t h a t  C o n g r e s s  h a s  e s t a b l i s h e d  t h e  p r e s e n t  N a t io n a l  
G u a r d  u n d e r  i t s  .p o w e r  t o  r a i s e  a r m ie s ,  e x p r e s s ly  s t a t i n g  t h a t  i t  
w a s  n o t  d o in g  s o  u n d e r  i t s  p o w e r  t o  o r g a n iz e  a n d  a r m  t h e  m i l i t ia .

W h e n  t h e  E r s t  C o n g r e s s  c o n v e n e d  fo r  t h e  p u r p o s e  o f  d r a f t in g  a  
B i l l  o f  R ig h t s ,  i t  d e le g a t e d  t h e  t a s k  to  J a m e s  M a d is o n . M a d is o n  d id  
n o t  w r i t e  u p o n  a  b la n k  t a b l e t .  I n s t e a d ,  h e  o b t a in e d  a  p a m p h le t  
l i s t i n g  t h e  S t a t e  p r o p o s a ls  f o r  a  b i l l  o f  r ig h t s  a n d  s o u g h t  to  p r o d u c e  
a  b r ie f e r  v e r s io n  in c o r p o r a t in g  a l l  t h e  v i t a l  p r o p o s a ls  o f  t h e s e .  H is  
p u r p o s e  w a s  to  in c o r p o r a te , n o t  d i s t in g u i s h  b y  t e c h n i c a l  c h a n g e s ,  
p r o p o s a ls  s u c h  a s  t h a t  o f  t h e  P e n n s y l v a n i a  m in o r i t y ,  S a m  A d a m s ,  
o r  t h e  N e w  H a m p s h ir e  d e l e g a t e s .  M a d is o n  p r o p o s e d  a m o n g  o t h e r  
r ig h t s  t h a t  “T h a t  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a r m s  s h a l l  
n o t  b e  in f r in g e d ;  a  w e l l  a r m e d  a n d  w e l l  r e g u la t e d  m i l i t i a  b e in g  th e  
b e s t  s e c u r i t y  o f  a  fr e e  c o u n tr y ;  b u t  n o  p e r s o n  r e l ig io u s ly  s c r u p u lo u s  
o f  b e a r in g  a r m s  s h a l l  b e  c o m p e l le d  to  r e n d e r  m i l i t a r y  s e r v ic e  in  
p e r s o n .” I n  t h e  H o u s e , t h i s  w a s  in i t i a l l y  m o d if ie d  s o  t h a t  t h e  
m i l i t i a  c la u s e  c a m e  b e fo r e  t h e  p r o p o s a l  r e c o g n iz in g  t h e  r ig h t .  T h e  
p r o p o s a ls  fo r  t h e  B i l l  o f  R ig h t s  w e r e  t h e n  t r im m e d  in  t h e  in t e r e s t s  
o f  b r e v i t y .  T h e  c o n s c ie n t io u s  o b je c t o r  c la u s e  w a s  rem o - >d f o l lo w in g  
o b je c t io n s  b y  E lb r id g e  G e r r y , w h o  c o m p la in e d  t h a t  f u t u r e  C o n g r e s s ­
e s  m ig h t  a b u s e  t h e  e x e m p t io n  to  e x c u s e  e v e r y o n e  fr o m  m i l i t a r y  
s e r v ic e .

T h e  p r o p o s a l  f in a l ly  p a s s e d  t h e  H o u s e  in  i t s  p r e s e n t  fo r m : " A  
w e l l  r e g u la t e d  m ilitia , b e in g  n e c e s s a r y  to  t h e  s e c u r i t y  o f  a  fr e e  
s t a t e ,  t h e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  a r m s , s h a l l  n o t  b e  
in f r in g e d .:” I n  t h is  fo r m  i t  w a s  s u b m it t e d  in t o  t h e  S e n a t e ,  w h ic h  
p a s s e d  i t  t h e  fo l lo w in g  d a y . T h e  S e n a t e  in  t h e  p r o c e s s  in d ic a t e d  it s  
in t e n t  t h a t  t h e  r ig h t  b e  a n  in d i v id u a l  o n e , fo r  p r iv a t e  p u r p o s e s ,  b y  
r e j e c t in g  a n  a m e n d m e n t  w h i c h  w o u ld  h a v e  l im i t e d  t h e  k e e p in g  a n d  
b e a r in g  o f  a r m s  to  b e a r in g  “ F o r  t h e  c o m m o n  d e f e n s e ” .

T h e  e a r l i e s t  A m e r ic a n  c o n s t i t u t i o n a l  c o m m e n t a t o r s  c o n c u r r e d  in  
g iv i n g  t h i s  b r o a d  r e a d in g  t o  t h e  a m e n d m e n t .  W h e n  S t .  G e o r g e



T u c k e r ,  l a t e i  C h ie f  J u s t ic e  o f  t h e  V ir g in i a  S u p r e m e  C o u r t , in  1 8 0 3  
p u b l i s h e d  a n  e d it io n  o f  B la c k s t o n e  a n n o t a t e d  to  A m e r ic a n  la w , h e  
fo l lo w e d  B la c k s t o n e ’s  c i t a t io n  o f  t h e  r ig h t  o f  t h e  s u b j e c t  " o f  h a v in g  
a r m s  s u i t a b le  to  t h e ir  c o n d it io n  a n d  d e g r e e ,  a n d  s u c h  a s  a r e  a l ­
lo w e d  b y  la w ” w i t h  a  c i t a t io n  to  t h e  S e c o n d  A m e n d m e n t ,  " A n d  t h i s  
w it h o u t  a n y  q u a l i f i c a t io n  a s  t o  t h e i r  c o n d it io n  o r  d e g r e e ,  a s  i s  t h e  
c a s e  in  t h e  B r i t i s h  g o v e r n m e n t .” W i l l i a m  R a w le ’s  “V ie w  o f  t h e  
C o n s t i t u t io n ” p u b l is h e d  in  P h i l a d e lp h i a  i n  1 8 2 5  n o t e d  t h a t  u n d e r  
t h e  S e c o n d  A m e n d m e n t :  “ T h e  p r o h ib i t io n  i s  g e n e r a l .  N o  c la u s e  in  
t h e  C o n s t i t u t io n  c o u ld  b y  a  r u le  o f  c o n s t r u c t io n  b e  c o n c e iv e d  to  
g iv e  to  C o n g r e s s  a  p o w e r  t o  d is a r m  t h e  p e o p le .  S u c h  a  f l a g i t io u s  
a t t e m p t  c o u ld  o n ly  b e  m a d e  u n d e r  s o m e  g e n e r a l  p r e t e n s e  b y  a  
s t a t e  le g i s la t u r e .  B u t  i f  i n  b l in d  p u r s u i t  o f  in o r d in a t e  p o w e r ,  e i t h e r  
s h o u ld  a t t e m p t  i t ,  th i s  a m e n d m e n t  m a y  b e  a p p e a le d  t o  a s  a  r e ­
s t r a i n t  o n  b o t h .” T h e  J e f f e r s o n  p a p e r s  in  t h e  L ib r a r y  o f  C o n g r e s s  
s h o w  t h a t  b o th  T u c k e r  a n d  R a w le  w e r e  f r ie n d s  o f, a n d  c o r r e ­
s p o n d e d  w it h ,  T h o m a s  J e f f e r s o n .  T h e ir  v i e w s  a r e  t h o s e  o f  c o n t e m ­
p o r a r ie s  o f  J e f f e r s o n ,  M a d is o n  a n d  o t h e r s ,  a n d  a r e  e n t i t l e d  to  s p e ­
c i a l  w e i g h t  A  f e w  y e a r s  l a t e r ,  J o s e p h  S t o r y  in  h i s  “ C o m m e n t a r ie s  
o n  t h e  C o n s t i t u t io n  ’ c o n s id e r e d  t h e  r ig h t  t o  k e e p  a n d  b e a r  a r m s  a s  
“ t h e  p a l la d iu m  o f  th e  l i b e r t i e s  o f  t h e  r e p u b l i c ” , w h ic h  d e te r r e d  
t y r a n n y  a n d  e n a b le d  t h e  c i t i z e n r y  a t  l a r g e  t o  o v e r t h r o w  i t  s h o u ld  i t  
c o m e  to  p a s s .

S u b s e q u e n t  l e g i s la t io n  in  t h e  s e c o n d  C o n g r e s s  l i k e w i s e  s u p p o r t s  
t h e  in t e r p r e t a t i o n  o f  t h e  S e c o n d  A m e n d m e n t  t h a t  c r e a t e s  a n  in d i ­
v id u a l  r ig h t .  I n  t h e  M il i t ia  A c t  o f  1 7 9 2 , t h e  s e c o n d  C o n g r e s s  d e ­
f in e d  “ m i l i t i a  o f  t h e  U n i t e d  S t a t e s ” to  in c l u d e  a lm o s t  e v e r y  f r e e  
a d u l t  m a le  i n  t h e  U n i t e d  S t a t e s .  T h e s e  p e r s o n s  w e r e  o b l ig a t e d  b y  
la w  to  p o s s e s s  a  f ir e a r m  a n d  a  m in im u m  s u p p ly  o f  a m m u n i t io n  
a n d  m i l i t a r y  e q u ip m e n t  T h is  s t a t u t e ,  in c i d e n t a l ly ,  r e m a in e d  in  
e f f e c t  in t o  t h e  e a r ly  y e a r s  o f  t h e  p r e s e n t  c e n t u r y  a s  a  l e g a l  r e q u ir e ­
m e n t  o f  g u n  o w n e r s h ip  fo r  m o s t  o f  t h e  p o p u la t io n  o f  t h e  U n i t e d  
S t a t e s .  T h e r e  c a n  b e  l i t t l e  d o u b t  f r o m  t h i s  t h a t  w h e n  t h e  C o n g r e s s  
a n d  t h e  p e o p le  s p o k e  o f  a  “ m i l i t i a ” , t h e y  h a d  r e f e r e n c e  to  t h e  
t r a d i t io n a l  c o n c e p t  o f  t h e  e n t i r e  p o p u la c e  c a p a b le  o f  b e a r in g  a r m s ,  
a n d  n o t  to  a n y  fo r m a l g r o u p  s u c h  a s  w h a t  i s  t o d a y  c a l l e d  t h e  
N a t io n a l  G u a r d . T h e  p u r p o s e  w a s  t o  c r e a t e  a n  a r m e d  c i t iz e n r y ,  
w h ic h  t h e  p o l i t i c a l  t h e o r i s t s  a t  t h e  t i m e  c o n s id e r e d  e s s e n t ia l  to  
w a r d  o f f  t y r a n n y .  F r o m  t h i s  m i l i t i a ,  a p p r o p r ia t e  m e a s u r e s  m ig h t  
c r e a t e  a  ‘ w e l l  r e g u la t e d  m i l i t i a ” o f  in d iv id u a l s  t r a in e d  in  t h e i r  
d u t i e s  a n d  r e s p o n s ib i l i t ie s  a s  c i t i z e n s  a n d  o w n e r s  o f  f i r e a r m s .

I f  g u n  la w s  in  f a c t  w o r k e d , t h e  s p o n s o r s  o f  t h i s  t y p e  o f  l e g i s l a t io n  
s h o u ld  h a v e  n o  d i f f ic u l t y  d r a w in g  u p o n  l o n g  l i s t s  o f  e x a m p le s  o f  
c r im e  r a t e s  r e d u c e d  b y  s u c h  le g i s l a t io n .  T h a t  t h e y  c a n n o t  d o  s o  
a f t e r  a  c e n t u r y  a n d  a  h a l f  o f  t r y in g — t h a t  t h e y  m u s t  3 w e e p  u n d e r  
t h e  r u g  t h e  s o u t h e r n  a t t e m p t s  a t  g u n  c o n t r o l  in  t h e  1 8 7 0 -1 9 1 0  
p e r io d ,  t h e  n o r t h e a s t e r n  a t t e m p t s  in  t h e  1 9 2 0 -1 9 3 9  p e r io d , t h e  
a t t e m p t s  a t  b o th  F e d e r a l  a n d  S t a t e  l e v e l s  in  1 9 6 5 -1 9 7 6 — e s t a b l i s h e s  
t h e  r e p e a t e d ,  c o m p le t e  a n d  i n e v i t a b l e  f a i lu r e  o f  g u n  la w s  t o  c o n tr o l  
s e r io u s  c r im e .

I m m e d ia t e ly  u p o n  a s s u m in g  c h a ir m a n s h ip  o f  t h e  S u b c o m m it t e e  
o n  t h e  C o n s t i t u t io n ,  I s p o n s o r e d  t h e  r e p o r t  w h ic h  fo l lo w s  a s  a n  
e f f o r t  to  s t u d y ,  r a t h e r  t h a n  ig n o r e ,  t h e  h i s t o r y  o f  t h e  c o n t r o v e r s y  
o v e r  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s . U t i l i z i n g  t h e  r e s e a r c h  c a p a -
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b il i t ie s  o f  t h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u t io n ,  t h e  r e s o u r c e s  o f  
t h e  L ib r a r y  o f  C o n g r e s s ,  a n d  t h e  a s s i s t a n c e  o f  c o n s t i t u t io n a l  s c h o l ­
a r s  s u c h  a s  M a r y  K a a r e n  J o l ly ,  S t e v e n  H a lb r o o k , a n d  D a v id  T . 
H a r d y , t h e  s u b c o m m it t e e  h a s  m a n a g e d  to  u n c o v e r  in f o r m a t io n  o n  
t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  w h ic h  d o c u m e n t s  q u i t e  c l e a r ly  i t s  
s t a t u s  a s  a  m a jo r  in d iv id u a l  r ig h t  o f  A m e r ic a n  c i t iz e i .3 .  W e  d id  n o t
K e s s  a t  t h e  p u r p o s e  o f  t h e  B r i t i s h  1 6 8 9  D e c la r a t io n  . f  R ig h t s ;  w e  

a t e d  t h e  J o u r n a ls  o f  t h e  H o u s e  o f  C o m m o n s  a n d  p r i / a t e  n o t e s  o f  
t h e  D e c la r a t io n 's  s p o n s o r s ,  n o w  d e a d  fo r  tw  c e n t u r ie s .  W e  d id  n o t  
m a k e  s u p p o s i t io n s  a s  to  c o lo n ia l  in te r p r e t ,  o n s  o f  t h a t  D e c la r a ­
t io n 's  r ig h t  to  k e e p  a r m s ;  w e  e x a m in e d  c o lo i  .a l  n e w s p a p e r s  w h ic h  
d is c u s s e d  i t .  W e  d id  n o t  s p e c u l a t e  a s  to  t h e  i n t e n t  o f  t n e  f r a m e r s  o f  
t h e  s e c o n d  a m e n d m e n t ;  w e  e x a m i n e d  J a m e s  M a d is o n 's  d r a f t s  fo r  i t ,  
h is  h a n d w r it t e n  o u t l in e s  o f  s p e e c h e s  u p o n  t h e  B i l l  o f  R ig h t s ,  a n d  
d is c u s s io n s  o f  t h e  s e c o n d  a m e n d m e n t  b y  e a r ly  s c h o la r s  w h o  w e n -  
p e r s o n a l  f r ie n d s  o f  M a d is o n , J e f f e r s o n ,  a n d  W a s h in g t o n  a n d  w r o t e  
w h i le  t h e s e  s t i l l  l iv e d .  W h a t  t h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u t io n  
u n c o v e r e d  w a s  c le a r — a n d  lo n g - lo s t — p r o o f  t h a t  t h e  s e c o n d  a m e n d ­
m e n t  to  o u r  C o n s t i t u t io n  w a s  in t e n d e d  a s  a n  in d iv id u a l  r ig h t  o f  t h e  
A m e r ic a n  c i t iz e n  to  k e e p  a n d  c a r r y  a r m s  in  a  p e a c e f u l  m a n n e r ,  fo r  
p r o te c t io n  o f  h im s e l f ,  h i s  f a m ily ,  a n d  h is  f r e e d o m s . T h e  s u m m a r y  
o f  o u r  r e s e a r c h  a n d  f in d in g s  fo r m s  t h e  f i r s t  p o r t io n  o f  t h i s  r e p o r t .

I n  t h e  in t e r e s t  o f  f a i r n e s s  a n d  t h e  p r e s e n t a t io n  o f  a  c o m p le t e  
p ic t u r e ,  w e  a ls o  in v i t e d  g r o u p s  w h ic h  w e r e  l i k e l y  to  o p p o s e  t h i s  
r e c o g n it io n  o f  f r e e d o m s  to  s u b m it  t h e i r  v ie w s .  T h e  s t a t e m e n t s  o f  
tw o  a s s o c ia t io n s  w h o  r e p l i e d  a r e  r e p r o d u c e d  h e r e  f o l lo w in g  t h e  
r e p o r t  o f  t h e  S u b c o m m it t e e .  T h e  S u b c o m m it t e e  a ls o  in v i t e d  s t a t e ­
m e n t s  b y  M e s s r s . H a lb r o o k  a n d  H a r d y , a n d  b y  t h e  N a t i o n a l  R i f l e  
A s s o c ia t io n ,  w h o s e  s t a t e m e n t s  l i k e w i s e  f o l lo w  o u r  r e p o r t .

W h e n  I b e c a m e  c h a ir m a n  o f  t h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u ­
t io n ,  I h o p e d  t h a t  I w o u ld  b e  a b le  to  a s s i s t  in  t h e  p r o t e c t io n  o f  t h e  
c o n s t i t u t io n a l  r ig h t s  o f  A m e r ic a n  c i t i z e n s ,  r ig h t s  w h ic h  h a v e  to o  
o f t e n  b e e n  e r o d e d  in  t h e  b e l i e f  t h a t  g o v e r n m e n t  c o u ld  b e  r e l i e d  
u p o n  fo r  q u ic k  s o lu t io n s  to  d i f f i c u l t  p r o b le m s .

B o th  a s  a n  A m e r ic a n  c i t i z e n  a n d  a s  a  U n i t e d  S t a t e s  S e n a t o r  I 
r e p u d ia t e  t h i s  v ie w . I l i k e w i s e  r e p u d ia t e  t h e  a p p r o a c h  o f  t h o s e  w h o  
b e l ie v e  to  s o lv e  A m e r ic a n  p r o b le m s  y o u  s i m p ly  b e c o m e  s o m e t h in g  
o t h e r  t h a n  A m e r ic a n .  T o  m y  m in d , t h e  u n iq u e n e s s  o f  o u r  f r e e  
in s t i t u t io n s ,  t h e  f a c t  t h a t  a n  A m e r ic a n  c i t i z e n  c a n  b o a s t  f r e e d o m s  
u n k n o w n  in  a n y  o t h e r  la n d ,  i s  a l l  t h e  m o r e  r e a s o n  to  r e s i s t  a n y  
e r o s io n  o f  o u r  in d iv id u a l  r ig h t s .  W h e n  o u r  a n c e s t o r s  fo r g e d  a  la n d  
“ c o n c e iv e d  in  l ib e r t y ” , t h e y  d id  so  w i t h  m u s k e t  a n d  r i f le .  W h e n  
t h e y  r e a c te d  to  a t t e m p t s  to  d is s o lv e  t h e i r  f r e e  in s t i t u t io n s ,  a n d  
e s t a b l is h e d  t h e i r  id e n t i t y  a s  a  f r e e  n a t io n ,  t h e y  d id  s o  a s  a  n a t io n  
o f  a r m e d  fr e e m e n . W h e n  t h e y  s o u g h t  to  r e c o r d  f o r e v e r  a  g u a r a n t e e  
o f  t h e i r  r ig h t s ,  t h e y  d e v o te d  o n e  f u l l  a m e n d m e n t  o u t  o f  t e n  to  
n o t h in g  b u t  t h e  p r o t e c t io n  o f  t h e i r  r ig h t  to  k e e p  a n d  b e a r  a r m s  
a g a in s t  g o v e r n m e n t  in t e r f e r e n c e .  U n d e r  m y  c h a ir m a n s h ip  t h e  S u b ­
c o m m it t e e  o n  t h e  C o n s t i t u t io n  w i l l  c o n c e r n  i t s e l f  w i t h  a  p r o p e r  
r e c o g n it io n  o f, a n d  r e s p e c t  fo r , t h i s  r ig h t  m o s t  v a lu e d  b y  f r e e  m e n .

O r r in  G . H a t c h , 
C hairm an, 

Subcommittee on the C onstitu tion.
Ja n u a r y  20,1982.



T h e  r ig h t  to  b e a r  a r m s  is  a  t r a d i t io n  w it h  d e e p  r o o t s  in  A m e r i ­
c a n  s o c ie t y .  T h o m a s  J e f f e r s o n  p r o p o se d  t h a t  " n o  f r e e  m a n  s h a l l  
e v e r  b e  d e b a r r e d  t h e  u s e  o f  a r m s , a n d  S a m u e l  A d a m s  c a l l e d  fo r  
a n  a m e n d m e n t  b a n n in g  a n y  la w  “ to  p r e v e n t  t h e  p e o p le  o f  t h e  
U n i t e d  S t a t e s  w h o  a r e  p e a c e a b le  c i t iz e n s  fr o m  k e e p in g  t h e i r  o w n  
a r m s .” T h e  C o n s t i t u t io n  o f  t h e  S t a t e  o f  A r iz o n a ,  fo r  e x a m p le ,  r e c ­
o g n iz e s  t h e  “ r ig h t  o f  a n  in d iv id u a l  c i t iz e n  to  b e a r  a r m s  in  d e f e n s e  
o f  h i m s e l f  o r  t h e  S ta t e ."

E v e n  t h o u g h  t h e  t r a d i t io n  h a s  d e e p  r o o ts ,  i t s  a p p l i c a t io n  to  
m o d e m  A m e r ic a  i s  t h e  s u b j e c t  o f  in t e n s e  c o n t r o v e r s y .  I n d e e d , i t  i s  
a  c o n t r o v e r s y  in t o  w h ic h  .h e  C o n g r e s s  is  b e g in n in g ,  o n c e  a g a in ,  to  
im m e r s e  i t s e l f .  I  h a v e  p e r s o n a l ly  b e e n  d is a p p o in t e d  t h a t  s o  im p o r ­
t a n t  a n  i s s u e  s h o u ld  h a v e  g e n e r a l ly  b e e n  so  t h i n l y  r e s e a r c h e d  a n d  
s o  m i n im a l ly  d e b a te d  b o th  in  C o n g r e s s  a n d  t h e  c o u r t s .  O u r  S u ­
p r e m e  C o u r t  h a s  b u t  o n c e  to u c h e d  o n  i t s  m e a n i n g  a t  t h e  F e d e r a l  
l e v e l  a n d  t h a t  d e c is io n ,  n o w  n e a r ly  a  h a l f - c e n t u r y  o ld , i s  s o  a m b ig u ­
o u s  t h a t  a n y  s c h o o l  o f  t h o u g h t  c a n  f in d  s o m e  s u p p o r t  in  i t .  A l l  
S u p r e m e  C o u r t  d e c is io n s  o n  t h e  s e c o n d  a m e n d m e n t  s  a p p l i c a t io n  to  
t h e  S t a t e s  c a m e  in  t h e  l a s t  c e n tu r y ,  w h e n  c o n s t i t u t io n a l  la w  w a s  
fa r  d i f f e r e n t  t h a n  i t  i s  t o d a y . A s  r a n k in g  m in o r i t y  m e m b e r  o f  t h e  
S u b c o m m it t e e  o n  t h e  C o n s t i tu t io n ,  I, th e r e f o r e ,  w e lc o m e  t h e  e f f o r t  
w h ic h  le d  to  t h i s  r e p o r t— a  r e p o r t  b a s e d  n o t  o n ly  u p o n  t h e  in d e ­
p e n d e n t  r e s e a r c h  o f  t h e  s u b c o m m it t e e  s t a f f ,  b u t  a ls o  u p o n  f u l l  a n d  
f a ir  p r e s e n t a t io n  o f  t h e  c a s e s  b y  a l l  in t e r e s t e d  g r o u p s  a n d  in d iv id ­
u a l  s c h o la r s .

I p e r s o n a l ly  b e l i e v e  t h a t  i t  i s  n e c e s s a r y  fo r  t h e  C o n g r e s s  to  
a m e n d  t h e  G u n  C o n tr o l A c t  o f  1 9 6 8 . I w e lc o m e  t h e  o p p o r t u n i t y  to  
in t r o d u c e  t h i s  d is c u s s io n  o f  h o w  b e s t  t h e s e  a m e n d m e n t s  m ig h t  b e  
m a d e .

T h e  C o n s t i t u t io n  s u b c o m m it t e e  s t a f f  h a s  p r e p a r e d  t h i s  m o n o ­
g r a p h  b r in g in g  t o g e t h e r  p r o p o n e n t s  o f  b o th  s id e s  o f  t h e  d e b a te  o v e r  
t h e  1 9 6 8  A c t .  I b e l i e v e  t h a t  t h e  s t a t e m e n t s  c o n t a in e d  h e r e in  p r e ­
s e n t  t h e  a r g u m e n t s  f a ir ly  a n d  th o r o u g h ly .  I  c o m m e n d  S e n a t o r  
H a t c h ,  c h a ir m a n  o f  t h e  s u b c o m m it t e e ,  fo r  h a v in g  t h i s  e x c e l l e n t  
r e f e r e n c e  w o r k  p r e p a r e d . I  a m  s u r e  t h a t  i t  w i l l  b e  o f  g r e a t  a s s i s t ­
a n c e  to  t h e  C o n g r e s s  a s  i t  d e b a te s  t h e  s e c o n d  a m e n d m e n t  a n d  
c o n s id e r s  le g i s l a t io n  t o  a m e n d  t h e  G u n  C o n tr o l A c t .

D e n n is  D e Co n c in i ,
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T h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  a s  a  p a r t  o f  E n g l i s h  a n d  
A m e r ic a n  la w  a n t e d a t e s  n o t  o n ly  t h e  C o n s t i t u t io n ,  b u t  a ls o  t h e  
d is c o v e r y  o f  f i r e a r m s .  U n d e r  t h e  la w s  o f  A lf r e d  t h e  G r e a t ,  w h o s e  
r e ig n  b e g a n  i n  8 7 2  A _D ., a l l  E n g l i s h  c i t i z e n s  fr o m  t h e  n o b i l i t y  to  
t h e  p e a s a n t s  w e r e  o b l ig e d  to  p r iv a t e ly  p u r c h a s e  w e a p o n s  a n d  b e  
a v a i la b le  fo r  m i l i t a r y  d u t y . [ l ]  T h is  w a s  in  s h a r p  c o n t r a s t  to  t h e  
f e u d a l  s y s t e m  a s  i t  e v o lv e d  in  E u r o p e , -u n d e r  w h ic h  a r m a m e n t  a n d  
m il i t a r y  d u t i e s  w e r e  c o n c e n t r a t e d  in  t h e  n o b i l i t y .  T h e  b o d y  o f  
a r m e d  c i t i z e n s  w e r e  k n o w n  a s  t h e  “ fy r d " .

W h i l e  a  g r e a t  m a n y  o f  t h e  S a x o n  r ig h t s  w e r e  a b r id g e d  f o l lo w in g  
t h e  N o r m a n  c o n q u e s t ,  t h e  r ig h t  a n d  d u t y  o f  a r m s  p o s s e s s io n  w a s  
r e t a in e d .  U n d e r  t h e  A s s i z e  o f  A r m s  o f  1 1 8 1 , “ t h e  w h o le  c o m m u n i t y  
o f  f r e e m e n ”  b e t w e e n  t h e  a g e s  o f  1 5  a n d  4 0  w e r e  r e q u ir e d  b y  la w  to  
p o s s e s s  c e r t a in  a r m s , w h ic h  w e r e  a r r a n g e d  h r  p r o p o r t io n  to  t h e i r  
p o s s e s s io n s .[2 ]  T h e y  w e r e  r e q u ir e d  t w ic e  a  y e a r  to  d e m o n s t r a t e  to  
R o y a l o f f ic ia l s  t h a t  t h e y  w e r e  a p p r o p r ia t e ly  a r m e d . I n  1 2 5 3 , a n ­
o t h e r  A s s i z e  o f  A r m s  e x p a n d e d  t h e  d u t y  o f  a r m a m e n t  to  in c lu d e  
n o t  o n ly  f r e e m e n ,  b u t  a l s o  v i l l e i n s ,  w h o  w e r e  t h e  E n g l i s h  e q u iv a ­
l e n t  o f  ser fs .- N o w  a l l  " c i t iz e n s ,  .b u r g e s s e s ,  f r e e  t e n a n t s ,  v i l l e i n s  a n d  
o t h e r s  f r o m  1 5  to  60  y e a r s  o f  a g e ” w e r e  o b l i g e d - t o  b e  a r m e d .[3 ]  
W h ile  o n  t h e  C o n t in e n t  t h e  v i l l e i n s  w e r e  r e g a r d e d  a s  l i t t l e  m o r e  
th a n  a n im a ls  h u n g e r in g  f o r  r e b e l l io n ,  h i e  E n g l i s h  l e g a l  s y s t e m  n o t  
o n ly  p e r m it t e d ,  b u t  a f f i r m a t iv e l y  r e q u ir e d  t h e m ,  to  b e  a r m e d .

T h e  t h i r t e e n t h  c e n t u r y  s a w  f u r t h e r  d e f in i t i o n s  o f  t h i s  r ig h t  a s  
t h e  l o n g  b o w , a  f o r m id a b le  a r m o r - p ie r c in g  w e a p o n ,  b e c a m e  in c r e a s ­
in g ly  t h e  m a i n s t a y  o f  B r i t i s h  n a t i o n a l  p o lic y .  I n  1 2 8 5 , E d w a r d  I 
c o m m a n d e d  t h a t  a l l  p e r s o n s  c o m p ly  w i t h  t h e  e a r l i e r  A s s i z e s  a n d  
a d d e d  t h a t  “ a n y o n e  e l s e  w h o  c a n  a f fo r d  t h e m  s h a l l  k e e p  b o w s  a n d  
a r r o w s ” .[4] T h e  r ig h t  o f  a r m a m e n t  w a s  s u b j e c t  o n ly  to  n a r r o w  
l im i t a t io n s .  I n  1 2 7 9 , i t  w a s  o r d e r e d  t h a t  t h o s e  a p p e a r in g  in  P a r l i a ­
m e n t  o r  o t h e r  p u b l ic  a s s e m b l i e s  “ s h a l l  c o m e  w i t h o u t  a l l  f o r c e  a n d  
a r m o r , w e l l  a n d  p e a c e a b ly " .[ 5 ]  I n  1 3 2 8 , t h e  s t a t u t e  o f  N o r t h a m p t o n  
o r d e r e d  t h a t  n o  o n e  u s e  t h e i r  a r m s  in  “ a f f r a y  o f  t h e  p e a c e ,  n o r  to  
g o  n o r  r id e  a r m e d  b y  d a y  o r  b y  n ig h t  in  f a ir s ,  m a r k e t s ,  n o r  in  t h e  
p r e s e n c e  o f  t h e  j u s t i c e s  o r  o t h e r  m i n i s t e r s ” .[6 ] E n g l i s h  c o u r t s  c o n ­
s t r u e d  t h i s  b a n  c o n s i s t e n t ly  w i t h  t h e  g e n e r a l  r ig h t  o f  p r iv a t e  a r m a ­
m e n t  a s  a p p ly in g  o n ly  t o  w e a r in g  o f  a r m s  " a c c o m p a n ie d  w i t h  s u c h  
c ir c u m s t a n c e s  a s  a r e  a p t  t o  t e r r i f y  t h e  p e o p le " .[7 ] I n  1 3 6 9 , t h e  K in g  
o r d e r e d  t h a t  t h e  s h e r i f f s  o f  L o n d o n  r e q u ir e  a l l  c i t i z e n s  " a t  le i s u r e  
t im e  o n  h o l i d a y s ” to  " u s e  in  t h e i r  r e c r e a t io n  b o w e s  a n d  a r r o w s "  
a n d  to  s t o p  a l l  o t h e r  g a m e s  w h ic h  m ig h t  d is t r a c t  t h e m  fr o m  t h i s  
p r a c t ic e .[8 ]

T h e  T u d o r  k in g s  e x p e r im e n t e d  w i t h  l i m i t s  u p o n  s p e c ia l i z e d  
w e a p o n s — m a i n ly  c r o s s b o w s  a n d  t h e  t h e n - n e w  f i r e a r m s .  T h e s e  
m e a s u r e s  w e r e  n o t  in t e n d e d  to  d is a r m  t h e  c i t iz e n r y ,  b u t  o n  t h e  
c o n t r a r y ,  t o  p r e v e n t  t h e i r  b e in g  d iv e r t e d  fr o m  lo n g b o w  p r a c t ic e  b y
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s p o r t  w i t h  o t h e r  w e a p o n s  w h ic h  w e r e  c o n s id e r e d  l e s s  e f f e c t iv e .  
E v e n  t h e s e  n a r r o w  m e a s u r e s  w e r e  s h o r t l iv e d .  In  1 5 0 3 , H e n r y  V I I  
l im i t e d  s h o o t in g  (b u t  n o t  p o s s e s s io n )  o f  c r o s s b o w s  to  t h o s e  w i t h  
la n d  w o r t h  2 0 0  m a r k s  a n n u a l  r e n t a l ,  b u t  p r o v id e d  a n  e x c e p t io n  fo r  
t h o s e  w h o  “ s h o t e  o w t  o f  a  h o w s e  fo r  t h e  l a w e f u l l  d e f e n s  o f  t h e  
s a m e ” .[9] I n  1 5 1 1 , H e n r y  V TH in c r e a s e d  t h e  p r o p e r ty  r e q u ir e m e n t  
to  3 0 0  m a r k s .  H e  a ls o  e x p a n d e d  th e  r e o u ir e m e n t  o f  lo n g b o w  o w n e r ­
s h ip ,  r e q u ir in g  a l l  c i t i z e n s  to  " u s e  a n a  e x e r c y s e  s h o o t y n g  in  lo n g -  
b o w e s , a n d  a ls o  h a v e  a  b o w e  a n d  a r r o w e s  c o n t y n u a l ly ” in  t h e  
h o u s e .[ 1 0 ]  F a t h e r s  w e r e  r e q u ir e d  b y  la w  to  p u r c h a s e  b o w s  a n d  
a r r o w s  f o r  t h e i r  s o n s  b e t w e e n  t h e  a g e  o f  7  a n d  14  a n d  to  t r a in  
t h e m  in  lo n g b o w  u s e .

I n  1 5 1 4  t h e  b a n  o n  c r o s s b o w s  w a s  e x t e n d e d  to  in c lu d e  f lr e -  
a r m s . [ l l ]  B u t  i n  1 5 3 3 , H e n r y  r e d u c e d  t h e  p r o p e r t y  q u a l i f i c a t io n  to  
1 0 0  p o u n d s  p e r  y e a r ;  in  1 5 4 1  h e  l im i t e d  i t  t o  p o s s e s s io n  o f  s m a l l  
f i r e a r m s  ( “ o f  t h e  l e n g t h  o f  o n e  h o le  y a r d ”  fo r  s o m e  f i r e a r m s  a n d  
" th r e  q u a r t e r s  o f  a  y a r d e ”  fo r  o t h e r s  )(12 ] a n d  e v e n t u a l l y  h e  r e ­
p e a le d  t h e  e n t i r e  s t a t u t e  b y  p r o c la m a t io n .[ 1 3 ]  T h e  l a t e r  T u d o r  
m o n a r c h s  c o n t in u e d  t h e  s y s t e m  a n t i  E l i z a b e t h  a d d e d  to  i t  b y  c r e a t ­
i n g  w h a t  c a m e  t o  b e  k n o w n  a s  " tr a in  b a n d s ” , s e l e c t e d  p o r t io n s  o f  
t h e  c i t i z e n r y  c h o s e n  fo r  s p e c ia l  t r a in in g .  T h e s e  t r a in e d  b a n d s  w e r e  
d is t in g u i s h e d  fr o m  t h e  “ m i l i t i a ” , w h ic h  t e r m  w a s  f i r s t  u s e d  d u r in g  
t h e  S p a n is h  A r m a d a  c r is i s  to  d e s ig n a t e  t h e  e n t i r e  o f  t h e  a r m e d  
c it iz e n r y .[ 1 4 ]

T h e  m i l i t i a  c o n t in u e d  to  b e  a  p iv o t a l  fo r c e  in  t h e  E n g l i s h  p o l i t i ­
c a l  s y s t e m .  T h e  B r i t i s h  h i s t o r ia n  C h a r le s  O m a n  c o n s id e r s  t h e  e x i s t ­
e n c e  o f  t h e  a r m e d  c i t i z e n r y  to  b e  a  m a j o r  r e a s o n  fo r  t h e  m o d e r a ­
t io n  o f  m o n a r c h ic a l  r u le  in  G r e a t  B r i t a in ;  “M o r e  t h a n  o n c e  h e  
[ H e n r y  V U E ] h a d  to  r e s t r a in  h im s e l f ,  w h e n  h e  d is c o v e r e d  t h a t  t h e  
g e n e r a l  f e e l i n g  o f  h i s  s u b j e c t s  w a s  a g a in s t  h im . . . . H i s  ‘g e n t l e m e n  
p e n s io n e r s '  a n d  h i s  y e o m e n  o f  t h e  g u a r d  w e r e  b u t  a  h a n d f u l ,  a n d  
b i l l s  o r  b o w s  w e r e  in  e v e r y  fa r m  a n d  c o t t a g e ” .[15 ]

W h e n  c iv i l  w a r  b r o k e  o u t  in  1 6 4 2 , t h e  c r i t i c a l  i s s u e  w a s  w h e t h e r  
t h e  K in g  o r  P a r l i a m e n t  h a d  t h e  r ig h t  to  c o n t r o l  t h e  m i l i t ia .[ 1 6 ]  T h e  
a f t e r m a t h  o f  t h e  c iv i l  w a r  s a w  E n g la n d  in  t e m p o r a r y  c o n t r o l  o f  a- 
m i l i t a r y  g o v e r n m e n t ,  w h ic h  r e p e a t e d ly  d is s o lv e d  P a r l i a m e n t  a n d  
a u t h o r iz e d  i t s  o f f ic e r s  to  “ s e a r c h  fo r , a n d  s e i z e  a l l  s u m s ”  o w n e d  b y  
C a th o l ic s ,  o p p o n e n t s  o f  t h e  g o v e r n m e n t ,  “ o r  a n y  o t h e r  p e r s o n  
w h o m  t h e  c o m m is s io n e r s  h a d  j u d g e d  d a n g e r o u s  t o  t h e  p e a c e  o f  t h i s  
C o m m o n w e a lt h ' ' .[17 ]

T h e  m i l i t a r y  g o v e r n m e n t  e n d e d  w i t h  t h e  r e s t o r a t io n  o f  C h a r le s
II. C h a r le s  in  t u r n  o p e n e d  h is  r e ig n  w i t h  a  v a r i e t y  o f  r e p r e s s iv e  
l e g i s l a t io n ,  e x p a n d in g  t h e  d e f in i t i o n  o f  t r e a s o n ,  e s t a b l i s h in g  p r e s s  
c e n s o r s h ip  a n d  o r d e r in g  h is  s u p p o r t e r s  to  fo r m  t h e i r  o w n  tr o o p s ,  
“ t h e  o f f ic e r s  to  b e  n u m e r o u s ,  d is a f f e c t e d  p e r s o n s  w a t c h e d  a n d  n o t  
a l lo w e d  to  a s s e m b le ,  a n d  t h e i r  a r m s  s e i z e d ” .[1 8 ] I n  1 6 6 2 , a  M il i t ia  
A c t  w a s  e n a c t e d  e m p o w e r in g  o f f ic ia l s  " to  s e a r c h  fo r  a n d  s e i z e  a l l  
a r m s  in  t h e  c u s t o d y  o r  p o s s e s s io n  o f  a n y  p e r s o n  o r  p e r s o n s  w h o m  
t h e  s a id  l i e u t e n a n t s  o r  a n y  tw o  o r  m o r e  o f  t h e i r  d e p u t i e s  s h a l l  
j u d g e  d a n g e r o u s  t o  t h e  p e a c e  o f  t h e  k in g d o m ” .[19] G u n s m it h s  w e r e  
o r d e r e d  to  d e l iv e r  to  t h e  g o v e r n m e n t  l i s t s  o f  a l l  p u r c h a s e r s .[2 0 ]  
T h e s e  c o n f i s c a t io n s  w e r e  c o n t in u e d  u n d e r  J a m e s  II , w h o  d ir e c t e d  
t h e m  p a r t i c u la r ly  a g a in s t  t h e  I r i s h  p o p u la t io n :  “ A l t h o u g h  t h e
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c o u n t r y  w a s  in f e s t e d  b y  p r e d a to r y  b a n d s ,  a  P r o t e s t a n t  g e n t l e m a n  
c o u ld  s c a r c e ly  o b t a in  p e r m is s io n  to  k e e p  a  b r a c e  o f  p i s t o l s .”  [21 ]  

I n  1 6 6 8 , t h e  g o v e r n m e n t  o f  J a m e s  w a s  o v e r t u r n e d  in  a  p e a c e f u l  
u p r is in g  w h ic h  c a m e  t o  b e  k n o w n  a s  " T h e  G lo r io u s  R e v o lu t i o n ” . 
P a r l i a m e n t  r e s o lv e d  t h a t  J a m e s  h a d  a b d ic a t e d  a n d  p r o m u lg a t e d  a  
D e c la r a t io n  o f  R ig h t s ,  l a t e r  e n a c t e d  a s  t h e  B i l l  o f  R ig h t s .  B e f o r e  
c o r o n a t io n ,  h i s  s u c c e s s o r  W i l l i a m  o f  O r a n g e , w a s  r e q u ir e d  to  s w e a r  
to  r e s p e c t  t h e s e  r ig h t s .  T h e  d e b a t e s  in  t h e  H o u s e  o f  C o m m o n s  o v e r  
t h i s  D e c la r a t io n  o f  l i g h t s  f o c u s e d  la r g e ly  u p o n  t h e  d i s a r m a m e n t  
u n d e r  t h e  1 6 6 2  M i l i t i a  A c t .  O n e  m e m b e r  c o m p la in e d  t h a t  “ a n  a c t  
o f  P a r l i a m e n t  w a s  m a d e  to  d is a r m  a l l  E n g l i s h m e n ,  w h o  t h e  l i e u ­
t e n a n t  s h o u ld  s u s p e c t ,  b y  d a y  o r  n ig h t ,  b y  f o r c e  o r  o t h e r w is e — t h i s  
w a s  d o n e  i n  I r e la n d  f o r  t h e  s a k e  o f  p u t t in g  a r m s  i i  :o  I r i s h  h a n d s .” 
T h e  s p e e c h  o f  a n o t h e r  i s  s u m m a r iz e d  a s  “ m i l i t i a  b i l l— p o w e r  to  
d is a r m  a l l  E n g la n d — n o w  d o n e  i n  I r e la n d .” A  t h ir d  c o m p la in e d  
“ A r b it r a r y  p o w e r  e x e r c i s e d  b y  t h e  m in is t r y .  . . . M i l i t i a — im p r is o n ­
in g  w i t h o u t  r e a s o n ;  d is a r m in g— h im s e lf  d is a r m e d .” Y e t  a n o t h e r  
su m m a riz e d  h is  c o m p l a in t s  " M il i t ia  A c t — a n  a b o m in a b le  t h i n g  to  
d is a r m  t h e  n a t io n .  . . . ”  [2 2 ]

T h e  B i l l  o f  R ig h t s ,  a s  d r a f t e d  in  t h e  H o u s e  o f  C o m m o n s ,  s i m p ly  
p r o v id e d  t h a t  “ t h e  a c t s  c o n c e r n in g  t h e  m i l i t i a  a r e  g r ie v o u s  to  t h e  
s u b j e c t ” a n d  t h a t  “ i t  i s  n e c e s s a r y  fo r  t h e  p u b l ic  S a f e t y  t h a t  t h e  
S u b je c t s ,  w h ic h  a r e  P r o t e s t a n t s ,  s h o u ld  p r o v id e  a n d  k e e p  a r m s  fo r  
t h e  c o m m o n  d e fe n s e ;  A n d  t h a t  t h e  A r m s  w h ic h  h a v e  b e e n  s e iz e d ,  
a n d  t a k e n  fr o m  t h e m ,  b e  r e s t o r e d .” [2 3 ] T h e  H o u s e  o f  L o r d s  
c h a n g e d  t h i s  to  m a k e  i t  a  m o r e  p o s i t iv e  d e c la r a t io n  o f  a n  in d i v id u ­
a l  r ig h t  u n d e r  E n g l i s h  la w :  “ T h a t  t h e  s u b j e c t s  w h ic h  a r e  P r o t e s ­
t a n t  m a y  h a v e  a r m s  f o r  t h e i r  d e f e n s e  s u i t a b le  to  t h e i r  c o n d it io n s  
a n d  a s  a l lo w e d  b y  l a w .”  [2 4 ] T h e  o n ly  l im i t a t io n  w a s  o n  o w n e r s h ip  
b y  C a th o l ic s ,  w h o  a t  t h a t  t i m e  c o m p o s e d  o n ly  a  f e w  p e r c e n t  o f  t h e  
B r i t i s h  p o p u la t io n  a n d  w e r e  s u b j e c t  t o  a  w id e  v a r i e t y  o f  p u n i t iv e  
l e g i s l a t io n .  T h e  P a r l i a m e n t  s u b s e q u e n t ly  m a d e  c le a r  w h a t  i t  m e a n t  
b y  ‘S u i t a b l e  to  t h e i r  c o n d it io n s  a n d  a s  a l lo w e d  b y  l a w ” . T h e  p o o r e r  
c i t i z e n s  h a d  b e e n  r e s t r ic t e d  f r o m  o w n in g  f i r e a r m s ,  a s  w e l l  a s  t r a p s  
a n d  o t h e r  c o m m o d it ie s  u s e f u l  f o r  h u n t in g ,  b y  t h e  1 6 7 1  G a m e  A c t .  
F o l lo w in g  t h e  B i l l  o f  R ig h t s ,  P a r l i a m e n t  r e e n a c t e d  t h a t  s t a t u t e ,  
l e a v i n g  i t s  o p e r a t iv e  p a r t s  u n c h a n g e d  w i t h  o n e  e x c e p t i o n — w h ic h  
r e m o v e d  t h e  w o r d  “ g u n s ” fr o m  t h e  l i s t  o f  i t e m s  f o r b id d e n  t o  t h e  
p o o r e r  c i t iz e n s .[ 2 5 ]  T h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  w o u ld  h e n c e ­
fo r t h  b e lo n g  to  a l l  E n g l i s h  s u b j e c t s ,  r ic h  a n d  p o o r  a l ik e .

I n  t h e  c o lo n ie s ,  a v a i l a b i l i t y  o f  h u n t i n g  a n d  n e e d  fo r  d e f e n s e  le d  
to  a r m a m e n t  s t a t u t e s  c o m p a r a b le  to  t h o s e  o f  t h e  e a r ly  S a x o n  
t im e s .  In  1 6 2 3 , V ir g in i a  fo r b a d e  i t s  c o lo n i s t s  to  t r a v e l  u n le s s  t h e y  
w e r e  “ w e l l  a r m e d ” ; in  1 6 3 1  i t  r e q u ir e d  c o lo n i s t s  to  e n g a g e  in  t a r g e t  
p r a c t ic e  o n  S u n d a y  a n d  to  “b r in g  t h e i r  p e e c e s  to  c h u r c h .” [2 6 ] In  
1 6 5 8  i t  r e q u ir e d  e v e r y  h o u s e h o ld e r  to  h a v e  a  f u n c t io n in g  f i r e a r m  
w it h i n  h is  h o u s e  a n d  in  1 6 7 3  i t s  la w s  p r o v id e d  t h a t  a  c i t i z e n  w h o  
c la im e d  h e  w a s  to o  p o o r  to  p u r c h a s e  a  f i r e a r m  w o u ld  h a v e  o n e  
p u r c h a s e d  fo r  h im  b y  t h e  g o v e r n m e n t ,  w h ic h  w o u ld  t h e n  r e q u ir e  
h im  to  p a y  a  r e a s o n a b le  p r ic e  w h e n  a b le  to  d o  so .[2 7 ]  I n  M a s s a c h u ­
s e t t s ,  t h e  f i r s t  s e s s io n  o f  t h e  l e g i s l a t u r e  o r d e r e d  t h a t  n o t  o n ly  
f r e e m e n ,  b u t  a ls o  in d e n t u r e d  s e r v a n t s  o w n  f ir e a r m s  a n d  in  1 6 4 4  i t  
im p o s e d  a  s t e r n  6 s h i l l i n g  f i n e  u p o n  a n y  c i t iz e n  w h o  w a s  n o t  
a r m e d .[2 8 ]

3



W h e n  t h e  B r i t i s h  g o v e r n m e n t  b e g a n  to  in c r e a s e  i t s  m i l i t a r y  p r e s ­
e n c e  in  t h e  c o lo n i e s  in  t h e  m id - e ig h t e e n t h  c e n t u r y ,  M a s s a c h u s e t t s  
r e s p o n d e d  b y  c a l l in g  u p o n  i t s  c i t i z e n s  to  a r m  t h e m s e lv e s  in  d e f e n s e .  
O n e  c o lo n ia l  n e w s p a p e r  a r g u e d  t h a t  i t  w a s  im p o s s ib le  to  c o m p la in  
t h a t  h is  a c t  w a s  i l l e g a l  s i n c e  t h e y  w e r e  “ B r i t i s h  s u b j e c t s ,  t o  w h o m  
t h e  p r iv i l e g e  o f  p o s s e s s i n g  a r m s  i s  e x p r e s s ly  r e c o g n iz e d  b y  t h e  B i l l  
o f  R ig h t s ”  w h i l e  a n o t h e r  a r g u e d  t h a t  t h i s  “ is  a  n a t u r a l  r ig h t  w h ic h  
t h e  p e o p le  h a v e  r e s e r v e d  t o ' t h e m s e l v e s ,  c o n f ir m e d  b y  t h e  B i l l  o f  
R ig h t s ,  t o  k e e p  a r m s  fo r  t h e i r  o w n  d e f e n s e  ’.[29 ] T h e  n e w s p a p e r  
c i t e d  B la c k s t o n e ’s  c o m m e n t a r ie s  o n  t h e  la w s  o f  E n g la n d ,  w h ic h  h a d  
l i s t e d  t h e  " h a v in g  a n d  u s i n g  a r m s  fo r  s e l f  p r e s e r v a t io n  a n d  d e ­
f e n s e ” a m o n g  t h e  “ a b s o lu t e  r ig h t s  o f  in d i v id u a l s .”  T h e  c o lo n i s t s  
f e l t  t h e y  h a d  a n  'a b s o lu t e  r ig h t  a t  c o m m o n  la w  to  o w n  f i r e a r m s .

T o g e t h e r  w i t h  f r e e d o m  o f  t h e  p r e s s ,  t h e  r ig h t  to  k e e p  a n d  b e a r  
a r m s  b e c a m e  o n e  o f  t h e  in d iv id u a l  r ig h t s  m o s t  p r iz e d  b y  t h e  c o lo ­
n i s t s .  W h e n  B r i t i s h  t r o o p s  s e iz e d  a  m i l i t i a  a r s e n a l  in  S e p t e m b e r ,  
1 7 7 4 , a n d  in c o r r e c t  r u m o r s  t h a t  c o lo n i s t s  h a d  b e e n  k i l l e d  s p r e a d  
t h r o u g h  M a s s a c h u s e t t s ,  6 0 ,0 0 0  c i t i z e n s  to o k  u p  a r m s .[3 0 ]  A  f e w  
m o n t h s  la t e r ,  w h e n  P a t r ic k  H e n r y  d e l iv e r e d  h i s  f a m e d  “ G iv e  m e  
l ib e r t y  o r  g iv e  m e  d e a t h ” s p e e c h ,  h e  s p o k e  in  s u p p o r t  o f  a  p r o p o s i­
t i o n  t h a t  a  w e l l  r e g u la t e d  m i l i t ia ,  c o m p o s e d  o f  g e n t l e m e n  a n d  
f r e e m e n ,  i s  t h e  n a t u r a l  s t r e n g t h  a n d  o n ly  s e c u r i t y  o f  a  f r e e  g o v e r n ­
m e n t .  . . .”  T h r o u g h o u t  t h e  f o l lo w in g  r e v o lu t io n ,  f o r m a l  a n d  in f o r ­
m a l  u n i t s  o f  a r m e d  c i t i z e n s  o b s t r u c t e d  B r i t i s h  c o m m u n ic a t i o n ,  c u t  
o f f  f o r a g in g  p a r t i e s ,  a n d  h a r a s s e d  t h e  t h i n l y  s t r e t c h e d  r e g u la r  
fo r c e s . W h e n  s e v e n  s t a t e s  a d o p te d  s t a t e  “b i l l s  o f  r ig h t s ”  f o l lo w in g  
t h e  D e c la r a t io n  o f  I n d e p e n d e n c e ,  e a c h  o f  t h o s e  b i l l s  o f  r ig h t s  p r o ­
v id e d  e i t h e r  f o r  p r o t e c t io n  o f  t h e  c o n c e p t  o f  a  m i l i t i a  o r  f o r  a n  
e x p r e s s  r ig h t  to  k e e p  a n d  b e a r  a r m s .[3 1 ]

F o l l o w i n g  t h e  r e v o lu t io n  b u t  p r e v io u s  to  t h e  a d o p t io n  o f  t h e  
C o n s t i t u t io n ,  d e b a t e s  o v e r  m i l i t i a  p r o p o s a ls  o c c u p ie d  a  l a r g e  p a r t  o f  
t h e  p o l i c i t a l  ^ e n e .  A  v a r i e t y  o f  p la n s  w e r e  p u t  f o r t h  b y  f ig u r e s  
r a n g in g  fr o ir  G e o r g e  W a s h in g t o n  to  B a r o n  v o n  S t e u b e n .[ 3 2 ]  A l l  o f  
t h e  p r o p o s a ls  c a l l e d  f o r  a  g e n e r a l  d u t y  o f  a l l  c i t i z e n s  to  b e  a r m e d ,  
a l t h o u g h  s o m e  p r o p o s a l s  (m o s t  n o t a b ly  v o n  S t e u b e n ' s )  a l s o  e m p h a ­
s iz e d  a  “ s e l e c t  m i l i t i a ”  w h ic h  w o u ld  b e  p a id  fo r  i t s  s e r v i c e s  a n d  
g iv e n  s p e c i a l  t r a i n in g .  In  t h i s  r e s p e c t ,  t h i s  “ s e l e c t  m i l i t i a ”  w a s  t h e  
s u c c e s s o r  o f  t h e  " t r a in e d  b a n d s ” a n d  t h e  p r e d e c e s s o r  o f  w h a t  is  
to d a y  t h e  “ n a t i o n a l  g u a r d ” . I n  t h e  d e b a t e s  o v e r  t h e  C o n s t i t u t io n ,  
v o n  S t e u b e n ’s  p r o p o s a l s  w e r e  c r i t ic i z e d  a s  u n d e m o c r a t ic .  I n  C o n ­
n e c t i c u t  o n e  w r i t e r  c o m p la in e d  o f  a  p r o p o s a l  t h a t  “ t h i s  lo o k s  to o  
m u c h  l i k e  B a r o n  v o n  S t e u b e n ’s  m i l i t i a ,  b y  w h ic h  a  s t a n d i n g  a r m y  
w a s  m e a n t  a n d  in te n d e c L ” [3 3 ] I n  P e n n s y lv a n i a ,  a  d e l e g a t e  a r g u e d  
" C o n g r e s s  m a y  g iv e  u s  a  s e l e c t  m i l i t i a  w h ic h  w i l l ,  in  fa c t ,  b e  a  
s t a n d in g  a r m y — o r  C o n g r e s s ,  a f r a id  o f  a  g e n e r a l  m i l i t i a ,  m a y  s a y  
t h e r e  w i l l  b e  n o  m i l i t i a  a t  a l l .  W h e n  a  s e l e c t  m i l i t i a  is  fo r m e d , t h e  
p e o p le  In  g e n e r a l  m a y  b e  d is a r m e d .” [3 4 ] R ic h a r d  H e n r y  L e e , in  h is  
w id e ly  r e a d  p a m p h l e t  “ L e t t e r s  f r o m  t h e  F e d e r a l  F a r m e r  to  t h e  
R e p u b l ic a n ” w o r r ie d  t h a t  t h e  p e o p le  m ig h t  b e  d is a r m e d  “b y  m o d e l­
in g  t h e  m i l i t ia .  S h o u ld  o n e  f i f t h  o r  o n e  e ig h t h  p a r t  o f  t h e  p e o p le  
c a p a b le  o f  b e a r in g  a r m s  b e  m a d e  in t o  a  s e l e c t  m i l i t i a ,  a s  h a s  b e e n  
p r o p o s e d , a n d  t h o s e  t h e  y o u n g  a n d  a r d e n t  p a r t s  o f  t h e  c o m m u n it y ,  
p o s s e s s e d  o f  l i t t l e  o r  n o  p r o p e r ty , t h e  fo r m e r  w i l l  a n s w e r  a l l  t h e  
p u r p o s e s  o f  a n  a r m y ,  w h i le  t h e  l a t t e r  w i l l  b e  d e f e n s e l e s s .”  H e
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p r o p o s e d  t h a t  " th e  C o n s t i tu t io n  o u g h t  to  s e c u r e  a  g e n u in e ,  a n d  
g u a r d  a g a in s t  a  s e l e c t  m i l i t ia ,"  a d d in g  t h a t  " to  p r e s e r v e  l ib e r t y ,  i t  
i s  e s s e n t ia l  t l i a t  t h e  w h o le  b o d y  o f  t h e  p e o p le  a lw a y s  p o s s e s s  a r m s  
a n d  b e  t a u g h t  a l ik e ,  e s p e c ia l ly  w h e n  y o u n g ,  h o w  to  u s e  t h e m .” [3 5 ]

T h e  s u s p ic io n  o f  s e l e c t  m i l i t ia  u n i t s  e x p r e s s e d  in  t h e s e  p a s s a g e s  
i s  a  c le a r  in d ic a t io n  t h a t  t h e  f r a m e r s  o f  t h e  C o n s t i t u t io n  d id  n o t  
s e e k  to  g u a r a n t e e  a  S t a t e  r ig h t  to  m a i n t a in  fo r m e d  g r o u p s  s i m i l a r  
to  t h e  N a t io n a l  G u a r d , b u t  r a t h e r  to  p r o t e c t  t h e  r ig h t  o f  in d iv id u a l  

• c i t iz e n s  to  k e e p  a n d  b e a r  a r m s . L e e , in  p a r t ic u la r ,  s a t  in  t h e  S e n a t e  
w h ic h  a p p r o v e d  t h e  B i l l  o f  R ig h t s .  H e  w o u ld  h a r d ly  h a v e  m e a n t  
t h e  s e c o n d  a m e n d m e n t  to  a p p ly  o n ly  t o  t h e  s e l e c t  m i l i t i a s  h e  s o  
f e a r e d  a n d  d is l ik e d .

O th e r  f ig u r e s  o f  t h e  p e r io d  w e r e  o f  l i k e  m in d . I n  t h e  V ir g in i a  
c o n v e n t io n ,  G e o r g e  M a s o n , d r a f t e r  o f  t h e  V ir g in ia  B i l l  o f  R ig h t s ,  
a c c u s e d  t h e  B r i t i s h  o f  h a v in g  p lo t t e d  " to  d is a r m  t h e  p e o p le — t h a t  
w a s  t h e  b e s t  a n d  m o s t  e f f e c t iv e  w a y  to  e n s l a v e  t h e m ’ , w h i l e  P a t ­
r ic k  H e n r y  o b e r v e d  t h a t  “ T h e  g r e a t  o b je .- t  i s  t h a t  e v e r y  r u a n  b e  
a r m e d ” a n d  “ e v e r y o n e  w h o  is  a b le  m a y  h a v e  a  g u n ” .[36]

N o r  w e r e  t h e  a n t i f e d e r a l i s t ,  t o  w h o m  w e  o w e  c r e d it  fo r  a  B i l l  o f  
R ig h ts ,  a lo n e  o n  t h i s  a c c o u n t .  F e d e r a l i s t  a r g u m e n t s  a ls o  p r o v id e  a  
s o u r c e  o f  s u p p o r t  fo r  a n  in d iv id u a l  r ig h t s  v ie w . T h e ir  a r g u m e n t s  in  
fa v o r  o f  t h e  p r o p o s e d  C o n s t i tu t io n  a ls o  r e l i e d  h e a v i l y  u p o n  u n iv e r ­
s a l  a r m a m e n t .  T h e  p r o p o s e d  C o n s t i t u t io n  h a d  b e e n  h e a v i l y  c r i t i ­
c iz e d  fo r  i t s  f a i lu r e  to  b a n  o r  e v e n  l i m i t  s t a n d in g  a r m ie s .  U n a b le  to  
d e n y  t h i s  o m is s io n ,  t h e  C o n s t i t u t io n ’s  s u p p o r t e r s  f r e q u e n t ly  a r g u e d  
t o  t h e  p e o p le  t h a t  t h e  u n iv e r s a l  a r m a m e n t  o f  A m e r ic a n s  m a d e  
s u c h  l im i t a t io n s  u n n e c e s s a r y .  A  p a m p h l e t  w r i t t e n  b y  N o a h  W e b ­
s t e r ,  a im e d  a t  s w a y in g  P e n n s y lv a n i a  to w a r d  r a t i f ic a t io n ,  o b s e r v e d

B e fo r e  a  s t a n d in g  a r m y  c a n  r u le ,  t h e  p e o p le  m u s t  b e  
d is a r m e d ;  a s  t h e y  a r e  in  a lm o s t  e v e r y  k in g d o m  in  E u r o p e .
T h e  s u p r e m e  p o w e r  in  A m e r ic a  c a n n o t  e n fo r c e  u n j u s t  la w s  
b y  t h e  s w o r d , b e c a u s e  t h e  w h o le  b o d y  o f  t h e  p e o p le  a r e  
a r m e d , a n d  c o n s t i t u t e  a  fo r c e  s u p e r io r  to  a n y  b a n d  o f  
r e g u la r  tr o o p s  t h a t  c a n  b e , o n  a n y  p r e t e n s e ,  r a is e d  in  t h e  
U n it e d  S ta t e s .[3 7 ]

In  t h e  M a s s s a c h u s e t t s  c o n v e n t io n ,  S e d g w ic k  e c h o e d  t h e  s a m e  
t h o u g h t ,  r h e t o r ic a l ly  a s k in g  i f  a n  o p p r e s s iv e  a r m y  c o u ld  b e  fo r m e d  
o r  " if  r a is e d , w h e t h e r  t h e y  c o u ld  s u b d u e  a  N a t io n  o f  f r e e m e n ,  w h o  
k n o w  h o w  to  p r iz e  l ib e r ty ,  a n d  w h o  h a v e  a r m s  in  t h e i r  h a n d s ? ” [38 ]  
In  F e d e r a l i s t  P a p e r  4 6 , M a d is o n , la t e r  a u t h o r  o f  t h e  S e c o n d  A m e n d ­
m e n t ,  m e n t io n e d  “T h e  a d v a n t a g e  o f  b e in g  a r m e d , w h ic h  t h e  
A m e r ic a n s  p o s s e s s  o v e r  t h e  p e o p le  o f  a l l  o t h e r  c o u n t r i e s ” a n d  t h a t  
“ n o t w it h s t a n d in g  t h e  m i l i t a r y  e s t a b l i s h m e n t s  in  t h e  s e v e r a l  k in g ­
d o m s  o f  E u r o p e , w h ic h  a r e  c a r r ie d  a s  f a r  a s  t h e  p u b lic  r e s o u r c e s  
w il l  b e a r , t h e  g o v e r n m e n t s  a r e  a fr a id  to  t r u s t  t h e  p e o p le  w it h  
a r m s .”

A  th ir d  a n d  e v e n  m o r e  c o m p e l l in g  c a s e  fo r  a n  in d iv id u a l  r ig h t s  
p e r s p e c t iv e  o n  t h e  S e c o n d  A m e n d m e n t  c o m e s  fr o m  t h e  S t a t e  d e ­
m a n d s  fo r  a  b i l l  o f  r ig h t s .  N u m e r o u s  s t a t e  r a t i f ic a t io n s  c a l l e d  fo r  
a d o p t io n  o f  a  B i l l  o f  R ig h t s  a s  a  p a r t  o f  t h e  C o n s t i t u t io n .  T h e  f i r s t  
s u c h  c a l l  c a m e  fr o m  a  g r o u p  o f  P e n n s y lv a n i a  d e le g a t e s .  T h e ir  
p r o p o s a ls ,  w h ic h  w e r e  n o t  a d o p te d  b u t  h a d  a  c r i t ic a l  e f f e c t  o n  
f u t u r e  d e b a te s ,  p r o p o se d  a m o n g  o th e r  r ig h t s  t h a t  “ t h e  p e o p le  h a v e



a  r ig h t  to  b e a r  a r m s  fo r  t h e  d e f e n s e  o f  t h e m s e lv e s  a n d  t h e i r  o w n  
s t a t e ,  o r  t h e  U n i t e d  S t a t e s ,  o r  fo r  t h e  p u r p o s e  o f  k i l l i n g  g a m e ;  a n d  
n o  la w  s h a l l  b e  p a s s e d  fo r  d is a r m in g  t h e  p e o p le  o r  a n y  o f  t h e m ,  
u n le s s  fo r  c r im e s  c o m m it t e d ,  o r  a  r e a l  d a n g e r  o f  p u b lic  in j u r y  fr o m  
i n d i v id u a l s .” [3 9 ] In  M a s s a c h u s e t t s ,  S a m  A d a m s  u n s u c c e s s f u l ly  
p u s h e d  fo r  a r a t i f i c a t io n  c o n d it io n e d  o n  a d o p t io n  o f  a  B i l l  o f  R ig h t s ,  
beginning w it h  a  g u a r a n t e e  " T h a t  t h e  s a id  C o n s t i t u t io n  s h a l l  n e v e r  
b e  c o n s t r u e d  to  a u t h o r iz e  C o n g r e s s  :o in f r in g e  t h e  j u s t  l ib e r t y  o f  
t h e  p r e s s  o r  t h e  r ig h t s  o f  c o n s c ie n c e ;  o r  to  p r e v e n t  t h e  p e o p le  o f  th e  
U n it e d  S t a t e s  w h o  a r e  p e a c e a b le  c i t i z e n s  fr o m  k e e p in g  t h e i r  o w n  
a r m s . . . ." [40 ] W h e n  N e w  H a m p s h ir e  g a v e  t h e  C o n s t i t u t io n  t h e  
n in t h  v o t e  n e e d e d  fo r  i t s  p a s s in g  in t o  e f f e c t ,  i t  c a l l e d  f o r  a d o p t io n  
o f  a  B i l l  o f  R ig h t s  w h ic h  in c lu d e d  t h e  p r o v is io n  t h a t  “ C o n g r e s s  
s h a l l  n e v e r  d is a r m  a n y  c i t i z e n  u n le s s  s u c h  a s  a r e  o r  h a v e  b e e n  in  
a c t u a l  r e b e l l io n ' ’.[41 ] V ir g in i a  a n d  N o r t h  C a r o lin a  t h e r e a f t e r  r a i l e d  
fo r  a  p r o v is io n  “ t h a t  t h e  p e o p le  h a v e  t h e  r ig h t  to  k e e p  a n d  b e a r  
a r m s ;  t h a t  a  w e l l  r e g u la t e d  m i l i t i a  c o m p o s e d  o f  t h e  b o d y  o f  t h e  
p e o p le  t r a in e d  to  a r m s  is  t h e  p r o p e r , n a t u r a l  a n d  s a f e  d e f e n s e  o f  a  
f r e e  s t a t e .  ” [42 ]

W h e n  t h e  f i r s t  C o n g r e s s  c o n v e n e d  fo r  th e  p u r p o s e  o f  d r a f t in g  a  
B il l  o f  R ig h t s ,  i t  d e l e g a t e d  t h e  t a s k  to  J a m e s  M a d is o n . M a d is o n  d id  
n o t  w r i t e  u p o n  a  b la n k  t a b le t .  I n s t e a d ,  h e  o b ta in e d  a  p a m p h le t  
l i s t i n g  t h e  S t a t e  p r o p o s a ls  fo r  a  B i l l  o f  R ig h ts  a n d  s o u g h t  to  p ro ­
d u c e  a  b r ie f e r  v e r s i o n  in c o r p o r a t in g  a l l  t h e  v i t a l  p r o p o s a ls  o f  t h e s e .  
H is  p u r p o s e  w a s  to  in c o r p o r a t e ,  n o t  d is t in g u i s h  b y  t e c h n i c a l  
c h a n g e s ,  p r o p o s a ls  s u c h  a s  t h a t  o f  t h e  P e n n s y lv a n i a  m in o r i t y ,  S a m  
A d a m s , a n d  t h e  N e w  H a m p s h ir e  d e le g a t e s .  M a d is o n  p r o p o s e d  a m o n g  
o t h e r  r ig h t s  th a t ;

" T h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  
b e  in f r in g e d ;  a  w e l l  a r m e d  a n d  w e l l  r e g u la t e d  m i l i t i a  b e in g  
t h e  b e s t  s e c u r i t y  o f  a  f r e e  c o u n tr y ;  b u t  n o  p e r s o n  r e l ig io u s ­
ly  s c r u p u lo u s  o f  b e a r in g  a r m s  s h a l l  b e  c o m p e l le d  t o  r e n d e r  
m i l i t a r y  s e r v ic e  in  p e r s o n ." [4 3 ]

I n  t h e  H o u s e ,  t h i s  w a s  i n i t i a l l y  m o d if ie d  so  t h a t  t h e  m i l i t i a  
c la u s e  c a m e  b e fo r e  t h e  p r o p o s a l  r e c o g n iz in g  t h e  r ig h t .  T h e  p r o p o s ­
a ls  fo r  t h e  B i l l  o f  R ig h t s  w e r e  t h e n  t r im m e d  in  t h e  i n t e r e s t s  o f  
b r e v it y .  T h e  c o n s c i e n t io u s  o b je c t o r  c la u s e  w a s  r e m o v e d  ro i lo w in g  
o b je c t io n s  b y  E lb r id g e  G a r r y , w h o  c o m p la in e d  t h a t  f u t u r e  C o n g r e s s ­
e s  m ig h t  a b u s e  t h e  e x e m p t io n  fo r  t h e  s c r u p u lo u s  to  e x c u s e  e v e r y ­
o n e  fr o m  m i l i t i a  s e r v ic e .

T h e  p r o p o s a l  f i n a l l y  p a s s e d  t h e  H o u s e  in  i t s  p r e s e n t  fo rm : " A  
w e l l  r e g u la t e d  m i l i t i a ,  b e in g  n e c e s s a r y  to  th e  s e c u r i t y  o f  a  f r e e  
s t a t e ,  t h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a r m s , s h a l l  n o t  b e  
in f r in g e d .” In  t h i s  fo r m  i t  w a s  s u b m it t e d  in to  t h e  S e n a t e ,  w h ic h  
p a s s e d  i t  t h e  f o l lo w in g  d a y . T h e  S e n a t e  in  t h e  p r o c e s s  in d ic a t e d  it s  
in t e n t  t h a t  t h e  r ig h t  b e  a n  in d iv id u a l  o n e , fo r  p r iv a t e  p u r p o s e s ,  b y  
r e j e c t in g  a n  a m e n d m e n t  w h ic h  w o u ld  h a v e  l im i t e d  t h e  k e e p in g  a n d  
b e a r in g  o f  a r m s  to  b e a r in g  “ fo r  t h e  c o m m o n  d e f e n s e ” .

T h e  e a r l i e s t  A m e r ic a n  c o n s t i t u t io n a l  c o m m e n t a t o r s  c o n c u r r e d  in  
g iv in g  t h i s  b r o a d  r e a d in g  to  t h e  a m e n d m e n t .  W h e n  S t .  G e o r g e  
T u c k e r , l a t e r  C h ie f  J u s t i c e  o f  t h e  V ir g in ia  S u p r e m e  C o u r t , in  1 8 0 3  
p u b lis h e d  a n  e d i t io n  o f  B la c k s t o n e  a n n o t a t e d  to  A m e r ic a n  la w , h e  
fo l lo w e d  B la c k s t o n e 's  c i t a t io n  o f  t h e  r ig h t  o f  th e  s u b j e c t  “ o f  h a v in g
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a r m s  s u i t a b le  to  t h e i r  c o n d it io n  a n d  d e g r e e ,  a n d  s u c h  a s  a r e  a l ­
lo w e d  b y  la w "  w i t h  a  c i t a t io n  to  t h e  S e c o n d  A m e n d m e n t ,  “ A n d  t h i s  
w it h o u t  a n y  q u a l i f i c a t io n  a s  to  t h e i r  c o n d it io n  o r  d e g r e e ,  a s  i s  t h e  
c a s e  in  t h e  B r i t i s h  g o v e r n m e n t ' ’.[44 ] W il l i a m  R a w le 's  “ V ie w  o f  t h e  
C o n s t i t u t io n ” p u b l i s h e d  in  P h i l a d e lp h i a  in  1 8 2 5  n o t e d  t h a t  u n d e r  
t h e  S e c o n d  A m e n d m e n t

T h e  p r o h ib i t io n  is  g e n e r a l .  N o  c la u s e  in  t h e  C o n s t i t u t io n  
c o u ld  b y  a  r u le  o f  c o n s t u c t io n  b e  c o n c e iv e d  to  g iv e  to  
C o n g r e s s  a  p o w e r  to  d is a r m  t h e  p e o p le .  S u c h  a  f l a g i t io u s  
a t t e m p t  c o u ld  o n ly  b e  m a d e  u n d e r  s o m e  g e n e r a l  n r e t e n s e  
b y  a  s t a t e  le g i s la t u r e .  B u t  i f  i n  b l in d  p u r s u i t  o f  : .o r d in a t e  
p o w e r ,  e i t h e r  s h o u ld  a t t e m p t  i t ,  t h i s  a m e n d m e n t  m a y  b e  
a p p e a le d  t o  a s  a  r e s t r a in t  o n  b o t h .” [4 5 ]

T h e  J e f f e r s o n  p a p e r s  in  t h e  L ib r a r y  o f  C o n g r e s s  s h o w  t h a t  b o th  
T u c k e r  a n d  R a w le  w e r e  fr ie n d s  o f, a n d  c o r r e s p o n d e d  w i t h  T h o m a s  
J e f f e r s o n .  T h is  s u g g e s t s  t h a t  t h e i r  a s s e s s m e n t ,  a s  c o n t e m p o r a r ie s  o f  
t h e  C o n s t i t u t io n ’s  d r a f t e r s ,  s h o u ld  b e  a f fo r d e d  s p e c ia l  c o n s id e r a ­
t io n .

L a te r  c o m m e n t a t o r s  a g r e e d  w i t h  T u c k e r  a n d  R a w le .  F o r  in ­
s t a n c e ,  J o s e p h  S t o r y  in  h is  “ C o m m e n t a r ie s  o n  t h e  C o n s t i t u t i o n ” 
c o n s id e r e d  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  a s  “ t h e  p a l la d iu m  o f  
t h e  l ib e r t i e s  o f  t h e  r e p u b l ic  , w h ic h  d e t e r r e d  t y r a n n y  a n d  e n a b le d  
t h e  c i t iz e n r y  a t  la r g e  to  o v e r t h r o w  i t  s h o u ld  i t  c o m e  to  p a s s .[4 6 ]

S u b s e q u e n t  l e g i s l a t io n  in  t h e  S e c o n d  C o n g r e s s  l i k e w i s e  s u p p o r t s  
t h e  in t e r p r e t a t io n  o f  t h e  s e c o n d  a m e n d m e n t  t h a t  c r e a t e s  a n  in d i ­
v id u a l  r ig h t .  I n  t h e  M il i t ia  A c t  o f  1 7 9 2 , t h e  s e c o n d  C o n g r e s s  d e ­
f in e d  “ m i l i t i a  o f  t h e  U n i t e d  S t a t e s ” to  in c lu d e  a lm o s t  e v e r y  fr e e  
a d u lt  m a l e  in  t h e  U n i t e d  S t a t e s .  T h e s e  p e r s o n s  w e r e  o b l ig a t e d  b y  
la w  to  p o s s e s s  a  f i r e a r m  a n d  a  m in im u m  s u p p ly  o f  a m m u n i t io n  
a n d  m i l i t a r y  e q u i p m e n t ^ ’,7] T h is  s t a t u t e ,  in c id e n t a l ly  r e m a in e d  in  
e f f e c t  in t o  t h e  e a r ly  y e a r s  o f  t h e  p r e s e n t  c e n t u r y  a s  a  l e g a l  r e q u ir e ­
m e n t  o f  g u n  o w n e r s h ip  fo r  m o s t  o f  t h e  p o p u la t io n  o f  t h e  U n i t e d  
S t a t e s .  T h e r e  c a n  b e  l i t t l e  d o u b t  fr o m  t h i s  t h a t  w h e n  t h e  C o n g r e s s  
a n d  t h e  p e o p le  s p o k e  o f  a  “ m i l i t ia " ,  t h e y  h a d  r e f e r e n c e  t o  t h e  
t r a d i t io n a l  c o n c e p t  o f  t h e  e n t i r e  p o p u la c e  c a p a b le  o f  b e a r in g  a r m s ,  
a n d  n o t  to  a n y  f o r m a l  g r o u p  s u c h  a s  w h a t  i s  ;o d a y  c a l l e d  t h e  
N a t io n a l  G u a r d . T h e  p u r p o s e  w a s  to  c r e a t e  a n  a r m e d  c i t iz e n r y ,  
s u c h  a s  t h e  p o l i t i c a l  t h e o r i s t s  a t  t h e  t i m e  c o n s id e r e d  e s s e n t i a l  to  
w a r d  o f f  t y r a n n y .  F r o m  t h i s  m i l i t ia ,  a p p r o p r ia t e  m e a s u r e s  m ig h t  
c r e a t e  a  “w e l l  r e g u la t e d  m i l i t ia "  o f  in d iv id u a ls  t r a in e d  in  t h e i r  
d u t ie s  a n d  r e s p o n s ib i l i t i e s  a s  c i t i z e n s  a n d  o w n e r s  o f  f i r e a r m s .

T h e  S e c o n d  A m e n d m e n t  a s  s u c h  w a s  r a r e ly  l i t i g a t e d  p r io r  t o  t h e  
p a s s a g e  o f  t h e  F o u r t e e n t h  A m e n d m e n t .  P r io r  to  t h a t  t i m e ,  m o s t  
c o u r ts  a c c e p t e d  th r  t t h e  c o m m a n d s  o f  t h e  f e d e r a l  B i l l  o f  R ig h t s  d id  
n o t  a p p ly  to  t h e  s t a t e s .  S in c e  t h e r e  w a s  n o  f e d e r a l  f i r e a r m s  le g i s l a ­
t io n  a t  t h i s  t im e ,  t h e r e  w a s  n o  l e g i s l a t io n  w h ic h  w a s  d ir e c t ly  s u b ­
j e c t  to  t h e  S e c o n d  A m e n d m e n t ,  i f  t h e  a c c e p te d  in t e r p r e t a t i o n s  w e r e  
fo l lo w e d . H o w e v e r ,  a  b r o a d  v a r ie t y  o f  s t a t e  l e g i s l a t io n  w a s  s t r u c k  
d o w n  u n d e r  s t a t e  g u a r a n t e e s  o f  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  
a n d  e v e n  in  a  f e w  c a s e s ,  u n d e r  t h e  S e c o n d  A m e n d m e n t ,  w h e n  i t  
c a m e  b e fo r e  c o u r t s  w h ic h  c o n s id e r e d  t h e  f e d e r a l  p r o t e c t io n s  a p p l i ­
c a b le  to  t h e  s t a t e s .  K e n t u c k y  in  1 8 1 3  e n a c t e d  t h e  f i r s t  c a r r y in g  
c o n c e a le d  w e a p o n  s t a t u t e  in  t h e  U n i t e d  S ta t e s ;  in  1 8 2 2 , t h e  K e n ­

396-901 0-83



t u c k y  C o u r t  o f  A p p e a ls  s t r u c k  d o w n  t h e  la w  a s  a  v io la t io n  o f  th e  
s t a t e  c o n s t i t u t io n a l  p r o t e c t io n  o f  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s:  
“ A n d  c a n  t h e r e  b e  e n t e r t a in e d  a  r e a s o n a b le  d o u b t  b u t  t h e  p r o v i­
s io n s  o f  t h a t  a c t  im p o r t  a  r e s t r a in t  o n  t h e  r ig h t  o f  t h e  c i t iz e n  to  
b e a r  a r m s ?  T h e  c o u r t  a p p r e h e n d s  i t  n o t .  T h e  r ig h t  e x is t e d  a t  t h e  
a d o p t io n  o f  t h e  C o n s t i tu t io n ;  i t  t h e n  h a d  n o  l i m i t  s h o r t  o f  th e  
m o r a l  p o w e r  o f  th e  c i t i z e n s  to  e x e r c i s e  i t ,  a n d  in  fa c t  c o n s i s t e d  o f  
n o t h i n g  e l s e  b u t  t h e  l ib e r t y  o f  t h e  c i t i z e n  to  b e a r  a r m s .” [48] O n  t h e  
o t h e r  h a n d , a  s im i la r  m e a s u r e  w a s  s u s t a in e d  in  I n d ia n a , n o t  u p o n  
t h e  g r o u n d s  t h a t  a  r ig h t  to  k e e p  a n d  b e a r  a r m s  d id  n o t  a p p ly ,  b u t  
r a t h e r  u p o n  t h e  n o t io n  t h a t  a  s t a t u t e  b a n n in g  o n ly  c o n c e a le d  c a r ­
r y in g  s t i l l  p e r m it t e d  t h e  c a r r y in g  o f  a r m s  a n d  m e r e ly  r e g u la t e d  
o n e  p o s s ib le  w a y  o f  c a r r y in g  th e m .[4 9 ]  A  fe w  y e a r s  la t e r ,  t h e  S u ­
p r e m e  C o u r t  o f  A la b a m a  u p h e ld  a  s i m i l a r  s t a t u t e  b u t  a d d e d  “ W e  
d o  n o t  d e s ir e  to  b e  u n d e r s t o o d  a s  m a in t a in in g ,  t h a t  in  r e g u la t in g  
t h e  m a n n e r  o f  w e a r in g  a r m s , t h e  l e g i s l a t u r e  h a s  n o  o t h e r  l i m i t  
t h a n  i t s  o w n  d is c r e t io n .  A  s t a t u t e  w h ic h ,  u n d e r  t h e  p r e t e n s e  o f  
r e g u la t io n ,  a m o u n t s  to  a  d e s t r u c t io n  o f  t h a t  r ig h t ,  o r  w h ic h  r e ­
q u ir e s  a r m s  to  b e  so  b o r n e  a s  to  r e n d e r  t h e m  w h o l ly  u s e le s s  f o r  t h e  
p u r p o s e  o f  d e f e n s e ,  w o u ld  b e  N e a r ly  u n c o n s t i t u t io n a l . ' ’[50 ] W h e n  
t h e  A r k a n s a s  S u p r e m e  C o u r t  in  1 8 4 2  u p h e ld  a  c a r r y in g  c o n c e a le d  
w e a p o n s  s t a t u t e ,  t h e  c h i e f  j u s t i c e  e x p la in e d  t h a t  t h e  s t a t u t e  w o u ld  
n o t  " d e tr a c t  a n y t h i n g  fr o m  t h e  p o w e r  o f  t h e  p e o p le  to  d e fe n d  t h e i r  
f r e e  s t a t e  a n d  t h e  e s t a b l i s h e d  i n s t i t u t io n s  o f  t h e  c o u n tr y .  I t  p r o h ib ­
i t s  o n ly  t h e  w e a r in g  o f  c e r t a in  a r m s  c o n c e a le d .  T h is  is  s im p ly  a  
r e g u la t io n  a s  to  .h e  m a n n e r  o f  b e a r in g  s u c h  a r m s  a s  a r e  s p e c i f ie d ” , 
w h i l e  t h e  d i s s e n t i n g  j u s t i c e  p r o c la im e d  “ I  d e n y  t h a t  a n y  j u s t  o r  
f r e e  g o v e r n m e n t  u p o n  e a r t h  h a s  t h e  p o w e r  to  d is a r m  i t s  c i t i ­
z e n s ” .[5 1 ]

S o m e t im e s  c o u r t s  w e n t  f a r t h e r .  W h e n  in  1 8 3 7 , G e o r g ia  t o t a l ly  
b a n n e d  t h e  s a l e  o f  p is t o ls  ( e x c e p t in g  t h e  la r g e r  p is t o ls  " k n o w n  a n d  
u s e d  aa h o r s e m e n 's  p i s t o l s ” ) a n d  o t h e r  w e a p o n s ,  t h e  G e o r g ia  S u ­
p r e m e  C o u r t  i n  N u n n  v . State  h e ld  t h e  s t a t u t e  u n c o n s t i t u t io n a l  
u n d e r  t h e  S e c o n d  A m e n d m e n t  to  t h e  f e d e r a l  C o n s t i tu t io n .  T h e  
c o u r t  h e ld  t h a t  t h e  B i l l  o f  R ig h t s  p r o te c t e d  n a t u r a l  r ig h t s  w h ic h  
w e r e  f u l ly  a s  c a p a b le  o f  in f r in g e m e u t  b y  s t a t e s  a s  b y  t h e  f e d e r a l  
g o v e r n m e n t  a n d  t h a t  t h e  S e c o n d  A m e n d m e n t  p r o v id e d  “t h e  r ig h t  
o f  t h e  w h o le  p e o p le ,  o ld  a n d  y o u n g , m e n ,  w o m e n  a n d  b o y s , a n d  n o t  
m i l i t i a  o n ly ,  t o  k e e p  a n d  b e a r  a r m s  o f  e v e r y  d e s c r ip t io n ,  a n d  n o t  
m e r e l y  s u c h  a s  a r e  u s e d  b y  t h e  m i l i t ia ,  s h a l l  n o t  b e  in f r in g e d ,  
c u r t a i le d ,  o r  b r o k e n  i n  o n , in  t h e  s l i g h t e s t  d e g r e e ;  a n d  a l l  t h i s  fo r  
t h e  im p o r t a n t  e n d  to  b e  a t t a in e d :  t h e  r e a r in g  u p  a n d  q u a l i f y in g  o f  
a  w e l l  r e g u la t e d  m i l i t ia ,  s o  v i t a l l y  n e c e s s a r y  to  t h e  s e c u r i t y  o f  a  
f r e e  s t a t e .” [5 2 ]  P r io r  to  t h e  C iv i l  W a r , t h e  S u p r e m e  C o u r t  o f  t h e  
U n i t e d  S t a t e s  l i k e w i s e  in d ic a t e d  t h a t  t h e  p r iv i le g e s  o f  c i t iz e n s h ip  
in c lu d e d  t h e  in d iv id u a l  r ig h t  to  o w n  a n d  c a r r y  f ir e a r m s . I n  th e  
n o t o r io u s  Dred Scott c a s e ,  t h e  c o u r t  h e ld  t h a t  b la c k  A m e r ic a n s  
w e r e  n o t  c i t i z e n s  a n d  c o u ld  n o t  b e  m a d e  s u c h  b y  a n y  s t a t e .  T h is  
d e c is io n ,  w h ic h  b y  s t r ik in g  d o w n  t h e  M is s o u r i  C o m p r o m is e  d id  so  
m u c h  to  b r in g  o n  t h e  C iv il  W a r , l i s t e d  w h a t  t h e  S u p r e m e  C o u r t  
c o n s id e r e d  t h e  r ig h t s  o f  A m e r ic a n  c i t i z e n s  b y  w a y  o f  i l lu s t r a t i n g  
w h a t  r ig h t s  w o u ld  h a v e  to  b e  g iv e n  to  b la c k  A m e r ic a n s  i f  th e  C o u r t  
w e r e  to  r e c o g n iz e  t h e m  a s  f u l l  f l e d g e d  c it iz e n s :
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I t  w o u ld  g iv e  to  p e r s o n s  o f  t h e  n e g r o  race, w h o  a r e  
r e c o g n iz e d  a s  c i t i z e n s  in  a n y  o n e  s t a t e  o f  t h e  U n io n ,  t h e  
r ig h t  t o  e n t e r  e v e r y  o t h e r  s t a t e ,  w h e n e v e r  t h e y  
p le a s e d . . . . a n d  i t  w o u ld  g iv e  t h e m  f u l l  l ib e r t y  o f  s p e e c h  
i n  p u b l ic  a n d  in  p r iv a t e  u p o n  a l l  s u b j e c t s  u p o n  w h ic h  i t s  
o w n  c i t i z e n s  m i g h t  m e e t ;  t o  h o ld  p u b l ic  m e e t in g s  u p o n  
p o l i t i c a l  a f f a ir s ,  a n d  t o  k e e p  a n d  c a r r y  a r m s  w h e r e v e r  t h e y  
w e n t [ 5 3 ]

F o l lo w in g  t h e  C iv i l  W a r , t h e  l e g i s l a t iv e  e f f o r t s  w h ic h  g a v e  u s  
t h r e e  a m e n d m e n t s  t o  t h e  C o n s t i t u t io n  a n d  o u r  e a r l i e s t  c iv i l  r ig h t s  
a c t s  l i k e w i s e  r e c o g n iz e d  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  a s  a n  
e x i s t in g  c o n s t i t u t io n a l  r ig h t  o f  t h e  in d i v id u a l  c i t i z e n  a n d  a s  a  r ig h t  
s p e c i f i c a l ly  s i n g le d  o u t  a s  o n e  p r o t e c t e d  b y  t h e  c iv i l  r ig h t s  a c t s  a n d  
b y  t h e  F o u r t e e n t h  A m e n d m e n t  to  t h e  C o n s t i t u t io n ,  a g a in s t  i n ­
f r in g e m e n t  b y  s t a t e  a u t h o r i t i e s .  M u c h  o f  t h e  r e c o n s t r u c t io n  e f f o r t  
in  t h e  S o u t h  h a d  b e e n  h in g e d  u p o n  t h e  c r e a t io n  o f  “b la c k  m i l i t i a s ”  
c o m p o s e d  o f  t h e  a r m e d  a n a  n e w ly  f r e e d  b la c k s ,  o f f ic e r e d  la r g e l y  b y  
b la c k  v e t e r a n s  o f  t h e  U n io n  A r m y . I n  t h e  m o n t h s  a f t e r  t h e  C iv i l  
W a r, t h e  e x i s t i n g  s o u t h e r n  g o v e r n m e n t s  s t r u c k  a t  t h e s e  u n i t s  w i t h  
t h e  e n a c t m e n t  o f  “b la c k  c o d e s ” w h ic h  e i t h e r  o u t la w e d  g u n  o w n e r ­
s h ip  b y  b la c k s  e n t i r e ly ,  o r  im p o s e d  p e r m i t  s y s t e m s  fo r  t h e m ,  a n d  
p e r m it t e d  t h e  c o n f i s c a t io n  o f  f i r e a r m s  o w n e d  b y  b la c k s .  W h e n  t h e  
C iv il  R ig h t s  A c t  o f  1 8 6 6  w a s  d e b a t e d  m e m b e r s  b o t h  o f  t h e  S e n a t e  
a n d  t h e  H o u s e  r e f e r r e d  t o  t h e  d i s a r m a m e n t  o f  b la c k s  a s  a  m a j o r  
c o n s id e r a t io n .[ 5 4 ]  S e n a t o r  T r u m b u l l  c i t e d  p r o v is io n s  o u t l a w i n g  
o w n e r s h ip  o f  a r m s  b y  b la c k s  a s  a m o n g  t h o s e  w h ic h  t h e  C iv i l  R ig h t s  
A c t  w o u ld  p r e v e n t ;  [5 5 ] S e n a t o r  S u ls b u r y  c o m p la in e d  o n  t h e  o t h e r  
h a n d  t h a t  i f  t h e  a c t  w e r e  to  b e  p a s s e d  i t  w o u ld  p r e v e n t  h i s  o w n  
s t a t e  fr o m  e n f o r c in g  a  l a w  b a n n in g  g u n  o w n e r s h ip  b y  in d iv id u a l  
f r e e  b la c k s .[5 6 ]  S im i la r  a r g u m e n t s  w e r e  a d v a n c e d  d u r in g  t h e  d e ­
b a te s  o v e r  t h e  “ a n t i - K K K  a c t ” ; i t s  s p o n s o r  a t  o n e  p o in t  e x p la i n e d  
t h a t  a  s e c t io n  m a k i n g  i t  a  f e d e r a l  c r im e  to  d e p r iv e  a  p e r s o n  o f  
“a r m s  o r  w e a p o n s  h e  m a y  h a v e  i n  h i s  h o u s e  o r  p o s s e s s io n  fo r  t h e  
d e f e n s e  o f  h i s  p e r s o n , f a m i ly  o r  p r o p e r t y ” w a s  “ in t e n d e d  to  e n f o r c e  
t h e  w e l l - k n o w n  c o n s t i t u t io n a l  p r o v is io n s  g u a r a n t e e i n g  t h e  r ig h t  in  
t h e  c i t iz e n  t o  ‘k e e p  a n d  b e a r  a r m s ' .” [5 7 ] L ik e w is e ,  t h e  d e b a t e s  o v e r  
t h e  F o u r t e e n t h  A m e n d m e n t  C o n g r e s s  f r e q u e n t ly  r e f e r r e d  to  t h e  
S e c o n d  A m e n d m e n t  a s  o n e  o f  t h e  r ig h t s  w h ic h  i t  in t e n d e d  to  
g u a r a n t e e  a g a in s t  s t a t e  a c t io n .[5 8 ]

F o l lo w in g  a d o p t io n  o f  t h e  F o u r t e e n t h  A m e n d m e n t ,  h o w e v e r ,  t h e  
S u p r e m e  C o u r t  h e ld  t h a t  t h a t  A m e n d m e n t ' s  p r o h ib i t io n  a g a in s t  
s t a t e s  d e p r iv in g  a n y  p e r s o n s  o f  t h e i r  f e d e r a l  “ p r iv i l e g e s  a n d  im m u ­
n it ie s "  w a s  to  b e  g iv e n  a  n a r r o w  c o n s t r u c t io n .  I n  p a r t ic u la r ,  t h e  
“ p r iv i le g e s  a n d  i m m u n i t i e s ” u n d e r  t h e  C o n s t i t u t io n  w o u ld  r e f e r  
o n ly  to  t h o s e  r ig h t s  w h ic h  w e r e  n o t  f e l t  to  e x i s t  a s  a  p r o c e s s  o f  
n a t u r a l  r ig h t ,  b u t  w h ic h  w e r e  c r e a t e d  s o l e ly  b y  t h e  C o n s t i t u t io n .  
T h e s e  m ig h t  r e f e r  to  r ig h t s  s u c h  a s  v o t i n g  i n  f e d e r a l  e le c t io n s  a n d  
o f  in t e r s t a t e  t r a v e l ,  w h ic h  w o u ld  c l e a r ly  n o t  e x i s t  e x c e p t  b y  v i r t u e  
o f  t h e  e x i s t e n c e  o f  a  f e d e r a l  g o v e r n m e n t  m d  w h ic h  c o u ld  n o t  b e  
s a id  to  b e  “ n a t u r a l  r ig h t s ” .[59] T h is  p a r a d o x ic a l ly  m e a n t  t h a t  t h e  
r ig h t s  w h ic h  m o s t  p e r s o n s  w o u ld  a c c e p t  a s  t h e  m o s t  im p o r t a n t —  
t h o s e  f lo w in g  fr o m  c o n c e p t s  o f  n a t u r a l  j u s t i c e — w e r e  d e v a lu e d  a t  
t h e  e x p e n s e  o f  m o r e  t e c h n i c a l  r ig h t s .  T h u s  w h e n  in d iv id u a l s  w e r e  
c h a r g e d  w i t h  h a v in g  d e p r iv e d  b la c k  c i t i z e n s  o f  t h e i r  r ig h t  to  fr e e -
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d o m  o f  a s s e m b ly  a n d  to  k e e p  a n d  b e a r  a r m s ,  b y  v i o l e n t l y  b r e a k in g  
u p  a  p e a c e a b le  a s s e m b ly  o f  b la c k  c i t i z e n s ,  t h e  S u p r e m e  C o u r t  in  
U nited  States  v .  C ru iks h a n k [6 0 ] h e ld  t h a t  n o  in d i c t m e n t  c o u ld  be  
p r o p e r ly  b r o u g h t  s in c e  t h e  r i g h t  " o f  b e a r in g  a r m s  fo r  a  la w fu l  
p u r p o s e "  is  " n o t  a  r ig h t  g r a n t e d  b y  t h e  C o n s t i t u t io n .  N e i t h e r  is  it  
in  a n y  m a n n e r  d e p e n d e n t  u p o n  t h a t  in s t r u m e n t  fo r  i t s  e x i s t e n c e .” 
N o r , in  t h e  v ie w  o f  th e  C o u r t ,  w a s  t h e  l i g h t  to  p e a c e f u l ly  a s s e m b le  
a  r ig h t  p r o te c t e d  b y  th e  F o u r t e e n t h  A m e n d m e n t :  “ T h e  r ig h t  o f  th e  
p e o p le  p e a c e a b ly  to  a s s e m b l e  fo r  la w f u l  p u r p o s e s  e x i s t e d  lo n g  
b e fo r e  t h e  a d o p t io n  o f  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  In  
fa c t ,  i t  i s  a n d  h a s  a lw a y s  b e e n  o n e  o f  t h e  a t t r ib u t e s  o f  c it iz e n s h ip  
u n d e r  a  f r e e  g o v e r n m e n t . . . .  I t  w a s  n o t ,  t h e r e f o r e ,  a  r ig h t  g r a n te d  
to  t h e  p e o p le  b y  t h e  C o n s t i t u t io n ."  T h u s  t h e  v e r y  im p o r t a n c e  o f  th e  
r ig h t s  p r o t e c t e d  b y  th e  F ir s t  a n d  S e c o n d  A m e n d m e n t  w a s  u s e d  a s  
t h e  b a s is  fo r  t h e  a r g u m e n t  t h a t  t h e y  d id  n o t  a p p ly  to  t h e  s t a t e s  
u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t  I n  la t e r  o p in io n s ,  c h i e f l y  Press- 
er v. U lin o n  [61 ] a n d  M il le r  v .  Texas, [6 2 ] t h e  S u p r e m e  C o u r t  a d ­
h e r e d  to  t h e  v ie w . C ru iksh a n k  h a s  c le a r ly  b e e n  s u p e r s e d e d  b y  
t w e n t i e t h  c e n t u r y  o p in io n s  w h i c h  h o ld  t h a t  p o r t io n s  o f  t h e  B i l l  o f  
R ig h t s — a n d  in  p a r t ic u la r  t h e  r i g h t  to  a s s e m b ly  w i t h  w h ic h  C n iik - 
shank  d e a l t  in  a d d it io n  to  t h e  S e c o n d  A m e n d m e n t — a r e  b in d in g  
u p o n  t h e  s t a t e  g o v e r n m e n t s .  G i v e n  t h e  l e g i s l a t i v e  h i s t o r y  o i t h e  
C iv i l  R ig h t s  A c ts  a n d  th e  F o u r t e e n t h  A m e n d m e n t ,  a n d  t h e  m o r e  
e x p a n d e d  v ie w s  o f  in c o r p o r a t io n  w h ic h  h a v e  b e c o m e  a c c e p t e d  in  
o u r  o w n  c e n t u r y ,  i t  is  c le a r  t h a t  t h e  r ig h t  t o  k e e p  a n d  b e a r  a r m s  
w a s  m e a n t  to  b e  a n d  s h o u ld  b e  p r o t e c t e d  u n d e r  t h e  c i v i l  r ig h t s  
s t a t u t e s  a n d  t h e  F o u r te e n th  A m e n d m e n t  a g a i n s t  in f r in g e m e n t  b y  
o f f ic ia l s  a c t i n g  u n d e r  c o lo r  o f  s t a t e  la w .

W it h in  o u r  o w n  c e n tu r y ,  t h e  o n ly  o c c a s io n  u p o n  w h ic h  t h e  
S e c o n d  A m e n d m e n t  h a s  r e a c h e d  t h e  S u p r e m e  C o u r t  c a m e  in  
U n ited  States  v . M ille r.[63 ] T h e r e ,  a  p r o s e c u t io n  f o r  c a r r y in g  a  
3 a w e d  o f f  s h o t g u n  w a s  d i s m i s s e d  b e f o r e  t r i a l  o n  S e c o n d  A m e n d ­
m e n t  g r o u n d s .  In  d o in g  so , t h e  c o u r t  t o o k  n o  e v id e n c e  a s  to  th e  
n a t u r e  o f  t h e  f ir e a r m  o r  i n d e e d  a n y  o t h e r  f a c t u a l  m a t t e r .  T h e  
S u p r e m e  C o u r t  r e v e r se d  o n  p r o c e d u r a l  g r o u n d s ,  h o ld i n g  t h a t  th e  
t r ia l  c o u r t  c o u ld  n o t  ta k e  j u d i c i a l  n o t i c e  o f  t h e  r e la t io n s h i p  b e ­
t w e e n  a  f i r e a r m  a n d  th e  S e c o n d  A m e n d m e n t ,  b u t  m u s t  r e c e iv e  
s o m e  m a n n e r  o f  e v id e n c e . I t  d i d  n o t  f o r m u la t e  a  t e s t  n o r  s t a t e  
p r e c i s e ly  w h a t  r e la t io n s h ip  m i g h t  b e  r e q u ir e d . T h e  c o u r t 's  s t a t e ­
m e n t  t h a t  t h e  a m e n d m e n t  w a s  a d o p t e d  “ to  a s s u r e  t h e  c o n t in u a t io n  
a n d  r e n d e r  p o s s ib le  th e  e f f e c t i v e n e s s  o f  s u c h  [ m i l i t i a ]  fo r c e s "  a n d  
“m u s t  b e  in t e r p r e t e d  a n d  a p p l i e d  w i t h  t h a t  e n d  in  v ie w " , w h e n  
c o m b in e d  w i t h  t h e  c o u r t's  s t a t e m e n t  t h a t  a l l  c o n s t i t u t i o n a l  s o u r c e s  
“s h o w  p la i n ly  e n o u g h  th a t  t h e  m i l i t i a  c o m p r is e d  a l l  m a l e s  p h y s ­
i c a l ly  c a p a b le  o f  a c t in g  in  c o n c e r t  fo r  t h e  c o m m o n  d e f e n s e .  . . . 
t h e s e  m e n  w e r e  e x p e c te d  to  a p p e a r  b e a r in g  a r m s  s u p p l ie d  b y  t h e m ­
s e l v e s  a n d  o f  t h e  k in d  in  c o m m o n  u s e  a t  t h e  t im e ,"  [6 4 ] s u g g e s t s  
t h a t  a t  t h e  v e r y  l e a s t  p r iv a te  o w n e r s h i p  b y  a  p e r s o n  c a p a b le  o f  s e l f  
d e f e n s e  a n d  u s i n g  a n  o r d in a r y  p r i v a t e l y  o w n e d  f i r e a r m  m u s t  b e  
p r o te c t e d  b y  t h e  S e c o n d  A m e n d m e n t .  W h a t  t h e  C o u r t  d id  n o t  d o  in  
M il le r  is  e v e n  m o r e  s tr ik in g :  I t  d id  n o t  s u g g e s t  t h a t  t h e  lo w e r  c o u r t  
t a k e  e v id e n c e  o n  w h e th e r  M il le r  b e l o n g e d  to  t h e  N a t io n a l  G u a r d  o r  
a  s i m i l a r  g r o u p . T h e  h e a r in g  w a s  to  b e  o n  t h e  n a t u r e  o f  th e



f i r e a r m , n o t  o n  th e  n a t u r e  o f  i t s  u se ;  n o r  is  t h e r e  a  s i n g le  s u g g e s ­
t io n  t h a t  N a t io n a l  G u a r d  s t a t u s  i s  r e le v a n t  to  t h e  c a s e .

T h,- S e c o n d  A m e n d m e n t  r ig h t  to  k e e p  a n d  b e a r  a r m s  th e r e fo r e ,  
i s  a  r ig h t  o f  t h e  in d iv id u a l  c i t i z e n  to  p r iv a t e ly  p o s s e s s  a n d  c a r r y  in  
a  p e a c e f u l  m a n n e r  f i r e a r m s  a n d  s im i la r  a r m s . S u c h  a n  " in d iv id u a l  
r ig h t s "  in t e r p r e ta t io n  i s  i n  f u l l  a c c o r d  w i t h  t h e  h i s t o r y  o f  t h e  r ig h t  
to  k e e p  a n d  b e a r  a r m s , a s  p r e v io u s ly  d is c u s s e d . I t  i s  m o r e o v e r  in  
a c c o r d  w i t h  c o n t e m p o r a n e o u s  s t a t e m e n t s  a n d  f o r m u la t io n s  o f  th e  
r ig h t  b y  s u c h  fo u n d e r s  o f  t h i s  n a t io n  a s  T h o m a s  J e f f e r s o n  a n d  
S a m u e l  A d a m s , a n d  a c c u r a t e l y  r e f l e c t s  t h e  m a j o r i t y  o f  t h e  p rop os­
a l s  w h ic h  le d  u p  to  t h e  B i l l  o f  R ig h t s  i t s e l f .  A  n u m b e r  o f  s t a te  
c o n s t i t u t io n s ,  a d o p te d  p r i o r  t o  o r  c o n t e m p o r a n e o u s ly  w ith ’ t h e  fed ­
e r a l  C o n s t i t u t io n  a n d  B i l l  o f  R ig h t s ,  s im i la r ly  p r o v id e d  fo r  a  r ig h t  
o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a r m s . I f  in  f a c t  t h i s  la n g u a g e  c r e a te s  
a  r ig h t  p r o t e c t in g  t h e  s t a t e s  o n ly ,  t h e r e  m ig h t  b e  a  r e a s o n  fo r  i t  to  
b e  in s e r t e d  in  th e  f e d e r a l  C o n s t i t u t io n  b u t  n o  r e a s o n  fo r  i t  to  b e  
i n s e r t e d  in  s t a t e  c o n s t i t u t io n s .  S t a t e  b i l l s  o f  r ig h t s  n e c e s s a r i ly  p ro ­
t e c t  o n ly  a g a in s t  a c t io n  b y  t h e  s t a t e ,  a n d  b y  d e f in i t i o n  a  s t a te  
c a n n o t  in f r in g e  it s  o w n  r ig h t s ;  t o  a t t e m p t  to  p r o t e c t  a  r ig h t  b e lo n g ­
i n g  to  t h e  s t a t e  b y  i n s e r t i n g  i t  in  a  l im i t a t i o n  o f  t h e  s t a t e 's  o w n  
p o w e r s  w o u ld  c r e a te  a n  a b s u r d i t y .  T h e  f a c t  t h a t  t h e  c o n te m p o r a r ­
ie s  o f  t h e  f r a m e r s  d id  i n s e r t  t h e s e  w o r d s  in t o  s e v e r a l  s t a t e  c o n s t itu ­
t io n s  w o u ld  in d ic a te  c l e a r l y  t h a t  t h e y  v ie w e d  t h e  r ig h t  a s  b e lo n g in g  
to  t h e  in d iv id u a l  c it iz e n ,  t h e r e b y  m a k in g  i t  a  r i g h t  w h ic h  c o u ld  b e  
in f r in g e d  e i t h e r  b y  s t a t e  o r  f e d e r a l  g o v e r n m e n t  a n d  w h ic h  m u s t  be  
p r o t e c t e d  a g a in s t  i n f r i n g e m e n t  b y  b o th .

F in a l ly ,  t h e  in d iv id u a l  r i g h t s  in t e r p r e t a t io n  g iv e s  f u l l  m e a n in g  to  
t h e  w o r d s  c h o s e n  b y  t h e  f i r s t  C o n g r e s s  t o  r e f l e c t  t h e  r ig h t  to  k e e p  
a n d  b e a r  a r m s . T h e  f r a m e r s  o f  t h e  B i l l  o f  R ig h t s  c o n s i s t e n t ly  u sed  
t h e  w o r d s  " r ig h t  o f  t h e  p e o p l e ” to  r e f l e c t  in d i v id u a l  r ig h t s — a s  
w h e n  t h e s e  w o r d s  w e r e  u s e d  to  r e c o g n iz e  t h e  " r ig h t  o f  t h e  p e o p le ” 
to  p e a c e a b ly  a s s e m b le , a n d  t h e  “ r ig h t  o f  t h e  p e o p le "  a g a in s t  u n r e a ­
s o n a b le  s e a r c h e s  a n d  s e i z u r e s .  T h e y  d is t in g u i s h e d  b e t w e e n  th e  
r ig h t s  o f  t h e  p e o p le  a n d  o f  t h e  s t a t e  in  t h e  T e n t h  A m e n d m e n t .  A s  
d is c u s s e d  e a r l ie r ,  th e  " m i l i t i a "  i t s e l f  r e f e r r e d  to  a  c o n c e p t  o f  a  
u n iv e r s a l l y  a r m e d  p e o p le ,  n o t  t o  a n y  s p e c i f i c a l ly  o r g a n iz e d  u n it .  
W h e n  t h e  fr a m e r s  r e f e r r e d  to  t h e  e q u iv a le n t  o f  o u r  N a t io n a l  
G u a r d , t h e y  u n if o r m ly  u s e d  t h e  t e r m  " s e le c t  m i l i t ia "  a n d  d is t in ­
g u is h e d  t h i s  fr o m  " m i l i t ia ” . I n d e e d ,  t h e  d e b a t e s  o v e r  t h e  C o n s t itu ­
t i o n  c o n s t a n t ly  r e fe r r e d  t o  o r g a n iz e d  m i l i t i a  u n i t s  a s  a  t h r e a t  to  
f r e e d o m  c o m p a r a b le  to  t h a t  o f  a  s t a n d in g  a r m y , a n d  s t r e s s e d  th a t  
s u c h  o r g a n iz e d  u n it s  d id  n o t  c o n s t i t u t e ,  a n d  in d e e d  w e r e  p h ilo ­
s o p h i c a l l y  o p p o se d  to , t h e  c o n c e p t  o f  a  m i l i t ia .

T h a t  t h e  N a t io n a l  G u a r d  i s  n o t  t h e  “ M i l i t i a ” r e f e r r e d  to  in  th e  
s e c o n d  a m e n d m e n t  is  e v e n  c l e a r e r  to d a v . C o n g r e s s  h a s  o r g a n iz e d  
t h e  N a t io n a l  G u a r d  u n d e r  i t s  p o w e r  to  r a is e  a n d  s u p p o r t  a r m ie s ” 
a n d  n o t  i t s  p o w e r  to  “ P r o v i d e  fo r  o r g a n iz in g ,  a r m in g  a n d  d is c ip l in ­
in g  t h e  M i l i t ia ” .[65] T h is  C o n g r e s s  c h o s e  to  d o  in  t h e  in t e r e s t s  o f  
o r g a n iz in g  r e s e r v e  m i l i t a r y  u n i t s  w h ic h  w e r e  n o t  l i m i t e d  in  d e p lo y ­
m e n t  b y  t h e  s t r ic tu r e s  o f  o u r  p o w e r  o v e r  t h e  c o n s t i t u t io n a l  m ilit ia ,  
w h ic h  c a n  b e  c a lle d  f o r t h  o n l y  “ to  e x e c u t e  t h e  la w s  o f  t h e  U n io n ,  
s u p p r e s s  in s u r r e c t io n s  a n d  r e p e l  in v a s io n s .” T h e  m o d e r n  N a t io n a l  
G u a r d  w a s  s p e c i f ic a l ly  i n t e n d e d  to  a v o id  s t a t u s  a s  t h e  c o n s t i t u t io n ­
a l  m i l i t i a ,  a  d is t in c t io n  r e c o g n iz e d  b y  10 U .S .C . § 3 1 1 (a ) .
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T h e  c o n c lu s io n  i s  t h u s  in e s c a p a b le  t h a t  t h e  h is t o r y ,  c o n c e p t ,  a n d  
w o r d in g  o f  t h e  s e c o n d  a m e n d m e n t  to  t h e  C o n s t i t u t io n  o f  t h e  
U n it e d  S t a t e s ,  a s  w e l l  a s  its  in t e r p r e t a t i o n  b y  e v e r y  m a j o r  c o m ­
m e n t a t o r  a n d  c o u r t  in  th e  f ir s t  h a l f - c e n t u r y  a f t e r  i t s  r a t i f i c a t io n ,  
in d ic a t e s  t h a t  w h a t  i s  p r o te c te d  is  a n  in d iv id u a l  r ig h t  o f  a  p r iv a t e  
c i t iz e n  to  o w n  a n d  c a r r y  f ir e a r m s  i n  a  p e a c e f u l  m a n n e r .

REFERENCES

1. Charles Hollister, Anglo-Saxon M ilitary Institutions 11—42 (Oxford U niversity  
Press 1962); Francis Grose, Military A ntiquities Respecting a History of the British  
Army, Vol. I at 1-2 (London, 1812).

2. Grose, supra, at 9-11; Bruce Lyon, A Constitutional and Legal History of  
Medieval England 273 (2d. ed. New York 1980).

3. J. J. Bagley and P. B. Rowley, A Documentary History of England 1066-1540, 
VoL 1 at 155-55 (New York 1965). ■

4. Statute of W inchester (13 Edw. I c. 6). See Also Bagley and Rowley, supra at 
158.

5 .7  Ed. I c. 2 (1279).
6. Statute of Northampton (2 Edw. HI c. 3).
7. Rex v. Knight. 90 Eng. Rap. 330: 87 Eng. Rep. 75 (King's Bench, 1686).
8. E. G. Heath, The Grey Goose Wing 109 iLondon, 1971).
9. 19 Hen. VII c. 4 (1503).
10. 3 Hen. V m  c. 13 (1511).
11. 64 Hen. V m  c. 13 (1514).
12. 33 Hen. VIE c. 6 (1514).
13. Noel Perrin, Giving Up ihe Gun 59-60 (Boston, 1979).
14. Jim  Hill, The Minuteman in War and Peace 26-27 (Harrisburg, 1968).
15. Charles Oman, A History of the Art o f War in the Sixteenth Century 288 

(New York, 1937).
16. William Blackstone, Commentaries, VoL 2 at 412 (S t  George Tucker, ed., 

Philadelphia 1803).
17. “An Act for Settling the Militia,” Ordinances and Acts o f the Interregnum, 

VoL 2 1320 (London, HMSO 1911).
18. 8 Calendar of State Papers (Domestic), Charles EL No. 188, p. 150.
19.14 Car. H c. 3 (1662).
20. Joyce Malcolm, Disarmed; The Loss o f  the Right to Bear Arms in Restoration  

England, a t 11 (Mary Ingraham Bunting Institute, Radcliffe College 1980).
21. Thomas Macaulay, The History of England from the Accession o f Charles EL 

VoL II a t 137 (London, 1856).
22. Phillip, Earl of Hardwicke, ML' ’aneous State Papers from 1501-1726, voL 2 

at 407-17 (London, 1778).
23. J. R. Western, Monarchy and Revolution; The English State in the 1680’s, at 

339 (Totowa, N J „  1972).
24. Journal of the House of Commons from December 26, 1688, to October 26, 

1693, at 29. (London, 1742). The Bill of Rights was ultim ately enacted in this form. 1 
GuL and Mar., Seas. 2, c. 2 (1689).

25. Joyce Malcolm, supra, at 16.
26. William Hening, The Statutes at Large: Being a Collection o f A ll the Laws of 

Virginia from the First Session of the Legislature in 1619, at pp. 127, 173-74 (New  
York, 1823).

27. Id.
28. William Brigham, The Compact with the Charter and Laws o f the Colony of 

New Plymouth. 31, 76 (Boston. 1836).
29. Oliver Dickeraon, ed., Boston Under M ilitary Rule, 61, 79, (Boston, 1936).
30. Steven Patterson, Political Parties in  Revolutionary M assachusetts, at 103 

(Univ. of Wisconsin Press, 1973).
31. See Sprecher, The Lost Amendment, 51 A.B.A.J. 554, 665 (1965).
32. The most extensive studies of these m ilitia proposals are John McAuley 

Palmer, Washington. Lincoln. Wilson: Three War Statesmen (New York, 1930); 
Frederick Stem . Citizen Army (New York, 1957); John Mahon, The American Mili­
tia; Decade of Decision 1789-1800 (Univ. of Florida. 1960).

33. Merrill Jensen, ed., The Documentary of History of the Ratification of the 
Constitution, vol. 3 at 378 (Madison, Wise.).

34. Id , vol. 2 at 508.



35. Walter Bennett, ed.. Letters item  the Federal Fanner to the Republican, at 21, 
22, 124 (Univ. of Alabama Press, 1975).

36. Debates and other Proceedings o f the Convention of Virginia, . . . taken in  
shorthand by David Robertaon of Petersburg, at 271, 275 (2d ed. Richmond, 1805).

37. Noah Webster, “An Examination into the Leading Principles of the Federal 
Constitution . . in Paul Ford, ed , Pamphlets on the Constitution of the United  
States, at 56 (New York, 1888).

38. Johnathan Elliott, ed., Debates in the Several State Conventions on the 
Adoption of the Federal Constitution, vol. 2 a t 97 (2d e d , 1888).

39. Merrill Jensen, supra, voL 2 a t 597-98.
40. Debates and Proceedings in the Convention of the Commonwealth of Massa­

chusetts, at 86-87 (Peirce & Hale, eds., Boston, 1850); 2 B. Schwartz, The Bill o f 
Rights 675 (1971).

41. Documents Illustrative o f the Formation of the Union of the American States, 
at 1026 (Washington, D.Cj  GPO, 1927).

42. Id  at 1030.
43. Annals of Congress 434 (1789).
44. St. George Tucker, e d , Blackstone’s  Commentaries, Volume 1 at 143 n. 40, 41 

(Philadelphia, 1803).
45. William Rawie, A View of the Constitution 125-6 (2d ed., Philadelphia, 1803).
46. Joseph Story, Commentaries on the Constitution, vol. 2 at 746 (1833).
47. Act o f May 8,1792; Second Cong, First Session, ch. 33.
48. Bliss v. Commonwealth, 12 Ken. (2 L itt) 90, 92 (1822).
49. State v. Mitchell (3 Black.) 229.
50. State v. R eid  1 A la . 612, 35 Am. Dec. 44 (1640).
51. State v. Buzzard 4 Ark. 18, 27, 36 (1842). The Arkansas Constitutional provi­

sion at issue was narrower than the second am endm ent as it protected keeping and 
bearing arms "for the common defense.” Id  at 34.

52. Nunn v. State, 1 Ga. 243, 251 (1846).
53. Dred Scott v. Sandford 60 U.S. 691, 705.
54. The most comprehensive work in this field o f constitutional law is Steven  

Halbrook, the Jurisprudence o f the Second a -d  Fourteenth Amendments (Institute 
for Humane Studies, Menlo Park, California, 1979), reprinted in 4 George Mason L. 
Rev. 1 (1981).

55. Cong. Globe, 39th Congress, 1st S ees, p t  1, p. 474 (Jan. Z j, 1866).
56. Id  at 478.
57. H.R. Rep. No. 37, 41st Cong, 3d se ss , p. 3 (1871).
58. See generally Halbrook, supra, at 42-62.
59. Slaughterhouse Cases, 83 U.S. 36 (L873).
60. United States v. Cruikshank, 92 U.S. 542 (1876).
61. Preaser v. Illinois, 116 U.S. 252 (1886).
62. M iller v. Texas, 153 U £ . 535 (1894).
63. United States v. Miller, 307 U E . 175 (1939).
64. Id  at 178,179.
65. H R . Report No. 141, 73d C ong, 1st sees, at 2-5  (1933).

13



C A S E  LA W

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  o n ly  t h r e e  t i m e s  c o m -  
m e n t f .d  u p o n  t h e  m e a n i n g  o f  t h e  s e c o n d  a m e n d m e n t  to  o u r  c o n s t i ­
t u t io n .  T h e  f i r s t  c o m m m t ,  in  D red Scott, in d ic a t e d  s t r o n g ly  t h a t  
t h e  r ig h t  t o  k e e p  a n d  b e t -  a r m s  w a s  a n  in d iv id u a l  r ig h t ;  t h e  C o u r t  
n o t e d  t h a t ,  w e r e  i t  to  h o ld  f r e e  b la c k s  to  b e  e n t i t l e d  to  e q u a l i t y  o f  
c i t i z e n s h ip ,  t h e y  w o u ld  b e  e n t i t l e d  to  k e e p  a n d  c a r r y  a r m s  w h e r e v ­
e r  t h e y  w e n t .  T h e  s e c o n d ,  in  M ille r ,  in d ic a t e d  t h a t  a  c o u r t  c a n n o t  
t a k e  j u d i c ia l  n o t i c e  t h a t  a  s h o r t -b a r T e lle d  s h o tg u n  i s  c o v e r e d  b y  t h e  
s e c o n d  a m e n d m e n t — b u t  t h e  C o u r t  d id  n o t  in d ic a t e  t h a t  N a t i o n a l  
G u a r d  s t a t u s  is  in  a n y  w a y  r e q u ir e d  fo r  p r o t e c t io n  b y  t h a t  a m e n d ­
m e n t ,  a n d  in d e e d  d e f in e d  “ m i l i t i a ” to  in c lu d e  a l l  c i t i z e n s  a b le  to  
b e a r  a r m s . T h e  th ir d , a  f o o t n o t e  in  Lew is  v . U nited  States, in d i c a t ­
e d  o n ly  t h a t  “ t h e s e  l e g i s l a t iv e  r e s t r ic t io n s  o n  t h e  u s e  o f  f i r e ­
a r m s ” — a  b a n  o n  p o s s e s s io n  b y  f e lo n s — w e r e  p e r m is s a b le .  B u t  H n c e  
f e lo n s  m a y  c o n s t i t u t io n a l l y  b e  d e p r iv e d  o f  m a n y  o f  t h e  r ig h t s  o f  
c i t i z e n s ,  in c lu d in g  t h a t  o f  v o t in g ,  t h i s  d ic t a  r e v e a l s  l i t t l e .  T h e s e  
t h r e e  c o m m e n t s  c o n s t i t u t e  a l l  s i g n i f i c a n t  e x p la n a t io n s  o f  t h e  s c o p e  
o f  t h e  s e c o n d  a m e n d m e n t  a d v a n c e d  b y  o u r  S u p r e m e  C o u r t . T h e  
c a s e  o f  A d am  v . W illia m s  h a s  b e e n  c i t e d  a s  c o n t r a r y  to  t h e  p r in c i ­
p le  t h a t  t h e  s e c o n d  a m e n d m e n t  i s  a n  in d i v id u a l  r ig h t .  I n  f a c t ,  t h a t  
r e a d in g  o f  t h e  o p in io n  c o m t s  o n ly  in  J u s t i c e  D o u g la s ’s  d i s s e n t  f r o m  
t h e  m a j o r i t y  r u l in g  o f  t h e  C o u r t .

T h e  a p p e n d ix  w h ic h  f o l lo w s  r e p r e s e n t s  a  l i s t i n g  o f  t w e n t y - o n e  
A m e r ic a n  d e c is io n s ,  s p a n n i n g  t h e  p e r io d  fr o m  1 8 2 2  to  1 9 8 1 , w h ic h  
h a v e  a n a ly s e d  r ig h t  to  k e e p  a n d  b e a r  a r m s  p r o v is io n s  in  t h e  l i g h t  
o f  s t a t u t e s  r a n g in g  f r o m  c o m p le t e  b a n s  o n  h a n d g u n  s a l e s  to  b a n s  
o n  c a r r y in g  o f  w e a p o n s  to  r e g u la t io n  o f  c a r r y in g  b y  p e r m i t  s y s ­
t e m s .  T h o s e  d e c is io n s  n o t  o n ly  e x p la in e d  t h e  n a t u r e  o f  s u c h  a  r ig h t ,  
b u t  a ls o  s t r u c k  d o w n  l e g i s l a t i v e  r e s t r ic t io n s  a s  v i o l a t i v e  o f  i t ,  a r e  
d e s ig n a t e d  b y  a s t e r is k s .

20th century cases
1. * State  v . Blocker, 2 9 1  O r . 2 5 5 ,  P . 2 d  (1 9 8 1 ) .
“T h e  s t a t u t e  is  w r i t t e n  a s  a  t o t a l  p r o s c r ip t io n  o f  t h e  m e r e  p o s s e s ­

s io n  o f  c e r t a in  w e a p o n s ,  a n d  t h a t  m e r e  p o s s e s s io n ,  in s o f a r  a s  a  b i l ly  
i s  c o n c e r n e d ,  is  c o n s t i t u t io n a l l y  p r o t e c t e d .”

" In  t h e s e  c ir c u m s t a n c e s ,  w e  c o n c lu d e  t h a t  i t  is  p r o p e r  fo r  u s  to  
c o n s id e r  d e f e n d a n t 's  ‘o v e r b r e a d t h ’ a t t a c k  to  m e a n  t h a t  t h e  s t a t u t e  
s w e p t  s o  b r o a d ly  a s  to  in f r in g e  r ig h t s  t h a t  i t  c o u ld  n o t  r e a c h , w h ic h  
in  t h i s  s e t t i n g  m e a n s  t h e  r ig h t  to  p o s s e s s  a r m s  g u a r a n t e e d  b y  
§ 2 7 .”

2. * State  v . Kessler, 2 8 9  O r. 3 5 9 , 6 1 4  P .2 d  9 4 , a t  9 5 , a t  9 8  (1 9 8 0 ).
“ W e  a r e  n o t  u n m in d f u l  t h a t  t h e r e  is  c u r r e n t  c o n t r o v e r s y  o v e r

t h e  w is d o m  o f  a  r ig h t  to  b e a r  a r m s , a n d  t h a t  t h e  o r ig in a l  m o t iv a ­
t io n s  fo r  s u c h  a  p r o v is io n  m ig h t  n o t  s e e m  c o m p e l l in g  i f  d e b a te d  a s

A ppenpdc
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a  n e w  is s u e .  O u r  ta s k ,  h o w e v e r ,  in  c o n s t r u in g  a  c o n s t i t u t io n a l  
p r o v is io n  i s  to  r e s p e c t  t h e  p r in c ip le s  g iv e n  t h e  s t a t u s  o f  c o n s t i t u ­
t i o n a l  g u a r a n t e e s  a n d  l i m i t a t io n s  b y  t h e  d r a f t e r s ;  i t  is  n o t  t o  a b a n ­
d o n  t h e s e  p r in c ip le s  w h e n  t h i s  f i t s  t h e  n e e d s  o f  t h e  m o m e n t .”

‘T h e r e f o r e ,  t h e  t e r m  ‘a r m s ’ a s  u s e d  b y  t h e  d r a f t e r s  o f  t h e  c o n s t i ­
t u t io n s  p r o b a b ly  w a s  in t e n d e d  to  in c lu d e  t h o s e  w e a p o n s  u s e d  b y  
s e t t l e r s  fo r  b o t h  p e r s o n a l  a n d  m i l i t a r y  d e f e n s e .  T h e  t e r m  'a r m s ’ 
w a s  n o t  l i m i t e d  to  f i r e a r m s ,  b u t  in c lu d e d  s e v e r a l  h a n d c a r r ie d  
w e a p o n s  c o m m o n ly  u s e d  fo r  d e f e n s e .  T h e  t e r m  ‘a r m s ’ w o u ld  n o t  
h a v e  in c lu d e d  c a n n o n  o r  o t h e r  h e a v y  o r d n a n c e  n o t  k e p t  b y  m i l i t i a ­
m e n  o r  p r iv a t e  c i t i z e n s .”

3 . M o tley  v . Kellogg, 4 0 9  N .E .2 d  1 2 0 7 , a t  1 2 1 0  (In d . A p p . 1 9 8 0 )  
( m o t io n  to  t r a n s f e r  d e n ie d  1 -2 7 - 1 9 8 1 ) .

‘‘[N ] o t  m a k in g  a p p l i c a t io n s  a v a i l a b le  a t  t h e  c h i e f s  o f f ic e  e f f e c ­
t i v e l y  d e n ie d  m e m b e r s  o f  t h e  c o m m u n i t y  t h e  o p p o r t u n i t y  to  o b ta in  
a  g u n  p e r m i t  a n d  b e a r  a r m s  f o r  t h e i r  s e l f - d e f e n s e .”

4 . Schubert v .  DeBard, 3 9 8  N .E .2 d  1 3 3 9 , a t  13 4 1  (In d . A p p . 1 9 8 0 )  
(m o t io n  to  t r a n s f e r  d e n ie d  8 - 2 8 - 1 9 8 0 ) .

‘‘W e  t h in k  i t  c l e a r  t h a t  o u r  c o n s t i t u t io n  p r o v id e s  o u r  c i t iz e n r y  
t h e  r ig h t  t o  b e a r  a r m s  fo r  t h e i r  s e l f - d e f e n s e .”

5 . T ay lo r  v .  M cNeal, 5 2 3  S .W .2 d  1 4 8 , a t  1 5 0  (M o . A p p . 1 9 75 ).
“T h e  p i s t o l s  in  q u e s t io n  a r e  n o t  c o n tr a b a n d . * * * U n d e r  A r t . I,

§ 2 3 , M o . C o n s t .  1 9 4 5 , V .A .M .S .,  e v e r y  c i t i z e n  h a s' t h e  r ig h t  to  k e e p  
a n d  b e a r  a r m s  in  d e f e n s e  o f  h i s  h o m e ,  p e r s o n  a n d  p r o p e r ty , w i t h  
t h e  l i m i t a t i o n  t h a t  t h i s  s e c t io n  s h a l l  n o t  j u s t i f y  t h e  w e a r in g  o f  
c o n c e a le d  a r m s .”

6 . * C ity  o f  Lakewood  v . P illo w ,  1 8 0  C o lo . 2 0 , 5 0 1  P .2 d  7 4 4 , a t  7 4 5  
( e n  b a n c  1 9 7 2 ).

“ A s  a n  e x a m p le ,  w e  n o t e  t h a t  t h i s  o r d in a n c e  w o u ld  p r o h ib i t  
g u n s m it h s ,  p a w n b r o k e r s  a n d  s p o r t in g  g o o d s  s t o r e s  fr o m  c a r r y in g  
o n  a  s u b s t a n t i a l  p a r t  o f  t h e i r  b u s i n e s s  A ls o ,  t h e  o r d in a n c e  a p p e a r s  
to  p r o h ib i t  in d iv id u a l s  fr o m  t r a n s p o r t in g  g u n s  to  a n d  fr o m  s u c h  
p la c e s  o f  b u s in e s s .  F u r t h e r m o r e ,  i t  m a k e s  i t  u n la w f u l  fo r  a  p e r s o n  
to  p o s s e s s  a  f i r e a r m  in  a  v e h ic l e  o r  in  a  p la c e  o f  b u s in e s s  fo r  t h e  
p u r p o s e  o f  s e l f - d e f e n s e .  S e v e r a l  o f  t h e s e  a c t i v i t i e s  a r e  c o n s t i t u t io n ­
a l l y  p r o te c t e d .  C o lo . C o n s t ,  a r t .  II , § 1 3 .”

7 . * C ity  o f  Las Vegas v . Moberg, 8 2  N .M . 6 2 6 , 4 8 5  P .2 d  7 3 7 , a t  7 3 8  
(N .M . A p p . 1 9 7 1 ).

“ I t  i s  o u r  o p in io n  t h a t  a n  o r d in a n c e  m a y  n o t  d e n y  t h e  p e o p le  t h e  
c o n s t i t u t io n a l l y  g u a r a n t e e d  r ig h t  to  b e a r  a r m s , a n d  to  t h a t  e x t e n t  
t h e  o r d in a n c e  u n d e r  c o n s id e r a t io n  i s  v o id .”

8 . State  v .  Nickerson, 1 2 6  M t. 1 5 7 , 2 4 7  P .2 d  1 8 8 , a t  1 9 2  (1 9 5 2 ).
“ T h e  la w  o f  t h i s  j u r i s d ic t io n  a c c o r d s  to  t h e  d e f e n d a n t  t h e  r ig h t  to

k e e p  a n d  b e a r  a r m s  a n d  to  u s e  s a m e  in  d e f e n s e  o f  h i s  o w n  h o m e ,  
h is  p e r s o n  a n d  p r o p e r t y .”

9 . People v .  Liss, 4 0 6  E l .  4 1 9 , 9 4  N .E . 2 d  3 2 0 , a t  3 2 3  (1 9 5 0 ).
“ T h e  s e c o n d  a m e n d m e n t  to  t h e  c o n s t i t u t io n  o f  t h e  U n i t e d  S t a t e s

p r o v id e s  t h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  
in f r in g e d .  T h is ,  o f  c o u r s e ,  d o e s  ? o t p r e v e n t  t h e  e n a c t m e n t  o f  a  la w  
a g a in s t  c a r r y in g  c o n c e a le d  w e a p o n s ,  b u t  i t  d o e s  in d ic a t e  i t  s h o u ld  
b e  k e p t  in  m in d , in  t h e  c o n s t r u c t io n  o f  a  s t a t u t e  o f  s u c h  c h a r a c te r ,  
t h a t  i t  i s  a im e d  a t  p e r s o n s  o f  c r im in a l  in s t in c t s ,  a n d  fo r  t h e  p r e v e n ­
t io n  o f  c r im e ,  a n d  n o t  a g a in s t  u s e  in  t h e  p r o t e c t io n  o f  p e r s o n  or  
p r o p e r t y .”



10. *.People v. N akam ura ,  9 9  C o lo . 2 6 2 , a t  2 6 4 , 6 2  P .2 d  2 4 6  (e n  
b a n c  1 9 36 ).

“I t  is  e q u a l ly  c le a r  t h a t  t h e  a c t  w h o l ly  d is a r m s  a l i e n s  fo r  a l l  
p u r p o s e s .  T h e  s t a t e  . . . c a n n o t  d is a r m  a n y  c la s s  o f  p e r s o n s  o r  
d e p r iv e  t h e m  o f  t h e  r ig h t  g u a r a n t e e d  u n d e r  s e c t io n  13 , a r t i c l e  I I  o f  
t h e  C o n s t i t u t io n ,  to  b e a r  a r m s  in  d e f e n s e  o f  h o m e , p e r s o n  a n d  
p r o p e r ty . T h e  g u a r a n t y  t h u s  e x t e n d e d  i s  m e a n i n g le s s  i f  a n y  p e r s o n  
is  d e n ie d  t h e  r ig h t  to  p o s s e s  a r m s  fo r  s u c h  p r o t e c t io n .”

11 . *Glasscock v .  C ity  o f  Chattanooga, 1 5 7  T e n n . 5 1 8 , a t  5 2 0 , 11
S .W . 2 d  6 7 8  (1 9 2 8 ).

“T h e r e  is  n o  q u a l i f i c a t io n s  o f  t h e  p r o h ib i t io n  a g a in s t  t h e  c a r r y ­
in g  o f  a  p is t o l  in  t h e  c i t y  o r d in a n c e  b e fo r e  u s  b u t  i t  i s  m a d e  
u n la w f u l  ‘to  c a r r y ,  o n  o r  a b o u t  t h e  p e r s o n  a n y  p is to l , '  t h a t  is .  a n y  
s o r t  o f  p is t o l  i n  a n y  s o r t  o f  m a n n e r .  [W ]e  m u s t  a c c o r d in g ly  h o ld  
t h e  p r o v is io n  o f  t h i s  o r d in a n c e  a s  to  t h e  c a r r y in g  o f  a  p is t o l  
in v a l id ."

12. *People v .  Z erillo , 2 1 9  M ic h . 6 3 5 , 1 8 9  N .W . 9 2 7 , a t  9 2 8  (1 9 2 2 ) .
“T h e  p r o v is io n  in  t h e  C o n s t i t u t io n  g r a n t i n g  t h e  r ig h t  to  a l l  p e r ­

s o n s  to  b e a r  a r m s  is  a  l i m i t a t i o n  u p o n  t h e  p o w e r  o f  t h e  L e g i s la t u r e  
to  e n a c t  a n y  la w  to  t h e  c o n t r a r y .  T h e  e x e r c i s e  o f  a  r ig h t  g u a r a n ­
te e d  b y  t h e  C o n s t i t u t io n  c a n n o t  b e  m a d e  s u b j e c t  to  t h e  w i l l  o f  t h e  
s h e r i f f .”

13. *State  v .  Kerner, 18 1  N .C . 5 7 4 , 1 0 7  S .E . 2 2 2 , a t  2 2 4  (1 9 2 1 ).
“W e  a r e  o f  t h e  o p in io n ,  h o w e v e r ,  t h a t  ‘p is to l '  e x  v i  t e r m in i  is

p r o p e r ly  in c lu d e d  w i t h i n  t h e  w o r d  ‘a r m s ,’ a n d  t h a t  t h e  r ig h t  to  
b e a r  s u c h  a r m s  c a n n o t  b e  in f r in g e d .  T h e  h is t o r ic a l  u s e  o f  p i s t o l s  a s  
‘a r m s ' o f  o f f e n s e  a n d  d e f e n s e  i s  b e y o n d  c o n t r o v e r s y .”

“T h e  m a in t e n a n c e  o f  t h e  r ig h t  to  b e a r  a r m s  is  a  m o s t  e s s e n t ia l  
o n e  to  e v e r y  f r e e  p e o p le  a n d  s h o u ld  n o t  b e  w h i t t l e d  d o w n  b y  
t e c h n ic a l  c o n s t r u c t i o n s . '

14 . *State  v .  Rosenthal, 7 5  V T . 2 9 5 , 5 5  A . 6 1 0 , a t  6 1 1  (1 9 0 3 ).
“T h e  p e o p le  o f  t h e  s t a t e  h a v e  a  r ig h t  t o  b e a r  a r m s  fo r  t h e

d e f e n s e  o f  t h e m s e lv e s  a n d  t h e  s t a t e .  T h e  r e s u l t  is  t h a t  O r d i­
n a n c e  N o . 10 , s o  fa r  a s  i t  r e la t e s  to  t h e  c a r r y in g  o f  a  p is t o l ,  is  
in c o n s i s t e n t  w i t h  a n d  r e p u g n a n t  to  t h e  C o n s t i t u t io n  a n d  t h e  la w s  
o f  t h e  s t a t e ,  a n d  i t  is  t h e r e f o r e  to  t h a t  e x t e n t ,  v o id .”

15. ‘ I n  r e  Brickey, 8  I d a . 5 9 7 , a t  5 9 8 - 9 9 ,  7 0  p . 6 0 9  (1 9 0 2 ).
“T h e  s e c o n d  a m e n d m e n t  to  t h e  f e d e r a l  c o n s t i t u t io n  i s  in  t h e  

fo l lo w in g  la n g u a g e :  ‘A  w e l l - r e g u la t e d  m i l i t i a ,  b e in g  n e c e s s a r y  to  
t h e  s e c u r i t y  o f  a  f r e e  s t a t e ,  t h e  r ig h t  o f  t h e  p e o p le  to  k e e p  a n d  b e a r  
a r m s , s h a l l  n o t  b e  in f r in g e d .’ T h e  la n g u a g e  o f  s e c t io n  1 1 , a r t i c l e  I 
o f  t h e  c o n s t i t u t io n  o f  I d a h o , i s  a s  fo l lo w s :  ‘T h e  p e o p le  h a v e  t h e  
r ig h t  to  b e a r  a r m s  fo r  t h e i r  s e c u r i t y  a n d  d e f e n s e ,  b u t  t h e  l e g i s l a ­
tu r e  s h a l l  r e g u la t e  t h e  e x e r c i s e  o f  t h i s  r ig h t  b y  la w .’ U n d e r  t h e s e  
c o n s t i t u t io n a l  p r o v is io n s ,  t h e  l e g i s l a t u r e  h a s  n o  p o w e r  to  p r o h ib i t  a  
c i t iz e n  fr o m  b e a r in g  a r m s  in  a n y  p o r t io n  o f  t h e  s t a t e  o f  I d a h o ,  
w h e t h e r  w i t h i n  o r  w i t h o u t  t h e  c o r p o r a t e  l im i t s  o f  c i t ie s ,  t o w n s ,  a n d  
v i l l a g e s .”

19th century cases
16 . * Wilson  v .  State, 3 3  A r k . 5 5 7 , a t  5 6 0 , 3 4  A m . R e p . 52 , a t  54  

(1878 ).
“I f  c o w a r d ly  a n d  d is h o n o r a b le  m e n  s o m e t im e s  s h o o t  u n a r m e d  

m e n  w i t h  a r m y  p is t o ls  o r  g u n s ,  t h e  e v i l  m u s t  b e  p r e v e n t e d  b y  t h e
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p e n i t e n t ia r y  a n d  g a l lo w s ,  a n d  n o t  b y  a  g e n e r a l  d e p r iv a t io n  o f  c o n ­
s t i t u t i o n a l  p r iv i l e g e .”

17 . *Jennings  v .  State, 5  T e x .  C r im . A p p . 2 9 8 , a t  3 0 0 - 0 1  (1 8 7 8 ).
,rW e b e l i e v e  t h a t  p o r t io n  o f  t h e  a c t  w h ic h  p r o v id e s  t h a t ,  in  c a s e

o f  c o n v ic t io n ,  t h e  d e f e n d a n t  s h a l l  f o r f e i t  to  t h e  c o u n t y  t h e  w e a p o n  
o r  w e a p o n s  s o  fo u n d  o n  o r  a b o u t  h is  p e r s o n  i s  n o t  w i t h in  t h e  s c o p e  
o f  l e g i s l a t i v e  a u t h o r i t y .  •  * • O n e  o f  h i s  m o s t  s a c r e d  r ig h t s  is  t h a t  
o f  h a v in g  a r m s  fo r  h i s  o w n  d e fe n c e  a n d  t h a t  o f  t h e  S t a t e .  T h is  
r ig h t  i s  o n e  o f  t h e  s u r e s t  s a f e g u a r d s  o f  l ib e r t y  a n d  s e l f - p r e s e r v a ­
t i o n .”

18 . *A ndrew s  v .  State, 5 0  T e n n . 1 6 5 , 8  A m . R e p . 8 , a t  17  (1 8 7 1 ).
“T h e  p a s s a g e  f r o m  S t o r y  s h o w s  c le a r ly  t h a t  t h i s  r ig h t ' w a s  i n ­

t e n d e d ,  a s  w e  h a v e  m a i n t a in e d  in  t h i s  o p in io n ,  a n d  w a s  g u a r a n t e e d  
to  a n d  t o  b e  e x e r c i s e d  a n d  e n jo y e d  b y  t h e  c i t iz e n  a s  s u c h , a n d  n o t  
b y  h im  a s  a  s o ld ie r ,  o r  in  d e f e n s e  s o l e ly  o f  h i s  p o l i t i c a l  r ig h t s .”

19 . •N u n n  v .  State, 1 G a . (1 K eL ) 2 4 3 , a t  2 5 1  (1 8 4 6 ).
“ ‘T h e  r ig h t  o f  t h e  p e o p le  to  b e a r  a r m s  s h a l l  n o t  b e  in f r in g e d .’ 

T h e  r ig h t  o f  t h e  w h o le  p e o p le ,  o ld  a n d  y o u n g , m e n ,  w o m e n  a n d  
b o y s , a n d  n o t  m i l i t i a  o n ly ,  t o  k e e p  a n d  b e a r  a r m s  o f  e v e r y  d e s c r ip ­
t io n ,  a n d  n o t  s u c h  m e r e l y  a s  a r e  u s e d  b y  t h e  m i l i t ia ,  s h a l l  n o t  b e  
in f r in g e d ,  c u r t a i l e d ,  o r  b r o k e n  in  u p o n , i n  t h e  s m a l l e s t  d e g r e e ;  a n d  
a l l  t h i s  f o r  t h e  im p o r t a n t  e n d  to  b e  a t t a in e d :  t h e  r e a r in g  u p  a n d  
q u a l i f y in g  a  w e l l - r e g u la t e d  m i l i t ia ,  s o  v i t a l l y  n e c e s s a r y  to  t h e  s e c u ­
r i t y  o f  a  f r e e  S t a t e .”

2 0 . Simpson  v .  State, 13  T e n n .  3 5 6 , a t  3 5 9 - 6 0  (1 8 3 3 ).
“B u t  s u p p o s e  i t  t o  b e  a s s u m e d  o n  a n y  g r o u n d , t h a t  o u r  a n c e s t o r s  

a d o p te d  a n d  b r o u g h t  o v e r  w i t h  t h e m  t h i s  E n g l i s h  s t a t u t e ,  [ t h e  
s t a t u t e  o f  N o r t h a m p t o n ,]  o r  p o r t io n  o f  t h e  c o m m o n  la w , o u r  c o n s t i ­
t u t io n  h a s  c o m p l e t e l y  a b r o g a te d  it; i t  s a y s ,  ‘t h a t  t h e  f r e e m e n  o f  t h i s  
S t a t e  h a v e  a  r ig h t  to  k e e p  a n d  b e a r  a r m s  fo r  t h e i r  c o m m o n  d e ­
f e n c e . ’ A r t i c l e  n ,  s e c .  2 6 . * * * B y  t h i s  c la u s e  o f  t h e  c o n s t i t u t io n ,  
a n  e x p r e s s  p o w e r  i s  g iv e n  a n d  s e c u r e d  to  a l l  t h e  f r e e  c i t iz e n s  o f  t h e  
S t a t e  to  k e e p  a n d  b e a r  a r m s  fo r  t h e i r  d e fe n c e ,  w i t h o u t  a n y  q u a l i f i ­
c a t io n  w h a t e v e r  a s  t o  t h e i r  k in d  o r  n a tu r e ;  a n d  i t  i s  c o n c e iv e d ,  t h a t  
i t  w o u ld  b e  g o in g  m u c h  to o  fa r , to  im p a ir  b y  c o n s t r u c t io n  o r  
a b r id g e m e n t  a  c o n s t i t u t io n a l  p r iv i le g e ,  w h ic h  is  s o  d e c la r e d ;  n e i ­
t h e r ,  a f t e r  s o  s o lu m n  a n  in s t r u m e n t  h a t h  s a id  t h e  p e o p le  m a y  
c a r r y  a r m s ,  c a n  w e  b e  p e r m it t e d  to  im p u t e  to  t h e  a c t s  t h u s  l i ­
c e n s e d , s u c h  a  n e c e s s a r i ly  c o n s e q u e n t  o p e r a t io n  a s  t e r r o r  to  t h e  
p e o p le  to  b e  in c u r r e d  th e r e b y ;  w e  m u s t  a t t r ib u t e  to  t h e  f r a m e r s  o f  
i t ,  t h e  a b s e n c e  o f  s u c l i  a  v i e w .”

21 . B liss  v .  Commonwealth, 12  K y . (2  L it t .)  9 0 , a t  9 2 , a n d  9 3 , 13  
A m . D e c . 2 5 1  (1 8 2 2 ) .

" F o r , in  p r in c ip le ,  t h e r e  is  n o  d if f e r e n c e  b e t w e e n  a  la w  p r o h ib i t ­
in g  t h e  w e a r in g  c o n c e a le d  a r m s , a n d  a  la w  fo r b id d in g  t h e  w e a r in g  
s u c h  a s  a r e  e x p o s e d ;  a n d  i f  t h e  fo r m e r  b e  u n c o n s t i t u t io n a l ,  t h e  
l a t t e r  m u s t  b e  s o  l ik e w is e ."

“ B u t  i t  s h o u ld  n o t  b e  f o r g o t t e n ,  t h a t  i t  i s  n o t  o n ly  a  p a r t  o f  t h e  
r ig h t  t h a t  i s  s e c u r e d  b y  t h e  c o n s t i t u t io n ;  i t  i s  t h e  r ig h t  e n t i r e  a n d  
c o m p le t e ,  a s  i t  e x i s t e d  a t  t h e  a d o p t io n  o f  t h e  c o n s t i t u t io n ;  a n d  i f  
a n y  p o r t io n  o f  t h a t  r ig h t  b e  im p a ir e d ,  im m a t e r ia l  h o w  s m a l l  t h e  
p a r t  m a y  b e , a n d  im m a t e r i a l  t h e  o r d e r  o f  t im e  a t  w h ic h  i t  b e  d o n e ,  
i t  i s  e q u a l l y  fo r b id d e n  b y  t h e  c o n s t i t u t io n .”
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T h e  f o l lo w in g  r e p r e s e n t s  a  l i s t  o f  t w e lv e  s c h o l a r ly  a r t i c le s  w h ic h  
h a v e  d e a l t  w i t h  t h e  s u b j e c t  o f  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  a s  
r e f l e c t e d  in  t h e  s e c o n d  a m e n d m e n t  to  t h e  C o n s t i t u t io n  o f  t h e  
U n i t e d  S t a t e s .  T h e  s c h o la r s  w h o  h a v e  u n d e r t a k e n  t h i s  r e s e a r c h  
r a n g e  fr o m  p r o fe s s o r s  o f  la w , h i s t o r y  a n d  p h i lo s o p h y  to  a  U n i t e d  
S t a t e s  S e n a t o r .  A l l  h a v e  c o n c lu d e d  t h a t  t h e  s e c o n d  a m e n d m e n t  is  
a n  in d iv id u a l  r ig h t  p r o t e c t in g  A m e r ic a n  c i t i z e n s  in  t h e i r  p e a c e f u l  
u s e  o f  f ir e a r m s .
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E n f o r c e m e n t  o f F e d e r a l  F i r e a r m s L a w s  F r o m  t h e  
P erspective of t h e  S e c o n d  A m e n d m e n t

F e d e r a l  in v o l v e m e n t  i n  f i r e a r m s  p o s s e s s io n  a n d  t r a n s f e r  w a s  n o t  
s i g n i f i c a n t  p r io r  to  1 9 3 4 , w h e n  t h e  N a t io n a l  F ir e a r m s  A c t  w a s  
a d o p te d . T h e  N a t io n a l  F ir e a r m s  A c t  a s  a d o p te d  c o v e r e d  o n ly  f u l ly  
a u t o m a t ic  w e a p o n s  ( m a c h in e  g u n s  a n d  s u b m a c h in e  g u n s )  a n d  r i f l e s  
a n d  s h o t g u n s  w h o s e  b a r r e l  l e n g t h  o r  o v e r a l l  l e n g t h  f e l l  b e lo w  
c e r t a in  l im i t s .  S in c e  t h e  A c t  w a s  a d o p te d  u n d e r  t h e  r e v e n u e  p o w e r ,  
s a l e  o f  t h e s e  f i r e a r m s  w a s  n o t  m a d e  s u b j e c t  to  a  b a n  o r  p e r m it  
s y s t e m . I n s t e a d ,  e a c h  t r a n s f e r  w a s  m a d e  s u b j e c t  to  a  $ 2 0 0  e x c i s e  
t a x ,  w h ic h  m u s t  b e  p a id  p r io r  to  t r a n s fe r ;  t h e  id e n t i f i c a t io n  o f  t h e  
p a r t ie s  to  t h e  t r a n s f e r  in d i r e c t l y  a c c o m p l is h e d  a  r e g i s t r a t io n  p u r ­
p o se .

T h e  1 9 3 4  A c t  w a s  f o l lo w e d  b y  t h e  F e d e r a l  F ir e a r m s  A c t  o f  1 9 3 8 ,  
w h ic h  p la c e d  s o m e  l i m i t a t i o n s  u p o n  s a l e  o f  o r d in a r y  f ir e a r m s .  P e r ­
s o n s  e n g a g e d  i n  t h e  b u s i n e s s  o f  s e l l i n g  t h o s e  f i r e a r m s  in  i n t e r s t a t e  
c o m m e r c e  w e r e  r e q u ir e d  to  o b t a in  a  F e d e r a l  F ir e a r m s  L ic e n s e ,  a t  
a n  a n n u a l  c o s t  o f  $ 1 , a n d  to  m a in t a in  r e c o r d s  o f  t h e  n a m e  a n d  
a d d r e s s  o f  p e r s o n s  to  w h o m  t h e y  s o ld  f ir e a r m s . S a le s  to  p e r s o n s  
c o n v ic t e d  o f  v i o l e n t  f e lo n ie s  w e r e  p r o h ib ite d , a s  w e r e  i n t e r s t a t e  
s h ip m e n t s  to  p e r s o n s  w h o  la c k e d  t h e  p e r m i t  r e q u ir e d  b y  t h e  la w  o f  
t h e i r  s t a t e .

T h ir t y  y e a r s  a f t e r  a d o p t io n  o f  t h e  F e d e r a l  F ir e a r m s  A c t , t h e  G u n  
C o n tr o l A c t  o f  1 9 6 8  w o r k e d  a  m a jo r  r e v is io n  o f  f e d e r a l  la w .  T h e  
G u n  C o n tr o l  A c t  w a s  a c t u a l ly  a  c o m p o s it e  o f  tw o  s t a t u t e s .  T h e  f i r s t  
o f  t h e s e ,  a d o p te d  a s  p o r t io n s  o f  t h e  Om n ib u s  C r im e  a n d  S a f e  
S t r e e t s  A c t ,  im p o s e d  l i m i t a t i o n s  u p o n  im p o r te d  f i r e a r m s ,  e x p a n d e d  
t h e  r e q u ir e m e n t  o f  d e a le r  l i c e n s i n g  t o  c o v e r  a n y o n e  " e n g a g e d  in  
t h e  b u s in e s s  o f  d e a l in g ”  in  f ir e a r m s ,  w h e t h e r  in  in t e r s t a t e  o r  lo c a l  
c o m m e r c e ,  a n d  e x p a n d e d  t h e  r e c o r d k e e p in g  o b l ig a t io n s  fo r  d e a le r s .  
I t  a ls o  im p o s e d  a  v a r i e t y  o f  d ir e c t  l im i t a t io n s  u p o n  s a l e s  o f  h a n d ­
g u n s .  N o  t r a n s f e r s  w e r e  t o  b e  p e r m it t e d  b e t w e e n  r e s id e n t s  o f  d if f e r ­
e n t  s t a t e s  ( u n le s s  t h e  r e c ip i e n t  w a s  a  f e d e r a l ly  l i c e n s e d  d e a le r ) ,  
e v e n  w h e r e  t h e  t r a n s f e r  w a s  b y  g i f t  r a t h e r  t h a n  s a l e  a n d  e v e n  
w n e r e  t h e  r e c i p i e n t  w a s  s u b j e c t  to  n o  s t a t e  la w  w h ic h  c o u ld  h a v e  
b e e n  e v a d e d . T h e  c a t e g o r y  o f  p e r s o n s  to  w h o m  d e a le r s  c o u ld  n o t  
s e l l  w a s  e x p a n d e d  to  c o v e r  p e r s o n s  c o n v ic t e d  o f  a n y  f e l t  j y  (o t h e r  
t h a n  c e r t a in  b u s in e s s - r e la t e d  f e lo n ie s  s u c h  a s  a n t i t r u s t  v io la t io n s ) ,  
p e r s o n s  s u b j e c t  to  a  m e n t a l  c o m m it m e n t  o r d e r  o r  f in d in g  o f  m e n t a l  
in c o m p e t e n c e ,  p e r s o n s  w h o  w e r e  u s e r s  o f  m a r i j u a n a  a n d  o t h e r  
d r u g s , a n d  a  n u m b e r  o f  o t h e r  c a t e g o r ie s .  A n o t h e r  t i t l e  o f  t h e  A c t  
d e f in e d  p e r s o n s  w h o  w e r e  b a n n e d  fr o m  p o s s e s s in g  f ir e a r m s .  P a r a ­
d o x ic a l ly ,  t h e s e  c la s s e s  w e r e  n o t  id e n t ic a l  w it h  t h e  l i s t  o f  c la s s e s  
p r o h ib i te d  fr o m  p u r c h a s in g  o r  r e c e iv in g  f ir e a r m s .

T h e  O m n ib u s  C r im e  a n d  S a f e  S t r e e t s  A c t  w a s  p a s s e d  o n  J u n e  5, 
1968. a n d  s e t  to  t a k e  e f f e c t  in  D e c e m b e r  o f  t h a t  y e a r .  B a r e ly  tw o  
w e e k s  a f t e r  i t s  p a s s a g e ,  S e n a t o r  R o b e r t  F . K e n n e d y  w a s  a s s a s s i n a t ­
e d  w h i le  c a m p a ig n in g  fo r  t h e  p r e s id e n c y .  L e s s  t h a n  a  w e e k  a f t e r
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h is  d e a t h ,  t h e  s e c o n d  b i l l  w h ic h  w o u ld  fo r m  p a r t  o f  t h e  G u n  C o n ­
tr o l  A c t  o f  1 9 6 8  w a s  in t r o d u c e d  in  t h e  H o u s e .  I t  w a s  r e p o r t e d  o u t  o f  
J u d ic ia r y  t e n  d a y s  la t e r ,  o u t  o f  R u le s  C o m m it t e e  t w o  w e e k s  a f t e r  
t h a t ,  a n d  w a s  o n  t h e  f lo o r  b a r e ly  a  m o n t h  a f t e r  i t s  in t r o d u c t io n .  
T h e  s e c o n d  b i l l  w o r k e d  a  v a r ie t y  o f  c h a n g e s  u p o n  t h e  o r ig in a l  G u n  
C o n tr o l A c t .  M o s t  s i g n i f i c a n t l y ,  i t  e x t e n d e d  to  r i f l e s  a n d  s h o t g u n s  
t h e  c o n t r o l s  w h ic h  h a d  b e e n  im p o s e d  s o l e ly  o n  h a n d g u n s ,  e x t e n d e d  
t h e  c la s s  o f  p e r s o n s  p r o h ib i t e d  fr o m  p o s s e s s in g  f i r e a r m s  to  in c lu d e  
th o s e  w h o  w e r e  u s e r s  o f  m a r i j u a n a  a n d  c e r t a i n  o t h e r  d r u g s ,  e x ­
p a n d e d  j u d i c ia l  r e v ie w  o f  d e a le r  l i c e n s e  r e v o c a t io n s  b y  m a n d a t in g  a  
d e  n o v o  h e a r in g  o n c e  a n  a p p e a l  w a s  t a k e n ,  a n d  p e r m i t t e d  in t e r ­
s t a t e  s a l e s  o f  r i f le s  a n d  s h o t g u n s  o n ly  w h e r e  t h e  p a r t i e s  r e s id e d  in  
c o n t ig u o u s  s t a t e s ,  b o th  o f  w h ic h  h a d  e n a c t e d  l e g i s l a t io n  p e r m i t t i n g  
s u c h  s a l e s .  S im i l a r  l e g i s l a t io n  w a s  p a s s e d  b y  t h e  S e n a t e  a n d  a  
c o n f e r e n c e  o f  t h e  H o u s e s  p r o d u c e d  a  b i l l  w h ic h  w a s  e s s e n t i a l l y  a  
m o d if ic a t io n  o f  t h e  H o u s e  s t a t u t e .  T h is  b e c a m e  la w  b e fo r e  t h e  
O m n ib u s  C r im e  C o n tr o l  a n d  S a f e  S t r e e t s  A c t ,  a n d  w a s  t h e r e f o r e  
s e t  fo r  t h e  s a m e  e f f e c t iv e  d a te .

E n f o r c e m e n t  o f  t h e  1 9 6 8  A c t  w a s  d e le g a t e d  to  t h e  D e p a r t m e n t  o f  
t h e  T r e a s u r y ,  w h ic h  h a d  b e e n  r e s p o n s ib le  fo r  e n f o r c in g  t h e  e a r l i e r  
g u n  le g i s l a t io n .  T h is  r e s p o n s ib i l i t y  w a s  in  t u r n  g iv e n  to  t h e  A lc o h o l  
a n d  T o b a c c o  T a x  D iv i s io n  o f  t h e  I n t e r n a l  R e v e n u e  S e r v ic e .  T h is  
d iv i s io n  h a d  t r a d i t io n a l ly  d e v o te d  i t s e l f  to  t h e  p u r s u i t  o f  i l l e g a l  
p r o d u c e r s  o f  a lc o h o l;  a t  t h e  t im e  o f  e n a c t m e n t  o f  t h e  G u n  C o n tr o l  
A c t , o n ly  8 .3  p e r c e n t  o f  i t s  a r r e s t s  w e r e  fo r  f i r e a r m s  v io la t io n s .  
F o l lo w in g  e n a c t m e n t  o f  t h e  G u n  C o n tr o l  A c t  t h e  A lc o h o l  a n d  T o ­
b a c c o  T a x  D iv is io n  w a s  r e t i t l e d  t h e  A lc o h o l ,  T o b a c c o  a n d  F ir e a r m s  
D iv is io n  o f  t h e  IR S . B y  J u ly ,  1 9 7 2  i t  h a d  n e a r l y  d o u b le d  in- s i z e  a n d  
b e c a m e  a  c o m p le t e  T r e a s u r y  b u r e a u  u n d e r  t h e  n a m e  o f  B u r e a u  o f  
A lc o h o l ,  T o b a c c o  a n d  F ir e a r m s .

T h e  m id -1 9 7 ( l's  s a w  r a p id  in c r e a s e s  in  s u g a r  p r ic e s ,  a n d  t h e s e  in  
t u r n  d r o v e  t h e  b u lk  o f  t h e  “ m o o n s h in e r s ” o u t  o f  b u s i n e s s .  O v e r  
1 5 ,0 0 0  i l l e g a l  d i s t i l l e r i e s  h a d  b e e n  r a id e d  in  1956 ; b u t  b y  1 9 7 6  t h i s  
h a d  f a l l e n  to  a  m e r e  6 0 9 . T h e  B A T F  t h u s  b e g a n  to  d e v o t e  t h e  b u lk  
o f  i t s  e f f o r t s  to  t h e  a r e a  o f  f i r e a r m s  la w  e n f o r c e m e n t .

C o m p la in t s  r e g a r d in g  t h e  t e c h n iq u e s  u s e d  b y  t h e  B u r e a u  in  a n  
e f f o r t  to  g e n e r a t e  f i r e a r m  c a s e s  le d  to  h e a r in g s  b e fo r e  t h e  S u b c o m ­
m i t t e e  o n  T r e a s - „ y ,  P o s t  O f f ic e , a n d  G e n e r a l  A p p r o p r ia t io n s  o f  t h e  
S e n a t e  A p p r o p r ia t io n s  C o m m it t e e  in  J u l y  1 9 7 9  a n d  A p r i l  1 9 8 0 , a n d  
b e fo r e  t h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u t io n  o f  t h e  S e n a t e  J u d ic i ­
a r y  C o m m it t e e  in  O c t o b e r  1 9 8 0 . A t  t h e s e  h e a r in g s  e v id e n c e  w a s  
r e c e iv e d  f r o m  v a r io u s  c i t iz e n s  w h o  h a d  b e e n  c h a r g e d  b y  B A T F ,  
fr o m  e x p e r t s  w h o  h a d  s t u d ie d  t h e  B A T F , a n d  fr o m  o f f i c ia l s  o f  t h e  
B u r e a u  i t s e l f .

B a s e d  u p o n  t h e s e  h e a r in g s  i t  i s  a p p a r e n t  t h a t  e n f o r c e m e n t  t a c ­
t ic s  m a d e  p o s s ib le  b y  c u r r e n t  federal* f i r e a r m s  la w s  a r e  c o n s t i t u ­
t io n a l ly ,  l e g a l ly ,  a n d  p r a c t ic a l ly  r e p r e h e n s ib le .  A l t h o u g h  C o n g r e s s  
a d o p te d  t h e  G u n  C o n tr o l A c t  w i t h  t h e  p r im a r y  o b je c t  o f  l i m i t in g  
a c c e s s  o f  f e lo n s  a n d  h ig h - r is k  g r o u p s  to  f i r e a r m s , t h e  c v e r b r e a d t h  
o f  t h e  la w  h a s  le d  to  n e g le c t  o f  p r e c is e ly  t h i s  a r e a  o f  e n f o r c e m e n t .  
F o r  e x a m p le  t h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u t io n  r e c e iv e d  c o r r e ­
s p o n d e n c e  fr o m  tw o  m e m b e r s  o f  th e  I l l in o is  J u d ic ia r y ,  d a t e d  in  
1 9 8 0 , in d ic a t in g  t h a t  t h e y  h a d  b e e n  t o t a l ly  u n a b le  to  p e r s u a d e  
B A T F  to  a c c e p t  c a s e s  a g a in s t  f e lo n s  w h o  w e r e  in  p o s s e s s io n  o f
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f i r e a r m s  in c l u d in g  s a w e d - o f f  s h o t g u n s .  T h e  B u r e a u ’s  o w n  f ig u r e s  
d e m o n s t r a t e  t h a t  in  r e c e n t  y e a r s  t h e  p e r c e n t a g e  o f  i t s  a r r e s t s  
d e v o te d  t o  f e lo n s  in  p o s s e s s io n  a n d  p e r s o n s  k n o w in g ly  s e l l i n g  t o  
t h e m  h a v e  d r o p p e d  f r o m  14  p e r c e n t  d o w n  to  1 0  p e r c e n t  o f  t h e i r  
f i r e a r m s  c a s e s .  T o  b e  s u r e ,  g e n u in e  c r im in a l s  a r e  s o m e t im e s  p r o s ­
e c u t e d  u n d e r  o t h e r  s e c t io n s  o f  t h e  la w .  Y e t ,  s u b s e q u e n t  to  t h e s e  
h e a r in g s ,  B A T F  s t a t e d  t h a t  5 5  p e r c e n t  o f  i t s  g u n  la w  p r o s e c u t io n s  
o v e r a l l  in v o l v e  p e r s o n s  w i t h  n o  r e c o r d  o f  a  f e l o n y  c o n v ic t io n ,  a n d  a  
t h ir d  i n v o l v e  c i t i z e n s  w i t h  n o  p r io r  p o l i c e  c o n t a c t  a t  a l l .

T h e  S u b c o m m it t e e  r e c e iv e d  e v id e n c e  t h a t  B A T F  h a s  p r i m a r ily  
d e v o t e d  i t s  f i r e a r m s  e n f o r c e m e n t  e f f o r t s  to  t h e  a p p r e h e n s io n ,  u p o n  
t e c h n i c a l  m a lu m  p r o h ib i t u m  c h a r g e s ,  o f  in d iv id u a l s  w h o  la c k  a l l  
c r im in a l  i n t e n t  a n d  k n o w le d g e .  A g e n t s  a n x io u s  to  g e n e r a t e  a n  
i m p r e s s iv e  a r r e s t  a n d  g u n  c o n f i s c a t io n  q u o t a  h a v e  r e p e a t e d l y  e n ­
t i c e d  g u n  c o l l e c t o r s  in t o  m a k in g  a  s m a l l  n u m b e r  o f  s a l e s — o f t e n  a s  
f e w  a s  fo u r — fr o m  t h e i r  p e r s o n a l  c o l l e c t io n s .  A lt h o u g h  e a c h  o f  t h e  
s a l e s  w a s  c o m p le t e ly  l e g a l  u n d e r  s t a t e  a n d  f e d e r a l  la w ,  t h e  a g e n t s  
t h e n  c h a r g e d  t h e  c o l l e c t o r  w i t h  h a v in g  “ e n g a g e d  in  t h e  b u s i n e s s ” 
o f  d e a l i n g  in  g u n s  w i t h o u t  t h e  r e q u ir e d  l i c e n s e .  S in c e  e x i s t in g  la w  
p e r m i t s  a  f e lo n y  c o n v ic t io n  u p o n  t h e s e  c h a r g e s  e v e n  w h e r e  t h e  
in d i v id u a l  h a s  n o  c r im in a l  k n o w le d g e  o r  i n t e n t  n u m e r o u s  c o l l e c ­
t o r s  h a v e  b e e n  r u in e d  b y  a  f e l o n y  r e c o r d  c a r r y in g  a  p o t e n t ia l  
s e n t e n c e  o f  f i v e  y e a r s  i n  f e d e r a l  p r is o n .  E v e n  in  c a s e s  w h e r e  t h e  
c o l l e c t o r s  s e c u r e d  a c q u i t t a l ,  o r  g r a n d  j u r i e s  f a i l e d  to  in d ic t ,  o r  
p r o s e c u t o r s  r e f u s e d  to  f i l e  c r im in a l  c h a r g e s ,  a g e n t s  o f  t h e  B u r e a u  
h a v e  g e n e r a l l y  -c o n f is c a te d  t h e  e n t i r e  c o l l e c t io n  o f  t h e  p o t e n t ia l  
d e f e n d a n t  u p o n  t h e  g r o u n d  t h a t  h e  in t e n d e d  to  u s e  i t  in  t h a t  
v io l a t i o n  o f  t h e  la w .  I n  s e v e r a l  c a s e s ,  t h e  a g e n t s  h a v e  r e f u s e d  to  
r e t u r n  t h e  c o l l e c t i o n  e v e n  a f t e r  a c q u i t t a l  b y  j u r y .

T h e  d e f e n d a n t ,  u n d e r  e x i s t i n g  la w  i s  n o t  e n t i t l e d  to  a n  a w a r d  o f  
a t t o r n e y ’s  f e e s ,  th e r e f o r e ,  s h o u ld  h e  s e c u r e  r e t u r n  o f  h i s  c o l l e c t io n ,  
a n  in d iv id u a l  w h o  h a s  a lr e a d y  s p e n t  t h o u s a n d s  o f  d o l la r s  e s t a b l i s h ­
i n g  h i s  in n o c e n c e  o f  t h e  c r im in a l  c h a r g e s  i s  r e q u ir e d  to  s p e n d  
t h o u s a n d s  m o r e  to  c i v i l l y  p r o v e  h i s  in n o c e n c e  o f  t h e  s a m e  a c t s ,  
w it h o u t  h o p e  o f  s e c u r i n g  a n y  r e d r e s s .  T h is ,  o f  c o u r s e ,  h a s  g iv e n  t h e  
e n f o r c in g  a g e n c y  e n o r m o u s  b a r g a in i n g  p o w e r  i n  r e f u s in g  to  r e t u r n  
c o n f i s c a t e d  f i r e a r m s .  E v id e n c e  r e c e iv e d  b y  t h e  S u b c o m m it t e e  o n  
t h e  C o n s t i t u t io n  d e m o n s t r a t e d  t h a t  B u r e a u  a g e n t s  h a v e  t e n d e d  to  
c o n c e n t r a t e  u p o n  c o l l e c t o r ' s  i t e m s  r a t h e r  t h a n  “ c r im in a l  s t r e e t  
g u n s ” . O n e  w i t n e s s  a p p e a r in g  b e f o r e  t h e  S u b c o m m it t e e  r e la t e d  t h e  
c o n f i s c a t io n  o f  a  s h o t g u n  v a lu e d  a t  $ 7 ,0 0 0 . E v e n  t h e  B u r e a u 's  o w n  
v a lu a t io n s  in d ic a t e  t h a t  t h e  v a lu e  o f  f i r e a r m s  c o n f i s c a t e d  b y  t h e i r  
a g e n t s  i s  o v e r  t w ic e  t h e  v a lu e  w h ic h  t h e  B u r e a u  h a s  c la im e d  is  
t y p i c a l  o f  " s t r e e t  g u n s ” u s e d  in  c r im e . I n  r e c e n t  m o n t h s ,  t h e  a v e r ­
a g e  v a lu e  h a s  in c r e a s e d  r a t h e r  t h a n  d e c r e a s e d ,  in d i c a t i n g  t h a t  t h e  
r e fo r m s  a n n o u n c e d  b y  t h e  B u r e a u  h a v e  n o t  in  f a c t  r e d ir e c t e d  t h e i r  
a g e n t s  a w a y  fr o m  c o l l e c t o r ’s  i t e m s  a n d  to w a r d  g u n s  u s e d  in  c r im e .

T h e  S u b c o m m it t e e  o n  t h e  C o n s t i t u t io n  h a s  a ls o  o b t a in e d  e v i ­
d e n c e  o f  a  v a r ie t y  o f  o t h e r  m is d ir e c t e d  c o n d u c t  b y  a g e n t s  a n d  
s u p e r v i s o r s  o f  t h e  B u r e a u .  I n  s e v e r a l  c a s e s ,  th e  B u r e a u  h a s  s o u g h t  
c o n v ic t io n  fo r  s u p p o s e d  t e c h n i c a l  v io la t io n s  b a s e d  u p o n  p o l i c ie s  a n d  
in t e r p r e t a t io n s  o f  la w  w h ic h  t h e  B u r e a u  h a d  n o t  p u b l i s h e d  in  t h e  
F e d e r a l  R e g is t e r ,  a s  r e q u ir e d  b y  5  U .S iC . § 5 5 2 . F o r  in s t a n c e ,  b e g in ­
n in g  in  1 9 7 5 , B u r e a u  o f f ic ia l s  a p p a r e n t l y  r e a c h e d  a  j u d g m e n t  t h a t



a  d e a le r  w h o  s e l la  to  a  l e g i t i m a t e  p u r c h a s e r  m a y  n o n e t h e l e s s  b e  
s u b j e c t  to  p r o s e c u t io n  o r  l i c e n s e  r e v o c a t io n  i f  h e  k n o w s  t h a t  t h a t  
in d iv id u a l  in t e n d s  to  t r a n s f e r  t h e  f i r e a r m  to  a  n o n r e s id e n t  o r  o t h e r  
u n q u a l i f i e d  p u r c h a s e r .  T h is  p o s i t io n  w a s  n e v e r  p u b l i s h e d  in  t h e  
F e d e r a l  R e g is t e r  a n d  i s  in d e e d  c o n t r a r y  to  in d ic a t io n s  w h ic h  
B u r e a u  o f f ic ia l s  h a d  g iv e n  C o n g r e s s ,  t h a t  s u c h  s a l e s  w e r e  n o t  in  
v io la t io n  o f  e x i s t in g  la w .  M o r e o v e r ,  B A T F  h a d  in f o r m e d  d e a le r s  
t h a t  a n  art i l t  p u r c h a s e r  c o u ld  l e g a l l y  b u y  fo r  a  m in o r , b a r r e d  b y  
h is  a g e  fr o m  p u r c h a s in g  a  g u n  o n  h i s  o w n . B A T F  m a d e  n o  e f f o r t  to  
s u g g e s t  t h a t  t h i s  w a s  a p p l i c a b le  o n ly  w h e r e  t h e  b a r r ie r  w a s  o n e  o f  
a g e .  R a t h e r  t h a n  in f o r m in g  t h e  d e a le r s  o f  t h i s  d is t in c t io n ,  B u r e a u  
a g e n t s  s e t  o u t  to  p r o d u c e  m a s s  a r r e s t s  u p o n  t h e s e  “ s t r a w  m a n "  
s a l e  c h a r g e s ,  s e n d i n g  o u t  u n d e r c o v e r  a g e n t s  to  e n t i c e  d e a le r s  in t o  
t r a n s f e r s  o f  t h i s  ty p e .  T h e  f i r s t  m a jo r  u s e  o f  t h e s e  c h a r g e s ,  in  
S o u t h  C a r o l in a  in  1 9 7 5 , le d  to  3 7  d e a le r s  b e in g  d r iv e n  fr o m  b u s i ­
n e s s ,  m a n y  c o n v ic t e d  o n  f e lo n y  c h a r g e s .  W h e n  o n e  o f  t h e  j u d g e s  
in f o r m e d  B u r e a u  o f f i c ia l s  t h a t  h e  f e l t  d e a le r s  h a d  n o t  b e e n  f a i r ly  
t r e a t e d  a n d  g iv e n  in f o r m a t io n  o f  t h e  p o l ic ie s  t h e y  w e r e  e x p e c t e d  to  
fo l lo w , a n d  r e f u s e d  to  p e r m i t  f u r t h e r  p r o s e c u t io n s  u n t i l  t h e y  w e r e  
in f o r m e d , B u r e a u  o f f i c ia l s  w e r e  c a r e f u l  to  in fo r m  o n ly  t h e  d e a le r s  
in  t h a t  o n e  s t a t e  a n d  e v e n  t h e n  c o m p la in e d  in  in t e r n a l  m e m o r a n d a  
t h a t  t h i s  w a s  in t e r f e r i n g  w i t h  t h e  c r e a t io n  o f  t h e  c a s e s .  W h e n  
B A T F  w a s  la t e r  r e q u e s t e d  to  p la c e  a  w a r n in g  to  d e a le r s  o n  t h e  
f r o n t  o f  t h e  F o r m  4 4 7 3 , w h ic h  e a c h  d e a le r  e x e c u t e s  w h e n  a  s a l e  is  
m a d e , i t  in s t e a d  c h o s e  to  p la c e  t h e  w a r n in g  in  f in e  p r in t  u p o n  t h e  
b a c k  o f  t h e  fo r m , t h u s  f u r t h e r  c o n c e a l i n g  i t  f r o m  t h e  d e a le r ' s  s ig h t .

T h e  C o n s t i t u t io n  S u b c o m m it t e e  a ls o  r e c e iv e d  e v id e n c e  t h a t  t h e  
B u r e a u  h a s  f o r m u la t e d  a  r e q u ir e m e n t ,  o f  w h ic h  d e a le r s  w e r e  n o t  
in f o r m e d  t h a t  r e q u ir e s  a  d e a le r  to  k e e p  o f f ic ia l  r e c o r d s  o f  s a l e s  
e v e n  fr o m  h is  p r iv a t e  c o l l e c t io n .  B A 'T’F  h a s  g o n e  f a r t h e r  t h a n  
m e r e ly  f a i l in g  to  p u b l i s h  t h i s  r e q u ir e m e i .  A t  o n e  p o in t ,  e v e n  a s  i t  
w a s  p r o s e c u t in g  a  d e a le  r o n  t h i s  c h a r g e  ( a d m it t in g  t h a t  h e  h a d  n o  
c r im in a l  in t e n t ) ,  t h e  D ir e c t o r  o f  t h e  B u r e a u  w r o t e  S e n a t o r  S . I. 
H a y a k a w a  to  in d ic a t e  t h a t  t h e r e  w a s  n o  s u c h  l e g a l  r e q u ir e m e n t  
a n d  i t  w a s  c o m p le t e ly  la w f u l  ib r  a  d e a le r  to  s e l l  fr o m  h is  c o l l e c t io n  
w it h o u t  r e c o r d in g  i t .  S in c e  t h a t  d a t e ,  t h e  D ir e c to r  o f  t h e  B u r e a u  
h a s  s t a t e d  t h a t  t h a t  i s  n o t  t h e  B u r e a u 's  p o s i t io n  a n d  t h a t  s u c h  
s a l e s  a r e  c o m p le t e ly  i l l e g a l ;  a f t e r  m a k in g  t h a t  s t a t e m e n t ,  h o w e v e r ,  
h e  w a s  q u o te d  in  a n  in t e r v ie w  f o r  a  m a g a z in e  r e a d  p r im a r i ly  b y  
l i c e n s e d  f ir e a r m s  d e a le r s  a s  s t a t i n g  t h a t  s u c h  s a l e s  w e r e  in  fa c t  
l e g a l  a n d  p e r m it t e d  b y  t h e  B u r e a u .  I n  t h e s e  a n d  s i m i l a r  a r e a s ,  t h e  
B u r e a u  h a s  v io la t e d  n o t  o n ly  t h e  d ic t a t e s  o f  c o m m o n  s e n s e ,  b u t  o f  5 
U .S .C . § 5 5 2 , w h ic h  w a s  in t e n d e d  to  p r e v e n t  “ s e c r e t  la w m a k in g ”  b y  
a d m in is t r a t iv e  b o d ie s .

T h e s e  p r a c t ic e s ,  a m p ly  d o c u m e n t e d  in  h e a r in g s  b e fo r e  t h i s  S u b ­
c o m m it t e e ,  l e a v e  l i t t l e  d o u b t  t h a t  t h e  B u r e a u  h a s  d is r e g a r d e d  
r ig h t s  g u a r a n t e e d  b y  t h e  c o n s t i t u t io n  a n d  la w s  o f  t h e  U n it e d  
S t a t e s .

I t  h a s  t r a m p le d  u p o n  t h e  s e c o n d  a m e n d m e n t  b y  c h i l l i n g  e x e r c i s e  
o f  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  b y  la w -a b id in g  c it iz e n s .

I t  h a s  o f f e n d e d  t h e  f o u r t h  a m e n d m e n t  b y  u n r e a s o n a b ly  s e a r c h ­
in g  a n d  s e i z in g  p r iv a t e  p r o p e r ty .



I t  h a s  ig n o r e d  t h e  F i f t h  A m e n d m e n t  b y  t a k in g  p r iv a t e  p r o p e r ty  
w it h o u t  j u s t  c o m p e n s a t io n  a n d  b y  e n t r a p p in g  h o n e s t  c i t iz e n s  w i t h ­
o u t  r e g a r d  fo r  t h e i r  r ig h t  t o  d u e  p r o c e s s  o f  la w .

T h e  r e b u t t a l  p r e s e n t e d  to  t h e  S u b c o m m it t e e  b y  t h e  B u r e a u  w a s  
u t t e r ly  u n c o n v in c in g .  R ic h a r d  D a v is ,  s p e a k i n g  o n  b e h a l f  o f  t h e  
T r e a s u r y  D e p a r t m e n t ,  a s s e r t e d  v a g u e ly  t h a t  t h e  B u r e a u 's  p r io r i t i e s  
w e r e  a im e d  a t  p r o s e c u t in g  w i l l f u l  v io la t o r s ,  p a r t i c u la r ly  f e lo n s  i l l e ­
g a l l y  in  p o s s e s s io n ,  a n d  a t  c o n f i s c a t i n g  o n ly  g u n s  a c t u a l ly  l i k e ly  to  
b e  u s e d  in  c r im e .  H e  a ls o  a s s e r t e d  t h a t  t h e  B u r e a u  h a s  r e c e n t ly  
m a d e  g r e a t  s t r id e s  to w a r d  a c h ie v i n g  t h e s e  p r io r i t i e s .  N o  d o c u m e n ­
t a t io n  w a s  o f f e r e d  fo r  e i t h e r  o f  t h e s e  a s s e r t io n s .  I n  h e a r in g s  b e fo r e  
B A T F ’s  A p p r o p r ia t io n s  S u b c o m m it t e e ,  h o w e v e r ,  e x p e r t  e v id e n c e  
w a s  s u b m it t e d  e s t a b l i s h in g  t h a t  a p p r o x im a t e ly  7 5  p e r c e n t  o f  B A T F  
g u n  p r o s e c u t io n s  w e r e  a im e d  a t  o r d in a r y  c i t i z e n s  w h o  h a d  n e i t h e r  
c r im in a l  i n t e n t  n o r  k n o w le d g e ,  b u t  w e r e  e n t i c e d  b y  a g e n t s  in t o  
u n k n o w i n g  t e c h n i c a l  v io la t io n s .  (I n  o n e  c a s e ,  in  f a c t ,  t h e  in d iv id u a l  
w a s  b e in g  p r o s e c u t e d  fo r  a n  a c t  w h i c h  t h e  B u r e a u ’s  a c t i n g  d ir e c t o r  
h a d  s t a t e d  w a s  p e r f e c t ly  la w f u l . )  I n  t h o s e  h e a r in g s ,  m o r e o v e r ,  
B A T F  c o n c e d e d  t h a t  in  f a c t  (1 ) o n ly  9 .8  p e r c e n t  o f  t h e i r  f ir e a r m  
a r r e s t s  w e r e  b r o u g h t  o n  f e lo n s  in  i l l i c i t  p o s s e s s io n  c h a r g e s ;  (2) t h e  
a v e r a g e  v a lu e  o f  g u n s  s e i z e d  w a s  $ 1 1 6 , w h e r e a s  B A T F  h a d  c la im e d  
t h a t  “ c r im e  g u n s ” w e r e  p r ic e d  a t  l e s s  t h a n  h a l f  t h a t  f ig u r e ;  (3) in  
t h e  m o n t h s  f o l lo w in g  t h e  a n n o u n c e m e n t  o f  t h e i r  n e w  “ p r io r i t i e s ” , 
t h e  p e r c e n t a g e  o f  g u n  p r o s e c u t io n s  a im e d  a t  f e l o n s  h a d  in  f a c t  
f a l l e n  b y  a  t h ir d ,  a n d  t h e  v a lu e  o f  c o n f i s c a t e d  g u n s  h a d  r is e n .  A l l  
t h i s  in d i c a t e s  t h a t  t h e  B u r e a u ’s  v a g u e  c la i m s ,  b o t h  o f  fo c u s  u p o n  
g u n - u s in g  c r im in a l s  a n d  o f  r e c e n t  r e f o r m s ,  a r e  e m p t y  w o r d s .

I n  l i g h t  o f  t h i s  e v id e n c e ,  r e fo r m  o f  f e d e r a l  f i r e a r m  la w s  i s  n e c e s ­
s a r y  to  p r o t e c t  t h e  m o s t  v i t a l  r ig h t s  o f  A m e r ic a n  c i t iz e n s .  S u c h  
l e g i s l a t io n  is  e m b o d ie d  in  S . 1 0 3 0 . T h a t  l e g i s l a t io n  w o u ld  r e q u ir e  
p r o o f  o f  a  w i l l f u l  v io l a t i o n  a s  a n  e l e m e n t  o f  a  f e d e r a l  g u n  p r o s e c u ­
t io n ,  f o r c in g  e n f o r c in g  a g e n c ie s  to  ig n o r e  t h e  e a s i e r  t e c h n i c a l  c a s e s  
a n d  a im  s o l e ly  a t  t h e  i n t e n t io n a l  b r e a c h e s .  I t  w o u ld  r e s t r ic t  c o n f i s ­
c a t io n  o f  f i r e a r m s  to  t h o s e  a c t u a l ly  u s e d  in  a n  o f f e n s e ,  a n d  r e q u ir e  
t h e i r  r e t u r n  s h o u ld  t h e  o w n e r  b e  a c q u it t e d  o f  t h e  c h a r g e s .  B y  
p r o v id in g  fo r  a w a r d  o f  a t t o r n e y ' s  f e e s  in  c o n f i s c a t io n  c a s e s ,  o r  in  
o t h e r  c a s e s  i f  t h e  j u d g e  f in d s  c h a r g e s  w e r e  b r o u g h t  w i t h o u t  j u s t  
b a s i s  o r  f r o m  im p r o p e r  m o t iv e s ,  t h i s  p r o p o s a l  w o u ld  b e  la r g e ly  s e l f -  
e n f o r c in g .  S . 1 0 3 0  w o u ld  e n n a n c e  v i t a l  p r o t e c t io n  o f  c o n s t i t u t io n a l  
a n d  c iv i l  l i b e r t i e s  o f  t h o s e  A m e r ic a n s  w h o  c h o o s e  to  e x e r c i s e  t h e i r  
S e c o n d  A m e n d m e n t  r ig h t  to  k e e p  a n d  b e a r  a r m s .
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O T H E R  V I E W S  O F  T H E  S E C O N D  A M E N D M E N T  

D oes t h e  Se c o n d  A m e n d m e n t  M e a n  W h a t  It Sa y s?

by DAVID J. STEINBERG
Executive Director
National Council for a Responsible Firearms Policy

"A well-regulated militia being 
necessary to the security of a 
free atate, the right of the 
people to keep and bear arms 
shall not be infringed."

- Second Amendment, the U.S. Constitution

The “right o f  the people to keep 
and bear arm*” is part o f the Bill o f  
Rights. It stands alongside the First 
Amendment's rights of freedom of 
speech, press, religion, and assembly. 
Opponents o f strict or any regulation 
of private possession of firearms re­
gard the Second Amendment as no 
less important than the First, indeed as 
a defense against a tyrannical govern­
ment that would deprive the people of 
the basic rights for which a revolution 
was fought and an independent nation 
founded. Regardless o f the degree o f  
gun control any o f  us may prefer, it is 
essential that the meaning and intent 
o f the Second Amendment be clearly 
understood, and its mandate carried 
out.

106 Years of Court Decisions
Although a lively debate has 

raged over the purpose o f the Second  
Amendment, the nation's courts—  
federal and state alike-—have been in 
basic agreement on this subject for as 
long as judicial judgments have been 
made on contentions that the Second 
Amendment establishes a personal 
right to have firearms, free from gov­
ernment regulation. Such decisions go 
back more than 100 years. The

Supreme Court’s first decision in this 
field was in 1875 in United S la tes v. 
C ru ikshank . Here the Court found 
that the right to keep and bear arms 
w u  not a right granted by the Consti­
tution. was not dependent on the Con­
stitution for its existence, was pro­
tected only against infringement by the 
federal government, and in any case its 
application to personal rights was only  
in the context the freedom of the 
states to have their own militias. That 
is, the right of the individual to have 
firearms was given constitutional pro­
tection only to the extent that the right 
of the particular individual to have a 
gun was essential to the ability o f the 
state to have an effective militia.

The significance o f this relation­
ship o f the individual to the organized 
militia is better understood, when one 
recalls the nature o f the armed forces

Reproduced, with permission, from Snqaqe/Social Action 
(May 1977), a periodical of the 3oard of Church and 
Society of the United Methodist Church, Washington, D.C.
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(i.;„  the Und forces) in the early years 
o f the natiotVs history.

Bone and M us le o f  the Infantry

There was no national standing 
army at the time the Second Am end­
ment became law (1791) and there 
would be none o f an^consequence for 
over 100 years. The state militias were 
the bone and muscle o f the nation's in­
fantry both during and after the Revo­
lution. Fear o f a national standing 
army with any real strength permeated 
attention to the military pow en  o f the 
national government and the various 
state governments. The basic Consti­
tution. in Article I, Section 8. empow­
ered Congress to provide for “calling 
forth the militia to execute the laws of  
the union, suppress insurrections, and 
repel invasions," and for “organizing, 
arming, and disciplining the militia." 
The state militias were by no m eans re­
garded as the sole instrument ol na­
tional defense. They were, however, 
regarded, not only as a vital national 
resource, but as the sole defense o f  the 
states against national encroachment.

At that time, and for about 
another hundred years, the firearms 
used in the state militias were mostly 
those brought into such service by tbe 
citizen soldiers themselves. If these 
men didn't have guns, the militias 
could hardly be effective. Thus, the 
“right o f the people to keep and bear 
arms" was essential to the viability of 
the “well-regulated militia," which in 
turn was “necessary to" the security o f a 
free state."

Those who interpret the Second  
Amendment as providing only for a 
state's right to have a militia see only 
half the picture, omitting the Amend­
ment's implication that private pos­
session o f  guns is basic to the existence 
of such militias (at the time the 
Amendment was adopted and for 
many years thereafter). Those who 
interpret the Second Amendment as 
providing or protecting the individ­
ual's personal right to have firearms 
see only the other half o f the picture.

omitting the com ponent that the indi­
vidual's right to have a gun must be 
shown to be essential to the formation 
of an effective militia.

If. as now and indeed ever since 
Congress in 1903 established state 
militias known as the National Guard, 
the arms used by the state militias are 
entirely provided by the government, 
the right o f the people to keep and bear 
arms appears to lose whatever mean­
ing it once had as an individual right 
protected by the Constitution. The 
1903 a a  also provided for a reserve 
militia consisting o f all able-bodied 
men between 18 and 45 who were not 
members o f the organized militia. But 
no firearms were issued to t..em in this 
reserve status'. Nor are reservists ex­
pected or required to have and bring 
their own.

Title 10, Section 311

Many opponents of gun control 
make much, in fact too much, o f Title
10. Section 311 of the United States
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Code in their attempt to prove that the 
militia is not limited to the National 
Guard—namely, that there is an “un­
organized militia" and that under the 
Second Amendment every member o f  
it haa a constitutional right to have 
firearms. Title 10. Section 311, states 
that “the militia o f  the United Slates 
consists o f all able-bodied males at 
least 17 years o f  age and . . .  under 45 
years o f  age who are, or who have 
m i le a declaration o f intention to be­
come, citizens o f  the United Slates."

Those who cite that regulation in 
the debate on gun control interpret it 
to mean that every such person, in fact 
every adult citizen, has a Second 
Amendment right to a gun to protea  
himself or herself against violent harm 
to themselves, their families and their 
communities. The police, they con­
tend, are not always available. When 
widespread violence occurs, the Na­
tional Guard and other military forces 
may be preoccupied elsewhere. In this 
light, the National Rifie Association 
sees the armed citizen as “a potential 
community stabilizer" whether as a 
civilian member of an organized posse 
or simply as a member o f the “unor­
ganized militia." In some renditions o f  
tho right to keep and bear arms, the 
armed citizen is seen as “a vital list 
line o f defense against crime, federal 
tyranny, and foreign invasion”—the 
people's “ultimate check against 
abuses by their government," in­
cluding abuse of power by a militia.

“Well Regulated” MlUtia

Whatever the merits o f such 
notions about personal and national 
security (they are, to say the least, 
highly questionable in this day and 
age), it is important to note that the 
only kind of militia the Second 
Amendment expressly regards as con­

sistent with security is a “well-regu­
lated” militia. One may rationally and 
reasonably conclude that this applies 
both to an organized militia and an 
unorganized one. Otherwise, an armed 
citizenry consisting of men and women 
using guns for presumed high purpose 
according to their respeaive dictates 
of personal whim and political fancy is 
the stuff from which anarchy could re­
sult, and in turn the tyranny against 
which the private possession o f guns- 
is supposed to protea Americans.

The right to keep and bear arms (a 
term that connotes a military purpose) 
stems from the English common law 
right o f self-defense. However, the 
possession o f  guns in the mother coun­
try o f the common law was never an 
absolute right. Various conditions 
were imposed. Britain today has one of  
the striaest gun laws in the world.

There is nothing absolute about 
the freedoms in our own Bill o f Rights. 
Freedom o f speech is not freedom to 
shout “fire" in a crowded theater. 
Freedom o f  religion is not freedom to 
have multiple spouses, or sacrifice a 
lamb in the local park, as religiously 
sanctioned praaices. Similarly, what­
ever right the Second Amendment 
protects regarding the private pos­
session of guns, for whatever defini­
tion of “militia," is not an absolute 
right. It must serve the overall public 
interest, including (from the preamble 
of the US Constitution) the need to 
‘ insure domestic.tranquility, provide 
for the com mon defense and promote 
the general welfare." Whatever right 
there is to possess firearms is no less 
important than the right o f every 
American, gun owners included, to 
proteaion against the possession of 
guns by persons who by any reason­
able standard lack the crucial creden­
tials for responsible gun ownership.®
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N.C.B.H. STATEMENT

There is probably less agreement, more 
misinformation, and less understanding of the 
right to keep and bear arms than any other 
current controversial constitutional issue. The 
crux of the controversy is the construction of 
the Secbnd Amendment to the Constitution, which 
reads: *A well-regulated militia, being
necessary to the security of a free State, the 
right to keep and bear arms shall not be 
infringed.* In addition to tne five decisions in 
which the Supreme Court has construed the 
Amendment, every Federal court decision involving 
the Amendment has given the Amendment a 
collective, militia interpretation and/or held 
that firearms control law3 enacted under a 
state's police power are constitutional. Thus 
arguments premised upon the Federal Second 
Amendment, or the similar provisions in the 
thirty-seven state constitutions, have never 
prevented regulation of firearms.

— American Bar Association 
Background Report on 
Firearms Control

The Union agrees with the Supreme Court's 
long-standing interpretation of the Second 
Amendment chat the individual's right to keep and 
bear arms applies oniy to the preservation or 
efficiency of a ‘well-regulated mili'-ia.* Except 
for lawful police and military purposes, the 
possession of weapons by individuals is not 
constiutionally protected.

— American Civil Liberties 
Union
Policy 143
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The Second Amendment to the United States 
Constitution says: *A well regulated militia
being necessary to the security of a free state, 
the right of the people to keep and bear arms, 
shall not be infringed." While NRA takes the 
firm stand that law-abiding Americans are 
constitutionally entitled to the legal ownership 
and use of firearms, the Second Amendment has not 
prevented firearms regulation on national and 
state levels. Also, the few federal court 
decisions involving the Second Amendment have 
largely given the Amendment a collective, militia 
interpretation and have limited the application 
of the Amendment to the Federal Government.

— National Rifle Association
"NRA Fact Book on Firearms 
Control"



30

Tha Second Amendment to the U.S. Constitution states: 

"A well-regulated militia, being necessary to the security of a 

free State, the right of the people to keep and bear arms, shall 

not be infringed.* Some people claim that this amendment 

prohibits the federal government from interfering with their 

private "right to bear arms.* However, in every instance where 

the Supreme Court has ruled on the Second Amendment or discussed 

it in a footnote or dicta their position has been uniformly in 

favor of interpreting the Second Amendment as a collective right 

of the several states and not as an individual right.

While the American ’right to bear arms’ developed at the 

time of the revolution, it grew out of the duty imposed on the 

early colonists to keep arms for the defense of their isolated 

and endangered communities. This duty was limited, however, by 

the colonial governments in order to prevent the use of firr rms 

for harmful purposes. T o  prevent civil disturbances the 

colonial government‘3 were careful to keep arms from falling into 

the. ’wrong hands* and passed regulations concerning the 

conditions under which arms could be used.

Following the revolution the founders of the nation 

lackad confidence in the newly formed federation. Having just 

waged a revolution against an oppressive colonial ruler, they 

felt the need to protect their collective right to rise up and 

defend themselves against the new federal government. The 

founding fathers wat.ced to be sure than a people's militia could

N.C.B.H. STATEMENT

YOU DO NOT HAVE A CONSTITUTIONAL RIGHT TO OWN A HANDGUN.
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continue to exist in case the states needed to ptotect 

themselves from abuses by the new federal government.

Records of the debates over the passage of the Second 

Amendment clearly show that the intent of Congress was to 

prevent the federal government from destroying th.e state 

militias. The "right to bear arms" was a corporate right used 

to insure that a balance between liberty and authority within 

the union would be maintained. Personal self-protection was not 

the issue. While some attempts were made to include a personal 

right to have arms in the Bill of Rights, these provisions were 

never adopted.

Many court decisions and virtually every leading legal 

scholar and constitutional expert in the country agree that the 

intent, wording and meaning of the Second Amendment in its full 

context, refer only to the people's collective right to bear 

arms as members of a well-regulated and authorized militia. 

Moreover, no serious student of lrw believes that the amendment
i

prevents the reasonable regulation of firearms. This is 

evidenced by the many unchallenged laws on the books which 

require licenses and permits or prohibit the carrying of 

concealed weapons.

While the Second Amendment does not guarantee an 

individual a right to bear arras, the rights and responsibilities 

of self-protection are implicit in much of the constitution and 

in the vast body of law that rules our political and social 

life. Members of the pro-handgun lobby sometimes cite common

N.C.B.H. STATEMENT
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law to support their arguments against handgun control. 

According to these arguments the individual has a Common Law 

right to keep and bear arms foe self-defense and to de' j one's 

country. It should be noted, however, that England, the country 

which is the source of all U.S. Common Law, has enacted some of 

the most 3tringent handgun control laws in the world and thus 

does not feel that they are ih violation of Common Law rights.

Attached to this submission are four scholarly articles 

on the origins and meaning of the Second Amendment. An analysis 

by the U.S. Federal Courts follows immediately.

What the Courts Sav

The "right to bear arms" question has been brought into 

the courts many times since the Constitution was written. The 

courts have consistently ruled that the Second Amendment does 

not guarantee a personal right to own firearms.

Supreme Court decisions on the "right to bear arms” have 

repeatedly stated that the Second Amendment was conceived of as 

a restraint on the power of the federal government over the 

state militias. In U.S. v. Cruickshank. 95 U.S. 542 (1874), 

the Court held the. while there may be an individual right to 

possess arms, it existed independently of the Second Amendment.

Subsequent decisions elaborated on the scope of the 

Second Amendment's guarantee. In Presser v. Illinois. 116 

U.S. 252 (1886), the Court upheld an Illinois statute forbidding 

bodies of m«n to associate in military organizations or to drill 

or parade with arms in cities or towns. The court also ruled

N.C.B.H. STATEMENT



33

that' the states had the power to regulated firearms as was 

necessary for the common good.

The third and least important of the Second Amendment 

cases was Miller v. Texas. 153 U.S. 535 (1894), in which a 

con icted murderer asserted that the state had violated his 

Second and Fourth Amendment rights. The Supreme Court 

unanimously dismissed the claim saying that the Second Amendment 

did not apply to the states citing, Cruickshank and other 

cases.

The most frequently discussed case on the issue of the 

Second Amendment is U.S. v. Miller 307 U.S. 174, 59 S. Ct. 

816, 83 L.Ed. 1206 (1939). At issue is the so-called ’ordinary 

military equipment* question. Proponents of the Second 

Amendment as an individual - right insist that the Miller Court 

was attempting to dichotomize ’militia* and *non-militia’ 

weapons, the latter being subject to legislative control while 

the former is not. The argument then goes on to state that the 

court was unaware that Miller's weapon, a sawed-off shotgun, had 

in fact been used in World War X. Therefore, the argument 

continues, if the Court had only been made aware of this 

historical fact it would have overturned Miller's conviction and 

ruled the 1934 National Firearm Act unconstitutional.

The problem with this argument is twofold. First, the 

Court was not creating the ‘militia’ versus *non-militia" 

dichotomy for the purposes of identifying individual right 

versus collective right weapons. Second, and probably more 

important, the Court was probably not attempting to formulate

N.C.B.H. STATEMENT
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a- rule at all. Sees Cases v. U.S. 131 F.2d 916 (1 CCA, 1942)

cert, denied 319 U.S. 770, 63 S. Ct. 1431, 37 L.Ed. 1718 (1942).

[Note: in the certerori denial the defendant is referred to

ax Velazquez v. U.S. His full name was Jose Cases Velazquez,

hence, this has been a source of some confusion.]

In rejecting the military character of the 3hotgun the

wilier court wrote:
In the absence of any evidence tending show 
that possession or use of a 'shotgun having a 
barrel of less than eighteen inches in length* 
at this time has some reasonable relationship 
to the preservation or efficiency of a wei 1 
reculated militia. we cannot say that the 
Second Amendment guarantees for the right to 
keep and bear such an Instrument (emphasis 
added].

What we have then is two tiered test: fir3t for the

weapon and second for the weapon holder. Even assuming that 

clear convincing proof bad shown that sawed-off 3hotguns were 

not merely part of the military arsenal but in fact were 

standard issue as common as K-rations and helmets andi
furthermore it was. a court martial offense to be found without 

it, it still would not have done Mr. Miller a whit of good. Mr. 

Hiller fail3 miserably in the weapon holder test. He was not 

acting in the role of the member of 'militia,* much less a 

regulated militia,' and least of all the *vell regulated 

militia,* described by the Court and the Second Amendment.

The most that can be said for whose right emerged in 

Miller is that of the state militia's and their own arsenals. 

But even here common sense tails us there are clear parameters 

on state militia arsenals. If not, it would logically follow
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N.C.B.H. STATEMENT

that the eeveral states could, at will, establish independent

nuclear strike forces. If nothing else, such a development

would certainly enliven the annual Governor's conference.

But, of course, shortly after the Miller court ruled,

the idea of a "ailitia/non-militia* test was put to 'a well

needed rest. In Cases I a . k . a~. Velazquez 1 the Court of

Appeals not only rejected the idea that individuals were part of

the militia/non-militia weapons dichotomy but insisted that no

such dichotomy was intended:
we do not feel that the Supreme Court in this 
case was attempting to formulate a general 
rule applicable to all cases. The rule which 
it laid down was adequate to dispose of the 
case before it and that we think was as far as 
the Supreme Court intended to go.

Since Miller the Supreme Court has on at least two 

occasions spoken on the subject of the Second Amendment. In E. 

Adams v. Williams 407 U.S. 143, 92 S. Ct. 1921, 322 Ed. 612 

(1972) Justice Douglas discussing search and seizure problems 

wrofe:
A powerful lobby dins into the ears of 

our citizenry that these gun purchases are 
constitutional rights protected by the Second 
Amendment, which reads, 'A well regulated 
Militia, being necessary to the security of a 
free State, the right of the people to keep 
and bear Arms, shall not be infringed."

There is under our decisions no reason 
why stiff state laws governing the purchase 
and possession of pistols may not be enacted.
There is no reason why pistols may not be 
barred from anyone with a police record.
There is no reason why a State may not require 
a purchaser of a pistol to pass a psychiatric 
test. There is no reason why all pistols
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should noc be barred to everyone except the 
police.

The leading case is United States v. 
Miller, 307 U.S. 174, c9 S.Ct. 816, 83 L.Ed. 
1206, upholding a federal law making criminal 
the shipment in interstate commerce of a 
sawed-off shotgun. The law was upheld, there 
being no evidence that a sawed-off shotgun had 
‘some reasonable relationship to the 
preservation or efficiency of a well regulated 
militia. * Iji*, at 178, 59 S.Ct. at 818. 
The Second Amendment, it was held, 'must be 
interpreted and applied' with the view of 
maintaining a 'militia.*

'The Militia which the States were 
expected to maintain and^ train is set in 
contrast with Troops which they were forbidden 
to keep without the consent of Congress. The 
sentiment of the time strongly disfavored 
standing armies: the common view was that
adequate defense of country and laws could be 
secured through the Militia— civilians 
primarily, soldiers on occasion.* rd.. at 
178-179, 59 S.Ct., at 818.

Critics say that proposals like thi3 
water down the Second Amendment. Our 
decisions belie that argument, for the Second 
Amendment, as noted, was designed to keep 
alive the militia.

' N.C.B.E. STATEMENT

Douglas and Marshall's opinion on the Second Amendment 

is unequivocably clear: the Amendment is a collective right of

the state.

Host recently in Lfiyjg„y.. United States 445 U.S. 95,

100 S. Ct. 915 __ L.Ed.   (1980) Justice Blackraun,

writing for the majority, upheld the 1968 Gun Control Act and

noted in a critical footnote:

8. These legislative restrictions on the use 
of firearms are neither based upon 
constitutionally suspect criteria, nor do they 
trench upon any constitutionally protected 
liberties. Sea.Unites States, .v, Miller, 307 
U.S 174, 178, 59 S. Ct. 816, 813, 83 L.Ed.
1206 (1939) (the Second Amendment guarantees
no right to keep and bear a firearm that does



not have *some reasonable relationship to the 
preservation or efficiency of a well regulated 
militia"); United States v. Three Winchester 
30-30 Caliber Lever Act.ion_Carb.mcs, 501 F.2d 
1288, 1290, n. 5 (CA7 1975); United States v. 
Johnson . <97 F.2d 5<8 (CA4 1974) ; Codv v. 
United States. 460 F.2d 34 (CAS), cert, 
denied, 490 U.S. 1010, 93 S.Ct. 454, 34 
L.Ed.2d 303 (1972) (the latter three cases 
holding, respectively, that Sec. 1202(a)(1), 
Sec. 922(g), and Sec. 922(a)(6) do not violate 
the Second Amendment).

N.C.i-.H. STATEMENT

The Mil)er standard has once again been vindicated to 

be a collective right of *a well regulated militia."

Amendment

U.S. v .  Wilbur 545 F.2d 7641 fist 1976)

In prosecution for violation of the Gun Control Act of 

1968, trial court action in curtailing defense counsel's 

argutnent on Second Amendment was proper as preventing confusion 

lest jury believe that United States Constitution provided 

defendants with legal defense.

EcAert_y-._Citv of. Philadelphia. 477. F.2d 610 (3rd 1973)

Appellant's theory in the district court which he now 

repeats is that by the Second Amendment to the United States 

Constitution he is entitled to bear arms. Appellant is 

completely wrong about that.

Û£.__v.. Kinc 532 F.2d 5Q5 (3rd 1976)

We firmly disagree with the argument that the statute 

violates appellant's right to keep and bear arms. He was
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neither charged with nor convicted of keeping and bearing arms. 

He was charged with and convicted of engaging without a license 

in the business of dealing in firearms and of conspiring with 

others so to do.

U « 5 . - y .  ,g l a r e s -5 5 4  . r , .2 d . .S 5 .  ( 3 t d  13771

The courts consistently have found no conflict between 

federal gun laws and the Second Amendment, narrowly construing 

the latter to guarantee the right to bear arms as a member of a 

militia. Graves has not attempted to invoke the Second 

Amendment as a defense in the present prosecution. Even if he 

had, we would deem controlling the interpretation adopted in 

Miller and the cases following it.

I L S . - Y . ,  J o i3 n a o a . 4 3 7 - r . 2 d - 5 .4 f i  . L l th - L 3 .7 .4 1 .

The statute prohibiting the transportation of a firearm 

in interstate commerce after having been convicted of a felony
I

is not unconstitutional as violative of defendant's Second 

Amendment right to keep and bear arms since the Second Amendment 

only confers a collective right of keeping and bearing arms 

which must bear a reasonable relationship to the presentation or 

efficiency of a well-regulated militia.



N.C.B.H. STATEMENT

D.S^_y. .Snider id2 F.2d 645 (4th 1974)

Dissent (not in conflict with the majority view on this issue): 

Although tuousand of perfectly well intentioned persons 

doubtless believe with all sincerity that the Second Amendment 

protection of the right to bear arms is violated by the Gun Lav 

e.g. 18 U.S.C. Appendix (201 et seq.), such a contention would 

be frivolous.

UaS*—Y-t-Johnspn U l-E..2fl-n34 (5th 13711

Appellant's remaining contention, that his 

constitutional right to bear arms has been infringed by the Act, 

misconstrues the Second Amendment. The Supreme Court dealt with 

such a constitutional attack directed against the National 

Firearms Act of 1934 in U.S. v. Miller.

U.S.., v. Williams 44fi. F.2d 4b f5th 1971)

Statutes proscribing offense of and penalty for 

possession of an unregistered firearm are not violative of the 

right to bear arms as guaranteed by Second Amendment.

B c K n i B h t  Yn U . S .  ,5Q7 , F . . l d - 1 0 3 4 -  ( 5 t h  1 3 7 5 )

Appeals Court upholds lower court’s rejection of 

defendant's motion for relief on the basis that the firearms 

charge under which he was convicted violated his Second 

Amendment rights.

396-987 0-83

assi won
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US.—v. .Foroett 349 F.2d 501 (6th 1965)

Upholds Miller ruling regarding the National Firearms 

Act as not violating the Second Amendment.

Stevens v. U.S. 440 ?.2d 144 (6th 1971)

Constitutional right to keep and bear arms applies only 

to the right of the state to maintain militia and not to 

individuals' rights to bear arms. Congress had authority under 

commerce clause to prohibit possession of firearms by convicted 

felons, based upon congressional finding that such possession 

passeB threat to interstate commerce.

U.S. v. Dav 476 F.2d 562 (6th 19731

As to the alleged right to bear arms, Day's claim is 

meritless. There is no absolute constitutional right of an 

individual to possess a firearm.

U.S. v.. airmlev 529 F.2d. 103 (6th 197*)

Statute under which defendants were convicted of 

possession of unregistered firearms did not violate defendants' 

right to bear arms.

U.S. Y. Warin,.S3Q f.2d l03J fith,197fi)

It is clear that the Second Amendment guarantees a 

collective rather than an individual right. The fact that the 

defendant Warin, in common with all adult residents and citizens

N.C.B.H. STATEMENT
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of Ohio, is subject to enrollment in the militia of the state 

confers on him no right to possess the submachine gun in 

question.

B . S * .  Yr, P r u n e s . .S Q f i  T . 2 d  871  ( 6 t h  1 3 7 ? )

Upholds Justice Douglas' concurring and dissenting 

discussion on the proposition that the purchase of guns is a 

constitutional right protected by the Second Amendment in Adams 

v. Williams.

Witherspoon.v. U.S. 533 F.2d 1247 (6th 19B01

Appellant contended that the Second Amendment afforded 

him protection from the federal firearms statutes because he was 

on his own business premises. There is, of course, no such 

specific proviso in the Second Amendment nor is there any 

Supreme Court interpretation'to that effect.

U.S. V. Luuchli m  F.2d 1037 f 7fch 19711

We reject defendant's argument that the Gun Control Act 

of 1968 is violative of the Second Amendment guarantee of the 

right to bear arms.

D^S. v.  McCutcheon. 446 F.2d 113 f7th 1971)

Statute requiring one who makes firearm to file with 

Secretary of Treasury or his delegate written application to 

make and register firearm and pay any applicable tax thereon and

N.C.B.H. STATEKENT
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statute requiting registration of such firearm by maker thereof 

did not infringe Second Amendment right to keeep and bear arms.

U‘S- v- Three Winchester 3 0 - 3 0  Caliber Lever Action Carhine«;
504 F. 2d 1288 (7th.19741

Statute prohibiting possession of firearms by previously 

convicted felon does not infringe on Second Amendment's 

protection of right to bear arms.

U.S. v. Svnnes 43B F.2d 754 (8th 19711

While the Court in Miller dealt with the prohibited 

possession of a sawed-off shotgun, the reasoning and conclusion 

of that case has carried forward to other federal gun 

legislation. We think it is also applicable here. Although 

Sec. 1202(a) is the broadest federal gun legislation to date, we 

see no conflict between it and the Second Amendment since there 

is no showing that prohibiting possession of firearms by felons 

the maintenance of a "well regulated militia."

U.S. v. Decker 446 F.2d 164 (Bth 1971)

The record-keeping requirements at issue here bear an 

even more tenuous relationship to the Second Amendment than did 

the statute involved in Miller. Thus, in light of the 

defendants failure to present any evidence indicating a conflict 

between the requirements of Secs. 922(m) and 923(g) and the 

maintenance of a well-regulated militia. We decline to hold 

that the statute violates the Second Amendment.

N.C.B.H. STATEMENT
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N.C.B.H. STATEMENT

Cody V. U.S. 4fiO y.74 34 (8th 19721
Second Amendment right to bear arms is not an absolute 

bar to Congressional regulation of the use or possession of 

firearms and its guarantee extends only to use or possession 

which has some reasonable relationship to the presentation or 

efficiency of a well-regulated ailitia.

U.S. v. Turcotte 55B F.2d B93_(Bth.J-977)

He find no reason to reconsider the decision in Codv 

that the prohibition of section S22 < oes not obstruct the 

maintenance of a well-regulated militia, and therefore is not 

violative of the Second Aaendnent.

U.S. v. Wvnde 579 F.2d 1Q8B fSth.19781

Upholds U.S. v. Turcotte. which declared that Sec. 

922(h) does not violate the Second Amendment right to bear arms.

U.S. v. Tomlin 454 F.2d 17b (9th 1972)

Statutes requiring registration of firearms and making 

it unlawful for any person to receive or possess unregistered 

firearms are not unconstitutional as infringing on right to bear 

arms under Second Amendment.

U.S. v. Oakes 564 F.2d 384 P.Oth 1977)

Purpose of the Second Amendment guaranteeing the right 

of the people to keep and bear arms, was to preserve the
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effectiveness and assure the continuation of the state militia. 

To apply the Second Amendment so as to guarantee defendant's 

right to keep an unregistered firearm which was not shown to 

have any connection to the militia, merely because defendant was 

technically a member of the Kansas militia, would be unjustified 

in terms of eithe: logic or policy; and his membership in "Posse 

Comitatus," an apparently non-governmental organization.

N.C.B.H. STATEMENT



H istorical B ases o f t h e  R i ght T o K eep a n d  B e a r  A r m s

b y  D a v id  T . H a r d y , P a r t n e r  in  t h e  L a w  F ir m  S a n d o  &  H a r d y

In  a n a ly s in g  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s , w e  m u s t  c o n s t a n t ­
l y  k e e p  in  m in d  t h a t  i t  i s  o n e  o f  t h e  fe w  r ig h t s  in  t h e  C o n s t i t u t io n  
w h ic h  c a n  c la im  a n y  c o n s id e r a b le  a n t iq u i t y .  F r e e d o m  o f  t h e  p r e s s ,  
fo r  in s t a n c e ,  h a d  l i t t l e  a n c e s t r y  a t  c o m m o n  la w : s t a t u t e s  r e q u ir in g  
a  g o v e r n m e n t  l i c e n s e  t o  p u b l i s h  a n y  w o r k s  o n  p o l i t i c a l  o r  r e l ig io u s  
m a t t e r s  w e r e  in  e f f e c t  in  E n g la n d  u n t i l  1 6 9 5 , w h e n  t h e y  w e r e  
a l lo w e d  to  e x p ir e  fo r  e c o n o m ic ,  n o t  l ib e r t a r ia n ,  r e a s o n s . f l ]  L o n g  
a f t e r  t h a t  d a te ,  p r o s e c u t io n s  a f t e r - t h e - f a c t  fo r  s e d i t io u s  l ib e l  w e r e  
c o m m o n . In  t h e  C o lo n ie s ,  t h e s e  a n d  s i m i l a r  s t a t u t e s  w e r e  l ik e w is e  
e n fo r c e d  a n d  o f f e n d in g  r e l ig io u s  m a t e r ia l  w a s  b u r n e d  i n  M a s s a c h u ­
s e t t s  a s  l a t e  a s  1 7 2 3 .[2 ] P r o t e s t s  a g a in s t  g e n e r a l  s e a r c h  w a r r a n t s  
d id  n o t  b e c o m e  c o m m o n  u n t i l  a f t e r  1 7 6 0 , a n d  t h e  in v a l id i t y  o f  s u c h  
w a r r a n t s  a t  c o m m o n  la w  w a s  n o t  r e c o g n iz e d  u n t i l  t h e  e v e  o f  t h e  
A m e r ic a n  R e v o lu t io n .[3 ]

I n  c o n t r a s t  to  t h e s e  r ig h t s ,  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s  c a n  
c la im  a n  a n c e s t r y  s t r e t c h in g  fo r  w e l l  o v e r  a  m i l l e n iu m .  T h e  a n t iq ­
u i t y  o f  t h e  r ig h t  is  so  g r e a t  t h a t  i t  i s  a l l  b u t  im p o s s ib le  t o  d o c u m e n t  
i t s  a c t u a l  b e g in n in g .  I t  i s  f a i r ly  c le a r  t h a t  i t s  o r ig in  la y  in  t h e  
c u s t o m s  o f  G e r m a n ic  t r ib e s ,  u n d e r  w h ic h  a r m s  b e a r in g  w a s  a  r ig h t  
a n d  a  d u t y  o f  f r e e  m e n ;  in  f a c t ,  t h e  c e r e m o n y  fo r  g iv i n g  f r e e d o m  to  
a  s la v e  r e q u ir e d  t h a t  t h e  fo r m e r  s l a v e  b e  p r e s e n t e d  w i t h  t h e  a r m a ­
m e n t  o f  a  f r e e  m a n .[4 ]  H e  t h e n  a c q u ir e d  t h e  d u t y  to  s e r v e  i n  a n  
e q u iv a l e n t  o f  a  c i t iz e n  a r m y . T h e s e  c u s t o m s  w e r e  b r o u g h t  in t o  
E n g la n d  b y  t h e  e a r l i e s t  S a x o n s .  T h e  f i r s t  m e n t io n  o f  t h e  c i t iz e n  
a r m y , o r  t h e  “ fy r d ” i s  fo u n d  in  d o c u m e n t s  d a t in g  to  6 9 0  A .D .,  b u t  
s c h o la r s  h a v e  c o n c lu d e d  t h a t  t h e  d u t y  to  s e r v e  in  s u c h  w i t h  p e r s o n ­
a l  a r m a m e n t  " is  o ld e r  t h a n  o u r  o ld e s t  r e c o r d s .” ( N o t  k n o w in g  o f  
t h e  e a r l i e r  r e c o r d s , 1 8 th  c e n t u r y  l e g a l  h is t o r ia n s  in c l u d in g  t h e  
g r e a t  B la c k s t o n e  a t t r ib u t e d  t h e  o r ig in  o f  t h e  E n g l i s h  s y s t e m  to  
A lfr e d  t h e  G r e a t ,  w h o  r u le d  i n  t h e  l a t e  9 th  c e n t u r y  A .D .)[5 ]

T h is  v i e w p o in t  o f  in d i v id u a l  a r m a m e n t  a n d  d u t y  d if f e r e d  g r e a t ly  
fr o m  t h e  f e u d a l  s y s t e m  w h ic h  w e r e  c o m in g  in t o  e x i s t e n c e  in  
E u r o p e . T h e  f e u d a l  s y s t e m  p r e s u p p o s e d  t h a t  t h e  v a s t  b u lk  o f  f i g h t ­
in g  d u t ie s  w o u ld  f a l l  t o  a  s m a l l  w a r r io r  c a s t e ,  c o m p o s e d  p r im a r i ly  
o f  t h e  m o u n t e d  k n ig h t .  T h e s e  in d iv id u a l s  h e ld  t h e  p r im a r y  p o l i t i c a l  
a n d  m i l i t a r y  p o w e r . T h u s  p e a s a n t  a r m a m e n t  w a s  a  t h r e a t  to  t h e  
p o l i t i c a l  s t a t u s  q u o . I n  E n g la n d ,  o n  t h e  o t h e r  h a n d , a  s y s t e m  
e v o lv e d  w h e r e b y  p e a s a n t  a r m a m e n t  b e c a m e  t h e  g r e a t  u n d e r p in ­
n in g  o f  t h e  s t a t u s  q u o  a n d  in d iv id u a l  a r m a m e n t  b e c a m e  v ie w e d  a s  
a  r ig h t  r a t h e r  t h a n  a  t h r e a t .

T h is  in  t u r n  s i g n i f i c a n t l y  c h a n g e d  t h e  e v o lu t io n  o f  p o l i t i c a l  s y s ­
t e m s  in  B r i t a in .  S in c e  so  m u c h  m i l i t a r y  p o w e r  l a y  w it h  t h e  p r iv a t e  
c i t iz e n ,  t h e  t r a d i t io n a l  m o n a r c h y  w a s  n e c e s s a r i ly  m u c h  m o r e  a  
l im i t e d  m o n a r c h y  t h a n  a n  a b s o lu t e  o n e . E v e n  a f t e r  t h e  N o r m a n
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C o n q u e s t  o f  1 0 6 6 , w h ic h  b r o u g h t  f e u d a l  s y s t e m s  in t o  B r i t a in ,  k in g s  
r e g u la r ly  a p p e a le d  to  th e  p eo p le  fo r  a s s i s t a n c e .  W il l i a m  R u fu s ,  
s e c o n d  N o r m a n  k in g  o f  E n g la n d , w a s  d r i v e n  to  a p p e a l  to  t h e  c i t i ­
z e n r y  t o  p u t  d o w n  a  r e b e ll io n  o f  f e u d a l  b a r o n s . T o  o b t a in  th e  
a s s i s t a n c e  o f  t h e  in d iv id u a l  a rm ed  c i t i z e n ,  h e  p r o m is e d  t h e  p e o p le  
o f  E n g la n d  to  p r o v id e  b e t t e r  la w s  t h e n  h a d  e v e r  b e e n  m a d e , to  
r e s c in d  a i l  n e w  t a x e s  in s t i t u t e d  d u r in g  h i s  r e ig n ,  a n d  to  a n n u l  th e  
h a t e d  f o r e s t  la w s  w h ic h  im p o se d  d r a c o n ia n  p u n is h m e n t s ;  in s p ir e d  
b y  h is  p r o m is e s ,  t h e  c i t iz e n r y  ro se  w i t h  t h e i r  a r m s  a n d  d e fe n d e d  
h is  g o v e r n m e n t  a g a in s t  t h e  reb e ls .[6 ] A f t e r  h is  d e a t h ,  h i s  b r o th e r ,  
H e n r y  I, o f t e n  d r i l l e d  t h e  c it iz e n  u n it s  in  p e r s o n ,  s e e k i n g  to  a p p e a l  
to  t h e  in d iv id u a l  m e m b e r s .  I n  sh o r t , k i n g s h i p  in  B r i t a in  b e c a m e  a  
fa r  m o r e  d e m o c r a t ic  a f f a ir  th a n  it  w o u ld  e v e r  b e c o m e  o n  t h e  C o n t i­
n e n t ,  d u e  in  m a j o r  p a r t  to  t h e  in d iv id u a l  a r m a m e n t  o f  t h e  B r i t i s h  
c i t iz e n .

T h e  A n g e v in  m o n a r c h s  e x p a n d e d  t h i s  s t i l l  f a r t h e r .  H e n r y  II , w h o  
is  c o n s id e r e d  t h e  f a t h e r  o f  th e  c o m m o n  la w , p r o m u lg a t e d  th e  
A s s iz e  o f  A r m s  in  1 1 8 1 . T h is  r e q u ir e d  a l l  B r i t i s h  c i t i z e n s  b e t w e e n  
15 a n d  4 0  to  p u r c h a s e  a n d  k e e p  a r m s . T h e  t y p e  o f  a r m s  r e q u ir e d  
v a r ie d  w i t h  w e a lt h ;  t h e  w e a l t h ie s t  h a d  t o  p r o v id e  t h e m s e lv e s  w it h  
f u l l  a r m o r , s w o r d , d a g g e r , a n d  w a r  h o r s e ,  w h i le  e v e n  t h e  p o o r e s t  
c i t iz e n s ,  “ t h e  w h o le  c o m m u n it y  o f  f r e e m e n ” , m u s t  h a v e  l e a t h e r  
a r m o r , h e lm e t ,  a n d  a  la n c e .[7 ]  T w ic e  a  y e a r  s ill c i t i z e n s  w e r e  to  b e  
in s p e c t e d  b y  t h e  k i n g ’s  o f f ic ia ls  to  in s u r e  t h a t  t h e y  p o s s e s s e d  t h e  
n e c e s s a r y  a r m s . C o n v e r s e ly ,  th e  E n g l i s h  m a d e  i t  q u i t e  c l e a r  t h a t  
t h e  k in g  w a s  to  b e  e x p e c t e d  to  d e p e n d  e x c l u s i v e l y  u p o n  h i s  a r m e d  
f r e e m e n .  W h e n  r e b e l l io u s  b a r o n s  fo r c e d  J o h n  I to  s ig n  t h e  M a g n a  
C a r ta  in  1 2 1 5 , t h e y  in s e r t e d  in  it s  p r o h ib i t i o n s  a  r e q u ir e m e n t  t h a t  
h e  “ e x p e l  f r o m  t h e  k in g d o m  a ll  f o r e i g n  k n ig h t s ,  c r o s s b o w m e n ,  
s e r g e a n t s ,  a n d  m e r c e n a r ie s ,  w h o  h a v e  c o m e  w it h  h o r s e s  a n d  w e a p ­
o n s  to  t h e  h a r m  o f  t h e  r e a lm .”

H e n r y  H I  c o n t i n u e d  th i s  tr a d it io n . I n  h i s  1 2 5 3  A s s i z e  o f  A r m s  h e  
e x p a n d e d  t h e  a g e  c a t e g o r ie s  to  in c lu d e  e v e r y o n e  b e t w e e n  1 5  a n d  60  
y e a r s  o f  a g e ,  a n d  m a d e  a  fu r th e r  m o d i f i c a t io n  w h ic h  b o r d e r e d  o n  
t h e  r e v o lu t io n a r y .  N o w , n o t  o n ly  w e r e  f r e e m e n  to  b e  a r m e d ,  b u t  
e v e n  v i l l e i n s ,  w h o  w e r e  l i t t l e  m o re  t h a n  s e r f s  a n d  w e r e  b o u n d  to  
t h e  la n d . N o w  a l l  “ c i t iz e n s ,  b u r g e s s e s ,  f r e e  t e n a n t s ,  v i l l e i n s  a n d  
o t h e r s  f r o m  15  to  6 0  y e a r s  o f  a g e ” w e r e  l e g a l ly  r e q u ir e d  to  b e  
a r m e d .[8 ]  E v e n  t h e  p o o r e s t  c la s s e s  o f  t h e s e  w e r e  r e q u ir e d  to  h a v e  a  
h a lb e r d  (a  p o le  a r m  w i t h  a n  a x e  a n d  s p i k e  h e a d )  a n d  a  k n i f e ,  p lu s  
a  b o w  i f  t h e y  o w n e d  la n d s  w o r th  o v e r  tw o  p o u n d s  s t e r l in g .

T h e  r o le  o f  t h e  a r m e d  c i t iz e n  e x o a n d e d  u n d e r  th e  r u le  o f  t h e  
fo u r  E d w a r d s . D u r in g  c iv i l  w a r s  in  W a le s ,  E d w a r d  I d is c o v e r e d  t h e  
u t i l i t y  o f  t h e  W e ls h  lo n g b o w , a n  e x t r e m e ly  p o t e n t  b o w  ( i t s  p u l l  w a s  
e s t im a t e d  to  h a v e  b e e n  b e tw e e n  1 0 0 -2 0 0  p o u n d s ,  w h e r e a s  t o d a y  a  
6 0 -p o u n d  b o w  is  c o n s id e r e d  e x tr e m e ly  p o w e r f u l )  w h ic h  c o u ld  p e n e ­
t r a t e  t h e  h e a v ie s t  a r m o r . U n l ik e  t h e  c r o s s b o w  (a n d  to  a n  e v e n  
g r e a t e r  e x t e n t ,  t h e  a r m o r  a n d  h o r se  o f  t h e  m o u n t e d  k n ig h t )  t h e  
lo n g b o w  c o u ld  b e  m a d e  c h e a p ly  e n o u g h  a n d  m a i n t a in e d  e a s i ly  
e n o u g h  to  b e c o m e  t h e  u n iv e r s a l  a r m a m e n t  o f  a l l  c i t i z e n s .  W h i l e  o n  
t h e  C o n t in e n t  s o  d e a d ly  a  w e a p o n  w a s  c o n s i d e r e d  a  t h r e a t  to  t h e  
r u le  o f  t h e  a r m o r e d  k n ig h t ,  in  B r ita in  i t s  u s e  w a s  e n c o u r a g e d  b y  
t h e  m o n a r c h . A t  C r e c y , P o it i e r s  a n d  A g in c o u r t ,  t h e  lo n g b o w  in  t h e  
h a n d s  o f  B r i t i s h  c o m m o n e r s  d e c im a te d  t h e  F r e n c h  a r m o r e c
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k n ig h t s .  B y  1 3 6 9  E d w a r d  H I  w a s  o r d e r in g  t h e  s h e r i f f s  o f  L o n d o n  to  
r e q u ir e  “ e v e r y o n e  o f  s a id  c i t y  s t r o n g e  i n  b o d y , a t  le i s u r e  t i m e  o n  
h o l id a y s ” to  " u s e  in  t h e i r  r e c r e a t io n  b o w e s  a n d  a r r o w s .” [9 ] H e  
h a r d ly  n e e d e d  t h e  e n c o u r a g e m e n t ;  t h e  a r c h e r y  r a n g e s  o u t s id e  
L o n d o n  w e r e  s o  c o n s t a n t ly  s w a m p e d  w i t h  a r r o w s  t h a t  n o  g r a s s  
w o u ld  g r o w  u p o n  t h e m .  E d w a r d  I V  c o n t i n u e d  t h i s  p o lic y ,  c o m ­
m a n d in g  t h a t  “ e v e r y  E n g l i s h m a n  o r  I r i s h m a n  d w e l l in g  in  E n g la n d  
m u s t  h a v e  a  b o w  o f  h i s  o w n  h e ig h t ” , a n d  c o m m a n d in g  t h a t  e a c h  
to w n  b u i ld  a n d  m a in t a in  a n  a r c h e r y  r a n g e  u p o n  w h ic h  e v e r y  c i t i ­
z e n  m u s t  p r a c t ic e  o n  f e a s t  d a y s .[1 0 ] I n  1 4 7 0  h e  b a n n e d  g a m e s  o f  
d ic e , h o r s e s h o e s ,  a n d  t e n n i s  in  o r d e r  to  f o r c e  c i t i z e n s  t o  u s e  n o t h i n g  
b u t  t h e  b o w  f o r  s p o r t f l l ]  H e  im p o s e d  p r i c e  c o n t r o l s  o n  b o w s  in  
o r d e r  t o  e n s u i e  t h a t  b o w s  w o u ld  b e  i n e x p e n s i v e  e n o u g h  fo r  e v e n  
t h e  p o o r e s t  c i t i z e n  to  p u r c h a s e  th e m .[1 2 ]

W h ile  t h e  c o m m o n  la w  s o u g h t  to  f o r c e  a l l  c o m m o n e r s  to  p o s s e s s  
w h a t  w a s  t h e n  t h e  m o s t  d e a d ly  m i l i t a r y  w e a p o n , i t  a l s o  im p o s e d  
o n ly  t h e  m o s t  m in im a l  r e s t r a in t s  u p o n  u s e  o f  t h a t  w e a p o n . T h e s e  
fo c u s e d  p u r e ly  u p o n  c r im in a l  m is u s e  o f  t h e  w e a p o n  o r  i t s  t r a n s p o r ­
t a t io n  in t o  c e r t a in  h i g h l y  p r o te c te d  a r e a s .  I n  1 2 7 9 , fo r  in s t a n c e ,  
th o s e  c o m in g  b e fo r e  t h e  r o y a l  c o u r ts  w e r e  r e q u ir e d  to  “ c o m e  w i t h ­
o u t  a l l  f o r c e  a n d  a r m o r ” .[13 ] T h e  S t a t u t e  o f  A r m s ,  w h o s e  d a t e  o f  
e n a c t m e n t  i s  u n c e r t a in ,  r e q u ir e d  t h a t  s p e c t a t o r s  a t  t o u r n a m e n t s  
a t t e n d  w i t h o u t  a r m a m e n t  a n d  t h a t  t h o s e  p a r t i c ip a t in g  in  t h e  to u r ­
n a m e n t  c a r r y  s w o r d s  w i t h o u t  p o in ts .[1 4 ]  T h e  1 3 2 8  S t a t u t e  o f  N o r t h ­
a m p t o n  p r o h ib i t e d  a n y o n e ,  o th e r  th a n  t h e  k in g ’s  s e r v a n t s  o r  c i t i ­
z e n s  a t t e m p t i n g  to  k e e p  t h e  p e a c e , f r o m  c o m i n g  b e fo r e  t h e  k in g ’s  
m in is t e r s  “ w i t h  fo r c e  a n d  a r m s ” , o r  a c t i n g  “ i n  a f f r a y  o f  t h e  p e a c e ” , 
a n d  fr o m  g o in g  o r  r id in g  “ a r m e d  b y  n i g h t  o r  b y  d a y  in  f a ir s ,  
m a r k e t s ,  n o r  i n  t h e  p r e s e n c e  o f  t h e  j u s t i c e s  o r  o t h e r  m i n is t e r s  n o r  
in  n o  p a r t  e l s e w h e r e  ” [15 ] In  l i g h t  o f  t h e  c o m m o n  la w  p r e f e r ­
e n c e  fo r  in d i v id u a l  a r m a m e n t ,  h o w e v e r ,  E n g l i s h  c o u r t s  c o n s t r u e d  
t h i s  to  m e a n  t h a t  o n ly  c a r r y in g  o f  a r m s  i n  a  t h r e a t e n in g  o r  t e r r i f y ­
in g  m a n n e r  w a s  p r o h ib i t e d .  I n  t h e  w o r d s  o f  W illia m  H a w k in s  in  
h is  “P le a s  o f  t h e  C r o w n ” , “ n o  w e a r in g  o f  a r m s  is  w i t h in  t h e  m e a n ­
in g  o f  t h e  s t a t u t e ,  u n le s s  i t  b e  a c c o m p a n i e d  w i t h  s u c h  c ir c u m ­
s t a n c e s  a s  a r e  a p t  t o  t e r r i f y  th e  p e o p le ;  f r o m  w h ic h  i t  s e e m s  to  
f o l lo w , t h a t  p e r s o n s  o f  q u a l i t y  a r e  in  n o  d a n g e r  o f  o f f e n d in g  a g a in s t
t h e  s t a t u t e  b y  w e a r in g  c o m m o n  w e a p o n s  ” [1 6 ] T h u s- t h e  s o le
c o m m o n  la w  r e s t r a in t s  u p o n  u s e  o f  a r m a m e n t  in  t h i s  p e r io d  fo ­
c u s e d  e i t h e r  u p o n  c a r r y in g  in to  s p e c i a l l y  p r o te c t e d  a r e a s  o r  u p o n  
w h a t  to d a y  w o u ld  b e  c o n s id e r e d  a s s a u l t  w i t h  a  d e a d ly  w e a p o n .

W h ile  f i r e a r m s  h a d  b e e n  in v e n t e d  s o m e t i m e  b e fo r e , o n ly  in  t h e  
1 6 th  c e n t u r y  d id  t h e y  b e c o m e  tr u ly  p o r t a b l e  w i t h  th e  in v e n t io n  o f  
t h e  w h e e l lo c k .  T h is  b r e a k t h r o u g h  in s p ir e d  a  n u m b e r  o f  a t t e m p t s  in  
E u r o p e  a n d  E n g la n d  to  c o n tr o l  w e a p o n r y .  T h e  E m p e r o r  M a x m i l ia n  
a t t e m p t e d  to  im p o s e  b a n s  u p o n  w h e e l lo c k  m a n u f a c t u r e  t h r o u g h o u t  
h is  e m p ir e  o n  t h e  C o n t in e n t ;  th e  F r e n c h  im p o s e d  s t r i c t  c o n t r o l s  
b o th  u p o n  m a n u f a c t u r e  a n d  S id e o f  f i r e a r m s  a n d  u p o n  a s s e m b ly  o f  
a m m u n it io n  a n d  m a k in g  o f  p o w d e r .[1 7 ] T h e  E n g l i s h  b r ie f ly  e x p e r i ­
m e n t e d  w i t h  s u c h  b u t  fo u n d  th e m  r e p u g n a n t  to  t h e i r  in s t i t u t io n s .  
H e n r y  VTI h a d  in  1 5 0 3  b a n n e d  th e  s h o o t i n g  o f  c r o s s b o w s  u p o n  a n  
e x t r e m e ly  l im i t e d  b a s is .[1 8 ]  F ir s t ,  o n ly  s h o o t i n g  a n d  n o t  p o r  .^ s s io n  
w a s  o u t la w e d ,  a n d  t h a t  o n ly  w ith o u t  a  l i c e n s e  o r  “ p la c a r d e ” fr o m  
t h e  k in g .  S e c o n d ly ,  a n  e x c e p t io n  w a s  m a d e  fo r  th o s e  w h o  s h o t  in
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d e f e n s e  o f  a  r e s id e n c e  (“ b u t  i f  h e  s h o t e  a w  o f  a  h o w s e  fo r  t h e  
la w e f u U  d e f e n  o f  t h e  s a m e ” ) a n d  fo r  lo r d s  w h o  o w n e d  la n d  w o r th  
2 0 0  m a r k s  p e r  y e a r .  T h ir d ,  a s  m ig h t  b e  s u r m is e d  fr o m  t h e  b a n  
u p o n  s h o o t in g  r a t h e r  t h a n  u p o n  o w n e r s h ip , t h e  p u r p o s e  w a s  to  
f o r c e  c i t i z e n s  to  u s e  t h e  lo n g b o w , w h ic h  w a s  c o n s id e r e d  a  m u c h  
d e a d l i e r  w e a p o n .

H i s  s u c c e s s o r  H e n r y  V T H  w a s  a  g r e a t  d e v o t e e  o f  t h e  lo n g b o w  a n d  
e a r l y  in  h is  r e ig n  a t t e m p t e d  to  p u s h  it s  u se  b y  s t i l l  m o r e  v ig o r o u s  
m e a n s .  I n  1 5 1 1  h e  e n a c t e d  “ a n  a c t  c o n c e r n in g  s h o o t in g  in  lo n g e  
b o w e s ”  w h ic h  b a n n e d  g a m e s ,  r e q u ir e d  fa th e r s  t o  p u r c h a s e  b o w s  fo r  
s o n s  b e t w e e n  t h e  a g e s  o f  7  a n d  1 4  a n d  to  “ l e r a  t h e y m  a n d  b r y n g  
t h e y m  u p  in  s h o o t y n g ” . F r o m  a g e  14 u n t i l  4 0  e a c h  n o n -d is a b le d  
c i t i z e n  w a s  o b lig e d  to  p r a c t ic e  lo n g b o w  s h o o t in g  a n d  a ls o  to  h a v e  
b o w  a n d  a r r o w s  " c o n t y n u a l ly  in  h y s  h o u s e .” A n y o n e  w h o  f a i l e d  to  
o w n  a n d  u s e  a  lo n g b o w  w a s  s u b j e c t  to  a  f in e . T h e  b a n  u p o n  c r o s s ­
b o w s  w a s  r e n e w e d  a n d  t h e  p r o p e r ty  r e q u ir e m e n t  fo r  s u c h  w a s  
r a i s e d  to  3 0 0  m a r k s .[1 9 ]

I n  1 5 1 4  H e n r y  e x t e n d e d  t h e  b a n  u p o n  c r o s s b o w s  to  in c l u d e  
“h a n d g o n n e s ”  (w h ic h  a t  t h a t  t i m e  m e a n t  a n y  f i r e a r m  c a r r ie d  b y  
h a n d ,  a s  o p p o s e d  to  c a n n o n s ,  r a t h e r  th a n  w h a t  a r e  to d a y  c a l l e d  
“ p i s t o l s ” ), a n d  to  e x t e n d  t h e  b a n  to  p o s s e s s io n  a s  w e l l  a s  s h o o t -  
in g .[ 2 0 ]  O n c e  a g a in  t h e  i n t e n t  w a s  to  fo r c e  o w n e r s h ip  a n d  u s e  o f  
t h e  lo n g b o w  in  p la c e  o f  t h e  l e s s  e f f ic ie n t  f i r e a r m s  o f  t h e  t im e .

U n l i k e  h is  c o n t i n e n t a l  e q u iv a le n t s ,  H e n r y  w a s  s o o n  fo r c e d  to  
g i v e  u p  h is  a t t e m p t  a t  g u n  c o n tr o L  In  1523 t h e  p r o p e r t y  q u a l i f i c a ­
t i o n  w a s  lo w e r e d  fr o m  3 0 0  p o u n d s  s t e r l in g  to  o n l y  10 0  p o u n d s ,  a n d  
t h e  p e n a l t y  w a s  r e d u c e d  fr o m  im p r is o n m e n t  a n d  f i n e  to  a  f in e  
o n ly .( 2 1 ]  In  1 5 4 1  t h e  s t a t u t e  w a s  a g a in  a m e n d e d  ( a d d in g  in  i t s  
p r e f a c e  a  p r o t e s t  t h a t  d e s p i t e  t h e  e a r l ie r  la w  p e o p le  " h a v e  u s e d  
a n d  y e t  d o e  d a y l i e  r y d e  a n d  g o  in  t h e  K in g 's  h ig h w a y e s  a n d  e l s e ­
w h e r e ,  h a v in g  w i t h  t h e m  c r o s b o w e s  a n d  l i t t l e  h a n d g u n s ” ) to  p e r m it  
o w n e r s h ip  o f  t h e  lo n g e r  a r m s  ( o v e r  th r e e - q u a r te r s  o f  a  y a r d  o r  o n e  
y a r d  in  t o t a l  le n g t h ,  d e p e n d in g  u p o n  ty p e ) b y  a n y  c i t iz e n ,  a n d  
o w n e r s h ip  o f  t h e  s h o r t e r  a r m s  b y  c it iz e n s  w i t h  o v e r  100  p o u n d s ’ 
w o r t h  o f  la n d .(2 2 ]  I t  a l s o  p r o h ib i t e d  s h o o t in g  w i t h i n  a  q u a r t e r  o f  a  
m i l e  o f  a  to w n  e x c e p t  u p o n  a  r a n g e  “ or  fo r  d e f e n s e  o f  h i s  p e r s o n  o r  
h o u s e ” , a n d  p r o v id e d  t h a t  “ i t  s h a l  b e  la u f u l l  f r o m  h e n c e f o r t h  to  a l l  
g e n t l e m e n ,  y o e m e n  a n d  s e r v i n g e m e n  . . . a n d  to  a l l  t h e  in h a b i ­
t a n t s  o f  c i t r ie s ,  b o r o u g h e s  a n d  m a r k e t t  t o w n e s  o f  t h i s  r e a lm e  o f  
E n g la n d e  to  s h o t e  w i t h  a n y  h a n d g u n e ,  d e m y h a k e  o r  h a g b u t t  a t  
a n y e  b u t t  o r  b a n k  o f  e a r t h  . . .  t o  h a v e  a n d  k e p e  in  e v e r i e  o f  t h e i r  
h o u s e s  a n y  s u c h  h a n d g u n e  o r  h a n d g u n e s  . . . w i t h  t h e  i n t e n t  to  
u s e  a n d  s h o t e  t h e  s a m e  a t  a  b u t  o r  b a n k  o f  e a r t h  . . . t h i s  p r e s e n t  
a c t  o r  a n y t h i n g e  t h e r e i n  c o n t e y n e d  to  th e  c o n t r a r i e  n o t w it h s t a n d -  
i n g e .” E v e n t u a l l y  H e n r y  g a v e  u d  t h e  e n t ir e  e f f o r t  a n d  s im p ly  r e ­
s c i n d e d  h is  f ir e a r m  la w 3  b y  p r o c la m a t io n .[2 3 ]  W e a p o n s  c o n t r o l— a t  
l e a s t  t h a t  w h ic h  l im i t e d  a r m a m e n t  r a th e r  t h a n  r e q u ir e d  i t — w a s  
r e c o g n iz e d  a s  r e p u g n a n t  to  t h e  E n g l i s h  s y s t e m . I n d e e d ,  t h e  T u d o r  
l e g a l  c o m m e n t a t o r  S ir  J o h n  F o r t e s c u e  w o u ld  c o m m e n t  ( in  h is  c o m ­
p a r i s o n  b e t w e e n  t h e  h a p p y  s t a t e  o f  p e a s a n t s  in  E n g la n d ,  w i t h  it s  
l i m i t e d  m o n a r c h y , a n d  t h e  u n h a p p y  s t a t e  o f  p e a s a n t s  in  F r a n c e ,  
w i t h  a b s o lu t e  m o n a r c h y )  t h a t  t h e  F r e n c h  p e a s a n t s  w e r e  so  p o o r ly  
o f f  t h a t  t h e y  n o t  o n ly  s t a r v e d  b u t  c o u ld  n o t  h a v e  a n y  “ W e p e n ” o r  
t h e  m e a n s  to  o b ta in  it .(2 4 ]  T h e  c o n s c io u s n e s s  o f  E n g l i s h  a s  a  w e a p -



o n s  o w n in g  a n d  u s i n g  p e o p le ,  i n  c o n t r a s t  to  t h e  F r e n c h  a n d  o th e r  
C o n t in e n t a l s ,  w a s  b e g in n i n g  to  t a k e  fo r m .

U n d e r  E l i z a b e t h  t h e  E n g l i s h  m i l i t i a  s y s t e m  d e v e lo p e d  s t i l l  fa r ­
th e r ;  in d e e d ,  i t  w a s  d u r in g  h e r  r e ig n  t h a t  t h e  p h r a s e  “ m i l i t i a ” w a s  
f i r s t  u s e d  to  d e s c r ib e  t h e  c o n c e p t  o f  a  u n iv e r s a l l y  a r m e d  p e o p le  
r e a d y  t o  s t a n d  in  d e f e n s e  o f  t h e i r  n a t io n .[ 2 5 ]  T h e  m i l i t ia  w e r e  n o w  
m u s t e r e d  b y  c o u n t y  l i e u t e n a n t s  a n d  c a l l e d  t o  fo r m a l  m u s t e r s  to  
d is p la y  a n d  p r a c t ic e  w i t h  t h e i r  w e a p o n s .[2 6 ]  E l iz a b e t h  a ls o  s o u g h t  
t h e  c r e a t io n  o f  " tr a in e d  b a n d s ” o r  “ t r a in  b a n d s ” , w h ic h  w e r e  s m a l l  
m i l i t i a  u n i t s  g iv e n  s p e c ia l  t r a i n i n g  a n d  p r o v id e d  w i t h  g o v e m m e n -  
t a l l y  p u r c h a s e d  a r m s .[2 7 ]

H e r  e f f o r t s  la r g e l y  d e c a y e d  t in d e r  h e r  s u c c e s s o r  J a m e s  I, w h o  
p e r m i t t e d  r e p e a l  o f  s o m e  o f  t h e  m o s t  im p o r t a n t  m i l i t i a  s t a t u t e s .  
H is  s u c c e s s o r ,  C h a r le s  I , p a id  t h e  p r ic e .  I n c r e a s in g  h o s t i l i t y  fr o m  
P a r l i a m e n t ,  w h ic h  w a s  n o w  b e g in n i n g  to  a s s e r t  i t s e l f  a s  a  d is t in c t  
l e g i s l a t iv e  b o d y , b r o u g h t  t h e  k in g d o m  to  t h e  b r in k  o f  c iv i l  w a r . T h e  
k in g  c o m p r o m is e d ,  s e n d in g  h i s  b e s t  a d v is o r  t o  t h e  s c a f fo ld ,  b u t  
w h e n  P a r l i a m e n t  a s k e d  fo r  c o n t r o l  o v e r  t h e  m i l i t i a  h e  e x p lo d e d .  
“B y  G o d , n o t  f o r  a n  h o u r ,  y o u  h a v e  a s k e d  t h a t  o f  m e  i n  t h i s ,  w h ic h  
w a s  n e v e r  a s k e d  o f  a  k in g ,  ’[2 8 ] h e  r e p l ie d .  A n  u n s u c c e s s f u l  a t t e m p t  
t o  a r r e s t  f i v e  m e m b e r s  o f  P a r l i a m e n t  o n  c h a r g e s  o f  t r e a s o n  le d  tc  
t h e  f i n a l  b r e a c h .  T h e  f iv e  m e m b e r s  w e r e  p r o t e c t e d  b y  t h e  L o n d o n  
m i l i t ia ,  a n d  t h e  k in g  w a s  fo r c e d  t o  f l e e  t h e  c i t y  a n d  a t t e m p t  to  
m u s t e r  h i s  o w n  a n  ly .

A s  t h e  c iv i l  w a r  w o r e  o n , P a r l i a m e n t  w a s  a t  l e n g t h  d r iv e n  to  
c r e a t e  t h e  “ N e w  M o d e l  A r m y " , a  s t a n d in g  b o d y  o f  v e t e r a n  tr o o p s  
w h o  w e r e  p r e d o m in a n t ly  P u r i t a n .[ 2 9 ]  T h e s e  w e r e  r ig o r t ^ s ly  d is c i­
p l in e d  u n d e r  t h e  le a d e r s h ip  o f  O l iv e r  C r o m w e l l ,  w h o  e v e n t u a l ly  
r o s e  to  h e a d  t h e  a r m y ,  a n d  w i t h  t h e i r  a id  P a r l i a m e n t  e n d e d  a s  t h e  
v ic t o r  in  t h e  c iv i l  w a r .  B u t  i n  J u l y  1 6 4 7  t h e  N e w  M o d e l  A r m y  
( a l i e n a t e d  b y  a  f a i lu r e  o f  p a y  a n d  b y  t h e  a n t i - P u r i t a n  m e a s u r e s  o f  
t h e  P a r l i a m e n t )  m a r c h e d  o n  L o n d o n  a n d  t o o k  o v e r  t h e  g o v e r n ­
m e n t .  O n  D e c e m b e r  6 , 1 6 4 8  t r o o p s ,  a c t i n g  o n  C r o m w e l l ’s  o r d e r s ,  
s u r r o u n d e d  t h e  P a r l i a m e n t  b u i l d in g  a n d  d r o v e  o f f  o v e r  1 4 0  m e m ­
b e r s . T h e  r e m a in d e r  fo r m e d  w h a t  b e c a m e  k n o w n  a s  “ t h e  R u m p  
P a r l i a m e n t ” . B y  1 6 5 3  e v e n  t h e  R u m p  w a s  a n  im p e d im e n t  t o  C r o m ­
w e l l  a n d  h e  u s e d  h i s  t r o o p s  to  t o t a l l y  s h u t  d o w n  p a r l ia m e n t a r y  
g o v e r n m e n t ;  t h e  a r m y  o f f ic e r s  t h e n  s e l e c t e d  a  n e w  P a r l i a m e n t  
c o m p o s e d  la r g e l y  o f  P u r i t a n  e ld e r s .  A  s h o r t  t i m e  l a t e r  C r o m w e ll  
p r e s s u r e d  i t s  d i s s o lu t io n  a n d  i n  1 6 5 4  h e  r e p la c e d  i t  w i t h  y e t  a n ­
o t h e r  P a r l i a m e n t ,  i n  w h o s e  e l e c t io n  o n ly  t h o s e  w h o s e  la n d  w a s  
w o r t h  o v e r  2 0 0  p o u n d s  s t e r l i n g  c o u ld  v o t e .  T h is  P a r l i a m e n t  in  tu r n  
n a m e d  C r o m w e l l  “ L o r d  P r o t e c t o r "  a n d  k in g  o f  E n g la n d  in  a l l  b u t  
n a m e .  Y e t  a  y e a r  l a t e r  C r o m w e l l  d is s o lv e d  e v e n  t h i s  P a r l i a m e n t  
a n d  e s t a b l i s h e d  a  m i l i t a r y  d ic t a t o r s h ip ,  d iv id in g  t h e  n a t io n  in t o  
e le v e n  d i s t r ic t s ,  e a c h  h e a d e d  b y  a  m a j o r  g e n e r a l  w h o s e  d u t ie s  
in c lu d e d  p o l i t i c a l  s u r v e i l l a n c e ,  c e n s o r s h ip  o f  p u b l ic a t io n s ,  a n d  in ­
f l u e n c in g  f u t u r e  e le c t io n s .[ 3 0 ]  A  m a j o r  f a c t o r  in  t h e  d is s o lu t io n  o f  
s e v e r a l  o f  t h e s e  p a r l ia m e n t s  w a s  t h e i r  a t t e m p t  to  a d o p t  n e w  m i l i t ia  
s t a t u t e s ;  C r o m w e l l ,  w h o  c o n t r o l le d  b y  t h e  n e w  m o d e l  a r m y ,  h a d  
l i t t l e  in t e r e s t  in  p e r m i t t in g  P a r l i a m e n t  to  r e o r g a n iz e  t h e  m i l i t ia .

F o l lo w in g  C r o m w e l l ’s  d e a t h ,  t h e  E n g l i s h  w e r e  m o r e  t h a n  h a p p y  
to  a c c e p t  b a c k  t h e  s o n  o f  t h e  l a t e  C h a r le s ,  C h a r le s  II , a s  m o n a r c h .  
C h a r le s  II  p r o m p t ly  d is s o lv e d  t h e  a r m y ,  o f f e r in g  f u l l  p a y  p lu s  a
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b o n u s  fr o m  h is  o w n  f in a n c e s ,  a n d  g u a r a n t e e i n g  w o r k  o n  p u b lic  
w o r k s  p r o je c t s  fo r  t h e  d e m o b i l i z e d  tr o o p s .[3 1 ]  H e  a l s o  s o u g h t  to  
s e c u r e  h i m s e l f  b y  a  v a r ie t y  o f  l e g i s l a t io n  w h ic h  p e o p le  in  P a r l i a ­
m e n t ,  in  t h e i r  h a s t e  to  w e lc o m e  t h e  e n d  o f  P u r i t a n  r u le ,  d id  n o t  
r e c o g n iz e  a s  d ic t a t o r ia l .  I n  1 6 6 1  a n d  1 6 6 2  h e  e x p a n d e d  t h e  d e f i n i ­
t io n  o f  t r e a s o n ,  im p o s e d  p r e s s  c e n s o r s h ip ,  r e s t r ic t e d  p r a c t ic e  o f  
r e l ig io n  b y  P u r i t a n s  a n d  o t h e r s  a n d  le v e l e d  t h e  p r o t e c t iv e  w a l l s  o f  
m a n y  t o w n s  w h ic h  h a d  s id e d  w i t h  P a r l ia m e n t .f 3 2 ]  I n s t r u c t io n s  
w e r e  a ls o  i s s u e d  to  t h e  lo r d 's  l i e u t e n a n t  to  fo r m  s p e c i a l  m i l i t i a  
u n i t s  o u t  o f  v o lu n t e e r s  o f  f a v o r a b le  p o l i t i c a l  v ie w s ,  “ t h e  o f f ic e r s  to  
b e  n u m e r o u s ,  d is a f f e c t e d  p e r s o n s  w a t c h e d  a n d  n o t  a l l o w e d  to  a s ­
s e m b le ,  a n d  t h e i r - a r m s  s e iz e d .  . . .” [3 3 ] T h e  e x c e s s iv e  s e a r c h e s  fo r  
a r m s  u n d e r  t h a t  o r d e r  le d  to  P a r l i a m e n t a r y  r e s i s t a n c e  a n d  r e fu s a l  
to  g r a n t  a  m i l i t i a  b i l l  in  t h e  s e s s io n s  o f  1 6 6 0  a n d  1 6 6 1 .[3 4 ]  O n ly  in  
1 6 6 2  w a s  C h a r le s  a b le  to  o b t a in  a  m i l i t i a  s t a t u t e  p l e a s in g  to  h im .  
T h e  1 6 6 2  s t a t u t e  p e r m i t t e d  t h e  K in g  to  a p p o in t  L ie u t e n a n t s  fo r  
e a c h  c o u n t y  a n d  m a j o r  c ity ;  t h e s e  l i e u t e n a n t s  c o u ld  c h a r g e  p e r s o n s  
w it h  t h e  r e s p o n s ib i l i t y  o f  e q u ip p in g  a n d  p a y in g  a  m i l i t i a  m a n .  B u t  
n o t  e v e r y  E n g l i s h m a n  w a s  r e q u ir e d  to  b e  a r m e d  o r  s e r v e ,  a n d  t h o s e  
w h o  w e r e  r e q u ir e d  c o u ld  a lw a y s  h ir e  a  s u b s t i t u t e  to  a p p e a r  fo r  
th e m . T h e  l i e u t e n a n t s  w e r e  m o r e o v e r  e m p o w e r e d  to  h ir e  p e r s o n s  
“ to  s e a r c h  fo r  a n d  s e i z e  a l l  a r m s  in  t h e  c o s t o d y  o r  p o s s e s s io n  o f  a n y  
p e r s o n  o r  p e r s o n s  w h o m  t h e  s a id  l i e u t e n a n t  o r  a n y  tw o  o r  m o r e  o f  
t h e i r  d e p u t i e s  s h a l l  j u d g e  d a n g e r o u s  to  t h e  p e a c e  o f  t h e  k in g ­
d o m . . . .” [3 5 ] T h e  C a le n d a r  o f  S t a t e  P a p e r s  fo r  t h e  p e r io d  i s  f i l l e d  
w it h  r e p o r t s  o f  c o n f i s c a t io n s  o f  w e a p o n s  fr o m  s u s p ic io u s  p e r s o n s  
a n d  r e l ig io u s  in d e p e n d e n t s . [ 3 6 ]  C h a r le s  a ls o  b y  p r o c la m a t io n  o r ­
d e r e d  g u n s m it h s  to  p r o d u c e  r e c o r d s  o f  a l l  f i r e a r m s  so ld ;  im p o r t a ­
t io n  o f  f i r e a r m s  fr o m  o v e r s e a s  w a s  b a n n e d ;  a n d  c a r r ie r s  t h r o u g h ­
o u t  t h e  r e a lm  w e r e  fo r b id d e n  to  t r a n s p o r t  f i r e a r m s  w i t h o u t  f i r s t  
o b t a in in g  a  l i c e n s e .  (T h e  r e s e m b la n c e  b e t w e e n  t h e s e  m e a s u r e s  a n d  
t h e  A m e r ic a n  1 9 6 8  G u n  C o n tr o l  A c t  i s  a s t o n is h in g ) .

In  16 7 1  t h i s  w a s  fo l lo w e d  w i t h  a n  a m e n d m e n t  to  t h e  H u n t in g  
A c t .  H u n t in g  w a s  r e s t r ic t e d  to  t h o s e  w h o  o w n e d  la n d s  w o r t h  1 0 0  
p o u n d s  a n d , m o s t  im p o r t a n t ly ,  t h o s e  w h o  c o u ld  n o t  h u n t  (w h o  
fo r m e d  t h e  v a s t  b u lk  o f  t h e  k in g d o m )  w e r e  “ d e c la r e d  to  b e  p e r s o n s  
b y  t h e  la w s  o f  t h i s  r e a lm , n o t  a l l o w e d  to  h a v e  o r  k e e p  fo r  t h e m ­
s e l v e s ,  o r  a n y  o t h e r  p e r s o n  o r  p e r s o n s ,  a n y  g u n s ,  b o w s , g r e y ­
h o u n d s .  . . .” [3 7 ] “ G u n s ”  w e r e  a n  a d d it io n  to  t h e  l i s t :  a l l  b u t  t h e  
w e a l t h i e s t  la n d - o w n e r s  c o u ld  b e  d is a r m e d .  A s  C h a r le s '  r e ig n  w o r e  
o n  h e  e n c o u n t e r e d  in c r e a s in g  o p p o s i t io n  fr o m  P a r l i a m e n t  a n d  fr o m  
w h a t  w a s  b e c o m in g  t h e  W h ig  pax j .  T h is  h e  m e t  b y  s u c h  d r a s t ic  
m e a s u r e s  a s  m o v in g  t h e  s i t t i n g  o f  P a r l i a m e n t  fr o m  L o n d o n  (w h ic h  
w a s  q u it e  fa v o r a b le  to  t h e  W h ig s )  t o  O x fo r d , a n d  b y  a r r e s t in g  a n d  
e x e c u t i n g  s e v e r a l  W h ig  le a d e r s  o n  c h a r g e s  o f  t r e a s o n .  C h a r le s  s u r ­
v iv e d ,  b u t  i t  w a s  a  c lo s e  r a c e .

J a m e s  n ,  C h a r le s '  b r o t h e r  a n d  s u c c e s s o r ,  w o u ld  n o t  b e  s o  lu c k y .  
H e  c o n t in u e d  to  e n f o r c e  t h e  la w s  o n  d i s a r m a m e n t ,  d i r e c t in g  t h e m  
w it h  in c r e a s in g  fo r c e  a g a in s t  P u r i t a n s  a n d  h is  p o l i t i c a l  o p p o n e n t s .  
M o r e o v e r  h e  u s e d  h i s  “ d is p e n s in g  p o w e r ”  to  p e r m it  C a t h o l ic  o f f i­
c e r s  to  s t a y  w it h  t h e  a r m y . H e  s o u g h t  to  o b t a in  p e r m is s io n  to  
e x p a n d  t h e  s t a n d in g  a r m y  c o m p la in in g  t h a t  d u r in g  r e b e l l io n  t h e  
m i l i t i a  “ is  n o t  s u f f i c i e n t  fo r  s u c h  o c c a s io n s ,  a n d  t h a t  t h e r e  is  n o t h ­
in g  b u t  a  g o o d  fo r c e  o f  w e l l  d i s c ip l in e d  t r o o p s  in  c o n s t a n t  p a y  t h a t
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c a n  d e f e n d  u s . . . ." [38 ] P a r l i a m e n t  r e f u s e d ,  b u t  J a m e s  k e p t  a  l i m ­
i t e d  s t a n d in g  a r m y  o n  fo o t  f r o m  bu' o w n  n  sou rces . I n  1 6 8 6  h e  
i s s u e d  o r d e r s  to  s i x  lo r d  l i e u t e n a n t  c o m p l a P - n g  t h a t  " a  g r e a t  
m a n y  p e r s o n s  n o t  q u a l i f i e d  b y  la w , u n d e r  p i* : te n s e  o f  s h o o t in g  
m a t c h e s ,  k e e p  m u s k e t s  o r  o t h e r  g u n s  in  t h e i r  h o u s e s ,” a n d  t h a t  h e  
d e s ir e d  t h e m  to  " c a u s e  s t r i c t  s e a r c h  to  b e  m a d e  fo r  s u c h  m u s k e t s  
o r  g u n s  a n d  to  s e i s e  a n d  s a f e l y  k e e p  t h e m  u n t i l  f u r t h e r  o r d e r .” [3 3 ]  
I n  I r e la n d  h e  o r d e r e d  G e n e r a l  T y r c o n n e l  t o  d is a r m  t h e  p o p u la n c e :

A  r o y a l  o r d e r  c a m e  fr o m  W h it e h a l l  fo r  d is a r m in g  t h e  
p o p u la t io n .  T h i s  o r d e r  T y r c o n n e l  s t r i c t l y  e x e c u t e d  a s - h e  
r e s p e c t e d  t h e  E n g l i s h .  A l t h o u g h  t h e ' c o u n t r y  w a s  in f e s t e d  
b y  p r e d a t o r y  b a n d s ,  a  P r o t e s t a n t  g e n t l e m a n  c o u ld  s c a r c e ly  
o b t a in  p e r m is s io n  to  k e e p  a  b r a c e  o f  p is to ls .[4 0 ]

T h e s e  m e a s u r e s  d id  J a m e s  l i t t l e  g o o d ; i n  1 6 8 8  h i s  s o n - in - la w  a n d  
d a u g h t e r ,  W il l ia m  o f  O r a n g e  a n d  M a r y  e n t e r e d  t h e  n a t i o n  in  a  
s u p p o s e d  " in v a s io n ” w h ic h  c a m e  t o  b e  k n o w n  a s  t h e  " th e  G lo r io u s  
R e v o lu t i o n ” . A f t e r  d e f e c t io n  o f  a  n u m b e r  o f  h i s  n o b i l i t y  a n d  r e f u s a l  
o f  t h e  m i l i t i a  to  f i g h t ,  J a m e s  f l e d  to  t h e  C o n t in e n t .

T h is  l e f t  P a r l i a m e n t  w i t h  a n  i n t e r e s t i n g  q u e s t io n :  w a s  J a m e s  
k in g  a n d ,  i f  n o t ,  h o w  d id  t h e y  g o  a b o u t  p u t t in g  W il l i a m  a n d  M a r y  
o n  t h e  th r o n e ?  T h e y  a p p r o a c h e d  t h i s  p r o b le m  b y  p r o m u lg a t in g  a  
D e c la r a t i o n  o f  R ig h t s ,  w h ic h  l i s t e d  c o m p la in t s  a g a in s t  J a m e s  a n d  
a r g u e d  t h a t  t h e s e  h a d  f o r f e i t e d  h im  t h e  r ig h t  to  r u le .  A fte r  W il­
l i a m  a c c e p t e d  t h i s  D e c la r a t i o n  a s  d e f i n i t i v e  o f  t h e  r ig h t s  o f  E n g ­
l i s h m e n ,  h e  w a s  p e r m i t t e d  to  a s s u m e  t h e  t h r o n e  a n d  c a l l  a  P a r l i a ­
m e n t ,  w h ic h  t h e n  r e e n a c t e d  t h e  D e c la r a t i o n  a s  t h e  B i l l  o f  
R ig h ts .[4 1 ]

T h e  D e c la r a t i o n  a n d  B i l l  o f  R ig h t s  w e r e  la t e r  s a id  to  b e  “ t h e  
e s s e n c e  o f  t h e  r e v o lu t io n ” ; [4 2 ] o n ly  a  y e a r  b e fo r e  t h e  a d o p t io n  o f  
t h e  A m e r ic a n  B i l l  o f  R ig h t s ,  t h e  g r e a t  E n g l i s h  j u r i s t  E d m u n d  
B u r k e  w o u ld  r e f e r  to  t h e  D e c la r a t i o n  a s  “ t h e  c o r n e r s t o n e  o f  o u r  
C o n s t i t u t io n .  ” [4 3 ] T h e  D e c la r a t io n  l i s t e d  a  v a r i e t y  o f  c iv i l  l ib e r t i e s  
w h ic h  J a m e s  w a s  a c c u s e d  o f  in f r in g in g .  P r o m in e n t  a m o n g  t h e s e  
w a s  t h e  r ig h t  to  k e e p  a n d  b e a r  a r m s . T h e  fo r m  f i n a l l y  a d o p te d  
c o m p la in e d  t h a t  J a m e s  h a d  v io l a t e d  t h e  l i b e r t i e s  o f  t h e  k in g d o m  b y  
k e e p in g  a  s t a n d in g  a r m y  a n d  m o r e o v e r  b y  c a u s i n g  h i s  P r o t e s t a n t  
s u b j e c t s  “ to  b e  d is a r m e d  a t  t h e  s a m e  t i m e  w h e n  P a p is t s  w e r e  b o th  
a r m e d  a n d  e m p lo y e d  c o n t r a r y  to  la w .”  I t  a c c o r d in g ly  r e s o lv e d  t h a t  
“ t h e  s u b j e c t s  w h ic h  a r e  P r o t e s t a n t  m a y  h a v e  a r m s  fo r  t h e i r  d e ­
f e n s e  s u i t a b le  to  t h e i r  c o n d it io n s  a n d  a s  a l l o w e d  b y  la w .” [44 ] S in c e  
o n ly  s l i g h t l y  o v e r  o n e  p e r c e n t  o f  t h e  p o p u la t io n  w a s  t h e n  C a th o lic ,  
t h i s  a m o u n t e d  to  a  g e n e r a l  r ig h t  to  o w n  a r m s  a p p l ic a b le  to  v i r t u a l ­
ly  a l l  E n g l i s h m e n .  T h e  p o s s ib le  r e s t r ic t i o n — t h a t  t h e y  b e  a r m s  " a s  
a l lo w e d  b y  l a w ” — w a s  c la r i f i e d  b y  p r o m p t  a m e n d m e n t  o f  t h e  H u n t ­
in g  A c t  to  r e m o v e  t h e  w o r d  “g u n s ” fr o m  i t e m s  w h ic h  e v e n  t h e  
p o o r e s t  E n g l i s h m a n  w a s  n o t  p e r m i t t e d  to  o w n . N o w  a l l  E n g l i s h m e n  
c o u ld  o w n  a r m s  “ fo r  t h e i r  d e f e n s e  s u i t a b le  to  t h e i r  c o n d it io n s  a n d  
a s  a l lo w e d  b y  la w ” in  t h e  fo r m  o f  w h a t e v e r  f i r e a r m s  t h e y  d e -  
d ired .[4 5 ]

A  f e w  m o d e r n  w r i t e r s ,  n o n e  o f  w h o m  c i t e  a n y  h is t o r ic a l  e v id e n c e ,  
h a v e  c la im e d  t h a t  t h e  B i l l  o f  R ig h t s  w a s  d ir e c t e d  n o t  s o  m u c h  a t  
d is a r m a m e n t  a s  a t  t h e  f a c t  t h a t  C a t h o l ic s  w e r e  p e r m it t e d  to  b e  
a r m e d  w h i l e  t h e  P r o t e s t a n t s  h a d  b e e n  d is a r m e d .[4 6 ] T h e  s t a t u t o r y
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h is to ry  o f  th e  D e c la ra t io n  o f  R ig h ts  p ro v e s  b ey o n d  a n y  d o u b t t h a t  
th is  is a  to ta l ly  in c o r re c t .  T h e  d e b a te s  in  th e  H o u se  o f  C o m m o n s, a s  
re c o rd e d  b y  L o rd  S o m e rs , th e  p r in c ip a l  d r a f ts m a n  o f th e  D e c la ra ­
tio n , sh o w  t h a t  th e  M e m b e rs  fo cu sed  o n  th e  c o n fisc a tio n  o f  p r iv a te  
a rm s  c o lle c tio n s  u n d e r  th e  1662 M il i t ia  A ct. S e rg a n t  M a y n a rd , fo r 
in s ta n c e , c o m p la in s  o f  J a m e s :  " C a n  h e  s e ll o r  g iv e  a w a y  h is  s u b ­
je c ts ;  a n  a c t  o f  P a r l i a m e n t  w a s  m a d e  to  d is a rm  a ll  E n g lis h m e n , 
w h o m  th e  l i e u te n a n t  s h o u ld  s u s p e c t, b y  d a y  o r  by n ig h t , by  fo rce  o r  
o th e rw ise — th is  w as  d o n e  in  I r e la n d  fo r  th e  sa k e  o f  p u t t in g  a rm s  
in to  I r i s h  h a n d s ."  S o m e rs  c o n d e n se d  a  s p e e c h  by  S ir  R ic h a rd  
T e m p le  to  " M il i t ia  b ill— p o w e r  to  d is a rm  a l l  E n g la n d — now  d o n e  in  
I r e la n d .” A  M r. B o sc a w e n  c o m p la in e d  o f  “ a r b i t r a r y  p o w e r e x e r ­
c ise d  b y  th e  m in is t r y — m il i t ia — im p r is o n in g  w ith o u t  re a so n ; d is ­
a r m in g — h im s e lf  d is a rm e d . . . .” S e r g e a n t  M a y n a rd  c o m p la in e d  o f 
th e  “M il i t ia  A c t— a n  a b o m in a b le  th in g  to  d is a rm  th e  
n a tio n . . . .”[47]

T h e  L o rd s  fe lt  ev e n  m o re  s t ro n g ly  a b o u t  t h e  issu e . T h e  C o m m o n s 
o r ig in a lly  p a s se d  a  d e c la r a t io n  s im p ly  d e c la r in g  t h a t  “ th e  a c ts  
c o n c e rn in g  th e  m il i t ia  a r e  g r ie v o u s  to  th e  s u b je c t”  a n d  t h a t  " i t  is 
n e c e s s a ry  fo r  th e  p u b lic  s a f e ty  t h a t  th e  s u b je c ts  w h ic h  a re  P ro te s ­
t a n t  s h o u ld  p ro v id e  a n d  k e e p  a im s  fo r  th e  c o m m o n  d e fen se ; a n d  
t h a t  th e  a rm s  w h ic h  h a v e  b e e n  se ized  a n d  ta k e n  fro m  th e m  be  
r e s to r e d .” [48] T h e  L o rd s  a p p a r e n t ly  fe l t  th is  d id  n o t  s t a t e  th e  in d i­
v id u a l  r ig h ts  s t ro n g ly  e n o u g h  a n d  c o m p le te ly  o m itte d  th e  la n g u a g e  
re g a rd in g  th e  c o m m o n  d e fe n se , s u b s t i tu t in g  th e  f in a l  v e rs io n : “T h e  
su b je c ts  w h ic h  a r e  P r o t e s t a n t  m a y  h a v e  a r m s  fo r  t h e i r  d e fe n se  
s u i ta b le  to  t h e i r  c o n d itio n s  a n d  a s  a llo w e d  b y  la w .” [49] T h e  l a n ­
g u a g e  r e f e r r in g  to  th e  f a c t  t h a t  C a th o lic s  w e re  a rm e d  w h ile  th e  
d is a rm a m e n ts  w e re  p ro c e e d in g  w a s  a d d e d  o n ly  a t  c o n fe re n c e , w ith  
th e  L o rd s  su g g e s tin g  t h a t  i t  w a s  a  “ f u r th e r  a g g ra v a t io n ”  to  th e  
u n d e r ly in g  i l le g a l i ty  a n d  th e re fo re  “ f it  to  be  m e n tio n e d .” [50] 
In d e e d , th e  m o d e m  B r i t i s h  h is to r ia n  J . R. W e s te rn  co m p la in s  t h a t  
th e  m o d if ic a tio n s  by  th e  H o u se  o f L o rd s  c r e a te d  to o  m u c h  o f  a n  
in d iv id u a l  r ig h t:  " T h e  o r ig in a l  w o rd in g  im p lie d  t h a t  e v e ry o n e  h a d  
a  d u ty  to  be  r e a d y  to  a p p e a r  in  a rm s  w h e n e v e r  th e  s t a t e  w as 
th r e a te n e d .  T h e  re v ise d  w o rd in g  su g g e s te d  o n ly  t h a t  i t  w as  la w fu l 
to  k e e p  a  b lu n d e rb u s s  to r e p e l  b u rg la r s .  ” [51]

T h e  “ G lo rio u s  R e v o lu tio n ”  a lso  g a v e  b i r th  to  th e  p o lit ic a l  p h ilo s ­
o p h y  w h ic h  u n d e r la y  th e  A m e r ic a n  R e v o lu tio n  less th a n  a  c e n tu r y  
la te r .  T h e  tw o m a jo r  B r i t i s h  p a r t ie s ,  th e  W h ig s  a n d  th e  T o rie s , h a d  
a c h ie v e d  b o th  th e i r  e s se n c e  a n d  t h e i r  n a m e s  d u r in g  th e  f ig h t u n d e r  
C h a r le s  I I  to  e x c lu d e  h is  b r o th e r  J a m e s  I t  f ro m  th e  su c c e ss io n  to  
th e  th ro n e . O n e  o f  th e  m a jo r  p o in ts  o f  th e  W h ig  p h ilo so p h y  w as  th e  
n e e d  fo r a  t r u e  m il i t ia ,  in  th e  s e n s e  w h ic h  E n g la n d  h a d  h a d  it  
d u r in g  th e  T u d o r  y e a rs , a n d  th e  s c ra p p in g  o f  th e  s ta n d in g  a rm y . 
A ll th e  m a jo r  W h ig  a u th o r s  s t r e s s e d  th is  p o in t;  A lg e rn o n  S id n e y  
c o u n se le d  t h a t  “ n o  s t a t e  c a n  b e  s a id  to  s t a n d  o n  a  s te a d y  fo u n d a ­
tio n , e x c e p t th o s e  w h o se  w h o le  s t r e n g th  is in  th e i r  ow n -soldiery, 
a n d  th e  body  o f t h e i r  ow n  peop le ;"[52] R o b e r t  M o le sw o rth  a d v ise d  
t h a t  w ith  s ta n d in g  a rm ie s  “ th e  p eo p le  a r e  c o n tr ib u to r s  to  th e i r  
ow n  m ise ry ; a n d  th e i r  p u rs e s  a r e  d r a in e d  in  o rd e r  to  th e i r  
m is e ry ,” [53] w h ile  a t t a c k in g  d is a r m a m e n t  u n d e r  th e  g a m e  law s  
w i th  th e  a r g u m e n t  t h a t  “ I  h o p e  no  w ise  m a n  w ill p u t  a  h a r e  o r  a  
p a r t r id g e  in  b a la n c e  w i th  th e  s a fe ty  a n d  l ib e r t ie s  o f  E n g lish -



jn ” .[54] T h e s e  a n d  o th e r  W h ig  a u th o r s  w e re  to  be  fo u n d  in  th e  
.ra ry  o f  e v e ry  A m e r ic a n  p o lit ic a l  t h i n k e r  d u r in g  th e  y e a r s  b e fo re  
e R ev o lu tio n ;[5 5 ] J o h n  A d a m s  h im s e l f  w o u ld  e s t im a te  t h a t  n i . ie ty  
r c e n t  o f  A m e r ic a n s  w e re  a t  t h a t  t im e  W h ig s  b y  se n tim e n t.[5 6 ]  
N o tw i th s ta n d in g  th i s  g ro w in g  s u p p o r t  fo r  a  t r u e  m il i t ia ,  th e  u se  
th e  m i l i t i a  s y s te m  in  B r i ta m  s te a d i ly  d e c lin e d . B y  1757, w h e n  a  

iw M il i t ia  A c t w a s  a d o p te d , o n ly  32,000 m e n , a  v e ry  s m a ll  p a r t  o f  
;e p o p u la t io n , w e re  to  se rv e .[5 7 ] T h e  o ff ic e rs  w e re  to  b e  c h o se n  
ora th e  m o re  w e a l th y  o f  t h e  g e n try ;  p ro p e r ty  q u a li f ic a t io n s  w e re  
ap o sed  fo r  a l l  c o m m iss io n e d  o ffice rs . T h e  g o v e r n m e n t  w o u ld  is su e  
le a r m s  to  t h e  m i l i t ia ,  w h ic h  w e re  to  b e  k e p t  u n d e r  lo c k  a n d  k ey , 
ad  c o u ld  b e  se iz e d  b y  th e  l i e u t e n a n t  o r  d e p u ty  l i e u t e n a n t  o f  th e  
a u n ty  w h e n e v e r  h e  “ s h a l l  a d ju d g e  i t  n e c e s s a ry  to  t h e  p e a c e  o f  th e  
in g d o m ” .[58] “T h e  W h ig s  c o n s id e re d  th i s  “ s e le c t  m i l i t i a "  a s  l i t t l e  
e t t e r  t h a n  a  s ta n d in g  a rm y : i t  w a s  h a r d ly  a  t r u e  “ m il i t i a " ,  a n  
r m e d  c i t iz e n ry . In  th e  d e b a te s  o v e r  th e  S c o tt is h  m i l i t ia  a c t, th e  
x jrd  M a y o r  o f  L o n d o n  a rg u e d  to  th e  C o m m o n s  t h a t  th e  m i l i t ia  
co u ld  n o t  lo n g e r  b e  d e e m e d  a  c o n s t i tu t io n a l  d e fe n se , u n d e r  th e  
m m e d ia te  c o n tro l  a n d  d ir e c t io n  o f  th e  p eo p le ; fo r  b y  t h a t  b ill th e y  
e e re  r e n d e r e d  a  s t a n d in g  a r m y  fo r  a l l  in te n t s  a n d  p u rp o se . ” [59] 
This b a c k g ro u n d — t h a t  o f  a  t r a d i t io n  o f  a n  a r m e d  c i t iz e n ry  m e t 
v ith  r e c e n t  in f r in g e m e n ts  u p o n  th e  t r a d i t io n a l  r ig h t  o f  b e a r in g  
i rm s — fo rm e d  th e  b a c k g ro u n d  o f  th e  p o li t ic a l  v iew s  o f  th e  f r a m e r s  
)f  o u r  o w n  C o n s t i tu t io n .

T h e  A m e r ic a n  e x p e r ie n c e  w i th  c itiz e n  a r m a m e n t  h a d  b e e n  m o re  
ix te n s iv e  e v e n  t h a n  t h a t  o f  B r i ta in .  T h e  e a r ly  c o lo n is ts  b ro u g h t  
ch e ir  o w n  a r m s  a n d  s e c u re d  a d d i t io n a l  o n e s  f ro m  th e  g o v e rn m e n t. 
As e a r ly  a s  S e p te m b e r  1622, th e y  w e re  b e in g  a r m e d  n o t  o n ly  w ith  
m u s k e ts  b u t  w i th  " th r e e  h u n d r e d  s h o r t  p is to ls  w i th  f ire lo c k s ” .[60] 
V ir g in ia  in  1623 o rd e re d  t h a t  n o  o n e  w a s  to  “ go o r  s e n d  a b ro a d  
w ith  a  s u f f ic ie n t  p a r t y  w e ll a r m e d ” a n d  e a c h  p la n ta t io n  w as  to  
in s u r e  t h a t  t h e r e  wa°, “ s u f f ic ie n t  o f  p o w d e r  a n d  a m m u n i t io n  w ith in  
th e  p la n ta t io n " .[6 1 ]  I n  1631 i t  o rd e re d  t h a t  n o  o n e  w o rk  t h e i r  fie ld s  
u n a r m e d  a n d  r e q u i r e d  m i l i t i a  m u s te r s  o n  a  w e e k ly  b a s is  fo llo w in g  
c h u r c h  s e rv ic e s : “ A ll m e n  t h a t  sire f i t t in g e  to  b e a r  a rm e s , s h a ll  
b r in g  t h e i r  p e e c e s  to  c h u r c h  . . .” [62] B y  1673 th e  c o lo n y  p ro v id e d  
t h a t  p e r s o n s  u n a b le  to  p u rc h a s e  f i r e a r m s  f ro m  t h e i r  o w n  f in a n c e s  
w o u ld  b e  s u p p l ie d  g u n s  b y  th e  g o v e rn m e n t  a n d  r e q u ir e d  to  p a y  a  
r e a s o n a b le  p r ic e  w h e n  a b le  to  do  so. S im i la r  le g is la t io n  w a s  im ­
p o sed  in  th e  o th e r  co lo n ie s . T h e  f i r s t  s e s s io n  o f  t h e  le g is la tu r e  o f  
th e  N e w  P ly m o u th  C o lo n y  r e q u ir e d  “ t h a t  e v e ry  f re e  m a n  o r  o th e r  
i n h a b i t a n t  o f  th i s  C o lo n y  p ro v id e  fo r  h im s e lf  a n d  e a c h  u n d e r  h im  
a b le  to  b e a r e  a rm e s , a  s u f f ic ie n t  m u s k e t  a n d  o th e r  s e rv ic e a b le  
p eece  fo r  w a r ” w ith  o th e r  e q u ip m e n t.[6 3 ]  S im ila r  m e a s u re s  w e re  
e n a c te d  in  C o n n e c t ic u t  in  1650.

W h e n  th e  c o lo n ie s  b e g a n  d r i f t in g  to w a rd  r e v o lu tio n  fo llo w in g  th e  
e le c t io n s  o f  1760, th e  c o lo n is ts  w e re  th u s  w e ll e q u ip p e d  fo r  th e i r  
ro le . T h e  B r i t i s h  g o v e rn m e n t  b e g a n  e x te n s iv e  tro o p  m o v e m e n ts  
in to  B o s to n  in  1768 to  re d u c e  o p p o s itio n , a n d  th e  to w n  g o v e rn m e n t  
r e s p o n d e d  b y  u rg in g  i t s  c it iz e n s  to  a r m  th e m s e lv e s  a n d  be p re p a re d  
to  d e fe n d  th e m s e lv e s  a g a in s t  th e  d e p r iv a t io n s  o f  th e  so ld ie rs . W h e n  
T o r ie s  r e s p o n d e d  t h a t  th is  o r d e r  w a s  i lle g a l, th e  c o lo n ia l n e w s p a ­
p e r s  re s p o n d e d  t h a t  th e  r ig h t  o f  p e r s o n a l  a r m a m e n t  w as g u a r a n ­
te e d  to  e v e ry  E n g l is h m a n . T h e  B o s to n  E v e n in g  P o s t  a s s e r te d  t h a t
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" I t  is c e r ta in ly  b ey o n d  h u m a n  a r t  a n d  s o p h is t ry ,  to  p ro v e  t h a t  th e  
B r i t i s h  su b je c ts , to  w h o m  th e  p r iv i le g e  o f  p o sse ss in g  a rm s  is  ex ­
p re s s ly  reco g n ized  by  th e  B ill o f  R ig h ts , a n d  to  liv e  in  a  p ro v in c e  
w h e re  th e  law  re q u ire s  th e m  to  be  e q u ip p e d  w ith  a rm s , a r e  g u i l ty  
o f  a n  ille g a l a c t, in  ca l l in g  u p o n  o n e  a n o th e r  to  be  p ro v id e d  w ith  
th e m , a s  th e  la w  d i r e c ts ,” [64] T h e  N e w  Y o rk  J o u r n a l  S u p p le m e n t  
a rg u e d  t h a t  th e  p ro p o sa l " w a s  a  m e a s u r e  a s  p r u d e n t  a s  i t  w as  
le g a l” a n d  t h a t  “ i t  is a  n a t u r a l  r ig h t  w h ic h  th e  p eo p le  h a v e  re ­
s e rv e d  to  th e m se lv e s , c o n f irm e d  b y  th e  B ill o f  R ig h ts , to  k e e p  a rm s  
fo r t h e i r  o w n  d e fe n se . . . .” [65] T h e r e  c a n  b e  l i t t l e  d o u b t fro m  
th e s e  p a ssa g e s  t h a t  th e  A m e r ic a n  c o lo n is ts  v ie w e d  th e  E n g lis h  1688 
D e c la ra t io n  o f  R ig h ts  a s  re c o g n iz in g  a n  in d iv id u a l  r ig h t  to  o w n  
p r iv a te  f i r e a rm s  fo r s e l f  d e fe n se — e v e n  d e fe n s e  a g a in s t  g o v e rn m e n t  
a g e n ts .

Y e a rs  p a sse d  b e fo re  th e s e  p ro p o sa ls  w e re  a c tu a l ly  p u t  in to  e ffec t, 
b u t  th e  w a rn in g  s ig n s  w e re  p r e s e n t  lo n g  b e fo re  th e  r e v o lu tio n  i t s e l f  
b ro k e  o u t, a n d  so m e  B r i t i s h  h e e d e d  th e m . P i t t ,  th e  g r e a t  W h ig  
m in is te r  a n d  f r ie n d  o f  th e  C o lo n ies , h a d  w a r n e d  t h a t  " th r e e  m il­
lio n s o f  W h ig s, w ith  a r m s  in  t h e i r  h a n d s ,  a r e  a  v e ry  fo rm id a b le  
body."[66] R a th e r  t h a n  th e  c o n c il ia t io n  h e  c a l le d  fo r, th e  r e s u l t  w as 
a n  a t t e m p t  to  d is a rm  th e  A m e r ic a n s — a n  a t t e m p t  w h ic h  b r o u g h t  
on  th e  R e v o lu tio n . In  D e c e m b e r, 1774, fo r  in s ta n c e ,  e x p o r t  o f  g u n s  
a n d  p o w d e r  to  th e  c o lo n ie s  w a s  p ro h ib ite d .[6 7 ]  W h e n  a  g ro u p  o f  
B r i t is h  r e g u la r s  q u ie t ly  e m p tie d  a  m i l i t i a  p o w d e r  m a g a z in e  in  S e p ­
te m b e r , 1774, th e  re a c t io n  w as  d r a m a t ic .  T o  so m e  " i t  s e e m e d  p a r t  
o f  a  w e ll d e s ig n e d  p la n  to  d is a r m  th e  p e o p le ” ;[68] o th e r s  w e re  
in f la m e d  b y  in c o r re c t  ru m o rs  t h a t  s ix  c o lo n is ts  h a d  b e e n  k ille d  
d u r in g  th e  ra id . O v e r  60,000 a r m e d  c i t iz e n s  tu r n e d  o u t, h e a d in g  
to w a rd  B o sto n , p r e p a re d  fo r  w ar.[6 9 ] T h is  w a s  m o re  m e n  u n d e r  
a rm s  th a n  w o u ld  b e  b o a s te d  b y  th e  e n t i r e  B r i t i s h  m i l i t a r y  e s ta b ­
l i s h m e n t  a t  th e  t im e . F o r tu n a te ly  fo r  t h a t  e s ta b l is h m e n t ,  th e  colo­
n is ts  w e re  co n v in c e d  t h a t  t h e i r  a c t io n s  w e re  p r e m a tu r e  a n d  re ­
tu r n e d  to  th e i r  h o m es. B y S e p te m b e r ,  a  M a s s a c h u s e t ts  to w n  h a d  
in s t i tu te d  “ th e  M in u te m e n ” , a  g ro u p  o f  s e le c t  m ilitia .[7 0 ] O th e r s  
fo rm ed  s p e c ia l  c o m p a n ie s  o f  m i l i t ia — o n e  o f  w h ic h  in  V irg in ia  in ­
c lu d e d  G eo rg e  W a s h in g to n  a n d  G e o rg e  M a so n , w h o  w o u ld  l a t e r  
d r a f t  th e  V irg in ia  D e c la r a t io n  o f  R ig h ts .[7 1 ] In  D e c e m b e r  th e  
M a ry la n d  C o n v e n tio n  c a lle d  u p o n  th e  c o lo n ie s  to  fo rm  a  “w e ll 
r e g u la te d  m i l i t i a ” a n d  i l lu s t r a te d  w h a t  i t  m e a n t  b y  in s t r u c t in g  a l l  
c itiz e n s  b e tw e e n  th e  ag es  o f  16 a n d  50 to  a r m  th e m s e lv e s  a n d  fo rm  
in to  co m p an ies .[7 2 ] T h e  fo llo w in g  m o n th  th e  F a i r f a x  C o m m itte e  o f  
P u b lic  S a fe ty , c h a ire d  b y  G e o rg e  W a s h in g to n , jo in e d  in  th is  re s o lu ­
tio n , f u r th e r  d e f in in g  i ts  i n t e n t  w ith  th e  c o m m e n t t h a t  "A  w ell 
r e g u la te d  m ili t ia , co m p o sed  o f  g e n t le m e n ,  f r e e h o ld e rs , a n d  o th e r  
f re e m e n , is  th e  n a t u r a l  s t r e n g th  a n d  o n ly  s e c u r i ty  o f  a  f re e  g o v e rn ­
m e n t” , a n d  re c o m m e n d in g  a i l  p e rs o n s  b e tw e e n  16 a n d  50 to  " p ro ­
v id e  th e m se lv e s  w ith  good  f ire lo c k s ” .[73] W h e n  P a t r i c k  H e n ry  
s h o r t ly  t h e r e a f t e r  g av e  h is  fa m e d  “ g iv e  m e  l ib e r ty  o r  g iv e  m e  
d e a th ” sp eech , th e  r e s o lu t io n  w h ic h  h e  m o v ed  b y  h is  o r a t io n  b e g a n  
“R eso lv ed , t h a t  a  w e ll r e g u la te d  m il i t ia ,  c o m p o se d  o f  g e n tle m e n  
a n d  fre e m e n , is th e  n a tu r a l  s t r e n g th  a n d  o n ly  s e c u r i ty  o f  a  fre e  
g o v e rn m e n t” .[74]

T h e  C o lo n ia ls  d id  n o t  h a v e  lo n g  to  w a it. G e n e ra l  G age, m i l i ta ry  
g o v e rn o r  o f  B oston , w as a l r e a d y  w r i t in g  to  L o n d o n  w ith  r e g a rd  to
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th e  " id e a  o f  d is a rm in g  c e r ta in  c o u n tie s .” [75] In  A p ril, 1775, G ag e  
m a d e  th e  m is ta k e  o f r e p e a t in g  h is  e a r l ie r  r a id  u p o n  a  m il i t ia  
a r s e n a l .  T h is  t im e  th e r e  w a s  f ir in g  a n d  a  n u m b e r  o f  c o lo n is ts  w e re  
k ille d . T h e  r e g u la r s  w e re  co m p e lled  to  f ig h t th e i r  w ay  b a c k  to  
B o sto n , sw a m p e d  u n d e r  th e  h a r r a s s in g  f ire  o f  m il i t ia  w h o  s w a rm e d  
in  o n  t h e i r  f la n k s ; w i th o u t  a  la s t  m in u te  r e l ie f  a t t a c k  fro m  B o sto n  
th e  e n t i r e  c o lu m n  m ig h t  h a v e  b e e n  fo rced  to  s u r r e n d e r  b y  a m m u n i­
tio n  e x h a u s tio n . T h e  B r i t is h  lo s t  n e a r ly  300 m e n  in  k ille d , w o u n d ­
ed, a n d  m iss in g . W ith in  a  few  d a y s  16,000 m il i t ia  d e sc e n d e d  u p o n  
B o sto n  a n d  b e s ie g e d  th e  a r e a .  D u r in g  a  B r i t i s h  a t ta c k  o n  B re e d s  
H ill, c o lo n ia l s h a rp s h o o te r s  (one o f  w h o m  c o m m e n te d  t h a t 'h e  f ire d  
“ ta k in g  d e l ib e ra te  a im , a s  a t  a  s q u ir re l ,  a n d  saw  a  n u m b e r  o f  m e n  
f a l l” )[76] in f lic te d  d is a s tro u s  lo sses o n  B r i t is h  tro o p s . O v e r  1,000 
re g u la r s  fe ll, 40 p e rc e n t  o f  th e  a t ta c k in g  fo rce  a n d  o v e r a  t e n th  o f  
th e  e n t i r e  B r i t i s h  a r m y  in  th e  C o lon ies. O fficers  su ffe re d  e sp e c ia lly  
se r io u s  lo sses; o n e  r i f le m a n  w a s  sa id  to  h a v e  s h o t  d ow n  tw e n ty  
o ffice rs  in  te n  m in u te s ;  e v e ry  s in g le  m e m b e r  o f  G ag e ’s  s ta f f  w as  
s h o t  dow n.[77]

In  th e  m e a n t im e  th e  m i l i t ia  th ro u g h o u t  th e  r e s t  o f  th e  C o lon ies 
se ized  p o lit ic a l c o n tro l a t  th e  g ra s s  ro o ts . T o rie s  w e re  q u ic k ly  p u t  
dow n; B r i t is h  fo ra g in g  p a r t ie s  c u t  off; th e  m e c h a n ism s  o f g o v e rn ­
m e n t  a n d  a d m in is t r a t io n  la y  so lid ly  in  th e  h a n d s  o f r e v o lu t io n a r ­
ies. W h ile  th e  B r i t is h  d u r in g  th e  F re n c h  a n d  In d ia n  W a r  w e re  
su p p lie d  p r im a r i ly  fro m  th e  C o lon ies, th ro u g h o u t  th e  re v o lu tio n  
th e y  w o u ld  h a v e  to  d ra w  p r im a r i ly  f ro m  th e i r  h o m e la n d . T h e  
c o n s ta n t  d a m a g e  to  B r i t i s h  fo ra g in g  p a r t ie s  u l t im a te ly  le d  to  a  
s h ip p in g  p ro b le m  w h ic h , o n e  h is to r a n  ju d g e s , w o u ld  h a v e  e n d e d  th e  
w a r  by 1782 in  a n y  even t.[78 ]

T h e  m i l i t ia  p la y e d  no  m in o r  ro le  in  th e  f ig h tin g : “S e ld o m  h a s  a n  
a rm e d  fo rce  d o n e  so m u c h  w ith  so l i t t le — p ro v id in g  a  v a s t  re s e rv o ir  
o f  m a n p o w e r  fo r  a  m u lt ip l ic i ty  o f  m i l i ta r y  n eed s , f ig h tin g  (o ften  
u n a id e d  b y  C o n tin e n ta ls )  in  th e  g r e a t  m a jo r i ty  o f  th e  1,331 la n d  
e n g a g e m e n ts  o f  th e  w a r .” [79]

F o llo w in g  th e  w a r  th e  co lo n ies  w e re  te m p o ra r i ly  g o v e rn e d  u n d e r  
th e  A rtic le s  o f  C o n fe d e ra tio n , w h ic h  p e rm it te d  a  fe d e ra l fo rce  n ec ­
e s s a ry  to  g a r r is o n  fo r ts  a n d  p ro h ib ite d  s ta te s  fro m  m a in ta in in g  a n y  
s ta n d in g  fo rces. D u r in g  th e s e  y e a r s  a  n u m b e r  o f  m i l i t ia  p ro p o sa ls  
v /e re  p u t  fo rw a rd  b y  G eo rg e  W a sh in g to n , A le x a n d e r  H a m ilto n , 
B a ro n  S te u b e n  a n d  H e n ry  K nox.[80] A ll in v o lv ed  a  g e n e ra l  m ili­
t i a — in  w h ic h  e s s e n tia l ly  e v e ry  f re e  c itiz e n  w o u ld  se rv e — a n d  a  
“ se le c t m i l i t i a ” . S te u b e n ’s p ro p o sa l g av e  th e  g r e a te s t  e m p h a s is  to  
th e  se le c t m ilit ia ;  h e  w o u ld  h a v e  h a d  a  sm a ll  fo rce  o f  21,000 se le c t 
m il i t ia m e n , c h o se n  b y  v o lu n te e r in g , w h o  w ou ld  t r a in  o n e  m o n th  
o u t  o f e a c h  y e a r . N o n e  o f th e s e  p ro p o sa ls  b e c a m e  law .

B y 1787 th e  d iff ic u ltie s  w ith  th e  A rtic le s  o f C o n fe d e ra tio n  w ere  
b eco m in g  in s u rm o u n ta b le ,  a n d  w o rk  b e g a n  o n  a  n ew  C o n s titu tio n . 
A s a d o p te d , th e  C o n s ti tu t io n  g av e  C o n g ress  th e  p o w er to  p ro v id e  
" fo r  o rg a n iz in g , a rm in g  a n d  d isc ip lin in g  th e  m i l i t ia ” b u t  i t  cou ld  
“ g o v e rn ” o n ly  th o se  in  fe d e ra l se rv ice , w h ile  th e  s ta te s  w o u ld  h a v e  
th e  p o w er o f  a p p o in tin g  o ffice rs  a n d  a c tu a lly  t r a in in g  th e  m il i t ia  
a c c o rd in g  to  th e  u n ifo rm  s y s te m  o f d isc ip lin e . M ilit ia m e n  w o u ld  be 
su b je c t to  fe d e ra l  m a r t ia l  law  o n ly  w h e n  ca lle d  in to  a c tiv e  se rv ice .

In  th e  s t a t e  c o n v e n tio n s  ca lle d  to  r a t i fy  th e  C o n s titu tio n , th e  
p ro p o sa l faced  s e r io u s  o p p o sitio n . A  m a jo r  p a r t  o f  th e  o p p o sitio n .
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l a te r  te rm e d  a n t i -F e d e ra l is t ,  focused  o n  th e  fa c t t h a t  th e  C o n s t i tu ­
tio n  la c k e d  a  B ill o f  R ig h ts . T h e  B r i t is h  B ill o f  R ig h ts  w a s  c a lle d  
in to  a t te n t io n  a s  a  p re c e d e n t fo r  s u c h  a  m e a s u re .  In  th e  c o n f lic ts  in  
th e  s ta te s  th r e e  th e m e s  r e la t in g  to  c it iz e n  a r m a m e n t  so o n  b e c a m e  
a p p a re n t .  T h e  f i r s t  w a s  th e  a c c e p ta n c e  b y  b o th  F e d e r a l i s t  a n d  a n t i -  
F e d e ra l is t  o f  th e  c r i t ic a l  ro le  o f  th e  a r m e d  c itiz e n ; th e  s e c o n d  w a s  a  
d i s t r u s t  b o th  o f  s ta n d in g  a rm ie s  a n d  o f  s e le c t  m il i t ia ,  l ik e  th e  
m o d e rn  N a t io n a l  G u a rd ; th e  t h i r d  w as  p re s s u re  fo r  a  B ill o f  R ig h ts  
w h ic h  w o u ld  in c lu d e  p ro v is io n s  g u a r a n te e in g  r ig h ts  o f  in d iv id u a l  
a rm a m e n t .

T h e se  th o u g h ts  b e g a n  to  ta k e  fo rm  in  C o n n e c tic u t,  t h e  f o u r th  
s t a t e  to  r a t i f y .  A n  a n t i -F e d e ra l is t  a r t ic le  in  th e  C o n n e c t ic u t  J o u r ­
n a l  o b je c te d  s tro n g ly  to  th e  f a i lu r e  to  o u t la w  a  s ta n d in g  a r m y  a n d  
w e n t o n  to  c r it ic iz e  th e  C o n s t i tu t io n 's  m i l i t i a  p ro v is io n s  a s  p e r m i t ­
t in g  th e  fo rm a tio n  o f  a  s e le c t m il i t ia :  “T h is  lo o k s to o  m u c h  l ik e  
B a ro n  S te u b e n 's  m il i t ia ,  by  w h ic h  a  s ta n d in g  a r m y  w a s  m e a n t  a n d  
in te n d e d .’’[81] In  P e n n s y lv a n ia  th e  o p p o s itio n  b e c a m e  e v e n  s t i f f e r  
a s  th e  s e n t im e n t  fo r  a  B ill o f R ig h ts  g rew . In  a  p a m p h le t  h u r r i e d ly  
w r i t te n  to  s u p p o r t  a d o p tio n  o f  th e  C o n s ti tu t io n  w i th o u t  th e  B ill o f  
R ig h ts , N o a h  W e b s te r  a rg u e d  t h a t  th e  e x is t in g  u n iv e r s a l  c i t iz e n  
a r m a m e n t  m a d e  a  s ta n d in g  a rm y  o f l i t t l e  d a n g e r . H e  c la im e d  t h a t  
a  s ta n d in g  a r m y  is  o p p re ss iv e  o n ly  w h e n  i t  is  “ s u p e r io r  to  a n y  
fo rce  t h a t  e x is ts  a m o n g  th e  p e o p le "  s in c e  o th e rw is e  i t  " w o u ld  b e  
a n n ih i la te d  o n  th e  f i r s t  e x e rc is e  o f  a c ts  o f  o p p re s s io n .” H e  a d v is e d  
t h a t  th e  g e n e r a l  a r m a m e n t  o f  A m e r ic a n s  r e n d e re d  a n y  c o n s t i tu ­
tio n a l  l im ita t io n s  o n  a  s ta n d in g  a r m y  u n n e c e s s a ry :

B e fo re  a  s ta n d in g  a rm y  c a n  ru le ,  th e  p e o p le  m u s t  b e  
d is a rm e d ; a s  th e y  a r e  in  a lm o s t  e v e ry  k in g d o m  o f E u ro p e .
T h e  s u p re m e  p o w e r in  A m e ric a  c a n n o t  e n fo rc e  u n ju s t  law 3 
b y  th e  sw o rd ; b e c a u se  th e  w h o le  b o d y  o f  th e  p e o p le  a r e  
a rm e d  a n d  c o n s t i tu te  a  fo rce  s u p e r io r  to  a n y  b a n d  o f  r e g u ­
l a r  tro o p s  t h a t  c a n  be, o n  a n y  p re te n s e ,  r a is e d  in  th e  
U n ite d  S ta te s . ’’[82]

In  th e  c o n v e n tio n  th e  f ig h tin g  w as  h e a v y . D e le g a te  J o h n  S m ile y  
a rg u e d  t h a t  “ C o n g re ss  m a y  g iv e  u s  a  s e le c t  m i l i t i a  w h ic h  w ill, in  
fac t, be  a  s ta n d in g  a rm y . . . . W h e n  a  s e le c t  m i l i t ia  is  fo rm e d , th e  
p eo p le  in  g e n e r a l  m a y  be  d is a rm e d . ”[83] (T h e  u n iv e r s a l  h o s t i l i ty  to  
a  se le c t m i l i t ia  fo rm s  a  m o s t c o n v in c in g  r e f u ta t io n  to  th e  c u r r e n t  
a rg u m e n t  t h a t  th e  “ m il i t ia "  r e f e r r e d  to  in  th e  S e c o n d  A m e n d m e n t  
is th e  N a t io n a l  G u a rd . O n  th e  c o n tra ry ,  v i r tu a l ly  e v e ry  c i ta t io n  to  
su c h  m il i t ia  d u r in g  th e  d ra f t in g  a n d  r a t i f ic a t io n  p e r io d  v iew s th e m  
as a n  ev il c o m p a ra b le  to  a  s ta n d in g  a r m y  a n d  s t r e s s e s  t h a t  o n ly  a  
m il i t ia  co m p o sed  o f th e  e n t i r e  body  o f th e  p o p u la c e  a r m e d  a n d  
t r a in e d  w ill p ro te c t  freedom ). U lt im a te ly , D e le g a te  R o b e r t  W h ite -  
h i l l  m o v ed  a  s e r ie s  o f  f if te e n  p ro p o sed  a m e n d m e n ts  w h ic h  w o u ld  
h a v e  e s ta b lis h e d  a  b ill  o f  r ig h ts  p ro te c tin g  fre e d o m  o f  c o n sc ien ce , 
sp e e c h , p re ss , a n d  v i r tu a l ly  e v e ry  o th e r  r i g h t  u l t im a te ly  in c o rp o ra t­
ed  in to  th e  B ill o f  R ig h ts . T h is  p ro p o sa l w a s  n o t  a d o p te d  in  P e n n ­
s y lv a n ia  b u t  w a s  w id e ly  re a d  in  th e  C o lo n ies  a n d  fo rm e d  th e  in sp i­
ra t io n  fo r l a t e r  p roposals .[84 ] I ts  p ro v is io n  o f  k e e p in g  a n d  b e a r in g  
a rm s  m a d e  i t  e v e ry  c le a r  t h a t  th e  r ig h t  p ro te c te d  w as  to  be  a n  
in d iv id u a l r ig h t:
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T h a t  th e  p e o p le  h a v e  a  r i g h t  to  b e a r  a r m s  fo r  th e  de­
fe n se  o f  th e m s e lv e s  a n d  t h e i r  ow n  s ta te ,  o r  th e  U n ite d  
S ta te s ,  o r  fo r  th e  p u rp o s e  o f  k i l l in g  g a m e ; a n d  no  la w  s h a ll  
b e  p a s se d  fo r  d is a r m in g  th e  p e o p le  o r  a n y  o f  th e m , u n le s s  
fo r  c r im e s  c o m m itte d , o r  r e a l  d a n g e r  o f  p u b lic  in ju r y  fro m  
in d iv id u a ls . . . .[85]

In  th e  M a s s a c h u s e t ts  C o n v e n tio n  s im i la r  th o u g h ts  w e re  ex ­
p re sse d . D e le g a te  S e d g w ic k  a s k e d  w h e th e r  a  s ta n d in g  a rm y  “ cou ld  
s u b d u e  a  n a t io n  o f  f re e m e n , w h o  k n o w  h o w  to  p r iz e  l ib e r ty , a n d  
w h o  h a v e  a rm s  in  t h e i r  h a n d s ? "  [86] S a m  A d a m s , w h o  h a d  d o n e  so 
m u c h  to  b r in g  o n  th e  re v o lu t io n , sp o k e  c o n v in c in g ly  fo r  th e  a n ti-  
F e d e r a l is t  p o s itio n . H e  c a lle d  fo r  a  b ill  o f  r ig h ts  w h ic h  w o u ld  h a v e  
p ro v id e d  “ t h a t  th e  s a id  C o n s t i tu t io n  s h a l l  n e v e r  be  c o n s tru e d  to  
a u th o r iz e  C o n g re ss  to  in f r in g e  th e  j u s t  l ib e r ty  o f  th e  p re s s  o r  th e  
r ig h ts  o f  co n sc ien ce ; o r  to  p r e v e n t  t h e  p e o p le  o f  th e  U n ite d  S ta te s  
w ho  a r e  p e a c e a b le  c i t iz e n s  f ro m  k e e p in g  t h e i r  o w n  a rm s . . . .” [87] 
L ik e  th e  P e n n s y lv a n ia  m in o r i ty ,  A d a m s  c le a r ly  c o n s id e re d  th e  
r ig h t  o f  a r m a m e n t  a s  a  r i g h t  o f  in d iv id u a l  c it iz e n s  to  o w n  p e rs o n a l 
a rm s .

In  th e  fo llo w in g  m o n th s  a d d i t io n a l  s t a te s  r a t if ie d , b r in g in g  th e  
to ta l  to  e ig h t.  A  n in th  v o te  w a s  n e e d e d  b e fo re  th e  n e c e s s a ry  m a jo r ­
i ty  w o u ld  b e  o b ta in e d  a n d  th e  C o n s t i tu t io n  w o u ld  b eco m e  b in d in g  
u p o n  th e  s ta te s  w h ic h  h a d  r a t i f ie d  to  d a te . T h a t  c r i t ic a l  v o te  w as  
p ro v id e d  b y  N e w  H a m p s h ir e ,  w h ic h  a d d e d  to  i ts  r a t i f ic a t io n  a  
r e c o m m e n d a tio n  fo r a  b i l l  o f  r ig h ts  in c lu d in g  th e  p ro v is io n  t h a t  
"C o n g re s s  s h a l l  n e v e r  d is a rm  a n y  c i t iz e n  u n le s s  s u c h  a s  a r e  o r  
h a v e  b e e n  in  a c tu a l  r e b e l l io n .” [88] A  c le a re r , s t a t e m e n t  o f  a n  ab so ­
lu te  in d iv id u a l  r ig h t  c o u ld  n o t  h a v e  b e e n  d ra f te d .  T h e  m a jo r  com ­
m e rc ia l  s ta te — N e w  Y o rk — a n d  m a jo r  in te l le c tu a l  s ta te — V irg in ­
ia — s ti l l  r e m a in e d  to  b e  h e a r d  fro m .

T h e  V irg in ia  C o n v e n tio n  s e t  th e  r e c o rd  fo r  le g a l a n d  in te l le c tu a l  
t a le n t .  M a jo r  p a r t ic ip a n ts  in c lu d e d  P a t r i c k  H e n ry , G e o rg e  M aso n , 
J a m e s  M a d iso n  a n d  J o h n  M a r s h a l l .  T h e  m a jo r  w r i t in g s  o f  th e  
p e r io d  c a m e  fro m  R ic h a rd  H e n r y  L ee , w h o  h a d  in  th e  C o n tin e n ta l  
C o n g re ss  m o v ed  th e  d r a f t in g  o f  t h e  D e c la ra t io n  o f  In d e p e n d e n c e . In  
h is  “ L e t te r s  fro m  th e  F e d e r a l  F a r m e r  to  t h e  R e p u b l ic a n ” h e  
w a rn e d  t h a t  C o n g re ss  m ig h t  s u d d e n ly  u n d e r m in e  th e  s t r e n g th  o f 
th e  “y e o m a n ry  o f th e  c o u n t r y ” w h o  p o sse ssed  th e  la n d s , "p o ssess  
a rm s , a n d  a r e  too  s t r o n g  a  b o d y  o f  m e n  to  b e  o p en ly  o ffe n d e d .” [89] 
H e  a d d e d  “T h is  m ig h t  be  d o n e  in  a  g r e a t  m e a s u re  by  th e  C o n g ress , 
i f  d isp o sed  to  do it ,  by  m o d e lin g  th e  m il i t ia .  S h o u ld  o n e -f if th  o r  one- 
e ig h th  o f th e  m e n  c a p a b le  o f  b e a r in g  a r m s  b e  m a d e  a  s e le c t  m il i t ia , 
as  h a s  b e e n  p ro p o se d  . . . a n d  a l l  th e  o th e r s  p u t  u p o n  a  p la n  t h a t  
w ill r e n d e r  th e m  o f n o  im p o r ta n c e , th e  fo rm e r  w ill a n s w e r  a ll  th e  
p u rp o se s  o f  a n  a rm y , w h ile  th e  l a t t e r  w ill b e  d e fe n se le s s .” [90] L ik e  
o th e r s  in  C o n n e c tic u t a n d  P e n n s y lv a n ia ,  L ee  fe a re d  a  “s e le c t m ili­
t ia "  s im i la r  to  th e  m o d e m  N a t io n a l  G u a rd , w h ic h  h e  c o n s id e re d  a 
b e tr a y a l  o f  th e  m i l i t ia  t r a d i t io n  a n d  s im i la r  to  a  s ta n d in g  a rm y . In  
s tro n g  te r m s  h e  ad v ised :

F ir s t ,  th e  C o n s t i tu t io n  o u g h t  to  s e c u re  a  g e n u in e , a n d  
g u a r d  a g a in s t  a  s e le c t  m i l i t ia ,  b y  p ro v id in g  t h a t  th e  m il i t ia  
s h a l l  a lw a y s  be  k e p t  w e ll o rg a n iz e d , a rm e d  a n d  d isc i­
p lin e d , a n d  in c lu d e , a c c o rd in g  to  th e  p a s t  a n d  g e n e ra l



u sa g e  o f  th e  s ta te s ,  a l l  m e n  c a p a b le  o f  b e a r in g  a rm s ,  a n d  
th a t  a l l  r e g u la t io n s  te n d in g  to  e s ta b l is h  th i s  g e n e r a l  u se ­
le ss  a n d  d e fe n se le s s , b y  e s ta b l is h in g  s e le c t  c o rp s  o f  m i l i t i a  
o r  d is t in c t  b o d ie s  o f  m i l i t a r y  m e n , n o t  h a v in g  p e r m a n e n t  
a t ta c h m e n ts  in  t h e  c o m m u n ity ,  to  be  avo ided .[91]

H e  e x te n s iv e ly  c r i t ic iz e d  s e le c t  m i l i t ia  a n d  a rg u e d  t h a t  o n  th e  
c o n t r a r y  ‘‘to  p r e s e rv e  l ib e r ty ,  i t  is  e s s e n t ia l  t h a t  th e  w h o le , b o d y  o f  
p e o p le  a lw a y s  p o ssess  a r m s ,  a n d  b e  t a u g h t  a l ik e , e s p e c ia l ly  w h e n  
y o u n g , h o w  to  u se  th e m . . . ." [9 2 ]  I n  th e  C o n v e n tio n , P a t r i c k  
H e n r y  se c o n d e d  L e e 's  ju d g m e n ts .  H e n r y  jo in e d  w i th  L ee— a n d  w i th  
S a m  A d a m s  a n d  o th e r s  w h o  d e fe n d e d  in d iv id u a l  a r m a m e n t— ex­
p la in in g  t h a t  " T h e  g r e a t  o b je c t is  t h a t  e v e ry  m a n  b e  a r m e d ”  a n d  
t h a t  “E v e ry o n e  w h o  is  a b le  m a y  h a v e  a  g u n .” [93] W h ile  V ir g in ia  
ra t i f ie d ,  i t  d id  so w i th  a  c a l l  fo r  a  b i l l  o f  r ig h ts ,  in c lu d in g  a  
re c o g n itio n  “ t h a t  t h e  p e o p le  h a v e  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s ;  
t h a t  a  w e ll- re g u la te d  m i l i t ia ,  c o m p o se d  o f  th e  b o d y  o f  th e  p e o p le  
t r a in e d  to  a rm s  is  th e  p ro p e r , n a t u r a l  a n d  s a fe  d e fe n s e  o f  a  f re e  
s t a t e .” [94]

F ro m  V irg in ia , th e  d e b a te  m o v e d  to  N e w  Y o rk . T h e  N e w  Y o rk  
c o n tro v e rs y  g a v e  r is e  to  th e  fa m e d  “F e d e r a l i s t  P a p e r s .” S in c e  th e s e  
w e re  d e v o te d  to  ju s t i f y in g  a d o p tio n  o f  th e  c o n s t i tu t io n  w i th o u t  a  
B ill o f  R ig h ts , t h e y  a r e  a t  b e s t  o f  m a rg in a l  u t i l i ty  in  in t e r p r e t i n g  
th e  e a r ly  a m e n d m e n ts  to  th e  C o n s t i tu t io n . E v e n  so, t h e i r  a u th o r s  
s t r e s s e d  c it iz e n  a r m a m e n t  a s  a  b u lw a r k  o f  l ib e r ty  w h ic h  m a d e  
a d o p tio n  o f  th e  C o n s t i tu t io n  sa fe . H a m il to n ,  n o  f r ie n d  o f  th e  m i l i t ia  
(a n d  l i t t l e  f r ie n d  o f  d e m o c ra c y , fo r  t h a t  m a t t e r )  a t ta c k e d  p ro p o se d  
l im i ts  o n  s ta n d in g  a r m ie s  in  F e d e r a l i s t s  25 a n d  26. I n  F e d e r a l i s t  29 
h e  s u g g e s te d  t h a t  m i l i t i a  c o u ld  n o t  b e  e x p e c te d  to  to le r a te  m u c h  
p ro fe s s io n a l t r a i n i n g  “ l i t t l e  m o re  c a n  r e a s o n a b ly  b e  a im e d  a t  w i th  
r e s p e c t  to  th e  p e o p le  a t  la r g e  t h a n  to  h a v e  th e m  p r o p e r ly  a r m e d  
a n d  e q u ip p e d .” T h is  a r m e d  b u t  u n t r a in e d  c i t iz e n ry , to g e th e r  w i th  a  
s e le c t  m i l i t ia  w o u ld  e n s u r e  l ib e r ty  d e s p ite  a  s ta n d in g  a rm y ; “T h a t  
a r m y  c a n  n e v e r  b e  fo r m i ta b le  to  th e  l ib e r t ie s  o f  th e  p e o p le  w h ile  
th e r e  is  a  la rg e  b o d y  o f  c it iz e n s , l i t t l e  i f  a t  a l l  in f e r io r  to  th e m  in  
d is c ip lin e  a n d  u s e  o f  a r m s  . . .”

M a d iso n  in  F e d e r a l i s t  46 a r g u e d  th e  p o in t  a t  g r e a t e r  le n g th ,  
s t r e s s in g  c i t iz e n  a r m a m e n t  a n d  s t a t e  g o v e rm e n ts  a s  b u lw a rk s  o f  
freed o m :

B esid es  th e  a d v a n ta g e  o f  b e in g  a rm e d , w h ic h  th e  A m e r i­
c a n s  p o ssess  o v e r  th e  p eo p le , t h e  e x is te n c e  o f  s u b o rd in a te  
g o v e rn m e n ts ,  to  w h ic h  th e  p e o p le  a r e  a t ta c h e d  a n d  b y  
w h ic h  th e  m i l i t i a  o ff ic e rs  a r e  a p p o in te d , fo rm s  a  b a r r i e r  
a g a in s t  th e  e n te r p r i s e s  o f  a m b i t io n  . . . n o tw i th s ta n d in g  
th e  m i l i ta r y  e s ta b l i s h m e n ts  in  th e  s e v e ra l  k in g d o m s  o f  
E u ro p e , w h ic h  a r e  c a r r i e d  a s  f a r  a s  th e  p u b lic  r e s o u rc e s  
w ill b e a r , th e  g o v e rn m e n ts  a r e  a f r a id  to  t r u s t  th e  p e o p le  
w ith  a rm s .

I f  th o s e  p e o p le  w e re  a r m e d  a n d  fo rm e d  in to  m i l i t i a  u n i t s  by  
s u b o r d in a te  g o v e rn m e n ts ,  M a d iso n  a s s e r te d , “ I t  m a y  b e  a f f irm e d  
w ith  th e  g r e a te s t  a s s u r a n c e  t h a t  th e  th r o n e  o f  e v e ry  ty r a n n y  in  
E u ro p e  w o u ld  b e  s p e e d ily  o v e r tu r n e d  in  s p i te  o f  th e  le g io n s  w h ic h  
s u r r o u n d  i t .” T o  h im  c it iz e n  a r m a m e n t  w a s  n o t  m e re ly  a  m a t t e r  o f



m ilit a r y  s e rv ic e  o r  c o lle c tiv e  d e fe n se , b u t  a  g u a r a n te e  o f  a l l  o th e r  
f re e d o m s, to  b e  u se d  i f  n e c e s sa ry , a g a in s t  th e  g o v e rn m e n t.

N e w  Y o rk  jo in e d  in  ra t i fy in g , b u t  b y  a n  e v e n  c lo se r  m a rg in  th a n  
m o s t s ta te s :  a  s h i f t  o f  tw o  v o te s  o u t  o f f if ty -se v e n  c a s t  w o u ld  h a v e  
re je c te d  th e  c o n s ti tu t io n . I t  p ro p o se d  a m e n d m e n ts ,  in c lu d in g  a  r e c ­
o g n itio n  " T h a t  th e  p eo p le  h a v e  a  r ig h t  to  k e e p  a n d  b e a r  a rm s ; t h a t  
a  w e ll- re g u la te d  m il i t ia ,  in c lu d in g  th e  b o d y  o f  th e  p e o p le  c a p a b le  o f  
b e a r in g  a rm s , is  th e  p ro p e r , n a tu r a l ,  a n d  s a fe  d e fe n se  o f a  f re e  
s t a t e .”

O n ly  a  few  w e e k s  la te r ,  w o rd  c a m e  t h a t  N o r th  C a ro l in a  h a d  
jo in e d  R h o d e  I s la n d  in  r e je c t in g  th e  p ro p o se d  c o n s t i tu t io n , c i t in g  
th e  la c k  o f  a  b ill  o f  r ig h ts . A m o n g  th e  a m e n d m e n ts  th e y  c a lle d  fo r  
b e fo re  th e  d e le g a te s  w o u ld  s ig n  w a s  a  p ro v is io n  id e n t ic a l  to  th e  
N e w  Y o rk  a n d  V irg in ia  “ K e e p  a n d  b e a r  a r m s ”  se c tio n s .

T h e  c o n s t i tu t io n  th u s  w e n t  in to  e f fe c t w ith  e le v e n  ra t i f ic a t io n s .  
B u t th e  p re s s in g  n e e d  fo r  a  biU o f  r ig h ts  w a s  c le a r . N o t o n ly  h a d  
tw o  s t a t e s  r e p u d ia te d  th e  n e w  c o n s t i tu t io n , b u t  f iv e  o f  th e  r a t i f y in g  
s ta te s  h a d  d e m a n d e d  s u c h  a  b ill  a n d  in f lu e n t ia l  m in o r i t ie s  in  tw o  
m o re  h a d  s t r iv e n  u n s u c c e s s fu lly  fo r  it. (W h ile  f re e d o m  o f sp e e c h  
w a s  d e s ig n a te d  b y  o n ly  t h r e e  r a t i f y in g  s ta te s ,  th e  r ig h t  to  b e a r  
a r m s  w a s  m e n tio n e d  by  a l l  fiv e  w h ic h  c a lle d  fo r  a  b ill  o f  r ig h ts , a s  
w e ll a s  b y  b o th  g ro u p s  o f  m in o r i ty  d e le g a te s  a n d  th e  d is s e n t in g  
N o r th  C a ro l in a  c o n v e n tio n . T h is  c o n s t i tu t io n a l  p re fe re n c e  po ll 
w o u ld  s u g g e s t  th e  r a t i f y in g  c o n v e n tio n s  c o n s id e re d  th e  r ig h t  o f  
p r iv a te  a r m a m e n t  to  be  e v e n  m o re  im p o r ta n t  th a n  f re e  sp eech .)

T h e  C o n s t i tu t io n  c a r r ie d  in  N e w  Y o rk  a n d  e v e n tu a l ly  in  e v e ry  
o th e r  s ta te :  b u t  th e  a n t i - F e d e r a l is t  s e n t im e n t  fo r  a  b il l  o f  r ig h ts  
a lso  t r iu m p h e d .  U l t im a te ly  J a m e s  M a d iso n  w a s  p u t  to  th e  ta s k  o f  
d r a f t in g  a  b ill o f  r ig h ts .  F ro m  th e  m a n y  p ro p o s a ls  by  th e  s t a te  
c o n v e n tio n s , h e  e v e n tu a l ly  d is t i l le d  a  l im ite d  n u m b e r  o f  r ig h ts  
d e s e rv in g  sp ec ific  re c o g n itio n , p r o te c t in g  th e  r e s t  w i th  th e  " c a tc h ­
a l l  c la u s e s ” o f  th e  N in th  a n d  T e n th  A m e n d m e n ts .  T h e  r ig h ts  g iv e n  
e x p re s s  re c o g n itio n  w e re  p r im a r i ly  p ro c e d u ra l .  O n ly  th e  F i r s t  a n d  
S eco n d  A m e n d m e n ts  c re a te d  s u b s ta n t iv e  r ig h ts  a n d  th e s e  w e re  a  
v e ry  s m a ll  n u m b e r  o f  r ig h ts :  sp e e c h , p re s s , a s se m b ly , a n d  k e e p in g  
a n d  b e a r in g  a rm s . T h e se  w e re  v ie w e d  a s  th e  c r i t ic a l  m a t te r s  u p o n  
w h ic h  th e  fe d e ra l  g o v e rn m e n t  m ig h t  n o t  in f r in g e , u n d e r  a n y  c o n d i­
t io n s  (a n d  ev e n  by  p ro c e e d in g  in  a c c o rd  w ith  th e  p ro c e d u ra l  g u a r ­
a n te e s  o f  th e  F o u r th ,  F i f th  a n d  S ix th  A m e n d m e n ts ) . M a d is o n ’s 
in i t ia l  p ro p o sa l fo r  w h a t  b e c a m e  th e  S eco n d  A m e n d m e n t  w a s  
w o rd ed : “T h e  r ig h t  o f  th e  p e o p le  to  k e e p  a n d  b e a r  a rm s  s h a l l  n o t  
be in f r in g e d ; a  w e ll a rm e d  a n d  w e ll r e g u la te d  m i l i t ia  b e in g  th e  b e s t  
s e c u r i ty  o f  a  f re e  c o u n try ; b u t  n o  p e rs o n  re lig io u s ly  s c ru p u lo u s  o f  
b e a r in g  a rm s  s h a l l  be  c o m p e lle d  to  r e n d e r  m i l i t a r y  se rv ic e  in  
p e r s o n .”

T h e re  is  no  d o u b t t h a t  M a d iso n  sa w  th is  a s  a n  in d iv id u a l  r ig h t .  
H is  e a r l ie s t  d r a f ts  o f th e  B ill o f  R ig h ts  d id  n o t  s e p a r a te  th o se  
p ro p o sa ls  in to  n u m b e re d  a m e n d m e n ts  w h ic h  w o u ld  fo llow  th e  co n ­
s t i tu t io n .  In s te a d , th e  a m e n d m e n ts  w o u ld  h a v e  b e e n  in s e r te d  in to  
th e  bo d y  o f th e  c o n s t i tu t io n  a t  sp e c if ie d  p o in ts . M a d iso n  d id  n o t  
p la c e  th e  r ig h t  to  k e e p  a n d  b e a r  a rm s  a s  a  l im i ta t io n  o n  C o n g re ss ’s 
p o w e r o v e r  th e  m il i t ia ,  s e t  o u t  in  A r t ic le  I s e c tio n  8 o f  th e  c o n s t i tu ­
tio n . I n s te a d , h e  g ro u p e d  th e  r ig h t  to  a rm s  w ith  r ig h ts  o f  f re e d o m  
o f  re lig io n , sp e e c h  a n d  p re ss , to  be in s e r te d  “ in  a r t ic le  f ir s t , se c tio n
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n in e , b e tw e e n  c la u se s  3 a n d  4 ."  [95] T h is  w o u ld  h a v e  p u t  th e s e  
p ro v is io n s  im m e d ia te ly  fo llo w in g  th e  g e n e ra l  l im ita t io n s  o f  co n ­
g re s s io n a l  p o w er o v e r  c i t iz e n s — o u tla w in g  s u s p e n s io n  o f  h a b e a s  
c o rp u s , b il ls  o f a t t a in d e r  a n d  e x  p o s t fac to  law s. M a d iso n  v iew ed  
h is  r ig h t  to  k e e p  a n d  b e a r  a r m s  p ro p o sa l a s  a  c iv il r ig h t ,  n o t  a  
l im i t  o n  fe d e ra l iz a t io n  o f  th e  m il i t ia .  F u r th e r ,  in  a n  o u t l in e  o f  a  
p ro p o se d  sp e e c h  o n  in tro d u c t io n  o f  th e  B ill o f  R ig h ts , M a d iso n  
m e n tio n e d  th e s e  " r e l a t e  1 st to  p r iv a te  r ig h ts ,"  a n d  in d ic a te d  h e  
m e a n t  to  c r it ic iz e  th e  1689 D e c la ra t io n  o f  R ig h ts  a s  too  n a r ro w ; 
"N o  fre e d o m  o f th e  p re s s — co n sc ien ce— GL w a r r a n t s  . . . a t t a i n ­
d e r s — a rm s  to  P r o te s ta n t s . '’[96] A p p a re n t ly ,  h e  fe lt  th e  1689 reco g ­
n i t io n  t h a t  " P r o te s ta n t s  m a y  h a v e  a r m s  fo r  t h e i r  d e fe n s e ”  s h o u ld  
b e  e x te n d e d  to  a ll, h a t  th e  se c o n d  a m e n d m e n t  w o u ld  b ro a d e n , n o t  
n a r ro w , th is .

L ik e  m o s t o f  h is  d r a f t ,  t h e  w o rd in g  w as b o th  le n g th y  a n d  co n v o ­
lu te d . In  th e  H o u se  o f  R e p r e s e n ta t iv e s  h is  p ro p o sa ls  w e re  e d ite d  
e x te n s iv e ly ; s in c e  " th e  r ig h t  o f  th e  p e o p le "  w as a l r e a d y  c o n ta in e d  
in  th e  p ro v is io n , th e  c o m m e n t t h a t  th e  m i l i t ia  w o u ld  c o n s is t  " o f  
th e  b o d y  o f  th e  p e o p le ” w a s  d e le te d . T h e  re lig io u s  e x e m p tio n  w a s  
re m o v e d  in  v iew  o f  o b je c tio n s  t h a t  th e  C o n g re ss  m ig h t  e x e m p t too 
m a y  p eo p le  o n  th e s e  g ro u n d s  a n d  th u s  d e s tro y  th e  c o n c e p t o f  th e  
m il i t ia .  W h e n  th e  p ro p o s a l w a s  s u b m it te d  to  th e  S e n a te ,  i t  w as  
p ro p o se d  t h a t  th e  r ig h t  b e  l im ite d  to  k e e p in g  a n d  b e a r in g  a r m s  
" fo r  th e  c o m m o n  d e fe n s e " , b u t  th e  S e n a te  re fu s e d  th e  a m e n d m e n t ,  
r e ta in in g  i t  in  i t s  b ro a d e s t  fo rm .[97]

C o n te m p o ra r ie s  o f  th e  f i r s t  C o n g re ss  c le a r ly  v ie w e d  th e  S e c o n d  
A m e n d m e n t  a s  c r e a t in g  a n  in d iv id u a l  r ig h t .  W h e n  S t  G e o rg e  
T u c k e r , th e n  a  p ro fe s so r  a t  W ill ia m  a n d  M a ry  S ch o o l o f  L a w  a n d  
l a t e r  a  J u s t ic e  o f  th e  V ir g in ia  S u p re m e  C o u rt, p u b lis h e d  a  five- 
v o lu m e  e d it io n  o f  B la c k s to n e ’s C o m m e n ta r ie s  in  1803, h e  com m e n t-  
ed  t h a t  “ w h e n e v e r  s ta n d in g  a r m ie s  a r e  k e p t  u p , a n d  th e  r i g h t  o f  
th e  p e o p le  to  k e e p  a n d  b e a r  a rm s  is, u n d e r  a n y  c o lo r  o r  p r e te x t  
w h a ts o e v e r , p ro h ib ite d , l ib e r ty ,  i f  n o t  a l r e a d y  a n n ih i la te d ,  is o n  th e  
b r in k  o f  d e s tru c t io n . In  E n g la n d , th e  p eo p le  h a v e  b e e n  r’is a rm e d , 
g e n e ra l ly  u n d e r  th e  sp e c io u s  p r e te x t  o f  p re s e rv in g  th e  g a m e .” [98] 
H e  c r it ic iz e d  th e  B r i t i s h  B ill o f  R ig h ts  fo r  l im it in g  i ts  g u a r a n te e  o f  
a rm s  o w n e rs h ip  to  P r o te s ta n ts ,  w h e re a s  th e  A m e r ic a n  r ig h t  w a s  
" w i th o u t  a n y  q u a li f ic a t io n  a s  to  t h e i r  c o n d itio n  o r  d e g re e , a s  is  th e  
ca se  in  th e  B r i t i s h  g o v e m m e n t .” [99] W illia m  R a w le  in  h is  1825 
“V ie w  o f  t h e  C o n s t i tu t io n ”  su g g e s te d  th a t ;

T h e  p ro h ib it io n  is g e n e ra l .  N o  c la u s e  in  th e  C o n s t i tu t io n  
c o u ld  b y  a n y  r u le  o f  c o n s tru c t io n  be co n ce iv ed  to  g iv e  to  
C o n g re ss  a  p o w e r to  d is a r m  th e  people.[100]

T u c k e r  a n d  R aw le  h a d  u n iq u e  a d v a n ta g e s  in  i n te r p r e t in g  th e  
B ill o f  R ig h ts . T u c k e r  h a d  fo u g h t in  th e  R e v o lu tio n a ry  m i l i t ia  a n d  
w as  tw ic e  w o u n d e d  in  a c tio n . H e  w a s  a  c lose  f r ie n d  o f  J e f fe r s o n , a n  
a sso c ia te  o f  M ad iso n , a n d  h a d  a  b r o th e r  in  th e  f i r s t  S e n a te . R a w le  
w as  a  f r ie n d  o f  W a s h in g to n  a n d  w as o ffe re d  th e  p o s t o f  f i r s t  A t to r ­
n e y  G e n e ra l.

T h e  C o n g re ss  i ts e lf  m a d e  i ts  i n te n t  c le a r  w h e n  th e  se c o n d  C on­
g re ss  a d o p te d  th e  M il i t ia  A c t o f  1792. T h is  re q u ire d  e v e ry  " f re e  
a b le  b o d ied  w h ite  m a le  c it iz e n . . . . w h o  is o r  s h a l l  b e  o f  th e  a g e  o f 
18 y e a r s ,  a n d  u n d e r  th e  a g e  o f  45 y e a r s ”  to  be  e n ro l le d  in  th e



m ili t ia  a n d  " w i th in  s ix  m o n th s  th e r e a f te r ,  p ro v id e  h im s e lf  w ith  a  
good m u s k e t  o r  f ire lo c k ,"  p lu s  a m m u n i t io n  a n d  e q u ip m en t.[1 0 1 ] 
T h e  b ill  r e m a in e d  on  th e  b o oks u n t i l  1903. T h u s , f ro m  th e  su b se ­
q u e n t  e n a c tm e n ts  o f  C o n g re ss , a s  w e ll a s  th e  c o n te m p o ra n e o u s  
s t a te m e n ts  o f  th e  d r a f te r s  a n d  th e i r  a s so c ia te s , th e r e  c a n  b e  l i t t le  
d o u b t t h a t  th e  d r a f te r s  o f  th e  S eco n d  A m e n d m e n t  v iew ed  t h a t  
a m e n d m e n t  a s  c r e a t in e  a n  in d iv id u a l r ig h t  to  k e e p  a n d  c a r r y  a rm s  
fo r p u rp o se s  r a n g in g  f ro m  s e lf  p ro te c tio n  to  h u n t in g  to  a c q u is it io n  
o f  m i l i t a r y  sk ills .

T h e  r ig h t  o f  in d iv id u a l  c it iz e n s  to  k e e p  a n d  b e a r  a rm s  fo u n d  
e a r ly  re c o g n it io n  b y  th e  c o u r ts , in  a  so lid  c h a in  o f  p re c e d e n t 
s t r e tc h in g  fo rw a rd  fo r  n e a r ly  tw o  c e n tu r ie s .  I n  1813, K e n tu c k y  
a d o p te d  th e  f i r s t  g e n e r a l  c o n c e d e d  w e a p o n  b a n  a n d  n in e  y e a rs  
l a t e r  th e  a c t  w a s  s t r u c k  d o w n  a s  a n  in v a s io n  o f  th e  r ig h t  to  k eep  
a n d  b e a r  a rm s.[1 0 2 ] S im ila r  s t a tu te s  w e re  l a t e r  u p h e ld  in  o th e r  
S ta te s — u p o n  th e  g ro u n d s  t h a t  o n ly  o n e  fo rm  o f  c a r ry in g , n o t  a l l  
fo rm s, w e re  re s tr ic te d .[1 0 3 ]  T h e  A la b a m a  S u p re m e  C o u r t, fo r  in ­
s ta n c e , a d d e d :

W e do n o t  d e s ire  to  b e  u n d e rs to o d  a s  m a in ta in in g ,  t h a t  
in  r e g u la t in g  th e  m a n n e r  o f  w e a r in g  a rm s , th e  le g is la tu re  
h a s  n o  l im i t  o th e r  t h a n  i ts  ow n d is c re tio n . A  s t a tu te  
w h ic h , u n d e r  th e  p r e te n c e  o f  r e g u la t in g ,  a m o u n ts  to  a
d e s tru c t io n  o f  th e  r ig h t ,  o r  w h ic h  re q u ir e s  a r m s  to  b e  so
b o rn e  a s  to  r e n d e r  th e m  w h o lly  u se le s s  fo r  th e  p u rp o s e  of 
d e fe n se  w o u ld  be  c le a r ly  u n c o n s titu tio n a l.[1 0 4 ]

L ik e w ise , w h e n  G e o rg ia  in  1837 e n a c te d  th e  f i r s t  b a n  o n  p is to l 
o w n e rs h ip , i ts  s u p re m e  c o u r t  p r o m p tly  s t r u c k  i t  d o w n , h o ld in g  in  
th e  p ro c e ss  t h a t  th e  se c o n d  a m e n d m e n t  a p p lie d  to  th e  s ta te s . I t  
e x p la in e d  th e  a m e n d m e n t 's  m e a n in g :  " T h e  r ig h t  o f  th e  w h o le  
p eo p le , o ld  a n d  y o u n g , m e n , w o m en , a n d  b oys, a n d  n o t  m il i t ia  on ly , 
to  k e e p  a n d  b e a r  a rm s  o f  e v e ry  d e s c r ip tio n , a n d  n o t  m e re ly  su c h  as
a re  u se d  b y  th e  m il i t ia ,  s h a l l  n o t  be  in f r in g e d  . . . a n d  th is  fo r th e
im p o r ta n t  e n d  to  b e  a c h ie v e d , th e  r e a r in g  u p  a n d  q u a lify in g  o f a  
w e ll- re g u la te d  m ili t ia , so  v i ta l ly  n e c e s s a ry  to  th e  s e c u r i ty  o f  a  fre e  
s ta te ." [1 0 5 ]

S eco n d  a m e n d m e n t  is su e s  r a r e ly  c a m e  b e fo re  th e  fe d e ra l  c o u r ts  
a t  th is  t im e , s im p ly  b e c a u s e  th e r e  w e re  no  fe d e ra l  c o n tro ls  o n  a rm s  
o w n e rsh ip . B u t th e  p o s it io n  o f  th e  U n i te d  S ta te s  S u p re m e  C o u rt 
w as  in d ic a te d  in  th e  fa m e d  D r e d  S c o t t  ca se , w h e re  i t  h e ld  t h a t  th e  
f re e  b la c k  A m e r ic a n s  w e re  h o t  c itiz e n s . T h e  m a jo r i ty  in d ic a te d  t h a t  
i f  b la c k s  w e re  r e g a rd e d  a s  c itiz e n s , “ e n t i t le d  to  th e  p r iv ile g e s  a n d  
im m u n it ie s  o f  c it iz e n s ,” th e y  w o u ld  h a v e  fre e d o m  o f sp e e c h  a n d  
a sse m b ly , “ a n d  to  k e e p  a n d  c a r r y  a rm s  w h e re v e r  th e y  w e n t .” [106]

P o s t  c iv il w a r  a rm s  e n a c tm e n ts  e n c o u n te re d  ju d ic ia l  l im ita t io n s  
a r is in g  a t  th e  in d iv id u a l  r ig h t  to  k e e p  a n d  b e a r  a rm s . T e n n e sse e , 
fo r  in s ta n c e , h a d  to  a m e n d  i ts  c o n s t i tu t io n  to  e x p re s s ly  g r a n t  leg is­
la t iv e  p o w e r to  “ re g u la te  th e  w e a r in g  o f  a r m s .’ E v e n  so. i ts  1870 
b a n  on  c a r r y in g  s m a ll  (“ p o c k e t” ) p is to ls  b a re ly  p a s se d  c o n s t i tu t io n ­
a l  m u s te r ,  th e  c o u r t  w a r n in g  t h a t  th e  le g is la tu r e  m ig h t  n o t  p ro h ib ­
i t  th e  c a r r y in g  o f  “ a l l  m a n n e r  o f  a r m s ” s in c e  th e  p o w e r to  r e g u la te  
“ does n o t  f a i r ly  m e a n  th e  p o w e r to  p ro h ib i t .” [107] A r k a n s a s  u p h e ld  
a  b a n  o n  p is to l c a r ry in g  o n ly  b y  c o n s tru in g  i t  to  a p p ly  o n ly  to  
p o c k e t p is to ls  a n d  n o t  to  r if le s , sh o tg u n s , o r  l a r g e r  h a n d g u n s . “To
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p ro h ib i t  a  c itiz e n  fro m  w e a r in g  o r  c a r r y in g  a  w a r  a r m  . . . is a n  
u n w a r r a n te d  re s t r ic t io n  u p o n  th e  c o n s t i tu t io n a l  r ig h t  to  k e e p  a n d  
b e a r  a rm s . I f  c o w a rd ly  a n d  d is h o n e s t  m e n  so m e tim e s  s h o o t  u n ­
a r m e d  m e n  w ith  a r m y  p is to ls  o r  g u n s , th e  e v il m u s t  b e  p re v e n te d  
b y  th e  p e n i te n t ia r y  a n d  th e  g a llo w s, a n d  r o t  b y  a  g e n e r a l  d e p r iv a ­
t io n  o f  a  c o n s t i tu t io n a l  p r iv i le g e .” [108] A  s im i la r  te c h n iq u e  w as  
u se d  to  c o n s tru e  M is s o u r i 's  1875 c a r r y in g  b a n  to  a p p ly  o n iy  to  
co n c e a led  c a n y ,  th e  c o u r t  c i t in g  w ith  a p p ro v a l  th e  c o n c e p t t h a t  
le g is la tu re s  m ig h t n o t  l im i t  c a r r y in g  so  a s  to  m a k e  th e  a r m s  u se ­
le ss  fo r  defense.[109]

N o r  h a s  re c o g n itio n  o f  th e  r ig h t  to  k e e p  a n d  b e a r  a r m s  b e e n  
la c k in g  in  o u r  c e n tu ry . C ity  b a n s  o n  h a n d g u n  c a r r y in g  h a v e  b e e n  
s t r u c k  d o w n  in  N o r th  C a ro l in a  (“ th e  r ig h t  to  b e a r  a r m s  is  a  m o s t 
e s s e n t ia l  o n e  to  e v e ry  f re e  p e o p le  a n d  s h o u ld  n o t  be  w h i t t l e d  d o w n  
b y  te c h n ic a l  c o n s tru c t io n s '’)(110] T e n n e sse e ,[1 1 1 ] a n d  N e w  
M exico.[112] T h e  M ic h ig a n  S u p re m e  C o u r t  h a s  s t r ic k e n  a  b a n  o n  
g u n  o w n e rsh ip  b y  n o n -c itiz e n s  w ith  th e  c o m m e n t  t h a t  “ th e  g u a r a n ­
te e  o f  th e  r ig h t  o f  e v e ry  p e rs o n  to  b e a r  a r m s  in  d e fe n s e  o f  h im s e lf  
m e a n s  th e  r ig h t  to  po ssess  a r m s  fo r le g i t im a te  u se  in  d e fe n s e  o f  
h im s e lf  (an d ) h is  p ro p e r ty .’’(113] A  s im i la r  s t a t u t e  w a s  s t r ic k e n  in  
C o lo rad o , i ts  S u p re m e  C o u r t  e x p re s s ly  r e je c t in g  th e  “ c o lle c tiv e  
r ig h ts "  ap p ro ach .[1 1 4 ] T h e  U  S. S u p re m e  C o u r t,  in  U n it e d  S ta te s  v. 
M i l l e r , [  115] h e ld  t h a t  a  c o u r .  c a n n o t  m e r e ly  ta k e  ju d ic ia l  n o tic e  
t h a t  a n  a r m  is  w ith in  th e  se c o n d  a m e n d m e n t 's  p ro te c t io n s ,  b u t  
e x p la in e d :

T h e  C o n s ti tu t io n  a s  o r ig in a l ly  a d o p te d  g r a n te d  to  th e  
C o n g ra ts  Dow er “ to  p ro v id e  fo r  c a l l in g  f o r th  t h e  M il i t ia  
(etc.) . , W ith  o b v io u s p u rp o s e  t o - a s s u r e  t h e  c o n t in u ­
a tio n  a n d  r e n d e r  p o ss ib le  th e  e f fe c tiv e n e s s  o f  s u c h  fo rc e s  
th e  d e c la ra t io n  a n d  g u a r a n te e  o f  t h e  s e c o n d  a m e n d m e n t  
w e re  m ad e . I t  m u s t  be  in te r p r e te d  a n d  a p p lie d  w i th  t h a t  
e n d  in  v iew .

T h e  s ig n if ic a tio n  a t t r i b u t e d  to  t h e  te r m  “ m il i t i a ”  a p ­
p e a rs  fro m  th e  d e b a te s  in  th e  C o n v e n tio n ; th e  h is to r y  a n d  
le g is la tio n  o f th e  co lo n ie s  a n d  s ta te s ,  a n d  th e  w r i t in g s  o f  
a p p ro v e d  c o m m e n ta to rs . T h e s e  sh o w  p la in ly  e n o u g h  t h a t  
th e  m il i t ia  c o m p rise d  a l l  m a le s  p n y s ic a lly  c a p a b le  o f  
a c t in g  in  c o n c e r t  fo r  t h e  c o m m o n  d e fe n s e  . . . a n d  f u r th e r ,  
t h a t  o rd in a r i ly  w h e n  c a lle d  fo r  s e rv ic e  th e s e  m e n  w e re  
e x p e c te d  to  a p p e a r  b e a r in g  a r m s  s u p p l ie d  b y  th e m s e lv e s  
a n d  o f  th e  k in d  in  c o m m o n  u s e  a t  t h e  t im e .

T h e  r ig h t  to  k e e p  a n d  b e a r  a rm s  h a s  fo u n d  i ts  m o s t r e c e n t  
re c o g n itio n  in  tw o  1980 d e c is io n s  in  O reg o n [1 1 6 ] a n d  In d ia n a ,[1 1 7 ] 
th e  f i r s t  s t r ik in g  d o w n  a  v e ry  n a r r o w  a r m s  p o sse ss io n  b a n , th e  
seco n d  s t r ic t ly  l im it in g  p o w e r to  re fu s e  c a r r y in g  lic e n se s .

In  s u m m a ry , th e  r ig h t  to  k e e p  a n d  b e a r  a r m s  is, in  a l l  p ro b a b il­
ity , th e  o ld e s t r ig h t  m e m o r ia liz e d  in  th e  B ill o f  R ig h ts . I ts  c o m m o n  
la w  r ig h t  e x te n d s  b e y o n d  o u r  w r i t t e n  re c o rd s  fo rw a rd  to  th e  1689 
D e c la ra t io n  o f R ig h ts— so la rg e ly  a  re s p o n s e  to  in d iv id u a l  d is a r m ­
a m e n t  u n d e r  law s o f  th e  1660 s— a n d  to  o u r  o w n  R e v o lu tio n , 
b ro u g h t  o n  p r im a r i ly  b y  B r i t i s h  a t t e m p ts  a t  d i s a r m a m e n t  o f  th e  
co lo n is ts . T h e  re c o g n itio n  o f th e  r ig h t  in  o u r  o w n  B ill o f  R ig h ts  is a  
n a tu r a l  o u tg ro w th  o f t h a t  e x p e r ie n c e  a n d  o f  d e m a n d s  fo r  p re s e rv a -
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tio n  o f  a  c le a r ly  in d iv id u a l  r ig h t  to  ow n a n d  c a r ry  a rm s . I t  is a 
r ig h t  r e s e rv e d  to  " th e  p e o p le ’’— th e  sa m e  "p e o p le ” w h o  p o ssess  th e  
r ig h t  to  a s se m b le , a n d  s e c u r i ty  fro m  u n re a s o n a b le  s e a rc h e s  a n d  
se iz u re s , th e  “ p e o p le ”  w h o m  th e  t e n th  a m e n d m e n t  d is t in g u is h e s  
f ro m  " th e  s ta te s .” I t  is  c le a r ly  n o t  a  r ig h t  r e la t in g  so le ly  to  th e  
N a t io n a l  G u a rd , w h ic h  h a d  n o  le g a l re c o g n itio n  p r io r  to  1903, a n d  
w h o se  1 8 th  c e n tu r y  p re d e c e s so rs  w e re  c r itic iz e d  b y  R ic h a rd  H e n r y  
L ee  a n d  o th e r  c o n s t i tu t io n a l  f ig u re s  a s  e q u a l in  d a n g e r  to  s ta n d in g  
a rm ie s . R a th e r ,  i t  is  a  r ig h t  re se rv e d  to  in d iv id u a l  c itiz e n s , to  
possess (“ k e e p ” ) a n d  c a r r y  (“b e a r ” ) a rm s  fo r  p e r s o n a l  a n d  p o lit ic a l  
d e fe n se  o f  th e m s e lv e s  a n d  th e i r  r ig h ts .
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