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from Georgia upholding a conviction for being armed in court,
which stated:

But it is obvious that the right to bear or carry arms about
the person at all times and places and under all circum-
stances, is not a necessity for the declared object of the
guarantee; nay, that it does not even tend to secure the great
purpose sought for, to-wit: that the people shall be familiar
with the use of arms and capable from their habits of life, of
becoming efficient militiamen. If the general right to carry
and to use them exist; if they may at pleasure be borne and
used in the fields, and in the woods, on the highways and
byeways, at home and abroad, the whole declared purpose of
the provision is fulfilled. The right to keep and to bear arms
so that the state may be secured in the existence of a well
regulated militia, is fully attained. The people have, or may
have the arms the public exigencies require, and being un-
restricted in the bearing and using of them, <icept under
special and peculiar circumstances, there is nt; infringement
of the constitutional guarantee. The right to bear arms in
order that the state may, when its exigencies demand, have
at call a body of men, having arms at their command, be-
longing to themselves and habituated to the use of them, is
in no fair sense a guarantee that the owners of these arms
may bear them at concerts, and prayer-meetings, and elec-
tions. At such places, the bearing of arms of any sort, is an
eye-sore to good citizens, offensive to peaceable people, an
indication of a want of proper respect for the majesty of the
laws, and a marked breach of good manners. If borne u. all
under the law, they must be borne openly and plainly ex-
posed to view, and under the circumstances we allude to, the
very act is lot only a provocation to a breach of the peace,
but dangerous to human life.108

The boundaries of this right are such that the possession and
carrying in one’s home may be either open or concealed, for

has a clear right to arms to protect himself in his house. A man has a clear right to
protect himself when he is going singly or in a small party upon the road where he is
travelling or going for the ordinary purposes of business. But | have no difficulties in
saying you have no right to carry arms to a public meetmgi, if the number of arms
which are so carried are calculated to produce terror and alarm . . . "

103.  Halv. State, 53 Ga. 473,476 (1874). See also State v. Browder, 486 P.2d 925
(Alaska 1971) (defendant held in contempt for bringing unloaded shotgun into court).
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one’s home is a castle.1 The open peaceful carrying in one’s
business place, vehicle, or on a public street in the ordinary
course of one’s travels also cannot be prohibited.106

104. In a civilized society, a person must be allowed a feeling of absolute safety
and security frcm criminally violent intrusions into his home. The right to keep and
bear arms in the home is a right founded upon the inviolability and sanctity of the
house. O(Fen carrying was for militia use and private security while preventing vio-
lence and suprise and hence terror on the streets. The “castle doctrine" has a special
place in American jurisprudence. Even "possession of obscene matter" in the home
cannot be made a crime. Stanley v. Georgia, 394 U.S. 557 (1969). Under the Alaska
Constitution's nght tosprlvac , mere possession of marijuana in the home is not un-
lawful. Ravir. v. State, 537 P.2d 494 (Alaska 1975). Unlike possession of obscene mat-
ter or marijuana, bearing arms is constitutionally protected. The “castle doctrine"
evolved from the use of arms (o defend one’s home. McKeller v. Mascn, 159 So. 2d
700, 704, affd 245 La. 1075, 162 So. 2d 571 (1964R: "A man's home has tradition illy
L.*n his castle, and he who enters therein with felonious intent does so at his B)eril.’

Furthermore, keeping a gun in the home is a *liberty which was allowed by the
common law.” Rex v. Gardiner, 95 Eng. Rep. 386, 388 (K.B. 17383. *(T]he mere hav-
ing a gun was no offense ... for a man may keep a gun for the defense of his house
and family . . ." Mcllock v. Eastley, 87 Eng. Rep. 1370, 1374 (K.B. 1744). "(A) gun
may be kept for the defense of a man's house." Wingfield v. Stratford, 96 Eng. Rep.
787 (K.B. 1752). How cr .,d a subsequent parliament erode these traditional common
law rights? Early American decisions noted that "in England the authority of the

parliament runs without limits, ard rises above control. . . . [I]n England there is no
written constitution. ... In America the case is widely different: Every state in the
union has its constitution reduced to written exactitude and precision. . . . [TJhe

constitution  the sun of the Political SYS*.m, around which all legislative, executive
and judicis. oodies must revolve." Vanl.ome's Lessees v. Dorrance, 2 Dali. (2 U.S.)
304,308 (1795). . _

105. At common law the mere Publlc carrying of arms was no offense under the
Statute of Northham[%ton, 2 Edw. 11, ¢3 (1328); Judy v. Lashley, 50 W. Va. 628, 41
S.E. 19, 200 (1902). To sustain a conviction proof was required that the accused had
% ne armed “malo animo" (with evil mtentg or "to terrify the King's subjects.” Rex v.

night, 87 Eng. Rep. 75, 90 Eng. Rep. 330 (K.B. 1686) ghe accused was acquitted).

Commentators of that period were in agreement. The person had to be armed
offensively in affrav of the king's people. _ _

If any ﬁprs..m shall ride, or go Armed offensively, before the Justices, or any

other the kings officers, Or In Faires, Markets, or elsewhere (b}e/_ night or by

day% in AffraB/ of the km%s people (the Sherife, and other the Kings officers,
and) every Justice of Peace (upon his owne view, or upon complaint
thereof,) may cause them to be stayed and arrested, & may bind all such to

the peace, or good behaviour (or, for want of sureties, may commit them to

the Gaole:) And the said Justice of P. (as also every Constable) may seise

and take away their Armour, and othsr weapons, and shall cause them to be

Bra|sed, and answered to the king as forfeited: and the Justice of P. may do

y the First Assignaniraus in the commission.
M. Dalton, The Countrey Justice 31 (London 1622).

Note, that it is properly no Affray, unlesse there be some weapons drawn,

or some stroke given, or offered to be ﬁwen, or other attempt to such pur-

pose: for if men shall contend only in hote words, this is no affray, neither



1982] State Constitutions and the Right to Bear Arms 203

Common Defense Purpose

The constitutions of four states guarantee the right to
keep and bear arms for “common defense.” 14 Protected arms
under this guarantee are those suitable for militia use.107 In
interpreting this guarantee, the objective for which the right
to keep and bear arms is secured, that is, for the common de-
fense, figures prominently in a court’s analysis.108 Because the

may the Constable for words only lay hand'- upon them, unlesse they shall
threaten ;o kill, beat, or hurt one another; & then may the ConBtable arrest
such persons (to go before some Justice of peace, to find sureties for the
reZ%pmg of the peace) and yet such threatening is no affray.

.at 29,

The simple carrying of a "loaded revolver ... on the public road" is no offense
because the indictment failed to  egative lawful occasion, and conclude in tcrrorem
poputo the terror of theJ)opuIace].” Rex v. Smith, 2 Ir. R. 190, 201, 204 (1914).
Thus in Simpson v. State, 'd Ten 1 (5 Yer.) 356, 357 (1833), it was held that merely
bem% armed “in a certain publi/ street and highway" is not an indictable offense.
Furthermore, "our constitution has completely abrogated . . ." the Statute of North-
ampton. Id. at 359-60. Re%ardmg any claim that the simple carrying of arms might be
unlawful because it may alarm some overly sensitive person, the court concluded that
“after 90 solumn an instrument hath said the ﬁeople may carry arms, can we be per-
mitted to impute to the acts thus licensed, such a necessarily consequent operation as
terror to the people to be incurred thereby; we must attribute to the framers of it, the
absence of such a view.” 1d. at 360. "Under Oregon law, the possession of a billy club
I?g%lpUb“C place is protected.” State v. Blocker, 291 Or. 255, _, 630 P.2d 824, 825

106. Ark. Const., art. Il, 85, Me. Const, art |, § 16 Mass. Decl. of Rights,
part I, art XVII; Tenn. Const, art I, §26. .

107. See notes 74, 75, 77, 79 supra. Maine and Massachusetts guarantee a right
to self-defense. Me. Const, art. I, § 1; Mass. Decl. of Richts, part 1, art. I. Thus in
gl;/éaér}e and Massachusetts arms for personal defense are olso guaranteed. See nctes

-97 supra.

108, Fife v. State, 31 Ark. 455, 461, 25 Am. Reg. 556 (1876); Commonwealth v.
Davis, 369 Mass. 886, , 343 N.E.2d 847, 848-49 (1976); Aymette v. State, 21 Tenn.
52 Hum.) 154, 158 (1840). Claims are made that a guarantee for the "common de-
ense" and the guarantee of the second amendment are essentially the same. Fife, 31
Ark. at 458, Aymette, 21 Tenn. at 157. These claims overlook the United States Sen-
ate’s rejection of an attempt to limit the right to bear arms by adding the term "com-
mon defense” to the second amendment. 1 History of the ‘Supreme Court of the
U.S. 450 (J. Goebel, Jr. ed. 197%);.2 B. Schwartz, T..e B ill of Rights: A Documen-
tary History 1153-54 (1971). This rejection was an aPparent response to fears in
Massachusetts that a quarantee for the common defense might be too restric-
tive."[T)hat the people have a right to keep and bear Arms f it their Own and the
Common defence" was urged as a better choice. The Popular Sources t Political
Autharity: Documents on the Mass. Convention of 1780, at 624 (0. & M. Han.llin
eds. 1966{. Thus state courts in interpreting their constitutions with second amend-
ment %)e language have not given their guarantees a restrictive interpretation. See
notes 100, 101, 103 supra.
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right is secured only in terms of common defense, a court is
then able to reason that only arms recognized as those “useful
either in warfare or in preparing the citizens for their use in
warfare, by training him a3 a citizen to their use in times of
peace” 109 arp worthy of constitutional protection.

The people “have the unqualified right to keep” arms
suitable for militia use. “But the right to bear arms is not of
that unqualified character.”110 It is permissible to “regulate
the mode of wearing war arms, and no doubt the occasions of
wearing such arms . .. .”m In maintaining the validity of
legislative restrictions on the mode of carrying war arms,
courts have held that the right is not infringed by a statute
requiring the carrying of a pistol, uncovered and in the hand,
when not upon one’s own premises or upon a journey, as “the
habitual carrying does not seem essential to ‘common de-
fense,” [and as the “essential objects” of the right are pre-

109. Fife v, State, 31 Ark. 455, 460-61, 25 Am. Rep. 556 (1876); Andrews v. State,
50 1 jnn. (1 Heisk) 165, 182, 8 Am. Rep. 8, 16 (1871) Jprotected arms are those usu-
ally employed in “civi'ized warfare" and "are adapted to the ends indicated above,
that iB, the efficiency of the citizen as a soldier”); Aymette v. State, 21 Tenn. (2
Hum.) 154,159 .(1.840{ (“right to prohibit the wearing, or keeping” of arms “which are
rot usual in civilized warfare, or would not contribute to the common defense”). Al-
lowable is a statute prohibiting the sale of any pistol except such as are used in the
army or navg "for 1t in no wise restrains th<€ use or sale of such as are useful in
warfare.” Dabbs v. State, 39 Ark. 353, 357 (1882). See also State v. Burgoyne, 75
Tenn, 173 (1881).

110. Aymette v. State, 21 Tenn. (2 Hum.) 154, 160 (1840%.

111, Wilson v. State, 33 Ark. 557, 559, 34 Am. Rep. 52, 54 (1878). An act pro-
scribing concealed carrying is "consistent with the right of the citizen to bear »rms.”
State v. Johnson, 16 s.c. 187, 191 (1881) (s.c. conse, art. 1, §28 51868) uaranteed
arms for common defense). Parading with an unauthorized body of armed men may
be prohibited. Commonwealth v. Murphy, 166 Mass. 171, 44 N.E. 138 (1896). As early
as 1780 the Recorder of London, in response to a question "would it be lawful for a
vast multitude ™D gather], to the amount of many thousand armed men, without any
visible occasion or apparent lawful object, unauthorized by government or any magis-
trate,” stated “1 should certainly answer in the ne?atlve; because, in my opinion, an
affirmative answer would amount to a dissolution of all government and subversion of
all law.” Although he agreed later that "the lawful purposes, for which arms may be
used, (besides immediate self-defence) are, the suppression of violent and felonious
breaches of the ?eace, the assistance of the civil magistrates in the execution of the
laws, and the defence of the kingdom against foreign invaders.” W. Blizard, Desul-
tory Reflections on Police: With an Essay on the Means of P reventing Crimes
& Amending Criminals 61, 63 (London 1785). "The power to requlate does not fairly
mean the power to prohibit; on the contrary, to regulate necessarily involves the exis-
tence of the thing or act to be regulated.” Andrews v. State, 50 Tenn. (3 Heisk) 165,
181, 8 Am. Rep. 8, 15 (1871).
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sewed] ... if every citizen may keep arms in readiness upon
his place, may render himself skillful in their use by practice,
and carry them upon a journey without let or hin-
drance. . . .”m Similarly, a landowner charged with unlawful
hunting and possession of a shotgun on a game preserve
“could not possibly come within the constitutional rights of
the responden' ‘n bearing arms for the common defense while,
on the other hand, if possession was not a part of the act of
hunting, the constitutional rights of the respondent could be
involved.”118 However, a prohibition against a citizen “wearing
or carrying a war arm, except upon his own premises or when
on a journey travelling through the country with baggage, or
when acting as or in aid of an officer, is an unwarranted re-
striction upon his constitutional right to keep and bear
arms.”11* The court noted that crime “must be prevented by
the penitentiary and gallows, and not by a general deprivation
of a constitutional privilege.”115 The case involved the carry-
ing of an army pistol to kill wild hogs. Likewise, a city ordi-
nance absolutely forbidding the carrying of “any sort of pistol
in any sort of manner” is void,119 and any attempt “to disarm

112. Haile v. State, 38 Ark. 564, 566-67, 42 Am. Rep. 3, 4-5 (1882).

113. State v. McKinnon, 153 Me. 15, , 133 A.2d 885, 889 (1957). Since Me.
Const, art. I, § 1 guarantees that "AH men . . . have certain natural, inherent and
unalienable rights, among which are . . . defending life . . .and(ﬁrotectlng property,
... and obtaining safetg and happiness,” this rl%htwhen coupled with the guarantee
to bear arms indicates bearing arms for personal defense is protected.

114. Wilson v. State, 33 Ark. 557, 560, 34 Am. Rep. 52, 54-55 &11782{. Wilson, Fife
v. State, 31 Ark. 455, 25 Am. Reﬁ. 556 (1876), and Halle v. State, 38 / rk. 564, 43 Am.
Rep. 3 51882), plainly indicate that any implication made in State v. 1'uzzard, 4 Ark.
18 (1842), that the right to arms belongs only to the militia and nor * she people has
been rejected. Judge Lacy's erudite dissent was heeded:

| deem the right to be valueless, and not worth preserving; for the State
ungue_stlonably possesses the power, without the grant, to arm the .nilitia,
and direct how they shall be employed in cases of invasion or domestic in-

surrection. If this be the meaning of the Constitution, why %we that w.iich

is no right in itself, and guaranties a privilege that is useless? This constru-

tion, according to the views | entertain, takes the arms out of the hands of

the people, and places them in the hands of the Legislature, with no re-

straint or limitation whatever upon their power, except their own free will

and sovereign pleasure.

Buzzard, at 35-36. In the rinal analysis, Buzzard simply allows a ban on concealed
carrying.

115. Wilson v. State, 33 Ark. 557, 560, 34 Am. Rep. 52, 54-55 (1878).

116. Glasscock v. City of Chattanooga, 157 Tenn. 518, 520,11 S.\V.2d 678 (1928).
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the people by legislation” would be void under the arms
guarantee.117

The right to bear arms for the common defense is given a
conditional reading, while the right to keep arms for the com-
mon defense is given a liberal reading:

[Tlhe right to keep them, wi'h all that is implied fairly as
an incident to this right, is a private individual right guaran-
teed to the citizen not the soldier. . . . [T]his right was in-
tended, as we have maintained in thi3 opinion, and was
guaranteed to, and to be exercised and enjoyed by the citi-
zen as such, and not by him as a soldier, or in defense solely
of his political rights.118

The right to keep arms “necessarily involves the right to
purchase and use them in such a way as is usual, or to keep
them fc* the ordinary purposes to which they are adapted,” 119
and thus arms may be used “for his proper defense . ... He
has a right also to protect his own house and .amily . . . .”120

The problems encountered by a narrow interpretation of
the right to bear arms for the common defense are best illus-
trated by an analysis of Commonwealth v. Davis.12l The Mas-
sachusetts Supreme Court reasons that the right guaranteed is
related only to the common defense, which in turn points to
the broadly-based militia. Therefore, a lav/ forbidding the
keeping of arms by individuals might interfere with the effec-
tiveness of the militia, thereby infringing on the constitutbnal
guarantee. The court goes on to say, however, that this situa-
tion can no longer exist as the militia “is now equipped and

117. Smith v. Ishenhour, 43 Tenn. 53 Cold.) 214, 217 (1866).

118. Andrews v. State, 50 Tenn. (3 Heisk.) 165, 182-84 (1871). Although the
court felt the militia "has, as an organization, passed away in almost every State of
the Union, and only remains to us as a memory of the past, probably never to be
revived," the court still found "the prohibition of the statute is too broad to be al-
lowed to stand consistently with the views herein expressed.” Id. at 184, 187. This
indicates that the court honored its duty to larry out the intent of the framers rather
than judicially repeal a constitutional right, as the court did in Commonwealth v.
Davis, 369 Mass. 886, , 343 N.E.2d 847, 849 (1976). However, the experiences of
g\{orld War Il indicate that the militia is still a viable institution. See supra notes 85-

119. Andrews v. State, 50 Tenn, g3 Heiskz 165, 178 (18713.

120. State v. Foutch, 96 Tenn. 242, 247, 34 S.W. 1, 2 (1896); cf. Carroll v. State,
28 Ark. 99, 101 (18723 (right to bear arms in defense of person and property).

121. 369 Mass. 886, 343 N.E.2d 847 11976).
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supported by public funds.”12 In effect the court judicially re-
peals a constitutional guarantee found in the people’s declara-
tion of rights. What is left is a purposeless hollow shell. In
achieving this end the court ignored or overlriked well-estab-
lished principles of law. The Davis opinion cannot be aligned
with the intent of the Framers.

All decisions from sister states interpret the arms guaran-
tee for the common defense as an individual right guaranteed
to the citizen and not the soldier.123 Current English arms
statutes serve as no support because the British lack a written
constitution,124 and Parliament may abrogate all rights.124
Americans adopted a written constitution in response to
abuses under the English system.128 The purpose of a written
guarantee to keep and bear arms is to place that right beyond
the reach of the legislature.127 When the 1780 Massachusetts
Constitution was adopted concern was voiced that the arms
guarantee menti “ed common defense but failed to mention
self-defense.128 In an apparent effort to satisfy this concern an

122. 1d. at , 343 N.E. 2d at 849. Salina v. Blaksley, 72 Kan. 230, 83 P. 619
(1905), wad also cited in Davis for the claim that the Massachusetts arms guarantee is
"not directed to ?uaranteemg individual ownership or possession of weapons.” For
criticism of Blaskley’s collective right holdln%, see supra notes 38-71 and accompany-
ing te>étl. %Lérthermore, the militia is more than just the National Guard. See supra
notes 81, 82.

123, See eg., Wilson v. State, 33 Ark. 557, 34 Am. Rep. 52 (1878); State v. Mc-
Kinnon, 153 Me. 15, 133 A.2d 885 (1957); State v. Johnson, 16 S.C. 187, 191 (1881);
S.C. Const, art. |, § 28 (1868) (guaranteed the nght for the common defense); Glass-
cock v. City of Chattanooga, 157 Tenn. 518, 11 S.W.2d 678 (1928).

124. Powell v. McCormack, 395 U.S. 486, 523 n.46 (1969).

125. United States v. Brewster, 408 U.S. 501, 508 (1972); C. Rembar, T he Law op
the Land 24, 287 (1980).

126. Bridges v. California, 314 U.S. 252, 264 n.7 (1941); Grosjean v. American
Press Co., 297 U.S. 233, 248-49 (1936). The British Press was subject to licensing. 4
W. Blackstone, Commentaries on the Laws of England.* 152.

127. People v. Zerillo, 219 Mich, 635 _, 189 N.W. 927, 928 (1922); Common-
wealth v. Ray, 21/ Pa. Super. 72,__, 272 A.2d 275, 278-79 (1970) (right to bear arms
pre-existed constii ‘ion, and cannot be diminished by the Ieglslature]), vacated on
other grounds, 448 Pa. 307, 292 A.2d 410 ([1972%; Slmgson v, State, 13 Tenn. (5 Yer)
356, 359-60 (1833); Cockrum v. State, 24 Tex. 394, 401-02 (1859).

128. The Pogular Sources of Political Authority: Documents on the Mass.
Convention of 1780, Supra note 108, at 624. Based on custom and need, the people
probably took possession of private arms for all normal purposes, including personal
defense, for ?ranted. Since guns were an integral part of their culture, the assignment
of a reason for the right was probably not viewed as a restriction on the right. A
newspaper article, describing the then-to-be-adopted second amendment, underscores
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individual guarantee to self-defense was adopted.12 This
demonstrates that the Framers also intended that arms be
kept for self-defense. Thus a right enjoyed since colonial days
and placed in a written declaration of rights cannot be de-
stroyed by the passage of a mere statute or be judicially
repealed.180

The boundaries of the right dictate that the keeping of
arms suitable for militia use in one’s home, place of business
or premises cannot be infringed. The purpose of such keeping
is to have arms available for possible militia use, for deter-

the view that private arms and their keeping and bearing was to %uaranteed:
As civil rulers, not having their duty to the people duly bi ~ them, may
attempt to tYranmze and as the military forces which must be occasionally
raised to defend our country, might pervert their power to the |njur% of
their fellow citizens, the ﬁepple.are confirmed by the next article in their
right to keep and bear their private arms.
gem hasis added). The Federal Gazette, and Philadelphia Evening Post, June 18,
789, No. 68 Vol. I, at 2, col. 1. Tench Coxe in a letter to Madison admitted being
the author. 12 Papers op James Madison 241 n.| (1979).

129. Ma33. Const. Decl. of Rights, part I, art. I. The constitution should be

construed as a whole. Kllgatrlck v. Superior Ct. of Maricopa County, 105 Ariz. 413,
, 466 P.2d 18, 24 (1970).

130. In Boston, British General Gage ordered his troops to seize the inhabitants'
arms: 1,778 muskets, 634 pistols, and thlr'[P/-EIght blunderbusses were surrendered b
Bostonians. R. F.rothm%ham, History of the Selgi_e of Boston 95 (6th Ed. _1903{
Boston’s population of 17,000 declined to 7,000 civilians by July 1775. The Spirit op
Seventy-Six 146 (H. Commager & R.B. Marris, eds. 1967). The disarmament of Bos-
tonians would later be listed as one of the grievances justifying the Re volutionary
War. Documents Illustrative of the Format.on of the Union of American States,
H.R. Doc. No. 398, 69th Cong., 1st Sess. 14 (1927). The short-harreled shotgun is the
modern equivalent of the ancient blunderbuss. It was not uncommon for a blunder-
buss to have a barrel under eighteen inches. F. Wilkinson, Antique Firearms 99
(1969). Cf. Burks v. State, 162 Tenn. 406, 36 S.W.2d 892 (1931) (miniature shotgun is
constitutionally an arm). T. Swearengsn, The World's Fighting Shotguns 81978)
observes the following:

The modern fighting shotgun is a direct descendent of two of the
world’s most famous smoathbore firearms. One is the Birding Piece or Long
Fowler, which was the father of modern sporting shotguns. The other is the
Blunderbuss, accegted as the first true fighting shotgun; and the weapon
credited with establishing the basic missions and configurations for shot-
guns still being used after some 400 years. .. . 1d. at 2.

[In the American West . . . sawed-off shotguns were substituted for
the blunderbuss. Id. at 2.

~ The modern short-barrel viot-type shotgun still ﬁossesses the same ba-
sic characteristics and performs the same missions that occupied the blun-

derbuss 1d. at 3.

At one time shotgun pistols were also manufactured. Id. at 45-48 & 80-93.



1982] State Constitutions and the Right to Bear Arms 209

rence against oppression, and for personal defense. The object
of the purpose is that the people “shall become familiar with
their use in times of peace, that they may the more efficiently
use them in times of war; then the right to keep arms for this
purpose involves the right to practice their use in order to at-
tain this efficiency.”131 To achieve this end, the boundaries of
the right to bear arms dictate that arms may be carried
openly to and from activities where the constitutional goal is
carried out. These activities include lawful target shooting
and hunting, moving one’s goods to a new home or place of
business, going upon a journey, and going to a place of arms
purchase or repair.12 While “habitual carrying does not seem
essential to ‘common defense,”” the requirement that a pistol
“be carried uncovered in the hand” is not only “a very incon-
venient mode of carrying them habitually”138 but is only mar-
ginally safe. The more prudent approach would be carrying in
a pistol case or holster. Since the home is one’s castle, carry-
ing in one’s home may be either open or concealed.134

Self-Defense and Defense of State Purpose

The right to keep and bear arms for personal defense and
defense of the state is guaranteed in fourteen state constitu-
tions.138 This guarantee protects arms that are (1) suitable for
milP.ia use,130 and (2) also protects arms suitable for personal
defense.137 The plain meaning of the text leads courts to con-
clude that two separate and distinct categories of arms are

131. Andrews v. State, 50 Tenn. (3 Heisk.) 165, 178 (1871).

132. Haile v. State, 38 Ark. 564 (1882); Wilson v. State, 33 Ark. 557, 34 Am. Rep.
52 (1878); Andrews v. State, 50 Tenn. (3 Heisk.) 165, 8 Am. Rep. 8 (1871).

133. Haile v. State, 38 Ark. 564, 566, 43 Am. Rep. 3 (1882).In Maine and Massa-
chusetts the bearing of arms is also for personal securitybecause the right to self-
detferlme is guaranteed. Me. Const, art. I, § 1, Mass. Const. Decl. of Rights, part |
art. |,

134. See note 104 supra.

135. Ala. Const, art. |, § 26; Ariz. Const, art. Il, § 26: Conn. Const, art. |, § 15;
Fla. Const, art. |, §8; Ind. Const, art. I, § 32: K. Const. Bill op Rights § I, para. 7;
Mich. Const, art. |, 86; Ore. Const, art. |, § 27; Pa. Const, art. |, § 21: S.D. Const.
art. VI, § 24;: Tex. Const, art. |, §23; Vt. Const. ch.l, art. 16; Wash. Const, art. |, §
24: and Wyo. Const, art. |, § 24,

136. See supra notes 74, 75, 77, 19.

137. See supra notes 93-97; see infra notes 180, 204,
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protected.138 Some courts, however, have overlooked or ig-
nored this distinction.13

These guarantees protect a right to keep and bear arms
for militia use,140 as a deterrent against oppression,14l and for
defense of self, home and property.14 Some courts delving

- 138, State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); PeoBIe v. Brown, 253
Mich. 537, 235 N.W. 245 %1931)' “Moreover, the constitutional debate over this sec-
tion [Ind. Const, art. I, § 32] underscores the framers' intent that two %urposes,
rather than one, were served by the section.” £ 'lubert v. DeBard, 73 Ind. Dec. 510,
398 N.E.2d 1339, 1341 (Ind. App. 1.980% .

139. State s Swanton, 129 Ariz. 131, , 629 P.2d 98, 99 (Ariz. App. 1981)
ig‘such arms as arc recognized in civilized warfare). It is hlﬁhly doubtful that the

ramers felt the rules on war arms, formulated in international conventions, have any
application to a man or woman using a weapon commonly kept by the people against
an armed robber who is undergoing drug withdrawal symptoms.

In State v. Duke, 42 Tex. 455, 458 (1875), the court reviewed tne text of the
constitutional %uarantee, and its earlier decision in English v. State, 35 Tex. 473
(1872), that only arms suitable for militia use are protected, and concluded we "do
not adopt the opinion expressed that the word ‘arms', in the Bill of Rights, refers
only to the arms of a militiaman or soldier. Similar clauses in the Constitutions of
other States have generally been construed by the courts as using the word arms in a
more comprehensive sense."

140. Rabbitt v. Leonard, 36 Conn. Super. 108, , 413 A.2d 489, 491 (1979); Peo-
ple v. Brown, 253 Mich. 537, 539, 235 N.W. 245, 246_51931) (*attachment to a militia
composed of all able-bodied men"); State v. Kessler, 289 Or. 359, 614 P.2d 94, 99
(1980). The posse and the militia are both comprised of able-bodied men and both
perform the similar functions of maintaining the public order, with the militia being
UBed excluslveI%/ for disorders which traditional civil authorities are unable to pre-
vent. Despite the existence of a large body of professional law enforcement officers,
the posse is still called on occasion to apprehend criminals. On June 6,1977, a posse
was sent to search for mass-murderer Theodore Robert Bundy following his escape
from the courthouse in Aspen, Colorado R. Larsen, Bundy: Tile Deliberate Stran-

er 179-82 (1980). Recentlg a California posse apprehended two robbers. The Armed

itizen, Am. Rifleman at 6 (July 1982). .

141. Carlton v. State, 63 Fla. 1,_, 58 So. 486, 488 (1912) (* protecting them-
selves against oggressmn and public outrage"); State v. Kessler, 289 Or. 359, oi4
P.2d 94,97 (1980).

142. Rabbitt v. Leonard, 36 Conn. Super. 108, 413 A.2d 489, 491 (1979) ("has
a fundamental right to bear arms in self-defense, & Tiberty interest’): Rir.zler v, Car-
son, 262 So. 2d 661, 666 (Fla. 1972) (“for hunting purposes or for the protection of
their persons and property"); Davis v. State, 146 So. 2d 892, 893-94 (Fla. 1962) ("to
secure to the eogle the right to carry weapons for their protection”); Watson v.
Stone, 4 So. 2d 700, 701, 702-3 (Fla. 1941) ("sense of security afforded by the knowl-
edge of the existence of a pistol in the pocket of an automobile in which they are
traveling”); Motley v. Kellogg, 78 Ind. Dec. 316, 409 N.E.2d 1207. 1210 (Ind. App.
1980) g“not making applications available at the chiefs office effectively denied mem-
bers of the community the opportunity to obtain a gun permit and bear arms for
their self-defense”); Schubert v. Debard, 398 N.E.2d" 1339, 1341 glnd. App. 1980)
("our constitution provides our citizenry the right to bear arms for their self-de-
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into the historical reasoning behind the inclusion of the guar-
antee were searching for precedent to be used in allowing the
legislature to regulate what was textually an unconditional
right.143 The conclusion that the constitution “has neither ex-
pressly nor by implication, denied to the Legislature, the right
to enact laws in regard to the manner in which arms shall be
borne” 144 was reached by focusing on the qualifying language
in the English Bill of Rights “that the subjects which are
Protestants may have arms for their Defence, suitable to their
Conditions and as allowed by law. . . . We have taken this
brief notice of the English statute, as it may serve to aid us in
the construction of our constitutional provision.”146 In up-
holding a concealed carrying statute, one court nevertheless
recognized that in this country the Constitution and not the
legislature is supreme:

We do not desire tc be understood as maintaining, that in
regulating the manner of bearing arms, the authority of the
Legislature has no other limit than its own discretion. A
statute which, under the pretense of regulating, amounts to

fense”); People v. Zerillo, 219 Mich. 635, _, 189 N.W. 927, 929 (1922) (*to possess a
revolver for the legitimate defense of their person and property”); State v. Kessler,
289 Or. 359, , 614 P.2d 94, 100 (1980) (“includes a right to possess certain arms for
defense of person and property”); Commonwealth v. Rag, 218 Pa, Super. 72, 272
A.2d 275, 278-79 (19705), vac. on other grounds 448 Pa. 307, 292 A.2d 410 (1972] (“to
bear arms in defense of themselves; their propertY and the State”); State v. Duke, 42
Tex. 455, 458 ﬁ1875) (“such arms as are commonly keﬁt. .. and are aggprognate for
open and manly use In self-defense”); State v. Rosenthal, 75 Vt. 295, 297, 55 A. 610
(1903) ("The people of the State have a n%;ht to bear arras for the defense of them-
selves”); Carfield v. State, 649 P.2d 865, 8/1 (Wyo. 1982) (the right extends to "de-
fending the State or himself").

In"People v. Zerillo, 219 Mich. 635,__, 189 N.W. 927, 928 (1922), the court sum-
marized the defense of self and state guarantee os follows; o

The true meaning of this provision iB well stated in the Constitution of the

state of Colorado: "That the right of no person to keeﬁ and bear arms in

defense of his home, person an Fropertr, or in aid of the civil power when
thereto IawfuIIY summoned, shall be called in question; but nothing herein
contained shall be construed to justify the practice of carrying concealed

weapons. Article 2, § 13

143, State v. Reid, 1 Ala. 612, 35 Am. Dec. 44 (1840).

144. 1d. at 616.

145. 1d. at 615. The term “as allowed by Law” means the common law. Rex v.
Meade, 19 The Times Law Reports 540 (1903). The common law did not prevent the
geaceful keeping or bearing of arms. Rex v. Knight, 87 Eng. Rep. 75, 90 Eng. Rep.,
30 S]K.B. 1686); Rex v. Dewhurst, 1 State Trials, New Series 529, 601 (1820); Rex v.
Smith, 2 Ir. R. 190 (1914).
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a destruction of the right, or which requires arms to be so
borne as to render them wholly useless for the purpose of
defense, would be clearly unconstitutional.148

The delving into the historical reasoning and the intent of
the Framers has also led to the conclusion that the right to
bear arms, like any constitutional right, is an important guar-
antee requiring liberal construction.147 The Constitution is the
supreme law, and courts are not to subt. tute their judgment
for that of the Framers and the people who adopted it as to
what the guarantee should protect or to indulge in constitu-
tion-making under the guise of interpretation.148

In searching for guidelines to set the margins for conduct
protected by the right to bear arms in defense of self and
state the focus has been on the literal interpretation of the
guarantee. If the conduct can be characterized as essential for
defense of self or defense of the state, it v"’l be protected.149
This analysis cuts both ways. The purpose of defense of self
and defense of state is alsw used to limit the rights guaran-
teed.180 Under this analysis, a statute against concealed carry-

V' "tate v. Reid, 1 Ala. at 616-17, 35 Am. Dec. 47 (1840).

1*. [Clonstitutional provisions for the security of persons and propert)  old
be liberaily construed. A close and literal construction deprives them of half their
efficacy, and leads to gradual depreciation of the right, as if it consisted more in
sound than in substance. It is the duty of courts to be watchful for the constitutional
rights of the citizen, and a%ath any stealthy encroachments thereon.” Boyd v.
United States, 116 U.S. 616, 635 (1886{ “The maintenance of the right to bear arms
is @ most essential one to every free peogle and should not be whittled down by tech-
nical constructions.” State v. Kerner, 181 N.C. 574, 107 S.E. 222, 224 (1921).

148. See, e.g, Schubert v. DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App.
19801; Bliss v. Commonwealth, 12 Kg. 2 Litt.) 90, 13 Am. Dec. 251 (1822); State v.
Kessler, 289 Or. 359, 614 P.2d 94 (1980).

149. Schubert v. DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980)
(where "self-defense" is asserted as a reason for desmng a license to carry a pistol the
license cannot be withheld); Watson v. Stone, 4 So. 2d 700, 703 (1941). In narrowly
construing a statute the right to bear arms was kept in mind. It cannot be said that
it [the pistol] is placed in the car or automobile for unlawful purposes, but on the
other hand it was placed therein exclusively for defensive or protective purposes.
These people, in the opinion of the writer, should not be branded as criminals in their
effort of self preservation and protection, but should be recognized and accorded the
full nghts of free and independent American citizens.” .

150. Carfield v. State, 649 P.2d 865, 871 (Wyo. 1982()_ (felon gossessmg_gun of-
fense affirmed because no evidence existed he waa *defending the State or himself').
In a murder case involving the killing of two deputy sheriffs trying to arrest men who
were drunk, carried a pistol concealed, and breached the peace ly shooting it off, the
court brushed aside a right to bear arms claim with a terse comment that the right
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ing would have no connection with the right to bear arms, the
rationale being that a regulation of the manner or place where
arms may be borne does not destroy the right when viewed in
terms of the purpose. Protection of self or state can be main-
tained by the open wearing of arms.161

This guarantee has on the whole been more effective in
safeguarding the individual’s right to bear arms because the
inclusion of the words “defense of themselves” or “defense of
self’ has compelled courts to reaffirm the fundamental right
to bear arms in self-defense,16* a right subject to being swept
away under a less specific provision.163 Thus courts have not
hesitated in striking down weapons possession laws,164 laws on
carrying weapons,166 and a law requiring the forfeiture of a
pistol for violating a misdemeanor carrying statute.166

As with each constitutional guarantee, a balance must be
struck between the individual’s right to exercise that guaran-
tee and society’s right to enact laws that will insure some sem -
blance of order. As these interests will necessarily conflict, the
question then becomes which party should accept the en-
croachment on his right. Courts have allowed the encroach-
ment on an individual’s right on several theories. The permis-
sive language in the constitutional guarantee has been used to
sanction the requirement of a license to carry repeating rifles

was not designed to protect a man “who is prone to load his stomach with liquor and
his pockets with revolvers or dP/namne, and make of himself a dangerous nuisance to
society.” Carlton v. State, 63 Fla. 1, 58 So. 486,488 (1912), This dictum, however,
was unnecessary because the Florida guarantee provides “the manner of bearing arms
may be regulated by law " Fla. Const, art. |, 8 8.

~ 151, State v. Reid, 1 Ala. 612, 619, 35 Am. Dec. 47 (1840) (*[w]e incline to the
opinion that the Le%[slature cannot inhibit the citizen from bearing arms openly, be-
cause it authorizes him to bear them for the purposes of defendm?. himself and the
gta}te, ar;d it is only when carried openly, that they can be efficiently used for

efence”).

152. State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); Schubert v. DeBard, 73
Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980); Rabbitt v. Leonard, 36 Conn. Super.
108, 413 A.2d 489 (1979).

153. Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976).

154, State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); People v. Zerillo, 219
Mich. 635, 189 N.W. 729 (1922).

155. State v. Blocker, 291 Or. 255, 630 P.2d 824 (1981); State v. Rosenthal, 75 Vt.

(23535225)5 A. 610 (1903); Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90, 13 Am. Dec. 251

156. Jennings v. State, 5 Tex. Crim. 298 (Tex. Crim. App. 1878).
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or pistols even openly167and to restrict the carrying of a pistol
to one’s premises or place of business, unless the person is
traveling with baggage or is confronted with immediate and
pressing danger “as to alarm a person of ordinary courage.” 1683
Other courts label a law as not a prohibition but a mere regu-
lation of the right to bear arms. Thu3, laws against concealed
carryingl18 or carrying an unconcealed pistol upon premises
not his own or under his control have been upheld.19 M ost
courts merely invoke the term “police power” in upholding a
law. The police power often appears to exist and operate at
the will of the legislature and courts with no recognition of
constitutional limits. Thus laws proscribing the unlicensed
carrying of a pi3tol in any manner away from the home or
fixed place of business,18L or carrying a loaded rifle or shotgun
in a vehicle on a public highway have been upheld.162 Like-
wise, a sharply divided court upheld a conviction for possess-
ing “a firearm in a public place or within public view under
circumstances tending to provoke a breach of the peace,” over
a right to bear arms claim, where the defendant was peace-
fully carrying a shotgun in a truck, in the afternoon, in an
area where two weeks before a police shooting incident with
racial overtones had occured.163 An opinion which epitomizes

157. Davis v. State, 146 So. 2d 892 (Fla. 1962) (“carried a pistol in an uncon-
cealed holder").

158. State v. Duke, 42 Tex. 455 (1875).

159. State v. Reid, 1 Ala. 612 {71840). .

160. Isaiah v. State, 176 Ala. 27, 58 So. 53 (1911). In areas of elementary rl?hts,
"the constitution is to be liberally construed in favor of the citizen.” Randle v.
Winona Coal Co., 206 Ala. 254, _, 89 So. 790, 792 (1921). o

_ 161, Matthews v. State, 237 Ind. 677, 148 N.E.2d 334 (1958). The dissenting

opinion of Chief Justice Eramert goes into a lengthy historical and constitutional dis-
cussion to explain whg unconcealed carrying should require no license. Id. at , 148
N.E.2d at 338. It has been cited with approval by the majority in State v. Kessler, 289
Or. 359, 614 P.2d 94, 98 ’\51980), and the concurrmgg opinion in Schubert v.
DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 Slnd. A%J 19 03.

162. State v. Duranleau, 128 Vt. 206, 260 A.2d 383 (1969). Vt. Const,, ch. I, art.
1 also guarantees the right of "defending life . . . and protecting property, and . . .
obtaining . . . safeti/) ... This guarantee and the right to bear arms guarantee
appear to make it abundantly clear that effective security in a vehicle is protected.

163. Hyde v. City of Birmingham, 392 So. 2d 1226 (Ala. Crim. App. 980%, cert,
denied 392 So. 2d 1229 (1981) (5 to 4 decision). Cf. State v. Dobbins, 277 N.C. 484,
178 S.E.2d 449 (1971). Conviction affirmed for possessing a shotgun and shells off his
premises in an area declared a state of emergency and for violating emerﬁenc% curfew.
Although the right to bear arm. was not properly raised procedurally, the court
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the lack of careful reflection in the use of the term “police
power” is Caswell & Smith v. State,IMwhere the court upheld
a confiscatory tax on the sales of pistols, although earlier case
law had established that pistols are constitutionally protected
armsi8 and cannot even be forfeited for a misdemeanor carry-
ing conviction.19 The court failed to grasp that the right to
purchase arms is included in the right to keep and bear arms
guarantee.167

The object of this guarantee, to maintain a militia, would
not be frustrated by a requirement that arms be carried
openly. Arms carried for the purpose of self-defense can like-
wise be carried openly. However, the traditions of a state and
the intent of the Framers may be such that concealed carrying
is also protected conduct.198 At common law the mere carrying
of a concealed weapon was no offense. In America, it was con-
sidered normal for eighteenth century civilians to carry pocket
pistols for protection while traveling.18 Thomas Jefferson
owned a pair of screw-barreled pocket pistols.170 The following
excerpt from a letter written from Falmouth, Virginia, on July
29, 1764, by William Allason, a merchant, to Messrs. Boyle
and Scott, merchants in Glasgow, is instructive on the defen-
sive pistol-carrying habits of civilians:

hinted that the right was not infringed. Id. at , 178 S.E.2d at 461-62.

164, 148 S.W. 1159 (Tex. Civ. App. 1912). Until the law was repealed dealers
simply leased pistols for 99 years. A tax may not be imposed to suppress or destroy a
constitutional right. Minneapolis Star and Tribune Co. v. Minnesota Commissioner of
Revenue, US 103 S. Ct. 1365 (1983).

165. State v. Duke, 42 Tex. 455 (1875).

166. Jennm?s v. State, 5 Tex. Crim. App. 298 (1878%.

167. City ot Lakewood v. Pillow, 180 Colo. 20, , 501 P.2d 744, 745 (en banc
1972); Andrews v. State, 50 Tenn. 165, 178, 8 Am. Rep. 8, 13 (1871). .
~168. Since the people had the right to caray arms concealed when the constitu-
tion was adopted that rl%ht cannot be mfrm%e under the quise of mere regulation.
Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90 (1822). The constitution was subsequently
changed to allow a ban on concealed carrying. Ky. Const. Bill of Rights § 1, para. 7.
Concealed carrying without a license was sanctioned in State v. Rosenthal, 75 V t 295,
55 A. 610 5190 ), and concealed carr |n% with a license was sanctioned in Schubert v.
DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980), based on the intent of
the Framers. In Pennsylvania an effort by Bomc Framers to protect only open carry-
ing (it would have read “openly to bear arms") was reLected by a 54 to 23 vote.'7
Debates of the Convention to Amend the Const, of Penn. 258-61 (1873).
(1%71)69. G. Neumann, The History of Weapons of the Am. Revolution 150-51
170. Halsey, Jefferson's Beloved Guns, Am. Rifleman, Nov. 1969, at 17.
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As it is sometimes dangerous in traveling through our
wooden Country Particularly at this time when the Planters
are pressed for old Ballances, we find it necessary to carry
with us some defense Weapons, for that purpose, you’ll be
pleased to send us by some of the first Ships for this River a
pair of Pistols about 30/[shillings] Price. Let them be small,
for the convenience of carrying in a side Pockett, and as
neat as the Price will admit of.171

The boundaries of this right are such that the possession
and carrying in one’s home may be either open or concealed,
keeping the castle doctrine in mind.172The open peaceful car-
rying in one’s business place, vehicle, or on a public street in
the ordinary course of one’s travels also cannot be prohib-
ited.173 A measure which prevents a person from carrying a
constitutionally protected arm in his vehicle, for example, is a
measure which prevents a person from bearing an arm for
self-defense. To claim that such a prohibitory measure is a
mere regulation or a mere exercise of the police power is to
admit that ordinary words and ordinary understanding have
been replaced by judicial “newspeak.”

Keeping in mind that a law requiring a license to carry i\
gun is in derogation of the common law,174 that the purpose of
a written constitution is to place rights beyond the reach of
the police power,17and that licensing officials can be very cre-
ative in frustrating applicants,176 to carry an arm openly

171. Allason Letter Book 1757-1770, f. 134 (Va. State Library).

172. See note 104 supra.

173. See note 105 supra.

174. State v. Beauton, 170 Conn. 234, _, 365 A.2d 1105, 1108 (1976).

175. “The provision in the Constitution granting the right to all Persons to bear
arms is a limitation ufon the power of the Leglslature to enact any law to the con-
trary." People v. Zerillo, 219 Mich. 635, _, 189 N.W. 927, 928 (1922). .

176. ![NJ]Ot making applications available at the chiefs office effectively denied
members of the community the osaportumty to ubtain a gun permit and bear arms for
their self-defense." Motley v. Kellogg, 78 Ind. Dec. 316,___, 409 N.E.2d 1207, 1210
(Ind. App. 1980). A Silver Spring, Maryland man was murdered after bemP denied a
license to carry a pistol because the state police felt there was a lack of sufficient
evidence presented to justify fear. Ahlers,Yearsof Feuding SetScene for Murder,
The Montgomery Journal, May 29,1981,Al, at col. 1. Inordering the police to
issue a carrym% license one court brushed aside arguments that the applicant "has
not yet been the victim of crime" with the comment that "one such incident may
render moot forever his application.” Matter of Magliocco, 184 N.Y.L.J. 4 (N.Y. Co.
Sup. Ct. Aug. 14, 1980).
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should not require a license. “The exercise of a right guaran-
teed by the Constitution cannot be made subject to the will of
the sheriff.”177 The constitutional purpose would not be frus-
trated by a prohibition of carrying arms while drunk, or to a
church, polling place, court, or public assembly, or in a man-
ner calculated to inspire terror.178

Defense of Self, Home, Property and State Purpose

The framers of constitutions in six states carefully chose
explicit wording so that a broad guarantee would be secured
and so that the boundaries of the guarantee would be self-
evident.179 They did not restrict the guarantee to a militia
purpose or to a common defense purpose but rather included
a guarantee for personal defense and security pur-
poses—defense of “home, person, or property.” The textual
con”vt dictates that two separate and distinct categories of
arms are guaranteed: those suitable for personal defenseld
and those suitable for militia use.181 The constitutions protect
the right of people to use arms for defense of home, person,
and property,18 for militia use,18 and as a deterrent against

177. People v. Zerillo, 219 Mich. 635,_, 189 N.W. 927, 928 (1922).

178. See supra notes 50, 101,

179. Colo. Const, art. II, § 13; Miss. Const, art. Ill, § 12 Mo. Const, art. I, §
23; Mont. Const, art. II, § 12, N.H. Const, part |, art. 2 a; Okla. Const., art. Il, § 26.
For purposes of textual clarity, the New Hampshire guarantee omits mention of the
home but mentions family, while Colorado, Mississippi, Missouri, Montana, and
Oklahoma mention home but omit family. In New Hampshire protection of the home
is implied in the s&qulc quarantee of protection of family or property, and in Colo-
rado, Mississippi, Missouri, Montana, and Oklahoma protection of the family is im-
plied in the specific guarantee of protection of the home. Therefore, this minor tex-
tual difference in this group is insignificant. .

This group is a more exBncn pronouncement of the true meaning of the defense
?lfgszezl)f and state guarantee. People v. Zorillo, 219 Mich. 635, , 189 N.W. 927, 928

180. See supra notes 93-97. See alsc People v. Nakamura, 99 Colo. 262, 62 P.2d
246 (1936) (shotgun); State v. Keet, 269 Mo. 206, _, 190 S.W. 573, 576 (1916% ("rifle
on his shoulder, his hunting knife on his belt"); State v. Shelby, 90 Mo. 302,_, 2
S.W. 468, 469 (1886) (“a revolving pistol comes within the description of such arms as
one mag carry for the purposes designated in the constitution . . ."). Taylor v. Mc-
Neal, 523 S.W.2d 148 FMO. Ct. A%) 1975) £p|stols and ammunition clips); State v.
Nickerson, 126 Mont. 151, 247 P.2d 188 (1952

181. See supra notes 74, 75, 77, 79.

182. City of Lakewood v. Pillow, 180 Cjlo. 20, ,501 P.2d 744, 745 (1972)(en
banc) ("possess a firearm in a vehicle or in a place of business for the purpose of self-

) (revolver).
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oppression.18

Despite the clear purposes enunciated in these guaran-
tees, the Oklahoma Supreme Court almost immediately after
the passage of the Oklahoma Constitution, in Ex parte
Thomas,188 a case involving the concealed carrying of a pistol,
disregarded the carefully chosen words of the Framers and
held that only arms suitable for militia use are protected and
that the purpose behind the guarantee is ihe “maintenance of
an armed militia.” The opinion demonstrates inattentiveness
to the Framers’ precise language and a lack of deliberative
precision. The court claimed inability to find a state with a
like guarantee, overlooking lil'.e guarantees already adopted in
Colorado, Mississippi, Missouri, and Montana, as well as a
Missouri opinion explaining the right and holding that “a re-
volving pistol” is constitutionally an arm.18 The Thomas
court relied heavily on cases from Arkansas, Tennessee and
Georgia, in which the state constitutions, unlike that of
Oklahoma, reveal a common defense or militia purpose.187 In

defense"); People v. Nakamura, 99 Colo. 262, 264, 62 P.2d 246, 247 (1936) (*cannot
disarm any class of persons or deprive them of the right guaranteed under section 13,
article 2 of the Constitution, to bear arms in defense of home, person and property”);
TaKIor v. McNeal, 523 S.W.2d 148, 150 (Mo. Ct. App. 1975) F‘every citizen has the
right to keep and bear arms" in defense of his home, person and property. . ."); State
V. Nlcke)rson, 126 Mont, 151, 247 P.2d 188 (1952) (defense of home, person, or
property).

183, Ex parte Thomas, 1 Okla. Crim. 210,__, 97 P. 260, 264-65 (1908) (the court
limited the right to a militia purpose).

184. See supra note 141.

185. 1 Okla. Crim. 210, 97 P. 260 (1908).

186. 1d. at , 97 P. at 262. In State v. Shelby, 90 Mo. 302, 2 S.W. 468, 469
(1886), the court conceded, * [t]he constitution secures to the citizen the right to bear
arms in the defense of h s home, person, and property . . . [and]. . . that a revolving
pistol comes within the description of such arms as one may carry for the purposes
designated in the constitution.”

187. See supra note 183 at 262-63. Despite the Oklahoma court's apparent at-
temP_t to hold that a pistol is not a constitutionally protected arm, the Andrews, Fife,
English, and Hill cases it cites all hold that Iarﬁer pistols or horse pistols are militia
arms and are thus constitutionally protected. The court’s citation of Blaksley is puz-
zling, for that case held that the people collectively have a narrow right to bear arms
only in the organized militia or anr military organization provided by law. See supra
notes 38-71 for a criticism of Blaksley. In anY event, the Oklahoma guarantee,
adopted subsequent to Blaksley, uses the singular term citizen, thus preventing a
collective rlght interpretation. A case interpreting constitutional language similar to
that in Blaksley and implicitly holdlng that a pistol is a protected arm was over-
looked: In re Brickey, 8 Idaho 597, 70 P. 609 (1902) (statute prohibiting carrying
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its citation of a Texas case to support a narrow view of the
term arms, the court failed to mention that the cited case had
been overruled.18

There was no need to disregard the text of the Oklahoma
guarantee on defense of self, home or property to uphold a
conviction for the concealed carrying of a pistol because the
Oklahoma guarantee specifically provides that “nothing
herein contained shall prevent the Legislature from regulating
the carrying of weapons.”189 The court also failed to heed its
own principles on constitutional interpretation that all provi-
sions designed to safeguard the liberty and security of the citi-
zen should be liberally construed and that the courts cannot
refuse obedience to constitutional mandates:

We have a Constitution in which the utmost pains have
been taken to preserve all the securities of individual liberty,
and the courts cannot refuse obedience to its mandates. The
Legislature cannot alter, annul, or avoid the constitutional
safeguards of person and property set forth in the Bill of
Rights. They are beyond the reach of any legislative
enactment.10

Except for Oklahoma, in attempts to interpret this guar-
antee reliance has been placed on the actual words Used in the
guarantee. It was used as a justification for holding that the
right to bear aims allowed the exhibition of arms “in a rude,
angry, or threatening manner without fear of successful prose-
cution when his home or possessions are invaded or his per-

pistol in town in any manner voided).
~188. Seesupra note 183, at 262. State v. Duke, 42 Tex. 455, 458 (1875) (overrul-
ing Enghsh’s holding that only militia arms are guaranteed).

183. Okla. Const, art. II, § 26.
~190. Salter v. State, 2 Okla. Crim. 464, 102 P. 719, 725 (1909). Nevertheless,
in Pierce v. State, 42 Okla. Crim. 272, 275 P. 393, 395 (1929), the court not only
upheld a conviction for the peaceful unconcealed carrying of a .38 caliber Colt pistol
within the curtilage of defendant's own premises but went so far as to saY tl e legisla-
ture “also has the power to even prohibit the ownership or possession of si ch arms"
as are not "used for purposes of war." This means that by ignoring the "i efense of
his home, person, or property” purﬁoses in the constitution, a good port.on of the
arms commong Possessed by Oklanomans are not constitutionally protected. One
hopes that an Oklahoma court in the future will pay attention to the mandate of the
clear language in the constitution, and in light of this reexamination and opinions
from states with similar guarantees, will put to rest the present unwarranted and
restrictive interpretation.
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sonal safety threatened. . . .”1Bl However, “[tlhe moment the
citizen ceases to act in protection of his home, his person, or
his property ... he steps out from under the protection of
the Constitution. . . .”192 He has no right to be an unlawful
aggressor. The text has also been characterized as “limiting
language” and thus it is not “an absolute right to bear arms
under all situations.”1*3 This analysis and the exercise of the
police power have allowed courts to upheld reasonable regula-
tions, such as prohibiting the possession of a firearm while
under the influence of intoxicating liquor or narcotic drugs.1%

Courts have been mindful that “the state legislature can-
not, in the name of the police power, enact laws which render
nugatory our Bill of Rights and other constitutional protec-
tions.”198 Game laws which prohibit possession of a firearm,1%
or firearms ordinances “which sweep unnecessarily broadly
and thereby invade the area of protected freedoms”197 have
been 3truck down because they conflicted with the right to
bear arms. Furthermore, cases must be construed with the
constitutionally guaranteed right in mind.198

The specific boundaries of this right indicate that the
open peaceful carrying in one’s business place, vehicle, or on a
public street in the ordinary course of one’s travels cannot be
prohibited.19 The concealed carrying of arms in the home
should be protected, especially since the home is specifically
mentioned in the guarantees.200 Obviously the ends to be

191, State v. White, 299 Mo. 599, 253 S.W. 724, 727 (1923). See also State v.
Nickerson, 126 Mont. 151, 247 P.2d 18871952 ) (right to bear arms Permlts defendant
to formbly evict trespasser who refused to quietly and peacefully leave his home).

192. State v. White, 299 Mo. 599, , 253 S.W. 724, 727 (1923g

193. People v. Blue, 190 Colo. 95, 544 P.2d 385, 391 (1975)(en bene) (con-
victed felon can be prevented from owmng a gun).

194. People v. Garcia, 197 Colo. 550, 595 P.2d 228 (1979).

195. See supra note 193

196. People v. Nakamura, 99 Colo.262, 62 P.2d 246 51936)Jen hanc).

197. City of Lakewood v. Pillow, 180 Colo 20, 501 P.2d 744, 745 (en banc 1372)
(ordinance would have proscribed carrying in vehicle or place of business or con-
ductlng8 gunsmithing)

Patterson v State, 251 Miss. 565, 170 So. 2d 635, 639 (1965) (art. 111 §
12 cited in reversing conV|ct|on)

199. See supra note 105.

200. See supra note 104. Although Wilson v. State, 81 Miss. 404, 33 So. 171
(1903), held that concealed carrying even in the home may be prohlblted it did so
without a full airing of all relevant issues.
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served by the guarantee would not be defeated or called in
question by a prohibition against carrying arms while drunk,
or to a polling place, court, church, or public assembly, or in a
manner calculated to inspire terror.201

Security and Defense Purpose

Security and defense is listed as a purpose for the right of
the individual to keep and bear arms in five state constitu-
tions.22 This guarantee protects arms that are suitable for mi-
litia use;203 likewise arms suitable for personal defense are
protected.204 These guarantees protect a right to keep and

While the Colorado, Mississippi, Missouri, Montana, and Oklahoma guarantees
have specific language authorizing a proscription against concealed carrying, the 1982
New Hampshire guarantee contains no limiting language. A previously proposed
guarantee In New Hampshire containing such limiting language was defeated by the
voters in 1978; question 1 read: * All persons have the right to keep and bear arms in
defense of themselves, their families, their property and the state, but the legislature
may prescribe the manner in which they may be borne and may prohibit convicted
felons from carrying or Possessmg them.” This seems to be an indication that a pro-
scription against concealed carrying was rejected by the voters and that forms of con-
cealed carrying are constitutionally guaranteed. See also supra note 168.

201, See supra notes 50, 102,

202. Kan. Const. Bill of Rights, § 4; Nev. Const, art. . § 11, para. 1, N.M.
Const, art. I, §6; Ohio Const, art. I, §4; Utah Const, ort. |, § 6. This guarantee is
similar to the defense of self and state guarantees. State v. Vlacil, 645 P.2d 677, 682
(Utah 1982) (Oaks, J., concurring). The view of Kansas courts that only a collective
right to serve in the militia and bear arms in the m'ritia is protected has been criti-
cized in notes 38-71 supra and ac.com.panylng text. Whether the Kansas court has
obliquely retreated from this position is raised by Junction City v. Mevis, 226 Kan.
526, 601 P.2d 1145 (1979(}, where the court found a gun control ordinance too broad.
It cited City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744 (en banc 1972), where
a gun ordinance was struck down because it was too broad and reached beyond per-
missible limits to impinge on the Colorado guarantee to bear arms.

_Ohio and Utah also have a separate ?uarantee on defense of self and propertzv.
Ohio Const, art. I, § 1 Utah Const, art. [, § 1; see State v. Hardy, 60 Ohio AFp. d
325, 397 N.E.2d 773 (1978) (even a felon has a right to self-defense). The "lawful
hunting and recreational use and for other lawful purposes” of the Nevada and New
Mexico guarantees indicate that activities such as gun collecting, competitive and in-
formal target shooting, and exhibiting guns at a gui. show are also protected; how-
over, as a practical matter all guns could have as incidental use lawful hunting, lawful
recreational use, and lawful exhibition of guns at a gun show.

203. See supra notes 74, 75, 77, 79.

204, See suyra notes 93-97,180. See also Las Vegas v. Moberg, 82 N.M. 626,
485 P.2d 737, 738 (N.M. App. 1971) (“a pistol in a holster"); In re Brickey, 8 Idaho
597,598, 70 P. 609 (1902) (*loaded revolver") (the guarantee then was for “security
and defense”).
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bear arms for protection of the person, family, property, and
home,806 for militia wuse,808 and for deterrence against
oppression.807

The dimensions of this right have been summarized as
follows:

The constitutional right to bear arms is intended to guar-
anty to the people, in support of just government, such
right, and to afford the citizen means for defense of self and
property. While this secures to him a right of which he can-
not be deprived, it enjoins a duty in execution of which that
right is to be exercised. If he employs those arms which he
ought to wield for the safety and protection of his country,
his person, and his property, to the annoyance and terror
and danger of its citizens, his acts find no vindication in the
bill of rights. That guaranty was never intended as a war-
rant for vicious persons to carry weapons with which to ter-
rorize others. Going armed with unusual and dangerous
weapons, to the terror of the people, is an offense at com-
mon law. A man may carry a gun for any lawful purpose, for
business or amusement, but he cannot go about with that or
any other dangerous weapon to terrify and alarm a peaceful
people.88

Keeping these dimensions in mind, the constitutional purpose
would not be frustrated by a prohibition of carrying arms
while drunk, or to a court, polling place, church, or public as-
sembly, or in a manner calculated to inspire terror.800

205. Lopez v. Chewiwie, 51 N.M. 421, 186 P.2d 512 (1947) (protection of home);
State v. Hogan, 63 Ohio St. 202,__, 58 N.E. 572, 575 (1900) ("to afford the citizen
means for defense of self andcfroperty“). When the Idaho guarantee was for * security
and defense" it was construed to protect personal self-defense. Las Vegas v. Moberg,
82 N.M. 626, 485 P.2d 737 (N.M. App. 1971) (self-defenseg; State v. Hart, 66 Idaho
217, 157 P.2d 72, 73 (1945%; Clt?/ of Akron v. Dixon, 36 Ohio Misc. 133, , 303
N .E.2d 923, 925 (Mun. Ct. 1972) ("i enﬁaged in the defense of his security or that of
his family [one) Is entitled to possess them [plstolsg”). .
’ 206, Sta)te v. Hogan, 63 Ohio St. 202, 58 N.E. 572, 575. (1900) (* protection of

IS country").

207. See supra notes 20, 21, & 141.

208. State v. Hogan, 63 Ohio St. 202,_, 58 N.E. 572, 575 (1900) (tramp law
upheld where tramp threatened an injury).

209. See supra notes 50 & 102. In State v. Montoya, 91 N.M. 262,_, 572 P.2d
1270, 1273 (N.M. App. 1977), the court hinted that it would uphold a law proscribing
carrying a gun into a licensed liquor establishment, a fourth degree felony, where the
right to bear arms was raised by “[ijnnuendo in defendant’s brief." See supra note
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The boundaries of this right would sanction the carrying
of arms in the home either openly or concealed.210 The open
peaceful carrying in one’s business place, vehicle, or on a pub-
lic street in the ordinary course of one’s travels is also consti-
tutionally sanctioned.l1

71, for criticism of making a regulatory offense a felony.

210. See supra note 104, In State v. Nieto, 101 Ohio St. 409, , 130 N.E. 663,
664 (1920), the court held that a jury instruction in a case where a "Mexican" was
acquitted of carrying concealed a pistol in a bunkhouse was erroneous in that it
carved out a home exception to a concealed carrying statute. The court reasoned that
concealed carrying even in the home could be proscribed because “}t)he statute does
not operate as a prohibition against carrying weapons, but as a regulation of the man-
ner of carrying them.” The dissenting opmlon noted “Southern States have very
largely furnished the precedents. It is only necessary to observe that the race issue
there has ex.tremegl intensified a decisive purpose to entirely disarm the negro, and
this pollcz is evident upon reading the opinions.” Id. at _ , 130 N.E. at 669
(Wanamaker, J., dlssentmg). The correctness of the dissent is exemplified in Watson
v. Stone, 4 So. 2d 700, 703 (Fla. 1941) (Buford, J., concurring):

| know something of the history of this legislation. The original Act of 1893

was passed when there was a great influx of negro laborers in this State

drawn here for the purpose of working in turpentine and lumber camps.

The same condition existed when the Act was amended in 1901 and the Act

was passed for the Purpo_se_ of disarming the negro laborers and to thereby

reduce the unlawful homicides that were prevalent in turpentine and saw-

mill camps and to give the white citizens in sparsely settled areas a b tter

feeling of security. The statute was never intended to be apevlled to the

white population and in practice has never been so applied. We have no
statistics available, but it is a safe guess to assume that more than 80% of

the white men Ilva in the rural sections of Florida have violated this stat-

ute. It is also a safe ?uess to say that not more than 5% of the men in

Florida who own pistols and repeating rifles have ever applied to the Board

of County Commissioners for a permit to have the same In their possession

and there has never been, within my knowledge, any effort to enforce the

provisions of this statute as to white people, because it has been generally

conceded to be in contravention of the Constitution and non-enforceable if
contested.

211. See supra .note 105. An ordinance prohibitin% the unconcealed carr ing of
arms was voided in Las Vegas V. Moberg, 82 N.M. 626, 485 P.2d 737 (N.M. App.
1971). In re Brickey, 8 Idaho 597, 70 P. 609 (1902), struck down a statute prohibiting
the carrying of firearms in town. At the time, the Idaho guarantee was for "security
and defense.” On the other hand, in State v. Vlacil, 645 P.2d 677 (Utah 1982]), a
conviction for possession of a firearm by a non-citizen of the U.S. was upheld. The
court noted the arms guarantee stated "The Legislature may regulate the exercise of
this right by law." Three separate opinions were written to affirm the conviction. In
view of cases where such alien in possession statutes were voided on right to bear
arms grounds, People v. Nakamura, 99 Colo. 262, 62 P.2d 246 (en banc 1936), and
People v. Zerillo, 219 Mich. 635, 189 N.W. 729 (1922), it e~>pears that the majority
was swayed by the fact that the arm involved was “fully automatic” and that it was
used for the aggressive purpose of wounding a man rather than for self-defense. Mo-
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No Specific Purpose Assigned.

Five state constitutions guarantee the right to keep and
bear arms without assignment of a specific purpose. Their
guarantees are generally worded as the right “to keep and
bear arms shall not be infringed” or “abridged.”212 As this
guarantee is without assignment of a purpose, it must be as-
sumed the Framers intended at a minimum to protect the ba-
sic historical reasons for a right to arms: (a) the right of per-
sonal defense;213 (b) preference for a militia over a standing
army;215and (c) the deterrence of governmental oppression.216
One court simply capsulized the reasons for having arms as
follows: “The Constitutions of the United States and Louisi-
ana give us the right to keep and bear arms. It follows, logi-
cally, that to keep and bear arms gives us the right to use the
arms for the intended purpose for which they were manufac-
tured.”216 It can also be inferred that the Framers were aware
of the guiding principles of interpretation “Inclusio Unis Est
Exclusio Alterius” (the inclusion of one is the exclusion of an-
other) and feared that by including or assigning only one of
the historical reasons, e.g., militia, the courts would, given
their penchant for a restrictive interpretation of the right,217

sher v. Dayton, 48 Ohio St. 243, 358 N.E.2d 540 (1976), invoked the police power to
uPhQId an ordinance mandating obtaining an identification cord to demonstrate lack
of disabilities, such as bem? a convicted felon, and to show entitlement to possess a
pistol. The dissent argued legislation must be reasonable and necessary which seeks
to restrain "one of the fundamental civil rights.” 1d. at — , 358 N.E.2d at 544 (Cele-
brezze, J., dissenting). An ordinance forbidding the employment of special guards
during a strike was voided on grounds ofright to bear arms for* defense and secur-
Itf/" Sqa.rt. l §4£ and “defending life and protecting property”(art. I, &). In re Reilly,
31 Ohio Dec. 364, 337-68 (1919).

212. Ga. Const, art. I, § 1, ﬁgara. V; Idaho Const, art. |, § 11; [11. Const, art. |, §
22; La. Const, art. |, § 11 R'T Const, art. I, § 22. Idaho’s present constitutional
provision was ratified in thp ,  al election of November 7, 1978. As originally
adopted in 1890, the provision secured to the people the right to bear arms for their
security and defense. Under this provision a statute that prohibited a citizen from
bearing arms in any manner within the confines of a city, town or village was held
void. In re Brickey, 8 Idaho 597, 70 P. 609 (1902).

213. See supra notes 14, 24-27.

214. See supra notes 14, 81-92.

215. See suPra notes, 14, 19-22. .

216. McKcllar v. Mason, 15a So. 2d 700, 702 (La. App. 1964), afi'd 245 La. 1075,
162 So. 2d 571 (1964). This was when the Louisiana Constitution tracked the second
amendment. In 1974 it was amended to the present guarantee. _

217 Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976); Pierce v.
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limit the guaranteed right only to the purpose stated.

Since the text is not restricted to a purpose, both arms
suitable for militia use318 and for personal defense2l9 are guar-
anteed. Since the right cannot be infringed or abridged, to
givo this right effect the open peaceful carrying in one’s busi-
ness place, vehicle, or on a public street in the ordinary course
of one’s travels must be allowed.30 The mandate guarantees
the carrying of arms in the home openly or concealed.331

A reading of cases under this heading reveals that the
fears of the Framers were justified, and in spite of the precau-
tions taken by the exclusion of a specific purpose for the right
to keep and bear arms so as not to restrict that right, some
courts tend to limit the guarantee as though only the militia
reason were assigned.22

Historically, Louisiana courts have interpreted their state
constitutional provisions to include defense of self,223 even

State, 42 Okla. Cri 272, 275 P. 333 (1929); City of Salina v. Blaksley, 72 Kan. 230,
83 P. 619 (1905).

218. See supra notes 74, 75, 77. 9.

219. See supra notes 93-97, 180, 204.

220. See supra notes 105, 197, 211. Strickland v. State, 137 Ga. 1, 72 S.E. 260
(1911) (upheld statute requiring license to carry pistol away from home or place of
business) People v. Williams, 60 111 App. 3d 726, 377 N.E.2d 285 (1978) (upheld stat-
ues forbidding carrying of loaded gun in vehicle or in Cltf' unless at home, place of
business, or upon own land); State v. Storms, 112 R.I. 121, 308 A.2d 463 (1973) (up-
held statute prohibiting carrying a pistol without a license except in home, place of
business, or upon possessed fand). A constitution should not be read with the prolix-
ity of a civil code. However, the hostile treatment that the right to bear arms has
been given by some courts prompted the 1978 amendment to Ida. Const, art. I, § 11
to specifically forbid licensing, registration, orspecialtaxation, or confiscation, except
for commission of a felony.

221. See supra note 104, .

222. In Strickland v. State, 137 Ga. 1, 72 S.E. 260 (1911), the court relied on
previous Georgia constitutions, with a militia reason, to assign a militia purpose to
the present one and to imply th.at.on(ljy pistols suitable for militia use are constitu-
tionally protected. The court trivialized the decision of the Framers to omit reference
to the militia in the arms ﬁuara.n.te.e by stating that reference to the militia was al-
ready made in article 10, the militia article, "and it was doubtless deemed unneces-
sary to reiterate them in both connections." Id. at 72 S.E. at 263. In Carso- i.
State, 241 Ga. 622, — , 247 S.E.2d 68, 73 (1978), the court seems to recognize the
absence of the militia reason. Other courts have paid careful attention to the lan-
?uage of the text. For example, the Indiana Constitution covers bearing arms in Art.
, 832 and the militia in art. 12, § 1, but the court held the right to arms was not
restricted to militia arms or purposes. Schubert v. DeBard, 73 Ind. Dec. 510, 398
N.E.2d 1339 (Ind. App. 1980). .

227, McKellar v. Mason, 159 So. 2d 700, 702 (La. App. 1964), afj'd 245 La. 1075,
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though the guarantee before the 1974 Amendment was
couched only in terms of a well-regulated militia.

With the exception of Rhode Island, each guarantee
under this heading contains permissive language allowing the
right to be regulated in some manner.*24 Although this express
declaration of intent is not necessary for the courts to infer
reasonable police power regulations,26 some courts have relied
on these phrases in their determinations.228

A recent Illinois case demonstrates that regardless of how
careful the Framers were in spelling out what arms are consti-
tutionally protected,27 and regardless of the pains they took
to spell out permissable exercises of the police power28 so as
to harmonize the police power with the right to keep and bear

162 So. 2d 571 (1964); State v. Bias, 37 La. Ann. 259, 260 (1885) ("musket to shoul-
der, or carbine slung on back, or pistol belted to his side ... is bearing arms”); State
v. Chandler, 5 La. Ann. 489, 490, 52 Am. Dec. 599, , (1850). Under the present
guarantee the police power can be exercised to limif the possession of firearms by
convicted felons. State v. Amos, 343 So. 2d 166 (La. 1977f.Thle_d|ssen_t noted that
except for concealed carrying, the constitution sets out “an individual right in abso-
lute terms." Id. at 170 (Calogero, J., dissenting).

224. See supra notes 31 & 212.

225. Carson v. State, 241 Ga. 622, 247 S.E.2d 68 (1978); State v. Storms, 112 R.I.

121, 308 A.2d 463 41973). .
~226. Strickland v. State, 137 Ga. 1, _, 72 S.E. 260, 262 (1911); People v. Wil-
liams, 60 111 Agp. 3d 726, 377 N.E.2d 285 (1978&; Rawlings v. Department of Law
Enforcement, 73 111 App. 3d 267, 391 N.E.2d 75 (19.79).?appllcant for gun license
was mental patient within statutory five years of a pllcathn%.
221, The majority report of the Committee on Bill of Rights re_P.o.rted "the ‘arms’
involved are not limited by the armaments or needs of the state militia or other mili-
tary body. The substance of the right is that a citizen has the right to possess and
make reasonable use of arms that law-abiding persons commonl?/] employ for purposes
of recreation or the protection of person and property. Laws that attempted to ban
all possession or use of such arms, or laws that subjected possession or use of such
arms to regulations or taxes so onerous that all possession or use was effectively
banned, would be invalid." 6 Sixth [11. Const. Convention, Record op Proceedings
87 (1369-1970) (hereinafter referred to as I1l. Proceedings). The committee cited
People v. Brown, 253 Mich. 537, 235 N.W. 245 (1931) and State v. Duke, 42 Tex. 455
(1875), to demonstrate that arms include rifles, shotguns and Flstols. Id. at 87 n.7. It
also cited In re Brickey, 8 Idaho 597, 70 P. 609 (1902); PeoFe v. Zerillo, 219 Mich.
635, 189 N.W. 927 (1922); State v. Kerner, 181 N." 5"« 107 S.E. 222 (1921), for
examples of invalid regulation. Id. at 87 n.8.

228. A valid exercise of the police power would be to ban weapons not commonly
and peacefully used by individuals, such as machine guns; to proscribe possesion by
minors or by persons in hlg.h-rlské;roups, such as felons; to require a license to pos-
sess a gun; to regulate carrying and to implement this power by licensing; to regulate
the purchase and sale of arms. Nowhere was the handgun singled out for a ban. 6 I1.
P roceedings 88-90.
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arms and prevent the police power from turning the right into
a hollow shell or an intangible abstraction, a court is willing to
ignore the intent of the framers and the understanding of the
people. In Quilici v. Village of Morton Grove29 a divided
court brushed aside arguments, that included the Illinois
guarantee on arms, and upheld an ordinance which in effect
banned the possession of handguns, even in the home.20 The
court concluded that although the handgun was intended to
be included within the class of constitutionally protected
arms, the ban did not violate the state constitution. To sup-
port this incongruous conclusion, the court relies chiefly on
statements made by a delegate during the floor debates that
handguns could be banned. A closer reading of the convention
debates reveals that the court’s reliance on isolated state-
ments was misplaced.23l

229, (%uilici_v. Village of Morton Grove, 695 F.2d 261 é?th Cir. 1982). The village
removed the action from state to federal court because federal as well as state ques-
tions were involved. This article will confine i'_elf to the Illinois guarantee to keep
arms.
~230. With the exception of British efTorts to disarm Patr ots and an effort to
disarm people in Tennessee during the Civil War (See supra notes 117 & 130) no one
hﬁs mate an attempt to disarm the populace and no court has ever sustained such an
attempt.
231. Every member of such a convention acts upon such motives and rea-
sons as influence him personally, and the motions and debates do not nec-
essarily indicate the purpose of a majority of a convention in adopting a
particular clause. It is quite possible for a clause to appear so clear and
unambiguous to the members of a convention as to require neither discus-
sion nor illustration; and the few remarks made concernin? it in the con-
vention might have a ﬁlam tendence/ to lead directly away from the mean-
ing in the minds of the majority. [t is equally possible for a part of the
members to accept a clause In one sense and part in another. And even if
we were certain we had attained to the meaning of the convention, it is by
no means to be allowed a controlling force, esPeuaIIy if that meaning ap-
pears not to be the one which the words would most naturally and obvi-
ously convey. For as the constitution does not derive its force from the con-
vention which framed, but from the people who ratified it, the intent to be
arrived at is that of the Beople, and 1t is not to be supposed that they have
looked for any dark or abstruce meaning in the words employed, but rather
that they have accepted them in the sense most obvious to the common
understanding, and ratified the instrument in the belief that that was the
sense designed to be conveyed.
T. Cooley, Constitutional Limitations 101-102 (7th ed. 1903).
_The contrasting views expressed during the debates in the convention on the
right to keep and bear arms give credence to Judge Cooley's admonition that debates
generally should not be considered.
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The first floor debate occurred on June 10, 1970, and fo-
cused or the majority report, which favored a right to bear
arms and included the handgun as u protected arm.232 The
right to bear arms was considered “controversial,” and dele-
gates were “all a little punchy at this stage,” there were
“empty seats,” and concern was expressed that “I am not sure
that we would get a full and reflective view of this body if we
voted on anything at this point.”233

The final debate occured on June 11, 1970, and focused
on the minority report, which opposed the inclusion of a right
to bear arms in the constitution,234 although it was noted that
there were several members who wanted to be heard when
they adjourned the last evening.236 A spokesman for the mi-
nority argued against a right to bear arms because the major-
ity report revealed it “vfould prevent a complete ban of hand
guns . . . .”239 One delegate cited the right to keep arms as a
deterrent against governmental oppression.237 Another cited a
case from the majority report, in support of the right to
arms.238 The delegate on whom the court relied so heavily
went so far as to claim that not only could handguns be for-
bidden but in Cook County (Chicago) “all firearms whatso-
ever” could be banned.23 There is also evidence that atten-
tion to the debates was less than complete,240 and that they

232. See supra note 227.

233. 3 111, Proceedings  1686(Mr.Lennon).

234. 6 11l Proceedings 165, . .

235. 3 1. Proceedings 1691-92éPre5|dent Witwer). _

236. 1d. at 1692-93 (Mr. Gertz). Mr. Foster, on whose statements the court relied,
stated that Mr. Gertz was incorrect because “there could be a ban on certain catego-
ries.” 1d. at 1693. .

237. 1d. at 1699-1700 (Mr. Arrigo). . .

238.1d. at 1707 (Mr. Hutmacher). He cited People v. Zerillo, 219 Mich. 635, 189
N.W. 927 (1922), which held that even an alien could not be deprived of possessing a
pistol. That case was cited in the maéorltP/ report and reveals that deleFates were
cognizant of the report and its views. 6 [11. Proceedmgs 87 n8. One delegate who
admitted owning *two shotguns and a Flst0|" supported the right to bear arms for
protection and sporting purposes. He felt that everybody should not be punished for
the misconduct of a few, and that the proposed guarantee would prevent confiscation.
d. at 1712-13 (Mr. Hendren).

239. 3 111. Proceedlngs 1718. (M. Foste?. Such a broad statement could not be
taken seriously. It was made probably in an effort todp_lay down the scope of the n%ht
and to secure undecided votes for its passage. Re%ar ing the arms guarantee, he also
stated “ | wish 1'd never seen this thing." Id. at 1721.

240. Id. at 1701 "Let's pay attention to the debates, please. People that have to
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were sparsely attended.24l The majority report spelled the
right out, and all efforts to specifically isolate the handgun as
a weapon which should be given no constitutional protection
were rejected.2422 Thus statements during the debates can
hardly be taken as demonstrating consensus. A court
observed:

Rather, | view the language of the debates as acknowledging
that this subject was a controversial issue which the dele-
gates were reluctant to face . . .*** It was the vote of the
People which was required to bring this constitution into ex-
istence. | am therefore concerned only with what the voters
intended when they voted for adoption of the constitution,
and that intent must be gathered from the clear and specific
language of the instrument. I an not concerned with the in-
tent of the delegates to the convention, because | fear that
their intention was to evade this controversial issue and to
be less than candid with the electorate.243

These debates presented the court with a plethora of state-
ments and to choose one as the consensus over others violates
principles of constitutional interpretation and demonstrates
intellectual shortcomings. The court’s approach that a munici-
pality may exercise its police power to prohibit a constitution-
ally protected arm contravenes the essential nature of the
constitutional guarantee. It supplants a constitutional right
with a mere statutory privilege which might be withheld sim-
ply on the basis that a firearm commonly possessed by the
people, such as a rifle, shotgun, or pistol is perceived to be

have conversations, will you kindly take them outside?” (President Witwer). Id. at
1704: “May we have quiet in the room so that we can hear what Father Lawlor has to
say?" (President Witwer). Id. at 1705: “I think if we are going to be in session, we
ought to be in session and listen to the debate. And it's a simple matter for those who
do not want to hear it to go out in the hall." (President Witwer). .

241, 1d. at 1703: “We have a lot of absentees now. | hope the people in the
lounge will come up and share the load." (President Witwer). At one point Witwer
r11z71<112the sergeant-at-arms bring in at least one more delegate to have a quorum. Id. at

242. 7 111. Proceedings 2901 (Proposal 131%;_ Legal and Research Advisor's
Memorandum No. 25 (Feb. 18, 1970). The Bill of Rights Committee rejected a> at-
tempt to amend the present arms guarantee by adding the phrase "exqeﬁt handguns’
fl%IIY%wmg the word “arms." Minutes of the Committee on Bill of Rights, Mar. 12,

243. Board of Education v. Bakalis, 54 111 2d 448, , 299 N.E.2d 737, 751-52
(1973) (Ryan, J., concurring).
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troublesome. Constitutional guarantees, including the right to
possess arms, apply equally to the entire state.2#4

The people understand the police power to be “the inher-
ent power of a government to exercise reasonable control over
persons and property within its jurisdiction in the interest of
the general security, health, safety, morals, and welfare except
where legally prohibited.”248 The people also believe they
have a constitutional right to own a gun and oppose a ban on
the private ownership of handguns.248 It is apparent that the
voters in Illinois felt that they were adopting a constitutional
guarantee, which was subject only to reasonable regulation,
and not a hollow promise which could be granted or revoked
whenever it suited a legislative body. From a policy considera-
tion, the vast majority of handgun owners present no threat to
society and most gun owners will not obey a law banning
handguns.247

The ends to be secured by guarantees under this heading
would not be infringed or abridged by a prohibition against
carrying arms while drunk, or to a polling place, court, church,
or public assembly, or in a manner calculated to inspire

244, State v. Blocker, 291 Or. 255, 630 P.2d 824 (19814. .

245. Webster’s New Collegiate Dictionary 889 L197 ) (emphasis added).

246. "Equally large majorities oppose an outright ban on private handgun own-
ership, although there is a majority sentiment favoring a ban on the manufacture and
sale of cheap, low-quality handguns. Majorities approaching 90 percent believe they
have a constitutional rE;ht to own a gun.” Wright & Rossi, Weapons, Crime and
Violence in America (Executive Summary) 17 (U.S. Justice Dept., Nov. 1981). See
also Wright, Public Oglmon and Gun Control, 455 The Annals of the Am. Acad-
emy of Pol. & Social Science 24 (May 1981). o

247. Fifty percent or more of gun owners will defy a confi.*ation law. Further-
more, the rate of defiance of Chicago's registration law is estimated at over two-
thirds. In Cleveland the rate of compliance with their handgun registration law is
estimated at less than 12 percent. Restricting Handquns—The Liberal Skeptics
Speak Out 201 (D. Kates, Jr. ed. 19792. Another study indicated that both gun own-
ers and nonowners felt half or fewer of gun owners would comply with a gun ban. D.
Bordua, Gun Control and Opinion Measurement: Adversary Polling and the
Construction of Social Meaning 6 gPaper Presented at Annual Meeting of Am. So-
ciological Assn., N.Y., Aug. 27-31, 1980). Also wide-spread violation of the law would
place_upon us unacceptable societal costs of enforcement. KaFIan, The Wisdom of
Gun Prohibition, 455 The Annals of the Am. Academy of Pol. & Social Science 11
LM ay 1981). "It is commonly hyﬂothesued that much criminal violence, especially
omicide, occurs simply because the means of lethal violence (firearms) are readily at
hand, and thus, that much homicide would not occur were firearms generally less
available. There is no persuasive evidence that supports this view." Wricht & Rossi,
supra note 246 at 2.
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terror.248

Conclusion

It is well settled that courts are to presume that constitu-
tional language was carefully chosen, and the words used are
to be taken in cheir general and ordinary sense. Furthermore,
courts are to presume that the people do not go through the
effort of passing a constitutional guarantee as an idle exercise
to protect nugatory rights or nebulous entitlements, or to se-
cure an intangible abstraction. Accordingly, judges deciding
the meaning of the right to keep and bear arms should confine
themselves to enforcing norms that are stated clearly or im-
plicitly in the written guarantee.

The six classifications of constitutional text discussed in
this article should be viewed as a pyramid, the base represent-
ing the text which protects the broadest individual rights and
the apex representing the texv ,/hich protects a more condi-
tional right. The base of this pyramid would be represented
by the No Specific Purpose Assigned text. Moving upwards,
the next level would be represented by the Defense of Self,
Home, Property and State Purpose text, followed by the Se-
curity and Defense Purpose text on a par with the Self-De-
fense and Defense of State Purpose text. The final levels
would be the Militia Purpose text, concluding with the Com-
mon Defense Purpose text.

W hile principles of law indicate the No Specific Purpose
Assigned text should serve as the best protection against in-
fringement, case law experiences suggest that the strongest
guarantee of individual liberty would be one which reads with
the prolixity of a civil code.

The right to keep and bear arms is at the forefront of the
emotional issues which confront society, especially the legal
community. Nevertheless, judges have an obligation to inter-
pret the Constitution so as to carry out the intent of the
Framers, regardless of the human sentiments in their hearts.
If this obligation is abandoned, the courts will appear to be
political institutions, their decisions less rooted in the law
than in the personalities and politics of the individual judges,

28, see supra NS ) & 102
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and will contribute to the growing perception that courts are
not expounding the law, but are handing down social policy in
judicial dress to suit the perceived needs of the moment. A
recent decision echoes this view:

We are not unmindful that there is current controversy over
the wisdom of a right to bear arms, and that the original
motivations for such a provision might not seem compelling
if debated as a new issue. Our task, however, in construing a
constitutional provision is to respect the principles given the
status of constitutional guarantees and limitations by the
drafters; it is not to abandon these principles when this fits
the needs of the moment. 209

There should be no hesitancy in striking down a law which
encroaches on the protected boundaries of the right to keep
and bear arms, for on at least seventeen reported occasions
courts have struck down laws which encroached on that
right.260

249, State v. Kessler, 289 Or. 359, 614 P.2d 94, 95 %1980).
~250. Wilson v. State, 33 Ark. 557, 34 Am. Rep. 52 (1878); City of Lakewood v.
Pillow, 180 Colo. 20, 23, 501 P.2d 744, 745 (en banc 1972); People v. Nakamura, 99
Colo. 262, 62 P.2d 246 gan banc 1936%; Nunn v. State, 1 Ga. 51 Kelly) 243 (1846); In re
Brickey, 8 Idaho 597, 70 P. 609 (1902); Bliss v. Commonwealth, 12 Ky. (2 L|tt.§ 90,13
Am. Dec. 251 (1822); People v. Zerillo, 219 Mich. 635, 189 N.W. 927 (1922); State v.
Kerner, 181 N.C. 574, 107 S.E. 222 (1921); In re Reilly, 31 Ohio Dec. 364 (C.P. 1919);
State v. Blocker, 291 Or. 255, 630 P.2d 824 51981.); State v. Kessler, 289 Or. 359, 614
P.2d 94 (1980); Andrews v. State, 50 Tenn. (3 Heisk) 165, 8 Am. Rep. 8 (1871); Glass-
cock v. City of Chattanooga, 157 Tenn. 518, 11 S.W.2d 678 (11928); Smith v.
Ishenhour, 43 Tenn. (3 Cold) 214, 217 (1866%; State v. Rosenthal, 75 V't 295, 55 A.
610 (1903); City of Las Ve%as v. Moberg, 82 N.M. 626, 485 P.2d 737 (N.M. App.
1971); Jennings v. State, 5 Tex. Crim. App. 298 (1878).
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District of Columbia )
) ss:
City of Washington )

Affidavit

Comes now Charles Raymond Gray, and after being duly
sworn, deposes and states:

1. That during World War Il affiant was a resident of
Maryland.

2. That during 3aid war the Maryland National Guard
was sent overseas.

3. That the Governor of Maryland therefore called upon
men of all ages and stations in life to volunteer for the man-
ning of home guard stations for the task of repelling invasion
forays, parachute raids, and sabotage uprisings in the state.

4. That these volunteers served in the Reserve Militia of
Maryland and were officially designated Maryland Minute
Men-

5. That affiant was a member of the Maryland Minute
men during World War II.

6. That members of the Maryland Minute Men were re-
quired to supply their own arms, which included rifles, shot-
guns, pistols, and hunting knives, for training and used those
personally owned arms on guard duty.

7. That while serving as a private with the Maryland
Minute Men affiant wa'» armed with a personally owned .32
caliber handgun and .li caliber rifle while training and per-
forming guard duty.

8. That affiant was honorably discharged from the Re-
serve Militia of Maryland (Maryland Minute Men) by Gover-
nor Herbert R. O’Connor, and that a true copy of his dis-
charge certificate is attached to this affadavit.

Further affiant saith not.

Charles Raymond Gray

Subscribed and sworn to before me this 2nd day of
November, 1981.

Notary Public
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My commission expires:November 30, 1983
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Appendix

STATE CONSTITUTIONAL PROVISIONS ON
THE RIGHT TO KEEP AND BEAR ARMS

Thirty-nine (39) states have constitutional provisions on
the right to keep and bear arms.

Alabama'. “That every citizen has a right to bear arms in
defeme of himself and the state.” Ala. Const, art. 1, § 26.

Alaska: “A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed.” Alaska Const, art. |, § 19.

Arizona: “The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but
nothing in this section shall be construed as authorizing indi-
viduals or corporations to organize, maintain, or employ an
armed body of men.” **riz. Const, art. Il, § 26.

Arkansas: “The citizens of this State shall have the right
to keep and bear arms for their common defense.” Ark.
Const, art. Il, § 5.

Colorado: “The right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the
civil power when thereto legally summoned, shall be called in
question; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons.” Colo.
Const, art. Il, § 13.

Connecticut: “Every citizen has a right to bear arms in
defense of himself and the state.” Conn. Const, art. |, § 15.

Florida: “The right of the people to keep and bear arms
in defense of themselves "nd of the lawful authority of the
state shall not be infringed, exceptthat the manner of bearing
arms may be regulated by law.” Fla. Const, art. I, § 8.

Georgia: “The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have
the power to prescribe the manner in which arms may be
borne.” Ga. Const, art. I, 8§ 1, para. 5.

Hawaii: “A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed.” Hawaii Const, art. I, § 15.

Idaho: “The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not
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prevent the passage of laws to govern the carrying of weapons
concealed on the person nor prevent passage of legislation
providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage cf legislation
providing penalties for the possession of firearms by a con-
victed felon, nor prevent the passage of any legislation pun-
ishing the use of a firearm. No law shall impose licensure, reg-
istration or special taxation on the ownership or possession of
firearms or ammunition. Nor shall any law permit the confis-
cation of firearms, except those actually used in the commis-
sion of a felony.” ldaho Const, art. I, § 11.

Illinois: “Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be in-
fringed.” 1l1l1. Const, art. I, § 22.

Indiana: “The people shall have a right to bear arms, for
the defense of themselves and the State.” Ind. Const, art. I, §
32.

Kansas: "The people have the right to bear arms for their
defense and security; but standing armies, in time of peace,
are dangerous to liberty, and shall not be tolerated, and the
military shall be in strict subordination to the civil power.”
Kan. Const., Bill of Rights, § 4.

Kentucky: “All men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which
may be reckoned:. . . Seventh: The right to bear arms in de-
fense of themselves and of the State, subject to the power of
the General Assembly to enact laws to prevent persons from
carrying concealed weapons.” Ky. Const. § I, para. 7.

Louisiana: “The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not pre-
vent the passage of laws to prohibit the carrying of weapons
concealed on the person.” La. Const, art. I, § 11.

Maine: “Every citizen has a right to keep and bear arms
for the common defense; and this right shall never be ques-
tioned.” Me. Const, art. |, § 16.

Massachusetts: “The people have a right to keep and
bear arms for the common defense. And as, in times of peace,
armies are dangerous to liberty, they ought not to be main-
tained without the consent of the legislature; and the military
power shall always be held in an exact subordination to the
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civil authority, and be governed by it.” Mass. Const, pt. I, art.
XVII.

Michigan: “Every person has a right to keep or bear arms
for the defense of himself and the State.” Mich. Const, art. I,
6.

Mississippi: “The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of
the civil power where thereto legally summoned, shall not be
called in question, but the legislature may regulate or forbid
carrying concealed weapons.” Miss. Const, art. Ill, § 12.

Missouri: “That the right of every citizen to keep and
bear arms in defense of his home, person and property, or
when lawfully summoned in aid of the civil power, shall not
be questioned; but this shall not justify the wearing of con-
cealed weapons.” Mo. Const, art. I, § 23.

Montana: “The right of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held
to permit the carrying of concealed weapons.” Mont. Const.
art. 11, § 12.

Nevada: “Every citizen has the right to keep and bear
arms for security and defense, for lawful hunting and recrea-
tional use and for other lawful purposes.” Nev. Const, art. I, §
1.

New Hampshire: “All persons have the right to keep and
bear arms in defense of themselves, their families, their prop-
erty, and the State.” N.H. Const, pt. I, art. 2a.

New Mexico: “No law shall abridge the right of the citi-
zen to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes,
but nothing herein shall be held to permit the carrying of con-
cealed weapons.” N.M. Const, art. Il, § 6.

North Carolina: “A well regulated militia being necessary
to be the security of a free State, the right of the people to
keep and bear arms shall not be infringed; and, as standing
armies in time of peace are dangerous to liberty, they shall
not be maintained, and the military shall be kept under strict
subordination to, and governed by, the civil power. Nothing
herein shall justify the practice of carrying concealed weap-



lorth Dakota

ill individuals are by nature equal'y free and independent and have certain
inalienable rights, among which are ... to keep and bear arms for the defense of|
:heir person, family, property, and the state, and for lawful hunting,
'‘ecreational, and other lawful purposes, which shall not be infringed. Article

i, Section 1.

Delaware

Vperson has the right to keep and bear arms for the defense of self, family,
lome and State, and for hunting and recreational use. Article I, Section 20.

Vest Virginia

\ person has the right to keep and bear arms for the defense of self, family,
:iome, and state, and for lawful hunting and recreational use. Article III,

lection 22.
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ons, or prevent the General Assembly from enacting penal
statutes against that practice.” N.C. Const, art. I, § 30.

Ohio: “The people have the right to bear arms for their
defense and security; but standing armies, in time of peace,
are dangerous to liberty, and shall not be kept up; and the
military shall be in strict subordination to the civil power.”
Ohio Const, art. I, § 4.

Oklahoma: “The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons.” OKkla.
Const, art. 11, § 26.

Oregon: “The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military
shall be kept in strict subordination to the civil power.” Or.
Const, art. I, § 27.

Pennsylvania: “The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned.”
Pa. Const, art. I, § 21.

Rhode Island: “The right of the people to keep and bear
arms shall not be infringed.” R.lI. Const, art. |, § 22.

South Carolina: “A well regulated militia being necessary
to the security of a free State, the right of the people to keep
and bear arms shall not be infringed. As, in times of peace,
armies are dangerous to liberty, they shall not be maintained
without the consent of the General Assembly. The military
power of the State shall always be held in subordination to
the civil authority and be governed by it. No soldier shall in
time of peace be quartered in any house without the consent
of the owner nor in time of war but in the manner prescribed
by law.” S.C. Const, art. I, § 20.

South Dakota: “The right of the citizens to bear arms in
defense of themselves and the state shall not be denied.” S.D.
Const, art. VI, § 24,

Tennessee: “That the citizens of this State have a right to
keep and bear arms for their common defense; but the Legis-
lature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime.” TAnn. Const, art. |, § 26.

Texas: “Every citizen shall have the right to keep and
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bear arms in the lawful defence of himself or the State; but
the Legislature shall have power, by law, to regulate the wear-
ing of arms, with a view to prevent crime.” Tex. Const, art. I,
§ 23.

Utah: "The people have the right to bear arms for their
security and defense, but the Legislature may regulate the ex-
ercise of this right by law.” Utah Const, art. I, § 6.

Utah voters in the 1984 elections will decide whether to
amend Art. | § 6 to read as follows: The individual right of the
people to keep and bear arms for defense of themselves, their
families, their property, and the state, and for lawful hunting,
recreational use and all other lawful purposes, shall not be in-
fringed; but this provision shall not prevent passage of laws to
govern the carrying of concealed weapons; nor prevent legisla-
tion providing penalties for the possession of firearms by con-
victed felons, minors, mental incompetents or illegal aliens:
nor shall any law permit the confiscation of firearms, except
those used in the commission of a felony.

Vermont: “That the people have a right to bear arms for
the defence of themselves and the State—and as standing ar-
mies in time of peace are dangerous to liberty, they ought not
to be kept up; and that the military should be kept under
strict subordination to and governed by the civil power.” Vt.
Const. Ch. I, art. 16.

Virginia: “That a well regulated militia, composed of the
body of the people, trained to arms, is the proper, natural,
and safe defense of a free state, therefore, the right of the peo-
ple to keep and bear arms shall not be infringed; that stand-
ing armies, in time of peace, should be avoided as dangerous
to liberty; and that in all cases the military should be under
strict subordination to, and governed by, the civil power.” Va.
Const, art. I, § 13.

Washington: “The right of the individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ
an armed body of men.” Wash. Const, art. |, § 24.

Wyoming: “The right of citizens to bear arms in defense
of themselves and of the state shall not be denied.” Wyo.
Const, art. I, § 24.
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STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Eleven (11) states do not have a constitutional provision
on arms: California, Delaware, lowa, Maryland, Minnesota,
Nebraska, New Jersey, New York, North Dakota, West Vir-
ginia, and W isconsin.
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Governor's Criminal Justice Working Group

January 14, 1988

The Honorable Fran Ulmer
Chair, State A ffairs Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the
undersigned representatives of various state and local agencies
to an ad hoc working group on criminal justice. The members of
the group meet together on a regular basis to consider, and occa-
sionally to comment upon, issues that <could affect the fair and

efficient administration of criminal justice in Alaska.

At the end of the last session, the Senate adopted CS
for Senate Joint Resolution 15 (Judiciary), which proposes an
amendment to the Constitution of the State of Alaska. We under-
stand that CS SJR 15 (Jud) has been referred to the House State
A ffairs Committee for consideration. We are writing as a body to
strongly wurge you and your fellow representatives to amend the
language of the present resolution to clearly preserve the
present power to reasonably regulate the possession and wuse of
arms.

If passed by the legislature, CS SJR 15 (Jud) would
place a proposed constitutional amendment before the voters at
the next general election. The resolution contains an amendment
to art. I, sec. 19 of the state constitution, relating to a citi-
zen's right to keep and bear arms. Aspresently drafted, SJR 15
would make the following changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A
("/ELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OFT _FREE
STATE, THE) right of the people to keep and bear arms shall not

be infringed.

The stated purpose of the proposed amendment is to
establish that the right to keep and bear arms under the state
constitution is an individual right, rather than a <collective
one. We are concerned that the present language, if adopted by
the voters at the next election, might allow later constitutional
challenge to some existing state statutes. Present law, for
example, prohibits a convicted felon from possessing a conceal-
able firearm, prohibits possession ofcertain weapons such as

bombs, hand grenades, silencers, and sawed-off shotguns,
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prohibits possession of a firearm while intoxicated, the dis-
charge of a firearm from, on, or across a highway, the carrying
of a concealed weapon, possession of a loaded firearm on licensed
premises, or possession of a firearm by a minor without parental
consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety func-

tion by restricting the possession of especially dangerous
weapons or weapons <carried in an especially dangerous manner or
place. If the legislature does not intend that the proposed
amendment of art. |, sec. 19 would render these statutes unen -
forceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms in
a church or on school grounds, for example), then the legisla-
ture's intent to continue to allow reasonable regulation by law

should be made clear.

We suggest the addition of language such as: "The
right of the people to keep and bear arms shall not be infringed,
except that the srate or a political subdivision of the state may
regulate the manner in which arms may be borne, carried, or
used." or " ...except that the manner of keeping and bearing arms

may be regulated by law.Zl

Section 2 of CS SJR 15 (Jud) contains a statement of

"legislative intent” indicating that the constitutional amend-
ment, if adopted, "should not be construed to preclude the regu-
lation of the manner in which arms may be borne, carried, or
used." We are concerned, however, that this statement of legis-
lative intent will not be effective to preserve the present power

to reasonably regulate the possession and use of weapons.

As a general rule, a statute or constitutional provi-
sion will be interpreted according to the plain meaning of the
language on its face. If the intent behind the adoption of the
amendment were to later become an issue,it is the intent of the
voters who adopted the measure, rather than the intent of the
legislators who drafted it, that will be relevant. Althoughthe
resolution directs the Legislative A ffairs Agency to consider the
statement contained in section 2 when preparing its newutral sum-
mary for the election pamphlet, the intent language will not
appear on the ballot itself, and may well not be contained verba-
tim in the election pamphlet. See art. X111, sec. 1 of the

Alaska Constitution and AS 15.58.010.

Principles of both common sense and responsible drafts-
manship dictate that a well-drafted statute or constitutional
provision should reduce the need for disputes about



interpretation. Statements

"legislative intent" are not

adequate substitute for clear-, wunambiguous language in the
posed constitutional amendment. A more precisely drafted amend-
ment would minimize the possibility that, should the proposed
constitutional amendment be adopted, a criminal defendant

later be able to argue that criminal weapons misconduct statute
is unconstitutional because violates his right to keep
bear arms under art. I, sec. the state constitution.

We wurge you to amend

concerns discussed above.

Sincerely yours,

Grace Berg vSchaible
Attorney General

C IMh & ~"yC |/

Arthur Emggikd shV
Commissioner
Department of Public Safety

Kyraé6/Munson
Commissioner
Department of Health &
Social Services

Del smith
President
Alaska Association of Chiefs
of Police

CS SJR 15 (Jud) to address

Administrative Director
Alaska Court System

Dana Fabe
Public Defender

Susan Humphrey-Barnetti”®
Commissioner
Department of Corrections

Brant McCee
Public Advocate
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Harold M. Brown

Executive Director Consultant on Criminal
Alaska Judicial Council Justice Planning
cc: All members of the House State A ffairs Committee

John Sund, Chair, House Judiciary Committee
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Th* CITY OF LAKEWQOOD, a municipal
e«r:>«ratlt* fif tin Slat* of Colo*
ra*o, Patltleaar,

- y-
Charltc Edward PILLOW, Raipondaat.
/ No. C-I1S4.

Supreme Court of Colorado,
En Banc.

Oct. 10. 1972.

Defendant was convicted in Municipal
Court of violation of city ordinance mak-
ing it unlawful to possess dangerous or
deadly weapon, and he appealed. The”Dis-
trict Court, Jefferson County, Christian D.
Stoner, J., reversed and declared ordinance
invalid, and certiorari was granted. The
Supreme Court, Hodges, J., held that the
ordinance was unconstitutionally over-
broad, where it would prohibit gunsmiths,
pawnbrokers and sporting goods storesl
from carrying on substantial part of their
business, it appeared to prohibit individuals
from transporting guns to and from such
places of business, it made it unlawful for

person to possess firearms in vehicle or in >

place of business for purpose of self-de-
fense, and several of such activities were
constitutionally protected and, depending
upon circumstances, might be entirely free
of criminal culpability.

Affirmed.

| Weapon* <3=3

City ordinance prohibiting possession
of dangerous or deadly weapon was uncon-
stitutionally overbroad, where it would
prohibit gunsmiths, pawnbrokers and sport-
ing goods stores from carrying on substan-
tial part of their business, it appeared to
prohibit individuals from transporting guns
to and from such places of business, it
made it unlawful for person to possess
firearm in vehicle or in place of business
for purpose of self-defense, and several of
such activities were constitutionally pro-
tected and, depending upon circumstances,
might be entirely free of criminal culpabil-

\
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ity. 1965 Perm.Supp, C.R.S., section 40-
11-1; Const art 2, § 13.

2. Caaatltatloaal Law <=81

Governmental purpose to control or
prevent certain activities, which may be
constitutionally subject to state or munici-
pal regulation under police power, may not
be achieved by means which sweep unnec-
essarily broad and thereby invade area of
protected freedoms.

3. Coastltatlaaal Law <=B3{1)

Even though governmental purpose
may be legitimate and substantial, that pur-
pose cannot be pursued by means that
broadly stifle fundamental personal liber-
ties when the end can be more narrowly
achieved.

Raymond C. Johnson, Lakewood, for pe-
titioner.

Theodore P. Koeberle, Boulder, for re-
spondent

HODGES, Justice.

On petition of the City of Lakewood, we
granted certiorari to review the district
court’s declaration that a Lakewood ordi-
nance is invalid.

The respondent Pillow was convicted in
municipal court of a violation of this ordi-
nance which makes it unlawful to possess a
dangerous or deadly weapon. He appealed
to the district court which reversed the
conviction on the basis of a finding that
there was a failure of proof before the
municipal court and on the further ground
that the ordinance was invalid. The dis-
trict court’s declaration of invalidity was
premised on its finding that the subject
matter of the ordinance is a matter of
statewide concern and is therefore
preempted by a state statute pertaining to
the carrying of a concealed weapon. This
state statute is 1965 Perm.Supp., C.R.S.
1963, 40-11-1.

We affirm the district court's reversal
of the respondent's conviction but do so on
the ground that the Lakewood ordinance is
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unconstitutionally overbroad. It is there-
fore unnecessary to discuss the failure of
proof issue; moreover, this case is not a
suitable vehicle for a consideration of the
preemption issue. Our decision to resolve
this case in this manner was prompted to
some degree by statements made by counsel
for the City of Lakewood during oral ar-
gument He conceded that the ordinance
lacked specificity in certain respects and
that a replacing ordinance was in the proc-
ess of preparation.

The subject Lakewood ordinance is num-
bered 0-70-47, Sec. 3-9 and is set forth in
full as follows:

"Unlawful 1t Possess, Carry or Use
Dangerous or Deadly Weapons, (a) It
shall be unlawful for any person to have
in his possession, except within his own
domicile, or to carry or use, a revolver
or pistol, shotgun or rifle of any descrip-
tion, which may be used for the explo-
sion of cartridges, or any air gun, gas
operated gun or spring gun, or any bow
made for the purpose of throwing or
projecting missiles of any kind by any
means whatsoever; provided that noth-
ing in this section shall mm.vent use of
any such instruments in shooting galler-
ies or ranges under circumstances when
such instruments can be fired, dis-
charged or operated in such manner as
not to endanger persons or property and
also in such manner as to prevent the
projectile from traversing any grounds
or space outside the limits of such gal-
lery or range; and provided further,
that nothing herein contained shall be
construed to prevent the carrying of any
type of gun, when unloaded, or any bow.
to or from any range, gallery or hunting
areas, (b) Nothing in this section shall
prevent the possession or use of any of
said instruments by persons duly licensed
for such purpose by the City of Lake-
wood. (c) Nothing in this section shall
prevent the use of or possession of any
said instrument by law enforcement per-
sonnel.”
501 P 2d— *1',

[1] An analysis of the foregoing ordi-
nance reveals that it is so general in its
scope that it includes within its prohibi-
tions the right to carry on certain business-
es and to engage in certain activities which
cannot under the police powers be reasona-
bly classified as unlawful and thus, subject
to criminal sanctions. As an example, we
note that this ordinance would prohibit
gunsmiths, pawnbrokers and sporting goods
stores from carrying on a substantial part
of their business. Also, the ordinance ap-
pears to prohibit individuals from trans-
porting guns to and from such places of
business. Furthermore, it makes it unlaw-
ful for a person to possess a firearm in a
vehicle or in a place of business for the
purpose of self-defense. Several of these
activities are constitutionally protected.
Colo.Const. art. 11, § 13. Depending upon
the circumstances, all of these activities
and others may be entirely free of any
criminal culpability yet the ordinance in
question effectively includes them within
its prohibitions and is therefore invalid.
ShuttJesworth v. Birmingham, 382 U.S. 87,
86 S.Ct. 211, IS L.Ed.2d 176 (1965); Win-
ters v. New York, 333 U.S. 507, 68 S.Ct.
665. 92 L.Ed. 840 (1948); People of the
City of Detroit v. Sanchez, 18 Mich.App.
399, 171 N.w.2d 452 (1969).

[2,3] A governmental purpose to con-
trol or prevent certain activities, which
may be constitutionally subject to state or
municipal regulation under the police pow-
er, may not be achieved by means which
sweep unnecessarily broadly and thereby
invade the area of protected freedoms.
Zwickler v. Koota. JS9 U.S. 241, S8 S.Ct.
391, 19 LEtL2d 444 (1967); Aptheker v.
Secretary of State. 378 U.S. 500, S4 S.Ct.
1659, 12 L.EdL2d 992 (1963); NAACP v.
Alabama, 377 U.S. 288, 84 S.Ct 1302, 12
LEtL2d 325 (1964). Even though the gov-
ernmental purpose may be legitimate and
substantial, that purpose cannot be pursued
by means that broadly stifle fundamental
personal liberties when the end can be
more narrowly achieved. Aptheker v. Sec-
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rcUry of State, rufra, and Shelton v.
Tucker, 364 U.S. 479, SI S.Ct 247, S L.
Ed2d 231 (1960). See also Colorado Rac-
ine Commission v. Smaldone, Colo., 492 P.
2d 619; Arnold v. Denver, 171 Colo. 1, 464
P-2d 515 (1970); and Goldman v. Knecht,
295 F-Snpp. 697 (D.C.Colo.1969).

Judgment affirmed.

Minnie May CUNNINGHAM, Plaintiff-
Appellant,

V.
SPRING VALLEY ESTATES, INC., a cor-
poration, ot al., Oofendanti-
Appellaes.

No. 72-068.
(Supreme Court No. 24727.)

Colorado Court of Appeals.
Dir. IL

June 6, 1972.
Rehearing Denied June 27, 1972.
Certiorari Granted Oct. 24,1972.
Selected for Official Publication.

Owner of property by adverse posses-
sion brought action for damages for al-
leged trespass on such property through
which sewer main was constructed by de-
fendant city and to require defendants to
restore property to its former condition.
The District Court, Boulder County, How-
ard 0. Ashton, J., determined that city had
a right to sewer easement on basis of in-
verse condemnation, denied owner's request
for injunctive relief and awarded monetary
damages against defendants. Owner ap-
pealed. The Court of Appeals, Enoch, J.,
held that absent agreement or admissions
by parties, resolution, at pretrial confer-
ence, of disputed issues as to city's right to
easement on property and as to owner's
right to injunctive relief was improper.
The court further held that subject to any
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defenses which defendant might have

owner was entitled to damages for any in-
jury caused by construction of main from
date of owner’s adverse possession rather
than merely from date of the judgment
Quieting title in owner. 0X

Reversed and remanded for new triaL"*

. Trial 3=9(1)

Absent agreement or admissions by
parties, in action for damages caused by j
defendant’s alleged trespass on plaintiffs
property and to require defendant to re- .
store property to its former condition, res- -
olution, at pretrial conference, of disputed |
issues as to defendant city’s right to sewer '
easement on plaintiff's property on basis of »
inverse condemnation and as to plaintiffs J
right to injunctive relief was improper.

2. Advert* Possession 3=106(5)

Subject to any defenses which defend-
ant might have had, owner of property by
adverse possession was entitled to damages *
for any injury caused by construction of
sewer main through such property from
date of owner’s adverse possession rather i
than merely from date of judgment quiet-J
ing title in plaintiff. 1967 Perm.Supp., G 4
R.S., section 118-7-1(1). i

James H. Snyder, Boulder, Wesley
Doan, Denver, for plaintiff-appellanL

Hollenbeck, King, French & Mills,

A. Hollenbeck, Peter G Dietze, BoukJer.
for defendants-appellees, Spring Valley
tates, Inc. and James M. Burger.

Walter L. Wagenhals, City Atty, Gilbert -
M. Sackheim, AssL City Atty., Boulder,5
for defendant-appellee, City of Boulder.
Colo.

ENOCH, Judge.

This case was transferred from the Su- -
preme Court pursuant to statute. A
This action was brought by Minnie May
Cunningham against the named defendants
for damages caused by defendants’ alleged
trespass upon her property and to require
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removed from the glove compartmentl
Schimetz gave conflicting testimony as to
the tint'.' of evening of this meeting. Schi-
metz also testified that he reported this
encounter to the police on that same eve-
ning.

Officer Johnson testified that later that
evening he stopped the Ricehill car. Al-
though he had been watching the car since
the report of Ricehill’s possession of a
weapon, the stop occurred after he ob-
served the car, while being driven by Mrs.
Ricehill, drive over the centerline. During
the stop, Johnson saw an open can of beer
at the feet of Ricehill, who was a passen-
ger in the car. Because this is a violation
of North Dakota’s open-bottle law, Johnson
placed Ricehill under arrest and conducted
a search of the automobile, looking for
other evidence of the open-bottle violai.™.
This search produced a rifle, and a revolver
which was removed from the locked glove
compartment

Ricehill testified on his own behalf at
trial. He testified that the two guns be-
longed to his wife, and that although he
had spoken with Schimetz about the two
guns he had never handled them. He fur-
ther testified that he could not have shown
the revolver to Schimetz because it was
locked in the glove compartment of the car
and he did not have the keys to the car.
Ricehill testified that Curtis Posey had
driven him in Ricehill’s car into Devils
Lake, and that Posey maintained posses-
sion of the car keys.

Posey did not testify at trial. On the day
prior to trial Ricehill’s trial counsel had a
subpoena issued to compel Posey to appear
at trial. However, the sheriff of Benson
County was unable to serve the subpoena.
Ricehill now argues that he received inef-
fective assistance of counsel because trial
counsel failed to seek a subpoena for Posey
at a time early enough to allow for service

1. Although there was testimony concerning
Ricehill’s possession of the rifle, he was not
charged with having possessed a rifle.

2. Section 62.1-02-01(1) provides:
"A person who has been convicted anywhere
for a felony involving violence or intimi-
dation. as defined in chapters 12.1-16 through

REPORTER, 2d SERIES

of the subpoena, denying Ricehill the testi-
mony of a crucial witness.

We first consider Ricehill’s argument
that Section 62.1-02-01(1) is unconstitution-
al because t violates his right to keep and
bear arms tmder Article I, Section 1, North
Dakota Constitution. Section 62.1-02-01(1)
prohibits a person previously convicted of a
felony involving violence or intimidation
from owning or possessing a firearm for a
period of 10 years from the date of convic-
tion or release, whichever is the latter.1 In
this case it was alleged that Ricehill pos-
sessed a revolver within 10 years of his
release from an lowa correctional facility *
to which he had been sentenced on a
charge of murder in the second degree.

Article 1, Section 1, of thc|North Dakota”
Constitution contains a guarantee of the
right to keep and bear arms. This section
provides:

“All individuals are by nature equally
free and independent and have certain
inalienable rights, among which are
those of enjoying and defending life and
liberty: acquiring, possessing and pro-
tecting property and reputation; pursu-
ing and obtaining safety and happiness;
and to keep and bear arms for the
defense of their person, family, proper-
ty, and the state, and for lawful hunt-
ing, recreational, and other lawful pur-
poses, which shall not be infringed."
[Emphasis added.]

The guarantee of the right to keep and
bear arms was only recently added to the
North Dakota Constitution. The empha-
sized language above was added by means
of an initiated amendment in November of

N1984jJEhis case presents the first occasion

for this court to interpret this provision of
the North Dakota Constitution.1

12.1-25, is prohibited from owning a firearm
or having one in possession or under control
for a period of ten years from the date of
conviction or release from incarceration or
probation, whichever is the latter."

3. In State v. Swanson, 407 N.W.2d 204 (N.D.
1987), we considered the dismissal by the trial
court of a criminal complaint charging reckless
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; subpoena, denying Ricehill the testi-
of a crucial witness.

first consider Ricehill's argument
Section 62.1-02-01(1) is uncpnstitution-
:ause it violates his right th keep and
arms under Article I, Section 1, North
la Constitution. Section 62.1-02-01(1)
bits a person previously convicted of a
y involving violence or intimidation
owning or possessing a firearm for a
d of 10 years from the date of convic-
> release, whichever is the latter.2 In
:ase it was alleged that Ricehill pos-
d a revolver within 10 years of his
se from an lowa correctional facility
hich he had been sentenced on a
;e of murder in the second degree.

tide I, Section 1, of the North Dakota
titution contains a guarantee of the
to keep and bear arms. This section
des:

'All individuals are by nature equally
e and independent and have certain
Jlienable rights, among which are
ise of enjoying and defending life and
erty; acquiring, possessing and pro-
ting property and reputation; pursu-
; and obtaining safety and happiness;
d to keep and bear arms for the
tense of their person, family, proper-
and the state, and for lawful hunt-
7. recreational, and other lawful pur-
ses, which shall not be infringed.”

mphasis added.]

e guarantee of the right to keep and
arms was only recently added to the
h Dakota Constitution. The empha-
I language above was added by means
| initiated amendment in November of

This case presents the first occasion
his court to interpret this provision of
North Dakota Constitution.3

2.1-25, is prohibited from owning a firearm
*r having one in possession or under control
or a period of ten years from the date of
onviction or release from incarceration or
probation. whichever is the latter.”

n Slate v. Swanson, 407 N.w.2d 204 (N.D.

<7), we considered the dismissal by the trial
in of a criminal complaint charging reckless

aiFl]J- nwvédR (HiJ.

[1] Ricehill argues thathe right to
bear arms is absolute. He argues that the
language of the provision states that the
right to bear arms "shall not be infringed,"
and that this means that the Legislature
may place no limits on the possession of
arms. We disagree with such a broad
reading of the provision. Instead, we be-
lieve our Constitution's protection of the
right to keep and bear arms is not absolute;
although it prevents the negation of the
right to keep and bear arms, that right
nevertheless remains subject to reasonable
regulation under the State’s police power.
As the Michigan Supreme Court stated in
construing that State’s right to bear arms,
"regardless of the basis of the right to
bear arms, the State, nevertheless, has the
olice power to reasonably regulate it"
Beople V. Brown, 253 Mmich. 537, 235 N.w.
245, 246 (1931).

In this case the Legislature prohibited
the possession of firearms by persons who
have previously committed serious crimes.
It is patently reasonable for the Legisla-
ture to conclude that it is protecting the
public welfare by enacting legislation that
keeps firearms out of the hands of people
who have shown a disposition to harm oth-
ers. The Louisiana Supreme Court stated,
in rejecting a State constitutional right-to-
bear-arms challenge to its prohibition
against possession of a firearm by a felon
under a police-power rationale:

“It is beyond question that the statute

challenged in the instant case was passed

in the interest of the public and as an
exercise of the police power vested in the
legislature. Its purpose is to limit the
possession of firearms by persons who,
by their past commission of certain speci-
fied serious felonies, have demonstrated

a dangerous disregard for the law and

present a potential threat of further or

future criminal activity.” State V.

AMOS, 343 So.2d 166, 168 (La.1977).

Another State which has concluded that
its constitutional provision protecting the
right to bear arms is to be tempered by the

endangermenl on ihe basis of the right to bear
arms. In SW&nSOﬂ, we declined to address the
consUtutional issue because we determined that
the trial court erred in dismissing the complaint

EHIL 182

State’s police powefc.isColorado.fti People
V. Blue, 190 colo. (1975),
the defendants had been convicted of vio-
lating Colorado’s law prohibiting the pos-
session of a firearm by a person previously
convicted of a felony. They challenged this
conviction under Colorado's constitutional
provision protecting the right to bear arms.
That provision, which may appear to be
more inclusive than that of North Dakota,
states: r
"Right to bear arms. The right of no
person to keep and bear arms in defense
of his home, person and property, or in
aid of the civil power when thereto legppJ-
Jv summoned, shall be called in question;
ifbut \nothing herein contained shall be
construed to justify' the practice of carry-
ing concealed weapons." Blue, 544 P.2d
at 390, quoting Art, 11, § 13, Colo. Const.

The court rejected the defendants’ argu
ment that the right to bear arms was abso-
lute and that the prohibition on firearm
possession by a felon thus was unconstitu-
tional. In so concluding, the court stated:

"When rights come into conflict, one
must of necessity yield. The conflicting
rights involved here are the individual’s
right to bear arms and the state’s right,
indeed its duty under its inherent police
power, to make reasonable regulations
for the purpose of protecting the health,
safety, and welfare of the_peopie.

"We do not read the(Colora3o'Consti-
tution as granting an absolute right to
bear arms under all situations. It has
limiting language dealing with defense
'oLJiome, person, and property In
our view, the statute here is a legitimate
exercise of the police power.

i.. ... To limit the possession of
firearms by those who, by their past
conduct, have demonstrated an unfit-
ness to be entrusted with such danger-
ous instrumentalities, is clearly in the
interest of the public health, Bafety,
and welfare and within the scope of
the Legislature’s police power.' P€0-

]

and that ihe right-to-bear-arms issue could not
be resclved apart from facts which had yet to be
determined.
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PIE v. Trujillo. 178 Colo. 147, 497 P.2d
1 [1978].

“To be sure, the state legislature cannot,

in the name of the police power, enact

laws which render nugatory our Bill of

Rights and other constitutional protec-

tions. But we do not read this statute as

an attempt to subvert the intent of Arti-
cle Il, Section 13. The statute simply
limits the possession of guns and other
weapons by persons who are likely to
abuse such possession.” 544 P.2d at

390-391. [Citations omitted.]

We agree with this analysis and thus the
right to bear arms must be read in conjunc-
tion with the State’s exercise of the police
power. See also Slate v. Krantz, 24 wash.
2d 350, 164 P.2d 453 (1945); Carfield v.
State, 649 P.2d 865 (Wy0.1982), and cases
cited therein.

[2]
1-02-01(1) does not violate the right to
keep and bear arms in Article I, Section 1,
of the North Dakota Constitution.

Ricehill next contends Lhat he was denied
effective assistance of counsel. Ricehill
bases this claim on his trial counsel’s re-
quest for a subpoena to compel Curtis Po-
sey to appear at his trial. Ricehill claims
that making the request the day before
trial was unreasonable in that it did not
provide sufficient time for service of the
subpoena. Ricehill argues that because
the sheriff of Benson County was unable to
Berve the subpoena in that one day, he was
denied the presence of a witness whose
testimony would have bolstered that of
Ricehill. He argues that Posey could have
testified that Ricehill could not have shown
Schimetz the revolver because Posey had
the car keys.

Effective assistance of counsel is guaran-
teed a defendant via the Sixth Amendment
to the United States Constitution applied to
the States through the Fourteenth Amend-
ment, and by Article I, Section 12, of the
North Dakota Constitution. In analyzing
an ineffective-assistance-ofcounsel claim
this court utilizes the test established by
the United States Supreme Court in Strick-

Therefore, we hold that Section 62.-
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land v. Washington, 466 U.S. 668, 104
S.Ct 2052, 80 LEd.2d 674 (1984). See,
e.g., State v. Micko, 393 N.w.2d 741 (N.D.
1986); State v. Patten, 353 N.w.2d 30
(N.D.1984). Under the Strickland test a
convicted defendant must establish two
things. First, the defendant must show
that his trial counsel’s representation “fell
below an objective standard of reasonable-
ness." 466 U.S. at 688, 104 S.Ct at 2064.
In doing so, he must overcome the "strong
presumption that counsel's conduct falls
within the wide range of reasonable profes-
sional assistance.” 466 U.S. at 689, 104
S.Ct at 2065. Second, the defendant must
establish that trial counsel's conduct was
prejudicial to him: "The defendant must
show that there is a reasonable probability
that, but for counsel's unprofessional er-
rors, the result of the proceeding would
have been different” 466 U.S. at 694, 104
S.Ct. at 2068.

[3] In this case we decline to begin the
ineffective-assistance-of-counsel  analysis.
We do so because the record before us is
devoid of any indication of what Posey's
testimony would have been, had he testi-
fied. The only indication we have of what
that testimony would have been are the
representations of Ricehill’s counsel on ap-
peal. While we do not dispute these repre-
sentations, this court requires more than a
mere representation of what the testimony
would be; wo require some form of proof,
e.g., an affidavit by the proposed witness,
or testimony in a post-conviction-relief pro-
ceeding.

[4] This case presents a situation where
it would have been better for Ricehill to
seek relief in a poBt-conviction-relief pro-
ceeding pursuant to Chapter 29-32.1, N.D.
C.C. At that proceeding Ricehill could
have established a record of what Posey's
testimony would have been. Generally, an
ir.effective-assistance-of-counsel claim is
more effectively presented in a post-convic-
tion-relief proceeding because the court in
those proceedings is the court before which
the trial was held. As the Minnesota
courts have stated:
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'(evens ir. American Swings institution, Inc

In tho present ease, had Publishers made a
reasonable inquiry and informed Stevens thnt the
inquiry was in preparation for its purchase of the
timbcrinnd from Fernandez, then Stevens would have
informed Publishers thatplaintiffs held a mortgage on
the timberlond and hod a "standard timber restric-
tion" clause covering the land. The discovery of these
facts would have immediately informed both parties
that Fernandez wna defrauding plaintiffs. Publishers
is therefore charged with knowledge of the fraud be-
cause itwould have learned of the fraud had it made a

reasonable inquiry. Murray v. Wiley, supra at 407.
i
W e therefore conclude that Publishers failed

to sustain its burden of proving its affirm ative de-
fense. Publishers was not entitled to the status of a
bona fide purchaser without notice.

A ffirmed.

[358]
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IN THE SUPREME COURT OF THE
STATE OF OREGON

STATE OF OREGON,
Respondent,
V.
RANDY KESSLER,
Petitioner.

(TC DA 160004-7811, CA 14296, SC 26705)
On review from the Court of Appeals.*
Argued and submitted March 4, 1980.

David L. Slader, Portland, argued the cause and

filed the brief for petitioner.

W.Benny Won, Assistant Attorney General, Salem,
argued the cause forrespondent. W ith him on the brief
was James A. Redden, Attorney General, and W alter
L. Barrie, Solicitor General, Salem.

Before Denecke, ChiefJustice, and Tongue, Howell,

Lent and Peterson, Justices.
LENT, J.
A ffirmed in part, reversed in part.

*Appeal from Circuit Cotlrt, Multnomah County Philip T. Abraham,
Judge 43 Or App 303, 602 P2d 1096 (1979).

*
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LENT, J.

The defendant in this case was convicted of
"possession of a slugging weapon,” ORS IGG.S10d).1
We allowed review to consider his claim that the
legislative prohibition of the possession of a "billy"2in
ORS 106.510(1) violates Article I, section 27, of the
Oregon Constitution. That provision states:

"The people shall havo the right to benr arms for

d p_ T try shallbe'kept i strict subordination o the

civil power.”

Hie language of this provision raises several
uestions in this case, including:

(a) To whom does the right belong?

» (b) W hatis the meaning of "defense of them -
selves”

(c) Whatisthe meaning of "arms,”and what,

if any, weapons of current usage are included in this
term ?

The scope of Article I, section 27, has not
previously been analyzed by Oregon courts.3The deci-
sions construing the second amendment to the United

’ORS 166.610(1) provide*:

"(1) Except aa provided In ORS 160 616 err 166.620. any person who
manufactures, causes to be manufactured, aella, keepe for sale, offer*,
given, loans, carries or possesses an Instrument or weapon having a
blade which projects or awing* into position by force of a spring or other
device and oommonly known aa a switch-blade knife or an instrument
or weapon commonly known as a blackjack, slung shot, billy, sandclub,
sandbag, sap glove or metal knuckles or who carries a dirk, dagger or
stilstto commits a Clans A misdemeanor.”

Although the words "slugging weapon" are not used in ORS IGu.510,
this term wnn used in Ills complaint filed In this case.

*Wehslinr's Third International Dictionary defines ti "billy" as "'s henvy
uaunllv wooden weapon for delivering blows; club, especially a policeman’s
club."™

1lIn State v. Robinson. 217 Or 612. 610, 343 P2d 8«6 (19.r>9) this court
held that ORS 166 270 which prohibits ex-convicts from |>ossesalng con-
cealed weapons did not violale Article 1, section 27. of the Oregon Constitu-
tion. Accord, State u. Cartwright, 240 Or 120, 134-137, 418 F'2d 822 (1067).

[361]
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|
States Constitution are not particularly helpful be-
cause the wording of the second amendment differs
substantially from our state provision. The second
amendment ha3 not yet been held to apply to state
limitations on the bearing of arms.4 The wording of
Oregon’sright to bear arms provision also differs from
many other state constitutional provisions.5

Despite the many variations in wording, the
states’ constitutional provisions guaranteeing the
right to bear arms share a common historical back-
ground. We begin first with an examination of this
historical background and then with an examination
of the meaning and purpose of the particular words
chosen by the Oregon drafters. We are notunmindful
that there iscurrent controversy over the wisdom of a
right to bear arms, and that the original motivations
for such a provision might not seem competing if
debated as a new issue. Our task, however, in constru-
ing a constitutional provision is to respect the prin-
ciples given the status of constitutional guarantees
and limitations by the drafters; it is not to abandon
these principles when this fits the needs of the

moment.

4The second amendment to the United Stated Constitution provided:

"A we!l regulated Militia being neocaaary to the security of a free
State, the right of the people to keep and bear Arms shall not bo
infringed."

In early cases the United State* Supreme Court held that the second
amendment proscription applies only to Congreaa. Prrtter u. fllirwi.i. 110
US 252, 6 3 Cl 680, 29 L Ed 615 <1880; United Stnteg v. Cruikehank, 92 US
588, 23 L Ed 588 (1876). The aecond amendment haa not yet been held
applicable to the state*, either directly or through selective incorporation in
the fourteenth smendment Rohner, The High! to Bear Arm.*: A
/ henomenon of Comtitutional fiiitory\ 1B Catholic U L Rev 53 (1900).

*For a helpful categorization of various state constitutional right (o
liear arm* provision* are Note, Ihe ImportofStnte Coiutitutionnl/tightto
llextr Anot Hwinom on Stole Ciiin (im trnllegie/ahon, 38 U Oil I. Rev
U3 (19/0).

062)

I. The historical background

The first article of Oregon’s constitution of
1859 contains the state’s bill of rights. Article I, sec-
tion 27, regarding the right to bear eirms was taken
verbatim from sections 32 and 33 of the Indiana Con-
stitution of 1851. C. Carey, A History of the Oregon
Constitution 469 (1926); Palmer, The Sources of the
Oregon Constitution, 5 Or L Rev 200, 202 (1926).

The original Indiana constitution was adopted
in 1816 at Indiana’ first statehood convention. In-
diana’s constitution was revised in 1851, but the 1816
version of the right to bear arm s provision remained
unchanged. See W. Swindler, Sources and Documents
of U.S. Constitutions, vol 3, p“345-400 (1974).

The drafters of Indiana’s bill of rights of 1816
borrowed freely from the wording of other state con-
stitutions, mostnotably the constitutions of Kentucky,
Ohio, Tennessee, ond Pennsylvania. Twomley, The
Indiana BillofRights, 20 Ind L J 211, 212-213 (1945).
These state constitutions were drafted between 1776
ond 1802. Oregon's rightto bear arm s provision there-
fore can bo traced to state provisions drafted in the
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col-
onics genernily included a bill or declaration ofrights.
M any of the declarations of right3 were patterned
largely upon the English Bill of Rights of 1689.° The
background of the English Bill of Rights sheds some
light upon the meaning of the right to bear arms
provisions in the colonial constitutions.

James Il, n Catholic kirig, ascended the Eng-
lish throne in 1685 amidst domestic religious con-
troversy between the Catholics and Protestants.
James Il established a strong standing army which he

‘ Setprnrml/y, R. Schwartz, 77ir Great Nights o fjVirmAiwWI-3B(1977).
Feller and Gottihr. The Second Amemi/nent: A Setvnd Look. SI Norihuest-
trn U L. /tec 1li, 47 51 (1900).

13631
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quartered in private homes. He sought to repeal cer-
tain laws of Parlicunent which barred Catholics from
public offices. The Protestants revolted in the "Glori-
ous Revolution” of 1688 and succeeded in deposing

Jt,mes Il and bringing to power the king’ Protestant
daughter, M ary, and her husband, W illiam of Orange.
W illiam and M ary were offered the crown in 1689 on

condition that they sign the Declaration of Rights. The
Declaration was later enacted as a statute, which was
divided into two parts, firstlisting the allegedly illegal
actions of James Il, then declaring the rights of the
people. The first part stated that Janies II:

|

" %+ did endeavor to subvert and éaxtjrpat,e the
Protestant Religion and the Laws and Liberties of
S oM andkeeping 2 Stan ti

. By Taising and keeping a Standing army within
this _Kin domgin Tlmer geace_ Witho tCo¥1sent of
Parliamént and quartering Soldiers contrary to Law.
", B}/ causing several good Subjects, being Protes-
tants, 10 Re d|sar(§ned at the same Time when Pae\;s,;s
were hoth armed and employed contrary to Law.

The parallel provisions of the declaration of rights

provided:

"&* * 6, Tmt the raisin? or keeping nStanding Army
within the Kingdom unfess it be with the Consent of
Parliament IS against Law.

"6, That the S,ubbects which,are Protestants may have
Arma for their Defence suitable to their Conditions,

.and aa allowed by Lav..”7

H istorians have noted that the early colonial
legislatures perceived themselves as descendants of
the House of Commons who shared many of the same
political experiences of their 17th century English
counterparts. See B. Schwartz, The Great Rights of
M ankind 15, 31-32 (1977). The French and Indian
W ar ending in 1763 brought large numbers of British

il ofltigliu, 1w. k M. 2.c. 2 (IGflQ). reprinted in Weallverup.
Standing Armifi and Armtit Cituens: An J/istuncol Analysis uf the
Second Amtndmrnt, 2 Hastings Const L Q 901, 973 (1973).

[3641

soldiers to the colonies. King George IIl maintained
and increased these standing armies following that
war, and ordered the troops to be quartered in private
homes. The colonists who were accustomed to relying
on their own citizen militias viewed the standing ar-
mies as an unlawful instrument of oppression. See
W eatherup, Standing Armies and Armed Citizens; An
Historical Analysis ofihe Second Amendment, 2 Hast-
ings Const L Q 961, 975-978 (1975). The state constitu-
tions drafted in the revolutionary war era therefore
included provisions guaranteeing the right to bear
arms and prohibiting standing armies in time of peace.

The relevant provisions ofthe English Bill of Rights of

1689 provided a useful model for the colonial drafters.

Il. The Oregon right to bear arms

A. "Defense of themselves and the state'3We have
noted that Oregon’s constitutional right to bear arm s
provision, Or Const. Art I, § 27, was taken verbatim

from the Indiana constitutional provision drafted in
1816. The phrase "for defense of themselves and the
state” in Indiana’ provision was most likely taken
from the Kentucky provision in its 1799 constitution,
or the Ohio provision in its 1802 constitution.8 The
phrase "for defense of them selves and the

'Art X, Si 23 and 24, or the 1799 Kentucky constitution provided:

"See. 23. TImt tlie rights of llio citizens to benr arms in defence of

themselves nnd tho Stole uhnll not bo questioned. "™Sec. 24. TImt no

standing army shall, In time of pence, bo kept up, without the consent

of the Icgisinture; and the military nluill, in all cone* and nt all times,
. be In strict sulxirdInation to the civil jxjwer."N

W. Swindler, Sources and Documents of U. S. Constitutions, Vol 4, p
103 (1975).

Art VIII, | 20, of the 1802 Ohio constitution provided:

“Sec. 20. That the people have a right to bear arms for the defence of
themselves and the Stole; ami as standing armies, in timeof peace, ore
dangerous to liberty, they shall not be kept up. nnd thnt the military
ehnll be kept under strict Hubordinntiou to the civil power."

W. Swindler, Sources and D>ciimrntt of U. S. Constitutions, Vol 7, p
655 (1978). Ohio's constitutions! provision wos most likely token fmm Art
X1l of Pennsylvania's cnustilutionnl Hill of Tlightsof 17711 which provided:

(Continued on following page)
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state” appears in the presentday constitutions of Ore-
gon, Indiana, and six other states.9 The language is
subject to varying interpretations. It has been suggest-
ed thatthe language includes three separate justifica-
tions for a state constitutional right to bear arms: (a)
The preference for a militia over a standing army; (b)
the deterrence of governmental oppression; and (c) the
right of personal defense.10

The language "the right to bear arras * * * for
defense of * * * the state”™ most likely refers to the
historical preference for a citizen militia rather than a
standing army aa outlined above.ll See People it
Broutn, 253 Mich 537, 235 NW 245, 246 (1931):

"It is generally recognized that ** * the right to bear
arms had its origin in the fear of the American
colonists of a standing army and its use to oppress the
people, and in their attachment to n militia composed *
of all able-bodied men. Probably .'he necessity of self
protection in a frontier society also was a factor.”

The phrase™the right to bear arms in defense
of themselves” has a suggested purpose which is

(Continued from previous page)
"That the people have a right to bear arma for the defence of them-
selves and the slate; and as standing armies in the time of peace are
dangerous to liberty, they ought not to be kept up; And that the
military should be kept under strict subordination to, ond governed by,
the civil power."

\V. Swindler, SourcesandLbcumentsofU .S Constitution*. Vol
8. p 279 (1979).

'The phrase "for defense of themaclves and the stale" appears
In the constitutions of Florida, Declaration of nights | 20; Kentucky Ilill of
Rights f 1; Per isylvania, 4rt 1,121; South Dakota, art VI, | 24; Vermont,
ch 1, art 16; and Wyoming, art I, J 24.

10 See Note. The Impact of State Constitutional Right to Rear
Arms Provisions on State Gun Control legislation, 88 U Chi L Rev 185.
190-198 (1970).

11 Despite the early Americans' objection to standing armies and
their preference for citizen militias, our society today apparently prefcra
tho maintenance of federally controlled standing armies The federal
government has assumed total responsibility for training and supplying
tbs "stale mihtiiis," I  the National Guard. See. e.g., 32 L'SC, ii 101, 102.
SOl, 502, 701 (1970); Rohner, The Right to Bear Arms- A Phenomenon of
(‘ufutitutional History, 10 Coth U L Rev 33, 72 (19CG).

innni

Cite as 289 Or 359 (1980)

closely related to the preference for citizen militias.
That suggested purpose is the deterrence of govern-
ment from oppressing unarmed segments of the popu-
lation. For example, King James Il attem pted to dis-
arm the Protestants while allowing Catholics to bear
arms, thus prompting the guarantee in the 1689 Bill of
Rights that Protestants could have "arms for their
defense.”12 Joseph Story wrote that,
"The right of the citizens to keep and bear arms has
justly been considered, as the palladium of the liber-
ties of n republic: sincent offers a strong moral check
against the usurpation and arbitrary power of rulers;
e and will generally, even if these are successful in the
first instance, enuble the people lo resistand triumph
over them."

J. Story, Commentaries on the Constitution, Vol 3, p
746 (1833). Cf, Carlton v. State, 63 Fla 1, 58 So 486,
488 (1912) (state provision was "intended to give the
people the means of protecting themselves against
oppression and public outrage?”).

"Defense of themselves” has also been said to
include an individual’s right to bear arms to protect
his person and home. Schubertu DeBard, Ind , 398
NE2d 1339, 1341 (1980) (Indiana constitution provides
citizenry the right to bear arms fortheirpersonal self-
defense). Self-defense has been recognized as a
privilege in I>oth civil and criminal law since about
1400 in England and at all times.in the United
States.13 Although the right to bear arms for self
protection does not appear to have been an important

11See text accompanying note 7 supra.
il

'The privilege of self-defense rests upon tho necessity of permit-
ting a mnn who is attacked to take reasonable steps to prevent harm to
himself. where there is no time to reeor* to the low. The early English
Inw, with It* views of strict liability, did not trcognlui such n privilege;
* ** 1lilt eince about 1100 the privilege has U-en recognized, and it li
nmv undispiitril, in the low nf torts as well as in the criminal luw.”
(citations omitted) W. Prosser, Law of Torts 108 (4th cd 1971).
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development in England, the justification for a right
to bear arms in defense of person and home probably
reflects the exigencies of the rural American experi-
ence. See People v. Bivwn, supra. Cf.,, M atthews v.
State, 237 Ind 677, 689-692, 148 NE2d 334, 339-341
(1958) (Emmert, C. J., dissenting) (constitutional
guarantee based on historical necessity for personal
defense.)l4

B. The meaning of the term "arms"

The term "arms” is also subject to several
interpretations. In the colonial and revolutionary war
era, weapons used by militiamen and weapons used in
defense of person and home were one and the same. A '
colonist usually had only one gun which was used for
hunting, protection, and m ilitia duty, plus a hatchet,
sword, and knife. G. Neumann, Swords and Blades of
the American Revolution, 6-15, 252-254 (1973). W hen
the revolutionary war began, the colonists came-
equipped with their hunting muskets or rifles, hatch-
ets, swords, and knives. The colonists suffered a severe
shortage of firearms in the early years of the war, so
many soldiers hod to rely primarily on swords, hatch -
ets, knives, and pikes (long staffs with a spear head).
W. Moore, Weapons of the American Revolution, 8
(1967).

Therefore, the term "arms” as used by the
drafters of the constitutions probably was intended to
include those weapons used by settlers forboth person-
al and military defense. The term "arms" was not
limited to fireurms, but included several hnndcarricd
weapons commonly used for defense. The term "arms"
would not hnve included cannon or oilier heavy ordn-
ance not kept by militiamen or private citizens.

14 Compare th»f proviniora in acvcral ntnte constitutions which gunran-

U-r that a person hail the right to bear arnm "inrfofenxo oflua home, perwm

anti property.” Colo Corat, Art Il, 8 13; Mioa Cowl, Art 111, 8 12; Mo» .,.mt.

AEt I, t 23; Mont Corat, Art Ill, S 13; Okla Corut, Art I, | 2G; State v.

126 Mont 157, 247 P2cl IfIfl (1952) (drfrndnnt cannot I*- convirt-

txl of emeault Il ha poinlrrj a lonilod gun at a trrxparwr In lilt home); ar>imt.
State u. Passant. 305 Mo 00. 195 3W2rl 495 U94li).

(308)

The revolutionary war era ended at a time
when the rapid social and economic changes of the so-
called Industrial Revolution began. The technology of
weapons and w arfare entered an unprecedented era of
change. P. Cleator, Weapons of War 143-152 (1967).
Firearms and other hand-carried weapons remained
the weapons of personal defense, but the arrival of
steam power, mechanization, nnd chemical discoveries
completely changed the weapons of militaiy warfare.
The development of powerful explosives in the mid-
nineteenth century, combined with the developmentof
mass-produced metal parts, made possible the auto-
m atic Weapons, explosives, and chemicals of modern
w arfare. P. Cleator, Weapons of%\/ ar 153-177 (1967).

These advanced weapons of modern warfare
have never been intended for personal possession and
protection. W hen the constitutional drafters referred
to on individual’s "right to bear arms,” the arm s used
by the militia and forpersonal protection were basical-
ly the same weapons. Modern weapons used exclusive-
ly by the military are not "amis" which are commonly
possessed by individuals for defense, therefore, the
term "nrms”'in the constitution does not include such

weapons.

If the text und purpose of the constitutional
guarantee relied exclusively on the preference for a
m ilitia "for defense of the State,” then the term "urms"
most likely would include only the modern day equiva-
lents of the weapons used by colonial militiamen. The
Oregon provision, however, guarantees a right to beur
arms "for defense of themselves, and the State." The
term "arms" in our constitution therefore would in-
clude weajKins commonly used foreither purjtooe, even
if a particular weapon is unlikely to be used as a
m ilitia wcal|>on.

The constitutional guarantee that pei .ons
have the right to "bear arms" does not mean tho all
individunla have an unrestricted right lo carry or .hii
jJKTHonul weapons in all circumstances. For example.

13691
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the dnngcr of firearms was recognized shortly-nftor
the developmentof gunpowder. The English Statute of
Northampton in 1327 forbndo persons to ride at night
carrying a firearm for the purpose of terrifying the
people.1'1A 1678 M assachusetts law forbade shooting
near any house, barn, garden, or highway in any town
where a person may be "killed, wounded, or otherw ise
damaged."16 The courts of ninny states have upheld
statutes which restrict the possession or manner of
carrying personal weapons. The reasoning of the
courts is generally that a regulation is valid if the aim
of public safety does not frustrate the guarantees of
the state constitution. For example, many courts have
upheld statutes prohibiting the carrying of concealed
weapons, see, e.g., State v.Hart,66 ldaho 217,157 P2d
72 (19-15); and statutes prohibiting possession of
firearms by felons, see, e.g., State v. Cartwright, 246
Or 121, 418 P2d 822 (1966).

Ill. The present case

We now turn to the facts of the present case.
The defendant was involved in an off and on verbal
argument with his apartment manager in the course
of the day on November 13, 1978. The dispute es-
calated into name calling, colorful words, and object
throwing. At one point the defendant kicked the
elevator door in the apartment building. The police
were called and arrested the defendant. The defendant
asked the police to get his coat from his apartment.
The officers found two "billy clubs” in the defendant’s

apartment.

defendant was charged with disorderly
conduct, OHS 166 25 and possession of a slugging

weapon, OHS 166510 The matter went to trial with-

n 2 Kdword IIl, ill 3 1323". reprinted in J Hishop, Statutory Crinii-s. 5
783 13d i-d 19011.

"Council held in lloslon, March 2B. 1078; referred to in l.evjn. 77ir
ftight in JUnr Arun  The Ih'i'eliijwienl ofthe Anirnnin A'l/xvir/iir, -IB(.'hi
K.nl 1. llev -IM, ISO, n IB (19711.
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out a jury. The defendant at trial demurred to and
moved to dismiss the second churge on the grounds
that it fniled to state a crime. The motion was denied
nnd the defendant was found guilty as charged on both

counts.

The defendant appealed to the Court of
Appeals, contending first that his acts did notamount
to the crime of disorderly conduct, nnd second that the
statute prohibiting possession of billy clubs, ORS
166.510(1), violates Article I, section 27, of the Oregon
Constitution. The Court of Appeals did not consider
defendai t’s first contention because it was not raised
at trial.17 The Court of Appeals held that ORS
166.510(1) was within the reasonable exercise of the
"police power" of the state to curb crime. 43 Or App

, 303, 307, 602 P2d 1096 (1979).

The defendant contends that his conviction for
possession of a billy club violates his right to possess

'arm s in his home tor personal defense. Pursuanttoour

previous discussion regarding the purpose and scope of
the right to bear arms provision, we hold that Aricle I,
section 27, of the Oregon Constitution includes a right
to possess certain aims for defense of person and
pro|>erty. The remaining question is whether the
defendant’s possession of a billy club in this case is
protected by Article I, section 27.

The club is considered the first personal
weapon fashioned by humans. O. Hogg, Clubs to Can-
non 19 (1968). The club is still used today as a personal

"The gcnerol rule in liolh civil nnd criminnl cases is timt n question
not rnised nnd preserved in tim trinl court will nut Ix- considered on aplieul.
State v. AM. 211 Or -uif, 187. m'> I*2d 902 (1% .m Failure to rniao nn
objection in trinl court does nut automatically preclude. nppcllute u-view.
Tin* defendant's contention Ilint his nrtH did nut constitut the crime of
disorderly conduct. lumi-vi r. does not present the exception!’ circumstance
or manifest errur which justifies this couit's consideration i such nclaim.
It follows timt defendant's conviction of disorderly cundu e is affirmed.
Note Ihnt tlux rm«e in nut concerned with that nspocl m lhe stntutc

Stole I’ Sf*ncer, 2BJ Ur 22.i. h2d . 119801
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weapon, commonly carried by the police. OItS 1GG.510

prohibits possession of a *billy;” however, O ItS
1GG.520 states that pence officers are not prohibited
from carrying or possessing a weapon commonly
known ns a "blackjack"18 or "billy."

The statute in this case, ORS 166.510, pro-
hibits tKke mere possession pi n club. Tho defendant
concedes that the legislature could prolrbitcarrying a
club in a public place in a concealed manner, but the
defendant maintains that the legislature cannot pro-
hibit all persons from possessing a club in the home.
The defendant argued that a person may prefer to
keep in his home a billy club rather than a firearm to
defend against intruders.

Our historical analysis of Article I, section 27,
indicates that the drafters intended "arms” to include
the hand-carried weapons commonly used by individ-
uals for personal defense. The club is an effective,
hand-carried weapon which cannot logically be ex-
eluded from this lerm AWe hold that the defendant’s
possession of a billy club in his home is protected by
Article I, section 27, of the Oregon Constitution.

The defendant’s conviction for disorderly con-
duct is affirmed, and his conviction for possession of a
slugging weapon is reversed.

1 Webster's Third International Dictionary definea a "blackjack" n§"*
« * 4. a amall striking weapon typically consisting at tho striking end of a
leather enclosed piece of lead or other heavy metal and at the handle end of
a strop or springy shaft that increase* the force of impact.”

«
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policies underlying Alaska Rule of Evidence
803(8XbXiii) which exempts from inclusion
within the exception "factual findings of-
fered by the state in criminal cases.” We
concluded that the factual findings exempt-
ed were limited to those resulting from "an
investigation made pursuant to authority
granted by law." See Alaska R.Evid.
803(8Xa). In so doing, we recognized,
though we did not state, that Alaska Rule
of Evidence 803(8XbXiv) specifically ex-
empts from coverage under the exception
"factual findings resulting from special in-
vestigation of a particular complaint, case,
or incident." We agree that the factual
findings offered by the state in a criminal
case under subsection (iii) cover a broader
category than factual findings resulting
from special investigation of a particular
complaint, case, or incident under subsec-
tion (iv). Nevertheless, we concluded that
before a factual finding would fall within
the bar of any of these subsections, it would
have to be made under circumstances in
which the person making the factual find-
ing could foresee its use in litigation and
use this knowledge to manipulate the ulti-
mate decision in the litigation.

In applying this test to the various items
contained within the breathalyzer packet,
we are satisfied that a state employee could
not tamper with the findings in time to
affect a specific prosecution. Any effort by
state employees to tamper with the results
reported in the breathalyzer packet thereby
making all defendants who were adminis-
tered a breathalyzer test with a particular
instrument falsely appear intoxicated would
be readily discoverable.

Finally, we conclude that defendant has
ample protection against negligent prepara-
tion of the breathalyzer packet in Alaska’s
broad rules of criminal discovery, the re-
quirement that the breathalyzer machine be
available for inspection by the defendant or
his representative and with the defendant’s
right to discover sample "ampoules.” See
Lauderdale v. State, 548 p.2d 376 (Alaska
1976) and defendant’s right to discover sam-
ples of his "breath”. S€€ als0 Municipality
of Anchorage V. Serano, e49 p.2d 256
(Alaska App., 1982) (defendant’s breath
samples must be preserved for their inde-

pendent analysis or other means must be
provided to check breathalyzer results);
Cooley v. Municipality of Anchorage, e49
P.2d 251, 255 (Alaska App., 1982) (munici-
pality has the burden to convince the jury
that the breathalyzer is accurate). We con-
clude that the trial court did not err in
finding the various documents within the
breathalyzer packet to be within the public
records exception to the hearsay rule.

Byrne does not complain that the various
documents were not properly authenticated
as did the defendants in Hugglns. Conse-
quently, it is not necessary for us to deter-
mine whether the factors which led us to
remand those cases for further proceedings
would warrant further action in this case.

The judgment of the district court is AF-
FIRMED.

(o||@mm\ﬁsm7>
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cial District, Anchorage, Beverly W. Cutler,
Warren B. Tucker, and Elaine Andrews, JJ.,
dismissing prosecutions. The Court of Ap-
peals, Singleton, J., held that a municipal
ordinance regulating the carrying of a con-
cealed weapon is not prohibited by the stat-
ute which prohibits someone from knowing-
ly possessing a deadly weapon concealed
"on his person.”

Judgment reversed and remanded.

1. Municipal Corporations «=592(1)
Statute which prohibits someone from
knowingly possessing a deadly weapon con-
cealed “on his person" was not intended to
expressly privilege the carrying of a weap-
on and, therefore, did not prohibit home
rule municipality from enacting ordinance
regulating carrying a concealed weapon.
AS 11.61.220; Const. Art. 10, 88 1, 11.

2. Municipal Corporations 8=592(1)

Home rule municipalities are free to
prohibit conduct that is not prohibited by
state legislation. Const Art. 10, § 11

James F. Wolf, Asst. Municipal Prosecu-
tor, Allen M. Bailey, Municipal Prosecutor,
and Theodore D. Berns, Municipal Atty.,
Anchorage, for appellant

Jean S. Schanen, Wasilla, for appellee
Gregory Richards.

Jonathon A. Katcher, Asst Public De-
fender, and Dana Fabe, Public Defender,
Anchorage, for Douglas R. Phillips, Michael

B. Phelps, and Edward A. Kegler, appellees.

Before BRYNER, CJ., and COATS and
SINGLETON, JJ.

OPINION

SINGLETON, Judge.

This is an appeal by the Municipality of
Anchorage from a series of decisions of the
trial court dismissing prosecutions. The de-
cisions are final, and we have jurisdiction.
State v. Michel, 634 p.2d 383 (Alaska App.
1981). The appeals have been joined, be-
cause they present a single issue of law:

654 PACIFIC REPORTER, 2d SERIES

whether a municipal ordinance regulating
carrying a concealed weapon is prohibited
by state law. We conclude that the trial
court erred in its construction of the inter-
play between the state legislation and the
ordinance, and therefore we reverse.

Appellees were charged with separate vi-
olations of AMC 8.05.070 which provides as
follows:

A. It is unlawful for any person to carry
concealed about his person in any man-
ner:

1. a revolver, pistol or other firearm;

In each complaint, it was alleged that the
defendant concealed a firearm about his
person by storing it in his vehicle.

The complaints were dismissed by the
district court on the assumption that AMC
8.05.070 was in irreconcilable conflict with
AS 11.61.220 which prohibits someone from
knowingly possessing a deadly weapon con-
cealed “on his person." The district court
noted that AS 11.61.220, as originally con-
templated, proscribed concealing a weapon
in an automobile but that members of the
legislature objected to this provision, and it
was deleted. Consequently, the district
court inferred that the legislature’s decision
not to prohibit carrying a concealed weapon
in a vehicle precluded a municipality from
enforcing such a prohibition. On the as-
sumption that the Anchorage ordinance
prohibited carrying a weapon in a vehicle,
the trial court held the ordinance invalid.

Anchorage is a home rule municipality
with broad powers of legislation. Article
10, section 1 of our state constitution pro-
vides in relevant part:

The purpose of this article [governing
local government] is to provide for maxi-
mum local self-government with a mini-
mum of local government units, and to
prevent duplication of tax-levying juris-
dictions. A liberal construction shall be
given to the powers of local government
units.

Article 10, section 11 provides in relevant
part:
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A home rule borough or city may exercise
all legislative powers not prohibited by
law or by charter.

[1,2] The district court reasoned that
AMC 8.05.070 was prohibited by the enact-
ment of AS 11.61.220. We have concluded
that the district court erred in this determi-
nation and therefore we reverse. AS 11.-
61.220 does not address municipal powers
and therefore cannot be construed to explic-
itly prohibit any municipal action. Nor do
we believe that the statute can be inter-
preted to implicitly prohibit municipal ac-
tion. Generally, legislation can take three
positions regarding conduct: (1) it can pro-
hibit conduct; (2) it can expressly license
conduct, that is, create an express “privi-
lege” to engage in certain conduct; or (3) it
can ignore conduct. There is nothing in the
statute in question suggesting that it was
intended to expressly- privilege carrying
weapons. The most that can be said is that
the legislature elected to tolerate such con-
duct. Such toleration does not rise to the
level of the prohibition contemplated by
Article 10, section 11 of our state constitu-
tion. Home rule municipalities are free to
prohibit conduct that is not prohibited by
state legislation. S¢e Cremer v. Anchorage,
575 P.2d 306 (Alaska 1978).

_Our holding today does not depart from
Simpson v. Municipality of Anchorage, 635
P.2d 1197 (Alaska App.1981), In that case,
a majority of this court held that AS 28.01.-

1. The parties in the district court proceeded on
the assumption that the municipal ordinance in
question prohibits concealing firearms in vehi-
cles. The trial court either so found or simply
accepted the parties’ construction of the ordi-
nance arguendo and went on to reach the con-
stitutional issue. We express no opinion as to
whether this interpretation of AMC 8.05.070 is
appropriate. But see State v. Crumal, .54 Or.
App. 41, 633 P.2d 1313 (1981), (interpreting an
Oregon statute identical to the ordinance in thin
case). The Oregon court held that the import

010(a) constituted a legislative prohibition
of any municipal ordinance governing traf-
fic regulation which was “inconsistent"
with a state statute or rule regulating traf-
fic. In determining whether an inconsist-
ency existed, we determined that state-wide
uniformity was a significant purpose of the
traffic regulations. |d. at 1202. we then
found AMC 9.28.030, which at that time
prescribed driving with a .10% blood alcohol
level, inconsistent with AS 28.35.030, be-
cause it did not prohibit driving with a .10%
Mood alcohol level unless driving was im-
paired. There is nothing in the criminal
code suggesting that its provisions 'dealing
with possession of weapons were intended
to establish state-wide uniformity; nor is
there any state statute regulating firearms
which prohibits inconsistent municipal ordi-
nances. Finally, we find absolutely nothing
in the state statutes that would suggest an
intent to encourage people to carry weap-
ons in automobiles.

The judgment of this district court is
REVERSED and these cases REMANDED
for further proceedings consistent with this
opinion.1

eeritSEAD

of the phrase "carries concealed about the per-
son" contained in the statute governing carry-
ing concealed weapons is that the concealed
weapon must be carried in such a manner that
it moves along with a person’s body, not just in
reasonable proximity to the person or some
place where it could be deemed to be in his
constructive possession. Therefore, a firearm
under an automobile seat was held not to be
carried about the driver's person. OKS 166.-
240, 166.240(1).
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Police, NRA Brace for Rematch on Gun Control

Emboldened by a last-minute
comeback in the 99th Congress and
fortified with new-found experience,
organization and unity, law enforce-
ment groups arc digging in to defend
the nation's gun control laws against
new attacks from the redoubtable Na-
tional Rifle Association (NRA).

In the 99th Congress, the NRA
caught the police off duty and forced
Senate passage of a bill that would
have significantly rolled back the
landmark 1968 gun control law.

But when the measure went ‘0
the House, the police groups, bol-
stered by Handgun Control Inc., a gun
control lobby, entered the fray and
kept the NRA in check during the last
weeks of legislative skirmishing.

The law officers emerged with
two notable come-from-behind vic-
tories. The final version of the gun bill
(PL 99-308) barred the sale of new
machine guns and maintained the ban
on the interstate sale of handguns.
(1986 Weekly Report p. 103-1)

Now the NRA is' taking aim at
these issues and new fights are loom-
ing. The police are determined not to
make the same mistakes again, and
their year-old organization, the Law
Enforcement Steering Committee, is
preparing to hold the line.

But with memories of last year's
bitter fight still lingering, the NRA’
top legislative strategists want to keep
the din of battle at a manageable level
this lime around.

“There has been a tendency to
sensationalize these issues, to put
headlines out there that bear little
relationship to what the real situation
is on a specific issue," says Wayne
LaPierre, the director of the NRA%
Institute for Legislative Action and
the man who ran the 1985-86 gun
campaign.

"We are going to be doing every-
thing we can to urge people to look
behind the sensational headline and
focus on the real situation.”

James J. Baker, the NRA’s direc-
tor of governmental affairs, echoes
LaPierre's views, and. referring to the
police groups, adds, “l don't think

- fly Nadine Cohodas

NRA Wants to Lift
Ban on Machine Guns

(the gun control fight] helped either of
us.”

“A lot of their members are our
members as well. We should try to
minimize our differences.”

The NRA has designated Rep.
Larry E. Craig, R-ldaho, to meet with
those police who are NRA members
and who supported thp organization
last year, in an effort to devise a plan
for reconciling differences with the
law enforcement groups.

thing the vun lobby springs,” says Hu-
bert Williams, president of the Police
Foundation, a research group in
Washington, D.C., that is represented
on the 12-member Steering Commit-
tee.

Detroit police officer Robert T.
Scully, president of the 90,000-mem-
ber National Association of Police
Organizations, thinks of the commit-
tee, which meets regularly in Wash-
ington, as "preventive medicine."

“I hope we don’t have continued
confrontation with the NRA," he says.
*“But. whatever pops up on a national
level, we will be prepared.”

The police message to the gun
groups is, “Don’t even think of trying

“We regret that we have to

oHoerate In"this fashion...
thi

We

nk it is unfair that we have
to compete with other
Interest groups

—Cornelius J

. Behan

* Bdltm.ure police chief

But Richard Boyd, president of
the Fraternal Order of Police (FOP),
is doubtful of rapprochement. "We’re
not disposed to mend those fences un-
less the NRA significantly changes its
views,” says Boyd, whose organization
represents 193,000 police officers.

Battle Preparations

Although the police groups say
they are not looking for a fight, they
are preparing for the worst, a testa-
ment to the gun lobby's political
might. In the 1986 campaigns, for ex-
ample, Federal Election Commission

figures show the NRA spent more -

thad S1.7 million to help its congres-
sional candidates. v
"We are definitely ready for any-

to sneak something past us,” says
Martha Plotkin, associate director of
the Police Executive Research Forum
(PERF), a group providing research
and technical support to local police
organizations.

Baltimore police Chief Cornelius
J. Behan, president of PERF, says the
law enforcement community was
forced into an activist role. "We regret
that we have to operate in this fash-
ion," he says. "We see ourselves as an
arm of government. We think it is un-
fair that we have to compete with
other interest groups.” But until the
police organized, Behan says, "we
were not heard or listened to."

The police groups are now a for-
midable force, but gun lobbyists con-

Jan. 24. 1987-PAGE 153
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tend the Steering Committee does not
represent the views of most policemen.

"I still think those organizations
aren’t representative of the feelings of
the rank and file," says the NIIA's
Baker.

Comments like that anger police
leaders, particularly Scully, who won
re-election to his police group post in
December. “The leadership of the
NBA are not sworn police officers, and
they are not elected to those positions
by police officers,” he says.

The police leaders say they have
learned to play politics, and a major
lesson, according to Boyd, is that
members of Congress must be told
they “will be held accountable at
home" for their votes on law enforce-
ment issues.

The police groups are encouraged
by the Democratic takeover of the
Senate. While many Democrats sup-
port the gun groups, the police are
nonetheless optimistic about having
more sympathetic ears at the Senate
Judiciary Committee, which would be
the starting point for most legislation.

Chairman Joseph R. Biden Jr., D-
Del., said in an interview he will op-
pose efforts to eliminate the machine
gun ban.

New Definilions, New Allies

The gun fight last year also cre-
ated a new law enforcement litmus
test and brought about a partial re-
alignment of political forces.

In the past, police groups gener-
ally supported members who were
“tcugh on crime,” favoiing, among
other things, preventive detention anr.".
the death penalty.

But while those issues remain im-
portant to the police, the gun control
battle emphasized the significance of
two other elements — police safety
and the ability of law officers to pro-
tect the public. The law enforcement
groups opposed the gun control bill
because they felt it would create prob-
lems for the police in protecting them-
selves and in fighting crime, and they
judged members on that basis.

This change in emphasis was re-
flected in the "congressman of the
year" award Scully's organization gave
to Sen. Howard \l. Metzenbaum, D-
Ohio, in December.

Metzenbaum, one of the Senate's
most liberal members and hardly a
conventional "law and order" man,
was instrumental in crafting pro-po-
lice amendments to the Senate version
of the gun control bill and in protect-
ing law enforcement provisions in the
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House bill that eventually came back
to the Senate for approval.

The Agenda

The NRA and its allies. Gun
Owners of America and the Citizens’
Committee for the Right to Keep and
Bear Arms, will probably set the ini-
tial firearms agenda for the 100th
Congress. The police groups are still
sorting out their priorities, spokesmen
say.

Almost before the ink was dry on
last year's gun law, gun groups said
they wanted to repeal the ban on new
machine gun sales.

That section was a last-minute
addition on the House floor that
barred all future sales and possession
of machine guns by private citizens. It
did not affect existing machine guns.

The amendment was adopted by
voice vote, and was later accepted by

Handgun Fight Less Predict” <e

The gun groups are more ¢ -dmis-
tic about repealing the ban rdithe in-
terstate sale of handguns. When toe
gun bill passed the Senate in 1985, it
included provisions lifting the hand-
gun ban. But that was before the po-
lice got involved in the fight.

When gun legislation started
moving through the House, the law
officers organized and pressed hard to
keep the handgun ban.

An amendment by William J.
Hughes, U-N.J,, restoring the ban pre-
vailed 2.1,1-184. The Senate accepted
that provision, even though it had
killed a similar proposal in 1985, 69-
26. (1985 Almanac p. 228)

Now the police are ready for a
rematch on handguns.

"eJust in the city of Detroit last
year we had five police officers killed
in the line of duty — one was from a

“A lotof[police group] mem -

bers are our members as well.
We should try to
minimize our differences.”

—James J. Baker,
National Rifle Association

the Senate without change.

“The whole machine gun issue
doesn’t bear a lot of relationship to
reality," says the NRA% LaPierre. He
contends that there is no record of a
lawfully owned machine gun ever hav-
ing been used in a crime.

"How many do we have to have
killed before we have to have a ban on
it?" retorts FOP's Boyd. “Is it one or
10,000 a year? Why can’t we have
some preventive measures?"

The gun lobbyists are not op-
timistic that anything will be done
soon.

"Philosophically, it’s something |
desire, but I think it is going to be
hard in the 100th Congress," says
John M. Snyder, public affairs direc-
tor for the Citizens' Committee.

And Lawrence D. Pratt, executive
director of Gun Owners, concedes, "It
looks difficult."

“ite, ontitti= -

shotgun, the other four by handguns,
says Scully.

And Boyd argues that allowing
unrestricted interstate sales of hand-
guns would make it "almost impossi-
ble for us to keep a hand on the sale
and exchange" of the weapons. “We
can’t even do it in-state now."

If the gun owners want the ban
lifted, Boyd adds, "they’ll have to give
us something We’d offer them in
return something like a 30-day waiting
period."

Other Firearms lIssues

A uniform waiting period between
the purchase and receipt of a handgun
is high on the agenda of Handgun Con-
trol, but it is anathema to the NRA.

Metzenbaum and Rep. Edward F.
Feighan, D-Ohio, are expected to in-
troduce  waiting-period  legislation
early in February.



While the 1968 law and the revi-
sions Inst year include provisions that
bar certain people, such ns convicted
felons nnd drug addicts, from purchas-
ing puns, there is no way salesmen can
validate an applicant's qualifications.

Proponents of a wailing period
contend it would Rive the police a
chance to check the credentials of pur-
chasers.

A gun lull that emerged from the
Senate Judiciary Committee in 1982
included a 14-day waiting period, but
the measure never reached the floor.
(1952 Almanac p. 415)

Gun groups oppose the waiting
period, claiming it is an unnecessary
inconvenience and amounts to assum-
ing a potential buyer is guilty until
proved innocent.

Other firearms issues likely to
emerge in this Congress include:

< Ammunition Ban. Rep. Mario
Biaggi, D-N.Y., introduced a bill (HR
538) Jan. 8 to roll back provisions in
the 1986 law that lifted licensing and
record-keeping requirements on the
interstate shipment of ammunition.

Biaggi's bill would ban in-state
shipments except by federally licensed
dealers, manufacturers, exporters and
importers, and collectors shipping to
one another.

Gun Owners of America seized
upon the changes in the 1986 law,
sending our. mailings to members of-
fering them special over-the-phone
deals on ammunition.

Biaggi says the problem with
mail-order ammunition is that there
is no way to make sure it is not being
sold to people who are prohibited by
law from buying it. For example, no
one under 18 is permitted to buy am-
munition for rifles or shotguns, and
no one under 21 can buy ammunition
for handguns.

Pratt contends the bill is anti-
consumer, but a Biaggi spokesman
calls that "absurd."

"We fully support the rights of
citizens to own and use firearms,” he
says. “We’re looking for reasonable
controls We're looking to help the
law enforcement community.”

<Bullet Bun. Sen. Daniel Patrick
Moynihan, D-N.Y., has introduced a
bill (S 25) to han the production of .25
and .32 caliber bullets. Moynihan says
a survey of shootings involving New
York City police from 1975-85 showed
that 25 percent of the bullets used
were .25 or .32 caliber.

Gun groups flatly oppose the bill,
and even some gun control advocates,
while praising Moynihan's effort,

think it may not be effective because
it would prompt a shift to guns using
different bullets.

ePlastic Guns. Rep. Robert J.
Mrazek, D-N.Y., is planning to intro-
duce a bill that would impose a "flexi-
ble ban" on plastic guns. The bill
would ban the domestic manufacture
or importation of any firearm the sec-
retary of the Treasury determines can-
net be detected by security devices.

Battles in Local jurisdictions

In addition to its work on Capitol
Hill, the NRA expects to be involved
in several legislative battles on the
state level. Last year, according to Ted
Lattanzio, head of the NRA's State
and Local Affairs Division, the NRA
donated more than $750,000 to state
and local candidates. Lattanzio says
83 percent of the NRA-supported can-
didates were elected.

A key item on the NRA’s agenda
is pushing "pre-emption" legislation
that would prevent cities and counties
from enacting gun control laws more
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stringent than statewide laws.

Lattanzio says legislation will be
introduced on behalf of the NRA in 16
states, with highly visible fights ex-
pected in Michigan and Florida.

The NRA will be up against law
enforcement groups in this arena as
well. Spokesmen say the police groups
will organize to defeat the pre-
emption statutes.

Detroit  officer  Scully, who
worked to stop a statute in Michigan
last year, says, "We don’t want to take
local control away from city or county
governments. That’s a ploy by the
NRA that cuts down on the individual
police chiefs (ability to do] his job."

Another legislative push — one
that won’t put the NRA at odds with
the police —is a “hunter-harassment"”
proposal. Bills will be introduced in 13
states to create stiff civil penalties for
people who try to interfere with lawful
hunting. Lattanzio says it is aimed at
animal rights groups that have pub-
lished a"21-point pamphlet on how to
stop a lawful hunt." I

Hastings Responds to Charges

Federal District Judge Alcee L. Hastings of Florida has filed a two-
pronged response to impeachment charges, stemming from his acquittal in

1983 on bribery charges.

Hastings, who is black, denounced the disciplinary procedure being
used against him, saying it was "infected by a form of racism" and had more
in common with a Moscow political trial than an American judicial proceed-
ing. He claimed that the entire investigation and the underlying bribery

prosecution were biased and were "conducted in a manner ...

to provide

-just cause for outrage as well as alarm." 1

The 11th U.S. Circuit Court of Appeals, which includes Florida, began
investigating Hastings shortly after his acquittal. A special 11th Circuit
investigative committee recommended that Hastings be removed from of-
fice, on the grounds that he had fabricated his defense and should have
been convicted. The 11th Circuit accepted those findings and forwarded
them to the Judicial Conference, which gave Hastings a chance to respond.

(1986 Weekly Report p. 2280)

On Jan. 16 he petitioned the House and Senate to terminate the
judicial investigation and to repeal or amend the 1980 judicial discipline law
(PL 96-458) that is the basis for the probe.

The Judicial Conference is scheduled to meet in March and could
decide then whether to end the investigation or to forward the impeach-

ment recommendation to Congress.

Hastings’ Senate petition was quickly referred to the Judiciary Com-
mittee, but as of Jan. 22, his House petition was still at the Speaker’s office.
Rep. Robert W. Kastenmeier, D-Wis., who helped draft the 1980
discipline law, said in an interview Jan. 21 that it was unclear what
Congress would do with the Hastings petition. Kastenmeier said he be-
lieved that the Judicial Conference should be allowed to proceed and either
forward an impeachment recommendation to Congress or drop the matter.
Kastenmeier added, however, that he had intended to take another
look at the judicial discipline law in the 100th Congress, even before

Hastings suggested that.
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COMMENTARY ON PROPOSED AMENDMENT TO ALASKA

RIGHT TO BEAR ARMS GUARANTEE

Article I, Section 19 of the Constitution of Alaska would be

amended to read as follows:

The right of each citizen of the state to keep and bear arms

for personal defense and for the defense of family, property,
and the state and for lawful hunting, recreation, and other
lawful purposes shall not be infringed by the state or by a

borough or city of the state.

This proposal guarantees a broad individual right and
explicitly protects the traditional rights that gun owners in
Alaska always assumed were guaranteed. The Alaska proposal is a

blending of the New Mexico, Nevada, New Hampshire, North Dakota,

Colorado, Mississippi, Missouri, Montana, Oklahoma, and Utah

guarantees.

l.
TO V{HOM THE RIGHT BELONGS
This guarantee would belong to the <citizen of the state.

Citizenship includes the full enjoyment of all rights and
privileges. The full enjoyment of all rights and privileges is
obviously not enjoyed by certain groups, including the following:
convicted felons, lunatics, and illegal aliens. This principle
of law is so well established that commentators only mention it
briefly in passing. See Dowlut & KnooD, State Constitutions and

the Right to Keep and Dear Arms, 7 Ok1l. City Univ. L.Rev. 177,

191 (1982). See also State v. Kessler, 289 Or. 359, 614 P .2d 94,

99 (1980).



11.
WHAT CONSTITUTES ARMS

Constitutionally protected arms are those arms that are

commonly kept by the people. The people of Alaska commonly keep
and bear rifles, shotguns, pistols, revolvers, edged weapons,
hatchets, and clubs. They do not possess weapons that are
exclusively wused by the military or weapons of mass
destruction. Therefore, bombs, poison gas, or cannons do not
come under the umbrella of the constitutional guarantee.
1.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional lawful purposes. Alaska's frontier tradition
is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.) 243

(1846); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921);
Glasscock v. City of Chattanooga, 157 Tenn. 518, 11 S.wW.2d 678

(1928); City of Las Vegas v. Moberg, 485 P.2d 737 (N.M. App.

1971); City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744
(1972). The concealed carrying of arms may be prohibited in a
public place. The state may require the obtaining of a license
to carry an arm concealed. However, a concealed carrying license
statute would have to be equitably administered. See Schubert wv.

DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be
frustrated by a prohibition on carrying arms while drunk, to a
polling place, court, public assembly, or in a manner calculated

to inspire terror. The keeping or bearing of arms in the home or



place of business may be either open or concealed, keeping the
castle doctrine in mind and the purpose of protecting a place of

bus iness.

V.
THE RIGHT SHALL NOT BE INFRINGED BY THE
STATE OR ANY SUBDIVISION THEREOF

Neither the State nor any subdivision of the state could
prevent the people from keeping or bearing constitutionally

protected arms within the perimeters of the constitutional

guarantee. Laws forbidding the sale of arms or ammunition, or
preventing the repair, bearing, or keeping of constitutionally
protected arms, laws requiring a license to possess or acquire
arms, o0.- the payment of special taxes, or requiring registration
would be an infringement on the r.ght to keep and bear arms. The

guarantee would also provide for uniformity throughout the
state. This would be a form of preemption. Units of local
government could only enact legislation which was absolutely
necessary and wuniquely necessary for a unit of local
government. Therefore, a city or village <could regulate the
discharge of firearms within its boundaries without infringing

the right to keep and bear arms.

V.
CONCLUSION
The proposal guarantees the fundamental right of a citizen
to keep and bear arms for traditional purposes. This right may
not be infringed. The misuse of arms falls outside the

boundaries of the constitutional guarantee. The types of



misconduct that the legislature may forbid and punish are well-

known and self-evident; examples include wusing arms to rob,
harass, intimidate, or recklessly endanger someone, shooting in
an unsafe place or manner, and poaching. Therefore, this
proposal will not hinder the legislature in performing its duty

to punish the misuse of arms.



STATE CONSTITUTIONAL GUARANTEES ON
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (.1) states have constitutional guarantees on the
right to keep and bear 1irms. .

Alabama: That every citizen has a right to bear arms in
defense of himself and the state. Article ly Section 26.

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article If Section 19.

Ar izona: The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but
.nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article 2, Section 26.

Arkansas: The citizens of this State shall have the right

to keep and bear arms for their common defense. Article 11,
Section 5.

Colorado: The right of no person to keep and bear arms in
defense of his home, person and property, or in aid of the civil
Tpower when thereto legally summoned, shall be called in question;
but nothing herein contained shall be construed to justify the
practice of carrying concealed weapons. Article 11, Section 13*

Connecticut: Every citizen haj a right to bear arms 1in
defense of himself and the state. Article 1, Section 15.

| Florida: The right of the people to keep and bear arms in

defense of themselves and of i1he lawful authority of the state
I shall not be infringed, except that the manner of bearing arms
"may be regulated by law. Article 1, Section 8.

Georgia: The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
I power to prescribe the manner 1in which arms may be.borne.
' Article I, Section I, para. VIII.

Hawail: A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article 1, Section 15.

Ideho: The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while 1in
possession of a firearm, nor prevent passage of legislation
providing penalties for the possession of firearms by a convicted
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felon, nor prevent the passage of legislation punishing the use
of a firearm. No law shall Impose licensure, registration or
special taxation on the ownership or possession of firearms or
ammunition. Nor shall any law permit the confiscation of
firearms, except those actuallyused in the commission of a
felony. Article 1, Section 11.

11linolsi Subject only to the police power, the right of
I the individual citizento keep and bear arms shall not be
[ infringed. Article 1, Section 22.

Indiana: The people shall have a right to bear arms, for
the defense of themselves and the State. Article 1, Section 32.

Kansas: The people have the right to bear arms for their
defense and security; but standing armies, 1in time of peace, are
dangerous to liberty, and shall not be tolerated, and the
military shall be in strict subordination to the civil power.
Kansas Bill of Rights, Section 4.

Kentucky: All men are, by nature, free and equal, and have
certain, inherent and 1inalienable rights, among which may be
reckoned: *** 7. The right to bear arms in defense of themselves
and of "he state, subject tothe power of the general assembly to
enact laws to prevent persons fromcarrying concealed weapons.
Kentucky Bill of Rights, Section |1, para. 7.

Louisiana: The right of each citizen to keep and bear arms
shall not be abridged, but this provision shall not prevent the
passage of laws to prohibit the carrying of weapons concealed on
the person. Article 1, Section 11.

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.
Article I, Section 16. * D:

Massachusetts: The people have a right to keep and bear
arms for the common defense. And as, 1in times of peace, armies
are dangerous to liberty, they ought not to be maintained without
the consent of the legislature; and the military power shall
always be held in an exact subordination to the civil authority,
and be governed by It. Massachusetts Declaration of Rights, Part
I, Article XVII.

Michigan: Every person has a right to keep and bear arms
for the defense of himself and the state. Article 1, Section S.

Mississippi: The r.ght of every citizen to keep and bear
arms 1in defense of his home, person, or property, or in aid of
the civil power where thereto legally summoned, shall not be
called in question, but the legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12.

Missourl: That the right of every citizen to keep and bear



arms in defense of his home, person and property, or when
lawfully summoned 1in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. Article I, Section 23.

Montana? The right of any person to keep or bear arms in
defense of his ovw/n home, person, and property, or in aid of the
civil power when thereto legally summoned, shall not be called in
guestion, but nothing herein contained shall be held to permit
the carrying of concealed weapons. Article 11, Section 12.

Nevada: Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational use
and for other Jlawful purposes. Art. 1, Section 11, para. 1.

New Hampshi re: All persons have the right to keep and bear
arms in defense of themselves, their families, their property,
and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen
to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, 1in any way,
an incident of the right to keep and bear arms. Article 11,

Section 6.

North Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be 1infringed; and, as standing armies in time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.
Article 1, Section 30.

North Dakota: AIll individuals are by nature equally free
and independent and have certain inalienable rights, among which
are ... to keep and bear arms for the defense of their person,
family, property, and the state, and for lawful hunting,
recreatnal, and other Jlawful purposes, which shall not be
infringed. Article I, Section 1.

Ohio: The people have the right to bear arms for their
defense and security; but standing armies, 1iIn time of peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be in strict subordination to the civil power. Article I,
Section 4.

Oklahoma: The right of a citizen to keep and bear arms 1in
defense of his home, person, or property, or in aid of the civil

power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the



Oregon: The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military shall
be kept in strict subordination to the civil power. Article 1,

Section 27.

Pennsylvania: The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned.
Article 1, Section 21.

Rhode 1Island: The right of the people to keep and bear arms
shall not be infringed. Article 1, Section 22.

South Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed. As, in times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly. The militarypower ofthe
State shall always be held in subordination to thecivil

authority and be governed by it. No soldier shall 1in time of
peace be quartered in any house without the consent of the owner

nor in time of war but 1in the manner prescribed by law. Article
I, Section 20.

South Dakota: The right of the citizens to bear arms in
defense of themselves and the state shall not be denied. Article
VI, Section 24.

Tennessee: That the citizens of this Stite have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime. Article 1, Section 26.

Texas: Every citizen shall have the right tokeep and bear
arms in the lawful defence of himself or the State;but the
Legislature shall have power, by law, to regulate the wearing of
arms, with a view to prevent crime. Article 1, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self,family, others, property,
or the State, as well as for the other [lawful purposesshall not
be infringed; but nothing herein shall prevent the legislature
from defining the lawful use of arms. Article I, Section 6.

Vermont: That the people have a right to bear arms for the
defence of themselves and the State - and as standing armies in
time of peace are dangerous to liberty, they ought not to be kept
up; and that the military should be kept under strict
subordination to and governed by the civil power. Chapter 1,

Article 16.

Virginia: That a well regulated militia, composed of the



body of the people, trained to arms, 1is the proper, natural, and
safe defense of a free state, therefore, the right of the people
to keep and bear arms shall not be infringed; that standing *
armies, 1in time of peace, should be avoided as dangerous to
liberty; and that 1in all cases the military should be under
strict subordination to, and governed by, the civil power.
Article 1, Section 13.

Washington: The right of the individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing 1in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article I, Section 24.

West Virginia: A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for lawful
hunting and recreational use. Article 111, Section 22.

Wyoming: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article I,
Section 24.

STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Nine (9) states do not have a constitutional provision on
arms: California, Delaware, lowa, Maryland, Minnesota, Nebraska,

New Jersey, New York, and Wisconsin.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUWM April 30, 1986

SUBJECT: Right of a citizen to keep and bear arms
[CSSJR 39 (Judiciary) am]

TO: Representative M. Mik®» Miller
Chair, House Judiciary Committee

FROM: Richard A. Bradle
Legislative Counse”
/
Hayden Kaden has asked that | comment on three issues relat-

ing to this resolution proposing a constitutional amendment.

The amendment proposed under CSSJR 39 (Judiciary) am would
amend art. I, sec. 19 of the Alaska Constitution, "Right to
Bear Arms". The resolution contains a statement of "Legisla-
tive-Intent".

It may be desirable to summarize each to set the stage_for
the comments that follow.

Section 1 of CSSJR 39 (Judiciary) am amends as follows:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The (A WELL
REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] right of each citizen of the state
[THE PEOPLE] to keep and bear arms for lawful defense
of self, family, property, and the "state and for lawful
hunting, recreation, and other lawful purposes, shall
not be infringed by~~the state or by a borough or citv
of the state. '

Sec. 2(a) of CSSJR 39(Judiciary) am states legislative

intent: "the legislature intends only that the amendment
[provide] that the right to keep and bear arms is an

individual rather than a collective right." And the

"amendment, if adopted, should not be construed to preclude

the regulation of the manner in which arms may be borne,
carried, or used." [It] "should not be used to reoeal or to
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render unconstitutional existing statutes . . . or existing
municipal ordinances."

l. What is the effect of an expression of legislative
intent in a constitutional amendment?

I believe that the courts will give deference to legislative
intent. There is an existing history of them doing that.

In Alaska Public Employees Ass'n v. State,-525 P.2d 12, 17 -
18 and in Seward Marine Services, Inc. v. Anderson, 643 P .2d
493, the Alaska Supreme Court considered the exter-C- to which
it would consider evidence of legislative intent apart from
that stated in the legislation itself. In each case, even

though it would seem that extraneous evidence is weaker than
legislative intent stated within the legislation itself, it

considered the offered evidence carefully.

A statement of legislative intent in the context of a
constitutional amendment would be entitled to equal weight
as compared to a statement of legislative intent in
legislation if everything were equal. Everything is not,
however, equal.

There is a unique mechanical problem in the case of a

constitutional amendment. In the usual statement of
legislative intent, the theory and the fact is that those
who vote for the bill have the statement of the legislative
intent before them (if it is incorporated into the bill) as
they vote or, in the case of the governor, when it s

reviewed before signature or veto.

There is a difference here. The voters of the state whov
actually approve or reject the amendment will /not®*have the
statement of legislative intent before them. “Asl'a matter of
law, it seems that they will have only section 1 of the * !
resolution before them. HSee art. XI1IIl, sec. 1 of the Alaska
Constitution: the "lieutenant governor shall prepare a
ballot title and proposition summarizing each proposed
amendment, and shall place them on the ballot "

In an attempt to address that problem, sec. 2(b) of CSSIJR
39(Judiciary) am directs the Legislative Affairs Agency, as
it prepares the "neutral summary” under AS 15.58.020, to
"consider" the statement of legislative intent.’ It is
presumably only through the neutral summary published in the
voter's pamphlet that a voter may become aware of sec. 2(a)
of the resolution.
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I am satisfied that the Agency, when it considers CSSIJR

39(Judiciary) am, will prepare a neutral summary. The law
requires no less . """Some-or-the problems that the Agency may
have in the preparation of the summary are suggested below.

The general rule is that the legislative intent will be
considered only after the substantive language has itself
been considered and then only if the court is wunable to

—determine what the legislature intended from the substantive
language. The corollary of the rule is that the legislative
intent will not be considered if the substantive 1-anguage is
clear or to the extent that the legislative intent contra-
dicts , in some fashion, the substantive language. *

It is these points that present the .problem for legislative
intent.

*\/./\
Sec. 2(a) states that the legislature intends that the
"right to keep and bear arms" be "an individual right r-ather

.'-than~a collective right." Consistently with that, the
amendment deletes the reference to the "well-regulated
militia being necessary to the security of a free state"

The very substantial problem is that the language added in

provides that the purpose of the right to bear arms -is "for
law ful defense of self, family, property, and the state"
[Emphasis added.] It seems clear that the focus of the
amendment is broadened; individual purposes for the right
are affirmed. But the amendment also states a collective
purpose: the "defense of . . . the state". To the extent
that the "legislative purpose"” seems inconsistent the sub-
stantive language of the amendment itself, the court must
disregard the legislative purpose.

I assume that the legislative purpose of the amendment "not

[be;.ng] used to repeal or render unconstitutional existing
statutes . . . or existing municipal ordinances" will be
effective.

1. What is the likely effect of the language of the amend-
ment on existing laws against concealed weapons, etc.?

The legislative purpose says that the amendment should have
no effect on those laws; predictions of actual effect in
this area are, however, somewhat difficult.

The amendment and its analogs in the U.S. Constitution and
in the constitutions of ocher states have a long history: |
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think it is fair to say that the amendment has a meaning and
an understanding that is larger then the language of the
section itself; I see no reason to suggest that the amend-
ment changes these understandings.

It has been said that the provision in the U.S. Constitution
goes back to 1689. The English Bill of Rights, enacted by
Parliament in 1689, granted the English the right "to have
Arms for their Defence, suitable to their Conditions, and
allowed by Law." See State v. Kessler, 289 Or. 359, 614
P.2d 94 (Oregon 1980). e

The Kessler case and State v. Delgado, 692 P .2d 610 (Oregon

1934) construed the Oregon version of art. 1, sec. 19. It
provides "The people have the right to bear arms for the
defence (sic) of themselves, and the State, [Art. 1,
sec. 27, Oregon Constitution.) It seems <clear that the
language of the Oregon Constitution is identical in function
and almost identical in language to that contained in CSSJR
39(Judiciary) am. It should be reasonable, therefore, to

expect them to be construed similarly.
The Kessler case involved a prosecution for the possession
of a "billy"™, an item the possession of which was prohibited

as a "slugging weapon."”

The Oregon court noted that in colonial time and during the

Revolutionary War, weapons used by militiamen and by indi-
viduals in the defense of their home or their person were
the same. The court noted that the historical analysis of

the provision indicated that

the drafter intended "arms" to include the hand-carried
weapons commonly used by individuals for personal
defense. The club is an effective, hand-carried weapon
which cannot logically be excluded from this term. We
hold that the defendant—s....possession of a billy <club in
his home..is preftjegted®by A rticle I, 'section'27, of the
Oregon Constitution. [614 P .2d at 100.)

The Delgado case involved possession of a switchblade.

The appropriate inquiry incthe case at bar is whether a
kind of weapon, as modified by ics modern design and
function, 1is of the sort commonly used by individuals

for personal defense during either the revolutionary or
postrsvolutionary era, or in 1859 when Oregon's consti-
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tution was adopted. In particular, it must be
determined whether the drafters would have intended the
word "arms" to include the switch-blade knife as a
weapon commonly used by individuals for self defense.
[692 P .2d at 612.]

The Oregon Supreme Court agreed that a law that sought to
prohibit possession of the "jackknife" or "mere
pocketknives" would violate the Oregon constitution.

The only difference is the presence of the spring-
operated mechanism that opens the knife. We are uncon-
vinced by the state's argument that the switch-blade s
"so substantially different from its historical

antecedent"” (the jackknife) that it could not have been
within the contemplation of the constitutional
drafters. They must have been aware that technological
changes were occurring in weaponry as in tools
generally. [692 P .2d at 614.]

Note that the provisions of Alaska law,.now...prohib.it.-the
possession of a switchblade. See AS 11.61.200.

It is possible.that the reference in the amendment to art.

I, sec".~19 to”"lawful" wuses may be adequate to authorize
regulation of an "unlawful"” use, that is, to define what is
unlawful.

On the other hand, a constitutional provision granting the
legislature the authority to characterize a use as unlawful
niay then.._authorize_a_regulation,thajt._w.as unintended by the
sponsors of the amendment. ~ -~ ~*

I agree that such a result in this state is unlikely for
more practical reasons. But that result occurs because of
the understandings on the amendment, not really because of
the language itself.

1. Elimination of militia concepts.

it is clear that some context for the
lation must be offered. Consider the section with the



Mike Miller

SECTION 19. RIGHT TO BEAR ARMS. The [A WELL-REGULATED
MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STATE,
THE] right of Che people to keep and bear arms shall

not be infringed.

With_no context for the regulation, the statement becomes

. .absolutej'and no regulation..would_be possible. Accordingly’,
T believe that some threshold'"basis for the regulation (such
as that in SJR 39) must be offered by the constitution.

If | may be of further assistance, please advise.-—-

RAB:mkr
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LEGISLATIVE AFFAIRS AGENCY

MEMO E A X D UH May 9, 1586

SUBJECT: Right to bear arms
(Work Order No. 14-SJ39)

TO: Representative M. Mike Miller
Chair, Reuse Judiciary Committee

FR.CM: Richard A. Bradley/ /:(
Legislative Cour.S\./nf?

Hayden Kaden has requested a CS for SJR 39. It is enclosed
as requested.

The amendment is changed in the recond house. I believe we
may have provided you with a concur ~ent resolution to ad-
dress the question.

The resolution continue.:; the "legislative intent" Jlanguage
in sec. 2. As my Apr m 0 memorandum to your committee on
the Senate version of .. i -solution suggested, we go r.ct
believe that "lagislat: re h_story" 1is placed before the vot-!
ers and therefore will 7 be considered before them.
Thus, the language of sec. 3 that directs the lieutenant
governor to place the "legislative history" before the vot-
ers may be ineffective. Article XXX, sec. 1 of the Alaska
Constitution tells the lieutenant governor what to place
before the voters; it provides, in pertinent part:
SECTION 1. AMENDMENTS. ook * The lieutenant gover-
nor shall prepare a ballot title and proposition sun-
marizir.z each proposed amendment, and snafu place them
on one bai-ot for the ne::t general election. * * *

Thus, as you see, the amendment itself is net placed before
the voters but only "a ballot title and preposition sum-

marizing each proposed amendment". If the lieutenant gover-
nor follows the constitution, which seems to offer mandator'

/
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February 25, 1936

TO: Members of the Senate Judiciary Committee
He: Senate Joint Resolution No. 39

The prcposad amendment to Article 1/ Section 19 or the State
Constitution set forth 1in Senate Joint Resolution No. 39 could,
ir its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the clause beginning on Qline 15 which specifies
"...personal defense and for the defense of family,, property.,.".
This provision could be read to invalidate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in 1its present form wouid cast doubt on the viability
of continued regulation of such items.

The amendment, 1in 1its present form, would also have the [likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This is because of the deletion of pro—
visions referencing a "well regulated militia." Historically,

the courts have interpreted e."hat phrase as creating not a per—
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the

interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that bo”y of law, the

phrase “Snail not be infringed” would take on a whole new
meaning. Thus, the state and Jlocal governments could lose the

ability to regulate such activities as the carrying of concealed

weapons and the obliteration of serial numbers on firearms.

The provision could easily be amended so as to affirm the right
of the 1individual to own and possess Tirearms (as opposed to the
right of the 3tate to maintain a militia) without precluding the
Legislature®s ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, 1 would pro—
pose a change to line 15 whereby the term "personal™ would be
replaced by "lawful”™ and the phrase ™"and for the defense™ be
replaced by the phrase “of self". In addition, line 17 should be
changed by adding language after the term "city"” which would read
"...except that the manner in which arms are possessed may be
subject to reasonable regulations designed to protect the public
safety".

In addition, 1if the Committee®s intent 1is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, the.i
such “qdncent should be plainly set forth 1in a permanent report
that will serve 1in the future to guide the courts. Furthermore,

if the additional Jlanguage 1 have suggested 1is added to the
amendment, the Committee report should clarify the Committee®s
intent by specifying that the ability of state and local govern—
ment to impose reasonable regulations on the possession of
firearms would 1include Jlaws curtailing the possession of con—
cealed weapons or weapons that have altered identification marks,

but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Werttbaugher
Municipal Attorney

JWtgml
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DEPARTMENT OF LAW
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June 27, 1983

The Honorable Patrick M. Rodey

Senator
Alaska State Legislature
Pouch V
June-au, AK 99811
r
Re: SIJR-28

G. #366-444-83

Dear Senator Rodey:

The Department of Law has completed a preliminary anal-
ysis ofSenate Joint Resolution 28 regarding the proposed amend-
ment tothe Alaska Constitution pertaining to the right of a
person to keep and bear arms.

You may wish to consider inserting the word "lawful"
after the term "for" and before the word "defense". With this
insertion, the new constitutional clause would read as follows:

The right of a person to keep and bear arms for

law ful defense of self, home and property, or
for lawful hunting and recreational use, or for
other lawful purposes shall not be infringed.

I believe it would be wise to make explicit that the
AConstitution provides for_lawful_activities, which of course are

esf:aTrislie'a~h'y-TEe' legislature. In *the~aEsence of the term
"lawful", | can envision a situation where persons attempt to wuse
the constitutional language as a defense to behavior which
ordinarily would constitute a violation of the Alaska criminal
statutes. Also, I'm not sure the explicit mention of lawful
hunting, recreational use and other specific activities is
necessary to insure that individuals have a guaranteed right to
keep and bear arms, however, | realize this Jlanguage may be re-

assuring to certain groups within~our state.

You may wish to review the language in other state
Constitutions which relates directly to the right to keep and

bear arms. In__many instances this right is explicitly <char-
acterized. as...an .ihdiyidual~right- swithoutl.mentioning-specifically _
what j:onsj:i.tutes~appropriate use by an individual citizen. The



