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argument, the court denied the motion to 
suppress. . -  ̂ •

• [4,51 A defendant who seeks to chal­
lenge the legality of a search' 0/ seizure 
conducted under a properly issued and exe­
cuted warrant, has the burden of proving 
the illegality. State v. Rand, 430 A.2d 808, 
817 (Me.1981). In essence, the defendant 
contends that the August 12, 1983 search 

„ was illegal and therefore that the August 
25 search resting on Deputy Herrick's ob- 

• servations on August. 12 is also illegal.
. Since •he defendant concedes that the Su­
perior Court, acting' in the unrelated case, 
upheld the legality of the August 12 search 
and since the defendant presented no evi­
dence at the suppression hearing; the de- 

' fendant failed, to meet his burden of proof
as to this contention.- azv.̂  rou,a.3 Vvc.f

}, - ..>* . •«* - ̂  1 «-
-■•[6] Nor is there merit in the defend­
ant’s contention that Deputy Herrick's affi- 

■ davit does not support probable cause be­
cause it was based solely on "stale" infor­
mation. In State v. Willey,’ 363 A.2d 739 
(Me.1976), we stated that .whether past cir­
cumstances disclose a probable cause that 
is still continuing at the time of the request 
for a search warrant is not determined 
merely by the passage'of time, but may 
also depend upon the circumstances of each 
case, : Accordingly, we refrained from pre­
scribing a per se rule fixing a mandatory 
maximum time within which a search war­
rant must be sought after the occurrence 
of events relied on to’ show probable cause.' 
Id at 7421 -In the instant case, considering 
the circumstances, including the kind of 
criminal activity involved, the nature of the 
property to be seized, and its location, it 
was not error to conclude that thirteen" 
days after first seen in the defendant's

to suppress his statement of August 25, 
1983, and the evidence obtained by use of 
that statement because the conduct of the 
police constituted the functional equivalent 
of custodial questioning without giving him 
the warnings provided in Miranda v. Ari­
zona,' 384 U.S. 436, 86 S.Ct. 1602, 16 
LEd.2d 694 (1966).-. -

.' Under Miranda, the State may not use 
statements of a defendant "stemming from 
custodial interrogation of the defendant un­
less it demonstrates the use of procedural 
safeguards effective to secure the privilege 
against self-in crimination.” J'ld. at 444, 86
S.Ct. at 1612.' '•"1 V  *'•

[T]he term "interrogation" under "M- 
randa refers not only to express ques­
tioning, but also to any words or actions 
on the part of the police (other than 

....those normally. attendant .to arrest and 
. custody) that the police should know are 
./reasonably likely to elicit an incrimina­
ting response from the suspect. ... „ 

Rhode Island v. Innis, 446 U.S. 291,, 301, 
100 S.Ct 1682, 1689, 64 LEd.2d 297 (1980). 
See State v. Estes, 418 A.2d 1108, 1111 
(Me.1980). When a defendant has given a 
statement in the absence of Miranda warn­
ings, the State bears the burden of proving 
by a preponderance of the evidence that 
the warnings were not required. State v. 
Longley, 483 A.2d 725, 730 (Me.1984). The 
ruling of the txial court on the defendant's 
motion to suppress will be upheld if the 
record‘provides rational support for the 
court's determination̂./d .*,?♦ •- ivr.~--,rc.

Contradictory testimony concerning 
questioning of the defendant was pres .'ti­
ed at the hearing on the defendant's mo­
tion. Deputies Herrick and AcV.srly testi-

home there was probable cause to believe;; fied that they were the'only••officers
that the firearm was still there.- Accord­
ingly, the court properly denied the defend-, 
ant's motion to suppress. ■ _. •

" “• v •• IV. • , \J ..?
The defendant's next contention raised 

for the first time on this appeal i3 that the 
Superior Court erred in denying his motion

.present when Deputy Herrick arrested the 

.defendant on the present charges. At the 
time of the arrest, Herrick handed the de­
fendant a copy of the arrest warrant and 
the warrant for the search of the defend­
ant’s apartment After reading the search 
warrant the defendant stated that the 
shotgun belonged to Patrick Lane. The
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defendant testified, however, t at after 
placing the defendant under .̂"■est and 
handing the defendant copies of the war­
rants, Herrick had questioned the defend­
ant concerning the location of the shotgun, 
and the defendant had stated it was no 
longer at the defendant’s home because 
Patrick Lane had picked it up sometime 
before., .  • £ •  -  i * .  . «  *  *  .  • » -

.1 * ; —* • ’’ %
_[7] On the evidence before it, the trial 

court was warranted in concluding that 
after the arrest of the defendant Deputy 
Herrick did not actually interrogate the 
defendant or by his conduct engage in the 
functional equivalent of interrogation of 
the defendant .

wsai b-jow a.vr±::'r&V 
'.iiif'.is.La'i ^  ' '■

• The defendant next contends that the 
court erred in admitting into evidence, over 
the objections of the defendant a certified 
copy of the 1968 judgment and convictior 
of the defendant for larceny from the per­
son. Prior to the submission into evidence 
the trial court twice suggested that the 
defendant stipulate to his conviction of a 
crime punishable by imprisonment of one 
year or more without indicating the nature 
of the offense. The defendant declined to 
stipulate and failed to suggest any other 
method by which the fact of his conviction 
could be admitted without indicating the 
nature of the offense. On appeal the de­
fendant contends that."the admission into 
evidence of the document and in particular 
of the exact nature of the conviction de­
prived him of. due process. We find no 
merit in this contention. ad \-iw

■vtwA? :1. htfi: 'Jel —,:S -.-I'V.;" ..r-.: 
[8,9] The State was required to prove 

as an essential element of each count that 
the defendant had been convicted previous­
ly of a crime punishable by one year or 
more of imprisonment ’5 M.R.S.A.
§ 393(1). As an element of t’ e offense the 
evidence of the prior conviction was highly 
relevant and not excludable under any rule. 
See M.R.Evid. 401, 403.

... v VL .■
Finally, we address the defendant's con­

tention that the trial court committed re­
versible error by its instructions on the 
definition of "control" and on the compet­
ing harms defense. We must read the jury 
•instructions in their entirety to determine if 
they are adequate. State v. Perry, 486 
AJld 154, 156 (Me.1985); State v, SapieL, 
432 A M  1262, 1270 (Me.1981).

" [10] Definition of control: 15 M.R.S A.
§ 393(1) provides that a convicted felon 
shall not “own, have in his possession or 
under his control any firearm." The Maine 
Criminal Code doe3 not define "control." 
In the instanf :ase the trial court defined 
"control" in terms borrowed from the defi­
nition of "constructive possession".that we 
.have employed when reviewing sufficiency 
of the evidence challenges to convictions 
f ■. possession of contraband. See State v. 
Lambert, 363 A.2d 707, .. i'll '(Me.1976); 
State v. Gellers, 282 A.2d 173,178-80 (Me. 
1971), cert denied, 406 U.S. 949, 92 S.Ct. 
2047, 32 L.Ed.2d 337 (1972). We note that 
the defendant's first proposed instruction 
defining “control,” filed on the second day 
of trial, closely paralleled the instructions 
in face given by the court and differed 
from it only marginally. _Given the fact 
that both firearms were proven to be in the 
personal residence of the defendant for an 
extended period of time, the court's instruc­
tions appropriately directed the jurors’ at­
tention to whether the defendant was 
aware the firearms were there and had the 
ability, without restriction, to reduce them 
to his physical possession. Ir the circum­
stances of this case any shortcoming in the 
court's instruction on "control" was harm­
less. W - - 
Competing harms defense: • Over- the- 

State’s objection the court instructed the 
jury on the competing harms defense on 
Count I involving the July 23 incident See 
17-A M.R.S.A. § 103(1) (1983). The court 
further instructed the jury that it should 
not consider the competing harms defense 
"if the State has satisfied you that prior to •: 
the fight in the store Mr. Friel had already
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STATE v. FRIEL• au»»jca.4jdm (Mt i»84)
possessed or controlled the shotgun . :r, peting harms defense is inapplicable. See
and that he had previously been convicted State v. Kee, 398 AJ2.A 384, 386 (Me.1979)
of a felony.” The defendant objected to (the competing harms defense requires
tk. jstraction, contending that possession “imminent physical harm” that is shown as
or control prior to the fight in the store did a fact to exist). • \.
not preclude the competing harms defense. _ We. have carefully-xamined the defend-

[11] The defendant is correct that pos- ant’s remaining contentions and find them
session or control of a firearm prior to the to be without merit .......
fight in the store does not preclude the
competing harms defense for his conduct 

• following the fight •' The indictment how­
ever, 'charged the defendant with posses­
sion or control on or about July 23. If the 

’• jury found the defendant did not possess or 
control the gun prior to the fight in the 
store, then under the instructions as given 
it might find his conduct after the fight to 
be justified. ;If, however, the jury found 
the
trolled

The entry is:'7 ' V rv/ \ .
Judgnrsat affirmed. Vir. f .
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FIREARMS-RELATED ACCIDENTS

According to the National Safety Council (NSC), there were some 1,600 accidental 
gun-related fatalities in 1985, and firearms accidents ranked seventh among types of 
accidental deaths, as they have for several years. (Accident Facts. 1986, pp. 6-7.) There 
is, however, a problem with the NSC ranking, since it is based entirely upon how one 
combines the various specific subcategories of the types of accidents. The more detailed 
breakdown supplied by the NSC (p. 12), using the latest official figures — those for 1983 
— would suggest that unspecified firearms could rank 11th, shotguns 24th, and handguns 
27th. In order, the official list of accidental death categories would read: motor 
vehicle; falls; conflagration; other and unspecified drowning, submersion; inhalat5' and 
ingestion of food, other object; poisoning by solids and liquids; complications an' 
misadventures of surgical and medical care; water transport; air and space transport; 
poisoning by g ses and vapo1 s; other and unspecified firearm missile; excessive cold; 
mechanical suuocation; struck accidentally by falling object; electric current; 
agricultural machines; railway accidents; other and unspecified fire and flames; hunger, 
drowning in a bathtub; hunger, thirst, exposure and neglect; ignition of clothing; 
explosive material; striking against or struck by objects or persons; shotgun; other and 
unspecified machinery; other road vehicle; hand gun; etc. The NSC has simply made a 
determination to combine some categories and subcategories and consider them major 
and to combine others and lump them together as "other."

At any rate, of the 1,600 gun-related accidental fatalities reported for 1985, about 
800 occurred in the home, down from 1,300-1,600 reported during most of the late-1960s 
and early-1970s; and about 700 occurred in public, down from 800-1,000 during the late- 
1960s and early-1970s. The NSC also estimates just over 300 hunting-related fatal 
accidents. There are no clear data on handgun involvement in gun-related accidents.
The latest estimate, for 1983, is that 209 accidents were classified as involving handguns 
of a total of 1,695 firearms accidents during that year. But it is unclear how many of the 
"other and unspecified firearm missile" involved "other" firearms than the three 
somewhat narrow categories -- "handgun," "shotgun (automatic)," and "hunting rifle" — 
and how many involved "unspecified" types of firearms. Handgun involvement would 
appear to be anywhere between 15 and 45 percent, with no way at this time to determine 
which. An c 'ditional problem, as noted by Professor Gary Kleck of Florida State 
University, s that some accidents may actually be disguised or misclassified suicides or 
even criminal homicides.

Roughly three-eighths of these accidents kill persons too young lawfully to acquire 
a handgun, with over a quarter too young to acquire any firearms lawfully. Most 
accidents involving adults result from carelessness and frequently from being under the 
influence of alcohol. There is no indication hat they result from ignorance. As a policy 
matter, the only policy with likely benefits would come from ir creasing firearms safety 
instruction of school-age persons too young lawfully to acquire firearms.

The figure for gun-relateo injuries is much more difficult to calculate. It is based 
on projections from surveys of hospitals and of the public, rather than statistics collected 
by various agencies. Additional problems with making estimates are that some of the 
data overlap, involve minor injuries, or involve gun-related injuries which are not, 
however, caused by gunshot wounds. For example, the Consumer Product Safety 
Commission collects survey data on accidental injuries from hospital emergency rooms,
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but those injuries include criminal injuries to persons ages 15 and under, and injuries 
where police are uncertain whether criminally or accidentally inflicted. And it has been 
estimated that only one-third of injuries from gun-related robberies are due to gunshot 
wounds (Philip 3. Cook, "The Effect of Gun Availabilty on Violent Crime Patterns," 455 
Annals, AAPSS 63, 74, May 1981). In addition, many gun-related injuries which require 
medical care are, nonetheless, minor. Again, in gun-related injuries from robberies, less 
than one-third of those requiring medical treatment required an overnight stay in the 
hospital, a figure which the CPSC says is true as well of accidental injuries — even 
though gun-wound patients are frequently kept overnight more as a precaution related to 
concerns about shock than to clear necessity from the nature of the wounds.

The Consumer Product Safety Commission placed the number of gun-related 
accidental injuries at approximately 26,000 (including crime-related injuries suffered by 
victims 15 and under, and injuries of uncertain origin) in 1982, the last year they 
collected such information on firearms-related accidents. The National Safety Council, 
on the other hand, estimates 15,000 gun-related injuries (3. Sherwood Williams and B. 
Krishna Singh, "American Attitudes Toward Gun Laws: A Discriminant Analysis," 
American Society of Criminology, 1981). The most current data — based on reporting of 
an unfortunately small proportion of accidental shooting deaths — from the National 
Safety Council suggest handgun involvement is at most 45% on gun-related injuries. 
Projecting those data suggests, at most, 15,000 handgun and at least 20,000 long gun 
related accidental injuries, with perhaps 5,000 handgun and 7,000 long gun injuries serious 
enough to require hospitalization at least overnight.

Home Protection and Home Accidents

It has frequently been alleged that when a burglar is heard and a shot is fired,
"more often than not it's a member of the family who is hit." This statement usually is 
modified to some stat.'stical form suggesting that guns, or handguns, kept in the home for 
protection, are six — or 43, or 118, or some other figure — times more likely to be used 
against a loved one than against a criminal.

There are a number of problems with the statement, however it may be worded.
For one thing, it assumes that unless someone is killed, a gun hasn't been "used" at all. 
Surveys -- commissioned by anti-gun organizations, as well as one commissioned by the 
NRA — consistently show that well over one-third of a million Americans each year use 
handguns for protection from criminals; another 100,000+ long guns are used for 
protection. In contrast, there are a total of approximately 26,000 gun-related injuries of 
all kinds.

Next, the protective use is limited to "home" in many instances, although two 
surveys — a national one by Caddell for an anti-gun organization, and one in California 
for the state Department of 3ustice -- indicate that many protective gun uses may occur 
outside the home. In the home, instead of 26,000 gun-related injuries and 1,600 deaths, 
the CPSC and NSC data suggest about 10,000 injuries and 800 fatalities from gun-related 
accidents. One-third of the injuries are serious enough to require hospitalization at least 
overnight. And handgun involvement in those deaths and injuries is unknown, with 
estimates in the 15-45% range.

In addition, the "protection" motivation is assumed, although there is no reason to 
believe that guns owned for protection are more likely to be involved in accidents than 
the vast majority of guns, and the majority of handguns, which are owned for reasons 
other than home protection. Indeed, the CPSC data, and a recent study of firearms

- 2 -



fatalities in North Carolina ("Accidental Firearm Fatalities n North Carolina, 1976-80," 
by P.L. Morrow and P. Hudson, A3PH, Sept. 1986) indicate that accidental injuries and 
deaths involving firearms, whether they occur in the home or elsewhere, increase in the 
hunting season. Except to anti-gun fanatics, this is to be expected; guns kept for 
protection will rarely be needed and hence rarely be handled. For an analogy, one would 
expect many more home accidents involving step ladders than the more-difficult-to-use 
but rarely touched rope (or chain, or folding) emergency fire escape ladder.

Moreover, the ratio may be skewed by efforts to distort the numerator (6, 43, 118, 
whatever) upward while simultaneously and deliberately minimizing the denominator.
The denominator -- protective uses — is most lowered, as mentioned, by ignoring all non- 
fatal uses of guns. It is further reduced in some of the ratios (6 and 43) by ignoring 
outside-the-home deaths, and in others (118, e.g.) by discounting all self-defense 
he micides and all justifiable homicides which involve persons who are family, friends, 
neighbors, or acquaintances.

With the 118-1 ratio, or with similar statements that there were only 100+ 
justifiable homicides, the FBI "justifiable homicide" data are used. But (1) those figures 
miss, in addition to all non-fatal protective: uses of guns, at least three-fourths of the 
self-defense killings from the "justifiable" category. (G. Kleck, "Policy Lessons from 
Recent Gun Control Research," Law <5c Contemporary Problems, Winter 1986; P.H. 
Blackman and R.E. Gardiner, "Flaws in the Current and Proposed UCR Programs 
Regarding Homicide and Weapons Use in Violent Crime," American Society of 
Criminology convention, 1986.) (2) Those figures exclude justifiable homicides among all 
but perfect strangers. When a woman and her daughter, sexually harassed by a neighbor 
for weeks, finally have to kill him when he breaks in to attempt a rape, that is a 
justifiable homicide involving neighbors and not counted by the National Coalition to Ban 
Handguns — except as one of the "bad" uses of guns, making up the numerator in the 
ratio. When an ex-wife, having fled a marriage to avoid constant brutality, is still beaten 
and forced to kill her former spouse, their relationship prevents NCBH from counting it 
as a justifiable homicide and it is included, again, in the numerator rather than the 
denominator. The fact that criminals frequently commit their burglaries, robberies, 
rapes, and assaults in their neighborhoods enhances the likelihood that protective 
shootings will involve persons in the "neighbor, acquaintance, other known" category of 
FBI data.

The allegations, however, go further. They suggest that a family member would be 
shot in response to a perceived burglar. Only two efforts to break down the 
circumstances of accidental shootings have been made, the first in 1964-65 by the 
Metropolitan Life Insurance Company (Kates, Restricting Handguns, 1979, p. 60.). It 
found no_accidental handgun shootings involved a search for a prowler, and 1.4% of 
overall accidental shootings. Adding "scuffling for possession" brings total involvement 
to 4.2%, and to 10% of handgun accidents. It would appear, then, that at most three 
dozen deaths, and just over 100 injuries requiring hospitalization may involve using a 
handgun against a suspected burglar. The more recent, but less detailed, North Carolina 
study reported no accidents related to searching for a burglar, mistaking a child for a 
prowler, or the like. These compare to Prof. Gary Kleck's estimate of 1,200 criminals 
killed and 8,500+ injured by gun-wielding civilians. His data further suggested that over 
85% of gun use against criminals involves burglary. And national survey and FBI 
justifiable homicide data suggest that handguns account for three-fourths of the 
protective use of guns each year.
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Children ar.d Accidents

It is sometimes alleged that guns, or handguns, represent one of the leading causes 
of death among the young, and that regulations are justified on that basis. Usually, it is 
asserted that handguns represent about the third or fourth or fifth "leading" cause of 
death among the young. The statement is inaccurate.

FBI data on suspected criminal homicide with victims 14 years of age and younger 
indicate that about two-thirds of gun-related homicides involve handguns, for a total of 
approximately 150 in 1985. The National Safety Council data on accidents among those 
under 15 indicates 270 firearms-related accidental deaths in 1985; if handguns were 
involved in half of those (that is, more than in firearms accidents overall, possibly by a 
substantial margin), then there were 135 accidental handgun deaths involving the young. 
Handgun abuse, accidental and criminal, thus totals 285 lives lost, representing 
approximately V2Percent of the deaths of children 14 and under. (Most children below 
the age of 1 who die do so as a result of problems of childbirth and congenital anomalies; 
deaths among those under age 1 total over twice as many deaths as occur from ail causes 
among those 1-14, almost 40,000 in 1984, the latest year in the Public Health Service 
reports, compared to fewer than 17,000 deaths among the 1-14 age group.)

In terms of general causes of deaths among the 0-14 age group, handguns (criminal 
and accidental abuse) rank 16th. (The following table is based on Table 8, Public Health 
Service’s "Advance Report of Final Mortality Statistics, 1984" (Sept. 7r 1986), the 
National Safety Council's Accident Facts, 1985, the FBI Uniform Crin.. Report's Crime 
in the United States, 1984,, and supplemental computer printouts from tne FBI. All 
figures are for 1984 -- the latest possible date, and are approximate. They do not vary 
much from year to year.)

Percentage of deaths
"Cause" of death, persons 0-14 Number in the age group

1. Conditions of the perinatal period 18,850 33.7 %
2. Congenital anomalies 9,980 17.8
3. Motor vehicle accidents 8,100 14.5
4. Heart diseases 3,275 5.8
5. Cancer 1,885 3.3
6. Drowning 1,250 2.2
7. Fires, burns 1,150 2.1
8. Other accidents 1,100 2.0
9. Pneumonia 1,050 1.9
10. Criminal homicide (w/o handguns) 780 1.4
11. Meningitis 490 0.9
12. Septicemia 415 0.7
13. Misc. infectious and parasitic diseases 390 0.7
14. Suffocation, ingested object 350 0.6
15. Nephritis (kidney diseases) 335 0.6
16. Handgun homicide and accident 280 0.5

If deaths of children below the age of 1 were subtracted, handgun-related deaths 
would rank 11th, at lV̂ > °* deaths, following: Motor vehicle accidents; cancer; 
congenital anomalies; drowning; other accidents; fires, burns; heart disease; criminal 
homicide without handguns; pneumonia; and suffocation, ingested object. (It should be 
noted that some deaths reportedly accidental may actually be due to child abuse but not
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correctly classified as criminal homicide.)
If only handgun accidents -- numbering about 135 per year for children under 14 — 

are considered, then, in addition to the other "causes" accounting for more deaths, there 
would be; cerebrovascular diseases, suicides, pulmonary diseases, anemias, 
meningococcal infection, intestinal infection, and hernia and other intestinal 
obstructions. Handgun accidents would then rank as the 23rd leading cause of death 
among children under 15, accounting for approximately of the total.

The Safety of the Shooting Sports

One issue frequently raised with regard to firearms is that of the safety of shooting 
sports, including hunting, target shooting, trap and skeet. Governmental bodies and 
interest groups occasionally argue against opening ranges on the grounds of safety; others 
claim hunting is a dangerous sport, etc. In point of fact, the shooting sports are among 
the safest sports around, in addition to being suitable sports not just for the physically 
fit, but for the physically impaired who might otherwise have few areas of recreational 
competition open to them.

Perhaps the best demonstration of the safety of competitive shooting is the 
absence of data on the issue of accidental injuries and deaths. And the data on hunting 
show it to be one of the safest sports for which injury and death data are published. 
Studies on injuries in athletic activities-inter- and intramural—at the secondary and 
collegiate level do not mention target shooting. There are virtually no injuries to report; 
what few may occur would be classified as "other." Insurance company reports on 
accidental injuries have no category for sport shooting, so few non-hunting recreational 
shooting accidents occur.

Most shooting ranges—target, trap, skeet—have virtually no accidents; the few 
which occur are most often due to defective arms or ammunition (either manufactured or 
with excessive charges in handloaded ammunition) and do not result in serious injury. 
Indeed, when the Consumer Product Safety Commission last collec ed information on 
firearms accidents — in three categories, one of which was clearly limited to organized 
sport shov ..ng, "skeet shooting (activity, apparel, or equipment)" — the number of 
accidents in the sample was too small to estimate a national figure on the total number 
of accidents. The actual number reported in tne National Electronic Injury Surveillance 
System (NEISS) was 3, putting such an activity on a par with accidents from electric 
blankets, ice cream makers, electric trains, and shuffleboard.

This does not mean that every range is safe, nor that there are not reports of stray 
rounds fired (which rarely—if ever—ever strike a human being). But, compared to other 
sports, sport shooting at ranges produces immeasurably small numbers of generally minor 
accidents. More injuries and deaths occur each year in organized running and swimming 
competition than in organized shooting competition. In terms of injuries, hunting is 3,000 
times safer than football, and other organized sport, shooting is probably 100 times safer 
than hunting.

The National Safety Council (Accident Facts, 1985, p. 75) estimated approximately 
340 fatal hunting accidents per year and about 2250 non-fatal hunting accidents, 
including some not involving firearms. The estimates on injuries (not necessarily deaths) 
by type range from 59% for shotgun, to 31% for rifle, with the remainder involving 
handguns, muzzle-loading firea.ms, and bows-and-arrows. The rate of accidental deaths 
from hunting is put by the NSC at 1.2 per 100,000 licenses, although millions may



lawfully hunt without licenses. And, as with other activities — such as driving cars — 
those persons unlawfully participating without licenses are more apt to be involved in 
accidents. Comparable figures for participants in other sports include: 2.1 for boating, 
43.3 for hang gliding, 0.4 for football, 82.9 for parachuting, 12.5 for professional boxing, 
0.7 for snowmobiling, 2.1 for swimming, 0.3 for water skiing, 4.5 for scuba diving. 
(Accident Facts, 1986, p. 75.)

In terms of injuries, whether fatal or not, the hunter rate was 9.2 per 100,000 
licenses, compared to : 3,498.5 for baseball, 1,804.9 for basketball, 26,801.3 for football, 
107.8 for ice skp :ng, 6,374.3 for parachuting, 372.7 for roller skating, 43.2 for scuba 
diving, 133.”' ior snowmobiling, 220.3 for skiing, 133.3 for swimming, 116.0 for tennis, 
and 164.2 for water skiing*

There are simply no data on accidents in target, trap, and skeet shooting. Most 
fatal gun-related accidents occur in the home (around 50-60%) and are unrelated to 
organized sport shooting (10-15%). As a consumer product, guns are involved in 26,000 
accidents requiring emergency-room treatment annually (about 40% in the home), one 
third of which require hospitalization, according to the Consumer Product Safety 
Commission. Among the sp̂ rt-related consumer goods which rank ahead of guns are 
bicycles (574,000 injuries), basketball (458,000), football (433,000), baseball (432,000), 
skating (183,000), soccer (93,000), volleyball (78,000), fishing (65,000), wrestling (64,000), 
weight lifting and exercise equipment (58,000), gymnastics (53,000), playground 
equipment (53,000), skiing (43,000), squash and racquetball (35,000), and tennis (29,000). 
(CPSC, 1982 data, the last year firearms-related injury data were analyzed.)

Overall, persons are safer hunting than driving to and from the hunt; and they are 
safer at a properly constructed and supervised shooting range than on any school 
playground, at home, or at any business establishment.
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Bill of Rights reaffirmed 2 to 1 Continued from Paoe D-1 |

ByAMYBERMAR
Doty News reporter

Still good after all these yeara: Tbat’i  the  
conclusion of nearly 200 A laskans who say  
they want the same basic freedoms the B ill 
of Rights (the first 10 amendments to the 
Constitution) provided more than two centu- 
ries ago.

Many of Americans' most treasured rights 
— to bear arms, to receive equal legal 
treatment, to be tried by an impartial Jury 
and to practice freedom of speech and reli- 
gion — still are endorsed by a m ajority o f  
176 people surveyed last month by lir e  D aily  
News.

But other constitutional protections fared  
less well.

The proscription against double jeopardy, 
or being tried twice for the some crime, w as 
opposed by 42 percent of the respondents 
overall.

(Groups that voted it down included 33-to- 
55-year-olds; those who described them selves 
as "middle of the road" politically; and 
grade school graduates, those who com pleted

som e high school and those w ho com pleted  
some advanced work — indicating that edu­
cational experience had little  Influence here.)

No other amendment encountered as much 
opposition, but some came close. Am end­
ments on the shakiest ground included:

•  The right not to incrim inate oneself (19 
percent disapproval overall; 28 percent d is­
approval among students w ith  som e high  
school education).

• Guaranteed protection against unreason­
able search and seizure (23 percent disap­
proval overall; 32 percent disapproval among 
students ages 12 to 17). ■

• Freedom of the press (19 percent disap­
proval overall; 36 percent disapproval among 
people 55 years or older).

In the past, sim ilar studies have been  
conducted around the country, w ith  varying  
results.

Locally, overall approval for each amend­
ment ranged from 80 to 90 percent. But 
various demographic groups — broken dbwn

See Paoe D-3, BILL

Written by an aristocratic 
elite fo r  an aristocratic elite, 
the Constitution didn’t begin
to benefit the common citizen  
until the middle of this centu­
ry, Havelock says.

By the 1950s, when Sen. 
Joseph McCarthy w as con­
ducting h is in v e s t ig a tio n s  
into  "un-A m erican a c t iv i­
ties," the Fifth  Amendment, 
the right to prevent self-ln- 
crim ination , w as at stak e. 
Witnesses who wouldn’t talk  
faced charges of contempt; 
And the A m erican  p eop le  
didn't protest until later.

"People don’t understand 
will of Rights," says Hav-

large part o f the population  
of what the American experi­
ment is all about."

If citizens don’t  know  th e’ 
ideals underlying democracy, 
says H avelock, they m ay not 
defend them , either.

"Then, In tim es o f crisis. It 
becomes easy, as It did during 
the McCarthy era, to say that 
these rights should not be 
granted.”

The forced Internment of 
Japanese-A m ericans during  
World War II is another exam-

cf •“ -'■■o'vjrarUy suspend-

cording to Dan H ickey, chief 
prosecutor for the state. (As 
district attorney, he m ust as­
sure that defendants get a 
trial that’s speedy, Impartial 
and. If they desire, decided by  
a jury o f their peers — three 
protections spelled out In the 
B ill of Rights.)

H avelock cites the current 
debate over prayers in schools 
as another exam ple of public 
pressure m odifying the b ill’s 
provisions — in th is case, 
freedom of religion.

Despite this, * the B ill of 
Rights remains intact, and 

nro'un strong-

by age, sex , education and 
political sym pathy — disap­
proved o f different amend­
m ents at rates o f 15 to 50 
percent.

"W hat m a k es  A m erica  
unique is  the B ill o f  R ights,"  
says former A ttorney General 
John Havelock, w ho now di­
rects the U niversity o f A las­
k a’s Criminal Justice Center 
In Anchorage.

"What m akes th is country 
unique is your right to criti­
cize w ithout fear o f being put 
in jail, and your right to say  
o u trageou s th in g s  w ith o u t  
being penalized.”

B ut th e  B ill  o f  R igh ts  
might not ex ist today if  it 
hadn't been for a group of 
single-m inded  c itiz en s. The 
a m en d m en ts w ere d rafted  
o n ly  as a com prom ise be- . 
tw een legislators who refused 
to  sign the Constitution — 
which would shape the feder- 
al government — unless indi­
vidual rights were protected.

er  over time.
"The B ill o f  Rights enjoyed  

c  renaissance in the 1930s," 
says H avelock. 'T here's been  
a tremendous reassertion of 
the Importance of rights — 
not just as m inorities have 
taken power, but as the coun­
try becomes more pluralistic.

"As there’s less consensus 
about w h at th e  c o u n try ’s 
about, and what we're meant 
to do, in order to m ake the 
country work w e need more 
and more law s. We're depend­
ing on laws to determine our 
roles and place in society."
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Q u e s t i o n n a i r e  g a r n e r e d  1 7 6  r e s p o n s e s  o n  

1 8  C o n s t i t u t i o n a l  r i g h t s

This questionnaire w as presented on a 
confidential basis to learn what randomly 
selected people in Anchorage think about 
constitutional Issues. Respondents Included 
students, h ou sew ives, the unem ployed , 
teachers, salespeople, computer program- 

' m en  and a com m issioner of the State of

The survey w as conducted on three differ­
ent days In various locations: downtown by 
the old city  hall, in the Sears Mall and in 
the Dimond Center. Respondents were in­
formed that The Dally News Intended to 
publish the compiled results in a newspaper 
article. Dlttman Research Corporation was 
consulted on methodology.

Two hundred people were given surveys; 
178 completed them. The questions were as 
follows: (Results in parentheses.)

1. Do you feel adults should or should not 
be allowed to own guns and other weapons? 
(Should: 160 Should not: 16)

2. Do you believe you should or should  
dot be required to let soldiers stay In your 
home, even if there is no war?

(Should: 18 Should not: 158)
3. If you should be charged and tried for a 

crime, should or should not you be protected  
frc-in *>eing charged with the crime again?

^Should: 102 Should not: 74)
4. If you are suspected of com m itting a ‘

serious crime, do you feel your accuser 
should or should not have to show  there is 
enough evidence you have com mitted the 
crime before you can be charged w ith  
breaking the law?

(Should: 155 Should not: 21)
5. Do you feel boll, fines ahd t'reatitoerit Ih 

jail should or should not be controlled to' ' 
prevent cruel conditions?

(Should: 153
Should not: 23)
8, Do you b elieve the government should  

or should not he able to take private - 
property for publiv 'se w ithout paying the 
owner a fair price?

(Should: 5 Should not: 171)
7. Do you b elieve there should or should  

not be a lim it on the tim e that passes before 
a person is brought to trial after being 
charged w ith a crime?

(Should: 145
Should not: 31)
8. Do you believe everyone should or 

should not be entitled to the sam e legal ‘ , 
treatment? (Should: 164 Should not: 12)

9. Do you feel you should or should not 
be forced to  t e s t i fy  a g a in st you rself?  
(Should: 33 Should not: 143)

10. Do you believe Congress should or 
should not pass law s regarding religious 
practices? (Should: 28 Should not: 148)

11. Should or should not the government

oversee petitions people circulate, partlcu 
la'rly if  the petitions criticize government 
policies? (Should: 23 Should not: 153)

12. Do you believe people, homes, person­
al records and property should or should not 
be subject to search or confiscation whenev­
er authorities think it necessary?

(Should: 42 Should not: 134)
'13.' Do you feel newspapers, radio and 

television  should or should not be able to 
publish or broadcast what they want to? 

- (Should: 143 Should not: 33)
14. Do you think people should or should 

not be allowed to gather in groups of any 
size? (Should: 158 Should not: 13)

15. Do you feel that anyone accused of s  
crime should or should not be entitled  to a 
trial by an impartial jury in the state where 
the crime was committed?

(Should: 164
Should ot: 12)
II. Do you feel any areas other than those 

already delegated to the federa^ government 
by the Constitution should or should not be 
left to individual states to administer? 
(Should: 146 Should not: 30)

17. Do you feel the government should or 
should not be allowed to  pass laws that 
contradict rights already granted?

(Should: 28 Should not: 148)
18. Do you feel people involved In law ­

suits where more than 3300 is at stake

should or should not be allowed to request it 
Jury trial? (Si uld: 148 Should not: 28)
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Thirty-nine states have constitutional amendments on the right to keep 
and bear arms. Most recently, the states of New Hampshire and Nevada approved 
of constitutional amendments which stressed an individual right to bear 
arms. Both states' provisions were approved by over seventy percent of the 
voters in those states during the 1982 election.

Senator Orrin Hatch1.?' Sub-Committee on the Constitution report, completed 
this past year, has documented the right to keep and bear arms as a major 
individual right of American citizens. The Senate Sub-Committee, charged with 
the responsibility of interpretating the Constitution for the Senate, stated 
that: "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as 
well as its1 interpretation by every major commentator and court in the first 
half-century after its ratification, indicates that what is protected is an 
individual right of a private citizen to own and carry firearms in a peaceful 
manner."

Some have argued the ;,ie Second Amendment applies only to the Federal 
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally 
intended to limit only federal actions. The Sub-Committee observed that the

#
 three Supreme Court decisions holding that the Second Amendment does not apply 

to the states come from the last century when most of the rights found in the 
Bill of Rights (including freedom of speech) were considered not to be 
restrictions on the states.

The case continually cited by "gun control" advocates as the Supreme 
Court's definitive ruling against the individual's right to keep and bear arms 
is U.S. v. Miller, 307 U.S. 174 (1939J! In that case, the Supreme Court 
implicitly recognized that the rights guaranteed by the Second Amendment 
protected all individuals and not merely those who are members nf the militia.

In more recent years, state courts, likn the Supreme Courts of Colorado 
(City of Lakewood v. Pillow), Oregon (State v. Kes:ler), and Montana (State v. 
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Vegas v. Moberq), in 
interpretating state constitutional provisions similar to the Second 
Amendment, have concluded that the right to keep arms guarantees the right to 
keep and Dear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the 
absence of language providing for legislative regulation in a right to arms 
amendment would preclude regulation of the right of arms.

#



-3 -
*

Old and new cases have shown that reasonable regulation is permissible 
although a state constitutional guarantee does not contain language 
authorizing regulation of right.

Article II of the Arkansas Constitution guarantees: "The citizens of
this State shall have the right to keep a d  bear arms for their common 
defense." Authority to regulate the right was upheld in Haile v. State, 38 
Ark. 564, 567 (1882). Article I of the Alabama Constitution guarantees:
"That every citizen has a right to bear arms in defense of himself and the 
state." In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the 
court stated the right was subject to reasonable regulation. Article I of the 
Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept 
in strict subordination to the civil power." The right to arms was held to be 
subject to reasonable regulation in State v. Kessler, 614 P. 2d 94, 99 (Or. 
1980).

The Sub-Committee concluded that "given the legislative history of the 
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views 
of incorporation which have become accepted in our own century, it is clear 
that the right to keep and bear arms was meant to be, and should be, protected 
under the civil rights statutes and the Fourteenth Amendment against .

, infringement of officials acting under color of state law."

f:UP£ A N D H E V / S
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DEPARTMENT OF THE TREASURY -  BUREAU OF ALCOHOL. TOBACCO. AND FIREARMS
FIREARMS TRANSACTION RECORD 

PART I — INTRA-STATE OVER-THE-COUNTER

TRANSFEROR'S TRANSACTION 
SERIAL NUMBER

Form Approved: OMB No. 1512-0129 (2/29/881

NOTE: Prepare in original only. All entries on this form must be in Ink. See Notices and Instructions on back.

SECTION A — MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) (See Notices and Instructions on reverse)

1. TRANSFEREE'S (Buyer's) NAME (Last, First, Middle) □  MALE

□  FEMALE

2. HEIGHT 3. WEIGHT 4. RACE

5. RESIDENCE ADDRESS (No., Street, City, State, ZIP Code) 6. DATE OF BIRTH

MONTH DAY YEAR

7. PLACE OF BIRTH (City and 
State or City and Foreign 
Country)

8. CERTIFICATION OF TRANSFEREE (Buyer) — An untruthful answer may subject you to criminal prosecution. Each question must be answered with a "yes” 
or a "no" inserted in the box at the right of the question:

a. Are you under indictment or information* in any court for 
a crime punishable by imprisonment for a  term ex­
ceeding one year? *A formal accusation ol a crime 
made by a prosecuting attorney, as distinguished from an 
indictment presented by a grand jury.

c. Are you a  fugitive from justice?

d. Are you an unlawful user cf, or addicted to. marijuana, or 
a depressant, stimulant, or narcotic drug?

b. Have you been convicted In any court of a crime 
punishable by Imprisonment for a term exceeding one 
year? (NOTE: A "yes" answer is necessary if the judge 
could have given a sentence of more than one year. Also, a 
"yes" answer is required if a conviction has been discharg­
ed. set aside, or dismissed pursuant to an expungement or 
rehabilitation statute. However, a "'•rime punishable by im­
prisonment exceeding one year" J.c.t not include a convic­
tion which has been set aside under me Fed6.al Youlh Cor­
rections Act, as evidenced by a copy j f  the certificate issued 
under 18 USC 5021.)

e. Have you ever been adjudicated mentally defective or 
have you ever been committed to a mental institution?

f. Have you been discharged from the Armed Forces 
under dishonorable conditior s?

g. Are you an alien illegally in the United States?

h. Are you a person who, having been a citizen of the 
United Slates, has renounced his citizenship?

I hereby certify that the answers to he atove are true and correct. I understand thada person who answers "Yes" to any of the above questions is pro­
hibited from purchasing and/or possessing a firearm, except as other/rise provided by Federal lawjl also understand that the making of any false oral or 
written statement or the exhibiting of any false or misrepresented identification with respect to this transaction is a  crime punishable as a lelony.

TRANSFEREE'S (Buyer's) SIGNATURE DATE

SECTION 8 — TO BE COMPLETED BY TRANSFEROR (SELLER) (See Notices and Instructions on reverse)

THIS PERSON DESCRIBED IN SECTION A: □  IS KNOWN TO ME
□  HAS IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER

9. TYPE OF IDENT FICATION (Driver's license or identification 
which shows nan e, date ol birth, place of residence, 
and signature.)

10. NUMBER ON IDENTIFICATION

On the basis of (1) the statements in Section A; (2) the verification of identity noted in Section B; and (3) the information in the current list of Pub­
lished Ordinances, it is my belief that it is not unlawful for me to sell, deliver, transport, or otherwise dispose of the firearm(s) described below and 
on the back to the person identified in Section A.

11.
TYPE (Pistol, Revolver, Rifle, 

Shotgun, etc.)

12.
MODEL

13.
CALIBER OR 

GAUGE

14.
SERIAL NO.

15.
MANUFACTURER (and importer, i f  any)

16. TRADE/CORPORATE NAME AND ADDRESS OF TRANSFEROR (Seller) 
(Hand stamp may be used)

17. FEDERAL FIREARMS LICENSE NO. 
(Hand stamp may be used)

THE PERSON MAKING THE ACTUAL FIREARMS SALE MUST COMPLETE ITEMS 18 THROUGH 20
18. TRANSFEROR'S (Seller's) SIGNATURE 19. TRANSFEROR'S TITLE 20. TRANSACTION DATE

ATF F 4473 (5300.9) PART I (2-85)



CONTINUATION OF ITEMS 11 THROUGH 15 FOR MULTIPLE PURCHASES OF FIREARMS (Sao Item 9 balow)

15.
MANUFACTURER (and importer, i f  any)

11.
TYPE (Pistol, Revolver, Rifle, 

Shotgun, etc.)

14.
SERIAL NO.

12.
MODEL

13.
CALIBER OR 

GAUGE

Complete ATF F 3310.4 for multiple purchases of firearmt (See item 10 below)

NOTICES AND INSTRUCTIONS

PAPERWORK REDUCTION ACT NOTICE
The information required on this form i s .' * accordance with the Paperwork 
Reduction Act of 1980. The purpose of th. i information is to determine the 
eligibility of the buyer (transferee) to receive firearms under Federal law. 
The information is subject to inspection by ATF officers. The information on 
this form is required by 18 U.S.C. 922 and 923.

IMPORTANT NOTICES TO TRANSFEROR (SELLER) AND 
TRANSFEREE(BUYER)

1. Under 18 U.S.C. 921-928 and 18 U.S.C. Appendix 1201-1203, firearms 
may not be sold to or received by certain persons. The information and cer­
tification on this form are designed so that a person licensed under 18 
U.S.C. 921-928 may determine if he may lawfully sell or deliver a firearm to 
the parson identified in Section A. and to alert the transferee (buyer) of cer­
tain restrictions on the receipt and possession of firearms. This form should 
not be used for sales or transfers where neither person is licensed under 18 
U.S.C. 921-928.

2. WARNING—The sale or delivery of a firearm by a licensee to an eligible 
purchaser who is acting as an agent, intermediary or 'straw purchaser’ for 
someone whom the licensee knows or has reasonable cause to believe is 
ineligible to purchase a firearm directly, may result in a violation of the 
Federal firearm laws.

3. The transferee (buyer) of a firearm should be familiar with the provisions 
of law. Generally, 18 U.S.C. 921-928 prohibits the shipment, transportation 
or receipt in interstate commerce of a firearm by one who is under indict­
ment or information for, or who has been convicted of, a crime punishable 
by imprisonment for a term exceeding one year, by one who is a fugitive 
from justice, by one who is an unlawful user of, or addicted to marijuana or 
a depressant, stimulant or narcotic drug, or by one who has been ad­
judicated mentally defective or who has been committed to a mental institu­
tion. In addilion, 18 U.S.C. Appendix 1201-1203 generally makes it 
unlawful for anyone who has been convicted of a crime punishable by im­
prisonment fcr a term exceeding one year, who has been discharged from 
the Armed Forces under dishonorable conditions, who has been ad­
judicated mentally incompetent, who, having been a citizen of the United 
States, has renounced his citizenship, cr who is an alien illegally in the 
United States, to possess a firearm.

KNOW YOUR CUSTOMER—Before a licensee may sell or deliver a 
firearm to a nonlicensee, the licensee must establish the identity, place of 
residence, and age of the buyer. Satisfactory identification should verify the 
buyer's name, date of birth, address, and signature. Thus, a driver's 
license or an identification card issued by a State in place of a license is 
particularly appropriate. Social Security cards are not acceptable because 
no address or date of birth is shown on the card. Also, alien registration 
receipt cards and military identification cards are not acceptable by 
tKmselves because the State of residence is not shown on the cards. 
However, although a particular document may not be sufficient to meet the 
statutory requirement for identifying the buyer, any combination of 
documents which together disclose the required information concerning 
the buyer is acceptable.

INSTRUCTIONS TO TRANSFEREE (BUYER)
4. The buyer (transferee) or a firearm will, in every instance, personally 
complete Section A of the form and certify (sign) that the answers are true 
and correct. However, if the buyer is unable to read and/or write, the 
answers may be written by other persons, excluding the dealer. Two per­
sons (other than the dealer) will then sign as witnessess to the buyer's 
answers and signature.

5, When the transferee (buyer) of a firearm is a corporation, company, 
association, partnership or other such business entity, an officer authorized 
to act or, behalf of the business will complete and sign Section A of the form 
and attach a written statement, executed under penalties of perjury, stating

(a) that the firearm is being acquired for the use of and will be 
the property of that business entity, and

(b) the name and address of that business entity.

INSTRUCTIONS TO TRANSFEROR (SELLER)

6. Should the buyer's name be illegible the seller shall print the buyer's 
name above the name printed by the buyer.

7. The transferor (seller) of a firearm will, in every instance, complete Sec­
tion B of the form.
8. Additional firearms purchases made by the same buyer may not be 
added to this form after the seller has signed and dated it.
9. If more than six firearms are involved, the identification required by 
Section B, Items 11 through 15, must be provided for each firearm. The 
identification of the firearms transferred in a transaction which covers 
more than six weapons may be on a separate sheet of paper which must 
be attached to the form covering the transaction.

10. In addition to completing this record, you must report any multiple 
sale or other disposition of pistols or revolvers on ATF F 3310.4 in ac­
cordance with 27 CFR 178.126a.

11. The transferor (seller) of a firearm is responsible for determining the 
lawfulness of the transaction and for keeping proper records of the transac­
tion. Consequently, the transferor should be familiar with the provisions of 
18 U.S.C. 921-928 and 18 U.S.C. Appendix 1201-1203, and the Federal 
■irearms regulations, Title 27. Code of Federal Regulations, Part 178.

12. After you have completed the firearm transaction, you must make the 
completed, original copy of the ATF F 4473. Part I part of your permanent 
firearms records including any supporting documents. Filing may be 
chronological (by date), alphabetical (by name), or numerical (by transac­
tion serial number), so long as all of your completed Forms 4473, Part I are 
filed in the same manner.

DEFINITIONS
1. IniraStale Over-the-Counter Transaction—the  sale or other disposition 
of a firearm by the transferor (seller) to a transferee (buyer) who is a resi­
dent of the State in which the transferor's business is located, occurring on 
the transferor's business premises.

2. Published Ordinances—The publication (ATF P 5300.5) containing 
State firearms laws and local ordinances which is annually distributed to 
Federal firearms licensees by the Bureau of Alcohol, Tobacco and 
Firearms.
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W hile the 19(58 law and the revi­
sions Inst year include provisions that 
bar certain people, such as convicted  
felons and drug addicts, from purchas­
ing guns, there is no way salesmen can 
validate an applicant's qualifications.

Proponents o f  a waiting period 
con tend  it would give the police a 
ch an ce  to check the credentials o f p u r­
chasers.

A  gun bill that emerged from the 
Sena te  Judiciary Com m ittee  in 1982 
included a 1-1-day waiting period, but 
the measure never reached the floor. 
(19S2 Almanac p. -115)

G un  groups oppose the waiting 
period, claiming it is an unnecessary 
inconvenience and am ounts to assum ­
ing a potential buyer is guilty until 
proved innocent.

O ther firearms issues likely to 
emerge in this Congress include:

• A m m u n it io n  B a n . Rep. Mario 
Biaggi, D -N .Y., introduced a bill (H R  
533) Jan. 8 to roll back provisions in 
the 1986 law that lifted licensing and 
record-keeping requirements' on the 
interstate shipm ent o f am m unition.

Biaggi's bill would ban in-state 
shipm ents except by federally licensed 
dealers, m anufacturers, exporters and 
im porters, and collectors shipping to 
one another.

G u n  Owners o f Am erica seized 
upon t)ie changes in the 1986 law, 
sending out mailings to members o f­
fering them special over-the-phone 
deals on ammunition.

Biaggi says the problem  with 
m ail-order am m unition is tha t there 
is no way to make sure it is not being 
sold to people who are prohib ited  by 
law from  buying it. Fo r  example, no 
one under 18 is perm itted  to buy am ­
m un ition  for rifles or shotguns, and 
no one under 21 can buy am m unition 
for handguns.

P ra tt contends the bill is anti­
consum er, but a Biaggi spokesman 
calls that "absurd."

“ W e fully support the rights of 
citizens to own and use firearms," he 
says. "W e’re looking for reasonable
con tro ls  We're looking to help the
law enforcem ent com m unity."

• B u l le t  B u n . Sen. Daniel Patrick 
M oynihan, D -N .Y., has introduced a 
bill (S  25) to ban the production  o f .25 
and .32 caliber bullets. M oynihan says 
a survey of shootings involving New 
York C ity  police from 1975-85 showed 
that 25 percent o f the bullets used 
were .25 or .32 caliber.

G u n  groups flatly oppose the bill, 
and even some gun control advocates, 
while praising M oynihan’s effort,

th ink it muy not be effective because 
it would prom pt a shift to guns using 
d ifferent bullets.

• P la s t i c  G u n s .  Rep. R obert J. 
Mrazck, D-N.Y., is planning to in tro­
duce a bill that would impose a “ flexi­
ble ban" on plastic guns. T h e  bill 
would ban the dom estic m anufacture 
or importation o f any firearm the sec­
retary o f the Treasury determ ines ca n ­
not be detected by security devices.

Battles in Local Jurisd ict ions
In addition to its work on Cap ito l 

H ill, the N R A  expects to be involved 
in several legislative battles on the 
state level. Last year, according to T e d  
Lattanzio, head o f the N R A ’s State  
and Loca l Affairs Division, the N R A  
donated more than $750,000 to state 
and local candidates. La ttanzio  says 
83 percent o f the N RA -supported  ca n ­
didates were elected.

A  key item on the N R A ’s agenda 
is pushing “pre-emption" legislation 
that would prevent cities and counties 
from  enacting gun control lav's more

stringent than statewide laws.
Lattanzio  says legislation will be 

introduced on behalf o f the N R A  in 16 
states, with highly visible fights ex­
pected in M ichigan and Florida.

T h e  N R A  will be up against law 
enforcem ent groups in this arena as 
well. Spokesm en say the police groups 
will organize to defeat the pre­
em ption statutes.

D etro it o fficer Scu lly , who 
worked to stop a statute in Michigan 
last year, says, "W e don’t want to take 
local control away from city  or county  
governments. T h a t ’s a ploy by the 
N R A  that cu ts  down on the individual 
police ch ie fs  [ability to do) his job."

A nother legislative push — one 
that won’t put the N R A  at odds with 
the police — is a “ hunter-harassment" 
proposal. Bills will be introduced in 13 
states to create s tiff  civil penalties for 
people w hc try to interfere with lawful 
hunting. La ttanzio  says it is aimed at 
animal rights groups that have pub­
lished a "21-point pam phlet on how to 
stop a lawful hunt." I

L a w / J u d i c i a r y  » 3

H a s t i n g s  R e s p o n d s  t o  C h a r g e s

Federal D istrict Judge A lcee  L .  Hastings o f Florida has filed a two­
pronged response to im peachm ent charges, stem m ing from his acquittal in 
1983 on bribery charges.

Hastings, who is black, denounced the disciplinary procedure being 
used against him, saying it was "infected by a form o f racism ” and had more 
in com m on with a Moscow political trial than an Am erican judicial proceed­
ing. He claimed that the entire investigation and the underlying bribery 
prosecution were biased and were "conducted in a manner . . .  to provide 

- ju s t cause for outrage as-well as alarm." r "
T h e  l l th  U.S. C ircu it C o u r t  o f Appeals, w hich  includes Florida, began 

investigating Hastings shortly after his acquittal. A  special l l t h  C ircu it 
investigative com m ittee recom m ended that Hastings be removed from of­
fice, on the grounds that he had fabricated his defensr —H  should have 
been convicted. T h e  l l t h  C ir cu it  accepted those findir and forwardevi 
them  to the Jud icia l Conference, which gave Hastings a chance to respond. 
(1986 Weekly Report p. 2280)

O n Jan. 16 he petitioned the House and Senate to terminate the 
judicial investigation and to repeal or amend the 1980 judicial discipline law 
(P L  96-158) that is the basis for the probe.

T h e  Judicia l Conference is scheduled to m eet in M arch and could 
decide then whether to end the investigation or to forward the im peach­
m ent recommendation to Congress.

Hastings' Senate petition was quickly referred to the Judiciary C o m ­
mittee, but as of Jan. 22, his House petition was still at the Speaker’s office.

Rep. Robert W. Kastenm eier, D-W is., who helped draft the 1980 
discipline law, said in an interview  Jan. 21 that it was unclear what 
Congress would do with the Hastings petition. Kastenm eier said he be­
lieved that the Judicia l Con ference  should be allowed to proceed and either 
forward an im peachm ent recom m endation to Congress or drop the matter.

Kastenmeier added, however, that he had intended to take another 
look at the judicial discipline law in the 100th Congress, even before 
Hastings suggested that.
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ing in stealth tactics, n igh t rescues and 
infiltration. "We need to teach  these high- 
school graduates with their football letters 
from East Cupcake, Neb., a little bit about 
being streetwise,” he berks. From  now on, 
all Marine sentries w ill carry loaded 
rifles—one way to possibly avoid a recur­
rence of the tragic bombing in Beiru t where 
Marines with unloaded weapons watched 
helplessly as a bomb-loaded car smashed 
into their compound, killing 241.

Gray has disdain for M arines who 
jog "in cu te  little silk shorts." H e favors a 
m uch  tougher approach, conditioning 
troops by forced m arches w ith  backpacks. 
Tra in ing  for marathons—w hich to the 
hosts o f Washington’s annual M arine 
Corps Marathon has become something of 
an obsession—is a waste o f time, he says. 
"I’m  a hell of a lot more interested in  a 
M arine who can carry a wounded M arine 
across the battlefield.” H e  is indifferent to 
spit and polish. "I don’t give a sh it how 
you look," he tells enlisted men. "T care 
how you are." Gray h im self feels uncom ­
fortable in dress blues and prefers to be 
photographed in his camouflage fatigues, 
or "utilities” as Marines ca 'l them. In­
deed, mottled brown-green is almost a fet­
ish w ith Gray. In  his office, he drinks 
coffee from a camouflage-pain:ed canteen 
cup. H is  troops gave h im  a camouflaged 
spittoon for his chaw, and at dedication 
ceremonies for new facilities Marines now 
use camouflage ribbon.

Palntad baseball bat: W ielding a cam ou­
flage-painted baseball bat—inscribed "Big 
S tick ”—Gray roams M arine headquarters 
in Washington armed for com bat w ith  the 
"little old ladies in  tennis shoes who stand 
in the way of progress." H e  means Penta­
gon bureaucrats who resist his reforms. To  
his shock and anger, M arine Corps officials 
have disregarded some o f his orders be­
cause they were delivered verbally—not 
written in quintuplicate.

Ju st how willing Gray is to bypass the 
bureaucrats could be seen after his pep talk 
at Cherry  Point. A  hulking  sergeant 
beseeched Gray for a waiver o f weight re­
strictions—usually a m atter for the bu­
reaucrats—that threatened to force the 
sergeant from the corps. T h e  com mandant 
promptly dropped to the floor in three- 
point stance. "You play football?” he de­
manded. "Gimme a stance.” Th e  startled 
sergeant just gaped. Gray stood up: "You 
play backfield or line?” he asked. "Back- 
field," the sergeant replied, recovering his 
composure. "I can run over a guy your 
size,” he boasted. Gray shot back: "Do it.” 
D iscretion prevailed. "No, sir," said the 
sergeant. Gray asked him how fast he could 
run a hundred yards. "Ten  seconds,” 
claimed the sergeant. "Tell you what," 
G ray ruled. "You do the hundred in 10.1 
and I ’ll keep you around."RichardSandzaoI Chero' Pain t, N .C

MARTY KATZ
Deadly s y m b ol  of status an d power: A  15-year-old. from Baltimore and his Beretta

K ids: D ea d ly  For c e
G u n f i g h t s  a r e  r e p l a c i n g  f i s t f i g h t s  a s  f i r e a r m s  

b e c o m e  a  m a j o r  p r o b l e m  i n  t h e  n a t i o n ’s  s c h o o l s

Two weeks before Christmas Day, 17- 
year-old Kendall Merriweather was shot 
and killedafew blocks from his high school 
in southeast Washington, D.C. Police ar­
rested two teenage students who they believe 
killed Merriweather while trying to steal 
his "boom box"radio.

A few days earlier in Pasadena, Texas, a 
14-year-old eighth grader at Deepwater Ju­
nior High School whipped a snub-nosed.38 
out o f his jacket and held the assistant 
principal hostage for two hours. Policesaid 
the boy was distraught over his parents' 
recent separation.

Last week late-evening commuters found 
the bullet-ridden body o f 13-year-old Ro­
lando Mattie at an Oakland, Calif., bus 
stop. Police believe the seventh-grade drop­
out was a crack dealer and are looking for 
five suspects—most of them Mattie’s age— 
in connection with the murder.

T hese were not isolated incidents. A ll 
across America, the number of kids 
using—a .d being harmed by—guns is 

rising at an alarming rate. According to the 
U.S. Departm ent of Justice, more than 
27,000youths between 12and 15 were hand­
gun victim s in 1985 (the most recent fig­
ures), up from an average o f 16,500 for each 
o f the three previous years. But officials 
admit that as grim  as those statistics are, 
they grossly understate the extent o f the 
problem. In  recent years, city  streets have 
become flooded w ith  unregistered and un- 
traceable handguns, available to anyone o f 
any age w ith a bit o f cash. In New York,

revolvers can be bought on street corners 
for as little as $25. Som e dealers are even 
w illingto"rent”agunforan  evening, defer­
ring paym ent until the teen can raise m on­
ey through muggings and robberies. You th  
gangs in Los Angeles protect their tu r f  w ith 
black-market U zi submachine guns and 
Russian-made AK-47 assault rifles, easily 
financed by the crack trade. Ch ild ren  who 
live outside urban areas have an even 
cheaper source o f firearms: dad’s closet. In 
Gal ifornia, 38 percent o f all households con­
tain a gun. Often, parents don’t realize that 
their .357 magnum or shotgun is missing. 
"Guns seem to be enjoying a new chic," says 
handgun expert Garen W intem ute, a Sac­
ramento physician. "The  increased preva­
lence o f gun carrying among students is 
reflective o f an increased general interest 
in guns in this country."

Nowhere is the proliferation of firearms 
among youths more startling than in city 
high schools. In  Baltim ore lastspring, new­
ly appointed C ircu it Judge E llen  Heller 
was so shocked at the num ber o f m inors 
charged with gun crim es that she ordered a 
survey o f weapon use among students. Th e  
results were even worse than she expected. 
O f  390 city high schoolers polled, 64 per­
cent said they knew someone who had car­
ried a handgun w ithin the preceding sLx 
months; 60 percent knew someone who had 
been shot, threatened or robbed a t gun­
point in their school; almost ha lf o f the 
male respondents admitted to having car­
ried a handgun at least once.

Cities with far fewer gun incidents than
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tog to stealth tactics, n ight rescues and 
infiltration. "We need to teach these high- 
school graduates w ith their football letters 
from East Cupcake, Neb., a little bit about 
being streetwise,” he barks. From  now on, 
all M arine sentries w ill carry loaded 
rifles—one way to possibly avoid a recur­
rence o f the tragic bombing in Beiru t where 
M arines with unloaded weapons watched 
helplessly as a bomb-loaded ca r smashed 
into their compound, killing 241.

Gray has disdain for Marines who 
jog "in cu te  little silk shorts.” H e  favors a 
m uch  tougher approach, conditioning 
tro'-'-’s by forced m arches w ith backpacks. 
T r  ng for marathons—w hich  to the 
ho- of W ashington’s annual M arine 
Corps M arathon has become something of 
an obsession—is a waste o f time, he says. 
"I’m  a hell o f a lot more interested in a 
M arine who can carry a wounded M arine 
across the battlefield.” H e  is indifferent to 
spit and polish. "I don’t give a shit how 
you look,” he tells enlisted men. "I care 
how you are." G ray h im self feels uncom ­
fortable in dress blues and prefers to be 
photographed in his camouflage fatigues, 
or "utilities” as Marines call them. In­
deed, mottled brown-green is almost a fet­
ish w ith Gray. In his office, he drinks 
coffee from a camouflage-painted canteen 
cup. H is troops gave him  a camouflaged 
spittoon for his chaw, and at dedication 
ceremonies for new facilities Marines now 
use camouflage ribbon.

Painted baseball bat: W ielding a cam ou­
flage-painted baseball bat—inscribed “Big 
S tick ”—Gray roams M arine headquarters 
to Washington armed for combat w ith the 
"little old ladies in tennis shoes who stand 
in the way o f progress.” H e  means Penta­
gon bureaucrats who resist his reforms. To  
his shock and anger, Marine Corps officials 
have disregarded some o f his orders be­
cause they were delivered verbally—not 
written in quintuplicate.

Ju st how willing G ray is to bypass the 
bureaucrats could be seen after his pep talk 
at Cherry  Point. A  hulking sergeant 
beseeched G ray for a waiver o f weight re­
strictions—usually a m atter for the bu­
reaucrats—that threatened to force the 
sergeant from the corps. T h e  com mandant 
promptly dropped to the floor in three- 
point stance. "You play football?” he de­
manded. "Gimme a stance.” Th e  startled 
sergeant just gaped. G ray stood up: "You 
play backfield or line?" he asked. "Back- 
field,” the sergeant replied, recovering his 
composure. "I can run over a guy your 
size," he boasted. Gray shot back: "Do it.” 
Discretion prevailed. "No, sir," said the 
sergeant. G ray asked him how fast hecould 
run a hundred yards. "Ten seconds," 
claimed the sergeant. "Tell you what," 
Gray ruled. "You do the hundred in 10.1 
and I ’ll keep you around.”Richard S  an dza at Cherry Point, N.C

MARTY KATZ
Deadly symbol of status an d power. A  15-year-old. from Baltimore and his Beretta

K ids: De a d ly  For c e
G u n f i g h t s  a r e  r e p l a c i n g  f i s t f i g h t s  a s  f i r e a r m s  

b e c o m e  a  m a j o r  p r o b l e m  i n  t h e  n a t i o n ’s  s c h o o l s

Two weeks before Christmas Day, 17- 
year-old Kendall Merriweather was shot 
and killed a few blocks from his high school 
in southeast Washington, D.C. Police ar­
rested two teenage students who they believe 
killed Meniweather while trying to steal 
his "boom box"radio.

A few days earlier in Pasadena, Texas, a 
14-year-old eighth grader at Deepwater Ju­
nior High School whipped a snub-nosed .38 
out of his jacket and held the assistant 
principal hostage for two hours. Police said 
the boy was distraught over his parents' 
recent separation.

Last week late-evening commuters found 
the bullet-ridden body o f 13-year-old Ro­
lando Mattie at an Oakland, Calif., bus 
stop. Police believe the seventh-grade drop­
out was a crack dealer and are looking for 
five suspects—most of them Mattie's age— 
in connection with the murder.

T hese were not isolated incidents. A ll 
across Am erica, the num ber o f kids 
using—and being harmed by—guns is 

rising at an alarming rate. A ccord ing  to the 
U.S. Departm ent o f Justice, more than 
27,000youths between 12and 15 were hand­
gun victim s in 1985 (the most recent fig­
ures), up from an average o f 16,500 for each 
o f the three previous years. B u t officials 
admit that as grim  as those statistics are, 
they grossly understate the extent of the 
problem. In  recent years, city  streets have 
become flooded with unregistered and un- 
traceable handguns, available to anyone o f 
any age w ith a bit of cash. In New York,

revolvers can be bought on street corners 
for as little as §25. Some dealers are even 
willingto"rent’’agunforan evening,defer­
ring payment until the teen can raise mon­
ey through muggings and robberies. Youth  
gangs in Los Angeles protect their tu r f  wit h 
black-market Uzi submachine guns and 
Russian-made AK-47 assault rifles, easily 
financed by the crack trade. Children who 
live outside urban areas have an even 
cheaper source of firearms: dad’s closet. In 
California, 38 percent o f all households con­
tain a gun. Often, parents don’t realize that 
their .357 magnum or shotgun is missing. 
"Guns seem to be enjoying a new ch ic,” says 
handgun expert Garen W intemute, a Sac­
ramento physician. "The increased preva­
lence of gun carrying among students is 
reflective of an increased general interest 
in guns in this country."

Nowhere is the proliferation o f firearms 
among youths more startling than in city 
high schools. In Baltim ore last spring, new­
ly appointed C ircu it Judge E llen  Heller 
was so shocked at the number o f minors 
charged with gun crim es that she ordered a 
survey o f weapon use among students. The  
results were even worse than she expected. 
O f  390 city  high schoolers polled, 64 per­
cent said they knew someone who had car­
ried a handgun within the preceding six 
months; 60 percent knewsomeone who had 
been shot, threatened or robbed at gun­
point in their school; almost ha lf o f the 
male respondents admitted to having car­
ried a handgun at least once.

Cities with far fewer gun incidents than
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gangs have more firearms than a small 
police departm ent,” says W illiam  New­
berry, a Bureau o f Alcohol, Tobacco and 
Firearm s agent based in Los  Angeles. Po­
lice say it’s typical for street crim e to spill 
over into schools. In ghettos more pro­
found forces may be at work. Children 
who grow up in broken homes and in ti;e 
grip o f poverty can com e to see guns as 
their only available ticket to prosperity 
and self-esteem. A t  the same time, con­
stant exposure to violence on T V  and on 
the streets can inure them  to the reality of 
what a bullet can do. "Kids don’t care, and 
they feel life has little value," says C le­
m entine Barfield, whose son Derick  was 
among the 77 youths 16 and under shot 
dead in  Detroit over the past two years. 
Barfield started S O S A D  (Save O u r  Sons 
A nd  Daughters) to help other parents 
overcome their grief and raise awareness 
o f the problem. "W e’ve got to fight for 
social change, just like we did in the ’60s,” 
she says. "W e’re losing a whole generation 
o f children.”

‘Maks my day’: Sm aller cities and towns are 
not immune. La st August a 12-year-old boy 
in Corpus Christi, Texas, wounded a stock­
broker on a crowded downtown ctreet. 
W hat most shocked the v ictim  was the way 
the kid blew the smoke out o f his bar *el, 
C lin t Eastwood style, then got on his b; ke 
and rode away. In  D e  Kalb, Mo., 12-year-old 
N athan Faris brought his father’s .45 semi­
autom atic to school one day, seeking re­
venge on a classmate who had taunted him 
for being fat. Faris accidently shot a 13- 
year-old who tried to protect the intended 
victim , then shot h im self in the head. Dr. 
Deborah Protnrow-Stith, commissioner of 
the Massachusetts Departm ent o f Public 
Health, attributes outbursts like these to a 
society too tolerant o f violence. "We show 
that fighting is glamorous on T V —it is re­
warded and chosen by the hero as the first 
solution to a problem,” she says. "There’s 
no sorrow, no lamenting when the 'make 
m y day’ attitude is put into action.” 

W hatever the cause, authorities are find­
ing the use o f guns by youngsters an ex­
tremely difficult trend to stop. Metal detec­
tors, spot searches and increased security 
have failed to keep guns out o f the class­
room. Police say it is even harder to keep 
handguns away from  kids on the street. 
Th e  city  of Boston recently launched a T V  
ad campaign with shocker taglinessuch as, 
"When you tell a friend to fight, you might 
as well be killing h im  yourself." But it will 
take more than com mercials to keep 
schools from becoming modern-day Dodge 
Cities. As long as pistols are almost as easy 
to get as candy from a vending machine, 
people o f all ages w il1 continue to end up on 
both ends o f the barrel.

George Hackettui/A Richard Sandza in Wash inglon. F  R A N K G18 N E Y J  r. in Houston,Robin G areiss in Chicago and bureau reports

Baltim ore still have plenty to worry about. 
Tw en ty  years ago, the baddest kid in school 
carried a switchblade. But today packing a 
pistol is a symbol o f status and power that 
others quickly emulate. Th is  snowball ef­
fect is reinforced by the clim ate of fear that 
a single firearm in the classroom gener­
ates. A s w ith adults, m any students who 
say they have no crim inal intent start car­
rying guns to protect themselves from gun- 
toting class bullies. Th e  child who thinks 
he’s protecting himself, however, is actual­
ly putting him self in more danger. S tatis­
tics show that kids (and adults) w ith guns 
are more likely to be shot than those w ith­
out guns. "A  gun can give someone a sense 
o f power and a security blanket,” says 
Houston psychologist Rion Hart. "They 
haven’t really thought out what they’re 
going to do with it until something hap­
pens. But then it’s too late.” Suddenly, "he 
said, she said” hallway disputes that were 
once settled with fists or the flashing o f a 
knife blade end in a burst of firepower and a 
bloody corpse.

Quick on the trigger: Th a t was how 15-year- 
old Dartagnan Young died. A  freshman at 
DuSable H igh School on Chicago’s South  
Side, Young accused a 16-year-old school­
m ate o f slapping his girlfriend. Th e  
schoolmate pulled out a .32 revolver and 
started shooting. As students looked on in 
horror, Young staggered through the 
crowded hallway, blood pouring from his 
chest. H e  died at the hospital. Often, even 
less provocation is needed before the bul­
lets begin to fly. "You gotta be prepared— 
people shoot you for your coat, your rings, 
chains, anything,” says a 15-year-old ju- 
nior-high-school student in Baltimore, 
proudly displaying his .25-caliber Beretta.

M uch o f the increase in gun use stems 
from urban crack trade. "These [crack] iTrying to teach a lesson: Baltim ore poster

m a rk  r ichards - p ictu re  g ro u p
M o r e  than e n o u g h gun s to go around: Los
Angeles gang members show their s tu ff

KEEP THEM OUT OF SCHOOL!
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RECOMMENDS:

[ ] r e p l a c e  w i t h  f t - C - S C S  S T O M  ( s / H  ^  t h e  s a m e  t i t l e

[ ] a t t a c h e d  a m e n d m e n t ( s )   ̂  ̂ a

[V'] d o  p a s s  

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o ______________________t h e  _______  C o m m i t t e e

s i g n a t u r e

ADO P T S : [ ] l e t t e r  o f  i n t e n t

ATTACHES NE W  F I S C A L  N O T E ( s ) : 

f i s c a l  i m p a c t  

[ ] z e r o  f i s c a l  n o t e  

C 3 z e r o  w i t h  a n a l y s i s

SIGNING DO PASS:

[ ] s a m e  as p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  _________________________

[ ] s a m e  as  p r e v i o u s  z e r o  f i s c a l

n o t e  p u b l i s h e d  __________________

SIGNING OTHER RECOMMENDATIONS:



c
r: I Sheffield, G o v e r n o r

O E P A H B I E I V T  O F  L A W
POUCH K  -  STA TE CAPITOL 
JUNE A U, ALASKA 9 9 8 1 1 OFFICE OF THE A TTORNEY G ENERA L PHONE: 19071465-3600

M a y  8, 1986

T h e  H o n o r a b l e  M. M i k e  M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  M i l l e r :

Y o u  h a v e  a s k e d  t h i s . o f f i c e  to c o m m e n t  u p o n  the e f f e c t  
of " l e g i s l a t i v e  i n t e n t "  l a n g u a g e  c u r r e n t l y  c o n t a i n e d  in a
r e s o l u t i o n  n o w  u n d e r  c o n s i d e r a t i o n  b y  the H o u s e  J u d i c i a r y  
C o m m i t t e e :  C S  S J R  39 (Jud) am. T h i s  r e s o l u t i o n ,  if p a s sed,
w o u l d  p l a c e  a p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  the 
v o t e r s  at t h e  n e x t  g e n e r a l  e l e c t i o n .  T h e  r e s o l u t i o n  c o n t a i n s  
an a m e n d m e n t  to art. I, sec. 19 o f  t h e  s t a t e  c o n s t i t u t i o n ,
r e l a t i n g  to a c i t i z e n ’s r i g h t  to k e e p  a n d  b e a r  arms. T h e  
s t a t e d  p u r p o s e  o f  the p r o p o s e d  a m e n d m e n t  is to  e s t a b l i s h  t h a t  
the r i g h t  to k e e p  and b e a r  ar m s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n  is 
a n  i n d i v i d u a l  right, r a t h e r  t h a n  a c o l l e c t i v e  one.

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  n o w  s t a t e s  t h a t  
a c i t i z e n ' s  r i g h t  to k e e p  a n d  b e a r  a r m s  " s h a l l  n o t  be i n f r i n g e d  
b y  the s t a t e  or b y  a b o r o u g h  o r  c i t y  o f  t h e  s t a t e . " D u r i n g
c o n s i d e r a t i o n  of CS S J R  39 (Jud) am o n  t h e  S e n a t e  f l o o r  S e n a t o r
V i c  F i s c h e r  p r o p o s e d  an a m e n d m e n t  w h i c h  w o u l d  h a v e  a d d e d  the 
p h r a s e  " e x c e p t  t h a t  the m a n n e r  o f  k e e p i n g  a n d  b e a r i n g  ar m s  m a y  
b e  r e g u l a t e d  b y  law." T h i s  p r o p o s e d  a m e n d m e n t  w a s  r e j e c t e d  by  
the S e n a t e  o n  a v o t e  of 16 to  2. See S e n a t e  J o u r n a l ,  M a r c h  26, 
1986, a t  pp. 2 1 6 6 - 2 1 6 7 .  T h e  J u d i c i a r y  C o m m i t t e e  v e r s i o n  of the 
r e s o l u t i o n ,  a d o p t e d  w i t h  a m e n d m e n t  b y  t h e  S e n a t e ,  c o n t a i n s  a 
s e c t i o n  e n t i t l e d  " l e g i s l a t i v e  i n t e n t . "  S e c t i o n  2 of CS  S J R  39 
(Jud) a m  n o w  p r o v i d e s ,  in p a rt, t h a t  t h e  p r o p o s e d  c o n s t i t u­
t i o n a l  a m e n d m e n t  " s h o u l d  n o t  b e  c o n s t r u e d  to p r e c l u d e  the 
r e g u l a t i o n  of the m a n n e r  in w h i c h  a r m s  m a y  b e  b o r n e ,  c a r r i e d ,  
or use d . "

W e  are c o n c e r n e d  t h a t  t h e  l a n g u a g e  p r e s e n t l y  
c o n t a i n e d  in CS S J R  39 (Jud) a m  m i g h t  a l l o w  l a t e r  c o n s t i t u­
ti o n a l  c h a l l e n g e  to so m e  e x i s t i n g  s t a t e  s t a t u t e s .  P r e s e n t  law, 
for e x a m p l e ,  p r o h i b i t s  a c o n v i c t e d  f e l o n  f r o m  p o s s e s s i n g  a 
c o n c e a l a b l e  f i rearm, p r o h i b i t s  p o s s e s s i o n  of c e r t a i n  w e a p o n s  
su c h  as bombs, h a n d  g r e n a d e s ,  s i l e n c e r s ,  ar.d s a w e d - o f f  s h o t  
guns, p r o h i b i t s  p o s s e s s i o n  of a f i r e a r m  w h i l e  i n t o x i c a t e d ,  the 
d i s c h a r g e  of a f i r e a r m  from, on, or  a c r o s s  a h i g h w a y ,  the 
c a r r y i n g  of a c o n c e a l e d  w e a p o n ,  p o s s e s s i o n  o f  a l o a d e d  f i r e a r m
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T h e  H o n o r a b l e  M. M i k e  M i i x e r  M a y  8, 1986
A l a s k a  S t a t e  L e g i s l a t u r e  P a g e  -2-

on l i c e n s e d  p r e m i s e s ,  o r  p o s s e s s i o n  o f  a f i r e a r m  b y  a m i n o r  
w i t h o u t  p a r e n t a l  c o n s e n t .  (See A S  1 1 . 6 1 . 2 0 0 - 1 1 . 6 1 . 2 2 0 . )

T h e s e  s t a t u t e s  s e r v e  a n  i m p o r t a n t  p u b l i c  s a f e t y  
f u n c t i o n  by r e s t r i c t i n g  the p o s s e s s i o n  of e s p e c i a l l y  da*ngerous 
w e a p o n s  o r  w e a p o n s  c a r r i e d  in an e s p e c i a l l y  d a n g e r o u s  m a n n e r  or 
place. If t h e  l e g i s l a t u r e  d o e s  n o t  i n t e n d  t h a t  the p r o p o s e d
a m e n d m e n t  o f  art. I, sec. 19 w o u l d  r e n d e r  t h e s e  s t a t u t e s  
u n e n f o r c e a b l e ,  n o r  f o r e c l o s e  a f u t u r e  l e g i s l a t u r e  f r o m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  of  l o a d e d  f i r e a r m s  
in a c h u r c h  o r  o n  s c h o o l  g r o u n d s ,  for example) , t h e n  the 
l e g i s l a t u r e ' s  i n t e n t  to c o n t i n u e  to a l l o w  r e a s o n a b l e  r e g u l a t i o n  
b y  l a w  s h o u l d  b e  m a d e  clear.

It m a y  be t h a t  the S e n a t e ,  in  r e j e c t i n g  the a m e n d m e n t  
p r o p o s e d  b y  S e n a t o r  F i s c h e r  b u t  a d o p t i n g  s e c t i o n  2 of CS S J R  39 
(Jud) am, b e l i e v e d  t h a t  it w a s  n o t  n e c e s s a r y  to e x p l i c i t l y  
s t a t e  in t h e  p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  r e g u l a t i o n  
o f  f i r e a r m s  b y  l a w  is a l l o w e d ,  as t h i s  p o i n t  is i n c l u d e d  in 
t h e i r  " l e g i s l a t i v e  i n t e n t "  l a n g u a g e .  A s  a g e n e r a l  rule, 
h o w e v e r ,  a m e a s u r e  w i l l  be e n f o r c e d  a c c o r d i n g  to the p l a i n  
m e a n i n g  o f  the l a n g u a g e  o n  its face. 2 A  C. Sands, S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  § 45.02 at 4 (4th ed. 1984); W i l s o n  v. 
M u n i c i p a l i t y  of A n c h o r a g e , 669 P . 2d 569, 571 (Alaska 1983). It 
is a " f u n d a m e n t a l  p r i n c i p l e  of  s t a t u t o r y  i n t e r p r e t a t i o n  ... 
t h a t  a s t a t u t e  m e a n s  w h a t  its l a n g u a g e  r e a s o n a b l y  “c o n v e y s  to 
o t h e r s . . . "  N o r t h  S l o p e  B o r o u g h  v. S o h i o  P e t r o l e u m  C o r p . , 585 
P . 2d 534, 540 (Alaska 1978); S o u t h  C e n t r a l  H e a l t h  P l a n n i n g  v. 
C o m m i s s i o n e r ,  Dent. of  A d m i n i s t r a t i o n ,  628 P . 2d 551, 553
(Alaska 1981). 1/

W h i l e  t h e  c o u r t s  in A l a s k a  m a y  c o n s i d e r  a m e a s u r e ' s  
l e g i s l a t i v e  h i s t o r y  to the e x t e n t  it m a y  a s s i s t  the c o u r t  in 
c o r r e c t l y  i n t e r p r e t i n g  the m e a s u r e ,  a. l e g i s l a t i v e  c o m m i t t e e  
r e p o r t  o r  f o r m a l  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  m a y  n o t  b e  
u s e d  to g i v e  the s t a t u t e  a m e a n i n g  n o t  f a i r l y  c o n t a i n e d  w i t h i n  
its w o r d s .  C h i c a g o ,  M. , St. P. & P. R. Co. v. A c m e  F a s t  
F r e i g h t , 336 U.S. 465 , 93 L . E d . 2 d  817, 69 S.Ct. 692 (1949);
N o r t h  S l o p e  B o r o u g h ,  585 P . 2d a t  540.

1/ A l t h o u g h  g e n e r a l  r u l e s  o f  l e g a l  i n t e r p r e t a t i o n  a r e  m o s t  
o f t e n  e x p r e s s e d  in the c o n t e x t  of s t a t u t o r y  i n t e r p r e t a t i o n ,  the 
sa m e  r u l e s  a p p l y  to the i n t e r p r e t a t i o n  of l e g i s l a t i v e  
r e s o l u t i o n s  a n d  c o n s t i t u t i o n a l  a m e n d m e n t s .  1A C. Sands, 
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 29.0 8  a t  500 (4th ed. 
1985).
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W h e n  a r e v i e w i n g  c o u r t  d e c i d e s  t h a t  it m u s t  c o n s i d e r  
the l e g i s l a t u r e ' s  i n t e n t  in o r d e r  to c o n s t r u e  a p r o v i s i o n ,  t h e  
t e x t  of t h e  m e a s u r e  i t s e l f  is s t i l l  c o n s i d e r e d  the b e s t  
e v i d e n c e  o f  l e g i s l a t i v e  intent. S e e  2A C. Sands, S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  § 4 6 . 0 3  at  82 (4th ed. 1984) a n d  t h e  
c a s e s  c i t e d  there. W h e r e  the t e r m s  o f  a p r o v i s i o n  are c l e a r  
a n d  s t r a i g h t f o r w a r d ,  the i n t e n t  of the l e g i s l a t u r e  w i l l  b e  
b a s e d  on t h o s e  terms, e v e n  if the a p p a r e n t  i n t e n t  c o n f l i c t s  
w i t h  a s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  or  a c o m m i t t e e  report. 
See C a m i n e t t i  v. U n i t e d  S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) a n d  2A C. San d s ,  S u t h e r l a n d  S t a t u t o r y
C o n s t r u c t i o n  § 48.06 at 308 (4th ed. 1984).

In C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  v. A p o k e d a k , 
680 P. 2d 486 (Alaska 1984) A p o k e d a k ,  r e l y i n g  u p o n  l e g i s l a t i v e  
i n t e n t  l a n g u a g e  c o n t a i n e d  in the " p r e a m b l e "  to the L i m i t e d  
E n t r y  Act, u r g e d  the s t a t e  s u p r e m e  c o u r t  n o t  to  a d o p t  a l i t e r a l  
c o n s t r u c t i o n  of  the act. T h e  c o u r t  r e f u s e d  to a d o p t  t h e  
i n t e r p r e t a t i o n  s u g g e s t e d  by A p o k e d a k ,  s t a t i n g :  "a s t a t u t o r y
p r e a m b l e  ... c a n  n e i t h e r  r e s t r a i n  n o r  e x t e n d  t h e  m e a n i n g  of a n  
u n a m b i g u o u s  s t atute; n o r  c a n  it be  u s e d  to c r e a t e  d o u b t  o r  
u n c e r t a i n t y  w h i c h  do e s  n o t  o t h e r w i s e  e x i s t . "  680 P . 2d at  488, 
n.3. T hus, to the e x t e n t  t h a t  l a n g u a g e  c o n t a i n e d  in the
" l e g i s l a t i v e  i n t e n t "  s e c t i o n  of CS S J R  39 (Jud) a m  c o n f l i c t s  
w i t h  the p l a i n  m e a n i n g  of t h e  t e r m s  o f  the c o n s t i t u t i o n a l  
p r o v i s i o n ,  it is the c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  w i l l  
c o n t r o l .

T h e  c o u r t s  m a y  a l s o  c o n s i d e r  t h e  h i s t o r y  o f
l e g i s l a t i v e  a c t i o n  t a ken on a g i v e n  m e a s u r e  w h e n  d e t e r m i n i n g  
l e g i s l a t i v e  intent. G e n e r a l l y ,  t h e  r e j e c t i o n  of a p r o p o s e d  
a m e n d m e n t  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h e  
b i l l  to i n c l u d e  the p r o v i s i o n s  e m b o d i e d  in the r e j e c t e d
a m e n d m e n t .  L a p i n a  v. W i l l i a m s , 232 U.S.. 78, 58 L.Ed., 515, 34 
S.Ct. 196 (1914); U n i t e d  S t a t e s  v. G r e a t  N o r t h e r n  R a i l w a y  Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 48.04 at  302, 
§ 48.18 a t  341 (4th ed. 1984). T h us, a r e v i e w i n g  c o u r t  m a y  
w e l l  c o n c l u d e  t h a t  if the l e g i s l a t u r e  h a d  i n t e n d e d  to a l l o w  the 
c o n t i n u e d  r e g u l a t i o n  by l a w  o f  so m e  a s p e c t s  of a p e r s o n ' s  r i g h t  
to p o s s e s s  a r m s  it w o u l d  h a v e  a d o p t e d  the l a n g u a g e  p r o p o s e d  b y  
S e n a t o r  F i s c h e r  d u r i n g  the S e n a t e ' s  c o n s i d e r a t i o n  of t h e  
r e s o l u t i o n .  S e e , e . g . , N o r t h  S l o p e  B o r o u g h , 585 P . 2d a t  541; 
W i l s o n , 669 P. 2d at 571. . *>

P e r h a p s  the m o s t  i m p o r t a n t  c o n s i d e r a t i o n  he r e  is t h a t  
in the c a s e  of a m e a s u r e  (such as this one) w h i c h  is to b e  
d e c i d e d  by a v o t e  of the e l e c t o r a t e ,  d e s c r i p t i v e  s t a t e m e n t s  
a c c o m p a n y i n g  the p r o p o s i t i o n  are an i m p o r t a n t  s o u r c e  o f
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g u i a a n c e  for i n t e r p r e t a t i o n .  2A C. Sa n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  § 48.04 a t  301, § 4 8 . 1 9  a t  345 (4th ed. 1984);
S t a t e  v. L e w i s , 559 P . 2d 630, 6 3 7 - 6 3 8  (Alaska 1977), cert,
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

U n d e r  art. XIII, sec. 1 of  the A l a s k a  C o n s t i t u t i o n ,  
the l i e u t e n a n t  g o v e r n o r  is r e q u i r e d  to p r e p a r e  a b a l l o t  t i t l e  
a n d  a s u m m a r y  c f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  T h e  
e l e c t i o n  p a m p h l e t  p r e p a r e d  p u r s u a n t  to AS 1 5 . 5 8 . 0 1 0  m u s t  
c o n t a i n :  1) t h e  t e x t  of  the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t ,
2) t h e  b a l l o t  t i t l e  a n d  s u m m a r y  p r e p a r e d  b y  t h e  l i e u t e n a n t  
g o v e r n o r ,  3) "a n e u t r a l  summary" o f  the p r o p o s i t i o n  p r e p a r e d  b y  
t h e  L e g i s l a t i v e  A f f a i r s  A g e ncy, a n d  4) a d v o c a t o r y  s t a t e m e n t s  
f o r  a n d  a g a i n s t  the p r o p o s e d  a m e n d m e n t .  ?.S 1 5 . 5 8 . 0 2 0 ( 6 ) .  
T hus, a l t h o u g h  the r e s o l u t i o n  d i r e c t s  the L e g i s l a t i v e  A f f a i r s  
A g e n c y  to " c o n s i d e r "  t h e  s t a t e m e n t  c o n t a i n e d  in s e c t i o n  2 of CS 
S J R  39 (Jud) a m  w h e n  preparing' i t s  n e u t r a l  s u m m a r y  f o r  the 
b a l l o t ,  th i s  l a n g u a g e  w i l l  not a p p e a r  on  the b a l l o t ,  a n d  m a y  
w e l l  n o t  a p p e a r  in t h e  e l e c t i o n s  p a m p h l e t .  Since, in t h e  f inal 
i n s t a n c e ,  a r e v i e w i n g  c o u r t  w i l l  l o o k  to the i n t e n t  in the 
m i n d s  of t h e  v o t e r s  w h o  v o t e d  t o  a d o p t  the c o n s t i t u t i o n a l  
a m e n d m e n t ,  the l e g i s l a t u r e ' s  s t a t e m e n t  o f  its i n t e n t  w h e n  
p l a c i n g  t h e  m e a s u r e  o n  the b a l l o t  h a s  l i m i t e d  s i g n i f i c a n c e .  
L e w i s , 559 P . 2d at  637-638.

O n e  o f  the m a i n  p u r p o s e s  o f  a c o n s t i t u t i o n  is to 
l i m i t  l e g i s l a t i v e  po w e r .  O r d i n a r y  ac t s  of the l e g i s l a t u r e  
(i.e., s t a t u t e s ) ,  w h e t h e r  a d o p t e d  b e f o r e  or a f t e r  a g i v e n  
c o n s t i t u t i o n a l  p r o v i s i o n ,  c a n n o t  b e  g i v e n  e f f e c t  if the s t a t u t e  
c o n f l i c t s  w i t h  a s u b s t a n t i v e  p r o v i s i o n  in t h e  c o n s t i t u t i o n .  
T h u s ,  an a m e n d m e n t  to the c o n s t i t u t i o n  m a y  e x p r e s s l y ,  or b y  
i m p l i c a t i o n ,  r e p e a l  e x i s t i n g  l e g i s l a t i v e  e n a c t m e n t s .  R h o d e  
I s l a n d  v. P a l m e r , 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sa n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 23.20 
a t  387 (4th ed. 1985) . T h e  p o s s i b i l i t y  t h a t  t h e  l a n g u a g e  
p r o p o s e d  in S J R  39 c o u l d  b e  i n t e r p r e t e d  as i n v a l i d a t i n g  some 
p o r t i o n s  of A l a s k a ' s  p r e s e n t  c r i m i n a l  c o d e  is a r e a l  one, as 
t h i s  has o c c u r r e d  in s i m i l a r  c i r c u m s t a n c e s  in o t h e r  states. 
S e e , for e x a m p l e , S t a t e  v. K e s s l e r , 289 Or. 359, 614 P . 2d 94 
(1980) a n d  S t a t e  v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

P r i n c i p a l s  o f  b o t h  c o m m o n  s e n s e  a n d  r e s p o n s i b l e  
d r a f t s m a n s h i p  d i c t a t e  that a w e l l - d r a f t e d  s t a t u t e  o r  
c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  r e d u c e  the n e e d  for d i s p u t e s  
a b o u t  i n t e r p r e t a t i o n .  2A C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  § 45.02 at  5 (4th ed. 1984). S t a t e m e n t s  of 
" l e g i s l a t i v e  i n t e n t "  are not an a d e q u a t e  s u b s t i t u t e  for clear, 
u n a m b i g u o u s  l a n g u a g e  in the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  
A  m o r e  p r e c i s e l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  the
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p o s s i b i l i t v  that, s h o u l d  the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  
be a d o p t e d ,  a c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  be a b l e  to  a r g u e  
that a c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  is u n c o n s t i t u t i o n a l  
b e c a u s e  it v i o l a t e s  his r i g h t  to k e e p  a n d  b e a r  a r m s  u n d e r  
art. I, sec. 19 of  the s t a t e  c o n s t i t u t i o n .

A t t o r n e y  G e n e r a l



STATE CONSTITUTIONAL GUARANTEES ON 
THE RIGHT TO KEEP AND BEAR ARMS

t

F o r t y - o n e  ( 4 1 )  s t a t e s  have c o n s t i t u t i o n a l  g u a r a n t e e s  on the  
r i g h t  t o  keep and b e a r  a rms .

A la b am a ; T h a t  e v e r y  c i t i z e n  has a r i g h t  to  b e a r  arms in 
d e f e n s e  o f  h im s e l f  and th e  s t a t e .  A r t i c l e  I ,  S e c t i o n  2 6 .

A l a s k a : A w e l l - r e g u l a t e d  m i l i t i a  b e in g  n e c e s s a r y  t o  the
s e c u r i t y  o f  a f r e e  s t a t e ,  th e  r i g h t  o f  th e  p e o p l e  t o  keep and 
b e a r  arms s h a l l  n o t  be i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  1 9 .

A r i z o n a : The r i g h t  o f  th e  i n d i v i d u a l  c i t i z e n  to  b e a r  arms
in  d e f e n s e  o f  h im s e l f  o r  the  S t a t e  s h a l l  n o t  be im p a i r e d ,  bu t  
n o t h i n g  in  t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  as a u t h o r i z i n g  
i n d i v i d u a l s  Or c o r p o r a t i o n s  to  o r g a n i z e ,  m a i n t a i n ,  o r  emp loy an 
armed body o f  men. A r t i c l e  2 ,  S e c t i o n  2 6 .

A r k a n s a s : The c i t i z e n s  o f  t h i s  S t a t e  s h a l l  have the  r i g h t
t o  keep and b ea r  arms f o r  t h e i r  common d e f e n s e .  A r t i c l e  I I ,  
S e c t i o n  5 .

C o l o r a d o : The r i g h t  o f  no p e r s o n  t o  keep and b e a r  arms in
d e f e n s e  o f  h i s  home, p e r s o n  and p r o p e r t y ,  o r  in  a i d  o f  the  c i v i l  
power when t h e r e t o  l e g a l l y  summoned, s h a l l  be c a l l e d  in  q u e s t i o n ;  
b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be c o n s t r u e d  t o  j u s t i f y  th e  
p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  weapons .  A r t i c l e  I I ,  S e c t i o n  13 .

C o n n e c t i c u t :  E v e r y  c i t i z e n  has a r i g h t  t o  b e a r  arms in
d e f e n s e  o f  h im s e l f  and the  s t a t e .  A r t i c l e  I ,  S e c t i o n  15 .

F l o r  i d a : The r i g h t  o f  th e  p e o p l e  t o  keep and b e a r  arms in
d e f e n s e  o f  t h em se lv e s  and o f  th e  l a w f u l  a u t h o r i t y  o f  th e  s t a t e  
s h a l l  n o t  be i n f r i n g e d ,  e x c e p t  t h a t  th e  manner o f  b e a r i n g  arms 
may be r e g u l a t e d  by l aw .  A r t i c l e  I ,  S e c t i o n  8 .

G e o r g i a : The r i g h t  o f  the  p e o p l e  t o  keep  and b e a r  a rm s ,
s h a l l  n o t  be i n f r i n g e d ,  bu t  th e  G e n e r a l  A ssemb ly  s h a l l  have the 
power t o  p r e s c r i b e  th e  manner in  wh ich  arms may be b o r n e .
A r t i c l e  I ,  S e c t i o n  I ,  p a r a .  V I I I .

Hawai i : A w e l l  r e g u l a t e d  m i l i t i a  b e in g  n e c e s s a r y  t o  the
s e c u r i t y  o f  a f r e e  s t a t e ,  th e  r i g h t  o f  th e  p e o p l e  t o  keep and 
b e a r  arms s h a l l  n o t  be i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  15 .

I d a h o : The p e o p l e  have the  r i g h t  t o  keep and b e a r  a rm s ,
wh ich  r i g h t  s h a l l  n o t  be a b r i d g e d ;  bu t  t h i s  p r o v i s i o n  s h a l l  no t  
p r e v e n t  th e  p a s s ag e  o f  laws to  g o v e rn  the  c a r r y i n g  o f  weapons 
c o n c e a l e d  on th e  p e r s o n ,  n o r  p r e v e n t  p a s s ag e  o f  l e g i s l a t i o n  
p r o v i d i n g  minimum s e n t e n c e s  f o r  c r im e s  comm it ted  w h i l e  in  
p o s s e s s i o n  o f  a f i r e a r m ,  n o r  p r e v e n t  p a s sag e  o f  l e g i s l a t i o n  p r o v i d i n g  p e n a l t i e s  f o r  the  p o s s e s s i o n  o f  f i r e a r m s  by a c o n v i c t e d



f e l o n ,  n o r  p r e v e n t  th e  p a s s ag e  o f  l e g i s l a t i o n  p u n i s h in g  the  use  
o f  a f i r e a r m .  No law s h a l l  impose l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  on the ow ne r sh ip  o r  p o s s e s s i o n  o f  f i r e a r m s  o r
am m un i t i o n .  Nor s h a l l  any law p e rm i t  the  c o n f i s c a t i o n  o f
f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  used in the comm iss ion  o f  a
f e l o n y .  A r t i c l e  I ,  S e c t i o n  11 .

1 1 1 i n o i s r S u b j e c t  o n l y  t o  th e  p o l i c e  powe r ,  th e  r i g h t  o f  
t h e  i n d i v i d u a l  c i t i z e n  t o  keep  and b e a r  arms s h a l l  n o t  be 
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  2 2 .

I n d i a n a : The p e o p l e  s h a l l  have a r i g h t  to  b e a r  a rms ,  f o r
th e  d e f e n s e  o f  t h em se lv e s  and the  S t a t e .  A r t i c l e  I ,  S e c t i o n  3 2 ,

K a n s a s : The p e o p l e  have the r i g h t  to  b ea r  arms f o r  t h e i r  
d e f e n s e  and s e c u r i t y ;  but  s t a n d i n g  a rm i e s ,  in  t ime o f  p e a c e ,  a r e  
d an g e ro u s  t o  l i b e r t y *  and s h a l l  n o t  be t o l e r a t e d ,  and the 
m i l i t a r y  s h a l l  be in  s t r i c t  s u b o r d i n a t i o n  to  the  c i v i l  p owe r .  
K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4 .

K e n t u c k y : A l l  men a r e ,  by n a t u r e ,  f r e e  and e q u a l ,  and have
c e r t a i n  i n h e r e n t  and i n a l i e n a b l e  r i g h t s ,  among which may be 
r e c k o n e d :  * * *  7 .  The r i g h t  t o  b e a r  arms in d e f e n s e  o f  t h em se lv e s  
and o f  th e  s t a t e ,  s u b j e c t  t o  th e  power o f  the  g e n e r a l  a s s em b ly  to  
e n a c t  laws t o  p r e v e n t  p e r s o n s  f r om  c a r r y i n g  c o n c e a l e d  weapons .  
K e n tu c k y  B i l l  o f  R i g h t s ,  S e c t i o n  I ,  p a r a .  7 .

L o u i s i a n a : The r i g h t  o f  each c i t i z e n  t o  keep and b e a r  arms
s h a l l  n o t  be a b r i d g e d ?  but t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  the  
p a s s a g e  o f  laws to  p r o h i b i t  the  c a r r y i n g  o f  weapons c o n c e a l e d  on 
t h e  p e r s o n .  A r t i c l e  I ,  S e c t i o n  11 .

M a i n e : E v e r y  c i t i z e n  has a r i g h t  t o  keep and b e a r  arms f o r
t h e  common d e f e n s e ;  and t h i s  r i g h t  s h a l l  n e v e r  be q u e s t i o n e d .
A r t i c l e  I ,  S e c t i o n  16 .w * »

M a s s a c h u s e t t s : The p e o p l e  have a r i g h t  t o  keep and b ea r
arms f o r  th e  common d e f e n s e .  And a s ,  in  t imes  o f  p e a c e ,  a rm i e s  
a r e  d a n g e r o u s  t o  l i b e r t y ,  th ey  ough t  n o t  to  be m a i n t a i n e d  w i t h o u t  
th e  c o n s e n t  o f  th e  l e g i s l a t u r e ;  and the m i l i t a r y  power s h a l l  
a lw a y s  be h e l d  in  an e x a c t  s u b o r d i n a t i o n  to  the  c i v i l  a u t h o r i t y ,  
and be g o v e r n e d  by i t .  M a s s a c h u s e t t s  D e c l a r a t i o n  o f  R i g h t s ,  P a r t  I , A r t i c l e X V I I .

M i c h i g a n : E v e r y  p e r s o n  has a r i g h t  t o  keep and b e a r  arms
f o r  t h e  d e f e n s e  o f  h im s e l f  and th e  s t a t e .  A r t i c l e  I ,  S e c t i o n  6 .

M i s s i s s i p p i : The r i g h t  o f  e v e r y  c i t i z e n  to  keep and b ea r
arms in  d e f e n s e  o f  h i s  home, p e r s o n ,  o r  p r o p e r t y ,  o r  in a i d  o f  
t h e  c i v i l  power where  t h e r e t o  l e g a l l y  summoned, s h a l l  no t  be 
c a l l e d  in  q u e s t i o n ,  bu t  the  l e g i s l a t u r e  may r e g u l a t e  o r  f o r b i d  
c a r r y i n g  c o n c e a l e d  weapons .  A r t i c l e  3 ,  S e c t i o n  12 .

M i s s o u r i : T h a t  th e  r i g h t  o f  e v e r y  c i t i z e n  t o  keep and b e a r



arms in  d e f e n s e  o f  h i s  home, p e r s o n  and p r o p e r t y ,  o r  when 
l a w f u l l y  summoned in  a i d  o f  th e  c i v i l  power ,  s h a l l  n o t  be 
q u e s t i o n e d ;  but t h i s  s h a l l  n o t  j u s t i f y  the wea r ing  o f  c o n c e a l e d  
w eapon s .  A r t i c l e  I ,  S e c t i o n  2 3 .

M on t a n a ; The r i g h t  o f  any p e r s o n  t o  keep o r  b e a r  arms in 
d e f e n s e  o f  h i s  own home, p e r s o n ,  and p r o p e r t y ,  o r  in  a i d  o f  th e  
c i v i l  power when t h e r e t o  l e g a l l y  summoned, s h a l l  n o t  be c a l l e d  in 
q u e s t i o n ,  bu t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be h e l d  to  p e rm i t  
th e  c a r r y i n g  o f  c o n c e a l e d  weapons .  A r t i c l e  I I ,  S e c t i o n  12 .

N e v a d a ; E v e r y  c i t i z e n  has th e  r i g h t  to  keep and b e a r  arms 
f o r  s e c u r i t y  and d e f e n s e ,  f o r  l a w f u l  h u n t i n g  and r e c r e a t i o n a l  use  
and f o r  o t h e r  l a w f u l  p u r p o s e s .  A r t .  1 ,  S e c t i o n  I I ,  p a r a .  1.

New Hampshi r e ; A l l  p e r s o n s  have the  r i g h t  to  keep  and b e a r  
arms in  d e f e n s e  o f  t h e m s e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,  
and the  s t a t e .  P a r t  F i r s t ,  A r t ,  2 - a .

New Mex i c o ; No law s h a l l  a b r i d g e  the  r i g h t  o f  t h e  c i t i z e n  
t o  keep  and bea r a rms f o r  s e c u r i t y  and d e f e n s e ,  f o r  l a w f u l  
h u n t i n g  and r e c r e a t i o n a l  u se  and f o r  o t h e r  l a w fu l  p u r p o s e s ,  bu t  
n o t h i n g  h e r e i n  s h a l l  be h e l d  t o  p e rm i t  the  c a r r y i n g  o f  c o n c e a l e d  
w eap on s .  No m u n i c i p a l i t y  o r  c o un ty  s h a l l  r e g u l a t e ,  i n  any way, 
an i n c i d e n t  o f  the r i g h t  t o  keep and b e a r  a rms . A r t i c l e  I I ,  
S e c t i o n  6 .

N o r t h  C a r o l i n a ; A w e l l  r e g u l a t e d  m i l i t i a  b e ing  n e c e s s a r y  to  
t h e  s e c u r i t y  o f  a f r e e  S t a t e ,  the  r i g h t  o f  the p e o p l e  to  keep and 
b e a r  arms s h a l l  n o t  be i n f r i n g e d ;  and ,  as s t a n d in g  a rm i e s  in  t ime 
o f  p eace  a r e  d an g e r o u s  t o  l i b e r t y ,  they  s h a l l  not  be m a i n t a i n e d ,  
and the  m i l i t a r y  s h a l l  be k e p t  unde r  s t r i c t  s u b o r d i n a t i o n  t o ,  and 
g o v e r n e d  by ,  the c i v i l  p ow e r .  N o t h i n g  h e r e i n  s h a l l  j u s t i f y  th e  
p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  weapons ,  o r  p re v en t  t h e  G e n e r a l  
A s sem b ly  f r om  e n a c t i n g  p e n a l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  
A r t i c l e  I ,  S e c t i o n  3 0 .

N o r t h  D a k o t a ; A l l  i n d i v i d u a l s  a r e  by n a tu r e  e q u a l l y  f r e e  
and in d ependen t  and have  c e r t a i n  i n a l i e n a b l e  r i g h t s ,  among which 
a r e  . . .  t o  keep and b e a r  arms f o r  th e  d e f e n s e  o f  t h e i r  p e r s o n ,  
f a m i l y ,  p r o p e r t y ,  and th e  s t a t e *  and f o r  l a w f u l  h u n t i n g ,  
r e c r e a t n a l ,  and o t h e r  l a w f u l  p u r p o s e s ,  which s h a l l  n o t  be 
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  1.

O h i o ; The p e o p l e  have  the  r i g h t  t o  b ea r  arms f o r  t h e i r  
d e f e n s e  and s e c u r i t y ;  bu t s t a n d i n g  a rm i e s ,  in time o f  p e a c e ,  a r e  
d a n g e r o u s  t o  l i b e r t y ,  and s h a l l  n o t  be k e p t  up ; and t h e  m i l i t a r y  
s h a l l  be in  s t r i c t  s u b o r d i n a t i o n  to  the  c i v i l  power .  A r t i c l e  I ,  
S e c t i o n  4 .

Ok 1ahoma; The r i g h t  o f  a c i t i z e n  t o  keep and b e a r  arms in 
d e f e n s e  o f  h i s  home, p e r s o n ,  o r  p r o p e r t y ,  o r  in a id  o f  the  c i v i l  
p ow e r ,  when t h e r e u n t o  l e g a l l y  summoned, s h a l l  n eve r  be p r o h i b i t e d ;  but n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  the



L e g i s l a t u r e  f r om  r e g u l a t i n g  the  c a r r y i n g  o f  weapons. A r t i c l e  2 ,  
S e c t i o n  2 6 .

O r e g o n ; The p e o p l e  s h a l l  have the r i g h t  to  bear a rms f o r  
t h e  d e f e n c e  o f  t h e m s e l v e s ,  and the S t a t e ,  bu t  the M i l i t a r y  s h a l l  
be k e p t  in  s t r i c t  s u b o r d i n a t i o n  to  the  c i v i l  power . A r t i c l e  I ,  
S e c t i o n  2 7 .

P e n n s y l v a n i a ; The r i g h t  o f  th e  c i t i z e n s  to  bear a rm s  in 
d e f e n c e  o f  th em se lv e s  and the  S t a t e  s h a l l  n o t  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  2 1 .

Rhode  I s l a n d ; The r i g h t  o f  the  p e o p l e  t o  keep and b e a r  arms 
s h a l l  n o t  be i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  2 2 .

S o u th  C a r o l i n a ; A w e l l  r e g u l a t e d  m i l i t i a  be ing n e c e s s a r y  to  
t h e  s e c u r i t y  o f  a f r e e  S t a t e ,  the r i g h t  o f  th e  peop le  t o  k e ep  and 
b e a r  arms s h a l l  not be i n f r i n g e d .  A s ,  in  t imes  o f  p eace ,  a rm i e s  
a r e  d a n g e r o u s  t o  l i b e r t y ,  th ey  s h a l l  n o t  be m a in t a in ed  w i t h o u t  
t h e  c o n s e n t  o f  the G e n e r a l  A s s em b ly .  The m i l i t a r y  power o f  the 
S t a t e  s h a l l  a lw ay s  be h e l d  in  s u b o r d i n a t i o n  to  the c i v i l  
a u t h o r i t y  and be g ove rned  by i t .  No s o l d i e r  s h a l l  in t im e  o f  
p eace  be q u a r t e r e d  in any h ou se  w i t h o u t  the con sen t  o f  t h e  owner 
n o r  in t im e  o f  war but in  t h e  manner p r e s c r i b e d  by law. A r t i c l e  
I ,  S e c t i o n  2 0 .

S o u th  D a k o t a ; The r i g h t  o f  th e  c i t i z e n s  to  bear a rms in  
d e f e n s e  o f  t h em se lv e s  and th e  s t a t e  s h a l l  n o t  be d en ied .  A r t i c l e  
V I ,  S e c t i o n  2 4 .

T e n n e s s e e : That t h e  c i t i z e n s  o f  t h i s  S t a t e  have a r i g h t  to
keep  and t o  b e a r  arms f o r  t h e i r  common d e f e n s e ;  but the 
L e g i s l a t u r e  s h a l l  have p ow e r ,  by law ,  t o  r e g u l a t e  the w e a r i n g  o f  
arms w i t h  a v iew  to  p r e v e n t  c r im e .  A r t i c l e  I ,  S e c t i o n  2 6 .

T e x a s ; E ve r y  c i t i z e n  s h a l l  have  the  r i g h t  to  keep and  b e a r  
arms in  th e  l a w f u l  d e f e n c e  o f  h im s e l f  o r  the S t a t e ;  but t h e  
L e g i s l a t u r e  s h a l l  have p ow e r ,  by law ,  t o  r e g u l a t e  the w e a r i n g  o f  
a rm s ,  w i t h  a v iew  to p r e v e n t  c r im e .  A r t i c l e  I ,  S e c t i o n  2 3 .

U t a h : The i n d i v i d u a l  r i g h t  o f  th e  p e o p l e  to  keep and b e a r
arms f o r  s e c u r i t y  and d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,  
o r  th e  S t a t e ,  as w e l l  as f o r  t h e  o t h e r  l a w f u l  pu rposes  s h a l l  no t  
be i n f r i n g e d ;  but n o th in g  h e r e i n  s h a l l  p r e v e n t  the l e g i s l a t u r e  
f r o m  d e f i n i n g  the  l a w fu l  u s e  o f  a rm s .  A r t i c l e  I ,  S e c t i o n  6 .

V e rm o n t : That the p e o p l e  have a r i g h t  t o  bea r  arms f o r  the
d e f e n c e  o f  t h em se lv e s  and t h e  S t a t e  - -  and as s t and ing  a rm i e s  in 
t im e  o f  p e a c e  a r e  d ange rou s  to  l i b e r t y ,  they  ought not t o  b e  k e p t  
up ;  and t h a t  th e  m i l i t a r y  s h o u l d  be k e p t  unde r  s t r i c t  
s u b o r d i n a t i o n  to  and g o v e r n e d  by the  c i v i l  p owe r .  C hap te r  I ,  
A r t i c l e  1 6 .

V i r g i n i a ; Tha t  a w e l l  r e g u l a t e d  m i l i t i a ,  composed o f  the



body o f  the p e o p l e ,  t r a i n e d  to  a rms ,  i s  the p r o p e r ,  n a t u r a l ,  and 
s a f e  d e f e n s e  o f  a f r e e  s t a t e ,  t h e r e f o r e ,  the r i g h t  o f  the p e o p l e  ' 
t o  keep and b ea r  arms s h a l l  n o t  be i n f r i n g e d ;  t h a t  s t a n d in g  
a rm i e s ,  in  t ime o f  peace ,  s h o u l d  be a v o i d e d  as dangerous t o  
l i b e r t y ;  and t h a t  in a l l  c a s e s  the  m i l i t a r y  s h o u ld  be under 
s t r i c t  s u b o r d i n a t i o n  t o ,  and g o v e rn ed  b y ,  th e  c i v i l  power .
A r t i c l e  I ,  S e c t i o n  13.

W a s h i n g t o n ; The r i g h t  o f  the  i n d i v i d u a l  c i t i z e n  to b e a r  
arms in  d e f e n s e  o f  h im s e l f ,  o r  the  s t a t e ,  s h a l l  n o t  be im p a i r e d ,  
bu t  n o t h i n g  in  t h i s  s e c t i o n  s h a l l ,  be c o n s t r u e d  as a u t h o r i z i n g  
i n d i v i d u a l s  o r  c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  o r  employ an 
armed body o f  men. A r t i c l e  I ,  S e c t i o n  2 4 .

West V i  r g i n i a ; A p e r s o n  has th e  r i g h t  to  keep and b e a r  arms 
f o r  the  d e f e n s e  o f  s e l f ,  f a m i l y ,  home, and s t a t e ,  and f o r  l a w f u l  
h u n t in g  and r e c r e a t i o n a l  u s e .  A r t i c l e  I I I ,  S e c t i o n  22 .

t

Wyoming : The r i g h t  o f  c i t i z e n s  to  b ea r  arms in d e f e n s e  o f
th em se lv e s  and o f  the s t a t e  s h a l l  n o t  be d e n i e d .  A r t i c l e  I ,  
S e c t i o n  2 4 .
STATES WITHOUT CONSTITUTIONAL PROVIS IONS:

N in e  ( 9 )  s t a t e s  do n o t  have  a c o n s t i t u t i o n a l  p r o v i s i o n  on 
a rm s :  C a l i f o r n i a ,  D e l aw a r e ,  I owa ,  M a r y l a n d ,  M in n e s o t a ,  N e b r a s k a ,
New J e r s e y ,  New Y o r k ,  and W i s c o n s i n .

t
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G o v e r n o r ' s  C r i m i n a l  J u s t i c e  W o r k i n g  G r o u p

January 14, 1988

The H o n o r able Fran  Ulmer 
Chair, State Affairs Committee 
Alaska State Legislatur e 
P.O. Box V
Juneau, A l a s k a  99811 

Dear R e p r ese ntative Ulmer:

As you m a y  be aware, the Governor has appointed the 
u ndersigned  re presentatives of various state and local agencies 
to an ad hoc w o r k i n g  group on criminal justice. The members of 
the group m e e t  together on a regular basis to consider, and o c c a­
sionally to comment upon, issues that could affect the fair and 
efficient administr ation of criminal justice in Alaska.

At the end of the last session, the Senate adopted CS 
for Senate Joint Resolut ion 15 ( J u d i c i a r y ) , w h i c h  proposes an 
amendment to the C o nstituti on of the State of Alaska. We u n d e r­
stand that CS SJR 15 (Jud) has been refer red to the House State 
Affairs Committee for consideration. We are w r it ing as a body to 
strongly urge y o u  and your fellow representatives to amend the 
language of the present resol ution to clearly preserve the 
present power to r easona bly regulate the possession and use of 
a r m s .

If p a s s e d  by the legislature, CS SJR 15 (Jud) w o u l d  
place a pr oposed constitutional amendment before the voters at 
the next general election. The resolution contains an amendment 
to art. I, sec. 19 of the state constitution, relating to a c i t i­
zen's right to keep and bear arms. As presently drafted, SJR 15 
w o u l d  make the following changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND  BEAR ARMS. The [A 
W E L L - R E G U L A T E D  M I L I T I A  B E ING NECESS ARY TO THE SECURITY OF "A FREE 
STATE, THE] right of the people to keep and bear arms shall not 
be infringed.

The stated purpose of the proposed amendment is to 
establish that the right to keep and bear arms under the state 
constit ution is an individual right, rather than a collective 
one. We are concerned that the present language, if adopted by 
the voters at the next election, might allow later constitutional 
challenge to seme existing state statutes. Present law, for 
example, prohibits a convicted felon from possessing a conceal- 
able firearm, prohibits possession  of certain weapons such as 
bombs, h a n d  grenades, silencers, and sawed-off shotguns,



THIS DOCUM ENT  
HAS BEEN REPHOTOGRAPHED  

TO ASSURE LEGIBILITY



STATE  OF  ALASKA
1988 L E G IS L A T IV E  SESS ION

REQUEST:

BILL VERSION: SJR 1 5 ,
PUBLISH DATE: 2 /1 2 /87,

F I S C A L  N O T E

Revision D a te :----------------- l_ /2 2 /8 8 ----------------------- . Office of the Governor

T it le : C o n s t i t u t i o n a l  amendments r e l a t i ng b r j j : ________  D i v i s i o n  o f  E le c t i o n s '
to  th e  r i g h t  o f  a c i t i z e n  t o  keep  and b e a r

Sponsor : RQPEY___________________ . . f i r e a r m s . Components
Requestor: House S t a t e  A f f a i r s

I I  -  P r im a ry  & G e n e r a l 
E le c t i o n s ____________

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)
OPERATING FY 88 FY 39 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES 
TRAVEL
contractual

SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

0 2.2* 0 0 0 0

•

TOTAL OPERATING 0 2.2* 0 0 0 0

C A P I T A L

R E V E N U E

F U N D IN G : (Thousands o f  Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 2.2* 0 0 0 0

P O S IT IO N S :

A N A LY S IS  
*

(Attach a separate page i f  necessary)
Costs included cover 2 to 3 additional pages in each Official 

Election Pamphlet, for printing and typesetting, and costs 

estimated to cover computer programming requirements for vote

(cont.)

Prepared b y : 

Division: _

FULL-TIME
PART-TIME
TEMPORARY

inda Edgeworth

E le c t i o n s

•*///**

Approved by Commissioner: . 
Agency; O f f i c e  o f  th e
Distribution (b y p re p a re r ) : 

Legislative Finance 
Legislative Sponsor 
Requestor
O ffice o f Management and Budget 
Impacted Aeencyries)

G o v e rn o r ,  D i v i s i o n  o f  E le c t i o n s

Phone : 
D a t e : .

D ate :

465-4611

1 / 2 2 / 8 8

.... 1



CONTINUATION of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. SJR 15

c o u n t i n g  p u r p o s e s .  H o w e v e r ,  t h e s e  c o s t s  a r e  b a s e d  on the 
a s s u m p t i o n  t h a t  all c a n d i d a t e s  a n d  i s s u e s  w i l l  fit on  t h r e e  
b a l l o t  c a r d s ,  w h i c h  is the norm. I t  s h o u l d  b e  noted, 
h o w e v e r  t h a t  s h o u l d  the i n c l u s i o n  o f  t h i s  i s s u e  r e q u i r e  a 
4t h  b a l l o t  t o  be p r i n t e d ,  the c o s t  i n c r e a s e  w o u l d  h a v e  to b e  
c a l c u l a t e d  a t  16 c e n t s  p e r  b a l l o t  x  a p p r o x i m a t e l y  3 2 0 , 0 0 0  
v o t e r s .  T h e  t o t a l  c o s t  of  p r i n t i n g  t h e  a d d i t i o n a l  b a l l o t  
c a r d  w o u l d  b e  $51.2.

U n d e r  t h e s e  c i r c u m s t a n c e s  the f i s c a l  n o t e  w o u l d  be:

53.4



G o v e rn o r ' s  C r im in a l  J u s t i c e  W o rk in g  Group

January 14, 1988

The Honorable Fran Ulmer 
Chair, State Affairs Committee 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the 
undersigned representatives of various state and local agencies 
to an ad hoc working group on criminal justice. The members of 
the group meet together on a regular basis to consider, and occa­
sionally to comment upon, issues that could affect the fair and 
efficient administration of criminal justice in Alaska.

At the end of the last session, the Senate adopted CS 
for Senate Joint Resolution 15 (Judiciary), which proposes an 
amendment to the Constitution of the State of Alaska. We under­
stand that CS SJR 15 (Jud) has been referred to the House State 
Affairs Committee for consideration. We are writing as a body to 
strongly urge you and your fellow representatives to amend the 
language of the present resolution to clearly preserve the 
present power to reasonably regulate the possession and use of 
arms.

If passed by the legislature, CS SJR 15 (Jud) would 
place a proposed constitutional amendment before the voters at 
the next general election. The resolution contains an amendment 
to art. I, sec. 19 of the state constitution, relating to a citi­
zen's right to keep and bear arms. As presently drafted, SJR 15 
would make the follottfing changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A 
(-JELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF T T R E E  
STATE, THE] right of the people to keep and bear arms shall not 
be infringed.

The stated purpose of the proposed amendment is to 
establish that the right to keep and bear arms under the state 
constitution is an individual right, rather than a collective 
one. We are concerned that the present language, if adopted by 
the voters at the next election, might allow later constitutional 
challenge to some existing state statutes. Present law, for 
example, prohibits a convicted felon from possessing a conceal- 
able firearm, prohibits possession of certain weapons such as 
bombs, hand grenades, silencers, and sawed-off shotguns,



The H o n o ra b le  F ra n  U lm er
C h a i r ,  S t a t e  A f f a i r s  Committee

J a n u a ry  1 4 ,  1988
Page 2

p r o h i b i t s  p o s s e s s i o n  of  a f i r e a r m  w h i l e  i n t o x i c a t e d ,  the d i s­
ch a r g e  of a f i r e a r m  from, on, or a c r o s s  a hig h w a y ,  the c a r r y i n g  
o f  a c o n c e a l e d  w e a p o n ,  p o s s e s s i o n  o f  a l o a d e d  f i r e a r m  on l i c e n s e d  
p r e m i s e s ,  or p o s s e s s i o n  of a f i r e a r m  b y  a m i n o r  w i t h o u t  p a r e n t a l  
c o n s e n t .  (See AS  1 1 . 6 1 . 2 0 0 - 1 1 . 6 1 . 2 2 0 . )

T h e s e  s t a t u t e s  s e r v e  an i m p o r t a n t  p u b l i c  s a f e t y  f u n c­
tio n  b y  r e s t r i c t i n g  the p o s s e s s i o n  of e s p e c i a l l y  d a n g e r o u s  
w e a p o n s  or w e a p o n s  c a r r i e d  in an e s p e c i a l l y  d a n g e r o u s  m a n n e r  or 
place. If the l e g i s l a t u r e  does n o t  i n t e n d  th a t  the p r o p o s e d  
a m e n d m e n t  o f  art. I, sec. 19 w o u l d  r e n d e r  t hese s t a t u t e s  u n e n­
for c e a b l e ,  n o r  f o r e c l o s e  a f u t u r e  l e g i s l a t u r e  f r o m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  of l o a d e d  f i r e a r m s  in 
a c h u r c h  or on s c h o o l  gr o u n d s ,  for examp l e ) ,  then the l e g i s l a­
ture ' s  i n t e n t  to c o n t i n u e  to a l l o w  r e a s o n a b l e  r e g u l a t i o n  b y  l a w  
s h o u l d  b e  m a d e  clear.

W e  s u g g e s t  the a d d i t i o n  of l a n g u a g e  su c h  as: "The
r i g h t  o f  the p e o p l e  to k e e p  a n d  b e a r  arms s hall n o t  be inf r i n g e d ,  
e x c e p t  th a t  the s t a t e  or a p o l i t i c a l  s u b d i v i s i o n  of the s t a t e  m a y  
r e g u l a t e  the m a n n e r  in w h i c h  arms m a y  b e  borne, carried, or 
u s e d . " or " . . . e x c e p t  that the m a n n e r  of k e e p i n g  a n d  b e a r i n g  arms 
m a y  be r e g u l a t e d  b y  l a w . "

S e c t i o n  2 of  CS S J R  15 (Jud) c o n t a i n s  a s t a t e m e n t  of 
" l e g i s l a t i v e  i n t e n t "  i n d i c a t i n g  th a t  the c o n s t i t u t i o n a l  a m e n d­
ment, if ado p t e d ,  " s h o u l d  n o t  b e  c o n s t r u e d  to p r e c l u d e  the r e g u­
la t i o n  o f  the m a n n e r  in w h i c h  arms m a y  b e  borne, c a rried, or 
u s e d . "  W e  are c o n c e r n e d ,  h o w e v e r ,  that this s t a t e m e n t  of l e g i s­
la t i v e  i n t e n t  w i l l  n o t  b e  e f f e c t i v e  to p r e s e r v e  the p r e s e n t  p o w e r  
to r e a s o n a b l y  r e g u l a t e  the p o s s e s s i o n  and u s e  of w e a p o n s .

As a g e n e r a l  rule, a s t a t u t e  or c o n s t i t u t i o n a l  p r o v i­
sio n  w i l l  be i n t e r p r e t e d  a c c o r d i n g  to the p l a i n  m e a n i n g  of  the 
l a n g u a g e  o n  its face. If the i n t e n t  b e h i n d  the a d o p t i o n  of the
a m e n d m e n t  w e r e  to l a t e r  b e c o m e  an issue, it is the i n t e n t  of the
v o t e r s  w h o  a d o p t e d  the m e a s u r e ,  r a t h e r  th a n  the i n t e n t  o f  the
l e g i s l a t o r s  w h o  d r a f t e d  it, that w i l l  be r e l e v a n t .  A l t h o u g h  the
r e s o l u t i o n  d i r e c t s  the L e g i s l a t i v e  A f f a i r s  A g e n c y  to c o n s i d e r  the 
s t a t e m e n t  c o n t a i n e d  in s e c t i o n  2 w h e n  p r e p a r i n g  its n e u t r a l  s u m­
m a r y  f o r  the e l e c t i o n  p a m p h l e t ,  the i n t e n t  l a n g u a g e  w i l l  n o t  
a p p e a r  on the b a l l o t  itself, a n d  m a y  w e l l  n o t  b e  c o n t a i n e d  verFiT7 
t i m  in the e l e c t i o n  p a m p h l e t .  See art. XIII, sec. 1 of the 
A l a s k a  C o n s t i t u t i o n  a n d  A S  15.58.010.

P r i n c i p l e s  of b o t h  c o m m o n  sense a n d  r e s p o n s i b l e  d r a f t s­
m a n s h i p  d i c t a t e  th a t  a w e l l - d r a f t e d  s t a t u t e  or c o n s t i t u t i o n a l  
p r o v i s i o n  s h o u l d  r e d u c e  the n e e d  for d i s p u t e s  a b o u t
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i n t e r p r e t a t i o n .  S t a t e m e n t s  of " l e g i s l a t i v e  i n t e n t "  are n o t  an 
a d e q u a t e  s u b s t i t u t e  for clear, u n a m b i g u o u s  l a n g u a g e  in the p r o­
p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  A  m o r e  p r e c i s e l y  d r a f t e d  a m e n d­
m e n t  w o u l d  m i n i m i z e  the p o s s i b i l i t y  that, s h o u l d  t h e  p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t  b e  a d o p t e d ,  a c r i m i n a l  d e f e n d a n t  w o u l d  
l a t e r  b e  a b l e  to a r g u e  t h a t  a c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  
is u n c o n s t i t u t i o n a l  b e c a u s e  it v i o l a t e s  h i s  r i g h t  to k e e p  a n d  
b e a r  arms u n d e r  art. I, sec. 19 o f  the s t a t e  c o n s t i t u t i o n .

W e  u r g e  y o u  to a m e n d  CS S J R  15 (Jud) to a d d r e s s  the 
c o n c e r n s  d i s c u s s e d  above.

S i n c e r e l y  y o u r s ,

G r a c e  B e r g  vS c h a i b l e  
A t t o r n e y  G e n e r a l

y U j / o t s />■ J M m M )
:thur S n o w d e n  ' /'

'"Administrative D i r e c t o r  
A l a s k a  C o u r t  S y s t e m

C o m m i s s i o n e r  P u b l i c  D e f e n d e r
D e p a r t m e n t  of P u b l i c  S a f e t y

zv\
Myra/>Munson 
C o m m i s s i o n e r  
D e p a r t m e n t  o f  H e a l t h  & 
S o c i a l  S e r v i c e s

^  rvr Q \. • 

S u s a n  H u m p h r e y - B a r n e t t  \ 
C o m m i s s i o n e r
D e p a r t m e n t  of C o r r e c t i o n s

Del S m i t h  B r a n t  M c G e e
P r e s i d e n t  P u b l i c  A d v o c a t e
A l a s k a  A s s o c i a t i o n  of  C h i e f s  
o f  P o l i c e
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J o m i H a v e l o c k
C o n s u l t a n t  on C r i m i n a l  
J u s t i c e  P l a n n i n g

cc: A l l  m e m b e r s  of  the H o u s e  S t a t e  A f f a i r s  C o m m i t t e e
J o h n  Sund, Chair, H o u s e  J u d i c i a r y  C o m m i t t e e
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February 15, 1988

The Honorable Fran Ulmer 
Chair, State Affairs Oommittee 
Alaska State Legislature 
P. 0. Box V 
Juneau, AK 99811

Dear Fran:

I am writing concerning Senate Joint Resolution 15 which proposes 
an amendment to the Constitution of the State of Alaska. The 
resolution has been referred to the House State Affairs Oommittee.

On January 14, 1988, the Alaska Peace Officers Association Board 
of Directors formally received the proposed resolution. At the 
conclusion of the review a motion was unanimously passed opposing 
Senate Joint Resolution 15.

Our concern with this amendment change is that the door could be 
conceivably left open to eliminate other laws currently on the 
books. Laws such as felon in possession of a handgun, possession 
of weapons by intoxicated persons, carrying concealed weapons, 
etc. We feel these are fair and justifiable lav/s that are 
obviously needed.

As you are probably aware, a majority of our members are gun 
enthusiast. We are engaged in many activities such as hunting, 
target shooting, trap shooting and almost any sporting activity 
relating to guns and weapons. We do not feel our current 
constitution prohibits or dampens any legitimate activity in 
relation to these activities.

Therefore, if the machine is not broken, why fix it. We do not 
feel the current constitution infringes upon any person or group, 
the right to bear arms. It does, however, allow the state to 
control the possession of weapons by certain people such as 
felons and people under the influence. It also allows the state 
to control certain classes of weapons, such as bombs, silencers, 
sawed-off shotguns, switchblade knives and the like.
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The Honorable Fran Ulmer 
Chair ,  State A f f a i r s  Committee 
Alaska State Leg is la tu re  
P.O. Box V 
Juneau, Alaska 99811

Dear Representat ive Ulmer,

I am w r i t i n g  concerning Senate J o in t  Resolut ion 15 which proposes 
as amendment to  the C ons t i tu t ion  o f  the State o f  Alaska.

We oppose t h i s  amendement. We fe e l  our cu r ren t  c o n s t i tu t io n  does 
not r e s t r i c t  the lawful  purchase, possession or use o f  weapons.
As i t  i s  now w r i t t e n  i t  also allows f o r  c on t ro ls  on dangerous 
and i l l e g a l  weapons and weapons re la ted  a c t i v i t i e s .  We f i n d  these 
laws to  be reasonable and necessary. Our concern w i th  the pro­
posed re s o lu t io n  is  th a t  i t s  " l e g i s l a t i v e  i n t e n t "  could be broadly 
and loos ley  in te rp re ted  r e s u l t in g  in  the e l im in a t io n  o f  some of 
the laws v i t a l  to  pub l ic  sa fe ty .

Si. ~e the cu r ren t  c o n s t i tu t io n  has worked so wel l  f o r  so long why 
change i t  now?

Sincere ly

Alan K ra f t
A.P.D.E.A. President

JY:Igd
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March 16, 1988

Representative John Sund 
Chairman
House Judiciary Committee 
Alaska State Legislature 
P.O. Box V (M.S. 3100) 
Juneau, Alaska 99811

Dear Representative Sund,

It is my understanding that CS for CSSJR 15 has been assigned to 
your committee for consideration. Various representatives of the 
Alaska Peace Officers Association and the Alaska Chiefs of Police 
Association have expressed concern in the past regarding this 
particular piece of legislation. The current wording of CS for 
CSSJR 15 allays some of those concerns that we previously held.
I understand, however, that at least three members of House State 
Affairs attached a note to the bill stating their preference for 
the original language of the SJR 15. I want to assure you that 
neither the Alaska Chiefs of Police Association nor the Alaska 
Peace Officers Association are opposed to the individual right to 
keep and bear arms. We are, however, concerned that this 
particular piece of legislation could open a "Pandora's box" that 
may lead to court challenges to municipal and state statutes and 
ordinances regarding the carrying and/or use of firearms. We 

have testified that we felt that amendments were needed in the 
original submission of SJR 15 that would preclude court 
interpretations that would prohibit the enforcement of firearms 
statutes or ordinances. I do not believe that SJR 15 in any form 
is needed at this point in time because I do not perceive the 
threat that representatives of the National Rifle Association 
see. However, if some form of SJR 15 is going to be on the 
ballot, I would prefer the wording currently utilized in CS for 
CSSJR 15.

Thank you for your attention in this matter. If I can be of any 
assistance in your deliberations regarding this, please do not 
hesitate to contact me.

Sincerely,

Del Smith, President
Alaska Chiefs of Police Association
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ANALYSIS OF S J R  15

Claim: SJR 15 not needed; Second Amendment provides protection to gun owners.

Consider the opinion handed down in State v. Friel, 508 A.2d 123 (Me. 1986):

"The Second Amendment is inapplicable to this case; it operates as a 
restraint solely upon the power of the national government and does not 
restrict the power of the states to regulate firearms."

Other cases culminating with the same decision:

Miller v. Texas. 153 U.S. 535 (1894)
Presser v. Illinois, 116 U.S. 252 (1886)
Quilici v. Village of Morton Grove. 695 F.2d 261 (1983)
U.S. v. Kozerski. 740 F.2d 952 (1st Cir. 1984)
State v. Sanne, 116 N.H. 583 (1976)
State v. Skinner. 189 Neb.57 (1973)

Additionally, in State v. Skinner, the Nebraska Supreme Court ruled that the 
Second Amendment to the U.S. Constitution guarantees the right to keep and bear 
arms to an organized militia, not individuals.

This aspect of the Skinner decision is quite similar to the April 13, 1983,
opinion of Alaska Attorney General Norman C. Gorsuch on the meaning of Article
I, Section 19, of the Alaska Constitution, stating: "The modern judicial view
has increasingly found that the guaranteed right to keep and bear arms is not an 
individually protected right, but rather a collective right which allows the 
people of the various states to serve in a militia."

Claim: Individual 1 anguage in SJR 15 will allow felons to own/possess firearms.

Courts in states with "individual" constitutional guarantees have consistently 
rejected challenges to state statutes restricting or denying the possession of 
firearms by convicted felons:

(State: Citation; Constitutional Language; Proscription By Felons.)

North Dakota: State v. Ricehill. 415 N.W.2d 481 (3987); "All individuals "
ownership or possession of firearms.

State v . Friel, 508 A.2d 323 (3986); "Every citizen...."; 
possession of firearm.

Eary v. Commonwealth, 659 S.W.2d 398 (3983); "All men...,"; 
possession of handgun.

Bristow v. State. 418 So.2d 927 (3982); "Every citizen ";
possession of pistol.

Carfiold v. State, 649 P.2d 865 (1982); "The right of 
citizens...."; possession of any firearm.

Maine: 

Kentucky: 

Alabama: 

Wyoming:



Texas: Shepperd v. State, 586 S.W.2d 500 (1979); "Every citizen....";
possession of firearm away from residence.

Louisiana: State v. Amos, 343 So.2d 166 (1977); "Each citizen....";
possession of firearms.

Colorado: People v. Blue. 544 P.2d 385 (1975); "The right of no person to
keep and bear arms...."; possession of firearms.

Washington: State v. Tully, 89 P.2d 517 (1939); "The individual citizen....";
possession of pistol.

In addition to the cases cited above, courts in Georgia, Oregon, and Arizona 
have also rejected challenges based on state constitutional keep-and-bear-arms 
provisions to statutes making illegal a felon's possessing a firearm.

Claim: SJR 15 will invalidate reasonable laws currently on the books

Specifically mentioned have been laws regulating the carrying of concealed 
weapons and proscribing possession of firearms by intoxicated persons. As 
above, numerous citations can be offered indicating that courts regularly and 
routinely rule that the right to bear arms is subject to reasonable regulation:

(State: Citation; Decision.)

Wyoming: State v. McAdams, 71 P.2d 1236 (1986); concealed carrying of arms
subject to regulation.

Oregon: State v. Delgado, 692 P.2d 610 (1984); legislature may regulate
possession and use of arms.

Indiana: Schubert v. DeBard, 398 N.E.2d 1339 (1980); license may be
required to carry a pistol concealed.

Oregon: State v. Kessler. 614 P.2d 94 (1980); concealed weapon carrying
regulations permissible.

Colorado: People v. Garcia. 595 P.2d 228 (1979); carrying a gun while drunk
is outside the protected boundaries of the right to bear arms.

North Carolina: State v. Dawson, 159 S.E.2d 1 (1968); open carrying for
unlawful purposes may be prohibited.

Kentucky: Holland v. Commonwealth, 294 S.W.2d 83 (1956); limits carrying of
concealed weapons.

Idaho: State v. Hart. 157 P.2d 72 (1945); upholds statutes prohibiting 
the carrying of concealed weapons.
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CONSTITUTIONAL LANGUAGE 
FROM STATES WHOSE COURTS HAVE UPHELD 

REASONABLE REGULATIONS ON THE RIGHT TO KEEP AND BEAR ARMS

WYOMING: The r i g h t  o f  c i t i z e n s  to bear arms in  defense o f  themselves and o f  the
s ta t e  s h a l l  not be denied . A r t i c l e  I ,  Sect ion 24.

OREGON: The people s h a l l  have the r ig h t  to bear arms f o r  the defense o f  themselves,
and the S ta te ,  but the M i l i t a r y  s h a l l  be kept in s t r i c t  subord ina t ion 
to  the c i v i l  power. A r t i c l e  I ,  Sect ion 27.

INDIANA: The people s h a l l  have a r i g h t  to bear arms, f o r  the defense o f  themselves
and the S ta te .  A r t i c l e  I ,  Sect ion 32.

COLORADO: The r ig h t  o f  no person to keep and bear arms in  defense o f  h is  home,
person and p rope r t y ,  o r  in a id  o f  the c i v i l  power when the re to  l e g a l l y  
summoned, s h a l l  be c a l l e d  in  ques t ion ;  but nothing he re in  contained 
s h a l l  be const rued to j u s t i f y  the p ra c t i c e  o f  ca r ry ing  concealed weapons. 
A r t i c l e  I I ,  Sec t ion  13.

NORTH CAROLINA: A w e l l  r egu la ted  m i l i t i a  being necessary to the s e c u r i t y  o f  a
f r e e  S ta t e ,  the r i g h t  o f  the people to  keep and bear arms s h a l l  
not be i n f r i n g e d ;  and, as s tanding armies in  time o f  peace are 
dangerous to l i b e r t y ,  they s h a l l  not be mainta ined, and the m i l i t a r y  
s h a l l  be kept under s t r i c t  subo rd ina t ion  to ,  and governed by, 
the c i v i l  power. Nothing he re in  s h a l l  j u s t i f y  the p ra c t ic e  o f  
c a r ry ing  concea led weapons, o r  prevent the General Assembly from 
enacting pena l s t a tu t e s  aga ins t  tha t  p r a c t i c e .  A r t i c l e  I ,  Sect ion 
30 . .

KENTUCKY: A l l  men a re ,  by na tu re ,  f r e e  and equa l ,  and have c e r t a in  inherent and 
in a l i e n a b le  r i g h t s ,  among which may be reckoned: ***  7. The r ig h t  to 
bear arms in defense o f  themselves and o f  the s t a t e ,  sub jec t  to the 
power o f  the gene ra l  assembly to enact laws to prevent persons from 
ca r r y ing  concea led weapons. Kentucky B i l l  o f  R igh ts ,  Sect ion I ,  para.  
7.

NORTH DAKOTA: A l l  i n d iv id u a l s  a re  by nature e q ua l l y  f r e e  and independent and have
c e r t a in  i n a l i e n a b l e  r i g h t s ,  among which are . . .  to keep and bear 
arms f o r  the defense o f  t h e i r  person , f am i l y ,  p rope r ty ,  and the 
s t a t e ,  and f o r  l aw fu l  hunt ing, r e c r e a t i o n a l ,  and o ther l aw fu l  purposes, 
which s h a l l  not be i n f r in g ed .  A r t i c l e  I ,  Sect ion 1.

MAINE: Every c i t i z e n  has a r i g h t  to keep and bear arms and th i s  r ig h t  s h a l l
never be quest ioned . A r t i c l e  I ,  Sec t ion  16.

ALABAMA: That every c i t i z e n  has a r i g h t  to bear arms in defense o f  h imse l f  and
the s t a t e .  A r t i c l e  I ,  Sect ion 26.



Official Business

Alaska State Legislature
H o u s e

COMMITTEE ON STATE AFFAIRS 

March 15, 1988

P.O. BOX V 

State Capitol 

Juneau, Alaska

Dear NRA Member:

A few days ago you received a mailing from the Washington, 
D.C. office of the National Rifle Association requesting you to 
contact me regarding SJR 15, proposing an amendment to the 
Constitution of the State of Alaska relating to the right of a 
person to keep and bear arms. The letter claimed that the 
resolution had been "bottled up" in my committee and that I 
"single handedly" was restricting the progress of this 
resolution. To put it bluntly, that letter was wrong.

The Alaska Peace Officer}? Association, made, up of law 
enforcement officials all over the state of Alaska asked for 
clarification in SJR 15 that reasonable regulation of the methods 
of carrying firearms (convicted felons, concealed weapons, etc.) 
would not be precluded. Such a clarification was also requested 
by the Alaska Criminal Justice Working Group which includes the 
Department of Public Safety, the Attorney General, the Court 
System, and others. I think they have legitimate concerns and a 
right to express them and I am not going to preclude their 
opportunity to testify just because some guy in Washington, D.C. 
doesn't care how we do things here in Alaska.

For your information, three hearings have been held on this 
resolution by the State Affairs Committee which I chair. On 
February 17, we heard from Senator Rodey, the sponsor of SJR 15, 
and from representatives of the National Rifle Association. On 
the 29th of February, we heard additional testimony from the NRA 
and from the Alaska Peace Officers Association. On March 2, we 
took the remaining testimony on the resolution, this time hearing 
from the Department of Law and the Department of Public Safety. 
We have held three hearings in the space of two weeks time, 
spending 2-1/2 hours of the committee's time on this resolution. 
The committee has made a serious effort to understand the complex 
legal issues involved and to hear from all interested parties. 
This does not constitute "bottling up" a resolution in committee. 
On the contrary, it should demonstrate to you my sincere interest 
in being fair to all those who would like to testify.

At the conclusion of the last hearing, I assured the sponsor 
I would bring the resolution back before the committee as soon as 
I could obtain some compromise language. We worked out an 
amendment and on Wednesday, March 9, the State Affairs Committee
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p a s s e d  o u t  a H o u s e  C o m m i t t e e  S u b s t i t u t e  f o r  CS S J R  15 w h i c h  
a c c o m m o d a t e s  t h e  c o n c e r n s  of  l a w  e n f o r c e m e n t  o f f i c i a l s .  I h a v e  
e n c l o s e d  a c o p y  f o r  y o u r  i n f o r m a t i o n ,  a l o n g  w i t h  t h e  l e t t e r  f r o m  
t h e  A l a s k a  C r i m i n a l  J u s t i c e  W o r k i n g  Group.

If y o u  h a v e  a n y  d o u b t s  a b o u t  t h e  r e c o r d  o n  t h i s  r e s o l u t i o n
o r  m y  g o o d  f a i t h  e f f o r t s  t o  p r o d u c e  a c o n s t i t u t i o n a l l y  v i a b l e
a m e n d m e n t ,  I h o p e  t h a t  y o u  w i l l  c o n t a c t  y o u r  l o c a l  N R A  
r e p r e s e n t a t i v e ,  R u p e  A n d r e w s ,  for v e r i f i c a t i o n  o f  m y  e f f o r t s  on 
b e h a l f  o f  d e v e l o p i n g  a g o o d  c o m p r o m i s e .  S o m e t i m e s  c o m m u n i c a t i o n  
b e t w e e n  J u n e a u  a n d  W a s h i n g t o n ,  D.C. is l e s s  t h a n  p e r f e c t .  I ' m  
a f r a i d  i n  t h i s  i n s t a n c e  it w a s  m i s l e a d i n g  a n d  n e e d s  t o  b e  
c o r r e c t e d .  A s  a n  o w n e r  o f  t h r e e  f i r e a r m s  a n d  as a n  i n d i v i d u a l  
w h o  w a s  r a i s e d  p h e a s a n t  h u n t i n g  w i t h  h e r  fath e r ,  I v e r y  m u c h  
r e s e n t  t h e  s u g g e s t i o n  t h a t  I am  s o m e h o w  " a n t i - g u n "  o r  t h a t  I a m  
r e s t r i c t i n g  t h e  p a s s a g e  of  l e g i s l a t i o n .

I h a v e  n e v e r  h a d  a n  o r g a n i z a t i o n  a c c u s e  m e  o f  t h i s  b e f o r e
a n d  I m u s t  s a y  I a m  s u r p r i s e d  t h a t  t h e  N R A  s e n t  o u t  a m a i l i n g  of
t h i s  s o r t  b a s e d  o n  t h e  r e c o r d  t h a t  I have. It  h a s  a l w a y s  b e e n  m y  
p o l i c y  t o  b e  f a i r  t o  f e l l o w  l e g i s l a t o r s  a n d  o r g a n i z a t i o n s  w h o  a r e  
i n t e r e s t e d  in h o l d i n g  a h e a r i n g  o n  bi l l s .  T h a t  i n c l u d e s  S e n a t o r  
Rodey, S J R  15, a n d  t h e  NRA.

If y o u  h a v e  a n y  a d d i t i o n a l  q u e s t i o n s  a b o u t  t h i s  i s s u e  o r  
w o u l d  l i k e  a n y  o t h e r  i n f o r m a t i o n ,  p l e a s e  call.

S i n c e r e l y ,

F r a n  U l m e r  
R e p r e s e n t a t i v e



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o r  L e g i s l a t i v e  a c t i o n  

1 6 0 0  R h o d e  I s l a n d  A v e n u e .  N .W .

W a s h i n g t o n ,  D . C .  2 0 0 3 6

PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA 
SUPPORT S J  JR. 15, R -E  CONSTITUTIONAL AMENDMENT

D ear NRA M em ber: F eb ru a ry  2 5 ,  1988

l> g e n t !  T h e  b a t t l e  to p ro te c t  your f i r e a rm s  r ig h t s  i s  on in Ju n e au .  As a spo r tsm an  in 
S ta te  House  D i s t r i c t  4 B ,  your help  is  needed  today to  s e cu r e  p a s s a g e  o f S . J .R .  1 5 ,  the r igh t  to 
keep and b ea r  a rm s  and f i r e a rm s  p reem pt ion  am endm en t to  your s t a t e  con s t i tu t io n .

M ake no m is t a k e ,  p a s s a g e  o f S . J .R .  1 5  i s  ab so lu te ly  n e c e s s a ry  in A la sk a  to c la r i f y  th a t  
the A la ska  C o n s t i tu t io n  g u a r a n te e s  the ind iv idua l r ig h t  to  keep  and b ee r  a rm s and ensure  tha t  
lo c a l i t ie s  m ay  not p a s s  "Morton G ro v e - s ty le "  handgun b an s  nor any o ther r e s t r ic t iv e  gun r ig h t s  
le g i s la t io n .

The  fu tu re  o f th is  c r i t i c a l  b i l l  r e s t s  la rg e ly  in th e  hand s o f your S t a t e  R e p re se n t a t iv e ,  
F ra n  U lm er , who i s  C ha irp e r son  o f the House  S t a t e  A f f a i r s  C o m m it te e .  R e p re se n t a t iv e  U lm er 
i s  cu r ren t ly  r e fu s in g  to a l low  the  C o m m it te e  to  vo te  on S . J .R .  1 5 ,  d e sp ite  the o ve rw ne lm ing  
support shown for th is  b i l l .  R e p r e s e n t a t iv e  U lm er i s  ho ld ing  the  b i l l  s im p ly  b ecau se  the  A la sk a  
P e a c e  O f f ic e r ' s  A sso c ia t io n  (APOA) se n t  w r i t t e n  d i s s e n t  to th e  F eb ru a ry  17  C o m m it te e  
h ea r in g  — but d id not even m ake  th e  e f f o r t  to  a t tend  the h e a r in g .

The  opposit ion  o f th e  APOA i s  b a sed  on the m is t a k e n  b e l i e f  th a t  S . J .R .  1 5  w i l l  c r e a t e  a
s i tu a t io n  w here  fe lo n s  a r e  no longer  exc luded  from f i r e a rm  ow nersh ip . A dd it iona l ly , they 
m is ta k en ly  b e l ie v e  S . J .R .  1 5  w i l l  in v a l id a te  som e o f th e  l a w s  cu r re n t ly  in e f f e c t  in A la sk a  such 
a s  those  re g u la t in g  co n ce a led  w eapon s  and po sse s s ion  o f  f i r e a rm s  by in to x ic a ted  persons .

I t  h a s  b een  po inted  out to th e  APOA and to R e p r e s e n t a t i v e  U lm er  th a t  th e re  is an 
e x te n s iv e  am oun t o f cou r t  p re ced en ce  w h ich  c le a r ly  show s  th a t  S . J .R .  15 w i l l  not p rec lude  
rea son ab le  r e g u la t io n s  on f i r e a rm s  such  a s  tho se  p rev iou s ly  m en t ioned . T he se  a re  f a c t s  - -  
b acked  by cou r t  d ec is io n s  ~  th a t  canno t be ignored .

T h e re  i s  ab so lu te ly  no doubt th a t  the  im po rtan t  lan gu ag e  re fo rm s  in S . J .R .  15 are
needed in the S t a t e  o f  A la sk a .  A lthough  m any o f you m ay fe e l  th a t  your r ig h t  to  keep and 
b ea r  a rm s  i s  p ro te c ted  by both th e  U .S . and your s t a t e  co n s t i tu t io n ,  th is  s im p ly  i s  not so i 
R e c e n t  cou r t  ru l in g s  a t  the  fed e ra l  le v e l  h ave  re je c te d  th e  Second  Amendm ent to the U .S. 
C on s t itu t io n  a s  i t  r e l a t e s  to  the s t a t e s .  W hat the co u r t s  h av e  s t a t e d  is  th a t  the Second 
A m endm ent ap p l ie s  only to the fe d e ra l  governm ent; th e r e fo r e ,  u n le s s  a s t a t e  h a s  a s im i l a r  
prov is ion  in i t s  c o n s t i tu t io n ,  the  f i r e a rm s  r ig h t s  of th e  c i t i z e n s  a re  in e x t rem e  jeopardy l

And u n fo r tu n a te ly ,  in A la sk a ,  your cu rren t  s t a t e  c o n s t i tu t io n a l  am endm ent does not 
p ro tec t  your r ig h t  to keep  and b ea r  a rm s  fo r hun t in g , r e c r e a t io n a l  shoo t ing , s e l f  d e fen se  or any 
number o f l e g i t im a t e  r e a so n s .  Indeed , a r e c en t  opinion by the  A la sk a  A tto rney  G enera l on the 
m ean ing  of A r t ic le  I, S e c t io n  1 9 ,  of th e  A la sk a  C on s t i tu t io n  s t a t e s :  "The modern jud ic ia l  v iew  
has in c re a s in g ly  found th a t  the gu a ran te ed  r ig h t  to keep  and b ea r  a rm s i s  not an in d iv id u a l^  
p ro tec ted  r ig h t ,  bu t r a th e r  a c o l l e c t i v e  r ig h t  w h ich  a l lo w s  th e  people of the va r io u s  s t a t e s  to 
s e rv e  in a m i l i t i a . "
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O r i g i n a l  s p o n s o r s :  Rodey, S z y m a n s k i ,
U e h l i n g ,  et al.

I N  T H E  S E N A T E BY THE JUD IC IARY COMMITTEE
H O U S E  CS F O R  CS  F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 15 ( J u d i c i a r y )  

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to t h e  C o n s t i t u­

tion of  the S t a t e  of  A l a s k a  r e l a t i n g  to 

the r i g h t  o f  a p e r s o n  to k e e p  a n d  be a r  

a r m s .

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, sec. 19, C o n s t i t u t i o n  o f  the S t a t e  o f  Alaska,, 

is a m e n d e d  to read:

S E C T I O N  19. R I G H T  T O  K E E P  A N D  B E A R  A R M S .  T h e  [A W E L L - R E G U L A T E D  

M I L I T I A  B E I N G  N E C E S S A R Y  T O  T H E  S E C U R I T Y  O F  A  F R E E  S T A T E ,  THE] r i g h t  of

the p e o p l e  to k e e p  a n d  b e a r  arms for l a w f u l  p u r p o s e s  s h a l l  not be

i n f r i n g e d , e x c e p t  that the m a n n e r  of  k e e p i n g  a n d  b e a r i n g  a r m s  m a y  be 

r e g u l a t e d  b y  l a w .

* Sec. 2. L E G I S L A T I V E  I N T ENT. (a) In p r o p o s i n g  t h e  a m e n d m e n t  to

art. I, sec. 19, C o n s t i t u t i o n  of  the S t a t e  o f  A l a s k a ,  i n  sec. 1 of this 

r e s o l u t i o n ,  the l e g i s l a t u r e  i n t e n d s  o n l y  that the p r o p o s e d  a m e n d m e n t  c l a r i­

fy the A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  that t h e  r i g h t  to  k e e p  a n d  bear 

a r m s  is a n  i n d i v i d u a l  r i g h t  as w e l l  as a c o l l e c t i v e  ri g h t .  T h e  a m e ndment,

if a d o p t e d ,  s h o u l d  n o t  be  c o n s t r u e d  to p r e c l u d e  the r e g u l a t i o n  of the

m a n n e r  in w h i c h  arms m a y  be  b o r n e ,  ca r r i e d ,  or  used. F o r  e x a m p l e ,  the

a d o p t i o n  o f  this a m e n d m e n t  s h o u l d  n o t  be i n t e r p r e t e d  to r e p e a l  o r  to re n d e r  

u n c o n s t i t u t i o n a l  s t a t u t e s  o r  m u n i c i p a l  o r d i n a n c e s  r e g a r d i n g  a s s a u l t ,  m i s­

co n d u c t  i n v o l v i n g  w e a p o n s ,  or o t h e r  s i m i l a r  o f f e n s e s .

(b) In the p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0 ( 6 ) -

( C ) , t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  o f  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  in (a) o f  this section.

- 1 - H C S  C S S J R  1 5 ( Jud)
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* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  the ” ~ters of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in  c o n f o r m i t y  

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  o f  the S t a t e  of A l a s k a ,  a n d  the e l e c­

ti o n  laws o f  the state.

I
f

H C S  C S S J R  1 5 ( Jud)
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ANALYSIS OF SJR 15

Claim: SJR 15 not needed; Second Amendment p rov ides p ro te c t i o n  to gun owners.
Consider the op in ion handed down in S ta te  v. F r i e l , 508 A .2d 123 (Me. 1986 ) :

"The Second Amendment i s  i n app l i c ab l e  to t h i s  case; i t  opera tes as a 
r e s t r a i n t  s o l e l y  upon the power o f  the n a t ion a l  government and does not 
r e s t r i c t  the power o f  the s ta t e s  to r egu la t e  f i r e a rm s . "

Other cases cu lminat ing with the same dec is ion :
M i l l e r  v. Texas , 153 U.S. 535 (1894 )
P re s se r  v. I l l i n o i s . 116 U.S. 252 (1886 )
Q u i l i c i  v. V i l l a g e  o f  Morton Grove, 695 F .2d 261 (1983 )
U.S . v. K o z e r s k i . 740 F.2d 952 ( 1 s t  C i r .  1984)
S ta te  v . Sanne. 116 N.H. 583 (1976)
S ta te  v. S k in n e r . 189 Neb.57 (1973 )

A d d i t i o n a l l y ,  in S ta te  v. S k in n e r , the Nebraska Supreme Court ru l e d  tha t  the 
Second Amendment to the U.S . C ons t i tu t ion  guarantees the r ig h t  to keep and bear 
arms to an organized m i l i t i a ,  not i n d i v i d u a l s .
This aspect  o f  the Skinner dec is ion  i s  qu i te  s im i l a r  to the Ap r i l  13, 1983,
op in ion o f  Alaska Atto rney General Norman C. Gorsuch on the meaning o f  A r t i c l e
I ,  Sect ion 19, o f  the Alaska C on s t i tu t io n ,  s t a t i n g -  "The modern j u d i c i a l  view 
has i n c r e a s ing ly  found tha t  the guaranteed r i g h t  to  keep and bear arms i s  not an 
i n d i v i d u a l l y  p ro tec ted r i g h t ,  but r a the r  a c o l l e c t i v e  r i g h t  which a l lows  the 
people o f  the va r ious  s ta t e s  to  serve in a m i l i t i a . "

Claim: Ind iv idua l  language in SJR 15 w i l l  a l l ow  fe l o n s  to own/possess f i r e a rm s .
Courts in  s ta t e s  with " in d i v id u a l "  c o n s t i t u t i o n a l  guarantees have c o n s i s t e n t l y  
r e j e c te d  cha l lenges to s ta t e  s ta tu te s  r e s t r i c t i n g  o r  denying the possess ion o f  
f i r e a rm s  by convicted f e l o n s :
(S t a te :  C i t a t i o n ;  C ons t i t u t i o n a l  Language; P r o s c r i p t i o n  By F e lo n s . )
North Dakota: St a te  v. Hic e h i l l ,  415 N.W.2d 481 ( 1 9 8 7 ) ;  "A l l  i n d i v i d u a l s  " ;

ownership o r  possess ion o f  f i r e a rm s .
Maine: S ta te  v. F r i e l , 508 A .2d 123 ( 1 9 8 6 ) ;  "Every c i t i z e n . . . . " ;

possess ion o f  f i r ea rm .
Kentucky: Eary v. Commonwealth. 659 S.W.2d 198 ( 1 9 8 3 ) ;  "A l l  m e n . . . . " ;

possess ion o f  handgun.
A1 abaina: Br istow v. 

possess ion
S ta te ,  418 S o . 2d 927 
o f  p i s t o l .

( 1 9 8 2 ) ;  "Every c i t i z e n . . M . • • »

Wyoming: C a r f i e l d  v. S ta te .  649 P . 2d 865 ( 1 9 8 2 ) ;  "The r ig h t  o f
c i t i z e n s . . . . " ;  possess ion o f  any f i r e a rm .



T e x a s . Shepperd v. State. 586 S.W.2d 500 (1979); "Every citizen...."; 
possession of firearm away from residence.

Louisiana: State v. Amos, 343 So.2d 166 (1977); "Each citizen....";
possession of firearms.

Colorado: People v. Blue. 544 P.2d 385 (1975); "The right of no person to
keep and bear arms...."; possession of firearms.

Washington: State v. Tully, 89 P.2d 517 (1939); "The individual citizen....'
possession of pistol.

In addition to the cases cited above, courts in Georgia, Oregon, and Arizona 
have also rejected challenges based on state constitutional keep-and-bear-arms 
provisions to statutes making illegal a felon's possessing a firearm.

Claim: SJR 15 will invalidate reasonable laws currently on the books

Specifically mentioned have been laws regulating the carrying of concealed 
weapons and proscribing possession of firearms by intoxicated persons. As 
above, numerous citations can be offered indicating that courts regularly and 
routinely rule that the right to bear arms is subject to reasonable regulation:

(State: Citation; Decision.)

Wyoming: State v. McAdams, 71 P.2d 1236 (1986); concealed carrying of arms 
subject to regulation.

Oregon: State v. Delgado, 692 P.2d 610 (1984); legislature mav regulate 
possession and use of arms.

Indiana: Schubert v. DeBard, 398 N.E.2d 1339 (1980); license mav be 
required to carry a pistol concealed.

Oregon: State v. Kessler, 614 P.2d 94 (1980): concealed weapon carrying 
regulations permissible.

Colorado: People v. Garcia, 595 P.2d 228 (1979): carrying a gun while drunk 
is outside the protected boundaries of the right to bear arms.

North Carolina : State v. Dawson. 159 S.^.2d .1 (1968): open carrying for 
unlawful purposes may be prohibited.

Kentucky: Holland v. Commonwealth, 294 S.W.2d 83 (1956): limits carrying of
concealed weapons.

Idaho: State v. Hart. 157 P.2d 72 (1945); upholds statutes prohibiting
the carrying of concealed weapons.



Anchorage Police Department Employees Assoc.
p c Box 1539 

786-8787

Anchorage. Alaska 99510

May 3, 1983

Honorable John Surd 
Chairman, House Jud ic ia ry  Committee 
Room 120 
Capi tol  Bldg.
Juneau, AK. 99811

Dear Representative Sund and Jud ic ia ry  Committee Members,

We are w r i t i n g  to rs -s ta te  our strongest opposit ion to Senate 
Jo in t  Resolut ion 15 tha t  1s now before you. We f a i l  to see the 
need fo r  such ammendlng c f  the State Cons t i tu t ion .

We feel  the e x is t in g  language in the current c o n s t i tu t io n  allows 
fo r  con t ro ls  on dangerous and i l l e g a l  weapons 3nd provides the 
necessary con tro ls  on use o f  f i rearms by those who a»'e i n e l i g i b l e .

We f in d  the e x is t in g  laws to be reasonable and necessary. 3y 
Considering and Changing the <-nncH + iit1on wording,  the l e g i s l a t i v e  
In te n t  can be loose ly  and bread*, in te rp re ted  to a l low fu r the r  
breeching o f  publ ic  sa fe ty .

Th« recent  and t r eg i c  death u " or, Anchorage woman indicates a 
need fo r  some r e s t r i c t i o n s  in f i rearms r igh ts  in  comparison to 
opening up the system to make 1t looser,  The f i rearm used ir. her 
deatn was purchased the day o f  the offense, on ly  90 minutes before 
the a t ta ck .

We expect th a t  changing the c o n s t i tu t io n  to »*?*lect the issue 
o f  in d iv id u a l  r i g h t  versus the c o l l e c t i v e  r i g h t  w i l l  open up 
pandora's box. We feel  tne present law i t  not broken co i t  doea 
not need re o a i r .

S incere ly ,

Chairman
L e g is la t iv e  A f f a i r s  Committee
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ANCHORAGE, ALASKA 89502-0650 
(907) 264-4545

M u n i c i p a l i t y
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T he M u n i c i p a l i t y  d o e s  n o t  o p p o s e  a  c o n s t i t u t i o n a l  am en d m en t t h a t  
r e d e f i n e s  t h e  " r i g h t  t o  b e a r  a rm s "  a s  a  p e r s o n a l  r i g h t  v e s t e d  in  
e a c h  c i t i z e n  o f  t h e  s t a t e .  We a r e  v e r y  c o n c e r n e d  h o w e v e r  w i th  
t h e  way i n  w h ic h  t h e  m e a s u r e  i s  now d r a f t e d .  O u r c o n c e r n s  a r e  
b a s e d  o n  t h e  f a c t  t h a t  t h e  p r e s e n t  l a n g u a g e ,  q u i t e  a r g u a b l y ,  
w o u ld  n o t  p e r m i t  t h e  6 t a t e  .o r  a  m u n i c i p a l i t y  t o  r e g u l a t e  e i t h e r  
t h e  ty p e  o f  a rm s  p o s s e s s e d  o r  t h e  m a n n e r  a n d  c i r c u m s t a n c e s  o f  
p o s s e s s i o n .

W h ile  t h e  v e r s i o n  p a s s e d  b y  t h e  S e n a t e  c l e a r l y  a l l o w s  r e g u l a t i o n  
o f  t h e  u s e  o f  a r m s ,  m any e x i s t i n g  la w s  d o  n o t  r e l a t e  t o  t h e  
s i m p l e  u s e  o f  a  w e a p o n , b u t  r a t h e r  t o  i t s  f u n c t i o n  an d  t o  t h e  
m a n n e r  a n d  c i r c u m s t a n c e s  i n  w h ic h  i t  i s  p o s s e s s e d .  P u b l i c  s a f e t y  
c o n c e r n s  dem and  t h a t  t h e  s t a t e  l e g i s l a t u r e  a n d  l o c a l  a s s e m b l i e s  
b e  p e r m i t t e d  t o  b a n  c e r t a i n  t y p e s  o f  a r ra s  s u c h  a s  b o m b s , h a n d  
g r e n a d e s ,  m a c h in e  g u n s ,  s i l e n c e r s ,  s a w e d - o f f  s h o t g u n s  a n d  b u l l o t s  
d e s i g n e d  t o  p i e r c e  p r o t e c t i v e  d e v i c e s  w o rn  b y  la w  e n f o r c e m e n t  
o f f i c i a l s .  We b e l i e v e  l i k e w i s e  t h a t  t h e  c o n s t i t u t i o n  s h o u l d  p e r ­
m i t  th e *  L e g i s l a t u r e  t o  b a r  t h e  p o s s e s s i o n  o f  a r m s  b y  c e r t a i n  
c l a s s e s  o f  c o n v i c t e d  c r i m i n a l s ,  i n t o x i c a t e d  o r  m e n t a l l y  d i s t u r b e d
p e r s o n s .  F i n a l l y  we f e e l  i t  i s  e s s e n t i a l  t o  c o n t r o l  t h e  c i r ­
c u m s ta n c e s  i n  w h ic h  o t h e r w i s e  l a w f u l  w e a p o n s  a r e  p o s s e s s e d  b y
l i m i t i n g  t h e  c a r r y i n g  o f  c o n c e a l e d  w e a p o n s ,  t h e  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  o n  l i c e n s e d  p r e m i s e s ,  t h e  p o s s e s s i o n  o f  a  f i r e a r m  
b y  a m in o r  w i t h o u t  p a r e n t a l  c o n s e n t ,  e t  c e t e r a .  We r e i t e r a t e  th e  
p o s i t i o n  t a k e n  b y  A t t o r n e y  G e n e r a l  H a r o ld  B row n i n  h i s  M arch 2 6 ,  
1986  l e t t e r  r e g a r d i n g  SJR  3 9 i

T h e s e  s t a t u t e s  ( t h a t  w o u ld  b e  i n v a l i d a t e d  b y  
S JR  3 9 ] s e r v e  a n  i m p o r t a n t  p u b l i c  s a f e t y  f u n c ­
t i o n  b y  c a r e f u l l y  r e g u l a t i n g  t h e  p o s s e s s i o n  o f  
e s p e c i a l l y  d a n g e r o u s  w e a p o n s  o r  w e a p o n s
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c a r r i e d  I n  a n  e s p e c i a l l y  d a n g e r o u s  m a n n e r  o r  
p l a c e .  I f  t h e  l e g i s l a t u r e  d o c s  n o t  i n t e n d  t o
r e n d e r  t h e s e  B t a t u t e s  u n e n f o r c e a b l e ,  n o r  t o  
f o r e c l o s e  a  f u t u r e  l e g i s l a t u r e  f ro m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  i n  a  c h u r c h  o r  o n  s c h o o l  
g r o u n d s  f o r  e x a m p l o ) ,  t h e n  t h e  l e g i s l a t u r e s  
i n t e n t  t o  c o n t i n u e  t o  a l l o w  a  r e a s o n a b l e  r e g u ­
l a t i o n  by  la w  s h o u l d  b e  m ad e  c l e a r .

T he c l a r i t y  o f  i n t e n t  r e f o r r e d  t o  b y  t h e  A t t o r n e y  G e n e r a l  m u s t  b e  
e m b o d ie d  i n  t h e  m e a s u r e  i t s e l f .  O th e r w i s e  b o t h  s t a t e  a n d  
M u n i c ip a l  p r o s e c u t o r s  w i l l  f a c e  a  f l u r r y  o f  l o g a l  c h a l l e n g e s  by  
t h o s e  c h a r g e d  w i t h  w e a p o n s - r e l a t e d  o f f e n s e s .

I n  c o n c l u s i o n ,  we u r g e  t h a t  i f  t h e  c o m m i t t e e  d o e s  n o t  i n t e n d  t o  
i n v a l i d a t e  e x i s t i n g  s t a t u t e s  a n d  o r d i n a n c e s  r e g u l a t i n g  t h e  t y p o  
o f  a rm s  t h a t  m ay b e  p o s s e s s e d ,  a n d  t h e  c i r c u m s t a n c e s  o f  
p o s s e s s i o n ,  th e n  i t  m u s t  em body t h i s  i n t e n t  c l e a r l y  w i t h i n  t h e  
am en d m en t t h a t  i s  o f f e r e d  t o  t h e  v o t e r s  f o r  r a t i f i c a t i o n .

el--------
m u n i c i p a l  A t t o r n e y  A n c h o r a g e  P o l i c e  D e p a r tm e n t



OWCE o r  THE MUNICIPAL ATTORNEY

F e b r u a r y  2 5 ,  1 9 8 6

A N C H O R A G E .  A L A S K A  8 0 5 0 ? .0 6 5 0  
( 9 0 7 )  2 6 4 -4 5 4 5

POUCH 6-650

TONY KNOWllS.  
MAYOfl

TO j M em bers o f  t h e  S e n a t e  l u d i c i a r y  C o m m itte e  

Re« S e n a t e  J o i n t  R e s o l u t i o n  N o . 39

T he p r o p o s e d  a m e n d m e n t t o  A r t i c l e  I ,  S e c t i o n  19 o f  t h e  S t a t e  
C o n s t i t u t i o n  3 e t  f o r t h  i n  S e n a t e  J o i n t  R e s o l u t i o n  N o. 39  c o u l d ,  
i n  i t s  o r i g i n a l  f o r m ,  p r e c l u d e  t h e  r e g u l a t i o n  o f  c o n d u c t  w h ic h  
h a s  t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  t o  b e  c r i m i n a l .  O f p a r t i c u l a r  
c o n c e r n  i s  t h e  c l a u s e  b e g i n n i n g  o n  l i n e  15 w h ic h  s p e c i f i e s  
" . . . p e r s o n a l  d e f e n s e  a n d  f o r  t h e  d e f e n s e  o f  f a m i l y ,  p r o p e r t y , . 
T h i s  p r o v i s i o n  c o u l d  b e  r e a d  t o  i n v a l i d a t e  a l l  e x i s t i n g  s t a t e  a n d  
m u n i c i p a l  la w s  g o v e r n i n g  t h e  U 3e o f  f i r e a r m s  f o r  s e l f - d e f e n s e  a n d  
t h e  d e f e n s e  o f  p r o p e r t y .  H i s t o r i c a l l y ,  t h e  r i g h t  t o  u s e  f i r e a r m s  
t o  p r o t e c t  s e l f ,  f a m i l y ,  a n d  p r o p e r t y  h a s  b e e n  c u r t a i l e d .  T he  
am en d m en t i n  i t s  p r e s e n t  fo r m  w o u ld  c a s t  d o u b t  o n  t h e  v i a b i l i t y  
o f  c o n t i n u e d  r e g u l a t i o n  o f  s u c h  i t e m s .

T he  a m e n d m e n t, i n  i t s  p r e s e n t  f o r m ,  w o u ld  a l s o  h a v e  t h e  l i k e l y  
a f f e c t  o f  n u l l i f y i n g  s t a t e  a n d  m u n i c i p a l i t i e s  la w s  r e g u l a t i n g  t h e  
p o s s e s s i o n  o f  f i r e a r m s .  T h i s  i s  b e c a u s e  o f  t h e  d e l e t i o n  o f  p r o ­
v i s i o n s  r e f e r e n c i n g  a  " w e l l  r e g u l a t e d  m i l i t i a . "  H i s t o r i c a l l y ,  
t h e  c o u r t s  h a v e  i n t e r p r e t e d  t h a t  p h r a s e  a s  c r e a t i n g  n o t  a  p e r ­
s o n a l  r i g h t  t o  b e a r  a r m s ,  b u t  r a t h e r  a  r i g h t  o f  t h e  s t a t e  t o  
m a i n t a i n  a  m i l i t i a .  T h e  d e l e t i o n  o f  t h a t  p h r a s e  w o u ld  c a s t  d o u b t  
o n  t h e  v a l i d i t y  o f  a l l  p r e v i o u s  c o u r t  d e c i s i o n s  p e r t a i n i n g  t o  t h e  
i n t e r p r e t a t i o n  o f  s e c t i o n  1 9 ,  a n d  a  s i m i l a r  p r o v i s i o n  o f  t h e  
F e d e r a l  C o n s t i t u t i o n .  W ith  t h e  d e l e t i o n  o f  t h a t  b o d y  o f  l a w ,  t h e  
p h r a s e  " s h a l l  n o t  b e  i n f r i n g e d "  w o u ld  t a k e  o n  a w h o le  new  
m e a n in g .  T h u s ,  t h e  s t a t e  a n d  l o c a l  g o v e r n m e n ts  c o u l d  l o s e  t h e  
a b i l i t y  t o  r e g u l a t e  s u c h  a c t i v i t i e s  a s  t h e  c a r r y i n g  o f  c o n c e a l e d  
w e a p o n s  a n d  t h e  o b l i t e r a t i o n  o f  s e r i a l  n u m b e r s  o n  f i r e a r m s .

The p r o v i s i o n  c o u l d  e a s i l y  b e  am e n d e d  s o  a s  t o  a f f i r m  t h e  r i g h t  
o f  t h e  i n d i v i d u a l  t o  own a n d  p o s s e s s  f i r e a r m s  ( a s  o p p o s e d  t o  t h e  
r i g h t  o f  t h e  s t a t e  t o  m a i n t a i n  a  m i l i t i a )  w i t h o u t  p r e c l u d i n g  t h e  
L e g i s l a t u r e ' s  a b i l i t y  t o  p r e s c r i b e  c e r t a i n  c o n d u c t  w i t h  r e s p e c t
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t o  t h e  u s e  a n d  p o s s e s s i o n  o f  d e a d l y  w e a p o n s .  F i r s t ,  I  w ou ld  p r o -  
p o so  a c h a n g e  t o  l i n e  15  w h e re b y  t h e  t e r m  " p e r s o n a l "  w ou ld  b e  
r e p l a c e d  b y  " l a w f u l "  a n d  t h e  p h r a s e  " a n d  f o r  t h e  d e f e n s e "  b e  
r e p l a c e d  b y  t h e  p h r a s e  " o f  s e l f " .  I n  a d d i t i o n ,  l i n e  17 s h o u ld  bo 
c h a n g e d  b y  a d d in g  l a n g u a g e  a f t e r  t h e  t e r m  " c i t y "  w h ic h  w ou ld  r e a d  
" . . . e x c e p t  t h a t  t h e  r a e n n e r  i n  w h ic h  a rm s  a r e  p o s s e s s e d  may b e  
s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n s  d e s i g n e d  t o  p r o t e c t  t h e  p u b l i c  
s a f e t y " .

I n  a d d i t i o n ,  i f  t h e  C o m m i t t e e 's  i n t e n t  i s  m e r e l y  t o  e s t a b l i s h  a 
p e r s o n a l  r i g h t  t o  t h e  o w n e r s h i p  a n d  p o s s e s s i o n  o f  f i r e a r m s  a n d  
n o t  t o  o v e r t u r n  e x i s t i n g  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s ,  t h e n  
s u c h  i n t e n t  s h o u l d  b e  p l a i n l y  s e t  f o r t h  i n  a  p e r m a n e n t  r e p o r t  
t h a t  w i l l  s e r v e  i n  t h r  f u t u r e  t o  g u i d e  t h e  c o u r t s .  F u r t h e r m o r e ,  
i f  t h e  a d d i t i o n a l  l a n g u a g e  I  h a v e  s u g g e s t e d  i s  a d d e d  t o  t h e  
am e n d m e n t, t h e  C o m m itte e  r e p o r t  s h o u l d  c l a r i f y  t h e  C o m m it te e 's  
i n t e n t  b y  s p e c i f y i n g  t h a t  t h e  a b i l i t y  o f  s t a t e  a n d  l o c a l  g o v e r n ­
m e n t t o  im p o se  r e a s o n a b l e  r e g u l a t i o n s  o n  t h e  p o s s e s s i o n  o f  
f i r e a r m s  w o u ld  i n c l u d e  la w s  c u r t a i l i n g  t h e  p o s s e s s i o n  o f  c o n ­
c e a l e d  w e a p o n s  o r  w e a p o n s  t h a t  h a v e  a l t e r e d  i d e n t i f i c a t i o n  n a r k s ,  
b u t  w o u ld  n o t  i n c l u d e  t h e  r i g h t  o f  t h e  s t a t e  o r  l o c a l  g o v e rn m e n t  
t o  e n a c t  a n  o u t r i g h t  b a n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  a r m s .

V e ry  t r u l y  y o u r s ,

DEPARTMENT OF LAW

J e r r y  W e r tz b a v .g h e r  
• i u n l c i p a l  A t t o r n e y



.  •   • —  _

n̂*r i -rtretore

M a rc h  2 6 ,. 1 9 8 6  .’ L’ C J V t o

A1 A R 2 6  I S f t  

• W o , ^

• rnhk tra tion  '.
The H o n o ra b le  V ic  F is c h e r  • * . • . - .
A la s k a  S t a t e  - L e g is la t u r e  • • • . * '
p.b. Bpx v . ; * . *•*.■.'. -
J u n e a u , A la s k a  99811  . '• •  *

• •
Res S .J .R .  39

D e a r  S e n a to r  F is c h e r :

You h ave  a s k e d  f o r  th e  D e p a r tm e n t  o f  L a w 's  com ments 
upon t h e  c u r r e n t  la n g u a g e  o f  S . J . R .  3 9 ,  a  r e s o l u t io n  p ro p o s in g  
an am endm ent t o  A r t i c l e  1 ,  s e c . 1 9  o f  t h e  s t a t e  c o n s t i t u t i o n ,  
r e l a t i n g  t o  a  c i t i z e n ' s  r i g h t  t o  k e e p  an d  b e a r  a rm s . As I  
u n d e rs ta n d  i t ,  S . J .R .  3 9 ,  as  am ended on . t h e  S e n a ta  f l o o r  
y e s t e r d a y ,  p r o v id e s  t h a t  a r t .  I ,  s e c .  • 19 o f  th e  A la s k a  
C o n s t i t u t io n  w i l l  b e  am ended t o  r e a d i

SECTION 1 9 .  R IGHT TO KEEP AND BEAR ARMS. The  
[A WELL-REGULATED M IL IT iA  B E IL S ' NECESSARY TO THE  
SECURITY OF A  FREE S T A T E , TH E] r i g h t  o f  e a c h  
c i t i z e n  o f  th e  e t a t e  [T H E  PEOPLEJ t o  k a e p  and  
b e e r  arm s f o r  l a w f u l  d e fe n s e  o f  c a l f ,  f a m i l y ,

’ p r o p e r t y ,  and  th e  s t a t e  and  f o r  l a w f u l  h u n i ln q T  
r e c r e a t i o n ,  an d  o t h e r  l a w f u l  p u r p o s e s ,  s h a l l  h o t  
E e " " in f r in g e d  b y  a  a t a t e  o r  b y  a  b o ro u gh o r  o i t y  
o f  th e  s t a t e .

•••— . *  , . . •
.Wo a r e  c o n c e rn e d 1 t h a t  t h e  * la n g u a g e  p r e s e n t ly  

c o n ta in e d  in  S .J .R  39 m ig h t  a l l o w  . t a t a r  c o n s t i t u t i o n a l  
c h a l le n g e  t o  some e x i s t i n g  s t a t e  s t a t u t e s .  P r e s e n t  la w ,  f o r  
e x a m p le , p r o h ib i t s  a  c o n v ic t e d  f e l o n  fro m  p o s s e s s in g  a  
c o n c a a la b le  f i r e a r m ,  p r o h ib i t s  p o s s e s s io n  o f  o e r t a i n  w eapons  
such a s  bom bs, h an d  g r e n a d e s ,  s i l e n c e r s ,  a n d  s a w e d -o f f  s h o t  
g u n s , p r o h ib i t s  p o s s e s s io n  o f  a  f i r e a r m  w h i l e  i n t o x i c a t e d ,  o r  
th e  d is c h a r g e  o f  a  f i r e a r m  f ro m , o n ,  o r  a c r o s s  a  h ig h w a y , th e  
c a r r y i n g  o f  a  c o n c e a le d  w ea p o n , p o s s e s s io n  o f  a  lo a d e d  f i r e a r m  
on l ic e n s e d  p ro m is e s , o r  p o s s e s s io n  o f  - a  f i r e a r m  b y  a  m in o r- 
w it h o u t  p a r e n t a l  c o n s e n t .  (S ee. AS 1 1 . 6 1 . 2 0 0 - . 2 2 0 . )

* e  *  •  •  *  * * , *  •Th ese  s t a t u t e s '  s e rv e *  a n  im p o r t a n t  p u b l i c . s a f e t y  
f u n c t io n  b y  c a r e f u l l y  r e g u l a t in g  t h e  p o s s e s s io n  o f  e s p e c i a l l y  
d a n g e ro u s  w eapons o r  w e a p o n s -c a r r ie d  i n - o n  e s p e c i a l l y  d a n g e ro u s  
m an n er o r  p la c e .  X f  t h e  l e g i s l a t u r e  d o es- nfct in t e n d  to ' r e n d e r
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t h e s e ,  r s t a . t u t o d  . 'v i n o n f o i f O B i i b l e ' ; n o r  '•'-.’t o ' - ' . f o r e c l o s e  7 a .- \ 'fv l tW re  
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: p o s s e s s io n  o f  lo a d e d  ; f  i r e a t tn a .  i r i . 'e  'c h u fc 'h ' cfc tori: s d h d d l.g t ib u n d R ;  
f o r  e x a m p le ) ,  th a n  t h e '  l e g i s l a t u r e 1 a - i n t e n t  t o  c o n t in u e --  t o  ' 
a l lo w  re a s o n a b le  r e g u l a t io n  b y  la w  -s h o u ld  .b o  made c l e a r .  T h e  
p o s s i b i l i t y  t h a t  th p  la n g u a g e  p ro p o s e d  i n  S . J . R .  39 o ^ u ld  bp  
I n t e r p r e t e d  aa  i n v a l i d a t i n g  soma p o r t io n s  o f  A la s k a 'a  p r e s e n t  
• c r ip i n a l  cod e  l a  a '  r e a l  o n e .' . 8 * o , .  f o r  e x a m p le , .  S t a t e ,  v .  

.K e s s le r ,  614 . P . 2d 94 (O r e .  1 9 8 0 ) ,  a n d  S t a t e '  v .  D a lc a d o .  .6 9 7  
fc-.Sd 610 (O re .  1 9 8 4 ) .  ' “  y ~ .----------— • /

‘ ■'v  Va )> o lia v e  t h a t *  a n y -  p o s s ib ly  . • .a m b ig u ity ' c O u ld . b u . 
e l im in a t e d  b y  th e  a d d i t i o n , ' a t  t h e  -and o f  th e  c u r r a n t  la n g u a g e ,  
o f  th e  p h ra s e  " e x c e p t  t h a t  . 'th e  tnannor o f  k e e p in g  and  b e a r in g  
arms n a y  be r e g u la t e d  b y  l a w . "  T h is  s u g g e s te d  la n g u a g e  i s  
b ased  upon s i m i l a r  p r o v is io n s  i n  t h e  c o n s t i t u t i o n s  o f  s e v e r a l  
O th e r  s t a t e s ,  in c lu d 'n g  F l o r i d a  ( a r t .  I ,  s e c .  8 ) ,  G e o r g ia  ( a r t .  
X , s e c . 1 ) ,  an d  U ta h  ( a r t .  X ,  s e c .  6 ) .  T h e  a d d i t io n  o f  t h i a  
c la u s e  w o u ld  make i t  c l e a r  t h a t ,  a l t h o u g h  a  c i t i z e n ' s  b a s ic  
r i g h t  t o  k e e p  and b e a r  a rm s  may n o t  b a  i n f r i n g e d ,  r a a a o n a b le  
and a p p r o p r ia t e  r e g u la t io n  o f  t h e  m an n er i n  w h ic h  arm s a r e  k e p t  
o r  b o rn e  ( i . e . ,  p o s s e s s io n  b y  f e l o n s ,  b y  m in o r a ,  i n  a  b a r ,  
w h ile  i n t o x ic a t e d ,  e t c . )  i s  n o t  a n  in f r in g e m e n t  on an  
I n d i v i d u a l 's  c o n s t i t u t i o n a l  r i g h t .  K r .  Rupe A n d ra w s , A la s k a  
F ie l d  R e p r e s e n t a t iv e  f o r  t h e  R a t i o n a l  R i f l e  A s s o c ia t io n ,  h as  
in d ic a t e d  t h a t  h is  o r g a n i z a t i o n  W o u ld  n o t  o b je c t  t o  t h e
in c lu s io n  o f  t h i s  a d d i t i o n t l  la n g u a g e  i n  S . J . R .  3 9 .  X a ls o  
s u g g e s t t h a t  y o u  c o n s id e r  r e t a i n i n g  t h e  la n g u a g e  i n  th e  p r e s e n t  
c o n s t i t u t i o n a l  p r o v is io n  " t h e  p e o p l e , ” r a t h e r  th a n  Ohange i t  t o  
"each  c i t i z e n  o f  th e  s t a t e . ” S t a t e  c o n s t i t u t i o n a l  p r o v is io n s  
have t r a d i t i o n a l l y  r e c o g n iz e d  t h e  e tp ia l  r i g h t s  o f  a l l  r a a id e n t s  
O f th e  s t a t e ,  r e g a r d le s s  o f  t h e  r e s i d e n t * a  n a t i o n a l  o r i g i n .

A c a r e f u l l y  d r a f t e d  am endm ent w o u ld  m in im is e  t h e
p o s s i b i l i t y  t h a t ,  s h o u ld  t h e  p ro p o s e d  c o n s t i t u t i o n a l  am endm ent 
be adopted -, a  c r i m i n a l  d e f e n d a n t  W ould  l a t o r  be a b le  t o  a rg u e  
t h a t  a  c r i m i n a l  w eapons m is c o n d u c t  s t a t u t e  i s  u n c o n s t i t u t i o n a l  
bocauaa i t  v i o l a t e s  h is  r i g h t  t o  k e e p  a n d  b e a r  arm s u n d e r  a r t .
1 ,  s o c . 19 o f  th o  s t a t e  c o n s t i t u t i o n .

_________  _   r.   ^

H a r o ld  M . Brow n  
A t t o r n e y  G e n e r a l

HM B iG A Higb-13v
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® Main Office (907) 224-3331

• Police (907) 224-3338

• Harbor (907) 224-3138

• Fire (907) 224-3445

• Telecopier (907) 224-3248

A p r i l  14, 1988

The H o n o r a b l e  J o h n  Sund, Chairman, J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P.O. B o x  V, M a i l  S t o p  3 1 0 0  
June a u ,  A l a s k a  9 9 8 1 1

D e a r  Sir:

I am w r i t i n g  t o  e x p r e s s  m y  o p i n i o n  on S e n a t e  J o i n t  R e s o l u t i o n  No. 15.

I f e e l  t h a t  t h e  b i l l  is u n n e c e s s a r y ,  b e c a u s e  t h e  r i g h t s  of t h e  
i n d i v i d u a l  a r e  a l r e a d y  a d d r e s s e d  in t h e  c o n s t i t u t i o n .

B u t  m o r e  i m p o r t a n t l y ,  it w o u l d  a p p e a r  t h a t  t h i s  b i l l  is an e f f o r t  t o  
e x t e n d  t h o s e  r i g h t s  b y  m u d d y i n g  the water. I a m  s u r e  t h a t  t h e  i n t e n t  
is n o t  t o  a l l o w  t h o s e  i n d i v i d u a l s  w h o  w o u l d  u s e  w e a p o n s  c r i m i n a l l y  m o r e  
f reedom. H o wever, t h e r e  is t h e  d i s t i n c t  p o s s i b i l i t y  t h a t  t h i s  w o u l d  b e
a s p i n  o f f  e f f e c t  of t h e  p a s s a g e  of t h i s  r e s o l u t i o n .

S u r e l y  it is a p p a r e n t  t h a t  l e g i s l a t i v e  d i r e c t i o n ,  w h i c h  m a n y  t i m e s  
a f f e c t s  p u b l i c  a t t itudes, m u s t  r e m a i n  in an a r e a  of r e s t r a i n t  w h e n  it 
c o m e s  t o  t h e  u s e  of w e a p o n s  t h a t  m a y  e a s i l y  be t u r n e d  a g a i n s t  t h e  
public. O u r  p e r s o n a l  f r e e d o m s  c u r r e n t l y  a r e  n o t  b e i n g  infringed. 
T e l l i n g  t h e  p u b l i c  t h a t  t h e i r  ri g h t s  e x t e n d  p a s t  t h e  c u r r e n t  level w i l l
o n l y  c a u s e  t r o u b l e  f o r  all of us.

H o w  m a n y  of t h e  p u b l i c  wi l l  re a d  t h i s  t o  m e a n  t h a t  S a t u r d a y  n i g h t  
s p e c i a l s ,  a u t o m a t i c  weapons, and o t h e r s  a r e  o k a y  t o  o w n  a n d  u s e ?  I 
d o u b t  t h a t  m a n y  of t h e  c i t i z e n s  of t h i s  S t a t e  will. H o wever, t h o s e  w h o  
d o  s e e  f i t  t o  b r e a k  t h e  laws and e n d a n g e r  t h e  l i ves of o t h e r s  w i l l  u s e  
t h i s  t o  t h e i r  adv a n t a g e .

I a s k  t h a t  y o u  t a k e  t h e s e  m a t t e r s  i n t o  c o n s i d e r a t i o n  as y o u  d e l i b e r a t e  
on t h e  p a s s a g e  of t h i s  resolution.

S i n c e r e l y ,    / 7

L o u i s  A. -Bencardino 
^ n i e f  of  P o l i c e  
S e w a r d  P o l i c e  D e p a r t m e n t

L A B / d r a



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o r  L e g i s l a t i v e  A c t i o n  

5 6 5  C a p i to l  M a l l .  S u i t e  4 6 6  

S a c ra m e n to . CA 95 8 1 4  

(916) 4 4 6 -2 4 6 5

A P R  8  1 S 8 8

Pouch V
Juneau, AK 99811

Dear Represenptx ive Sund:
Thank you again f o r  tak ing  the time to meet with us l a s t  week regard ing SJR 15, 
t he^gonsTm i t iona l  Amendment f o r  the r ig h t  to keep and bear arms.
You agreed nhat our language would not change the cu r ren t  s t a tu te s  regard ing 
ownership and possess ion o f  f i r ea rms by f e l o n s  but you did express concern 
_regardj jig/ o the r  reasonab le  regu la t io n s  which might be i n v a l id a ted  ( i . e . ,  
concealed c a r r y in g ,  possess ion by in tox ica ted  pe rsons ) .
I have inc luded , f o r  convenient re fe rence ,  a copy o f  the an a ly s i s  given to  you 
l a s t  week a long with the c o n s t i t u t i o n a l  language from each s ta t e  from which a 
cour t  case i s  c i t e d .  You w i l l  note tha t  rega rd le s s  o f  the s p e c i f i c  language 
contained in the ind iv id ua l  s t a t e ' s  c o n s t i t u t i o n ,  cour ts  r e g u l a r l y  and r o u t i n e l y  
r u l e  that the r i g h t  to bear arms i s  sub jec t  to reasonab le  r e g u l a t i o n .
Rep resen ta t ive  Gruenberg o f f e r e d  a l t e r n a t i v e  language to that  which passed out 
o f  the S ta te  A f f a i r s  Committee. His proposed language i s  s h o r t e r  and more 
concise than the cu r ren t  ve r s ion  o f  SJR 15, a t t r i b u t e s  which the Nat iona l  R i f l e  
Assoc ia t ion  c e r t a i n l y  agrees are d e s i r ab le  in c o n s t i t u t i o n a l  language. 
Rep resen ta t ive  Gruenberg's p roposa l ,  which the NRA supports and has given to the 
Alaska Peace O f f i c e r s  Assoc ia t ion  f o r  comment, reads as f o l l ow s :

Your support f o r  t h i s  a l t e r n a t e  language would be g r e a t l y  apprec ia ted by the , 
Na t iona l  R i f l e  Assoc ia t ion  and a l l  law-abiding gun owners in A laska . As w e /  
d iscussed, a hear ing  date some time dur ing the week o f  Ap r i l  18 would be 
d e s i r a b l e .  P lease have your s t a f f  contact  me when a date has been se le c ted .

r

"The r i g h t  o f  the people to keep and bear arms f o r  law fu l  purposes s h a l l  
not be i n f r in g ed  by the s ta t e  o r  any p o l i t i c a l  subd iv i s ion  t h e r e o f . "

Enclosure
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ALASKA PEACE OFFICERS ASSOCIATION
State APOA Office • P.O. Box240106 • Anchorage. A X 99624-0106 • (907)786-1807

February 15, 1988

The Honorable Fran Ulmer 
Chair, State Affairs Committee 
Alaska State Legislature 
P. 0. Box V  
Juneau, AK 99811

Dear Fran:

I am writing concerning Senate Joint Resolution 15 which proposes 
an amendment to the Constitution of the State of Alaska. The 
resolution has been referred to the House State Affairs Committee.

On January 14, 1988, the Alaska Peace Officers Association Board 
of Directors formally received the proposed resolution. At the 
conclusion of the review a motion was unanimously passed opposing 
Senate Joint Resolution 15.

Our concern with this amendment change is that the door could be 
conceivably left open to eliminate other laws currently cn the 
books. Laws such as felon in possession of a handgun, possession 
of weapons by intoxicated persons, carrying concealed weapons, 
etc. We feel these are fair and justifiable laws that are 
obviously needed.

As you are probably aware, a majority of our members are gun 
enthusiast. We are engaged in many activities such as hunting, 
target shooting, trap shooting and almost any sporting activity 
relating to guns and weapons. We do not feel our current 
constitution prohibits or dampens any legitimate activity in 
relation to these activities.

Therefore, if the machine is not broken, why fix it. We do not 
feel the current constitution infringes upon any person or group, 
the right to bear arms. It does, however, allow the state to 
control the possession of weapons by certain people such as 
felons and people under the influence. It also allows the state 
to control certain classes of weapons, such as bombs, silencers, 
sawed-off shotguns, switchblade knives and the like.

Petersburg 
Scott Eddy
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If you have any further questions, please contact me. 

Sincerely,

Ed Kalwara 
State President
Alaska Peace Officers Association 
2760 Sherwood Lane 
Juneau, AK 99801 
789-2165 (work)
789-0036 (heme)

cc: Governors Criminal Justice Working Group
John Sund, Chair, House Judiciary Committee ̂  
All Members of the House State Affairs Committee
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ARTICLE

S T A T E  C O N S T IT U T IO N S  A N D  T H E  R IG H T  
T O  K E E P  A N D  B E A R  A R M S  

R o b e r t  D ow lu t*  
J a n e t  A. K n o o p * *

I .  I n t r o d u c t i o n

Guarantees of individual liberties under federalism have 
two components: the federal Constitution and state constitu­
tions. The constitutions of thirty-nine (39) states guarantee a 
right to arms.1 By comparison to the second amendment of 
the United States Constitution the textual content of most

• R obert Dowlut: B.S., Indiana University, 1975; J.D., Howard University, 1979; 
Member D.C. Bar.

** Ja n e t A. Knoop: B.A., College of New Rochelle, 1978; Cum Laude Graduate, 
J.D., Pace University, 1981; Member D.C. and N.Y. Bar.

1. See  th e  Appendix. California, Delaware, Iowa, Maryland, M innesota, Ne­
braska, New Jersey, New York, N orth Dakota, W est Virginia, and Wisconsin do not 
have a specific guarantee to arms in their constitutions. However, six of those states 
guarantee to  all persons the natural or inalienable right to self-defense. C a l . C o n s t . 

art. I, §1; D e l . C o n s t , preamble; I o w a  C o n s t , art. I, §1; N.J. C o n s t , art. I, §1; N.D. 
C o n s t , art. I, §1; W. V a . C o n s t , art. Ill, §1. Two other states consider the righ t to lifs 
an inherent right. N e b . C o n s t , art. I, §1; Wis. C o n s t , art. I, §1. The natural right to 
defend one’s life is usually not effectively exercised with bare hands. T his right can 
only be given force and effect if its guarantee includes a  right to own arm s commonly
possessed for defensive purposes. In Commonwealth v. Ray, 218 Pa. Super. 7 2 ,__ ,
272 A.2d 275, 278-79 (1970), vacated on other grounds, 448 Pa. 307, 292 A.2d 410 
(1972), the cou rt held that, under the Pennsylvania Constitution, the righ t to  self- 
defense and th e  right to bear arms each serves as an independent guarantee for a 
right to bear arm s. However, the court acknowledged th a t such right is not unlim ited.
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state constitutions effects broader rights. Presently only five 
states track the language of the second amendment.2 Since 
the Supreme Court has not specifically held that the second 
amendment applies to the states,3 state guarantees on arms 
serve as an important bulwark against infringement,'1 for “it is 
the state courts at all levels, not the federal courts, that finally 
determine the overwhelming number of the vital issues of life, 
liberty and property that trouble countless human beings of

2 .  A l a s k a  C o n s t , a r t  I ,  § 1 9 ;  H a w a i i  C o n s t , a r t .  I ,  § 1 5 ;  N . C .  C o n s t ,  a r t .  I ,  § 3 0 ;  

S . C .  C o n s t ,  a r t .  I ,  § 2 0 ;  a n d  V a .  C o n s t ,  a r t .  I ,  § 1 3 .

3. See Miller v. Texas, 153 U.S. 535 (1894) (The second and fourth amendments 
only protect against infringement by national government); and Presser v. Illinois, 
116 U.S. 252 (1886) (The second amendment restricts only the national government). 
But see S tate v. Anonymous, 179 Conn. 516, 519, 427 A.2d 403, 405 (1980); Watson v. 
Stone, 4 So. 2d 700, 703 (Fla. 1941) (en banc) (Buford, J., concurring); Nunn v. State, 
1 Ga. (1 Kelly) 243 (1846); In  re Brickley, 8 Idaho 597, 70 P. 609 (1902); People v.
I.iss, 406 111. 419, 94 N.E.2d 320, 323 (1950); S tate v. Chandler, 5 La. Ann. 489, 490 
(1850); McKeller v. Mason, 159 So. 2d 700, 702 (La. Ct. App. 1964), aff'd, 245 La. 
1075, 162 So. 2d 571 (1964); State v. Nickerson, 126 Mont. 157, 247 P.2d 188, 192 
(1952). The second amendment has generated considerable commentary: Hays, The 
Right to Bear Arms, A S tu d y  in Judicial M isinterpretation, 2 W m . &  M a r y  L .  R e v . 

381 (1960); Sprecher, The Lost Amendm ent, (pts. 1 & 2) 51 A. B. A. J. 554 (1965), 51 
A. B. A. J. 665 (1965); Olds, The Second Amendm ent and the Right to Keep and  
Bear Arms, 46 M i c h . S t . B.J., Oct. 1967, a t 15, Comment, The Right to Keep and  
Bear Arms: A Necessary Constitutional Guarantee or an Outmoded Provision o f the  
Bill o f Rights?, 31 A l b . L .  R e v . 74 (1967); Levine & Saxe, The Second Amendm ent: 
The Right to Bear Arms, 7 Hous. L .  R e v . 1 (1969); McClure, Firearms and Federal­
ism, 7 I d a h o  L .  R e v . 197 (1970); Hardy & Stompoly, O f Arms and the Law, 51 C h i . 

[ - J K e n t  L .  R e v . 62 (1974); Weiss, A Reply to Advocates o f Gun-Control Law, 52 J. 
U r b  L a w  557 (1974); Whisker, Historical Development and Subsequent Erosion of 
the Right to Keep and Bear Arms, 78 W. V a . L. R e v . 171 (1976); Caplan, Restoring 
the Balance: The Second Amendm ent Revisited, 5 F o r d h a m  U r b . L.J. 31 (1976); 
Caplan, Handgun Control: Constitutional or Unconstitutional? 10 N.C. C e n t . L.J. 
53 (1978); Cantrell, The Right to Bear Arms: A Reply, 53 Wis. B. B u l l . Oct. 1980, at 
21; Halbrook, The Jurisprudence o f the Second and Fourteenth Am endm ents, 4 
G e o . M a s o n  L. R e v . 1 (1981); Halbrook, To Keep and Bear Their Private Arms: The 
Adoption o f the Second Amendm ent, 1787-1791, 10 N. K y . L. R e v . 13 (1982); G ar­
diner, To Preserve Liberty: A  Look a t the Right to Keep and Bear Arms, 10 N. K y . 

L .  R e v . 63 (1982); Caplan, The Right o f the Individual to Bear Arms: A Recent Ju d i­
cial Trend, 1982 D e t . C. L .  R e v . 789; Shalhope, The Ideological Origins o f the Sec­
ond Amendm ent, 69 J. A m . H i s t . 599 (1982); Dowlut, The Right To Arms: Does The  
Constitution or the Predilection o f Judges Reign? 36 O k l a . L. R e v . 65 (1983), M al­
colm, The Right o f the People to Keep and Bear Arms: The Common Law Tradition 
(1983) (to be published in 10 H a s t i n g s  C o n s t . L . Q . ) .

4. Since the second amendment protects against federal infringement, “ the ab ­
sence of such a guarantee in the state Constitution leaves the Legislature entirely free 
to deal with the subject." Ex Parte Rameriz, 193 Cal. 633,__ , 226 P. 914, 922 (1924).
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this Nation every year.”6
Recently state constitutions have generated considerable 

commentary.8 While it is well known that gun control is a ve­
hemently debated political issue, and that voters have re­
jected efforts to ban handguns in Massachusetts7 or to register 
and freeze their number at the current level in California,8 re­
cent commentary on state constitutions has not p:oduced an 
analysis of state constitutional guarantees on arms. This arti­
cle seeks to satisfy this need.

In our constitutional system, governments derive their 
powers from the people. As John Marshall stated: “The state 
governments did not derive their powers from the general gov­
ernment; but each government derived its powers from the 
people, and each was to act according to the powers given it.”8 
A state constitution is adopted by the people in order to har­
monize the need to guarantee individual rights with the need 
for effective state government with plenary authority.10 Thus 
the purpose of a state constitutional guarantee “is to place the 
life, liberty and property of the citizen beyond the control of 
legislation, and to prevent either legislators or courts from any 
interference with, or deprivation of, the rights therein de­
clared and guaranteed . . . .”“  To fulfill this purpose, “a con­
stitutional guaranty should be interpreted in a broad and lib-

5. Brennan, Introduction: Chief Justice Hughes and Justice M ountain, 10 Se- 
t o n  H a l l  x i i  (1 9 7 9 ).

6. See, e.g., Note, Developments in the Law— The Interpretation of S ta te  Con­
stitutional Rights, 95 H a r v . L. R e v . 1324 (1982); Collins, Reliance on S ta te  Constitu­
tions—Away From a Reactionary Approach, 9 H a s t i n g s  C o n s t . L.Q. 1 (1981); Kel- 
man, Forward: Rediscovering the S ta te  Constitutional B ill o f Rights, 27 W a y n e  L. 
R e v . 413 (1981); Note, Private Abridgment o f Speech and S ta te  Constitutions, 90 
Y a l e  L.J. 165 (1980); Brennan, S tate Constitutions and the Protection of Individual 
Rights, 90 H a r v . L. R e v . 489 (1977).

7. N.Y. Times, Nov. 4, 1976, a t 23, col. 3.
8. Wash. Post, Nov. 9, 1982,. . A6, col. 1.
9. 3 J. E l l i o t ’s  Debates on the Federal Constitution 419 (1836).
10. One court stated: "The constitution is not a grant of power but a limitation 

» on the exercise thereof. While generally the legislature may exercise all those powers
inherent in the people which are not delegated to another branch of gov’t  it cannot 
enact laws which will supersede constitutional provisions adopted by the people.” 

t Kirkpatrick v. Superior Court, 105 Ariz. 413,___, 466 P.2d 18, 20-21 (1970). Cf. Lem­
ons v. Noller, 144 Kan. 813, — , 63 P.2d 177, 180 (1936) (constitution limits rather 
than confers power on legislature).

11. People ex rel. Decatur & S.L. Ry. Co. v. McRoberts, 62 111. 38, 41 (1871).
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eral spirit.”12

This article uses the interpretivist approach*3 to deter­
mine the meaning of a constitutional guarantee. Under inter- 
pretivism, judges deciding constitutional issues should confine 
themselves to enforcing norms that are stated clearly or im­
plicitly in the written constitution.

This article will examine (1) the historical reasons for a 
right to arms in this nation; (2) the police power as a limit on 
the right to bear arms; (3) the view of individual right to bear 
arms versus that right of the people to collectively bear arms; 
(4) the meaning of the term “arms,” and (5) the textual differ­
ences of the state constitutions affording citizens the right lo 
bear arms. The article will conclude with a suggested interpr 
tation based on the textual differences.

II. H i s t o r i c a l  R e a s o n s  F o r  A  R : c h t  T o  A r m s

The historical reasons for a right to arms are (A) the pref­
erence for a militia over a standing army, (B) the deterrence 
of governmental oppression, and (C) the right of personal 
defense.14

A. The link between the creation of standing armies and 
the rise of absolutist governments has ancient roots in English 
history. The citizen militia is associated with liberty. Black- 
stone notes “that king Alfred first settled a national militia in 
this kingdom, and by his prudent discipline made all the sub­
jects of his dominion soldiers. . . .”18 In a land of liberty to

12. Wolfson v. Avery, 6 111. 2d 78, 94, 126 N.E.2d 701, 710 (1955). A constitu­
tional right should not be impaired by any narrow or technical construction of the 
language used. People v. Spain, 307 III. 283, 289-90, 138 N.E. 614, 617 (1923). All 
provisions of the Constitution designed to safeguard the liberty and security of the 
citizen should be liberally construed. See, Randle v. Winona Coal Co., 206 Ala. 254, 
_ ,  89 So. 790,792 (1921); Salter v. S tate, 2 Okla. Cr. 464, _ ,  102 P. 719, 725 (1909).

13. See generally J . E l y , D e m o c r a c y  a n d  D i s t r u s t  1 (1980). Noninterpretivism 
is the approach in which courts go beyond that set of references in the written consti­
tution and enforce norms th a t cannot be discovered within the four corners of the 
document.

14. S tate v. Kessler, 289 Or. 3 5 9 ,__ , 614 P.2d 94, 97 (1980). The people are
guaranteed the right "to  possess arms for their own personal defense, for the defense 
of their states and nation, and for the purpose of keeping their rulers sensitive to the 
rights of the people." Shalhope, The Ideological Origins o f the Second Amendm ent, 
6 9  J. A m .  H i s t . 5 9 9  ( 1 9 8 2 ) .

15. 1 W. B l a c k s t o n e , C o m m e n t a r i e s  On T h e  L a w s  o f  E n g l a n d  *409-10.
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make the military a distinct order and to maintain a standing 
army are dangers to liberty. “ In absolute monarchies this is 
necessary for the safety of the prince, and arises from the 
main principle of their constitution, which is that of governing
by fei /, ” 18

Until the ) nglish Civil War (1642) the right to bear arms 
was taken for granted; until the Restoration (1660) it had 
never been challenged. Charles II, however, disarmed his ene­
mies by enacting a game act designed to rob the vast majority 
of Englishmen of their right to own arms,17 establishing a 
standing army, and ordering persons with suspect loyalties to 
be disarmed and, in some cases, to be imprisoned. After the 
flight of James II, William and Mary were invited to ascend to 
the throne after assenting to a Declaration of Rights, enacted 
in 1689, containing a list of “ undoubt d rights and privileges,”  
including “ that the Subjects which are Protestants may have 
Arms for their Defence suitable to their Conditions and as al­
lowed by Law.” 18

The Declaration of Independence criticizes the king and 
Parliament for keeping “ in times of peace, Standing Armies 
without the Consent of our Legislature,”  rendering “ the Mili­
tary independent of and superior to the Civil Power,”  and 
“ transporting large armies of foreign mercenaries to compleat

16. Id. a t *408.
17. "For prevention of popular insurrections and resistance to the government, 

by disarming the bulk of the people" game laws were enacted. 2 W. B la ck ston e , 
C o m m en ta ries  on  T h e  L /.ws op E ngland  *112.

18. A discussion of this peiiod of English history is found in Aymette v. State, 21 
Tenn. (2 Hum.) 154,156-58 (1840). The A ym ette  court erred in stating th a t “private 
defence" was not protected by the English Declaration of Rights. The Recorder of 
London in 1780 wrote: "The right of his majesty’s Protestant subjects, to have arms 
for their own defence, and to use them for lawful purposes, is most clear ar.d undeni­
able. . . . The lawful purposes, for which arms may be used, (besides immediate self- 
defence) arc, the suppression of violent and felonious breaches of the peace, the assis­
tance of the civil magistrate in the execution of the laws, and the defence of the 
kingdom against foreign invaders." W. B lizaud, D esultory  R eflectio n s  o n  P olicb : 
W it h  an  E ssay on  t h e  M eans o p  P rev en tin g  C rim es  & A m en d in g  C rim in a ls  59, 63 
(London 1785). A detailed discussion of the right to arms and the English Civil War, 
the Interregnum, and the Restoration iB found in M alcolm , D isar m ed : T h e  L oss op 
t h e  R ig h t  to  B ear  A rm s  in  R esto ra tio n  E ngland  (Bunting Institu te of Radcliffe 
College 1980) (Reprinted by National Rifle Ass’n., Wash., D.C.); See also Malcolm, 
The Right o f the People to Keep and Bear Arms: The Common Law Tradition, 
(1983) (to be published in 10 H astings C o n st . L.Q.).
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the works of death, desolution and tyranny. . . .” 19

B. The foundation of an Englishman’s security, “ the se­
curity without which every other would have been insuffi­
cient,”  was neither Magna Charta nor Parliament but “ the 
power of the sword.” 20

James Madison believed that “ the advantage of being 
armed”  was a condition “ the Americans possess over the peo­
ple of almost every nation.”  The despotisms of Europe were 
charged with being “ afraid to trust the people with arms.” 21 
An armed citizenry serves as a deterrent to governmental op­
pression because the people have the latent and implicit 
power to “ rise up to defend their just rights, and compel their 
rulers to respect the laws.” 22 Totalitarian governments of the 
left and right in the twentieth century consider an armed peo­
ple a threat and seek to disarm them.23

19. The Declaration of Independence para. 1 (U.S. 1776).
20. 1 T. M a c a u l a y , C r i t i c a l  a n d  H i s t o r i c a l  E s s a y s , C o n t r i b u t e d  t o  t h e  E d i n ­

b u r g h  R e v i e w  163 (London 1885).
21. T h e  F e d e r a l i s t  N o . 46, a t 299 (J. Madison)(C. Rossiter ed. 1961). Noah 

Webster thought tha t "(bjefore a standing anny can rule, the people must be dis­
armed; as they are in almost ever kingdom in Europe. The supreme power in 
America cannot enforce unjust laws oy the sword; because the whole body of the 
people are armed, and constitute a force superior to any band of regular troops th a t 
can be, on any pretence raised in the United States. A military force, a t the command 
of Congress, can execute no laws, bu t such as the people perceive to be ju s t and con­
stitutional; for they will possess the power, and jealousy will instantly inspire the 
inclination  to resist the execution of a law which appears to them unjust and oppres­
sive." P a m p h l e t s  o n  t h e  C o n s t i t u t i o n  o p  t h e  U n i t e d  S t a t e s  a t 51, 56 (P. Ford ed. 
1888) (emphasis in original). In our system of checks and balances, the people are 
also a factor. Freedoms of speech, press, petition, and the private keeping and bearing 
of arms have a comm'-r' purpose, namely a safeguard against abuse of powers by 
government.

Richard Henry Lee thought th a t "to  preserve liberty, it is essential tha t the 
whole body of the people always possess arms, and be taught alike, especially when 
young, how to use them. . . .” L e t t e r s  p r o m  t h e  F e d e r a l  F a r m e r  t o  t h e  R e p u b l i ­

c a n  124 (W. Bennett ed. 1978).
22. Aymette v. State, 21 Tenn. (2 Hum.) 154, 157 (1840).
23. "T he surrender of guns and other implements of war has been ordered by 

special proclamation.” R. L e m k i n , A x i s  R u l e  i n  O c c u p i e d  E u r o p e  591 (1944).
“Anybody posting a placard the Germans d idn’t  like would be liable to immedi­

ate execution, and a similar penalty was provided for those who failed to turn in 
firearms or radio sets within twenty-four hours.” W. S h i r e r , T h e  R i s e  a n d  F a l l  o p  

t h e  T h i r d  R e i c h  1027 (1959).
The Nazis seized Albert Einstein’s bank account for a weapons violation: ihe pos­

session of a common knife in his home. 1 J. T o l a n d , A d o l p h  H i t l e r  325 (1976). "The 
repression continued with issuance of a series of harsh edicts . . . such as the one to
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C. Self-defense is a natural right recognized at common 

law. Sir Michael Foster, judge of the Court of King’s Bench 
and Recorder of Bristol, wrote the following:

T he righ t of self-defence in these cases is founded in the 
law of natu re , and is not, nor can be, superseded by any  law 
of society. For before societies were formed, (one m ay con­
ceive of such a s ta te  of things though it is difficult to  fix the 
period when civil soc:eties were formed,) I say before socie­
ties were form ed for m utual defence and preservation, the 
righ t of self-defence resided in individuals; i t  could n o t re ­
side elsewhere, and since in cases of necessity, individuals 
incorporated into society cannot resort for protection to  the  
law of th e  society, th a t  law with great propriety  and s tric t 
justice considereth them , as still, in th a t  instance, under the  
protection of th e  law of nature .14

This English tradition is reflected in early state constitu­
tions25 and American commentaries.28 American case law ech­
oes these sentiments.27 Furthermore, there is no social interest

surrender all arrr.3 immediately or be shot." H itler, however, during the early stages 
of his climb to power, got a pistol perm it from the sympathetic police. Id . a t  86-37, 
120.

"Owning a pistol m eant an obligatory conviction for terrorism. . . . ” 1 A. 
S o l z h e n i t z y n ,  T h e  G u l a g  A r c h i p e l a g o  1 9 5  ( 1 9 7 4 ) .  The right to have firearms or 
other weapons is forbidden and self-defense is also curtailed. 2  A .  S o l z h e n i t z y n , T h e  

G u l a g  A r c h i p e l a g o  4 3 1 - 3 2 .

George Orwell, author of 1984, noted th a t the Russian revolution and the Irish 
civil war were political factors which prompted the passage of restrictive gun laws. B. 
Bruce-Briggs, The Great American Gun War, 45 T h e  Pun. In te r e st  37, 61 (1976). 
Today, draconian gun laws are an ugly form of repression often cloaked in “liberal” 
trappings.

24. M. F o ster , C rown  C ases 273-74 (London 1776). Cases of justifiaole self-de­
fense includo "[wjhere a known felony is attem pted upon the person, be it  to  rob or 
murder . . ., [a) woman in defence of her chastity . . [and] arson or buglary in the 
habitation.” Id. a t 274. Other English commentators also supported self-defense, in­
cluding Flackstone. 3 W. B lackstone , C om m entaries  *4.

25. “T hat the people have a right to bear arms for the defence of themselves and 
the State . . . ." P a. D eclaration  op R ig h ts  art. X III (1776) and Vt . C o n st , ch. I, 
art. XV (1777). In America, "the requirements for self-defense and food-gathering 
had pu t firearms in the hands o f  nearly everyone.” D. B o o rstin , T h e  A m e r i­
cans— T h e  C olonial E x pe r ien c e  352-53 (1958).

26. "The right of self-defence in these cases is found in the law of nature, and is 
not, and cannot be superseded by the law of society.” 2 J. K e n t , C o m m en ta ries  on 
A m erican  L aw 12 (N.Y. 1827). "The right of self defence is the first law of nature." 1 
St. Geo. Tucker's B lackstone  C om m entaries  300 app. (Phil. 1803).

27. See  Parrish v. Commonwealth, 81 Va. 1, 12 (1884); see also S tate v. Hardy,
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in preserving the lives and well-being of criminal aggressors at 
the cost of those of their victims. The only defensible policy 
society can adopt is one that will operate as a sanction against 
unlawful aggression.

The police have no duty to protect the individual citi­
zen,*8 and the same applies to the state. One court stated that 
“ there is no constitutional right to be protected by the state 
against being murdered by criminals or madmen.” *9

III . T he Police P ower

Limitations on the right to keep and bear arms stem from 
a state’s police power30 and, in eighteen (18) states, from per-

60 Ohio App. 2d 325, 397 N.E.2d 773 (1978).
28. W arren v. D istrict of Columbia, 444 A.2d 1 (D.C. App. 1981); Weiner v. 

M etro Transp. Auth., 55 N.Y.2d 175, 448 N.Y.S.2d 141 (1982). Contra Yingst v. 
P ra tt, 139 Ind. App. 695, _ ,  220 N.E.2d 276, 280 (1966)(en banc). “I t  is the right 
and duty of a private person to apprehend one who has committed a felony in his 
presence, either a t the time of its commission or upon immediate pursuit’’ (quoting 5 
Am. Ju r . 2d, Arrest § 35). Other cases in accord include Suell v. Derricott, 161 Ala. 
259, — , 49 So. 895, 900 (1909); Pond v. People, 8 Mich. 149, 178 (1860). In 1981, 
police in California justifiably killed sixty-eight persons; civilians justifiably killed 126 
persons. H o m icide in  Cal., 1931, a t 74 (Cal. Dept, of Justice). Chief Justice Cardozo 
noted that, under the controlling law, not only did a citizen have a duty to aid a 
commanding policeman in specific circumstances, but this duty to prevent crime may 
even extend to the use of “whatever implements and facilities are convenient and a t 
hand.’’ Babington v. Yellow Taxi Corp., 250 N.Y. 14,16-17,164 N.E. 726, 727 (1928) 
(implies state can compel people to own arms).

"Private citizens inevitably play an im portant role in controlling crime. By limit­
ing their exposure to  risk, investing in locks and g u n s ,. . . private citizens affect the 
overall level of crime, and the distribution of the benefits and burdens of policing.” 
We should not “forget th a t privs'-: policing was the only form of policing for centu­
ries . . . .” Those who think of private enforcement as evidence of “dangerous vigi 
lantes forget the value of private crime-control efforts, and the crucial difference be­
tween vigilantes and responsible citizens ploying their traditional role in crime 
control." The legitimate role of private citizens is to “limit their functions to deter­
rence and, occasionally, apprehension; they neither judge guilt nor mete out punish­
ment.” Moore & Kelling, "To Serue and Protect": Learning From Police History, 70 
T h e  P ublic  I n te r e st  49, 59 (1983).

The sta te  has the authority to train its able-bodied men so th a t they may per­
form military or constabulary duties when called upon. Hamilton v. Regents of Univ. 
of Cal., 293 U.S. 245, 260 (1934), reh'g denied, 293 U.S. 633 (1935).

29. Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 1982).
30. “The conflicting rights involved here are the individual’s rights to bear arms 

and the sta te’s right, indeed its duty under its inherent police power, to make reason­
able regulations for the purpose of protecting the health, safety, and welfare of the 
people. . . .
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missive language enunciated in the constitutional guarantee,81 
although the permissive language does not preclude the enact­
ment of regulations outside the scope of the permissive lan­
guage.3* On the other hand, the constitution is not a grant of 
power but a limitation on the exercise of power. While gener­
ally the legislature may exercise all those powers inherent in 
the people which are not delegated to another branch of gov­
ernment, the legislature cannot enact laws which will super­
sede constitutional provisions adopted by the people.38 The 
police power cannot “ violate some positive mandate of the 
constitution.” 34 In other words a “ governmental body . . . 
cannot under the guise of the police power enact unreasonable 
and oppressive legislation or that which is in violation of the 
fundamental law.” 35

The framers of the arms guarantee may be assumed to 
have been aware of crime. Nevertheless, they balanced the in-

T o  b e  s u r e ,  t h e  s t a t e  l e g is la t u r e  c a n n o t ,  i n  t h e  n a m e  o f  t h e  p o l i c e  p o w e r ,  e n a c t  
la w s  w h i c h  r e n d e r  n u g a t o r y  o u r  B i l l  o f  R i g h t s  a n d  o t h e r  c o n s t i t u t i o n a l  p r o t e c t io n s .

B u t  w e  d o  n o t  r e a d  t h is  s t a t u t e  a s  a n  a t t e m p t  t o  s u b v e r t  t h e  i n t e n t  o f  A r t ic le  I I ,  
S e c t i o n  1 3 .  T h e  s t a t u t e  s i m p l y  l i m i t s  t h e  p o s s e s s io n  o f  g u n s  a n d  o t h e r  w e a p o n s  b y
p e r s o n s  w h o  a r e  l i k e l y  t o  a b u s e  s u c h  p o s s e s s io n . ”  P e o p l e  v. B l u e ,  1 9 0  C o l o .  9 5 , ____,
5 4 4  P . 2 d  3 8 5 ,  3 9 0 - 9 1  ( 1 9 7 5 )  ( u p h o l d i n g  a  f e l o n  i n  p o s s e s s io n  s t a t u t e )  ( c i t a t io n s  
o m i t t e d ) .

31. Proscribing organizing, maintaining, or employing an armed body of men: 
A r i z . C o n s t ,  art. 2 ,  § 26; W a s h . C o n s t ,  art. I, § 24. Proscribing concealed carry: C o l o .  

C o n s t ,  art. II, § 13; I d a h o  C o n s t ,  art. I, § 11; Ky. C o n s t . Bill of Rights, § 1, para. 7; 
L a .  C o n s t , art. I, § 11; Miss. C o n s t , art. 3, § 12; Mo. C o n s t ,  a r t  I, § 23, M o n t . 

C o n s t ,  art. II, § 12; N.M. C o n s t ,  a r t  II, § 6 ;  N.C. C o n s t ,  art. I, § 30. Manner of 
bearing armB may be regulated: F l a . C o n s t , a r t  I, § 8; Ga. C o n s t , art. I, § 1 para. 5; 
O k l a . C o n s t , art. 2, § 26; T e n n , C o n s t , art. I, § 26; T e x .  C o n s t , art. I, § 23. The right 
may be regulated: U t a h  C o n s t ,  a r t  I § 6. The right is subject to  the police power:
I I I .  C o n s t ,  art. I, § 22. Besides proscribing concealed carrying, the Idaho guarantee 
also allows minimum sentences for crimes committed while in possession of a  firearm, 
and allows punishment for misuse of arms and possession by convicted felons.

3 2 .  S t a t e  v .  D a w s o n ,  2 7 2  N . C .  5 3 5 , ______,  1 5 9  S . E . 2 d  1 ,  1 0 - 1 1  ( 1 9 6 8 )  ( p e r m is s iv e
language inserted as a m atter of "superabundant caution”).

3 3 .  K i l p a t r i c k  v. S u p e r  C t .  o f  M a r i c o p a  C o u n t y ,  1 0 5  A r iz .  4 1 3 ,  4 6 6  P . 2 d  1 8 ,  2 0 - 2 1  
( 1 9 7 0 ) .

• 34. "The only limitations upon the legislature in the exercise of its police power
is tha t the Btatute m ust reasonably tend to correct some evil or promote some interest 
of the S tate and not violate some positive m andate of the constitution.” People v. 
Warren, 11 111. 2d 420, 424, 143 N.E.2d 28, 31 (1957).

3 5 .  J u n c t i o n  C i t y  v. M e v i s ,  2 2 6  K a n .  5 2 6 ,  5 3 5 ,  6 0 1  P . 2 d  1 1 4 5 ,  1 1 5 2  ( 1 9 7 9 )  ( q u o t ­
i n g  D e l i g h t  W h o l e s a l e  C o .  v. C i t y  o f  O v e r l a n d  P a r k ,  2 0 3  K a n .  9 9 ,  4 5 3  P . 2 d  8 2  ( 1 9 6 9 ) )  
( g u n  o r d in a n c e  i n  Mevis v o i d e d  a s  b e i n g  o v e r ly  b r o a d ) .
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t e re s ts  a n d  d ec id ed  to  secu re  a  r ig h t  to  k eep  a n d  b e a r  a rm s  in  
th e  face o f  a n y  possib le  p ro b lem s su ch  a  r ig h t  m ig h t e n ta il. 
F o r  ex am p le , th e  co lon ies w ere n o t  free  fro m  crim e. In  1630, 
J o h n  B illin g to n  w as h an g e d  by  th e  p ilg rim s a t  P ly m o u th  co l­
on y  fo r m u rd e r in g  J o h n  N ew com en  w ith  a  b lu n d e rb u ss . In  
1678, T h o m a s  H e llie r  w as h an g e d  in  W esto v e r, V irg in ia , fo r 
h ac k in g  th re e  p eo p le  to  d e a th . T h o m a s  L u th e r la n d  w as 
h a n g e d  F e b ru a ry  23, 1691, in  N ew  Je rse y  fo r m u rd e r in g  J o h n  
C la rk , a  b o a t  t r a d e r ,  a n d  s te a lin g  h is  su p p lies . A lex an d er 
W h ite  w as h a n g e d  a t  C am b rid g e , M a ssa c h u se tts , on  N o v e m ­
b e r  18, 1784, fo r m u rd e r  a n d  p irac y .36 T h e  F ra m e rs  a p p a r ­
en tly  fe lt  t h a t  c rim e  m u s t b e  p re v e n te d  b y  th e  p e n ite n t ia ry  
a n d  gallow s, a n d  n o t  by  a g en e ra l d e p r iv a tio n  o f a  c o n s t i tu ­
t io n a l r ig h t.

T h e  ta s k  is to  h arm o n ize  th e  te n s io n  b e tw e en  th e  po lice 
p ow er a n d  a  c o n s ti tu tio n a l g u a ran tee . A ccord ing ly , a  te x tu a l  
a n a ly s is  o f  th e  g u a ra n te e  m u s t  focus on to  w hom  th e  r ig h t  b e ­
longs, w h a t is th e  p u rp o se  or reaso n  o f th e  r ig h t, a n d  w h a t  
a rm s  a re  p ro te c te d . T h e  b o u n d a rie s  o f th e  r ig h t  a re  e s ta b ­
lish ed  once  th e s e  issu es a re  d efin ed  a n d  d e lin e a te d . T h e  po lice  
po w er th e n  c a n n o t b re a c h  th o se  b o u n d a rie s , fo r “ c o n s ti tu tio n s  
a re  n o t  m a d e  to  c re a te  r ig h ts  in  th e  p eop le , b u t  in  reco g n itio n  
of, a n d  in  o rd e r  to  p re se rv e  th em , a n d  t h a t  if  an y  a re  sp ec ia lly  
e n u m e ra te d  a n d  sp ec ia lly  g u a rd ed , i t  is o n ly  b ecau se  th e y  a re  
p e c u lia rly  im p o r ta n t  o r  p ecu lia rly  ex p o sed  to  in v as io n .”37

IV . C o llective  R ig h t  V ersu s  I ndividual R ig h t  D ebate

T h e  co llec tiv e  r ig h t  v iew  cla im s th a t  w hile a ll o f th e  p e o ­
p le  h av e  a  r ig h t, th e  in d iv id u a l p e rso n  h as  no  r ig h t.38 T h is  es-

36. J . N ash, B loodletters and B admen 55, 255, 345, 606 (1973). “ (A rguments 
o f policy must give way to a constitutional command . . . . ’ ’ Payton v. N .Y ., 445 U.S. 
573, 602 (1980). In  Maryland, police stopped 2,000 cars over one weekend in a drunk 
driving campaign. They arrested four drivers. Wash. Post, Dec. 30, 1982, A 1, col. 4, 
a t A 7, col. 1. Rights cannot be swept aside or ignored simply to make it convenient 
fo r the state to get at a small criminal element. Such an approach would render nuga­
to ry  the benefits o f a written constitution.

37. 2 J. T ucker , T he Constitution of the U .S. 688 (1899).
38. C ity o f Salina v. B laksley, 72 Kan . 230, 83 P. 619, 620 (1905) (In  interpreting 

a provision o f the Kansas Constitution, which stated that “ The people have the right 
to bear arms fo r their defense and security,”  the Supreme Court o f Kansas stated 
that it "re fers to the people as a collective body. . . . Individual rights are not con-
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s e n tia lly  m e a n s  t h a t  th e  r ig h t  to  b e a r  a rm s  p ro te c ts  n o  one  
a n d  g u a ra n te e s  n o th in g , fo r re g a rd le ss  o f  how  d ra c o n ia n  a n d  
u n c o n s ti tu tio n a l  a  law  m ay  be, n o  in d iv id u a l w ould  hav e  
s ta n d in g  to  ch a llen g e  su c h  a  law .39

T h e  t ru e  in q u iry  a s  to  th e  m e a n in g  o f a  c o n s ti tu tio n a l 
g u a ra n te e  co n c e rn s  its  u n d e r s ta n d in g  b y  th e  v o te rs  w ho, by  
th e i r  v o te , h av e  g iv en  life  to  th e  p ro d u c t  o f  th e  conven tion /*0 
T h e  v o te r s ’ u n d e r s ta n d in g  o f  a  c o n s t i tu tio n a l  p ro v is io n  is d e ­
te rm in e d  b y  th e  co m m o n  a n d  o rd in a ry  m e a n in g  o f th e  w ords 
employed."*1 T h o se  w o rd s “ w ill b e  u n d e rs to o d  in  th e  sen se  
m o s t  o b v io u s to  th e  co m m o n  u n d e rs ta n d in g , w ith o u t re s o r t  to  
s u b tle  a n d  fo rced  c o n s tru c tio n  fo r th e  p u rp o s e  o f  lim itin g  o r 
ex te n d in g  th e ir  o p e ra t io n .”4* T h u s  if  th e  te rm  “ p e o p le ” is 
u s e d  in  th e  B ill o f  R ig h ts  to  g u a ra n te e  th e  in d iv id u a l th e  
eq u a l p ro te c tio n  o f  th e  law ,43 to  a sse m b ly  a n d  p e ti t io n ,44 a n d  
f reed o m  fro m  u n law fu l sea rch e s ,48 i t  is in c re d ib le  t h a t  th e  
te rm  “ p e o p le ” is th e n  u se d  s tr ic t ly  in  a  co llec tive  sen se  in  
g u a ra n te e in g  th e  r ig h t  to  b e a r  a rm s .48 T h e re fo re , a  w ord  r e ­
p e a te d ly  u se d  in  a  c o n s t i tu tio n  w ill b e a r  th e  sam e m ean in g  
th ro u g h o u t  th e  in s t ru m e n t .47

T h e  sem in a l case  w h ich  n u llif ied  th e  r ig h t  to  b e a r  a rm s 
b y  h o ld in g  t h a t  i t  is so le ly  a  co llec tiv e  r ig h t  is City o f Salina 
v. Blaksley.*H J a m e s  B lak s ley  w as co n v ic ted  o f  c a rry in g  a  p is-

sidered in this section.” ).
39. Standing to sue is lacking where a party has a general interest common to a ll 

members o f the public. Schlesinger v. Reservists Committee to Stop the War, 418 
U .S. 208 (1974).

40. People ex re l. Cosentino v. Adams County, 82 111. 2d 565, 413 N .E.2d 870, 871 
(1980).

41. Bu rke v. Snively, 208 111. 328, 340, 70 N .E . 327, 329 (1904) (Words "shall be 
given the meaning which they bear in ordinary use among the people").

42. People v. Stevenson, 281 111. 17, 25-26, 117 N .E. 747, 750 (1917).
43. K an. Const. B ill o f Rights, §2.
44. Id . §3.
45. Id . §15.
46. Id . §4.
47. K irkpatrick v. King, 228 Ind. 2 3 6 ,___, 91 N .E .2d 785, 789 (1950). " [T ]h e

term ‘people,’ as used in the [state] constitution, is broad and comprehensive, and 
comprises generally a ll o f the individual inhabitants o f the state.”  State v. Kofinea, 33 
R .I. 2 1 1 ,___, 80 A. 432, 437 (1911).

48. 72 Kan . 230, 83 P . 619 (1905). Restricting the right to bear arms to a collec­
tive right has been specifically rejected by other courts. See, e.g.. People v. 
Nakamura, 99 Colo. 262, 62 P.2d 246 (en banc 1936); State v. Dawson, 272 N.C. 535, 
 , 159 S .E .2d 1, 9 (1968).

(
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to l  w ith in  th e  c ity  “ w hile  u n d e r  th e  in flu en ce  o f  in to x ic a tin g  
l iq u o r .” 49 T h e  co n v ic tio n  co u ld  h av e  b e e n  su s ta in e d  sim p ly  
b ec a u se  su c h  c o n d u c t is o u ts id e  th e  b o u n d a r ie s  o f th e  g u a ra n ­
te e .80 T h e  c o u r t  chose  “ to  t r e a t  th e  q u e s tio n  [of b ea rin g  arm s] 
a s  an  o rig in a l o n e .” 81 I t  m is re a d  In  re Brickey62 by  c la im in g  
t h a t  th e  case  s a n c tio n e d  th e  c a rry in g  o f co n cea led  w eap o n s on  
c o n s t i tu tio n a l  g ro u n d s . Brickey  s t ru c k  dow n  a  s ta tu te  w h ich  
fo rb a d e  th e  c a rry in g  o f  a  p is to l in  tow n  in  an y  m a n n e r . T h e  
Brickey  c o u r t  sp ec ifica lly  h e ld  t h a t  fo rb id d in g  th e  ca rry in g  o f 
co n c ea led  w eap o n s  w ou ld  b e  a  v a lid  re g u la tio n  o f  th e  a rm s  
r ig h t. T h e  c o u r t  a lso  m is re a d  Commonwealth v. M urphy83 b y  
c la im in g  t h a t  M urphy  s tro n g ly  s u p p o r te d  th e  c o u r t’s p o sitio n . 
M urphy  u p h e ld  a  co n v ic tio n  fo r u n a u th o r iz e d  p a ra d in g  by  
a rm e d  m en . T h e  M urphy  c o u r t  m ere ly  c ite d  Presser v. Illi­
nois, 84 w h ich  in v o lv ed  an  u n lic e n se d  a rm e d  p a ra d e , in  u p h o ld ­
ing  th e  co n v ic tio n .

T h e  Blaksley  c o u r t ’s  c la im  th a t  a  B ill o f R ig h ts  g u a ra n te e  
m e re ly  in su re s  th e  p eo p le  co llec tiv e ly  a  n a rro w  r ig h t  to  b ea r 
a rm s  o n ly  in  th e  o rg an ized  m ili t ia  o r a n y  m ilita ry  o rg a n iz a tio n  
p ro v id e d  b y  law 88 lack s  o th e r  ju r is p ru d e n t ia l  su p p o r t . T h e  
K a n sa s  C o n s ti tu t io n  d efin es  th e  m ili t ia  as  a ll ab le -b o d ied  c it i­
z en s  b e tw e en  tw e n ty -o n e  a n d  fo rty -fiv e  y e a rs  o f age .88 T h e  
K a n sa s  C o n s ti tu t io n  also  a u th o riz e s  th e  leg is la tu re  to  o rg a n ­

49. Salina v. B laksley, 72 Kan . 2 3 0 ,___, 83 P . 619, 620 (1905).
50. Carrying a gun while drunk is outside the protected boundaries o f the right 

to bear arms. People v. Garcia, 197 Colo. 550, 595 P .2d 228 (1979)(en banc); State v. 
Shelby, 90 Mo. 302, 2 S .W . 468 (1886). The right to arms is subject to regulations to 
promote the peace, order and security o f  society, "provided they do not nu llify  the 
constitutional right or m ateria lly embarrass its exercise.”  E. Freund , T he P olice 
P ower 90-91 (1904). “ A statute which, under the pretense o f regulating, amounts to a 
destruction o f the right, or which requires arms to be so borne as to render them 
wholly useless fo r the purpose o f defense, would be clearly unconstitutional.”  State v. 
Reid, 1 Ala. 612, 616 35 Am. Dec. 46 (1840). The prevailing view is that prohibiting 
concealed carrying o f weapons does not infringe the private right to bear arms. "Any 
one, carrying a weapon fo r a laudable purpose, w ill not desire to conceal it.”  C. 
T iedeman , A T reatise on the L im itations of P olice P ower in  the U .S. 13-14, 503 
(1886).

51. Salina v. B laksley, 72 Kansas. 2 3 0 ,___, 83 P. 619, 620 (1905).
52. 8 Ida. 597, 70 P . 609 (1902).
53. 166 Mass. 171, 44 N .E. 138 (1896).
54. 116 U .S. 252 (1886).
55. 72 Kan . 230, _ ,  83 P. 619, 620-21 (1905).
56. K an. Const, art. V I I I ,  §1.



ize, e q u ip  a n d  d isc ip lin e  th e  m ili t ia .87 T h is  d e m o n s tra te s  t h a t  
a n y  co llec tiv e  r ig h t  to  b e a r  a rm s  in  th e  m ili t ia  is a d e q u a te ly  
co v e red  b y  th e  m ili t ia  a r tic le  o f  th e  K a n sa s  C o n s ti tu t io n .88

F u r th e rm o re , th e  s t a t e ’s p o w er to  leg is la te  o n  m ili t ia  m a t­
te r s  ex is te d  p r io r  to  th e  fo rm a tio n  o f  th e  c o n s ti tu tio n  a n d  r e ­
m a in s  w ith  th e  s ta te s .88 T h e  r ig h t  o f  a  s ta te  to  m a in ta in  a n d  
u se  i ts  m ili t ia  is  a  p o w er e s se n tia l  to  th e  ex is ten ce  o f  a  s ta te .80 
T h e  s ta te  h a s  th e  a u th o r i ty  to  t r a in  i ts  ab le -b o d ie d  c itizen s  so 
t h a t  th e y  m a y  p e rfo rm  m ili ta ry  d u tie s  o r c o n s ta b u la ry  d u tie s  
w h e n  ca lle d  u p o n .81

T h e  co llec tiv e  r ig h t  th e o ry  su ffe rs  fro m  a  log ical d e fec t. I t  
is c o n c e p tu a lly  d iff icu lt to  see  how  so m e th in g  can  e x is t in  a 
w ho le  w ith o u t  e x is tin g  in  a n y  o f  i ts  p a r ts .  T h e  co llec tiv is ts  e s ­
s e n tia lly  c la im  t h a t  th e re  is a  n e b u lo u s  e n t i ty  t h a t  ex is ts  
so m ew h ere  b e tw e e n  th e  in d iv id u a l a n d  th e  s ta te  w h ich  is so 
im p o r ta n t  t h a t  th e  F ra m e rs  p ro te c te d  i t  w ith  a  c o n s ti tu tio n a l 
g u a ra n te e . T h e  re s p e c te d  J u d g e  C ooley  re je c te d  th e  co llec tive  
r ig h t  view :

I t  m ay be supposed from  th e  phraseology of th is provision 
th a t  the  righ t to  keep and bear arm s was only guaranteed to 
th e  m ilitia; b u t th is would be an in terp re ta tion  no t w ar­
ran ted  by th e  in ten t. T h e  m ilitia, as has been elsewhere ex­
plained, consists of those persons who, under the  law, are 
liable to  th e  perform ance of m ilitary duty, and  are officered 
and enrolled for service when called upon. B u t the  law m ay 
m ake provision for the  enrolm ent [sic] of all who are fit to 
perform  m ilitary  duty , or of a sm all num ber only, or i t  m ay 
wholly om it to  m ake any provision a t  all; and if the  righ t 
were lim ited to  those enrolled, the purpose of this guaran ty  
m ight be defeated  altogether by the  action or neglect to  ac t 
of the  governm ent it  was m eant to  hold in check. T he m ean­
ing of the  provision undoubtedly  is, th a t  the  people, from 
whom the m ilitia m ust be taken , shall have the  righ t to  keep 
and  bear arm s, and  they  need no perm ission or regulation of
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57. Id . §2.
58. Id . §§ 1-4.
59. Houston v. Moore, 18 U .S. (5 Wheat.) 1, 16-17 (1820). This reflects John 

M arsha ll’s view that the states had retained their powers over the militia. 3 J. E lliot , 
D ebates on the F ederal Constitution 419-21 (1836).

60. Luther v. Borden, 48 U .S. (7 How.) 1, 45 (1849).
61. Ham ilton v. Regents o f Univ. o f Cal., 293 U .S. 245, 260 (1934).
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law for the purpose. B u t th is enables the governm ent to 
have a well regulated m ilitia; for to  bear arm s im plies som e­
th ing  m ore th an  the  m ere keeping; it  im plies th e  learning to  
handle and use them  in a way th a t m akes those who keep 
them  ready for their efficient use; in o ther words, i t  implies 
the  rig h t to  m eet for volunatry discipline in arm s, observing 
in doing so the laws of public order.®*

K a n sa s  h is to ry  o f  th e  n in e te e n th  c e n tu ry  d e m o n s tra te s  
t h a t  th e  p eo p le  w ere  u n d o u b te d ly  c o n c e rn e d  w ith  p e rso n a l d e ­
fe n se .63 T h e  g u a ra n te e  to  a rm s  o f  th e  1859 K a n sa s  C o n s ti tu ­
t io n 6* is a n  e x a c t copy  o f O h io ’s 1851 c o n s ti tu tio n a l g u a ra n ­
te e ,66 a n d  O h io  c o u r ts  h av e  in te rp re te d  th e i r  p ro v is io n  to  
se c u re  an  in d iv id u a l r ig h t  to  se lf-d e fe n se .66 T h u s  th e  in d e p e n ­
d e n t  c lau se , c o n ta in in g  c o m m an d  lan g u ag e , t h a t  “ [ t]h e  p eo p le  
h a v e  a  r ig h t  to  b e a r  a rm s  fo r th e ir  d e fen se  a n d  s e c u r ity ” w as 
u n d o u b te d ly  in te n d e d  to  in c lu d e  a  p e rso n a l r ig h t  to  b e a r  a rm s  
to  p ro te c t  o n e ’s p e rso n , fam ily , o r  p ro p e r ty  a g a in s t  u n law fu l 
in ju ry  a n d  to  sec u re  fro m  u n la w fu l in te r ru p t io n  th e  en jo y ­
m e n t  o f  life , lim b , fa m ily  o r p ro p e r ty . T h e  a u to n o m y  o f  th e  
r ig h t  to  a rm s  c lau se  is n o t  u n d e rm in e d  b y  th e  p re sen ce  in  th e  
sa m e  se c tio n  o f in d e p e n d e n t  c lau se s  d ea lin g  w ith  s ta n d in g  a r ­
m ies  a n d  th e  s u b o rd in a tio n  o f  th e  m ili ta ry  to  th e  civil pow er, 
fo r a rm s  g u a ra n te e s  in  o th e r  s ta te s  h av e  s im ila r  c lau ses  a n d  
th e i r  c o u r ts  h av e  fo u n d  a n  in d iv id u a l r ig h t  to  b e a r  a rm s  fo r 
se lf-d e fe n se .67 H en ce , a n y  c la im  t h a t  th e  arm 3 g u a ra n te e  is in -

62. T . Cooley, General P rinciples op Constitutional L aw in  T he U nited 
States op America 298-99 (3rd ed. 1898).

63. Parrnan v. Lemmon, 119 Kan . 3 2 3 ,___, 244 P . 227, 231 (1925) (Dawson, J.,
dissenting), rev'd on rehearing, 120 Kan . 370, 244 P . 232 (1926). The dissent was, in 
effect, adopted as the opinion o f the majority on rehearing.

64. K an. Const. B i ll o f Rights, §4.
65. Ohio Const., art. I , §4.
65. Mosher v. City o f Dayton, 48 Ohio St. 2d 2 4 3 ,___, 358 N .E .2d 540, 543 (1976)

("the right o f an individual to bear arms”  may be regulated in a “ reasonable man­
ner"); C ity o f Akron v. D ixon, 36 Ohio Misc. 133, 303 N .E .2d 923, 924 (Akron Mun. 
Ct. 1972) ("the right secured by the Constitution . . . speaks o f  the citizen’s se lf de­
fense and security and to his right to attain those ends by bearing arms.” ); State v.
Hogan, 63 Ohio St. 2 0 2 ,___, 58 N .E . 572, 575 (1900) (individual right “ fo r defense o f
se lf and p roperty").

67. N.C. Const, art. I , §30; State v. Dawson, 272 N.C. 535, 159 S.E.2d 1 (1968); 
State v. Kerner, 181 N.C. 574, 107 S .E . 222 (1921); Ohio Const, a rt. I , §4. See note 
66, supra-, O r. Const, art. I , §27; State v. Kessler, 289 Or. 359, 614 P .2d 94 (1980); V t. 
C onst, ch. I, art. 16; State v. Rosenthal, 75 Vt. 295, 55 A. 610 (1903).

a



e x tr ic a b ly  lin k e d  a n d  s tr ic t ly  lim ite d  to  m ili ta ry  m a tte r s  re s ts  
o n  a  fo u n d a tio n  o f  q u ic k sa n d . T h e  Blaksley  d ec is io n  d is in g e n ­
u o u s ly  tu r n s  a  c o n s t i tu tio n a l  g u a ra n te e  in to  an  in ta n g ib le  
a b s ira c tio n .

N o  a t t e m p t  w ill b e  m a d e  to  ex a m in e  te x tu a l  d iffe ren ces  
b a se d  so le ly  o n  w h e th e r  p lu ra l  te rm s , su c h  as p eo p le  o r c i t i ­
zen s, o r  s in g u la r  te rm s , su c h  as p e rso n  o r c itizen , a re  u sed  b e ­
cau se  o n ly  o n e  s ta te ,  M a ssa c h u se tts , h a s  fo llow ed Blaksley.68

T h e  c o lle c tiv is ts ’ a rg u m e n t sh o u ld  n o t  b e  fo llow ed b y  th e  
c o u r ts  b e c a u se  i t  h a s  n o  h is to r ic a l s u p p o r t ,  n o  case  law  s u p ­
p o r t  p r io r  to  th e  K a n sa s  d ec is io n , a n d  is illog ica l s in ce  th e  
v ery  c o n c e p t o f  a  r ig h t  is in d iv id u a l. T h e  p r in c ip le  o f  rig id  
stare decisis ha3  n o  a p p lic a tio n  to  a n  u n c o n s t i tu tio n a l  law  o r 
to  ev en  a  co u rse  o f  a c tio n  ta k e n  b y  th e  co u rts . “ T h a t  a n  u n ­
c o n s t i tu tio n a l  a c tio n  h a s  b e e n  ta k e n  b e fo re  su re ly  d o es n o t  
re n d e r  t h a t  sam e  a c tio n  a n y  less u n c o n s ti tu tio n a l  a t  a  la te r  
d a te .” 69 O n  o n e  o ccasio n , th e  U .S . S u p re m e  C o u r t  b ra n d e d  a  
w ho le  lin e  o f  d ec is io n s  i t  h a d  p u rs u e d  fo r  n e a rly  a  c e n tu ry  “ a n  
u n c o n s t i tu t io n a l  a s s u m p tio n  o f  p o w er b y  th e  c o u r ts  o f  th e  
U n ite d  S ta te s  w h ich  n o  la p se  o f  t im e  o r  re sp e c ta b le  a r ra y  o f  
o p in io n  s h o u ld  m a k e  u s  h e s i ta te  to  c o r re c t.”70

T h e  te rm  “ p e o p le ” sh o u ld  b e  in te rp re te d  to  in c lu d e  in d i­
v id u a ls . H o w ev er, a ll  in d iv id u a ls  a re  n o t  g u a ra n te e d  th e  r ig h t  
to  k eep  a n d  b e a r  a rm s . T h e  F ra m e rs  w ere  m in d fu l t h a t  c e r­
ta in  g ro u p s  a re  n o t  p ro te c te d  b ec au se  th e y  fa ll in to  a  t r a d i ­
t io n a l  h ig h -r isk  ca teg o ry . T h u s  i t  m a t te r s  n o t  t h a t  th e  F r a m ­
e rs  u se d  in  th e  a rm s  g u a ra n te e  th e  te rm  p eo p le , c itizen s , 
p e rso n  o r c itiz en . F e lo n s , p e rso n s  o f  te n d e r  y ea rs , id io ts  a n d  
lu n a tic s  a re  c lasses  t h a t  h av e  a lm o s t u n iv e rsa lly  b een  ex ­
c lu d e d  fro m  th e  a rm s  g u a ra n te e .71
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68. Commonwealth v. Davis, 369 Mass. 886, 343 N .E .2d 847 (1976).
69. Powell v. McCormack, 395 U .S. 486, 546-47 (1969).
70. E rie R .R . v. Tompkins, 304 U .S. 64, 79 (1938) (quoting Holmes, J ., dissenting 

in B lack & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U .S. 518, 533 
(1928 )). See also M onell v. Department o f Social Services, 436 U.S. 658 (1978); c/. 
Brown v. Board o f  Ed., 347 U .S. 483 (1954) with Plessv v. Ferguson, 163 U.S. 537 
(1896).
> 71. At common law a fe lony is such crime as occasions a forfeiture o f a ll the
offender’s lands or goods and often subjects him to capital punishment. 4 W. B lack­
stone , Commentaries on the  L aws of E ngland *94. W hile at common law usually 
on ly the most serious offenses were felonies and the wrongful act had to be accompa­
nied by a guilty m ind, the modern trend is to make some felonies a strict liability



y.

V. C o n s t i t u t i o n a l l y  P r o t e c t e d  A r m s

A  te x tu a l  an a ly s is  o f  s ta te  c o n s ti tu tio n s  rev ea ls  t h a t  tw o 
s e p a ra te  ca te g o rie s  o f a rm s  a re  p ro te c te d : (A) th o se  su ita b le
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offense, even though fo r the most part such ofTences are mala p rohib ita  and not mala 
in se. F o r example, the mere possession o f an unregistered rifle with a barrel under 16 
inches iB punishable by 10 yeare and a $10,000 fine. 26 U.S.C.A. §§ 58-15 (a) (3 ), 5861 
(d ), 5871 (1980). T o  prevent the people from being disarmed by the expedient o f 
classifying regulatory offenses as felonies, the disqualification for felons should be re­
stricted to common law felonies and their modern equivalents and to offenses requir­
ing some state o f mind above strict liab ility which are inherently inimical to life and 
property. The harshness o f a felony conviction fo r a regulatory oflense requiring no 
crim inal intent was acknowledged in United States v. Ruisi, 460 F.2d 153, 157 (2nd 
Cir. 1972) ("application for a Presidential pardon would seem to be justified .") Con­
gress has already recognized a narrow exception to the felony disqualification by ex­
empting antitrust violations, unfair trade practices, restraint o f trade, or other sim ilar 
offenses relating to the regulation o f business practices. 18 U.S.C.A . §921 (a ) (20) 
(1976). Fo r a list o f disqualifications involving felons see Doe v. Webster, 606 F.2d
1226,1233-34 (D .C . C ir. 1979); S tate v. Noel, 3 Ariz. App. 3 1 3 ,___, 414 P .2d 162 ,164
(1966).

Persons o f  tender yra rs lack the experience, understanding, or power o f mind to
manage their affairs. They norm ally cannot hold office, vote, marry, enter into a con­
tract, or d rink alcohol. Where a parent is lacking, a guardian serves to protect their 
interests. Even when persons o f tender years violate the law, society deals with them 
in a special court. Id iots and lunatics are so lacking in mental capacity that conserva­
tors are appointed to manage their affairs. Often they are institutionalized. Even the 
common law treated these two groups differently :

I f  one that wanteth discretion, kille th  himselfe (as an infant, or a man 
Non compos mentis) he shall not fo rfe it his goods, & c. . . .

I f  one that is Non compos mentis, or an ideot, k i ll a man, this is no 
felony; fo r they have no knowledge o f good and evill, nor can have a fe loni­
ous intent, nor a w ill or mind to do harrae. . . .

So it iB, i f  a lunatike person kille th  another during his lunacie; (Cok. 4.
125.) fo r a ll acts done by him  in his lunacie, are as the actes o f an 
Ideot. . . . Bu t an in fant o f such tender yeares, as that he hath no discre­
tion or intelligence, i f  he k ill a man, this is no felony in him.

M. D alton, T he Countrey J ustice 216-17, 223, 224 (London 1622).
T ha t not a ll people were included in the arms guarantee can be established by 

viewing early arms l.iws relating to freed blacks and American Indians. "Free persons 
o f color have ztiver been recognized as citizens; they are not entitled to bear arms, 
vote fo r  members o f the legislature, or to hold any civil office." Cooper v. Savannah, 4 
Ga. 68, 72 (1848). Sc° a lso State v. Newsom, 27 N.C. 203 (1844). The sale o f firearms 
to American Indians was prohibited. 2 Stat. 139 ch. 13 (1802) and 2 Stat. 283 ch. 38 
(1804).

Some early constitutional guarantees on arms were restricted to "free white 
men.”  F la . Const, art. I , §21 (1838); Tenn. Const, art. I , § 26 (1834); La. C onst, tit. 
I l l ,  art. 60 (1845). The passage o f the thirteenth and fourteenth amendments means 
that, except felons, the mentally infirm , and person o f tender years, a ll o f the people 
are guaranteed the right to arms. See also T . C oo ley , A T re a t is e  on C on s t itu t io n a l 
L im ita tion s 57 (7th ed. 1903).



1982] State Constitutions and the Right to Bear A r m s  193

(n o t  in d isp en sab le ) fo r m ili t ia  use, a n d  (B) th o se  s u ita b le  fo r 
p e rso n a l d efen se . In  a d d it io n , tw o  s ta te s  also  p ro te c t  a rm s  
s u ita b le  “ fo r h u n tin g  a n d  re c re a tio n a l u se  a n d  fo r o th e r  law fu l 
p u rp o se s .” 72 A rm s s u ita b le  fo r  d e te r re n c e  a g a in s t  o p p re ss io n  
a re  n o t  t r e a te d  as a  s e p a ra te  ca te g o ry  b ecau se  a n  a rm e d  c it i­
zen ry , re g a rd le ss  o f th e  a rm a m e n t k e p t, se rv es  as a  la te n t  a n d  
im p lic it  d e te r r e n t  to  o p p re ss io n .78

A. C o lo n ia l m ilitia  law s rev ea l t h a t  sm o o th b o re  sh o u ld e r  
a rm s , ca rb in e s , rifles , p is to ls , a m m u n itio n , sw ords, b ay o n e ts ,

72. Nev. C onst, art. I , § 11, para. 1; N .M . C onst, art. I I ,  § 6. In  addition, the 
majority report o f the Illino is B ill o f Rights Committee indicates an intent to protect 
under I I I .  C onst, art. I , § 22 “ arms that law-abiding persons commonly employ for 
purposes o f recreation or the protection o f person and property.”  V I 6th III . Const. 
Convention, Record o f  Proceedings (1969-1970) a t 87. In  adopting the Virginia B ill o f 
Rights, § 13, the interests o f “ the sportsmen o f  this S tate”  and the right “ to have 
arms in their homes, and they think that this will give them some protection”  were 
also cited as reasons. Proceedings & Debates o f Virginia Senate Pertain ing to 
Amendment o f  Constitution 393 (Apr. 3, 1969) (Sen. Long).

73. Some cases equate arms “ effective as a weapon o f war”  with arms suitable 
“ to resist oppression." F ife v. State, 31 A rk. 455, 458, 461 (1876); Aymette v. State, 21 
Tenn. (2  Hum .) 154 (1840). Other cases make no such equation. Arms suitable fo r 
m ilitia use or self-defense are included in the term “ arms”  and both categories serve 
as a deterrent to oppression because historically “ the arms used by the m ilitia and for 
personal protection were basically the same weapons.”  State v. Kessler, 289 Or. 359, 
 , 614 P.2d 94, 99 (1S30).

The wellspring fo r a right to have arms fo r hunting is the Dec. 12 ,1787 , m inority 
proposal in the Pennsylvania convention:

That the people have a right to bear arms fo r the defence o f themselves and 
their own State, o r the United States, or fo r the purpose o f killing game; 
and no law shall be passed fo r disarming the people or any o f them, unless 
fo r crimes committed, or real danger o f public in ju ry from individuals; and 
as standing armies in the time o f  peace are dangerous to liberty, they ought 
not to be kept up; and that the m ilita ry bliall be kept under strict subordi­
nation to and be governed by the civil power.

P ennsylvania and the F ederal Constitution 1787-1788, 422 (1888).
The Pennsylvania m inority was the first to propose an extensive B ill o f Rights 

and their seminal ideas found their way into the B ill o f Rights and became the first, 
second, fourth , fifth , sixth, eighth, and tenth amendments o f the United States Con­
stitution. E. D umbauld , T he B ill  op R ights and W hat it  M eans T oday 50-56 
(1957). The Pennsylvania m inority proposal reveals an intent to guarantee the trad i­
tional uses o f the times: fo r m ilitia use, fo r self-defense, and for hunting. The re fer­
ence to hunting was probably an effort to prevent the enactment o f game laws 
designed to disarm the people. I t  also demonstrates that the common understanding 
o f “ to bear arms”  was not restricted solely to m ilitia purposes. In  the 18th century 
“ bear”  meant “ T o convey or carry ." S . Johnson , A D ictionary op the E nclish L an­
guage (unpaginated) (1979 reprint o f 1755 ed.) The arms provision in L a. Const, tit. 
I l l ,  art. 60 (1845), used the term “ carry arms.”
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p ik es , a n d  lan ces  a re  a r ra s  s u ita b le  fo r m ilitia  u se .74 T o  th is  
l is t  m ay  also  b e  a d d e d  th e  sh o tg u n .76 S in ce  all th o se  w eap o n s 
a re  c o n s ti tu tio n a lly  p ro te c te d  a rm s , a ll s ta n d  on  a n  eq u a l 
fo o tin g . A  c o n s ti tu tio n a lly  p ro te c te d  a rm  c a n n o t b e  sin g led  
o u t  fo r a b r id g e m e n t, fo r  n o  a u th o r i ty  ex is ts  fo r th e  p ro p o s i­
t io n  t h a t  one fo rm  o f c o n s ti tu tio n a lly  p ro te c te d  c o n d u c t m ay  
be p ro h ib ite d  b ecau se  a l te rn a t iv e  fo rm s o f  c o n s ti tu tio n a lly  
p ro te c te d  c o n d u c t a re  av a ila b le .76

74. The arms and equipment a New York m ilitiaman was required to furnish 
him self included a "muskett or fuzee . . . pike . . . Sword . . . Lance . . . p is to l! . . . 
case o f good pistolls . . . rapier . . . carabine . . . poweder . . . bulletts . . . . "  1 T he 
Colonial L aws op N ew Y ork F rom 1664 to the R evolution 232 (1894).

In  Virginia the list included “ a firelock, muskett or fusee well fixed, a good sword 
and cartouch box, and six charges o f powder . . .  at his place o f abode two pounds o f 
powder and eight pounds o f s h o tt . . . holsters . . .  a case o f pistolls well fixed, sword 
. . . carabine . . . . ”  3 L aws op V irg in ia  F rom the F irst S ession of the L eg. in 1619 
at 338 (W . Hening ed. 1823). Virginia alco required "tha t every man be provided with 
a good R ifle i f  to be had, or otherwise with a common firelock . . . [and] that every 
horseman be provided with a good horse, bridle, saddle with pistols and Holsters, a 
carbine o r other short firelock . . . . ”  1 T he P apers op T homas J efferson 160-61 (J. 
Boyd ed. 1950).

In  Connecticut the arms included "sword, case o f pistolls and holsters . . . ." 
"Our horsemen are armed with pistolls and carbines." 3 T he P ublic R ecords op the 
Colony of Conn . 12 & 295 (H . T rum bu ll ed. 1859). In  Rhode Island the arms in­
cluded “ carbine and pistol . . . . "  3 R ecords op the Colony of R .I. & P rovidence 
P lantations in N ew E ngland 433 (J. B a rtle tt ed. 1856). In  New Jersey the arms 
included “ musket or Fusee, well fixed, and a Bayonet fitted to it, a cutting Sword or 
C u tlace ,. . . Holsters, a Case o f Pistols . . . . ”  6  D ocuments R elating to Colonial 
H istory of N .J. 192-93 (W . Whitehead ed. 1888).

75. In  the New W orld  the shotgun was used for hunting, self-defense, and m ili­
tary purposes. T . owearengeh, The W o r ld ’s F ighting Shotguns 1-3 (1978). " In  
1621, P lymouth colony advised prospective newcomers to bring fowlers with them for 
use in obtaining food and for defense against possible Indian attacks.”  Id . at 2. “ B r it ­
ish General S ir John Burgoyne, o f American Revolutionary W ar fame, raised a Light 
D r.^oon  Regiment in 1781, and caused it to be equipped with the blunderbuss.”  Id . 
at 2. “ During the Revolution, General Washington took cognizance o f shotgun effec­
tiveness. He encouraged troops to load their (smoothbore] muskets with buck and 
ball, or with plain buckshot to compensate fo r the poor long ra ige accuracy o f  the 
single musket ball. There is evidence that Americans found such multiple-projectile 
ammunition quite effective against the British . Its use became widespread, except in 
rifled arms. General Washington referred to the shot as-’swan drops’.”  Id . at 3. The 
shotgun is still used by the m ilitary. S m a ll Arms M a te r ia l and Associated Equip­
ment 29-31 (U .S . Army Technical Manual 9-2200; Oct. 1956).

76. "W e have not been cited to any authority nor are we aware o f any that would 
perm it the total abridgement o f one form  o f constitutionally protected communica­
tion simply because there are alternative means o f communication possibly availa­
ble.”  N .Y . Pub lic Interest Research Group, Inc. v. Roslyn Estates, 498 F.Supp. 922. 
932 (E .D .N .Y . 1979).
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P ro te c te d  a rm s  u n d e r  th e  m ilitia  c a te g o ry  a re  “ th e  m o d ­
e rn  d ay  e q u iv a le n ts  o f  th e  w eap o n s u sed  b y  co lo n ia l m ili­
t ia m e n  . . . even  i f  a  p a r tic u la r  w eap o n  is u n lik e ly  to  b e  u sed  
as  a  m ilitia  w e ap o n .”77 W eap o n s  su c h  as “ ca n n o n  o r o th e r  
h ea v y  o rd n a n c e  n o t  k e p t  b y  m ili t ia m e n  o r  p r iv a te  c itiz e n s” 
a n d  “ [m ]o d e rn  w eap o n s  u sed  ex c lu siv e ly  by  th e  m ili ta ry ” a re  
o u ts id e  che p ro te c te d  b o u n d a ry  b ec au se  th e y  a re  n o t  " c o m ­
m o n ly  p o ssessed  b y  in d iv id u a ls .”78

A d is til la t io n  o f  case  law  in d ic a te s  t h a t  a rm s  s u ita b le  fo r 
m ili t ia  u se  a re  th o se  w h ich  a re  co m m o n ly  p o ssessed  a n d  w h ich  
m a k e  u p  th e  u su a l a rm s  o f  th e  p eo p le , th o se  w ith in  th e  p e o ­
p le ’s  m ean s , th o se  h is to rica lly  u sed  fo r su c h  p u rp o se s  a n d

77. State v. Kessler, 289 Or. 3 5 9 ,___, 614 P .2d 94, 99 (19P0). O lder cases have
held that on ly large pistols are constitutionally protected arms. See F ife v. State, 31 
Ark. 455, 460-61 (1876) (not pocket pistols but on ly "repeaters, which, in recent war­
fare, have generally superseded the old-fashioned holster, used as a weapon in the 
battles o f our forefathers"); Andrews v. State, 50 Tenn. (3 Heisk.) 165, 187 (1871) 
("W e know there is a pistol o f that name which is not adapted to the equipment o f 
the soldier, y s l we also know that the pistol known as the repeater is a soldier’s 
weapon—-skill in the use o f which will add to the efficiency o f  the sold ier” ). Modern 
metallurgy and smokeless powder have reduced the size o f  pistols suitable fo r m ilitia 
use. A survey o f m ilitary pistols from  Argentina to Yugoslavia reveals that most have 
a barrel length o f about four inches. W . Smith, S m a ll Arms o f  th e  W o r ld  passim 
(11th ed. 1977). However, a significant number have barrel lengths over three inches 
but under four inches. Id . at 215, 318, 382, 407, 433. While a ll o f these pistols are 
centerfire, both the U .S. and U .S .S .R . employ .22 caliber rim flre pistols fo r training 
purposes. Id . at 476, 528.

The U.S. m ilita ry ’s ersenal o f  self-loading pistols and revolvers includes the .38 
caliber revolver with a 2-inch barrel. I t  is usually carried in a holster. P istols and 
R evolvers 99-106 (U .S . Army Fie ld Manual 23-35; Feb. 1953); S mall hrm s Mate­
rial and Associated Equipment 7-13 (U .S . Army T echnical M anual 9-2200; O jt . 
1956); P istols and R evolvers 109 (U .S . Army Fie ld Manual 23-35; Ju ly  1960). The 
U .S. m ilitary also purchased "a  few thousand”  C o lt .25 caliber self-loading pocket 
pistols. R . S utherland & R . W ilson , T he B ook of Colt F irearms 425 (1971).

The various weaponry used by the Patriots during the Revolutionary W ar has led 
writers to comment that as a practical matter the people carried whatever weapons 
they hac. into battle. C. Colby, R evolutionary W ar W eapons 12 (1963); Nunn v. 
State, 1 C-a. 243 (1846) (the right belongs to the individual and is not restricted to 
m ilitia arms). As a practical matter many o f the arms commonly possessed by the 
people (rifles, shotguns, and pistols) and suitable fo r m ilitia use are also employed by 
the organized m ilitary.

78. State v. Kessler, 289 Or. 3 5 9 ,___, 614 P .2d 94, 98-99 (1980). "T o  him the
rifle, the musket, the shotgun, and the pistol are about the on ly arms which he would 
be expected to ‘ bear,’ and his right to do this is that which is guaranteed by the 
Constitution.”  T o  suggest “ the Constitution intended”  that deadly gases, cannon, 
submarines, and bombs are arms “ would be mockery.”  State v. Kerner, 181 N.C. 574, 
_ ,  107 S .E . 222, 224 (1921).
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th e ir  m o d e rn  eq u iv a le n ts , o r th o se  in  o rd in a ry  u se  a n d  effec­
tiv e  a s  w eap o n s o f w ar.79

T o  m ak e  th e  r ig h t to  a rm s  effec tive , “ [ t]h e  r ig h t  to  k eep  
a rm s  n ecessa rily  invo lves th e  r ig h t  to  p u rc h a se  th e m , to  k eep  
th e m  in  a  s ta te  o f  efficiency fo r use, a n d  to  p u rc h a se  a n d  p ro ­
v id e  a m m u n itio n  su ita b le  fo r  su c h  a rm s , a n d  to  k eep  th e m  in 
re p a ir .” 80 T h is  w ou ld  also  a p p ly  to  a rm s  su ita b le  fo r p e rso n a l 
d e fen se .

T h e  te rm  “ m ili t ia ” h a s  b een  d efin ed  as all c itizen s  o r a ll 
m a le s  c a p ab le  o f  b e a rin g  a rm s .81 T h e  m ili t ia  is th u s  m o re  th a n  
th e  N a tio n a l G u a r d 82 T h e  so p h is tic a te d  o rg an iza tio n , e q u ip ­

79. F ife v. State, 31 Ark. 455, 460-61 (1876); State v. Kerner, 181 N.C. 5 7 4 ,___,
107 S.E. 222, 224-25 (1921); State v. Kessler, 289 Or. 3 5 9 ,___, 614 P.2d 94, 98-99
(1980); Andrews v. SU'io, 50 Tenn. (3 Heisk) 165, 179 (1871).

80. Andrews v. State, 50 Ten ... (3 Hei3k) 165, 178 (1871). See also Halbrook in ­
f ra  note 167. O f the thirty ..me states with a guarantee to arms, fourteen guarantee 
on ly the right to bear arms, as opposed to the right to keep and bear arms. A la . 
C onst, art. I , § 26; A riz . Const, art. I I ,  § 26; Conn. Const, art. I, § 15; Ind. Const. 
a rt. I, § 32; Ka« . Const. B ill o f Rights, § 4; Ky. Cons-1-. B ill o f Rights, § I para. 7; 
Ohio C onst, art. I, § 4; O r. Const, art. I , § 27: Pa. C onst, art. I , § 21; S .D . C onst, art. 
V I, § 24; U tah  Const, art. I, § 6; V t. Const, ch. I, art. 16; Wash. Const, art. I , § 24; 
and Wyo. Const, ai I, § 24. This distinction is o f no significance because courts and 
commentators agree that a guarantee to bear arms includes the guarantee to keep 
arms. See, e.g., State v. Kessler, '289 Or. 359, 614 P .2d 94 (1980) (keeping o f a club in
one’s home); Photos v. City o f Toledo, 19 Oh:o Misc. 1 4 7 ,___, 250 N.E.2d 916, 927
(1969) (“ No law abiding citizen, free from  the city’s disqualifications, has been o r will 
be precluded from  purchasing, keeping or bearing arm s."). “ (T ]o  bear arms implies 
something more than the mere keeping.”  C oo ley , supra note 62.

81. Burroughs v. Peyton, 57 Va. 470, 482 (1864) (“ the m ilitia embraces the whole 
arms bearing population . . .” ); Er. P a r le  McCants, 39 Ala. 107, 113 (1863). Numer­
ous state t institutions reflect this view. E.g., " A m ilitia shall be provided and shall 
consist o f a ll persons over the age o f  seventeen . . ’ ’ Ind. Const, art. XII,  § 1; "The 
State m ilitia consists o f a ll able-bodied persons residing in the State . . .”  111. Const, 
art. XII, § 1. "[A ]U  able-bodied citizens o f the state . . .”  sre the militia. M ont. 
Const, art. V I, § 13 (2). The antifederalist view was that “ A militia, when properly 
formed, are in fact the people themselves . . . ’ ’ and that "the constitution ought to 
secure a genuine and guard against a select m ilitia . . .”  by having the militia include 
“ a ll men capable o f bearing arms 2 The Com plete A n ti-F ed e ra lis t 341 (H .J.
Storing ed. 1981). The U .S. Supreme Court has also defined the m ilitia in this broad 
manner. United States v. M iller, 307 U .S. 174, 179 (1939).

82. The terms “ m ilitia" or "m ilitiam en" comprehend every citizen-soldier who in 
time o f war or emergency forsakes his civilian pursuits for temporary m ilitary duty 
and are not restricted to the National Guard. State ex re l. McGaughey v. Grayton, 
349 Mo. 700, 163 S .W .2d 335, 337 (en banc 1943). The m ilitia is classified into the
organized m ilitia and the reserve militia. Id . a t  , 163 S.W .2d at 340. See also Peo­
ple ex rel. Leo v. H ill, 126 N .Y . 497, 504, 27 N .E . 789, 790 (1891).

Numerous statutes make the distinction between the militia and the National



m e n t, a n d  tra in in g  o f  th e  N a tio n a l G u a rd  w o u ld  in d ic a te  t h a t  
i t  h a s  u n d e rg o n e  a  m e ta m o rp h o s is  fro m  b e in g  a n  in c lu s iv e  m i­
l i t ia  c o m p rised  o f th e  p eo p le  to  b e in g  a lm o s t  exc lusive ly  
tro o p s , a n d  th e  s ta te s  m a y  b e  p re v e n te d  in  tim e s  o f  p ea ce  
fro m  k ee p in g  tro o p s .83

W h e re  th e  p u rp o se  o f  th e  g u a ra n te e  is to  sec u re  a  m ilitia , 
th e  p eo p le  a re  g u a ra n te e d  th e  r ig h t  to  k eep  a n d  b e a r  a rm s  
b ec au se  th e y  se rv e  as th e  poo l fro m  w h ich  th e  m ili t ia  is 
d raw n . I f  a  p e rso n  is d isa rm e d  h e  o b v io u sly  co u ld  n o t  fu n c tio n  
as a  m ili t ia m a n  sh o u ld  th e  n ee d  a r ise .84

T h e  im p o rta n c e  o f  g u a ra n te e in g  to  th e  p e o p le  th e  r ig h t  to  
k eep  a n d  b e a r  a rm s  h av in g  m ilitia  u t i l i ty  w as d e m o n s tra te d  
d u r in g  th is  c e n tu ry . In  th e  S eco n d  W o rld  W a r th e  m ilitia  
p ro v e d  a  su ccessfu l s u b s t i tu te  fo r th e  N a tio n a l G u a rd , w h ich  
w as fe d e ra liz e d  a n d  a c tiv a te d  fo r o v erseas  d u ty .88 M em b ers  o f  
th e  m ilitia , m a n y  o f  w hom  b e lo n g ed  to  g u n  club9 a n d  w hose 
ages v a r ie d  fro m  s ix te e n  to  six ty -five , se rv ed  w ith o u t  p a y  a n d  
p ro v id e d  th e i r  ow n a rm s .89 T h e ir  m issio n  w as to  se rv e  as a  
loca l e a rly  w a rn in g  a n d  in te llig e n ce  so u rce  fo r re g u la r  tro o p s  
a n d  as a  d e lay in g  fo rce. T h e ir  t ra in in g  s tre s s e d  g u e r illa  ta c ­
tic s , p a tro llin g , d em o litio n s , a n d  ro a d b lo c k  te c h n iq u e s . T h e  
firep o w er o f  so m e u n its  w as im p ress iv e .87

T h e  M a ry la n d  N a tio n a l  G u a rd , fo r ex am p le , w as a c t i ­
v a te d  fo r o v erseas  serv ice . G o v e rn o r H e rb e r t  R . O ’C o n o r th e n  
ca lled  on  m en  “ o f  a ll ages a n d  s ta t io n s  in  life”  to  v o lu n te e r  fo r 
th e  m a n n in g  o f  h o m e  g u a rd  s ta t io n s  fo r  th e  ta s k  o f “ rep e llin g  
in v as io n  fo ray s , p a ra c h u te  ra id s  a n d  sab o ta g e  u p ris in g s  in  th e  
s t a t e .” B efo re  th e  n n d  o f  1943, 15,000 M a ry la n d  M in u te  M en , 
as th e se  m en  w ere d e s ig n a te d , m a n n e d  h o m e  g u a rd  s ta tio n s . 
T h e se  m en  w ere  e x p e c te d  to  b r in g  th e ir  ow n a rm s— rifles, 
sh o tg u n s , p is to ls — fo r t ra in in g  a n d  u sed  th o se  a rm s  on  g u a rd
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Guard. See, e.g., 10 U  S.C.A. § 311 (1975); 46 West's Cal. M il. Code § 121 (1955); 
Conn. Gen. S ta t . Am .. a 27-2 (W est 1975); and R .I. Gen. Laws § 30-1-4 (1969).

83. U .S. Const, art. 1, § 10, cl. 3.
84. State v. Dawson, 272 N.C. 5 3 5 ,___, 159 S .E .2d 1, 9 (1968). Disarmed people

could not serve as a deterrent to oppression. State v. Kerner, 181 N.C. 5 7 4 ,___, 107
S.E . 222, 225 (1921).

85. U .S . Home D efense F orces Study at 32, 34 (Office o f Sec. o f Defense, Mar. 
1981).

86. Id . at 58, 62-63.
87. Id . at 58, 60.
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d u ty . A t a  t im e  w h en  N azi s u b m a rin e s  w ere s in k in g  A m erican  
sh ip s  off th e  A tla n tic  co ast, a p p re h e n s io n  w as v ery  re a l.88

In  V irg in ia , th e  N a tio n a l G u a rd  w as a lso  a c tiv a te d  fo r 
o v erseas d u ty . I t  th u s  becam e n ecessa ry  to  call u p o n  th e  local 
a rm e d  c itiz e n ry  to  p e rfo rm  m ilitia  d u tie s . T h e y  w ere  ca lled  
th e  M in u te  M en , th e  h o m e g u a rd , o r  th e  re se rv e  m ilitia . T h e  
sh o rta g e  o f a rm s  p ro m p te d  m em b ers  o f  th e  m ili t ia  to  bo rro w  
tw en ty -tw o  ca lib e r g u n s  from  y o u n g s te rs . S p o r ts m e n  w ere  e s ­
p ec ia lly  s o u g h t a f te r  fo r re c ru itm e n t  in  th e  m ilitia . “ S in ce  its  
p e rso n n e l w ou ld  h av e  to  fu rn ish  its  ow n w eap o n s  a n d  a m m u ­
n itio n , its  m e m b e rsh ip  cam p a ig n  le a n e d  h eav ily  on  sp o r ts m e n  
o f th e  s ta te .” 89

A ll o v er th e  c o u n try  in d iv id u a ls  a rm e d  th em se lv e s  in  a n ­
tic ip a tio n  o f th re a te n e d  in v as io n .90 A m a n u a l d is t r ib u te d  en 
masse b y  th e  W ar D e p a r tm e n t  re co m m en d ed  th e  k ee p in g  o f 
“ w eap o n s w h ich  a g u e rilla  in  c iv ilian  c lo th e s  can  c a rry  w ith o u t  
a t t r a c t in g  a t te n t io n .  T h e y  m u s t  be easily  p o r ta b le  a n d  ea s ily  
co n cealed . F ir s t  am o n g  th e s e  is th e  p is to l.” 91

H is to rica lly , m ili t ia  fo rm a tio n s  w ere m o s t e ffec tiv e  w hen  
re sp o n d in g  to  o bv ious th re a ts  close to  h o m e. T h e y  w ere  to  
h a ra s s  a n d  im p ed e  th e  en e m y  w h e rev er p o ss ib le  a n d  to  s u p ­
p o r t  f r ie n d ly  fo rm a tio n s . C o n s is tin g  o f sm a ll ta c tic a l  fo rm a ­
tio n s  a rm e d  w ith  a  w ide v a r ie ty  o f w eap o n s, th e  m ili t ia  h a d  
a c tu a lly  ta k e n  th e  field  a g a in s t  th e  so ld ie rs  o f  G eorge I I I  a n d  
d e fe a te d  th e m . T h e  lesso n s o f  V ie tn am , N ic a ra g u a , A frica , 
a n d  th e  S o v ie t in te rv e n tio n  in to  A fg h a n is ta n  i l lu s t ra te  th e  
l im ita tio n s  o f p u s h -b u t to n  w a rfa re  a g a in s t  d isp e rse d  sm a ll 
u n i ts  fig h tin g  in  th e ir  ow n te r r ito ry . T h e  m ili t ia ’s c r itic s  te n d  
to  ign o re  th is  s tre n g th  a n d  c o n c e n tra te  o n ly  on  th e  m ili t ia ’s 
w eak n ess .91

88. B ake r, I  Remember— The "A rm y”  W ith Men From 16 to 7S [Ba ltim ore] Sun 
Magazine, Nov. 16, 1975, at 46; 3 S ta te  Papers & Addresses o f  Gov. O ’C ono r 616- 
20 (M ar. 10, 1942). On file with the law review is a copy o f an honorable discharge 
certificate from  the W orld  W ar I I  Maryland Minute Men and an affidavit from  a 
former member swearing that he performed m ilitia duties armed with his own rifle 
and pistol. -

89. M. S chlegel, V irginia on Guard— C iv ilian D efense and the State M il it ia  
in the Second W orld W ar 45, 131 (1949).

90. To Arms, Time, Mar. 30, 1942, at 1.
91. B , L evy, G uerrila W arfare 55 (Penguin Books & In fan try Jour. 1942); B . 

L evy, Guerrila W arfare 56 (Panther Publications 1964).
92. Lane, The M ilitia  o f the U .S ., M i li t a ry  Review 13, 16 (M ar. 1982). One



1982] State Constitutions and the Right to Bear A r m s  1.99

B. A rm s g u a ra n te e d  for p e rso n a l d e fen se  a re  th o se  w e a p ­
o n s co m m o n ly  k e p t  b y  th e  p eo p le  to d a y , a n d  th o se  co m m o n ly  
k e p t  a t  th e  t im e  th e  c o n s ti tu tio n  w as a d o p te d  a n d  th e ir  m o d ­
e rn  e q u iv a le n ts .93 T h e  p ro te c te d  a rm s  w ou ld  in c lu d e  “ h a n d -  
c a rr ie d  w eap o n s co m m o n ly  u sed  b y  in d iv id u a ls  fo r  p e rso n a l 
d e fe n se .”94 E x am p le s  o f su ch  a rm s  w ou ld  b e  “h u n tin g  m u s ­
k e ts  o r rifles, h a tc h e ts ,  sw ords, a n d  k n iv es  . . . [and ] b illy  
c lu b ;” 98 m o d e rn  fire a rm s  “ su ch  a s  s e m i-a u to m a tic  sh o tg u n s , 
se m i-a u to m a tic  p is to ls  a n d  rifle s ,”96 a n d  “ o rd in a ry  gu n s, 
sw o rd s, rev o lv e rs , o r o th e r  w eap o n s u su a lly  re lie d  u p o n  b y  
good  c itizen s  fo r d e fen se  o r p le a s u re .”97

British officer m istakenly described the Patriots as "a  mob without order or disci­
pline, and very awkward at handling their arms.”  T he S p ir it  o f  S eventy-S ix 150 (H . 
Commager & R .B . M orris eds. 1967). The Patrio ts were also described as “ sk illfu l 
enough in the use o f musket or rifle . . . [and] . . . better suited to frontier warfare 
against the Indians than to the discipline o f  an army camp.”  Id . at 151-52.

Therefore, a well-regulated m ilitia means one that has had some training or at 
least is composed o f people who have had some training. This is to prevent the militia 
from  becoming a disorderly mob, dangerous not to the enemy but to its own state and 
country. In its obsolete form  pertaining to troops, regulated is defined aa "p roperly 
disciplined.”  7 T iie  O x fo rd  E n g lish  D ic tion a ry  380 (1933). Moreover, discipline in 
relation to arms is defined as “ training in the practice o f arms.”  3 T he  O x fo rd  En ­
g lish  D ic tion a ry  416 (1933). The framers intended that this "training in the practice 
o f arms”  for potential m ilitia duty would be advanced, i f  not ensured, by the right o f 
the people to keep and bear their own arms.

93. State v. Kessler, 289 Or. 3 5 9 ,___, 614 P.2d 94, 98-99 (1980); R inzler v. Car­
son, 262 So. 2d 661, 666 (F la . 1972); People v. Brown, 253 Mich. 5 3 7 , , 235 N.W .
245, 246-47 (1931).

94. State v. Kessler, 289 Or. 3 5 9 ,___, 614 P .2d 94, 100 (1980).
95. Id . a t  , 614 P .2d at 98,100.
96. R inzler v. Carson, 262 So. 2d 661, 666 (F la. 1972).
97. People v. Brown, 253 Mich. 5 3 7 ,___, 235 N .W . 245, 247 (1931). There is an

effort to ban pistols. However, the people understand the term “ arms”  to include the 
pistol because o f its presence in our culture. In  Shakespeare’s Twelfth Night (circa 
1601), Act. I I ,  scene V, line 34, the “ p isto l”  is mentioned. Thus both old cases, State 
v. Shelby, 90 Mo. 302, 2 S.W . 468, 469 (1886) (“ a revolving pistol comes within the 
description o f such arms as one may carry fo r the purposes designated in the consti­
tution. . . .” ), and new cases, Schubert v. DeBard, 398 N .E .2d 1339 (Ind . App. 1980) 
("handgun” ), recognize the pistol as a constitutionally protected arm . This under­
standing prompted a court to state: “ We are o f the opinion, however, that ‘p i3tol’ ex 
vi term in i is properly included within the word ‘ arms,’ and that the right to bear such 
arms cannot be infringed. The historical use o f pistols aa ‘arms’ o f offense and de­
fense is beyond controversy." State v. Kerner, 181 N .C. 5 7 4 ,____ , 107 S .E . 222, 224,
(1921) (law requiring obtaining perm it and posting bond to carry pistol unconcealed 
voided). A pistol is an arm which serves many law ful purposes. Commonwealth v. 
McHarris, 246 Pa. Super. 488, 371 A.2d 941 (1977).



200 Oklahoma City University L a w  Review  [Vol. VII

V I. T e x t u a l  D i f f e r e n c e s  

M ilitia Purpose

F iv e  s ta te  c o n s ti tu tio n s  g u a ra n te e  t h a t  “ th e  r ig h t  o f  th e  
p eo p le  to  k eep  a n d  b e a r a rm s  sh a ll n o t  b e  in fr in g e d ” 98 a n d  
ass ig n  a  well re g u la te d  m ili t ia  as  a  p u rp o se  fo r th i?  r ig h t. 
A rm s su ita b le  fo r m ilitia  u se  a re  p ro te c te d  u n d e r  th e s e  g u a r ­
a n te e s .99 T h e se  g u a ra n te e s  p ro te c t  a  r ig h t  to  a rm s  fo r m ilitia  
use, fo r se lf-d efen se , a n d  as a  d e te r r e n t  to  o p p re ssio n . C o u rts  
h av e  h e ld  t h a t  th e  m ilitia  p u rp o se  d o es n o t  r e s tr ic t  th e  t r a d i ­
t io n a l u ses  fo r w h ich  a rm s  m ay  b e  k e p t  a n d  b o rne :

T he constitu tional provision which forbids any prohibition 
upon the people to  bear arm s and use them  effectively by 
being accustom ed to their use should be strictly  and stoutly  
m aintained, for we know no t when the  occasion m ay again 
require the assertion of th a t doctrine which was once fam il­
iar th roughout th is country th a t “ resistance to  ty ranny is 
obedience to God,” or for the defense of person and p rop ­
erty  against mobs and violence.100

T h e  a rm s  m u s t  b e  c a rrie d  o p en ly , a n d  th e  o b jec t is “ th e  
r ig h t  to  a c q u ire  a n d  re ta in  a  p ra c tic a l  k n o w led g e  o f th e  u se  o f  
fire  a rm s .” 101 T h a t  e n d  w ou ld  n o t  be  f r u s t r a te d  b y  a  p ro h ib i­
tio n  o f ca rry in g  d ea d ly  w eap o n s w h ile  d ru n k , o r  to  a  ch u rch , 
p o llin g  p lace , c o u r t, o r p u b lic  assem b ly , o r in  a  m a n n e r  c a lc u ­
la te d  to  in sp ire  te r ro r .102 E ch o in g  th is  view  is a n  ea rly  case

98. Alaska Const, art. I, § 19; H awaii Const, art. I , g 15; N.C. Const, a rt. I , § 
30; S.C. Const, art. I, § 20; Va. Const, art. I, § 13. These guarantees track the lan­
guage o f the U .S . Const, amend. II.

99. See notes 74, 75, 77, 79 supra. V/,. C onst, art. I , § 1 guarantees a right to 
self-defense. Thus in Virginia arms fo r personal defense are also guaranteed. See 
notes 93-97 supra.

100. State v. Kerner, 181 N.C. 5 7 4 , , 107 S .E . 222, 225 (1921). The right to
self-defense was assumed by the Framers. State v. Dawson, 272 N.C. 5 3 5 , , 159
S.E .2d 1, 9 (1968). See also Nunn v. State, 1 Ga. 243 (1846).

101. State v. Kerner, 181 N.C. 5 7 4 ,___, 107 S .E . 222, 225 (1921). L a. Const. B ill
o f Rights, art. 3 (1879) tracked the language o f the second amendment. “ When we see 
a man with a musket to shoulder, carbine slung on back, or pistol belted to his side, 
or such like, he is bearing arms in the constitutional sense.”  State v. Bias, 37 La. Ann. 
259, 260 (1885).

102. State v. Dawson, 272 N.C. 5 3 5 ,___, 159 S .E .2d 1 ,1 0  (1968); State v. Kerner,
181 N.C. 574, _ ,  107 S .E . 222, 225 (1921); H ill v. State, 53 Ga. 473 (1874) (Ga. 
Const, art. I , g 1, para. 14 tracked the second amendment.). In  Rex v. Dewhurst, 1 
State T ria ls , New Series 529, 601 (1820), the tria l judge instructed the ju ry : "A  man


