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SUBSTITUTE FOR
SENATE BILL NO. 748
(As Passed the Senate June 5, 1986)
A bill to prohibit local units of

for certa

pistols/
Sec
(a) ™

ship/ or
(b) "

No. 328 of the Public Acts of 1931/ being

Michigan
Sec.

taxation

any other

transfer,

other firearms,

01109'85

in restrictions on the ownership/

firearms/

and ammunition

for

THE PEOPLE OF THE STATE OF

1. As used in this act:

Local unit

county.

of government"

Pistol™ means a pistol as

Compiled Laws.

2. A local unit of government

government from providing

pistols

use/

or

and possession

firearms.

MICHIGAN ENACT:

of

means a city/ village/ town-

defined in

on/ enact any ordinance or

or regulate in
manner the ownership, registration,

transportation,

**  (5-2) R

-1

carrying, or

ammunition for pistols

section 222 of Act

shallnot impose special

section 759.222 of the

regulation pertaining to/

purchase, sale,

possession of pistols or

or other

firearms, or

SKM
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AN ACT
{7/~
RELATING TO FIREARMS
% Introduced By: Senators Sabatini, Wiesner, Aociardo, Miller and

M arciano
Date Introduced: t™arch 4, 1986

Rerxrred To: Senate Committee on Judiciary

It is enacted by the Ceneral Assembly as follows:

1 SECTION 1. Chapter 11*47 of the general lavs entitled, "Criminal
2 O ffenses™ is hereby amended by adding the following section:

3 11*47*58. Firearms - State Pre-Emption* — The control of fire*
4 arms, ammunition or their component parts regarding their ownership,
5 possession, transportation, carrying, transfer, sale, purchase, pur*
6 chase delay, licensing, registration and taxation shall rest solely
7 with the state, except asotherwise provided in this chapter.

8 SECTION 2. This actshall take effect upon passage.

DL685/SUB A



FIREARMS-RELATED ACCIDENTS

According to the National Safety Councill (NSC), there werre some 1,800 accicental
gun-related fataliies in 1985, and firearms accidents ranked seventh among types of
accicental deaths, as they have Tor saveral years.  (Accident Fects. 1986, . 6-7.) There
5, honever, a problem with the NSC rarking, since it isbased entarely upon how ane
corbines te various goecific suocategories of the types of accidats.  The more detailed
breakdomn sygplied by the NSC (. 12), usig the latest official figures — those for 1983
— would suggest that unspecified firearms could rank 11th, shotguns 24th, and handguns
Zrith. Inorder, the official st of accidetal death categories would reed: motor
\ehicle; fks; oonflagration; other and unspecified droaning, suomersion; inalats’ ad
Ingestaon of food, other doject; poisoning by sollids and  liouads; camplications an”
misacvertures ofsuglcal and medical care; water trangoort; air and spece tragoort;
poisoning by g s=s and vapols; other and Lnspemﬁed firearm missile; excessive old;
mechanical suuocation; strudk accidentally by fallirg doject; electric auratt;
agricuktural mechines; railway accidents; other and unspecified fire and flares; hunger,
drosing na bathtub; hunger, thirst, exqposure and neglect; ighraan ofclolhlrg,
eplosive naterial; smklrgagalrsta’smjdd:yd:) ects or parsas; dotgun; other and
uspecrfied rrachlnery, other road \ehicle; hand gn; etc. The NSC has sinply made a
determinattion 1 conbine some categories and subcategories and aosider them major
and to corbine others and lump them together as "other."

At any rate, of the 1,600 gun—related accidattal fatalitaes reported for 1985, about
800 occurred n the home, down from 1,300-1,600 reported during most of the late-1930s
and early-19/0s; and about 700 occcurred n plblic, down from 800-1,000 during the late-
1980s and early-19/0s. The NSC also estimates just over 300 hunting-related fatal
accicents.  There are no clear data on handgun involivement n gun-rellated aocidents.
The latest estinate, for 1983, s that 209 accidents were classified as involiving handguns
of a total of 1,656 firears accidents during thet year. But it sunclear how many of the
"'other and ungpecified firearm missileé’ iInvolved "'other’” fireams then the three
somewhat narrow categories — "handgun,”” "'shotgun (autoratac),” and "hunting rfle” —
and how many involved "unspecified " types of firearms.  Handgun involvement would
appear 1o be anywhere between 15 and 45 peroent, with no way at this time t determine
which. An c¢ “drtaaal problem, as noted by Professor Gary Kleck of Florida State
Lhnersity, sthat some accidats may actually be disguisad or misclassified suicides or
even crimiral hanicides.

Roughly three-eighths of these accidants kil persons too young lawvfully to acouire
a handgun, with over a quarter oo young t aoquire any firearms lavfully. Most
accidents involving adulits resutt from carelessess and frequently from being under tre
influence of aladol. There isNOo Indication hatt they result from igorance. As a pollicy
matter, the anly policy with likely barefrts would come fram rareesing fireams safety
instructaan of sahool-age persons oo young lavfully o acouire fireams.

The figure far gun-relateo Injuries BEmuch more difficit to cladlate. It isbased
on projectians fran sunveys of hospitals and of the public, rather then statistics ool lected
%la 1ous agacies.  Additianal problens with making estinates are that some of the

oeﬂap, invohe minor njunes, or INvohe gun-related Injuries which are ot

, caused by gunshot wounds.  For le, the Consumer Product Safety
Oonmssmn oollects suney data on acci irjuiesfrom hosprtal emergency roons,



but those Injunies Incluce ariminal INjuries to persas ages 15 and uder, and INjures
where police are uncertain whether arimirally or accidentally inflicted. And ithes been
estimated that anly ane-third of Injuries from gun-related rddoeries are die to gnshot
wounds (hillip 3. Cook, 'The Effectoqun Aailabilty on Violeit Crime Patterns,”" 45
Arals, AAPSS 63, 74, Ma In addaon, many gun-related injuries which recuire
medical care are, rmetheeﬂs mlnor Again, ngunrelated injuries fran rddenies, ks
then ane-thilrd of those requiring medical treatment recuired an ovemigtt stay nthe
hospital, a figare whiich the CPSC says stnie as well of accidattal injuries— even

though gun-wound patients are frequently kept overmigtt more as a precaution related
concems about shock then 1o cllear necessity from the nature of the wounds.

The Consumer Product Safety Commission placed the number of gun-related
accidental injuries at goproximately 26,000 (including crime-related  injuries suffered by
victims 15 and uder, and Injuries of uncertain arigin) in 192, the lest year they
oollected such information on firearms-related accicaits.  The National Safety Courcil,
on the other hard, estimattes 15,000 gun-related injuries @G- Sherwood Wllllarrsaml B.
Krishra Sinh, ""American Attitioes Toward Gun Lans: A Discriminent Aralysis,”
Arerican Society of Criminology, 198I). The most aurrent data — based on reporting of
an utfortunately srall proportion of accidental shooting deatis — from the Natioal
Safety Council suggest handgun Invollvement isat most 45% on gun-rellated injurs
Projecting those data suggests, at most, 15,000 handgun and att leest 20,000 lag gun
related accidettal injunies, with perhgps 5,000 handgun and 7,000 lag gun injuries serias
enough to require hospralization at lesst ovemigit.

Home Protection and Home Accidetts

It hes frequently been alleged that when a burglar sheard and a Sot sfire,
"more often then not 1'sa member of the family who shit’"" This statement usally B
modified 1 some stat."stacal form suggesting that gus, or handguns, kept nthe home far
protectian, are sSix— or 43, or 118, or some other figure — times more likely 1o be used
against a loed one then against a crimiral .

There are a number of problems with the statement, honvever tmay be worded.
For one thirg, itassumes that unless someone skilled, a gun hean™t been "used” at dll.
uneys — camissioned by anti-gun orgenizatias, as Well as one comissioned by tre
NRA — aosistaitly show that well over one-third of a million Arericans each year use
handguns for protection from ariminals; another 100,000+ lag guns are used far
mm- Ih aotrast, there are a total of gpproximately 26,000 gun-rellated injunies of

Next, the protective use B limited 1o “'home’” inmany Instances, although two
suneys — aratiaal one by Caddell for an atti-gun orgenizatian, and one N Galirfomia
for the state Department of Austice — Idicate that many protective gun Uses may ooour
autsice the hame.  In the hame, insteed of 26,000 gun-rellated injuriies and 1,600 deatts,
the CPSC and NSC data suggest about 10,000 injuries and 800 fatalities from gun—related
accicents.  One-third of the injuries are seriaus enough 1o requiire hospitallization at leest
overmigt. And handgun imvollvement in those deaths and injuries is unknoan, with
estimates n tre 15-45% race.

In additian, the "protection’” notivation sassuned, althouth there BO reason
kelieve that guns owned for protection are more likely to be involved n accidents then
the vest mgjority of gus, and the mgjority of handguns, which are ovned for reesas
other then home protectaon.  Indeed, the CPSC data, and a recent study of firears



fatalrties n North Carolina C’Accidental Firearm Fatalities n North Carolina, 19/6-80,""
by P.L. Morrow and P. Hudson, A3PH, Sgpt. 1986) indicate that accidental injuries and
deaths involving fireams, V\heftherﬁwoowr n the home orelssmere Increese ntre
hunting ssesm. Exoepttoantl—gnﬁarancs this stohbe gnskqotfor
protection will rarely be needed and hence rarely be hardllen. For an analagy, one would
expect many more home accidents involivirg step ladders then the more-dirfficult-to-use
but rarely touched rope (@ dain, or foldig) emergency fire escape ladckr.

Moreover, the ratio may be skewed by efforts to distort the nurerator 6, 43, 118,
whatever) upnard whille sinultaneously and deliberately minimizing the denominattor .
The denaminator — protective usss — smost lonered, as mentioned, by igoring all non-
fatal uses of gs. It s further reduced n some of the ratacs 6and 43) by 1goring
outside-the-hame deatts, and in others (118, e.g.) by disoouting all seH-defese
Femicides and dl justifigble hamicides which 1nvolhve persons who are family, friads,
neigioors, or acoualntances.

With the 118-1 ratzo, or with similar statements that there were anlly 100+
Justaficble hamicides, the FBI *justaficble hamicide' data are used.  But (D) those figures
miss, N addrtaon to dll non-fatal protective: uses of gus, at lesst three-fourths of the
el deforse killirgs from the "justaficble” category. (G- Kledk, *Policy Lessons fram
Recent Gun Control Research,’" Law & Contemporary Prablers, Winter 1986; P.H.
Blackman and R.E. Gardirer, "Flaws n the Qurrent and Proposed UCR Programs
Regarding Homicide and Weapons Use in Violatt Crime,"" American Society of
Criminology converttiion, 198%6.) (@) Those figures exclude justificble homicides among dl
but perfect stragars. When awoman and her daughter, sexually harassed by a neighbor
for weeks, firally have to kil him when he breaks in to attenpt a rge, that isa
Jusuﬁable hamicide inwolvirg mlqbors and not counted by the Nal:lonal Coalrtion to Ban
Handguns — except as ane of the "ted'* uses of guns, making up the numerator in the
rato. When an ex-wife, having fled a marriage to avwid constant brutality, sl beaten
and forced to killl her former soouse, their relatiaship prevents NCBH from counting it
as a justrfisble hanicide ad it s includsd, agpin, N the nurerator rather then the
denominator. The fact that ariminals frequently commit treir burgllaries, rdderies,
rgpss, and assaults in treir neighborhoods enhances tre likelihood that protective
I§r|31cllt)l:irg's will iInvolve persons n the "reighoor, aoguaintance, other known'* category of

The allegatias, honvever, go furtter. They suggest that a familly member would be
got in response to a perceived buglar. Only two efforts 1o bresk down the
circunstances of accidatal shootings have been made, the first in 1964-65 by the
Metrgool itan Life Insurance Company (Kates, Restricting Handguns, 19/, p. @.). It
found no_aocidental handgun slmtlrgs involhved a search far a prover, and 1.4% of
overall accidental sootings.  Adding " 'sauffling for possessian” brings total imvolvement
4.2, and t© 10% of handgun accicaits.  lewould gopear, then, that at most three
dozen dsaths, and just over %Inju?m requiring h)aorlalmltzalgl maylérjml\e rtluqsirgaI
handgun Inst a suspected ar. more reot, cetailed, North Carolilma

ot no accidents related to searching far a burglar, mistaking a ciild fora
prover, or the lilke. These compare to Prof. Gary Kledk™s estimate of 1,200 criminals
killed and 8,500+ injured by gun-wielding cmilias. His data further suggested that over
85% of gun use against ariminals involhes burglary.  And netacral suney and FBI
Justzficble homicide datas,ggesttmtmmrsaooantﬁrthree-fwrﬁsofﬂe

protective use of guns each year.



Children ar.d Accidents

It s sometimes alleged that gus, or handguns,  represant one of the leeding causes
of death among tre youg, and thet requlatias are justified on thet kesis. Uaally, its
asserted that handguns represent about the third or fourth or frfth *'leeding'* cause of
death among the youg. The statement s Inecourate.

FBI data on suspected criminal hamicide with victins 14 years of age and younger
indicate that about two-thirds of gun—related hamicides involve handguns, far a total of
approximately 150 n 1985. The National Safety Council data on accidents among those
under 15 indicates 270 farearms-related accidatal deaths n 1985; iFhandguns were
involved n half of those (thett i, more then N firears accidents oerall, possibly by a
susstantaal margin), then there were 136 accidental n deaths molvlrgfreyarg
Handgun aouse, accidetal and aamiral, thus totals 285 Ines lost, representang
approxmatelsz Percent of the deaths OF chilldren 14 and under-. (Most dhildren below
the age of 1who die do 0 as a result of probllens of dhildoirth and cogenital anamalies;
deaths among those under age 1 total over twice as many deaths as oocur from all causes
among those 1-14, almost 40,000 n 1934, tre latest year n the Publlic Health Service
reports, compared to fewer thaen 17,000 deaths among the 1-14 age grap.)

In terms of general causes of deaths among the 0-14 age groyp, handguns (crimiral
and accidental aouse) rak 16th. (The folloving tEble sbased on Tabke 8, Publlic Health
Services ""Advance Report of Firal Mortal ity Statastics, 1984 (Spt. 19, te
National Safety Gouncil™s Accident Fects, 1985, the FBI Unirform Orin..  Report™s Crime
N the Unirted States, 1984, ,and supplemental computer pramtouts from tre Bl Al
figures are for 1934 — te latest possible date, and are goproximate. They do not vary
much from year to year.)

Percertage of deatis

"Cause'" of death, persas 0-14 Number N the age growp
1 Conditions of the perinatal periad 18,80 BT7%

2. Congenital aamalies 9,90 178

3. Motor wehicle accidats 8,100 145

4. Heart disseses 3,25 58

5. Cancer 1,856 33

6. Drowning 1,250 22

7. RAirss, bums 1,150 21

8. Other accidats 1,100 20

9. Pneumonia 1,080 19

10. Criminal homicide (Wo handguns) 780 14

1. Meningitais 490 09

12. Septicemia 415 0.7

13. Misc. infectioss and paresitic dissesss 390 0.7

4. SQuffocation, 1Ingested doject 30 0.6

5. Nephwitas (kidrey disses=s) 3H 0.6

16. Handgun hamicide and accident 230 0.5

Iif deaths of chilldren below the age of 1were subtracted, handgun-related deaths
would rark 11th, at V> °* deaths, follomig:  Motor ehicle accidents; cancer;
congenital anamalies; droaning; other accidants; fires, bunms; heart disesese; crimiral
hamicide without handguns; pneumonia; and SJI’fO(Htlm 1ngested doject. (Itshwld be
noted that some deaths reportedly accidattal may actl,allybedje to dld abuse but not



correctly classified as criminal homicide.)

IiFanly handgun accidents — numbering about 135 per year for chilldren under 14—
are aorsidered, then, naddrtion to the other *‘causes’™” acoounting for more deaths, there
would be; cerebrovascular diseeses, suicices, pulmonary diseeses, anamias,
meningococcal infecaan, intestaral infectian, and hermia and other intestaral
dsstructions.  Handgun accidents would then rank as the 23rd leading cause of death
among children under 15, acoounting for goproximately  of the total.

The Safety of the Shooting Sorts

One 1sae frequently raissd with regard to firearms s that of the of shootirng
soorts, including hunting, target shooting, trgp and skeet. Govermmental bodies and
interest groups oocesianal ly argue against gpeniing ranges an the grounds of safety; others
claim hunting isa dangerous oot etc.  Inpoint of fect, the shootiing Soorts are among
the safest goorts around, N addraion 1o being suitable soorts not just for tre ghysically
fit, but for the physically impaired who might otherwise have few aress of recreatioel
carpetrtion open to them.

Perhaps the best demonstratiion of the saffety of conpetitive shooting sthe
absence of data on the Isse of accidattal injuries and deatts.  And the data on huntiing
show It to be one of the safest goorts for which Injury and deatth data are published.
Studies on injuries n athletac activirties-inter— and  Intrarural- at the secondary ad
aollegiate leel do not mention target sooting.  There are virtLally no injuries 1o report;
what few may occur would be clessified as™* . Insurance company  reports on
accidental injuries have no category for soort dootang, <o few non-huntiing recreatiaeal
shooting accidants ooour.

Most shooting ranges— target, trgp, skeet— have virtually no accidents; the few
which oocur are most often due to defectave arms or anmunition (ertter manufactured or
with excessive charges in handloaded anmmunirtiion) and do not result in serias injury.
Inde=d, when the Consumer Product Safety Commission lest collec ed information an
fireams accidents — in three categories, one of which was clearly limited to organized
soort dov .1, “'skeet Shooting (ecavity, gooarel, or equipment)'” — the number of
accidats n the saple was to srall to estimate a ratical figare on the total number
of accidets.  The actual number reported n tre National Electronic Injury Suneillance
System (\EISS) was 3, puttang such an actavity on a par with accidents fram electric
blarkets, 1ce cream mekers, electric trairs, and Suffleocard.

This does not mean that every range s safe, nor that there are not reports of stray
rounds fired (Which rarely- iFever— ever strike a human beirg).  But, compared to other
gorts, goort shootiing at ranges produces immeasurablly stall numbers of generally minor
aocidents.  More injuries and deaths occur each year inorganized rumiing and swinming

rtion than norganized shooting corpetition.  In terms of injuries, huting 53,000
Eﬂnﬁsmﬁm foottall, and otrerorganlzedsprt,sfmtlrg IS probebly 100 times safer
hunting

The National Safety Council (Accident Fects, 1985, p. 75) estimated approximetely
340 fatal huntiing accidents per year and about 2250 non-fatal hunting accidants,
including some not Involivirg fireams. The estiimattes on injuries (ot necsssarily deatis)
by type rae fraon 59% for dotgun, © 31% for rifle, with the remainder Involivirg
handguns, muzzle-lcading fireaums, and bons-and-arrons. The rate of accidental deaths
from hutting isput by the NSC at 1.2 per 100,000 licasss, although millias may



lavfully hunt without licasss. And, as with other activilties — such as drivirg cars —
those persons unllawful ly partacipatang without Ticases are more got o be involhved n
acidents. Comparable figures for partaicipats inother goorts incluce: 2.1 for boating,
43.3 for hang glhdig, 0.4 for foottall, 8.9 for paraduting, 12.5 for professioal boxang,
0.7 for snoamobiling, 2_1forswmmmg, 0.3 for water sy, 4.5 for scuba divirg.
(Accident Fects, 1986, p. B.)

In terms of injunies, whether fatal or not, the hunter rate was 9.2 per 100,000
licases, compared o - 3,498.5 for besdmlll, 1,804.9 for besketiall, 26,8013 for foottall,
107.8 for ie 49 19, 6,374.3 for paraduting, 372.7 for roller dating, 43.2 for scua
divirg, 138" ior snoamobiling, 220.3 for dang, 133.3 for swinming, 116.0 for tamis,
and 164.2 for water danig*

There are sinply no data on accidents in target, trgp, and skeet dooting.  Most
fatal gun-related accidents occur N the home (@oud 50-60%) and are unrelated o
organized soort shootiing (10-13%).  As a consumer product, guns are involved |n26(ID
accidents requiring emergency-room treatment arually (aoout 40% n the hore), one
third of which require hospitalizatian, according to the Consumer Product Safety
Comission. Among tre so'rtelated consumer goods which rank ahead of guns are
bigycles (574,000 injuries), bedetiall (433,000), football (433,000), besgall (432,000),
sletirg (183,000), soocer (2B,00), vollejall (/8,000), fishirg (66,00), westling (64,00),

veight liftig and exercise equipment (88,000), gymastics (53,000), playgroud

eqmpnerrt &3,000), skiirg 4, CID) souesh and racgetiall (35,000), and temis (D,00).
(CPC, 1932 cHta, tre kst year fireanms-related injury data were anallyzed.)

Owerall, persos are safer hunting then drivirg to and fraom the hunt;; and they are
safer at a properly constructed and sypervised shootiing range than on any saool
playgroud, at home, or at any business establisent.



Bill of Rights reaffirmed 2 to 1

ByAMYBERMAR
Doty News reporter

Still good after all these yeara: That’i the
conclusion of nearly 200 Alaskans who say
they want the same basic freedoms the Bill
of Rights (the first 10 amendments to the
Constitution) provided more than two centu-
ries ago.

Many of Americans' most treasured rights
— to bear arms, to receive equal legal
treatment, to be tried by an impartial Jury
and to practice freedom of speech and reli-
gion — still are endorsed by a majority of
176 people surveyed last month by lire Daily
News.

But other constitutional protections fared
less well.

The proscription against double jeopardy,
or being tried twice for the some crime, was
opposed by 42 percent of the respondents
overall.

(Groups that voted it down included 33-to-
55-year-olds; those who described themselves
as "middle of the road"™ politically; and
grade school graduates, those who completed

Written by an aristocratic
elite for an aristocratic elite,
the Constitution didn’t begin

some high school and those who completed
some advanced work — indicating that edu-
cational experience had little Influence here.)

No other amendment encountered as much
opposition, but some came close. Amend-
ments on the shakiest ground included:

» The right not to incriminate oneself (19
percent disapproval overall; 28 percent dis-
approval among students with some high
school education).

e Guaranteed protection against unreason-
able search and seizure (23 percent disap-
proval overall; 32 percent disapproval among
students ages 12to 17). m

¢ Freedom of the press (19 percent disap-
proval overall; 36 percent disapproval among
people 55 years or older).

In the past, similar studies have been
conducted around the country, with varying
results.

Locally, overall approval for each amend-
ment ranged from 80 to 90 percent. But
various demographic groups — broken dbwn

See Paoe D-3, BILL

to benefit the common citizen
until the middle of this centu-
ry, Havelock says.

By the 1950s, when Sen.
Joseph McCarthy was con-
ducting his investigations
into "un-American activi-
ties,” the Fifth Amendment,
the right to prevent self-In-
crimination, was at stake.
Witnesses who wouldn’t talk
faced charges of contempt;
And the American people
didn't protest until later.

"People don’t understand

will of Rights,"” says Hav-

large part of the population
of what the American experi-
ment is all about.”

If citizens don’t know the’
ideals underlying democracy,
says Havelock, they may not
defend them, either.

"Then, In times of crisis. It
becomes easy, as It did during
the McCarthy era, to say that

these rights should not be
granted.”
The forced Internment of

Japanese-Americans during
World War Il is another exam-
cf < -'mmo'vjrarUy suspend-

cording to Dan Hickey, chief
prosecutor for the state. (As
district attorney, he must as-
sure that defendants get a
trial that’s speedy, Impartial
and. If they desire, decided by
a jury of their peers — three
protections spelled out In the
Bill of Rights.)

Havelock cites the current
debate over prayers in schools
as another example of public
pressure modifying the bill’s
provisions — in this case,
freedom of religion.

Despite this, *the Bill of
Rights remains intact, and

nro‘un strong-

Continued fromPaoe D-].

by age, sex, education and
political sympathy — disap-
proved of different amend-
ments at rates of 15 to 50
percent.

“"What makes America
unique is the Bill of Rights,"”
says former Attorney General
John Havelock, who now di-
rects the University of Alas-
ka’s Criminal Justice Center
In Anchorage.

"What makes this country
unique is your right to criti-
cize without fear of being put
in jail, and your right to say
outrageous things without
being penalized.”

But the Bill of Rights
might not exist today if it
hadn't been for a group of
single-minded citizens. The
amendments were drafted
only as a compromise be-
tween legislators who refused
to sign the Constitution —
which would shape the feder-
al government — unless indi-
vidual rights were protected.

er over time.

"The Bill of Rights enjoyed
¢ renaissance in the 1930s,"
says Havelock. 'There's been
a tremendous reassertion of
the Importance of rights —
not just as minorities have
taken power, but as the coun-
try becomes more pluralistic.

"As there’s less consensus
about what the country’s
about, and what we're meant
to do, in order to make the
country work we need more
and more laws. We're depend-
ing on laws to determine our
roles and place in society.”



AShould: 102

Q uestionnaire

This questionnaire was presented on a
confidential basis to learn what randomly
selected people in Anchorage think about
constitutional Issues. Respondents Included
students, housewives, the unemployed,
teachers, salespeople, computer program-
"men and a commissioner of the State of

The survey was conducted on three differ-
ent days In various locations: downtown by
the old city hall, in the Sears Mall and in
the Dimond Center. Respondents were in-
formed that The Dally News Intended to
publish the compiled results in a newspaper
article. DIttman Research Corporation was
consulted on methodology.

Two hundred people were given surveys;
178 completed them. The questions were as
follows: (Results in parentheses.)

1. Do you feel adults should or should not
be allowed to own guns and other weapons?
(Should: 160 Should not: 16)

2. Do you believe you should or should
dot be required to let soldiers stay In your
home, even if there is no war?

Sould 18 rot 158

3. If you should be charged and tried for a
crime, should or should not you be protected
frc-in *>eing charged with the crime again?
Should not: 74)

4. If you are suspected of committing a*

Monday, July A, 1983

[A [-**

garnered 176

18

serious crime, do you feel your accuser
should or should not have to show there is
enough evidence you have committed the
crime before you can be charged with
breaking the law?

(Should: 155 Should not: 21)

5. Do you feel boll, fines ahd t'reatitoerit Ih
jail should or should not be controlled to' '

prevent cruel conditions?

(Should: 153

hould not: 23)

, Do you believe the government should
or should not he able to take private
property for publiv 'se without paying the
owner a fair price?

(Should: 5 Should not: 171)

7. Do you believe there should or should
not be a limit on the time that passes before
a person is brought to trial after being
charged with acrime?

(Should: 145

hould not: 31)

Do you believe everyone should or
should not be entitled to the same legal
treatment? (Should: 164 Should not: 12)

9. Do you feel you should or should not
be forced to testify against yourself?
(Should: 33 Should not: 143)

10. Do you believe Congress should or
should not pass laws regarding religious
practices? (Should: 28 Should not: 148)

11. Should or should not the government

re sp ons=es

Constitutional

o n

rig hts

oversee petitions people circulate, partlcu
la'rly if the petitions criticize government
policies? (Should: 23 Should not: 153)

12.
al records and property should or should not
be subject to search or confiscation whenev-
er authorities think it necessary?

(Should: 42 Should not: 134)

'13." Do you feel newspapers, radio and
television should or should not be able to
publish or broadcast what they want to?
- (Should: 143 Should not: 33)

14. Do you think people should or should
not be allowed to gather in groups of any
size? (Should: 158 Should not: 13)

15. Do you feel that anyone accused of s
crime should or should not be entitled to a
trial by an impartial jury in the state where
the crime was committed?

(Should: 164

Should ot: 12)

1.
already delegated to the federa”™ government
by the Constitution should or should not be
left to individual states to administer?
(Should: 146 Should not: 30)

17. Do you feel the government should or
should not be allowed to pass laws that
contradict rights already granted?

(Should: 28 Should not: 148)

18. Do you feel people involved In law-
suits where more than 3300 is at stake

should or should not be allowed to request it
Jury trial? (Si uld: 148 Should not: 28)

Do you believe people, homes, person-

Do you feel any areas other than those
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Thirty-nine states have constitutional amendments on the right to keep
and bear arms. Most recently, the states of New Hampshire and Nevada approved
of constitutional amendments which stressed an individual right to bear
arms. Both states®™ provisions were approved by over seventy percent of the
voters in those states during the 1982 election.

Senator Orrin Hatchl? Sub-Committee on the Constitution report, completed
this past year, has documented the right to keep and bear arms as a major
individual right of American citizens. The Senate Sub-Committee, charged with
the responsibility of interpretating the Constitution for the Senate, stated
that: “"The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as
well as i1tsl interpretation by every major commentator and court in the Tfirst
half-century after its ratification, indicates that what is protected is an
individual right of a private citizen to own and carry firearms in a peaceful
manner "

Some have argued the ;.iIe Second Amendment applies only to the Federal
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally
intended to limit only federal actions. The Sub-Committee observed that the
three Supreme Court decisions holding that the Second Amendment does not apply
to the states come from the last century when most of the rights found in the
Bill of Rights (including freedom of speech) were considered not to be
restrictions on the states.

The case continually cited by 'gun control'™ advocates as the Supreme
Court®s definitive ruling against the individual®s right to keep and bear arms
is U.S. v. Miller, 307 U.S. 174 (1939J! In that case, the Supreme Court
implicitly recognized that the rights guaranteed by the Second Amendment
protected all individuals and not merely those who are members nf the militia.

In more recent years, state courts, likn the Supreme Courts of Colorado
(City of Lakewood v. Pillow), Oregon (State v. Kes:ler), and Montana (State v.
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Vegas v. Moberq), in
interpretating state constitutional provisions similar to the Second
Amendment, have concluded that the right to keep arms guarantees the right to
keep and Dear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the
absence of language providing for legislative regulation iIn a right to arms
amendment would preclude regulation of the right of arms.



3.

Old and new cases have shown that reasonable regulation is permissible
although a state constitutional guarantee does not contain language
authorizing regulation of right.

Article 11 of the Arkansas Constitution guarantees: "The citizens of
this State shall have the right to keep ad bear arms for their common
defense." Authority to regulate the right was upheld in Haile v. State, 38

Ark. 564, 567 (1882). Article 1 of the Alabama Constitution guarantees:

"That every citizen has a right to bear arms in defense of himself and the
state.”™ In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the
court stated the right was subject to reasonable regulation. Article 1 of the
Oregon Constitution guarantees: “"The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept
in strict subordination to the civil power.”™ The right to arms was held to be
subject to reasonable regulation in State v. Kessler, 614 P. 2d 94, 99 (Or.
1980).

The Sub-Committee concluded that "given the legislative history of the
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views
of incorporation which have become accepted in our own century, it is clear
that the right to keep and bear arms was meant to be, and should be, protected
under the civil rights statutes and the Fourteenth Amendment against .
infringement of officials acting under color of state law."

F:UPEANDHEV/S
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Form Approved: OVB No. 1512-0129 (2/29/831

DEPARTMENT OF THE TREASURY -  BUREAU OF ALCOHOL. TOBACCO. AND FIREARMS TRANSFEROR'S TRANSACTION
FIREARMS TRANSACTION RECORD SERIAL NUMBER
PART | — INTRA-STATE OVER-THE-COUNTER

NOTE: Prepare in original only. All entries on this form must be in Ink. See Notices and Instructions on back.

SECTION A — MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) (See Notices and Instructions on reverse)

1 TRANSFEREE'S (Buyer's) NAME (Last, First, Middle) O MALE 2. HEIGHT 3. WEIGHT 4. RACE

0O FEMALE

5. RESIDENCE ADDRESS (No., Street, City, State, ZIP Code) 6. DATE OF BIRTH 7. PLACE OF BIRTH (City and
State or City and Foreign
MONTH DAY YEAR Country)

8. CERTIFICATION OF TRANSFEREE (Buyer) — An untruthful answer may subject you to criminal prosecution. Each question must be answered with a "yes”
ora "no" inserted in the box at the right of the question:

a. Are you under indictment or information* in any court for

a crime punishable by imprisonment for a term ex- c. Are you a fugitive from justice?

ceeding one year? *A formal accusation ol a crime

made by a prosecuting attorney, as distinguished from an d. Are you an unlawful user cf, or addicted to. marijuana, or
indictment presented by a grand jury. a depressant, stimulant, or narcotic drug?

b. Have you been convicted In any court of a crime e. Have you ever been adjudicated mentally defective or
punishable by Imprisonment for a term exceeding one have you ever been committed to a mental institution?
year? (NOTE: A"yes" answer is necessary if the judge
could have given a sentence of more than one year. Also, a f. Have you been discharged from the Armed Forces
"yes" answer is required if a conviction has been discharg- under dishonorable conditior s?

ed. set aside, or dismissed pursuant to an expungement or
rehabilitation statute. However, a "erime punishable by im-

prisonment exceeding one year" J.c.t not include a convic- g. Are you an alien illegally in the United States?

tion which has been set aside under me Fed6.al Youlh Cor-

rections Act, as evidenced by a copy jf the certificate issued h. Are you a person who, having been a citizen of the
under 18 USC 5021.) United Slates, has renounced his citizenship?

I hereby certify that the answers to he atove are true and correct. | understand thada person who answers "Yes" to any of the above questions is pro-
hibited from purchasing and/or possessing a firearm, except as other/rise provided by Federal lawjl also understand that the making of any false oral or
written statement or the exhibiting of any false or misrepresented identification with respect to this transaction is a crime punishable as a lelony.

TRANSFEREE'S (Buyer's) SIGNATURE DATE

SECTION 8 — TO BE COMPLETED BY TRANSFEROR (SELLER) (See Notices and Instructions on reverse)

THIS PERSON DESCRIBED IN SECTION A 0O IS KNOWN TO ME
0O HAS IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER

9. TYPE OF IDENT FICATION (Driver's license or identification 10. NUMBER ON IDENTIFICATION
which shows nan e, date ol birth, place of residence,
and signature.)

On the basis of (1) the statements in Section A; (2) the verification of identity noted in Section B; and (3) the information in the current list of Pub-
lished Ordinances, it is my belief that it is not unlawful for me to sell, deliver, transport, or otherwise dispose of the firearm(s) described below and
on the back to the person identified in Section A.

]l 12. 13. 14. ]5

TYPE (Pistol, Revolver, Rifle, MODEL CALIBER OR SERIAL NO. MANUFACTURER (and importer, if any)
Shotgun, etc.) GAUGE
16. TRADE/CORPORATE NAME AND ADDRESS OF TRANSFEROR (Seller) 17. FEDERAL FIREARMS LICENSE NO.
(Hand stamp may be used) (Hand stamp may be used)

THE PERSON MAKING THE ACTUAL FIREARMS SALE MUST COMPLETE ITEMS 18 THROUGH 20
18. TRANSFEROR'S (Seller's) SIGNATURE 19. TRANSFEROR'S TITLE 20. TRANSACTION DATE

ATF F 4473 (5300.9) PART | (2-85)



CONTINUATION OF ITEMS 11 THROUGH 15 FOR MULTIPLE PURCHASES OF FIREARMS (Sao Item 9 balow)

11 12. 13
TYPE (Pistol, Revolver, Rifle, MODEL CALIBER OR
Shotgun, etc.) GAUGE

14 B5.
SERIAL NO. MANUFACTURER (and importer, if any)

Complete ATF F 3310.4 for multiple purchases of firearmt (See item 10 below)

NOTICES AND INSTRUCTIONS

PAPERWORK REDUCTION ACT NOTICE

The information required on this form is " *accordance with the Paperwork
Reduction Act of The ?urpose of th. information is to determine the
eligibility of the buyer (transteree) to receive firearms under Federal law.
The information s subgect to inspection by ATE officers. The information on
this form 1 required by 18U.S.C. 922and 923
RANSFER

d
IMPORTANT NOTICES TO 0
E(BUYER)
p

STOT
TRANSFEREE(BUY

1 Under 18U.S.C. 921-928and 18U.S.C. Appendix 1201-1208 firearms
may not be sold toor received by certain persons. The information and cey-
tification on this form are designed so that a person licensed under 18
S.C. 921-928may determine if he may lawfully sell or deliver a firearm to
the parson identified in Section A, and t0 alert thie transferge (buyer) of cer-
tain restrictions on the receipt and possession of firearms, This formi should
rbotS béz us%i E%sales or transfers where neither person is licensed under 18

R (SELLER) AND

2 WARNING—The sale or delivery of a firearm by a licensee toan eligible
purchaser who is acting as an agent, intermediary or straw purchaser” for
somegne whom the licensee knows or has reasonahle cause to believe is
Ineligible to purchase a firearm directly, may result in a violation of the
Federal firearm laws.

3 The transferee &%u%eg) of a firearm should be familiar with the provisions
of law. Generally, 18U.S.C. 921-928 prohibits the shipment, transportation
or receipt In intérstate commerce of a firearm ,b}/ one who Is under. indict-
ment or information for, or who has been convicted of, a crime punishable
bly imprisonment for g term exceequ one year, bg one who is @ fu%mve
fromjustice, by one who Is an unlawful user of, or addicted to marijuana or
a (epressant,” stimulant or narcotic drug, or by one who has been ad-
judicated mentally defective or who has been committed toa mental institu-
tion. In addilion; 18 U.S.C. Appendix 1201-1203 generally makes it
unlawful for anyone who has been convicted of a crime punishable b){ im-
Pnsonment fcra term exceeding one year, who has been discharged from
the Armed Forces under dishonorable conditions, who has been ad-
Jgdlcated mentally incompetent, who, having been a citizen of the United

fates, nas renounced his citizenship, cr who is an alien illegally in the
United States, to possess a firearm.

KNOW YOUR CUSTOMER—Before a licensee, ma% sell or deliver a
firearm to a nonlicensee, the licensee must establish the identity, place of
residence, and age of the buKer. Satisfactory identification should verify the
puyer's name, date of birth, address, and signature. Thus, a driver's
licénse or an identification card_issued by a State in place of a license is
particularly appro?nate. Social Security cards are not accef)table because
no address or date of hirth is shown on the card. Also, alien reqlstranon
receipt cards and military identification cards are not acceptable by
tkmselves because the, State of residence is not shown on the cards.
However, although a particular document may not be sufficient to meet the
statutory requirément for identitying the buyer, any combination  of
doc%ments which tot(ﬂether disclode the required information concerning
the buyer Is acceptable.

INSTRUCTIONS TO TRANSFEREE (BUYER)

4. The buyer (transferee) or a firearm will, in ever){ instance, personally
complete Section A of thé form and certify (5|Pn) that the answers are true
and correct. However, if the buyer is unable to read and/or write, the
answers may be written by other Persons, excluding the dealer. Two per-
sons (other than the dealer) will then sign as witnessess to the buyer's
answers and signature.

5 When the transferee (buyer) of a firearm is a_corporation, company
association, partnership of othef such business enfity, an officer authorized
toact or, behalf of the business will complete and sign’ Section Aof the form
and attach a written statement, executed under penalties of perjury, stating

(@) that the firearm is being acquired for the use of and will be
the property of that business entity, and

(b) the name and address of that business entity.

INSTRUCTIONS TO TRANSFEROR (SELLER)

6. Should the buyer's name be illegible the seller shall print the buyer's
name above the name printed by the buyer.

7. The transferor (seller) of a firearm will, in every instance, complete Sec-
tion B of the form.

8. Additional firearms purchases made by the same bu,fer may not he
added to this form after the seller has signed and dated It.

9. If more than six firearms are involved, the identification required by
Sectign B, Items 11 through 15 must be provided for each firearm. The
identification of the fireafms transferred in a transaction which covers
more than six weapons may be on a separate sheet of paper which must
be attached to the form covering the transaction.

10.In addition to completing this record,
sale or other disposition of pistols or revolvers on AT
cordance with 27 CFR 178126

11.The transferor (sellerz, of a firearm is. resgonsible for determining the

)rou must reEort any multiple
F 33104 in ac-

lawfulness of the transaction and for keeping proper records of the transac-
tion. Conse&ﬂtwrb% the transferor should be familiar with the provisions of
BUSC 21-928and 18 U.S.C. Appendix 1201-1203 and the Federal
mreans regulations, Title 27. Code of Federal Regulations, Part 178

12 After you have completed the firearm transaction, you must make the
completed, original copy.of the ATF F 4473 Part | part of your permanent

firearms records including any,suP orting documents.,Fllmg may be

QhronoloPmal gby date), alphabetical (by name?, or numerical_(by transac-

tion serial number), so’long as all of your completed Forms 4473 Part | are

filed in the same manner.

DEFINITIONS

1 IniraStale Over-the-Counter Transaction—the sale or other disposition
of a firearm by the transferor (seller) to a transferee ‘buyer) who 1S a resi-
dent of the State inwhich the transferor's business is located, occurring on
the transferor's business premises.

2 Published Ordinances—The publication (ATF P 51)0? containing
State firearms laws and local ordinances which is annually distributed t0
'Ig,ederal firearms licensees by the Bureau of Alcohol,“Tobacco and
Irearms.

ATF F 4473 (5300.9) PART | (2-85)
GPO : 1937 0 - 173-709 (55373
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While the 19(58 law and the revi-
sions Inst year include provisions that
bar certain people, such as convicted
felons and drug addicts, from purchas-
ing guns, there is no way salesmen can
validate an applicant's qualifications.

Proponents of a waiting period
contend it would give the police a
chance to check the credentials of pur-
chasers.

A gun bill that emerged from the
Senate Judiciary Committee in 1982
included a 1-1-day waiting period, but
the measure never reached the floor.
(19S2 Almanac p. -115)

Gun groups oppose the waiting
period, claiming it is an unnecessary
inconvenience and amounts to assum-
ing a potential buyer is guilty until
proved innocent.

Other firearms issues likely to
emerge in this Congress include:

e Ammunition Ban. Rep. Mario
Biaggi, D-N.Y., introduced a bill (HR
533) Jan. 8 to roll back provisions in
the 1986 law that lifted licensing and
record-keeping requirements' on the
interstate shipment of ammunition.

Biaggi's bill would ban in-state
shipments except by federally licensed
dealers, manufacturers, exporters and
importers, and collectors shipping to
one another.

Gun Owners of America seized
upon t)ie changes in the 1986 law,
sending out mailings to members of-
fering them special over-the-phone
deals on ammunition.

Biaggi says the problem with
mail-order ammunition is that there
is no way to make sure it is not being
sold to people who are prohibited by
law from buying it. For example, no
one under 18 is permitted to buy am-
munition for rifles or shotguns, and
no one under 21 can buy ammunition
for handguns.

Pratt contends the bill is anti-
consumer, but a Biaggi spokesman
calls that "absurd."

“We fully support the rights of
citizens to own and use firearms," he
says. "We’re looking for reasonable
controls We're looking to help the
law enforcement community."

e Bullet Bun. Sen. Daniel Patrick
Moynihan, D-N.Y., has introduced a
bill (S 25) to ban the production of .25
and .32 caliber bullets. Moynihan says
a survey of shootings involving New
York City police from 1975-85 showed
that 25 percent of the bullets used
were .25 or .32 caliber.

Gun groups flatly oppose the bill,
and even some gun control advocates,
while praising Moynihan’s effort,

think it muy not be effective because
it would prompt a shift to guns using
different bullets.

e Plastic Guns. Rep. Robert J.
Mrazck, D-N.Y., is planning to intro-
duce a bill that would impose a “flexi-
ble ban"™ on plastic guns. The bill
would ban the domestic manufacture
or importation of any firearm the sec-
retary of the Treasury determines can-
not be detected by security devices.

Battles in Local Jurisdictions

In addition to its work on Capitol
Hill, the NRA expects to be involved
in several legislative battles on the
state level. Last year, according to Ted
Lattanzio, head of the NRA’s State
and Local Affairs Division, the NRA
donated more than $750,000 to state
and local candidates. Lattanzio says
83 percent of the NRA-supported can-
didates were elected.

A key item on the NRA’s agenda
is pushing “pre-emption™ legislation
that would prevent cities and counties
from enacting gun control lav's more
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stringent than statewide laws.

Lattanzio says legislation will be
introduced on behalf of the NRA in 16
states, with highly visible fights ex-
pected in Michigan and Florida.

The NRA will be up against law
enforcement groups in this arena as
well. Spokesmen say the police groups
will organize to defeat the pre-
emption statutes.

Detroit  officer  Scully, who
worked to stop a statute in Michigan
last year, says, "We don’t want to take
local control away from city or county
governments. That’s a ploy by the
NRA that cuts down on the individual
police chiefs [ability to do) his job."

Another legislative push — one
that won’t put the NRA at odds with
the police —is a “hunter-harassment”
proposal. Bills will be introduced in 13
states to create stiff civil penalties for
people whe try to interfere with lawful
hunting. Lattanzio says it is aimed at
animal rights groups that have pub-
lished a "21-point pamphlet on how to
stop a lawful hunt.” I

Hastings Responds to Charges

Federal District Judge Alcee L. Hastings of Florida has filed a two-
pronged response to impeachment charges, stemming from his acquittal in

1983 on bribery charges.

Hastings, who is black, denounced the disciplinary procedure being
used against him, saying it was "infected by a form of racism” and had more
in common with a Moscow political trial than an American judicial proceed-
ing. He claimed that the entire investigation and the underlying bribery

prosecution were biased and were "conducted in a manner ...
-just cause for outrage as-well as alarm.” r

to provide

The llth U.S. Circuit Court of Appeals, which includes Florida, began
investigating Hastings shortly after his acquittal. A special llth Circuit
investigative committee recommended that Hastings be removed from of-
fice, on the grounds that he had fabricated his defensr —H should have

been convicted. The Ilth Circuit accepted those findir

and forwardevi

them to the Judicial Conference, which gave Hastings a chance to respond.

(1986 Weekly Report p. 2280)

On Jan. 16 he petitioned the House and Senate to terminate the
judicial investigation and to repeal or amend the 1980 judicial discipline law
(PL 96-158) that is the basis for the probe.

The Judicial Conference is scheduled to meet in March and could
decide then whether to end the investigation or to forward the impeach-

ment recommendation to Congress.

Hastings' Senate petition was quickly referred to the Judiciary Com -
mittee, but as of Jan. 22, his House petition was still at the Speaker’s office.
Rep. Robert W. Kastenmeier, D-Wis., who helped draft the 1980
discipline law, said in an interview Jan. 21 that it was unclear what
Congress would do with the Hastings petition. Kastenmeier said he be-
lieved that the Judicial Conference should be allowed to proceed and either
forward an impeachment recommendation to Congress or drop the matter.
Kastenmeier added, however, that he had intended to take another
look at the judicial discipline law in the 100th Congress, even before

Hastings suggested that.

Jan. 24. 1987—P ACE 155



ing in stealth tactics, night rescues and
infiltration. "We need to teach these high-
school graduates with their football letters
from East Cupcake, Neb., a little bit about
being streetwise,” he berks. From now on,
all Marine sentries will carry loaded
rifles—one way to possibly avoid a recur-
rence ofthe tragicbombing in Beirutwhere
Marines with unloaded weapons watched
helplessly as a bomb-loaded car smashed
into their compound, Killing 241.

Gray has disdain for Marines who
jog "in cute little silk shorts.” He favors a
much tougher approach, conditioning
troops by forced marches with backpacks.
Training for marathons—which to the
hosts of Washington’s annual Marine
Corps Marathon has become something of
an obsession—is a waste of time, he says.
"I'm a hell of a lot more interested in a
Marine who can carry a wounded Marine
across the battlefield.” He is indifferent to
spit and polish. "I don’t give a shit how
you look,” he tells enlisted men. "T care
how you are." Gray himself feels uncom-
fortable in dress blues and prefers to be
photographed in his camouflage fatigues,
or "utilities” as Marines ca'l them. In-
deed, mottled brown-green is almost a fet-
ish with Gray. In his office, he drinks
coffee from a camouflage-pain:ed canteen
cup. His troops gave him a camouflaged
spittoon for his chaw, and at dedication
ceremonies for new facilities Marines now
use camouflage ribbon.

Palntad baseball bat: Wielding a camou-
flage-painted baseball bat—inscribed "Big
Stick”—Gray roams Marine headquarters
in Washington armed for combat with the
"little old ladies in tennis shoes who stand
in the way of progress.” He means Penta-
gon bureaucrats who resist his reforms. To
his shock and anger, Marine Corps officials
have disregarded some of his orders be-
cause they were delivered verbally—not
written in quintuplicate.

Just how willing Gray is to bypass the
bureaucrats could be seen after his pep talk
at Cherry Point. A hulking sergeant
beseeched Gray for a waiver of weight re-
strictions—usually a matter for the bu-
reaucrats—that threatened to force the
sergeant from the corps. The commandant
promptly dropped to the floor in three-
point stance. "You play football?” he de-
manded. "Gimme a stance.” The startled
sergeant just gaped. Gray stood up: "You
play backfield or line?” he asked. "Back-
field,"” the sergeant replied, recovering his
composure. "I can run over a guy your
size,” he boasted. Gray shot back: "Do it.”
Discretion prevailed. "No, sir,"” said the
sergeant. Gray asked him how fasthe could
run a hundred yards. "Ten seconds,”
claimed the sergeant. "Tell you what,"
Gray ruled. "You do the hundred in 10.1

and I'll kﬁodﬁm Chero'Paint, N.C
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Deadly symbol of status and power: A 15-year-old. from Baltimore and his Beretta

Kids: Deadly Force

G unfights are replacing

become a major problem

Two weeks before Christmas Day, 17-
year-old Kendall Merriweather was shot
andkilledafew blocksfrom his highschool
in southeast Washington, D.C. Police ar-
rested two teenagestudents who they believe
killed Merriweather while trying to steal
his "boom box"radio.

A few days earlier in Pasadena, Texas, a
14-year-old eighth grader at Deepwater Ju-
niorHigh School whipped a snub-nosed.38
out of his jacket and held the assistant
principal hostagefor two hours. Policesaid
the boy was distraught over his parents'
recent separation.

Last week late-evening commuters found
the bullet-ridden body of 13-year-old Ro-
lando Mattie at an Oakland, Calif., bus
stop. Police believe the seventh-grade drop-
out was a crack dealer and are looking for
five suspects—most of them Matties age—
in connection with the murder.

T hese were not isolated incidents. All
across America, the number of kids
using—a .d being harmed by—guns is

risingatan alarming rate. According tothe

U.S. Department of Justice, more than

27,000youthsbetween 12and 15were hand-

gun victims in 1985 (the most recent fig-
ures), up from an average of 16,500 for each
of the three previous years. But officials
admit that as grim as those statistics are,
they grossly understate the extent of the
problem. In recent years, city streets have
become flooded with unregistered and un-
traceable handguns, available to anyone of
any age with a bit of cash. In New York,

fistfights as

firearm s

in the nation’ schools

revolvers can be bought on street corners
for as little as $25. Some dealers are even
willingto"rent”agunforan evening, defer-
ring paymentuntil the teen can raise mon-
ey through muggings and robberies. Youth
gangsinlLos Angelesprotecttheirturfwith
black-market Uzi submachine guns and
Russian-made AK-47 assault rifles, easily
financed by the crack trade. Children who
live outside urban areas have an even
cheaper source of firearms: dad’s closet. In
Galifornia, 38percentofall householdscon-
tain agun. Often, parentsdon’trealize that
their .357 magnum or shotgun is missing.
"Gunsseem to be enjoying anew chic,” says
handgun expert Garen Wintemute, a Sac-
ramento physician. "The increased preva-
lence of gun carrying among students is
reflective of an increased general interest
ingunsin thiscountry."

Nowhere is the proliferation of firearms
among youths more startling than in city
high schools. In Baltimore lastspring, new-
ly appointed Circuit Judge Ellen Heller
was so shocked at the number of minors
charged with gun crimes thatshe ordered a
survey ofweapon use among students. The
results were even worse than she expected.
0f 390 city high schoolers polled, 64 per-
cent said they knew someone who had car-
ried a handgun within the preceding sLx
months; 60 percent knew someone who had
been shot, threatened or robbed at gun-
point in their school; almost half of the
male respondents admitted to having car-
ried a handgun at least once.

Cities with far fewer gun incidents than
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tog to stealth tactics, night rescues and
infiltration. "We need to teach these high-
school graduates with their football letters
from East Cupcake, Neb., a little bit about
being streetwise,” he barks. From now on,
all Marine sentries will carry loaded
rifles—one way to possibly avoid a recur-
rence ofthetragichombingin Beirutwhere
Marines with unloaded weapons watched
helplessly as a bomb-loaded car smashed
into their compound, killing 241.

Gray has disdain for Marines who
jog "in cute little silk shorts.” He favors a
much tougher approach, conditioning
tro'-’s by forced marches with backpacks.
Tr ng for marathons—which to the
ho- of Washington’s annual Marine
Corps Marathon has become something of
an obsession—is a waste of time, he says.
"I'm a hell of a lot more interested in a
Marine who can carry a wounded Marine
across the battlefield.” He is indifferent to
spit and polish. "I don’t give a shit how
you look,” he tells enlisted men. "I care
how you are." Gray himself feels uncom-
fortable in dress blues and prefers to be
photographed in his camouflage fatigues,
or "utilities” as Marines call them. In-
deed, mottled brown-green is almost a fet-
ish with Gray. In his office, he drinks
coffee from a camouflage-painted canteen
cup. His troops gave him a camouflaged
spittoon for his chaw, and at dedication
ceremonies for new facilities Marines now
use camouflage ribbon.

Painted baseball bat: Wielding a camou-
flage-painted baseball bat—inscribed “Big
Stick”—Gray roams Marine headquarters
to Washington armed for combat with the
"little old ladies in tennis shoes who stand
in the way of progress.” He means Penta-
gon bureaucrats who resist his reforms. To
his shock and anger, Marine Corps officials
have disregarded some of his orders be-
cause they were delivered verbally—not
written in quintuplicate.

Just how willing Gray is to bypass the
bureaucratscould be seen after his pep talk
at Cherry Point. A hulking sergeant
beseeched Gray for a waiver of weight re-
strictions—usually a matter for the bu-
reaucrats—that threatened to force the
sergeant from the corps. The commandant
promptly dropped to the floor in three-
point stance. "You play football?” he de-
manded. "Gimme a stance.” The startled
sergeant just gaped. Gray stood up: "You
play backfield or line?" he asked. "Back-
field,” the sergeant replied, recovering his
composure. "l can run over a guy your
size," he boasted. Gray shot back: "Do it.”
Discretion prevailed. "No, sir," said the
sergeant. Gray asked him how fasthecould
run a hundred yards. "Ten seconds,"
claimed the sergeant. "Tell you what,"
Gray ruled. "You do the hundred in 10.1
and I'll kegp,you around.”
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Deadly symbol of status and power. A 15-year-old. from Baltimore and his Beretta

Kids: Deadly Force

Gunfights are replacing

become a major problem

Two weeks before Christmas Day, 17-
year-old Kendall Merriweather was shot
and killed afew blocksfrom his high school
in southeast Washington, D.C. Police ar-
rested two teenagestudents who theybelieve
killed Meniweather while trying to steal
his "boom box"radio.

A few days earlier in Pasadena, Texas, a
14-year-old eighth grader at Deepwater Ju-
nior High School whipped a snub-nosed .38
out of his jacket and held the assistant
principal hostagefor two hours. Policesaid
the boy was distraught over his parents'
recent separation.

Last week late-eveningcommuters found
the bullet-ridden body of 13-year-old Ro-
lando Mattie at an Oakland, Calif., bus
stop. Police believe the seventh-grade drop-
out was a crack dealer and are looking for
five suspects—most of them Mattie's age—
in connection with the murder.

T hese were not isolated incidents. All
across America, the number of kids
using—and being harmed by—qguns is

risingatan alarmingrate. According to the

U.S. Department of Justice, more than

27,000youthsbetween 12and 15were hand-

gun victims in 1985 (the most recent fig-
ures), up from an average of 16,500 for each
of the three previous years. But officials
admit that as grim as those statistics are,
they grossly understate the extent of the
problem. In recent years, city streets have
become flooded with unregistered and un-
traceable handguns, available to anyone of
any age with a bit of cash. In New York,

fistfights as firearm s

in the nation’s schools

revolvers can be bought on street corners
for as little as §25. Some dealers are even
willingto"rent”agunforan evening,defer-
ring payment until the teen can raise mon-
ey through muggings and robberies. Youth
gangsinLosAngelesprotecttheirturfwith
black-market Uzi submachine guns and
Russian-made AK-47 assault rifles, easily
financed by the crack trade. Children who
live outside urban areas have an even
cheaper source of firearms: dad’s closet. In
California, 38 percentofall householdscon-
tain agun. Often, parentsdon’trealize that
their .357 magnum or shotgun is missing.
"Gunsseem to beenjoyinganewchic,”says
handgun expert Garen Wintemute, a Sac-
ramento physician. "The increased preva-
lence of gun carrying among students is
reflective of an increased general interest
ingunsin thiscountry.”

Nowhere is the proliferation of firearms
among youths more startling than in city
high schools. In Baltimore lastspring, new-
ly appointed Circuit Judge Ellen Heller
was so shocked at the number of minors
charged with gun crimes thatsheordered a
survey ofweapon use among students. The
results were even worse than she expected.
Of 390 city high schoolers polled, 64 per-
cent said they knew someone who had car-
ried a handgun within the preceding six
months; 60 percent knewsomeone who had
been shot, threatened or robbed at gun-
point in their school; almost half of the
male respondents admitted to having car-
ried a handgun at least once.

Cities with far fewer gun incidents than
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More than enough guns to go around: LoS
Angelesgang members show theirstuff

Trying to teach a lesson: Baltimore poster

00

Baltimore still have plenty to worry about.
Twenty years ago, the baddest kid in school
carried aswitchblade. Buttoday packing a
pistol is a symbol of status and power that
others quickly emulate. This snowball ef-
fectisreinforced by the climate of fear that
a single firearm in the classroom gener-
ates. As with adults, many students who
say they have no criminal intent start car-
rying gunsto protectthemselves from gun-
toting class bullies. The child who thinks
he’s protecting himself, however, isactual-
ly putting himself in more danger. Statis-
tics show that kids (and adults) with guns
are more likely to be shot than those with-
out guns. "A gun can give someone a sense
of power and a security blanket,” says
Houston psychologist Rion Hart. "They
haven’t really thought out what they’re
going to do with it until something hap-
pens. But then it’s too late.” Suddenly, "he
said, she said” hallway disputes that were
once settled with fists or the flashing of a
knife blade end in aburstoffirepowerand a
bloody corpse.

Quick on the trigger: That was how 15-year-
old Dartagnan Young died. A freshman at
DuSable High School on Chicago’s South
Side, Young accused a 16-year-old school-
mate of slapping his girlfriend. The
schoolmate pulled out a .32 revolver and
started shooting. As students looked on in
horror, Young staggered through the
crowded hallway, blood pouring from his
chest. He died at the hospital. Often, even
less provocation is needed before the bul-
lets begin to fly. "You gotta be prepared—
people shoot you for your coat, your rings,
chains, anything,” says a 15-year-old ju-
nior-high-school student in Baltimore,
proudly displaying his .25-caliber Beretta.

Much of the increase in gun use stems

from urban crack trade. "These [crack] i

gangs have more firearms than a small
police department,” says William New-
berry, a Bureau of Alcohol, Tobacco and
Firearms agent based in Los Angeles. Po-
lice say it’s typical for street crime to spill
over into schools. In ghettos more pro-
found forces may be at work. Children
who grow up in broken homes and in ti;e
grip of poverty can come to see guns as
their only available ticket to prosperity
and self-esteem. At the same time, con-
stant exposure to violence on TV and on
the streets can inure them to the reality of
what a bullet can do. "Kids don’t care, and
they feel life has little value,” says Cle-
mentine Barfield, whose son Derick was
among the 77 youths 16 and under shot
dead in Detroit over the past two years.
Barfield started SOSAD (Save Our Sons
And Daughters) to help other parents
overcome their grief and raise awareness
of the problem. "We've got to fight for
social change, just like we did in the ’60s,”
she says. "We’'re losing awhole generation
ofchildren.”
‘Maksmyday:Smallercitiesand townsare
notimmune. Last August a 12-year-old boy
in Corpus Christi, Texas, wounded a stock-
broker on a crowded downtown ctreet.
Whatmostshocked the victim was the way
the kid blew the smoke out of his bar *el,
Clint Eastwood style, then got on his b; ke
and rode away. In De Kalb, Mo., 12-year-old
Nathan Faris broughthis father’s .45semi-
automatic to school one day, seeking re-
venge on aclassmate who had taunted him
for being fat. Faris accidently shot a 13-
year-old who tried to protect the intended
victim, then shot himself in the head. Dr.
Deborah Protnrow-Stith, commissioner of
the Massachusetts Department of Public
Health, attributes outbursts like these to a
society too tolerant of violence. "We show
that fighting is glamorous on TV —it is re-
warded and chosen by the hero as the first
solution to a problem,” she says. "There’s
no sorrow, no lamenting when the 'make
my day’attitude is put into action.”
Whatever the cause, authorities are find-
ing the use of guns by youngsters an ex-
tremely difficult trend to stop. Metal detec-
tors, spot searches and increased security
have failed to keep guns out of the class-
room. Police say it is even harder to keep
handguns away from kids on the street.
The city of Boston recently launched a TV
ad campaign with shocker taglinessuch as,
"When you tell a friend to fight, you might
aswell be killing him yourself." But it will
take more than commercials to keep
schools from becoming modern-day Dodge
Cities. As long as pistols are almost as easy
to get as candy from a vending machine,
people ofall ages willcontinue to end up on
both ends of the barrel.

ouston,
U reports

SSin Chicagoand burea
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OEPAHBIEIVT OF LAW
OFFICE OF THEATTORNEY GENERAL PHONE:

May 8, 1986

The Honorable M. Mike Miller
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

You have asked this.office to comment upon the effect
of "legislativeintent” language currently contained 1iIn a
resolution now under consideration by the House Judiciary
Committee: CS SJR 39 (Jud) anm. This resolution, if passed,
would place a proposed constitutional amendment before the

voters at the next general election. The resolution contains
an amendmentto art. I, sec. 19 of the state constitution,
relating to a citizen’s right to Kkeep and bear arms. The

stated purpose of the proposed amendment 1is to establish that
the right to keep and bear arms under the state constitution is
an individual right, rather than a collective one.

The proposed constitutional amendment now states that
a citizen"s right to keep and bear arms "shall not be infringed
by the stateor by a borough or city of the state.”™ During
consideration of CS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may
be regulated by law.™ This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent."” Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu—
tional amendment “"should not be <construed to preclude the
regulation of the manner in which arms may be borne, carried,
or used."

We are concerned that the language presently
contained in CS SJR 39 (@(Jud) am might allow Jlater constitu—
tional challenge to some existing state statutes. Present law,
for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, ar.d sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded firearnm
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on licensed premises, or possession of a Tfirearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially da*ngerous
weapons or weapons carried in an especially dangerous manner or
place. IT the legislature does not intend that the proposed
amendment of art. I, sec. 19 would render these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example) , then the
legislature®s intent to continue to allow reasonable regulation
by law should be made clear.

It may be that the Senate, in rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that it was not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by law 1is allowed, as this point 1is included in

their "legislative intent"” language. As a general rule,
however, a measure will be enforced according to the plain
meaning of the Jlanguage on its face. 2A C. Sands, Sutherland

Statutory Construction 8 45.02 at 4 (4th ed. 1984); Wilson v.
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983). It
is a "fundamental principle of statutory interpretation

that a statute means what 1its language reasonably “€onveys to
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Central Health Planning v.
Commissioner, Dent. of Administration, 628 P.2d 551, 553
(Alaska 1981). 1/

While the courts 1in Alaska may consider a measure"s
legislative history to the extent it may assist the court in
correctly interpreting the measure, a. legislative committee
report or formal statement of legislative 1intent may not be
used to give the statute a meaning not Tfairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
North Slope Borough, 585 P.2d at 540.

1/ Although general rules of legal interpretation are most
often expressed in the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and ~constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction & 29.08 at 500 (4th ed.

1985).
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When a reviewing court decides that it must consider
the legislature®s intent in order to construe a provision, the
text of the measure itself is still <considered the best
evidence of legislative intent. See 2A C. Sands, Sutherland
Statutory Construction & 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terms of a provision are clear
and straightforward, the 1intent of the legislature will be
based on those terms, even if the apparent 1intent conflicts
with a statement of legislative intent or a committee report.
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction & 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent Jlanguage <contained 1in the “"preamble™ to the Limited
Entry Act, urged the state supreme court not to adopt a literal

construction of the act. The court vrefused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can it be wused to create doubt or
uncertainty which does not otherwise exist."” 680 P.2d at 488,
n.3.Thus, to the extent that language contained 1in the

"legislative intent" section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the constitutional
provision, it is the constitutional language which will
control.

The courts may also consider the history of
legislative action taken on a given measure when determining
legislative intent. Generally, the rejection of a proposed
amendment indicates that the legislature did not intend the
bill to include the provisions embodied 1in the rejected
amendment. Lapina v. Williams, 232 U.S.. 78, 58 L.Ed., 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8 48.04 at 302,
848.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person®s right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate®"s consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 P.2d at 571. .®

Perhaps the most important consideration here 1is that
in the case of a measure (such as this one) which is to be
decided by a vote of the electorate, descriptive statements
accompanying the proposition are an important source of
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guiaance for interpretation. 2A C. Sands, Sutherland Statutory
Construction & 48.04 at 301, &48.19 at 345 (4th ed. 1984);
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977), cert,
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the lieutenant governor 1is required to prepare a ballot title

and a summary cf the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,

2) the ballot title and summary prepared by the lieutenant
governor, 3) "a neutral summary" of the proposition prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. ?.S 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider"™ the statement contained in section 2 of CS
SJR 39 (Jud) am when preparing” its neutral summary for the
ballot, this language will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, in the final
instance, a reviewing court will 1look to the 1intent in the
minds of the voters who voted to adopt the constitutional
amendment, the legislature™s statement of its intent when
placing the measure on the ballot has Jlimited significance.
Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution 1is to
limit legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the statute
conflicts with a substantive provision 1in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Sutherland Statutory Construction & 23.20
at 387 (4th ed. 1985) . The possibility that the language
proposed in SJR 39 could be 1interpreted as invalidating some
portions of Alaska®"s present criminal code 1is a real one, as
this has occurred in similar circumstances 1in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both ~common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A C. Sands, Sutherland Statutory
Construction & 45.02 at 5 (4th ed. 1984). Statements of
"legislative intent” are not an adequate substitute for clear,
unambiguous language 1in the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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possibilitv that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute 1is unconstitutional
because it violates his right to keep and bear arms under
art. I, sec. 19 of the state constitution.

Attorney General
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Governor's Criminal Justice Working Group

January 14, 1988

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the
undersigned representatives of various state and local agencies
to an ad hoc working group on criminal justice. The members of
the group meet together on a regular basis to consider, and occa—
sionally to comment upon, issues that could affect the fair and
efficient administration of criminal justice in Alaska.

At the end of the last session, the Senate adopted CS
for Senate Joint Resolution 15 (Judiciary), which proposes an
amendment to the Constitution of the State of Alaska. We under—
stand that CS SJR 15 (Jud) has been referred to the House State
Affairs Committee for consideration. We are writing as a body to
strongly urge you and your fellow representatives to amend the
language of the present resolution to clearly preserve the
present power to reasonably regulate the possession and use of
arms.

IT passed by the Ilegislature, CS SJR 15 (Jud) would
place a proposed constitutional amendment before the voters at
the next general election. The resolution contains an amendment
to art. 1, sec. 19 of the state constitution, relating to a citi—
zen"s right to keep and bear arms. As presently drafted, SJR 15
would make the following changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A
WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF "A FREE
STATE, THE] right of the people to keep and bear arms shall not
be infringed.

The stated purpose of the proposed amendment 1is to
establish that the right to keep and bear arms under the state
constitution 1is an individual right, rather than a collective

one. We are concerned that the present language, if adopted by
the voters at the next election, might allow later constitutional
challenge to seme existing state statutes. Present law, for

example, prohibits a convicted felon from possessing a conceal-
able firearm, prohibits possession of certain weapons such as
bombs, hand grenades, silencers, and sawed-off shotguns,
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SJR 15

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4



Governor's Criminal Justice Working Group

January 14, 1988

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the
undersigned representatives of various state and local agencies
to an ad hoc working group on criminal justice. The members of
the group meet together on a regular basis to consider, and occa—
sionally to comment upon, issues that could affect the fair and
efficient administration of criminal justice 1in Alaska.

At the end of the last session, the Senate adopted CS
for Senate Joint Resolution 15 (Judiciary), which proposes an
amendment to the Constitution of the State of Alaska. We under—
stand that CS SJR 15 (Jud) has been referred to the House State
Affairs Committee for consideration. We are writing as a body to
strongly urge you and your fellow representatives to amend the
language of the present resolution to <clearly preserve the
present power to reasonably regulate the possession and use of
arms.

IT passed by the legislature, CS SJR 15 (Jud) would
place a proposed constitutional amendment before the voters at
the next general election. The resolution contains an amendment
to art. I, sec. 19 of the state constitution, relating to a citi—
zen"s right to keep and bear arms. As presently drafted, SJR 15
would make the follottfing changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A
(-JELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OFTTREE
STATE, THE] right of the people to keep and bear arms shall not
be infringed.

The stated purpose of the proposed amendment 1is to
establish that the right to keep and bear arms under the state
constitution 1is an 1individual right, rather than a collective
one. We are concerned that the present language, if adopted by
the voters at the next election, might allow later constitutional
challenge to some existing state statutes. Present law, for
example, prohibits a convicted felon from possessing a conceal-
able firearm, prohibits possession of certain weapons such as
bombs, hand grenades, silencers, and sawed-off shotguns,
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prohibits possession of a Ffirearm while 1intoxicated, the dis—
charge of a firearm from, on, or across a highway, the carrying

of a concealed weapon, possession of a loaded firearm on licensed

premises, or possession of a firearm by a minor without parental

consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety func-—
tion by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or

place. If the legislature does not intend that the proposed
amendment of art. 1, sec. 19 would render these statutes unen-—
forceable, nor foreclose a future legislature from adopting

similar provisions (prohibiting possession of loaded firearms 1in
a church or on school grounds, for example), then the legisla—
ture"s intent to continue to allow reasonable regulation by law
should be made clear.

We suggest the addition of Jlanguage such as: "The
right of the people to keep and bear arms shall not be infringed,
except that the state or a political subdivision of the state may
regulate the manner in which arms may be borne, carried, or
used." or "...except that the manner of keeping and bearing arms
may be regulated by law."

Section 2 of CS SJR 15 (Jud) contains a statement of

"legislative 1intent" indicating that the constitutional amend-—
ment, 1f adopted, "should not be construed to preclude the regu—
lation of the manner in which arms may be borne, carried, or
used.”™ We are concerned, however, that this statement of legis—

lative intent will not be effective to preserve the present power
to reasonably regulate the possession and use of weapons.

As a general rule, a statute or constitutional provi—
sion will be interpreted according to the plain meaning of the
language on its face. IT the intent behind the adoption of the
amendment were to later become an issue, it is the intent of the
voters who adopted the measure, rather than the intent of the
legislators who drafted it, that will be relevant.Although the
resolution directs the Legislative Affairs Agency to consider the
statement contained in section 2 when preparing its neutral sum—
mary for the election pamphlet, the intent Jlanguage will not
appear on the ballot itself, and may well not be contained verFiT7
tim in the -election pamphlet. See art. XIIl, sec. 1 of the
Alaska Constitution and AS 15.58.010.

Principles of both common sense and responsible drafts—
manship dictate that a well-drafted statute or constitutional
provision should reduce the need for disputes about
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interpretation. Statements of "legislative 1intent" are not an
adequate substitute for clear, unambiguous Jlanguage in the pro—
posed constitutional amendment. A more precisely drafted amend-—

ment would minimize the possibility that, should the proposed
constitutional amendment be adopted, a criminal defendant would
later be able to argue that a criminal weapons misconduct statute
is unconstitutional because it violates his right to keep and
bear arms under art. I, sec. 19 of the state constitution.

We urge you to amend CS SJR 15 (Jud) to address the
concerns discussed above.

Sincerely yours,

yUj/ots/>m J M mn M)
Grace Berg WSchaible :thur Snowden - s
Attorney General ""Administrative Director
Alaska Court Systenm

Commissioner Public Defender
Department of Public Safety

2A ANrvrQ V-
Myra/>Munson Susan Humphrey-Barnett \
Commissioner Commissioner
Department of Health & Department of Corrections

Social Services

Del Smith Brant McGee
President Public Advocate
Alaska Association of Chiefs

of Police
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ALASKAPEACE CHHOERSASSOCIATION

State APOA Office « P.0.Box 240106 = Anchorage, AK 99524-0106 = (907)786-1007

February 15, 1988

EXECUTIVE OIEECTOE The Honorable Fran Ulmer

M. James Messlck Chair, State Affairs Oommittee
Alaska State Legislature
P. 0. Box V
BOAED OF DIRECTORS Juneau, AK 99811
Ed Kalwara, President Dear Fran:
Juneau
Shirley Warner, Vice-Pres. L. . . _ _
Anchorage I am writing concerning Senate Joint Resolution 15 which proposes
Steve Kalwara, Member an amendment to the Constitution of the State of Alaska. The
Juneau resolution has been referred to the House State Affairs Oommittee.
John Shover, Member
L;ESi::rMembw On January 14, 1988, the Alaska Peace Officers Association Board
lenal of Directors formally received the proposed resolution. At the
Tony Hodge, Member conclusion of the review a motion was unanimously passed opposing
Anchorage Senate Joint Resolution 15.
Eollle Port, Member
Wasllia Our concern with this amendment change is that the door could be

conceivably left open to eliminate other laws currently on the
books. Laws such as felon in possession of a handgun, possession

CHAPTEES of weapons by intoxicated persons, carrying concealed weapons,
Agﬁgﬁfmumt etc. We feel these are fair and justifiable lav/s that are
Bethel obviously needed.
Simon Brown
Craig As you are probably aware, a majority of our members are gun
James See enthusiast. We are engaged in many activities such as hunting,
Fairbanks target shooting, trap shooting and almost any sporting activity
KDﬂeFm”” relating to guns and weapons. We do not feel our current
Dan Morris constitution prohibits or dampens any legitimate activity in
Juneau relation to these activities.
Donald Otis
Kotzebue Therefore, if the machine is not broken, why fix it. We do not
Carlos Salazar feel the current constitution infringes upon any person or group,
Bﬁﬁﬂf?;d the right to bear arms. It does, however, allow the state to
Palmer control the possession of weapons by certain people such as

Greg Carpenter
Seward

Mike Chapman
Valdez

John Nealon

Ketchikan
LeRoy Mestas

Petersburg
Scott Eddy

felons and people under the influence. It also allows the state
to control certain classes of weapons, such as bombs, silencers,
sawed-off shotguns, switchblade knives and the like.



ANCHORAGE POLICE DEPARTMENT EMPLOYEES ASSOCIATION
3111 C Street. Suite 325
Anchorage, Alaska 99503

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Dear Representative Ulmer,

| am writing concerning Senate Joint Resolution 15 which proposes
as amendment to the Constitution of the State of Alaska.

We oppose this amendement. We feel our current constitution does
not restrict the lawful purchase, possession or use of weapons.
As it is now written it also allows for controls on dangerous

and illegal weapons and weapons related activities. We find these
laws to be reasonable and necessary. Our concern with the pro-
posed resolution is that its "legislative intent" could be broadly
and loosley interpreted resulting in the elimination of some of
the laws vital to public safety.

Si. ~e the current constitution has worked so well for so long why
change it now?

Sincerely

Alan Kraft
A.P.D.E.A. President

JY:lgd



Alaska Association Chiefs of Police A 5§ 3 ¢ K

March 16, 1988

Representative John Sund
Chairman

House Judiciary Committee
Alaska State Legislature
P.0. Box V (M.S. 3100)
Juneau, Alaska 99811

Dear Representative Sund,

It is my understanding that CS for CSSJR 15 has been assigned to
your committee for consideration. Various representatives of the
Alaska Peace Officers Association and the Alaska Chiefs of Police
Association have expressed concern in the past regarding this
particular piece of legislation. The current wording of CS for
CSSJR 15 allays some of those concerns that we previously held.

I understand, however, that at least three members of House State
Affairs attached a note to the bill stating their preference for
the original language of the SJR 15. | want to assure you that
neither the Alaska Chiefs of Police Association nor the Alaska
Peace Officers Association are opposed to the individual right to
keep and bear arms. We are, however, concerned that this
particular piece of legislation could open a "Pandora®s box" that
may lead to court challenges to municipal and state statutes and
ordinances regarding the carrying and/or use of firearms. We
have testified that we felt that amendments were needed in the
original submission of SJR 15 that would preclude court
interpretations that would prohibit the enforcement of firearms
statutes or ordinances. 1 do not believe that SJR 15 in any form
is needed at this point in time because | do not perceive the
threat that representatives of the National Rifle Association
see. However, if some form of SJR 15 is going to be on the
ballot, I would prefer the wording currently utilized in CS for
CSSJR 15.

Thank you for your attention in this matter. |If 1 can be of any
assistance in your deliberations regarding this, please do not
hesitate to contact me.

Sincerely,

Del Smith, President
Alaska Chiefs of Police Association



ANALYSIS OF SJR 15

Claim: SJR 15 not needed; Second Amendment provides protection to gun owners.

Consider the opinion handed down in State v. Friel, 508 A.2d 123 (Me. 1986):

"The Second Amendment is inapplicable to this case; it operates as a
restraint solely upon the power of the national government and does not
restrict the power of the states to regulate firearms."

Other cases culminating with the same decision:

Miller v. Texas. 153 U.S. 535 (1894)

Presser v. Illinois, 116 U.S. 252 (1886)

Quilici v. Village of Morton Grove. 695F.2d 261 (1983)
U.S. v. Kozerski. 740 F.2d 952 (1st Cir. 1984)

State v. Sanne, 116 N.H. 583 (1976)

State v. Skinner. 189 Neb.57 (1973)

Additionally, 1in State v. Skinner, the Nebraska Supreme Court ruled that the
Second Amendment to the U.S. Constitution guarantees the right to keep and bear
arms to an organized militia, not individuals.

This aspect of the Skinner decision is quite similar to the April 13, 1983,
opinion of Alaska Attorney General Norman C. Gorsuch on themeaningof Article

I, Section 19, of the Alaska Constitution, stating: "The modern judicial view
has increasingly found that the guaranteed right to keep and bear arms is not an
individually protected right, but rather a collective right which allows the
people of the various states to serve in a militia."

Claim: Individual language in SJR 15 will allow felons to own/possess firearms.

Courts in states with "individual™ constitutional guarantees have consistently
rejected challenges to state statutes restricting or denying the possession of
firearms by convicted felons:

(State: Citation; Constitutional Language; Proscription By Felons.)

North Dakota: State v. Ricehill. 415 N.W.2d 481 (3987); "All individuals "
ownership or possession of Tfirearms.

Maine: State v. Friel, 508 A.2d 323 (3986); "Every citizen....";
possession of firearm.

Kentucky: Eary v. Commonwealth, 659 S.W.2d 398 (3983); "All men...,";
possession of handgun.

Alabama: Bristow v. State. 418 So.2d 927 (3982); "Every citizen "
possession of pistol.

Wyoming: Carfiold v. State, 649 P.2d 865 (1982); "The right of
citizens...."; possession of any firearm.



Texas: Shepperd v. State,586 S.W.2d 500 (1979); "Every citizen....";
possession of firearm away from residence.

Louisiana: State v. Amos, 343 So.2d 166 (1977); "Each citizen....";
possession of firearms.

Colorado: People v.Blue. 544 P.2d 385 (1975); "The right of no person to
keep and bear arms...."; possession of firearms.

Washington: State v. Tully, 89P.2d 517 (1939); "The individual citizen....";

possession of pistol.

In addition to the cases cited above, courts in Georgia, Oregon, and Arizona
have also rejected challenges based on state constitutional keep-and-bear-arms
provisions to statutes making illegal a felon®"s possessing a firearm.

Claim: SJR 15 will invalidate reasonable laws currently on the books

Specifically mentioned have been laws regulating the carrying of concealed
weapons and proscribing possession of firearms by intoxicated persons. As
above, numerous citations can be offered indicating that courts regularly and
routinely rule that the right to bear arms is subject to reasonable regulation:

(State: Citation; Decision.)

Wyoming: State v. McAdams,71 P.2d 1236 (1986); concealed carrying of arms
subject to regulation.

Oregon: State v. Delgado, 692 P.2d 610 (1984); legislature may regulate
possession and use of arms.

Indiana: Schubertv. DeBard, 398 N.E.2d 1339 (1980); license may be
required to carry a pistol concealed.

Oregon: State v. Kessler.614 P.2d 94 (1980); concealed weapon carrying
regulations permissible.

Colorado: People v. Garcia. 595 P.2d 228 (1979); carrying a gun while drunk
is outside the protected boundaries of the right to bear arms.

North Carolina: State v. Dawson, 159 S.E.2d 1 (1968); open carrying for
unlawful purposes may be prohibited.

Kentucky: Holland v. Commonwealth, 294 S.W.2d 83 (1956); limits carrying of
concealed weapons.

ldaho: State v. Hart. 157 P.2d 72 (1945); upholds statutes prohibiting
the carrying of concealed weapons.



WYOMING.:

OREGON:

INDIANA:

COLORADQ:

CONSTITUTIONAL LANGUAGE
FROM STATES WHOSE COURTS_HAVE UPHELD
REASONABLE REGULATIONS ON THE RIGHT TO KEEP AND BEAR ARMS

The right of citizens to bear arms in defense of themselves and of the
state shall not be denied. Article I, Section 24

The ?eople shall have the right to bear arms for the defense of themselves,
and the State, but the Military shall be kept in strict subordination
to the civil power. Article I} Section 27

The ?eople shall have a right to bear arms, for the defense of themselves
and the State. Article I, Section 32.

The right of no person to keep and bear arms in defense of his home,
person and RroPerty, or in.aid of the civil power when thereto legally
summoned, shall be’called in question; but nothing herein containéd
shall be construed to justify the practice of carfying concealed weapons.
Article 11, Section 13.

NORTH CAROLINA: A well regulated militia being necessary to the security of a

KENTUCKY:

free State, the right of the people to keep and bear arms shall

not he mfrmqed; and, as standing armies in time of peace are, .
dan?erous to Tiberty, theY shall not be maintained, and the military
shall be kept under strict subordination to, and governed by,

the civil power, Nothing herein shall justify thé practice’ of
carrying concealed weapons, .or prevent the General Assembly from
ggactmg penal statutes against that practice. Article I, Section

All men are, by nature, free and equal, and have certain inherent and
inalienable rights, amon? which may be reckoned; *** 7. The right to
bear arms in defense of themselves and of the state, subject to the
power, of the general assembly to enact laws to prevent persons from
t7:arry|ng concealed weapons. ~Kentucky Bill of Rights, Section I, para.

NORTH DAKOTA  All individuals are by nature equally free and independent and have

MAINE:

ALABAMA

certain inalienable rights, among which are ... to keep and bear

arms for the defense of their person, family, property, and the

state, and for lawful hunting, recreational, and other lawful purposes,
which shall not be infringed. Article I, Section 1,

Every citizen has a right to keep and bear arms and this right shall
never be questioned. “Article [, Section 16

That every citizen has a right to bear arms in defense of himself and
the state. Article [, Section 26



Alaska State Legislature

House
P.0. BOX V
State Capitol

COMMITTEE ON STATE AFFAIRS Juneau, Alaska

Official Business

March 15, 1988

Dear NRA Member:

A few days ago you received a mailing from the Washington,
D.C. office of the National Rifle Association requesting you to
contact me vregarding SJR 15, proposing an amendment to the
Constitution of the State of Alaska relating to the right of a

person to keep and bear arms. The letter claimed that the
resolution had been "bottled up"” 1In my committee and that |1
"single handedly" was restricting the progress of this
resolution. To put it bluntly, that letter was wrong.

The Alaska Peace Officer}? Association, made, up of law
enforcement officials all over the state of Alaska asked for
clarification in SJR 15 that reasonable regulation of the methods
of carrying Ffirearms (convicted felons, concealed weapons, etc.)
would not be precluded. Such a clarification was also requested
by the Alaska Criminal Justice Working Group which includes the
Department of Public Safety, the Attorney General, the Court
System, and others. I think they have legitimate concerns and a
right to express them and I am not going to preclude their
opportunity to testify just because some guy in Washington, D.C.
doesn®"t care how we do things here in Alaska.

For your information, three hearings have been held on this
resolution by the State Affairs Committee which 1 chair. On
February 17, we heard from Senator Rodey, the sponsor of SJR 15,
and from representatives of the National Rifle Association. Oon
the 29th of February, we heard additional testimony from the NRA
and from the Alaska Peace Officers Association. On March 2, we
took the remaining testimony on the resolution, this time hearing
from the Department of Law and the Department of Public Safety.
We have held three hearings 1in the space of two weeks time,
spending 2-1/2 hours of the committee"s time on this resolution.
The committee has made a serious effort to understand the complex
legal issues involved and to hear from all iInterested parties.
This does not constitute "bottling up" a resolution in committee.
On the contrary, it should demonstrate to you my sincere interest
in being fair to all those who would like to testify.

At the conclusion of the last hearing, |1 assured the sponsor
I would bring the resolution back before the committee as soon as
I could obtain some compromise language. We worked out an

amendment and on Wednesday, March 9, the State Affairs Committee



NRA Member - March 15, 1988

passed out a House Committee Substitute for CS SJR 15 which
accommodates the concerns of law enforcement officials. I have
enclosed a copy for your information, along with the letter from
the Alaska Criminal Justice Working Group.

If you have any doubts about the record on this resolution
or my good faith efforts to produce a constitutionally viable
amendment, | hope that vyou will contact your local NRA
representative, Rupe Andrews, for verification of my efforts on
behalf of developing a good compromise. Sometimes communication
between Juneau and Washington, D.C. 1is less than perfect. I"m
afraid in this instance it was misleading and needs to be
corrected. As an owner of three firearms and as an individual
who was raised pheasant hunting with her father, | very much
resent the suggestion that I am somehow "anti-gun"™ or that 1 am
restricting the passage of legislation.

I have never had an organization accuse me of this before
and 1 must say | am surprised that the NRA sent out a mailing of
this sort based on the record that | have. It has always been my
policy to be fair to fellow legislators and organizations who are
interested in holding a hearing on bills. That includes Senator
Rodey, SJR 15, and the NRA.

IT you have any additional questions about this 1issue or
would like any other information, please call.

Sincerely,

Fran Ulmer
Representative



N ational Rifle Association of America
Institute for Legislative action
1600 Rhode Island Avenue. N.W.

W ashington, D.C. 20036

PRESERVE YOUR-RIGHT TO KEEP AND BEAR ARMS IN ALASKA
SUPPORT 8J 15,R-E CONSTITUTIONAL AMENDMENT

Dear NRA Member: February 25, 1988

[>gent! The battle to protect your firearms rights is on in Juneau. As a sportsman in
State House District 4B, your help is needed today to secure passage of S.J.R. 15, the right to
keep and bear arms and firearms preemption amendment to your state constitution.

Make no mistake, passage of S.J.R. 15 is absolutely necessary in Alaska to clarify that
the Alaska Constitution guarantees the individual right to keep and beer arms and ensure that
localities may not pass "Morton Grove-style" handgun bans nor any other restrictive gun rights

legislation.

The future of this critical bill rests largely in the hands of your State Representative,
Fran Ulmer, who is Chairperson of the House State Affairs Committee. Representative Ulmer
is currently refusing to allow the Committee to vote on S.J.R. 15, despite the overwnelming
support shown for this bill. Representative Ulmer is holding the bill simply because the Alaska
Peace Officer's Association (APOA) sent written dissent to the February 17 Committee
hearing — but did not even make the effort to attend the hearing.

The opposition of the APOA is based on the mistaken beliefthat S.J.R. 15 will create a
situation where felons are no longer excluded from firearm ownership. Additionally, they
mistakenly believe S.J.R. 15 will invalidate some of the laws currently in effect in Alaska such
as those regulating concealed weapons and possession of firearms by intoxicated persons.

It has been pointed out to the APOA and to Representative Ulmer that there is an
extensive amount of court precedence which clearly shows that S.J.R. 15 will not preclude
reasonable regulations on firearms such as those previously mentioned. These are facts --
backed by court decisions ~ that cannot be ignored.

There is absolutely no doubt that the important language reforms inS.J.R. 15 are
needed in the State of Alaska. Although many of you may feel that your right to keep and
bear arms is protected by both the U.S. and your state constitution, this simply is not soi
Recent court rulings at the federal level have rejected the Second Amendment to the U.S.
Constitution as it relates to the states. What the courts have stated is that the Second
Amendment applies only to the federal government; therefore, unless a state has a similar
provision in its constitution, the firearms rights of the citizens are in extreme jeopardyl

And unfortunately, in Alaska, your current state constitutional amendment does not
protect your right to keep and bear arms for hunting, recreational shooting, self defense or any
number of legitimate reasons. Indeed, a recent opinion by the Alaska Attorney General on the
meaning of Article I, Section 19, of the Alaska Constitution states: "The modern judicial view
has increasingly found that the guaranteed right to keep and bear arms is not an individual®
protected right, but rather a collective right which allows the people of the various states to

serve in a militia."






5-035 AH

Bradley
5/8/88
Original sponsors: Rodey, Szymanski,
Uehling, et al.
IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 15 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
the right of a person to keep and bear
arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 1, sec. 19, Constitution of the State of Alaska,,
is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [JA WELL-REGULATED
MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STATE, THE] right of
the people to keep and bear arms for Jlawful purposes shall not be
infringed, except that the manner of keeping and bearing arms may be
regulated by law.

* Sec. 2. LEGISLATIVE INTENT. (a) In proposing the amendment to
art. 1, sec. 19, Constitution of the State of Alaska, 1in sec. 1 of this
resolution, the legislature intends only that the proposed amendment clari—
fy the Alaska Constitution by providing that the right to keep and bear
arms 1is an individual right as well as a collectiveright. The amendment,
if adopted, should not be construed to precludethe regulation of the
manner in which arms may be borne, carried, or wused. For example, the
adoption of this amendment should not be interpreted to repeal or to render
unconstitutional statutes or municipal ordinances regarding assault, mis—
conduct involving weapons, or other similar offenses.

(b) In the preparation of its neutral summary under AS 15.58.020(6)-
(C), the Legislative Affairs Agency shall consider the statement of legis—
lative intent contained in (a) of this section.

1 HCS CSSJR 15(Jud)
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* Sec. 3. The amendment proposed

before the ”~ters of the state

with art. XIIl, sec. 1,

tion laws of the state.

HCS CSSJR 15(Jud)

Constitution

by this resolution shall be placed

at the next general election

of the State of Alaska,

in conformity

and the elec—



ANALYSIS OF SJR 15

Claim:  SJR 15 not needed; Second Amendment provides protection to gun owners.
Consider the opinion handed down in State v. Friel, 508 A.2d 123 (Me. 1986).

"The Second Amendment is inapplicable to this case; it operates as a
restraint solely upon the Eower of the national government and does not
restrict the power of the states to regulate firearms.

Other cases culminating with the same decision:

Miller v. Texas, 153 U.S. 535
Presser v. Illinois. 116

Bumm v. Village _of
S. V. Kozerski, 740
State v. Sanne. 116 N.
State v. Skinner. 189

Additionally, in State v. Skinner, the Nebraska Supreme Court ruled that the
Second Amendment. to the. U.S. Constitution guarantees the right to keep and bear
arms to an organized militia, not individuals.

This_ aspect of the Skinner decision is quite similar to the Aprill3, 1983,
opinion of Alaska Attorney General Norman C. Gorsuch on themeaningof Article

|, Section 19, of the Alaska Constitution, s_tatln%- "The modern judicial view
has .increasingly found that the ?uaranteed right to keep and heararms is not an
|nd|V|duaII% protected tht, but rather a cdllective right which allows the
people of the various states to serve in a militia."

9
695F.2d 261 (1983)
st Cir. 1984)

Claim: Individual language in SJR 15 will allow felons to own/possess firearms.

Courts in states with "individual" constitutional guarantees have consistently
rejected challenges to state statutes restricting or denying the possession of
firearms by convicted felons:

(State: Citation; Constitutional Language; Proscription By Felons.)

North Dakota: State v. Hicehill, 415 NW.2d 481 (1987); "All individuals "
ownership or possession of firearms.

Maine: State v. Friel, 508 A.2d 123 (1986); "Every citizen....";
possession of firearm.

Kentucky: Eary v. Commonwealth. 659 S.W.2d 198 (1983); "All men....";
possession of handgun.

a1 abaina; Bristow v. State, 418 So.2d 927 (1982); "Every citizen.. eoM;
possession of pistol.
Wyoming: Carfield v. State. 649 ».2d 865 (1982); "The right of

citizens...."; possession of any firearm.



Texas. Shepperd v. State. 586 S.W.2d 500 (1979); "Every citizen....";
possession of firearm away from residence.

Louisiana: State v. Amos, 343 So.2d 166 (1977); "Each citizen....";
possession of firearms.

Colorado: People v. Blue. 544 P.2d 385 (1975); "The right of no person to
keep and bear arms...."; possession of firearms.

Washington: State v. Tully, 89 P.2d 517 (1939); "The individual citizen...."

possession of pistol.

In addition to the cases cited above, courts in Georgia, Oregon, and Arizona
have also rejected challenges based on state constitutional keep-and-bear-arms
provisions to statutes making illegal a felon®"s possessing a firearm.

Claim: SJR 15 will invalidate reasonable laws currently on the books

Specifically mentioned have been laws regulating the carrying of concealed
weapons and proscribing possession of firearms by intoxicated persons. As
above, numerous citations can be offered indicating that courts regularly and
routinely rule that the right to bear arms is subject to reasonable regulation:

(State: Citation; Decision.)

Wyoming: State v. McAdams, 71 P.2d 1236 (1986); concealed carrying of arms
subject to regulation.

Oregon: State v. Delgado, 692 P.2d 610 (1984); legislature mav regulate
possession and use of arms.

Indiana: Schubert v. DeBard, 398 N.E.2d 1339 (1980); license mav be
required to carry a pistol concealed.

Oregon: State v. Kessler, 614 P.2d 94 (1980): concealed weapon carrying
regulations permissible.

Colorado: People v. Garcia, 595 P.2d 228 (1979): carrying a gun while drunk
is outside the protected boundaries of the right to bear arms.

North Carolina : State v. Dawson. 159 S.”~.2d 1 (1968): open carrying for
unlawful purposes may be prohibited.

Kentucky: Holland v. Commonwealth, 294 S.W.2d 83 (1956): limits carrying of
concealed weapons.

Idaho: State v. Hart. 157 P.2d 72 (1945); upholds statutes prohibiting
the carrying of concealed weapons.



Arcrorage RICe Departvert Enployess A

p c Box 1539 Anchorage. Alaska 99510

786-8787
May 3, 1983

Honorable John Surd

Chairman, House Judiciary Committee
Room 120

Capitol Bldg.

Juneau, AK. 99811

Dear Representative Sund and Judiciary Committee Members,

We are writing to rs-state our strongest opposition to Senate
Joint Resolution 15 that 1s now before you. We fail to see the
need for such ammending cf the State Constitution.

We feel the existing language in the current constitution allows
for controls on dangerous and illegal weapons 3nd provides the
necessary controls on use of firearms by those who a»e ineligible.

We find the existing laws to be reasonable %ﬂd necessary, Fy_
Considering and Changing the <-NNCH+litlon wording, the legislative
Intent can be loosely and bread*, interpreted to allow further
breeching of public safety.

Th« recent and treg|c death u" or, Anchorage woman indicates a
need for some restrictions in firearms rights in comparison to
opening up the system to make 1t looser, The firearm used ir. her
deatn was purchased the day of the offense, only 90 minutes before
the attack.

We expect that changing the constitution to »*?*lect the issue

of individual right versus the coIITctiv_e ri hb ill open u
pandora's box. We feel tne Present law It HOE} roken co it Hoea

not need reoair.

Sincerely,

Chairman
Legislative Affairs Committee



POUCH 6-650

Municipality
ANCHORAGE, ALASKA 89502-0650

of (907) 264-4545
A n C h 0 r a- g e TONYKNOWLeS.
MAYOR

OFFICE OF THE MUNICIPAL ATTORNEY

Hay 6, 1986

Members of the House judiciary Committee

Rei SJR 39

The Municipality does not oppose a constitutional amendment that
redefines the "right to bear arms" as a personal right vested in
each citizen of the state. We are very concerned however with
the way in which the measure is now drafted. Our concerns are
based on the fact that the present language, quite arguably,
would not permit the 6tate .or a municipality to regulate either
the type of arms possessed or the manner and circumstances of
possession.

W hile the version passed by the Senate clearly allows regulation
of the wuse of arms, many existing laws do not relate to the
simple use of a weapon, but rather to its function and to the
manner and circumstances in which it is possessed. Public safety
concerns demand that the state legislature and local assemblies
be permitted to ban certain types of arras such as bombs, hand
grenades, machine guns, silencers, sawed-off shotguns and bullots
designed to pierce protective devices worn by law enforcement
officials. We believe likewise that the constitution should per-
mit the* Legislature to bar the possession of arms by certain
classes of convicted criminals,intoxicated or mentally disturbed
persons. Finally we feel it 1is essential tocontrol the cir-
cumstances in which otherwise law ful weapons are possessed by
limiting the <carrying of concealed weapons, the possession of
loaded firearms on licensed premises, the possession of a firearm
by a minor without parental consent, et cetera. We reiterate the
position taken by Attorney General Harold Brown in his March 26,
1986 letter regarding SJR 39i

These statutes (that would be invalidated by
SJR 39] serve an important public safety func-
tion by carefully regulating the possession of
especially dangerous weapons or weapons



May 6, 1986
Pago 2

carried In an especially dangerous manner or
place. If the legislature docs not intend to
render these Btatutes wunenforceable, nor to
foreclose a future legislature from adopting
similar provisions (prohibiting possession of
loaded firearms in a church or on school
grounds for examplo), then the legislatures
intent to continue to allow a reasonable regu-
lation by law should be made clear.

The clarity of intent reforred to by the Attorney General must be
embodied in the measure itself. Otherwise both state and
Municipal prosecutors will face a flurry of logal challenges by
those charged with weapons-related offenses.

In conclusion, we urge that if the committee does not intend to
invalidate existing statutes and ordinances regulating the typo
of arms that may be possessed, and the circumstances of
possession, then it must embody this intent clearly within the
amendment that is offered to the voters for ratification.

municipal Attorney Anchorage Police Department



POUCH 6-650

ANCHORAGE. ALASKA 80502.0650
(907) 264-4545

'\'IKNY iNOVVI IS.

OWCE or THE MUNICIPAL ATTORNEY

February 25, 1986

TOj Members of the Senate ludiciary Committee
Re« Senate Joint Resolution No. 39

The proposed amendment to Article I, Section 19 of the State
Constitution 3et forth in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the ~clause beginning on line 15 which specifies
"...personal defense and for the defense of family, property,.
This provision could be read to invalidate all existing state and
municipal laws governing the U3e of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in its present form would cast doubt on the viability
of continued regulation of such items.

The amendment, in its present form, would also have the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This is because of the deletion of pro-
visions referencing a "well regulated militia." Historically,
the courts have interpreted that phrase as creating not a per-
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase "shall not be infringed"” would take on a whole new
meaning. Thus, the state and local governments could lose the
ability to regulate such activities as the carrying of concealed
weapons and the obliteration of serial numbers on firearms.

The provision could easily be amended so as to affirm the right
of the individual to own and possess firearms (as opposed to the
right of the state to maintain a militia) without precluding the
Legislature's ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, | would pro-
poso a change to line 15 whereby the term "personal” would be
replaced by "lawful® and the phrase "and for the defense"” be

replaced by the phrase "of self". In addition, line 17 should bo
changed by adding language after the term "city" which would read
"...except that the raenner in which arms are possessed may be
su?ject to reasonable regulations designed to protect the public
safety".

In addition, if the Committee's intent is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, then
such intent should be plainly set forth in a permanent report
that will serve in thr future to guide the courts. Furthermore,
if the additional language | have suggested is added to the
amendment, the Committee report should clarify the Committee's
intent by specifying that the ability of state and local govern-
ment to impose reasonable regulations on the possession of
firearms would include laws curtailing the possession of con-
cealed weapons or weapons that have altered identification narks,
but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Wertzbav.gher
siunlicipal Attorney
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Res S.J.R. 39
Dear Senator Fischer:

You have asked for the Department of Law's comments
upon the current language of S.J.R. 39, a resolution proposing
an amendment to Article™ 1, sec. 19 of the state constitution
relating to a citizen's right to keep and bear arms. As |
understand it, S.J.R. 39, as amended on .the Senata floor
Eester,da)(,, provides that art. |, sec.+ 19 of the Alaska

onstitution w ill be amended to readi

SECTION 19. RIGHT TO_KEEP AND BEAR ARMS. T
éA WELL-REGULATED MILITIA BEILS' NECESSARY TO T
ECURITY OF A FREE STATE, THE] right of ea
citizen of the etate [THE PEOPLEJ "to kaep a
beer arms for lawful defense of calf, family,

" property, and the state and for lawful hunjlngT
recreation, and other lawful purposes, shall ho
Ee""infringed by a atate or by a borough or oity

of thgk state.

, Wo are concernedl that the * language [).reslently
contained in  S.J.R 39 might allow .tatar_ constitutional
challenge to some existing State statutes. Present law, for
example, prohibits a convicted felon from possessing a
concaalable firearm, prohibits possession of oertain weapons
such as hbombs, hand grenades, silencers, and sawed-off shot
?uns,_prohlblts possession of a firearm while intoxicated, or
he discharge of a firearm from, on, or across a highway, the
carryln% of a concealed weapon, paossession of a loaded firearm
on licensed promises, or possession of-a firearm by a minor-
without parental consent. (See. AS 11.61.200-.220.)

(
e These statutes' slerve* an important public. safety

function by carefully regulating the possession of especially
dangerous weapons or weapons-carried in-on especially dangerous
manner or place. Xf the legislature does- nfct intend to' fender
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these, rsta.tutod .'vinonfoifOBiible';nor “’to'-'.foreclose 7 a.-\'"fvitWre
‘legislature «ftora-, adopting ‘9.i%Uab; Vpfryi'elon*..' ({jproh_ibiting '
ossession of loaded ;fireattna, iri.'e 'chufc'h'cfc torh: sdh dl.%_tlbundR;
or example), than the' legislaturela -intent to continue--_to
allow reasonable regulation™by law -should .bo made clear. The
FOSSIbIlI’[y that thp language proposed in S.J.R. 39 o”uld bp
nterpreted aa invalidating "soma portions of Alaska'a present
ecripinal code la a' real “one,' . 8*0, for example, State, v.
Kessler, 614, P.2d 94 (Ore. 1980), and State' v. Dalcado, .697
fc-Sd 610 (Ore. 1984). ' “ | R— —of

_.'mVa )>oliave that* any- possibly .«.ambiguity’ cOuld. bu.
eliminated by the addition,'at the -and of the currant language,
of the phrase "except that.'the tnannor of keeping and bearing
arms nay be,re,giulated by law.," This su%_ ested language is
based upon similar provisions in the constitutions of séveral
Other states, includ'ng Florida (art. |, sec. 8), Georgia (art.
X sec. 1), and Utah (art. X, sec. 6). The addition of thia
clause would make it clear that, although a citizen's basic
right to keep and bear arms may not ba ‘infringed, raaaonable
and appropriate regulation of thé manner in which arms are kept
or borne (i.e., é)ossessmn by felons, by minora, in a bar,
while intoxicated, etc.) is not an ’infringement on an
Individual's constitutional right. Kr. Rupe Andraws, Alaska
Field Representative for the Rational Rifle Association, has
indicated that his organization Would not object to the
inclusion of this addifio tI,Ia,ngua%e in S.J.R. 39. X also
suggest that you consider retaining the Iangua%e in the present
constitutional provision e people,” rather than Ohange it to
"each citizen of the state.” State constitutional provisions
have traditionally recognized the etpial rights of all raaidents
Of the state, regardless of the resident*a national origin.

n
n
re
llth

. A carefully drafted amendment would minimise the
BOSSIbIlIty that, should the proposed constitutional amendment
e adopted-, .a criminal defendant Would lator be able to argue
that a criminal weapons misconduct statute is unconstitutional
bocauaa it violates his right to keep and bear arms underart.
1, soc. 19 of tho state constitution.

Harold M. Brown
Attorney General

HMBiGAHigh-13v
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April 14, 1988

The Honorable John Sund, Chairman, Judiciary Committee

House of Representatives

P.0O. Box V, Mail Stop 3100

Juneau, Alaska 99811

Dear Sir:

I am writing to express my opinion on Senate Joint Resolution No. 15.

I feel that the bill is unnecessary, because the rights of the
individual are already addressed in the constitution.

But more importantly, it would appear that this bill is an effort to

extend those rights by muddying the water. I am sure that the intent
is not to allow those individuals who would use weapons criminally more
freedom. However, there 1is the distinct possibility thatthiswould be

a spin off effect of the passage of this resolution.

Surely it is apparent that legislative direction, which many times
affects public attitudes, must remain in an area of restraint when it
comes to the use of weapons that may easily be turned against the
public. Our personal freedoms <currently are not being infringed.
Telling the public that their rights extend past the currentlevelwill
only cause trouble for all of us.

How many of the public will read this to mean that Saturday night
specials, automatic weapons, and others are okay to own and wuse? |
doubt that many of the citizens of this State will. However, those who
do see fit to break the laws and endanger the lives of others will use
this to their advantage.

I ask that you take these matters 1into consideration as you deliberate
on the passage of this resolution.

Sincerely, /7

Louis A. -Bencardino
“nief of Police
Seward Police Department

LAB/dra



National Rifle Association of America
Institute for Legislative Action
565 Capitol M all. Suite 466

Sacramento. CA 95814
(916) 446-2465

APR 8 1588

Pouch V
Juneau, AK 99811

Dear Represenptxive Sund.

Thank you_again for taking the time to meet with us last week regarding SJR 15,
the*gonsTmitional Amendment for the right to keep and bear arms.

You agreed nhat our Ianguaqe would not change the current statutes regarding
ownership and possession ot firearms by felons but %ou,md express concern
g/other_reasonable regulations “which might be invalidated (i.e.,

regardjji
<o JIJ carrying, possession hy intoxicated persons).

conceale

| have included, for convenient reference, a copy of the analysis given to you
last week along with the constitutional language” from each state from which™a
court_case is Cited. ~You will note that regardless of the specific language
coptained in the individual state's constitUtion, courts regularly and Toutinely
rule that the right to bear arms is subject to reasonable régulation.

Representative Gruenberg offered alternative language to that which passed out
of 'the State Affairs Committee. His proposed lafiguage Is shorter and more
concise than the current version of SJR 15, attributés which the National Rifle
Association certainly agrees are desirable in constitutional language.
Representative Grueriberg's proposal, which the NRA supports and has”given to the
Alaska Peace Officers ASsociation for comment, reads as follows:

;
"The right of the people to keep and bear arms for lawful purposes shall
not be infringed by the state or any political subdivision thereof."

Your suPport for this alternate Ianquage would be greatly appreciated by the |
National Rifle Association and all Taw-abiding gun owners in Alaska. AS we/
discussed, a hearm% date some time durln? the week of April 18 would be
desirable. Please have your staff contact me when a date has been selected.

Enclosure
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February 15, 1988

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Dear Fran:

I am writing concerning Senate Joint Resolution 15 which proposes
an amendment to the Constitution of the State of Alaska. The
resolution has been referred to the House State Affairs Committee.

On January 14, 1988, the Alaska Peace Officers Association Board
of Directors formally received the proposed resolution. At the
conclusion of the review a motion was unanimously passed opposing
Senate Joint Resolution 15.

Our concern with this amendment change is that the door could be
conceivably left open to eliminate other laws currently cn the
books. Laws such as felon in possession of a handgun, possession
of weapons by intoxicated persons, carrying concealed weapons,
etc. We feel these are fair and justifiable laws that are
obviously needed.

As you are probably aware, a majority of our members are gun
enthusiast. We are engaged in many activities such as hunting,
target shooting, trap shooting and almost any sporting activity
relating to guns and weapons. We do not feel our current
constitution prohibits or dampens any legitimate activity in
relation to these activities.

Therefore, if the machine is not broken, why fix it. We do not
feel the current constitution infringes upon any person or group,
the right to bear arms. It does, however, allow the state to
control the possession of weapons by certain people such as
felons and people under the influence. It also allows the state
to control certain classes of weapons, such as bombs, silencers,
sawed-off shotguns, switchblade knives and the like.
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If you have any further questions, please contact me.

Sincerely,

Ed Kalwara

State President

Alaska Peace Officers Association
2760 Sherwood Lane

Juneau, AK 99801

789-2165 (work)

789-0036 (heme)

cc: Governors Criminal Justice Working Group
John Sund, Chair, House Judiciary Committee #
All Members of the House State Affairs Committee
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O K LAHOMA CITY UNIVERSITY
LAW REVIEW

Volume 7 Summer 1987 Number 2

ARTICLE

STATE CONSTITUTIONS AND THE RIGHT
TO KEEP AND BEAR ARMS

Robert Dowlut*

Janet A. Knoop**

l. Introduction

Guarantees of individual liberties under federalism have
two components: the federal Constitution and state constitu-
tions. The constitutions of thirty-nine (39) states guarantee a
right to arms.1 By comparison to the second amendment of
the United States Constitution the textual content of most

* Robert Dowlut: B.S., Indiana University, 1975; J.D., Howard University, 1979;
Member D.C. Bar.

** Janet A. Knoop: B.A., College of New Rochelle, 1978; Cum Laude Graduate,
J.D., Pace University, 1981; Member D.C. and N.Y. Bar.

1. See the Appendix. California, Delaware, lowa, Maryland, Minnesota, Ne-
braska, New Jersey, New York, North Dakota, West Virginia, and Wisconsin do not
have a specific guarantee to arms in their constitutions. However, six of those states
guarantee to all persons the natural or inalienable right to self-defense. Ca1. Const.
art. I, 81;De1.Const, preamble; lowa Const, art. I, 81; N.J. Const, art. 1, 81; N.D.
Const,art. I, 81; W. va.Const, art. 111, 81. Two other states consider the right to lifs
an inherent right. Neb. Const, art. 1, 81; Wis. Const, art. 1, 81. The natural right to
defend one’s life is usually not effectively exercised with bare hands. This right can
only be given force and effect if its guarantee includes a right to own arms commonly
possessed for defensive purposes. In Commonwealth v. Ray, 218 Pa. Super. 72,__,
272 A.2d 275, 278-79 (1970), vacated on other grounds, 448 Pa. 307, 292 A.2d 410
(1972), the court held that, under the Pennsylvania Constitution, the right to self-
defense and the right to bear arms each serves as an independent guarantee for a
right to bear arms. However, the court acknowledged that such right is not unlimited.
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state constitutions effects broader rights. Presently only five
states track the language of the second amendment.2 Since
the Supreme Court has not specifically held that the second
amendment applies to the states,3 state guarantees on arms
serve as an important bulwark against infringement,'1for “it is
the state courts at all levels, not the federal courts, that finally
determine the overwhelming number of the vital issues of life,
liberty and property that trouble countless human beings of

2. Altaska Const,art I, §19; Hawaii Const, art. I, §15; N .C Const, art. I, §30;
Ss.C Const, art. |, §20; and Va. Const, art. I, §13.

3. See Miller v. Texas, 153 U.S. 535 (1894) (The second and fourth amendments
only protect against infringement by national government); and Presser v. lllinois,
116 U.S. 252 (1886) (The second amendment restricts only the national government).
But see State v. Anonymous, 179 Conn. 516, 519, 427 A.2d 403, 405 (1980); Watson v.
Stone, 4 So. 2d 700, 703 (Fla. 1941) (en banc) (Buford, J., concurring); Nunn v. State,
1 Ga. (1 Kelly) 243 (1846); In re Brickley, 8 Idaho 597, 70 P. 609 (1902); People v.
liss, 406 11 419, 94 N.E.2d 320, 323 (1950); State v. Chandler, 5 La. Ann. 489, 490
(1850); McKeller v. Mason, 159 So. 2d 700, 702 (La. Ct. App. 1964), aff'd, 245 La.
1075, 162 So. 2d 571 (1964); State v. Nickerson, 126 Mont. 157, 247 P.2d 188, 192
(1952). The second amendment has generated considerable commentary: Hays, The
Right to Bear Arms, A Study in Judicial Misinterpretation, 2W m.& Mary L. Rev.
381 (1960); Sprecher, The Lost Amendment, (pts. 1 & 2) 51 A. B. A. J. 554 (1965), 51
A. B. A. J. 665 (1965); Olds, The Second Amendment and the Right to Keep and
Bear Arms, 46 M ich. St. B.J., Oct. 1967, at 15, Comment, The Right to Keep and
Bear Arms: A Necessary Constitutional Guarantee or an Outmoded Provision of the
Bill of Rights?, 31 A1b. L. Rev. 74 (1967); Levine & Saxe, The Second Amendment:
The Right to Bear Arms, 7 Hous. L. Rev. 1 (1969); McClure, Firearms and Federal-
ism, 7 Idaho L. Rev. 197 (1970); Hardy & Stompoly, Of Arms and the Law, 51 Cni.
[-JKent L. Rev. 62 (1974); Weiss, A Reply to Advocates of Gun-Control Law, 52 J.
Urb Law 557 (1974); Whisker, Historical Development and Subsequent Erosion of
the Right to Keep and Bear Arms, 78 W. va. L. Rev. 171 (1976); Caplan, Restoring
the Balance: The Second Amendment Revisited, 5 Fordham Urb. L.J. 31 (1976);
Caplan, Handgun Control: Constitutional or Unconstitutional? 10 N.C. Cent. L.J.
53 (1978); Cantrell, The Right to Bear Arms: A Reply, 53 Wis. B. B u11. Oct. 1980, at
21; Halbrook, The Jurisprudence of the Second and Fourteenth Amendments, 4
Geo.Mason L.Rev. 1(1981); Halbrook, To Keep and Bear Their Private Arms: The
Adoption of the Second Amendment, 1787-1791, 10 N. Ky. L. Rev. 13 (1982); Gar-
diner, To Preserve Liberty: A Look at the Right to Keep and Bear Arms, 10 N. K y.
L. Rev. 63 (1982); Caplan, The Right of the Individual to Bear Arms: A Recent Judi-
cial Trend, 1982 Det. C. L. Rev. 789; Shalhope, The Ideological Origins of the Sec-
ond Amendment, 69 J. Am. H ist. 599 (1982); Dowlut, The Right To Arms: Does The
Constitution or the Predilection of Judges Reign? 36 Ok1a. L. Rev. 65 (1983), Mal-
colm, The Right of the People to Keep and Bear Arms: The Common Law Tradition
(1983) (to be published in 10 H astings Const. L.Q.).

4. Since the second amendment protects against federal infringement, “the ab-
sence of such a guarantee in the state Constitution leaves the Legislature entirely free
to deal with the subject." Ex Parte Rameriz, 193 Cal. 633,___, 226 P. 914, 922 (1924).
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this Nation every year.”6

Recently state constitutions have generated considerable
commentary.8 While it is well known that gun control is a ve-
hemently debated political issue, and that voters have re-
jected efforts to ban handguns in Massachusetts7 or to register
and freeze their number at the current level in California,8re-
cent commentary on state constitutions has not p:oduced an
analysis of state constitutional guarantees on arms. This arti-
cle seeks to satisfy this need.

In our constitutional system, governments derive their
powers from the people. As John Marshall stated: “The state
governments did not derive their powers from the general gov-
ernment; but each government derived its powers from the
people, and each was to act according to the powers given it.”8
A state constitution is adopted by the people in order to har-
monize the need to guarantee individual rights with the need
for effective state government with plenary authority.10 Thus
the purpose of a state constitutional guarantee “is to place the
life, liberty and property of the citizen beyond the control of
legislation, and to prevent either legislators or courts from any
interference with, or deprivation of, the rights therein de-
clared and guaranteed . . . .”* To fulfill this purpose, “a con-
stitutional guaranty should be interpreted in a broad and lib-

5. Brennan, Introduction: Chief Justice Hughes and Justice Mountain, 10 Se-
ton Hall xii (1979).

6. See, e.g., Note, Developments in the Law—The Interpretation of State Con-
stitutional Rights, 95 Harv. L. Rev. 1324 (1982); Collins, Reliance on State Constitu-
tions—Away From a Reactionary Approach, 9 H astings Const. L.Q. 1 (1981); Kel-
man, Forward: Rediscovering the State Constitutional Bill of Rights, 27 w ayne L.
Rev. 413 (1981); Note, Private Abridgment of Speech and State Constitutions, 90
Yate L.J. 165 (1980); Brennan, State Constitutions and the Protection of Individual
Rights, 90 Harv. L. Rev. 489 (1977).

7. N.Y. Times, Nov. 4, 1976, at 23, col. 3.

8. Wash. Post, Nov. 9, 1982,. . A6, col. 1

9. 3J. Ertiot’s Debates on the Federal Constitution 419 (1836).

10. One court stated: "The constitution is not a grant of power but a limitation
on the exercise thereof. While generally the legislature may exercise all thosepowers
inherent in the people which are not delegated to another branch of govt it cannot
enact laws which will supersede constitutional provisions adopted by the people.”
Kirkpatrick v. Superior Court, 105 Ariz. 413,___, 466 P.2d 18, 20-21 (1970). Cf. Lem-
ons v. Noller, 144 Kan. 813, — , 63 P.2d 177, 180 (1936) (constitution limits rather
than confers power on legislature).

11. People ex rel. Decatur & S.L. Ry. Co. v. McRoberts, 62 111 38, 41 (1871).
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eral spirit.”12

This article uses the interpretivist approach*3 to deter-
mine the meaning of a constitutional guarantee. Under inter-
pretivism, judges deciding constitutional issues should confine
themselves to enforcing norms that are stated clearly or im-
plicitly in the written constitution.

This article will examine (1) the historical reasons for a
right to arms in this nation; (2) the police power as a limit on
the right to bear arms; (3) the view of individual right to bear
arms versus that right of the people to collectively bear arms;
(4) the meaning of the term “arms,” and (5) the textual differ-
ences of the state constitutions affording citizens the right lo
bear arms. The article will conclude with a suggested interpr
tation based on the textual differences.

Il. Historical Reasons For A R:cht To Arms

The historical reasons for a right to arms are (A) the pref-
erence for a militia over a standing army, (B) the deterrence
of governmental oppression, and (C) the right of personal

defense. 4

A The link between the creation of standing armies and
the rise of absolutist governments has ancient roots in English
history. The citizen militia is associated with liberty. Black-
stone notes “that king Alfred first settled a national militia in
this kingdom, and by his prudent discipline made all the sub-
jects of his dominion soldiers. . . .”18In a land of liberty to

12. Wolfson v. Avery, 6 111 2d 78, 94, 126 N.E.2d 701, 710 (1955). A constitu-
tional right should not be impaired by any narrow or technical construction of the
language used. People v. Spain, 307 Ill. 283, 289-90, 138 N.E. 614, 617 (1923). All
provisions of the Constitution designed to safeguard the liberty and security of the
citizen should be liberally construed. See, Randle v. Winona Coal Co., 206 Ala. 254,
_, 89S0.790,792 (1921); Salter v. State, 2 Okla. Cr. 464, _ , 102 P. 719, 725 (1909).

13. See generally J. E1y,Democracy and Distrust 1 (1980). Noninterpretivism
is the approach in which courts go beyond that set of references in the written consti-
tution and enforce norms that cannot be discovered within the four corners of the
document.

14. State v. Kessler, 289 Or. 359, , 614 P.2d 94, 97 (1980). The people are
guaranteed the right "to possess arms for their own personal defense, for the defense
of their states and nation, and for the purpose of keeping their rulers sensitive to the
rights of the people.” Shalhope, The Ideological Origins of the Second Amendment,
69 J.Am. Hist. 599 (1982)

15. 1W. Blackstone, Commentaries ONT he Laws of England *409-10.
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make the military a distinct order and to maintain a standing
army are dangers to ||bertY. “In absolute monarchies this is
necessary for the safety of the prince, and arises from the
main principle of their Constitution, which is that of governing

yrerh o .

Until the ) nglish Civil War (1642) the right to bear arms
was taken for Pranted; until the Restoration (1660) it had
never been challenged. Charles 11, however, disarmed his ene-
mies b>{_enact|ng a game act designed to rob the vast majority
of Englishmen "of their right to” own arms,17 establishing a
standing army, and ordering persons with suspect loyalties to
be disarmed and, in some Cases, to be imprisoned. After the
flight of James 11, William and Mar?/ were Invited to ascend to
the throne after assenting to a Declaration of Rights, enacted
in 1689, containing a list of “undoubt d rights and privileges,”
including “that the Subjects which are Protestants may have
Arms for their Defence Suitable to their Conditions and as al-
lowed by Law." 18 o _

The Declaration, of Independence criticizes the king and
Parliament for keepln? “in times of peace, Sta_ndln(% Armies
without the Consent of our Legislature,” rendering “the Mili-
tary independent of and superior to the Civil Power,” and
“transporting large armies of foreign mercenaries to compleat

16. 1d. at *408.

17. "For prevention of popular insurrections and resistance to the government,
by disarming the bulk of the people” game laws were enacted. 2 W. Blackstone,
Commentaries on The L/.ws op England *112.

18. A discussion of this peiiod of English history is found in Aymette v. State, 21
Tenn. (2 Hum.) 154,156-58 (1840). The Aymette court erred in stating that “private
defence" was not protected by the English Declaration of Rights. The Recorder of
London in 1780 wrote: "The right of his majesty’s Protestant subjects, to have arms
for their own defence, and to use them for lawful purposes, is most clear ar.d undeni-
able. . . . The lawful purposes, for which arms may be used, (besides immediate self-
defence) arc, the suppression of violent and felonious breaches of the peace, the assis-
tance of the civil magistrate in the execution of the laws, and the defence of the
kingdom against foreign invaders." W. B lizaud, Desultory Reflections on Polich:
With an Essay on the Means op Preventing Crimes & Amending Criminals 59, 63
(London 1785). A detailed discussion of the right to arms and the English Civil War,
the Interregnum, and the Restoration iBfound in Malcolm, Disarmed: T he Loss op
the Right to Bear Arms in Restoration England (Bunting Institute of Radcliffe
College 1980) (Reprinted by National Rifle Ass’n., Wash., D.C.); See also Malcolm,
The Right of the People to Keep and Bear Arms: The Common Law Tradition,
(1983) (to be published in 10 Hastings Const. L.Q.).
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the works of death, desolution and tyranny. . . "9

.B. . The foundation of an Englishman’s security, “the se-
curity without_ which every other would have been insuffi-
cient” was neither Magna Charta nor Parliament but “the
power of the sword."2 " _

James Madison  believed that “the advantage of being
armed” was a condition “the Americans possess over the peo-
ple of almost every nation.” The desRoUsms of Europe were
charged with being “afraid to trust the people with arms.”2
An drmed citizenry serves as a deterrent to governmental op-
pression because the Peo(f)le have the latent and implicit
power to “rise up to detend their just rights, and compel their
rulers to _resPe_ct the laws." 2 Totalitarian governments of the
left and right in the twentieth century consider an armed peo-
ple a threat and seek to disarm them.23

19. The Declaration of Independence para. 1 (U.S. 1776).

20. 1T. Macaulay, Critical and Historical Essays, Contributed to the E din-
burgh Review 163 (London 1885).

21. The Federalist No. 46, at 299 (J. Madison)(C. Rossiter ed. 1961). Noah
Webster thought that "(bjefore a standing anny can rule, the people must be dis-
armed; as they are in almost ever kingdom in Europe. The supreme power in
America cannot enforce unjust laws oy the sword; because the whole body of the
people are armed, and constitute a force superior to any band of regular troops that
can be, on any pretence raised in the United States. A military force, at the command
of Congress, can execute no laws, but such as the people perceive to be just and con-
stitutional; for they will possess the power, and jealousy will instantly inspire the
inclination to resist the execution of a law which appears to them unjust and oppres-
sive." Pamphlets on the Constitution op the United States at 51, 56 (P. Ford ed.
1888) (emphasis in original). In our system of checks and balances, the people are
also a factor. Freedoms of speech, press, petition, and the private keeping and bearing
of arms have a comm'r' purpose, namely a safeguard against abuse of powers by
government.

Richard Henry Lee thought that "to preserve liberty, it is essential that the
whole body of the people always possess arms, and be taught alike, especially when
young, how to use them. . . .” Letters prom the Federal Farmer to the Republi-
can 124 (W. Bennett ed. 1978).

22. Aymette v. State, 21 Tenn. (2 Hum.) 154, 157 (1840).

23. "The surrender of guns and other implements of war has been ordered by
special proclamation.” R. L emkin, Axis Rule in Occupied Europe 591 (1944).

“Anybody posting a placard the Germans didn’t like would be liable to immedi-
ate execution, and a similar penalty was provided for those who failed to turn in
firearms or radio sets within twenty-four hours.” W. Shirer, T he Rise and Fall op
the T hird Reich 1027 (1959).

The Nazis seized Albert Einstein’s bank account for a weapons violation: ihe pos-
session of a common knife in his home. 1J. T otand, Adolph Hitler 325 (1976). "The
repression continued with issuance of a series of harsh edicts . . . such as the one to
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C. Self-defense is a natural right recognized at common
law. Sir Michael Foster, judge of the Court of King’s Bench
and Recorder of Bristol, wrote the following:

The right of self-defence in these cases is founded in the
law of nature, and is not, nor can be, superseded by any law
of society. For before societies were formed, (one may con-
ceive of such a state of things though it is difficult to fix the
period when civil soc:eties were formed,) | say before socie-
ties were formed for mutual defence and preservation, the
right of self-defence resided in individuals; it could not re-
side elsewhere, and since in cases of necessity, individuals
incorporated into society cannot resort for protection to the
law of the society, that law with great propriety and strict
justice considereth them, as still, in that instance, under the
protection of the law of nature.}4

This English tradition is reflected in early state constitu-
tionsd and American commentaries.8 American case law ech-
oes these sentiments.2/ Furthermore, there is no social interest

surrender all arrr.3 immediately or be shot." Hitler, however, during the early stages
of his climb to power, got a pistol permit from the sympathetic police. Id. at 86-37,
120.

"Owning a pistol meant an obligatory conviction for terrorism. ...” 1 A
Solzhenitzyn, The Gulag Archipetago 195 (1974). The right to have firearms or
other weapons is forbidden and self-defense is also curtailed. 2 aA. soi1znenitzyn, The
Gulag Archipelago 431-32

George Orwell, author of 1984, noted that the Russian revolution and the Irish
civil war were political factors which prompted the passage of restrictive gun laws. B.
Bruce-Briggs, The Great American Gun War, 45 The Pun. Interest 37, 61 (1976).
Today, draconian gun laws are an ugly form of repression often cloaked in “liberal”
trappings.

24. M. Foster, Crown Cases 273-74 (London 1776). Cases of justifiaole self-de-
fense includo "[wjhere a known felony is attempted upon the person, be it to rob or
murder . . ., [a) woman in defence of her chastity . .  [and] arson or buglary in the
habitation.” 1d. at 274. Other English commentators also supported self-defense, in-
cluding Flackstone. 3 W. Blackstone, Commentaries *4.

25. “That the people have a right to bear arms for the defence of themselves and
the State . . . ." Pa. Declaration op Rights art. XIll (1776) and Vt. Const, ch. |,
art. XV (1777). In America, "the requirements for self-defense and food-gathering
had put firearms in the hands of nearly everyone.” D. Boorstin, The Ameri-
cans—T he Colonial Experience 352-53 (1958).

26. "The right of self-defence in these cases is found in the law of nature, and is
not, and cannot be superseded by the law of society.” 2 J. Kent, Commentaries on
American Law 12 (N.Y. 1827). "The right of self defence is the first law of nature." 1
St. Geo. Tucker's Brackstone Commentaries 300 app. (Phil. 1803).

27. See Parrish v. Commonwealth, 81 Va. 1, 12 (1884); see also State v. Hardy,
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in preserving the lives and wel_l-bel%of criminal aggressors at
the_cost of those of their victims. The only defensible policy
souet¥ can adopt is one that will operate as a sanction against
unlawtul agPressmn. o N

he police have ng, duty to protect the individual citi-
zen,*8and the same applies to the state. One court stated that
“there is no constitutional right.to be protected by the state
against being murdered by cfiminals or madmen.”

[Il. The Police Power

Limitations on the right to keep and bear arms stem from
a state's police powerd)and, in eighteen (18) states, from per-

60 Ohio App. 2d 325, 397 N.E.2d 773 (1978).

28. Warren v. District of Columbia, 444 A.2d 1 (D.C. App. 1981); Weiner v.
Metro Transp. Auth., 55 N.Y.2d 175, 448 N.Y.S.2d 141 (1982). Contra Yingst v.
Pratt, 139 Ind. App. 695, _ , 220 N.E.2d 276, 280 (1966)(en banc). “It is the right
and duty of a private person to apprehend one who has committed a felony in his
presence, either at the time of its commission or upon immediate pursuit” (quoting 5
Am. Jur. 2d, Arrest § 35). Other cases in accord include Suell v. Derricott, 161 Ala.
259, — , 49 So. 895, 900 (1909); Pond v. People, 8 Mich. 149, 178 (1860). In 1981,
police in California justifiably killed sixty-eight persons; civilians justifiably killed 126
persons. Homicide in Cal., 1931, at 74 (Cal. Dept, of Justice). Chief Justice Cardozo
noted that, under the controlling law, not only did a citizen have a duty to aid a
commanding policeman in specific circumstances, but this duty to prevent crime may
even extend to the use of “whatever implements and facilities are convenient and at
hand.” Babington v. Yellow Taxi Corp., 250 N.Y. 14,16-17,164 N.E. 726, 727 (1928)
(implies state can compel people to own arms).

"Private citizens inevitably play an important role in controlling crime. By limit-
ing their exposure to risk, investing in locks and guns,. . . private citizens affect the
overall level of crime, and the distribution of the benefits and burdens of policing.”
We should not “forget that privs'-: policing was the only form of policing for centu-
ries . . . .” Those who think of private enforcement as evidence of “dangerous vigi
lantes forget the value of private crime-control efforts, and the crucial difference be-
tween vigilantes and responsible citizens ploying their traditional role in crime
control.” The legitimate role of private citizens is to “limit their functions to deter-
rence and, occasionally, apprehension; they neither judge guilt nor mete out punish-
ment.” Moore & Kelling, "To Serue and Protect": Learning From Police History, 70
T he Public Interest 49, 59 (1983).

The state has the authority to train its able-bodied men so that they may per-
form military or constabulary duties when called upon. Hamilton v. Regents of Univ.
of Cal., 293 U.S. 245, 260 (1934), reh'g denied, 293 U.S. 633 (1935).

29. Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 1982).

30. “The conflicting rights involved here are the individual’s rights to bear arms
and the state’s right, indeed its duty under its inherent police power, to make reason-
able regulations for the purpose of protecting the health, safety, and welfare of the
people. . . .
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missive language enunciated in the constitutional guarantee,d
although the loer_mlsswe language does not precludg the enact-
ment of requlations outside the scope of the permissive lan-
guage.3* Onthe other hand, the constitution is not a grant of
power but a limitation on the exercise of power. While gener-
ally the legislature may exercise all those powers inherent in
the people which are not delegated to another branch of gov-
ernment, the legislature cannot enact laws which will super-
sede constitutional Prowsmns adopted by the people.3 The
police power cannot *violate some positive mandate of the
constitution.”3 In other words a “governmental body . . .
cannot under the quise of the police power enact unreasonable
and oppressive legislation or that which is in violation of the
fundamental law.”%

The framers of the arms guarantee may he assumed to
have been aware of crime. Nevertheless, they balanced the in-

To be sure, the state legislature cannot, in the name of the police power, enact
laws which render nugatory our Bill of Rights and other constitutional protections.

But we do not read this statute as an attempt to subvert the intent of Article II,
Section 13. The statute simply limits the possession of guns and other weapons by
persons who are likely to abuse such possession.” People v. Blue, 190 Colo. 95,
544 P.2d 385, 390-91 (1975) (upholding a felon in possession statute) (citations
omitted).

31. Proscribing organizing, maintaining, or employing an armed body of men:

Ariz. Const, art. 2, §26; w asn.conse, art. I, § 24. Proscribing concealed carry: co1o.
conse, art. I, 8 13; 1aano conse, art. 1, 8 11; Ky. c o ns«. Bill of Rights, 8 1, para. 7;
La. Const, art. I, 8 11; Miss. const, art. 3, § 12; Mo. consr, art I, 823, Mmone

const, art. 1, 8 12, N.M. conse, art I, §6; N.C. conse, art. I, § 30. Manner of
bearing armB may be regulated: F1a. conse, art 1,88 Ga consr, art. I, 8 1 para. 5
Okta.Const, art. 2, 826; 1 enn, conse, art. 1, 826; 1 ex. conse, art. 1, 8 23. The right
may be regulated: ucan const, art | § 6. The right is subject to the police power:
1. Const, art. 1, § 22. Besides proscribing concealed carrying, the ldaho guarantee

also allows minimum sentences for crimes committed while in possession of a firearm,
and allows punishment for misuse of arms and possession by convicted felons.

32. State v. Dawson, 272 N.C. 535, , 159 S.E.2d 1, 10-11 (1968) (permissive
language inserted as a matter of "superabundant caution”).

33. Kilpatrick v. Super Ct. of Maricopa County, 105 Ariz. 413, 466 P.2d 18, 20-21
(1970).

34. "The only limitations upon the legislature in the exercise of its police power
is that the Btatute must reasonably tend to correct some evil or promote some interest
of the State and not violate some positive mandate of the constitution.” People v.
Warren, 11 111 2d 420, 424, 143 N.E.2d 28, 31 (1957).

35. Junction City v. Mevis, 226 Kan. 526, 535, 601 P.2d 1145, 1152 (1979) (quot-
ing Delight Wholesale Co. v. City of Overland Park, 203 Kan. 99, 453 P.2d 82 (1969))
(gun ordinance in Mevis voided as bheing overly broad).
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terests and decided to secure a right to keep and bear arms in
the face of any possible problems such a right might entail.
For example, the colonies were not free from crime. In 1630,
John Billington was hanged by the pilgrims at Plymouth col-
ony for murdering John Newcomen with a blunderbuss. In
1678, Thomas Hellier was hanged in Westover, Virginia, for
hacking three people to death. Thomas Lutherland was
hanged February 23, 1691, in New Jersey for murdering John
Clark, a boat trader, and stealing his supplies. Alexander
W hite was hanged at Cambridge, Massachusetts, on Novem-
ber 18, 1784, for murder and piracy.3 The Framers appar-
ently felt that crime must be prevented by the penitentiary
and gallows, and not by a general deprivation of a constitu-
tional right.

The task is to harmonize the tension between the police
power and a constitutional guarantee. Accordingly, a textual
analysis of the guarantee must focus on to whom the right be-
longs, what is the purpose or reason of the right, and what
arms are protected. The boundaries of the right are estab-
lished once these issues are defined and delineated. The police
power then cannot breach those boundaries, for “constitutions
are not made to create rights in the people, but in recognition
of, and in order to preserve them, and that if any are specially
enumerated and specially guarded, it is only because they are
peculiarly important or peculiarly exposed to invasion.”37

IV. Collective Right Versus Individual Right Debate

The collective right view claims that while all of the peo-
ple have a right, the individual person has no right.38 This es-

36. J. Nash, Bloodletters and Badmen 55, 255, 345, 606 (1973). “(Arguments
ofjpollc must give way to a constitutional command . ... " Payton v. N.Y,, 445 U.S.
573, 602 (1980). In Maryland, police stopped 2,000 cars over one weekend in a drunk
drivin campallg_n. They arrested four drivers. Wash. Post, Dec. 30, 1982, A 1, col. 4,
at A 7, col. 1 Rights cannot be swept aside or ignored simply to make it convenient
for the state to get at a small criminal element. Such an approach would render nuga-
tory the benefits of a written constitution.

37. 2 ). Tucker, T he Constitution of the U.S. 688 é1899). . .

38.  City of Salina v. Blaksley, 72 Kan. 230, 83 P. 619, 620 (1905) (In interpreting
a provision of the Kansas Constitution, which stated that “ The people have the right
to bear arms for their defense and security,” the Supreme Court of Kansas stated
that it "refers to the people as a collective body. . . . Individual rights are not con-
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sentially means that the right to bear arms protects no one
and guarantees nothing, for regardless of how draconian and
unconstitutional a law may be, no individual would have
standing to challenge such a law.3

The true inquiry as to the meaning of a constitutional
guarantee concerns its understanding by the voters who, by
their vote, have given life to the product of the convention/*0
The voters’ understanding of a constitutional provision is de-
termined by the common and ordinary meaning of the words
employed."*1 Those words “will be understood in the sense
most obvious to the common understanding, without resort to
subtle and forced construction for the purpose of limiting or
extending their operation.”4* Thus if the term “people” is
used in the Bill of Rights to guarantee the individual the
equal protection of the law,43 to assembly and petition,4 and
freedom from unlawful searches,48 it is incredible that the
term “people” is then used strictly in a collective sense in
guaranteeing the right to bear arms.48 Therefore, a word re-
peatedly used in a constitution will bear the same meaning
throughout the instrument.47

The seminal case which nullified the right to bear arms
by holding that it is solely a collective right is City of Salina
v. Blaksley.*Hlames Blaksley was convicted of carrying a pis-

sidered in this section.”).

39. Standing to sue is lacking where a party has a general interest common to all
Ulesmt%%%s ((if97t£1)e public. Schlesinger v. Reservists Committee to Stop the War, 418
(1983)0' People ex rel. Cosentino v. Adams County, 82 111 2d 565, 413 N.E.2d 870, 871
41, Burke v. Snively, 208 111 328, 340, 70 N.E. 327, 329 (1904) (Words "shall be
given the meaning which they bear in ordinary use among the people”).

42. People v. Stevenson, 281 11 17, 25-26, 117 N.E. 747, 750 (1917).

43, Kan, Const. Bill of Rights, §2.

44. 1d. 83,

45, 1d. §15.

46. 1d. 8.

47. Kirkpatrick v. King, 228 Ind. 236, , 91 N.E.2d 785, 789 (1950). "[T]he

term ‘people,” as used in the.[st.at%] constitution, is broad and comprehensive, and
comprises generally all of the individual inhabitants of the state.” State v. Kofinea, 33
RI.211, 80 AL 432, 437 (1911).
48, 727Kan. 230, 83 P. 619 51905). Restricting the right to bear arms to a collec-
tive right has been specifically rejected by other courts. See, eg. People V.
Nakamura, 99 Colo. 262, 62 P.2d 246 (en banc 1936); State v. Dawson, 272 N.C. 535,

, 159 S.E.2d 1, 9 (1968).
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tol within the city “while under the influence of intoxicating
liquor.”49 The conviction could have been sustained simply
because such conduct is outside the boundaries of the guaran-
tee.8 The court chose “to treat the question [of bearing arms]
as an original one.”8l It misread In re Brickey& by claiming
that the case sanctioned the carrying of concealed weapons on
constitutional grounds. Brickey struck down a statute which
forbade the carrying of a pistol in town in any manner. The
Brickey court specifically held that forbidding the carrying of
concealed weapons would be a valid regulation of the arms
right. The court also misread Commonwealth v. Murphy8 by
claiming that Murphy strongly supported the court’s position.
Murphy upheld a conviction for unauthorized parading by
armed men. The Murphy court merely cited Presser v. Illi-
nois,& which involved an unlicensed armed parade, in uphold-
ing the conviction.

The Blaksley court’s claim that a Bill of Rights guarantee
merely insures the people collectively a narrow right to bear
arms only in the organized militia or any military organization
provided by law8 lacks other jurisprudential support. The
Kansas Constitution defines the militia as all able-bodied citi-
zens between twenty-one and forty-five years of age.8 The
Kansas Constitution also authorizes the legislature to organ-

49. Salina v. Blaksley, 72 Kan. 230, _, 83 P. 619, 620 (1905).

50. Carrying a gun while drunk is outside the protected boundaries of the right
to bear arms. People v. Garcia, 197 Colo. 550, 595 P.2d 228 (1979)(en banc); State v.
Shelby, 90 Mo. 302, 2 S.W. 468 (1886). The right to arms is subject to regulations to
promote the peace, order and security of society, "provided they do not nullify the
constitutional n%ht or materially embarrass its exercise.” E. Freund, The Police
Power 90-91 $l9 4). " A statute which, under the pretense of regulating, amounts to a
destruction of the right, or which requires arms to be so borne as to render them
wholly useless for the gurxose of defense, would be clearly unconstitutional.” State v.
Reid, 1 Ala. 612, 616 35 Am. Dec. 46 (1840). The prevailing view is that prohibiting
concealed carrying of weagmns does not infringe the private right to bear arms, "An
one, carrying a weapon for a laudable purpose, will not desire to conceal it." C.
'(I'liéegg)man, A Treatise on the Limitations of Police Power in the U.S. 13-14, 503

51. Salina v. Blaksley, 72 Kansas. 230,__, 83 P. 619, 620 (1905).

52. 8 Ida. 597, 70 P. 609 (1902).

53. 166 Mass. 171, 44 N.E. 138 (1896).

54. 116 U.S. 252 (1886).

55. 72 Kan. 230, _, 83 P. 619, 620-21 (1905).

56. Kan. Const, art. VIII, §L.
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ize, equip and discipline the militia.8/ This demonstrates that
any collective right to bear arms in the militia is adequately
covered by the militia article of the Kansas Constitution.8

Furthermore, the state’s power to legislate on militia mat-
ters existed prior to the formation of the constitution and re-
mains with the states.8 The right of a state to maintain and
use its militia is a power essential to the existence of a state.8
The state has the authority to train its able-bodied citizens so
that they may perform military duties or constabulary duties
when called upon.8L

The collective right theory suffers from a logical defect. It
is conceptually difficult to see how something can exist in a
whole without existing in any of its parts. The collectivists es-
sentially claim that there is a nebulous entity that exists
somewhere between the individual and the state which is so
important that the Framers protected it with a constitutional
guarantee. The respected Judge Cooley rejected the collective
right view:

It may be supposed from the phraseology of this provision
that the right to keep and bear arms was only guaranteed to
the militia; but this would be an interpretation not war-
ranted by the intent. The militia, as has been elsewhere ex-
plained, consists of those persons who, under the law, are
liable to the performance of military duty, and are officered
and enrolled for service when called upon. But the law may
make provision for the enrolment [sic] of all who are fit to
perform military duty, or of a small number only, or it may
wholly omit to make any provision at all; and if the right
were limited to those enrolled, the purpose of this guaranty
might be defeated altogether by the action or neglect to act
of the government it was meant to hold in check. The mean-
ing of the provision undoubtedly is, that the people, from
whom the militia must be taken, shall have the right to keep
and bear arms, and they need no permission or regulation of

57. 1d. 82

58. 1d. 8§ 1-4.

59. Houston v. Moore, 18 U.S. (5 Wheat.) 1, 16-17 (1820). This reflects John
Marshall's view that the states had retained their powers over the militia. 3J. Elliot,
Debates on the Federal Constitution 419-21 (1836).

60. Luther v. Borden, 48 U.S. (7 How.) 1, 45 (1849).

61. Hamilton v. Regents of Univ. of Cal,, 293 U.S. 245, 260 (1934).
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law for the purpose. But this enables the government to
have a well regulated militia; for to bear arms implies some-
thing more than the mere keeping; it implies the learning to
handle and use them in a way that makes those who keep
them ready for their efficient use; in other words, it implies
the right to meet for volunatry discipline in arms, observing
in doing so the laws of public order.®*

Kansas history of the nineteenth century demonstrates
that the people were undoubtedly concerned with personal de-
fense.63 The guarantee to arms of the 1859 Kansas Constitu-
tion6* is an exact copy of Ohio’s 1851 constitutional guaran-
tee,66 and Ohio courts have interpreted their provision to
secure an individual right to self-defense.66 Thus the indepen-
dent clause, containing command language, that “[t]he people
have a right to bear arms for their defense and security” was
undoubtedly intended to include a personal right to bear arms
to protect one’s person, family, or property against unlawful
injury and to secure from unlawful interruption the enjoy-
ment of life, limb, family or property. The autonomy of the
right to arms clause is not undermined by the presence in the
same section of independent clauses dealing with standing ar-
mies and the subordination of the military to the civil power,
for arms guarantees in other states have similar clauses and
their courts have found an individual right to bear arms for
self-defense.67 Hence, any claim that the arm3 guarantee is in-

62. T. Cooley, General Principles op Constitutional Law in The United
States op America 298-99 (3rd ed. 1898).

_63. Parrnan v. Lemmon, 119 Kan. 323, 244 P. 227, 231 %19253.(Dawson, R
dissenting), rev'd on rehearing, 120 Kan. 370,244 P. 232 (1926). The dissent was, in
effect, adopted as the opinion of the majority on rehearing.

64. Kan. Const. Bill of Rights, 8.

65. Ohio Const,, art. |, 84. .

65. Mosher v. City of Dayton, 48 Ohio St. 2d 243, __, 358 N.E.2d 540, 543 (1976)
("the right of an individual to bear arms” may be regulated in a “reasonable man-
ner"f; City of Akron v. Dixon, 36 Ohio Misc. 133, 303 N.E.2d 923, 924 (Akron Mun.
Ct. 1972) ("the right secured by the Constitution . . . speaks of the citizen's self de-
fense and security and to his right to attain those ends by bearing arms.”); State v.
HOPan, 63 Ohio St, 202, 58 N.E. 572, 575 (1900) (individual right “for defense of
self and properEy").

67. N.C. Const, art. I, §30; State v. Dawson, 272 N.C. 535, 159 S.E.2d 1 (1968);
State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921); Ohio Const, art. I, 84. See note
66, supra-, Or. Const, art. I, 827, State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); V't.
Const, ch. I, art. 16; State v. Rosenthal, 75 Vit. 295, 55 A. 610 (1903).



1982] State Constitutions and the Right to Bear Arms 191

extricably linked and strictly limited to military matters rests
on a foundation of quicksand. The Blaksley decision disingen-
uously turns a constitutional guarantee into an intangible
absiraction.

No attempt will be made to examine textual differences
based solely on whether plural terms, such as people or citi-
zens, or singular terms, such as person or citizen, are used be-
cause only one state, Massachusetts, has followed Blaksley.®

The collectivists” argument should not be followed by the
courts because it has no historical support, no case law sup-
port prior to the Kansas decision, and is illogical since the
very concept of a right is individual. The principle of rigid
stare decisis ha3 no application to an unconstitutional law or
to even a course of action taken by the courts. “That an un-
constitutional action has been taken before surely does not
render that same action any less unconstitutional at a later
date.”69 On one occasion, the U.S. Supreme Court branded a
whole line of decisions it had pursued for nearly a century “an
unconstitutional assumption of power by the courts of the
United States which no lapse of time or respectable array of
opinion should make us hesitate to correct.”70

The term “people” should be interpreted to include indi-
viduals. However, all individuals are not guaranteed the right
to keep and bear arms. The Framers were mindful that cer-
tain groups are not protected because they fall into a tradi-
tional high-risk category. Thus it matters not that the Fram-
ers used in the arms guarantee the term people, citizens,
person or citizen. Felons, persons of tender years, idiots and
lunatics are classes that have almost universally been ex-
cluded from the arms guarantee.7l

68. Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976).

69. Powell v. McCormack, 395 U.S. 486, 546-47 (1969). S
70 Erie R.R. v. Tompkins, 304 U.S. 64, 79 (1938) (quoting Holmes, J., dlssentm%
in Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518, 53
E1928)). See also Monell v. Department of Social Services, 436 U.S. 658 (1978); c/.
(1%)9\%? v. Board of Ed., 347 U.S. 483 (1954) with Plessv v. Ferguson, 163 U.S. 537
> T1. At common law a felony is such crime as occasions a forfeiture of all the
offender’s lands or goods and often subjects him to capital punishment. 4 W. Black-
stone, Commentaries on the Laws of England *94. While at common law usually
only the most serious offenses were felonies and the wrongful act had to be acpomFa-
nied by a guilty mind, the modern trend is to make some felonies a strict liability
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V. Constitutionally Protected Arms

A textual analysis of state constitutions reveals that two
separate categories of arms are protected: (A) those suitable

offense, even though for the most part such ofTences are mala prohibita and not mala
in se. For example, the mere possession of an unregistered rifle with a barrel under 16
inches iB punishable by 10 yeare and a $10,000 fine. 26 U.S.C.A. 8§ 58-15 (a) (3), 5861
(d), 5871 (1980?. To prevent the Peqple from.beln% disarmed by the expedient of
classifying regu atorr offenses as felonies, the disqualification for felons should be re-
stricted to common [aw felonies and their modern equivalents and to offenses requir-
ing some state of mind above strict liability which are inherently inimical to life and
prppert{..The harshness of a felony conviction for a regulatory oflense requiring no
criminal intent was acknowledpged.m United States v. Ruisi, 460 F.2d 153, 157 <Ean
Cir. 1972) ﬁ"appllcatlon for a Presidential pardon would seem to beJqstmed."L on-
gress has already recognized a narrow exception to the felony dls%ualmcatlon )y ex-
empting antitrust violations, unfair trade practices, restraint of trade, or other similar
offenses relating to the requlation of business practices. 18 U.S.C.A. §921 8a) gZOJ
51976). For a list of disqualifications involving felons see Doe v. Webster, 606 F.2
(226,)1233-34 (D.C. Cir. 1979); State v. Noel, 3 Ariz. App. 313, 414 P.2d 162,164
1966).

Persons of tender %rars lack the experience, understanding, or power ofmind to
manage their affairs. T \v normallycannot hold office, vote, marry, enter intoa con-
tract, or drink alcohol. Where a parent is Iack!n?, a quardian serves to Prot_ect their
interests. Even when persons of tender years violate the law, society deals with them
in a special court. Idiots and lunatics are so lacking in mental capacity that conserva-
tors are appointed to manage their affairs. Often they are institutionalized. Even the
common law treated these two groups differently:

If one that wanteth discretion, killeth himselfe (as an infant, or a man

Non compos mentis) he shall not forfeit his goods, & c. . . . o

If one that is Non compos mentis, or an ideot, kill a man, this is no
felony; for they have no knowledge of good and evill, nor can have a feloni-

ous intent, nor a will or mind to do harrae. ... _

So it B, if a lunatike Berso.n killeth another during his lunacie; (Cok. 4.

125.) for all acts done by him in his lunacie, are as the actes of an

Ideot. . . . But an infant of such tender yeares, as that he hath no discre-

tion or mtelllgence, if he kill @ man, this is no felony in him.

M. Dalton, The Countrey Justice 216-17, 223, 224 (London 1622%. .

~ That not all people were included in the arms guarantee can be established by
viewing early arms Liws relating to freed blacks and American Indians. "Free persons
of color have ztiver been recognized as citizens; they are not entitled to bear arms,
vote for members of the legislature, or to hold any civil office." C00ﬁer v. Savannah, 4
Ga. 68, 72 (1848). Sc* also State v. Newsom, 27 N.C. 203 g1844). The sale of firearms
Eggmencan Indians was prohibited. 2 Stat. 139 ch. 13 (1802) and 2 Stat. 283 ch. 38

Some early constitutional guarantees on arms were restricted to "free white
men." Fla. Const, art. |, 821 (1838); Tenn. Const, art. |, § 26 L1834); La. Const, tit.
I, art. 60 (1845). The passage of the thirteenth and fourteenth amendments means
that, except felons, the mentally infirm, and person of tender years, all of the people
are guaranteed the right to arms. See also T. Cooley, A Treatise on Constitutional
Limitations 57 (7th ed. 1903).
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(not indispensable) for militia use, and (B) those suitable for
personal defense. In addition, two states also protect arms
suitable “for hunting and recreational use and for other lawful
purposes.”72 Arms suitable for deterrence against oppression
are not treated as a separate category because an armed citi-
zenry, regardless of the armament kept, serves as a latent and
implicit deterrent to oppression.78
A. Colonial militia laws reveal that smoothbore shoulder

arms, carbines, rifles, pistols, ammunition, swords, bayonets,

72. Nev. Const, art. I, § 11, para, I, N.M. Const, art. I, § 6. In addition, the
maAorlty report of the Illinois Bill of Rights Committee indicates an intent to protect
under [11. Const, art. I, § 22 “arms that law-abiding persons commonly employ for
purposes of recreation or the protection of person and property.” VI 6th IIl. Const.
Convention, Record of Proceedings (1969-1970) at 87. In adoptmg the V.|r%m|a Bill of
Rights, § 13, the interests of “the sportsmen of this State” and the right “to have
arms in their homes, and they think that this will give them some protection” were
also cited as reasons. Proceedings & Debates of Virginia Senate Pertaining to
Amendment of Constitution 393 ?Apr. 3, 1969) (Sen. Long).

73. Some cases equate arms “effective as a weapon of war" with arms suitable
“to resist oppression.” Fife v. State, 31 Ark. 455, 458, 461 (1876); Aymette v. State, 21
Tenn. (2 Hum.) 154 (1840). Other cases make no such equation. Arms suitable for
militia use or self-defense are included in the term “arms”™ and both catqurles serve
as a deterrent to oppression because historically “ the arms used by the militia and for
personal Fg)rotectlon were basically the same weapons.” State v. Kessler, 289 Or. 359,

,614 P.2d 94, 99 (1S30).

The wellspring for a right to have arms for hunting is the Dec. 12,1787, minority
proposal in the Pennsylvania convention:

That the people have a right to bear arms for the defence of themselves and

their own State, or the United States, or for the purpose of Killing game;

and no law shall be passed for disarming the people or any of them, unless

for crimes committed, or real danger of public injury from individuals; and

as standing armies in the time of peace are dangerous to liberty, they ought

not to be kept up; and that the military bliall be kept under strict subordi-

nation to and be governed by the civil power.
Pennsylvania and the Federal Constitution 1787-1788, 422 (1888).

The Pennsylvania minority was the first to prpfose an extensive Bill of Rights
and their seminal ideas found their way into the Bill of Rights and became the first,
second, fourth, fifth, sixth, eighth, and tenth amendments of the United States Con-
stitution. E. Dumbauld, The Bill op Rigihts and What it Means Today 50-56
(.19578. The Pennsylvania minority proposal reveals an intent to guarantee the tradi-
tional uses of the times: for militia use, for self-defense, and for hunting. The refer-
ence to hunting was probably an effort to prevent the enactment of game laws
designed to disarm the people. It also demonstrates that the common understanding
of “to bear arms” was not restricted solely to militia purposes. In the 18th century
“bear” meant “To conve;; or carry." S. Johnson, A Dictionary op the Enclish Lan-
guage (unpaginated) (1979 reprint of 1755 ed.) The arms provision in La. Const, tit.
(I, art. 60 (1845), used the term “carry arms.”
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pikes, and lances are arras suitable for militia use.74 To this
list may also be added the shotgun.76 Since all those weapons
are constitutionally protected arms, all stand on an equal
footing. A constitutionally protected arm cannot be singled
out for abridgement, for no authority exists for the proposi-
tion that one form of constitutionally protected conduct may
be prohibited because alternative forms of constitutionally
protected conduct are available.76

_ T4 The arms and equipment a New York militiaman was required to furnish
himself included a "muskett or fuzee . . . pike . . . Sword . . . Lance .. . pistoll. ..
case of good pistolls . . . rapier. . . carabine . . . poweder . . . bulletts. ..." 1The
Colonial Laws op New York From 1664 to the Revolution 232 (1894).

In Virginia the list included " a firelock, muskett or fusee well fixed, a good sword
and cartouch hox, and six charges of powder ... at his place of abode two pounds of
powder and eight pounds of shott. . . holsters . .. a case of pistolls well fixed, sword
... carabine . ... " 3 Laws op Virginia From the First Session of the Leg. in 1619
at 338 (W, Hening ed. 1823). Virginia alco required "that every man be provided with
a good Rifle if to be had, or otherwise with a common firelock . . . [and] that every
horseman be provided with a good horse, bridle, saddle with pistols and Holsters, a
carbine or other short firelock . ..." 1 The Papers op Thomas Jefferson 160-61 (J.
Boyd ed. 1950). . .

In Connecticut the arms included "sword, case of pistolls and holsters . . . ."
"Our horsemen are armed with pistolls and carbines." 3 The Public Records op the
Colony of Conn. 12 & 295 (H. Trumbull ed. 1859). In Rhode Island the arms in-
cluded “carbine and pistol . ..." 3 Records op the Colony of R.I. & Providence
Plantations in New England 433 éJ. Bartlett ed. 1856). In New Jersey the arms
included “musket or Fusee, well fixed, and a Bayonet fitted to it, a cutting Sword or
Cutlace,. . . Holsters, a Case of Pistols . ... " 6 Documents Relating to Colonial
History of N.J. 192-93 (W. Whitehead ed. 1888). _ y

75. In the New World the shotgun was used for hunting, self-defense, and mili-
tary purposes. T. owearengeh, The World's Fighting S.hot%uns 1-3 (1978). "In
1621, Plgm_outh colony advised prospective newcomers to bring fowlers with them for
use in obtaining food and for defense against Eosmble Indian attacks.” Id. at 2. “Brit-
ish General Sir John Burgoyne, of American Revolutionary War fame, raised a Light
Dr.*oon Regiment in 1781, and caused it to be equipped with the blunderbuss.” Id.
at 2. “During the Revolution, General Washington took cognizance of shotgun effec-
tiveness. He encouraged troops to load their (smoothbore? muskets with buck and
ball, or with plain buckshot to compensate for the poor long ra ige accuracy of the
single musket ball. There is evidence that Americans found such multiple-projectile
ammunition quite effective against the British. Its use became widespread, except in
rifled arms. General Washington referred to the shot as-'swan drops.” Id. at 3. The
shotgun is still used by the military. Small Arms Material and Associated Equip-
ment 29-31 (U.S. Armg Technical Manual 9-2200; Oct. 1956).

76. "We have not been cited to any authority nor are we aware of any that would
permit the total abridgement of one form of constitutionally protected communica-
tion simply because there are alternative means of communication Eossmly availa-
ble.” N.Y. Public Interest Research Group, Inc. v. Roslyn Estates, 498 F.Supp. 922.
932 (E.D.N.Y. 1979).
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Protected arms under the militia category are “the mod-
ern day equivalents of the weapons used by colonial mili-
tiamen . . . even if a particular weapon is unlikely to be used
as a militia weapon.”7/ Weapons such as “cannon or other
heavy ordnance not kept by militiamen or private citizens”
and “[m]odern weapons used exclusively by the military” are
outside che protected boundary because they are not "com-
monly possessed by individuals.”78

A distillation of case law indicates that arms suitable for
militia use are those which are commonly possessed and which
make up the usual arms of the people, those within the peo-
ple’s means, those historically used for such purposes and

17. State v. Kessler, 289 Or. 359,__, 614 P.2d 94, 99 (19P0). Older cases have
held that only Iar%e7p|stols are constitutionally protected arms. See Fife v. State, 31
Ark. 455, 460-61 (1876) (not pocket pistols but only "repeaters, which, in recent war-
fare, have generalli/ superseded the old-fashioned holster, used as a weapon in the
battles of our forefathers"); Andrews v. State, 50 Tenn. (3 Heisk.) 165, 187 (1871)
("We know there is a pistol of that name which is not adaﬁted to the equipment of
the soldier, _){sll we also know that _theJ)lstol known as the repeater is a soldier's
weapon—skill in the use of which will add to the efficiency of the soldier”). Modern
metallurgy and smokeless powder have reduced the size of pistols suitable for militia
use. A survey of military Plstol.s from Argentina to Yu?oslawa reveals that most have
a barrel length of about four inches. W. Smith, Small Arms of the World passim
(11th ed. 1977). However, a significant number have barrel Ien%ths over three inches
but under four inches. Id. at 215, 318, 382, 407, 433. While all of these pistols are
centerfire, both the U.S. and U.S.S.R. employ .22 caliber rimflre pistols for training
purposes. Id. at 476, 528. o .

_The U.S. military's ersenal of self-loading pistols and revolvers includes the .38
caliber revolver with a 2-inch barrel. It is usuallg carried in a holster. Pistols and
Revolvers 99-106 (U.S. Army Field Manual 23-35; Feb. 1953); Small hrms Mate-
rial and Associated Equipment 7-13 (U.S. Army Technical Manual 9-2200; Ojt.
1956); Pistols and Revolvers 109 (U.S. Army Field Manual 23-35; July 1960). The
U.S. military also purchased "a few thousand” Colt .25 caliber self-loading pocket
pistols. R. Sutherland & R. Wilson, The Book of Colt Firearms 425 (1971).

~ The various weaponry used by the Patriots during the Revolutionary War has led

writers to comment that as a practical matter the peo%e carried whatever weapons
they hac. into battle. C. Colby, Revolutionary War Weapons 12 (1963); Nunn v.
State, 1 C-a 243 (1846) (the right belongs to the mdmduaF and is not restricted to
militia arms). As a practical matter many of the arms commonly possessed by the
People (rifles, shpt?uns, and pistols) and suitable for militia use are also employed by
he organized military.
78, State v. Kessler, 289 Or. 359, , 614 P.2d 94, 98-99 (1980). "To him the
rifle, the musket, the shotgun! and the pistol are about the only arms which he would
be expected to ‘hear, and his right to do this is that which is guaranteed by the
Constitution.” To suggest “the Constitution intended” that deadly gases, cannon,
submarines, and bombs are arms “would be mockery.” State v. Kerner, 181 N.C. 574,
_, 107 S.E. 222, 224 (1921).
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their modern equivalents, or those in ordinary use and effec-
tive as weapons of war.79

To make the right to arms effective, “[t]he right to keep
arms necessarily involves the right to purchase them, to keep
them in a state of efficiency for use, and to purchase and pro-
vide ammunition suitable for such arms, and to keep them in
repair.”8 This would also apply to arms suitable for personal
defense.

The term “militia” has been defined as all citizens or all
males capable of bearing arms.8. The militia is thus more than
the National Guard®& The sophisticated organization, equip-

19, Fife v. State, 31 Ark. 455, 460-61 (1876%; State v. Kerner, 181 N.C. 574,
107 S.E. 222, 224-25 (1921); State v. Kessler, 289 Or. 359, 614 P.2d 94, 98-99
(1980); Andrews v. SU'io, 50 Tenn. (3 Heisk) 165, 179 (1871).

80. Andrews v. State, 50 Ten... (3 Hei3k) 165, 178 (1871). See also Halbrook in-
fra note 167. Of the thirty .me states with a guarantee to arms, fourteen guarantee
only the right to bear arms, as opposed to the right to keep and hear arms. Ala.
Const, art. 1, §26; Ariz. Const, art. I, §26; Conn. Const, art. |, § 15; Ind. Const.
art. 1, §32; Ka«. Const. Bill of Rights, § 4; Ky. Cons Bill of Rights, § | para. 7,
Ohio Const, art. I, §4; Or. Const, art. I, §27: Pa. Const, art. I, §21; S.D. Const, art.
VI, §24; Utah Const, art. I, §6; Vt. Const, ch. |, art. 16; Wash. Const, art. |, § 24:
and Wyo. Const, ai 1, § 24. This distinction is of no significance because courts and
commentators agree that a ?uarantee to bear arms includes the guarantee to keep
arms. See, e.g., State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980) (keeping of a club in
one's home); Photos v. City of Toledo, 19 Oh:o Misc. 147, , 250 N.E.2d 916, 927
E)1969) (“No law abiding citizen, free from the city's disqualifications, has been or will

e precluded from purchasing, keeping or bearing arms."). * (Tlo bear arms implies
something more than the mere keeping.” Cooley, supra note 62.

81. Burroughs v. Peyton, 57 Va. 470, 482 E1864) (3 the militia embraces the whole
arms bearing population™. . ."); Er. Parle McCants, 39 Ala. 107, 113 (1863). Numer-
ous state t institutions reflect this view. E.g., "A militia shall be provided and shall
consist of all persons over the age of seventeen . ." Ind. Const, art. xi1, § 1, "The
State militia consists of all able-Dodied persons residing in the State . . ." 111 Const,
art. xi1, § 1, [g\]lU able-hodied citizens of the state . . ." sre the militia. Mont.
Const, art. VI, 8 13 (2). The antifederalist view was that *A militia, when proaerly
formed, are in fact the people themselves . . . and that "the constitution ought to
secure a genuine and guard against a select militia . . ." by having the militia include
“all men capable of bearing arms 2 The Complete’Anti-Federalist 341 (H.J.
Storing ed. 1981). The U.S. Supreme Court has also defined the militia in this broad
manner. United States v. Miller, 307 U.S. 174, 179 (1939).

82, The terms “militia" or "militiamen" comprehend every citizen-soldier who in

time of war or emergency forsakes his civilian pursuits for temporary military duty
and are not restricted to the National Guard. State ex rel. Mc au%hey v. Grayton,
349 Mo. 700, 163 S.W.2d 335, 337 (en banc 1943). The militia is classified into the
organized militia and the reserve militia. 1d. at 163 S.W.2d at 340. See also Peo-
ple ex rel. Leo v. Hill, 126 N.Y. 497, 504, 27 N.E. 789, 790 (1891).

Numerous statutes make the distinction between the militia and the National
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ment, and training of the National Guard would indicate that
it has undergone a metamorphosis from being an inclusive mi-
litia comprised of the people to being almost exclusively
troops, and the states may be prevented in times of peace
from keeping troops.83

W here the purpose of the guarantee is to secure a militia,
the people are guaranteed the right to keep and bear arms
because they serve as the pool from which the militia is
drawn. If a person is disarmed he obviously could not function
as a militiaman should the need arise.84

The importance of guaranteeing to the people the right to
keep and bear arms having militia utility was demonstrated
during this century. In the Second World War the militia
proved a successful substitute for the National Guard, which
was federalized and activated for overseas duty.8 Members of
the militia, many of whom belonged to gun club9 and whose
ages varied from sixteen to sixty-five, served without pay and
provided their own arms.8 Their mission was to serve as a
local early warning and intelligence source for regular troops
and as a delaying force. Their training stressed guerilla tac-
tics, patrolling, demolitions, and roadblock techniques. The
firepower of some units was impressive.8/

The Maryland National Guard, for example, was acti-
vated for overseas service. Governor Herbert R. O’Conor then
called on men “of all ages and stations in life” to volunteer for
the manning of home guard stations for the task of “repelling
invasion forays, parachute raids and sabotage uprisings in the
state.” Before the nnd of 1943, 15,000 Maryland Minute Men,
as these men were designated, manned home guard stations.
These men were expected to bring their own arms—rifles,
shotguns, pistols—for training and used those arms on guard

Guard. See, e.g, 10 US.CA. § 311 (1975); 46 West's Cal. Mil. Code § 121 (1955);
Conn. Gen, Stat. Am.. a 27-2 (West 1975); and R.I. Gen. Laws § 30-1-4 (1969).

83. US. Const, art. 1, § 10, cl. 3.

84. State v. Dawson, 272 N.C. 535,__, 159 S.E.2d 1,9 (1968). Disarmed people
could not serve as a deterrent to oppression. State v. Kerner, 181 N.C. 574, _, 107
S.E. 222, 225 (1921).

19815)35' U.S. Home Defense Forces Study at 32, 34 (Office of Sec. of Defense, Mar.

86. 1d. at 58, 62-63.

87. 1d. at 58, 60.
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duty. At a time when Nazi submarines were sinking American
ships off the Atlantic coast, apprehension was very real.88

In Virginia, the National Guard was also activated for
overseas duty. It thus became necessary to call upon the local
armed citizenry to perform militia duties. They were called
the Minute Men, the home guard, or the reserve militia. The
shortage of arms prompted members of the militia to borrow
twenty-two caliber guns from youngsters. Sportsmen were es-
pecially sought after for recruitment in the militia. “Since its
personnel would have to furnish its own weapons and ammu-
nition, its membership campaign leaned heavily on sportsmen
of the state.”®

All over the country individuals armed themselves in an-
ticipation of threatened invasion.90 A manual distributed en
masse by the War Department recommended the keeping of
“weapons which a guerilla in civilian clothes can carry without
attracting attention. They must be easily portable and easily
concealed. First among these is the pistol.”9l

Historically, militia formations were most effective when
responding to obvious threats close to home. They were to
harass and impede the enemy wherever possible and to sup-
port friendly formations. Consisting of small tactical forma-
tions armed with a wide variety of weapons, the militia had
actually taken the field against the soldiers of George 11l and
defeated them. The lessons of Vietnam, Nicaragua, Africa,
and the Soviet intervention into Afghanistan illustrate the
limitations of push-button warfare against dispersed small
units fighting in their own territory. The militia’s critics tend
to ignore this strength and concentrate only on the militia’s
weakness.9l

88. Baker, | Remember—The "Army” With Men From 16 to 7S [Baltimore] Sun
Magazine, Nov. 16, 1975, at 46; 3 State Papers & Addresses of Gov. O'Conor 616-
20 (Mar. 10, 1942). On file with the law review is a copy of an honorable discharge
certificate from the World War Il Maryland Minute Men and an affidavit from a
foréne[ mlember swearing that he performed militia duties armed with his own rifle
and pistol. -

9. M. Schlegel, Virginia on Guard—Civilian Defense and the State Militia
in the Second World War 45, 131 51949).

90. To Arms, Time, Mar. 30, 1942, at L

91, B, Levy, Guerrila Warfare 55 (Penguin Books & Infantry Jour. 1942); B.
Levy, Guerrila Warfare 56 (Panther Publications 1964).

92. Lane, The Militia of the U.S., Military Review 13, 16 (Mar. 1982). One
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B. Arms guaranteed for personal defense are those weap-

ons commonly kept by the people today, and those commonly
kept at the time the constitution was adopted and their mod-
ern equivalents.9 The protected arms would include “hand-
carried weapons commonly used by individuals for personal
defense.”% Examples of such arms would be “hunting mus-
kets or rifles, hatchets, swords, and knives . . . [and] billy
club;”% modern firearms “such as semi-automatic shotguns,
semi-automatic pistols and rifles,”% and “ordinary guns,
swords, revolvers, or other weapons usually relied upon by
good citizens for defense or pleasure.”97

British officer mistakenly described the Patriots as "a mob without order or disci-
pline, and very awkward at handling their arms.” The Spirit of Seventy-Six 150 (H.
Commager & R.B. Morris eds. 1967). The Patriots were also described as *skillful
enough In the use of musket or rifle . . . [and] . . . better suited to frontier warfare
against the Indians than to the discipline of an army camp.” Id. at 151-52.

Therefore, a well-requlated militia means one that has had some training or at
least is composed of people who have had some training. This is to prevent the militia
from becoming a disorderly mob, dangerous not to the enemy but to its own state and
country. In its obsolete form pertaining to troops, requlated is defined aa "properly
disciplined.” 7 Tiie Oxford English Dictionary 380 (1933). Moreover, discipline in
relation to arms is defined as *training in the practice of arms.” 3 The Oxford En-
glish Dictionary 416 (1933). The framers intended that this "training in the practice
of arms” for potential militia duty would be advanced, if not ensured, by the right of
the people to keep and bear their own arms.

93. State v. Kessler, 289 Or. 359, , 614 P.2d 94, 98-99.(1980g;RinzIer v. Car-
son, 262 So. 2d 661, 666 (Fla. 1972); People v. Brown, 253 Mich. 537, 235 N.W.
245, 246-47 (1931).

94. State v. Kessler, 289 Or. 359, , 614 P.2d 94, 100 (1980).

9. Id.at 614 P.2d at 98,100.

96. Rinzler v. Carson, 262 So. 2d 661, 666 (Fla. 1972).

97. People v. Brown, 253 Mich. 537,_, 235 N.W. 245, 247 (1931). There is an
effort to ban pistols. However, the people understand the term “arms” to include the
pistol because of its presence in our culture. In Shakespeare's Twelfth Night gcwca
1601), Act. I, scene V, line 34, the *pistol” is mentioned. Thus both old cases, State
v. Shelby, 90 Mo. 302, 2 S.W. 468, 469 (1886) g‘a revolving pistol comes within the
description of such arms as one mag carry for the purposes dem%nated in the consti-
tution. . . ."), and new cases, Schubert v. DeBard, 398 N.E.2d 1339 (Ind. App. 1980)
("handgun”), recodgmze the pistol as a constitutionally protected arm. This under-
standing prompted a court to state: “We are of the opinion, however, that ‘pi3tol" ex
vi termini is properly included within the word ‘arms,” and that the right to bear such
arms cannot be infringed. The historical use of ?lstols aa ‘arms’ of offense and de-
fense is beyond controversy." State v. Kerner, 181 N.C. 574, , 107 S.E. 222, 224,
(1921) (law requiring obtaining permit and posting bond to carry pistol unconcealed
voided). A pistol is an arm which serves mang lawful purposes. Commonwealth v.
McHarris, 246 Pa. Super. 488, 371 A.2d 941 (1977).
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VI. Textual Differences
Militia Purpose

Five state constitutions guarantee that “the right of the
people to keep and bear arms shall not be infringed”9 and
assign a well regulated militia as a purpose for thi? right.
Arms suitable for militia use are protected under these guar-
antees.® These guarantees protect a right to arms for militia
use, for self-defense, and as a deterrent to oppression. Courts
have held that the militia purpose does not restrict the tradi-
tional uses for which arms may be kept and borne:

The constitutional provision which forbids any prohibition
upon the people to bear arms and use them effectively by
being accustomed to their use should be strictly and stoutly
maintained, for we know not when the occasion may again
require the assertion of that doctrine which was once famil-
iar throughout this country that “resistance to tyranny is
obedience to God,” or for the defense of person and prop-
erty against mobs and violence.1D

The arms must be carried openly, and the object is “the
right to acquire and retain a practical knowledge of the use of
fire arms.”101l That end would not be frustrated by a prohibi-
tion of carrying deadly weapons while drunk, or to a church,
polling place, court, or public assembly, or in a manner calcu-
lated to inspire terror.1®2 Echoing this view is an early case

98. Alaska Const, art. |, § 19; Hawaii Const, art. I, g 15; N.C. Const, art. |, §
30; S.C. Const, art. |, §20; Va. Const, art. |, § 13. These guarantees track the lan-
guage of the U.S. Const, amend. II. .

99, See notes 74, 75, 77, 79 supra. V/,. Const, art. I, § 1 guarantees a right to
self-defense. Thus in Virginia arms for personal defense are also guaranteed. See
notes 93-97 supra. .

100. State v. Kerner, 181 N.C. 574, , 107 S.E. 222, 225 (1921). The right to
self-defense was assumed by the Framers. State v. Dawson, 272 N.C. 535, ~, 159
S.E.2d 1,9 (1968). See also Nunn v. State, 1 Ga. 243 (1846%. _

101. State v. Kerner, 181 N.C. 574, 107 S.E. 222, 225 (1921). La. Const. Bill
of Rights, art. 3 (1879) tracked the Iang_uage of the second amendment. “When we see
a man with a musket to shoulder, carbine slung on back, or pistol belted to his side,
or such like, he is bearing arms in the constitutional sense.” State v. Bias, 37 La. Ann.
259, 260 %1885).

102. State v. Dawson, 272 N.C. 535, , 159 S.E.2d 1,10 él968); State v. Kerner,
181 N.C. 574, _, 107 S.E. 222, 225 (1921); Hill v. State, 53 Ga. 473 (1874) (Ga.
Const, art. I, g1, para. 14 tracked the second amendment.). In Rex v. Dewhurst, 1
State Trials, New Series 529, 601 (1820), the trial judge instructed the jury: "A man



