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b y  v irtu e  o f possession, and m ore ; th a t she obtained much m ore than she could 
c la im  under the le tte r o f the T re a ty  o f P a ris ; and th aU she  obta ined  n ea rly  000 
square m iles o f te rr ito ry  in the basin o f the upper S t  J%hn o v e r and above that 
awarded b y the king o f the N etherlands. She conceded an  a rea o f 150 square 
m iles in the  basin o f the upper Connecticut R iv e r . She a lso  conceded a  atrip 
between the 45 th  p a ra lle l ana the ‘ o ld  lin e ’ w ith an a rea  o f 73  square m iles, but, 
re  the 'o ld  l in e ' i s  in places south o f the 45 th  p a ra lle l, she received , east of St 
Regis, a  strip  contain ing 11^  square m iles. So fa r  as theBe ‘ s t r ip s ’ were con­
cerned, the Un ited States and G rea t B rita in  had v a lid  tit les by. v irtu e  of occupa­
tion . and the concessions were s im p ly va lid ation s . In  add ition to  the foregoing 
the A shburton  settlem ent ended a con troversy th a t had  d istu rbed  the re la tion s of 
the  tw o countries fo r  n early  sixty yea rs ; th a t had, on severa l occasions, b rought 
tw o g reat nations to  the verge o f w a r; and th a t had  seriously in te rfe red  with 
com mercia l intercourse. F in a lly , i t  is w o rth y  o f Dote th a t the romm issiou 
appoin ted  to  ad ju s t the respective claim s o f New  B runsw ick end Q " ..>ec to the 
a rea west o f the 'due north  line' awarded to  G rea t B r ita in  b y  t l  • ..otiburtoD 
T re a ty , reported  in  184S, six years la te r , ‘ th a t a  t ra c t  o f c oun try  lies between 
the no rth  h igh lands westward o f the due n o rth  lin e , and the  lin e  o f the United 
S tates, which, according lo  the e lric l legal rights o f the two provinces, belongs to 
neither, . . . and which, in 1763, fa rm ed  p a rt o f the ancient te r r ito ry  o f Sagada- 
h ock .’ Th is 't ra c t o f c o un try ’ was confirmed lo  G re a t  B rita in  b y  the Ashburton T rea tv .• I

T h e  N o r t h e a s t e r n  B o u n d a r y  N e g o t ia t io n s

W h ile  the negotia tions were earned on a t W ash ing ton  b j  Secretary 
o f S ta te D an ie f Webster and L o rd  A shbu rton , those nego tia tions, so 
fa r as th ey  concerned the northeastern bounda ry , were in  a ve ry  real 
sense pa rtic ipa ted  in  b y  commissioners o f M a in e  and o f Massachusetts 
appo in ted a t the suggestion and request o f P res iden t T y le r. In  
le tte rs  o f W ebster to  the Governors o f M a in e  and M assa ch^c  ts 
dr.ted A p r i l 11, 1842 (published correspondence, 64-66),-tfft was 
expressly s ta ted th a t no conventiona l lin e  w ou ld  be agreed on “ w ith ­
o u t th e  assent o f such comm issioners” ; and the f ir s t  fo rm a l note 
w r it te n  on the northeastern bounda ry  question was th a t o f Ash­
bu rto n  to  W ebster o f Jun . 1 3 ,1S42, the day on  w h ich  W ebster had his 
f ir s t conference w ith  the  commissioners o f th e  tw o States, who were 
E dw a rd  Kavanaeh , Edward F .ent, John O tis , and W illia m  P i t t  Preble, 
fo r  M a ine , and A b b o tt Lawrence, John M il ls ,  and Charles A llen , 
fo r  Massachusetts (ibid., 34-37, 71, 72).

Massachusetts had p rope rty  in te rests w h ich  were affected by  any 
se ttlem en t o f the  northeastern bounda ry , fo r  in  the  p u b lic  lands of 
M a ine  a h a lf in te rest was reserved b y  M assachusetts upon the separa­
tio n  (ac t o f June 19, 1819, Laws o f the C om m onwea lth  o f Massachu­
setts, 1S19, 248-60; and ac t o f M a rch  3, 1820, 3 S ta tu tes  a t Large, 
544); and the fro n tie r in  d ispu te was ve ry  la rge ly  th a t o f M a ine , 
though p a r t ly  th a t o f New  Ham psh ire , Ve rm ont," and New  Yo rk . 
Indeed, the Leg is la tu re o f the S ta te  o f M a in e 'th d  n o t consider th a t 
the G overnm ent of the U n ited  States possessed " th e  cons titu tiona l 
power to  conclude any such nego tia tion  w ith o u t the assent o f M a in e ”  
(published correspondence, 70), a v iew  w h ich  was also expressed by 
the Leg is la tu re  of Massachusetts (ibid., 64 ); th a t th eo ry  should 
doubtless be considered in  the l ig h t  tinier alia) o f A r t ic le  5 o f the 
T re a ty  of G hen t (Docum ent 33) and the proceedings thereunder, and 
p a rt ic u la r ly  of the fa c t th a t under th a t a rtic le  and the convention
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of September 29, 1827 (Document 58), a reference had been made of 
the northeastern boundary question to arbitration by the K ing of th ' 
Netherlands. ,

T h a t constitutional theory, moreover, had been explicitly supported 
by the Federal Government during the negotiations with Great 
B rita in  which followed the decision of the K ing of the Netherlands 
of January 10, 1831, regarding the northeastern boundary, and the 
subsequent refusal of the Senate, on June 23, 1832, to accept that 
award; the British Government a t various times and in  varied lan­
guage had been officially informed that “ under the peculiar structure 
of our political system, the Federal Government cannot alienate any 
portion of the territory of a State, w ithout its consent” (Secretary of 
State Forsyth to Sir Charles R . Vaughan, D .S ., 6 Notes to the British  
Legation, IS, Ajrril 28, 1835). President Jackson in  1832 had had 
negotiated and signed an agreement between the United States and 
the State of M aine providing for the relinquishment to the United  
States of any rights of th a t State in  the disputed territory; the text 
of th a t agreement is printed in  the notes to Docum ent 58, which should 
be cjnsulted generally; th a t agreement, however, failed to go into 
force, owing to the decision of the M ain e  Legislature th a t a referendum 
thereon would be necessary (see Burrage, M ain e  in  the Northeastern 
Boundary Controversy, ch. X ) .  So far as the Executive could decide 
such a question, the constitutional view of the State of M ain e  had 
been accepted by the Government of the U nited  States, although the 
extreme M aine view, which went so far as to m aintain th a t the con­
vention of September 29, 1827, w ith  Great B rita in  (Docum ent 58) 
“ tended to violate the Constitution of the U nited  States and to im pair 
the sovereign rights and powers of the State of M aine, and that 
M aine is not bound by the Constitution to submit to the decision, 
which is or shall be made uncLer th a t convention” (Resolves of M aine, 
1831, 245, resolve of February 2S, 1331), was not supported at 
Washington (D.S., 6 Notes to the B ritish Legation, 16, A p ril 2 8 ,1S35):

I f  th e  d is tingu ished A rb ite r  agreed upon had  fo u n d  h im se lf ab le  to  come to  a 
decis ion upon th e  sub je c t s a tis fa c to ry  to  h is  ow n ju d g m e n t, th e  G o ve rnm en t o f 
th e  U n ite d  States w ou ld  n o t have  he s ita te d  fo r  a m om en t, w ha te ve r m ig h t  have 
been i ts  op in ion  o f th e  jus tice  o f such dec is ion , to  have  u n ite d  w ith  H is  M a je s ty 's  
G ove rnm en t in  ca rry in g  i t  fu l ly  and im m e d ia te ly  in to  effect.

In  a long letter to Governor K ent, of M aine, dated M arch  1, 1S3S, 
reviewing the history of the northeastern boundary negotiations up 
to th a t time, Secretary of State Forsyth thus restated the constitu­
tional principles involved as seen by President Van Buren; and i t  is 
to be noted, that “ imperious public necessity” was mentioned os a 
possible sround of competence (to negotiate a cession) which other­
wise the Federal Government wouid lack (D .S ., 29 Domestic Letters, 
336-66; Richardson, I I I ,  442-59):

The  p r in c ip le . w h ich  have h ith e r to  governed e v e n ' successive a d m in is tra t io n  
o f the  rc d e ra l G ove rnm ent, in  respect to  its  powers and  du tie s  in  th e  m a tte r , 
a rc—

!•» T h a t  i t  has pow e r tc  se ttle  th e  b o u r ' r y  l in e , in  ques tio n , w ith  G rea t 
3 r i ta in ,  upon the  p rinc ip les  and a cco rd in g  to  the s t ip u la tio n s  o f th e  t r e a ty  o i
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1783, e ith e r b y  d ire c t n e g o tia tio n , o r, in  case o f ascerta ined in a b i l i t y  to  do so, 
b y  a rb it ra t io n ; and th a t  i t  is i ts  d u ty  to  make a l l p ro p e r u ilo r ts  to  accom p lish  
th is  ob je c t b y  one o r th e  o ,h e r o f those means.

24 T h a t th e  Genera l G o \ em m e n t L  n o t com pe ten t to  nego tia te , unless p e r­
haps on grounds o f im p e r io u s  p u b lic  necessity, a con ven tio na l lin e  in v o lv in g  a 
cession o f te r r ito r y  to  w h ic h  th e  s ta te  o f M a ine  is e n tit le d , o r  th e  exchange 
thereo f fo r  o th e r te r r i to r y  n o t in c lu ded  w ith in  the  l im its  o f th a t  S ta te , acco rd ing  
to  the  tru e  con s tru c tio n  o f th e  tre a ty  w ith o u t the  consent o f th e  S ta te .

I n  these v iews o f h is  predecessors in  office, the P res iden t fu l ly  concurs, and  
i t  i3 his design to  con tin u e  to  a c t upon them .

In  the similar letters of Webster to the Governors of M aine and 
Massachusetts .dated A pril 11, 1842 (D.S., 32 Domestic Letters, 
288-91; published correspondence, 64-66), were these paragraphs;

The  o p in io n  o f th is  G o ve rnm en t upon the  ju s tice  and v a l id i ty  o f th e  A m e rican  
c la im  has been expressed, a t  so m any  tim es, and in  so m any  fo rm s , th a t  a repe­
t i t io n  o f t h a t  op in ion  is n o t necessary. B u t the sub je c t is a sub je c t in  d ispu te .

' The  G ove rnm en t has agreed to  m ake i t  m a tte r  of re ference and a rb it ra t io n ; and 
i t  m u s t f u l f i l  th a t a g r ie m e n t, unless ano the r mode fo r  s e tt lin g  con tro ve rsy  
shou ld  be resorted  to , w ith  th e  hope o f p roduc ing  a speedier ecision. T he  
P res iden t proposes, th e n , th a t  th e  G overnm ents o f M a ine  and  M assachuse tts 
shou ld , seve ra lly , a p p o in t a  C om m iss ioner o r Comm issioners empowered to  con­
fe r  w ith  th e  a u th o r it ie s  o f th is  G ove rnm en t upon a C onven tio na l lin e , o r lin e  
b y  agreem ent, w ith  its  te rm s , cond ition s , considera tions and equ iva len ts , w ith  
an unde rs ta nd in g  th a t  no  such lin e  w il l  be agreed upon w ith o u t th e  assent o f 
such comm issioners.

T h is  m ode o f p roceed ing , o r some o the r w h ich  sha ll express assent before hand , 
seems ind ispensab le , i f  a n y  nego tia tio n  fo r  a C onven tiona l l in e  is to  be had, 
since i f  h a p p ily , a  t re a ty  shou ld  be the  re su lt of the  ne go tia tio n , i t  can o n ly  be 
s u b m itte d  to  th e  Senate o f th e  U n ite d  S ta tes fo r  ra t if ic a t io n .

The Legislature of Massachusetts had previously (M arch 3, 1842) 
granted plenary power to “ the governor, w ith the advice and consent 
of the council, . . .  to adopt such measures to secure the rights and 
interests of the Commonwealth in said territory, and to produce an 
honorable and satisfactory adjustment as the emergency m ay de­
m and"; under that authorization the three commissioners of Massa­
chusetts were ^amed (Acts and Resolves Passed by the Legislature 
of Massachusetts, 1839-42, 564; published correspondence, 63-64, 
66-69); Webster was form ally notified by the Secretary of State of 
Massachusetts of their appointment (D.S., Northeastern Boundary, 
envelope 18, letter of John P . Bigelow of M a y  28, 1842).

The Legislature of M ain e  was summoned in extra session; and a 
preamble and five resolutions were adopted on M a y  26, which 
mcluded the- following (Acts and Resolves Passed by the Legislature 
of Maine, 1842, 111; published correspondence, 69-71):

Resolved, T h a t the re  sha ll be chosen, b y  ba llo t, in  conven tion  o f b o th  branches 
o f th e  leg is la tu re , fo u r persons w ho  are hereby co n s titu te d  and *appo in ted  com ­
m issioners, on th e  p a r t  o f th is  s ta te , to  re p a ir to  th e  seat o f go ve rnm en t o f th e  
U n ite d  S ta tes, and to  con fe r w ith  th e  a u th o r it ie s  o f th a t  go ve rnm en t to u ch in g  a 
con ven tio na l lin e , o r 1‘ne b y  ag reem ent, between th e  s ta te  o f M a ine  and the  B r i t ­
ish  p rov inces , h a v in g  re ga rd  '„o th e  lin e  designated by  th e  tre a ty  o f 17S3 as u n i­
fo rm ly  c la im ed  by  th is  s ta te , and to  the  dec la ra tions and  lew s  expressed in  th e  
fo rego ing  p ream b le , and  to  g ive  th e  assent o f th is  6 ta te  to  any  such conven tio na l 
lin e , w ith  6uch te rm s, con d itio n s , cons idera tions and  equ iva len ts  as th ey  sha ll 
deem cons is ten t w ith  th e  ho no r and  in te res ts  o f the  s ta te ; w ith  th e  unde rs tand ing  
th a t no s u c h .lin e  be agreed upon  w ith o u t th e  unan im ous assent o f such com ­
m issioners.
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President. Ty ler was formally notified by the Governor o ’ M aine 
(John Fairfield) of the election of the four commissioners of M aine  
(published correspondence, 69, letter of M a y  27, 1S42).

B y a resolution of the Legislature of New  Hampshire of June 23, 
1842, the Senators and Representatives of that State in Congress 
were requested “ to take such measur as m ay be necessary, during 
the pending negotiations at Washington relative to the Northern 
and N orth  Eastern Boundary of the United States, to best sustain 
the rights of this State to the territory over which we have always 
heretofore claimed and exercised jurisdiction " (Laws of N ew  H am p ­
shire, June 1842, 599). T h a t resolution, however, was not com­
municated to President Tyler until July 15, 1842, when the north­
eastern boundary had been settled as between, Webster and Ashbur­
ton, w ith  fu ll satisfaction of the claim of N ew  Ham pshire; and the 
participation of the New Hampshire delegation in  Congress in  the 
proceedings appears to have been limited to the submission, on July 19, 
1842, of a brief statement citing certain documents and papers (see 
published correspondence, 99-102).

Aside from the formal exchanges of June 17, 1842 (ibid., 38), the 
w ritten negotiations regarding the northeastern boundary comprised 
four notes (ibid., 34-37, 39-56), three of Ashburton (June 13, June 21, 
and July 11) and one of Webster (July S), w ith  which is to be read its 
enclosure, the letter of the M aine commissioners to Webster of June 
29 (ibid., 72 -80 ); also to be mentioned is a second le tte r of the M aine  
commissioners to Webster of July 16 (ibid., 84-91), which, while 
dated after the accord of the two Plenipotentiaries, was doubtless 
drafted before the terms thereof were communicated. Moreover, 
during the period of the correspondence there were inform al com­
munications of one sort and another (see ibid., 77, 79).

There was expressed a common desire to avoid “ the interminable 
discussion on the general grounds on_which each party  considers the!, 
claims respectively to rest” ; notwithstanding this, a considerable 
portion of the correspondence was argumentative, w ith  historical and 
geographical references.

In  his first note, of June 13, Ashburton gave no precise indication- 
of a line to be proposed; but he spoke of the portion of the disputed 
territory which might come to Great B rita in  as being “ as worthless for 
any purposes of habitation or cultivation as probably any tract of 
equal size on the habitable globe” ; and he even suggested that G reat 
B rita in  would have given up the controversv “ if i t  w^ere not for the 
obvious circumstance of its connecting the "British N o rth  American 
provinces” . T h a t necessity of intercolonial communication was the 
admitted basis of any agreement for a conventional line; i t  is men­
tioned in  each of the two above-cited letters of the M ain e  commis­
sioners and is spoken of w ith emphasis in  the note of Webster, who 
acknowledged “ the general justice and propriety of this object” and 
agreed th a t “ a conventional line ought to be such as to secure i t  to 
England” .

Ashburton made the first proposal in his note of June 21 after a 
formal conference on June IS, of which there is no protocol. He
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proposed a line north from the source of the St. Croix to the St. 
John (the line of 1817-1S, regardless of its deviation from  the true 
north), and the lino of the St. John “ up to some one of its sources" 
(a somewhat ambiguous expression, but meaning approximately up 
to the source of the southwest branch as mentioned in  Article 1 of the 
treaty), except for a deviation on the right bank so a? to include in 
New Brunswick the whole of the Madawaska settlement, which 
extended on both sides of the river “ from tht m outh of the M a d a ­
waska up to that of the Fish rive r"; and w ith th a t boundary he was 
willing to engage that “ all lumber and produce of the forest of the 
tributary waters of the St. John's shall be received freely w ithout 
duty, and dealt w ith  in every respect like the same articles of New  
Brunswick", to agree to the old Valentine and Collins line from  the 
Connecticut to the St. Lawrence, and also to accept the Americau 
contention as to the source of the Connecticut.

The note of Webster of July S presented and supported the counter­
proposal of M aine (see the letter of the M aine commissioners of 
June 29). The yielding of any territory on the south side of the St. 
John so as to include the Madawaska settlement in N ew  Brunswick 
was definitely rejected. The counterproposal of boundary, w ith  the 
concurrence of the commissioners of Massachusetts and w ith  the 
condition th a t the United States would furnish to the two States 
“ an equivalent", was the main channel of the St. John (from  the 
crossing point of the due-north line from the source of the St. Croix) 
to a point three miles above the mouth of the Madawaska; thence 
straight to the outlet of Long Lake; thence westerly by a direct line 
to the point where the St. Francis enters Lake Pohenegamook; and 
thence, continuing the same line, to the highlands dividing the 
waters of the R iver du Loup from those of the St. Francis (th i 
various loci may be conveniently seen on the map in Moore, In te r­
national Arbitrations, I ,  between pp. 148 and 149); and while i t  was 
intimated that equivalents to some extent m ight be found if  terri­
torial cessions by Great Britain were possible, such as the island of 
Grand M anan, the islands in Passamaquoddy Bay, or a portion of 
the so-called strip between the north line and the St. John, i t  was 
understood that the British Plenipotentiary was w ithout power to 
consent thereto.

The last note written before the verbal accord was tha t of Ash­
burton of July 11. H e intimated that he would yield, on the question 
of the Madawaska settlement; but he made i t  clear that he could not 
and would not yield as to the territory north and east of the St. 
Francis, which was British territory under the line proposed by the 
King of the Netherlands; Ashburton's final instructions as to the 
northeastern boundary had definitely lim ited him to that line (Ash­
burton Papers, instruction No. 8, M a y  26,1842).

Thus the correspondence ended; as Ashburton' urged, it  was suc­
ceeded by conferences, of which there is no formal record. Sending to 
the M aine commissioners the note of Ashburton of July 11, Webster 
wrote on July 12 that he would soon meet w ith  them , “ being very 
desirous of making progress in the business in which we are engaged,



3SS D o c u m e n t 9 9

and satisfied th a t the various parties in interest are as •well prepared 
now to come to a decision as they are likely to be at any time here­
a fte r"  (published correspondence, 81).

The position as i t  was le ft by the correspondence was this: N orth  
from the source of the St. CroLv to the St. John and thence as far up 
the St. John as a point just beyond the mouth of the Madawaska, 
there was common ground; the portion of the region north of the St. 
John and between the St. Francis and the Madawaska which M ain e  
had demanded, Ashburton had positively refused; for any agreement 
to be reached i t  was essential that that part of tho claim of M aine  
should be abandoned; there was left for discussion an area which m ay 
be described as bounded on its three sides by a lino as follows: (a) 
along the upper St. John from  the mouth of the St. Francis to M e t-  
jarm ette 1 portage (the line proposed by Ashburt' ); (6) along the 
highlands from  th a t portage north to a point about due west of the 
entrance to Lake Pohenegamook; and (c) thence to and through that 
lake and down the St. Francis to the St. John. The result was tha t 
the claim of M aine to any territory between the St. Francis and the 
Madawaska north of the St. John was given up; and the remaining 
area in dispute was divided. One may learn something of the verbal 
discussions from the despatches of Ashburton of July 28 and August 
9 (Nos. 15 and 17, quoted below).

An accord on the northeastern boundary was reached by the 
negotiators for the two Governments just prior to July 15, 1842. 
T h a t i t  had not been reached by July 13 appears from Ashburton's 
despatch N o. 13 of th a t date, as follows (Ashburton Papers):

The la s t D espa tch  w h ich  I  had th e  hono r o f addressing y o u r L o rd sh ip  the  29 lh 
o f la s t m o n th  N? 10 on th e  sub je c t o f m y  nego tia tions re la t in g  to  th e  N o r th  
Easte rn  B o u n d a ry  m u s t have conveyed expecta tions o f an ea rlie r and  m o re  
sa tis fa c to ry  se tt le m en t th a n  I  re g re t to  say, I  have, w ith  eve ry  e xe rtio n  on m y  
p a rt , been’h ith e r to  ab le  to  rea lize . D e la y  and d ifficu ltie s  have resu lted  fro m  th e  
p resen t c o n d itio n  o f th is  G o ve rnm en t and  fro m  th e  pertinac ious res is tance o f th e  
Com m issioners fro m  th e  N o r th  b y  w hom  th a t  G ove rnm ent is in  th is  business 
gu ided and  o ve r-ru le d . I f  I  w ere  n o t w a rned  b y  th e  past fro m  over-con fidence ,
I  shou ld  say th a t  tw o  o r th re e  days m ore cou ld  n o t fa il to  b r in g  us to  a se ttlem en t 
and to  th o  ou tlin e s  o f a conven tio n , b u t I  fe a r th a t  i t  may ^e on ra th -:r less fa v o r ­
ab le te rm s , th a n  I  had  g iven  y o u r L o rd sh ip  to  expect. I  now  proceed to  s ta te  
w h a t has occu rred  on th is  su b je c t since I  la s t w ro te .

T he  w r it te n  proposa ls s u b m itte d  by me ha v in g  c ircu la te d  am ong th e  C om ­
m issioners fro m  M a in e  a n d  Massachusetts, I  soon learned th a t  a lth o u g h  th e y  
d iffe red  m uch am ong them se lves a b ou t some pa rts  of them , th e y  a l l concu rred  
w ith  g rea t earnestness on the  one p o in t th a t  we were no t to  be p e rm itte d  to  cross th e  
S t John, n o r consequen tly  to  save th e  sou the rn  p o rt io n  o f th e  Madaw ’aska s e tt le ­
m ents. I  was assured b y  th e  bes t-in fo rm ed  and b y  th e  best-d isposed persons fro m  
N ew  E ng land , t h a t  th e  Com m iss ioners w ou ld  n o t dare to  re tu rn  to  th e ir  ow n  
co u n try  a f te r m a k in g  such a concession, and fin d in g  in d ire c t ly  th a t  o u r p re te n ­
sions in  th is  respect w ou ld  be cons idered e x tra va gan t in  th e  Senate, and  th ro u g h  
th e  w ho le  c o u n try , I  made up m y  m in d  n o t fu r th e r  to  press th is  p a r t o f o u r c la im , 
especia lly as I  had  no e q u iv a le n t to  o ffe r in  te r r ito ry ,  and I  th o u g h t i t  n e ith e r 
p ru d e n t n o r e xped ie n t to  o ffe r a n y  in  money.

The  Com m iss ioners from  M a in e  subm itte d  to  th e  Secretary o f S ta te  an  answer 
to  m y  proposa ls, and  a f te r  keep ing  i t  some t im e  the  la tte r  6cn t i t  to  m e w ith  h is 
ow n fo rm a l re p ly , as no re gu la r com m un ica tions  could take  place be tween the

1 N ow  spe lled " M e tg c rm e tte  ” .
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Com m issioners and me. Y o u r Lo rd sh ip  w il l  f in d  these tw o  papers inclosed. 
A s these discussions began to  be ta lk e d  o f ab road , as i t  was rum ou red  th a t  serious 
d iffe rences existed, and as I  was sensible th a t  in ju r y  m ig h t arise fro m  d raw in g  
th e  p u b lic  p rec'; in to  th e  con trove rsy , I  lo s t no t im e  and  sen t M r  W ebste r m y  
no te  th e  da y  a fte r the  rece ip t o f h is. I t  is also enclosed he rew ith . (T he  th ree 
enclosures to  th is  despatch are (a) W ebste r to  A sh bu rto n , J u ly  8, 1S42 (pub lished  
correspondence, 44 -50 ); (6) th e  M a ine  comm issioners to  W ebster, June 29, 1842 
(ibid., 7 2 -8 0 ); (c) A shbu rton  to  W ebster, J u ly  11, 1842 (ibid., 50—56).]

These papers w il l shew y o u r Lo rd sh ip  the present s ta te  o f th is  ques tion , and 
re qu ire  l i t t le  exp lana tion . Y ou  w il l see th a t  I  in v ite  persona l conference in  p re f­
erence to  a long  desu lto ry  con tro ve rs ia l correspondence because a t  th is  advanced 
pe rio d  o f th e  Session, and in  the  s ta te  o f pa rtie s  here, de lay  m ig h t w h o lly  de fea t 
o u r ob je c t, and there can be no d o u b t th a t, w ith  some a f  least, th a t  de fea t is 
m uch  desired.

I t  w i l l  be observed th a t the in fo rm a l m em o randum  of the  M a ine  Comm issioners 
con ta ins  some ra th e r coarse ins inua tions  w h ich  w’ou ld  h a rd ly  have passed u n ­
no ticed , i f  pre* -\ted in  any o the r fo rm . Y o u r L o rd sh ip  w il l  see th a t, thougn  I  
th o u g h t i t  b co g ive them  no d ire c t a t te n tio n , th e y  'r.duced me to  s ta te  o u r 
sense o f ou vn  r ig h ts  in  ra th e r a f irm e r tone th an  I  o the rw ise  shou ld have done, 
and I  h aT, _ason to  believe th a t  th is  has been o f service tow a rds acce ie ra ting a 
te rm in a t io n  o f these discussions.

I  can h a rd ly  now hope to  com m un ica te  by  th is  packe t any fin a l se ttlem en t o f 
th is  ques tion . Various rum ours w il l  o f course reach Eu rope , as to  th e  p ro b a b ility  
o f an y  se ttlem en t whatever. I .a m  n o t m yse lf apprehensive o f n o t com ing to  
6ome te rm s  w ith in  the lim its  o f m y  powers, b u t th e  d iff ic u lt ie s  o f m y  ta sk  have cer­
ta in ly  increased, ow ing to  th e  cha racte r o f th e  persons w ho  in fluence th is  nego ti­
a t io n , and  o f those whose d u ty  i t  is m ore im m ed ia te ly  to  conduc t i t  w ith  me. I  
t r u s t  y o u r Lo rd sh ip  w il l be assured th a t  i t  has n o t faded  to  receive fro m  me the  
m o s t anx ious and cautious a t te n tio n .

J u lj  14 is almost certainly the exact date of the agreement reached 
by the two Plenipotentiaries regarding the northeastern boundary. 
In  the archives of the Departm ent of State is an annotated copy of 
the second edition of Dashiell’s M ap , the edition which was issued 
after the award of the K ing of the Netherlands of January 10, 1S31, 
regarding thr northeastern boundary; Dashiell’s M ap, which was 
based, in  its watercourses and its disputed boundary lines, on M ap  
A  of the convention of September 29, 1827'(Document 5S, the notes 
to which, particularly p. 356, should be consulted), showed, as origi­
nally issued in 1S30, the northeastern boundary lines as claimed by 
the two countries, drawn in green for the United States and in  red for 
Great B rita in; the second edition of that map (of which the archives 
of the Departm ent of State contain some fifty  examples, of one or 
the other of the editions) added a yellow line as the line “ of the 
A rb ite r '’ or the line suggested by the K ing of the Netherlands; the 
annotated copy mentioned is signed “ W . S. D errick ’’ in the upper 
margin; i t  has, in the handwriting of .W illiam  S. Derrick, then a senior 
clerk and soon afterwards Chief Clerk of the Department' of State, 
the notation, “ The blue ink marks the proposed conventional line. 
14 July, 1S42 ” ; the signature and the notation are written in the same 
blue in k  as is the line drawn to show the northeastern boundary ac­
cording to the Weoster-Ashburton T reaty ; the evidence is convinc­
ing that that copy of Dashiell’s M ap  was annotated by D errick on 
July 14, 1S42, to show the agreement of Webster and Ashburton then 
reached (see “ An Annotated Dashiell's M a p ’’, in American Historical 
Review, XXXVIII, 70-73); and it  m ay be added that it  was W illiam
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S. Derrick who took to London for exchange the United States instru­
m ent of ratification of tho Webster-Ashburton Treaty, w ith  authority, 
if  occasion arose, to act in place of E verett in making the exchange 
(D.S., 15 Instructions, G reat B rita in , 5S—59; 3 Credences, 26).

In  his letters of July 15 to the commissioners of M aine and Massa­
chusetts, enclosing a statem ent of the proposed line of the northeastern 
boundary in almost the exact language of Article 1 of the treaty, 
Webster wrote as follows (published correspondence, Sx-83; a draft 
in Webster’s handwriting is in D .S., Northenstem Boundary, en­
velope IS ):

Y ou  have had an o p p o r tu n ity  o f read ing  L o rd  A sh bu rto n ’s no te to  me o f the  
11 th o f J u ly . Since th a t  da te  I  ha ve  had fu ll  and frequen t conferences w ith  h im  
respecting th e  eastern bounda ry , a n d  be lieve I  understand w h a t is p ra c ticab le  to  
be done on th a t  sub jec t, so fa r  as he is concerned. In  these conferences he has 
made no po s it iv e  o r b in d in g  p ro p o s it io n , th in k in g  perhaps i t  w ou ld  be m ore 
desirab le, unde r present c ircum stances , th a t  Buch p ropos itio n  shou ld proceed 
from  the side o f th e  U n ite d  S ta tes. I  have reason to  believe, however, th a t  he 
w ou ld  agree to  a lin e  o f b o u n d a ry  be tween th e  U n ited  States and the  B r it is h  
prov inces o f Canada and N ew  B ru n sw ic k , such as is described in  a pape r accom ­
pany in g  th is  (m arked B ) , and  id e n tif ie d  b y  m y  s igna ture [see pub lished correspon­
dence, S3-S4; D .S ., N o rth ea s te rn  B o u n d a r j', envelope IS, a d ra f t  copy w ith  in te r ­
lin ea tions  and corrections).

In  es tab lish ing  th e  lin e  be tween th e  m onum en t and the  S t. John, i t  is th o u g h t 
necessary to  adhere to  th a t  ru n  and  m a rked  b y  the  surveyors o f th e  tw o  G ove rn ­
m ents in  1S17 and IS IS . T he re  is  no  d o u b t th a t  the lin e  re cen tly  ru n  b y  M a jo r  
G raham  is m ore e n tire ly  a ccu ra te ; b u t, be ing  an czvarlc lin e , "there w ou ld  be 
ob jec tions to  agreeing to  i t  w ith o u t  e xam ina tio n , and thus , ano th e r su rvey  w ou ld  
become necessary. G ran ts  and  se ttlem en ts , also, have been made, in  c o n fo rm ity  
w ith  the  fo rm e r lin e , and i t s  e rro rs  a re  so in c o n s id e ra te  th a t  i t  is n o t th o u g h t th a t  
th e ir  co rre c tion  is a  su ffic ie n t o b je c t to  d is tu rb  these se ttlem en ts . S im ila r con­
s ide ra tions have had g rea t w e ig h t in  a d ju s t in g  th e  line in  o th e r pa rts  o f i t .

T he  te r r ito ry  in  d i-D v te  be tween th e  tw o  countries con ta ins 12,027 square 
m iles, equal to  7,697,280 acres.

B y  th e  lin e  described in  th e  accom pany ing  paper, there w il l be assigned to  th e  
U n ite d  States 7,015 square m iles , equa l to  4,4S9,600 acres; and  to  E n g la n d  5,012 
6quare m iles, equa l to*3,207,680 acres.

B y  the  aw ard  o f th e  K in g  o f th e  N e the rla nds , there was assigned to  th e  U n ite d  
States 7,908 square m iles, 5 ,061,120 acres; to  Eng land  4,119 square m iles , 
2,636,160 acres.

T he  te r r ito ry  proposed to  be re lin qu ish ed  to  England, sou th  o f th e  lin e  o f th e  
K in g  o f the  N e the rlands, is, as y o u  w i l l  see, th e  m oun ta in  range, fro m  th e  uppe r 
p a r t  o f th e  S t. F ranc is  r iv e r  to  th e  m ee tin g  o f th e  tw o  contested lines o f b o un da ry , 
a t  th e  M e tja rm e tte  Po rtage , in  th e  h igh lands , near th e  source o f th e  S t. J o h n ’s. 
T h is  m oun ta in  t r a c t  con ta ins  893 square m iles , equal to  571,520 acres. I t  is 
supposed to  be o f no va lue  fo r  c u lt iv a t io n  o r se ttlem en t. On th is  p o in t  yo u  w il l  
6ee, he rew ith , a le t te r  fro m  C a p ta in  T a lc o tt ,  w ho  has been occup ied tw o  sum m ers 
in  exp lo rin g  th e  lin e  o f th e  h igh lands , and is  in t im a te ly  acqua in ted  w ith  th e  
te r r ito ry . T he  lin e  leaves to  th e  U n ite d  S ta tes, between th e  base o f th e  h il ls  and  
the  le f tb a n k  o f th e  S t. John , and ly in g  a long upon  the r iv e r , a  te r r i to r y  o f 657,280 
acres, em bracing , w ith o u t  d o u b t, a l l  th e  va luab le  land sou th  o f th e "S t. F ranc is  
and west o f th e  St. John. O f th e  genera l d iv is io n  of th e  te r r ito ry ,  i t  is be lieved 
i t  m a y  be sa fe ly said th a t  w h ile  th e  p o r t io n  rem a in ing  w ith  the  U n ite d  S ta tes is, 
in  q u a n tity , seven tw e lfth s , in  va lue  i t  is a t  lea s t fo u r f if th s  o f th e  whole . [F o r th e  
le t te r  o f C ap ta in  T a lc o tt , see p u b lis h ed  correspondence, S4.]

Nor is it supposed that the possession of the mountain region is of any impor­
tance, in connexion with the defence of the country' or any'military operations. 
It lies below all the accustomed practicable passages for troops into and out of 
Lower Canada; that is to say, the Chaudicrc, Lake Champlain, and the Richelieu, 
and the St. Lawrence. If an army, with its .natericl, could possibly pass into
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Canada ove r these m oun ta ins , i t  w ou ld  o n ly  f in d  its e lf on the  banks o f the S t. 
Law renco below Quebec; and, on th e  o th e r hand , i t  is no t conceivable th a t an 
in v a d in g  enem y from  Low e r Canada w ou ld  a t te m p t a passage in  th is  d ire c tion , 
le a v in g  the  C hau d iire  on one hand and  the  ro u te  b y  M adawaska on the  o ther.

I f  th is  lin e  shou ld beagreed to , on th e  p a r t o f th e  U n ited  States, I  suppose th a t 
th e  B r it is h  m in is te r w ou ld , as an e q u iva le n t, s tip u la te , f irs t, fo r  the use o f the 
r iv e r  S t. John , fo r  th e  conveyance o f th e  t im b e r g row ing  on any  o f its  branches, to  
tid e  w a te r, free from  a ll d is c r im in a tin g  to lls , im pos itio ns , o r in a b ilit ie s  o f an y  
k in d , th e  t im b e r en joy ing  a ll th e  p riv ileges  o f  B r it is h  co lon ia l tim b e r. A il 
op in ions concu r th a t ttu s p riv ilege  o f n a v ig a tio n  m u s t g rea tly  enhance the value 
o f th e  te r r ito r y  and the tim b e r g row ing  the reon , and prove exceedingly useful to  
the  people o f M a ine . Second: T h a t Rouse's P o in t, in  Lake Cham pla in , and the  
lands he re to fo re  supposed to  be w ith in  th e  l im its  o f N ew  Ham psh ire , Ve rm on t, 
and  N ew  Y o rk , b u t w h ich  a co rre c t asce rta inm en t o f the  45 th  pa ra lle l o f la t itu d e  
shows to  be in  Canada, shou ld be su rrendered to  th e  U n ited  States.

It is probable, also., that the disputed line of boundary in Lake Superior might 
be so adjusted as to leave a disputed island within the United States.

These cessions on the  p a r t o f E ng land  w ou ld  enure p a r t ly  to  the benefit o f the 
S ta tes o f N ew  Ham pshire , V e rm on t, and  N ew  Y o rk , b u t p r in c ip a lly  to  the  U n ite d  
S tates. T he  considera tion on the  p a r t  o f E ng land , fo r  m ak ing  them , w ou ld  be 
the  m anne r agreed upon fo r  a d ju s tin g  th e  eastern bounda ry . The price o f the 
cession, the re fo re , w ha teve r i t  m ig h t be, w ou ld  in  fa irness belong to  the tw o  States 
in te res ted  in  the  m anner o f th a t a d ju s tm en t.

U nde r th e  in fluence o f these cons idera tions, I  am  au tho rized to  say, th a t i f  the 
comm issioners o f the: tw o  States assent to  the  lin e  as described in  the accompanying 
paper, th e  U n ite d  States w il l unde rta ke  to  p a y  to  these States th e  sum  of tw o 
hund re d  and  f i f t y  thousand do lla rs , to  be d iv id e d  between them  in  equal moieties; 
and , also, to  unde rta ke  fo r the  se ttlem en t and pa ym en t o f the  expenses incurred 
b y  those S ta tes fo r  th e  main tenance o f th e  c iv i l  posse, and also fo r a survey wh ich 
i t  was fo und  necessary to  make.

T he  lin e  suggested, w ith  the  com pensations and equ iva len ts  which have been 
s ta ted , is now  subm itte d  fo r y o u r cons ide ta tio n . T h a t i t  is a ll w h ich m ig h t have 
been hoped fo r, look ing  to  th e  s tre ng th  o f th e  Am e rican  c la im , can ha rd ly  be said. 
B u t, as th e  se ttlem en t o f a con tro ve rsy  o f such d u ra tio n  is a m a tte r o f h igh  im ­
po rtance , as equ iva len ts  o f undoub ted  va lue  are offered, as longe r postponement 
and  de lay  w ou ld  lead to  fu r th e r  inconven ience , and to  th e  in cu rr in g  o f fu rth e r 
expenses, and  as no be tte r occasion, o r pe rhaps an y  o the r occasion, fo r  se ttlin g  
th e  b o unda ry  b y  agreement, and on th e  p r in c ip le  o f equ iva len ts , is ever lik e ly  to  
p resen t its e lf, th e  G ove rnm ent o f th e  U n ite d  S ta tes hopes th a t  the commissioners 
o f th e  tw o  S ta tes w il l f in d  i t  to  be cons is ten t w ith  th e ir  d u ty  to  assent to  the  line  
proposed, and to  the  te rm s and con d itio n s  a t te n d in g  th e  proDOsition.

T h e  P res iden t has fe lt  th e  deepest a n x ie ty  fo r  an am icab le se ttlem en t of the 
ques tion , in  a  m anner honorab le  to  th e  c o u n try , and  such as should preserve the 
r ig h ts  and in te res ts  o f th e  States concerned. F ro m  the  m om en t o f th e  announce­
m en t o f L o rd  A sh bu rto n ’s m ission, he has sedu lous ly  endeavored to  p insue a 
course th e  m os t respectfu l tow a rds th e  S ta tes, and  the  m ost useful to  th e ir  
in te res ts , as w e ll as the  m os t becom ing to  th e  cha rac te r and d ig n ity  o f the 
G ove rnm en t. H e  w il l be happy  i f  th e  re su lt s ha ll be such as sha ll sa tis fy  M a ine 
and  Massachuse tts , as w e ll as the  re s t o f th e  c o u n try . W ith  these sentim ents on 
the  p a r t  o f th e  P resident, and w ith  th e  c o n v ic t io n  th a t no more advantageous 
a rrangem en t can be made, th e  sub je c t is now  re fe rred  to  the  grave de libe ra tion  of 
th e  com m issioners.

Both M aine and Massachusetts gave their formal assent to tho 
proposal, subject to certain conditions. The assent of the commis­
sioners-of Massachusetts is dated July 20, 1S42 (D .S ., Northeastern 
Boundary, envelope IS ; published correspondence, 92-93), and 
concludes as follows:

W he th e r th e  n a tio na l B ounda ry , suggested b y  you , be su itab le  o r unsu itab le ; 
w he the r th o  compensations th a t  G rea t B r ita in  offers to  the  U n ited  States fo r 
the  te r r i to r y  conceded to  her, be adequa te  o r inadequa te ; and whether the T re a ty ,

1 C 7 0 5 1 * — v o  t— 3-1------- 27
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fu ll,  and  a p a r t ic u la r  a ccoun t rende red ; o r a gross sum to  be agreed upon  b y  th e  
Cm nm isKic . ars o f M a ine , a n d  M assachuse tts sha ll be pa id  by  G rea t B r ita in , as a 
se ttlem en t o f th a t  fu n d ; and  th a t  a l l  c la im s, bonds and securities ta ken  fo r  t im b e r 
c u t upon  the  te r r i to r y  be tran s fe re d  to  th e  A u th o r it ie s  o f M a ine  and  Massa­
chuse tts : 1

24 T h a t  a ll g ran ts  o f  la n d , w ith in  th a t  p o rt io n  o f th e  d ispu ted  te r r ito ry  con­
ceded to  G rea t B r ita in ,  m ade b y  M a ine  and  Massachusetts, o r  e ith e r o f them , 
s ha ll be con firm ed ; and  a l l  e qu ita b le  possessory t it le s  sha ll be qu ie ted  to  those 
w ho  possess th e  c la im s ; and  we assent to  a rec ip roca l p rov is ion  fo r  the  bene fit o f 
s e ttle rs  fa ll in g  w ith in  th e  l im its  o f M a ine . A nd  we t ru s t th a t the  v o lu n ta ry  
suggestion o f th e  B r it is h  M in is te r , in  rega rd  to  John B ake r and any  o thers , i f  
the re  be any  s im n . . !y  s itu a te d , w il l  be ca rried  in to  effect, so as to  secure th e ir  
r ig h ts :

34 T h a t th e  r ig h t  o f free  n a v ig a tio n  o f th e  S t John, as set fo r th  in  th e  p ropos i­
t io n  o f M r  W ebste r on  th e  p a r t  o f th e  U n ite d  States, sha ll extend to , and  inc lude , 
th e  p roduc ts  o f th e  so il, in  th e  same m anne r as the  p roduc ts  o f the fo re s t; and 
th a t  no to ll ,  ta x  o r d u ty  be le v ie d  upon t im b e r com ing from  the  te r r ito ry  o f M a ine .

The conditions of M ain e  were also embodied in the treaty text; 
A rticle 5 deals w ith  the “ Disputed Territory F un d ” ; by Article 4 
grants of land in  the disputed territory are confirmed; and the clauses 
of A rticle 3 are broad enough to cover the provisions desired by the 
commissioners of M ain e  regarding the navigation of the St. John 
R iver. The “ voluntary suggestion of the British M inister, in  regard 
to John B al:er” , is referred to below.

A  statement of the agreement reached r  the northeastern boundary 
question (.articles 1 and 3-6  of the t.r „v) was part of the note of 
W ebster of July 27, which set forth entire boundary settlement 
(Articles 1-7), w ith  a detailed description of the line “ proposed to 
be agreed to ” (Articles 1 and 2). The answering note of Ashburton 
of July 29 gave his assent; there remained only the drafting of certain 
of the articles, some of which had been already written (see pub­
lished correspondence, 58-62).

In  the presidential message to the Senate of August 11 the assent 
of the two States to the boundary clauses was prominently mentioned. 
T h a t message, which deals w ith  the whole negotiation and which was 
w ritten  by Daniel Webster (The Writings and Speeches of Daniel 
Webster, X I I ,  21), follows (published c o rre s p o n d e n t19-25);

I  have  the  sa tis fa c tio n  to  com m un ica te  to  the  Senate th e  resu lts  o f the  
n e go tia tio n s  re ce n tly  had  in  th is  c i ty  w ith  the  B r it is h  m in is te r specia l and 
e x tra o rd in a ry .

These resu lts  com prise—
1st. A  tre a ty  to  se ttle  and  de fine th e  boundaries between the  te rr ito r ie s  o f 

th e  U n ite d  S ta tes and  th e  possessions o f h e r B r ita n n ic  M a je s ty  in  N o r th  Am erica , 
fo r  th e  suppress ion o f th e  A f r ic a n  s lave -trade , and  th e  surrender o f c rim in a ls , 
fu g it iv e  fro m  ju s tice , in  c e r ta in  cases.

2d. A  correspondence on th e  su b je c t o f th e  in te rfe rence  o f the co lon ia l a u th o r i­
t ie s  o f th e  B r it is h  W es t In d ie s  w ith  Am erican  m e rchan t vessels d riven  b y  stress 
o f w ea the r, o r ca rried  b y  v io lence , in to  th e  po rts  o f those colonies.

3d . A  correspondence upon  th e  sub je c t of the a tta c k  and des tru c tio n  o f the 
B team boat Caro line .

4 th . A  correspondence on th u  su b je c t o f im pressm ent.
I f  th is  t re a ty  sha ll rece ive th e  a p p ro b a tio n  o f th e  Senate, i t  w i l l  te rm in a te  a 

d iffe rence  respecting  bo un da ry  w h ic h  has lo n g  subsisted between the tw o  G ov­
e rnm en ts— has been th e  s u b je c t o f several ine ffec tua l a ttem p ts  a t se ttlem en t, 
and has sometimes led to  g re a t i r r i ta t io n ,  n o t w ith o u t danger o f d is tu rb in g  th e
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ex is ting  peace. B o th  the  U n ite d . S ta tes and th e  S ta tes more im m ed ia te ly  
concerned, have en te rta ined  no d o u b t o f th e  v a l id i t y  o f the  A m e rican  t i t le  to  a ll 
th e  te r r i to r y  -which has been in  d ispu te ; b u t  th a t  t i t l e  was con tro ve rte d , and  the  
G ove rnm en t o f th e  U n ite d  S ta tes had agreed to  m a ke  th e  d ispu te  a  s u b je c t o f 
a rb it ra t io n . One a rb itra t io n  had been a c tu a lly  had , b u t  had fa ile d  to  s e ttle .th e  
con tro ve rsy ; and i t  was found , a t  th e  com m encem en t o f la s t year, th a t  a  corre­
spondence had been in  progress between th e  tw o  G ove rnm en ts  fo r  a  jo in t  com ­
m iss ion , w ith  an u lt im a te  reference to  an  um p ire  o r a rb it ra to r , w ith  a u th o r ity  
to  m ake  a fin a l decision. T h a t correspondence, however, had Veen re ta rded  
b y  va r io u s  occurrences, and had come to  no d c f in itp  -  a lt when th e  specia l 
m iss ion o f L o rd  A shbu rton  was announced. T h is  me . em en t on the  p a r t  o f E n g ­
land  a ffo rded , in  th e  ju d gm en t o f th e  E xe cu tive , a  fa vo ra b le  o p p o r tu n ity  fo r  
m ak in g  an a t te m p t to  se ttle  th is  lo n g -e x is tin g  c o n tro ve rsy  b y  some ag reem en t 
o r tre a ty , w ith o u t fu r th e r  reference to  a rb it ra t io n . I t  seemed e n tire ly  p ro p e r 
th a t,  i f  th is  pu rpose were en te rta ined , con su lta tio n  shou ld be had w ith  the  
a u th o r it ie s  o f th e  States o f M a ine  and M assachuse tts . L e tte rs , th e re fo re , o f 
w h ich  copies are he rew ith  com m unica ted , were  addressed to  th e  G ove rnors o f those 
States, suggesting th a t  comm issioners shou ld  be a p po in te d  b y  each o f them , 
re spec tive ly , to  re p a ir to  th is  c i ty  and  con fe r w ith  th e  a u th o r it ie s  o f th is  
G ove rnm en t, on a lin e  b j ’ ag reem ent o r com prom ise , w ith  its  equ iva len ts  
and com pensations. Th is  suggestion was m e t b y  b o th  S ta tes in  a s p ir i t  o f 
cando r and  p a tr io t ism , and p ro m p tly  com p lied  w ith .  F o u r com m iss ioners on 
th e  p a r t  o f M a ine , and  th ree  on th e  p a r t  o f M assachuse tts , a ll persons o f -dis­
t in c t io n  and  h ig h  cha racte r, were d u ly  a p po in te d  an d  comm issioned, a n d  lo s t 
no t im e  in  p resen ting  themselves a t  th e  seat o f th e  G ove rnm en t o f th e  U n ite d  
States. These comm issioners have been in  correspondence w ith  th is  G ove rnm en t 
d u r in g  th e  pe rio d  o f the  discussions; ha ve  en joyed  i t s  confidence and  frees t 
com m un ica tion s ; have a ided th e  genera l o b je c t w i t h  th e ir  counsel and ad v ice ; 
and , in  th e  end, have unan im ous ly  s ign ified  th e ir  assen t to  th e  lin e  p roposed in  
th e  tre a ty .

O rd in a r ily , i t  w ou ld  be no easy ta sk  to  re conc ile  and b r in g  to ge the r such 
a v a r ie ty  o f in te re s ts  in  a m a tte r in  its e lf d if f ic u lt  and  pe rp lexed ; b u t th e  e ffo rts  
o f th e  G ove rnm en t in  a t tem p tin g  to  accom p lish  th is  des irab le  ob je c t have  been 
seconded and  susta in ed b y  a s p ir i t  o f a ccom m oda tio n  and con c ilia tio n  on th e  
p a r t  o f th e  S ta tes concerned, to  w h ich  m u ch  o f th e  success o f these e ffo rts  is  to  be 
ascribed.

Connected w ith  th e  se ttlem en t o f th e  lin e  o f th e  no rtheas te rn  bounda ry , 
so fa r  as i t  respects th e  States o f M a in e  and  M assachuse tts , is  th e  c o n tin u a tio n  
o f th a t  l in e  a long th e  h igh lands to  th e  n o rthw e s te rnm o s t head o f C o nn e c tic u t 

• r iv e r . W h ich  o f th e  sources o f th a t  s tre am  is e n t it le d  to  th is  cha ra c te r, has 
been m a tte r  o f con trove rsy , and is o f some in te re s t to  th e  S ta te  o f N ew  H am psh ire . 
The  K in g o f th e  N e the rlands decided th e  m a in  b ra n ch  to  be th e  n o rthw e s te rnm os t 
head o f th e  C onnec ticu t. T h is  d id  n o t  s a tis fy  th e  c la im  o f N ew  H am psh ire . 
The  lin e  agreed to  in  th e  present t re a ty  fo llow s  th e  h ig h lands  to  th e  head  o f 
H a l l ’s s tream , and thence down th a t  r iv e r ,  em b rac ing  th e  w ho le  c la im  o f N ew  
H am psh ire , and es tab lish ing  he r t i t le  to  100,000 acres o f te r r ito ry ' m o re  th a n  she 
w ou ld  have  had b y  th e  decision o f th e  K in g  o f th e  N e the rla nd s .

B y  th e  tre a ty  o f 17S3, th e  lin e  is  t_> proceed dow n  th e  C onn e c tic u t r iv e r  to  
th e  4 5 th  degree o f n o r th  la t itu d e  and  thence  west, b y  th a t  pa ra lle l, t i l l  i t  s tr ik e s  
th e  S t. Law rence . R ecen t exam ina tions  h a v in g  asce rta ined  th a t  th e  l in e  here­
to fo re  rece ived as th e  tru e  lin e  o f la t i tu d e  be tween th o s ' p o in ts  was erroneous, 
and  th a t  th e  co rre c tio n  o f th is  e rro r w o u ld  n o t o n ly  leave , on  th e  B r it is h  side, 
a cons iderab le  t r a c t  o f te r r ito ry  he re to fo re  supposed to  be long to  th e  S ta tes  o f 
V e rm on t and  N ew  Y o rk , b u t also Rouse ’s p o in t, th e  s ite  o f a m i l i ta r y  w o rk  o f 
th e  U n ite d  S ta tes ; i t  has been regarded as an o b je c t o f im po rtan ce , n o t  o n ly  to  
estab lish  th e  r ig h ts  and ju r is d ic t io n  o f th ose  S ta tes  u p  to  th e  lin e  to  w h ic h  th e y  
have been considered to  extend, b u t also to  com prehend Rouse ’s p o in t w ith in  th e  
te r r i to r y  o f th e  U n ite d  States. T he  re lin q u is h m e n t b y  th e  B r it is h  G o ve rnm en t 
o f a ll th e  te r r ito r y  sou th o f the  lin e  he re to fo re  cons idered to  be th e  t ru e  lin o , 
has been ob ta in ed ; and the  cons ide ra tion  fo r  th is  re lin q u is h m e n t is to  enure , by 
th e  p rov is ions  o f th e  tre a ty , to  th e  S ta tes o f M a in e  and  M assachusetts .
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The  lin e  o f b ounda ry , then , from  the  source o f th e  S t. C ro ix  to  th e  S t. L a w ­
rence, so fa r  as M a in e  and Massachusetts are concerned, is fixed  b y  th e ir  own 
consent, and fo r  cons ide ra tions sa tis fa c to ry  to  them ; the  ch ie f o f these cons ider­
a tio n s  be ing  th e  p r iv ile g e  o f tra n sp o r t in g  the  lum be r and a g r ic u ltu ra l p roduc ts  

, g row n  and  ra ised in  M a ine  on  the  wate rs o f the S t. John ’s and i ts  tr ib u ta r ie s  
dow n  th a t  r iv e r  to  th e  ocean, free fro m  im pos ition  o r d is a b ili ty . T h e  im p o r­
tance o f th is  p r iv ile g e , pe rpe tua l in  its  terms, to  a c o u n try  covered a t  present 
b y  p ine  forests, o f g rea t va lue , and m uch o f i t  capable he rea fte r o f a g r ic u ltu ra l 
im p ro vem en t, is n o t a m a tte r  upon w n ich  the  op in ion  of in te ll ig e n t men is l ik e ly  
to  be d iv id e d .

So fa r  as N ew  H am psh ire  is concerned, the tre a ty  secures a l l th a t  she requ ires ; 
and N ew  Y o rk  and  V e rm on t are qu ie ted  to  th e  ex ten t o f th e ir  c la im  and occu­
p a tio n . T h e  d iffe rence w h ich  w ou ld  be made in  the  n o rth e rn  bo unda ry  o f these 
tw o  S ta tes, b y  co rre c tin g  th e  p a ra lle l o f Latitude, m ay be seen on T anne r's  maps 
(1836), new  a tlas , lnaps Nos. 6 and 9. [A copy o f th a t  a tla s  is in  th e  D iv is io n  
o f M aps , L ib ra ry  o f Congress; i t  is e n tit le d  “ New  U n ive rsa l A tla s  C o n ta in in g  
M aps  o f th e  va r io u s  Em p ires , K ingdom s, States and R epub lics  o f th e  W o rld  
W ith  a specia l m ap  o f each o f th e  U n ite d  States, P lans o f C itie s  &c. Com pre­
hended in  seven ty  sheets and fo rm in g  a series o f One H und re d  and Seventeen 
M aps P lans and Sec tions ” , b y  H . S. Tanne r, P h ilade lph ia , 1S36.]

F rom  th e  in te rsec tio n  o f th e  45c o f n o rth  la t itu d e  w ith  th e  S t. Law rence , and 
a long  th a t  r iv e r  and th e  lakes to  th e  w a te r com m un ica tion  be tween La ke  H u ro n  
and  L a ke  S upe rio r, th e  lin e  was d e fin it iv e ly  agreed on by  th e  com m issioners o f 
th e  tw o  G ove rnm en ts , unde r th e  6 th  a r t ic le  o f th e  tre a ty  o f G hen t. B u t between 
th iB  la s t-m en tio n ed  p o in t and  th e  La ke  o f th e  Wood(s], th e  com m issioners ac tin g  
un de r th e  7 th  a r t ic le  o f th a t  t r e a ty  fo und  several m a tte rs  o f d isagreem ent, and 
th e re fo re  m ade no jo in t  re p o r t to  th e ir  respective Gove rnm ents . T h e  f ir s t  o f 
these was Sugar is land , o r  S t. George’s is land, lv in g  in  S t. M a ry 's  r iv e r , o r the  
w a te r com m un ica tio n  between Lakes H u ro n  and Superior. B y  the  present tre a ty  
th is  is la nd  is em braced in  th e  te rr ito r ie s  o f the  U n ite d  S ta tes. B o th  fro m  soil 
and  po s it io n , i t  is regarded as o f m uch  value.

A n o th e r m a tte r o f d iffe rence was th e  m anner o f ex tend ing  the  lin e  from  the 
p o in t  a t  w h ic h  th e  com m issioners a rr iv e d , n o rth  o f Is le  R oya le , in  Lake  Supe rio r, 
to  th e  La ke  o f th e  Woods. T h e  B r it is h  comm issioner ins is ted  on proceed ing to  
F ond  du  Lac , a t  th e  sou thw es t ang le o f the lake , and  thence, b y  th e  r iv e r  S t. 
L ou is , to  th e  R a in y  Lake . The  Am erican  com m issioner supposed th e  tru e  
course to  be, to  proceed b y  w a y  o f th e  D og r iv e r . A tte m p ts  were made to  com ­
p rom ise th is  d iffe rence, b u t w ith o u t success. The  de ta ils  o f these proceedings 
are fo u nd  a t  le n g th  in  th e  p r in te d , separate repo rts  o f the com m issioners (c ited 
below ].

F ro m  th e  im pe rfe c t know ledge o f th is  rem ote co u n try , a t  th e  da te  o f the  
t re a ty  o f peace, some o f th e  desc rip tions  in  th a t  tre a ty  do n o t ha rm on ise  w ith  
its  n a tu ra l fea tu res, as now  ascerta ined . “ Long  L a k e ”  is nowhere to  be found 
unde r t h a t  name. T he re  is reason fo r  supposing, however, th a t  th e  sheet o f 
w a te r in te nd ed  b y  th a t  name, is  th e  es tua ry , a t  the m ou th  o f P igeon r iv e r . T he  
p resen t t re a ty ,  the re fo re , adop ts  th a t  es tua ry  and r iv e r , and  a fte rw a rd  pursues 
the  usua l ro u te , across th e  h e ig h t o f la n d  by  th e  va rious portages and sm a ll lakes, 
t i l l  th e  lin e  reaches R a in y  L a ke ; fro m  w h ich  the  comm issioners agreed on the  ex­
tens ion  o f i t  to  its  te rm in a t io n , in  th e  no rthw es t angle o f th e  La ke  o f the 
W oods. T h e  reg ion  o f c o u n try  on 3nd near th e  shore o f the  lake , be tween P igeon 
r iv e r  on th e  n o rth , and F ond  d u  Lac  aud the  r iv e r S t. L o u is  on the  sou th  and 
west, considered va lu a b le  as a m in e ra l region, is thus  in c luded  w ith in  th e  U n ite d  
S ta tes. I t  embraces a te r r i to r y  o f fo u r  m illio n s  o f acres, n o rth w a rd  o f th e  c la im  
set up  by  th e  B r it is h  com m iss ioner un de r th e  tre a ty  o f G hen t. F rom  th e  he igh t 
o f la n d  a t  th e  head o f P igeon r iv e r , w es te rly  to  the R a in y  Lake , th e  c o u n try  is 
unde rs tood  to  be o f l i t t le  va lue , be ing described by su rveyors , and  m a rked  on 
the  m ap, as a reg ion o f ro ck  and  w a te r.

F ro m  tn e  no rthw e s t ang le o f vhe Lake  o f the  Woods, w h ich  is fo und  to  be in 
la t itu d e  45 °23 '5 5 // n o r th , e x is tin g  tre a tie s  requ ire  th e  lin e  to  be ru n  due sou th  
to  its  in te rse c tio n  w ith  th e  4 5 th  pa ra lle l, and thence a long th a t  pa ra lle l, to  the 
R ocky  m oun ta in s . [As in  A r t ic le  2 o f th e  tre a ty , the la t itu d e  is 4 9 °2 3 '5 5 '/ no rth , 
and the  lin e  runs sou th to  the  49 th  pa ra lle l; b u t the erroneous figures are in  a li
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th e  o ffic ia l p r in ts  o f the  message: th e  Seoate docum ent here c ite d ; E xe cu tive  
Jou rn a l, V I ,  121; R ichardson , IY ,  166; and House D ocum en t No. 2, 27 th  Con­
gress, 3d session, seria l 418, p. 20.]

A f te r  sun d ry  in fo rm a l com m unica tions 'w ith  th e  B r it is h  m in is te r upon th e  
Bub jec t o f th e  c la im s o f th e  tw o  countries to  te r r ito ry  west o f th e  R ocky  m oun ta in s , 
so l i t t le  p ro b a b il i ty  was found  to  ex is t o f com»ng to  any  agreem ent on th a t  
s u b je c t a t  present, th a t  i t  was n o t th o ug h t exped ien t to  m ake i t  one o f th e  sub­
je c ts  o f fo rm a l nego tia tio n , to  be entered upon between th is  G ove rnm en t and the  
B r it is h  m in is te r, as p a r t  o f h is du ties under h is special m ission.

B y  th e  tre a ty  o f 17S3, the  lin e  o f d iv is ion  a long the rive rs  and lakes, from  the  
p lace w here th e  45 th  pa ra lle l o f n o rth  la titude , s trikes  the  S t. Law rence, to  th e  
o u t le t  o f L a ke  Supe rio r, i6 in v a r ia b ly  to  be d raw n th ro ugh  the  m id d le  o f such 
w a te rs , and  n o t th ro u g h  the  m idd le  o f th e ir m a in  chanuels. Such a line , i f  ex­
tended  acco rd ing  to  th e  l ite ra l te rm s o f th e  tre a ty , w ou ld , i t  is obv ious , occa­
s io n a lly  in te rse c t is lands. The  m anner in  w h ich  th e  comm issioners o f th e  tw o  
G ove rnm en ts  d e a lt w ith  th is  d if f ic u lt  sub ject, m ay  be seen in  th e ir  re po rts . B u t  
w here th e  lin e , th u s  fo llow in g  th e  m idd le  of th e  r iv e r , o r w a te r course, d id  n o t 
m ee t w ith  is lands, y e t i t  was lia b le  sometimes to  leave th e  o n ly  p ra c tic a b le  
ra v ig a b le  channe l a lto ge the r on one side. The  tre a ty  made no p ro v is io n  fo r  th e  
com m on use o f th e  watcra by  the  c itizens and sub jects o f b o th  c c n t r ie s .

I t  has happened, there fo re , in  a few' instances, th a t th e  use o i th e  r iv e r , in  
p a r t ic u la r  places, w ou ld  be g re a tly  d im in ished , to  one p a r ty  o r th e  o the r, i f ,  in  
fa c t, th e re  was n o t a choice in  th e  use o f channels and passages. T hu s , a t  th e  
L o n g  Sau lt, in  th e  S t. Lawrence, a dangerous passage, p rac ticab le  o n ly  fo r  boats, 
th e  o n ly  safe ru n  is between the  Long  S au lt is lands and B a rn h a r t ’s is la nd , a l l  
w h ich  be long to  th e  U n ite d  S ta tes on one side, and the  Am erican  shore on th e  
o the r. On th e  o th e r hand, by fa r  th e  best passage fo r vessels o f a n y  dep th  o f 
w a te r, fro m  La ke  E r ie  in to  th e  D e tro it  r ive r, is between 3o is  B lan c , a B r it is h  
is la nd , and  th e  C anad ian  shore. So again the re  are several channels o r passages, 
o f d iffe re n t degrees o f fa c i l i t y  and  usefulness, between th e  several is lands in  th e  
r iv e r  S t. C la ir , a t  o r near its  e n try  in to  the  la ke  o f th a t  m ime. I n  these th ree  
cases, th e  t re a ty  p rov ides th a t  a ll th e  several passages and channels sha ll be free 
and open to  th e  use o f th e  c itizens and sub jects o f bo th  pa rties.

T h e  tre a ty  o b lig a tio n s  subs is ting  between th e  tw o  countries fo r  th e  suppression 
o f th e  A fr ic a n  s lave-trade , and th e  com p la in ts  made to  th is  G ove rnm en t w ith in  
th e  la s t th re e  o r fo u r  years, m any  o f them  b u t to o  w e ll fo u rd e d , o f th e  v is ita t io n , 
seizure, and  de ten tio n  o f Am erican  vessels on th a t  coast, by B r it is h  cru isers, 
cou ld  n o t b u t fo rm  a de lica te  and h ig h ly  im p o r ta n t p a r t o f the nego tia tions  w h ich  
have now  been held.

T h e  ea rly  and  p rom in e n t p a r t w h ich  th e  Government, o f th e  U n ite d  S ta tes 
has ta ke n  fo r  th e  a b o lit io n  of th is  un law fu l and inhum an tra ff ic , is w e ll kn ow n . 
B y  th e  te n th  a r t ic le  o f th e  tre a ty  o f G hent, i t  is declared th a t  th e  tra f f ic  in  slaves 
is  irre con c ila b le  w ith  th e  p rinc ip les  o f h u m a n ity  and ju s tice , and th a t  b o th  h is  
M a je s ty  and th e  U n ite d  States are desirous o f c on tin u in g  th e ir  e ffo rts  to  p rom o te  
i ts  e n tire  a b o lit io n ; and  i t  is  th e reby  agreed th a t  bo th  th e  c o n tra c tin c  pa rt ie s  
sha ll use th e ir  best endeavors to  accomplish so desirab le an ob jec t. T he  G o v ­
e rnm en t o f th e  U n ite d  States has, b y  law , declared th e  A fr ic a n  s lave -trade  p ira c y ; 
and  a t  its  suggestion o the r na tion s  have m ade s im ila r enactm ents. I t  has n o t 
been w a n tin g  in  honest and zealous efforts, m ade in  c o n fo rm ity  w ith  th e  w ishes 
o f th e  w ho le  c o u n try , to  accom plish the  en tire  a b o lit io n  o f th e  t ra f f ic  in  s laves 
upon the  A fr ic a n  coast; b u t these e ffo rts  and those o f o th e r coun trie s  d ire c te d  
to  th e  same end have proved, to  a considerable degree, unsuccessful. T re a tie s  
are knowm to  have been entered in to  some years ago between E ng lan d  and  F ra nce , 
by  w h ich  th e  fo rm e r pow’er, w h ich  usua lly  m a in ta in s  a la rge nava l fo rce  on  th e  
A irm an  s ta tio n , was au tho rized  to  seize, and b r in g  in  fo r  a d ju d ic a t io n , vessels 
fo u n d  engaged in  th e  s lave -trade  unde r th e  F rench  flag . (C ita tio n s , o f c e rta in  
ac ts  m en tio ned  in  th is  and th e  fo llo w in g  pa rag raph  are in  th e  notes be low , unde r 
th e  head ing  “ A r t ic le  S ' \ ]

I t  is  kn ow n  th a t , in  Decem ber la s t, a tre a ty  was signed in  L o ndon  b y . th e  
rep resen ta tives  o f E ng land , F rance, Russia, Prussia, and A us tr ia , h a v in g  fo r  its  
professed ob je c t, a s tro ng  and un ite d  e ffo r t o f th e  five  powers to  p u t  an end to  
th e  tra ff ic . T h is  t re a ty  was n o t o ffic ia lly  com m un ica ted to  the G ove rnm en t o f
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th e  U n ite d  States, b u t its  prov is ions and s tip u la tio n s  are supposed to  be accu­
ra te ly  know n to  th e  pub lic . I t  is understood to  be n o t y e t ra t if ie d  on the  p a r t 
o f F rance.

N o  ap p lic a tio n  o r request has been made to  th is  G ove rnm en t to  become p a r ty  
to  th is  tre a ty ; b u t th e  course i t  m ig h t ta ke  in  rega rd  to  i t ,  has exc ited no sm a ll 
degree o f a t te n t io n  and discussion in  Europe , as th e  p r in c ip le  upon w h ich  i t  is 
founded , and  th e  s tip u la tio n s  wh ich i t  con ta ins , have caused w a rm  an im adve r­
sions and g rea t p o lit ic a l exc item ent.

I n  m y  message a t the  commencement o f th e  presen t session o f Congress. I  
endeavored to  s ta te  the  p rinc ip les  w h ich  th is  G ove rnm en t suppo rts  respecting 
th e  r ig h t  o f search and the  im m u n ity  o f flags. Desirous o f m a in ta in in g  those 
p r in c ip le s  fu lly ,  a t  the  same tim e  th a t e x is ting  ob lig a tion s  shou ld  be fu lf il le d , I  
have th o u g h t i t  m os t cons is ten t w ith  the  hono r and d ig n ity  o f the  co u n try , th a t  
i t  shou ld  execute its  own laws, and pe rfo rm  its  ow n ob lig a tion s , by its  own means 
and i ts  ow n power. The  exam ina tion  o r v is ita t io n  o f th e  m e rchan t vessels o f 
one na tio n , b y  th e  cruisers o f another, fo r  any  purpose, excep t those know n  and 
acknow ledged b y  th e  law  o f nations, unde r w ha te ve r re s tra in ts  o r regu la tions  i t  
m ay  ta ke  place, m a y  lead to  dangerous resu lts . I t  is fa r  be tte r, b y  o the r means, 
to  supersede any  supposed necessity, o r  an y  m o tive , fo r  such exam ina tion  o r 
v is it .  In te rfe rence  w ith  a m erchan t vessel b y  an arm ed cru ise r, is  a lways a 
de lica te  proceeding, ap t to  touch  the p o in t o f n a tio n a l hono r, as w e ll as to  a ffe c t 
th e  in te res ts  o f in d iv id ua ls . I t  has been th o ug h t, there fo re , exped ien t, n o t o n ly  
in  accordance w ith  the  s tip u la tio n s  o f the  T re a ty  o f G hen t, b u t a t  th e  same tim e  
as rem ov in g  a ll p re te x t on the  p a rt o f o thers fo r  v io la t in g  th e  im m un itie s  o f th e  
A m e rican  flag  upon  the  seas, as th ey  ex is t and are de fined b y  th e  law  o f na tions, 
to  e n te r in to  t t e  a rtic les now  subm itted  to  th e  Senate.

T i  tre a ty  w h ich  I  now  subm it to  you , proposes no a lte ra tio n , m it ig a t io n , o r 
m o d ific a tio n  o f th e  ru les o f the  law  o f na tions . I t  p rov ides s im p ly  th a t  each o f 
th e  tw o  Governm ents sha ll m a in ta in  on th e  coast o f A fr ic a  a su ffic ien t squadron 
to  enforce, separa te ly and respective ly, th e  laws, r ig h ts , and  ob lig a tion s  o f the  
tw o  countries , fo r  th e  suppression o f the s lave -trade .

A n o th e r cons idera tion o f g rea t im portance  has recom mended th is  mode o f 
fu lf i l l in g  the  du ties and ob liga tions o f th e  c o u n try . O u r commerce a long the  
western coast o f A fr ic a  is extensive, and  sum osed  to  be increasing . The re  is 
reason to  th in k  th a t, in  m any  cases, those en&agea in  i t  have m e t w ith  in te r ru p ­
tion s  and  annoyances, caused by the jea lousy and in s tig a tio n  o f r i v  Js engaged in  
th e  same trade. M any  com pla in ts on th is  sub je c t have reached the  G ove rnm en t. 
A  respectable nava l force on the coast is the  n a tu ra l re so rt and se cu rity  aga inst 
fu r th e r  occurrences o f th is  k in d .

T he  surrender to  jus tice  o f persons who, h a v in g  com m itte d  h ig h  crim es seek an 
asy lum  in  the  te rr ito r ie s  o f a  ne ighboring n a tio n , w ou ld  seem to  be an a c t due to  
the  cause o f general jus tice , and p rope rly  be long ing to  th e  present s ta te  o f c iv i l iz a ­
t io n  and  in te rcourse . The  B r it is h  prov inces o f N o r th  A m e rica  are separated 
from  th e  States o f the  U n ion  by  a line  o f several thousand m iles ; and, a long  p o r­
tion s  of- th is  line , th e  am oun t o f popu la tion  on e ith e r side is q u ite  considerao le , 
w h ile  th e  passage o f the bounda ry is a lways easy.

O ffenders aga inst the law , on the one side, tra n s fe r them se lves to  th e  o the r. 
Sometimes, w ith  g rea t d ifficu lt} '-, th ey  are b ro u g h t to  ju s tice , b u t ve ry  o fte n  th e y  
w h o lly  escape. A  consciousness o f im m u n ity , fro m  the  pow e r o f a vo id in g  ju s tice  
in  th is  w ay , ins tiga tes the unp rinc ip led  and reckless to  the  com m ission o f offences; 
and th e  peace and good neighborhood o f the  bo rde r are consequen tly  o ften  
d is tu rbed .

In  th e  case o f offenders fleeing fro m  Canada in to  the U n ite d  S tates, the  G ov ­
ernors o f S tates are o ften app lied to  fo r th e ir  su rrende r; and questions o f a ve ry  
em barrass ing na tu re  arise from  these app lica tion s . I t  has been th o u g h t h ig h ly  
im p o r ta n t, the re fo re , to  p rov ide  fo r the whole case b y  a p rope r tre a ty  s tip u la t io n . 
T he  a r t ic le  on the sub jec t in  the proposed tre a ty  is c a re fu lly  con fined to such 
offences as a ll m ank ind  agree to  regard as he inous, and de s tru c tiv e  o f th e  secu rity  
o f life  and p ro p e rty . In  th is  care fu l and  specific enum e ra tion  o f crim es, th e  
ob je c t has been to  exclude a ll p o lit ic a l offences, o r criminal charges, a r is in g  from  
wars o r  in te s tin e  com motions. Treason, m isp r is io n  o f treason, libe ls, desertion 
fro m  m il i ta r y  sendee, a c t  o th e r offences o f similar cha rac te r, are excluded.



398 D o c u m e n t 99

And, lest some unforeseen inconvenience or unexpected abuse should arise from 
the stipulation, rendering its continuance, in the opinion of one or both of the 
parties, Dot longer desirable, it is left in the power of either to put an end to it 
at will.

The destruction of the steamboat Caroline at Schloseer, four or five years ago, 
occasioned no 6mall degree of excitement at the time, and became the subject 
of correspondence between the two Governments. That corrcspoudenc'' having 
been suspended for a considerable period, was renewed in the spring of the last 
year, but, no satisfactory result having been arrived at, it was thought proper, 
though the occurrence had ceased to be fresh and recent, not to omit attention 
to it on the present occasion. It has only been so far discussed, in the corre­
spondence now submitted, as it was accomplished by a violation of the territory 
of the United States. The letter of the British minister, while he attempts to 
justify that violation upon the ground of a pressing and overruling necessity, 
admitting, nevertheless, that, even if justifiable, an apology was due for it, and 
accompanying this acknowledgment'with assurances of the sacred regard of his 
Government for the inviolability of national territory, has seemed to me suf­
ficient to warrant forbearance from any further remonstrance against what took 
place, as an aggression on the 6oil and territory of the country.

On the subject of the interference of the British authorities in the West Indies, 
a confident hope is entertained, that the correspondence which has taken place, 

owing the grounds taken by this Government, and the engagements entered 
by the British minister, will be found such as to satisfy the ju6t expectation 
„e people of the United States.

The impressment of seamen from merchant vessels of this country by British 
cruisers, although not practised in time of peace, and, therefore, not at present a 
productive cause of difference and irritation, has, nevertheless, hitherto been so 
prominent a topic of controversy, and is so likely to bring on renewed conten­
tions at the first breaking out of an European war, that it has been thought the 
part of wisdom now to take it into serious and earnest consideration. The letter 
from the Secretary of State to the British minister explains the ground which 
the Government has assumed, and the principles which it means to uphold. For 
the defence of these grouncs, and the maintenance of these principles, the most 
perfect reliance is placed on the intelligence of the American people, and on their 
firmness and patriotism, in whatever touches the honor of the country, or its 
great and essential interests.

The negotiations on subjects other than the northeastern boundary 
question are to some extent discussed elsewhere in these notes.

Ashburton’s report of the northeastern boundary settlement is con­
ta ined  in two of his despatches; that of July 2S, 1S42, is the first; i t  
has references of interest to the position of the “ Delegates from the 
N o rth ’’ (Ashburton Papers, despatch No. 15):

It is with much satisfat :.on the.1 I have now the honor of informing your Lord­
ship that I have at last settled the erms of the Convention of Boundaries from the 
River St Croix to the Lake of the Woods. The Convention itself will be ready 
in a day or two, and I hope to be able to send a Copy home by the Great Western 
Steamer in the course of next week. In the mean-time the substance will be found 
in a letter received this morning by me from Mr Webster, of which Copy is inclosed 
[Webster to Ashburton, July 27, 1842, published correspondence,' 5S—*61 ].

After last addressing your Lor Iship on this subject by mv Despatch of the 13't 
instt, N» 13., the negotiations continued formally with the Secretary of State, but 
informally with the Delegates from the North who were more immediately con­
cerned. You will have seen that I had already given up the Madawaska settle­
ment on the South of the St John’s, but that I had hoped to retain the upper part 
of that River as a boundary. At this point I made my stand for some time, but 
finding the Maine commissioners obstinate, supported by all their deputation in 
Congress, and, as I believe, really ready to return home re’infects., I yielded to the 
mediation of a third party and consented to an intermediate line' between the 
Highlands, as claimed by .America, and the River. This was still resisted for 
some time; but on the 224 inst* the Commissioners from Maine and Massacim-
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setts signified their consent in their notes to the Secretary of State forwarded by 
him to me, of which your Lordship will fiud copies inclosed [iWd., 92-99). Two 
of the four Commissioners from Maine are returned home little satisfied with 
what has been doue, and complaining of having been forced by their associates, 
and I am bound to add that the public of this place generally consider the terms 
severe, in as far as they are, imperfectly, known to them. The prevailing idea is, 
that the Netherlands Boundary was the .utmost possible pretention on our part; 
and they listen unwillingly to the explanation that we yield otherwise a large 
equivalent for the additions' strip given to us, to give a better width to our line 
on the St Lawrence. 1 trujt however that when the whole case with the corre­
spondence comes before the Seuate, the convention will be approved and ratified.. 
I hear, as i3 common in such cases, of some murmurs and threats, but I can not 
say I am seriously apprehensive of the result. Much will however depend .upon 
the Senate being satisfied on other subjects.

I must ask your Lordship's permission to defer until I send a correct Copy of 
the Treaty my observations more in detail on its provisions, being at this time 
very much occupied with this and other parts of my duties, and being anxious 
that no time should be lost in bringing what may be done before the Senate whose 
session cannot be much further prolonged

In the mean-time the inclosed map marked with red ink will give some idea of 
the line agreed, as also of the proportionate division of the country between the 
Highlands and the upper St John. It will be seen that it removes the boundary 
completely from the Crest of the Hills over-looking the St Lawrence to their feet 
towards the R: /er St John, and that in no part it will run nearer than 50 miles from 
Quebec. I have been obliged to give rather an unsatisfactory description of the 
line from want of more perfect surveys, but this I shall have hereafter to explain.

It will be seen in the notification of Maine and Massachusetts that they make 
vhe addition of the words "produce of the soil" to those of "produce of the forest" 
in the article for the navigation of the St John, a condition of their assent. I 
did not think it prudent to object to this, although I made this alteration unwill­
ingly. The persons here connected with New Brunswick attach no importance 
to it, the articles are few which can be so admitted, and they are now actually 
admitted duty free, so that the inhabitants of Maine will only obtain by the stipu­
lation of Treaty, what they now enjoy by sufferance. I added to the word produce 
the word "unmanufactured" which would exclude flour, although no flour can 
come from Maine which gets supplied from the Middle States, and I stipulate 
for a right to call for proof of origin, if it should be necessary.

I congratulate your Lordship upon the favorable prospect of at last terminat­
ing this tedious controversy on terms which will, I trust, be approved by Her 
Majesty’s Government. In the course of another fortnight I hope to be able to 
turn my steps towards home. I am rather in doubt at present whether I shall 
remain here during the discussion of this business in the Senate but I shall be 
guided in this respect entirely by what may on consideration appear most con­
ducive to the public service.

The "inclosed map marked with red in k ” , which is mentioned in 
the foregoing despatch, was a reduced copy, but w ith minor modi­
fications resulting piincipally ir  simplification, of a map, marked 
" M a p  A  ', which was prepared bv, and which accompanied the report 
of, L ieut mant Colonel Richard Zachariah Mudge, of the Royal Engi­
neers, and George W illiam  Featherstonhaugh, the British Commis­
sioner appointed on July 9, 1S39, to examine and survey the terri­
tory in dispute; it  is entitled "M a p  of that portion of H er Majesty's 
polonies of New Brunswick and Lower Canada the T itle  to Which 
is Disputed by the Government of the U . States w ith Parts of the 
Adjacent Country The Rise and Course of the Rivers, with the 
direction of the Highlands, and their elevation above the Sea, . . . 
to accompany a report of the investigation of that Country which
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the K- Hon* Viscount Palmerston G'.C.B. H e r Majesty's Principal 
Secretary of State directed to be made A .D . 1S39". The facsimile 
in the Ashburton Papers shows the line of the bou dary only from  
Lake Pohenegamook (not named) to the M etjarm ette  portage; 
another line, to the west, marks the “ highlands" for the correspond­
ing distance; the line of the boundary was drawn apparently on the 
theory that the “seven miles" clause of Article 1 would come into
E lay, for the shortest distance between the “ point on the northwest 

ranch of the river S* John" and the line of the “ highlands", as shown 
on tha-t facsimile, is from 13 to 15 miles, and between that “ p o in t"  
and the St. John River, 7 miles or less. The facsimile is on a scale, 
not indicated, of about 30 miles to an inch (1:1,900,800); and the 
Commissioners’ map, marked “ M ap  A " , is on a scale, shown graphi­
cally, of about 15 miles to an  inch (1:950,400). In  their printed re­
port, dated A pril 16,1840, the Commissioners describe the preparation 
of their map (see Blue Book, 1S40, N orth  American Boundary, pt. 
2, “ Correspondence Relating to the Boundary between the British 
Possessions in N orth  America and the United States of America, 
under the T reaty  of 1783"; a copy thereof is in D .S., Northeastern 
Boundary, envelope 19)Q.

The other despatch of Ashburton to be quoted in this connection is 
one of August 9, 1842 (Ashburton Papers, despatch N o. 17), which 
transmitted the treaty (in its earlier form; but as the article numbers 
mentioned are the same, the fact is not here m aterial). Except for 
its opening paragraph, previously quoted, and for two others relating 
respectively to the boundary “ further w est” and to the clauses of 
Article 7, which are quoted below, th a t despatch is here set forth:

M y  correspondence since I  have been here w il l  have made vou i L o rd s h ip  ac­
qua in ted w ith  th e  d iffic u ltie s  w h ich  have in  succession a ttended  these nego tia tion s , 
a ris ing m a in ! fro m  the  v a r ie ty  o f persons and  in te re s ts  w h ich  i t  was necessary 
to  consu lt and  consider. I  sha ll fee l w e ll rewarded fo r  m y  tro u b le  and  a n x ie ty  
should the  fin a l r t s u l t  be hono red b y  H e r M a je s ty 's  app roba tion . I  be lieve 
the  te rm s as w e ll ca lcu la ted as c ircum stances w ou ld  p e rm it fo r  secu ring  th e  

-in terests o f th e  Colon ies; b u t above a l l I  am  persuaded o f the  im po rtan ce  o f a r r iv ­
ing, on te rm s n o t in cons is ten t w ith  those in te rests, and  w ith  th e  h o no r o f th e  
coun try , a t  some se ttlem en t o f these bo rde r d issentions, w h ich  i t  is v e ry  e v id e n t 
cou ld no t have been suffered lo n g  to  con tinue  w ith o u t endangering th e  m a in te ­
nance o f peace, and rende ring  a t  a ll tim es  the  presence o f a considerab le m i l i ta r y  
force necessary on th e  fro n tie r. T he re  are pa rts  o f th is  T re a ty  w h ich  i t  becomes 
m y  d u ty  to  accom pany w ith  some exp lana tions , and I  proceed to  s u b m it th e m  to  
you r Lo rd sh ip  in  th e  o rde r in  w h ich  th e y  p resen t themselves.

S ta it in g  from  th e  m onum en t a t  th e  Source o f th e  S t C ro ix , th e  N c r th  lin e  to  
its  in te rsec tion  w ith  th e  S t Joh n ’s is declared, " t o  foDow  the  e xp lo rin g  l in e  ru n  
“ and m arked b y  th e  Surveyors o f th e  tw o  G ove rnm ents in  th e  years 1817 and  IS IS  
“ under the f i f th  A r t ic le  o f the  T re a ty  o f G h e n t” . I t  had  been long  k n o w n  in  the  
P rov ince as w e ll as in  M a ine  th a t  th is  N o r th  lin e  had been in c o rre c tly  ru n , and  
la s t year M a jo r  G raham  a d is tingu ished  o ffice r o f Eng ineers o f th e  U n ite d  S ta tes, 
m arked a new line , wh ich was gene ra lly  be lieved to  be correct. T h is  w ou ld , b y  
becom ing g ra d ua lly  w ide r as i t  depa rted  from  th e  m onum en t, have ta ke n  fro m  
New  B runsw ick  a b ou t ha lf a m ile  a t  th e  S t Joh n ’6 near th e  fa lls , and as th e  s tr ip  
o f land is the re  na rrow , th e  d iffe rence was im p o r ta n t. A l l  the  g ran ts  and occupa ­
tions o f land  had been fo rm ed on th e  basis o f th e  o ld im pe rfe c t lin e , and  fo r  th e  
6ame reason th a t  we g ive  up a m ore  considerab le s tr ip  on the  45 lb p a ra lle l o f 
L a titu d e , I  pressed the  ju s tice  and convenience o f th is  a rrangem en t, and i t  was 
conceded.
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Proceeding up  the S t John 's  fro m  th e  in te rsec tio n  o f the N o r th  L ine , the r iv e r  
fo rm s  the bounda ry  and i t  d iv ide s  th e  M adawaska settlem ents. Here  there a rc  
a n um be r o f sm a ll Is lands  in  th e  r iv e r , w h ich  the Comm issioners w il l have to  
d is tr ib u te . T h e y  w il l have to  be gu ided b y  w ha t is deemed to  be th e  “ m a in  
c h a n n e l"  b u t there w il l  be neverthe less occasional questions o f doub t. We have 
p rom ised th a t o u r Com m issioners sha ll dead w ith  these questions eq u ita b ly , and  
w ith  the  least possible c o n te n tio n ; co n su ltin g  where i t  can be done, th e  in te rests 
o f th e  in h ab ita n ts  w ith  whose fa rm s the  is lands, w h ich  are no t gene ra lly  large , 
m ay  be connected (cf. B r it is h  and  Fo re ign  S ta te  Papers, X X X I I I ,  7G9].

F o llow in g  the  r iv e r  upwa rds , the re  lives  a t  its  fo rk  w ith  the  S t F ranc is , a m an 
nam ed Baker, who has a m il l ,  and a b ou t 100 acres o f land . H e has been an ac tive  
p a rt is a n  and  a g ita to r on th e  p a r t  o f M a ine , and  the  M a ine  Comm issioners fea ring  
th a t  h is s itu a tio n  as a B r it is h  sub je c t m ig h t expose h im  to  d ifficu ltie s , made m any 
e ffo rts  to  th ro w  h is p ro p e r ty  w ith in  th e  M a in e  Line. As th is  was in  eve ry  respect 
ob jec tionab le , and seeing th e  o b je c t th e y  were a im ing  a t, I  go t o ve r th e  d if f ic u lty  
b y  a v o lu n ta ry  prom ise , n o t p u t  in to  th e  T re a ty , th a t, i f  Baker w ishes to  leave 
th e  P rov ince , and is n o t ab le  to  f in d  a t  once a  purchaser fo r  his p ro p e rty , i t  sha ll 
be ta ke n  ove r a t a reasonable price . I  have w r it te n  to  th is  e ffec t a le tte r to  
G ove rno r K e n t one o f th e  M a ine  Comm issioners. T h is  engagement m ust i f  
necessary be fu lf il le d , and  th n t  ra th e r  lib e ra lly , b u t n o t extrnvagau uly. I  do n o t 
know  w h a t th e  expence o f so do ing  m ay  am ou n t to , b u t I  th in k  i t  canno t w e ll 
exceed a thousand pounds. Care has been ta ke n  to  g ive  secu rity  to  the  se ttle rs  
gene ra lly  whose t it le s  a r is in g  fro m  possession a re  no t a lw ays s t r ic t ly  legal, and i t  
is be lieved th a t th e  p ro v is io n  fo r  th is  pu rpose w il l  be found  effectua l.

T he  B ounda ry  fu r th e r  proceeds up  th e  S t F ranc is  to  the  o u tle t o f th e  Lake  
Pohenagamook, and fro m  thence in  a s tra ig h t lin e  to  a g iven p o in t on th e  N o r th ­
west b ranch  o f the R iv e r  S t John . T h is  was th e  m ost d if f ic u lt  and is the least 
c le a r ly  de fined p a r t o f these Boundaries . W hen in  th e  course o f nego tia tion  
M a ine  w ou ld  n o t y ie ld , as I  had  a t  one t im e  hoped, the  lin e  o f th e  U pper S t 
John, and  I  refused to  ta k e  th a t  o f th e  C res t o f th e  H igh lands , a m id d le  lin e  was 
a f te r m uch  discussion consented to , w h ich  w ou ld  abou t d iv id e  the te r r ito ry  then 
in  d ispu te , and b r in g  o u r bo unda ry  eve rv -w he re  o ff th e  H il ls  w h ich  m ig h t ove r­
loo k  th e  V a lle y  o f th e  S t Law rence in to  the V a lle y  of th e  S t Johns. The re  were 
no maps to  enable us to  de fine w ith  th e  desired accuracy th is  line , aDd there was 
no t im e  fo r  even th e  roughes t su rvey : we th e re fo re  to ok  th e  map w ffich  seemed 
m os t accu ra te , and w h ich  cou ld  n o t have been made w ith  any purpose to  m islead, 
and we described th e  p o in t as in tended , on th e  p resum p tion  th a t th e  map was 
accura te . A copy o f th is  m ap w i l l  accom pany the  tre a ty . T o  gua rd  m yse lf 
how eve r aga inst th e  p o s s ib ility  th a t  th is  p o in t on the  no rth -w es t b ranch  o f th e  
S t John 's  m ig h t run  to o  fa r  in to  th e  H ig h lan ds , th e  rese rva tion  was made, th a t  i t  
shou ld  recede to  w ith in  seven m iles the reo f, shou ld  th a t be th e  case. I t  is m y  
be lie f th a t  th e  re su lt o f th e  su rvey , and f in a l de te rm in a tio n  o f th is  lin e  w il l be 
sa tis fa c to ry , b u t I  m u s t a d m it  th a t  th is  p a r t  o f o u r w o rk  has n o t been as pe rfe c tly  
and  a ccu ra te ly  executed, as i t  w ou ld  have been, i f  we cou ld  have had p roper 
m aps. I  t r u s t  however th a t  e ve ry  p re cau tio n  has been ta ke n  w h ich  th e  c ircum ­
stances o f th e  case a d m itte d , cons ide ring  a lw ays  th a t i t  was h ig h ly  desirable, 
th a t  no fu r th e r  de lay fo r  th e  pu rpose o f o b ta in in g  m ore co rrec t in fo rm a tio n  
shou ld  be in te rposed .

The  rem a inde r o f th e  lin e  to  S t Regis requ ires no exp lana tion . I t  was agreed 
th a t th e  h i l ly  g round  a t  th e  H ead  of" C onn e c tic u t R ive r, shou ld be conceded to  
N ew  H am psh ire , and th e  s t r ip  o f lan d  by  th e  45tb degree o f L a titu d e , to  N ew  
Y o rk  a n d  V e rm on t, and  I  had th e  sa tis fa c tio n  o f lea rn ing  th a t  these concessions, 
w h ile  th e y  were acceptab le to  th e  severa l S ta tes concerned, are considered as 
do ing no in ju r y  w ha teve r to  Canada.

■ • •  • • •  ■ « « ,

T h a t A r t ic le  o f the T re a ty  w h ich  concedes to  those pa rts  o f tne S ta te  of M a ine 
w ate red by  th e  S t John 's  and  its  tr ib u ta r ie s , th e  free conveyance o f th e ir  produce 
by th a t  R iv e r , was the  su b je c t o f m any repeated discussions w ith  the Depu ties from  
M a ine . T h e  on ly  p a r t  to  w h ich  I  had an y  ob je c tio n  was, the  add ing the words 
"a g r ic u ltu ra l p ro d u ce " to  the p roduce o f the  fo re s t, b u t seeing th a t th e  Deputies, 
on  s ig n ify in g  th e ir  consent to  th e  B ounda ry , on leav ing  W ash ing ton made th is  a 
p a r t o f th e ir  consent, I  d id  n o t th in k  i t  exped ien t fu r th e r  to  resist. A lth ough  I
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ob jected fo r  some tim e  to  have th is  c o n d itio n  fo rced  upon me, I  do r u t  consider 
i t  to  be o f m uch im portance , and  I  am  con firm ed  in  th is  op in ion  b y  th a t  o f the  
best-in fo rm ed persons o f th e  P rov ince . T h e  u nm anu fa c tu re d  p roduce  o f A g r i­
cu ltu re  is in  fa c t now adm itte d  free  o f d u ty , and  consists m a in ly  in  po ta toes and 
onions, and th e  m erchants o f S t John 's  cons ide r "w ith reason th a t  th e  p ro sp e r ity  
o f th e ir  p o r t  and sh ipp ing depends m a in ly  in  m a k in g  i t  th e  general m a r t  o f th e  
g rea t r iv e r  on which i t  is s itua ted .

T he  A r t ic le  5 wh ich engages fo r  th e  d is tr ib u t io n  o f the  fu n d  called, th e  D ispu ted  
T e r r ito r y  Fund, confirm s on ly  w h a t w ou ld  be fa i r ly  due, i f  no no tice  were ta ken  
o f th is  sub je c t in  the  T re a ty . T h is  fu n d  arises fro m  monies received fo r  L um be r 
cu : on th e  D ispu ted T e r r ito ry , and w h ich  was a lw ays  prom ised to  be he ld and 
u lt im a te ly  d is tr ib u te d  acco rd ing  to  th e  s t ip u la t io n s  o f th is  a rtic le . W hen th e  
accoun t is made up as d irec ted , th e  p o rt io n  fa ir ly  be long ing to  M a ine  w*'U be to  be 
pa id , deduc ting  the  charges app licab le  th e re to . I  w ou ld  recom m end’ t h a t  tb ia  be 
done ra th e r lib e ra lly . Real charges o f co lle c tio n  o r recovery m us t be made, b u t 
I  have prom ised th a t there sha ll be no genera l charge o f Sa laries to  th e  W arden 
o r others. I  have no co rrec t in fo rm a tio n  o f th e  p robab le  am oun t o f th is  fu n d  
b u t i t  can n o t exceed from  five  to  ten thousand  pounds.

I  have on ly  fu r th e r to  observe th a t  th is  T re a ty  o f boundaries w il l o n ly  re qu ire  
one Comm issioner on each side w ith  such ass is tan ts  as each m ay  th in k  necessary. 
The m a rk in g  th e  o ld  lin e  and th e  d is tr ib u t io n  o f th e  Is lands in  th e  S t John w il l 
be a ttended  w ith  l i t t le  d if f ic u lty , b u t th e  ru n n in g  th e  s tra ig h t lin e  fro m  th e  La ke  
Pobenagamook th ro ugh  the  ■wilderness w i l l  ta k e  m o re  tim e . T h is  can n o t now  
be done UDtil ne x t summer, and  I  w ou ld  re com m end ou r C om m iss ioner be ing 
in s tru c te d  to  do th is w o rk  so as to  avo id , i f  possib le , con ten tion , and I  am  assured 
th a t  th e  Am erican o ffice r sha ll have th e  same c o n c ilia to ry  in s tru c tio n s .

I  sha ll communicate to  th e  G ove rno r G enera l o f H e r  M a je s ty 's  N o r th  A m e rica n  
P rovinces, a copy o f th is  T re a ty , re com m end ing  th a t  th e  com m un ica tion  m ay  be 
considered as con fiden tia l, u n t i l be is in fo rm ed  f ro m  home o f its  ra t if ic a t io n .

T he  nego tia tions fo r  th is  T re a ty  o f Bounda ries  were connected w ith  a se ttlem en t 
o f c la im s and  accounts between th e  Genera l G o ve rnm en t and the  S ta tes o f M a in e  
and Massachusetts. W ith  these we bad n o th in g  to  do, and I  m uch ob jec ted  to  
le t any  no tice  be taken o f them  in  th e  T re a ty , b u t  th e re  were g rea t d iff ic u lt ie s  
a ris ing  fro m  leaving th em  o u t and  n o t g iv in g  to  th is  se ttlem en t th e  sanc tion  o f 
the T re a ty . The  sub je c t is a cco rd in g ly  in tro d u c e d  in  th e  5 lb A r t ic le , b u t I  
th o u g h t i t  expedient to  exchange notes (o f A u g u s t 9, 1S4.2, p r in te d  above im m e ­
d ia te ly  fo llow in g  the tre a ty  te x t] w ith  th e  S ec re ta ry  o f S ta te, copies o f w h ich  
accompany' th is  Despatch to  exp la in  th a t  G re a t B r ita in  is w ith o u t in te re s t o r 
re spons ib ility  in  the  sub jec t o f th a t  A r t ic le .

Three engagements of the British Government, collateral to the 
treaty, are mentioned in the foregoing despatch. Two of them, i t  
seems, were promises made verbally by Ashburton: first, th a t w ith  

. estions of doubt regarding small islands in  the St. John R iver the 
British Commissioner under Article 6 would “ deal . . . equitably, 
and w ith  the least possible contention; consulting where i t  can be 
done, the interests of the inhabitants w ith  whose farms the islands 
. ‘. . m ay be connected” ; and, secondly, th a t in the settlement of 
the Disputed Territory Fund, pursuant to Article 5, "there shnll be 
d i  general charge of Salaries to the W arden or others.”

The other collateral engagement related to the real propert}- of an 
American citizen, John Baker, which was located on the N ew  Bruns­
wick side of the St. John; “ the voluntary suggestion of the British 
M inister, in regard to John B aker” , was mentioned in the conditions 
w ith  the assent of the M aine commissioners to the boundary clauses 
(July 22, 1842, quoted above); the engagement entered into was 
evidenced by a letter from Ashburton to Edward Kent, one of the 
M aine commissioners and previously (1S3S and 1S41) Governor of
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M aine. This is spoken of bv Ashburton as " a  voluntary promise, 
not put into the T rea ty" , and was to the effect “ that, if  [John] 
Baker wishes to leave the Province [of New  Brunswick], and is not 
able to find at once a purchaser for his property, i t  shall be taken 
over at a reasonable price." I t  seems that no copy of that letter from 
Ashburton to K e n t was sent by the former to London; and no record 
thereof has K-en found in the archives of the D epartm ent of State, 
in  the M aine archives in the State Library at A'ugusta, in the collec­
tions of the M ain e  Historical Society at Portland, in the archives of 
the Province of N ew  Brunswick, or in the papers of the N ew  Bruns­
wick Historical Society at St. John. I t  is to be added that no neces­
sity for the fulfilm ent of the engagement regarding the property of 
John Baker arose, for Baker remained a resident of N ew  Brunswick 
until his death in the year 1S68 (see Thomas A lbert, Histoire du 
Madawaska, 223-24, and Resolves of M aine, 1895, ch. 114).

The remarks regarding “ this m ap ” in the despatch last quoted are 
somewhat obscure; w ith the despatch in the Ashburton Papers is a 
copy of the Mudge and Featherstonhaugh map that is identical in its 
map base w ith  the copy, in the same papers, of the map transmitted 
w ith  Ashburton's despatch of July 28; i t  is marked to show the line of 
the treaty as well as the lines of the rival claims, and i t  bears in its 
lower margin an annotated legend; but the “ point on the Northwest 
branch of the R iver St John" is about 17 miles farther upstream, and 
the line connecting i t  w ith Lake Pohenegamook and w ith  the south­
west branch runs mucn nearer the highlands, than as drawn on the 
copy w ith  Ashburton's despatch N o . 15, of July 2S; the statement in 
the despatch of August 9 that “ A  copy of this map will accompany 
the tre a ty "  presumably can refer only to the enclosure w ith the 
despatch; and i t  seems that by “ the map which seemed most accu­
ra te ” Ashburton m eant the Mudge and Featherstonhaugh m ap.

T h e  M aps K n o w n * in 1S42 1

There were two maps which, because of the lines drawn on them, 
had a great influence on the official representatives of M aine and were 
persuasive in inducing their assent to the conventional line of the 
northeastern boundary which is described in Article 1 of the Webster- 
Ashburton Treaty.

One of those two maps was the Steuben-Webster copy of M itchell's 
M ap , which is briefly described in the notes to Document 58 (voi. 3, 
pp. 338-40, 350-51) and a facsimile reproduction of which is in a 
pocket inside the back cover of volume 3.

N either historically nor legally was the line on that Steuben- 
Webster M ap  any evidence w! atever of the intent of the negotiators 
of the treaties of 17S2 and 1783 or of the meaning of the boundary 
provisions there w ritten ; Baron Steuben had no part in those negotia-

1 The paragraphs under this heading are in large part based upon the studies of 
Colonel Lawrence Martin, including in particular the draft of his unpublished book 
on Mitchell’s Map, the manuscript of which the editor of these volumes has read 
(see vol. 3, p. 322, footnote 1).
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5  f r o z e n  
s t i r  a  d is p u te  
w ith  th e  S o v ie ts
By John McCaslin
HIE WASIIINGION HUES

The Stale Department and a 40- 
yearold Agriculture Department 
bureaucrat are locked in a bitter dis­
pute over whether the United States 
or the Soviet Union should control 
five frozen, wind-swept islands near 
a disputed section of the U.S.-Soviet 
border.

The Agriculture Department em­
ployee accuses the FBI of harassing 
him at the State Department’s re­
quest.

Since 1981, a secret U.S. negotiat­
ing delegation has held eight meet­
ings with Soviet counterparts to 
establish an exact boundary be­
tween Alaska and the Soviet Union, 
according to a State Department of­
ficial who asked not to be named.

"Once a boundary line is agreed 
to by both nations, which could come 
early this year, it's a safe hct that the 
five-island chain will become offi­
cial Soviet territory," the official 
said.

But Mark Scidenbcrg.an Agrieul 
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ture Department employee, has 
spent more than a decade battling to 
reassert what he claims is U.S. sov­
ereignty over Wrangell Island, a 
patch of frozen tundra in the Arctic 
Ocean that has been suggested to be 
the site of a Soviet concentration 
camp.

Also in dispute are four smaller 
islands off the same Soviet coastline 
— Herald, Bennett, Henrietta and 
Jeannette.

Carl Olson, chairman of State De­
partment Watch, a group which has 
also fought for U.S. rights to the is­
lands, said in a telephone interview 
from Los Angeles that he is"equally 
optimistic the United States will i i- 
tnin the islands."

"The important thing is to get the 
State Depar;ment on our side, but so 
far they have shown zero initiative," 
Mr. Olson said.

"We have not been able to get any­
thing out of State," he said. "They

refuse to talk about it — point blank. 
And they’ve stonewalled the House 
Foreign Affairs Committee and the 
Senate Foreign Relations Commit 
tee."

A House bill introduced last Jan. 
6 by Rep. William E. Dannemeycr, 
California Republican, would re­
quire !hat Congress approve any 
treaty for "transfer of territory or 
setting of a boundary line" between 
the United States and any foreign 
country. The bill has at least 30 co 
sponsors.

On the Senate side, Sen. Jesse 
Helms, North Carolina Republican, 
has introduced similar legislation, 
complaining that surrendering the 
five islands would amount to hand 
ing over half of the entire outer con­
tinental shelf, which Mr. Olson said 
contains “vast oil-rich scabcds."

The State Department official 
said the United States "obviously 
hasn't sent any drilling ships to the 
area."

But he added: "The Department 
of Interior and other geologists 
haven’t found any indication of any
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[oil] up there.”
"And as far as our maritime 

boundary agreement negotiations 
go, we are actively looking for nat­
ural resources — oil, fisheries, what 
hive you — that migh'. benefit us."

The official said that, contrary to 
complaints from both lawmakers 
and other individual parties, the 
State Department has and will con­
tinue to brief Congress and state of­
ficials in Alaska of its ongoing 
boundary negotiations with the Sovi­
ets.

The California state legislature 
passed a joint resolution in Septem­
ber that said the State Department 
should go a step further, and include 
Alaska in future U.S.-Soviet negoti­
ations.

Mr. Seidenberg, charging harass­
ment, said two FBI agents stopped 
by his Arlington apartment one 
night three weeks ago to ask why he 
was so obsessed for the past 14 years 
with seeing the island chain become 
U.S. territory.

"The FBI picked me up because 
the State Department asked them 
to," Mr. Seidenberg said in an inter­

view yesterday.
"The agents told me to keep silent, 

that anything I say can be used 
against me," he said. "It was an up­
setting experience”

The agents, who carried no arrest 
warrant, asked Mr. Seidenberg to ac­
company them to their waiting car, 
where he was interrogated for an 
hour and a half.

"They wouldn't even let me call 
my attorney,” he said. "They went so 
far as to tell the receptionist in my 
apartment building not to call my 
attorney when I asked her to. They 
told her, ‘You don't want to do that,’ 
and then proceeded to escort me out 
of my building."

Some officials conclude that 
Wrangell Island has been under Rus­
sian control since 1924, when the last 
14 Americans occupying it — rein­
deer meat shippers — were cap­
tured and shipped to Siberia.

As far as U.S. officials know, little 
else other than snow has fallen on 
Wrangell since, although author 
Abraham Shifrin suggests in his 
book, "The Concentration Camps of 
the Soviet Union," that a Soviet

prison camp might be on the island.
The other four islands arc be­

lieved urinhabitcd, and are ice- 
covered most of the time.

Perhaps this is why the State De­
partment is so willing, as some 
critics have charged, to “give away" 
the fi- • islands, which dot the ocean 
300 tc X) miles off Alaska’s north­
west c. St.

“Somehow the idea has crept out 
that we’re going to give these islands 
away," said the Stave Department of­
ficial.

“Wrangell Island was discovered 
in the 19th century, and there was 
some U.S. involvement in the discov­
ery," the official said. “But lawyers 
from our government have searched 
out and tried to find what belonged 
to Alaska, but the U.S. never made a 
claim to the islands. The Russians, 
on the other hand, have claimed sov­
ereignty to them."

Mr. Seidenberg, who is by no 
means alone in his endeavor to keep 
the island chain out of Soviet hands, 
is not so convinced.

His interest in Wrangel! Island.

which began as o high school student 
in l%3. became greater when Ralph 
Loman. a U.S businessman wb. 
claimed to have bought the island in 
the early 1920s, asked Mr. Scidcn 
berg to continue working to get it 
returned to the proper owner. Mr. 
Loman made the request 14 years 
ago when he was on his death bed.

If the islands were not returned to 
him. the dying man at least wanted 
them returned to the United States, 
of which he was a citizen. Mr. Loman 
tried to sue the Russian government 
before his death over his rights to the 
land, hut to no avail.

"I will not let this [orI the FBI's 
visit to my apartment stand in the 
way," said Mr. Seidenberg, who has 
pressured not only the State Depart­
ment, but Moscow. "I will do every­
thing 1 can lo keep the islands in 
Alaska and in the United States.”

In 1986, the Alaska Senate voted
10-4 on its own resolution that re­
staled Alaska's sovereignty over the 
five islands, and the assembly is 
scheduled to take up the issue again 
when it convenes later this month.
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By John McCaslin .
TOE WASHINGTON TIMES .

Secret U.S.-Soviet negotiations to 
; set an exact boundary between
• Alaska and the Soviet Union are set 
! to resume this month, sources famU- 
;• iar with the talks say.

The meeting, which the State De- 
: partment refuses .to discuss, is the
• ninth such closed session since 1981 

to resolve the boundary dispute,
'• which includes questions about the 
•; ownership of five strategic islands.
*' The islands — dotting the Arctic 

Ocean from 300 to 900 miles off Alas- 
; ka’s northwest coast—are known as
• Wrangell, Herald, Henrietta, Jean- 
.; nette and Bennett. Wrangell and 
:■ Herald lie some 100 miles north of 
■ Siberia.
; A State Department official, who
i asked not to be identified, said re- 
; cently that "once a boundary line is 

agreed to by both nations ... it’s a 
' safe bet that the five-island chain 
; will become official Soviet territory.’’ 

The official said the agreement 
could come as early as this year, de- 

; pending on the outcome of the up- 
j coming talks.
I- But Rep. William Dannemeyer,
f California Republican, is pushing 
r legislation requiring Senate ap- 
' jiroval of any boundary decision 
‘ reached by U.S. and Soviet negoti- 

ators.
! . "Borders between countries are
• set by treaty ... and must be con- 
! sented to by . two thirds of the Sen-
• ate,” Mr. Dannemeyer said in a letter

to fellow lawmakers.
“Under dispute here is not only 

the State Department’s unauthor­
ized conduct [of secretly] negotiat­
ing, but whether or not a legal 
boundary in the area exists at all. All 
the facts suggest not,” he said.

Meanwhile, in a timely vote, Sen- 
. ate lawmakers in Alaska unan­
imously passed a resolution last 
week reiterating the state’s rule over 
the islands — land once claimed by 
U.S. citizens and how controlled by 
the Soviet Union.

The resolution, passed by a vote 
of 18-0, asks for compensation and 
restitution to the citizens of Alaska 
from the U.S. government for the 
loss of the territory to the Soviet 
Union in 1924, due to "neglect.”

"The continuing trespass by the 
Soviet government deprives the 
state of Alaska and its people of their 
fundamental rights to use the is­
lands ... together with the sur­
rounding continental shelf and its 
valuable resources," the resolution 
states.

The Alaska lawmakers sent a 
copy of their resolution to President 
Reagan, Secretary of State George 
Shultz and House Speaker Jim 
Wright.

T\vo companion resolutions “are 
sailing through the Senate and 
House in Juneau" charging that 
Alaska is being excluded from the 
boundary negotiations, which could 
ultimately decide the ownership of 
the islands, said Carl Olson, 
chairman of State Department

Watch, a group which has fought for 
U.S. rights to the islands.

"It looks like a collision course is 
near?’ said Mr. Olson, who has en­
listed the support of such lawmakers 
as Sen. Jesse Helms, North Carolina 
Republican. Mr. Helms has intro­
duced legislation complaining that a 
surrender of the islands would 
amount to handing the Soviets more 
than half of. the entire continental 
shelf.

Mr. Olson said the shelf sur­
rounding the Wrangell island chain 
contains "vast oil-rich seabeds,” a 
claim supported by other re­
searchers.

The islands contain “as much as 
25 billion barrels of untapped oil re­
serves," said Mr. Dannemeyer.
; The State Department official, 
while acknowledging that “there 
was some U.S. involvement in the 
discovery" of the islands, insists that 
“lawyers from our government have 
searched out and tried to find what 
belonged to Alaska, but the U.S. [gov­
ernment] never made a claim to the 
islands.”

Wrangell, the largest of the is­
lands, has been under Soviet control 
since 1924, when the las' 14 
Americans occupying it were cap­
tured by Russian forces and shipped 
to Siberia. Since then, the Soviets 
have operated a prison camp on the 
island, among other things.

Mr. Dannemeyer’s resolution, 
which has 37 co-sponsors to date, 
says Wrangell Island was claimed 
for the United States in 1881.

£ l j c  i d u s f j u t q t o n  (T im e s . W E D N E S D A Y ,  M A R C H  2,1988



Administration s Detente Menta lity
The threat of tho State Department to 

give away five strategic Alaskan islands 
and vast oil-rich seabeds to the Soviet Un­
ion has generated growing opposition 
around the country (page one, Dec. 7). The 
proposed giveaway reflects the unfortunate 
"detente" mentality which gTiewmsly un­
dermines the Reagan Doctrine.

The vehicle for abandoning the Islands 
Is the State Department’s negotiations over 
a boundary line between the U.S. and the 
Soviet Union. Currently no treaty has even 
been adopted establishing such a boundary 
between Alaska, and the Soviets, even 
though they are Ifess than three miles apart 
in the Bering Straits.

The State Department Is fighting to cre­
ate a boundary line which puts the Alaskan 
Arctic Islands of Wrangell, Herald, Ben­
nett, Henrietta and Jeannette on the Soviet 
side. It has held eight suprr-secret rounds 
of negotiations with the Soviets so far on 
the exact location of the line, with the last 
round held In October. So sensitive is this 
potential giveaway that State has system­
atically excluded all representatives of the 
state government of Alaska from the nego­
tiations, and has completely stonewalled 
the U.S. Congress.

Congressional members have rightly 
become upset and have otroduced meas­
ures to bring this constitutional Issue to a 
head. The principle of congressional ap­
proval being required for the transfer of 
territory to a foreign country and the set­
ting of boundaries Is at stake.

The Alaskan legislature has also been 
adamant. In 1986 it overwhelmingly passed 
a resolution sponsored by Rep. Roger Jen­
kins and signed by Gov. Bill Sheffield de­
manding that the State Department not 
give in to the Soviet demands in the bound­
ary negotiations regarding the resource- 
rich Bering Sea. Also in 1986 the Alaska 
Senate passed on a 16-4 vote a resolution 
restating Alaska's sovereignty over the 
five Islands. Currently pending is a resolu­

tion by Sen. Rich Uehllng complaining bit­
terly that the State of Alaska has been to­
tally excluded from the setting of its own 
boundaries.

In support of the State of Alaska, the 
state legislature of California passed a 
joh't resolution in September urging that 
any boundary agreement be in the form of 
a treaty and that the State of Alaska be 
completely Involved In the terms of the 
treaty.

Yet the giveaway of these five islands 
and Immense outercontinental shelf, which 
would make the Panama Canal giveaway 
pale in comparison, remains shrouded in 
the recesses of Foggy Bottom.

C a rl  O lson

Chairman, State Department Watch 
Washington
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WHEN THE HEAT IS  ON, 
THE STATE DEPARTMENT 

SENDS OUT THE F . B . I .  
TO DO IT S  DIRTY WORK

J u s t  lo o k  a t  w hat th e  S ta te  D e p a r tm e n t 's  
r e a c t io n  was to  th e  expose o f  i t s  g iv e a w a y  
p la n  f o r  th e  f i v e  s t r a t e g ic  A la s k a n  is la n d s  
t o  th e  S o v ie t  U n io n . Why c a n ' t  th e  S t a t e  
Depar* a e n t  j u s t  come c le a n  w it h  th e  A m erica n  
p u b l i j  and d is c lo s e  e x a c t ly  w h at moves i t  
has a lre a d y  made t o  s e a l th e  g iveaw ay?  Why 
i s  i t  a b le  t o  h id e  b e h in d  th e  F . B . I . ' s  s k i r t s ?

C r u s a d e r  f o r  I s l a n d  

I n  S o v i e t  U n i o n  S a y s  

T h e  F B I  P a i d  a  Visit 

« « »
Seidenberg Says Two Agents 

Freed Him After Seeing 
i  Journal Story About Him 4

By R o b e r t  S. G r e e n b e r g e r
S t a f f  R e p o r t e r  o f  T h e  W a l e  S t r i c t  J o u r n a l

WASHINGTON-Mark Seidenberg, who 
has been badgering the U.S. for years to 
tell him about secret border negotiations 
with the Soviet Union, finally got some at­
tention Earlier this week, he says, he was 
briefly taken into custody by the Federal 
Bureau of Investigation.

Mr. Seidenberg's crusade-to get the 
U.S. to reclaim from the Soviets Wrangell 
Island, which is north of Siberia-was the 
subject of a front-page story in The Wall 
Street Journal Monday. Wednesday night. 
Mr. Seidenberg says, he was visited at his 
suburban apartment near Washington by 
two FBI agents. Robert Osgood and Keith 
Bolcar. who questioned him about a recent 
letter he had written to the State Depart­
ment concerning the negotiations.

In the letter, the 40-year-old Agriculture 
Department bureaucrat said he had infor­
mation about a meeting last month be­
tween State Department officials and Alas­
kan officials. He wrote that he wouid publi­
cize the information, which he implied was 
on a tape, unless the State Department told 
him it was classified.

An FBI spokeswoman. Barbara Wal­
lace. said the agency won't discuss the ac­
tivities of its rgents or whether an investi­
gation is under way. However. Mr. Seiden- 
berg's attorney. David Nolan, said he 
spoke to Mr. Osgood's supervisor, who con­
firmed that the two agents visited Mr. Sei­
denberg.

At his apartment, says Mr. Seidenberg. 
he wouldn’t answer questions and refused 
to grant permission for a search because

the agents didn’t have a warrant. Accord­
ing to. Mr. Seidenberg. the agents then told 
him they were taking him into custody. 
They refused Mr. Seidenberg’s request to 
call his attorney; indeed, he says they 
even refused to let him bring along a 
Treasury bond that he wanted to use ro 
post ball. ‘ :

Escorted io the iobby of his buiiding, • 
Mr. Seidenberg gave his attorney’s name 
and telephone number to a receptionist, 
and asked her to call. But the FBI agents 
warned her not to. The receptionist, 
Jeanne Shauklas, confirmed the incident in 
an interview yesterday.

Standing outside the building near the ' 
agents’ automobile, Mr. Seidenberg was 
again questioned, and again refused to re­
spond. After about 10 minutes, Mr. Seiden­
berg asked if he could put his hands in 
his pockets because he was cold. Not until 
his pockets were searched, the agents said. ; 
Mr. Seidenberg says the cautious G-men 
asked if he had any hypodermic needles in 
his pockets, and when he said he didn't, 
each agent put one hand in each of Mr. 
Seidenberg’s pockets.

Mr. Seidenberg says the agents made 
further efforts to question him while he sat 
In their car. Finally, after one agent had 
returned from making a telephone call, 
Mr. Seidenberg was asked why someone 
from suburban Virginia had such interest 
in Alaska. "You can read it all In The Wall 
Street Journal," he says he replied. The 
agents asked for a copy of the story and, 
about 90 minutes after they had first ar­
rived. the two accompanied Mr. Seiden­
berg back to his apartment, obtained a 
copy of the article and left. Mr. Seidenberg 
says he asked them if they would be re­
turning with a search warrant and they 
said they would not.

Mr. Seidenberg believes he is being har- 
-asset! by the Slate Department because of 
his persistent questions about the U.S.-SO* 
viet border ta'ks. However, a U.S. official 
who didn't want to be named asserts It 
was Mr. Seidenberg’s letter, raising the 
possibility that the briefing session may 
have been illegally taped, that prompted 
the investigation.

Mr. Seidenberg says this isn’t the first

V

time the FBI has contacted him. About a 
year ago. he claims, the agency called and 
asked if he would cooperate with a surveil­
lance operation of his neighbors, a Slavic 
couple the FBI suspected of being Soviet 
spies. Mr. Seidenberg, who considers him­
self a staunch anti-communist, agreed tc 
help, but the couple soon moved. Mr. Sei 
denberg says the FBI official who con­
tacted him at that time identified himself 
as special agent Tracy.
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.'s hope President Reagan’s pre- /The policy of abiding by SALT V  - 
H TV address tonight will sober u, which Mr. Shultz seen is prepared *  

jyfe’ up the Washington community, which *' tt continue, hasn't made much sense. ., r
' ,r Is suffering from a terminal case of oinslder the Just-published "Military .V ..

silliness over its hopes about what Mr. Balance" report of London's well-re- 
"Reagan's sttdown wttb Mikhail Gorba- - jpected International Institute fbr^p,^ 

I ’chev Is likely to accomplish. 'j/S S d r Strategic Studies. It says the Soviets 
“^jOontributlng to the air of unreality y  have,Increased their supply of long- g fe ’ 
,l *** ^*1** Rous* gnomes de-range nuclear warheads by 377*

Uvering tons of briefing papers to the ~' just three years. They now enjoy a ‘
Oval Office and setting up projectorsz.4-toune advantage over the U.S. In

i'V-.'iv
• ’1 I

y<i-. ■ < >-

Nancy
will wear when she has tea In Geneva 
with the lovely Raisa. Tip O'Neill Is 
taking time out from the budgetary 
chaos he presides over on Capitol H1U 
to make the outrageous claim that 
Congress has given the president the

to show the president the Gomachev- land and submarine based megaton- 
mutual restraint? ^

liners want the president;
: to promise that the U.S. will not over, 

the next five years exercise Its option • 
to withdraw, on one year’s notice,- 
from the 1972 anti-balllstlc missile 
treaty. That treaty also has not placed 

•..much restraint on the Soviets. The 
•illSS says the Soviets are actively pur-fe?  
— **-eir own space-based nuclear 

research even while they 
tack the U.S. effort A Pentagon re- t iy  

ViiiVit'. i viets since his meeting with Andrei 1 P®rt Mnt *® the White House Tuesday 
.i.-ivV' Gromyko last January, laying the cltes **rt«is Soviet ABM
•-■>./:■• summit groundwork. Without knowing ' treaty violations. So while Mr. Reagan

the game plan. It’s Impossible to as- ^temporizes and generously offers to:̂ r  
■ sess how well Mr. Shultz Is doing. But >, make future U.S. defense tedino^ogy.,^ 

we mostly have been hearing about ̂ ..available to all comers, the Russians 
gifts the State Department might like T?;*™ actually putting a defense In jj&•  **_ ”___ “if.WoA* T>i» Annxrar In thlc Ic /*l̂ or?t/',J>rn

iS T A T E  D EPAR TM EN T
LBOWS T O  SO VIET D E M A N D S  j 

iND FORCES H U N D R E D S  OFj 
P R O -A M E R IC A N  A N D ]  

^A N TI-S O V IE T  PROTESTERS' 
,3g A W A Y  F R O M  TH E S T A T E jf  

|  DEPARTM ENT'S P U B U C f  
i  B U IL D IN G  IN  W A S H IN G T O N !

m Shultz has been treating with the So­

to lay before Mr. Gorbachev. Surren- "? P|ace- JDe oaJ1?er n “  aanJ  JJ&- der of the U.S. claim to WrangelHs- ^outlined In the open letter to the presl- 
land Idtscussed In this space yester--, - dent from Rep. Kemp and Slen. Wallop V jfe  

-> w ;  “SayT is one possibfiity. An offer w V *« n > te d  nearby.
P°°l fusion energy research with the :? *# ‘fcopie often ask why'the Rusriaiu 3?v  

'.V Russians Is another. And the U.S. Is ‘■have Invested so much In weapons of .-•• • prepared to go on pretending SALT II 
Is a real agreement, however much
abuse It gets from the Russian side.
.- In short, the Washington commu­

nity, by merely following Its own In­
stincts. Is once again setting the pres- 

. Ident op to have his pockets picked. 
Mr. F.-.-agaji’s Strategic Defense Ini­
tiative Is being negotiated and renego­
tiated on Mr. Gorbachev's behalf. The 
president Is being urged to rush back, 
as Richard Nixon once did, to dramat­
ically present some "breakthrough" 
to a joint session of Congress. Word Is 
going around, as It always does, that 
the Soviet leader Is In deep trouble 
and will be eager to make deals. - 

Mr. Recgan has tried to dlscour- • 
age such nonsense. He has wisely re­
jected the idea of a post-summlt com­
munique. for example, saying that 
you don't promise a communique 
when all you are doing Is having a lit­
tle get-acquainted session. He has dis­
couraged the notion that there will be 
any "agreements." But even for a 
president with Mr. Reagrn's keen un­
derstanding of what the U.S.-Soviet 
relationship Is and must be. there are 
dangers of being trapped. Arms con­
trol Is. as always, the biggest area of 
danger.

weapons
mass destruction while living stan-':«; 
dards In the Soviet Union are, bn the'"' “ 
whole, only slightly above Third 
World levels. The summit ballyhoo In 
the U.S. provides the obvious answer. 
They want to be feared. They smv 
round themselves In mystery so that 
American congressmen, permitted an 
audience with the Great- Gorbachev, 
will come away awed by having been 
spoken to In English or fixed with his 
steely gaze. Showmanship of this skill 
level wins concessions.

foreign mla«lon;
Reaction around town indicates! 

“this column was not taken o-ireijy 
ŝeriously when we reported last! 

t|wcek that during the visit o£Soyi 
|:Foreigri Minister Eduard SheTatd.*; 
£nadze, the State'DepartmSîr̂d̂ 
>• nated its main building a f '.missiom’? ^ ^ 4‘t:*1'-‘̂ MS 
^  It’s no joke.-!
f inove, reflecting'what Sen/Uesse] 

rS. Helms and other conservative cn 
ics have been saying all along,yen-' 

icW abled State to invoke a law to keep 
protesters 500 feet away from the 
building. At least for the duration /® 
of Mr. Shevardnadze’s visit, our 

'.•■Hs&i State Department was a foreign 
mission.

■' y & m i ^ 3 o b n  Elvin ■

y Richard Nixon, who has bad some J:.' 
experience with summits, wrote In the v 
latest Foreign Affairs some caution* : 

vary words: “This Is a long struggle . 
with no end In sight. Whatever their 

' faults, the Soviets will be firm, patient 
and consistent in pursuing their for? 
'elgn policy goals. We must match 
them In that respect.” .. . -  .

A gooJ way to match them will be 
for Mr. Reagan to go to the summit, 
complain as he Intends ubout Soviet 
aggressions and abuses of human 
rights and make no promises. And to­
night will not be too soon to start 
damping down the mindless euphoria 
that has overtaken pre-summit Wash­
ington. - . v - .

M  IB o s f j i n g t b i t  S i i n e d ^ ®

tnr.iu pPTYT'rs/nrn .nq,, r>:TUESDAY, SEPTEMBER 22,1987
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2631 Lord  B ara n o f D riv e  
A n c h o ia g e , A la s k a  99517

March 2 1 , 1988

Hon. R ic k  U e h lin g  
A la s k a  S ta te  Senate  
Pouch V
Juneau , A la s k a  99811 
D ear S e n a to r U e h lin g :
The en c lo s e d  c u t t in g  is  from  th e  Sunday, F eb ru a ry  28 , 1 9 8 8 , 
is s u e  o f  th e  P a rk e rs b u rg  (West V i r g i n ia )  News, an i n f o r ­
m a tiv e  jo u r n a l  s e rv in g  th e  M id -O h io  V a l le y .  I  r e g r e t  t h a t  
i t  a r r iv e d  somewhat th e  worse f o r  i t s  t r a v e ls .
I  am a n a t iv e  o f  P arkersb u g  and a 3 4 -y e a r  r e s id e n t  c f  A la s k a  
b u t I  do n o t know M rs . K . N. McCoy, th e  w r i t e r .  T hat she 
i s  so w e l l  in fo rm ed  c o n c e rn in g  th e  is s u e  m entioned  and th e  
p e r s o n a l i t ie s  concerned suggests  s t r o n g ly  t h a t  she is  a r e s i  
d e n t h e re , b u t perhaps she is  r e s id e n t  e lse w h e re  and o n ly  
d is c h a rg in g  a p a t r i o t i c  d u ty  a t  th e  re q u e s t  o f  a n o th e r . In  
any c a s e , she is  h e lp in g  to  sp read  th e  m essage.
P le a s e  sh are  th e  ite m  w ith  S e n a to r F is h e r  and Roger J e n k in s , 
whom I  b e l ie v e  to  be c u r r e n t ly  em ployed in  th e  L e g is la t u r e .
I  w ish  you a most s u c c e s s fu l s e s s io n .

W il l ia m  J .  Moran



M^Well Surrender Five Alaskan Islands
T b la  i t  a r r u g a n t - a n d  V « d u s i o n  o P X la a k a -J ro m  tb e  'n a w a ti - ' 

illo eafl •’ a t i s g  aeeatona a b d  f in a l  o f ; th e  S la ts
Cobp o t ,  W DIjam  D u k a f c a y a r  y  D e p a r tm e n t1!  p i t a  

t a t f B n c n  1 1 b ill H .R t W . 'k l o n g  l a  19WJ-. A lask an  B e p . R o g e r  J e n -
 c o -sp o n so rs  t r  r e q u ir e  a t )  k in s  sp o n so red  > reso lu tio n  u n r in g  ■'
t r e a ty  In c a a e  o f  an y  b o u n d a ry  l in e  o r  < th e  S U te  D e p a r tm e n t n o t  to y ie ld  to  - 
te r r i to ry  t r a n s f e r  a g re e m e n t! .  S en . '  S o v ie t d e m a n d !  o v e r  a  b o u n d a ry  Une
J e a n  I J a l n r f n t e n r i a  to  In tro d u c e - !  I * - th e  o il-rich  t o d  f lab -rich  B e r ir g
s im ila r  b ill In  Ib eS fcn a te . aea , e n d  tbe  S e n a te  p a ia e d  a  reso lu -

T b e  A la sk a n  le g is la tu re  la g e a r in g  t k n  sp o n so red  b y  S ta te  S en . P a u l
F is h e r  re s ta tin g  A la s k a a  ao V ere lg a ly  , 
o v e r  tb e  n r e T f l s s d a  to  lb *  A rc tic

i a n d O * j a d o U - r l c l i , |W w te b ,  .   _______
J i t  J o  O r S f W t U o f e i ;  e a r i r  I T b a  A la a k an  le g is la tu re  la g e a r in g

Ocean.
— --------- C a lifo rn ia  A sse m b ly w o m a n  M a ria n

/  L a F o l le t te  d e fe a d a /lb e  A la a k a n  posi­
tion  o th e r  S ta te  g o v e rn o r!  an .- leeta- 
la to ra  ab o u ld  In tro d u ce  b i lls  like 
th o s e  o f  R e p .  J e n k in s  a n d  l e n .  
F t ib e r ,  a n d  s ta n d  w ith  A la sk a  and  
C a lifo rn ia . L e t  a s  u rg e n tly  re q u e s t  
th a t  o u r  s ta t e  s e n a to rs  a n d  re p re s e n t­
a tiv e s  d o  10. A lao w r ite  to  o u r  U S . 
c o n g re s s m e n , a sk in g  th e m  to eo- 
s p o n s o r  t h e U l T l e t t u t l o e .

T h e se  Is la n d s  a r e  a  f ro n t  l in e  o f 
d e fe n se  a g a in s t  th e  S o v ie ts  a n d  H 
w ould  b e  a  tre m e n d o u s  d ip lo m a tic  
v ic to ry  fo r  th em  to  h a v e  th e m . T b *  
s u r r e n d e r  o f tb e  P a n a m a  C a n a l  p a le *  
In c o m p a n io n . T b e  S o v ie ts  a r e  a lso  
b u lly in g  th e  N o rw eg ia n s  In th e i r  p i r t  
o f tb e  B a r e n ts  S e a  fo r  b o th  e c o n o m ic  
a n d  m i l i t a r y  r e a s o n s .  T h e y  a r e  
a y i ta g  th e  B a r e n ts  S ea  fo r  o n  a n d  
w a r .

. S in c e re ly ,
  M llS . K .N . M c C O r

Parkersburg (West Virginia) News, February 20, 1980
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COO LINCOLN STREET 
HUNTSVILLE, ALABAMA 35801.

ICOSI 533-2335

J a n u a ry  14 , 1988

Sen . R ic k  U e h l in g  
c / o  M r . D a v id  Cobb 
P .O . Box V 
J u n e a u , A k . 99811

Re: W ra n g e l I s la n d  " g iv e - a w a y "

D ea r Sen . U e h l in g  and M r. Cobb:

I  h a ve  r e c e n t l y  re a d  t h a t  y o u r  o f f i c e  i s  le a d in g  th e  f i g h t  a g a in s t  th e  
U .S . S ta te  D e p a r tm e n t 's  e f f o r t  t o  g iv e  W ra n g e l I s la n d  t o  th e  S o v ie t  
g o ve rnm em t. I  commend y o u r  e f f o r t s  and hope t h a t  y o u  s u c c e e d .

I  c om m un ica te  w i t h  you  on t h i s  o c c a s io n  f o r  th e  p u rp o s e  o f  p r o v id in g
in f o r m a t io n  t o  a id  you  i n  th e  b a t t l e  w i t h  th e  S ta te  D e p a r tm e n t .  T h e re  
does e x i s t  a l e g a l  a rg u m e n t w h ic h  I  b e l ie v e  can  o f f e r  yo u  a v e r y  s o l i d  
p o s i t i o n  t o  oppose  any  a c t  o f  th e  S ta te  D e p a r tm e n t t o  g iv e  away W ra n g e l 
I s la n d .  T h a t a rg um en t i s  ba sed  upon  th e  e x t r e m e ly  l im i t e d  j u r i s d i c t i o n
o f  th e  U n i te d  S ta te s  in s id e  th e  s t a t e s  o f  th e  U n io n . I  e n c lo s e  h e r e w i th
a s h o r t ,  i n t r o d u c t o r y  b r i e f  I  p re p a re d  on th e  s u b je c t  o f  f e d e r a l  
j u r i s d i c t i o n .

The u l t im a t e  p o s i t i o n  ta k e n  i n  t h i s  b r i e f  ha s  th e  f u l l  and c o m p le te  
s u p p o r t  o f  a 600 page g o v e rnm en t r e p o r t  on t h i s  is s u e ;  I  h a ve  c i t e d
th e  r e p o r t  i n  my b r i e f  and I  e n c lo s e  h e r e w i th  c o p ie s  o f  a few  pages 
f ro m  th e  r e p o r t .  T h is  v i t a l  g o ve rnm en t r e p o r t  i s  now b e in g  p r i v a t e l y  
r e p r i n t e d  and you  may o b t a in  a c o p y  e f  i t  b y  s e n d in g  $ 2 5 .0 0  t o :

The R e se a rc h  Team
P .O . Box 151127
S a l t  L a ke  C i t y ,  U ta h  84115

I  f e e l  c e r t a i n  t h a t  t h i s  l e g a l  a rg um en t w i l l  be o f  immense h e lp  i n  y o u r  
f i g h t  a g a in s t  th e  S ta te  D e p a r tm e n t ,  w h ic h  has a b s o lu t e ly  no  j u r i s d i c t i o n  
o v e r  any n o n - g o v e r n m e n ta l ly  owned la n d  i n  A la s k a .  F u r t h e r ,  f o r  la n d s  
u n d e r r i v e r s  and s e a s , I  can  t h in k  o f  tw o  c a s e s , P o l l a r d  v .  Hagan and 
U ta h  v .  U n i te d  S ta te s  (d e c id e d  i n  M ay, 1 9 87 ) w h ic h  w i l l  a ls o  h e lp .  P le a s e  
s e r io u s l y  c o n s id e r  u s in g  t h i s  le g a l  a rg u m e n t i n  y o u r  f i g h t .

I f  I  can  be o f  a s s is ta n c e  f u r t h e r ,  p le a s e  f e e l  f r e e  t o  c a l l .

S in c e r e ly ,

L o w e l l  H . B e c r a f t ,  J r .

c c : G o v e rn o r o f  A la s k a
A t t o r n e y  G e n e ra l o f  A la s k a



PATRICIA S. ROGERS
1151 W e s te rn  A v e n u e , #A  

G ie n d a le ,  C a l i fo rn ia  91201  
(8 1 8 )  2 4 3 -4 8 3 5

M ay  1 3 , 1987

MAY 1 8 1987
The Honorable R ick Uehling 
Pouch V
Juneau, Alaska 99811 

Dear Mr. Uehling:

I am a former resident of Anchorage, Alaska, but left in 1972 and now live 
in California. Som etim es I wonder why I ever le ft .

I recently  came across  a "L e t te r  to  the Editor" in the Los Angeles Herald 
Examiner regarding a  big give-a.vay of some islands off A laska to  tne Soviets. 
Since I love A laska and am grea tly  concerned about anything regarding its 
fu ture , I followed up on i t .  I have discovered th a t  the islands in question, 
Wrangel being the  largest which is p resen tly  occupied by th e  Soviets, has 
been for some t im e  and they  guard it closely, a re  not p ar t  of some big 
give-away since i t  is unsure th a t  we tru ly  have any legal c la im  to  them .
Also they  are qu ite  far from the  curren t boundary.

I am concerned, however, about the  boundary negotiations and  have been 
provided a copy of your Resolution SJR 12. (I've enclosed a  copy, if it has 
been updated, I would apprec ia te  knowing)

I have been assured  by Senator Pete  Wilson tha t the best in te re s ts  of the 
United States and Alaska a re  being upheld, but a f te r  reading your Resolution,
I still question w hat the boundary negotiations a re  really all about. Is it 
just concerning the  m a tte r  of whether the  boundary line previously established 
is a straight line or more of a sem i-c irc le?  I also question what the  Soviets 
a re  seeking at th is tim e.

I would apprec ia te  any fu rther  inform ation you can offer, and  what the s ta tu s  
of your Resolution is a t the  present tim e. . It is of concern to  me tha t 
representatives of A laska a re  not being included in negotiations which would 
grea tly  a ffec t th e ir  fu ture . I realize with all the turmoil in Washington now 
Alaska isn 't  of p r im e  concern to  them , but I am nonetheless concerned.

Thank you.

Sincerely yours,

Patric ia  S. Rogers





THE NEW REPUBLIC
February 22, 1 9 8 8

Go Ahead, Make Our Day
The National Rifle Association has launched a new adver­
tising campaign. "The new ads are in response to a trend 
we're seeing in the whole gun control debate," says NRA 
spokesman Michael Lashbrook. "We're saying, hey, let's 
get off these fringe issues." By fringe issues he means 
controversies over the NRA's support for legalized plas­
tic guns that foil metal detectors, submachine guns, and 
armor-piercing bullets. Lashbrook says, "The core of this 
issue has always been self-defense. We just wanted to 
remind people of that."

NRA advertisements used to emphasize the use of guns 
for hunting and the portrayal of gun owners as normal, 
healthy Americans. Now nine full-page ads in the Wash­
ington Post, the New York Times, and other newspapers em­
phasize a different message. One shows a high-heeled shoe 
with the heel ripped off. The headline says: "He's followed 
you for two weeks. He'll rape you in two minutes." Anoth­
er shows a bent and twisted woman's locket. It reads: 
"Your mother just surprised two burglars who don't like 
surprises." A third presents a pair of shattered glasses with 
the caption, "You were beaten to death last night." It ends 
by asking, "Who cares?"

These advertisements pay lip service to the idea that 
they're not advocating the ownership of guns, merely de­
manding the right for those who wish to exercise it. But 
their actual point is clear enough. The message to women is 
that they are always vulnerable except when they're 
armed. The message to men is that they may not be doing 
all they can to protect their families. The alternative to "a 
bat, a bodyguard, or a handgun" is "your kids [hearing] 
your screams." The ads also suggest that if an unarmed

person is attacked, the assailant will be coddled by the 
media, the law, and the political system. Armed, at least 
you have a fighting chance.

The graphic nature and emotional manipulation of these 
ads have provoked criticism from gun control organiza­
tions and the media. But both sides in the gun debate have 
resorted to emotional advertising. What about the factual 
assertion that carrying or keeping a handgun is no more 
than a sensible precaution in a dangerous world? In several 
advertisements, the NRA offers statistics to strengthen its 
case. These deserve closer examination.

The U.S. Department of Justice found that only three percent of rape 
attempts against armed victims are completed. This is an impres­
sive figure. It implies that carrying a gun can prevent rapes 
97 percent of the time. It doesn't say what percentage of 
rape attempts against unarmed victims are completed. Nor 
does it say how many people are victimized by guns that 
were purchased to guard against rape attempts but found 
other uses. The source of the statistic is a Justice Depart­
ment report published in 1979 called "Rape Victimization 
in 26 American Cities." Fewer than 50 victims were inter­
viewed for the report, far fewer than the minimum needed 
to draw a statistically reliable conclusion. After the adver­
tisement came out, the Justice Department released a state­
ment rebutting the NRA's claim.

What more reliable studies have shown—and what the 
police say—is that pulling a handgun in a dangerous situa­
tion is more likely to end your life than to save it. Since 
most people aren't trained to handle a gun in such situa­
tions, attackers can often easily take the gun away. And 
even people who are trained have difficulty firing at a
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flesh-and-blood target. That hesitation gives the attacker 
time to respond, frequently with more violence than he 
otherwise would have employed.
According to U.S. Department of Justice research [says the NRA], 

91 percent of active handgun-carrying felons believe they could get 
their hands on an illegal, black market gun within "a few days" of 
release from prison. The idea here is that gun control laws 
don't keep criminals from buying guns, but they do keep 
guns away from honest people who wish only to protect 
themselves. The NRA uses this statistic to argue against 
waiting periods and background checks for gun buyers, 
two provisions of a bill now being considered by Congress.

The figure comes from a 1986 Justice Department study 
in which incarcerated felons were asked where they bought 
their guns. Again the methodology is dubious. Prison in­
mates are not reliable survey subjects, and the fact that they

believe something, or say they believe it, doesn't make it* 
true. But even if this "belief" is accurate, most guns avail­
able on the black market are there precisely because they've 
been stolen from people who acquired them legally. Hand­
guns in particular are virtually impossible to keep tr.-ck of. 
Gun control organizations estimate that there are between 
30 million and 40 million handguns in this country. In a 
recent letter to the Washington Post, Senator Daniel Moyni- 
han used a figure of 70 million. In fact, as the FBI admits, no 
one really knows just how many there are. Waiting periods 
and background checks would at least give some idea where 
these guns are going. They would also prevent some spur- 
of-the-moment killings, such as the one in which a Miami 
investor bought a gun immediately after the October stock 
mancet crash and killed his broker.
Criminal research confirms that Americans thwart 650,000 at-

T h e  Z e i t g e i s t  C h e c k l i s t BY CHARLES PAUL FREUND
ThisWeek Last Woeks Week on Chart
1. PIPE SCREAM IS* * 7
Me^se. Since Gorbachev saved Reagan's elastic political skin last 
December, Reagan associates have resumed their role o f surrogate 
bogeymen. The Meese pipeline story created bigger headlines than 
Wedtech ever did, and nobody's even seen the already infamous 
payoff memo. Meese may have gotten stuck being the administra­
tion's "man you love to hate," but what is wonderful is how he 
strains to fill the role.
2. FLATLAND U*  — 1
Iowa. You w ill not hear about Iowa again fo r fou r years— not what 
its overalled breakfasters think, how its economy is doing, how lib ­
eral the Register is, not about anything save potential disasters. Yet 
Iowans narrow the field. It is a quadrennial coverage then.e, on slow 
weeks, that the presidential process is absurd. Fix-it suggestions, 
however, remain low-grade background noise at best.
3. LIVING ROOM BORE 3 13
Nicaragua. Nicaragua's collapsed economy has recently received 
more attention than the contras as a motivation fo r peace. Although 
Sandinista mismanagement and corruption have contributed to the 
hardships, so have U.S. pressures. These stories have occasioned no 
empathetic response at all. Is the often emotional public willing to 
accept siege where it rejects war, or is it jusf the usual indifference 
to Latins?
4. OFFENSIVE LINE IS* * 4
Sports racism. Received wisdom is that the Super Bowl outcome 
proved something about black QBs. But this condescending focus 
takes the Campanis/Snyder line seriously. It is more insidious—  
and says more about the pathology o f race relations— than many 
o f the overt discrimination cases that have lately crowded the 
papers.
5. GUIDE TO THE COSMO " 2 8
AIDS. AIDS is building as a story again, but confusion still out­
weighs panic. The controversial Cosmo piece arguing that heterosex­
ual sex hardly ever results in AIDS appeared to strike a note aheady 
resonating in the culture. Koop's suggestion that no AIDS cure will 
ever be found raised few eyebrows— as did the discovery in the

‘ Item resurfaces in the Zeitgeist after at least one week's absence.

U.S. o f a second AIDS virus. The big AIDS story is giving i.v. drug 
users new needles, and that's a drug story.
6. BURNING BUSH ^  1 2
Ralher-Bush. The moral o f the Rather-Bush story, fo r Bush, is that 
the media abhor a type-violation the way nature abhors a vacuum. 
The line on Bush is that he's still Bertie Wooster, on ly now striking 
a false, belligerent pose with his interlocutors. Worse, Bush is now 
supposed to have a public Jeeves who's getting him through tight 
spots: Roger Ailes, Nixon's 1968 Svengali. I f  this takes, Bush won't 
be able to a fford more belligerence.
7. GRIN AND BAYER IT 10 2
Health. W ho says there's no good news? The key to reducing heart 
attack risk is reportedly aheady in your medicine cabinet, and no 
drug company stands to make a fortune from  a patent. The aspirin 
story just gets more interesting. Nobody seems to understand why 
it's good fo r headaches to begin with, and now this.
8. LOAN STAR — 1
John Connally. Connally was never popular with the media; he was 
typed a wheeler-dealer. Failure has transformed him into a coura­
geous figure, pro^gonist o f a Texas tragedy. Would Connally's 
story have spun this way a decade ago? O r is the bloodied-but- 
unbowed angle a subliminal extension o f a similar theme involving 
the nation at large?
9. NAKED HUNCH - . 1
Drug legalization. Ubiquitous drug-related crime, murderous turf 
gang wars, extensive international corruption, and the destruc­
tion o f entire governments (R IP  Colombia) are leading even some 
social conservatives to ponder the wisdom o f drug prohibition. 
Licensing drugs, many are saying aloud, could exert both legal 
and social control on their use. Prohibition increasingly appears 
futile eultL ally, fatuous politically, and a staggering waste 
o f money.
10. MY BACK PAGES — 1
The new nostalgia. Memories magazine, PBS's series on TV  history, the 
best-selling Chronicles of the 20th Cenhiry, and the defunct "O u r 
W orld" series all point to a new kind o f boomer nostalgia. Used to 
be that nostalgia dripped with sentiment, and was essentially social. 
This stu ff is all recycled news and celebrities, the past's greatest 
hits. As with old Top 40 songs, the memories it evokes are essential­
ly  narcissistic.
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stacks each year with privately owned firearms. This figure was 
calculated by Gary Kleck, a Florida State University crimi­
nologist. Kleck didn't actually do any research. Instead, he 
reinterpreted the results of a seven-year-old survey that 
asked respondents if they had ever used a handgun for self­
protection. Since the term "self-protection" was broadly 
defined, respondents could answer positively if they heard 
a noise in the basement and checked it out with a gun. The 
study was based on a sample of about 1,000. Kleck extrap­
olated to come up with figures for the entire country. It's 
not clear how he came up with an annual figure when the 
original poll had no time limit.

By stressing the "preventive" uses of handguns, the 
NRA avoids confronting the fact that only a tiny percent­
age of handgun victims are criminals caught in the act of 
assault or burglary. Some 22,000 people were killed by 
handguns in 1986. Roughly 12,000 of those deaths were 
suicides, one statistic the NRA doesn't like to talk about. 
Another 1,000 deaths were fatal accidents. Then there were 
9,345 intentional handgun killings. If the NRA's view of 
the world were accurate, these deaths would involve either 
a criminal shooting an innocent victim or an armed poten­
tial victim shooting a criminal. Now, anyone who purpose­
ly kills with a handgun, except in self-defense, is a criminal 
by definition. But most are not professional criminals, and 
many might not be criminals at all if it weren't for the easy 
availability of guns. According to the FBI, 60 percent of 
murder victims are related to or acquainted with their 
killers. Many of these killings were crimes of passion that 
occurred simply because a handgun was around.

According to data from FBI reports compiled by the 
National Coalition to Ban Handguns, there were only 
193 homicides committed in self-defense in 1986. That 
means it was roughly 115 times more likely that a handgun 
wouid be used in a suicide, murder, or accident than in 
legitimate self-defense against a criminal. These statistics 
vary little from year to year.

W  E SUPPORT the banning of handgun sales, as do 
some 40 percent of Americans, according to Gallup. 

But the NRA still has the influence to keep that from 
happening. Republicans in particular are susceptible to 
pressure. At a recent meeting of the Gun Owners of New 
Hampshire, all six Republican presidential candidates 
vowed to veto pending gun control legislation. "My idea 
of gun control is a steady aim," Jack Kemp said.

At the very least, we could make it harder for people 
to own a handgun. As things stand, gun ownership is 
regulated by a hodgepodge of laws that vary from state to 
state. We should apply the same standard to private gun 
ownership that we do to automobile ownership: by requir­
ing that all gun owners pass a test to get a license, register 
guns with state bureaus, pay an annual tax on their guns, 
and carry mandatory insurance for gun-related accidents.

Perhaps it's encouraging that the NRA has been driven 
to new depths of deception and hysteria. It may be a sign 
that the gun lobby's long-standing campaign against com­
mon sense is getting more desperate.

N o t e b o o k

□ THEY NEVER STOP:

Job market looks dim for 
office workers in early ’88

— Orange County Register, January 5

Job Prospects Bright for 
Office Workers, Study Says

— Los Angeles Times, same day 
(thanks to Michael A. Fried, Garden Grove, California)

Prof it  at R e c o v e r i n g  B a n k A m e r i c a

—New York Times, January 22

B a n k A m e r i c a ’s  w o r s t  a n n u a l  lo s s
—New York Daily News, same day 

(thanks to Larry Mone, New York, New York)

C o c a in e  o n  W a n e
—San Francisco Chronicle, January 18, page 18

A las  For P aren ts  —  N o w  It 's  C o c a in e
—same paper same day, same page 

(thanks to Robert H. Glidden, Oakland, California)

Going to  Europe? Don’t hold your breath  awaiting bargains

—Minneapolis Star Tribune, January 10

Low dollar hasn’t killed bargains in Europe
—same paper, same day

□ SEE DICK RUN, CONTINUED: Representative Richard Gep­
hardt made great hay in Iowa denouncing nasty foreigners 
for keeping out American goods, especially American farm 
goods. For example, he said in Cedar Rapids the week be­
fore the Iowa caucuses: "Rice in Japan—a staple of their 
diet—costs seven times what it does in the United States, 
because they won't let any foreign rice in. It's not right. It's 
not just. It's not fair." Japan's rice policy is deplorable, to be 
sure. Just as deplorable as America's sugar quotas, which 
keep out foreign sugar in order to protect the wealth of a 
tiny group of domestic sugar growers. Michael Wines 
notes in the Los Angeles Times that Gephardt voted twice in 
the past few years to retain the sugar program. Because of 
this policy, sugar costs more than three times as much in 
the United States as it does on the world market. Gephardt 
says the difference is that Japan bans foreign rice com­
pletely, while we merely restrict imported sugar through 
quotas. This is of little comfort to nations such as the Phil­
ippines—nations we are rather anxious to help—that find 
our market blocked. "We've had a devil of a time keeping 
our sugar people in business," Gephardt told Wines, ex­
plaining his votes. Sure, and the reason has nothing to do
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with foreign trade barriers to American sugar, any more 
than Japan's trouble keeping its rice producers in business 
has anything to do with foreign trade barriers to Japanese 
rice. If Gephardt's belief is that sugar producers must be 
kept in business whether they can compete fairly or not 
(and of course they can't), he should quit pretending that 
all he wants is "a level playing field."

P o s t c a r d  Ir a q

G u n s  A n d  P e n c i l s

Basra, Iraq
Sometimes the roar of exploding shells is so loud that 
teachers at Basra University halt their classes while they 
decide whethe to run for makeshift shelter in the sand­
bagged lobby. One day, when a shell slammed into the 
roof of a nearby dormitory, a lecturer barely paused. "We 
continued our class," says law student Moaed El Shawi, 
waiting in front of a wall of sandbags for the next class to 
begin. "The teacher said, 'This is just shelling.'"

The war along the frontier, just 15 or so miles from here, 
is in its eighth year. A professor of English who returned 
here two-and-a-half years ago after studying in the United 
States points to where shells have landed among small fac­
ulty bungalows. The hard cement blocks of the universi­
ty—built several years ago as the campus retreated from 
across the Shatt-al-Arab river—face the road to Faw, the 
port 50 miles to the south that fell to Iran in 1986 and is now 
held by 30,000 Iranian troops. Shells fall on the road almost 
daily. A week before my visit, one of them killed eight peo­
ple at another campus of the university several miles away.

Through it all, students learn to say what's expected, and 
what many of them appear to believe. Could the Revolu­
tionary Guards of Iran's Ayatollah Khomeini break 
through the Iraqi lines, storm the shattered downtown, and 
reach the campus? "Impossible," says El Shawi. "It is fur­
ther than the stars. They fire shells into the city because 
they have failed on the front."

In Basra, Iraq's second-largest city and once a thriving
oil-rich port, defiance appears mor . genuine than in Bagh­
dad, 350 miles northwest. Here, where the hulls of ships 
sunk early in the war wallow in the Shatt-al-Arab before a 
second line of bunkers manned by Iraqi soldiers, the reality 
is obvious. President Saddam Hussein, dictatorial, vainglo­
rious, and intolerant, must be preferable to the alternative 
just a 130mm-cannon's range to the east.

The sight of students crowding the campuses appears to 
confirm the image of Hussein as an enlightened despot 
anxious to build up the country through education. The 
yearning for culture, for class, for a common sense of 
identity against a highly nationalist foe permeates the 
campaign to prepare the country's youth for war. "The 
main aim of Iran is to make Iraq backward, to make Iraq

close all schools and universities," says Anwar Mahlud 
Thiban, president of the National Union of Iraqi Students 
and Youth, through which the government channels all 
student activities outside the classrooms. "Our response is 
to keep them open."

Thiban describes himself as a Ph.D. candidate, but he 
looks nearly as old as Hussein, who is 51, and admits at the 
end of our conversation that they have known each other 
since their childhood. At best the students' organization is 
an arm for propaganda, churning out magazines, channel­
ing campus activism and running summer camps and 
workshops. At worst, it's a cover for spying on behalf of 
Hussein's Ba'athist Party, which dominates it. Indeed, Thi­
ban boasts of the union's founding in 1961 as part of the 
revolution against the "dictatorial, Communist regime" 
that overthrew the monarchy in tho bloody 1958 coup. 
Hussein, in self-exile in Syria and Egypt in the early 1960s 
and a law student in Baghdad after the 1963 coup, saw the 
union as a device for surrounding himself with dedicated 
young allies—and for closely watching the nation's youth 
for signs of dissent. "After the success of the 1968 revolu­
tion, the real work of Iraqi students changed from negative 
resistance to the positive kind," says Thiban.

After a lifetime of student union brainwashing, many 
young people seem spontaneously supportive of Hussein. 
Children sing such ditties as "Oh, Father, Take Us to the 
Front," and profess, on television and radio, in the class­
room and at meetings of the Young Pioneers (a socialist 
Iraqi equivalent of the Boy Scouts), their undying devotion 
to a man who came to full power only a year before going 
to war. "We sacrifice our lives for you, for the brave leader 
we can see at early dawn," says a winsome little girl on 
television. In high-pitched tones a boy loudly recites one 
of Hussein's favorite themes: "Iraq, the country of two 
rivers, the descendant of those great people of Babylon."

Thanks partly to the student union, which monitors 
primary, elementary, and high schools as well as the week­
ly "cultural" classes in the university, Iraqis learn the his­
tory of a civilization at least 8,000 years old. By the time 
they are out of grade school they know that society in the 
region reached its height in Babylon, under Nebuchadnez­
zar, until defeated by Persian hordes in 500 B.C. And every 
Iraqi child has heard of Qadissiya, the site of a great Per­
sian defeat at Arab hands in 637 A.D. Hussein refers to the 
conflict with Iran as "The Qadissiya War." The military 
newspaper is named Qadissiya. The government runs a 
Center for the Rehabilitation of the Qadissiya War Vic­
tims, with special programs for handicapped veterans. His­
tory, as promulgated by Hussein, must repeat itself.

Not fooled by its own propaganda, however, the gov­
ernment appears painfully aware of the dangers of dissent. 
Fh'e years ago casualty figures became unavailable. Trucks 
and cars bearing bodies from the front do not enter cities 
and towns by daylight. The government forbids public 
mourning and orders families to keep funerals brief. The 
soldiers, often fated to serve for the duration of a war 
without end, are rewarded with extraordinary privileges. 
They get a week's leave for every three on the front. Offi-
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Policeman ‘just plain scared’ of Florida’s new gun law
By PUTTER KIERNAN
Reuter

M IA M I — A  new  F lo r id a  law  th a t 
w i l l  a llow  v ir tu a l ly  anyone to  ca rry  
a concealed weapon goes in to  effect 
Thursday, and one po licem an said he 
is “ ju s t p la in  scared".

The new la w  was passed b y  the 
state leg is la tu re  in  M ay w ith  sup­
p o rt from  the N a tio n a l R if le  Associ­
a tion (NRA) and q u ic k ly  signed by  
the s ta te ’s conserva tive governor, 
Bob Martinez.

Accord ing to  state o ff ic ia ls , some 
130,000 pe rm its  w i l l  be issued annu­

a lly  under the new state regu la tions.
Bo th  c ritics  and proponents o f 

handguns agree the law  is the most 
lib e ra l in  the coun try . U nde r its  
prov is ions anyone who does n o t 
have a c r im in a l record is en title d  to  
purchase a $125 state p e rm it to  ca rry  
a concealed weapon a fte r passing a 
b r ie f course — one to tw o  hours — in  
gun safety.

“ Can you imagine everyone c a rry ­
ing  a concealed weapon ju s t because 
they w an t to?”  asked one M iam i 
police sergeant. “ I t  w i l l  be l ik e  
Dodge C ity  in  the o ld  days.”

Dodge C ity ,  Kansas, was the  
no rthe rn  ra i l  te rm inus fo r  ca ttle  
d rives from  Texas and Oklahoma. 
Cowboys were pa id  when the ca ttle  
w ere sold and the tow n  became 
kn ow n  fo r  gun figh ts  and k ill in g s .

L a rg e ly  ru ra l s ta te  le g is la to rs  
w ere  undeterred b y  warn ings b y  c ity  
law m ake rs  and po lice  o ffic ia ls , w ho 
p red ic ted  th a t accidenta l shootings, 
suicides and crimes in v o lv in g  guns 
w ou ld  rise d ram a tica lly . F lo r id a  a l­
ready has the fou rth -h ighes t m u rde r 
ra te  in  the na tion .

J im  Sm ith , F lo r id a  secretary o f

state, whose o ffice  is responsible fo r 
is su in g  th e  p e rm its , sa id  peop le 
must, rea lize th a t hav ing a license to 
ca rry  a weapon is no t the same th in g  
as hav ing a license to  use it .

“ I ’n i concerned th a t those w ith  
the licenses w i l l  th in k  th a t means 
they can go around be ing super 
cops,”  he to ld  reporte rs recen tly , r

M arion  Ham m er, the N R A  lobby ­
is t, dism issed such concerns. “ The 
average c itizen  is ve ry  responsib le,”  
she said,.

“ Thousands o f crimes have been 
prevented w ith o u t a shot be ing fire d

ju s t because a c r im in a l realized his 
intended v ic t im  was armed,”  she 
said, add ing th a t the  leg is la tio n  was 
“ as much a m a tte r o f res to ring  
freedom as i t  is abou t guns.”

H am m er tr ie d  unsuccessfully fo r 
several years to  get th is  leg is la tion  
passed. P rev ious ly , the s ta te ’s d em o -. 
cra tic  governor, Bob Graham , now  a 
U.S. senator, had vetoed the p ro ­
posed changes in  the law .

When M a rtin e z ' to o k  over th is  
year, however, “ the tim e  was r ip e ,”  
said Ba rbara  Lau tm an o f Handgun 
C on tro l Inc. < :
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O r ig in a l  sp o nso rs : Rodey, S zym anski,
U e h lin g , e t  a l .

IN  THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 15 ( J u d ic ia r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESSION

P ro p o s in g  an amendment to  th e  C o n s t i tu ­
t io n  o f  th e  S ta te  o f  A la s k a  r e l a t i n g  to  

th e  r i g h t  o f  a p erso n  to  keep and b e a r 
arm s.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c tio n  1 . A r t i c l e  I ,  s e c . 19 , C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a , 

i s  amended to  re a d :
SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL-REGULATED 

M IL IT IA  BEING NECESSARY TO THE SECURITY OF.A FREE STAX&t n THE] r i g h t  o f
th e  p e o p le  to  keep and b e a r arms f o r  la w f u ^  p u rp o s e s / s h a l l  n o t  be ! 
in f r in g e d .

*  S ec . 2 . LEGISLATIVE INTENT. (a )  In  p ro p o s in g  th e  amendment to I
a r t .  I ,  sec . 19 , C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a , in  s e c . 1 o f  t h is  !I
r e s o lu t io n ,  th e  le g is la t u r e  in te n d s  o n ly  th a t  th e  proposed  amendment c l a r i -  | 
f y  th e  A la s k a  C o n s t i tu t io n  by p ro v id in g  t h a t  th e  r i g h t  to  keep and b e a r j
arms is  an in d iv id u a l  r i g h t  as w e l l  as a c o l l e c t iv e  r i g h t .  The amendment, j

1

i f  a d o p te d , shou ld  n o t be c o n s tru e d  to  p re c lu d e  th e  r e g u la t io n  o f  th e  j
i

manner in  w hich  arms may be b o rn e , c a r r ie d ,  o r  u s ed . F o r exam p le , th e  i
i

a d o p tio n  o f  t h is  amendment sh o u ld  n o t be in t e r p r e t e d  to  r e p e a l  o r  to  re n d e r  i
!! u n c o n s t i tu t io n a l  s ta tu te s  o r m u n ic ip a l o rd in a n c e s  re g a r d in g  a s s a u l t ,  m is- 

25 1i| conduct in v o lv in g  weapons, o r o th e r  s im i la r  o f fe n s e s .

27!
I

281
I

29

(b ) In  th e  p re p a ra t io n  o f  i t s  n e u t r a l  summary u nd er AS 1 5 .5 8 . -
0 2 0 ( 6 ) ( C ) ,  th e  L e g is la t iv e  A f f a i r s  Agency s h a l l  c o n s id e r  th e  s ta te m e n t o f  i
l e g i s l a t i v e  in t e n t  c o n ta in e d  in  (a )  o f  t h is  s e c t io n .  j

*  S ec. 3 . The amendment proposed by t h is  r e s o lu t io n  s h a l l  be p la c e d
- 1 -  HCS CSSJR 1 5 (J u d )
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O r ig in a l  sp o nso rs : Rodey, S zym anski,
U e h lin g , e t  a l .

IN  THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 15 ( J u d ic ia r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESSION

P ro p o s in g  an amendment to  th e  C o n s t i tu ­
t io n  o f  th e  S ta te  o f  A la s k a  r e la t i n g  to  

th e  r i g h t  o f  a p e rso n  to  keep and b ear 
arm s.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c tio n  1 . A r t i c l e  I ,  s e c . 19 , C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a , 

is  amended to  re a d :
SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL-REGULATED

M IL IT IA  BEING NECESSARY TO THE SECURITY OF.A FREE STATE, THE] r i g h t  o f
th e  p eo p le  to  keep and b e a r arms f o r  la w f u l  purposes s h a l l  n o t be
in f r in e e d  J t y c e c^~\ ^

7  r  ~  ................. '  "  ~ 0 to ^ U t u 3 T  v
* S ec. 2 . LEGISLATIVE INTENT. (a )  In  p ro p o s in g  th e  amendment to

a r t .  I ,  se c . 19 , C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a , in  sec . I o f  th is  
r e s o lu t io n ,  th e  le g is la t u r e  in te n d s  o n ly  t h a t  th e  proposed  amendment c l a r i ­
f y  th e  A la s k a  C o n s t i tu t io n  by p ro v id in g  t h a t  th e  r i g h t  to  keep and b ea r 
arms is  an in d iv id u a l  r i g h t  as w e l l  as a c o l l e c t i v e  r i g h t .  The amendment, 
i f  ad o p ted , sh o u ld  n o t be c o n s tru e d  to  p re c lu d e  th e  r e g u la t io n  o f  th e  

manner in  w h ich  arms nay be b o rn e , c a r r ie d ,  o r  u sed . F or exam ple , the  
a d o p tio n  o f  t h is  amendment should  n o t be in t e r p r e t e d  to  r e p e a l  o r to  re n d e r  
u n c o n s t i tu t io n a l  s ta tu te s  o r m u n ic ip a l o rd in a n c e s  re g a rd in g  a s s a u l t ,  m is ­
conduct in v o lv in g  weapons, o r o th e r  s im i la r  o f fe n s e s .

(b ) In  th e  p re p a r a t io n  o f  i t s  n e u t r a l  summary under AS 1 5 .5 8 . -  
0 2 0 ( 6 ) (C ) ,  th e  L e g is la t iv e  A f f a i r s  Agency s h a l l  c o n s id e r  th e  s ta te m e n t o f  
l e g i s l a t i v e  in t e n t  c o n ta in e d  in  (a )  o f  t h is  s e c t io n .

*  Sec. 3 . The amendment proposed by t h is  r e s o lu t io n  s h a l l  be p la c e d
- 1 -  HCS CSSJR 1 5 (Jud)
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w ith  a r t .  X I I I ,  s e c . 1 , C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a , and th e  e le c ­
t io n  laws o f  th e  s t a t e .

HCS CSSJR 1 5 ( Ju d )



W i  i f  A H A 8 I u 
TOOl ILlfiOSLAirlSg

LEGISLATIVE AFFARS AGENCY
LEGISLATIVE REFERENCE LIBRARY

May, 1988
C opies o f  m in u te s  l i s t e d  b e lo w  w ere o r i g i n a l l y  in c lu d e d  
in  t h is  f i l e .  The m in u te s  a re  a v a i la b le  on th e  STAIRS 
d a ta b a s e  CMPR. In  o rd e r  to  save space c o p ie s  o f  m in u te s  
have n o t been l e f t  in  th e  f i l e s . M ary Van Nimwegen

U ' S u b -  5~

14. T u b - 5-V-S*
u  T u b  / ' z o p . m  ■

POOCH V . STAtE C A P IK X  
JUNEAU , ALASKA 9 9 8 I I  

9 0 7 .< ftS  3 8 0 0



Please enter into the record my testimony to the — — " T XW/ g .  1*^x1—
committee name

committee on h ?  £ 5  C  $  T P  , dated ------------------ --
bill/subject

/ s  ^

U  S  ^  ^  ^  ^  ^  _

S  *  < ^ y  ■ S '^ T ?  / S -. _2T , £ ^ _  r ^ m r / -

/ / '  t f Z ^ u A ™  / e  / ,  4 ^ "  4 Z ? / /  A  A U y ,

X * - , *  7 ? t r̂ //r-f / / c  ? £  /
#  r/t+f O ^ .  / s~ , ,

as-*j  jrPL/s'' /Zs7^- / r  "

_ ^ 1 4 £ _________________________
Representing (Optional)

/ < 2 - 2  6L   £2j u .k j ^

Address
 ^ P ? -  3 4 / 2 _______________

Phone No.

9/86 Legislative Information Office





Official Business

P . O .  B O X  V  
S t a t e  C a p i t o l

COMMITTEE ON STATE AFFAIRS J u n e a u ,  A l a s k a  99811
M arch 10 , 1988

Jan  S t i l l  
Box 188
D o u g la s , AK 99824  
D ear Ja n :

A few  days ago you re c e iv e d  a m a il in g  from  th e  W ash in g to n , 
D .C . o f f i c e  o f  th e  N a t io n a l  R i f l e  A s s o c ia t io n  re q u e s t in g  you to  
c o n ta c t  me re g a rd in g  SJR 1 5 , p ro p o s in g  an amendment t o  th e  
C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a  r e l a t i n g  t o  th e  r i g h t  o f  a 
p ers o n  t o  keep  and b e a r  arm s. The l e t t e r  c la im e d  t h a t  th e  
r e s o lu t io n  had been " b o t t le d  up" in  my co m m ittee  and t h a t  I  
" s in g le  h a n d e d ly "  was r e s t r i c t i n g  th e  p ro g re s s  o f  t h i s  
r e s o lu t io n .  To p u t  i t  b l u n t l y ,  t h a t  l e t t e r  was w rong.

The A la s k a  Peace O f f ic e r s  A s s o c ia t io n , made up o f  law  
e n fo rc e m e n t o f f i c i a l s  a l l  o v e r th e  s t a t e  o f  A la s k a  asked f o r  
c l a r i f i c a t i o n  in  SJR 15 t h a t  re a s o n a b le  r e g u la t io n  o f  th e  methods 
o f  c a r r y in g  f ir e a r m s  (c o n v ic te d  fe lo n s ,  co n c e a le d  weapons, e t c . )  
w ould  n o t  be p re c lu d e d . Such a c l a r i f i c a t i o n  was a ls o  re q u e s te d  
by th e  A la s k a  C r im in a l J u s t ic e  W orking  Group w hich  in c lu d e s  th e  
D ep artm en t o f  P u b lic  S a fe ty ,  th e  A tto rn e y  G e n e ra l, th e  C o u rt 
System , and o th e r s .  I  t h in k  th e y  have le g i t im a t e  co ncerns and a 
r i g h t  to  e x p re s s  them  and I  am n o t g o in g  t o  p re c lu d e  t h e i r  
o p p o r tu n ity  to  t e s t i f y  j u s t  because some guy in  W ash in g to n , D .C . 
d o e s n 't  c a re  how we do th in g s  h e re  in  A la s k a .

F o r y o u r in fo r m a t io n ,  th r e e  h e a r in g s  have been h e ld  on t h is  
r e s o lu t io n  by th e  s t a t e  A f f a i r s  C om m ittee w hich  I  c h a i r .  On 
F e b ru a ry  17 , we h e a rd  from  S e n a to r Rodey, th e  sponsor o f  SJR 15 , 
and from  r e p r e s e n ta t iv e s  o f  th e  N a t io n a l  R i f l e  A s s o c ia t io n . On 
th e  2 9 th  o f  F e b ru a ry , we h e a rd  a d d i t io n a l  te s t im o n y  from  th e  NRA 
and from  th e  A la s k a  Peace O f f ic e r s  A s s o c ia t io n . On March 2 , we 
to o k  th e  re m a in in g  te s t im o n y  on th e  r e s o lu t io n ,  t h i s  t im e  h e a r in g  
from  th e  D ep artm en t o f  Law and th e  D ep artm ent o f  P u b lic  S a fe ty .  
We have h e ld  th r e e  h e a r in g s  in  th e  space o f  two weeks t im e , 
sp en d in g  2 - 1 /2  h o u rs  o f  th e  c o m m itte e 's  t im e  on t h i s  r e s o lu t io n .  
The co m m ittee  has made a s e r io u s  e f f o r t  t o  u n d e rs ta n d  th e  com plex 
l e g a l  is s u e s  in v o lv e d  and to  h e a r  from  a l l  in te r e s t e d  p a r t i e s .



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o r  L e g i s l a t i v e  a c t i o n  

1 6 0 0  R h o d e  Is l a n d  A v e n u e . N.W.
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PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA 
SUPPORT SJ.R. 13, THE CONSTITUTIONAL AMENDKCNT

Dear NRA Member: February 23,1988

Urgent! The battle to protect your firearms rights is on in Juneau. As a sportsmar\ in 
State House District 4B, your help is needed today to secure passage of SJ.R. 15, the right to 
keep and bear arms and firearms preemption amendment to your state constitution.

Make no mistake, passage of S.J.R. 15 is absolutely necessary in Alaska to clarify that 
the Alaska Constitution guarantees the individual right to keep end bear arms and ensure that 
localities may not pass "Morton Grove-style" handgun bans nor any other restrictive gun rights 
legislation.

The future of this critical bill rests largely in the hands of your State Representative, 
Fran Ulmer, who is Chairperson of the House State Affairs Committee. Representative Ulmer 
is currently refusing to allow the Committee to vote on S.J.R. 15, despite the overwhelming 
support shown for this bill. Representative Ulmer is holding the bill simcly because the Alaska 
Peace Officer's Association (APOA) sent written dissent to the February 17 Committee 
hearing — but did not even make the effort to attend the hearing.

The opposition of the APOA is based on the mistaken belief that S.J.R. 15 will create a 
situation where felons are no longer excluded from firearm ownership. Additionally, they 
mistakenly believe S J.R. 15 will invalidate some of the laws currently in effect in Alaska such 
as those regulating concealed weapons and possession of firearms by intoxicated persons.

It has been pointed out to the APOA and to Representative Ulmer that there is an 
extensive amount of court precedence which clearly shows that S.J.R. 15 will not preclude 
reasonable regulations on firearms such as those previously mentioned. These are facts -- 
backed by court decisions — that cannot be ignored.

There is absolutely no doubt that the important language reforms in SJ.R. 15 are 
needed in the State of Alaska. Although many of you may feel that your right to keep and 
bear arms i3 protected by both the U.S. and your state constitution, this simply is not soi 
Recent court rulings at the federal level have rejected the Second Amendment to the U.S. 
Constitution as it relates to the states. What the courts have stated is that the Second 
Amendment applies only to the federal government; therefore, unless a state has a similar 
provision in its constitution, the firearms rights of the citizens are in extreme jeopardy!

And unfortunately, in Alaska, your current state constitutional amendment does not 
protect your right to keep and bear arms for hunting, recreational shooting, self defense or any 
number of legitimate reasons. Indeed, a recent opinion by the Alaska Attorney General on the 
meaning of Article I, Section 19, of the Alaska Constitution states: "The modem judicial view 
has increasingly found that the guaranteed right to keep and bear arms is not an individually 
protected right, but rather a collective right which allows the people of the various states to 
serve in a militia."



O r i g i n a l  s p o n s o r s :  R o d e y ,  A b o o d ,
B e n n e t t ,  e t  a l

I N  T H E  S E N A T E BY THE JUD IC IARY COMMITTEE
H O U S E  C S  F O R  C S  F O R  S E N A T E  J O I N T  R E S O L U T I O N  N O .  3 9  ( J u d i c i a r y )  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u ­

t i o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  

t h e  r i g h t  o f  a  c i t i z e n  t o  k e e p  a n d  b e a r

a r m s .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E -  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A r t i c l e  I ,  s e c .  1 9 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  

i s  a m e n d e d  t o  r e a d :

S E C T I O N  1 9 .  R I G H T  T O  K E E P  A N D  B E A R  A R M S .  T h e  [ A  W E L L - R E G U L A T E D  

M I L I T I A  B E I N G  N E C E S S A R Y  T O  T H E  S E C U R I T Y  O F  A  F R E E  S T A T E ,  T H E ]  r i g h t  o f

^ a ^ p d r s o  t o  k e e p  a n d  b e a r  a r m s  f o r  l a w f u l  p u r p o s e s  s h a l l

n o t  b e  i n f r i n g e d .

*  S e c .  2 .  L E G I S L A T I V E  I N T E N T .  ' T h e  l e g i s l a t u r e  i n t e n d s  t h a t  t h e  a m e n d ­

m e n t  c l a r i f y  t h e  A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  t h a t  t h e  r i g h t  t o  k e e p  

a n d  b e a r  a r m s  i s  a n  i n d i v i d u a l  r i g h t  r a t h e r  t h a n  a  c o l l e c t i v e  r i g h t .  T h i s  

a m e n d m e n t  d o e s  n o t  r e p e a l  o r  r e n d e r  u n c o n s t i t u t i o n a l  s t a t u t e s  s u c h  a s  

a s s a u l t  w i t h  a  d a n g e r o u s  w e a p o n  o r  b e i n g  a  f e l o n  i n  p o s s e s s i o n  o f  a  f i r e a r m  

o r  s i m i l a r  l a w s ,  o r d i n a n c e s ,  o r  r e g u l a t i o n s  o f  m u n i c i p a l i t i e s  o r  i n s t r u m e n ­

t a l i t i e s  o f  t h e  s t a t e .

*  S e c .  3 .  I n  t h e  p r e p a r a t i o n  o f  i t s  n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0  

( 6 ) ( C ) ,  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  i n c l u d e  s e c .  2  o f  t h i s  r e s o l u ­

t i o n .

*  S e c .  4 .  T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  a n d  s e c .  2  o f  t h i s  

r e s o l u t i o n  s h a l l  b e  p l a c e d  b e f o r e  t h e  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  

g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  w i t h  a r t .  X I I I ,  s e c .  1 ,  C o n s t i t u t i o n  o f  t h e  

S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c t i o n  l a w s  o f  t h e  s t a t e .

# - 1 -  H C S  C S S J R  3 9 ( J u d )
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CONSTITUTIONAL AMENDMENTS FOR 
THE RIGHT TO KEEP AND BEAR ARMS

"A well regulated M i l i t i a ,  being necessary to the security o f  a f ree 
State, the r ight of the people to keep and bear Arms, shal l not be infr inged."

These words, from the Second Amendment o f  the Constitution of the United 
States, have been used both in defense o f ,  and as an argument against, the 
individual American's right to keep and bear arms.

Strengthening o f  a state 's constitutional protection o f the right to keep 
and bear arms—or a f irs t-s tatement o f  that r igh t— is needed fo r  the fol lowing 
reasons:

F i r s t ,  although i t  was c lea r ly  intended by the framers o f  the 14th 
Amendment that states would be precluded from infr inging on the right to keep 
and bear arms, the 2nd Amendment's protections have not yet been incorporated 
by judges using the 14th Amendment. For the right to be protected from state 
and local interference, the guarantee must be in the state constitution.

Second, despite the c lear intentions o f  the authors o f state 
constitutions which include the right to keep and bear arms, some judges fee l 
a l l  to free to write the i r  own views into the state constitution. Such judges 
too frequently take the view that the protection was not o f  an individual 
right (despite i ts  l i s t ing  among other personal r ights )  or is subject to 
almost any regulation which does not prohibit possession o f  a l l  kinds o f 
firearms by persons (even i f  the res t r ic t ion  is such that i t  is necessary to 
take time, e f f o r t ,  money, and even hire a lawyer in order to exercise a 
const i tu t iona l ly  recognized " r ig h t " ) ;  or judges jus t  say times have changed, 
and the framers wouldn't r e a l l y  want widespread gun ownership. In short , they 
rewrite state constitut ions according to the ir own ideologies, claiming that 
people r e a l l y  want "gun contro l" and that the state constitution wouldn't 
include such protection o f the r ight to keep and bear arms were i t  being 
written today.

Thus, i t  is necessary to make i t  c lear that people want the state 
constitut ions to c l a r i f y  matters f o r  judges and l o c a l i t i e s .  I t  must be re­
emphasized that the r ight to keep and bear arms is an individual r ight (as 
recognized by seven-eighths o f the publ ic—DMI '75 and '78) , one which is 
intended to re s t r i c t  state and local interference with the a b i l i t y  o f  law- 
abiding cit izens to own and use firearms f o r  protection o f  person and property 
(as well as f o r  the common de.fense) and fo r  sporting purposes. As shown in 
public opinion surveys and state referenda and in i t ia t iv e s ,  the right is 
overwhelmingly by the people. The guarantees, the i r  meaning, and the ir  
contemporaneity must be made c lear to local leg is la t ive  bodies and to the 
jud ic ia ry .
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Constitutional Amendment

Forty-one states currently have an amendment to their state constitution 
guaranteeing the right to keep and bear arms.

Because amending state constitutions generally require the approval of the 
state's voters, all action since 1985 has been targeted specifically to 1986, 
when the November general elections will provide the opportunity for such 
statewide votes.

West Virginia led the way in 1985 by passing H.J.R. 19, providing for a 
referendum on a state constitutional guarantee for the right to keep and bear 
arms on the ballot. State sportsmen organized to generate grassroots support 
and the measure passed by a record 83% margin on November k.

Delaware is an exception to the general rule in that a constitutional 
amendment need not go before the state voters. Instead, it must be approved 
in consecutive years by two different legislative sessions. The first phase of 
this process has already been completed -- H.B. 55k, providing for a Right to 
Keep and Bear Arms Constitutional Amendment, was overwhelming approved in 
the 1986 legislative session. It will be reconsidered in the 1937 session, and 
considering the impressive showing it made in 1986 and the fact that pro­
sportsmen candidates fared very well in the November k elections, H.B. 55k 
could well be written into law by the spring.

"Guarantees of individual liberties under federalism have two com­
ponents: the federal Constitution and state constitutions. Since the 
Supreme Court has not specifically held that the second amendment 
applies to the states, state guarantees on arms serve as an important 
bulwark against infringement, for it is the state courts at all levels, 
not the federal courts, that finally determine the overwhelming 
number of vital issues of life, liberty and property that tiouble 
countless human beings of this Nation every year."*

Today, forty-one states have amendments to their state constitutions which 
guarantee the right to keep and bear arms. In light of the increasing attention 
being given to our gun rights at the state level, and because there is a strong 
indication that sportsmen increasingly will be forced into court to defend this 
right, it becomes critical to have an unequivocal guarantee in each state 
constitution to protect sportsmen.

Those states currently without pro-gun constitutional amendments are: 
California, Delaware, Iowa, Maryland, Minnesota, Nebraska, New Jersey, New 
York and Wisconsin.

* from "State Constitutions and the Right to Keep and Bear Arms," by Robert Dowlut and Janet 
Knoopj Oklahoma City University Law Review (Volume 7, #2 Summer, 1982).



2 { B y  D e l e g a t e  J .  h a r t i n  a n d  D t ; . m g a t e  C a r m i c h a e l ____________ )

3 (In tro d u c e d  _______ February 21, 1985 ; r e fe r re d  to  the
4  Committee on  C o u s t i r u c i o a a i  x e v i p  ; . o n _ _ _ _ _ _ _ _ _ _ _ _ _ _ . )

5
6 Proposing an amendment to  th e  C o n s t itu t io n  o f  the  S ta te  o f
7 West V i r g in ia ,  amending a r t i c l e  th re e  th e re o f by adding
8 th e re to  a new s e c t io n , d es ig n a ted  s e c tio n  twen‘;y -tw o ,
9 r e la t in g  to  th e  r ig h t  o f  a person to  keep and bear arms;

10 numbering and d e s ig n a tin g  such proposed amendment; and
11 p ro v id in g  a summarized statem ent o f  the  purpose o f such
12 proposed amendment.
13 Resolved by th e  L e g is la tu re  o f West V i r g in ia ,  two th ird s

o f a l l  th e  members e le c te d  to  each House ag ree in g  th e re to :
That th e  q u e s tio n  o f  r a t i f i c a t i o n  or r e je c t io n  o f an 

amendment to  th e  C o n s t itu t io n  o f the S ta te  o f West V ir g in ia  
be su b m itted  to  th e  v o te rs  o f the S ta te  a t  the next g en era l 
e le c t io n  to  be h e ld  in  the  year one thousand n ine  hundred 
e ic h t y - s ix ,  which proposed amendment i s  th a t  a r t i c l e  th re e  
th e re o f  be amended by adding a new s e c t io n , d es ig n a ted  
s e c tio n  tw e n ty -tw o , to  read as fo llo w s :
ARTICLE I I I .  B ILL OF RIGHTS. •
§22 . R ig h t to  keep and bear arms.

A person has th e  r ig h t  to  keep and bear arms fo r  the  
defense o f  s e l f ,  f a m ily ,  home and s ta te ,  and fo r  la w fu l 
h u n tin g  and r e c r e a t io n a l use.
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Resolved f u r t h e r , T hat in  accordance w ith  the  p ro v is io n s  
o f  a r t i c l e  e le v e n , ch ap te r th re e  o f  th e  code o f West 
V i r g i n i a f one thousand n in e  hundred t h i r t y - o n e ,  as amended, 
such proposed amendment is  hereby numbered "Amendment No.. 1" 
and d e s ig n a te d  as th e  "R ig h t to  Keep and Bear Arms 
Amendment" and th e  purpose o f  the proposed amendment is  
summarized as fo l lo w s :  "To a llo w  a person to  keep and te a r
arms f o r  d e fen se  o f  s e l f ,  fa m ily ,  home and s ta te  and fo r  
r e c r e a t io n ."

NOTE: The purpose o f  th is  re s o lu t io n  is  to  guaran tee  a 
person th e  r ig h t  to  keep and bear arms.

S e c tio n  tw e n ty -tw o  is  new? th e r e fo re ,  s tr ik e -th ro u g h s  
and u n d ers co rin g  have been o m itte d .



ANALYSIS OF 
PROPOSED WEST V IR G IN IA  CONSTITUTIONAL 

GUARANTEE TO KEEP AND BEAR ARMS

A person  has th e  r i g h t  to  keep and b e a r arms f o r  th e  
d efen se  o f  s e l f ,  f a m i ly ,  home, and s t a t e ,  and f o r  
la w fu l  h u n tin g  and r e c r e a t io n a l  use.
T h is  p ro p o s a l e x p l i c i t l y  p r o te c ts  th e  t r a d i t i o n a l  la w fu l  

r ig h t s  t h a t  gun owners assumed w ere g u a ran te ed  in  West V i r g i n i a .
A Person

The proposed amendment g u a ra n te e s  an in d iv id u a l  r i g h t .  
N e v e r th e le s s , a p erson  in  a h ig h  r i s k  c a te g o ry  w ould n o t e n jo y  
t h is  r i g h t .  T h a t ,  e . g . ,  f e lo n s ,  m in o rs , and th e  m e n ta l ly  in f i r m  
a re  t r e a te d  d i f f e r e n t l y  has g a in e d  such u n iv e r s a l  accep tan ce  
t h a t  com m entators m en tio n  o n ly  in  p ass in g  t h a t  such persons do 
n o t en jo y  th e  f u l l  b e n e f i t s  o f  t h is  r i g h t .  D ow lu t & Knoop,
S ta te  C o n s t itu t io n s  and th e  R ig h t to  Keep and B ear Arms, 7 O k la . 
C ity  U .L . Rev. 1 7 7 , 191 & n . 71 (1 9 8 2 ) .

The C o n s t itu t io n s  o f  4 0 * s ta te s  c o n ta in  a r i g h t  to  b e a r  
arm s. These g u a ra n te e s  have n o t been an o b s ta c le  to  re a s o n a b le  
r e g u la t io n .  S ta tu te s  p r o h ib i t in g  p ossess ion  o f  f i r e a r m s , e . g . ,  
by c o n v ic te d  fe lo n s  have been c o n s is te n t ly  u p h e ld . Examples

• o f  such d e c is io n s  in c lu d e  C a r f ie ld  v .  S t a t e , 649 P . 2d 865 
(Wyo. 1 9 8 2 );  S ta te  v .  F a n t , 53 Oh. App. 2d 8 7 , 371 N .E .2 d  588 
(1 9 7 7 );  S ta te  v .  Amos, 343 So. 2d 166 (L a . 1 9 7 7 );  S ta te  v . 
C a r tw r ig h t , 246 O re . 1 2 1 , 418 P . 2d 822 (1 9 6 6 );  Jackson v .
S t a t e , 68 So. 2d 850 (A la .  App. 1 9 5 3 ) ,  c e r t ,  d e n ie d  68 So. 2d 
853 (1 9 5 3 ). O ver a c e n tu ry  ago a c o u r t  upheld  a c o n v ic t io n  
under a s t a t u t e  fo rb id d in g  s e l l i n g ,  g iv in g ,  o r  le n d in g  weapons 
to  m in o rs . Coleman v .  S t a t e , 32 A la .  581 (1 8 5 8 ) .
Keep and B ear Arms

The term  "arms" r e f e r s  o n ly  to  such arms as a re  commonly 
k e p t by th e  p e o p le . C o n s t i t u t io n a l ly  p ro te c te d  arms would  
in c lu d e  th e  r i f l e ,  sh o tg un , and p i s t o l .  S ta te  v .  K e s s le r ,
289 O re. 359 , 614 P . 2d 94 (1 9 8 0 );  T a y lo r  v .  M cN ea l, 523 S.W.
2d 1 4 8 , 150 (Mo. App. 1 9 7 5 );  R in z le r  v .  C arso n , 262 So. 2d 
6 6 1 , 666 (F la .  1 9 7 2 );, P e o p le  v .  Brown, 253 M ic h . 5 3 7 , 235 N.W. 
245 (1 9 3 1 );  S t a t e ’ *. K e rn e r , 181 N .C . 574 , 107 S .E . 222 (1 9 2 1 );  
S ta te  v .  S h e lb y , 90 Mo. 3 0 2 , 2 S.W . 468 (1 8 8 6 );  S ta te  v . Duke,
42 T ex . 455 , 4 5 8 -5 9  (1 8 7 5 );  S ta te  v . Andrews, 50 Tenn. 16 5 ,
8 Am. Rep. 8 (1 8 7 1 ) .

* I n  th e  1984 e le c t io n s  th e  v o te rs  in  U tah s tre n g th e n e d  t h e i r  
p re s e n t g u a ra n te e  and th e  v o te rs  in  N o rth  D akota  added a r i g h t  
to  keep and b e a r  arms to  t h e i r  c o n s t i t u t io n .

m



Bombs, cannon, p o is o n  gas and th e  l i k e  a re  arms w hich  do n o t  
come u n d er th e  p r o te c t io n  o f  th e  c o n s t i t u t io n a l  u m b re lla . S ta te  
v . K e s s le r , R in z le r  v .  C arso n , P eo p le  v .  Brown, S ta te  v . K e rn e r , 
S ta te  v .  S h e lb y , su p ra .

A p erso a  may o n ly  keep o r  b e a r c o n s t i t u t io n a l ly  p ro te c te d  
arm s. The r i g h t  to  keep arms in c lu d e s  th e  fo l lo w in g :

W hat, th e n  , is  in v o lv e d  in  t h is  r i g h t  o f  k e e p in g  arms?
I t  n e c e s s a r i ly  in v o lv e s  th e  r i g h t  to  p urchase and use 
them in  such a way as i s  u s u a l,  o r  to  keep them f o r  
th e  o r d in a r y  purposes to  w hich  th e y  a re  a d a p te d . . .
The r i g h t  to  keep arm s, n e c e s s a r i ly  in v o lv e s  th e  r i g h t  
to  purchase  them , to  keep  in  a s t a t e  o f  e f f ic ie n c y  
f o r  u se , and to  p urchase and p ro v id e  am m unition  
s u i t a b le  f o r  such arm s, and t o  keep them in  r e p a i r .
Andrews v .  S ta t e ,  50 Tenn. 1 6 5 , 1 7 8 , 8 Am. Rep. 8 ,
13 (1 8 7 1 ) .
The b e a r in g  o f  c o n s t i t u t io n a l ly  p ro te c te d  arms may be 

r e g u la t e d .  C oncealed  c a r ry in g  s t a t u t e s ,  e . g . ,  a re  r o u t in e ly  
u p h e ld . S ta te  v .  K e s s le r , 289 O re . 3 5 9 , 614 P . 2d 9 4 , 99 (1 9 8 0 );  
H o lla n d  v .  Commonwealth, 294 S.W. 2d 83 , 85 (Ky. 1 9 5 6 );  P o r e l lo  
v .  S t a t e ,  121 Oh. S t .  280 , 168 N .E . 135 (1 9 2 9 );  M c ln t i r e  v ._  S ta t e ,
170 In d .  1 6 3 , 83 N .E . 1005 (1 9 0 8 );  S ta te  v . R e id , 1 A la .  61 2 ,
35 Am. D ec. 44 (1 8 4 0 ) .  Even open c a r ry in g  f o r  an u n la w fu l 
p urpo se may be p r o h ib i te d .  S ta te  v .  Dawson, 272 N .C . 5 3 5 , 159 
S .E . 2d 1 (1 9 6 8 ) .  A l ic e n s e  may be re q u ire d  to  c a r r y  a p is t o l  
away fro m  o n e 's  home, p la c e  o f  b u s in e s s , o r  la n d . S c h u b ert v .  
D eB ard , 73 In d .  Dec. 5 1 0 , 398 N .E . 2d 1339 ( In d .  App. 1 9 8 0 ) . 
C a rry in g  a gun w h i le  d runk is  o u ts id e  th e  p ro te c te d  b o u n d a ries  
o f  th e  r i g h t  to  b e a r arm s. P e o p le  v .  G a r c ia , 197 C o lo . 55 0 ,
595 P . 2d 228 ( 1 9 7 9 ) (en b a n c ). One may n o t be armed i n  c o u r t ,  
c h u rc h , a t  e le c t io n s  o r  c o n c e r ts . H i l l  v .  S t a t e , 53 Ga. 47 3 ,
476 (1 8 7 4 ) .  U n a u th o riz e d  p a ra d in g  w ith  arms may be p r o h ib i te d .  
Commonwealth v .  M urphy, 166 Mass. 1 7 1 , 44 N .E . 138 (1896 . 
D is c h a rg in g  a f i r e a r m  w ith o u t  la w fu l  excuse w it h in  th e  c i t y
l i m i t s  i s  n o t c o n s t i t u t io n a l ly  p ro te c te d  c o n d u c t. S ta te  v .
Johnson, 76 S .C . 39 , 56 S .E . 544 (1 9 0 7 ) .
D e fen se  o f  s e l f ,  f a m i ly ,  home

The la w fu l  d e fe n s e  o f  s e l f ,  f a m i ly ,  and home has a n c ie n t  
r o o ts .  H a lb ro o k , The J u ris p ru d e n c e  o f  th e  Second and F o u rte e n th  
Am endm ent. 4 Geo. Mason L . Rev. 1 , 5 (1 9 8 1 );  C a p la n , The R ig h t  
o f  th e  In d iv id u a l  to  B ear Arms: A R ecent J u d ic ia l  T re n d , 1982
D e t r o i t  C o l. L . Rev. 78 9 , 794; D ow lu t & Knoop, S ta te  C o n s t itu t io n s  
and th e  R ig h t  to  Keep and B ear Arm s, 7 O k la . C i ty  U .L . Rev. 1 7 7 , 
183 (1 9 8 2 );  M a lco lm , The R ig h t  o f  th e  P eo p le  to  Keep and B ear 
Arms: The Common Law T r a d i t io n , 10 H a s tin g s  C o n st. L . Q. 285
(1983 ) .



T here  i s  no s o c ia l  in t e r e s t  i n  p re s e rv in g  th e  l i v e s  and 
w e llb e in g  o f  c r im in a l  ag g re ss o rs  a t  th e  c o s t o f  t h e i r  v ic t im s .  
The o n ly  d e fe n s ib le  p o l ic y  s o c ie ty  can ad o pt is  one t h a t  w i l l  
o p e ra te  as a s a n c tio n  a g a in s t  u n la w fu l a g g re s s io n . The p o l ic e  
have no d u ty  to  p r o te c t  th e  in d iv id u a l .  W arren v .  D i s t r i c t  o f  
C o lu m b ia , 444 A .2d 1 (D .C . App. 1 9 8 1 ) (en b a n c ) . One c o u r t  
reduced  t h is  p r in c ip le  o f  la w  to  th e  s u c c in c t  comment t h a t  
" th e re  i s  no c o n s t i t u t io n a l  r i g h t  to  be p ro te c te d  by th e  s t a t e  
a g a in s t  b e in g  m urdered by c r im in a ls  o r madmen." Bowers v . 
D e V ito , 686 F .2 d  6 1 6 , 618 (7 th  C i r .  1 9 8 2 ) .

The proposed g u a ra n te e  i s  a v ic t im s ' r ig h t s  m easure . I t  
w i l l  g u a ra n te e  t h a t  a p erso n  may e x e rc is e  th e  c h o ic e  to  have 
arms to  la w f u l ly  and e f f e c t i v e l y  r e s i s t  v io le n t  c r im in a l  
ag g re s s io n  a g a in s t  s e l f ,  f a m i ly ,  o r  home.
D efense o f  s ta te

$

D u rin g  W orld  War I I  th e  N a t io n a l  Guard was a c t iv a te d  f o r  
o vers eas  s e r v ic e .  In  a number o f  s ta te s  th e  armed c i t i z e n s  
w ere c a l le d  upon to  p e rfo rm  m i l i t i a  d u ty  in  an e f f o r t  to  p ro ­
t e c t  th e  s t a t e  and f i l l  th e  v o id  l e f t  by th e  absence o f  th e  
N a t io n a l  G uard. The p e o p le  s e rved  in  th e  m i l i t i a  and used 
t h e i r  p e rs o n a lly  owned f ire a r m s  to  p r o te c t  th e  s t a t e .  See 
D ow lu t and Knoop, S ta te  C o n s t itu t io n s  and th e  R ig h t to  Keep 
and B ear Arms, 7 O k la . C i ty  U. L . Rev. 1 7 7 , 1 9 6 -9 8 , 2 3 3 -3 5  
(1 9 8 2 ) .
L a w fu l h u n tin g  and r e c r e a t io n a l  use

The c o n s t i tu t io n s  o f  New M e x ic o , N evada, and N o rth  Dakota 
e x p l i c i t l y  g u a ra n te e  a r i g h t  to  have arms f o r  la w fu l  h u n tin g  
and r e c r e a t io n a l  u se . The s e m in a l id e a  f o r  t h is  r ig h t  may be 
t ra c e d  to  a 1787 P e n n s y lv a n ia  p ro p o s a l based on e x p e r ie n c e s  
w ith  B r i t i s h  game law s d es ig n e d  to  d isarm  th e  p e o p le . D ow lut 
and Knoop, S ta te  C o n s t i tu t io n s  and th e  R ig h t to  Keep and Bear 
Arms, 7 O k la . C i ty  U. L . Rev. 1 7 7 , 193 & n .7 2 ,  73 (1 9 8 2 ) .

The te rm  " la w fu l"  was in s e r te d  as a m a tte r  o f  superabundant 
c a u t io n  to  in d ic a te  t h a t  h u n tin g  and r e c r e a t io n a l  uses may be 
re g u la te d  by la w . Thus p o ssess in g  a f i r e a r m  on a game re s e rv e  
f o r  th e  purpose o f  h u n tin g  may be p ro s c r ib e d  w ith o u t  in f r in g in g  
on th e  r i g h t  to  b e a r arm s. S ta te  v .  M cKinnon, 153 Me. 15 , 133 
A . 2d 885 (1 9 5 7 ) .
C o n c lu s io n

T h is  l e g i s l a t i v e  h is t o r y  in d ic a te s  t h a t  th e  le g is la t u r e  is  
l e f t  w ith  th e  power to  d e a l e f f e c t i v e l y  w ith  c r im in a l  m isco n du ct. 
On th e  o th e r  hand, i t  w ould  p re v e n t  th e  d ecen t p e o p le  o f  t h is  
s t a t e  from  b e in g  d is a rm e d . S ta te  v .  K e s s le r , 289 O r. 35 9 , 614 
P . 2d 94 (1 9 8 0 );  C i ty  o f  Lakewood v .  P i l lo w ,~180  C o lo . 20 , 501 
P . 2d 744 (1 9 7 2 ) ;~ C i ty  o f  Las Vegas v .  M oberg , 82 N .M . 62 6 , 485 
P . 2d 737 (C t .  App. 1 9 7 1 ) ;  G lasscook v . C r ty  o f  C h a tta n o o g a , 157 
Tenn. 51 8 , 11 S.W. 2d 678 (1 9 2 8 );  P e o p le  v . Z e n l l o , 219 M ich . 
6 3 5 , 189 N.W. 927 (1 9 2 2 );  S ta te  v .  K e rn e r , 181 N .C . 5 7 4 , 107 S .E . 
222 (1 9 2 1 ) .



SPONSOR:Reps. Van Sant & Davis: Reps. Anderson, Barnes, Bennett, Boykin, Brady, Buckworth. Carey, Cauik, Ciark, Cordrey, corrozl, B. Bnnis, D. Ennis, Fallon, Oilllgan, Hebner, Houghton,Jester, Jonkiert, Mack, Oberle, Outten,Petrlili, Plant,Reynolds, Roy, Spence, Steele, Taylo.', Vest, Wingate; Sens. Adams, Citro, Marshall,McBride, Minner, Sharp, Slatcher, Torbert, Vaughn
HOOSB OF REPRESENTATIVES 
133RD GENERAL ASSEMBLY

HOUSE BILL NO. 5 5 4  MAY 8  1 9 8 6

AN ACT PROPOSING AN AMENDMENT TO ARTICLE I OP THE CONSTITUTION OP THE STATE OP DELAWARE RELATING. TO THE RIGHT TO KEEP AND BEAR ARMS FOR THE DEFENSE OF SELP, FAMILY, HOME AND STATE, AND FOR HUNTING AND RECREATIONAL USE.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OP DELAWARE (TWO-thirdS of all members elected to each House thereof concurring therein):

1 Section 1. Amend Article I of the Delaware Constitution, by adding
2 thereto a "Section 2(1" to read as follows:
3 "Section 20. A person has the right to keep and bear arras for the
4 defense of self, family, home and state, and for hunting and recreational
5 use."

SYNOPSIS

This Is tho first leg of a constitutional amendment that explicitly protects the traditional lawful right to keep and bear arms.
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STATE CONSTITUTIONAL GUARANTEES ON 
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the 
right to keep and bear arms.

Alabama: That every citizen has a right to bear arms in
defense of himself and the state. Article I, Section 26.

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 19.

Ar izona: The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but 
nothing in this section shall be construed as authorizing 
individuals Or corporations to organize, maintain, or employ an 
armed body of men. Article 2, Section 26.

Arkansas: The citizens of this State shall have the right
to keep and bear arms for their common defense. Article II, 
Section 5.

Colorado: The right of no person to keep and bear arms in
defense of his home, person and property, or in aid of the civil 
power when thereto legally summoned, shall be called in question; 
but nothing herein contained shall be construed to justify the 
practice of carrying concealed weapons. Article II, Section 13.

Connect i cut: Every citizen has a right to bear arms in
defense of himself and the state. Article I, Section 15.

Flor ida: The right of the people to keep and bear arms in
defense of themselves and of the lawful authority of the state 
shall not be infringed, except that the manner of bearing arms 
may be regulated by law. Article I, Section 8.

oeorgia: The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the 
power to prescribe the manner in which arms may be borne.
Article I, Section I, para. VIII.

Hawai i t A well regulated militia being necessary to the 
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 15.

Idaho: The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not 
prevent the passage of laws to govern the carrying of weapons 
concealed on the person, nor prevent passage of legislation 
providing minimum sentences for crimes committed while in 
possession of a firearm, nor prevent passage of legislation 
providing penalties for the possession of firearms by a convicted



felon, nor prevent the passage of legislation punishing the use 
of a firearm. No law shall impose licensure, registration or 
special taxation on the ownership or possession of firearms or
ammunition. Nor shall any law permit the confiscation of
firearms, except those actually used in the commission of a
felony. Article I, Section 11.

111 inois: Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be 
infringed. Article I, Section 22.

Indiana: The people shall have a right to bear arms, for
the defense of themselves and the State. Article I, Section 32.

Kansas: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are 
dangerous to liberty, and shall not be tolerated, and the 
military shall be in strict subordination to the civil power. 
Kansas Bill of Rights, Section 4.

Kentucky: All men are, by nature, free and equal, and have
certain inherent and inalienable rights, among which may be 
reckoned: *** 7. The right to bear arms in defense of themselves 
and of the st'ite, subject to the power of the general assembly to 
enact laws to prevent persons from carrying concealed weapons. 
Kentucky Bill o i  Rights, Section I, para. 7.

Lou i s i ana: The right of each citizen to keep and bear arms
shall not be abridged, but this provision shall not prevent the 
passage of laws to prohibit the carrying of weapons concealed on 
the person. Article I, Section 11.

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned. 
Article I, Section 16.

Massachusetts: The people have a right to keep and bear
arms for the common defense. And as, in times of peace, armies 
are dangerous to liberty,, they ought hot to be maintained without 
the consent of the legislature; and the military power shall 
always be held in an exact subordination to the civil authority, 
and be governed by it. Massachusetts Declaration of Rights, Part 
I, Article XVII.

Michigan: Every person has a right to keep and bear arms
for the defense of himself and the state. Article I, Section 6.

Mississippi: The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of 
the civil power where thereto legally summoned, shall not be 
called in question, but the legislature may regulate or forbid 
carrying concealed weapons. Article 3, Section 12.

Mi ssour i: That the right of every citizen to keep and b'



arms in defense of his home, person and property, or when 
lawfully summoned in aid of the civil power, shall not be 
questioned; but this shall not justify the wearing of concealed 
weapons. Article I, Section 23.

Montana: The right of any person to keep or bear arms in
defense of his own home, person, and property, or in aid of the 
civil power when thereto legally summoned, shall not be called in 
question, but nothing herein contained shall be held to permit 
the carrying of concealed weapons. Article II, Section 12.

Nevada: Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational use 
and for other lawful purposes. Art. 1, Section II, para. 1.

New Hampshire: All persons have the right to keep and bear
arms in defense of themselves, their families, their property, 
and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen
to keep and bear arms for security and defense, for lawful 
hunting and recreational use and for other lawful purposes, but 
nothing herein shall be held to permit the carrying of concealed 
weapons. No municipality or county shall regulate, in any way, 
an incident of the right to keep and bear arms. Article II, 
Section S.

North Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and 
bear arms shall not be infringed; and, as standing armies in time 
of peace are dangerous to liberty, they shall not be maintained, 
and the military shall be kept under strict subordination to, and 
governed by, the civil power. Nothing herein shall justify the 
practice of carrying concealed weapons, or prevent the General 
Assembly from enacting penal statutes against that practice. 
Article I, Section 30.

North Dakota: All individuals are by nature equally free
and independent and have certain inalienable rights, among which 
are ... to keep and bear arms for the defense of their person, 
family, property, and the state* and for lawful hunting, 
recreatnal, and other lawful purposes, which shall not be
infringed. Article I, Section 1.

*

Ohio: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are 
dangerous to liberty, and shall not be kept up; and the military 
shall be in strict subordination to the civil power. Article I, 
Section 4.

Oklahoma: The right of a citizen to keep and bear arms in
defense of his home, person, or property, or in aid of the civil 
power, when thereunto legally summoned, shall never be 
prohibited; but nothing herein contained shall prevent the



Legislature from regulating the carrying of weapons. Article 2, 
Section 26.

Oregon: The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military shall 
be kept in strict subordination to the civil power. Article I, 
Section 27.

Pennsylvania: The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned. 
Article I, Section 21.

Rhode Island: The right of the people to keep and bear arms
shall not be infringed. Article I, Section 22.

South Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and 
bear arms shall not be infringed. As, in times of peace, armies 
are dangerous to liberty, they shall not be maintained without 
the consent of the General Assembly, The military power of the
State shall always be held in subordination to the civil
authority and be governed by it. No soldier shall in time of 
peace be quartered in any house without the consent of the owner 
nor in time of war but in the manner prescribed by law. Article 
I, Section 20.

South Dakota: The right of the citizens to bear arms in
defense of themselves and the state shall not be denied. Article 
VI, Section 24.

Tennessee: That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of 
arms with a view to prevent crime. Article I, Section 26.

Texas: Every citizen shall have the right to keep and bear
arms in the lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate the wearing of 
arms, with a view to prevent crime. Article I, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self, family, others, property,
or the State, as well as for the other lawful purposes shall not
be infringed; but nothing herein shall prevent the legislature 
from defining the lawful use of arms. Article I, Section 6.

Vermont: That the people have a right to bear arms for the
defence of themselves and the State -- and as standing armies in 
time of peace are dangerous to liberty, they ought not to be kept 
up; and that the milita.y should be kept under strict 
subordination to and governed by the civil power. Chapter I, 
Article 16.

Virginia: That a well regulated militia, composed of the



body of the people, trained to arms, is the proper, natural, and 
safe defense of a free state, therefore, the right of the people ' 
to keep and bear arms shall not be infringed; that standing 
armies, in time of peace, should be avoided as dangerous to 
liberty; and that in all cases the military should be under 
strict subordination to, and governed by, the civil power.
Article I, Section 13.

Washington: The right of the individual citizen to bear
arms in defense of himself, or the state, shall not be impaired, 
but nothing in this section shall be construed as authorizing 
individuals or corporations to organize, maintain, or employ an 
armed body of men. Article I, Section 24.

West Virginia: A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for lawful
hunting and recreational use. Article III, Section 22.

*

Wyoming: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article I, 
Section 24.

STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Nine (9) states do not have a constitutional provision on 
arms: California, Delaware, Iowa, Maryland, Minnesota, Nebraska,
New Jersey, New York, and Wisconsin.



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA
RIGHT TO BEAR ARMS GUARANTEE

Article I, Section 19 of the Constitution of Alaska wourtdrb,p

SECTION 1 3 .  R i g h t  t o  k e e o  arid b e a r  a r m s .  T h e  (f t  w e l l -  {  
r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a 

' » f r e e  s t a t e ,  t h e )  r i g h t  o f  t h e  p e o D le  t o  k e e p  and  b e a r  j' 
a rm s  s h a l l  n o t  b e  i n f r i n g e d .  ___

  _________
This proposal guarantees a broad individual right and 

explicitly protects the traditional rights that gun owners in 

Alaska always assumed were guaranteed. The Alaska proposal is a 

blending of the New Mexico, Nevada, New Hampshire, North Dakota, 

Colorado, Mississippi, Missouri, Montana, Oklahoma,- and Utah 

guarantees.

I .  iTO WHOM THE RIGHT BELONGS
This guarantee would belong to the citizen of the state. 

Citizenship includes the full enjoyment of all rights and 

privileges. The full enjoyment of all rights and privileges is 

obviously not enjoyed by certain groups, including the following: 

convicted felons, lunatics, and illegal aliens. This principle 

of law is so well established that commentators only mention it 

briefly in passing. See Dowlut 6c Knoop, State Constitutions and 

the Right to Keep and Bear Arms, 7 Okl. City Univ. L.Rev. 177,

191 (1982). See also Statp v. Kessler, .289 Or. 359, 614 P.2d 94, 

99 (1980).



II.
WHAT CONSTITUTES ARMS 

Constitutionally protected arms are those arms that are 

commonly kept by the people. The people of Alaska commonly keep 

and bear rifles, shotguns, pistols, revolvers, edged weapons, 

hatchets, and clubs. They do not possess weapons that are 

exclusively used by the military or weapons of mass 

destruction. Therefore, bomos, poison gas, or cannons do not 

come under the umbrella of the constitutional guarantee.

III.
THE RIGHT TO KEEP AND BEAR ARMS 

Arms may be kept or borne for defensive, recreational, and 

other traditional lawful purposes. Alaska's frontier tradition 

is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.) 243 

(1846); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921); 

Glasscock v. City of Chattanooga, 157 Teon. 518, 11 S.W.2d 678 

(1928); City of Las Vegas v. Moberg, 485 P.2d 737 (N.M. App. 

1971); City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744 

(1972). The concealed carrying of arms may be prohibited in a 

public place. The state may require the obtaining of a license 

to carry an arm concealed. However, a concealed carrying license 

statute would have to be equitably administered. See Schubert v. 

DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be 

frustrated by a prohibition on carrying arms while drunk, to a 

polling place, court, public assembly, or in a manner calculated 

to inspire terror. The keeping or bearing of arms in the home or



,»lace of business may be either open or concealed, keeping the 

castle doctrine in mind and the purpose of protecting a place of 

bus iness.

IV.
THE RIGHT SHALL NOT BE INFRINGED BY THE 

STATE OR ANY SUBDIVISION THEREOF

Neither the State nor any subdivision of the state could 

prevent the people from keeping or bearing constitutionally 

protected arms within the perimeters of the constitutional 

guarantee. Laws forbidding the sale of arms or ammunition, or 

preventing the repair, bearing, or keeping of constitutionally 

protected arms, laws requiring a license to possess or acquire 

arms,- or the payment of special taxes, or requiring registration 

would be an infringement on the right to keep and bear arms. The 

guarantee would also provide for uniformity throughout the

state. This would be a form of preemption. Units of local

government could only enact legislation which was absolutely 

necessary and uniquely necessary for a unit of local 

government. Therefore, a city or village could regulate the 

discharge of firearms within its boundaries without infringing

the right to keep and bear arms.

V.
CONCLUSION

The proposal guarantees the fundamental right of a citizen 

to keep and bear arms for traditional purposes. This right may 

not be infringed. The misuse of arms falls outside the 

boundaries of the constitutional guarantee. The types of



misconduct that the legislature may forbid and punish are well- 

known and self-evident; examples include using arms to rob, 

harass, intimidate, or recklessly endanger someone, shooting in 

an unsafe place or manner, and poaching. Therefore, this 

proposal will not hinder the legislature in performing its duty 

to punish the misuse of arms.

#



S u b m i t t e d  b y :  A s s e m b l y m e n  D y s o n ,  B a k e r ,
P a r n e l l ,  W o o d ,  B r a d l e y ,  B a r n e t t ,  
K u b i t z ,  C a m p b e l l ,  a n d  F a u l k n e r  

P r e p a r e d  b y :  A s s e m b l y m a n  D y s o n
F o r  R e a d i n g :  S e p t e m b e r  1 5 ,  1 9 8 7

A N C H O R A G E ,  A L A S K A  

R E S O L U T I O N  N O .  A R  8 7 -r ■ ■

A  R E S O L U T I O N  F O R  T H E  A N C H O R A G E  M U N I C I P A L  A S S E M B L Y  C A L L I N G  F O R  A  S T A T E  C O N S T I T U ­
T I O N A L  A M E N D M E N T  C L A R I F Y I N G  T H E  I N D I V I D U A L  R I G H T  T O  K E E P  A N D  B E A R  A R M S

W H E R E A S ,  A r t i c l e  1 ,  S e c t i o n  1 9  o f  t h e  A l a s k a  C o n s t i t u t i o n  g u a r a n t e e s  a  

b r o a d  i n d i v i d u a l  r i g h t  a n d  e x p l i c i t l y  p r o t e c t s  t h e  t r a d i t i o n a l  r i g h t s  t h a t  g u n  

o w n e r s  i n  A l a s k a  a l w a y s  a s s u m e d  w e r e  g u a r a n t e e d ;  a n d

W H E R E A S ,  A l a s k a  S e n a t e  J o i n t  R e s o l u t i o n  1 5  w o u l d  r e m o v e  a n y  a m b i g u o u s  

l a n g u a g e  a n d  s t r e n g t h e n  t h e  S t a t e ' s  c o n s t i t u t i o n a l  p r o t e c t i o n  o f  t h e  i n d i v i d u ­

a l ' s  r i g h t  t o  o w n  a n d  t o  l a w f u l l y  u s e  f i r e a r m s  a n d  t h u s  c l a r i f y  t o  l o c a l  l e g i s ­

l a t i v e  b o d i e s  a n d  t o  t h e  j u d i c i a r y  a  c l e a r  i n t e n t  e x p r e s s e d  b y  t h e  p e o p l e  o f  

A l a s k a  t h r o u g h  a  c o n s t i t u t i o n a l  a m e n d m e n t .

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D ,  t h a t  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  

d o e s  h e r e b y  s u p p o r t  t h e  p a s s a g e  o f  S J R  1 5  a n d  t h e  p l a c i n g  o f  t h e  c l a r i f y i n g  

a m e n d m e n t  t o  t h e  c o n s t i t u t i o n  b e f o r e  t h e  v o t e r s  i n  t h e  n e x t  s t a t e w i d e  g e n e r a l  

e l e c t i o n .

P A S S E D  A N D  A P P R O V E D  b y  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  t h i s  _ _ _ _ _ _ _ _

d a y  o f  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  ,  1 9 8 7 .

C h a i r m a n

A T T E S T :

M u n i c i p a l  C l e r k  

F D / l f



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o r  L e g i s l a t i v e  A c t i o n  

555 C apitol M all, Suite 455 

Sa c r a m e n t o. C A  9581<*

(916) 440-2455

J a n u a r y  6 ,  1 9 8 8

R e p r e s e n t a t i v e  F r a n  U l m e r  
1 7 0 0  A n g u s  Way 
J u n e a u ,  AK 9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  U l m e r :

I t  w a s  a  p l e a s u r e  t o  m e e t  y o u  o n  my r e c e n t  t r i p  t o  J u n e a u .  I  am l o o k i n g  f o r w a r d
t o  w o r k i n g  w i t h  R u p e  A n d r e w s  t h i s  s e s s i o n  o n  t h e  a t t e m p t  t o  a m e n d  S e n a t e  J o i n t
R e s o l u t i o n  1 5  a n d  p a s s  i t  t h r o u g h  t h e  L e g i s l a t u r e .

O u r  t w o  g o a l s  w i t h  t h i s  a m e n d m e n t  a r e  t o :  ( 1 )  c l a r i f y  t h a t  t h e  A l a s k a
C o n s t i t u t i o n  g u a r a n t e e s  t h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s ;  a n d  ( 2 )  
e n s u r e  t h a t  t h e  s t a t e  g u a r a n t e e  e x t e n d  t o  l o c a l  m u n i c i p a l i t i e s  b y  e x p l i c i t l y  
s t a t i n g  t h a t  l o c a l  m u n i c i p a l i t i e s  m a y  n o t  d e n y  n o r  i n f r i n g e  u p o n  t h e  r ^ g h t  t o  
kec -p  a n d  b e a r  a r m s .

• T h e r e  i s  n o  d o u b t  t h a t  t h i s  i m p o r t a n t  l a n g u a g e  i s  n e e d e d  i n  t h e  S t a t e  o f  A l a s k a .  
I n  o u r  m e e t i n g ,  R u p e  d i s c u s s e d  t h e  A p r i l  1 3 ,  1 9 8 3 ,  o p i n i o n  o f  A t t o r n e y  G e n e r a l

N o r m a n  C.  G o r s u c h  o n  t h e  m e a n i n g  o f  A r t i c l e  I ,  S e c t i o n  1 9 ,  o f  t h u  A l a s k a
C o n s t i t u t i o n :  " T h e  m o d e r n  j u d i c i a l  v i e w  h a s  i n c r e a s i n g l y  f o u n d  t h a t  t h e
g u a r a n t e e d  r i g h t  t o  k e e p  a n d  b e a r  a r m s  i s  n o t  a n  i n d i v i d u a l l y  p r o t e c t e d  r i g h t ,  
b u t  r a t h e r  a  c o l l e c t i v e  r i g h t  w h i c h  a l l o w s  t h e  p e o p l e  o f  t h e  v a r i o u s  s t a t e s  t o  
s e r v e  i n  a  m i l i t i a . "

S i n c e  t h e  p a s s a g e  o f  t h e  M o r t o n  G r o v e ,  I l l i n o i s ,  h a n d g u n  b a n ,  o v e r  1 0 0  
c o m m u n i t i e s  h a v e  a t t e m p t e d  t o  p a s s  s i m i l a r  l e g i s l a t i o n  n a t i o n w i d e .  S u c h  p l a c e s  
i n  t h e  n o r t h w e s t  i n c l u d e  S e a t t l e ,  W a s h i n g t o n :  E u g e n e ,  O r e g o n ;  a n d  A n c h o r a g e ,  
A l a s k a .  C l a r i f y i n g  t h a t  t h e  s t a t e  g u a r a n t e e  e x t e n d s  t o  l o c a l  m u n i c i p a l i t i e s  w i l l  
c u r t a i l  t h i s  m o v e m e n t  i n  A l a s k a  a n d  e n s u r e  t h a t  s t a t e  f i r e a r m  l a w s  w i l l  b e  
e n f o r c e a b l e  t h r o u g h o u t  t h e  s t a t e  o n  a n  e q u a l  b a s i s .

Y o u  a s k e d  f o r  i n f o r m a t i o n  d i s c u s s i n g  t h e  q u e s t i o n  o f  i n d i v i d u a l  v e r s u s  c o l l e c t i v e  
r i g h t s  a n d  e x p r e s s e d  c o n c e r n  t h a t  i n d i v i d u a l  l a n g u a g e  w o u l d  c r e a t e  a  s i t u a t i o n  
w h e r e  c e r t a i n  c l a s s e s  o f  p e o p l e  ( i . e . ,  c o n v i c t e d  f e l o n s ,  m e n t a l l y  i n c o m p e t e n t s ,  
m i n o r s )  c o u l d  n ow  own a n d  p o s s e s s  f i r e a r m s .  T h e  m u n i c i p a l i t y  o f  A n c h o r a g e  a l s o  
i s  c o n c e r n e d  t h a t  t h i s  l a n g u a g e  w o u l d  i n v a l i d a t e  c e r t a i n  l a w s  s u c h  a s  t h o s e  
r e g u l a t i n g  c o n c e a l e d  w e a p o n s  a n d  p r o s c r i b i n g  p o s s e s s i o n  o f  f i r e a r m s  b y  
i n t o x i c a t e d  p e r s o n s .

T h e r e  i s  a  p l e t h o r a  o f  c o u r t  d e c i s i o n s  w h i c h  s h o u l d  a l l a y  t h e s e  c o n c e r n s .  T h e  
e n c l o s e d  Law R e v i e w  i s  v e r y  i n f o r m a t i v e  a n d  w i l l  p r o v i d e  y o u  w i t h  s o m e  s p e c i f i c

• c i t a t i o n s  ( s e e  p a g e s  1 8 6 - 1 9 2 ) .  I  h a v e  a l s o  e n c l o s e d  a  c o p y  o f  t h e  d e c i s i o n  
h a n d e d  d o w n  i n  S t a t e  o f  O r e g o n  v .  D e l g a d o  ( s e e  p a g e  1 0 ,  l i n e s  1 7 - 2 1 ) .  O t h e r

L
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p e r t i n e n t  c a s e s  w h i c h  y o u  m i g h t  b e  i n t e r e s t e d  i n  r e v i e w i n g  i n c l u d e  H o l l a n d  v .  
C o m m o n w e a l t h , 2 9 4  SW2d 8 3  ( 1 9 5 6 ) ,  w h i c h  l i m i t s  c a r r y i n g  c o n c e a l e d  a n d  E a r y  v .  
C o m m o n w e a l t h , 6 5 9  SW2d 1 9 8  ( 1 9 8 3 ) ,  w h i c h  r u l e s  t h a t  f e l o n s  m a y  b e  p r e v e n t e d  f r o m  
o w n i n g  f i r e a r m s .  S i n c e  b o t h  H o l l a n d  a n d  E a r y  a r e  f r o m  K e n t u c k y ,  i t  i s  i m p o r t a n t  
t o  n o t e  t h a t  t h e  K e n t u c k y  C o n s t i t u t i o n a l  A m e n d m e n t  b e g i n s :  " A l l  m e n  a r e ,  b y
n a t u r e ,  f r e e  a n d  e q u a l . . . . "  T h e  u s e  o f  t h e  p l u r a l  o f  " m a n '  s p e c i f i c a l l y
i n d i c a t e s  t h a t  w h a t  i s  g u a r a n t e e d  i s  a n  i n d i v i d u a l  r i g h t .

T h e  m o s t  r e c e n t  d e c i s i o n  w h i c h  i s  a p p l i c a b l e  t o  y o u r  q u e s t i o n s  w a s  h a n d e d  d o w n  b y
t h e  N o r t h  D a k o t a  S u p r e m e  C o u r t  o n  N o v e m b e r  1 9 ,  1 9 8 7 .  S t a t e  v .  R i c e  H i l l  i n v o l v e d
a  f e l o n  who w a s  f o u n d  t o  b e  i n  p o s s e s s i o n  o f  a  f i r e a r m .  T h e  c o u r t  o p i n e d  t h a t  
c o n s t i t u t i o n a l  r i g h t s  a r e  n o t  a b s o l u t e  a n d  t h e  r i g h t  t o  k e e p  a n d  b e a r  a rm - ,  i s  
s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n .  S p e c i f i c a l l y ,  t h e y  r u l e d  t h a t  f e l o n s  a r e  n o t  
i n d i v i d u a l  c i t i z e n s  a n d  a r e  p r e c l u d e d  f r o m  t h e  c o n s t i t u t i o n a l  r i g h t  o f  f i r e a r m  
o w n e r s h i p .  You  w i l l  n o t e  t h a t  N o r t h  D a k o t a ' s  c o n s t i t u t i o n a l  l a n g u a g e  a l s o  
s p e c i f i c a l l y  r e f e r s  t o  a n  i n d i v i d u a l  r i g h t .

T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  w o u l d  l i k e  t o  h a v e  S J R  15  a m e n d e d  t o  r e a d  a s
f o l l o w s :

" T h e  [A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a  f r e e  
s t a t e ,  t h e ]  i n d i v i d u a l  r i g h t  [ o f  t h e  p e o p l e ]  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  
b e  d e n i e d  o r  i n f r i n g e d  b y  t h e  s t a t e  o r  a n y  s u b d i v i s i o n  t h e r e o f . "

We w o u l d  g r e a t l y  a p p r e c i a t e  i t  i f  y o u  w o u l d  c o n s i d e r  o f f e r i n g  t h i s  a m e n d m e n t  i n
y o u r  S t a t e  A f f a i r s  C o m m i t t e e  a t  t h e  v e r y  e a r l i e s t  d a t e  p o s s i b l e .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  me a t  ( 9 1 6 )  4 4 6 - 2 4 5 5  o r  o u r  L e g a l  C o u n s e l ,  Bob 
D o w l u t ,  a t  ( 2 0 2 )  8 2 8 - 6 3 4 5  s h o u l d  y o u  h a v e  a n y  q u e s t i o n s  o r  n e e d  f u r t h e r  
i n f o r m a t i o n .

S i n c e r e l y ,

B J : b s w

E n c l o s u r e s

c c :  S e n a t o r  P a t  R o d e y
R u p e  A n d r e w s  
Bob  D o w l u t



terests and decided to secure a right to keep and bear arms in
• the face of any possible problems snch a right might entail, 
j For example, the colonies were not free from crime. In 1630,
John Billington was hanged by the pilgrims at Plymouth col- 

; ony for murdering John Newcomen with a blunderbuss. In 
1678, T^mas Hellier was hanged in Westover, Virginia, for 
hackirthree people to death. Thomas Lutherland was 
hanged February 23, 1691, in New Jersey for murdering John 
Clark, a boat trader, and stealing his supplies. Alexander 
White was hanged at Cambridge, Massachusetts, on Novem­
ber 18, 1784, for murder and piracy.39 The Framers appar­
ently felt that crime must be prevented by the penitentiary 
and gallows, and not by a general deprivation of a constitu-

• tional right.
The task is to harmonize the tension between the police 

power and a constitutional guarantee. Accordingly, a textual 
analysis of the guarantee must focus on to whom the right be­
longs, what is the purpose or reason of the right, and what t *ns are prelected. The boundaries of the right are estab- 
1L id once these issues are defined and delineated. The police 
power then cannot breach those boundaries, for “constitutions 
are not made to create rights in the people, but in recognition 
of, and in order to preserve them, and that if any are specially 
enumerated and specially guarded, it is only because they are 
: peculiarly important or peculiarly exposed to invasion.”37

ll?CULLE(J1’Tv'SrUlG,rifr VersW
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The collective right view claims that while all of the peo­
ple have a right, the individual person has no right.38 This es-

36. J. Nash, B lo o d le t te r s  and Badmen 55, 255, 345, 606 (1973). “[A rgum ents 
of policy m ust give •v/>y to  a constitutional command . . . ." Payton v. N.Y., 445 U.S. 
673, 602 ('980). In 1: land, police stopped 2,000 cars over one weekend in a drunk 
driving campaign. They arrested four drivers. Wash. Post, Dec. 30, 1982, A 1, col. 4, 
a t  A 7, col. 1. Rights cannot be swept aside or ignored simply to make it convenient 
for the state to get a t a small crir.inal element. Such an approach would render nuga­
tory the benefits of a w ritten constitution.

37. 2 J . T ucker, T he Constitution of the U.S. 688 (1899).
38. City of Saline v. Blaksley, 72 Kan. 230, 83 P. 619, 620 (1905) (In interpreting 

a provision of the Kansas Constitution, which sta ted  th a t “The people have the right 
to bear arms for their defense and security," the Supreme Court of Kansas stated 
th a t it “refers to  the people os a collective body. . . . Individual rights are no t con-

sentially means that the right to bear arms protects no one 
and guarantees nothing, for regardless of how draconian and 
unconstitutional a law may be, no individual would have 
standing to challenge such a law.39

The true inquiry as to the meaning of a constitutional 
guarantee concerns its understanding by the voters who, by 
their vote, have given life to the product of the convention.40 
The voters’ understanding of a constitutional provision is de­
termined by the common and ordinary meaning of the words 
employed.41 Those words “will be understood in the sense 
most obvious to the common understanding, without resort to 
subtle and forced construction for the purpose of limiting or 
extending their operation.”42 Thus if the term “people” is 
used in the Bill of Rights to guarantee the individual the 
equal protection or the law,43 to assembly and petiti >n,44 and 
freedom from unlawful searches,40 it is incredible that the 
term “people” is then used strictly in a collective sense in 
guaranteeing the right to bear arms.46 Therefore, a word re­
peatedly used in a constitution will bear the same meaning 
throughout the instrument.47

The seminal case which nullified the right to bear arms 
by holding that it is solely a collective right is City of Salina v. Blaksley.*8 James Blaksley was convicted of carrying a pls-
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sidered in this section.").
39. Standing to sue is lacking where a party has a general interest common to all 

members of lb • public. Schlesinger v. Reservists Committee to Stop the War, 418 
U.S. 208 (1974).

40. People ex rel. Cosentino v. Adams County, 82 III. 2d 565, 413 N.E.2d 870, 871 
(1980).

41. Burke v. Snivcly, 208 111. 328, 340, 70 N.E. 327, 329 (1904) (Words “shall be 
given the meaning which they bear in ordinary use among the people").

42. People v. Stevenson, 281 III. 17. 25-26, 117 N.E. 747, 750 (1917).
43. K an. Const. Bill of Rights, §2.
44. Id . §3.
45. Id. §15.
46. Id. §4.
47. K irkpatrick v. King, 228 Ind. 236, __ , 91 N.E.2d 785, 789 (1950). " |T ]he

term ‘people,’ as used in the [state] constitution, is brond and comprehensive, and 
comprises generally all of the individual inhabitants of the state." S tale v. Kofines, 33 
R.I. 2 1 1 ,__ , 80 A. 432, 437 (1911).

48. 72 Kan. 230, 83 P. 619 (1905). Restricting the right to bear arm s to a collec­
tive right has been specifically rejected by o ther courts. See, e.g., People v.
N akamura, 99 Colo. 262, G2 P.2d 246 (en banc 1936); S tate v. Dawson, 272 N.C. 535, 
 , 159 S.E.2d 1, 9 (1968).
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tol within the city "while under the influence of intoxicating 
liquor.’’*9 The conviction could have been sustained simply 
because such conduct is outside the boundaries of the guaran­
tee.80 The court chose "to treat the question [of bearing arms] 
as an original one."81 It misread In re Brickey51 by claiming 
that the case sanctioned the carrying of concealed weapons on 
constitutional grounds. Brickey struck down a statute which 
forhade the carrying of a pistol in town in any manner. The Brickey court specifically held that forbidding the carrying of 
concealed weapons would be a valid regulation of the arms 
right. The court also misread Commonwealth v. Murphy55 by 
claiming that Murphy strongly supported the court’s position. Murphy upheld a conviction for unauthorized parading by 
armed men. The Murphy court merely cited Presser v. Illi­nois,8* which involved an unlicensed armed parade, in uphold­
ing the conviction.

The Blaksley court’s claim that a Bill of Rights guarantee 
merely insurer the people collectively a narrow right to bear 
arms only in the organized militia or any military organization 
provided by law88 lacks other jurisprudential support. The 
Kansas Constitution defines the militia as all able-bodied citi­
zens between twenty-one and forty-five years of age.86 The 
Kansas Constitution also authorizes the legislature to organ­

49^5alino v. Blh..sley, 72 Kan. 2 3 0 ,__ , 83 P. 619, 620 (1905).
^ ^ ^ . ’arrying a gun while drunk is outside the protected boundaries of the right 

to hear arms. People v. Garcia, 197 Colo. 550, 595 P.2d 228 (1979)(en banc); S tate v. 
Shelby, 90 Mo. 302, 2 S.W. 468 (1886). The right to arms is subject to regulations to 
promote the peace, order and security of society, "provided they do not nullify the 
constitutional right or materially embarrass its exercise." E. Freund, T he Police 
Power 90-91 (1904). "A statu te  which, under the pretense of regulating, amounts to a 
destruction of the right, or which requires arm s to be so borne as to render them 
wholly useless for the purpose of defense, would be clearly unconstitutional." State v. 
Reid, ' Ala. 612, 616 35 Am. Dec. 46 (1840). The prevailing view is thnt prohibiting 
concealed carrying of weapons does not infringe the private right to bear arms. “Any 
one, carrying a weapon for a leudable purpose, will not desire to conceal it." C. 
T iedeman, A T reatise on the Limitations of P olice P ower in the U.S. 13-14, 503 
(1886).

51. Salina v. Blaksley. 72 Kansas. 2 3 0 ,__ , 83 P. 619, 620 (1905).
52. 8 Ida. 597, 70 P. 609 (1902).
53. 166 Mass. 171, 44 N.E. 138 (1896).
54. 116 U.S. 252 (1886).
55. 72 Kan. 230, — , 83 P. 619, 620-21 (1905).
56. K an. Const, art. VIII, §1.
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ize, equip and discipline the militia.87 This demonstrates that 
any collective right to bear arms in the militia is adequately 
covered by the militia article of the Kansas Constitution.88

Furthermore, the state’s power to legislate on militia mat­
ters existed prior to the formation of the constitution and re­
mains with the states.89 The right of a state to maintain and 
use its militia is a power essential to the existence of a state.60 
The state has the authority to train its able-bodied citizens so 
that they may perform military duties or constabulary duties 
when called upon.61

The collective right theory suffers from a logical defect. It 
is conceptually difficult to see how something can exist in a 
whole without existing in any of its parts. The collectivists es­
sentially claim that there is a nebulous entity that exists 
somewhere between the individual and the state which is so 
important that the Framers protected it with a constitutional 
guarantee. The respected Judge Cooley rejected the collective 
right view:

It may be supposed from the phraseology of this provision 
that the right to keep and bear arms was only guaranteed to 
the militia; but this would be an interpretation not war­
ranted by the intent. The militia, as has been elsewhere ex­
plained, consists of those persons who, under the law, are 
liable to the performance of military duty, and are officered 
and enrolled for service when called upon. But the law may 
make provision for the enrolment [sic] of all who are fit to 
perform military duty, or of a small number only, or it may 
wholly omit to make any provision at all; and if the right 
were limited to those enrolled, the purpose of this guaranty 
might be defeated altogether by the action or neglect to act 
of the government it was meant to hold in check. The mean­
ing of the provision undoubtedly is, that the people, from 
whom the militia must be taken, shall have the right to keep 
and bear arms, and they need no permission or regulation of

57. Id. §2.
58. Id. §§ 1-4.
59. Houston v. Moore, 18 U.S. (5 Wheat.) 1, 16-17 (1820). This reflects John 

M arshall’9 view th a t the states had retained their powers over the militia. 3 J. E lliot, 
D edates on the Federal Constitution 419-21 (1836).

60. L uther v. Borden, 48 U.S. (7 How.) 1, 45 (1849).
61. Hamilton v. Regents of Univ. of C a t, 293 U.S. 245, 260 (1934).



law for the purpose. But this enables the government to 
have a well regulated militia; for to bear arms implies some­
thing more than the mere keeping; it implies the learning to 
hnndle and use them in a way that makes those who keep 
them ready for their efficient use; in other words, it implies 
the right to meet for volunatry discipline in arms, observing 
in doing so the laws of public order.*’

Kansas history of the nineteenth century demonstrates 
that the people were undoubtedly concerned with personal de- 
fense.8’ The guarantee to arms of the 1859 Kansas Constitu­
tion*4 is an exact copy of Ohio’s 1851 constitutional guaran­
tee,** and Ohio courts have interpreted their provision to 
secure an individual right to self-defense.88 Thus the indepen­
dent clause, containing command language, that “[t]he people 
have a right to bear arms for their defense and security” was 
undoubtedly intended to include a personal right to bear arms 
to protect one’s person, family, or property against unlawful 
injury and to secure from unlawful interruption the enjoy­
ment of life, limb, family or property. The autonomy of the 
right to arms clause is not undermined by the presence ir. the 
same section of independent clauses dealing with standing ar­
mies and the subordination of the military to the civil power, 
for arms guarantees in other states have similar clauses and 
their courts have found an individual right to bear arms for 
self-defense.87 Hence, any claim that the arms guarantee is in­
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62. T . Cooley, General P rinciples of Constitutional Law in T he United 
States of America 298-99 (3rd ed. 1898).

63. Parmnn v. Lemmon. 119 Kan. 323, _  244 P. 227, 231 (1925) (Dawson, J., 
dissenting), rev'd on rehearing, 120 Kan. 370, 244 P. 232 (1926). T he dissent was, in 
cfTecl, adopted as the opinion of the majority on rehearing.

64. Kan. Const. Bill of Rights, §4.
65. Ohio Ccnst., art. I, §4.
66. Mosher v. City of Dayton, 48 Ohio St. 2d 243 ,__ , 358 N.E.2d 540, 543 (1976)

("the right of an individual to bear arm s” may be regulated in a "reasonable m an­
ner"); City of Akron v. Dixon, 36 Ohio Misc. 133, 303 N.E.2d 923, 924 (Akron Mun.
Ct. 1972) ("the right secured by the Constitution . . . speaks of the citizen's self de­
fense and security and to his right to attain  those ends by bearing arms."); S tate  v. 
Hogan, 63 Ohio St. 202, — , 58 N.E. 572, 575 (1900) (individual right "for defense of 
self and property”).

67. N.C. Const, art. I, §30; S tate v. Dawson. 272 N.C. 535, 159 S.E.2d 1 (1968);
S tate v. Kcrner, 181 N.C. 574, 107 S.E. 222 (1921); Ohio C onst, art. I, §4. See  note
66, supra-, O r. C onst, art. 1, §27; S tate v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); V t.
Const, ch. I, art. 16; S tale v. Rosenthal, 75 Vt. 295, 55 A. 610 (1903).

extricably linked and strictly limited to military matters rests 
on a foundation of quicksand. The Blaksley decision disingen­
uously turns a constitutional guarantee into an intangible 
abstraction.

No attempt will be made to examine textual differences 
based solely on whether plural terms, such as people or citi­
zens, or singular terms, such as person or citizen, are used be­
cause only one state, Massachusetts, has followed blaksley.**

The collectivists’ argument should not be followed by the 
courts because it has no historical support, no case law sup­
port prior to the Kansas decision, and is illogical since the 
very concept of a right is individual. The principle of rigid stare decisis has no application to an unconstitutional law or 
to even a course of action taken by the courts. "That an un­
constitutional action has been taken before surely does not 
render that same action any less unconstitutional at a later 
date.”69 On one occasion, the U.S. Supreme Court branded a 
whole line of decisions it had pursued for nearly a century “an 
unconstitutional assumption of power by the courts of the 
United States which no lapse of time or respectable array of 
opinion should make us hesitate to correct.”70

The term “people” should be interpreted to include indi-1 
viduals. However, all individuals are not guaranteed the rightj 
to keep and bear arms. The Framers were mindful that cer-| 
tain groups are not protected because they fall into a tradi-jl 
tional high-risk category. Thus it matters not that the FramJ 
ers used in the arms guarantee the term people, citizens! 
person or citizen. Felons, persons of tender years, idiots anci 
lunatics are classes that have almost universally been ex# 
eluded from the arms guarantee.71 I

68. Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976).
69. Powell v. McCormack, 395 U.S. 486, 546-47 (1969).
70. Erie R.R. v. Tompkins, 304 U.S. 64, 79 (1938) (quoting Holmes, J., dissenting 

in Black & W hite Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518, 533 
(1928)). See also Monell v. D epartm ent of Social Services, 436 U.S. 658 (1978); cf. 
Brown v. Board of Ed., 347 U.S. 483 (1954) with Plessy v. Ferguson, 163 U.S. 537 
(18961

At common low a felony is such crime as occasions a forfeiture of nil the 
offender's lands or goods and often subjects him to capital punishment. 4 \V. Black- 
stone, Commentaries on the Laws of E ngland *94. While a t common law usually 
only the most serious ofTenses were felonies and the wrongful net had io be accompa­
nied by a guilty mind, the modern trend is to make some felonies a stric t liability
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A textual analysis of state constitutions reveals that two 
separate categories of arms are protected: (A) those suitable

offense, even though for the most part such offences are mala prahibita and not mala 
in le. For example, the mere possession of an unregistered rifle with a bnr'el under 16 
inches is punishable by 10 years and a $10,000 fine. 26 U.S.C.A. §§ 6840 '.uj (3), 58G1 
(d), 5871 (1980). To prevent the people from being disarmed by the expedient of 
classifying regulatory offenses as felonies, the disqualification for felons should be re­
stricted to common law felonies and their modern equivalents and to offenses renuir- 
ing some state  of mind above stric t liability which ore inherently inimical to life and 
property. T he harshness of a felony conviction for a regulatory offense requiring no 
criminal in tent was acknowledged in United S tales v. Ruisi, 460 F.2d 153, 157 (2nd 
Cir. 1972) ("application for a Presidential pardon would seem to be justified.’1) Con­
gress has ulready recognized a narrow exception to the felony disqualification by ex­
empting an titru st violations, unfair trade practices, restraint of trade, or other similar 
offenses relating to the regulation of business practices. 18 U.S.C.A. §921 (a) (20) 
(197G). For a list of disqualifications involving felons see Doe v. Webster, GOG F.2d
122G, 1233-34 (D.C. Cir. 1979); Stal/r v. Noel, 3 Ariz. App. 313 ,__ , 414 P.2d 162, 1G4
(19G6).

Persons of lender years lack the experience, understanding, or power of mind to
manage their affairs. They normally cannot hold office, vote, marry, enter into a con­
tract, or drink alcohol. W here a parent is lacking, a guardian serves to protect their 
interests. Even when persons of tender years violate the law, society deals with them 
in a special court. Idiots and lunatics are so lacking in mental capacity tha t conserva­
tors are appointed to manage their affairs. Often they ore institutionalized. Even the 
common law treated these two groups differently:

If one tha t w anleth discretion, killeth himsclfc (as an infant, or a man 
Non compos m entis) he shall not forfeit his goods, & c, . . .

If one th a t is N on compos m entis, or an ideot, kill a man, this is no 
felony; for they have no knowledge of good and evill, nor can hove o feloni­
ous intent, nor a will or mind to do harme. . . .

So it is, if a lunatike person killeth another during his lunacie; (Coft. 4.
125.) for all acts done by him in his lunacie, are as the actes of an 
Ideot. . . . B ut on infant of such tender yeares, as th a t he hath no discre­
tion or intelligence, if he kill a man, this is no felony in him.

M, Dalton, T he Countrey J ustice 216-17, 223, 224 (London 1G22).
T hat not nil people were included in the arms guarantee can be established by 

viewing early arms lows relating to freed blacks and American Indians. “ Free persons 
of color have never been recognized as citizens; they are not entitled to bear arms, 
vote for members of the legislature, or to hold any civil office.” Cooper v. Savannah, 4 
Ga. 68, 72 (1848). See also S tate  v. Newsom, 27 N.C. 203 (1844). The sale of firearms 
to  American Indians was prohibited. 2 Stnt. 139 ch. 13 (1802) and 2 Slat. 283 ch. 38 
(1804).

Some early constitutional guarantees on arms were restricted to "free white 
m en." F la. C onst, art. 1, §21 (1838); T enn . C onst, art. I, § 26 (1834); La. C onst, tit. 
I ll, art. GO (1845). The passage of the th irteenth  and fourteenth amendments means 
that, except felons, the mentally infirm, and person of tender years, all of the people 
are guaranteed the right to  arms See also T . Cooley, A T re a t is e  on C o n s titu tio n a l 
L im itations 57 (7th ed. 1903).

#
_L

(not indispensable) for militia use, and (B) those suitable for 
personal defense. In addition, two states also protect arms 
suitable “for hunting and recreational use and for other lawful 
purposes.”7* Arms suitable for deterrence against oppression 
are not treated as a separate category because an armed citi­
zenry, regardless of the armament kept, serves as a latent and 
implicit deterrent to oppression.7*

A. Colonial militia laws reveal that smoothbore shoulder 
arms, carbines, rifles, pistols, ammunition, swords, bayonets,

72. Nev. C onst, art. I, § 11, para. 1; N.M. C onst, art. II, § 6. In addition, the 
majority report of the Illinois Bill of Rights Committee indicates an intent to protect 
under I I I . C onst, art. I, § 22 "arm s th a t law-abiding persons commonly employ for 
purposes of recreation or the protection of person and property." VI 6th 111. Const. 
Convention, Record of Proceedings (1969-1970) a t 87. In adopting the Virginia Bill of 
Rights, § 13, the interests of "the  sportsm en of this S ta te" and the right "to  have 
arms in their homes, and they think th a t this will give them some protection" were 
also cited as reasons. Proceedings & Debates of Virginia Senate Pertaining to 
Am endm ent o f Constitution  393 (Apr. 3, 1969) (Sen. Long).

73. Some cases equate arm s "effective as a weapon of war” with arm s suitable 
"to  resist oppression." Fife v. S tate, 31 Ark. 455, 458, 461 (1876); Aymette v. State, 21 
Tenn. (2 Hum.) 154 (1840). O ther cases make no such equation. Arms suitable for 
militia use or self-defense are included in the term "arm s” and both categories serve 
as a deterrent to oppression because historically "the arms used by the militia and for 
personal protection were basically the aame weapons." S tate v. Kessler, 289 Or. 359, 
 , 614 P.2d 94. 99 (1980).

T he wellspring for a right to have arms for hunting is the Dec. 12, 1787, minority 
proposal in the Pennsylvania convention:

T h a t the people have a right to  bear arms for the defence of themselves and 
their own State, or the United States, or for the purpose of killing game; 
and no law shall be passed for disarming the people or any of them, unless 
for crimes committed, or real danger of public injury from individuals; and 
as standing armies in the time of peace are dangerous to liberty, they ought 
not to be kept up; and th a t the military shall be kept under strict subordi­
nation to and be governed by the civil power.

P ennsylvania and the Federal Constitution 1787-1788, 422 (1888).
The Pennsylvania minority was the first to propose an extensive Bill of Rights 

and their seminal ideas found their way into the Bill of Rights and became the first, 
second, fourth, fifth, sixth, eighth, and tenth amendm ents of the United Stales Con­
stitution. E. Dumdauld, T he B ill of R ights and What it Means T oday 50-56 
(1957). T he  Pennsylvania minority proposal reveals an intent to guarantee the tradi­
tional uses of the times: for m ilitia use, for self-defense, and for hunting. The refer­
ence to hunting was probably an effort to prevent the enactm ent of game laws 
designed to disarm the people. It also dem onstrates tha t the common understanding 
of “to bear arm s” was not restricted solely to militia purposes. In the 18th century 
“bear" m eant "To convey or carry." S. J ohnson, A Dictionary of the E nclisii Lan­
guage (unpacinati d) (1979 reprin t of 1755 ed.) The arms provision in La. Const, tit. 
Ill, art. GO (1845), used the term  "carry arms."

#
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WHY DOES ALASKA NEED A FIREARMS PRE-EMPTION LAW?

The r i g h t  to  keep and b e a r  arms is  a t  th e  f o r e f r o n t  o f  th e  
v a r io u s  e m o tio n a l is s u e s  t h a t  c u r r e n t ly  c o n fr o n t  o u r  s o c ie t y .  
L e g is la t o r s ,  ju d g es  and b u re a u c ra ts  a t  a l l  le v e ls  o f  g o vern m en t 
—  f e d e r a l ,  s t a t e  and lo c a l  —  a re  b e in g  c a l le d  upon by  c i t i z e n s  
who w ish  to  see t h i s  r i g h t  expanded o r  r e s t r i c t e d .

One u n d e r ly in g  q u e s t io n  i s  a t  w h a t l e v e l  s h o u ld  su ch  
l e g i s l a t i o n  o c c u r .  The N a t i o n a l  R i f l e  A s s o c i a t i o n  has  
t r a d i t i o n a l l y  b e l ie v e d  t h a t  th e  g overn m ent m ost r e p r e s e n t a t iv e  o f  
th e  p e o p le  is  b e s t .  The e x p lo s io n  o v e r  th e  p a s t  few  y e a rs  o f  
lo c a l  o rd in a n c e s  t h a t  a re  more r e s t r i c t i v e  th a n  c u r r e n t  s t a t e  la w  
has , how ever, c r e a te d  th e  need f o r  th e  s t a t e s  t o  p re -e m p t th e s e  
lo c a l  a c t io n s .  Such l e g i s l a t i o n  w i l l  p r e v e n t  a hodgepodge o f  
v a r y in g  gun law s w it h in  a s t a t e ,  and th e r e b y  p r o t e c t  th e  la w -  
a b id in g  c i t i z e n  n o t o n ly  fro m  u n w it t in g  v i o l a t i o n  o f  th e  la w , b u t  
a ls o  from  a r b i t r a r y  in fr in g e m e n ts  o f  h is  o r  h e r  r i g h t s .  In d e e d , 
in  e n a c t in g  p re -e m p tio n  l e g i s l a t i o n ,  th e r e b y  e x p r e s s ly  p r e v e n t in g  
lo c a l  governm ents fro m  i n f r i n g i n g  th e  r ig h t s  o f  c i t i z e n s  and
e f f e c t i v e l y  e l im in a t in g  th e  need f o r  c i t i z e n s  t o  u n d e r ta k e  c o s t ly  
l i t i g a t i o n  to  p r o te c t  t h e i r  r i g h t s ,  s t a t e  l e g i s l a t o r s  f u l f i l l  
t h e i r  c o n s t i t u t io n a l  d u ty  t o  p r o t e c t  th e  r ig h t s  o f  c i t i z e n s .

A s t a t e  f i r e a r m s  p r e - e m p t io n  la w  w i l l  g u a r a n t e e  t o  t h e
c i t i z e n s  o f  y o u r s t a t e  t h e i r  r i g h t  to  own and use f i r e a r m s  f o r
le g i t im a t e  purposes based on s t a t e  s t a t u t e s  and f e d e r a l  la w .
F e d e ra l Law

Many p e o p le  do n o t r e a l i z e  th e  f u l l  e x te n t  o f  f e d e r a l  la w . 
Under th e  Gun C o n tro l A c t o f  19 68 and as amended b y  th e  M c C lu re -  
Vo lkm er Amendments (May 19 , 1 9 8 6 ) ,  anyone c o n v ic te d : o f  a f e lo n y ,  
a d ju d ic a t e d  m e n t a l l y  d e f e c t i v e ,  o r  a d d ic t e d  t o  d ru g s  i s
p r o h ib i te d  from  ow ning , p u rc h a s in g  o r  r e c e iv in g  or: t r a n s p o r t in g  
any f ir e a r m s  o r  a m m u n itio n . The Gun C o n tro l A c t  a ls o  bans m a i l  
o rd e r  s a le s  o f  fireax~ms by o th e r  th a n  f e d e r a l l y  l ic e n s e d  d e a le r s  
and re q u ir e s  t h a t  th e  s a le  o f  handguns is  r e s t r i c t e d  to  r e s id e n ts  
o f  th e  same s t a t e  o f  th e  p u rc h a s e r  and s e l l e r .

F e d e ra l law  a ls o  r e q u ir e s  p erso n s  engaged in  th e  b u s in e s s  o f  
d e a l in g  in  f ir e a r m s  to  be f e d e r a l l y  l ic e n s e d .  D e a le rs  m ust



r e q u i r e  f ro m  a l l  f i r e a r m s  p u r c h a s e r s  p r o o f  o f  i d e n t i t y  an d  
re s id e n c e , and b u y ers  m ust s ig n ,  u n d er p e n a l ty  o f  p e r ju r y ,  a 
s ta te m e n t  c e r t i f y i n g  e l i g i b i l i t y  t o  p u r c h a s e .  D e a le r s  a r e  
re q u ir e d  to  keep re c o rd s  o f  a l l  f i r e a r m s  s a le s  and a re  fo rb id d e n  
from  s e l l i n g  handguns to  p e rs o n s  u n d e r 21 o r  r i f l e s  and sh o tg un s  
to  p erso n s u n d e r 18 . A d d i t i o n a l l y ,  d e a le r s  a r e  p r o h ib i t e d  fro m  
m aking any s a le  o f  f i r e a r m s  o r  am m u n itio n  w h ich  w ou ld  p la c e  th e  
b u y e r in  v i o l a t i o n  o f  s t a t e  o r  lo c a l  la w .
The H is t o r y  o f  F ire a rm s  P re -E m p tio n  L e g is la t io n

The f i r s t  p re -e m p tio n  f i r e a r m s  law  was p assed  in  th e  l a t e  
1 9 60s , when, in  re sp o n se  to  th e  a s s a s s in a t io n s  and u rb a n  r i o t i n g  
o f  t h a t  t im e ,  a num ber o f  l o c a l i t i e s  p a s s e d  "gun  c o n t r o l "  
m e a s u re s . R e c o g n iz in g  t h a t  t h e s e  o r d in a n c e s  w e re  b a s e d  on  
e m o tio n a l re sp o n se  r a t h e r  th a n  l o g i c a l  e f f o r t s  t o  c o n t r o l  c r im e , 
c i t i z e n s  o f  C a l i f o r n i a  and P e n n s y lv a n ia  le d  th e  way in  e n a c t in g  
f i r e a r m s  p r e - e m p t io n  s t a t u t e s .  T o d a y , some 15 s t a t e s  h a v e  
f ir e a r m s  p re -e m p tio n  e i t h e r  by s t a t u t e  o r  by le g a l  p re c e d e n t  
i n c l u d i n g :  A la b a m a , A r i z o n a ,  C a l i f o r n i a ,  I n d i a n a ,  M a r y la n d ,
M a s s a c h u s e tts , M in n e s o ta , New J e rs e y , New Y o rk , N o r th  D a k o ta , 
P e n n s y lv a n ia ,  S o u th  D a k o ta ,  V i r g i n i a ,  W a s h in g to n  an d  W e s t 
V i r g i n i a .
The Problem  B eh ind  L o c a l F ire a rm s  Laws

The renew ed p o p u la r i t y  in  p a s s in g  lo c a l  o rd in a n c e s  e f f e c t i n g  
gun o w n ers h ip  has t r ig g e r e d  a g r e a t  d e b a te  o v e r  th e  b e n e f i t s  o f  
l o c a l  r u le  on t h i s  is s u e .  C le a r ly ,  a l l  l e g i s l a t i o n  —  w h e th e r  
f e d e r a l ,  s t a t e ,  o r  lo c a l  —  m ust be d e s ig n e d  t o  e n s u re  u n ifo rm  
and n o n d is c r im in a to ry  access to  th e  r ig h t s  and p r i v i l e g e s  o f  th e  
c i t i z e n r y  as g u a ra n te e d  by th e  U .S . and S ta te  C o n s t i t u t io n s .  
Y e t ,  a c lo s e  lo o k  a t  th e  p assag e  o f  th e  M o rto n  G ro v e , I l l i n o i s ,  
handgun b an , th e  most in fam o u s o f  th e s e  lo c a l  o rd in a n c e s , p ro v e s  
beyond d ou b t t h a t  lo c a l  f i r e a r m s  l e g i s l a t i o n  does n o t g u a ra n te e  
t h i s .  In  p a s s in g  t h e i r  b an , th e  M o rto n  G rove V i l l a g e  T ru s te e s  
w ere a c t in g  in  d e f ia n c e  o f  a m a jo r i t y  o f  th e  v i l l a g e  c i t i z e n r y  as 
th e  opponents o f  th e  m easure g r e a t l y  outnum bered  s u p p o r te rs  a t  
a l l  p u b l ic  h e a r in g s  on th e  b a n . M o rto n  G rove was a c t in g  n o t to  
c o n tr o l  c r im e , w h ich  was m in im a l in  th e  v i l l a g e ,  b u t  r a t h e r  t o  
g a in  th e  a t t e n t io n  o f  n a t io n a l  m edia and to  c r e a te  a s i t u a t i o n  o f  
h arassm ent f o r  in d iv id u a l  f i r e a r m s  o w n ers . T h e ir  g im m ick w o rk ed ! 
T o d a y , M o rto n  G ro v e  i s  a lm o s t  a h o u s e h o ld  w o rd  an d  i t  i s  
e s tim a te d  t h a t  c lo s e  t o  a th o u san d  fo r m e r ly  la w -a b id in g  c i t i z e n s  
a re  now t e c h n ic a l l y  " c r im in a ls "  f o r  e x e r c is in g  a r i g h t  g u a ra n te e d  
by b o th  th e  U .S . and th e  I l l i n o i s  C o n s t i tu t io n s .

The lo c a l  i n t e n t  to  h a ra s s  gun owners and s p o rts m e n , r a t h e r  
th a n  c o n t r o l  c r im e , is  even more a p p a re n t in  th e  r e c e n t  a c t io n s  
o f  th e  F r ie n d s h ip  H e ig h ts  ( M a r y la n d )  T o w n s h ip . T h is  t i n y
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c o m m u n ity  on t h e  o u t s k i r t s  o f  W a s h in g to n , D . C . ,  o r i g i n a l l y  
a tte m p te d  t o  ban p o s s e s s io n  o f  a l l  handguns. The M ontgom ery 
C ounty C o u n c il r e fu s e d ,  h o w ever, to  c o n s id e r  th e  p ro p o s a l because  
i t  was a c le a r  v i o l a t i o n  o f  th e  M a ry la n d  S ta te  F ire a rm s  P r e -  
Em ption  S t a t u t e .  F r ie n d s h ip  H e ig h ts  th e n  a t te m p te d  to  s u b v e r t  
s t a t e  la w  b y  p a s s in g  a c o m p le te  b an  on p o s s e s s io n  o f  a l l  
am m u n itio n . P o s s e s s io n  o f  am m u n itio n  f o r  s e l f - d e f e n s e  w ou ld  have  
been o u tla w e d , and anyone p a s s in g  th ro u g h  F r ie n d s h ip  H e ig h ts  w ith  
a s in g le  b u l l e t  c o u ld  have been s u b je c t  to  a r r e s t  and c o n v ic t io n  
—  a $500 f i n e  f o r  th e  f i r s t  o f fe n s e  and up to  s ix  months in  j a i l  
f o r  th e  second o f fe n s e .

The a tte m p te d  F .H . b u l l e t  ban was d e fe a te d  by th e  c o u n ty  
c o u n c il ;  Montgom ery C o u n ty , n o n e th e le s s , u l t i m a t e l y  p assed  an 
o rd in a n c e  w h ich  w i l l  p r o h i b i t  th e  p u rc h a s e  o f  am m u n itio n  u n le s s  a 
f i r e a r m  r e g i s t r a t i o n  c e r t i f i c a t e  i s  p r o d u c e d , a l t h o u g h  
r e g i s t r a t i o n  is  n o t  r e q u ir e d  in  M a ry la n d . W h ile  C ou n cilm an  D a v id  
S c u l l  c la im s  i t  i s  a s y m b o lic  s te p  to w a rd  gun c o n t r o l  a t  th e  
s t a t e  and  f e d e r a l  l e v e l ,  i n  r e a l i t y ,  t h i s  o r d in a n c e  " is  an  
abysm al w as te  o f  g o v e rn m e n ta l e n e rg y  and c o rro d e s  th e  r e s p e c t  
w ith o u t  w h ich  la w  is  a h u s k ."  (The W a s h i n g t o n  Times,  June 2 0 , 
1983)

In  re s p o n s e  to  t h i s  b an  and  o t h e r  s i m i l a r  r e s t r i c t i v e  
o rd in a n c e s , a number o f  lo c a l  j u r i s d i c t i o n s  have gone in  th e  
o p p o s ite  d i r e c t io n  and r e q u ir e d  a l l  in d iv id u a ls  o r  h o u seh o ld  
heads to  own a f i r e a r m .  The NRA does n o t condone th e s e  m an d a to ry  
o w n ersh ip  o rd in a n c e s  because we b e l ie v e  i t  i s  an i n d i v id u a l 's  
c h o ic e  w h e th e r o r  n o t to  possess a f i r e a r m .
How Can P re -E m p tio n  H elp?

L o c a l f i r e a r m s  l e g i s l a t i o n  s e rv e s  o n ly  to  c r e a te  a c r a z y  
q u i l t  o f  la w s , r e s u l t in g  in  gun owners ru n n in g  th e  r i s k  o f  
a r r e s t ,  p ro s e c u t io n  and c o n f is c a t io n  o f  p e rs o n a l p r o p e r ty  f o r  
u n w i t t i n g  v i o l a t i o n  o f  l o c a l  la w  by t r a n s p o r t i n g  a gun f o r  
s p o r t in g  o r  o t h e r  l e g i t i m a t e  p u rp o s e s  a c ro s s  c i t y  o r  c o u n ty  
l i n e s .  Such l e g i s l a t i o n  c l e a r l y  i n t e r f e r e s  w ith  th e  "u n ifo rm  
a p p l i c a t i o n  o f  la v /s "  as c i t i z e n s  fro m  one c i t y  a r e  t r e a t e d  
d i f f e r e n t l y  from  c i t i z e n s  o f  a n o th e r .  Such l e g i s l a t i o n  a ls o  p u ts  
an undue b urden  on th e  n a t io n 's  28 m i l l i o n  h u n te rs  and 7 m i l l i o n  
c o m p e t it iv e  s h o o te rs  who w ou ld  be r e q u ir e d  t o  know th e  f ir e a r m s  
law s o f  each v a r io u s  c i t y  and c o u n ty  th e y  may pass th ro u g h  on 
t h e i r  way to  h u n t in g  a re a s  o r  s h o o t in g  m a tc h e s .

We a re  g r e a t ly  co n cern ed  by  t h i s  e r u p t io n  o f  h o s t i l e  camps 
o f  "p ro -g u n " and " a n t i-g u n "  l o c a l i t i e s  in  s t a t e s  who do n o t have  
f i r e a r m s  p re -e m p tio n  l e g i s l a t i o n .  A s t a t e  f i r e a r m s  p re -e m p tio n  
law  w i l l  c u r t a i l  t h i s  movement and en su re  t h a t  s t a t e  la w  w i l l  be 
e n fo rc e d  u n ifo r m ly  th ro u g h  th e  s t a t e  on an e q u a l b a s is .
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STATUS:

Firearms Preemption Legislation

Some thirty states have some form of preemption, either by state statutes or 
judicial ruling.

1986 UPDATE:

USSION:

$

The NR A continues to recognize preemption as the major legislative safeguard to 
prevent local anti-gun action and;-to guarantee all citizens their right to own and 
use firearms for legitimate purposes. For this reason, enacting firearms 
preemption in those states without this legislative safeguard remains the top 
legislative priority of this Division. In the 1986 legislative session, preemption was 
introduced in some 13 states and was signed into law in Mississippi, Tennessee, 
South Carolina, Rhode Island, and Delaware (strengthening existing language) and is 
expected to be approved by the Michigan House of Representatives on December 
9. In addition, in New Mexico, voters approved a referendum adding firearms 
preemption to the state constitution.

The right to keep and bear'arms is at the forefront of the various emotional 
issues that currently confront legislators, judges and bureaucrats at all levels of 
government. While the NRA has traditionally believed that the government most 
representative of the people is best, the recent popularity of restrictive local 
ordinances has created the need for the states to preempt such action. Local 
firearms legislation:

* creates a hodgepodge of varying gun laws within a state and gun owners 
run the risk of arrest, prosecution and confiscation of personal property 
for unwitting violation of local law;

* interferes with the "uniform application of laws" as citizens from one 
city are treated differently from citizens of another;

* puts an undue burden on the nation's 28 million hunters and 7 million 
competitive shooters who would be required to know the firearms laws 
of each various city and county they may pass through in their travels.

The first preemption firearms law was passed in the late 1960s, when, in 
response to the assassinations and urban rioting of that time, a number of localities 
passed "gun control" measures. Recognizing that these ordinances were based on 
emotional response rather than logical efforts to control crime, citizens in 
California and Pennsylvania led the way in enacting firearms preemption statutes.

The renewed popularity in passing local ordinances effecting gun ownership 
has triggered a great debate over the benefits of local rule on this issue. Clearly, 
all legislation — whether federal, state, or local — must be designed to ensure
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uniform and nondiscriminatory access to the rights and privileges of the citizenry 
as guaranteed by the U.S. and state constitutions. Yet, a close look at the passage 
of the Morton Grove, Illinois, handgun ban, the most infamous of these local 
ordinances, proves beyond doubt that local firearms legislation does not guarantee 
this. In passing their ban, the Morton Grove Village Trustees were acting in 
defiance of a majority of the village citizenry, not to control crime, which was 
minimal in the village, but rather to gain the attention of national media and to 
create a situation of harassment for individual firearms owners.

In response to this ban and other similar restrictive ordinances, a number of 
local jurisdictions have gone in the opposite direction and required ail individuals or 
household heads to own a firearm. The NRA does not condone these mandatory 
ownership ordinances because we believe it is an individual's choice whether or not 
to possess a firearm. Further, we are greatly concerned by this eruption of hostile 
camps of "pro-gun" and "anti-gun" localities in states who do not have firearms 
preemption legislation.

Some have raised the question that by vesting sole authority to enact firearms 
laws with the state, there is greater risk of having restrictive laws passed at the 
state level. This simply is not the case. States already have the power to pass such 
restrictions and if the political climate was not favorable to sportsmen, they would 
do so whether or not preemption was already in place. Fortunately for the gun 
owner, we have been able to fend off movements toward restrictions in all states 
over the past several years.

A state firearms preemption law will curtail this movement and ensure that 
state law will be enforced uniformly throughout the state on an equal basis. Indeed, 
in enacting preemption legislation, thereby expressly preventing local governments 
from infringing upon the rights of citizens and effectively eliminating the need for 
citizens to undertake costly litigation to protect their rights, state legislators 
fulfill their constitutional duty to protect the rights of citizens.
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O ffice o f t h e 
G e n e r a l Co u n s e l December 28, 1987

Joe Geldhof
Assistant Attorney General 
2579-4 Douglas Highway 
Juneau, Alaska 99801

Dear Mr. Geldhof:

Mr. Ross requested that I respond to your inquiry on the 
decision to amend article I, §16 of the Maine Constitution.

Article I, §16 has been amended to guarantee that "Every 
citizen has a right to keep and bear arms; and this right shall 
never be questioned." The language "for the common defense" was 
deleted.

The people amended the constitution because they were 
displeased with the language in State v. Fr iel, 508 A.2d 123 (Me.
1986), holding that the right to bear arms is limited to the
common defense under article I, §16. The court could have 
limited its decision to holding that a convicted felon may be 
prevented from bearing arms. It chose to ignore favorable care 
law from Arkansas and Tennessee on the interpretation of "common 
defense" language and instead cited a Massachusetts case which 
judicially repealed the right to bear arms. Dowlut & Knoop,
"State Constitutions and the Right to Keep and Bear Arms," 7 Okl.
City Univ. L. Rev. 177 (1982), discusses the various state 
constitutional guarantees.

Please feel free to contact this office if you have any 
ques t i ons.

Robert Dowlut 
Deputy General Counsel

RD:sep
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• • STATE v. FRIEL Me. 123-
a u » 5 0 8 AJ2d 123 (Ma. 19K)

for the common defense. 15 MJLS.A.
§ 393; MJLS.A. Const A rt 1, § 16.

Dennis Eugene FRIEL.

Supreme Judicial Court of Maine. 
.Argued March 13, 1986.

. ‘Decided April 18, 1986.

car.-

cv

T v  Defendant was convicted in the Superi- 
: or Court, Sagadahoc County, of two counts 
_ of possession of firearm by a feion. The 
: Supreme Judicial Court, Glassman, J., held 
’ that (1) statute prohibiting possession of 
' firearms by convicted felon did not violate 

Federal or State Constitutions; (2) evidence 
of revolver was admissible as seized in the 

• 'course of a 'search pursuant .to 'a valid 
. warrant; (3) defendant’s statement after 

arrest but prior to (receiving 'M iranda 
warnings concerning location of shotgun 
was not pursuant to custodial questioning 
and was admissible; and (4) evidence of 
defendant’s prior conviction was properly 

. admitted to establish element of offense.
. j ' Affirmed. . T  'Trid.*: •'*

L Weapons S F ™ ^ * 2 ^ ■
Second Amendment of the United 

States Constitution operates as a n^traint 
solely on the power of the national govern­
ment and does not restrict the power of the 
states to .regulate, firearms. U.S.C.A. 
ConstAmend. 2 / ^  -'‘a
2. Weapons «=>1 \.

The right to keep and bear arms de­
clared by the State Constitution is limited 
by its purpose that arms "may be kept and 
borne for the common defense and does not 
prevent the legislature from determining 
that common defense would uot be served 
if a convicted felon possessed firearm in 
absence of permit M.R.S.A. Const Art 1,
§ 16.   •; .. ..... / ,

3. Weapons «=1 ' ....................... ~ ‘ *• a'
Statute prohibiting possession of fire­

arm by convicted felon does not violate 
constitutional right to keep and bear arms

4. Searches aiid Seizures *=193
A defendant who seeks to challenge 

' the legality of a search or seizure conduct­
ed under a properly issued and executed 
warrant has the burden of proving the 
illegality. ivv ..-.- •

5 .  ? ■ i m i n a l  L a w  < 8 = 3 9 4 . 6 ( 4 )  . T .  . .
" **.*;., 1 *„'endant who, at suppression hear­
ing, conceded that in an unrelated case, 
legality of search was upheld, and who 
presented no evidence to support challenge 
of legality of search failed to prove that 
evidence of revolver found during search 
should have been suppressed. ... — ..

6. Searches and Seizures «=121 •> * — 7 * 7
Search warrant based on affidavit stat­

ing that information about gun in defend­
ant's possession was acquired during 
course of previous search of apartment 13 
days earlier in an unrelated case by officer 
who had probable cause to belie *. that the 
firearm was still there, was not ;.osei on 
stale infc.tr 'tion and evidence obtained 
pursuant :t» t- i warrant was not required
to be sup i ' ■ . ■■-•*“ .■

. -..jr.' .•iJ.^.c-.ncCnru'.ia.
7.. Crimin'j1 Law <8=414 ti'onobh t.iL'vaw. 
ts? PoUce ui't' /  j testimony that; at time 

of arrest, he handed defendant copy of 
arrest warrant and warrant for search of 
defendant's apartment and defendant stat­
ed that-.Shotgun belonged to another sup­
ported finding that after arrest of defend­
ant, police officer did not actually interro­
gate defendant or by his conduct engage in 
functional equivalent of interrogation of 
defendant, although defendant alleged that 
after placing defendant unde? arrest, police 
officer had questioned him concerning Ioca-. 
tion of shotgun, in response to which de­
fendant answered.

8. Constitutional Law * = 2 6 6 ( 4 )
Admission into evidence of certified 

copy of defendant's judgment and convic­
tion of larceny from the person in. defend­
ant's trial for illegal possession of a weap-
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on did not deprive defendant of due pro­
cess, where defendant declined to stipulate 
to his conviction of a crime punishable by 
imprisonment of one year or more or failed 
to suggest another method by which the 
fact of his conviction could be admitted 
without indicating nature of offense, as 
defendant's prior conviction of crime pun­
ishable by one year or more of imprison­
ment was an essential element of the of­
fense and had to be proven by State. 15 
M.R.S.A. § 393, subd. 1; U.S.CjL Const 
Amend. 5. ;’itt

9. Criminal Law «=»369.2(1)
-.-1*1; Where it is an element of the offense, 
evidence of prior conviction is highly rele­
vant and not excludable under any rule. 
Rules of EvicL, Rules 401, 403. ...'a r./*
*";•.

10. Criminal Law «=>1172.K3) “T.* ;,i • * h *’• -r
j, "Trial court's instruction defining con­
trol in terms borrowed from definition of 
constructive possession constituted harm­
less error, if any, where “the instruction 
closely paralleled instruction proposed by 
defendant and where firearms were proven 
to be in personal residence of.defendant for 
an extended period of time and the court’s 
instruction directed jurors' attention to 
whether defendant was aware of presence 
of firearms and had ability to reduce them
to physical possession. jiiVi "jj

11. Criminal Law «=»38
. v • Although illegal possession or control 
of firearm prior to defendant's involvement 
in fight did not preclude competing harms 
defense for defendant’s conduct following 
fight, jury's finding that defendant pos­
sessed or controlled gun prior to fight ren­
dered competing harms defense inapplica­
ble. • ■ ’b'i- ".Tvi •

Geoffrey Rushlau, Asst. Disc. Atty, (oral­
ly), Bath, for plaintiff.

1. A third count alleging possession of a shotgun on or about August 12,' 19m. was dismissed by

Andrews B. Campbell (orally), and Den­
nis Eugene Friel, pro se (orally), Bowdoin- 
ham, for defendant

• Before NICHOLS, ROBERTS, WATH- 
EN and GLASSMAN, JJ.

GLASSMAN, Justice.

, Dennis Friel appeals from the judgment 
of the Superior Court, Sagadahoc Ciunty, 
entered on a jury verdict of guilty on two 
counts of possession of a firearm by a 
felon m violation of 15 M.R.S.A § 393 
(1980 &  Supp.1985-1986). .On appeal, th“ 
defendant contends that section 393 on its 

■ face and as applied in this case violates the 
United States Constitution, amendment II 
and the Maine Constitution, article 1, § 16, 
and that the trial court erred in numerous 
evidentiary rulings and in its instructions 
to the jury. ii1. For the reaso. hereinafter 
set forth, we. affirm the judgment. ..: .•
**'' . ’I.... M* *? .

i  —  \j j  •• « » • -  . .  . i

>:;ct-fdv-r;v J .1 -  ; 7
'In September 1983, tiie defendant was 

indicted for the illegal possession of a shot­
gun on.or about July 23, 1983, and of a 
revolver on or about August 25, 1983.1 
From the evidence submitted at trial the 
jury rationally could have found the follow­
ing facts: In 1968 the defendant was con­
victed of larceny from the person, 17 M.R. 
SA- § 2102 (1964) (repealed 1975), and the 
court imposed a two-year suspended sen­
tence. The defendant has never applied for 
a permit to possess a firearm " '

»•' Patrick Lane owned a 12-gauge shotgun. 
In May, 1983, Lane borrowed $50 from the 
defendant and advised the defendant he 
would deliver the shotgun to the defendant 
as collateral for the loan although the de­
fendant had not requested that he do so. 
Lane left the shotgun in a closet at the 
defendant’s home while the defendant was 
absent. On July 23, 1983, the defendant 
was involved in a fight with two brothers 
named Alexander at a store located on the

agreement of the parties.
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••.•-STATE v. FRIEL
a u M j o a A j a u j  <m «l i m i

Me. 125

floor below the defendant's ap a rtm en t 
The defendant su ffered  an injury to his 
r ig h t eye. The Alexanders threatened to 
leave and to re tu rn  with guns. A fte r  the 
A lexanders had departed, the defendant 
w ent to his ap a r tm e n t loaded the shotgun, 
w ent outside, and fired  a sho t into the air. 
He continued to stand  outside holding the 
gun until the police arrived. Some days 
a f te r  this inc iden t Eane came to the de­
fendant’s ap a r tm e n t paid his debt and re­
covered the g u r . i..v -  ; . . .  •

- O n  A ugust 12, 1983, Loren Herrick, a 
deputy  in the Sagadahoc County S h e riffs  
D ep a rtm en t participated in  a  search o f the 
defendant’s  apartm en t and observed a .357 
m agnum  revolver located on a window sill 
o r  she lf above the bed in the m aster bed­
room. . There w ere cartridges in the gun. 
On A ugust 25,1983, H errick participated in 
a  second search, of the apartm ent and ob­
served the revolver in the same location. 
The officer took possession of the revolver 
and la te r on the sam e day obtained posses­
sion of the sho tgun  owned by Lane. :v

• The ju ry  found the defendant guilty on 
both counts. ... ,•.; -c-.. •■ • ••
--jjdviq ji‘> ' ..-• i . s r c r m u ?

II. -.>«••• *s-i9&i.i-s£ fiu t:- 
-it The defendant contends that-15 M .R.SA.
§. 393 (1980 <&■ Supp.1985-1986) on its face 
and a3 applied in this case violates the 
second am endm ent o f the United S tates 
Constitution and article I, "§ 16 o f the 
Maine Constitution and accordingly the  in­
dictm ents m ust be dismissed. -  We dis­
agree. Section 393 restric ts the possession 
of firearm s by a  convicted felon. Section 
393(1) provides th a t a person who has been

2. In full, section 393(1) provides
No person who has been convicted of. a n y . 

rcrime, under the laws of the United States, the " 
‘ State of Maine or any other state, which is 

punishable by one year or more, imprison- 
■ ment or any other crime which was comtnit- 

”  tid  with the use of a dangerous weapon or of 
-"  'a firearm against a person, except for a viola­

tion of Title 12, chapter 319, subchapter III. 
shall own, have in his possession o r under his

• control any firearm, unless such a person has 
obtained a permit under this section. For the 
purposes of this subsection, a person shall be

convicted of any crim e punishable by one 
y ea r  o r more im prisonm ent shall not "own, 
have in his possession or under his control 
any  firearm " unless he obtains a  perm it* 
Section 393(2H6) establishes the conditions 
and procedures by which a  convicted felon 
m ay obtain a  p e rm it -

[1] The second am endm ent to the Unit­
ed S tates Constitution 3 i3 simply inapplica­
ble to the instan t case. Tliis am endm ent 

■ operates as a  res tra in t solely upon the pow­
e r  c f  the national governm ent and does not 
restric t the power o f the sta te s  to regulate 
firearm s. M ille r  'v." Texas, "153 U.S. 535, 
538, 14 S.Ct. 874,*875, 38 L E d . 812 (1894);. 
Preseer v. Illinois, "116 U.S. 252, 265, 6' 
S .C t 580, 584, 29 U E d. 615 (1886); Quilici 
v. Village o f  Morton Grove, 695 F.2d 261,' 
269-70 (7th Cir.1982), cert denied, 464 U .S.' 
863, 104 S .C t 194, 78 L.EcL2d 170 (1983);' 
United States v. ' kozerski, ’518 F.Supp. 
1082, 1090 (D.N.H.1981), a ffd  mem.;- 740 
F.2d 952 (1st Cir.1984), cert denied,
U.S.   , 105 S .C t 147, 83 L E d.2d  86
(1985); State v. Sanne, 116 N.H. 583, 364 
A.2d 630 (1976) (mem.). • ' 7 “ '*■* *'’r*r. * .**

■ [2] We tu rn  then to examine the Maine 
constitutional provision. Id-ticle I, .§ 16 
provides: :t •L j .jf  v ;- ; ' f  f
;■ Every citizen has a rig h t to keep and 
• bear arm s fo r  the common defense; and 
..this r ig h t shall never be questioned. - ••:- 

The "right declared by . .  .*tion 16 is limited 
by its purpose: th e  arm s may be kept and 
borne .‘‘fo r the common defense." ...Cf. 
Commonwealth v. Davis, 369 Mass. 886, 
887-88, 343 N .E.2d 847, 848-49 (1976) (in­
terpreting  "common ...defense" .a s

? ' :*r ''A fT * .
-^deem ed to have been convicted upon thr, ac- 
^..ceptance -of a  plea of puilty or nolo conten- 
•-d e re  or a verdict o» rinding-of. guilty by. a 
...court of competent jurisdiction..;'.* •— •-■'
• \  vic'ttion of this subsection constitutes a 

Class C crime.. § 393(8).. -.v •

3. US. Const., amend. II provides:
A well regulated Militia, being necessary to 

the security of a free State, the right of the 
people to keep and bear Arms, shall not be 
infringed. . • •
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• -V-
“pointfing] to service in a broadly based, 
organized militia"); State v. McKinnon, 
153 Me. 15, 21-22, 133 A-2d 885, 888-89 
(1957) ("common defense” does not include 
hunting). . ;
The constitution also provides for an ex­

press grant to the Legislature of "full pow­
er to make and establish all reasonable 
laws and regulations for the defense and 
benefit of the. veople of this State, not 
repugnant to this Constitution.” Me. 
Const, art IV, pt 3, § 1 (emphasis added).

• The Legislature, by its enactment of sec­
tion 393, reasonably determined that the 
common defense would not be served if a 
person, who by the commission of a felony 
had demonstrated a dangerous disregard 
for the law, possessed a firearm in the 
absence of a permit Cf State v. Vainio, 
466 AJ2d 471,476 (Me.1983) ("demonstrated 
their unfitness to be entrusted with dan­
gerous weapons”), cert denied, 467 U.S. 
1204,104 S.Ct 2385, 81 LEcL2d 344 (1984); 
State v. Heald, 382 A*2d 290, 295 (Me.1978) 
(“obvious legislative purpose of deter­
rence"). “••• - •••• -

[3] The defendant contends that the 
Legislature may not make this determina­
tion and points to ihe language in article I, 
§ 16 guaranteeing the right to "[e]very 
.citizen” and providing that “thi3 right shall 
never be questioned.” We note that courts 
in other states with similar language in 
their constitutional provisions guaranteeing

4. ‘ Bristow v.'State, 418 So.2d S>27, 930 (Ala.Crim. 
i-;App.l982) ("every citizen"; statute prohibiting

possession of pistol); People v. Blue, 190 Colo. 
.9 5 , 102-103, 544 P.2d 385, 390-91 (1975) (*The 

right of no person to keep and bear arms . . .  
.►■shall be called into question"; statute prohibits 
•i-possession of firearm); State v. Amos, 343 So.2d 
• 165, 167-68 (La.1977) ("each citizen"; statute 
''prohibits possession of firearm); Shepperd v.
' State, 586 S-W.2d 500 (Tex.Crim.App. 1979)
' (*Ie]very . ien"; statute prohibits possession 

of fireav,'-. .ay from residence); State v. Tulty, 
198 Wash. e05, 89 P. i  517 (1939) ("the individ- 
ual citizen"; statute prohibits possession of pis­
tol). ■ - ■ ••

5. In addition to the cases cited in n. 4, courts 
have rejected challenges 'ased on state constitu­
tional keep-and-bear arms provisions to statutes 
making illegal a  felon's possessing a  firearm in

the right to keep and bear arms have re­
jected challenges, based on those previ­
sions, to state statutes restricting or deny­
ing the possession of firearms by convicted 
felons.1 The constitutional guarantee must 
be interpreted in its entirety and in light of 
its purpose. We find nothing in the statute 
itself or in the facts of this ca3e that in­
fringes upon the purpose. We hold there­
fore that 15 MJLSjL § 393 on its face and 
as applied in the instant case does not *
violate article I, § 16.* K il ;
• » " . r m   - ».

•her;-:*.-if?.. HI. 1• : • • • —'     -■•*•>.**•- . (
V We next address MAC. defendant’s conten­
tion that his motion for the suppression of 
.the revolver from evidence was erroneous­
ly denied. ; The police seized the revolver 
on August 25, 1983, during the course of a 
search pursuant to' a warrant •‘•.In his mo­
tion the defendant contended that probable 0 
cause for the August 25 search was based 
on information acquired by Deputy Herrick 
during the course of an allegedly illegal 
search of his apartment in an unrelated 
case on August 12, 1983, and further con­
tended that the affidavit on which the war­
rant was based did not support prohable - 
cause because it rested on this "stale” in­
formation. • At the suppression hearing on 
his motion, the State offered the August 25 
warrant, afLJavit and inventory. No’evf- ' 
dence was offered by the defendant After 
receiving the exhibits and hearing legal 
t 1 , • *• - - •
the following cases: Landers v. State, 250 Ga.

- 501, 299 S.E2d 707 (1983); State v. Cobb, 428 
So .2d 935 (IJ . App. 1983); State v. Williams, 358 
So .2d 943, 946 (La.1978); Carfitld v. State, 649 
P.2d 865 (Wyo.1982). See also State v. Noel, 3 

.ArizApp. 313, 414 P.2d 162 (1966) (statute pro­
hibits convicted felon's possessing a  pistol);
Eary v. Commonwealth, 659 S.W.2d.l98 QCy.l_ . 
1983) (stamte prohibits convicted felon’s pos­
sessing a handgun); State v. Cartwright, 246 Or.
120, 418 P.2d 822 (1966), cert, denied, 386 U.S.
937, 87 S.CL 961, 17 I_E«t2d 810 (1967) (statute 
prohibits convicted felon’s possessing a  conceal- -  
able firearm). Cf. State v. Rascon, 110 Ariz.
338, 519 P.2d 37 (1974) (condition that proba- 
tioner not have a  firearm under his control does
not violate state constitutional "right of an ind i------
vidual citizen" to bear arms).


