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The Northeastern Boundary Negotiations

While the ne?otratrons were earned on at Washington b Secretary
of State DaniefWebster and Lord Ashburton, those negotiations, so
far as they concemed the northeastern houndary, were in a very real
sense participated in by commissioners of Maine and of Massachusetts
appointed at the sur[;gestron and request of President Tyler. In
letters of Webster 10 the Governors of Maine and Massach”c ts
drted April 11, 1842 (published correspondence, 64-66)-tfft was
expressly stated that no conventional line would be agreed on * with-
out the "assent of such commissioners”; and the fifst formal note
written on the northeastern boundary question was that of Ash-
burton to Webster of Jun . 13,1542, the’day on which Webster had his
first conference with_the commissioners of the two States, who were
Edward Kavanaeh, Edward F.ent, John Otrs and William P jtt Preble,
for Maine, and Abbott Lawrence John Mills, and Charles Allen,
for Massachusetts (ibid., 34-37, 11, 72).

Massachusetts had ﬁroperty mteres s which were affected by any
settlement of the northeastern boundary, for in the public lands of
Maine ahalf interest was reserved b%/ Massachusetts uRon the separa-
tion (act of June 19, 1819, Laws of the Commonwealth of Massachu-
setts, 1519, 248-60; and act of March 3, 1820 3Statutes at Large,

and the frontier in dispute was very larg gely that of Maine,
though partly that of New Hampshire, Vermont,” and New York.
Indeéd, the Legislature of the State of Maine' thd not consider that
the Government of the United States possessed "the constitutional
power to conclude any such negotiation without the assent of Maine”
(hublrshed correspondence, 70), a view whrch Was also expressed b
the Legislature of Massachusetts (ibid., that theory shoul
dou tess be considered in the light tinier al:g of Article °5 of the
Treaty of Ghent (Document 33) and the proceedings thereunder, and
particularly of the fact that under that article and the convention



384 Document 99

of September 29, 1827 (Document 58), a reference had been made of
northeasternboundary question to arbitration by the King of th'

ands.
ha tconstrtutronal theory, moreover, had been explicitly supported
the Federal Governmeént during the negotiations with Great
itain which followed the decisjon of the King of the Netherlands
fJanuar 10, 1831, regarding the northeastern boundary, and the
subseq uent refusal of the Senate, on June 23, 1832, to accept that
award the British. Government at various times and . varied lan-
gua ge had_ been officially informed that “under the peculiar structure
of our political system, the Federal Government cannot alienate any
ortron of the tetritory of a State, without its consent” (Secretary 0
tate Forsyth to Sir Charles R. Vaughan, D.S.. 6 Noes to the Brifish
Legation, 1S, Ajrril 28, 1835). President Jackson in 1832 had had
negotrated and signed an ag reement between the United States and
thé State of Maine p rovrdrng or the relinquishment to the United
States of any rights of that State in the drspute terrrtorrt]/ the text
ofthata reementrs printed in the notes to Document 58, which should
be cjnsulted generally; that agreement, however, failed to go into
force, owing to the decision of the Maine Legisature that a referendum
thereon would be necessary (see Burrage, Maine in the Northeastern
Boundary Cantroversy, ch. X), So fai as the Executive could decide
such a question, the constitutional view of the State of Maine had
been accepted by the Government of the United States, although the
extreme Maine view, which went so far as to maintain that the con-
vention of September 29, 1827, with Great Britain (Document 58)
“ tended to violate the Constitution of the United States and to impair
the sovereign rights and powers of the State of Maine, and that
Maine is not bound by the Constitution to_supmit to the decision,
which is or shall be made uncLer that convention” (Resolves of Marne
5, resolve of February 2S, 1331), was not supgorte

1831, 245,
Washington (D.S., 6 Notes to the British Legation, 16, April 28 1835

If the drstrnqurshed Arbiter agreed upon had found himself able to come to a
decrsron upon the subject satistactory to his own judgment, the Government of
the United States would not have hesijtated for a moment, whatever mN? ht have
heen its ogrnron of the justice of such decision, to have unrted Wrth His Majesty's
Government in carryrng it fully and immediately into effect.

In a, Iond letter to Governor Kent, of Majne, dated March 1, 1S3S,
revrewrn he history of the northeastern boundary negotiations up
to that {ime, Secretar of State Forsgth thus restated he constity-
tional principles invol ve as seen b resident Van Buren; and it is
to be noted, that “imperious publi |c necessity” was mentioned os a
possible sround of competence (to negotiate a cession) which other-
wise the Federal Government wouid lack (D.S., 29 Domestic Letters,
336-66; Richardson, I11, 442-59):

The principle. which have hitherto Foverned even' successjve administration
of the fcderal Government, in respect to its powers and duties i the matter,

r
aq.» That it has power tc setfle the pour ' rY line, in question, with Great
3ritain, upon the principles and according to the stipulations of the treaty ol
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1783, either by direct negotiation, or, in case of ascertained inability to do so,
by arbitration; and that it is its duty to make all proper uilorts to accomplish
this oblnect by one or the o,her of thoSe means. ,

24 That the General Golemment L not competent to negotiate, unless per-
haps on ?rounds of imperious public necessity, a conventional line involving a
cession of territory to which the state of Maine is entitled, or the exchange
thereof for other térritory notincluded within the limits of that State, according
to the true construction of the treaty without the consent of the State.

In these views of his predecessors in office, the President fully concurs, and

it 13 his design to continue to act upon them.

In the similar letters of Webster to the Governors of Maine and
Massachusetts .dated April 11, 1842 %D.S., 32 Domestic Letters,
288-91; published correspondence, 64-66), were these paragraphs;

The opinion of this Government upon the justice and validity of the American
laim has been expressed, at so many times, and in so many forms, that a repe-
ition_of that opinion is not necessary. But the subject isa subject in dispute,
he Government has agreed to make’it matter of reference and arbitration; and
must fulfil that a([grl ment, unless another mode for settling controversy
ould be resorted fo, with the hope of producm? a speedier ecision, The
esident proposes, then, that the Governments of Maine and Massachusetts
ould, severally aﬁt[iJomf a Commissioner or Commissioners empowered to con-

it
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fer with the authorities of this Goyvernment upon a Conventional line, or line
by agreement, with its terms, conditions, considerations and equivalents, with
an understanding that no such line will be agreed upon without the assent of

such commjssioners. _
This. mode of proceeding, or some other which shall express assent before hang,

seems_indispensable, if an% negotiation for a Conventional line is to be had,
since |f happ|l}q, a_treaty should be the result of the _ne?,ot|at|on, it can only be
submitted to the Senate of the United States for ratification.

The Le?|slature of Massachusetts had previously (March 3, 1842)
granted plenary power to “the governor, with the advice and consent
of the council,”.. . to adopt stch measures to secure the rights and
interests of the Commonwealth in said territory, and to produce an
honorable and satisfactory adjustment as the” emergency may de-
mand"; under that authorization_the three commissioners of Massa-
chusetts were “amed (Acts and Resolves Passed by the Legis|ature
of Massachusetts, 1839-42, 564; published correspondence, 63-64
66-69); Webster was formally notified by the Secretary of State of
Massachusetts of their appointment (D.S., Northeastern Boundary,
envelope 18, letter of John P. Bigelow of May 28, 1842).

The Legislature of Majne was summoned in extra session; and a
preamble “and five resolutions were adopted on May 26,  which
mcluded the- following (BActs and Resolves Passed by the Legislature
of Maine, 1842, 111; published correspondence, 69-71):

Resolved, That there shall be chosen, by ballot, in convention of both branches
of the legislature, four persons who are hereby constituted and*appointed com-
missioners, on the part of this state, to repalrfto the seat of government of the
United States, and to confer with the aythorities of that government touching, a
conventional line, or I'ne by agreement, between the state ‘of Maine and the Bit-
ish provinces, having regard 0 the line desu%nate,d by the treaty of 17S3 as uni-
formly claimed bY this state, and to the declarations’and lews expressed in the
fpregom% preamble, and to give the assent of this 6tate to an;i such conventional
line,"with ‘6uch terms, conditions, considerations and equivalents as they shall
deem consistent with the honor and interests of the state: with the understanding
that no such.line be agreed upon without the unanimous assent of such com-

missioners.
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President, Tyler was formally notified by the Governor o’ Maine
John Fairfiel g of the election of the foul commissioners of Maine
published corréspondence, 69, letter of May 27, 1542).

By a resolution of the Legislature of New Hampshire of June 23,
1842, the Senators and Representatives of that State in Congress

were requested “to take such measur as may be necessa%, diring
the pending_negotiations at Washington reldtive to the Northerf
and North "Eastern Boundary of the United States, to best sustain
the rights of this State to the territory qver which we have always
heretotore claimed and exercised jurisdiction " (Laws of New Hamp-
shire, June 1842, 599). _That resolution, however, was not com-
municated to President Tyler until July 15, 1842 when the north-
eastern boundary had been settled as bétween, Webster and Ashbur-
ton, with full satisfaction of the claim of New Hampshire: and the
participation of the New Hampshire delegation in. Congress in the
groceedmgs appears to have heen limited to the submission, on July 19,
842, of & brief statement cmn(?2 certain documents and papers” (see
published correspondence, 99-102).

Aside from the formal exchanges of June 17, 1842 (ibid., 38), the
written negotiations regarding the northeastern boundary comprised
four notes Gbid., 34-37,"39-56), three of Ashburton. (June 13, June 21,
and July 11) and one of Webster (July S), with which is to be read its
enclosure,_the letter of the Maine commissioners to Webster of June
9 (inid., 72-80); also to be mentioned is a second letter of the Maine
commissioners to Webster of July 16 (ibid., 84-91), which, while
dated after the accord of the two Plenipotentiaries, was doubtless
drafted before the terms thereof were communicated. Moreover,
during the period of the correspondence there were informal com-
munications of one sort and another (see ibid., 77, 79). | _

_There was expressed a common desire to avoid “the interminable
discussion on the Iqeneral grounds on_which each party considers the!,
claims respectively to rest”; notwithstanding this, a consjderable

ortion of the correspondence was argumentative, with historical and

eographical references, L

In" his first note, of June 13, Ashburton gave ng precise indication-
of a line to be proposed; but he spoke of the portion of the disputed
territory which'might come to Great Britain as being * as worthless for
any puiposes of habitation or cultivation as probably any tract of
equal size on the habitable globe” ; and he even suggested that Great
Britain would have glven, up the controversy “if [t"w'ere not for the
obvigus circumstancé of its' connecting the "British North American
provinces”. That necessity of intercolonial communication was the
admitted basis of any agreement for a conventional line; it is men-
tioned in each of the" two above-cited letters of the Maine commis-
sioners and is spoken of with emphasis in the note of Webster, who
acknowledged “the general 1ust|ce and propriety of this object” and
%%relegnéh,a “a conventional line ought to be slich as to secure it to

shburton made the_first proposal in his note of June 21 after a
formal conference on June IS, 'of which there is no protocol. He
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5)roposed a_line north from the source of the St. Crqix to the St
ohn (the line of 1817-1S, regardless of its deviation from the true
north), and the lino of the St John “up to some one of its sources"
(a somewhat ampiguous expression, but meaning approx|matel¥ up
to the source of the southwest branch as mentioned in Article 1 of the
treaty%, except for a deviation on the right bank so a? to include. in
New “Brunswick the whole of the Malawaska settlement, which
extended on hoth sides of the river “from tht mouth of the Mada-
waska up to that of the Fish river"; and with that boundary he was
willing to en([qage that “all lumber and produce of the forest of the
tributary waters of the St. John's shall be received freely without
duty, and dealt with in every respect like the same articles of New
Brunswick", to agree to the old Valentine and Collins line from, the
Connecticut to the St. Lawrence, and also to accept the Americau
contention as to the source of the Connecticut.

The note of Webster of July SPresented and supported the_ counter-
proposal of Maine (see the letter of the Maine commissioners of
June 29). The yielding of any territory on the squth side of the St.
John so’as to include the Madawaska Settlement in New Brunswick
was definitely regected. The_ counterproposal of boundary, with the
concurrence ‘of the commissioners of Massachusetts and with the
condition that the United States would furnish to the two States
“an equivalent”, was the main_channel of the St. John (from the
crossing, point of the due-north line from the source of the St. Croix)
to a point three miles above the mouth of the Madawaska; thence
straight to the outlet of Long Lake; thence westerly by a direct line
to the point where the St. Francis enters Lake Pohenégamook; and
thence, continuing the same line, to the highlands dividing the
waters of the River du Loup from those of ‘the St. Francis (thi
various loci may. be conveniently seen on the map in Moore, Inter-
national Arbitrations, |, between pp. 148 and 149); and while it was
intimated that equivalents to some extent might be found if terri-
torial cessions by Great Britain were possible, 'such as the island of
Grand Manan, the islands in Passamaquoddy Bay, or a portion of
the so-called strip between the north line arid the St. John, it was
understood that the British Plenipotentiary was without power to
consent thereto.

The last note written hefore the verbal accord was that of Ash-
burton of July 11. He intimated that he would yield, on the question
of the Madawaska settlement; but he made it clear that he could not
and would not yield as to the territory north and east of the St.
Francis, which was British territory under the line proposed by the
King of the Netherlands: Ashburton's final instructions as to the
northeastern boundary_had definitely limited him to that line (Ash-
burton Papers, instruction No. 8, May 26,1842). ,

Thus the correspondence ended; & Ashburton' urged, it was suc-
ceeded by conferences, of which there is no formal record. Sending to
the Mairie_commissioners the note of Ashburton of July 11, Webster
wrote on July 12 that he would soon meet with them; “being ver
desirous of making progress in the business in which we are engaged,
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and satisfied that the various parties in interest are as *well prepared
now to come to a decision as they are likely to be at any time here-

after" (published correspondence, 81). _

The position as it was left by the Correspondence was this: North
from_the source of the St, CroLv to the St. John and thence as far up
the St. John as a point just beyond the mouth of the Madawaska,
there was common ground:_the portion of the region north of the St.
John and between the St. Francis and the Madawaska which Maine
had demanded, Ashburton had positively refused:; for any agreement
to be reached It was essential that that part of tho claim 0f Maine
should be abandoned; there was left for discussion an area which ma
be described as bounded on its three sides by a lino_as follows; (a
along the upper St. John from the mouth of the St. Francis to Met-
harmette 1portaﬂ$ (the line proposed by Ashburt' ): (6) along the

ighlands from that portage north to a point about due west of the
entrance to Lake Pohenegamook; and (c) thence to and through that
lake and down the St. Francis to the St. John. The result was that
the claim of Maine to any territory between the St. Francis and the
Madawaska north of the"St. John"was given up; and the remainin
area in dispute was divided. One may léarn something of the verba
discussions from the despatches of Ashburton of July 28 and August
9 (Nos. 15 and 17, quoted below).
n_accord on the northeastern boundary was reached by the

negotiators for the two Governments 1ust prior to JuIX 15, 71842,
That it had not been reached by July 13 apﬁears from Ashpurton's
despatch No. 13 of that date, as follows (Ashburton Papers):

The last DesR‘atch which | had the honor of addressing your,Lordsh|ﬂ the 29Ih
of last month N? 10 on the subject of my negotiationS Telating to the North
East?rn Boundary must have conveyed expectahons,%f an earlier and more
satistactory settlement than | regret to say, | have, with every exertion on my
part, been’hitherto able to realize” Delay and difficulties have Tesulted from the

resent condition of this Government and from the pertinacious resistance of the

ommissioners from the North by whom that Government is in this husiness
(Iqmded and over-ruled. |f | were not warned by the ?ast from over-confidence

should say thattwq or three days more could notfailto bring us to a settlement
and to tho outlines of a convention, but | fear thatit may "e on rath-:r less favor-
able terms, than | had given your Lordship to expect. | now proceed to state
what has occurred on this subject since | last wrote.

The written proposals submitted by me having circulated amonﬁ the Com-
missioners from Maine and Massachusetts, | soon learned that although they
differed much among themselves about some parts of them, they all concurred
with great earnestness on the onepointthat we were notto be permitted to cross the
StJohn, nor consequently to save the southern portion of the Madaw'aska settle-
ments. | was assured by'the best-informed and by the best-disposed Persons from
New England, that the” Commissioners would not dare to return to their own
country after making such a concession, and finding indirectly that our preten-
sions |n this respect would be considered exfravagant in the Sénate, apd t r?u,%h
the whole country, | made up my mind not further to press this part of our claim,
espgmall as | haéi no equ#}/alent to offer in territory, and | thought it neither
prudentnor expedient to offer any In money.

The Commissioners from Maine submitted to the Secretary of State an answer
to m¥ proposals, and after keeping it some time the latter 6Cnt it to me with his
own formal reply, as no regular Communications could take place between the

INow spelled *Metgcrmette .
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Commissigners and me. Your Lordship will find these two papers inclosed.
As these discussions be an to be talked of abroad, as it was rumaqured that serigus
differences existed, as | was sensible that rn{ury might arise from drawing
the public prec rnto the controversy, | lost no time and sent Mr Webster my
note the day affer the receipt of hjs.” It is also enclosed herewith. (The three
enclosures to this despatch are (a) Webster to Ashburton, Julg 8, 1542 publrshed
correspondence 44-50): (6) the Maine commissioners to Webster, June 29,
Gibid., 72-80): (c) Ashburton to Webster, July 11, 1842 (ibig., 50-56).
These papérs will shew your Lordship ‘the present state of thrs question, and
require little explanation. “You will see'that I'invite personal conference |n ‘pref-
erence to a long desultory controversial correspondence because at this a vanced
period of the Sessron and in the state of parties_here, delay mig twho(}/ efeat
our ob ect, (?n there can be no doubt that, with some af least, that defeat Is

much desire
[t will be observed thatthe informal memorandum of the Maine Commissioners

contains some rather coarse insinyations which would hardly have passed un-
noticed, if pre* \ted in any other form. Your Lordship will’see that, thougn |
thought it b %rve them no djrect attention, theY r.dyced me fo state our
sense of ou vn rights rn rathera firmer tone than | otherwise should have done,
son 1o helieve that this has been of service towards acceierating a

termrn atron o? these discussions.
| can hardly now hope to communicate by this packet any final settlement of

this question.” Various rumours will of course reach Europe, as to the probability
of anY settlement whatever. T.am not myself apprehensive of not coming to
6ome terms within the limits of my powers, but the difficulties of my task have cer-
tainly increased, owing to the character of the persons who influence this negoti-
ation, and of those whose duty 1t 1s more_ immediately to conduct it with me. |
trust'your Lordship will be assured that it has not faded to receive from me the

most anxious and cautious attention.

Julj 14 is almost certainly the exact date of the agreement reached
by he two. Peanotentrarres regardrn% the northeastern boundary,
In the arch rves of th e Departmeént of tate rs an annotated copy of
the second edition 0 DashreIIs Ma e edition which was Issued
after the award of the King of the etherlands of January 10, 1531,
regarding thr northeastern boundary: Dashiell’s Map, which was
based, I its watercourses and its disputed boundary lines, on Map
A of the convention of September 29, 1827 (Document 58 the notes
to which, particularly p. 356, should be consulted), showed, as orr%r
naIIY |ssued In 1830 t e northeastern boundary lines as claimed

wo_countries, drawn jn green for the United” States and in red or
Great Britain; the second edition of that map (of which the archives

the Department of State contain some frfty examples, of one or
the other of the editions) added a yellow line as the line “of the
Arbiter” or the line suggested by the Krn% of the Netherlands the
annotated copy mentioned is signed “W. S. Derrick” In the upper
mar In; rt as, In the handwrrtrn of William S. Derrick, then a senior
cer and_ soon afterwards Chief” Clerk of the Department’ of State,
the notatron “The blue ink marks the proposed conventional line.
14 July, 1542 - the signature and the notation are written in the same
blue ink as s the line’drawn to show the northeastern boundary  ac-
cor rng to the Weoster-Ashburton Treaty; the evidence is convinc-

q that that copy of Dashiell’s Map wds annotated by Derrick on

14, 1542, to show the agreement of Webster and Ashburton then
reache (see ¥ An Annotated™Dashiell's Map ™, in American Historical
Review, XXX V111, 70-73); and it may be added that it was William

s
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S. Derrick who took to London for exchan%e the United States instru-
ment ofratification of tho Webster-Ashburton Treaty, with authority,
If_occasion arose, to act in place of Everett in making the exchange
(D.S., 15 Instructions, Great Britain, 55-59; 3 Crederices, 26).
In"his letters _ofJu|¥ 15 to the_commissioners of Maine and ‘Massa-
chusetts, enclosing a statement of the proposed line of the northeastern
boundary in almost the exact language of Article 1 of the treaty,
Webster wrote as follows (published correspondence, Sx-83; a draft
in Webster’s handwriting is in D.S., Northenstem Boundary, en-

velope 1S):

You have had an opportunity of readm? Lord Ashburton’s note to me of the
11th of,JuI?/. Since that date I have had full and frequent conferences with him
respecting the eastern boundary, and believe | understand what is practicable to
be done 0n that subject, so far'as he js concerned. In these conferences he has
made no positive of binding proposition, thinking perhaps, It would be more
desirable, ‘under Rresen,t cirCumstances, that Buch proposition should proceed
from the side of the United States. | have reason to believe, however, that he
would agree to a line of boundary between the United States and the British
provinceS of Canada and New Brunswick, such asis described |n a paper accom-
panying this (marked B?,and identified by my signature [see published correspon-
dence, S3-S4;'D.S., Northeastern Boundarj', envélope IS, a draft copy with inter-
lineations and corrections). o

In establishing the line between the monument and the St. John, it is thought
necessary to adhere to that run and marked bK the surveyors of the two Govern-
ments In" 1817 and IS|S. There is no doubt that the ling recently run by Major
Graham is more entirely accurate; but, being an czvarlc line, "there would "he
objections to agreeing to'it without examination, and thus, another survey would
become necessary. rants and settlements, also, have been made, in conformity
with the formerline, an?,lts errors are soinconsiderate thatit is notthouqht that
their correction Is a su f|C|ent,obgect to. disturb these settlements. Similar con-
siderations have had great weight in adjusting the line in other parts of it.

The territory_in _di-Dvte between the tw0 countries contains 12,027 square
miles, e%ual t0 7,697,280 acres. , , ,

By the line described in the accompanying gaper there will be assigned to the
United States 7,015 sguare miles, equal to 4,4 9,600 acres; and to England 5,012
6quare miles, equal t0*3,207,680 acres. , ,

By the award of the King of the Netherlands, there was assnlzned to the Unjted
tg?E%sle?O,908 square miles, 5,061,120 acres; to England 4,119 square miles,
636,160 acres. o :

The territory proposed to be relinqujshed to England, south of the line of the
np of the Netherlands, is, as you will see, the mountain range, from the upper
rfof the St. Francis river to the mee,th of the two contested lines of boundary,
the Metjarmette Porta?e, in the highfands, near the source of the St. John's.

his mountain tract confaj '

S
2
Ki
At
T ains 893 square miles, equal to 571520 acres. It s
supposed to be of no value for cultivation or settlement.  On this point you will
oee, herewith, a letter from Captain Talcott, who has been occupied two summers
in exploring_the line of the highlands, and is |nt|mate|¥ acquainted wijth the
terntorﬁ. he line leaves to the United States, between the base of the hills and
the leftbank of the St John, and lying along upon the river, a territory of 657,280
acres, embracing, without doubt, “all’the valuable land south. of the"St. Francis
and west of the“St. John.  Of the general division of the temtolrjy,,n is believed
It may be safely said that while the portion remaining with the United States Is,
n quantﬂcy, seven_twelfths, in value it is at leastfour fifths of the whole. [For the
letter of Captain Talcott, see published correspondence, S4.|

Noris it gooeed ttet e possessan dF tte nountan reagan isdfiany inpor=
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Canada over these mountains, it would only find itself on the banks of the St.
Lawrenco below Quebec; and, on the other hand, it is not conceivable that an
mva,dmgl enemy from Lower Canada would attempt a passage in this direction,
leaving the Chaudiire onone hand and the route by Madawaska on the other.

It this line should beagreed to, on the part of the United States, | suppose that
the British minister would, as an equivalent, stipulate, first, for the use of the
river St. John, for the copveyance of the timber growing on any of its_branches, to
tide water, free from all d|scr|m|nat|n(\;/,tolls, impasitions, o1 inabilities of anV
kind, the timber en{oymg_a_ll the privileges of British colonial timber. Al
oleons concur that ttus privilege of navigation must greatly enhance the value
of the terntor)(/| and the timber growing théreon, and prove exceedmgly useful to
the people of Maine. Second: That Rouse's, Point, in Lake Champlain, and the
lands heretofore supposed to be within the limits of New Hampshire, Vermont,
and New York, butwhich a? rrect ascertainment ofthe,4SAh arallel of latitude
shows to be in Canada, should be surrendered to the United States.

It ispdaeble a0, tat ttedigouted iredFlbourdaryin Lake S periarmide
e oadiusted ss Dkeaeadguted isladwthin tte United States . |

These cessions on the part of England would enure partly to the benefit of the
States of New Hampshire, Vermont; and New York, but prmmpallx to the United
States. The consjderation on the part of England, for making_them, would be
the manner agreed upon for adjusting the eastern boundary. “The price of the
cession therefﬂre, whatever|1hm|ght, be, would in fairness belong to the two States
interested in the manner of that adjustment. , ,

Under the influence of these considerations, | am authorized to say, that if the
commissioners ot the: two States assentto the line as described in the accompanying
ﬁaper, the United States will undertake to pay to these States the sum of ‘twd

undred and fifty thousand dollars, to be divided between them in equal moieties;
and, also, to undertake for the settlement and payment of the expenses incurred
by those States for the maintenance of the civil posse, and also for a survey which
it"was found necessary to make. , . .

The line suggested,”with the compensations and equivalents which have been
stated, is now submitted for your considetation. That it is all which might have
been hoped for Iook|n? to the strength of the American claim, can hardly” be said.
But, as the seftlement of a controversy of such duration Is a matter of high im-
portance, as equivalents of undoubted value are offered, as longer postponement
and delay would lead to further inconvenience, and to the inCurring of further
expenses,” and as no better occasion, or perhaps any other occasion, for settling
the boundary by aé;reement, and on the ,pnnmPIe of equivalents, Is ever likely t0
presentitself, the Government of the Upited States hopes that the commissioners
of the two States will find it to be consistent with their duty to assentto the line
pr%posed, and to the terms and conditions attending the proDOsition.

he President has felt the deepest anxiety for an amjcable settlement of the
question, In a manner hongrable to the country, and such as should preserve the
rights and interests of the States concerned. From the moment of the announce-
ment of Lord Ashburton’s mission, he has sedulously endeavored to pinsue a
course the most respectful towards the States, and”the most useful to their
interests, as well as_the most becoming to the character and di n,|t%/ of the
Government. He will be hap{)y it the result shall be such as shall satisfy Maine
and Massachusetts, as well as the rest of the country. ~ With these sentiments on
the part of the President, and with the conviction” that no more advantageous
arrangement can be made, the subject is now referred to the grave deliberation of

the commissioners.

Both Maine and Massachusetts gave their formal assent to th
proposal, subject to certain condijtions. The assent of the commis-
sioners-of Massachusetts is dated July 20, 1542 (D.S., Northeastern
Boundary, envelope IS; published “correspondence, 92-93), and

concludes as follows:

Whether the national Boundary, suggested by )fou, be suitable or unsuitable;
whether tho compensations that Great Britain” offers to the United States for
the territory conceded to her, be adequate or inadequate; and whether the Treaty,

1C7051*—vo  t— 3l 27
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full, and a particular account rendered; or a gross sum to be aé;reed upon by the
CmnmisKc . ars of Maine, and Massachusetts Shall be paid by Great Britain,” as a
settlement of that fund: and that all claims, bonds and securities taken for timber
cut upon the territory be transfered to the Authorities of Maine and Massa-

chusetts: " . . :
24 That all gran,ts of land, within that portion of the disputed territory con-

ceded to Greaf Britain, made by Maine and Massachusetts, or ejther of'them,
shall be confirmed: and all equitable possessory titles shall_ be quieted to those
who possess the claims; and we assent to a reciprocal provision for the benefit of
settlers falling within the limits of Maine. And we trust that the voluntary
suggestion of'the British Minister, in regard to John Baker and any others, if
there be any simn. .ly situated, will be carried into effect, so as to Secure their

rights;

,934 Thattheright of free navigation of the St John, as set forth in the proposi-
tion of Mr Webster on the partof the United States, shall extend to, and include
the products of the soil, in the same manner as the Products of the forest: and
that'no toll, tax or duty be levied upon timber coming from the territory of Maine.

The conditions_ of Maine were also embodied in the treaty text:
Article 5 deals, with the “Disputed Territory Fund”: by Article 4
grants of land in the disputed territory are confirmed; and’the clauses
of Article 3 are broad. enough to cover the provisions desired by the
commissioners of Maine regarding the navlg_atlon_o_f the St. “John
River, The “voluntary sug?esnon of the British Minister, in regard
to John Bal:er” is referred™to below.

A statement of the agreementreached r the northeastern boundary

uestion (.articles 1 and 3-6 of the tr ,v) was part of the note of

ebster of July 27, which set forth = entire boundary settlement
(Articles 1-7), with a detailed_description of the line “proposed to
be agreed to™ (Articles 1 and 2). The answering note ot Ashburton
of July 29 gave his assent; there remained only the drafting of certain
of the articles, some of which had been alréady written” (see pub-
lished correspondence, 58-62).

In the presidential message to the Senate of August 11 the assent
of the two States to the boundary clauses was prominently mentioned.
That message, which deals with the whole negotiation arid which was
written b;/< aniel Webster (The Writings and Speeches of Daniel
Webster, X II, 21), follows (published cotrespondent19-25);

| have the satisfaction fo communicate to the Senate the results of the
negrotlatlons recently had in this city with the British minister special and
extraordinary. _

These results comprise— , _ L

st A Areaty to settle and define the boundaries hetween the territories of
he United States and the possessions of her Britannic Majesty in North America,
or the suppression of the African slave-trade, and the ‘surrender of criminals,
u%mve from Justice, in certain cases. _ , ,
. 20. A correspondence on the subject of the interference of the colonial authori-
ies of the British West Indies with American merchant vessels driven by stress
of weather, or carried by violence, into the ports of those colonies.

3d. A correspondence’ upon the subject of the attack and destruction of the
Bteamboat Caroline. , ,

4th. A correspondence on thu subject of impressment. o ,

It this treaty shall receive the a,pﬁrobanon of the Sepate, it will terminate a
difference respecting boundary which has long subsisted between the two Gov-
ernments— has_been the subject of several ineffectual attempts at settlement,
and has sometimes led to great irritation, not without danger of disturbing the

t
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existing peace. Both the United, States and the States more |mmed|ateIY
concerned, have entertained no doubt of the vaI|d,|tP/ of the American title to all
the territory -which has been in dispute; butthat titfe was controverted, and the
Government of the United States had agreed to make the dispute a sub{ect of
arbitration.  One_ arbitration had been aCtually had, but had failed to settle.the
controversy; and it was found, at the commericement of last year, that a corre-
spondence had been in progress between the two Governments for a joint com-
mission, with an ultimate feference to an umpire or arbitrator, with"authority
to make a final decision. That correspondence, however, had Veen retarded
y various occurrences, and had come to no dcfinitp - alt when the special
mission of Lord Ashburton was announced. This me .ementon the part of Eng-
land afforded, in the jud(I;ment_ of the Executive, a favorable opportunity for
making an attempt to’ seltle this long-existing controversy by some aPreement
or treaty, without further reference fo arbitration. It séemed entirely . ro?er
that, if "this purpose were entertained, consultation should be had with the
authorities of the States of Maine and Massachusetts. Letters, therefore, of
which coples are herewith communicated, were addressed to the Governors of those
States, ,su%]gestmg that commissioners should be appointed b{ each of them,
resBecnvex to Tepair to this city and confer with the authorities of this
Government, on a line bj agreement or comBromrse, with its equivalents
and compensations. This ‘suggestion was met by both States in_a spirit of
candor and &atnonsm, and promptly complied with, Four commissioners on
the part of Maine, and three on the Part f Massachusetts, all persons of -dis-
tincfion and high character, were duly appointed and commissioned, and lost
no time in presenting themselves at thie seat of the Government of the United
States. These commissioners have been in correspondence with, this Government
during the period of the discussions; have enjoyed its confidence and freest
communications; have aided the general object with their counsel and advice;
and, in the end, have unanimously signified their assent to the line proposed in

the treaty. : :

Or(,?mz;/nly, it would be no easy task to reconcile and brin together such
a variety of interests in a matter in itself difficult and perplexed: but the efforts
of the Government jn attempting to accomplish this, desirable object have been
seconded and sustained by a spirit of accommodation and conciligtion on the
part ofthe States concerned, to which much of the success of these efforts is to be
ascribed. _ .

Connected with the settlement of the line of the northeastern boundary,
so far as.it respects the States of Majne and Massachusetts, is the continuation
of that line along the highlands to the northwesternmaost head of Connecticut
river.  Which of the sodrces of that stream s entitled to this character, has
been matter of controversy, andis of some interestto the State of New Hampshire.
The Kingofthe Netherlands decided the main branch to be the northwestenmost
head of the Connecticut. This did not sahsW the claim of New Hampshire.
The line agreed to in the present treaty follows the h|ﬂhlands to the head of
Hall's stream, and thence down that river, embracing the whole claim of New
Hampshire, and establishing her title to. 100,000 acres of territory’ more than she
would have had bg the decision of the ng ofthe Netherlands. , ,

By the treaty 0f 1753, the line is t > proceed down the Conpecticut river to
the 45th degree of north latitude and thence west, by that parallel, till it strikes
the St. Lawrence. Recent examinations having ascertained that the line here-
tofore received as the true line of latitude between thos' points was erroneous,
and that the correction of this error would not only leave, on the British side
a considerable tract of territory heretofore suPposed to, bel?ng to the States of
Vermont and New York, but dlso Rouse’s point, the site of a military work of
the United States; it has been regarded as an obéect of |mﬁort,ance, not,onl)(] to
establish the rights and jurisdiction of those States up to the line to which they
have been considered to extend, but also to comprehend Rouse’s point within the
territory of the United States. The relinquishment by the British Government
of all the territory south of the line heretofore considered to be the true lino,
has been qbtained; and the consideration for this relinquishment is to enure, by
the provisions of the treaty, to the States of Maine and Massachusetts.
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The line of boundary, then, from the source of the St. Croix to the St. Law-
rence, so far as Maine and Massachusetts are concerned, is fixed by their own
consent, and for considerations satisfactory to them; the chief of these consider-
ations being the privilege of transporting ‘the lumber and agricultural products
grown and raised in_Maine on the waters of the St. John's and its_tribytaries

own that river to the ocean, free from imposition or disability. The impor-

tance of this privjlege, perFetuaI In Its terms, to a country covered at present
by pine forests, of great value, and much of it capable hereafter of agricultural
{m pbrO\éemdendt, IS nota matter upon wnich the opinion of intelligent men is likely
0 be divided.

So far as New Hampshire is concerned, the treaty secures all that she requires;

and New_York and Vermont are quieted to the extent of their claim and occu-

ation. The difference which would be made |n the northern boundary of these
wo States, by correcting the parallel of Latitude, ma% be seen on Tanner's maps
(1836), new atlas, Inaps™Nos. 6 and 9. _{A copK‘ of that atlas 15 in the Division
of Maps, Library of Congress; it is entitled “ New Universal Atlas Contammg
Maps of the vafious Empires, K|n%do,ms, States and Republics of the Worl
With a special map of each of the United States, Plans of Cities &c. Compre-
hended in seventy sheets and formm? a series of One Hundred and Seventeen
Maps Plans and Sections”, by H. S. Tanner, Philadelphia, 1S36.

From the intersection of'the 45¢ of north fatitude with the St."Lawrence, and
alon%that river and the |akes to the water communication between Lake Huron
and Lake Superior, the line was definitively a%reed on by the commissioners of
the two Governments, under the 6th article of the treaty of Ghent, But between
thiB lasi-mentioned gomt and the Lake of the Wood(s],'the commissioners actmg
ynder the 7th article of that treaty found several matters of disagreement, an
therefore made no joint report to”their respective Governments.™ The first of
these was Sugar island, or St. Giorsge’s island, Iving in St._ Mary's river, or the
water communication between Lakes Huron and Supg,enor. By the present treaty
this island is embraced in the territories of the United Statés. Both from solil
and position, it is regarded as of much value. _ _

Another matter of difference was the manner of extending the line from the
Pomt atwhich the commissioners arrived, north of Isle Royalé, in Lake Superior,
0 the Lake of the Woods, The British commissioner insisted on proceeding to
Fond du Lac, at the southwest angle of the lake, and thence, by the river St.
Louis, to the Rainy Lake. The "American commissioner supposed the true
course to be, to proceed by way of the Dog river. Attempts were made to com-
promise this difference, but without success. The detalls of these proceedings
g{ﬁow]und at length in the printed, separate reports of the commissioners (citéd

From the imperfect knowledge of this remote count&y, at the date of the
freaty of Peace, some of the deScriptions in that treaty do not harmonise with
its natural features, as now ascertained. “Long Lake” is nowhere to be found
under that name. There is reason for supposing, however, that the sheet of
water intended by that name, is the estuary, at the mouth of Pigeon river. The
Present treat%/, thierefore, adopts that estuary and river, and afterward Pursues
he usual route, across the height of land by the various portages and small lakes,
till the line reaches Rainy LaKe; from which the commissionérs agreed on the ex-
tension of it to jts termination, in the northwest anﬁ]le of the Lake of the
Woods. The region of country on 3nd near the shore of the lake, between Pigeon
river on the nofth, and Fond du Lac aud the river St. Louis on the south™and
west, considered valuable as a mineral regjon, is thus included within the United
States. It embraces a territory of four millions of acres, northward of the claim
set up by the British commissioner under the treaty of Ghent. From the height
ofland &t the head of Pigeon river, westerly to the Rainy Lake, the country is
ynderstood to be of little” value, being described by surveyors, and marked on
the map, as a region of rock and water, o _

From tne northwest angle of vhe Lake of the Woods, which is found to be in
latitude 45°23'55/ north,“existing treaties require the Jine to be run due south
to its intersection with the 45th parallel, and thence al_ong that parallel, to the
Rocky mountains. [As in Article 2 of the treaty, the latitude 1s49°23'557 north,
and the line runs south to the 49th parallel; but the erroneous figures are in ali
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ints of the messa e: the Seoate document here cited: ecutrve
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fer su ndr informal communications 'with the British minister upon the
tofthe claims of the two countries to territory westofthe Rocky mountains
e probabrlrty was found to exist of com»ng to any agreement on that
subject at present, that it was not thought expedient to make 1t one of the sub-
|§cts offormal negotiation, to be eptered upon between this Government and the
ritish minister, as part of his duties under his special mission.

By the treaty of 1753, the line of division along the rivers and lakes, from the
place where the 45th parallel of porth latitude, strikes the St. Lawrence, to the
outlet of Lake Superior, 16 invariably to be drawn through the middle of such
waters, and not through the middle of their main chanuels. . Such a line, if ex-
tended accordrng to the literal terms of the treatY would, it is obvious, occa-
srona%/ intersect islands. . The manner in which the commissioners of the two

over ments dealt wjth this difficult subgect may be seenin their rePorts But
where the line, thus following the middlé of the ‘river, or water course, did not
meet with |slands, YEt it was liable sometimes to leave the only. practicahle
ravigable channel al gether on one side. The treaty made no provision for the
common use of the wa cra by the citizens and subjects of both ccntries,

has aP pened, thereforé, in a few' instances, that the use oi the river, in
artrcular aces, would be greatly diminjshed, to one party or the_other, if, In
act, there was not a choice’in thé use of channels and passages. Thus, at the
Long Sault, in the St. Lawrence a dangerous passa e racticable only. for boats

e only safe run is between the Long Sault islands and Barphart’s island, all
whrch belong to the United States on-one side, and the American shore on't h
other. On the other hand, by far the_best passage for vessels of any Bbth of
water, from Lake Erie into tiie Detroit river, 1s between 30is BIanc a British
island, and the Canadian shore. So agajn there are several channels or passages
of different degrees of facility and use ulness between the several islands in
river St. Clair, at or near |ts entrk/ into the lake of that mime. |n these three
cases, the treaty provides that all the several passages and channels shall be free
and open to the use of the citizens and subjects of both parties.

The treaty obligations subsisting between the two counfries for the suppression

of the African slave-trade, and the complaints made to this Government within
the lastthree or four years, many of them but too well fourded, of the visitation,
seizure, and detention of Amerjcan vessels on that coast by British cruisers,
could not but form a delicate and highly important part of the negotratrons which
have now been held.

The early and prominent part which the Government, of the United States
has taken for the aboIrtron of this unlawful and inhuman’ traffic, is well known.
By the tenth article of the treaty of Ghent, it Is declared that the traffic in slaves
|s irreconcilable with the Prrncr ples of humanity and justice, and that both his

Maj est¥ and the Unrted States are desirous of oontrnurng thelr efforts to prom ote
rts entr e abolition: and it is thereby agreed that both the contractinc parties
shall use their best endeavors to accomplish so desirable an object. The Gov-
ernmentof the United States has, by Iaw dec(ared the African slave-trade piracy;

and at its suggestion other natrons ave made similar enactments, It has not
been wanting i honest and zealoys, efforts, made in_conformity with the wishes
of the whole’ country, to accomplish the entire abolitign of the traffic in slaves
upon the Afrrcan coast but these efforts and those of other countries directed
to the same Bve proved, to a considerable dekgree unsuccessful.  Treaties
are knowm fo ve een entered into some years. ag etween England and France,
by which the former pow'er, which usually mainfains a Iarge naval force on the
Arrman station, was authorized to sejze, and _brin rn foradjudication, vessels
found eng %ed in the slaye-trade under the Frenc Ig éCrtatrons of certain
acts menfioned in this and the following paragraph are il the notes below, under
the head(rn(g “Article S b

wn that, In ecember last, a treaty was signed in London by.the
representatrves of England, France, Russia, Prussia, and Austria, having for its
Fro essed object, a strong and united effort of the five powers to put an end to
he traffic. "This treaty was not officially communicated to the Government of



Great Britain : 181% 397

the United States, but jts provisjons and stipulations are supposed to be accu-
Ba}tglr%nlé%own to the public. It is understood to be not yet ratified on the part

No aPphcanon or request has been made to this Government to become part){
to this reaty; but the course it might take in regard to it, has excited no small
degree of attention and discussion in Europe, as the principle upon which it is
founded, and the ]s,tl_pulanon,s which it contains, have caused warm animadver-
sions and great political excitement. ,

In my message at the commencement of the present session of Congress, |
endeavored to state the ermples which this Government supports respecting
the right of search and the immunity of flags. Desirous of majntaining thosé
erm[)les fully, at the same time thdt existing obljgations should be fulfilled, |
have thought’it most consistent with the honot and dignity of the country, that
it should execute its own laws, and perform its own obligations, by its own'means
and its_own power. The examination or visitation of the merchant vessels of
one natjon, by the cruisers of another, for any purpose, except those known and
acknowledged by the law of nations, under whatever resgamts r regulations it
may take place, may lead to dangerous results. It is fay better, by other means,
to Supersede any supposed neceﬁsw, or any motive, for such examination or
visit. " Interfereffce with a merchant vessel’by an armed cruiser, Is always a
delicate proceed_mg, a(ft to touch the point of mational honor, as well as to affect
the interests of individuals. = It has been thought, therefore, expedient, not qnly
in accordance with the stipulations of the Treaty of Ghent, but at the same fime
as removm? all pretext on the part of others for wola,tmg the immunities of the
American flag upon the seas, as they exist and are defined by the law of nations,
to enterintotte articles now submitted to the Senate. , o

T1 . treaty which | now submit to fyou _proposes no alteration, mitigation, or
modification of the rules of the. law of nations. [t Harowdes simply that each of
the two Governments shall maintain on the coast of Africa a sufficient squadron
to enforce, separately and respecuvelx, the laws, rights, and obligations of the
two countries, for thé suppression of the slave-trade. ,

Another consideration’ of great importance has recommended this mode of
fulfilling the duties and obligations of the country. Qur commerce along the
western” coast of Africa is extensive, and sumosed to be increasing. There is
reason to think that, in manﬂy cases, those en&agea in it have met with interrup-
tions and annoyances, caused by the jealousy and instigation of riv Js engaged In
the same trade.” Many complaints on this subject have reached the Government.
A respectable naval force on the coastis the natural resort and security against
further occurrences of this kind. , , _ ,

The surrender to justice of persons who, having committed high crimes seek an
asylum in the territories of a neighboring nation,”would seem to” be an act dye to
thé cause of generaljustice, and,ProperIy belonging to the present state of civiliza-
tion and Intercourse. The British provinces of North America are separated
from the States of the Union by aline of several thousand miles; and, along por-
tigns of-this line, the amount 0f population on either side is quite consideraole,
while the passage of the boundar){ IS always easy.

Offenders aqamst the Jaw, on the one Side, tfansfer themselves to the other.
Sometimes, with great difficult}-, they are broufght to justice, but very often they
wholly escape. . A consciousness of immunity, from the power of avoiding justicé
in this way, instigates the unprincipled and reckless to the commission of offences;
gps(%urt gd peace and good neighborhood of the border are consequently often

In the case of offenders fleeing from Canada into the United States, the Gov-
ernors of States are often applied to for their surrender; and questions of a very
_embarrassmﬂ nagure arise from these applications. It has been thought highly
important, therefore, to provide for the whole case by a proper treaty stipulation;
The article on the subject in the proposed. treaty 1s carefuIIY, confined to such
offences as all mankind agree to regard as heinous, and destruclive of the security
of life and property. In this careful and specific enumeration of crimes, thé
object has been to exclude all political offences, or aarirelcharges, arising from
wars or ntestine commotions.  Tyeason, misprision of treason, ~libels, deSertion
from military sendee, act other offences of similaartcharacter, are excluded.
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The negotiations on subjects other than the northeastern boundary
questlon are fo some extent discussed elsewhere in these notes.

Ashhurton’ sre ort of the northeastern boundary settlement is con-

tained in two of his despatches; that of July 25, 1542, is the first; it
has references of mterest to the position of ‘the “ Delegates from the
North™ (Ashburton Papers, despatch No. 15).
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The "inclosed maP marked Wlth red ink”, which is mentioned in
the foregoing despatch, was a reduced copy, but with minor modi-
fications resultmg piincipally jr simplification, of a map, marked
"Map A ', which was prepared bv, and which accompanied' the report
of, Lieut mant Colonel Richard Zachariah Mudge, of the Royal Engi-
neers, and George William Featherstonhaugh the British Commis-
sioner appointed on JuI%/ 9, to examine and survey the terri-
tory In dispute; it is entitled "Maf of that ortlon of Her Majesty's
polonies of New Brunswick ower Cana a the Title to Which
IS Disputed by the Government of the U. States with Parts_of the
Adjacent Country The Rise and Course of the Rivers, with the
direction of the Highlands, and_ their elevation above_the Sea, . .

to accompany a report of the investigation of that Country which
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the K- Hon* Viscount Palmerston G'.C.B. Her I\/Iajest1y's Principal
Secretary of State directed to be made A.D. 1S39". The facsimile
in the Ashburton Papers shows the line of the bou dar)( only from
Lake Pohenegamook (not named) to. the Met%armete portage;
another line, to the west, marks the “ highlands" tor the correspond-
ing distance; the line of the boundary was drawn apparently on the
theory that the “seven miles" clausé of Article. 1 would come into
elay, for the shortest distance between the “paint on the northwest
ranch of the river S* John" and the line of the “ highlands", as shown
on tha-t facsimile, is from 13 to 15 miles, and between that “point"
and the St. John River, 7 miles or less. . The facsimile is on a scale,
not indicated, of about 30 miles to an inch (1:1,900,800); and the
Commissioners’ map, marked “ Map A", is on a scale, shown %rapm-
cally, of about 15 miles to an inch (1:950,400). In their printed re-
port, dated April 16,1840, the Commissioners describe the preparation
of their map (see Blue Book, 1540, North American Boun ary, pt.
2, “ Correspondence Relating to the Boundary between the British
Possessions in North America and the United States of America,
under the Treaty of 1783"; a copy thereof is in D.S., Northeastern

3
Boundary, envelope 19)Q. o o
The other despatch of Ashburton to be quoted in this connection is

one of August 9, 1842 (Ashburton Papers, despatch No. 17), which

transmitted the treaty (in its earlier form: but as the article numbers
mentioned are the same, the fact is not here material). ExcePt_for
its openin paraaqraph, prevmusl%/ quoted, and for two others relatin
respectively to the boundarg “further west” and to the clauses 0
Article 7, which are quoted below, that despatch is here set forth:

hAX conesgondence since | have heen here will have made voui Lordship ac-
quainted with the difficulties which have in succession attendeq these negotiations,
ansmtn; main! from,Ahe variety of persons and interests which It was necessar
to consult and consider. | shall feel well rewarded for my trouble and anx,|et¥
should the final rtsult be honored by Her Majesty's approbation. | believe
the terms as well calculated as circimstances would permit for securing the
-Interests of the Colonies; but above all | am persuaded of the importance of arriv-
ing, on terms not inconsistent with those interests, and with the honor of the
counnx,atsome settlement of these border dissentions, which it is veg evident
could not have been suffered long to continue without endan%erm% thé mainte-
nance of peace, and rendering at aJl times the presence of a considerable military
force necessary on the frontier. There are parts of this Treaty which it becomes
mydutytoacqomﬁanyW|H1someexPMnaUOns,andI proceed’to submit them to
your Lgrdship in the order in which hesy present themselves. ,
~ Staiting from the monument at the Source of the St Croix, the Ncrth line to
its intersection with the St John's Iis declared, "to foDow the exploring line run
“and marked by the SurveYors ofthe two Governments in the years 1817 and ISIS
under the fifth’ Article of the Treatﬁ,o Ghent”. |t had beenlong known in the
Province as well as in Maine that this North line had been mcorrect,ly run, and
last year Major Graham a distinguished officer of Engineers of the _United States,
marked a new line, which was generally believed to "be correct. This would, by
becoming graduaHy wider as it departéd from the monument have taken from
New Brunswick about half a mile at the St John'6 near the falls, and as the strip
of land is there narrow, the difference was important, ~ All the grants and occupa-
tions of land had been formed on the basis of the old imperfect line, and for the
b6ame reason that we give ug a more considerable strip on the 45fb parallel of
Latitude, | pressed the justice and convenience of this arrangement, and it was

conceded.
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Proceeding up the St John's from the intersection of the North Line, the river
forms the boundary and it divides the Madawaska settlements. Here there arc
a number of small Islands in the river, which the Commissioners will have to
distribute. They will have to be F]mded by what is deemed to be the “main
channel” but there will be nevertheless occasSional questions of doubt. . We have
promised that our Commissioners shall dead with these questions eqmta,bly, and
with the least possible contentign; consulting where it can be done, the interests
of the inhabitants with whose farms the islands, which are not generally large,
maFy be connected (cf. British and Foreign State Papers, X X X [1I5_7G9],

ollowing the river upwards, there lives at its fork with the St Francis, a man
named Baker, who hasamill, and about 100 acres ofland.  He has been an active
Paru an and a,gnator on the parLof Maine, and the Maine Commissioners fearing
hat his situation as a British subject might expose him to difficulties, made many
efforts to throw his property within the Maine Line, As this was in every respect
objectionable, and seeing the objle,ctthey were aiming at, | got over the difficulty
by a voluntary promise, not ?u .into the Treaty, that, if Baker wishes to leave
he Province, and is not able to find at on?]e a parchaser for his property, it shall
e taken over at a reasonable price. | have written_to this effect a letter to
Governor Kent one of the Maine Commissioners. This engagement must if
necessary be fulfilled, and thnt rather liberally, but not extrnvagau uly. | do not
know what the expence of so domig]; may amount to, but | think it ‘cannot well
exceed a thousand pounds. Care has béen taken to give security to the settlers
generally whose titles arising from possession are notalways strictly legal, and it
is believed that the provision for this purpose will be found effectual.

The Boundary further proceeds up the St Francis to the outlet of the Lake
Pohenagamook, ‘and from thence in a_straightline to a Fw,en, pointon the North-
west branch of the River St John. This was the most difficult and is the least
clearly defined part of these Boundaries. When in the course of negotiation
Mainé would not yield, as | had at one time hoped, the line of the Upper St
John, and | refused to take that of the Crest of the ng%hlands, a middle line was
after much discussion consented to, which would about divide the territory then
In dispute, and brmﬁ our boundary everv-where off the Hills. which might over-
look the Valley of the St Lawrence into the,VaIIeg of the StJohns. There were
no maps to enable us to define with the desired a curac& this line, aDd there was
no time for even the roughest survey: we therefore took the map wifich seemed
most accurate, and which”could not H v(? been made with an purpos% to mislead,
and we described the point as intended, on the presumption thaf the map was
accurate. A cop¥] of this map will accompany the treatx. To guard myself
however against the possibjlity that this point on the north-west branch of the
StJohn's mightrun too farinto the Highlands, the reservation was made, that it
should recede to within seven miles thereof, should that be the case, It is my
belief that the result of the survey, and final determination of this line will he
safisfactory, but | mustadmit that'this part of our work has not been as perfectly
and accurafely( executed, as it would have been, if we could have had proper
maps. | trust however that every precaution has been taken which the circum-
stances of the case admitted, conmdermg always that it was h|%hIY desiraple,
that no further delay for the purpose of obtdining more correct information
should be interposed.” , , ,

The remainder of the line to St Regis requires no explanation. It was agreed
that the hilly ground at the Head of' Connecticut River, should be conceded to
New Hames ire, and the strip of land b}/, the 45tb degree of Latitude, to New
York and Vermont, and | had the satisfaction of learning that these concessions,
while theiy were cceetable fo the several States concerned, are considered as
doing no injury whatever to Canada.

That Article of the Treaty which concedes to those parts of tne State of Maine
watered by the St John's and its tributaries, the free conveyance of their produce
th)/?/ that River, was the subject of many repeated discussions with the Deputies from

aine. The only part to which | had any objection was, the adding the words
"agricultural Pro,duce" to theProduce of the forest, hut seeing that the Deputies,
on'signifying th he Boundary, on Ieavmﬁ Washington made this a

eir consent to Boul .
part of theif consent, | did not think it expedient further to resist. Although |
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obgected for some time to have this condition forced upon me, | do rut consider
it to be of much importance, and | am confirmed in this opinjon by that of the
best-informed persons of the Province. The upmanufactured produce of Agri-
culture is in fact now admitted free of duty, and consists mainly in potatoes and
onions, and the merchants of St John's consider "with reason that the prosperity
of their port and shipping depends mainly in making it the general mart of the

greatriver on which it is'situated. ,
The Article 5 which engages for the distribution of the fund called, the DlsPuted

Territory Fund, confirms anly what would be fairly due, If no notice were taken
of this subject in the Treaty.” This fund arises from monies received for Lumber
cu; on the Disputed Territory, and which was always promised to be held and

ultimately distributed accor |n% to the stipulations” of thItS EMIIUG- *'\l/JVBent thbe
0 Maine w*U be to be

accountis made up as directed, the portjon fairly belongin

paid, deducting M% c%anges apphcagle thereto, d I wou?d rgecommend’that thia be
done rather |iberally. Real charges of collection or reooverY must be made, but
| have promjsed that there shall be no gener%al char?e of Salaries to the Wayden
or others. | have no correct informatjon of the pfobable amount of this fund

butit can not exceed from five to ten thousand pounds. _ . :

| have only further to observe that this Treaty of boundaries will only require
one Commissioner on each side with such assistants as each may think necessary,
The marking the old line and the distribution of the Islands i the St John will
be attended with little difficulty, but the running the straightline from the Lake
Pobenagamook through the mwidemess will také€ more time. This can not now
be done” UDtil next summer, and | would recommend our. Commissioner bemg
instructed to do this work soas to avoid, it possible, contention, and | am assure
thatthe American officer shall have the same conciliatory instructions. ,

| shall communicate to the Governor General of Her Mdjesty's North American
Provinces, a copy of this Treatr re,co,mmendm? that the communication may be
considered as confidential, until be is informed from home of its ratification.

The negotiations forthis Treaty of Boundaries were connected with a settlement
of claims and accounts betweenthe General Government and the States of Maine
and Massachusetts. W ith these we bad nothing to do, and | much objected to
let any notice be taken of them in the Treaty, hut there were great difficulties
arising from leaving them qut and not P|v_|ntg to this settlement’the sanction of
the Treaty. The Subject 1s accordingly infroduced in the 5lb Article, but |
thouqht It expedient to' exchange_notes ﬂof August 9, 154.2 Prmted above imme-
diately following the tre%ty text] with the Sé&cretary of Sfate, coB|es of which
accompany' this"Despatch to explain that Great Britain is without interest or

responsibility in the subject of that Article.

Three engagements of the British Government, collateral to the
treaty, are meéntigned in the foregoing despatch. Two of them,, it
seems, were promises made verbally b,¥ Ashburton: first, that with

.estions of doubt regarding small islands in the St. John River the
British, Commissioner” under Article. 6 would “deal . . . equitably,
and with the least possible contention; consulting where it can be
done, the interests of the inhabitants with whose farms the islands
.+ ._may be connected”; and, secondly, that in the settlement of
the D|sputeﬁi1 Territory Fund pLHsuant to Article 5 "there shnll be
di_general charge of Salaries to' the Warden or others.

e other collateral engagement related to the real propert}- of an
American citizen, John Bakér, which was located on the New Bruns-
wick side of the St. John; “ the voluntary suggestion of the British
Minister, in regard to John Baker”, was mentioned in the conditions
with the assent of the Maine commissioners to the boundary clauses
July 22, 1842, quoted above); the engalgement entered into was
evidenced by a letter from Ashburton to Edward Kent, one of the
Maine commissioners and previously (1S3S and 1S41) Governor of
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Maine. This is spoken of bv Ashburton as "a voluntary promise
not put.into the Treaty", and was to the effect “that; if [Johnl
Baker wishes to leave the Province [of New Brunswick], and is no
able to find at once a purchaser for his property, it shall be taken
over at areasonable price." |t seems that no copy of that |etter from
Ashburton to Kent was sent by the former to London; and no record
thereof has K-en found in the archives of the Department of State,
In the Maine archives in the State Library at A'ugusta, in the collec-
tions of the Maine Historical Society at Portland; in the archives of
the Prqvince of New Brunswick, or in the papers of the New Bruns-
wick Historical Society at St. John. It is {o be added that no neces-
sity for the fulfilment of the engagement regarding the property. of
John Baker arose, for Baker remained a resident of New Brunswick
until his death in the year 1S68 (see Thomas Albert, Histoire du
Madawaska, 223-24, and Resolves of Maine, 1895, ch. 114).

The remarks regarding “this map” in the despatch last quoted are
somewhat obscuré; withthe despatch in the Ashburton Papers is a
copy of the Mudﬁje and Featherstonhaugh map that is identical in its
map base with the copy, in the same papers, of the map transmitted
with Ashburton's despdtch of July 28; it is marked to show the line of
the treaty as well as the lines of the rival claims, and it bears in its
lower margin an annotated legend; but the “point on the Northwest
branch of the River St John™s about 17 miles farther upstream, and
the line connecting it with Lake Pohenegamook and with the south-
west branch runs mucn nearer the h|%hlands, than as drawn on the
copy with Ashhurton's despatch No. 15, of July 2S; the statement in
the ‘despatch of August 9 that “A copY of this map will accompany
the treaty (?r,esu ably can refer only to the enclosure with the
despatch; and it seems that by “the map which seemed most accu-
rate” Ashburton meant the Mudge and Featherstonhaugh map.

The M aps Known*in 1S42 1

There were two maps which, because of the lines drawn on them,
had a great influence on the official representatives of Maine and were
persuasive in inducing their assent to the conventional line of the
northeastern boundary which is described in Article 1 of the Webster-
Ashburton Treaty. _

One of those tvio maps was the Steuben-Webster copy of Mitchell's
Map, which is briefly described in the notes to Document 58 (voj. 3,
pp. 338-40, 350-51) and a facsimile reproduction of which is in a
pocket inside the back cover of volume 3. _

Neither historically nor legally was the line on that Steuben-
Webster Map any evidence w! atéver of the intent of the negotiators
of the treaties of 17S2 and 1783 or of the meaning of the boundary
provisions there written; Baron Steuben had no part in those negotia-

1The praogadsudh tis Feedirgare in xgparthbesedypon tesudesdr
CGdo€E Lanrae Mvarin irdiudirigingartia i ttedaftdrhis up blisked ok
aon Mtdell's Vep, tte nansxiptdhwnidh tre edtaor-drttese volunes bes reed
(s==\dl 3, p 322, Tanoel).
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2631 Lord Baranof Drive
Anchoiage, Alaska 99517
March 21, 1988

Hon. Rick Uehling
Alaska State Senate

Pouch V
Juneau, Alaska 99811
Dear Senator Uehling:

The enclosed cuttmg IS from the .Sunday, February 28, 1988,
issue of the Par ersbur? est |rg|n|a News, an infor-
mative_journal serving the Mid-Ohio Valley. | regret that
it arrived somewhat the worse for its travels.

| am a native of Parkersbug;\I and a 34- year resident cf Alaska
but | do not know Mrs. K McCoy, the writer. That she

Is so well informed concerning the issue mentioned and the
personalities concerned suggests strongly that she |s a resi
dent here, but perhaps she’is resident elsewhere and only
discharging a patriotic duty at the request of another. In
any case, she Is helping to” spread the message.

Please share the item with Senator Fisher and Roger Jenkins,
whom | believe to be currently employed in the Legislature.

| wish you a most successful session.

William J. Moran



M~AW ell Surrender Five Alaskan Islands

Thbla it arrugant-and V «dusion oPXlaaka-Jrom tbe 'nawati-

illoeafl atisg aeeatona abd final of;the Stats-

Cobp o t, WDIjam Dukafcayary Departmentl pita /
tatfBncn 11bill H.RtW .'klong la 19WJ-.Alaskan Bep. Roger Jen-
co-sponsors tr require at) kins sponsored > resolution unring
treaty Incaae of any boundary line or < the SUte Department not to yield to
territory transfer agreement!. Sen. ' Soviet demand! over a boundary Une
Jean lalnrfntenria to Introduce-! 1*-the oil-rich tod flab-rich Berirg
similar bill In IbeSfcnate. aea, end the Senate paiaed a resolu-
Thbe Alaakan legislature la gearing tkn sponsored by State Sen. Paul
Fisher restating Alaskaa aoVerelgaly
over tbe nreTflssda to Ib* Arctic

iandO *jadoU-rlcli,|W wteb,
JitJo OrSfW tU ofei; earir |

Fatadarg West Virgnia Nens Fdataery

+ Ooean.

California Assemblywoman Marian
LaFollette defeada/lbe Alaakan posi-
tion other State governor! an.- leeta-

w latora abould Introduce bills like
-those of Rep. Jenkins and len.
Ftiber, and stand with Alaska and
California. Let as urgently request
that ourstibe senators and represent-
atives do . Alao write to our US.
,congressmen, asking them to eo-
sponsortheU IT lettutloe.

20, 1980

These Islands are a front line of
defense against the Soviets and H
would be a tremendous diplomatic
victory for them to have them. Th*
surrender of the Panama Canal pale*
In companion. The Soviets are also
bullying the Norwegians In their pirt
of tbe Barents Sea for both economic
and military reasons. They are
ayitag the Barents Sea for on and
war.

. Sincerely,
MIIS. K.N. McCOTr
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QDLINGCLN STREET
HUNTSVILLE, ALABAVA 381

I8l 533-2335
January 14, 1988

Sen. Rick Uehling
c/o Mr. David Cobb
P.0. Box V

Juneau, Ak. 99811

Re: Wrangel Island "give-away"
Dear Sen. Uehling and Mr. Cobb:

| have recently read that your office is leading the fight against the
U.S. State Department's effort to give Wrangel Island to the Soviet
governmemt. | commend your efforts and hope that you succeed.

| communicate with you on this occasion for the purpose of providing
information to aid you in the battle with the State Department. There
does exist a legal argument which | believe can offer you a very solid
position to oppose any act of the State Department to give away Wrangel
Island. That argument is based upon the extremely limited jurisdiction

of the United States inside the states ofthe Union. | enclose herewith
a short, introductory brief | prepared on the subject of federal
jurisdiction.

The ultimate position taken in this brief has the full and complete
support of a 600 page government reporton this issue; | have cited
the report in my brief and | enclose herewith copies of a few pages
from the report. This vital government report is now heing privately
reprinted and you may obtain a copy ef it by sending $25.00 to:

The Research Team
P.O0. Box 151127
Salt Lake City, Utah 84115

| feel certain that this legal argument w ill be of immense help in your
fight against the State Department, which has absolutely no jurisdiction
over any non-governmentally owned land in Alaska. Further, for lands
under rivers and seas, | can think of two cases, Pollard v. Hagan and
Utah v. United States (decided in May, 1987) which w ill also help. Please
seriously consider using this legal argument in your fight.

If | can be of assistance further, please feel free to call.

Sincerely,

Lowell H. Becraft, Jr.

cc: Governor of Alaska
Attorney General of Alaska



PATRICIA S. ROGERS

1151 Western Avenue, #A
Giendale, California 91201
(818) 243-4835

May 13, 1987

MAY 1 8 1987

The Honorable Rick Uehling
Pouch V
Juneau, Alaska 99811

Dear Mr. Uehling:

I am a former resident of Anchorage, Alaska, but left in 1972 and now live
in California. Sometimes | wonder why | ever left.

I recently came across a "Letter to the Editor" in the Los Angeles Herald
Examiner regarding a big give-a.vay of some islands off Alaska to tne Soviets.
Since | love Alaska and am greatly concerned about anything regarding its
future, | followed up on it. | have discovered that the islands in question,
Wrangel being the largest which is presently occupied by the Soviets, has
been for some time and they guard it closely, are not part of some big
give-away since it is unsure that we truly have any legal claim to them.

Also they are quite far from the current boundary.

I am concerned, however, about the boundary negotiations and have been
provided a copy of your Resolution SJR 12. (l've enclosed a copy, if it has
been updated, | would appreciate knowing)

I have been assured by Senator Pete Wilson that the best interests of the
United States and Alaska are being upheld, but after reading your Resolution,
I still question what the boundary negotiations are really all about. Is it
just concerning the matter of whether the boundary line previously established
is a straight line or more of a semi-circle? | also question what the Soviets
are seeking at this time.

I would appreciate any further information you can offer, and what the status
of your Resolution is at the present time. . It is of concern to me that
representatives of Alaska are not being included in negotiations which would
greatly affect their future. I realize with all the turmoil in Washington now
Alaska isn't of prime concern to them, but | am nonetheless concerned.

Thank you.

Sincerely yours,

Patricia S. Rogers
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The Zeitgeist Checklist
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1. PIPE SCREAM 15+ .

Me”se. Since Gorbachev saved Reagan's elastic political skin last
December, Reagan associates have resumed their role of surrogate
bogeymen. The Meese pipeline story created blg%er headlines than
Wedtech ever did, and nobody's even seen the already infamous
payoff memo. Meese ma% have gotten stuck being the administra-
tion's "man you love to hate," but what is wonderful is how he
strains to fill the role.

2. FLATLAND u= — 1

lowa. You will not hear about lowa again for four years— not what
its overalled breakfasters think, how its economy is doing, how lib-
eral the Register is, not about anything save potential disasters. Yet
lowans narrow the field. It is a quadrennial coverage then.e, on slow
weeks, that the presidential Brocess is absurd. Fix-it suggestions,
however, remain low-grade background noise at best.

3. LIVING ROOM BORE 3 13

Nicaragua. Nicaragua's collapsed economy has recently received
more attention than the contras as a motivation for peace. Although
Sandinista mismanagement and corruption have contributed to the
hardships, so have U.S. pressures. These stories have occasioned no
empathetic response at all. Is the often emotional public willing to
accept siege where it rejects war, or is it jusf the usual indifference
to Latins?

4. OFFENSIVE LINE 15+ * 4

Sports racism. Received wisdom is that the Super Bow! outcome
proved something about black QBs. But this condescending focus
takes the Campanis/Snyder line seriously. It is more insidious—
and says more about the pathologﬁ of race relations— than many
of the overt discrimination cases that have lately crowded the
papers.

5. GUIDE TO THE COSMO "2 8

AIDS. AICsSis building as a story again, but confusion still out-
weighs ﬁamc. The controversial Cosmo piece argum(k; that heterosex-
ual sex hardly ever results in ACsappeared to strike a note aheadY
resonating in the culture. Koop's suggestion that no ACscure will
ever be found raised few eyebrows—as did the discovery in the

*Item resurfaces in the Zeitgeist after at least one week's absence.

8 THE NEW REPUBLIC
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BY CHARLES PAUL FREUND

U.S. of a second ACsvirus. The big ACSstory is giving i.v. drug
users new needles, and that's a drug story.

6. BURNING BUSH * 1 2

Ralher-Bush. The moral of the Rather-Bush story, for Bush, is that
the media abhora tyﬁe-violation the way nature abhors a vacuum.
The line on Bush is that he's still Bertie Wooster, only now striking
a false, belligerent pose with his interlocutors. Worse, Bush is now
supposed to have a public Jeeves who's getting him throu%h tight
spots: Roger Ailes, Nixon's 1968 Svengali. If this takes, Bush won't
be able to afford more belligerence.

7. GRIN AND BAYER IT 10 2

Health. W ho says there's no good news? The key to reducing heart
attack risk is reportedly aheady in your medicine cabinet, and no
drug company stands to make a fortune from a patent. The aspirin
story just gets more interesting. Nobody seems to understand why
it's good for headaches to begin with, and now this.

8. LOAN STAR — 1

John Connally. Connally was never popular with the media; he was
typed a wheeler-dealer. Failure has transformed him into a coura-
geous figure, pro™gonist of a Texas tragedy. Would Connally's
story have spun this way a decade ago? Or is the bloodied-but-
unbowed angle a subliminal extension of a similar theme involving
the nation at large?

9. NAKED HUNCH - .1

Drug legalization. Ubiquitous drug-related crime, murderous turf
gang wars, extensive international corruption, and the destruc-
tion of entire gqvernmentsJRlP Colombia) are leading even some
social conservatives to ponder the wisdom of drug prohibition.
Licensing drugs, many are saying aloud, could exert both legal
and social control on their use. Prohibition increasingly appears
futile eultL ally, fatuous politically, and a staggering waste

of money.

10. MY BACK PAGES — 1

The new nostalgia. Memories magazine, PBS's series on TV history, the
best-selling Chronicles of the 20th Cenhiry, and the defunct "Our
World" series allézpmt to a new kind of boomer nostalgia. Used to
be that nostalgia dripped with sentiment, and was essentially social.
This stuff is all recycled news and celebrities, the past's greatest
hits. As with old Top 40 songs, the memories it evokes are essential-
ly narcissistic.
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O THEYNBAERSIOR
Job market looks dim for

office workers in early ‘88
— Orange County Register, Januersy/5

Job Prospects Bright for
Office Workers, Study Says

— Los Angeles Times, sene dhy
(thanks to Michael A. Fried, Garden Grove, California)

ProfitatRecoveringBankAmerica
—New York Times, Javery/22

BankAmerica'sworstannualloss

—New YorkDaily News, ssne dhy
(thanks to Larry Mone, New York, New York)

Cocaine on Wane
—San Francisco Chronicle, Januery/18, o 18

Alas For Parents — Now It's Cocaine

—sane [FEoer sene dhy seEce
(thanks to Robert H. Glidden, Oakland, California)

Going to Europe? Don’t hold your breath awaiting bargains

—Minneapolis Star Tribure, Janueasy/10

Lowdollar hasn't killed bargains inEurope
—sane EEEr,; sne dhy

0 SFEEOKR N CONINMNLAD Fgaesstatine Hdaerd Gep-
radneckgettayinlonachorarg estyy/fkaagas
TriegprgoatArericangaas egsddh/Aericatiam
gtk Faeaplke FresadinCdarRpacsteveaeskie
Taeteloacaass "Re inlga—asaded tdar
det—astsatinsswatitcbesinteUTted Sietes
A stte ot Eaykadagiriain itsrarnd Tt its
rogust tsradtiar? e isrepdicoasadladdie e
aure ddstessdpladiess ArericEas a graoiss Widh
lepatrfaaghagrinachopdet ttevesithdra
tinygap d dnestic agrgovas Mdeel Wres
rotesinttelosAngeles Times ttatGdardbuateditinieein
ttreEstio/myearsoreanttes grjaagan Basedr
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trelhntedSEtesassittsonttevardchartet Ggdade
s tedfiaae s ttat g bas Tadagh e aon
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gdiss ThsiscfiitbEoriatiostiosadestteHhk
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amartatialad "We\e lredadchil driatinelkagdrg
argreple inbares” GdadrddWires, e
plarnrghisuaies Sue adttereesntes ratirgtocb
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Guns And Pencils
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By PUTTER KIERNAN
Reuter

MIAMI — A new Florida law that
will allow virtually anyone to carry
a concealed wea#on q,oes into effect
Thursday, and one policeman said he
is “just plain scared".

he new law was passed by the
state legislature in aeé_wnh sug,-
port from the National Rifle Associ-
ation (NRA) and quickly signed by
the state's conservative governor,
Bob Martjnez. .

According to state officials, some
130,000 permits will be issued annu-

i/*v- |ono? ]

allg under the new state regulations.
oth critics and proponents of
handguns agree the law Is the most
liberal in the countrﬁ. Under its
Rrowsmns_ anyone who does not
ave a criminal record is entitled to
purchase a $125 state permit to carry
a concealed weapon after passing a
brief course — one to two hours —in
gun safety.

o tCan )you imagine everyone carry-
ing a concealed weapon just because
they want to?" asked one Miami
Bohce sergeant. “It will be like
odge City’in the old days."

RN

Dodge City, Kapsas, was the
northern rail_ terminus for cattle
drives from Texas and Oklahoma.
Cowboys were paid when the cattle
were Sold and the town became
known for gunfights and k||||ng13.

Largely “rurd] state legislators
were undeterred by warnings by city
lawmakers and police officials, who
predicted that accidental shootings,
\?Vu(;ﬂlddes,and crimes ipvolving guns
ready has the fourth-highest murder
rate in the nation,

Jim Smith, Florida secretary of

-\ Al

rise dramatically. Florida al-

Anchorage Daily News Wednesday, September 0, 1987 A7

Policeman ‘just plain scared’ of Florida’s new gun law

state, whose office is responsible for
issuing the permits, said people
must, realize that having a license to
carry a weapon is not the same thing
as having alicense to use it. ,
['ni concerned that those with
the licenses will think that means
they can (_10 around being super

cops,” he told reporters recently, r

. Marion Hammer, the NRA lobby
ist, dismissed such concerns. “The
averaqg citizen is very responsible,”
she said,. ,

“Thousands of crimes have bheen
prevented without a shot being fired

just because a criminal realized his
intended victim was armed,” she
said, adding that the legislation was
“as much”a matter of restoring
freedom as it is about&uns.”

Hammer tried unsuccessfully for
several gears_ to get this legislation
passed. revmusEI;y, the state’s demo-.
cratic governor, Bob Graham, now a
U.S. senator, had vetoed
posed changes in the law. _

When Martinez' took over this
year, however, “the time was ripe,”
said Barbara Lautman of Handgun
Control Inc.

the pro-
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L IN THE SENATE BY THE JUDICIARY COMMITTEE

: HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 15 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
the right of a person to keep and bear
arms.,

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

i * Section 1. Article I, sec. 19, Constitution of the State of Alaska,
1

co ~N o o

©

IS amended to read:

2 SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL-REGULATED
B MILITIA BEING NECESSARY TO THE SECURITY OF.A FREE STAX&tnTHE] right of
o the people to keep and bear arms for lawfu”™ purposes/ shall not be
= infringed.

16 * Sec. 2. LEGISLATIVE INTENT. (a) In proposing the amendment to
T art, |, sec. 19, Constitution of the State of Alaska, in sec. 1 of this

18 resolution, the legislature intends only that the proposed amendment clari-
B fy the Alaska Constitution by providing that the right to keep and bear
X arms is an individual right as well as a collective right. The amendment,
21§Lif adopted, should not be construed to preclude the regulation of the
“Z3 manner in which arms may be borne, carried, or used. For example, the
23;% adoption of this amendment should not be interpreted to repeal or to render
“1unconstitutional statutes or municipal ordinances regarding assault, mis-
zsﬂ conduct involving weapons, or other similar offenses.

(b) In the preparation ofits neutral summary under AS 15.58.-
27!| 020(6)(C), the Legislative Affairs Agency shall considerthe statement of
281| legislative intent contained in (a) of this section.

2 * Sec. 3. Theamendment proposed by this resolution shall be placed
-1- HCS CSSJR  15(Jud)
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before the voters of the state at the next general election in conformity
with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-
tion laws of the state.

HCS CSSJR i5(Jud)
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L IN THE SENATE BY THE JUDICIARY COMMITTEE

2 HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 15 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

> Proposing an amendment to the Constitu-

6 tion of the State of Alaska relating to

! the right of a person to keep and bear

8 arms.

® BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

D * Section 1. Article I, sec. 19, Constitution of the State of Alaska,

I is amended to read:

L SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL-REGULATED

13

MILITIA BEING NECESSARY TO THE SECURITY OF.A FREE STATE, THE] right of
Y the people to keep and bear arms for lawful purposes shall not be
’ Infrlneed;tycecl_:&\ ~ oo 0 tOAl/J\tU?)T Vv

=~ Sec. 2. LEGISLATIVE INTENT. (a) In proposing the amendment to
Y art. 1, sec. 19, Constitution of the State of Alaska, in sec. | of this
® resolution, the legislature intends only that the proposed amendment clari-
® fy the Alaska Constitution by providing that the right to keep and bear
Y arms is an individual right as well as a collective right. The amendment,
T adopted, should not be construed to preclude the regulation of the
2 manner in which arms nay be borne, carried, or used. For example, the
2 adoption of this amendment should not be interpreted to repeal or to render
*| unconstitutional statutes or municipal ordinances regarding assault, mis-
21 conduct involving weapons, or other similar offenses.
2 (b) In the preparation of its neutral summary under AS 15.58.-
°"2020(6)(C), the Legislative Affairs Agency shall consider the statement of
| legislative intent contained in (a) of this section.

> * Sec. 3. The amendment proposed by this resolution shall be placed
-1- HCS CSSJR 15(Jud)

w
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before the voters of the state at the next general election in conformity

with art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-
tion laws of the state.

HCS CSSIR 15 (Jud)
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OFthciod B siress COMMITTEE ON STATE AFFAIRS ST

March 10, 1988

Jan S till

Box 188

Douglas, AK 99824

Dear Jan:
A few da¥s ago you received a mailing, from the Washington,
office o the National Rifle Assaqciation requesting you to

o ntact me ?ar |n% SJR 15, proposing. an amendment” to the
Constltutlon 0 the tate of Alaska relating to the right of a
person .to keep bear arms. The letter claimed that the
resolution had been "bottled uyp". in my committee and that |
"single. handedly" ~was restricting the progress of this
resolution. To put it bluntly, thatletter was wrong.

The Alaska Peace Officers Association, made up of law
enforcement officials all over the state of Alaska asked for
cIar|f|cat|on in SJR 15 that reasonable regulation of the methods

carrylngD |rearms éconvmted felons, cqncealed weapons, etc.)
wou t "be preclude Such a clarification was also requested
Alaska Crlmlnal Justice Working Group which includes the
partment of Public Safety, the Afttorney General, the Court
ystem and others. | think they have legitimate concerns and .a

S

right express them_ and | am not go0ing to preclude their
opportunlty to testify Hust because, some (;Luy in Washington, D.C.
doesn't care how we do things here in Alas

For your information, three hearings have heen held on this
resolution_by the state Affairs Comm|ttee which | chair.  On
February 17, ‘'we heard from Senator Rodey, the sponsor of SJR 15,
and from representatives of the Nattonal Rifle Assomat|on on
the 29th of February, we heard additional testlmon)6 from t e NRA
and from the Alaska Peace Off|cers Assaqciation n March 2,
took the remaining testimony on the resolution, this time hearmg
from the De artment of Law and the Department of Public Safety’

ave hree hearings In the sSpace of two weeks time,
sRen ing 2-1/2 hours of the committee's time on this resolution.

e comm|ttee has made a serious effort to understand the complex
legal issues involved and to hear from all interested parties.



N ational R ifle A ssociation of A merica
Institute for Legislative action
1600 Rhode Island Avenue .N.W.

Washington. D.C. 20036

PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA
SUPPORT SJ.R. 13, THE CONSTITUTIONAL AMENDKCNT

Dear NRA Member : February 23,1988

Urgent! The battle 1o protect your firearms rigits son nJuneau. As a
State House District 4B, your help isneeded today 1o secure passage of SJ.R. 15, ﬁendtto
quoaﬁdbearamsardﬁreamspreerptlm amendmenttowrslatecmstrtuﬂm

Make no mistake, passage of S.J.R. 15 saxolutely necessary nAlaska to daify thet
the Alaska Constatution guarantees the irdividal gt to keep end bear arms and ensure thet
localities may not pess " Vorton Grove-stylle'" handgun bans nor any other restrictive gun nigits

The future of thisattacl bl rests lately n tre hands of your State Representative,
Fran Ulmer, who isChairperson of the House State Affairs Comittee. Representative Ulmer
sarrentdy refusing to allov the Committee to vote on S.J.R. 15, cespite tre overwhelming
shown for theshlll. Representatiave Ulmer sholding the alll sincly because the Alaska
Peace Officer™s Association (APOA) sent wrrtten dissat to the February 17 Committee
hearing — but did not even make the effort to atterd the hearing.

The gyoositaion of the APOA sbased an the mistaken belief thet S.J.R. 15 willl create a
situation where felas are no lager excluded fran firearm overship. Addrtaaelly, they
mistakenly believe SJ.R. 15 will inalidate some of the laws aunrently n effect n Alaska such
as those regulating concealled weapons and possessian of fireams by Intoxacated persas.

It hes been poirnted aut to the APOA and to Representative Ulmer thet there san
extersive amount of court precedence which clearly shons tret S.J.R. 15 wall not precliuce
reesoreble regulatias on firears such as those previaslly mentioned. These are facts —
backed by court decisias — that cannot be igorad.

There abolutely no doubt thet the Important languege reforms NSJ.R. 15 are
needed in the State of Alaska. Although many of you may feel that your right o keep ad
bear arms B protected by both the U.S. and your state costitutaon, this sinply snot soi
Recent court rulirgs at the feckral leel have rejected the Second Amendment to the US.
Corstatution as itrelates o tre states. What the courts have stated s thet the Second
Amendment gplies oy to the fedbral govermment;; therefore, nless a state hes a similar
provision N its arstatutaon, the firearms nights of the crtizas are N extreme jeqoardy!

And utforturetely, nAlada, your current state arstatutacral amendment does not
protect your ngtt keepardbeararmsﬁrhrﬂrg recreatical Sooting, =i defense ar any
number of legitamate ressaos.  Indeed, a recent |n|mW1TeAlaskaAttorrw Gereral on the
meanlng of Artacle |, Section 19, of the Alaska Corstitution states: *'The modem Judicial view

wr:reeswglyﬁrdﬁatﬁegjarmteed nigt © keep and bear arms ot an irdmvid ally
protected ma_tytraﬁeraoollecu\,erlqt\/\hlmallmsﬁepeqoleofﬁemasstatesto




Original sponsors: Rodey, Abood,
Bennett, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 39 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
the right of a citizen to keep and bear
arms.
BE IT RESOLVED BY THE LEGISLATURE OF THE- STATE OF ALASKA:

* Section 1. Article 1, sec. 19, Constitution of the State of Alaska,
is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL-REGULATED
MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STATE, THE] right of

Nan~pdrso to keep and bear arms for lawful purposes shall

not be infringed.

* Sec. 2. LEGISLATIVE INTENT. ' The legislature intends that the amend-
ment clarify the Alaska Constitution by providing that the right to keep
and bear arms is an individual right rather than a collective right. This
amendment does not repeal or render wunconstitutional statutes such as
assault with a dangerous weapon or being a felon in possession of a firearm
or similar laws, ordinances, or regulations of municipalities or instrumen-

talities of the state.

* Sec. 3. In the preparation of its neutral summary under AS 15.58.020
(6)(C), the Legislative Affairs Agency shall include sec. 2 of this resolu-
tion

* Sec. 4. The amendment proposed by this resolution and sec. 2 of this
resolution shall be placed before the voters of the state at the next
general election in conformity with art. XIIl, sec. 1, Constitution of the

State of Alaska, and the election laws of the state.

# - HCS CSSJR 39 (Jud)
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CONSTITUTIONAL AMENDMENTS FOR
THE RIGHT TO KEEP AND BEAR ARMS

"A well. requlated Militia, bein th ty of
State, tr\r/\eerrgrﬁ? a He plerl)pllg toef< gpngr(r: 3585 0rmsesh fu“dt Be ?nfrr?r?ged
The e words, f he Second Amendment of the Constitution of the United

States, have been u e oth In defense of, and as an argument against, the
rnarvrduaf1 merrcans right to Eeep and bear arms. ) ’

Strengthening of. a state's constjtutional protection of ht to kee
and hear a(r]ms—orga hrst statement ot that rrgh)t IS needed f h% tolﬁowrn

reasons:
|rst althou h rt dElearly inten ed b he framers of the 14th

ment that sta recluded rom rrn%rng on Ehe rr%ht to keeg

ar arms, t en ts pr tect ons aye ot yet been d For orate
xr usrn e 1 t noment, or t % rr% [ to be protecte state
d rnte erence, guarantee must be I the state constitution.

Second dvﬂnte the lear |ntth|0ns of the a}r)rthors of state
?nstrtutrons ch include the rignt. to keeg and bear arms,  some ]Lgd ﬁs fgel
| t ree to write their oan views into the. state constrtutron lu es
too re tégnlttg take Itérte vrevg that tR%rprotregrt]rﬁ tSotorr) Iéan ind rvr ua
algnost an%pre u\ %ro Wﬂl%h doeg not rgﬁ gos ssion of aIF er ds o(t
Irearms y|? rsons even |f the rest rctron IS such that It IS necessary to
take time, e ? }/ (an eV n Ire aI er In or er fo exercise a

(Ja Htutronaly recoaq]n 28 ' rrsu ust say ti es hve hangedﬁ
the framers’ wouldn't reaI wide u w ers N s ort they
rewr te sta”e constrtutrons a pr ng to t err armrnﬂgn
P rea y want Pun con aﬂ ha the sa e const tutron waulgn't
nclude sug protection o rrg t o eep an ear arms were it being
wrrtten today.

Thus, it Is n ces a% to make it c(!ear thgt g ff e. want the stat%
con trtut % {0 ¢ arr att S es and |ocalities.. [t must be re-
B L T AR o e
rnte ded to. restrict state and ? P rnter erence wrth the abnr ty o? Iaw

na crtrzens to own and Use firearms rotection 0 Eerso an roPerty
Erﬁar oot ttreamaa s or o, fives e fin i
Verwhe ? %l¥ % ge ople. erhe guarantef tﬂerr meanir (Tr gmerr
contemporanerty must be made clear to local legislative bodres and to the

judiciary. I
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STATUS:

1986 UPDATE:

DISCUSSION:

state™s \oters, dl action sine 1985 hes been targeted
when the November gareral electias will provice the gyportunity for such
statevice \otes.

Sportsmen
oould well e wrtten into law by the gxig.

N ational R ifle A ssociation of A merica
Institute for Legislative action
1600 R hode Ibland Avenue .N.W.

Washington.D.C. 20036

1986 NRA-ELA STATE LEGISLATIVE ISSUE BRIEF
Gostitutical Amendment

Forty-oe states auraitlly hae an amendment t© trelr statle costatutian

gaaraiteeing tre nigtt o kegp and bear ams.

Because arending state aorstatutias gererally require the gooroal of tre
een gecrthically to 195,

West Virginia led tre way 1n 1985 by pessilg H.J.R. 19, providing for a
refererdtjrneat’;alﬁlatecrrstrmm'al gara'r%fu’ﬁe night o keep ad bear
arms on State sportsmen organi togera'ate%esmlssmt
and the measure passad by a record 83% margin on November

Delanare B an 1IN © tre greral ruke In thet a costatutacel
amendment need not go the stale \olers.  Irsteed, ithust be
N cossautive years by two different legislatine 106. The first pese of

this prooess hes allready been leted — H.B. providing for a Rigt t©
Keep and Bear Arms Gostatutiaal Amendment, was overwhelming goproved n
tre 1956 kggislative ssssin. lewilll ke recosicerad in the 1937 s=ssion, ad
arsidering the mpressive showving it made N 19%6 a'Rﬁeﬁactﬁat
cadicates fared very vell in the November A electias, H.B.

"Guarantees of individal licertaes uder federalisn have two com-
: the feckral Costatution and state costatutias. Since te
Supreme Court hes not gecifically held that the second amendment
gplies o tre Staies, state garatees nams sene asan i
bulvark against infringamant, for it sthe state courts at dl ledls,
not tre federal cuts, ttat firally determire tre overnwhelming
number of vital ises of life, liberty and property thet tiable
aountdess human beirgs of thisNation every year "™

Today, forty-ae states have amendrents to tteir state carstatutaas which
guarantee the ngit o keep and bear ams.  In ligt of tre Inoressing attettian
leing given 1 our gun ngs at the state leel, ad because there Ba 1
idicataon thet sportsren inaressirgly willl be foroed into court to deferd this
ngt, it becomes ataal © have an ueounvocal guarattee In each state
arstrtutaion 1o protect oortsmen.

Those states auratly without pro-gun aostatutaaal arendrents are:
CGilifomia, Delanare, laa, Marylad, Mimesota, Nebraska, New Jersey, New
York and Wisoosin.

*fmn'SlateCa'stiwticrsardtreRigwttoKeePamBearAms," by Robert Dovlut ad Jaret

Knoopj Okllahoma City Uninersity Law Review (Vo

ume 7, #2 Sumer, 1989).
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{By Delegate J. hartin and Dt;.mgate Carmichael )

(Introduced February 21, 1985 ; referred to the
Committee on Ceestirerieerd o vevig o )

Proposing an amendment to the Constitution of the State of
West Virginia, amending article three thereof by adding
thereto a new section, designated section twen'y-two,
relating to the right of a person to keep and bear arms;
numbering and designating such proposed amendment; and
providing a summarized statement of the purpose of such
proposed amendment.

Resolved by the Legislature of West Virginia, two thirds
of all the members elected to each House agreeing thereto:

That the question of ratification or rejection of an
amendment to the Constitution of the State of West Virginia
be submitted to the voters of the State at the next general
election to be held in the year one thousand nine hundred
eichty-six, which proposed amendment is that article three
thereof be amended by adding a new section, designated
section twenty-two, to read as follows:

ARTICLE 111, BILL OF RIGHTS. -

§22. Right to keep and bear arms.

A person has the right to keep and bear arms for the
defense of self, family, home and state, and for lawful
hunting and recreational use.



Resolved further, That in accordance with the provisions
of article eleven, chapter three of the code of West
Virginiaf one thousand nine hundred thirty-one, as amended,
such proposed amendment is hereby numbered "Amendment No.. 1"
and designated as the "Right to Keep and Bear Arms
Amendment" and the purpose of the proposed amendment is
summarized as follows: "To allow a person to keep and tear
arms  for defense of self, family, home and state and for
recreation.”

NOTE: The RUFE)OSE of this resolution is to guarantee a
person the right to keep and bear arms.

Segtion twentK-two is new? therefore, strike-throughs
and underscoring have been omitted.



PROPOSED WEST
GUARANTEE T

o<

A person has the right to keep and bear arms for the
defense of self, family, home, and state, and for
lawful hunting and recreational use.

This proposal explicitly protects the tradjtional lawful
rights that gun owners assumed were guaranteed in West Virginia.

A Person

The proposed amendment ﬂuarantees an |nd|vrdual right. .

Neverthel ss a person in a igh risk categ or¥ would nat enjoy

his rrg ‘That, felonS, minors, and the mentall |nf|rm
are treated drfferent "has gained such universal acceptance
that commentators mention only in assrn that such persons do
not enjoy the full benefits of thi rr}g Dowlut & K noor])
State Constitutions and the &;ht to eep and Bear Arms, 7 Okla.
City U.L. Rev. 177, 191 &n 71 (1982

The Constitutions of 40* states contarn a right to bear
arms. These quarantees have not been an obstacle’ to reasonable
regulation. Statutes prohibiting possession of frrearms e.g.,
b¥ convrcted felons have been consistently upheld. xamGDIes

suc decisions include Carfield v. State 9

g}/o 982):; State v. Fant, 53 0 gp d 87, 371 N, E2d 588

1977); State v. Amos 343 So Zd 16 2( a 1977; State V.
8htS 246 Ore, 121, 418 P. 2d 822 (1966); "Jackson v.

0. 2d 850 (AIa pp 1953, cert, denied 68 So. 2d
a court upheld a conviction

Over a century
%\, grvrng, Qr Iendrng weapons
la” 5817 (1858).

. ago
under a sgatute forbidding” sellin
to minors. Coleman v. Sfate, 32

Keep and Bear Arms

The term "arms" refers only to such arms as are commonly
n 10

kept bg/ the people. Constitutionally protected arms wou
Includé the rifle, shotgun, and pistol. State v, ess er

289 Ore. 359, 614 P. 2d°94 (1980); Taylor v, l\/IcNea §W
2q 148, 150 (Mo, Ap. 19751; Rinzler v. Carson

661, 666 (Fla. 1972):;, People v. Brown, 253 |ch 537 235 N.W,
245 (1931); State'™ 'Kerner, 181 N.C. 574, 107 222 (1921);
State V. helbg 90 Mo, 302, 2 SW. 468 51886) tate v, Duke,
42 Tex, 455, 458-59 (1875); State v. Andrews, 50 Tenn. 165,

8 Am. Rep. 8 (1871).

*In the 1984 eIectrons the voters in Utah strengthened the.ir
present érrantee and the voters in North Dakota added a right
keep bear arms to their constrtutron



Bombs, cannon, poison gas and the like are arms which do not
come under the protection of the constitutional umbrella. ~“State
v. Kessler, Rinzler v. Carson, People v. Brown, State v. Kerner,

State v. Shelby, supra.

A ?ersoa may only keep or bear constitutionally protected
arms. The right to keep arms includes the following:

What, then ,is involved in this right of keeping arms?
| t necessarrly involves the right to purchase and use
them |n such a way as is usual, or to keep them for
e ord marg Eurposes to which they are adapted.

he rig arms necessarily involves the right
to purchase them keep in a state of efficiency
for use and to ﬁurc ase and provide ammunition
suitah or suc arms and to keep them in repair.
Andr(%vgslts. State, 50 Tenn. 165 1738, 8 Am. Rep. 8,

rotected arms may. be
utes eg are routinely
28 Ore, 359 61X P.
2941 SW. 2d 83, 85 P

arr |n sta
[
% 56).;
68 N.E. 135 (1929}’

ons |tut|onaly g 0
359,
83,

195
MclInfire v. State,
. 1005 (1908); State v. Reid, 1 Ala, 612
03 Fven open’'carrying for_an unlawful
Ibited. State v awson, 272 N.C. 535, 1
e may be requrred to carry a pist
e, place of business, or and chuber
c. 510, 398 N.E. 2d 1339 (ind. App. 19
while drunk 1s outside the protected houn
ear arms. People v. Garcra 197 Colo. 550,
1979)(en banc). 'One may not be armed |n cou
e ns or concerts. Hill v. State, a 473,
Unauthorized parading with arms ma¥ e ? ohibit
_ v. Murphy, 166 Mass.” 171, 44 N .
Drsehargrng a firearmwithout lawful excyse Wrthrn the cr y
lim its Ts constitutionall protected conduct. Statev.
Johnson, 76 S C. 39, 5 S.E. 544 (1907).

Defense of self, family, home

The Iawful def%nse of self, family
s. Halbrook Jurisprudence of’t
ndment, 4 Geo. Mason L. Rev. 5
f the Individual to Bear Arms: A Rece
t ol. L. Rev. 789, 794; Dowlut_&
ight to Keep_and Bear Arms,
g Malcolm, The Right of the People to Keep
Common Law Tradition, 10 Hastings
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There is no social interest in preservrng the lives and
wellbeing of criminal aggressors at the cost f their victims.
The only”defensible policy socrety can adopt is one that will

operate as a sanction agarnst un awful ag\%ressron police
have no uty to rotect t e |nd|vr ua arren v Drstrrct of
Columbia, 444 (D.C. App. 1981)(en banc). One court

reduced. this prrncrple of law, to th succinct comment that
"there is no constitutional right to be protected by the state
against being murdered by criminals or madmen." Bowers v.
DeVito, 686 F.2d 616, 618 (7th Cir. 1982).

. The proposed ouarantee IS a victims' ri
will ?uarantee a person may exercise th
arms to law fully and effectively resist viol
aggression against self, family, or home.

Defense of state

During World War |1 the National Guard was activated for
overseas servrce In a number of states the armed crtrzens
were called gon to perorm m ilitia duty in an effort to
tect the stat frll the void left by the absence of t e
National Guard T e eopIe served in the m ilitia and used
therr persona owne firearms to protect the state See
Dow ut and Knoop tate Constrtutrons and _the t 10 Keep
??982()%” Arms kla. City U. L. Rev. 177, 196 8 233-3

ights measure, It
e choice to have
ent criminal

Lawful hunting and recreational use

The constitutions of New Mexico, Nevada, and North Dakota
explicitly guarantee a right to have arms for law ful untrngo
and recreational use. The seminal idea for this right may e
traced to. a 1787 Pennsylvania proposaI base on exp errenc

with Brrtrsh ame laws ‘designed to |sarm geog Dow ut
and K noog te Constitutions and |% erlr an Bear
Arms, kla. City U. L. Rev. 177, 193 &N.72,

_The term "lawful" was inserted as a matter of superabundant
caution Ao |nd|cate that hunting and recreational uses may be
regulated by law. Thus possessing a firearm on a game reserve
foTr the purpose of hunting may be proscribed withoUt |nfr|ng|ng
0n2dh88”g(h5t)57) bear arms. State v. McKinnon, 153 Me. 15, "133

Conclusion
Thrs Iegrslatrve hrstory indicates that the legislature is
n

le ft with power to deal effectvely with crimi misconduct
On the other hand, it would prevent the decent people of this
state from being disarmed. State v, Kessler, 289 $r. 359, 614
P.2d % (1980%, City of Lakewood v. Pillow,~180 Colo. 20, 501
P.2q 744 197R,~C|ty of Las Vegas v. Moberg, 82 N.M. 626, 485
P.2d 737 (Ct. \ﬁ 1971)' GlassGook v. Crty “of Chattanooga, 157
Tenn. 518 11 SW. 2d 678 é1928), People v. Zenllo, 219 Mich,
ggg (%%921I§IW. 927 (1922); State'v. Kerner, 181 N.C. 574, 107 S.E.
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Section 1. Averd Article | of the Delanare Constitution, by adding
thereto a "Section 1" to read as follows:
"Section 20 Aperson hes the right to keep and bear ares for the
tefense of self, family, hove ad state, and for hunting and recreational
use."
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STATE CONSTITUTIONAL GUARANTEES ON
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the
right to keep and bear arms.

Alabama: That every citizen has a right to bear arms iIn
defense of himself and the state. Article |1, Section 26.

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article 1, Section 19.

Ar 1zona: The right of the individual citizen to bear arms
iIn defense of himself or the State shall not be impaired, but
nothing iIn this section shall be construed as authorizing
individuals Or corporations to organize, maintain, or employ an
armed body of men. Article 2, Section 26.

Arkansas: The citizens of this State shall have the right
to keep and bear arms for their common defense. Article 11,
Section 5.

Colorado: The right of no person to keep and bear arms in
defense of his home, person and property, or iIn aid of the civil
power when thereto legally summoned, shall be called In question;
but nothing herein contained shall be construed to justify the
practice of carrying concealed weapons. Article 11, Section 13.

Connect icut: Every citizen has a right to bear arms In
defense of himself and the state. Article 1, Section 15.

Flor ida: The right of the people to keep and bear arms In
defense of themselves and of the lawful authority of the state
shall not be iInfringed, except that the manner of bearing arms
may be regulated by law. Article I, Section 8.

oeorgia: The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
power to prescribe the manner iIn which arms may be borne.
Article 1, Section 1, para. VIIL.

Hawai 1t A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article I, Section 15.

Idaho: The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while 1In

possession of a Firearm, nor prevent passage of legislation _
providing penalties for the possession of Tirearms by a convicted



felon, nor prevent the passage of legislation punishing the use
of a firearm. No law shall impose licensure, registration or
special taxation on the ownership orpossession of firearms or
ammunition. Nor shall any law permit the confiscationof
firearms, except those actually used In the commissionof a
felony. Article |1, Section 11.

111 inois: Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be
infringed. Article 1, Section 2.

Indiana: The people shall have a right to bear arms, for
the defense of themselves and the State. Article 1, Section 32.

Kansas: The people have the right to bear arms for their
defense and security; but standing armies, In time of peace, are
dangerous to liberty, and shall not be tolerated, and the
military shall be In strict subordination to the civil power.
Kansas Bill of Rights, Section 4.

Kentucky: All men are, by nature, free and equal, and have
certain inherent and i1nalienable rights, among which may be
reckoned: *** 7. The right to bear arms iIn defense of themselves
and of the st'ite, subject to the power of the general assembly to
enact laws to prevent persons from carrying concealed weapons.
Kentucky Bill oi Rights, Section I, para. 7.

Louisiana: The right of each citizen to keep and bear arms
shall not be abridged, but this provision shall not prevent the
passage of laws to prohibit the carrying of weapons concealed on
the person. Article 1, Section 11.

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.
Article 1, Section 16.

Massachusetts: The people have a right to keep and bear
arms for the common defense. And as, iIn times of peace, armies
are dangerous to liberty,, they ought hot to be maintained without
the consent of the legislature; and the military power shall
always be held In an exact subordination to the civil authority,
?ndAb%g?ve;\r}le? by 1t. Massachusetts Declaration of Rights, Part

, Article ;

Michigan: Every person has a right to keep and bear arms
for the defense of himself and the state. Article I, Section 6.

Mississippi: The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of
the civil power where thereto legally summoned, shall not be
called iIn question, but the legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12.

Missour 1 That the right of every citizen to keep and b°



arms in defense of his home, person and property, or when
lawfully summoned in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. Article 1, Section 23.

Montana: The right of any person to keep or bear arms iIn
defense of his owmn home, person, and property, or iIn aid of the
civil power when thereto legally summoned, shall not be called 1iIn
question, but nothing herein contained shall be held to permit
the carrying of concealed weapons. Article IlI, Section 12.

Nevada: Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational use
and for other lawful purposes. Art. 1, Section 11, para. 1.

New Hampshire: All persons have the right to keep and bear
arms in defense of themselves, their families, thelr property,
and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen
to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes, but
nothing herein shall be held t permit the carrying of concealed
weapons. No municipality or county shall regulate, In any way,
gn i_ncidgnt of the right to keep and bear arms. Article 11,
ection S.

North Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed; and, as standing armies iIn time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.
Article 1, Section 30.

North Dakota: All individuals are nature equally free
and independent and have certain i1nalienable rights, among which
are ... to keep and bear arms for the defense of theilr person,

family, property, and the state* and for lawful hunting,
recreatnal, and other lawful purposes, which shall not be
infringed. Article 1, Section 1

Ohi1o: The people have the right to bear arms for their
defense and security; but standing armies, iIn time of peace, are
dangerous to liberty, and shall not be kept up; and the military
ghail:l_ be4 In strict subordination to the civil power. Article 1,
ection 4.

Oklahoma: The right of a citizen to keep and bear arms iIn
defense of his home, person, or property, or iIn aid of the civil

power, -when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the



Legislature from regulating the carrying of weapons. Article 2,
Section 26.

Oregon: The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military shall
be kept In strict subordination to the civil power. Article I,
Section 27.

Pennsylvania: The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned.
Article 1, Section 21.

Rhode Island: The right of the people to keep and bear arms
shall not be infringed. Article 1, Section 22.

South Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed. As, 1In times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of theGeneral Assembly, The military power of the
State shall always be held in subordination to thecivil
authority and be governed by i1t. No soldier shall iIn time of
peace be quartered iIn any house without the consent of the owner
nor In time of war but In the manner prescribed by law. Article
I, Section 20.

South Dakota: The right of the citizens to bear arms in
defense of themselves and the state shall not be denied. Article
VI, Section 24.

Tennessee: That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime. Article 1, Section 26.

Texas: Every citizen shall have the right tokeep andbear
arms in the lawful defence of himself or the State;but the
Legislature shall have power, by law, to regulate the wearing of
arms, with a view to prevent crime. Article 1, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self, family, others, property,
or the State, as well as for the other lawful purposes shall not
be infringed; but nothing herein shall prevent the legislature
from defining the lawful use of arms. Article I, Section 6.

Vermont: That the people have a right to bear arms for the
defence of themselves and the State -- and as standing armies In
time of peace are dangerous to liberty, they ought not to be kept
up; and that the milita.y should be kept under strict
A::‘,ubprtljinzigion to and governed by the civil power. Chapter |,
rticle ;

Virginia: That a well regulated militia, composed of the



body of the people, trained to arms, is the proper, natural, and
safe defense of a free state, therefore, the right of the people -~
to keep and bear arms shall not be iInfringed; that standing
armies, In time of peace, should be avoided as dangerous to
liberty; and that in all cases the military should be under

strict subordination to, and governed by, the civil power.

Article 1, Section 13.

Washington: The right of the individual citizen to bear
arms In defense of himself, or the state, shall not be impaired,
but nothing iIn this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article I, Section 24.

West Virginia: A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for lawful
hunting and recreational use. Article 1ll, Section 2.

Wyoming: The right of citizens to bear arms iIn defense of
themselves and of the state shall not be denied. Article 1,
Section 24.

STATES WITHOUT CONSTITUTIONAL PROVISIONS:
Nine (9) states do not have a constitutional provision on

arms: California, Delaware, lowa, Maryland, Minnesota, Nebraska,
New Jersey, New York, and Wisconsin.



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA
RIGHT TO BEAR ARMS GUARANTEE

Article |1, Section 19 of the Constitution of Alaska wourtdrb,p

SECTION 13. Right to keeo arid bear arms. The (ft well- {

regulated m ilitia being necessary to the security of a
'» free state, the) right of the peoDle to keep and bear |

arms shall not be infringed.

This proposal guarantees a broad individual right and
explicitly protects the traditional rights that gun owners In
Alaska always assumed were guaranteed. The Alaska proposal iIs a
blending of the New Mexico, Nevada, New Hampshire, North Dakota,
Colorado, Mississippi, Missouri, Montana, Oklahoma,- and Utah

guarantees.

TO WHOM THE RIGHT BELONGS

This guarantee would belong to the citizen of the state.
Citizenship includes the full enjoyment of all rights and
privileges. The full enjoyment of all rights and privileges is
obviously not enjoyed by certain groups, including the following:
convicted felons, lunatics, and illegal aliens. This principle
of law is so well established that commentators only mention It
briefly iIn passing. See Dowlut & Knoop, State Constitutions and
the Right to Keep and Bear Arms, 7 Okl. City Univ. L.Rev. 177,
191 (1982). See also Statp v. Kessler, .23 Or. 359, 614 P.2d A,
99 (1980).



.
WHAT CONSTITUTES ARMS

Constitutionally protected arms are those arms that are
commonly kept by the people. The people of Alaska commonly keep
and bear rifles, shotguns, pistols, revolvers, edged weapons,
hatchets, and clubs. They do not possess weapons that are
exclusively used by the military or weapons of mass
destruction. Therefore, bomos, poison gas, or cannons do not

come under the umbrella of the constitutional guarantee.

.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional lawful purposes. Alaska®"s frontier tradition
IS o carry arms openly. See Nunn v. State. 1Ga. (@ Kel.) 243
(1846); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921);
Glasscock v. City of Chattanooga, 157 Teon. 518, 11 S.W.2d 678
(1928); City of Las Vegas v. Moberg, 485 P.2d 737 (N-M. App.
1971); City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744
(1972). The concealed carrying of arms may be prohibited iIn a
public place. The state may require the obtaining of a license
to carry an arm concealed. However, a concealed carrying license
statute would have to be equitably administered. See Schubert v.
DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be
frustrated by a prohibition on carrying arms while drunk, to a
polling place, court, public assembly, or iIn a manner calculated

to inspire terror. The keeping or bearing of arms iIn the home or



»lace of business may be erther open or concealed, keeping the
castle doctrine Iin mind and the purpose of protecting a place of

bus 1ness.

THE RIGHT SHALL NO'I!VI-BE INFRINGED BY THE
STATE OR ANY SUBDIVISION THEREOF

Neither the State nor any subdivision of the state could
prevent the people from keeping or bearing constitutionally
protected arms within the perimeters of the constitutional
guarantee. Laws forbidding the sale of arms or ammunition, or
preventing the repair, bearing, or keeping of constitutionally
protected arms, laws requiring a license t possess or acquire
ams,- or the payment of special taxes, or requiring registration
would be an infringement on the right to keep and bear arms. The
guarantee would also provide for uniformity throughout the
state. This would bea form of preemption. Units of local
government could only enact legislation which was absolutely
necessary and uniquely necessary for a unit of local
government. Therefore, a city or village could regulate the

discharge of firearms within i1ts boundaries without iInfringing

the right to keep and bear arms.

CONCLUSTON
The proposal guarantees the fundamental right of a citizen
t keep and bear arms for traditional purposes. This right may
not be infringed. The misuse of arms falls outside the
boundaries of the constitutional guarantee. The types of



misconduct that the legislature may forbid and punish are well-
known and self-evident; examples include using arms to rob,
harass, intimidate, or recklessly endanger someone, shooting in
an unsafe place or manner, and poaching. Therefore, this
proposal will not hinder the legislature iIn performing iIts duty

to punish the misuse of armms.
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N ational R ifle A ssociation of A merica
Institute for Legislative Action
555 Capitol M all,Suite 455
Sacramento.CA 9581<*
(916) 440-2455

January 6, 1988

Representative Fran Ulmer
1700 Angus Way
Juneau, AK 99801

Dear Representative Ulmer:

It was a pleasure to meet you on my recent trip to Juneau. lam looking forward
to working with Rupe Andrews this session on the attempt to amend Senate Joint
Resolution 15 and pass it through the Legislature.

Our two goals with this amendment are to: (1) clarify that the Alaska
Constitution guarantees the individual right to keep and bear arms; and (2)
ensure that the state guarantee extend to local municipalities by explicitly
stating that local municipalities may not deny nor infringe upon the r*ght to
kec-p and bear arms.

There is no doubt that this important language is needed in the State of Alaska.
In our meeting, Rupediscussed the April 13, 1983, opinion of Attorney General
Norman C. Gorsuch onthe meaning of Article I, Section 19, of thu Alaska
Constitution: "The modern judicial view has increasingly found that the
guaranteed right to keep and bear arms is not an individually protected right,
but rather a collective right which allows the people of the various states to
serve in a militia."

Since the passage of the Morton Grove, Illinois, handgun ban, over 100
communities have attempted to pass similar legislation nationwide. Such places
in the northwest include Seattle, Washington: Eugene, Oregon; and Anchorage,
Alaska. Clarifying that the state guarantee extends to local municipalities will
curtail this movement in Alaska and ensure that state firearm laws will be

enforceable throughout the state on an equal basis.

You asked for information discussing the question of individual versus collective

rights and expressed concern that individual language would create a situation
where certain classes of people (i.e., convicted felons, mentally incompetents,
minors) could now own and possess firearms. The municipality of Anchorage also

is concerned that this language would invalidate certain laws such as those
regulating concealed weapons and proscribing possession of firearms by
intoxicated persons.

There is a plethora of court decisions which should allay these concerns. The
enclosed Law Review is very informative and will provide you with some specific
citations (see pages 186-192). I have also enclosed a copy of the decision

handed down in State of Oregon v. Delgado (see page 10, lines 17-21). Other
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pertinent cases which you might be interested in reviewing include Holland v.
Commonwealth, 294 Sw2d 83 (1956), which limits carrying concealed and Eary v.
Commonwealth, 659 Sw2d 198 (1983), which rules that felons may be prevented from

owning firearms. Since both Holland and Eary are from Kentucky, it is important
to note that the Kentucky Constitutional Amendmentbegins: "All men are, by
nature, free and equal...." The use of the plural of "man' specifically

indicates that what is guaranteed is an individual right.

The most recent decision whichis applicable to your questions was handed down by

the North Dakota Supreme Courton November 19, 1987. State v. Rice Hill involved
a felon who was found to be in possession of a firearm. The court opined that
constitutional rights are not absolute and the right to keep and bear arm-, is
subject to reasonable regulation. Specifically, they ruled that felons are not
individual citizens and are precluded from the constitutional right of firearm
ownership. You will note that North Dakota's constitutional language also
specifically refers to an individual right.
The National Rifle Association would like to have SJR 15 amended to read as
follows:

"The [A well-regulated militia being necessary to the security of a free

state, the] individual right [of the people] to keep and bear arms shall not
be denied or infringed bythe state or any subdivision thereof."

We would greatly appreciate it if you would consider offering this amendment in
your State Affairs Committee at the very earliest date possible.

Please feel free to contact me at (916) 446-2455 or our Legal Counsel, Bob
Dowlut, at (202) 828-6345 should you have any questions or need further

information.

Sincerely,

BJ:bsw
Enclosures
cc: Senator Pat Rodey

Rupe Andrews
Bob Dowlut
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tarests and decided to seaure a nghtt o keep and bear arms n
= the fae of any possible problems snch a gt might etail,
i For example, the clanies were not free fran ame. In 1630,

John Billington was hanged by the pilgrns at Plymouth cl-
; ony far murdering John Newcomen with a bludertuss.
168, T"mas Hllier was hanged n \\estover, Virginia, far
hackirthree peple to death. Thomas Lutherlad wes
hanged February 23, 1801, in New Jersey for murdering John
Clark, a boat trader, and stealig his yplies. Alexander
White was hanged at Carbridge, Messadusetts, on Novem-
ber 18, 1734, for murder and piracy-® The Framers appar-
entdy it that crime must be prevented by the penrtenaary
ma?a"oj\s and not by a gaeral dgprivation of a costatu-

The task B 1 harmonize the tasion between the ol
poner and a crstatutacal garantee. Accordingly, a textal
analysis of the guarantee must foaus on owhom the gt be-

what B the purpose or reeson of tre g, and what

s are prelected. The boudaries of the ngtt are esteb-
I donce thexe Is9es are defined and celireated. The pollice
poner then camnot breach those boundaries, for “‘costatutdas
are not made to asate ngits n the paple, but N recogrtaan
df, and n orter to presene than, and that ifany are ecially
enurerated and gecially guarded, it sonly because they are
zpeauliarty inportant or peauliarly exposed o inesion.”’y

IPQULEILTVS UIGTifrVersW

The cllectinve ngit view clains that whille dl of the peo-
ple have a ndt, the individLal person hes no nIgitBThis es-

36. J. Nash, Bloodletters and Badmen 55, 255, 345, 606 (1973). “[Arguments
of policy must give «w/>y to a constitutional command . . . ." Payton v. N.Y., 445 U.S.
673, 602 ('980). In 1:  land, police stopped 2,000 cars over one weekend in a drunk
driving campaign. They arrested four drivers. Wash. Post, Dec. 30, 1982, A 1, col. 4,
at A 7, col. 1. Rights cannot be swept aside or ignored simply to make it convenient
for the state to get at a small crir.inal element. Such an approach would render nuga-
tory the benefits of a written constitution.

37. 2J. Tucker, The Constitution of the U.S. 688 (1899).

38. City of Saline v. Blaksley, 72 Kan. 230, 83 P. 619, 620 (1905) (In interpreting
a provision of the Kansas Constitution, which stated that “The people have the right
to bear arms for their defense and security," the Supreme Court of Kansas stated
that it “refers to the people os a collective body. . . . Individual rights are not con-
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ssaally means that tre night 1© bear arms protects no oe
and guarantees nothing, far regardless of how draconian and
unostatuaoal a lav may be, no individal would have
stading to dallae such a lav.®

The trie Inuiry as 1o the meaning of a aorsttuaasal
guaraitee aonceims its uderstanding by tre voters who, by
treir \ote, have given ke to the product of the convertaan.
The voters” understanding of a carstatutaaal provision isde-
termined by the common and ordinary meaning of the words
employed.4l Those words “will be uderstood N the sa=e
most dovious 1o the common uderstanding, without resort
subtde and forced constructaon far the purpose of limitaig or
extending tteir goeeration.’2 Thus  if the term “people’” B
used in tre Bill gfF Rigts to guarantee the idividal the
eqal protectian U e law, 8B to assarbly and petata >nl and
freedom from wnlavful ssardes, D it B Iaddible that the
term “people” B then usad stnddly N a olledne == N
gaaratteeing the ngit o bear arms.4 Therefore, a word re-
peatedly used n a aostatution will bear the same meaning
throughout tre Instrument.4/

The samiral case which nullifid the
V/m it s30kely a dlletne gt B

g’ Blaksley was axwvicted of carryirg a pls-

sidered in this section.").

39. Standing to sue is lacking where a party has a general interest common to all
members of Ib ¢ public. Schlesinger v. Reservists Committee to Stop the War, 418
U.S. 208 (1974).

40. People ex rel. Cosentino v. Adams County, 82 Ill. 2d 565, 413 N.E.2d 870, 871
(1980).

41. Burke v. Snivcly, 208 111 328, 340, 70 N.E. 327, 329 (1904) (Words “shall be
given the meaning which they bear in ordinary use among the people").

42. People v. Stevenson, 281 Ill. 17. 25-26, 117 N.E. 747, 750 (1917).

43. Kan. Const. Bill of Rights, §2.

44, 1d. 83.

45. 1d. §15.

46. 1d. 84.
47. Kirkpatrick v. King, 228 Ind. 236, __, 91 N.E.2d 785, 789 (1950). "|T]he

term ‘people,” as used in the [state] constitution, is brond and comprehensive, and
comprises generally all of the individual inhabitants of the state." Stale v. Kofines, 33
R.I. 211, , 80 A. 432, 437 (1911).

48. 72 Kan. 230, 83 P. 619 (1905). Restricting the right to bear arms to a collec-
tive right has been specifically rejected by other courts. See, e.g., People v.
Nakamura, 99 Colo. 262, G2 P.2d 246 (en banc 1936); State v. Dawson, 272 N.C. 535,

, 159 S.E.2d 1, 9 (1968).
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il vithin the dity "Whille under tre influerce of intodcating
ligor.™9 The aovicaan could have been sustaired sinply
because such conduct s autsice the boundaries of tte guaran-

e The court dose "'to trest 4 bearing arms]
as an awiral ae.'d tmisread by claiming
that the a2 sactioed g of led weapons on
arsttuaaal grounds. struk down a statute which

m E the carryirg of a pistol N town N any mamer. The
(K court gecifically reld thet forbidding the carrying of

ed weapons woulld be
ngdit. The isread Wi/
g thet strcrglysnoortedﬁecnrt’SnHtlm
uareld 1IN for unauthorizs
men. The aourt merely ated %ﬁ‘ﬂlﬁ!
1?:av\hldw inohved an'unlicensed armed parece, inuphold-
iy
The owrl:Sclalm that a Bill of Rigts guaratee
merely nsurer people collectnely a narron nght 1o bear
arms only ntre orgenized miliaa or any military argenizatian
provided by lav@8 lads other juigoudenaal syport. The
Kansas Costatution cehires the miliaa as dll able-bodied ati-
zers between twenty-one and faty-fme years of ap.&%b The
Kansas Costatution alo autiorizss tre lagiskaiure o organ-

4975alino v. Blh..sley, 72 Kan. 230,__ , 83 P. 619, 620 (1905).

ANN arrying a gun while drunk is outside the protected boundaries of the right
to hear arms. People v. Garcia, 197 Colo. 550, 595 P.2d 228 (1979)(en banc); State v.
Shelby, 90 Mo. 302, 2 S.W. 468 (1886). The right to arms is subject to regulations to
promote the peace, order and security of society, "provided they do not nullify the
constitutional right or materially embarrass its exercise." E. Freund, T he Police
Power 90-91 (1904). "A statute which, under the pretense of regulating, amounts to a
destruction of the right, or which requires arms to be so borne as to render them
wholly useless for the purpose of defense, would be clearly unconstitutional." State v.
Reid, ' Ala. 612, 616 35 Am. Dec. 46 (1840). The prevailing view is thnt prohibiting
concealed carrying of weapons does not infringe the private right to bear arms. “Any
one, carrying a weapon for a leudable purpose, will not desire to conceal it." C.
T iedeman, A T reatise on the Limitations of Police Power in the U.S. 13-14, 503
(1886).

51. Salina v. Blaksley. 72 Kansas. 230,__ , 83 P. 619, 620 (1905).

52. 8 lda. 597, 70 P. 609 (1902).

53. 166 Mass. 171, 44 N.E. 138 (1896).

54. 116 U.S. 252 (1886).

55. 72 Kan. 230, — , 83 P. 619, 620-21 (1905).

56. Kan. Const, art. VIII, 81.
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e, equip and disciplire the miltaa & This demonstrates thet
any cllective ndit o bear ams N the miliaa B adequately
coverad by the militsa artacle of the Kansas Gostatution.@B
Furthermore, the states poner to legsskate on miliaamat-
tars existsd prior o the formation of the costatuaan and re-
mains with the statles.® The night of a state t© maintain ad
use ismilitia sa poner essandal o the exastae of a Stale®
The state hes tre authority to train itsable-bodied atizas 0
that they may perform military duies or constalullary duties
when called upon.a
The cllective nigt theory suffers from a kol defect. It
5 conogptal ly diffiadlt to see how something can edast n a
whole without exdstarg In any of iisarts. The dllecdtiMists es-
ssaally claim tet trere B a neulous ataty thet edasts
somewhere between the 1ndividlal and the state which B0
Important thet the Framers protected itwith a costitutia sl
guaratee. The respected Judge Cooley rejected the allletine
ngit viev:
It may be a9 goposed fron tre gryvassdiagy aoF s rodsion
ttattte ridtOlkep adbEransvwes olyg aated o
te niliig bt tis v ld e an inapatation roe var=
rated by tte inat The niliig a6 bes bean eksavare e
plaired arssts df toe par=os Wi udr tte by ae
e totte parfanawe dhinlitayy d ity ad ae diicasd
ad avdied frservicewen allied yoon B tte bowvnay
nmeke proddon Trtte avdna [sid adrdiwo ae fitto
perfamnilitary d iy, a-dfasall runioceraoly aritnay
wdly arit ©nake ay posadan aadilk ad iftte idt
vere Iinfted o toe ardile] tre pupoce dttisgaaty
migt ke defiested alitaptte by tte astion aredlatr toat
dftregramatitwes neert oldd indek The neaen
ing of tre provsion uth otledly is ttet tte paple fron
wrontreniliiamst ke taan 4l hae tre id tokap

57. Id. 82.

58. Id. 8§ 1-4.

59. Houston v. Moore, 18 U.S. (5 Wheat.) 1, 16-17 (1820). This reflects John
Marshall’9 view that the states had retained their powers over the militia. 3J. Elliot,
Dedates on the Federal Constitution 419-21 (1836).

60. Luther v. Borden, 48 U.S. (7 How.) 1, 45 (1849).

61. Hamilton v. Regents of Univ. of Cat, 293 U.S. 245, 260 (1934).
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bwitx tte puapoe Bt tis addles tte govamat
rae avdl reg Baadniliig ool amns inplies sore-
tHrgnoae tan tte nare kegdirg itinplies tre kEsrirgo
hrdie ad e tten in avay ttet naes toe Wo kap
then reedy T ttdarefidat e indtevads itinplies
te idtonest T duatrydsdplire inams dserirg
incdrg <o tte brs afp bllic adx™

Kansas history of the nineteanth catury demonstrates
that the pegple were undoubtedlly concermed wirth persaral de-
fa .8 The guarantee to arms of the 1850 Kansas Constitu-
a4 B an exact copy of Chios 1851 aostatutacal guaran-
B8 and Chio cuts have intempreted telr provisin ©
seaure an individeal gt to sel-cefase 8 Thus the Indepen-
dent dlause, aotaining command laguece, thet “[the people
have a ndt to bear arms for tteir defense and ssauty’” was
undoubtedlly iIntended to incluck a persomal gt to bear arms
1o protect one’s persmn, family, or property against unlaviul
Injuy and to seaure from inlavful INterryoaon the enjoy-
ment of hike, linb, fanily or prgeerty. The autonomy of the
ngit to arms clase BNot undermined by the presance - the
same ssctian of Independent clausss dealling with starnding ar-
mies and the subordinattion of the military to the aMl poner,
far armms guarantees In other states have simillar clauses and
tharr courts have found an individal gt to bear arms far
sifdefase & Hence, any claim that the arms guarantee sin-

62. T. Cooley, General Principles of Constitutional Law in The United
States of America 298-99 (3rd ed. 1898).

63. Parmnn v. Lemmon. 119 Kan. 323, _ 244 P. 227, 231 (1925) (Dawson, J.,
dissenting), rev'd on rehearing, 120 Kan. 370, 244 P. 232 (1926). The dissent was, in
cfTecl, adopted as the opinion of the majority on rehearing.

64. Kan. Const. Bill of Rights, §4.

65. Ohio Ccnst., art. |, 84,

66. Mosher v. City of Dayton, 48 Ohio St. 2d 243, , 358 N.E.2d 540, 543 (1976)
("the right of an individual to bear arms” may beregulated in a "reasonable man-
ner"); City of Akron v. Dixon, 36 Ohio Misc.133, 303 N.E.2d 923,924 (AkronMun.
Ct. 1972) ("the right secured by the Constitution . . . speaks of the citizen's self de-
fense and security and to his right to attain those ends by bearing arms."); State v.
Hogan, 63 Ohio St. 202, — , 58 N.E. 572, 575 (1900) (individual right "“for defense of
self and property”).

67. N.C. Const, art. I, 830; State v. Dawson. 272 N.C. 535, 159 S.E.2d 1 (1968);
State v. Kcrner, 181 N.C. 574, 107 S.E. 222 (1921); Ohio Const, art. I, §84. See note
66, supra-, Or. Const, art. 1, 8§27; State v. Kessler, 289 Or. 359, 614 P.2d 94 (1980); Vt.
Const, ch. 1, art. 16; Stale v. Rosenthal, 75 Vt. 295, 55 A. 610 (1903).

emicﬁblylidedardslrbiyliritﬁ 17 matters rests
on a foundation of quidksad. The dscision disingen-
uossly tums a astatutaaal garattee o an intagible
aostractaon.

No attempt will be made to examire tedtial differaas
based solely on whether plural terms, such as people or At
zas, ar sigular tens, su:haspermﬁa’citizn,aﬁéw
cause anly are daie, Messadusetts, hes follonad kel

The clledtimists”argument shoulld not be folllonad by the
aourts because ltmsmhslrncalsmrt,mczaselaNsup—

port prior o the Kansas deaisian, and B illoal sine tre
@é% of a ngit s mdmdal. The prarnciple of nogd

hes no gplicataon t© an uoosttuaaal lavar
10 even a course of ectaan taken by the aurts. "'That an un-
arstrtutaacal action hes been t@en before aurely does ot
render thaet same acian any less ucostatutacal at a e
cate.”® On one axcasian, the U.S. Supreme Court branded a
whole lre of dscisias ithad pursued far rearly a cantury “an
uaostatutiaal assunption of poser by the couts of tte
United States which no lgose of time or respectable array of
gpinion shauld make us hesitate to arect”’0

The term “pegple’” shaulld be Interpreted to incluce rdi-L
vidals. Honvever, dl individ.als are not guaranteed tre gy
o keep and bear ams. The Frarers were mindful tet ca]
tain groyss are not protected because they Hll o a tail
taal higHisk atsgry. Thus itmatters ot trat the Framd
as ued n the arms gaaraitee the term paple, atizas!
person or atizn. Felas, persas of teder years, 1diols aci
luetacs are desss thaet have almost unnarallly been exd#
eluded from the arms garatee. 71 |

68. Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976).

69. Powell v. McCormack, 395 U.S. 486, 546-47 (1969).

70. Erie R.R. v. Tompkins, 304 U.S. 64, 79 (1938) (quoting Holmes, J., dissenting
in Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518, 533
(1928)). See also Monell v. Department of Social Services, 436 U.S. 658 (1978); cf.
Brown v. Board of Ed., 347 U.S. 483 (1954) with Plessy v. Ferguson, 163 U.S. 537
(18961

At common low a felony is such crime as occasions a forfeiture of nil the

offender's lands or goods and often subjects him to capital punishment. 4 \V. Black-
stone, Commentaries on the Laws of England *94. While at common law usually
only the most serious ofTenses were felonies and the wrongful net had io be accompa-
nied by a guilty mind, the modern trend is to make some felonies a strict liability
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V. Constitutionally Protected Arms

A tedial aalysis of state arstitutiaos revesls thet tho
Sgarate categories of anms are protected: () those sunteble

offense, even though for the most part such offences are mala prahibita and not mala
in le. For example, the mere possession of an unregistered rifle with a bnr'el under 16
inches is punishable by 10 years and a $10,000 fine. 26 U.S.C.A. 8§ 6840 "uj (3), 58G1
(d), 5871 (1980). To prevent the people from being disarmed by the expedient of
classifying regulatory offenses as felonies, the disqualification for felons should be re-
stricted to common law felonies and their modern equivalents and to offenses renuir-
ing some state of mind above strict liability which ore inherently inimical to life and
property. The harshness of a felony conviction for a regulatory offense requiring no
criminal intent was acknowledged in United Stales v. Ruisi, 460 F.2d 153, 157 (2nd
Cir. 1972) ("application for a Presidential pardon would seem to be justified.”) Con-
gress has ulready recognized a narrow exception to the felony disqualification by ex-
empting antitrust violations, unfair trade practices, restraint of trade, or other similar
offenses relating to the regulation of business practices. 18 U.S.C.A. §921 (a) (20)
(197G). For a list of disqualifications involving felons see Doe v. Webster, GOG F.2d
122G, 1233-34 (D.C. Cir. 1979); Stal/r v. Noel, 3 Ariz. App. 313,__, 414 P.2d 162, 1G4
(19G6).

Persons of lender years lack the experience, understanding, or powerof mind to
manage their affairs. They normally cannot hold office, vote, marry, enter into acon-
tract, or drink alcohol. Where a parent is lacking, a guardian serves to protect their
interests. Even when persons of tender years violate the law, society deals with them
in a special court. Idiots and lunatics are so lacking in mental capacity that conserva-
tors are appointed to manage their affairs. Often they ore institutionalized. Even the
common law treated these two groups differently:

If one that wanleth discretion, killeth himsclfc (as an infant, or a man

Non compos mentis) he shall not forfeit his goods, & c, . . .

If one that is Non compos mentis, or an ideot, kill a man, this is no
felony; for they have no knowledge of good and evill, nor can hove o feloni-

ous intent, nor a will or mind to do harme. . . .

So it is, if a lunatike person Killeth another during his lunacie; (Coft. 4.
125.) for all acts done by him in his lunacie, are as the actes of an
Ideot. . . . But on infant of such tender yeares, as that he hath no discre-
tion or intelligence, if he kill a man, this is no felony in him.
M, Dalton, The Countrey Justice216-17, 223, 224 (London 1G22).

That not nil people were included in the arms guarantee can be established by
viewing early arms lows relating to freed blacks and American Indians. “Free persons
of color have never been recognized as citizens; they are not entitled to bear arms,
vote for members of the legislature, or to hold any civil office.” Cooper v. Savannah, 4
Ga. 68, 72 (1848). See also State v. Newsom, 27 N.C. 203 (1844). The sale of firearms
to American Indians was prohibited. 2 Stnt. 139 ch. 13 (1802) and 2 Slat. 283 ch. 38
(1804).

Some early constitutional guarantees on arms were restricted to "free white
men." Fla. Const, art. 1, §21 (1838); Tenn. Const, art. I, § 26 (1834); La. Const, tit.
111, art. GO (1845). The passage of the thirteenth and fourteenth amendments means
that, except felons, the mentally infirm, and person of tender years, all of the people
are guaranteed the right to arms See also T. Cooley, A Treatise on Constitutional
Limitations 57 (7th ed. 1903).

(ot indigpasable) for miliia e, and B) those auitsble far
parsoal defase. In adiaan, two States alo protect anms
aurtzble “far huntting and reareatiaal use and far otter lavful
purposss.” 7~ Arms aurtable far deterrence against gqooressian
are not treated as a sgparate category because an armed At~
zavy, regardless of the armament kaot, senes ss a latatand
nplicrt deterrat o gyression. 7~

A. Colaial milraa lavs reaal that smoothbore shoullcer
ams, cbires, rifls, pistols, amunition, s\ords, bayarets,

72. Nev. Const, art. I, 8§ 11, para. 1; N.M. Const, art. Il, § 6. In addition, the
majority report of the Illinois Bill of Rights Committee indicates an intent to protect
under Ill. Const, art. I, § 22 "arms that law-abiding persons commonly employ for
purposes of recreation or the protection of person and property.” VI 6th 111 Const.
Convention, Record of Proceedings (1969-1970) at 87. In adopting the Virginia Bill of
Rights, § 13, the interests of "the sportsmen of this State" and the right "to have
arms in their homes, and they think that this will give them some protection” were
also cited as reasons. Proceedings & Debates of Virginia Senate Pertaining to
Amendment of Constitution 393 (Apr. 3, 1969) (Sen. Long).

73. Some cases equate arms “effective as a weapon of war” with arms suitable
"to resist oppression.” Fife v. State, 31 Ark. 455, 458, 461 (1876); Aymette v. State, 21
Tenn. (2 Hum.) 154 (1840). Other cases make no such equation. Arms suitable for
militia use or self-defense are included in the term "arms” and both categories serve
as a deterrent to oppression because historically "the arms used by the militia and for
personal protection were basically the aame weapons." State v. Kessler, 289 Or. 359,

, 614 P.2d 94. 99 (1980).

The wellspring for a right to have arms for hunting is the Dec. 12, 1787, minority
proposal in the Pennsylvania convention:

That the people have a right to bear arms for the defence of themselves and

their own State, or the United States, or for the purpose of killing game;

and no law shall be passed for disarming the people or any of them, unless

for crimes committed, or real danger of public injury from individuals; and

as standing armies in the time of peace are dangerous to liberty, they ought

not to be kept up; and that the military shall be kept under strict subordi-

nation to and be governed by the civil power.

Pennsylvania and the Federal Constitution 1787-1788, 422 (1888).

The Pennsylvania minority was the first to propose an extensive Bill of Rights
and their seminal ideas found their way into the Bill of Rights and became the first,
second, fourth, fifth, sixth, eighth, and tenth amendments of the United Stales Con-
stitution. E. Dumdauld, The Bill of Rights and What it Means Today 50-56
(1957). The Pennsylvania minority proposal reveals an intent to guarantee the tradi-
tional uses of the times: for militia use, for self-defense, and for hunting. The refer-
ence to hunting was probably an effort to prevent the enactment of game laws
designed to disarm the people. It also demonstrates that the common understanding
of “to bear arms” was not restricted solely to militia purposes. In the 18th century
“bear" meant "To convey or carry." S. Johnson, A Dictionary of the Enclisii Lan-
guage (unpacinati d) (1979 reprint of 1755 ed.) The arms provision in La. Const, tit.
I, art. GO (1845), used the term "“carry arms."
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WHY DOES ALASKA NEED A FIREARMS PRE-EMPTION LAW?

The right to keep and bear arms is at the forefront of the
various emotional issues that currently confront our society.
Legislators, {udges and bureaucrats at all levels of government
— “federal, staté and local — are being called upon by citizens
who wish to see this right expanded or restricted.

One underlying question is at what level should such
legislation occur’ The National Rifle Association has
traditionally believed that the government most representative of
the people 1s best. The exploSion over the past few years of
local ordinances that are more restrictive than current state law
has, however, created the need for the states to pre-empt these
local actions. Such legislation will prevent a hodge?odge of
varying gun laws within “a state, and thereby protect the law-
abiding citizen not only from unwitting violation of the law, but
also ffom arbitrary Inffingements of Ris or her rights. Indeed,
in enacting pre-emption Ieg|slat|on thereby expressly Preventln
local .govérnments from |n rng mfg itizens an
effectively eliminating the nee or C|t|zens to un ertake cost){
litigation™ to protect” their hts, state legislators
thelir constitutional duty to pro ect the rights “of C|t|zens

A state firearms pre- empt|on law w ill guarantee to the
citizens of your state ‘their rightto own and use f|rearms for
legitimate purposes bhased on state statutes and federal law.

Federal Law

| law.

the full extent 0o
c(lllure

Many Eeople do not realiz f
8 % and as amended by
Y

a e federa
Under the Gun Control Act of 1968 an the M
Volkmer Amendments (May 19, 1986), anyone convicted: o felony,
adjudicated mentally defective, 0r addicted to drugs . is
prohibited from owning, .purchasing or receiving or. transportin
any firearms or _ammunition. The Gun Control ATt also bans mai
order sales of fireax~ms by other than federally licensed de lers
and requires that the sale of handguns is restricted to reS|d nts
of the same state of the purchaser and seller.

Federal law also requires persons engaged in the business of
dealing in firearms to be federally IliCensed. Dealers must
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require from all firearms purchasers proof of identity and
residence, and buyers must srqn, under penalty of perjury, a
statement certifying elrgb ity to purchasé. Dealérs  are
required to keep Tecords of all firearms sales and are forbidden
from selling handguns to persons under 21 or rifles and shotguns
to persons “under “18. Additionally, dealers are prohibited Trom
making. any_sale of firearms or ammunition which would place the
buyer”in violation of state or local law.

The History of Firearms Pre-Emption Legislation

The first pre-emption firearms law was passed in the late
1960s, when, in ‘response to the assassinations and urban rrotrng
of that time, a number of localities  passed "gun control
measures. Recognizing that these ordinances were based on
emotional response rather than Iogrcal efforts to control crime,
citizens of California and Pennsylvania led the way in enacting
firearms pre-emption statutes. Today some 15" states have
firearms pre-emption either by statute by legal recedent
including: Alabama, Arizona, Calrfornra ndrana arDy
Massachusetts, Minnesota, New Jersey, New York, North aota
Pennsylvanra South Dakota, Virginia, Washington and West

Virginia.
The Problem Behind Local Firearms Laws
The renewed popularrty in passrn%| local ordinances effectin
e

([run ownership has triggered reat debate over the benefits o
ocal rule on this rssue CIearIy) all leg |sIat|on — whether
federal, state, or local — must be esr ne to ensure uniform

and nondiscriminatory access to the rig ts an prrvre ges of the
citizenry as guaranteed by the U.. and State  Constitutions.
Yet, a Close look at the passage of the Morton Grove, Illinois,
handgun ban, the most infamous of these local ordinances, proves
beyond doubt that local firearms Iegrslatron does not guarantee
this. In passing. their ban, the Morton Grove Village “Trustees
were acting in defrance of a maj orrty the village Citizenry as
the op onents of the measure greatly outnumbere su?porters at
all u lic hearrnﬁs on the han. Morton Grove was acting not to
contro crime ich was minimal in the village, but rather to
%arn the attention of national media and to create a situation of
arassment for individual firearms owners. Their gimmick worked!
Today, Morton Grove is almost a household word. and it IS
estimated that close to a thousand formerly law-abiding citizens
are now technically "criminals" for exercising a right guaranteed
by both the U.S. and the Illinois Constitutions.

The local intent to harass gun owners and sportsmen, rather
than control crime, is even more apparent_in the recent actions
of the Friendship Heights (Maryland) Township.  This tiny



community on the outskirts of Washington, D. C orrgrnally
attempted to ban possession of all handguns Montgomery
County Council refused, however to consr er the p roFoosaI because
it was a clear violation of the Mar}/ State Fjrearms Pre-
Emptron Statute. Friendship Her hts then attempted to subvert
state _law b¥> passing a complete ban on possessron of all
ammunrtron ossession of ammunition for self-defense would have
been outlawed, and anyone passing throu h Friendship Heights, with
a single buIIet could have been "subject to arrest and conyviction

a $500 fine for the first offense and up to six months in jail

for the second offense.

The attempted F.H. bullet ban was defeated bly the count
council; Mont%omerP/ County, nonetheless, ultimately passed
ordinance whrc prohibit the purchase of ammunrtron unIess a
frrearm |strat|on certificate is produced, . although

grstratron |s not required in Maryland.  While Councilman David

ScuII claims it is a symbolic steottowarhd gun OIcontroI at the
| is” ordinance "is an

state and federal level, in rea
abysmal waste of governmental energy’ and corrodes the respect
V]\-Id8h3())ut which law 1s a husk." (The Washington Times, June 20,

In response to this ban and other similar restrictive
ordinances, a number of local jurisdictions have gone in the
opposite direction and required all individuals or household
heads to own a firearm. The NRA does not condone these mandatory
ownership ordinances because we believe it is an individual's
choice whether or not to possess a firearm.

How Can Pre-Emption Help?

Local firearms legislation serves only to create a crazy
t of laws, resulting in_ gun owners runnrng‘ the risk of
st. prosecution and confiscation of personal property for
itting violation of local law by transporting a gun for
ting or other Iegrtrm ate purposes across crt¥ or count

egirs lation clearly ‘interferes with the unrorm
|cat|on o av/s" as citizens from one city are treated
rently from citizens of another. Such legisldtion also Futs
due burden on the nation's 28 million hunters and 7 million
etitive shooters who would be required to know the firearms
of each various city and county they may pass through on
way to hunting area$ or shooting matcChes.

We are greatly concerned by this eruption of hostile camps
of "pro-gun" "and ™anti-gun" localities in states who do not have
firearms™ pre-emption législation. A state firearms pre- emi)tron
law will curtail this movement and ensure that state faw w i
enforced uniformly through the state on an equal basis.
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N ational R ifle A ssociation of A merica
Institute for Legislative Action
1600 R hode Island Avenue ,N.W,

W ashington. D.C. 20036

1986 NRA-ILA STATE LEGISLATIVE ISSUE BRIEF
Firearms Preemption Legislation

Some thirty states have some form of preenption, ertter by state statutes ar
Judicial rulirg.

The NRA aotinues to recognize preenption as the major lagislatne safeguard to
prevent loal atta-gn action ad;-to guarantee Al crtazas their ngtt to own ad
e firearms for lgianate puposes. For this reesn, enacting fireams
preenption N those states without this legislatinve safeguard remains the top
legislatine priarty of this Division.  In the 1986 legislative sessian, preenption was
introduced In some 13 states and was siged into law In Mississipi, Temessee,
South Carolina, Rhode Islad, and Delaware (stragthening existarg laguege) and B
expected 1 be approved by the Michigan House of Representatives on December
9. In addracn, In New Mexico, oters goproved a referendun adding fireams
preenmption o tre state crsGituton.

The night o keep and bear"amms & at the forefrat of the various enotional
ISes thet aurantly cotfront legislators, judoes and bureaucrats at dll leels of
goverment. \While tre NRA hes tradraaally believed that the govermment most
represantative of the people B best, the recent poularity of restrictnve oAl
ordinances hes created the need for the states to preenpt such actaan.  Local
firearms legislation:

* creates a hodgepodge of varying gun laws within a state and gun overs
run the riskof arvest, prosecution and confascation of persoal progerty
for uwitting violation of lacal lay;

* interferes with the "uniform goplication of las” as crtazas from one
city are treated differentdy fron crtaizas of aotrer;

* puts an undue burden on the rataan™s 28 million hunters and 7 million
aampetative shooters who would be reguired to know the firearms lans

of each variaus city and county they may pess through in treir traels.

The first preenption fireams law was pessed in tre late 1990s, when, N
respmsetotre asssssinatians and urban niotang of that time, a number of localties
pessed “'gun aotrol'* measures.  Recognizing that these ordinances were based on
emotional respose rather then I(glcalefﬁnsmmtrol crine, cidzas n

Calrfornia and Pernsylvania led the way in enacting fireams preenption statutes.
The renewed pouularity in pessing loal ordinances effecting gun ownership

hes trigoered a great debate over the barefits of local rule on this isse. Clearly,
dll lagislatiln— whether faderal, state, or loal — must ke designed to esure




uniform and nondiscriminatory access to tte nigits and privilegss of the citizary
as guaranteed by the U.S. and state costatutias.  Yet, a close lodk at the passage
of the Morton Growe, Illrois, handgun ben, the most infanous of these local
ordinances, proves beyond doubt that local fireams lggislation does not guarantee
this.  In pessing tteir ben, the Morton Grove Village Trustees were acting in
defiance of a mpjority of the villege crtizawy, not t© aottrol crime, which was
minimal iIn trhe vllage, but rather 1o gain the attention of netiaal media and t©
create a situatian of harassment for irdividal firearms owners.

In response to this ban and other similar restrictive ordinances, a number of
local junisdictaias have gore Inthe goposite direction and required ail individalls or
householld heads to own a firearm. The NRA does not condone these mandatory
omnership ordinances because we beliee it san individal™s doice whether ar not
1o possess a faiream.  Further, we are greatly conceimed by this eryptaon of hostalle
canps of "pro-gn” and "attd-gn’ loaliaes in states who do not have fireams
preemption legislatian.

Some have raisd the question that by vesting sole authority to enact fireams
lans with the stale, there s greater nisk of having restrictive lans passed at tre
state leel. This sinply ot the case.  States already have the poner 1o pess such
restrictias and if the polacal climate was not favorable to sportsren, they would
do s0 whether ar not preemption was already In place. Fortunately for tte gun
over, we have been able to fad off movements toward restrictaias n dl states
ower the pest :averal years.

A state firearms preemption lawv will artail this movement and ensure that
state law will ke enforced unrformly throughout tre state on an equal kesis.  Inosad,
In enacting preemption legislabm, thereby exoressly preventing local govermments
from infringing upon the NIgts of critazas and effectively elimirating the need for
citizrs to udertake aostly Irtagataan to protect tteir ngtts, state legislators
fulfill treir costatutical duty to protect the ridits of ciazas.



N ational Rifle Association of America
1600 Rhode Island Avenue ,N.W.
W ashington.D.C. 20036

Officeof the
General Counsel December 28, 1987

Joe Geldhotf

Assistant Attorney General
2579-4 Douglas Highway
Juneau, Alaska 1

Dear Mr. Geldhof:

Mr. Ross requested that I respond to your inquiry on the
decision to amend article I, 816 of the Maine Constitution.

Article 1, 816 has been amended to guarantee that '"Every
citizen has a right to keep and bear arms; and this right shall
ge\l/eredbe questioned.'” The language '‘for the common defense' was
eleted.

The people amended the constitution because they were
displeased with the language iIn Statev. Friel, 508 A.2d 123 (MVe.
1986), holding that the right to beararms iIs limited O the
common defense under article 1, 816. The court could have
limited 1ts decision t holding that a convicted felon may be
prevented from bearing arms. It chose to ignore favorable care
law from Arkansas and Tennessee on the iInterpretation of "‘common
defense language and iInstead cited a Massachusetts case which
judicially repealed the right to beararms. Dowluté& Knoop,
"'State Constitutions and the Right to Keep and Bear Arms,™ 70KkI.
City Univ. L. Rev. 177 (1982), discusses the various state
constitutional guarantees.

Please feel free to contact this office iIf you have any
gques tions.

Robert Dowlut
Deputy General Counsel
RD:sep
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*«STATE v. FRIEL

Me. 123-

au»508ARd 123 (Ma. 19K)

STATE of Maine

Dennis Eugene FRIEL.

Supreme Judicial Court of Maine.
Argued March 13, 1986.
. ‘Decided April 18, 1986.

@ T v Defendant was convicted in the Superi-

: or Court, Sagadahoc County, of two counts

o

of possession of firearm by a feion. The
Supreme Judicial Court, Glassman, J., held
that (].) statute prohibiting possession of

' firearms by convicted felon did not violate

Federal or State Constitutions; (2) evidence
of revolver was admissible as seized in the

‘course of a 'search pursuant .to 'a valid
. warrant;

(3) defendant’s statement after
arrest but prior to (receiving 'Miranda
warnings concerning location of shotgun
was not pursuant to custodial questioning
and was admissible; and (4) evidence of
defendant’s prior conviction was properly

. admitted to establish element of offense.

.j "Affirmed. . T "Trid.*: o*

L WeaponsS F ™ A~ * 2 N =
Second Amendment of the United
States Constitution operates as a ntraint
solely on the power of the national govern-
ment and does not restrict the power of the
states to .regulate, firearms. U.S.C.A.

ConstAmend. 2 /~

2. Weapons @1 \.

The right to keep and bear arms de-
clared by the State Constitution is limited
by its purpose that arms "ray be kept and
borne for the common defense and does not
prevent the legislature from determining
that common defense would uot be served
if a convicted felon possessed firearm in
absence of permit M.R.S.A. Const Art 1,

8 16. o« L /,

3. Weapons & T ~ ‘% g

Statute prohibiting possession of fire-
arm by convicted felon does not violate
constitutional right to keep and bear arms

for the common defense. 15 MJLS.A.
§ 393; MJLS.A. Const Art 1, § 16.

4. Searches aiid Seizures *=193

A defendant who seeks to challenge
the legality of a search or seizure conduct-
ed under a properly issued and executed
warrant has the burden of proving the
illegality. iVV..-.- o

Eoteivinel Lo =30l L

"’"".*;.,1 *sendant who, at suppression hear-

ing, conceded that in an unrelated case,
legality of search was upheld, and who
presented no evidence to support challenge
of legality of search failed to prove that
evidence of revolver found during search
should have been suppressed. ... —.

@. Searches and Seizures «=121 ¢_,,,
Search warrant based on affidavit stat-
ing that information about gun in defend-
ant's possession was acquired during
course of previous search of apartment 13
days earlier in an unrelated case by officer
who had probable cause to belie * that the
firearm was still there, was not ;osei on
stale infc.tr 'tion and evidence obtained
pursuant i t- i warrant was not required
ans oy
olesp . -.'.'r.'. .oiJ.’\.c-.'nch?l]’.ia.
7. Crimin'jl Law <8=414 ti'onobh t.iL'vaw
ts? PoUce ui't' / j testimony that; at time
of arrest, he handed defendant copy of
arrest warrant and warrant for search of
defendant’s apartment and defendant stat-

-2 ed that-.Shotgun belonged to another sup-

ported finding that after arrest of defend-
ant, police officer did not actually interro-
gate defendant or by his conduct engage in
functional equivalent of interrogation of
defendant, although defendant alleged that
after placing defendant unde? arrest, police

officer had questioned him concerning loca-.

tion of shotgun, in response to which de-
fendant answered.

8. constitutional Law *: 16§ (1)
Admission into evidence of certified
copy of defendant's judgment and convic-
tion of larceny from the person in. defend-
ant's trial for illegal possession of a weap-
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floor below the defendant's apartment
The defendant suffered an injury to his
right eye. The Alexanders threatened to
leave and to return with guns. After the
Alexanders had departed, the defendant
went to his apartment loaded the shotgun,
went outside, and fired a shot into the air.
He continued to stand outside holding the
gun until the police arrived. Some days
after this incident Eane came to the de-
fendant’s apartment paid his debt and re-
covered the gur. i.v- ... e

-On August 12, 1983, Loren Herrick, a
deputy in the Sagadahoc County Sheriffs
Department participated in a search of the
defendant’s apartment and observed a .357
magnum revolver located on a window sill
or shelf above the bed in the master bed-
room. .There were cartridges in the gun.
On August 25,1983, Herrick participated in
a second search, of the apartment and ob-
served the revolver in the same location.
The officer took possession of the revolver
and later on the same day obtained posses-
sion of the shotgun owned by Lane. v

*The jury found the defendant guilty on
both cqunts. . % C-. WMo e
~Jjaviq jis *  .A1.STICrnu?
1. -xes-io&i.i-st fiUt:-
-itThe defendant contends that-15 M.R.SA.
§ 393 (1980 <%Supp.1985-1986) on its face
and a3 applied in this case violates the
second amendment of the United States
Constitution and article I, "§ 16 of the
Maine Constitution and accordingly the in-
dictments must be dismissed. - We dis-
agree. Section 393 restricts the possession
of firearms by a convicted felon. Section
393(1) provides that a person who has been

2. In full, section 393(1) provides

No person who has been convicted of.any.
rcrime, under the laws of the United States, the "

‘* State of Maine or any other state, which is
punishable by one year or more, imprison-
mment or any other crime which was comtnit-
” tid with the use of a dangerous weapon or of
-"'afirearm against a person, except for a viola-
tion of Title 12, chapter 319, subchapter IlI.
shall own, have in his possession or under his

« control any firearm, unless such a person has
obtained a permit under this section. For the
purposes of this subsection, a person shall be

convicted of any crime punishable by one
year or more imprisonment shall not "own,
have in his possession or under his control
any firearm" unless he obtains a permit*
Section 393(2H6) establishes the conditions
and procedures by which a convicted felon

may obtain a permit -

[1] The second amendment to the Unit-
ed States Constitution 3 i3 simply inapplica-
ble to the instant case. Tliis amendment
mperates as a restraint solely upon the pow-
er cf the national government and does not
restrict the power of the states to regulate
firearms. Miller v.» Texas, »153 u.s. s3s,
538, 14 S.Ct. 874,*875, 38 LEd. 812 (1894);.
Preseer v. Illinois, 116 u.s. 252, 265 6
S.Ct 580, 584, 29 UEd. 615 (1886); QUIlICI
v. Village of Morton Grove, 695 F.2d 261,
269-70 (7th Cir.1982), Cert denied, 464 u s
863, 104 S.Ct 194, 78 L.EcL2d 170 (1983);
United States v.'kozerski, 518 F.supp.
1082, 1090 (D.N.H.1981), affd mem.- 740
F.2d 952 (1st Cir.1984), Cert denied,

u.s. , 105 S.Ct 147, 83 LEd.2d 86
(1985); State v. Sanne, 116 N.H. 583, 364
A.2d 630 (1976) (mem.). i *.,rkr'. ;I‘;ﬂg*
2] We turn then to examine the Maine
constitutional provision. Id-ticle I, .§ 16
provides: L eLj.jf v;-; '
mEvery citizen has a right to keep and
ebear arms for the common defense; and
..this right shall never be questioned. - ee:-

The"right declared by .. .*tion 16 is limited
by its purpose: the arms may be kept and
borne .“for the common defense." ...
Commonwealth v. Davis, 369 Mass. 88s,
887-88, 343 N.E.2d 847, 848-49 (1976) (in-
terpreting "common ...defense" .as
? A fT* .
-"deemed to have been convicted upon thr, ac-
~..ceptance -of a plea of puilty or nolo conten-
e-dere or a verdict o» rinding-of. guilty by. a
...court of competent jurisdiction..;".* o—«a
¢\ vic'ttion of this subsection constitutes a
Class C crime.. 8§ 393(8).. -V e

3. US. Const., amend. Il provides:

A well regulated Militia, being necessary to
the security of a free State, the right of the
people to keep and bear Arms, shall not be
infringed. ..
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153 Me 15, 21-22, 133 A2d 835, 88389
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4. ‘Bristow v.'State, 418 So.2d $527, 930 (Ala.Crim.
i-;App.1982) ("every citizen"; statute prohibiting
possession of pistol); People v. Blue, 190 Colo.
.95, 102-103, 544 P.2d 385, 390-91 (1975) (*The
right of no person to keep and bear arms ...
.»mhall be called into question"; statute prohibits
«i-possession of firearm); State v. Amos, 343 So.2d
« 165, 167-68 (La.1977) ("each citizen"; statute
"prohibits possession of firearm); Shepperd v.
' State, 586 S-W.2d 500 (Tex.Crim.App.1979)
" (*le]Jvery .ien"; statute prohibits possession
of fireav,'-.  .ay from residence); State v. Tulty,
198 Wash. e05, 89 P. i 517 (1939) ("the individ-
ual citizen"; statute prohibits possession of pis-
tol). ] - H e

5. In addition to the cases cited in n. 4, courts
have rejected challenges 'ased on state constitu-
tional keep-and-bear arms provisions to statutes
making illegal a felon's possessing a firearm in

5CBA'I'LA.I\_<2'IC REPORTER d SRIES
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the following cases: Landers v. State, 250 Ga.

- 501, 299 S.E2d 707 (1983); State v. Cobb, 428
So.2d 935 (1J.App.1983); State v. Williams, 358
S0.2d 943, 946 (La.1978); Carfitld v. State, 649
P.2d 865 (Wy0.1982). See also State v. Noel, 3
ArizApp. 313, 414 P.2d 162 (1966) (statute pro-
hibits convicted felon's possessing a pistol);
Eary v. Commonwealth, 659 S.W.2d.198 QCy.l_
1983) (stamte prohibits convicted felon’s pos-
sessing a handgun); State v. Cartwright, 246 Or.
120, 418 P.2d 822 (1966), cert, denied, 386 U.S.
937, 87 S.CL 961, 17 |_E«t2d 810 (1967) (statute
prohibits convicted felons possessing a conceal-
able firearm). Cf. State v. Rascon, 110 Ariz.
338, 519 P.2d 37 (1974) (condition that proba-
tioner not have a firearm under his control does
not violate state constitutional "right of an indi------
vidual citizen" to bear arms).



