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Rep H ar k  Boyer

Al a s k a  S t at e L e g i s l a t u r e

De a r  R e p r e s e n t a t i v e  Boyers

As both a r e s i d e n t  of t h i s  g r e a t  s t a t e  o f  A l a s k a  a nd  as an o f f i c e r  in the A i r  F o r c e  I as* 

d e e p l y  c o n c e r n e d  a bo ut  the  way the P e r s a n e n t  Fun d is b e i n g  m i s u s e d  by b e i n g  se n t  to many  

m e m b s r o  in the m i l i t a r y  c o m m u n i t y  wh o are not in r e a l i t y  Al as k a  S t a t e  residents.

C u r r e n t l y  p e r m a n e n t  fund d i v i d e n t  c h e c k s  w ill not be m a i l e d  out  o f  s t a t e  to any c i v i l i a n s  who 

c l a i m  r e s i d e n c y  but can b e  s en t  to m e m b e r s  of  t h e  a r m e d  s e r v i c e s  w h o  h a v e  b e e n  l i v i n g  o u t  of 

i-itnte for  up to 5 years. I do n' t t h i n k  t h i s  p r a c t i c e  is f ai r  to t h e  c i v i l i a n  s e c t o r  of our  

state. I p e r s o n a l l y  know of s e v e r a l  air f o r c e  f a m i l i e s  w h o  h a v e  been  s t a t i o n e d  h e r e  for  a 

short p e r i o d  of time and now ha v ^  bee n m o v e d  e l s e w h e r e  who c o n t i n u e  r e c e i v i n g  d i v i d e n d  chec ks  

for eac h m e m b e r  o f  the family. Most of t h e s e  h a v e  no i n t e n t i o n  o f  e v e r  r e t u r n i n g  t o  Alaska. 

In fact m a n y  o f  t h e s e  d i d n ' t  want t o  c o m e  h e r e  to b e g i n  with, h a t e d  Alaska, d i d  no t l i v e  off 

base, and d i d  not s ho w  a ny d e s i r e  to  live h e r e  a n y  l o n g e r  than necessary. H o w e v e r  s i n c e  they 

c o u l d  r e c e i v e  d i v i d e n d  c h e c k s  by c l a i m i n g  r e s i d e n c y  t h e y  d i d  so  and  a r e  now u s i n g  t h ose  

c h e c k s  to h e l p  s u p p o r t  th e e c o n o m y  o f  the s t a t e s  wh er e th e y  are  n o w  l i v i n g  u n t i l  t h e i r  5 

ye a r s  are  up. T wo  f a m i l i e s  I k n o w  ar e r e c e i v i n g  y e a r l y  d i v i d e n d  c h e c k s  who h a v e  p e r c h a s e d  

h o m e s  in o t h e r  s t a t e s  w h e r e  t h e y  n o w  live. N e i t h e r  c h o s e  t o  l i v e  o f f  b a s e  w h i l e  h e r e  in 

Alaska. O n e  of  t h e s e  f a m i l i e s  is r e c e i v i n g  6 d i v i d e n d  c h e c k s  a y e a r  to h e l p  m a k e  t h e i r  h ou se 

payments. T h e r e  is s o m e t h i n g  r e a l l y  w r o n g  wi t h  a s y s t e m  th a t  a l l o w s  t h i s  t o  occur.

To r e m e d y  t h i s  v e r y  u n j u s t  ‘sys t e m  I s u g g e s t  we ma k e  the f o l l o w i n g  c h a n g e s  to  t h e  wa y our 

P e r m a n e n t  F un d  ia distributed.

#1. D o m i c i l e  r e q u i r e m e n t s  s h o u l d  b e  the s a m e  for bo t h  c v I l i a n s  a n d  m i l i t a r y  alike. If 

s o m e o n e  is l i v i n g  o u t  of s t a t e  he s h o u l d  not r e c e i v e  a p e r m a n e n t  f u n d  check. A p o s s i b l e  

e x c e p t i o n  to t hi s  rul e  n i g h t  be fo r a so,’ Jier wh o g e t s  s e n t  to a r e m o t e  a s s i g n m e n t  a nd  

hi s / h e r  f a m i l y  r e m a i n s  h e r e  in Alaska.

#2. If #1 is felt  u n a c c e p t a b l e  at t h e  ve r y  le ast  in o r d e r  to get a p e r a a n e n t  fu n d  c h e c k  

mai le d to h i m  o ut  of s t a t e  a s o l d i e r  must b e  ab l e  to sh o w  so m e  p e r m a n e n t  r o o t s  e s t a b l i s h e d  by 

o w n i n g  a h om e  h e r e  in Alaska.

#3. All m e m b e r s  o f  th e s a n e  h o u s e h o l d  s h o u l d  be  r e q u i r e d  t o  c l a i m  A l a s k a n  r e s i d e n c y  in o rder 

to q u a l i f y  fo r a d i v i d e n d  check. It is not  u n c o m m o n  for  t h e  m i l i t a r y  w a g e  e a r n e r  to r e t a i n  

his h om e  s t a t e  r e s i d e n c y  s t a t u s  w h i l e  his  n o n w o r k i n g  w i f e  an d c h i l d r e n  all c l a i m  A l a s k a  

residency. By d o i n g  this wh e n  he r e t u r n s  to  hi s ho n e  s t a t e  he s t i l l  r e t a i n s  hi s r e s i d e n c y  

st a t u s  s h o u l d  he d e c i d e  to  go  b a c k  to  school. A l s o  if he  is e n l i s t e d  he c a n  g et  o v e r s e a s  

pay. On th e o t h e r  ha n d  all hi s d e p e n d a n t s  c o n t i n u e  g e t t i n g  t h e i r  y e a r l y  d i v i d e n d  c h e c k s  

alt h o u g h  t he y  a r e n ' t  r e a l l y  p l a n n i n g  on s t a y i n g  b e h i n d  w h e n  he leaves.

N e i t h e r  t h e  U S A F  or USA  p u b l i s h  data on wha t p e r c e n t  of t h e  m i l i t a r y  who c o n t i n u e  to  c l a i m  

Al a s k a  r e s i d e n c y  a n d  t h e i r  p e r m a n e n t  f u n d  jheckci e v e r  r e t u r n  to t h e  s t a t e  p e r m a n e n t l y  

(because it w o u l d  m a k e  th e m  look bad). I am  s u r e  it is q u i t e  c o m m o n  h o w e v e r  b e c a u s e  I k no w  

many in my s e c t i o n  a l o n e  w h o  fit  i nt o  that category.

Pl ea s e  lo o k  i n t o  t h i s  r e g r e t t a b l y  i n e q u i t a b l e  s i t u a t i o n  d u r i n g  y o u r  bu s y  c u r r e n t  l e g i s l a t i v e  

se s si on  a n d  do wh a t  c o r r e c t i n g  you  f e e l  is necessary. A ll r e s i d e n t  of  our  g r e a t  S t a t e  need 

to be t r e a t e d  e q u a l l y  and f a i r l y  w h e t h e r  c i v i l i a n  or military. A l a s k a ' s  S t a t e  G o v e r n m e n t  is 

r e s p o n s i b l e  to the r e s i d e n t s  a nd th e e c o n o m y  o f  A l a s k a  alone. It s h o u l d  not be f u n d i n g  the  

ec o n o m y  o f  the o t h e r  49 s t a t e s  b e c a u s e  s( - .one l i v i n g  t h e r e  just h a p p e n e d  to be s t a t i o n e d  

her e in A l a s k a  in t h e  past.

I w o uld  lov e  to h e a r  you r r e p l y  if y o u  e ve r  h o v e  ti m e  in y o u r  b u s y  schedule.

S i n c e r e l y

Capt. Paul H. R a s m u s s e n  

3361 F e r n w o o d  Ave  

N o r t h  Pole, AK 99 705
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Jim  W e ir
1380 F r i t z  Cove Road 
Juneau, AK 99801

f edear'

Thank you f o r  c a l l i n g  my o f f i c e  r e g a r d in g  S enate  B i l l  44 4 ,
' An A c t r e l a t i n g  to  e l i g i b i l i t y  f o r  perm anent fun d  d iv id e n d s  and 
p r o v id in g  c i v i l  p e n a l t i e s  f o r  c e r t a i n  conduct in v o l v in g  perm anent 
fund  d iv id e n d s ;  and p r o v id in g  f o r  an e f f e c t i v e  d a t e . "  E n c lo sed  
i s  some background in fo r m a t io n  on th e  b i l l  w h ich  I  re q u e s te d  from  
S e n a to r  H e n s le y ,  th e  p r im e  sponsor.

I  w i l l  r e s e r v e  judgm ent on S3 444 u n t i l  I  h e a r  te s t im o n y  on 
i t  sh o u ld  i t  come b e fo r e  my co m m itte e . I f  i t  does make i t  to  
House S t a t e  A f f a i r s ,  I  w i l l  l e t  you know when i t  i s  sched u led  so 
t h a t  you may t e s t i f y .

Thank you a g a in  f o r  s h a r in g  y o u r concerns w i t h  me.
S in c e r e ly ,

k /
ra n  U lm e r , C h a ir  
ouse S t a t e  A f f a i r s  Committee

E n c lo s u re

^  7 i f f -

District 4 B  —  Juneau



On page 1, l in e s  22, d e le te  " a p p l ic a t io n ."  and in s e r t  "a p p lic a t io n ; o r"
On page 1 ,  l i n e  2 3 ,  in s e r t  a new subsection to  readi
" (4 )  the in d iv id u a l has been working in  Washington,D .C . Member o f  A laska 's  Congressional d e lega tion  o rthe Gow&ffcer o f  A laska , a t some time during the cu rren t d ividend yea r ; o r  i s  the spouse o r  dependent o f  such in d iv id u a l .
On page 2, l i n e  7 in s e r t  a new paragraph to  read*
"( ) I  am a s ta te  re s id en t on the date o f  th is  a p p lic a t io n ;  I  have boen a s ta te  re s id en t f o r  a t le a s t  s ix  months immediately preceding A p r i l  1 o f  the cu rren t dividend y ea r ; and I  have been working in  Washington, D.C. f o r  a , - ^ . ^  Member o f  A laska 's  Congressional d e lega tion  o r  the -Governor o f  A laska , a t some time during the cu rren t dividend yea r , o r  am a spouse o r  dependent o f  such in d iv id u a l .
On page 2 ,  l in e  14, d e le te  " a p p l ic a t io n ."  and in s e r t  " a p p l ic a t io n ; o r"
On page 2 , l i n e  15, in s e r t  s new paragraph to  readi
"( ) (name), the in d iv id u a l on whose b eha lf I  am app ly ing ; i s  a s ta te  re s id en t on the date o f  th is  a p p lic a t io n ,  has been a s ta te  re s id en t f o r  a t le a s t  s ix  months immediately preceding A p r i l  1 o f  the cu rren t dividend y ea r ; and has been working in  Washington, .5.C. ^ o ^ a  Member o f  A laska 's  Congressional de lega tion  o r  the Gover -ner- o f A laska , a t some time during the cu rren t dividend yea r , is  the spouse o r  dependent o f  such in d iv id u a l .





m i  iif i i m m  

TUMI ( l l i f l im i i P O U C H Y . STATE CAPfTO l 
JUNEAU, A lA SKA  9 9 8 11 

9 0 7 .X 6 5 M 0 0

LEGISLATIVE AFFAIRS AGENCY
LEGISLATIVE REFERENCE LIBRARY

May, 1988

C opies  o f  m in u te s  l i s t e d  b e lo w  w ere o r i g i n a l l y  in c lu d e d  
i n  t h i s  f i l e .  The m in u te s  a r e  a v a i l a b l e  on th e  STAIRS 
d a ta b a s e  CMPR. I n  o r d e r  to  save space co p ie s  o f  m in u te s  
have n o t  been l e f t  i n  th e  f i l e s . Mary Van Nimwegen



(7)
Date r e fe r r e d :  

(Waived from L&

C O M M I T T E E  R E P O R T

The J u d i c i a r y

FURTHER REFERRALS:

DATE:

Committee has considered CSSB 5 0 8 (Fin)
"An Act r e la t in g  to  p roperty exemptions f o r  homesteads, f o r  c e r ta in  re tirem ent p lan in te re s ts  and payments, and f o r  o ther p rop e r ty ."

RECOMMENDS:
[ ] rep lace  with _________________________
[ ] attached amendment(s)

[ y / f  do pass
[ ] do not pass
[ ] no recommendation
[ ] in d iv idua l recommendations
[ ] add it ion a l r e f e r r a l  to  the

[ ] the same t i t l e
[ ] a new t i t l e

Committee

ADOPTS: f 1 l e t t e r  o f  in ten t
ATTACHES NEW FISCAL NOTE(s): 

[ ] f i s c a l  impact
[ ] zero f i s c a l  note
[ 3 zero with ana ly s is

[ ] same as previous f i s c a l  note
published  ___________________

[ same as previous zero f i s c a l  
note published /3  / f f f r  

SIGNING OTHER RECOMMENDATIONS:



P a t r ic k  M . Rodcy x u a s u a  ^ s > t a t e  ^ l e g i s l a t u r e  3111 C. St., Suite 510
Senator Anchorage, Alaska 99503

(907) 561-7618

S e n a t e

During Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907)465-3793

DATE : May 6, 1988

TO : R ep resen ta tive  John S u n d ,^
House J u d ic ia ry  Committee

FROM: Sena to r P a tr ic k  M. Rodey

RE : CS fo r  SB 508 (F inance ) -  le g is la tio n  re la t in g  to  p ro p e r ty
exem ptions fo r  hom esteads, fo r  c e rta in  re t ire m e n t p lan  in te re s ts  
and paym en ts , and fo r  o th e r p ro p e r ty .

The  a b o ve -re fe re n ce d  b il l passed th e  Senate unan im ous ly  and has been 
re fe r re d  to  th e  House Labo r 5 Commerce Committee as we ll as y o u r  
comm ittee fo r  fu r th e r  c o n s id e ra tio n .

T h is  b il l was sponsored and rev iew ed  b y  th e  Senate J u d ic ia ry  Committee 
and was also cons ide red  in  th e  F inance Committee fo r  pu rposes  o f a dd in g  
language w h ich  doub les th e  e x is t in g  homestead and pe rsona l p ro p e r ty  
exem p tions .

The b il l  adds a new p re sum p tio n  (based on Kansas law ) w h ich  wou ld  
a llow  a pe rson  in b a n k ru p tc y  to e xc lude  c e r ta in  q u a lify in g  pens ion 
fu n d s  b y  tre a t in g  those p lans as s p e n d th r i f t  t r u s t s .  B y e x c lu d in g  
these  p la n s , b a n k ru p tc y  c re d ito rs  wou ld  no t have access to  th e  fu n d s .
I t  a lso doub les th e  c u r re n t  homestead and pe rsona l p ro p e r ty  
e xem p tions .

S evera l s ta te s  have re c e n tly  adop ted  s im ila r le g is la t io n . I be lie ve  i t  is 
a tim e ly  issue , p a r t ic u la r ly  in  v iew  o f  th e  a n tic ip a te d  in c rease  in 
b a n k ru p tc ie s  combined w ith  the  p a in fu l re a liz a tio n  th a t  even more 
A la skans  a re be ing  f in a n c ia lly  squeezed o u t o f  th e  s ta te . T h is  p roposa l 
w ou ld  go a long way to  p ro te c t th e  " fu tu r e  nes t e gg " o f  many A la skan s , 
p a r t ic u la r ly  those who a re conce rned  abou t loos ing i t  a ll as a re s u lt  o f 
th e  econom ic d o w n - tu rn .

The  p roposa l is schedu led  fo r  a h ea rin g  in  House Labo r and Commerce 
Committee on May 7 th , and I am hope fu l i t  w ill be passed o u t. In v iew  
o f  th e  s tro n g  s u p p o r t fo r  th is  b i l l ,  the  ze ro  fis ca l im pa c t, and 
co n s id e r in g  i t  w ill be rev iew ed  b y  th re e  com m ittees, I w ou ld  s in c e re ly  
a pp re c ia te  y o u r  co n s id e ra tio n  to  wa ive th e  J u d ic ia ry  Comm ittee re fe r ra l.

A l a s k a  g > t a t e  l e g i s l a t u r e

T han k  you  fo r  y o u r  ass is tance  in  th is  re q u e s t.



Patrick M. Rodcy
Senator

Q l a t i k a  g > t a t e  l e g i s l a t u r e 3111 C. St., Suite 510 
AnthorjRc, Alaska 99503 

(907) 561-7618

During Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907)465-3793

DATE : A p r i l  7 , 1988

TO : Sena to r Jay K e r t tu la ,  Cha|c__^
Senate J u d ic ia ry  Committee j

FROM: Sena to r P a tr ic k  Rodey u

RE : D ra fte d  le g is la tio n  re la tin g  to  p ro p e r ty  exem ptions fo r  c e rta in  
re t ire m e n t p lan  in te re s ts  and paym ents .

I re c e n tly  sen t you  a copy  o f d ra f te d  ie g is la tio n  w h ich  I am in te re s te d  
in h a v in g  in tro d u ce d  as a Senate J u d ic ia ry  Committee b il l re la t in c  •> 
p ro p e r ty  exem ptions fo r  c e rta in  re t ire m e n t p lan in te re s ts  and p en ts .

S ince fo rw a rd in g  th e  f i •• ' d r a f t  to  you las t w eek , I have made some 
re v is io n s  in th e  p roposa l and am enc los ing  a copy o f the  most c u r re n t 
d r a f t .  E s se n t ia lly , th is  ve rs io n  adds a new p re sum p tion  (based on 
Kansas law ) w h ich  wou ld  a llow a pe rson in b a n k ru p tc y  to e xc lude  
c e r ta in  q u a lify in g  pens ion  fu n d s  b y  tre a t in g  those p lans  as s p e n d th r i f t  
t r u s t s .  By e x c lu d in g  these p la n s , b a n k ru p tc y  c re d ito rs  w ou ld  no t have 
access to  th e  fu n d s . I be lieve  th is  app roach  is c o n s id e ra b ly  t ig h te r  
than  the  fo rm e r v e rs io n .

A tta ched  is a memo from  th e  le g is la t iv e  d ra f t in g  a tto rn e y  and a copy  o f 
th e  c u r re n t  d r a f t  fo r  y o u r  in fo rm a tio n . I wou ld  app rec ia te  y o u r  
co n s id e ra tio n  o f in tro d u c in g  th is  as a Committee B ill and i f  you have 
any  q u e s tio n s , p lease fee l fre e  to  d iscuss th is  w ith  me.

A tta chm en ts



T M I F I  M U \ I M  

T T K I I  H i d D i t U r a

P O U C H Y  StAlECAPIICX 

JUNEAU. AlA5KA 9V8 I I 

VO/ 4hS 3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r i l  5 ,  1988

SUBJECT: C r e a t in g  s p e n d t h r i f t  t r u s t  p resu m p tio n
(Work O rder No. 5 -2 1 2 3 )

TO: S e n a to r  P a t  Rodey
FROM: T h e re s a  L . B a n n i s t e r ' ^

L e g i s l a t i v e  Counsel

T h is  memo accompanies th e  most r e c e n t  v e r s io n  o f  
W.O. 5 -2 1 2 3  and in c lu d e s  a p re s u m p tio n  t h a t  c e r t a i n  p en s ion  
p la n s  a re  s p e n d t h r i f t  t r u s t s .  The lan g uag e o f  th e  presump­
t i o n  i s  ta k e n  from  a Kansas s t a t u t e  and i s  found in  
AS 0 9 . 3 8 . 0 1 7 ( d ) ,  added by sec . 1 o f  t h i s  b i l l .
The new p re s u m p tio n  i s  in te n d e d  to  e n a b le  a perso n  in  b an k­
r u p tc y  to  e x c lu d e  c e r t a i n  q u a l i f y i n g  p e n s io n  funds from  the  
p e rs o n 's  b a n k ru p tc y  e s t a t e  u n d er  11 U .S .C .  5 4 1 ( c ) ( 2 ) .  I f  
th e  p la n s  a re  e x c lu d e d ,  b a n k ru p tc y  c r e d i t o r s  w i l l  n o t  have 
access to  th e  fu n d s .  S in ce  th e  proposed  new s e c t io n  would  
a p p ly  to  i n d i v i d u a l  r e t i r e m e n t  a c c o u n ts ,  w h ich  w ould  n o t  
n o r m a l ly  q u a l i f y  as s p e n d t h r i f t  t r u s t s ,  th e  s e c t io n  i s  a t ­
te m p t in g  to  o b t a in  th e  b e n e f i t s  o f  se c . 5 4 1 ( c ) ( 2 )  m e re ly  by 
l a b e l l i n g  th e  p la n  as a s p e n d t h r i f t  t r u s t .  Based on my l i m ­
i t e d  re s e a r c h  i n  t h i s  a r e a ,  I  b e l i e v e  t h e r e  i s  a q u e s t io n  
w h e th e r  AS 0 9 .3 8 . 0 1 7 ( d )  would a c h ie v e  i t s  in te n d e d  p urpose , 
se c . 5 4 1 ( c ) ( 2 )  has been i n t e r p r e t e d  to  exempt from  th e  e s ­
t a t e  o n ly  tho se  s p e n d t h r i f t  t r u s t s  t r a d i t i o n a l l y  beyond che 
re a c h  o f  c r e d i t o r s  u nd er s t a t e  la w . G o f f  v .  T a y l o r , 706 
F .2 d  5 7 4 ,  582 ( 1 9 8 3 ) .  The p re s u m p tio n  c r e a te d  u nd er  
AS 0 9 .3 8 .0 1 7 ( d )  may n o t  s a t i s f y  th e  c r i t e r i a  in  G o f f  because 
a t  l e a s t  one ty p e  o f  in c lu d e d  p la n ,  an IRA, w ould  n o t  u s u a l ­
l y  be c o n s id e re d  a s p e n d t h r i f t  t r u s t  u nd er t r a d i t i o n a l  
s p e n d t h r i f t  la w .
I  have d e le t e d  th e  r e f e r e n c e  to  common law  from  
AS 0 9 . 3 8 . 0 1 7 ( d ) ,  because s t a t u t e s  do n o t  e s t a b l i s h  th e  com­
mon law  o f  th e  s t a t e .  S t a t u t e s  may change o r  supplem ent the
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common la w ,  b u t  s t a t u t o r y  law  does n o t  d e te rm in e  th e  common 
la w . See AS 0 1 .1 0 .0 1 0 .
I f  I  may be o f  f u r t h e r  a s s is t a n c e ,  p le a s e  a d v is e .

E n c lo s u re
TLB: gc 
WKG2:096
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Tot R e p r e s e n t a t i v e  John Sund, Chairman 
House J u d i c i a r y  Committee

From: Gordon S c h a d t , E sq ,
Bruce Chertkow , Commercial Banker

D a te *  May 6 ,  1900

Sub J t  Senate B i l l  516
Amondlng AS 3 4 . 2 0 . 0 7 0 ( a )

Sena te  b i l l  515 a d d re s s e s  le n d e r s  o p t io n s  under the non- 
J u d i c i a l  (summary) f o r e c l o s u r e  s e c t i o n  of the A la s k a  
S t a t u t e s .  I t  appea rs  the a u t h o r ' s  i n t e n t  may be to  p re ve n t  
l e n d e r s  from c i r c u m v e n t in g  the J u d i c i a l  f o r e c lo s u r e  p r o c e s s .  
The b i l l  as  p r e s e n te d ,  however ,  p re c lu d e s  both the 
b o r ro w e r s '  and l e n d e r s '  a b i l i t y  to  ne g o t ia te  out of 
1i t l g a t i o n .

The d r a f t  SB 515 re v ie w e d  s t a t e s  ( I n  p a r t ) :

" I f  the deed of t r u s t  I s  f o r e c lo s e d  J u d i c i a l l y  or  the note 
s e c u r e d  by the deed o f  t r u s t  1© aued on and, I f  a Judgement 
i s  o b ta in ed  by the b e n e f i c i a r y ,  the  b e n e f i c i a r y  may not 
e x e r c i s e  the rem ed ies  under t h i s  s e c t i o n " .

In  e f f e c t ,  t h i s  type  o f  w o rd ing  f o r c e s  the lender  to 
commence a j u d i c i a l  a c t i o n  f o l l o w i n g  s u i t  on the note even 
I f  both the borrower and le n d e r  a re  In agreement to 
f o r e c lo s e  the p ro p e r t y  by a n o n - j u d i c i a l  a c t i o n .

S e n a r lo :

The borrower has  a mortgage ba lance  of *150 ,000 .00  secu red  
by p ro p e r ty  worth $ 1 0 0 ,0 0 0 .0 0 .  The le n d e r ' s  a n a l y s i s  
d i s c l o s e s  the borrower  has  e i t h e r  the a b i l i t y  to  pay or 
a s s e t s  s u f f i c i e n t  to  r e c o v e r  funrin w i tho u t  taHncr  t i t l e  to  
the  p r o p e r t y ,  and d e c id e s  to  sue on the note r a t h e r  than to  
i n i t i a t e  J u d i c i a l  f o r e c l o s u r e .  When judgment I s  o b ta in e d ,  
the  judgment I s  re co rded  a g a in s t  o the r  a s s e t s  owned by the 
bo r row er .

1 -



The borrower  now r e a l i z e s  t h a t  he cannot l i q u i d a t e  or 
encumber h i s  r em a in in g  a s s e t s  to  In su re  l i q u i d i t y  fo r  any 
purpose whether  i t  be emergency, medical or to  keep h i s  
b u s i n e s s  a l i v e .  The borrower approaches the lender  w i th  the 
f o l l o w i n g :  Borrower o f f e r s  to  pay the lende r  *50 ,000
p r o v id i n g  the lende r  t a k e s  t i t l e  to the p ro p e r t y  worth 
*1 0 0 ,00 0  by summary f o r e c lo s u r e .  T h i s  a c t i o n  w i l l  ta ke  
a p p r o x im a te ly  90 to 120 d ay s .  The lender  r e c o v e r s  I t s  funds 
and the borrower i s  r e l e a s e d  from the o b l i g a t i o n .

Under SB 515 , the above I s  not p o s s i b l e .  The lender has 
been p re c lu d e d  from summary f o r e c lo s u r e ,  To e f f e c t  the 
s e t t l e m e n t ,  the len d e r  must fo r e c lo s e  J u d i c i a l l y  which I s  
more c o s t l y  than a summary a c t i o n .  A d d i t i o n a l l y ,  r a th e r  
than 90 to  120 d a y s ,  both p a r t i e s  must now fa ce  In e x c e s s  of 
6 months to  conc lude  the m a t te r .  Ho ld ing  c o s t s  and a 1 
y e a r  redemption p e r io d  have decreased the v a lu e  of the 
p r o p e r t y  and In c re a se d  the b o r r o w e r ' s  deb t .

To p re c lu d e  the le n d e r s  from "hav ing  t h e i r  cake and e a t in g  
i t  t o o , "  the s t a t u t e  shou ld  in c lu de  word ing to  the e f f e c t :

" I f  s u i t  I s  brought on a note secured by r e a l  p rope r ty  and, 
i f  Judgment I s  o b ta in e d ,  t h i s  s e c t io n  may be e x e r c i s e d .
Upon I s s u a n c e  of a deed by the t r u s t e e ,  however, the note 
s e c u r i n g  the  o b l i g a t i o n  must be u n c o n d i t i o n a l l y  cance led  and 
the Judgment marked s a t i s f i e d . "

The above word ln- j does not h in d e r  e i t h e r  p a r t y ' s  a b i l i t y  to  
s e t t l e .  I t  e n t i t l e s  both p a r t i e s  to s e t t l e  l i t i g a t i o n  a t  a 
minimum of coa t  and a l l o w s  the lender  to  l i q u i d a t e  the 
s e c u r i t y  w i th o u t  a redemption p e r io d .

Shou ld  a len d e r  d e s i r e  to f o r e c lo s e  the p ro p e r ty  a f t e r  
Judgment i s  o b ta in ed  on the note w h i l e  a t  the same time 
p r o t e c t  a d e f i c i e n c y  b a la n c e ,  the lender  shou ld  look towards 
the J u d i c i a l  f o r e c lo s u r e  a c t io n  as  s e t  f o r t h  in A .S .  
9 , 4 5 . 1 7 0 .

P r i o r  to  e n a c t in g  new l e g i s l a t i o n ,  i t  may be h e lp fu l  to 
a l l o w  p u b l i c  h e a r in g s  re g a rd in g  both le g a l  and economic 
i s s u e s  r e l a t e d  to  a change of t h i s  n a tu re .
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Your c o n s id e r a t io n  a f  t h i s  l e t t e r  i e  a p p r e c i a t e d .  Shou ld  
you have any q u e s t i o n s ,  or d e s i r e  to d i s c u s s  the c o n t e n t s ,  
p l e a s e  f e e l  f r e e  to  c o n ta c t  the unde rs igned .

atsq .
B ledsoe  and S c h a d t ,  P .C .  
2525 B lu e b e r r y ,  S u i t e  206 
Anchorage, AK 99503 
<907) 276-8003

Bruce  Chertkow 
7033 Henderson Loop 
Anchorage, AK 99507 
(9 0 7 )  274-1651

co p y j  Rep. Robin T a y lo r  
f i l e
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M a r c h  ? ,  1 9 8 8

R e p r e s e n t a t i v e  Kay Brown 
3111 HC" S t r e e t  
A ncho rage ,  A la s k a  99503

Dear Mb . Brown?

T h i s  l e t t e r  I s  add re ssed  to you as  c o - c h a l r p e r s o n  o f  the .
H ous ing  and B an k in g  subcommittee o f  th e  L e g i s l a t u r e  J o i n t  
Economic Recove ry  Committee and, In re sp o n se  to the f r o n t  
page a r t i c l e  in  the  March 5 ,  1988 D a l l y  News e n t i t l e d  "C ou r t  
B o o s t s  Loan R i s k  in  Rea l  E s t a t e , "

I  have no doubt t h a t  the L e g i s l a t u r e  w i l l  be r e v i e w in g  
t .  I s t l n g  law s  p e r t a i n i n g  to f o r e c l o s u r e  and l i t i g a t i o n  due 
t c  the  r e c e n t  Supreme Court d e c i s i o n s  a f f i r m i n g  le n d e r s  
a b i l i t y  to  sue d i r e c t l y  on the p r o m is so r y  note r a t h e r  than 
f i r s t  l o o k in g  towards  the r e a l  e s t a t e  s e c u r in g  the 
o b l i g a t i o n .  In  r e v i e w in g  such p r o p o s a l s  and i f  new 
l e g i s l a t i o n  I s  d r a f t e d ,  p l e a s e ,  a t  a l l  t im e s ,  keep In mind 
the word " c o m m e rc ia l . "

There  I s  a v a s t  d i f f e r e n c e  between Mom and Dad b u y in g  a home 
and the  i n v e s t o r  f i n a n c i n g  commercial r e a l  e s t a t e  f o r  
s p e c u l a t i o n  or a s  an In ve s tm e n t ,  I f  new l e g i s l a t i o n  i s  
d r a f t e d ,  the  two sh o u ld  be addressed  s e p e r a t e l y ,  i . e . ,  
comm erc ia l  v e r s u s  r e s i d e n t i a l  or p r im a r y  r e s id e n c e .  F a i r ?
Laws a l r e a d y  a l l o w  the le n d e r s  to p u r su e  a money Judgment, 
a g a i n s t  oonsummer debfc-ra’th e r  than r e p o s s e s s i o n ,  The f a c t  
I s ,  in  many c a s e s  l e n d e r s  r e p o s se s s  f i r s t  then o b ta in  a 
judgment on the d e f i c i e n c y  b a la n c e .  Ano the r  d l f f e r e n c l a t I o n  
in  c o n t r a c t s  i s  t h e " I n  home s a l e "  or  " second  deed of t r u s t . . .  . 

c> i.nai y i-esruenue" ootn or w h ich ,  e xcep t  fo r  commerc ia l 
pi-ov iue * th ree -o a y  r e s c i s s i o n  p e r io d ,

S p e a k in g  o f  Mom, Dad and be ing  f a i r ,  what happens to Mem and 
Dad when they  s e l l  t h e i r  p ro p e r ty  to an I n v e s t o r ,  t a k i n g  
back a second dei*d o f  t r u s t  f o r  t h o J r  r e t i r e m e n t  in c om e?
The I n v e s t o r  ha s  taken  the ta x  d e p re c i a t i o n  b e n e f i t ,  a l lo w e d ___________
t h e  p r o p e r t y  d e t e r i o r a t e  t o  th e  p o in t  “ UTT«I TE I s  not worth  
what I s  owed to the bank ,  has made the d e c i s i o n  not to 
" f e e d "  the p r o p e r t y  and now d e f a u l t s  the  lo an .  I f  Mom and 
D ad 's  o n l y  r e c o u r s e  i s  to J u d i c i a l l y  f o r e c l o s e  <1 yea r  p l u s  
t ime f ra m e )  and the bank does a summary f o r e c lo s u r e  f i r s t  <4 
t c  6 month t ime f r a m e ) ,  Mom and Dad lo s e  t h e i r  a b i l i t y  to 
c o l l e c t  even though the I n v e s t o r  can w e l l  a f f o r d  to pay 
them,

t
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When a bonker makes a d e c i s i o n  to lend many f a c t o r s  a re  
taken 1 n to- -consi d e ra t  hjrr:— P l r 3 t ~ l s  the a b i l i t y  to  p a y .
That i n c l u d e s  a r e v i e w  of the ba lance  sh e e t  -and an ana-1 y s - i s -  ut the b o r r o w e r ' s  net  w o r th .  Second l a  the  c o l l a t e r a l .  I f  
i n s t i t u t i o n *  U e s i r e a  to own r e a l  e s t a t e  they  wou ld  pu rcha se  
l t - - n o t  make a ’loan and then f o r e c lo s e .

J u d i c i a l  v e r s u s  Non-. iudIc  1 a 1 f o r e c lo s u r e .  T r u e ,  law s  a l l o w  
f o r  d e f i c i e n c y  b a l a n c e s ;  the J u d i c i a l  f o r e c l o s u r e .  A f t e r  
spend ing  thousands  of d o l l a r s  and s e v e r a l  months in  c o u r t  
t a t  t im e s ,  in  e x c e s s  o f  one y e a r ) ,  the l e n d e r  h a s  a 
d e f i c i e n c y  Judgment, The lende r  a l s o  ha s  r e a l  e s t a t e  to  
l i q u i d a t e  but now w i t h  a one-year  redempt ion p e r io d  and 
in c re a se d  h o ld in g  c o s t s .  W i th in  tha t  t ime p e r io d  the 
borrower has  been a b le  to  co n ve r t  or l i q u i d a t e  a s s e t s ,  
f o r c i n g  the o n ly  r e c o v e r y  to be the r e a l  e s t a t e ,

Are not the peop le  r e q u e s t i n g  t ig h te n e d  l e g i s l a t i o n  the  same 
who want to  know how we can keep rea l  e s t a t e  in  the hands o f  
the peop le?  W ith  a b i l i t y  to  pursue the no te  r a t h e r  than  the 
p r o p e r t y ,  the peop le  r e t a i n  the r e a l  e s t a t e  and c o n t r o l  the 
m a r k e t .

W i l l i a m  McNall i s  quoted In p a r t  by s a y in g  " P r i c e s  a re  s e t  
in  the m a rk e tp la c e  by su p p ly  and demand,11 I  wou ld  l i k e  to 
add one more c o n d i t i o n  to " p r i c e  s e t t i n g . "  Tha t  I s ,  the 
l e n d e r ' s  w i l l i n g n e s s  to  lend .  We are a l r e a d y  e x p e r i e n c i n g  
l a r g e r  down payment r e q u i r e m e n t s  and s t r i c t e r  le n d in g  
g u i d e l i n e s ,  By l i m i t i n g  the le n d e r s  a b i l i t y  to  r e c a p t u r e  
fu n d s ,  l o s s e s  a re  h ig h e r  o au s lng  I n t e r e s t  r a t e s  to  c l im b  and 
i n c r e a s i n g  loan r e s t r i c t i o n s ,

 ̂ One of the q u e s t i o n s  we must ask  I s  who i s  the i n v e s t o r ?
A l l  the bank d e s i r e s  i s  to r e c o v e r  funds loaned o u t ,  The 
lender  i n v e s t s  In  p e o p le ,  Peop le  In v e s t  In  r e a l  e s t a t e .
Why sh ou ld  the bank ta ke  a l o s s  I f  t h e i r  In ve s tm e n t  ha s  the 
a o l 1i t y  to pay?

The D a l l y  News r e p o r t s  th a t  lawyer  Ralph Cushman has  
conce rns  over  I n c r e a s e d  b a n k r u p t c i e s .  "You s t a r t  
g a rn i s h e e in g  t h e i r  wages and p i c k i n g  up t h e i r  t o y s - - t h e  
a i r p l a n e s  and the boa ts - -an r t  money and t h i n g s ,  and t h e y ' r e  
go ing to look fo r  a way to  beat you ."  What I s  f a i l e d  to  be 
r e a l i z e  he re  i s  t h a t  the  borrower has a s s e t s  w h ich  c o u ld  be 
used to pay h i s  d e b t s ,  The b o a t s ,  a i r p l a n e s  and o th e r  
p l e a s u r e s  o f  l i f e  were taken in t o  c o n s id e r a t i o n  a t  the t ime 
of loan a p p r o v a l .  The " t o y s "  cou ld  be c o n v e r te d  to  ca sh  and 
the cash used to  rep ay  the le n d e r .

I do not e n v i s i o n  l e n d e r s  abus ing  the power of l i t i g a t i o n ,
C o s t s  v e r s u s  r e c o v e r y  i s  a n a ly zed  p r i o r  to  l i t i g a t i o n :  ( 1 )
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I t  I s  unprof 1 t a b l e  to  l i t i g a t e  p r i n c i p a l  and (2> I t  does not 
b e n e f i t  the bank to  th row  good money a f t e r  bad- I f  th e re  I s  
no a b i l i t y  to  pay o r  no a s s e t s  to p u rsue ,  the lende r  would 
look to w a rd s  the r e a l  e s t a t e  ■f i r s t .

Banks  have a lw a y s  had the o p p e r t u n i t y  to l i t i g a t e  t h e i r  
c o n t r a c t  N o te s .  B o r ro w e r s  r i g h t s  and o p p e r tu n i t y  t c  be 
heard  in  c o u r t  rema in  th e  same. The r e a f ' e r m a t lo n  o f  law 
o n ly  makes the  fo rm at  c l e a r .  The b o a t s ,  a i r p l a i n s  and o th e r  
a s s e t s  never were exempt from from due p ro ce s s  and t h i s  
c l e a r i t y  o f  law does no t  change t h a t .

A l l  f i n a n c i a l  i n s t i t u t i o n s  a re  r e q u e s t i n g  i s  the a b i l i t y  to  
pursue  re co ve ry  a t  the l e a s t  expense p o s s i b l e .  To enab le  
r e c o v e r y  enhances the a b i l i t y  to  lend .

Ms. Brown, i f  I  sound l i k e  a banker  i t ' s  because I am. I 
have been In, the b u s i n e s s  o f  c r e d i t  and c o l l e c t i o n s  in 
e x c e s s  of s i x t e e n  y e a r s .  I  am a l s o  a husband and f a m i l y  
man. We banke rs  a re  no d i f f e r e n t  than anyone e l s e  on the 
s t r e e t .  I f  we lo s e  our J o b s ,  we too face  f i n a n c i a l  
h a r d s h ip s  and the same la w s  a s  the  non-banker ,

I f  you d e s i r e  to  d i s c u s s  the  c o n te n t s  o f  t h i s  l e t t e r ,  p l e a s e  
f e e l  f r e e  to c o n t a c t  me.

S I n c e r e 1y ,

  -
Bruce  Chertkow 
7033 Henderson Loop 
Anchorage ,  AK 99507

copy :  V i r g i n i a  Col 1 i n s
Red Boucher 
Ramona Ba rnos  
Jan  F a l k s  
Wal t  Fu rnace  
Max Cruenberg 
R i c k  Hal f o r d



F o r  t h e  good o f  A la s k a ,  p le a s e  t a k e  t im e  t o  read  t h i s ,  g iv e  i t  
h o n e s t  c o n s id o r a t io n  and v o te  t o  save  th e  p e o p le  who b e l ie v e d  in  
A la s k a  enough to  invest, t h e i r  l i f e  and economic w e ll  b e in g  in  
o u r  b e a u t i f u l  s t a t e .
U nder e x is t in g  la w ,  i f  you owe monev on a p ie c e  o f  r e a l  e s t a t e  
and g e t  in t o  t r o u b le  t o  th e  p o in t  o f  becoming d e l i n q u e n t ,  th o  
l e n d e r  docs n o t have to  f c ^ e c l o s e .  L en d er sues f o r  f a c e  v a lu e  o f  
t h e  n o t e .  When he w ins th e  ju dg em en t he d o e s n ' t  have t o  t a k e  th e  
s u b je c t  p r o p e r t y .  He can ta k e  a n y th in g  y o u 'v e  g o t .
Exam ples You, a b orrow er has a f o u r  pi ex o r  3 ix  pi a x .  S a id  
b u i l d i n g  has a n o te  a g a in s t  i t  f o r  * 2 5 0 , 0 0 0 . 0 0 .  Payments a r e  
* 2 , 5 4 1 . 0 0  p r .  mD., Income * 4 , 5 0 0 . 0 0  p r .  m o ..  Costs a r e  * 1 , 7 5 0 . 0 0  
p r . m o . .  Because o f d e c l in in g  m a r k e t ,  b o rro w e r  su d den ly  f i n d s  
h im s e l f  making o n ly  * 2 , 2 5 0 . 0 0  p r .m o .  g ro ss  incom e. C osts  a r e  
s t i l l  * 1 , 7 5 0 . 0 0 ,  P & I is  s t i l l  * 2 , 5 4 1 , 0 0  e q u a l in g  * 4 , 2 9 1 . 0 0 .  
F o r t y  two n i n e t y  one le s s  income o f  tw e n ty  two f i f t y  e q u a is  two  
th o u san d  f o r t y  one in  cash c a l l .  You, th e  b o r ro w e r ,  s t r u g g le s  
a lo n g  making cash c a l l s  f o r  e ig h te e n  months t o  two y e a rs  and 
f i n a l l y  become d e l in q u e n t .
L e n d e r  d o e s n 't  f o r e c lo s e  -  he sues on n o t e .  He w in s .  He t a k e s  
you,, th e  b o r ro w e r 's  house and r e a l i s e s  * 7 5 , 0 0 0 . 0 0  on t h a t  a f t e r  
p a y in g  th e  f i r s t .  He ta k e s  y o u , t h e  b o r r o w e r 's  v a c a t io n  house 
and r e a l i z e s  * 4 0 ,0 0 0 . 0 0  a f t e r  e x p e n s e s . You th e  b o rro w er has some 
la n d  t h a t  you a r e n ' t  a b le  t o  s e l l  o r  you w o u ld n ' t  have g o t te n  
d e l in q u e n t  y e t .  The le n d e r  t a k e s  i t  f o r  * 3 0 , 0 0 0 . 0 0  Now th e  
l e n d e r  has g o t te n  * 1 6 5 ,0 0 0 .0 0  a g a in s t  th e  * 2 3 0 , 0 0 0 , 0 0 .  A l l  yo u , 
t h e  b o rro w e r  have lo s t  is  your home, your c a b in ,  some b a re  la r d  
and t h e  * 4 8 , 9 8 4 . 0 0  ( t h a t ' s  th e  2 , 0 4 1 , 0 0  cash c a l l  you made f o r  
two y e a rs  t r y i n g  to  1 iv e  up t o  y o u r  o b i i g a t i o n )
Now t h e  Lender f o r e c lo s e s ,  S t r a i g h t  f o r e c lo s u r e  -  he goes t o  th e  
c o u r t  house s te p s  arid b id s  * 9 0 , 0 0 0 . 0 0 .  H e 's  j u s t  p iekB d up a
* 2 5 0 ,0 0 0 . 0 0  m u l t i - u n i t  f o r  * 9 0 , 0 0 0 . 0 0  t h a t  i s  o n ly  *  p a p e r
t r a n s a c t i o n .  R enta l income i s  s t i l l  * 2 , 2 5 0 . 0 0  and q a in q  to  go up 
e v e n t u a l l y ,  b u i ld in g  expenses a r e  s t i l l  * 1 , 7 5 0 . 0 0 ,  Lender i s  
m aking * 5 0 0 .0 0  a month and a l l  he had t o  do was d e s t ro y  you , th e  
b o r r o w e r .  Oh yeah , by now y o u 'v e  l o s t  yo u r b u s in e s s  and , in  a l l  
p r o b a b i l i t y ,  y o u r h e a l th  and y o u r  m a rr ia g e  and te n  to  tw e n ty  
p e o p le  you used t o  employ a re  ou t o f  a J o b .
I f  t h e  le n d e r  must fo r e c lo s e  a g a in s t  t h e  m u l t i - u n i t  f i r s t ,  i t  i s
s t a t e d  c o l l a t e r a l  a f t e r  a l l ,  he m ig h t have g o t te n  * 1 3 0 ,0 0 0 .0 0  f o r  
i t .  Then th e  ca b in  f a r  * 4 0 , 0 0 0 . 0 0  and th e  la n d  f o r  * 5 0 , 0 0 0 .0 0  
and b o rro w er lias to  come up w ith  * 1 0 , 0 0 0 . 0 0  t o  save h is  house. 
The le n d e r  has g o tte n  f u l l  v a lu e .  The b o rro w e r  has ta k e n  a 
b e a t in g  but riot anywhere n ear as t r a u m a t ic  as t h e  f i r s t  s c e n a r io .  
H ( 5  may even s u r v iv e  w ith  h is  h e a l t h ,  h is  m a rr ia g e  and h is  
b u s in e s s .
Two o th e r  q u ick  exam ples: y o u r son o r  d a u g h te r  has J u s t  g rad u a te d

D e a r  M e m b e r s  o f  t h e  H o u s e  J u d i c i a l  C o m m i t t e e :



•from c o l l e g e .  As a g ra d u a t io n  p re s e n t  you h e lp  w ith  th e  p u rch a se  
o f a sm all condo, You h e lp e d  w ith  th e  down pavment and c o -s ig n e d  
t h e  n o t e .  A l l  of a sudden condos a r e  u n s e l l a b l e .  Your o f f s p r i n g  
i s  s e r i o u s ly  in ju r e d  in  an a u to  a c c i d e n t .  You are  faced  w ith  
h orren do u s  medical b i l l s .  The condo lo an  becomes d e l in q u e n t .  I s  
th e  le n d e r  going to  ta k e  t h e  condo back? H a i l  no! Your house is  
g oing  t o  do him a l o t  more? good. Hope you can be happy in  th e  
co n d o .
You and some of vour f r i e n d s  form  a p a r t n e r s h ip  and pu t up an 
o f f i c e  b u i l d i n g .  The b u i l d i n g  is  h a l f  f u l l .  F i n a l l y  i t ' s  
d e l in q u e n t .  Lender sues each p a r t n e r  one a t  a t im e .  E<y th e  t im e  
L en d er has d es tro yed  each o f  y o u , th e  d e f i c ie n c y  on th e  o r i g i n a l  
n o te  is  10 to  15/i of th e  o r i g i n a l  fa c e  v a lu e .  Lender goe3 t o  
c o u r t  house s te p s .  Nobody i s  l e f t  t o  b id  a g a in s t  him and h e 's  
g o t te n  away w ith  d e s t ro y in g  some damned f i n e  people  and s t e a l i n g  
a b u i ld in g  f o r  10 -  15/i o f  i t s  v a lu e .
You a s k ,  why would a le n d e r  sue on a n o te  when i t  is  going  t o  do 
so much damage to  th e  com m unity . Well , n o te  buyers a re  supposed 
t o  g e t  th e  l a r g e s t ,  f a s t e s t  r e t u r n  on t h e  d o l l a r  in v e s te d .  That
i s  t h e i r  r e s p o n s i b i l i t y  to  t h e  s to ck  h o ld e r s .  As a r e a s o n a l l y  
p ru d en t employee of a 1 a r g e  b ro k e ra g e  house o r  bank in Now York 
o r  Tokyo he had b e t t e r  sue an t h a t  n o t e .  And as FDIC is  g e t t i n g  
re a d y  t o  s e l l  $ 3 0 0 ,0 0 0 ,0 0 0 ,0 0  w orth  o f n o te s  in  June of 38 in  New 
York C i t y  in  b lo cks  of $ 5 0 , 0 0 0 , 0 0 0 . 0 0  guess who is  going t o  buy 
them .
Anybody who th in k s  th e  e x i s t i n g  law i s  f a i r  o r  good f o r  A la s k a
h a s n ' t  th o u g h t  i t  th ro u g h .  Len ders  c a n ' t  s u rv iv e  w ith o u t
b o r ro w e rs .  Where a re  le n d e r s  g o ing  t o  f i n d  borrow ers w i l l i n g  t o  
f a c e  a 2 0 0 /  a t  r i s k  in even a h e a l t h y  economy. Pass S -515  o r  s i t  
back and watch A laska become th e  " A p p a la c h ia  o f th e  N o r th " .
S -5 1 5  m e re ly  says t h a t  le n d in g  i n s t i t u t i o n s  w i l l  l i v e  bv th e
r u l e s  t h a t  t h e y 'v e  alw ays l i v e d  w ith  in  t h e  p a s t .



E y c e v  ( p i
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The fa c e  v a lu e  o-f our n o te  i s  # 2 .3 7 7 .0 0 0 .0 0  I t  is  worth ab o u t  
■.£600.000.00 on th e  open m a rk e t .  I t  w i l l  p ro b ab lv  siel 1 o u t s id e  
f o r  2 5 0 , 0 0 0 . 0 0 .  An o u ts id e  bank w i l l  -finance 2 2 5 ,0 0 0 .0 0 .  L o ca l 
banks w i l l  gee to  f in a n c e  z i l c h . .  FDIC has a lre a d y  sched u led  to  
a u c t io n  3 0 0 ,0 0 0 ,0 0 0 .0 0  in n o te s .  H i s t o r i c a l  1v , th e v  s e l l  p r im a r ­
i l y  to  o r o i n i s a t  ions from o u ts id e  th e  community in vo lved  f o r  10 
t o  20  c e n ts  on th e  d o l l a r .  This- i s  bad f o r  a number of re a s o n s :  
i t  le a d s  t o  f u r t h e r  d e p ress io n  o f a lo c a l  economy through lo w e re d  
ta x  b a s e , ab sen tee  ownership  and , i n d i r e c t l y ,  lo s s  of employment 
p o s i t i o n s .

Exam ples o f  th e  above a re  as f o l l o w s :  A p ie c e  of p ro p e r ty  i s
d e v e lo p e d  w ith  an a n t ic ip a t e d  v a lu e  of Two and a h a l f  m i l l i o n  
dol 1 a rs  b.s5ed upon a r e n t a l  r a t e  o f  Two d o l l a r s  p r .  sq , f t . .  
A c tu a l  income is  N in e ty  Cents or.  because o f  economic d o w n tu rn . 
A f t e r  a l l  th e  expenses o f  ru n n in g  t h e  b u i l d i n g ,  t h e r e 's  8500 p r ,  
mo. f o r  debt s e r v ic e .  Using a b an kers  r u l e  o f 1152. t h e r e 's  7400  
p r ,  mo. f o r  payments which w i l l  co ver a l i t t l e  le s s  th a n
8 0 0 .0 0 0 .0 0  a t  to d a y 's  i n t e r e s t  r a t e .  A f t e r  t a k in g  out fe e s  and 
p o i n t s ,  th e  best on owner can o f f e r  i s  7 2 5 ,0 0 0 ,0 0  a g a in s t  a
2 . 5 0 0 . 0 0 0 .  .0 0  n o te .  T h a t 's  0 .2 5  on th e  d o l la r , ,  T h a t 's  a ls o
8 0 0 .0 0 0 .0 0  borrowed l o c a l l y  t h a t  w i l l  h e lc  feed  th e  lo c a l
economy. Assuming th e  owner i s  a lo c a l  businessman t h i s  w i l l  a l 3 0  
sa ve  th e  .jobs of however many p e o p le  he em plovs.
FD.IC w i l l  no t a l lo w  the above p o s s ib i l i t y  t c  happen. T h e ir  p o ic v
i s  t o  s e l l  th e  note  to  someone e l s e ,  most o ro b a b lv  from a n o th e r  
s t a t e  f o r  • .t250-$300.0 0 0 .0 0  . F i r s t  however FDIC w i l l  su cker th e  
o w n e r ,  w ith  promises c f  c o n s id e r a t io n ,  in t o  g iv in g  them a l l  h is  
p e rs o n a l  in fo rm a t io n  to  pump th e  p r i c e  from  some one e ls e  up as 
much as p o s s ib le .

□ k*y, so now FDIC has l o s t  4 0 0 - 5 0 0 ,0 0 0 .0 0  by s e l l i n g  ou t o f  
s t a t e .  The lo c a l  banks have l o s t  th e  chance to  loan ou t
8 0 0 ,0 0 0 .0 0  on a good r i s k  lo a n .  T h e re 's  a n o th e r  p ie c e  o f  
p r o p e r t v  owned by someone from  o u ts id e  and some number of Jobs 
w i l l  s u r e ly  d is a p e a r .  The o u s id e  buyer w i l l  come in and sue on 
t h e  n o te  f o r  fa c e  v a lu e  and th e  guy whose l o s t  i t  a l l  w i l l  have  
t o  f i l e  bankruptcy, to  p r o te c t  h im s e l f  from th e  r a i d e r .  Dh w e l l  , 
a t  l e a s t  th e  a t to u r n ie s  w i l l  make money.

Based upon th e  above s c e n a r io ,  our case a lo n e  is  going to  w ipe  
o u t  a t  l e a s t  8 f a m i l ie s  e c o n o m ic a l ly ,  in c lu d in g  our r e t i r e m e n t s .  
I t  w i l l  a ls o  wipe out a t  l e a s t  22 Jobs in  th e  lo c a l ©economy. 
M easure  our l i t t l e  problem a g a in s t  th e  $ 3 0 0 ,0 0 0 ,0 0 0 .0 0  th a t  FDIC  
i s  about t o  a u c t io n  and th e  scope o f  what i s  about to  happen to  
t h e  cash f lo w  in  A laska is  on a p a r  w ith  a hand grenade going o f f  
in  a c lo s e d  room -  a small room.

i
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SUBJECT: I n t e r p r e t a t i o n  o f  CSSB 515 ( J u d ic i a r y )
TO: S e n a to r  Jay  K e r t t u l a

C h a i r ,  S e n a te  J u d i c ia r y  Committee
FROM: T h e re s a  L .  B a n n is te r

L e g i s l a t i v e  Counsel

I  w is h  to  b r in g  to  yo u r a t t e n t i o n  an i n t e r p r e t a t i v e  q u e s t io n  
i n  CSSB 515 ( J u d i c i a r y )  t h a t  you may w is h  to  address  w h i le  
th e  b i l l  i s  i n  th e  House. U n t i l  now I  have i n t e r p r e t e d  
se c . 1 o f  th e  b i l l  t c  p r e v e n t  o n ly  th e  use o f  n o n j u d i c i a l  
f o r e c l o s u r e  a f t e r  a judgm ent has been o b ta in e d  i n  c e r t a i n  
c irc u m s ta n c e s .  H ow ever, a f t e r  s tu d y in g  th e  b i l l  f u r t h e r ,  I  
have d e te rm in e d  t h a t  i t  i s  v e r y  p o s s ib le  t h a t  th e  s e c t io n  
w ould  be i n t e r p r e t e d  to  p re v e n t  th e  use o f  b o th  n o n j u d i c i a l  
and j u d i c i a l  f o r e c l o s u r e  i n  tho se  c irc u m s ta n c e s .  T h is  con­
c lu s io n  i s  based on th e  use o f  th e  words "rem ed ies  under 
t h i s  s e c t io n "  on l i n e  23 , page 1 o f  th e  b i l l .  AS 3 4 . 2 0 . -  
0 7 0 (a )  d is c u s s e s  b o th  th e  remedy o f  o r d in a r y  " f o r e c lo s u r e  
and s a le "  and n o n j u d i c i a l  f o r e c lo s u r e .  The use o f  
" re m e d ie s "  r a t h e r  th a n  "remedy" i n  th e  b i l l  suggests  t h a t
th e  j u d i c i a l  f o r e c l o s u r e  remedy is  p r o h i b i t e d  as w e l l  as th e
n o n j u d i c i a l  f o r e c l o s u r e  remedy.
To l i m i t  th e  b i l l ' s  p r o h i b i t i o n  to  n o n j u d i c i a l  f o r e c lo s u r e ,  
th e  lan g uag e  on page 1, l i n e  23 sh o uld  re a d  som eth ing  l i k e  
"remedy o f  n o n j u d i c i a l  f o r e c lo s u r e  a u th o r iz e d  u n d er  t h is  
s e c t i o n " .  To p r o h i b i t  b o th  typ es  o f  f o r e c lo s u r e ,  th e  b i l l  
sh o u ld  be amended to  r e a d  som ething l i k e  "remedy o f  j u d i c i a l  
f o r e c lo s u r e  o r  th e  remedy o f  n o n j u d i c i a l  f o r e c lo s u r e " .  I  
su g ges t t h a t  one o r  th e  o th e r  o f  th e  two changes be made in  
o r d e r  to  make th e  b i l l ' s  a p p l i c a t i o n  c l e a r .
P le a s e  c o n ta c t  me i f  you w ish  to  have any amendments d r a f t e d  
to  ad d ress  th e  is s u e s  m en tio n ed  i n  t h i s  memo.
I f  I  may be o f  f u r t h e r  a s s is t a n c e ,  p le a s e  a d v is e .
TLB:bb 
b 5 /0 8 5
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CSSB-515 (JUDICIARY)

TO: SENATOR KERTTULA
FROM: BETH

MOVE THE JUDICIARY CS

SB-515 DEALS WITH THE JU D IC IA L  FORECLOSURE OF PROPERTY AND 
SLIGHTLY CHANGES THE LAW IN  THIS AREA.

IN  VERY S IM P LIS T IC  TERMS, JB -515  WILL A ID  DEBTORS SO THAT I F  A 
CREDITOR CHOOSES TO U T IL IZ E  JU D IC IAL FORECLOSURE AGAINST THEM 
AND THE CREDITOR OBTAINS A JUDGMENT, THEN THE CREDITOR WILL BE 
PRECLUDED FROM USING NON-JUDICIAL FORECLOSURE TO RECOVER THE 
SECURITY ON THE DEBT.

THIS WILL A ID  IN  ADDING MORE CERTAINTY TO THE PROCEEDINGS AND 
WILL RE-STATE WHAT MANY BELIEVED THE LAW TO BE BEFORE A RECENT 
SUPREME COURT CASE, MOENING V̂ _ ALASKA MUTUAL BANK. DECIDED IN  

FEBRUARY OF THIS YEAR.

MOENING HELD THAT EVEN THOUGH THE ALASKAN ANTI-DEFIC IENCY  

PAYMENT STATUTE PROHIBITS A DEFICIENCY JUDGMENT FOLLOWING 
EXERCISE OF A POWER OF SALE I T  DOES NOT PRECLUDE THE EXERCISE 

OF A POWER OF SALE FOLLOWING A JUDGMENT ON THE NOTE. UNDER 
COMMON LOW, A PRIOR SUIT ON THE NOTE DOES NOT PRECLUDE



SUBSEQUENT JU D IC IA L  OR NONJUDICIAL FORECLOSURE OF THE 

SECURITY. SB -515 CLARIFIES THAT I F  A JU&1ENT IS  OBTAINED THEN 
AS A PRACTICAL MATTER THE DEED OF TRUST, OR THE NOTE SECURED 
BY THE DEED OF TRUST, WILL BE EXTINGUISHED AND THE CREDITOR
WILL BE BARRED FROM TAKING I T  I F  THE CREDITOR HAS ELECTED TO
PURSUE THE REMEDY OF JU D IC IA L  FORECLOSURE AND HAS HIS

THE CREDITOR W ILL, HOWEVER, F.STAIN H IS  RIGHTS IN  A
PROCEEDING^.

SENATE JUDICIARY HELD MANY HEARINGS ON SB-515 AND A SIMILAR  
B IL L , S B -3 0 5 .  THE ENTIRE COMMITTEE WANTED TO TRY TO GIVE SOME 
RELIEF TO THOSE DEBTORS WHO ARE CAUGHT IN  OUR CURRENT ECONOMIC 
CRUNCH. IN  DOING SO WE TACKLED ONE OF THE THORNIEST AREAS OF 
LAW IMAGINABLE. SB-515 IS  THE RESULT OF SENATE JUD IC IAR Y'S  
EFFORT TO MAKE AT LEAST ONE SMALL CHANGE IN  HOPES OF SOME 
CERTAINTY ON BEHALF OF DEBTORS WHO ARE BEING FORECLOSED UPON 

AND WHO STAND TO LOSE EVERYTHING.



A p r i l  20, 1988 S E N A T E  J O U R N A L ?. 31 1 5

SB 515
SENATE B ILL  NO. 515 by t h e  J u d i c i a r y  C om m ittee , e n t i t l e d :

"An A c t  r e l a t i n g  t o  f o r e c lo s u r e  o f  a deed o f  
t r u s t  o r  a s u i t  on a deed o f  t r u s t  note? and 
p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

was re a d  th e  f i r s t  t im e  and r e f e r r e d  t o  t h e  J u d ic i a r y  
C om m ittee .

A p r i l  2 1 ,  1988 SENATE JOURNAL p .  3148
SB 515

S e n a to r  K e r t t u l a ,  C ha irm an, moved and asked unanimous 
c o n s e n t  t h a t  t h e  f i v e - d a y  n o t i c e  and p u b l i c a t i o n  
re q u ire m e n ts  be w a iv e d  on SENATE B IL L  NO. 515 "An A c t  
r e l a t i n g  t o  f o r e c lo s u r e  o f  a deed o f  t r u s t  o r  a s u i t  on a 
deed o f  t r u s t  note?  and p r o v id in g  f o r  an e f f e c t i v e  d a te "  f o r  
t h e  J u d i c i a r y  C om m ittee  m e e t in g  on A p r i l  2 2 .  W ith o u t  
o b j e c t i o n ,  i t  was so o rd e re d .

A p r i l  3 0 ,  1988 SENATE JOURNAL p .  3317
SB 515

The J u d i c i a r y  C om m ittee  c o n s id e re d  SENATE B ILL  NO. 515 "An 
A c t  r e l a t i n g  t o  f o r e c l o s u r e  o f  a deed o f  t r u s t  o r  a s u i t  on 
a deed o f  t r u s t  n o te?  and p r o v id in g  f o r  an e f f e c t i v e  d a te "  
and recommended i t  be  r e p la c e d  w i t h

CS FOR SENATE B IL L  NO. 5 1 5 ( J u d ic i a r y )

and do p a s s . The r e p o r t  was s ig n e d  by S e n a to r  K e r t t u l a ,  
Chairm an and c o n c u r re d  i n  by S e n a to rs  Josephson, Rodey, 
S tu r g u le w s k i  and F a ik s .

Z ero  f i s c a l  n o te  p u b l is h e d  to d a y  from  S ena te  J u d i c i a r y  
C om m ittee .

SENATE B ILL  NO. 515 was r e f e r r e d  t o  t h e  R u les  C om m ittee .



NOTICE: This opinion is  subject to formal correction before
publication in  the Pacific  Reporter. Readers are requested 
to  bring typographical or other formal errors to the 
a tten t io n  o f the C lerk o f  the Appellate Courts, 303 K Stree t, 
Anchorage, Alaska 99501, in  order th a t  corrections may be 
made p r io r  to permanent publication.
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T h is  a p p e a l p re s e n ts  two q u e s t io n s .  The f i r s t  q u e s t io n  
i s  w h e th e r  secured  c r e d i t o r s  agreed  to  l i m i t  t h e i r  remedy to  

n o n j u d i c i a l  f o r e c lo s u r e  o f  t h e i r  s e c u r i t y .  The second is  w h e th er  
th e  c r e d i t o r s '  subsequent c la im  f o r  j u d i c i a l  fo r e c lo s u r e  o f  t h a t  
s e c u r i t y  i s  p re c lu d e d  by th e  judgment in  a p r i o r  s u i t  on th e  
n o te .

I .  FACTUAL AND PROCEDURAL BACKGROUND
C o u n s e l lo rs  In v e s tm e n t  Co. ( C o u n s e l lo r s ) 1, purchased  

co m m e rc ia l p r o p e r t y  i n  F a irb a n k s  from M a r s h a l l  Lee Conrad and 
C o l le e n  M. C on rad . I n  p a r t i a l  payment f o r  th e  p r o p e r t y ,  
C o u n s e l lo rs  gave th e  Conrads a n o te  secured  by a second deed o f  
t r u s t .

C o u n s e l lo rs  e v e n t u a l l y  stopped  making payments on th e  

n o te  ’ and o f f e r e d  to  re c o n v e y  th e  p r o p e r ty  to  th e  Conrads in  
s a t i s f a c t i o n  o f  th e  d e b t .  The Conrads d e c l in e d  th e  o f f e r  and 
sued C o u n s e l lo rs  and i t s  p a r t n e r s  f o r  a p e rs o n a l  judgment on th e  

n o te  (Conrad I ) .
The s u p e r io r  c o u r t  e n te re d  summary judgment f o r  Coun­

s e l l o r s  on th e  ground t h a t  th e  C onrads ' "remedy under t h e i r  note  
and deed o f  t r u s t  i s  t h a t  p ro v id e d  in  P arag rap h  B6 o f  th e  deed o f  
t r u s t  and i n  AS 3 4 . 2 0 . 0 7 0 - .  135 , and t h a t  [ th e  Conrads] may no t

1 .  C o u n s e l lo rs  i s  a g e n e r a l  p a r t n e r s h ip .  The
p a r t n e r s  a r e  B r ia n  B ru n d in ,  B i l l  Law rence, Marcus C la p p , J e r r y  
M e lc h e r  and James P o w e l l .
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m a in t a in  a s u i t  on th e  p ro m is so ry  n o te  a lo n e ;"  in  o th e r  w ords, 
th e  C o n ra d s ' remedy was l i m i t e d  to  n o n j u d i c i a l  r o r e c lo s u r e  o f  th e  

s e c u r i t y .  S in c e  th e  judgm ent form s u b m itte d  by C o u n s e l lo rs  was 
n o t  c o n s is t e n t  w i t h  some o f  the  c o u r t ’ s o r a l  c o n c lu s io n s ,  th e  
C onrads moved to  amend th e  judgment to  c l a r i f y  w h e th e r  th e y  had 
th e  r i g h t  t o  f o r e c lo s e  j u d i c i a l l y .  The c o u r t  d e n ie d  th e  m otion  
and e n te r e d  an o rd e r  p r o h i b i t i n g  th e  Conrads from  e x e r c is in g  "any 
remedy in c o n s i s t e n t  w i t h  th e  deed o f  t r u s t . "  However, th e  c o u r t  
s t r u c k  la n g u a g e  i n  th e  proposed o rd e r  w hich  e x p r e s s ly  p re c lu d e d  
an a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e .

The Conrads a p p e a le d  th e  judgm ent in  Conrad I  and f i l e d  
a c o m p la in t  f o r  j u d i c i a l  f o r e c lo s u r e  and a d e f i c i e n c y  judgm ent 
(Conrad I I ) . C o u n s e l lo rs  moved to  d is m is s  th e  c o m p la in t ,  a rg u in g  

t h a t  th e  C o n ra d s ' c la im  f o r  j u d i c i a l  f o r e c lo s u r e  was b a r re d  by 
th e  judgm ent i n  Conrad I . The s u p e r io r  c o u r t  d e n ie d  th e  m otion  
t o  d is m is s  because " th e  q u e s t io n  o f  j u d i c i a l  f o r e c lo s u r e  was n o t  
b e f o r e  th e  c o u r t  i n  th e  [ p r i o r ]  a c t io n "  and " th e  r i g h t  o f  the  
Conrads t o  m a in t a in  t h i s  a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e  o f  a 
deed o f  t r u s t  i s  g ra n te d  by AS 0 9 .4 5 . 1 7 0 . "  C o u n s e l lo rs  

p e t i t i o n e d - f o r  r e v ie w .  We g ra n te d  r e v ie w  and c o n s o l id a te d  the  
cases  f o r  a p p e a l .

I I .  CONRAD I :  DID THE CREDITORS AGREE TO L IM IT  THEIR REMEDY TO
NONJUDICIAL FORECLOSURE OF THE SECURITY?

The Conrads a rgu e  t h a t  th e y  have th e  r i g h t  i n i t i a l l y  to  
ig n o re  t h e i r  s e c u r i t y  and sue on th e  n o te ,  o r  t o  f i l e  a c o m p la in t



s e c u re d  c r e d i t o r  g e n e r a l l y  has t h a t  o p t io n ;  how ever, i t  contends
t h a t  th e  deed o f  t r u s t  e x p re s s ly  l i m i t s  th e  C onrads ' remedy to
n o n j u d i c i a l  f o r e c l o s u r e .

I n  Moeninq v .  A laska  M u tu a l  B ank , __  P . 2d __ , Op. No.
3274 a t  6 (A la s k a ,  F e b ru a ry  2 6 , 1 9 8 8 ) ,  we h e ld  t h a t  absent an
a g re e m e n t to  th e  c o n t r a r y ,  a. s e c u re d  c r e d i t o r  has th e  option
w h e th e r  to  sue on th e  n o te  or f o r e c lo s e  th e  s e c u r i t y .  I f  the
c r e d i t o r  sues on th e  n o te  and o b t a in s  a p e rs o n a l  judgm ent which
i s  r e tu r n e d  u n s a t i s f i e d ,  the c r e d i t o r  may th e n  fo re c lo s e  the

2s e c u r i t y .  I d . ;  AS 0 9 .4 5 . 2 0 0 .  In  d e te r m in in g  w h e th e r  th e  p a r t ie s  
a g re e d  t o  l i m i t  th e  c r e d i t o r ' s  re m e d ie s ,  th e  n o te  and t r u s t  deed 
a r e  c o n s tru e d  t o g e t h e r  and i n t e r p r e t e d  to  c a r r y  o u t the
r e a s o n a b le  e x p e c ta t io n s  o f  the  p a r t i e s .  __  P . 2d a t   , Op. No.
3274 a t  7 .

The deed o f  t r u s t  n o te  h e re  i n  is s u e  s t a t e s  th a t  
C o u n s e l lo r s  " p ro m is e (s )  t o  pay" th e  Conrads th e  lo a n  amount. In  
th e  e v e n t  o f  d e f a u l t ,  th e  Conrads may a t  once d e c la r e  th e  e n t i r e  
d e b t  due and p a y a b le .  The n o te  does n o t in d ic a t e  th a t

f o r  j u d i c i a l  f o r e c l o s u r e .  C o u n s e l l o r s  does  n o t  d i s p u t e  t h a t  a

2 .  AS 0 9 .4 5 .2 0 0  p ro v id e s :
D u r in g  o r  a f t e r  t h e  pendency o f  an 

a c t io n  f o r  th e  re c o v e ry  o f  a d e b t  secured  by 
a l i e n  m en tio n ed  in  AS 0 9 . 4 5 . 1 7 0 ,  an a c t io n  
c a n n o t be m a in ta in e d  f o r  th e  f o r e c lo s u r e  o f  
th e  l i e n  u n le s s  judgment i s  g iv e n  i n  t h a t  
a c t io n  t h a t  th e  p l a i n t i f f  r e c o v e r  th e  d e b t  o r  
a p a r t  o f  i t ,  and an e x e c u t io n  is s u e d  i n  th e  
a c t io n  a g a in s t  th e  p r o p e r t y  o f  th e  d e fe n d a n t  
i s  r e tu r n e d  u n s a t i s f i e d  i n  w hole  o r  in  p a r t .
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C o u n s e l l o r s  i s  n o t  l i a b l e  f o r  p a y m e n t ;  t h e r e f o r e ,  t h e  C o n r a d s  a r e

e n t i t l e d  t o  sue on th e  n o te  o r  f o r e c lo s e  j u d i c i a l l y  u n le s s  the 
deed o f  t r u s t  p ro v id e s  o th e r w is e .

C o u n s e l lo r s  a rg u e  th a t  P a ra g ra p h  B6 o f  th e  deed o f  
t r u s t  l i m i t s  th e  C o n ra d s ' remedy to  n o n j u d i c i a l  f o r e c lo s u r e ;

Upon d e f a u l t  by T r u s t o r  i n  payment o f  
any in d e b te d n e s s  secured h ereb y  o r  in
p e r fo rm a n c e  o f  any agreement h e re u n d e r ,  a l l  
sums s e c u re d  h e re b y  s h a l l  im m e d ia te ly  become 
due and p a y a b le  a t  th e  o p t io n  o f  th e
B e n e f i c i a r y .  I n  the e v e n t  o f  d e f a u l t
B e n e f i c i a r y  s h a l l  execute  o r  cause th e  
T r u s te e  to  e x e c u te  a w r i t t e n  n o t ic e  o f  such 
d e f a u l t  and o f  h is  e le c t io n  t o  cause to  be 
s o ld  th e  h e r e i n  d escr ib e d  p r o p e r t y  to  s a t i s f y  
t h e  o b l i g a t i o n  h e r e o f ,  and s h a l l  cause such 
n o t i c e  t o  be re c o rd e d  in  t h e  o f f i c e  o f  th e  
r e c o r d e r  o f  each  re c o rd in g  p r e c i n c t  w h e re in  
s a id  r e a l  p r o p e r t y  o f  [s ic ]  some p a r t  t h e r e o f  
i s  s i t u a t e d .

(Em phasis a d d e d ) . C o u n s e l lo rs  re a s o n s  t h a t  th e  language  
" B e n e f i c i a r y  s h a l l  e x e c u te "  must be c o n s tr u e d  as a l i m i t a t i o n  on 
the C o n ra d s '  r i g h t  t o  do an yth in g  e l s e .  However, we b e l ie v e  
t h a t  t h e  o n ly  l o g i c a l  i n t e r p r e t a t i o n  o f  t h i s  language  re q u ire s  
the C o n ra d s  t o  e x e c u te  t h e  n o t ic e  o n ly  a f t e r  th e y  have " e le c te d "  
the rem edy o f  n o n j u d i c i a l  fo r e c lo s u r e .  The Conrads a re  e n t i t l e d  

to  e x e r c i s e  any o t h e r  re m e d ie s  p e r m i t t e d  by la w .
We c o n c lu d e  t h a t  th e  deed o f  t r u s t  does n o t  l i m i t  the  

Conrads t o  t h e  remedy o f  n o n ju d ic ia l  f o r e c l o s u r e .  The t r u s t  deed

3 .  See F o w le r  v .  C i ty  o f  A n c h o ra g e , 583 P . 2d 817 , 320 
(A laska  1978) ( "U n le s s  t h e  c o n te x t  o t h e r w is e  i n d i c a t e s ,  th e  use
o f  th e  w o rd  ' s h a l l '  d e n o te s  a m andatory i n t e n t . " )



does not e x p r e s s ly  p r e c lu d e  a s u i t  on th e  n o t e .  The f a c t  t h a t  a
c r e d i t o r  may f o r e c lo s e  n o n j u d i c i a l l y  does n o t  im p ly  t h a t  i t  may

4n o t  f o r e c lo s e  j u d i c i a l l y .  Because th e  C o n ra d s ' rem edies  were 
n o t e x p r e s s ly  w a ived  i n  th e  n o te  o r  deed o f  t r u s t ,  th e y  had th e  
r i g h t  to  sue on th e  n o te  o r  fo re c lo s e  th e  s e c u r i t y .  T h e r e f o r e ,  
th e  s u p e r io r  c o u r t  e r r e d  as a m a t te r  o f  law  when i t  e n te re d  
summary ju d g m e n t a g a in s t  th e  Conrads on t h e i r  r i g h t  to  sue on th e  
note."*

4 .  AS 3 4 .2 0 . 0 7 0 ( a )  p ro v id e s  i n  p a r t :
I f  a deed o f  t r u s t  i s  e x e c u te d  co n vey in g  

r e a l  p r o p e r t y  lo c a t e d  in  th e  s t a t e  t o  a 
t r u s t e e  as s e c u r i t y  f o r  th e  paym ent o f  an 
in d e b te d n e s s  and th e  deed p r o v id e s  t h a t  in  
c a s e  o f  d e f a u l t  o r  noncom pliance w i t h  th e  
te rm s  o f  th e  t r u s t ,  th e  t r u s t e e  may s e l l  th e  
p r o p e r t y  f o r  c o n d i t io n  b ro k e n , th e  t r u s t e e ,  
i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e c l o s u r e  and 
s a l e , may e x e c u te  th e  t r u s t  by s a le  o f  th e  
p r o p e r t y ,  upon th e  c o n d i t io n s  and i n  th e  
m anner s e t  f o r t h  i n  th e  deed o f  t r u s t ,  
w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  
f o r e c lo s u r e  and o r d e r  o f  s a le  f ro m  th e  c o u r t ,

(Emphasis a d d e d ) .
5 .  The s u p e r io r  c o u r t  ap p eare d  con cern ed  t h a t  th e  

Conrads f i l e d  s u i t  on th e  n o te  w ith o u t  p r o v id i n g  C o u n s e l lo rs  any 
n o t ic e  o f  d e f a u l t .  P a ra g ra p h  B6 o f  th e  deed o f  t r u s t  r e q u i r e s  
th e  Conrad3 t o  re c o r d  a n o t i c e  o f  d e f a u l t  as one o f  th e  s tep s  
le a d in g  t o  n o n j u d i c i a l  f o r e c lo s u r e .  H ow ever, no n o t ic e  i 3  
re q u ire d  i f  th e  Conrads pursue one o f  th e  o th e r  rem edies  
a v a i l a b l e  t o  them as s e c u re d  c r e d i t o r s .  See Sm ith  v .  C e r t i f i e d  
R e a l t y ,  585 P . 2d 2 9 3 ,  294 (C o lo .  App. 1 9 7 8 ) ,  a f f ' d , 575 P . 2d 1043 
(C o lo . 1979 ) (d e b to r  has no e q u i t a b le  r i g h t  to  cu re  d e f a u l t  in  an 
a c t io n  b r o u g h t  s o l e l y  on a p ro m is so ry  n o te )  .
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I I I .  CONRAD I I :  IS  THE CREDITORS' CLAIM FOR JUDICIAL FORECLOSURE
PRECLUDED BY  THE PRIOR SUIT ON THE NOTE?

C o u n s e l lo rs  argues  t h a t  th e  C onrads ' c la im  f o r  j u d i c i a l  
f o r e c l o s u r e  i s  p re c lu d e d  by th e  judgm ent on th e  n o te .  The 
Conrads c o n ten d  t h a t  j u d i c i a l  f o r e c lo s u r e  was n o t  addressed in  
Conrad I .

We d e s c r ib e d  th e  c la im  p r e c l u s i v e  e f f e c t  o f  a p r i o r
• *

judgm ent i n  S t a t e  v .  S m i t h , 720 P . 2d 4 0 ,  41 (A la s k a  1 9 8 6 ) ,  as
f o l l o w s :

Under th e  d o c t r in e  o f  re s  j u d i c a t a
(c la im  p r e c l u s i o n ) , a judgm ent on th e  m e r i t s  

o f  a c o n tr o v e r s y  b a rs  subsequent s u i t s
betv/een th e  same p a r t i e s  a s s e r t i n g  th e  same 
c la im  f o r  r e l i e f  when th e  m a t t e r  r a is e d  was 
o r  c o u ld  have been d e c id e d  i n  th e  f i r s t  s u i t .
P a n k ra tz  v .  S t a t e ,  D ep artm en t o f  H ighw ays ,
652 P . 2d 68 , 74 (A la s k a  1 9 8 2 ) ;  Calhoun v .
G r e e n in g , 636 P . 2d 6 9 ,  7 1 -7 2  (A la s k a  1981) .
The R e s ta te m e n t  (Second) o f  Judgments § 2 4 (a )
(1982 ) s t a t e s  t h a t  th e  c la im  e x t in g u is h e d , by 
th e  f i r s t  ju dg m en t:

in c lu d e s  a l l  r i g h t s  o f  th e  p l a i n t i f f  to  
rem ed ies  a g a in s t  th e  d e fe n d a n t  w i t h  
r e s p e c t  t o  a l l  o r  any p a r t  o f  th e
t r a n s a c t i o n ,  o r  s e r i e s  o f  connected  
t r a n s a c t i o n s ,  o u t  o f  w h ich  th e  a c t io n  
a r o s e .

A mere change i n  th e  l e g a l  th e o r y  a s s e r te d  
• w i l l  n o t  a v o id  th e  p r e c l u s i v e  e f f e c t  o f  th e  

f i r s t  ju d g m e n t.  P a n k r a tz ,  652 P . 2d a t  74 .
A r g u a b ly ,  Conrad I I  i s  b a r r e d  u nd er t h i s  re a s o n in g .  Conrad I
in v o lv e d  t h e  same p a r t i e s  and r e s u l t e d  in  a judgm ent on th e  mer­
i t s .  The Conrads c o u ld  have io ir .e d  a c la im  f o r  j u d i c i a l
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f o r e c lo s u r e  w i t h  t h e i r  c la im  f o r  judgm ent on th e  n o te .  Thus, i t  
i s  i r r e l e v a n t  w h e th e r  th e  Conrad I  c o u r t  r u le d  on t h i s  i s s u e . 6

On th e  o th e r  hand, th e  common law  p e rm its  a c r e d i t o r  to  
j u d i c i a l l y  f o r e c lo s e  a s e c u r i t y  f o l lo w in g  an a c t i o n  on th e  n o te .
E . g . , F o o t h i l l s  H o ld in g  C o rp . v .  T u ls a  R ig ,  R e e l & M f g . , 393 P . 2d 
749 , 751 (C o lo .  1 9 6 4 ) ;  Berg v .  L i b e r t y  Fed . S av . & Loan A s s ’ u ,
428 A . 2d 3 4 7 ,  3 4 8 -4 9  (D e l .  .1 9 8 1 ) ;  K lo n d ik e ,  I n c .  v .  B l a i r , 211
So. 2d 4 1 ,  4 2 -4 3  ( F l a .  App. 1 9 6 3 ) .  M o re o v e r ,  AS 0 9 .4 5 .2 0 0
p e r m its  an a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e  " a f t e r  th e  pendency o f  
an a c t i o n  f o r  th e  r e c o v e r y  o f  a [s e c u re d ]  d e b t , "  p ro v id e d  t h a t  
th e  c r e d i t o r  p r e v a i l s  i n  th e  p r i o r  a c t io n  and i t s  judgm ent

7re m a in s  u n s a t i s f i e d  i n  w ho le  o r  m  p a r t .
We b e l i e v e  t h a t  t h i s  s i t u a t i o n  i s  b e s t  v iew ed  as an 

e x p re s s  s t a t u t o r y  e x c e p t io n  to  g e n e r a l  p r i n c i p l e s  o f  res  
j u d i c a t a .  A c r e d i t o r  need n o t j o i n  i t s  c la im  f o r  j u d i c i a l  
f o r e c lo s u r e  i n  th e  s u i t  f o r  re c o v e ry  on th e  n o te  a t  th e  r i s k  o f  
l o s in g  i t s  s e c u r i t y .  I n  one sense , th e  subsequent f o r e c lo s u r e  

may be c o n s id e re d  a s p e c ia l  form  o f  e x e c u t io n  on th e  p r i o r

6 .  To th e  e x t e n t  t h a t  C o u n s e l lo rs  a rgu es  t h a t  t h i s  
is s u e  i s  p re c lu d e d  by  Conrad I , i t  i s  r e l e v a n t  w h e th e r  th e  f i r s t  
c o u r t  r u l e d  on th e  j u d i c i a l  fo r e c lo s u r e  q u e s t io n .  We ag re e  w i t h  
th e  Conrads t h a t  th e  s u p e r io r  c o u r t  d id  n o t  r u l e  t h a t  th e  Conrads 
a r e  l i m i t e d  to  n o n j u d i c i a l  f o r e c lo s u r e ;  d e s p i te  C o u n s e l lo r s '  b e s t  
e f f o r t s  t o  o b t a in  a d e c is io n  on t h i s  q u e s t io n ,  th e  c o u r t  l e f t  i t  
u n r e s o lv e d .

7 .  See AS 0 9 . 4 5 . 2 0 0 ,  supra n o te  2 .

8
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judgm ent f o r  th e  c r e d i t o r .  Under AS 0 9 . 4 5 . 2 0 0 ,  th e  c r e d i t o r  may
gb r in g  th e s e  c la im s  c o n s e c u t iv e ly .

The d e c is io n  o f  th e  s u p e r io r  c o u r t  i n  F i l e  No. S -1996  
i s  REVERSED; th e  d e c is io n  i n  F i l e  No. S -210 2  i s  AFFIRMED. The 
cases a r e  REMANDED to  th e  s u p e r io r  c o u r t  f o r  f u r t h e r  p ro c e e d in g s . 
The Conrads may e l e c t  w h e th e r  to  p ro ceed  w i t h  th e  s u i t  on th e  
n o te  o r  th e  f o r e c lo s u r e .

8 .  However, when th e  c r e d i t o r  r e s o r t s  f i r s t  to  
j u d i c i a l  f o r e c l o s u r e ,  f a i l u r e  to  j o i n  i t s  c la im  f o r  a d e f ic ie n c y  
judgm ent may r e s u l t  i n  c la im  p r e c lu s io n .  See AS 0 9 .4 5 .1 7 0 ;  see 
a ls o  D a r n e l l  v .  D en to n , 669 P . 2d 9 8 1 , 983 ( A r i z .  App. 1 9 8 3 ) ;  b u t  
see P e r p e t u a l  B ld g .  & Loan A s s ‘ n v .  B rau n , 242 S .E .2 d  407 (S .C . 
1 9 7 8 ) .



NOTICE: This opinion is  subject to formal correction before
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T h is  a p p e a l  p re s e n ts  th r e e  q u e s t io n s .  The f i r s t  ques­
t i o n  i s  w h e th e r  a se cu red  c r e d i t o r  i n i t i a l l y  may ig n o re  th e  secu­
r i t y  and sue f o r  a p e r s o n a l  judgment on th e  u n d e r ly in g  d e b t ,  ab­
s e n t  an agreem ent to  th e  c o n t r a r y .  The second i s  w h e th er  the
c r e d i t o r  ag ree d  to  l i m i t  i t s  remedy to  f o r e c lo s u r e  o f  th e  s e c u r i ­
t y .  The t h i r d  i s  w h e th e r  th e  s u i t  on th e  d e b t e x t in g u is h e s  the  
s e c u r i t y  as a m a t te r  o f  l a w . #fc

I .  FACTUAL AND PROCEDURAL BACKGROUND ®
H a ro ld  Moening and Ronald  R iv a r d  became b u s in es s  asso­

c i a t e s  i n  1 9 8 3 . P r i o r  t o  t h e i r  a s s o c ia t io n ,  R iv a r d  was th e  s o le  
s h a re h o ld e r  o f  Q uest E n t e r p r i s e s ,  I n c .  (Q u e s t ) .  Moening agreed
t c  g u a ra n te e  Q u e s t 's  d e b ts  ' t o  A la s k a  M u tu a l  Bank (AMB) in  e x -

1change f o r  a 40% i n t e r e s t  i n  th e  b u s in e s s .
To e f f e c t u a t e  th e  g u a ra n te e , '  Moening e x e c u te d  a

2$ 7 0 0 ,0 0 0  deed o f  t r u s t  n o te  i n  f a v o r  o f  AMB. The n o te  was se­
cu red  by a deed o f  t r u s t  on M o e n in g 's  home, and on th e  p ro p e r ty
w hich  o r i g i n a l l y  s e c u re d  th e  Quest o b l i g a t i o n s  e x t in g u is h e d  by
th e  c o n s o l i d a t i o n .  M oen ing  d e f a u l t e d .  L a t e r  M oening execu ted  a 
se cu red  p ro m is s o ry  n o te  f o r  $ 3 3 ,0 0 0  to  g u a ra n te e  th e  d e b t  fo r

1 .  C o l le e n  Moening i s  a named d e fe n d a n t  because she 
c o -s ig n e d  many o f  t h e  o b l ig a t io n s  w i t h  h e r  husband H aro ld  
M o en in g .

2 .  The p r i n c i p a l  was p a y a b le  on demand i n  a s in g le  
i n s t a l l m e n t .  A bsent a demand, th e  n o te  was due on May 7 ,  1985 .
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p r o p e r ty  p urchased  by Q uest i n  P e te r s  C re e k .^  Moening d e f a u l t e d  

on t h i s  n o te  as w e l l .
AMB f i l e d  a c o m p la in t  a g a in s t  Moening s e e k in g  a p e rs o n ­

a l  judgm ent on th e  n o t e s .  I t  d id  n o t  f o r e c lo s e  th e  deeds o f  
t r u s t  n or a t te m p t  to  e x e r c i s e  th e  power o f  s a le .  The s u p e r io r  
c o u r t  e n te r e d  summary ju dg m en t f o r  AMB, c o n c lu d in g  t h a t  AMB had 
th e  r i g h t  i n i t i a l l y  to  ig n o r e  i t s  s e c u r i t y  and sue on th e  n o te .  
The c o u r t  e n te r e d  a money judgm ent f o r  $ 7 3 3 ,0 0 0  in  p r i n c i p a l  due 
on th e  n o t e s ,  p lu s  a c c ru e d  i n t e r e s t ,  c o s t s ,  and a t t o r n e y 's  f e e s .  
I n  a d d i t i o n ,  th e  c o u r t  o r d e r e d  t h a t  th e  notes  should  be f i l e d  
w it h  th e  c o u r t ,  m arked " C o n d i t i o n a l l y  C a n c e l le d "  and , " i f  

subsequent e x e c u t io n  on th e  judgm ent does n o t  s a t i s f y  i t ,  the  
amount by w h ich  i t  i s  n o t  s a t i s f i e d  may form th e  b a s is  o f  
j u d i c i a l  o r  n o n - j u d i c i a l  f o r e c l o s u r e  o f  th e  c o l l a t e r a l  s e c u r in g  
th e  p ro m is s o ry  n o te s ."

Moening a p p e a ls  on th e  grounds t h a t  (1) as a m a t te r  o f  
la w ,  AMB must e x h a u s t  th e  s e c u r i t y  f i r s t ;  (2) AMB ag reed  to  
e x h a u s t  t h e  s e c u r i t y  f i r s t ;  and (3) AMB w aived  i t s  s e c u r i t y  by

4s u in g  on th e  n o te s .  F o r  th e  re aso n s  h e r e i n a f t e r  s e t  f o r t h ,  we 
a f f i r m  th e  judgm ent o f  t h e  s u p e r io r  c o u r t .

3 .  The n o te  was se c u re d  by a deed o f  t r u s t  i d e n t i c a l  
to  t h a t  s e c u r in g  th e  $700 , 00A n o t e .  The t r u s t  deed i s  n o t  p a r t  
o f  th e  r e c o r d .

4 .  Moening a ls o  a rgu es  t h a t  AMB f a i l e d  to  jo i n  
in d is p e n s a b le  p a r t i e s  ( R iv a r d  and Q u e s t ) .  A la s k a  R. C iv .  P. 
1 9 ( b ) .  T h is  i s  an a c t i o n  to  c o l l e c t  a d e b t .  N e i t h e r  R iv a rd  nor
(F o o tn o te  C o n t in u e d )
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Moening a rg u e s  t h a t  a se cu red  c r e d i t o r  may n o t  ig n o re  
th e  s e c u r i t y  and sue on th e  u n d e r ly in g  o b l i g a t i o n ;  i t  must f i r s t  
e x h a u s t  th e  s e c u r i t y .  AMB contends t h a t  a secured  c r e d i t o r  has 
th e  o p t io n  to  f o r e c lo s e  o r  sue on th e  n o t e ,  and t h a t  i t  may p u r ­
sue th e s e  rem ed ies  c o n c u r r e n t l y  o r  c o n s e c u t iv e ly .

S t a t u t e s  p ro v id e  a . .secured c r e d i t o r  w i t h  a v a r i e t y  o f  
re m ed ies  when th e  d e b to r  d e f a u l t s .  F o r  exam p le , th e  c r e d i t o r  may 
b r in g  an a c t io n  f o r  j u d i c i a l  f o r e c l o s u r e .  AS 0 9 . 4 5 . 1 7 0 . 5 The 
c r e d i t o r  i s  th e n  e n t i t l e d  to  a d e f i c i e n c y  judgm ent a g a in s t  th e  
d e b t o r .  I d . ;  Sm ith  v ,  S h o r t a l l , 732 P . 2d 5 4 8 ,  549 (A la s k a  1 9 8 7 ) ;  
Suber v .  A la s k a  S t a t e  Bond Comm., 414 P . 2d 5 4 6 ,  5 5 5 -5 6  (A la s k a

I I .  T H E  R I G H T S  OF A S E C U R E D  C R E D I T O R

(F o o tn o te  C o n t in u e d )
Q uest was a p a r t y  t o  th e  n o te  arid n e i t h e r  has an i n t e r e s t  in  t h i s  
l a w s u i t .  C i v i l  R u le  1 9 ( a ) ( 2 ) .  M o re o v e r ,  t h e i r  absence does n o t  
p re c lu d e  g r a n t in g  c o m p le te  r e l i e f  be tw een  Moening and AMB. C i v i l  
R ule 1 9 (a )  ( 1 ) .  The f a c t  t h a t  Moening may have c la im s  a g a in s t  
R iv a r d  a r i s i n g  from  o t h e r  a g re e m e n ts ,  o r  t h a t  R iv a rd  and Quest 
may have i n t e r e s t s  o f  r e c o r d  i n  th e  s e c u r i t y ,  does n o t  re n d e r  
them in d is p e n s a b le  t o  AMB's s u i t  on th e  n o te .

5 .  AS 0 9 .4 5 . 1 7 0  p r o v id e s :
A p e rs o n  h a v in g  a l i e n  upon r e a l  

p r o p e r t y ,  o t h e r  th a n  t h a t  o f  a judgm ent, 
w h e th e r  c r e a t e d  by m ortgage o r  o th e r w is e ,  to  
se cu re  a d e b t  o r  o t h e r  o b l i g a t i o n  may b r in g  
an a c t i o n  t o  f o r e c lo s e  th e  l i e n .  In  th e  
a c t i o n ,  th e  c o u r t  may d i r e c t  th e  s a le  o f  th e  
encumbered p r o p e r t y  o r  a p o r t i o n  o f  i t  and 
th e  a p p l i c a t i o n  o f  th e  p ro ceed s  o f  th e  s a le  
to  th e  paym ent o f  c o s t s ,  expenses o f  s a le ,  
and th e  amount due th e  p l a i n t i f f .  The 
judgm ent s h a l l  a ls o  d e te rm in e  th e  p e rs o n a l  
l i a b i l i t y  f o r  th e  payment o f
t f te ~ d e b t  secu re d  bv th e  l i en and be e n te re d  
a c c o r d i n g l y .
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1966) . The d e b to r  has a s t a t u t o r y  r i g h t  o f  re d e m p tio n  f o r  tw e lv e  
m onths a f t e r  th e  s a le  i s  c o n f irm e d .  AS 0 9 . 4 5 . 1 9 0 ,  0 9 .3 5 .2 5 0 .

The c r e d i t o r  may e l e c t  to  co n d u c t  a n o n j u d i c i a l  f o r e ­
c lo s u r e  s a le  i f  th e  deed o f  t r u s t  p r o v id e s  f o r  t h i s  remedy. 
S u b e r , 414 P . 2d a t  5 5 5 -5 6 ;  AS 3 4 . 2 0 . 0 7 0 ( a ) .  ̂ The c r e d i t o r  i s  not 
e n t i t l e d  to  a d e f i c i e n c y  judgm ent f o l l o w i n g  a n o n j u d i c i a l  f o r e ­
c l o s u r e .  S m i t h , 732 P . 2d a t^ 5 4 9 ;  AS 3 4 . 2 0 . 1 0 0 . 7 The d e b to r  is  
n o t  e n t i t l e d  to  redeem th e  p r o p e r t y ,  u n le s s  th e  deed o f  t r u s t  
p r o v id e s  o t h e r w is e .  AS 3 4 . 2 0 . 0 9 0 ( a ) .

6 .  AS 3 4 .2 0 .0 7 0 ( a )  p ro v id e s  i n  p a r t ;
I f  a deed o f  t r u s t  i s  e x e c u te d  c o n v e y in g  

r e a l  p r o p e r ty  lo c a t e d  i n  th e  s t a t e  to  a 
t r u s t e e  as s e c u r i t y  f o r  th e  paym ent o f  an 
in d e b te d n e s s  and th e  deed p r o v id e s  t h a t  i n  
ca se  o f  d e f a u l t  o r  noncom pliance  w i t h  th e  
te rm s  o f  th e  t r u s t ,  th e  t r u s t e e  may s e l l  th e  
p r o p e r t y  f o r  c o n d i t io n  b ro k e n ,  t h e  t r u s t e e ,  
i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e c l o s u r e  and 
s a l e , may e x e c u te  th e  t r u s t  by s a le  o f  th e  
p r o p e r t y ,  upon th e  c o n d i t io n s  and i n  th e  
m anner s e t  f o r t h  i n  th e  deed o f  t r u s t ,  
w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  
f o r e c lo s u r e  and o r d e r  o f  s a le  fro m  th e  c o u r t

(Em phasis a d d e d ) .
7 .  AS 3 4 .2 0 .1 0 0  p ro v id e s ;

When a s a le  i s  made by a t r u s t e e  u nd er a 
deed o f  t r u s t ,  as a u th o r iz e d  by AS 3 4 .2 0 .0 7 0  
—  3 4 .2 0 .1 3 0 ,  no o th e r  o r  f u r t h e r  a c t i o n  o r  
p ro c e e d in g  may be ta k e n  n o r  judgm ent e n te r e d  
a g a i n s t  th e  maker o r  th e  s u r e t y  o r  g u a r a n to r  
o f  th e  m aker, on th e  o b l i g a t i o n  se cu red  by 
t h e  deed o f  t r u s t  f o r  a d e f i c i e n c y .

•
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S t a t u t e s  a ls o  r e f e r  to  an a c t io n  on th e  u n d e r ly in g  ob­
l i g a t i o n .  A la s k a  S t a t u t e  0 9 .4 5 .2 0 0  p r o v id e s :

jgh

D u r in g  o r  a f t e r  th e  penSency o f  an 
a c t io n  f o r  th e  re c o v e ry  o f  a d e b t  secured  by 
a l i e n  m en tio n ed  i n  AS 0 9 .4 5 . 1 7 0 ,  an a c t io n  
c a n n o t  be m a in ta in e d  f o r  th e  f o r e c lo s u r e  o f  
t h e  l i e n  u n le s s  judgm ent i s  g iv e n  i n  t h a t  
a c t io n  t h a t  th e  p l a i n t i f f  r e c o v e r  th e  d e b t  o r  
a p a r t  o f  i t ,  and an e x e c u t io n  is s u e d  in  th e  
a c t i o n  a g a in s t  th e  p r o p e r ty  o f  th e  d e fe n d a n t  
i s  r e tu r n e d  u n s a t i s f i e d  i n  w ho le  o r  i n  p a r t .

The c l e a r  i m p l i c a t i o n  o f  t h i s  s e c t io n  i s  t h a t  th e  c r e d i t o r  may 
sue d i r e c t l y  on th e  n o te  w i t h o u t  f i r s t  f o r e c lo s in g  th e  p r o p e r ty .  
M o re o v e r ,  i f  th e  c r e d i t o r  p r e v a i l s  i n  t h e  l e g a l  a c t io n  and cannot  
s a t i s f y  t h e  judgm ent a g a in s t  th e  d e b t o r 's  p e rs o n a l  p r o p e r t y ,  i t  
may th e n  m a in t a in  an a c t i o n  f o r  j u d i c i a l  f o r e c lo s u r e  o f  th e  secu­
r i t y .

The s u p e r io r  c o u r t  o r d e r  a ls o  p e r m its  AMB t o  fo r e c lo s e  
n o n j u d i c i a l l y  i f  th e  judgm ent on th e  n o te  i s  r e tu r n e d  u n s a t is ­
f i e d .  M oening  argu es  t h a t ,  even i f  AMB i n i t i a l l y  may ig n o re  th e  
s e c u r i t y ,  i t  may n o t  f o r e c lo s e  n o n j u d i c i a l l y  a f t e r  o b t a in in g  a 

ju dg m en t on th e  n o te .
The a n t i - d e f i c i e n c y  s t a t u t e  p r o h i b i t s  a d e f ic ie n c y  

ju dg m en t f o l l o w i n g  e x e r c i s e  o f  a power o f  s a le ;  how ever, i t  does 
n o t  p r e c lu d e  th e  e x e r c is e  o f  a power o f  s a le  f o l lo w in g  a judgment 
on t h e  n o t e .  AS 3 4 . 2 0 . 1 0 0 ,  supra  n o te  7 .  Under th e  common la w ,
a p r i o r  s u i t  on th e  n o te  does n o t  p re c lu d e  subsequent j u d i c i a l  o r
^  . \ ~ n o n j u d i c i a l  f o r e c lo s u r e  o f  th e  s e c u r i t y .  F o o t h i l l s  H o ld in g  Corp.

L  V .  T u ls a  R ig ,  R e e l & M f g . , 393 P . 2d 7 4 9 ,  751 (C o lo . 1 9 6 4 ) ;  Berg
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v .  L i b e r t y  Fed. S av in as  & Loan , 428 A . 2d 34 7 , 348 -4 9  (D e l .  1 9 8 1 ) ;  
K lo n d ik e .  I n c .  v .  B l a i r , 211 So. 2d 4 1 ,  42 -43  ( F l a .  App. 1 9 6 8 ) .  
The d o c t r i n e  o f  e l e c t i o n  o f  rem edies does no t a p p ly ,  because 

f o r e c l o s u r e  and a s u i t  on th e  n o te  a re  n o t  in c o n s is t e n t  re m e d ie s . 
K lo n d ik e ,  211 So. 2d a t  42; Norwood R e a l ty  v .  F i r s t  Fed. Sav ings  
& L o a n , 109 S .E .  2d 844 (Ga. App. 1 9 5 4 ) ;  Skach v .  Lyd on , 306 N .E .  
2d 4 8 2 ,  485 (1 1 1 .  App. 1 9 7 3 )  ̂ See a ls o  55 Am. J u r .  2d M ortgages  
§ 543 , a t  523 (1971) .

We co n c lu d e  t h a t  th e  s t a t u t e s  p e r m it  a secured  c r e d i t o r  
i n i t i a l l y  t o  ig n o re  th e  s e c u r i t y  and sue on th e  n o te .  Once th e  
c r e d i t o r  o b t a in s  a p e rs o n a l  judgm ent w hich  i s  r e tu r n e d  u n s a t i s ­
f i e d  i n  w ho le  o r  i n  p a r t ,  th e  c r e d i t o r  may j u d i c i a l l y  o r

Qn o n j u d i c i a l l y  f o r e c lo s e  t h e ' s e c u r i t y .

8 .  In  Sm ith  v .  S h o r t a l l , 732 P . 2d a t  5 4 9 ,  we h e ld  
t h a t  a spouse who n o n j u d i c i a l l y  fo re c lo s e d  a deed o f  t r u s t  
s e c u r in g  h e r  fo rm e r  h u s b an d 's  p r o p e r t y  d i v i s i o n  o b l i g a t i o n  was 
n o t  e n t i t l e d  t o  a d e f i c i e n c y  judgm ent under AS 3 4 .2 0 .1 0 0 .  In  
d i c t a  we s t a t e d :

The o b l i g a t i o n  was e v id e n c e d  by a p ro m is so ry  
n o te  and se cu red  by a deed o f  t r u s t .  When 
[D e b to r ]  d e f a u l t e d  on th e  o b l i g a t i o n ,  [ C r e d i -

• t o r ]  had s e v e r a l  o p t io n s .  She c o u ld  have 
w a iv e d  rhe s e c u r i t y  o f  th e  deed o f  t r u s t  and 
sued on th e  n o te .  O r ,  she c o u ld  have b ro u g h t  
an a c t io n  to  j u d i c i a l l y  fo r e c lo s e  th e  deed o f  
t r u s t ,  r e t a i n i n g  th e  r i g h t  to  re c o v e r  a 
d e f i c i e n c y  ju d g m en t. AS 0 9 .4 5 .1 7 0 ;  Suber v .
A la s k a  S t a t e  Bond C o m m itte e , 414 P . 2d 5 4 6 ,
555 (A la s k a  1966) . In s te a d ,  [ C r e d i t o r ]  
e le c t e d  th e  remedy o f  n o n - j u d i c i a l  f o r e c l o ­
s u r e .  By e l e c t i n g  t h i s  remedy, [ C r e d i t o r ]  
l o s t  h e r  r i g h t  to  re c o v e r  a d e f ic ie n c y  
judgm ent a g a in s t  [ D e b t o r ] .

(F o o tn o te  C o n t in u e d )
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When a n o te  i s  execu ted  and se cu red  by a deed o f  t r u s t ,  
th e  documents a re  re a d  and co n s tru e d  t o g e t h e r  as one c o n t r a c t  to  
a s c e r t a i n  th e  p a r t i e s '  i n t e n t .  I n  re  S u t to n  I n v . , 266 S .E .2 d
686 , 689 (N .C .  App. 1 9 8 0 ) ,  r e v ,  d e n ie d , 301 N .C .  90 (1 9 8 0 ) ;
H e r r in g to n  v .  M urphy, 446 P . 2d 5 9 5 ,  597 (O k la .  1 9 6 8 ) .  The con­
t r a c t  i s  i n t e r p r e t e d  t o  g iv e K e f f e c t  to  th e  re a s o n a b le  e x p e c ta ­
t io n s  o f  th e  p a r t i e s ,  lo o k in g  to  th e  la n g u a g e  o f  th e  c o n t r a c t ,  
th e  c irc u m s ta n c e s  s u rro u n d in g  i t s  a d o p t io n ,  and case law  i n t e r ­
p r e t i n g  s i m i l a r  ag ree m e n ts . C r a ig  T a y l o r  E q u ip ,  v .  P e t t ib o n e  
C o rp . , 659 P . 2d 594 , 597 (A la ska  1 9 8 3 ) .  A m b ig u i t ie s  a re  con­
s t r u e d  i n  f a v o r  o f  th e  d e b to r .  P a t to n  v .  F i r s t  F ed . Sav. & Loan 

A s s ' n , 578 P . 2d 1 5 2 , 156 ( A r i z .  1 9 7 8 ) .
Any ag reem ent betw een th e  p a r t i e s  t h a t  th e  c r e d i t o r  

w i l l  r io t seek  a d e f i c i e n c y  judgm ent and w i l l  lo o k  o n ly  to  th e  se­
c u r i t y  i s  e n f o r c e a b le .  S te rn  v .  I t k i n  B r o s . , 385 N .Y .S .2 d  753,

Q754 (N .Y .  Sup. 1 9 7 5 ) .  Such an ag ree m e n t i s  e n fo rc e d  even when
th e  s e c u r i t y  i s  d e s t ro y e d  by f o r e c lo s u r e  o f  a s u p e r io r  l i e n .  The

I I I .  T H E  P A R T I E S '  A G R E E M E N T

(F o o tn o te  C o n t in u e d )

I d . We d is a p p ro v e  o f  t h i s  d i c t a  i n s o f a r  as i t  suggests  t h a t  a 
s u i t  on th e  n o te  c o n s t i t u t e s  a l e g a l  w a iv e r  o f  t h e  s e c u r i t y .

9 .  A r i d e r  to  th e  S te rn  m ortg ag e  p ro v id e d  i n  p a r t :
On d e f a u l t  h e re u n d e r ,  no d e f i c i e n c y  judgm ent 
s h a l l  be so u g h t,  re n d e re d  o r  e n te r e d  a g a in s t  
t h e  m o rtg a g o r  and m ortgagees w i l l  lo o k  o n ly  
t o  th e  m ortgaged p re m is e s .

3 8 5  N . Y . S . 2 d  a t  7 5 4 .
- 8 -
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f o r m e r ly  secu red  i n f e r i o r  c r e d i t o r  i s  n o t  e n t i t l e d  to  sue on the  
n o t e .  L a c le d e  In v .  C o rp . v .  K a i s e r , 596 S .W .2d 36 , 39 (Mo. App. 
1 9 8 0 ) . 10

The $ 7 0 0 ,0 0 0  o b l i g a t i o n  was ev id en ce d  by a "deed o f
t r u s t  n o t e . "  By i t s  te rm s ,  Moening e x p r e s s ly  prom ised to  pay
p r i n c i p a l  and i n t e r e s t .  The n o te  a ls o  s t a t e d :

[E ]v e r y  p a r t y  s ig n in g  . . . t h i s  n o te  hereby  
. .  . b in d s  h im s e l f  th e re o n  as a p r i n c i p a l ,  .
. . and p ro m is e s ,  i f  t h i s  n o te  i s  n o t  t im e ly  
p a id  and i s  p la c e d  i r .  th e  hands o f  an a t t o r ­
ney f o r  c o l l e c t i o n ,  o r  s u i t  i s  b ro u g h t  
h e r e o n , to  pay a l l  c o s ts  o f  c o l l e c t i o n ,  
in c lu d in g  re a s o n a b le  a t t o r n e y 's  fe e s .

(Emphasis a d d e d ) . The n o te  c o n s t i t u t e s  a p e rs o n a l  o b l i g a t i o n  o f
M o en ing . I t  does n o t  p r e c lu d e  AMB from  s u in g  d i r e c t l y  on th e
n o t e .

The $ 3 3 ,0 0 0  d e b t  i s  e v id e n c e d  by a " s in g le  payment 
p ro m is s o ry  n o te "  i n  w h ich  Moening e x p r e s s ly  prom ised to  pay p r i n ­
c i p a l  and i n t e r e s t .  I n  case o f  d e f a u l t ,  Moening agreed  to  pay 
AMB's c o l l e c t i o n  c o s ts  and a t t o r n e y 's  f e e s .  I t  does n o t l i m i t  
AMB's a b i l i t y  t o  sue M o en in g .

1 0 .  The K a is e r  n o te  c o n ta in e d  th e  f o l lo w in g  p r o v is io n :
No p e r s o n a l  l i a b i l i t y  s h a l l  be a s s e r te d  

o r  be e n fo r c e a b le  a g a in s t  th e  m aker, i t  b e in g  
in te n d e d  t h a t  th e  s o le  remedy o f  th e  h o ld e r  
h e r e o f  be by th e  f o r e c lo s u r e  o f  th e  Deed o f  
T r u s t  and S e c u r i t y  Agreem ent . . . .

5 9 6  S , W . 2 d  a t  39 n. l .

- 9 -
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The deeds o f  ' . r u s t  s e c u r in g  th e  lo an s  c o n ta in  a power 
o f  s a le  p r o v is io n  p e r m i t t in g  n o n j u d ic i a l  f o r e c l o s u r e .  The t r u s t  
deeds a ls o  e x p re s s ly  a l lo w  j u d i c i a l  f o r e c l o s u r e . * *  They do not 
l i m i t  th e  c r e d i t o r ' s  r i g h t  to  ig n o re  th e  s e c u r i t y  and sue on th e  
n o te .

I V .  CANCELLING THE NOTES AND^TRUST DEEDS
When AMB s u b m itte d  a proposed judgm ent on th e  n o te s ,

Moening o b je c te d  because th e  judgm ent d id  n o t  in c lu d e  an o rd e r
12c a n c e l l i n g  th e  notes  and deeds o f  t r u s t  u n d er  C i v i l  R u le  7 8 ( d ) . 

AMB s u b m it te d  th e  o r i g i n a l  n o tes  to  th e  c o u r t ,  b u t  d id  n o t  subm it 
th e  t r u s t  d eed s . AMB re q u e s te d  t h a t  th e  n o te s  n o t  be c a n c e l le d  
i n  case t h e  p e rs o n a l  judgm ent was r e tu r n e d  u n s a t i s f i e d .  The su­
p e r i o r  c o u r t  o rd e re d  t h a t  th e  n o tes  be marked " C o n d i t i o n a l l y

1 1 .  The t r u s t  deed s t a t e s  in  p a r t :
In  th e  e v e n t  t h a t  t h i s  Deed o f  T r u s t  i s  

fo r e c lo s e d  as a m ortgage and s a id  p r o p e r t y  
s o ld  as a fo r e c lo s u r e  s a le  [ th e  p u rc h a s e rs  
may make n e c e s s a ry  r e p a i r s  o r  a l t e r a t i o n s ]  .

1 2 .  A la s k a  R. C iv .  P. 7 8 (d )  p r o v id e s :
In  a l l  cases in  w hich  a judgm ent upon a 

w r i t t e n  in s tru m e n t  i s  e n t e r e d ,  such 
in s t ru m e n t  s h a l l  be f i l e d  w i t h  th e  c o u r t ,  and 
u n le s s  th e  c o u r t  o th e rw is e  o r d e r s ,  i t  s h a l l  
be c a n c e l le d  by marks and w r i t i n g  upon i t s  
f a c e .  The c l e r k  s h a l l  r e t a i n  th e  same i n  th e  
f i l e s  u n le s s  o th e rw is e  d i r e c t e d  by th e  c o u r t .



C a n c e l le d . "  Moening a rg u es  t h a t  th e  s u p e r io r  c o u r t  e r r e d  by
f a i l i n g  t o  u n c o n d i t i o n a l l y  c a n c e l  th e  notes and t r u s t  d eeds,
e n t e r in g  t h e  o r d e r  w i t h o u t  adequate  b r i e f i n g ,  and e n t e r in g  th e
o r d e r  a f t e r  th e  n o t i c e  o f  a p p e a l  was f i l e d .

When judgm ent i s  e n te re d  on a w r i t t e n  in s t r u m e n t ,  th e
in s t r u m e n t  s h a l l  be f i l e d  w i t h  th e  c o u r t  and c a n c e l le d  on i t s
f a c e ,  u n le s s  th e  c o u r t  o r d e r s  o th e r w is e .  C i v i l  R u le  7 8 ( d ) .  We. *
p e r c e iv e  no re a s o n  why a se cu red  n o te  should  no t be s u b je c t  to  
t h i s  g e n e r a l  r u l e .  The n o te  merges w i t h  th e  ju dg m en t, and any 
f u r t h e r  p ro c e e d in g s  w i l l  be t o  e n fo rc e  th e  judgm ent r a t h e r  th a n  
th e  n o te .

I n  c o n t r a s t ,  t h e  deeds o f  t r u s t  should  n e i t h e r  be f i l e d  
w i t h  th e  c o u r t  n o r  c a n c e l l e d :

[A] judgm ent r e c o v e re d  upon a d e b t secured by 
a m o rtg ag e  does n o t  merge th e  mortgage n or  
o p e r a t e  as a d is c h a r g e ,  abandonment, o r  
r e l e a s e  o f  th e  m ortg ag e  s e c u r i t y .

. . . The m ortgage c o n t in u e s  to  secure  
such d e b t  and i s  n o t  r e le a s e d ,  d is c h a rg e d ,  o r  
s a t i s f i e d  by  a judgm ent on th e  d e b t ,  n o te ,  o r  
b on d . Such ju dg m en t s tan ds  s u b o rd in a te  to
th e  m o rtg ag e  l i e n .

S i l v e r  v .  W i l l i a m s , 175 A . 2d 67 3 , 676 (N .J .  Super. C t .  Ch. D iv .
1961) (em phasis  i n  o r i g i n a l ) , r e v 'd  on o th e r  g ro u n d s , 178 A . 2d
649 ( N .J .  S u p e r .  C t .  App. D iv .  1 9 6 2 ) .  In  essence, th e  c r e d i t o r
ends up w i t h  a s e c u re d  ju d g m e n t.

A lth o u g h  t h e  s u p e r i o r  c o u r t  c o u ld  have s im p ly  c a n c e l le d
th e  n o te s ,  i t  had d i s c r e t i o n  u nd er th e  r u l e  to  o r d e r  o th e r w is e .

- 1 1 -
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The c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  does n o t  c o n s t i t u t e  an abuse 
o f  t h a t  d i s c r e t i o n . ^

AFFIRMED.

I

1 3 . The re c o r d  does n o t  s u p p o r t  M o e n in g 's  a s s e r t io n  
t h a t  th e  c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  was e n te r e d  a f t e r  Moening 
f i l e d  a n o t i c e  o f  a p p e a l .  The o r d e r  was e n te r e d  on Janu ary  7 . 
The n o t i c e  o f  a p p e a l  c o n ta in s  an i n i t i a l  f i l i n g  stamp o f  December 
19; h o w eve r , t h a t  stamp was c a n c e l le d  and th e  n o t ic e  shows a 
second stamped f i l i n g  d a te  o f  J a n u a ry  7 .

- 1 2 -



A L A S K A  S T A T E  S E N A T E

JOE P. JOSEPHSON
DISTRICT H ANCHORAGE 

3111 C STREET. SUITE 330 
ANCHORAGE. ALASKA 99303 

(907)361-761 I ! fr ~ r~  ' ■ ■ 
V'v m j '

WHILE IN JUNEAU 
P.O. BOX V 

JUNEAU, ALASKA 996 
(907)463-4323

A p r i l

The Honorable Jalmar K e r t tu la  ChairSenate Jud ic ia ry  Committee Alaska State Senate P.O. Box VJuneau, Alaska 99801 
Dear Senator K e r t tu la :

I  am enclosing f o r  your cons ide ra tion  a d r a f t  b i l l  e n t i t le d  "an Act r e la t in g  to ju d i c i a l  and n o n ju d ic ia l f o r e c lo s u r e s " .
The Senate Committee on Economic Recovery adopted the concepts contained in  the d ra f t  and has recommended tha t the b i l l  be r e fe r re d  to your Ju d ic ia ry  Committee f o r  in t roduc t io n , and, in  add it io n , tha t a Ju d ic ia ry  Committee b i l l ,  i f  in troduced, should incorpora te  the concepts / g  contained in HB 549, e n t i t le d  "an Act r e la t in g  to no tice  ^requirements on the use o f  a deed o f  t r u s t " .  — *

QJiQThe enclosure i s  an e f f o r t  to reve rse  recent decisions o f  the Supreme Court o f  Alaska regarding c re d i t o r ' s  r ig h ts  in fo re c lo su re  s i tu a t io n s .  As a member o f  the Jud ic ia ry  Committee and as a member o f  the Committee on Economic Recovery, I  would recommend that le g i s la t i o n  be sponsored through the Jud ic ia ry  Committee f o r  cons ide ra tion  o f  the Senate..
P lease l e t  me know i f  you des ire  a d d it io n a l in fo rm ation  o r background.
With best wishes, I  am

Dt "  

U W -n U

w
' i y v U  •

S in ce re ly , ,

Joe P. Josephson State Senator
JP J : rak Enclosure
cc: Senator A r l i s s  Sturgulewski Senator L loyd Jones
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IK  THE SENATE

SENATE B IL L  NO.

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION 

A B IL L

F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  j u d i c i a l  and  n o n ju d i c a l  f o r e c lo

s u r e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t io n  1 . AS 0 9 .4 5 .1 7 0  i s  am ended to  r e a d :

S e c . 0 9 .4 5 .1 7 0 .  JUDGMENT ON FORECLOSURE OF L IE N . A p e rs o i

h a v in g  a l i e n  upon  r e a l  p r o p e r t y ,  o t h e r  th a n  t h a t  o f  a ju d g m e n t o r  ■ 

deed  o f  t r u s t , w h e th e r  c r e a te d  b y  m o r tg a g e  o r  o t h e r w is e ,  t o  s e c u re  . 

d e b t  o r  o t h e r  o b l i g a t i o n  may b r i n g  an  a c t i o n  t o  f o r e c lo s e  th e  l i e n

I n  th e  a c t i o n ,  th e  c o u r t  may d i r e c t  th e  s a le  o f  th e  encum be red  p ro p ­

e r t y  o r  a p o r t i o n  o f  i t  and th e  a p p l i c a t i o n  o f  th e  p ro c e e d s  o f  th i

s a le  t o  th e  p a ym en t o f  c o s t s ,  e xp e n se s  o f  s a le ,  a nd  th e  am oun t due th i

p l a i n t i f f .  The ju d g m e n t s h a l l  a ls o  d e te rm in e  th e  p e r s o n a l  l i a b i l i t ;  

o f  a d e fe n d a n t  f o r  th e  p a ym e n t o f  th e  d e b t  s e c u re d  b y  th e  l i e n  and b i 

e n te r e d  a c c o r d in g ly .

*  S e c . 2 . AS 0 9 .4 5 .1 7 0  i s  am ended b y  a d d in g  a new  s u b s e c t io n  to  re a d :

( b )  A deed  o f  t r u s t  may be  f o r e c lo s e d  o n ly  u n d e r  AS 3 4 .2 0 .0 7 0  • 

3 4 .2 0 .1 3 5 .

*  S e c . 3 . AS 3 4 .2 0  0 7 0 (a )  i s  am ended to  r e a d :

( a )  I f  a d ee d  o f  c r u s t  i s  e x e c u te d  c o n v e y in g  r e a l  p r o p e r t y

lo c a t e d  i n  th e  s t a t e  t o  a t r u s t e e  as s e c u r i t y  f o r  th e  paym en t o f  an 

in d e b te d n e s s  and th e  deed  p r o v id e s  t h a t  i n  c a s e  o f  d e f a u l t  o r  noncom ­

p l i a n c e  w i t h  th e  te rm s  o f  th e  c r u s t ,  th e  t r u s t e e  may s e l l  th e  p r o p e r t y  

f o r  c o n d i t i o n  b ro k e n ,  th e  t r u s t e e ,  i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e -
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th e  c o n d i t i o n s  and  i n  th e  c a n n e r  s e t  f o r t h  i n  th e  deed  o f  t r u s t ,  

w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  f o r e c lo s u r e  and o r d e r  o f  s a le  fro m  

th e  c o u r t ,  i f  th e  t r u s t e e  has c o m p l ie d  w i t h  th e  n o t i c e  r e q u ir e m e n ts  o f  

Cb) o f  t h i s  s e c t io n .  I f  th e  t r u s t  i s  e x e c u te d  b v  a s u i t  on th e  n o te  

and  f o r e c lo s u r e  and s a le  b v  th e  c o u r t ,  th e  f o r e c lo s u r e  and  s a le  e x t i n ­

g u is h e s  th e  deed  o f  t r u s t .

*  S e c . 4 . AS 3 4 .2 0 .1 0 0  i s  amended to  r e a d :

S e c . 3 4 .2 0 .1 0 0 .  DEFIC IENCY JUDGMENT PROH IB ITED . When a s a le  

a u t h o r i z e d  u n d e r  AS 3 4 .2 0 .0 7 0  -  3 4 .2 0 .1 3 5  i s  made b y  a t r u s t e e  u n d e r  a 

deed  o f  t r u s t ,  [AS AUTHORIZED BY AS 3 4 .2 0 .0 7 0  -  3 4 . 2 0 . 1 3 0 , ]  no o th e r  

o r  f u r t h e r  a c t i o n  o r  p r o c e e d in g  may be  ta k e n  n o r  ju d g m e n t e n te re d  

a g a in s t  th e  m ake r o r  th e  s u r e t y  o r  g u a r a n t o r  o f  th e  m a ke r [ , ]  on  th e  

o b l i g a t i o n  s e c u re d  b y  t h e  deed  o f  t r u s t  f o r  a d e f i c i e n c y .

*  S e c . 5 .  T h is  A c t  ta k e s  e f f e c t  im m e d ia te ly  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .





HOUSE COMMITTEE REPORT
FURTHER REFERRALS4 / 1 3 / 8 7

DATE
The J u d i c i a r y  Com m ittee  has c o n s id e re d  < J lu u u '

R e q u e s t in g  t h e  G o v e rn o r t o  c o n s id e r  a p p o in t in g  a p eace  o f f i c e r  nom in ated  by 
t h e  A la s k a  Peace O f f i c e r s  A s s o c ia i t o n  t o  s e rv e  on t h e  A la s k a  J u d i c i a l  
C o u n c i l .

RECQjPgKgDS;
[ ] r e p l a c e  w i t h  __________
[ ] a t t a c h e d  am endm ent(s)

[ ] t h e  same t i t l e
[ ] a new t i t l e

do pass  
do n o t  pass  
no recom m en d atio n  
i n d i v i d u a l  recom m endations  
a d d i t i o n a l  r e f e r r a l  t o  th e Committee

[ ] same as p r e v io u s  f i s c a l  note
p u b l is h e d  ______________________

[ »--] same as p r e v io u s  ze ro  f i s c a l  
n o te  p u b l is h e d  o 

SIGKTKS OTHER RECOKHEiniATIOKS:

ADOPTS: [ ]  l e t t e r  o f  i n t e n t

ATTACHES HEFT FISCAL NOTE(s) : 
[ ] f i s c a l  im p a c t
[ 3 z e ro  f i s c a l  n o te
[ ] z e r o  w i t h  a n a ly s i s

SIC3LEKG DO PASS:
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S e n a t o r  J i m  D u n c a n
P. O. Box V J uneau , A laska 99811 

(907) 465-4766

COMMITTEES: 
Finance 

Resources 

Budget a n d  Audit

May 4 , 1987

TO:
From: 
S u b j :

SCR 23 , r e q u e s t s  t h a t  t h e  G overnor a p p o in t  a peace o f f i c e r  
n om in ated  b y  t h e  A la s k a  Peace O f f i c e r  A s s o c ia t io n  (APOA) t o  
s e rv e  on t h e  A la s k a  J u d i c i a l  C o u n c i l .
A r t i c l e  4 ,  s e c t i o n  8 o f  th e  A la s k a  c o n s t i t u t i o n  s p e l l s  o u t  how 
t h e  A la s k a  J u d i c i a l  C o u n c il  i s  s e t  up.
APOA i s  t h e  l a r g e s t  la w  en fo rc e m e n t body i n  A la s k a  y e t  i s  n o t  
r e p r e s e n te d  on t h e  J u d i c i a l  C o u n c i l .
T h is  r e s o l u t i o n  i s  o f f e r e d ,  t o  a l lo w  t h e  G overn or t o  a p p o in t  a 
peace o f f i c e r  t o  t h e  J u d i c i a l  C o u n c i l ,  t h e  o n ly  o t h e r  way i s  t o  
amend t h e  c o n s t i t u t i o n .  T h is  i s  t h e  b e s t  approach  t o  ta k e  c a re  
o f  t h i s  p ro b le m , and a l l o w  t h e  APOA t h e  o p p o r t u n i t y  t o  be 
r e p r e s e n te d  on t h e  A la s k a  J u d i c i a l  C o u n c i l .
I  would r e s p e c t i v e l y  r e q u e s t  t h a t  t h i s  co m m ittee  g iv e  f a v o r a b le  
c o n s id e r a t io n  t o  SCR 23 .

House J u d i c i a r y  Com m ittee

SCR 23

D istrict C



1 Q 3 1  W .  F o u r t h  A v e n u e ,  S u i t e  3 0 1 ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1  ( 9 0 7 3  2 7 9 - 2 5 2 6

rvrn,m ,r r„P, . T„ B NON-ATTORNEY MEMBERS
EXEC^ DIRECTOR Mary Jana Fate

M' Brown HSbert J .  Hsnrtokeon, M.D.May 4 , 198 7 Ranee Murray

R e p r e s e n t a t iv e  John Sund 
House o f  R e p r e s e n t a t iv e s  • 
P .O . Box: V , M a i l  S to p :  3100  
Ju n eau , A la s k a  99811

ATTORNEY MEMBERS 
William T. Council Jemee D. GEmore 

Barbara L, 8chuhmann
CHAIRMAN. EX OFFICIO Jay A. Rcblnowltr 

Chlaf Just'ce 
8upremo Court

Dear R e p r e s e n t a t iv e  Sund:
We h a v e  been n o t i f i e d  t h a t  SCR 23 w i l l  be h e a rd  by House 

J u d i c i a r y  Com m ittee on Monday, May 4 .  The R e s o lu t io n  re q u e s ts  t h a t  
th e  G o v e rn o r  c o n s id e r  a p p o in t in g  a p eace  o f f i c e r  t o  f i l l  th e  v a c a n t  
n o n - a t t o r n e y  p o s i t i o n  on t h e  J u d i c i a l  C o u n c i l .  T h e  J u d i c i a l  
C o u n c i l  has d is c u s s e d  i t  b r i e f l y  and n e i t h e r  s u p p o rts  n o r  opposes 
t h e  r e s o l u t i o n .  H ow ever, we w is h  t o  p o i n t  o u t  t h a t  s in c e  1976 
p o l i c e  o f f i c e r s  have been p o l le d  d i r e c t l y  by th e  C o u n c i l  when th e  
r e t e n t i o n  o f  a s i t t i n g  ju d g e  was b e in g  c o n s id e re d .  P o l i c e  o f f i c e r s  
have h ad , and w i l l  c o n t in u e  t o  h a v e , t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  
i n  t h e  C o u n c i l 's  d e c is io n -m a k in g  p ro c e s s .

T h e r e  a r e  t h r e  
C o u n c i l .  O b v i o u s l y  
r e p r e s e n t a t i v e  on t h e  
f o c u s  i s  o r  s h o u l d  
p a r t i c u l a r  i n d i v i d u a l  
A r t i c l e  4 ,  S e c t io n  8 
s p e c i f i c a l l y  p r o v i d e s  
sh o u ld  be made " w i th o u t

e n o n - a t t o r n e y  m e m b e rs  on  t h e  J u d i c i a l  
, n o t  e v e r y  I n t e r e s t  g r o u p  c a n  h a v e  a 
C o u n c i l  and i t  seems t o  us t h a t  th e  p ro p e r  
be on t h e  g e n e r a l  q u a l i f i c a t i o n s  o f  t h e  

and n o t  h is  o r  h e r  o c c u p a t io n .  F u r t h e r ,  
o f  th e  C o n s t i t u t i o n  o f  th e  S t a t e  o f  A la s k a  

t h a t  a p p o in tm e n ts  t o  th e  J u d i c i a l  C o u n c i l  
r e g a r d  t o  p o l i t i c a l  a f f i l i a t i o n , "

P l e a s e  l e t  u s  kn o w  
r e g a r d in g  t h i s  l e g i s l a t i o n .

i f  y o u  h a v e  an y  f u r t h e r  q u e s t i o n s

S i n c e r e l y ,

ild M. Brown 
E x e c u t iv e  D i r e c t o r

H M B / j m z / 0 5 3





D a t e  r e f e r r e d :  3 / 2 8 / 8 8 F U R T H E R  R E F E R R A L S :

DATE:_
The  J u d i c i a r y  Committee has c o n s id e re d  CSSJR 12 (Ju d )_____
R e la t i n g  t o  t h e  d e t e r m in a t io n  o f  t h e  s t a t e ' s  b o u n d a r ie s  w i t h  th e  S o v ie t  
U n io n  and Canada.

RECOMMENDS:
[ ] r e p la c e  w i t h  ___________________________
[ ] a t ta c h e d  amendment(s)

[ do pass
[ ] do n o t  pass
[ ] no recom m endation
[ ] i n d i v i d u a l  recommendations
[ ] a d d i t i o n a l  r e f e r r a l  t o  th e

ADOPTS: [ ]  l e t t e r  o f  i n t e n t

[ ] th e  same t i t l e
[ ] a new t i t l e

Committee

ATTACHES NEW FISCAL N O T E (s ) : 
[ ] f i s c a l  im p a c t
[ ] z e ro  f i s c a l  n o te
[ ] z e ro  w i t h  a n a ly s is

[ ] same as p r e v io u s  f i s c a l  n o te
p u b l is h e d  ______________________

[ \SY  same as p r e v io u s  z e ro  f i s c a l  
n o te  p u b l is h e d  3 /  2 ^  / frfr" 

SIGNING OTHER RECOMMENDATIONS:
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LEGISLATIVE AFFAIRS AGENCY
LEGISLATIVE REFERENCE LIBRARY

May, 1988
Copies o f  m in u te s  l i s t e d  b e lo w  w ere o r i g i n a l l y  in c lu d e d  
i n  t h i s  f i l e .  The m in u te s  a re  a v a i l a b l e  on th e  STAIRS 
d a ta b a s e  CMPR. I n  o rd e r  t o  s a v e .s p a c e  co p ie s  o f  m inu tes  
have n o t  been l e f t  i n  th e  f i l e s . Mary Van Nimwegen

t f . J u D .  * h i W * /  • 3 0 ^ » h a  •



MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

STATE OF ALASKA 1987 L E G IS L A T IV E  SESSION
FISCAL NOTE

REQ UEST:
Bill Version: CSSJR  12 ( Jud)  

Publish Date: 3/V/88

Revision Date:------------------------------------  Agency AfTccfcd:
Title: R e la t in g  to  the  d e te rm in a t io n BRU ;
o f th e  s t a t e ' s  b o u n d a rie s  w ith  t he S o v i e t  Union 
Sponsor: U e n lin g  Components :
Requestor: _________ _________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 88
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT 
LAND &. STRUCTURES

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL ___________

POSITIONS:
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TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Senate  J u d ic ia r y  Com m ittee

Divisioa:
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Distribution (by preparer) : 
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Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agencyfies)
Senate Secretary

b v i m f f i  S e n a t L Ja y  K e r t t u la
S e n a te  J u d ic i a r y  C% u n it te e

Phone:, 
Date: -

465-3717
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Senate  D is tr ic t H
D ow ntow n , E lm e n d o rf, N o rth e a s t A n c h o rag e

Senator Rick Uehling

M arch 2 9 , 1988 Senate  F in an ce  C o m m ittee  
C h a ir, In te rn a tio n a l lY adc C o m m ittee  

V ice-C hair, S ta te  A ffa irs  C o m m ittee  
L a b o r  & C o m m erce  C o m m ittee

M E M O R A N D U M

FROM:

TO: R e p r e s e n t a t iv e  John Sund 
C h a i r ,  House .
S e n a to r  R ic k  '

RE S e n a te  J o i n t  R e s o lu t io n  12 " R e la t in g  t o  th e  
d e t e r m in a t io n  o f  t h e  s t a t e ' s  b o u n d a r ie s  w i t h  th e  
S o v ie t  U n io n  and C anada."

I  h ave  asked  s t a f f  t o  p r o v id e  t h e  f o l lo w in g  background and 
a n a ly s is  o f  SJR 1 2 , " R e la t in g  t o  t h e  d e t e r m in a t io n  o f  th e  
s t a t e ' s  b o u n d a r ie s  w i t h  th e  S o v ie t  U n io n  and C an ad a."
SJR 12 i s  d e s ig n e d  t o  g a in  A la s k a n  in v o lv e m e n t  i n  t h e  c u r r e n t  
n e g o t ia t io n s  betw een  t h e  U .S .  S t a t e  D ep artm en t and t h e  S o v ie t  
U nion  o v e r  t h e  o w n ers h ip  o f  f i v e  is la n d s  lo c a t e d  i n  t h e  A r c t i c  
Ocean o f f  t h e  n o r th e r n  c o a s t  o f  t h e  S o v ie t  U n io n .  The is la n d s  
i n  q u e s t io n  a r e  t h e  W ra n g e l l  and H e r a ld  I s la n d s  and t h e  t h r e e  
De Long I s l a n d s ,  a l l  lo c a t e d  o f f  A la s k a 's  n o r th w e s t  c o a s t  in  
th e  A r c t i c  Ocean.
I  f e e l  t h e  o n ly  way t o  e n fo rc e  A la s k a 's  b ou n dary  i n t e r e s t s  i s  
t o  have d i r e c t  A la s k a  r e p r e s e n t a t io n  i n  th e  n e g o t i a t in g  
p ro c e s s .  T h is  r e s o l u t i o n  s im p ly  asks t h a t  an A la s k a n  
r e p r e s e n t a t i v e  be in v o lv e d  i n  any f u t u r e  boundary  
n e g o t i a t io n s .  The p r e s e n t  n e g o t ia t io n s  o v e r  t h e  W ra n g e l l  
I s la n d s  boundary  d is p u t e  sh o u ld  have A la s k a n  r e p r e s e n t a t i o n ,  
h ow ever, t h e r e  w i l l  a ls o  be f u t u r e  n e g o t ia t io n s  o v e r  A la s k a 's  
b o u n d a r ie s  w i t h  Canada i n  t h e  n o r th e r n  A r c t i c  r e g io n  and on 
t h e  s o u th e rn  t i p  o f  t h e  P anhandle  and t h e r e  w i l l  be f u r t h e r  
n e g o t i a t io n s  w i t h  t h e  S o v ie t  U n io n  c o n c e rn in g  t h e  boundary  
l i n e  i n  th e  B e r in g  Sea r e g io n .  A la s k a n s  s h o u ld  have  a 
p re s e n c e  i n  t h e  n e g o t i a t i n g  p ro c e s s .
SJR 12 was h e a rd  i n  th e  S ena te  S t a t e  A f f a i r s  and J u d i c i a r y  
C om m ittee , and r e c e iv e d  f a v o r a b le  te s t im o n y ,  Thomas K o e s te r ,  
A s s is t a n t  A t t o r n e y  G e n e ra l ,  t e s t i f i e d  b e fo r e  t h e  S e n a te  S t a t e  
A f f a i r s  Com m ittee t h a t  t h e  G overnor s t r o n g ly  s u p p o rts  SJR 12 . 
M r. K o e s te r  em phasized  th e  S t a t e ' s  d e s i r e  t o  s e t  a p re c e d e n t  
i n  t h e  p r e s e n t  n e g o t ia t io n s  and th u s  become an a c t i v e  
p a r t i c i p a n t  i n  f u t u r e  A la s k a  boundary d ispute .'-

P.O. BOX V, JU N EA U , A K  99811 (907) 465-4821 3111 C S T . #515, A N CH O RA G E, A K  99503 (907) 561-7613



SJR 12 " R e la t in g  t o  t h e  d e te r m in a t io n  o f  t h e  s t a t e ' s 
b o u n d a r ie s  w i t h  th e  S o v ie t  U n io n  and C an ad a ."

In f o r m a t io n  p a c k e t  in c lu d e s :

1 .  A copy o f  S e n a te  J o i n t  R e s o lu t io n  12 , and a z e ro  f i s c a l  
n o te .

2 . P o s i t io n  p a p e r  on boundary n e g o t ia t io n s  by  t h e  A m erican  
L e g i s l a t i v e  Exchange C o u n c i l .

3 .  A copy o f  t h e  C a l i f o r n i a  Assembly J o i n t  R e s o lu t io n  37 
" R e l a t i v e  t o  t h e  b o u n d a r ie s  o f  A la s k a ."

4 .  L e t t e r  o f  th a n k s  t o  t h e  C a l i f o r n i a  L e g i s l a t u r e  f o r  AJR 37, 
from  G overn or S te v e  Cowper.

5 . A copy o f  a b i l l  by U .S .  House o f  R e p r e s e n t a t i v e 's  
r e q u i r i n g  a t r e a t y  t o  r e le a s e  o r  t r a n s f e r  any t e r r i t o r y  o r  
c la im  o f  t h e  U n i te d  S ta te s  by R e p r e s e n t a t iv e  Dannemeyer.

6 . Q u e s t io n s  and Answers posed t o  nominee f o r  Ambassador t o  
S o v ie t  U n io n  by S e n a te  F o re ig n  R e la t io n s  C om m ittee , March  
19 8 7 .

7 .  The W a l l  S t r e e t  J o u r n a l  a r t i c l e ,  November 1 3 , 19 85 , 
r e g a r d in g  S t a t e  D epartm ent n e g o t ia t io n s  on t h e  W ra n g e l l  
"boundary  d is p u t e . "

8 . The W ashing ton  Times a r t i c l e ,  J a n u a ry  1 , 1 9 8 8 , "5 F ro zen  
Is la n d s  S t i r  A D is p u te  W ith  The S o v i e t . "

9 .  Maps o f  t h e  A r c t i c  r e g io n ,  W r a n g e l l ,  H e r a ld ,  B e n n e t t ,  
H e n r i e t t a ,  and J e a n n e t te .

10 . A p a p e r  on t h e  N o r th e a s te r n  boundary  n e g o t i a t io n  p ro c e s s .



THE STATE 'S  ROLE 
IN  FEDERAL BOUNDARY NEG O TIAT IO NS

T he  A laska  is la n d  c o n tro v e rs y  cen te rs  on the  possesion o f f iv e  is la n d s : 
B e n n e tt, H e n r ie tta , H e ra ld , Jeane tte , and W range ll. T h e ir  va lu e  lies  
in  th e  f is h e r y ,  o i l and  m ili ta ry  p o te n t ia l o f th e  a rea .

One o f o u r le g is la t iv e  members in  A laska  asse rts  th a t h is to r ic a l 
docum en ts p ro v e  th a t Am erican nava l e x p lo re rs  were th e  f i r s t  to 
d is c o v e r th e  is la n d s . H ow eve r, The s tre n g th  o r weakness o f A la ska 's  
c la im  is  n o t as s ig n if ic a n t o f an issue to  C a lifo rn ia  as the  m anne r in  
w h ic h  th e  b o u n d a ry  nego tia tio n s  are c a r r ie d  o u t.

T h e  q u e s tio n  as to  th e  r o l l  A laska  shou ld  p la y  in  the  n e g o tia tio n s  is 
o f pa ram oun t im po rta n ce  to  C a lifo rn ia , as w e ll as to  a n y  s ta te  th a t 
sha re s  a b o rd e r  w ith  a fo re ig n  na tion  (15 a t la s t c o u n t) . I f  A la ska  is 
s u c c e s s fu lly  e x c lu d e d  from  these n ego tia tio n s  now , a c le a r p re ce d e n t 
w i l l  have  been se t fo r  e x c lu d in g  C a lifo rn ia  from  poss ib le  fu tu re  
n e g o tia tio n s  o v e r i t s  b o rd e r  w ith  M exico .

A lth o u g h  th e  F ede ra l G ove rnm ent has n e go tia te d  b o rd e r  d is p u te s  in  the  
p a s t, i t  was c o n s is te n t ly  done w ith  th e  a p p ro va l o f the  s ta tes  in  
q u e s tio n . D u r in g  th e  nego tia tio n s  th a t d e lin ea ted  the b o rd e r  between 
Canada and th e  N o r th e a s te rn  S ta tes ( th e  W eb s te r-A sh b u rto n  T re a ty  o f 
1842 ), P re s id e n t T y le r  p roposed  th a t " th e  G overnm ents o f Maine and 
M assachuse tts  sh o u ld , s e v e ra lly , a p p o in t a Com m issioner, o r 
C om m iss ioners, em powered to  c o n fe r w i th  th e  a u th o r it ie s  o f th is  
G ove rnm en t u pon  a C onven tio na l l in e , . . ‘.n o  such lin e  w i l l  be ag reed  
u pon  w ith o u t th e  a ssen t o f such com m iss ione rs ."

T h is  e ffe c t iv e  v e to  pow e r was n o t m e re ly  le n t to  th e  s ta tes  b u t was 
in s in u a te d  to  be C o n s t itu t io n a lly  re s e rv e d  to  the  s ta te s . T h e  
a rb i t r a t io n  de c is io n  on the  same issue re n d e re d  b y  the K in g  o f the  
N e th e r la n d s  in  1831 had been re je c te d  b y  th e  Senate because , a c co rd in g  
to  th e r  S e c re ta ry  o f S ta te  F o rs y th , " . . .  u n d e r the  p e c u lia r s t ru c tu re  
o f o u r  p o lit ic a l sys tem , the  Fede ra l G ove rnm en t canno t a lie na te  any 
p o r t io n  o f th e  t e r r i t o r y  o f a S ta te , w ith o u t i ts  c o n s e n t."

A n d  f in a l ly ,  a le t te r  was sen t in  1838 fro m  the  S e c re ta ry  o f S ta te  to 
th e  G o ve rn o r o f Maine a s s u r in g  h im  "T h a t the  Genera l G ove rnm en t is 
n o t com pe ten t to  n e g o tia te , un less pe rhaps  on g rounds  o f im pe rio u s  
p u b lic  n e ce s s ity , a co n ven tio n a l lin e  in v o lv in g  a cession o f t e r r i t o r y  
to  w h ic h  the  S ta te  o f Maine is e n t it le d . . .w ith o u t the  consen t o f the  
S ta te . "

2 1 4  M a ssachu se tts  Ave., N.E. * S uite  4 0 0  • W ashington. D.C. 2 0 0 0 2  • 2 0 2 /5 4 7 -4 6 4 6



I t  is  a pp a re n t th a t th e  p r in c ip le s  w h ich  gu id ed  th e  Fede ra l G ove rnm en t 
in  the N o rth e a s t B o u n d a ry  n ego tia tio n s  w en t a lo t  fu r th e r  th an  ju s t  
in fo rm in g  the  S ta tes o f p ro g re s s . C le a r ly  th e n , th is  is n o t m e re ly  a 
b o u n d a ry  c la im  issue , b u t  an issue o f S ta te 's  R ig h ts . A p re ce d e n t se t 
in  A laska  cou ld  e v e n tu a lly  come back to h a u n t C a lifo rn ia .

Enclosed a re  S ta te D epa rtm en t documents d ea lin g  w ith  the  n ego tia tio n s  
p re c e d in g  the  N o rth ea s t B o u nda ry  T re a ty .

NO TES :

1: U n ite d  S ta tes D epa rtm en t o f S ta te , T re a tie s  and O th e r
In te rn a t io n a l A c ts  o f the  U n ite d  S ta tes . 177G-1863, V o l. IV , 
(W ash ing ton , D . C . :  1931), p g . 383.
2: Ib id ,  p g . 384.
3: Ib id ,  p g . 385.



CALIFORNIA LEGISLATURE— 1967-88 REGULAR SESSION

Assembly Joint Resolution No. 3 7

Introduced by Assembly Member La Follette
• r

(  April 22, 1987

Assembly Joint Resolution No. 37—Relative to the 
boundaries of Alaska.

LEGISLATIVE COUNSEL’S DIGEST

AJR 37, as introduced, La Follette. Alaska: boundary 
negotiations.

This measure would state the Legislature’s support for the 
State of Alaska in its rightful position of participation in any 
boundary negotiations involving its boundaries with the 
Soviet Union or Canada. It would memorialize the President 
and Congress of the United States to ensure that any terms 
and conditions of any boundary agreement with respect to 
Alaska’s boundaries is consented to by the State of Alaska and 
that the agreement is drafted in the form of a treaty for 
ratification by the United States Senate.

Fiscal committee: no.

1 WHEREAS, The boundaries of the State of Alaska are
2 of vital concern to the state government of Alaska; and
3 WHEREAS, The essence of sovereignty of a state
4 within America’s federal system requires that a state 

r 5 government have complete and unambiguous
( 6 jurisdiction over well-defined geographical boundary

7 lines; and
8 WHEREAS, Any time that boundaries of a state are to
9 be altered in any way, that state has an essential and

10 overriding interest in the determination of the boundary;
11 andr 12 WHEREAS, Alaska is unique among all American
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» E P A R T M E .\T  OF LAW

OFFICE O F  THE ATTORN EY  GENERAL

O cto b er 1 3 , 1987

STEVE C O W PER, G O V E R N O R

REPLY TO:

C  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE. (907 ) 276-3550

□  7sr NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA  9 9 7 0 7 - 4 6 7 9

5 1  PO . BOX K -ST A TE  CAPITOL 
JUNEAU. ALASKA 99811 -0300  
PHONE. (907 ) 465-3600

R. B r ia n  K id n e y  
A s s is ta n t  C h ie f  C le r k  
Assembly
C a l i f o r n ia  L e g is la t u r e  
S ta te  C a p ito l
S acram ento , C a l i f o r n i a  95814

Re: Assem bly J o in t  R e s o lu t io n
No. 3 7 , r e l a t i v e  to  th e  
b o u n d a rie s  o f  A la s k a

D ear M r. K id n e y :
A la s k a  G overn or S teve  Cowper asked  t h a t  I  resp o n d  to  

yo u r Septem ber 2 4 , 1987 l e t t e r  w h ich  in v i t e d  o u r a t t e n t io n  to  
Assembly J o in t  R e s o lu t io n  No. 3 7 , r e la t i n g  to  th e  b o u n d a rie s  o f  
A la s k a .

On b e h a l f  o f  G o ve rn o r'C o w p er and a l l  A la s k a n s , p le a s e  
com m unicate o u r th an ks  f o r  t h is  r e s o lu t io n  o f  s u p p o rt f o r  A la s k a  
s o v e r e ig n ty .  As th e  C a l i f o r n i a  L e g is la t u r e  c o r r e c t ly  n o te s ,  
s ta te s  have "an  e s s e n t ia l  and o v e r r id in g  in t e r e s t "  in  the ' n e g o t i ­
a t io n  o f  th e  U n ite d  S ta te s ' in t e r n a t io n a l  b o u n d a rie s  when th e  n e ­
g o t ia t io n  may have th e  e f f e c t  o f  a l t e r i n g  s t a t e  b o u n d a r ie s . The 
U n ite d  S ta te s  c u r r e n t ly  has d is p u te s  w ith  Canada o v e r b ou n dary  
d e l im i t a t io n  i n  D ixo n  E n tra n c e  to  th e  s o u th  o f  A la s k a  and th e  
B e a u fo rt  Sea to  th e  n o r th ,  as w e l l  as th e  d is p u te  w ith  th e  S o v ie t  
U nion to  th e  w e s t .

The U n ite d  S ta te s  Supreme C o u rt has r e p e a te d ly  n o te d  
t h a t  th e  t r e a t y  povrer does n o t a u th o r iz e  th e  f e d e r a l  g overn m ent 
u n i l a t e r a l l y  to  d iv e s t  a s t a t e  o f  t e r r i t o r y  w ith o u t  i t s  c o n s e n t. 
S e e , e .g .  , D eG eofrov  v . R ig g s . 133 U .S . 2 5 8 , 33 L .E d . 6 4 2 , 645 
(1 8 9 0 );  F o r t  L eaven w o rth  R .R . Co. v .  Low e. 114 U .S . 5 2 5 , 541
(1 8 8 5 ) .  R es t a s s u re d  t h a t  A la s k a  w i l l  f u l l y  a s s e r t  i t s  s o v e re ig n  
r ig h t s  in  t h is  re g a r d .
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CALIFORNIA LEGISLATURE— 1967-88 REGULAR SESSION

Assembly Joint Resolution No, 3 7

(

c

Introduced by Assembly Member La Follette
kl*

April 22, 1987

r

Assembly Joint Resolution No. 37—Relative to the 
boundaries of Alaska.

LEGISLATIVE COUNSEL’S DIGEST

AJR 37, as introduced, La Follette. Alaska: boundary 
negotiations.

This measure would state the Legislature’s support for the 
State of Alaska in its rightful position of participation in any 
boundary negotiations involving its boundaries with the 
Soviet Union or Canada. It would memorialize the President 
and Congress of the United States to ensure that any terms 
and conditions of any boundary agreement with respect to 
Alaska’s boundaries is consented to by the State of Alaska and 
that the agreement is drafted in the form of a treaty for 
ratification by the United States Senate.

Fiscal committee: no,

1 WHEREAS, The boundaries of the State of Alaska are
2 of vital concern to the state government of Alaska; and
3 WHEREAS, The essence of sovereignty of a state
4 withLi America’s federal system requires that a state
5 government have complete and unambiguous
6 jurisdiction over well-defined geographical boundary
7 lines; and
8 WHEREAS, Any time that boundaries of a state are to
9 be altered in any way, that state has an essential and

10 overriding interest in the determination of the boundary;
11 and
12 WHEREAS, Alaska is unique among all American
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1 stales in that it is the only state with the potential for
2 having boundaries with more than one foreign country
3 (i.e. Canada and the Soviet Union); and
4 WHEREAS, Boundaries with foreign countries and a
5 state are, and ought to be, coterminous with America s
6 national boundaries wi)h those foreign countries; and
7 WHEREAS, Negotiations are underway between the
8 United States Department of State and tire government
9 of the Soviet Union over setting boundaries between the

10 United States and the Soviet Union, and there have been
11 at least seven rounds of negotiations on this issue since
12 1981; and
13 WHEREAS, The economic issues of petroleum, fishery,
14 and other valuable resources have great impact on
15 Alaska's welfare and prosperity; and
16 WHEREAS, At no time has the United States
17 Department of State allowed, or even offered to invite, 

' ̂ 18 a representative of the state-government of Alaska to be
19 on any negotiating delegation, nor has it formally
20 solicited the input or advice of the state government of 

‘21 A laska over the content’ or form of these negotiations; and
22 WHEREAS, These negotiating delegations that the
23 United States Department of State has assembled have
24 included representatives of various other agencies of the
25 federal government; and
26 WHEREAS, It is settled procedure for negotiation of
27 boundaries that representatives of any affected state not
28 only must be included in .he negotiations, but also must
29 consent to the proposed terms of the boundary treaty
30 (such as was the case when Secretary of State Daniel
31 Webster negotiated with Great Britain in 1842 over the
32 boundary between Canada and the State of Maine); and
33 WHEREAS, A usurpation of one state’s rights and
34 sovereignty is an attack on the entire federal system of
35 the United Slates of America; now, therefore, be it
36 llosolved by the Assembly and Senate of the State of
37 California, jointly, That the Legislature of the State of
38 California supports the State of Alaska in its rightful
39 position of participation in any boundary negotiations
40 involving its boundaries with the Soviet Union or Canada;

   _ -

—  3 AJR 37
1 and be it further
2 HcsolvedThat the Legislature of the State of
3 California respectfully memorializes the President and
4 Congress of the United Stales to ensure that any terms
5 and conditions of any boundary agreement with respect
6 to Alaska’s boundaries is consented to by the State of
7 Alaska, and that any such boundary agreement is drafted
8 in the form of a treaty for ratification by the United States
9 Senate; and be it further

10 JResolved, That the Chief Clerk of the Assembly
11 transmit copies of this resolution to the President and
12 Vice President of the United States, to the Speaker of the
13 House of Representatives, to each Senator and
14 Representative from California in the Congress of the
15 United States, and to the Governor of Alaska.

»

O



STEVE C O W PER, G O V E R N O R

REPLY TO

D EPA RTM EN T OF LAM

OFFICE OF THE A TTORNEY GENERA L

C  7031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE. '<J07; 276-3550

□  1st NA\ .. . AL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

51 PO. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE. (907) 465-3600

A ssem bly J o in t  R e s o lu t io n  
No. 3 7 , r e l a t i v e  to  th e  
b o u n d a rie s  o f  A la s k a

O c to b e r 1 3 , 1987

R. B r ia n  K id n e y  
A s s is ta n t  C h ie f  C le rk  
Assem bly
C a l i f o r n i a  L e g is la t u r e  
S ta te  C a p i to l
S acram en to , C a l i f o r n i a  95814

Re:

D ear M r. K id n e y :
A la s k a  G overn or S teve  Cowper asked  t h a t  I  respo n d  to  

y o u r S eptem ber 2 4 , 1987 l e t t e r  w h ic h  i n v i t e d  o u r a t t e n t io n  to  
Assem bly J o in t  R e s o lu t io n  No. 3 7 , r e l a t i n g  to  th e  b o u n d a rie s  o f  
A la s k a .

On b e h a l f  o f  G o v e rn o r'C o w p e r and a l l  A la s k a n s , p le a s e  
com m unicate o u r th an ks  f o r  t h is  r e s o lu t io n  o f  su p p o rt f o r  M a s k a  
s o v e r e ig n ty .  As th e  C a l i f o r n ia  L e g is la t u r e  c o r r e c t ly  i r - t e s ,  
s ta te s  have "an  e s s e n t ia l  and o v e r r id in g  in t e r e s t "  in  vhe n e g o t i ­
a t io n  o f  th e  U n ite d  S t a t e s 1 in t e r n a t i o n a l  b o u n d a rie s  when th e  n e ­
g o t ia t io n  may have th e  e f f e c t  o f  a l t e r i n g  s t a t e  b o u n d a rie s . The 
U n ite d  S ta te s  c u r r e n t ly  has d is p u te s  w it h  Canada o v e r b ou n dary  
d e l im i t a t io n  i n  D ixo n  E n tra n c e  to  th e  s o u th  o f  A la s k a  and th e
B e a u fo r t  Sea to  th e  n o r th ,  as w e l l  as th e  d is p u te  w ith  th e  S o v ie t  
U nion to  th e  w e s t.

The U n ite d  S ta te s  Supreme C o u rt has r e p e a te d ly  n o te d  
t h a t  th e  t r e a t y  power does n o t a u th o r iz e  th e  fe d e r a l  governm ent 
u n i l a t e r a l l y  to  d iv e s t  a s t a t e  o f  t e r r i t o r y  w ith o u t  i t s  c o n s e n t. 
See, e .g .  , D eG eofro v  v . R ig g s . 133 U .S . 2 5 8 , 33 L .E d . 6 4 2 , 645
(1 8 9 0 );  F o r t  L eaven w o rth  R .R . Co. v .  Low e. 114 U .S . 5 2 5 , 541
(1 8 8 5 ) .  R es t as s u re d  t h a t  A la s k a  w i l l  f u l l y  a s s e r t  i t s  s o v e re ig n
r ig h ts  in  t h is  re g a r d .



We a p p r e c ia te  C a l i f o r n i a 's  s u p p o rt in  t h is  e f f o r t .  
Thank you f o r  c o rn n u n ic a tin g  o u r a p p r e c ia t io n  to  b o th  housec o f  
th e  C a l i f o r n i a  L e g is la t u r e .

S in c e r e ly ,

Page 2

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By:
G. Thomas•K o e s te r  

A s s is ta n t  A tto rn e y  G e n e ra l
GTK:dim
cc : H o n o ra b le  Ted S teve n s

U n ite d  S ta te s  S e n a te  
522 H a r t  B u i ld in g  
W as h in g to n , D .C . 20510
H o n o ra b le  F ra n k  N. M urkow ski 
U n ite d  S ta te s  S e n a te  
709 H a r t  B u i ld in g  
W a s h in g to n , D.C,. 20510
H o n o ra b le  D o n a ld  E . Young 
House o f  R e p re s e n ta t iv e s  
2331 R ayburn  House O f f i c e  B ld g .
W as h in g to n , D .C . 20515
R o s ita  W c r l 
S p e c ia l  A s s is ta n t  
O f f ic e  o f  th e  G overn or 
(C IS  /87272K D C G 001)



100th c o n g re s s
1st Session H .  R .  3 4 1

To require a treaty for any relinquishing to any country of any territory, exclusive 
economic zone, or fisher}1 conservation zone of the United States, and for 
establishing international boundaries.

I N  T H E  H O U S E  O F  R E P R E S E N T A T I V E S

January 6, 1987

Mr. Dannemeyer introduced the following bill; which ”’as referred to the 
Committee on Foreign Affairs

A BILL
T o  re q u ire  a  t r e a ty  for a n y  re lin q u is h in g  to  a n y  c o u n try  of a n y  

te r r i to ry , ex c lu s iv e  econom ic  zo n e , o r  f ish e ry  c o n se rv a tio n  

zo n e  of th e  U n ite d  S ta te s ,  a n d  fo r e s ta b lis h in g  in te rn a tio n a l 

b o u n d a rie s .

1 B e  it enacted by the Senate a n d  H o u s e  of Representa-

2 tives of the United States of A m e r i c a  in Congress assembled ,

3 SECTION 1. LIMITATION ON RELEASE OR TRANSFER OF TER-

4 RITORY OR CLAIMS OF TIIE UNITED STATES.

5  T h e  P re s id e n t  m ay  n o t re lin q u ish  o r t ra n s fe r  to  a n y

6 c o u n try  a n y  te r r i to ry , lan d , e x c lu s iv e  eco n o m ic  zo n e , o r  fish-

7 e ry  c o n se rv a tio n  zone  of th e  U n ite d  S ta te s  o r  a n y  c la im  of

8  th e  U n ited  S ta te s  to  a n y  r ig h t, tit le , o r  in te r e s t  in  o r to  a n y



Q14. W ith  re s p e c t  to  th e  n e g o t ia t io n s  betw een  th e  U n ite d  
S ta te s  and th e  S o v ie t  U nion c o n c e rn in g  o ur boundary s i t u a t io n  
and th e  d is p o s i t io n  o f  W ra n g e l, H e r a ld ,  B e n n e tt ,  J e a n e tte  and 
H e n r ie t t a  is la n d s ,  w hat a re  yo u r v iew s?  What is  th e  p o l ic y  o f  
th e  D ep artm en t o f  S ta te  w ith  re s p e c t  to  th e s e  f i v e  is la n d s ?
Does th e  D ep artm en t o f  S ta te  c o n s id e r  th s e s  to  be U .S . 
t e r r i t o r y ?  Do you c o n s id e r  th e s e  is la n d s  to  be U .S . 
t e r r i t o r y ?  Do you c o n s id e r  th e  1867 C o n v e n tio n  L in e  betw een  
T s a r is t  R u s s ia  and th e  U n ite d  S ta te  to  be th e  c u r r e n t  boundary  
betw een  th e  two c o u n tr ie s ?  What a re  y o u r v iew s  w ith  re s p e c t to  
t h is  c o n v e n tio n  l in e ?  What is  th e  p o l ic y  o f  th e  D epartm ent o f  
S ta te  w ith  re s p e c t  to  t h is  l i n e  and to  o u r boundary w ith  th e  
S o v ie t  Union?
A 14. The U n ite d  S ta te s  is  n o t in v o lv e d  in '.n e g o t ia t io n s  w ith  
th e  S o v ie t  U n io n  b e a r in g  d i r e c t l y  upon ‘th e  d is p o s i t io n  o f  
W ra n g e l, H e ra ld , B e n n e tt , J e a n e t te  o r  H e n ir ie t ta  is la n d s . The 
n e g o t ia t io n s  in .  w h ich  th e  U n ite d  S ta te s  Governm ent is  in v o lv e d - 
w ith  th e  S o v ie t ’ U n io n  on o u r b ou n dary  a re  d is c u s s io n s  
c o n c e rn in g  th e  in t e r p r e t a t i o n  and a p p l ic a t io n  o f  th e  l in e  
e s ta b l is h e d  b y  th e  1867 U .S .-R u s s ia n  C o n v e n tio n  C eding  A la s k a . 
The le g a l  s ta tu s  o f  th e  f i v e  is la n d s  m en tio n ed  has n o t been th e  
s u b je c t  o f  n e g o t ia t io n  in  th e s e  d is c u s s io n s . The e x te n t  to  
w h ich  any f i n a l  b ou n dary  s e t t le m e n t  w ou ld  have im p lic a t io n s  f o r  
th e  U .S . p o s i t io n  re g a rd in g  th e  is la n d s  w ould  depend on a 
number o f  is s u e s  n o t y e t  re s o lv e d .

The U .S . re g a rd s  th e  1867 C o n v e n tio n  L in e  as our m a r it im e  
b ou n dary  w ith  th e  U .S .S .R . fo r  th e  p u rp o se  o f  d iv id in g  
j u r i s d i c t i o n  o v e r m a r it im e  re s o u rc e s , in c lu d in g  f is h e r ie s  and 
c o n t in e n ta l  s h e l f  re s o u rc e s . E o llo w in g  th e  e s ta b lis h m e n t in  
1977 o f  2 0 0 - n a u t ic a l - m i le  f i s h e r ie s  zones by th e  U .S . and th e  
S o v ie t  U n io n , i t  became a p p a re n t t h a t  we had te c h n ic a l  
d if f e r e n c e s  in  d e p ic t io n  o f  th e  1867 C o n v e n tio n  L in e . The U .S . 
d e p ic ts  th e  L in e  by a rc s  o f  g r e a t  c i r c l e s ,  th e  s h o r te s t  
d is ta n c e  betw een  two p o in ts  on th e  e a r th  a p p e a rin g  as s t r a ig h t  
l in e s  on a g lo b e . The S o v ie t  U n io n  d e p ic ts  th e  L in e  by rhumb 
l i n e s ,  l in e s  o f  c o n s ta n t d i r e c t io n  used m a in ly  by m a r in e rs .
T h is  d i f f e r e n c e  r e s u l t s  in  a reas  i n - t h e  B e r in g  Sea w hich  each  • 
c o u n try  c la im s  a re  under i t s  m a r it im e  re s o u rc e  j u r i s d i c t i o n .

As f o r  th e  is la n d s  you m en tio n ed , th e  D ep artm ent o f  S ta te  
has in fo rm e d  me t h a t  each  was f o r m a l ly  c la im e d  by Che R u s s ia n  
governm ent in  1916 and by th e  U .S .S .R .  in  1924 and 1926 . 
W ra n g e l, th e  la r g e s t  o f  th e  f i v e ,  has been o ccu p ie d  by th e  
S o v ie t  U n io n  s in c e  1924 . A lth o u g h  A m erican  c i t i z e n s  were 
in v o lv e d  in  th e  d is c o v e ry  and e a r ly  e x p lo r a t io n  o f  s e v e ra l o f  
th e  is la n d s ,  th e  D ep artm ent o f S ta te  has found no e v id e n c e  t h a t  
th e  Governm ent o f  th e  U n ite d  S ta te s  has e v e r fo r m a l ly  a s s e r te d  
a c la im  to  any o f  th e s e  is la n d s  o r p r o te s te d  th e  R ussian  o r  
S o v ie t  c la im s .

(S c u rc o : Q u e s tio n s  and Answers posed to  nominee f o r  Ambassador
to  S o v ie t  Union by S en ate  F o re ig n  R e la t io n s  C om m ittee, 
March 1987)
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To require a treaty for any relinquishing to any country of any territory, exclusive 
economic zone, or fishery conservation zone of the United States, and for 
establishing international boundaries.

I N  T H E  H O U S E  O F  R E P R E S E N T A T I V E S

January 6, 1987

Mr. Dannemeyer introduced the following bill; which was referred to the 
Committee on Foreign Affairs

A BILL
T o  re q u ire  a  t r e a ty  fo r a n y  re lin q u is h in g  to  a n y  c o u n try  of a n y  

te r r i to ry , ex c lu s iv e  eco n o m ic  zo n e , o r  f ish e ry  c o n se rv a tio n  

zone  of th e  U n ite d  S ta te s ,  a n d  fo r e s ta b lis h in g  in te rn a t io n a l  

b o u n d a rie s .

1 B e  it enacted b y  the Senate a n d  H o u s e  of Representa-

2 tives of the United States of A m e r i c a  in Congress assembled,

3 SECTION 1. LIMITATION ON RELEASE OR TRANSFER OF TEIt-

4 RITORY OR CLAIMS OF TIIE UNITED STATES.

5  T h e  P re s id e n t  m ay  n o t  re lin q u ish  o r  tra n s fe r  to  a n y

6 c o u n try  a n y  te r r i to ry , la n d , e x c lu s iv e  eco n o m ic  zo n e , o r  fish-

7 e ry  c o n se rv a tio n  zo n e  of th e  U n ite d  S ta te s  o r  a n y  c la im  of

8  th e  U n ite d  S ta te s  to  a n y  r ig h t ,  t it le , o r  in te r e s t  in  o r to  a n y



1 te r r i to ry ,  la n d , e x c lu s iv e  eco n o m ic  zo n e , o r f ish e ry  c o n se rv a -

2 tio n  z o n e  u n le s s  p ro v id e d  fo r b y  a  t r e a ty  b e tw e e n  th e  U n ited

3 S ta te s  a n d  th a t  o th e r  c o u n try .

4  SEC. 2. BOUNDARIES TO BE ESTABLISHED BY TREATY.

5 A  b o u n d a ry  ( in c lu d in g  la n d  b o u n d a rie s , m a r itim e  b o u n d -

6 a r ie s , e x c lu s iv e  e c o n o m ic  z o n e s , a n d  f ish e ry  c o n s e rv a tio n

7 zo n e  b o u n d a rie s )  b e tw e e n  th e  U n ite d  S ta te s  a n d  a n y  o th e r

8 c o u n try  m a y  be  e s ta b l is h e d  o n ly  b y  t r e a ty ,  s ig n e d  b y  th e

9 P r e s id e n t  a n d  ra tif ie d  b y  th e  S e n a te .

O
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Q14. W ith  re s p e c t  to  th e  n e g o t ia t io n s  betw een th e  U n ite d  
S ta te s  and th e  S o v ie t  U nion  c o n c e rn in g  o ur boundary s i t u a t io n  
and th e  d is p o s i t io n  o f W ra n g e l, H e r a ld ,  B e n n e tt ,  J e a n e tte  and 
H e n r ie t t a  is la n d s ,  what a re  yo u r v iew s?  What is  th e  p o l ic y  o f  
th e  D ep artm en t c,.' S ta te  w ith  re s p e c t  to  th e s e  f i v e  is la n d s ?
Does th e  D e p a rtm t.it  o f  S ta te  c o n s id e r  th s e s  to  be U .S . 
t e r r i t o r y ?  Do you c o n s id e r th e s e  is la n d s  to  be U .S . 
t e r r i t o r y ?  Do you c o n s id e r th e  1867 C o n v e n tio n  L in e  betw een  
T s a r is t  R u s s ia  and th e  U n ite d  S ta te  to  be th e  c u r r e n t  boundary  
betw een th e  two c o u n tr ie s ?  What a re  y o u r v iew s  w ith  re s p e c t to  
t h is  c o n v e n tio n  l in e ?  What is  th e  p o l ic y  o f  th e  D epartm ent o f  
S ta te  w ith  re s p e c t  to  t h is  l i n e  and to  o u r bou n dary  w ith  th e  
S o v ie t  Union?
A14. The U n ite d  S ta te s  is  n o t in v o lv e d  in  .n e g o t ia t io n s  w ith  
th e  S o v ie t  U n io n  b e a r in g  d i r e c t l y  upon th e  d is p o s i t io n  o f  
W ra n g e l, H e ra ld ,  B e n n e tt ,  J e a n e t te  o r  H e n r ie t t a  is la n d s . The 
n e g o t ia t io n s  in .w h ic h  th e  U n ite d  S ta te s  Governm ent is  in v o lv e d -  
w ith  th e  S o v ie t"  U n io n  on o ur b o u n d a ry  a re  d is c u s s io n s  
c o n c e rn in g  th e  in t e r p r e t a t i o n  and a p p l ic a t io n  o f  th e  l in e  
e s ta b l is h e d  by th e  1867 U .S .-R u s s ia n  C o n v e n tio n  C eding A la s k a . 
The le g a l  s ta tu s  o f  th e  f i v e  is la n d s  m en tio n ed  has n o t been th e  
s u b je c t  o f  n e g o t ia t io n  in  th e s e  d is c u s s io n s . The e x te n t  to  
w hich  any f i n a l  bou n dary  s e tt le m e n t  w o u ld  have im p lic a t io n s  f o r  
th e  U .S . p o s i t io n  re g a rd in g  th e  is la n d s  w ould  depend on a 
number o f  is s u e s  n o t  y e t  re s o lv e d .

The U .S . re g a rd s  th e  1867 C o n v e n tio n  L in e  as o ur m a r it im e  
bou n dary  w ith  th e  U .S .S .R . f o r  th e  p u rp o se  o f  d iv id in g  
j u r i s d i c t i o n  o v e r m a r it im e  re s o u rc e s , in c lu d in g  f is h e r ie s  and 
c o n t in e n ta l  s h e l f  re s o u rc e s . F o llo w in g  th e  e s ta b lis h m e n t in  
1977 o f  2 0 0 - n a u t ic a l - m i le  f i s h e r ie s  zones by th e  U .S . and th e  
S o v ie t  U n io n , i t  became a p p a re n t t h a t  we had te c h n ic a l  
d if f e r e n c e s  in  d e p ic t io n  o f  th e  1867 C o n v e n tio n  L in e . The U .S . 
d e p ic ts  th e  L in e  by arcs  o f  g r e a t  c i r c l e s ,  th e  s h o r te s t  
d is ta n c e  betw een  two p o in ts  on th e  e a r th  a p p e a r in g  as s t r a ig h t  
l in e s  on a g lo b e . The S o v ie t  U n io n  d e p ic ts  th e  L in e  by rhumb 
l i n e s ,  l in e s  o f  c o n s ta n t  d i r e c t io n  used m a in ly  by m a r in e rs .
T h is  d i f f e r e n c e  r e s u l t s  in  a re a s  in - th e  B e r in g  Sea w hich each • 
c o u n try  c la im s  a re  under i t s  m a r it im e  re s o u rc e  j u r i s d i c t i o n .

As f o r  th e  is la n d s  you m e n tio n e d , th e  D ep artm en t o f S ta te  
has in fo rm e d  me t h a t  each  was f o r m a l ly  c la im e d  by th e  R u s s ia n  
governm ent in  1916 and by th e  U .S .S .R .  in  1924 and 1926. 
W ra n g e l, th e  la r g e s t  o f th e  f i v e ,  has been o cc u p ie d  by th e  
S o v ie t  U n io n  s in c e  1924 . A lth o u g h  A m erican  c i t i z e n s  w ere  
in v o lv e d  in  th e  d is c o v e ry  and e a r ly  e x p lo r a t io n  o f  s e v e ra l o f  
th e  is la n d s ,  th e  D ep artm ent o f S ta te  has found no ev id e n c e  t h a t  
th e  Governm ent o f  th e  U n ite d  S ta te s  has e v e r  fo r m a l ly  a s s e r te d  
a c la im  to  any o f  th e s e  is la n d s  o r p r o te s te d  th e  R ussian  o r 
S o v ie t  c la im s .

(S o u rce; Q u e s tio n s  and Answers posed to  nominee f o r  Ambassador 
to  S o v ie t  Union by S enate  F o re ig n  R e la t io n s  C om m ittee , 
M arch 1987)



Q 15. E x a c t ly  how many sess io ns have been h e ld  betw een th e  
U n ite d  S ta te s  and th e  S o v ie t  U nion w ith  re s p e c t  to  t h is  is su e ?  
E x a c t ly  what w ere th e  d a te s  and w here th e  m eetings?  E x a c t ly  
who was p re s e n t  on th e  S o v ie t  s id e  d u r in g  each o f  th e s e  
m eeting s?  What is s u e s  were d iscu sse d  and w hat d e c is io n s  w ere  
reached?
A 1 5 . As a u th o r iz e d  by th e  P r e s id e n t ,  we have had seven rounds  
o f  d is c u s s io n s  w ith  th e  S o v ie ts  s in c e  1981 , th e  l a t e s t  in  
O c to b er 1986 , f o r  th e  purpose o f r e s o lv in g  d if f e r e n c e s  in  th e  
i n t e r p r e t a t io n  and a p p l ic a t io n  o f  th e  C o n ve n tio n  L in e . The 
m e e tin g  s i t e s  have a l t e r n a t e d  betw een W ashington and Moscow.
The most re c e n t  U .S . d e le g a t io n s  w ere le d  by A s s is ta n t  
S e c re ta ry  John N eg ro po n te  and w ere composed o f  r e p r e s e n ta t iv e s  
from  th e .D e p a r tm e n ts  o f  S ta te ,  D e fe n s e , I n t e r i o r ,  Energy and 
T ra n s p o r ta t io n .  The S o v ie t  d e le g a t io n s  have been composed o f  
r e p r e s e n ta t iv e s  from  s im i la r  S o v ie t  g o v ern m e n ta l e n t i t i e s .

As I  n o te d  ab o ve, th e  is s u e  in  th e s e  d is c u s s io n s  is  th e  
i n t e r p r e t a t io n  and a p p l ic a t io n  o f  th e  1867 C o n ve n tio n  L in e . No 
d e c is io n s  have been reached  and we a n t ic ip a t e  f u r t h e r  
d is c u s s io n s . In  c o n n e c tio n  w ith  th e  O cto b er 1986 t a l k s ,  
h ow ever, th e  U .S . and th e  S o v ie t  U nion  reach ed  an in fo rm a l 
u n d e rs ta n d in g  t h a t  p end ing  r e s o lu t io n  o f  th e  boundary each 
w ould n o t ta k e  en fo rcem en t a c t io n  a g a in s t  th e  f is h in g  v e s s e ls  
o f  th e  o th e r  in  a re a s  o f  th e  B e rin g  Sea w h ich  b o th  c la im  as 
p a r t  o f  t h e i r  f i s h e r ie s  zones.



Q16. What is  th e  e x a c t  s ta tu s  o f  W ra n g e l, H e r a ld ,  B e n n e tt , 
J e a n e t te  and H e n r ie t t a  is la n d ?  A re  th e s e  to d a y  le g a l  
p o s s e s s io n s  o f  th e  U n ite d  S ta te s ?  P r e c is e ly  who in  th e  
D ep artm en t o f  S ta te  has been as s ig n e d  to  w ork on t h is  issu e?
A 16. As I  n o te d  in  r e p ly  to  q u e s tio n  1 4 , above, th e s e  is la n d s  
w ere c la im e d  by th e  R u ss ian  governm ent in  1916 and th e  S o v ie t  
U nio n  in  1924 and 1 9 2 6 , and th e  S o v ie ts  have o c cu p ie d  W rangel 
s in c e  1 9 2 4 . The U n ite d  S ta te s  has has n e v e r  fo r m a l ly  
re c o g n iz e d  S o v ie t  s o v e r e ig n ty  o ver th e s e  is la n d s ,  and has from  
t im e  to  t im e  in d ic a te d  t h a t  i t  has n o t f o r m a l ly  r e l in q u is h e d  
any c la im s  to  th e s e  is la n d s .  E x te n s iv e  re s e a rc h  has n o t 
p roduced  e v id e n c e  o f  any fo rm a l U n ite d  S ta te s  a s s e r t io n  o f  
c la im s  o r o f  U n ite d  S ta te s  p r o te s t  o f  th e  S o v ie t  c la im s  o r 
t h e i r  o c c u p a tio n  o f  W ra n g e l.

• i •
S e v e ra l S ta te  D ep artm en t bureaus h a v e -b e e n  in v o lv e d  in  t h is  

is s u e , in c lu d in g :  th e  B ureau o f In t e r n a t io n a l  O c e a n ic ,
E n v iro n m e n ta l and S c i e n t i f i c  A f f a i r s ;  The O f f ic e  o f  th e  L e g a l 
A d v is e r ;  th e  B ureau  o f  In t e l l ig e n c e  and R es e arch ; and th e  
Bureau o f  E uropean  and C anad ian  A f f a i r s .
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Guard) party ..that included John,i$empire -westward jo..the;,Elbe-and, 
Muir, the famed naturalist and ŝouthward , to Kandahar, : they "have ■'
founder of the Sierra Club, visited the .̂border disputes with Norway, Sweden,;' 
area that year. Mr. Muir later wrote Japan and China. Whatever the pros-
that they “landed on Wrangell Land pects for satisfaction, the U.S. should
and took possession of it in the name hang tough over Wrangell Island just
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seems prepared
.. t . , r u p  the Washington community, which '  .'to continue, hasn't made much sense, 

is suffering from a  term inal case of Consider the Just-published "M ilitary 
silliness oyer its hopes about what Mr. Balance" report of London’s weli-re- 

« ■■•̂ ‘̂ teagan’ssltdown with Mikhail G o rb a -,. ipecteu  International Institute tor
;±Zpn'chev is likely to accomplish.  3*  Strategic Studies. It says the Soviets •>£

-  Contributing to the a ir  of unreality -hav* in rrpaw t their .cs-nniv of inn?- ■’ ',‘; 1

On a  more serious level, George 
■■ .Shultz has been treating with the So- 

.•’’i ^ v v i e t s  since his meeting with Andrei 
^ I v ^ G r o m y k o  last January, laying the

  ------------------------ ;h»ve increased their supply of long- '.%■
' i S w i n  tales of White House gnomes de-" 'range nuclear warheads by 57V. in 

^ fe^ H ve rta g  tons of'brieEng;papcrs to the just three years. They now enjoy a 
j'^/lp.Oval Office and setting up projectors n-to-one advantage ovr- -L- "  0 ■- ■t over the U.S. In
5 M ^ to  show the president the Gorbachev-' land and submarine based megaton.- ,

^ * ? , i :Mltterrahd game films. Newspaper - nage. That's, mutual restraint?
Style sections this Sunday will de- -vWv-,- ' ■ • -  >  detail what Nancy r  U S. soft-llners want the president :>>.

she has tea in Geneva t0 Promlse 1,16 u-s- not over ' f ' .■-.-with the lovely Raisa. Tip O’NeUl is ^e next five years exercise its option
‘- y t # . ’. taking time out from the budgetary °,?£ m !JSchaos he presides over on Capitol Hill from tj)® 1972 antl-baiJlstlc missile .

make the outrageous claim that treaty-That treaty also has not placed
".'.''^Congress has given the pre^dent the ™uch restraint on the Soviets. The

support he needs for a summit “sue- USS says the Soviets are actively pur
• g ^ c e s s ." -  - their own space-based nuclear.^defense research even while they at- 

tack the U.S. effort. A Pentagon n-'i’M  
' port sent to the White House Tuesday 

-"Cites a series of serious Soviet ABM v ^  
.summit groundwork. Without knowing ; treaty vtolatioie. So while Mr. Reagan 

ii'l^feT- the game plan. It’s Impossible to as- • temporizes and generously offers to 
^ m  sess how well Mr. Shultz is doing. But , make future U.S. defense technology -  
V u b ^ w e  mostly have been hearing about available to all comers, the Russians 

the State Department might like - • »  M j i f l r  putting a defense bi 
V '- to lay before Mr. Gorbachev. Surren- \P ,af e- 17,6 danger In this is clearly 

^  der of the U.S. claim to Wrangell Is- - outlined in the open letter to the presi- 
land (discussed in this 

- j A ^ . ’dayi is- one possibility.
P»l ftBion energy research with the ^ P e o p le  often ask why the Russians

15 anoUier- Aod die U.S. is :-’have Invested so much in weapons of v.j- 
prepared to go on pretending SALT II -..mass destruction while living stan- ■%* 

real a8T5eraen{* howevcr much -dards in the Soviet Union are, bn the -V  
,--:V>^a^use I* *ets lrom * e  Russian side. . .- whole, only slightly above Third ",

10 short- die Washington commu- world levels. The summit ballyhoo in -j# 
y  ^ty, by merely following: its own in* the U.S. provides the obvious answer. 

Stircts, Is once again setting the pres- ■ xitey want to be feared. They s u r - ; , ’. 
[dent up to have his-pockets ; leked. round themselves in mystery so that

•American congressmen, permitted an 
audience with the Great Gorbachev.

, will come away awed by having been 
" s n n k p if  tn  In  E n e l l s h  n r  f i x e d  w ith  h i s

'1 ' ' ~

i
mSTATE D EP A R TM EN T J  

M e o w s  t o  s o v ie t  d e m a n d s. . . . . .  . v  .
-:® ;-A N D  FORCES H U N D R E D S  O F  

l i r a d ^ M E R t C A N  AN D;Itgg|  
^^A N TI-S O V IE T  PROTESTERS »  

3 ; A W A Y F R O M  THE STATE 2 f § |  
i f  D E P A R TM E N TS  PU B LIC  
^ B U IL D IN G  IN  W A S H IN G T O N .... . .  ,-lti. ■.*&)

%

&

j u k c ,  a n a i  a s r o r u s n u i g .  jrji* 
reflecting what Sen. Jesse 

•%-̂ /̂ Helms and other conservative crit-

!5 rfiw i-.M r. Reagan's Strategic Defense Inl- 
dative is being negotiated and renego- 

• v j r j <'*lated on Mr. Gorbachev's behalf. The 
'.i/Vi’-v1 president is being urged to rush back.

<'■:?}& going around, as it always does, that i.JT-s.Rlchard Nixon, who has had some 
Soviet leader is In deep trouble experience with summits, wrote in the 

r  - • —  -  • • ■ latest Foreign Affairs some caution*

i m .  » » . .  ^ - . a r t & 2 « « a r a
faults, the Soviets will be firm, patient 
and consistent in pursuing their fo r? ' 

'elgn policy goals. We m ust m atch

■n
' age such nonsense. He has wisely re- 

Jected the Idea of a  post-summlt com- 
. munlque. for example, saying that 

you don't promise a  communique 
. when all you are doing is having a  lit­

tle get-acquainted session. He has dis­
couraged the notion that there will be 
any "agreem ents." But even for a 
president with Mr. Reagan's keen un­
derstanding of what the U.S.-Soviet 
relationship Is and m ust be, there are 
dangers of being trapped. Arms con­
trol Is. as always, the biggest a rea  of 
danger. . '-.v
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them in that respect." -r. • . r .v s » r ^ ; ,
A good way to match them will be 

for Mr. Reagan to go to the summit, 
complain as he Intends about Soviet 
aggressions and abuses of human 
rights and make no promises. And to­
night will not be too soon to sta rt 
damping down the mindless euphoria 
that has overtaken pre-summit Wash­
ington.

: ''- :’J m ..yJ-fvK.-; i--;., tQs-fr'V

**v F.*ri I  •«
• < : . .  • •

\  V'
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ture Department employee, has 
spent more than a decade battling to 
reassert what lie claims is U.S. sov­
ereignty over Wrangell Island, a 
patch of frozen tundra in the Arctic 
Ocean that has been suggested to be 
the site of a Soviet concentration 
camp.

Aiso in dispute are four smaller 
islands off the same Soviet coastline 
— Herald, Bennett, Henrietta and 
Jeannette.

Carl Olson, chairman of State De­
partment Watch, a group which has 
also fought for U.S. rights to the is­
lands, said in a telephone interview 
from Los Angeles that he is "equally 
optimistic the United States will re­
tain the islands."

"The important thing is to get the 
State Department on our side, but so 
far they have shown zero initiative,” 
Mr. Olson said.

“We have not been able to get any­
thing out of State,” he said. "They

refuse to talk about it—point blank. 
And they’ve stonewalled the House 
Foreign Affairs Committee and the 
Senate Foreign Relations Commit­
tee."

A House bill introduced last Jan. 
6 by Rep. William E. Dannemeycr, 
California Republican, would re­
quire that Congress approve any 
treaty for "transfer of territory or 
setting of a boundary line” between 
the United States and any foreign 
country. The bill has at least 30 co­
sponsors.

On the Senate side, Sen. Jesse 
Helms, North Carolina Republican, 
has introduced similar legislation, 
complaining that surrendering the 
five islands would amount to hand­
ing over haif of the entire outer con­
tinental shelf, which Mr. Olson said 
contains “vast oil-rich seabeds.”

The State Department official 
said the United States "obviously 
hasn’t sent any drilling ships to the 
area.”

But he added: “The Department 
of Interior and other geologists 
haven’t found any indication of any
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5  f r o z e n  
s t i r  a  
w ith  th e
By John  McCaslin
TIIE WASHINGTON TIMES

The State Department and a 40- 
year-old Agriculture Department 
bureaucrat arc locked in a bitter dis­
pute over whether the United States 
or the Soviet Union should control 
five frozen, wind-swept islands near 
a disputed section of the U.S.-Soviet 
border.

The Agriculture Department em­
ployee accuses the FBI of harassing 
him at the State Dcpartrr nt’s re­
quest.

Since 1981, a secret U.S. negotiat­
ing delegation has held eight meet­
ings ivi:'.'. Soviet counterparts to 
csti; -Mr’ an cat boundary bc- 
twet ia aed .he Soviet Union, 
accotur.j to State Department of­
ficial -. .to asked not to be named.

"Once * .oundary line is agreed 
to by both nut ans, which could come 
early this year, it’s a safe bet that the 
five-island chain will become offi­
cial Soviet territory," the official 
said.

But Mark Scioenbcrg, an Agrieul- 

see ALASKA, page A8
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[oil] up there."
"And as far as uur maritime 

boundary agreement negotiations 
go, we are actively looking for nat­
ural resources — oil, fisheries, what 
have you — that might benefit us."

The official said that, contrary to 
complaints from both lawmakers 
and other individual parties, the 
State Department has and will con­
tinue to brief Congress and state of­
ficials in Alaska of its ongping 
boundary negotiations with the Sovi­
ets.

The California state legislature 
passed a joint resolution in Septem­
ber that said the State Department 
should go a step further, and include 
Alaska in future U.S.-Soviet negoti­
ations.

Mr. Seidenberg, charging harass­
ment, said two FBI agents stopped 
by his Arlington apartment one 
night three weeks ago to ask why he 
was so obsessed for the past 14 years 
w>th seeing the island chain become 
U.S. territory.

"The FBI picked me up because 
the State Department asked them 
to," Mr. Seidenberg said in an inter­

view yesterday.
"The agents told me to keep silent, 

that anything I say can be used 
against me," he said. “It was an up­
setting experience."

The agents, who carried no arrest 
warrant, asked Mr. Seidenberg to ac­
company them to their waiting car, 
where he was interrogated for an 
hour and a half.

“They wouldn't even let me call 
my attorney," he said. "They went so 
far as to tell the receptionist in my 
apartment building not to c j I I  my 
attorney when I asked her to. They 
told her, ‘You don't want to do that,’ 
and then proceeded to escort me out 
of my building."

Some officials conclude that 
Wrangell Island has been under Rus­
sian control since 1924, when the last 
14 Americans occupying it — rein­
deer meat shippers — were cap­
tured and shipped to Siberia.

As far as U.S. officials know, little 
else other than snow has frllen on 
Wrangell since, although author 
Abraham Shifrin suggests in his 
book, "The Concentration Camps of 
the Soviet Union," that a Soviet

prison camp might be on the island.
The other four islands are be­

lieved uninhabited, and are ice- 
covered most of the time.

Perhaps this is why the State De­
partment is so willing, as some 
critics have charged, to "give away" 
the five islands, which dot the ocean 
300 to 900 miles off Alaska’s north­
west coast.

"Somehow the idea has crept out 
that we're going to give these islands 
away," said the State Department of­
ficial.

"Wrangell Island was discovered 
in the 19th century, and there was 
some U.S. involvement in the discov­
ery," the official said. "But lawyers 
from our government have searched 
out and tried to find what belonged 
to Alaska, but the U.S. never made a 
claim to the islands. The Russians, 
on the other hand, have claimed sov­
ereignty to them.”

Mr. Seidenberg, who is by no 
means alone in his endeavor to keep 
the island chain out of Soviet hands, 
is not so convinced.

His interest in Wrangell Island,

which began as a high school student 
in 1963, became greater when Ralph 
Loman, a U.S. businessman wh. 
claimed to have bought the island in 
the early 1920s, asked Mr. Scidcn 
berg to continue working to get it 
returned to the proper owner. Mr. 
Loman made the request 14 years 
ago when he was on his death bed.

If the islands were not returned to 
him, the dying man at least wanted 
them returned to the United States, 
of which he was a citizen. Mr. Loman 
tried to sue the Russian government 
before his death over his rights to the 
land, but to no avail.

"1 will not let this [or] the FBI's 
visit to my apartment stand in the 
way,” said Mr. Seidenberg, who has 
pressured not only the State Depart­
ment, but Moscow. "I will do every­
thing I can to keep the islands in 
Alaska and in the United States."

In 1986, the Alaska Senate voted 
16-4 on its own resolution that re­
stated Alaska’s sovereignty over the 
five islands, and the assembly is 
scheduled to take up the issue again 
when it convenes later this month.
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