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Humana Hospital 
Alaska

March 17, 1988

Representative John Sund 
P.O. Box V 
Juneau, **•' 995C4

Dear Representative Sund:

The current worker's compensation are adversely-
affecting employers in the state of Alaska. The issue is very 
complex, but I believe CSSB 322 (L&C) does correct some of the 
system's deficiencies.

Therefore, I urge you to vote favorably on CSSB 322 (L&C).

Q i  n r o r o  1 \ r

Executive Director



M a r c h  2 2 ,  1 9 8 8

Re p r e sentative John Sund 
Pouch V
Capitol Building, RM 122 
Juneau, Alaska 99811

.Dear Rep resentative  Sund:

I am writing co recommend prompt passage of proposed 
House Bill 322 and 352 as is*with no modification. The 
current Worke r ' s  C o m p e n s a t i o n  situation does not serve a 
beneficial purpose, is c o u n t e r p r o d u c t i v e  and its resulting 
loss of emnloyment o p p o r t u n i t i e s  is detrimental  to the 
labor force it attempts to safeguard. Small business 
economic c ondit ions in Sout heast Alaska are extremely 
poor. Passage of House Bill 322 and 352 would be a much 
needed step in a road to recovery, opportunity, and 
h e -xchv economy.

Very truly yours,

4 >

Virgil Soderberg
President

9

Hawk Inlet
8991 Yandukin Drive, Juneau, Alaska 99801, (907) 789-8833



M arch  2 2 ,  1 9 8 0

Representative Jim Zawacki 
Pouch V

Juneau, Alaska 99811

Dear Jim;

Thank you far sending me the copy of HB 352 and SB322, referencing the 
proposed :hanges to the Worker's Compensation Laius.

I wish to voice my opinions on the following issues:

Issue # 3 - Board established list of providers; I agree the board should 

provide a list of health care providers, who would be pre­

approved by the board oy means of application to the board by 
the provider.

Issue # A - I think an employe should be denied benefits for makiny a

"false statement" about pre-existing injury as the employer 

does depend on that statement.

Issue # 5 - 1  believe the Vocational Rehabilitation Service needs to be 

closely monitored as this is an area that can be highly 
abused.

Issue # 7 - Medical "Continuous and Multiple Treatment"; I believe

there shculd be some limitations on the number of treatments 

in a given period. Mainly, I am referring to the chiroprac­

tors who wish to put an individual on a "maintenance program" 
which goes on and on and on!

□ther issues:

I am in favor of mandating a rate decrease and including it in the bill.

I would also like to see the "all states rider" eliminated. As long as 

a contractor is working in the state of Alaska, he sho u]i pay the same 
premium as an Alaskj contractor.

Hopefully, these changes will make the program more equitable for the 
employe and the employer.

Sincerely,

Gudrun Tompkins 

1A185 Hancock Dr. 

Anchorage, Ak 99515 
907 3A5 311'+



M a r c h  2 3 ,  1 9 8 8

R e p r e s e n t a t i v e  Jo hn Sund 
Alaska  State L e gislat ure  
P.O. Box V (MS 3100)
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e  Sund:

The p u r p o s e s  of this c o r r espondence  is to express our suppor t for 
the p o s i t i o n s  the T a s k  Force has taken w i t h  regard to Senate 
Bill 322, "An Act R e l a t i n g  to Workers' Compensa tion." We feel 
the T a s k  Force p o s i t i o n s  on this bill are equitable to both 
e m p l o y e e s  and employers and will result in lowering A l a s k a  w o r k  
comp costs to e veryone' s benefit.

It has come to our attenti on that the House Labor and C o m merce 
C o m m i t t e e  has p r o p o s e d  a change to Senate Bill 322 w h i c h  is not 
s u p p o r t e d  by the T a s k  Force. We ask that you not suppor t this 
change, w hi ch requires that Independent Medical E x a m ine rs be in 
t he same speci a l i t y  as the treating p h y s ici an of the e m p loyee  
unless the W o r k  Comp Board unan im o u s l y  agrees otherwise. We 
s u ggest instead, that the original wording, w h i c h  requ ired 
m a j o r i t y  approval by the Board ra ther than u n a n i m o u s ' a p p r o v a l . be 
implemented. Such a change  not only has our and the T a s k  Force's 
support, it also has the support of the Department  of Labor, 
Workers' C o mpensa tion Division.

We g r e a t l y  appreciate y o u r  taking the time to h e a r  our concerns.

Sincerely

Senior Vice  President & 
Chief Financial Officer

KJ:mls

KLUKWAN, INC.
P.O . B O X  3 2 0 7 7  • J U N E A U ,  A L A S K A  9 9 8 0 3 - 2 0 7 7  • ( 9 0 7 )  7 8 9 - 7 3 6 1



R I C K  A B B O T T .  D.C . H O P E  WING. N.D.
CHIROPRACTIC a NATUROPATHIC HEALTH CARE 

5 2 0  E A S T  3 4 t h  A V E N U E  S U IT E  3 0 5  

A N C H O R A G E  A L A S K A  9 9 5 0 3
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M a r c h  2 5 ,  1 9 8 8

Representative John Sund 
Alaska State Legislature 
P.O. Box V (MS 3100) 
Juneau, Alaska 99811

RE: S.B. 322

Dear Representative Sund:

Enclosed you will find a recent article dated Wednesday,
March 23, 1988 that appeared in the Anchorage Daily News business 
section.

This article deals with the current rapid rise in liability 
insurance fees. It is my belief that there are many similarities 
and questions that this article raises that apply to the proposed 
changes in the Workers Compensation law in this state.

We have no hard statistical breakdown as to where the Workers 
Compensation premium goes. We do not know what percentage goes to 
administrative, medical, legal, salary compensation or disability 
settlement expenses. To make sweeping changes without this 
information is questionable.

The legislature should be freezing the W/C premium level for 
one year, and gathering hard data in order to study all the 
variables which effect premium levels.

S.B. 322 as written will, in all propability, raise W/C 
premiums in this state. Please do not support this legislation.

REA/sb



P.  0 .  3n x 670055 
C h u g i a k ,  AK 99567 
March 2 8 ,  1988

Mr.  J o h n  Sund
A l a s k a  S t a t e  L e g i s l a t u r e
P.  0 .  Box V (MS 3100)
J u n e a u ,  A l a s k a  99811

Dear  Mr.  Sund,

E n c l o s e d  i s  a d i s c u s s i o n  i n  a n s w e r  t o  s t a t e m e n t s

made i n  t h e  n e w s p a p e r s  c o n c e r n i n g  t h e  Wor ker s ' '  Comp l aw.

A l s o ,  an O r a t o r y  on t h e  c o s t  o f  Wo r k e r s ' 1 Comp i n s u r a n c e .

I u n d e r s t a n d  t h a t  t h e  r e h a b i l i t a t i o n  p r o c e s s  h a s  b e e n

a d d r e s s e d  p r o p e r l y ,  howe ve r  t h e r e  i s  much m i s i n f o r m a t i o n

b e i n g  f e d  t j  t h e  p u b l i c  c o n c e r n i n g  t h e  new W o r k e r s '  Comp

a me n d me n t s .  T h e r e  r e a l l y  n e e d s  t o  be  a n o t h e r  p u b l i c  h e a r i n g

t o  g i v e  e v e r y o n e ,  e s p e c i a l l y  w o r k e r s ,  r a t h e r  t h a n  b u s i n e s s

t h e  c h a n g e  t o  e x p r e s s  t h e i r  c o n c e r n s  a b o u t  t h e  new p r o p o s e d

1 aw.

S i n c e r e l y ,

Don S a s s e r



AN ORATORY ON WORKERS COMPENSATION COST

He c o u l d  n o t  v i s i t  a n e a r b y  t own.  He c o u l d  n o t  t r a v e l  t o  a n o t h e r  
s t a t e .  He was  b e i n g  p u n i s h e d  f o r  a  c r i m e  a g a i n s t  s o c i e t y  by i n c a r c e r a t i o n .  
Most  o f  s o c i e t y  d o e s  n o t  n e e d  t h e  t h r e a t  o f  p u n i s h m e n t  t o  e n c o u r a g e  them 
n o t  t o  commi t  s e r i o u s  c r i m e s .  However ,  a  s i g n i f i c a n t  p e r c e n t a g e  o f  t h e  
p o p u l a t i o n  n e e d  t o  c e  r e m i n d e d  t h a t  t h e y  w i l l  s u f f e r  r e s t r i c t i o n s  o f  t h e i r  
f r e e d o m s  i f  t h e y  c r i m i n a l i s e  o t h e r s .  A few a r r o g a n t ,  i n s e n s i t i v e ,  g r e e d y  
i n d i v i d u a l s  w i l l  commi t  c r i m e s  a g a i n t  s o c i e t y  anyway .  They a r e  t h e  o n e s  who 
a r e  i n c a r c e r a t e d .  I f  i t  we r e  n o t  f o r  t h e  r e m i n d e r  o f  p u n i s h m e n t  f o r  a 
c r i m e ,  a n a r c h y  wo u l d  s o o n  p r e v a i l .  The c o s t  o f  i m p r i s o n m e n t  i s  v e r y  
e x p e n s i v e .  The t o t a l  c o s t  p e r  y e a r  of  c o n v i c t i o n ,  i n c a r c e r a t i o n ,  and  
n o u s i n g  o ne  c r i m i n a 1 i s  more  t h a n  mos t  p e o p l e  w i l l  e v e r  make ,  p e r  y e a r ,  
d u r i n g  t h e i r  l i f e  ,.,e. The p o i n t  i s ,  r e g a r d l e s s  o f  t h e  c o s t  o f  t h e  j u s t i c e  
s y s t e m ,  i t  i s  r  . i f i a b l e .

A u t o m o b i l e  d r i v e r s  mus t  h a v e  l i a b i l i t y  I n s u r a n c e .  Au t o m o b i l e  
l i a b i l i t y  i n s u r a n c e  i s  c o s t l y .  However ,  h a v i n g  t h e  i n s u r a n c e  g u a r a n t e e s  
c o m p l e t e  c o m p e n s a t i o n  f o r  damage you may c a u s e  w i t h  y o u r  a u t o m o b i l e .  I s  
t h i s  r e a s o n a b l e ?  -  For  a  c i v i l i s e d  s o c i e t y  t h e  a n s w e r  h a s  t c  be  y e s .  
Homeowners  i n s u r a n c e  g i v e s  a p r o p e r t y  owner  c o m p l e t e  c o m p e n s a t i o n  f o r  l o s s  
i n c u r r e d .  T h e r e f o r e ,  i t  i s  o n l y  r e a s o n a b l e  t h a t  a  w o r k e r  be  c o v e r e d  by 
l i a b i l i t y  i n s u r a n c e .  The i n s u r a n c e  may be  c o s t l y ,  b u t  i t  i s  j u s t  a s  
j u s t i f i a b l e ,  e v e n  more j u s t i f i a b l e ,  t h e n  t h e  c o s t  o f  i n c a r c e r a t i o n  o r  
d r i v e r s '  l i a b i l i t y  i s u r a n c e .  W o r k e r s '  C o m p e n s a t i o n  i s  no more  w e l f a r e  t h a n  
t h e  c o m p e n s a t i o n  f o r  o t h e r  l o s s e s .  I s  c o m p e n s a t i o n  f o r  t h e  l o s s  o f  o n e ' s  
home w e l f a r e ?  Or i f  you d e c i d e d  t o  l e a v e  t h e  s t a t e  wo u l d  i t  be  j u s t  t o  
r e d u c e  t h e  amount  o f  t h e  homeowner s  l o s s .  Of c o u r s e  n o t ,  h o w e v e r ,  t h i s  i s  
t h e  l o g i c  t h e  W o r k e r s '  Comp i n s u r a n c e  c o m p a n i e s  w o u l d  h a v e  e v e r y o n e  a c c e p t

A law a b i d i n g  i n d i v i d u a l  w o r k s  h a r d  a n d  c o n t r i b u t e s  t o  t h e  
w e l l  - b e i n g  o f  s o c i e t y ,  b u t  i f  he  h a s  an u n f o r t u n a t e  a c c i d e n t  w h i l e  w o r k i n g  
he  i s  p u n i s h e d .  Many t i m e s  t ’le a c c i d e n t  i s  c a u s e d  by n e g l i g e n c e  on t h e  p a r t  
o f  t h e  e m p l o y e r .  I s  t h e  e m p l o y e r  p u n i s h e d ?  No,  h o w e v e r ,  t h e  W o r k e r s '  Comp 
i n s u r a n c e  c o m p a n i e s  a r e  a l l o w e d  t o  p u n i s h  t h e  i n j u r e d  w o r k e r  e c o n o m i c a l l y  
a n d  m e n t a l l y .  I f  t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  f o r  w o r k e r s  i s  t o  be 
r e d u c e d ,  t h e n  maybe i t  i s  t i m e  t h e  e m p l o y e r  i n s i s t s  on a s a f e  work p l a c e .  
Maybe i t  i s  t i m e  t o  l ook much c l o s e r  i n t o  t h e  i n s u r a n c e  c o m p a n i e s  h i d d e n  
p r o f i t s .  I t  i s  c e r t a i n l y  n o t  j u s t  t o  p u n i s h  an i n j u r e d  w o r k e r  by s c a r r i n g  
him e c o n o m i c a l l y  f o r  t h e  r e s t  o f  h i s  l i f e .

Don S a s s e r



COMMUNITY
C H I R O P R A C T I C  C L I N I C

550 EAST TUDOR ROAD 
ANCHORAGE, ALASKA 99503 

TELEP H O N E (907) 562-5366

Dear R e p r e s e n t a t i v e  Sund:

The e nclosure s on insurance problems are only a sample of 
h ow w i d e s p r e a d  the collusion of the insurance companies has 
progressed.

One year they target malpra ctice insurance for increases, 
the next liability insurance, then workers' compensation, 
then auto and etc.

The A la ska w o r k e r s ' compensation bills that were stimulated 
by high insurance rates and prodd i n g  from the insurance 
companies (adjusting companies included) are nothing more 
than "our turn in the barrel." Last year it was Medical 
Malpractice. Next year, who knows what?

What is w r o n g  w i t h  our legislative b o d y  that it cannot see 
through the scam? Have we reached the point in Al aska that 
the publi c inter est is no longer of concern? It seems that 
way!

I urge you to re-think your p o s ition on p a ssing any workers' 
c o m p e n s a t i o n  r e form  this year. The State of Alaska deserves 
a b e tter bill than you have before you now.

Sincerely,

cc: G o v e r n o r  Steve Cowper
House J u d i c i a r y  Committee 
R e p r e s e n t a t i v e  Dave D o nley 
S e nat or Tim K e l l y  
A lask a Chiropracti c Society 
Dr. T revor Ireland



THE P R E C E D IN G  PAGES WERE TREATED AS 

A U N IT  IN  TH E O R IG IN A L  F I L E ,
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H O U S E  C O M M I T T E E  R E P O R T(7 )
Date referred:  4/27/88 F U R T H E R  REFERRALS:

DATE: <■/, /C{%V
T h e  j u d i c i a r y _________________ C o m m i t t e e  h as c o n s i d e r e d  ___ CSSB 3 2 4 (Jud)

"An A c t  r e l a t i n g  to e l i g i b i l i t y  to serve time  in a co rrectional restitution 
c e n t e r . "

R E C O M M E N D S :

[ ] r e p l a c e  w i t h  _____________________________

[ ] a t t a c h e d  amendment(s)

[ d o  pass  

[ ] d o  n o t  pass

[ ] no r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  to the

A D O P T S ; [ ]  l etter o f  intent

[ ] the same title

[ 3 a n e w  title

Committee

A T T A C H E S  H E W  F I S C A L  N O T E ( s ) : 

[ ] f iscal impact

[ ] zero fiscal note

[ ] zero w i t h  a n a ly sis

[ ] same as p r e v i o u s  fiscal note

p u b l i s h e d  _j______________________

[ u-] same a s  p r e v i o u s  zero fiscal 

n o t e  p u b l i s h e d  3 _______

S I G H I N G  O T H E R  R E C O M M E N D A T I O N S :
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LEGISLATIVE AffAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988

C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
in this file. T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  CMPR. In o r d e r  to s a v e . s p a c e  c o p i e s  o f  m i n u t e s  

h a v e  n o t  b e e n  le f t  in the files.
M a r y  V a n  N i m w e g e n

POOCH V • STATE CAP1ICX 
JUNEAU, ALASKA 9 9 8 1 1 

9 0 ; . * 6 J . 3 8 0 0
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C  S T E V E  C O W P E R
G O V E R N O R

S t a t e  o f  A l a s k a

Z r F \ C Z  3 "  T H E  G C v E R N C f ?
J u k e  a  i :

J a nua ry 11, 1988

The Honorable J a n  Faiks 
Presi d e n t  of the Senate 
Al a s k a  State Legislatu re  
P.O. Box V 
Juneau, AK 99811

Dear Senator Faikr:

Under the authority of art. Ill, sec. 18, of the A l aska C o n­
stitution, I am transmitting a bill r e l ating to t e l i­
gibility of prisoners for p l a c e m e n t  in a correctiona. sti- 
tution center.

The bill makes a minor change in existing law which will 
expand the pool of prisoners w h o  are eligible for placem ent 
in a co rrectional r e sti tution center, t h ere by facilitating  
both the rehab ilitation proc ess and the r e p a y m e n t  of r e s t i­
tution to victims of crimes.

Presently AS 33.30.161(b)(2) precludes p l a c emen t of a p r i s­
oner in a correctional r e s t i t u t i o n  center if the prisoner 
has ever been convicted of an offense involving vi olence or 
the use of force. This bill w o u l d  amend that paragra ph to 
allow placement in a res tit u t i o n  center of a prison er who 
has a criminal history of m i s d e m e a n o r  violence, but not a 
priso n e r  who has ever been c o n v i c t e d  of a felony offense 
involving violence. Of course, the D e p a r t m e n t  of C o r­
rections would still make a c l a s s i f i c a t i o n  d e c i s i o n  that the 
prisoner does not otherwise p r e s e n t  a ris k to the community 
before placement in a r estit u t i o n  center.

This bill is a responsible 
low-risk prisoners, assist 
dress the pro blem of prison

promote rehabil itation of 
of crimes, and help ad-



R EQ U EST:________________________

S T A T E  OF  A L A S K A
1988 LEGISLATIVE SESSION

F IS C A L  N O T E

BELL V E R S I O N  : C S S B  3 2 4

P U B L I S H  D A T E  : 3

Revision D ate:________[_______________________
Tide: "An Act relating to eligibility

to serve time in a correctional_____
Sponsor: RULES restitution center.

Requestor: .GOVERNOR_____________________

Agency Affected: Department of Corrections 

B R U :__________________________________

Components

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL | - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL - 0 - - 0 - .. -J}- , , - 0 -  .. .. - n - L lOc_____
PO SIT IO N S:

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page if necessary)

Pm pairiby: Su?an E. Knighton, Director_________________ phone. 465-3376

D ate: 3 -2 4 -8 8Division : M l t n M y P  _  S e a

Approvedby-GofititesSfbne^: HuropirriVy-Barnett D ate:___ 3 -2 4 -8 8 ______
Agency: Department of Correctidrvs-^

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 1
Impacted Agency(ies) P3̂ --------  of



A L A S K A  N E T W O R K
O N I

D O M E S T I C  V I O L E N C E
A N D

S E X U A L  A S S A U L T
130 Seward, No. 301 Juneau, Alaska 99801 (907) 586-3650

Abused W om e rfs  A id in Crisis (AW A IO  
Advocates tor V ictims o l V io len ce  (A W ) 

Aiding W om en  in Abuse and Rape Emergencies (AWARE) 
A laska Women's Resource C enter (AW RC); Arctic W om en  in Crisis (AW IC ) 

Bering Sea Women's G rou p  (B SW C ); Em monak W omen's Shelter 
Kodiak W om erfs Resource & Crisis C enter (KW RCC ) 

M aniilaq Regional W omen's Crisis P rogram ; MEN , Inc. 
Safe 4  Fear-free Environment (SAFE); Sitkans Against Family V io len ce  ISAFV)

Southwestern A laska C ounc il to ' 'he 
Prevention o f  C h ild  Sexual Assault (SWACPi_SA); 

South Peninsu la W om e rfs  Services (SPWS) 
Standing Together Against Rape (STAR); Tundra W om e rfs  C oa lition  (T W O  

Valley W omen's Resource C enter (VW RC ) 
W om en in Crisis C ounse ling  & Assistance (W ICCA I 

W om en  in Safe Homes (W ISH ); W omen's Resource & Crisis C en ter (W RCC )

LEXIEB-ItL2!2EgQBI.QE..S&MlB..Bl[i[i_324 
T h i s  bill w o u l d  b r o a d e n  the n u m b e r  of o f f e n d e r s  e l i g i b l e  to s e r v e  
ti m e  in c o r r e c t i o n a l  r e s t i t u t i o n  c e n t e r s  from w h a t  the c u r r e n t  
s t a t u t e  allows. U n d e r  this bill, o f f e n d e r s  w o u l d  be p r o h i b i t e d  from 
s e r v i n g  in a r e s t i t u t i o n  c e n t e r  if t h e i r  p r e s e n t  o f f e n s e  i n v o l v e s  
v i o l e n c e ,  or If they have a p a s t  c o n v i c t i o n  that I ncludes a f e l o n y  
i n v o l v i n g  v i o l e n c e  or the use of force. The N e t w o r k  is v e r y  
s u p p o r t i v e  of the fact that the bill a l s o  r e c o g n i z e s  that o f f e n d e r s  
c o n v i c t e d  of c u s t o d i a l  I n t e r f e r e n c e  in the f i r s t  or s e c o n d  d e g r e e s  
(AS 1 1 . 4 1 . 3 2 0  a n d  11 .41 .330), a n d  t h o s e  c o n v i c t e d  of h a r a s s m e n t  as 
d e f i n e d  u n d e r  Sec. 1 1 . 6 1 . 1 2 0  (a) (6) s h o u l d  n o t  s e r v e  in
c o r r e c t i o n a l  r e s t i t u t i o n  c e n t e r s ,  b e c a u s e  these c r i m e s  I n d i c a t e  a 
p a r t i c u l a r l y  h i g h  p o t e n t i a l  for v i o l e n c e .

The c r i m e s  of h a r a s s m e n t  and c u s t o d i a l  i n t e r f e r e n c e  are 
c o m m i t t e d  at the time w h e n  a c o u p l e  in a v i o l e n t  re
s e p a r a t e s .  A l a s k a ' s  h a r a s s m e n t  s t a t u t e  Sec. 1 1 . 6 1 . 1 2 0  <a> 
e n f o r c e m e n t  m e c h a n i s m  for no c o n t a c t  o r d e r s  Issued
2 5 . 3 5 . 0 1 0 ( b )  or 2 5 . 3 5 . 0 2 0  (the d o m e s t i c  v i o l e n c e  Injunct
o r d e r s ) .  O f f e n d e r s  who b reak no c o n t a c t  o r d e r s  c a n  be arre 
the h a r a s s m e n t  s tatute. The c u s t o d i a l  i n t e r f e r e n c e  s t a t u t e  
c h i l d r e n  from b e i n g  u n l a w f u l l y  t a k e n  from t h e i r  c u s todi
C u s t o d y  is o f t e n  a m a j o r  point of c o n t e n t i o n  at s e p a r a t i o n .

m o s t  o f t e n  
l a t i o n s h i p  
(6) is the 
u n d e r  AS 

lve r e l i e f  
s t e d  u n d e r  
s p r o h i b i t  
al p a r e n t .

R e s e a r c h  from the U n i v e r s i t y  of A l a s k a  at F a i r b a n k s  I n d i c a t e s  th a t  
26% of the a d u l t  w o m e n  living In A l a s k a  ha v e  b e e n  a b u s e d  by a s p o u s e  
or l i v e - i n  p a r t n e r  at som e t i m e  d u r i n g  t h e i r  a d u l t  lives; 10.2% have 
b e e n  a b u s e d  In 1986; 6 3 .3% of the w o m e n  a b u s e d  d u r i n g  1986 a n d  3 4 . 5 %
of t h o s e  a b u s e d  d u r i n g  t h e i r  l i f e t i m e  r e p o r t e d  that t h e i r  c h i l d r e n
h a d  a l s o  be a b u s e d .  D e p a r t m e n t  of P u b l i c  S a f e t y  s t a t i s t i c s  I n dicate 
t h a t  a t h i r d  of female m u r d e r  v i c t i m s  in A l a s k a  w e r e  k i l l e d  b y  t h e i r  
h u s b a n d s ,  e x - h u s b a n d s  or b o y f r i e n d s .

As a p u b l i c  p o l i c y  matter, it s h o u l d  be o u r  goal to I n t e r v e n e  in 
d o m e s t i c  v i o l e n c e  c a s e s  at the e a r l i e s t  d i s c e r n i b l e  on s e t .  
U n f o r t u n a t e l y ,  v i c t i m s  often to n o t  leave an a b u s i v e  r e l a t i o n s h i p  
until the v i o l e n c e  r e a c h e s  the s e v e r i t y  of r i s k i n g  t h e i r  live o r  the
l i v e s  of the c h i l d r e n .  This is w h y  the h i g h e s t  p o t e n t i a l  for
v i o l e n c e  in a v i o l e n t  r e l a t i o n s h i p  Is at the time of s e p a r a t i o n .

It Is i m p o r t a n t  that law e n f o r c e m e n t  a n d  the c r i m i n a l  j u s t i c e  s y s t e m  
r e s p o n d  to d o m e s t i c  violence in a m a n n e r  that is least l i k e l y  to 
a l l o w  a c o n t i n u a t i o n  of the e s c a l a t i n g  v i o l e n c e  pat t e r n .  It has b e e n  
s h o w n  that a r r est, c o m b i n e d  w i t h  a r e a l i s t i c  threat of jail or 
a c t u a l  jail time, l e n gthy m o n i t o r i n g  to e n s u r e  lack of r e - o f f e n s e ,  
ar.d r e h a b i l i t a t i o n  are ne e d e d  to s t o p  future v i o l e n t  b e h a v i o r .  
A l l o w i n a  an o f f e n d e r  to have a s e r v e  at a r e s t i t u t i o n  c e n t e r  In lieu
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d h e n o w e t h  
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IN T H E  S E N A T E

HOUSE CS FOR CS FOR SENATE BILL NO. 339

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t o b a c c o  p r o d u c t s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1.  AS 1 1 . 7 6 . 1 0 0  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  1 1 . 7 6 . 1 0 0 .  SELLING OR GIVING TOBACCO TO A MINOR. ( a )  A 

p e r s o n  c o m m i t s  t h e  o f f e n s e  o f  s e l l i n g  o r  g i v i n g  t o b a c c o  t o  a  m i n o r  i f  

t h e  p e r s o n

( 1 )  k n o w i n g l y  s e l l s ,  e x c h a n g e s ,  o r  g i v e s  a  c i g a r e t t e ,  a  

c i g a r ,  t o b a c c o ,  o r  a  p r o d u c t  c o n t a i n i n g  t o b a c c o  t o  a  p e r s o n  u n d e r  19 

y e a r s  o f  a g e ;  o r

( 2 )  m a i n t a i n s  a  v e n d i n g  m a c h i n e  t h a t  d i s p e n s e s  c i g a r e t t e s ,  

c i g a r s ,  t o b a c c o ,  o r  p r o d u c t s  c o n t a i n i n g  t o b a c c o  a n d  t h a t  i s  a c c e s s i b l e  

t o  p e r s o n s  u n d e r  19 y e a r s  o f  a g e .

( b )  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n ,  a 

p e r s o n  who m a i n t a i n s  a  v e n d i n g  m a c h i n e  i s  n o t  i n  v i o l a t i o n  o f  ( a ) ( 2 )  

o f  t h i s  s e c t i o n  i f

( 1 )  t h e  v e n d i n g  m a c h i n e  i s  i n  a  l o c a t i o n  t h a t  i s  g e n e r a l l y  

s u p e r v i s e d  b y  a p e r s o n  who m a i n t a i n s  t h e  v e n d i n g  m a c h i n e ,  o r  a n  em­

p l o y e e  o f  t h e  p e r s o n ,  d u r i n g  t h e  h o u r s  t h e  m a c h i n e  i s  a c c e s s i b l e ;

( 2 )  t h e  v e n d i n g  m a c h i n e  i s  i n  a  l o c a t i o n  w h e r e  a p e r s o n

u n d e r  21 y e a r s  o f  a g e ,  o t h e r  t h a n  a n  e m p l o y e e  o f  t h e  o w n e r  o f  t h e

p r e m i s e s ,  i s  n o t  a l l o w e d  e n t r y  b y  l a w  u n l e s s  a c c o m p a n i e d  b y  a p a r e n t ,

g u a r d i a n ,  o r  s p o u s e  o f  t h e  p e r s o n  who i s  21 y e a r s  o f  a g e  o r  o l d e r ;  o r

(3 )  t h e  v e n d i n g  m a c h i n e  i s  i n  a  l o c a t i o n  w h e r e  a p e r s o n

u n d e r  19 y e a r s  o f  a g e  i s  n o t  a l l o w e d  e n t r y  b y  p o l i c y  o f  t h e  o w n e r  o f

- 1 -  Hf!S riQ.CR ' } 70 /UTrcc ' \
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t h e  p r e m i s e s  u n l e s s  a c c o m p a n i e d  b y  a  p e r s o n  19 y e a r s  o f  a g e  o r  o l d e r .

( c )  I n  t h i s  s e c t i o n ,  a  p e r s o n  m a i n t a i n s  a v e n d i n g  m a c h i n e  i f  t h e  

p e r s o n  owns t h e  m a c h i n e  o r  owns o r  c o n t r o l s  a f a c i l i t y  i n  w h i c h  t h e  

m a c h i n e  i s  l o c a t e d .

( d )  S e l l i n g  o r  g i v i n g  t o b a c c o  t o  a  m i n o r  i s  a  v i o l a t i o n .

* Sec  2 .  AS 1 1 . 7 6  i s  am en d ed  b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

/Sec. 1 1 . 7 6 . 1  0 5 .  P U R C H A S E  OF'TOBACCO BY A  A n OR. y?a) A  person, 

b e i n g  y o u n g e r  t h a n  19 y e a r s  o/f age, m a y  /not p u r c h a s e  a c i g a r e t t e ,/ a  cigar,

t o b a c c o / ,  o r  a  p r o d u c t  c o n t a i n i n g  to b a c q r )  i n  t h i s ^ s t a t e .

( b )  P u r c h a s e  o f  t o b a c c o  by  a  m i n o r  i s  a v i o l a t i o n ,

* S e c .  3 .  AS A3 i s  a m e n d e d  b y  a d d i n g  new  s e c t i o n s  t o  r e a d :

ARTICLE 3 .  EXCISE TAX ON CERTAIN TOBACCO PRODUCTS.

S e c .  A 3 . 5 0 . 3 0 0 .  EXCISE TAX LEVIED. An e x c i s e  t a x  i s  l e v i e d  on 

t o b a c c o  p r o d u c t s  i n  t h e  s t a t e  a t  t h e  r a t e  o f  25 p e r c e n t  o f  t h e  w h o l e ­

s a l e  p r i c e  o f  t h e  t o b a c c o  p r o d u c t s .  The  t a x  i s  l e v i e d  when a  p e r s o n

( 1 )  b r i n g s ,  o r  c a u s e s  t o  b e  b r o u g h t ,  a  t o b a c c o  p r o d u c t  i n t o

t h e  s t a t e  f r o m  o u t s i d e  t h e  s t a t e  f o r  s a l e ;

( 2 )  m a k e s ,  m a n u f a c t u r e s ,  o r  f a b r i c a t e s  a  t o b a c c o  p r o d u c t  i n

t h e  s t a t e  f o r  s a l e  i n  t h e  s t a t e ;  o r

( 3 )  s h i p s  o r  t r a n s p o r t s  a  t o b a c c o  p r o d u c t  t o  a  r e t a i l e r  i n  

t h e  s t a t e  f o r  s a l e  b y  t h e  r e t a i l e r .

S e c .  A 3 . 5 0 . 3 1 0 ,  EXEMPTIONS. ( a )  A f a c i l i t y  o p e r a t e d  b y  o n e  o f

t h e  u n i f o r m e d  s e r v i c e s  o f  t h e  U n i t e d  S t a t e s  i s  e x e m p t  f r o m  t h e  t a x .  

I n  t h i s  s u b s e c t i o n ,  " u n i f o r m e d  s e r v i c e s "  h a s  t h e  m e a n i n g  g i v e n  i n  5 

U . S . C .  2 1 0 1 .

( b )  T h e  t a x  d o e s  n o t  a p p l y  t o  a  t o b a c c o  p r o d u c t  i f  t h e  U n i t e d

S t a t e s  C o n s t i t u t i o n  o r  o t h e r  f e d e r a l  l a w s  p r o h i b i t  t h e  l e v y i n g  o f  t h e

t a x  on t h e  p r o d u c t  b y  t h e  s t a t e .

S e c .  A 3 . 5 0 . 3 2 0 .  LICENSING. ( a )  E x c e p t  a s  p r o v i d e d  i n  ( g )  o f

Hcs c s s b  .'nQ/'HR.qcn _  —  — --------------------
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this s e ction, a p e r s o n  m u s t  b e  l i c e n s e d  by  the d e p a r t m e n t  if the 

p e r s o n  e n g a g e s  in b u s i n e s s  as a d i s t r i b u t o r  for a t o b a c c o  p r o d u c t  that 

is s u b j e c t  to the tax.

(b) T h e  d e p a r t m e n t ,  u p o n  a p p l i c a t i o n  a n d  p a y m e n t  o f  a fee of 

$50, s h a l l  issue a l i c e n s e  f o r  o n e  y e a r  to a p e r s o n  w h o  a p p l i e s  f o r  a 

l i c e n s e  u n d e r  (a) o f  this s e c t i o n .

(c) The d e p a r t m e n t  m a y  r e f u s e  to i ssue a l i c e n s e  u n d e r  this '
i

s e c t i o n  if t h e r e  is r e a s o n a b l e  c a u s e  to b e l i e v e  the in.co r m a t i o n  sub- i 

m i t t e d  in the a p p l i c a t i o n  is f a l s e  or m i s l e a d i n g  a n d  is n o t  m a d e  in j
i
I

g o o d  faith.

(d) A  l i c e n s e  i s s u e d  u n d e r  this s e c t i o n  m u s t  i n c l u d e  the n a m e

a n d  a d d r e s s  of the l i c e n s e e ,  the type of b u s i n e s s  to be  c o n d u c t e d ,  a n d  !

i
the y e a r  for w h i c h  the l i c e n s e  is issued.

j
(e) T h e  d e p a r t m e n t  m a y  r e n e w  a l i c e n s e  i s s u e d  u n d e r  th i s  s e c t i o n  j

i

for a fee o f  $50. \
j

(f) T h e  d e p a r t m e n t  m a y  s u s p e n d  or  r e v o k e  a l i c e n s e  i s s u e d  u n d e r  |
»

this s e c t i o n  if the l i c e n s e e  v i o l a t e s  a p r o v i s i o n  o f  AS  A 3 . 5 0 . 3 0 0  - j
I

A 3 . 5 0 . 3 9 0  or a r e g u l a t i o n  a d o p t e d  u n d e r  A S  A3. 50.370. J
j

(g) A  l i c e n s e  r e q u i r e d  b y  this s e c t i o n  is in a d d i t i o n  to a n y  

o t h e r  l i c e n s e  r e q u i r e d  b y  law, e x c e p t  that a p e r s o n  w h o  is l i c e n s e d  

u n d e r  A S  A 3 . 5 0 . 0 1 0  - A 3 . 5 0 . 1 8 0  is e x e m p t  f r o m  the l i c e n s i n g  r e q u i r e­

m e n t s  of this section.

(h) A  l i c e n s e  i s s u e d  u n d e r  this s e c t i o n  is n o t  a s s i g n a b l e  or 

t r a n s f e r a b l e ,  e x c e p t  t h a t  in the c a s e  o f  death, b a n k r u p t c y ,  r e c e i v e r­

ship, or i n c o m p e t e n c y  o f  the l i c e n s e e ,  or  if the b u s i n e s s  o f  the 

l i c e n s e e  is t r a n s f e r r e d  to a n o t h e r  by  o p e r a t i o n  of law, the d e p a r t m e n t  

m a y  e x t e n d  the l i c e n s e  for a l i m i t e d  time to the e x e c u t o r ,  a d m i n i s t r a­

tor, trustee, r e c e i v e r ,  or the t r a n s f e r e e .

Sec. A 3 . 5 0 . 3 3 0 .  R E T U R N S .  (a) On or b e f o r e  the last d a y  of  e a c h

- 3 -  HCS CSSB 3 3 9 (HESSQ____
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c a l e n d a r  m o n t h ,  a l i c e n s e e  s h a l l  f i l e  a r e t u r n  w i t h  the d e p a r t m e n t .  

T h e  r e t u r n  m u s t  s t a t e  the n u m b e r  or a m o u n t  of t o b a c c o  p r o d u c t s  s o l d  b y  

the l i c e n s e e  d u r i n g  the p r e c e d i n g  c a l e n d a r  month, the s e l l i n g  p r i c e  of 

the t o b a c c o  p r o d u c t s ,  and the a m o u n t  o f  tax i m p o s e d  on the t o b a c c o  

p r o d u c t s .

(b) T h e  l i c e n s e e  s h a l l  r e m i t  w i t h  the r e t u r n  the t a x  due u n d e r  

AS  A 3 . 5 0 . 3 0 0  for the m o n t h  c o v e r e d  b y  the return, a f t e r  d e d u c t i n g  one 

p e r c e n t  o f  the tax due, w h i c h  the l i c e n s e e  shall r e t a i n  to c o v e r  the 

e x p e n s e  o f  a c c o u n t i n g  and f i l i n g  the r e t urn.

Sec. A 3 . 5 0 . 3 A 0 .  R E C O R D S .  A  l i c e n s e e  shall k e e p  a c o m p l e t e  a n d  

a c c u r a t e  r e c o r d  of all t o b a c c o  p r o d u c t s  o f  the l i c e n s e e  s u b j e c t  to the j 

tax, i n c l u d i n g  p u r c h a s e  p r i c e s ,  s a l e s  p r i c e s ,  the n a m e s  a n d  a d d r e s s e s  

o f  the s e l l e r s  and the p u r c h a s e r s ,  the dates of d e l i v e r y ,  the q u a n­

ti t i e s  of  t o b a c c o  produ c t s ,  a n d  t h e  t r a d e  n a mes a n d  b r a n d s .  S t a t e -
I

m e n t s  a n d  r e c o r d s  r e q u i r e d  b y  this s e c t i o n  m u s t  b e  in the f o r m  p r e­

s c r i b e d  b y  the d e p a r t m e n t ,  p r e s e r v e d  for three years, a n d  a v a i l a b l e  ;

j j
for i n s p e c t i o n  u p o n  d e m a n d  b y  the d e p a r t m e n t .

Sec. A 3 . 5 0 . 3 5 0 .  D I S P O S I T I O N  O F  P R O C E E D S .  The t a x  c o l l e c t e d  by 

the d e p a r t m e n t  s h a l l  be d e p o s i t e d  in the g e n e r a l  fund. T h e  c o m m i s­

si o n e r  of a d m i n i s t r a t i o n  s h a l l  s e p a r a t e l y  a c c o u n t  for the t a x e s  that 

are d e p o s i t e d  in the g e n e r a l  f u n d  u n d e r  this sec t i o n .  T h e  a n n u a l  

e s t i m a t e d  b a l a n c e  in the a c c o u n t  m a y  be u s e d  b y  the l e g i s l a t u r e  to 

m a k e  a p p r o p r i a t i o n s  for h e a l t h  care, h e a l t h  r e s e a r c h ,  h e a l t h  p r o­

mo t i o n ,  and h e a l t h  e d u c a t i o n  p r o g r a m s .

Sec. A 3 . 5 0 . 3 6 0 .  A N N U A L  R E P O R T .  The d e p a r t m e n t  s h a l l  s u b m i t  to 

the l e g i s l a t u r e  b y  the first d a y  of  e a c h  r e g u l a r  l e g i s l a t i v e  s e s s i o n  a 

r e p o r t  i n d i c a t i n g  the a m o u n t  o f  the tax c o l l e c t e d  d u r i n g  the f i s c a l  

y e a r  that e n d e d  on the J u n e  30 p r e c e d i n g  the session.

Sec. A 3 . 5 0 . 3 7 0 .  R E G U L A T I O N S .  T h e  d e p a r t m e n t  shall a d o p t  u n d e r  

H C S  CS S B  3 3 9 (HESS) -A- ________________________________
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the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.62) r e a s o n a b l e  r e g u l a t i o n s

th a t  it c o n s i d e r s  n e c e s s a r y  to c a r r y  out the p r o v i s i o n s  of AS  4 3 . 5 0 . -  

300 - 4 3 . 5 0 . 3 9 0 .

Sec. 4 3 . 5 0 . 3 9 0 .  D E F I N I T I O N S .  In AS 4 3 . 5 0 . 3 0 0  - 4 3 . 5 0 . 3 9 0

(1) " d i s t r i b u t o r "  m e a n s  a p e r s o n  w h o

(A) brings, or c a u s e s  to be brought, a t o b a c c o  p r o d u c t

into the s t a t e  f r o m  o u t s i d e  the s t a t e  for sale;

(B) mak e s ,  m a n u f a c t u r e s ,  or f a b r i c a t e s  a t o b a c c o

p r o d u c t  in the s t ate for sale in the state; or

(C) ships or t r a n s p o r t s  a t o b a c c o  p r o d u c t  to a r e t a i l­

er in the s t a t e  for sale b y  the retai l e r ;

(2) " l i c e n s e e "  m e a n s  a d i s t r i b u t o r  w h o  is

(A) l i c e n s e d  u n d e r  AS  43. 5 0 . 3 2 0 ;  or

(B) e x e m p t e d  b y  A S  4 3 . 5 0 . 3 2 0 ( g )  f r o m  l i c e n s i n g  u n d e r

AS  4 3 . 5 0 . 3 2 0 ;

(3) " t h e  tax" m e a n s  the tax l e v i e d  by AS 4 3 . 5 0 . 3 0 0 ;

(4) " t o b a c c o  p r o d u c t "  m e a n s

(A) a cigar;

(B) a cheroot;

(C) a stogie;

<7 (D) a p e rique;

(E) s n u f f  and s n u f f  flour;

(F) s m o k i n g  to b a c c o ,  i n c l u d i n g  g r a n u l a t e d ,  p l u g - c u t ,  

c r i m p - c u t ,  r e a d y - r u b b e d ,  a n d  any f o r m  of t o b a c c o  s u i t a b l e  for 

s m o k i n g  in a p i p e  or c i g a r e t t e ;

(G) c h e w i n g  t obacco, i n c l u d i n g  c a v e n d i s h ,  twist, plug, 

scrap, and t o b a c c o  s u i t a b l e  for chewing; or

(H) an a r t i c l e  or p r o d u c t  m a d e  of t o b a c c o  or a t o b a c c o  

s u b s t i t u t e ,  but not i n c l u d i n g  a c i g a r e t t e  as d e f i n e d  in

-5- HCS C S S B  33QrHF.s<n
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A S  4 3 . 5 0 . 1 7 0 ;

(5) " w h o l e s a l e  p r i c e "  m e a n s  Che e s t a b l i s h e d  p r i c e  for w h i c h  

a m a n u f a c t u r e r  s ells a t o b a c c o  p r o d u c t  to a d i s t r i b u t o r ,  a f t e r  d e d u c­

t i o n  o f  a d i s c o u n t  or o t h e r  r e d u c t i o n  r e c e i v e d  b y  the d i s t r i b u t o r  for 

q u a n t i t y  o r  cash.

* Sec. 4. A S  4 3 . 5 0 . 1 7 0  is a m e n d e d  to read:

Sec. 4 3 . 5 0 . 1 7 0 .  D E F I N I T I O N S .  In A S  4 3 . 5 0 . 0 1 0  - 4 3 . 5 0 . 1 9 0  [THIS 

C H A P T E R ] ,  u n l e s s  the c o n t e x t  o t h e r w i s e  r e q u i r e s ,

(1) " b u y e r "  m e a n s  a p e r s o n  w h o  i m p o r t s  or a c q u i r e s  c i g a­

re t t e s  f o r  the p e r s o n ' s  [HIS] o w n  c o n s u m p t i o n  f r o m  a n y  s o u r c e  o t h e r  

t h a n  a m a n u f a c t u r e r ,  d i s t r i b u t o r ,  d i r e c t - b u y i n g  r e t a i l e r ,  or  r e t a i l e r ;

(2) " c i g a r e t t e "  m e a n s  a r o l l  f o r  s m o k i n g  o f  a n y  s i z e  or

shape, m a d e  w h o l l y  or p a r t l y  o f  tob a c c o ,  w h e t h e r  the t o b a c c o  is f l a­

vo r e d ,  a d u l t e r a t e d ,  or m i x e d  w i t h  a n o t h e r  i n g r e d i e n t ,  if  t h e  w r a p p e r

or  c o v e r  o f  the r o l l  is m a d e  o f  p a p e r  or a m a t e r i a l  o t h e r  t h a n  t o b a c­

co ;

(3) [ " D E P A R T M E N T "  M E A N S  T H E  D E P A R T M E N T  O F  R E V E N U E ;

(4)] " d i r e c t - b u y i n g  r e t a i l e r "  m e a n s  a p e r s o n  w h o  is e n g a g e d  

in the s a l e  o f  c i g a r e t t e s  at r e t a i l  in this state, a n d  w h o  b r i n g s  or 

c a u s e s  to b e  b r o u g h t  c i g a r e t t e s  into the state;

(4) [(5)] " d i s t r i b u t o r "  m e a n s  a p e r s o n  w h o  b r i n g s  c i g a­

ret t e s ,  o r  h a s  c i g a r e t t e s  b r o u g h t  i n t o  the state, a n d  w h o  s e l l s  or 

d i s t r i b u t e s  at l east 75 p e r  cent o f  the c i g a r e t t e s  to o t h e r s  for

r e s a l e  in the state;

(5) [(6)] " l i c e n s e e "  m e a n s  a p e r s o n  l i c e n s e d  u n d e r  AS 43.- 

5 0 . 0 1 0  - 4 3 . 5 0 . 1 8 0 ;

(6) [(7)] " m a n u f a c t u r e r "  m e a n s  a p e r s o n  w h o  m a k e s ,

f a s h i o n s ,  or  p r o d u c e s  c i g a r e t t e s  for sale to d i s t r i b u t o r s  or o t h e r  

p e r s o n s ;

HCS CSSB 3 3 9 (HESS) -6- ___________________ ______________
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(7) [(8)] "person" includes an individual, company, p a r t­

nership, joint venture, joint agreement, association, m u t u a l  or o t h e r­

wise, corporation, estate, trust, business trust, r e c e i v e r ^  [OR]

trustee, syndicate, or political s ubdivi sion of this state, or c o m b i­

nat i o n  acting as a unit;

(8) [(9)] "place of business" means a place where c i g a­

rettes are sold, or wh ere cigarettes are b r o u g h t  or kept for the 

purpose  of sale or consumption, inclu ding a vessel, vehicle, airplane, 

or train;

(9) [(10)] "retailer" means a p erson  in the state w h o  is 

engaged in the business of selling cigarettes at retail;

(IQ) [(11)] "sale" includes a sale, barter, exchange, and 

every other m anner of transferring the ownership of personal property.
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TO: H C S  C S S B  3 3 9 ( H E S S )

P a g e  1, f o l l o w i n g  li n e  7:

I n s e r t  a n e w  b i l l  s e c t i o n  to read:

"* S e c t i o n  1. P U R P O S E .  A S  1 1 . 7 6 . 1 0 5 ,  a d d e d  b y  sec. 3 o f  this Act, 

m a k e s  the p u r c h a s e  o f  c i g a r e t t e s  b y  p e r s o n s  u n d e r  age 19 a v i o l a t i o n .  The 

sole p e n a l t y  f o r  a v i o l a t i o n  is a fine. T h e  a m e n d m e n t  o f  A S  4 7 . 1 0 . 0 1 0 ( b ) ,  

m a d e  b y  sec. 4 of  this Act, i m p l e m e n t s  l e g i s l a t i v e  inte n t .  B e c a u s e  c h i l­

dren' s  p r o c e e d i n g s  do n o t  p r o v i d e  f o r  the i m p o s i t i o n  o f  fines, the a m e n d­

m e n t  o f  AS  4 7 . 1 0 . 0 1 0 ( b )  e x c l u d e s  t h e s e  o f f e n s e s  f r o m  the j u v e n i l e  j u r i s d i c­

ti o n  o f  the s u p e r i o r  court, a l l o w i n g  the c i t a t i o n  o f  m i n o r s  a n d  the i m p o s i­

tion o f  f i n e s  b y  the d i s t r i c t  c o u r t . "

P a g e  1, line 8:

D e l e t e  "* S e c t i o n  1."

In s e r t  "* Sec. 2."

R e n u m b e r  s u b s e q u e n t  s e c t i o n  a c c o r d i n g l y .

P a g e  2, f o l l o w i n g  line 10:

I n s e r t  a n e w  b i l l  s e c t i o n  to read:

"* Sec. 4. A S  4 7 . 1 0 . 0 1 0 ( b )  is a m e n d e d  to read:

(b) W h e n  a m i n o r  is a c c u s e d  o f  v i o l a t i n g  a t r a f f i c  s t a t u t e  o r

A M E N D M E N T

O ffe re d  i n  t h e  HOUSE
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r e g u l a t i o n ,  a t r a f f i c  o r d i n a n c e  or r e g u l a t i o n  o f  an i n c o r p o r a t e d  

m u n i c i p a l i t y ,  A S  1 1 . 7 6 . 1 0 5  r e l a t i n g  to the p u r c h a s e  o f  t o b a c c o  by  a 

m i n o r ,  a fish a n d  g a m e  s t a t u t e  or  r e g u l a t i o n  u n d e r  A S  1 6 ^  or  a p a r k s  

a n d  r e c r e a t i o n a l  f a c i l i t i e s  s t a t u t e  or r e g u l a t i o n  u n d e r  A S  41.21, 

e x c e p t i n g  a s t a t u t e  the v i o l a t i o n  o f  w h i c h  is a f e l o n y ,  the p r o c e d u r e  

p r e s c r i b e d  in A S  4 7 . 1 0 . 0 2 0  - 4 7 . 1 0 . 0 9 0  m a y  n o t  b e  f o l l o w e d ,  e x c e p t  

t h a t  a parent, g u a r d i a n ^  or l e g a l  c u s t o d i a n  s h a l l  b e  p r e s e n t  at  all 

p r o c e e d i n g s .  T h e  m i n o r  a c c u s e d  o f  an [A T R A F F I C ]  o f f e n s e  s p e c i f i e d  in 

t h i s  s u b s e c t i o n  [, A  F I S H  A N D  G A M E  S T A T U T E  O R  R E G U L A T I O N  V I O L A T I O N  

U N D E R  A S  16 O R  P A R K S  A N D  R E C R E A T I O N A L  F A C I L I T I E S  V I O L A T I O N  U N D E R  

AS  41.21] shall b e  c h a r g e d ,  p r o s e c u t e d ,  a n d  s e n t e n c e d  in the d i s t r i c t  

c o u r t  in the same m a n n e r  as an a d u l t .”

- 2 - 4 / 19 /8 8
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S e r v i c e  A m e r i c a

C O R P O R A T IO N

Service America is c o n c e r n e d  over the encumbrance this 

bill would have on our adult cust omers who choose to smoke.

We curr ently have eig hteen private sector locations with 

controlled access or lunch rooms for employees that are 

not supervised. This list of accounts include Alascom, 

Alaska Railroad, A l y e s k a  Pipeline, ERA Aviation, National 

Bank of Alaska, and the U.S. Post Office General Hail Facil

As written, the language in Senate bill 339 would prohibit 

these locations from p r o v i d i n g  the convenience of a cigarette 

machine to their emp.loyees who choose to smoke.

The financial burdens including 17% loss in sales and 

equipment worth more than $25,000 sitting idle is more

than we can absorb in this failing economy. Most of all
%

this bill would cause t e rminati on of one employee and the 

reduction in hours of one other.

Since this equipment is generally in locations where minors 

are not present, the bill as w r i t t e n  and the removal of the 

vendors would only put an undue hardship  on our industry 

and do nothing to achieve the intent which is to prevent 

our youth from p u r c h a s i n g  cigare t t e s  from vending machines.

Our industry has the ability to act responsibly and work 

with the location owners to insure adequate supervision 

over the vendors and also to react by removing equipment 

which is not supervised.

S ervice A m e r i c a  C o r p or a ti on  • 1 1 1 5  W h i t n e y  R o a d  • A n c h o r a g e ,  A l a s k a  9 9 5 0 1  • (907) 2 7 6 - 6 6 0 0



A p r i l  1 9 ,  1988

The H o n o ra b le  N i i l o  Koponen and Johnn y  E l l i s
C o -C ha irm en
HESS C om m it te e
House o f  R e p r e s e n t a t i v e s
A la s k a  S t a t e  L e g i s l a t u r e
J u n e a u ,  A la s k a

G e n t le m e n :

I  r e p r e s e n t  C. J .  E n t e r p r i s e s ,  a l o c a l  v e n d in g  company s e r v i n g  t h e  C i t y  o f  
J u n e a u -  We s u p p o r t  t h e  p r o p o s e d  l e g i s l a t i o n  and we t r u l y  e n d o r s e  any  r e a s o n a b le  
e f f o r t  t o  keep  c i g a r e t t e s  o u t  o f  t h e  hands  o f  m i n o r s .  We a l s o  r e c o g n i z e  t h a t  
t h e r e  a r e  some r e a l  c o s t s  a s s o c i a t e d  w i t h  t h i s  l e g i s l a t i o n .  We hope  t h a t  y ou  
w i l l  c o n s id e r  some e f f o r t s  t o  m i t i g a t e  p r o b le m s  c r e a t e d  by  t h i s  l e g i s l a t i o n .

C i g a r e t t e  s a l e s  i n  Juneau  m os t p r o b a b l y  r e f l e c t  c i g a r e t t e  s a l e s  i n  t h e  r e s t  o f  
t h e  S t a t e .  The m e thod  o f  s a l e  can  be s t u d i e d  e a s i l y  i n  Juneau  a s  t h e r e  i s  o n l y  
one d i s t r i b u t o r  and one f u l l - s e r v i c e  v e n d in g  com pany . C i g a r e t t e  s a l e s  a r e  p r e ­
d o m in a t e l y  made t h r o u g h  fo o d  s t o r e  o u t l e t s  —  49 .1%  (see  a t t a c h m e n t  it 1 ) ,  and 
47 .9%  t h r o u g h  v a r i o u s  o t h e r  a c r o s s - t h e - c o u n t e r  o u t l e t s .  The r e m a i n i n g  3% a r e  
s o l d  t h r o u g h  v e n d in g  m a c h in e s .  U s in g  th e  above  d a t a  we can q u i c k l y  c a l c u l a t e  
f i g u r e s  r e p r e s e n t i n g  p u rc h a s e s  b y  m in o r s .  T h e re  a re  25 ,369  p e o p le  l i v i n g  i n  
J u n e a u ,  and a c c o r d in g  t o  t h e  l a t e s t  D e p a r tm e n t  o f  E d u c a t io n  f i g u r e s ,  2 , 1 5 5  a r e  
b e tw e e n  th e  ages o f  12 and 19 ( 8 % ) .  I f  t o t a l  v e n d in g  s a le s  a r e  3%, and 8% o f  
t h e  t o t a l  p o p u l a t i o n  a re  i n  th e  v u l n e r a b l e  age g r o u p  and a re  b u y i n g  c i g a r e t t e s  
a t  t h e  same r a t e  as a d u l t s ,  th e n  th e  p ro p o s e d  l e g i s l a t i o n  w i l l  s t o p  t h e  p u r ­
c ha se  o f  2 .4  packages  p e r  t h o u s a n d  s o l d .

Our company o p e r a t e s  55 c i g a r e t t e  v e n d in g  m a ch in e s  i n  t h i s  m a r k e t .  U nde r  t h e  
p ro p o s e d  l e g i s l a t i o n ,  we w i l l  l o s e  h a l f  o f  o u r  l o c a t i o n s .  F rom  t h i s  l o s s  o f
b u s in e s s  we w i l l  have t o  l a y  o f f  one e m p lo y e e .  I n  a d d i t i o n ,  we w i l l  h a ve  t o
p u l l  $ 4 5 ,0 0 0  w o r t h  o f  e q u ip m e n t  o f f  l o c a t i o n  and t r y  t o  s e l l  th em  f o r  a f r a c ­
t i o n  o f  t h e i r  v a l u e .  T w e n ty  o f  th e s e  m a c h in e s  w i l l  be ta k e n  f r o m  s t a t e -
o p e r a t e d  l o c a t i o n s .  When we s ig n e d  o u r  v e n d in g  ag reem en t w i t h  t h e  S t a t e ,  we 
had  r e a s o n a b le  e x p e c t a t i o n s  o f  o p e r a t i n g  t h o s e  m ach in e s  u n t i l  1 9 9 0 .  T h i s  la w  
w i l l  n u l l i f y  t h a t  a g re e m e n t .  T h a t  p o r t i o n  o f  t h e  v e n d in g  a g re e m e n t  r e p r e s e n t s  
a $ 3 5 ,0 0 0  i n v e s tm e n t  f o r  o u r  com pany . We hope t h a t  you w i l l  p r o v i d e  some s o r t  
o f  c o m p e n s a t io n  f o r  c om pan ie s  l i k e  o u r s ,  as w e l l  as some s o r t  o f  r e l i e f  f o r  
th e  p e o p le  who w i l l  be u n em p lo ye d  be cau se  o f  t h i s  l e g i s l a t i o n .

I  b e l i e v e  t h a t  t h i s  l e g i s l a t i o n  can  w o rk  i f  you  a r e  w i l l i n g  t o  l o o k  a t  th e  
c o s t s  a s s o c i a t e d  w i t h  i t s  im p l e m e n t a t i o n .

Y o u rs  t r u l y ,

C . J .  ENTERPRISES

D o n a l d  D a p c e v i c h  

P r e s i d e n t

E n e l .



P.O. BOX 1707 JUNEAU, ALA5KA 99802

3-3-88

Mr. Don Dapcevich 

C.J. Enterprises 

917 Glacier Ave 

Juneau, Alaska 99801

Dear Don,

I have researched the figures that you asked for. As 

you know, we supply virtually all the cigarettes sold in the 

Juneau area. The breakout by category is as follows:

5 major food stores 

All other accounts ** 

Vending

49.17. 

4-7.97. 

3.07.

It is apparent that vending is a very small factor in 

the total distribution of cigarette products. If there needs 

to be any substantiation of these numbers, I can be contacted 
at 586-3945.

Please 

i s s u e .
let me know if I can be of further help on this

President

Northern Sales Co. o f  Ak. Inc.

** Includes shipments to outlying communities

1 .
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(907) 465-3755

M E M O R A N D U M

A p r i l  21/ 1988

TO: R e p r e s e n t a t i v e  J o h n  Sund, C h a i r m a n
House J u d i c i a r y  Cc

FROM: Senator J a n  F a i k s
President o f  the Sena

SUBJECT: HCS CSSB 339 (HESS) "An \&ct r elating to t o b a c c o  products."

S e n a t e  Bil l 339 has b e e n  r e f e r r e d  to the Hou se J u d i c i a r y  Committee  for 
consideration. This b i l l  p r o p o s e s  c h a n g e s  to the l a w s  r e g u l a t i n g  the 
sale of tobacco  p r o d u c t s  t o  minors.

U n d e r  c u rrent  law, a p e r s o n  19 y ears of age or older c o m m i t s  a vio lation 
if t h e  p e r s o n  sells o r  g i v e s  cigars, cigarettes or t o b a c c o  to a pers on 
u n d e r  16 years of age.

T h e r e  are several p r o b l e m s  w i t h  c u r r e n t  law. First, it only covers 
cigars, cigarettes a n d  tobacco. It does not clearly p r o h i b i t  adults 
from p r o v i d i n g  t o bacco p r o d u c t s  such as snuff or c e r t a i n  other types of 
s m o k e l e s s  tobacco to u n d e r a g e  individuals. As you know, these products 
are increasing ly p o p u l a r  w i t h  o u r  youth, and they p o s e  c l e a r  health 
risks, s u c h  as cancer o f  t h e  mouth, t o n g u e  and throat, as well as gum 
disease.

Second, w h i l e  current l a w  p r o h i b i t s  a dults from p r o v i d i n g  t o bacco to 
u n d e r a g e  persons, it a l l o w s  v e n d i n g  m a c h i n e s  to d i s p e n s e  tobacco p r o d­
ucts. T h e  predi ctable r e s u l t  of this is that most t e e n a g e r s  who smoke 
c i g a r e t t e s  obtain t h e m  from v e n d i n g  machines.

Third, c u r r ent law a l l o w s  t h e  sale of t o bacco to m i n o r s  16, 17 and 18 
y e a r s  of age. The p r o b l e m  w i t h  this is that fully 90% of all adults who 
s moke b e g a n  smoking b e f o r e  t h e  age of 19. If a p e r s o n  can m a k e  it to 
age 19 w i t h o u t  a c q u i r i n g  t h e  s m o king habit, probably h e  or she never 
will.

Fourth, w h i l e  current l a w  p r o h i b i t s  a dults from p r o v i d i n g  t o b acco to 
u n d e r a g e  persons, it d o e s  n o t  p r o h i b i t  m inors from p u r c h a s i n g  tobacco. 
M i n o r s  k n o w  that t h e y  c a n  u s e  v e n d i n g  m a c hines and d e c e i v e  store clerks 
ab o u t  t h e i r  age with impunit y, s ince t h e r e  is no p e n a l t y  if they are



caught.

S e c t i o n  1. P r o vides that t h e  p u r pose of s e c t i o n  4 is to e x clude the
v i o l a t i o n  of p r o p o s e d  AS 11.76.105 from the j u v eni le j u r i s d i c t i o n  of the 
s u p e r i o r  court.

S e c t i o n  2. R e p e a l s  AS 11.76.100, and reenacts it as follows:

AS 11.76.100(a)(1):  A  p e r s o n  19 years of age or olde r commits the o f­
fense of s e l l i n g  t o b a c c o  to a m i n o r  if the p e r s o n  k n o w i n g l y  sells, e x­
cha n g e s  or g i v e s  a cigarette, a cigar, t o b a c c o  or a p r o d u c t  containing 
t o b a c c o  to a p e r s o n  u n d e r  19 ye ars of age.

AS 11.76 .100(a)(2):  A  person commits  the offe nse of s e lling tobacco to
a m i n o r  if the p e r s o n  m a i n t a i n s  a v e n d i n g  m a c h i n e  t h a t  dispens es c i g a­
rettes, cigars, t o b a c c o  or t o b a c c o  produ cts and that is a cces sible to 
p e r s o n s  u n d e r  the age of 19.

AS 11.76.100( b)(1): A  p e r s o n  w h o  m a i n t a i n s  a v e n d i n g  m a c h i n e  is not in
v i o l a t i o n  of t his statute if the m a c h i n e  is in a location that is g e n e r­
ally  s u p e r v i s e d  b y  a p e r s o n  w h o  m a i n t a i n s  the machine, d u r i n g  the hours 
the m a c h i n e  is accessible. As an example, a v e n d i n g  m a c h i n e  in the 
lobby of a h o t e l  w i t h i n  sight of the d e s k  clerk, or a v e n d i n g  m a c h i n e  in 
t h e  e n t r a n c e  of a r e s t a u r a n t  w i t h i n  sight of the cashier, w o u l d  be law­
ful. However, a c o m p l e t e l y  u n s u p e r v i s e d  machine, such as the one in the 
Capitol Building, w o u l d  be prohibited.

AS 1 1 . 7 6 . 1 0 0 ( b ) (2): A  p e r s o n  w h o  m a i n t a i n s  a v e n d i n g  m a c h i n e  is not in
v i o l a t i o n  of this s t atute if the m a c h i n e  is l o cated in a bar.

AS 11.76.100(b)(3): A  p e r s o n  w h o  m a i n t a i n s  a v e n d i n g  m a c h i n e  is not in
v i o l a t i o n  of this s t atute if the m a c h i n e  is l o cated  in a p lace w h e r e  a 
p e r s o n  u n d e r  the age of 19 is not allowed entry b y  p o l i c y  of the owner 
of the p r e m i s e s  u n l e s s  a c c o m p a n i e d  b y  a p e r s o n  19 yea rs of age or o l d­
er. T h i s  w i l l  a l l o w  canne ries and o ther b u s i n e s s e s  to p l a c e  v e n d i n g  
m a c h i n e s  in s m o k i n g  rooms w h i c h  are off limits to u n d e r a g e  employees.

AS 11.76.100(c): A  p e r s o n  "maintains" a v e n d i n g  m a c h i n e  if the person
owns the machine, or owns or controls the p r e mises in w h i c h  the machine 
is located.

AS 11.76.100(d): S e l l i n g  or g i v i n g  toba cco to a m i n o r  is a violation.

Section 3. A d d s  a n e w  section to AS 11.76 as follows:

AS 11.76.105: A  p e r s o n  u n d e r  19 years of age commits a v i o l a t i o n  if the 
p e r s o n  p u r c h a s e s  cigarettes, cigars, tobacco  or a p r o d u c t  contai ning  
tobacco.

S e c t i o n  4. A m e n d s  AS 47.10.100(b) to p r o v i d e  t h a t  the p u r c h a s e r  of
to b a c c o  w h o  is u n d e r  19 years of age m a y  be charged, p r o s e c u t e d  and

H C S  C S S B  3 3 9  (HESS) p r o p o s e s  t o  c o r r e c t  t h i s  s i t u a t i o n .



s e n t e n c e d  in t h e  d i s t r i c t  court in the same m a n n e r  as an adult. This is 
the w a y  v i o l a t i o n s  of t r a ffic laws are treated, and is n e c e s s a r y  since 
t he j u v e n i l e  j u r i s d i c t i o n  does not allow  the i m p o s i t i o n  of fines.

A s  w i t h  any drug, t h e r e  are h a r d - c o r e  users and m a r g i n a l  u sers of t o b a c­
co. E a s y  a c c ess to t o b a c c o  increases u s e  a m o n g  y o u n g  people, m a n y  of 
w h o m  are m a r g i n a l  users. A n y  barri e r s  we can e r e c t  to easy access will 
s trip off a l a y e r  of these m a r gi nal users. By r a i s i n g  the age of p e r­
sons to w h o m  stores can sell tobacco, and b y  e l i m i n a t i n g  the comple tely 
u n s u p e r v i s e d  v e n d i n g  machine, this bill wil l m a k e  it m o r e  d i f f icult for 
m i n o r s  to o b t a i n  tobacco, and will thus ensure th at m a n y  m a r ginal  users 
will g i v e  up smoking, or will n e v e r  start.

P l e a s e  feel free to c o n t a c t  m y  office if y o u  h a v e  any comments or q u e s­
tions.

T h a n k  you.
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POSITION PAPER 

CS FOR SB NO.. 339 (Jud.) am

For an Act entitled: "An Act relating to tobacco products."

This bill would expand the acts which constitute the offense of selling 

or giving tobacco to a minor.

Current law prohibits the knowing sale, exchange, or giving of cigars, 
cigarettes, or tobacco to a person under 16 years of age by a person 19 
years of age or older. CSSB 339 would expand the prohibited acts to 

include maintaining a vending machine that dispenses tobacco products if 
the machine is accessible to persons under age 19.

CSSB 339 would also eliminate age distinctions in current law making the 
sale, exchange, or giving of tobacco to a person under 19 years of age 
by a person of any age illegal. In doing this the bill seems to depart 
from the apparent intent of prohibiting adults from supplying young 
persons with tobacco. It also presents the possibility of a very young 
person being charged with a violation for giving tobacco products to an 
older person. For example a 12 year old could be charged with a 
violation for giving tobacco to an 18 year old. The bill would also 
prohibit the purchase of a tobacco product by a person under age 19.

Acts prohibited by CSSB 339 would be noncriminal offenses punishable 
only by a fine. A person charged with these offenses would ijiot have a 
right to a jury trial or counsel provided at public expense. This is 
problematic in the case of juveniles because violations of laws by 
minors come under the jurisdiction of the superior court as a children's 
delinquency proceeding unless specifically excluded form children's 
court jurisdiction. There 'is no provision for imposing fines as a 
result of such proceedings and minors have the right to jury trials and 
to appointed counsel in these proceedings. Non-felony traffic, fish and 
game, or parks and recreation violations are, however, specifically 
excluded from children's court jurisdiction and fines are regularly 

imposed on minor's in such cases.

Department Position

The Department supports the intent of SB 339. Eliminating the access 

to tobacco by young persons reduces the likelihood that they will become 
users of tobacco as adults and reduces the myriad health risks 
associated with tobacco use. However, the Department cannot support 

this bill in its present form.

The Department believes that changes in the bill are necessary to 
clearly maintain the intended prohibition against adults supplying 

tobacco to young persons.

1 Definition of a violation in AS 11.81.900
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CS SB 339

Department Position (Continued)

Section 1 should be amended at page 1 line 10 to indicate that the 
offense of selling or giving tobacco to a minor can be committed only by 
a person 19 years of age or older. This can be accomplished by 
inserting a comma after person and inserting the phrase "being 19 years 
of age or older," before the word commits. This sentence would then 
read, in pertinent part:

"A person, being 19 years of age or older, commits the offense of 
selling or giving tobacco to a minor if the person..."

The Department opposes Section 2 of the bill which makes the purchase of 
cigarettes by persons under age 19 a violation. Although the Department 
recognizes the health hazards associated with tobacco use by minors, we 
believe that the threat to the public from this activity is not 
sufficient to justify legal intervention into an area which can be best 

addressed within the family. Tobacco purchase and use by youth is most 
effectively controlled at the family level through education and 

discipline.

If Section 2 is not deleted from the bill as recommended or if Section 1 

is not amended to eliminate the potential for a minor to be cited for 
selling or giving tobacco to another minor, an additional section must 
be included in order to implement the legislative intent of imposing 
fines on minors who violate those provisions. Because children's 
proceedings do not provide for the imposition of fines it will be 
necessary to exclude the defined offenses from juvenile jurisdiction of 
the superior court. This would allow the citation of minors and the 
imposition of fines within the district court as occurs with misdemeanor 
traffic offenses. This could be accomplished by amending AS 

47.10.010(b) as indicated in the attached language.

Department of Health 
and Social Services
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Page 3 
Attachment 
CS SB 339

SUGGESTED AMENDMENT TO CS SB 339 (Jud) am

Sec. 3. AS 47.10.010(b) is amended to read:

(b) When a minor is accused of violating a traffic statute or

regulation, a traffic ordinance or regulation of an incorporated 

municipality, a fish and game statute or regulation under AS 16 [OR] ± a
parks and recreational facilities violation under AS 41.21, or AS

11.76.105, excepting a statute, the violation of which is a felony, the

procedure prescribed in AS 47.10.020 -- AS 47.10.090 may not be

followed, except that a parent, guardian, or legal custodian shall be 

present at all proceedings. The minor accused of traffic offense, a

fish and game statute or regulation violation under AS 16 [OR] ± a parks 
and recreational facilities violation under AS 41.21, or AS 11.76.105 

shall be charged, prosecuted, and sentenced in the district court in the 

same manner as an adult.
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—  B E T W E E N  T H E  L IN E S

Elementary Education

L a y  P u b l i c  I g n o r a n t  o f  
D r u g  P r e v e n t i o n  S u c c e s s
by Mark S. Gold, M.D.

E veryone has an  opinion 
about d rug  prevention. 
Some experts and jour­
nalists declare th a t prevention is 

impossible. Parents, acting on this 
theory, “ look the o ther way" when 
their children "borrow" their liquor 
or re tu rn  home sm elling of alcohol 
o r obviously  h av in g  sm oked 
m arijuana.

O ther parents, believingdrug use 
to be inevitable and part of "nor­
mal" adolescence, try to procure the 
best, “clean" m arijuana for their 
children, or they use drugs w ith 
th e ir children. When drug use is 
considered by some experts to be 
n o rm al, p rim ary  p rev en tio n  
becomes all the more difficult.

P rim ary prevention m eans pre­
vention of drug use. To understand 
how prim ary prevention can work, 
we should study how it is already 
working. L o stin th esh u ffleo fd ru g  
abuse statistics is the fact th a t 49 
percent of United States high school 
seniors do not use, and have never 
used, m arijuana. Eighty-three per­
cent of high school seniors have 
never tried cocaine, even once, and 
99 percent have never tried  heroin!

Illicit drugs break down prim ary 
prevention efforts by pretending to 
be normative, but the use of them by 
the nation's young people is a real 
problem; it is neither normative nor 
normal.

A sim ple equation  for concep­
tualization of prevention is: drug 
use/abuse/addiction = exposure X 
predisposition. Predisposition is the 
vulnerability  to use and/or develop 
abnorm al patterns of use when ex­
posed to u particu lar drug. Predis­
position is comprised of complex 
psychosocial and biological factors.

T he v u ln e ra b ility  to  develop 
alcoholism and abnorm al use is in ­
herited. The genetic predisposition 
is a biological (physical) vulnerabil­
ity tha t is transm itted from parents 
to offspring. Evidence is growing

th a t the genetic predisposition for 
alcohol extends to other drugs such 
as cocaine and m arijuana.

The majority of alcoholics under 
the age of30 are addicted to a t least 
one other drug, most often m ari­
ju a n a  and  followed by cocaine. 
C igarettes also may be included in 
th is  vulnerability  since nicotine is 
a drug and cigarettes are common­
ly used by alcohol/drug users. The 
biological vulnerability most likely 
residar. in  th e  b ra in , an d  d ru g

To p r e v e n t  m a r i j u a n a  

u s e  w e  m u s t  

p r e v e n t  c i g a r e t t e  
a n d  a l c o h o l  u s e .

(and/or alcohol) addiction is in part 
a neurological disease.

To p reven t m a riju an a  use we 
m ust prevent cigarette and alcohol 
use. lb  prevent cocaine use we m urt 
p reven t c ig a re tte , a lcohol, and 
m arijuana use. W ith 91 percent of 
high school seniors having tried  
alcohol—85 percent using in the 
past year, 65 percent using in the 
past month, and 4.8 percent using 
every  day—it  is obvious w here  
secondary prevention efforts should 
be focused.

P rev en tio n  effo rts  have been 
somewhat successful in reducing 
cigarette sm oking am ong adu lts 
and new adolescent smokers. From 
a peak in 1976 of 76 percent of high 
school seniors having ever tried a 
cigarette in th e ir lifetime, cu rren t­
ly 68 percent have ever tried  sm ok­
ing. Daily cigarette smoking among 
high school seniors has dropped 
during this decade from 28,8 per­
cent to 18.7 percent.

Secondary prevention requires 
early identification and in terven­

tion. E arly  identification can be 
made by a pediatrician a t an  an ­
nual physical, or it can be made dur­
ing a sports physical by the use of 
u r in a ly s is .

Education with outpatien t recov­
ery program s can quickly help a 
d ru g -u s in g  a d o le sc e n t an d  co­
dependents when the diagnosis is 
m ade a t  an  early phase of the ill­
ness.

P rev e n tio n  p ro g ram s in  th e  
schools sh o u ld  b eg in  e a r ly  in  
e lem en tary  schools w ith  d iscus­
sions of the body, the difference be­
tween medicine and drugs, and the 
proper way to fill, use, and discard 
prescription drugs. Shortly th e re ­
after, the health  effects of cigarette 
sm oking and alcohol consum ption 
should be stressed; this should in ­
clude a discussion of the  reasons 
why people s ta rt d rink ing  or smok­
ing. Children should be encouraged 
to help th e ir paren ts stop smoking.

E ducational p revention  is th e  
m ost effective w h en  fo cu sin g  
e le m e n ta ry  e d u c a tio n  f i r s t  on 
cigarettes, then alcohol, th en  m ari­
juana. A ntidrug m essages should 
be reinforced in biology and other 
subjects. The drug curricula should 
c o n tin u e  th ro u g h  s e n io r  h ig h ' 
school, w ith  an  in c rease  in  ex ­
periential learning and exposure to 
real-life victims of addiction.

C hild ren  a t  risk  (e.g. ch ild ren  
w ith a family history of addiction, 
etc) should be identified and receive 
additional individual and  family 
prevention information. W hile drug 
p rev en tio n  is n o t a s  p rec ise  a 
science as we would like, i t  is a lot 
more effective th an  professionals or 
the lay public recognize.

M a rk  S. G o ld , M .D., is  th e  a u th o r  o f  
t h e  n e w  " F a c ts  A b o u t  D r u g s  a n d  
A lc o h o l,"  B a n ta m  B o o k s , 1987 .
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the program. Connecticut law dictates that universities that tram 
teachers must provide instruction on the effects of nicotine and 
tobacco use on health, character, citizenship, and personality 
development and the best methods for instructing students on 
these topics. Connecticut will not grant a certificate to teach 
or supervise in any public school to any person who has not 
passed an examination on the effects of nicotine and tobacco 
use.

California and Florida have no specific statutory provisions for 
mandatory instruction on the effects of tobacco use in elemen­
tary and secondary schools. Both states, however, require that 
upon aooption of instructional materials for use in the schools, 
school boards shall include only instructional materials that por­
tray accurately the physical effects of tobacco use.

Florida's Cancer Control and Research Act provides that proven 
causes of cancer, including smoking, should be publicized rind 
made the subject of educational programs (or the prevention 
of cancer. These programs will be made available to all citizens 
of the state.

The Iowa and Louisiana legislatures have taken a hard line 
on the use of tobacco products by students in public schools. 
In Iowa, the school board may suspend or expel any student 
who violates the rule prohibiting the use of tobacco. In Loui­
siana. school principals are authorized to suspend any student 
who uses tobacco in school buildings, on school grounds, or 
in school buses.

Regulation of Sale to and Use of Tobacco 
Products by Minors
The sale or distribution of cigarettes or tobacco products to 
minors is regulated by 39 jurisoictions. Missouri and South 
Dakota impose no restrictions at the state level, but permit cit­
ies. towns, and municipalities to enact ordinances prohibiting 
the sale to or use of cigarettes by minors or both. The only 
states that do not regulate the sale or distribution of tobacco 
products to minors are Colorado, Georgia, Kentucky, Louisiana, 
Montana. New Hampshire, New Mexico, Virginia, Wisconsin, 
and Wyoming.

Indiana, Kansas. New York, and Oregon prohibit only the sale 
of cigarettes to minors. The other state statutes have much 
broader prohibitive language and randomly outlaw the sale or 
furnishing (or both) of cigars, cigarettes, snuff, chewing tobacco, 
smoking material, and tobacco in any form to minors. (See 
Table 5.)

Twenty-one states also prohibit the sale or furnishing of ciga­
rette wrapping papers and other smoking paraphernalia to 
minors.

The majority of states prohibiting the sale of cigarettes or other 
tobacco products to minors define a minor as anyone under 
the age of 18 years. Ten jurisdictions define a minor as any­
one under the age of 16 years, and four define a minor as 17 
years of age or younger. At the two extremes are Hawaii, which 
prohibits the sale of tobacco products to anyone under the age 
of 15 years, and Alabama and Utah, which prohibit such sales 
to anyone under the age of 19 years. (See Table 6.)

Table 5. Restrictions on Sale or Distribution of Cigarettes
or Other Tobacco Products to Mino.s

TYPES  OF DISTRIBUTION

Distribute/
State Sell Give Furnish Deliver Provide

Alabama X X
Alaska X X
Arizona X X X
Arkansas X X
California X X X
Connecticut X X X
Delaware X X X X
District of Columbia X X X
Florida X X X X
Hawaii X X
Idaho X X X
Illinois X X X X
Indiana X X
Iowa X X X
Kansas X
Maine X X X
Maryland X X
Massachusetts X X X
Michigan X X X
Minnesota X X
Mississippi X X X
Nebraska X X X
Nevada X X
New Jersey X X X *

New York X
North Carolina X X X
North Dakota X X
Ohio X X X X
Oklahoma X X X
Oregon X
Pennsylvania X X X
Rhode Island X X X
South Carolina X X X
Tennessee X X X X x
Texas X X
Utah X X X
Vermont X X
Washington X X
West Virginia X X X

TOTAL 39 32 23 6 5

(Continued)
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Restrictions

State

Table 5. (Continued) 
on Sale or Distribution of Cigarettes or Other Tobacco

PRODUCTS A FFECTED

Smoking Chewing 
Cigarettes Cigars Tobacco Tobacco

Products to Minors 

Any
Tobacco Snuff

Smoking
Herbs

Alabama X X
Alaska X X X
Arizona X X
Arkansas X X X
California X X
Connecticut X
Delaware X
District of Columbia X X X
Florida X
Hawaii X
Idaho X X X
Illinois X X X X

Indiana X
Iowa X X
Kansas X
Maine X . X
Maryland X X X

Massachusetts X X X X

Michigan X X X X X

Minnesota X

Mississippi X X X X
Nebraska X X

Nevada X X

New Jersey X X

New York X X X X X

North Carolina X X

North Dakota X X X X

Ohio X X

Oklahoma X
Oregon X X

Pennsylvania X X

Rhode Island X
South Carolina X X

Tennessee X X X

Texas X X

Utah X X X

Vermont X X X

Washington X X X

West Virginia X X X

TOTAL 30 15 4 6 29 3 5
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I V .  R E G U L A T I O N  O F  S A L E / U S E  O F  T O B A C C O  P R O D U C T S  B Y  M I N O R S

Age of
Minor/ 

Less than 
( )  yrs.

- 1 " if '
Restrictions

on
Use/Possession 
of Cigarettes 

by Minors

Restrictions on 
Use/Possession 

of
any Tobacco 

Products 
by Minors

Restrictions 
on Furnishing 
Cigarettes to 

To Minors

Restrictions on 
Furnishing any 

Tobacco Products 
To Minors

Restrictions 
on Furnishing 

Smoking 
Paraphernalia

Distributors/ 
Vendors Must 
Post Notice

Fine [Fjl 
Jail (J)/ 

Both (B) for 
Violation Othe

A L 19 X X X Q
AK 16 X X B
AZ 18 X X X X X F
AR 18 X X B
CA 18 X X X B
CO
CT 1C X F
DE 17 X B
DC 16 X .X B
FL 18 X X X B X’
GA
HI 15 X F
ID 18 X X X X X 8 X*
IL 18 X X X X X X B
IN 16 X X F
IA 18 X X X B X=>
KS 18 X X B
KY
LA
ME 18 X X F
MD 16 X X B
MA 16 X X X F
Ml 17 X X X B X4
MN 18 X X X X X X B
MS 18 X X B
MO 18 X*

' In Florida, sheriffs, deputies, and police officers may summon any 
minor who may have or have had in his possession any cigarettes 
or cigarette materials and compel him to testify in court as to where 
and from whom he obtained such cigarettes or cigarette materials. 
Fla. Stat. Ann. Section 859.07 (West 1976).
1 Idaho law provides lhat any person who maintains in his place of 
buisness a tobacco vending machine accessible to minors under 
18 is guilty of a misdemeanor. Idaho Code Section 18-1503 (1977). 

3 Iowa law provides lhat any minor under 18 who is in the possession 
of a cigarette or cigarette papers in a place other than his parents' 
home shall be required at the request of any peace officer. |uvemle 
counolficer, truant officer or teacher to give information as to where 
the articles were obtained. Failure to provide such information con­
stitutes a misdemeanor. Iowa Code Ann. Sections 98.4. 985 (West 
1984).

4 In Michigan, anyone who knowingly harbors a person under 18 or 
grants to him the privilege ol gathering upon property held by him 
for the purpose of indulging in the use of cigarettes in any form is 
punishable by line or imprisonment. This provision is not meant to 
interfere with the rights of parents or legal guardians in the rearing 
or management of their minor children within bounds of their own 
private premises. Mich. Comp. Laws Ann. Section 72.643 (Supp. 
1984-1985).

5 Missouri law provides that any city, town or village may by ordinance 
or act prohibit the sale of cigarettes or cigarette wrappers to minors. 
Mo. Ann. Slat. Section 71.740 (Vernon 1952).

continued on next page
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IV. REG U LA TIO N  O F  S A L E /U S E  O F  T O B A C C O  P R O D U C T S  BY M IN O R S continued

Age ol 
Minor/ 

Less than 
( ) yre.

Restrictions
on

Use/Possession 
of Cigarettes 

by Minors

Restrictions on 
Use/Possession 

ol
any Tobacco 

Products 
by Minors

Restrictions 
on Furnishing 
Cigarettes to 

To Minors

Restrictions on 
Furnishing any 

Tobacco Products 
To Minors

Restrictions 
on Furnishing 

Smoking 
Paraphernalia

Distributors/ 
Vendors Must 
Post Notice

Fine (F)/ 
Jail (J)/ 

Both (B) for 
Violation Other

MT
NE 18 X X X X X B X«NV 18 X X X F
NH
NJ 16 X X X F
NM
NY 18 X X X B
NC 17 X X B
ND 18 X X X X X B
OH 18 X X X B
OK 18 X X X B X 7
OR 18 X X B
PA 16 X X X B
Rl 16 X X F
SC 18 X X X B
SD 18 X®
TN 18 X X X X X X B
TX 16 X X F
UT 19 X X X X X X B X9
VT 17 X X X F
VA
WA 18 X X X B
W V 1 8 X X X X F X ’®
Wl
W Y

‘Nebraska law provides that any minor charged with violation of the 
law prohibiting smoking of cigarettes or cigars or use of tobacco in 
any form by minors may be free from prosecution when he furnishes 
evidence for the conviction of the person selling or giving him the 
cigarettes, cigars or tobacco. Neb. Rev. Stat. Section 28-1418 (1981).

;  In Oklahoma, any minor who is in possession of cigarettes or cigarette 
papers and who refuses to divulge where and from whom such 
cigarettes or cigarette papers were obtained when asked by any 
police officer, constable, juvenile coun officer, truant officer or teacher, 
is guilty of a misdemeanor. Okla. Stat. Ann. Title 21, Section 1242 
(West 1983).

•South Dakota law provides that every municipality shall have the 
power to prohibit the sale or gift of cigarettes to and use thereof by 
minors. S.D . Codified Laws Ann. Section 9-29-8 (1981).

9 In Utah, it is a misdemeanor for the proprietor of any place of business 
to knowingly permit persons under 19 to frequent such place of 
business while they are using tobacco. Utah Ann. Code Section 
76-10-103 (1978). In addition, any person who maintains in his place 
of business a tobacco vending machine accessible to persons under 
19 is guilty of a misdemeanor. Utah Code Ann. Section 59-18-18 (1974).

•West Virginia law provides that an> unor under 18 who violates the 
law prohibiting smoking or possession of any cigarette or cigarette 
paper by minors shall be punishable by fine. However, if such per­
son discloses the name or the person, firm or corporation from whom 
he obtained the cigarettes or cigarette papers, he shall be immune 
from further prosecution or punishment. W. Va. Code Section 16-9-5 
(1985).

7 5



STATES ACCORDING TO AGE OF MINORS

NEW HAMPSHIRE I  MAINEWASHINGTON
VERMONTMINNESOTA

MASSACHUSETTS

OREGON, WISCONSIN
NEW YORKSOUTH OAKOTA

MICHIGAN
WYOMING

PENNSYLVANIA
NEBRASKA

OELAWARENEVADA
ILLINOIS

COLORADO
KANSAS' MISSOURICALIFORNIA KENTUCKY NORTH

CAROLINA
TENNESSEE

' SOUTH 
.CAROLINA'OKLAHOMA ARKANSASARIZONA

NEW MEXICO
ALABAMAX GEORGIA

TEXAS

LOUISIANA

RHOOE ISLAND
A

CONNECTICUT 
NEW JERSEY

MARYLANO
DC .

h a w a ;,

AGE OP MINORS
None
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Table 6. Age of Minors

Alabama 19 Montana •

Alaska 16 Nebraska 18
Arizona 18 Nevada 18
Arkansas 18 New Hampshire 9

California 18 New Jersey 16
Colorado • New Mexico •
Connecticut 16 New York 18
Delaware 17 North Carolina 17
District of Columbia 16 North Dakota 18
Florida 18 Ohio 18
Georgia • Oklahoma 18
Hawaii 15 Oregon 18
Idaho 18 Pennsylvania 16
Illinois 18 Rhode Island 16
Indiana 16 South Carolina 18
Iowa 18 South Oakoia 18
Kansas 18 Tennessee 18
Kentucky • Texas 16
Louisiana • Utah 19
Maine 18 Vermont 17
Maryland 16 Virginia ■

Massachusetts 16 Washington 18
Michigan 17 West Virginia 18
Minnesota 18 Wisconsin 9

Mississippi 18 Wyoming 9

Missouri 18

•Age of minors is not specified for cigarette or tobacco use.

The penalties for violation of the laws relating to selling or furn­
ishing tobacco products to minors vary from state to state. In 
12 states, such offenses are punishable only by a fine. In the 
remaining jurisdictions, such offenses are punishable by fine, 
imprisonment or both. The heaviest penalties are imposed by 
Kansas: anyone convicted of the offense of selling cigarettes 
to a person under 18 years in Kansas is subject to a fine of 
not more than S1000 or imprisonment for not more than one 
year (or both).

In addition to prohibiting the sale or furnishing of cigarettes 
or other tobacco products to minors. 12 states prohibit the use 
or possession (or both) of such products by minors. Minors 
found guilty of using or possessing tobacco are punishable 
by line in Idaho. Illinois. Rhode Island, and West Virginia, and 
by fine or imprisonment (or both) in Kansas. Michigan, and Ten­
nessee. Louisiana does not specifically prohibit the use of 
tobacco by minors, but does authorize public school principals 
to suspend any student who uses tobacco in school buildings, 
on school property, or in school buses. In the remaining live 
states, the offense is classified as either a misdemeanor or petty 
offense with no specific penalty described in the statute.

Neither Iowa nor Oklahoma make possession ol cigarettes by 
a minor a pumshaole offense. However, any minor under 18 
years who has cigarettes or cigarette papers in his possession 
and who refuses to give information at the request ol any peace 
officer. |uvemle court officer, truant officer, or teacher as to

where the articles were obtained is guilty of a misdemeanor. 
Florida does not make possession of cigarettes or cigarette 
materials by a minor a punishable offense. Nonetheless, minors 
who have or have had cigarettes in their possession may be 
summoned by sheriffs, deputies, and police officers and com­
pelled to testify in court as to where and from whom they ob­
tained such articles.

Minors charged with violation of the law prohibiting smoking 
or possession of cigarettes or other tobacco products in Ne­
braska and West Virginia may obtain immunity from prosecu­
tion or punishment upon disclosure of the identity of the person 
or firm from whom they obtained the cigarettes or tobacco 
products.

Nine states require dealers, distributors, or vendors of cigarettes 
or other tobacco products to post notice at the point of sale 
that the sale to or purchase of such products by minors is pro­
hibited by law. Idaho and Utah go further by forbidding any 
person to maintain a tobacco vending machine accessible to 
minors. Violation of this restriction is a misdemeanor.

Utah and Michigan also make liable any persons who permit 
minors to smoke on their property. In Utah, it is a misdemeanor 
for the proprietor of any place of business to knowingly permit 
minors to use tobacco on his or her premises. In Michigan, 
anyone who knowingly harbors or grants a minor the privilege 
of gathering on his or her property for the purpose of indulg­
ing in the use of cigarettes is subject to punishment by fine 
or imprisonment.

Public Safety and Occupational Regulations 
In an effort to protect the public from negligent activity that could 
result in (ires, explosions, or the contamination of food, several 
states have enacted legislation relating to smoking and the dis­
carding of smoking materials under potentially unsafe and un­
sanitary conditions. The most common legislation of this nature 
prohibits the discarding ol cigarettes or other smoking materials 
in or near forest areas. Sixteen states outlaw such activity. New 
Jersey. Oregon, and Virginia have compensatory provisions that 
make any person who negligently causes a forest fire liable 
for the costs of confining, extinguishing, or suppressing the 
fire. A smaller number ol jurisdictions also seek to control be­
havior that may cause a fire on public or private propeny by 
prohibiting persons from discarding lighted cigarettes, cigars, 
matches, or other materials from moving vehicles.

Seventeen states outlaw smoking in the vicinity of flammable 
materials such as fire works, explosives, and petroleum 
products. Restrictions on smoking in or near the surface struc­
ture of mines and upon taking smoking materials, such as 
matches, pipes, cigars or cigarettes, into underground mines 
are imposed by 14 states. Colorado. Illinois, Kentucky, and New 
Mexico permit the person in charge of an underground mine 
to search anyone entering the mine to prevent him or her from 
taking, carrying, or using any smoking materials therein.

Only nine states prohibit persons from indiscriminately dispos­
ing cigarettes or other smoking materials on public or private 
propeny. These laws are designed lo control potential fire haz­
ards and litter.



Alaska Dental Society
3 4 0 0  S p en a rd  R oad , S u ite  10 

A n c h o r a g e , A la sk a  9 9 5 0 3  
(907) 2 7 7-4675

April 21, 1988

Chairman John Sund 

Vice Chairman Fran Ulmer 

House Judiciary Committee 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Sund and Representative Ulmer:

The Alaska Dental Society would like to encourage the passage through your 

committee of CSSB 339, "An Act relating to tobacco products." Earlier in 

the session, our group wrote of its general support to all House members.

This bill and another related bill, HB 260, have been strongly supported by 

the Healthy Alaska Coalition. Our group is a member of this coalition and 

the subject matter of these bills is certainly within the purview of the 

dental profession. We understand (from HAC) that CSSB 339 does wave a good 

chance of passage, but HB 260 is temporarily stuck in the Senate State Affairs 

Committee. I have written of our support to Senator Mitch Abood.

Thank you very much for helping CSSB 339 along - please feel free to contact 

me if you have any questions needing dentist input.

President

Alaska Dental Society 

907-486-4094



A p r i l  1 9 ,  1 9 8 8

The  H o n o r a b l e  N i i l o  K o po n e n  and  J o h n n y  E l l i s
C o -C h a i rm e n
HESS C o m m i t te e
H ouse  o f  R e p r e s e n t a t i v e s
A l a s k a  S t a t e  L e g i s l a t u r e
J u n e a u ,  A l a s k a

G e n t l  ■'men:

I  r e p r e s e n t  C . J .  E n t e r p r i s e s ,  a l o c a l  v e n d i n g  com pany  s e r v i n g  t h e  C i t y  o f  
J u n e a u .  We s u p p o r t  t h e  p r o p o s e d  l e g i s l a t i o n  r';nd we t r u l y  e n d o r s e  a n y  r e a s o n a b l e  
e f f o r t  t o  k e e p  c i g a r e t t e s  o u t  o f  t h e  h a n d s  o l  m i n o r s .  We a l s o  r e c o g n i z e  t h a t  
t h e r e  a r e  some r e a l  c o s t s  a s s o c i a t e d  w i t h  t h i s  l e g i s l a t i o n .  We h o p e  t h a t  y o u  
w i l l  c o n s i d e r  some e f f o r t s  t o  m i t i g a t e  p r o b le m s  c r e a t e d  b y  t h i s  l e g i s l a t i o n .

C i g a r e t t e  s a l e s  i n  J u n e a u  m o s t  p r o b a b l y  r e f l e c t  c i g a r e t t e  s a l e s  i n  t h e  r e s t  o f  
t h e  S t a t e .  The  m e th o d  o f  s a l e  c a n  be  s t u d i e d  e a s i l y  i n  J u n e a u  a s  t h e r e  i s  o n l y  
one  d i s t r i b u t o r  a nd  o ne  f u l l - s e r v i c e  v e n d i n g  c o m p a n y .  C i g a r e t t e  s a l e s  a r e  p r e ­
d o m i n a t e l y  made t h r o u g h  f o o d  s t o r e  o u t l e t s  —  4 9 .1 %  ( s e e  a t t a c h m e n t  / / l ) ,  a nd  
4 7 .9 %  t h r o u g h  v a r i o u s  o t h e r  a c r o s s - t h e - c o u n t e r  o u t l e t s .  T he  r e m a i n i n g  3% a r e  
s o l d  t h r o u g h  v e n d i n g  m a c h i n e s .  U s i n g  t h e  a b o v e  d a t a  we c a n  q u i c k l y  c a l c u l a t e  
f i g u r e s  r e p r e s e n t i n g  p u r c h a s e s  b y  m i n o r s .  T h e r e  a r e  2 5 , 3 6 9  p e o p l e  l i v i n g  i n  
J u n e a u ,  a nd  a c c o r d i n g  t o  t h e  l a t e s t  D e p a r tm e n t  o f  E d u c a t i o n  f i g u r e s ,  2 , 1 5 5  a r e  
b e tw e e n  t h e  a g e s  o f  12 and  19 ( 8 % ) .  I f  t o t a l  v e n d i n g  s a l e s  a r e  3%, and  8% o f  
t h e  t o t a l  p o p u l a t i o n  a r e  i n  t h e  v u l n e r a b l e  age  g r o u p  and  a r e  b u y i n g  c i g a r e t t e s  
a t  t h e  same r a t e  as  a d u l t s ,  t h e n  t h e  p r o p o s e d  l e g i s l a t i o n  w i l l  s t o p  t h e  p u r ­
c h a s e  o f  2 . 4  p a c k a g e s  p e r  t h o u s a n d  s o l d .

O u r  com pany  o p e r a t e s  55 c i g a r e t t e  v e n d i n g  m a c h in e s  i n  t h i s  m a r k e t .  U n d e r  t h e  
p r o p o s e d  l e g i s l a t i o n ,  we w i l l  l o s e  h a l f  o f  o u r  l o c a t i o n s .  F rom  t h i s  l o s s  o f  
b u s i n e s s  we w i l l  h a v e  t o  l a y  o f f  o ne  e m p lo y e e .  I n  a d d i t i o n ,  we w i l l  h a v e  t o  
p u l l  $ 4 5 , 0 0 0  w o r t h  o f  e q u ip m e n t  o f f  l o c a t i o n  and  t r y  t o  s e l l  th e m  f o r  a f r a c ­
t i o n  o f  t h e i r  v a l u e .  T w e n t y  o f  t h e s e  m a c h in e s  w i l l  be  t a k e n  f r o m  s t a t e -  
o p e r a t e d  l o c a t i o n s .  When we s i g n e d  o u r  v e n d i n g  a g r e e m e n t  w i t h  t h e  S t a t e ,  we 
h a d  r e a s o n a b l e  e x p e c t a t i o n s  o f  o p e r a t i n g  t h o s e  m a c h in e s  u n t i l  1 9 9 0 .  T h i s  l a w  
w i l l  n u l l i f y  t h a t  a g r e e m e n t .  T h a t  p o r t i o n  o f  t h e  v e n d i n g  a g r e e m e n t  r e p r e s e n t s  
a $ 3 5 , 0 0 0  i n v e s t m e n t  f o r  o u r  c o m p a n y .  We h op e  t h a t  y o u  w i l l  p r o v i d e  some s o r t  
o f  c o m p e n s a t i o n  f o r  c o m p a n ie s  l i k e  o u r s ,  as  w e l l  as  some s o r t  o f  r e l i e f  f o r  
t h e  p e o p l e  who w i l l  be u n e m p lo y e d  b e c a u s e  o f  t h i s  l e g i s l a t i o n .

I  b e l i e v e  t h a t  t h i s  l e g i s l a t i o n  c a n  w o r k  i f  y o u  a r e  w i l l i n g  t o  l o o k  a t  t h e  
c o s t s  a s s o c i a t e d  w i t h  i t s  i m p l e m e n t a t i o n .

Y o u r s  t r u l y ,

C . J .  ENTERPRISES

P r e s i d e n t

E n e l .



P.O. BOX 1707 JUNEAU, ALASKA 99802

3-3-88

Mr. Don Dapcevich 

C.J. Enterprises 

917 Glacier Ave 
Juneau, Alaska 99801

Dear Don,

I have researched the figures that you asked for. As 
you know, we supply virtually all the cigarettes sold in the 
Juneau area. The breakout by category is as follows:

5 major food stores 49.17,

All other accounts ** 47.9H

Vending 3.07,

It is apparent that vending is a very small factor in 

the total distribution of cigarette products. If there needs 

to be ariy substantiation of these numbers, I can be contacted 
at 586-3945.

Please let me know if I can be of further help on this 
issue.

Thomas J. Satre 
President

Northern Sales Co.- of Ak. Inc.

** Includes shipments to outlying communities
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H O U S E  C O M M I T T E E  R E P O R T

FURTHER  REFERRALS: J u d i c i a r y

T h e

D A T E : h'20'iy
Health, E d u c a t i o n  a n d
Social Services___________ Committee has c o n s i d e r e d  C S S B  339 (Jud) am

"An A c t  r e l a t i n g  to t o b a c c o  produ cts."

R E C O M M E N D S :

\\/*\ r e plac e w i t h  CSjffi 3 3 ? _______

[ ] a t t a c h e d  amendment(s)

[ do pass 

[ ] do not p a s s

[ ] no r e c o m m e n d a t i o n

[ ] individual r e c o m m enda tions

[ ] additional r e f e r r a l  to the

t / i the same title

[ ] a n e w  title

Committee

A D O P T S : [ ] le t t e r  of intent

A T T A C H E S  N E W  F I S C A L  NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero w i t h  analysis

[ ] same as p r e vious fiscal note

p u b l i s h e d  ________________________

S I G N I N G  DO E&SS: •

[ )(] same as p r e v i o u s  zero fiscal 

n o t e  p u b l i s h e d  3  

SIGNING O T H S R  RECOMMENDATIONS:

( J m s ,
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D a t e  r e f e r r e d : 4/22/88 F U R T H E R  R E F E R R A L S :

T h e . j lu d ic ia r y -

D A T E :_ A W  H,  

_ C o m m i t t e e  h a s  c o n s i d e r e d  cssb 343 (Jud)

"An A c t  r e l a t i n g  to the liabi l i t y  of directors of corporati ons."

H E CCM M D S :

[ v<] r e p l a c e  w i t h  H l - S  STb> 3  

[ ] a t t a c h e d  a m e n d m e n t ( s )

[ d o  p a s s  

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e

A D O P T S ; [ ] l e t t e r  o f  i n t e n t

[ t h e  s a m e  t i t l e  

[ ] a n e w  t i t l e

C o m m i t t e e

A T T A C H E S  H E W  F I S C A L  N O T E ( s )  : 

[ 3 f i s c a l  i m p a c t

C 3 z e r o  f i s c a l  n o t e

C 3 z e r o  w i t h  a n a l y s i s

[ 3 s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  _______________________

[ s a m e  as p r e v i o u s  ze r o  f i s c a l  

n o t e  p u b l i s h e d  •2-/23/ f a  
SI G N I N G  O T H E R  RECOMMENDA TI ONS :
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h a v e  n o t  b e e n  l e f t  in t h e  files.
M a r y  V a n  N i m w e g e n

( J • T o r > . / : 5 > o p • m  •
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S e n a t e
MEMORANDUM A p r i l  2 2 ,  1988

TO : R e p r e s e n t a t i v e  John  S u n d ,  C h a i rm an
House J u d i c i a r y  C om m it te e

FROM: S e n a to r  A r l i s s  S t u r g u l e w s k i '

RE: H e a r in g  r e q u e s t  f o r  HCSSB 3 4 3 (L&C) "A n  A c t  r e l a t i n g  t o  th e
l i a b i l i t y  o f  d i r e c t o r s  o f  c o r p o r a t i o n s . "

T h i s  l e g i s l a t i o n  a d d re s s e s  t h e  q u e s t i o n  o f  l i m i t i n g  o r  e l i m i n a t i n g  a 
d i r e c t o r ' s  p e r s o n a l  m o n e ta r y  l i a b i l i t y  t o  t h e  c o r p o r a t i o n  o r  i t s  
s h a r e h o ld e r s  f o r  b r e a c h  o f  h i s  o r  h e r  f i d u c i a r y  d u t y  o f  c a r e  t o  th e  
c o r p o r a t i o n .  I t  r e q u i r e s  a v o t e  o f  t h e  s h a r e h o ld e r s  t o  amend 
t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  t o  a l l o w  f o r  t h e  l i m i t i n g  o r  e l i m i n a t i n g  o f  
l i a b i l i t y .  I n  t h i s  s e n s e ,  t h e  l e g i s l a t i o n  i s  p e r m i s s i v e  o n l y .  T h i s  i s  a 
n a t i o n a l  p r o b le m  as more s u i t s  a r e  b r o u g h t  b y  s h a r e h o ld e r s  a g a i n s t  
d i r e c t o r s .  Many s t a t e s  have  a d o p te d  t h e s e  p r o v i s i o n s  because  o f  th e  h i g h  
c o s t  o f  d i r e c t o r s  i n s u r a n c e  o r  i n  some c a s e s  p r o h i b i t i v e  c o s t s .  I t  does  
n o t  e l im i n a t e  l i a b i l i t y  f o r  w ro n g  d o i n g .  I t  does  n o t  a d d re s s  s u i t s  b r o u g h t  
a g a i n s t  t h e  d i r e c t o r s  f r o m  o u t s i d e  t h e  c o r p o r a t i o n .

The f o l l o w i n g  i s  a b r i e f  e x p l a n a t i o n  r e l a t i n g  t o  t h e  o r i g i n  o f  each  s e c t i o n  
o f  t h e  b i l l .  A s e c t i o n a l  a n a l y s i s  f r o m  l e g a l  s e r v i c e s  i s  a l s o  a t t a c h e d .

S e c ,  1. B u s in e s s  C o r p o r a t i o n s .  O r i g i n a l l y  t h e  b i l l  a s  f i r s t  i n t r o d u c e d  
o n l y  a p p l i e d  t o  p r o f i t  c o r p o r a t i o n s .  The p r o b le m  o f  d i r e c t o r s  l i a b i l i t y  
was b r o u g h t  t o  my a t t e n t i o n  a t  F i s h  Expo i n  S e a t t l e  l a s t  O c to b e r .
W a s h in g to n  s t a t e  has  a d op te d  t h e  l i m i t a t i o n  l e g i s l a t i o n  f o l l o w i n g  D e la w a re  
and  s e v e r a l  o t h e r  s t a t e s .  T h i s  l e g i s l a t i o n  was i n t r o d u c e d  i n  o r d e r  t o  
e n c o u ra g e  th e  i n c o r p o r a t i o n  o f  b u s in e s s e s  i n  A la s k a  and f o r  A la s k a  t o  
r e m a in  c o m p e t i t i v e  w i t h  o t h e r  s t a t e s  as  a l o c a t i o n  f o r  i n c o r p o r a t i o n .

S e c .  2 .  N a t i v e  C o r p o r a t i o n  V o t i n g  R e q u i r e m e n t s . T h i s  s e c t i o n  was 
s u g g e s te d  b y  S e a la s k a  C o r p o r a t i o n .  The c o r p o r a t i o n  s t a t u t e  d e a l i n g  w i t h  
amendments t o  a r t i c l e s  o f  i n c o r p o r a t i o n  (AS 1 0 .0 5 .2 7 6 )  r e q u i r e s  a 
t w o - t h i r d s  v o t e  o f  t h e  s h a r e h o ld e r s  t o  amend t h e  a r t i c l e s  o f  any 
c o r p o r a t i o n .  S e a la s k a  asked  t h a t  t h i s  r e q u i r e m e n t  f o r  N a t i v e  c o r p o r a t i o n s  
be re d u c e d  t o  a m a j o r i t y  v o t e  s i n c e  t h e y  h a v e  i n  e x c e s s  o f  16 ,000  
s h a r e h o l d e r s .  T h i s  r e d u c t i o n  w o u ld  a p p l y  o n l y  t o  t h e  q u e s t i o n  o f  d i r e c t o r
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l i a b i l i t y  and n o t  t o  o t h e r  i s s u e s  o f  t h e  N a t i v e  c o r p o r a t i o n s . .  (See 
a t t a c h e d  l e t t e r  f r o m  B i r c h ,  H o r t o n ,  B i t t n e r )

S ec . 3 .  C o o p e r a t i v e  C o r p o r a t i o n s .  T h i s  s e c t i o n  was added a t  t h e  r e q u e s t  
o f  John  A b b o t t ,  C ha i rm an  o f  t h e  A l a s k a  Code R e v i s i o n  C om m iss io n  t o  b r i n g  
c o n f o r m i t y  t o  c o r p o r a t i o n  s t a t u t e s  and f o r  t h e  same r e a s o n s  t h a t  l i a b i l i t y  
r e l i e f  i s  needed  i n  o t h e r  c o r p o r a t e  f o rm s .

S e c . 4 .  N o n - p r o f i t  C o r p o r a t i o n s .  T h i s  s e c t i o n  was added a t  t h e  r e q u e s t  o f  
t h e  A la s k a  S t a t e  Chamber o f  Commerce f o r  t h e  same re a s o n s  t h a t  a p p l y  t o  
p r o f i t  c o r p o r a t i o n s  and c o o p e r a t i v e s .  I n  a d d i t i o n ,  i t  was n o t e d  t h a t  i t  i s  
i n c r e a s i n g l y  d i f f i c u l t  t o  f i n d  p e o p le  t o  s e r v e  on t h e  b o a r d s  o f  v o l u n t e e r  
o r g a n i z a t i o n s  be cau se  o f  t h e  g r o w in g  r i s k  o f  la w  s u i t s  and t h e  p e r s o n a l  
f i n a n c i a l  e x p o s u re  t h a t  e x i s t s .

T h i s  l e g i s l a t i o n  i s  s u p p o r t e d  b y  t h e  D i r e c t o r  o f  B a n k in g  and S e c u r i t i e s  and 
by  a l l  o t h e r s  who t e s t i f i e d .

I  w o u ld  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  t h i s  b i l l  i n  t h e  House J u d i c i a r y  
C om m it te e .  Thank  y o u .

A t t a c h m e n t s :  HCSSB 343 (L&C)
S e c t i o n a l  A n a l y s i s  
F i s c a l  N o te  -  Z e ro
D i r e c t o r s  and O f f i c e r s  L i a b i l i t y  I n s u r a n c e  -  Feb . 1987 

b y  R o l l i n s  B u d i c k  H u n t e r  
Memo: Joe  P le s h a ,  T r i d e n t  S e a fo o d ,  N ov . 11 ,  1987
L e g i s l a t i v e  B r i e f s  -  S i m i l a r  l e g i s l a t i o n  i n  o t h e r  s t a t e s  
L e t t e r  B i r c h ,  H o r t o n ,  B i t t n e r  -  Feb . 17 , 1988
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M E M O R A N D U M  F e b r u a r y  22, 1988

S U BJECT: L i a b i l i t y  o f  c o r p o r a t e  d i r e c t o r s
(CSSB 3 4 3 ( J u d i c i a r y ) )

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

FROM: R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  Counsel,|\S

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  the a b o v e  d e­
s c r i b e d  bill.

The m a i n  effect of the bill, apa rt from sec. 2, discussed 
below, is to address the l i a b i l i t y  relationship b e t w e e n  the 
directors of the c orpor a t i o n  and the corporation itself (or 
its stockholders or s h a r e h o l d e r s  derivatively, if it has 
stockholders or shareholders).

T h e  b i l l  a p p l i e s  to the w i d e l y - u s e d  g e n e r a l  types o f  c o r p o­
r a t i o n s  that m a y  be e s t a b l i s h e d  u n d e r  s t a t e  law: b u s i n e s s  
c o r p o r a t i o n s  (AS 10.05), c o o p e r a t i v e  c o r p o r a t i o n s  
(AS 10.15), and n o n p r o f i t  c o r p o r a t i o n s  (AS 10.20). C o r p o­
r a t i o n s  n o t  i n c l u d e d  in the b i l l  a r e  e l e c t r i c  a n d  t e l e p h o n e  
c o o p e r a t i v e s  (AS 10.25), c e m e t e r y  a s s o c i a t i o n s  (AS 10.30), 
r e l i g i o u s  c o r p o r a t i o n s  (AS 1 0 . 4 0 ) ,  a n d  p r o f e s s i o n a l  
c o r p o r a t i o n s  (AS 10.45).

S e c t i o n  1 of the b i l l  a m e n d s  AS  1 0 . 0 5 . 2 5 5 ,  the s e c t i o n  
e s t a b l i s h i n g  the c o n t e n t s  o f  the a r t i c l e s  o f  i n c o r p o r a t i o n  
f or b u s i n e s s  c o r p o r a t i o n s .  It p e r m i t s  a c o r p o r a t i o n  to a d d  
a p r o v i s i o n  " e l i m i n a t i n g  o r  l i m i t i n g  the p e r s o n a l  l i a b i l i t y  
o f  a d i r e c t o r  to the c o r p o r a t i o n  o r  its s t o c k h o l d e r s  f o r  
m o n e t a r y  d a m ages for the b r e a c h  o f  f i d u c i a r y  d u t y  as a 
d i r e c t o r . "

The p r o v i s i o n s  of  the s e c t i o n  e s t a b l i s h  c e r t a i n  p u b l i c  
p o l i c y  areas w h e r e  a c o r p o r a t i o n  m a y  n o t  a g r e e  to w a i v e  
l ia b i l i t y .  The s e c t i o n  a l s o  p r o v i d e s  that the e l i m i n a t i o n



* S e n a t o r  A r l i s s  S t u r g u l e w s k i  
P a g e  2
F e b r u a r y  22, 1988

o r  l i m i t a t i o n  o f  l i a b i l i t y  is o n l y  p r o s p e c t i v e  f r o m  the time 
the a m e n d m e n t  takes e f f e c t .

A n  e x i s t i n g  b u s i n e s s  c o r p o r a t i o n  m a y  a m e n d  its a r t i c l e s  
u n d e r  AS 1 0 . 0 5 . 2 7 0  a n d  f o l l o w i n g .

S e c t i o n  2 o f  the b i l l  a m e n d s  AS  1 0 . 0 5 . 2 7 6 ,  a s e c t i o n  e s t a b -  
l i s h i n g  the " p r o c e d u r e  to a m e n d  a r t i c l e s  o f  i n c o r p o r a t i o n . "  
It p r o v i d e s  t h a t  a c o r p o r a t i o n  i n c o r p o r a t e d  u n d e r  A S  10.- 
0 5 . 0 0 5  ( r e g i o n a l  N a t i v e  c o r p o r a t i o n s  a n d  t .tose v i l l a g e  
c o r p o r a t i o n s  t h a t  i n c o r p o r a t e  as b u s i n e s s  c o r p o r a t i o n s )  m a y  
take a d v a n t a g e  o f  t h e  p r o v i s i o n s  of  s e c t i o n  1 of  the bill. 
Th e  m a i n  p u r p o s e  of  sec. 2 o f  the b i l l  is to p e r m i t  the 
N a t i v e  c o r p o r a t i o n  to a d o p t  the a m e n d m e n t  b y  lower 
t h r e s h o l d s  t h a n  the e x i s t i n g  p r o v i s i o n s  o f  l a w  provide.

S e c t i o n  3 o f  t h e  b i l l  a m e n d s  AS  1 0 . 1 5 . 3 5 0 ,  the s e c t i o n  
e s t a b l i s h i n g  the c o n t e n t s  o f  the a r t i c l e s  of i n c o r p o r a t i o n  
for c o o p e r a t i v e  c o r p o r a t i o n s .  It p e r m i t s  a c o r p o r a t i o n  to 
a d d  a p r o v i s i o n  " e l i m i n a t i n g  or l i m i t i n g  the p e r s o n a l  
l i a b i l i t y  o f  a d i r e c t o r  to the c o r p o r a t i o n  o r  its m e m b e r s  
fo r  m o n e t a r y  d a m a g e s  f o r  the b r e a c h  o f  f i d u c i a r y  du t y  as a 
d i r e c t o r . "

The p r o v i s i o n s  of the section e s t a blish certain public 
p o l i c y  areas w h e r e  a cor por a t i o n  may n o t  agree to w aive 
liability. The section also provides that the elimination 
or lim ita t i o n  of liability is only p r o s p e c t i v e  from the time 
the a m e n d m e n t  takes effect.

A n  e x i s t i n g  c o o p e r a t i v e  c o r p o r a t i o n  m a y  a m e n d  its a r t i c l e s  
u n d e r  AS 1 0 . 1 5 . 3 6 5  a n d  f o l l o w i n g .

S e c t i o n  4 o f  t h e  b i l l  a m e n d s  A S  10. 2 0 . 1 5 1 ,  the s e c t i o n  
e s t a b l i s h i n g  t h e  c o n t e n t s  o f  the a r t i c l e s  o f  i n c o r p o r a t i o n  
f o r  n o n p r o f i t  c o r p o r a t i o n s .  It p e r m i t s  a c o r p o r a t i o n  to aad 
a p r o v i s i o n  " e l i m i n a t i n g  o r  l i m i t i n g  t h e  p e r s o n a l  l i a b i l i t y  
o f  a d i r e c t o r  to the c o r p o r a t i o n  for m o n e t a r y  d a m a g e s  f o r  
the b r e a c h  o f  f i d u c i a r y  d u t y  as a d i r e c t o r . "  N o n p r o f i t  
c o r p o r a t i o n s  h a v e  n e i t h e r  s t o c k h o l d e r s  n o r  m e m b e r s .

T h e  p r o v i s i o n s  o f  t h e  s e c t i o n  e s t a b l i s h  c e r t a i n  p u b l i c  
p o l i c y  a r e a s  w h e r e  a c o r p o r a t i o n  m a y  n o t  a g r e e  to w a i v e  
l i a b i l i t y .  T h e  s e c t i o n  a l s o  p r o v i d e s  that the e l i m i n a t i o n  
o r  l i m i t a t i o n  o f  l i a b i l i t y  is o n l y  p r o s p e c t i v e  fr o m  the time 
the a m e n d m e n t  takes effect.



' S e n a t o r  A r l i s s  S t u r g u l e w s k i  
P a g e  3
F e b r u a r y  22, 1988

A n  e x i s t i n g  n o n p r o f i t  c o r p o r a t i o n  m a y  a m e n d  its a r t i c l e s  
u n d e r  A S  10.20.171 a n d  f o l l o w i n g .

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : b b
w k b 3 / 0 1 7
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R e p r e s e n t a t i v e  John Sund 
Chair, House J u d i c i a r y  Committee 
P. 0. Box V  
Juneau, Alaska, 99811

Re: CSSB 343 (Judiciary)

D e a r  John:

S e a l a s k a  Corpor a t i o n  has been closely following 
C S S B  3 43 (Judiciary) , whic h we e xpect to be heard in the 
H o u s e  Labor and C o m merce Committee in the near future. The 
legisl a t i o n  autho r i z e s  shareholders to agree to limit 
d i r e c t o r  l i a b i l i t y  in shareholder suits under certain 
conditions. W h e n  the bill arrives in House Judiciary, 
S e a l a s k a  is h o p i n g  to receive a h e a r i n g  at your committee's 
e a r l i e s t  convenience.

To that  end, I am e n c l o s i n g  a report which our 
firm has p r e p a r e d  for the House L a b o r  and Commerce Committee 
o n  the legislation, so that your staffs can get a head start 
o n  the bill.
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O n  b e h a l f  o f  Sealaska, I want to thank you in 
a d v a n c e  for your c o n s i d e r a t i o n  of this legislation, and I 
look forward to w o r k i n g  with you, and your staff, w h e n  the 
b i l l  arrives in your committee. If you have any q u e s t i o n s  
or comments, please feel free to call.

Sincerely,

BIRCH, HORTON, B I T T N E R

C
HEROT & ANDERSON

^Tonathan K. T i l l i n g h a s t

J K T / j r m
cc: R o b e r t  Loescher

Chris McNeil
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S e n a t o r  Arliss Sturgulewski
P. 0. Box V
Juneau, Alaska 99811

Re: SB 343

Q j ^ /
D e a r  S e n a t o r s t u r g u l e w s k i :

/  On Thursday, F e b rua ry 18, the Senate Judicia ry 
C o m m i t t e e  w i l l  r e v isit SB 343 —  a bill that w o u l d  allow 
corporations, with shareholder approval, to limit their 
d irectors' liab ility for simple negligence. On behalf of 
Sealaska, I want ed to explain the p u rpo se of an amendment to 
SB 343 that will be consid ered by the Co mmittee in the form 
o f  a proposed Committee Substitute. That amendment would 
a l l o w  corporations formed und er the A l a s k a  Native Claims 
Settle m e n t  A c t  to amend their articles of incorporation w i t h  
r e s p e c t  to directors' liability by a m a j o r i t y  shareholders' 
vote, rather than the two-thirds vote otherwise required.

There are four sound publi c po licy reasons for 
a d o p t i n g  the amendment. The proposal does not represent a 
" special deal" for A laska  Natives; rather, it recognizes 
t h a t  there are some fundamental diff erences betw een A N C S A  
corpor a t i o n s  on the one hand, and general Alaska business 
c o rpo rations on the other, that m u s t  be addressed if the 
legislation is to achieve its intended goal. These c o n s i d­
era t i o n s  include:

1. V i r t uall y all A l a s k a  corporations have only a 
h a n d f u l  of shareholders. Indeed, in a typical situation the
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o n l y  shareholders will be the d i r e c t o r s  themselves. As a 
result, o b t a i n i n g  a s u p e r - majority (or even unanimity) on 
this issue among shareholders w o u l d  be an e a s y  task. 
Typical of o t h e r  regiona l corporations, however, Sealaska
has 16,000 shareholders —  spread from southcentral Alaska 
to the lower 48. It is hard enough for corpo rations w i t h  
such dispersed o w n e rsh ip to obtain a quorum; obtaining a 
two-thirds vote on any m a tter —  no m a tter  how non-
controversial —  is a virtual impossibility;

2. Normally, a corpor ation's directors hold large 
(and often controlling) blocks of shares in the company. As 
a result, they stand to r e alize  substantial and direct 
profits from the corpor a t i o n ' s  b u s i n e s s  activities. This
pr o sp ect of large pers onal gain c o m p e n s a t e s  for the risk of 
liability that a d i r ec tor might suffer, and makes that 
potential for liability seem equitable. Native corporation  
directors, however, have no p r o spect  of direct and s u bsta n­
tial economic gain. The y hold no more shares than any 
shareholder; and, as a result, d i r e ctorship on a Native 
corporation is o ften v i e w e d  mor e as a form o f  community 
service than as an avenue of perso n a l  enrichment. The
equitable symmetr y o f  gain on the upside, and exposure on 
the downside, doesn't exist in the N ative corporate context, 
a n d  director l iability l e g i s l a t i o n  ought to recognize this 
substantial difference;

3. In the n ormal business setting, venturers 
voluntarily embark upon the c o r p orate form in the e x p e c t a­
tion of gain. They v o l u n t a r i l y  assume the risk, and they 
are usually familiar w i t h  the standard of care demanded of 
business men. A l a ska's Natives, on the o the r hand, had the 
corporate form i m po sed u p o n  them by Congress. They were  
t o l d  to administer their lands t h r o u g h  a business o rgani­
zation with w h i c h  —  p a r t i c u l a r l y  at the village -evel —  
t h e y  were unfamiliar. Had the lands been administered 
through the Tribe, these same N a t i v e  leaders wo uld have 
performed e ssent ially the same functions under the cloak of 
Tribal immunity. Moreover, they are not, by and large, 
familiar with the latest N e w  York C ourt of A p p e a l s  cases 
d e f i n i n g  permissible d i r ector conduct. It is p erfectly  
p roper for the state to be a bit sensitive in imposing 
personal liability for a d m i n i s t e r i n g  land entitlements 
through a form that is u n f a m i l i a r  and, to a large extent, 
involuntarily; and
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4. The purpose of the l e g i s l a t i o n  is to encourage 
t h e  f o r m ation of new corpo rations in Alaska. For new 
c o r p o r a t e  ventures, a liability p r o v i s i o n  will be inserted 
in the initial articles of i n c o r p o r a t i o n .  Shareholders 
w i l l ,  quite frankly, never read t h o s e  articles. I will 
c o n f e s s  to n e v e r  having reviewed t h e  a r t i c l e s  of i n c o r p o r a­
t i o n  o f  any company in which I h a v e  p u r c h a s e d  stock. If, 
h o w e v e r ,  I receive a proxy s o l i c i t a t i o n  from a compan y in 
w h i c h  I own shares, asking me to a c c e p t  limited director 
l i a b i l i t y ,  I w o u l d  probably give t h e  m a t t e r  some scrutiny. 
T h e  point, of course, is that e v e n  m a j o r i t y  shareholder 
a p p r o v a l  for existing corporations w i l l  r e s u l t  in s u b s t a n­
t i a l l y  b r o a d e r  scrutiny than that a t t e n d a n t  the formation of 
n e w  companies.

F or these reasons, I b e l i e v e  the Judiciary C o m m i t­
t e e  w i l l  be on firm footing in c o n c l u d i n g  that the sound 
p h i l o s o p h y  b e h i n d  SB 343 would b e  b e t t e r  served by a c k n o w l­
e d g i n g  important differences b e t w e e n  A N C S A  and other b u s i­
n e s s  corporation s. If I can be o f  a n y  further assistance, 
o r  if y ou have any reservations a b o u t  S e a l a s k a’s amendment, 
p l e a s e  do not hesitate to call.

S i n c e r e l y ,

, HORTON, BITTNER 
G E R  & A N D E R S O N

t
( -

T i l l i n g h a s t

J K T / j r m
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MEMO

TO: CH U CK  B U N D R A N T
BART EATON

FROM: JOE PLESHA

RE: LIM ITATION OF DIRECTOR LIABILITY UNDER DELAW ARE LAW

INTRODUCTION

On July  1, 1986, a new  law  becam e effective in D elaw are which perm its a Delaware 
corporation to include in  its certificate of incorporation a provision w hich lim its or 
elim inates a director’s personal monetary liability to the corporation or its stockholders for 
breach o f  his or her fiduciary duty o f  care to the corporation.1

BACKGROUND

D elaw are law has generally  perm itted a Delaware corporation to purchase insurance on 
behalf o f  its directors and officers against liability incurred in their corporate capacity, 
regardless o f w hether the corporation would have the pow er to indem nify the director 
against such liability under D elaw are law.2 The m arket for directors' and officers' liability 
insurance has, how ever, changed dramatically over the past several years. D espite the 
statutory authorization o f  D elaw are corporations to  purchase and m aintain directors' 
liability insurance, m any corporations have have reportedly  experienced difficulties in 
obtaining or m ain tain ing  suffic ien t coverage at a reasonable cost. As a result, may 
corporations have been forced to accept insurance w ith  lower dollar lim its o f  coverage, 
higher deductible am ounts, and broader policy exclusions at a significantly higher cost.3

The insurance crisis fo r directors m ay be exacerbated by  the courts increasing tendency to 
scrutinize the decisions o f a director, even when the director acted in good faith and not out

1 Indemnification of directors and officers, and limitation or elimination of director liability as authorized 
by the new Delaware law, are separate and distance concepts. Alaska law already provides that directors can 
be indemnified for actions under certain circumstances. Alaska S tar § 10.05.101.

2 Del. Code Ann. tit. 8, § 145(g) (Supp. 1986) (amended 1986) provides:

A corporation shall have power to purchase and maintain insurance on behalf of any 
person who is or was a director, officer, employee or agent to the corporation, or is or 
was serving at the request of the corporation as a director, officer, employee or agent of 
another corporation, partnership , joint venture, trust or other enterprise against any 
liability asserted against h.:n  incurred by him in any such capacity, or arising out of his 
status as such, whether or not the corporation would have the power to indemnify him 
against such liability under this section.

3 See Hilder, Liability insurance is Difficult to Find Now fo r  Directors. Officers. Wall S l  J.. July 10, 
1985, at 1. col. 6.

-1-



o f self interest. For exam ple, the court in the case o f Sm ith  v. Van Gorkom  4 found that 
the board o f directors o f  Trans Union Corporation breached their fiduciary duty of due care 
in approving a proposed cash m erger and the court held m em bers o f the board personally 
liable for the resulting damages.

The expense o f defending these lawsuits and the inevitable uncertainties with respect to 
application o f the business judgm ent rule (the rule by which corporate directors actions are 
judged) may im pact upon an individual’s w illingness to serve as director o f a corporation. 
In addition, such uncertainty could cause directors to act defensively out o f concern over 
costly litigation and potential personal liability, rather than acting to manage the business in 
the best interest o f the corporation. F or these reasons, D elaw are adopted legislation in 
1986 which w ould perm it a corporation to lim it o r elim inate the director's personal 
m onetary liability to the corporation or its stockholders for breach o f his or her fiduciary 
duty of care to the corporation.

A N A L Y S I S  O F  N E W  D E L A W A R E  L A W

T itle  8, § 102(b)(7) o f  the D elaw are G eneral C orporation Law  enables a D elaw are 
corporation to include in  its articles o f incorporation a provision eliminating or limiting the 
personal liability o f a director to the corporation or its stockholders for monetary' damages 
fo r breach o f their fiduciary duty as a director. In  addition, § 102(b)(7) states that no such 
provision can elim inate or lim it a director’s liability (i) for breach o f the director's duty o f  
loyalty to the corporation or its stockholders; (ii) for acts o f omissions not in good fa ith  or 
involving intentional m isconduct or a knowing violation o f  law, (iii) for willful or negligent 
conduct paying dividends or repurchasing stock out o f  other than lawfully available funds', 
or, (iv) for any transaction from which the director derives an improper personal benefit.

Section 102(b)(7) is an enabling provision only. A m endm ent o f the corporate articles o f 
incorporation, therefore, is required to include the provision authorized by this section 
before it is an effective lim itation o f personal liability  for a corporation's directors. Tne 
ultimate determination as to the propriety of limiting the opportunity o f a corporation or its 
stockholders to seek m onetary damages from  the directors rest with the stockholders o f the 
corporation who vote on any am endments to the an icles o f incorporation. As a practical 
note, it can be argued that a board which proposes an am endm ent pursuant to this law is an 
"interested party," since the individual directors o f the board w ill benefit from  the 
elimination o f m onetary liability which they otherwise m ay be required to pay. Obtaining 
the required stockholder approval after full d isclosure o f all m aterial facts, how ever, 
eliminates any conflict of interest which might otherwise arise.

Section 102(b)(7) does not preclude or limit damages in actions instituted by third parties. 
In addition, it can be argued that § 102(b)(7) permits lim itation or elimination o f monetary 
liability only for directors acting as directors. A ctions taken by a majority stockholder in 
his capacity as such cannot be exempted from  liability. Finally, § 102(b)(7) does not perm it 
limitation or elimination o f liability arising under other laws o r regulations. A director's 
potential liability under state and federal securities laws, for exam ple, is unaffected by this 
section

4 488 A.2d 858 (Del. 1985). The court found the board grossly negligent in that the directors had failed to 
fully inform themselves of "all material information reasonably available to them," and had acted hastily in 
approving the proposed merger, after two hours’ consideration, id. at 872.



F id u c iary  D u ty
D irectors arc charged with the fiduciary duty o f due care an d  loyalty to the corporation. 
Loyalty basically requires that a director, in m aking a business decision, act in good faith 
and in the honest belief that the action taken is in the best interest of the corporation. Under 
the new D elaw are law , a director can still be found to be personally  liable for monetary 
dam ages w here they violate the fiduciary duty o f  loyalty by acdng in their own "seLf- 
interest," and not in the best interest o f the corporation.5 (For exam ple, by usurping a 
corporate opportunity for their own personal benefit or competing with the corporation.)

T he  official leg isla tive  synopsis o f § 102(b)(7) notes th a t this p rovision  perm its a 
corporation to protect its directors from m onetary liability only  from liability for breach of 
the fid u c ia ry  duty o f  due care.6 It is clear that if  a director negligently o r with gross 
negligence (want o f even scant care, or failure to exercise even that care which a careless 
person would use) disregarded his fiduciary duty o f due care, they could be protected from 
monetary liability under the new Delaware law.

In is not clear, how ever, w hether §102(b)(7) exempts directors from  liability forrecki-.ss 
(actions that fall som ew here between gross negligence and  intentional wrongdoii .) 
disregard for the fiduciary duty o f due care. It could be argued that to the extent that the, 
recklessness involves conscious disregard for a known risk, such conduct is not taken in 
good faith and therefore, would not be a liability subject to lim itation under §102(b)(7)(ii). 
To the extent reck lessness encom passes m erely inattention to duty  by the directors, 
however, I believe that such conduct snould be labeled "gross negligence" and therefore 
any liability resulting from  it would be subject to limitation.

§ 102(b)(7), however, does not eliminate a director’s fiduciary duty to act w ith due care, it 
merely insulates directors from  personal monetary  liability fo r  failure to satisfy that duty. 
A director's conduct w ould, therefore, still be subject to injunctive o r rescissory relief. A 
stockholder can institute an action to enjoin completion of a  board's action o r to rescind a 
com pleted action if  such action involves violations o f the duty o f care. This may be 
relevant in proxy contest, elections, resignations, etc.

In conclusion, D elaw are's new law  only allows for a corporation to lim it or eliminate the 
m onetary dam ages a corporation or its shareholders can receive from  its directors for a 
breach o f  the d irector’s fiduciary duty of due care. It does no t lim it dam ages that can be 
awarded for a directors breach o f  their fiduciary duty o f  loyalty , or violations of law, or 
any transaction from  w hich a director derives an improper personal benefit. In addition, 
the corporation or shareholder can still seek equitable rem edies, such as recession or 
injunctive relief for a directors breach of their fiduciary duty o f  due care.

W A S H IN G T O N  & A LA SK A  L A W

Like Delaware, W ashington State and Alaska law provide that a corporation m ay purchase 
insurance on behalf o f its directors and officers to protect against personal liability incurred

^ Del. Code Ann. tit. 8. § 102(b)(7)(i).

^ The synopsis notes: "fl]his provision enables a corporation in its original certificate of incorporation or '  
an amendment thereto validly approved by stockholders to eliminate or limit personal liability of members 
of its board of directors or governing body for violations of a director s fiduciary duty of carc."



in their corporate capacity, regardless o f  w hether the corporation would have the pow er to 
indemnify against such liability under the relevant state law.7

W ashington recendy enacted legislation sim ilar to D elaw are’s which would allow for a 
W ashington corporation limit the m onetary  liability  o f  directors for a breach o f  their 
fiduciary duty o f  due care to the corporation.8 I am  having a copy o f  the new provision 
sent to me. A laska has not yet enacted such legislation.

I have attached the relc ant portions of the Delaware, Alaska and W ashington State law.

7 Nearly identically to Delaware law, Wash. Rev. Code § 23A.08.025(11) (1980) provides:

A corporation shall have power to purchase and maintain insurance on behalf of any 
person who is or was a director, officer, employee or agent to the corporation, or is or 
was serving at the request of the corporation as a officer, employee or agent of another 
corporation, partnership Jo in t venture, trust or other employee benefit plan against any 
liability asserted against him incurred by him in any such capacity, or arising out of his 
status as such, whether or not the corporation would have the power to indemnify him 
against such Mobility under this section.

The Alaska Statutes §10.05.015(g) (1970) provide that;

A corporation may purchase and maintain insurance on behalf of a person who is or was a 
director, officer, employee or agent of the corporation, or is or was serving at the request 
of the corporation as a director, officer, employee or agent o f another corporation, 
partnership joint venture, trust or other enterprise against any liability asserted against 

* hem and incurred by the person in such a capacity, or arising out of the person's status as 
such, whether or not the corporation would have the power to indemnify the person 
against the liability under the provisions o f this section.

8 S.E. 6048, effective July 26. 1987.
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fact that most m ajor banks a re  reporting their most 
profitable year in history for 1986."

LEGISLATIVE 3RIEFS
Arizona: SB 1103, lim iting the release by the sta te  of 

information contained in annual reports filed by cor­
porations with the state, has been introduced. The 
information nay not be released "unless it is in statis­
tical form that prevents identification of particu lar 
corporations.” Further, the bill provides that the in­
formation m ay be used as evidence in judicial pro­
ceedings or certain hearings, m ay be released to the 
sta te  departm ent of revenue for tax  purposes, or m ay 
be released to a s ta te  or federal agency upon w ritten 
request.

• HB 2082, SB 1087, and SB 1096, providing that 
directors and officers of nonprofit corporations are 
immune from personal liability for actions taken in 
good faith within the scope of their authority, have 
been introduced. Further, a “custom ary level of cor­
porate indemnification" m ust have been obtained un­
der §10-10005.

Georgia: HB 219, perm itting a corporation to lim it 
or elim inate directors’ personal liability for breaches 
of fiduciary duty through its artic les of incorporation, 
has been introduced. A lim iting provision m ay not 
restric t a director’s liability for breach of the duty of 
loyaity or for acts not done in good faith or that 
inv Ive intentional misconduct or a knowing violation 
of the law. The bill also would am end indemnification 
provisions for directors.

Kansas: SB 26, amending Kansas corporation law to 
perm it shareholders to lim it directors’ liability 
through a charter am endm ent or provision in the 
original certificate of incorporation, has been intro­
duced. The bill perm its elim ination of directors' per­
sonal liability for breaches of fiduciary duty of care, 
but not for breaches of the duty of loyalty, failure to 
ac t in good faith, intentional misconduct, knowingly 
violating a law, paying an illegal dividend or approv­
ing an illegal stock repurchase, or obtaining an im­
proper personal benefit. The bill would also eliminate 
provisions in the corporate law  prohibiting indemnifi­
cation by a corporation of officers and directors who 
have been found liable for negligence or misconduct. 
Shareholders m ay not lim it d irectors’ liability 
retroactively.

• HB 2107, limiting liability of directors or officers 
of a charitable organization, has been introduced. The 
bill provides that directors o r officers may not be 
individually liable or the board as a whole may not be 
liable in a civil dam ages action for acts or omissions 
"unless such conduct constitutes willful or wanton 
misconduct or intentionally tortious conduct, but only 
to the extent the directors and officers are not re­
quired to be insured by law  or a re  not otherwise 
insured against such acts or omissions.”

Maryland: HB 242, perm itting corporations to adopt 
provisions in the artic les of incorporation that perm it 
lim itations on directors’ personal liability, has been

introduced. A d irec to r would only be liable if the 
person fails to perfo rm  the duties of a director in 
accordance with the statutory standard and the con­
duct am ounts to willful misconduct or deliberate reck­
lessness, o r if the d irector received an im proper bene­
fit or voted for a n  illegal dividend.

•  HB. 233, which would perm it only limited liability 
for d irecto rs or officers of a voluntary organization 
where the organization obtains insurance with certain 
m inim um  coverage, has been introduced.

twhkh wouVd'^epaj^current se 
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• HB 141, which would make directors or trustees of 
organizations th a t a re  exempt from  state income tax 
im mune from  m o st civil suits if the directors or 
trustees acted  in good faith and were not reckless, has 
been introduced. The director or trustee also must 
have been acting within the scope of the person’S'- 
responsibilities a s  d irecto r or trustee.

Mississippi: HCR 62 and SCR 550, calling for an 
am endm ent to th e  Mississippi Constitution of 1980 
that would repeal provisions that give all stockholders 
the right to vote th e ir  shares cumulatively for a single 
candidate for the board  of directors or to vote shares 
of stock for all d irec to rs  to be elected, have been 
introduced. The c u rre n t constitutional provision also 
perm its the issuance of preferred stock without voting 
rights.

•  HB 1050, am ending provisions dealing with a cor­
porate d irec to r’s du ties to the corporation, has been 
introduced. The bill would amend §79-3-91, Mississippi 
Code of 1972, to s ta te  that a director must discharge 
directorial duties in accordance with the director's 
good faith  business judgm ent of the best interests of 
the corporation. U nless a director has special knowl­
edge, a d irecto r as entitled to rely on information, 
reports, or sta tem en ts prepared by other officers or 
employees th a t the d irector believes to be reliable and 
competent; legal counsel or public accountants, or a 
com m ittee of the board  cf directors, if certain condi­
tions are  m et. A d irec to r is not personally liable for 
actions taken as a d irec to r if the director performs the 
duties of the office in compliance with subsection 79- 
3-91.

• SB 2574, perm itting  a corporation to include provi­
sions in its artic les of incorporation limiting a direc­
tor’s personal liability  for breaches of fiduciary duty, 
has been introduced.

• SB 2501, lim iting the liability of charitable and 
nonprofit organizations and their directors in certain 
cases, has been introduced.

Montana: HB 182, which would impose escrow r e ­
quirem ents on securities issues to a prom oter while a 
corporation is in a  promotional or developmental 
stage, has been introduced.

•SB  49, abolishing individual liability of officers 
and directors or nonprofit corporations except in in-
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stances of willful or wanton misconduct, has been 
introduced.

Nebraska: LB 650, which would permit the Nebras­
ka Director of Banking and Finance to impose a tine 
of up to $25,000 for violations of the Nebraska Securi­
ties Act or rules or regulations under the Act, has been 
introduced. Failure to pay the fine and investigative 
costs would constitute a forfeiture of the violator's 
right to do business in the state under the Nebraska 

ities Act.
• LB 425, permitting a corporation to amend its 

articles of incorporation to eliminate or limit the 
personal liability of a director to the corporation or its 
stockholders for breaches of fiduciary duty in certain 
cases, has been introduced.

Nevada: SB 52 and 58, permitting limitations on 
directors’ liability in articles of incorporation, have 
been introduced. The limitation may not cover 
breaches of loyalty by a director.

New York: SB 830, which would provide for greater 
regulation of commodity contracts trading, has been 
introduced. The bill would provide a statutory defini­
tion of commodity and commodity contract, and 
would permit the attorney general to prosecute per­
sons charged with commodity fraud where exclusive 
jurisdiction is not within the Commodity Futures 
Trading Commission. The bill also would give the 
attorney general authority to bring an action for 
either legal or injunctive relief in federal court to 
enjoin a fraudulent practice, or to enforce compliance 
with the Commodity Exchange Act or CFTC rules. For 
persons registered under the CEA other than floor 
brokers or registered futures associations, the attor­
ney general may bring an action under the CEA in 
state court. The attorney general also is given certain 
investigative authority under the bill.

Ohio: HB 156 and SB 50, which would provide that 
authority conferred on corporations to grant options 
with conditions that preclude shareholders of a certain 
percentage of outstanding common shares from exer­
cising the options applies only to companies that have 
shares listed on a national securities exchange or that 
are regularly quoted in an over-the-counter market by 
members of a national or affiliated securities associ­
ation, have been introduced.

• HB 155, clarifying when shareholders may not 
authorize directors to amend a merger or consolida­
tion agreement, has been introduced.

Oklahoma: HB 1038. permitting corporations to lim­
it personal liability of directors through provisions in 
the articles of incorporation, has been introduced. 
Under the bill, a liability-limiting provision may not 
limit liability for breach, of a director’s duty of loyal­
ty, for acts not in good faith or involving intentional 
misconduct or a knowing violation of the law, or for

transactions from which the director derived an im­
proper personal benefit. The provision also may not 
excuse a director from liability under §1053 of Section 
6, Chapter 292, O-S.L. 1986. The bill also would pro­
vide that a director's or officer’s right to indemnifica­
tion continues even though the person has ceased to be 
a director or officer, and that the right inures to the 
estate of a former director or officer.

Oregon: SB 145r adopting the Oregon Commodity 
Code, has been introduced. The bill would prohibit 
certain commodity contracts, grant the corporation 
commissioner authority to enforce the Act, and punish, 
violations of the Act by a maximum of 10 years 
imprisonment and a $100,000 fine.

South Dakota: SB 98, which would excuse directors 
and officers of tax- exempt, nonprofit corporations 
from personal liability unless there was willful or 
wanton misconduct, has been introduced.

Texas: HB 403, which would permit a corporation to 
amend its articles of incorporation to eliminate or 
limit a director’s personal liability for breaches of 
fiduciary duty, has been introduced. The provision 
could not eliminate liability for breaches of the duty 
of loyalty, or for an act not done in good faith or that 
involved intentional misconduct.
REGULATORY BRIEFS

Florida: A trial asurt should have compelled parties 
in a securities law and fraud dispute to arbitrate their 
claims due to an arbitration clause in a franchise 
agreement between the parties, the Florida District 
Court of Appeal determines. Carol McCrory and Linda 
Kline brought a complaint with five causes of action 
against Doctors Associates, Inc. The complaint con­
tained Florida securities law, franchise misrepresen­
tation, common law fraud, and civil theft claims. The 
trial court granted a motion to compel arbitration 
under a franchise agreement only for the Florida 
securities law claim. The appeals court says that the 
trial court should have compelled arbitration of each 
count. Judge Monterey Campbell I II relies on M e r r i l l  
L y n c h ,  P i e r c e ,  F e n n e r  &  S m i t h ,  I n c .  v .  M e l a m e d ,  
453 So.2d 858 (FlaDistCtApp 1984), in reversing, and 
ordering arbitration of all claims (D o c t o r s  A s s o c i ­
a t e s ,  I n c .  v .  M c C r o r y ,  Case No. 86-1151, FlaDLst- CtApp, 1/21/87).

Maine: New rules governing investment adviser 
registration in Maine took effect Feb. 1. The Securities 
Division of the Maine Bureau of Banking proposed the 
rules last August, and the comment period closed Sept. 
26, 1986. The rules cover applications for licensing, 
amendments to an adviser’s licensing file, renewal 
applications, custody of clients' securities and funds, 
statements of financial condition, and recordkeeping by advisers.

2-20-87 Copyright O 1987 by Th» Buraau ol Nmonai Adairs. Inc. 0C3 7-0085/8 7/iO*. 50
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Representative Dave Donley 
Alaska House of Representatives 
P. 0. Box V 
Juneau, Alaska 99811

Re: CSSB 343 (Judiciary)
Our File No. 600,100.644

Dear Representative Donley:

This letter is written on behalf of Sealaska 
Corporation in support of CSSB 343 (Judiciary). The legis­
lation is patterned after Delaware's model director liabil­
ity statute. The bill would allow a corporation's share­
holders to agree to limit the liability of their directors 
for simple negligence in actions by these shareholders or 
the corporation itself. The bill has no impact whatsoever 
on directors' liability to creditors or other third parties.

In the past two years, 38 states have enacted 
legislation authorizing limitations of liability that are 
either identical to the provisions of SB 343 or substan­
tially broader. See Attachment 1, Exhibit A. Our sister 
states have acted in response to rapidly increasing share­
holder-related D&O liability litigation —  a situation that 
has discouraged qualified people from serving as corporate 
directors, and that has caused D&O liability insurance 
premiums to increase by about 1,000% in three years. 
Without this legislation, Alaska will remain far behind the
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curve in responding to the situation, and its corporate code 
will remain a disincentive to incorporating in Alaska. 1/

The most visible manifestation of the current
crisis are the well publicized, multi-million dollar settle­
ments that have been obtained against directors and officers 
in the past few years. Banks have been particularly hard 
hit by these settlements —  for example, five former of­
ficers and directors of Seafirst Corp. agreed to a 
$110 million settlement of litigation arising out of the 
bank's participation in energy loans. In Attachment 2, 
director liability expert Dan A. Bailey lists 16 such
settlements —  ranging from $13.9 million to $200 million. 
Id. at 2-5.

The problem, however, goes far beyond occasional 
horror stories. There has been, in fact, a "virtual explo­
sion of litigation against corporate managers within the 
last five to seven years . . . "  Attachment 2 at 1. The
Wyatt Company has performed a comprehensive survey both of
the increase in D&O litigation, and its impact upon avail­
able insurance coverage. The company reports that the 
frequency of D&O claims has been increasing "in the range of 
15% to 20% per year." Attachment 3 at 12.

Among corporations other than banks, about 40% of 
claims against directors and officers are brought by share­
holders. Id. at 28. These are the only claims that would 
be affected by CSSB 343. 2/ The statistics strongly suggest

1/ A disincentive to local incorporation will, in many 
cases, also serve as a disincentive to doing business in our 
state. For example, if a corporation expects to earn a 
profit in Alaska, it will want to form an Alaska subsidiary 
so that Alaska earnings are not included in other states' 
income tax base. If, however, creation of an Alaska 
subsidiary carries with it exposure to an outdated, minority 
approach on director liability, the price of doing business 
here may be just too high.

2y For banks, over 50% of the claims are brought by
(Footnote Continued)
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that a large number of shareholder claims are, in fact, 
nuisance suits. Between 1977-85, 90% of the shareholder
suits sought damages in excess of $1 million. ^d. at 29. 
However, fully 74% of the cases closed during that period 
resulted in no payment to shareholders at all. I d .

If a large number of shareholder claims are 
ultimately shown frivolous, why the crisis? The answer, of 
course, are in the substantial defense costs associated with 
shareholder litigation —  whether meritless or not. Between 
1977 - 85, the median attorneys' fee associated with share­
holder actions against directors was $275,000.00 per claim. 
I d., at 30. 3/

D&O litigation's increasing popularity among 
shareholders has had a predictable impact on D&O insurance 
premiums. The firm of Heidrick & Struggles, for example, 
found that D&O liability insurance premiums increased an 
average of 506% in 1986, and that in 20% of the cases, the 
annual increase was over 1,000%. Attachment 4. Similarly, 
the Wyatt Company found in excess of a 1,000% increase in 
D&O premiums between 1984 and 1987. Attachment 3 at 91. In 
that same period, the average deductible for claims subject 
to corporate reimbursement increased from $46,511.00 (1984) 
to $649,947.00 (1987). Id. at 76. Policy limits during
that period decreased from between 14.9% and 41.7%, depend­
ing upon the size of the company. Id. at 57. The substan­
tial increase in premiums, ccupled with the decline in 
coverage, has put D&O insurance out of the reach of many 
small corporations. For example, in 1974, 70% of American 
corporations with assets under $10 million were covered by 
D&O liability insurance; by 1987, that percentage had shrunk 
to 29%. Id. at 51.

(Footnote Continued)
customers, while 12 to 16% are brought by shareholders. Id. 
Customer claims would not be affected by CSSB 343.

3/ For all D&O claims, the legal fees for claims that were 
dropped by claimants altogether averaged $130,340.00. Id at 
25.
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The crisis has had a significant effect on the 
ability of corporations to keep and retain outside 
directors, and it threatens the quality of corporate deci­
sion making:

These problems have left many businesses facing a 
difficult choice: A company can go without
insurance, which may expose the personal assets of 
directors to the risk of liability judgments; or 
the company can utilize one of the alternatives to 
traditional insurance —  alternatives which may be 
challenged in court, and which may in themselves 
be a source of litigation.

The loss of talented directors can affect the 
success of a company and this consequence must be 
included in coverage decisions. Outside directors 
can most easily leave and they are frequently 
considered to be the representatives of non­
management shareholders. Their resignation may be 
viewed as a significant loss by the shareholders.
Even when directors remain on an uninsured board, 
the need to avoid litigation may adversely effect 
their decisions. 4_/

Available statistics also indicate that the crisis 
has, in fact, caused a decline in the number of outside 
directors. For example, in 1975, 63.2% of the directors of 
America's largest companies were "outsiders," while that 
number decreased to 57.5% in 1986. Attachment 4 at 2. 
Obviously, without the large personal stake possessed by a 
major shareholder/manager, the potential personal risks to 
an outside director will more and more outweigh the benefits 
of serving the company. In fact, almost one-third of the 
directors surveyed in a 1986 Touche Ross survey "have 
considered retiring from their boards because of the in­
creased liability to which they are exposed." Attachment 6 
at 2.

4/ Rollins Burdick Hunter, "Directors and Officers 
Liability Insurance: Challenge and Alternatives," February, 
1987 at 2 (Attachment 5).
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As a result, the director liability crisis will 
likely have, in the long run, precisely the opposite effect 
that shareholder activists might have expected. It is 
likely to cause directorships to be more tightly held by the 
corporation's major shareholders —  who may still have the 
financial incentive to take the increasing risk. Boards of 
Directors are likely to become more closed, and more defen­
sive. In economic terms, corporations are likely to become 
less aggressive.

Out of economic self-interest, as well as fair­
ness, most states, other than Alaska, have responded to this 
crisis by enacting legislation authorizing a limitation on 
director liability to their shareholders in limited cases. 
As Mr. Bailey has observed:

The single most important development in D&O 
liability during the last two years has been the 
enactment by most of the states of various forms 
of remedial legislation which attempts to address 
the D&O liability and insurance crisis. These 
legislative efforts are significant not only 
because of the additional protections which they 
afford directors (and sometimes officers), but 
also because they evidence the concerns which the 
state legislators and presumably the public have 
toward preserving an environment in which direc­
tors, particularly outside directors, are willing 
to serve.

Attachment 1 at 1.

The benchmark legislation is Delaware's, on which 
CSSB 343 is patterned. Under the Delaware approach, and 
CSSB 343, a director's liability may be limited (e.g., in 
monetary terms) or eliminated for simple negligence. The 
liability limitations, however, apply only to actions 
against the director by the corporation or its stockholders, 
and do not apply in the case of a breach of the director's 
duty of loyalty, or for intentional misconduct. Further, 
liability can be limited only if the shareholders agree to 
amend the corporation's Articles of Incorporation to so 
provide.

20 states (including Delaware, California, and 
Oregon) have enacted substantially similar legislation.
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Attachment 1, Exhibit A. Three additional states have 
adopted the Delaware approach, but have extended its pro­
tections to corporate officers (Louisiana, Maryland and New 
Jersey). Id. 12 other states (including Indiana, New York 
and Ohio) have gone further. Typical of the more comprehen­
sive approach is Indiana's statute, which makes direcrcrs 
liable only for reckless or willful misconduct (or viola­
tions of federal securities laws,), and which is self­
executing —  that is, it does not require shareholder 
approval. See Attachment 1 at 4-5. In all, five states 
have enacted "self-executing" legislation.

Director liability legislation is as important in 
Alaska as in any other state. Indeed, directors of Alaska 
corporations hardly fit the mold of corporate "fat cats" who 
have: (1) the kind of personal fortunes necessary -o
withstand personal liability; and (2) the expectation of 
extraordinary personal gain that might, in other circum­
stances, make personal liability more appropriate. This is 
particularly true, for example, of Alaska's Native corpora­
tions. At the village, and even the regional level, the 
corporations' directors generally serve on the board as a 
matter of community service, and have no disproportior.ace 
expectation of personal gain.

The willingness of a state to adapt its corporare 
code to present realities provides a strong indication of 
that state's general business climate. Enactment of CSSB 
343 would bring Alaska in line with its sister states, and 
would send a strong signal that the state is willing no 
strike a reasonable balance in its commercial laws.

Sincerely,

BIRCH, HORTON, BITTNER 
CHEROT & ANDERSON

Jonathan K. Tillinchasr

I.

JKT/jrm 
encs.
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5 / 2 / 8 8  FURTHER REFERRALS: J u d i c i a r y

DATE

The Labor & Commerce Committee has considered CSSB 343(Jud)

"An Act relating to the liability of directors of corporations."

RECOMMENDS:

] replace w i t h ti 3 4  X J

[ ] attached amendment(s)  ̂ ^

[ )(] do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the _______________

the same title 

a new title

Committee

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

[ ] same as previous fiscal note

published ________________^

[ ^ ] same as previous zero fiscal 

note published 

SIGNING OTHER RECOMMENDATIONS:


