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Section 6.

Section 7.

Section 8.

order: Robinett v. Ensearch Alaska Construction.
AWCB No. 870210 (September 4, 1987).

ALL STATES RIDER NOTIFICATION
Page 3, Line 22

This section requires that an insurer who extends
workers' compensation insurance coverage to an
out-of-state employer under another state's coverage
policy must provide notice to the Department of
Labor.  This section addresses the problem of
out-of-state employers using out-of-state insurance
rates to obtain contracts at lower bid prices than
Alaska employers. This will allow the department to
investigate employers using other state's coverage
policies to assure that all employers doing business
in Alaska are paying Alaska premium rates.

SEMI-ANNUAL PAYMENTS
Page 3, Line 27

This section allows an employer to pay an insurance
premium on a semi-annual basis if the annual policy
is $2,000 or more.

SECOND INJURY FUND PAYMENTS
Page 4, Line 3

This section changes the method and time period the
employer must contribute to the second injury fund.
Currently, the employer/insurer pays into the fund
on the anniversary date of each employee's injury or
on termination of each claim, whichever is sooner.
This change will allow the employer/insurer to issue
one check on all claims annually at the time the



Section 9.

Section 10.

annual report is filed under AS 23.30.155(m),
i*' .cead of issuing hundreds of checks throughout the
year. This will not only save time and expense for
employers/insurers but save administrative costs as
well.

SECOND INJURY FUND EXPENSES
Page 5, Line 5

This section provides that expenses incurred in the
administration of the second injury fund be paid
from the fund itself instead of from the general
fund of the state. This approach returns to the
pre-1981 method of paying the fund's administrative
expenses. The financial condition of the fund has
improved considerably because of the funding formula
enacted in 1981, and the second injury fund can now
bear the costs of its administration without jeop-
ardizing the integrity of the fund.

VOCATIONAL REHABILITATION
Page 5, Line 9

This section repeals prior law and reenacts a
fundamentally changed workers' compensation reha-
bilitation system. The most significant changes are
these:

1) Under this section the system is no longer
mandatory. Thus, an employee who is eligible for
rehabilitation benefits may elect whether or not to
receive them. If he/she opts for rehabilitation,
the employer is obliged to provide rehabilitation
benefits. The intent of this change is to reduce
the use of rehabilitation as a tool for litigation



and encouraging the use of rehabilitation services
for people most likely to benefit and who truly
desire and need them.

2) Under this section an employee who opts for
rehabilitation may, in the first instance, select
the rehabilitation specialist who will help the
employee develop and implement a reemployment plan.
The purpose of this change is to encourage employees
to cooperate fully in their own rehabilitation and
to minimize disputes that result under the present
system because employees often distrust specialists
chosen by the employer. On the other hand, to
prevent selection of unqualified or biased special-
ists, the rehabilitation administrator, who is an
employee of the Division of Workers' Compensation,
may select the specialist from a list of qualified
specialists if the employer objects to the
employee's selection

3) This section shortens the time lines for each
step in the rehabilitation process. An eligibility
evaluation for rehabilitation must be made within 90
days after the employee's notice of injury. The
purpose of this change is to encourage early
rehabilitation intervention.

4) This section redefines an employee's eligibility
for rehabilitation benefits as the inability to
return to the job held at time of injury or

other jobs held or trained for within 10 years
prior to injury or following injury.

The employee is not eligible for rehabilitation
benefits if the employer offers a job with



minimum wages or 60 percent of prior injury
wages, whichever is greater. Eligibility is
also denied if the employee was rehabilitated
following a prior injury and returned to work in
a job that required the same physical demands as
the pre-injury job.

5) This section provides for the following benefits
during the evaluation and rehabilitation

process: temporary benefits (TTD) during the

healing period, permanent partial disability

(PPD) benefits after medical stability, and if

PPD benefits end before rehabilitation is

completed, a wage at 60 percent of spendable weekly
wages with a $525 cap. The current system provides
for the payment of temporary benefits during the
entire process.

6) This section establishes a two-year maximum for
rehabilitation services and a $10,000 maximum for
the costs of the plan. Under current law the
maximum time for most plans is 37 weeks with pro-
visions for 74 weeks of services in exceptional
cases and no dollar maximum for plan costs.

The rehabilitation costs will be paid for by the
employer on an expense incurred basis.

7) The employer may terminate the rehabilitation
plan if the employee is not cooperating with it.

8) This section also redefines "rehabilitation
specialist" as someone who is certified in the
field.



Section 11.

Section 12.

Section 13.

Section 14.

EXCLUSIVENESS OF LIABILITY
Page 13, Line 1

This section adds a provision that preserves the
exclusiveness of employer liability under workers'
compensation law even if an employee's claim is
barred under AS 23.30.020(b). See comments to
section 5.

PENALTY FOR EMPLOYER NONCOMPLIANCE
Page 13, Line 19

This section increases the penalty for an employer's
failure to insure and keep insured its liability for
workers' compensation from $1,000 to $10,000 and
makes the fine mandatory.

DOCTOR SHOPPING
Page 14, Line 6

This section adds language that clarifies where the
employee can seek medical treatment and limits the
employee to no more than one change in choice of
attending physician without the written consent of
the employer. It also requires the employee to give
prior notice of the change. Its purpose is to
prevent the abuse of frequent pnysician changes,
with its resultant costly overtreatment, by those
seeking opinions to support their claims.

TREATMENT PLAN
Page 15, Line 6

This section adds language invalidating a course of
medical care that requires continuing and multiple



Section 15.

Section 16.

Section 17.

treatment unless a written treatment plan is pre-
scribed and submitted to the employer by the attend-
ing physician.

Treatment is limited to 20 visits in the first 60
days and four visits per month after the first 60
days unless the attending physician documents the
need for excess services in the written treatment

EMPLOYER INDEPENDENT MEDICAL EXAM (IME)
Page 15, Line 28

This section clarifies that, at reasonable times
throughout disability, vhe employee must submit to
an examination by a physician or surgeon of the
employer's choice and establishes a presumption of
reasonableness. It also limits the employer to no
more than one change in choice of physicians without
the written consent of the employee. It is the
intent of sections 13 and 15 to afford equal rights
to the employee and employer in the selection and
change of their respective physicians.

MEDICAL FEES
Page 17, Line 7

This section adds languageestablishing a medical
fee standard, as determined by the board,but not to

exceed usual, customary andreasonable fees for the
treatment or services in the community in which it
is rendered. It also provides that an employee may
not be held responsible for the payment of a fee or
charge for medical treatment or service.

MEDICAL FEE REVIEW
Page 17, Line 16



Section 18.

Section 19.

This section is repealed and reenacted authorizing
the board to appoint or contract with a medical
services review committee to assist and advise on
the appropriateness, necessity and cost of medical
and related services.

BOARD IME
Page 17, Line 22

This section adds a new provision which grants the
board authority to establish a list of physicians
and select a physician from the list to conduct an
independent medical examination in the event of
medical disagreement between the employee's and the
employer's physicians. The employer will pay for
the examination. It also establishes a presumption
that the board's independent medical examiner's
opinion is correct and provides the examiner with
protection from damages for rendering an opinion or
giving testimony.

This section requires that the board's physician be
the same specialty as the -employee's treating
physician unless the board agrees unanimously on a
case by case basis to approve a different selection.

STATUTE OF LIMITATIONS
Page 18, Line 15

This section codifies the board's interpretation of
the meaning of compensation for statute of limita-
tion purposes under AS 23.30.105 and partially
complies with the Supreme Court's directive 14 years
ago in Williams v. Safeway Stores. 525 P.2d 1087,
1089 n.6 (Alaska 1974), that the legislature clarify



Section 20.

Section 21.

when compensation includes medical and other
benefits and when it means time loss benefits only.
For the purposes of filing a claim for additional
disability compensation, the board has consistently
concluded that when compensation payments have been
made without an award, the claim must be filed
within two years after the last payment of dis-
ability or death benefits and cannot be extended by
the payment of medical benefits only.

HEARINGS AND CONTINUANCES
Page 19, Line 2

This section addresses the delays being experienced
by the parties to the workers' compensation system
in getting disputed cases before the board and the
board's problems in timely docketing cases for
hearing. While budget and staff constraints set an
outside limit on the number of cases that can be
heard, the board's analysis of the current backlog
problem is that it is caused in large part because
of excessive continuances and the unpreparedness of
the parties in presenting their case to the board,
which results in the hearing record remaining open.

This amended section will require an affidavit be
filed stating that the party has completed all
necessary discovery obtained, all necessary evi-
dence, and is fully prepared for the hearing. Once
a hearing has been scheduled, a continuance will not
be granted, and after the hearing the board will
close the hearing record.

STRESS CLAIMS
Page 19, Line 27



Section 22.

Section 23.

Section 24.

This section shifts the burden of proof to the
employee for establishing a compensable claim for
mental injury resulting from work-related stress,
consistent with the amendment to AS 23.30.265(17)
found in section 40,

BOARD FINDINGS
Page 20, Line 2

This section codifies legislative intent in section
1 that findings of fact made by the board in its
orders are conclusive unless the court specifically
finds that a reasonable person could not have
reached the board's conclusion.

STATUTE OF LIMITATIONS
Page 20, Line 7

This section codifies the board's interpretation of
the meaning of compensation for statute of limita-
tions purposes under AS 23.30.130, which provides
that a request for modification of a compensation
award must be made within one year after the last
payment »f disability or death benefits. This is
consistent with the amendment to AS 23.30.105 found
in section 19,

REPORTING REQUIREMENTS
Page 20, Line 20

This section reflects changes consistent with the
repeal and reenactment of AS 2'.30.155(m) found in
section 27, concerning the reduction of reporting
penalties.



Section 25.

Section 26.

Section 27.

BENEFIT PAYMENTS DURING CONTROVERSION
Page 21, Line 16

This section provides protection for the injured
worker whose benefits are denied solely on the
grounds that another employer or insurer may be
liable for all or some of the benefits. This
section requires that the most recent employer or
insurer who is party to the claim and may be liable
must pay the injured worker temporary disability
benefits during the pendency of disputes over
liability between various employers and insurers.
This section also requires that when liabilj4 has
been determined, any reimbursement, including  Mer-
est and all attorney's costs and fees, must be paid
within 14 days.

This amendment addresses the problems in Alaska's
"last injurious exposure rule” by discouraging
needless or frivolous litigation through assessment
of costs and interest of successful employers
against the ultimately liable employers. It also
puts an end to the delays in paying benefits to
injured workers who under the current system must
often wait mor.chs or years with no benefits while
two or more employers/insurers fight over liability.

LATE PAYMENT PENALTY
Page 22, Line 5

This section increases the employer's penalty from
20% to 25% for late payment of compensation to an
employee.

REPORTING REQUIREMENTS



Section 28.

Page 22, Line 13

This section repeals and reenacts employer/insurer
reporting provisions requiring that an annual,
instead of an anniversary, report be filed with the
board by March 1 of each year showing the total
amount of all compensation by type, medical and
related benefits, vocational rehabilitation ex-
penses, legal fees, and penalties paid on all claims
during the preceding calendar year. Currently, data
is collected on a per claim basis through interim
and claim anniversary reports. However, there is no
data collected showing what employers/insurers have
paid for claims on an annual basis, making it
impossible to meaningfully analyze insurance rates
or to make effective changes in the workers'
compensation system.

Also, ;t is the purpose of this section to encourage
compliance with the reporting system by assessing
full penalties ageiinst employers/insurers  who
repeatedly fail to comply with reporting require-
ments, but forgiving the occasional reporting
oversight for insurers showing substantial compli-
ance. Additional civil penalties are included for
those insurers who fail to comply with the annual
report requirement.

SELF-INSUREDS, UNFAIR CLAIM SETTLEMENTS,
BANK REQUIREMENTS FOR BENEFIT PAYMENTS
Page 23, Line 13

This section clarifies that if the employer s
self-insured, the requirements of AS 23.30.155(c)
and (m) in sections 24 and 27 apply to the employer.



Section 29.

This section also requires the board to notify the
division of insurance if it is determined that an
insurer has frivolously or unfairly controverted an
employee's compensation. The division of insurance
Is then required to make a determination if the
insurer has committed an unfair claim settlement
practice under AS 21.36.125.

The section further requires that benefits paid to
recipients residing in Alaska be paid by checks or
other negotiable instruments drawn on Alaska banks
or by certified check.

RATES OF WEEKLY COMPENSATION
Page 23, Line 26

This section repeals and reenacts the minimum and
maximum rates of compensation to be paid an Alaska
injured worker. It decreases the maximum weekly
compensation rate from 200% of the state's average
weekly wage, which for 1988 is $547 equalling a
weekly compensation rate of ~1094, to an absolute
maximum of $700 per week. It increases the minimum
weekly compensation rate from $110 to $154 per week,
except in those cases where the employee does not
provide documentary proof of past wages or the
employee's spendable weekly wages are less than $154
per week. The minimum of $154 approximates the
Alaska minimum wage. The purpose of this section is
to redistribute workers' compensation dollars to
provide a more livable compensation rate for Ilow
wage earners without unduly increasing employer
costs. It is further the purpose of this section to
override the Alaska Supreme Court's holding in Peck
v. Alaska Aeronautical Inc.. Op. No. 3240 (October



=)

Section 30.

30, 1987), Dby providing for a fixed maximum
compensation rate which can be predicted.

This section also reenacts the provision that Alaska
rates of compensation shall be adjusted for those
employees who leave the state, except for medical or
rehabilitation services not available in Alaska, by
the ratio of the cost of living in the locality the
employee resides to that of Alaska. It also pro-
vides that the board, by regulation, shall determine
and annually update living costs for the state and
other localities. A similar law providing for the
adjustment of the Alaska compensation rate by ratios
of states7 average weekly wages to those of Alaska
was struck down as unconstitutional in Alaska
Pacific Assurance Co. v. Brown. 687 P.2d 264, 271
(Alaska 1984). However, the court suggested that an
adjustment based on actual cost of living may pass
constitutional muster,

PERMANENT TOTAL DISABILITY
Page 25, Line 9

This section provides that if an employee is paid a
permanent partial disability award and it is subse-
quently determined that the employee is permanently
totally disabled, the permanent total disability
benefits must be reduced by the permanent partial
disability —award, adjusted for inflation, as
determined by the board.

This section also establishes a labor market for an
injured worker7s services that must be considered
when determining whether the worker is nermanently
totally disabled. This section clarifies that not



Section 31.

Section 32.

only the worker's area of residence, which may have
little or no employment opportunities, but the area
of last employment or the state will be considered
as a labor market for his/her services. The purpose
of this section is to make it clear that an employee
not be classified as permanently totally disabled
because he chooses to live in a small or isolated
community with fewer employment opportunities.

PERMANENT TOTAL DISABILITY
Page 25, Line 27

This section clarifies that failure to satisfy the
remunerative employability definition as defined in
AS 23.30.041(p)(2) does not mean that an employee is
automatically permanently totally disabled.

Note: This section needs a technical amendment as
the present cite is incorrect. It now reads "AS
23.30.041(m)(7)" and should read "AS
23.31.041(p)(2)."

TEMPORARY TOTAL DISABILITY (TTD)
Page 26, Line 2

This section imposes a cap on temporary total
disability by payment of benefits only up to the
time of medical stability, as defined in AS 23.30
.265(34) found in section 41, but in no case longer
than two years from the dace of disability. This is
consistent with the concept that temporary total
disability be paid during the healing period.
Following medical stability, the worker is paid
permanent partial impairment benefits as reflected
in section 33.



Section 33.

PERMANENT PARTIAL DISABILITY (PPD)
Page 26, Line 11

This section repeals prior law and reenacts a
totally new concept in permanent partial disabil-
ities. All payments tor permanent partial impair-
ment will be based on a whole person concept in
accordance with « > American Medical Guides to
Evaluation of Pe nent Impairment Compensation.
Under the Guides the impairment of any body part is
computed as to how it affects total body
functioning. Compensation IS computed by
multiplying the employee's actual degree of
impairment by the appropriate adjustment factor hy
the maximum compensation rate of $240,000, but no
permanent partial impairment payment may be less
than $250. The section also provides that an
impairment rating be reduced by a pre-existing
permanent impairment; however, the prior rating will
not negate a finding of permanent total disability.

Currert law provides maximum schedules for fourteen
various body parts, ranging from $2,800 to $59,000,
plus a maximum unscheduled benefit of $60,000 based
on loss of earning capacity for back and neck
injuries. This section represents a redistribution
of benefits to those workers who have more signifi-
cant injuries and disabilities from those with
lesser impairments,

Note; This section does not work in practice as the
Labor-Management Task Force intended. PPD payments
at the lower impairments are considerably lower than
under present law. See the payment chart in the
backup file under "Task Force."



Section 34.

Section 35.

Section 36.

TEMPORARY PARTIAL DISABILITY (TPD)
Page 28, Lines 12

This section provides for payment of temporary
partial disability benefits only up to the time of
medical stability, consistent with the amendment to
AS 23.30.185 found in section 32. It also reduces
the maximum period for paying temporary partial
disability benefits from five to two years.

TEMPORARY PARTIAL DISABILITY
Page 28, Line 22

This section reenacts language necessary to deter-
mine an employee's wage-earning capacity for pur-
poses of tempora:y partial disability. This lan-
guage, which was previously found in AS 23.30.210
and is now repealed in section 42, pertains only to
the payment of temporary partial benefits. [t s
consistent with the changes made in AS 23.30.190
found in section 33.

WEEKLY WAGE DETERMINATION
Page 29, Line 4

This section amends AS 23.30.220(a) to narrow the
instances where an employee's gross weekly earnings
cannot be computed under AS 23.30.220(a)(1) based
upon past earnings. Only in those cases in which
the employee had no earnings or was voluntarily
absent from the labor market for 18 months or more
during the two calendar years before injury will the
gross  weekly earnings be calculated under
AS 23.30.220(a)(2). The board is then mandated to
consider the nature of the employee's work and work



Section 37.

Section 38.

history in determining the gross weekly earnings for
calculating compensation, bvic in no event can the
compensation exceed the employee's earnings at the
time of injury.

This amendmert overrides a long li.je of supreme
court rulings in which the board was ordered to
establish the gross weekly earning and therefore the
compensation rate by speculating on an employee's
future earnings. (See Johnson v. RCA-OMS. Inc.. 681
P.2d 905 (Alaska 1984), and its progeny.) The board
has consistently found that an employee's past
earnings record is the best predictor of an employ-
ee's loss of earnings during the period of disabil-
ity. Thus, except for the exceptions stated, the
purpose of this section is to require that gross
weekly earnings be computed by dividing by 100 into
the employee's gross earnings in the two calendar
years immediately proceding the injury.

PENSION PLAN OFFSET
Page 30, Line 9

This section provides that if contributions to a
qualified pension or profit sharing plan have been
included in an employee's gross earnings, as re-
flected in AS 23.30.265(15) found in section 39, the
employer may offset compensation benefits by a like
amount when the employee receives pension or profit
sharing payments.

DISCRIMINATION PROHIBITED
Page 30, Line 20



Section 39.

Section 40.

This section enacts a new provision that prohibits
an employer from discriminating in the hiring,
promotion or retention of an employee who has in
good faith filed a claim for or received compen-
sation benefits. An employer who violates this
section is liable for damages assessed by the court
in a private civil action.

This section does not prohibit consideration of an
employee's safety practices or physical and mental
abilities nor does it prohibit inquiry into the
employee's prior health or disability history for
second injury fund reimbursement or determination of
physical or mental capacities to meet the demands of
employment.

PENSION OR PROFIT SHARING PLAN CONTRIBUTIONS
Page 31, Line 10

This section amends the definition of an employee's
gross earnings to include total contributions by an
employer to a qualified pension or profit sharing
plan for the two prior years multiplied by the
percentage of vested interest at the time of injury.
This change is consistent with the board's interpre-
tation of the Supreme Court's ruling in Ragland v.
Morrison-Knudsen Co.. Inc.. 724 P.2d 579 (Alaska
1986).

STRESS CLAIMS LIMITATION
Page 31, Line 27

This section amends the definition of injury by
providing specific language that the term does not
include mental injury caused by mental stress unless



Section 41.

the work stress was extraordinary and unusual in the
profession and the work stress was the predominant
cause of the mental injury. Specifically excluded
are those mental injuries that result from disci-
plinary actions or changes in job status taken in
good faith by the employer. Unlike all other types
of injuries, it further places the burden on the
employee to provide work-connection.  See the
proposed amendment to AS 23.30 .120 found in Section
21.

This change is consistent with prior board rulings
in which the employee's stress had to bhe greater
than all employees in the profession must experience
to be compensable. This section is intended to
override the Alaska Supreme Court rulings in Wade v.
Anchorage School District. 741 P.2d 634 (Alaska
1987), and Fox v. A.ascom, 718 P.2d 977 (Alaska

1986).

MEDICAL STABILITY CONCEPT
Page 32, Line 17

This section adds a new definition which provides
that medical stability means the date after which no
further measurable improvement is expected to result
from additional medical treatment or care. This
codifies the meaning of the healing period during
which time temporary total or temporary partial
disability benefits are paid, and is consistent with
the changes made in sections 10, 32 and 34. Cur-
rently, temporary disability benefits are paid until
economic or employment stability regardless of time
factors or the status of the employee's medical
condition.



Section

Section

Section

Section

42.

43.

44,

4%.

TPD REPEALER
Page 32, Line 27

This section repeals provisions that are unnecessary
or inconsistent with the repeal and reenactment of
AS 23.30.200(b) found in section 35.

TRANSITION FOR REPORTING REQUIREMENTS
Page 32, Line 28

This section contains transitional language neces-
sary to change reporting from an anniversary to an
annual system. It specifically provides that each
employer is subject to this change for all claims
existing as of December 31, 1988

MANDATED RATE REDUCTION
Page 33, Line 7

This section mandates a rate decrease for workers7
compensation pr' :ums of no less than 6% effective
July 1, 1988 through January 1, 1990

VOC REHAB SPECIALIST CERTIFICATION TRANSITION
Page 33, Line 12

This section contains transitional language to
include a grandparent clause to allow current
rehabilitation specialists who do not have the
credentials required under AS 23.30.041(p)(6) to
continue to practice for one year after adoption of
this bill, at which time they must have gained the
required credentials or be barred from further
practice as a rehabilitation specialist in the
workers' compensation system.



Section

Section

Section

Section

46,

47.

48.

49,

APPLICABILITY
Page 33, Line 18

This section delineates the amendments to the Act
that apply only to injuries sustained on or after
July 1, 1988.

EFFECTIVE DATE
Page 33, Line 21

This se cion provides that the amendment to the Act
under section 40 applies to injuries sustained on or
after the effective date of section 40.

EFFECTIVE DATE
Page 33, Line 23

This section provides that sections 40 and 47 of
this Act takes effect immediately under AS 01.10
070(c).

EFFECTIVE DATE
Page 33, Line 25

This section provides that sections 1-39, and 41-46
of this Act take effect July 1, 1988.



March 17, 1988

Representative John Sund
State Legislature
Juneau, Alaska 99811

Dear Representative Sund:

As you know the House Labor & Commerce Committee recently passed their
version of the workers' compensation reform package. Although the labor
management task force that made most of the recommendations endorses the
bulk of the legislation, we strongly feel there now exists some

significant limitations and deficiencies in the legislation in the form it

now takes. We would like to address those with you and ask that you

strongly consider curing the problems.

our first concern is with Sec, 2 21.89.015. This section attempts to give
benefit to those who have safety Programs IN place. we feel this is an
admirable idea, but that the legislation as currently drafted, will have
little or no real effect. For this program to work, it will require that
every employer with a safety program be audited for a conforming safety
program, and a thorough enforcement program be in place. Not only is this
likely to be an expensive item for the state and insurance companies, it
is unrealistic to think that the state can add a safety audit program for
every single insured employer in the state each year. This would be
required in order to insure all employers have an opportunity for the
refund. You are talking about tens of thousands of audits. Fortunately
there already exists incentives for employers to provide safe work places
as safety practices ultimately reduce costs and are reflected in
experience modes. Perhaps other things are possible, but we feel this
section should be deleted and more thought given to it before it is
included in some subsequent legislation. N

We are most concerned about changes to S€Ction 18 23.30.095 (k) as it
corrupts our attempts to install an effective IME ProCess that results in
an informed board making informed decisions. We feel it is critical that
the board have wide latitude in obtaining outside expertise in critical
medical information. This section, as passed by Labor & Commerce in an
attempt to satisfy the chiropractic community, requires that the boards
chosen IME be of the same specialty as the attending physician unless the
board unanimously determines otherwise. There are several significant
problems that are inherent with this approach. First of all the board,
generally all being non-medical professionals, often asks that a panel of
experts of varied professions, including medical doctors, orthopedic
surgeons, psychiatrists, chiropractors, etc., counsel them on the

physical and mental status of individuals. Limiting them to only
specialties of the attending physician greatly limits their ability to

gain the widest possible perspective in making decisions in complicated



areas outside of their own expertise. The Labor & Commerce approach would
suggest that less information is better than more. We don't see how this
could possibly be to the benefit of the injured worker. Why, for example
would you want to limit counsel in a case where surgery is recommended, to
advice from only another surgeon. Most surgeons only know how to treat
through surgery, when in fact other treatments may be appropriate.

Secondly, for anyone familiar with professional people, there is a
reluctance to challenge brother professionals. By limiting only to an
attending physicians specialty negates a large portion of the effective
review process the task force had in mind. We all felt strongly that a
medical provider would take greater care in evaluating a patients needs if
they knew there was the potential for scrutiny down the road by a non
“club” member. It was felt the board needed the flexibility to select, on

a case by case basis, the profession, or professions, it felt it needed

help from in order to make informed decisions. Our approach does not
limit the board from using the same profession as the attending physician
for its IME, it just expands it. The critical thing to remember about the
IME process as envisioned by the task force was that IME would only advise
on the physical and mental condition of a patient, and the appropriate
medical treatment to be pursued, so that the board would be informed about
matters at hand. It is not the boards responsibility to admonish a

medical provider for a prior course of treatment.

Finally it seems odd to us that if the Labor & Commerce Committee felt
that the attending physician should be protected from outside scrutiny,
which we think is off the mark from the issue at hand, that it do so by
requiring a unanimous vote on behalf of the board to change professions.
First it points to a weakness certain professions must feel about their

own positions if they need a unanimous vote to allov/ for objective review.
Secondly, and perhaps a bit philosophically, if you think of it, where

else in our democracy do we require a unanimous vote, with no opportunity
for challenge. Not in making changes to our constitution, not in setting
death as that penalty for certain crimes, not in deciding that in certain
circumstances children should be taken from their mothers, not even in
going to war. Not in anything but whether a workers compensation board
has the authority to expand the scope of information it has available to

it in trying to make its determinations, if the House Labor & Commerce
committee has its way. We would strongly recommend that consideration be
given to changing the language so that it is consistent with the Senate
version of the bill.

We can't express any stronger reservations about any section of the
proposed bill but with this section. We have no confidence that the goal
of providing the board with sufficient information to make good decisions
regarding medical disputes will happen as the bill is currently written.



Page Three

One of the stated goals of the reform movement was to lower costs. This
new language will make it even more difficult to achieve those goals.

Just one minor technical change is recommended. In sC'Ctlon 10 23.30.041
(f) I the words "of injury" are used twice in the sentence and is
confusing and unnecessary. The second usage should be deleted.

We would greatly appreciate any consideration you can give to the issues

ae ribed herein, and would hope that you would allow us to work with you
on ly other changes members of the Judiciary Committee have in mind. We
look forward to working with you on this important matter and make
ourselves available to answer any questions and to explain our reasoning
behind our recommendations.

Sincerelv.

Robert Anders
Co-Chairman Co-Chairman
Labor Management Labor Management
Task Force Task Force

cc: Mano Frey
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ALASKA SERVICING CARRIER ASSIGNMENT SURVEY 1/1/37 thru 12/31/87

SERVICING # OF PREMIUM Av. SZ, QUOTA
CARRIER RISKS % ASSIGNED % OP RISK BUDGBT
ALASKA NATIONAL 290 17,23% $1,174,286 17.91% $4,049 16.66%
ALASKA PACIFIC 291 17.29% $1,420,027 21.66% $4,880 16.86%
EMPLOYERS OF WAUSAU 264 15.69% $730,653 11.14% $2,768 16.66%
FIREMAH'S FUND 284 16.87% $993,354 15.15% $3,498 16.66%
INDUSTRIAL INDEMNITY 260 1545% $1,141,176 17.41% $4,389 16.66%
PROVIDENCE WASHINGTON 294 17.47% $1,097,039 16.73% $3,731 16.66%
TOTAL 1,683 100.00% $6,556,535 100.00% $3,896 99.96%
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The first set OF figures represents new admissions into the Pool, while
the second table includes new and renewals. Thus, the total written
premium for the Alaaka Pool as of the 3rd quarter 1987 was $10,227,000.
the $6,556,535 figure represents new admissions to the Pool during the
period 1/1/87 through 12/31/87,
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INTRODUCTION

Despite its benevolent iIntentions, a workers® compensation
program can be a double-edged sword. Soon after the passage of
the first state workers” compensation programs, employers
realized it could become very expensive to employe workers with
permanent iImpairments, due to the impact their conditions might
have on the cost of subsequent on the job injuries. For example,
under Alaska law a worker who Jloses an arm in a compensable
accident becomes entitled to 220 weeks of permanent partial
disability benefits. However, if that person had already suffered
a relatively serious injury, such as the total loss of use of the
other arm, the resulting benefit status would most likely be
permanent total disability, with weekly benefits payable for
life. The potential impact of this type of situation was
indicated iIn testimony presented to Congress in 1923, in w"uch it
was reported that immediately after an Oklahoma state court
decision which affirmed a similar rule of law, seven to eight

thousand workers with serious permanent disabilities were fired.

There are a number of ways to minimize or eliminate this adverse

influence of the workers®™ compensation system. The three most

prominent are:

1. Pay permanent disability benefits for previously



impaired workers solely on the basis of the subsequent injury ,
without consideration of the added effects of the prior
condition.

2. Pay full disability benefits to such workers, but
relieve the individual employer/carrier from the cost of those
benefits not attributable to the second injury considered alone.

3. Apply the rule set forth in (2), but only in those
instances in which the employee was hired or maintained 1in
employment with the employer®s actual knowledge of the pre—
existing condition.

Alaska has chosen the third alternative, and iIn doing so has
indicated that the primary goal of this aspect of the law is not
the furnishing of financial assistance to employers, which could
more easily be accomplished through the use of option <2), but
instead is to help n the removal of barriers to the hiring of
the permanently impaired. The decision is of great significance,

as will be shown later in this report.

THE SECOND INJURY FUND

To implement this choice, the Legislature established the Second
Injury Fund, based on a model drafted by the Council of State
Governments. Stripped of some of its detail, the Fund operate as

follows. An injured employee receives the full amount of benefits



to which the combined effects of the injury and pre-existing
condition entitle him wunder the workers®™ compensation law.
However, the employer\carrier responsible for providing these
benefits has the right to receive partial reimbursement from the
Fund, if ertain conditions have been met. Once the right to
reimbursement is established, the employer/carrier continues to
provide statutory benefits to the injured employer, but 1is
reimbursed for all weekly compensation paid after the first 104

weeks.

The First condition which must be met is that the employee have .
prior to the second injury, a permanent physical impairment, from
virtually any cause, which 1is serious enough to constitute a
hindrance or obstacle to obtaining or retaining employment. Next,
the disability resulting from the combined effects of the pre—
existing and subsequent permanencies must be substantially
greater than that which would have resulted from the second
injury alone. For example, in the case of an individual already
suffering from the loss of an arm, the loss of the remaining arm
causes significantly greater disability, from the standpoint of
ability to work, than would have resulted from the loss of a
single arm. However, if the same individual suffered a spinal
cord injury resulting in quadraplegia, the resulting disability
would not be increased as the result of the prior loss of an arm.

The individual would have been totally disabled from the



subsequent injury, no matter what the pre-existing condition had
been. Therefor, the employer has paid no "excess'" compensation as
a result of hiring a permanently 1impaired individual, and
receives no reimbursement from the Fund. Finally, the employer
must establish from written records that it had knowledge of the
pre-existing condition prior to the subsequent injury, and that
the employee was hired or retained in employment after such

knowledge was acquired.

The Fund is financed primarily through an assessment equal to up
to 6 of the weekl% compensation benefits paid by each insurance
carrier and self insgrer, although there are also several other
relatively minor sources of income. This level of funding has not
been sufficient to meet the Fund®"s obligations, and in 1981
$600,000.00 was appropriated from general revenues to help make
up the shortfall. Even this substantial amount of assistance has
not been enough, and the Fund is currently running approximately
one year behind in making reimbursements. Although 1t is
anticipated that the shortfall will be eliminated in a few years,

this prediction may be of questionable validity, as the result of

recent developments.

Since most &Ff its financing comes from the assessment just
described, there exists in some quarters the belief that the Fund

merely redistributes the pool of benefit dollars, and is of no



real concern to the system as a whole, or to the general public.
This is not the case. As has already been seen, general revenues
have been used, in effect subsidizing the compensation system,
and as will be shown later, it is entirely possible that the
existence of the Fund, as presently structured, results in
increased costs for the compensation system and those who pay for

1t.

Even without consideration of the assistance received through the
use of public funds, the effect of the Fund on the system are not
as neutral as might be imagined. An explanation of its potential
impact on an individual carrier or employer will show why. For a
self insured employer, an accident in 1984 which is subject to
Fund reimbursement will result in an actual financial obligation
of 104 weeks of compensation benefits, and then, beginning 1in
1986, or later if the Fund is having difficulty meeting Iits
obligations, reimbursement will be made for all additional
payments. |If the employer is insured, the accident will result in
a reserve (estimate of future liability) based upon 104 weeks of
benefits, rather than the full amount of weekly benefits which
the employee will receive. ITf the employer is experience rated,
its rating will be more favorable than in the absence of the
Fund, resulting in lower premiums in future years. In addition,
the losses attributable to the 1iInjury which are reported for

rate-making purposes will be less, possibly lowering the premium



rate in Ffuture years. For the carrier, the decreased benefit
payments will mean lower loss costs, although some of the savings
may be shared with employers through dividend plans. At least two
additional factors must be added to this equation. The First is
that as a result of delays iIn reimbursement, without interest
being paid on late payments, self insured employers and carriers
are losing investment income. Second, iIf the assessment, which is
included in the insurance rate base as well as in self insurors”
compensation costs remains at the maximum rate of SX, an
individual carrier or employer will not experience an increase in

annual assessment costs as the result of dumping a [large number

of cases into the Fund.

Taking these factors into consideration, it is clear that the
Fund®s existence can result in a substantial redistribution of
workers® compensation costs. First, if it is possible (and it 1is)
for the Fund to be legally manipulated, in the sense that cases
which really should not be the subject of Fund reimbursement are
given its benefits, an employer or carrier that is in this

respect more aggressive than others will have shifted some of its

obligations to the rest of the system.

Secondly, another possibility seems to have become a reality in
Alaska. Since the cost of an injury will not impact on the Fund

until several years after the date of accident, the assessment to



pay these costs will be based on benefit payment levels at this
later date. IT an employer or carrier has greatly reduced its
volume of business 1iIn the intervening years, or perhaps 1is no
longer doing any business within the State, its total dollar
assessment will not truely reflec{ the activity and obligations
of the vyear of injury. This appears to have happened in Alaska
when a major self insurer, desiring to close its pipeline books,
compromised and released a great number of claims which were the
subject of Fund reimbursement, saddling the Fund with substantial
obligations. When the assessments were made to pay these
obligations, the self insurer was operating at lower employment
levels, its annual benefit payments were lower, and its
assessment dollars reduced, thereby placing a greater share of
the burden for its Fund cases on others in the system. While this
analysis ignores many complicating factors, such as changes in
assessment rates and methods, the fact remains that the operation
of the Fund can have a significant effect on individual employers

and carriers, as well as on the general revenues of the state.

DOES THE FUND WORK?

Assuming that the purpose of the Fund 1is to eliminate or reduce
barriers to the employment of those with permanent impairments,
there is Ittle evidence that this is actually occurring in the

Alaska labor market. While it would take a detailed study of



employer attitudes and actions to reach a documented conclusion,
discussions with employer representatives and other 1individuals
active iIn the Alaska workers7 compensation system indicate a
consensus of opinion, to the effect that the Fund is not
currently fulfilling that role. In fact, its only contribution
may be in preventing knowledgable 1insurance carriers from
advising their insureds not to hire permanently impaired
individuals. The reasons for this pessimism are a belief that
most employers are simply not Kknowledgable enough about the
workers7 compensation law to understand and appreciate the
operation of the Fund, and may, in many cases, hot trust the

system even when they do understand it.

A review of the cases presently being paid by the Fund may
provide some clues as to whether the it is accomplishing anything
in the area of employment. Based upon the available records, the
prior permanencies involved were for the most part quite severe,
and likely, under normal circumstances, to make it difficult for
the individual involved to obtain employment. 65k involved
serious back problems, 13k had amputations of major members, 13k
had significant cardiac conditions, 4k serious vision defects and
only 4k had what might be considered minor disabilities. This
gives the initial iImpression that the Fund is at least assisting
in providing employment opportunities for some people. However,

in the majority of the cases reviewed, the available information



concerning the subsequent 1injuries, the ways in which the
employers obtained written knowledge of the pre-existing
conditions, the job market at the time of hiring, the jobs
obtained, and the numbers of employers involved give the distinct
impression that in many cases hiring would have taken place even
in the absence of the Fund, and that its use was limited to well-
planned efforts on the part of a few sophisticated employers and
carriers to limit their compensation exposure. There is nothing
particularly devious or reprehensable about this, but it does
seem to support the thesis that the Fund is not a major factor 1in

assisting the permanently -_."paired in obtaining employment.

CURRENT PROBLEMS

In addition to the obvious financial difficulties of the Fund,
there are operational problems which require resolution. The
major problem which must be confronted in that of the Fund"s
inability to defend itself to the extent necessary to properly
conserve 1its assets. This may not be apparent, since the Fund
does present an active defense against some reimbursement claims,

and in fact is at times successful iIn its efforts. However, there

remains the need for theFund to provide defenses on other
issues, although presently there 1iIs no such activity, and
probably no real ability toprovide it. Theimpact on the Fund,

and on compensation costs in general may be significant. The



following examples show why.

In the overwhelming majority ofcases, once it has Dbeen
determined that the Fund is responsible for payments, one of two
things happens. The claimant and the employer/carrier may
stipulate to the degree of permanent disability, resulting in
either a compromise and release settlement, or the entry of an
agreed order without the termination of the claimant®"s right to
future compensation benefits. Or, the case may go on to
litigation, with the Board determining *he extent of permanent
disability, and theresulting benefits. In either case, the
employer/carrier will be responsibleonly for the first 104weeks
of compensation. Given this fact, what real incentive exists to
present a tough, and perhaps expensive defense, or to refuse to
pay whatever additional sums may be demanded by a claimant to
compromise and release a claim, thereby relieving the
employer/carrier of future liabilities? This is not to say that
all employers and carriers ignore what may be at least an implied
obligation to treat these cases as if the Fund did not exist.
However, it is probably asking too much of a system in which
major incentives are basedupon Ffinancial considerations. A

review of open Fund -cases, as well as interviews with people
familiar with the Alaska compensation system, gives the strong
impression that many cases were treated differently than if they

had been the total financial responsibility of the

10



employer/carrier. |If this is true, then the system as a whole
ejcperiences increased costs, beyond those actually warranted by
the Tfacts of a given case, because it is the Fund that is at
risk, and not an individiual employer or carrier. Although this
may not always be the intended result, it seems quite clear that

if does occur.

Of course it can be argued that the Fund should simply take a
more active role in cases in which it has a financial IiInterest.
However, despite language in the law which might 1indicate that
the Fund does have the authority to litigate all issues which
might affect 1it, there 1is also language to the contrary, and
under the best of interpretations the supportive provisions ere
confusing, unclear and of dubious value. Most importantly, if the
Fund was to undertake a major change iIn policy and attempted to
play a more active role as a litigant, serious questions would be
raised over issues such as budget, procedure, and the propriety
and constitutionality of an employee of the Commissioner of Labor
becoming a real litigant in proceedings before the Board, which
the Commissioner chairs, in matters which could affect the amount

of dollars payable to individual claimants.

THE FUND AND THE COURTS

Once again assuming that the Fund"s primary, if not only purpose

11



is to reduce barriers to employment, there now exists a major
threat to the Fund and its objectives, resulting from a number of
court decisions. While it is not the purpose of this document to
critique the decisions of the Alaska courts, they do have a
powerful impact on the operation and well-being of the Fund, and

cannot be ignored.

The benchmark case is Employers Commercial Insurance Group V.
Christ, 513 P.2d 1090 (Alaska 1973), which attempted to set forth
the philosophy of the Fund, as well as make critical decisions as
to how it should operate. Unfortunately, it appears that the
Supreme Court was not and has not been made aware of the source
of the Fund"s structure and philosophy, the Council of State
Governments model. Both the model and the Alaska law state that
for purposes of Fund reimbursement, no pre-existing condition can
be considered a "permanent physical impairment””unless it is one
of 27 conditions listed iIn the law, or would otherwise support a
rating of at least 200 weeks of compensation. The Supreme Court
has taken this negative restriction and turned it into a
positive, by stating that if a condition is on the list, it
qualifies automatically as a "permanent physical impairment”
without consideration of another test contained in the same law,
which requires that the condition also be serious enough to

constitute an obstacle to employment. This interpretation Iis

contrary to the intent, of the drafters. As stated by one of them.

12



Dr. Arthur Larson, at page 10-442 of his treatise The Law OF
Workmen®"s Compensation, it was the intent of the Council to
provide a specific list of conditions which could possibly
qualify for reimbursement, but only after proof of seriousness.
The significance of this distinction is about to become quite

apparent in Alaska.

Several of the items on the list, such as arthritis «.id varicose
veins, are conditions not necessarily of great significance, and
may have virtually no 1impact on employment possibilities. In
Gadberry v. Fluor Alaska, Case No. 100178 (A.W.C.B. 1983), the
Board dealt with a case iIn which the pre-existing condition
consisted of spinal lipping, a minor form of arthritis found 1in
most individuals over the age of 40. Faced with the Christ
decision, the Board had no choice but to reluctantly order
reimbursement, since arthritis is one of the conditions on the
list. IT upheld, this type of decision could lead to literally
every worker over the age of 40 becoming a potential fund case.
Admittedly the effects of this decision can be mitigated by a
heavy reliance on the requirement that the pre-existing
disability interact with the subsequent disability to produce
substantially greater disability than would have resulted from
the second injury alone, but will mean increased litigation, and
further disruption of the plan establishedby the the Council and

adopted by the Alaska legislature.



This erosion of a coherent program, where each word in the
statute serves a purpose, 1is further demonstrated in the Superior
Court decision of Kaupp v. Alaska Sausage Company, Sup, Ct., Case
No. 3 AN 81-2430 Civil, September 9, 1982. As previously noted,
the statute requires that the employer establish knowledge of the
employees™s pre-existing condition through written records. The
reason for this requirement is that in states which only require
proof of "actual"™ knowledge, there is a tendancy for the fund to
become a vehicle not to encourage hiring, but instead to limit
liability after the fact, by inviting the development of "proof"
of knowledge such as '"of course we knew he had arthritis, he
always complained about his back"”. However, the Kaupp court,
possibly with the help of on admission on behalf of the the Fund,
held that the written notice requirement is a mere technicality
which can be ignored, opening the way for a further weakening of
the Fund®s ability to do its job if the decision is applied in

other cases.

In addition to these possible inroads on the Funds®"s return to
solvency, another recent court decision may have a potentially
harmful impact on the Fund®s operation. In Land & Marine Rental
Company v. Rawls, No. 2777, January 27, 1984, P.2d (Alaska
1984, the Supreme Court held that even in the absence of

specific statutory authority, basic rules of law and equity
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require the payment of interest on "past due"™ installments of
compensation benefits. While there are obvious differences
between weekly compensation benefits payable to a claimant and
reimbursement due an employer/carrier from the Second Injury
Fund, the possibility exists that an insurance carrier or self
insurer will tire of waiting for reimbursement, seek help from
the courts, and obtain a ruling requiring the payment of interest
on reimbursement payments, adding to the Fund"s financial

problems.

ALTERNATIVES

Since every state workers®™ compensation system contains a second
injury Ffund, and each utilizes its own unique combination of
requirements and operations, there should be an extensive body of
experience and example which can be used to improve the Alaska
system. However, most second injury funds are not as broad and as
inherently expensive as Alaska®"s, and among those that are, there
are far more similarities than differences, and little in the way

of successes.

With regard to the financing of the Fund®s obligations, it should
be obvious that there are no magical solutions. The Fund cannot
meet its obligations on a current basis because the heavy drain

on 1its resources, particularly from cases which came into the
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Fund several years ago, has simply outstripped the funds made
available through an assessment capped at 6*. Assuming that some
of the potential problems just discussed are avoided, and the
predictions of future Fund solvency hold true, Tfinancial concerns
should focus on preventing fund obligations from once again
exceeding resources. The only way to guarantee this 1is to remove
the assessment cap entirely, as has been done in a number of
states. While this could conceivably result in substantial
increases in-Fund utilization, other reforms should help prevent
such an occurence, and assessment iIncreases should, to the extent
they are caused by new cases, be at least partially offset by
decreased direct loss costs. Also, it must be remembered that any
cap, no matter how high, can result in a shortfall under a given
set of circumstances, once again causing the delays which are

currently a source of concern.

In addition to this possibly drastic alternative, there are a
number of additional examples which may be of interest to the
Alaska workers®® compensation community. In order to avoid even
temporary shortfalls, Michigan, Georgia and New Jersey utilize
assessment Tformulas which assume that there will be annual
increases in the dollar volume of fund activity, and set each
year®s assessment at levels greater than the prior year"s
expenditures, with a safety valve provision in the event the fund

balance becomes greater than necessary. This provision, and most



other assessment formulas, are often coupled with once a year
payment provisions, so that each carrier and self insurer pays
its assessment in the early portion of the current calendar year,

based upon the experience of the prior calendar year.

A more serious and difficult question 13 how to obtain greater
utilization of the Fund, not in the sense of encouraging efforts
to obtain reimbursement, but rather as it relates to employers™*
hiring considerations. Increased educational efforts, higher
levels of reimbursement from the second injury fund, and even
direct subsidization of second injury costs by general revenue
funding have been attempted and are currently being utilized 1in
some states. As is the case in Alaska, there 1is no direct
evidence that they have been successful, and discussions with
workers” compensation professionals from all aspects of the
system and from many states reveal a general belief that second
injury funds, no matter how constituted, are usually of little
significance in the rehabilitation and hiring processes. However,
there are at Jleast two exceptions to this pessimism, involving

Michigan and Minnesota.

In each state, many of those closely involved with the workers®
compensation program strongly believe that the second injury fund
works well, due primarily to the utilization of a certification

process. In both, employers hiring permanently disabled workers



who might qualify for protection under the second injury fund
register this fact with the fund, prior to the occurence of any
second injury. As a result, employers are directly informed as to
the reimbursement they will receive, most of the major
entitlement questions can be resolved prior to the occurence of
an injury, and more certainty is brought into all aspects of the

process.

The remaining major issue is how to prevent actions and decisions
which affect the Fund®"s financial condition from being made
without its participation in the legal process. This is
accomplished in other states in one of two ways. The TFfirst
involves the utilization of a double claim process, which
requires the injured worker to pursue one claim against the
employer/carrier, for benefits due to the second injury
considered by itself, and another claim against the fund, for the
remaining benefits due under the second injury law. This process
may be both burdensome and cumbersome, and requires that the fund
play the role of an insurance carrier, actively investigating the

claim, defending when necessary, and paying periodic benefits.

Another alternative is to maintain the reimbursement process, as
utilized in Alaska, but also provide through statute and rule
that no action which affects the fund can be taken without prior

notice, or without providing it with the right to be heard. This



does not require that the fund participate to the same extent as
it would 1if 11t had to act as a carrier. It does offer the
opportunity for the fund to protect its position before the
adjudicator takes some action which might adversely affect it.
There is Qlanguage iIn the Alaska workers® compensation statute
which indicates such an intent, but it is neither clear enough

nor comprehensive enough to accomplish this result.

Even with the necessary statutory authority, this procedure ma>
not presently be acceptable in Alaska, due to the possible
conflict of interest inherent in the relationship among the Fund,
the Board, and the Commissioner of Labor. However, examples such
as those found in New York and Michigan may provide a desirable
solution. Those states have taken steps to separate the second
injury fund from the adjudication function, so as to minimize
conflicts of interest. This separation can run the gamut from a
mere change in location within the overall agency structure to
the establishment of the fund as a trust, run by appointed
representatives of the employer and carrier communities. To the
extent permitted by state constitutional and statutory law, the
fund can have minimal contacts with state government, establish
operations and policies to meet changing circumstances, hire and
direct the necessary employees, and even provide Ffirst level
adjudication in matters not affecting the rights of iInjured

workers.



CONCLUSION

Although there are certainly other, more extreme options which
might be discussed, such as paying employers to hire permanently
impaired individuals, or totally protecting cooperating employers
from all liability for second injuries, they are for the most
part beyond the bounds of the compensation system and more
properly the subject of broader societal concerns about
rehabilitation and reemployment. From the standpoint of the
workers® compensation system, as well as practicality, the
potentially useful alternatives are few in number. In summary,

they are the following:

1. Modify existing statutory law, to strenghten those
provisions adversly affected by court decisions, and to clarify
those provisions which may be the subject of future court action.

2. Modify the existing Ffinancing mechanism, to provide
adequate Ffinancing with a minimum of administrative burdens on
both the state and the employer/carrier community.

3. Provide a certification process which will enable
employers to place greater reliance on the Second Injury Fund in
making hiring decisions, utilizing certification as either an
absolute requirement for Fund reimbursement, or to create strong

presumptions in its favor.



4. To the extent permitted by the constraints of
constitutional law and the political process, separate the Fund
from the Department of Labor, and provide it with the authority

to defend itself from unwarranted demands on its assets.



National Stintoy V. Sparta*

Council . Director .
on Compensation Gawmnwit, C?nsumer
Insurance and Industry A/reirs

April 5, 1988

Honorable Paul Roller

Director of Insurance

State of Alaska

Department of Commerce and Economic Development
Division of Insurance

Stato Office Building - 9th Floor

Pouch D

Juneau, Alaska 99811

Re: Senate Bill 322
Dear Director Roller:

The Alaska Classification and Rating Committee met via

telephone conference call on April 4, 1988 to discuss the
progress of the workers compensation insurance reform legis~
lation which is pending in Juneau, By wunanimous decision
the Committee in effect acknowledged that the potential
overall cost savings ~contained in the existing version
of SBM 322 amounted to 5.7 percent. Accordingly, if the
bill is enacted in its present form, the Committee will

direct NCCI to file a law amendment rate filing in Alaska
which provides for an overall rate decrease of 5.7 percent
on new, renewal and outstanding policies effective as
of July 1, 1988.

The Committee wishes to make it clear that such a mid-term
rate adjustment would not in any way interfere or preclude
the normal review of Alaska experience and the making of
an appropriate 1/1/89 rate filing based upon that experience.

Director
Government, Consumer

and Industry Affairs

SVS/gls

cc: Alaska Classification and Rating Committee
Don Koch
R. Fein
M. Mulvaney
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QJL THE ALASKA WDRAI"M"HifNSATION PROGRAM

Mlliman &Robertson, Inc. (MR) was retained by the Alaska
Division of Insurance to parfam the follonng tasks:

1 To provide a lreskdoan of current costs of the Alaska
workers' conparsation program

2. To ldentify those elenents driving the recent large rate
mincrease Indications.

3 To review ad camat o BI2AHBER2 s It pertains to
the costs of the Alaska workers' campansation progam

4. To analyze local Alaskan data relevant to estineting the
Hkely cost impect of SB322/HBR?, the ngor source of
this data lkeing the Alaskan Workers' Compersation
Information Handling System \WAHD).

5 To review the National Council an Cot.persation Insurance
(NX) preliminary evaluation of B32/HE3R2 ad wae
appropriate, nodify the NOJ estimate using relevant
local data.

6 To provide a likely cost estimate of the Inpect of
B32/HER2.

This report sumrarizes our findings.

1 BEACOAN G- ARENT IS

In Its nost recent rate filing, the NOO provides the folloning
lkredkdonn of the "average” pramum dollar In Alaska:



@

Tabid 1 Bregkdoan of Current Costs

Benefit Cost: 62.1%
Caim Adjustirent: 8.6
Production BExjpense: 9.6
Geregral Bxparse: 5.8
Taxes. 4.4
Profit; 1A
Total 100.0%

It mst ke appreciated that the aoowe table 1s an average
breakdonn ad that the lreskdoan for ay p-articular insured nay

differ degpading an the type of rating plan, pemumsize, etc.

It should also ke noted that claim adjustnent ad production
exqases & Well as taxes ad profit are essentially variable
costs. Thus, 1f 1t is possible to reduce the total anout of
benefit dollars, there will ke coresponding savings of these
costs. In contrast, general eqoase 1Is largely a fixed ost,
ad total dollars cosured by this Item are unlikely to ke

significantly altered by danges in benefit levels.

In their recent evaluation of the proposed law dange, the NO
provides a breskdoan of total benefit costs by type of injury
as follows:

Table 22 Bredkdonan of Benefit Costs

;%%gs'} %aﬂ 5
enporary

Jbi.

S ]

Total 100.0%




W understand that this lreskooan of benefit costs 1s besad an
unit statistical plan cbta for Alaska W& hae reviened the
unit statistical plan data ad believe the NOJ lreskdonn of
costs IS reasonable.

Tre berefit cost lreskdonn Is relative to the final injury type
of the claimant. Thus, for exanple, pemaat partial Includes
all tenporary total benefits, rehabilitation ad legal exqoerse,
paid to, a a1 behalf of, pemaret partial anwardess.

It should also le noted that the conpoat “tenporary total™
includes only those tenporary total claimants Wo receive
benefits for less then 22 weeks. Tenpoary total claimants wo
receive benefits for noe then 22 weds are classified &

pemanet partial.

2. REOM RATE LBVEL INDREASES

sing the NOJ rate filing dated Cctober 16, 1987 as ar ceta
souce Ve ldentified tvwo primary reasons for the nost recent
rate Increase:

1 Medical cost trends,
2 Increasing loss develgarent factors for indenmity.

Tre assuned arual increase In the nedical cost cotpoat of
the workers' compensation rates wes aoout 80 In the last rate
filing. This appears to ke sygported by actual experience. V¥
also note that the nedical cotpoat of the (A for Axdharage
Increased by about 126 per arum betvween md-1985 ad md-1987.
Thus, while the nedical trend is causing workers' comparsation



costs to increase substantially, the nmagiitude is not surprising.

ct greaiter significance are the loss develgoment factors for

the indemmity cost conpoat By loss develgarent factors™ ve
neen the anout the cumulative paid indemmity benefits (including
plaintiffs attorney's fees ad vocational rehabilitation experses)
increase as each policy year ages.

Relative to the factors wsed to gererate the rates effective
January 1, 1987, the paid Indemity develgorent factors for the
January 1, 1988 rates are Lo higher. Since indenmity accounts
for oot Do of total Alaska benefit costs, this dae alb
approxinately o to the indicated rate level.

Acursory review of the underlying loss develgoment data specific
to Alaska doss indicate that this increase in the indenmity
develgorent factors wss warranted

In order to identify reasons for the deterioration in indenmity
loss develgorent, ve analyzed claim count ad severity data by
injury type. This analysis indicated a significant increase In
the relative frequency of ngar pemanat partial cases legming
In policy year 1982 This increase appears to affect all industry
gouys. There are also indications of large increases In average

paynents to ngar pamaat partial clainents ad to claimants
between the tine of injury ad tine of anard

Since pemanent partial cases accout for about half the total

* benefit dollars ad are experiencing unfavorable”developrent,
this appears to e ae area that mst ke addressed if owverall

costs are to ke reduced or contained while leaving the benefit
structure substantially intact.



W *Iso note that ve suspect the current NOO promulgated rate
levels*for Alaska cb not fully reflect the increased cost o
pemanent partial cases uder existing lanv 1T this is true,
there wll ke further yonad rate level indications in the
future just to bring the rating structure in line with current

Alaska workers7 corparsation .lawv

3 RVBEWV AD COMMINIS ON SB324H8312

Tre folloning outlines our understanding of the ngar provisions
of SBX2/HBX2, which relate to the costs of the Alaskan Workers'
Conpersation System

Compersation for Permarent Partial  Benefits

Uncer current lawn, pemvanant partial benefits are either
scheduled o unscheduled.  The unscheduled berefit is subject
to a ndnum of $60,000. Benefits nay e paid in weeky
installments. Honever, ve understand that nary cases are
settled with a lunp am et & pat of a conpramse ad
release agreenernt.

Uncer the proposed lawy "'all dsterminatian of the existence ad
cegree of inmpaimrent shall ke nack strictly ad solely under

the whde person determination & set aut In the Arerican

Medical Association (AVA Quides".  Benefits are to e calculated
by multiplying the rew naxdmm benefit anout of $240,000 by

the AA Inpaiment rating ad an adjustnent factor.  The

benefit is to ke paid in a lunp sum without t°a’ need for a
corpramse ad release agreenment.



e unﬂerstand that the drifters of the proposed law Intended
that thfe change in permanent partial benefit determination
produce no overall change In the total amount of benefits,
although there may be changes in benefits received for any
particular Injury type.

We further understand that the proposed change in benefit
determination is an attempt to Increase the objectivity of
benefit determinations and to reduce the potential for litigation.
The change in the method of benefit determination essentially
shifts the emphasis to medical rather than vocational
considerations (e.g., loss of earning capacity).

Medmum Limitation an Veedly Egii.eflU

Uncer current lan, weekly benefits for fatal, pemament total,
ad tenporary total are subject to a nadnum of 200 of the state
average weekly wage.  This anout is currently aboout 51,000.

Uckr the proposed lawy the nadmumweekly benefit will e 540

Claimants Living it Pf SJ;5.

The rew law provides for reintroduction of a reduction In
benefits for those claimants living out of state. The
reduction recognizes higner living costs ad correspondingly
higher benefit levels In Alaska as conpared to other states.

Rehabilitation Progam Refrrm

Under present law, vocational rehabilitation services nay
generally e provided for a period of p to 37 weeks. Tenpoay



disability benefits are paid throughout the rehabilitatioa
Jorocess.

Lincer the proposed lawy vocational rehabilitation services nay
e provided for a period of Y to o years. Tenpoary
disability benefits are not paidautomatically throughout the
rehabilitation process. Rather, tenmporary total benefits are
to cease axe a claimant's nedical condition stabilizes. Fam
this tine, pamanent Inpainrent benefits shall ke available to
sugport the claimant throughout the rehabilitation process. |If
pemaet Inpaiment benefitsieooe exhawsted before the
rehabilitation process is conplete, additional benefits are
available to the claimant.

Tre proposed Igw also provides for closer supervision ad
oversight of all aspects of the rehabilitation process.

It is axr understanding that theintent of the rew law isto
provice for the possibility of longer periods of vocational-
rebebil itati an wa< warranted, ad to attenpt to curb perceived
aasss In the current system

Limtatim M ﬂ’E Djl’atlm d Temporary BerEﬁtS

Uncer current law there i1s ro limit an the duration of
tenporary total disability benefits ad a five-year limit o
the duration of tenporary partial benefits.

Uncer the proposed law; both tenporary total ad tenporary
partial disability benefits beoov subject to a duration limit

of two years.



Miscellaneous
1 L]

There are nary other aspects of the proposed law with the

potential to Inpect costs. For exanple, there 1s an attenpt
to exclude certain neta Injuries, to define nedical stability,

to restrict the nunber of physicians wsed by the claimant, etc.

In addition, the tae of the rew law nay affect the attitudes
of administrators of the workers' corparsation progyam ad

consequently inmpect costs of the program
C.gEPgPU

In general, ve believe that the prgoosed revisions to the Alaska
workers' oconmpersation lawv will  inproe the benefit delivery
system (agess such as the proposed reduction In the average
wveekly benefit nanum reduction of benefits for at of state
claimants, ad limits a1 durations of teporary benefits will
alnost certainly reduce costs, ad ve hae attenpted to quantify

their inpect

In addition, strict adherence td the letter ad spirit of tre
administrative provisions of the proposed lawy  successful
inplerentation of the "'Independent nedical evaluation™  concept,
ad effective Inplerentation of the nae stringent controls
the vocational rehabilitation pragam shoud result In
additional efficiencies. Honewer, it is not possible for s to
quantify the Inpect of such changes.

H db believe that there are other aspects of thb bill that
could hae negative inplications for containing ad controlling
workers' comparsation costs. These are sunmanized below



Tre prgoaaed dange to ftemaat partial benefits represents
i radical dae In the berefit structure,. If the dae
1s Inpleented, ecaonanic incentives in the system will
crage dramatically, ad consequently, ay cost estinates
are subject to substantial inherent variability. Thus,
fram a cost standpoint,-the inpect of the proposed

revision to the pemaant partial benefit structure is
extrerely difficult to anticipate.

Tre proposed law dramatically danges pemarnent partial
benefits by Injury type- with soe injury types receiving
large benefit cuts while others receive large berefit
Increases. Ham a cost standpoint, it is notable that
the benefits for noe serious back cases are substantially
increased. For eanple, a claimant judged to ke 4%
inpaired woud receive an anad of $96,000 uckr the
proposed law which is @0 aowe the nadmum anad of
560,000 possible under current law

It 1s prgocsed that pemanat partial benefits for less
serious Injuries ke compued wsing an adjustnent factor.

This factor leads to discontinuities in benefit arounts.
For exarple, a claimant judged to ke 10% inpaired wald
receive $4,800, while a claimant judged 1% Inaired woud
receive $10,560. This situation potentially encourages
the exaggeration of injuries, creates difficulties In
administering the program ad increases variability of
cost projections.

Under present law, it is aur understanding that nary
pemanent partial claimants settle with a lunp ssmad a



corprarie ad release ageament. Ul the proposed lawy
pemaent partial cases are to ke autonatically settled

with a lunp sumwithout a need for a conpramse ad
release agrearent. |l gppears that udker the rew lawv
there is the potential for greater rnunibas of reopenings.

Under the praoosed lawy ecaomamic incentives will dange
For exarple, pemanently disabled clainants nay ke Induced
to seek pemaent partial rather then pemanat total
anards, for in this way, possibly greater benefits coud
le dotained.  Similarly, a claimant whose disability
results fram a corination of vocational ad nedical
conditions nay ke inclined to seek a pemaat total
rather then a pemarent partial anad since, uxdk the
proposed law vocational evidence is mat considered for =
pemaet partial disability. Tre inpect of the dage
In ecanaic incentives will deped, to a large extent, an
the administration of the progam

: H&R ANALYSIS OF LOCAL ALASKA DATA

This section discusses o analysis of data specific to
Alaska. D to its crucial inportance, nost of our analysis
concentrated a1 pemaent partial cases.

Soar.ses

™o primary sources of data were utilized:

1 Unit statistical plan data for Alaska.
2 Information fram the Alaska Workers' Conpersation
-10-



o # Information Handling System (WCIHS).
All the data was acoepted for analysis without audit.

Arrage Peamaat Partial ClaimPaynents

Exhibit 1 dons the total average incurred cost 00 pemanat
partial clains a reported In the unit statistical reports for
Alaska for policy years 190 through 1984 A @an e seen o
the exhibit, during the period 1987 to 1984 the average cost of
a pemanat partial case norethan doubled

After consideration of the dowe ad other factors affecting
costs, ve estinate the average cost for a pamaat partial
case in Alaska ude current law to ke over $50,000, in policy,
year 1988 W note this is significantly grenter then the
armout of $38,000 utilized by the N in their evaluation of

the proposed law

Beddonn of Aerage Pemmanat Partlal Benefit Costs

As a first appraxination, paynets to pemanent partial clainants
ucker current lawv ean ke braken dom into two conporents:

1 Temporary disability (including healing, rehabilitation)
2. Pemanent partial anad

Exhibit 2 shons avenge tenporary disability benefit durations
for identified pamaet partial clains In the VS data base.
A can e seen on this exhibit, the average tenparary disability
duration for injury years 1983 ad 194 is currently about 400
days. Since the average duration is likely to increase until



all. o clans are settled, ve believe 40 days represents a
loner boud an the Hkely duration of tenporary berefits under
current law, ad ve judgraentally estinate an average duration
of 45 days for policy year 1988, This duration is considerably
greater than the 340 cay duration inplied In the NI evaluation
of the proocsed law dae

In their evaluation of the law change, the NI estinates the
average tenporary disability paynet to ke about $38 par wesk
W estinate the average tenporary disability pyat o1 a
pamranent partial claim to be- doout $20,000 (¢ 838 x 425/7).
W thus estinmate the folloning breskdonn of average pemanant
partial costs uxdkr current law.

N ng B{!“s’ﬁtg\ili%\arB&neﬁtsz $§vo ,joon?

Total $60,000

Becase of data limitations, ve were not able to estinate the
dollar amouts of paynets to claimant's attormeys a to
rehabilitation providers. In our discussion ve inplicitly
assune that these costs are in addition to the aerage claim
cost of 550,000 abowe

Attomey Involverent in Pamanent Partial Cases

A can ke seen an Bxhibit 2, approxinately 3o of all pemanent
partial cases have sme attorney involverrent, either o behalf

of the enployee or the enployer/insurer. This percentage
appears to ke relatively consistent from year to year.

Permanent partial cases with attorney Involvenent Involve an



aer-ap 5% - @ nue das of tenporary disability then doss
the average "pemarnant partial claim

Rehabilitation Berefits ad Pamaet Partial Coses.

As an e seen an Bxhibit 2 besed .on VS data, vocational
rehabilitation benefits are provided to aoot 26 - ot all

pemranent partial cases.

Permanent partial cases involving rehabilitation involve an
average B - 10 nue days of tenporary disability then does
the average pemament partial claim

Permanent  Partial..D.istribuUon by Injury

Exhibit 3 shons the distribution of Injuries by budy part

& indicated by WIS data for pemarnent partial cases. W
note that although beck injuries account for ZRoof all cases,
they account for 580 of all cases involving attormeys ad 406
of all cases involving rehabilitation.

Exhibit 4 provides a conparison of the Injury distribution
indicated by the WIS data ad that inplicit in the NOO law
evaluation for pemaat partial cases. It Is notable that
the WIS data indicates significantly greater nunbers of beck
injuries In Alaska then does the NOO analysis.  Similarly,
there are indications of greater nunbars of knee ad shoulder
Injuries than anticipated In the NOO analysis. V& nae that
these types of injuries are generally those with the potential
for greatly increased benefit anards under the prooosed law

V& acknonledge that discrepancies in the injury distribution



nay partially e de to the pradens In identifying pemanat
partial* cases 1In the WIS chta bese.

Exhibit 5 dons the relative average duration of temporary
benefits by type of Injury. W& note that badk injuries hae an

average duration of tenporary benefits that is @%6- B greater
than average.

Dljgﬁi%[tiagi of—ﬁhe Duration of Temporary Benefits to Remaat

Exhibit 6 dons the distribution of the length of durations

of closed pemanant partial clains with Injury dates fran 1982
through 1984 A @ ke seen an this exhibit, 1f all durations
were limited to two years, a woud ke the case uder a strict
Interpretation of the proposed law the average duration woud

ke reduced by 8%
Distribution of.d dinats by 4P Gxk

Exhibit 7 sons the distribution of claimants by 4P ook &
recorded In the WIS data bease.

It 1s notable that of claimants currently receiving fatal,
pemanent total, o tenporary total benefits, appraxinately 3o
are residing outside of Alaska.

>g‘a\/\B%ggam Compersation Information Handling System
W waere proviced with a tape of the WOIHSE V& understand  thet
It contains records of all workers' conpersation clains In
Alaska beginning from January 1 1982

-14-



In our analysis ve built a data bese consisting of pemanent
partial claims. De to limitations In tre data bese ad
difficulties associated with the ldentification of the type of
anad for those clains settled with a capramise ad release,
ve ldentified a pemanat partial claim as follows:

1 Aclaim with a paynet coce AD (i.e., scheduled
pemranent partial).

2 Aclaim with a paynet code UD (i.e., unscheduled
pemanat partial)

3 Aclaim with a paynert coce MT (L.e, nultiple paynat)
ad a body part ook 40 (i.e., Back).

W are advised by persorel at the Workers' Compersation
Division that these criteria wald fairly accurately identify
pemanent partial cases.

W note that the data lese described dooe contained aoot 80
clains for each year, while unit statistical data indicates
aoout 1,200 pemaant clains per year. Possible ressos for the
discrepancy In counts Include the brced definition of pemanent
partial wsed In the unit statistical plan, ad tre difficulty
of identifying lunp aum settlenents as pemaat partial cases.
In the WIS data bese.

S RAVEW G NI FRUIMNARY BAUATION (P B324HB32

In their prelimnary evaluation of SB2/HE3, .the NI
estimated the follomng Inpect an costs:



Tittle 3 NXJ Prelimnary Evaluation of SB32/H83:2

* "\ee of Iniuv %o0of loss Effect
atal . 1 4%
T 5
veaca Y JU L
Definitional ad System Chenges 8
Total Qorvhired Inpect 2%

HFH Fatal<Pemaat Total, ad Tenpoay Total Estimates

Tre NDJ estimated cost reductions for fatal, pemanent total,
ad tenporary total reflect the inpact of the reduction in the
nadmumweakly benefit limitation. The essential steps In the
calculation of the estimated inpect a1 costs were

(1) Develgret of an assured distribution of wage levels
using countnwice ceta ad adjusting to the actual vee
level In Alaska.

(@ UWe of countrywide data to ootain assured distributions
of the nunber of survivors in fatal cases.

(3 Calculation of total benefit costs uxker current lawv
ad uder B2/ wsing (D) ad (2).

V¥ believe this gooroach provides a reasonable estinate of the
impect of the dage In the nadmum benefit limit.  In ay
case, overall cost savings fran this dange are 0 shall that
ay variations fram the assunrptios of the calculation are
likely to hae very little inpect an overall cost estimates.



NI’ Pammaat Partial Estinstes.

The NOJ estimated cost reductions for pamanant partial reflect
the inpect of danging the besls for calculating benefits fram
the current scheduled/unscheduled nethod to the nedical InpaIMat
nethod The estinate doss mot reflect paossible chinges in
tenporary ad rehabll1tatlon benefits paid to pemanant partial
claimants. These latter changes are presunddly Included as

part of the 4% 'Definitional ad System Crange” adjustient.

Tre NOJ analysis indicates the follonng danges In pemanent
partial anad costs for different types of Injury:

Table 4 ?r%ry yrlgegtedPemarertPartlal Anad Cost date by

NJJ  Estinated
Inluv Type Uder Qurrent Law G2 Chilm—
2 §
o - |
o - ed

Thus, although the NOJ analysis Indicates very little owerall
dae In costs, there are large danges by type of injury.

Tre essential steps In the NOO calculation of the estinated
inpect an costs were

1, Davelgping an assured distribution of "ngar'* Injuries
ad their healing periods using countrywide data.

2 Developing an assuned distribution of "minor* injuries
ad their healing periods wsing countnywide data.

3 Assuring that all "™ g o’ Injuries receive 37 weds of

-17-



e ’ rehabilitation while mmno™* Injuries receive noe

4. Assuing that healing periods in Alaska are doude the
countrywice periods.

5. Estimating total benefit costs uder current ad prgoosed
lans an the basis of | through 4 for "nga* ad "sinor™
Injuries separately.

6. Carbinng the estimates for "nga’™ ad "mna’ Injuries
30 that the resulting average pemaat partial claim cost
ucker current law balances to the estinated actual average
pemanant partial claim cost in Alaska.  This step hes
the effect of nodifying the countrywide distributions to
noe closely reflect actual conditions in Alaska.

Asice fran prddens in actually estimating benefits for a
particular injury uxder the current ad praocsed lawns, the
indicated cost dange calculated by the NI nethoddagy is
very sensitive to bath the assuned length of healing period ad
the assuned current average pemarent partial claim cost. Tre
follomng table Illustrates this sensitivity:

Teble S {rereatal) CREFV G Rl QR icated by N0
ﬁ%réed Qrérlrr%nt Assned Aerage Healing Periods

38,000 +0.5% +3. 7% +1.4%
45.000 +10.9 +83 61
55.000 +15.5 +130 +10.8

Utilized by NOO in their preliminary evaluation of



Tha average, cl am cost ad healing period assunptios are
closely related to the distribution of clains by injury type.
Thus, the sensitivity In the NOJ nethodology largely results
fran the fact that the rew law produces radically different

oot changes depading an the type of Injury.

Qur analysis of data fran the Alaska Workars' Caorpersation
Information Handling System WAHS) ad fran the unit statistical
reports for Alaska emdbled s to eamre If ad howvthe key
assunptios In the NOJ analysis concerning pemanat partial
cases differ fram the actualesituation In Alaska. In particular,
ve believe the actual average antut of a pemanat partial

case, the average healing period, ad the distribution of
injuries are all noe unfavorable then assured In the NI
analysis, ad point to the conclusion that the NOJ analysis

understates the Hkely Inpect of the proposed lav an pemanant
partial cases.

V¥ estinate a likely increase of 1% Instead of 3724 by using
the N0 netihad ad a $80,000 average claim assunption W
utilized $60,000 rather then a higher value Indicated by the
data In order to judgmentally recognize the perception that
nay clains with low Inpaimrent ratings currently receive large
anarcs.  Hd ve wsed a higher value, a higher cost Indication
waud hae resulted. Thus, without considering ay danges
except the proposed revision to the calculation of pemanant
partial anards, ve estimate the follomng Inpect an average
costs:
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Temporary 'Disability: $20,000 $20,000
Permanent Partial Award:  IELm 3HB500 H
Total $60,000 $65500 H1%

Hence) we estimate the new law will Increase permanent partial
award costs by 186 (excluding temporary benefits). [If 1t were
desired to produce no overall Increase In award costs, the
proposed maximum for permanent partial awards should be reduced
from $240,000 to $200,0.00

In their prelimnary analysis, the NOO did not explicitly
consider the Inpect of the proposed limit of two years an
tenporary disability payrents.  As discussed earlier, ve
estimate that this limit, strictly applied, woud reduce
tenporary total disability payments to pamanant partial
claimants In the VWIS data bese by 226

Additional factors that nay affect the costs of pemanant
partialecases include:

1 Attomey Invovemrent  Under the current law about 3o of
cases Involve attorneys. Tre proposed law which beses
determinations of disability strictly an nedical evidence,
nay result In less litigation. Howewer, the rew law nay
also lead to less conpramise ad release agearents ad
litigation nay increase de to Increased potential for

regpenings.

2 Rehabl111allon Tre reform-of the rehabilitation process
nay lead to cost savings. However, these savings nay le



* offset by Increasing the H»1t a1 vocational progans fram
‘37 v§$eeks to two years.

3. Administration The cost inplications of the rew law
cepad significantly an Its administration ad the extant
to which strict adherence to its tine limits, definitions
etc. are possible.

4. Unit Statistical Pan Definition As noted earlier, not
all cases classified In unit statistical reports &
pemanent partial involve pemranent partial anards, ad
also, loss arounts Include ceirtaln attorney fees ad
paynets to rehabilitation providers, etc. This fact 1s
Implicitly recognized In our selection of an average
claim cost of $60,000 rather then higher values Indicated

by the data

Comsidering these ad other factors, ve estinate the prgoosed
lav Wil decrease tenporary benefit costs for pemanat partial
clains by 2x. To summaize, ve estimate the follomng overall

Inpect an average pemaat partial costs:

1 »

Current. P.r.pDQsed
Tenmporary Disability: $20,000 $1600 D%
Permranent Partial Anard 30,dw H.50 H3%
Total $50,000 $L500 B

H note that 1f the nadnum pemaent partial anad anout wae
reduced to $200,000 so that there wes ro net Indicated increase
In the cost of pemanent partial anards, there woudd ke a ret
Indicated decrease In pemranant partial costs of aoout 8%
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In their preliminary evaluation, the NOO included an adustirent
of 4% to account for aspects of the praoosed law not explicitly
evaluated. W& understand the >% wes selected by judgrent

Lsing data fran the WIHS ve were able to provice soe
quantitative nessure of the inpact an the provisions of the rew
law relating to claimants living out of state.

Caimants Living Qi of Sate

As discussed earlier, besed an the distribution of claimant's
AP eotkes In the WIS data bese, approxinately 3%6 of clainants
row receiving tenpoary total, fatal, o pemarent partial
benefits reside au of state.

W judgmentally estinate that benefits for outof state clainants
are reduced by B udker the prgoosed law ad that 0 of all
claimants are affected. This Inplied a 96 (- 2% x .25 reduction

In terporary total, fatal, ad pemaent total benefit costs.

Tre assunption that 2% of claimants will receive reduced benefits
rather then 3% as Indicated by the VIS datais to recognize
that 1f the rew law 1s Inplenentedthe percentage of ot of state
claimants is Hkely to drgp as claimants lose an Incentive to
leave Alaska.

6 HR ESTIMATE CG3BT IMPACT O SB32/HB3R2
H estimite the follo»lng Inpect an costs:
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Ve thus believe the pragoosed law Is likely to have little owverall

inmpect an total costs.

W note the follomng:

1 If the prgoosed pemaat partial anad nadnumware
reduced to $200,000, ve estinate there woud likely ke .

little overall dae In pomaat partial anad costs
fram present levels, ad overall costs of the pogam
would ke reduced by doout 6%

2 W& believe ve hae Inplicitly factored into our estinates
all aspects of B32/HEE2 identified earlier as Inmpecting

Costs.

3 The estimates aoowe anticipate strict adherence to the
provisons of S8322/HB3:2

4. \ again stress that the proposed refom of pemarnent

* noacwTio*; inc.-----------mm-- consuutiwo actuaaic?®--—---



partial benefits 1s difficult to estimate accurately ad
weoeliewe' there 1s comsiderable risk that significant
variances from aur projections exist.

5 It rast ke recognized that there 1s significant
— variability in ay actuarial estlroate of future workers*

. comparsation costs, ad that variations fram estinates
presented In this report are likely.

AcKmlaUaincnts

V¥ waud like to take this gpportunity to exoress our thanks

to Hses. Hasen ad MoCHhtock of the Alaska Workers® Caparsation
Division, ad the NDJ for their cooperation provided throughout
this analysis.

V& weloore the opportunity to discuss this analysis In greater
detail as the nead arises.
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COMPASS Article
Workers = Comp Reform
Labor Perspective by Robert Anders

Workers *Comp Reform: An Employee ™ Perspective

Workers * compensation should be exactly what those two
words describe. It is not lawyer, doctor, chiropractor or
vocational rehabilitation compensation. The system was designed
to compensate an injured worker for lost time and wages and to
help return an employee back to productive work. In Alaska,
that system is failing.

Realizing that Alaskan employers pay an extremely high
rate for workers Zcomp coverage, labor representatives worked
cooperatively with management to search for ways to lower the
cost of insurance for employers while improving the system for
injured workers. The proposed bill before the legislature
accomplishes that goal.

The process followed in preparing the current proposal
was one of give and take. Both sides brought their specific
goals and issues to the table and negotiations over very
sensitive 1issues became strained at points.

The end result has proven what the real meaning of
iabor-management cooperation is all about. Working together to
solve problems and improve the system for both in the process
has truly resulted in a win-win situation for labor and

management.

- more -
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From labor % perspective the bill provides many benefits.
The minimum weekly benefit will be raised from $110 to $154
while the maximum will be dropped from $1100 to $700. Labor
feels this is necessary to better provide for individuals at the
low end of the scale.

Out of 365 permanent partial disability cases in 1985,
only 11 were able to claim over $700 per week. The vast
majority of cases come at the low end. By raising minimums we
will be able to provide assistance for those who most need it.
The bill will also authorize vested pension and profit sharing
benefits to be included when determining an average weekly wage.

The changes proposed in the permanent partial disability
rating structure will significantly increase payments to the
more severly injured workers while putting reasonable time
limits on the length of time some benefits may be paid.

Employer disputes over who 1is responsible to pay claims
can cost an employee their life savings, home and possessions.
The proposed legislation would reduce the effects of those
disputes on the worker by requiring the last employer of a
worker to pay claims until a dispute is resolved. This will
ensure worker ¥ that they are quickly and adequately

compensated.

The bill would prohibit discrimination against workers
who have fTiled workers®™ compensation claims.

Vocational rehabilitation was an area labor and
management both felt was necessary to change. The bill would

make acceptance of rehabilitation services voluntary rather than

mandatory.



First, under the present system it estimated that many
of those who enter a rehabilitation plan return to their prior
occupation or an occupation of their choosing as is evidenced by
the fact that 90 percent of all compromise and release
agreements waive vocational rehabilitation.

Second, when carriers control a mandatory rehabilitation
system that ™ tied to the claims process, as 1is done now, ther”
are abuses on both sides and a lack of trust which results 1in
program failure.

Labor supports a voluntary program which takes service
provider selection away from the carriers and removes it from
the claims process. The end result should be more cooperation
from the injured worker and those providing l-ehabilitation
services, less litigation and lower costs.

The injured worker will have control over the
rehabilitation plan along with a quick method to resolve
disputes over how the plan is carried out.

Labor agreed with management that language to preven>, an
avalanche of stress claims is necessary. This bill would
provide adequate guidelines necessary to make these
determinations. Without this preventative measure, we Te going
to see the floodgates to stress claims open causing further rate
hikes and lost jobs.

Labor also supports denial of benefits to an employee who
knowingly misrepresents his physical condition prior to
employment. ITf an employee withholds information, he could be
endangering himself or others since, it™ not known what duties

that employee may be required to perform.



Labor®s belief in supporting these and other changes 1is
that a greater portion of worker compensation dollars will be
directly allocated to injured workers while providing for a cost
effective, equitable program which provides 1incentive for
injured workers to return to work.

As expected, some attorneys and members of the medical
profession have criticized our efforts because we focused our
concerns on the litigation and disputes that are presently built
into the system. I would hope that reasonable minds would put
concerns for injured worker 3 ahead of vested financial interests
such as those which are held by the critics of our efforts.

In proposing the changes now before legislators, both
labor and management realized some major issues are yet to be
addressed. Both parties agree the process to reform the current
system must continue. The complexity of the issue will require

our cooperative, ongoing effort in the years ahead but we are

off to a positive beginning.
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RESIDUAL MARKET RATE DIFFERENTIAL

The loss experience of the reinsurance pools has been higher than voluntary
market for many years in almost every state. This is as would be expected
since, on average, company underwriters are able to identify the better
insureds.

The assigned risk plan operated by NCCI provides a mechanism for all employers
to obtain workers compensation insurance. The reinsurance pools have been
developed for carriers to spread the average loss experience to each carrier
equally. Carriers writing 99.9% of the workers compensation-insurance in Pool
states are in the National Reinsurance Pool. A comparison of the loss ratio
(incurred losses r standard premium) of the reinsurance pools to the voluntary
market loss ratio consistently shows the assigned risks have higher loss
ratios.

An assigned risk in Alaska is currently surcharged 10% above the rate for
workers compensation as a voluntary risk (15% for aircraft classifications).
This surcharge does not fully compensate for the increased losses,- therefore
the voluntary risks are subsidizing the assigned risks' losses. The residual
market rate differential is intended to more accurately distribute the workers
compensation losses among the voluntarJ and residual markets. This is accom-
plished through the use of a selected differential of 20%. The increase in
premium due to the change from a 10% surcharge to a 20% differential is 9.1%,
(1.091 = 1.200 t 1.100). The actual indication in Alaska is 37%. The country-
wide indication is a 50% differentia'l. In addition to reducing the subsidy of
the residual market by the voluntary market, the residual market rate differen-
tial will allow substandard risks to be written voluntarily at a rate between
the voluntary rate and the residual market rate. This will reduce the number
of assigned risks.

The volume and loss ratio of the residual market tend to fluctuate over time.
However, the residual market rate differential is intended to remain constant
over time. The selected value of 20%, lower than the indication in almost
every state, will be proposedto be in effect untilfurther r 'tice. The
voluntary rates will be lowered to reflect the effect o" the differential. The
reduction involuntary rates depends on the approvedresidual market rate
differential and the projected residual market premiumshare. The {.»-ojected
residual market premium share is 6.6%. This is the largest residual market
premium share of the latest four policy years. The selection of the largest
market share is intended to reflect the recent growth in the number of assigned
risks.  However, this program is expected to reduce the number of assigned
risks. Therefore, as experience under this program accumulates, the average
market share will replace theabove estimate in thedetermination of the
voluntary rate reduction.

For the current Alaska filing, the voluntary rate offset is .994 (-0.6%).
Therefore, the voluntary market premium level change needed is +13.8% (1.138 =

1.145 x .994). The residual market premium level change need is +24.2% (1.242
= 1.138 x 1.091).

053786-AK-0001.0.0
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Attached are the following exhibits:

1. Alaska Indicated Differential
2. Countrywide Indicated Differential
3. Calculation of the Voluntary Rate Offset

053786-AK
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ALASKA
Assigned Risk Experience Compared with Voluntary Experience
Policy Years 1981 through 1984 as of December 31, 1985
(Undeveloped)

Earned Premiums

Amount % of Voluntary
All Fisks 523,164,193
Assigned Risks 23,121,787 4.62
Voluntary Risks 500,042,406 0
Losses Incurred
Amount % of Voluntary
All Risks 280,814,743
Assigned Risks 16,714,082 6.33°
Voluntary Risks 264,100,661 100.00°
Indicated Differential for Assigned Risks
1 Assigned Risk Losses as a Percent of Voluntary 6.33°
# 2. Assigned Risk Premiums as a Percent of Voluntary 4.62°
3. Indicated Differential (1)/(2) 1.37
4. National Council State # Indicated Differential 1.50
(From Exhibit 2)
5. Formula Indication (See Note) 1.44
6. Selected Differential 1.20
Note:

Formula = State Indicated Differential * Z +
(1-Z) * National Council States # Indicated Differential

where Z = State Assigned Risk Premium (millions)
State Assigned Risk Premium (millions) + 25.0

# F-ccludes states with State Funds and Open Competition states.

053786-AK
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Exhibit 2

Countrywide*

Residual Market Experience Compared with Voluntary Experience

Policy Years 1981 through 1933 valued as of December 31, 1984

Countrywide
Residual Market
Voluntary

(Undeveloped)

Standard Earned Premiums

Amount Percent of Voluntary
(000)
12,143,967
845,638 7.48%
11,298,329 100.00%

Incurred Losses

Amount Percent of Voluntary
(000)
Countrywide 7,536,907
Residual Market 761,812 11.24%
Voluntary 6,775,095 100.00%
Indicated Differential for Residual Market Experience
1. Residual Market Losses @s Percent of Voluntary 11.24%
2. Residual Market Premiums as Percent of Voluntary 7.48%
3. Indicated Differential (1)*(2) 1.50
Excludes: States with State Funds

#

© 1988 Netlonel Council on Compensation Insurance.

States with Competitive Rating Laws
States not

in the National Reinsurance Pool
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