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ALL STATES RIDER NOTIFICATION
Page 3 , L in e  22

T h is  s e c t io n  r e q u ir e s  t h a t  an in s u r e r  who e x te n d s  
w o rk e rs ' com pensation  in s u ra n c e  c o ve ra g e  to  an 
o u t - o f - s t a t e  em p loyer u n d er a n o th e r  s t a t e 's  co verag e  
p o l ic y  must p ro v id e  n o t ic e  to  th e  D ep artm en t o f  
L a b o r. T h is  s e c t io n  ad d resses  th e  p ro b lem  o f  
o u t - o f - s t a t e  em ployers  u s in g  o u t - o f - s t a t e  in s u ra n c e  
r a t e s  to  o b ta in  c o n tra c ts  a t  lo w e r  b id  p r ic e s  th a n  
A la s k a  em p lo y e rs . T h is  w i l l  a l lo w  th e  d e p a rtm e n t to  
in v e s t ig a t e  em ployers  u s in g  o th e r  s t a t e 's  co verag e  
p o l ic ie s  to  a s s u re  t h a t  a l l  em ployers  d o in g  b u s in e s s  
in  A la s k a  a re  p a y in g  A la s k a  premium r a t e s .

SEMI-ANNUAL PAYMENTS
Page 3 , L in e  27

T h is  s e c t io n  a llo w s  an em p loyer to  pay an in s u ra n c e  
prem ium  on a s e m i-a n n u a l b a s is  i f  th e  a n n u a l p o l ic y  
i s  $ 2 ,0 0 0  o r  m ore.

SECOND INJURY FUND PAYMENTS
Page 4 , L in e  3

T h is  s e c t io n  changes th e  method and t im e  p e r io d  th e  
em p lo y er must c o n t r ib u te  t o  th e  second i n j u r y  fu n d . 
C u r r e n t ly ,  th e  e m p lo y e r /in s u re r  pays in t o  th e  fund  
on th e  a n n iv e rs a ry  d a te  o f  each e m p lo y e e 's  in ju r y  o r 
on te r m in a t io n  o f  each c la im , w h ic h e v e r is  so o n er. 
T h is  change w i l l  a l lo w  th e  e m p lo y e r / in s u re r  t o  is s u e  
one check on a l l  c la im s  a n n u a lly  a t  th e  t im e  th e



an n u a l r e p o r t  i s  f i l e d  u n d er AS 2 3 .3 0 .1 5 5 (m ), 
i* ' ..cead o f  is s u in g  hundreds o f  checks th ro u g h o u t th e  
y e a r .  T h is  w i l l  n o t o n ly  save t im e  and expense f o r  
e m p lo y e rs /in s u re rs  b u t  save a d m in is t r a t iv e  c o s ts  as 
w e l l .

S e c t io n  9 . SECOND INJURY FUND EXPENSES 
Page 5 , L in e  5

T h is  s e c t io n  p ro v id e s  t h a t  expenses in c u r re d  in  th e  
a d m in is t r a t io n  o f  th e  second in ju r y  fu n d  be p a id  
from  th e  fund  i t s e l f  in s te a d  o f  from  th e  g e n e ra l 
fund o f  th e  s t a t e .  T h is  approach  r e tu r n s  to  th e  
p re -1 9 8 1  method o f  p a y in g  th e  fu n d 's  a d m in is t r a t iv e  
expenses. The f in a n c i a l  c o n d it io n  o f  th e  fun d  has 
im proved c o n s id e ra b ly  because o f  th e  fu n d in g  fo rm u la  
en acted  in  19 81 , and th e  second in ju r y  fu n d  can now 
b e a r th e  c o s ts  o f  i t s  a d m in is t r a t io n  w ith o u t  je o p ­
a r d iz in g  th e  i n t e g r i t y  o f  th e  fu n d .

S e c t io n  10 . VOCATIONAL REHABILITATION 
Page 5 , L in e  9

T h is  s e c t io n  re p e a ls  p r i o r  law  and re e n a c ts  a 
fu n d a m e n ta lly  changed w o rk e rs ' com pensation  re h a ­
b i l i t a t i o n  system . The most s ig n i f i c a n t  changes a re  
th e s e :

1) Under t h i s  s e c t io n  th e  system  i s  no lo n g e r  
m an dato ry . Thus, an em ployee who is  e l i g i b l e  f o r  
r e h a b i l i t a t i o n  b e n e f i t s  may e le c t  w h e th er o r  n o t to  
re c e iv e  them . I f  h e /s h e  o p ts  f o r  r e h a b i l i t a t i o n ,  
th e  em ployer i s  o b lig e d  to  p ro v id e  r e h a b i l i t a t i o n  
b e n e f i t s .  The in t e n t  o f  t h i s  change is  t o  red u ce  
th e  use o f  r e h a b i l i t a t i o n  as a t o o l  f o r  l i t i g a t i o n



and e n c o u ra g in g  th e  use o f  r e h a b i l i t a t i o n  s e rv ic e s  
f o r  p e o p le  m ost l i k e l y  to  b e n e f i t  and who t r u l y  
d e s ir e  and need them .

2) U nder t h i s  s e c t io n  an em ployee who o p ts  f o r  
r e h a b i l i t a t i o n  may, in  th e  f i r s t  in s ta n c e ,  s e le c t  
th e  r e h a b i l i t a t i o n  s p e c ia l i s t  who w i l l  h e lp  th e  
em ployee d e v e lo p  and im plem ent a reem ploym ent p la n . 
The p urpo se o f  t h i s  change is  t o  encourage em ployees 
to  c o o p e ra te  f u l l y  in  t h e i r  own r e h a b i l i t a t i o n  and 
to  m in im iz e  d is p u te s  t h a t  r e s u l t  u n d er th e  p re s e n t  
system  b ecau se  em ployees o f te n  d is t r u s t  s p e c ia l is t s  
chosen by th e  em p lo yer. On th e  o th e r  hand, to  
p re v e n t  s e le c t io n  o f  u n q u a l i f ie d  o r  b ia s e d  s p e c ia l ­
i s t s ,  th e  r e h a b i l i t a t i o n  a d m in is t r a to r ,  who is  an 
em ployee o f  th e  D iv is io n  o f  W o rk e rs ' C om pensation, 
may s e le c t  th e  s p e c ia l i s t  from  a l i s t  o f  q u a l i f i e d  
s p e c ia l i s t s  i f  th e  em p lo yer o b je c ts  to  th e  
e m p lo y e e 's  s e le c t io n

3) T h is  s e c t io n  s h o rte n s  th e  t im e  l in e s  f o r  each 
s te p  in  th e  r e h a b i l i t a t i o n  p ro c e s s . An e l i g i b i l i t y  
e v a lu a t io n  f o r  r e h a b i l i t a t i o n  must be made w it h in  90 
days a f t e r  th e  e m p lo y ee 's  n o t ic e  o f  in j u r y .  The 
purpose o f  t h i s  change i s  to  encourage e a r ly  
r e h a b i l i t a t i o n  in t e r v e n t io n .

4) T h is  s e c t io n  r e d e f in e s  an e m p lo y e e 's  e l i g i b i l i t y  
f o r  r e h a b i l i t a t i o n  b e n e f i t s  as th e  i n a b i l i t y  to  
r e tu r n  t o  th e  jo b  h e ld  a t  t im e  o f  in ju r y  o r
o th e r  jo b s  h e ld  o r  t r a in e d  f o r  w it h in  10 y e a rs  
p r i o r  to  in j u r y  o r  fo l lo w in g  in ju r y .

The em ployee is  n o t e l i g i b l e  f o r  r e h a b i l i t a t i o n  
b e n e f i t s  i f  th e  em ployer o f f e r s  a jo b  w ith



minimum wages o r  60 p e rc e n t  o f  p r io r  in ju r y  
wages, w h ic h e v e r  is  g r e a t e r .  E l i g i b i l i t y  is  
a ls o  d e n ie d  i f  th e  em ployee was r e h a b i l i t a t e d  
fo l lo w in g  a p r i o r  in ju r y  and re tu rn e d  t o  w ork in  
a jo b  t h a t  r e q u ir e d  th e  same p h y s ic a l demands as  
th e  p r e - i n j u r y  jo b .

5) T h is  s e c t io n  p ro v id e s  f o r  th e  f o l lo w in g  b e n e f i t s  
d u r in g  th e  e v a lu a t io n  and r e h a b i l i t a t i o n
p ro c e s s : te m p o ra ry  b e n e f i t s  (TTD) d u r in g  th e  
h e a l in g  p e r io d ,  perm anent p a r t i a l  d i s a b i l i t y  
(PPD) b e n e f i t s  a f t e r  m e d ic a l s t a b i l i t y ,  and i f  
PPD b e n e f i t s  end b e fo re  r e h a b i l i t a t i o n  is  
c o m p le ted , a wage a t  60 p e rc e n t  o f  sp en d a b le  w e e k ly  
wages w ith  a $525 ca p . The c u r r e n t  system  p ro v id e s  
f o r  th e  paym ent o f  te m p o ra ry  b e n e f i t s  d u r in g  th e  
e n t i r e  p ro c e s s .

6) T h is  s e c t io n  e s ta b l is h e s  a tw o -y e a r  maximum f o r  
r e h a b i l i t a t i o n  s e rv ic e s  and a $ 1 0 ,0 0 0  maximum f o r  
th e  c o s ts  o f  th e  p la n .  Under c u r r e n t  la w  th e  
maximum t im e  f o r  m ost p la n s  is  37 weeks w it h  p r o ­
v is io n s  f o r  74 weeks o f  s e rv ic e s  in  e x c e p t io n a l  
cases and no d o l l a r  maximum f o r  p la n  c o s ts .

The r e h a b i l i t a t i o n  c o s ts  w i l l  be p a id  f o r  by th e  
em p loyer on an expense in c u r re d  b a s is .

7) The em p lo y er may te r m in a te  th e  r e h a b i l i t a t i o n  
p la n  i f  th e  em ployee is  n o t c o o p e ra t in g  w ith  i t .

8) T h is  s e c t io n  a ls o  r e d e f in e s  " r e h a b i l i t a t i o n  
s p e c ia l is t "  as  someone who is  c e r t i f i e d  in  th e  
f i e l d .



S e c tio n  11 . EXCLUSIVENESS OF L IA B IL IT Y
Page 1 3 , L in e  1

T h is  s e c t io n  adds a p ro v is io n  t h a t  p re s e rv e s  th e  
e x c lu s iv e n e s s  o f  em p loyer l i a b i l i t y  u n d e r w o rk e rs ' 
co m p en satio n  law  even i f  an e m p lo y e e 's  c la im  is  
b a rre d  u n d e r AS 2 3 .3 0 .0 2 0 ( b ) .  See comments to  
s e c t io n  5 .

S e c tio n  1 2 . PENALTY FOR EMPLOYER NONCOMPLIANCE 
Page 1 3 , L in e  19

T h is  s e c t io n  in c re a s e s  th e  p e n a lty  f o r  an e m p lo y e r 's  
f a i l u r e  to  in s u re  and keep in s u re d  i t s  l i a b i l i t y  f o r  
w o rk e rs ' co m pensatio n  from  $ 1 ,0 0 0  to  $ 1 0 ,0 0 0  and 
makes th e  f i n e  m an d a to ry .

S e c tio n  13 . DOCTOR SHOPPING 
Page 1 4 , L in e  6

T h is  s e c t io n  adds lan g u ag e  t h a t  c l a r i f i e s  w here th e  
em ployee can seek  m e d ic a l t r e a tm e n t  and l i m i t s  th e  
em ployee t o  no more th a n  one change in  c h o ic e  o f  
a t te n d in g  p h y s ic ia n  w ith o u t  th e  w r i t t e n  co n sen t o f  
th e  e m p lo y e r. I t  a ls o  r e q u ir e s  th e  em ployee t o  g iv e  
p r i o r  n o t ic e  o f  th e  change. I t s  p u rp o se  is  to  
p re v e n t  th e  abuse o f  f re q u e n t  p n y s ic ia n  changes, 
w ith  i t s  r e s u l t a n t  c o s t ly  o v e r t r e a tm e n t ,  by th o s e  
s e e k in g  o p in io n s  to  s u p p o rt t h e i r  c la im s .

S e c tio n  14 . TREATMENT PLAN 
Page 1 5 , L in e  6

T h is  s e c t io n  adds lan g u ag e  in v a l id a t in g  a co u rse  o f  
m e d ic a l c a re  t h a t  r e q u ir e s  c o n t in u in g  and m u l t ip le



t r e a tm e n t  u n le s s  a w r i t t e n  t re a tm e n t p la n  i s  p r e ­
s c r ib e d  and s u b m itte d  to  th e  em ployer by th e  a t te n d ­
in g  p h y s ic ia n .
T re a tm e n t i s  l im i t e d  to  20 v i s i t s  in  th e  f i r s t  60 
days and fo u r  v i s i t s  p e r  month a f t e r  th e  f i r s t  60 
days u n le s s  th e  a t te n d in g  p h y s ic ia n  docum ents th e  
need f o r  excess  s e rv ic e s  in  th e  w r i t t e n  t re a tm e n t

S e c t io n  15 . EMPLOYER INDEPENDENT MEDICAL EXAM (IM E)
Page 15 , L in e  28

T h is  s e c t io n  c l a r i f i e s  t h a t ,  a t  re a s o n a b le  t im e s  
th ro u g h o u t d i s a b i l i t y ,  vhe em ployee must su b m it t o  
an e x a m in a tio n  by a p h y s ic ia n  o r surgeon o f  th e  
e m p lo y e r 's  c h o ic e  and e s ta b l is h e s  a p resu m p tio n  o f  
re a s o n a b le n e s s . I t  a ls o  l i m i t s  th e  em p loyer to  no 
more th a n  one change in  c h o ic e  o f  p h y s ic ia n s  w ith o u t  
th e  w r i t t e n  co n sen t o f  th e  em ployee. I t  i s  th e  
i n t e n t  o f  s e c t io n s  13 and 15 to  a f fo r d  e q u a l r ig h t s  
to  th e  em ployee and em p lo yer in  th e  s e le c t io n  and 
change o f  t h e i r  r e s p e c t iv e  p h y s ic ia n s .

S e c t io n  16 . MEDICAL FEES
Page 17 , L in e  7

T h is  s e c t io n  adds lan g u ag e  e s ta b l is h in g  a m e d ic a l
fe e  s ta n d a rd , as d e te rm in e d  by th e  b o a rd , b u t  n o t t o
exceed u s u a l ,  custom ary  and re a s o n a b le  fe e s  f o r  th e
t re a tm e n t  o r  s e rv ic e s  in  th e  community in  w hich  i t  
i s  re n d e re d . I t  a ls o  p ro v id e s  t h a t  an em ployee may 
n o t be h e ld  re s p o n s ib le  f o r  th e  payment o f  a fe e  o r  
ch arg e  f o r  m e d ic a l t r e a tm e n t  o r  s e rv ic e .

S e c tio n  17 . MEDICAL FEE REVIEW 
Page 17 , L in e  16



T h is  s e c t io n  is  re p e a le d  and re e n a c te d  a u th o r iz in g  
th e  b oard  to  a p p o in t  o r  c o n t r a c t  w ith  a m e d ic a l 
s e r v ic e s  re v ie w  co m m ittee  to  a s s is t  and a d v is e  on 
th e  a p p ro p r ia te n e s s , n e c e s s ity  and c o s t o f  m e d ic a l 
and r e la t e d  s e r v ic e s .

S e c tio n  18 . BOARD IME
Page 17 , L in e  22

T h is  s e c t io n  adds a new p r o v is io n  w hich  g ra n ts  th e  
b o ard  a u t h o r i t y  to  e s t a b l is h  a l i s t  o f  p h y s ic ia n s  
and s e le c t  a p h y s ic ia n  fro m  th e  l i s t  to  co n du ct an 
in d e p e n d e n t m e d ic a l e x a m in a tio n  in  th e  e v e n t o f  
m e d ic a l d is a g re e m e n t b e tw een  th e  e m p lo y e e 's  and th e  
e m p lo y e r 's  p h y s ic ia n s . The em p lo yer w i l l  pay f o r  
th e  e x a m in a t io n . I t  a ls o  e s ta b l is h e s  a p resu m p tio n  
t h a t  th e  b o a rd 's  in d e p e n d e n t m e d ic a l e x a m in e r 's  
o p in io n  i s  c o r r e c t  and p ro v id e s  th e  ex am in er w ith  
p r o te c t io n  from  damages f o r  re n d e r in g  an o p in io n  o r  
g iv in g  te s t im o n y .

T h is  s e c t io n  r e q u ir e s  t h a t  th e  b o a rd 's  p h y s ic ia n  be 
th e  same s p e c ia l t y  as th e  e m p lo y e e 's  t r e a t in g  
p h y s ic ia n  u n le s s  th e  b o a rd  a g re e s  unan im o usly  on a 
case by case b a s is  to  a p p ro v e  a d i f f e r e n t  s e le c t io n .

S e c tio n  19 . STATUTE OF LIM ITATIONS  
Page 18 , L in e  15

T h is  s e c t io n  c o d i f ie s  th e  b o a rd 's  in t e r p r e t a t io n  o f  
th e  m eaning o f  co m pensatio n  f o r  s t a t u t e  o f  l i m i t a ­
t io n  purposes u n d er AS 2 3 .3 0 .1 0 5  and p a r t i a l l y  
co m p lie s  w ith  th e  Supreme C o u r t 's  d i r e c t i v e  14 y e a rs  
ago in  W il l ia m s  v .  S afew ay S to r e s . 525 P .2d 1087 , 
1089 n .6  (A la s k a  1 9 7 4 ) ,  t h a t  th e  l e g i s l a t u r e  c l a r i f y



when co m p en satio n  in c lu d e s  m e d ic a l and o th e r  
b e n e f i t s  and when i t  means tim e  lo s s  b e n e f i t s  o n ly . 
For th e  p u rp o ses  o f  f i l i n g  a c la im  f o r  a d d i t io n a l  
d i s a b i l i t y  co m p en satio n , th e  board  has c o n s is t e n t ly  
co n c lud ed  t h a t  when com pensation paym ents have been 
made w ith o u t  an aw ard , th e  c la im  m ust be f i l e d  
w it h in  tw o  y e a rs  a f t e r  th e  l a s t  paym ent o f  d is ­
a b i l i t y  o r  d e a th  b e n e f i t s  and can n o t be e x te n d e d  by 
th e  paym ent o f  m e d ic a l b e n e f i t s  o n ly .

S e c t io n  2 0 . HEARINGS AND CONTINUANCES 
Page 19 , L in e  2

T h is  s e c t io n  ad d resses  th e  d e la y s  b e in g  e x p e r ie n c e d  
by th e  p a r t i e s  to  th e  w o rk e rs ' co m pensatio n  system  
in  g e t t in g  d is p u te d  cases b e fo re  th e  b o a rd  and th e  
b o a rd 's  p ro b lem s in  t im e ly  d o c k e t in g  cases f o r  
h e a r in g . W h ile  b u d g et and s t a f f  c o n s t r a in t s  s e t  an 
o u ts id e  l i m i t  on th e  number o f  cases t h a t  can be 
h e a rd , th e  b o a rd 's  a n a ly s is  o f th e  c u r r e n t  b a c k lo g  
p roblem  is  t h a t  i t  i s  caused in  la r g e  p a r t  because  
o f  e x c e s s iv e  c o n tin u a n c e s  and th e  u n p rep ared n es s  o f  
th e  p a r t i e s  in  p re s e n t in g  t h e i r  case t o  th e  b o a rd , 
w hich r e s u l t s  in  th e  h e a r in g  re c o rd  re m a in in g  open.

T h is  amended s e c t io n  w i l l  r e q u ire  an a f f i d a v i t  be 
f i l e d  s t a t i n g  t h a t  th e  p a r ty  has co m p le te d  a l l  
n e c e s s a ry  d is c o v e ry  o b ta in e d , a l l  n e c e s s a ry  e v i ­
dence, and i s  f u l l y  p re p a re d  f o r  th e  h e a r in g .  Once 
a h e a r in g  has been s c h e d u le d , a c o n tin u a n c e  w i l l  n o t 
be g ra n te d , and a f t e r  th e  h e a r in g  th e  b o ard  w i l l  
c lo s e  th e  h e a r in g  re c o rd .

S e c t io n  21 . STRESS CLAIMS
Page 1 9 , L in e  27



T h is  s e c t io n  s h i f t s  th e  burden  o f  p ro o f  to  th e  
em ployee f o r  e s ta b l is h in g  a com pensable c la im  f o r  
m e n ta l i n j u r y  r e s u l t in g  from  w o r k - r e la te d  s t r e s s ,  
c o n s is te n t  w ith  th e  amendment t o  AS 2 3 .3 0 .2 6 5 (1 7 )  
found  in  s e c t io n  40 .

S e c t io n  2 2 . BOARD FINDINGS  
Page 2 0 , L in e  2

T h is  s e c t io n  c o d i f ie s  l e g i s l a t i v e  in t e n t  in  s e c t io n  
1 t h a t  f in d in g s  o f  f a c t  made by th e  b o ard  in  i t s  
o rd e rs  a re  c o n c lu s iv e  u n le s s  th e  c o u r t  s p e c i f i c a l l y  
f in d s  t h a t  a re a s o n a b le  p erso n  c o u ld  n o t have 
re ach ed  th e  b o a rd 's  c o n c lu s io n .

S e c t io n  2 3 . STATUTE OF LIMITATIONS  
Page 20 , L in e  7

T h is  s e c t io n  c o d i f ie s  th e  b o a rd 's  in t e r p r e t a t io n  o f  
th e  m eaning o f  com pensation f o r  s t a t u t e  o f  l i m i t a ­
t io n s  p u rp o ses  u nd er AS 2 3 .3 0 .1 3 0 ,  w hich  p ro v id e s  
t h a t  a re q u e s t  f o r  m o d if ic a t io n  o f  a com pensation  
aw ard m ust be made w it h in  one y e a r  a f t e r  th e  l a s t  
paym ent _»f d i s a b i l i t y  o r  d e a th  b e n e f i t s .  T h is  is  
c o n s is te n t  w ith  th e  amendment to  AS 2 3 .3 0 .1 0 5  found  
in  s e c t io n  19 .

S e c t io n  2 4 . REPORTING REQUIREMENTS 
Page 20 , L in e  20

T h is  s e c t io n  r e f l e c t s  changes c o n s is te n t  w ith  th e  
r e p e a l  and re en a c tm en t o f  AS 2 ' . 3 0 . 1 5 5 (m) found in  
s e c t io n  2 7 , c o n c ern in g  th e  re d u c t io n  o f  r e p o r t in g  
p e n a l t ie s .



S e c t io n  25 . BENEFIT PAYMENTS DURING CONTROVERSION
Page 2 1 , L in e  16

T h is  s e c t io n  p ro v id e s  p r o te c t io n  f o r  th e  in ju r e d  
w o rk e r whose b e n e f i t s  a re  d e n ie d  s o le ly  on th e  
grounds t h a t  a n o th e r  em p loyer o r  in s u r e r  may be 
l i a b l e  f o r  a l l  o r  some o f  th e  b e n e f i t s .  T h is  
s e c t io n  r e q u ir e s  t h a t  th e  most re c e n t  e m p lo y er o r  
in s u r e r  who i s  p a r ty  to  th e  c la im  and may be l i a b l e  
must pay th e  in ju r e d  w o rk e r tem p o ra ry  d i s a b i l i t y  
b e n e f i t s  d u r in g  th e  pendency o f  d is p u te s  o v e r  
l i a b i l i t y  betw een  v a r io u s  em ployers and in s u r e r s .  
T h is  s e c t io n  a ls o  re q u ir e s  t h a t  when l i a b i l j 4- has 
been d e te rm in e d , any re im b u rsem en t, in c lu d in g  Mer­
e s t  and a l l  a t t o r n e y 's  c o s ts  and fe e s , m ust be p a id  
w it h in  14 d a y s .

T h is  amendment ad d resses th e  problem s in  A la s k a 's  
" la s t  in ju r io u s  exposure r u le "  by d is c o u ra g in g  
n e e d le s s  o r  f r iv o lo u s  l i t i g a t i o n  th ro u g h  assessm ent 
o f  c o s ts  and in t e r e s t  o f  s u c c e s s fu l em p lo yers  
a g a in s t  th e  u l t im a t e ly  l i a b l e  e m p lo y ers . I t  a ls o  
p u ts  an end to  th e  d e la y s  in  p a y in g  b e n e f i t s  to  
in ju r e d  w o rk ers  who u n d er th e  c u r re n t  system  m ust 
o f te n  w a i t  mor.chs o r  y e a rs  w ith  no b e n e f i t s  w h i le  
two o r  more e m p lo y e rs /in s u re rs  f i g h t  o v e r l i a b i l i t y .

S e c t io n  26 . LATE PAYMENT PENALTY 
Page 2 2 , L in e  5

T h is  s e c t io n  in c re a s e s  th e  e m p lo y e r's  p e n a lty  from  
20% t o  25% f o r  l a t e  paym ent o f  com pensation  t o  an 
em ployee.

S e c t io n  27 . REPORTING REQUIREMENTS



P a g e  2 2 ,  L i n e  1 3

T h is  s e c t io n  re p e a ls  and re e n a c ts  e m p lo y e r / in s u r e r  
r e p o r t in g  p ro v is io n s  r e q u ir in g  t h a t  an a n n u a l, 
in s te a d  o f  an a n n iv e r s a r y ,  r e p o r t  be f i l e d  w ith  th e  
b o a rd  by M arch 1 o f  each  y e a r  showing th e  t o t a l  
amount o f  a l l  co m pensatio n  by ty p e ,  m e d ic a l and 
r e la t e d  b e n e f i t s ,  v o c a t io n a l  r e h a b i l i t a t i o n  e x ­
p en ses , le g a l  fe e s , and p e n a l t ie s  p a id  on a l l  c la im s  
d u r in g  th e  p re c e d in g  c a le n d a r  y e a r .  C u r r e n t ly ,  d a ta  
i s  c o l le c t e d  on a p e r  c la im  b a s is  th ro u g h  in te r im  
and c la im  a n n iv e rs a ry  r e p o r t s .  How ever, th e r e  i s  no 
d a ta  c o l le c t e d  showing w h at e m p lo y e rs /in s u re rs  have  
p a id  f o r  c la im s  on an an n u a l b a s is ,  m aking i t  
im p o s s ib le  to  m e a n in g fu lly  a n a ly z e  in s u ra n c e  r a te s  
o r  to  make e f f e c t i v e  changes in  th e  w o rk e rs ' 
com pensation  system .

A ls o , ; t  is  th e  purpose o f  t h i s  s e c t io n  to  encourage  
co m p lian ce  w ith  th e  r e p o r t in g  system  by a s s e s s in g  
f u l l  p e n a l t ie s  a g e iin s t e m p lo y e rs /in s u re rs  who 
re p e a te d ly  f a i l  to  com ply w ith  r e p o r t in g  r e q u i r e ­
m ents , b u t f o r g iv in g  th e  o c c a s io n a l r e p o r t in g  
o v e r s ig h t  f o r  in s u re rs  show ing s u b s ta n t ia l  c o m p li­
an ce . A d d it io n a l  c i v i l  p e n a l t ie s  a re  in c lu d e d  f o r  
th o s e  in s u re rs  who f a i l  t o  comply w ith  th e  an n u a l 
r e p o r t  re q u ire m e n t.

S e c t io n  2 8 . SELF-INSUREDS, UNFAIR CLAIM SETTLEMENTS,
BANK REQUIREMENTS FOR BENEFIT PAYMENTS
Page 23 , L in e  13

T h is  s e c t io n  c l a r i f i e s  t h a t  i f  th e  em p lo yer i s  
s e l f - in s u r e d ,  th e  re q u ire m e n ts  o f  AS 2 3 .3 0 .1 5 5 (c )  
and (m) in  s e c t io n s  24 and 27 a p p ly  to  th e  e m p lo y e r.



#

#

T h is  s e c t io n  a ls o  r e q u ir e s  th e  b o ard  t o  n o t i f y  th e  
d iv is io n  o f  in s u ra n c e  i f  i t  i s  d e te rm in e d  t h a t  an 
in s u r e r  has f r i v o lo u s ly  o r  u n f a i r l y  c o n tr o v e r te d  an 
em p lo yee ' s co m p en satio n . The d iv is io n  o f  in s u ra n c e  
i s  th e n  r e q u ir e d  to  make a d e te r m in a t io n  i f  th e  
in s u r e r  has com m itted  an u n f a i r  c la im  s e t t le m e n t  
p r a c t ic e  u n d e r AS 2 1 .3 6 .1 2 5 .

The s e c t io n  f u r t h e r  re q u ire s  t h a t  b e n e f i t s  p a id  to  
r e c ip ie n t s  r e s id in g  in  A lask a  be p a id  by checks o r  
o th e r  n e g o t ia b le  in s tru m e n ts  drawn on A la s k a  banks 
o r  by c e r t i f i e d  ch eck .

S e c tio n  2 9 . RATES OF WEEKLY COMPENSATION 
Page 23 , L in e  26

T h is  s e c t io n  re p e a ls  and re e n a c ts  th e  minimum and 
maximum r a te s  o f  com pensation  to  be p a id  an A la s k a  
in ju r e d  w o rk e r . I t  d ecreases  th e  maximum w e e k ly  
co m pensatio n  r a t e  from  200% o f  th e  s t a t e 's  a v e ra g e  
w e e k ly  w age, w hich  f o r  1988 is  $547 e q u a l l in g  a 
w e e k ly  com pensation  r a t e  o f  ^1094, t o  an a b s o lu te  
maximum o f  $700 p e r  w eek. I t  in c re a s e s  th e  minimum 
w e e k ly  com pensation  r a t e  from  $110 t o  $154 p e r  w eek, 
e x c e p t in  th o s e  cases where th e  em ployee does n o t 
p ro v id e  docum entary p ro o f o f  p a s t  wages o r  th e  
e m p lo y e e 's  sp en d a b le  w eek ly  wages a r e  le s s  th a n  $154 
p e r  w eek. The minimum o f  $154 a p p ro x im a te s  th e  
A la s k a  minimum wage. The purpose o f  t h i s  s e c t io n  is  
to  r e d is t r ib u t e  w o rk e rs ' com pensation  d o l la r s  to  
p ro v id e  a more l i v a b l e  com pensation  r a t e  f o r  low  
wage e a rn e rs  w ith o u t  u n d u ly  in c r e a s in g  em p loyer 
c o s ts . I t  i s  f u r t h e r  th e  purpose o f  t h i s  s e c t io n  to  
o v e r r id e  th e  A la s k a  Supreme C o u r t 's  h o ld in g  in  Peck 
v .  A la s k a  A e ro n a u t ic a l  I n c . . Op. No. 3240 (O c to b e r



/gcjEk9 3 0 , 1 9 8 7 ) ,  by p ro v id in g  f o r  a f ix e d  maximum
com pensation  r a t e  w hich  can be p r e d ic te d .

T h is  s e c t io n  a ls o  re e n a c ts  th e  p ro v is io n  t h a t  A la s k a  
r a te s  o f  com pensation  s h a l l  be a d ju s te d  f o r  th o s e  
em ployees who le a v e  th e  s t a t e ,  e x c e p t f o r  m e d ic a l o r  
r e h a b i l i t a t i o n  s e rv ic e s  n o t a v a i la b le  in  A la s k a , by 
th e  r a t i o  o f  th e  c o s t  o f  l i v i n g  in  th e  l o c a l i t y  th e  
em ployee re s id e s  t o  t h a t  o f  A la s k a . I t  a ls o  p ro ­
v id e s  t h a t  th e  b o a rd , by r e g u la t io n ,  s h a l l  d e te rm in e  
and a n n u a lly  u p d a te  l i v i n g  c o s ts  f o r  th e  s t a t e  and 
o th e r  l o c a l i t i e s .  A s im i la r  law  p ro v id in g  f o r  th e  
a d ju s tm e n t o f  th e  A la s k a  com pensation  r a t e  by r a t io s  
o f  s t a t e s 7 a v e ra g e  w e ek ly  wages to  th o s e  o f  A la s k a  
was s t ru c k  down as u n c o n s t i tu t io n a l  in  A la s k a  
P a c i f i c  A ssurance Co. v .  Brown. 687 P .2d 26 4 , 271
(A la s k a  1 9 8 4 ) . How ever, th e  c o u r t  suggested  t h a t  an 
a d ju s tm e n t based on a c tu a l  c o s t o f  l i v i n g  may pass 
c o n s t i t u t io n a l  m u s te r.

S e c t io n  3 0 . PERMANENT TOTAL D IS A B IL IT Y  
Page 25 , L in e  9

T h is  s e c t io n  p ro v id e s  t h a t  i f  an em ployee is  p a id  a 
perm anent p a r t i a l  d i s a b i l i t y  award and i t  i s  subse­
q u e n t ly  d e te rm in e d  t h a t  th e  em ployee is  p e rm a n e n tly  
t o t a l l y  d is a b le d ,  th e  perm anent t o t a l  d i s a b i l i t y  
b e n e f i t s  must be red u ced  by th e  perm anent p a r t i a l  
d i s a b i l i t y  aw ard , a d ju s te d  f o r  i n f l a t i o n ,  as 
d e te rm in e d  by th e  b o a rd .

T h is  s e c t io n  a ls o  e s ta b l is h e s  a la b o r  m ark e t f o r  an 
in ju r e d  w o rk e r7s s e rv ic e s  t h a t  must be c o n s id e re d  
when d e te rm in in g  w h e th e r th e  w o rk e r i s  n e rm a n e n tly  
t o t a l l y  d is a b le d . T h is  s e c t io n  c l a r i f i e s  t h a t  n o t



o n ly  th e  w o rk e r 's  a re a  o f  re s id e n c e , w h ich  may have  
l i t t l e  o r  no employment o p p o r tu n it ie s ,  b u t  th e  a re a  
o f  l a s t  em ploym ent o r  th e  s t a t e  w i l l  be c o n s id e re d  
as a la b o r  m a rk e t f o r  h is /h e r  s e r v ic e s .  The purpose  
o f  t h is  s e c t io n  is  to  make i t  c le a r  t h a t  an em ployee 
n o t be c l a s s i f i e d  as p e rm a n e n tly  t o t a l l y  d is a b le d  
because he chooses to  l i v e  in  a s m a ll o r  is o la t e d  
com munity w ith  fe w e r employment o p p o r tu n i t ie s .

S e c t io n  31 . PERMANENT TOTAL D IS A B IL ITY  
Page 25 , L in e  27

T h is  s e c t io n  c l a r i f i e s  t h a t  f a i l u r e  to  s a t i s f y  th e  
re m u n e ra tiv e  e m p lo y a b il i ty  d e f i n i t i o n  as d e f in e d  in  
AS 2 3 .3 0 .0 4 1 ( p ) (2 ) does n o t mean t h a t  an em ployee is  
a u to m a t ic a l ly  p e rm a n e n tly  t o t a l l y  d is a b le d .

N o te : T h is  s e c t io n  needs a t e c h n ic a l  amendment as
th e  p re s e n t c i t e  is  in c o r r e c t .  I t  now re a d s  "AS 
2 3 .3 0 .0 4 1 (m ) ( 7 ) "  and shou ld  re a d  "AS 
2 3 .3 1 .0 4 1 ( p ) ( 2 ) . "

S e c t io n  32 . TEMPORARY TOTAL D IS A B IL IT Y  (TTD)
Page 26 , L in e  2

T h is  s e c t io n  imposes a cap on te m p o ra ry  t o t a l  
d i s a b i l i t y  by paym ent o f  b e n e f i t s  o n ly  up t o  th e  
t im e  o f  m e d ic a l s t a b i l i t y ,  as d e f in e d  in  AS 2 3 .3 0  
.2 6 5 (3 4 )  found in  s e c t io n  41 , b u t in  no ca se  lo n g e r  
th a n  two y e a rs  from  th e  dace o f  d i s a b i l i t y .  T h is  is  
c o n s is te n t  w ith  th e  co n cep t t h a t  te m p o ra ry  t o t a l  
d i s a b i l i t y  be p a id  d u r in g  th e  h e a lin g  p e r io d .  
F o llo w in g  m e d ic a l s t a b i l i t y ,  th e  w o rk e r i s  p a id  
perm anent p a r t i a l  im p a irm e n t b e n e f i t s  as r e f l e c t e d  
in  s e c t io n  3 3 .



S e c t i o n  3 3 .  PERMANENT P A R T IA L  D I S A B I L I T Y  ( P P D )
P a g e  2 6 ,  L i n e  1 1

$

T h is  s e c t io n  r e p e a ls  p r i o r  law  and re e n a c ts  a 
t o t a l l y  new co n c e p t in  perm anent p a r t i a l  d i s a b i l ­
i t i e s .  A l l  paym ents t o r  perm anent p a r t i a l  im p a i r ­
ment w i l l  be based on a w ho le  p erso n  c o n c e p t in  
accordance w ith  • > A m erican  M e d ic a l G u ides  to
E v a lu a t io n  o f  Pe nent Im p a irm e n t C om p en sation . 
Under th e  G uides  th e  im p a irm e n t o f  any body p a r t  is  
computed as t o  how i t  a f f e c t s  t o t a l  body 
fu n c t io n in g .  C om pensation  is  computed by 
m u lt ip ly in g  th e  e m p lo y e e 's  a c tu a l  d e g re e  o f  
im p a irm en t by th e  a p p r o p r ia te  a d ju s tm e n t f a c t o r  by 
th e  maximum co m p en satio n  r a t e  o f  $ 2 4 0 ,0 0 0 , b u t  no 
perm anent p a r t i a l  im p a irm e n t paym ent may be le s s  
th an  $250 . The s e c t io n  a ls o  p ro v id e s  t h a t  an 
im p a irm en t r a t in g  be re d u ced  by a p r e - e x is t in g  
perm anent im p a irm e n t;  h o w ever, th e  p r i o r  r a t i n g  w i l l  
n o t n eg a te  a f in d in g  o f  p erm an en t t o t a l  d i s a b i l i t y .

C u r r e r t  law  p ro v id e s  maximum sch ed u les  f o r  fo u r te e n  
v a r io u s  body p a r t s ,  ra n g in g  from  $ 2 ,8 0 0  t o  $ 5 9 ,0 0 0 , 
p lu s  a maximum u n s c h e d u le d  b e n e f i t  o f  $ 6 0 ,0 0 0  based  
on lo s s  o f  e a rn in g  c a p a c ity  f o r  back and neck  
i n j u r ie s .  T h is  s e c t io n  re p re s e n ts  a r e d i s t r i b u t i o n  
o f  b e n e f i t s  t o  th o s e  w o rk e rs  who have more s i g n i f i ­
c a n t i n j u r ie s  and d i s a b i l i t i e s  from  th o s e  w ith  
le s s e r  im p a irm e n ts .

N o te ; T h is  s e c t io n  does n o t  w ork in  p r a c t ic e  as th e  
Labor-M anagem ent T ask  F o rc e  in te n d e d . PPD paym ents  
a t  th e  lo w e r im p a irm e n ts  a r e  c o n s id e ra b ly  lo w e r  th a n  
under p re s e n t  la w . See t h e  payment c h a r t  in  th e  
backup f i l e  u n d er "T ask  F o r c e ."



S e c tio n  3 4 . TEMPORARY PARTIAL D IS A B IL IT Y  (TPD)
Page 2 8 , Lines 12

T h is  s e c t io n  p ro v id e s  f o r  paym ent o f  tem p o ra ry  
p a r t i a l  d i s a b i l i t y  b e n e f i t s  o n ly  up to  th e  t im e  o f  
m e d ic a l s t a b i l i t y ,  c o n s is te n t  w ith  th e  amendment to  
AS 2 3 .3 0 .1 8 5  found in  s e c t io n  3 2 . I t  a ls o  redu ces  
th e  maximum p e r io d  f o r  p a y in g  te m p o ra ry  p a r t i a l  
d i s a b i l i t y  b e n e f i t s  from  f i v e  t o  tw o y e a r s .

S e c tio n  35 . TEMPORARY PARTIAL D IS A B IL IT Y  
Page 2 8 , L in e  22

T h is  s e c t io n  re e n a c ts  lan g u ag e  n e c e s s a ry  to  d e t e r ­
m ine an e m p lo y e e 's  w a g e -e a rn in g  c a p a c ity  f o r  p u r ­
poses o f  tem pora :y p a r t i a l  d i s a b i l i t y .  T h is  la n ­
g uage, w h ich  was p r e v io u s ly  found in  AS 2 3 .3 0 .2 1 0  
and is  now re p e a le d  in  s e c t io n  4 2 , p e r t a in s  o n ly  to  
th e  paym ent o f  te m p o ra ry  p a r t i a l  b e n e f i t s .  I t  is  
c o n s is te n t  w ith  th e  changes made in  AS 2 3 .3 0 .1 9 0  
found  in  s e c t io n  3 3 .

S e c tio n  3 6 . WEEKLY WAGE DETERMINATION
Page 2 9 , L in e  4

T h is  s e c t io n  amends AS 2 3 .3 0 .2 2 0 (a )  to  n arro w  th e  
in s ta n c e s  w here an e m p lo y e e 's  g ro ss  w e e k ly  e a rn in g s  
c a n n o t be  computed u n d er AS 2 3 .3 0 .2 2 0 ( a ) ( 1 )  based  
upon p a s t  e a rn in g s . O n ly  in  th o s e  cases in  w hich  
th e  em ployee had no e a rn in g s  o r  was v o l u n t a r i l y  
a b s e n t fro m  th e  la b o r  m a rk e t f o r  18 months o r  more 
d u r in g  t h e  tw o c a le n d a r  y e a rs  b e fo re  i n j u r y  w i l l  th e  
g ro s s  w e e k ly  e a rn in g s  be c a lc u la te d  u nd er 
AS 2 3 .3 0 . 2 2 0 ( a ) ( 2 ) .  The b oard  i s  th e n  m andated to  
c o n s id e r  th e  n a tu re  o f  th e  e m p lo y e e 's  w ork  and w ork



h is t o r y  in  d e te rm in in g  th e  g ro ss  w e ek ly  e a rn in g s  f o r  
c a lc u la t in g  co m p en satio n , bv/c in  no e v e n t can th e  
co m pensatio n  exceed th e  e m p lo y e e 's  e a rn in g s  a t  th e  
t im e  o f  i n j u r y .

T h is  am endm ert o v e r r id e s  a lo n g  l i . j e  o f  supreme 
c o u r t  r u l in g s  in  w hich  th e  board  was o rd e re d  to  
e s t a b l is h  th e  g ro ss  w e e k ly  e a rn in g  and t h e r e f o r e  th e  
co m pensatio n  r a t e  by s p e c u la t in g  on an e m p lo y e e 's  
f u t u r e  e a rn in g s . (See Johnson v . RCA-OMS. I n c . . 681 
P . 2d 905 (A la s k a  1 9 8 4 ) ,  and i t s  p ro g e n y .)  The b oard  
has c o n s is t e n t ly  found t h a t  an e m p lo y e e 's  p a s t  
e a rn in g s  re c o rd  i s  th e  b e s t  p r e d ic t o r  o f  an em ploy­
e e 's  lo s s  o f  e a rn in g s  d u r in g  th e  p e r io d  o f  d i s a b i l ­
i t y .  Thus, e x c e p t f o r  th e  e x c e p tio n s  s t a t e d ,  th e  
purpose o f  t h i s  s e c t io n  i s  to  r e q u ir e  t h a t  g ro ss  
w e e k ly  e a rn in g s  be com puted by d iv id in g  by 100 in t o  
th e  e m p lo y e e 's  g ro s s  e a rn in g s  in  th e  two c a le n d a r  
y e a rs  im m e d ia te ly  p ro c e d in g  th e  in ju r y .

S e c tio n  3 7 . PENSION PLAN OFFSET 
Page 3 0 , L in e  9

T h is  s e c t io n  p ro v id e s  t h a t  i f  c o n t r ib u t io n s  to  a 
q u a l i f i e d  p e n s io n  o r  p r o f i t  s h a r in g  p la n  have been 
in c lu d e d  in  an e m p lo y e e 's  g ro ss e a rn in g s , as r e ­
f le c t e d  in  AS 2 3 .3 0 .2 6 5 (1 5 )  found in  s e c t io n  3 9 , th e  
em p lo yer may o f f s e t  co m pensatio n  b e n e f i t s  by a l i k e  
amount when th e  em ployee re c e iv e s  p en s io n  o r  p r o f i t  
s h a r in g  paym ents .

S e c tio n  38 . DISCRIM INATION PROHIBITED 
Page 3 0 , L in e  20



T h is  s e c t io n  e n a c ts  a new p r o v is io n  t h a t  p r o h ib i t s  
an em p lo yer from  d is c r im in a t in g  in  th e  h i r in g ,  
p ro m o tio n  o r  r e t e n t io n  o f  an em ployee who has in  
good f a i t h  f i l e d  a c la im  f o r  o r  r e c e iv e d  compen­
s a t io n  b e n e f i t s .  An em p lo yer who v i o l a t e s  t h is  
s e c t io n  is  l i a b l e  f o r  damages assessed  by th e  c o u r t  
in  a p r iv a t e  c i v i l  a c t io n .

T h is  s e c t io n  does n o t p r o h ib i t  c o n s id e r a t io n  o f  an 
e m p lo y e e 's  s a fe t y  p r a c t ic e s  o r  p h y s ic a l  and m en ta l 
a b i l i t i e s  n o r does i t  p r o h ib i t  in q u i r y  in t o  th e  
em p lo y e e 's  p r i o r  h e a lth  o r  d i s a b i l i t y  h is t o r y  f o r  
second i n j u r y  fu n d  re im b u rsem en t o r  d e te rm in a t io n  o f  
p h y s ic a l o r  m e n ta l c a p a c i t ie s  t o  m eet th e  demands o f  
em ploym ent.

S e c tio n  39 . PENSION OR PROFIT SHARING PLAN CONTRIBUTIONS 
Page 31 , L in e  10

T h is  s e c t io n  amends th e  d e f i n i t i o n  o f  an e m p lo y ee 's  
g ro s s  e a rn in g s  t o  in c lu d e  t o t a l  c o n t r ib u t io n s  by an 
em p loyer t o  a q u a l i f i e d  p en s io n  o r  p r o f i t  s h a r in g  
p la n  f o r  th e  two p r i o r  y e a rs  m u l t ip l ie d  by th e  
p e rc e n ta g e  o f  v e s te d  i n t e r e s t  a t  th e  t im e  o f  in ju r y .  
T h is  change i s  c o n s is te n t  w ith  th e  b o a rd 's  in t e r p r e ­
t a t i o n  o f  th e  Supreme C o u r t 's  r u l in g  in  R agland v . 
M o rriso n -K n u d se n  Co. . I n c . . 724 P. 2d 579 (A la sk a
1 9 8 6 ) .

S e c tio n  4 0 . STRESS CLAIMS LIM ITA TIO N  
Page 31 , L in e  27

T h is  s e c t io n  amends th e  d e f i n i t i o n  o f  in ju r y  by 
p ro v id in g  s p e c i f ic  lan g u ag e  t h a t  th e  te rm  does n o t 
in c lu d e  m e n ta l i n ju r y  caused by m en ta l s t r e s s  u n le s s



th e  w ork s t r e s s  was e x t r a o r d in a r y  and u n u su a l in  th e  
p ro fe s s io n  and th e  w ork s tre s s  was th e  p re d o m in a n t 
cause o f  th e  m e n ta l in j u r y .  S p e c i f i c a l l y  e x c lu d e d  
a re  th o s e  m e n ta l i n j u r i e s  t h a t  r e s u l t  from  d i s c i ­
p l in a r y  a c t io n s  o r  changes in  jo b  s ta tu s  ta k e n  in  
good f a i t h  by  th e  e m p lo y e r. U n lik e  a l l  o th e r  ty p e s  
o f  i n j u r i e s ,  i t  f u r t h e r  p la c e s  th e  b u rd en  on th e  
em ployee t o  p ro v id e  w o rk -c o n n e c tio n . See th e  
proposed amendment t o  AS 2 3 .3 0  .1 2 0  found in  S e c t io n  
21.

T h is  change i s  c o n s is te n t  w ith  p r io r  b o a rd  r u l in g s  
in  w hich  th e  e m p lo y e e 's  s tre s s  had t o  be g r e a t e r  
th a n  a l l  em ployees in  th e  p ro fe s s io n  must e x p e r ie n c e  
to  be com pensab le . T h is  s e c t io n  is  in te n d e d  to  
o v e r r id e  th e  A la s k a  Supreme C o u rt r u l in g s  in  Wade v . 
Anchorage S ch o o l D i s t r i c t . 741 P .2d 634 (A la s k a
1 9 8 7 ), and Fox v .  A .ascom, 718 P .2d 977 (A la s k a  
1 9 8 6 ) .

S e c t io n  4 1 . MEDICAL S T A B IL IT Y  CONCEPT 
Page 3 2 , L in e  17

m

T h is  s e c t io n  adds a new d e f in i t io n  w h ich  p ro v id e s  
t h a t  m e d ic a l s t a b i l i t y  means th e  d a te  a f t e r  w h ich  no 
f u r t h e r  m e a s u ra b le  im provem ent is  e x p ec te d  t o  r e s u l t  
from  a d d i t io n a l  m e d ic a l t re a tm e n t o r  c a r e .  T h is  
c o d if ie s  t h e  m eaning o f  th e  h e a lin g  p e r io d  d u r in g  
w hich t im e  te m p o ra ry  t o t a l  o r te m p o ra ry  p a r t i a l  
d i s a b i l i t y  b e n e f i t s  a r e  p a id ,  and is  c o n s is te n t  w ith  
th e  changes made in  s e c t io n s  10, 32 and 3 4 . C u r­
r e n t ly ,  te m p o ra ry  d i s a b i l i t y  b e n e f i ts  a re  p a id  u n t i l  
economic o r  em ploym ent s t a b i l i t y  re g a rd le s s  o f  t im e  
fa c to r s  o r  th e  s ta tu s  o f  th e  em p lo y ee 's  m e d ic a l 
c o n d it io n .



S e c t io n  4 2 . TPD REPEALER
Page 3 2 , L in e  27

T h is  s e c t io n  re p e a ls  p ro v is io n s  t h a t  a re  u nn ecessary  
o r  in c o n s is te n t  w ith  th e  re p e a l and re e n a c tm e n t o f  
AS 2 3 .3 0 .2 0 0 (b )  found in  s e c t io n  35 .

S e c t io n  4 3 . TRANSITION FOR REPORTING REQUIREMENTS 
Page 3 2 , L in e  28

T h is  s e c t io n  c o n ta in s  t r a n s i t i o n a l  lan g uag e  n eces ­
s a ry  to  change re p o r t in g  from  an a n n iv e rs a ry  to  an 
a n n u a l system . I t  s p e c i f i c a l l y  p ro v id e s  t h a t  each  
e m p lo y er i s  s u b je c t  to  t h i s  change f o r  a l l  c la im s  
e x is t in g  as o f  December 31 , 1988.

S e c t io n  4 4 . MANDATED RATE REDUCTION 
Page 3 3 , L in e  7

T h is  s e c t io n  mandates a r a t e  d ecrease  f o r  w o rk e rs 7 
co m pensatio n  p r ' :ums o f  no le s s  th a n  6%, e f f e c t i v e  
J u ly  1 , 1988 th ro u g h  Ja n u ary  1 , 1990.

S e c t io n  4 5 . VOC REHAB SPECIALIST CERTIFICATION TRANSITION
Page 3 3 , L in e  12

T h is  s e c t io n  c o n ta in s  t r a n s i t i o n a l  lan g uag e  to  
in c lu d e  a g ra n d p a re n t c la u s e  to  a l lo w  c u r r e n t  
r e h a b i l i t a t i o n  s p e c ia l is t s  who do n o t have th e  
c r e d e n t ia ls  re q u ire d  u n d er AS 2 3 .3 0 .0 4 1 ( p ) (6 ) to  
c o n tin u e  to  p r a c t ic e  f o r  one y e a r a f t e r  a d o p tio n  o f  
t h i s  b i l l ,  a t  w hich t im e  th e y  must have g a in e d  th e  
re q u ir e d  c r e d e n t ia ls  o r  be b a rre d  from  f u r t h e r  
p r a c t ic e  as a r e h a b i l i t a t i o n  s p e c ia l i s t  in  th e  
w o rk e rs ' com pensation system .



S e c t io n  4 6 . A PPLIC A B ILITY
Page 33, L in e  18

T h is  s e c t io n  d e l in e a te s  th e  amendments t o  th e  A c t 
t h a t  a p p ly  o n ly  to  in ju r ie s  s u s ta in e d  on o r  a f t e r  
J u ly  1 , 1 9 8 8 .

S e c t io n  4 7 . EFFECTIVE DATE
Page 33 , L in e  21

T h is  se c io n  p ro v id e s  t h a t  th e  amendment t o  th e  A c t 
u n d er s e c t io n  40 a p p lie s  to  in ju r ie s  s u s ta in e d  on o r  
a f t e r  th e  e f f e c t i v e  d a te  o f  s e c t io n  40.

S e c t io n  4 8 . EFFECTIVE DATE
Page 33 , L in e  23

T h is  s e c t io n  p ro v id e s  t h a t  s e c tio n s  40 and 47 o f  
t h i s  A c t ta k e s  e f f e c t  im m e d ia te ly  under AS 0 1 .1 0  
0 7 0 ( c ) .

S e c t io n  4 9 . EFFECTIVE DATE
Page 33 , L in e  25

T h is  s e c t io n  p ro v id e s  t h a t  s e c tio n s  1 -3 9 , and 4 1 -4 6  
o f  t h i s  A c t ta k e  e f f e c t  J u ly  1 , 1988.



M a r c h  1 7 ,  1 9 8 8

R ep re se n ta t iv e  John Sund 
S ta te  L e g i s l a t u r e  
Juneau , A la sk a  99811

D ear R e p re se n ta t iv e  Sund:

As you know the  House Labor & C om m erce  C o m m it te e  r e c e n t ly  p a s sed  the ir  
ve rs ion  o f  the  w orkers ' com pensa t ion  re fo rm  p a c k a g e .  A lthough  the  labor 
m anagem en t t a s k  fo rce  th a t  made m ost o f  th e  re co m m en d a t io n s  endo rse s  the 
bulk o f  th e  le g i s la t io n ,  we s t rong ly  fe e l  th e re  now e x i s t s  som e 
s ig n i f i c a n t  l im ita t io n s  and d e f ic ie n c ie s  in the  le g i s la t io n  in the  fo rm  it 
now t a k e s .  We would l ike  to address  tho se  w ith  you and a sk  th a t  you 
s t ro n g ly  con s ide r  cu r ing  the prob lem s.

Our first concern is with Sec. 2 21.89.015. This s e c t io n  a t t e m p t s  to  g iv e  
b en e f i t  to  tho se  who h ave  safety programs in p la c e .  We fe e l  th is  is an 
ad m irab le  idea , but th a t  the  le g i s la t io n  a s  cu r r e n t ly  d ra f te d ,  w i l l  have 
l i t t l e  or no r e a l  e f f e c t .  For th is  p rogram  to work , it w i l l  r equ ire  th a t  
e v e ry  em p loyer  w ith  a s a f e t y  p rogram  be aud ited  fo r a con fo rm ing  s a f e t y  
p rogram , and a thorough en fo rcem en t  p rogram  be in p la c e .  Not on ly  is th is  
l ik e ly  to be an  exp en s iv e  i tem  for th e  s t a t e  and in su ran ce  com pan ie s , it 
is u n re a l i s t i c  to  th ink  th a t  the s t a t e  can  add a s a f e t y  aud it  p rogram  for 
eve ry  s in g le  in su red  em p loyer  in th e  s t a t e  e ach  y e a r .  Th is would be 
requ ired  in order to in sure  a l l  em p loyer s  h ave  an  oppo rtun ity  fo r  the 
re fund . You a r e  t a lk in g  about ten s o f  thou sand s o f  au d i t s .  F o r tu n a te ly  
th e re  a l r e ad y  e x i s t s  in c en t iv e s  for em p loyer s  to  prov ide s a f e  work  p la ce s  
a s  s a f e t y  p r a c t ic e s  u l t im a te ly  reduce  co s t s  and are  r e f l e c t e d  in 
e xp e r ie n ce  m odes . P e rh ap s  o ther th in g s  a re  p o s s ib le ,  but we fe e l  th is  
se c t io n  should be d e le ted  and more though t g iv en  to  it b e fo re  it  is 
inc luded in som e sub sequen t le g i s la t io n .

\■
We a re  m ost concerned  about ch an ge s  to  Section 18 23.30.095 (k) a s  it 
co rrup ts  our a t t e m p t s  to in s ta l l  an effective IME process th a t  r e s u l t s  in 
an in fo rm ed  board m ak in g  in fo rm ed d e c i s io n s .  We f e e l  it is c r i t i c a l  th a t  
the  board h ave  w ide la t i tud e  in ob ta in in g  ou ts id e  e x p e r t i s e  in c r i t i c a l  
m ed ica l  in fo rm a t ion . Th is  se c t io n , a s  p a s sed  by  Labo r & C om m erce  in an 
a t t e m p t  to s a t i s f y  th e  ch iro p ra c t ic  com m un ity , re q u ire s  th a t  th e  boards 
chosen  IME be o f  the  s am e  sp e c ia l t y  a s  th e  a t tend in g  p h y s ic ia n  un le s s  th e  
board unan im ously  d e te rm in e s  o th e rw is e .  There  a re  s e v e r a l  s ig n i f i c a n t  
p rob lem s th a t  a re  inheren t w ith  th is  app roach . F i r s t  o f  a l l  th e  board, 
g e n e ra l ly  a l l  be ing  non -m ed ica l p ro fe s s io n a l s ,  o f ten  a s k s  th a t  a pane l o f  
e xp e r t s  o f  v a r ie d  p ro fe s s io n s ,  inc lud ing  m ed ic a l  do c to r s ,  o r thoped ic  
su rgeon s , p s y c h ia t r i s t s ,  ch irop rac to r s ,  e t c . ,  counse l th em  on the  
ph y s ic a l  and m en ta l s t a t u s  o f  in d iv idu a ls .  L im it in g  th em  to on ly  
s p e c ia l t ie s  o f  the  a t tend ing  phy s ic ian  g r e a t ly  l im it s  th e ir  a b i l i t y  to 
ga in  th e  w id e s t  po ss ib le  p e r sp ec t iv e  in m ak in g  d e c is io n s  in co m p l ic a te d



a r e a s  ou ts id e  o f  th e ir  own e x p e r t i s e .  The Labor & C o m m erce  approach  would 
su g g e s t  th a t  le s s  in fo rm a t ion  is b e t te r  than  m ore . We don't s e e  how th is  
cou ld  po ss ib ly  be to  the  b en e f i t  o f  the in ju red  worke r . Why, fo r e x am p le  
would you want to  l im it  counse l in a c a se  w here  su rg e ry  is recom m ended , to 
ad v ic e  from  on ly  ano ther  su rgeon . Most su rgeon s  on ly  know how to t r e a t  
th rough  su rg e ry , when in fa c t  o ther t r e a tm e n t s  m ay  be app rop r ia te .

Second ly , fo r anyone f a m i l i a r  w ith  p ro fe s s io n a l  peop le , th e re  is a 
r e lu c ta n c e  to ch a l le n g e  b ro the r  p ro fe s s io n a l s .  By  l im it in g  on ly  to an 
a t tend in g  p h y s ic ia n s  s p e c ia l t y  n ega te s  a la rg e  port ion  o f  th e  e f f e c t i v e  
re v iew  p roce ss  the  t a s k  fo rce  had in m ind . We a l l  f e l t  s t ro n g ly  th a t  a 
m ed ica l  p rov ider would t a k e  g r e a te r  c a r e  in e v a lu a t in g  a p a t ie n t s  needs i f  
th ey  knew  th e re  w a s  the  po ten t ia l  for s c ru t in y  down th e  road  by a non 
"c lub "  m em ber . It w as f e l t  the  board needed  the f l e x ib i l i t y  to  s e le c t ,  on 
a c a se  by c a se  b a s i s ,  the  p ro fe ss ion , or p ro fe s s io n s ,  it f e l t  it needed 
he lp  from  in order to  m ake  in fo rm ed d e c is io n s .  Our app roach  does not 
l im it  the board  from  u s ing  the  sam e  p ro fe s s ion  a s  the  a t te n d in g  ph y s ic ian  
fo r i t s  IME, it ju s t  expands i t .  The c r i t i c a l  th in g  to  rem em be r  about the 
IME p ro ce s s  a s  e n v is io n ed  by the  t a sk  fo r c e  w as th a t  IME would on ly  ad v i se  
on the  p h y s ic a l  and m en ta l  cond it ion  o f  a p a t ie n t ,  and the  app rop r ia te  
m ed ica l  t r e a tm e n t  to be pursued , so th a t  th e  board  would be in fo rm ed  about 
m a t te r s  a t  hand. It is not the  boards r e sp o n s ib i l i t y  to adm on ish  a 
m ed ica l p rov ider  fo r a pr ior cou rse  o f  t r e a tm e n t .

F in a l ly  it s e em s  odd to us th a t  i f  the L abo r & C om m erce  C o m m it te e  fe l t  
th a t  the a t tend in g  p hy s ic ian  should be p ro te c ted  from  ou ts id e  sc ru t in y , 
wh ich  we th ink  is  o f f  the  m ark  from  the i s su e  a t hand, th a t  it do so by 
requ ir in g  a unan im ous vo te  on b eh a l f  o f  th e  board to ch an ge  p ro fe s s io n s .
F i r s t  it po in ts  to a w eakn e ss  c e r t a in  p ro fe s s io n s  m ust  fe e l  about th e ir  
own po s it ion s  i f  th ey  need a unan imous vo te  to  allov/ fo r  o b je c t iv e  r e v ie w .  
Second ly , and perhap s a b it  p h i lo soph ica l ly , i f  you th ink  o f  i t ,  w here  
e ls e  in our d em oc racy  do we requ ire  a unan im ous vo te , w ith  no opportun ity  
for ch a l le n g e .  Not in m ak in g  change s  to our co n s t i tu t io n ,  not in s e t t in g  
dea th  as th a t  p en a lty  fo r  c e r t a in  c r im e s ,  not in d ec id in g  th a t  in c e r t a in  
c i r c u m s ta n c e s  ch i ld ren  should be ta ken  from  th e ir  m o the rs , not even  in 
go ing  to w a r .  Not in any th ing  but w hether  a w o rke r s  com pen sa t io n  board 
has th e  au th o r i ty  to expand  the scope o f in fo rm a t io n  it h a s  a v a i l a b le  to 
it in t ry in g  to m ake  i t s  d e te rm in a t io n s ,  i f  the  House L abo r  & C om m erce  
co m m it te e  has i t s  w ay . We would s t ro n g ly  recom m end  th a t  con s id e ra t io n  be 
g iv en  to ch an g in g  the lan gu age  so tha t  it is  co n s is te n t  w ith  th e  S en a te  
ve r s ion  o f  th e  b i l l .

We can 't  e xp re s s  any  s t ro n ge r  re se r v a t io n s  about any s e c t io n  o f  the 
proposed b i l l  but w ith  th is  s e c t io n .  We h ave  no co n f id en ce  th a t  the  goal 
o f  p rov id ing  the  board  w ith  s u f f i c i e n t  in fo rm a t io n  to  m ake  good d ec is io n s  
re g a rd in g  m ed ic a l  d ispu te s  w i l l  happen a s  th e  b i l l  is c u r r e n t ly  w r i t te n .



Page  Three

One o f  the s t a t e d  go a ls  o f  th e  re fo rm  m ovem ent w as to lower co s t s .  Th is 
new lan guage  w i l l  m ake  it even  more d i f f i c u l t  to a ch ie v e  tho se  go a ls .

Ju s t  one m inor te ch n ic a l  ch ange  is recom m ended . In sC'Ctlon 10 23.30.041 
( f )  I th e  words "o f  in ju ry "  a r e  used tw ic e  in th e  sen ten ce  and is 
con fu s in g  and u nn ece s sa ry .  The second  u sage  should be de le ted .

We would g r e a t ly  ap p re c ia te  any con s ide ra t ion  you can  g iv e  to th e  is su e s  
ae r ibed here in , and would hope th a t  you would a l low  us to work  w ith  you 
on ly o ther ch an ge s  m em bers  o f  the  Ju d ic ia ry  C o m m it te e  h ave  in m ind . We 
look fo rw ard  to work ing  w ith  you on th is  important m a t t e r  and m ake  
o u r se lv e s  a v a i la b le  to  an sw e r  any  quest ion s and to e xp la in  our re a so n in g  
behind our re com m enda t io n s .

S in c e re lv .

Robert Anders 
C o -C ha irm an  
Labor M anagem ent 

T ask  Fo rce

C o -C ha irm an  
Labor M anagem ent 
T a sk  Fo rce

cc: Mano F re y
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T H E  S E C O N D  I N J U R Y  FUND

John H. Lewis 
P.O. Box 330550 
Coconut Grove, Florida 
33233
305-443-8111



I N T R O D U C T I O N

Despite its benevolent intentions, a workers' compensation 

program can be a double-edged sword. Soon after the passage of 

the first state workers' compensation programs, employers 

realized it could become very expensive to employe workers with 

permanent impairments, due to the impact their conditions might 

have on the cost of subsequent on the job injuries. For example, 

under Alaska law a worker who loses an arm in a compensable 

accident becomes entitled to 220 weeks of permanent partial 

disability benefits. However, if that person had already suffered 

a relatively serious injury, such as the total loss of use of the 

other arm, the resulting benefit status would most likely be 

permanent total disability, with weekly benefits payable for 

life. The potential impact of this type of situation was 

indicated in testimony presented to Congress in 1923, in w'uch it 

was reported that immediately after an Oklahoma state court 

decision which affirmed a similar rule of law, seven to eight 

thousand workers with serious permanent disabilities were fired.

There are a number of ways to minimize or eliminate this adverse 

influence of the workers' compensation system. The three most 

prominent are:

1. Pay permanent disability benefits for previously



impaired workers solely on the basis of the subsequent injury , 

without consideration of the added effects of the prior 

condition.

2. Pay full disability benefits to such workers, but 

relieve the individual employer/carrier from the cost of those 

benefits not attributable to the second injury considered alone.

3. Apply the rule set forth in (2), but only in those 

instances in which the employee was hired or maintained in 

employment with the employer's actual knowledge of the pre­

existing condition.

Alaska has chosen the third alternative, and in doing so has 

indicated that the primary goal of this aspect of the law is not 

the furnishing of financial assistance to employers, which could 

more easily be accomplished through the use of option <2), but 

instead is to help n the removal of barriers to the hiring of 

the permanently impaired. The decision is of great significance, 

as will be shown later in this report.

THE SECOND INJURY FUND

To implement this choice, the Legislature established the Second 

Injury Fund, based on a model drafted by the Council of State 

Governments. Stripped of some of its detail, the Fund operate as 

follows. An injured employee receives the full amount of benefits

2



to which the combined effects of the injury and pre-existing 

condition entitle him under the workers' compensation law. 

However, the employer\carrier responsible for providing these 

benefits has the right to receive partial reimbursement from the 

Fund, if ertain conditions have been met. Once the right to 

reimbursement is established, the employer/carrier continues to 

provide statutory benefits to the injured employer, but is 

reimbursed for all weekly compensation paid after the first 104 

weeks.

The first condition which must be met is that the employee have . 

prior to the second injury, a permanent physical impairment, from 

virtually any cause, which is serious enough to constitute a 

hindrance or obstacle to obtaining or retaining employment. Next, 

the disability resulting from the combined effects of the p r e­

existing and subsequent permanencies must be substantially 

greater than that which would have resulted from the second 

injury alone. For example, in the case of an individual already 

suffering from the loss of an arm, the loss of the remaining arm 

causes significantly greater disability, from the standpoint of 

ability to work, than would have resulted from the loss of a 

single arm. However, if the same individual suffered a spinal 

cord injury resulting in quadraplegia, the resulting disability 

would not be increased as the result of the prior loss of an arm. 

The individual would have been totally disabled from the



subsequent injury, no matter what the pre-existing condition had 

been. Therefor, the employer has paid no "excess" compensation as 

a result of hiring a permanently impaired individual, and 

receives no reimbursement from the Fund. Finally, the employer 

must establish from written records that it had knowledge of the 

pre-existing condition prior to the subsequent injury, and that 

the employee was hired or retained in employment after such 

knowledge was acquired.

The Fund is financed primarily through an assessment equal to up

to 6 of the weekly compensation benefits paid by each insurance

%
carrier and self insurer, although there are also several other 

relatively minor sources of income. This level of funding has not 

been sufficient to meet the Fund's obligations, and in 1981 

$600,000.00 was appropriated from general revenues to help make 

up the shortfall. Even this substantial amount of assistance has 

not been enough, and the Fund is currently running approximately 

one year behind in making reimbursements. Although it is 

anticipated that the shortfall will be eliminated in a few years, 

this prediction may be of questionable validity, as the result of 

recent developments.

Since most &£ its financing comes from the assessment just 

described, there exists in some quarters the belief that the Fund 

merely redistributes the pool of benefit dollars, and is of no



real concern to the system as a whole, or to the general public. 

This is not the case. As has already been seen, general revenues 

have been used, in effect subsidizing the compensation system, 

and as will be shown later, it is entirely possible that the 

existence of the Fund, as presently structured, results in 

increased costs for the compensation system and those who pay for 

it.

Even without consideration of the assistance received through the 

use of public funds, the effect of the Fund on the system are not 

as neutral as might be imagined. An explanation of its potential 

impact on an individual carrier or employer will show why. For a 

self insured employer, an accident in 1984 which is subject to 

Fund reimbursement will result in an actual financial obligation 

of 104 weeks of compensation benefits, and then, beginning in 

1986, or later if the Fund is having difficulty meeting its 

obligations, reimbursement will be made for all additional 

payments. If the employer is insured, the accident will result in 

a reserve (estimate of future liability) based upon 104 weeks of 

benefits, rather than the full amount of weekly benefits which 

the employee will receive. If the employer is experience rated, 

its rating will be more favorable than in the absence of the 

Fund, resulting in lower premiums in future years. In addition, 

the losses attributable to the injury which are reported for 

rate-making purposes will be less, possibly lowering the premium



rate in future years. For the carrier, the decreased benefit 

payments will mean lower loss costs, although some of the savings 

may be shared with employers through dividend plans. At least two 

additional factors must be added to this equation. The first is 

that as a result of delays in reimbursement, without interest 

being paid on late payments, self insured employers and carriers 

are losing investment income. Second, if the assessment, which is 

included in the insurance rate base as well as in self insurors' 

compensation costs remains at the maximum rate of SX , an 

individual carrier or employer will not experience an increase in 

annual assessment costs as the result of dumping a large number 

of cases into the Fund.

Taking these factors into consideration, it is clear that the 

Fund's existence can result in a substantial redistribution of 

workers' compensation costs. First, if it is possible (and it is) 

for the Fund to be legally manipulated, in the sense that cases 

which really should not be the subject of Fund reimbursement are 

given its benefits, an employer or carrier that is in this 

respect more aggressive than others will have shifted some of its 

obligations to the rest of the system.

Secondly, another possibility seems to have become a reality in 

Alaska. Since the cost of an injury will not impact on the Fund 

until several years after the date of accident, the assessment to



pay these costs will be based on benefit payment levels at this 

later date. If an employer or carrier has greatly reduced its 

volume of business in the intervening years, or perhaps is no 

longer doing any business within the State, its total dollar

assessment will not truely reflect the activity and obligations
\

of the year of injury. This appears to have happened in Alaska 

when a major self insurer, desiring to close its pipeline books, 

compromised and released a great number of claims which were the 

subject of Fund reimbursement, saddling the Fund with substantial 

obligations. When the assessments were made to pay these 

obligations, the self insurer was operating at lower employment 

levels, its annual benefit payments were lower, and its 

assessment dollars reduced, thereby placing a greater share of 

the burden for its Fund cases on others in the system. While this 

analysis ignores many complicating factors, such as changes in 

assessment rates and methods, the fact remains that the operation 

of the Fund can have a significant effect on individual employers 

and carriers, as well as on the general revenues of the state.

DOES THE FUND WORK?

Assuming that the purpose of the Fund is to eliminate or reduce 

barriers to the employment of those with permanent impairments, 

there is lttle evidence that this is actually occurring in the 

Alaska labor market. While it would take a detailed study of
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employer attitudes and actions to reach a documented conclusion, 

discussions with employer representatives and other individuals 

active in the Alaska workers7 compensation system indicate a 

consensus of opinion, to the effect that the Fund is not 

currently fulfilling that role. In fact, its only contribution 

may be in preventing knowledgable insurance carriers from 

advising their insureds not to hire permanently impaired 

individuals. The reasons for this pessimism are a belief that 

most employers are simply not knowledgable enough about the 

workers7 compensation law to understand and appreciate the 

operation of the Fund, and may, in many cases, not trust the 

system even when they do understand it.

A review of the cases presently being paid by the Fund may 

provide some clues as to whether the it is accomplishing anything 

in the area of employment. Based upon the available records, the 

prior permanencies involved were for the most part quite severe, 

and likely, under normal circumstances, to make it difficult for 

the individual involved to obtain employment. 65k involved 

serious back problems, 13k had amputations of major members, 13k 

had significant cardiac conditions, 4k serious vision defects and 

only 4k had what might be considered minor disabilities. This 

gives the initial impression that the Fund is at least assisting 

in providing employment opportunities for some people. However, 

in the majority of the cases reviewed, the available information



concerning the subsequent injuries, the ways in which the 

employers obtained written knowledge of the pre-existing 

conditions, the job market at the time of hiring, the jobs 

obtained, and the numbers of employers involved give the distinct 

impression that in many cases hiring would have taken place even 

in the absence of the Fund, and that its use was limited to well- 

planned efforts on the part of a few sophisticated employers and 

carriers to limit their compensation exposure. There is nothing 

particularly devious or reprehensable about this, but it does 

seem to support the thesis that the Fund is not a major factor in 

assisting the permanently -.^paired in obtaining employment.

CURRENT PROBLEMS

In addition to the obvious financial difficulties of the Fund, 

there are operational problems which require resolution. The 

major problem which must be confronted in that of the Fund's 

inability to defend itself to the extent necessary to properly 

conserve its assets. This may not be apparent, since the Fund 

does present an active defense against some reimbursement claims, 

and in fact is at times successful in its efforts. However, there 

remains the need for the Fund to provide defenses on other

issues, although presently there is no such activity, and

probably no real ability to provide it. The impact on the Fund,

and on compensation costs in general may be significant. The
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In the overwhelming majority of cases, once it has been

determined that the Fund is responsible for payments, one of two 

things happens. The claimant and the employer/carrier may 

stipulate to the degree of permanent disability, resulting in 

either a compromise and release settlement, or the entry of an 

agreed order without the termination of the claimant's right to 

future compensation benefits. Or, the case may go on to 

litigation, with the Board determining *he extent of permanent 

disability, and the resulting benefits. In either case, the

employer/carrier will be responsible only for the first 104 weeks

of compensation. Given this fact, what real incentive exists to 

present a tough, and perhaps expensive defense, or to refuse to 

pay whatever additional sums may be demanded by a claimant to 

compromise and release a claim, thereby relieving the 

employer/carrier of future liabilities? This is not to say that 

all employers and carriers ignore what may be at least an implied 

obligation to treat these cases as if the Fund did not exist.

However, it is probably asking too much of a system in which

major incentives are based upon financial considerations. A

review of open Fund cases, as well as interviews with people

familiar with the Alaska compensation system, gives the strong 

impression that many cases were treated differently than if they 

had been the total financial responsibility of the

f o l l o w i n g  e x a m p l e s  s h o w  w h y .
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employer/carrier. If this is true, then the system as a whole 

ejcperiences increased costs, beyond those actually warranted by 

the facts of a given case, because it is the Fund that is at 

risk, and not an individiual employer or carrier. Although this 

may not always be the intended result, it seems quite clear that 

if does occur.

Of course it can be argued that the Fund should simply take a 

more active role in cases in which it has a financial interest. 

However, despite language in the law which might indicate that 

the Fund does have the authority to litigate all issues which 

might affect it, there is also language to the contrary, and 

under the best of interpretations the supportive provisions ere 

confusing, unclear and of dubious value. Most importantly, if the 

Fund was to undertake a major change in policy and attempted to 

play a more active role as a litigant, serious questions would be 

raised over issues such as budget, procedure, and the propriety 

and constitutionality of an employee of the Commissioner of Labor 

becoming a real litigant in proceedings before the Board, which 

the Commissioner chairs, in matters which could affect the amount 

of dollars payable to individual claimants.

THE FUND AND THE COURTS

Once again assuming that the Fund's primary, if not only purpose
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is to reduce barriers to employment, there now exists a major 

threat to the Fund and its objectives, resulting from a number of 

court decisions. While it is not the purpose of this document to 

critique the decisions of the Alaska courts, they do have a 

powerful impact on the operation and well-being of the Fund, and 

cannot be ignored.

The benchmark case is Employers Commercial Insurance Group v. 

Christ, 513 P .2d 1090 (Alaska 1973), which attempted to set forth 

the philosophy of the Fund, as well as make critical decisions as 

to how it should operate. Unfortunately, it appears that the 

Supreme Court was not and has not been made aware of the source 

of the Fund's structure and philosophy, the Council of State 

Governments model. Both the model and the Alaska law state that 

for purposes of Fund reimbursement, no pre-existing condition can 

be considered a "permanent physical impairment” unless it is one 

of 27 conditions listed in the law, or would otherwise support a 

rating of at least 200 weeks of compensation. The Supreme Court 

has taken this negative restriction and turned it into a 

positive, by stating that if a condition is on the list, it 

qualifies automatically as a "permanent physical impairment" 

without consideration of another test contained in the same law, 

which requires that the condition also be serious enough to 

constitute an obstacle to employment. This interpretation is 

contrary to the intent, of the drafters. As stated by one of them.
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Dr. Arthur Larson, at page 10-442 of his treatise The Law Of 

Workmen's Compensation, it was the intent of the Council to 

provide a specific list of conditions which could possibly

qualify for reimbursement, but only after proof of seriousness.

The significance of this distinction is about to become quite 

apparent in Alaska.

Several of the items on the list, such as arthritis «.id varicose 

veins, are conditions not necessarily of great significance, and 

may have virtually no impact on employment possibilities. In 

Gadberry v. Fluor Alaska, Case No. 100178 (A.W.C.B. 1983), the

Board dealt with a case in which the pre-existing condition 

consisted of spinal lipping, a minor form of arthritis found in 

most individuals over the age of 40. Faced with the Christ 

decision, the Board had no choice but to reluctantly order 

reimbursement, since arthritis is one of the conditions on the 

list. If upheld, this type of decision could lead to literally 

every worker over the age of 40 becoming a potential fund case. 

Admittedly the effects of this decision can be mitigated by a 

heavy reliance on the requirement that the pre-existing 

disability interact with the subsequent disability to produce 

substantially greater disability than would have resulted from 

the second injury alone, but will mean increased litigation, and 

further disruption of the plan established by the the Council and

a d o p t e d  b y  t h e  A l a s k a  l e g i s l a t u r e .



This erosion of a coherent program, where each word in the 

statute serves a purpose, is further demonstrated in the Superior 

Court decision of Kaupp v. Alaska Sausage Company, Sup, Ct., Case 

No. 3 AN 81-2430 Civil, September 9, 1982. As previously noted, 

the statute requires that the employer establish knowledge of the 

employees's pre-existing condition through written records. The 

reason for this requirement is that in states which only require 

proof of "actual" knowledge, there is a tendancy for the fund to 

become a vehicle not to encourage hiring, but instead to limit 

liability after the fact, by inviting the development of "proof" 

of knowledge such as "of course we knew he had arthritis, he 

always complained about his back". However, the Kaupp court, 

possibly with the help of on admission on behalf of the the Fund, 

held that the written notice requirement is a mere technicality 

which can be ignored, opening the way for a further weakening of 

the Fund's ability to do its job if the decision is applied in 

other cases.

In addition to these possible inroads on the Funds's return to 

solvency, another recent court decision may have a potentially 

harmful impact on the Fund's operation. In Land & Marine Rental

Company v. Rawls, No. 2777, January 27, 1984, P.2d  (Alaska

1984', the Supreme Court held that even in the absence of 

specific statutory authority, basic rules of law and equity
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require the payment of interest on "past due" installments of 

compensation benefits. While there are obvious differences 

between weekly compensation benefits payable to a claimant and 

reimbursement due an employer/carrier from the Second Injury 

Fund, the possibility exists that an insurance carrier or self 

insurer will tire of waiting for reimbursement, seek help from 

the courts, and obtain a ruling requiring the payment of interest 

on reimbursement payments, adding to the Fund's financial 

problems.

ALTERNATIVES

Since every state workers' compensation system contains a second 

injury fund, and each utilizes its own unique combination of 

requirements and operations, there should be an extensive body of 

experience and example which can be used to improve the Alaska 

system. However, most second injury funds are not as broad and as 

inherently expensive as Alaska's, and among those that are, there 

are far more similarities than differences, and little in the way 

of successes.

With regard to the financing of the Fund's obligations, it should 

be obvious that there are no magical solutions. The Fund cannot 

meet its obligations on a current basis because the heavy drain 

on its resources, particularly from cases which came into the

1 5



Fund several years ago, has simply outstripped the funds made 

available through an assessment capped at 6*. Assuming that some 

of the potential problems just discussed are avoided, and the 

predictions of future Fund solvency hold true, financial concerns 

should focus on preventing fund obligations from once again 

exceeding resources. The only way to guarantee this is to remove 

the assessment cap entirely, as has been done in a number of 

states. While this could conceivably result in substantial 

increases in-Fund utilization, other reforms should help prevent 

such an occurence, and assessment increases should, to the extent 

they are caused by new cases, be at least partially offset by 

decreased direct loss costs. Also, it must be remembered that any 

cap, no matter how high, can result in a shortfall under a given 

set of circumstances, once again causing the delays which are 

currently a source of concern.

In addition to this possibly drastic alternative, there are a 

number of additional examples which may be of interest to the 

Alaska workers'' compensation community. In order to avoid even 

temporary shortfalls, Michigan, Georgia and New Jersey utilize 

assessment formulas which assume that there will be annual 

increases in the dollar volume of fund activity, and set each 

year's assessment at levels greater than the prior year's 

expenditures, with a safety valve provision in the event the fund 

balance becomes greater than necessary. This provision, and most



other assessment formulas, are often coupled with once a year 

payment provisions, so that each carrier and self insurer pays 

its assessment in the early portion of the current calendar year, 

based upon the experience of the prior calendar year.

A more serious and difficult question i3 how to obtain greater 

utilization of the Fund, not in the sense of encouraging efforts 

to obtain reimbursement, but rather as it relates to employers'' 

hiring considerations. Increased educational efforts, higher 

levels of reimbursement from the second injury fund, and even 

direct subsidization of second injury costs by general revenue 

funding have been attempted and are currently being utilized in 

some states. As is the case in Alaska, there is no direct 

evidence that they have been successful, and discussions with 

workers' compensation professionals from all aspects of the 

system and from many states reveal a general belief that second 

injury funds, no matter how constituted, are usually of little 

significance in the rehabilitation and hiring processes. However, 

there are at least two exceptions to this pessimism, involving 

Michigan and Minnesota.

In each state, many of those closely involved with the workers' 

compensation program strongly believe that the second injury fund 

works well, due primarily to the utilization of a certification 

process. In both, employers hiring permanently disabled workers



who might qualify for protection under the second injury fund 

register this fact with the fund, prior to the occurence of any 

second injury. As a result, employers are directly informed as to 

the reimbursement they will receive, most of the major

entitlement questions can be resolved prior to the occurence of 

an injury, and more certainty is brought into all aspects of the 

process.

The remaining major issue is how to prevent actions and decisions 

which affect the Fund's financial condition from being made 

without its participation in the legal process. This is 

accomplished in other states in one of two ways. The first 

involves the utilization of a double claim process, which

requires the injured worker to pursue one claim against the

employer/carrier, for benefits due to the second injury 

considered by itself, and another claim against the fund, for the 

remaining benefits due under the second injury law. This process 

may be both burdensome and cumbersome, and requires that the fund 

play the role of an insurance carrier, actively investigating the 

claim, defending when necessary, and paying periodic benefits.

Another alternative is to maintain the reimbursement process, as 

utilized in Alaska, but also provide through statute and rule 

that no action which affects the fund can be taken without prior 

notice, or without providing it with the right to be heard. This



does not require that the fund participate to the same extent as 

it would if it had to act as a carrier. It does offer the 

opportunity for the fund to protect its position before the 

adjudicator takes some action which might adversely affect it. 

There is language in the Alaska workers' compensation statute 

which indicates such an intent, but it is neither clear enough 

nor comprehensive enough to accomplish this result.

Even with the necessary statutory authority, this procedure ma> 

not presently be acceptable in Alaska, due to the possible 

conflict of interest inherent in the relationship among the Fund, 

the Board, and the Commissioner of Labor. However, examples such 

as those found in New York and Michigan may provide a desirable 

solution. Those states have taken steps to separate the second 

injury fund from the adjudication function, so as to minimize 

conflicts of interest. This separation can run the gamut from a 

mere change in location within the overall agency structure to 

the establishment of the fund as a trust, run by appointed 

representatives of the employer and carrier communities. To the 

extent permitted by state constitutional and statutory law, the 

fund can have minimal contacts with state government, establish 

operations and policies to meet changing circumstances, hire and 

direct the necessary employees, and even provide first level 

adjudication in matters not affecting the rights of injured 

workers.



C O N C L U S I O N

Although there are certainly other, more extreme options which 

might be discussed, such as paying employers to hire permanently 

impaired individuals, or totally protecting cooperating employers 

from all liability for second injuries, they are for the most 

part beyond the bounds of the compensation system and more 

properly the subject of broader societal concerns about 

rehabilitation and reemployment. From the standpoint of the 

workers' compensation system, as well as practicality, the 

potentially useful alternatives are few in number. In summary, 

they are the following:

1. Modify existing statutory law, to strenghten those 

provisions adversly affected by court decisions, and to clarify 

those provisions which may be the subject of future court action.

2. Modify the existing financing mechanism, to provide 

adequate financing with a minimum of administrative burdens on 

both the state and the employer/carrier community.

3. Provide a certification process which will enable 

employers to place greater reliance on the Second Injury Fund in 

making hiring decisions, utilizing certification as either an 

absolute requirement for Fund reimbursement, or to create strong 

presumptions in its favor.



4. To the extent permitted by the const raints of 

constitutional law and the political process, separate the Fund 

from the Departm ent of Labor, and provide it with the authority 

to defend itself from unwarranted demands on its assets.
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January 29, 1988

The Honorable John George 
Director of Insurance,
STATE OF ALASKA 
Department of Commerce 
and Economic Development 

Division of Insurance 
State Office Building,
9th Floor. Pouch "D"
Juneau, Alaska 99811

Dear Director George: •
This letter discusses our progress so far on our assignment. 
Please understand these conclusions represent very preliminary findings, and that we are continuing our analysis. We have 
not yet received the National Council on Compensation Insurance 
(NCC1) evaluation of the proposed law change and so have no comments on this evaluation.
We have the following observations regarding the factors 
underlying the recent rate Increases and our Initial assessment 
of the cost saving potential of the proposed amendments to the 
Alaska workers' compensation law.

R e c e n t  R a t e  L m l  I n c r e a s e s

Using the NCCI rate filing dated October 16, 1987 as our data 
source, we have Identified two primary reasons for the most recent rate Increase:

1. Medical cost trends.
il. Increasing loss development factors for indemnity.

The assumed annual Increase In the medical cost component of 
the workers' compensation rates was about 8% in the last rate 
filing. This appears to be supported by actual experience. We 
also note that the medical component of the CPI for Anchorage 
increased by about 12% per annum between mld-1985 and mid-1987. 
Thus, while the medical trend 1s causing workers' compensation 
costs to Increase substantla'lly, the magnitude 1s not. surprising.

At*ANY.ATLANTA-CHICAGO-OAUJL3-OENVEB-HABTroro-HOUrrON-INDIANAPOLI*-LOt ANOELXS-MILWAUKEE* MINNEAPOU1 
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temporary benefits preceding an award. If this 1s so. the new 
rules regarding rehabi111atTon may be beneficial. Both of the 
above will impact claim severity and we believe may be subject 
to quantification.
The proposed law does not appear to directly address the problem of the frequency of major permanent partial cases. It would seem likely that at least some of the recent Increase in 
frequency may be due to Increased liberalization of benefit 
entitlement standards. It 1s possible that the tone of the new 
law may encourage a change of attitude in the system and reduce 
the number of future awards. At this time, we do not believe 
it 1s possible to quantify this possible effect.
Despite the cost saving potential previously discussed, we are 
very concerned that the new law may actually increase major 
permanent partial costs. Specifically, the new higher maximum 
on permanent partial benefits and the proposal for benefits to 
be payable 1n a lump sum appear to make these benefits more 
attractive to claimants, and thus have the potential to further increase frequency and severity.
We are also concerned that the incremental adjustment factors 
used to compute benefits may lead to "Impairment rating 
inflation" and Increases 1n minor permanent partial costs. For 
example, a claimant judged 10% impaired will receive S4,800 
(■ 5240,000 x 0.1 x 0.2;, while a claimant judged 11% impaired 
will receive $10,560 (- $240,000 x 0.11 x 0.4).
The new law may result in some savings of medical costs.
However, due to external economic pressures, short of radical 
revision to benefit entitlements, we believe savings 1n this 
area will be difficult to sustain in the long run.
The proposed maximum of $700 per week on benefits can, of 
course, be expected to reduce costs of fatal, permanent total, 
and temporary total benefits, However, since these benefits 
account for only about 20% of total benefit costs, the potential 
for really significant savings is limited. There are other 
aspects of the law. for example, the rules relating to out-of- 
state claimants, which may have a beneficial effect. However, 
again we would not expect these changes to have a major impact on overall costs of the program.
In summary, the proposed law amendments mav have a beneficial 
impact on the some aspects of the Alaska workers7 compensation 
system. However, we are not yet convinced that the proposed 
law will result 1n significant overall cost reductions and are 
concerned that 1t may even Increase costs. We are attempting 
to at least partially quantify the Impact on costs ._______
We are not yet sure that the current NCCI promulgated rate 
levels fully reflect the increased frequency of major permanent 
partial awards under the existing law. If this Is true, there 
will be further upward rate level indications necessary 1n the 
future just to bring the rating structure 1n line with the current Alaska workers7 compensation law,
We hope that these preliminary observations are useful to you.
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January 29, 1988

The Honorable John George 
Director of Insurance, 
STATE OF ALASKA 
Department of Commerce 
and Economic Development 

Division of Insurance 
State Office Building,
9th Floor, Pouch "D" 
Juneau, Alaska 99811

Dear Director George: •
This letter discusses our progress so far on our assignment. 
Please understand these conclusions represent very preliminary 
findings, and that we are continuing our analysis. We have not yet received the National Council 
(NCCI) evaluation of the proposed law 
comments on this evaluation.

on Compensation Insurance 
change and so have no

We have the following
underlying the recent rate Increases and our 
of the cost saving potential of the proposed 
Alaska workers' compensation law.

observations regarding the factor*
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amendments to the

Recent Rate Im J  Increases
Using the NCCI rate fiUn 
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recent rate Increase:

dated October 16, 1987 as our data 
two primary reasons for the most

1. Medical cost trends. 
ii. Increasing loss development factors for indemnity.

The assumed annual increase in the medical cost 
the workers' compensation rates was about 8% 1n 
filing. This appears to be supported by actual

component of 
the last rate 
experience. Wealso note that the medical component of the CPI f o r  Anchorage

increased by about 12% per annum 1   ' “
Thus, while the medical trend 1s 
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the magnitude is not surprising.
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Of greater significance are the loss development factors for 
the Indemnity cost component. By loss development factors, we 
mean the amount the cumulative paid Indemnity benefits (including 
plaintiffs attorney's fees and vocational rehabilitation expenses) Increase as each policy year ages.
Relative to the factors used to generate the rates effectiveJanuary 1, 1387, the paid indemnity development factors for the 
January l, 1988 rates are Z0% higher. Since indemnity accounts 
for about 64% (see below) of the total Alaska benefit costs, 
this change added approximately 13% to the indicated rate level.
A cursory review of the underlying loss development data
specific to Alaska does Indicate t iat this increase in theIndemnity development factors was warranted.
In order to identify reasons for the deterioration in indemnity 
loss development, we have analyzed claim count and severity data 
by injury type. This analysis Indicated a significant Increase 
in the relative frequency of major permanent partial cases 
beginning In policy year 1982. This increase appears to affect 
all industry groups. There are also Indications of large 
increases in average payments to major permanent partial 
claimants and to claimants between the time of injury and time of award,

Potential to Reduce Costs
In its rate filing, the NCCI provided the following breakdown of benefit costs:

Fatal 4%
Permanent Total 8
Major Permanent Partial 41
Minor Permanent Partial 4
Temporary Total 7
Medical 36
Total 100%

As discussed earlier, only the major permanent partial injury 
category is experiencing unusual developments of a significant 
magnitude. Therefore, this category of workers' compensation 
costs appears to be tne one area that must be addressed 1f 
overall costs are to be reduced or contained while leaving the 
benefit structure substantially intact. If. for example, major permanent partial costs could be reduced 25%, a rate level 
decrease of 10% would be indicated.
In our opinion, the proposed changes 1n the law that wfre sent 
to us bv the Division of Workers' Compensation do offer some 
possibility of reducing costs in this area.
Specifically, the time limitations of temporary benefits may 
encourage tne earlier awarding of permanent partial awards and 
consequent reduction 1n temporary benefits. The rehabilitation 
process may also have contributed to the indicated increase in

M 11. L1 M A M ft QQBEPTBON. INC nPUBiimun ap-tuahem
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temporary benefits preceding an award. If this 1s so, the new rules regarding rehabilitation may be beneficial. Both of the 
above will Impact claim severity and we believe may be subject to quantification.
The proposed law does not appear to directly address the problem of the frequency of major permanent partial cases. It would seem likely that at least some of the recent Increase in frequency may be due to Increased liberalization of benefit 
entitlement standards. It 1s possible that the tone of the new 
law may encourage a change of attitude in the system and reduce 
the number of future awards. At this time, we do not believe it 1s possible to quantify this possible effect.
Despite the cost saving potential previously discussed, we are 
very concerned that the new law may actually increase major 
permanent partial costs. Specifically, the new higher maximum 
on permanent partial benefits and the proposal for benefits to 
be payable 1n a lump sum appear to make these benefits more 
attractive to claimants, and thus have the potential to further increase frequency and severity.
We are also concerned that the Incremental adjustment factors 
used to compute benefits may lead to "Impairment ratino 
inflation" and Increases 1n minor permanent partial costs. For 
example, a claimant judged 10% impaired will receive $4,800 
(« 5240,000 x 0.1 x 0.2;, while a claimant judqed 11% impaired 
will receive 510,560 (■ 5240,000 x 0.1 1 x 0.4)*.
The new law may result in some savings of medical costs.
However, due to external economic pressures, short of radical 
revision to benefit entitlements, we believe savings in this area will be difficult to sustain in the long run.
The proposed maximum of 5700 per week on benefits can, of 
course, be expected to reduce costs of fatal, permanent total, 
and temporary total benefits. However, since these benefits 
account for only about 20% of total benefit costs, the potential 
for really significant savings is limited. There are other 
aspects of the law. for example, the rules relating to out-of- 
state claimants, which may have a beneficial effect. However, 
again we would not expect these changes to have a major impact on overall costs of the program.
In summary, the proposed law amendments mav have a beneficial 
impact on the some aspects of the Alaska workers' compensation 
system. However, we are not yet convinced that the proposed 
law will result in significant overall cost reductions and are 
concerned that 1t may even Increase costs. We are attempting 
to at least partially quantify the Impact on costs.________
We are not yet sure that the current NCCI promulgated rate 
levels fully reflect the Increased frequency of major permanent 
partial awards under the existing law. If this is true, there 
will be further upward rate level Indications necessary 1n the 
future just to bring the rating structure 1n line with the current Alaska workers' compensation law,
We hope that these preliminary observations are useful to you.
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We are, of course, continuing with the study and hope to be able to provide more quantitative findings soon.
Please contact us If you have any questions.

r

Best regards,

Michael A, McMurray

MAM:cap
cc: Paul Roller 

Don Koch 
Mark Crawshaw
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Mllliman & Robertson, Inc. (MiR) was retained by the Alaska 
Division of Insurance to perform the following tasks:

1. To provide a breakdown of current costs of the Alaska 
workers' compensation program.

2. To Identify those elements driving the recent large rate 
■ Increase Indications.

3. To review and comment on SB322/HB352 as It pertains to 
the costs of the Alaska workers' compensation program.

4. To analyze local Alaskan data relevant to estimating the 
Hkely cost impact of SB322/HB352, the major source of 
this data being the Alaskan Workers' Compensation 
Information Handling System (WCIHS).

5. To review the National Council on Cot.pensation Insurance 
(NCCI) preliminary evaluation of SB322/HB352 and where 
appropriate, modify the NCCI estimate using relevant 
local data.

6. To provide a likely cost estimate of the Impact of 
SB322/HB352.

This report summarizes our findings.

1: BREAKDOWN OF CURRENT COSTS

In Its most recent rate filing, the NCCI provides the following 
breakdown of the "average" premium dollar 1n Alaska:



@ Tabid 1: Breakdown of Current Costs
m •0

Benefit Cost:
Claim Adjustment: 
Production Expense: 
General Expense: 
Taxes:
Profit:
Total 1 0 0 . 0 %

69.1%

4.4
1A

5.8
9.6
8.6

It must be appreciated that the above table 1s an average

differ depending on the type of rating plan, premium size, etc.

It should also be noted that claim adjustment and production 
expenses as well as taxes and profit are essentially variable 
costs. Thus, 1f 1t is possible to reduce the total amount of 
benefit dollars, there will be corresponding savings of these 
costs. In contrast, general expense 1s largely a fixed cos.t, 
and total dollars consumed by this Item are unlikely to be 
significantly altered by changes in benefit levels.

In their recent evaluation of the proposed law change, the NCCI 
provides a breakdown of total benefit costs by type of injury 
as follows:

Table 2: Breakdown of Benefit Costs

breakdown and that the breakdown for any p-articular insured may

Fatal
Permanent Total 
Permanent Partial 
Temporary Total

3 . 0 %  
13.4 
50.2 . 

J b i .

Indemnity
Medical

71.7
28.3

T o t a l 100 . 0%

- 2 -



We understand that this breakdown of benefit costs 1s based on 
« *

unit statistical plan data for Alaska. We have reviewed the 
unit statistical plan data and believe the NCCI breakdown of 
costs is reasonable.

The benefit cost breakdown 1s relative to the final injury type 
of the claimant. Thus, for example, permanent partial includes 
all temporary total benefits, rehabilitation and legal expense, 
paid to, or on behalf of, permanent partial awardees.

It should also be noted that the component "temporary total" 
includes only those temporary total claimants who receive 
benefits for less than 52 weeks. Temporary total claimants who 
receive benefits for more than 52 weeks are classified as 
permanent partial.

2: R£CiMI_RATE LEVEL INCREASES

Using the NCCI rate filing dated October 16, 1987 as our data 
sourc.e, we Identified two primary reasons for the most recent 
rate Increase:

1. Medical cost trends,

2. Increasing loss development factors for indemnity.

The assumed annual increase In the medical cost component of 
the workers' compensation rates was about 8% 1n the last rate 
filing. This appears to be supported by actual experience. We 
also note that the medical component of the CPI for Anchorage 
Increased by about 12% per annum between mid-1985 and mid-1987. 
Thus, while the medical trend is causing workers' compensation



costs to increase substantially, the magnitude is not surprising.
• *

a

Of greater significance are the loss development factors for 
the indemnity cost component. By loss development factors* we 
mean the amount the cumulative paid indemnity benefits (including 
plaintiffs attorney's fees and vocational rehabilitation expenses) 
increase as each policy year ages.

Relative to the factors used to generate the rates effective 
January 1, 1987, the paid Indemnity development factors for the 
January 1, 1988 rates are 20% higher. Since indemnity accounts 
for about 70% of total Alaska benefit costs, this change adds 
approximately 14% to the indicated rate level.

A cursory review of the underlying loss development data specific 
to Alaska does indicate that this increase in the indemnity 
development factors was warranted.

In order to identify reasons for the deterioration in indemnity
«

loss development, we analyzed claim count and severity data by 
injury type. This analysis indicated a significant increase 1n 
the relative frequency of major permanent partial cases beginning 
1n policy year 1982. This increase appears to affect all industry 
groups. There are also indications of large increases in ave r age  
payments to major permanent partial claimants and to claimants 
between the time of injury and time of award.

Since permanent partial cases account for about half the total 
• benefit dollars and are experiencing unfavorablê development, 

this appears to be one area that must be addressed if overall 
costs are to be reduced or contained while leaving the benefit 
structure substantially intact.



We. *lso note that we suspect the current NCCI promulgated rate 
levels*for Alaska do not fully reflect the increased cost of 
permanent partial cases under existing law. If this is true, 
there will be further upward rate level indications in the 
future just to bring the rating structure in line with current 
Alaska workers7 compensation .law.

3: REVIEW AND COMMENTS ON SB322/HB352

The following outlines our understanding of the major provisions 
of SB322/HB352, which relate to the costs of the Alaskan Workers' 
Compensation System.

Compensation for Permanent Partial Benefits

Under current law, permanent partial benefits are either 
scheduled or unscheduled. The unscheduled benefit is subject 
to a maximum of $60,000. Benefits may be paid in weekly 
installments. However, we understand that many cases are 
settled with a lump sum payment as part of a compromise and 
release agreement.

Under the proposed law, "all d s t e r m i nati on of t h e  e x i s t e n c e  and 
degree of impairment shall be made strictly and solely under 
the whole person determination as set out in the American 
Medical Association (AMA) Guides". Benefits are to be calculated 
by multiplying the new maximum benefit amount of $240,000 by 
the AMA impairment rating and an adjustment factor. The 
benefit is to be paid in a lump sum, without t â’need for a 
compromise and release agreement.



We -unfierstand that the d r i f t e r s  of the proposed law Intended • #
that thfe change in permanent par t i a l  bene f i t  determination 
produce no overa l l  change 1n the tota l  amount of benef i ts , 
although there may be changes in benef i ts received for any 
pa r t i c u l a r  In j u ry  type.

We further u n d e r s t a n d  that the proposed change in benef it  
determinat ion is an attempt to Increase the o b j e c t i v i t y  of 
benef i t  determinat ions and to reduce the potent ia l  for l i t i g a t i o n .  
The change in the method of benef i t determinat ion essen t ia l l y  
sh i f t s  the emphasis to medical rather than vocat ional 
cons iderat ions (e .g . ,  loss of earning capac ity) .

Maximum Limitation on We_e>il y Egii.eflU

Under current law, weekly benefits for fatal, permanent total, 
and temporary total are subject to a maximum of 200% of the state 
average weekly wage. This amount is currently about 51,000.

Under the proposed law, the maximum weekly benefit will be 5700. 

Claimants Living Chit Pf_SJ;?t5.

The new law provides for reintroduction of a reduction 1n 
benefits for those claimants living out of state. The 
reduction recognizes higher living costs and correspondingly 
higher benefit levels 1n Alaska as compared to other states.

Rehabilitation Program Refnrm

Under present law, vocational rehabilitation services may 
generally be provided for a period of up to 37 weeks. Temporary



disability benefits are paid throughout the rehabilitatioa 
process.

Linder the proposed law, vocational rehabilitation services may 
be provided for a period of up to two years. Temporary 
disability benefits are not paid automatically throughout the
rehabilitation process. Rather, temporary total benefits are
to cease once a claimant's medical condition stabilizes. From 
this time, permanent Impairment benefits shall be available to 
support the claimant throughout the rehabilitation process. If 
permanent Impairment benefits■become exhausted before the 
rehabilitation process is complete, additional benefits are 
available to the claimant.

The proposed law also provides for closer supervision and
/

oversight of all aspects of the rehabilitation process.

It is our understanding that the intent of the new law is to
provide for the possibility of longer periods of vocational- 
rehab.il itati on wher<! warranted, and to attempt to curb perceived 
abuses in the current system.

Limitation on the Duration of T e m p o r a r y  Benefits

Under current law, there is no limit on the duration of 
temporary total disability benefits and a five-year limit on 
the duration of temporary partial benefits.

Under the proposed law, both temporary total and temporary 
partial disability benefits become subject to a duration limit 
of two years.



Miscel laneous •
i •

There are many other aspects of the proposed law with the 
potential to Impact costs. For example, there 1s an attempt 
to exclude certain mental Injuries, to define medical stability, 
to restrict the number of physicians used by the claimant, etc.

In addition, the tone of the new law may affect the attitudes 
of administrators of the workers' compensation program and 
consequently impact costs of the program.

C . g E P g P U

In general, we believe that the proposed revisions to the Alaska 
workers' compensation law will improye the benefit delivery 
system. Changes such as the proposed reduction in the average 
weekly benefit maximum, reduction of benefits for out of state 
claimants, and limits on durations of temporary benefits will 
almost certainly reduce costs, and we have attempted to quantify 
their impact.

In addition, strict adherence to' the letter and spirit of the 
administrative provisions of the proposed law, successful 
implementation of the "Independent medical evaluation" concept, 
and effective Implementation of the more stringent controls on 
the vocational rehabilitation program should result 1n 
additional efficiencies. However, it is not possible for us to 
quantify the Impact of such changes.

He do believe that there are other aspects of thb bill that 
could have negative implications for containing and controlling 
w o r k e r s '  compensation costs. These are summarized below:



The proposed change to ftermanent partial benefits represents
i *

i  radical change In the benefit structure,. If the change 
1s Implemented, economic incentives in the system will 
change dramatically, and consequently, any cost estimates 
are subject to substantial inherent variability. Thus, 
from a cost standpoint,-the impact of the proposed 
revision to the permanent partial benefit structure is 
extremely difficult to anticipate.

The proposed law dramatically changes permanent partial 
benefits by Injury type,- with some injury types receiving 
large benefit cuts while others receive large benefit 
Increases. From a cost standpoint, it is notable that 
the benefits for more serious back cases are substantially 
increased. For example, a claimant judged to be 40% 
impaired would receive an award of $96,000 under the 
proposed law, which is 60% above the maximum award of 
560,000 possible under current law.

It 1s proposed that permanent partial benefits for less 
serious Injuries be computed using an adjustment factor. 
This factor leads to discontinuities in benefit amounts.
For example, a claimant judged to be 10% impaired would 
receive $4,800, while a claimant judged 11% Impaired would 
receive $10,560. This situation potentially encourages 
the exaggeration of injuries, creates difficulties in 
administering the program, and increases variability of 
cost projections.

Under present law, it is our understanding that many 
permanent partial claimants settle with a lump sum and a



compromise and release agreement. Under the proposed law, 
permanent partial cases are to be automatically settled 
with a lump sum without a need for a compromise and 
release agreement. II appears that under the new law 
there is the potential for greater numbers of reopenings.

5. Under the proposed law; economic incentives will change. 
For example, permanently disabled claimants may be Induced 
to seek permanent partial rather than permanent total 
awards, for in this way, possibly greater benefits could 
be obtained. Similarly, a claimant whose disability 
results from a combination of vocational and medical 
conditions may be inclined to seek a permanent total 
rather than a permanent partial award since, under the 
proposed law, vocational evidence is not considered for ■ 
permanent partial disability. The impact of the change 
In economic incentives will depend, to a large extent, on 
the administration of the program.

4: H&R A N A L Y S I S  OF LOCAL A L A S K A  DATA

This section discusses our analysis of data specific to
Alaska. Due to its crucial importance, most o f  o u r  a n a l y s i s
concentrated on permanent partial cases.

Hati Soar.ses

Two primary sources of data were utilized:

1. Unit statistical plan data for Alaska.

^  2. Information from the Alaska Workers' Compensation
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• # Information Handl ing System (WCIHS).

All the data was accepted for analysis without audit.

Average Permanent Partial Claim Payments

Exhibit 1 shows the total average incurred cost on permanent 
partial claims as reported in the unit statistical reports for 
Alaska for policy years 1979 through 1984. As can be seen on 
the exhibit, during the period 1987 to 1984 the average cost of 
a permanent partial case more.than doubled.

After consideration of the above and other factors affecting 
costs, we estimate the average cost for a permanent partial 
case in Alaska under current law to be over $50,000, in policy, 
year 1988. We note this is significantly grenter than the 
amount of $38,000 utilized by the NCCI in their evaluation of 
the proposed law.

Breakdown of Average Permanent .Partla.1 Benefit Costs

As a first approximation, payments to permanent partial claimants 
under current law can be broken down into two components:

1. Temporary disability (including healing, rehabilitation)

2. Permanent partial award

Exhibit 2 shows avenge temporary disability benefit durations 
for identified permanent partial claims 1n the WCIHS data base.
As can be seen on this exhibit, the average temporary disability 
duration for injury years 1983 and 1984 is currently about 400 
days. Since the average duration is likely to increase until



all. o-pen cl alms are settled, we believe 400 days represents a 
lower bound on the Hkely duration of temporary benefits under 
current law, and we judgraentally estimate an average duration 
of 425 days for policy year 1988. This duration is considerably 
greater than the 340 day duration implied 1n the NCCI evaluation 
of the proposed law change. •

In their evaluation of the law change, the NCCI estimates the 
average temporary disability payment to be about $328 per week. 
We estimate the average temporary disability payment on a 
permanent partial claim to be- about $20,000 [ C  $328 x 425/7).

We thus estimate the following breakdown of average permanent 
partial costs under current law:

Because of data limitations, we were not able to estimate the 
dollar amounts of payments to claimant's attorneys or to 
rehabilitation providers. In our discussion we implicitly 
assume that these costs are in addition to the average claim 
cost of 550,000 above.

Attorney Involvement in Permanent Partial Cases

As can be seen on Exhibit 2, approximately 30% of all permanent 
partial cases have some attorney involvement, either on behalf 
of the employee or the employer/insurer. This percentage 
appears to be relatively consistent from year to year.

Permanent partial cases with attorney Involvement Involve on

Temporary Disability Benefits: 
Permanent Partial Award:
Total

$20,000

w j m

$50,000



aver-age 50% - 60% more days of temporary disability than does 
the average 'permanent partial claim.

Rehabilitation Benefits and Permanent Partial Cases.

As can be seen on Exhibit 2, based .on WCIHS data, vocational 
rehabilitation benefits are provided to about 25% - 30% of all 
permanent partial cases.

Permanent partial cases involving rehabilitation involve on 
average 75% - 100% more days of temporary disability than does 
the average permanent partial claim.

Permanent Partial..D.istribuUon by Injury

Exhibit 3 shows the distribution of Injuries by budy part 
as indicated by WCIHS data for permanent partial cases. We 
note that although back injuries account for 27% of all cases, 
they account for 57% of all cases involving attorneys and 47% 
of a 1-1 cases involving rehabilitation.

Exhibit 4 provides a comparison of the Injury distribution 
indicated by the WCIHS data and that implicit in the NCCI law 
evaluation for permanent partial cases. It Is notable that 
the WCIHS data indicates significantly greater numbers of back 
injuries 1n Alaska than does the NCCI analysis. Similarly, 
there are indications of greater numbers of knee and shoulder 
injuries than anticipated 1n the NCCI analysis. We note that 
these types of injuries are generally those with the potential 
for greatly increased benefit awards under the proposed law.

We acknowledge that discrepancies in the injury distribution



may partially be. due to the problems 1n identifying permanent 
partial* cases 1n the WCIHS data base.

Exhibit 5 shows the relative average duration of temporary 
benefits by type of Injury. We note that back injuries have an 
average duration of temporary benefits that is 60% - BOS greater 
than average.

Distribution of-the Duration of Temporary Benefits to Permanent 
Part 1_a_L Claimants

Exhibit 6 shows the distribution of the length of durations 
of closed permanent partial claims with Injury dates from 1982 
through 1984. As can be seen on this exhibit, 1f all durations 
were limited to two years, as would be the case under a strict 
1nterpretation of the proposed law, the average duration would 
be reduced by 78%.

Distribution of. Cl a'imants bv ZIP Code

Exhibit 7 shows the distribution of claimants by ZIP code as 
recorded 1n the WCIHS data base.

It 1s notable that of claimants currently receiving fatal, 
permanent total, or temporary total benefits, approximately 30% 
are residing outside of Alaska.

Workers' Compensation Information Handling System
>ata Base

We were provided with a tape of the WCIHS. We understand that 
it contains records of all workers' compensation claims 1n 

^  Alaska beginning from January 1. 1982.
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In our analysis we built a data base consisting of permanent
0 *

partial claims. Due to limitations In the data base and 
difficulties associated with the Identification of the type of 
award for those claims settled with a compromise and release, 
we Identified a permanent partial claim as follows:

1. A claim with a payment code PPD (i.e., scheduled 
permanent partial).

2. A claim with a payment code UPD (i.e., unscheduled 
permanent partial)

3. A claim with a payment code MLT (1.e, multiple payment) 
and a body part code 420 (i.e., Back).

We are advised by personnel at the Workers' Compensation 
Division that these criteria would fairly accurately identify 
permanent partial cases.

We note that the data base described above contained about 800 
claims for each year, while unit statistical data indicates 
about 1,200 permanent claims per year. Possible reasons for the 
discrepancy 1n counts Include the broad definition of permanent 
partial used in the unit statistical plan, and the difficulty 
of identifying lump sum settlements as permanent partial cases. 
1n the WCIHS data base.

5: REVIEW QF NCCI PRELIMINARY EVALUATION QP SB322/HB352

In their preliminary evaluation of SB322/HB352, .the NCCI 
estimated the following Impact on costs:



9  Tittle 3: NCCI Preliminary Evaluation of SB322/HB352
* '"voe of In.iurv % of loss Effect
Fatal 3.0 -0.4%
Permanent Total 13.4 -0.1
Permanent Partial 50.2 *3.7
Temporary Total 5.1 -0.5
Medical 28.3 J U L

• 1.8
Definitional and System Changes -4.0
Total Combined Impact -2.3%

Hr-H Fatal< Permanent Total, and Temporary Total Estimates

The NCCI estimated cost reductions for fatal, permanent total, 
and temporary total reflect the impact of the reduction in the 
maximum weakly benefit limitation. The essential steps in the 
calculation of the estimated impact on costs were:

(]) Development of an assumed distribution of wage levels 
using countrywide data and adjusting to the actual wage 
level in Alaska.

(2) Use of countrywide data to obtain assumed distributions 
of the number of survivors in fatal cases.

(3) Calculation of total benefit costs under current law 
and under SB322/HB352 using (1) and (2).

We believe this approach provides a reasonable estimate of the 
impact of the change in the maximum benefit limit. In any 
case, overall cost savings from this change are so small that 
any variations from the assumptions of the calculation are 
likely to have very little impact on overall cost estimates.



I

#

® NCCI’ Permanent Partial Estimates.

The NCCI estimated cost reductions for permanent partial reflect 
the impact of changing the besls for calculating benefits from 
the current scheduled/unscheduled method to the medical impairment 
method. The estimate does not reflect possible chinges in 
temporary end rehabll1tatlon benefits paid to permanent partial 
claimants. These latter changes are presumably Included as 
part of the -4% 'Definitional and System Change" adjustment.

The NCCI analysis indicates the following changes in permanent 
partial award costs for different types of Injury:

Table 4: NCCI Estimated Permanent Partial Award Cost Change by 
Injury Type

NCCI Estimated
In.lurv Type Under Current Law C<??t Chiim—

Minor - Scheduled -69%
Minor - Unscheduled -65
Major - Scheduled +4
Major - Unscheduled +52

Thus, although the NCCI analysis Indicates very little overall 
change 1n costs, there are large changes by type of injury.

The essential steps 1n the NCCI calculation of the estimated 
impact on costs were:

1, Developing an assumed distribution of "major" Injuries 
and their healing periods using countrywide data.

2. Developing an assumed distribution of "minor" injuries |
and their healing periods using countrywide data.

@ 3. Assuming that all "*aj or" Injuries receive 37 weeks of
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• ’ rehabilitation while ■minor* Injuries receive more.

4.’ Assuming that healing periods in Alaska are double the 
countrywide periods.

5. Estimating total benefit costs under current and proposed 
laws on the basis of I through 4 for "major* and "sinor" 
Injuries separately.

6. Combining the estimates for "major" and "minor" Injuries
’ so that the resulting average permanent partial claim cost 
under current law balances to the estimated actual average 
permanent partial claim cost in Alaska. This step has 
the effect of modifying the countrywide distributions to 
more closely reflect actual conditions in Alaska.

Aside from problems in actually estimating benefits for a 
particular injury under the current and proposed laws, the 
indicated cost change calculated by the NCCI methodology is 
very sensitive to both the assumed length of healing period and 
the assumed current average permanent partial claim cost. The 
following table Illustrates this sensitivity:

Table 5: Increase in Permanent Partial Costs Indicated by NCCI
Methodology Under Various Assumptions

Assumed Current 
Avera “laim

Assumed Average Healing Periods

38,000*
45.000
55.000

+6.5% +3.7%* +1.4%
+10.9 +8.3 6.16.1

+15.5 +13.0 +10.8

Utilized by NCCI in their preliminary evaluation of



j ^  ■

\
\

Tha average, cl aim cost and healing period assumptions are 
closely related to the distribution of claims by injury type. 
Thus, the sensitivity 1n the NCCI methodology largely results 
from the fact that the new law produces radically different 
•cost changes depending on the type of Injury.

Our analysis of data from the Alaska Workers' Compensation 
Information Handling System (WCIHS) and from the unit statistical 
reports for Alaska enabled us to examine if and how the key 
assumptions 1n the NCCI analysis concerning permanent partial 
cases differ from the actual•situation 1n Alaska. In particular, 
we believe the actual average amount of a permanent partial 
case, the average healing period, and the distribution of 
injuries are all more unfavorable than assumed in the NCCI 
analysis, and point to the conclusion that the NCCI analysis 
understates the Hkely Impact of the proposed law on permanent 
partial cases.

We estimate a likely increase of 11% Instead of 3.7%, by using 
the NCCI method and a $50,000 average claim assumption. We 
utilized $50,000 rather than a higher value Indicated by the 
data 1n order to judgmentally recognize the perception that 
many claims with low Impairment ratings currently receive large 
awards. Had we used a higher value, a higher cost Indication 
would have resulted. Thus, without considering any changes 
except the proposed revision to the calculation of permanent 
partial awards, we estimate the following Impact on average 
costs:

-19-
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Temporary 'D isab i l i t y :
Permanent Part ia l  Award:
Total

Hence) we estimate the new law w i l l  Increase permanent part ia l  
award costs by 18% (excluding temporary benef i t s) .  I f  1t were 
desired to produce no overa l l  Increase 1n award costs, the 
proposed maximum for permanent pa r t i a l  awards should be reduced 
from $240,000 to $200,0.00.

In their preliminary analysis, the NCCI did not explicitly 
consider the Impact of the proposed limit of two years on 
temporary disability payments. As discussed earlier, we 
estimate that this limit, strictly applied, would reduce 
temporary total disability payments to permanent partial 
claimants 1n the WCIHS data base by 22%.

Additional factors that may affect the costs of permanent 
partial•cases include:

1. Attorney Involvement. Under the current law, about 30% of 
cases Involve attorneys. The proposed law, which bases 
determinations of disability strictly on medical evidence, 
may result 1n less litigation. However, the new law may 
also lead to less compromise and release agreements and 
litigation may increase due to Increased potential for 
reopenings.

2. Rehabl111a11 on The reform-of the rehabilitation process 
may lead to cost savings. However, these savings may be

E U l i u I T ^  8 " ’ £]L2£J2JL£l 

$ 2 0 , 0 0 0  $ 2 0 , 0 0 0

_I£Lm  35.500 +18%
$50,000 $55,500 +11%



 -----      im- im

’ offset by Increasing t h e  H » 1 t  on vocational programs from
P '37 weeks to two years.

$

3. Administration The cost implications of the new law 
depend significantly on Its administration and the extant 
to which strict adherence to its time limits, definitions 
etc. are possible.

4. Unit Statistical Plan Definition As noted earlier, not 
all cases classified 1n unit statistical reports as 
permanent partial involve permanent partial awards, and 
also, loss amounts Include ceirtaln attorney fees and 
payments to rehabilitation providers, etc. This fact 1s 
Implicitly recognized 1n our selection of an average 
claim cost of $50,000 rather than higher values Indicated 
by the data.

I
w Considering these and other factors, we estimate the proposed 

law will decrease temporary benefit costs for permanent partial 
claims by 20X .  To summarize, we estimate the following overall 
Impact on average permanent partial costs:

1 »

Current. P.r.p-D.Q s.e_d

Temporary Disability: $20,000 $16,000 -20%
Permanent Partial Award: 30,QQQ 35 . 5QQ. +18%
Total $50,000 $51,500 +3%

He note that 1f the maximum permanent partial award amount were 
reduced to $200,000 so that there was no net Indicated increase 
1n the cost of permanent partial awards, there would be a net 
Indicated decrease 1n permanent partial costs of about 8%.
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MCC.I D f i f l n l t l m l  jM J L is li f l Change Es.t.1 matfts

In their preliminary evaluation, the NCCI included an adjustment 
of -4% to account for aspects of the proposed law not explicitly 
evaluated. We understand the >4% was selected by judgment.

Using data from the WCIHS, we were able to provide some 
quantitative measure of the impact on the provisions of the new 
law relating to claimants living out of state.

Claimants Living Out of Sta_te

As discussed earlier, based on the distribution of claimant's 
ZIP eodes 1n the WCIHS data base, approximately 30% of claimants 
now receiving temporary total, fatal, or permanent partial 
benefits reside out of state.

We judgmentally estimate that benefits for out of state claimants
are reduced by 25% under the proposed law and that 20% of all 
claimants are affected. This Implied a 5% (- 20% x .25) reduction 
1n temporary total, fatal, and permanent total benefit costs.

The assumption that 20% of claimants will receive reduced benefits 
rather than 30% as Indicated by the WCIHS data is to recognize
that 1f the new law 1s Implemented, the percentage of out of state
claimants is Hkely to drop as claimants lose an Incentive to 
leave Alaska.

•

6: HiR ESTIMATE COST IMPACT OF SB322/HB352 

He estlmite the follo»1ng Impact on costs:



•
0 Perma­

Permanent
Partial Temp­

A:

•• •
•

Cost Under Current 
Law

L i l l i

3.0%

nentTotal
13.4%

Temp­
orary
20.1%

Award
30.1%

orary
m i l

6.1%
t ltd lS L ll

28.3%
Total
100.0%

& Award 1 . 0 0 0 1 . 0 0 0 1 . 0 0 0 1.180 1 . 0 0 0 1 . 0 0 0

C: Weekly Benefit 
Maximum 0.996 0.999 0.950 1.000 0.995 1 . 0 0 0

0 : Out of State 
Claimants 0.950 0.950 1 . 0 0 0 1 . 0 0 0 0.950 1 . 0 0 0

E: Duration of Temp­orary Benefits 1 , 0 9 9 1 JLQJD. 0,800 1 . 9 9 9 LJ2.95.

F: Overall Impact 
(AxBxCxD) 0.946 0.949 0.760 1.18 0.945 ; >. ooo

G: Cost Under Proposed 
Law (AxF) 2.8% 12.7% 15.3% 35.5% 4 . 8 % 28.3% 9 9 . 4 %

We thus believe the proposed law 1s likely to have little overall 
^  impact on total costs. We note the following:

1. If the proposed permanent partial award maximum were 
reduced to $200,000, we estimate there would likely be . 
little overall change 1n permanent partial award costs 
from present levels, and overall costs of the program 
would be reduced by about 6%.

2. We believe we have Implicitly factored into our estimates 
all aspects of SB322/HB352 identified earlier as Impacting 
costs.

3. The estimates above anticipate strict adherence to the 
provisons of SB322/HB352.

4. We again stress that the proposed reform of permanent
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partial benefits 1s difficult to estimate accurately and 
^  wê believe' there 1s considerable risk that significant

variances from our projections exist.

5. It roust be recognized that there 1s significant 
— variability in any actuarial estlroate of future workers*

. compensation costs, and that variations from estimates 
presented 1n this report are likely.
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COMPASS  Article 
W o r k e r s’ Comp Reform
Labor P erspect ive by Robert Anders

W o r k e r s’ Comp Reform: An E m p l o y e e’s Perspe ctive

W o r k e r s’ compen s a t i o n  should be exactly what those two 

words describe. It is not lawyer, doctor, c hirop r a c t o r  or 

v ocational rehabilitat ion compensation. The system was designed 

to compensate  an injured w or ker for lost time and wages and to 

help return an employee back to product ive work. In Alaska, 

that system is failing.

R e a l i z i n g  that Alaskan employers pay an extremely high 

rate for w o r k e r s’ com p  coverage, labor representatives worked 

c ooper a t i v e l y  with manage m e n t  to search for ways to lower the 

cost of insurance for employers while improving the system for 

injured workers. The proposed bill before the legislature 

accomplishes that goal.

The process followed in p r e p a r i n g  the current proposal 

was one of give and take. Both sides brough t their specific 

goals and issues to the table and n e g otiations over very 

sensitive issues became strained at points.

The end result has p roven what the real m e aning of 

i a bor -management  c o o p e r a t i o n  is all about. W o r k i n g  t o g e t h e r  to 

solve problems and improve the system for b o t h  in the process 

has truly resulted in a w i n - w i n  situation for labor and 

m a n a g e m e n t .

- more -
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From l a b o r’s perspective the bill p r o v i d e s  many benefits. 

The m i n i m u m  w eekly benefit will be raised from $110 to $154 

while the maximum will be dropped from $1100 to $700. Labor 

feels this is necessary to b ette r provide for i n dividuals at the 

low end of the scale.

Out of 365 permanen t partial d i s a b i l i t y  cases in 1985, 

only 11 were able to claim over $700 p e r  week. The vast 

m a j o rity of cases come at the low end. By r a i s i n g  m i n i m u m s  we 

will be able to provide a ssis tance for those who most need it. 

The bill will also authorize v e s t e d  p e n s i o n  and p rofit shari ng 

benefits to be included when  d e t e r m i n i n g  an avera ge w e e k l y  wage.

The changes p r o p o s e d  in the p e r m a n e n t  partial disab i l i t y  

rating structure will s i g nific antly increase p a y ments  to the 

more severly injured workers while p u tting r easonabl e time 

limits on the length of time some benefits may be paid.

E m p loyer disputes over who is r e s p o n s i b l e  to pay claims 

can cost an employee their life savings, home and possessions. 

The proposed legislation would reduce the effects of those 

disputes on the worker by requiring the last e m p l o y e r  of a 

worker to pay claims until a dispute is resolved. This will 

ensure w o r k e r’s that they are quickly and adequ a t e l y  

c o m p e n s a t e d .

The bill would p r o hibit d i s c r i m i n a t i o n  against work ers 

who have filed workers' comp en s a t i o n  claims.

Vocational r e h a b ilitation was an area labor and 

m anag ement both felt was n e c e s s a r y  to change. The bill w o u l d  

make acceptance of rehabilitation services v o l u n t a r y  rather than 

m a n d a t o r y .



First, under the present system i t’s es t i m a t e d  that many 

of those who enter a r e h a b i l i t a t i o n  plan r eturn to their prior 

occupation or an occupation  of thei r c h o os ing as is evidenced by 

the fact that 90 percent of all co mpromise and release 

agreements waive v ocati onal rehabilitation.

Second, when carriers control a m a n d a t o r y  rehab i l i t a t i o n  

system t h a t’s tied to the claims process, as is done now, ther^ 

are abuses on b o t h  sides and a lack of trust w h i c h  results in 

pr o g r a m  failure.

Labor supports a v o l u n t a r y  p r o g r a m  w h i c h  takes service 

provider selection away from the carriers and removes it from 

the claims process. The end result should be more c oop eration  

from the injured w orker  and those p r o v iding l-ehabilitation 

services, less litigation  and lower costs.

The injured worker will have control over the 

rehabi litation plan along w i t h  a quick m e t h o d  t o  resolve 

disputes over h o w  the plan is carried out.

Labor agreed w i t h  manage m e n t  that language to preven>, an 

avalanche of stress claims is necessary. This bill would 

provide adequate guidelines necessary to make these 

determinations. Without this preve n t a t i v e  measure, w e ’re going 

to see the floodgates to stress claims open c a u s i n g  further rate 

hikes and lost jobs.

Labor also supports denial of benefits to an employee who 

knowingly misre p r e s e n t s  his physical c o n d ition  p r i o r  to 

employment. If an employee wit hholds information, he could be 

e n dan gering himself or others since, i t’s not known what duties 

that employee may be required to perform.
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Labor's belief in s u p p o r t i n g  these and other changes is 

that a greater portion of w o r k e r  c o m p e n s a t i o n  dollars will be 

direc t l y  allocated to injured w o r kers while p r o v i d i n g  for a cost 

effective, equitabl e p r ogram  w h i c h  provides incentive for 

injured w o rkers to return to work.

As expected, some attorneys  and members of the medical 

p r o f e s s i o n  have cr iticized our efforts b e cause we focused our 

conce r n s  on the litigation  and d isputes that are presently built 

into the system. I would h o p e  t h a t  reasonabl e minds wou ld put 

c o n cerns for injured worker’s a head of v e s t e d  financial interests 

such as those w h i c h  are h e l d  b y  t h e  critics of our efforts.

In p r o p o s i n g  the changes n o w  b e fore legislators, both  

labor and m a n a g e m e n t  r e a lized some m a j o r  issues are yet to be 

addressed. Both parties agree the process to reform the current 

system must continue. The c o m p l e x i t y  of the issue will require 

our cooperative, o n g o i n g  e ffort in the years ahead but we are 

off to a p o s itive beginning.
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RESIDUAL MARKET RATE DIFFERENTIAL

The l o s s  e x p e r ie n c e  o f  th e  r e i n s u r a n c e  p o o l s  has been h i g h e r  th a n  v o l u n t a r y  
m a rk e t  f o r  many y e a rs  i n  a lm o s t  e v e r y  s t a t e .  T h i s  i s  as w o u ld  be e x p e c te d  
s i n c e ,  on a v e ra g e ,  company u n d e r w r i t e r s  a r e  a b le  t o  i d e n t i f y  th e  b e t t e r  
i n s u r e d s .

The a s s ig n e d  r i s k  p l a n  o p e r a t e d  b y  NCCI p r o v i d e s  a mechan ism  f o r  a l l  e m p lo y e rs  
t o  o b t a i n  w o r k e r s  c o m p e n s a t io n  i n s u r a n c e .  The r e i n s u r a n c e  p o o l s  have  been 
d e v e lo p e d  f o r  c a r r i e r s  t o  s p re a d  th e  a v e ra g e  l o s s  e x p e r ie n c e  t o  each  c a r r i e r  
e q u a l l y .  C a r r i e r s  w r i t i n g  99 .9%  o f  t h e  w o r k e r s  c o m p e n s a t io n - i n s u r a n c e  i n  P o o l  
s t a t e s  a r e  i n  th e  N a t i o n a l  R e in s u ra n c e  P o o l .  A c o m p a r is o n  o f  th e  l o s s  r a t i o  
( i n c u r r e d  l o s s e s  r s t a n d a r d  p rem ium ) o f  t h e  r e i n s u r a n c e  p o o l s  t o  th e  v o l u n t a r y  
m a rk e t  l o s s  r a t i o  c o n s i s t e n t l y  shows th e  a s s ig n e d  r i s k s  have  h i g h e r  l o s s  
r a t i o s .

An a s s ig n e d  r i s k  i n  A la s k a  i s  c u r r e n t l y  s u r c h a r g e d  10% above  th e  r a t e  f o r  
w o r k e r s  c o m p e n s a t io n  as a v o l u n t a r y  r i s k  (15% f o r  a i r c r a f t  c l a s s i f i c a t i o n s ) .  
T h i s  s u r c h a r g e  does n o t  f u l l y  com pensa te  f o r  t h e  i n c r e a s e d  lo s s e s , -  t h e r e f o r e  
th e  v o l u n t a r y  r i s k s  a r e  s u b s i d i z i n g  th e  a s s ig n e d  r i s k s '  l o s s e s .  The r e s i d u a l  
m a rk e t  r a t e  d i f f e r e n t i a l  i s  i n t e n d e d  t o  more a c c u r a t e l y  d i s t r i b u t e  th e  w o rk e r s  
c o m p e n s a t io n  l o s s e s  among th e  v o l u n t a r y  and  r e s i d u a l  m a r k e t s .  T h i s  i s  accom­
p l i s h e d  t h r o u g h  th e  use  o f  a s e l e c t e d  d i f f e r e n t i a l  o f  20%. The i n c r e a s e  i n  
p rem ium  due t o  th e  change  f r o m  a 10% s u r c h a r g e  t o  a 20% d i f f e r e n t i a l  i s  9 .1% , 
( 1 .0 9 1  = 1 .2 0 0  t 1 . 1 0 0 ) .  The a c t u a l  i n d i c a t i o n  i n  A la s k a  i s  37%. The c o u n t r y ­
w id e  i n d i c a t i o n  i s  a 50% d i f f e r e n t i a ' l .  I n  a d d i t i o n  t o  r e d u c in g  t h e  s u b s id y  o f  
t h e  r e s i d u a l  m a r k e t  b y  t h e  v o l u n t a r y  m a r k e t ,  th e  r e s i d u a l  m a rk e t  r a t e  d i f f e r e n ­
t i a l  w i l l  a l l o w  s u b s ta n d a r d  r i s k s  t o  be w r i t t e n  v o l u n t a r i l y  a t  a r a t e  be tw een  
t h e  v o l u n t a r y  r a t e  and  th e  r e s i d u a l  m a r k e t  r a t e .  T h i s  w i l l  r e d u c e  t h e  number 
o f  a s s ig n e d  r i s k s .

The vo lum e  and l o s s  r a t i o  o f  th e  r e s i d u a l  m a rk e t  t e n d  t o  f l u c t u a t e  o v e r  t im e .  
H ow eve r ,  t h e  r e s i d u a l  m a r k e t  r a t e  d i f f e r e n t i a l  i s  i n t e n d e d  t o  re m a in  c o n s t a n t  
o v e r  t im e .  The s e l e c t e d  v a lu e  o f  20%, lo w e r  t h a n  th e  i n d i c a t i o n  i n  a lm o s t  
e v e r y  s t a t e ,  w i l l  be p r o p o s e d  t o  be i n  e f f e c t  u n t i l  f u r t h e r  r  ' t i c e .  The
v o l u n t a r y  r a t e s  w i l l  be lo w e re d  t o  r e f l e c t  th e  e f f e c t  o ^  th e  d i f f e r e n t i a l .  The 
r e d u c t i o n  i n  v o l u n t a r y  r a t e s  depends on th e  a p p r o v e d  r e s i d u a l  m a r k e t  r a t e
d i f f e r e n t i a l  and  th e  p r o j e c t e d  r e s i d u a l  m a rk e t  p rem ium  s h a r e .  The { .» -o je c te d
r e s i d u a l  m a r k e t  p rem ium  s h a re  i s  6 .6% . T h i s  i s  th e  l a r g e s t  r e s i d u a l  m a rk e t  
p rem ium  s h a re  o f  th e  l a t e s t  f o u r  p o l i c y  y e a r s .  The s e l e c t i o n  o f  th e  l a r g e s t  
m a rk e t  s h a re  i s  i n t e n d e d  t o  r e f l e c t  th e  r e c e n t  g r o w th  i n  th e  number o f  a s s ig n e d  
r i s k s .  H ow eve r ,  t h i s  p ro g ra m  i s  e x p e c te d  t o  re d u ce  th e  number o f  a s s ig n e d  
r i s k s .  T h e r e f o r e ,  as e x p e r ie n c e  u n d e r  t h i s  p ro g ra m  a c c u m u la te s ,  t h e  a v e ra g e  
m a rk e t  s h a re  w i l l  r e p l a c e  th e  above e s t im a t e  i n  t h e  d e t e r m i n a t i o n  o f  th e
v o l u n t a r y  r a t e  r e d u c t i o n .

F o r  t h e  c u r r e n t  A la s k a  f i l i n g ,  th e  v o l u n t a r y  r a t e  o f f s e t  i s  .9 94  ( - 0 . 6 % ) .  
T h e r e f o r e ,  t h e  v o l u n t a r y  m a rk e t  p rem ium  l e v e l  change needed  i s  +13 .8%  ( 1 . 1 3 8  = 
1 .1 4 5  x  . 9 9 4 ) .  The r e s i d u a l  m a r k e t  p rem ium  l e v e l  change need i s  +24 .2%  ( 1 . 2 4 2  
= 1 .1 3 8  x  1 . 0 9 1 ) .

0 5 3 7 8 6 - A K - 0 0 0 1 .0.0
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Attached are the following exhibits:

1. Alaska Indicated Differential

2. Countrywide Indicated Differential

3. Calculation of the Voluntary Rate Offset

053786-AK
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#

ALASKA

A s s ig n e d  R is k  E x p e r ie n c e  Compared w i t h  V o l u n t a r y  E x p e r ie n c e  

P o l i c y  Y ea rs  1981 th r o u g h  1984 as o f  December 31 ,  1985

(U n d e ve lo p e d )

E a rn ed  Prem iums
Amount % o f  V o l u n t a r y

A l l  F i s k s  5 2 3 ,1 6 4 ,1 9 3
A s s ig n e d  R is k s  2 3 ,1 2 1 ,7 8 7  4 . 6 2
V o l u n t a r y  R is k s  5 0 0 ,0 4 2 ,4 0 6

Lo s se s  I n c u r r e d

O

Amount % o f  V o l u n t a r y

A l l  R is k s  2 8 0 ,8 1 4 ,7 4 3
A s s ig n e d  R is k s  1 6 ,7 1 4 ,0 8 2  6 .3 3 °
V o l u n t a r y  R is k s  2 6 4 ,1 0 0 ,6 6 1  100 .0 0 °

I n d i c a t e d  D i f f e r e n t i a l  f o r  A s s ig n e d  R is k s

1 A s s ig n e d  R is k  Lo sses  as a P e r c e n t  o f  V o l u n t a r y  6 .3 3 °

2 .  A s s ig n e d  R is k  Prem iums as a P e r c e n t  o f  V o l u n t a r y  4 .6 2 °

3 .  I n d i c a t e d  D i f f e r e n t i a l  ( 1 ) / ( 2 )  1 .3 7

4 .  N a t i o n a l  C o u n c i l  S t a t e  # I n d i c a t e d  D i f f e r e n t i a l  1 .5 0
(F rom  E x h i b i t  2)

5 .  F o rm u la  I n d i c a t i o n  (See N o te )  1 .4 4

6 .  S e le c t e d  D i f f e r e n t i a l  1 .2 0

N o te :

F o rm u la  = S t a t e  I n d i c a t e d  D i f f e r e n t i a l  *  Z +
( 1 - Z )  *  N a t i o n a l  C o u n c i l  S t a t e s  # I n d i c a t e d  D i f f e r e n t i a l

w he re  Z = S t a t e  A s s ig n e d  R is k  Prem ium ( m i l l i o n s )
S t a t e  A s s ig n e d  R is k  P rem ium ( m i l l i o n s )  + 2 5 .0

# F -cc ludes  s t a t e s  w i t h  S t a t e  Funds and  Open C o m p e t i t i o n  s t a t e s .

053786 -AK
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E x h i b i t  2

f t Countrywide*

Residual Market Experience Compared with Voluntary Experience 

Policy Years 1981 through 1933 valued as of December 31, 1984

(Undeveloped)

Countrywide 
Residual M arket  
Volunt ary

Standard Earned Premiums
Amount
(000)

12,143,967
845,638

11,298,329

Percent of Voluntary

7.48%
100.00%

Countrywide 
Residual Market 
Volunta ry

Incurred Losses
Amount
(000)

7,536,907
761,812

6,775,095

Percent of Voluntary

11.24%
100.00%

Indicated Differential for Residual Market Experience

1. Residual M a rket  L o s s e s‘as Percent of Voluntary 11.24%

2. Residual Market Premiums as Percent of Voluntary 7.48%

3. Indicated Differential (1)*(2) 1.50

Excludes: States with State Funds
States with Competitive Rating  Laws 
States not in the National Reinsurance Pool

#
053786-AK
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