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L e t t e r  t o  R e p r e s e n t a t i v e  J o h n  S u n d
A p r i l  2 0 /  1 9 8 8
P a g e  T h r e e

by insurance carriers, throu?h a reduction in defense attorney 
fees, the carriers ability ^efend itself would be reduced 
beyond the limitations already imposed by the Compensation Act 
and amounts paid for compensation and medical expenses would 
certainly increase as a result* Therefore, adoption of this 
proposal would not reduce total costs and I suspect that the 
end result would be an increase in overall system costs.

For all of these reasons, I would urge you to eliminate any 
amendment which requires the Board to review and approve 
defense attorneys' fees. This is particularly appropriate in 
light of the fact that, to my knowledge, there is no data to 
suggest that defense costs are a significant factor in 
contributing to the insurance premium crisis that presently 
exists.

I greatly appreciate your consideration o f these matters.

Ve ry  t r u l y ,

RJW/llg
7674k /



MT M A RJO R IE  T. U N D E R , M A ., C .R.C ., C J.R .S.
V oud on il Rchrbiliution CounselorL S E R V I C E S

9111 Vanguard Drive 
Anchorage, Alaska 99507 
(907) 344-3341

A p r i l  5 ,  1 9 8 8

3und APR 1 1 1988
H ou se  o f  R e p r e s e n t a t i v e s  
J u n e a u ,  A l a s k a  9 lJ 8 1 1
Res SB 3 2 2
D e a r  R e p r e s e n t a t i v e  S u n d :
T ha  f o l l o w i n g  rapraaant* my f a a l i n g a  i n  s u p p o r t  o £ a a h o d u l i n g  a l l  
i n j u r i e s  u s i n g  t h a  W h o le  P e r s o n  t h e o r y  u n i e r  t h a  a k a  G u id aB  
i n s t e a d  o f  u s i n g  t h a  w a g e - l o e s  c o n c e p t .
Ac a r e h a b i l i t a t i o n i s t ; I  b e l i e v e  t h a t  a n y  s y s t e m  f o r  
c o m p e n s a t i n g  d i s a b i l i t y  o f  a n y  s o r t  tw nd s  t c  c o n t r i b u t e  t o  t h e  
d e g r e e  o f  d i s a b i l i t y  b y  r e d u c i n g  t h e  n o rm a l  e c o n o m ic  i n c e n t i v e s  
f o r  r e t u r n  * o  w o r k .  I  b e l i e v e  t h a t  s c h e d u le d  s y s t e m s  seem  t o  
o f f e r  a n  a d v a n t a g e  o v e r  wage l o s s  s y s t e m s  i n  t h a t  t h e y  
d i s c o n t i n u e  t h a  d a p a n d o n o y  r a l n t i o n o h i p  b a fe w o o n  t h a  w o r J t a r  a n d  
t h e  i n s u r a n c e  com pany  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T h a t  
m i n im i z e *  t h e  e f f e c t  o f  c o m p e n s a t i o n  on  f u n c t i o n a l  o v e r l a y  and  
i n c e n t i v e s  f o r  r e t u r n  t o  w o r k .
S c h e d u le d  s y s t e m s  a l s o  m in im i z e  t h e  n e c e s s i t y  f o r  i n s u r a n c e  
c o m p a n ie s  t o  m a i n t a i n  r e l a t i v e l y  l a r g e  n um be rs  o f  r e s e r v e s  
a g a i n s t  t h e  p o t e n t i a l  o f  f u t u r e  wage l o s s ,  a v e r y  e x p e n s i v e  
p r o p o s i t i o n  i n  t h e  c u r r e n t  i n s u r a n c e  r a t i n g  s y s t e m .  By  r e m o v in g  
t h e  i n t e r e s t  o f  t h e  c l a im a n t  and  h i s  a t t o r n e y  t o  b u i l d  aw a rd s  
b a s e d  on  wage l o s s ,  s u b s t a n t i a l  s a v i n g s  i n  c o s t s  s h o u l d  be 
r e a l i z e d .  B y  d i s c o n t i n u i n g  t h e  r e l a t i o n s h i p  w i t h  t h e  i n s u r a n c e  
com pany  a t  t h e  e a r l i e s t  p o s s i b l e  t im e ,  t h e  c l a im a n t  w i l l  a l s o  
d i s c o n t i n u e  h i s  r e l a t i o n s h i p  w i t h  h i s  a t t o r n e y  s o o n e r ,  t h u s  
r e d u c i n g  l i t i g a t i o n  (w h ic h  I  b e l i e v e  w i l l  b e  h e a v y  a t  f i r s t . )
D e s p i t e  t h e  c r i t i c s  a n d  a c t u a r i a l  r e p o r t s ,  I  know t h a t  w h i l e  t h e  
c u r r e n t l y  s c h e d u le d  aw a rd s  may i n c r e a s e ,  t h e  u n s c h e d u le d  aw a rd s  
w i l l  d e c r e a s e  and  b e  m o re  p r e d i c t a b l e .  P l e a s e  g i v e  e v e r y  
c o n s i d e r a t i o n  t o  s u p p o r t i n g  t h i s  b i l l .

Y o u r s , t r u l y ,
, •

T .  L i n d e r ,  m . a . , c r c , c i r s

i



m t M A RJO R IE  T. L IN DER , M.A., C .R.C ., CJ.R .S .
Vocational Rehabilitation Counselor

T J  SERVICES
9111 Vanguard Drive 
Anchorage, Alaska 99507 
(907) 344-3341

March 23, 1988

Representative John Sund 
Pouch V 
Juneau, Alaska

Dear Representative Sund:

I am a vocational rehabilitation counselor who has worked in 
Alaska in the workers' compensation system for ten years, which 
gives me a uniaue vantage point. T also wnr>»4 on -tho wcca rohab 
committee. Thus,. I believe I understand the intent of the 
proposed legislation.

Rehabilitation under the current Alaska Workers' Compensation 
Syetero reminds me of the movie, "Requiem for a Heavy Weight," 
which deals with a no longer popular but aging boxer, His trainer 
and manager arrange a phony wrestling match for this once proud 
athlete and then they bet against him. Like the movie's 
protagonist, the injured worker, in the course of his claim, must 
enter an arena he does not want, participate in a contest he does 
not ohcose, and purposely throw the fight to support others who 
bet against him, If he works hard to preserve his income, under 
the wage loes concept, he receives no money, I have seen many a 
frustrated claimant utilize rehabilitation not to advance himself 
but to advance hia claim. Likewise, I have seen many an insurance 
company utilize rehabilitation services to decrease the value of 
the claim. Both are a waste of time, energy, and m o n e y 1

I believe that SB322 provides the claimant with an alternative to 
winning by losing. By scheduling all injuries, tha claimant can 
obtain a settlement based on the degree of medical impairment and 
help himself without hurting his claim. By requiring the claimant 
to invest the proceeds from his claim into his own support during 
his rehabilitation program should the program's length extend 
past medical stability, the system can attend to more motivated 
clients and promote early intervention. By reducing the amount of 
s u p p o r t  provided after medical stability, the system will 
d i s c o u r a g e  c r i p p l i n g  d e p e n d e n c y .  By m a k i n g  participation 
voluntary, the system will encourage freedom of choice. The 
increased length or training programs should make bonafida 
programs more possible.

While I hope I have your attention, I wish to comment on a recent 
amendment which came out of the House Labor and Commerce 
Committee regarding a Board order to change the epecialty-of the 
Board selected IME physician from that of the treating physician.

1



Some people have dubbed thie the "chiropractic amendment". I 
believe the isaue is much larger than chiropractor vs. M.D, It 
has to do with the Board's right to have complete information to 
make an informed decision without requiring the employer to put 
on an expensive hearing and the employee to incur delays in swift 
adjudication of his case. It has to do with quality medical 
attention. For instance, I can think of cases in which the 
claimant naively chose the wrong specialist as his treating 
physician. I remember a claimant who was utilizing a pulmonary 
specialist to treat her back pain. I remember a claimant who was 
misdiagnosed by a GP as having a herniated disc whan che 
claimant's real problem was a disc spaoe infection (a life 
threatening problem, I might a d d ) , I remember a chiropractor who 
alleged that a plantar wart was somehow related to a female 
claimant's lifting a cow. Yet another c l a i m a n t’s cancer of the 
spine was missed by his family practioner from whom he sought 
care after he experienced back pain on the job. obviously, all of 
those folks were treating with the wrong specialist for their 
problem. Had it not been for an IME ordered by the employer, no 
one would have had appropriate information. In these cases, the 
IME physicians' opinions radically differed from the claimants' 
treating physicians, Under the House amendment outlined, the 
Board would be limited to selecting yet another inappropriate 
specialist for the claimant's problem. Somehow, this does not 
make sense in either the name of justice or the quality medical 
care.

Yet one more amanCai'nt to the bill disturbs me. This one has to 
do with a mandated .roll back in insurance rates. I believe the 
proposed bill, should it not be tampered with, has at least a 6% 
reduction in costs built into it. My understanding is that a new 
NCCI report c o r r o b o r a t e  this belief. However, having a roll back 
in rates thwarts the free enterprise system. It may well chase 
carriers from Alaska leaving only one Alaskan based company. 
Creating a monopoly may foster opportunism, I strongly urge 'ou 
to reconsider this additive, which I believe will prevent healthy 
competition and eventually raise the insurance rates.

In short, Z support the original Senate Bill negotiated by the 
Labor Management Task Force and no House substitute. I invite you 
to call on me to provide information to you or your committee. 
Please thank Sherry Kockman for being responsive to my comments 
when I telephoned her last week.

Yours truly,

Marjorie T. Linder, M.A.,CRC, c i r s



Section 10 AS 23..30.041

(e) (2) other jobs that exist in the labor market that the
employee has held or received training for within 10 years before 
the injury or that the employee has held following the injury/ in 
either case for a period long enough to obtain the skills to 
compete in the labor market according to specific vocational 
preparation codes as described in the "Selected Characteristics 
of Occupations."

/



TESTIMONY ON SB 322 ' 5 ^ S - rUfc\ FRANK THOMAS-MEARS
WORKERS' COMPENSATION REFORM Vtsri ̂  ALASKA CHAPTER

AMERICAN SUBCONTRACTORS ASSOCIATION

MY NAME IS FRANK THOMAS-MEARS. I AM THE SECRETARY OF THE ALASKA CHAPTER OF 
THE AMERICAN SUBCONTRACTORS ASSOCIATION AND I AM TESTIFYING IN THEIR BEHALF 
TODAY.

FIRST, LET ME SAY WE ARE EXTREMELY SUPPORTATIVE OF THE ACTIONS OF THE 
LABOR/MANAGEMENT TASK FORCE AND OF THE WORKERS' COMPENSATION COMMITTEE OF 
ALASKA. WE APPLUAD THEIR COLLECTIVE EFFORTS. EACH INDIVIDUAL HAS 
DELIVERED ON THEIR PERSONAL COMMITTMENTS TO EFFECT REASONABLE CHANGES IN 
THE WORKERS' COMPENSATION SYSTEM AND THEY DESERVE OUR SUPPORT.

OUR APPRECIATION ASIDE, WE ARE NOT SATISFIED WITH THE FINANCIAL RESULTS OF 
SB 322.

SIXTEEN MONTHS OF NEGOTIATIONS HAVE ONLY MITIGATED A FUTURE .EMIUM 
INCREASE. THESE NEGOTIATIONS HAVE NOT REDUCED CURRENT P R E K . A»IS BY 15% AS 
WAS AGREED TO BY ORGANIZED LABOR AND MANAGEMENT. AND I THINK IT'S 
NOTEWORTHY HERE THAT THE ORIGINAL GOAL OF THE LABOR/MANAGEMENT TASK FORCE 
WAS A 30% REDUCTION IN CURRENT PREMIUMS.

WE ARE NOT SATISFIED WITH THE LEGISLATIVE RESPONSE MANDATING A PREMIUM 
DECREASE FROM THE INSURANCE COMMUNITY. WHY SHOULD THESE FREE ENTERPRISE 
INSURANCE CARRIERS BEAR THE FINANCIAL BURDEN OF WRITING WORKERS' 
COMPENSATION BUSINESS IN ALASKA AT A LOSS. WHY MAKE THEM RESPONSIBLE FOR 
THE SHORTCOMINGS OF THE SYSTEM.

WHILE WE APPLAUD THE INSURANCE INDUSTRY ON ONE HAND FOR VOL'INTARILY 
REDUCING THEIR PREMIUM LEVELS, WE ARE CRITICAL OF THE PROCESS AND METHOD EY 
WHICH THEY ARRIVED AT THIS COLLECTIVE ACTION. WE DO NOT BELIEVE THE 
PROCESS (and let me emphasis process) BY WHICH THEY ARRIVED AT THIS 
CONSENSUS IS IN THE BEST PUBLIC INTEREST.

SO HERE WE ARE TODAY, AFTER ALL THE NEGOTIATIONS AND POLITICING, WITH 
ALASKAN COMPANIES STILL UNABLE TO COMPETE WITH OUTSIDE FIRMS DOING BUSINESS 
IN OUR STATE. AFTER ALL THIS, WE STILL HAVE ONE OF - IF NOT THE MOST - 
EXPENSIVE WORKERS' COMPENSATION SYSTEM IN THE NATION.

SO WHERE DO WE STAND ON THE ISSUE OF WORKERS' COMPENSATION REFORM AND SB 
322.

FOR OUR OWN SELF-PRESERVATION, WE SUPPORT PASSAGE OF SB 322.

WE HAVE WITNESSED THE DEMISE OF MANY CONTRACTORS AND SUPPLIERS DURING 1987 
AND 1988. IN MANY INSTANCES, THE INCREASED COST OF WORKERS' COMPENSATION 
WAS THE FINAL STRAW THAT BROKE THE CAMEL'S BACK.

IF THIS LEGISLATION IS NOT PASSED, AND ALASKAN CONTRACTORS AND SUPPLIERS 
MUST ABSORB A PROJECTED 25% TO 30% PREMIUM INCREASE, MANY MORE OF US WILL 
DEMISE IN 1989 AND 1990.

TO REPEAT, WE ADAMANTLY STAND BEHIND PASSAGE OF SB 322.

NOW TO THE GOVERNMENT'S SIDE OF THE WORKERS' COMPENSATION EQUASION.

*
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REFORM
FRANK THOMAS-MEARS

ALASKA CHAPTER
AMERICAN SUBCONTRACTORS ASSOCIATION

WE FEEL THAT THE STATE OF ALASKA HAS A DUTY TO THE CITIZENS AND BUSINESSES 
OF THIS STATE TO ADEQUATELY ENFORCE OUR WORKERS' COMPENSATION LAWS AND 
REGULATIONS. IN MANY INSTANCES, WE DO NOT FEEL THE STATE HAS DONE AN 
ADEQUATE JOB.

WE HAVE LAWS CURRENTLY IN EFFECT THAT REQUIRE ALL BUSINESS ENTITIES DOING 
BUSINESS IN ALASKA TO HAVE WORKERS' COMPENSATION WITH ALASKA BENEFIT 
L E V E L S .

THE DEPARTMENT OF LABOR IS CHARGED WITH THE RESPONSIBILITY TO ENFORCE THIS 
LAW. IN OUR OPINION, THE DEPARTMENT OF LABOR HAS INEFFECTUAL IN CARRYING 
OUT ITS DUTY AND IT HAS COST BUSINESS IN OUR STATE VERY DEARLY. WE DO NOT 
BELIEVE THIS IS BECAUSE THE DEPARTMENT OF IAPOR LACKS THE WILL OR 
INCLINATION TO DO SO, WE BELIEVE IT IS BECAUSE THEY ARE NOT ADEQUATELY 
FUNDED.

WE UNDERSTAND THAT COMMISSIONER SAMPSON INHERITED THE CURRENT SYSTEM AND IS 
NOT RESPONSIBLE FOR ITS PAST FAILURE TO ADEQUATELY POLICE ENFORCEMENT OF 
THIS LAW. WE HAVE EVERY FAITH THAT HE WILL TAKE PERSONAL ACTION TO 
INCREASE THE ENFORCEMENT BUDGET FOR HIS DEPARTMENT TO RAISE THE STANDARDS 
OF ENFORCEMENT TO ACCEPTABLE LEVELS.

THE DIVISION OF INSURANCE, IN THE PAST, HAS NOT ADEQUATELY RESPONDED TO 
THEIR ROLE AS h PUBLIC REGULATOR AND FACILITATOR OF RULES, REGULATIONS AND 
STATUTE RECOMMENDATIONS TO MITIGATE THE EFFECTS OF AN ADVERSE SITUATION.
IN PART, WE BELIEVE THIS WAS DO TO LACK OF LEADERSHIP AND ADEQUATE FUNDING.

WE HAVE BEEN PLEASED WITH THE IDEAS AND ACTIONS OF THE NEW DIRECTOR OF 
INSURANCE, MR. PAUL ROLLER, IN LAST SEVERAL MONTHS. WE BELIEVE HE IS 
PERSONALLY COMMITTED TO MAKING THE SYSTEM A BETTER AND MORE COST EFFECTIVE 
SYSTEM.

TO MR. ROLLER, WE WOULD VOICE TWO CONCERNS.

FIRST, WE WOULD POINT TO THE STATUTES DEALING WITH THE REQUIREMENT THAT 
INSURANCE CARRIERS IN THIS STATE CONFORM TO THE FORM AND RATE FILINGS OF 
THE NATIONAL COUNCIL ON COMPENSATION INSURANCE - HEREAFTER NCCI.

WHEN WAS THE LAST TIME THE DIVISION INSTITUTED A COMPETITIVE BIDDING 
PROCESS, WHEREIN NCCI- A RATING BUREAU - WOULD HAVE TO COMPETE WITH OTHER 
FREE ENTERPRISE RATING BUREAUS FOR THE PRIVLEDGE OF PROVIDING SERVICES TO 
INSURANCE CARRIERS IN THIS STATE, WE BELIEVE THERE IS A POTENTIAL TO 
GENERATE SIGNIFICANT COST SAVINGS TO PREMIUM PAYORS WITH SUCH COMPETITION.

SECONDLY, WE ARE OPPOSED TO THE EXCLUSION OF REPRESENTATION FOR PREMIUM 
PAYING ALASKAN BUSINESSES FROM A SUBSET OF NCCI KNOWN AS THE CLASSIFICATION 
AND RATE COMMITTEE.

CURRENTLY, ONLY MEMBERS OF NCCI AND THE DIRECTOR OF INSURANCE CAN SIT ON 
THE CLASSIFICATION AND RATE COMMITTEE. TO BE A MEMBER OF NCCI, ONE MUST BE 
AN INSURANCE CARRIER.

A P R I L  1 4 ,  1 9 8 8  PAGE 2



TESTIMONY ON SB 322 
WORKERS' COMPENSATION REFORM

FRANK THOMAS-MEARS 
ALASKA CHAPTER 

AMERICAN SUBCONTRACTORS ASSOCIATION

’oJE WOULD REMIND THE DIVISION, NCCI AND MEMBERS OF THE C&R COMMITTEE, THAT 
WHILE THE OPERATIONS OF THE INSURANCE INDUSTRY ARE BEST LEFT TO THE DEVICES 
OF THE FREE ENTERPRISE SYSTEM WITH PROPER STATE REGULATORY OVERSITE, 
WORKERS' COMPENSATION INSURANCE IS A TYPE OF INSURANCE WHICH TRANSENDS THE 
NEED OF THE FREE ENTERPRISE MARKETPLACE - IT IS A SOCIAL AND VERY PUBLIC 
ISSUE.

ALASKAN EMPLOYERS WANT A VOICE AND A VOTE ON THOSE MATTERS WHICH SO EFFECT 
OUR ECONOMIC WELLBEING. WE BELIEVE THE INSURANCE INDUSTRY WOULD FIND US 
REASONABLE AND COMPETENT PARTNERS, EAGER LEARNERS AND VALUABLE ALLIES - IF 
GIVEN A CHANCE.

WE HAVE BEEN INFORMED, ON SEVERAL OCCASSIONS, THAT EVEN WHEN THE DEPARTMENT 
OF LABOR OR THE DIVISION OF INSURANCE HAVE, IN THE PUBLIC INTEREST, STOPPED 
PRACTICES AGAINST PUBLIC LAW OR PUBLIC WELLBEING, THE STATE ATTORNEY 
GENERALS OFFICE HAS REFUSED TO COOPERATE - CITING THE NEED TO FRY BIGGER 
FISH. IF THIS IS INDEED THE CASE, THE ATTORNEY GENERALS OFFICE IS THE 
WEAKEST LINK IN THE CHAIN. AND THE SITUATION SHOULD BE CORRECTED - NOW.

WHILE WE ARE NO PROPONANTS OF INCREASED GOVERNMENT SPENDING, WE ARE VERY 
SUPPORTIVE OF INCREASED BUDGETS FOR BOTH THE DEPARTMENT OF LABOR AND THE 
DIVISION OF INSURANCE TO SUBSTANTIALLY ENHANCE THEIR ABILITY OF ENFORCE THE 
LAWS OF THIS STATE FOR THE PUBLIC GOOD.

IT IS INTERESTING TO NOTE THAT TO OUR KNOWLEDGE, THE DIVISION OF INSURANCE 
IS THE SECOND LARGEST INCOME GENERATOR FOR THE STATE OF ALASKA - PRODUCING 
IN EXCESS OF $20,000,000 PREMIUM TAX DOLLARS PER YEAR. THESE PREMIUM TAXES 
ARE PAID TO THE STATE, THROUGH INSURANCE PREMIUMS, BY EVERY INDIVIDUAL OR 
BUSINESS THAT PURCHASES INSURANCE IN ALASKA.

TO OUR KNOWLEDGE, THE NIETHER THE DIVISION OF INSURANCE OR THE DEPARTMENT 
OF LABOR ARE APPORTIONED ANY OF THESE PREMIUM TAX DOLLARS FOR LAW 
ENFORCEMENT, BUT RATHER THAT THESE PREMIUM TAXES ARE DIRECTED INTO THE 
STATE'S GENERAL FUND FOR OTHER PURPOSES.

GOOD PUBLIC POLICY WOULD DICTATE THAT A PORTION OF THESE PREMIUM TAX 
DOLLARS BE ALLOCATED TO PROVIDE FOR THE ENFORCEMENT OF INSURANCE AND 
INSURANCE RELATED STATUTES AND REGULATIONS.

WE PROPOSE, IN KEEPING WITH THE VITAL PUBLIC INTEREST THAT SURROUNDS THE 
ISSUE OF WORKERS' COMPENSATION, THAT SEVERAL MILLION OF THESE PREMIUM TAX 
DOLLARS BE ALLOCATED TO THE DEPARTMENT OF LABOR AND THE DIVISION OF 
INSURANCE TO FUTHER THEIR LAW ENFORCEMENT AND REGULATORY ACTIVITIES.

IN CLOSING, MUCH REMAINS TO BE DONE TO REDUCE AND STABILIZE THE COST OF 
PROVIDING WORKERS COMPENSATION INSURANCE TO ALASKAN BUSINESSES.

INSOMUCH AS IS POSSIBLE, ADMINISTRATIVE AND NON-STATUTE CHANGES WHICH DO 
NOT JEAPORDIZE BENEFIT LEVELS FOR THE TRUELY INJURED EMPLOYEE ARE THE 
REFORMS OF CHOICE.

BUT, ALASKAN LABOR, ORGANIZED AND UNORGANIZED, MUST WORK IN COOPERATION 
WITH ALASKAN EMPLOYERS AND BE ALSO WILLING TO REDUCE AND STABILIZE THE COST 
OF BENEFITS DELIVERY AND BENEFIT LEVELS.
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WORKERS' COMPENSATION REFORM ALASKA CHAPTER
AMERICAN SUBCONTRACTORS ASSOCIATION

LET US ALL, EMPLOYERS/ LABOR AND GOVERNMENT, CONTINUE OUR EFFORTS. WE HAVE 
MADE A REASONABLE START - BUT ALL WILL BE FOR NAUGHT IF WE STOP AT THE END 
OF SESSION.

THANK YOU FOR THE OPPORTUNITY TO MAKE THESE REMARKS.
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FACT AND ANALYSIS SHEET. RELATED TO AND OPPOSING PROPOSED CHANGES IN THE wnBlTac'
COMPENSATION ACT. VIA SB322 AND HB 332. Set attached PETITION.

*» Tins m Inina! iiiLcnu wf uiio WviKcia' Cuuiy rt tt (a ) , was to yrotutt anvJ yroviue tor injured 

workers and chair fam ilies, due to job related in ju r io s . The proposed b i l l s  do not 
accomplish th is .

# Tne proposed b i l l s  a rt intended to "cut costs'' of the WC system, but do so at a greater 
cost to tha injured workers rights and .benefits , families and health, and placing a 
burden on an already depressed economy and society.

* I t  appears that the so called Tort Raform has bean extended to the WC system, which 
is  already oppressive and unjust to injured workers urtd their"dependents. WtflrlSng, 
unnecessary delays in benefit de livery , claims settlements; causing impoverishment, return to health and employment, (Insurance Reform, noc Tort Reform is needed).

* The AWCC ad hoc committee (whose members recommended and drafted the b i l l s ) ,  repre­
sent many business and insurance interests and not the majority and wide range of 
Lnjured workers, themselves, (They now have opened an o f f ic e  representing employers 
on ly ) .

* Employers themselves need to be aware that an Increase in comp claims is not the
reason fo r the r ise in premiums, but the high cost of defense l i t ig a t io n ,  too many 
independent medical evaluations (IME's), trave l expenses fo r  expert witnesses, pain 
c l in ic s ,  rehab i li ta t ion , e tc . ,  in order to defeat legitimate claims, Ratos w i l l 
not be reduced with the proposed b i l l s ,  and the worker w i l l a lso be paying a higher
cost fo r  his/her union health benefits .

* Many rrnrs "independent madical owaiyatione" will be required by the proposed bills,
in an e f fo r t  to deny benefits ( to  an already harassed injured person), and w i l l nocreduce costa, but inticaec them.
Injured employee's are denied doctor/patlcne "privileged" information and communi-atiou.
and their "free choice o f physician" end ti ■jatmcrH; wiH challenged every 30 days, by an IME.

" There is no accountib ility of physicians who "knowingly and w il l ing ly  make fa lse
statements or m isrepresentations" in a comp claim, Those doctors—should-have their 
licenses suspended or revoked.

* Certi f ied  Rehabilitation Insurance Specialists are natura lly  pro employer/carrier.
At present they are not licensed or regulated by the state, and in many cases not 
qua li f ied . In many cases the injured worker is  not resmployed, while i t  appears
Chat only rehaB agencies and personnel "p ro f i t "  from such programs. Injured employees 
need equal protection, and should be allowed to discharge their Rehab counselor, etc. 
without losing the ir benefits.

*  TKc p r o p a o o d  b i l l , *  g i . c  a i .n u a i .  L u t o i  a u u i i u t i v y ,  y ; l y l i e g e s  ufiu i m m u n i t y ,  c o  a p p o i n t e e  
board mambers, without accountib i l ity  tor their actions and decisions.

" The injured workers' rights under the Constitution of the State of Alaska, spec ifica lly
Areielo X §§ 2 and 7 (Inherent , ightu and dua yiuuna»), § 22 (Right to Privacy) are 
threatened by these b i l l s ,  as well as Article VII §§ 4 and 5, regarding the promotion 
and protection public hea lth . There are many problems with the health care system 
in Alaska—  these problems need to be addressed and reformed, not the Workers' Comp system!

Injured and Disabled Workers A9so. PO Box 671495 
Chugiak, AK. 99567 
rnone-oao-jui / / 3 3  &
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WE, THE UNDERSIGNED, STRANGLE QPPQftE AND FIND OBJECTIONABLE SENATE B ILL  322  AND HOUSE B ILL  332  RELATING TO WORKERS* 
COMPENSATION, AS THEY FURTHER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTS AND BENEFITS DUE THEM UNDER THE LAW.

SIGNATURE PRINTED NAME
m m m m

ADDRESS

Oi'.y.v w a . j 2 l  lAdVbt
[jOL'Oafi/.i
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o f ' I * *  UNDERSI3NED, STRONGLY OPPfMK AND FIND OBJECTIONABLE,
8ENATE B IL L  322 AMD HOUSE B IL L  382 WE LATINO TO WORKERS' 
COMPENSATION, AS THEY gURIHEB UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF R1QHTB AND BENEFITS DUE THEM 
UNDER THE LAW.

p e t i t i o n
I

SIGNATURE PRINTED NAME
La ■£) SfeS&a

I  / 001̂1 C . \ s J c n  r l  c.

ADDRESS PHONE

.'ZLteCWa /&<* <)*>
’ . (■ys'-/'jju—iLy < " / r'j m _O c/'.w > i /a ja > .

A M p d .  M z t t U a M A f .  ^ ?

dI3^4£o-2-

l¥y- 7t9 7

01W££C- A ^ rrs j

'k U k  u J d f -

W & u m  iM e / T

3 3 Z = Z i K

Z ’S P - o s s ^ -

p .  \dzSi 1 d.y M---------------  — — v-

UJ& l ?l.&d, h   !̂ r/ I^r^ / 2 4 _______________ / j

' / ' /  C  / ( / / , I/*,/'}'f(? /S  c/~Z §̂ .~
X S Z h f ^ A .

t
, W iu h a J  \3n 2 /a H hs-dCA cJL

^ f.n .'SL ^ I f C I AH32*i.9g»g.

3
n 3'-iC\ L ;rL.fftlSn1

: i )D < r  / .A c * & + iL *  A £ . £42rJSJ.M..

rA "3^uo.rrf - \Pn t C c z s

U X L lS . - .
X ^ J/ r y d 4 / 7 U~

C ,  d ^ rk ^ T

y J / X k L ^

f x d i .—

l s T L H - U i Z L v .

r & < L - 4  2 9 6

-̂ 3 t̂ o) ~.3> (rtD C*

3 - ) /  J  h

B & i'v t.L L -k & Z F S .

i i c ^ c c l__
s v a  - s j d ~

J U * V $ f t U 4A>_

< Z n ! t S ^  ?  3   i i . , . .  j y  g  P r 9 J& & C

*+ S e e  a t t a c h e d  !fa . - . u S h e e t

g l ^ f o P S r 4 M * % r - . I i* K s* aS /...
**/. _* . /tv^C. ' Jfr■*_.■! e__ :__

Injured and Dioabled Worker* 
PO Box fi71495 
Chugiak. AK, 99567

FqjLdflXflmxi ' 3  3  f
o ’



I
P E T I T I O N

I

TH t UNDERSIGNED, SlflDNQLY QPPflflF. AND FIND OBJECTIONABLE. 
SENATE BILL 3 2 2  AND HOUSE BILL 3 3 2  RELATING TO WORKERS' 
COMPENSATION, AB THEY F U R T H E R  UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DI8ABLED WORKERS OF RIGHTS AND BENEFITS DUE TH EM  
UNDER THE LAW.
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P E T I T I O N

WE, THE UNDERSIGNED, STftQNflLY QggflSE AND FIND OBJECfIONABLE, 
SENATE BILL 3 2 2  AND HOUSE BILL 352  RELATING TO WORKERS' ’
COMPENSATION, AS THEY FURTHER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTS AND BENEFIT* DUE THEM 
UNDER THE-tAW. *
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WE, THE UNDERSIGNED, STRONGLY OPPOSE AND FIND OBJECTIONABLE. 
SENATE B IL L  322 AND HOUSE B IL L  352 RELATING TO W0RKER8* ’
COMPENSATION, A3 THEY FURTHER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTB AND BEN EFITS DUE THEM 
UNDER THE LAW.
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x, UNDE* SIQNEDe STRONGLY QfcEQSE AND KIND OBJECT I DNAfLF, 
SENATE BIL.. 322 AND HOUSE BILL 332 RELATING TO WORKERS* ’
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8ENATE BILL 322 AND HOUSE SILL 332 REL AT INB Tn WORKERS' ’
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UNDER THE I AW.
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WE, THE UNDERSIGNED, STRONGLY OPPOSE AND FIND OBJECTIONABLE 
SENATE BILL 322 AND HOUSE BILL 352 RELATING TO WORKERS* 
COMPENSATION, AS THEY EURTHEB UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTS AND BENEFITS DUE THEM 
UNDER THE LAW.
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A l a s k a  O c c u p a t i o n a l  T h e r a p y  A s s o c i a t i o n

C o m m i t t e e  to E s t a b l i s h  S t a n d a r d s  for 
P e r f o r m a n c e  R a s e d  

P h y s i c a l  C a p a c i t i e s  E v a l u a t i o n s

A CHAPTER OF THE AMERICAN 
PHYSICAL THERAPY ASSOCIATION

Gary W. McCarthy 
11132 Placer Circle 
Eagle River, Alaska 99577 
694-4590 or 561-1876

[ A L A S K A  P H Y S I C A L  T H E R A P Y  A S S O C I A T I O N .  I N C .

January 21, 1988

Senator Tim Kelly 
Pouch V
Juneau, Alaska 99811 

Attention: John Ringstad

Dear Mr. Ringstad:

This letter is in follow-up to our telephone conversation today. As we 
discussed, a joint committee of the Physical and Occupational Therapy 
Assocation is interested in incorporating Performance-Based Physical 
Capacities Evaluations into the new Workers’ Compensation Legislation and 
Regulation. I have enclosed a list of committee members and proposed 
guidelines for these evaluations for your review.

Please keep us informed about the progress of the Bill, as well as the 
teleconferences scheduled for January 29th and February 12th. If you have any 
questions, please contact me.

Sincerely,

~ W 7 > l cC ^

Gary Vi. McCarthy, L.P.T.

GWM:ph
Enclosures



Adhoc Committee Members 
PCE and Work Hardening Regulations

Li z  Dowler, O . T . R . / L .
W o r k  T h e r a p y  E n t e r p r i s e s  
3700 W o o d l a n d  D r i v e  
A nc h o r a g e ,  A l a s k a  99503 
2 4 3 - 6 1 1 6

L i n d a  Glick, O . T . R . / L .  
A l a s k a  H a n d  R e h a b i l i t a t i o n  
4325 La u r e l  S t r e e t ,  #255 
A n c h o r a g e ,  A l a s k a  9 9508 
5 6 3 - 8 3 1 8

D u a n e  Mayes, Q . R . P .  
N o r t h e r n  R e h a b i l i t a t i o n  
Services, Inc.
4225 Laurel S t r e e t ,  #103 
A n c h o r a g e ,  A l a s k a  9 9 508 
5 6 1 - 3 1 5 2

G a r y  McCarthy, L. P . T .  
A l p i n e  P h y s i c a l  T h e r a p y  
4 2 0 0  La k e  Otis, S u i t e  103 
A n c h o r a g e ,  A l a s k a  9 9 508 
5 6 1 - 1 8 7 6

Pat Montague, O . T . R . / L .  
A l a s k a  T r e a t m e n t  C e n t e r  
3710 Fi 2 0 t h  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 8  
2 7 2 - 0 5 8 6

E r i c  Olson, E s q u i r e
801 W. F i r e w e e d  Lane, S u i t e  2 0 0 A
A n c h o r a g e ,  A l a s k a  99503
2 7 7 - 6 5 3 2

L e n o r e  Rush, R.N. 
I n d u s t r i a l  I n d e m n i t y  
4 3 4 1  B Street 
A n c h o r a g e ,  A l a s k a  99503 
5 6 1 - 6 0 0 0

J a n e  T h i b o u t o t ,  L.P.T. 
1840 Scenic W a y  
A n c h o r a g e ,  A l a s k a  9 5501 
258-62.45

M a r c i a  W a k e l a n d ,  L.P.T. 
A l p i n e  P h y s i c a l  T h e r a p y  
4 2 0 0  L a k e  Otis P a r k w a y ,  #103 
A n c h o r a g e ,  A l a s k a  99508 
5 6 1 - 1 8 7 6



PROTOCOL #1 FOR PERFORMING FCE'S (up to 8 weeks post-injury)

Total time for evaluation: one hour

Purpose; To determine if patient can return to work.

When; Test to be performed any time between s/p injury and up to 8
weeks. Note: after 8 weeks s/p injury and patient has not been
working refer to Protocol 2.

One Hour Evaluation - Pain level to be monitored during evaluation.

I. Subjective Interview:
A Critical demands of job
B. Brief work history
C. Affects of environmental factors

Objective: Height, weight, posture, gait, balance.

II. Range of Motion: Full ROM measurements of injured joint and related
muscles of adjacent joints.

III.Strength: (Dynamic) Manual muscle testing of muscles surrounding
injured joint

A. Maximum effort tests
B. Functional tests - i.e., squats or hand grip
C. Lifting tasks - floor to knuckle

knuckle to shoulder 
12" to knuckle 
knuckle to overhead

D. Carrying
E. Pushing/pulling
F. Critical demands

IV. ADL: Evaluate body mechanics

V. Gross Coordination and Fine Manipulation: General assessment.

VI. Static Positions: observed (choose 1-2 appropriate to jcb)

VII.Fndurance: reported (such as sitting, walking, standing)

Reconrnendations:

I. Return to work
II. More diagnostic testing
III. More acute therapy
IV. Work hardening or OJT



PROTOCOL #2 FOR PERFORMING PCE'S (greater than 8 weeks post injury)

Total time for evaluation: 6-8 hours

Purpose: To determine if patient can return to work.

When: Test to be performed on anyone off work 8 weeks or more after
injury.

Need: Jab Analysis

Six-Eight Hour Evaluation

I. Subjective Interview:
A. Critical demands of job
B. Brief work history
C. Affects of environmental factors

Objective: Height, weight, posture, gait, balance.

II. ROM: Full ROM measurements of injured joint and related musc_es of 
adjacent joints.

III. Strength: (Dynamic) Manual muscle testing of muscles surrounding injured
joint

A. Maximum effort tests
B. Functional tests - i.e., squats or hand grip
C. Lifting tasks - floor to knuckle

knuckle to shoulder 
12" to knuckle 
knuckle to overhead

D. Carrying
E. Pushing/pulling
F. Critical demands
G. Other maximum effort tests - clinbing and bending

IV. ADL: Evaluate body mechanics

V. Gross Coordination and Fine Manipulation: Specific tasks that measure 
the function of injured joint.

VI. Static Position Strength Tests: muscles around affected joint. For back 
patients, use a dynamometer. For all patients be as objective as 
possible to measure inconsistenciest

VII. Endurance: (Cbjective measures) duplicate job tasks, frequency and other 
factors of job site as much as possible. Monitor pain, exertion and 
cardiovascular level of activity. Dynametric testing. In addition, 
sitting, standing, and walking as appropriate.

a



Protocol #2
Page 2

A. The injured worker can:
Sit f o r  hr s. at a time;  hr s. in a n  hr. day.
Stand f o r  hr s. at a time;  hr s. in a n  hr. day.
Walk f o r  hr s. at a time;  hr s. in a n  hr. day.
Alternately sit/stand f o r ___hrs. at a time;  hr s. in a n  hr.day.
Alternately sit/walk f o r  hrs. at a time;  hrs. in a n  hr. day.
Alternately stand/walk f o r  hrs. at a time;  hrs. in a n  hr. day

Level Lift  # frequently (60x in 8 hrs.);  # occasionally (4x
in 8 hrs.)

Stand Up Lift________ _# frequently from floor height to waist height.
Weight Carry  if frequently (60x in 8 hrs.);  # occasionally (4x

in 8 hrs.)
Push/Pull  # frequently (60x in 8 hrs.);  # occasionally (4x

in 8 hrs.)

B. Additional Testing:

  Squat/Kneel Frequently; Occasionally
  Bend/Stoop Frequently; Occasionally
  Crawl Frequently; Occasionally
  Cliirto Ladders/Stairs
  Reach Overhead
  Perform Fine Manipulation
  Operate Foot Controls
  Operate Hand Controls

VIII. Feasibility Report: Based on evaluator's observations.

A. Correlation between pain rating and observed behavior

B. Observed body mechanics and material handling ability

C. Observed gross coordination.

D. Do the endurance projections appear to be reliable? 
Explain: _______________  _______________________________

Good Fair Poor

Good Fair Poor

Good Fair Poor

Yes No

E. The results of this test appear to be valid. Yes No
Explain: [ ] Pain [ ] Poor Effort [ ] Other __

F. Is client a syirptom magnifier Yes No
If so, this is substantiated h o w ? __________________________________

IX. Safety:



Protocol #2
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Reconrnepdatians:

I. PCE level __________
II. Part time Full time
III. Limitations
IV. Remedial programs that might reduce client's physical limitations
V. Prognosis

This information was gathered during a ______  hour Physical Capacities
Evaluation over _  days.

REV. 2/1/88



PROTOCOL FOR PERFORMING HAND/DPPER EXTREMITY PCE'S

Time: 4 to 8 hours recorrmended

Purpose:

To determine if the worker can perform usual and customary work or a specified 
job.

'Do determine if modification can facilitate return to usual and customary work 
or a specified job.

'Do identify work restrictions.

'to identify remedial programs for the worker.

To determine general upper extremity (UE) functional capacity.

Ito offer recarrmendations for job possibilities.

lb assess worker feasibility and willingness to put forth maxiiaim effort. 

Requirements may include:

I. Job analysis

II. Pertinent medical records.

Evaluation:

I. Subjective: Pain complaints, major concerns, goals of the worker,
functional level as perceived b y  the worker.

II. Objective:

A. Skin/scar condition
B. Altered physical appearance of hand/UE
C. Body mechanics/compensatory posturing
D. Edema/atrophy measurements
E. ROM - active/passive
F. Sensation
G. Pressure/vibration tolerance
H. Dexterity testing (standardized)
I. Strength endurance

1. manual muscle testing
2. maximum effort testing - static, dynamic 

J. ADL's and hand/UE physical demands testing
1. fingering
2. handling
3. reaching
4. pushing/pulling
5. torquing
6. lifting
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Protocol for Hand/Upper Extremity PCE's 
Page 2

7. carrying
8. climbing
9. tool use

10. writing
K. Work simulation/situational assessment 
L. Reevaluation

1. inflammatory response to activity
2. sensation
3. strength
4. pain

Summary and Recommendations:

I. General UE functional capacity

II. Job possibility recomnerdations

III. Validity assessment

IV. Limitations

V. Modifications

VI. Appropriate remedial programs

1/26/88



PROTOCOL

E d u c a t i o n  C o u r s e s

Keys Functional Assessments - Minnesota since 1982

a. Protocol driven test
b. Statistically correlated
c. Tests are limited to what's been validated
d. 3--day training program
e. Use their form and send results to them; stats are updated
f. Equipment needed

FCA Polinski - Minnesota

a. 2-day training program
b. Analyses of haw a person moves
c. Testing protocol
d. Pay them $50/test for every test
e. Equipment needed

Blankinship - P.T., - American Therapeutics

a. Testing protocol - ideas
b. State - minimal
c. Equipment suggested (minimal needed)
d. 2-1/2 day course - no certification
e. Introduction to principles
f. Only for bad; patients

g. General functional abilities

Matheson - psychologist since 1970’s (component symptom magnification)

a. Principle wort hardening evaluation
b. All injuries
c. Years of experience - not as much physical objective measurements
d. Psychological measurement tools
e. 2-1/2 day course
f. Equipment needed

Other options electives

a. Suanders
b. American Back Seminars
c. Group from Maine
d. Hand Seminars (to be presented by Linda Glick)



LAW OFFICE OF
SHELBY L. NUENKE-DAVISON (907) 276-6555

2525 BLUEBERRY ROAD. SUITE 102 
ANCHORAGE. ALASKA 99503

Date: February 3, 1988

To: Honorable Tim Kelly and Honorable Dave Donley

From: Shelby L. Nuenke-Davison 
Attorney at Law 
2525 Blueberry Road, Suite 102 
Anchorage, AK 99503 
(907) 276-6555

Re: Labor Management Task Force Bill

WRITTEN TESTIMONY

I have been practicing workers' compensation defense 
almost exclusively in the State of Alaska for the last six 
years. I testified just briefly at the hearings held in 
Anchorage, on January 29, 1988 and was the last witness. 
Since a lot of committee members were unavailable, I have 
decided to take the time to do some written testimony 
because I think this bill is crucial.

I am of the opinion that the Labor Management Task 
Force Bill should be passed with no amendments made to the 
bill that do not go through the Labor Management Task Force. 
The reason for this is because, though I can see legally 
where some language changes need to be made, I know from 
working in the Alaska workers' compensation arena that all 
the statutes are directly related to each other and are 
intimately intertwined.

I would like to briefly comment on why some of the 
proposed changes are of the utmost importance. Failure of 
me to address any particular portion of the bill does not 
mean that I am not in support of those aspects of the bill.

1. Page 1, Section 1, lines 14 & 15 state, "The 
legislature declares that the workers' compensation laws 
must not be construed by the courts in favor of any party." 
This language is crucial to get passed and quite frankly I 
think it should be a lot stronger in that no matter what 
workers' compensation reform is done by the legislature, 
unless there is a message given to the Alaska Supreme Court 
that wher. there is any ambiguity in the workers1
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compensation statute it should not go in favor of any party, 
then the Alaska Supreme Court through case law will nullify 
a lot of your work. Both the employer and employee give up 
significant rights in the workers' compensation arena. It 
is important that everybody understands this because much of 
the testimony has been surrounding the employee's rights. 
Employers give up the right to have the employee prove by a 
preponderance of evidence that he was injured, that the 
defendants are liable, and his damages. The employer also 
gives up his common law defenses to comparative negligence 
and assumption of risk. These are significant rights to 
give up and, as such, the law should not be construed just 
in favor of the employee. I understand that the employee 
also gives up his common law damages in exchange for the 
workers' compensation remedies. Because both parties give 
up significant rights, neither party should be favored in 
the law.

As the law presently stands, the Workers' Compensation 
Act does not state this. As such, the Alaska Supreme Court 
always construes the law in favor of the employee if there 
is any ambiguity in the statute. This is based upon a 
common law rule that the humanitarian purpose of the law is 
to favor claimants. To give you an example of how bad the 
Supreme Court is against employers, there is a common joke 
which goes around the workers' compensation arena, which is 
that if a claimant losses at the Board level, the claimant's 
attorney is malpractice not to appeal. That is somewhat of 
a significant statement and gives you an idea of how crucial 
this intent language is.

However, „ under^this section, 
the w o r d  "any" .evidence and substitute
evidence because that is the appropriate sr-anaarei^or^review 
for appeals on issues of fact. Keep in mind, substantial 
evidence is easily found on appeal because it has been 
defined that any evidence is "substantial enough if it 
supports the conclusion in the contemplation of a reasonable 
mind."

2. I would now like to comment on page 2 of the bill 
Section 4, lines 24 through 29 and over to page 3, line 1. 
This proposed amendment is important to protect employers 
from being liable on a claim where an employee knowingly 
makes a false statement as to his physical condition and 
then allegedly has an aggravation to that condition. 
Because of the three-pronged test outlined in the proposed 
bill, this statute will be hard to prove and will not be 
easy to abuse against the claimant by the employer. This 
secti.onr^ho,w.&v,er,,_needs_to_.be support.ed_b.v__the new language
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3. AS 23.30.095, Section A which is found on page 12, 
lines 7 & 11, is an important amendment so as to avoid 
doctor shopping. Doctor shopping prolongs a claim unfairly 
to the employer. Doctor shopping can presently occur if a 
claimant goes to a doctor who does not support his position 
and wants to prolong the claim. Presently, there is nothing 
in the law stopping this and, therefore, claims go on 
indefinitely. This statute, however, appropriately protects 
a claimant if his treating physician refers him to a 
specialist in an area so as not to have the specialist be 
constituted a treating physician. At the hearing there was 
some testimony i*egarding the right of the employer to have 
IME's every 30 days and the fear that the claimant would be 
subjected to numerous "invasive diagnostic tests." As such,

4. I would like to discuss briefly on two intertwined 
statutes which I think are very important to be passed 
untouched. There is nothing legally wrong with either of 
these paragraphs. One is Section 15 of AS 23.31.120 (c) 
which is found on page 16 of the bill, lines 4 through 7, 
and the other is Section 32, which is AS 23.30.265 (17) 
which is found on page 25 & 26, specifically on page 26, 
lines 4 through 14. Both of these amendments are absolutely 
crucial to be adopted without any changes because stress 
claims are as a general rule hard to objectify and are the 
up and coming big exposure for employers. Because there was 
no legislation on the books, the Alaska Supreme Court have 
made two devastating rulings on stress that make these 
claims almost undefensible. since there are so many 
stressors in ones life and since a stress claim is 
subjective in nature, I urge you to enact both amendments 
untouched. These statutes still affords a party to file a 
stress claim.

5. Finally, the last areas I would like to address are 
Section 6, Voluntary Vocational Rehabilitation, Section 24, 
Temporary Total Disability, and Section 25, The Scheduling 
of All PPD Benefits and why these sections are important to 
pass without any significant amendments being made unless 
they go through the task force.

The present vocational rehabilitation statute in Alaska 
has already been labeled a failure by many claimants, 
employers, workers' compensation board members, and
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vocational rehabilitation counselors alike. The Alaska 
vocational rehabilitation system is not fair because it is 
too intimately connected to the types, amount, and period of 
time benefits that will be received by the claimant and has 
resulted in increased litigation to the detriment of the 
employee. Because of its close connection to the types, 
amount, and period of time benefits that are received, 
vocational rehabilitation in Alaska is nothing more than a 
litigation tool, and as such, is usually computed to dollars 
and settled out in a settlement. After the settlement, the 
claimant is no longer entitled to vocational rehabilitation 
and v/ill more than likely have to return to his work at the 
time of injury, even if he really should not.

To understand the failure of the present vocational 
rehabilitation statutes, one must understand the interplay 
between Temporary Total Disability benefits, Permanent 
Partial Disability and Vocational Rehabilitation under the 
present law. Under the present lav/, it is important for you 
to understand because there is no cap on the amount or 
period of time a person can collect Temporary Total 
Disability benefits and there is a cap on Permanent Partial 
Disability benefits and because the Alaska Supreme Court in 
a case called Bicrnell v. Wise, determined that until a 
person is both ''medically and vocationally stationary" he is 
entitle to get Temporary Total Disability benefits, the 
claimant has no interest in getting off Temporary Total 
Disability arid on to Permanent Partial Disability benefits. 
Therefore, because vocational rehabilitation is so closely 
tied to how much a person gets and for how long it results 
in a lot of litigation. This is why vocational 
rehabilitation does not work in the present system because 
all it is really used for is a tool to facilitate larger 
claims and/or to prolong the claim. This is where we 
lawyers do a lot of our work. As such, the Joint Labor 
Management Task Force Bill should be passed because it 
removes vocational rehabilitation from the litigation 
process and puts a cap on Temporary Total Disability 
benefits of two years and does not make Temporary Total 
Disability, benefits or Permanent Partial Disability benefits 
tied to whether or not the patient is vocationally stable. 
However, in the bill pending vocational rehabilitation is 
still afforded to claimants who need the services. Only 
chose claimants who truly want these services will use them 
if they are not tied so intimiately to the claim. Even 
though no one can give hard dollars in terms of savings, I 
cannot see how this concept would not save a lot of costs in 
the workers' compensation system.

If any of you have any questions in regard to this bill 
or any legal questions on this matter, please feel free to



connect me. Thank you for taking the time to read this 
written testimony.

Sincerely,

Shelby L. Nuenke-Davison 

SND/kac

F e b r u a r y  3 ,  1 9 8 8
P a g e  5



TEOH U I O M T O
LEGISLATIVE A F F AIRS A G E N C Y

M E M O R A N D U M  D e c e m b e r  17, 1987

S UBJECT:

TO:

FROM:

T h e  c h a n g e s  you r e q u e s t e d  to the e x i s t i n g  workers' c o m p e n­
s a t i o n  laws ha v e  b e e n  i n c o r p o r a t e d  in t o  the a t t a c h e d  draft. 
T h e  d r a f t  l a n g u a g e  r e c e i v e d  f r o m  y o u r  office has b e e n  
c h a n g e d  for p u r p o s e s  of f o r m  and style. There are a  f e w  
s u b s t a n t i v e  m a t t e r s  t h a t  r e m a i n  u n r e s o l v e d  that I w a n t e d  to 
b r i n g  to your a t t e n t i o n :

1 . A l t h o u g h  t h e r e  is a r e f e r e n c e  in s e c t i o n  2 to " p a n e l s  
e s t a b l i s h e d  in AS 2 3 . 3 0 . 0 4 1  a n d  2 3 . 3 0 . 0 9 5 " ,  I c o u l d  n o t  f i n d  
a n y  l a n g u a g e  e s t a b l i s h i n g  p a n e l s  in t h o s e  sections. T h e r e­
fore, the l a nguage i n  s e c t i o n  2 h a s  b e e n  slightly c h a n g e d .

2. T h e  a p p l i c a b i l i t y  se c t i o n ,  s e c t i o n  34, provides t h a t  the 
A c t  a p p l i e s  to i n j u r i e s  s u s t a i n e d  a f t e r  J u l y  1, 1 9 8 8 ,  w h i c h  
is a l s o  the e f f e c t i v e  d a t e  o f  the bill. But s e v e r a l  s e c­
tions  o f  the b i l l  w o u l d  a p p l y  to i n j u r i e s  sustained p r i o r  to 
J u l y  1 , at least r e g a r d i n g  r e p o r t i n g  o f  c o m p e n s a t i o n  a n d  
c o n t r i b u t i o n  to t h e  s e c o n d  i n j u r y  fund. S p e c i f i c a l l y  y o u  
m a y  w a n t  sections 4, 18, a n d  33 to h a v e  r e t r o a c t i v e  a p p l i c a­
tion. If those s e c t i o n s  a r e  to a p p l y  to the e n t i r e  c a l e n­
dar  year, rather t h a n  the p e r i o d  a f t e r  the e f f e c t i v e  da t e  of 
the b i l l  then the a p p l i c a b i l i t y  s e c t i o n  should b e  c h a n g e d .

3. T h e r e  m a y  b e  c o n s t i t u t i o n a l  e q u a l  p r o t e c t i o n  p r o b l e m s  
c o n c e r n i n g  the e x c l u s i v i t y  l a n g u a g e  in section 6, w h i c h  
w o u l d  p r e v e n t  an e m p l o y e e  w h o  is b a r r e d  from r e c e i v i n g  c o m­
p e n s a t i o n  be n e f i t s  f r o m  b r i n g i n g  a l a w s u i t  for any i n j u r i e s  
s u s t a i n e d .  In c o m b i n a t i o n  w i t h  s e c t i o n  3, an i n j u r e d  e m­
p l o y e e  g u i l t y  of t h i s  k i n d  of m i s c o n d u c t  w o u l d  be d e n i e d

W o r k e r s ' C o m p e n s a t i o n  
( W o r k  O r d e r  No. 15-1514)

S e n a t o r  T i m  K e l l y
C h a i r m a n ,  S e n a t e  L a b o r  a n d  Commerce

M i c h a e l  F. F o r d  j 
L e g i s l a t i v e  C o u n s e l

POUCHY ST A II CAPITOL 

JUNIAU ALASKA 9 9B I 1 

9 0 7  4 6 5  3 8 0 0



b o t h  w o r k e r s '  c o m p e n s a t i o n  a n d  a c c e s s  to the courts. T h e  
c o n s t i t u t i o n a l  q u e s t i o n  s h o u l d  b e  r e s e a r c h e d .

P l e a s e  c o n t a c t  me if  3̂ ou h a v e  a n y  f u r t h e r  questions.

M F F : m i  
w k m i l / 1 0 9



NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.

• THE S U P R E M E  C O U R T  FOP T H E  S T A T E  OF A L A S K A

A p p e a l  from _ae S u p e r i o r  C o u r t  o f  the State o f  
A l a s k a ,  Third J u d i c i a l  D i s t r i c t ,  Anchorage, 

K a r e n  L. Hunt, Judge.

A p p e a r a n c e s :  E r n e s t  N. Rehbock, F e h b o c k  S
R e h b o c k ,  A n c h o r a g e ,  for A p p e l l a n t .  M a r i l y n  E. 
Bain, V a n c o u v e r ,  W a s h i n g t o n ,  for Appel l e e .

B e f ore: P.abinowitz, C h i e f  Jus t i c e ,  Burke,
M a t t h e w s ,  C o m p t o n  and Moore, J u s t i c e s .

RABINOWITZ, C h i e f  J ustice.

C O R A Z O N  F O X

A p p e l l a n t F i l e  No. S-482

v O P I N I O N

A L A S C O M ,  INC.,

App e l l e e [No. 3051 - May 9, 1986]



F o x  e x p e r i e n c e d  m a n y  m e d i c a l  p r o b l e m s  d u r i n g  h e r  

y e a r s  at Ala'scom. T h e s e  p r o b l e m s  b e c a m e  p a r t i c u l a r l y  a c u t e  

d u r i n g  1977 a n d  1980 a f t e r  the C a e s a r e a n  b i r t h  o f  h e r  s e c o n d  

child. A m o n g  t h e s e  p r o b l e m s  v/are a v a r i e t y  o f  p h y s i c a l  

a i l m e n t s  to w h i c h  no p h y s i c a l  c a u s e  c o u l d  be found, such as 

p a ins in h e r  legs and b r e a t h i n g  d i f f i c u l t i e s .  F o x  al s o  

e x p e r i e n c e d  i r r i t a b i l i t y  a n d  an i n a b i l i t y  to c o n c e n t r a t e .

F o x  c o n t i n u e d  e x p e r i e n c i n g  t h e s e  p r o b l e m s  t h r o u g h  

1982. D u r i n g  this ti m e  she w a s  s e e i n g  a p h y s i c i a n ,  Dr. 

W i l d e r ,  w h o  c o u l d  not find a p h y s i c a l  c a u s e  for h e r  c o m­

pla i n t s  a n d  w h o  a d v i s e d  h e r  to see a psycholocrist. On 

F e b r u a r y  1, 1982, F o x  w e n t  to Dr. W i l d e r  nn an e m e r g e n c y

basis, s t a t i n g  t h a t  if she h a d  not left w o r k  a few m o m e n t s  

b e f o r e  she p r o b a b l y  w o u l d  h a v e  h a d  a c o m p l e t e  n e r v o u s  

b r e a k d o w n .  F o x  w a s  p l a c e d  in a " s ick leave" c a t e g o r y  w h e r e  

she a p p a r e n t l y  r e m a i n e d  u n t i l  she w a s  t e r m i n a t e d  in S e p t e m­

ber, 1982.

F o x  filed a wor k e r s '  c o m p e n s a t i o n  c l a i m  a g a i n s t  

A l a s c o m  for t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s ,  m e d i c a l  

expenses, v o c a t i o n a l  r e h a b i l i t a t i o n  costs, and a t t o r n e y ' s  

fees a n d  costs. F o x  a l l e g e d  t h a t  she h a d  " s u f f e r e d  a 

n e r v o u s  b r e a k d o w n  due to s t r e s s e s  and p r e s s u r e s  p l a c e d  up o n  

h e r  in the c o u r s e  o f  h e r  e m p l o y m e n t . "  T h e  b o a r d  h e l d  a 

h e a r i n a  on M a y  5, 1983. T h e  e v i d e n c e  b e f o r e  the b o a r d

c o n s i s t e d  of a v a r i e t y  o f  m e d i c a l  reports, F o x ' s  d e p o s i t i o n ,
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T h i s  c a s e  i n v o l v e s  a n  e m p l o y e e  w h o  s u f f e r e d  a 

m e n t a l  d i s a b i l i t y  a l l e g e d l y  due to n o n - t r a u m a t i c ,  g r a d u a l  

w o r k - r e l a t e d  stress. T h e  W o r k e r s '  C o m p e n s a t i o n  B o ard h e l d  

t h a t  in o r d e r  to  r e c o v e r  b e n e f i t s  in th i s  s i t u a t i o n  the 

e m p l o y e e  m u s t  m a k e  a p r e l i m i n a r y  s h o w i n g  t h a t  the o n - t h e - j o b  

stress she e x p e r i e n c e d  w a s  g r e a t e r  th a n  the st r e s s  w h i c h  all 

e m p l o y e e s  e x p e r i e n c e .  W e  h o l d  t h a t  u n d e r  the W o r k e r s '  

C o m p e n s a t i o n  A c t  the b o a r d  e r r e d  in i m p o s i n g  such a r e q u i r e­

ment.

F A C T S .

A p p e l l a n t  C o r a z o n  F o x  w a s  h i r e d  b y  a p p e l l e e  

A l a s c o m ,  Inc. in O c t o b e r ,  1974, as a S e n i o r  C l e r k  T y p i s t  in
• r

the f ield i n s t a l l a t i o n  d e p a r t m e n t .  H e r  d u t i e s  i n c l u d e d  

p r o c e s s i n g  v/eekly ti m e  re p o r t s ,  m a k i n g  t r a v e l  a r r a n g e m e n t s ,  

r e q u i s i t i o n i n g  s u p p l i e s ,  k e e p i n g  b u s i n e s s  e x p e n s e  r e ports, 

d i s t r i b u t i n g  p a y r o l l  checks, a n s w e r i n g  t h e  t e l e p h o n e ,  

d i s t r i b u t i n g  m a i l ,  t y p ing, a n d  filing. In A p r i l ,  1979, she 

w a s  t r a n s f e r r e d  t o  the t r a f f i c  a d m i n i s t r a t i o n  d e p a r t m e n t  as 

a clerk. H e r  d u t i e s  in this job i n c l u d e d  p r o c e s s i n g  w e e k l v  

time r e p o r t s ,  v e r i f y i n g  a b s e n c e s ,  b a l a n c i n g  the b i - w e e k l y  

p a y r o l l ,  d o i n g  f i l l - i n  s e c r e t a r i a l  w o rk, typing, and 

o b t a i n i n g  s u p p l i e s .  F o x  c o n t i n u e d  at th i s  job u n t i l  she 

left w o r k  in F e b r u a r y ,  1982.



F o x  e x p e r i e n c e d  m a n y  m e d i c a l  p r o b l e m s  d u r i n g  h e r  

y e a r s  at A l a s c o m .  T h e s e  p r o b l e m s  b e c a m e  p a r t i c u l a r l y  a c u t e  

d u r i n g  1977 a n d  1980 a f t e r  the C a e s a r e a n  b i r t h  o f  h e r  s e c o n d  

child. A m o n g  t h e s e  p r o b l e m s  w e r e  a v a r i e t y  o f  p h y s i c a l  

a i l m e n t s  to w h i c h  no p h y s i c a l  c a u s e  c o u l d  b e  found, su c h  as 

p a i n s  in h e r  legs and b r e a t h i n g  d i f f i c u l t i e s .  F o x  al s o  

e x p e r i e n c e d  i r r i t a b i l i t y  a n d  an  i n a b i l i t y  to c o n c e n t r a t e .

F o x  c o n t i n u e d  e x p e r i e n c i n g  t h e s e  p r o b l e m s  t h r o u g h  

1982. D u r i n g  this time she w a s  s e e i n g  a p h y s i c i a n ,  Dr. 

Wild e r ,  w h o  c o u l d  not find a p h y s i c a l  c a u s e  for h e r  c o m­

pla i n t s  and w h o  a d v i s e d  h e r  to see a p s y c h o l o a i s t . On 

F e b r u a r y  1, 1982, F o x  w e n t  to Dr. W i l d e r  o n  an e m e r g e n c y

basis, s t a t i n g  t h a t  if she h a d  n o t  left w o r k  a few m o m e n t s  

b e f o r e  she p r o b a b l y  w o u l d  h a v e  h a d  a c o m p l e t e  n e r v o u s  

bre a k d o w n .  F o x  w a s  p l a c e d  in a " s ick leave" c a t e g o r y  w h e r e  

she a p p a r e n t l y  r e m a i n e d  u n t i l  she w a s  t e r m i n a t e d  in S e p t e m­

ber, 1982.

F o x  f iled a wor k e r s '  c o m p e n s a t i o n  c l a i m  a g a i n s t  

A l a s c o m  for t e m p o r a r y  t o tal d i s a b i l i t y  b e n e f i t s ,  m e d i c a l  

expenses, v o c a t i o n a l  r e h a b i l i t a t i o n  costs, and a t t o r n e y ' s  

fees and costs. F o x  a l l e g e d  t h a t  she h a d  " s u f f e r e d  a 

n e r vous b r e a k d o w n  due to s t r e s s e s  and p r e s s u r e s  p l a c e d  u p o n  

h er in the c o u r s e  o f  h e r  e m p l o y m e n t . "  T h e  b o a r d  h e l d  a 

h e a r i n g  on M a y  5, 1983. T h e  e v i d e n c e  b e f o r e  the b o a r d

c o n s i s t e d  o f  a v a r i e t y  o f  m e d i c a l  r e ports, F o x ' s  d e p o s i t i o n ,



the d e p o s i t i o n  a n d  r e p o r t s  o f  Dr. P o b e r t  O h l s o n ,  Ph.D., a 

p s y c h o l o g i s t  w h o  i n t e r v i e w e d  F o x  s e v e r a l  t i m e s  in e a r l y  

1983, and the t e s t i m o n y  at the h e a r i n g  o f  s e v e r a l  A l a s c o m  

e m p l o y e e s .

T h e  e v i d e n c e  b e f o r e  the b o a r d  c l e a r l y  i n d i c a t e d  

t h a t  F o x  p e r c e i v e d  h e r  job w i t h  A l a s c o m  as the source o f  h e r  

p h y s i c a l  a n d  e m o t i o n a l  p r o b l e m s .  F o x  a t t r i b u t e d  h e r  p r o b­

lems s o l e l y  to h e r  job a n d  d e n i e d  t h a t  she e x p e r i e n c e d  

str e s s  f r o m  o t h e r  ev e n t s  in h e r  life such as the C a e s a r e a n  

b i r t h  o f  h e r  c h i l d  and f i n a n c i a l  ' d i f f i c u l t i e s . F o x  a l s o  

s t a t e d  t h a t  e v e n  t h o u g h  she w a s  no l o n g e r  e m p l o y e d  b y

A l a s c o m  h e r  p r e s e n t  stress w a s  ca> sed b y  m e m o r i e s  o f  h e r  job

there. --Fox felt that stress f r o m  the job e m a n a t e d  fr o m  n o t  

b e i n g  to l d  w h a t  w a s  e x p e c t e d  o f  h e r  a n d  fr o m  b e i n g  t r e a t e d  

u n e q u a l l y .  A m o n g  F o x ' s  m o r e  s p e c i f i c  c o m p l a i n t s  w e r e  t h a t  

he r  s u p e r v i s o r s  t a l k e d  b e h i n d  h e r  back; she w a s  d e n i e d  

r e q u e s t s  to ta k e  s e v e r a l  h o u r s  o f f  for p e r s o n a l  b u s i n e s s ;  

she w a s  the last one to k n o w  a b o u t  h e r  t r a n s f e r  to a n o t h e r

d e p a r t m e n t ;  she h a d  m a n y  r u s h  jobs; h e r  s u p e r v i s o r s  r e f u s e d

to m o v e  a f i l i n g  c a b i n e t  c l o s e r  to h e r  desk; and she w a s  

r e q u i r e d  to a n s w e r  the p h o n e s  d u r i n g  lunch.

F o x ' s  t h r e e  s u p e r v i s o r s  t e s t i f i e d  at the he a r i n g .  

T h e y  s t a t e d  th a t  Fox w a s  g o o d  at h e r  job and r e c e i v e d  

r e g u l a r  m e r i t  p a y  increases. T h e y  a l s o  s t a t e d  th a t  t h e y  d i d  

not feel t h e i r  r e l a t i o n s h i p  w i t h  F o x  w a s  s t r e s s f u l  or tense.



and th e y  did n o t  b e l i e v e  h e r  job w a s  s t r e ssful. T h e y  also

stated th a t  t h e y  d i d  not ta l k  a b o u t  h e r  b e h i n d  h e r  b a c k  n o r

fail to tell h e r  w h a t  w a s  e x p e c t e d  o f  her. The w o m a n  w h o

r e p l a c e d  F o x  and w o r k e d  at h e r  p o s i t i o n  for ten m o n t h s

t e s t i f i e d  th a t  in her o p i n i o n  the job w a s  not s t r e s s f u l  and

that h e r  p e r s o n a l  r e l a t i o n s h i p  w i t h  h e r  s u p e r v i s o r  w a s

n e i t h e r  s t r e s s f u l  n o r  tense.

Th e  m a j o r  m e d i c a l  e v i d e n c e  u p o n  w h i c h  the b o a r d

re l i e d  w a s  p r o v i d e d  b y  Dr. Ohlson. Dr. O h l s o n  i n d i c a t e d

t h a t  F o x ' s  e x a c t  d i a g n o s i s  w a s  u n c l e a r  b u t  th a t  h e r  sym p t o m s

r e s e m b l e d  a " c o n v e r s i o n  d i s o r d e r , "  a " p s y c h o g e n i c  pa i n

d i s o r d e r "  o r  a " s o m a t i z a t i o n  d i s o r d e r . "  Dr. O h l s o n  m a d e
%

c l e a r  th a t  in his o p i n i o n  F o x  w a s  not raalingerincr and th a t

in F o x ' s  m i n d  h e r  job w i t h  A l a s c o m  w a s  the o n l y  source of

he r  stress. T h i s  c o n c l u s i o n  w a s  n o t  d i s p u t e d  b y  Alascom.

Dr. O h l s o n  i n d i c a t e d  that F o x ' s  w o r k - r e l a t i o n s h i p s

had c r e a t e d  a g r e a t  d e a l  o f  s t r e s s  for her. However, he

also i n d i c a t e d  t h a t  t h e r e  w e r e  m a n y  o t h e r  n o n - e m p l o y m e n t

fa c tors in F o x ' s  life that w e r e  m o r e  l i k e l y  to be the "real

sources" of stress. One o f  t h e s e  factors w a s  that F o x ' s

h u s b a n d  had b e e n  u n e m p l o y e d  since 1975, t h e r e b y  f o r c i n g  a

r e v e r s a l  in e x p e c t e d  roles, w i t h  Fox. b e c o m i n g  the f amily's
%

m a i n  provi d e r .  A n o t h e r  fa c t o r  w h i c h  Dr. O h l s o n  felt w o u l d  

be ^e r v  s t r e s s f u l  was that F o x  a n d  h e r  h u s b a n d  e x p e r i e n c e d  

g r eat f i n a n c i a l  d i f f i c u l t i e s ,  e v e n t u a l l y  h a v i n g  to d e c l a r e



b a n k r u p t c y .  O t h e r  l i k e l y  s o u r c e s  o f  s t r e s s  w e r e  the 

C a e s a r e a n  b i r t h s  o f  h e r  c h i l d r e n ,  h e r  d i f f i c u l t i e s  in c a r i n g  

for them, a n d  s u r g e r y  w h i c h  F o x  h a d  for the r e m o v a l  o f  an 

ovary.

Dr. O h l s o n  s t a t e d  t h a t  t h e s e  o t h e r  f a c tors r a t e d  

h i g h e r  as s o u r c e s  o f  s t r e s s  o n  a " S o c i a l  P e - a d j u s t m e n t

R a t i n g  S c a l e "  t h a n  d i d  " t r o u b l e  w i t h  the b o s s . "  Dr. O h l s o n  

a c k n o w l e d g e d  t h a t  t h e  fa c t  t h a t  an i t e m  r a t e d  l o w e r  o r  did 

n o t  a p p e a r  on  t h e  s c a l e  d i d  n o t  n e c e s s a r i l y  p r e c l u d e  it from 

b e i n g  s t r e s s f u l  to a g i v e n  i n d i v i d u a l .  Dr. O h l s o n  felt, 

h o w e v e r ,  t h a t  F o x ' s  d i f f i c u l t i e s  w o u l d  h a v e  d e v e l o p e d  if  she 

h a d  n e v e r  w o r k e d  at A l a s c o m :

%
[I]n m y  o p i n i o n ,  the c o n d i t i o n  w o u l d  
h a v e  d e v e l o p e d  no m a t t e r  w h e r e  she
w o r k e d .  J u s t  the e x p e r i e n c e  o f  h a v i n g  
to  w o r k  w i t h  a l l  t h e  o t h e r  k i n d s  of 
t h i n g s  t h a t  w e r e  a o i n g  on  in h e r  life 
w o u l d  h a v e  c a u s e d  t h e  s a m e  k i n d s  of  
s t r e s s e s .

Fox, h o w e v e r ,  d e n i e d  t h a t  t h e s e  o t h e r  f a c tors w e r e  

s t r e s s f u l  to h e r  a n d  a t t r i b u t e d  a l l  h e r  s t r e s s  to h e r  job at 

A l a s c o m .  I n  Dr. O h l s o n ' s  v i e w  t h i s  d e n i a l  w a s  a d e f e n s e  

m e c h a n i s m  a g a i n s t  i n t e n s e  f e e l i n g s  w h i c h  w o u l d  n o r m a l l y  be 

e x p e c t e d  f r o m  the o t h e r  f a ctors,

On J u l y  27, 1983 , the b e a r d  -issued a D e c i s i o n  and

O r d e r  d e n y i n g  F o x ' s  claim. T h e  b o a r d  s t a t e d  th a t  u n d e r  the

A l a s k a  v ..rkers' C o m p e n s a t i o n  A c t  "it is p r e s u m e d  th a t  an 

in j u r y  is c o m p e n s a b l e  in t h e  a b s e n c e  o f  s u b s t a n t i a l  e v i d e n c e



to the c o n t r a r y . "  The b o a r d  n e x t  stated, q u o t i n g  th i s  c o urt 

in B u r g e s s  C o n s t r u c t i o n  Co. v. S m a l l w o o d , (S m a l l w o o d  I I ) 623 

P. ? d  312, 316 (Alaska 1981), t h a t  " b e f o r e  the p r e s u m p t i o n  

attac h e s ,  s o m e  p r e l i m i n a r y  link m u s t  be  e s t a b l i s h e d  b e t w e e n  

the d i s a b i l i t y  a n d  the e m p l o y m e n t . "  T h e  b o a r d  s t a t e d  that 

in o r d e r  for th i s  p r e l i m i n a r y  l i n k  to be e s t a b l i s h e d  the 

c l a i m a n t  had to sh o w  that "the e m p l o y m e n t  s i t u a t i o n  p r o d u c e s  

m e n t a l  s t r e s s . a n d  t e n s i o n  g r e a t e r  t h a n  all e m p l o y e e s  m u s t  

e x p e r i e n c e . "

T h e  b o a r d  h e l d  th a t  the p r e l i m i n a r y  link had not 

be e n  e s t a b l i s h e d  in this case. T h e  b o a r d  f o u n d  that no n e  of 

the t e s t i m o n y  i n d i c a t e d  that w o r k  r e l a t e d  s t r e s s  w a s  g r p a t e r  

than t h a t  w h i c h  all w o r k e r s  m u s t  e x p e r i e n c e  a n d  w a s  not a 

s u b s t a n t i a l  f a c t o r  in c a u s i n g  F o x ' s  d i s a b i l i t y .  The b o a r d  

stated t h a t  " [ h ] a v i n g  to w o r k  is s o m e t h i n g  all e m p l o y e e  

[sic] m u s t  do. T h e r e f o r e ,  the s t r e s s  o f  h a v i n g  to w o r k  is 

not g r e a t e r  t h a n  the stress all e m p l o y e e s  e x p e r i e n c e . "  

S i nce the p r e l i m i n a r y  link h a d  not b e e n  e s t a b l i s h e d  the 

p r e s u m p t i o n  d i d  not attach. T h e r e f o r e  F o x  h a d  to p r o v e  all 

the e l e m e n t s  o f  h e r  c l a i m  and the b o a r d  c o n c l u d e d  t h a t  she 

had not d o n e  so.

F o x  a p p e a l e d  the b o a r d ' s  d e c i s i o n  to the s u p e r i o r  

court. T h e  c o u r t  u p h e l d  the d e c i s i o n ,  h o l d i n g  in p a r t  that 

the " g r e a t e r  than all e m p l o y e e s  m u s t  e x p e r i e n c e "  r e q u i r e m e n t  

was c o n s i s t e n t  w i t h  AS  2 3 . 3 0 . 2 6 5 ( 1 7 ) ' s d e f i n i t i o n  of



" i njury" as " a r i s i n g  o u t  o f  a n d  in the c o u r s e  of 

e m p l o y m e n t . " '  T h e  s u p e r i o r  c o u r t  w a s  o f  the f u r t h e r  v i e w  

t h a t  the r e q u i r e m e n t  w a s  c o n s i s t e n t  w i t h  the b o a r d ' s  own 

p r i o r  d e c i s i o n s  and "with the t r e n d  n a t i o n a l l y  to use 

o b j e c t i v e  s t a n d a r d s  for d e t e r m i n i n g  w o r k - r e l a t e d n e s s  in 

m e n t a l  d i s a b i l i t y  c l a i m s . "  T h e  c o u r t  a l s o  r e j e c t e d  F o x ' s  

a r g u m e n t  t h a t  the te s t  s h o u l d  focus on the c l a i m a n t 's 

" h o n e s t  p e r c e p t i o n "  o f  w h e t h e r  t h e  e m p l o y m e n t  w a s  the s o u r c e  

o f  the injury. T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  the r e c o r d  

f u l l y  s u p p o r t e d  the b o a r d ' s  f i n d i n g  t h a t  F o x  h a d  not p r o v e d  

that " w o r k  s t r ess" w a s  a s u b s t a n t i a l  f a c t o r  in c r e a t i n g  h e r  

e m o t i o n a l  d i s a b i l i t y .  F o x  a p p e a l e d  t o  t h i s  court.

D i s c u s s i o n .

A. I n t r o d u c t i o n

AS 2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  p r o v i d e s  t h a t  it is p r e s u m e d

t h a t  a c l a i m  for c o m p e n s a t i o n  c o m e s  w i t h i n  t h e  c o v e r a g e  o f

the W o r k e r s '  C o m p e n s a t i o n  A c t  u n l e s s  t h e r e  is " s u b s t a n t i a l

e v i d e n c e  t o  t h e  c o n t r a r y . "  W e  h a v e  h e l d  t h a t  b e f o r e  this

p r e s u m p t i o n  a t t a c h e s ,

s o m e  p r e l i m i n a r y  li n k  m u s t  be e s t a b­
li s h e d  b e t w e e n  the d i s a b i l i t y  and the 
e m p l o y m e n t ,  and . . .  in c l a i m s  'based 
o n  h i g h l y  t e c h n i c a l  c o n s i d e r a t i o n s '  
m e d i c a l  e v i d e n c e  is o f t e n  n e c e s s a r y  to 
m a k e  t h a t  c o n n e c t i o n .

Smallwood II, 623 P.2d at 316.



T h e  p u r p o s e  o f  r e q u i r i n g  this p r e l i m i n a r v  link is 

to rule out- c a s e s  in w h i c h  the c l a i m a n t  can sh o w  n e i t h e r  

that the i n j u r y  o c c u r r e d  in the c o u r s e  of  e m p l o y m e n t  n o r  

that it a r o s e  o u t  o f  it. See S m a l l w o o d  I I , 623 P . 2d at 316. 

Such a r e q u i r e m e n t  is n e c e s s a r y  u n d e r  AS 23.30.265(17) w h i c h  

d e f i n e s  " injury" as " a c c i d e n t a l  i n j u r y  o r  d e a t h  a r i s i n g  out 

o f  and in t h e  c o u r s e  of  e m p l o y m e n t . "

T h e  " a r i s i n g  o u t  of? r e q u i r e m e n t  is p r e s e n t  in all 

w o rkers' c o m p e n s a t i o n  statutes. The r e q u i r e m e n t  is e s s e n­

tial to the p o l i t i c a l  c o m p r o m i s e  b e h i n d  the s t a t u t e  w h e r e b y  

the e m p l o y e r  b e a r s  the i n i t i a l  c o s t  o f  i n j u r i e s  that a r i s e

from e m p l o y m e n t  r e l a t e d  risks, r e g a r d l e s s  o f  "fault," and 
%

• the e m p l o y e e  s u r r e n d e r s  his c o m m o n - l a w  r i g h t  to sue in to r t  

w h e n  an e m p l o y m e n t  r e l a t e d  r i s k  c r e a t e s  his injury. See

L. Joseph, The C a u s a t i o n  Issue in Wor k e r s *  C o m p e n s a t i o n

M e n t a l  D i s a b i l i t y  Cases: An  A n a l y s i s ,  S o l u t i o n s ,  and a

P e r s p e c t i v e , 36 Vand. L. Rev. 263, 280 (1983). The

r e q u i r e m e n t  r e f l e c t s  the p r i m a r y  "policy" o r  "legal" 

c a u s a t i o n  f o r m u l a  b y  h o l d i n g  e m p l o y e r s  r e s p o n s i b l e  o n l y  for 

c o m p e n s a t i n g  e m p l o y m e n t  r e l a t e d  risks. Id. at 283.

T h e r e  is an i n h e r e n t  d i f f i c u l t y ,  how e v e r ,  in

d e t e r m i n i n g  w h e t h e r  a m e n t a l  d i s o r d e r  "arises out of" 

e m p l o y m e n t .  T h e  p r o b l e m  is s i m p l y  that "the b o d y  o f  

k n o w l e d g e  r e g a r d i n g  m e n t a l  or e m o t i o n a l  i n j u r i e s  is not 

c e r t a i n  e n o u g h  to m a k e  r a t i o n a l  d e t e r m i n a t i o n s  as to the



true n a t ure, e x t e n t  and c a u s e  o f  injury." S. S e r s land,

M e n t a l  D i s a b i l i t v  C a u s e d  b v  M e n t a l  Stress: S t a n d a r d s  of

P r o o f  in W o r k e r s '  C o m p e n s a t i o n  C a s e s , 33 D r a k e  L. Fev. 751,

752 (1983-84) .•

As a n o t h e r  c o m m e n t a t o r  p u t  it:

T h e  p r e c i s e  e t i o l o g y  o f  m o s t  m e n t a l  
d i s o r d e r s  is i n e x p l i c a b l e .  Me n t a l  
d i s o r d e r s  r e s u l t  f r o m  a n  e x t r a o r d i n a r i l y  
c o m p l e x  i n t e r r e l a t i o n  b e t w e e n  an  i n d i­
v i d u a l ' s  i n t e r n a l  o r  s u b j e c t i v e  r e a l i t y  
an d  h i s  e x t e r n a l  o r  e n v i r o n m e n t a l  
r e a l i t y  . . . T h e  p r e c i s e  p s y c h o g e n e s i s  
o f  a n  i n d i v i d u a l 's s u b j e c t i v e  r e a l i t y  is 
i m p o s s i b l e  to d e t e r m i n e .  M o r e o v e r ,  the 
i n t e r r e l a t i o n  b e t w e e n  s u b j e c t i v e  and 
e n v i r o n m e n t a l  r e a l i t i e s  is so p r o f o u n d l y  
c o m p l e x  t h a t  no m e t h o d  e x i s t s  e i t h e r  to 
q u a n t i f y  o r  q u a l i f y  t h e  e x t e n t  to w h i c h  

, o n e  r e a l i t y  a n d  not t h e  o t h e r  is a cause 
o f  m e n t a l  d i s o r d e r .  T h e r e f o r e ,  the time 
l a p s e  b e t w e e n  a n  e x t e r n a l  stress and the 
m a n i f e s t a t i o n  of m e n t a l  d i s o r d e r  s y m p­
toms, a n d  the i n t e n s i t y ,  sudden n e s s ,  or 
g r a d u a l n e s s  o f  the e x t e r n a l  s y m p t o m s  are 
i r r e l e v a n t  in d e t e r m i n i n a  c a u s e  . . .
W h e n  m e n t a l  d i s o r d e r  s y m p t o m s  a p p e a r  in 
p a r t s  o f  the b o d y  o t h e r  t h a n  the brain, 
m e d i c a l  s c i e n c e  is able, in m o s t  cases, 
to a t t a c h  a q u a n t i t a t i v e  o r  q u a l i t a t i v e  
e t i o l o g i c a l  p r o b a b i l i t y .  S c i e n t i s t s  
c a n n o t  m a k e  t h i s  d e t e r m i n a t i o n ,  however, 
w h e n  t h e  s y m p t o m s  m a n i f e s t  t h e m s e l v e s  
s u b j e c t i v e l y .  A n  i n d i v i d u a l  w h o  suffers 
a m e n t a l  d i s o r d e r  h a s  an a pri o r i  
p e r s o n a l  s u b j e c t i v e  v u l n e r a b i l i t y  or 
p r e d i s p o s i t i o n  to the d i s o r d e r .

Joseph, 36 V a n d  L.. Rev. at 27 1 - 7 2  (footnotes omitted); See

also S e r s l a n d ,  D r a k e  L. Fev. at 752-58; Comment, W o r k m e n 1s

C o m p e n s a t i o n  A w a r d s  for P s y c h o n e u r o t i c  R e a c t i o n s , 70 Y a l e

L.J. 1129 (1961).



* 4

It is this i n h e r e n t  d i f f i c u l t y  in p r o v i n g  c a u s a­

tion t h a t  has led co u r t s  in m a n y  j u r i s d i c t i o n s  to i m p o s e  

a d d i t i o n a l  d e f i n i t i o n a l  limits on the c o m p e n s a b i l i t y  of  

m e n t a l  i n j u r y  ca u s e d  b y  m e n t a l  st r e s s  b y  l o o k i n g  

" o b j e c t i v e l y "  at the type a n d / o r  d e g r e e  o f  the stress. Some 

j u r i s d i c t i o n s  h a v e  h e l d  that m e n t a l  i n j u r i e s  are n o t  

c o m p e n s a b l e  u n l e s s  t here is some " p h y s i c a l  e l e m e n t "  i n v o l v e d  

or  u n l e s s  the m e n t a l  s t i m u l u s  is a' "sudden," "traum a t i c "  

e v e n t  or  a ser i e s  o f  such events. See H a n s o n  B u i c k  v. 

C h a t h a m , 292 S . E . 2 d  428, 429-30 (Ga. 1982); A l b a n e s e ' s  C a s e , 

389 N . E . 2 d  83, 86 (Mass. 1979). See g e n e r a l l y  Sersl a n d ,  33 

D r a k e  L. P.ev. at 759-67, 767-72; IE A. L a r son, W o r k m e n ' s

C o m p e n s a t i o n  L a w  §§ 42.23, 42.23(a) at 7-647 - 7-661 (19861. 

Some j u r i s d i c t i o n s  ha v e  h e l d  th a t  m e n t a l  i n j u r y  ca u s e d  b y  

g r a d u a l  m e n t a l  stress is c o m p e n s a b l e ,  b u t  o n l y  if the 

e m p l o y e e  shows that he w a s  s u b j e c t  to m e n t a l  st r e s s  and 

t e n s i o n  " g r e a t e r  th a n  all e m p l o y e e s  m u s t  e x p e r i e n c e . "  S e e , 

e.g. , S l o s s  v. I n d u s t r i a l  C o m m i s s i o n , 588 P . 2d 303, 304

(Ariz. 1978) ; T o w n s e n d  v. M a i n e  B u r e a u  o f  P u b l i c  S a f e t y , 404

A . 2d 1014, 1020 (Me. 1979); Seitz v. L & R  Indust r i e s ,  I n c . , 

437 A . 2d 1345, 1351 (R.I. 1981); J o s e  v. Equ i f a x ,  I n c . , 556

S. W . 2 d  82, 84 (Tenn. 3977); Sc h o o l  D i s t r i c t  &1 v. Dept, o f  

Industry, L a b o r  and H uman R e l a t i o n s , 215 N . W . 2 d  373, 377

(Wis. 1974).
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B. The " G r e a t e r  T h a n  A l l  E m p l o y e e s  M u s t  Experi e n c e "
T e s t ,

The B o a r d  a p p l i e d  the " g r e a t e r  t h a n  all e m p l o y e e s  

m u s t  e x p e r i e n c e "  t e s t  in this case. C o u r t s  that have 

a d o p t e d  this t e s t  h a v e  o f t e n  e x p r e s s e d  a fear that d u e  to 

the d i f f i c u l t y  in d e t e r m i n i n g  t h e  ca u s e s  o f  m e n t a l  illness, 

fail u r e  to i m p o s e  a d d i t i o n a l  o b j e c t i v e  r e q u i r e m e n t s  w o u l d  

"open t h e  f l o o d  g a t e s "  to f r a u d u l e n t  m e n t a l  i n j u r y  claims.

E . g . , S c h o o l  D i s t r i c t  # 1 , 215 N . W . 2 d  at 377. C o u r t s  also 

o f t e n  s tate t h a t  w o r k e r ' s  c o m p e n s a t i o n  acts w e r e  not 

d e s i g n e d  to m a k e  e m p l o y e r s  " g e n e r a l  i n s u r e r s , "  w h i c h  c o u l d  

h a p p e n  if t h e r e  w e r e  no o b j e c t i v e  t h r e s h o l d  requir e m e n t s ,  

s i n c e  some c a u s a l  c o n n e c t i o n  b e t w e e n  the mental' illness and 

e m p l o y m e n t  c o u l d  b e  e s t a b l i s h e d  in m o s t  cases. E . q ,, 

T o w n s e n d , 404 A. 2d at 1018-19. A l a s c o m  a r g u e s  that the 

" g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e "  te s t  is a p p r o­

pr i a t e  to e n s u r e  t h a t  the i n j u r y  "arise out of" e m p l o y m e n t  

b y  p r o v i d i n g  t h a t  t h ere is some o b j e c t i v e ,  realistic, 

c o n n e c t i o n  b e t w e e n  the i n j u r y  a n d  the emplo y m e n t .

W h i l e  w e  r e c o g n i z e  t h e s e  conce r n s ,  w e  r e j e c t  tne 

" g r e a t e r  than all e m p l o y e e s  m u s t  e x p e r i e n c e "  test, o r  any 

o t h e r  a d d i t i o n a l  "obje c t i v e "  t h r e s h o l d  r e q u i r e m e n t ,  for 

se v e r a l  reasons.

First, we  are u n c o n v i n c e d  t h a t  r e q u i r i n g  a s h o w i n g  

of  stress g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e  w i l l



m a k e  it m o r e  l i k e l y  t h a t  e m p l o y m e n t  w a s  a c o n t r i b u t i n a  c a use 

o f  the m e n t a l  injury.

T h e  e x i s t e n c e  of  a m e n t a l  i m p a c t  s t i m u­
lus o r  u n u s u a l  e x c e s s i v e  m e n t a l  e m p l o y­
m e n t  stres s e s ,  h o w e v e r ,  d o e s  not m e d i­
ca l l y  a s s u r e  the g e n u i n e n e s s  o f  the 
c a u s a l  r e l a t i o n s h i p  b e t w e e n  a w o r k e r ' s  
m e n t a l  d i s a b i l i t y  a n d  h i s  e m p l o y m e n t  any 
m o r e  t h a n  d o e s  the e x i s t e n c e  o f  a 
p h y s i c a l  impact. T h e  i n t e n s i t y  o f  the 
m e n t a l  s t r e s s e s  is e t i o l o g i c a l l y  i r r e l e­
vant. T h e  m e t a p h o r i c a l  d e s c r i p t i o n  of 
the t h r e s h o l d  l i m i t a t i o n s  b y  c o u r t s  as 
" s u f f i c i e n t  badgefs] o f  r e l i a b i l i t y " ,  
t h e r e f o r e ,  is a c c u r a t e :  like the
o b j e c t i v e  c r i t e r i a  in t o r t  a c t i o n s  for 
e m o t i o n a l  injury, t h e s e  "badges" at b e s t  
a s s u r e  t h e  a p p e a r a n c e  o f  an o b j e c t i v e  
c a u s a l  relat i o n .

J o s eph, 36 Vand. L. Pev. at 305 (emphasis in original)

(footnotes o m i t t e d ) ;  see C o m m e n t ,  70 Y a l e  L. J. at 113P-45.

W e  t h e r e f o r e  t h i n k  t h a t  the " g r e a t e r  t h a n  all e m p l o y e e s  m u s t

e x p e r i e n c e "  t e s t  is n e i t h e r  e s s e n t i a l  n o r  e v e n  g e r m a n e  to

the l e g i s l a t i v e  r e q u i r e m e n t  t h a t  the i n j u r y  "arise our of"

the e m p l o y m e n t .

Second, w e  b e l i e v e  t h e  a r g u m e n t  that t h r e s h o l d

r e q u i r e m e n t s  are n e c e s s a r y  for m e n t a l  i n j u r i e s  b e c a u s e  such

i n j u r i e s  are e a s i e r  to f eiqn t h a n  p h y s i c a l  i n juries is

u n s u b s t a n t i a t e d .  T h e r e  is no e v i d e n c e  th a t  it w i l l  be

e a s i e r  to feign o r  m o r e  d i f f i c u l t  to d e t e c t  c o m p l e x  p a t t e r n s

of p s y c h o n e u r o t i c  r e a c t i o n s  th a n  c e r t a i n  "physical"

injuries. See C o m m e n t ,  70 Y a l e  L. J; at 1137.



F i n a l l y ,  a n d  m o s t  i m p o r t a n t l y ,  w e  t h i n k  that 

a d o p t i o n  o f  -the " g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e "  

r e q u i r e m e n t  is c o n t r a r y  to the f u n d a m e n t a l  p r i n c i p l e  in 

w o r k e r s ' c o m p e n s a t i o n  law t h a t  t h e  A c t  s h o u l d  be read 

l i b e r a l l y  a n d  t h a t  t h e  e m p l o y e r  m u s t  t a k e  the e m p l o y e e  "as 

he finds h i m." S e e , e . g . , S.L.W. v. A l a s k a  W o r k m e n ' s  

C o m p e n s a t i o n  B o a r d , 490 P . 2d 42, 44 (Alaska 1971); W i l s o n  v. 

E r i c k s o n , 477 P . 2d 998, 1000 (Alaska 1970). T h e r e  w i l l  be 

e m p l o y e e s  w h o  w i l l  s u f f e r  m e n t a l  i n j u r i e s  fr o m  "usual," 

" e v e r y d a y , "  e m p l o y m e n t  s t r e s s e s .  U n d e r  this r e q u i r e m e n t  

t h e s e  " e g g s h e l l "  e m p l o y e e s  w o u l d  n o t  b e  c o m p e n s a t e d  for 

t h e i r  i n j u r i e s ,  b e c a u s e  the s t r e s s  to w h i c h  t h e y  s u c c u m b e d  

wa s  a s t r e s s  to  w h i c h  the a v e r a g e  w o r k e r  w o u l d  not have 

s u c c u m b e d .

S e v e r a l  j u r i s d i c t i o n s  h a v e  r e j e c t e d  the "gr e a t e r  

th a n  a l l  e m p l o y e e s  m u s t  e x p e r i e n c e "  r e q u i r e m e n t  on the 

e x p l i c i t  o r  i m p l i c i t  g r o u n d s  t h a t  the e m p l o y e r  m u s t  take the 

e m p l o y e e  as he f inds him, a n d  t h a t  t h e r e  is n o t h i n g  in the 

wo r k e r s '  c o m p e n s a t i o n  s t a t u t e  t h a t  i m p l i e s  t h e r e  sh o u l d  be 

a n y  d i f f e r e n t  r u l e  for m e n t a l  i l lness. See R oval State 

N a t i o n a l  I n s u r a n c e  Co. v. L a b o r  & I n d u s t r i a l  Pelat i o n ?  

A p p e a l  B o a r d , 487 P . 2d 2 7 8 , 2 8 2  (Hawaii 19"7!) ; Y o c o m  v. 

P i e r c e , 534 S . W . 2 d  796, 798-800- (Ky. 1976); B r e e d e n  v.

W o r k m e n ' s  C o m p e n s a t i o n  C o m m ' r , 285 ,S.E.2d 398, 400 (W„Va.

1981); M c G a r r a h  v. SAIF, 675 P . 2d 159, 167 (Or. 1983);



A l b e r t s o n ' s ,  Inc. v. W o r k e r s *  C o m p e n s a t i o n  A p p e a l s  Bd. of 

S t ate o f  C a l i f o r n i a , 182 Cal. F.ptr. 304, 20? (Cal. App.

1982).

W e  a g r e e  w i t h  t h e s e  d e c i s i o n s .  "Gr e a t e r  stress

than all e m p l o y e e s  m u s t  e x p e r i e n c e "  does not insure t h a t  the

i n j u r y  " a r i s e s  o u t  o f  e m p l o y m e n t . "  W h i l e  no "test" can

a d e q u a t e l y  i n s u r e  this, w e  h a v e  n o t  i m p o s e d  a d d i t i o n a l

t h r e s h o l d  r e q u i r e m e n t s  in p h y s i c a l  i n j u r y  c a ses w h e r e  it was

d i f f i c u l t  t o  d e t e r m i n e  w h e t h e r  e m p l o y m e n t  w a s  a causal

factor. See, e . g . , P r o v i d e n c e  W a s h i n g t o n  I n s u r a n c e  Co. v.

B o n n e r , 680 P . 2d 96 (Alaska 1984' . In D e l a n e v  v. A l a s k a

A i r l i n e s , 693 P. 2d 859 (Alaska 1985) , a p i l o t  w h o  had
%

C r o h n ' s  d i s e a s e  c l a i m e d  c o m p e n s a t i o n .  W e  r e j e c t e d  D e l a n e y ' s  

c l a i m  t h a t  C r o h n ' s  d i s e a s e  w a s  an o c c u p a t i o n a l  d i s e a s e  of 

a i r p l a n e  p i l o t s  c a u s e d  b y  e x c e s s i v e l y  s t r e s s f u l  c o n d i t i o n s  

b e c a u s e  t h e r e  h a d  b e e n  no m e d i c a l  t e s t i m o n y  t h a t  the d i s e a s e  

had o r i g i n a l l y  b e e n  c a u s e d  b y  c o n d i t i o n s  o f  employ m e n t .  I d . 

at 862. T h e r e f o r e  the p r e l i m i n a r y  l i n k  b e t w e e n  the illness 

and the e m p l o y m e n t  h a d  n o t  b e e n  e s t a b l i s h e d .  W e  th e n  stated 

t h a t  the. " p r e l i m i n a r y  link" h a d  b e e n  e s t a b l i s h e d  as to 

w h e t h e r  the e m p l o y m e n t  c o n d i t i o n s  a g g r a v a t e d ,  a c c e l e r a t e d  o r  

c o m b i n e d  w i t h  a pre-existing, d i s e a s e  to p r o d u c e  d i sability. 

I d . at 863. W e  held, how e v e r ,  t h a t  the e m p l o y e r  had 

p r o d u c e d  " s u b s t a n t i a l  e v i d e n c e "  th a t  e m p l o y m e n t  stress was 

not a c o n t r i b u t i n g  factor, b a s e d  on u n e q u i v o c a l  e x p e r t
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t e s t i m o n y ,  a n d  t h e r e f o r e  had r e b u t t e d  the p r e s u m p t i o n  o f  

c o m p e n s a b i l i t y .  Id. at 863 . .

D e l a n e y , w e  d i d  not v a r y  f r o m  the t r aditional a n a l y s i s  e v e n  

t hough the q u e s t i o n  o f  w h e t h e r  the e m p l o y m e n t  c o n t r i b u t e d  to 

the i n j u r y  w a s  n o v e l  a n d  d i f f i c u l t .  W e  see no r e a s o n  to 

v a r y  fr o m  the t r a d i t i o n a l  a n a l y s i s  in m e n t a l  i n j u r y  c a s e s  b y  

i m p o s i n g  a d d i t i o n a l  r e q u i r e m e n t s  on the q u a l i t y  or  q u a n t i t y  

o f  e m p l o y m e n t  c o n d i t i o n s .  N o  l e gal a p p r o a c h  can b e  e n t i r e l y  

a c c u r a t e  in t h i s  ar e a  b e c a u s e  t h e r e  is i n s u f f i c i e n t  

s c i e n t i f i c  k n o w l e d g e  r e g a r d i n g  w h a t  a c t u a l l y  c a u s e s  m e n t a l  

d i s o r d e r s .  T h e  c r e a t i o n  o f  a d d i t i o n a l  re}uire*.ients t h a t  do 

not n e c e s s a r i l y  b e a r  o n  w h e t h e r  t h ere is a c o n n e c t i o n  

b e t w e e n  t h e  i n j u r y  and t h e  e m p l o y m e n t ,  a n d  w h i c h  p e r  se 

e x c l u d e  a c l a s s  o f  c l a i m a n t s  from l e g i s l a t i v e l y  d i r e c t e d  

c o m p e n s a t i o n  . c o v e r a g e ,  is n o t  the w a y  to de a l  w i t h  th i s  

reality.

C. T h e  " H o n e s t  P e r c e p t i o n "  T e s t

F o x  u r g e s  u s  to a d o p t  the a p p r o a c h  t a k e n  in D e z l e l  

v. D i f c o  L a b o r a t o r i e s ,  I n c . , 268 N . W . 2 d  1 (Mich. 1978). In 

D e z i e l  the c o u r t  a d o p t e d  a " s t r i c t l y  s u b j e c t i v e "  c a u s a l  

n e x u s  to d e t e r m i n e  c o m p e n s a b i l i t y .  U n d e r  this standard:

W h i l e  u l t i m a t e l y  r e j e c t i n g  the e m p l o y e e ' s  c l a i m  i n

[A] c l a i m a n t  is e n t i t l e d  to c o m p e n s a t i o n  
i f  it is f a c t u a l l y  e s t a b l i s h e d  that 
c l a i m a n t  h o n e s t l y  p e r c e i v e s  some p e r s o n­
al i n j u r y  i n c u r r e d  d u r i n g  the o r d i n a r y
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w o r k  o f  his e m p l o y m e n t  "caused" his 
d i s a b i l i t y .  T h i s  s t a n d a r d  a p p l i e s  w h e r e  
the p l a i n t i f f  a l l e g e s  a d i s a b i l i t y  
r e s u l t i n g  fr o m  e i t h e r  a p h y s i c a l  o r  
m e n t a l  s t i m u l u s  a n d  h o n e s t l y ,  ev e n  
t h o u g h  m i s t a k e n l y ,  b e l i e v e s  t h a t  he is 
d i s a b l e d  due to t h a t  w o r k - r e l a t e d  i n j u r y  
and t h e r e f o r e  c a n n o t  r e s u m e  his n o r m a l  
em p l o y m e n t .

I d . at 11 (emphasis in o r i g i n a l ) .

The c o u r t  s t a t e d  t h a t  t h i s  t e s t  w a s  a p p r o p r i a t e  

b e c a u s e  p s v c h o n e u r o s e s  w e re, b y  d e f i n i t i o n ,  s u b j e c t i v e  

in j u r i e s  and d i s a b i l i t i e s  e x i s t i n g  o n l y  in the m i n d s  o f  

their vic t i m s .  T h e  c o u r t  v i e w e d  the " h o n e s t  p e r c e p t i o n "  

test as r e f l e c t i n g  the c e n t r a l  fact t h a t  the m e n t a l l y  ill 

c l a i m a n t  w a s  " m i s - m a n u f a c t u r i n g "  o r  m i s p e r c e i v i n g  reality. 

I d . a t  12. T h e  c o u r t  a l s o  s t a t e d  that the w o r k e r s '  

c o m p e n s a t i o n  a c t  sho u l d  be c o n s t r u e d  l i b e r a l l y  a n d  th a t  

" Tclo m p e n s a t i o n  for d i s a b i l i t y  t a kes p r e f e r e n c e  o v e r  any 

s u b s i d i a r y  d o u b t s  a b o u t  the e x i s t e n c e  o f  an o b j e c t i v e  ca u s a l  

n e x us." 3j3. at 15.

We  d e c l i n e  to a d o p t  the " h o n e s t  p e r c e p t i o n "  te s t  

b e c a u s e  we  b e l i e v e  it is f u n d a m e n t a l l y  i n c o n s i s t e n t  w i t h  the 

s t a t u t o r y  r e q u i r e m e n t  t h a t  the i n j u r y  "arise out of" the 

e m ployment. T h e  " h o nest p e r c e p t i o n "  a p p r o a c h  do e s  not ta k e  

into a c c o u n t  the fact t h a t  o b j e c t i v e ,  e n v i r o n m e n t a l  r e a l i­

ties, such as e m p l o y m e n t ,  m a y  o r  m a y  not c o n t r i b u t e  to the 

disability. See Joseph, 36 Vand. L. Pev. at 308-09. W h i l e  

it is true, as a g e n e r a l  p o l i c y  p r e f e r e n c e ,  th a t  r e m e d i a l

-17-



legislation should be construed liberally, this does not 

oive us license to ignore the statutory directive. The 

"arising out of" requirement is the legislature's primary 

means of limiting compensation to employment related risks. 

A test that focuses exclusively upon the employee's honest 

perception ignores the statutory directive because it does 

not ask whether the mental injury arose from an employment 

related risk nor does it even look to whether an employee's 

subjective reaction to work stresses actually contributed to. 

the injury. Under this test, even if the subjective 

reaction of a predisposed or "eggshell” employee did not 

contribute to the employee's injury, the injury would still 

be compensable if the employee "honestly perceived" that his 

job caused the injury.

The dissent in Deziel pointed out that this scen­

ario could occur often since it is very likely that a 

claimant would "perceive" his employment as the cause of his 

disorder:

TF]or a neurotic state to exist, . . .  
the person must be unable or unwilling 
to recognize and resolve these [inner 
conflicts and emotional weaknesses] .
The disorder is an unconscious attempt 
at resolution. The only possible 
causative factor of which the claimant 
is, or will allow himself to be, con­
sciously aware is the work-related 
trauma. Reality is elusive. It is, 
therefore, highly unlikely that the 
claimant's perception of causation will 
be anything but his employment.



We  c o n c l u d e  that this c a s e  sho u l d  be a n a l y z e d  in 

fche same w a y  as a n y  o t h e r  c l a i m  for workers' c o m p e n s a t i o n  

benefits. We  are not a l one in t r e a t i n g  a c l a i m  for m e n t a l  

injury caused b y  g r a d u a l  mental st r e s s  in the same m a n n e r  as 

a n y  o t h e r  workers' c o m p e n s a t i o n  d i s a b i l i t y  claim. Ste R o yal 

S tate N a t i o n a l  I n s u r a n c e  Co. v. L a b o r  & I n d u strial R e l a t i o n s  

A p p e a l  B o a r d , 487 P . 2d 278 (Hawaii 1971); Y o c o m  v. P i e r c e , 

534 S.W.2d 796 (Kv. 1976); M c G a r r a h  v. S A I F , 675 P . 2d 159
~~ V

(Or. 1983); B r e e d e n  v. W o r k m e n ' s  C o m p e n s a t i o n  C o m m ' r ; 285

S . E . 2 d  398 (W.Va. 1981). The " p r e l i m i n a r y  link" and p r e­

sum p t i o n  o f  c o m p e n s a b i l i t y  is e s t a b l i s h e d  if t h e r e  is 

e v i d e n c e  that the e m p l o y m e n t  c o n t r i b u t e d  to the injury. See 

B o n n e r , 680 P . 2d at 99. T h e  fact that the e m p l o y e e  

p e r c e i v e s  e m p l o y m e n t  as the s o u r c e  of the i n j u r y  is not 

e n o u g h  to e s t a b l i s h  p r e l i m i n a r y  link un l e s s  t h e r e  is

some t e s t i m o n y  t h a t  the e m p l o y m e n t  a f f e c t e d  the e m p l o y e e  to 

h e l p  create the d i s a b i l i t y .  A s  one c o u r t  put it, t h e r e  m u s t  

be some evidence t h a t  the e m p l o y m e n t  p l a y e d  an " a c t i v e  role" 

in the d e v e l o p m e n t  o f  the m e n t a l  d i s a b i l i t y  and. did not 

"merely provide a stage for the e v e n t . "  A l b e r t s o n ' s ,  Inc. 

v. Workers' C o m p e n s a t i o n  A p p e a l s  Bd. of State of C a l i f o r n i a , 

182 Cal. R p t r . 304, 309 (Cal. App. 1982).

268 N.W.2d at 24.

n. The "Preliminary Link”
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0
H e r e  the e v i d e n c e  e s t a b l i s h e s  a p r e l i m i n a r y  link 

b e t w e e n  the e m p l o y m e n t  a n d  t h e  d i s a b i l i t y .  W h i l e  Dr. O h l s o n  

i n d i c a t e d  t h a t  in h i s  o p i n i o n  t h e r e  w e r e  a v a r i e t y  o f  

f a c t o r s  m o r e  l i k e l y  to p r o d u c e  s t r e s s  in Fox, he a l s o  s t a t e d  

t h a t  "[Fox's] r e l a t i o n s h i p  w i t h  f e l l o w  w o r k e r s  and 

s u p e r v i s o r s  at A l a s c o m  h a s  e v i d e n t l y  p r o d u c e d  a t r e m e n d o u s  

a m o u n t  o f  st r e s s  in h e r . "  Dr. O h l s o n  al s o  stated th a t  F o x ' s  

e m p l o y m e n t  w i t h  A l a s c o m  w a s  a f a c t o r  c a u s i n g  stress a l t h o u g h  

he t h o u g h t  it w a s  n o t  the e x c l u s i v e  n o r  p r e c i p i t a t i n g  

factor.

In o r d e r  to e s t a b l i s h  the p r e l i m i n a r y  link 

n e c e s s a r y  for the p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  the c l a i m a n t  

n e e d  n o t  p r e s e n t  s u b s t a n t i a l  e v i d e n c e  that his o r  h e r  

e m p l o y m e n t  w a s  a s u b s t a n t i a l  c a u s e  o f  his disabi l i t y .  Su c h  

a s h o w i n g  w o u l d  b e  n e c e s s a r y  o n l y  if the e m p l o y e r  had 

r e b u t t e d  the p r e s u m p t i o n  o f  c o m p e n s a b i l i t y .  See B o n n e r , 680 

P . 2d at 98 (Alaska 1984). T h e  r e c o r d  c o n t a i n s  e v i d e n c e  that 

the e m p l o y m e n t  w a s  a f a c t o r  in c r e a t i n g  F ox's d i s a b i l i t y .  

T h i s  is e n o u g h  to e s t a b l i s h  the p r e s u m p t i o n  of 

c o m p e n s a b i l i t y .  On r e m a n d ,  A l a s c o m  m a y  r e b u t  the 

p r e s u m p t i o n  b y  p r e s e n t i n g  s u b s t a n t i a l  e v i d e n c e  th a t  F o x ' s  

d i s a b i l i t y  w a s  not w o r k - r e l a t e d  t h r o u g h  (1) a f f i r m a t i v e  

e v i d e n c e  that the d i s a b i l i t y  w a s  not w o r k - r e l a t e d ,  or 

(?) e l i m i n a t i o n  o f  all r e a s o n a b l e  p o s s i b i l i t i e s  t h a t  the 

i n j u r y  v/as w o r k  c o n n e c t e d .  B u r g e s s  C o n s t r u c t i o n  Co. v.
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S m a l l w o o d  (S m a l l w o o d  I I I ) , 698 P . 2d 1206, 1211 (Alaska 

1985) . If A l a s c o m  does r e b u t  t h e  p r e s u m p t i o n  then F o x  w i l l  

ha v e  to p r o v e  all t h e  e l e m e n t s  o f  h e r  c l a i m  b y  a 

p r e p o n d e r a n c e  o f  the e v i d e n c e .  Id!, at  1211.

R E V E R S E D  and R E M A N D E D  for p r o c e e d i n g s  c o n s i s t e n t  

w i t h  this opinion.
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A n c h o r a g e  Dai ly  New s F r i d a y ,  Apri l  1,1988

W o r k e r s ’ c o m p
ay CHANCY CROFT '

Workers’ compensation reform was touted 
as reducing costs 15 to 20 percent until
reality entered the debate.

A study by the National Council of Com­
pensation Insurance was followed by a sec­
ond major study from a private actuarial 
firm; Both concluded that the legislation 
undeî consideration in Juneau would not 
reduce’costs. There might .even be a cost 
increase! Yes, that’s right — the hard number 
boys said there might be a cost increase.

The b ill was touted as providing jobs from 
cost savings to employers. Without any cost 
savings; of course, no jobs w ill be created.
But’senators, anxious to please their busi­
ness constituents, ignored the hard facts and 
passed a resolution — which has no legal 
effect asking insurance companies to 

* reduce premiums by 2 percent.
'Even a-.’fictitious 2 percent reduction 

; would provide a saving of only a few 
hundred dollars to the average employer. 
The permanent fund dividend would be three 
times as large as any fictitious savings to an 
employer under SB 322.

Do we have the most expensive workers’ 
compensation system in the United States? 
No. Several states have more expensive 
systems, including Oregon and Montana.

Are we the only state that’s facing an 
T increase? No. Oklahoma, Louisiana, South 
1 Carolina, Maine and New Hampshire are all 
' facing larger i n c r e a s e s . ' •"

So why is there an increase in Alaska? 
i Nobody can say for-sure. The Division of 

Insurance has no figures, the Workers’ Comp 
Division has no figures.

The only thing we know for sure is the 
; injury frequency has hit a 10-year high and 

that the delay in handling cases has in- 
. creased 70 percent. This alone probably

n o  help to workers

ignores safety and makes delays'Worse.
If the legislation does nothing to control 

insurance companies or reduce premiums, 
does it benefit injured workers? Only a few 
workers at the expense of the many. Some 
legislative provisions are good. Many more 
are regressive. - -

The benefits are not worth the price most 
injured workers w ill pay. '

• Seriously disabled workers get less. Peo- 
‘ pie with closed head injuries, bum victims, 

multiple trauma injuries requiring repeated 
operations, all are arbitrarily cut off temoo- 
rary disability after two years. This is done 
in the name of a false premium reduction to 
those employers who caused the injury in the 
first place.

•A ll payments for permanent partial 
wage loss are totally eliminated. This wc jld  
make Alaska the first state to reject compen­
sation to injured workers based on perma­
nent loss of earning capacity. Instead pay- 

■':alimpaiment is solely on medical impairment.
If you’re a lawyer and lose an arm you’ll 

get a lot, but if  you're a laborer: with a bad 
back, you’re mostly oht of luck.

• Workers pay their own: tiipa-lbsa during
rehabiUtation, once :fhey^iWtihedically st'a 

•tionary. v  £  5 ^ $ $ '
• A worker’s right to a 'determination of 

actual earning capacity is ignored, claims 
based on stressful jobs are excluded, compen­
sation is limited regardless of actual earn­
ings, out-of-state benefits are reduced (a

iTH'TV'tee BnrRD 322w*w'*' similnr',T)Tovision' was declared unconstitu

tional years ago) and workers get only one 
choice of a doctor.

• Court review of board decisions is se­
verely restricted.

But even more strangely, all medical 
benefits are excluded. To the average Alaska 
family, medical benefits are more important 
than pension. Some states have mandated 
that employe *s continue health insurance for 
injured workers — why not Alaska?

The legislation was the result of long 
hours of hard work by a select group of 
people. But it has three philosophical prem­
ises not in the interest of injured workers.

First, the legislation is arbitrary. What is 
the legal or moral authority to make arbi­
trary rules about injured workers? Who can 
say that some workers get a high percentage 
of their pre-injury earnings and others have 
to get by on less? Why aren’t all workers 
treated equally?

Second, a case is closed regavdless of 
condition. Injured workers are treated like 
dated products on a grocer’s shelves. After 
time, they are disposed of.

Third — and the most serious fallacy 
behind this legislation — is the notion that 
workers’ compensation can be reduced with­
out reducing benefits. It’s a nice theory, but 
it doesn't wo, s. here. In short, there’s no free 
lunch. This b ill is the first workers’ comp 
legislation in a long time that both raises 
costs and reduces benefits!

The theory of workers’ compensation leg­
islation is "that the cost of all industrial 
accidents should be bom by the consumer as 
part of the cost of the product.” S e a r fu s  vs. 
N orth e rn  G as C om pany, 472 Pacific 2nd 966 
(Alaska 1970).

If workers’ compensation is costing too 
much, it ’s because employers are injuring too 
much. If the cost of doing business in Alaska 
is too great because workers are too careless,

D o  A l a s k a  b u s i n e s s e s  

really d e s e r v e  a n  

e c o n o m i c  bailout f r o m  t h e 

state a n d  a  s u b s i d y  b y  

their injured w o r k e r s ,  a s  

wel l ?

why reduce benefits to injured workers? Do 
Alaska businesses really deserve an econom­
ic bailout from the state and a subsidy by 
their injured workers, as well?

Workers in other states are fighting win­
ning battles for a higher minimum wage, 
decent health insurance and better working 
conditions. Why do Alaska workers have to 
settle for a second-rate compensation act?

So, I come back again to the question each 
of us should ask. Why is it that when injured 
workers and businesses alike are affected by 
increased delays by the Division of Workers' 
Compensation, the legislative solution is tc 
increase those delays? Why is it that when 
workers’ comp costs increase because of an 
increasing injury rate, nobody does anything 
about safety?

Why is it that if insurance companies want 
an increase in premiums one year, nobody 
asks if they made excess profits years be 
fore? Why is it that every time something is 
done about insurance costs the reaction is 
always to reduce benefits to the state’s 25,000 
injured workers? Why must the workers 
always pay the price?

□ Chancy  C roft la an  A n ch o rag e  atto rn ey .
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HOUSE JUDICIARY COMMITTEE 

APRIL 11-16 AGENDA

SB 322 -  WORKERS' COMPENSATION

- I t  ■ - ,^ T y ,r .' — V ' >»-  . - - -  y ^ -

WEDNESDAY, APRIL 6 5 :3 0  -  6:30
OVERVIEW OF SB 322

Bob Anders; Labor-Management Task Force -  Labor re p re s e n ta t iv e  W orke rs1 Comp Board
DISCUSSION: Remaining a reas o f controversyLabor p r i o r i t i e s
Note: Committee w i l l  be on lis te n -o n ly  te lecon fe rence .

MONDAY, APRIL 11 1 :3 0  -  3 :00
INSURANCE SPECIFIC TOPICS

Rate H is to ry :Paul R o lle r?  D i re c to r ,  D iv is ion  o f Insurance Don Koch? S p ec ia l Deputy, D iv is ion  o f Insurance
Assigned R isk  P o o l:Stan Sparks? D ire c to r ,  Government, Consumer and Industry A f f a i r s  -  N ational Council on Compensation In su rance  (NCCI) (on te lecon ference from P o rt la n d )
A laska Timber T ru s t experience:Donna Lewis? A laska Timber T rust (on te lecon fe rence fromKetchikan)
Industry  aspec ts :Gary Purdom? In d u s t r ia l Indemnity and Alaska C la s s i f ic a t io n  and Rating (C&R)

Committee

DISCUSSION:
1) Mandated Rate Reduction o r Rate Freeze
2) Revamping the Assigned R isk Pool
3) Rate Reductions f o r  Sa fe ty  ProgramsNote: R ichard  A rab ; Deputy D irec to r, OccupationalSa fe ty  and Health, w i l l  be a v a i la b le  fo r  questions.

Note: Commitcee w i l l  be on lis te n -o n ly  te lecon ference



H o u s e  J u d i c i a r y  C o m m i t t e e  Workers* Comp agenda (cont.)

T U E S D A Y .  A P R I L  12 1 : 3 0  - 3:00

C O N T I N U A T I O N  O F  A P R I L  11 A G E N D A  IF N E E D E D

O V E R V I E W  O F  S B  3 2 2

L a b o r - M a n a g e m e n t  T a s k  F o r c e  - M a n a g e m e n t  r e p r e s e n t a t i v e s  
(Note: T a s k  F o r c e  m e m b e r s  w i l l  b e  in J u n e a u  p e r s o n a l l y  anc 
on li n e  f r o m  A n c h o r a g e . )

B E N E F I T  S T R U C T U R E  - P R E S E N T  A N D  P R O P O S E D

J a q u e l y n  M c C l i n t o c k ;  Director, D i v i s i o n  of W o r k e r s '  C o m p

N o t e :  C o m m i t t e e  w i l l  b e  on l i s t e n - o n l y  t e l e c o n f e r e n c e

W E D N E S D A Y .  A P R I L  13 1: 3 0  -  3:00

I N D E P E N D E N T  M E D I C A L  E X A M  (3ME)
N o t e :  O p e n  t o  p u b l i c  t e s t i m o n y  s p e c i f i c  t o  th i s  t o p i c  only.

V O C A T I O N A L  R E H A B I L I T A T I O N
N o t e :  O p e n  to p u b l i c  t e s t i m o n y  s p e c i f i c  to this t o p i c  only.

L E G A L  A S P E C T S
J a n i c e  H a n s e n ;  C h i e f  o f  A d j u d i c a t i o n s ,  D i v i s i o n  of W o r k e r s '

C o m p e n s a t i o n

D I S C U S S I O N :
S e c t i o n  18 - B o a r d  I M E  - u n a n i m o u s  v o t e  r e q u i r e m e n t  

S e c t i o n  10 - V o c a t i o n a l  R e h a b i l i t a t i o n  c h a nges

N o t e :  C o m m i t t e e  w i l l  b e  o n  l i s t e n - o n l y  t e l e c o n f e r e n c e  e x c e p t
as n o t e d  a b o v e .



H o u s e  J u d i c i a r y  C o m m i t t e e  Workers' C o m p  agenda (cont.)

T H U R S D A Y .  A P R I L  14 1 : 3 0  - 3 : 0 0

R A T E  R E D U C T I O N

J o h n  L e w i s ?  c o n s u l t a n t  to L a b o r - M a n a g e m e n t  T a s k  F o r c e  
(Note: o n  t e l e c o n f e r e n c e  fr o m  C h i c a g o )

D I S C U S S I O N :
P r o s  a n d  cons o f  m a n d a t e d  r a t e  r e d u c t i o n s  a n d  f r e e z e s ;
T h e  M a i n e  e x p e r i e n c e  - c o m p a r a b l e  t o  A l a s k a ?

E M P L O Y E R  T E S T I M O N Y

K e v i n  J a m e s ;  K l u k w a n ,  Inc.

R a y  Bond; R & R  S c a f f o l d i n g  (note: o n  t e l e c o n f e r e n c e  f r o m
A n c h o r a g e )

P U B L I C  T E S T I M O N Y

T e s t i m o n y  w i l l  b e  t a k e n  on a l l  t o p i c s  r e l a t e d  t o  bill.

F R I D A Y .  A P R I L  15 1:30 - 3:00

E F F E C T  TO  W O R K E R S  - T e m p o r a r y  T o t a l  D i s a b i l i t y  (TTD) a n d
P e r m a n e n t  P a r t i a l  D i s a b i l i t y  (PPD) 

C h a n c y  Croft, a t t o r n e y

P U B L I C  T E S T I M O N Y

T e s t i m o n y  w i l l  b e  t a k e n  on  all t o p i c s  r e l a t e d  t o  bill.

S A T U R D A Y .  A P R I L  16 

9 : 0 0  - 1 2:00 

P U B L I C  T E S T I M O N Y

T e s t i m o n y  w i l l  b e  t a k e n  o n  all t o p i c s  r e l a t e d  t o  bill.

1 : 0 0  - 5:00 

C O M M I T T E E  A M E N D M E N T S

Note: C o m m i t t e e  w i l l  r e m a i n  o n  l i s t e n - o n l y  t e l e c o n f e r e n c e .
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MENTAL DISABILITY CLAIMS:
A NEW EPIDEMIC?
California, always a pacesetter - fo r  better o r worse *

has had an explosion o f  mental disability Workers’ Compensation claims in recent years. 
By E ric M arcus, M.D.

A pproxim ately  50% of all these claims a rc  for m ental 
injury. Psychiatric disability claims have also been sharply 
increasing  in m ost sta tes. This a rtic le  shall a ttem pt to 
describe  th e  anatom y o f a typical S ou thern  C alifo rn ia  
disability claim arising ou t o f a m ental injury/disability.

Causation: A pplications for psychiatric disability stem from 
two sources: physical injuries and purely m ental factors. 
R egarding physical injuries, it has all but becom e common 
p ractice fo r applicants' attorneys to  autom atically  file a 
claim for “ injury to the psyche".

disability. These physicians will in turn  be selective in their 
choice of psychiatric consultants along the sam e lines,

P sych ia trists ren d e rin g  tre a tm e n t who a re  not in th e  
W orkers ' C om p en sa tio n  com m unity  may be subject to  
several possible sources o f bias.

T h e  effect o f th e  doctor's personal opinions and biases 
upon his professional opinions is a very im portant factor, 
a n d  th is  a s p e c t  is f r e q u e n t ly  n o t g iv e n  s u f f ic ie n t 
consideration in court.

T he theory being that physical injury causes m ental distress 
which is then considered as a separa te  disease - subject to 
additional disability com pensation. Also, in the event that 
o r th o p e d is t s ,  n e u ro lo g is t s ,  a n d  o th e r  h e a lth  c a re  
p ro fe ss io n a ls  fa il to  find  any o b jec tiv e  ev idence  for 
continuing disability, then  the "m ental com ponent" can be 
p u r s u e d  w ith  a p p r o p r i a t e  d ia g n o s e s ,  te r m e d  as 
“psychogenic pain disorder” , etc.

People generally find what they look for. A not so obvious 
bias of doctors is that they are  trained to look for, and 
th e re fo re , expect to  f in d  d isease. F o r  exam p le , a life 
in su rance  sa lesm an will generally  find th a t a poten tia l 
client is deficient in their life insurance coverage.

T he  second source of m ental disability claims involve no 
physical injury and are related to  “job  stress". This may 
include any and all types of dissatisfactions. Difficulties 
w ith  su p e rv iso rs , re p r im a n d s , tr a n s fe r s ,  d e m o tio n s , 
te rm in a t io n s , lack  o f  p ro m o tio n s , an d  a m yriad  o f 
jo b -re la ted  grievances, leg itim ate o r otherw ise typically 
result in the filing of a m ental disability claim.

P attern  in P hysica l D isa b ility  C la im s:  F o llo w in g  an 
industrial (physical) injury or alleged injury, the customary 
orthopedic examinations and treatm ent ensues. M ost o f the 
cases eventually referred  to  psychiatrists involve claims of 
back injury followed by complaints of continued pain and 
disability.

Typically, after a num ber of months (o r years) the w orker 
is re fe rre d  to a p sych ia trist because  o rth o p ed ists  and

Likewise, a d o n o r  typically finds som ething  to  “doctor". 
T h is  b ias to  “ finding som ething w rong" should not be 
en tire ly  a ttr ib u te d  to  a financial vested  in terest o f the 
doctor, but m ost often  stem s from a hum anitarian point of 
view. D octors often  find tha t it is be tter to  overtreat a 
pa tien t and not miss som ething than to  take  a risk and, 
perhaps, miss treating  the disease. This viewpoint results in 
billions of dollars spent for unnecessary diagnostic studies 
a n d  t r e a tm e n t ,  b u t  a m o re  c o m f o r ta b le  m e d ic in e  
practitioner.

D octors, being basically hum anitarian, also tend  to  believe 
w hatever the patien t says. I f  a patient says they hurt, when 
th e  doctor believes they m ust be hurting, otherwise, why 
w ould  they  be  go ing  to  a docto r?  M alingering  is no t 
som ething the m edical p rac titioner looks for or expects 
from  his "p a tien t" .

Econom ic bias m ay also operate. Psychiatrists realize that 
a W orkers’ C om pensation case can yield ra ther lucrative 
long-term  rew ards. Frequently, sessions are  billed at very
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hospitalized? A nsw er How  long will his insurance coverage 
pay for it? S ince insurance coverage lim itations do not 
apply to W orkers’ Compensation , these patients are a real 
bonanza for the psychiatric hospital and psychiatrist.
P sy ch ia tr^ ts , p sy cho log is ts  and o th e r  m en ta l h ea lth  
profess’m il who are-not generally involved in the W orkers’ 
Com pensation  community treat in jured workers as they 
would any other patient. N o  attemnt is made to  obtain 
information from  source* such aa the employer in order to 
verify o r  refute the complaints o f the patient.
T h e  doctor may not even be aware o f  pending litigation. If 
the d octor is aware, then the doctor's natural tendency is 
to side with the patient and write reports accordingly, The  
doctor is simply paid to be sympathetic with the patient.
T he results are threefold :

1. A ll symptoms are accepted at fuce value; 2. findings 
and disease* arc typically related to the litigated trauma 
as a "favor" for the patient; 3 . if no disease is found, the 
doctor then lisa  the patient's symptoms as i f  they were an 
objective diagnosis, to r example, “ headaches, low back 
ache, etc.”  Unfortunately, this practice dignifies a 
symptom (o r  alleged symptom) by making it appear as if 
it were an established diagnosis when it in fact is merely 
a symptom.

N o t infrequently the psychiatric treatm ent/counseling goes 
far beyond th e  consequences o f  the industria l in jury. 
M a rita l p rob lem s , d ifficu lties w ith ch ild ren , financia l 
problem s, perhaps alcoholism , all are dealt w ith by '.te 
treating therapist. However, since the therapist knows that 
W ork e rs ’ C om pen sa tion  is th e  sou rce  o f  funding, the  
therapist only t«t»£'’:s those issues related to the purported  
in juiy. O n  occasion, the therapist’s handwritten notes may 
reveal ncn-industrial sources o f  stress. N ot infrequently, 
however, psychotherapists don’t make progress notes and it 
becom es im possible to determ ine what was actually the 
contact o f the treatment.
Psychiatrists personally render very little psychotherapy, 
rather they prescribe medications for whatever the patient 
complains of. F o r example, if the patient says they arc sad, 
then the doctor gives them  antidepressants. I f  they say they 
are upset, then the d octor prescribes tranquilizers. Patients 
may be seen once or tv/ice a month for short visits. The  
doctors’ bills generally do  not reflect these short visits and 
sessions are b illed  a t the customary one hour fee. T h e  
doctor can, o f  course, see multiple patients during the same 
hour.
Psychiatrist* o r  psychologists receiving referrals primarily 
from applicsnt^.’itraanKiy*, who are not involved in one of 
th e  " c o m p e n M & M l fa c to r ie s " , w ill typ ica lly  see  an 
in d iv id u a l in d « tiaU e Iy ^  P ro g re ss  r e p o r ts , p r im a r ily  
generated by . a 'w o ia ll processor and essentially identical 
from  m onth to  m onth have indicated that the person is still 
very sick but "slowly improving” . A fte r a year o r  two, or 
longer, the person msy ultimately be declared "permanent 
and stationary”  with, tjipically, at least a m oderate level o f 
permanent psychiatric disability. A s  already mentioned, the 
"treatm en t" consisted o f  on ce o r tw ice a m onth brie f 
sessions to  prescribe and renew medications.
Typically tho d oc to r  offers the opinion that the individual's 
j o b  w as v e ry  s t r e s s fu l an d  th e  p e r s o n  s h o u ld  be  
rehabilitated to  a jo b  o f  less stress. T h e  “ stressful jo b s ” 
range from  po lice  work to  secretary, sanitation worker,

schoo l teacher, -  actually  the entire gamut o f  existing 
occupations. A  "less stressful job"  becomes a meaningless 
recommendation since there are no  job s which have no 
requirem ents, no supervision , no ground rules, and no 
stress.
In  cases o f  physica l in jury such as a back injury, the 
psychiatrist states that the person is permanently crippled 
(in  spite o f  the lack o f objective orthopedic findings) the 
crippling being the result o f  both orthopedic and severe 
psych ia tric  d isease . T h e se  in d iv iduals a re  a lso  given

f  . . . .  .... A • ' I < V ;. • •>.
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Occasionally I find a verified instance o f  job -re la ted  stress 
* verified by sources other than the employee. In these 
cases , a sh o rt p e r io d  o f  counse ling  may re s to re  the  
individual to  a bette r state o f  mind and resumption o f 
e m p lo y m e n t . B a s e d  u p o n  th e  A m e r ic a n  M e d ic a l  
A sso c ia t ion ’s “ G u id e  to  T h e  Eva lua tion  o f  Permanent 
Impairment" the most important single factor in assessing 
psychiatric disability is the issue o f motivation.
A d d it io n a l con s id e ra tion s having a d irect bearing  on ( I B  
whether an in jured worker may benefit from  psychiatric 
intervention include the following: I
1. W hether the individual has obtained an attorney.
2. T h e  tim e elapsed since the original injury.
3 . W hether there is ob jective evidence o f  a trauma (in  
physical in juries).
4 . W he th e r the indiv idual continues to  w ork after the 
trauma.
5 . H ow  long the individual has been o ff work.
Conclusion: W he th er a mentally in jured w orker can be 
returned to  employability status depends not only upon the 
w o rk e r ’s p e rs on a l m o tiv a tion  bu t eq u a llly  u pon  the 
motivation o f  their attorney. If the attorney’s income is 
dependent upon the size o f  the disability award, then the 
interests o f  the attorney are obvious. S ince the worker’s 
attorney selects the treating and exam ining physicians, 
those physicians' sentiments will also be to find, establish 
and treat pathology to its maximum. There  is no distinction 
made whatsoever between finding the individual unwilling  
versus unable to work.
T h e  most comprehensive and objective criteria in existence 
t o r  o c c u p a t i o n a l  d is a b i l i ty  is  th e  S o c ia l  S e c u r ity  * 
A dm in is tra t io n  g u id e lin e s  fo r  ev a lu a tin g  p sych ia tric  
im pairment. (S SA  booklet N o . 05 -10039 ).
U n fo r tu n a te ly , C a lifo rn ia  has on ly  ad o p te d  a partia l 
version o f  these guidelines. T he various categories to b 
assessed include:

Ability to comprehend and follow instructions.
. Ability to perform simple and repetitive tasks.
Ability to maintain a work pace appropriate to a given 
workload.
Ability to perform complex or varied tasks.
Ability to relate to other people beyond giving and 
receiving instructions.
Ability to  influence people.
Ability to make generalizations, evaluations or derisions 
without immediate supervision.
Ability to accept and cany out responsibility for direction,
control and planning. . . .Only by the use o f  meaningful and objective criteria for

psychiatric impairment will there be a fairer settlement of 
psychiatric disability claims.

Steven Babitsky (Esq .) Ed itor, Falm outh, Mass. f
Published monthly Ov Workers' Compensation Monthly, SEA K , Inc. 

P.O . Box 829, East Falmouth, Massachusetts 02536
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MENTAL DISABILITY CLAIMS: 
A NEW EPIDEMIC?
California, always a pacesetter - fo r  better or worse - 

has h a d  an explosion o f  m ental disability W orkers’ Compensation claim s in recent years. 
By E ric  M arcu s , M.D.

A pprox im ate ly  50% of all these  claims are  for mental 
injury. Psychiatric disability claims have also been sharply 
in c rea s in g  in m ost sta tes. T his artic le  shall attem pt to 
d e sc r ib e  th e  anatom y o f a typical S o u th e rn  California 
d isability  claim arising ou t o f a m ental injury/disability.

C ausation: A pplications for psychiatric disability stem from 
two sources: physical injuries and purely mental factors. 
R egard ing  physical injuries, it has all bu t becom e common 
p ractice  fo r applicants ' attorneys to  autom atically file a 
claim fo r  "in jury  to  the psyche” .

\  T he th eo ry  being that physical injury causes mental distress 
which is then  considered as a separate  disease - subject to 
ad d itiona l disability com pensation. Also, in the event that 
o r t h o p e d i s t s ,  n e u ro lo g is t s ,  an d  o th e r  h e a lth  care 
p ro fe s s io n a ls  fa il to  find  any o b jec tiv e  ev idence for 
con tinu ing  disability, rhcn th e  "m ental com ponent" can be 
p u r s u e d  w ith  a p p r o p r i a t e  d ia g n o s e s ,  te rm e d  as 
"psychogenic pain disorder” , etc.

T he second  source of m ental disability claims involve no 
physical injury and arc related to  “job stress” . This may 
include any  and all types of dissatisfactions. Difficulties 
w ith  s u p e rv is o r s ,  re p r im a n d s , tr a n s fe r s ,  dem otions, 
te r m in a t io n s ,  lack  o f  p ro m o tio n s , a n d  a m yriad  of 
jo b - re la te d  grievances, leg itim ate  or otherw ise typically 
result in  th e  filing of a m ental disability claim.

P attern  in  P hysica l D isa b ility  C la im s: F o llo w in g  an 
industria l (physical) injury o r alleged injury, the customary 
o rth o p ed ic  examinations and treatm ent ensues. Most of the 
cases eventually  referred  to  psychiatrists involve claims of 
back in ju ry  followed by com plaints of continued pain and 
disability.

Typically, after a numbet of m onths (or years) the worker 
is r e f e r re d  to  a p sych ia trist because  o rthoped ists  and 
in te rn is ts  h ave  n o t fo u n d  an  o b jec tiv e  basis fo r the 
continu ing  complaints.

T hese specia lists  may then  s ta te  th a t the patient has a 
"fu n c tio n a l overlay” . D octors a re  loathe to  say there is

C)  absolutely nothing wrong, so instead, "functional overlay"
} shunts th e  person to a psychiatrist. This particular process 

is c a lle d  d iag n o s is  by exclu s ion  and  has been  found 
unaccep tab le  by the V eterans A dm inistration.

“ A  psychiatric  diagnosis m ust be supported  by positive 
findings, m eet the criteria established by the Diagnostic 
and S tatistical M anual, and m ust never be matte solely by 
exclusion. In  o ther words, absence of physical findings is 
not in i ts e lf  sufficient to  justify a psychiatric diagnosis, nor 
does th e  m ere suspicion on the p art of th e  physician that 
the sym ptom s are  functional w arrant a positive psychiatric 
d iag n o s is ."  Physicians’ G uide for D isability  Evaluation 
Exam inations, V eterans A dm inistration, M arch, 1985.

Pattern in  M ental Disability Claims: Approxim ately half of 
C alifo rn ia’s  W orkers’ C om pensation Q aim s do not involve 
physical in ju rie s , ra th e r  alleg ing  m en ia l disability anu 
im p a i r m e n t .  T y p ic a l ly ,  fo l lo w in g  a n y  ty p e  o f  jo b  
d is s a t i s f a c t io n  th e i e m p lo y ee  c o n su lts  w ith  a un ion  
rep resen ta tive , fellow employee, and immediately proceeds 
to re ta in  an  attorney. A lso, following a term ination, the 
em ployee m ay feel som e distress, seek an  attorney who 
refers th e m  to a psychiatrist.

The Psychiatrist and  His'Dias: Injured w orkers referred to 
psychiatrists by treating  pRysicians, o r self-referred, tend to 
be the m o re  legitim ate situations. In  m etropolitan areas, 
especially in  C alifornia with its vast num ber of Workers’ 
C om pensation  cases, physicians a re  readily identified in the j 
W o r k e r s ’ C o m p e n s a t io n  C o m m u n ity  a s  to  th e ir

d isability . These physicians will in turn  be selective in their 
cho ice  of psychiatric consultants along the same lines.

P sy c h ia tr is ts  ren d e rin g  tre a tm e n t who are  not in th e  
W o rk e rs ’ C om pensa tion  com m unity may be subject to  
severa l possible sources o f bias.

T h e  effect o f th e  docto r’s personal opinions and biases 
u p o n  his professional opinions is a very important factor, 
a n d  th i s  a s p e c t  is f r e q u e n t ly  n o t g iven  su ffic ien t 
considera tion  in court.

P eo p le  generally find w hat they look for. A not so obvious 
b ia s  of doctors is tha t they are trained to look for, and 
th e r e fo re ,  expect to  f in d  d isease. F o r  exam ple, a life 
in su ra n c e  salesm an will generally  find that a potential 
c lien t is deficient in their life insurance coverage.

L ikew ise, a doctor typically finds something  to "doctor". 
T h is  b ias to  “ finding som ething w rong" should not be 
e n tire ly  a ttr ib u te d  to  a financial vested  interest of the 
do c to r, bu t most often stem s from a humanitarian point of 
v iew . D octors often find tha t it is be tter to overtrcat a 
p a tie n t and not miss som ething than  to  take a risk and, 
perhaps , miss treating  the disease. This viewpoint results in 
b illions o f dollars spent fo r unnecessary diagnostic studies 
a n d  t r e a tm e n t ,  b u t  a m o re  c o m fo r ta b le  m ed ic ine  
p rac titioner.

D octo rs , being basically hum anitarian, also tend to believe 
w h a tev e r the patien t says. I f  a patient says they hurt, when 
th e  doctor believes they must be hurting, otherwise, why 
w o u ld  they  be  go ing  to  a doc to r?  M alingering is not 
som eth ing  the m edical p rac titioner looks for or expects 
fro m  his "pa tien t" .

E conom ic  bias may also operate. Psychiatrists realize that 
a W orkers’ C om pensation  case can yield rather lucrative 
long-term  rewards. Frequently, sessions are billed at very 
h ig /t ra te  (recently  I saw a psychiatrist’s bill for S200 per 
h o u r ) .  T y p ica lly , th e  w o rk e r  is seen  by low -salaried 
psychiatrists aides or employees, while the psychiatrist bills 
h is  or her full professional fee. A lso, the psychiatrist may 
b il l  for one full hou r o f psychotherapy wile in actuality 
spend ing  only 10 or 15 m inutes w ith the worker.

O n  occasion individuals are  psychiatrically hospitalized due 
to  a llegedly  being “ severely depressed” , "suicidal", o r 
"ex trem ely  ag itated". W hen I have been called upon to 
exam ine these patien ts in  a psychiatric hospital, I found 
th e m  not a t all in need o f hospitalization. These "patients" 
a r e  content with the typical psychiatric hospital program 
w hich  consists of handicrafts, prolonged periods of idleness 
sp e n t smoking and chatting with o ther patients, sporting 
a n d  o ther recreational activities.

Psychiatrists who have a hospital practice generally “make 
ro u n d s"  which am ounts to  coming to  the hospital multiple 
tim e s  per week, chatting a few m inutes with each patient 
a n d  th en  b illing  th e  in su ran ce  c a rr ie r  for a “ hospital 
con su lta tio n "  Obviously th is is extremely lucrative, since 
th e  doctor can see 1 /2  dozen or so patients in a couple of 
h o u rs ' hospital visit.

P sy ch ia tric  h osp ita liza tion , at least in California, costs 
a p p ro x im a te ly  S400-S600 p e r  day. T h is  is, of course, 
ex trem e ly  p ro f ita b le  fo r th e  hosp tia l. A  common jo k e  
reg ard in g  the necessary length of psychiatric hospitalization 
g o e s  like this: Q uestion: How  long does M r. X need to be



hospitalized? A n sw e r  How long will his insurance coverage 
pay for it? S in ce  insurance coverage lim itations do not 
apply to W o rk e rs’ C om pensation, these patien ts a re  a real 
bonanza for th e  psychiatric hospital and psychiatrist.

P sy ch ia tris ts , p sy c h o lo g is ts  an d  o th e r  m e n ta l h ea lth  
professions w ho  a r c n o t  generally involved in  the W orkers' 
C om pensation com m unity  trea t in jured  w orkers as they 
would any o th e r  pa tien t. N o attem pt is made to  obtain 
information fro m  sources such as the em ployer in order to 
verify or re fu te  th e  com plaints o f th e  patient.

T he doctor m ay n o t even be  aw are o f pending litigation. If 
the doctor is aw are , then  the  doctor's natural tendency is 
to side w ith th e  p a tien t and  w rite reports accordingly. The 
doctor is simply p a id  to b e  sym pathetic w ith the patient.

The results a re  th re e fo l±
1. All sym ptom s are accepted at face value; 2. findings 
and diseases a re  typically related to the litigated trauma 
as a "favor” fo r  the patient; 3. if no disease is found, the 
doctor then  lists the patient’s symptoms as i f  they were an 
objective diagnosis, for example, "headaches, low bade 
ache, etc." U nfortunately, this practice dignifies a 
symptom (o r  alleged symptom) by making it appear as if 
it were an established diagnosis when it in fact is merely 
a symptom.

Not infrequently th e  psychiatric treatm en t/counseling  goes 
far beyond th e  co n se q u e n c e s  o f th e  in d u s tria l injury. 
M arita l p ro b le m s , d iff icu ltie s  w ith  ch ild ren , financial 
problems, p e rh a p s  alcoholism , all a re  dealt w ith by the 
treating therap ist. H ow ever, since th e  therap ist knows that 
W orkers' C o m p e n sa tio n  is th e  sou rce  o f  funding, the 
therapist only re la te s  those issues re la ted  to the purported  
injury. On occasion , the therap ist’s handw ritten  notes may 
reveal no n -in d u stria l sources ol stress. N ot infrequently, 
however, p sychotherap ists do n 't make progress notes and it 
becomes im possib le  to  de term ine w hat was actually the 
context of th e  tre a tm e n t.

Psychiatrists p e rso n a lly  ren d er very little  psychotherapy, 
rather they p re sc rib e  m edications for w hatever the patient 
complains of. F o r  exam ple, if  the patient says they arc  sad, 
then the doctor g ives them  antidepressants. I f  they say they 
are upset, then  th e  d o c to r prescribes tranquilizers. Patients 
may be seen once  o r  twice a m onth for short visits. T he 
doctors’ bills g en e ra lly  do no t reflect these short visits and 
sessions a re  b ille d  a t  th e  custom ary one h o u r fee. T he 
doctor can, o f co u rse , see m ultiple patients during the same 
hour.

Pjv^Matrists o f  psychologists receiving referrals primarily 
from appUcants^ratHOCys, w ho are  no t involved in one of 
th e  "compenMtf&ifjl- f a c to r ie s ” , w ill ty p ica lly  se e  an 
in d iv id u a l in d ^ t ts L te ly .  P ro g re s s  r e p o r ts ,  p r im a r ily  
generated b y . t f v o c t U processor and essentially identical 
from month to  m o n th  hove indicated that the person is still 
very sick but "slow ly  im proving” . A fter a  year o r two, or 
longer, the perso n  m sy  ultim ately be declared "perm anent 
and stationary” w ith , typically, a t least a m oderate level of 
perm anent psych iatric  disability. As already m entioned, the 
“ trea tm en t"  c o n s is te d  o f once  o r tw ice a m onth  b rie f 
sessions to p rescribe  and  renew  medications.

Typically tho d o c to r  o ffers th e  opinion that the individual's 
jo b  w as v e ry  s t r e s s f u l  a n d  th e  p e r s o n  s h o u ld  b e  
rehabilitated to  a jo b  o f lesa stress. T he  "stressful jobs” 
range from polico  w ork  to  secretary, san ita tion  w orker,

school teacher, -  a c tu a lly  th e  en tire  gam ut o f  existing 
occupations. A " less stressful jo b ” becomes a meaningless 
recom mendation s ince  there are  no  jobs which have no  • 
requirem ents, no su p erv is io n , no ground rules, and no 
stress.

In cases of p h y sica l in ju ry  such as a back  injury, the 
psychiatrist states th a t th e  person is perm anently  crippled 
(in spite of the lack o f  objective orthopedic findings) the 
crippling being th e  re su lt o f both  orthopedic and  severe 
psychiatric  d is e a se . T h e se  in d iv id u a ls  a re  a lso  given 
pciuidiiciu and sta tio n a ry  ratings of at ieast a m oderate 
degree of perm anent psychiatric disability.

Bonafide Psychiatric Injuries: Having exam ined over 1,000 
injured w orkers, I h a v e  seen  a num ber of legitim ately 
mentally injured w o rk e rs  and have rendered  treatm ent.

Objectively verified physical injuries, such as am putations, 
lace ra tions, an d  e y e  in ju rie s , m ay b e n e fit from  eariy 
psychiatric or psychological counseling. T hese  w orkers may 
be tru ly  d is tr e s s e d , a n d  ev en  th o u g h  th ey  m ay n o t 
technically have su s ta in ed  a psychiatric injury, they would 
benefit fr an suppo rtive  counseling to help them  cope with 
their physical traum a.

O ccasionally I find a  verified instance o f  job-related stress 
-  verified  by sources other th an  th e  employee. In  these  
c a s e s , a s h o r t  p e r io d  of co u n se lin g  m ay re s to re  th e  
individual to  a b e tte r  s ta te  o f  m ind and resumption o f 
e m p lo y m e n t .  B a s e d  u p o n  th e  A m e r ic a n  M e d ic a l  
A sso c ia tio n ’s "G u id e  to  T h e  E valuation  of P erm anen t 
Im pairm en t"  the most im portan t single factor in assessing 
psychiatric disability is the issue of motivation.

A d d itio n a l c o n s id e ra tio n s  hav ing  a d irec t bearing  on  i  A k  
w h e th e r an in jured  w orker may benefit from psychiatric 
in terven tion  include th e  following;

1. W hether the individual has obtained an attorney.

2 . T he  tim e elapsed since th e  original injury.

3 . W hethe r th e re  is objective evidence of a traum a (in  
physical injuries).

4 . W h e th e r th e  ind iv idual con tinues to  work after th e  
traum a.

5. How long the individual has been off work.

C onclusion: W h e th e r a m entally  Injured w orker can be  
re tu rn ed  to em ployability sta tus depends not only upon the 
w o rk e r 's  p e rs o n a l m o tiv a t io n  b u t e q u a lity  upon th e  
m otivation  o f their attorney. I f  the attorney’s income is 
d ep enden t upon the size o f th e  disability award, then th e  
in te re sts  o f th e  atto rney  a re  obvious. Since the worker’s 
a tto rn e y  se lec ts th e  tre a tin g  and  exam ining physicians, 
th o se  physicians’ sentim ents will also b e  to find, establish 
an d  trea t pathology to  its maximum. T h e re  is no distinction 
m ade  w hatsoever betw een finding th e  individual unwilling 
v ersu s unable to work.

T h e  m ost com prehensive and objective criteria in existence 
f o r  o c c u p a t io n a l  d i s a b i l i ty  is th e  S o c ia l S e c u r i ty  * 
A d m in is t r a t io n  g u id e lin e s  fo r  e v a lu a tin g  p sych ia tric  
im pairm en t. (SSA booklet N o. 05-10089).

U n fo r tu n a te ly , C a lifo rn ia  has only  a d o p te d  a p a rtia l 
v e rs ion  o f these guidelines. T he  various categories to be 
assessed include:

Ability to comprehend and follow instructions.

Ability to  perform  simple and repetitive tasks.
Ability to  maintain a  work pace appropriate to a given 

w orkload.
Ability to  perform complex o r varied tasks.

Ability to relate to  o ther people beyond giving and 
receiving instructions.

Ability to influence people.
Ability to make generalizations, evaluations or derisions 
w ithout immediate supervision.
Ability to accept and carry out responsibility for direction,
control and planning. .

O nly by the use o f m eaningful and objective ctiterta for
psychiatric im pairm ent will th ere  be a  fairer settlement of 

psychiatric disability claims.

Steven Babitsky (Esq.) Editor, Falmouth, Mass. *
Published monthly try Workers' Com pensation Monthly, SEAK, Inc. 

P.O . Box 829, East Falm outh, Massachusetts 02536



Section 1. LEGISLATIVE INTENT

Page 1, Line 9

This intent language is meant to give a clear 

message to the courts that they are not to construe 

workers' compensation laws in favor of any party but 

to be fair and to decide cases upon their merit and 

always within the confines of the written statute.

It is also intended that the Board possess the 

weight of fact-finding authority and that its 

decision is conclusive unless the court finds that a 

reasonable person could not have reached the conclu­

sion made by the board.

Further, it is the legislature's intent to address 

the Alaska Pacific Assurance Co. v. Brown. 687 P. 2d 

264 (Alaska 1984), decision and constitutionality of 

the cost of living between claimants receiving 

benefits in Alaska and living elsewhere.

It is also the Legislature's intent to encourage 

employers to improve safety practices in the work­

place and to use improved safety practices to reduce 

work related injuries.

Section 2. SAFETY PROGRAM REFUNDS 

Page 2, Line 7

This section encourages workplace safety by mandat­

ing a 10% premium rebate for employers in an assign­

ed risk pool and a 5% premium rebate for employers 

not in an assigned risk pool if they have a safety 

program that meets the standards established under 

the occupational safety code and have had no OSHA
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A n a l y s i s  o f  F i s c a l  N o t e

F o r  HCS SCS SB 3 2 2 (L & C )

T h i s  b i l l  w o u ld  r e q u i r e  t h e  D e p a r tm e n t  o f  L a b o r  t o  k e e p  t r a c k  o f  c e r t a i n  
W o r k e r s '  C o m p e n s a t i o n  i n f o r m a t i o n  i t  i s  n o t  c u r r e n t l y  t r a c k i n g ,  a n d  w o u ld  
a l s o  r e q u i r e  a n  a n n u a l  c o s t  o f  l i v i n g  s u r v e y  o f  t h e  5 0  s t a t e s  and  1 0  f o r e i g n  
c o u n t r i e s .  D e t a i l s  o f  t h e s e  tw o  a d d i t i o n a l  c o s t s  a r e  a s  f o l l o w s :

1 .  A d d i t i o n a l  I n f o r m a t i o n  R e q u i r e m e n t s

As a r e s u l t  o f  t h i s  b i l l ,  a d d i t i o n a l  d e t a i l  o n  i n f o r m a t i o n  i t e m s  f o r  e a c h  
w o r k e r s '  c o m p e n s a t i o n  c l a i m  w o u ld  h a v e  t o  be r e p o r t e d  b y  e m p l o y e r s /  i n s u r e r s  
o n  a  b y  c l a i m  a n d  a n n u a l  b a s i s .  T h i s  a d d i t i o n a l  i n f o r m a t i o n  w o u ld  b e  i n p u t  
i n t o  o u r . . .  c o m p u t e r  d a t a b a s e  w h ic h  w o u ld  r e q u i r e  a  c h a n g e  i n  t h e  c o m p u t e r  
p r o g r a m s  a s s o c i a t e d  w i t h  t h a t  s y s t e m .  E s t im a t e d  c o s t s  a r e  $ 5 7 , 5 0 0  t o  m o d i f y  
t h e  p r o g r a m s ,  a nd  a n  a d d i t i o n a l  $ 1 3 , 0 0 0  i n  CPU t im e  t o  t e s t  a nd  v e r i f y  t h e  
m o d i f i c a t i o n s .  The t o t a l  o n e - t im e  d a t a  p r o c e s s i n g  c o s t  w o u ld  t h e r e f o r e  be  
$ 7 0 , 5 0 0 .

2 .  A n n u a l  C o s t  o f  L i v i n g  . S u r v e y

An a n n u a l  c o s t  o f  l i v i n g  s u r v e y  w o u ld  be  r e q u i r e d  t o  a d j u s t  t h e  c o m p e n s a t i o n  
t o  t h o s e  w o r k e r s  c o m p e n s a t i o n  r e c i p i e n t s  who move f r o m  A l a s k a .  We e s t i m a t e  
t h a t  2 5 0  l o c a t i o n s  ( a n  a v e r a g e  o f  5  p e r  s t a t e )  w o u ld  h a v e  t o  be  s u r v e y e d  
e a c h  y e a r .  I n  a d d i t i o n ,  we e s t i m a t e  t h a t  1 0  f o r e i g n  l o c a t i o n s  w o u ld  h a v e  t o  
b e  s u r v e y e d  e a c h  y e a r  a t  an  a p p r o x im a t e  c o s t  o f  $ 3 5 0  p e r  s i t e .  A t  $ 2 0 0  p e r
s i t e ,  t h e  t o t a l  c o s t  t h e  f i r s t  y e a r  w o u ld  be  $ 5 3 , 5 0 0 .  The  c o s t  o f  t h e
s u r v e y  i n  f u t u r e  y e a r s  w o u ld  d e c r e a s e  s l i g h t l y  t o  a n  e s t im a t e d  $ 4 9 , 7 0 0  a  
y e a r .

A s s u m p t i o n s :

1 .  An e f f e c t i v e  d a t e  o f  J u l y  1 ,  1 9 8 8 .

2 .  P e r  t h e  b i l l ,  S e c o n d  I n j u r y  F u nd s  w i l l  now be  u t i l i z e d  t o  p a y  t h e
a d m i n i s t r a t i v e  c o s t s  a s s o c i a t e d  w i t h  t h e  S e c o n d  I n j u r y  p r o g r a m .  The s a v i n g s
t o  t h e  e x i s t i n g  g e n e r a l  f u n d s  i n  t h e  W o r k e r ' s  C o m p e n s a t i o n  BRU w i l l  t h e n  be  
a v a i l a b l e  t o  f u n d  t h e  c o s t s  o f  t h i s  b i l l .
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
Chairman - Representative Dave Donley (907) 465-3892

March 15, 1988

M E M O R A N D U M

To: I1 ambers, House Labor and Commerce Committee

From: Representative Davi Donley, Chair
House Labor and Commerce Committee

Re: Proposed HCS for CS SB 322 (L&C)

Following is a brief synopsis of the changes proposed in the House Labor
and Commerce Committee Substitute for SB 322 - relating to workers'
compensation. The changes include:

1. A mandated rate decrease for workers' compensation premiums of no 
less than 6%, effective July 1, 1988 through January 1, 1990. (Page 
33, line 7, Section 44)

2. Additional intent language under section 1 (Page 2, line 4, 
paragraph (d)) regarding workplace safety with two new sections 
(Page 2, beginning on line 7) mandating a 10% rebate for employers 
in an assigned risk pool and a F.% rebate for employers net in an 
assigned risk pool if they have a safety program that meets the 
standards established under the occupational safety code and have 
had no OSHA violations subject to fines during the period covered 
by the annual premium.

3. Raising the mandatory fine for failure to carry workers' 
compensation insurance from $1,000 to $10,000." (Page 13, line 22)

4. Amend language governing contents of insurers annual report to the 
Division of Workers' Compensation to include the number of claims 
filed and the percent of claims controverted during the year for 
which the annual report was submitted. (Page 22, line 16)

Include language to require the Board to notify the Division of 
Insurance when they determine that a carrier's controversions are 
frivolous or unfairly deny employees benefits that are due them. 
Upon receipt of a notice from the Board, the Division of Insurance 
will initiate an investigation of the carrier for violation of the 
unfair c ^ i m s  settlement act. (Page 23, line 15, paragraph (o))

5. Amend language governing the contents of the annual report to break 
out the costs of legal fees to reflect the fees paid to both the 
plaintiff and defense attorney, including all other costs 
associated with litigation. (Page 22, line 17)

6. Amend Section 11 (AS 23.30.095(a) to provide that an employers 
choice of physician for an IME is limited to no more than one



change in choice, as is an employees right of choice under the 
proposed legislation. (Page 16, line 6)

Amend Section 41 (effective date) so that this act applies to any 
"stress" injury that occurred on or after the date of adoption of 
this bill by the Legislature. (Page 33, line 21, Section 47)

I iclude language requiring that an IME must be in the same vaosa.cvovA jj 
speciality as the treating physician unless the Board agreesAon a 
case by case basis, to authorize an IME by a physician who is not 
within the same speciality of the employees physician. (Page 18, 
line 2)

Amend Section 21 (AS 23.30.155(c) (Page 19, line 3) to provide tnat 
penalties assessed under this subsection (penalties for failing to 
file notification of changes in payment of benefits on time) shall 
be increased to (20) 2i5 percent.

PROPOSED AMENDMENT - The attached amendment would increase the 
penalty for late payment of compensation under AS 23.30.155(e) from 
(20) to 25%, to make this subsection consistent with other proposed 
changes in AS 23.30.155.

Include new language amending AS 23.30.155 (f) (governing penalties 
for unfair denial of claims) to increase penalties from (20 
percent), under current law, to 25̂  percent. (Page 22, line 7).

Amend Section 29 (AS 23.30.190(b) to change "may" to "shall" on 
page 27, line 29.

Include a new section requiring that benefits paid to recipients
residing in Alaska be paid by checks drawn on Alaska banks or other
method of payment that is accepted as irmiediately redeemable by a 
bank in this state. ( Page 23, paragraph (p))

Amend AS 23.30.041(k ) (Page 9, line 14) to read: (k) "Benefits 
related to the reemployment plan may not extend past two years from 
date of plan approval or acceptance at which time the 
benefits   . (Page 10, line 3)

Amend Section 13 (AS 23.30.095(e) to reinstate the deleted language
and to add new language so that it reads: "AUTHORIZED TO PRACTICE
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician 
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUND)". (Page 16, line
7]

Add a new section to repeal and reenact AS 23.30.110(C) in response 
to public testimony that there has been a significant increase in 
the amount of time between filing a case and obtaining a formal 
hearing before the Board. (Page 19, line 2, paragraph (c))

Include a "grandfather" clause (Page 33, Section 45) to authorize 
current rehab specialists who do not have the credentials required 
under the bill to be able to practice for one year after adoption



of this act at which time they have to have gained the required 
credentials or are barred from practicing independently as a rehab 
specialist.



A l a s k a  S t a t e  S k n a i e

S E N A T O R  T I M  K E L L Y  
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W i t h  a n  a c t u a r i a l  a n a l y s i s  c o n c l u d i n g  t h a t  t h i s  b i l l  w i l l  
p r o v i d e  a t w o  p e r c e n t  s a v i n g s  i n  h a r d  c o s t s  a n d  a n  

u n q u a n t i f i a b l e  a m o u n t  o f  s o f t  d o l l a r  s a v i n g s ,  i t  is t h e  i n t e n t  
o f  t h e  A l a s k a  s t a t e  S e n a t e  t h a t ,  u p o n  p a s s a g e  o f  t h i s  b i ll, 
t h e  D i v i s i o n  o f  I n s u r a n c e  r e q u e s t  a n e w  r a t e  f i l i n g  r e f l e c t i n g  
a r e d u c t i o n  i n  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m s .
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29

32, 34, 
41

33

36

37,39

14) The weekly maximum rate i s  decreased from 14) Less than 3% of EEs (the s t i l l
$1,094 co $700, and the minimum Is increased generously compensated ones) w i l l
from $110 to $154.

15) Employees resid ing  outside AK during 
recuperation w i l l  received reduced benefits
in most eases based on cost—of—liv i i ig
comparisons.
16) EEs cannot c o l le c t  TTD or TPD 
benefits past medical s t a b i l i t y  or longer 
than two years, whichever comes f i r s t .
17) Permanent impairment w i l l  bo rated in
a comprehensive system for a l l  parts of the 
body in re la t io n  to the whole man. Benefits 
paid for impairment are weighted toward 
the more sorv iously  impaired.

IB) Most EEs w i l l  receive compensation 
Kjcpr) on a form1.'!?, instead of being 
computed on a case-by-ca3e basis .

19) ER contributions into vested pension 
plans w i l l  be included in determining 
the comp rate and w i l l  be deducted in 
the same amount i f  the EE draws pension 
bensions In the d is a b i l i t y  period.
9 A )  F R «  u b n  A < « r v i m i n « r p  i n  b r i u i n o  b n — 

cause an EE f i le d  a WC claim may be 
held c i v i l l y  liable.

receive less compensation, but about 
13% of EEs (the ones barely making 
i t )  w ilL  receive a l i t t l e  more compen 
sat ion . An overall s l ig h t  cost 
increase is  expected.
15) Since 30% of EEs move outside 
AK a f te r  in ju ry , a cost reduction
I s  e x p e c t e d .

16) Reduced compensation costs.

17) S ig n if ica n t ly  reduced l i t ig a t io n ,  
more successful rehab, more benefits 
going to those who need i t  more 
and fewer benefits goind to those
who need I s s s j  Prompter HTW 
expected with resultant reduction 
in TTD and TPd costs but increase 
in PPD costs.
IB) S ign if ican t reduction in l i t i -  
o f l M r t r i !  n r n b o b l v  f a l r o r  h o n e H i ’ c
0 - “ ............• V ....................  •*

rates in most cases because past 
performance is  usually  a better 
predictor of future performance 
than speculation.
19) Increased costs.

? n )  F R c  w < 1 1  b p  I p c c

discriminate
1 i  k r >  1 v  r n

T C T - L  F . 0 3
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DIFFERENCES IN  CSSB 322 FROM ORIGINAL

Page 1 L in e  1 1 ; a f t e r  " e f f i c i e n t , "  i n s e r t  " f a i r , " .
Page 1 L in e  20? a f t e r  " c o n c lu s iv e " ,  i n s e r t  "u n le s s  th e  c o u r t
f in d s  t h a t  a re a s o n a b le  p e rs o n  c o u ld  n o t  have re a c h e d  th e  
c o n c lu s io n  made by th e  b o a rd ."
Page 2 L in e  5? change "may" t o  " s h a l l" ?  d e le t e  " i d e n t i c a l " .
Page 2 L in e  8 ; change "may" t o  " s h a l l " .
Page 2 L in e  22? d e le t e  " s h a l l  im m e d ia te ly " , i n s e r t  "m ay".
Page 3 L in e  3 ; a new s e c t io n  5 i s  in s e r te d  r e q u i r in g  in s u r e r s
n o t i f y  th e  d e p a rtm e n t o f  a l l  p o l i c ie s  nam ing A la s k a  in  t h e i r  a l l
s t a t e s  co verag e  s e c t io n .
Page 3 L in e  8? a new s e c t io n  6 i s  in s e r t e d  to  r e q u ir e  t h a t
prem iums may be p a id  tw ic e  a y e a r  and t h a t  n o t ic e  o f  t h i s  c la u s e
w i l l  be g iv e n  to  th e  in s u re d .
Page 4 L in e  15? a new s e c t io n  8 i s  in s e r t e d  a l lo w in g  th e  second 
i n j u r y  fu n d  t o  be used f o r  a d m in is t r a t iv e  expenses o f  t h i s  
s e c t io n . "
Page 4 “ 1 2 ; S ec . 9 R e h a b i l i t a t io n  -  has been r e w r i t t e n  in  a new 
fo rm a t w ith  o n ly  a few  s u b s ta n t iv e  changes;

Page 5 L9 - 1 1 ;  a p h ra s e  is  in s e r te d  to  f u r t h e r  c l a r i f y  
th e  a d m in is t r a t o r 's  r e p o r t .
P6 L I  - .5 ?  s e n te n c e  from  P8 L 5 -9  in s e r te d ?  60 in c re a s e d  
to  9 0 .
P6 L6? a f t e r  " r o t a t in g "  i n s e r t  "and g e o g ra p h ic " .
P7 L I?  a f t e r  " h e ld "  i n s e r t  " o r  re c e iv e d  t r a i n i n g  f o r " .
P7 L9 -  10? a p h ra s e  i s  in s e r te d  t o  p ro v id e  a f l o o r  
i s  t h i s  s e c t io n  o f  th e  minimum wage.

P.O. BOX V, JUNEAU. AK 99811 (907) 465-3822 • P.O. BOX 210001. ANCHORAGE, AK 99521 (907)278-3284



P7 L15 & 1 6 ; a f t e r  "demands" i n s e r t  " r e q u ir e d  o f  th e  
em ployee a t  th e  t im e  o f  th e  p re v io u s  in ju r y ;  o r " .
P7 L17 & 18 ; i n s e r t  " (3 )  a t  th e  t im e  o f  m e d ic a l s t a b i l i t y  
no perm anent im p a irm e n t i s  i d e n t i f i e d  o r  e x p e c te d ."
P8 L 4 ; a f t e r  " ( 1 ) " ,  i n s e r t  "a  d e te rm in a t io n  o f " .
P8 L6 -  8 ;  a new p a ra g ra p h  2 i s  in s e r te d  to  r e q u ir e  an 
in v e n to r y  o f  th e  e m p lo y e e 's  a b i l i t i e s .
P8 L16? a f t e r  " t h e " ,  i n s e r t  " e s t im a te d " .
P8 L 18 ; a new p a ra g ra p h  8 i s  in s e r te d  t o  r e q u ir e  a d e t a i le d  
d e s c r ip t io n  and s c h e d u le  o f  th e  p la n .
P8 L19 -  2 2 ; a new p a ra g ra p h  9 i s  in s e r te d  to  r e q u ir e  
f in d in g s  in  th e  p la n .
P10 L l l?  a f t e r  "means" i n s e r t  "u n re a s o n a b le " .
P10 L 13 ; d e le t e  " a v e ra g e " , i n s e r t  " p a s s in g " .
P10 L23 -  P l l  L 4 ; new p a ra g ra p h  in s e r te d  t o  p ro v id e  f o r  an 
a p p e a l p ro ces s  in  th e  d e te r m in a t io n  o f  n o n c o o p e ra tio n .
P l l  L6 & 7 ; d e f i n i t i o n  o f  a d m in is t r a to r  i s  in s e r t e d .
P l l  L10 ? " o r  d is e a s e "  i s  d e le te d  from  th e  end o f  th e  
p h ra s e .
P l l  L28 & 2 9 ; a f t e r  " s p e c i a l i s t , "  i n s e r t  "a c e r t i f i e d  
r e h a b i l i t a t i o n  c o u n s e lo r" .

Page 14 L in e  1 3 ; a f t e r  "commencement", in s e r t  " o f  th e  c o u rs e " .
Page 14 L in e  29? d e le t e  " 3 0 " ,  i n s e r t  " 6 0 " .
Page 15 L in e  3 & 4 ;  a f t e r  " b o a r d ." ,  i n s e r t  "U n le ss  m e d ic a l ly
n e c e s s a ry , th e  p h y s ic ia n  s h a l l  use e x is t in g  d ia g n o s t ic  d a ta  to  
co m p le te  th e  e x a m in a t io n ."
Page 16 L in e s  2 -  4 ;  a s e n te n c e  i s  in s e r te d  to  c l a r i f y  t h a t  th e  
em ployee w i l l  n o t  have  t o  pay f o r  s e r v ic e s .
Page 16 L in e  13? a f t e r  " s t a b i l i t y , "  i n s e r t  " th e  a b i l i t y  t o  e n te r  
a re -em p lo y m e n t p la n , " .
Page 16 L in e s  27 -  2 8 ; a f t e r  " f ra u d "  i n s e r t  " o r  g ro ss  
in c o m p e te n c e ".
Page 17 L in e s  23 -  24? d e le t e  lan g u a g e  a f t e r  " c o n c lu s iv e " , in s e r t  
"u n le s s  th e  c o u r t  s p e c i f i c a l l y  f in d s  t h a t  a re a s o n a b le  p erso n  
c o u ld  n o t have re a c h e d  th e  c o n c lu s io n  made by th e  b o a rd " .



Page 18 L in e  10? d e le t e  " e m p lo y e r " . in s e r t  " in s u r e r  o r  a d ju s te r " .
Page 18 L in e  23 ; d e le t e  "em p lo yer f a i l s  to  n o t i f y  t h e " .
Page 18 L i n e . 23 ; a f t e r  "em ployee" in s e r t  " a re  n o t  n o t i f i e d " .
Page 18 L in e  2 5 ; d e le t e  "em p lo yer"  i n s e r t  " in s u r e r  o r  a d ju s te r " .
Page 18 L in e  27 ; d e le t e  "em p lo yer f a i l e d  to  g iv e " .
Page 18 L in e  2 7 ; b e fo re  " . "  i n s e r t  "was n o t g iv e n " .
Page 19 L in e  1 - 4 ;  a new se n te n c e  is  in c lu d e d  re g a rd in g  
p e n a l t ie s .
Page 19 L in e  24 ; d e le t e  "e m p lo y e r" , in s e r t  " in s u r e r  o r  
a d ju s t e r " .
Page 20 L in e s  2 , 4 , 7 , 9 , 1 2  & 15 ; d e le t e  "em p lo y er"  i n s e r t  
" in s u r e r  o r  a d ju s t e r " .
Page 20 L in e s  3 , 4 , 6 , 9  & 11 ; i n s e r t  " d u r in g  th e  p re c e d in g  y e a r" ,,
Page 20 L in e s  17 -20?  i n s e r t  " I f  th e  a n n u a l r e p o r t  i s  n o t f i l e d  
by M arch  1 o f  each y e a r ,  th e  in s u r e r  o r  a d ju s te r  s h a l l  pay a 
c i v i l  p e n a lty  o f  $100 f o r  th e  f i r s t  day th e  a n n u a l r e p o r t  i s  
l a t e ,  and $10 f o r  each a d d i t io n a l  day th e  r e p o r t  i s  l a t e . "
Page 20 L in e  22 & 2 3 ; in s e r t  a new s e c t io n  s t a t in g  t h a t  f o r  
s e l f - in s u r e d s  th e  n o t i f i c a t i o n  and p e n a lty  s e c t io n s  d o n 't  a p p ly .
Page 20 L in e  26? d e le t e  " f o r  a r e c ip ie n t  r e s id in g  in  th e  s t a t e " .
Page 21 L in e  3 - 7 ;  in s e r t  " I f  th e  em p loyer can v e r i f y  t h a t  th e  
e m p lo y e e 's  sp en d a b le  w e e k ly  wages a re  le s s  th a n  $ 1 5 4 , th e  
em p lo y er may a d ju s t  th e  w e e k ly  r a t e  o f  co m pensatio n  t o  th e  
e m p lo y e e 's  w e e k ly  sp en d ab le  wages w ith o u t  an o rd e r  o f  th e  
b o a r d ."
Page 21 L in e  19 : a f t e r  " l i v in g "  in s e r t  " in d e x "  d e le t e  " l o c a l i t y "  
i n s e r t  " a r e a " .
Page 21 L in e  20 : d e le t e  lan g u ag e a f t e r  " l i v i n g " ,  i n s e r t  " in d e x  
in  t h i s  s t a t e ' .
Page 21 L in e  24 : d e le t e  "a v e ra g e "  i n s e r t  "g ro ss"?  d e le t e  "wage" 
i n s e r t  " e a rn in g s " .
Page 22 L in e  4 : d e le t e  " th e " ,  i n s e r t  " t h is " ;  d e le t e  " o th e r  
l o c a l i t i e s "  i n s e r t  " th e  o th e r  a r e a s " .
Page 22 L in e s  10 -  14 ; a new s e n te n c e  i s  in s e r te d  to  p re v e n t  a 
p e rso n  from  im p ro p e r ly  r e c e iv in g  b o th  PPD and PTD.



Page 22 L in e  22? a f t e r  " s t a t e "  i n s e r t  " o f  re s id e n c e ;  and"
Page 22 L in e  2 3 ; i n s e r t  a new l i n e ,  " (4 )  th e  s t a t e  o f  A la s k a ."
Page 23 L in e  21? a new s c h e d u le  o f  a d ju s tm e n t f a c t o r s  i s  used to
smooth o u t th e  c u rv e .
Page 24 L in e  2 7 ; d e le t e  "and use a s u p p le m e n ta l" , i n s e r t  "a 
s u p p le m e n ta ry  re c o g n iz e d " .
Page 25 L in e  1 8 ; d e le t e  "u n le s s  o th e rw is e  p ro v id e d  u n d e r  
AS 2 3 .3 0 .0 4 1 "

Page 28 L in e  1 0 ; i n s e r t  "E x c e p t f o r  s e c t io n s  7 , 21 , 23 and 24 o f  
t h i s  A c t , " .



WORKERS' COMPENSATION LABOR-MANAGEMENT TASK FORCE
S yn o p sis  o f  proposed l e g i s l a t i v e  changes 

To C h a p te r 30 o f  T i t l e  23 ,
A la s k a  S ta tu te s  (W o rk e rs ' C om pensation)

BACKGROUND: In  O c to b er 1 9 86 , th e  D ep artm ent o f  W o rke rs ' Com pensation
In s u ra n c e  announced t h e i r  a p p ro v a l to  a l lo w  an averag e  in c re a s e  in  
w o rk e rs ' co m pensation  premium r a te s  o f  14 .1% . In  November o f  t h is  
y e a r ,  th e  D ep artm ent o f  W o rke rs ' C om pensation a g a in  announced t h e i r  
in t e n t  to  approve an a v e ra g e  in c re a s e  in  premium r a te s  o f  25%. The 
a c tu a l  in c re a s e s  re q u e s te d  by in s u re rs  was in  excess o f 33% in  1986 
and 50% in  19 87 . W ith in  a two y e a r  p e r io d ,  th e  av erag e  c o s t o f  
w o rk e rs ' com pensation  in s u ra n c e  w it h in  th e  S ta te  o f  A la s k a  in c re a s e d  
o v e r 42 .6% . A t th e  same t im e , c la im s  in c re a s e d  from  $75 m i l l io n  to  
in  excess o f  $150 m i l l i o n .  The in c re a s e s  in  c la im s  and premium c o s ts  
a re  even g r e a te r  i f  c o n s id e r a t io n  is  g iv e n  to  th e  d e c l in in g  wage base 
w it h in  th e  S ta te  o f  A la s k a . The r e s u l t in g  in c re a s e s  in  w o rk e rs ' 
com pensation  premiums p a id  by th e  em p loyer a re  a s i g n i f i c a n t  f a c t o r  
in  th e  c o s t o f  la b o r  in  th e  s t a t e  and make A la s k a 's  la b o r  fo rc e  le s s  
c o m p e t it iv e .  B oth  la b o r  and management have re c o g n iz e d  t h a t  h ig h  
w o rk e rs ' com pensation  c o s ts  a re  d e t r im e n ta l  to  A la s k a  b u s in es s  and 
A la s k a  la b o r  and needed to  be s i g n i f i c a n t l y  re d u c e d .
TASK FORCE ORGANIZATION: The W o rke rs ' C om pensation Labor-M anagem ent
Task F orce  (Task  F o rc e ) was f i r s t  o rg a n iz e d  in  1981 to  add ress  
p e rc e iv e d  in e q u i t ie s  in  th e  A la s k a  W o rke rs ' Com pensation S ta tu te s  and 
to  propose l e g i s l a t i o n  aim ed a t  c o r r e c t in g  th o se  in e q u i t ie s  w ith o u t  
in c re a s in g  th e  c o s t to  th e  e m p lo y e r. F o llo w in g  passage o f  t h e i r  
proposed l e g i s l a t i v e  changes to  th e  S t a t u t e ,  th e  Task F orce  became 
in a c t iv e .  F o llo w in g  th e  D ep artm ent o f  W o rk e rs ' Com pensation  
In s u ra n c e  r a t e  in c re a s e  announcement in  O c to b er 1986 , th e  Task F orce  
was r e a c t iv a t e d  w ith  th e  purpose o f  re d u c in g  r a te s  p a id  by em ployers  
th ro u g h  l e g i s l a t i v e  changes to  th e  S t a t u t e .  The c u r re n t  Task F orce  
is  com prised  o f  f i v e  management and f i v e  la b o r  n e g o t ia to r s .  The f i v e  
members o f  th e  management team a r e :

Mary P ie rc e  C o -C h a ir  and management member o f  th e
W o rke rs ' C om pensation Board 
E x e c u tiv e  D i r e c t o r ,  M e d ic a l In d e m n ity  
C o rp o ra t io n  o f  A la s k a

R ic h a rd  C a tta n a c h *  V ic e  P re s id e n t  F in a n ce
U n it  Company

D av id  G o t ts t e in  V ic e  P re s id e n t
C a r r - G o t t s t e in ,  In c .

R alp h  Lew is  V ic e  P re s id e n t
K e tc h ik a n  P u lp  & Paper

S tephen  Rehnberg,CMA V ic e  P re s id e n t  F in a n ce
T an ad g u s ix  C o rp o ra tio n
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B e n e f i t s  ( c o n t . )

2 . In c re a s e  th e  perm anent p a r t i a l  d i s a b i l i t y  b e n e f i t  f o r  th e  
more s e v e r ly  in ju r e d  w o rk e r .

3 . B roaden th e  m arke t f o r  e m p lo y e e 's  s e rv ic e s  to  redu ce c la im s  
f o r  Perm anent T o ta l  D i s a b i l i t y  (PTD) due to  la c k  o f  employment 
o p p o r t u n i t ie s .

4 . L im it  Tem porary T o ta l  D i s a b i l i t y  (TTD) paym ents to  two
y e a r s .

b . L im it  Tem porary P a r t i a l  D i s a b i l i t y  (TPD) paym ents to  such 
tim e  as th< in ju r e d  w o rk er is  deemed to  have re a c h e d  m e d ic a l 
s t a b i l i t y .

O th e r . O th e r l e g i s l a t i v e  changes to  th e  c u r r e n t  W o rkers '
C om pensation S ta tu te  proposed  by th e  Task F o rce  in c lu d e :

1 . P ro v id e  in t e n t  lan g uag e w it h in  th e  S ta tu te  to  th e  e f f e c t :
I t  i s  th e  s p e c i f ic  in t e n t  o f  th e  le g is la t u r e  
t h a t  w o rk e rs ' co m pensatio n  cases be d e c id e d  
on t h e i r  m e r its  and t h a t  th e  common law  o f  
l i b e r a l  c o n s tr u c t io n  . . . w i l l  n o t a p p ly  in  
such c a s e s . . . . t h e  l e g i s l a t u r e  h e re b y  
d e c la re s  t h a t  th e  w o rk e rs ' co m pensatio n  law s 
a re  n o t re m e d ia l in  any sense and a re  n o t to  
be g iv e n  b ro ad  l i b e r a l  c o n s tr u c t io n  in  fa v o r  
o f  th e  c la im a n t  o r em ployee on th e  one hand, 
n o r a re  th e  r ig h t s  and in t e r e s t s  o f  th e  
em p loyer to  be fa v o re d  o v e r th o s e  o f  th e  
em ployee on th e  o th e r  hand.

2 . Bar an em ployee from  m aking a w o rk e rs ' com pensation  c la im  
i f  th e  em ployee k n o w in g ly  and w i l l f u l l y  made f a ls e  re p r e s e n ta t io n s  as 
to  h is  p h y s ic a l c o n d it io n ,  such r e p r e s e n ta t io n s  w ere m a t e r ia l  to  th e  
h i r in g ,  and th e r e  is  a c a u s a l c o n n e c tio n  betw een  th e  f a ls e  
r e p r e s e n ta t io n s  and th e  i n j u r y .

3 . P re v e n t th e  em ployee from  s e e k in g  re d re s s  under a t o r t  
c la im  a g a in s t  th e  em p loyer i f  th e  e m p lo y e e 's  c la im  is  b a rre d  u n d er AS 
2 3 .3 0 .0 2 0  ( b ) .

4 . R e q u ire  c la im a n ts  to  p ro ve  m e n ta l i n j u r y  r e s u lte d  from  w ork 
r e la t e d  s t r e s s  and t h a t  such s t r e s s  was e x t r a o r d in a r y  and u n u s u a l.

5 . R e q u ire  th e  l a s t  em p loyer to  pay b e n e f i t s  i f  a c la im  is  
c o n tro v e r te d  s o le ly  on th e  grounds t h a t  a n o th e r  em ployer may be 
l i a b l e  u n t i l  such tim e  as f i n a l  l i a b i l i t y  is  d e te rm in e d .

6 . P r o h ib i t  em p loyer d is c r im in a t io n  in  th e  h i r i n g ,  p ro m o tio n  
o r r e t e n t io n  o f  an em ployee who has in  good f a i t h  f i l e d  a c la im  o r 
re c e iv e d  w o rk e rs ' co m pensatio n  b e n e f i t s .



M e d ic a l.  Task F orce  proposed changes to  th e  S ta tu te  a r e :
1 . S u b je c t  m e d ic a l paym ents to  th e  u s u a l,  cu stom ary  and 

re a s o n a b le  c r i t e r i a  o f  m ajo r m e d ic a l p la n s .
2 . A llo w  in ju r e d  w o rker to  change t r e a t in g  p h y s ic ia n  o n ly  once 

w ith o u t  th e  w r i t t e n  consent o f  th e  em p lo y er. (E l im in a te  d o c to r  
s h o p p in g ) .

3 . L im it  t re a tm e n t  p la n s  o f  a c o n tin u in g  o r s im i la r  in  n a tu re
to  no more th an  20 v i s i t s  w it h in  60 days .

4 . A llo w  f o r  a Board a p p o in te d  In d e p en d e n t M e d ic a l Exam iner 
(IM E ) whose o p in io n  s h a l l ,  in  th e  absence o f  c le a r  and c o n v in c in g  
o b je c t iv e  e v id e n c e  to  th e  c o n t r a r y ,  be presumed to  be c o r r e c t .

5 . Bar c la im s  f o r  c i v i l  damages a g a in s t  an IME r e s u l t in g  from
t h e i r  o p in io n  e x c e p t in  th e  e v e n t o f  f r a u d .

C o m p en satio n . The Task F orce  proposed th e  fo l lo w in g  l e g i s l a t i v e  
changes w ith  re g a rd s  to  com pensation :

1 . Change th e  maximum w e ek ly  b e n e f i t  from  200% o f  th e  S ta te  
av e ra g e  w e e k ly  wage, c u r r e n t ly  $ 1 ,1 0 0 , to  a s e t  maximum o f  $ 7 0 0 .

2 . Change th e  minimum w e e k ly  b e n e f i t  from  $110 to  $154 i f  th e  
in ju r e d  w o rk er su b m its  wage docum ents. I f  no wage docum ents a re  
s u b m itte d , th e  minimum b e n e f i t  is  $1 10 .

3 . ' i '  iw an  em ployees v e s te d  p en s io n  c o n t r ib u t io n s  to  be
c o n s id e re d  d e :.e rm in in g  w e ek ly  wage b e n e f i t .

4 . Al?~  em ployers  to  o f f s e t  com pensation  b e n e f i t s  fo r  p en s io n  
b e n e f i t s  p a id  to  in ju r e d  w o r k e r s '.

5 . L im it  Board d e te rm in a t io n  o f  an in ju r e d  w o rk e r 's  g ro ss  
w e e k ly  e a rn in g s  to  o n ly  th o se  cases where th e  em ployee (1 )  had no 
e a rn in g s  d u r in g  th e  two c a le n d a r  y e a rs  p re c e d in g  th e  i n j u r y ,  (2 )  was 
v o l u n t a r i l y  ab sen t from  th e  la b o r  m arket f o r  18 months p re c e d in g  th e  
i n j u r y  o r (3 )  was a m in o r, an a p p re n t ic e  o r a t r a in e e  in  a fo rm a l 
t r a in in g  p rogram .

6 . A d ju s t  w e e k ly  com pensation  b e n e f i t s  f o r  d i f f e r e n c e s  in  th e  
c o s t o f  l i v i n g  f o r  c la im a n ts  r e s id in g  o u ts id e  th e  S ta te  o f  A la s k a .

B e n e f i t s .  The Task F o rces  recom m endations f o r  changes in  b e n e f i t s  
p a id  o r  a v a i la b le  u nd er w o rk e rs ' com pensation  a r e :

1 . S chedu le  a l l  i n j u r ie s  and d e te rm in e  th e  d eg ree  o f  
d i s a b i l i t y  based upon th e  "w hole man" co n cep t as p ro v id e d  in  th e  
A m erican  M e d ic a l A s s o c ia t io n  g u id e l in e s .



The f i v e  la b o r  members o f th e  Task F orce  a re :
R o b e rt Anders C o -C h a ir  and la b o r  member o f  th e  

W o rkers ' Com pensation Board 
B u sin ess  A g e n t, O p e ra tin g  E n g in e e rs

K e v in  D o u g h e rty * AFL-CIO
R alp h  Mingo S a fe ty  E n g in e e r  

T eam sters  L o c a l 959
Joseph Thomas B usiness A gent 

L a b o re rs  U nion
K enneth  W e is t B usiness A gent 

R o o fe rs
PROPOSED LEGISLATIVE CHANGES: The p roposed  l e g i s l a t i v e  changes
s u b m itte d  by th e  Task F o rce  can be d iv id e d  in to  f i v e  c a te g o r ie s :

* V o c a t io n a l R e h a b i l i t a t io n  S e rv ic e s
* M e d ic a l
* Com pensation
* B e n e f i ts
* O th er

V o c a t io n a l R e h a b i l i t a t io n  S e r v ic e s . Task F orce  proposed  changes to  
v o c a t io n a l  r e h a b i l i t a t i o n  s e r v ic e s  a re  as fo l lo w s :

1 . Change from  a m andatory  to  a v o lu n ta r y  program
2 . L im it  th e  program  to  th o se  in ju r e d  w o rk e rs  whose in ju r y  

p re v e n ts  them from  p e r fo rm in g  th e  d u t ie s  o f  t h e i r  p ro fe s s io n .
3 . L im it  v o c a t io n a l  r e h a b i l i t a t i o n  program s to  two y e a rs .
4 . Cap r e h a b i l i t a t i o n  p ia n  c o s ts  to  a maxium o f $ 1 0 ,0 0 0 .
5 . Pay TPD/PPD paym ents a t  th e  TTD r a t e  u n t i l  p la n  c o m p le tio n  

o r te r m in a t io n .  R em ain der, i f  an y , p a id  in  lump sum.
6 . Change p urpo se o f  r e h a b i l i t a t i o n  s e r v ic e s  to  make an 

in ju r e d  w o rk er e m p lo y ab le  v e rs u s  em ployed.

* M e m b e r  o f  1 9 8 1  T a s k  F o r c e



SECTIONAL ANALYSIS 
APRIL 6 , 1988

HOUSE CS  F O R  CS  F O R  SENATE  B I L L  N O .  3 2 2  ( L&C )

House J u d ic ia r y  C om m ittee



S e c t i o n  1 .

S e c t io n  2 .

T h is  i n t e n t  la n g u a g e  i s  m eant to  g iv e  a c le a r  
message t o  th e  c o u r ts  t h a t  th e y  a re  n o t  to  c o n s tru e  
w o rk e rs ' c o m p e n s a tio n  law s  in  fa v o r  o f  any p a r ty  b u t  
to  be f a i r  and t o  d e c id e  cases  upon t h e i r  m e r i t  and 
a lw ays  w i t h in  th e  c o n f in e s  o f  th e  w r i t t e n  s t a t u t e .  
I t  i s  a ls o  in te n d e d  t h a t  th e  Board possess th e  
w e ig h t  o f  f a c t - f i n d i n g  a u th  , j . i t y  and t h a t  i t s  
d e c is io n  i s  c o n c lu s iv e  u n le s s  th e  c o u r t  f in d s  t h a t  a 
re a s o n a b le  p e rs o n  c o u ld  n o t  have re ach ed  th e  c o n c lu ­
s io n  made by th e  b o a rd .

F u r th e r ,  i t  i s  th e  l e g i s l a t u r e 's  i n t e n t  to  address  
th e  A la s k a  P a c i f i c  A ssu ran ce  Co. v . B row n, 687 P .2d 
264 (A la s k a  1984) , d e c is io n  and c o n s t i t u t i o n a l i t y  o f  
th e  c o s t o f  l i v i n g  b etw een  c la im a n ts  r e c e iv in g  
b e n e f i t s  i n  A la s k a  and l i v i n g  e ls e w h e re .

I t  i s  a ls o  th e  L e g is la t u r e 's  i n t e n t  to  encourage  
em p lo yers  t o  im p ro ve  s a f e t y  p r a c t ic e s  in  th e  w ork­
p la c e  and t o  use im p ro ved  s a fe ty  p r a c t ic e s  to  redu ce  
w ork r e la t e d  i n j u r i e s .

T h is  s e c t io n  en co u rag es  w o rk p la c e  s a fe t y  by m andat­
in g  a 10% prem ium  r e b a te  f o r  em ployers i n  an a s s ig n ­
ed r i s k  p o o l and a 5% prem ium  re b a te  f o r  em ployers  
n o t in  an a s s ig n e d  r i s k  - p o o l i f  th e y  h ave  a s a fe ty  
program  t h a t  m eets th e  s ta n d a rd s  e s ta b l is h e d  u nd er 
th e  o c c u p a t io n a l s a fe t y  code and have had no OSHA 
v io la t io n s  s u b je c t  t o  f in e s  d u r in g  th e  p e r io d  
co v e re d  by th e  a n n u a l prem ium .

S e c t io n  3 . T h is  s e c t io n  c r e a te s  d e p a rtm e n ta l a u t h o r i t y  to  
e s t a b l is h  and m a in ta in  a b o a rd  r o s t e r  o f  r e h a b i l i t a ­
t io n  s p e c i a l i s t s  and p h y s ic ia n s  c o n s is te n t  w ith  th e



v io la t io n s  s u b je c t  to  f in e s  d u r in g  th e  p e r io d  
c o v e re d  by th e  an n u a l prem ium .

S e c t io n  3 . BOARD ROSTERS
Page 2 , L in e  23

T h is  s e c t io n  c r e a te s  d e p a rtm e n ta l a u t h o r i t y  to  
e s ta b l is h  and m a in ta in  a b oard  r o s t e r  o f  r e h a b i l i t a ­
t io n  s p e c ia l is t s  and p h y s ic ia n s  c o n s is te n t  w ith  th e  
r e p e a l  and re e n a c tm e n t o f  AS 2 3 .3 0 .0 4 1  in  s e c t io n  10 
and en ac tm en t o f  AS 2 3 .3 0 .0 9 5 (k ) in  s e c t io n  18 .

S e c t io n  4 . DEPARTMENT REGULATIONS/COURT DECISIONS
Page 3 , L in e  9

T h is  s e c t io n  m andates th e  d ep artm ent to  ad o p t new 
r e g u la t io n s  i f  an e x is t in g  r e g u la t io n  is  h e ld  
i n v a l id  by th e  supreme c o u r t .  The in t e n t  o f  t h i s  
s e c t io n  is  t o  a s s u re  t h a t  any new r e g u la t io n  ad o pted  
u n d er t h i s  s e c t io n  have r e t r o a c t iv e  as w e l l  as 
p r o s p e c t iv e  a p p l ic a t io n  so t h a t  everyone is  t r e a t e d  
e q u a l ly .

S e c t io n  5 . DENIAL OF BENEFITS/EMPLOYEE FALSE REPRESENTATION
Page 3 , L in e  14

T h is  s e c t io n  e n a c ts  a new p ro v is io n  t h a t  d e n ie s  
b e n e f i t s  t o  an em ployee who kn o w in g ly  makes a f a ls e  
s ta te m e n t ab o u t h is /h e r  p h y s ic a l c o n d it io n  on an 
em ploym ent a p p l ic a t io n  o r  preem ploym ent q u e s tio n ­
n a i r e  i f  r e l ia n c e  on th e  f a ls e  re p re s e n ta t io n  was a 
s u b s ta n t ia l  f a c t o r  in  th e  h i r in g  and th e r e  was a 
c a u s a l c o n n e c tio n  b etw een  th e  f a ls e  re p r e s e n ta t io n  
and th e  em p lo y e e 's  i n j u r y .  I t s  purpose is  to  c o d ify  
th e  r e s u l t  in  th e  fo l lo w in g  board d e c is io n  and


