
ALASKA LE G IS LA TU R E  COMMITTEE F IL E S  
4 7 7 0  HJUD ( SB 3 2 2  ( FTLF, ?V 1 9 8 7 - 1 4 8 8 8 6 7 2



SECTIONAL ANALYSIS 

APRIL 6, 1988

HOUSE CS FOR CS FOR SENATE B I L L  NO . 3 2 2  (L&C)

House Judiciary Committee



Section 1, This intent language is meant to give a clear 

message to the courts that they are not to construe 

workers compensation laws in favor of any party but 

to be fair and to decide cases upon their merit and 

always within tve confines of the written statute. 

It is also intended that the Board possess the 

weight of fact-finding authority and that its 

decision is conclusive unless the court finds that a 

reasonable person could not have reached the conclu­

sion made by the board.

Further, it is the legislature's intent to address 

the Alaska Pacific Assurance Co. v. Brown, 687 P.2d 

264 (Alaska 1984), decision and constitutionality of 

the cost of living between claimants receiving 

benefits in Alaska and living elsewhere.

It is also the Legislature's intent to encourage 

employers cc improve safety practices in the work­

place and to use improved safety practices to reduce 

work related injuries.

Section 2. This section encourages workplace safety by mandat­

ing a 10% premium rebate for employers in an assign­

ed risk pool and a 5% premium rebate for employers 

not in an assigned risk pool if they have a safety 

program that meets the standards established under 

the occupational safety code and have had no OSHA 

violations subject to fines during the period 

covered by the annual premium.

Section 3. This section creates departmental authority to 

establish and maintain a board roster of rehabilita­

tion specialists and physicians consistent with the



repeal and reenactment of AS 23.30.041 in section 10 

and enactment of AS 23.30.095(k) in section 18.

Section 4. This section mandates the department to adopt new

regulations if an existing regulation is held 

invalid by the supreme court. The intent of this 

section is to assure that any new regulation adopted 

under this section have retroactive as well as 

prospective application so that everyone is treated 

equally.

Section 5. This section enar'T a new provision that denies

benefits to an employee who knowingly makes a false 

statement about his/her physical condition on an 

employment application or preemployment question­

naire if reliance on the false representation was a 

substantial factor in the hiring and there was a 

causal connection between the false representation 

and the employee's injury. Its purpose is to codify 

tue result in the following board decision and 

order: Robinett v. Ensearch Alaska Construction,

AWCB No. 870210 (September 4 ,  1987).

Section 6. This section requires that an insurer who extends

workers' compensation insurance coverage to an 

cut-of-state employer under another state's coverage 

policy must provide notice to the Department of 

Labor. This section addresses the problem of 

out-of-state employers using out-of-state insurance 

rates to obtain contracts at lower bid prices than 

Alaska employers. This will allow the department to 

investigate employers using other state's coverage 

policies to assure that all employers aoing business 

in Alaska are paying Alaska premium rates.
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Section 7. This section allows an employer to pay an insurance 

premium on a semi-annual basis if the annual policy 

is $2,000 or mare.

Section 8. This section changes the method and time period the 

employer must contribute to the second injury fund. 

Currently, the employer/insurer pays into the fund 

on the anniversary date of each employee's injury or 

on termination of each claim, whichever is sooner. 

This change will allow the employer/insurer to issue 

one check on all claims annually at the time the 

annual report is filed under AS 23.30.155(m), 

instead of issuing hundreds of checks throughout '-.he 

year. This will not only save time and expense for 

employers/insurers but save administrative costs as 

well.

Section 9. This section provides that expenses incurred in the

administration of the second injury fund be paid 

from the fund itself instead of from the general 

fund of the state. This approach returns to the 

pre-1981 method of paying the fund's administrative 

expenses. The fin* icial condition of the fund has 

improved considerably because of the funding formula 

enacted in 1981, and the second injury fund can now 

boar the costs of its administration without jeop­

ardizing the integrity of the fuid.

Section 10. This section repeals prior law and reenacts a

fundamentally changed workers' compensation reha­

bilitation system. The most significant changes are 

these:

1) Under this section the system is no longer 

mandatory. Thus, an employee who is eligible for



rehabilitation benefits may elect whether or not to 

receive them. If he/she opts for rehabilitation,

the employer is obliged to provide rehabilitation 

benefits. The purpose of this change is to reduce

the use of rehabilitation as a tool for litigation

and extorting higher settlements and encouraging the 

use of rehabilitation services for people most 

likely to benefit from those persons who truly 

desire and need them.

2) Under this section an employee who opts for 

rehabilitation may, in the first instance, "elect 

the rehabilitation specialist who will help the

employee develop and implement a reemployment plan. 

The purpose of this change is to encourage employees 

to cooperate fully in their own rehabilitation and 

to minimize disputes that result under the present 

system because employees often distrust specialists 

chosen by the employer. On the other hand, to 

prevent selection of unqualified or biased special­

ists, the administrator may select the specialist 

from a list of qualified specialists if the employer 

objects to the er^loyee's selection.

3) This section establishes short but adequai * time 

lines for each step in the rehabilitation process. 

Although the current law purportedly requires early 

evaluations, because it also establishes permanent 

disability, a status normally determined after the 

healing period, as an eligibility requirement, early 

rehabilitation referral has been discouraged. The 

purpose of this change is to encourage early 

rehabilitation intervention based on the conclusions 

of all known rehabilitation studies that early
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rehabilitation is much more likely to result in |

return to work than later efforts. I

4) This section provides for the following benefits 

during the evaluation and rehabilitation process? 

temporary benefits during the healing period, 

permanent partial disability (PPD) benefits after 

medical stability, and if PPD benefits end before ,

rehabilitation is completed, a slightly reduced

wage. The current system provides for the payment

of temporary benefits during the entire process. The 

purpose of this change is to encourage employee 

cooperation and rehabilitation success, based on 

study conclusions that employees who invest in their 

own rehabilitation are more likely to succeed.

5) This section establishes a two-year maximum for j 

rehabilitation services and a $10,000 maximum for

the costs of the plan. Under current law the

maximum time for most plans is 37 weeks with pro­

visions for 74 weeks of services in exceptional 

cases and no dollar maximum for plan costs. The |

purpose of these changes is to provide more flexible 

time periods to meet varying needs, and to encourage 

efficient and realistic use of rehabilitation monies 

by placing a reasonable limit on them.

The overall goal of these changes is to promote a g

prompter, more efficient, more cost-effective, |

successful, and less litigated rehabilitation S

system. |

Section 11. This section adds a provision that preserves the 

exclusiveness of employer liability under workers' 

compensation law even if an employee's claim is
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barred under AS 23.30.020(b). See comments to 

section 5.

Section 12. This section increases the penalty for an employer's

failure to insure and keep insured its liability for

workers' compensation from $1,000 to $10,000 and 

makes the fine mandatory.

Section 13. This section adds language that clarifies when the

employee can seek medical treatment and limits the

employee to no more than one change in choice of 

attending physician without the written consent of 

the employer. It also requires the employee to give

prior notice of the change. Its purpose is to

prevent the abuse of frequent physician changes, 

with its resultant costly overtreatment, by those 

seeking opinions to support their claims.

Section 14. This section adds language invalidating a course of

medical care that requires continuing and multiple

treatment unless a written treatment plan is pre­

scribed and submitted to the employer by the attend­

ing physician. The section limits initial and 

continuing treatment unless the attending physician 

documents the need for excess services in the 

written treatment plan. Its purpose is to prevent 

overtreatment, which, by definition, increases costs 

to employers without enhancing the employee's 

healing process.

Section 15. This section clarifies that, at reasonable times

throughout disability, the employee must submit to 

an examination by a physician or surgeon of the 

employer's choice and establishes a presumption of 

reasonableness. It also limits the employer to no
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more than one change in choice of physicians without 

the written consent of the employee. It is the 

intent of sections 13 and 15 to afford equal rights 

to the employee and employer in the selection and 

change of their respective physicians.

Section 16. This section adds language establishing a medical 

fee standard, as determined by the board, but not to 

exceed usual, customary and reasonable fees for the 

treatment or services in the community in which it 

is rendered. It also provides that an employee may 

not be held responsible for the payment of a fee or 

charge for medical treatment or service.

Section 17. This section is repealed and reenacted authorizing 

the board to appoint or contract with a medical 

services review committee to assist and advise on 

the appropriateness, necessity and cost of medical 

and related services.

Section 18. This section adds a new provision which grants the 

board authority to establish a list of physicians 

and select a physician from the list to conduct an 

independent medical examination in the event of 

medical disagreement between the emp.i- 'yee' s and the 

employer's physicians. The employer will pay for 

the examination. It also establishes a presumption 

that the board's independent medical examiner's 

opinion is correct and provides the examiner with 

protection from damages for rendering an opinion or 

giving testimony.

The original purpose of this section was to resolve 

medical disagreements quickly and to reduce 

litigation caused by the need for the board to



resolve disputes resulting from differing medical 

opinions. However, the House Labor and Commerce 

amendment to this section requiring that the board's 

physician be the same specialty as the employee's 

treating physician unless the board agrees unan­

imously on a case to case basis to approve a dif­

ferent selection will, according to testimony by the 

Workers' Compensation Division, defeat that purpose 

and substantially increase litigation costs to the 

administration and all parties to the system.

Section 19. This section codifies the board's interpretation of 

the meaning of compensation for statute of limita­

tion purposes under AS 23.30.105 and partially 

complies with the Supreme Court's directive 14 years 

ago in Williams v. Safeway Stores, 525 P.2d 1087, 

1089 n.6 (Alaska 1974), that the legislature clarify 

when compensation includes medical and ther 

benefits and when it means time loss benefits only. 

For the purposes of filing a claim for additional 

disability compensation, the board has consistently 

concluded that when compensation payments have been 

made without an award, the claim must be filed 

within two years after the last payment of dis­

ability or death benefits and cannot be extended by 

the payment of medical benefits only.

Section 20. This section addresses the delays being experienced 

by the parties to the workers' compensation system 

in getting disputed cases before the board and the 

board's problems in timely docketing cases for 

hearing. While budget and staff constraints set an 

outside limit on the number of cases that can be 

heard, the board's analysis of the current backlog 

problem -is that it is caused in large part because



of excessive continuances and the unpreparedness of 

the parties in presenting their case to the board, 

which results in the hearing record remaining open.

This amended section will require an affidavit be 

filed stating that the party has completed all 

necessary discovery obtained, all necessary evi­

dence, and is fully prepared for the hearing. Once 

a hearing has been scheduled, a continuance will not 

be granted, and after the hearing the board will 

close the hearing record.

Section 21. This section shifts the burden of proof to the

employee for establishing a compensable claim for 

mental injury resulting from work-related stress, 

consistent with the amendment to AS 23.30.265(17) 

found in section 40.

Sect jn 22. This section codifies legislative intent in section

1 that findings of fact made by the board in its 

orders are conclusive unless the court specifically 

finds that a reasonable person could not have 

reached the board's conclusion.

Section 23. This section codifies the board's interpretation of

the meaning of compensation for statute of limita­

tions purposes under AS 23.30.130, which provides 

that a request for modification of a compensation 

award must be made within one year after the last 

payment of disability or death benefits. This is 

consistent with the amendment to AS 23.30.105 found 

in section 19.

Section 24. This section reflects changes consistent with the 

repeal and reenactment of AS 23.30.155(m) found in
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section 27, concerning the reduction of reporting 

penalties.

Section 25. This section provides protection for the injured 

worker whose benefits are denied solely on the 

grounds that another employer or insurer may be 

liable for all or some of the benefits. This 

section requires that the most recent employer or 

insurer who is party to the claim and may be liable 

must pay the injured worker temporary disability 

benefits during the pendency of disputes over

liability between various employers and insurers. 

This section also requires that when liability has 

been determined, any reimbursement, including inter­

est and all attorney's costs and fees, must be paid 

within 14 days.

This amendment addresses the problems in Alaska's 

"last injurious exposure rule" by discouraging 

needless or frivolous litigation through assessment 

of costs and interest of successful employers 

against the ultimately liable employers. Most 

importantly, it also puts an end to the uncon­

scionable delays in paying benefits to injured

workers who under the current system must often wait 

months or years with no benefits while two or more 

employers/insurers fight over liability.

Section 26. This section increases the employer's penalty from 

20% to 25% for late payment of compensation to an 

employee.

Section 27. This section repeals and reenacts employer/insurer 

reporting provisions requiring that an annual,

instead- of an anniversary, report be filed with the
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board by March 1 of each year showing the total 

amount of all compensation by type, medical and 

related benefits, vocational rehabilitation ex­

penses, legal fees, and penalties paid on all claims 

during the preceding calendar year. Currently, data 

is collected on a per claim basis through interim 

and claim anniversary reports. However, there is no 

data collected showing what employers/insurers have 

paid for claims on an annual basis, making it 

impossible to meaningfully analyze insurance rates 

or to make effective changes in the workers' 

compensation system.

Also, it is the purpose of this section to encourage 

compliance with the reporting system by assessing 

full penalties against employers/insurers who 

repeatedly fail to comply with reporting require­

ments, but forgiving the occasional reporting 

oversight for insurers showing substantial compli­

ance. Additional civil penalties are included for 

those insurers who fail to comply with the annual 

report requirement.

Section 28. This section clarifies that if the employer is 

self-insured, the requirements of AS 23.30.155(c) 

and (m) in sections 24 and 27 apply to the employer.

This section also requires the board to notify the 

division of insurance if it is determined that an 

insurer has frivolously or unfairly controverted an 

employee's compensation. The division of insurance 

is then required to make a determination if the 

insurer has committed an unfair claim settlement 

practice under AS 21.36.125.
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The section further requires that benefits paid to

vr.̂  recipients residing in Alaska be paid by checks or

other negotiable instruments drawn on Alaska banks 

or by certified check.

‘ t i

Section 29. This section repeals and reenacts the minimum and 

maximum rates of compensation to be paid an Alaska 

injured worker. It decreases the maximum weekly 

compensation rate from 200% of the state's average 

weekly wage, which for 1988 is $547 equalling a 

weekly compensation rate of $1094, to an absolute 

maximum of $700 per week. It increases the minimum 

weekly compensation rate from $110 to $154 per week, 

except in those cases where the employee does not 

provide documentary proof of past wages or the 

employee's spendable weekly wages are less than $154 

per week. The minimum of $154 approximates the 

Alaska minimum wage. The purpose of this section is 

to redistribute workers' compensation dollars to 

provide a more livable compensation rate for low 

wage earners without unduly increasing employer 

costs. It is further the purpose of this section to 

override the Alaska Supreme Court's holding in Peck 

v. Alaska Aeronautical Inc., Op. No. 3240 (October 

30, 1987), by providing for a fixed maximum

compensation rate which can be predicted.

This section also reenacts the provision that Alaska 

rates of compensation sh all be adjusted for those 

employees who leave the state, except for medical or 

rehabilitation services not available in Alaska, by 

the ratio of the cost of livirg in the locality the 

employee resides to that of Alaska. It also pro­

vides that the board, by regulation, shall determine 

and annbally update living costs for the state and

- 1 2 -



other localities. A similar law providing for the 

adjustment of the Alaska compensation rate by ratios 

of states' average weekly wages to those of Alaska 

was struck down as unconstitutional in Alaska 

Pacific Assurance Co. v. Brown, 687 P.2d 264, 271 

(Alaska 1984). However, the court suggested that an 

adjustment based on actual cost of living may pass 

constitutional muster.

Section 30. This section provides that if an employee is paid a 

permanent partial disability award and it is subse­

quently determined that the employee is permanently 

totally disabled, the permanent total disability 

benefits must be reduced by the permanent partial 

disability award, adjusted for inflation, as 

determined by the board.

This section also establishes a labor market for an 

injured worker's services that must be considered 

when determining whether the worker is permanently 

totally disabled. This section clarifies that not 

only the worker's area of residence, which may have 

little or no employment opportunities, but the area 

of last employment or the state will be considered 

as a labor market for his/her services. The purpose 

of this section is to make it clear that an employee 

not be classified as permanently totally disabled 

because he chooses to live in a small or isolated 

community with fewer employment opportunities.

Section 31. This section clarifies that failure to satisfy the 

remunerative employability definition as defined in 

AS 23.30.041(p)(2) does not mean that an employee is 

automatically permanently totally disabled.
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Section 32. This section imposes a cap on temporary total 

disability by payment of benefits only up to the 

time of medical stability, as defined in AS 23.30 

.265(34) found in section 41, but in no case longer 

than two years from the date of disability. This is 

consistent with the concept that temporary total 

disability be paid during the healing period, which 

in most cases occurs well within a one-year period. 

Following medical stability, the worker is paid 

permanent partial impairment benefits as reflected 

in section 33.

Section 33. This section repeals prior law and reenacts a 

totally new concept in permanent partial disabil­

ities. All payments for permanent partial impair­

ment will be based on a whole man concept in accor­

dance with the American Medical Guides to Evaluation 

of Permanent Impairment Compensation. Under the 

Guides the impairment of any body part is computed 

as to how it affects total body functioning. 

Compensation is computed by multiplying the employ­

ee's actual degree of impairment by the appropriate 

adjustment factor by the maximum compensation rate 

of $240,000, but no permanent partial impairment 

payment may be less than $250. The section also 

provides that an impairment rating be reduced by a 

pre-existing permanent impairment; however, the 

prior rating will not negate a finding of permanent 

total disability.

Current law provides maximum schedules for fourteen 

various body parts, ranging from $2,800 to $59,000, 

plus a maximum unscheduled benefit of $60,000 based 

on loss of earning capacity for back and neck 

injuries-. This section represents a redistribution
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of benefits to those workers who have more signifi­

cant injuries and disabilities from those with minor 

impairments that have little or no effect on 

employment status or earning capacity. In addition 

to providing for a more accurate and equitable 

compensation system, this section will significantly 

reduce current disputes and litigation in attempting 

to predict future loss of earning capacity, which is 

speculative, at best. It will also remove 

disincentives to minimize disabilities that are 

inherent in any loss of wage-earning capacity 

system.

Section 34. This section provides for payment of temporary

partial disability benefits only up to the time of 

medical stability, consistent, with the amendment to 

AS 23.30.185 found in section 32. It also reduces 

the maximum period for paying temporary partial 

disability benefits from five to two years.

Section 35. This section reenacts language necessary to deter­

mine an employee's wage-earning capacity for pur­

poses of temporary partial disability. This lan­

guage, which was previously found in AS 23.30.210 

and is now repealed in section 42, pertains only to 

the payment o± temporary partial benefits. It is 

consistent with the changes made in AS 23.30.190 

found in section 33.

Section 36. This section amends AS 23.30.220(a) to narrow the 

instances where an employee's gross weekly earnings 

cannot be computed under AS 23.30.220(a)(1) based 

upon past earnings. Only in those rare cases in 

which the employee had no earnings or was voluntari­

ly absent from the labor market for 18 months or
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more during the two calendar years before injury 

will the gross weekly eirnings be calculated under 

AS 23.30.220 (a)(2). The board is then mandated to 

consider the nature of the employee's work and work 

history in determining the gross weekly earnings for 

calculating compensation, but in no event can the 

compensation exceed the employee's earnings at the 

time of injury.

This amendment overrides a long line of supreme 

court rulings in which the board was ordered to 

establish the gross weekly earning and therefore the 

compensation rate by speculating on an employee's 

future earnings. (See Johnson v. RCA-OMS, Inc., 681 

P.2d 905 (Alaska 1984), and its progeny.) The board 

has consistently found that an employee's past 

earnings record is the best predictor of an employ­

ee's loss of earnings during the period of disabil­

ity. Thus, except for the very narrow exceptions 

stated, the purpose of this section is to require 

that gross weekly earnings be computed by dividing 

by 100 into the employee's gross earnings in the two 

calendar years immediately proceding the injury. As 

a single issue, this change will have one of the 

most significant impacts on reducing litigation at 

both the board and court levels.

Section 37. This section provides that if contributions to a 

qualified pension or profit sharing plan have been 

included in an employee's gross earnings, as re­

flected in AS 23.30.265(15) found in section 39, the 

employer may offset compensation benefits by a like 

amount when the employee receives pension or profit 

sharing payments.
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Section 38. This section enacts a new provision that prohibits 

an employer from discriminating in the hiring, 

promotion or retention of an employee who has in 

good faith filed a claim for or received compen­

sation benefits. An employer who violates this 

section is liable for damages assessed by the court 

in a private civil action.

This section does not prohibit consideration of an 

employee's safety practices or physical and mental 

abilities nor does it prohibit inquiry into the 

employee's prior health or disability history for 

second injury fund reimbursement or determination of 

physical or mental capacities to meet the demands of 

employment.

Section 39. This section amends the definition of an employee's 

gross earnings to include total contributions by an 

employer to a qualified pension or profit sharing 

plan for the two prior years multiplied by the 

percentage of vested interest at the time of injury. 

This change is consistent with the board's interpre­

tation of the Supreme Court's ruling in Ragland v. 

Morrison-Knudsen Co., In c ., 724 P.2d 579 (Alaska

1986) .

Section 40. This section amends the definition of injury by 

providing specific language that the term does not 

include . ental injury caused by mental stress unless 

the work stress was extraordinary and unusual in the 

profession and the work stress was the predominant 

cause of the mental injury. Specifically excluded 

are those mental injuries that result from disci­

plinary actions or changes in job status taken in 

good faith by the employer. Unlike all other types
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of injuries, it further places the burden on the 

employee to provide work-connection. See the 

proposed amendment to AS 23.30 .120 found in Section 

21.

This change is consistent with prior board rulings 

in which the employee's stress had to be greater 

than all employees in the profession must experience 

to be compensable. This section is intended to 

override the Alaska Supreme Court rulings in Wade v. 

Anchorage School District, 741 P.2d 634 (Alaska

1987) , and Fox v. Alascom, 718 P.2d 977 (Alaska 

1986) .

Section 41. This section adds a new definition which provides 

that medical stability means the date after which no 

further measurable improvement is expected to result 

from additional medical treatment or care. This 

codifies the meaning of the healing period during 

which time temporary total or temporary partial 

disability benefits are paid, and is consistent with 

the changes made in sections 10, 32 and 34. Cur­

rently, temporary disability benefits are p r 4dl until 

economic or employment stability regardless of time 

factors or the status of the employee's medical 

condition.

Section 42. This section repeals provisions that are unnecessary 

or inconsistent with the repeal and reenactment of 

AS 23.30.200(b) found in section 35.

Section 43. This section contains transitional language neces­

sary to change reporting from an anniversary to an 

annual system. It specifically provides that each
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employer is subject to this change for all claims 

existing as of December 31, 1988.

Section 44. This section mandates a rate decrease for workers'

compensation premiums of no less than 6%, effective 

July 1, 1988 through January 1, 1990.

Section 45. This section ccntains transitional language to 

include a grandperson clause to allow current 

rehabilitation specialists who do not have the 

credentials required under AS 23.30.041(p)(6) to 

continue to practice for one year after adoption of 

this bill, at which time they must have gained the 

required credentials or be barre from further 

practice as a rehabilitation specialist in the 

workers1 compensation system.

Section 46. This section delineates the amendments to the Act

that apply only to injuries sustained on or after

July l y 1988.

Section 47. This section provides that the amendment to the Act 

under section 40 applies to injuries sustained on or 

after the effective date of section 40.

Section 48. This section provides that sections 40 and 47 of

this Act takes effect immediately under AS 01.10

0 7 0 (c).

Section 49. This section provides that sections 1-39, and 41-46 

of this Act take effect Jaly 1, 1988.
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Council
o n  C o m p e n s a t i o n  

Insurance

Stantoy V. Spark* 
O ra to r
Government, Consumer 
tnd tndustry A/falrs

April 5, 1988

Honorable Paul Roller 
Director of Insurance 
State of Alaska
Department of Commerce and Economic Development
Division of Insurance
State Office Building - 9th Floor
Pouch D
Juneau, Alaska 99811 

Re: Senate Bill 322

Dear Director Roller:

The Alaska Classification and Rating Committee met via 
telephone conference call on April 4, 1988 to discuss the
progress of the workers compensation insurance reform legis~ 
lation which is pending in Juneau, By unanimous decision 
the Committee in effect acknowledged that the potential 
overall cost savings contained in the existing version 
of SB 3£2 amounted to 5.7 percent. Accordingly, if the 
bill is enacted in its present form, the Committee will 
direct NCCI to file a law amendment rate filing in Alaska 
which provides for an overall rate decrease of 5.7 percent 
on new, renewal and outstanding policies effective as 
of July 1, 1988.

The Committee wishes to make it clear that such a raid-tem 
rate adjustment would not in any way interfere or preclude 
the normal review of Alaska experience and the making of 
an appropriate 1/1/89 rate filing based upon that experience.

Director
Government, Consumer 
and Industry Affairs

SVS/gls

cc: Alaska Classification and Rating Committee
Don Koch 
R, Fein 
M. Mulvaney

$g ta  6S0, Qcm S .*  Co*umt>* Skvtf 
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A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  
O F  A M E R IC A ,  IN C .
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SKILL BOX 92500 • ANCHORAGE. ALASKA 99509
TELEPHONE (907) 561-5354

3201 SPENARO ROAD 
ANCHORAGE

RESPONSIBILITY
INTEGRITY

WILUAM E. SCHNEIDER 
EXECUTIVE DIRECTOR

January 15, 1988

Representative Dave Donley 
Chairman, House Labor & Commerce Committee 
Alaska State Legislature 
P.O. Box V (M.S. 3100)
Juneau, AK 99811

Dear Representative Donley:

On behalf of the membership of the Associated General Contractors 
of Alaska, we strongly support the recommendations of the 
Management/Labor ADHOC Committee For Workers * Compensation Reform.

Your efforts in this critical area are appreciated by all of those 
individuals who make their living in the construction industry.

We encourage you and your fellow representatives to expeditiously 
pass this legislation.

Sincerely,

A SSO C IA T ED  G EN ERA L 
C O N T R A C ''^R S jG F  ALASKA

WiLliam E. Schneider 
Executive Director

CHAPTER OF THE YEAR • 1981
’ -AN AWARD W INNING CHAPTER" 

CHAPTER PRESIDENT OF THE YEAR • 1981 CASHMAN MEMBERSHIP TROPHY • 1982



F A I R B A I M K S / B U I L D I N G  
8c C O N S T R U C T I O N  T R A D E S  C O U N C I L

A F L - C I O
North  of t h e  63rd  Parallel 

3 1 6  6 th  Avenue 
Fairbanks. A la a k i  8 9 7 0 1 - 4 6 6 6  

1907) 4 6 6 - 4 2 4 8  
1007) 4 6 8 - 1 2 0 6

J O H N  QIUCHICI 
8eeretary/T1ea»ur»r

January 14, 1988 . ; •

Bob AndeM
LaboA and ffanaaemht Ad H.od‘Qammitte.& .

Ve.aA Bob,-
The FcoLibanlu BtUldina and Continuation Tnadet Council voted to  

BndoAAz. youJi MAkent aowe.ntation b t t i , ' We have tome coneennt about 
6omz aAeat' of, the. b i t i  but, .(,eeJL In  the. long nun I t  M i  be b e n e fic ia l  
to  lowering the  lUgh IntuAanee n a te t. .

i
Vnetidznt



WESTERN ALASKA BUILDING and CONSTRUCTION TRADES COUNCIL
AFFILIATED WITH

A. F. L. - C. I.O.
BUILDING A N D  C O N S T R U C T I O N  T R A D E S  D E P A R T M E N T

Phillip A. Thingstad

PRESIDENT SECRETARY
 407 Denali Street ,   ' 407 Denali Street
a o o r e s s  a o o r e s s

ANCHORACE. ACAS^X* 99301 _ ANCHORAGE. ALASKA 99301
J a n u a r y  1 4 ,  1 9 8 8

A l a s k a  S t a t e  L e g i s l a t o r s  

D e a r  L a d i e s  a n d  G e n t l e m e n .

T h i s  l e t t e r  a c c o m p a n i e s  a p r o p o s e d  p i e c e  o f  l e g i s l a t i o n ,  o n e  i n  
w h i c h  a l o t  o f  t i m e  a n d  e f f o r t  wa s  p u t  i n t o  b y  b o t h  L a b o r  a n d  ; 
M a n a g e m e n t  i n  a n  a t t em p't t o  h e l p  c l o s e  t h e  l o o p h o l e s  a n d  s o l v e  
ma n y  o f  t h e  p r o b l e m s  o f  t h e  W o r k e r s  C o m p e n s a t i o n  La w.

T h e  B i - p a r t i s a n  w o r k  p u t  i n t o  t h i s  p r o p o s a l  w a s  e x t e n s i v e  a n d  a 
v e r y  g o o d  p r o d u c t  wa s  t h e  r e s u l t ,  o n e  in.  w h i c h  a l l  a p p e a r  t o  b e  
h a p p y  w i t h  a s  i t  w i l l  h e l p  t h e  w o r k e r s  a s  w e l l  a s ’ t h e  e m p l o y e r s  
Th e  o n l y  p e o p l e  who  o p p o s e  s u c h  l e g i s l a t i o n  a r e  t h e  " O u t  o f  
S t a t e "  i n s u r a n c e  c o m p a n i e s  a n d  t h e  l a w y e r s ,  b o t h  o f  whom m a k e  a
g r e a t  d e a l  o f  m o n e y  o f f  t h e  c u r r e n t  a m b i g u o u s  l a w .

*

T h e  W e s t e r n  A l a s k a  B u i l d i n g  a n d  C o n s t r u c t i o n  T r a d e s  s u p p o r t s ,  
w i t h  g r e a t  e n t h u s i a s m ,  t h i s  p o s s i b l e  r e v a m p i n g  o f  t h e  W o r k e r s  
C o m p e n s a t i o n  Law.

Sincerely,

P h i l  T h i n g s t a d  
P r e s  i d e n t
W e s t e r n  A l a s k a  B u i l d i n g  

a n d  C o n s t r u c t i o n  T r a d e s

PT/  1 k
At  t a c h r a e n t
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S E C T I O N  3 .  C R I T E R I A  F O R  E L I G I B I L I T Y :

To be e l i g i b l e  t o  s i t  f o r  t h e  C I R S  e x a m i n a t i o n ,  an a p p l i c a n t  m u s t  m e e t  A L L  r e ­
q u i r e m e n t s  I n  ONE o f  t h e  c a t e g o r i e s  l i s t e d  b e l o w .  E d u c a t i o n  and e m p l o y m e n t  e x p e r ­
i e n c e  r e q u i r e m e n t s  m u s t  h a v e  b e e n  f u l l y  s a t i s f i e d  by  t h e  a p p '  < c a t 1 o n  d e a d l i n e  d a t e  
( JANUARY 1 ,  OR J U L Y  1 ) .  A p p l i c a t i o n s  n o t  m e e t i n g  t h e  e l i g i b i l i t y  c r i t e r i a  o f  o n e  
o f  t h e  f o l l o w i n g  c a t e g o r i e s  a t  t h e  a p p l i c a t i o n  d e a d l i n e  d a t e  w i l l  be r e f e r r e d  t o  
t h e  C r e d e n t i a l s  C o m m i t t e e  f o r  r e v i e w  t o  d e t e r m i n e  e l i g i b i l i t y .  P l e a s e  be r e m i n d ­
e d ,  t h e  a p p l i c a t i o n  p r o c e s s i n g  f e e  1s n o n - r e f u n d a b l e . R e a d  c a t e g o r i e s  c a r e f u l l y .  
C I R S C  w i l l  c h a r g e  a | 2 0 . 0 0  h a n d l i n g  f e e  f o r  a n y  c h e c k  r e t u r n e d  f o r  n o n - s u f f i c i e n t  
f u n d s .

C A T E GO R Y  ONE

D e g r e e  o r  C e r t i f l -  C u r r e n t  R e g i s t e r e d  N u r s e  ( R N )
c a t i o n  o r  L i c e n s e :  V a l i d  C e r t i f i e d  R e h a b i l i t a t i o n  C o u n s e l o r  ( C R C )

o r

j  i
M a s t e r ’ s d e g r e e  o r  D o c t o r a t e  d e g r e e  1n:

R e h a b i l i t a t i o n  C o u n s e l i n g ,  R e h a b i l i t a t i o n  A d m i n i s ­
t r a t i o n ,  Work A d j u s t m e n t ,  V o c a t i o n a l  R e h a b i l i t a t i o n ,  
J o b  P l a c e m e n t ,  o r  P s y c h o l o g y .

A c c e p t a b l e  E m p l o y m e n t  
E x p e r i e n c e  R e q u i r e d :
( S e e  d e f i n i t i o n  S e c t i o n  4 )

A mi n i mu m o f  two y e a r s  f u l l - t i m e  ( o r  t h e  e q u i v a l e n t )  
e m p l o y m e n t  p r o v i d i n g  d i r e c t  o r  I n d i r e c t  r e h a b i l i t a ­
t i o n  s e r v i c e s  t o  a d i s a b l e d  p o p u l a t i o n  r e c e i v i n g  

b e n e f i t s  f r o m  a d i s a b i l i t y  c o m p e n s a t i o n  s y s t e m .

C A T E GO R Y  TWO

D e g r e e  R e q u i r e d :  B a c h e l o r ' s ,  M a s t e r ' s ,  o r  D o c t o r a t e  1n any  o t h e r
d i s c i p l i n e .

A c c e p t a b l e  E m p l o y m e n t  A mi n i mu m o f  f o u r  y e a r s  o f  f u l l - t i m e  ( o r  t h e  e q u l v -
( S e e  d e f i n i t i o n  S e c t i o n  4 )  a l e n t )  e m p l o y m e n t  p r o v i d i n g  d i r e c t  o r  I n d i r e c t  s e r ­

v i c e s  t o  a d i s a b l e d  p o p u l a t i o n  r e c e i v i n g  b e n e f i t s  
f r o m  a d i s a b i l i t y  c o m p e n s a t i o n  s y s t e m .
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Minnesota debates work comp cuts
B y  M E G  F L E T C H E R  ^  W orkers co m p en sa tio n  ra les a lso  h a v e  increased ,"  the rather than one year after an injury.

ST. PAUL, M inn.— E m ployers and w orkers com pensation  
mrcr* are squaring o ff  sigainst organized labor in a p o lit ic ­
ly charged b a ttle  to  cu t ilhe h igh  cost o f w orkers com pensa- 
>n in M innesota,
Hie L egisla tu re la st w eek—am id in ten se  lo b b y in g  efforts  
em ployers, insurers and labor—w as ham m ering o u t a b ill 

i t  w ou ld  cu t w orkers com pensation  b en efits, ro ll back and 
eze w orkers com p rates for a period and stren gth en  the  
te’s w orkers com p rate  regulatory system .
The s ta te ’s D e m o cr a t-co n tro lled  L eg is la tu re  and  s ta te -  
ase have m ade it  c lear  that th ey  w ill approve cu ts  in w ork -  
i c o m p e n sa tio n  b e n e f it s  o n ly  i f  r a te  r e g u la t io n  i s  in -  
ased.
teports released  recen tly  by the sta te 's aud itor and labor  
i  Industry departm en t b lam ed high ben efits for  the high  
t o f M innesota's w orkers com p system , w h ich  the reports 
• is am ong the m ost co stly  o f ull sta tes. -- 
.egislators and lo b b y ists w orked feverish ly  la s t  w eek  to 
to determ ine w h at lev e l o f  rate regu lation  w o u ld  be su ffi-  

nt to persuade leg isla to rs to  vote  for b en efit cu ts  before  
ir adjournm ent, ten ta tively  schedu led  for tom orrow .
The situ ation  now  is  con fu sed  ar.4 unclear, as everyone is 
ing to  find the righ t .n ix ,"  sa id  D iad L ehto, adm in istrator  
h e  H ouse C om m ittee on  L abor M anagem ent R elation s.
It’s a constant p u llin g  and tugging, and the p o lit ic s  are 
y intense," sa id  Rober?. Johnson, sen ior  »*, o f  th e  Insur- 
e Federation of M innesota.
eg is la to rs la st  w eek  s t iu g g le d  to com e up w ith  a b ill that 
>. Rudy P erpich  w ou ld  sign , because it is u n lik e ly  the  
e m o r’s veto cou ld  be overridden, m ost leg is la tiv e  observ-  
said.
;ov. Perpich is  lo o k in g  for "fair and reasonable"  leg is la -  1 that first add resses any unreasonable costs or in e ffic ien -  

by insurers, law yers and m edical providers, sa id  Ray 
in, com m issioner o f the M innesota D epartm en t o f  Labor  

Industry. "The injured w orker should  be at th e  back  of  
line," he added.
owever, the aud itor's o ffice  report said: "Insurer adm in- 
ative exp en ses and p rofits are not s ign ifican t fa c to rs that 
'e to ex p la in  w h y  M in n eso ta 's  w orkers co m p en sa tio n  
s are higher than rates in  com parable states."  
orkers com pensation  has been a concern to the L eg is la ­
tor m ore than a d ecade, according to separate  reports 

ased earlier  th is  y ea r  by Mr. B ohn 's d ep a rtm en t and  
O ffice o f the L eg is la tiv e  A uditor.
gn ifican t reform s w ere enacted  in the early 1980s, in -  
ling changing to  co m p etitiv e  rating from  ad m in istered  
ing and creatin g  a co m p etitiv e  sta te  fund, 
jw ever, there is  a “co n tin u in g  and grow ing concern  that 
nesota's system  is co stly , com plex  and not serv in g  w e ll  
interests of e ith er  em ployers or em ployees,"  the a u d ito r ’s 
>rt said.
:rom 1983 to 1986, w orkers com pensation  prem ium s d o u -  
in M innesota, w h ile  they  increased on ly  54% in  the rest 

ie nation," the Labor D epartm en t report said. 
ie report noted that on ly  26% of the prem ium  increase  
due to increases in payroll in  the state.

“ W orkers co m p en sa tio n  ra les a lso  h a v e  increased ,"  the  
L abor D epartm en t report said, "In 1084, M innesota had the 
1 4 th -h ig h est rates out o f 39 states w ith  com parable data; in 
1987 they w ere the fourth-h ighest am ong the 39 sla tes."

In fact, M innesota's w orkers com p rates in 1987 w ere about 
tw ice  as h igh  as the rates in W isconsin, Iow a and S ou th  D a­
kota , th e  aud itor's report found.

In add ition , the sta te 's specia l com pensation  fund has an 
u n fun ded  lia b ility  o f about $1.5 b illion , the aud itor's report 
says. The fund h elp s spread the cost o f b en efits  for totally  
d isab led  w orker:, han»*;c app^d workers and un insured  em ­
p loyers am ong a ll insurers.

"M innesota's w orkers com pensation  costs are h igh m ainly  
b e c a u se  b e n e f it s  are h ig h , and th o se  c o s ts  ca n  be m o st  
d irectly  brought under control by lim iting  certain  b enefits  
and e lim in a tin g  oth ers,” th e  auditor's o ffice  conclu ded .

T he report sa id  b en efits are "substantia lly” m ore generous 
than b en e fits  in o ther sta tes  because M innesota:

•  Is one of 12 sta tes w ith  a co st-o f-liv in g  esca lator. The 
esca la tor  is  exp ected  to add about $45 m illio n  to  benefits  
p a id  to w o rk ers in jured  in  1988, e x c lu d in g  b e n e fits  paid  
under se lf-in su red  program s.

•  O ffers m inim um  ben efits and supplem entary b enefits  
th at are am ong the nation 's m ost generous.

•  A llo w s tem porary partial benefits to la st ind efin itely , 
in stead  o f end in g  w hen  the healing period does.

•  H as lo n g-term  d isab ility  cases that accou nt for 3% of 
all cases b u t create  73% o f the total benefit cost. "The great 
m ajority  o f ex p en siv e  long-term  cases do not involve  cata­
stroph ic  injuries,"  the a u d itor’s o ffice  report found. "Q uite a 
few  are m ed ica lly  n ot very serious."

M any o f the proposed recom m endations in the aud itor’s 
report are incorporated in  S .F . 2428, the b ill leg isla to rs w ere  
w ork ing  on  last w eek , according to John L ennes, a lobb yist 
for the ap p rox im ate ly  80 large em ployers that belong to the 
M innesota B u sin ess Partnership .

T he b ill w a s in troduced  by Sen. Florian C hm ielew ski, a 
m em ber o f  the D em ocratic  Farm Labor Party from  Sturgeon  
Lake, M inn.

A spokesm an Sen. C hm ielew ski said the b ill w ould:
•  Cap tem porary partial benefits at tw o-th ird s of the d if­

ference betw een  th e  higher w age an em ployee m ade before  
his injury and th e  low er w age he m ade after  h is  return to 
work. T his m easure w ou ld  save  an estim ated $52 m illion  in  
ben efits annually.

•  L im it perm anent to ta l benefits by im posing a new  20% 
m inim um  d isa b ility  requirem ent before perm anent benefits  
can be co llected  and m ake it  clear that a la ck  o f  jobs in. a 
c la im ant's area does not m ake him elig ib le  fo r  perm anent 
to ta l b en efits. Currently, there is no m inim um  d isa b ility  re­
qu irem ent for em ployees to co llect perm anent to ta l benefits. 
This provision  o f the b ill is  expected  to save  $40 m illion  
annually.

•C la r ify  that tem porary total b enefits end 90 days after  
m axim um  m edica l im provem ent is reached or the em ployee  
returns to  w ork , retires or refuses to take a job h e  can per­
form .

•  R educe the sta te ’s co st-o f liv ing  adjustm ent and delay  
im plem entation  o f the esca lator to three years a fter  injury

rather than one year after an injury. ♦
•  A b olish  the sta te 's  Workers C om pensation  C ourt o f A p ­

peals.
•  F reeze a ll m edica l and reh ab ilita tion  provider fees, e x ­

clu ding  h osp ita l charges, through Sept. 30, 1990.
•  L im it coverage under second-in ju ry  fu n d s—w h ich  pay  

em ployees that return to work for a d ifferen t em ployer after  
an injury and again  are injured—to em p lo y ees that are at 
least 25% d isab led  after the second injury. H ow ever, the se c ­
ond em ployer w ou ld  be lia b le  for up to  $3 ,500  in m edical 
expenses, an increase from  the current $2,000 .

•  T ota lly  in tegrate  the sta le 's  w orkers com p b en efits w ith  
S o c ia l S e c u r ity  b e n e fit  p ayou ts, w h ic h  sh o u ld  red uce the  
sta te 's payout.

•  L im it d efen se  attorney's fees to  th e  $6,500 m axim um  
currently in  e ffe c t fo r  p la in tiff's  attorneys.

•  Change the m inim um  benefit from  $75 per w eek  to 20% 
of the sta te ’s  average w eek ly  w age or an in d iv id u a l’s actual 
w age, w h ichever is  less.

•  A ssign  a ll w ork com p adm inistrative  co sts  to  the sta te 's  
general revenue fund instead  of the sta te 's  sp ec ia l com pensa­
tion fund, w h ich  is generated  by insurer a ssessm en ts.

In add ition , the b ill w ould  change th e  w a y  w orkers com ­
pensation  insurers f i le  rates in  the sta te . C urrently , th e  sta te  
has an open com petition  system , under w h ic h  ra tes m ust be  
filed  w ith in  15 days a fter  being im plem ented; how ever, the  
sta te  insu ran ce com m issioner m ust app rove the rates u n less  
he fin d s them  un fa ir  or  discrim inatory.

The b ill w o u ld  in stitu te  a file -a n d -u se  system , under w h ich  
insurers w ou ld  b e  required to f ile  rates b efore  they  w ere im ­
plem ented . In  a d d itio n /th e  bill w ou ld  m ake it  ea sier  for the  
com m issioner to  d isapprove rates.

T he b ill also cadis fo&a 15% reduction  in  w o rk er: com pen­
sa tion  rates fr w d iA u g . 1, 1988, to Jan. 1, 1980. T h a tX o u ld  
save  em ployers about $160 m illion , Mr. M ich aels tjiid . "

In add ition , th e  b ill  proposes a  freeze on  a d d ition a l rate  
increases throu^ h'the end'qf this year for  in su rers th et havdN^ 
already  in crea se jd  rates in  1918.

Mr. L ennes safd  that m ost em ployers in  th e  organ iza tion  he  
represents w o u ld  not be affected  by the rate  ro llback  and  
freeze p rovisions o f the b ill because th ey  se lf- in su r e  their  
w orkers com p exposures.

H ow ever, h e  sa id  som e sm aller em ployers that buy in su r­
ance m ay favor those proposals.

M ichael Frohm an, counsel for The A llia n ce  o f A m ericar>  
Insurers W orkers C om pensation D epartm en t, sals^ insu.rcrs 
generally  w an t to keep pricing as it  is and op p o se  the freeze  
and rate reduction . "We think pricing re flec ts  the system . 
It's n o t a cause o f the problem , but a sym ptom  o f i t ,” he said .

"H ow ever, to get ben efit cuts, the in d u stry  w ill look at 
som e changes,"  he said .

M any sou rces say  chances are better th an  50 -5 0  that som e  
w ork com p proposa l—but not necessarily  the C hm ielew ski 
b ill—w ill be p assed  by the L egislature th is sess io n .

H ow ever, an earlier  proposal by another s ta te  leg is la to r  to 
esta b lish  a m o n op o listic  sta te  fund is co n sid ered  dead.

L abor genera lly  supported that m easure, b u t becau se  o f the  
co st o f  e s ta b lish in g  th e  program , le g is la to r s  turned  d eaf 
ears, sa id  a spokesm an for the sta te  AFL-CIO. ■

Washinatnn
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Comp bill flawed, Croft says \ j jr ^  Ĉ J

By Yereth Rosen
Tima Writer

The workers’ compensation leg­
islation that sailed through the Alaska 
Senate by a vote of 154) and, in re­
vised form, appears to have enough 
support to pass the House is loaded 
with too many problems to save em­
ployers money in their workers’ com­
pensation insurance premiums, an at­
torney specializing in workers’ com­
pensation claims said Wednesday.

Chancy Croft, a claimants’ attor­
ney and former state legislator, pre­
sented his argument against the le­
gislation that’s scheduled to be heard 
by the House Judiciary Committee. 
Croft spoke at a luncheon sponsored 
by the Anchorage Job Service Em­
ployer Committee.

The legislation is aimed at simpli­
fying and controlling a compensation 
system that has escalated in cost to 
employers and in complexity to em­
ployees. Both employers and workers 
are frustrated with a system in which 
insurance premiums have risen an

average of 40 percent in the last two 
years and the time to settle workers’ 
claims has expanded 70 percent, 
Croft said.

But the workers’ compensation 
law pending in the Alaska Legislature 
might make matters worse, not bet­
ter, he argued.

Croft said the current workers’ 
compensation legislation is flawed, 
much like the workers’ compensation 
legislation drawn up in the late 1970s 
— legislation that he as a legislator 
voted against — was flawed.

“No legislature, in my experience 
as a legislator, had produced more 
legislation by anecdote than workers' 
comp legislation," he said.

As before, he said, legislators have 
drafted a workers’ compensation bill 
without some crucial information 
about what is driving premiums.

"One real problem with the leg­
islation is there is an expectation now 
for premium reductions,” he said.

If the hikes in insurance premiums 
have been justified, and the legis­

lature isn’t addressing the real causes 
of the premium increases, then non- 
Alaska insurers will have no choice 
but to pull out of the state, he said.

Croft criticized w'nat he said were 
the arbitrary limits the legislators 
hope to place or- injured workers' 
benefits.

Much has been made of the maxi­
mum weekly benefit of over $1,100 
that the current workers’ compensa­
tion statutes allow injured workers, 
he said. In fact, less than 0.1 percent 
of Alaska’s injured workers are 
awarded weekly compensation in 
excess of $700, the dollar maximum 
that the legislation would impose.

Still, Croft argued, the $700 limit is 
arbitrary and might not meet the 
needs of some injured workers 
who've suffered exfeme economic 
losses due to their injuries.

Another arbitrary limit the leg­
islation would impose is the two-year 
maximum for temporary disability 
payments, Croft said. Severely in- 
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jured workers, such as those suf­
fering brain trauma or bums, 
might be able to recover from 
their injuries but might need 
more than two years to do so, he 
said.

CrolLsaid-he^s-uoubjed^y-tiie 
the pending-'TSgisIarton-to- 

pay benefits'Tor permanent par­
tial disabilities based on the se­
verity of the injury instead of on 

"the basisof-lost eamingi

That emphasis on medical :m- 
pairment rather than eamin6s 
impairment is contrary to the 
tradition of workers’ compensa­
tion, he said.

Authors of the legislation say 
it’s written so that the most seri­
ously injured workers get the 
most money in compensation, 
Croft said.

"That may be good or bad. 
You may like it or not. But that is 
^sign ificant and major depar­
ture" from previous workers'

2 T

compensation law in Alaska.
The ’’arbitrary" nature of the 

legislation "places too high a pre­
mium on getting the matter re­
solved," Croft said. “And it loses 
sight of the fact that what we’re 
dealing with is human beings."

An injury at work "probably 
affects the average person as 
seriously as anything in their 
life,” Croft said.
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A l i A S K A  S T A T E  A F E - C I O
2501 Commercial Dr. 
Anchorage, Alaska 99501 
(907) 258-6289

819 lsl Avc. 
Fairbanks, Alaska 99701 

(907) 956-2030

MANO FREY 
Executive President

TO: ALL HOUSE A N D  S ENATE M E M B E R S  / V  ^
FROM: M A N O  FREY, EXECUTIVE PRESIDENT

RE: W O R K E R’S CO M P E N SA T IO N  ' v

The Joint Labor-Management Task Force has worked for more than a year 

negotiating changes to the current Worker's Compensation L a w  that would 

result in premium reductions to the employer; and, at the s a m e  time, 

maintain fairness in compensating the injured worker.

The legislation n ow being considered is a result of the task forces’ 

efforts. It certainly does not attempt to address every complaint or 

concern regarding the current worker’s compensation statute, but it does 

accomplish the stated goal of providing s o m e  necessary relief to the 

employer while providing benefit safeguards for the employee. In 

addition, reforms are included to several areas of the law that caused 

abuse and hardship to the employees in the past.

i strongly urge your support for this bill.



J  a n u a r y  1 4 ,  1 9 8 8

S e n a t o r  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  K e l l y ,  R e p r e s e n t a t i v e  D o n l e y  a n d  m e m b e r s  o f  y o u r  
c o m m i  t  t e e s :

A s  C o - c h a i r m e n  o f  t h e  M a n a g e m e n t / L a b o r  a d  h o c  c o m m i t t e e  w e  a r e  
p l e a s e d  t o  p r e s e n t  o u r  p r o p o s a l  f o r  c h a n g e s  t o  t h e  c u r r e n t  
w o r k e r s '  c o m p e n s a t i o n  a c t .  O u r  p r o p o s a l s  r e p r e s e n t  t h e  
c u l m i n a t i o n  o f  m o r e  t h a n  a  y e a r s  e f f o r t  b y  h u n d r e d s  o f  
p r o f e s s i o n a l s  f r o m  m a n y  d i f f e r e n t  w a l k s  o f  l i f e .  I t  i s  n o t  
i n t e n d e d  t o  b e  a  f i n a l  s o l u t i o n  t o  t h e  h i g h  c o s t  o f  w o r k e r s '  
c o m p e n s a t i o n  i n  A l a s k a ,  b u t  r e p r e s e n t s  i n s t e a d  o u r  m o s t  r e c e n t  
s t e p  i n  o u r  o n g o i n g  e f f o r t  t o  i m p r o v e  t h e  b e n e f i t  l e v e l s  f o r  
i n j u r e d  w o r k e r s  w h i l e  a t  t h e  s a m e  t i m e  r e f u c i n g  t h e  c o s t  t h a t  

m u s t  b e  b o r n e  b y  A l a s k a n  e m p l o y e r s .

B A C K G R O U N D

P R E  A D  H O C  C O M M I T T E E

I n  1 9 6 8 ,  t h e  A l a s k a  w e e k l y -  m a x i m u m  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t  
w a s  $ 1 1 3 .  B y  1 9 7 4 ,  t h e  m a x i m u m  w e e k l y  c o m p e n s a t i o n  r a t e  r o s e  t o  
$ 1 7 5 .  D u r i n g  t h i s  p e r i o d  o f  t i m e ,  C o n g r e s s  e s t a b l i s h e d  t h e  

N a t i o n a l  C o m m i s s i o n  o f  S t a t e  W o r k e r ' s  C o m p e n s a t i o n  L a w s  t o  
" u n d e r t a k e  a  c o m p r e h e n s i v e  s t u d y  a n d  e v a l u a t i o n  o f  S t a t e  

w o r k m e n ' s  c o m p e n s a t i o n  l a w s ,  i n  o r d e r  t o  d e t e r m i n e  i f  s u c h  l a w s  
p r o v i d e  a n  a d e q u a t e ,  p r o m p t  a n d  e q u i t a b l e  s y s t e m  o f  
c  o m p e n s  a  t  i  o n . "

I n  a  p r o - l a b o r  a t m o s p h e r e  a n d  i n  r e a c t i o n  t o  s o m e  o f  t h e  N a t i o n a l  
C o m m i s s i o n ' s  f i n d i n g s ,  t h e  A l a s k a  l e g i s l a t u r e  i n  1 9 7 5  a m e n d e d  t h »  
A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  ( A c t )  b y  p r o v i d i n g  a  g r a d u a l  
p h a s e - i n  o f  t h e  2 0 0 %  o f  s t a t e  a v e r a g e  w e e k l y  w a g e  m a x i m u m ,  
d o u b l i n g  t h e  s c h e d u l e d  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  m a x i m u m  i n  
t h e  A c t ,  a n d  e l i m i n a t i n g  t h e  $ 3 0 , 0 0 0  l i m i t  o n  u n s c h e d u l e d  
p e r m a n e n t  p a r t i a l  d i s a b i l i t y .



M a n  a g e r a e n  t  b i t t e r l y  c  o n  t e s t e d  t h e  1 9  7  5  l a b o r - s p o n s r r e d  
a m e n d m e n t s .  A s  a  r e s u l t ,  l i t t l e  t h o u g h t  w a s  g i v e n  b y  l a b o r ,  

m a n a g e m e n t  o r  t h e  l e g i s l a t u r e  t o  w o r k e r s '  c o m p e n s a t i o n  a s  a n  
e f f e c t i v e  d e l i v e r y  s y s t e m .  O n l y  a  p o r t i o n  o f  t h e  1 9 7 2  
C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  w e r e  e n a c t e d ,  b u t  d u e  t o  t h e  c h a n g e s  
t h a t  w e r e  a d o p t e d ,  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  p r e m i u m s ;  
i n c r e a s e d  3 5 . 2 %  i n  1 9 7 5 ,  1 3 . 0 %  i n  1 9 7 6 ,  a n d  6 %  i n  1 9 7 7 .

I n  1 9 7 7 ,  m a n a g e m e n t  s u c c e s s f u l l y  s p o n s o r e d  l e g i s l a t i o n  r e i m p o s i n g  
a  l i m i t  o n  " u n s c h e d u l e d "  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  —  t h i s  
t i m e  a t  $ 6 0 , 0 0 0 .  O t h e r  m e a n i n g f u l  c h a n g e s  w e r e  i m p o s s i b l e  t o  
a c h i e v e  a n d  i n  1 9 7 9 ,  a  p r o - r a a n a g e r a e n t  g r o u p ,  t h e  A l a s k a  
C o n f e r e n c e  o f  E m p l o y e r s  ( A C E ) ,  w a s  e s t a b l i s h e d  t o  s t u d y  t h e  
p r o b l e m s  a n d  r e c o m m e n d  l e g i s l a t i v e  c h a n g e s  n e c e s s a r y  t o  r e d u c e  
t h e  h i g h  c o s t  o f  w o r k e r s '  c o m p e n s a t i o n  i n  A l a s k a .  T h e  e m p l o y e r s  
a l s o  c r e a t e d  a n o t h e r  g r o u p ,  t h e  W o r k e r s '  C o m p e n s a t i o n  C o m m i t t e e  
o f  A l a s k a  ( W C C A )  a n d  c h a r g e d  t h a t  g r o u p  w i t h  t h e  t a s k  o f  p l a c i n g  
t h e  r e c o m m e n d a t i o n s  o f  t h e  A C E  s t u d y  i n t o  l e g i s l a t i o n .  T h e  
p r e s s u r e  o f  t h e s e  t w o  m a n a g e m e n t  g r o u p s  l e d  t o  t h e  c r e a t i o n  o f  
t h e  1 9 8 0  L e g i s l a t i v e  t a s k  f o r c e  t o  s t u d y  t h e  A l a s k a  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m  a n d  r e c o m m e n d  c h a n g e s .  T h e  c o m m i t t e e ,  c o ­
c h a i r e d  b y  S e n a t o r  T e r r y  S t i m s o n  a n d  R e p r e s e n t a t i v e  B r i a n  R o g e r s ,  
i n c l u d e d  r e p r e s e n t a t i v e s  f r o m  l a b o r ,  m a n a g e m e n t ,  a n d  t h e  
i n s u r a n c e  i n d u s t r y .  U l t i m a t e l y  t h e  j o i n t  e f f o r t  f a i l e d  a t  t h e  
c l o s e  o f  t h e  1 9 8 1  l e g i s l a t i v e  s e s s i o n  a n d  n o  c o r r e c t i v e  
l e g i s l a t i o n  w a s  r e c o m m e n d e d .

A t  t h a t  t i m e ,  W C C A  c o m m i s s i o n e d  a  s t u d y  b y  D a r y l  C o d y  a n d  
A s s o c i a t e s  o n  t h e  p r o b l e m s  w i t h  w o r k e r s '  c o m p e n s a t i o n  i n  A l a s k a  
a n d  t h e i r  r e c o m m e n d a t i o n s  f o r  c h a n g e s .  T h i s  s t u d y  w a s  p r e s e n t e d  
t o  R e p r e s e n t a t i v e  T e r r y  M a r t i n  i n  J a n u a r y ,  1 9 8 2  w i t h  t h e  
r e c o m m e n d a t i o n  t h a t  t h e  s u g g e s t e d  c h a n g e s  b e  i n c o r p o r a t e d  i n t o  
l e g i s l a t i o n .

W i t h  t h e  C o d y  s t u d y ,  t h e  o p p o r t u n i t y  f o r  t h e  c l a s s i c  m a n a g e m e n t  
v s  l a b o r  c o n f r o n t a t i o n  o n  w o r k e r s '  c o m p e n s a t i o n  p r e s e n t e d  i t s e l f .  
T h i s  t i m e  h o w e v e r ,  l o g i c  p r e v a i l e d .  L a b o r ,  r e p r e s e n t e d  b y  t h e  
A F L - C I O ,  a n d  m a n a g e m e n t ,  r e p r e s e n t e d  b y  W C C A ,  c a l l e d  f o r  a  j o i n t  
p u b l i c  m e e t i n g  f o r  t h e  p u r p o s e  o f  s e l e c t i n g  r e p r e s e n t a t i v e s  t o  
s i t  o n  a n  " a d  h o c  c o m m i t t e e "  t o  r e c o m m e n d  c h a n g e s  t o  t h e  A l a s k a  
w o r k e r s '  c o m p e n s a t i o n  s t a t u t e s .

T H E  L A B O R / M A N A G E M E N T  A D  H O C  C O M M I T T E E

T h e  f i r s t  o r d e r  o f  b u s i n e s s  f o r  t h e  n e w  a d  h o c  c o m m i t t e e  w a s  t o  
f o r m u l a t e  t h e  o b j e c t i v e s  o f  t h e  g r o u p .  T h e  f o l l o w i n g  w e r e  
a d o p t e d  a t  t h e  f i r s t  m e e t i n g :

1 .  P r o v i d e  a n  e f f e c t i v e  s y s t e m  f o r  t h e  d e l i v e r y  o f  
b e n e f i t s  a n d  s e r v i c e s ;

2 .  D i s c o u r a g e  f r a u d u l e n t  c l a i m s  a n d  f r a u d u l e n t  s t a t e m e n t s  
t o  o b t a i n  o r  d e n y  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s ;



3 .  P r o v i d e  a n  e f f e c t i v e  d e t e r r e n t  f o r  t h o s e  e m p l o y e r s  
f a i l i n g  t o  p r o v i d e  r e q u i r e d  w o r k e r s '  c o m p e n s a t i o n  
i n s u r a n c e ;

4 .  I n c r e a s e  i n c e n t i v e s  a n d  d e c r e a s e  d i s i n c e n t i v e s  f o r  
r e t u r n i n g  t o  w o r k  a f t e r  a n  i n j u r y ;

5 .  E n c o u r a g e  s a f e t y ;

6 .  P r o v i d e  f o r  e f f e c t i v e  r e h a b i l i t a t i o n  o f  a n  i n j u r e d  
w o r k e r ;

7 .  R e d i s t r i b u t e  d o l l a r s  f r o m  t h o s e  w o r k e r s  n o t  s e v e r e l y  
i n j u r e d  t o  t h o s e  s e r i o u s l y  i n j u r e d  v / o r k e r s  w h o  h a v e  
l o s t  t h e  a b i l i t y  t o  b e  g a i n f u l l y  e m p l o y e d  a s  a  r e s u l t  

o f  t h e i r  i n  j u r y ;

3 .  R e d u c e  o r  m i n i m i z e  t h e  i m p a c t  o f  w o r k e r s '  c o m p e n s a t i o n  
p r e m i u m s  o n  t h e  e m p l o y e r ;

9 .  C o n t i n u e  t o  s t u d y  t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  
s y s t e m  t o  i d e n t i f y  p r o b l e m s  a n d  r e c o m m e n d  s o l u t i o n s ;  
a n d ,

1 0 . S t a b i l i z e  t h e  a t m o s p h e r e  f o r  d i s c u s s i n g  p r o p o s e d  c h a n g e s  
t o  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t .

D u e  t o  t i m e  p r o b l e m s ,  t h e  A d  H o c  c o m m i t t e e  a g r e e d  t o  l i m i t  i t s  
i n i t i a l  e f f o r t s  t o :

1 .  P r o v i d i n g  f o r  t h e  e a r l y  i d e n t i f i c a t i o n  o f  i n j u r e d  
v / o r k e r s  w h o  p o t e n t i a l l y  n e e d  r e h a b i l i t a t i o n ;

2 .  P r o v i d i n g  f o r  t h e  e a r l y  r e t u r n  t o  d i r e c t  e m p l o y m e n t ;

3 .  P r o v i d i n g  i n c e n t i v e s  t o  r e t u r n  t o  w o r k  a n d  r e d u c e  
d i s i n c e n t i v e s  t o  r e t u r n  t o  w o r k ;

4 .  P r o v i d i n g  f o r  a p p r o p r i a t e  c r i m i n a l  p e n a l t i e s  f o r  
w i l l f u l  m i s r e p r e s e n t a t i o n  o f  f a c t s  f o r  t h e  p u r p o s e  o f  
o b t a i n i n g  o r  d e n y i n g  b e n e f i t s ;  a n d ,

5 .  P r o v i d i n g  a  m e c h a n i s m  f o r  c e a s e  a n d  d e s i s t  o r d e r s  t o  
b e  i s s u e d  a g a i n s t  u n i n s u r e d  e m p l o y e r s .

T h e  A d  H o c  c o m m i t t e e  w a s  s u c c e s s f u l  i n  h a v i n g  i t s  l e g i s l a t i o n  
a g e n d a  p a s s e d  i n  1 9 8 2  a n d  1 9 8 3 .

S i n c e  1 9 8 3 ,  t h e  A d  H o c  c o m m i t t e e  h a s  c o n t i n u e d  t o  m e e t  t o  w o r k  o n  
p r o b l e m s  t h a t  b e c a m e  a p p a r e n t  o r  p r o b l e m s  t h a t  w e r e  c r e a t e d  b y  
t h e  c o u r t  s y s t e m  i n  t h e i r  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e .  F o r



t h e  m o s t  p a r t ,  h o w e v e r ,  t h e  c o m m i t t e e  d e a l t  p r i m a r i l y  o n  
r e l a t i v e l y  m i n o r  p r o b l e m s  a n d  h a d  n o t  u n d e r t a k e n  a n  i n - d e p t h  
r e v i e w  o f  t h e  s y s t e m  a n d  i t s  e v o l u t i o n  s i n c e  t h e  l e g i s l a t i o n  
p a s s e d  i n  1 9 8 2  a n d  1 9 8 3 .

C U R R E N T  E F F O R T S  O F  T H E  A D  H O C  C O M M I T T E E

T h e  c o s t  i n c r e a s e  f o r  w o r k e r s  c o m p e n s a t i o n  a n n o u n c e d  i n  N o v e m b e r  
o f  1 9 3 6  c a u s e d  t h e  a d  h o c  c o m m i t t e e  t o  r e e x a m i n e  t h e  p r o b l e m s  
w i t h  t h e  s y s t e m  a n d  t h e  n e e d  f o r  c h a n g e s .  I t  w a s  a p p a r e n t  t h a t  
t h e  s y s t e m  h a d  d e t e r i o r a t e d  s i g n i f i c a n t l y  s i n c e  t h e  l a s t  m a j o r  
m o d i f i c a t i o n s  i n  1 9 8 3 .  T h e  q u a l i t y  o f  s e r v i c e  t o  t h e  i n j u r e d  
w o r k e d  h a u  d e c r e a s e d  a n d  t h e  c o s t  t o  t h e  e m p l o y e r  h a d  i n c r e a s e d .  
I n  f a c t ,  f r o m  1 9 8 3  t o  1 9 8 6 ,  t h e  i n c u r r e d  c o s t  o f  w o r k e r s '  

c o m p e n s a t i o n  i n c r e a s e d  f r o m  $ 7 0 . 2  m i l l i o n  t o  $ 1 5 0 . 3  m i l l i o n  w h i l e  
e m p l o y m e n t  i n  t h e  s t a t e  d e c r e a s e d .  S i n c e  t h e  i n c i d e n c e  r a t e  o f  
i n j u r i e s  r e m a i n e d  r e l a t i v e l y  c o n s t a n t  d u r i n g  t h i s  p e r i o d ,  i t  w a s  
a p p a r e n t  t h a t  t h e  c o s t  p e r  c l a i m  h a d  m o r e  t h a n  d o u b l e d .

I n  t h i s  s e t t i n g ,  t h e  a d  h o c  c o m m i t t e e  d e c i d e d  t h a t  I h e  b e s t  
a p p r o a c h  w a s  a  c o m p l e t e  e x a m i n a t i o n  o f  t h e  c u r r e n t  s t a t u t e .  I n  
o r d e r  t o  e s t a b l i s h  p r i o r i t i e s ,  b o t h  m a n a g e m e n t  a n d  l a b o r  m e t  w i t h  
t h e i r  r e s p e c t i v e  c o n s t i t u e n t s  a n d  d e v e l o p e d  a  l i s t  o f  i s s u e s  t h a t  

n e e d e d  a t t e n t i o n .  T h e s e  l i s t s  w e r e  t h e n  c o m p a r e d ,  m e r g e d  a n d  a  
p l a n  o f  a c t i o n  d e v e l o p e d .  S i n c e  t h e  p r o b l e m s  w e r e  c o m p l e x ,  i t  w a s  
d e c i d e d  t o  c o n c e n t r a t e  o n  t h e  i s s u e s  o f  v o c a t i o n a l  
r e h a b i l i t a t i o n ,  m e d i c a l  s e r v i c e s ,  c o m p e n s a t i o n  a n d  b e n e f i t s  i n  
1 9 8 7  a n d  d e f e r  o t h e r  i t e m s  u n t i l  1 9 8 8 .

T h e  c u r r e n t  m e m b e r s  o f  t h e  a d  h o c  c o m m i t t e e  a r e :

R o b e r t  A n d e r s  -  C o - c h a i r  a n d  l a b o r  m e m b e r  o f  t h e  W o r k e r s '
C o m p e n s a t i o n  B o a r d ;  b u s i n e s s  a g e n t  -  O p e r a t i n g  
E n g  i  n e e r  s

M a r y  P i e r c e  -  C o - c h a i r  a n d  m a n a g e m e n t  m e m b e r  o f  t h e  
W o r k e r s '  C o m p e n s a t i o n  B o a r d ;  E x e c u t i v e  D i r e c t o r , .
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a

R i c h a r d  C a t t a n a c h  -  V i c e  P r e s i d e n t ,  F i n a n c e ,  U n i t  C o m p a n y

K e v i n  D o u g h e r t y  -  A F L - C I O

D a v i d  G o t t s t e i n  -  D i r e c t o r  o f  D i s t r i b u t i o n ,  C a r r
G o  t t s t e i n ,  I n c .

R a l p h  L e v / i s  -  V i c e  P r e s i d e n t  -  K e t c h i k a n  P u l p  a n d  P a p e r

R a l p h  M i n g o  -  S a f e t y  E n g i n e e r ,  T e a m s t e r s  L o c a l  9 5 9

S t e p h e n  R e h n b e r g ,  C M A  -  V i c e  P r e s i d e n t ,  F i n a n c e ,
T a n a d g u s i x  C o r p o r a t i o n



J o s e p h  T h o m a s  -  B u s i n e s s  A g e n t ,  L a b o r e r s  U n i o n

K e n n e t h  W e i s t  -  B u s i n e s s  A g e n t ,  R o o f e r s

D u r i n g  t h e  p a s t  y e a r ,  t h e  a d  h o c  c o m m i t t e e  m e t  w e e k l y  i n  a n  
a t t e m p t  t o  d e f i n e  t h e  v a r i o u s  p r o b l e m s  a n d  e x p l o r e  p o t e n t i a l  
s o l u t i o n s .  T h e  a d v i c e  a n d  s u g g e s t i o n s  o f  h u n d r e d s  o f  
p r o f e s s i o n a l s  w e r e  s o u g h t .  M e d i c a l  d o c t o r s ,  c h i r o p r a c t o r s ,  
v o c a t i o n a l  r e h a b i l i t a t i o n  p r o v i d e r s ,  l a w y e r s ,  a n d  o t h e r s  
k n o w l e d g e a b l e  i n  w o r k e r s '  c o m p e n s a t i o n  w e r e  c o n s u l t e d  a n d  
p r o v i d e d  i n p u t  t o  e i t h e r  t h e  a d  h o c  c o m m i t t e e  o r  a  W C C A  s t u d y  
c o m m i t t e e .  D u r i n g  t h e  e n t i r e  p r o c e s s ,  t h e  c o m m i t t e e  s o u g h t  t h e  
a d v i c e  a n d  c o u n s e l  o f  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  a n d  
a t  l e a s t  o n e  m e m b e r  o f  t h e  d i v i s i o n  w a s  i n  a t t e n d a n c e  a t  a l l  t h e  
c o m m i t t e e  m e e t i n g s .

B r i e f l y ,  t h e  p r o p o s e d  l e g i s l a t i v e  c h a n g e s  f o r  1 9 8 8  c a n  b e  
o u t l i n e d  a s  f o l l o w s :

V o c a t i o n a l  R e h a b i l i t a t i o n
/I

1 .  C h a n g e  t h e  c u r r e n t  s y s t e m  f r o m  b e i n g  m a n d a t o r y  t o  
v o 1 u n t  a r y ;

2 .  L i m i t  t h e  p r o g r a m  t o  t h o s e  i n j u r e d  w o r k e r s  p r e v e n t e d  
f r o m  p e r f o r m i n g  t h e  d u t i e s  o f  t h e i r  p r o f e s s i o n ;

3 .  L i m i t  r e h a b i l i t a t i o n  p r o g r a m s  t o  t w o  y e a r s ;

4 .  L i m i t  r e h a b i l i t a t i o n  p l a n  c o s t s  t o  $ 1 0 , 0 0 0 ;

5 .  P a y  a  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  o r  a  t o  a l  
p e r m a n e n t  d i s a b i l i t y  a t  t h e  t o t a l  t e m p o r a r y  
d i s a b i l i t y  r a t e  u n t i l  p l a n  c o m p l e t i o n  o r  t e r m i n a t i o n .  
T h e  r e m a i n d e r ,  i f  a n y ,  i s  t o  b e  p a i d  i n  a  l u m p  s u m ;

6 .  E s t a b l i s h  e m p l o y a b i l i t y ,  n o t  e m p l o y m e n t ,  a s  t h e  g o a l  o f  
r e h a b i l i t a t i o n ;

M e d  i  c  a  1

1 .  S u b j e c t  m e d i c a l  p a y m e n t s  t o  t h e  u s u a l ,  c u s t o m a r y  a n d  
r e a s o n a b l e  f e e s  c h a r g e d  i n  a n  a r e a ;

2 .  A l l o w  t h e  i n j u r e d  w o r k e r  t o  m a k e  o n e  c h a n g e  i n  t r e a t i n g  
p h y s i c i a n  b e f o r e  s e e k i n g  t h e  c o n s e n t  o f  t h e  e m p l o y e r ;

3 .  L i m i t  t r e a t m e n t  p l a n s  t o  n o  m o r e  t h a n  2 0  v i s i t s  w i t h i n  
6 0  d a y s ;

4 .  I n  t h e  c a s e  o f  a  d i s p u t e ,  a l l o w  t h e  b o a r d  t o  a p p o i n t  a n  
I n d e p e n d e n t  m e d i c a l  e x a m i n e r  w h o s e  o p i n i o n  s h a l l ,  i n  
t h e  a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  a b j e c t i v e  e v i d e n c e  
t o  t h e  c o n t r a r y ,  b e  p r e s u m e d  t o  b e  c o r r e c t ;



C o m p e n s  a  t  i  o n

1 .  C h a n g e  t h e  m a x i m u m  w e e k l y  b e n e f i t  f r o m  $ 1 1 0 8  t o  $ 7 0 0 ,  
a n d  i n c r e a s e  t h e  m i n i m u m  f r o m  $ 1 1 0  t o  $ 1 5 4 ;

2 .  A l l o w  a n  e m p l o y e e s  v e s t e d  p e n s i o n  c o n t r i b u t i o n s  t o  b e  
c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  w e e k l y  w a g e ;

3 .  L i m i t  t h e  c o n t r o v e r s y  i n  t h e  d e t e r m i n a t i o n  o f  w e e k l y  
e a r n i n g s  b y  c l a r i f y i n g  t h e  p r o c e s s  f o r  s u c h
d e  t  e r m i n a  t  i  o n s ;

4 .  A d j u s t  t h e  w e e k l y  c o m p e n s a t i o n  b e n e f i t s  f o r  d i f f e r e n c e s  
i n  t h e  c o s t  o f  l i v i n g  f o r  c l a i m a n t s  r e s i d i n g  o u t s i d e  
Alaska;

B e n e f i t s

1 .  S c h e d u l e  a l l  i n j u r i e s  a n d  b a s e  d i s a b i l i t y  p a y m e n t s  o n  
t h e  " w h o l e  m a n "  c o n c e p t ;

2 .  I n c r e a s e  t h e  p e r m a n e n t  p r . j r t i a l  d i s a b i l i t y  b e n e f i t  f o r  
t h e  m o r e  s e v e r e l y  i n j u r e d  w o r k e r ;

3 .  L i m i t  t e m p o r a r y  t o t a l  d i s a b i l i t y  p a y m e n t s  t o  t w o  y e a r s ;

O t h e r

1 .  P r o v i d e  l e g i s l a t i v e  i n t e n t  l a n g u a g e  f o r  t h e  c o u r t s  a n d  
f u t u r e  l e g i s l a t u r e s ;

2 .  B a r  w o r k e r s '  c o m o e n s a t i o n  c l a i m s  i f  t h e  e m p l o y e e  
f a l s i f i e d  h i s  a  - p l i c a t i o n  a n d  t h e  f a l s i f i c a t i o n  
c o n t r i b u t e d  t o  a  s u b s e q u e n t  i n j u r y ;

3 .  E s t a b l i s h  c r i t e r i a  f o r  s t r e s s  c l a i m s ;

4 .  P r o h i b i t  d i s c r i m i n a t i o n  o f  a n  e m p l o y e e s  w h o  f i l e s  a  
w o r k e r s  c o m p e n s a t i o n  c l a i m ;

5 .  A s s u r e  t h e  m a i n t e n a n c e  o f  w o r k e r s '  c o m p e n s a t i o n  
p a y m e n t s  t o  e m p l o y e e s  w h e n  q u e s t i o n s  e x i s t  a s  t o  t h e  
u l t i m a t e  r e s p o n s i b i l i t y  f o r  l i a b i l i t y ;

I t  i s  t h e  b e l i e f  o f  t h e  a d  h o c  c o m m i t t e e  t h a t  t h e  c h a n g e s  
r e c o m m e n d e d  s h o u l d  l e a d  t o  a n  i m p r o v e d  d e l i v e r y  s y s t e m  f o r  

w o r k e r s '  c o m p e n s a t i o n  a t  a  l o w e r  c o s t  t o  A l a s k a n  e m p l o y e r s .  W e  
b e l i e v e  t h a t  t h e  s a v i n g s  w i l l  c o m e  p r i m a r i l y  f r o m  a  r e d u c t i o n  i n  
t h e  a m o u n t  o f  l i t i g a t i o n ,  a  r e d u c t i o n  i n  t h e  n u m b e r  o f  i n j u r e d  

w o r k e r s  e n t e r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  p r o g r a m s ,  a n d  a  
r e d u c t i o n  i n  e x p e n d i t u r e s  f o r  m e d i c a l  s e r v i c e s .  T h e s e  r e d u c t i o n s



s h o u l d  n o t  h o w e v e r  n e g a t i v e l y  i m p a c t  t h e  q u a l i t y  o r  q u a n t i t y  o f  
s e r v i c e s  a v a i l a b l e  t o  a n  i n j u r e d  w o r k e r .  R a t h e r ,  i t  i s  o u r  b e l i e f  
t h a t  t h e  i n j u r e d  w o r k e r  w i l l  b e  a b l e  t o  a v a i l  t h e m s e l v e s  o f  
b e t t e r  s e r v i c e s  i n  a m o r e  t i m e l y  m a n n e r .

D e t e r m i n i n g  t h e  c o s t  i m p a c t  o f  t h e  p r o p o s e d  c h a n g e s  v ; i  1 1 b e  
d i f f i c u l t  a n d  w i l l  r e q u i r e  a c e r t a i n  a m o u n t  o f  f a i t h .  An 
e v a l u a t i o n  o f  t h e  c o s t  s a v i n g s  d u e  t o  a r e d u c t i o n  i n  l i t i g a t i o n ,  
t h e  i m p a c t  o f  a v o l u n t a r y  v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m ,  t h e  
a c c e p t a n c e  o f  a u s u a l ,  c u s t o m a r y ,  a n d  r e a s o n a b l e  l i m i t  o n  m e d i c a l  
e x p e n s e s ,  t h e  l i m i t a t i o n  o n  m e d i c a l  u t i l i z a t i o n ,  s c h e d u l i n g  t h o s e  
i n j u r i e s  t h a t  a r e  c u r r e n t l y  u n s c h e d u l e d ,  a n d  o t h e r  s i m i l a r  i t e m s  
w i  1 1  b e  d i f f i c u l t  i f  n o t  i m p o s s i b l e .  Q u a n t i f i c a t i o n  a n d
e s t i m a t i o n  n e c e s s a r y  f o r  a p r e c i s e  a c t u a r i a l  d e t e r m i n a t i o n  o x  t h e
i m p a c t  o f  t h e s e  r e c o m m e n d a t i o n  i s  n o t  p o s s i b l e  a n d  a c c o r d i n g l y ,  
w i l l  r e q u i r e  a s s u m p t i o n s  a s  t o  w h a t  " m i g h t  h e " .  T h e  n e t  r e s u l t  
w i l l  o n l y  b e  a s  g o o d  a s  t h e  a s s u m p t i o n s  t h a t  w e r e  u s e d  t o  
d e t e r m i n e  w h a t  " m i g h t  b e " .  I t  m a y  b e  n e c e s s a r y  f o r  t h e  
l e g i s l a t u r e  t o  a c c e p t ,  a s  m a n a g e m e n t  a n d  l a b o r  h a s ,  t h a t  t h e  
c h a n g e s  s h o u l d  l o g i c a l l y  l e a d  t o  l o w e r  c o s t s  i n  t h e  s y s t e m  w i t h  
n o  a d v e r s e  i m p a c t  o n  t h e  i n j u r e d  w o r k e r .  I f  t h e  l e g i s l a t u r e  c a n
m a k e  t h i s  c o m m i t m e n t  o f  f a i t h ,  we  w o u l d  l i k e  t o  a s k  t h e m  t o  j o i n
u s  a s  we  m e a s u r e  t h e  a c t u a l  r e s u l t s  o f  o u r  c h a n g e s  a n d  w o r k  w i t h  
u s  t o  c o n t i n u e  t o  m a k e  m o d i f i c a t i o n  w h e n  a n d  w h e r e  a p p r o p r i a t e .

S i n c e r e l y ,



SECTIONAL ANALYSIS OF WORKERS' COMPENSATION 
TASK FORCE SB 322 AND HB 352

Parts A and B:

This intent language is meant to give a clear 
message to the courts that they are not to construe 
workers' compensation laws in favor of any party but 
to be fair and to decide cases upon their merit and 
always within the confines of the written statute. 
It is also intended that the Board possess the 
weight of fact-finding authority and that its 
decision, if supported by evidence, is conclusive.

Part C:

Further, it is the legislature's intent to address 
the Alaska Pacific Assurance Co. v. Brown, 687 P.2d 
264 (Alaska 1984) , decision and constitutionality of 
the cost of living between claimants receiving 
benefits in Alaska ^nd living elsewhere in the 
United States.

This section gives the Department the authority to 
establish and maintain a roster of rehabilitation 
specialists or physicians that are needed for 
dispute resolutions under two other sections: 
AS 23.30.041 (vocational rehabilitation) and 
AS 23.30.095 (medical benefits).

This section mandates the department to adopt new 
regulations if one is declared invalid by the 
supreme court.

It is our intention to insure that any new regula­
tions adopted under this section have retroactive as 
well as prospective application, so that everyone is 
treated equally. We question whether the legisla­
tive drafter's language fulfills this intent, and 
request that a definitive answer be obtained.

This section provides the employer with protection 
against an employee who falsely represents his/her 
physical condition, and the employer relies upon 
knowledge of his/her physical condition for job 
placement, and the employee is then injured. The 
intent of this section is to uphold the Beard's 
decision in Robinett v. Enserch Alaska Construction, 
AWCB No. 870210 (September 4, 1987), and is a
contract of hire issue.



Section 5. This section is a minor change made by the admin­
istration to provide more timely payments to the 
Second Injury Fund.

Section 6. In this section we have completely revised the 
vocational rehabilitation statute.

Parts A and B:

This subsection defines a reemployment services 
administrator and his duties. This reemployment 
services administrator is selected by the Board and 
serves to perform several functions, some jf which 
include enforcing regulations, recommending reg­
ulations, establishing performance and reporting 
criteria to be adopted by the Board, enforcing the 
reemployment benefits provided under AS 23.30.041, 
and reviewing on an annual basis the performance of 
the rehabilitation specialists. The reemployment 
services administrator is also charged with submit­
ting to the Department a variety of reports relating 
to vocational rehabilitation statistics.I

Part C:

This is a guide to the employee's opportunity to 
enter into a voluntary rehabilitation program. This 
sets forward an eligibility evaluation to establish 
the employee's eligibility for future vocational 
rehabilitation services. It is important to note 
here that either an employee or an employer may 
request the eligibility evaluation. The rehabilita­
tion specialist that is chosen to do the eligibility 
evaluation comes from a roster maintained by the 
reemployment services administrator. This system 
should provide for a fair evaluation to each employ­
ee without any bias toward a specific rehabilitation 
specialist. Unfortunately the dispute resolution 
process for eligibility disputes was omitted- during 
the drafting of the bill.

Part D:

If found eligible for rehabilitation benefits the 
employee is responsible to request in writing 
his/her desire to enter into a vocational reha­
bilitation program. Part D also sets out the 
criteria under which an employee will be found 
eligible for such a program.



a
Part E:

This section specifically speaks to an employee's 
ineligibility for reemployment benefits. If the 
employer offers employment that is within the 
employee's physical capacities at a wage equivalent 
to 60% of the worker's gross hourly wages at the 
time of the injury and that new employment allows 
the employee to be employable in other jobs that 
exist in the labor market, then the employee is not 
eligible for reemployment benefits. If the employee 
has been previously rehabilitated in a former 
workers' compensation claim and then proceeded to 
return to work in the same or similar occupation, 
the new employer is not responsible for further 
rehabilitation. This criteria should be an incen­
tive for employers to return to work an injured 
employee, if possible.

Part F:

This part outlines ,the choice of reemployment 
specialist and the employee's and employer's in­
volvement in that choice. It also outlines the 
goals of the reemployment plan and the criteria that 
must be met.

Part G:

This part lists the various outcomes of a reemploy­
ment program. These must be achieved in the short­
est possible time and insure remunerative employ­
ability but not remunerative employment. This is 
meant to discourage elaborate rehabilitation plans 
and encourage an injured worker to return to the 
work force.

Part H:

This discusses who are parties to this contract.

Part Is

This part addresses non-cooperation by the injured 
worker. Not included here, although it should be, 
is the resolution process we propose in a situation 
where there is non-cooperation.

Part J.

This part outlines time limits in the reemployment 
benefits process. Time limits are: (1) benefits may
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not extend past two years from the date of plan 
acceptance at the discretion of the employer; (2) 
the employee, if electing reemployment benefits, 
must do so within 60 days of the employers notice of 
injury. (If the employee is in fact unable to make 
this selection because of an unusual physical injury 
perhaps in a coma or in the hospital with severe 
injuries, then there is an exception to this 60-dav 
limitation); (3) the chosen rehabilitation special­
ist has 30 days to determine the employee’s eli­
gibility for reemployment benefits (if there are 
unusual or extenuating circumstances the reemploy­
ment services administrator may grant additional 
time); (4) the employee and employer have 10 days to 
select a rehabilitation specialist; (5) the plan 
must be developed and submitted within 90 days of 
the determination of eligibility; (6) is to caution 
against employees that would not be physically able 
to engage in the plan and allow them to do so upon 
their physician's approval. All of these time lines 
are intended to assist the employee in a speedy 
rehabilitation plan an£ not to prolong an employee's 
entrance back into the work force. This section 
also sets forth various disputes and resolution 
processes with final decision-making power by the 
Board.

Part K:

This discusses costs of the plan and compensation to 
the employee while in the plan. The total cost of 
the plan shall not exceed $10,000.00. In order to 
encourage the employee to complete the plan, the 
employee's temporary total disability benefits cease 
after he/she reaches medical stability. But if these 
benefits cease before the plan is complete, we have 
established . a mechanism whereby the permanent 
impairment benefits will then be paid at the tempo­
rary total disability rate. In order to further 
protect the employee if the permanent impairment 
benefits are exhausted, the employee will continue 
to be paid at a rate of wages equal to 60% of the 
employee's spendable weekly wages not exceeding 
$525.00. Any remaining permanent impairment bene­
fits after the employee has completed the plan will 
be paid in a single lump sum. The purpose of this 
section is to provide the employee with the neces­
sary money to enable for self-support during the 
rehabilitation program.

_ 4 _



Part L:

In this part of the vocational rehabilitation 
statute we are trying to establish some professional 
standards regarding who is allowed to complete 
eligibility evaluations.

Part M:

In this part we have included several definitions 
specific to vocational rehabilitation.

(1) Employability is defined to mean an employee 
has the ability to engage in employment but he/she 
hasn't necessarily achieved employment. (2) Labor 
markets have been expanded to include geographical 
areas outside of the State or in a different part of 
the State. (3) Further, there are definitions of 
physical capacity and physical demands. (4) A 
rehabilitation specialist is defined as a Certified 
Insurance Rehabilitation Specialist. (5) Remunera­
tive employability is Refined in this section also.(

Note on Section 6:

As part of the legislative process we moved quickly from a work 
draft to a bill. There are certain sections of the vocational 
rehabilitation statute, AS 23.30.041, that are erroneous, and 
items not included in the bill. It is our intent to request the 
opportunity to look at this section and recommend some changes 
consistent with our intent. This is applicable only to 
AS 23.30.041.

Section 7. This section was amended to add the additional 
protection for an employer whose employee's claim is 
barred under AS 23.30.020(b) (false representation 
as to physical condition) from being sued in a court 
action. (See Section 4.)

Sections 8, 9, 10, 11, 12, and 13 all speak to medical benefits 
as provided under the Workers' Compensation Act. Our intent was 
first to try and curb abuses that have occurred under this system 
and the cost of those abuses. Currently Alaska, with medical 
costs at 38%, has the highest medical costs of any state in the 
nation (percentage of total costs of workers' compensation).

Section 8. The employee in this section still has the oppor­
tunity to choose a physician but is limited to a 
single change of a treating physician. An addition­
al change can be made only with written consent of 
the employer. We are not intending to hamper an 
employee's attending physician from referring that 
employee to a specialist when necessary.
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Section

Section

Section

Section

Section

S e c t i o n

9. This section clarifies that, at reasonable times
throughout disability, the employee must submit to 
an examination by a physician or surgeon of the 
employer's choice and establishes a presumption of 
reasonableness.

.10. This section allows the employer to check on the
reasonableness of treatment without discontinuing 
the employee's medical treatment by controversion. 
This section also sets forth a process of dispute
resolution by providing the employer with the right 
to a separate evaluation.

11. This section adds language establishing a medical 
fee standard as usual, customary, and reasonable. 
The intent was for fees to be paid using HIAA 
(Health Insurance Association of America) as a 
standard for what is usual, customary and reason­
able. We allow the Board to determine what is used 
as the standard because in subsequent years HIAA may 
not be considered to be the best choice of a stan­
dard. (HIAA is a national service which provides 
medical fees by zip code). Physicians are familiar 
with this standard as it is normal for usual, 
customary, and reasonable fees to be paid in non- 
occupational benefits. Also, our intent is that in 
no case would an employee be charged for any medical 
services. The physician will be paid at 100% of the 
HIAA's usual, customary and reasonable fee.

12. This section is repealed and reenacted authorizing
the board to appoint or contract with a medical 
services review committee to assist and advise on 
the appropriateness, necessity and cost of medical 
and related services.

13. This new subsection gives the Board the opportunity 
to select a physician to resolve a medical dispute 
from a list established and maintained by the Board. 
It is presumed that greater weight be given to the 
opinion of that independent medical examiner, and he 
will be presumed to be correct unless there is 
absolutely clear and convincing objective evidence 
to the contrary. Also, this section provides some 
protection to the selected physician in the render­
ing of his opinion. We felt it was very important 
to provide a dispute resolution process in the new 
statute to resolve medical issues by medical ex­
perts.

14. This section codifies the board's interpretation of 
the meaning of compensation fpr statute of limita-

- 6 -
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Section

Section

Section

Section

Section

S e c t i o n

tion purposes under AS 23.30.105. It also complies 
with the Supreme Court's directive 14 years ago in 
Williams v. Safeway Stores, 525 P.2d 1087, 1089 n.6 
(Alaska 1974), that the legislature clarify when 
compensation includes medical and other benefits and 
when it means time loss benefits only. For the 
purposes of filing a claim for additional disability 
compensation, the board has consistently concluded 
that when compensation payments have been made 
without an award, the claim must be filed within two 
years after the last payment of disability or death 
benefits and cannot be extended by the payment of 
medical benefits only.

15. This section shifts the burden of proof to the 
employee for establishing a compensable claim for 
mental injury resulting from work-related stress, 
consistent with the amendment to AS 23.30.165(17) 
found in section 32.

16. This new subsection enforces findings by the Board
to be conclusive if supported by any evidence. This 
is a message to the higher courts.

17. This section codifies the board's interpretation of
the meaning of compensation for statute of limita­
tions purposes under AS 23.30.130, which provides 
that a request for modification of a compensation 
award must be made within one year after the last 
payment of disability or death benefits. This is 
consistent with the amendment to AS 23.30.105 found 
in section 14.

18. This section reflects changes consistent with the
repeal and reenactment of AS 23.30.155(m) found in 
section 20, concerning the reduction of reporting 
penalties.

19. This section was amended to assure that an employee 
continues to receive benefits if his/her claim is 
controverted solely on the grounds that one or more 
employer is liable. We were concerned about cases 
where an employee had a legitimate claim but was not 
receiving benefits because two insurers were fight­
ing over who should pay. We have added a penalty in 
the form of attorney's fees and costs and interest 
as a further disincentive.

20. This section repeals and reenacts employer/insurer
reporting provisions requiring that an annual, 
instead of an anniversary, report be filed with the 
board by March 1 of each year showing the total
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amount of all compensation by type, medical and 
related benefits, vocational rehabilitation 
expenses, legal fees, and penalties paid on all 
claims during the preceding calendar year. Cur­
rently, data is collected on a per claim basis 
through interim and claim anniversary reports. 
However, there is no data collected showing what 
employers/insurers have paid for claims on an annual 
basis, making it impossible to meaningful analyze 
insurance rates or to make effective changes in the 
workers' compensation system.

Also, it is the purpose of this section to encourage 
compliance with the reporting system by assessing 
full penalties against employers/insurers who 
repeatedly fail to comply with reporting require­
ments, but forgiving the occasional reporting 
oversight for insurers showing substantial compli­
ance.

Because of the insurers' past reporting record, we 
will also be recommending changes that will include 
a penalty provision for failure to file an annual 
report.

Section 21. The intent here is to limit the weekly compensation 
rate for recipients residing inside or outside the 
state to a maximum of $700. The bill unfortunately 
doesn't address the maximui. "outside the state" and 
needs to be corrected. it also allows for an 
employee who can document wages to receive a minimum 
of the lesser of his spendable weekly wage or $154 
per week. An employee who does not document his 
wages will receive no less than $110 per week.

In Part B of Section 21 the weekly rate of com­
pensation is adjusted based upon the cost of living 
of the locality in which the recipient resides 
compared to the cost of living of the State of 
Alaska. This section addresses the constitu­
tionality under Alaska Pacific Assurance Co. v. 
Brown, 687 P.2d 264 (Alaska 1984). It allows the 
Board the opportunity to pick what shall be used as
the standard for cost of living indexes.

Four corrections that need to be made in this 
section are deletion of the statement "for a recip­
ient residing in the state" at line 29, and insert 
"average" before cost of living in lines 20 and 21 
on page 19, and line 5 on page 20. Substitute the 
term "gross" for average and "earnings" for wage in
line 25 and "are" for is in line 26.

- 8 -
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Section

Section

Section

Section

Section

22. This section was amended to conform AS 23.30.041's
definition of a labor market and to broaden the
market for the employee's service in determining 
permanent total disability.

23. This is a new section that further clarifies that a 
failure to satisfy the remunerative employability 
definition as a wage goal as defined in AS 23.30.041 
does not mean that an employee is automatically 
permanently totally disabled.

24. This section defines when permanent impairment 
benefits begin. In no case will temporary total 
disability benefits be paid beyond the date of 
medical stability, and temporary total disability 
benefits may not be paid for more than two years 
regardless of the continuance of the disability. 
Our intent here was to disallow the continuance of 
temporary total disability benefits as it is under 
the current system and also to conform with the 
limitation as provided in AS 23.30.041 where a 
reemployment plan may not exceed two years.

25. This section was repealed and reenacted. In this
section permanent partial impairment payments are 
based upon the "whole man" concept as set out in the 
American Medical Association's Guides to the Eval­
uation of Permanent Impairment. Compensation paid 
to claimants under this section is based upon total 
disability of $240,000 multiplied by the claimant's 
percentage of net permanent impairment. Impairment 
levels below 30% are further adjusted by a factor
less than one, but in no case is the impairment 
compensation less than $250. The intent of this 
section was to redistribute benefits so that those 
employees who have a greater percentage of injury 
receive awards commensurate with their injuries 
whereas those v/ith minor injuries receive a propor­
tionately less amount of compensation.

26. This section provides for payment of temporary 
partial disability benefits only up to the time of 
medical stability, consistent with the amendment to 
AS 23.30.185 found in section 24. It also reduces 
the maximum period for paying temporary partial 
disability benefits from five to two years.

In the last sentence of this section the statement 
"unless otherwise provided under AS 23.30.041" 
should be deleted.



Section 27. This is a new subsection intended to further define 
what the wage-earning capacity of an injured employ­
ee is. It also allows the Board to fix the wage- 
earning capacity based upon reasonable regard for 
the nature of the injury, degree of physical impair­
ment, usual employment, and other factors and 
circumstances.

Section 28

Section 29,

This section was amended to define what will be used 
to compute the spendable weekly wage of an employee. 
Specifically,_ we were addressing several Supreme 
Court decisions which fixed spendable weekly wage on 
future earnings. These cases, such as Johnson v. 
RCA-OMS, 681 P.2d 905 (Alaska 1984), and its pro­
geny, have made the determination of spendable 
weekly wage impossible because it is based on the 
predictability of what someone might be making at 
some future point in time. We intend to clearly 
base the determination of spendable weekly wage on 
the employees' past earnings history except under 
some very specific cases listed in AS 23.30. 
220(a) (2) and (3). We believe this change will 
markedly decrease the amount of litigation over 
determination of spendable weekly wage.

This section is an offset for a future section, 
section #31, which defines what gross earnings are. 
This section allows the employer to offset those 
contributions made to a qualified pension or profit 
sharing plan that have in fact been paid or are 
payable to an injured worker under the plan for any 
week or weeks during which compensation benefits are 
also available.

Section 30,

S e c t i o n  3 1

This section addresses and prohibits discrimination 
by an employer in hiring, promoting, or firing an 
employee just because they have filed a workers' 
compensation claim. This does not prevent an 
employer from basing his hiring, firing, or pro­
motion practices or policies on the consideration of 
safety and safe practices. It also allows the 
employer to require a prospective employee to fill 
out a pre-employment questionnaire and to use that 
questionnaire as documentation for the Second Injury 
Fund or to determine if the employee has the phys­
ical or medical capacity to meet the documented 
physical or medical demands of a particular job.

This section amends the definition of employee gross 
earnings to include total contributions by an 
employer to a qualified pension or profit sharing 
plan for the two prior years multiplied by the

I
!



Section 32.

Section 33.

Section 34.

Section 35.

Section 36.

S e c t i o n  3 7 .

percentage of vested interest at the time of injury. 
This change is consistent with the board’s interpre­
tation of the Supreme Court's ruling in Ragland v. 
Morrison-Knudsen Co., Inc., 724 P. 2d 579 (Alaska 
1986).

This section amends the definition of injury by 
providing specific language concerning mental injury 
caused by mental stress. This section is meant to 
address the ever increasing possibility of stress- 
related workers' compensation claims. Such a claim 
is Wade v. Anchorage School District, 741 P.2d 634 
(Alaska 1987). In the Wade case the employee 
perceived that work stress caused him to have a 
mental injury and therefore he was injured. Under 
this amendment work stress does not cause a mental 
injury unless the work stress was extraordinary and 
unusual in the profession and a predominant cause. 
The burden, unlike other injuries, is placed on the 
employee to prove the mental injury is v/ork connect­
ed.

• J
This section adds a new paragraph to define what is 
meant by medical stability. This is consistent with 
changes made in Sections 6, 24, and 26. This is in 
direct opposition to current legislation where 
temporary disability benefits are paid until employ­
ment or release for employment regardless of medical 
stability.

This section repeals provisions that are unnecessary 
or inconsistent with the repeal and reenactment of 
AS 23.30.200(b) found in section 27.

This section is an administrative section amended to 
require employers to file a annual rather than an 
anniversary report. The purpose of this section was 
to allow us to have future opportunity to have 
correct and complete reporting information which we 
have not had in the past.

This section specifically mandates that only future 
injuries sustained after July 1 , 1988 will come
under the jurisdiction of this proposed legislation. 
This legislation will not be considered retrospec­
tive in any way except for the changes in reporting 
requirements. (See Sections 5, 18, 20 and 35).

This section provides that the Act takes effect July 
1, 1988.

It may be necessary to change the effective date for 
some section of this bill.
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W o r k e r ’s C o m p e n s a t i o n  C o m m i t t e e  of Alaska, Inc., 1 1 4 0 1  Olive, A n c h o r a g e ,  A K  S 9 5 1 5
'  ■ . ! • .

■' . . ■'.My v -v ''- : • ■■■:• i . : .
;• • v-;v v  J1-;: ■ ' •.' '• •: - ’ ;

,

fejA* :VV- :■ 6,?
Rep. Dave Donley and Sen. Tim Kelly
House and Senate Labor and Commerce Committee Chairs 
Juneau, Ak.

Gentlemen:

• i  ■ ■ .
I want to take this opportunity to thank you both for the tremendous 
support you two have shown in the recent months and reiterate our support 

i. for the task force. I have been asked many times whether the WCCA would 
.have a separate agenda for the session. The answer is emphatically, no.

-

: * • A  ' ' ; ; A  ■ •' • '■ ' W % 0

l O U S   ̂ ;

The efforts of the very best people we could find in Alaska from the ranks• A » , , V r V
1 of management and organized labor have contributed to our effort. The
WCCA believes that effort has produced an impressively thorough, first 
look at the major cost components of the Alaska worker's compensation 
system.

. • . . . ; • ' ^
In our legislation you will find answers to the problems of soaring A’Vj • 
unregulated medical costs, unrealistic Alaska benefits and the failure of 
private vocational rehabilitation. It attempts to look at the history and 
the future of worker's compensation in Alaska in addressing the intent of 
the law and the new frontier of claims —  stress. Underlying all of the 
features of this bill is the effort to reduce the needless dispute and 
litigation that seems to haunt the system. But perhaps its most redeeming 
quality is that it represents the thoughts, hard work and aspirations of 
the two most important parties in the system: those who pay and those who

-A.

benefit.
•\/V

We were warned we should not leave the bill at the doorstep of State -’Vi:i 
agencies. We took that message to heart and produced a piece of ■ • tA' .
legislation without a single fiscal note attached that will significantly ' ^ l ) §  
reduce the cost of worker's compensation insurance for all Alaska A A A !
employers. ---

. • .. ■
My constituency anxiously awaits the outcome of your efforts in Juneau and :
trusts you will help us honor the agreement between labor and management v.-AAl-i
that produced this extraordinary document. •• ■ A A ' A A



Article 2. Payment of Wages.

S e c tio n  S e c tio n
40. Paym ent o f w ages in sta te  45. Paym ents into benefit fund
43. Deposit o f w ages 47. Em ployee’s lien

Sec. 23.10.040. Payment of wages in state, (a) An employer of 
labor performing services in this state si.all pay the wages or other 
compensation for the services with lawful money of the United States 
or with negotiable checks, drafts or orders payable upon presentation 
without discount by a bank or depository inside the state.
(b) [Repealed, § 2  ch 28  S L A  1971.]
(c) [Repealed, § 2  ch 2 8  S L A  1971.]
(d) A person who violates a provision of this section is guilty of a 

misdemeanor. (§ 43-2-12 ACLA 1949; am § 1 ch 35 SLA 1967; am 
§§ 1, 2 ch 28 SLA 1971)

C ross r e feren ces . — For sentences for 51B C.J.S., Labor Relations, § 1179. 56 
misdemeanors, see A S 12.55.135. C..J.S., M aster and Servant, §§ 120, 121.

C o lla tera l r e fe re n c es . —  48A  Am. Jur.
2d, Labor and Labor Relations, § 2584. 53 
Am. Jur. 2d, M aster and Servant, § 82.

Sec. 23.10.043. Deposit of wages. An employer may not deposit 
wages due or to become due or an advance on wages to be earned in an 
account in a bank, savings and loan association or credit union unless 
the employee has voluntarily authorized the deposit. All deposits under 
this section shall be in a bank, savings and L an association or credit 
union of the employee’s choice. (§ 1 ch 120 SLA 1976)

R ev iso r ’s n o te s . — Enacted as AS  
23.10.040(e). Renumbered in 1976.

Sec. 23.10.045. Payments into benefit fund, (a) If an employer 
agrees with an employee to make payments to a fund for the benefit of 
the employees, including but not limited to a fund for medical, health, 
hospital, welfare and pension benefits or any of them, or has entered 
into a collective bargaining agreement providing for these payments, 
the employer may not without just cause fail to make the payments 
required by the terms of the agreement.
(b) Each violation of this section is a separate offense and a person 

found guilty of a violation is punishable in accordance with the 
schedule of punishment set out in AS 23.10.415. (§ 43-2-13 ACLA 
1949; added by § 1 ch 23 SLA 1957; am § 1 ch 111 SLA 1959; am § 10 
ch 2 SLA 1964)

Sec. 23.10.047. Employee’s lien, (a) If an employer agrees with an 
employee or group of employees to make payment to a medical, health, 
hospital, welfare, or pension fund or such other fund for the benefit of

•3 2 3 . 1 0 . 0 4 0  L a b o r  a n d  W o r k e r s ’ C o m p e n s a t i o n  §  2 3 . 1 0 . 0 4 7
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ed the use of special limiting standards in 
determining mental stress claims. We spe- 
ciiicatly examined and rejected the "great­
er than all employees must experience" 
test; we also rejected "any other additional 
'objective' ti'reahold requirement. " 5 Id. at
982. We rejected the "honest perception’.’ 
test proposed by Fox, by which the mental 
disability would be compensable if the em­
ployee honestly, even if mistakenly, per­
ceived ' i t  job stress caused the disability. 
Id. at 983.

The board found that Wade's evidence 
established a presumption of compensabili­
ty, but that the ASD rebutted the presump­
tion. The board then held that Wade failed-t” 
to prove compensability because he failed \ 
to show that he experienced greater stress 
than was usual in the profession. The 
board also rejected Wade's expert testimo­
ny, which established that his work stress 
was a significant factor in his disability, 
because it was based on Wade's inaccurate 
perceptions of his work environment. This 
case thus raises two issues not -dearly re­
solved by Fox; (1) can the "unusual stress 
in the profession” test be used to evaluate 
a stress claim once the presumption of com- I 
pensability has been established; and (2) / 
can the board reject expert testimony that 
a claimant's mental injury is related to job 
stress if the experts have no independent 
knowledge of the actual circumstances of 
the claimant's job?

claim that job stress aggravated his preex­
isting physical condition (Crohn's disease) 
resulting in his disability. One reason we 
gave for denying the claim was that Dela­
ney "was a ‘usual’ pilot and not subject to 
‘unusual’ stress not shared by others in his 
profession." Id. Fox expressly rejected 
this "greater than all employees must expe­
rience” test and other objective threshold 
requirements for mental injury claims. 
718 P.2d at 982. In Fox, we explained that 
the Delaney decision was based upon the 
employer's unequivocal expert testimony 
that job stress was not a factor in produc­
ing Delaney’s disability. Id. at 983.,

In this case, the board used the "unusual 
stress in the profession" test as the sole 
criterion for its determination that the ASD 
rebutted Wade’s presumption of compensa­
bility. Furthermore, it was the most im­
portant criterion for the board's decision 
that Wade had failed to meet his burden of 
proving compensability. Insofar as the 
“unusual stress in the profession" test is 
dispositive of a 3tress claim, it is a "thresh­
old” requirement and is precluded by Fox. 
Therefore, we must reverse the board’s
decision that Wade’s mental injury was not
substantially related to his job stress. J  

Unusual stress in the profession may be

1. Rejection of the "unusual stress in 
the profession" test

[1 ] In Delaney v. Alaska Airlines, 693 
P.2d at 864, we rejected an airline pilot's

relevant to determining whether a stress 
disability suffered by an employee was job 
related. An employee who experienced 
greater stress on the job than his col­
leagues, and suffered a stress-related inju­
ry, may use evidence of this comparison as 
part of his proof that the stress was job 
related. However, the fact that an employ-

must bear the burden of proof as lo each cle­
ment of the claim. Delaney. 693 P.2d at 862; 
see AS ?J.30.120(1) f i n  a proceeding for the 
enforcement of a claim for compensation under 
this chapter it is presumed, in (he absence of 
substantial evidence to the contrary, that (1) the 
claim comes within the provisions of this chap­
ter . .." ) .

S. The '(reater than all employees must experi­
ence" test compares the stress experienced by a 
claimant to that experienced by other em ploy­
ees generally. Fox, 718 P.2d at 981-83: see 
School Dist. No. 1 v. Dep't o f Industry, la b o r  and  
Hum an Relations, 62 Wis.2d 370, 215 N.W.2J 
373, 377 (1974). Thus, a librarian, whose job is 
generally low in stress, may find it difficult to

establish a stress injury, while a highly stressed 
executive may have an easier time establishing 
such an injury. Another test for job related 
stress may be called the 'unusual stress in the 
profession lest.' This test compares the stress 
experienced by the claimant to that experienced 
by others in the same profession. Eg., Sloss v. 
Industrial Comm'n, 121 Ariz. 10, 588 P.2d 303, 
305 (1978). This test would deny benefits to an 
"eggshell" claimant in a stressful job, apparently 
on the theory that he assumed the risk of the 
stress when he took the job. See Scrsland, Men­
tal Disability Cjuscd by Mental Stress; Standard 
o f Proof in Worker's Compensation Cases, 33 
Drake L R l .7 5 1 . 775-79 (1983-84).
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ee did not suffer greater than usual stress 
on the job is of limited value in determining 
that the employee’s stress was not job re­
lated. An employer cannot dismiss one 
employee's response to job stress because 
other employees in the field do not become 
disabled in response to identical stress. 
The employer must take the employee "as 
he finds him.” Fox, 718 P.2d at 982;
5.L.W. v. Alaska Workers' Compensation 
Board, 490 P.2d 42, 44 (Aiaska 1971); Wil- 
son v. Erickson, 477 P.2d 993, 1000 (Alas­
ka 1970). We will not preclude “eggshell" 
claimants, like Wade, from recovery in 
workers’ compensation solely because they 
succumb to stressful job conditions to 
which others in the profession do not suc­
cumb. See Fox, 718 P.2d at 982. We 
would not preclude a worker from recovery 
in workers' compensation for an injury re­
ceived in a fall although other more hardy 
workers would not have suffered from the 
same fall. To the extent that Delaney 
suggests otherwise, it is disapproved. We 
conclude that the board erred in relying on 
evidence that Wade did not experience un­
usual stress not experienced by other 
school security guards.

2. Evaluating expert testimony on the 
impact of job-related stress

[2 ] In determining that Wade failed to 
prove that his stress disability was job-re­
lated, the board rejected Wade’s medical 
experts’ testimony that his job stress was a 
major factor in Wade’s disability. This tes­
timony must be "given less weight," the 
board held, because it was based on Wade’s 
"faulty perceptions” about his job environ­
ment Although Wade disputed it, the 
board had substantial evidence from which 
it could conclude that Wade's illness result­
ed in his roiaperceiving the reality of vari­
ous events at school. The testimony of 
Wade’s own experts confirmed that he was , 
psychotic and delusional. Depositions of 
his co-workers at Wendler contradicted 
Wade’s allegations of a number of inci­
dents. It is also clear that Wade’s psycho­
therapists did not independently verify

6. See, T. Stedman, Siedm an's Medical Dictionary
1166 (5ih ed. 1982) (defining psychosis). This
paradox was implicit in ASD's counsel's qucs-

Wade's stories about the events he claimed 
to have experienced at work.

The psychotherapists agreed, however, 
that Wade’s mental problem was signifi­
cantly related to his employment. The 
ASD did hot introduce any contradictory 
medical testimony, nor did its cross-exami­
nation lead Wade's experts to equivocate 
on this issue.

In Fox, we held that a mentally disabled 
employee’s honest perception that her dis­
ability resulted from job-related stress was 
not dispositive on that issue. 718 P.2d at
983. We rejected' th'e’holding of Deziel v. 
Difco Laboratories, Inc., 403 Mich. 1 , 268 
N.W.2d 1 , 12-13 (1978), in which the Michi­
gan court adopted this "honest perception 
test" because psychoneuroses were by defi­
nition subjective injuries existing only in 
the minds of the victims. Fox did not hold, 
however, that honest perceptions were en­
tirely immaterial to the issue. We noted 
that "[a] test that focuses exclusively upon 
the employee's honest perception ignores 
the statutory directive [that the injury arise 
out of employment] because it does not ask 
whether the mental injury arose from an 
employment related risk nor does it even 
look to whether an employee’s subjective 
reaction to work stresses actually con­
tributed to the injury." 718 P.2d at 983 
(emphasis added).

If the board were to reject expert psy­
chotherapist testimony on the relationship 
between an employee’s mental injury and 
his job-related stress solely because the 
psychotherapist based his opinion on this 
issue in part on the unverified and incor­
rect statements of the employee, a psychot­
ic individual might never be able to prove 
that his employment contributed to his psy­
chosis. A psychotic, by definition, misper- 
ceives objective reality.* Wade’s psycho­
therapists did not accept all his assertions 
about his job as true, but nevertheless at­
tributed a significant amount of his debili­
tating stress to his job.

lion to Or. Ohlson, "Well, if people are really
out to gel him then Mr. Wade is quite accurate
in his perception, he's not ill."
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Workmen’s compensation proceeding 
seeking death benefits. The Compensation 
Board found that claimant was the surviv­
ing wife, and employer and insurance car­
rier sought judicial reviesv. The Superior 
Court, F irst Judicial District, Ketchikan, 
Hubert A. Gilbert, J., affirmed and em­
ployer and carrier appealed. The Supreme 
Court, Boochever, J., held that where first 
wife had obtained divorce from workman 
and had been awarded alimony, first wife 
had not remarried but had resumed living 
together with workman following his sub­
sequent marriages and divorces and was 
living with him at time of industrial acci­
dent -ausing his death, although they had 
never gone through another formal mar­
riage ceremony, first wife was entitled to 
death benefits under workmen's compensa­
tion statute as the surviving wife; first 
wife qualified as both the surviving wife 
and the widow.

Affirmed.

-- Erwin, J., concurred and filed opinion.

I .  W o r k m e n ’s  C o m p e n s a t i o n  < § = > 4 3 3

W here fir s t  w ife  had obtained  d ivorce  
from w orkm an and had been aw arded  a li­
mony, first w ife  had not rem arried  but had  
resumed liv in g  to g eth er  w ith  w orkm an fo l­
lowing his subsequent m a rria g es and d i­
vorces and w a s liv in g  w ith  him  at tim e o f  
'ndustrial accident ca u sin g  his death , a l­
though they had n ever  g o n e  through anoth - 
er form al m arriage cerem on y, f ir s t  w ife  
Wls entitled  to death b en efits  under w ork­
men’s com pensation  sta tu te  as the su rv iv -

BURGESS CONSTRUCTION 00. v. LINDLEY Alaska 1 0 2 3
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ing w ife; first wife qualified as both the 
surviving wife and the widow. AS 23.30.- 
005 et seq., 23.30.215(a), 23.30.265(15, 21), 
25.05.011, 25.05.011(b).

2 .  W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 1 1

Purpose of the Workmen’s Compensa­
tion Act is one of liberal humanitarianism.

Peter R. E llis, Ketchikan, for appellants.

John E. Havelock, Atty. Gen., Michael R. 
Peterson, Asst. Atty. Gen., Juneau, for ap­
pellees.

Before RABINOWITZ, C. J., and 
CONNOR, ERWIN and BOOCHEVER,

JJ.

OPINION

BOOCHEVER, Justice.

This is an appeal by Burgess Construc­
tion Company and Employers Commercial 
Union Companies, the employer and insur­
ance carrier for the deceased workman, 
from the judgment of the superior court 
affirm ing the decision of the Alaska 
Workmen's Compensation Board that ap­
pellee was a surviving wife entitled to 
compensation benefits for the death of her 
husband in a job-related accident.

Appellee, Jeanne L. Lindiey, was legally 
married to deceased in 1951 and had four 
children. In 1967, appellee obtained a di­
vorce from Ronald Lindiey and was 
awarded $75 per month in alimony. . Ap­
pellee never remarred between her divorce 
and the death of Ronald Lindiey. Ronald 
Lindiey, subsequent to his divorce from ap­
pellee, remarried twice, and was divorced 
from each of these subsequent wives. In 
1968, Jeanne and Ronald resumed living to­
gether but never went through another 
formal, marriage ceremony. Appellee testi­
fied at the hearing that the only reason 
they did not marry again was because of 
financial inability to go outside of Ketchi­
kan for a ceremony and the embarrassment 
that a ceremony in Ketchikan would cause 
their children and friends who were under 
the impression that they had in fact remar-
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ried. The couple lived together until the 
death of Ronald Lindiey on December 10, 
1970.

Appellants do not contest the fact of the 
accident or its job connection. They fur­
ther concede the payment of benefits to the 
minor children. Their sole atgument on 
appeal is that u.ider AS 25.05.011 1 appellee 
was not legally married to deceased at the 
time of his death; and that therefore, ap­
pellee was not entitled to benfits under the 
workmen's compensation statutes as a “sur­
viving w ife”.

The workmen’s compensation statute in 
question specifically provided: * 

Compensation for Death, (a ) I f  the 

injury causes death, the compensation is 
known as a death benefit and is payable 
in the following amounts to or for the 
benefit of the following persons:

(2 ) if  there is a surviving wife or de­
pendent husband, to the surviving wife 
or dependent husband 35 per cent of the 
average weekly wages of the deceased, 
during widowhood, or widowerhood with 
$10,000 in one sum upon remarriage, but 
total compensation not to exceed $20,000 
in the aggregate; if  there is a surviving 
child or children of the deceased, the ad­
ditional amount of 15 per cent of the 
average weekly wages for each child not 
to exceed 30 per cent of the average 
weekly wages, but the total amount pay­
able to a widow or widower and children 
may in no case exceed 65 per cent of the 
average weekly wages, except as pro­
vided in (b) of this section; . . .

I. AS 25.05.011 provides:
C ivil Contract, (n) Marriage- is a civil 
contract requiring both a license and 
solemnization which may be entered into 
by

(1) a male who is 19 years of age or 
older with a female who is IS yeais of 
age or older, who arc otherwise capable, 
or

(2) those who qualify for a license un­
der § 171 of this chapter.

(b) S o  person may be joined in mar­
riage in this state until a license has 
been obtained for that purpose os pro­
vided in this chapter. No marriage per-

No definitiun of the term "surviving 
w ife” is provided by the workmen’s com­
pensation statute but the terms "married" 
and “widow" are defined by the Act. AS 
23.30.265(15) provides

"married” includes a person who is di­
vorced but is required by the decree of 
divorce to contribute to the support of his 
former wife; . . . AS 23.30.265(21) 
provides

“widow” includes only the decedent's 
w ife living with or dependent for sup­
port upon him at the time of his death, 
or living apart for justifiable cause or 
by reason of his desertion at such a 
time; . . .

[1 ,2 ] It is clear under the statutory 
definition of "married" that the decedent, 
though divorced, was "married" for the 
purpose of the Workmen's Compensation 
Act, for the divorce decree required him to 
contribute to appellee’s support. It follows 
that under the Act appellee would be re­
garded as his "surviving wife”. She quali­
fies as a “widow” for she was living with 
decedent at the time of >is death and was 
dependent upon him for support.3

Under the marital and domestic relations 
laws of the State of Alaska “[n]o person 
may be joined in marriage in this state un­
til a license has been obtained for that pur­
pose as provided in this chapter. No mar- „ 
riage performed in this state is valid with­
out solemnization as provided in this 
chapter.’’4 We have held that common 
law marriages are thus not valid in 
Alaska.5 The subject case involves similar . 
contentions to these ruled upon by the

formed in this state is valid without 
solemnization as provided in this chap­
ter.

2. AS 23.20.215(a).

3. The appellee, the appellants and the State 
of Alaska urged us to consider the equal 
protection argument which would result 
from the denial of benefits to n common 
law wife in such circumstances but we de­
cline to consider this question at this time.

4. A S 25.05.011(b).

5. Edwards v. Franke. 304 P.2d 60. 03 
(Alaska 1901).
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United States Court of Appeals for the 
Ninth Circut in Albina Engine & Machine 
Works v. O’Leary ® wherein the court stat­

ed :

Neither the Oregon Workmen’s Compen- 
sat:on Act nor the Longshoremen’s and 
Harbor Workers’ Act relate to or affect 
the marriage relationship as such. And 
the laws of the state regarding marriage 
are only tangentially relevant as they 
may bear upon the existence of the sta­
tus of "w ife" or "widow” for the pur­
pose of identifying recipients of benefits 
under these remedial statutes.

The application of state domestic rela­
tions law, developed in other contexts, to 
the solution of problems under work­
men’s compensation statutes, produces 
results which at best have only a fortui­
tous relation to the remedial purposes of 
the compensation acts, and often are in 
direct conflict with them. When the 
state law does provide a definition of 
marital status deliberately shaped to 
compensation act purposes alone, there is 
no reason why that definition should not 
be applied under the federal statute in 
preference to one drawn from the state’s 
general domestic relations law.

The Albit\a case is discussed in Holland 
America Insurance Company v. Rogers, 
313 F.Supp. 314, 320 (N.D.Cal.1970) as 

tollows:

The Albina case reiterates the accepted 
approach to dealing with problems of 
marital relations: that marriage is not a 
monolithic institution, but consists in­
stead of separate and severable incidents. 
Thus where the policy of a state may 
preclude its courts from “recognizing", 
say, a marriage of one man to two 
women, it may be permissible for both

f i .  3 2 S ‘ K U d  , s 7 7 .  S 7 0  ( 1 0 8 4 4 .

7. Cordon v. Burgess Constr. Co.. 425 P.24 
802. C.<5 (Alaska 10671 : Holland America 
Ins. Co. v. Rogers, 313 F.Supp. 314, 320 
(X.D.Cal. 1070).

L  A S  25.05.011(b) provides:
(bi No person may be joined in mar­

riage in this state until a license lias 
5M P.2d— 65

women to recover property from his es­
tate on his death as his "wives", for 
recognizing a marriage for the purposes 
of the one incident would not violate 
the state's public policy as might recog­
nition of it for other purposes. Simi­
larly, in the instant case, this Court need 
not "recognize" the marriage of Angela 
Spies to Julian Spies in order to find 
that she is nonetheless entitled to at 
least some of the incidents of marriage, 
including the right to collect death bene­
fits under a federal workmen’s compensa­
tion law upon his death.

While, for some purposes, appellee would 
not have been recognized by the Alaska 
courts as married to the decedent, appellee 
qualifies for benefits as a "surviving 
wite” under terms of the Alaska Work­
men’s Compensation Act discussed above. 
The grant of benefits by the workmen’s . 
Compensation ’’ card under the facts of 
this case is within the liberal humanitarian 
purposes of the Act: while a different 
reading of the statute would clearly frus­
trate this purpose.

The decision of the superior court is af­
firmed.

ERWIN, Justice (concurring).

W hile-I readily concur in the result in 
this case, I cannot accept the supporting 
reasoning used by the majority. It is clear 
to me that the plain reading of the defini­
tions found in AS 23.30.265(15) and (21) 
must exclude benefits for appellee, who 
can only be characterized as a common law 
wife after her divorce from the deceased 
and his remarriage. The workmen's com­
pensation statute granting benefits to a 
"surviving wife" obviously refers to a legal 
wife as defined in Alaska statutes (AS 25,- 
05.011(b )).1 While the rather strained in-

been obtained for tlmt purpose as pro­
vided in this rlinpter. No marriage per­
formed in tliis state i? valid without 
solemnization as provided in this chap­
ter.
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terpretation of the majority avoids ruling 
on the constitutional problem, it will create 
problems of statutory interpretation at a 
later date. Therefore, I feel it is incum­
bent on this court to decide the central is­
sue in this case.

I find the statutory grant of workmen's 
compensation benefits to a legal wife and 
not a common law wife is a violation of 
Article I, § 1 of the Alaska Constitution, 
which guarantees all persons equal protec­
tion under the law. Such a classification 
constitutes impermissible discrimination for 
it would deny benefits under AS 23.30.- 
215 (a )(2 ) solely because a “spouse” did 
not go through a formal marriage cere­

mony.2

In a recent decision, the United States 
Supreme Court stated, in voiding a Louisi­
ana Workmen's Compensation statutory 
scheme providing for different benefits 
for legitimate and illegitimate children, 

that:

The tests to determine the validity of 
state statutes under the Equal Protection 
Clause have been variously expressed, 

b -t this Court requires, at a minimum, 
that a statutory classification bear some 
rational relationship to a legitimate state 

purpose.3

The Supreme Court then reached the con­
clusion that the denial of Workmen’s Com­
pensation Benefits to an illegitimate child

2. In this case approximately four years 
elapsed since the time the parties were 
divorced and resumed living togetaer with  
their children. Problems of duration of 
common law marriage are obviously not 
present herein.

3. Weber v. Aetna Casualty and Surety Co..
406 U.S. 164. 92 S.Ct. 1400. 31 L.Ed.2d
769 (1972) ; See also Levy v. Louisiana.
391 U.S. 63, S3 S.Ct. 1509. 20 L.Ed.2d
436 (196S) : Glona v. American Guaran­
tee ami Liability Insurance Company, 391 
U.S. 73, S3 S.Ct. 1515. 20 L.EddTd 441 
(1963).

4. Appellee concedes that appellant was de­
pendent on the deceased for support at
the time of his death.

did not protect legitimate family relation­
ships, but served to unjustly penalize those 
not guilty of wrongdoing. An analogous 
situation is presented in the case at bar. I 
can find no reasonable relationship be­
tween the legal formality of a marriage 
ceremony and the purpose of the Alaska 
Workmen’s Compensation Act which com­
pensates a dependent “spouse” for the death 
of a provider.4

Further, Alaska’s prohibition against 
common law marriage is phrased solely in 
terms of marriages contracted within the 
st? .̂5 Presumably, this Court would ad­
here to the conflicts of law principle that 
the validity of a marriage is determined b) 
the law of the place where contracted.® 
This would mean that common law mar­
riages contracted in Alaska would not be 
recognized, but such marriages contracted 
outside the state and maintained within 
Alaska would be recognized and compensa­
tion benefits granted to a common law 
spouse. This would, in effect, permit a 
certain category of common law wives to 
recover benefits, but deny benefits to an­
other category, thus constituting impermis­

sible discrimination.

I would affirm  the decision of the supe­
rior court on the basis that common law 
wives are entitled to benefits as a “surviv­
ing wife” under the Alaska Workmen's 
Compensation act.7

5. AS 25.05.011(b).

6. E . <j., Loughran v. Lougliran, 292 U .S .
216, 54 S.Ct. 634. 73 L-Ed. 1219 (1934).

7. The proposition ciint the wording of A S  
23.30.265(15) and (21) as written de­
nied appellee c<iual protection renders u n ­
constitutional only those sections. I t  is  
settled federal law that while a statute  
may be unconstitutional in part, the por­
tion which is constitutional may stand.
E. g., Chaplinsky v. Xew Hampshire, 315  
U.S. 569. 62 S.Ct. 7CG. SO L.Ed. 1031 
(1942). Alaska Statute 01.10.030 pro­
vides that “Any law . . . which lacks
a severability clause shall be construed as 
though it contained the clause . . . . " *
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E s t a t e  o f  T i m o t h y  T a y l o r  G o r ­

d o n ,  D e c e a s e d ,  A p p e l l a n t ,  

v .
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Supreme Court of A laska.
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Action by employee's administratrix 
against employer under Defective Ma­
chinery Act for death of employee. The 
Superior Court, Fourth Judicial District, 
Everett W. Hepp, J., dismissed the com­
plaint. The administratrix of the estate ap­
pealed. The Supreme Court, Nesbett, C. 
J., held that remedies intended by Work­
men’s Compensation Act were to be in lieu 
of all rights and remedies as to particular 
injury whether at common law or other­
wise and administratrix of employee who 
was killed while allegedly working with de­
fective machinery provided by his employer 
covered by the Workmen’s Compensation 
Act could not maintain an action against 
employer under Defective Machinery Act.

Order affirmed.

1 .  S t a t u t e s  < 3 = 2 2 3 . 1

Where reasonable construction of stat­
ute can be adopted which realizes legisla­
tive intent and avoids conflict or incon­
sistency with another statute this should be 
done.

2 .  W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 2 0 8 9

Although coverage provided by Defec­
tive Machinery Act has been reduced by 
Workmen’s Compensation Act, Defective 
Machinery Act is still applicable to all 
classes of employees not covered by the 
Workmen’s Compensation Act. AS 23.25.- 
010-23.25.040, 23.30.230.

3 .  W o r k m e n ' s  C o m p e n s a t i o n  < 3 = 2 0 8 4 ,  2 0 9 2

Remedies of Workmen's Compensation 
Act were intended to be in lieu of all rights 
and remedies as to particular injury wheth­

er at common law or otherwise, and admin­
istratrix of employee who was killed while 
allegedly working with defective machinery 
provided by his employer covered by the 
Workmen’s Compensation Act, which pro­
vides exclusive remedy, could not maintain 
action against employer under Defective 
Machinery Act. AS 23.25.010-23.25.040, 
23.30.055, 23.30230.

4 .  S t a t u t e s  < 5 = 1 4 7

W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 2 0 9 2  

Compiling, codifying or revising are 
not the same as repealing and re-enacting, 
and fact that Defective Machinery Act con­
tinued to be compiled and codified after 
Workmen's Compensation Act was enacted 
did not support vie\y that Legislature in­
tended to exclude defective and dangerous 
machinery’ from Workmen’s Compensation 
Act, provision of exclusive remedy. AS 
23.25.010-23.25.040, 23.30.230.

Robert A. Parrish, Fairbanks, for appel­
lant.

George M. Yeager and David H. Call, 
Fairbanks, for appellee, Howard Staley’, of 
Merdes, Schaible, Staley & DeLisio, Fair­
banks, filed a brief in support of appellee's 
legal position.

OPINION

Before NESBETT, C. J., RABINO- 
W ITZ, J., and SANDERS, Superior Court 
Judge.

N ESBETT, Chief Justice.

The question presented is whether the 
scope of employer coverage originally pro­
vided by the Defective Machinery Act h. s 
been retained, separate from and undimin­
ished by the coverage provided by the later 
enacted Workmen’s Compensation Act, or 
whether its coverage has been correspond­
ingly reduced by each extension of coverage 
given to the Compensation Act, during the 
fifty years of their coexistence.

In 1913, the Alaska Territorial Legisla­
ture enacted the Defective Machinery Act 
which made any person engaged in manu-
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facturir.g, mining, constructing, building, 
or other business or occupation carried on 
by means of machinery or mechanical ap­
pliances liable to an employee for all dam­
ages resulting from the negligence of any 
of the employer's officers, agents, or em­
ployees, or by reason of defect or insuf­
ficiency “cue to the employer's negligence 
in the machinery, appliances and works.” 1 
The act also provided that the contributory 
negligence of the employee was no bar to 
recovery where his contributory negligence 
was slight and the negligence of the em­
ployer was gross in comparison, but that 
the damages awarded should be reduced in 
proportion to the amount of negligence at­
tributable to the employee.1

This act has not been amended in any 
significant manner during the fifty-three 
years ct its existence and is presently codi­
fied ir. the Alaska Statutes as above noted.

In 1915. two years after enactment of 
the Defective Machinery Act, the Alaska 
Territorial Legislature enacted Alaska’s 
first Workmen's Compensation Act.3 This 
act covered only employers in the mining 
industry who employed five or more per­
sons and who had not elected to reject the 
provisions of the act. It also provided that 
the remedy granted therein was exclusive.

The Workmen’s Compensation Act has 
been amended approximately twenty-nine 
times in the fifty years preceding the com­
mencement of this suit. Its coverage of 
employers and occupations has been grad­

1. This act is now AS 23.25.010-040. AS 
23.25.010 states:
A person engaged in manufacturing, min­
ing. constructing, building, or other busi­
ness or occupation carried on by means of 
machinery or mechanical appliances is 
liable to an employee or, in the event of 
l*ia death, to his personal representative 
for the benefit of bis widow and children, 
if r.ay, or if  none, then for his parents, 
or. if  neither widow, nor children nor 
parents, then for his next of kin de­
pendent upon him. for all damages which 
may result from the negligence of any of 
the employer's officers, agents, or em­
ployees. or by reason of defect or in­
sufficiency due to the employer’s negli-

ually extended. Since its enactment it has 
always provided that the remedies provided 
therein were exclusive. Those amendments 
considered to be most pertinent to the is­
sues of this case are mentioned in the 
following paragraphs.

SLA  1923, chapter 98 extendfi the 
coverage to include all employers of five 
or more employees in connection with any 
business, occupation, work, employment or 
industry except domestic service, agricul­
ture, dairying, or f’ie operation of railroads 
as common carriers.

SLA  1946, chapter 9 extended the em­
ployers included to those employing three 
or more employees, but retained the group 
of “excepted” employers mentioned in the 
1923 amendment above. Th is amendment 
also provided that failure of the employer 
to secure his liability under the act per­
mitted the injured employee to elect to 
claim compensation under the act, or to 
maintain an action for damages. Further­
more, where the employee elected to sue for 
damages, the employer could not assert the 
common law defenses of the fellow-servant 
rule, assumption of risk, or contributory 
negligence.

SLA 1953, chapter 60 extended coverage 
to all employers of one or more employees, 
excepting employers in domestic service, 
agriculture, dairying, or in the operation of 
railroads as common carriers.

SLA  1959, chapter 193 repealed the 
Workmen’s Compensation Act in its en-

gence in the machinery, appliances and 
works.

2. AS 23.25.020 states:
In  an action against a ma. ■ :  or em ­
ployer under § 10 of tliis chapter the 
fact that the employee may have been 
guilty of contributory negligence docs 
not bar a recovery where his contribu­
tory negligence was slight and the neg­
ligence of the employer w as gross in 
comparison, but the damages shall be 
diminished by the jury in proportion to 
the amount of negligence attributable to 
tho employee. All questions of negli- 
gcnco and contributory negligence are for 
the jury.

3 .  S L A  1915 , ch . 71 .
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tirc ty  and enacted  a n ew  W orkm en’s C om ­
p en sation  A c t patterned a fter  the F ed eral 
L on gsh o rem en ’s  and H arb or  W o rk ers’ 
C om pensation A ct. T h e  new  act excluded  
from  co v era g e  "P art tim e baby sitters, 
c lea n in g  persons, h a rvest help and sim ilar  
part tim e or transien t help .’’* T h ese  sam e  
e x c lu s io n s  are contained  in the present act.5 
A lso  exclu d ed  by the present a c t are e x e c ­
u tiv e  o f f ic e r s  o f  m unicipal, charitab le, re­
lig io u s , educational, or  any o th er  n on -p rofit 
corp orations, w h o  h a v e  not been brought 
w ith in  the co v era g e  by the e lectio n  o f  their  
em ployer  corp orations and e x ec u tiv e  o f ­
f ic e r s  o f  pr ivate  bu siness corp orations w h o  
h a v e  w a iv ed  co v era g e  under th e  act.*

S in c e  its reenactm ent in  1959 the W ork ­
m en ’s C om pensation A c t  has provided that 
th e  lia b ility  o f  an em ployer under the a c t  
“ shall be e x c lu s iv e  and in p lace o f  all o th er  
lia b ility  o f  such  em ployer .” 1 P rev iou sly  
the a c t had a lw ays provided th a t the rem edy  
w a s “ in lieu  o f  all r igh ts and rem edies as  
to such  in ju ry  now  e x is tin g  e ith er  at com ­
m on la w  or o th erw ise .”

T h e  com plaint filed  by appellant a lleged  
th a t d eced en t m et h is death  w h ile  w ork in g  
w ith  d e fec tiv e  m achinery provided  by h is  
em ployer, the appellee, w h o se  liab ility  fo r  
d am ages w as charged  under th e  D e fe c t iv e  
M ach in ery  A ct. T h e  trial co u r t granted  
app ellee's m otion to quash se r v ic e  o f  su m ­
m ons and  dism iss th e  com pla in t on th e  
g ro u n d  that the court d id  not h a v e  ju r isd ic ­
tion  sin ce  appellant’s ex c lu siv e  rem edy w as  
under the W orkm en’s C om pensation  A ct.

A p p ella n t’s theory on appeal is  that th e  
D e fe c t iv e  M achinery A c t  p rovides a cause  
o f  action , w h ere d e fe c tiv e  m ach in ery  has  
been  em ployed, w hich is  separate  and apart 
from  th e  coverage  provided by the W ork ­
m en ’s C om pensation A c t  and th at the em ­
p loyer  m ay not claim  th e  b en e fit  and pro-

4. SLA 1059, ch. 193, § 3 3 (3 ).

5. AS 23.00.230.

6. AS 23.30.240.

7. SLA 1959, ch. 193, § 4. This provision,
as amended by SLA 19G2, chapter 42,
is now tho subject matter of AS 23.30.055.

tection  o f  the lim ited  liab ility  o f  th e  Work­
m en's C om pensation  A ct.

A ppellee argues that em ployers covered  
by the W orkm en’s C om pensation  A ct are 
exem pt from  a n y  other lia b ility ; that the 
num erous am endm ents to the a c t over the  
yea rs have exten ded  its co verage  and cor­
respondingly narrow ed that o f  th e  D efec ­
tiv e  M ach inery A ct, and that the tw o pets 
can and should be construed to  be harmo­
nious rather than in c o n f l ic t

[1 ]  W e arc o f  the opinion th a t appel­
lee ’s anaylsis o f  the proper relationship  
o f  the tw o  acts is  c o r r e c t  W h e r e  a rea­
sonable construction  o f  a sta tu te  can be 
adopted w h ich  rea lizes the leg is la tiv e  intent 
and avoids c o n flic t  or in consistency  with 
another statute th is should be done.®

W hen  the D e fe c t iv e  M ach inery  A ct was 
enacted its co v era g e  w as com prehensive. 
T h ere  w as no oth er  sim ilar co v era g e  pro­
vided  by A laska law . U pon the enactment 
o f  the f ir s t  W orkm en’s C om pensation Act 
tw o  years later, the coverage provided by 
the D efec tiv e  M ach inery  A ct w a s  reduced 
to the ex ten t that it no lo n g .r  applied to 
em ployers in the m in in g  industry em ploying  
f iv e  or m ore persons w h o had n ot rejected  
th e  provisions o f  the act. T h is  reduction 
in  coverage resulted  from  the particular  
w ord ing  o f  the com pensation ac t, that the 
liab ility  provided therein  w as ex c lu siv e  and 
“in  lieu o f  all r igh ts and rem edies as to 
such in ju ry  now  e x is tin g  either a t common 
la w  or o th erw ise .” 0 T h e  D e fe c t iv e  M a­
chinery  A c t’s application to all o th er  classes 
o f  em ployers w a s not disturbed.

A s  each subsequent am endm ent o f  the  
W orkm en’s C om pensation A c t  extended  
its coverage, the co v erage  o f  the D efec tiv e  
M achinery A ct w a s correspondingly  re­
duced by reason o f  the p io v is io n  in the

8. Sec Ziegler v. Witherspoon, 331 Mich.
337, 49 X.W.2d 31S (1951); Brunette v.
Bierke, 271 W is. 199, 72 X.W .2d 702
(1955).

9. SLA 1915, ch. 71, § 7.
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W ork m en ’s C om pensation A c t that the  
rem edies provided therein  w ere exclusive.

[2 ]  A fte r  the repeal and reenactm ent 
o f  the C om pensation A c t in 1959 its co v er ­
a g e  w a s qu ite  broad, ye t it excepted and  
still ex ce p ts  part tim e baby sitters, c lean ing  
persons, h a rv est help, and sim ilar part tim e  
o r  tra n sien t help  as w ell as certain classes  
o f  co rp orate  ex ecu tiv e  o fficers. A lthough  
the co v er a g e  provided by the D efec tiv e  
M ach in ery  A c t  has been drastically re­
duced, it still cannot be said that its applica­
tion  to  all c la sses o f  em ployers has been  
e lim inated .10

W e  do n ot adopt appellant’s argum ent 
that th e  A la sk a  L egislature, by continuing  
the D e fe c t iv e  M ach inery A ct in ex isten ce  
a fte r  en actm en t o f  the W orkmen’s Com ­
p ensation  A ct, evidenced its intent to e x ­
clude d e fe c tiv e , dangerous m achinery from  
the c o v era g e  o f  the Com pensation A ct in 
order to co erce  em ployers to furnish sa fe  
m achinery .

[3 ] A  m ore log ica l interpretation o f  
leg is la tiv e  in tent, and that subscribed to by  
m ost courts, is  that the rem edies provided  
by a w orkm en’s com pensation act are in ­
tended to  be in  lieu o f  all rights and  
rem edies as to a  particular in jury w hether  
a t com m on la w  or otherw ise. T he social 
ph ilosophy  responsib le for  workm en’s com ­
p ensation  leg isla tion  has been well e x ­
pressed by P ro fe sso r  Larson as fo llow s:

T h e  u ltim ate social philosophy behind  
com pensation  liab ility  is be lie f in th e  
w isd om  o f  providing, in the m ost e f -

10. We attach no controlling significance to 
the fact that, in reenacting tlio Work­
men’s Compensation Act in 1039, the Alas­
ka Legislature substituted the wordiug 
of the Longshoremen’s ond Harbor Work­
ers' Compensation Act with respect to the 
exclusiveness of the remedy, eliminating 
the wording "at common law or other­
wise" which had theretofore been em­
ployed. Both provisions arc quoted on 
pace 3 o f this opinion. Both provisions 
had consistently been construed by the 
courts to mean that the remedies provided 
were exclusive in fact. E. g., Mellen v.
H. B. Hirsh & Sons. S2 U.S.App.D.C. 1,
130 F B d 461, cer t denied, 331 U.S. S45.

A la sk a  6 0 5

fic ie n t , m ost d ig n ified , and m ost certain  
fo rm , financial and m edical b en efits fo r  
th e  v ictim s o f  w ork-conn ected  in juries  
w h ic h  an en ligh ten ed  com m unity w ou ld  
fe e l ob liged  to provide in  an y  case  in 
som e les s  sa tisfa c to ry  form  * * *.u  

T h e  cou rt’s observation  in  F rick  v. H o r ­
to n  12 is  particularly app licable to the issu e  
b e fo r e  u s :

In  su bstitu tin g  cer ta in ty  o f  com pensa­
tio n  fo r  the hazards o f  litiga tion  o f  w ork- 
con n ected  in juries, it  is  too  c lear to re­
qu ire  d iscussion  that th e  act w a s in ­
ten d ed  to com prehend and govern  all the  
in tera c tin g  rela tion s o f  em ployee, fe llow  
em p lo y ee  and em ployer.

A p p ella n t points o u t th a t the D e fe c t iv e  
M a ch in ery  A ct w as co d ified  into the C om ­
piled  L a w s o f  A laska 1933, the A laska C om ­
p iled  L a w s A nnotated  in  1949, and fin a lly  
in to  th e  A laska S ta tu tes in  1962 w h ere it 
is  p resen tly  found. A p pellan t seem s to 
equate the cod ification  and  recodification  
o f  th e  a c t  w ith  repeal and reenactm ent and  
app ears to im ply that som ehow  th is is ev i­
d en ce  th a t the leg isla tu re  intended that the  
D e fe c t iv e  M achinery A c t  supply a  rem edy  
in  th is  case .

[4 ]  T h e  answ er is that the statute com ­
p ilers an d  rcvisors had no authority  to add ■
to  o r  e lim inate  any o f  th e  statu tes they  
w e r e  required to w ork  w ith . C om piling, 
co d ify in g , or rev isin g  are not the sam e  
as rep ea lin g  and reenactin g . T he fa c t that ‘ J
th e  D e fe c t iv e  M ach in ery  A c t  su rvived  both « •
c o d ific a tio n s  and a rev ision  does not lend

•i •
67 S.Ct. 1534, 91 L.Ed. 1S55 (1047): ~ 1
Richard v. Fireman's Fund Ins. Co., 3S4 
P.2d 445 (Alaska 1903); Alio v. Cbi- 
cbagotf Mining Co., C Alaska 523 (D.
Alaska 1922):. Johnson v. Kennccott Cop­
per Corp., 5 Alaska 571 (D.Alaska 1910), 
nffd , 4  Alaska Fed. GOO. 24S F. 407 (0th 
Cir. 191S); H uff r. Alaskan Lumber &
Pulp Co.. Civil Xo. 03-93. Super.Ct. 1st 
Judicial Dist. Alaska, 1903.

11. 1 Larson, Workmen’s Compensation
Law 5 2.20 at 5  (1960). '! I

12. 21 A-D.2d 212. 250 N.Y.S.2d S3. S5 ' 
(190-1). a ffd , 15 X.Y.2d 101S, 200 X.Y.S.
2d 2C. 207X .E .2d CIS (1005).
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support to the general position appellant 
has taken.

The order of the trial court dismissing 
appellant's complaint is affirmed.13

Paul Lawrence BATTESE, Appellant, 
v.

STATE of Alaska, Appollee.
No. 715.

Supreme Court o f Alaska.
April 3, 1067.

Defendant was convicted, in the Supe­
rior Court of the State of Alaska, Third 
Judicial District, James M. Fitzgerald, J., 
of burglary and attempted larceny, and he 
appealed. The Supreme Court, Dimond, J., 
held that even though sentence imposed on 
lS-year-old defendant was in excess of min­
imum for burglary not in dwelling, there 
was no abuse of discretion, since court re­
quired him to serve only 60 days in ja il and 
he was placed on probation for balance of 
three-year sentence.

Affirmed.

1. Criminal Law 0=599, 629, 1148, 1151
No rule or statute requires state to 

furnish defendant with names of witnesses 
to be called at trial but not examined before 
grand jury; matter of excluding witnesses 
not known to defendant until time of trial or 
granting time to defendant for investigation 
and preparation as to such witnesses is 
within discretion of trial judge; and his

13. Other courts have been confronted with 
factual situations similar to that of this 
case. See Gannon v. Chicago, 31., St. P.
&  Pac. Iiy., 22 H1.2d 305, 173 N.E.Cd 
7S5 (1061 > where the court harmonized 
the provisions of the Scaffold Act with 
the later enacted Workmen's Comnensn-

cxcrcise of such discretion will not be inter­
fered with in absence of abuse. Rules of 
Criminal Procedure, rule 7 (c ).

2. Crim inal Law
C=599, 629, 867, 1166(8, II)

Trial judge would not be put in error 
for failing to grant mistrial or continuance 
or for not excluding witnesses from testi­
fying where (1 ) defendant made no request 
for continuance when prosecuting attorney 
indicated intention to call witnesses whose 
names were not endorsed on indictment but 
who had not been examined before grand 
jury, (2 ) no showing of prejudice was made 
in support of motion for mistrial or for ex­
clusion of witnesses and (3 ) record on ap­
peal indicated that defendant had not been 
placed at any serious disadvantage in cross- 
examination of such witnesses. Rules of 
Criminal Procedure, rule 7 (c ).

3. Crim inal Law <3=651(1), 1152(1)
Question of at what stage of trial jury 

should be permitted to view premises is mat­
ter within discretion of trial court and will 
be reviewed only for abuse of discretion. 
Rules of Criminal Procedure, rule 27(b).

4. Criminal Law <3=651(1)
Jury view of premises may be allowed 

even if conditions have changed, if  char­
acter of change is properly brought out in 
evidence. Rules of Criminal Procedure, 
rule 27(b ). _

5. Crim inal Law 0=651(1)
It was not error to allow jury to view 

burglarized premises even though (1 ) view 
was made before state established corpus 
delicti and (2 ) there had been material 
changes since burglary took place, where 
photographs taken before repairs were made 
and clearly showing hole in ceiling were in­
troduced into evidence. Rules of Criminal 
Procedure, rule 27(b).

tion Act anti Selby v. Sykes, ISO F.2d 770.
774 (7th Cir. 1951) where the court held 
that plaintiff's allegations of violation of 
Indiana's Dangerous Occupation Act did 
not remove his case from the jurisdiction 
of Indiana's Workmen's Compensation 
Act.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN 'THE U .S .

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Wbrker's 

Wage

Payments Per Week

Minimum

Percentage 
Maximum of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Alabama. 66 2/3

Alaska. 80% of
spendable
earnings

$91 - 27%% of SAWW, 
or worker's average 
wage if less, for 
scheduled injuries.

$110 or worker's 
spendable weekly 
wages if less.

$220.00* 100 300 weeks

$1,094.00 200 Duration of 
disability

*(By legislation, 
maximum weekly 
compensation is 
capped at $220.)
Also see 1/.

Total maximum amount 
payable for non­
scheduled injury is 
$60,000. WC benefits 
are subject to Social 
Security benefit 
offsets; and are 

in addition to 
compensation for 
TTD.

Arizona.

Arkansas.

55 Payable, but not
statutorily pre­
scribed.

66 2/3 $20

$209.44

$154.00

N/A

N/A

Duration of 
disability

450 weeks If the claimant's 
TTD rate for injury 
is $25.35 or greater, 
maximum PPD rate will 
be 75% of claimant's 
total disability rate.

1/ Alabama: Section 25-5-57— In case a scheduled permanent partial disability follows or accompanies a period
of temporary total disability resulting from the same injury, the period of TTD shall not be deducted 

from the maximum number of weeks set for such partial disability; in case of non-scheduled PPD, such periods 

shall be deducted.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN  THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum
Percentage 

Maximum of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Connecticut.,

Delaware....

District of 
Columbia..,

Florida,

66 2/3

66 2/3

66 2/3

2/

$128.60 - 20% of 
SAWW, or an amount 
not to exceed 80% 
of wc_ker's average 
wage if less.

$83.51 - 22 2/9% 
of SAWW. or actual 
wage if less, for 
scheduled injury.

See 2/

$643.00

$250.53

$481.92

$344.00

150 780 weeks

66 2/3 300 weeks

100

100

Duration of 
disability

525 weeks

Benefits are in 
addition to 
compensation for 
TTD.

Benefits are in 
addition to compen­
sation for TTD.

Benefits are in 
addition to compen­
sation for TTD.

WC benefits subject 
to Social Security 
benefit offsets.

2/ Florida: Section 440.15(3) (b)— Wage loss benefits are based on actual wages lost and are not subject to 
a minimum. Wage loss is equal to 95% of the difference between 85% of the employee's average monthly 
wage and the wage employee is able to earn after reaching maximum medical improvement, provided the 
monthly wage loss benefits shall not exceed 66 2/3% of the employee's average monthly wage at the time 

of injury.

-  3 -



TABLE 0 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________ Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

Illinois. 60 $00.90 - $96.90 
or worker's 
average wage 
if less, 
according to 
number of 
dependents.

$299.15 500 weeks 
(worker 
able to 
pursue 
usual work 
duties). 
Duration 
of dis­
ability 
(worker 
unable to 
pursue 
usual work 
duties.)

Maximum WC for amputa­
tion of a member or 
enucleation of an eye 
is 133 1/3% of SAWW. 
($554.27). Benefits 
are in addition to 
compensation for 
TTD. *On July 1, 
annually, the amount 
will increase based 
on the percentage 
increase of the 
SAWW.

Indiana.

Iowa.

60

80% of 
worker's 
spendable 
earnings.

Payable, but 
not statutorily 
prescribed.

$111.00 - 35% of 
SAWW, or actual 
wage if less.

$75.00 N/A

$582.00 184

500 weeks

In propor­
tion to 
scheduled 
injuries or 
in proportion 
to losses of 
the whole 
man based on 
a maximum of 
500 weeks.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S .

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum
Percentage 

Maximum of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

A labama, 66 2/3

Alaska. 80% of
spendable
earnings

Arizona.

Arkansas.

55

66 2/3

$91 - 27%% of SAWW, 
or worker's average 
wage if less, for 
scheduled injuries.

$110 or worker's 
spendable weekly 
wages if less.

Payable, but not 
statutorily pre­
scribed.

$20

$220.00* 100 300 weeks

$1,094.00 200 Duration of 
disability

$209.44

$154.00

N/A

N/A

Duration of 
disability

450 weeks

*(By legislation, 
maximum weekly 
compensation is 
capped at $220.)
Also see 1/.

Total maximum amount 
payable for non­
scheduled injury is 
$60,000. WC benefits 
are subject to Social 
Security benefit 
offsets; and are 
in addition to 
compensation for 
TTD.

If the claimant's 
TTD rate for injury 
is $25.35 or greater, 
maximum PPD rate will 
be 75% of claimant's 
total disability rate.

1/ Alabama: Section 25-5-57— In case a scheduled permanent partial disability follows or accompanies a period
of temporary total disability resulting from the same injury, the period o f  TTD shall not be deducted 

from the maximum number of weeks set for such partial disability; in cose of non-scheduled PPD, such periods 

shall be deducted.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

California.. 66 2/3 $70 $140.00 N/A 619.25 weeks 
(applicable 
to a worker 
with a 99.5% 
disability.)

Colorado.... $150.00 - 
scheduled 
injury 
$120.00 - 
n o n­
scheduled 
injury

N/A Duration of 
disability

3 to 8 weeks of WC 
payable for e^ch 1% 
of  permanent dis­
ability, depending 
o n  severity. There­
after, if disability 
is at least 70%, 
but not more than 
99.75%, a life 
pension of 1.5% 
of  the employee's 
weekly earnings 
will be paid for 
each 1% of dis­
ability over 60% 
subject to a 
maximum weekly 

rate of $116.27.

Benefits are in 
addition to compen­
sation for TTD.
Total maximum amount 
payable for non­
scheduled injury 
is $37,560. WC 
benefits subject 
to Social Security 
benefit offsets.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS1 COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum
Percentage 

Maximum of S A W

Maximum Period 
For Unscheduled 

Injury Notes

Connecticut..

Delaware....

District of 
Columbia..

Flor ida.

66 2/3

66 2/3

66 2/3

2/

$128.60 - 20% of 
SAWW, or an amount 
not to exceed 80% 
of worker's average 
wage if less.

$83.51 - 22 2/9% 
of S A W ,  or actual 
wage if less, for 
scheduled injury.

See 2/

$643.00 150

$250.53

$481.92

$344.00

100

100

780 weeks

66 2/3 300 weeks

Duration of 
disability

525 weeks

Benefits are in 
addition to 
compensation for 
TTD.

Benefits are in 
addition to compen­
sation for TTD.

Be cities ar,j in 
addition to compen­
sation for TTD.

WC banr.fjts subject 
to Social Security 
benefit offsets.

2/ Florida: Section 440.15(3)(b)— Wage loss benefits are based on actual wages lost and are not subject to 
a minimum. Wage loss is equal to 95% of the difference between 85% of the employee's average monthly 
wage and the wage employee is able to earn after reaching maximum medical improvement, provided the 
monthly wage loss benefits shall not exceed 66 2/3% of the employee's average monthly wage at the time 

of injury.
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TABLE 8 . BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SA W  -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________ Maximum Period
of Worker's - Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of S A W  Injury Notes

Georgia,

Hawai

66 2/3

66 2/3

$25 or average wage $175.00 N/A 
if less.

$83.50 - 25% of $334.00 100
S A W ,  or worker's
average wage if
less, but not
lower than $38.

Based on
statutory
schedule.

In propor­
tion to 
scheduled 
injuries; 
or a % of 
loss of 
the whole 
man.

Maximum WC for % of 
disability based on 
the whole man is the 
product of 312 times 
the effective maxi­
mum weekly benefit 
ra te.

Idaho....... $172.70 55 In propor­
tion to 
losses of 
the whole 
man based 
on a 
maximum 
of 500 
weeks.

Benefits are in 
addition to compen­
sation for TTD.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SA W  -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Perc .tage 
of Worker's 

Wage

Payments Per Week

Illinois. 60

Indiana,

Iowa.

Minimum Maximum
Percentage 

of S A W

60

80% of 
worker's 
spend'.bit 
earnings.

$80.90 - $96.90 
or worker's 
average wage 
if less, 
according to 
number of 
dependents.

$299.15

Payable, but 
not statutorily 
prescribed.

$111.00 - 35% of 
S A W ,  or actual 
wage if less.

$75.00

$582.00

N/A

184

Maximum Period 
For Unscheduled 

Injury Notes

500 weeks 
(worker 
able to 
pursue 
usual work 
duties). 
Duration 
of dis­
ability 
(worker 
unable to 
pursue 
usual work 
duties.)

500 weeks

In propor­
tion to 
scheduled 
injuries or 
in proportion 
to losses of 
the whole 
man based on 
a maximum of 
500 weeks.

Maximum WC for amputa­
tion of a member or 
enucleation of an eye 
is 13? 1/3% of S A W .  
($554.27). Benefits 
are in addition to 
compensation for 
TTD. *On July 1, 
annually, the amount 
will increase based 
on t!.e percentage 
increase of the 
S A W .

-  5 -



TABLE 8. BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker' 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Kansas..., 

Kentucky.,

Louisiana, 

Maine.....

Maryland,

6G 2/3 

66 2/3

66 2/3 

66 2/3

66 2/3 

*33 1/3

Payable, but not
statutorily
prescribed.

Payable, but not 
statutorily 
prescribed.

$50 or actual 
wage if less.

$256.00

$247.90

$262.00

$447.92*

75

75

75

$287.00 
(serious 
cases-250 
weeks or 
more) 
$128.00 
(nonserious 
cases-75 to 
249 weeks) 
*$80 (minor 
nonserious 
cases-1 to 
74 weeks)

75

33 1/3

415 weeks

425 weeks

52C weeks

166 2/3 Duration of 
disability

Duration of 
disability

Total amount payable 
is $100,000.

(Benefits represent 
unscheduled injuries 
only).

(*Maximum weekly 
benefit is frozen 
at $447.92 for 
injuries occurring 
on or after 7/1/85 
until 8/1/88.) WC 
benefits, except 
for scheduled PPD, 
are subject to 
UI benefit offsets.

Benefits are in 
addition to compen­
sation for TTD.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

Massachusetts (66 2/3% 
of the 
difference 
between 
employee's 
AWW before 
injury 
and AWW 
after in­
jury.)

Payable, but 
not statutorily 
prescribed.

$411.00 100 600 weeks Bulk sums allowed for 
scheduled losses de­
pending on extent of 
loss. Additional 
$6 will be added per 
dependent, if weekly 
benefits are below 
$150. Total maxi­
mum payable not 
to exceed employee's 
A WW or 250 times 
the SAWW in effect 
at time of injury.
WC benefits subject 
to reduction by 
UI and Social 
Security benefits.

Michigan.... 80% of 
worker's 
spendable 
earnings.

$110.19 - 25% 
of SAWW for 
scheduled 
injury only.

$397.00 90 Duration of 
disability

WC benefits subject 
to reduction by UI.

Minnesota... 66 2/3 Payable, but
not statutorily 
prescribed.

$376.00 100 350 weeks

-  7 -



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  WTa g e

P e r c e n t a g e ____________Payments Per Week______________  Maximum Period

°f Worker's Percentage For Unscheduled
Jurisdiction Wage* Minimum Maximum of SAWW Injury Notes

Mississippi.

Missouri..,

Montana,

66 2/3

66 2/3

66 2/3

Nebraska... 66 2/3

$25 for scheduled 
injuries.

$40

Payable, but not
statutorily
prescribed.

$140.00 N/A

$161.89 45

$149.50* 50

$49 or actual 
wage if less 
for scheduled 
injuries.

$235.00 N/A

450 weeks Benefits are in addi­

tion to compensation 
for TTD. Total amount 
payable is $63,000.

400 weeks Benefits are in addi­

tion to compensation 
for TTD.

500 weeks (*Maximum weekly bene­
fit is frozen at 
$149.50 for injuries 
occurring on or after 
7/1/87 until 7/1/89.) 
Benefits are in addi­
tion to compensation 
for TTD. WC benefits 
are subject to Social 
Security benefit 
offsets.

300 weeks If partial disability 
begins after a period 
of total disability, 
the period of total 
disability will be 
deducted from the 
300 week limit for 
PPD.

-  8 -



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

Nevada, Payable, but not
statutorily
prescribed.

N/A Duration of 
disability

The % of disability is 
determined by the 
Commission using AMA 
guides. Each 1% of 
impairment of the 
whole nan is compen­
sated by a monthly 
payment of 0.6% of 
the claimant's 
average monthly 
wage for 5 years 
or until the 70th 
birthday of the 
claimant, which­
ever is later.

New Hampshire 66 2/3 $140 - 40% of 
SAWW or actual 
wage if less.

$525.00 150 Duration of 
disability

If the employee's 
AWW exceeds 40% 
of SAWW, compen­
sation will in­
crease to 66 2/3% 
of employee's 
A WW not to exceed 
150% of SAWW.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week  Ma.. mum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

New Jersey. 70 $85 - 20% of 
SAWW.

$320.00 75 600 weeks

New Mexico.... 66 2/3 $36 or actual 
wage if less 
for scheduled 
injuries.

$270.97 85

New York.

North Carolina

66 2/3 

66 2/3

$30 or actual 
wage if less.

$30 for scheduled 
injuries.

$150.00 N/A

$356.00 110

500 weeks; 
700 weeks 
for sched­
uled in­
juries;
100 weeks
(primary
and
secondary
mental
impairment.)

Duration of 
disability

300 weeks

Benefits set in 
accordance with a 
"wage and compensation 
schedule" and are 
paid in addition to 
those for TTD.

Total maximum equals 
500 multiplied by 
the sum of the 
maximum weekly bene­
fit at time of in­
jury. If partial 
disability begins 
after a period of 
total disability, 
the period of 
total disability 
shall be deducted 
from the maximum 
period.



TABLE 8 .  BENEFITS' TOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Percentage  Fayments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

North Dakota..

Ohio.

Oklahoma.

Oregon.

66 2/3

66 2/3

66 2/3

—  $60

$154.00 - 40% of 
SAWW for scheduled 
injuries.

$30 or actual wage 
if less.

$50

$60.00

$385.00

$173.00

$355.04

N/A

100

50

100

500 weeks

500 weeks

In propor­
tion to 
scheduled 
injuries.

Compensation for TTD 
and PPD may be paid 
concurrently.

See 3/ Benefits are in 
addition to compen­
sation for TTD.

* (Benefits are frozen 
at $173 from 11/1/87 
until 11/1/90.)

Scheduled PPD's are 
compensated at 
$145 for each degree 
of disability; and 
non-seteduled PPD's 
are compensated at 
$100 for each degree 
of disability, sub­
ject to the maximum 
of 320 degrees.

3/ Ohio: Unscheduled injuries are paid for as a percentage of 200 weeks at a maximum of 33 1/3% of the SAWW,

and are set at 66 2/3% of the employee's average wage.
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PARTIAL DISABILITY PROVIDED B Y  WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Pennsylvania.

Puerto Rico..

Rhode Island.

66 2/3

66 2/3

(Up to 
66 2/3 
of the 
difference 
between 
the
worker's 
earnings 
before and 
after in­
jury.)

$10

$45 for scheduled 
injuries.

$377.00 100 500 weeks

$45.00 N/A

$337.00 - 
nonsche­
duled 
injury 
$90 - 
scheduled 
injury

100

In propor­
tion to 
scheduled 
injuries.

Duration of 
disability

WC for non-scheduled 
awards is determined 
at 66 2/3% of the 
difference between 
the wages of the 
injured employee and 
the earning power of 
the employee there­
after up to the 
SAWW.

Benefits are in 
addition to compen­
sation for TTD.
Total maximum 
payable is $10,000.

If employee cannot 
obtain suitable work 
and employer cannot 
provide such work or 
show it is available 
elsewhere, benefits 
are paid as for total 
incapacity.
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TABLE 8. BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

South Carolina.. 66 2/3

South Dakota..., 66 2/3 
(scheduled) 
50 
(non­
scheduled)

$25 for scheduled 
injuries.

$136 or worker's 
average rage if 
less.

Tennessee......  66 2/3 $30

Texas. 66 2/3 $39 for scheduled 
injuries.

$319.20 100

$272.00 100

$210.00 N/A

$231.00 N/A

340 weeks

Duration of 
disability

400 weeks

300 weeks

Benefits arc in 
addition to compen­
sation for TTD.

Eff. 7/1/88, maximum 
weekly benefit will 
increase to $231; 
and to $252, 7/1/89. 
Total amount payable 
is $75,600.

Each cumulative $10 
increase in the AWW 
for manufacturing 
production workers 
will increase the 
maximum weekly bene­
fit by $7 per week 
and the minimum 
by $1 per week.
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P e r c e n t a g e __________ Payments Per Week____________  Maximum Period
of Worker's Percentage For Unscheduled

.'Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

TABLE 0. BENEFITS TOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Utah.

Vermont.

Virgin Islands 66 2/3

Virginia.

66 2/3 $45 to $70 $224.00
according to 
number of 
dependents 
but not more 
than the 
employee's 
AWW.

66 2/3 $162 - 50% of $486.00
SAWW, or worker's 
average wage 
if less.

$60 or actual $193.00
wages if less.

66 2/3 $86.00 - 25% of $344.00
SAWW, or actual 
wage if less for 
scheduled 
injuries.

66 2/3 312 weeks

150 330 weeks

66 2/3 20r weeks

100 500 weeks

In case partial dis­
ability begins after 
a period of total dis­
ability, the period 
of total disability 
shall be deducted 
from the maximum.

Period of payment 
may be extended if 
employee is still 
disabled within 1 
year of final payment.
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TABLE 8 .  FENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Washington.

West Virginia.. 70

Payable, but 
not statutorily 
prescribed.

$116.94 - 33 1/3% 
of SAWW.

$233.99

N/A

66 2/3 336 weeks

Total maximum amount 
payable for non­
scheduled injury is 
$90,000. 4/

If disability is 85 
to 100%, benefits 
are payable for 
life.

Wisconsin. 66 2/3 $20 $117.00 N/A 1000 weeks WC benefits are 
subject to Social 
Security benefit 
offsets.

Wyoming. 66 2/3 $235.14 66 2/3% 
of
monthly
rage.

In propor­
tion to 
scheduled 
injuries

4/ Washington: Payments based on permanent physical impairment; in event award exceeds three times the State's
average monthly rage, employee receives first payment equal to three times the State's average monthly 
wage with balance in monthly payments per temporary disability schedule plus eight percent interest per 
annum on unpaid balance.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Jurisdiction

United States*: 
FECA.......

LHWCA

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

66 2/3 - 75 Payable, but not 
statutorily pre­
scrib'd.

66 2/3 $154.24 - 50% of
NAWW, or actual 
wage if less.

$1,029.48 N/A

$616.96 200% of 
NAWW

Duration of 
disability

Duration of 
disability

Maximum weekly benefit 
is based on 75% of the 
pay of a specific grade 
level in the Federal 
Civil Service.

(NAWW is $308.48).

♦Federal Employee's Compensation Act.
Longshore and Harbor Workers' Compensation Act.
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TABLE 9a. MAXIMUM BENEFIT PAYMENTS AND NUMBER OF WEEKS FOR SELECTED PERMANENT PARTIAL DISABILITIES

 Scheduled Injuries_________ __________  Non-Scheduled
Jurisdiction Arm at Hand Leg at Foot " Eye ______ Hearing________  Injuries

Shoulder Hip Both Ears One Ear Total Amount

Alabama
Alaska
Arizona

Arkansas 
California 1/ 
Colorado

Connecticut 
Delaware 
Dist. of Col.

Florida 3/
Georgia
Hawaii

Idaho
Illinois
Indiana

Iowa 
Kansas 
Kentucky 1/

Louisiana 
Maine 1/
Maryland 4/

Massachusetts 5/ 
Michigan 
Minnesota 1/

$48,840/222 $37,400/170 $44,000/200 $30,580/139 $27,280/124 $35,860/163 $11,660/53
59,000/280 45,400,212 54,400/248 39,700/173 30,200/140 37,800/200 9,800/52
54,454/260 45,448/217 45,448/217 36,233/173 27,227/130 54,454/260

32,340/210 24,332/158 28,336/184 20,174/131 16,170/105 24,332/158

18,221/87

6,468/42

31,200/208 15,600/104 31,200/208 15,600/104 20,850/139 20,850/139 5,250/35

197,808/312 159,768/252 150,892/238 119,192/188 148,900/235 98,904/156
fZ,633/250 55,117/220 62,633/250 40,085/160 50,106/200 43,843/175

150,359/312 117,588/244 138,793/288 98,794/205 77,107/160 96,384/200

39,375/225 28,000/160 39,375/225 23,625/135 26,250/150 26,250/150
104,208/312 81,496/244 96,192/288 68,470/205 53,440/160 66,800/200

32,968/52
18,790/75
25,060/52

13,125/75
17,368/52

51,810/300 46,629/270 34,540/200 24,178/140 30,223/175 30,223/175 1/
166,281/300 105,311/190 152,424/275 85,912/155 88,683/160 59,830/200 14,958/50
18,750/250 15,000/200 16,875/2.25 13,125/175 13,125/175 15,000/200 5,625/75

145,500/250 110,580/190 128,040/220 87,300/150 81,480/140 101,850/175 29,100/50
53,760/210 38,400/150 51,200/200 32,000/125 30,720/120 28,160/110 7,680/30

52,400/200 39,300/150 45,850/175 32,750/125 26,200/100 No provision No provision

152,971/400 127,428/333 152,971/400 127,428/333 127,428/333 127,428/333 16,000/125

17,673 13,974 16,029 11,919 16,029 31,647 11,919
106,793/269 85,355/215 85,355/215 64,314/162 64,314/162 No provision No provision

$66,000 
60,000 

No maximum

69,300 
No maximum 

37,560

494,520 
75,159 

No maximum

165,375
61,250

104,208

86,350 
No maximum 

37,500

291.000
100.000
102,697

136,240 1 
No maximum 
No maximum

246,600 
No maximum

Mississippi 
Missouri 6/ 
Montana 17

28,000/200 21,000/150 24,500/175 17,500/125 14,000/100 21,000/150 5,600/40
41,314/232 31,164/175 36,862/207 26,712/150 22,665/140 27,198/168 7,123/44

63,000
64,756
74,750


