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S e n a t o r  J a y  K e r t t u l a ,  C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
P .  0 .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  K e r t t u l a :

I  w o u l d  l i k e  t o  b r i n g  t o  y o u r  a t t e n t i o n  a 
p a r t i c u l a r  p r o b l e m  I  am p r e s e n t e d  w i t h  r e g a r d i n g  a c - l i e n t .  
T h i s  i n d i v i d u a l  i s  p r e s e n t l y  i n c a r c e r a t e d  a w a i t i n g  
s e n t e n c i n g  f o r  an  o f f e n s e  c o m m i t t e d  l a s t  y e a r  h e r e  i n  
A n c h o r a g e .  He i s  s u b j e c t  t o  a p r e s u m p t i v e  s e n t e n c e  f o r  h i s  
o f f e n s e .  P e n d i n g  s e n t e n c i n g ,  my c l i e n t  p r o v i d e d  s u b s t a n t i a l  
h e l p  t o  a u t h o r i t i e s  b o t h  j . n d i s c o v e r i n g  a n d  t u r n i n g  o v e r  
c o n t r a b a n d  ( a  h a n d c u f f  k e y )  w h i c h  h e  w a s  s e c r e t e d  i n s i d e  t h e  
j a i l  i n  w h i c h  h e  wa s  r e s i d i n g  a n d  f u r t h e r  c o o p e r a t e d  w i t h  
a u t h o r i t i e s  i n  p r o v i d i n g  t r i a l  t e s t i m o n y  a g a i n s t  an i n m a t e  
wh o  h a d  ma d e  a d m i s s i o n s  t o  my c l i e n t  w h i l e  h e  wa s  i n  t h e  
i n s t i t u t i o n .  A t  t h e  t i m e  o f  s e n t e n c i n g ,  i t  w a s  d i c o v e r e d  
t h a t  my c l i e n t  h a d  no  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  i n  h i s  
c a s e  a n d  b o t h  t h e  p r o s e c u t o r  a n d  I  b e g a n  t o  e x a m i n e  AS
1 2 . 5 5 . 1 5 5 .  I n  t h e  c o u r s e  o f  o u r  r e v i e w ,  i t  a p p e a r e d  t o  b o t h
o f  u s  t h a t  p e r h a p s  i n  e n a c t i n g  t h e  s t a t u t o r y  m i t i g a t o r s ,  
t h e r e  h a d  b e e n  l e g i s l a t i v e  o v e r s i g h t  a s  t o  o n e  o f  t h e  
m i t i g a t i n g  f a c t o r s .  U n d e r  t h a t  s t a t u t e ,  a m i t i g a t i n g  f a c t o r  
e x i s t s  i f :  " T h e  d e f e n d a n t  a s s i s t e d  a u t h o r i t i e s  t o  d e t e c t  o r
a p p r e h e n d  o t h e r  p e r s o n s  who  c o m m i t t e d  t h e  o f f e n s e  w i t h  t h e  
d e f e n d a n t . "  S e e  AS 1 2 . 5 5 .  1 5 5 ( d ) ( 1 2  ) . M y ~ c l i e n t  p r o v i d e d  an
e q u i v a l e n t  s e r v i c e  t o  t h e  S t a t e ,  b u t  d u e  t o  t h e  f a c t  t h e
i n d i v i d u a l s  a g a i n s t  whom he  p r o v i d e d  s u b s t a n t i a l  a s s i s t a n c e  
t o  t h e  S t a t e  i n  t h e i r  p r o s e c u t i o n  a n d  c o n v i c t i o n  w e r e  n o t  
c o - d e f e n d a n t s  i n  h i s  c a s e -  h e  w a s  d e n i e d  t h e  a p p l i c a t i o n  o f  
t h i s  m i t i g a t i n g  f a c t o r .

As  I  p o n d e r e d  t h i s ,  I  f a i l e d  t o  d i s c e r n  a n y  p o l i c y  
d i f f e r e n c e  b e t w e e n  a d e f e n d a n t  w h o  a s s i s t s  a u t h o r i t i e s  t o  
d e t e c t  a n d / o r  a p p r e h e n d  c o - d e f e n d a n t s  a s  o p p o s e d  t o  s o m e o n e
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who  p r o v i d e s  i n f o r m a t i o n  a s  t o  t h i r d - p a r t i e s .  One r e s u l t  o f  
t h i s  s i t u a t i o n  i s  t h a t  p r o s e c u t o r s  a r e  f o r c e d  t o  e n t e r  
" d e a l s "  w i t h  d e f e n d a n t s  who  w i s h  t o  p r o v i d e  i n f o r m a t i o n  i n  
o t h e r  c a s e s  t o  g e t  t h i s  h e l p .  P r o s e c u t o r s  a r e  s o m e t i m e s  
r e l u c t a n t  t o  do  s o  g i v e n  t h e  f a c t  t h a t  t h e  e x i s t e n c e  o f  t h i s  
" d e a l "  w i l l  b e  b r o u g h t  o u t  o n  c r o s s - e x a m i n a t i o n ,  i f  a n d  w h e n  
t h e  i n f o r m a n t  t e s t i f i e s ,  t h e r e b y  p o s s i b l y  w e a k e n i n g  t h e  
s t r e n g t h  o f  h i s  t e s t i m o n y  a n d  r e s u l t i n g  i n  t a i n t i n g  
p e r f e c t l y  l e g i t i m a t e  e v i d e n c e  b y  v i r t u r e  o f  t h e  f a c t  t h a t  i t  
i s  o b t a i n e d  t h r o u g h  a d i r e c t  q u i d  p r o  q u o  t r a n s a c t i o n  
i n v o l v i n g  an  i n d i v i d u a l  who  i s  f a c i n g  c h a r g e s  h i m s e l f .  T h e  
c u r r e n t  s i t u a t i o n  i n v o l v i n g  t h e  s t a r  w i t n e s s  i n  t h e  M c K a y  
c a s e  i s  a p e r f e c t  e x  am p i e  o f  t h i s  s i t u a t i o n .  ;;

I  w o u l d  l i k e  t o  s u g g e s t  t o  y o u  f o r  p o s s i b l e  
c o n s i d e r a t i o n  o f  l e g i s l a t i o n  t o  b e  i n t r o d u c e d  b y  y o u r  
C o m m i t t e e ,  an a m e n d m e n t  t o  AS 1 2 . 5 5 . 1 5 5 ( d )  w h i c h  r e a d s  a s  
f o l l o w s :

( 1 2 )  T h e  d e f e n d a n t  a s s i s t e d  a u t h o r ­
i t i e s  t o  d e t e c t  [ o r ] ,  a p p r e h e n  d , o r  
p r o s e c u t e  o t h e r  p e r s o n s  wh o  c o m m i t t e d  
I  t h e  J an  o f f e n s e  [ w i t h  t h e  d e f e n d a n t ] .

S u c h  an  a m e n d m e n t  w o u l d  a l l o w  s u b s t a n t i a l  c o o p e r a t i o n  w i t h  
a u t h o r i t i e s  t o  a c t  a s  a m i t i g a t i n g  f a c t o r  a t  t h e  t i m e  o f  
s e n t e n c i n g  f o r  a n y  i n d i v i d u a l .  T h i s  c o u l d  r e s u l t  i n  t h e  
t r i a l  j u d g e  b e i n g  g i v e n  t h e  l a t i t u d e  t o  t a k e  i n t o  a c c o u n t  
a n y  c o o p e r a t i o n  w i t h  a u t h o r i t i e s  p r o v i d e d  b y  an  o f f e n d e r  a n d  
p r o v i d e  a m e t h o d  o f  r e w a r d i n g  ( o r  a t  l e a s t  p r o v i d i n g  t h e  
o p p o r t u n i t y  f o r  r e w a r d , )  i n d i v i d u a l s  who  c o o p e r a t e  w i t h o u t  
c r e a t i n g  t h e  p o t e n t i a l  f o r  a n y  " s t i g m a "  t o  b e  s u g g e s t e d  
d u r i n g  c r o s s - e x a m i n a t i o n  t h a t  t h i s  h e l p  i s  p r o v i d e d  o n l y  i n  
c o n t e m p l a t i o n  o f  a p r e f e r e n t i a l  t r e a t m e n t  o f  o r  d e a l  
c o n c e r n i n g  t h e i r  own  c h a r g e s .  A p r o v i s i o n  s i m i l a r  t o  t h i s  
i s  i n c l u d e d  i n  t h e  n e w  A n t i - d r u g  A b u s e  A c t  o f  1 9 8 6  on  t h e  
f e d e r a l  l e v e l .  T h e r e  a r e  c e r t a i n  m i n i m u m  s e n t e n c e s  w h i c h  
a r e  r e q u i r e d  t o  b e  g i v e n  ( l i k e  p r e s u m p t i v e  s e n t e n c e s )  a n d  
t h e s e  c a n  o n l y  b e  r e d u c e d  u p o n  a d e m o n s t r a t i o n  o f  " s u b s t a n ­
t i a l  a s s i s t a n c e "  i n  t h e  i n v e s t i g a t i o n  o r  p r o s e c u t i o n  o f  
a n o t h e r  p e r s o n  who  h a s  c o m m i t t e d  an  o f f e n s e  ( S e e  § 1 0 0 7 . ) .
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F r o m  t h e  p o i n t  o f  v i e w  o f  t h e  p r o s e c u t o r ,  I  
b e l i e v e  t h e  s t a t u t e  s o l v e s  o n e  p r o b l e m  w h i l e  p r o v i d i n g  an  
i n d u c e m e n t  t o  i n d i v i d u a l s  t o  p r o v i d e  i n f o r m a t i o n  w i t h o u t  t h e  
n e c e s s i t y  o f  e n t e r i n g  i n t o  a s p e c i f i c  d e a l .  T h i s  w i l l  
e n c o u r a g e  i n d i v i d u a l s  t o  p r o v i d e  w h a t e v e r  i n f o r m a t i o n  t h e y  
h a v e  o r  o f f e r  w h a t e v e r  a s s i s t a n c e  t h e y  c a n  g i v e .  As  s u c h ,  I 
s e e  t h i s  a s  an  a m e n d m e n t  w h i c h  c o u l d  b e n e f i t  m a n y  p e o p l e  i n  
g e n e r a l ,  a n d  my c l i e n t  i n  p a r t i c u l a r ,  i f  s u c h  an  a m e n d m e n t  
i s  ma d e  p r i o r  t o  h i s  m i d - J u n e  s e n t e n c i n g  d a t e .  T h a n k  y o u  i n  
a d v a n c e  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .  I  w o u l d  
e n j o y  h e a r i n g  y o u r  t h o u g h t s .

Y o u r s  t r u l y ,  >

B e n  E s c h

B E / c a g
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R E :  S B - 2 3 7  ( A N  A C T  P R O V I D I N G  T H A T  A S S I S T A N C E  T O  A U T H O R I T I E S  T O
D E T E C T ,  A P P R E H E N D ,  O R  P R O S E C U T E  O J J H E R  P E R S O N S  I S  C O N D U C T  
C O N S T I T U T I N G  A  M I T I C  " I N  C R I M I N A L  S E N T E N C I N G )

T H I S  B I L L  W A S  I N T R O D U C E D  T O  H E S O L V E  A N  I N E Q U I T Y  I N  T H E  L A W .  T H E  
D E P A R T M E N T  O F  P U B L I C  S A F E T Y  S U P P O R T S  T H E  B I L L .

C U R R E N T L Y  T H E R E  E X I S T S  A  P O T E N T I A L  M I T I G A T O R  I N  T H E  P R E S U M P T I V E  
S E N T E N C I N G  C O D E  F O R  D E F E N D A N T S  W H O  A S S I S T  A U T H O R I T I E S  W I T H  
D E T E C T I N G  O R  A P P R E H E N D I N G  T H E I R  C O - D E F E N D A N T S .  T H I S  B I L L  
S L I G H T L Y  B R O A D E N S  T H E  P O T E N T I A L  M I T I G A T O R  T O  I N C L U D E  D E F E N D A N T S  
W H O  A S S I S T  A U T H O R I T I E S  W I T H  D E T E C T I N G ,  A P P R E H E N D I N G  O R  
P R O S E C U T I N G  A  P E R S O N  W H O  C O M M I T T E D  A N  O F F E N S E .  T H E  D I F F E R E N C E  I S  
S L I G H T ,  I T  S I M P L Y  E X T E N D S  T H E  P O T E N T I A L  M I T I G A T O R  A  L I T T L E ,  T O  
A L L O W  D E F E N D A N T S  W H O  H E L P  A U T H O R I T I E S  W I T H  I N F O R M A T I O N  C O N C E R N I N G  
A N Y  O T H E R  P E R S O N  ( N O T  J U S T  T H E I R  C O - D E F E N D A N T S )  T O  B E  E L I G I B L E  
F O P .  C O N S I D E R A T I O N  F O R  T H E  M I T I G A T I O N  O F  T H E I R  S E N T E N C E ,  A N D  T O  
I N t . J J D E  T H E  P O I N T  T H A T  A  D E F E N D A N T  C A N  B E  E L I G I B L E  F O R  T H E  
P O T E N T I A L  M I T I G A T O R  I F  H E  H E L P E D  P R O S E C U T E  A N O T H E R  P E R S O N  A S  W E L L  
A S  J U S T  D E T E C T I N G  O R  A P P R E H E N D I N G  A N O T H E R  P E R S O N ,

O N L Y  I F  A  D E F E N D A N T  A C T U A L L Y  A S S I S T S  A U T H O R I T I E S  W I L L  H E  B E  
E L I G I B L E  F O R  C O N S I D E R A T I O N  U N D E R  T H E  S U G G E S T E D  M I T I G A T O R - T H I S  
W O N ' T  A P P L Y  I F  T H E  I N F O R M A T I O N  D O E S  N O T  A I D  A U T H O R I T I E S .

U N D E R  O U R  S T I F F  P R E S U M P T I V E  S E N T E N C I N G  C O D E  P R A C T I C A L L Y  T H E  O N L Y  
L E E - W A Y  A  J U D G E  H A S  L E F T  I S  T H R O U G H  T H E  L I S T  O F  M I T I G A T O R S  A N D  
A G G R A V A T O R S  I N C L U D E D  I N  T H E  C O D E .  W H E N  A  D E F E N D A N T  I S  S E N T E N C E D  
P R E S U M P T I V E L Y  T H E  D E F E N D A N T  F I T S  I N T O  A  S E N T E N C I N G  " S L O T "  ( F O R  
L E S S E R  F E L O N I E S  T H I S  O N L Y  A P P I I E S  O N  A  S E C O N D  O F F E N S E - F O R  M O R E  
S E R I O U S  F E L O N I E S  S U C H  A S  R A P E  O R  M U R D E R  D E F E N D A N T S  A R E  S E N T E N C E D  
P R E S U M P T I V E L Y  F O R  A  F I R S T  O F F E N S E ) .  T H E  O N L Y  W A Y  T H E  S E N T E N C E  C A N  
B E  M O D I F I E D  I S  B Y  E I T H E R  A  M I T I G A T I N G  O R  A G G R A V A T I N G  F A C T O R  B E I N G  
F O U N D  B Y  C L E A R  A N D  C O N V I N C I N G  E V I D E N C E  A N D  B Y  T H E  J U D G E  A P P L Y I N G

T O :  R E P R E S E N T A T I V E  J O H N  H O U S E  J U D I C I A R Y
&  M E M B E R S  O F  H O U S E  J  M I T T E E

F R O M :  S E N A T O R  J A Y  K E R T T U L /



I T  ( A F T E R  F I N D I N G  I T  T H E  J U D G E  I S  N O T  B O U N D  T O  A P P L Y  I T ) .  ( T H E R E  
I S  A L S O  A  P R O V I S I O N  F O R  A  J U D G E  T O  G O  O U T S I D E  T H E  S E N T E N C I N G  
" S L O T "  I F  M A N I F E S T  I N J U S T I C E  W O U L D  A R I S E  F R O M  T H E  S E N T E N C E ,  B U T  
T H I S  I S  E X T R E M E L Y  R A R E . )

I F  A  D E F E N D A N T ' S  P R E S U M P T I V E  T E R M  I S  4  Y E A R S  O R  L E S S ,  A N D  A  
M I T I G A T O R  I S  F O U N D ,  A  J U D G E  H A S  T H E  P O W ~ R  T O  M I T I G A T E  T H E  
S E N T E N C E  D O W N  1 0 0 % .  I F  A  S E N T E N C E  I S  J R E  T H A N  4  Y E A R S  A  J U D G E  
C A N  O N L Y  M I T I G A T E  I T  D O W N  5 0 % .

B E T W E E N  1 9 8 0 - 1 9 8 4 ,  U N D E R  O U R  C U R R E N T  P R E S U M P T I V E  S E N T E N C I N G  C O D E ,  
C R I M I N A L  S E N T E N C E S  R O S E  1 0 0 % .  W E  H A V E  A  V E R Y  S T I F F  C O D E ,  W I T H  
V E R Y  L I T T L E  J U D I C I A L  D I S C R E T I O N  R E M A I N I N G .  T H E  L I S T  O F  
M I T I G A T O R S  A N D  A G G R A V A T O R S  S H O U L D  B E  S C R U T I N I Z E D  F O R  T H I N G S  T H A T  
S H O U L D  B E  A D D E D  O R  D E L E T E D .  T H I S  B I L L  W I L L  A M E N D  A  C U R R E N T  
M I T I G A T O R  J U S T  S L I G H T L Y  S O  T H A T  T H E  C O D E  I S  A  L I T T L E  M O R E  
E Q U I T A B L E .

T H A N K  Y O U  F O R  Y O U R  C O N S I D E R A T I O N  O F  S B - 2 3 7 .  I  T H I N K  T H A T  I T  I S  
G O O D  P U B L I C  P O L I C Y  I N  T H A T  I T  A I D S  T H E  P O L I C E  A N D  T H E  D I S T R I C T  
A T T O R N E Y S  B Y  E N C O U R A G I N G  D E F E N D A N T S  T O  C O O P E R A T E  W I T H  T H E M  B Y  
P R O V I D I N G  I N F O R M A T I O N  T H A T  W I L L  A S S I S T  T H E M  I N  R E S O L V I N G  C R I M E S .
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3 6 9 1 ) ,  5 7 8  P . 2 d  9 7 1  ( 1 9 7 8 ) ;  P u t n a m  v .  
S t a t e .  S u p .  C t .  O p .  N o .  2 2 5 1  ( F i l e  N o .  
3 4 7 5 ) ,  6 2 9  P . 2 d  3 5  ( 1 9 8 0 ) ;  S t a t e  v .  
B r i n k l e y ,  C t .  A p p .  O p .  N o .  3 6 1  ( F i l e  N o .  
A - 1 6 4 ) ,  P . 2 d  ( 1 9 8 4 ) ;  C l e a r y  v .  
S t a t e ,  S u p .  C t .  O p .  N o .  1 2 5 7  ( F i l e  N o .  
2 6 2 3 ) ,  5 4 8  P . 2 d  9 5 2  ( 1 9 7 6 ) ;  S a l a z a r  v . 
S t a t e ,  S u p .  C t .  O p .  N o .  1 4 0 4  ( F i l e  N o .  
2 5 6 7 ) ,  5 6 2  P . 2 d  6 9 4  ( 1 9 7 7 ) ;  C l e a r y  v .  S t a t e ,  
S u p .  C t .  O p .  N o .  1 4 3 1  ( F i l e  N o .  3 0 5 9 ) ,  5 6 4  
P . 2 d  3 7 4  ( 1 9 7 7 ) ;  . ‘. m i d o n  v .  S t a t e ,  S u p .  C t .  
O p .  N o .  1 4 3 4  ( F i l e  N o s .  2 5 1 1 ,  2 5 1 2 ) ,  5 6 5  
P  2 d  1 2 4 8  ( 1 9 7 7 ) ;  B l a c k  v .  S t a t e ,  S u p .  C t .  
O p .  N o .  1 5 0 6  ( F i l e  N o .  3 3 2 7 )  5 6 9  P . 2 d  8 0 4  
( 1 9 7 7 ) ;  S u m a b a t  v .  S t a t e ,  S u  i .  C t .  O p .  N o .  
1 6 4 8  ( F i l e  N o .  3 7 3 9 ) ,  5 8 0  P . 2 1  3 2 3  ( 1 9 7 8 ) ;  
H a n s e n  v .  S t a t e ,  S u p .  C t .  (  p .  N o .  1 6 8 9  
( F i l e  N o .  3 4 1 2 ) ,  5 8 2  P . 2 d  1 0 4 1  ( 1 9 7 8 ) ;  
K a n i p e  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 2 4 2  
( F i l e  N o .  4 9 9 3 ) ,  6 2 0  P . 2 d  6 7 8  ( 1 9 8 0 ) ;  H i n t z  
v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 3 3 4  ( F i l e  N o .  
3 5 4 1 ) ,  6 2 7  P . 2 d  2 0 7  ( 1 9 8 1 ) .

I n c l u s i o n  o f  i m p r o p e r  r e f e r e n c e  t o  
u n v c r i f  '* p o l i c e  c o n t a c t s  d i d  n o t  
r e q u i r  e m a n d  f o r  r e s e n t e n c i n g  
b e f o r e  j .  j r e n t  j u d g e .  —  S e e  P a r k s  v .  
S t a t e ,  S u p .  C t .  O p .  N o .  1 5 2 9  ( F i l e  N o .  
3 2 0 9 ) ,  5 7 1  P . 2 d  1 0 0 3  ( 1 9 7 7 ) .

R e f e r e n c e  t o  u n v e r i f i e d  p o l i c e  c o n t a c t s  
i n  a  p r e s e n t e n c e  r e p o r t  d o e s  n o t  r e q u i r e  a  
r e m a n d  f o r  r e s e n t e n c in g  w h e r e  t h e  r e c o r d

i n d i c a t e s  t h a t  t h e  s e n t e n c i n g  j u d g e  w a s  
n o t  u n c  o r  i m p r o p e r ly  i n f l u e n c e d  b y  
r e f e r e n c e  t o  t h e  u n v e r i f i e d  p o l i c e  c o n t a c t s .  
P a s c o e  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 2 4 9  ( F i l e  
N o .  4 2 9 0 ) ,  6 2 8  P . 2 d  5 4 7  ( 1 9 8 0 ) .

C a s e  r e m a n d e d  f o r  r e s e n t e n c i n g .  —  
S e e  N e a l  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 3 4 1  
( F i l e  N o .  4 7 8 7 ) ,  6 2 8  P . 2 d  1 9  ( 1 9 8 1 ) .

C a s e  r e m a n d e d  f o r  s e n t e n c e  r e v i e w .  
—  A ' t h o u g h  a  s e n t e n c e  o f  1 5  y e a r s ’ i m p r is -  
o n m i  >t w it h  e l i g i b i l i t y  f o r  p a r o l e  a t  t h e  
d i s c r e t i o n  o f  t h e  p a r o l e  b o a r d  u p o n  c o n ­
v i c t i o n  o f  m a n s l a u g h t e r  w a s  n o t  e x c e s s iv e ,  
s i n c e  t h e  t r i a l  c o u r *  ’i a d  s e n t e n c e d  d e f e n ­
d a n t  a s  i f  h i s  c o n v i  a h a d  b e e n  o b t a i n e d  
w i t h i n  o n e  y e a r  ' .• c r im e  a n d  t h e r e f o r e
s u b s t a n t i a l l y  i g  1 h i s  s u b s e q u e n t  h i s ­
t o r y  o f  s t e a d y  e n . r . o y m e n t ,  h i s  m e r i t o r i ­
o u s  s e r v ic e  i n  t h e  a r m y ,  a n d  h i s  l a c k  o f  
i n v o l v e m e n t  i n  a n y  c r i m i n a l  a c t i v i t y  o t h e r  
t h a n  a  f e w  t r a f f ic  o f f e n s e s  i n  t h e  1 2  y e a r s  
s i n c e  t h e  c o m m i s s i o n  o f  t h e  c r i m e ,  t h e  c a s e  
w a s  r e m a n d e d  f o r  t h e  p u r p o s e  o f  
p e r m i t t i n g  t h e  t r i a l  c o u r t  t o  ! :.e w  t h e  
s e n t e n c e  i t  i m p o s e d ,  i n  l i g h t  o f  . 1  a v a i l ­
a b l e  i n f o r m a t i o n  c o n c e r n i n g  d e f e n d a n t  
w i t h o u t  e x c l u d i n g  t h e  t i m e  p e r i o d  
c o m m e n c i n g  o n e  y e a r  f r o m  t h e  t i m e  o f  t h e  
k i l l i n g  u n t i l  t h e  p r e s e n t .  P a d i e  v .  S t a t e ,  
S u p .  C t .  O p .  N o .  1 8 4 3  ( F i l e  N o .  3 5 6 4 ) ,  5 9 4  
P . 2 d  5 0  ( 1 9 7 9 ) .

Sec. 12.55.125. Sentences of imprisonment for felonies, (a) A 
defendant convicted of murder in the first degree shall be sentenced to 
a definite term of imprisonment of at least 20 years but not more than 
99 years.

(b) A defendant convicted of murder in the second degree, 
kidnapping, or misconduct involving a controlled substance in the first 
degree shall be sentenced to a definite term of imprisonment of at least 
five years but not more than 99 years.

(c) A defendant convicted of a class A felony may be sentenced to a 
definite term of imprisonment of not more than 20 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a first felony conviction and does not involve 
circumstances described in (2) of this subsection, five years;

(2) if the offense is a first felony conviction, other than for 
manslaughter, and the defendant possessed a firearm, used a danger­
ous instrument, or caused serious physical injury during the commis­
sion of the offense, or knowingly directed the conduct constituting the 
offense at a uniformed or otherwise clearly identified peace officer, fire 
fighter, correctional officer, emergency medical technician, paramedic, 
ambulance attendant, or other emergency responder who was engaged 
in the performance of official duties at the time of the offense, seven 
years;
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(3) if the offense is a second felony conviction, 10 years;
(4) if the offense is a third felony conviction, 15 years.
(d) A defendant convicted of a class B felony may be sentenced to a 

definite term of imprisonment of not more than 10 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, four years;
(2) if the offense is a third felony conviction, six years;
(3) if the offense is a first felony conviction, and the defendant 

knowingly directed the conduct constituting the offense at a uniformed 
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per­
formance of official duties at the time of the offense, two years.

(e) A defendant convicted of a class C felony may be sentenced to a 
definite term of imprisonment of not more than five vears, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, two years;
(2) if the offense is a third felony conviction, three years;
f3) if the offense is a first felony conviction, and the defendant 

knowingly directed the conduct constituting the offense at a uniformed 
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per­
formance of official duties at the time of the offense, one year.

(f) If a defendant is sentenced under (a) or (b) of this section,
(1) imprisonment for the prescribed minimum term may not be sus­

pended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 

12.55.085;
(3) imprisonment for the prescribed minimum term may not be 

otherwise reduced.
(g) If a defendant is sentenced under (c), (d)(1), (d)(2), (e)(1), (e)(2), or 

(i) of this section, except to the extent permitted under AS 12.55.155 — 
12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 

12.55.085;
(3) terms of imprisonment may not be otherwise reduced.
(h) Nothing in this section or AS 12.55.135 limits the discretion of 

the sentencing judge except as specifically provided.
(i) A defendant convicted of sexual assault in the first degree or 

sexual abuse of a minor in the first degree may be sentenced to a 
definite term of imprisonment of not more than 30 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:
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(1) if the offense is a first felony conviction and does not involve 
circumstances described in (2) of this subsection, eight years;

(2) if the offense is a first felony conviction, and the defendant pos­
sessed a firearm, used a dangerous instrument, or caused serious physi­
cal injury during the commission of the offense, 10 years;

(3) if the offense is a second felony conviction, 15 years;
(4) if the offense is a third felony conviction, 25 years. (§ 12 ch 166 

SLA 1978; am S 18 ch 45 SLA 1982; am §§ 28-30 ch 143 SLA 1982; am 
§ 8 ch 78 SLA 1983; am §§ 1-3 ch 92 SLA 19G3)

C r o s s  r e f e r e n c e s .  —  F o r  c l a s s i f i c a t i o n  
o f  f e l o n i e s  a n d  m i s d e m e a n o r s ,  s e e  A S  
1 1 . 8 1 . 2 5 0 ;  f o r  a u t h o r i z e d  f i n e s ,  s e e  AS 
1 2 . 5 5 . 0 3 5 ;  f o r  r e d u c t i o n  o f  s e n t e n c e  f o r  
g o o d  b e h a v io r ,  s e e  A S  3 3 . 2 0 . 0 1 0 .

E f f e c t  o f  a m e n d m e n t s .  —  T h e  f ir s t  
1 9 8 2  a m e n d m e n t  i n  s u b s e c t i o n  ( b ) ,  d e l e t e d  
" o r "  p r e c e d i n g  " k i d n a p p i n g "  a n d  i n s e r t e d  
" o r  n r s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b ­
s t a n c e  i n  t h e  f ir s t  d e g r e e ."

T h e  s e c o n d  1 9 8 2  a m e n d m e n t  i n  s u b s e c ­
t i o n  ( c ) ,  r e d e s i g n a t e d  f o r m e r  p a r a g r a p h s  
( l> - < 3 )  a s  p r e s e n t  p a r a g r a p h s  ( 2 ) - ( 4 ) ,  a d d e d  
p r e s e n t  p a r a g r a p h  ( 1 ) ,  3 n d  s u b s t i t u t e d  
" p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  
i n s t r u m e n t "  f o r  " p o s s e s s e d  o r  u s e d  a  
f i r e a r m "  a n d  " s e v e n  y e a r s "  f o r  " s ix  y e a r s ”  
i n  p r e s e n t  p a r a g r a p h  ( 2 ) .  T h e  a m e n d m e - ' 
a l s o  s u b s t i t u t e d  " u n d e r  ( c ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 , ,  
( e ) ( 1 ) ,  ( e ) ( 2 ) ,  o r  ( i )  o f  t h i s  s e c t io n "  f o r

" u n d e r  ( c ) ( 1 ) ,  ( c ) ( 2 ) ,  ( c ) ( 3 ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  
( e ) ( 1 ) ,  o r  ( e ) ( 2 )  o f  t h i s  s e c t io n "  i n  t h e  
i n t r o d u c t o r y  l a n g u a g e  o f  s u b s e c t i o n  ( g ) ,  
c o r r e c t e d  t h e  s e c t io n  n u m b e r  s e t  o u t  i n  
p a r a g r a p h s  ( 1 )  a n d  ( 2 )  o f  s u b s e c t i o n  ( g ) ,  
a n d  a d d e d  s u b s e c t i o n  ( i ) .

T h e  f ir s t  1 9 8 3  a m e n d m e n t  i n s e r t e d  " o r  
s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f ir s t  d e g r e e "  
i n  t h e  in t r o d u c t o r y  l a n g u a g e  o f  s u b s e c t i o n  
( i ) .

T h e  s e c o n d  1 9 8 3  a m e n d m e n t  i n  ( c ) ( 2 )  
a d d e d  " o r  k n o w i n g l y  d ir e c t e d  . . .  a t  t h e  
t i m e  o f  t h e  o f T e n s e ,”  a d d e d  p a r a g r a p h  ( 3 )  o f  
s u b s e c t i o n  ( d ) ,  a d d e d  p a r a g r a p h  ( 3 )  o f  s u b ­
s e c t io n  ( e ) ,  a n d  m a d e  o t h e r  m i n o r  
p u n c t u a t i o n  c h a n g e s .

E d i t o r ’ s  n o t e s .  —  F o r  d e c l a r a t i o n  o f  
l e g i s l a t i v e  p u r p o s e ,  s e e  § 1 ,  c h .  4 5 ,  S L A  
1 9 8 2  i n  t h e  1 9 8 2  T e m p o r a r y  a n d  S p e c i a l  
A c t s  a n d  R e s o lv e s .

N O T E S  T O  D E C I S I O N S

I .  G e n e r a l  C o n s i d e r a t i o n .
I I .  P r e s u m p t i v e  S e n t e n c i n g .

I .  G E N E R A L  C O N S I D E R A T I O N .

L i m i t e d  u s e  o f  b o t h  s u s p e n d e d  j a i l  
t i m e  a n d  p r o b a t i o n  i s  p e r m i t t e d  u n d e r  
A S  1 2 . 5 5 . 1 5 5 .  L a c q u e m e n t  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  8 5  ( F i l e  N o .  5 7 4 1 ) ,  6 4 4  P . 2 d  
8 5 6  ( 1 9 8 2 ) .  S e e  a l s o  F r i e d b e r g  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  2 5 8  ( F i l e  N o .  7 0 1 5 ) ,  6 6 3  P . 2 d  
5 5 8  ( 1 9 8 3 ) .

P r o b a t i o n a r y  s e n t e n c e s .  —  A l t h o u g h  
a  p r o b a t i o n a r y  s e n t e n c e  m a y  p r o p e r l y  b e  
u s e d  w h e n  a  f ir s t  o f f e n d e r  is  c o n v i c t e d  o f  a  
c la s s  C  f e l o n y  i n v o l v i n g  s e x u a l  a b u s e  o f  a  
c h i l d ,  s u c h  a  s e n t e n c e  w i l l  b e  a p p r o p r i a t e  
o n l y  i f  m i t i g a t i n g  c ir c u m s t a n c e s  e x is t  a n d  
t h e  o f f e n d e r  is  a  p r o m i s i n g  c a n d i d a t e  fo r  
r e h a b i l i t a t i o n  t h r o u g h  p r o b a t i o n a r y  
s u p e r v i s i o n .  S t c t e  v .  C o a t s .  C t .  A p p .  O p .  
N o .  2 9 1  ( F i l e  N o .  7 1 0 2 ) ,  6 6 9  P . 2 d  1 3 2 9  
( 1 9 8 3 1 .

U n d e r  f o r m e r  l a w  w h e r e  s t a t u t o r y

m i t i g a t i n g  f a c t o r s  w a r r a n t  a  s e n t e n c e  o f  
9 0  d a y s  t o  t h r e e  y e a r s ,  e x t r a o r d in a r y  c i r ­
c u m s t a n c e s  m i g h t  j u s t i f y  a  s e n t e n c e  o f  
s t r a i g h t  p r o b a t i o n .  S t a t e  v .  B r i n k l e y ,  C t .  
A p p .  O p .  N o .  3 6 1  ( F i l e  N o .  A - 1 6 4 ) ,  P . 2 d

( 1 9 8 4 ) .
P l a c e m e n t  o f  o f f e n d e r s .  —  I t  i s  w i t h i n  

t h e  s e n t e n c i n g  j u d g e ' s  a u t h o r i t y  t o  m a k e  a  
r e c o m m e n d a t i o n  t o  t h e  c o m m i s s i o n e r  
r e g a r d i n g  t h e  a p p r o p r i a t e  p l a c e m e n t  o f  
t h e  o f f e n d e r .  U n d e r  A S  3 3 . 3 0 . 1 0 0 ,  t h e  c o m ­
m i s s i o n e r  h a s  t h e  p o w e r  t o  e f f e c t u a t e  s u c h  
a  r e c o m m e n d a t i o n  b y  p l a c i n g  t h e  o f f e n d e r  
i n  t h e  a p p r o p r i a t e  f a c i l i t y ,  a n d  a l t h o u g h  
t h e  c o m m i s s i o n e r  is  n o t  b o u n d  h y  t h e  
s e n t e n c i n g  c o u r t ' s  r e c o m m e n d a t i o n ,  a  
d e m o n s t r a t e d  f a i l u r e  t o  p r o v i d e  a n  a p p r o ­
p r ia t e  r e h a b i l i t a t i o n  p r o g r a m  o r  t o  f u r t h e r  
t h e  p u r p o s e s  o f  t h e  s e n t e n c e  m a y  j u s t i f y  
j u d i c i a l  i n t e r v e n t i o n .  N e l l  v .  S t a t e .  C t .  
A p p .  O p .  N o .  7 7  ( F i l e  N o .  5 5 6 5 ) ,  6 4 2  P . 2 d  
1 3 6 1  ( 1 9 8 2 ) .
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Sec. 12.55.135. Sentences of imprisonment for misdemeanors. 

N O T E S  T O  D E C I S I O N S

S e n t e n c e  u p h e l d .  —  C o m p o s i t e  s e n ­
t e n c e  o f  2 4  m o n t h s  w it h  s i x  m o n t h s  s u s ­
p e n d e d  f o r  r e f u s a l  t o  s u b m i t  t o  a  c h e m i c a l  
b r e a t h  t e s t  a n d  f o r  d r i v i n g  w it h  a  s u s ­
p e n d e d  o p e r a t o r ’s  l i c e n s e  w a s  a f f ir m e d  
w h e r e  t h e  d e f e n d a n t  h a d  f iv e  p r io r  d r i v ­
i n g  w h i l e  i n t o x i c a t e d  c o n v i c t i o n s  a n d  a t

le a s t  f o u r  p r io r  d r i v i n g  w it h  s u s p e n d e d  l i ­
c e n s e  c o n v i c t i o n s  a n d  w a s  o n  p r o b a t i o n  f o r  
a  p r io r  d r i v i n g  w h i l e  i n t o x i c a t e d  a n d  d r i v ­
i n g  w it h  s u s p e n d e d  l i c e n s e  c o n v i c t i o n .  
W i t t  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 3 3  ( F i l e  
N o .  A - 4 8 2 ) ,  6 9 2  P . 2 d  9 7 6  ( 1 9 3 4 ) .

Sec. 12.55.145. Prior convictions.

N O T E S  T O  D E C I S I O N S

S e c t i o n  u p p l i e d  i n  d e f i n i n g  w h a t  a  
" f e l o n y  c h a r g e  o r  c o n v i c t i o n "  i s  f o r  
p u r p o s e s  o f  A S  1 2 . 5 5 . 1 5 5 ( c ) ( 2 0 ) .  —  S e e  
K u v a a s  v .  S t a t e ,  C t .  A p p .  O p .  H o .  4 5 0  
( F i l e  N o .  A - 5 4 7 ) ,  6 9 6  P . 2 d  6 8 4  ( 1 9 8 5 ) .

P r i o r  c o n v i c t i o n  o u t  o f  s t a t e .
S u b s e c t i o n  ( a ) ( 2 )  o f  t h i s  s e c t io n  h a s  c o n ­

s i s t e n t ly  b e e n  in t e r p r e t e d  t o  a p p l y  t o  t h e  
s t a t u t e  e s t a b l i s h i n g  t h e  e le m e n t s  o f  t h e  
o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  w a s  p r e v i ­
o u s l y  c o n v i c t e d ,  w h i c h  w a s  a n  O r e g o n  
s t a t u t e  t h a t  i s  a  c la s s  C  f e l o n y  i n  O r e g o n  
a s  i t  i s  i n  A l a s k a .  T h u s ,  i t  w a s  n o t  e r r o r  t o  
c o n s i d e r  t h e  p r e v i o u s  c o n v i c t i o n  a  f e l o n y  
e v e n  t h o u g h  t h e  d e f e n d a n t  w a s  s e n t e n c e d  
u n d e r  a n  O r e g o n  s t a t u t e  p r o v i d i n g  f i r  t h e  
r e d u c t i o n  o f  c e r t a i n  f e l o n i e s  t o  m i s d e ­
m e a n o r s .  W e l l s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 0 1  ( F i l e  N o s .  7 4 7 9 ,  7 6 6 3 ) ,  6 8 7  P . 2 d  3 4 6

( 1 9 8 4 )  ( d e c i d e d  p r io r  t o  t h e  1 9 8 2  a m e n d ­
m e n t ) .

A  1 9 8 3  O k l a h o m a  c o n v i c t i o n  f o r  f e l o n y  
e s c a p e  w h i l e  o n  w o r k  r e le a s e  f r o m  a  D e ­
p a r t m e n t  o f  C o r r e c t io n s  t r e a t m e n t  f a c i l i t y  
w a s  a  p r i o r  c o n v i c t i o n  f o r  p u r p o s e s  o f  p r e ­
s u m p t i v e  s e n t e n c i n g ,  f o r  t h e  O k l a h o m a  
e s c a p e  s t a t u t e  h a d  e le m e n t s  " s u b s t a n ­
t i a l l y  s i m i l a r "  t o  A S  1 1 . 5 6 . 3 1 0 ,  a  c la s s  B  
f e l o n y .  M a r t i n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
5 0 8  ( F i l e  N o .  A - 7 2 2 ) ,  7 0 4  P . 2 d  1 3 4 1
( 1 9 8 5 ) .

S u f f i c i e n t  e v i d e n c e  o f  p r i o r  c o n v i c ­
t i o n .  —  A n  a u t h e n t i c a t e d  c o p y  o f  a  f o r ­
e i g n  d o c k e t  a b s t r a c t  c o n s t i t u t e d  s u f f i c i e n t  
e v i d e n c e  o f  a  p r io r  c o n v i c t i o n .  G a n t  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  5 7 6  ( F i l e  N o .  
A - 1 0 5 9 ) ,  7 1 2  P . 2 d  9 0 6  ( 1 9 8 6 ) .

Sec. 12.55.155. Factors in aggravation and mitigation, (a) If a 
defendant is convicted of an offense and is subject to sentencing under 
AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) and

(1) the presumptive term is four years or less, the court may de­
crease the presumptive term by an amount as great as the presump­
tive term for factors in mitigation or may increase the presumptive 
term up to the maximum term of imprisonment for factors in aggrava­
tion;

(2) the presumptive term of imprisonment is more than four years, 
the court may decrease the presumptive term by an amount as great 
as 50 percent of the presumptive term for factors in mitigation or may 
increase the presumptive term up to the maximum term of imprison­
ment for factors in aggravation.

(b) Sentence increments and decrements under this section shall be 
based on the totality of the aggravating and mitigating factors 3et out 
in (c) and (d) of this section.
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(c) The following factors shall be considered by the sentencing court 
and may aggravate the presumptive terms set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as 
a direct result of the defendant’s conduct;

(2) the defendant’s conduct during the commission of the offense 
manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons 
who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance 
of the offense;

(5) the defendant knew or reasonably should have known that the 
victim of the offense was particularly vulnerable or incapable of resis­
tance due to advanced age, disability, ill health, or extreme youth or 
was for any other reason substantially incapable of exercising normal 
physical or mental powers of resistance;

(6) the defendant’s conduct created a risk of imminent physical in­
jury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking 
the presumptive terms of this chapter was of a more serious class of 
offense than the present offense;

(8) the defendant’s prior criminal history includes conduct involv­
ing aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one 
victim;

(10) the conduct constituting the offense was among the most seri­
ous conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant to an agreement 
that the defendant either pay or be paid for the commission of the 
offense, and the pecuniary incentive was heyond that inherent in the 
offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 
. for another felony charge or conviction or for a misdemeanor charge or
conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the 
offense at an active officer of the court or at an active or former judcial 
officer, prosecuting attorney, law enforcement officer, correctional em­
ployee, fire fighter, emergency medical technician, paramedic, ambu­
lance attendant, or other emergency responder during or because of 
the exercise of official duties;

(14) the defendant was a member of an organized group of five or 
more persons, and the offense was committed to further the criminal 
objectives of the group;

(15) the defendant has three or more prior felony convictions;
(16) the defendant’s criminal conduct was designed to obtain sub­

stantial pecuniary gain and the risk of prosecution and punishment 
for the conduct is slight,
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(171 the offense was one of a continuing series of criminal offenses 
committed in furtherance of illegal business activities from which the 
defendant derives a major portion of the defendant’s income;

(18) the offenst was a crime specified in AS 11.41 and was commit­
ted against a spouse, a former spouse, or a member of the social unit 
comprised of those living together in the same dwelling as the defen­
dant;

(19) the defendant’s prior criminal history includes an adjudication 
as a delinquent for conduct that would have been a felony if commit­
ted by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or 
probation for another felony charge or conviction that would be con­
sidered a prior felony conviction under AS 12.55.145(a)(2);

(21) the defendant has a criminal history of repeated instances of 
conduct violative of criminal laws, whether punishable as felonies or 
misdemeanors, similar in nature to the offense for which the defen­
dant is being sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the 
offense at a victim because of that person’s race, sex, color, creed, 
ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the delivery of a controlled substance under 
circumstances manifesting an intent to distribute the substance as 
part of a commercial enterprise;

(24) the defendant is convicted of an offense specified in AS 11.71 
and 'he oifense involved the transportation of controlled substances 
into the state;

(25) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved large quantities of a controlled substa- ce;

(26) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the distribution of a controlled substance that 
had been adulterated with a toxic substance.

(d) The following factors shall be considered by the sentencing court 
and may mitigate the presumptive terms set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and 
the defendant manifested extreme caution or sincere concern for the 
safety or well-being of the victim;

(2) the defendant, although an accomplice, played only a minor role 
in the commission of the offense;

(3) the defendant committed the offense under some degree of du­
ress, coercion, threat, or compulsion insufficient to constitute a com­
plete defense, but which significantly affected the defendant’s conduct;

(4) the conduct of a youthful defendant.was substantially influ- . 
enced by another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of 
physical or mental infirmities resulting from the defendant’s age;

§ 1 2 .5 5 .1 5 5  A l a s k a  S t a t u t e s  S u p p l e m e n t  § 1 2 .5 5 .1 5 5
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(6) in a conviction for assault under AS 11.41.200 — 11.41.230, the 
defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410 — 
11.41.470, the victim provoked the crime to a significant degree;

(8) I Repealed, § 42 ch 143 S L A  1982.]
(9) (he conduct constituting the offense was among the least serious 

condui t included ii. the definition of the offense;
(10) before the defendant knew that the criminal conduct had been 

discovered, the defendant fully compensated or made a good faith 
effort to fuUy cump-msate the victim of the defendant’s criminal con­
duct for any damage or injury sustained;

(11) the defendant was motivated to commit the offense solely by an 
overwhelming compulsion to provide for emergency necessities for the 
defendant’s immediate family;

(12) the defendant assisted authorities to detect or apprehend other 
persons who committed the offense with the defendant;

(13) the .'icts surrounding the comm: sion of the offense and any 
previous offenses by the defendant establish that the harm caused by 
the defendant’s conduct is consistently minor and inconsistent with 
the imposition of a substantial period of imprisonment;

(14) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved small quantities of a controlled substance;

(15) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the distribution of a controlled substance, 
other than a schedule IA controlled substance, to a personal acquain­
tance who is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the possession of a small amount of a con­
trolled substance for personal use in the defendant’s home.

(e) If a factor in aggravation is a necessary element of the present 
offense, or requires the imposition of a presumptive term under AS 
12.55.125(c)(2), (d)(3) or (e)(3), that factor may not be used to aggra­
vate the presumptive term. If a factor in mitigation is raised at trial 
as a defense reducing the offense charged to a lesser included offense, 
that factor may not be used to mitigate the presumptive term.

(f) If the state seeks to establish a factor in aggravation at sentenc­
ing or if the defendant seeks to establish a factor in mitigation at 
sentencing, written notice must be served on the opposing party and 
filed with the court not later than 10 days before the date set for 
imposition of sentence. Factors in aggravation and factors in mitiga­
tion must be established by clear and convincing evidence before the 
court sitting without a jury. All findings must be set out with specific­
ity.

(g) Voluntary alcohol or other drug intoxication or chronic alcohol­
ism or other drug addiction may not be considered an aggravating or 
mitigating factor.
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(h) In this section, "serious provocation” has the meaning given in 
AS 11.41.115(f). (§ 12 ch 166 SLA 1978; am §§ 39-41 ch 102 SLA 
1980; am §§ 19, 20 ch 45 SLA 1982; am §§ 36, 38, 39, 42 ch 143 SLA 
1982; am §§ 6, 7 ch 92 SLA 1983; am § 19 ch 37 SLA 1986)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 6  f e l o n y  c o n v i c t i o n  u n d e i  A S  1 2 . 5 5 . -  
a m e n d m e n t ,  e f f e c t iv e  M a y  2 6 ,  1 9 8 6 ,  1 4 5 ( a ) ( 2 ) "  a t  t h e  e n d  o f  p a r a g r a p h  ( 2 0 )  o f
a d d e d  " t h a t  w o u l d  b e  c o n s i d e r e d  a  p r io r  s u b s e c t i o n  ( c ) .

N O T E S  T O  D E C I S I O N S

I .  G E N E R A L  C O N S I D E R A T I O N .

S e n t e n c e s  f o r  s e x u a l  a s s a u l t s .  —  R e ­
v ie w  o f  c a s e s  w h i c h  a d d r e s s  s e x u a l  a s ­
s a u l t s  i n v o l v i n g  b o t h  a d u l t  a n d  c h i l d  v i c ­
t i m s  s u p p o r t s  a  s e n t e n c i n g  r a n g e  f o r  a g ­
g r a v a t e d  o f f e n s e s  o f  1 0  t o  1 5  y e a r s ,  a n d  
u s e  o f  A t k i n s o n  a n d  D e p p  a s  b e n c h m a r k s  
f o r  d e t e r m i n i n g  t h e  k i n d  o f  c o n d u c t  w a r ­
r a n t i n g  a  s e n t e n c e  w i t h i n  t h a t  r a n g e .  
T h e s e  b e n c h m a r k s  a r e  a p p l i c a b l e  t o  a l l  
a g g r a v a t e d  c a s e s  b e c a u s e  o f :  ( 1 )  m u l t i p l e  
v i c t i m s :  ( 2 )  m u l t i p l e  a s s a u l t s  o n  a  s i n g l e  
v i c t i m ;  o r ,  ( 3 )  s e r io u s  i n j u r i e s  t o  o n e  o r  
m o r e  v i c t i m s .  S t a t e  v .  A n d r e w s ,  C t .  A p p .  
O p .  N o .  5 1 0  ( F i l e  N o s .  A - 4 6 8 ,  A - 4 9 2 ,  
A - 5 5 2 ) ,  7 0 7  P . 2 d  9 0 0  ( 1 9 8 5 ) .

S e n t e n c e  u p h e l d .  —  W h e r e  d e f e n d a n t  
r e c e iv e d  a  t e n - y e a r  p r e s u m p t i v e  s e n t e n c e  
f o r  a t t e m p t e d  f ir s t - d e g r e e  m u r d e r  a s  a  
s e c o n d  f e l o n y  o f f e n d e r  a n d  a p p e a l e d  o n  
t h e  g r o u n d  t h a t  t h e  t r i a l  c o u r t  g a v e  i n s u f ­
f i c i e n t  c o n s i d e r a t i o n  t o  f o r m e r  p a r a g r a p h  
( d ) ( 8 )  o f  t h i s  s e c t io n ,  t h e  m i t i g a t i n g  f a c t o r  
t h a t  h i s  p r io r  f e l o n y  o f  b u r g l a r y  w a s  a  le s s  
s e r io u s  c r i m e  t h a n  t h e  p r e s e n t  o f f e n s e ,  t h e  
c o u r t  o f  a p p e a l s  h e l d  t h a t  t h e  t r i a l  j u d g e ' s  
d e c i s i o n  t o  g i v e  t h e  m i t i g a t o r  l i t t l e  w e i g h t  
b e c a u s e  h e  s t r e s s e d  g e n e r a l  d e t e r r e n c e  
a n d  a f f i r m a t i o n  o f  c o m m u n i t y  n o r m s  w a s  
a p p r o p r i a t e  a n d  t h e  s e n t e n c e  w a s  n o t  
c l e a r l y  m i s t a k e n .  S t a a e l  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 5 4  ( F i l e  N o .  A - 7 8 ) ,  6 9 7  P . 2 d  1 0 5 0
( 1 9 8 5 ) .

S e n t e n c e  o f  e ig h t - y e a r  p r e s u m p t i v e  
t e r m  f o r  f ir s t - d e g r e e  s e x u a l  a b u s e  o f  a  
m i n o r  a n d  c o n c u r r e n t  s e n t e n c e s  o f  t h r e e  
y e a r s  f o r  t w o  c o u n t s  o f  s e c o n d - d e g r e e  s e x ­
u a l  a b u s e  o f  a  m i n o r  t o  r u n  c o n c u r r e n t l y  
w it h  t h e  e ig h t - y e a r  t e r m  w e r e  u p h e l d .  
T h e  d e f e n d a n t ' s  c o n t i n u e d  e f f o r t s  t o  j u s ­
t i f y  h i s  c o n d u c t  a s  " s e x  e d u c a t i o n "  a n d  h i s  
o n l y  l i m i t e d  a c c e p t a n c e  a n d  u n d e r s t a n d ­
i n g  o f  t h e  g r a v e  r is k s  o f  p s y c h o l o g i c a l  
d a m a g e  t o  c h i l d r e n  t h a t  h i s  c o n d u c t  p r e ­
s e n t e d  l e d  t h e  c o u r t  o f  a p p e a l s  t o  c o n c l u d e  
t h e  t r ia l  j u d g e  w a s  n o t  c l e a r l y  e r r o n e o u s  
i n  c o n c l u d i n g  t h a t  t h e  m i t i g a t i n g  f a c t o r  o f

c o n d u c t  a m o n g  t h e  l e a s t  s e r io u s  i n  t h e  
d e f i n i t i o n  o f  t h e  o f f e n s e  w a s  n o t  e s t a b ­

l i s h e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  
S . B .  v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 1 6  ( F i l e  
N o .  A - 8 1 1 ) ,  7 0 6  P . 2 d  6 9 5  ( 1 9 8 5 ) .

S e n t e n c e  n o t  u p h e l d .  —  W h e r e  a  d e ­
f e n d a n t  w a s  s e n t e n c e d  t o  c o n s e c u t iv e  s e n ­
t e n c e s  o f  1 0  y e a r s  f o r  b u r g l a r y  i n  t h e  f ir s t  
d e g r e e ,  2 0  y e a r s  f o r  r o b b e r y  i n  t h e  f ir s t  
d e g r e e  a n d  1 0  y e a r s  f o r  a s s a u l t  i n  t h e  s e c ­
o n d  d e g r e e  m a d e  c o n s e c u t i v e  t o  a  p r e v i ­
o u s l y  i m p o s e d  e i g h t - y e a r  s e n t e n c e  f o r  
s h o o t i n g  w it h  i n t e n t  t o  w o u n d ,  t h e  c a s e  
w a s  r e m a n d e d  f o r  r e s e n t e n c in g  o f  t h e  d e ­
f e n d a n t  a s  a  s e c o n d - f e lo n y  o f f e n d e r  w it h  a  
t o t a l  s e n t e n c e ,  i n c l u d i n g  t h e  u n s e r v e d  
p o r t i o n  o f  t h e  p r e v i o u s  s e n t e n c e ,  n o t  t o  
e x c e e d  4 0  y e a r s .  L a r s o n  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 0 3  ( F i l e  N o .  6 1 7 9 ) ,  6 8 8  P . 2 d  5 9 2  
( 1 9 8 4 ) .

A p p l i e d  i n  D e p p  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  3 9 0  ( F i l e  N o .  7 0 0 2 ) ,  6 8 6  P . 2 d  7 1 2  
( 1 9 8 4 ) ;  W e l l s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 0 1  ( F i l e  N o s .  7 4 7 9 ,  7 6 6 3 ) ,  6 8 7  P . 2 d  9 1 7  
( 1 9 8 4 ) ;  T r a v e l s t e a d  v .  S t a t e ,  S u p ,  C t .  O p .  
N o .  4 0 7  ( F i l e  N o .  A - 1 1 4 ) ,  6 8 9  P . 2 d  4 9 4
( 1 9 8 4 ) ;  G r e g o r y  v .  S t a t e ,  S u p .  C t .  O p .  N o .  
4 1 1  ( F i l e  N o .  A - 4 3 0 ) ,  6 8 9  P . 2 d  5 0 8  ( 1 9 8 4 ) ;  
W o r t h a m  v .  S t a t e ,  S u p .  C t .  O p .  N o .  4 1 4  
( F i l e  N o .  7 3 5 3 ) ,  6 8 9  P . 2 d  1 1 3 3  ( 1 9 8 4 ) ;  
C a r l s o n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 4 8  
( F i l e  N o .  A - 3 4 6 ) ,  6 9 6  P . 2 d  1 7 8  ( 1 9 8 5 ) ;  
B e n b o e  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 6 6  
( F i l e  N o .  A - 2 2 5 ) ,  6 9 8  P . 2 d  1 2 3 0  ( 1 9 8 5 ) ;  
H a r t  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 8 2  ( F i l e  
N o .  A - 2 9 5 ) ,  7 0 2  P . 2 d  6 5 1  ( 1 9 8 5 ) ;  T h o m a s  
v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 4 9  ( F i l e  N o .  
A - 7 2 1 ) ,  7 1 0  P . 2 d  1 0 1 7  ( 1 9 8 5 ) ;  R e s e k  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  5 9 7  ( F i l e  N o .  
A - 7 8 7 ) ,  7 1 5  P . 2 d  1 1 8 8  ( 1 9 8 6 ) ;  D y m e n s t e i n  
v .  S t a t e ,  C t .  A p p .  O p .  N o .  6 2 4  ( F i l e  N o .  
A - 1 2 1 0 ) ,  P . 2 d  ( 1 9 8 6 ) .

Q u o t e d  i n  L a u s t e r e r  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 3 8  ( F i l e  N o .  A - 1 0 4 ) ,  6 9 3  P . 2 d  8 8 7
( 1 9 8 5 ) ;  M a r i n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 7 5  ( F i l e  N o .  A - 5 5 6 ) ,  6 9 9  P . 2 d  8 8 6  ( 1 9 8 5 ) ;  
H a n c o c k  v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 1 8  
( F i l e  N o .  7 8 1 8 ) ,  7 0 6  P . 2 d  1 1 6 4  ( 1 9 8 5 ) .

1 0 6
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s e n t e n c i n g  p u r p o s e s  c a n  b e  c o n d o n e d  o n l y  p r i o r  c o n v i c t i o n .  K e l l y  v .  S t a t e ,  C t .  A p p .  
i n  t h o s e  c a s e s  w h e r e  t h e  s t a t e ,  a f t e r  O p .  N o .  2 5 1  ( F i l e  N o .  6 3 1 1 ) ,  6 6 3  P . 2 d  9 6 7  
e x e r c is in g  d u e  d i l i g e n c e ,  is  u n a b l e  t o  m e e t  ( 1 9 8 3 ) .  
t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  p r o o f  o f  a

Sec. 12.55.165. Extraordinary circumstances. If the defendant 
is subject to sentencing under AS 12.55.125(c), (d)(1), (d)(2), (e)(1),
(e)(2), or (i) and the court finds by clear and convincing evidence that 
manifest injustice would result from failure to consider relevant 
aggravating or mitigating factors not specifically included in AS 
12.55.155 or from imposition of the presumptive term, whether or not 
adjusted for aggravating or mitigating factors, the court shall enter 
findings and conclusions and cause a record of the proceedings- to be 
transmitted to a three-judge panel for sentencing under AS 12.55.175. 
(§ 12 ch 166 SLA 1978; am § 37 ch 143 SLA 1982)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 2  
a m e n d m e n t  s u b s t i t u t e d  " A S  1 2 . 5 5 . 1 2 5 ( c ) ,  
( d ) ( 1 ) ,  ( d ) ( 2 ) ,  ( e ) ( 1 ) ,  ( e l ( 2 ) ,  o r  ( i ) "  f o r  " A S  
1 2 . 5 5 . 1 2 5 ( c ) ( 1 ) ,  ( 0 ( 2 ) ,  ( c ) ( 3 ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  
( 3 ) ( l ) ,  o r  ( e ) ( 2 ,  o f  t h i s  c h a p t e r "  n e a r  t h e  
b e g i n n i n g  o f  t h i s  s e c t io n .

E d i t o r ' s  n o t e s .  —  S e c t i o n  2 3 ,  c h .  1 6 6 ,  
S L A  1 9 7 8 .  i n  s u b s e c t i o n  ( c ) ,  p r o v i d e s :  " A S
1 2 . 5 5 . 1 2 5  —  1 2 . 5 5 . 1 8 5 .  e n a c t e d  i n  s e c .  1 2

o f  t h i s  A c t ,  a p p l y  o n l y  u p o n  c o n v i c t i o n  o f  
' h e  c r i m e  o f  m u r d e r  i n  t h e  f ir s t  o r  s e c o n d  
d e g T e e ,  k i d n a p p i n g ,  o r  a n y  c r im e  c l a s s i f i e d  
a s  a  c la s s  A ,  B ,  o r  C  f e l o n y  o r  a  c la s s  A  o r  
B  m i s d e m e a n o r .  F o r  p u r p o s e s  o f  A S  
1 2 . 5 5 . 1 2 5 ,  1 2 . 5 5 . 1 4 5 ,  a n d  1 2 . 5 5 . 1 5 5 ,  t h e  
c o u r t  s h a l l  c o n s i d e r  p r io r  c o n v i c t i o n s  
w h e t h e r  c o m m i t t e d  b e f o r e ,  o n ,  o r  a f t e r  t h e  
e f f e c t iv e  d a t e  o f  t h i s  A c t ."

N O T E S  T O  D E C I S I O N S

C o n s t i t u t i o n a l i t y  o f  p r e s u m p t i v e  
s e n t e n c i n g  p r o v i s i o n s .  —  S e e  n o t e s  
u n d e r  s a m e  h e a d i n g .  A S  1 2 . 5 5 . 1 2 5 ,  N e l l  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  7 7  ( F i l e  N o .  5 5 6 5 ) ,  
6 4 2  P . 2 d  1 3 6 1  ( 1 9 8 2 ) .

A u t h o r i t y  t o  s e n t e n c e  d e f e n d a n t .  —  
S e e  n o t e s  t o  A S  1 2 . 5 5 . 1 7 5  u n d e r  c a t c h l i n e  
" S e n t e n c i n g  a u t h o r i t y ,"  H e a t h c o c k  v ,  
S t a t e ,  C t .  A p p .  O p .  N o .  2 9 3  ( F i l e  N o .  6 8 0 3 ) ,  
6 7 0  P . 2 d  1 1 5 5  ( 1 9 8 3 ) .  S e e  a l s o  W i n f r e e  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 7 8  ( F i l e  N o .  
A - 1 5 6 ) ,  P . 2 d  ( 1 9 8 4 ) .

M a n i f e s t  i n j u s t i c e .  —  M a n i f e s t  i n j u s ­
t ic e  i s  b a s i c a l l y  a  s u b j e c t i v e  s t a n d a r d  
b e c a u s e  o f  t h e  p u r p o s e  t h a t  t h e  s t a n d a r d  
s e r v e s  i n  r e c o g n i z i n g  c a s e s  t h a t  w i l l  
i n e v i t a b l y  a r is e  i n  w h i c h  t h e  s u b j e c t i v e  

j u d g m e n t  o f  t h e  s e n t e n c i n g  c o u r t  s h o u l d  
t a k e  p r e c e d e n c e  o v e r  t h e  o b j e c t iv e  l i m i t s  
i m p o s e d  b y  s t a t u t e .  L l o y d  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  6 7 2  P . 2 d  
1 5 2  ( 1 9 8 3 ) .

T h e  j u d g e  d i d  n o t  c o m m i t  e r r o r  b y  
r e f u s i n g  t o  f i n d  m a n i f e s t  i n j u s t i c e  b a s e d  o n  
i m p o s i t i o n  o f  t h e  a d j u s t e d  p r e s u m p t i v e  
t e r m  i n  l i g h t  o f  t h e  t o t a l i t y  o f  t h e  c i r c u m ­
s t a n c e s .  L l o y d  v .  S t a t e .  C t .  A p p .  O p .  N o .  
3 0 7  ( F i l e  N o .  7 3 9 3 ) .  6 7 2  P . 2 d  1 5 2  ( 1 9 8 3 ) .

J u d g e  d i d  n o t  e r r  i n  f a i l i n g  t o  r e f e r  
d e f e n d a n t ' s  c a s e  t o  t h e  t h r e e - j u d g e  p a n e l  
t o  a l l o w  f u r t h e r  r e d u c t i o n  o f  d e f e n d a n t ' s  
s e n t e n c e  b a s e d  o n  h i s  l a c k  o f  p r io r  c r i m ­
i n a l  c o n v i c t i o n s .  L l o y d  v ,  S t a t e ,  C t .  A p p .  
O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  6 7 2  P . 2 d  1 5 2
( 1 9 8 3 ) .

J u d g e  d i d  n o t  a p p l y  a n  in c o r r e c t  s t a n ­
d a r d  i n  d e t e r m i n i n g  t h e  q u e s t i o n  o f  m a n i ­
f e s t  i n j u s t i c e  w h e n  h e  d e f i n e d  t h e  t e r m  a s  
" s o m e t h i n g  t h a t ' s  s h o c k i n g  t o  t h e  
c o n s c ie n c e ,"  a n d  r e m a n d  f o r  a p p l i c a t i o n  o f  
t h e  o b v i o u s  u n f a ir n e s s  s t a n d a r d  p r o p o s e d  
b y  d e f e n d a n t  w a s  u n w a r r a n t e d .  L l o y d  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  

P . 2 d  ( 1 9 8 3 ) .
A p p l i e d  i n  M c M a n n e r s  v .  S t a t e ,  C t .  

A p p .  O p .  N o .  1 2 3  ( F i l e  N o .  6 0 6 5 ) ,  6 5 0  P . 2 d  
4 1 4  ( 1 9 8 2 ) ;  S e a r s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
1 5 1  ( F i l e  N o .  6 6 9 2 ) ,  6 5 3  P . 2 d  3 4 9  ( 1 9 8 2 ) ;  
P e e t o  j k  v .  S t a t e ,  C t .  A p p .  O p .  N o .  1 7 8  ( F i l e  
N o .  i J 3 0 ) ,  6 5 5  P . 2 d  1 3 0 8  ( 1 9 8 2 ) ;  S e y m o r e  
v .  f t a t e ,  C t .  A p p .  O p .  N o .  1 9 6  ( F i l e  N o .  
6 9 9 5 ) ,  6 5 5  P . 2 d  7 8 6  ( 1 9 8 2 ) ;  S h a w  v .  S t a t e .  
C t .  A p p .  O p .  N o .  3 1 3  ( F i l e  N o .  7 5 6 1 ) ,  6 7 3  
P . 2 d  7 8 1  0 9 8 3 ) ;  W a l s h  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  3 3 8  ( F i l e  N o .  7 8 8 7 ) ,  6 7 7  P . 2 d  9 1 2  
( 1 9 3 4 ) .
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6 6 3  P . 2 d  9 6 7
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d  3 4 9  ( 1 9 8 2 1 ;  
N o .  1 7 8 1 P i l e  
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S t a t e d  i n  E r h a r t  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  1 8 5  ( F i l e  N o .  6 2 4 4 ) ,  6 5 6  P . 2 d  1 1 9 9
( 1 9 8 2 ) ;  S t a t e  v .  R a s t o p s o f f ,  C t .  A p p .  O p .  
N o .  2 2 8  ( F i l e  N o .  6 2 9 5 ) .  6 5 9  P . 2 d  6 3 0
( 1 9 8 3 ) ;  M a l d o n a d - -  v .  S t a t e .  C t .  A p p .  O p .  
N o .  3 4 9  ( F i l e  N o .  7 8 9 7 ) ,  6 7 6  P . 2 d  1 0 9 3
( 1 9 8 4 ) .

C i t e d  i n  J u n e b v  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  7 2  ( F i l e  N o .  5 6 0 6 ) .  6 4 1  P . 2 d  8 2 3  
( 1 9 8 2 ) ;  L a c q u e m e n t  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  8 5  ( F i l e  N o .  5 7 4 1 ) ,  6 4 4  P . 2 d  8 5 6  
( 1 9 8 2 ) ;  W o l f  v .  S t a t e ,  C t .  A p p .  O p .  N o .  9 9  
( F i l e  N o .  5 8 8 2 ) ,  6 4 7  P . 2 d  6 0 9  ( 1 9 8 2 ) ;  
G r i f f i t h  v .  S t a t e .  C t .  A p p .  O p .  N o .  1 5 4  ( F i l e  
N o .  6 2 3 3 ) ,  6 5 3  P . 2 d  1 0 5 7  ( 1 9 8 2 ) ;  N e a k o k  v .

S t a t e .  C t .  A p p .  O p .  N o .  1 6 3  ( F i l e  N o .  6 4 1 8 ) .  
6 5 3  P . 2 d  6 5 8  ( 1 9 8 2 ) ;  W r i g h t  v .  S t a t e .  C t .  
A p p .  O p .  N o .  2 0 4  ( F i l e  N o .  6 5 6 9 ) .  6 5 6  P . 2 d  
1 2 2 6  ( 1 9 8 3 ) ;  K o t e l e s  v . S t a t e ,  C t .  A p p .  O p .  
N o .  2 3 2  ( F i l e  N o .  6 7 8 2 ) ,  6 6 0  P . 2 d  1 1 9 9  
( 1 9 8 3 ) ;  L a n g t o n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
2 3 6  ( F i l e  N o s .  7 1 8 8 ,  6 2 4 7 ,  7 1 1 4 ) ,  6 6 2  P . 2 d  
9 5 4  ( 1 9 8 3 ) ;  W o o d s  v .  S t a t e ,  S u p .  C t .  O p .  
N o .  2 6 9 8  ( F i l e  N o .  6 1 8 0 ) ,  6 6 7  P . 2 d  1 8 4  
( 1 9 8 3 ) ;  M a a l  v .  S t a t e ,  C t .  A p p .  O p .  N o .  2 9 5  
( F i l e  N o .  7 0 7 6 ) ,  6 7 0  P . 2 d  7 0 8  ( 1 9 8 3 ) ;  S t a t e  
v .  L a P o r t e ,  C t .  A p p .  O p .  N o .  3 0 6  ( F i l e  N o s .  
7 2 2 0 ,  7 2 8 5 ) .  6 7 2  P . 2 d  4 6 6  ( 1 9 8 3 ) ;  F l i n k  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 7 0  ( F i l e  N o s .  
6 9 6 2 , 7 0 6 0 ,  P . 2 d  ( 1 9 8 4 ) .

Sec. 12.55.175. Three-judge sentencing panel, (a) There is cre­
ated within the superior court a panel of five superior court judges to 
be appointed by the chief justice in accordance with rules and for terms 
as may be prescribed by the supreme court. Three judges of the panel 
shall be designated by the chief justice as members. The remaining two 
judges shall be designated by the chief justice as first and second alter­
nates to sit as members in the event of disqualification or disability in 
accordance with rules as may be prescribed by the supreme court.

(b) Upon receipt of a record of proceedings under AS 12.55.165, the 
three-judge panel shall consider all pertinent files, records, and tran­
scripts, including the findings and conclusions of the judge wno 
originally heard the matter. The panel may hear oral testimony to 
supplement the record before it. If the panel finds that manifest injus­
tice would result from failure to consider relevant aggravating or 
mitigating factors not specifically included in AS 12.55.155 or from 
imposition of the presumptive term, whether or not adjusted for 
aggravating or mitigating factors, it shall sentence the defendant in 
accordance with this section. If the panel does not find that manifest 
injustice would result, it shall remand the case to the sentencing court, 
with a written statement of its findings and conclusions, for sentencing 
under AS 12.55.125.

(c) The three-judge panel may in the interest of justice sentence the 
defendant to any definite term of imprisonment up to the maximum 
term provided for the offense or to any sentence authorized under AS 
12.55.015.

(d) Sentencing of a defendant or remanding of a case under this 
section shall be by a majority of the three-judge panel. (§ 12 ch 166 
SLA 1978)

E d i t o r ’ s  n o t e s .  —  S e c t i o n  2 3 ,  c h .  1 6 6 ,  
S L A  1 9 7 8 ,  i n  s u b s e c t i o n  ( c ) ,  p r o v i d e s :  " A S
1 2 . 5 5 . 1 2 5  —  1 2 . 5 5 . 1 8 5 ,  e n a c t e d  i n  s e c .  1 2  
o f  t h is  A c t ,  a p p l y  o n l y  u p o n  c o n v i c t i o n  o f  
t h e  c r im e  o f  m u r d e r  i n  t h e  f ir s t  o r  s e c o n d  
d o g T e e ,  k i d n a p p i n g ,  o r  a n y  c r i m e  c l a s s i f i e d

a s  a  c la s s  A ,  B ,  o r  C  f e l o n y  o r  a  c la s s  A  o r  
B  m i s d e m e a n o r .  F o r  p u r p o s e s  o f  A S  
1 2 . 5 5 . 1 2 5 .  1 2 . 5 5 . 1 4 5 ,  a n d  1 2 . 5 5 . 1 5 5 .  t h e  
c o u r t  s h a l l  c o n s id e r  p r i o r  c o n v i c t i o n s  
w h e t h e r  c o m m i t t e d  b e f o r e ,  o n ,  o r  a f t e r  t h e  
e f f e c t iv e  d a t e  o f  t h i s  A c t ."

1J 1 4 9
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The Alaska Judicial Council found that presumptive sentencing caused only part 
of the increases in court felony trials and prison populations during the early 
1980s. A  one-hundred percent increase in the number of convicted offenders, and 
legislative reclassification of drug and sexual offenses contributed equally to high 
court caseloads and jail overcrowding. The Judicial Council's study was based on 
data about all 1984 felony case filings that resulted in a conviction and sentence. 
The data were provided by state agency computerized information systems, especially 
the Department of Law's PROMTS system. Department of Public Safety and Department 
of Corrections also contributed data for the report.

The study found that 14.3% of the offenders had been convicted after a trial. 
Nearly 20% of the 1984 offenders had a misdemeanor as their final, most serious 
charge of conviction. Only 2.8% of the convicted offenders pled guilty in a 
recorded plea bargain as an exception allowed under the Attorney General's 
prohibition of plea bargaining.

Sentence lengt'is for offenders were strongly related to the seriousness of the 
offense. The most serious offenses (Unclassified) received sentences ranging from 
87.9 months for sexual abuse of a minor I to 401.3 months for murder I. Class A 
offenses typically received sentences of about 5 years, Class B offenses were 
sentenced to about 2 years and Class C offenses to about 1 year. The study found 
that the presumptive sentencing scheme had, with few exceptions, resulted in 
consistent sentence lengths for most offenders.

The report found a 100% increase in the amount of prison time imposed between 
1980 and 1984. The study estimates that the increased numbers of convictions 
between 1980 and 1984 accounted for about 40% of the increased prison time in 1984. 
Legislative changes, including presumptive sentences for first-time felony offenders 
convicted of Class A  offenses and reclassification of sexual and drug offenses, 
accounted for another 40% of increased prison time. The balance of the increase was 
due to the fact that a higher percentage of 1984 offenders were convicted of serious 
crimes than were 1980 offenders.

Additional copies of the report are available upon request from the Alaska 
Judicial Council. Contact: Teresa W. C a m s ,  Acting Director, Alaska Judicial
Council, 1031 W. 4th Avenue, Suite 301, Anchorage, Alaska 99501, telephone 279-2526.
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F I G U R E  7
A l a s k a  F e l o n y  S e n t e n c e s :  1 9 8 4

C o m p a r i s o n  o f  M e a n  S e n t e n c e  L e n g t h  F o r  S e l e c t e d  O f f e n s e s  
b y  C l a s s  o f  O f f e n s e *

U N C L A S S I F I E D

K IDNAPP ING  101.8 (2)

Z :.l MURDER I 401 .3 (6) 
V s < ( 1 mURDER II 313.1 (7)/ / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / /  /  /  /  /  /  \  S \  S S N S \  \ N N S N S \ \ N N S S V \ S \ V S S S N N \ \ S S  S \  \  \  \  \  S N

v .v ̂ .'s'.-Xv : -- a SEXUAL ASSAULT I 99 .6  (32) 
SEX  ABUSE OF M INOR I 87 .9 (28)

C LA S S  A
M | | f f P f p | j p i f p f p p | f f f ^ P P f P f » i ^ ^ ^ ^ M A S S A U L T  I 82 .3  (12 )-

v I v V V V V l v V V y  m a n s l a u g h t e r  64.2 (10) 
ROBBERY I 63 .2 (33)

____________  ••••• M ICS 2N D  6 2 .8 (1 8 )
m m m  ; E 1 E E ~ ~ I a T T .  SEX  ASSAU LT  I 45 (2)

C LA SS  B
y rr; w)  u i.i '.'h.i.i.wi.iji.'m

\ N N N S \ S \ N N \/ / / / / / # • / / / /\ N \ \ N S \ \ N N \
ASS AU LT  II 27 .8  (24) 

RO BBERY II 27.1 (18) 
TH EFT  I 28 .8  (5) 

BURG LARY I 24 .0  (49) 
FO RG ERY I 24.0 (1)
|  SEX  A S S A U LT  II 28.7 (9)
SEX  ABU SE  II 26.1 (37)

C LASS  C

A SSAU LT  III 11.9 (55)
NEGLIGENT HOM IC IDE 14.3 (4)/  /  ✓ ✓ /\  S S \  \  \/ • — 

BURG LARY II 17.1 (57)
THEFT II 16.2 (55)
’  FORGERY II 17.2 (9)
CR IM  M ISCH IEF  II 14.3 (11)

M ICS 4TH 12.2 (26)
ATT. SEX ABUSE M INOR II 10.7 (3) 
SEX ABUSE M INO R  III 10.3 (41 

^  j  INCEST 36 .7  (3)
SEX  ASSAU LT  III 26 .0 (1)

SEX ABUSE M INOR BEFORE 10/17/83 24.4 (8)
PROMOTE CONTRABAND I 14.0 (4)

‘ Number of senlences is shown in parentheses. 
All sentence lengths are in months.

‘ Includes one sentence of 20 years (240 months)
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DRAFT BUDGET BRIEFING DOCUMENT 
U n i t e d  S ta te s  v .  A la s k a ,  No. 84 O r i g i n a l  (Dinkum Sands)

Synopsis

For FY 89 the  D epartm ent o f  Law seeks $ 7 0 0 ,0 0 0  f o r  the 

Dinkum Sands c a s e , th e  case w ith  perhaps the  g r e a t e s t  lo n g - te rm  
reven ue  p o t e n t i a l  f o r  th e  s t a t e .  As o f  September 30 , 1987, e s ­
crowed funds from  th e  lands a t  is s u e  in  th e  case ( le a s e  bonuses
and r e n t a l s  p lu s  i n t e r e s t )  t o t a l e d  $ 1 ,1 7 6 , 1 1 9 ,2 5 6 . 2 8 .  In  a d d i ­
t i o n ,  each o f  th e  d is p u te d  lan d  le a s e s  e n t i t l e s  th e  owner ( e i t h e r  
th e  U n i t e d  S ta te s  o r  A la s k a ,  as u l t i m a t e l y  a d ju d ic a te d  in  the  
a c t io n )  to  a s l i d i n g  s c a le  p ro d u c t io n  r o y a l t y  o f  betw een 16 2 /3  
p e rc e n t  and 65 p e rc e n t  o f  th e  o i l  and gas u l t i m a t e l y  produced . ,

Background

T h is  case p re s e n ts  th re e  s e p a ra te  s e ts  o f  iss u e s  r e l a t ­
in g  to  th e  ow nersh ip  o f  submerged lan d s  o f f s h o r e  A la s k a 's  N o r th
S lo p e . The Submerged Lands A ct o f  19 5 3 , 43 U .S .C .  1301 e t  s e q . ,
made a p p l i c a b l e  to  A la s k a  i n  s e c t io n  6(m) o f  th e  A la s k a  S ta teh oo d  
A c t ,  g r a n te d  to  th e  s t a t e  th e  submerged lands w i t h i n  i t s  seaward 
b o u n d a r ie s .  As a g e n e r a l  r u l e ,  the b o u n d a rie s  a re  th r e e  geo­
g ra p h ic  m i le s  seaward o f  th e  s t a t e ' s  " c o a s t  l i n e , "  d e f in e d  as 
" th e  l i n e  o f  o r d in a r y  low w a te r  a lo n g  t h a t  p o r t io n  o f  th e  coast 
w hich i s  i n  d i r e c t  c o n ta c t  w i t h  th e  open sea and th e  l i n e  m arking  
the  seaw ard  l i m i t  o f  in la n d  w a te r s ."



I n  19 79 , Che s t a t e  and f e d e r a l  governm ents d e s ire d  to  

le a s e  lands o f f s h o r e  th e  N o r th  S lo p e , b u t  c o u ld  n o t  agree  on th e  
a p p l i c a t i o n  o f  th e  Submerged Lands A ct to  th e  a r e a .  An a c t io n  to  
d ete rm in e  t i t l e  was f i l e d  under th e  U n ite d  S ta te s  Supreme C o u r t 's  
o r i g i n a l  j u r i s d i c t i o n ,  and an i n t e r i m  agreem ent was e n te re d  p e r ­
m i t t i n g  le a s in g  o f  the  lan d s  p en d in g  f i n a l  a d j u d ic a t io n  o f  ow ner­
s h ip .  The case was r e f e r r e d  by th e  C o u rt  to  a S p e c ia l  M a s te r ,  J .  
K e i t h  Mann, th e  Academic Dean o f  S ta n fo rd  Law S c h o o l,  f o r  t r i a l  
and a recommended d e c is io n .  The Supreme C o u r t ,  how ever, w i l l  

make th e  f i n a l  a d j u d i c a t i o n .

A t o t a l  o f  f i f t e e n  s e p a r a te  and d i s c r e t e  l e g a l  ques­
t io n s  have been i d e n t i f i e d  by th e  p a r t i e s  as r e q u i r i n g  r e s o l u ­
t i o n .  However, th e y  can be s e p a ra te d  in t o  t h r e e  b a s ic  c a te g o ­
r i e s :  (1 )  the  " e n c la v e  is s u e s ;"  (2 )  is  Dinkum Sands an is la n d ? ;  
and (3 )  c o u n te rc la im  is s u e s .  Each c a te g o ry  w i l l  be d e s c r ib e d  in  

t u r n .

1 . The " e n c la v e  i s s u e s ."  These q u e s t io n s  r e l a t e  to  
a p p l i c a t i o n  o f  th e  Submerged Lands A ct to  c h a in s  o f  n e a r -s h o re  

b a r r i e r  i s la n d s .  The U n i te d  S ta te s  contends t h a t  th e  co as t  l i n e  
o f  th e  m a in lan d  and o f  each i n d i v i d u a l  is la n d  sh o uld  be used to  
g e n e ra te  the  t h r e e - i r i l e  l i n e s  d e l i m i t i n g  A la s k a 's  submerged la n d  
ow nersh ip . Where a b a r r i e r  i s l a n d  c h a in  is  more th a n  s ix  m i le s

-  2  -



o f f s h o r e ,  w hich  is  th e  case d i r e c t l y  o f fs h o r e  Prudhoe Bay, t h i s  
" s t r i c t  a p p l i c a t io n  o f  th e  method o f  a rcs  and c i r c l e s "  would  r e ­
s u l t  i n  f e d e r a l  ow nership  o f  th e  " e n c la v e s "  betw een th e  s t a t e -  
owned t h r e e - m i le  b e l t s  measure from  th e  m a in lan d  and th e  i n d i v i d ­
u a l  is la n d s .  The s t a t e  contends t h a t ,  where th e  is la n d s  i n  a 
c h a in  a re  le s s  th a n  te n  m i le s  a p a r t  (as th e y  a re  a lo n g  most o f  
th e  N o r th  S lo p e , in c lu d in g  o f f s h o r e  Prudhoe B a y ) ,  " s t r a i g h t  b a s e ­
l in e s "  co n n e c tin g  th e  e n d p o in ts  o f  th e  is la n d s  c o n s t i t u t e  th e
seaward l i m i t  o f  in la n d  w a te rs  and t h e r e f o r e  a re  p a r t  o f  th e

•
s t a t e ' s  c o as t  l i n e ,  and th e  s t a t e ' s  t h r e e - m i le  b e l t  sh o u ld  be 
measured from  tho se  s t r a i g h t  b a s e l in e s  and o n ly  th e  seaward shore  
o f  th e  is la n d s ,  w i t h  th e  s t a t e  owning a l l  o f  th e  lan d s  betw een  
the  m a in lan d  and th e  i s la n d s ,  in c lu d in g  th e  d is p u te d  " e n c la v e s ."

I n  a d d i t i o n ,  s e c t io n  2 o f  the  S ta teh o o d  A c t  p ro v id e s  
t h a t  th e  s t a t e  " s h a l l  c o n s is t  o f  a l l  th e  t e r r i t o r y ,  t o g e t h e r  w i t h  
th e  t e r r i t o r i a l  w a te rs  a p p u rte n a n t  t h e r e t o ,  now in c lu d e d  i n  th e  
T e r r i t o r y  o f  A la s k a ."  The s t a t e  contends t h a t  th e  U n i te d  S ta te s  
co n s id e re d  a l l  such "e n c la v e s "  as u n d e r ly in g  t e r r i t o r i a l  w a te rs  
a t  th e  t im e  o f  A la s k a 's  a d m is s io n , and t h e r e f o r e  th e y  w ere w i t h i n  
our seaward b o u n d a rie s  on th e  d a te  o f  s ta te h o o d  and s t a t e  owner­
sh ip  a c c o r d in g ly  v e s te d  a t  t h a t  t im e .  The U n i te d  S ta te s  d i s ­
agrees  .
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On these  is s u e s ,  we had to  re s e a rc h  and p re p a re  a d e ­
t a i l e d  ch ro n o lo g y  o f  th e  U n i te d  S t a t e s '  m a r it im e  d e l i m i t a t i o n
p r a c t i c e ,  b o th  dom estic  and in  i n t e r n a t i o n a l  r e l a t i o n s ,  to  show 
t h a t  th e  U n i te d  S ta te s  had n e v e r  used s t r i c t  a p p l i c a t io n  o f  th e
method o f  a rcs  o f  c i r c l e s  u n t i l  lo n g  a f t e r  A la s k a 's  a d m iss io n .
The r e s u l t s  o f  our re s e a rc h  a re  summarized on the  a t ta c h e d  g ra p h ­
i c  t i m e l i n e ,  w h ich  shows t h a t  th e  U n i te d  S ta te s  a f f i r m a t i v e l y  
r e je c t e d  t h a t  method on two o c c a s io n s ,  once b e fo re  and once a f t e r  
A la s k a 's  ad m is s io n , and d id  n o t  employ i t  f o r  e i t h e r  dom estic

ft
Submerged Lands A c t  purposes o r  in  i t s  f o r e ig n  r e l a t i o n s  u n t i l  
lo ng  a f t e r  our r i g h t s  c i t h e r  v e s te d  o r  d id  n o t  v e s t .  We a ls o  had 
to  p re p a re  e x p e r t  w itn e s s e s  on th e  a p p l i c a t io n  o f  s t r a i g h t  b a s e ­
l i n e s  to  g e o g ra p h ic  s i t u a t i o n s  l i k e  t h a t  p re s e n te d  o f f s h o r e  th e  
N o rth  S lo p e ,  and depose and c ro s s -e x a m in e  e x p e r t  w itn e s s e s  c a l l e d  

by th e  U n i te d  S t a t e s .

I f  the  s t a t e  p r e v a i l s  on any o f  the  "e n c la v e  is s u e s "  
under any th e o ry ,  we w i l l  r e c e iv e  v i r t u a l l y  a l l  o f  th e  escrowed

i
funds and w i l l  be e n t i t l e d  to  p ro d u c t io n  r o y a l t i e s  from  v i r t u a l l y  
a l l  o f  th e  d is p u te d  lan d s  c u r r e n t ly  under le a s e  i f  com m ercia l 
p ro d u c t io n  e v e r  commences.

2 . Is  Dinkum Sands an is la n d ?  R ig h t  in  th e  m id d le  o f  
the  b a r r i e r  i s la n d  c h a in  o f f s h o r e  Prudhoe Bay i s  a sand and
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g r a v e l  fo rm a t io n  named Dinkum Sands. A p p ro x im a te ly  25 p e r c e n t  o f  
th e  escrowed funds and p o t e n t i a l  p ro d u c t io n  r o y a l t i e s  a re  a t t r i b ­
u t a b le  to  th e  lands w i t h i n  t h r e e  m i le s  o f  Dinkum Sands. Owner­
s h ip  o f  th e s e  d is p u te d  la n d s  tu rn s  on w h e th e r  Dinkum Sands is  o r  
i s  n o t  above mean h igh  t i d e  - -  i . e . ,  w h e th e r  i t  i s  an i s l a n d .  I f  
i t  i s ,  th e  s t a t e  owns t h e  d is p u te d  la n d s ;  i f  i t  is  n o t ,  th e  
U n ite d  S ta te s  owns them (u n le s s  th e  s t a t e  p r e v a i ls  on t h e  " e n ­
c la v e  i s s u e s , "  in  which case  th e  s t a t e  w ould  own them i r r e s p e c ­
t i v e  o f  Dinkum Sands' s t a t u s  as an i s l a n d ) .

I n  1 9 8 0 -8 1 ,  th e  s t a t e  and f e d e r a l  governments c o l l e c ­
t i v e l y  sp en t a p p ro x im a te ly  $5 m i l l i o n  to  m o n ito r  Dinkum Sands and 
d e te rm in e  w h e th e r  i t  i s  o r  i s  n o t  above th e  l e v e l  o f  mean h ig h  
t i d e .  The d a ta  showed t h a t ,  a t  l e a s t  d u r in g  th a t  p e r i o d ,  i t  
ranged  betw een 3 inches and two f e e t  be low  th e  l e v e l  o f  mean h ig h  
t i d e .  In d e p en d en t s t a t e  m o n i to r in g  in  1983 , however, fo u n d  i t  
betw een 3 inches and 3 f e e t  above th e  l e v e l  o f  mean h ig h  t i d e .  
M o re o v e r ,  th e  v a lu e  (datum ) f o r  mean h ig h  t i d e  was d eve lo p ed  from  
o n ly  12 months o f  o b s e r v a t io n s ,  w h i le  19 ye ars  o f  o b s e rv a t io n s  
a re  r e q u i r e d  f o r  a t r u l y  a c c u r a te  c a l c u l a t i o n  o f  t h a t  datum. 
F i n a l l y ,  i t  was d is c o v e re d  t h a t  th e  h ig h  p o in t  o f  the f e a t u r e  
m ig ra te s  as a r e s u l t  o f  g eo m o rp h o lo g ic  processes  ( e . g . ,  i c e  push; 
storm  su rg e ; v a r i a t io n s  i n  sed im ent t r a n s p o r t ;  e t c . )  and is  
dependent on subs ’r r  e in c o r p o r a te d  "a n n u a l ic e "  len ses  w hich
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m elc e v e ry  y e a r .  The U n ite d  S ta te s  c la im s  t h a t  t h is  " l a c k  o f  
permanence" as to  both  h o r i z o n t a l  l o c a t i o n  and v e r t i c a l  e l e v a t i o n  
d i s q u a l i f i e s  i t  as an is la n d .

On t h i s  is s u e , we w e re  r e q u i r e d  to  p re p a re  ex p e rt  w i t ­
nesses on b a r r i e r  is la n d  f o r m a t io n ,  co m p u ta tio n  o f  the  t i d a l  d a ­
tum, a p p l i c a t i o n  o f  th a t  datum  to  Dinkum Sands, geom orphologic  
processes  in  th e  A r c t i c ,  h i s t o r i c  mapping and c h a r t in g  o f  th e  
f e a t u r e ,  and depose and c ro s s -e x a m in e  th e  f e d e r a l  g o v ern m en t 's  
e x p e r t  w itn e s s e s  in  these a r e a s  as w e l l .  I n  a d d i t i o n ,  we had  to  
i d e n t i f y  p e r c i p i e n t  eyew itn e sses  who had v i s i t e d  the a re a  and 
c o u ld  r e l a t e  t h e i r  p erso n a l o b s e r v a t io n s ,  and depose and c r o s s -  
examine b o th  th e  f e d e r a l  g o v e rn m e n t 's  e y e w itn e s s e s  and e y e w i t ­
nesses p re s e n te d  by the I n u p i a t  Community o f  th e  North  S lo p e  
( IC A S) and U kpeagvik  In u p ia t  C o r p o r a t io n  ( U I C ) . (ICAS and UIC  
had been p e r m i t t e d  to  in te r v e n e  pending  r e s o l u t i o n  o f  t h e i r  c l a i m  
t h a t  ANCSA d id  n o t  e x t in g u is h  t h e i r  a b o r i g i n a l  t i t l e  to  the o u t e r  
c o n t i n e n t a l  s h e l f .  Under t h e i r  th e o r y ,  t h i s  d is p u te  is  b e tw e e n  
A la s k a  and th e  I n u p ia t s .  T h e i r  c la im  now has been d en ied , and 
th e y  a re  no lo n g e r  p a r t ie s  to  th e  c a s e . )

3 .  C o u n te rc la im  i s s u e s . When th e  s t a t e  f i l e d  i t s  a n ­
sw er, we a ls o  f i l e d  a c o u n te rc la im  a g a in s t  th e  U n i te d  S ta tes  w i t h  
re s p e c t  to  fo u r  is s u e s :  (1 )  W h e th e r  th e  p r e -s ta te h o o d  w ith d r a w a l
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and r e s e r v a t i o n  o f  N aval P e tro le u m  Reserve No. 4 ( P e t .  4 , now th e  
N a t io n a l  P e tro le u m  Reserve A la s k a  o r  NPRA) d e fe a te d  A la s k a 's  t i ­
t l e  to  the  submerged lands w i t h i n  i t s  e x t e r i o r  b o u n d a ries ;  ( 2 )  
w h e th e r  th e  p r e -s ta te h o o d  w i t h d r a w a l  and r e s e r v a t i o n  f o r  the A r c ­
t i c  N a t io n a l  W i l d l i f e  Refuge (ANWR) d e fe a te d  th e  s t a t e ' s  t i t l e  to  
th e  submerged lan d s  u n d e r ly in g  th e  c o a s t a l  lagoons between th e  
Canning R iv e r  and th e  Canadian b o r d e r ;  (3 )  w h e th e r  th e  1975 e x ­
t e n s io n  o f  th e  ARCO dock is  p a r t  o f  th e  s t a t e ' s  c o a s t  l i n e ;  ana  
( 4 )  w h e th e r  th e  so u th ern  p o r t io n  o f  H a r r is o n  Bay i s  a j u r i d i c a l  
b ay and t h e r e f o r e  in la n d  w ate rs  o f  th e  s t a t e .

T h e re  a re  no escrowed funds dependent on th e  outcome o f  
th e s e  is s u e s ,  and i t  appears t h a t  th e  u l t i m a t e  v a lu e  o f  the  la n d s  
a t  is s u e  under these  q u e s tio n s  does n o t  approach  t h a t  o f  th e  
la n d s  a t  is s u e  under the  f i r s t  two s e ts  o f  is s u e s  (a l th o u g h  th e  
ANWR lagoon  lan d s  appear to  have s i g n i f i c a n t  p o t e n t i a l ) . A c c o rd ­
i n g l y ,  we w i l l  n o t  d iscuss th e  p e r t i e s '  v a r io u s  l e g a l  c o n te n ­
t i o n s  .

Cu r r e n t  S ta tu s

A l l  o f  th e  issues h ave  been f u l l y  t r i e d ,  b r ie f e d  and  
arg u ed  b e fo r e  th e  S p e c ia l  M a s te r ,  and we a re  a w a i t in g  h is  r e p o r t  
and recommended d e c is io n .  He has g iv e n  no i n d i c a t i o n  when h is
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re p o r t  w i l l  be f in a l i z e d .  We a re  p re s s in g  him to  com plete i t ,

a lth o u g h  we must do so w ith  ca u tio n  s in c e  we do n o t want to

p re ju d ic e  our case by o ffen d in g  him.

In  the  meantime, however, cases  in v o lv in g  o th e r  s t a te s  

in  which s im ila r  is s u e s  a re  p re se n te d  r e q u ir e  co n tinued  a c t i v i t y .

The most s ig n i f i c a n t  of th e se  i s  a case  in v o lv in g  th e  S ta te  of 

M is s is s ip p i which p re se n ts  is s u e s  s im ila r  to  th e  "en c lav e  is s u e s "  

d e sc rib ed  above. We are  r e lu c ta n t  to  have th e  Supreme Court de- 

c id e  th e  i s s u e s ,  th e  most s ig n i f i c a n t  m o n e ta rily  in  our ca se , 

only  on th e  b a s is  o f f a c ts  and argum ents p re se n te d  by 

M is s is s ip p i .  ;

Once the  S p ec ia l M a s te r 's  r e p o r t  i s  f i l e d  w ith  th e  Su­

preme C ourt, e i th e r  p a r ty  may f i l e  "e x c ep tio n s"  w ith  th e  Court - -

i . e . ,  a b r i e f  argu ing  why th e  S p ec ia l M a s te r 's  recommended d e c i­

sio n  should  n o t be accep ted . The o th e r  p a r ty  may f i l e  a

resp o n se , in  which case th e  m a tte r  i s  s e t  on fo r  argum ent. I t  is

expected  th a t  e i th e r  the U nited  S ta te s  o r th e  s t a t e ,  or p o ss ib ly  

b o th , w i l l  f i l e  ex c ep tio n s . From th e  tim e ex c ep tio n s  a re  f i l e d ,  

i t  w i l l  p robably  take between e ig h t and tw elve months fo r  a f in a l  

ru l in g  by th e  C ourt, w ith  a f i n a l  decree  e n te re d  s h o r t ly  th e r e ­

a f t e r .
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Budget

The $700,000 ex p e n d itu re  proposed fo r  FY 89 c o n s is ts  of 

th e  fo llo w in g :

O utside co u n se l (Washburn & Kemp) $200,000

P re p a ra tio n  o f b r i e f s $ 25,000

A la s k a 's  sh a re  o f S p ec ia l M a s te r 's  
c o s ts  and fe e s $400,000

C ontingency (o th e r  c a se s , e t c . ) $ 75,000

TOTAL $700,000
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U.S.C.S. U.S. Coast Survey SLA Submerged Lands Act
DOS Department of State FCMA Fishery Conservation & Management Act

This chart accompanies the Brief of the State of Alaska 
in Reply to the Post-Trial Memorandum of the United States 
on Questions 2. 3. 4. 12. 13 and 15 of the Joint Statement of 
Questions presented and Contentions of the Parties, liled with 
the Special Master in the spring of 1986.

References such as “(P. 17)" are to the Chronological Outline 
of Relevent Events in American Foreign Policy with Respect 
to the Delimitation of the Territorial Sea and other Maritime 
Zones. 1782-1985. filed by Alaska with the Special Master 
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citations to the evidence and to matters which may be judicially 
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M  tip S u p r a t t *  (Enuil o f  %  I m t e h  S t a t e s  

October Term, 1979

No. 84, Original 

United States of America, plaintiff 

v.
S t a t e  o f  A l a s k a

BEFORE THE SPEC IAL MASTER

JOINT STATEMENT OF QUESTIONS PRESENTED 
AND CONTENTIONS OF THE PARTIES

INTRODUCTION

1. The United States and the State of Alaska 
jointly submit this statement of the questions pre­
sented by the Complaint of the United States and the 
Counterclaim of Alaska in this case, together with 
the contentions of the parties on each question. The 
submission is designed to aid the Special Master 
in identifying, with more particularity than do the 
pleadings, the issues in dispute and the legal theories
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upon which each litigant relies. At the same time, 
the parties are making disclosure to each other and 
intend hereby to restrict themselves to the conten­
tions outlined and those fairly comprised within the 
present statement.

2. To aid the Special Master in identifying the 
disputed submerged lands in what is referred to 
herein as “the leased area,” the parties now tender a 
copy of the map annexed to an Interim Agreement 
entered on October 26, 1979 (Appendix I, infra).
In accordance with the provisions of that Interim 
Agreement, the parties are bound to accept the low- 
water lines and the three-mile projections d ra w  on 
that map as fixed “for all relevant periods in the 
past and through the date of a final judicial determi­
nation” in this case. So, also, the map has been 
agreed to accurately indicate, for all relevant times, 
the location of the Arco Pier and the formation 
know  as Dinkum Sands and the three-mile projec­
tions from those features. There is, however, no 
agreement as to the controlling date or dates for de­
termining whether Dinkum Sands is part of the 
coast of Alaska and that matter may be disputed.

The parties have not reached agreement on a 
single definition and depiction of the coastline off the 
Petroleum Reserve and the Arctic Wildlife Range, 
effective for all relevant periods, but expect to do 
so. At that time, we will submit appropriate maps 
depicting the disputed submerged lands in those s 
areas.

3. We also append, for the convenience of the 
Special Master, the relevant provisions of law re-
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ferred to: portions of the Submerged Lands Act of 
1953, made applicable to Alaska by the Alaska State­
hood Act in 1959 (App. A ) ; pertinent Articles of 
the international Convention on the Territorial Sea 
and the Continguous Zone (App. B ) ; a Regulation 
of the United States Corps of Engineers relating to 
permits for structures affecting the limits of the 
territorial sea (App. C ) ; the Emergency Permit re­
lating to the Arco Pier extension (omitting irrele­
vant provisions) (App. D ) ; Executive Order No. 
3797-A of February 27, 1923, creating Naval Pe­
troleum Reserve No. 4 (App. E ); the Notice of 
Proposed Withdrawal and Reservation dated Jan­
uary 14, 1958, reciting an application to create the 
Arctic National Wildlife Range (omitting irrelevant 
land descriptions) (App. F ) ;  Public Land Order 
2214, dated December 6, 1960, establishing the 
Arctic National Wildlife Range (with like deletions) 
(App. G.); and a Regulation of the Department of 
the Interior relating to* the effect of applications for 
withdrawal of public lands (App. H).

QUESTIONS PRESEN TED  AND CONTENTIONS

Question 1: Should A laska’s Motion for Leave to File its 
Counterclaim be granted?

The United States and the State of Alaska both 
support the Motion. Plainly, the Court has jurisdic­
tion to entertain the Counterclaim. 28 U.S.C. 1251 
(b )(2 ). The sovereign immunity of the United 
States in respect of a claim of this kind has been 
waived by 28 U.S.C. 2409a and the waiver embraces
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an original action in this Court. California v. Ari­
zona, 440 U.S. 59 (1979). The exercise of that ju­
risdiction in this instance is appropriate, in the view 
of both parties. The Court has intimated that dis­
putes under the Submerged Lands Act between the 
United States and a State should be begun here. 
United States v. Alaska, 422 U.S. 184, 186 n.2 
(1975); United States v. Louisiana, 363 U.S. 1, 85 
n.143 (1960). With the sinj ’ exception of the 
earlier Alaska case just cited, every such contro­
versy has been resolved in an original action in this 
Court—with or without the assistance of a Special 
Master. In this very case, the Court has granted 
the United States leave to file its original Com­
plaint and there is no reason why Alaska’s Counter­
claim should not receive like treatment. Although 
the issues raised by the Counterclaim are independent 
of those presented by the Complaint, they arise under 
the same statutoiy and constitutional provisions and 
involve offshore submerged lands adjacent to those 
that are the subject matter of the Complaint. Ju­
dicial economy is served by consolidating the several 
submerged lands disputes off the North Slope of 
Alaska in a single case before the same tribunal.

In the circumstances, both parties urge the Special 
Master to proceed to hear the Counterclaim on the 
merits, without first submitting an interim Report to 
the Court on the Motion for Leave to File and await­
ing the Court’s final ruling. No doubt, the Master 
is free to seek the Court’s decision now. But, in the
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present situation, that would substantially delay pro­
ceedings and is, in our view, entirely unnecessary. 
The Court’s initial Order of February 19, 1980 in 
this case expressly authorizes the Special Master to 
deal with “additional pleadings.” The subsequent 
Order referring the Motion for Leave to File Coun­
terclaim may be read as indicating the Court’s view 
that such matters are for the Special Master to 
determine, subject only to the Court’s ultimate re­
view when the Master has fully concluded his task. 
That is the approach recently followed by Judge 
Harper, as Special Master, in California v. Arizona 
and United States, No. 78, Original, in which he 
permitted Arizona to file a Cross-Claim against the 
United States and is hearing it on the merits with­
out any Report to the Court. A like procedure was 
adopted by Judge Tuttle, as Special Master, in Ari­
zona v. California, No. 8, Original, when, without 
submitting the. matter to the Court, he permitted five 
Indian Tribes ter intervene, and the attempt to obtain 
interlocutory review of his action was rejected by the 
Court Order of January 7, 1980. Here, moreover, 
the acquiescence of all parties and the obvious ap­
propriateness of entertaining the Counterclaim leave 
no doubt as to the Court’s ultimate ruling.

■3
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Question 2: Should the extent of A laska’s submerged lands 
in the leased area be determined on the basis of 
“s tra igh t baselines?”

Under the doctrine .of Pollard’s Lessee v. Hagan, 
44 U.S. (3 How.) 212 (1845), as explained in later 
cases, every State, upon its admission to the Union, 
is vested by the Constitution with title to the beds of 
all inland navigable waters within State boundaries 
which previously have not been appropriated by the 
United States or alienated to others. This includes 
submerged lands underlying offshore waters that are 
properly characterized as “inland.” The Submerged 
Lands Act (unnecessarily, it may be) confirms this 
grant, with a like exception. In the leased area (un­
like the situation off the Petroleum Reserve, see Ques­
tion 8, and the Arctic Wildlife Range, see Question 
9), there is no claim that any “inland” offshore sub­
merged lands were reserved or alienated before 
Alaska became a State. Accordingly, Alaska is en­
titled, inter alia, to all submerged lands underlying 
“inland” waters off'the shore of the State.

Additionally, the Submerged Lands Act grants to 
coastal States the offshore submerged lands within 
their “boundaries,” as there defined. There is no 
dispute that this grant includes lands within three 
miles of the “coast line,” defined as “the line of low 
water along that portion of the coast which is in 
direct contact with the open sea and the line mark­
ing the seaward limit of inland waters.” The parties 
do not agree, however, whether, in a situation like 
that presented here, the so-called “3-mile rule” ex­
cludes areas shoreward of a fringe of islands which
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belong to the State. At all events, in measuring the 
Submerged Lands Act grant to Alaska, it may be 
relevant to fix the “seaward limit of inland waters.”

The parties agree that the principles of the inter­
national Convention on the Territorial Sea and the 
Contiguous Zone have some application to this de­
termination. However, they disagree on the way 

-those principles should be applied to the issues pre­
sented in this case and on the extent to which those 
principles, as applied by the United States in its 
dealings with other countries, control resolution of 
these issues.

The international Convention permits, but does 
not require, a coastal nation to draw “straight base­
lines” joining offshore islands and to employ those 
lines as its “coastline” for purposes of marking the 
seaward limit of its inland waters, when a not too 
distant “fringe” of barrier islands shields its main­
land coast. That is the situation in the leased area. ^  
However, the United States has chosen not to draw 
straight baselines in this area (or any other). The 
question is whether this international stance gov­
erns this domestic controversy in the particular cir­
cumstances presented here.

The United States contends that the decision of Ch
its Executive Branch not to draw straight baselines /
to mark the seaward limit of its inland waters for 
international purposes is controlling in this litiga­
tion, at least in the absence of any indication that it 
had earlier adhered to a firm and continuing inter­
national policy to enclose inland waters within bar-
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rier islands and later abandoned that stance solely 
to gain advantage in a lawsuit to the detriment of 
a State (like Alaska), which is denied. Accordingly, 
the United States submits that the disputed lands 
which Alaska claims as being within boundaries 
determined on the basis of straight baselines do not 
belong to Alaska.

The State of Alaska contends (1) that the present 
international stance of the United States in this re­
spect is not binding in this litigation; (2) that, be­
fore Alaska was admitted to the Union, the United 
States determined that it would be appropriate to 
delimit inland waters in the leased area by drawing 
straight baselines; (3) that Alaska entered the 
Union with its seaward boundaries in the leased area 
determined on the basis of straight baselines; and 
(4) that the United States is bound by that deter­
mination. Accordingly, Alaska submits that the sub­
merged lands which it claims as being within bound­
aries determined on the basis of straight baselines 
belong to it.

Question 3: Do the submerged lands between the mainland 
and the barrier islands in the leased area (in­
cluding areas more than three miles from any 
upland) belong to Alaska on the ground that 
they underlie inland waters?

If the “straight baseline” contention is not ac­
cepted, the question remains whether all the sub­
merged lands shoreward of the barrier islands in the 
leased area nevertheless belong to Alaska on the 
ground that they underlie “inland” waters of the State.
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The United States contends that the submerged 
lands shoreward of the barrier islands in the leased 
area do not underlie inland waters, but, rather, areas 
of territorial sea and high seas, and that, insofar as 
those lands are more than three miles from the coast 
line of the mainland or any island, they do not be­
long to Alaska. It subm "s (1) that, with the single 
exception of so-called “historic waters”, the only 
waters (at least in the case of Alaska) that qualify 
as inland for purposes of the Pollard rule or the 
Submerged Lands Act are those that satisfy the 
criteria of the international Convention; and (2) 
that the waters between the mainland and the barrier 
islands in the leased area—whether or not the 
Dinkum Sands formation is a part of Alaska’s coast 
line—do not satisfy the Convention criteria for in­
land waters (except under a straight baseline theoiy, 
which the United States contends is inapplicable; see 
Question 2). To the extent that the criteria of the 
international Convention do not control resolution of 
this issue, the United States denies that Congress con­
sidered the waters in question as inland.

The State of Alaska contends that the submerged 
lands between the mainland and the barrier islands 
in the leased area underlie waters which Congress 
considered inland waters at the time Alaska was ad­
mitted to the Union. Accordingly, Alaska submits
(1) that those lands vested in Alaska at the moment 
of statehood under the Pollard rule—whether or not 
the Dinkum Sands formation is a part of Alaska’s 
coast line (see Question 5), but all the more so if it
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is—and cannot be divested by any subsequent change 
of law; and (2) that the same result obtains under 
the Submerged Lands Act. Alternatively, to the ex­
tent that the criteria of the international Conven­
tion govern this domestic controversy (which is de­
nied), Alaska contends that the waters in question 
qualify as inland under the Convention.

Question 4: I f  they do not underlie inland w aters of A laska, 
do the submerged lands between the m ainland 
and the barrier islands in the leased area which 
are more than three miles from any upland, 
but are to ta lly  surrounded by submerged lands 
owned by Alaska, belong to Alaska on the 
ground th a t they lie within Alaska’s most sea­
ward contiguous boundary?

As already noted (see Question 2), the Submerged 
Lands Act granted to Alaska the submerged lands 
within its “boundaries,” as defined in the Act. There 
is no dispute that this grant includes lands within 
three miles of Alaska’s coast line, including (at 
minimum) the lands within three miles of the main­
land and a three-mile belt around islands. A literal 
application of a three-mile limitation in the leased 
area produces a small “enclave” of submerged lands 
totally surrounded by submerged lands which both 
parties agree belong to Alaska, and another larger 
such enclave if the Dinkum Sands formation is an 
island forming a part of Alaska’s coast line (see 
Question 5). The question is whether, in this situa­
tion, such enclaves should be treated as within the 
grant to Alaska on the ground that they are land­
ward of Alaska’s most seaward contiguous boundary
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under the Act, regardless of the international status 
of such enclave waters (but assuming that they are 
not part of Alaska’s inland waters), or on the ground 
that they underlie territorial waters.

The United States contends (1) that the Act con­
tains a three-mile limitation on the distance which 
Alaska’s boundaries may extend seaward from the 
coast line; (2) that the international Convention con­
tains the same limitation on the distance which the 
United States may claim its territorial sea extends 
seaward (so long as it adheres to a 3-mile rule and does 
not adopt straight baselines); (3) that such enclaves 
are areas of high seas under the international Con­
vention; and (4) accordingly, that the submerged 
lands underlying them do not belong to Alaska. Ad­
ditionally, the United States contends that, even if 
these enclaves are part of the territorial sea of the 
United States, the submerged lands underlying them 
do not belong to Alaska because the Submerged 
Lands Act grant is limited to submerged lands with­
in three miles of the coast line (including the coast 
line on the landward side of islands) and does not 
include such enclaves.

The State of Alaska contends that such enclaves, 
e’-en if they do not underlie Alaska’s inland waters, 
are nevertheless included in the Submerged Lands 
Act grant to Alaska. It submits (1) that—except 
in situations governed by Section 5 of the Act (con- 
cededly not relevant in the leased area)—the Sub­
merged Lands Act cannot be construed to create en­

I
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claves of federal lands shoreward of Alaska's most 
seaward contiguous boundary and wholly surrounded 
by submerged lands concededly belonging to the 
State; (2) that the status of such enclaves as areas 
of high seas under the international Convention is 
irrelevant for purposes of the Submerged Lands Act 
grant to Alaska; (3) that, in any event, the inter­
national Convention should be construed as treating 
such enclaves as part of the surrounding territorial 
sea and not as areas of high seas; and (4) that the 
whole of the submerged lands underlying the terri­
torial sea, of whatever dimensions, belongs to Alaska. 
Additionally, Alaska contends that the coast line on 
the landward side of islands is not a part of Alaska’s 
coast line under the Submerged Lands Act if deter­
mining Alaska’s boundaries from the coast line on the 
open sea side of islands results in a single conting- 
uous boundary.

Question 5 :  Is  the fo rm a t io n ,kn ow n  as D inkum  Sands an 
is land constituting pa rt  o f  A la s k a ’s coast line 
f o r  purposes o f  de lim it ing A la s k a ’s  o f fsho re  
submerged lands?

The status,of the Dinkum Sands formation as an 
island forming part of Alaska’s coast line for pur­
poses of delimiting Alaska’s offshore submerged 
lands is disputed. As part of this inquiry, the parties 
agree that the relationship of the Dinkum Sands 
formation to the mean tidal planes of the Beaufort 
Sea must be determined. The parties are negotiat­
ing a monitoring agreement which, it is anticipated, 
will lead to a set of stipulated facts on this question.
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But it is probable that a dispute will remain as to 
effect of the Dinkum Sands formation in delimiting 
the offshore submerged lands belonging to Alaska.

The United States contends (1) that the principles 
set out in the international Convention control resolu­
tion of this issue; and (2) that the Dinkum Sands 
formation is not an island forming a part of the 
coast line for purposes of measuring the territorial 
sea under the Convention, because it does not qualify 
as “a naturally formed area of land, surrounded by 
water, which is above water a t high tide,” but is, at 
best, a “low-tide elevation,” defined as “a naturally 
formed area of land which is surrounded by and 
above water at low-tide but submerged at high tide,” 
which enjoys no territorial sea of its own when, as 
here, it lies outside the territorial sea measured from 
the mainland or any island; and (3) that, accord­
ingly, the Dinkum Sands formation and the sub­
merged lands .‘underlying a three-mile belt around 
the formation, and not within three miles of the 
mainland or any island, do not belong to Alaska. The 
United States further contends that the Dinkum 
Sands formation does not qualify as an island for any 
relevant purpose or any relevant period, even if 
(which is not admitted) the formation rises above 
the level of mean high water during portions of each 
year. In the alternative, the United States contends 
that the Dinkum Sands formation has no effect on 
the extent of Alaska’s submerged lands for such 
periods as it is submerged at mean high tide.
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The State of Alaska contends (1) that the prin­
ciples of the international Convention do not control 
resolution of this question; (2) that the Dinkum

/*
Sands formation possesses a “line of ordinary low ■ 
water” for purposes of the Submerged Lands Act, 
thereby qualifying it as an island forming part of 
Alaska’s coast line for purposes of the Act; and (3) 
that Alaska therefore is entitled to the resources of 
the Dinkum Sands .formation and of the submerged 
lands within a three-mile radius. In the alternative, 
Alaska contends that it is entitled to the resources 
of the Dinkum Sands formation and the submerged 
lands within a three-mile radius for such periods as 
the formation is determined to possess a line of ordi­
nary low water. Insofar as the principles of the 
Convention may control the extent of the grant of 
submerged lands to Alaska under the Submerged 
Lands Act, Alaska contends that the Dinkum Sands 
formation qualifies as an island under the Conven­
tion for all relevant purpdses and at all relevant 
times, even if (which is denied) it is submerged be­
low the level of mean high water during portions 
of the year. Alternatively, to the extent that the 
principles of the Convention control, Alaska con­
tends that it is entitled to the resources of the 
Dinkum Sands formation and the submerged lands 
within a three-mile radius for such periods as the 
formation is determined to be above the level of mean 
high water. Additionally, to the extent that the prin­
ciples of the Convention control. Alaska contends 
that it is entitled to the resources of the Dinkum
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Sands formation and the submerged lands within a 
three-mile radius to the same extent that the United 
States claims in its relations with other countries 
that the waters within that three-mile radius con­
stitute a part of the United States’ territorial sea.

Question 6 : Should the extension of the Arco Pier con­
structed  in 1976 be considered a part of the
m ainland fo r the purposes of measuring the
three-mile Submerged Lands Act g ran t to
A laska in th is portion of the leased area 
(assuming the submerged lands involved do 
not belong to A laska on some other basis).

This question becomes relevant if the submerged 
lands between the natural mainland and the barrier 
islands do not belong to Alaska as otherwise under­
lying “inland” or territorial waters. On this assump­
tion, the Arco Pier is so situated (on the western
edge of Prudhoe Bay) that, if treated as an exten­
sion of the mainland or “coast”, it would “push out” 
the territorial. sea anji Alaska’s submerged lands 
grant. The Pier is a solid structure that would nor­
mally qualify for this purpose. Indeed, the older 
portion of the structure is conceded to have this ef­
fect. The issue relates only to an extension, added 
in 1976, under an “emergency permit” granted by 
the United States Corps of Engineers.

Then, as now, the regulations governing the Corps 
of Engineers forbade that agency from granting per­
mission for the construction of any structure in the 
sea that would affect the extent of a State’s offshore 
submerged lands without first submitting the matter
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to the Solicitor of the Department of the Interior, 
and consulting the Attorney General of the United 
States, with a view to allowing those officials to exact 
from the potentially affected State a binuing dis­
claimer of additional submerged lands. Such a sub­
mission was not made in this instance and no dis­
claimer was obtained from Alaska before the Arco 
Pier extension was completed, or since. Under the 
terms of the emergency permit and governing regu­
lations, the Corps of Engineers is empowered to 
require removal of the extension.

The United States contends that the 1976 exten­
sion of the Arco Pier has no effect on the submerged 
lands belonging to Alaska. It submits that the ex­
tension can have no such effect, because the permit 
was issued in violation of governing regulations, be­
cause it was an emergency permit, and because the 
permit and governing regulations authorize the 
United States to require removal of the structure.

The State of Alaska contends that all submerged 
lands within three miles from the extension to Arco 
Pier (if not otherwise State lands) belong to the 
State on the ground that the extension is part of the 
Alaska “coast.” It submits that the violation of in­
ternal regulations is irrelevant and that the struc­
ture, at least so long as it remains in existence, has 
its usual effect on the baseline for measuring the 
Submerged Lands Act grant to Alaska.
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Question 7: Are H arrison Bay and Smith Bay part of Na­
tional Petroleum  Reserve—Alaska?

In 1923, by Executive Order, the President with­
drew from the public domain some 23 million acres 
in northwestern Alaska and created Naval Petroleum 
Reserve No. 4, now known as National Petroleum 
Reserve—Alaska. The only question before this 
Court is the location of the seaward boundary of 
the Reserve, which concededly includes some sub­
merged lands. I t is agreed that whatever submerged 
lands are within the Reservation do not belong to 
Alaska, having been effectively withheld from the 
grant to the State at the time of its admission to the 
Union under both the Pollard doctrine and the Sub­
merged Lands Act.

In 1972, the Department of the Navy purported 
to redefine the seaward boundary of the Reserve, 
by including, inter alia, Harrison Bay and Smith 
Bay. It is agreed that this redefinition is ineffective 
to defeat the grant made to Alaska in 1959, and that 
the controlling definition is that contained in the 
1923 Executive Order. So far as relevant, that Or­
der encompasses only submerged lands shoreward 
of “sandspits and islands forming the barrier reefs” 
when not more than three miles from the mainland 
and “small lagoons.”

The United States and the State of Alaska both 
contend that neither Harrison Bay nor Smith Bay 
fits this definition and that the submerged lands 
therein are not within the Reserve, but are part of 
the grant to Alaska. Recognizing that the United
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States at one time claimed these areas, that the 
Navy Department’s redefinition Notice has never been 
withdrawn, and that Alaska is entitled to security 
of title, the parties jointly urge the Special Master 
to include a provision in a recommended Decree con­
firming Alaska’s title to the submerged lands under­
lying Harrison Bay and Smith Bay.

Question 8 : Is Peard Bay p a rt of N ational Petroleum  
Reserve—Alaska?

The parties are not agreed whether Peard Bay is 
part of the Reserve. Peard Bay is partially enclosed 
by narrow “arms” extending from the mainland at 
either end and projecting toward each other. With­
in less than three miles from the extremities of these 
“arms,” there are barrier islands further enclosing 
the bay. The barrier islands are, however, more than 
three miles from the “bottom” of the bay.

The United States contends that Peard Bay is part 
of the Petroleum Reserve because the barrier islands 
at its mouth are “not over three miles off shore.” It 
submits that “shore” in the Executive Order defini­
tion includes the two mainland “arms” partially en­
closing the bay.

The State of Alaska contends that Peard Bay is 
outside the Reserve because the bay is not a “small 
lagoon” and the barrier islands at its mouth are 
more than three miles “off shore.” It submits that 
“shore” in the definition refers to the mainland at 
the “bottom” of the bay and does not include the 
narrow “arms” extending from the mainland mass.
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Question 9 :  D id the app lication f o r  w ithd raw a l and  crea­
tion o f  the Arctic W i ld l i f e  Range , filed in 1958 
but not f in a l ly  confirmed un t i l  1960, e f fec tive ly  
w ithho ld  f r om  A la ska  an y  o f fsho re  submerged 
land s  included within the app lica t ion?

In 1958, before Alaska became a State, the Bu­
reau of Sport Fisheries and Wildlife of the Depart­
ment of the Interior filed and published in the Federal 
Register an application to withdraw some 6,400,000 
acres of land in northeastern Alaska with a view to 
creating an “Arctic Wildlife Range.” Under regula­
tions of the Department then in force, the effect of. 
the application was temporarily to segregate the 
lands described from disposition pending the decision 
of the Secretary. The Secretary did not finally act 
on the application until December 1960, well after 
Alaska became a State, when he permanently with­
drew the lands and created the Wildlife Range. It 
is conceded that, if the application and its publication 
were wholly ineffective for the purposes of the sub­
merged lands grant to Alaska, the later creation of 
the Range was likewise ineffective. So far as rele­
vant, the lands applied for and the lands ultimately 
included in the Range are the same.

The United States contends that the application 
and tentative segregation of described lands for the 
Range, which later became a permanent reservation, 
were effective to withhold the acreage from the grant 
to Alaska under the Submerged Lands Act, and, if 
otherwise included, from the grant to the State under 
the Pollard doctrine.



The State of Alaska contends that the application 
for the Range was not effective to withhold from the 
State any submerged lands included in the described 
lands, which vested in Alaska at statehood under 
both the Pollard rule and the Submerged Lands Act.

Question 10: Assuming the acreage included in the 195S 
application for the Arctic W ildlife Range was 
effectively withheld from Alaska, does the 
Range embrace the submerged lands between 
the mainland and the barrier islands in the area 
between the Canadian boundary and Brownlow 
Point?

So far as relevant, the application and the Secre­
tarial order establishing the Range both describe its 
seaward boundary as proceeding “along the * * * line 
of extreme low water [of the Arctic Ocean], includ­
ing all offshore bars, reefs and islands.” It is dis­
puted whether the submerged lands between the bar­
rier reef formations and the mainland are included 
within this description. ,

The United States contends that the intervening 
waters and submerged lands are included within the 
Range. It submits (1) that the description, on its 
face, encompasses these areas; and (2) that such a 
construction is required in light of the purposes for 
which the Range was established.

The State of Alaska contends that the intervening 
waters and submerged lands are not within the 
Range. It submits (1) that the description on its 
face excludes these areas; and (2) that excluding

2 0
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the disputed waters and submerged lands is consistent 
with the purposes of creating the Range, if that 
inquiry is appropriate (which is contested).

C O N C L U S IO N

The foregoing Questions are submitted to the 
Special Master for his preliminary decision. Al­
though the issues overlap and an affirmative an­
swer to one question, if final, would moot other 
issues, the parties urge the Master to address each 
Question Presented and to submit to the Court his 
recommendation on each. This course will avoid the 
risk of a remand should the Court disagree with the 
Master on any point.

In accordance with the understanding reached with 
the Special Master a t the conference of March 31, 
1980, it is stipulated by the parties that the initial 
hearing scheduled to begin on June 24 shall be con­
fined to- the- issues embraced within Questions 6 
through 10, a t which hearing all evidence, docu­
mentary or testimonial, relevant to those issues shall 
be submitted. I t is not anticipated that the Special 
Master will require any further submission with re­

the intervening 
not within the 
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spect to Question 1. The remaining issues—embraced 
in Questions 2 through 5 herein—shall be considered 
at a later hearing, on a date to be fixed by the Master.

Respectfully submitted.

Avrum M. Gross 
Attorney General 
of the State of Alaska

G. Thomas Koester 
Assistant Attorney General

Wade H. McCree, Jr. 
Solicitor General 
of the United States

Louis F. Claiborne 
Deputy Solicitor General

Michael W. Reed 
Charles W. Findlay 

Attorneys

May 1980
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<31n ilje S u p rem e  (Jouri of %  ^United ^ ta ies

October Term, 1979

No. 84, Original 

United States of America, plaintiff 

v.

State of Alaska

BEFO RE  THE SPEC IA L  MASTER

SU PPLEM E N T  TO JO INT  STATEMENT OF QUEST IONS 
PRESEN TED  AND  CONTENTIONS OF TH E  PA RT IE S

IN TRO D UC T IO N
1. in May 1980, the United States and the State of 

Alaska jointly submitted to the Court’s Special Master a 
Statement of Questions Presented and Contentions of the 
Parties. The parties then believed they had identified all 
disputed issues that must be resolved in order to 
adjudicate the respective rights of the United States and 
the State to submerged lands off the North Slope of 
Alaska between Icy Cape and the Canadian boundary. 
However, the hearings held on July 28 and 29, 1980, and 
further consideration, have disclosed other questions with 
respect to the same area. Both parties are concerned not 
to leave any such question unsettled for future litigation. 
Accordingly, they now waive any objection that has or 
could be interposed to the consideration of the following 
additional issues, not expressly identified in their previous
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Joint Statement, and they join in requesting the Special 
Master to submit to the Court his recommendations 
thereon.

2. Although the Complaint of the United States focuses 
particularly on what has been termed “the leased area” 
(between latitude 150°W and 146°W), it properly can be 
read as praying that the exclusive rights of the United 
States to submerged lands off the shore of Alaska be 
quieted as against the State throughout the area of the 
Beaufort Sea—which may be taken to include the whole 
of the Alaskan North Slope from Icy Cape on the west to 
the Canadian border on the east. So, also, although 
Alaska’s Counterclaim specifically challenges only the 
federal claim to have effectively reserved the submerged 
lands “inside the barrier islands north of the Arctic 
National Wildlife Range and underlying the inland waters 
of Harrison Bay, Smith Bay and Peard Bay,” it may be 
read to embrace also any areas of submerged lands 
adjacent to the Arctic Ocean which the United States 
asserts are included within the National Petroleum 
Reserve or the Arctic National Wildlife Range. At least, 
given that the -parties, so construe their pleadings and 
affirmatively urge the Special Master to consider all issues 
thereby included, the Master, we submit, is authorized to 
treat the reference made to him as encompassing the 
additional questions now tendered.

Such a course will permit the ultimate entry of a decree 
reciting a complete description of the offshore submerged 
lands of the parties between Icy Cape and the Canadian 
border, without the necessity of supplemental proceedings 
at a later date. Nor will present consideration of the 
additional questions burden the ongoing proceedings. The 
Special Master has already received all evidence relevant 
to Question 11. The other added issues (Questions 12 and



13) ;ly extend to adjacent portions of the coast the 
same contentions already elaborated in Questions 2 and 3 
ol the original Joint Statement. It is not anticipated that 
the evidence relating to the new areas will do more than 
apply the same principles each party urges with respect to 
the “leased area." In these circumstances, judicial 
economy will be served by considering the additional 
questions together with those already before the Special 
Master.

ADDITIONAL QUESTIONS PRESENTED A N D  CONTENTIONS

Question 11: Are the submerged lands within
Wain wright Inlet and the Kuk River, 
Kugrua Bay and River, and other 
small inlets, bays and river estuaries, 
between Icy Cape and Point Barrow 
a'rd between Point Tangent and the 
Colville River, within the boundary 
o f the National Petroleum Reserve - 
Alaska!

This question relates to the northern boundary of the 
Petroleum Reserve which is discussed iiv Questions 7 and 
8 of the original Joint Statement (pages 17-18, 18a-20a).

The United States contends that, except from Point 
langent to Point Borrow (the case of the Plover Islands) 

and where barrier reefs less than three miles offshore 
create “small lagoons," the northern boundary of the 
Petroleum Reserve is the “coast line” along the Arctic 
Ocean, which includes at least short water crossings 
across river mouths and inlets and bays with narrow 
mouths. Accordingly, the United States submits that the 
submerged lands underlying Wainwright Inlet and the 
Kuk River, Kugrua Bay and River, and other smaller 
inlets, bays, and rivers emptying into the Arctic Ocean arc
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wiihin the Petroleum Reserve, in accordance with the 
boundary depicted on U.S. Exhs. 87-91, except only in 
the area of Harrison and Smith Bays, where the boundary 
is depicted on U.S. Exh. 71. The United States further 
submits that the submerged lands underlying Kugrua Bay 
and River arc included within the Reserve because they 
are within the boundary defined by a line connecting the 
barrier islands and the mainland arms of Peard Bay (see 
Question 8, Joint Statement at 18).

! tie Slate o f Alaska contends that, except from Point 
langent to Pe nt Barrow and where barrier reefs less than 
three miles offshore create “small lagoons,” the northern 
boundary of the Petroleum Reserve is the line of mean 

- higher high water on the shore of the mainland, which 
follows the sinuosities of the coast along the.shote of 
bays, inlets and river estuaries, and does not include water 
crossings across bays, inlets or river estuaries. According­
ly, Alaska submits that lands submerged at mean higher 
high water underlying Wainwright Inlet and the Kuk 
River, Kugrua Bay and River, and all other inlets, bays, 
river estuaries or other bodies of water connected with the 
Arctic Ocean, are excluded from the Reserve, except only 
between Point Tangent and Point Barrow and where 
barrier reefs less than three miles offshore create small 
lagoons.

Question 12: Should the extent o f Alaska's
offshore submerged lands between 
Icy Cape and the Canadian border, 
not included wiihin the "leased area," 
be determined on the basis o f 
"straight baselinesV

1 lie same issue originally identified as relating to the 
"leased area" between latitude I5()°W and 146°W (sec 
Question 2, Joint Statement at 0-8 and App. 1) arises with
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respect to offshore submerged lands to the west (almost 
entirely north of Naval Petroleum Reserve Alaska) and to 
the east (almost entirely north of the Arctic National 
Wildlife Range). There, also, barrier islands lie offshore, 
which, under the international Convention, could be used 
to define straight baselines. The drawing of straight 
baselines in these areas would not affect the Alaskan 
claim to the submerged lands shoreward of the barrier 
islands, because all such lands are less than three miles 
from the mainland or the islands and thus conccdcdly are 
included within the grant to Alaska under the Submerged 
Lands Act unless previously reserved to the United States 
(as Alaska concedes in some areas and denies in others). 
But the effect of drawing a series of lines based on the 
barrier islands to define the coastline would, in some 
cases, extend Alaska’s three mile belt of submerged lands 
on the seaward side of the islands. Alaska claims the 
“wedges” thus created and the United States denies that 
claim.

The United States and the State o f Alaska advance the 
same contentions on this issue as they have already put 
forward with respect to Question 2 (Joint Statement at 7-
8).

Question 13: Should the extent o f Alaska’s
offshore submerged lands between 
Icy Cape and the Canadian border, 
not included within the "leasedarea," 
be determined on the basis that the 
waters between the mainlands and 
the barrier islands are inland waters, 
even if the "straight baseline" conten­
tion is not acceptedI

The same issue originally identified as relating to the 
"leased area” (sec Question 3, Joint Statement at 8-10) 
arises with respect to the other areas off the North Slope
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Where ib *e barrier islands. As noted under Question 
12, supra, outside the leased area, there is no dispute that 
the submerged lands shoreward of the barrier islands 
belong to Alaska if they were not effectively reserved by 
the United Stales before Alaskan statehood. But, in some 
cases, it makes a difference whether those lands are 
deemed to underlie Stale inland waters or the State’s 
territorial sea. If the waters are inland, their seaward limit 
would be defined by lines connecting the barrier islands 
and the effect, in some places, would be to extend 
Alaska’s three-mile belt of submerged lands on the 
seaward side of those lines—much as in the case of 
drawing straight baselines (see Question 12, supra).

The United Stales and the State o f Alaska advance the 
same contentions on this issue as they have already put 
forward with respect to Question 3 (Joint Statement at 8- 
10).

CONCLUS ION
The parties join in seeking leave to present the 

foregoing additional Questions to the Special Master for 
his preliminary decision. Jl the Master agrees,, he should 
treat Question 11 as submitted on the evidence presented 
at the hearing held on July 28 and 29, 1980, subject to 
briefing and oral argument at a later date. Questions 12

i



#
«..J 13, it. is suggested, should be considered with t 
other remaining issues in the case (Questions 2 through 5, 
Joint Statement at 8-15).

Respectfully submitted.

Wilson L. Condon 
A tto rn e y  General 

o f  the S ta te  o f  A laska

G. Thomas Koester 
A ssistan t A tto rn ey  General

Wadi- II. McCree, J r. 
So lic ito r General 

o f  the U nited Sta tes

L.oms F. Claihorne 
D epu ty  So lic ito r  General

M ichael W. Reed 
Chari.es W. F indlay 

A tto rn eys

September 1980
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O c t o b e r  T e rm , 1983

No. 84, Original 

United States of America, plaintiff

v.
State of Alaska

BEFORE THE SPECIAL MASTER

SECOND SUPPLEMENT TO JOINT STATEMENT 
OF QUESTIONS PRESENTED AND 
CONTENTIONS OF THE PARTIES

INTRODUCTION
1. In May 1980, the United States and the State 

of Alaska jointly submitted to the Special Master a 
Statement of Questions Presented and Contentions of 
the Parties. In September of that year, the parties 
submitted a Supplement to the earlier Joint State­
ment, adding three questions, Questions 11, 12 and 
13, to those which had been tendered to the Special 
Master by the original Joint Statement. These three 
additional questions, like the original ten submitted 
questions, pertained to the respective rights of the
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United States and the State of Alaska to submerged 
lands off the north slope of Alaska, between Icy Cape 
and the Canadian boundary.

2. The parties have identified two additional ques­
tions, relating to the same overall issue—the rights 
of the parties to the submerged lands off the north 
coast of Alaska between Icy Cape and the Canadian 
boundary—which have arisen since the Supplement 
to the Joint Statement was submitted to the Special 
Master in September 1980. As in the case of the 
three questions tendered in the September 1980 sup­
plement, the parties do not believe that the addition 
of the two questions identified in this Second Supple­
ment will appreciably add to the task of hearing and 
reporting on the issues already tendered.

3. Too, the purpose of these proceedings, as the 
parties stated in their Supplement to the Joint State­
ment, and •with which the Special Master has pre­
sumably agreed, is to obtain “the ultimate entiy of 
a decree reciting a complete description of the off­
shore submerged lands of the parties between Icy 
Cape and the Canadian border, without the necessity 
of supplemental proceedings a t a later date.” (Sup­
plement to Joint Statement of Questions Presented, 
page 2.) In accordance with the procedure suggested 
by paragraphs 2 and 5 of the Order of the Special 
Master dated January 10, 1984, the parties there­
fore submit the additional questions set forth below, 
and briefly describe those questions and their respec­
tive contentions.
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ADDITIONAL QUESTIONS PRESENTED 
AND CONTENTIONS

Question 14: Are certain geographic features w ithin the 
Beaufort Sea, which appear on nautical charts  
published by the federal government but not 
on maps prepared by the State of A laska in 
1981 and 1982, to  be deemed low-tide eleva­
tions and thus salien t points from which the 
subm erged-lands g ran t to Alaska is to be 
measured?

The United States has, for the north coast of 
Alaska, published through its National Ocean Serv­
ice a series of nautical charts a t a scale of approxi­
mately 1:50,000. While these charts have been peri­
odically revised on the basis of new information ob­
tained, the basic chart information is derived from 
field work done between 1948 and 1952. In 1981 and 
1982, the State of Alaska contracted to have this 
area mapped using photogrametric methods. The 
product of this project was a series of maps done a t 
a scale of approximately 1 :50,000 which, insofar as 
relevant here, fail to show certain features which 
appear on the NOS charts as shoals (that is, having 
an elevation between mean high water and mean 
lower-low water), or, in the terminology of the 1958 
Convention on the Territorial Sea and the Contiguous 
Zone, “low-tide elevations.” Article 11 of that Con­
vention provides that if these features qualify as low- 
tide elevations, the outer limits of the territorial sea, 
and hence for present purposes the seaward bound­
ary of the submerged-lands grant to Alaska, may be 
measured from the low-water line on the feature.

There are six areas along the north coast of Alaska 
where such features, if they are treated as low-tide 
elevations (or, a fortiori, as islands) will affect the
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seaward boundary of the State of Alaska. The first 
lies just west of Pogik Point. There, two small shoals 
are shown on the NOS charts as low-tide elevations 
approximately one-half mile from the mainland. If 
these features are deleted as salient points from 
which the outer boundary is delimited, the area be­
longing to the State of Alaska would be diminished 
by approximately 800 acres. The second area is a 
mudflat shown on NOS charts extending north of an 
island just east of Pogik Bay. The effect of this fea­
ture on the area of submerged lands is approximately 
200 acres. The third area is approximately 5 miles 
east of Pogik Bay, and consists of two features ap­
proximately one-half mile from the mainland. Ap­
proximately 1100 acres are affected by the legal treat- 
ment of these features. The fourth area is one shown 
on the NOS charts as a low-tide elevation approxi­
mately one mile east of Cape Halkett. This feature 
has an effect of approximately 2,000 acres on the 
outer boundary of the State of Alaska. The fifth 
feature is a shoal approximately 3 miles east of 
Atigaru Point. Upon the status of this feature de­
pends the title to approximately 15,000 acres of sub­
merged land. Finally, the sixth area consists of the 
barrier islands east of the mouth of the Canning 
River. These features are shown on NOS chart No. 
16045 between longitude 145° 30' 43" W. and 145° 
34' 34" W. A substantial area of submerged land is 
determined by the status of the features.

The United States contends that the mapping of 
these areas done in 1981 and 1982, being the most 
current available, should control the question whether 
these features exist as low-tide elevations. In addi­
tion, the United States contends that Alaska officials 
made an agreement with it in 1982 that the State’s
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maps would control, to the extent of conflicts with the 
NOS charts. And, finally, the United States contends 
that the alleged features are not, in fact, today low- 
tide elevations or islands, or are not so situated as to 
affect the coastline of Alaska.

For its part, Alaska asserts the presence of the 
features as above described and contends that its 
maps do not necessarily disprove the existence of the 
features in question. As for the first four and the 
sixth areas, Alaska contends that its maps are based 
on aerial photography taken when the tide was sig­
nificantly above the relevant datum (mean lower-low 
water), and thus cannot serve as a basis for deter­
mining that the features do not exist as they are 
shown on the NOS charts. In addition, Alaska con­
tends that the NOS charts in question represent the 
“large-scale charts officially recognized by the ’’United 
States, within the meaning of Article 3 of the Con­
vention. Finally, Alaska contends that no State of­
ficials agreed that the State’s maps would control, to 
the extent of conflicts with the NOS charts, and in­
deed that no State officials had the legal authority 
to make such an agreement.

Question 15: Is  the southern portion of the area shown as 
“H arrison Bay” on NOS ch art 16064 a jurid ical 
bay, and if so, w hat is the location of the line 
enclosing the inland w aters of the  bay, from 
which the 3-mile g ran t to A laska is to be 
m easured?

It is Alaska’s position that the southern portion of 
Harrison Bay meets the criteria of a bay set forth in 
article 7 of the Convention on the Territorial Sea and 
the Contiguous Zone. The position of the United 
States is that this indentation does not meet the re­
quirements of a juridical bay, but that two smaller
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indentations do, only one of which (South Harrison 
Bay East Arm) affects the Delimitation of the ter­
ritorial sea. The United States would also draw a 
closing line across the mouth of the Colville River, 
which takes the form of a delta. The drawing of such 
a baseline, in the position of the United States, would 
be in accordance with Article 13 of the Convention. 
In the position of Alaska, a closing line should be 
drawn across southeast Harrisdn Bay in accordance 
with Article 7 of the Convention, dealing with bays.

CONCLUSION
The parties join in seeking leave to present the 

foregoing additional questions to the Special Master 
for his preliminary decision. If the Master agrees 
that these questions are appropriate for consideration 
in these proceedings, it is suggested that evidence on 
these questions be received at the forthcoming hear­
ings on Questions 2-5 and 12 and 13.

Respectfully submitted.

Norman C. Gorsuch 
A ttorney General

G. Thomas Koester 
Assistant A ttorney General

John Briscoe 
Washburn & Kemp

J u l y  1984

Rex E. Lee
Solicitor General

Louis F. Claiborne 
Deputy Solicitor General

Michael W. Reed 
Charles W. Findlay 

Attorneys

i t  o . a . acrvuaaiKT r u i r i a a  o f u c i ,  i a a a  <21823 ns>o
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Joint Statement, and they join in requesting the Special 
Master to submit to the Court his recommendations 
thereon.

2. Although the Complaint of the United States focuses 
particularly on what has been termed "the leased area” 
(between latitude 150°W and 146°W), it properly can be 
read as praying that the exclusive rights of the United 
States to submerged lands off the shore of Alaska be 
quieted as against the State throughout the area of the 
Beaufort Sea—which may be taken to include the whole 
of the Alaskan North Slope from Icy Cape on the west to 
the Canadian border on the cast. So, also, although 
Alaska’s Counterclaim specifically challenges only the 
federal claim to have effectively reserved the submerged 
lands “inside the barrier islands north of the Arctic 
National Wildlife Range and underlying the inland waters 
of Hanison Bay, Smith Bay and Peard Bay,” it may be 
read to embrace also any areas of submerged lands 
adjacent to the Arctic Ocean which the United States 
asserts are included within the National Petroleum 
Reserve or the Arctic National Wildlife Range. At least, 
given that the -parties^ so construe their pleadings and 
affirmatively urge the Special Master to consider all issues 
thereby included, the Master, we submit, is authorized to 
treat the reference made to him as encompassing the 
additional questions now tendered.

Such a course will permit the ultimate entry of a decree 
reciting a complete description of the offshore submerged 
lands of the parties between Icy Cape and the Canadian 
border, without the necessity of supplemental proceedings 
at a later date. Nor will present consideration of the 
additional questions burden the ongoing proceedings. The 
Special Master has already received all evidence relevant 
to Question 11. The other added issues (Questions 12 and



13) :ly extend to adjacent portions of the coast the 
same contentions already elaborated in Questions 2 and 3 
of the original Joint Statement. It is not anticipated that 
the evidence relating to the new areas will do more than 
apply the same principles each parly urges with respect to 
the ‘‘leased area." In these circumstances, judicial 
economy will be served by considering the additional 
questions together with those already before the Special 
Master.

ADDITIONAL QUESTIONS PRESENTED A N D  CONTENTIONS

Quest !on 11: Are the submerged lands wiihin
Wainw right Inlet and the Kuk River, 
Kugrua Bay and River, and other 
small inlets, bays and river estuaries, 
between ley Cape and Point Barrow 
and between Point Tangent and the 
Colville River, within the boundary 
oj the National Petroleum Reserve - 
Alaska!

This question relates to the northern boundary of the 
Petroleum Reserve which is discqssed in-Questions 7 and 
8 of the. original Joint Statement (pages 17-18, 18a-20a).

The United Slates contends that, except from Point 
Tangent to Point Borrow (the case of the Plover Islands) 
and where barrier reels less than three miles offshore 
create "small lagoons," the northern boundary of the 
Petroleum Reserve is the "coast line" along the Arctic 
Ocean, which includes at least short water crossings 
across river mouths and inlets and bays with narrow 
mouths. Accordingly, the United States submits that the 
submerged lands underlying Wainwright Inlet and the 
kuk River, kugrua Bay and River, and other smaller 
inlets, bays, and rivers emptying into the Arctic Ocean are



MEMORANDUM Division of Policy
O ffice  of the G overnor

TO: Carol D. W i l k e n s o n  DATE: D e c e m b e r  17, 1987
Lease E n f o r c e m e n t  Supervisor 
Department of Natural Resources

FROM: R ,A . Fineberg, Policy Analyst
Division of P o l i c y  /

SUBJECT: 8-g E scr ow Account

Based on information you and others have provided, here is 
my u n d erstandi ng of the 8-g money. I've a t t a c h e d  FYI the 
attorney general's o p i n i o n  I mentioned.

Please let me know if you have any comments or corrections. 

Thanks again for y o u r  help.


