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Hawaii. In these states, the rate of premium increases has been more 
rapid than those in Calivcrnia, and rates for all of these states but 
Idaho are now higher than those in California.2 According to Mr. 
Neupauer, the MIEC believes that California's tort reforms "have had a 
significant mooerating effect" on the rate of increase in malpractice 
premiums for California doctors.^

Regulation of Insurance Rates in Alaska

In response to your request for information on regulation of insurance 
rates in Alaska, we provided your office with a copy of House Research 
Agency memorandum 85-239, "Regulation of the Insurance Industry in 
Alaska." As that memo points out, AS 21.39.010 gives the Alaska Divi­
sion of Insurance rate-regulating authority. Each insurer must file 
its proposed rates and supporting data with the division, which can 
disapprove rates deemed excessive, discriminatory or inadequate to make 
a reasonable underwriting profit.

In addition, the division allows "deviations" from the approved rates. 
The majority of insurers are members of an approved rating organization 
(such as the Insurance Services Office, Inc.), which files standard 
rates on members' behalf. Alaska Statute 21.39.070 provides that 
rating organization members may apply to the Division of Insurance for 
a deviation from the standard rates. The division approves requests 
for deviations if they meet the same general standards required in rate 
filings (excessiveness, etc.). According to Don Koch, Chief of Market 
Surveillance for the division, there is no limit to deviations, but 
each must be justified by the insurer and approved by the Division of

2Mr. Neupauer stated that the rates MIEC charges Alaska's doctors now 
exceed MIEC's California rates by an average of 32 percent. At one 
time, MIEC's rates for Alaska and California were identical.

2"Tort reforms" includes other provisions of the 1975 act. For example, 
the act provides that evidence of collateral sources of benefits avail­
able to the injured party may be admitted by the court. Lawyers argue 
that this encourages juries to reduce an injured party's award accord­
ingly.



Insurance.4 Insurers may request a deviation on all insurance they sell 
or may limit deviations to a specific class within one line of insur­
ance. According to Richard Block of the Alaska National Insurance 
Company, many insurers sold insurance below filed rates until recently.
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Correlation Between Damage Awards and Insurance Premiums

You asked if there is any correlation between the size of damage awards 
and insurance premium rates. Insurance companies generally set rates 
by determining the amount needed to pay for claims and for "loading," 
which is intended to cover the insurer's sales expense, overhead and 
profit. Losses include payments for settlements and court-awarded 
damages. Although the size of damage awards affects the extent of a 
company's underwriting losses, ?.n insurance company may decide not to 
adjust premiums if its return on invested funds compensates for the 
losses.

For example, liability insurance premiums decreased in the late 1970s 
and early 1980s while underwriting losses during this same time in­
creased steadily. Note, however, that interest rates were at record 
high levels during this period Lower interest r^tes in recent years 
have reduced investment income, causing insurance companies to pay more 
careful avtention to underwriting losses and increasing premiums when 
underwriting losses are experienced.

Impact of Insurance Rates on State Commerce

You asked us to determine the impact of rising insurance rates on busi­
ness activity in the state, specifically, the number of jobs lost, busi­
nesses closed, or professions changed to reduce liability risks. To 
the best of our knowledge, there is no method to separate the effects 
of insurance rates from the effects of other economic factors which 
influence a business's ability to make a profit. These other factors 
include the number of competitors, demand for business services, regula­
tory impacts, and operating costs.

4 In addition, insurers may request "schedule ratings" which allow fur­
ther deviation from the rate filing. These deviations apply to specif­
ic factors such as safety or business location. According to Mr. 
Koch, insurers must document and justify deviations allowed buyers. 
Mr. Koch stated that the division can make fielo investigations and 
declare rate law violations for unjustified deviations. Because of 
staff shortages, the division has made no ield investigations during 
the past two years.
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We contacted 13 state commercial air and surface carriers and asked 
each to assess the impact of insurance rates on their business activ­
ity.5 One of the 13 companies--Seair--stated that they stopped opera­
tions specifically because of unavailability of insurance.6 The other 
companies have continued operations although some have laid off em­
ployees who have not normally been laid off. The owners of companies
affected by lay-offs stated that these were caused by a number of
factors, including increased competition (resulting in less revenue) 
and rising operating costs. In addition, all of the contacted com­
panies stated that insurance costs were a major factor affecting operat­
ing costs.^

We contacted Martha MacDermaid, Executive Director of the Alaska State 
Medical Association (ASMA), to ascertain the impact of insurance costs 
on the medicai profession. Ms. MacDermaid stated that the ASMA recently 
surveyed members to determine the effect of insurance costs on business. 
Although the results of the survey are incomplete, Ms. MacDermaid 
stated that some obstetricians are quitting the obstetric practice
because of insurance costs. Moreover, some doctors ..ave "gone bare," 
that is, they have decided to practice without insurance protection. 
We will send the results of the ASMA survey when it is received.

Impact of insurance rates on tourism. Like other businesses, those 
involvecT~in tourist-related enterprises (boating, aviation) are paying 

more for liability insurance than was required in prior years. Some of 
these businesses cannot get the amount of coverage which they previously 
purchased; others cannot afford it. According to Mr. Hank Rust of 
Rust's Air Taxi in Anchorage, his business paid $100,000 in 1985 for 
insurance on six airplanes. Mr. Rust has been told that identical 
coverage could double when the policy is renewed in 1986.

Mr. Rust further stated that the additional insurance costs must either 
be absorbed as an additional cost or passed on to customers via more 
expensive fares. Mr. Rust said that profits could be affected in 
either case because the demand for services is roughly the same each

5Attachment A includes the companies contacted.

^According to Seair's President A1 Gay, the company can get insurance 
for five of the airline's 32 planes.

7As you know, the rising cost and unavailability of liability insurance 
is a nationwide phenomenon. For example, the American Trucking As­
sociation recently claimed that 100 companies failed financially 
because of increased insurance costs.
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year, and competition has increased because of the recent deregulation 
of the Alaska Transportation Commission. Mr. Rust noted that increased 
fare prices could 'scare away' potential customers.®

Insurance Rate Increases During the Past Two Years. According to 
Richard Block, the only way to accurately determine insurance cost 
increases for businesses and professionals is by individual survey. As 
noted, insurance companies file rates with the Division of Insurance. 
However, insurers usually deviate from the filed rates based upon the 
particular risk involved and competition for the business. In recent 
years, instance premiums were often 20 to 50 percent below filed 
rates. Currently, premiums are at or slightly above filed rates. In 
other words, premiums for many buyers can more than double with no 
change in the standard rate filing. This makes standard rate filings 
of little value in an attempt to determine premium increases. Moreover, 
the Division of Insurance does not keep usable records on deviations.

Premium increases for some businesses have been proportionately larger 
than increases for others. For example, the American Medical Associa­
tion reported that average increases for yeneral practitioners--con- 
sidered a low risk segment of the medical profession— increased 31.4 
percent during the past two years. However, average premiums for all 
physicians increased by 44.8 percent during the same period.

As another example, the National Society of Professional Engineers 
reported that average premiums for engineers and architects increased 
by 15 percent in 1984 and 35 percent in 1985. However, the average 
premium increases for structural engineers has been higher because they 
have experienced the worst loss records in the profession in recent 
years.

Impact of Tort Claims on the State Treasury.

You asked us to find out the number of tort claims filed against the 
State in 1985, the number of cases the State lost, payments on the^e 
cases, and the range of damage awards paid by the State. According to 
information supplied by the Department of Law, 120 tort complaints were 
filed against the State of Alaska during fiscal year 1985, and 78 com­
plaints have been filed during fiscal year 1986. These complaints 
include physical injury cases and nonphysical injury claims such as 
sexual harassment or wrongful termination. A list of these cases is

8We contacted Dave Stewart of the Alaska Division of Tourism. Accord­
ing to Mr. Stewart, the division received no complaints related to 
insurance from businesses involved in the tourist industry.
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included as Attachment B. The Department of Law does not record whether 
it wins or loses a case; nor does it keep records of damages awarded. 
However, the Department of Administration s Division of Risk Management 
compiles data on all claims filed by third parties against the State, 
ihese records include the legal complaints handled by the Department of 
Law. In addition, the data include claims for physical and nonphysical 
injuries, with no available breakdown between the two types. Attachment 
C contains tables from the Division of Risk Management. These tables 
contain historical data on third-party claims filed against the State. 
Those categories which contain predominantly third-party physical injury 
claims include general liability, malpractice and auto liability. 
Attachment C also contains a table showing frequency, severity and 
average of general liability claims paid since 1980. Note that most 
claims incurred are in the $0-$50,000 range.

The following table shows total State losses for primarily third-party 
physical injuries in fiscal years 1983 to 1986. Outstanding reserves 
are estimated amounts needed to pay on unsettled claims. Loss and 
expense payments include amounts paid for claims and related litigation 
expenses during the year. Recoveries include amounts received from 
other insurance sources. As the table illustrates, the State has 
incurred almost $8,000,000 for filed injury claims during the past four 

years.9

TABLE 1 
SUMMARY OF LOSSES 

GENERAL LIABILITY, AUTO LIABILITY AND MALPRACTICE

Fi seal 
Year

Outstandi ng 
Reserves

Loss
Payments

Expenses
Payments Recoveries

Net
Incurred

1983 $1,726,290 $810,034 $477,807 $7,448 $3,021,579

1984 1,165,907 551,688 294,546 9,306 2,021,447

1985 1,562,392 401,734 214,586 241 2,178,953

1986 624,545 58,806 8,095 0 691,446

Total $5,079,134 $1,822,262 $995,034 $16,995 $7,913,425

9Note that some injured parties with potential claims against the State 
have probably not filed their claims. In addition, recoveries lag 
losses and reserves may not necessarily equal losses paid. The actual 
net incurred loss will not be known until all cases are settled.
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Tort Reform in Other States and Congress

In order to address your question on tort reform activity in other 
states during the past five years, we sent requests for information to
all 49 states and a number of congressional committees. When the in­
formation is received, we will forward our findings.

In addition, Attachment D contains a list of medical malpractice legis­
lation enacted between 1971 and 1985. During this time, eight states
placed statutory caps on malpractice damages while thirteen states
limited attorney contingency fees. Moreover, the statutes in 12 states 
allow periodic payments on damage awards.10

Congressional Bills. There are a number of insurance-related bills 
pending in Congress; Attachment E provides a summary of the proposed 
legislation. Please contact our agency if vou wish to review copies of 
these bills.

I hope that this information is helpful to you. Please call me if you 
have additional questions.

MT

Attachments

10States with damages caps are California, I.idiana, Louisiana, Nebraska, 
New Mexico, South Dakota, and Virginia. States with limits on contin­
gency fees include California, Florida, Indiana, Iowa, Michigan, 
Nebraska, New Jersey, New York, Oregon, South Dakota, Tennessee, 
Virginia, and Utah. Periodic payments are allowed in Alaska, Arkan­
sas, California, Delaware, Florida, Indiana, Louisiana, Maine, Mary­
land, New York, South Carolir.> and Wisconsin.



Attachment A 

Businesses Contacted for this Memorandum

Air Carriers

Alaska Aeronautical Industries

Rust's Air Taxi

Seair

Wilbur's Flying Service 

Harold's Air 

Cook Inlet Aviation 

Channel Flying

Trucking Firms 

Big State Trucking 

Carlisle Enterprises 

Frontier Transportation 

Lynden Transport 

Air Land Transportation 

Weaver Brothers Trucking

Locaf i

Anchorage

Anchorage

Anchorage

Anchorage

Fairbanks

Homer

Juneau

Anchorage

Anchorage

Anchorage

Anchorage

Fairbanks

Kenai
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3 3 0 0 6 6 8 6  9 9 9 9  0 0 0 0 0 0  R E D M O N D  V S T  ( H W Y  M A I N T — T R C T )

3 3 0 0 6 7 8 6  9 9 5 5  0 0 0 0 0 0  S C H U M A C H E R  V  C L A R K  ( A S T  E X C l S S - F O R C E — T R C f )

3 3 0 0 6 8 8 6  9 9 5 0  0 0 0 0 0 0  N A H O R N E Y  V K O R E A N  A I R  L I N E S  ( A I R P O R T  M A I N T — T R C T )

3 3 0 0 6 9 8 6  9 9 5 0  0 0 0 0 0 0  V I C K E R S  V K O R E A N  A I R  L I N E S  ( A I R P O R T  M A I N T — T R C T )
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ATTACHMENT C

Summary of Losses 
December 31, 1985



AS Of 12/31/85

A*0IOL

FISCAL ----- CLAIMS------ OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES t PAYMENTS \ PAYMENTS = INCURRED - RECOVERIES = INCURRED

* rage: marine p ii - ferry expl (17)
.1980 1 5/850 5/850 5/850
1981 1 18/598 963 19/561 19/561

'MS 1982 2 10/000 1/841 11/841 11/841
1983 74 10 252/385 44/345 22/303 319/034 924 318/110

. 1984 284 24 114/176 470/098 43/652 627/926 73/961 553/965
.1985 232 15 250/165 555/232 17/417 822/815 65/278 757/537
1986 133 75 97/150 106/982 91 204/223 1/078 203/146
TOTAL 727 124 713/876 1/211/106 86/268 2/011/250 141/240 1/870/010

coverage; travel accident (18)
S i a . f l  1979

' 7 1982
1984

35/000
18/598
75/000
75/000

1/331
35/000
19/929
75/000
75/000

35/000
19/929
75/000
75/000

TOTAL 203/598 1/331 204/929 204/929

r  coverage: general liability (20)

T i'rJ  
party

1978 231 2 4/652 980/952 457/708 1/443/312 123/422 1/319/8901979 239 4 115/323 909/895 474/685 1/500/404 21/048 1/479/3551980 267 10 733/635 691/491 420/916 1/846/041 15/607 1/830/435
1981 211 13 1/750/370 3/017/498 791/351 5/559/219 1/283/301 4/275/918
1982 217 13 197/161 1/609/421 566/906 2/373/488 442/159 1/931/329
1983 311 35 1/566/192 504/733 474/865 2/545/789 6/900 2/538/890
1984 339 42 995/482 336/466 269/387 1/601/336 1/601/336
1985 449 49 778/463 181/730 176/014 1/136/208 1/136/2081986 121 34 582/783 28/810 8/095 619/688 619/688
TOTAL 2/435 202 6/724/562 8/260/997 3/639/927 18/625/486 1/892/437 16/733/050



FISCAL  CLAIMS  OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES + PAYMENTS T PAYMENTS = INCURRED - RECOVERIES = INCURRED

S  coverage: auto liability
1978 114
1979 111
1980 82
1981 131
1982 177 1
1983 188 3
1984 214 5
1985 274 13
1986 88 19
TOTAL 1(379 41

(50)

156(007 20(026
-200 1(335(605 50(500

497»423 27d97
128(248 3(460

20»854 170(825 5(530
160(098 302(937 2(122
117»903 209(508 2(820
779(743 217(649 12(152
41(762 26(246

1(120(160 3(044(445 123(807

176(032 176(032
1(385(905 806(501 579(404

524(620 70(049 454(571
131(707 131(707
197(209 197(209
465(157 548 464(609
330(231 8(306 321(925

1(009(543 241 1(009(302
68(009 68(009

4(288(412 885(644 3(402(768

T U
pO.'TTj

coverage: AUTO physical damage (51)
1978 7 1(604 56 1(660 427 1(2331979 28 1 2(315 35(001 1(398 38(714 7(108 31(6061980 306 4 358 173(658 14(839 188(855 39(293 149(5621981 299 10 89 254(748 13(149 267(986 43(541 224(4451982 420 4 965 434(184 15(465 450(614 62(892 387(7221983 427 6 113 340(707 16(818 357(637 25(249 332(3891984 114 1 6(000 72(140 4(895 83(035 1(639 81(2961985 38 1 585 19(616 55 20(256 41 20(2161986 7 2 913 3(434 275 4(622 4(622
TOTAL 1(646 29 11(338 1(335(091 66(950 1(413(379 180d89 1(233(190

COVERAGE: REAA PROPERTY (70)

y k te-
1978 6 142(398 601 142(999 11(403 131(5961979 8 2(407(922 483 2(408(405 740(224 1(668(181’1980 2 12(193 12(193 12(1931981 2 225(073 225(073 205(073 20(0001982 2 621(290 621(290 621(2901983 1 850 850 850
TOTAL 21 0 3(409(725 1(085 3(410(809 956(700 2(454dl0



.
STATE OF ALASKA

SUMMARY OF LOSSES
AS OF 12/31/85

T h i r d
pariy

Third

M i

Third
/Ddrty

FISCAL --— CLAIHS- • OUTSTANDING LOSS EXPENSE TOTAL NET
TEAR TOTAL OPEN RESERVES 4 PAYMENTS 4 PAYMENTS = INCURRED - RECOVERIES = INCURRED

be: general uability-st ADH (21)
1978 1 403 407 4031979 2 1)500 1)500 1)5001980 2 147 147 1471981 5 39)169 481 39)650 39)6501982' 2 1 15/000 15)000 15)0001983 3 2)364 2)364 L. 2r3641984 9 5)714 16)880 22)595 1)000 21)595
1985 13 4 3 >586 2)355 20)977 26)918 26)918
1986 4 3)750 3)750 3)750
TOTAL 41 5 18>586 55/402 38)339 112)326 1)000 111>326

e : mar p ii - FERRY 3RD PARTY (23)
1978 62 170)029 42)206 212)235 131)325 80)910
1979 72 2 7>600 376)947 54)671 439)218 342)169 97)0491980 71 3 9)930 572)049 31)064 613)043 450)545 162)4981981 155 5 54)188 635)716 74)392 764)296 79)605 684,691
1982 292 7 260)526 657)838 94)380 1)012)745 161)892 850)8531983 270 4 32)511 531)976 28)529 593)016 76)919 516,097
1984 74 1 5»00C 27)288 188 32)476 32)476
1983 66 4 11)082 20)076 5 31)162 31/162
1986 30 5 10)925 9)659 20)584 20)584
TOTAL 1)092 31 391)763 3)001)579 325)435 3)719)776 1)242)454 2)476)322

:: NARINE P-U - OTHER (24)
1979 3 29)042 2)680 31)722 8)469 23)2521979 otm 1)446 250 1)696 207 1,499
1980 3 3»403 3)403 1)275 2)128
1931 4 9)300 125 9)425 9)4251982 1 275 275 275
1983 2 351 351 351
1985 3 5)373 5)373 5)373
TOTAL 18 -0 49/189 3)054 52)243 9)951 42)292

0



STATE Of ALASKA

SUMMARY Of LOSSES

AS Of 12/31/85

rA /W
f t r i f

fiscal ------CLAIMS-— OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES 4 PAYMENTS 4 PAYMENTS = INCURRED - RECOVERIES = INCURRED

IE! AIRPORT LIABILITY (27)
1978 13 177/099 45/314 222/413 197/089 25/324
1979 43 266/423 219/493 485/916 415/293 70/623
1980 24 3 740/000 111/989 7/568 859/557 94/644 764/913
1981 31 2 87/336 74/809 75/358 237/503 34/517 202/986
1982 36 1 331/923 222/903 83/111 637/537 637/937
1983 28 2 19/009 298/190 11/135 328/333 1/537 326/796
1984 22 6 594/525 8/720 118/473 721/717 721/717
1985 17 4 17/173 10/392 13/717 41/282 . 41/282
1986 6 5 322/129 1/961 324/090 324/090
TOTAL 220 23 2/112/094 1/170/524 576/129 3/858/747 743/080 3/115/667

coverage: aircraft liability

7 / i i r d
party

(28)
1981 1
1982 4 23/500 529 24/029 24/029
1933 2 i 12/374 767 2/626 15/767 15/767
1985 4 2 36/058 71/892 4/163 112/112 112/112
TOTAL 11 3 48/432 96/159 7/317 151/908 151/908

coverage: miscellaneous

Third
party

(29)
1979 5 59/139 131/286 190/426 639 189/786
1982 3 687/000 6i/109 748/109 79/056 669/052
1983 1 75/000 75/000 75/000
1985 1 1 893 14/107 15/000 15/000
TOTAL 10 I GO U

i 821/139 206/503 1/028/534 79/696 948/839

✓* COVERAGE: MALPRACTICE (40)
1982 1 18/225 18/225 18/225198: I 820 820 820
19S« 4 1 52/522 5/459 57/981 57/981
1985 2 l 600 5/083 5/683 5/683
TOTAL 9 3 *?7, inn owl 29/587 82/709 82/709



STATE OF ALASKA 
RANGE TABLE SHOWING 

FREQUENCY. SEVERITY. AND AVERAGE 
FOR TOTAL INCURRED CLAIHS WITHIN SPECIFIED RANGES 

VALUED AS OF! 02/11/86

COVERAGE IS! GENERAL LIABILITY
FISCAL 0 - 50.001- 100.001- 150.001- 200.001- 250.001- 300.001- 500.001-
YEAR 50.000 100.000 150.000 200.000 250.000 300.000 500.000 ALL

1981
TOTAL 5 672,079
FREQ. 19S

AVG LOS? 3,294

1982
TOTAl $ 797,726
FREQ, 212

AVG LOSS 3,762
1983

T-M. { 734,025
. -0 . 302

AVG LOSS 2,420
19S4

TOTAL i 865,934
FREQ - 77-

AVG LOSS «- * w v -

1993
! g i hi ! '349,535
FREQ. 456

AVG LOS:
1 i <•

2,082
*

TOTAL 1 I S - .09?kWW Jw
FREQ. .

AVG LOS: 1,646
total

total 1 4,276,25c
FREQ. 1,661

f OSS 2,575

269.40-1
4

67.351

428.353
6

71,392

313.2SC-
4

79.570

597,024
9

74,62?

150,000
■>

75.000

150,000
i

75,000

110,000
1

110,000

122.530 
1

122.530

501,502
4

125,375

240,000
■5

125-000
1

125,000

153.367 
1

153.367

357,962
2

178,981

200,000
1

200,000

237.409 
1

237.409

202.672 
1

202.672
270.000 

1
270.000

300.000 
1

300.000

1,734,379 2,619,995
4 3

433,594 873,331

673,109
2

336,554
670.174 

1
670.174

520.000 
1

520.000

26 9
73,580 122,115

711.-229
4

177,822
440.081

o

220,041

300.000 
1

300.000

870.000 2,407,488 3,810,169
3 6 5

290.000 401,248 762,034



ATTACHMENT D

Medical Malpractice Legislation Enacted in the U.S. 1971 - 1985
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MEDICAL MALPRACTICE LEGISLATION 

ENACTED IN THE UNITED STATES 1971 -

STATES SURVEY UPDATE 1985

D e b o r a h  R .  S i e g e l ,  D i r e c t o r  

L o n g - R a n g e  P l a n n i n g  

M e d i c a l  S o c i e t y  o f  t h e  S t a t e  

o f  N e w  Y o r k



MEDICAL MALPRACTICE LEGISLATION 
ENACTED IN THE UNITED STATES 1971 - 1985

STATE

A L A B A M A  C l a i m s  M a d e  6  O c c u r r e n c e  p o l i c i e s  C a p s  o n  A w a r d s

Caps on Physic ians'  Personal Assets 
C ol la te r a l  Sources 
Contingency Fees 
Periodic Payments

ALASKA Claims Made & Occurrence p o l i c i e s Caps on Awards
C o l la t e r a l  Sources Caps on Physic ians'  Personal Assets
Periodic  Payments * Contingency Fees

* Jury cannot be advised o f  p e r io d ic  payments use.

Highest premium $5 m i l /$ 5  mil is $^0,2^6 a n nu a l ly .

ARIZONA Claims Made & O ccu r,ence p o l i c i e s  Caps on Awards
’ C ol la t e r a l  Sources Caps on Physic ians'  Personal Assets

Contingency Fees 
Periodic Payments

Highest premium ($3,000,000 coverage) is $30,000 annu a l ly .  $5 m i l /$ 5  mil coverage 
ava i 1ab l e .

ARKANSAS Claims Made £ Occurrence p o l i c i e s Caps on Awards
C o l la t e r a l  Sources Caps on Physicians ' Personal Assets
Periodic Payments Contingency Fees

Average premiums range between $900 and $7,000. $7,000 highest in the s ta te .

CALIFORNIA Claims Made & Occurrence p o l i c i e s  Caps on Physicians'  Personal Assets
Caps on Awards 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic Payments

The highest premium ($1 mi 1/$3 mil  coverage) is $51,920 f o r  Neurosurgeons. $10 m i l /
$10 mil is a v a i l a b l e .  $2 mi 1 / $A mil is the most common, but there are a large number 
of  $5 m i l /$ 5  mil p o l i c i e s .

Have had a cap on pain and s u f f e r i n g  (non-economic damages) since 1975 ($250,000).  I t  
was upheld by the Supreme Court th is  year.  They f e e l ,  as fa r  as i t ' s  e f f e c t  on pre­
mium costs, th at  i t  w i 11 be f e l t  more now and in the next few years than i t  had been 
p r e v io u s ly .  While i t  is be l ie ved to be o f  v a lu e ,  no empirical  data w i l l  be a v a i l a b l e  
before November or December, 1985. There are already signs that  the t r i a l  lawyers w i l l  
go for higher economic damages and w i l l  t r y  to undo what's been done-there have been 
proposals to th is  e f f e c t  and a lso to ra ise  the level  of  the cap.

COLORADO Occurrence p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal A s s e t s  
Col l a t e r a l  Sources 
Contingency Fees 
Periodi c Payments

Average premiums range from $1,600 -  $26,000. $26,000 h ig h e s t .

HAVE PROVISIONS DO NOT HAVE PROVISIONSnTTô :

o 1 o



STATE HAVE PROVISIONS FOR: DO NOT HAVE PROVISIONS FOR:

CONNECTICUT Claims Made P o l ic i e s  Caps on Awards
C o l l a t e r a l  Sources Caps on Physic ians'  Personal Assets

Contingency Fees (not mandated but are used).
Periodic  Payments (not mandated but are used in large s e tt le m e n ts ).

Highest premium ( f o r  Neurosurgeons, C a r d io lo g is ts ,  Orthopedics) is $27,000, but w i l l  
r ise to $31,800 a f t e r  an 18% increase.  The highest coverage is $1 m i l .

DELAWARE Claims Made p o l ic i e s  Caps on Awards
Col la t e r a l 'S o u r c e s  Caps on Physic ians '  Personal Assets
Contingency Fees *
P e r io d ic  Payments

*  The contingency fee schedule is 35% on f i r s t  $100,000; 25% on next $100,000; and 10% 
on the balance.

Average premiums range brtween $5,000-$10,00Q. The highest is $21,000 fo r  fo u r t h  year 
OB/GYN's.

FL0RI0A Claims Made & Occurrence p o l ic i e s  Caps on Awards
Contingency Fees *  « Caps on P hysic ians'  Personal Assets
P e r io d ic  Payments * *  C o l la t e r a l  Sources

* Contingency fee scale (subject to Supreme Court changes). The s l i d i n g  scale ranges 
from 15% -  ^5% depending upon the p o in t  at  which the case is s e t t l e d .  15% on awards in 
excess o f  $2 m i l .

* *  On awards over $500,000.

Highest premium (0B Surgeons and Neurosurgeons) $78,^50 ($100,000/5300,000).  Highest 
coverage: SI mi I /$3  m i l .

GEORGIA Claims Made p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
Col I a t e r a 1 Sources 
Contingency Fees 
Periodic  Payments

Highest premium is S37.000. Highest coverage is $10 mi 1 / $ 10 m i l .

HAWAII Claims Made p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Periodic  Payments

* Attorney fees must be approved by the court.

Highest premiums are $33,000 a n n u a l ly .  T o t a l ’physician l i a b i l i t y :  $5 mi I / $  5 m i l .

IDAHO Claims Made 6 Occurrence p o l i c i e s  Caps on Awards *
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources *
Contingency Fees *
Per iodi c Payments

:V Cans, c o l l a t e r a l  sources and contingency fees had statu te s but were declared unconst i 
t u t i o n a l  several years ago.

o 2 o



STATE HAVE PROVISIONS FOR: DO NOT h. •' PROVISIONS FOR:

L LI NO IS Claims Made 6 Occurrence p o l ic i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic  Payments

The highest premium is  $83,000 (Neurosurgeons) and t o t a l  physician l i a b i l i t y  is $5 m i l /  
$5 m i l .  Most physic ians in s t a t e  carry $1 m i l / $ 3  m i l .

INDI ANA Claims Made S Occurrence p o l ic i e s  *  C o l la t e r a l  Sources
“ ^  Caps on Awards

Caps on P h y s ic ia n s '  Personal Assets 
Contingency Fees * *
P e r io d ic  Payments

* i'our companies w r i t i n g  occurrence p o l ic i e s  and one w r i t i n g  claims made (with a long t a i l ) .  

**  Via a s t a t u t e  created p a t ie n t s  compensation fund.

Feel very s t r o n g ly  that  t h e i r  $500,000 cap on awards has helped keep premiums down.

J QUA, Claims Made & Occurrence p o l ic i e s  * *  Caps on Awards
C o l la t e r a l  Sources *  Caps on Physicians'  Personal Assets
Contingency Fees *  Periodic Payments

*  M o d i f i e d  c o l l a t e r a l  s o u r c e s  p r o v i s i o n  a n d  c o n t i n g e n c y  f e e s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  

b u t  a r e  u s e d .

* *  Are moving towards claims made only.  

The h ighest coverage is $5 m i l .

K A N S A S  C l a i m s  M a d e  5  O c c u r r e n c e  p o l i c i e s  C a p s  o n  A w a r d s

C o l l a t e r a l  S o u r c e s  C o n t i n g e n c y  F e e s  *

P e r i o d i c  P a y m e n t s

Physic ians'  Personal Assets and Awards beyond coverage are covered v ia  a "health care 
s t a b i l i t y  fund". This adds a 110? surcharge on premiums.

* Attorneys fees are not covered by s t a t u t e ,  but are expected to be "reasonable" -  the 
courts d o n ' t  l i k e  to get in volved -  general ly  25? -  50? o f  sett lement.

remiums for physicians who c a n ' t  get coverage through two companies, possib ly get i t  
hrough JUA -  i f  they pass personal in terview which determines the physicians w i l l i n g -

P

t h  r o u g h

n e s s  t o  p r o p e r l y  i n f o r m  p a t i e n t s

H a v e  a  c a p  o n  p u n i t i v e  d a m a g e s .  

P r e m i u m s  a r e  v e r v  v a r i a b l e .

K E N T U C K Y  C l a i m s  M a d e  p o l i c i e s  C a p s  o n  A w a r d s

C a p s  o n  P h y s i c i a n s '  P e r s o n a l  A s s e t s  

C o l l a t e r a l  S o u r c e s  

C o n t i n g e n c y  F e e s  

P e r i o d i c  P a y m e n t s

o 3 o



STATE HAVE PROVISIONS FOR: 00 NOT HAVE PROVISIONS FOR:

LOUISIANA Claims Hade £ Occurrence p o l ic i e s  Caps on Physic ians'  Personal Assets 
Caps on Awards C o l l a t e r a l  Sources
P er io dic  Payments * Contingency Fees

* P e r io d ic  payments are used v ia  a u t h o r i t y  o f  the Attorney Generals o f f i c e .

Since 1975 have three caps o f  $500,000 each:
M e d i c a l  m a l p r a c t i c e  -  p r i v a t e  p h y s i c i a n s ;  m e d i c a l  m a l p r a c t i c e  -  e m p l o y e r s  o f  p h y s i c i a n s  

i n  L o u i s i a n a ;  s t a t e  l i a b i l i t y  f o r  a l l  o t h e r  t o r t  a c t i o n s .

The hig hest premium is in the range o f  $21,000.

MAINE Claims Marlp

P e r io d ic  Payments

Caps on Awards 
Caps on Physicians 
C o l l a t e r a l  Sources 
Contingency Fees

1 Personal Assets

Have i n s t i t u t e d  monthly meetings with  t r i a l  lawyers in response to t h e i r  l i a b i l i t y  c r i s i s

Highest premium $*)0,000 (Neurosurgeons).

MARYLAND Claims Made £ Occurrence p o l ic ie s  
Contingency Fee 
P e r io d ic  Payments * *

Caps on Awards 
Caps on Physicians 
- o l l a t e r a l  Sources

' Personal Assets

* Contingency fee s t a t u t e  allows judge to review a t t o r n e y ' s  fees.

'■■■" P er io dic  payments o p t i o n a l ,  not mandated.

The highest premium (0BGYN) is $35,000 for $1 mil 
with  a $5 mil  excess.

/$3 m i l .  Highest coverage is $1 mi 1/$3 r

MASSACHUSETTS Claims Made £ Occurrence p o l ic i e s  
C o l l a t e r a l  Sources

•f •

Caps on Awards 
Caps on Phys i c i a n s 1 
Contingency Fees * 
P e r io d ic  Payments

1 Personal Assets

*  Though no s t a t u t o r y  p r o v is i o n  fo r  contingency f e e s , they are used: 33 1/3% - 50%.

The highest premium is $15,300 (Orthopedics,  P l a s t i c  Surgeons, Neurosurgeons, OBGs ) .

MICHIGAN Occurrence D o l ic ie s  
Contingency Fees *

Caps on Awards 
Caps on Phys i ci ans ' 
Co 11a t e r a l  Sources 
Periodi  c Payments

Personal Assets

*  Court rule allows 33^ contingency fees.

Highest premium $55,000 (OBGs 1 , Neurosurgeons). $1 mi 1/$ I mi l  hi  ghes t coverage.

MINNESOTA Claims Made p o l i c i e s Caps on Awards 
Caps on Physicians'  
C o l l a t e r a l  Sources 
Contingency Fees 
P e r io d ic  Payments

Personal Assets

Highest p o l ic y  is  $20,000. Total  physicians l i a b i l i t y  $  ̂ mi 1/$5 m i l .
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MISSISSIPPI M odif ied Claims Made p o l ic i e s  Caps on Awards
* C o l l a t e r a l  Sources Caps on Phy s ic ia n s '  Personal Assets

Contingency Fees *
P e r io d ic  Payments *

* Contingency fees and p e r io d ic  payments are used.

Highest premium (Neurosurgeons/Anesthesiologists)  $31,000. $5 m i l /$5 m i 1 highest coverage
a v a i l a b l e .

MISSOURI Claims Made 6 Occurrence p o l ic i e s  *  Caps on Awards
P h y s ic ia n s '  Personal Assets 

C o l la t e r a l  Sources 
Contingency Fees 
P e r io d ic  Payments * *

*  Are moving to claims made o n ly .

* *  A l t h o u g h  n o t  s t a t u t o r i l y  m a n d a t e d  t h e  j u d g e  m a y  o p t  f o r  i t .

The range o f  premiums is $1,200 -  $3^,000. $3^,000 is the h ig h e s t .  Total  p h ys ic ia n s '
l i a b i l i t y  is $5 m i l / $ 5  m i l .

MONTANA Claims Made p o l i c i e s  Caps on Awards
Caps on P hysic ia ns '  Personal Assets 
Col l a t e r a l  Sources 
Contingency Fees 
P er io dic  Payments

The highest premium is $20,000.

NEBRASKA Claims Made £ Occurrence p o l ic i e s  Caps on P h y s ic ia n s '  Personal Assets
Caps on Awards *  Periodic  Payments
C o l l a t e r a l  Sources 
Contingency Fees

* Caps on awards are covered v i a  a p a r t i c i p a t i n g  vo lunta ry  s t a t e  fund. The cap is $1 m i l .

The h ighest  premium is about $11,000. Total physic ian  l i a b i l i t y  is $1 mi 1/$3 m i l .

NEVADA Occurrence p o l i c i e s  Caps on Awards
Caps on P hysic ia ns '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Periodic  Payments

*  Contingency fees are used -  g e n e r a l ly  30% -  ^0% but can go up to 50%.

The highest premium is $AA,l60 for $1 m i l / $3 m i 1 coverage The h ig h e s t  coverage a v a i l ­
able is $5 mi 1 / S7 mi I .

NEW HAMPSHI RE Occurrence p o l i c i e s  *  Caps on Awards
~ ~  * Caps on P h y s ic ia n s '  Personal Assets

Col l a t e r a l  Sources 
Contingency Fees 
Per iodi c Paymen ts

Moving towards Claims Made.
o 5 o
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NEW JERSEY Claims Made £ Occurrence po l ic ie s  Caps on Awards
Contingency Fees * Caps on P h y s ic ia n s '  Personal Assets

Col la t e r a l  Sources 
P er io dic  Payments

* G l id in g  scale contingency fees.

Average premium is $9,000; the h ig h e st is $30,000 (Neurosurgeons) $1 mi 1/$1 mil  coverage. 
The hig hest coverage is $5 m i l .

Currently  before l e g i s l a t u r e  is a four part b i l l  which includes caps on awards, c o l l a t e r ­
al sources, p e r io d ic  payments, expert  witness and c e r t i f i c a t e  o f  m e r i to r io u s  claim.

t .

NEW MEXICO Claims Made p o l i c i e s -  . . C o l la t e r a l  Sources
Caps on Awards *  Contingency Fees
Caps on P h y s ic ia n s '  Personal Assets P e r io d ic  Payments

* Caps on awards excluding p u n i t i v e  damages.

Have since 1376 a $500,000 cap ( excluding o u n i t iv e  damages). Feel i t  has had some­
what o f  an e f f e c t  oh premium costs.  The' courts are very conservat ive  -  only  two cases 
have been awarded the $500,000. The conservative c l im a te ,  the cap and the whole malprac­
t ice  b i l l  are what keeps the premiums low.

NEW YORK Claims Made £ Occurrence po l ic ie s  Caps on Awards
C o l la t e r a l  Sources '* Caps on P h y s ic ia n s '  Personal Assets
Contingency Fees *
Peri odi c Payments

*  Contingency Fees: 33 1/3 “ 30% o f  f i r s t  $250,000; 25% next $250,000; 20% next %500,000:
15% next $250,000; and 10% of.'any f u r t h e r  amount.

Highest premium is $83,000 fo r  Neurosurgeons -  $1 m i l / $ 3  m i l .

New York physicians pay the h ig h e st premium rates o v e r a l l  in the country. Downstate 
e s p e c ia I ly  so.

NORTH CAROLINA Claims Made p o l i c i e s  Caps on Awards
C o l l a t e r a l  Sources Caps on P hysic ia ns '  Personal Assets

Contingency Fees *
Periodi c Payments

••• Cor t ' nr:ency fees are not a s t a t u t o r y  p ro v is io n ,  though they are used -  average is 2 0 / - 3 0 /

The highest premium is $17,000 (Neurosurgeons). $5 m i l / $ 5  mil coverage is a v a i l a b l e .

NORTH DAKOTA Claims Made £ Occurrence p o l ic ie s  Caps on Awards
C o l la t e r a l  Sources Caps on P hysic ia ns '  Personal Assets

Contingency Fees *

Contingency fees are not a s t a t u t o r y  pro vis ion ,  though they are used -  general ly  33 1/3*.

The average premium is very v a r i a b l e  and the hiohest is  SA5.000 (Neurosurgeon). Highest

coverage is $ 10 m i l .

o 6 o
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OHIO Claims Made £ Occurrence p o l ic i e s  Caps on Awards
C o l la t e r a l  Sources Caps on P h y s ic ia n s '  Personal Assets

Contingency Fees 
P e r io d ic  Payments

Current b i l l s  w i l l  attempt fo r  a cap on p u n i t i v e  damage and c e r t a i n  economic damages, 
contingency fees and p e r io d ic  payments. Feel the " s i t u a t i o n  is  d e t e r i o r a t i n g  r a p i d l y . "  
Major h o s p i ta l  carr iers are r e q u ir in g  h o s p i t a l  medical s t a f f s  to change bylaws to i n ­
clude as c r i t e r i a  for membership that  a physician carry $1 mil  coverage. Feel th is  w i l l  
on ly  encourage larger awards.

Highest premium is $17,000 for Neurosurgeon - -  $1 mi 1/$3 m i l .  The h ig hest coverage is 
$5 m i l .  There is a $250,000 cap on pain  and su f fe r in g  and c o l l a t e r a l  sources p r o v is io n .

Have had a $250,000 cap since 1975 on non-pconomic damages -  no cap on economic or puni­
t i v e  damages.

OKLAHOMA Occurrence p o l i c i e s  Caps on Awards
Caps on P h y s ic ia n s '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Pe riodic  Payments *

*  Neither contingency fees or  p e r io d ic  payments are s t a t u t o r i l y  mandated but can be used 
(contingency fees are g e n e r a l ly  **0 -  50? o f  award).

Average premium is $*4,000. The h ig h e s t  premium is $12,000 (OBGs , Neurosurgeons, P l a s t i c -
Surgeons) $1 m i l / $3 m i l .  i

:

OREGON Claims Made £ Occurrence p o l ic i e s  Caps on Awards
Contingency Fees *  Caps on P h y s ic ia n s '  Personal Assets

C o l la t e r a l  Sources 
Periodic Payments

* Contingency fees: 35? on f i r s t  $100,000; 35? on next $100,000 and 10? on balance.

Highest premium, $5 mil  coverage: $*40,000. Going to $6*4,000 in 1986 (Neurosurgeon).

PENNSY LVANIA Claims Made £ Occurrence p o l ic i e s  Caps on Awards
' Caps on P h y s i c i a n s 1-Persona 1 Assets

C o l l a t e r a l  Sources 
Contingency Fees 
Periodic  Payments

No l i m i t  to amount of insurance p hysic ia n  can buy, a c ata strophic  loss fund covers $1 m i l .
inc luding personal assets.

RHODE ISLAND Occurrence p o l i c i e s  Caps on Awards
Caps on P h y s ic ia n s '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic  Payments *

••'•'Periodic payments not s t a t u t o r i l y  mandated, in a c t u a l i t y ,  they are used.

Highest premium is $30,000 ($1 mi 1/$3 mil  coverage).
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SOUTH CAROLINA P e r io d ic  Payments Caps on Awards
Caps on Physic ians Personal Assets * C o l la t e r a l  Sources

Contingency Fees

*  Physicians Personal Assets are covered through a patients  compensation fund (no cap). 

Highest premium ($1 m i l / $3 m i l )  is $5,600 f o r  a Neurosurgeon.

SOUTH DAKOTA Claims Made 6 Occurrence p o l ic i e s  
Caps on Awards 
C o l l a t e r a l  Sources 
Contingency Fees

Caps on Physic ians'  Personal Assets 
Periodi c Payments

Have had a $500,000 cap on general damages since 197^-75. Feel i t  h a s n ' t  made any 
d i f fe r e n c e  on premium costs as premium rates continue to go up.

The h ig hest premium is $32,000 f o r  Orthopedic Surgeons and Neurosurgeons. Can buy as high 
a po l i  cy as they w i s h .

TENNESSEE Occurrence p o l i c i e s  
C o l l a t e r a l  Sources 
Contingency Fees *

Caps on Awards
Caps on Physic ians'  Personal Assets 
P e r io d ic  Payments * *

*  Contingency fees maximum is 33%.

* *  No pro v is ion  f o r  p e r io d ic  payments but judge can use, 

Highest premium approximately $30,000.

TEXAS Claims Made S Occurrence p o l i c i e s ^ '  Contingency Fees * *
“  Caps on Awards * * *  Periodic  Payments * *

Caps on P h y s i c ia n s '  Personal Assets*
Col I a t e r a l  Sources

*  H o m e s t e a d  r u l e  c o v e r s  p h y s i c i a n s '  p e r s o n a l  a s s e t s .

••* C o n t i n g e n c y  f e e s  a n d  p e r i o d i c  p a y m e n t s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  b u t  a r e  u s e d .

:;** a $500,000 cap on awards since 1975. This cap is now being challenged. Feel the cap 
has had a p o s i t i v e  e f f e c t  on keeping premium costs down.

* *  M o v i n g  t o w a r d s  c l a i m s  m a d e  p o l i c i e s .

SI mi 1 /$3 mil is the h ig h e s t  coverage.

UTAH Occurrence p o l i c i e s  *
C o l la t e r a l  Sources 
Con t i ngency Fees * *

Moving towards claims made p o l i c i e s .

* *  Contingency fees -  33 1/3%.

Highest policy is $18,600.

Caps on Awards
Caps on P hysic ians'  Personal Assets 
Periodic Payments
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VERMONT Claims Made Caps on Awards 
Caps on Physic ians'  
C ol la t er a l  Sources 
Contingency Fees *  
Periodic Payments

Personal Assetr

*  Contingency fees not mandated but used.

Rural community and general conservat ive  c l imate  keep s i t u a t i o n  under c o n t r o l .

The h ighest premium fo r  $1 m i l / $ 3  mil  coverage (Neurosurgeons) is $10,889 or $2**,622 de­
pending on company (mature r a t e s ) .  Highest coverage is $1 mi 1/$3 mil  with  a $9 mi 1 excess.

VI 1GINIA Claims Made 6 Occurrence p o l ic i e s  
Caps on Awards *
Contingency Fees

Caps on Phys i ci ans 1 
C ol la t e r a l  Sources 
Periodic Payments

Personal Assets

* Caps on awards $1 m i l .

Highest premium is $**2,000 (Neurosurgeon). Highest coverage is $5 mi 1.

WASHINGTON Claims Made p o l i c i e s  * Caps on Awards 
Caps on Physicians 
Col la t e r a l  Sources 
Contingency Fees 
Periodic Payments

Persona 1 Assets

*  Claims made p o l i c i e s  only  s t a r t i n g  in 1926.

Average premium $8,500. Highest premium $25,690 ($1 
a v a i l a b l e  $5 mi 1/$7 m i l .

mil -  Neurosurgeon). H i ghes t coverage

WEST VIRGINIA Claims Made 6 Occurrence p o l i c i e s Caps on Awards 
Caps on Physic ians '  
Col 1a t e r a 1 Sources 
Contingency Fees 
Periodic Payments

Personal Assets

The average premium is $11,700. The h ig h e s t  is $**8,000 (Neurosurgeon). $1 
a v a i l a b l e .

. . . n  1 * V i___1 r. r \ _ . _ _ 1 : •__ U. • r _______ ~ A_________ A ~

0 mi 1 cove rage

W l S C O N S  I N  C l a i m s  M a d e  5  O c c u r r e n c e  p o l i c i e s  * *  C a p s  o n  A w a r d s

P h y s i c i a n s '  P e r s o n a l  A s s e t s *  C o l l a t e r a l  S o u r c e s  

P e r i o d i c  P a y m e n t s  C o n t i n g e n c y  F e e s  * * *

* A physician is required to purchase $200,000 coverage which makes him e l i g i b l e  for a 
p a t ie n ts  compensation fund. Awards-beyond his coverage and personal assets are handled 
v ia  this fund.

* *  85-90?I are occurrence p o l i c i e s .

•■••** C o n t i n g e n c y  f e e s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  b u t  a r e  u s e d .

* *  A modif ied p e r io d ic  payment ru le  is used fo r  awards of  fu tu re  damages o f  $1 mi l .

The highest premium is $****,600 (Neurosurgeon).
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Structured awards are not c o n s i s t e n t l y  recognized by the courts.

Highest premium ($1 mil  coverage) under $20,000.

STATE

WYOMING Claims Made & Occurrence p o l i c i e s  
C o l la t e r a l  Sources 
Structured Awards *

Caps on Awards
Caps on Phy i c i a n s '  Personal Assets 
Contingency Pees
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In su rance-R ela ted  Legislation*. A R o u n d u p
W hile federal regulation o f the insurance in d ustry  

is blocked by the M cCarran-Ferguson  A ct of 1945 ( P L  
79-15). there are a num ber o f bills in the 99th Congress 
that address specific insurance problems. Following is a 
roundup o f their status:

Product  Liability
M anufacturers hope recent concern over the a va il­

ability o f business insurance will rekindle interest in 
legislation to set federal standards to govern p rod u ct- 
liability lawsuits. T h e y  contend  that such standards, 
w hich  they have been seeking since the late 1970s. w ould  
reduce exorbitant settlem ents.

Sen. John  C . Danforth, R-Mo., chairman o f th e  
Com m erce, S cien ce  and Transportation Com mittee, has 
promised early action on a bill (S  1999) to establish 
federal standards and set up a new system to a llow  
v ictim s to recover damages w ithout going to court.

An  earlier version w ithout the compensation system  
(S  100), which had been pushed for several years by Sen . 
B ob  Kasten. R-W is., died in the committee last M ay on  
an 8-8 tie vote. (1985 Weekly Report pp. 2730, 1586)

Tr ia l lawyers heatedly oppose the concept o f u n i ­
form  tort-law standards, and so do many state officials. 
Consum er groups and organized labor are fighting p ro ­
visions that they say would make it difficult for v ict im s  
o f unsafe products to recover damages.

In the House, leaders o f the Energy and Com m erce  
Com m ittee, w hich  has jurisdiction  over the matter, are 
interested in product-liability  legislation but are waiting 
for the Senate to take the lead.

Pollution Liability
Insurers failed to obtain major relief from liability  

for hazardous-waste cleanup costs in a bill (H R  2005) to  
reauthorize the “superfund” cleanup program.

T h e  House and Senate each passed versions o f the  
reauthorization bill, and a conference to settle d iffe r­
ences will probably take place early in the new session.

In neither bill did ..nsurers get their prime objective: 
relaxation o f the "strict, jo in t and several liability” s ta n ­
dard that can hold them  responsible for toxic-waste 
problem s decades after a policy lapsed, regardless o f  
how small a share o f responsibility they carry.

T h e y  could yet win some relief, however, through a 
House provision that would make it easier for the E n v i­
ronm ental P rotection  Agency to make out-of-court s e t­
tlem ents to release from  liability parties who have co n ­
tributed only small am ounts o f waste to a dum p site. 
(1985 Weekly Report p. 2619)

Vaccine Compensat ion
Legislation (S  827) to com pensate people injured by 

adverse reactions to some vaccines remains stalled in 
the Senate Labor and Hum an Resources Committee.

Sen. Paula Hawkins, R -Fla ., says the bill is needed 
both to help victim s and to ensure the availability o f  
vaccines. Som e pharm aceutical companies have stopped 
making certain vaccines, such as D P T  (diptheria. p er­
tussis and tetanus), because o f  the risk of lawsuits on

behalf of children who suffer rare hut severe side effects.
Opponents o f the bill object to a provision that 

would require v ictim s to give up their right to sue if  they 
want to receive com pensation from the governm ent. 
(1985 Weekly Report pp. 27-12. 1591)

Medical  Malpract ice
T h e  Am erican M edical Association is backing a bill 

(S  1804) by Sen. O rrin  G. Hatch, R-Utah, to spur sta tes 
to revise their medical m alpractice laws.

T h e  bill would offer states up to $4 million as an 
incentive to enact specific changes in malpractice laws, 
such  as limiting attorneys' fees and putting a ca p  of 
$250,000 on awards for pain and suffering.

T h e  bill is pending in the Senate Labor and H u m a n  
Resources Com  nittee, w hich  H atch  chairs.

Another approach was offered by Reps. R ich a rd  A. 
Gephardt, D-M o., and \V. Henson Moore, R -La ., in  H R  
3084. T h e ir  bill would set up an alternative to lawsuits, 
featuring a com bination o f binding arbitration b y  an 
independent body and judicia l review of claim am ounts.

O ther bills would set up screening boards to e x a m ­
ine claims (S  175, H R  2659), make it easier for d o cto rs  
to insure themselves (S  1357, H R  2261), and m ake  it 
possible for m ilitary personnel to sue for m alpractice  in 
m ilitary hosp ta ls  (H R  3174).

Antitrust Exempt ion for Insurance
House Jud icia ry  Com m ittee  Chairman P eter W. 

Rodino Jr., D -N .J., says his panel will re-examine the 
antitrust exem ption the industry enjoys as a result of 
the M cCarran-Ferguson  A ct. (Background, p. 1-19)

T h e  law exempts the insurance industry from fe d ­
eral regulation so long as it is regulated by the states, 
and it allows insurance com panies to share in form ation 
and set jo in t rates without violating antitrust laws.

T h e  insurance industry generally opposes e fforts to 
lim it its privileges. A  few executives o f larger com panies, 
however, have said they would be willing to give up  the 
antitrust exemption, which they feel protects sm aller, 
less efficient companies.

Taxation
T h e  property-casualty insurance industry would be 

h it hard by the tax-reform bill (H R  3838) passed by the 
House Dec. 17. T h a t  segment o f the industry has paid 
little tax in recent years because o f its investment and  
accounting  practices.

T h e  House bill would tax the companies' in com e  
from currently  tax-exem pt securities, and would im pose 
a 20 percent m inim um  tax on property-casualty co m p a ­
nies beginning in 1988.

L ife  and health insurance companies were generally 
relieved that the House bill ignored proposals to tax 
employees’ health insurance and the increase in the 
value o f life insurance policies.

B lue Cross and Blue Sh ie ld  companies would have 
to pay $1.7 billion in taxes, however, because o f n p ro v i­
sion that would tax them as if they were profit-m aking 
com panies (1985 Weekly Report pp '21 (HI, 27n5).
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Attachment- co OSPIRG Testimony
February 25, 1986

COMPARISONS BETWEEN “TORT REFORMSM BOUGHT BY THE INSURANCE INDUSTRY AND 
THE LAW OF ONTARIO, CANADA

In most of th e  SO s t a t e s ,  th e  in s u r a n c e  in d u s t r y  i s  s e e k in g  
l e g i s l a t i o n  t h a t  would make i t  more d i f f i c u l t  f o r  in ju r e d  p e o p le  to  win  
l a w s u i t s  and would l i m i t  th e  amount of mcney th e y  c o u ld  r e c o v e r  i f  
th e y  do w in . The law  of O n t a r io ,  Canada (where th e  in s u r a n c e  in d u s t r y  
i s  r a i s i n g  r a t e s  j u s t  a s  i t  i s  i n  th e  U n ited  S t a t e s ,  se e  C h a r t  2) 
a lr e a d y  c o n t a in s  th e  p r o v is io n s  th e  in s u r a n c e  in d u s t r y  s e e k s ,  a s  th e  
f o l lo w in g  c h a r t  shows*

The in s u r a n c e  in d u s t r y  wants*

A. Caps on com pensation f o r  
pain_«nd.»y*Jj»r-*Ptt —  ».g.» *°r 
q u a d r ip le g ia  or b r a in  damage —  
t y p i c a l l y  of * 2 5 0 ,0 0 0 .

B. R e s t r i c t i o n s  on p u n i t i v e  
damages* e . g . ,  l i m i t i n g  p u n i t i v e  
damages to  a s p e c i f i c  amount o r  a 
s p e c i f i c  m u l t ip le  of th e  
com pensatory aw ard , o r  a b s o lu t e ly  
p r o h ib i t in g  p u n i t i v e  damages.

C. A p r o h ib i t io n  on in ju r e d  
p eo p le  s p e c i f v in o  th e  amount th e y  
seek in  th e  co m p la in t  ( in  le g a l  
ja r g o n ,  e l im in a t in g  th e  ad daenue  
c l a u s e ) .

D. R e s t r i c t i o n s  on 
c o n t in g e n cy  f e e s  —  e . g . ,  by 
e s t a b l i s h in g  a s l i d i n g  s c a l e  t h a t  
re d u ce s  th e  p e rcen tag e  of th e  
award the  law yer can r e c e iv e  as  
th e  award g e ts  l a r g e r .

e . S u t r i c t i B n t  on t h i  r a l t
of the  ju r y  —  e . g . ,  t a k in g  th e  
a u t h o r i t y  to  d ete rm in e  th e  amount 
of p u n i t i v e  damages away from th e  
j u r y ,  or r e q u i r in g  th e  ju r y  to  
answer d e t a i le d  i n t e r r o g a t o r i e s  
th a t  l i m i t  i t s  d i s c r e t i o n .

O n t a r io ,  Canada h a s i

A. Caps on com pensation  f o r  
p a in  and s u f f e r i n g . O n t a r io  h a s  a 
cap of * 1 0 0 ,0 0  in  197S C an ad ian  
d o l l a r s  ( *1 8 5 ,0 0 0  in  c u r r e n t  
Canad ian  d o l l a r s ) .  See Andrews v .  
Grand and Toy A lb e r t a  L t d . , 2 
S .C .R .  229 <19 7 B ) ; O n ta r io  Law 
Reform Commission R eport on 
P ro d u c ts  L i a b i l i t y ,  a t  62 (1979)  
( h e r e in a f t e r  “O n t a r io  L^ w ").

B. R e s t r i c t i o n s  on p u n i t i v e  
damages. In  Canada, p u n i t i v e  
damages a re  v i r t u a l l y  unknown in  
t o r t  c a s e s .  They a re  a l lo w ed  o n ly  
f o r  i n t e n t i o n a l  t o r t s .  O n t a r io  
Law a t  75 ; L in d e n ,  Canad ian  T o r t  
Law, a t  4 9 -5 1 (1 9 7 7 ) .

C . A p r o h ib i t io n  on in ju r e d  
p eo p le  s p e c i f y in g  th e  amount th e y  
seek in  th e  c o m p la in t .  In  O n t a r io ,  
th e  p l a i n t i f f  i s  not p e rm it te d  t o  
demand a s p e c i f i c  amount in  th e  
c o m p la in t .  See Gray v .  A lan co  
Developm ent, I n c . , 1 O .R .
597 (1 9 6 7 ) ;  O n ta r io  Law a t  75.

D. No co n t in g e n cy  f e e s . In  
O n t a r io ,  c o n t in g e n c y  f e e s  a re
p o h ib i t e d .  O n ta r io  Law a t  7 2 ,
75.

e . R a i t r i c t j o n *  r.p.Lt
of th e  J u r y . T h ere  i s  no 
c o n s t i t u t i o n a l  r i g h t  to  a ju r y  
t r i a l  in  Canada. Most t r i a l s  a re  
judge t r i a l s .  O n ta r io  Law a t  7 4 ,  
102-04.



F .  P e n a lt ie s ,  f o r  " f r i v o I d u k "  

s u i t e  —  <*•?•, r e q u i r in g  th e  
p l a i n t i f f  to  pay th e  c o s t  of  
d efen d in g  such  a s u i t .

F .  P e n a l t i e s  f o r  ^ f r iv o lo u s "  
s u i t s . In  O n t a r io ,  i f  th e  
p l a i n t i f f  l o s e s  he n u s t  pay th e  
d e fe n d a n t 's  a t t o r n e y ' s  f e e s ,  a s  
w e ll  as  h i s  own. O n t a r io  Law a t  
7 2 , 76 .



WHAT HAPPENS TO INSURANCE RATES WHEN "TORT REFORM"
LEGISLATION IS  ENACTED?

V i r t u a l l y  every  " t o r t  re-form11 maamra the in su ra n ce  
in d u a trv  i s  seek ing  i»  c u r r e n t ly  the  law in  O n ta r io .  Canada 
(See Chart 1 ) .  Yet the  in su ran ce  in d u s t ry  i s  r a i s in g  
premiumi bv 4007.. c a n c e l l in g  c o v r a q t  in  mid-term and 
re fu s in g  to  p rov id e  c o v t ra o t  a t  any p r i c e  in  O n ta r io ,  Canada 
Ju st  am i t  i»  in  tha  U nitad  S t a t e s . For example:

a Thu in au ran ca  in d u s t ry  has re fu sed  to  p rov id a  
in su ra n ce  -it any p r i c a  -for O nta rio  day c a r s  c a n te rs  (See 
E x h ib i t  1 ) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
in s u ra n c e  a t  any p r i c e  to  a l l  but 1 of 121 Canadian School 
Boards responding to  a q u e s t io n n a ire  (See E x h ib i t  2 ) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
l i a b i l i t y  in su ra n ce  fo r  Toronto and many other c i t i e s  (Sea 
E x h ib i t  3) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
l i a b i l i t y  in su ra n ce  at any p r ic e  to  the Canadian n a t io n a l  s k i  
teams, which have never had a major c la im  a g a in st  them (See  
E x h ib i t  4 ) .

o The in su ra n ce  in d u s t ry  has r a is e d  premiums 10007. and 
at the  same tim e reduced coverage fo r  the  O nta rio  i n t e r c i t y  
bus in d u s t ry  (See E x h ib i t  5 ) .

o H o s p it a ls  in  Toronto can s t i l l  get in s u ra n c e ,  but 
o n ly  at " g r e a t ly  in c re a se d "  premiums (See E x h ib i t  6 ) .

a An in su ra n ce  company renewed the O nta rio  School Bus 
O perators  A s s o c ia t io n ' s  p o l ic y  on December 1 —  at 4007. more 
than i t  charged the  year  before  (See E x h ib i t  1 ) .

I f  any of the  o rg a n iz a t io n s  denied coverage ware ever  
sued —  and many of them have never been sued in  the  p ast  —  
they would be sued under the  laws of O n ta r io ,  where pa in  and 
s u f f e r in g  awards a re  capped at 4185,000 , p u n it iv e  damages a re  
v i r t u a l l y  n o n -e x is t e n t ,  contingency fe e s  a re  p ro h ib ite d  and 
the p l a i n t i f f  must pay the  d efend ant's  a t t o r n e y ’s fe e s  i f  he 
lo s e s .  Yet the in su ra n ce  in d u s try  i s  r a i s in g  i t s  r a t e s  4007. 
and more, c a n c e l l in g  p o l i c i e s  in  mid-term and re fu s in g  to  
prov id e  coverage a t  any p r ic e  both in  the U . S . ,  which has not 
enacted the  t o r t  p r o v is io n s  the in d u s try  se e k s ,  and in  
O n ta r io ,  Canada, where such p ro v is io n s  have long been in  the  
1 aw.

i
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Liability coverage crunch 
may shut day-care agencies
By Elaine Carey Toronto SUr 

Two of the la rg e it day-care 
sgenelm In Metro m*y be forctd to 
close down next month because 
they have been unable to renew 
their liability Insurance.

Fam ily  Day Care S e rv lce i, 
which provides care for about S00 
children throu|h home care and a • 
school-age centre, and CradltshJp 
Creche, which cares for another 
330 children, say they can't |r t  
Insurancest any cert.

Crelleshlp'a policy expires Jan. 
31 while Family Day Care haa unUl 
tha end of February to In ' to find 
some solution, slid  John Pepin, Its 
ex ecuUve director.

“But our agent and two others 
have been trying everywhere and 
there Just isn't anything," be said. 
“ If It's hitting ua thla way, It will 
eventually hit the others aawelL" #

*P»y 1,000 per am*'
Family Day Cart, ona of the old­

est registered charities In Canada, 
haa been In operation for 133 yean 
and hu  never had an Insurance 
claim, he u ld . Its premium! roae 
(i per cent laat year to about 
12,300 but this year the Insurer re­
fused to renew the policy.

“At thla point we an  willing'to 
pay 1,000 per cent more If neces­
sary, but we can't even get a 
quote," he said.

D r. Myrna Francis, executlv* 
director of Cradleihlp Creche — 
which has operated for almost SO 
vean without a claim — uld their 
Insurer refuted to renew their poll- 
cy when It expired Dec. 31, but 
granted them a month's extension 
to try to find other Insurance. But 
Insurers simply say they will no 
longer Issue policies to day-care 
centres

The provincial Day Nurseries 
Act requires day-care centres to 
have liability insurance to operate, 
she said, and they have Informed 
the province of the situation.

D e fic it flnaadnt*

“We are Just waiting to hear 
form tha government and we will 
very shortly have to decide what 
course of action to take." she said.

Pepin said the Implications of 
pulling 1.130 children out of day 
care are “horrendous Most of 
these people are low-income and 
without day car: they would loee 
their Jobs 

“ Even if we do get some kind of 
ministerial approval to operate 
without insurance, if there was 
ever a suit ind we re not protect­
ee. we pul ourselves in a very vul- 
neraole position," he said. "We

cant a/rord to self-lnxure — see 
have barely enough funds as It la 
and see end up deficit financing 
every year. Where would we find 
the fundi to cover It?"

The liability Insurance Industry 
In Canada haa hit a crisis because 
of skyrocketing court awards and 
falling Interest rales Msny compa­
nies have simply refused to Issue 
policies for vulnerable groups In­
cluding four of Metro's municipal 
governments and the Metro School 
Board, which art now aalMnaw
iflg-

Insurers cite problems in the 
United States where several day­
care ccntree have been charged 
with sexually abusing children In 
their cart, as on* reason for their 
unwtlllngnas to renew day-care 
policies

Umbrella Day Care Coalition, 
which arranges Insurance for IBS

non-profit day-care centres in 
Metro, did manage to get Insur­
ance Oct. 1 for only a slight premi­
um lnaeaas “but we had to stay 
away totally from American inns' 
ance companies" director Jual 
Hall said.

The U.S. company they had been 
dealing with for years re/uewTts 
renew at all, A * u ld , and up uath 
a week before the policy expired 
“no one would touch It." The coilP 
tlon eventually found a Brlltfh 
Insurer who was willing to take on 
the policy.

But Pepin said that company 
and others eJln g  to renew poli» 
de* two months ago art now fu lly 
refusing, claiming that one suit On  
volvtng a small child could pegs 
th*rn million*

“I think, u  all thm  
organisations coma up for ra w * , 
al, they will find enormous ?rot> 
lemsTneuld.

Higher insurance rates 
hit school bus operators
By Kim Zarsour Toronto Star

School bus companies and school 
boards are bracing lhamseJm for 
hefty vehicle Insurance inert sees 
that threaten to put some smaller 
bus operations out of bualntu.

If school boards don't take tha 
brunt of the Increase, officials say, 
parents may have to find another 
way to get their children back and 
forth to school.

Metro area boards spent about 
170 m illion transporting more 
than 123,000 students last year. 
Board officials say tha coat of that 
service will Increase considerably 
when tht new busing contracts are 
negotiated In the spring.

Insurance companies blame it*  
higher ratas — which a rt also 
csusing problems for municipal­
ities, school boards and trucking 
companies — on Increaaing fre­
quency and coat of claims and 
higher court awards to accident 
victims

Bus operators and school boards 
uld yesterday that the situation 
took them by surprise.

" It  Just seemed to h it us In 
November and December," uid 
Ted Moorhead, pruldtnt of the 
School Bua Operators Association 
of Ontario. Moorhead uld be w u 
shocked by a 400 per cent Increase 
when he renewed his insurance 
Dec. I.

Charter bus companies have al­
ready been hit with big Jumps In

Insurance rates. Gray Coach lings, 
Ltd. recently hiked the price'Of 
monthly commuter paues to cover 
higher liability insurance pretty* 
uma. The Ontario Motor Coach AJ= 
locution hu called for an investi­
gation by a legislative committee. I

Moorbted u id  moat school "bus 
operators haven't yet been hit-by 
the Increases, but they fear It's 
Inevitable.

White aorae operators say th#-a-: 
creases will be no more dams|lqg 
than tha soaring gas prlcaa of tc-' 
cent years, others, espedally-.U* 
smsUcr companies, are worried.

"I can't take any targe Incrsasifa 
without going bankrupt. If It got* 
op 100 or 200 per cent, then III 
have to think about dosing trffy 
doors," uid Ronald Young, yrhe- 
operates a fleet of 30 bum Tor the 
Peel Board of Education. "TV* 
school board U going to have-j*- 
bur the brunt of tha increase, and 
they in turn will have to pass il-tfc 
to tht Uxpaym ."

WUlUm McWhlrtar, transporta­
tion o fficer w ith the Toronto 
board, uld school beards will Jus* 
have to find tha money aomd 
where.

"If we don't rstilm  that tha. 
whole Industry la In trouble and 
try to hdp them out then w»Y* 
not going to have any transporta­
tion service at all."

The bus operators anociaUaai' 
hat scheduled a meeting to discuss, 
the insurance problem next week. ”
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S U B J E C T :  L I A B I L I T Y  I N S U R A N C E

INSURANCE CLASS*. SCHOOL BOARDS
121 o f  t he  ICC bea rdo  ( o x o l u d i n g  Canad i an  F o r c e *  Board 
and T re a tmen t  C e n t r e s )  r e sponded t o  an I n s u r a n c e  
q u e s t i o n n a i r e  d i s t r i b u t e d  i n  e a r l y  December 1985  and 
a t  t h i s  t ime o n l y  one b oa rd  has been u n a b l e  t o  o b t a i n  
l i a b i l i t y  i n s u r a n c e  cuv«t«y« « l  a l l .  The boa rd  i s  the 
Moose F a c t o r y  I s l a n d  D i s t r i c t  High s c h o o l  A re a .
S e v e r a l  boa rds  have had t o * r e d u c e  the maximum 
l i a b i l i t y  i n s u r a n c e  c o v e r a g e  . t h a t  was a v a i l a b l e  t o  
them l a s t  y e a r .
The premium i n c r e a s e s  have r anged f r om  a l ow o f  1 2 \  t o  
a h igh  o f  5 6 3 \  o v e r  t h e  p r e v i o u s  y e a r ' s  premium.
S e v e r a l  b o a r d s  have i n d i c a t e d  t h a t  new e x c l u s i o n s  havs 
been imposed on them by the  i n s u r a n c e  i n d u s t r y ,  such 
as s p o r t s  r e l a t e d  a c t i v i t i e e ,  ahop p r og r ams ,  and 
e n v i r o nm en t a l  i s s u e * .  At t h i s  t ime  th e  o n l y  boa rde  t o  
have a i l v l sar t  us t h a t  t h i s  has b t e n  giY<?n t o  them i n  w r i t i n g  by t h e i r  i n a u r a n o #  b r o k e r  a r e  t he  W e l l i n g t o n  wounty fio«ud u f  S d u u a l i v u  and the  K i r k l a n d  Laka Baaed 
o f  E d u c a t i o n .  ?L« W w l l i n g t o n  Coun ty Boa rd  o f  
E d u c a t i o n  has h a l t e d  a l l  p h y s i c a l  e d u c a t i o n  p rog r ams 
u n t i l  f u r t h e r  n n r . i c t .
We a r e  c u r r e n t l y  wo r k i ng  w i t h  th a  O n t a r i o  A s s o c i a t i o n  
o f  S ch oo l  B u s i n e s s  O f f i c i a l s  t o  r e v i e w  t h a t  o p t i o n s  
a r e  a v a i l a b l e  t n  s c h o o l  bo a rd s  t o  I o I y s  t h i s  p r ob l em .
No boa rd i s  expec t ed  t o  c l o s e  because  o f  a l a c k  o f  i n s u r a n c e .
I  urn u u m i l u  V a a u c l a l  i u w  f  A i . t i . i A l  B U S i n a i S  O f f i l l f l i Q
has been t r y i n g  f o r  some t ime t o  a r r a n g e  a 
c o - o p e r a t i v e  f o r  s c h o o l  boa rds  unde r  which th e y  wou ld 
1 c a u l ■ a*uh o t h e r .  P l a n n i n g  3as t h i o  c o n t i n u e s ,  and 
oAODO kas aelcod f o r  i t i n i o t r t f  o f  t M n r s r l n n  i t i l a r a n n f l  
i n  c o l l w L l u g  the  r e q u i r e d  d a t a .  The M i n i s t r y  i s  
c o n s i d e r i n g  t h i s  r e q u e s t ,  which i n c l u d e s  a r e q u e s t  f o r  
f i n a n c i a l  a s s i s t a n c e  ( a bou t  $ 2 5 , 0 0 0 ) .
An i n t e r - m i n i s t r y  work group has been f o rmed  to  
oxaraino the  e n t i r e  i n s u r a n c e  t i r u a r i n n ,  l e d  by 
Consumer and Commerc i a l  R e l a t i o n s .  The M i n i e t r y  o f  
E duc a t i o n  has r e p r e s e n t a t i o n  on t h i s  commi t t ee .

ms Yongt str««t Ministry of
Toromo. Onuno r>
M7A 3W  Consumer and 

Commercial  
Relations



to  in v e s tig a te  
so a r in g  p r ice  
o f  in su ra n ce
By Denise Harrington Toronto Star

A provincial task forct will look at government-run cover­
age and tougher insurance regulations in a bid to solve the crisis 
of soaring premiums facing Ontario cities, school boards and 
hospitals.

“This government is not prepared to stand aside while this 
crisis threatens some elements of our economic and social sys­
tem," Consumer Minister Monte Kwinter told the Legislature 
yesterday.

The task force, under formei 
Econom ic Council of Canids 
chairman David Slater, will exam­
ine the costs and availability of li­
ability insurance in Ontario and 
whether rules governing the Indus­
try could be improved to ensure 
stable rates.

Kwinter aLso announced yester­
day a new plan to pay limited com­
pensation to customers of bank­
rupt insurance companies.

The government will help hospi­
tals pay for missive premium In­
creases if they face “true financial 
hardship," Kwinter promised.

Replying to questions in the 
Legislature. Kw inter said the

□  Metro day-care agencies may 
close without insurance. Page At

Lberal government is not consid­
ering offering automobile Insur­
ance or public sickness and disabil­
ity Insurance.

“At the present lime the govern­
ment's preference is not to be in 
the insurance business," Kwinter 
added outside the Legislature.

"On the other hand, if the case 
can be made, and if it can be docu­
mented that this would be the 
route to go and makes economic 
jense and provides the kind of 
services required, we would cer­
tainly look at 1L"

Metro and the municipalities of 
Toronto, York, Etobicoke and East 
York have been unable to gel any 
insurance coverage against per­
sonal injury for 1986. The province 
is encouraging municipalities to 
set up insurance pools to handle 
soaring rates and lack of coverage.

‘DofagMtU'c'
Opposition Leader Larry Groat* 

man complained that Kwinter hat,. 
"after six months of literally doing 
nothing," decldsd to appoint a im > 
force “that will taka a minimum of 
another three months before any­
thing happens.”

N«w Democratic Party Isadar 
Bob R at u ld  tha government 
should Introduce e sickness and 
disability insurance plan for all 
Ontarians, as wall as an auto Insur­
ance scheme similar to those In 
Manitoba and Saskatchewan.

But Kwinter pointed out pnbUe 
iniurance plans in those two prov­
inces were facing deficits this year. 
Ha uid the problem of soaring 
premiums was worldwide because 
of high court awards. low Interest 
rates paid on investment an preml* 
urns, and competitive cut-rate 
premiums offered several years 
ago.

CXitaide the Legislature. Kwintar 
u id  the government will set up a 
P**'1 Jo  provide a maximum of 
1200.000 in coverage to customers 
of companies that go bankrupt. Ail 

penlaa will be asked to pay into 
und at rates to be act later.
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Ski teams can’t get liability insurance
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accktent Insuraace may pay fBO.. 
MB, but V may dadda 10 aoe. A 
tcillemenl of a lew ml Won ten‘I

sit oat tea ta am If V caa (b— any 
pointers — hrlp Canadtea Ml lesoaa 
deal ohklhHtdW'jhfa.
CSA w— Ant advbad by ks V*. 

auraaca ape— k cauld expad M pay 
bet warn mjm a—  BMB.BM V  IIB- 
nslkba hi VNkty haaaraaca tar 
1MB. Mr. Payasrat aald dtc CSA. 
which fa— arver had a —a)ar NaMM- 
ty ctafm appfa— H, war akka* (a 
pay (VI arnaaat, bat teler lo—d 
Ik— h—  aart co—paid— had 
backed away fra— ofteriak habfkty
In—ranee at srry peter
la I Mi. (V CSA paid F7.MB lor 

kalilkto l— no(2, with IV per—f 
—a rta—( M H7.BM bat year.
Mr. Pa yaw— said the osaaciatba 

baa Vea —abie to find coverapt 
. fro— any af aba— MB ca—paatei H 
haa appmrhnd. That heaves Use 
aiwacbltna whh IV apt ten of going

TV larnaard dHhcuky of peilln* 
adequate liability Insurance, a re­
sult of targe claim aeiltenw— ■ In 
North America, has affected all 
Canadian amateur sport) orgsnJra- 
Hows.
Hugh Gtyaa, peeshtenl of IV 

National Sport and Becrealkat Cen 
Ira. had no Instant remedy, but —Id 
IV prcbtem needs Immediate alien. 
Hon. He —Id V Informed Olio Jril- 
nek, IV Minister of Fllness ond 
Amateur Sport, aho— I he stlualteo 
before Christ mu, b— has not had s 
reply.
"One thin* la for certain: the 

Government mud step In. They will 
bring volunteer organlullcm lo ■ 
standstill, If they keep thla up II 
appears lo V a pressure laclk (by 
I he Ii—winco companies) to bring 
priiaa from tv Government
"Ore orga——(tans Vve paw os 

far as Lloyds of London and they 
have tamed ua dawn."
Rob Toller, a apakesmaa for Mr. 

Jrilnek, —Id on Monday Ihel the 
minbler was extremely cor.censed 
about tV sltuaHon and wu "seek, 
log IV best advice V could find" 
from IV sports community and the 
Hstiuianco Industry.
"Bui really, V doesn't know fuel 

what V can do U) eau Use sflua- 
lion."
Barbara McDougalt, Mlntwer of 

Stalo for Finance. Indicated In Par­
liament on Monday that ahc will be 
bringbp In new policies lo dial with 
the geaeral ptobtem of HiMIKy 
k—OLiance, b— sV did not eiabonlt 
na wbat tboee Mllalhres would V. 
A special coramlllce of the Ontario 
Legislature already Vs been struck 
o study the sltuaHui.
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INSURANCE CLASS: BUSES
S in ce  th e  OMCA w ro t e  the  P r em i e r  on Sep tember  l B t h e ,  s e n i o r  
s t a f f  f r om  MTC and CCR have been i n v o l v e d  i n  mee t i n gs  and 
i n i t l a t i v e e  aimed a t  a s s i s t i n g  the  bus i n d u s t r y .  N o t a b l y ,  
a r r a ngemen t s  were made w i t h  the  F a c i l i t y  A s s o c i a t i o n  t o  p r o v i d e  
i n s u r a j i c *  c o v e r a g e  f o r  t h i s  i n d u s t r y ,  t h e  H on o u r a b l e  Ed F u l t o n  
has met w i t h  the  OMCA and has ga in ed  i n s i g h t  i n t o  t h e  i n s u r a n c e  
c r i s i s  f r om  the i n d u s t r y ' a  pn rapnnt -Wa ,  and t h a  D e p u t i e s  fcp l t  
MTC, CCR, and Tou r i sm  and R e c r e a t i o n  have met t o  aeel t s o l u t i o n s  
t o  t h i s  p r ob l em .
The Deputy M i n i s t e r  o f  CCR met w i t h  r e p r e s e n t a t i v e  f r om  the  
O n t a r i o  Moto r  Coach A s s o c i a t i o n  on November 23 ,  1 9 8 5 .
m i g  IMMEDIATELY bus e a s s U t  l ^ L i L  i n c r e a s e s  w i l l  be 
app r ov ed  by t h e  M i n i s t e r  MTC w i t h o u t  r e f e r r a l  t o  t he  OHTB.
Th i s  w i l l  a l l o w  t a r i f f  i n c r e a s e s  due t o  i n s u r a n c e  premium 
i n c r e a s e s  t o  be app roved  i n  a weeX i n s t e a d  o f  t h e  p r e v i o u s  
3 0 - SOda y s .
The i n t e r c i t y  bus- i n d u s t r y  i n  O n t a r i o  i s  f a c i n g  i n c r e a s e d  co a t s  
o f  l i a b i l i t y  i n s u r a n c e .  Premiums have i n c r e a s e d  t e n - f o l d  f r om  
l e v e l s  o f  $ 2 0 0 0 - 3 0 0 0  per  coach t o  > 2 0 0 0 0 - 2 4 0 0 0  pe r  coach  f o r  
much l e e s  c o v e r a g e .



*18/803-0311 SSS Yonga Strasl
Toronto, Ontario 
U7a 3H«

BACKGROUND NOTES -  J a n u a r y  9 .  1 9 6 6

S U B J E C T :  L I A B I L I T Y  INSURANCE

INSURANCE CLASS: HOSPITALS
Iri June o f  1 9 8 5 ,  t he  M i n l a t c y  o f  H e a l t h  became aware e f  a ma j o r  p r i e s  i n e e e a sa  in. h o s p i t a l  l i a b i l i t y  
i n s u r a n c e ,
J u l y  8, 19B5 ,  the  s t a f f  o f  t he  M i n i s t r y  o f  H e a l t h  met 
w i t h  m y i . u B t j n i * l i vw i  o f  t h *  O n t a r i o  H o s p i t a l  
A s s o c i a t i o n  and t h e i r  i n au r anc e  b r o k e r s .
S t h e  M i n i s t r y  o f  H e a l t h  and the  q . h . a . met w i t h  the S u p e r i n t e n d e n t  o f  I n au ranc e  s u b s e q u e n t l y  t o  r e v i ew  o p t i o n o / a l t o r n a t i v o o  t h a t  might bo a v a i l a b l e .
The O n t a r i o  H o s p i t a l  A s s o c i a t i o n  haa e s t a b l i s h e d  a 
Task I ' o r c e , i n c l u d i n g  an o b s e r v e r  f r om  th e  M i n i s t r y  o f  
H e a l t h  t c  r e v i ew  t h e  a l t e r n a t i v e s  av a l  1 ahi ft r n  f hp  
i n d u s t r y .  The r e v i ew  w i l l  i n c l u d e  e x am i n a t i o n  o f  
o p t i o n s  such a t  s e l f  i n s u r a n c e ,  change i n  co v e r a ge  
f r om o c c u r r e n c e  t o  c l a im s  made, e t c .
A g roup o£ 20 Me t r o  T o r o n t o  h o s p i t a l *  ace c o n du c t i n g  a s i m i l a r ,  but  I n d ependen t ,  r e v i ew .
The h o s p i t a l s  o f  t he  P r o v i n c e  a r e  s t i l l  a b l e  t o  
pu rchase  l i a b i l i t y  i n s u r a n c e ,  a l t h o u g h  a t  a g r e a t l y  
i n c r e a s e d  premium.
I n  te rms o f  t he  i n c r e a s e d  premium*,  t he  M i n i s t r y  o f  
H e a l t h  has no t  made any o v e r a l l  p r o v i s i o n  f o r  t h *  co ses but i s  r e v i ew i n g  each h o s p i t a l 1* o v e r a l l  
f i n a n c i a l  p o s i t i o n  and i s  p r epa r ed  t o  p r o v i d e  
a d d i t i o n a l  f unds  i n  ca ses  o f  t r u e  f i n a n c i a l  h a r d s h i p .
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April 21, 1987

MEMORANDUM TO THE MEMBERS 
OF THE ALASKA STATE LEGISLATURE 
REGARDING TORTS IN GENERAL AND 

GENERAL COMMENTS WHY SENATE BILL 
NO. 2.11 AND HOUSE BILL NO. 250 

SHOULD NOT BE ENACTED *

FROM: WAYNE ANTHONY ROSS, PATRICK G. ROSS,
THOMAS S. GINGRAS, ALLEN M. BAILEY
EDWARD L. MINER

ROSS, GINGRAS, BAILEY & MINER, P.C.
1007 West Third Avenue, Suite 204
Anchorage, AK 99501

HISTORY

A tort is a term that is generally applied to a

miscellaneous group of civil wrongs other than a breach of

contract, for which a court of lav; will afford a remedy in the 

form of an action for damages. The Law of Torts is concerned 

with the compensation for losses suffered by private individu­

als through conduct of others which is regarded as socially

unreasonable.

As previously stated and very broadly speaking, a

tort is a civil wrong, other than breach of contract, for which 

the law will provide a remedy in the form of an action for 

damages. A tort is therefore nothing more than one kind of

Specific comments on why Senate Bill 211 and 
House Bill 250 should not be enacted are the 
subject of a separate memo to you.



legal wrong for which the law will give a particular redress to 

the individual that has been wronged.

Included under the general heading of torts are civil 

wrongs consisting of direct interferences with the person, such 

as assault, battery, and false imprisonment. Also included are 

direct interferences with property such as trespass or conver­

sion as well as various forms of negligence and damages to 

reputation. These individual wrongs have very little in common 

with, and are entirely unrelated to, one another except by 

historical accident. The only principle that can tie all these 

various wrongs together is the principle that an individual who 

is injured should have his injuries compensated and anti-social 

behavior is to be discouraged.

The previously mentioned torts are basically the 

original common law torts that have been recognized through the 

years. In addition, as we become more civilized, new torts are 

recognized from time to time by the courts which create new 

causes of action where none had been recognized before. 

Several examples include the intentional infliction of 

emotional distress, the obstruction of an individual's right to 

go where he likes, invasion of an individual's right to 

privacy, denial of an individual's right to vote, the 

infliction of prenatal injuries to an unborn child, and the 

alienation of affections of a parent, to name only a few 

examples.



The Law of Torts is not static or limited and the 

limits of its development are consistently being refined as 

society evolves.

The historical origins of tort law still influence 

the Law of Torts substantially. When the common law of England 

first emerged, a plaintiff could have no cause of action for 

harm that he suffered unless his claim fit into the form of 

some existing and recognized writ. By the middle of the 19th 

century, this concept had been modified and replaced to a great 

extent by the modern procedural codes of law.

Gradually, as time passed, the concept of tortious

contact or conduct and actionable damages has expanded. Many

believe that such access to legal remedies are a mark of a 

government of laws and prevent the "self help" of the past 

wherein private parties and even families would feud and 

physically clash to settle their differences.

INTENTIONAL TORTS 

Intentional torts, such as assault and battery,

trespass, intentional infliction of emotional distress, and 

false imprisonment, by their definition require an intent on 

the part of the actor or doer. This intent does not mean that 

the individual must intend that' result that flows from his

actions. It merely means that the individual must intend to 

achieve some result when he acts for the purpose of accomplish­

ing that result, or believes that the intended result is
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substantially certain to follow from his act. The intent is 

not necessarily a hostile intent or a desire to do any harm. 

Therefore, the mere intent to place ones foot off of a sidewalk 

onto the grass of a neighbor's yard would be a sufficient 

intent for the intentional tort of trespass. It is merely an 

intent to bring about a result which will invade the interests 

of another in a way that the law will not sanction.

The defendant may be liable even though he has meant 

nothing more than a good natured practical joke or earnestly 

believed that he would not injure the plaintiff. The defendant 

would also be liable even in the event that he felt that he was

seeking to protect the plaintiff's own good.

In other words, the defendant's act must be a volun­

tary act. A contraction of muscles will suffice. The movement 

of a finger on the trigger of a gun is sufficient.

The individual's state of mind may involve many

things: Ke may intend to move his finger for the purpose of

pulling the trigger, for the purpose of causing the bullet to 

strike a man, for the purpose of merely causing the bullet to 

exit the barrel, for the purpose of killing a man, for the 

purpose of revenge, for the purpose of defending his country, 

or for the purpose of protecting himself against attack. 

Intent would thus be commonly used to describe the desire to 

bring about physical consequences of an action up to and 

including the death.
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The mental concept which inspires the act is called a 

motive. Motive is only one step removed from the muscular 

contraction. Each (intent and motive) has its own importance 

in the Law of Torts and a justifiable motive such as that of 

self-defense, may avoid liability for the intent to kill.

The "Intent concept" in Tort law is, however, broader 

than a desire to bring about physical results. It extends 

beyond those consequences which are desired, to consequences 

that the actor believes are substantially certain or should 

believe are substantially certain to follow from what he does. 

For instance, an individual who throws a bomb into a crowd of 

people may wish to only kill the president and no one else. 

But since he knows that the death of others is substantially 

certain to follow, or should know that the death of others is 

substantially certain to follow, it must be said that he 

intends to kill them. In addition, the individual who fires a 

bullet into a dense crowd may earnestly and diligently hope and 

pray that no one will be hit. But since he must believe and 

know that someone is substantially certain to be hit, he 

intends the result.

CAVEAT

The mere knowledge and appreciation of a risk, though 

short of substantial certainty, is not the equivalent of 

intent. Therefore, the individual who acts in the belief or 

consciousness that he is causing an appreciable risk of harm to



another may be negligent. If the risk is great, his conduct 

may be characterized as reckless or wanton, but it is not 

classified as an intentional wrong. However, it would still 

remain an actionable tort under the theories of negligence.

Very few intentional torts cases exist cases in 

Alaska. However, the general principles applicable to Tort law 

remain the same, with exception of the area of vicarious 

liability, which is discussed below.

One intentional tort recognized in Alaska is assault 

and battery. Assault and battery occurs if one acts intending 

to cause a harm of offensive contact with a person of another, 

and if the latter is put in an immediate apprehension of such 

contact, and such contact results. Liability will attach 

regardless of whether the actor acted with a feeling a 

hostility or ill will toward the other. In addition, punitive 

damages may only be awarded where the plaintiff has in fact 

suffered actual damages.

In addition, the intentional tort cf false imprison­

ment or false arrest is recognized in Alaska. False imprison­

ment consists generally of a situation in which the actor 

confines the victim within some boundaries fixed by the actor, 

without legal justification, by either an intentional act or an 

omission intended to result in such confinement. The tort of 

false imprisonment is generally meant to protect an individu­

al's interest in freedom from restraint of movement.^., The
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boundary does not have to be a stone wall or fence. The 

boundary can readily be a body of water if it would be unrea­

sonable for the victim to be required to cross that boundary. 

In addition, a victim may be restrained and imprisoned when his 

movements are restrained in an open street, in a travelling 

automobile, or if he is compelled to go along with the actor 

against his will. All that is really required is a mere 

obstruction of the right to go where the victim pleases. 

However, the victim may not merely be inconvenienced; he must 

be blocked from all reasonable exit.

In addition, the intentional tort < intentional 

infliction of emotional distress is available in Alaska, but 

usually only where the actor has acted in an outrageous or 

especially flagrant manner. However, common carriers have an 

elevated duty of care to their passengers such that insults to 

the passenger may suffice.

VICARIOUS LIABILITY FOR INTENTIONAL TORTS

Generally an employer is not liable for the inten­

tional torts and actions of his employees. However, in the 

event that the duties of the employee such that an intentional 

tort could be committed by the employee and furtherance of the 

employer's interests, vicarious liability will attach. 

Likewise, with regard to employers employing independent 

contractors.

t

a

ii
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physical propensity to be harmed that is unknown to the actor 

will not limit the actor's liability.

BRIEF OVERVIEW OF NEGLIGENCE 

Negligence

For a cause of action to exist in negligence, there 

must be four elements. First, the actor must owe a legal duty 

of some type to conform to a standard of conduct recognized by 

society as a whole for the protection of others against an 

unreasonable risk. Secondly, there must be a breach of that 

duty, i.e. a failure to conform to the standard of conduct. 

Third, there must be a reasonably close connection of a causal 

relationship (substantial factor) between the conduct of the 

actor and the resulting injury. Fourth, there must be actual 

loss or damage resulting to the interests of another from the 

breach of this duty.

Negligence is thus based simply upon conduct. 

However, if any one of the four elements are missing, a cause 

of action for negligence does not exist.

In the concept of negligence, an intentional act on 

the part of the actor is not required. A failure to act will 

suffice, if that failure to act would breach a duty of care 

owed by the actor to the injured party. The duty of care would 

exist because of some special relationship between the parties



which imposes a duty to act such as parent-child, attor- 

ney-client, physician-patient, teacher-student, etc.

As previously stated, there must be some duty owed to 

the plaintiff. Generally the duty of care would be one of 

reasonableness; i.e. that standard of care that a person of 

ordinary prudence would exercise under the circumstances.

However, if the tortfeasor is proven to have violated 

a statute, ordinance, or rule that embodies a reasonable 

standard of care, the plaintiff will have established a prima 

facie case of negligence, legally called "negligence per se." 

The burden is then placed on the defendant to show reason or 

excuse for his violation.

Several classes or groups of defendants are held to a 

higher standard of care than that of ordinary care of a prudent 

person. Common carriers (airlines, buslines, taxicabs) are 

held to the highest degree of care with respect to their 

passenger's safety. Healthcare providers are held to that 

degree of knowledge or skill possessed or the degree of care 

ordinarily exercised by providers practicing in the same 

speciality or in the same field. Insurance companies are held 

to a duty not to act negligently in the conduct of defending 

the insured under an insurance policy. In addition, suppliers 

of chattels (rental agencies) must inspect for defects and 

inform of those defects if found. In each of these situations,
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the actor is held to a higher degree of care than mere reason­

ableness .

As previously stated, for a cause of action in 

negligence to lie, there must be legal cause of the harm that 

resulted. This legal cause must be causation in fact. In

other wcrds, a defendant will not be liable to the plaintiff's 

injury unless he has in fact caused that injury. This does not 

mean, however, that a situation that would appear remote to the 

layman would preclude recovery.

If the act or omission of the defendant was a sub­

stantial factor in bringing about the result, it will be 

regarded as a cause in fact and therefore a legal cause of the

harm. Ordinarily, it will be a substantial factor if the

result that occurred would not have occurred without iu.

In order to satisfy the substantial factor test, it 

must be shown that the accident would not have happened "but 

for" the actor's negligence and that the negligent act was so 

important in bringing about the injury that reasonable men

would regard it as a cause and attach responsibility to it. 

Thus, there must be some reasonable connection between the act 

or omission of the defendant and the damage which the plaintiff 

has suffered.

This can be illustrated with a stack of dominoes that 

have been lined up on edge, each domino being placed so that in 

the event the preceding domino topples, the secondary domino
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will topple in turn. As can readily be s^en with the first 

domino representing the act or omission and the last domino

representing the harm, the force exerted on the first domino to 

topple it will eventually cause the last domino to topple. The 

act of the individual pushing over the first domino did not 

actually cause the last domino to fall. Instead, the act of 

the individual pushing over the first domino set in force a 

chain of events that reasonably led to the falling of the last 

domino. A  reasonable person of ordinary prudence would believe 

that the action of pushing the first domino caused the falling 

of the last domino, or that the act of pushing over the first 

domino would be reasonably certain to cause the fall of the 

last domino.

However, this causal connection is tempered within

that which is forseeable. In the event that the harm caused is 

so far remote from the act or omission of the actor to be

unforeseeable, then liability will not lie.

For instance, a defendant railway company maintains a 

station platform with a hole in it. A passenger descending 

from the train, steps into the hole and sprains her ankle. The 

sprain develops into inflammatory rheumatism, which become 

endocarditis, and the woman dies.

The defendant could reasonably have foreseen that the 

hole might cause some injury to a passenger. However, upon no 

ordinary basis of human experience could it anticipate that it
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would cause death from inflammation of the heart. Is the 

defendant liable for the death? In 1899/ the Minnesota Supreme 

Court in the case of Keegan v. Minneapolis and St. Paul R. C o ., 

76 Minn. 90 , 78 N.W. 965, ruled that the plaintiff could

recover for the death caused by the hole in the station plat­

form.

As previously stated, if the defendant could not 

reasonably foresee any injury as the result of his act, or if 

his conduct was reasonable in light of what he could antici­

pate, there is no negligence and no liability attached. 

However, if he does unreasonably fail to guard against harm 

which he could foresee, then liability will attach, provided 

that plaintiff had a duty to act in the first place.

However, there must be some limit with respect to 

foreseeability. In one sense, almost nothing is quite unfore­

seeable, since there is a very slight mathematical chance, 

recognizable in advance, that even the most freakish accident 

will occur. For instance, in the case of Palsgraf v. Long 

Island R. C o ., 248 N.Y. 339, 162 N.E. 99, (1928), the plaintiff 

was standing by a platform upon which rested a set of railway 

scales. The defendant, while boarding the train, dropped a

t
brown paper bag full of ordinary fireworks that exploded. The 

explosion was alleged by the plaintiff to have jarred the 

platform upon which the scales sat sufficiently to topple the 

scale on to Mrs. Palsgraf. What is meant by the term
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foreseeability is that the consequences must be a normal, 

substantial part of the risk, which a reasonable man would 

recognize as fair to be taken into account at the time of his 

act. Considering Mrs. Palsgraf, would it be reasonable for the 

man that was carrying the bag of fireworks to foresee that in 

the event the bag was dropped and an explosion ensued, someone 

in the near vicinity would be injured. If the answer is yes, 

liability would attach. Thus, there must be some reasonable 

connection between the act or omission of the defendant and the 

damage which the plaintiff has suffered. The New York court of 

appeals ordered that plaintiff's complaint be dismissed because 

plaintiff had failed to show defendant's actions to be rooted 

in a "wrong."

COMPARATIVE NEGLIGENCE 

Alaska is a comparative negligence jurisdiction 

utilizing the concept of pure comparative negligence. What 

this means is that the negligence of all parties will be 

considered in any award of damages. If the plaintiff is 

contributorily negligent, this contributory negligence will not 

be a bar to recovery, but will be a factor by which the court 

will lessen the amount of damages that the plaintiff is allowed 

to collect. (In other words, given 100% of the total possible 

liability in any given case, if the plaintiff is found 50% 

negligent and the defendant is found 50% negligent, and the 

plaintiff has suffered damages of $1,000.00, the plaintiff will
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be allowed on a pure comparative negligence basis to recover 

only half of that or $500.00).

However, in the event that the defendant acted 

intentionally, such as in the case of an assault and battery, 

then any negligence on the part of the plaintiff will not

reduce the recovery at all. Therefore, negligence is not a 

defense to intentional torts.

VICARIOUS LIABILITY FOR NEGLIGENT TORTS 

An employer is subject to liability for injuries 

caused by the tortious conduct of his employees within the 

scope of their employment.

An example of this theory could encompass the con­

struction of the Alaska Pipeline, in which a welding company is 

contracted to weld joints of pipe to be utilized in the pipe­

line itself. The company has the right to control directly or 

indirectly the performance of the welding done by the employee 

welders of the welding company. Assuming that the employees 

welded in a deficient manner such as to cause substantial leaks 

in the pipe joints after the pressurized oil was placed in the 

line, the welding company would probably be found vicariously 

liable for the damages that resulted.

Often, in the law, there are referals to masters and 

servants. These are legal terms. A servant is a person

employed by a master (employer) to perform service for that

master, whose physical conduct and the performance of his
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duties is controlled or is subject to a right to control of the 

master.

As can readily be seen, the employee must only be

subject to a right to control of the master. The employee does

not have to be under the actual control of the master.

However, where the employee, under the Doctrine of 

Frolic and Detour, frolics in the performance of his duties; 

i.e. chooses a path or course of action that is in no remote 

way related to his duties under the employment of the employer,

the employer will not be liable. However, if the employee

merely detours in his path of performing his duties, the 

employer will be liable. An example of a detour can be seen 

where a delivery boy, rather than returning from a delivery 

directly to the employer's offices, makes a brief detour for 

personal reasons and is involved in a motor vehicle accident 

causing death. If the employee's act is found to have been 

foreseeable by the employer (that the employee may detour on 

his way back to the employer's place of business) then the 

employer may be found liable. Therefore, once it has been 

determined that the employee is a servant, the master may be 

subject to vicarious liability for his servant's torts in the 

event that the servant was working within the scope of his 

employment, including brief deviations.

In addition, the master may of course be liable on 

the basis of any negligence of his own in selecting or dealing
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with the servant, or for the acts which he has authorized or 

ratified the servant to do.

However, in the event that a servant commits inten­

tional torts, a master will not be liable UNLESS the 

intentional tort (assault and battery, false imprisonment, 

malicious defamation) is of the type where the employment is 

likely to lead to such torts.

As previously stated, under the Doctrine of Vicarious 

Liability with respect to intentional torts, a shopkeeper 

employing an independent contractor for security purposes to 

preclude shoplifting, may find himself liable for the inten­

tional torts of those security people. In the shoplifting 

scenario, potential intentional torts include assault and 

battery, false imprisonment, and possibly defamation of charac­

ter.

The same would be true with respect to a bouncer 

employed in a bar. The bar owner could reasonably anticipate 

and foresee the bouncer being involved in a situation where 

force was used, to include physical restraint of a patron of 

the bar or heated arguments between the patron of the bar and 

the bouncer.

INDEPENDENT CONTRACTORS

The employer of an independent contractor may be 

liable for any negligence of his own in connection with the 

work to be done by the independent contractor. However, the
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common law rule is that the employer will not be vicariously 

liable for the torts of the independent contractor, unless the 

independent contractor has been placed in the position of 

actually being a servant of the employer/master, rather than 

actually an independent contractor. Two examples of this 

include areas of work that is inherently dangerous to others, 

or will be dangerous unless particular precautions are taken; 

and where the employer has a duty that he is not allowed by law 

to delegate the independent contractor.

As previously stated, common carriers, to include 

airlines, buslines, and taxi cabs have a non-delegable duty to 

transport their passengers safely. In the independent contrac­

tor type scenario, the employer of the independent contractor, 

since it is a common carrier, has a duty to insure that this 

duty of safe transport of passengers is complied with. This 

duty cannot be delegated to the individual taxi cab drivers, 

airline pilots, or bus drivers and liability will attach.

In addition, under the Doctrine of Safe Place, a 

landowner or occupier of land must act as a reasonable person 

in maintaining his property in a reasonably safe condition in 

view of all the circumstances, including the likelihood of 

injury to others, the seriousness 'of the injury, and the burden 

of the respective parties of avoiding the risk. Hiring of an 

independent contractor to maintain the premises may not suffice 

if the landowner is found to have a duty to inspect and insure
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the compliance of the independent contractor to keep the 

property in a reasonably safe condition. In addition, in 

accordance with Alaska landlord-tenant statutes, the landlord 

has specific enumerated duties with respect to the habitability 

and safety of any premises which the landlord rents or leases. 

A violation of these duties would constitute both a breach of 

that duty and negligence per se, whether the duty had been 

delegated to an independent contractor or not.

Good examples of inherently dangerous activities 

include blasting, construction, or any activity likely to 

endanger passers-by.

PUNITIVE DAMAGES

Punitive damages are sums that are awarded a part 

from any compensatory or nominal damages, usually as a punish­

ment or deterrent levied because of particularly aggravated 

misconduct on the part of the defendant. Punitive damages are

generally awarded with or a combination one of three purposes

in mind?

1) Punish the wrongdoer;

2) Set an example for others;

3) Deter the defendant from similar conduct in the

future.

Punitive damages are not given as a matter of light.

Punitive damages will only apply in the event that the
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plaintiff proves sufficiently serious misconduct on the part of 

the defendant, as to be deemed outrageous.

As previously stated, the main theory in support of 

punitive damages is punishment and setting an example that 

would deter similar conduct in the future.

It is usually the defendant's mental state that is 

said to justify a punitive award against him, rather than his 

outward conduct. This mental state can be characterized as 

maliciousness, recklessness, wanton disregard, or outrageous­

ness. However, where the defendant has been found to have 

acted in good faith, punitive damages are not appropriate.

SO-CALLED TORT REFORM

Up until now, damages redressable through the courts 

for intentional torts and negligence have been required to bear 

a "reasonable" or "rational basis" relationship between the 

amount awarded and the harm that resulted. Recently, a move 

has generally surfaced on a nationwide basis (primarily backed 

by the insurance company lobby) to limit the amount of monetary 

damages that a plaintiff can receive from any given defendant 

or group of defendants. This movement is called "TORT REFORM." 

The tort reform movement has met with mixed results across the 

nation. According to court opinions, five states (California, 

Florida, Indiana, Nebraska and Wisconsin) have upheld damage 

limitations in medical malpractice actions while courts in 

seven states (Idaho, Illinois, Montana, New Hampshire, North

-20-



D a k o ta , Ohio and Texas) have d e c la r e d  such l i m i t a t i o n s  uncon­
s t i t u t i o n a l .  D uring  th e  1986 s t a t e  l e g i s l a t i v e  s e s s io n  a lo n e ,  
f o r t y - o n e  s e p a ra te  s t a t e s  passed l e g i s l a t i o n  to  r e s t r i c t  some 
r i g h t s  o f  in n o c e n t  v ic t im s  t o  sue and be f u l l y  compensated f o r  
t h e i r  i n j u r i e s  (a c c o rd in g  t o  a r e p o r t  o f  th e  N a t io n a l  C o n fe r ­
ence o f  S t a t e  L e g is l a t u r e s ,  J u l y ,  1986) .

W h ile  th e  in s u ra n c e  in d u s t r y  as a whole i s  a su b s ta n ­
t i a l  p ro po n ent o f  t o r t  r e fo r m ,  th e y  a r e  n o t  a lo n e .  In  c o n ju n c ­
t i o n  w i t h  th e  in s u ra n c e  in d u s t r y  a re  b u s in ess  and p r o f e s s io n a l  
lo b b ie s ,  in c lu d in g  m a n u fa c tu re rs  o f  hazardous goods and t o x ic  
c h e m ic a ls .

Among measures c o n s id e re d  by v a r io u s  s t a t e s  a n d /o r  
e n a c te d  i n  1986 were a r b i t r a r y  l i m i t s  on p a in  and s u f f e r in g  

aw ards, l i m i t a t i o n s  on p u n i t i v e  damage aw ards, m andatory l i m i t s  
on la w y e r s 1 c o n tin g e n c y  f e e s ,  m o d i f i c a t io n  o r  j o i n t  and s e v e r a l  
l i a b i l i t y  so as to  p re c lu d e  f u l l  re c o v e ry  i n  th e  e v e n t  a l i a b l e  
p a r t y  i s  u n a b le  to  p ay , r e s t r i c t i o n s  on lump sum payments to  
th e  p l a i n t i f f  and r e la x e d  l i a b i l i t y  s ta n d a rd s .

An e x c e l l e n t  example w i t h  r e s p e c t  to  th e  l a c k  o f  
f e a s i b i l i t y  o f  a r e a l i s t i c  cap on t o r t  damage aw ards, as sug­
g e s te d  in  A la s k a  S .B . 211 and H .B . 250 governs th e  a p p l i c a t io n  

o f  th e  award o f  damages in  m e d ic a l  m a lp r a c t ic e  c a ses . An 

a c t u a l  case w i l l  se rve  as t h i s  e x c e l l e n t  exam ple:
The p l a i n t i f f  i s  a m in o r i n f a n t ,  who a t  th e  t im e  o f  

h is  b i r t h ,  was b e in g  d e l i v e r e d  by c e sare an  s e c t io n .  The
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p h y s ic ia n  c u t  th e  u m b i l i c a l  c o r i  p r i o r  to  removing th e  c h i l d  

from th e  womb o f  th e  m o th e r .  The p h y s ic ia n  then  e x p e r ie n c e d  
s u b s t a n t i a l  d i f f i c u l t i e s  in  rem oving th e  c h i l d  from  th e  womb, 
which r e s u l t e d  in  a p e r io d  o f  t im e  p ass in g  b e fo re  th e  c h i l d  
co u ld  be g iv e n  adequate m e d ic a l  t r e a t m e n t .  As a r e s u l t ,  th e  
c h i l d  has s u f f e r e d  perm anent b r a in  damage o f  an i r r e v e r s i b l e  
n a tu re  and w i l l  r e q u i r e  i n s t i t u t i o n a l  c a re  f o r  th e  r e s t  o f  i t s  
n a t u r a l  l i f e .  What can be th e  measure o f  economic damages i n  a 
case such as t h is ?  The c h i l d  has n e v e r  h e ld  a jo b  and n e v e r  
w i l l  h o ld  a jo b .  The c h i l d  has had no o p p o r tu n i ty  w hatso ever  

to  d e v e lo p  any i n d i c a t i o n ,  th ro u g h  e d u c a t io n  o r  o th e rw is e ,  o f  
what th e  c h i l d ' s  jo b  o r  v o c a t io n  c a p a b i l i t i e s  co u ld  have been. 
T h e r e f o r e ,  t h e r e  i s  no d a ta  t h a t  can be u t i l i z e d  to  compute a 
lo s s  o f  e a r n in g s .  A f i n a n c i a l  cap may n o t  p ro v id e  f o r  th e  
m e d ic a l  c a r e ,  t r e a t m e n t ,  and p h y s ic a l  c a re  t h a t  t h i s  c h i l d
needs f o r  th e  d u r a t io n  o f  i t s  l i f e  e x p e c ta n c y . I n  f a c t ,  a 
f i n a n c i a l  cap imposed by a l e g i s l a t u r e  may be s u b s t a n t i a l l y
le s s  th a n  th e  minimum amount o f  money t h a t  w i l l  be re q u ir e d  t o  
meet th e  needs o f  t h i s  c h i l d .

I n  a d d i t io n ,  i t  i s  im p o s s ib le  to  c a lc u la t e  and p la c e  
a m on etary  v a lu e  on th e  non-econom ic damages t h a t  t h i s  c h i l d

i
has s u f f e r e d .  W i l l  th e  $ 1 0 0 ,0 0 0 .0 0  cap on an award o f  damages 
proposed by SB 211 and HB 25 a d e q u a te ly  make t h i s  c h i l d  whole?
W i l l  i t  a d e q u a te ly  cor pensate  th e  c h i l d  (o r  h is  p a re n ts )  f o r
p a in ,  s u f f e r i n g ,  in c o n v e n ie n c e ,  p h y s ic a l  im p a irm e n t,
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d is f ig u r e m e n t ,  m e n ta l  anguish  and e m o tio n a l  d is t r e s s ?  Wot 
l i k e l y .

In  a d d i t i o n ,  a n o th e r  e x c e l l e n t  example t h a t  shows th e  
l a c k  o f  f e a s i b i l i t y  o f  a cap on t o r t  damage awards a d e q u a te ly  
com pensating  th e  p l a i n t i f f  in v o lv e s  th e  f o l lo w in g  s c e n a r io :

. A young i n d i v i d u a l ,  h a v in g  r e c e n t l y  g ra d u a te d  w ith  a 
M a s te rs  Degree i n  p sych o log y , b u t  p r i o r  to  an o p p o r tu n i ty  to  
p r a c t i c e  i n  h is  chosen f i e l d ,  i s  in v o lv e d  i n  an au to m o b ile  
a c c id e n t .  The young p s y c h o lo g is t  i s  n o t  t r e a t e d  f o r  any typ e  
o f  m e d ic a l  d i s a b i l i t y  because no i n j u r y  i s  a p p a re n t .  S e v e ra l  
weeks l a t e r ,  th e  young p s y c h o lo g is t  b eg in s  e x p e r ie n c in g  lo s s  o f  
f e e l i n g  i n  h is  e x t r e m i t i e s  and se v e re  headaches. He goes to  an 
O s te o p a th ,  who x - r a y s  h is  neck f o r  f r a c t u r e ,  b u t  p r i o r  to  
r e v ie w in g  th e  d eve lo p ed  x - r a y s ,  a t te m p ts  to  make ad ju s tm e n ts  in  
th e  young p s y c h o lo g is t 's  s p in a l  a l ig n m e n t .  Unbeknownst to  th e  

O s te o p a th  and th e  young p s y c h o lo g is t ,  th e  young p s y c h o lo g is t  i s  
s u f f e r i n g  from cracke d  c e r v i c a l  v e r t e b r a e  ( i . e .  a b roken  n e c k ) . 
As a r e s u l t  o f  th e  o s te o p a th 's  m a n ip u la t io n  o f  th e  c e r v i c a l  
v e r t e b r a e  o f  th e  young p s y c h o lo g is t ,  he i s  p a ra ly z e d  and 
becomes a q u a d ra p le g ic  f o r  l i f e .

W i l l  a cap on l i a b i l i t y  e f f e c t i v e l y  p ro v id e  f o r  th e
ieconomic damages, t o  in c lu d e  l o s t  wages, m e d ic a l  c a re  and 

t r e a t m e n t ,  as w e l l  as m e d ic a l  ca re  i n  th e  fu tu r e ?  N ot l i k e l y .  
In  th e  e v e n t  t h a t  th e  young p s y c h o lo g is t  i s  in  h is  l a t e  2 0 's ,  
he w i l l  p ro b a b ly  have a l i f e  ex p e c ta n c y  re m a in in g  o f



a p p ro x im a te ly  f o r t y  y e a r s .  W i l l  a $ 1 0 0 ,0 0 0 .0 0  cap on 
non-oconomic damages re a s o n a b ly  compensate o ur p s y c h o lo g is t  f o r  
p a in ,  s u f f e r i n g ,  in c o n v e n ie n c e ,  p h y s ic a l  im p a irm e n t, 
d is f ig u r e m e n t ,  m e n ta l angu ish  and e m o tio n a l  d is t r e s s ?  T h is  
computes to  o n ly  an averag e  a n n u a l income o f  $ 2 ,5 0 0 .0 0  

(assuming a cap o f  $ 1 0 0 ,0 0 0 .0 0 )  to  p ro v id e  f o r  a l l  non-economic  
damagesl I n  such a s i t u a t i o n ,  S .B . 211 and H .B . 250 propose to  
compensate o u r  young man a t  th e  r a t e  o f  le s s  th a n  $ 7 .0 0  p e r  
day 1

How can a m onetary  amount be p la c e d  on a t o t a l  lo ss  
o f  f e e l i n g  o f  th e  body and i t s  l im bs?  How can a m onetary  
amount be p la c e d  on th e  v a lu e  o f  th e  d e p r iv a t io n  o f  becoming a 
husband and p a re n t?  How can a m onetary  amount be p la c e d  on the  

v a lu e  to  an i n d i v i d u a l  o f  se e in g  h is  c h i ld r e n  grow up and b e in g  
a b le  to  run  and p la y  w i t h  them, h e lp  them in  t h e i r  schoolw ork , 
h e lp  them t i e  t h e i r  shoes, h e lp  them d r e s s ,  e t c .  The young 

p s y c h o lo g is t  w i l l  be p h y s ic a l l y  p re c lu d e d  from  t a k in g  p a r t  in  
even th e  s i m p l i s t  t a s k  r e q u i r i n g  p h y s ic a l  a b i l i t y .  W i l l  
$ 1 0 0 ,0 0 0 .0 0  compensate him f o r  th e s e  lo sses ?  N ot l i k e l y .

MYTH:

i" C a s u a lty  in s u ra n c e  companies a re  g o ing  
broke  because o f  f r i v o l o u s  c la im s  and 
huge j u r y  aw ards, encouraged by la w yers  
w it h  c o n tin g e n c y  fe e  c o n t r a c t s . "
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FACT:

"C a s u a lty  in s u ran ce  companies a re  
trem endously  p r o f i t a b l e  because j u r i e s  
a re  u s u a l ly  v e ry  c o n s e r v a t iv e ;  f r i v o l o u s  
c la im s  a re  e c o n o m ic a lly  d is c o u ra g e d  by 
c o n tin g e n c y  fe e  ag ree m e n ts ."

Where th e  a t to r n e y  i s  re p r e s e n t in g  an i n j u r e d  p l a i n ­
t i f f ,  th e  a t t o r n e y  can charge th e  p l a i n t i f f  on an h o u r ly  b a s is ,  
o r  th e  a t t o r n e y  can charge on a c o n t in g e n t  fe e  b a s is ,  i . e . ,  by 
c h a rg in g  a p e rce n tag e  o f  any re c o v e ry .

I n  many cases , in ju r e d  p a r t i e s  s im p ly  cann ot a f f o r d  
t o  pay an a t to r n e y  on an h o u r ly  b a s is  fo r .  p r o t r a c t e d  l i t i g a ­
t i o n ,  e s p e c i a l l y  when such o th e r  l i t i g a t i o n  i s  a g a in s t  d e fe n ­
d an ts  such as in s u ra n c e  companies o r  o th e r  l a r g e  c o rp o r a t io n s  
w it h  s u b s t a n t i a l  f i n a n c i a l  re so u rc es  to  mount a d e fe n s e .  The 

c o n t in g e n t  fe e  a rrangem ent, t h e r e f o r e ,  a l lo w s  th e  averag e  
person  to  o b ta in  access to  th e  c o u r ts  f o r  re d re s s  o f  t h e i r  
g r ie v a n c e s .  O th e rw is e , t h i s  access would be beyond t h e i r  
f i n a n c i a l  c a p a b i l i t i e s  and would e f f e c t i v e l y  deny them th e  
r i g h t  to  be made "w ho le" .

C on ting en cy  fe e  agreements d is c o u ra g e  f r i v o l o u s  
c la im s  because o f  th e  f a c t  t h a t  th e  law  f i rm s  a r e  f o o t in g  the  

b i l l  f o r  th e  c la im  and a re  o n ly  going  to  advance th o se  c la im s
i

t h a t  th e y  f e e l  have a good o p p o r tu n i ty  to  succeed on b e h a l f  o f  
th e s e  c l i e n t s .  I t  i s  e c o n o m ic a l ly  i r r e s p o n s ib le  and s u i c i d a l  
f o r  a f i r m  t o  advance and f in a n c e  f r i v o lo u s  c la im s .
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Jn th e  movie C asab lan ca , a F re n c h  o f f i c e r  named L o u ie  
r e p e a te d ly  u t i l i z e d  th e  p lo y  o f  " ro u n d in g  up th e  u s u a l sus­
p e c ts ."  When L o u ie  was accused o f  know ing about gam bling  a t  

R ic k 's  (Humphrey B o g a r t 's  n ig h tc lu b )  -  and when I n g r i d  Bergman 
and B o g a r t  were e s c a p in g  from  t h e i r  o p p re s s o rs  -  L o u ie  used h is  
t a c t i c  o f  a r r e s t i n g  h is  u s u a l  in n o cen t s u s p e c ts .

The in s u ra n c e  in d u s t r y  i s  in  e f f e c t  ro u n d in g  up i t s  
usu a l s u s p e c ts  -  p e o p le  w i t h  c la im s ,  t h e i r  la w y e rs ,  and th e
ju r y  system  -  as scapegoats  f o r  u n j u s t i f i a b l e  premium i n ­
c re a s e s , c la im in g  as j u s t i f i c a t i o n  t h a t  an in c re a s e  in  awards 
i s  f i n a n c i a l l y  c r i p p l i n g  th e  in su ran ce  i n d u s t r y .

Based on s tu d ie s  by th e  Rand I n s t i t u t e  f o r  C i v i l
J u s t ic e ,  10% o f  a l l  m a lp r a c t ic e  in c id e n t s  r e s u l t s  in  a c t u a l  
m a lp r a c t ic e  c la im s .  Less th a n  h a l f  o f  th o s e  c la im s  a re  e v e r  
p a id .  Thus i n  o n ly  4% o f  a l l  in s ta n c e s  o f  m a lp r a c t ic e  a re  
v ic t im s  com pensated . I n  a d d i t i o n ,  le s s  th a n  1% o f  p a t i e n t s ,  
c l i e n t s ,  o r  custom ers b r in g  any c la im  a g a in s t  p r o fe s s io n a ls  

such as a c c o u n ta n ts ,  la w y e rs ,  d o c to rs ,  e n g in e e rs  and o th e r s .
I n  1 9 7 5 , d e fe n d a n ts  won 81% o f  a l l  c o u r t  cases

r e p o r te d ,  and i n  19 78 , d e fe n d a n ts  won 88%. (Rand I n s t i t u t e  
S t a t i s t i c s ) .

The in s u ra n c e  in d u s t r y , '  through th e  u t i l i z a t i o n  o f  
s e n s a t io n a l  newspaper h e a d l in e s ,  would have most p eo p le  t h in k  

t h a t  m a lp r a c t ic e  c la im s  r e s u l t  c o n s ta n t ly  i n  huge paym ents. 
However, The N a t io n a l  I n s t i t u t e  o f  T r i a l  Advocacy c i t e s  th e
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Rand I n s t i t u t e  R e p o r t  s t a t i n g  t h a t  th e  median s e t t l e m e n t  b e fo re  
t r i a l  is  o n ly  $ 9 ,5 0 0 .0 0  and m edian s e t t le m e n t  d u r in g  t r i a l  i s  
$ 1 3 ,3 5 0 .0 0 .  T h is  does n o t  in c lu d e  those cases  d ism issed
w ith o u t  any aw ard  a t  a l l .  O f a l l  th e  c la im s b r o u g h t  b e fo re  th e  
c o u r ts  and t r i e d  by a j u r y  n a t io n w id e ,  s u b s t a n t i a l l y  few e r than  
h a l f  r e s u l t  i n  an  award t o  th e  c la im a n t .

In s u ra n c e  companies w ish  to  r e s t r i c t  th e  r i g h t s  o f
th e  in ju r e d  t o  a j u r y  t r i a l .  I n  t h i s  a t te m p t ,  th e y  r i d i c u l e  
j u r i e s  by p a r a d in g  b e fo re  th e  media the same s i x  o r  seven
examples o f  w h a t  th e y  c a l l  "o u trag eo u s  v e r d i c t s . "

I t  w o u ld  appear t h a t  in s u re rs  w ant th e  p u b l ic  to  

b e l ie v e  t h a t  j u r i e s  a lw ays g iv e  huge sums t o  u n d e s e rv in g  
v ic t im s ,  thus d r i v i n g  up th e  c o s t  o f  in s u ra n c e .

In  a c u r r e n t  case t h a t  i s  pending i n  W isc o n s in , a 
young man o f  a p p r o x im a te ly  t w e n t y - f o u r  years o f  a g e , w i t h  a 23 
y e a r  o ld  w i fe  an d  fo u r  p r e -s c h o o l  age c h i ld r e n  was employed in  
th e  lan e  o f  a n a t u r a l  gas p i p e l i n e  t h a t  c ro s s e d  u n d e rn e a th  an 
e l e c t r i c a l  h ig h  te n s io n  fe e d e r  l i n e .  The e l e c t r i c a l  h ig h  
te n s io n  fe e d e r  l i n e  c a r r i e d  a c u r r e n t  o f  8 ,0 0 0  v o l t s .  W h ile
h a n d lin g  a ro p e  t i e d  t o  th e  end o f  a p ie c e  o f  gas p ip e
suspended from  a c r a n e ,  th e  boom o f  th e  crane e i t h e r  touched o r

/came in  c lo s e  p r o x im i t y  to  th e  fe e d e r  l i n e  r e s u l t i n g  i n  an 
e l e c t r i c a l  shock to  th e  man. He was k i l l e d .  U n f o r t u n a t e l y  f o r  

him and h is  f a m i l y  he was r e v iv e d .  We say " u n f o r t u n a t e ly "  

because Rodney i s  now a q u a d r a p le g ic  who w i l l  b e  c o n f in e d  to  a
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w h e e lc h a ir  fo r  t h e  r e s t  o f  h is  l i f e .  H is h ip s  a re  t o t a l l y
c a l c i f i e d  and n o t  f u n c t i o n a l  a t  a l l .  He has th e  c u r r e n t  m e n ta l  
c a p a c i ty  o f  a t h r e e  y e a r  o ld  c h i l d  and w i l l  rem a in  in
i n s t i t u t i o n s  u n t i l  th e  day he d ie s .  As a r e s u l t ,  h is  w i f e  and 
c h i l d r e n  have been d e p r iv e d  o f  a husband and f a t h e r ,  as w e l l  as 
th e  income t h a t  c o u ld  be produced f o r  a re m a in in g  l i f e  
ex p e c ta n c y  o f  4 1 .9  y e a r s .

In  a d d i t i o n ,  p l a i n t i f f ' s  counse l was a b le  to  prove  
t h a t  th e  e l e c t r i c  company had knowledge o f  the  p i p e l i n e  go ing  
u n d e rn e a th  i t s  t r a n s m is s io n  l i n e s  and re fu s e d  to  t a k e  any s tep s  
to  p r o t e c t  any w o rk e rs  from  e l e c t r i c a l  shock.

More i m p o r t a n t l y ,  p l a i n t i f f ' s  a t to rn e y s  w ere  a b le  to  
prove  a co n certed  e f f o r t  on th e  p a r t  o f  th e  Crane M a n u fa c tu re rs  

o f  th e  U n ite d  S ta te s  to  p re v e n t  th e  u t i l i z a t i o n  o f  an in v e n t io n  
c a l l e d  a p r o x im i ty  w a rn in g  d e v ic e  on a l l  cranes b e in g  man­
u f a c t u r e d .  Th is  p r o x im i t y  w arn ing  d e v ic e  enabled t h e  o p e r a to r  

o f  th e  crane  to  a d j u s t  th e  s e n s i t i v i t y  o f  the  s e n s o r  on th e  
boom o f  th e  crane boom, t o  th e  e x t e n t  t h a t  an a la rm  would go 
o f f  i n  th e  cab o f  t h e  c ra n e  when th e  boom came w i t h i n  a c e r t a i n  
d is ta n c e  o f  th e  e l e c t r i c a l  f e e d e r  l i n e  (a d ju s ta b le  from  te n  to  
a p p ro x im a te ly  f o r t y  f e e t ) . The ap p ro x im ate  c o s t  o f  t h i s
p r o x im i t y  warning d e v ic e  i s  around $ 4 0 0 .0 0 .  For t h e  e x p e n d i­
t u r e  o f  $ 4 0 0 .0 0 ,  Rodney would n o t  be in  the  w h e e lc h a i r  -  

R odney 's  w i f e  would have h e r  husband a t  home -  and more t r a g ­
i c a l l y ,  Rodney's c h i l d r e n  would have t h e i r  f a t h e r .
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F i n a l l y ,  p r e l im in a r y  co m p u ta tio n s  r e v e a le d  t h a t  i f  

th e  c o s t  o f  m e d ic a l c a re  needed by Rodney on a d a y - to -d a y  b a s is  
d id  n o t  in c re a s e  d u r in g  th e  4 1 .9  y e a rs  o f  h is  l i f e  expec tan cy  
and ^ f  th e  c o s t  o f  th e  n u rs in g  home d id  n o t  in c re a s e  a t  a l l  
d u r in g  4 1 .9  y e a rs ,  th ese  co s ts  a lo n e  would t o t a l  a p p ro x im a te ly  
2 .5  m i l l i o n  d o l l a r s .

As can r e a d i l y  be seen, a cap o f  $ 1 0 0 ,0 0 0 .0 0  f o r  the  
damages t h a t  Rodney has r e c e iv e d  w i l l  f a l l  f a r  s h o r t  o f  m ee tin g  
h is  economic damages. In s te a d ,  R odney's  f a m i ly  would be 
r e q u ir e d  to  pay a t  l e a s t  2 .4  m i l l i o n  d o l l a r s  f o r  R odney's  c a re .  
More than  l i k e l y ,  Rodney would become a ward o f  th e  s t a t e  and 

be su p po rted  by th e  ta x p a y e rs  o f  W is c o n s in .  H is  non-econom ic  

damages would n e v e r  be re c o v e re d  a t  a l l I I  T h is  i s  n o t  j u s t  
u n f a i r  —  i t  i s  ab su rd . Y e t ,  t h i s  i s  th e  r e s u l t  i f  th e  p ro ­
v is io n s  o f  Senate B i l l  211 a n d /o r  House B i l l  250 a re  a p p l ie d !

The p r o p e r ty  and c a s u a l ty  in s u ra n c e  in d u s t r y  c la im ed  
a 5 .5  b i l l i o n  d o l l a r  lo s s  i n  19 85 . In  r e a l i t y ,  i t  ea rned  6 .6  

b i l l i o n .  A ccord ing  t o  th e  N a t io n a l  In s u ra n c e  Consumer O rga­
n i z a t i o n ' s  p r e s id e n t ,  Jay R o b ert  H u n te r  ( fo rm e r  F e d e r a l  I n s u r ­
ance A d m in is t r a t o r  in  th e  Ford  and C a r t e r  A d m i n i s t r a t i o n ) :

1) In s u ra n c e  i n d u s t r i e s  c la im  to  a 1985 lo s s  is
/

f a l s e  because lo s s e s  a re  d e f in e d  t o  in c lu d e  e x p e n d itu re s  t h a t  
a re  n o t  lo s s e s ,  such as d iv id e n d s  d e c la r e d  by p r o f i t a b l e  
com panies, and
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2) Income i s  d e f in e d  i n  such a way as t o  
ex c lu d e  c e r t a i n  sources o f  re v e n u e ,  such as r e a l i z e d  c a p i t a l  
g a in s ,  and

3) The s to c k  in d e x  o f  p r o p e r t y /c a s u a l t y  in s u r ­
e rs  ro se  by 46% d u r in g  1985 -  a lm o s t  d ou b le  th e  r i s e  o f  the  

g e n e ra l  s to c k  m ark e t  -  a c c o rd in g  to  th e  Ja n u a ry  24 , 1986 is s u e  
o f  N a t io n a l  U n d e r w r i te r .

4) In s u ra n c e  com panies ' n e t  w o rth  ro se  by 7 .5  
b i l l i o n  in  1985 , from 6 2 .4  b i l l i o n  a t  th e  end o f  1984 to  7 1 .0  
b i l l i o n  a t  th e  c lo s e  o f  1985.

In  June o f  19 8 6 , th e  p r e v io u s ly  m entioned  p r e s id e n t  
o f  th e  N a t io n a l  In s u ra n c e  Consumer O r g a n iz a t io n ,  R o b ert  H u n te r ,  
iss u e d  a r e p o r t  on th e  f i r s t  q u a r t e r  1986 p r o p e r ty  c a s u a l ty  

in s u ra n c e  in d u s t r y  p r o f i t s  showing in d u s t r y  p r o f i t s  ro se  2 .1 1  
b i l l i o n  o r  1 ,227% . In  f a c t ,  th e  p r o p e r ty  c a s u a l ty  in s u ra n c e  

i n d u s t r y ,  u s in g  i t s  own s e l f - s e r v i n g  a c c o u n tin g  d e f i n i t i o n s ,  
adm its  t h a t  n e t  p r o f i t  f o r  th e  f i r s t  h a l f  o f  1986 t o t a l l e d  5 .7  
b i l l i o n ,  up from 930 m i l l i o n  a y e a r  e a r l i e r .  T h is  would h a r d ly  
appear to  be an in d u s t r y  t h a t  i s  b e in g  c r ip p le d  and b ro u g h t to  

i t s  knees by a l le g e d  damage awards to  u n d e s e rv in g  v ic t im s .
A cco rd in g  to  M r. H u n te r ,  th e  in s u ra n c e  in d u s t r y  goes

i
in  a c y c l i c a l  m anner. He s t a t e s ,  "1984 was a t y p i c a l  b o t -  
t o m - o f - t h e - c y c le  y e a r .  The l a s t  t im e  i t  happened was in  th e  

m id - 1 9 7 0 's .  . . A t  t h a t  t im e ,  th e  c o u n try  observed  th e  p r e c is e  
phenomena t h a t  we see to d a y ."  H u n te r  a ls o  n o te d ,  " a t  th e  top
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-o f  th e  c y c le  =» few y e a rs  ago, th e  now dreaded  l i a b i l i t y  
in s u ra n c e  p o l i c y  r a te s  were b e in g  s las h e d  w i l d l y  and [ in s u ra n c e  
was] even b e in g  s o ld  a f t e r  th e  in s u re d  e v e n t  happened, such as 
i n  th e  case o f  th e  MGM Grand H o te l  f i r e  where [ r e t r o a c t i v e ]  
l i a b i l i t y  in s u ra n c e  coverage was w r i t t e n  months a f t e r  th e  
f i r e . "

By b lam ing  th e  l e g a l  system f o r  th e  in s u ra n c e  com­
p a n ie s '  own p r i o r  m is ta k e s  and mismanagement o f  fu n d s , th e  
ins* m ce in d u s t r y  accom plished t h r e e  g o a ls .  F i r s t ,  i t  p r o v id ­
ed a c o n v e n ie n t  scapegoat f o r  th e  sudden surge in  premium 
p r ic e s  and r e d u c t io n  in  coverage f o r  t h e i r  com m ercia l custom­
e r s .  Second, i t  p ro v id e d  th e  excuse t o  lo b b y  f o r  l i m i t s  to  

t h e i r  own f u t u r e  p a y -o u t  o b l i g a t i o n s .  T h i r d ,  i t  en ab led  th e  

in s u ra n c e  in d u s t r y  to  e n l i s t  th e  s u p p o rt  o f  th e  b us iness  and 
i n d u s t r i e s  who were abused by th e  in s u ra n c e  companies by 

e x p l o i t i n g  th e  b n i n e s s  co m m u n ities ' n a t u r a l  eagerness f o r  more 
l i m i t e d  l i a b i l i t y  from la w s u i t s .  I n  o th e r  w ords, TORT REFORM.

The in s u ra n c e  in d u s t r y  would have th e  u n in form ed  
p u b l ic  b e l i e v e  t h a t  a l i t i g a t i o n  e x p lo s io n  i s  t a k in g  p la c e .  
However, th e  b e s t  a v a i l a b l e  ev id e n c e  in d ic a t e s  th a c  s t a t e  

c o u r ts ,  where a p p ro x im a te ly  95% o f  t o r t  cases a re  b ro u g h t ,  a re  
n o t  e x p e r ie n c in g  any l i t i g a t i o n  e x p lo s io n .  The N a t io n a l  C e n te r  

f o r  S t a t e  C o u rts  com piled  ev id en ce  i n  a most r e c e n t l y  r e le a s e d  
r e p o r t  e n t i t l e d  "A P r e l im in a r y  E x a m in a tio n  o f  A v a i l a b le  C i v i l  
and C r im in a l  Trend D ata  i n  S t a t e  T r i a l  C o u rts  f o r  19 78 , 1981 ,
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and 1984 ( A p r i l  1 9 8 6 ) . "  The f in d in g s  on t o r t  f i l i n g s  a re  
p a r t i c u l a r l y  i n t e r e s t i n g .  In c re a s e  i n  t o r t  case f i l i n g s  

between 1978 and 1981 was o n ly  2%, w h i le  th e  p o p u la t io n  grow th  
f o r  tho se  s t a t e s  was 42 d u r in g  th e  same t im e  p e r io d .  Between 
1981 and 1984 , th e  p o p u la t io n  grew a n o th e r  4% w h i le  t o r t  
f i l i n g s  in c re a s e d  7%. F o r  th e  e n t i r e  p e r io d  1978 to  1984 , 
t o t a l  t o r t  f i l i n g s  in c re a s e d  9% w h i le  th e  p o p u la t io n  in c re a s e d  
by 8%.

I n  C o n g re s s io n a l  te s t im o n y  on August 6 ,  19 86 , R o b ert  
T . R oper, D i r e c t o r  o f  th e  C o u rt  S t a t i s t i c s  and In fo r m a t io n  

Management o f  th e  N a t i o n a l  C e n te r  f o r  S t a t e  C o u r ts ,  t o l d  th e  
Economic S t a b i l i z a t i o n  Subcommittee o f  th e  House Comm ittee on
B an k in g , F in a n c e  and Urban A f f a i r s ,  "There  i s  n o t one shred  o f
ev id e n c e  t o  i n d i c a t e  t h a t  t h e r e  i s  a l i t i g a t i o n  e x p lo s io n  in
th e  s t a t e  c o u r t  sy s te m l"  (Emphasis ours)

S t a t i s t i c s  co m p ile d  by J u ry  V e r d i c t  Research ( J . V . R . )  
a re  w id e ly  used by p ro p o n en ts  o f  t o r t  re fo rm  to  d em o n stra te  a 
l a w s u i t  c r i s i s .  However, J . V .R .  b oard  cha irm an  P h i l l i p  Herman 
has t e s t i f i e d  a t  th e  same h e a r in g  w i t h  M r. Roper t h a t  J .V .R .  
d a ta  does n o t  s u p p o rt  any c la im  o f  r e c e n t l y  e s c a la t in g  j u r y  
v e r d i c t  aw ards. He s t a t e d  t h a t  th e  a p p a re n t  reaso n  f o r  t h i si
erron eo u s  im p re s s io n  i s  t h a t  a number o f  h ig h ly  p u b l ic i z e d  news 
a r t i c l e s  q u o t in g  J . V . R .  s t a t i s t i c s  have g r o s s ly  m is s ta te d  those  

s t a t i s t i c s .  J .V . R .  a v e rag e  j u r y  award f i g u r e s ,  which a re  

f r e q u e n t ly  c i t e d  t o  r e p r e s e n t  t r e n d s ,  a re  n o t  t y p i c a l  f ig u r e s



s in c e  th e y  a re  skewed to  th e  r i g h t ,  h e a v i l y  in f lu e n c e d  by a few  

la r g e  j u r y  v e r d i c t s .  The median f ig u r e s  w hich  a re  th e  c o r r e c t  
measurement to  r e f l e c t  t y p i c a l  awards have rem ained  a t  a p p r o x i ­
m a te ly  $ 8 ,0 0 0 .0 0  i n  1979 d o l l a r s ,  s in c e  1 9 5 9 , a c c o rd in g  t o
s t a t i s t i c s  co m p iled  by th e  Rand C o r p o r a t io n .  F i n a l l y ,  i n  th e  
A p r i l  2 1 ,  1986 is s u e  o f  B usiness Week, an a r t i c l e  t i t l e d  "The 
E x p lo s io n  and L i a b i l i t y  L a w s u its  i s  N o th in g  b u t  a M y th ,"  
concluded  t h a t  t h e r e  i s  no l i t i g a t i o n  e x p lo s io n  in  t h i s  coun­
t r y .

The Ad-Hoc In s u ra n c e  Committee . o f  th e  N a t io n a l  
A s s o c ia t io n  o f  A t to rn e y s  G e n e ra l i n  a May 1986 r e p o r t
co n c lud ed ,

"The f a c t s  do n o t  b ear o u t  th e  a l l e g a t i o n s  o f  
an e x p lo s io n  i n  l i t i g a t i o n  o r  in  c la im  s i z e ,
n or do th e y  b e a r  o u t  th e  a l l e g a t i o n s  o f  a
f i n a n c i a l  d i s a s t e r  s u f f e r e d  by p ro p e r ­
t y / c a s u a l t y  in s u r e r s  to d a y .  They f i n a l l y  do 
n o t  s u p p o r t  any c o r r e l a t i o n  between th e  
c u r r e n t  c r i s i s  and a v a i l a b i l i t y  and a f ­
f o r d a b i l i t y  o f  in s u ra n c e  and such l i t i g a t i o n .
In s t e a d ,  th e  a v a i l a b l e  d a ta  in d ic a t e  t h a t  th e  
causes o f ,  and t h e r e f o r e  th e  s o lu t io n s  t o ,  
th e  c u r r e n t  c r is e s  l i e  w i t h  th e  in s u ra n c e  
in d u s t r y  i t s e l f ."  (Emphasis o u r s . )
I t  sh o u ld  thu s  ap p ear t h a t  t o r t  re fo rm  i s  n o t  th e  

answ er, b u t  m e re ly  a means o f  th e  in s u ra n c e  in d u s t r y  p e r p e t u a t ­
in g  i t s  g r o s s ly  d is p r o p o r t io n a t e  p r o f i t  s t r u c t u r e ,  th e r e b y  
in s u r in g  t h a t  the  companies c o n t in u e  to  l i n e  t h e i r  p o c ke ts  w i t h  

g o ld  a t  th e  expense o f  th e  man p a y in g  th e  premiums.
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POSSIBLE SOLUTIONS 

F e d e ra l  Laws:
1) Congress should  r e p e a l  th e  in s u ra n c e  in d u s ­

t r i e s '  exem ption  from  a n t i - t r u s t  la w s , f e d e r a l  r e g u l a t i o n ,  and 
F e d e ra l  T rad e  Commission s c r u t i n y .

2) Congress should  e s t a b l i s h  a F e d e ra l  O f f i c e  
o f  In s u ra n c e  t o  m o n ito r  th e  in d u s t r y  c lo s e ly  and e s t a b l i s h  
s t r i c t  s ta n d a rd s  f o r  s t a t e  r e g u la t o r s  to  f o l lo w .

3) Congress should  e s t a b l i s h  a n a t i o n a l  in d u s ­
t r y  -  funded r e in s u ra n c e  program , to  compete w i t h  f o r e ig n  
r e in s u r e r s  to  e x e r t  downward p re s s u re  on f o r e ig n  re in s u ra n c e  
r a t e s ,  thu s  e n a b l in g  d om estic  in s u r e r s  to  reduce t h e i r  r a t e s  to  
th e  consumer.

4) Congress should  r e q u i r e  in s u ra n c e  companies 
to  r o u t i n e l y  d is c lo s e  how much th e y  ta k e  in  on premiums and 

in v e s tm e n t  income, and how much th e y  pay o u t i n  v e r d i c t s  and 
s e t t le m e n t s ,  p lu s  re s e rv e s  and o th e r  e x p e n d itu re s .  T h is  d a ta  
should  be broken  down i n t o  s p e c i f i c  c a te g o r ie s ,  such as t r u c k ­
in g  c o n cern s , d ay c a re  c e n t e r s ,  s c h o o ls ,  m u n i c i p a l i t i e s ,  p r i v a t e  
au to  in s u ra n c e ,  th e  p i p e l i n e  i n d u s t r y ,  th e  gas in d u s t r y ,  th e  
o i l  i n d u s t r y ,  and even th e  w e ld in g  in d u s t r y .

Had such a d is c lo s u r e  been r e q u i r e d  i n  th e  l a s t  
s e v e r a l  y e a r s ,  i t  would have been, e x tre m e ly  d i f f i c u l t  f o r  th e  
in s u ra n c e  company t o  m is le a d  th e  media and th e  p u b l ic  as th e y  

have done.
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S ta te  Laws;
1) I n  th e  absence o f  a F e d e ra l  R e p o r t in g  and 

D is c lo s u re  Law, s t a t e s  sh o u ld  r e q u i r e  th e  same in fo r m a t io n  to  
be r o u t i n e l y  d is c lo s e d  t o  s t a t e  in s u ra n c e  r e g u l a t o r s .

2) S ta te s  should  c o n s id e r  more a u t h o r i t y  and
fu n d in g  to  s t a t e  in s u ra n c e  d e p a rtm e n ts ,  th e re b y  p r o v id in g  a 
watchdog on th e  in s u ra n c e  in d u s t r y  as a w ho le .

3) S ta te s  should  a f f o r d  c i t i z e n s  g r e a t e r
consumer p r o t e c t io n  and r e p r e s e n t a t io n  b e fo re  th e  in s u ra n c e  

r e g u la t o r y  b o d ie s ,  in c lu d in g  d i r e c t  i n t e r v e n t io n  i n  r a t e  
p ro ceed in g s  s i m i l a r  to  th o se  now conducted  w ith  re s p e c t  to  
u t i l i t y  s e r v ic e .

4) S ta te s  sh o u ld  revo ke  o r  r e l a x  e x is t i n g
p r o h ib i t i o n s  a g a in s t  i n d i v i d u a l s  anu i n d i v i d u a l  bus inesses  from 

j o i n i n g  co -o p  groups to  purchase s e l f - i n s u r e d  l i a b i l i t y  in s u r ­
ance .

5) S ta te s  sh o uld  e a r n e s t l y  r e q u i r e  t h a t  in s u r ­
ance companies ta k e  g r e a t e r  s te p s  to  engage in  lo s s  p re v e n t io n  
e f f o r t s  such as re s e a rc h  and advancement o f  h e a l t h  and s a f e t y  

c o n d i t io n s ,  and to  d is c lo s e  e v id e n c e  i n  t h e i r  c la im s ,  f i l e s  o f  
known d e f e c t i v e  p ro d u c ts  o r  hazardous c o n d i t io n s  to  a p p r o p r ia te

i
r e g u l a t o r y  a u t h o r i t i e s .

The above p o s s ib le  s o lu t io n s  a re  f r e q u e n t ly  r e f e r r e d  

t o  as "Sunshine Laws" t h a t  r e s u l t  i n  f u l l  d is c lo s u r e  o f  a c t u a l

- 3 5 -



c la im s  p a id  by th e  in s u ra n c e  in d u s t r y ,  r a t h e r  than  th e  f ig u r e s  
th e y  choose to  r e le a s e .

We do n o t  need " t o r t  r e fo r m ."
We need in s u ra n c e  re fo rm  -  in  an e f f o r t  to  s to p  p r i c e  

gouging as i t  e x is t s  to d a y  th ro u g h  th e  u t i l i z a t i o n  o f  a phantom 
c r i s i s  f o r  a b a s is .

I t  i s  i n t e r e s t i n g  to  n o te  t h a t  d u r in g  th e  f i v e  y e a r  
p e r io d  end ing  i n  December o f  1 9 8 3 , m a lp r a c t ic e  in s u ra n c e  
c a r r i e r s  to o k  i n  7 b i l l i o n  i n  premiums and 1 .7  b i l l i o n  in  
in v e s tm e n t  incom e. T h is  i s  a t o t a l  income o f  8 .7  b i l l i o n .  Of 
t h i s  8 .7  b i l l i o n ,  o n ly  1 .4  b i l l i o n  was p a id  in  c la im s .  T h is  

r e s u l t s  in  a gross p r o f i t  o f  7 .3  b i l l i o n  d o l l a r s .  T h is  i s  

h a r d ly  i n d i c a t i v e  o f  an in s u ra n c e  in d u s t r y  s u f f e r in g  su b s ta n ­
t i a l  lo sses  and b ro u g h t t o  i t s  knees by a l l e g e d ,  u n j u s t i f i e d  

h ig h  ju r y  awards t o  u n d e s e rv in g  v i c t i m s .
The purpose o f  t o r t  law  i s  to  g iv e  a v ic t i m  re d re s s  

f o r  a wrong t h a t  th e y  have s u f f e r e d .  I n  o th e r  words, i t  i s  to  
make th e  p l a i n t i f f  w h o le .  The in s u ra n c e  in d u s t r y ,  in  a c h ie v in g  

c e i l i n g s  on damage aw ards, p re v e n ts  th e  purpose o f  t o r t  la w . 
I t  p re v e n ts  d e s e rv in g  v ic t im s  who have s u f f e r e d  g ross  damage 
from  b e in g  made whole th ro u g h  com pensation  f o r  t h a t  damage. 
C e i l in g s  on th e  amount o f  damages awarded to  a v i c t i m  a ls o  

d e f e a t  th e  purpose o f  p u n i t i v e  damages w i t h  re s p e c t  to  p u n is h ­
ment o f  th e  w rongdoer f o r  h is  e v i l  a c t  o r  o m is s io n , d e te r in g  
o th e rs  from  a c t in g  i n  a s i m i l a r  m anner, and s e t t i n g  an example
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f o r  o th e rs  to  f o l lo w  i n  t h e i r  d e a l in g s  w i t h  th e  p u b l ic  as a 
w ho le .

In s te a d  o f  t a l k i n g  about t o r t  re fo rm  and thus a d v o c a t in g  a 
p o s i t io n  b e n e f i c i a l  t o  th e  w e a l th y ,  and a l l  too  o f t e n  g reed y  
in s u ra n c e  com panies, we urge  you to  focus on th e  in j u r e d  
v i c t i m s ,  th e  p e o p le  we r e p r e s e n t ,  who need yo u r h e lp .  Examine 
th e  in s u ra n c e  in d u s t r y .  Examine i t  c a r e f u l l y .  We b e l i e v e  o n ly  
th en  w i l l  you f i n d  t h a t  in s te a d  o f  " t o r t  re fo rm "  y o u r c o n s t i t u ­
en ts  sh o uld  be g iv e n  " in s u ra n c e  r e fo r m ."

We u rg e  you to  change th e  focus o f  your s c r u t in y .

Should you have any q u e s t io n s ,  f e e l  f r e e  to  c o n ta c t
u s .

S in c e r e ly ,

WAYj f̂i ANTHONY ROSS_Jrf' 
P a t r i c k  G. Ross

PATRICK G. ROSS

t o r t 5
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MEIHQDQLQCX

D uring  th e  p e r io d  o f  J u ly  24 th ro u g h  August 2 ,  1 9 8 7 ,  496 

r e s id e n ts  o f  51 A lask an  com m unities  were p e r s o n a l ly  c o n ta c te d  by 
te le p h o n e  by p r o fe s s io n a l  i n t e r v ie w in g  em ployees o f  th e  D it tm a n  
R esearch C o rp o ra t io n  o f  A la s k a .  The v ie w s  and o p in io n s  o f  th e  
A laskan  r e s id e n t s  were re c o rd e d  on a s t r i c t l y  c o n f i d e n t i a l  b a s is .

BSSSacSb-DSSiSQ -  A random sample d es ig n  was f e a t u r e d  which  
p ro v id e d  t h a t  a l l  a d u l t  r e s id e n t s  o f  th e  com m unities  in c lu d e d  had 
e s s e n t i a l l y  an e q u a l chance o f  b e in g  in t e r v ie w e d .

San}p lg„S§l§Sti2D  “ The sample was s e le c t e d  th ro u g h  a random 
s e le c t io n  process from  th e  most c u r r e n t  d i r e c t o r y  f o r  each 
community.

2BQCESSIM fi-IB£-DM A

DiitlDSD Bfisesicfr employees co m ple ted  c o d in g ,  e d i t i n g ,  d a ta  e n t r y  
and v e r i f i c a t i o n ,  w h i le  d a ta  p ro c e s s in g  was com ple ted  th ro u g h  th e  

in -h o u s e  D it tm a n  R esearch  C o r p o ra t io n  Computer system f e a t u r i n g
t h e  s t § t i s f c i £ § l _ E a s l s a g §  f s t  s s c i g i  s c i s a s g s  ( s p s s / p c + )
program s. The SPSS program i s  one o f  th e  most s o p h is t ic a t e d  

r e s e a r c h - o r ie n te d  d a ta  p ro c e s s in g  and a n a l y t i c a l  systems 

a v a i l a b l e ,  and i s  d es ig n ed  s p e c i f i c a l l y  f o r  th e  p ro c e s s in g  and 
a n a ly s is  o f  survey  re s e a rc h  d a ta .
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AWARENESS

T O R T  R E F O R M
A U G U S T  1 9 8 7

O v e r a l l ,  a p p ro x im a te ly  t w o - o u t - o f - f i v e  (39%) A la s k a n  
r e s id e n t s  r e p o r te d  th e y  a r e  aware o f  an is s u e  c a l l e d  
" t o r t  r e f o r m " . . .

Q u e s t io n :
"Have you h e a rd  o f  an is s u e  c a l l e d  ' T o r t  

r e f o r m 1?"
39% Yes 
60% No 

1% Unsure

. . . w i t h  th e  iQWSSfc aw areness l e v e l s  b e in g  fo u n d  i n  th e  

S o u th c e n t r a l  re g io n  (M a ta n u s k a -S u s itn a  V a l l e y  and Kenai 
P e n in s u l a ) , w h i le  h is b s t  aw areness l e v e l s  a r e  fo u n d  i n  
A nchorage, F a irb a n k s  and S o u th e a s te rn  A la s k a n  
c o m m u n it ie s , . .

XfiS UQR e g io n :
R u r a l .................. 61%C e n t r a l .......................... . 58%
S o u t h c e n t r a l . ... 81%
A n ch o rag e ....................... 54%
S o u th e a s t ....................... 54%

D e m o g ra p h ic a l ly ,  h ig h e r  aw areness p e rc e n ta g e s  a r e  n o ted  

among 4 1 -5 5  y e a r - o ld s  (53%) , who w ork a t  d e g re e -  
r e q u i r e d  w h i t e - c o l l a r  jo b s  (67%) a n d /o r  own t h e i r  own 

b u s in es s  (57%) and e a rn  o v e r  $ 6 0 ,0 0 0  p er  y e a r  (55% ).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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D EFIN ITIO N
AND

UNDERSTANDING

Among those who have h e a rd  o f  " t o r t  r e f o r m ,"  n e a r ly  
t h r e e - o u t - o f - f o u r  (71%) a r e  aware o f  th e  b a s ic  e lem e n ts  
o f  th e  i s s u e . . .

Q u e s t io n :
( I F  "YES, HEARD OF TORT REFORM," THE FOLLOWING 
QUESTION WAS A S K E D ...)

"What i s  i t  ab o ut?"
34% L im i ts  l i a b i l i t y  awards a g a in s t  p r o f e s s io n a ls  
20% About la w s u i t s
17% About in s u ra n c e  c o s ts  and a v a i l a b i l i t y

8% Just h e a rd  o f  i t
4% M is c e l la n e o u s

18% Unsure

G e o g r a p h ic a l ly ,  th e  h ig h e s t  aw areness o f  th e  
" l i m i t a t i o n  o f  l i a b i l i t y "  a s p e c t  i s  fo u n d  i n  F a irb a n k s  
(44%) and Anchorage ( 3 9 % ) . . .

G en e ra l
A v a i l a b i l i t y L im i t

R e g io n :
R u r a l .................................  33%
C e n t r a l ............................  11%
S o u t h c e n t r a l ................ 29%
A ncho rage ......................   15%
S o u th e a s t ......................   12%

and c o s t o f  About P r o f e s s io n a l  
. i D S u i a c s e .  La w s u its  . L i a b i l i t y - .

28%
7%

36%
18%
27%

28%
44%

7%
39%
23%
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. . . w h i l e  d e m o g r a p h ic a l ly ,  h ig h e s t  u n d e rs ta n d in g  o f  th e  

" l i a b i l i t y "  e le m e n t  i r f  fo u n d  i n  u p p er- in co m e  ($ 6 0 ,0 0 0  

p lu s  § 40%) younger and m id d le -a g e d  (35-36% ) m ales  
(37%) who manage a b u s in e s s  (44%) a n d /o r  work a t  a 

c o l le g e - d e g r e e - t y p e  w h i t e  c o l l a r  jo b  (41%) .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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SUPPORT
OR

OPPOSITION

O v e r a l l ,  by a r a t i o  o f  w e l l  o ver 4 : 1  (73% t o  16% ), 
A laskan s  s t a t e - w id e  f a v o r  t o r t  r e f o r m . . .

Q u e s t io n :
" T o r t  re fo rm  i s  a s e t  o f  p ro p o s a ls  b e in g  p u t  

f o r t h  in  many s t a t e s  a c ro s s  t h e  n a t io n ,  and 
th e  o b j e c t i v e  o f  T o r t  re fo rm  i s  t o  s e t  some 
l i m i t s  f o r  a p e rs o n 's  l i a b i l i t y  when th e y  a re  
sued f o r  n e g l ig e n c e  or p e rs o n a l  i n j u r y .
Under some c irc u m s ta n c e s  th e s e  p ro p o s a ls  may 
l i m i t  th e  amount o f  money an i n j u r e d  person  
can c u r r e n t l y  r e c e iv e  from  a l a w s u i t .  
G e n e r a l ly  s p e a k in g ,  do you f a v o r  or oppose 
T o r t  re fo rm ? "

. . . a n d  f o l l o w in g  an e x p la n a t io n  and d e s c r ip t io n  o f  what 
t o r t  re fo rm  i s ,  F a irb a n k s  and R u r a l  A laskans  a r e  most 
l i k e l y  to  s u p p o rt  th e  re fo rm  e f f o r t . . .

73% Favor 
16% Oppose 
11% Unsure

SllPBQIt QPP25S
R eg ion : 
R u r a l . . . . . . .
C e n t r a l .  
S o u th c e n t ra l  
A n c h o ra g e . . .  
S o u th e a s t . . .

80%
83%
68%
71%
69%

10%
9%

22%
18%
14%
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. . . a s  f a r  as p o l i t i c s  a r e  co n c e rn e d , R e p u b lic a n s  a r e  
most i n  f a v o r  (7 9 %),  and th e  o th e r  dem ograph ic  

c a te g o r ie s  re m a in  c o n s is t e n t  —  4 1 -5 5  y e a r - o ld s  (79%) , 
upper- incom e (81%) m ales (75%) w i t h  w h i t e - c o l l a r  (79%) 
o r  owner/m anager jo b s  (82-83% ) a r e  most l i k e l y  to  have  
a f a v o r a b le  p o i n t - o f - v i e w .

* * * * * * * * * * * * * * * * * * * * * * * * * * , * * * * * * * * * * * * * * * *
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STRENGTH OF 
SUPPORT OR OPPOSITION

The " i n t e n s i t y  o f  f e e l i n g "  s c a le  i s  h e a v i l y  w e ig h te d  on 

th e  stECDgly fSYSiablfi Side  o f  th e  i s s u e . . .

Question:

"Do you strongly (favor/oppose) this measure, 
or only somewhat (favor/oppose) it?"

48% Strongly favor tort reform
34% Somewhat favor tort reform
9% Somewhat oppose tort reform
8% Strongly oppose tort reform

...with highest stEPDgly faiTPE ratings coming from the 

Fairbanks and Southeastern areas...

Regioni
Rural........
Central.....
Southcentral 
Anchorage... 
Southeast...

S tro n g ly  Somewhat 
- E a Y f l l —  - E a x s i - -

48%
55%
46%
45%
53%

45%
32%
29%
34%
31%

Somewhat Strongly 

-QPP2fig_ _0PPQSg_

5%
8%
8%

10%
1 0%

2%
2%

17%
9%
4%

Once again, the most support is found among older (65% 

of 56 years and older), upper-income (57% of $60,000 

plus) white-collar (52%) Republican (59%) business 

owners (58%) and managers (69%).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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SIGN A PETITION?

T O R T  R E F O R M
A U G U S T  1 9 8 7

%

C
At this time, approximately three-out-of-four (74%) 

Alaskans reported they would be willing to sign a 

petition to put the tort reform issue on the ballot... 

Question:

"If you were asked to sign a petition to put 
the issue of Tort reform on the ballot at the 
next election, do you think you probably 
would or would not?"

74% Would 
16% Would not 
10% Unsure

...and with the exception of Southcentral, all 

geographic regions are very similar in their support 

(71-78%)...

WQiild tfculiLNai
Region:
Rural................ 14%
Central............. 16%
Southcentral....... 17%
Anchorage........... 17%
Southeast........... 15%

The established support pattern for tort reform remains 

consistent on this measurement as well —  older (80%) 

upper-income (80%) college-degreed (76>.. Republican 

(78%) business owners (78%) and managers (87%) were all 

most likely to sign a petition.
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VOTE FOR OR 
AGAINST TORT REFORM

At this point, if the tort reform issue were on the 

ballot, the ratio would be approximately 4:1 in favor 

of the measure...

Question:

"And if Tort reform is on the ballot, do you 
think you would vote for or against it?"

65% Vote for 
15% Vote against 
19% Unsure

...with highest "vote for" totals in the Rural region, 
and very similar elsewhere...

Vote

VQtS_Z2E AsaiDi
Region:
Rural..... . 8%
Central........ 1 1 %
Southcentral....... 21%
Anchorage........... 17%
Southeast........... 12%

Demographically, older (71%) male (68%) upper-income 

(70%) Republicans (71%) who own (70%) or manage (85%) a 

business remain clearly supportive, but in addition,

76% of skilled blue-collar craftsmen also said they 

would vote for tort reform if it */§£§ 2D hgHfit.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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