
ALASKA LEG ISLA TU RE COMMITTEE F I L E S 1987-1988 
4758 HJUD SB 200 -





T C f ll H i M I L A T M
touch y  . stAtf c a p ik x  

JUNtAU, AIAS<<A9<J8I I 

907-465 3800

LEGISLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E RENCE L I B R A R Y

May, 1988

Copies of m i n utes listed b e l o w  w e r e  origin ally included 
in this file. The m i n u t e s  are available on the STAIRS 
databas e CMPR. In order to save.spa ce copies of minutes 
have n ot b e e n  left in the files.

M a r y  Van Nimwegen

Jl L<

'/ft*,*' ^



(7 )
Date referred: 4 / 2 2 / 8 8 F V R T H E R  R E F E R R A L S : F in a n c e

DATE; / f a y  H. I C M

The  judiciary Committee has considered r?ssB soofRgsT

"An A c t  a m e n d i n g  the m i n i n g  loan fund law."

S S C Q U H M D f f i

[ f  replace with  ____________ ^ _________

[ ] attached amendment(s)

[ ^'J'^do pass 

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the

A D O P T S ; [ ]  letter of intent

[ J- -the same title 

( ] a new title

Committee

[ ] same as previous fiscal note

published ____________________

[ same as previous zero fiscal 

note published j  h &S 
SIGHHfG OTHER RROOKMEFQATIOKS:

ATTACHES H E W  FISCAL NOTE(s): 

[ ] fiscal impact

[ zero fiscal note

's signature



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

O f f e r e d :  4 / 2 2 / 8 8
R e f e r r e d :  J u d i c i a r y  a n d
F i n a n c e

5 - 0 9 0 0 L

Original sponsors: Coghill, Fahrenkamp,
Bennett and Faiks

IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 200 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act amending the mining loan fund law."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 27.09.040(a) is amended to read:

(a) A loan granted under this chapter

(1) may not exceed $5,000,000;

(2) may not exceed a term of 15 years except for an exten­

sion or modification under AS 27.09.048;

(3) may not bear interest exceeding 10 percent; and

(4) may not exceed 75 percent of the appraised value of the 

collateral used to secure the loan. ^ — '

* Sec. 2. AS 27.09 is amended by addling a new section^o read:

Sec. 27.09.048. EXTENSION OR MODIFIGATION-OF"LOAN. The depart­

ment may grant an extension on a loan or modify the conditions of a 

loan when the borrower is able to show to the satisfaction of the 

commissioner that the borrower's opportunity to mine has been adverse­

ly affected by circumstances beyond the control of the borrower, such 

as a poor mining seasoiy^Qr^egal injuncti^ms—agaanst the federal or.

st-ai-g—pnvprnnipnt-. An extension or modification of the terms of the 

loan under this section, including a postponement of payments of

interest and repayments of principal due-’ under the loan,^ may not 

include a reduction in the amount of the interest owed or J a

lation of'the amount of the interest due under the loan, although the

payment of infe^osr anH principalurider the loan may be extended or 

postponed beyond the original term of the loan. During the period of

S B 0 2 0 0 C  - 1 -  HCS CSSB  2 0 0 ( R e s )
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This le g is la t io n  authorizes the Department o f  Commerce and Economic 
Development to  g ran t an extension or m o d if ic a t io n  o f  a mining loan 
provided i t  can be shown th a t  the borrow er's  o p p o r tu n ity  to  mine was 
adversely a ffe c te d  by circumstances beyond the borrow er's  c o n t ro l .  
The b i l l  provides th a t  these extensions may exceed a term o f  15 
years; however, in te r e s t  continues to  accrue during  the extension.

This e s s e n t ia l ly  allows the department the a b i l i t y  to  extend a loan 
beyond the c u rre n t s ta tu to ry  l i m i t  o f  15 years.

The Department o f  Commerce and Economic Development supports th is  
b i l l  because o f  the added f l e x i b i l i t y  i t  provides in  dealing  w ith  
de linquent borrowers.

Economic Development

J /A n th o n y  
Apartment



Veterans
Small
Business

Commercial
Fish Tourism

STATISTICS ON DrED LOAN PROGRAMS 
(Thousands of Dollars)

Bulk Child Hist
Fuel Care Dlst Mining

Alternative
Energy

Resld.
Energy

Fish
Enhance

Power
Dev.

Wster
Resource

March 31, 1988 

Total
COMMITMENTS 
Total No. Loans
Committed FY 7288 7,718 1,338 3,356 3 59 268 63 12 73 2,844 2,232 146 5 5 18,219Total Dollar Amount 
Committed FY 72-88 371,795.2 202,529.3 195,225.6 3 29*874.7 9,751.8 2,200.6 1,345.4 28,597.4 19,299.6 6,346.5 54,734.5 193,847.0 2500.0 1,120,047.6
Total Na Loan*
Committed FY 88 41- J- 128 3 41 20 41 41 41 •0- 0- 8 0- 41 154
Total Dollar Amount 
Committed FY 88 -0- 41 7,369.9 3 41 754.8 •0- •0- 41 41 •0* 2,690.0 41 4J- 10,814.7
APPROPRIATIONS
FY 85 -0- 41 3,500.0 41 41 41 41 41 1,000.0 41 5,000.0 210,000.0 41 219.500.0FY 88 -Q. -0- 3,710.0 41 41 41 41 -0- B45.0 41 8120 •0- 41 5,367.0FY 87 -0- -0- 41 41 64.0 41 400.0 -0- -0- 41 41 41 •0- 464.0FY 88 4). -0- 41 41 •O- 41 41 41 -0- -0- 2200.0 41 4)- 2,200.0
LOANS OUTSTANDING

Owned by Fund 
Number of Loene
Outstanding 24 18 1,464 2 51 36 6 44 1,387 1,062 126 1 1 4,222
Principal Amount
Outstanding 1,342.4 2,878.0 60,696.0 1,019.9 783.6 1,316.2 969.4 12,119.5 9,438.4 2,385.9 48,221.2 186,104.1 835.9 327,908.5Are rage Loan Amount 
Outstanding 5S.9 148.7 41.5 510.0 15.4 36.7 161.6 275.4 o.8 2.3 382.7 186,104.1 835.9 77.5
Serviced for AIDEA 
Number of Loans
Outstanding 1,475 179 253 7 NIA 1 3 NIA N/A N/A 11 N/A N/A 1,929Principal Amomt
Outstanding 82,466.7 
Average Loan Amount 
Outstanding 42.4

Summary 
Total Na of loans
Outstanding 1,499

14,622.8

81.7

197

8,009.2

31.7

1,717

o-t i.3 

120.2

9 51

4.9

49

37

80.7

26.9

9 44 1,387 1,062

5,909.6

537.2

137 1 1

91,935.0

47.7

6,151Total Principal
Amount Outstanding 63,800.1 17,298.6 68,705.2 1,881.2 783.6 1,321.1 1,050.1 12,119.5 9,438.4 2,385.9 54,130.8 186,104.1 835.9 419,843.5
DELINQUENCY RATES AND DEFAULT STATISTICS

Statistics Baaed on Balances Outstanding 
% Delinquent1 8.5% 18.2% 4.7% 5.3% 10.4% 41 41 42.9% 3.2% 8.7% 0.07% 0- •0- 3.9%% in Delawt* 2.8% 23.5% 4.0% 5.2% 14.1% 18.4% 41 44.4% 6.8% 4.9% 29% -0- -0- 4.6%Statistics Bated on Number of Loans 
% Delinquent1 5.7% 17.3% 4.0% 11.1% 98% •0- -0- 40.9% 3.0% 5.5% 3.7% 41 -0- 5.2%% In Default3 2.2% 18.3% 3.0% 222% 15.6% 13.5% 41 34.0% 6.5% 3.0% 1.5% -0- 41 4.6%
1 Delinquent It Btflntd ta 80 days or more past due, not In litigation. 
3 Default ts defined tt In /'“gallon.
3 PrequaimctHane NOT In. -dad

Prepared by: Dtvtston of Investments, Accounting Branch 4/12/88



Veterans
Small
Buslnaas

Commercial
Fish Tourism

STATISTICS ON DCED LOAN PROGRAMS 
(Thousands of Dollars)

Bulk Child Hist
Fual Cara Dlst Mining

Alternative
Energy

Reald.
Energy

Fish
Enhance

fk»wer
Dav.

March 31, 1986

Wstor 
Resource Total

COMMITMENTS 
Totil Na Loans 
Committed FY 72-88 18 1..138 3,358 3 59 268 63 12 73 2,944 2,232 148 5 5 18,219
Totil Dollar Amount 
Committed FY 72-88 371,795.2 202.529.3 195,225.8 3 29̂874.7 9,751.8 2,200.6 1,345.4 28,597.4 19.299.6 8,346.5 54,734.5 193,847.0 2,500.0 1,120,047.6
Totil Na Loini 
Commlttid FY 88 •0- -0- 126 3 •0- 20 -0- -0- -0- •0 -0- 8 -0- -0- 154
Totil Dollar Amount 
Commlttod FY 88 -0- -0- 7,369.9 3 -0- 754.8 -O- -0- •0- -0- -0- 2,890.0 -0- -0- 10,614.7
APPROPRIATIONS 
FY 85 ■0- ■0- 3,500.0 -O- -0- -0- -0- -0- 1,000.0 •0- 5,000.0 210,000.0 -0- 219,500.0
FY 88 -0- -0- 3,710.0 -0 -0- •0- -0- -0- 645.0 -0- 812.0 -O- -0- 5,367.0
FY 87 -0- •O- -0- 64.0 -0- 400.0 -0- -0- -0- •0- -0- -0- 464.0
FY 88 -0- -0- -O- •O- -0- -0- -0- -0- -0- 2,200.0 •o- -0- 2,200.0
LOANS OUTSTANDING

Owned by Fund 
Number ol Loins 
Outstanding 24 18 1,464 2 51 36 6 44 1,387 1,062 126 1 1 4,222
Principal Amount 
Outstanding 1,342.4 2,676.0 60,6960 1,019.9 783.6 1,316.2 669.4 12,119.5 9,436.4 2,385.9 48,221.2 186,104.1 835.9 327,908.5
Average Loan Amount 
Outstanding 55.9 148.7 41.5 510.0 15.4 36.7 161.6 275.4 6.8 2.3 382.7 186,104.1 835.9 77.5

Serviced for AiDEA 
Numbar of Loans 
Outstanding 1,475 179 253 7 N/A 1 3 N/A N/A N/A 11 N/A N/A 1,929
Principal Amount 
Outstanding 
Average Loan Amount 
Outstanding

Summary 
Total Na of Loans 
Outstanding

62,466.7

42.4

1,499

14,622.6

81.7

197

8,009.2

31.7

1,717

841.3

120.2

9 51

48

48

37

80.7

26.9

9 44 1,387 1,062

5,909.8

537.2

137 1 1

91,935.0

47.7

6,151
Total Principal 
Amount Outstanding 63,809.1 17,298.6 08,705.2 1,861.2 783.6 1,321.1 1,050.1 12,119.5 9,438.4 2,385.9 54,130.8 186,104.1 835.9 419,043.5
DELINQUENCY RATES AND DEFAULT STATISTICS

Statistics Bssad on Balances Outstanding 
% Delinquent1 0.5% 16.2% 4.7% 5.3% 10.4% -0- -0- 42.9% 3.2% 6.7% 0.07% -0- -0- 3.9%
% In Default1 2.8% 23.5% 4.0% 5.2% 14.1% 18.4% -0- 41.4% 6.8% 4.9% 2.9% -0- 0- 4.6%
Statistics Beoed on Numbar of Loans 
% Delinquent1 5.7% 17.3% 4.0% 11.1% 98% -0- -0- 40.9% 3.0% 5.5% 3.7% -0- -0- 5.2%
% In Dslaulf* 2.2% 18.3% 3.0% 22.2% 15.6% 13.5% -0- 34.0% 6.5% 3.6% 1.5% -0- -0- 4.6%
t Delinquent fa da Road as 80 days or mora past due, not In th'gatlon. 
3 Dafault la daflnsd as In litigation.
3 PrsqusllRcnttana NOT Indudad

Prepared by: Wrtaten of Investments, Accounting Branch 4112/88



Vatarana
Small
Bualneaa

Commercial
Flah Tburiam

STATISTICS ON DCED LOAN PROGRAMS 
(Thouaanda of Dollars)

Bulk Child Hlal
Fuel Care Dial Mining

Altsmatlve
Energy

Reald.
Energy

Flah
Enhance

Power
Dav.

Water
Resource

March 31, 1988 

Total
COMMITMENTS 
Total No. loins 
Committed FY 72-86 7,718 1,338 3,356 3 59 268 63 12 73 2,944 2,232 146 5 5 18,219Total Dollar Amount 
Commuted FY 72-M 
Total Na Loans 
Committed FY M

371,795.2 202,529.3 195,225.8 3 29*874.7 9,751.8 2,200.6 1,345.4 28,597.4 19,299.6 8,346.5 54,734.5 193,847.0 2,500.0 1,120,047.6

-0- ■0- 129 3 ■0- 20 •0- -0- -0- •0- -0- 8 •0- •0- 154Total Dollar Amount 
Committed FY M -0- ■0- 7,369.9 3 -0- 754.8 •O- -0- •0- •0- •0- 2,690.0 -0- 0- 10,814.7
APPROPRIATIONS 
FY 85 ■0- ■0- 3,500.0 -0- -O- •O- -0- •0- 1,000.0 -0- 5,000.0 210,000.0 -0- 219,500.0
FY 86 -0- -0- 3,710.0 •0- ■0* •0- -0- 0- 845.0 0- 8120 •0- -0- 5,307.0FY 87 •0* •0- •0- -0- 04.0 •0- 400.0 •0- •0- -0- •0- •0- 0- 484.0FY 88 -0- -0- •o- -0- -0- •0- •0- •0- 0- -0- 2,200.0 -0- •0- 2,200.0
LOANS OUTSTANDING

Owned by Fund 
Number ol loana 
Outatandlng 24 18 1,464 2 51 36 6 44 1,387 1,062 126 1 1 4,222
Principal Amount 
Outatandlng 1,342.4 2,876.0 60,696.0 1,019.9 783.6 1,316.2 969.4 12,119.5 9,438.4 2,385.9 48,221.2 188,104.1 835.9 327,908.5
Average Loan Amount 
Outatandlng 55.9 148.7 41.5 510.0 15.4 3C.7 161.6 275.4 6.8 2.3 382.7 188,104.1 835.9 77.5
Serviced lor AIDEA 
Number ol Loana 
Outatandlng 1,475 179 253 7 NIA 1 3 NIA N/A N/A 11 N/A N/A 1.929Principal Amount 
Outatandlng 
Average Loan Amount 
Outatandlng

Summary 
Total Na of Loana 
Outatandlng

62,466.7

42.4

1,499

11,622.6

81.7

197

8,009.2

31.7

1
1,717

841.3

120.2

9 51

4.9

48

37

60.7

28.9

9 44 1,387 1,062

5,909.8

537.5

137 1 1

91,935.0

47.7

6,151Total Principal 
Amount Outatandlng 63,609.1 17,298.8 68,705.2 1,861.2 783.6 1,321.1 1,050.1 12,119.5 9,438.4 2,385.9 54,130.8 188,104.1 835.9 419,843.5
DELINQUENCY RATES AND DEFAULT STATISTICS

Stallatlce baaed on Balencea Outatandlng 
% Delinquent1 6.5% 16.2% 4.7% 5.3% 10.4% -0- ■0- 4L.9% 3.2% 8.7% 0.07% •0- -0- 3.9%%  In Default* 2.6% 23.5% 4.0% 5.2% 14.1% 18.4% •0- 44.4% 6.8% 4.9% 2.9% •O- 0- 4.6%Statlatlca Baeed on Number ol Loana 
% Delinquent1 5.7% 17.3% 4.0% 11.1% 98% •0- -0- 40.9% 3.0% 5.5% 3.7% •0- 0- 5.2%% In Default* 2.2% 18.3% 3.0% 222% 15.6% 13.5% •0- 34.0% 6.5% 3.6% 1.5% •0- •0- 4.6%
1 Delinquent la Mlftned ai 00 daya of more past doe, not In litigation.
2 Default la defined aa In litigation.
3 PrequalltteatHwa NOT Included

Prepared by: Dfvteton of Investments, Accounting Branch
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SENATE P.O. Box v
State Capitol

O f f i c e  o f  t h e  P r e s i d e n t  Juneau, A laska 99811
(907 ) 465-3755

May 6, 1983

MEMORANDUM

Representative John Sund, Chairman 
House Judiciary Gdinlnittee /y0

Senator Jan Fcyiks A *

President of fhe

SUBJECT: SB 211 "An Acb^irelari^g to civil liability; and
providing for an effective date."

Senate Bill 211, which proposes changes to the civil liability 
system, has been referred to the House Judiciary Committee for 
consideration. For your review, I have attached a sectional 
analysis of CSSB 211 (Fin) am, the version of this bill which 
passed the Senate on March 30. I have also attached a 
sectional analysis of HCS CSSB 211 (L&C) prepared by the House 
Labor and Commerce Committee.

I would appreciate the committee's scheduling of this bill at 
its earliest convenience.

TO:

FROM:

Thank you.



SECTIONAL ANALYSIS

CSSB 211 (Fin) am "An Act relating to civil liability;
and providing for an effective date."

As passed by the Senate, CSSB 211 (Fin) am makes the following 
changes to the law:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may 
be awarded for personal injury based on negligence.

The present statute has a limit of $500,000 for such damages; 
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic 
damages, which are defined as subjective, nonpecuniary damages 
including pain, suffering, inconvenience, physical impairment, 
disfigurement, mental anguish, emotional distress, and all 
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17,020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and 
convincing evidence), but does not specify the type of conduct 
which will trigger the award. CSSB 211 (Fin) provides that 
fraud, malice, gross negligence, or reckless disregard by the 
defendant may result in the award of punitive damages.

Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may 
not recover damages for personal injury or death if the 
damages were incurred while the person was engaged in the 
commission of a crime.

The present statute provides that a person may not recover 
damages for injury or death if the damages were incurred while 
the person was engaged in the commission of a felony which 
substantially contributed to the injury or death.

CSSB 211 (Fin) replaces "felony" with "crime". This has the 
additional effect of precluding persons convicted of a



misdemeanor from recovering damages for personal injury or 
death if that crime substantially contributed to the injury or 
death.

Section 4. LIABILITY OF CRIMINAL DEFENDANTS. Further
amends AS 09.17.030, to provide that a person convicted of a 
crime that substantially contributed to the person's injury or 
ceath can recover damages from the wrongdoer if the wrongdoer 
has also been convicted of a crime in which he/she was engaged 
at the time of the injury or death.

Section 5. AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not just the injured party, to request the 
court to enter judgment ordering that amounts awarded a 
judgment creditor for future damages be pa_I to the maximum 
extent feasible by periodic payments rather than by a lump sum 
payment.

The present statute allows only the injured party to make such 
a request.

Section 6. INCREASES IN PERIODIC PAYMENTS. Amends AS
09.17.040(f) to make it clear that if the payment of future 
damages is made periodically rather than in a lump sum, the 
court may order increases in future payments for anticipated 
inflation.

Section 7. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board 
of directors or an officer of an electric or telephone, cooper­
ative organized under AS 10.25.

Section 8. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in 
present statute AS 09.55.548(b) relating to collateral sources 
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only 
recover damages that exceed amounts that he/she has already 
received from a collateral source, whether it be a private, 
group, or governmental source, either contributory or noncon­
tributory. The only exceptions are where the collateral 
source by law or contract must seek subrogation, or from death 
benefits paid under life insurance.

This section further provides that the trier of fact shall be 
informed of the tax implications of an award of damages. The 
court may also take into account the value of the person's 
right to coverage which may have been exhausted or depleted by 
payment of these collateral benefits, and add a reasonable 
estimate of their probable value to the award.



Section 9. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several 
liability.

Under the present statute, a party can be held liable for all 
of the damages, even if that party has been allocated a 
certain percentage of the fault. The exception under the 
present statute is that where a party has been allocated less 
than 50% of the total fault allocated to all of the parties, 
that party may not be jointly liable for more than twice the 
percentage of fault allocated to that party.

CSSB 211 (Fin) establishes full joint and several liability in 
cases involving hazardous waste, environmental pollution, or 
violation of state or federal antitrust laws.

In all ovher cases, CSSB 211 (Fin) has the effect of eliminat­
ing joint liability, and making each defendant liable only for 
the share of the damages for which he/she is personally 
responsible.

Section 10. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses" and "noneconomic losses".

Section 11. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action 
is contested without trial, or fully contested as determined 
by the court."

This has the effect of allowing the supreme court to determine 
the costs which may be allowed a prevailing party in a civil 
action. However, unless attorneys fees are authorized by 
statute or by an agreement between the parties, they may not 
be awarded in actions for personal injury, death, or property 
damage relating to fault.

Section 12. DIRECTOR'S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance 
to submit an annual report to the legislature. CSSB 211 (Fin) 
requires this report to include an analysis of medical mal­
practice insurance rate changes occurring as a result of court 
decisions in the state.

Section 13. REPEALERS. 1) AS 09.17.010(c) would be
repealed, to make the limit on noneconomic damages in section 
1 applicable to all injuries. Currently, the limit on noneco­
nomic damages does not apply to damages for disfigurement and 
severe physical impairment.

2) CSSB 211 (Fin) also repeals AS 09.17.040(c), which allows 
parties to agree to compute the award of future damages under



the rule adopted in Beaulieu v. Elliott. 434 P. 2d 665 (Alaska 
1967). That case held that income taxes should be deducted 
from the allowance for past lost wages, but not from the 
allowance for inflation or for future lost wages. It further 
made nc allowance for inflation or for future normal wage 
increases and approved the use of a per diem formula in 
computing damages for pain and suffering.

Section 14. REPORT. CSSB 211 (Fin) requires the Depart­
ment of Law, with the assistance of the Department of Commerce 
and Economic Development, to report annually to the legisla­
ture on closed insurance claims and insurance company financ­
es.

Section 15. APPLICABILITY OF ACT. This Act applies to 
all causes of action which accrue after the effective date.

Section 16. SEVERABILITY. If any provision of this Act is
held invalid, the remainder of the Act is not affected.

Section 17. EFFECTIVE DATE. This Act takes effect immedi­
ately.



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

Chairman-Representative Dave Oonley ( 465-3892

May 3, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Explanation o f proposed CS fo r  SB 2.1

3efore you today is  a proposed House Labor and Commerce CS fo r  SB 211, 
d ra fted  in  response to pu b lic  testimony received during the la s t  week o f 
pu b lic  hearings before our Committee and testimony received during the 
in te r im  p u b lic  hearing and statewide te leconference we hosted on 
November 13, 1988.

The changes in  the proposed CS from the version o f  SB 211 th a t passed 
the Senate are:

1. Deletes Section 1. (lowered the cap on noneconomic damages from
$500,000 under cu rren t law to S100,000).

2. Deletes Section 2. ( l im i t s  the standards f o r  award o f p u n it iv e
damages co on ly  cases in v o lv in g  fra u d , m alice , gross negligence, o r 
reckless d is re g a rd ) .

3. Leaves Section 3 unchanged - becomes Section 1 o f  the proposed CS.
( p l a i n t i f f  cannot receive damages i f  they were involved in a crime
(FELONY) a t  the time they were in ju re d  and the crime (FELONY) 
s u b s ta n t ia l ly  con tr ibu ted  to  the in ju r y  or deathTi

4. Leaves Section 4 unchanged - becomes Section 2 o f the proposed CS.
(a llow s p l a i n t i f f  to recover damages i f  person l ia b le  f o r  t h e i r
in ju r ie s  was engaged in the commission o f  a crime or has been 
convicted o f the crim e).

5. Deletes Section 5. (a llows e i th e r  p a rty  to request per iod ic
payments ra th e r  than only the p l a i n t i f f ,  as under cu rren t law).

5. Deletes Section 6. (amends section  o f  law governing payment o f
damages by re q u ir in g  judgement to  inc lude  any increases in fu tu re  
payments f o r  a n t ic ip a te d  i n f l a t i o n ) .

7. Leaves Section 7 unchanged - becomes Section 3 o f the proposed CS. 
(extends immunity from l i a b i l i t y  to members o f  the board o f 
d i re c to rs  o r an o f f i c e r  o f an e le c t r i c  o r  telephone cooperative 
except fo r  gross negligence).



Deletes Section 8. (repeals and reenacts c o l la te r a l  bene fits  
language in  e x is t in g  s ta tu te ) .

Rewrites Section 9 (becomes Section 4 o f  the proposed CS) to 
e s ta b l ish  three t i e r s  o f l i a b i l i t y :

(1) S t r i c t  j o i n t  and several l i a b i l i t y  i f  ac tion  involves an 
in te n t io n a l  t o r t ,  to x ic  or hazardous waste, environmental p o l lu t io n  
o r  damage, v io la t io n  o f  s ta te  or federa l a n t i t r u s t  s ta tu te s ,  a 
p a rty  who acted in  consort o r  conspired w ith  another p a r ty ,  or 
where the p l a i n t i f f  is  f a u l t  f re e .

(2) M odified j o i n t  and several l i a b i l i t y  i f  damages re s u l t  from a 
breach o f c o n tra c t ,  manufacture and sale o f a d e fe c t ive  product, 
opera tion  o f  an a i r c r a f t  or motor v e h ic le ,  a land sale p ra c t ice ,  a 
tra n sa c t io n  in v o lv in g  a s e c u r i ty ,  medical m a lp ra c t ice , medical 
expenses, an in ju r y  fo r  which the p a r ty  is  s t r i c t l y  l ia b le ,  
v ic a r io u s  l i a b i l i t y  imposed on the p a r ty ,  a cons truc tion  p ro je c t ,  
an in ju r y  to an employee and the p a r ty  is  not the employer, and
a d m in is t ra t iv e  hearings, ^

j  -» w . r'i a A-rf • » j-i ̂  i \ vA o_v> —

(3) S t r i c t  several l i a b i l i t y ,  i f  the 
s e v e ra l ly  l ia b le  under (1) and (2 ) .

■Jio

p a rty  is not j o i n t l y  and

10. Deletes Section 
lo s s e s ) .

10. ( d e f in i t io n  o f  economic and noneconomic

11. Deletes Section 11. (a tto rn e y  fees mav not be awarded to a partv  in 
a c i v i l  a c t io n  (UNLESS THE C'lVIL ACTION IS CONTESTED WITHOUT TRIAL, 
OR FULLY CONTESTED AS DETERMINED BY THE COURT)).

12. Rewrites Section 12. (becomes Section 5 o f  the proposed CS) 
re la t in g  to  the D iv is io n  o f Insurance D ire c to rs  annual report to  
the L e g is la tu re  to  include an ana lys is  o f  ra te  changes fo r  
commercial and pro fessional l i a b i l i t y  and workers' compensation 
insurance occuring as a r e s u l t  o f  any recent changes in law, 
in c lud in g  cou rt decis ions in the s ta te  in v o lv in g  personal in ju ry  or 
death, and actions o r  suggested ac tions  to  m it ig a te  such ra tes.

13. Deletes Section 13. (repeals AS 09.17.010(c) - l im i t s  on
noneconomic damages do not apply to d is f igu rem en t and severe
physical impairment, and AS 09.17.040(c) -  ru les  governing 
determ ining computation o f fu tu re  economic damages).

14. Rewrites Section 14. (becomes Section 6 o f  the proposed CS) 
re la t in g  to  an annual re p o rt  to  the L e g is la tu re  from the Department 
o f  law, w ith  assistance o f  the Department o f  Commerce and Economic 
Development in  cooperation o f a l l  s ta te  agencies, to delete 
ambiguous language and to  include a re p o r t  on the sta tus o f pending 
c i v i l  cases f i l e d  by the s ta te  a ga ins t l i a b i l i t y  insurers and 
recommended changes to  s ta te  occupational l ic e n s in g  laws th a t  are 
intended to  reduce c i v i l  l i t i g a t i o n  based on m a lpractice .



15* ( a p p H c a b i f i t 11) 15 unchanged '  becomes Section 7 o f the proposed CS.

16. Deletes Section 16. (S e v e ra b i l i tv  c la u s e ) .

/ ® ^ es Section 17 unchanged - becomes Section 8 o f the prouos°d CS 
( E f fe c t iv e  d a te ).

I



REQUEST:_________________________F I S C A L  N Q T E _________________________________

Revsion Date: 5/4 /8 .8__________________Agency Affected: Commerce & Econ. Dev.
Title: An Act relating to civil_______  BRU: Division of Insurance_________

S T A T E  O F  A L A S K A  BILL VERSION- HCS CSSB 211 ( L&C)
1 9 8 8  L E G I S L A T I V E  S E S S I O N  PUBLISH DATE.____________________I

liability

Sponsor: Labor and Commerce________  Components: Public Protection
Requester Labor and Commerce________  ________________________________

EXPENDITURES / REVENUES: (Thousands of Dollars)

OPERATING FY 88 i FY 89 \ FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL |
CONTRACTUAL 350.0 • 300.0 1 250.0 250.0 250. Q_ 250.0
SUPPUES I ! ............ .
EQUIPMENT
LA' 4 STRUCTURES 1
GR m NTS. CLAIMS
MISCELLANEOUS i
TgTALgPERATIttQ... . _350.0 300.0 i 260.0 260.0 25(1.0.. n .

CAPITAL

REVENUE

FUNDING: (Thousands of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

350.0 300.0 250.0 250.0 250.0 250.0

i 1

POSITIONS:

FULLTIME 0 0 1 0 0 0 0
PARTTIME l l i  i
TEMPORARY ---------------------- - ------- ----- -----------------------

ANALYSIS: (Attach a separate page if necess? j.)

The analysis required in Section 5 for the Director's Annual Report involves 
a legal and actuarial review of court d°cisions and an analysis of rate 
changes resulting from those decisions. This requires a review that present

CONTINUED -  ftfXT SHEET)

Approved by Commissioner /nth

Prepared by: Donald P. Koch   Phone: 465-2571
Division: Insurance ) 1 , Oate: 5/5/88/ Date: b/b/88

Date: * I < ’)%£'
Agency: Department of ~Commerc^&rid Economic Development

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
impacted Agency(ies) page 1 of 2

1 6 2 8 D - 1 / 0 5 0 5 8 8 a



A N A L Y S I S  -  ( C O N T I N U E D )

s t a f f  does not have the needed exp ert ise  to  conduct. The scope o f  the analys is  
is  not s u f f i c ie n t l y  c le a r  to  give grec ' p re c is io n  to  the f is c a l  impact o f  th is  
proposal. We estim ate th a t  a review c^.vid be done by an independent a c tu a r ia l  
f i rm  w ith  lega l ass is tance. The depth o f  review would be sub jec t to  n e go tia t ion  
and design. We have estimated $250,000 per year fo r  th is  work. The remaining 
$100,000 in  FY 88 and $50,000 in  FY 89 is  f o r  p a r t ic ip a t io n  in  the e f f o r t  
required  in  Section 6. This section  requ ires  a re p o r t  by the Department o f  Law, 
which w i l l  need the assistance o f  the D iv is io n  o f  Insurance. This p a r t ic ip a t io n  
w i l l  re q u ire  a su b s ta n tia l data c o l le c t io n  and ana lys is  e f f o r t  by the d iv is io n  
which i t  is  not geared to  accommodate. We expect a lso to c o n tra c t  fo r  the 
necessary assistance to  develop and implement methods to  acquire the data and 
analyze same.

p a g e  2  o f  2
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R E Q U E S T :__________________________

STATE OF ALASKA
1988 L E G IS LA T IV E  SESSION

F I S C A L  N O T E

BILL VERSION : C S S B  2 1 1  ( F i n  )

PUBLISH DATE : ^  & S

Revision Dale:_________________________________

Title: R e l a t i n g  t o  c i v i l  l i a b i l i t y

a m e n d i n g  C i v i l  R u l e  82____________

sP°nS0r: — Senate J u d i c i a r y _________
Requestor: S e n a t e  F i n a n c e ______________

Agency Affected: C o m m e rc e  & E c o n .  D e v , 
B R U : D i v i s i o n  o f  I n s u r a n c e

Pnmprmpnrg * P u b l i c  P r o t e c t i o n "

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

U 2 5 . 0 0 0 0 0

TOTAL OPERATING 0 2 5 . 0 0 0 0 -0

CAPITAL
o _____ JL. . . o______ | .o ... Q _____ L Q.

REVENUE 0 0 0 0 0 f i  ,

FU N D IN G : (Thousands o f Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

n 2 5 . 0 0 0 0 0

P O S IT IO N S :
FULLTIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

A N ALYS IS  : (Attach a separate page if necessary)

Approved by Commissioner:   Date : ___________________
Agency: ________________________________________________________________
Distribution (by preparer) :

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget
Impacted Agency(ies) Pa8e --------- o f



S T A T E  O F  A L A S K A

1 9 8 8  L E G I S L A T I V E  S E S S I O N

B i l l  V e r s i o n :  C S S B  2 1 1  ( F i n )
P u b l i s h  D a t e :  3 / a q / f i g

F I S C A L  N O T E

REQUEST:

____________________  Agency A ffe c te d
T i t le :  An Act R e la t i n g  to  C iv i l  BRU:
Revision Date:
T i t l e : __
Liability
Sponsor: ^ i k s ,  ib o o d ,  B enne t t ,  e t  aT Components: 
Requestor:_________________________  ___________

EXPENDITURES/REVENUES: (Thousands o f  D o l la rs )
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 . 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 ( 3 0 6 . 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

TOTAL OPERATING 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

CAPITAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

REVENUE 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

FUNDING: (Thousands o f  Dol' a rs)
pENERAL FUND 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
FEDERAL FUNDS 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
bTHER 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )
[total 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

POSITIONS:
FULL-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
3ART-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
TEMPORARY 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

ANALYSIS: (Attach a separate page i f  necessary)

The f i n a l  b e n e f i t  i s  im p o s s ib le  to  a c c u r a t e ly  p r o j e c t ,  g iv en  t h a t  i t  w i l l  on ly  a f f e c t  l i a b i l i t y  

lo t  y e t  in c u r r e d .  Based on the  S t a t e ' s  p a s t  l i a b i l i t y  c l a im s  e x p e r ie n c e ,  we p r o je c t  a 20% 

"educt ion  in  e s t im a ted  u l t im a te  l o s s  and l o s s  expense  per  f i s c a l  y e a r .  The a t t a ch ed  p r o je c t io n  

d e t a i l s  the c a l c u l a t i o n s  u s in g  the  S t a t e  o f  A l a s k a ' s  a c t u a r i a l  e x p e r ie n c e .

Phone: 4 6 5 - 2 1 8 0Prepared By: Don H itch co ck^  

D iv is io n :  R isk  Management Date: January  1 8 , 1 988

Approved by Commissioner: John M. Andrews Date: ( / z l/ S f i? '
Agency: Department o f  A d m in is tra t ion  / /

D is t r ib u t io n  (by p reparer): 
L e g is la t iv e  Finance 
L e g is la t iv e  Sponsor 
Requestor
O ff ic e  o f  Management and Budget 
Impacted Agency(ies)

‘ : •
v,. l:q > ! s j i •<'>(>' . 
<■<* I . . * • / I 1 .
M ) p  ......•••/} ' • •!

il/K " {i !
o £ - --i'CC3
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FISCAL NOTE ANALYSIS 
FOR SB 211

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR 

YEAR OF OCCURRENCE
1988 1989 1990 1991 1992 1993 TOTAL

FY 88 -0 -

FY 89 306.0 - 306.0

Y
E

FY 90 274.0 384.0 558.0

A
R

FY 91 360.0 342.0 480.0 1,182.0

0
FY 92 336.0 448.0 428.0 600.0 1,812.0

F H  93 252.0 420.0 558.0 534.0 750.0 2,514.0

S
A

FY 94 316.0 526.0 698.0 668.0

V
I
N
G

FY 95 394.0 656.0 872.0

FY 96 

FY 97

492.0 820.0

616.0

Future 874.0 1,092.0 1,366.0 1,706.0 2,132.0

TOTAL 2,400.0 3,000.0 3,750.0 4,686.0 5,858.0

These represent estimated fu tu re  payments p a tte rn  over a twelve year payout 
period , i . e . ,  each year.

12 months 12.8%
2* months 11.4%
36 months 14.9%
48 months 14.0%
60 months 10.5%
Balance 36.4%



S T A T E  O F  A L A S K A  1 9 8 8  L E G I S L A T I V E  S E S S I O N
F I S C A L  N O T E

Revision Date:
Title: A n  act r e l a t i n g  to civil

l i a b i l i t y . ..
Sponsor: Faiks, Abood, et al
Requestor: J u d i c i a r y

R E Q U E S T :
Bill Version: 
P u b l i s h  Date:

A g e n c y  Affected: 
BRU:

C o m p o n e n t s :

CS SB 211(F i n )

A l a s k a  Court S y s t e m  
Trial Courts

EXPENDI TURES/REVEN UES: (Thousands o f  Dollars)
O P E R A T I N G  F Y  88 F Y  89 FY 90 F Y  91 F Y  92 F Y  93
Personal Services . . . .
Travel . . . . .  .............................................................
Contra c t u a l ......................................................................................
Supplies . . . ’..................................................................
Eq u i pment.............. ...................................  ...................................
Land & Structures ..........................................................................
Grants & Claims.................................................................................
TOTAL O P E R A T I N G  0.0 0.0 0.0 0.0 0.0 0.0

C A P I T A L.................. ..........................................................................

REVENUEVDliUiJ

FUNDING: (Thousands of Dollars)
G e n e r a l  Funds 0.0 0.0 o . o

o
•

o o
.

o

0.0
Federal Funds
Other

TOTAL 0.0 0.0

o
•

o

0.0 0.0 0.0

POSITIONS:
Full-time
Part-time
T emporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by:y 
Division:

Approved by:

General Counsel

H. S f f o ^ e n ^ Y , _ A d m i

Phone:
Date:

Agency: ^ / A l a s k a  Cour t S y s t e m  ; *
Ad m i n i s t r a t i v e  D i r e c t o r  Date:

•LiL

Distribution (by p r e p a r e r ) : 
Legislative Finance 
Le gislative  Sponsor 
Requestor
Office of M a n a g e m e n t  & B u d g e t  • 
Impacted A g e n c y  (ies) ~‘"“
Senate Secretary

[llr.l! :8 V.:S3

•: i

V. .

264-8228
03/05/8 8

03/05/88

Page 1 o f  1



npAItpCT FISCAL NOTE
R E Q U E S T :

Revision. Date:_____________________________   Agpnry Affpcfpd • Dept. of Law________
Title: R e l a t i n g  to c i v i l  l i a b i l i t y  r r h - L e g a l  S e r v i c e s ____________
a n d  a m e n d i n g  C i v i l  R u l e  82______  ________________________________________

STATE OF ALASKA BILL VERSION:  C S S B  2 1 1  ( F i n )
1988 LEG IS LA T IVE  SESSIOiN p i j r i t s h  d a t e  • ±  g.. ^ > 7 ^ -Q I 8 S>

Sponsor:___S e n a t e  J u d i c i a r y   Components :___ O p e r a t i o n s
Requestor: S e n a t e  F i n a n c e ___________  ____________________ ________

EXPENDITURES/REVENUES: (Thousands of Dollars)

O PERATING FY  88 FY  89 FY  90 FY  91 F Y  92 FY  93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
T O T A L  O PERATING _____ <J , Q ,

G 0 0

CAPITAL ...... 1 ....

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Prepared by: -----------------------  Phone : 4 6 5 - 4 9 5 8
Division: S e n a t o r  R i c k ^ a l f o r d ,  C o - c h a i r m a n  n a>p • 3/ 2 3 / 8 8

S e n a t e  F i n a n c e  Committ.ee

Approved by Commissioner: _____________________________________  Date : _______________
Agency: ________________ _____________________________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Oftice of Management and Budget
Impacted Agency(ies) Pa8e   »•



TGOd
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a y  A, 1988

SUBJECT: Civil liabi l i t y  - HCS CSSB 2 1 1 (L&C)

TO: R e p r e s e n t a t i v e  Dave Donley

FROM: M i c h a e l  F. For d H i  J r '
L e g i s l a t i v e  Counsel

'C U C H  V STATE CAPITOL 

.ONEAU ALASKA 590 I I 

- 0 7  465 3800

I w a n t e d  to bring two issues to your attention regarding HCS 
CSSB 2 1 1 (L&C). First, AS 0 9 . 1 7 . 0 8 0 (d)( 2 ) (M) in section A of 
the bill appears to r e q u i r e  certain environmental damages be 
a w a r d e d  under a m o d i f i e d  joint and several liability rule.
In that same section, these damages appear to fall u n d e r  a 
rule of pure joint and several liability under AS 09.17.- 
080(d)(1). It m a y  be n e c e s s a r y  to further amend (d)(1) to 
provide an e x c e ption for (d)(2)(M) if that is the intention 
of the committee. Second, the language in section 5 r e g a r d­
ing insurance rate changes violates the single subject and 
title r e q u irements of A r t i c l e  II, section 13 of the Alaska  
Constitution. The analysis of insurance rate changes r e­
sulting from changes in statutes is clearly not w i t h i n  the 
title of the bill. It includes subjects not n e c e s s a r i l y  r e­
lated to civil liability, w h i c h  creates a double subject 
problem.

Please contact me if y o u  have further questions.

M F F :bb 
b5/095



HOUSE COMMITTEE REPORT
(7)

Date referred: 3/31/83 FURTHER REFERRALS: J u d i c i a r y
Fi n a n c e

DATE

The L abor & C o m m erce  C o m m itte e has c o n s i d e r e d  C S S B  2 1 1 (Fin)am

"An A c t  relat i n g  to civil liability? a n d  p r o v i d i n g  for an e f f e c t i v e  date."

R E C O M M E N D S :

[ r e place w i t h  

[ ] attac h e d  amendment(s)

W C S  dSSfe ' M  (jLY ’V ]
H m o n F f * t ]

the sa me title 

a n e w  t i t l e

[

[

r x  
['

[

d o  pass 

d o  not pass 

n o  r e c o m m e n d a t i o n  

i ndiv idual r e c o m m endations 

a d d i t i o n a l  referral to the Committee

A D O P T S : C 3 l e t t e r  of intent

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) : 

[ ^ ]  fiscal impact 

[ ] zero fiscal note 

[ ] zero w i t h  ana lysis

SIGNING DO PASS:

c
( (fa*

[ ] same as p r e v i o u s  fiscal note

p u b l i s h e d  ________________________

[ ] same as p r e v i o u s  zero fiscal

note p u b l i s h e d  _________________

SIGNING O T H E R  R E C O M M E NDA TIONS:

. ~~



C O M P A R I S O N  O F  R E S U L T S  I N  J U S T I C E  C A S E

C a l i f o r n i a A l a s k a

( C a l i f o r n i a  WITH To r t Reform) (Alaska W I T H O U T  To r t Reform)

$ 3 2 , 0 0 0  p e r  year for 
life e x p e c t a n c y  of 
42 y e a r s

$ 3 0 5 , 6 1 9 T o t a l  J u r y  V e r d i c t

Pits. 10% c o m p a r a t i v e  
n e g .

$ 1 , 4 4 9 , 1 6 0  

-144 , 916

$ 7 5 , 0 0 0  p a y m e n t  on 
J u l y  1, 1995

$ 2 0 0 , 0 0 0  p a y m e n t  on 
J u l y  1, 2005

28,113 

2 8 , 1 0 1

S u b t o t a l

P r e s e n t  v a l u e  of L.A. 
H o s p i t a l  s e t t l e m e n t  
as of July, 1985

1 , 3 0 4 , 2 4 4

- 2 1 0 , 2 0 1

$ 4 0 0 , 0 0 0  p a y m e n t  on 
J u l y  1, 2015

P r e s e n t  v a l u e  of 
f u t u r e  p a y m e n t  as of 
July, 1985

2 2 , 1 2 5

$ 3 8 3 , 9 5 8

S u b t o t a l

C o l l a t e r a l  b e n e f i t s  
p u r s u a n t  to 
AS 0 9 . 5 5 . 5 4 8  (b)

1, 094 , 043 

- 8 9 , 3 7 8

P l u s  c a s h  p a y m e n t  on 
J u l y  1, 1985

Pl u s  a t t o r n e y  fees 
p r e s e n t  v a l u e  as of 
J u l y  1, 1985

5 0 , 0 0 0  

1 3 0 , 0 0 0

S u b t o t a l

P r e j u d g m e n t  I n t e r e s t  
@ 10.5% p e r  a n n u m  from 
M a y  30, 1982 (date of 
injury) t h r o u g h  M a r c h  
16, 1988

1, 004 , 665 

683 , 534

P l u s  c o s t s 15 , 0 0 0
S u b t o t a l 1 , 6 8 8 , 1 9 9

T O T A L $ 5 7 8 , 9 5 8 Ru l e  82 (a) a t t o r n e y  
fees

1 7 1 , 3 1 9

J U D G M E N T 1 , 8 5 9 , 5 1 8

Plus Costs (not yet known) (+)

T O R T  R E F O R M  WORKS!

In C a l i f o r n i a ,  the p l a i n t i f f  r e c e i v e s  $ 2 , 2 1 4 , 0 0 0  f r o m  a s t r u c t u r e d  
s e t t l e m e n t  for a p r e s e n t  cost of $ 5 7 8 , 9 5 0 . 0 0 .

In A l a s k a ,  the p l a i n t i f f  r e c e i v e s  $ 1 , 8 5 9 , 5 1 8 . 9 0  (+) for a p r e s e n t  
co s t  of $ 1 , 8 5 9 , 5 1 8 . 9 0  (+).

The cost to h e a l t h  care c o n s u m e r s  in A l a s k a  is t h r e e  t i mes the a m o u n t  
th a t  it is in C a l i f o r n i a .

S e n a t e  Bill 211 w i l l  e n a c t  r e f o r m s  b e n e f i t t i n g  all A l a s k a n  i n s u r a n c e  
c o n s u m e r s  w h i l e  p r o t e c t i n g  t h o s e  the c i v i l  j u s t i c e  s y s t e m  serves.



In November of 1987, MICA went to trial on the Justice v. 
Humana Hospital.case. MICA insured each of the three defendants 
including the hospital on a "tail" policy purchased when Humana 
bought Community Hospital. The two physician defendants were 
dropped the day before trial by the plaintiff's attorneys and the 
hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in 
May of 1982, from a fall in an Anchorage bar. The visits were 
both in the middle of the night and 25 hours apart. 48 hours 
later the patient presented himself to Los Angeles County 
Hospital where he was admitted and discharged the next day. He 
was admitted yet again five days later, discharged, and finally 
readmitted twelve days later comatose with a right sided 
hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. 
L A .  County made a settlement with an agreement that if the 
plaintiff was successful in Alaska, L.A. County could recover 1/3 
of the Alaska award to a maximum of $300,000,

TRIAL RESULTS:

MICA tried to join L.A. County Hospital in a joint defense. 
Certainly they were responsible for the last and longest 
treatment. Our court would not allow this and further would not 
allow any negligence by L.A. County to be a defense. The outcome 
was a verdict with the plaintiff 10% negligent and Humana 90% 
negligent. The verdict was an award totaling 1,3 million with 
add-ons for prejudgment interest and Rule 82 increasing the award 
to in excess of 2 million dollars.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already 
received retribution in California is substantial Tort Reform 
legislation would have had an absolute impact on the results of 
this case. Under Tort Reform legislation the extent of L.A. 
County's negligence would have to be considered, the percentage 
of fault for Humana would be affected under joint and several 
liability, collateral source from the L.A. settlement would have 
to be offset and finally a cap on non-economic losses would have 
impacted the judgment.

MICA feels this is a excellent representation of the 
positive effects of California tort reform. Because of our own 
laws, Alaskans paid in the extreme for a plaintiff that had been 
compensated elsewhere. Our analysis of the Justice case leads us 
to the irrevocable conclusion that tort reform legislation will 
decrease costs to Alaska and its citizens.
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M a y  8, 1988

Hon. J u n d  Sund, C h ai r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e

D e a r  C h a i r m a n  Sund:

A l t h o u g h  I w i l l  be u n a b l e  to t e s t i f y  at this a f t e r n o o n ' s  h e a r i n g  

on the C o m m i t t e e  S u b s t i t u t e  for SB 211, I wi s h  to go on record as 

s p o k e s m a n  for the A l a s k a  L e g i s l a t i v e  C o m m i t t e e  of the A m e r i c a n  

A s s o c i a t i o n  of R e t i r e d  Persons.

A A R P  and the State L e g i s l a t i v e  C o mmittee, r e p r e s e n t i n g  the l e g i s­

lative int e r e s t s  of the 28 , 0 0 0  o l d e r  A l a s k a n s  w h o  bel o n g  to A A R P  

are o p p o s e d  to the p a s s a g e  of SB 211 this year. We point out that 

in no state w h e r e  tort r e f o r m  has be e n  a d o p t e d  have l i a bility 

i n s u r a n c e  p r e mi u m s  s hown any d o w n w a r d  m o v e m e n t .

It is ou r  b e l i e f  that s ince the S tate o f  A l a s k a  has joined in the 

suit a g a i n s t  the i n s u ra n c e  industry, the le gi s l a t u r e  should await 

the o u t c o m e  o f  that l i t i g a t i o n  be f o re  a d o p t i n g  any l e g i s l a t i o n  on 

the subject.

T h a n k  y o u  for this o p p o r t u n i t y  to m a k e  ou r  o p i n i o n  k n o w n  to the 

C o m m i t t e e .

Bob P a v i t t

American Association of Retired Persons 1909 K Street, NAY., Washington, D.C. 20049 (202) 872-4700

Jol.i T . DcWting President Jack Carbon l:\iniihv Dinnor
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A p r i l  27, 1988

Rep. D a v e  D o n l e y ,  C h a i r m a n  

H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e  

R o o m  113, C a p i t o l  

Juneau, A l a s k a

D e a r  C h a i r m a n  Donley:

I n a s m u c h  as I w i l l  be u n a b l e  to a t t e n d  the c o n t i n u e d  h e a r i n g  on SCSSB 211 

(Finance) p r e s e n t l y  b e f o r e  your c o m m i t t e e ,  I a m  s u b m i t t i n g  the f o llowing 

t e s t i m o n y  in w r i t i n g,  and wil l a p p r e c i a t e  it b e i n g  a d d e d  to the h e a r i n g  

re c o r d  cn the bill.

M y  n a m e  is B o b  Pavitt, and I'm Vic e  C h a i r m a n  of the A A R P  A L A S K A  STATE L E G I S­

LA T I V E  C O M M I T T E E  that r e p r e s e n t s  the l e g i s l a t i v e  i n t e r e s t s  of the 27,000 

o l d e r  A l a s k a n s  w h o  b e l o n g  to AARP.

Our o v e r a l l  c o n c e r n  is that the l e g i s l a t i o n  b e f o r e  y ou  w i l l  not a c c o m p l i s h  

its o b j e c t i v e  (the l o w e r i n g  of l i a b i l i t y  i n s u r a n c e  p r e m i um s ) ,  but that it 

w i l l  do s u b s t a n t i a l  v i o l e n c e  to the r i g h t s  of i n j u r e d  p a r t i e s  to reco v e r  

r e a s o n a b l e  c o m p e n s a t i o n  for their injuries.

We h a v e  s e r i o u s  c o nc e r n s  w i t h  2 s e c t i o n s  of the b i l l - - s p e c i f i c a l l y  S e c t i o n  1 

and S e c t i o n  5.

S e c t i o n  1 We b e l i e v e  that the r e d u c e d  l i m i t a t i o n  on non-econoraic 

d a m a g e s  ( f r o m  $ 5 0 0 , 0 0 0  to $ 1 0 0 , 0 0 0 )  m a y  be d i s c r i m m i n a t o r y  w ith r e s p e c t  

to o l d e r  people, who  do not h a v e  a g r e a t  e a r n i n g  p o t e n t i a l  in their 

r e t i r e m e n t  years.

S e c t i o n  5 We  are c o n c e r n e d  w i t h  the r e m o v a l  of the t e r m  "inju r e d  p ar t y "  

in the r e q u e s t i n g  of p e r i o d i c  pa yments. O b v i o u s l y ,  the prospect of a 

20 y e a r  p a y o f f  is not v ery a p p e a l i n g  to a 7 5 - y e a r  old injured party.

On the v e r y  da y  (March 23rd) that I t e s t i f i e d  on this bil l  be f o r e the S e n a t e  

F i n a n c e  Co m m i t t e e ,  the A n c h o r a g e  D a i l y  New s  c a r r i e d  the s t o r y  of a suit f iled 

by the A t t o r n e y s  G e n e r a l  of 8 st a t e s  a g a i n s t  d o z e n s  o f  i n s u r a n ce  com p a ni e s  

c l a i m i n g  that the i n d u s t r y  had c o n s p i r e d  to c r e a t e  the c u r r e n t  li a b i l i t y  

crisis. I r e s p e c t f u l l y  submit to you that it m i g h t  be w e l l  to await the 

r e s u l t s  o f  that l i t i g a t i o n  be f o r e  p r e s s i n g  f o r w a r d  w i t h  w h a t  we c o n s i d e r  to 

be flawed tort r e f o r m  legislation. T h a n k  y o u  for the o p p o r t u n i t y  to testify.

American Association of Retired Persons 1909 K Street. N.W., Washington, D.C. 20049 (202) 872-4700

John T . Denning President Jack Carlson Executive Director



T O R T  R E F O R M S  L N A C T E D  IN 1986
Modified
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JCU of Joint/ ofCotoieraJ
Source

Regulation Payment
ofDameoee

Statute of 
LimKattone

V%rtHcta Scfiening
Demegee o# .nu Several •

Alabama i ;
Alaska „ ✓ ✓ ✓ ✓ ✓
Arizona '
A/kaneas-
Caltemia " . ’« ‘
Colorado ^ ✓ ✓ ✓ •-
Connecticut ✓ ✓ ✓ **
Delaware
Florida ^ ✓ * ✓ • ^ •. i*
Georda
Hawaii: ■ ^ ✓ ✓ ✓ ✓
Idaho
llnois - : r. j * ✓ ✓ •
Indiana . ✓
Iowa > : ✓
Kansas ^ ✓ ✓ ✓ ✓
Kentucky
Louisiana
M4ne ✓ ✓ ✓ ✓
Maryland ✓ ✓
Massachusetts *> ✓ ✓ ✓ ¥*
Michigan ^ ✓ ✓ ✓ ✓ ** ✓
Minnaaota ►" * ^ • ✓ • V*
Mississippi
Miseoui ^ ✓ **
Montana
Nebraska *
Nevada
Now Hampshire ^ ** ¥> . ^
New Jersey ✓
New Mexico
NewTtxk * w*
North Carolna
North Dakota
Ohio
Oklahoma ✓
Penrwyhrania
Rhode Island ✓ ✓
South Caroina
South Dakota ✓ * **
Tennessee .
Tkxaa . • . - •• •
;Utah •. 1', A - v • ’ Vifi !w‘♦Mifii'.le ' .-t *> v" V- kK':^%j ■» • *;i .n‘ ; r..»at
Virgma ✓
Washington . ✓ ✓ ** *

—• . . __ -i... # * .; . 1
■ WSeconehP?^ ' S ' 4 ✓ ✓
Wyorrtno - -*l- • ̂  .
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JOINT AND SEVERAL LIABILITY

flu.esliQQS-.and Answers

1. WhatJs. Joint _and several liahilitv?

This is a rule of law that says that if two or more people combine 
to cause harm to another, they are each liable to their victim for the 
entire amount.

2. WhatJs the reason for the rule?

Joint and several liability is a rule of FAIRNESS. It applies only 
when each wrongdoer has contributed in causing a l l  of a victim's 
damages. Because each wrongdoer has in fact caused all of the 
victim's damages, it is only fair that the law make each of. them 
responsible to the victim for the entire loss.

3. Whv should one wrongdoer pav all the damages?

It is only fair to make a person who has caused all the damages pay 
for the losses he has caused, even if others may also be responsible. 
However, in most cases, one wrongdoer does not pay all the damages. 
If one wrongdoer compensates the victim, that person can force the 
others responsible to reimburse him for their share. Joint and 
several liability puts the burden for distribution of a loss among those who have caused it and not on an innocent victim.

4. Does Aiaska have pure joint and several liability?

No I In 1386, the state legislature adopted a modified form of joint 
and several liability, which limits a wrongdoer's liability to no more 
than twice his percentage of fault. In other words, if a wrongdoer is 
found to be 10% responsible for harming a victim, he would only have 
to pay 20% of the damages. This would mean that 80% of the 
damages must be borne by the innocent victim.



5. Whv shouldn't the victim prove the degree of fault of everyone 
whose fault contributes to his injuries?

In most cases where two or more persons concur to cause damages 
to a victim, it is extremely difficult, if not impossible, for a victim 
to prove degrees of fault among wrongdoers. When each wrongdoer 
concurs to cause the victim's entire loss, it is fair to make each 
wrongdoer responsible for the whole.

6. How long can a victim wait to sue someone who has harmed them?

Ordfinarily, the victim only has two years from the time of the 
accident or loss. If wrongdoers are liable under joint and several 
liability, their victim, by suing one wrongdoer, can preserve his 
rights against the rest. This is a very important right in Alaska, 
since many times an out-of-state wrongdoer cannot be located in 
time to meet the deadline for filing suits.

If the rule that those who combine to cause a victim's loss are liable 
for the entire loss is changed, then many wrongdoers would escape 
liability completely, since they could not be located in time for a 
victim to preserve his rights against them.

7. What happens if one guilty person has .no..money to compensate 
their victim? Under joint and several liability, who bears the 
risk of insolvency?

Under pure joint and several liability, the risk of insolvency is on 
the wrongdoers rather than on the innocent victim. The law has for 
many generations recognized that society is best served by having 
the wrongdoers bear the loss, because, to be held jointly liable, each 
must have been found to have caused all the damage. If the rule 
were abolished, the innocent victim would bear the loss.

Under Alaska's modified joint and several liability, since someone 
cannot be held liable for more than twice their percentage of fault, 
both the wrongdoer and the victim bear part of the risk of 
insolvency.



8. Whv is it important that one of the responsible parties be solvent?

It is important that one of the responsible parties be solvent, so 
that innocent victims can be compensated for the wrongs done to 
them.

9. .Can. you givei-us-some .examples?

a. A plane crashes because an engine part was defective and because 
the airline did not properly inspect and maintain the engine. If the 
part would not have been defective, ql the inspection had been 
properly performed, the accident would not have happened. If the 
part manufacturer is insolvent, under pure joint and several 
liability, the families of the passenger can be fully compensated by 
the airline for their loss. Without joint and several liability, they 
may receive only 50% of their damages from the airline, even though 
the airline's failure to inspect directly caused the plane to crash.

b. Leaching of toxic chemicals from a hazardous waste dumpsite has 
polluted a well which supplies water to a large housing project with 
expensive homes. Due to the carcinogenic nature of the chemicals, 
homeowners can no longer even bathe or wash their clothes in the 
water, let alone use it for cooking or drinking. There is an 
unusually high incidence of cancer and other serious ailments among 
subdivision residents, and their once-expensive homes are now 
worth absolutely nothing.

The dumpsite has been in use for over 15 years, and has changed 
hands several times. There are no records of who has been dumping, 
which chemicals, and in what quantities over that period of time. 
Although many companies have used the site, there are records for 
only one company which has been dumping PCB's, known carcinogens, 
during the past 2 years. If this is the only company that can be 
located, should the homeowners be left to bear the rest of the 
burden for their losses?

c. A car and a gasoline transport truck both enter an uncontrolled 
intersection without stopping and collide, causing the gas to ignite 
and bum adjoining buildings. The car has minimal insurance, and the 
car's driver has no assets to speak of. Each driver caused all the 
harm; under joint and several liability, each driver is liable for the 
whole. Without joint and several liability, the property owners



would boar 50 percent of their loss even though they contributed 
nothing to the accident!

10. Whv should a oorson who is found to be 10 percental fault be in
£LPQsiti0P -tQ-D£y .100 percent of the damages?

First of ail, in Alaska, THIS IS NOT POSSIBLE. Under current law, 
someone who is found to be 10 percent at fault would not pay more 
than 20 percent of their '’ictim's damages.

Even under the pure joint and several liability enforced by most 
other states, this is an infrequent occurrence, although it can happen 
-  particularly in a complicated case with multiple wrongdoers.
The greater the number of wrongdoers, the more likely the 
percentage of fault of each will be low.

You must keep in mind, however, that -- both in Alaska and in other 
states -- the 10 percent wrongdoer, to bo liable in the first place, 
must have been found to have been a cause of all of the victim's 
damages. If joint and several liability were abolished to protect the 
10 percent wrongdoer, it would also protect those who are 40, 50 
and 60 percent at fault , as explained in the examples.

Also keep in mind that the 10 percent wrongdoer has the right to 
force the other wrongdoers to reimburse him for any damages beyond 
his percentage of fault. This places the burden where it should 
rightfully be -- on someone who caused the harm, rather than on 
someone already harmed through no fault of their own.

11. How much would the law be changed if wrongdoers who concur in
.causin.CLdamage_w.ere -not responsible for the entire loss they 
caused?

This would be an extremely significant change in the law. It would 
overturn the carefully balanced legislative policy and design that 
has governed Alaska and other civil law jurisdictions since the time 
of the Romans, some two thousand years ago. It would also overrule 
thousands of well-reasoned cases where the rights of the parties 
were carefully evaluated.
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EXCEPTIONS TO A00LITI0N OF JOINT AND SEVERAL LIABILITY

1. Hazardous waste
2. Intentional torts
3. Where defendants acted in concert

4. Where defendants conspired to commit a wrongful act

5. Where defendant's share of judgment is uncollectable

6. Economic damages

7. Cases less than $25,000 rvorth of total damages

8. Fault-free plaintiffs

9. Land sale practices

10. Pollution control cases

11. Security transactoins

12. Anti-trust

13. RICO Act cases

14. Where defendant is more than 25% at fault

15. Environmental pollution
16. Toxic case

17. Aircraft accidents

18. Strict liability cases

19. Product liability cases

20. Motor vehicle accidents

21. Medical expenses
22. Medical malpractice cases

23. Where defendant Is more than 50% at fault

24. Situations not found in legislation and “having sound basis in public 
policy"

25. Defendants strictly liabile for the manufacture and sale of defective 

product

26. administrative hearings

27. workers' comp cases which implead third parties
28. construction cases

29. contract cases

30. If damages cannot be apportioned

31. Radioactive waste

32. manufacture of generic products

33. business torts



ABOLITION OR MODIFICATION 
AS OF

JULY 1987
* f

ALABAMA

Contributory no changes 

ALASKA

1986 - any defendant less than BO % at Fault cannot be held jointly
• liable For more than two times the percentage of fault. '

ARIZONA

1987 - Abolished except for:

1. intentional torts
2. hazardous waste

ARKANSAS 

No changes 

CALIFORNIA

1986 - Abolished for non-economic damages (Prop. 51).

COLORADO

1986 - Total abolition
1987 - Except in cases in which the defendants:

1. acted in concert
2. conspired to commit a wrongful act.

CONNECTICUT

1986 - Total abolition except where the defendants* share of
judgment is uncollectable.
1987 - Except for economic damages.

DELAWARE

No changes

J O I N T  A N D  S E V E R A L  L I A B I L I T Y



_____
•••' ■■ ■ : ■ ' ' ' ■ •••

F l o r i d a

1986 - Abolished except for:

1. cases less than $25,000 worth of total damages
2. intentional torts
3. fault free plaintiffs >
4. land sale practices
5. pollution control cases
6. security transactions . •
7. anti-trust
8. RICO Act cases

GEORGIA

1987 - Abolished, however, a jury may specify particular damages and 
award a jury uerdict seoerally.

HAWAII

1986 - Abolished in non-economic damages cases except for:

1. a defendant is more than 25 X at fault
2. intentional torts
3. environmental pollution
4. toxic cases
5. aircraft accidents\
6. strict l i a b i l i t y .cases
7. product liability cases
8. motor vehicle accidents

IDAHO

1987 - Abolished except for:

1. intentional torts
2. hazardous wastes

ILLINOIS

1986 - Abolished except for:

l

\

1. defendants more than 25 X at fault
2. medical expenses
3. medical malpractice cases
4. environmental cases

INDIANA

1984 - Total abolition 

IOWA

1984 - Limited the doctrine so it would not apply to defendants 
found to bear less than 50 percent of total fault assigned to all 
parties, leaving them liable for their several amount. Iowa 1984 
Act, Secs. 668.1-668.3, 619.17.



K A N S A S

1978 - Abolished case law. Broujn v .  K e i l l . 580 P.2d 867 (Kan. 1978)

KENTUCKY

No changes

LOUISIANA
_ t

1987 - Abolished to the extent that a less than 20 percent defendant 
would not be responsible for more than SO percent of the damages 
awarded.

MAINE

No changes

MARYLAND

Contributory - No changes 

MASSACHUSETTS 

No changes 

MICHIGAN
I

1986 - The doctrine is fully applicable if the plaintiff is fault 
free. If a plaintiff is attributed with any degree of fault the 
doctrine applies as follows:

1. a defendant is severally liable for the degree of fault 
the court or jury assessed; and

2. there is joint liability for the degree of fault the 
unpaid portion at the same percentage of fault a s s e s s e d .

MINNESOTA

No changes 

MISSISSIPPI 

No changes 

MISSOURI

1907 - If the defendant is less at fault than the plaintiff, the 
defendant is limited to two times the level of fault assessed.

MONTANA

1987 - Abolished except for:

1. defendants more than 50 %  at fault

\



NEBRASKA 

No changes 

NEVADA

1. product liability cases . *
2. toxic wastes
3. intentional torts
4. cases in which defendants acted in concert 

NEW HAMPSHIRE

1981 - Abolished the doctrine in fauor of several liability. N.H. 
Rev Stat. Ann. Sec. 507.7-a.

NEW JERSEY

No changes

NEW MEXICO

1981 - Abolished by case law. Abolition with exceptions.

1987 - Abolished except for:

1. intentional torts
2. situations not found in the main text of the legislation 

and "having sound basis in public policy"
3. among defendants who have a relationship imposing 

vicarious liability
4-. defendants held strictly liable for the manufacture and 

sale of a defective product.

NEW YORK

1986 - Abolished in non-economic damages cases except for:

1. a defendant who is more than 50 %  at fault
2. administrative hearings
3. in w o r k e r s 1 compensation cases which implead third parties
4. intentional torts ■ •
5. toxic torts
6. product liability cases where the responsibility cannot 

be joined to the action
7. construction cases
8. contract cases
9. motor vehicle cases

1987 - A b o l i s h e d  e x c e p t  For:



NORTH CAROLINA 

Contributory no changes 

NORTH DAKOTA 

- 1987 - Abolished except For:

1. intentional torts
2. cases in which defendants acted in concert ' *'

OHIO

1980 - Total abolition (Ohio Reu Code)

OKLAHOMA

1978 and 1981 - Case law which limits the rule to cases where
damages cannot be apportioned or when plaintiff is not at fault.

OREGON

1987 - Limits the doctrine to defendants who are IB percent or more 
responsible. The doctrine applies in full in pollution, hazardous 
waste and radioactiue waste cases.

PENNSYLVANIA 7 •

No changes 

RHODE ISLAND
m

No changes 

• SOUTH CAROLINA

Contributory no changes

SOUTH DAKOTA

\
1987 - Limi ted joint for those who are -50 % or less responsible for 
a wrongful action. Defendants pay no more than twice their 
percentage of fault.

TENNESSEE

Contributory - No changes



TEXAS

1987 - In order to be held jointly liab-le, a defendant's percentage 
of responsibly must reach certain thresholds:

1. In negligence and malpractice cases:

a. "Texas Rule" - defendant's percentage of responsibility
must be greater than the plaintiff's; and

b. 21 % threshold - defendant's percentage, of
responsibility must be greater than 20 %.

2. In products liability cases a defendants must reach the
21 % threshold .

3. Where the plaintiff is fault free the defendant must 
reach a 11 % threshold.

4. There is no threshold for defendants in pollution injury 
cases and toxic torts.

UTAH

1986 - Total abolition.

VERMONT

1981 - Abolished the doctrine in favor of several liability. Vt. 
Stat. Ann. Tit. 12, Sec. 1036.

VIRGINIA

Contributory no changes 

WASHINGTON

1986 - Abolished except for:

1. fault free plaintiff
2. defendants acted in concert
3. hazardous waste
4. business torts
5. manufacturing of generic products 

WEST VIRGINIA

1980 - Abolition except in cases were defendants are more than 25 % 
at fault.

WISCONSIN

No changes

WYOMING

1986 - T o t a l  a b o l i t i o n
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CITIZENS COALITION FOR TORT REFORM
907-561-6250

Dear Senator Kerttula:

Please find enclosed a breakdown of the cost of a i ecent verdict in 
favor of the plaintiff and against Humana Hospital and MICA, The 
Medical Indemnity Corporation of Alaska.

This case is an example of what really happens in our civil courts. 
Many plaintiff's lawyers have told you that there are not judgements in 
the State of Alaska in excess of one million dollars. Here, before 
you, is an example of one. I am certain that many of you have heard 
Mr. Roller, from the Division of Insurance, testify that jury verdicts 
are only the tip of the civil litigation iceberg. Below the water 
level on this iceberg, where we cannot see or measure, are the settled 
cases. Nevertheless, jury verdicts serve as bench marks, or "shadow 
verdicts", if you will, and it is against these verdicts that insurance 
companies attempt to settle claims. There are some interesting facts 
which can be read between the lines in an evaluation of this judgement.

For the record, the Los Angeles County settlement was $650,000.00 with 
the provision that the plaintiff would have to return $300,000.00 to 
California if successful in his Alaska lawsuit. The plaintiff was 
clearly far more successful in Alaska than he was in California. 
Please note the difference between the Alaska award of $1,859,518.90 
and the California award of 650,000.00. This seems "clear and 
convincing evidence" of the value of tort reform in California vs. the 
lack thereof in Alaska.

What is of further interest is that the California settlement was 
reduced to present value - by the Alaska Court - when it subtracted the 
amount from the verdict awarded in Alaska. At the same time the Alaska 
court computed the costs for economic and non-ecomonic costs on the
basis of future economic value - as opposed to again using present
economic value - when it came to making the award. It seems to me this 
is a clear inconsistency on the part of Judge Gonzales. Either we
should calculate everything as present value or at future value, but 
not selective in calculating the deductions at present value and
awards at future value.

P.O. Box 201668 •  Anchorage, Alaska 99520

April 15, 1988

Senator Jalmar (Jay) M. Kerttula 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811
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Please note the cost of pre-judgement interest of $683,53A.00. The 
Alaska tort reform action in 1986 mandates pre-judgement interest be 
calculated from the date of filing. Had the 1986 law been in effect in 
1982, there certainly would have been substantially less prejudgement 
interest added to the award in this case. It is also very important to 
note there was no action taken on the Alaska case for a period of one 
yecr while the litigation was pursued in California. The one year lack 
of action in Alaska forced the pre-judgement interest award to increase 
$117,^6.

Finally I would like to draw your attention to Rule 82 attorney's 
fees. Please note in the Alaska case alone, the cost was $171,319.90. 
In its history, MICA has paid out nearly half a million dollars in Rule 
82 fees. To its certain knowledge, MICA has never been successful in 
recovering a single dime for Rule 82 fees when it prevailed. I think 
this illustrates clearly our contention that Rule 82 is a one-way 
street. It is awarded when there is a pocket to pick; when there is 
not a pocket, there is no award. The net effect is to increase the 
cost of awards by 10£ or so in the State of Alaska. Further testament 
is the fact that we, the consumers, pay a premium rider for Rule 82 
fees for every policy written in the State of Alaska.

Obviously the present liability crises is not over. The tort system is 
a clear and major part of the problem. I would urge your action on the 
Senate Bill 211, which is presently in Representative Donley’s House 
Labor and Commerce Committee.

David A. McGuire, M.D.
Chairman, Citizens' Coalition for Tort Reform

M K D 0 3 0 0 3 / W
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"jl/T"T" \  M edical Indem nity
l r l  JL V y X jL  C o rp o ra tio n  o f  A laska
ALEUT PLAZA
WOO O LD  SEWARD HWY.. SUITE 203 
ANCHORAGE. ALASKA 99.503

TO: MICA Executive Committee
MICA Claims Committee

FROM: Janet Johnston,
Claims Manager

DATE: March 17, 1988

RE: Judgement in Justice Case

At 2:00 p.m. this afternoon I was informed by Jim Delaney's 
office that Judge Gonzales had entered judgement in the 
Justice case in the amount of $1,859,518.90. That figure is 
inclusive of prejudgement interest and Rule 82 attorney fees 
but does not include plaintiff's costs which have yet to be 
determined at a cost hearing. I do not expect that those 
will exceed $100,000.

The judgement of was broken down as follows:

$ 1,449,160.00 Amount of the verdict
144;916.00 10% plaintiff contributory negligence

$ 1,304,244.00 Subtotal
210,201.00 Present value of L.A. County settle-

------- ---------  ment as of July 1985

$ 1,094,043.00 Subtotal
89,378.00 Collateral medical benefits

$ 1,004,685.00 Subtotal
+ 683,534.00 Prejudgement interest at 10 1/2%
------------------  from May 30, 1982 - March 16, 1988

$ 1,688,199.00 Subtotal
+ 171,319.90 Rule 82 attorney fees

$ 1,859,518.90 Final Judgement

To this final judgement figure will be added plaintiff 
attorney costs as they will be determined by the judge at a 
cost hearing to be held in the future.
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3̂71/ft)
Dave Donley, Representative Ap^ J
House Labor & Commerce Committee '^ 2 $  jqQ
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Donley:

I am enclosing a recent memorandum from the staff at Providence Hospital.
As you may know, the Supreme Court recently, in its Jackson vs Powers de­
cision, allocated to the Hospital a non-delegable duty relative to care 
provided within the Emergency Room. This, in the view of the Sisters 
of Providence, has substantially increased their liability relative to 
malpractice actions against the Hospital. In their opinion, they already 
have an unacceptably highk exposure, and the Supreme Court decision makes 
their continued operations untenable without enjoining physicians in the 
lawsuits provided.

Please note the second motion enacted by the Executive Committee of the 
staff of Providence Hospital, April 13, 1988. The unhappy fact of the 
matter is that continued escalation of liability exposure has brought 
the staff of Providence Hospital and the Administration of Providence 
Hospital, to very bitter loggerheads. There is more than a possibility 
that medical services are going to be curtailed as a result of this Sup­
reme Court interpretation and as a result of the attendant liability.

Clearly there are at least two factors operating in this arena. The first 
is the magnitude of the liability, and the second is the distribution of 
the liability. Many may not quarrel that the distribution of the liability 
is appropriate relative to the Supreme Court's decision in Jackson vs Powers. 
Nevertheless, .if that's the case, then the magnitude of the liability must 
be reduced ort&simply not tenable for the hospital to continue with the kind 
of loss exposure that it's had.

I am also enclosing correspondence between our Clinic, Anchorage Orthopedic 
Associates, and trie other large orthopedic clinic in Anchorage, namely the 
Anchorage Fracture & Orthopedic Clinic. Again, I think the correspondence 
is self-explanatory. Nevertheless it's worth pointing out that from our 
point of view,(that is Anchorage Orthopedic Association), we cannot take 
the risk of interpreting films that are copies because they may miss some 
important detail. Anchorage Fracture & Orthopedic Clinic does not feel
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they can release the films because they've had instances in which the
films have been stolen, misplace, lost, etc. If litigation ensues and 
the films are not available, it's the physician's word against the patient 
and the plaintiff attorney. Clearly an untenable situation for "risk man­
agement". The immediate consequence to the citizens of the State of Alaska 
is that when I see a patient for a second opinion, I'm compelled to order 
new X-rays. These X-rays are an approximate cost of $150.00. Given that 
I see an average of five to ten patients in any given week for second op­
inions, the arithmetic becomes important.

Representative Donley, this is an important problem, and we cannot afford 
to continue to ignore it. I understand that the Attorney General is con­
templating action against the insurance companies for anti-trust, etc. To 
the extent that such activities are responsible for the present state of 
affairs, we support that investigation. To say that that alone is suffic­
ient is clearly short-sighted if not self-serving. I'm certain that you 
are well aware that the Medical Mutual Insurance Companies in the State of 
Alaska have nothing whatever to do with Aetna, SIGNA, or any of the other 
major insurance companies that are being part of this action. To say that 
the action on the part of those insurance companies has anything whatever 
to do with the current state of affairs so far as medical liability insur­
ance is concerned is to obscure the issue.

In 1976 and '76, the liability crisis became acute within the State of Alaska. 
There was a period of time in which medical care was provided only on an em­
ergency basis. There were patients who were denied care because of their
affiliation with identifiable subsets of the community. This is an unhappy 
state of affairs and should not be allowed to occur again. I do not feel 
that we can afford to ignore any longer that 20 to 40% of the physicians 
in the State of Alaska are uninsured, and not by choice. The insurance is 
available, it's simply not affordable. Recent verdicts and settlements in 
walpractice actions illustrate the point. It's not clear to me that we can 
afford a system that allocates one individual $1.8 million dollars when he's 
already received $650 thousand from a settlement in California. The parents 
of a baby born in Ketchikan recently received $2.2 million dollars and the 
lawsuit continues. It doesn't take a genius to do the arithmetic to divide 
these kind of costs amongst the citizens of a state of 500,000 people. I 
urge your expeditious action to hold a hearing on Senate Bill 211 and the 
related issue of defining hospital liability.

David A. McGuire, M. D.

DAM:1i
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. INTENTIONAL TORTS ■ v'. ‘ J. j j  Jv •
/ “ /■ •j  !. ■ ••

A. Examples: / , 1
/  ^ •>'/ v

1. Assault and Battery / * >* /f
a) An act with intent to cause a harmful or 
offensive contact ..which actually places the 
victim in imminent apprehension of such a 
contact fulfills' the elements of assault and 
battery. Malice is not an element. Merrill

Faltin, 430 P.2d 913 (Alaska 1967).

b) Damages: A person is not entitled to 
actual or compensatory damages for assault and 
accordingly, not entitled to punitive damages 
if he/she suffers no mental or physical 
injury. Hamerly v. Denton, 359 P.2d 121 
(1961).

2. False Imprisonment

a) Fr-.se arrest is one way to commit false 
imprisonment. Since the arrest involves 
restraint, it inherently involves imprison­
ment. City of Nome v. Ailak, 570 P.2d 162 
(1977).

b) Defense: Where a shopkeeper has reason­
able grounds to believe that the person has 
concealed upon his person unpurchased 
merchandise, such grounds acts as a defense to 
false imprisonment actions, if the person is 
detained in a reasonable manner for not more 
than a reasonable time to permit investigation 
or questioning. Malvo v. J. C. Pennev Co., 
512 P.2d 575 (Alaska 1973).

c) Alaska does not permit an individual to 
bring an acti'bn agaihstT~EHe state for recovery 
o f d amag~g~S fo~ r various in'tenti onal torts) 
assault, batter'y, raise imprls'nnmpnt-. 
sTahaer, etc) AS 09.50.250(3). But suit 
permitted where plaintiff's wrongful incarcer­
ation was caused by negligent record keeping, 
and not false imprisonment. Zerbe State, 
583 P.2d 845 (Alaska .1978). S ee, Alaska State 
Tort Claims Act, Sec. V.A.

) “7t



i -r 3. Emotional Injury. Intentional Infliction of
An/ Emotional Distress. Despite the fact that Worker's 

Compensation (AS 23.30) is the exclusive remedy for 
the injured worker, (See Sec. V) conduct by the 
employer's insurance carrier subsequent to the 
injury in which the carrier intentionally and 
maliciously misled the worker about his right to 
compensation and discouraged him from exercising 
his rights, will support a claim for emotional 
injury. Stafford v. Westchester Fire Ins. Co. of 
New York, Inc., 526 P.2d 37 (Alaska 1974).

4 . .Intentional Ln.te.rference_wi.th. Contrac.t_Right „
iv / (o»+r<'C*~ A contracting party has a claim against a third

party who intentionally procures breach of 
contract. A prima facie case is established bv.
P roof of a  breach intentionally procured.
Defendant then must show that his conduct was
justified. Plaintiff need not show malice or— LLL
will. Long v. Newby, 488 P.2d 719 (Alaska 1971).

^ 5 • Trespass-and— Conversion.. Plaintiff shall be
awarded damag.es which would place him in a sub­
stantially "equivalent position to that which he
would have Q^nnpipri nanTC f-j-pqpaSS npt fagSn
committed. Thrift Shop, Inc. v . Alaska Mutual 
Savings Bank, 398 P.2d 657 (Alaska 1975).

III. INJURY TO REPUTATION^

A. Defamation

1. Definition of Libel: Every false and unprivi­
leged publication which exposes a person to 
hatred, contempt, ridicule or obloquy, or causing 
him to be shunned or avoided or which tends to 
injure him in his occupation is nlibelous". 
Golden North Airwavs v. Tanana Pub. Co., 15 Alaska 
303, 218 F .2d 612 (1955).

2. Privilege.

a) A publication that is defamatory in itself 
is itself an injury entitling the injured one 
to recover damages unless it is shown to be 
true or that it is privileged. Pearson v. 
Fairbanks Pub. Co., 413 P.2d 711 (1966).

- 2 -



b). Truth is a complete defense. Fairbanks
Publishing v. Pitka, 376 P . 2d i90 (Alaska
1962 j 445 P . 2d 685 ("Alaska 1968), Urethane 
Specialties v. Valdez, 620 P.2d 683 (Alaska
1980).

P Y iv ^ '-e# c  c) Absolute,, Privilege: Judicial— officers,1 v attorneys , witne_S-Se.s , jurors, legislators ,
government executive officers" and others ' are 
accorded absolute privilege of publishing 
false and defamatory matter within certain 
limitations. Fairbanks Pub. Co. v. Francisco, 
390 P. 2d 784 (1964). Defamatory ma_tter
published in a judicial proceeding,, although 
made .mal i ci.nu.s-1-y-̂ —— is— absolutply privilpgpd. 
Smith v. Bannister, 9 Alaska 632 (1939). This 
extends to affidavits as well as in-court 
testimony. Nizinski v. Currington, 517 P.2d 
754 (1974).

Pr,Mi)** d ) Cqnditiojial— PjJjdLLegjst: News.jmedia is
' ‘ ?  accorded "conditional privilege" to publish

reports of a government official even though 
report may contain false and defamatory 
matter. This privilege is recognized because 
it is considered in public interest that 
information be made available as to what takes 
place in public affairs. Fairbanks Pub. Co. 
v . Francisco, 390 P.2d 784 (1964).

e) Malice.: A defamatory statement made with 
the Tcnowledge that it is false or with a
reckless disregard of whether it is false 
negates the conditional privilege. Pearson v. 
Fairbanks Pub. Co. , Tl'3 P . 2d 711 (1966).
Restatement (Second) of Torts § 600 (1977)
Urethane Specialties v. Valdez.

III. )NEGLIGENCE 1

/U\a(( t'u. I

A. Overview: Prima Facie case of negligence is
established by the existence of an act o r omission, which
is a breach of a duty, of due care and which is the
proximate_cajujs.e_of-tHe_plaintif f 1 s injur y .

a) Defendant must have owed a duty of care to 
the plaintiff.

1 . D u ty

- 3 -



7-P Cu-rC- b) Generally/ 
act with that
ably_prudent_person_ would 
or_s imilax— cixoums tances. 
^70 P.2d 492 (Alaska 1975)

the duty of care is the duty to 
.amo.unt of care which__a reason-

J1S g under th e same
Leiah v. Lundauisc,

i) Inaction may also constitute a breach 
of duty. Shart v. Fairbanks North Star 
Boroughe 559 P.2d 178 (Alaska 1977).

J r-( C*.CAr\ 2. Breach.

a) That duty must have been breached.

b) The breach of duty may be "misfeasance" or 
"nonfeasance". Transamerica Title Ins. Co. v. 
Ramsev, 507 P.2d 492 (Alaska 1973 ) .

Causati-on:

a) Cause-in-fa.ct. The breach of duty must be 
the cause in fact of the injury, and

b) Proximate cause. The injury to plaintiff 
must have been proximately caused by the 
breach. Larman v. Kodiak Electric Ass'n, 514 
P.2d 1275 (Alaska 1973).

4. •Damage♦ The plaintiff must have been injured. 
The injury may be to the person or to property.

Defenses. There are two types of defenses:3.

a) Defenses which may deny liability. See 
Comparative Negligence, Immunities, Statute of 
Limitations, Sec. Ill F.

b) "Defenses" which may reduce damage 
recovery. See Contribution, Indemnity, Sec.
VI.

B . \ j D u t y There are several duties in Alaska in addi­
tion to the basic duty to behave as a reasonable person 
would. Some of these special duties are created by 
statute, some by case law.

1. .D.utv.. Not., to Violate Legislati.ve, or_Admi.ni-
strative Standard or..Neqligence..per se. The source 
or t m s  special duty is judicial. The court may 
adopt as its standard of conduct for a reasonable

- 4 -



person the requirements of a legislative or admini­
strative regulation. The purpose of the doctrine 
is to make the general reasonable person duty 
specific and precise.

a) Originally enunciated in Ferrell v. 
Baxter, 484 P.2d 250 (Alaska 1971) and refined 
in Bachner v. Rich, 554 P . 2d 430 (Alaska 
197617

Voohj b) In order for a regulation to qualify as a
- a*- (tuj special duty for determining negligence pers e f the purpose of the ~egulation violated

~ must be:

i) To protect a class_ojL_p.e.c.s_ons. which 
includes the one whose interest is 
invaded;

ii) To protec.£_th.e—  particular, interest 
which is invaded;

i i i ) To protect that interest a gaiji s t
the particuIar-Jaazard from which the harm 
results;

iv) To protect that interest against the 
kind of harnTj t̂Llch has resulted.

c) The regulation may be employed as the 
applicable standard of care where the rule of 
conduct contained therein is expressed in 
specific, concrete terms.

i) The regulation may not be used as the 
standard of care where the regulation 
merely sets out a general or abstract 
standard of care. Northern Lights Motel, 
Inc. v. Sweanev, 561 P.2d 1176, rehearina 
563 P.2d 256 (Alaska 1977).

ii) Nor will a safety clause in a 
government contract be considered the 
applicable standard of care toward a 
non-employee or non-business related 
person on the job site. Macev v. United 
States, 454 F . S u p d . 684 (D.C. Alaska 
1978).
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d ) The elements listed in ere nscssse,**** 
tn 3 f inning_of negligence _per__.se.; however , 
the fact of adopting the regulations is 
discretionary with the trial court. Bachner.

e ) If_the trial court adopts the regulation 
or statute for purposes of determining negli­
gence per s e, the effect is that the statute.  ̂
or regulation— will -become— ^ substitute for the . 
usual common law reasonable person standard__as__
the standsrh  car 3 . The j_ury," so
instructed, must then apply the standard, of 
care to the remaining elements necessary to a 
determination of negligence.

f) A prior criminal conviction may be con- . 
clusive as to negligence if._g.t_afose_from_the.
same £.ac-ts_ as the— subsequent _negligen.ce
action. Scott v. Robertson, 5 8’3~" P*.'2d 188 
(AlaVka 1978 ). (Earlier conviction for 
driving while impaired, conclusive evidence of 
facts necessarily determined in subsequent 
civil action arising from same incident.)"

Em-ty_of Owner and-£ccupien,of_Land. Alaska has 
abandoned the common law classifications of tres­
passer, licensee and invitee as a means of deter­
mining the tyoe of duty owed by the land owner or 
occupier.

a) Now a reasonable person standard applies.
The owner must maintain his property in a 
reasonably safe condition in view of all the 
circumstances, including:

| b) A land owner is not liable if, 1) the
i injury results from the natural conditions of 
I the-!and", and 2 ) T h e  injured person— was__undar.
? no duty to oav the owner for his use of the
: property?

| i) The likelihood of iniury_.to others:

ii) The seriousness of the injurv;. .-------------------------------

iii) And the burden on the respective
parties of avoiding- the risk. Webb v.
City & Borough of Sitka, 561* P . 2d 7 3 1 
(Alaska 1977).

 ________ _ rs t* r A
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1 3* vPuty^.of.,the Health Care Provider. This duty
has its source in the Medical Malpractice Act, AS
09.55.535-560. “

a) The legislature has determined that the
reasonableness of the conduct—  of a "health
care provider" is measured bv the degree of
care ordinarily exprrTqT H  T n  t-he field on
s pecialty in w h ich the d efe n d an t— : La
practicing. AS 09.55.540(a)

i) The plaintiff has the burden of
proving by a pr e~p~on <3 er~an c e o f the.
evidence the degree o'f care ordinarily
exercised in the field or specialty, the 
defendant's failure to abide by this 
degree of care, as well as the Jgujrdsn— of
proving — t h at pi a,intiff1 s i n j ur i es were
the "proximate_result.!!! p f ^ h e ^ b r j a c h  *of
duty. AS 09*. 55. 540(a)

ii) Priest v. Lindig, 583 P. 2d 173,
(Alaska 1978), applies a community rather 
than national standard.

iii) There is no presumption of negli-
gence.. on the part of the defendants
09755.540

iv) A "health care provider" includes a 
physician, psychologist, dentist, nurse, 
chiropractor and physical therapist.
09.55.560.

b) The health care provider is also under a
duty to obtain th e__i n fo cmed consent of a
patient under certain circumstances.

i) The provider is liable for failure to
obtain informed consent if claimant
establishes by a preponderance of the
evidence both failure to inform of common 
risks and reasonable alternatives and 
that but for the failure to inform, 
claimant would not have consented.
09.55.560.

ii) It is a defense to a claim of lack
of informed consent that the risk was
either commonly known or too remote, the

- 7 -
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pctrent had already indicated lack u£ 
heed of any risk, consent was not 
possible, or disclosure would have had an 
adverse effect on the patient's condi­
tion. 09.55.560(b).

c) A patient and a health care provider may
execute an agreement to submit to 'arbitration.
09.55.535.

i) Any claim filed after such an agree­
ment is formed shall be submitted to an 
arbitration board, which may appoint an 
expert advisory panel.

ii) The report of the expert advisory 
panel is admissible in court as if its
contents were testified to by its
preparers. 09.55.536(e).

d) No advance insurance payment is admissible 
as an admission o'f liability. 09.55.546

e) Damages are awarded in accordance with
principles of common law. 09.55.548

f ) Good Samaritan A ct AS 09.65.090 waive s 
. liability for simple negl.ig.ence_ even when
committed at a hospital by a doctor in an
emergency. ~ “-------------

4. .Duty of .the -Common. Carrier. A higher standard
of care is imposed on common carriers transporting
passengers for hire. They _mu.s.t exercise the_
hig hest d.eq-oae. of _carjs f or fch e s a f e t y o'f’
passengers.- Widmver v. Southeast Skvwavs, Inc.," 
584 P.2d 1 (Alaska 1978).

5. The common carrier duty also applies to a
prisoner. Wilson v. Kotzebue (Oo. No. 2331, May
1981).

6. Employer's Duty Regarding Defects in Machinery.
The employer has._a_spec.ia 1 statutory.._duty__to_pr0-7
t e.ct employ e e s f r om—laef ec.tsHTof in's uf f icis n cy i n
machinery_pn the job and is liable to the employee" 
or representative. AS 23. 25. 010.

a) Contributory negligence is not a defense 
if the employee's contribution to the injury
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was slight and the negligence of the employer 
gross. AS 23.25.010.

b) This statutory remedy is not available for 
an employee cp_ve.r.e3— bvZwo.rker's compensa'tTon. 
Hamah"v. Allied Concrete Products, 495 P. 2d 
531 (Alaska 1972). (See Worker'sCompensation 
Sec. V. E.)

7. Duty of Innkeeper/Bartender. There is _now a 
Dr_am Shop Act in Alaska. In Alesna v. LeGrue, 614 
P. 2cP3r387 (T9‘80'y“EEe Supreme Court gave a private 
right of action against the licensee to a person 
injured by a drunk. R e c e n t e n actment o f AS 
0,4.. 21.0.20 provides for civil liability for a
licensee who provides alcohol— to— a— minor or a_
drunk .

8. Duty of a Bailee.

a) Standard of Care: Bailee is liable for_
any— loss_or in j.urx_.to_baiJ,.ed„goods caused _by
f.ailu r.e to e xe r ci s e d.e.q. rja.e o f car_e p f. a_
reasonably careful owner.

i) This liability may be modified by 
contract so long as the provision is not 
unconscionable.

ii) Alaska refuses to exempt bailee from 
liability when bailment is at the 
bailor's risk but there is no provision 
concerning bailee's own negligence.

iii) A provision requiring the bailor_tg_ 
provide insurance "does not' abs~6lve .the 
bailee from liability for negligence.

i v ) S t rict liabilit y is ap p lied if
o t h e rwise appro p r "I a t e' to bailo'r s_ and
lessors. It ~i~s a~ttacKed on th~e_bas~is of
the existence of a defect in the^ p roduct
rather than on 'riegligenT" ̂ cohducf". 
Bachner v. Pearson, 479 P. 2d 319 (Alaska 
1970).

b) Burden of Proof: Once loss or damage to
bailed property is shown") Burden shifts to
bailee. Dresser Indus., Inc. v". Foss Launch &
Tug Co., 560 P.2d 393 (Alaska 1977).



C. j Breach. The determination of breach of the appli­
cable d u t y  involves factual analysis of whether the 
conduct that actually occurred was a deviation from the 
applicable standard of care.

1* Means of Establishing. Breach may be 
.established by direct or circumstantial evidence, 

(j'or^by res ipsa loquitur. — __

2. In the doctrine of ^res^psa— l o q u i t u r circum­
stantial evidence may establish a prima facie case 
of negligence where:

i) The accident is of the type which does not 
ordinarily occur in the absence of someone's 
negligence;

ii) The instrumentality is within the 
exclusive control of the defendant;

iii) The occurrence was not due to any 
voluntary action by the plaintiff. Widmver v. 
Southeast Skvways, Inc., 584 P. 2d 1 (Alaska
1978); Crawford v. Rogers, 406 P . 2d 189 
(Alaska 1965). '

D. LCausation./ Recall that both cause-in-f act and 
proximate cause are necessary for the determination of 
negligence.

1* -Cause-in-fact, may be established in either of 
two ways:

a) "But-for" cause. Plaintiff would not have 
been injured but for defendant's negligence; 
or

b) "Substantial factor" cause. Even if 
defendant's conduct was'not a "but for" cause 
(i.e., if either one of two acts would cause 
the injury), defendant is still liable if his 
conduct was a substantial factor in bringing 
about the injury. S tate v. Guinn, 555 P. 2d 
530 (Alaskc 1976) (Failure of State to remove 
disabled truck was substantial factor cause in 
death of motorist who collided with truck.) 
See also, State v. Abbott, 498 P.2d 712, 726-
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ĥP'l̂ U'vva.-kL. C cL ^ -^
F t frf S < t c d jJ j
p YfAwbMi
Mflf- Ef-itaO ^ t^ r /

Tw-fci Uorc£

27 (Alaska 1972) and Sharp v. Fairbanks North 
Star Borough, 569 P.2d 178, 131-182 (Alaska
1977).

2.— Broximate.Gause^— A public policy determination 
of liability for unexpected types or methods of 
injury. Vance v. United States, 355 F.Supp. 756 
(D.C. Alaska 1973).

a) Recall the difference between problems of 
direct causation (where there are no inter­
vening forces) and indirect causation.

b) "Inter /ening force.n (the foreseeability of 
which' determines defendant's liability) is one 
which actively operates after the defendant 
has acted. Sharp v. Fairbanks North Star
Borough, 569 P.2d 178 (Alaska 1977).

E. I Damages 1* " ----=V
1. What Damages Can Be Recovered * a''

a) In general, aJwL_ciamages._pr.oximately ...caused 
by a party’s tortious actions are recoverable. 
ERA Helicopters v. Digicon Alaska, 518 P.2d 
Tffo7 (Alaska 1974).

b) [Past damages!, that is those damages 
already suffered at the time of award, may 
include past economic,loss, medical_expenses,
lost earnings and past pain and suffering.
City of'Whittier v ♦ Whittier Fuel & Marine 
Corp., 577 P.2d 216 (Alaska 1978); Alaska
Airlines
1911).

S w e a t , 563 P. 2d 916 (Alaska

c) [.Future damages, or those damages yet to be 
suffered at “tire time of award may include 
prospective medical bills, lost earnings and 
pain and suffering. Sweat.

-h ?
1 _  t

i) Special—Alaska rule., does ___
.future economic loss awards, to
value, Beaulieu v~. Elliott, 434 
(Alaska 1967).

NOT reduce, 
present 

P.2d 665

ii) Reason for NOT reducing 
award to its present value by 
an amount eauivalent to that

plaintiff 1s 
subtracting 
which wou1^

- 1 1 -



be realized by prudent, safe investments: 
the court believed that anv earninas from 
a reduction to present value would be 
o ff se t bv in f l a t i o n a r y  p r e s s u r e s . 
F urther, there is an i n he re nt r i s xin'mlirnri i n - in irn r^on fg  W a. p j  ? j n+-j T-f
should not be forced to assume that risk. 
Beaulieu.

igif u i i i )  In computing future lost wages, no
allowance is made for salary increases. 
This, however, has been slightly modified 
in State v. Guinn, 555 P . 2d 530, 545-546 
(Alaska 1976), where a u t o m a t i c  wage 
in creases keyed to l o n g e v i t y  may be 
included in an award for lost wages. In 
Guinn, the step increases were contained 
in a collective bargaining agreement and 
could be accurately predicted.

iv) Regarding income taxes, the court 
indicated in Beaulieu that future earning 
capacity is not reduced by future income 
taxes since such taxes are speculative, 
but past wages lost are subject to a 
reduction for state and federal income 
taxes since they ma y be a c c u r a t e l y  
computed.

a) '1 Interest;

i) Prejudgment interest is the interest 
earnea~"from the time Efie cause of action 
accrues until the time of judgment. 
State v. Phillips, 470 P. 2d 266 (Alaska 
1970). The rate of prejudgment interest 
in Alaska is 10 1/2% under AS 45.45.010 
on cases filed after July i", 1980. Cases
filed before 1980 bear interest at 8%.
Juneau v. Commercial Union, 598 P. 2d 957" 
(AlasKa 1979).

ii) P o s t - j u d g m e n t  i n t e r e st is that 
interest earned from the time of settle­
ment or judgment until the amount is 
paid. Guin v. Ha, 591 P . 2d 1281 (Alaska
1979). Judgments after J u ly 1. L9SG_bear
interest at 10 1/2% prior to July 1.,
1980, a t 8%,_ "



0 b I 4-o/pLCjUsK. £Lx**&Cje<. e) Mitigation of Damages. Plaintiff has duty 
to mitigate damages by seeking alternate 
employment; however, the duty does not extend 
to taking employment which is temporary and of 
significantly less responsibility than origi­
nal employment. Univ. of Alaska v. Chauvin, 
521 P.2d 1234 (Alaska 1974).

C slU facJ.
XZuM f )  ̂ Collateral 

d e f e n d a n t from
source rule 
_sJio w in g___a.t_

p_ r e v e nts the
trial that

2 laintiffs rece.i-V.e.d_pavinents through_ insurance
o r~ other sources for iniu'ry c a used~~~by_
defendant’s negligence. Ayidlett v. 'Havnes, 
511 P.2d 1311 (Alaska 1973).

2. '.Who_is._.Liable_For_Damages

a) Resoondeat_Superior, Employer f l a b l p f n r

negJLLg.ent acts ,_o_r omissions of emp 1 oyee
committed in the scope of employment. Luth v.
Rogers & Babler Construction, Co
761 (Alaska 1973). Fruit v, 
P . 2d 133 (Alaska 1972).

b) Independent Contractor.

  507
Schreiner

P. 2d 
502

Generally 
liable— for~

the
■theemployer is not vicariously ____

n e g'ii gen ce Of a'n ih~d~e p end e n t con tractor.
Hobbs v. Mobil Oil Co., 445 P.2d 933 (Alaska 
1968). Exceptions:

i) Where employer_Jias_retained ..control 
over the ac t u al__manae_r_o f _ w  o r k . Hobbs. 
State v. Morris, 555 P. 2d 1216 (Alaska 
1976 ) (State did not have sufficient 
control over work of private employer 
contractor, and was thus not liable for 
contractor's failure to provide safety 
equipment; dissent held state inspector 
should have known of violations of safety 
regulations and would have imposed 
liability).

ii) _Where the delegated duties ..involve 
unreasonable risk o'f harm to others. 
Ala's'ka ' Airlines v7~Sweaf7 568 p. 2d *916
(Alaska 1977). (Scheduled a ir carrier
should not be permitted to barter away
i'Es r e spons fbiiTty to 
c o n t r a c t s "________  with o ther
Restatement Second Of

passeng e rs  _bv 
c a r r i e r s . j See 

Torts § 428.
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iii) Where plaintiffs can bear burden of 
showing independent negligence on the 
part of the employer, such as f_ailina to 
turn over premises t<x__independen.t con­
tractor that ar° fre» of hay-arr^..
Sloan v. Atlantic Richfield Co., 552 P.2d 
157 (Alaska 1976).

F . ..Defenses -to-Negligence

/\\aik0‘ ^

5 Jr^M  ,

.J- b/~! <: ciAi  'r m rri'catory Wf.
I# if- cli'cth c l .

1 • Comparative negligence is adopted in A1 as k a .
Contributory negligence, (which defeated 
plaintiff's claim if he were even slightly negli­
gent himself) last clear chance, and assumption of 
risk are abolished in Alaska. Kaatz v. State, 540 
P.2d 1037 (Alaska 1975). ----------------- -

a) Pure form comparative negligence origi­
nating in admiralty and judicially adopted in 
California and Florida is adopted in Alaska.

b) Under a "pure form", ’ the plaintiff's .
damages ar e _ s implv reduced in proportion to
the amount of negligence wh.ich^l'5~rat't*ributpd
to him. Kaatz v. State, 540 P.2d 1037 (Alaska
t s t s t :  -------------------

c) Alaska.~r.eject.ed the "modified— form", such
as Wisconsin 1s 50% system, in which a negli­
gent plaiTTtiff~may recover only so long as the 
amount of his fault does not exceed 50% of the 
total fault attributable to the parties.

d) Assumption of risk had previously been 
judicially abolished in Leavitt v. Gillasoie, 
443 P.2d 61 (Alaska 1968).

2. Immunities. 
PARTIES, Sec. V.

See IMMUNITIES AND SPECIAL STATUS

3. Statute of Limitations. 
PROCEDURE OUTLINE.

See T.B.R. CIVIL

IV. PRODUCTS LIABILITY

A. Overview:

1. Products liability is the general category for 
ascertaining the liability of a commercial SUPPLIER

- 1 4 -



of a PRODUCT to a person INJURED by the product. 
In a fact pattern which includes a PRODUCT
furnished by _a__jCQmmepcial— SUPPLIER— which. INJURES.
always .cons jLdar— the..ffol 1 o w i ng_.a.yajiu es... of recovery:

a) - liability based on supplier's repre­
sentation.

? u by
c I a J

b) - liability based on supplier's negligence.

c) - liability based on supplier's implied 
warranty.

d) - strict liability in tort.

B . Strict—Liabili-ty— in. .Tort.

1. .‘Duty. A strict duty is owed by a commercial
supplier who must p rovide a product free from defects.

a) The purpose of imposing strict liability 
^ o n  manufacturer or retailer is to insure__that

Suwo pliesr j on manurac
c? . & )  the costs injury resulting from defective

products are borne by suppliers ra_ther tha.njby 
consumers. Cloud v. Kit Manufacturing, 563
P.T<r24 8 (Alaska 1977).

b) Recall that the defendant must be the 
supplier of a PRODUCT, not merely a service.

i) The Supreme Court, in an important 
recent case, held that a company that 
installed and repaired truck parts is not 
strictly liable in tort because it did 

a PRODUCT. It held itself out 
a repair SERVICE. (However, a 
that sells used products may be 
liable in tort.) Restatement 
of Torts § 402-A. Swenson

604

not sell 
only as 
business 
strictly 
(S e c o n d ) 
Trucking v. Truckweld P . 2d 1113
(Alaska 1980)

o r UA 

Yt CS> U A  Ct&fy.

I finery

c ) To w hom is the duty owed? 
consumer.

Any user o ?

d) To what types of harm?
and sudden and calamitous_____________
r e c o v e r a b l e ; purely economic loss such 
decline in value of property (purchased item

Personal i n j u r y  
property damage are

as 
a

b  (<
- 1 5 -



"lemon") is not recoverable. Morrow v. New 
Moon Homes, Inc., 548 P.2d 279 (Alaska 1976).

A*'<L+' a\ 
N ,W  j

im rj

M/

ri'
. /

e) Personal injury and property damages ,e 
grounded in tort law which applies in produces 
liability. Economic loss is a contract law 
theory ard is not recoverable in products 
liability. Contract damages are intended to 
fulfill reasonable economic expectations. 
Tort damages are concerned with the safety of 
products. Northern Power & Snaine Coro. v. 
C a t e r p i l l a r . 623 PTId 3 24 (Alaska 1981) .
Engine failure is not "sudden and calamitous."

71 & vry
2. ? Breachl_ The plaintiff must show that the
product is defective in either manufacture or 
design.

a) Defect in Manufacture. Elements are:

i) Manufacturer placed product in the 
stream of commerce.

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.

iii) The product was "defective", i.e.

~j'LscA t v/kte,

that it deviated from the manufacturer's 
intended result.

iv) The defect caused the oersonal— injury 
and property damage alleged.

Clary v. Fifth Avenue Chrysler Center
Inc., 454,P.2d 244 (Alaska 
Ruaer & Co., Inc., v. Day,
(Alaska
(Alaska

1979 ) ; 
1980).

rehearing

1969); Sturm, 
594 P.2d 38, 
615 P.2d 621

b) Defect in Design. Elements are:

i) Manufacturer placed product in the 
stream of commerce.

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.

- 1 6 -
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of' a PRODUCT to a person INJURED by the product. 
In a fact pattern which includes a PRODUCT
furnished by a comme r.cJ- al._S_UF.ELIER~.whi cb IN JU RE S.,
always_coosidar-thp..fol 1 owing_.ay_QJi.ues of recovery:

a) - liability based on supplier's repre­
sentation.

b) - liability based on supplier's negligence.

c) - liability based on supplier's implied 
warranty.

• tC ' f  I  y J 'LZ j i C t - ' /

ouj-tcL by  

Co'M-’w/j' t ia J

d) - strict liability in tort.

B . Strict.-Liabili.fcy— in. Tort.

1. .'Duty. A strict duty is owed by a commercial 
supplier who must p rovide a product free from defects.

//£A a) The purpose of imposing strict liability
j ,A  on manufacturer or retailer is to insure that

„-r » costs of injury resulting from "defective
products are borne by suppliers rajther than_by 
consumers. Cloud v. Kit Manufacturing, 563 
P."2a"248 (Alaska 1977).

b) Recall that the defendant must be the 
supplier of a PRODUCT, not merely a service.

i) The Supreme Court, in an important 
recent case, held that a company that 
installed and repaired truck parts is not
strictly liable in tort because it did
not sell a PRODUCT. It held itself out 
only as a repair SERVICE. (However, a 
business that sells used products may be 
strictly liable in tort.) Restatement 
(Second) of Torts § 402-A. Swenson
Trucking v. Truckweld, 604 P . 2d 1113 
(Alaska 1980).

i \jt/\ Ce&X-<Lt L w  1

| "> J.r

c ) To whom is the duty owed? 
consumer.

Any user of

d) To what types of harm? Personal i n j u r y  
and sudden and calamitous property damage are 
r e c o v er a bl e ; purely economic Toss such as 
decline in vaiue of property (purchased item a

A * •rtCL V-Vy** - 1 5 -



niemonn ) is not recoverable. Morrow v. New 
Moon Homes, Inc., 548 P.2d 279 (Alaska 1976).

V

A*

ij <>■s'*.

&  ̂
rt'

jA' <L+' u\ 
X .1̂  )

e) Personal injury and property damages are 
grounded in tort law which applies in products 
liability. Economic loss is a contract law 
theory and is not recoverable in products 
liability. Contract damages are intended to 
fulfill reasonable economic expectations. 
Tort damages are concerned with the safety of 
products. Northern Power & Enaine Coro. v. 
C a te r pi l la r , 623 P. 2d 324 (Alaska 1981) .
Engine failure is not "sudden and calamitous."

2. I Breachl The plaintiff must show that the 
product is defective in either manufacture or 
design.

a) Defect in Manufacture. Elements are:

i) Manufacturer placed product in the 
stream of commerce.

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.

iii) The product was "oefective", i.e., 
that it deviated from the manufacturer's 
intended result.

f M 0

iv) The defect caused_the personaL-injury 
and property damage alleged_.

Clary v. Fifth Avenue Chrysler Center, 
Inc., 454,P.2d 244 (Alaska 1969); Sturm, 
Ruger & Co., Inc., v. Dav, 594 P.2d 38, 
(Alaska 1979); rehearing 615 P.2d 621 
(Alaska 1980).

b) Defect in Design. Elements are:

i) Manufacturer placed product 
stream of commerce.

m :he

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.
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defective in thatiii) The produc t was 
it either:

1) Failed to_p_erform as_ safely as
an ordinary consume-: would expect

//I t-Cn <?( ~h?
p> YTP UX- '(Usv^-f-t' r- r ^

U ^ f  'jyl y '
'rts (c s Uv̂ i -c~sir
^tLSf^vv.. -̂CC'I<L

\\

wnen used in an 
ably foreseeable

intended or 
manner; or

reason-

P.2d 87 (Alaska 1979); 
Pioneer Brokerage Sales,

y

2) Was_d.esjgned in such a wav that
the design caused the in j ury, and'
that the manufacturer failed to 
prove that the benefits of the 
design outweighed the risks of 
danger inherent in the design (know­
ledge of manufacturer of danger 
measured at time of manufacture. 
Caterpillar Tractor Co. v. Beck, 593

Heritage v.
_____________________________ Inc., 604
P . 2d 1059 (Alaska 1979). The 
factors to be considered in weighing 
the risks and benefits include

a. the gravijty— of— the-dange.r.,

b. the likelihood tha.t such
danger would occur, and

c. the mechanical feasibility 
! at the_ time of sale, cost and
adverse consequence's of alter­
native designs.

i v ) The defec t caused the pe rson a 1 
injury and property damage alleged.-

Caterpillar Tractor Co. v. Beck, 593 P.2d 
871 (Alaska 1979).

c) Special problem with design defect cases:

i) Intended use: lack of direction_or
warnings may be a defect. Failure to 
warn is established by:

A. Manufacturer put the product in 
the stream of commerce.

- 1 7 -



2. The manufaccurer knew cnac tne 
product was to be used without 
inspection for defects.

C. The defect caused the personal 
injury or property damage alleged.

D. The product is deemed to- be 
defective without a warning or 
instructions if the jury finds that 
the manufacturer did not accompany 
the product with sufficient warning 
as to make the product safe (if no 
warning would make the product safe, 
the danger must be eliminated).

E. These warnings must be made in a 
form that will reach the ultimate 
consumer.

Sturm, Ruaer & Co., Inc. v. Dav, 594 
P.2d 38 (Alaska 1979).

ii) Supplier is also charged with the
duty of anticipating— likely__consumer
m isu s e Butaua v. Suburban Marine's 
Sporting Goods, I n c . , 543 P . 2d 209 
(Alaska 1975), 555 P.2d 42 (Alaska 1976).
  .

3. (Causation:

a) Actual - where plaintiff claims that the
defect was failure to warn, he must also show
that but for failure to warn, harm would not 
have occurred.

failure <r? uvc&yWA**/ b) Proximate - defendant supplier's liability_ -Luras/u j& A cX  dcXS , is not extinguished— bv_.intermediarv1 s failure'^ c u U . to discover defect.

4. |Damages. ’

a) See Damage Sec. III. Recall that Alaska 
denies recovery for purely economic loss. 
Morrow v. New Moon Homes, 548 P.2d 279 (Alaska 
1976).

b ) Punitive damages. In Sturm Ruoer v. Day, 
b 4 P. 2d 38 (Alaska 1979), the court upheld

!° s ‘ the applicability of punitive damages to some
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strict liability cases, for the purposes of 
punishment of the wrongdoers, deterrence of 
others and prevention of disadvantage to the 
socially responsible competitor. On remand 
for a new trial, the court set a ceiling on 
punitive damages. (The court indicated that 
the punitive damage award of $2.9 million was 
the product of passion or prejudice.)

5. {Defenses./

a) Comparative negligence (See Sec. V.): The
manufacturer must show that the user:

i) Was actually aware of the defect and

ii) V o l un t a rily and unreasonably 
encountered t h e r i s k ^  known to~him,~or'

/-* ~* ii ■ *

iii) That he misued the product and that 
this was..a proximate c a us e_ _of_the__injury.

B u t a u d  v. S u b u r b a n  Ma-rine & Sporting 
Goods, Inc., 543 P.2d 209 (Alaska 1975), 
555 P.2d 42 (Alaska 1976); Caterpillar 
Tractor Co. v. Beck, 593 P.2d 871 (Alaska 
1979 ).

C. Liability Based on Supplier's Negligence..

1. Duty - corame.cciaJ suppliers owe a duty of care
to anyone injured by the product. Larman v. Kodiak 
Electric Ass hn7— 514 P72-d‘"1275 (Alaska 1973);
Restatement Second Of Torts § 395. ("reasonably
prudent supplier").

2. Breach - the defective product must be caused 
by defendant's negligence.

a) In m a n u f a c t u r ing defect cases, the
plaintiff may use direct evidence, circum­
stantial evidence or res ipsa loquitur.

b) In design defect cases, the plaintiff must 
show that thi~designer

i) Knew or should have known that the 
product was likely to be danqer.ous— witii- 
ou~t~proper warning or instructions..
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ii) Had no reason to believe chat the 
user would recognize the danger.

iii) Actually failed to give a warning 
which adequately conveyed the required 
information to the user.

Restatement (Second) Of Torts § 388

3. .Causation - the supplier's failure to exercise 
reasonable care must have p roximately caused the 
injury. Larman.

4. Damages - recall that mere economic loss is not 
recoverable. New Moon. " ~~ * “

5. Defenses.

a) _Comp.arativp— npgliQence: The manufacturer
must show that the plaintiff failed to 
exercise the care of a reasonably prudent 
person, which failure contributed to the 
accident; damages are reduced’ in proportion to 
the degree of fault attributed to the 
plaintiff. Kaatz v. State, 540 P . 2d 1037 
(Alaska 1975).

Liability Based on Supplier's Representation,

1. Express Warranties i ■Part^rKiar
P a r o w .  Elements:

a) Seller expressly tells or promises the 
buyer that the product is safe .and fit for a 
particular purpose. " "

i) Note that defendant must be a seller. 
One who repairs is not vulnerable to 
warranty claim. Swenson v. Truckweld, 
604 P.2d 1113 (Alaska 1980).

b) The product is not in fact fit for such 
purposes.

c) . The fact that the product is not fit for I such purposes causes the accident.
i
• AS __45 .05..094 (Alaska's adoption of Uniform 
: Commercial"‘Code § 2-313); Morrow v. New Moon 

Homes, 548 P.2d 279 (Alaska 1976).



\jJ o<

J~̂ A-r{\CUsta/l

2. Defenses - Recall that the statute of limi­
tations for breach of warranty is four years and 
that the breach occurs when delivery is made. 
However, if warranty explicitly extends to future 
performance, cause of action accrues when breach is 
or should have been discovered. AS 45.05.242. See 
CIVIL PROCEDURE OUTLINE, Statute of LimitationsJ

E . ..Liability Based on Implied Warranty. _

1. Implied Warranty of Fitness. for...a—Particular.
Purpose. Elements:

manufacturer, at the time of the sale, 
had reason to know of a particular purpose for 
which the product was required.

b) The manufac.tuner, at the time of the sale, 
had__reason to_kn.Qw_Jtha.t_.the_buyer_was_ relying
on the re t ai l e r 's s kill,, or judgment in
furnishing suitable goods.

c) The product was_ not in fact._fil._f.or the_
purpose for which i t..was_sold.

d) The unfitness of the product for a parti­
cular purpose caused the accident.

Jw'p

AS 45.05.098 (Alaska's 
Commercial Code § 2-314)
P . 2d 959 (Alaska 1971)
Homes, 548 P.2d 279 (Alaska 1976)

adoption 
Prince v,

of Uniform 
LeVan, 486

Morrow v. New Moon

Implied Warranty of Merchantability. Elements:

a) The product (may be food or alcohol) was
sol d in— th e r.e g u 1 a r cours e o f d ef e nd an t ̂ s
business, and defendant”"sold the particular 
product in question.

b ) The product was not fit for the_ordinary_ 
purposes for which it was used, or did not 
conform to the promises or affirmations of 
fact made on the container or label.

c) The product's failure to be._f.it for its^
intended purposes caused the iniur y .
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AS 45.05.096 U.C.C. § 2-315; Morrow v. New
Moon Homes, 548 P.2d 279 (Alaska 1976).

3. .Warranty Defenses .on Personalty.

a) The plaintiff did_not g ive the seller
notice _ of tne or.ea.cn— ef warranty wTthin a 
reasonable time after the plaintiff discovered 
or should have discovered the breach. AS 
45.05.174(c)(1). (O.C.C. § 2-607).

b ) The p arties iaodi-f-i-ed— or l imited- the
buyer,!-s remedies for damages-. AS 45.05.230“
D.C.C. § 2-719) and such modifications or
limitations are not unconscionable. . AS 
45.05.072 (U.CTTCT S'“̂-3TT27^

c) The warraniA,e^_i^e.iL£_^x.cluded_o r_modified, 
and such exclusions or modifications were riot 
unreasonable nor unconscionable.

i) To be effective, modifications and 
exclusions of the warranty of merchanta­
bility must mention merchantability and 
if they are in writing, must be 
conspicuous.

ii) To be effective, modifications and 
exclusions of the warranty of fitness 
must be both in writing and conspicuous.

AS 45.05.100(b); (U.C.C. § 2-316) Morrow 
v. New Moon Homes, 548 P.2d 279 (Alaska 
1976).

d) Statute- o f  -Limitations. 4 years. AS
45.05.242. See IV D(2). -----

V. IMMUNITIES AND SPECIAL STATUS PARTIES

7VW- A. .The.,State .Toreclaims. A c t :_  The State as a
Defendant.

1. Under the State Tort Claims Act, AS 09.30.250, 
the State is immune from suit in certain circum­
stances. Sec. 1 immunizes the State from suits 
based on the act or omissiori or a n e mpTo y~ei
exercising due care in the execution of a statute
o r regulation and f roin" suTtTs b~as~ed upon the
exercise or performance (or failure of exercise or
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performance) of a .discretionatv-function, on the 
part of a state agency or employee.

Section 2 immunizes the state from suit for damages 
caused by the imposltion-of-quarantine.

Section 3 immunizes the state against actions 
arising out of assault, battery, false imprisonment 
or arrest, malicious prosecution, abuse of process, 
libel, slander, misrepresentation, deceit or inter­
ference with contract rights. See INTENTIONAL 
TORTS Section I. 2(c).

2. The most important of these immunities is the 
DISCRETIONARY FUNCTION SOVEREIGN IMMUNITY. The 
state is protected from suit on its . discretionary, 
policy making— functions_ (such as the decision of 
where to bull'd roads or overpasses) (Jennings v. 
State, 566 P. 2d 1304 (Alaska 1977)), but remains
v u In erable t o suit for its operational, — functions
(such as the actual removing of snow from the 
roads) (State v. Abbott, 498 P . 2d 712 (Alaska 
1972)).

3. In Carlson v. State, 598 P.2d 969 (Alaska 1979) 
the State was found_  liable for personal injuries 
inflictecLby-a-bear, wHen the bea~r__was.Ja’ttracted_to 
the site_of__ the attack by__garbaqe that had accumu­
lated on St ate-owned prop.er.tv^l

The attack occurred after the State had ceased its 
litter removal for the vacation season. The lower 
court found that appellee's decision regarding 
maintenance of the highway was a discretionary 
function for which the State was immune from suit 
under AS 09.50.250(1). The Supreme Court found 
that the State's decision on the broad question of 
whether to maintain highway turnouts in the winter 
was indeed a policy determination that could not 
give rise to tort liability. But, the decision
made pursuant to that policy, on how to implement 
it, or when to cease maintenance are operational 
decisions. As to those, the State is under a duty 
to act with reasonable care, and is thus not immune 
under the State Tort Claims Act.

4. Summary: If state's action is discretionary, 
planning or policy-making, state is immune from 
suit under Sec. 1 of State Tort Claims Act, AS 
09.50.250. If state's action is operational or
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ministerial, state is vulnerable. Adams v. State, 
555 P.2d 235 (alaska 1976); State v. I'Anson, 529 
P.2d 185 (Alaska 1974).

B . Suits.Against-Municipality-*^ AS 09.65.070 prohibits 
the following claims against the municipality: "

1. Those based on failure to inspect property'for 
v iolation uf law or safety h a z a r d., to discover ’’a" 
violation of law”or health hazard if inspection is 
made, or to abate a violation of law or health 
hazard once it is discovered, or

2. Those based on a discretionary function, or
‘ ■■■ ■ *'

a) Orethane Specialties v. Valdez, 620 P.2d 
683 (Alaska 1985). Lesser government official
in issuing a public warning exercises a dis-
cretionary__ function, Hout, City is not immune 
w ith regard to the warnTngJ.s_qo.ntent‘Z Ingurea" 
party must sh'ow'~maTice (i.e., knowledge that 
the statement is fclse or is made with reck­
less disregard of the truth),’or

3. Those based upon a licencing or zoning 
proceeding or ’

4. -Those based on the gratuitous extension of city 
services__outside the city, or------------------------

5. Those based on agreement with the state to meet 
emergency public safety requirements.

In addition, a city cannot further restrict the. 
p.e.riod of time in which to~b'rTng an actTon 'through 
ordinance! Jphhson v. FaTr bank's, 583 P. 2d 181 
(Alaska 1978).

C. Family Immunity (Spouse, Minors, Family)

1. Intejcspousal _tort immunity is not _r_ecognized.
CrameiT'v. Cramer, 379 P. 2d 95 (Alaska 19~6"3f.

2. Parent o r guardian who signs- for minor is
1 iable jior_damages—resuLting— £xom_minor_ls~negligent 
d_riving,. unless minor can prove financial responsi­
bility (e.g. insurance). AS 28.15.071.
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3. Minor has the ..right to bring claim for relief
against parents for negligent infliction of harm.
Hebei v. Hebei, 435 P. 2d 8 (Alaska' 1967J'.

4. A child— employe: -in_viol a tio.n of child labor..
la.ws_jnay_waiv.e_JtoiLke^l.s_Compensa.tion_benef its--and —  
proceed against the employer in tort. Receipt of 
Worker's Compenslft;lbTT-'BeiTS1fifs Is not" determinative 
of whether a child has exercised a conscious intent 
to choose compensation benefits as opposed to 
bringing a claim in tort. Whitney-Fidalgo 
Seafoods, Inc. v. Beukers, 554 P . 2d 250 (Alaska 
1976).

D. Death and Survival.

1. Wrongful Death AS 09.55.580. Action must be
commenced within two yea r s ..after .the deaths
Haakanson, Personal "Representative of the Bs'tates 
of S i m e o n  a n d A n n i e  S q u a r t s o f f  v. W a k e f i e l d 
Seafoods, Inc", 600 P. 2d 1087 (Alaska 1979)., Even 
though the statute requires that the 'personal 
representative' bring the wrongful death action 
within two years, the disability— of. minority_.will—
toll the runnin g of _t he_statut e— o’ £!3L imi t a t i o n ._
This case was brought on behalf of two surviving 
children more than two years after the death of 
tneir parents.

Survival Statute AS 09.55.570. At common law 
personal tort actions were extinguished by the 
death of the plaintiff. However, under this 
statute, all^ causes of action, except defamation 
.sutviye botfi~tEe deatH~~df~the~pTatntiff.lvictimland
the defendant— tor.tfeasor and may be maintained by
the plaintiff's personal representative against the 
defendant's personal representative.

3. Death __o_f _a Minor AS 09.15.010. Besides the
wrongfuT_death act ancP'the survival act there is a 
special provision that parents or guardians may sue 
for the injuries to or death of a child.

.o tr^ S s • E. .Worker's Compensation AS 23. 30.

' 1. The statu.t,Q.ry_rernedies under_ AS 2.3. 30 _ are the
exclusive...remedy of the injured employee against 
employer for injuries received in the course of 
.employment..
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2. Tils dual capacity doctrine provides chat an 
employer apparently protected by the exclusive 
liability of worker's compensation insurance may 
become liable to the employee in tort if, in 
respect to that tort, he occupies a position which 
places upon him obligations independent and 
distinct from his role as an employer. In, State 

— n p r ■ô c.t+y v. Purdy, (SOI ?.2d 258 (Alaska 1979), the Supreme
i s. k**”  Court rejected the dual capacity doctrine and ~Oodrr'̂ nX- upheld its prior decisions that the recovery_unds.rYLllcM** ^  worker 1 s condensation— Ls ..pxmlus-ive, i.e., it is in' place of all other liability to which the employer

might be subjected because of the injury to the
employee,

VI. jCONTRIBUTION.

A. The_.Unifotm Contribution—Among, Joint_Tortfeasors. Act 
AS 09 ..16. 010 - 060—  Alaska adopted the 1955 version of 
the Uniform Act in 1970.

1. The statute-abtoaa±.es...thp— rnmmon— law rule of no 
contribution (that is, no sharing'of damages among 
defendants) and provides— for ? right.of contribur. 
.tion_amancudefendants who are jointly and sever.aily__ 
liable, even 'though,judgment-has not_b-een_recovered~" 
aaainst..aLL_ofL_them. AS 09.16.010(a).

2. The Unifor™ p r / w _ i t h a t  a tortfeasor is.
j :Djnpallfid to make contribution onlv_.up to his oro

^ / _rata..share of the entire liability.

a) example: If there are three defendants,
each is liable for 33 1/3% of the total
liability even though one of the defendants 
was 90% at fault.

b) California has interpreted its own version 
of the Uniform Act to permit comparative 
contribution, that is, contribution among the 
defendants in proportion to fault. American 
Motorcycle v. Superior C o u r t , 57 8 P 723 899 
(Calif. 1978).

3. In Artie Structures v. Wedmore, 605 P. 2d 426 
(Alaska 1979), an employee, injured in the course 
of his employment, sued various third party 
defendants that had made safety inspections and 
provided the scaffolding from which he fell. Some 
defendants urged the abolition of the rule of joint



■ and several liability in Alaska. The question was 
whether the liability of multiple third par tv 
defendants should be apportioned on the basis of 
fault or several liability. Petitioners argued for 
comparative fault under Kaar.z . After discussing 
the legislative history and commissioner's 
comments, the court concluded that the legislature 
intended that:

a ) liability be joint and several;

CaJLU, - ) $ b) contrJLhiitioiL-bLe_pco ..rata~and. jio.t_compara-
I t iv e j_  thus breaking with California 1 s holding

-7—  yr j iH"~American Motorcycle;

/j U CLf r̂ >eL  \ Worker's Compensation be the exclusiveqv<uA  J employee remedy against the employer;

d) the employer not be required to contri­
bute. Neither would the worker's award be 
offset by any comparative negligence of the 
employer.

The court has reaffirmed Arctic Structures in 
State v. Wien Air, 619 P.2d 119 (Alaska 1980).

_L •sxzU.vsk iA.oty B,

There are situations in which one defendant 
such as a manufacturer or wholesaler may b e h e l d  to
INDEMNIFY "another defendant, such" as a retailer.
The concept has its origin in contract. Burgess 
Construction Co. v. State, 614 P. 2d 1380 (Alaska 
1980 )

a) It may arise without agreement and by 
operation of law to prevent a result which is 
regarded as unjust or unsatisfactory. PROSSER 
at 310 (4th e d .)

b) Application: Alaska has refused to adopt
the...acti_ve/passJLve _dichotpmy__which compe 1 s the
a c t i ve'J'tbrt f e a s or to "~Trid em'nif v the j? a s s i ve
tor.tfeasor.Tas ilrilTC a l’i f or hi i aV State v. Kaatz,
572 P.2d 775 (Alaska 1977jV
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A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  
R E S E A R C H  A G E N C Y

Pouch Y, Stale Capitol 
Juneau, Alaska 99811 

(907) 465-3991

February 19, 1986

MEMORANDUM

TO: Representative Steve Rieger

ATTN: Lisa Rubenstein

FROM: Mark Torgerson i \ j~
Legislative Analyst

RE: Insurance and Tort Reform
Research Request 86-089

You asked this agency to address a number of issues on tort reform, 
includi ng:

• California's cap on medical malpractice damage awards;

• current regulation of insurance premiums in Alaska, and the 
effect of damage awards on insurance premiums;

• the impact of insurance rates on State commerce;

• the impact of tort claims on the State treasury; and

• tort reform efforts in other states and Congress.

We contacted private insurance companies, the Alaska Department of 
Insurance, the Alaska Department of Administrations Division of Risk 
Management, State and national medical associations, the American Trial 
Lawyers Association, the Insurance Services Office, and the National 
Association of Insurance Commissioners.

Effect of California's Limit on Damages in Medical Malpractice Cases

California's Legislature enacted the Medical Injury Compensation Reform 
Act (MICRA) in 1975. As you know, a section of the act limits the 
dollar damages for noneconomic losses incurred by an injured party in



R e p r e s e n t a t i v e  R i e g e r

F e b r u a r y  1 9 ,  1 9 8 6

P a g e  T w o

a medical malpractice suit to $250,000.1 According to Ron Neupauer, 
Underwriting Manager for the Medical Insurance Exchange of California 
(MIEC), the effect of the section's damage "cap" on jury awards, out- 
of-court settlements and malpractice insurance rates cannot be easily 
quantified. Mr. Neupauer explained that the statutory cap was appealed 
in the courts, and its constitutionality was questionable until the 
United States Supreme Court recently refused to hear an appeal from 
the state court, thereby affirming the law's validity. Mr. Neupauer 
asserted that the provisions in the law. were not strictly followed or 
enforced because of this "constitutional cloud." Mr. Neupauer further 
stated that the law's effect on the size of damage awards and insurance 
costs may be discernible in the future.

A recent letter written by Jay Dee Michael of the California Medical 
Association provides the following information on the size of malprac­
tice awards and on malpractice premiums in California:

Nationwide

Average size of malpractice awards $974,000
Premium increase in average policy 
since 1975 300 percent

Premium increase in average policy 
in 1985 33 percent

California 

$396,000 

150 percent 

15 percent

We contacted Mr. Michael, who was unsure of the year(s) used to calcu­
late the size of the award and the source of the information. We are 
attempting to verify these data and will forward our findings to you.

The above average shown for California malpracitice awards conflicts 
with data provided by the California Board of Medical Quality Assurance. 
By law, attorneys, insurers and courts must report malpractice settle­
ments, judgments and arbitration awards of $30,000 or more to the 
board. Ms. Joyce Miller, Administrative Analyst for the board, provided 
data showing that the average award per reported claim increased by 86 
percent between 1980 to 1984, from $153,929 to $286,301. Because this 
does not include payments for settlements and judgments less than 
$30,000--which usually comprise the majority of claims— these averages 
overstate the actual average settlement.

Mr. Neupauer stated that MIEC's average annual increase of premium in 
the state was just under five percent during the past 10 years. He 
also stated that MIEC also insures doctors in Alaska, Nevada, Idaho and

^Noneconomic losses in the act include pain, suffering, inconvenience, 
physical impairment, disfigurement and other nonpecuniary damage.


