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Ip*I« l]
The Commission on the Judiciary, to whom was referred the bill 

(H.R. 3789) to amend title 28, United States Code, to provide that 
the Federal tort claims provisions of that title are the exclusive 
remedy in medical malpractice actions and proceedings resulting from 
federally authorized National Guard training activities, and for other 
purposes, having considered the same, report favorably thereon with 
amendments and recommend that the bill as amended do pass.

•  •  •  *  •

(P«ge 2]
i S ta tem en t

The National Guard is a reserve component of the Armed Forces. 
As such it has been assigned important responsibilities as a reserve 
force in the event it is called upon in an emergency. To assure our 
national defense it must continuously engage in federally prescribed 
training and demonstrate a high degree of readiness. To assure this, 
the Federal Government provides the funds to pay for training of 
Guard personnel and the equipment necessary for Guard operation 
and training. Except when federalized, the Guard is under the direct 
order of State Governments. For this reason, its activities have not 
been covered by the Tort Claims Act even though the Armv and Air 
National Guard have similar roles in Defense {Hanning and training 
as do the Army Reserve and the Air Force Reserve. This bill amends 
the tort claims provisions of title 28 to provide the National Guard 
the same coverage under the Tort Claims Act as now exists for the 
Armed Forces and its other reserve components.
^ The bill, with the subcommittee amendments, provides for the nec­
essary amendments to title 28 to accomplish this purpose and makes 
the necessary amendments to the provisions concerning medical per­
sonnel in title 10. This includes tne repeal of section 334 of title 32 
which presently indemnifies National Guard medical personnel for 
liability incident to federal training activity.
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H liTO R T
In the 88th Congress, the committee considered the bill H.R. 5435 

which would have similarly amended the Federal tort claims provi­
sions of title 28 to include the acts or omissions of National Guard 
personnel. Ultimately however, the committee adopted an amendment 
suggested by the Department o f  the Army which established adminis­
trative authority in the Department of the Armv and the Air Force 
for the payment of claims against the National Guard arising out 
Federal training. That amendment became Public Law 86-740 and is 
popularly known as the National Guard Claims Act. 32 U.S.C. 715. 
The National Guard Claims Act satisfied the major concerns raised 
at the time. It authorized the Federal government to assume liability 
for damages caused by modem military weapons in use by National 
Guard during federal training, and avoided treating National Guard 
employees as Federal employees for purposes of Federal liability. 
As the Committee noted, “a member of the National Guard perform­
ing training or duty authorized by title 32, United States Code, who 
allegedly commits a tort, is not. as a matter of law, under the command 
of Federal military authorities”, see H.R. Report No. 1928. 86th Con­
gress 2d Session at 4 (National Guard Claims Act, H.R. 5435).

In the 08th Congress, the Senate held hearings on S. 1858. a bill to 
extend the Federal tort claims provisions to the acts or omissions of 
National Guard personnel, te r. Senate .Tudiciary Committee Hearings 
No. 96-6', 06th Congress 2d Soss:jn. The Senate subsequently passedS. 1858 on May 30. 1980. Mr. Kastenmeier introduced a bill identical 
to S. 1858 in the 96th Congress. That bill, H.R. 7475, was not considered 
by the Committee.
* In the 97th Congress, the Senate Armed Services Committee adopted 

an amendment to S. 815, the Department of Defense Authorization for
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Fiscal 1982. which established Federal liability for damages arising 
out of the acts or omissions of National Guard personnel during Fed­
eral training in the same manner and to the same extent that t>* e United 
States would be liable in any other action brought against t' ' United 
States under the Federal tort claims provisions of title 28. ln e  Senate, 
passed S. 815 as amended on May 14,1981. see, Senate Report 97-58, 
97th Congress, 1st Session at 181 and 182 (Department of Defense 
Authorization for Fiscal Year 1982, S. 815). The House passed bill 
(H.R. 3519) did not include similar provisions, and the Senate receded 
to the House on the issue in conference, see. House Conference Report 
No. 97-311, 97th Congress. 1st Session at 132 (Department of Defense 
Authorization for Fiscal Year 1982. S. 815). On July 23, 1981 the 
Senate Judiciary Subcommittee on Agency Administration held hear­
ings on the National Guard tort provisions of S. 815, and on S. 267, a 
bill identical to S. 1858.

On June 4,1981, Mr. Kastenmeier introduced H.R. 3799 for himself 
and Mr. Montgomery. The bill was referred iointly to the Committees 
on the Judiciary and Armed Services. On October 13, 1981 and Oc­
tober 29. 2981 the Subcommittee on Administrative Law and Govern­
mental Relations of tho House Judiciary Committee held hearings on
H.R. 3799. On October 29, the. ibcommittee considered and adopted an
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amendment in the nature o f a subatitute fo r  H .R . 3799, and favo rab ly  
recommended the b ill, as amended to the F u ll Jud ic ia ry  Committee. 
The Jud ic ia ry  Committee reported H .R . 8799 aa amended to the House 
by unanimous voice vote on December 8 ,1981 .

B y  letter dated November 8 ,1 9 81  to Honorab le P e te r W . Itod ino, 
J r . .  Chairman o f  the House Jud ic ia ry  Committee, the Honorab le 
M elvin Price . Chairman o f the House Armed Services Committee in ­
dicated the support o f  the A rmed Services Committee fo r  the action 
o f the subcommittee. T v *  le tte r fu rth e r expressed the intent o f  the 
Armed Services Committee not to ho ld  hearings on the subject, and 
to support the b ill as reported by the Jud ic ia ry  Committee on the 
floor. The complete text, o f  the le tte r is reprinted in the appendix.

F indings and Conclusions

Testimony and materials supplied to the subcommittee in the course 
o f  the hearings indicate that there is substantial risk  o f  personal lia ­
b ility  by Nationa l Guard personnel engaged in Federa l tra in ing  ac­
tiv ity . Nationa l Guard representatives from  every state except A r ­
kansas and West V irg in ia  reported to  the National Guard Association 
on litiga tion  against National Guard personnel in th e ir states since 
1960. The in fo rm ation supplied to the subcommittee by the Nationa l 
Guard Association indicates that there are 956 krr>wn instances o f 
claims against Nationa l Guard personnel since 1960. O f  those, less than 
10 percent o r 94 claims were actionable against the Federa l Govern­
ment under the current Federa l to rt claims provisions o f  tit le  28. In  
on ly 339, o r  35 percent o f  the cases, were claimants reported to have 
filed a claim  under the Nations! Guard  C laim s Act. A  to ta l o f  859 o r  
■89.85 percent o f  reported claims involved m oto r vehicles. W h ile  in ­
fo rm ation  is not complete fo r  the entire reporting period, a ll 48 re ­
porting  states included data fo r  1975 to present. D u rin g  that period, 
360 claims were reported to have been settled fo r  tn  aggregate sum o f
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$914,536.02. A vailab le in fo rm ation  from  those states reporting  ind i­
cates that since 1960. a tota l o f  431 claims have been settled fo r  an 
aggregated amount o f  $1,165,961.25.

In fo rm a tion  supplied by the A rm y C laim s Service indicates that 
between 1977 and October 1981. approxim ate ly 1,689 claims invo lv ing 
A rm y National Guard personnel have been filed under the National 
Guard  C laim s Act, and haw  been settled fo r  the approxim ate aggre­
gate amount o f  $2,807,239. M otor vehicle claims accounted fo r  89 per­
cent o f  A rm y Nationa l Guard claims reported by the A rm y C laim s 
Service from  19778 to October 198'i. The A ir  Force O b im s Service 
reports a to ta l o f  651 claims invo lv ing A ir  N ationa l G uard  personnel 
from  1973 to October 1981. O f those 462 have been settled fo r  an ag­
gregated $3,397,555. The A ir  Force does not have a category fo r  
m otor vehicle claims.

Though incomplete, the statistical in fo rm ation  before the commit­
tee indicates th at a substantial number o f  claims arise everv year as 
a resu lt o f  F ede ra lly  prescribed Nationa l Guard tra in ing  and that the 
preponderance o f  these claims involve m otor vehicles. M oreover, as 
the in form ation  from  the Nationa l G f’.ard Association indicates, the 
individual N»tiw .c l Guard member is mbject to  personal lia b ility  fo r  
damages arising out o f Federa l tra in ing  activity.
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The subcommittee also received testimony on the organizational 
structure and the role of the National Guard.*The Department of Jus­
tice pointed out in its testimony in opposition to H.R. 3799 that Ar­
ticle I, Section 8, Clause 16 of the Constitution reserves to states the 
power to appoint officers of the militia and the authority to train the 
militia according to the discipline prescribed by Congre/s Because 
the Federal government does not command the National Guard dur­
ing Federal training, the Department of Justice points out that there 
is no basis for the vicarious liability of the Federal Government for 
the acts or omissions of National Guard personnel during that train­
ing. However, as was pointed out in testimony before the Subcom­
mittee, the primary role of the modem Netional Guard is to provide 
a well trained and’integral reserve force for our nation's defense, and 
the Federal Government does exercise a great deal of control over 
the Federal training activities of the National Guard.

The same Department of Defense regulations that govern Army and 
Air Force Reserve training activities govern the Federal training 
activities of the National Guard. Army and Air Force officers are 
assigned to each state National Guard organization. They conduct in­
spections, monitor and assist in training activities and approve pro­
motion of National Guard personnel. In addition, they coordinate 
National Guard training with the needs of the Army and Air Force. 
The Federal government not only prescribes the duration and type of 
National Guard trainingr-it-paya-National-Gluwd-personnel for Fed­
eral training, it'provides workman’s compensationjtq National Guard 
personnel for injuries sustaineOurIfl^'Fed'eral training and it pro­
vides the equipment used by National Guard personnel during train­
ing. Thus, while actual command during Federal training activities 
is maintained by the states as a matter of law, as a matter of policy, 
it is appropriate that the Federal liability for damages arising out of 
the acts or omissions of National Guard pcreonnel during Federal
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training be equivalent to Federal liability for the acts or omissions of 
Air Force and Army Reserve personnel which arise out of their 
identical training.
1 The bill, as amended by the subcommittee, merely amends the defini- 
ion of the phrases “employee of the government” and “acting within 

the scope of his office or employment” as they are used in the tort 
claims provisions of title 28 to include National Guard personnel en­
gaged in Federal training. It is the interest of the committee that cover­
age under these provisions be the same for National Guard person­
nel as it is for members of the Army and Air Force Reserves, see, 43 
Comp. Gen. 412, B-148324 (1963) (inactive duty training extends 
from the time of first muster until the end of scheduled inactive duty 
training for the day and does not include travel to and from home and 
headquarters). This decision of the Comptroller General is reprinted 
in the appendix below. It is well settled that claims for injuries to 
servicemen that “arise ovt of or are in the course of activity incident 
to service” may not be b.■ought under the Federal Tort Claims provi­
sion of title 28, see. Feres v. U n ite d  States, 340 U.S. 135, 71 S.Ct. 153, 
95 L.Ed. 152 (1950). It is the intent of the Committee that the rule of 
the Feres case ipply to the acts or omissions of National Guard per­
sonnel.

FEDERAL TO RT CLAIMS
P.L >7-124
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The amendment* made by this bill to the Tort claims provisions of 
title 28. and specifically to the definitions contained in section 2671 of 
that title, only concern the application of the Federal tort claims 
provisions of that title. They do not change or modify the applica­
tion of any other lairs governing federal employees such as the Ethics 
in Government Act of 1978, as amended.1

Section-Bt-Section A nalysis

Section 1 amends the definition of “Employees of the Government” 
and the definition of “Acting within the scope of his office or employ­
ment” in section 2671 of title 28, United States Code, to extend the 
scope of the Federt tort claims provisions of that title to members of 
the National Guard while engaged in Federal training or duty.

Section 2 amends section 1089 of title 10, United States Code, which 
creates an exclusive remedy against the United States in civil actions 
arising out of medical malpractice by certain federal employees to 
include actions arising out of medical malpractice by National Guard 
medical personnel while engaged in Federal training.

Section 3 repeals section 334 of title 32, United Staten Code, re­
lating to payment of malpractice liability of National Guard medical 
personnel.

Section 4 provides that the amendments and the repeal made by 
the bill shall apply prospectively.

Conclusion

In light of the consideration and circumstances discussed in this re­
port, it is recommended that the bill, as amended, be considered 
favorably.

LEGISLATIVE HISTORY
P.L. 97-124

> Public Law 98-321. S3 Slat 1824, m aatBdtd by Public Law #4-19, #8 Stat 87-44 aad Public Law 94-28, 98 Stat. 76.

» •  •  *  •
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Statements U nder Clause 2(1) (3) (A ), Clause 2(1) (3) (B ), 

Clause 2(1) (2) (B ), Clause 2(1) (3) (D ), Clause ?.(1) (4), and 
Clause 2(1) (3) (C) o. 1 Rule X I and Clause 7(a' ’1) or Rule 
X III op the House of Representatives

COST (RULE XIII (71(a)(1))

The Congressional Budget Office in its letter of December 10,1981 
advised the Committee that it is expected that passage of this legis­
lation will result in additional outlays of $681,000 in Fiscal Year 82, 
$721,000 in Fiscal Year 83. $757,000 in Fiscal Year 84. $792,000 in 
Fiscal Year 85, and $823,000 in Fiscal Year 86. This estimate is based 
on figures provided bv the United States Army and Air Force claims 
service as well as information from the states of New York and 
California.
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OVERSIGHT iTATEMENT (RULE Z I 2(1) (3 ) (A ))
The Subcommittee on Administrative Law and Governmental Rela­

tions of this committee exercises the commitee’s oversight responsi­
bility in accordance with rule V I(b) of the Rules of the Committee 
on the Judiciary with reference to the subject of tort claims. That 
subcommittee has recommended the amendments provided in this bill, 
and the Committee joins in recommending the changes made.

(XULZ XI 2(1) (3) (B) )

Enactment of the bill would not create any additional cost for the 
Government pursuant to rule X III(7 )  (a) (1). The bill does not in­
volve new budget authority nor does it require new or increased tax 
expenditures as contemplated by clause 2(1) (3) (B) of rule XL

COMMITTEE VOTE (RULE X I 2(1) (2 ) ( B ) )
On December 8,1981, the full Commillee op. the Judiciary approved 

the bill, H.R. 3799, by voice vote.

OVERSIGHT FINDINGS AMD RECOMMENDATIONS 0T THE COMMITTEE ON 
OOVERNMEXT OPERATIONS (RULE X I 2(1) (3 ) (D) )

No findings or recommendations of the Committee on Government 
Operations were received as referred to in subdivision (D) of clause 
2(1) (3) of House Rule XL

[page iO]
IN7LATI0KART IMPACT (itULE X I 2(1) (4 ) )

In  compliance with clause 2(1) (4) of. House rule X I, it is stated 
that this legislation will have no inflationary impact on prices and 
co^a on the operation of the national economy.

E stimate op the Congressional B udget Optice

U.S. Congress, 
Congressional Budget Office, 

W ashing ton , D .C ., December 10, 1981.
Hon. P e te r W. Rooino, J:.,
Chairman, Committee on the Judiciary, UJS. House o f Representa­

tives, Washington, D.C.
D e a r  M r .  C h a irm a n  : Pursuant to Section 403 o f  the Congressional 

Budget Act of 1974, the Congressional Budget Office has prepared 
the attached cost estimate for H.R. 3799, a Dill to amend title 28, 
United States Code, to provide that the Federal tort claims provisions 
of that title are the exclusive remedy in medical malpractice actions 
and proceedings resulting from federally authorized National Guard 
training activities, and for other purpc ses, as ordered reported on 
Decembers, 1981.

Should the Committee so desire, we would be pleased to provide 
further detail on the attached cost estimate.

S in ce re ly ,
Ratmond C. Scheppach,

(For Alice M. Rivlin, Director).
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Conoumional Budget O in c i—Corr E ittmatt

P  EMBER 10, 1981.
1. Bill number: H.R. 8799.
2. Bill title : A bill to amend title 28, United S' e6 Code, to provide 

that the Federal tort claims provisions of that .e are the exclusive 
remedy in medical malpractice actions and prtxx<wings resulting from 
federally authorized hational Guard training activities, and for other 
purposes.

8. Bill status: As ordered reported! by the Senate Committee on 
the Judiciary on December 8,1981.

4. Bill purpose: The bill establishes that the United States shall 
have exclusive jurisdiction on claims resulting from National Guard 
training activities including injury or loss of property, or personal 
injury or death.

The United States shall also be exclusive in providing remedy to 
claims for damages for personal injury and death caused by ‘any 
medical personnel of the armed forces and the National Guard while 
acting within the scope of his duties or employment.

5. Cost estimate:

[page 11]
Ettlmmtad authorisation lavals:

Fiscal year: i« n « i
1982 --------------------------------------------------------------------------------------  1081.000
1988 ........................................................................................................ 721,000
196 4 --------------------------------------------------------------------------------------  787,000
1988 ........................................................................................................  792,000
1908 .................................................................................................   823,000

Eitlmated outlays:
Fiscal year:

19e2 -------------------------------------------------------------------------------------- 881,000
1988 ----------------------------------------------------  721,000
1984 .............    757,000
1965 -------------------------------------------------------------------------------------- 792,000
1988 ..............................................................................   823,000

The coats of this bill fall within function 050.
6. Basis ( f estimate: Neither the Department of Defense, the Na­

tional Guard Bureau, nor the states themselves have extensive data 
on National Guard related claims which would be affected by this 
bill. The major contributing factors to this problem are the various 
state r?medies and procedures available to investigate and process 
National Guard claims. Because of these limitations, CBO is basing 
this estimate on the weighted average of total claims paid for three 
years to National Guard personnel in data provided by California and 
New York, two states with large National Guard forces.

Four states currently have an arrangement with the United States 
Army to share the amounts of claims paid equally. Approximately
11.7 percent of all National Guardsmen live in states with such an ar­
rangement. For these states it is assumed that one half of the claims 
to be paid wo'dd be an additional cost to the U.S. government.

The remaining 88.3 percent of National Guardsmen live in states 
whore the federal government has no liability for National Guard 
claims. For these states the adoption of this bill would shift the costs 
of all awarded claims applicable under the Federal tort claims provi­
sion f-om the states to the federal government.

LEGISLATIVE HISTORY
P.L. 97-124
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7. Estimate comparison: None.
8. Previous CBO estimate: CBO provided an estimate on S. 267, 

ordered reported on December 8,1981. H.R. 3799 is similar to S. 267, 
and the coet estimates are identical.

9. Estimate prepared bv: Thomas D. Phillips.
10. Estimate approved by:

Jaicm  L. B lu x , 
Aieiitant Director for Budget Analytii.

•  •  •  •  •

FEDERAL TO RT CLAIMS
P.L. 97-124
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A m irvxx  I

U.S. Housx or Rxranar n t  a ttvtsi ,
C oK urm x ok Auocd S b v ic u , 

Washington, D.C.) November J , 1981.
H od. P x r a  W. Rooiko, Jr.,
Chairman, Committee on the Judiciary)
UJS. Uoute of Representative*)
Washington, D.C.

Dkak Mi . Cb a h k a k : Reference is made to H.R. 3799, a bill to 
amend title 28, United States Code, to provide tha t the Federal tort 
claims provisions of that title a n  the exclusive remedy in medical 
malpractice actions and proceedings resulting from federally author­
ised National Guard training activities. I  understand that the Sub­
committee on Administrative Law and Governmental Relations, 
chaired by Mr. Danielson, has favorably reported that bill to the full 
committee, and I  wish to offer my support and that of the committee 
for its enactment.

As you will recall, the provisions of HJR. 3799 were included in S. 
815, the Senate version or the fiscal year 1982 Defense authorization 
legislation, but not in the House amendment We recognized im­
mediately the jurisdictions! problem involved and were successful in 
having the Senate recede to the House during the conference on S. 
815. In  that conference we noted that your committee would take early 
action on H.R. 3799 as indicated by Chairman Danielson, and we sin- 
oerely appreciate your leadership and that of Mr. Danielson in bring­
ing the bul before the Judiciary Committee.

Because of the obviouslv thorough manner in which the Subcom­
mittee on Administrative Law and Governmental Relations has acted 
on H .R  3799, we do not plan to hold hearings on the subject although 
the bill was referred to this committee as well. Accordingly, I  would 
appreciate it if  you would include this letter in your record as an 
endorsement of tne legislation and an indication o f our support when 
the bill reaches the floor.

Mr. Chairman, may we again express our appreciation to you and 
Chairman Danielson for the expeditious handling of H.R. 3799 and 
for your cooperation with us in our successful efforts concerning the 
tort claims provisions in the conference on S. 815.

W ith best regards,
Sincerely,

Mxlvxk Paicx, Chairman.
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A m x D n  11

48 Comp. Gen. 412 (1963)

[B-1488243

Military Personnel—Retervisti— Death or Inquiry—Inac­
tive D uty Training—Injury Within Scope of Duties 

In  view of the fact that the court refrained from formulat­
ing a rule for general application in M titter v. United States, 
Ct. Cl. No. 54-452, decided Julv 12,1963, in which it held that a 
reservist ordered to perform inactive duty at a training center 
who while proceeding to the drill hall to report for inspec­
tion and duty slipped and fractured his ankle was “within 
the scope of his assigned duties when he slipped” and, there­
fore, within the purview of 10 U.S.C. 6148(a), and entitled 
to the disability benefits prescribed by that section, the Meis- 
ter case should not be used as a precedent for favorable ad­
ministrative action in similar cases, and any claim involving 
facts which might be viewed as coining within the purview 
of the Meister case should be forwarded to the United States 
General Accounting Office for direct settlement.
Military Personnel—Reservists—Death or Injury—Inactive 

D uty Training—Injury W ithin Scope o f  Duties 
When a reservist ordered to inactive duty training suffers 

a physical injury during a scheduled lunch break, or while 
during a lull in his duties lie engages in some independent 
activity, he is deemed to have received the injury wnile en­
gaged in the inactive duty training drill within tlie purview 
of 10 U.S.C. 6146(a). and therefore, is entitled to the dis­
ability benefits prescribed by that section, the i*eservist hav­
ing been ordered to perform inactive duty training is em­
ployed from the time he first musters in for that duty until 
the end of the ordered period of such duty for that day.
M ilitary Personnel—Reservists—Death or Injury—Inac­

tive D uty Training—Injured While Traveling 
Where for the mutual convenience of a naval reservist and 

the Government, he is permitted to utilize Government trans­
portation as a permissive traveler to and from a training cen­
ter before or after a period of inactive duty training, the re­
servist while so traveling is not “employed ’ in inactive duty 
training within the meaning of 10 U.S.C. 6148(a), prescrib­
ing disability and death benefits, the travel pursuant to para­
graph 6002(2) of the Joint Travel Regulations, whether ac­
complished by private or Government conveyance, not being 
part of the inactive duty training is outside the contempla-
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tion of 10 U.S.C. 6148, and the reservist, therefore, is not en­
titled to the disability benefits provided by section 6148(a), 
and permission to travel by Government transportation to 
the drill station during a part of the period assigned lor the
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performance of me drill would not increase the rights of the 
reservist.

To the S ecretary o f  the A’avy, October £5,1963:
By letter dated September 4, 1963, the Under Secretary of the 

Navy requested decision on various questions concern ,ig the effect 
of the decision of the Court of Claims in the case of M eiste r v. U n ite d  
States. Ot. Cl. No. 54-62. decided July 12. 1963, on the application 
of 10 U.S.C. 6148(a) to certain cases involving injuries suffered by 
members of the United States Naval Reserve who nave been ordered 
to perform inactree duty training. The request for decision was as­
signed No. SS-N-; -10 by the Military Pay and Allowance Committee, 
Department of Dt >nse.

Meister had bee ,i ordered by his executive officer to be at the train­
ing center no lt'^r than 7£0  p.m., on March 8, 1961. After he had 
parked his car s ; the curb, entered the training center compound and 
while proceeding toward the drill hall to report for inspect''i and 
duty, he slipped and fractured his ankle. The court held that t' plain­
tiff was “within the scope of his » isigned duties when he si. i ’’ and 
therefore he was held to be within the purview of 10 U.S.C. v :48(a). 
Doubt is expressed as to the scope of the rule announced in the M eiste r 
case and it is stated that guidelines as to the authorized application 
of the M eiste r rule would be extremely helpful. The following facts of 
two cases are recited, as illustrative of the tyoes of cases in which ques­
tion has ariser to the applicability of 10 'U.S.C. 6148(a).

In the first Joseph Patrick Volpe, SA, USNR-R. was ordered 
to perform inactive duty training at the United States Naval Reserve 
Training Center, McKeesport, Pennsylvania, during the week end of 
April 20-21.1963. On April 21.1963. he participated in the scheduled 
morning drill which was from 8 a.m. to 12 noon. A lunch break was 
scheduled from 12 to 1:15 p.m.. and the afternoon drill session was 
scheduled to extend from 1:15 p.m., until 4:30 p.m. At approxi­
mately 12:50 p.m., during the scheduled lunch break, he 2ell while 
playing basketball on the grounds of the training center and sprained 
hinhand.

In the second case. Charles A- Scott. AME3. USNR-R, was ordered 
to perform 2 days of inactive duiy training on February 16 and 17, 
1963. at the United States Nnval Air Station, Alameda, California. 
On February 18, 1963, he reported for training at 8 a.m. From ap­
proximately 1:80 p.m.. until 2 p.m.. he participated with his squadron 
in launching a scheduled anti-submarine warfare helicopter flight. 
Upon completion of the launching. Scott and three other men from 
hir squadron proceeded to the station’s gymnasium to play handball 
while awaiting the return of the flight squadron. At approximately 
2 :30 p.m.. while playing handball, Scott sustained a fracture of his 
ri"ht thumb.

The submission poses for decision the following questions:
(a) May a reservist who has been ordered to perform in­

active duty training and who sustains an injury after he has 
reached his training center but before he has actually

[page 16]

mustered for duty, as illustrated by the M eiste r case, be 
deemed to have received his injury while engaged in an in­

FEDERAL TO RT CLAIMS
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active dutv training drill within the purview of 10 USC 
6148(iW

(b) May a reservist who has reported to hir training center 
for inactive duty (and has actually mustered) nnd incurs an 
injury during a scheduled break in training drills, as illus­
trated by the Volpe case, be deemed to have received his injury 
wM-Ue engaged in an inactive duty training drill within the 
purview of 10 USC 6148(a) ?

(c) May a reservist who has reported to his training center 
for inactive duty and sustains nn injury during the period of 
a scheduled training drill but as the direct result of some 
independent activity that is not port of his training duties, as 
illustrated by the Scott case, be deemed to have received his 
injury while engaged in an A ctive  duty training drill within 
purview of 10 U SC 6148(a) ?

(d) I f  the answer to question (a), above, is in the affirma­
tive, would the answer be the 6ame in a case containing factual 
elements such as those in the case of the U.S. Marine Corps 
Sergeant discussed in 88 Comp. Gen. 841 f

(e) May a reservist who suffers a disabling injury while be­
ing transported (no reimbursement involved) by Government 
air, land or water transportation incident to the performance 
of ordered or authorized inactive duty training, to or from 
such duty, prior to muster or following the termination of 
such period of duty, be deemed to have received his injury 
while engaged in an inactive duty training drill within the 
purview of 10 USC 6148(a) ?

( f ) I f the answer to question (e), above, is in the negative, 
would the answer be the same if  the travel was authorized to 
be performed and was performed during the period of time 
assigned for the performance of the drill ?

(g) I f the answer to question (e), above, is in the affirma­
tive, would the answer be the same if the reservist were to 
incur a disabling injury while performing travel to or from 
the place of performance of inactive duty training by a means 
other than Government air, land or water transportation, 
with the express authorization of his commanding officer?

Before answering the specific questions, we consider it necessary to 
say that we do not agree with the court’s conclusion in the M eiste r 
case. The decision in that case is inconsistent with our view of section 
1 of the act of June 20. 1949, Ch. 225, J3 Stat. 201 (now 10 U.S.C. 
6148(a)) as expressed in 38 Comp. Gen. 841, that Congress intended 
to provide coverage for injuries suffered by inactive duty trainees only 
while actually performing inactive duty training. The court stated 
that it would'not attempt to “lav down a rule of general application” 
and it is clear that the court limited its decision to the particular facts 
involved in that case. The court did not indicate the degree of phys­
ical proximity “between the employee and employer” required in such 
cases and it is not clear from the court’s opinion what action it might 
take in a similar case in which some of the facts present in the M e iste r

[page 17]

case are missing. While wc did not recommend further action in the 
M eiste r case to the Department of Justice since, as a practical matter,
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we doubted that any useful purpose would be served by further pro­
ceedings, it is our view that a similar case based on facts a little more 
favorable to the Government should be vigorously defended.

In view of the fact that the court refrained from formulating a rule 
for general application in tho M e ie te r case, it should not be used as 
a precedent for favorable administrative action in any similar case.
Any claim involving facts which might be viewed as coming within 
the purview of that case should be forwarded to this Office for direct 
settlement. Question (a) is answered accordingly and question (d) 
requires no answer.

When a reservist ia ordered to inactive duty training in situations 
similar to the V olpe  and S c o tt cases, the period of training extends 
from the time the man is first mustered in until the end of his sched­
uled inactive duty training on that day. It cannot be said that 
during a scheduled lunch break ( V o lpe  case) or a time when no actual 
duty is being performed during a drill (S co tt case) the man reverts 
to his normal civilian status so as to be outside the protection of 10 
U.S.C. 6140(a) during those times. In neither of the cases described 
had the men been released from military control at the time the in­
juries were sustained. While it may not be concluded that a reservist
is employe'*, on inactive duty for the entire day on which a drill or i
drills are ^rformed, it is our view that, when a reservist is ordered 
to perform inactive training, he is so employed from the time he 
first musters in for that duty until the end o f  the ordered period of 
such duty for that day. Questions (b) and (c) are answered in the 
affirmative.

It is assumed that questions (e) through (g) are limited to situa­
tions which may raise in connection with drills or other scheduled 
inactive duty training at the member’s P^serve component unit head­
quarters. Paragraph 6002(2) of the J^nt Travel Regulations pro­
vides that a member is not entitled to travel or transportation allow­
ances for any inactive duty training at the city or town in which the 
headquarters of his Reserve component unit is located, including 
travel betweeen his home and the headquarters of his Reserve unit.
Tours of inactive duty training are for scheduled periods of time and, 
where such duty is to be performed at the headquarters of the mem­
ber’s Reesrve unit, do not include travel to and from his home and 
headquarters. Such travel, no matter whether it is accomplished by 
private or Government conveyance, is not a part of the inactive duty 
training and is outside the contemplation of 10 U.S.C. 6148. See in 
this connection 38 U.S.C. 106(d). It is our view that if Congress had 
intended to extend the benefits of 10 U.S.C. 6148 to cover a reservist 
while traveling in connection with inactive duty training at the loca­
tion of his Reserve component unit headquarters, it doubtless would 
have used appropriate language to make that intention clear. Thus, 
where a reservist was injured while proceeding to his home 65 miles 
away as the driver of a Government truck after completion of a period 
of inactive duty training, we concluded that in the absence of a show­
ing that such truck driving activity was a prescribed part of his in­
active duty training as a reservist, he was not entitled to the benefits

(page 18]
of 10 U.S.C. 3687 and 3721 which contain language similar to that 
foimd in 10 U.S.C. 6148. Accordingly, where for the mutual con-
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venience of tho member and the Government, a member it permitted 
to utilize Government transportation as a permissive passenger in 
traveling to or from his training center before or after a period of 
inactive duty training, he is not “employed” in inactive duty training 
within the me4ining of 10 U.S.C. 6148(a) while eo traveling. Ques­
tion (e) is answered in the negative ana question (g) requires no 
answer.

I t  is our view that the granting of permission to travel by Govern­
ment transportation to the drill station during a part of the period 
assigned for the performance of such drill woula not increase the 
rights of the reservist in question (e) in any way. See 82 Comp. Gen. 
554, answer to question 1. Accordingly, question (f) is answered in 
the affirmative.
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D e a r  S e n a t o r  Faiks:

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to l i a b i l i t y  
i m m u n i t y  o f  t h e  state, its e m p l o y e e s  a n d  a g e n t s ,  a n d  m e m b e r s  
o f  the A l a s k a  N a t i o n a l  Guard.

W h i l e  t r a i n i n g  o r  o n  d u t y  u n d e r  f e d e r a l  m a n d a t e ,  vhe s t a t e  
n a t i o n a l  g u a r d s  are p e r f o r m i n g  a U n i t e d  S t a t e s  G o v e r n m e n t  
a c t i v i t y .  N e v e r t h e l e s s ,  t h e r e  h a v e  b e e n  o c c a s i o n s  in 
w h i c h  states, r a t h e r  t h a n  the U n i t e d  S t a t e s ,  h a v e  b e e n  
e x p o s e d  to  t o r t  l i a b i l i t y  for i n j u r i e s  o r  d a m a g e  r e s u l t i n g  
fr o m  f e d e r a l l y  m a n d a t e d  g u a r d  a c t i v i t i e s .

In 1981, C o n g r e s s  a m e n d e d  28 U.S.C. sec. 2671 b y  a d d i n g  to
the d e f i n i t i o n  o f  " e m p l o y e e s  o f  the g o v e r n m e n t "  m e m b e r s  o f
the N a t i o n a l  G u a r d  t r a i n i n g  o r  on d u t y  p u r s u a n t  to f e d e r a l  
o r d e r  u n d e r  32 U.S.C. T h e  e f f e c t  o f  t h i s  a m e n d m e n t  w a s  to 
c l a r i f y  t h a t  the U n i t e d  S t a t e s  c o n s i d e r s  t h e  G u a r d  as a 
f e d e r a l  f u n c t i o n  d u r i n g  32 U.S.C. a c t i v i t i e s  a n d  t h a t
c l a i m s  f o r  i n j u r i e s  r e s u l t i n g  f r o m  such a c t i v i t i e s  c o u l d  
be  p u r s u e d  u n d e r  the F e d e r a l  T o r t  C l a i m s  Ac t ,  28 U. S . C .
sec. 267J— — -seq^.  I n  s p i t e  o f  t h i s  c h a n g e  in the law,
t h e r e  afee r a r e  op c a s i t m - s ^ w h e n  t h e  s t a t e  r e m e d y  is p r e­
fe r r e d  b y  an I n j u r e d — _£hirlj p a r t y  w h o  c o n s e q u e n t l y  w i l l  
hr±e a~~-cuLaim for d a m a g e s  in s t a t e  c o u r t  on  t h e  b a s i s  of
state--iaw.p T h i s  b i l l  w i l l  p r e v e n t  s u i t s  o f  t h i s  n a t u r e ,  
and a s s u r e  t h a t  p e r s o n s  i n j u r e d  or p r o p e r t y  d a m a g e d  as a 
r e s u l t  o f  f e d e r a l l y  m a n d a t e d  a n d  c o n t r o l l e d  G u a r d  a c t i v i t i e s  
w i l l  be  r e q u i r e d  to s e e k  d a m a g e s  f r o m  t h e  U n i t e d  S t a t e s  
G o v e r n m e n t .  E x i s t i n g  w o r k e r ’s c o m p e n s a t i o n  c o v e r a g e  of 
g u a r d s m e n  w i l l  n o t  be  a f f e c t e d  Jem t h i s  bill.
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Claims Report
United States Army Claims Service

Tort Claims Arising from Federally Supported National Guard Training

Joseph H. Rouse 
Chief, General Claims Division

A recent federal court ruling in Hawaii has highlighted 
issues surrounding claims arising from the performance o f 
duties by members o f the National Guard under title 32, 
United States Code, sections 316, 502, 503, 504 and 505, 
herein referred to as “ training duty claims."

For a state National Guard unit to receive federal sup­
port, all members o f the unit must enlist in or be members 
o f both the State National Guard and the National Guard 
o f the United States (N G US ), i.e., be “ Federally”  recog­
nized. Unless such a member is on active duty under 
federal orders, however, he or she remains under state con­
tro l. Thus, members on training duty that is merely 
federally supported remain under State control and are not 
employees o f the United States in the absence o f federal leg­
islation that expressly provides that the government is

responsible fo r the torts o f su^h members.1 Where the state 
has waived its sovereign immunr.y in a manner that in­
cludes the National Guard on training duty, state courts 
have ruled that suits fo r National Guard torts can lie 
against the state.2

In 1960, the National Guard Claims A ct3 was passed to 
ensure that potential claimants who lacked a remedy under 
the Federal Tort Claims Act (FTC A )4 when harmed by a 
National Guardsman would be provided a federal remedy. 
The catalyst fo r this Act was explosions at N IK E  sites 
manned by state National Guard units.5 One major omis­
sion o f the Act was that it did not provide any individual 
immunity for National Guard drivers while on training du­
ty, e.g., while on weekend d r i l l6 or at two-week training 
duty;7 the Federal Drivers A ct8 applied only to Federal

1 Levin v. United States, 381 U.S. 41 (1965).
2 Florida v. Crawford, Case No. 81-694 (Fla. 5th Dist. Ct. App.) jurisdiction declined by Fla. Sup. Ct., Case No. 62,097 (1982); Morrison v. State, 179 
N.W.2d 439 (Iowa 1970); Berk v. Ohio National Guard, Civil e;77-0287 (Ct. Claims Ohio 1978).
3 Act of Sept. 13, 1960, 74 Slat. 878, 32 U.S.C. § 715.
4 28 U.S.C. §§ 1346(b); 2671-2680 (1982).
5The impetus for passage arose following an explosion at Middletown. New Jersey NIKE site in 1959 which coincidentally was manned by active Army 
units. A t that time, however, one-half of all N IKE sites, a purely federal activity, were maintained by units of the Active Army and one-half by personnel 
from various State National Guard units (not activated into federal service), nominally called "National Guard technicians."
6 32 U.S.C. § 502 (1982).
7 32 U.S.C. § 503 (1982).
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emji'royees and extended only to Guardsmen in the active 
fe d e ra l service.

To resolve this problem, the FTCA'was amended in 1981 
to inc! ade members o f the National Guard while on train­
ing duty for claims arising on o r after 29 December 1981.9 
The National Guard Claims Act was not repealed, howev­
er, and its present use is largely limited to claims arising out 
o f noncombat activities, inasmuch as the FTCA is the pre­
emptive negligence remedy in the United States. Finally, 
when the FTCA was amended, there was no effort to im­
munize states from suits arising from the training activities 
listed above.10

The case o f Lee v. Yee" was an individi i suit against 
Sergeant Yee, a supply technician for the Hawaii National 
Guard engaged in recruiting duties under 32 U.S.C. § 503. 
On 21 April 1982, while driving a National Guard jeep, he 
rear-ended the Lee vehicle. The state suit against Yee was 
removed and dismissed pursuant to the Federal D river’s 
Act. The complaint was then amended to include the state 
and the United States, but Lee later agreed to dismiss the 
state. He also had filed an administrative claim under the 
FTCA that was not settled. In June 1984, the United States 
answered the complaint and also filed a third party com­
plaint against the state. In August 1986, a settlement in the 
sum o f S40.000 to be paid by the United States was agreed 
upon in exchange for the releases o f all parties, including 
the state, but preserved the right o f the United States to 
seek contribution from the state.

In this final phase o f the suit, Judge Fong ruled that the 
United States could sue a state in federal court under a val­
id cause o f action even if a state attempts to limit the cause 
o f action to suits in a state cou rt.12 In this case, the state 
waiver o f sovereign immunity statute expressly included 
members o f the Hawaii National Guard as employees o f the 
state. Additionally, Hawaii has adopted the Uniform Con­
tribution Among Tortfeasors Act. The state argued that the 
1981 amendments to the FTCA mandated that Yee could 
not have been a state employee pursuing his duties at the 
time o f the accident; Judge Fong saw no reason why Yee 
could not have been an employee o f both the United States 
and the state. He based his determination o f state employee 
status on a detailed analysis o f Yee’s duties as an adminis­
trative supply technician and the fact that the Governor, 
not the President, was in control. He pointed out that noth­
ing in the 1981 amendment and its legislative history 
indicated that Congress intended to immunize a state, but 
rather that the purpose was to immunize National Guard 
drivers. Because Yee was under the control o f the Governor

and, according to Judge Fong, not performing a * ederal 
t function, he awarded the United States contribution in the 

amount o f $36,000, o r ninety percent o f the settlement.11
Prior to the 1981 amendment to the FTCA, the United 

States Army Claims Service (USARCS) had an arrange­
ment with the State o f Hawaii whereunder the payments in 
"training duty claims”  would be shared equally. Such shar­
ing arrangements had been and still are authorized by 
Army regulations.14

It has been the policy o f USARCS to not actively seek 
contribution, however, but to ensure that equitable claims 
are paid without the delay that attempts to obtain state 
contribution would entail.15 Sharing costs o f administrative 
claims is practical only when a state has an existing, funded 
mechanism for paying claims generated by National Guard 
personnel on training duty.

Sharing arrangements still continue with several states 
despite the 1981 amendments and are still encouraged by 
USARCS as being in the best interests o f both parties. The 
legislative history o f the National Guard Claims Act re­
flects that such sharing was originally considered and then 
abandoned by the Adm inistration. While Judge Fong 
awarded ninety percent contribution in Lee. a share and 
share alike arrangement is more equitable in most cases. 
Exceptions more likely would be in the opposite manner, 
that is, where actual control is vested in the United States, 
as in the case with National Guard fighter planes.

The use o f federally titled but state controlled vehicles or 
aircraft for state purposes is not considered to be training 
duties and has created problems in the past. In Rhodes v. 
United States, 16 a National Guard officer was permitted to 
use a federally titled National Guard vehicle to leave sum­
mer camp to register for civilian college courses; this was 
not considered to arise from duty under 32 U.S.C. § 503. 
While this determination was made under the National 
Guard Claims Act, a similar decision could be made under 
FTCA. “ Official use”  o f a National Guard vehicle is con­
trolled by state, not federal regulations, and such use for 
recreational activities or community action projects is fre­
quently more liberal under state regulation and serves no 
training purpose. Not infrequently, a trip is made in a Fed­
erally titled vehicle or plane ostensibly for both federal and 
state purposes. In such cases, the determination as to 
whether the claim is cognizable under the FTCA or the Na­
tional Guatd Claims Act turns on whether the destination 
o f the vehicle or plane at the time o f the incident was for 
the federal purpose. The status o f the operator is not the 
key determining factor.

8 28 U .S.C . § 2679(b) ( l r a2).

9 Pub. Law No. 97-124. Such claims are now routinely processed under the FTCA. See Dcp't of Army, Reg. No. 27-20, Legal Services—Claims, chap. 4 
(18 Sept. 1970 (hereinafter AR 27-20]).
10 It is doubtful that such an amendment is constitutionally valid as National Guardsmen remain employees of the state while on training duty. In other
words, it is up to a state to provide such immunity to its National Guard while on training duty.
11 643 F. Supp. 593 (D. Haw. 1986).
12 Id. at 596 (citing United States v. California, 655 F.2d 914 (9th Cir, 1980); Lee v. Brooks, 315 F. Supp. 729 (D. Haw. 1970)).
13 Because a legislative appropriation is necessary in order for the state to pay its share, an extension until 31 July 1987 was granted before interest would be 
charged against the state.
18 See AR 27-20, para. 4-7d and 6-14.
15 It has also been the policy of USARCS to not enter a sharing arrangement "after the fact”  unless such an arrangement will apply to all future cases. Thus, 
if  a state is successfully sued in a matter that could properly fall under the FTCA or the NGCA. any arrangement to share costs would apply not only to the 
case at hand, but to future cases as well.
16 760 F.2d 1180 (11th Cir. 1985).
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Sharing arrangements may be considered even though a
‘ ate has waived immunity only to the extent, o f purchasing 
•isurance. Fo r example, where a state insures all its vehicles 

under a fleet policy, the premium costs are usually prorated 
among state agencies possessing vehicles. The National 
Guard must bear its share o f such costs for both state titled 
vehicles (usually few in number) and federally titled vehi­
cles when used on state duty. The additional costs, if any, 
o f insuring the use o f such vehicles on training duty should 
be balanced against the risk o f a successful suit against the 
state when FTCA coverage is ruled inapplicable. I f  a shar­
ing arrangement is entered into, the premium increase 
would be reduced to the extent o f the contribution made 
under the arrangement.

This article has addressed the FTCA remedy for training 
duty claims which immunizes the Natirn;.d Guard driver.

The FTCA, however, provides no immunity for states and 
in certain instances may provide no coverage. A sharing ar­
rangement will not broaden FTCA coverage to cases for 
which a state may be responsible; coverage under FTCA is 
based on scope o f employment while insurance coverage is 
based on use o f a vehicle, which can be broader than scope 
o f employment. Claims officers dealing directly with State 
National Guard agencies should develop a close working 
relationship with the designated state office to insure the ex­
peditious disposition o f claims. U tilization o f a sharing 
arrangement in appropriate cases may expedite such dispo­
sition as the state may process the claim where agreed 
upon. The actual payment o f the Army’s share must be to 
the claimant, however, and not to the state. Questions con­
cerning the foregoing should be directed to the General 
Claims Division, USARCS.

f
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(No. 51821-1. En Banc. Ju ly  31, 1986.)

Thom as L. Em sley, S r., as Personal Representative, 
e t  a l ,  R espondents, v. T h e  Army N a tio n a l 

G uard , Petitioner.
(1 ] A rm e d  S e rv ic e s  — N u t io n a l G u a rd  — T r a in in g  — S la te  o r  

F e d e ra l S e rv ic e . The  Nationa l Guard is in  the service o f the 
State during  tra in in g  exercises unless i t  has been called in to  active 
federal service pursuan t to  10 U.S.C. §§ 3495, 3500.

(2 ) G o v e rn m e n t — T o r t s  — S o v e re ig n  Im m u n ity  —  D is c re ­
t io n a r y  A c ts  —  W h a t C o n s t itu te s . A  governmental body is no t 
immune from  to r t l ia b il ity  fo r the act o f one o f its  employees unless 
the act i'b d iscretionary, i.e., unless the act results from  an exercise
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o f d iscre tion a t an executive and policymaking, ra ther than an oper­
a tiona l, level.

Callow , D ore, A nderscn, and D urham , JJ., concur by separate opin ion.

N a t u r e  o f  A c tio n : U nited S tates Army soldiers injured 
and killed by artillery negligently fired by members of the 
W ashington N ational G uard sought dam ages from  the 
Srtate.

S u p e r io r  C o u r t: T he Superior Court for Pierce C ounty, 
No. 83-2-04016-2, Thom as A. Swayze, Jr., J., on M ay 31, 
1985, refused to dismiss the action.

S u p r e m e  C o u r t:  Holding th a t the members o f the 
N ational G uard were in s ta te  service when the artillery  wan 
fired and  th a t  the shelling did not constitute a d iscre tion ­
ary ac t for which the S ta te  was im mune from to rt liability, 
the court affirms the trial court.

K e ^ ^ e th  O. E ihenberry, A tto rn ey  General, and Virginia  
O. Bi m s  and Jon P. Ferguson, A ssistants, for petitioner.

Edwards & Barbieri, by Malcolm L. Edwards and  C ath­
erine W. Sm ith ; Douglas B. E h lke  and Jam es Beard (Fred 
G. S co tt, Jr., of counsel), for respondents.

G ene S. A nderson , U n ited  S ta te s  A tto rn ey , am icus
curiae for petitioner.

«

B rachtenbach , J .—T h is  case p resen ts  the q u estio n  
w hether the  S ta te  of W ashington may be sued for to rts > 
com m itted against U nited S ta tes Army personnel by mem- ^ 
bers o f the W ashington N ational Guard. We hold th a t th e : ' 
S tate is not im m une from suit, and in so holding, we affirm 
the tria l court denial of the  S ta te 's  motion for dismissal.

On A ugust 20, 1983, five U nited S ta tes Army soldiers on 
active duty  were m arching along a public road a t  Fort 
Lewis. A howitzer shell, fired m om ents earlier by members 
of the W ashington N ational Guard as part of a training 
exercise exploded next to the road. T he explosion severely 
injured three and killed two of the Unite ' S tates Army sol-
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diers. The record contains substan tial evidence th a t the 
National G uard gunnery team  was negligent. It is alleged 
that the po in t of im pact was th ree -fou rth s  of a mile olf 
target.

The three injured servicemen and representatives of the 
estate of the two deceased soldiers filed separate- actions 
against the N ational G uard and the S ta te  of W ashington. 
After the actions were consolidated by the trial court, the 
S tate moved for dism issal under CR 12(b)(6), or, in the 
alternative, C R  56. T h e  tria l co u rt denied  the. S ta te 's  
motion and se t a tria l date. In the interim , tin's court 
granted the S ta te 's  motion for d iscretionary review of the 
trial court's denial of dismissal.

Despite lack of clarity in the m otion for dismissal and 
subsequent order, we trea t th e  trial court order denying the 
S tate 's m otion for dism issal as one based on sum m ary 
judgment. T he  trial judge, in reaching his decision, consid­
ered num erous affidavits and  depositions offered by both 
parties.- Consideration of these m aterials was necessary, 
because they presented the factual question whether the 
National G uard was in sta te  or federal s ta tu s a t the tim e of 
the incident. Such sta tus is crucial to a determ ination of 
the presence or absence of s ta te  im m unity, with which this 
appeal is solely concerned. T hus, the trial court properly 
treated the S ta te ’s motion as one for sum m ary judgm ent.

The S tate  m ain tains th a t it is im m une to su it on either 
of two theories: (1) the  N ational Guard was in active fed­
eral service a t  the tim e of the firing incident; thus, the 
State is im m une through application of the Feres doctrine 
(see Feres u. U n ited  S ta tes , 340 U.S. 135, 95 L. Ed. 152, 71
S. Ct. 153 (1950)); or (2) the N ational G uard was in sta te  
status a t the tim e of the incident, but, notw ithstanding the 
blanket waiver of to rt im m unity of RCW 4.92.090, the S tate  
is immune through fulfillm ent of the criteria announced in 
Evangelical U n ited  B rethren Church v. S ta te , 67 Wn.2d 
246, 407 P.2d 440 (1965). We hold th a t the S tate  cannot 
prevail under either theory.

The S tate  first contends th a t it is im mune to su it under

the rule announced in Feres u. U nited  S ta tes , supra. T he 
Feres doctrine prevents service personnel injured in activ i­
ties incident to m ilitary service from bringing su it against 
the federal government or fellow m em bers of the  federal 
arm ed services. Thus, for Feres to be applicable to this 
case, the National Guard m ust have been in active federal 
service rather than s ta te  service when the gunnery team  
fired the howitzer. W hether the N ational Guard is in fed­
eral or s ta te  status a t a given time is determ ined by the 
U nited S tates Constitution, the W ashington C onstitution, 
and federal iaws.

T he foundation of each s ta te 's  m ilitia, forerunner of the 
modern National G uard, is U.S. Const, a rt. 1, § 8, cl. 16. 
Clause 16 empowers the U nited S tates Congress to orga­
nize, arm  and discipline the m ilitia, b u t it specifically 
reserves to the states the  responsibility for tra ining  the 
militia.

[1 ]  T he  W ashington C o n stitu tio n  also provides for 
m aintenance of a militia. Const, art. 10, § 2 d ictates th a t 
W ashington shall m aintain a s ta te  militia in a m anner not 
incom patible with the U nited  S ta tes  C onstitu tion  and 
U nited S tates laws. Since the United S tates Constitution 
specifically reserves training of the National Guard to the 
states, and the W ashington Constitution m andates com pat­
ibility with the United S tates Constitution and with federal 
laws, the W ashington C onstitution im pliedly vests respon­
sibility for National G uard training in the state. Moreover, 
we have specifically recognized this training responsibility. 
In H upe v. Coates, 95 Wn.2d 56, 60, 621 P .2d 726 (1980), 
we said: "the Governor, as com m ander-in-chief, is in d irect 
control of and responsible for the training, condition and 
perform ance of the W ashington National Guard."

T he incident in this case occurred during a National 
G uard training exercise. N ational Guard training, under 
both the United S tates and W ashington Constitutions, is a 
s ta te  function. T hus, the N ational G uard was in s ta te  
sta tus during the subject training maneuvers unless federal 
law d ic ta ted  otherw ise. Federal law regulating  s ta te s '
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National G uard units is included in T itles 32 and 10 of the 
United S tates Code. Of these laws, 10 U.S.C. § 3495 and 10 
U.S.C. § 3500 are relevant for purposes of establishing 
w hether a National Guard un it is in federal or sta te  sta tus 
a t  a given time. Section 3495 slntes:

M embers of the Army N ational G uard of the United 
S ta tes  are not in active Federal service except when 
ordered thereto  under law.
The N ational Guard may be ordered into active federal 

service pu rsuan t to 10 U.S.C. § 3500, which establishes the 
grounds and procedures for such an order. This section 
provides, in pertinent part:

[TJhe President may call into Federal service m em bers 
and units of the Army N ational G uard of any S ta te  . . . 
in such numbers as he considers necessary to repeal fsz'c] 
the invasion (of a foreign nation], suppress . . : rebellion, 
or execute those laws (which the P residen t is unable with 
the regular forces to execute].

10 U.S.C. § 3500.
The record in this case is clear th a t no s ta te  of emergency 

existed a t Fort Lewis on A ugust 20, 1983 such as th a t con­
tem plated by 10 U.S.C. § 3500, and no "call" by the P resi­
den t had placed the  N ational G uard in active federal 
service on th a t date. T he N ational G uard was therefore in 
state status on the day in question. T he  case law i3 in 
accord: M aryland ex rel. Leuin u. U nited  S ta tes, 381 U.S. 
41, 14 L. Ed. 2d 205, 85 S. Ct. 1293 (1965) (the s ta te  gover­
nor is in charge of the N ational G uard in each sta te  except 
when the G uard is called  in to  active federal service); 
Greenwood v. D epartm en t o f M ilita ry  A ffa irs, 78 Pa. 
Commw. 480, 468 A.2d 866 (1983) (N ational Guard is in 
sta te  sta tus unless called into active federal service pursu­
an t to 10 U.S.C. §§ 3495 and 3500). Because we have de ter­
mined th a t the N ational Guard was in s ta te  status, ra ther

*

than federal service, a t the time of the training incident, we 
find the Feres doctrine inapplicable to this case.

T he S ta te  next contends th a t it cannot be sued, notw ith­
standing state  sta tus of the N ational G uard, because it

meets the criteria announced in Evangelical U nited  B re th ­
ren Church u. S ta te , supra, for reinstating to rt im m unity 
w hich'w ould otherwise be waived by RCW 4.92.090. T his 
contention also foils.

T he S tate, through its National G uard, is accused of tor- 
jtio u s  conduct. Based on concepts of sovereign im m unity, 
“ the S ta te  cannot be sued for such conduct unless it has 

waived its  im m unity to suit. O'Donoghue u. S ta te ,  66 
Wn.2d 787, 789, 405 P.2d 258 (1965).

T his S ta te  ha9 waived such im munity. In 1961 the  Legis­
lature adopted RCW 4.92.090, whi- provides (os am ended 
in 1963):

T he sta te  of W ashington, whether acting in its govern­
m ental or proprietary capacity, shall be liable for d am ­
ages arising out of its tortious conduct to the sam e ex ten t 
as if i t  were a private person or corporation.

RCW  4.92.090.
[2 ] A lthough the Legislature, through RCW 4.92.090, 

created a blanket waiver of sovereign im m unity for tortious 
conduct, we have carved out a narrow exception to the 
waiver. In Evangelical U nited Brethren Church v. S ta te , 
supra, we recognized governmental im m unity from to rt lia­
bility for discretionary acts. We reasoned th a t organized 
society requires room for basic governmental policy deci­
sions and im plem entation of those decisions, w ithout th rea t 
of sovereign to rt liability. Evangelical, a t 254.

In order th a t a decision of a governm ental official or 
agency qualify for im m unity under the Evangelical excep­
tion, four questions m ust be affirmatively answered:

(1) Does the challenged act . . . necessarily involve a 
basic governmental policy, program, or objective? (2) Is 
the questioned a c t . . . essential to the realization . . .  of 
th a t policy, program, or objective as opposed to one 
which would not change the course or direction of the 
policy, program , or objective? (3) Does the  ac t . 
require the exercise of basic policy evaluation, judgm ent, 
and expertise on the p a rt of the governm ental agency 
involved? (4) Does the governmental agency involved 
possess the requisite . . . authority  and duty  to to . . .
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the challenged a c t . . .?
Evangelical, a t  255.

The Evangelical inquiry focuses on the nature of the acts 
of a governmental agency. T he governm ental agency in this 
case is th e  N ational G uard  gunnery team , which was 
directed to lire artillery on training maneuvers, pursuant to 
order of the Governor of W ashington as com m ander-in- 
chief of the N ational Guard. Unless the actions of this gun­
nery team satisfy all four Evangelical criteria, the Evangel­
ical exception will no t immunize the S ta te  from suit .for the 
torts of the gunnery team.

The first, second, and fourth prongs of Evangelical are 
met. The challenged act (firing the howitzer) involved the 
basic governm ental objective of tra in ing  th e  N ational 
Guard. Furtherm ore, firing artillery is essential to realiza­
tion of the goal of a N ational Guard which is trained to  fire 
artillery. Finally, there has been no challenge to the gun­
nery team 's authority  to engage in this firing as part of its 
training maneuvers.

It is the th ird  question of the Evangelical test which 
cannot be answ ered affirm atively. T h a t  question  asks 
w hether the ac t perform ed by the  governm ent agency 
required a policy  evaluation. As we stated  most recently in 
M iothe v. Spokane, 101 W n.2d 307, 678 P.2d 803 (1984), 
the discretionary activity  pro tected  by the Evangelical 
exception includes only basic policy discretion. M iotke, a t 
336 (citing Mason v. B ilton , 85 Wn.2d 321, 534 P.2d 1360
(1975)). The act performed by the gunnery team  in this 
case required no policy evaluation. T he team 's job was to 
safely and effectively fire a piece of artillery. Such a job 
required th a t the gunnery team make decisions; however, 
the decisions were of the type requiring experience, care, 
and knowledge of proper procedures. As such, any decisions 
to be made by the team  were operational, not policy deci­
sions.

The gunnery team 's operational decisions are closely 
analogous to those of the city and state  police officers in

Mason v. B itton , supra. In Mason, we distinguished the 
type of discretion "exercised a t a truly executive level, to 
which im m unity was granted, from th a t discretion exercised 
a t an operational level, which, if done in n negligent fash ­
ion, would subject the governm ent to liability." M ason, a t 
328. In making such a distinction, we held th a t the decision 
o/  sta te  and city police officers to engage in a high speed 
chase which resulted in two deaths involved discretion a t 
an operational, rather than executive level. Such opera­
tional decision could not immunize the city and sta te  gov­
ernm ents from suit. Similarly, the decision of the gunnery 
team in this case regarding setting, safety-checking, and 
firing the howitzer involved an operational ra ther than  
executive level decision. Thus, under Mason, the S la te  of 
W ashington is not im m une from suit for the to rts  of its 
National Guard gunnery team.

Since the National Guard was acting in its sta te  capacity 
a t the tim e of the deaths and injuries suffered by United 
S tates Army personnel, and the S tate  is not entitled to 
im m unity under Evangelical and its progany, the S tate  of 
W ashington is not im mune to su it in this instance. Accord­
ingly, the trial court refusal to grant dismissal in favor of 
the S ta te  is affirmed.

Dolliver, C.J., and Utter , P earson, and Goodloe, J J ., 
concur.

Callow, J .—I concur in the  result. T he plaintiffs seek 
$14,575,000 from the S ta te  of W ashington in addition to 
their federal benefits.

F irs t:  If an active m em ber of the arm ed services of tiie 
United S ta tes is injured or killed by another active m em ber 
of the arm ed services of the United S tates while both are 
on duty, recovery for th a t injury or death  is lim ited by 
Feres v. U nited  S ta tes, 340 U.S. 135, 95 L. Ed. 152, 71 S. 
Ct. 153 (1950). T he Feres doctrine provides th a t United 
S tates Army personnel may recover against the United 
S tates for injuries suffered in the service only through the

July I'JflS KMSI.KY v. ARMY NATIONAL (IUARI) 4Q1
106 VVn.2d 474



482 KMSI.KY v. ARMY NATIONAL CllAlll) 
IOC Wn.2(J 04

.Inly I DM

federal com pensation system defined by sta tu te .
As stated sui Feres on page 146:

We conclude th a t the G overnm ent is no t liable under 
the Federal 'Fort Claims Act for injuries to servicemen 
where the injuries arise out o f or are in the course of 
activity incident to service. W ithout exception, the rela­
tionship of m ilitary personnel to the G overnm ent has 
been governed exclusively by federal law.
Second: If a  m em ber of the W ashington S ta te  National 

Guard is injured or killed while on duty  by another member 
of the W ashington S ta te  N ational Guar.! also on duty, the 
recovery for injury or dea th  is lim ited by W ork u. W ash­
ington N a t'l G uard, 87 W n.2d 864, 865, 557 P.2d 844
(1976), which held:

RCW 38.40.030 . . . provides the exclusive remedy for 
militiam en injured in the course of duty. T h a t ‘section 
provides th a t any officer or enlisted m an of the organized 
m ilitia, who is wounded or otherwise disabled (or his 
dependen ts  if he dies) while in active service, shall 
receive from the S ta te  "just and reasonable relief" in an 
am ount to conform as nearly as possible to the general 
schedule of paym ents and awards provided under the 
workmen's com pensation law in effect in the state  a t  the 
time of the disability  or death .
This formula for recovery may be expanded by 32 U.S.C. 

§ 318 if federal funds supported  the activity. Chapm an v. 
Belden Corp., 414 So. 2d 1283 (La. Ct. App. 1982).

T hird: If a m em ber of the W ashington S ta te  National 
G uard, while on active or train ing duty, is injured or killed 
by an active duty m em ber of the arm ed services of the 
U nited S tates, recovery for the death  or injury is also lim ­
ited by W ork v. W ashington N a t'l Guard, supra; RCW 
38.40.030. See also Layne v. U nited  S ta tes , 295 F.2d 433 
(7th Cir. 1961), cert, denied, 368 U.S. 990 (1962). Edgar u. 
S ta te , 92 Wn.2d 217, 595 P.2d 534 (1979), cert, denied, 444 
U.S. 1077 (1980), sta tes a t page 223:

In Warh, we held th a t RCW 38.40.010-.030 provides 
the exclusive remedy for N ational G uardsm en wounded, 
killed or disabled in the line of duty. In interpreting our 
sta tu tes, we noted the sim ilarity of RCW 4.92.090 to the
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federal tori claims procedure net, 28 U.S.C. §§ 2671-2(580 
(1970), and the fact th a t the federal governm ent provides 
a compensation system for members of the militnry sim i­
lar to th a t which is provided in this s ta te  for guardsm en. 
We cited Feres u. U nited S ta tes, supra, wherein the 
United S tates Suprem e C ourt had held th a t it was not 
the in ten t of Congress to provide nn additional remedy 
for those whose claims were already expressly provided 
for in another s ta tu te .

T he high court in Feres had also said tha t the  m ilitary 
activities of governm ent are so unique th a t there is no 
comparable function in the private sector and thus no 
common-law action in which a private person would he 
liable under similar circumstances.

(But see 10 U.S.C. § 2733 perm itting limited claims against 
the United S tates for personal injuries or death  caused by a 
member of the armed services incident to noncom bat ac ti­
vities.)

U nder the foregoing three illustrations (1) Army in ju re s#  
Army, (2) G uardsm an injures Guardsm an, and (3)\ A rp y%  
injures Guardsman, the general rule is lim ited recovery^ 
under a statu tory  scheme of com pensation.

T he narrow opening through which this action is allqwedL£ 
to pass is the absence of sta tu tory  directive and the chink '• 
in governmental im m unity discussed in Evangelical U nited  
Brethren Church u. S ta te , 67 Wn.2d 246, 407 P.2d 440 
(1965). In th a t case a 14-yenr-old boy in the juvenile cor­
rectional facility a t Green Hill escaped and set fire to a 
church. T he plaintiffs alleged tha t the S tate  was negligent 
and th a t the school had applied only minimal security 
measures to the boy when it knew, or should have known, 
tha t he had a propensity for setting fires. T he opinion sets 
forth the four questions which m ust be answered in the 
affirmative if the challenged act is to be classified as a d is­
cretionary  governm ental action for which the S ta te  is 
im mune from liability. T he opinion states in part:

(1) Does the challenged act, omission, or decision neces­
sarily involve a basic governmental policy, program, or 
objective? (2) Is the questioned act, omission, or decision 
essential to the realization or accom plishm ent of tha t
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policy, program, or objective as opposed to one which 
would not change the  cr> .rse or direction of the policy, 
program, or objective? \D) Does the act, omission, or 
decision require the exercise of basic policy evaluation, 
judgm ent, and expertise on the p a rt of the governmental 
agency involved? (4) Does th e  governm ental agency 
involved possess the requisite constitutional, statu tory , or 
lawful au thority  and duty  to do or make the challenged 
act, omission, or decision?

Evangelica l C hurch, a t  255. T he opinion found th a t each of 
the four questions was to be answered in the affirmative 
and th a t there was no S ta te  liability.

T he decision of the m ajority holds th a t the S tate does 
not have im m unity from su it in the case before us since the 
act of firing the 155 mm. howitzer did not require the exei- 
cise of a basic policy judgm ent (interrogatory 3 of E vangel­
ical C hurch), bu t was merely a negligent operational action 
by the G uardsm en who fired the piece. See  B arnum  u. 
S la te , 72 Wn.2d 928, 435 P.2d 678 (1967). 1 acknowledge 
tha t the negligent aiming of the artillery and its firing did 
not involve a high level discretionary act exercised a t a 
truly executive level. C h am bers-C astanes  v. K ing  Cy., 100 
Wn.2d 275, 669 P.2d 451 (1983). I agree tha t when RCW 
4.92 090 opened the door to suits against the S tate, the 
S ta le  Legislature restric ted  recovery by the m ilitia as 
noled, but did not preclude actions for injury to United 
S tates m ilitary personnel caused by N ational Guardsmen.

In any event, in the situation before us where members 
of the arm ed services of th e  U nited S ta tes have been 
injured or killed by the negligence of a member of the 
W ashington S ta te  National G uard while on training duty, 
the lim itations do not apply and the S ta le  of W ashington is 
held liable under a d irect civil su it against the S tate. T here 
is no logical justification for treating this fourth circum ­
stance , G uardsm an in jures Army, d ifferently  th$n the 
injured service person in the o ther three situations.

T he injured Army personnel involved in the case before 
us have full m ilita ry  dea th , tre a tm e n t, d isab ility  and  
d ependen t benefits available for th e ir injuries through
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Titles 10 and 38 of the U nited S ta tes Code, the sta tu to ry  
m ilitary and veterans' adm inistration  en titlem ents w h ich ' 
have been and are being provided. T here is no question b u £  
tha t the plaintiffs in th is action are en titled  to com pensa­
tion as well as sym pathy and com passion for their lc s$ ' 
However, the circum stances in this case apparen tly  weFlf 
not contem plated by the  Legislature o f the S ta te  o f W ash?' 
ington or by the Congress o f the U nited S tates. Wherfl£ 
under the three circum stances recited a person injured In? 
the service of his country would be en titled  only to  a su m j 
se t by sta tu te , in this situation , simply by virtue of tifsf 
s ta tus or insignia on his blouse, the S ta te  is required to^  
pay, in addition to the federhl benefits, as if the in ju re ^  
party  had been a civilian. Two com pensations will result.^ 
C om pare L u n d e e n  u. D e p a r tm e n t o f  Labor & In d u s ., 78 
W n.2d 66, 469 P.2d 886 (1970).

A soldier in the field serves his country a t great risk. He 
can never be fully com pensated for the risks to life r.nd 
limb th a t he undertakes. Nor can his country or s ta te  fully 
com pensate him other than  by honors and gratitude. The 
risks a soldier takes in the field are p a rt of the price he 
m ust pay for living in a free society.

I t  would be a perfect world if the plaintiffs in th is case | 
could be properly com pensated. However, it is no t proper*’ 
to com pensate them on a different basis or more generously^ 
than others who are serving in a different s ta tu s  would be*<; 
com pensated in a like situation . I concur w ith the m ajority# 
because the law does no t preclude the recovery i t  allows^ 
and makes this recovery possible. However, it appears th a t?  
this is a m atter which has dropped between the cracks an d f 
should be corrected by the Legislature.

Dore, Andersen, and D urham, J J ., concur with C allow,
J .
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* Section AS 06.C5.180 is a m e n d e d  to read:

Sec. 06.05.180. POWERS AS T R U S T E E  A U T H O R I Z E D .  Every ba nk o r g a n­

ized u n d e r  this chapter, subject to the r e s t r i c t i o n s  and limitations 

of laws and the regulations of the d e partment, may

(1) act as trustee u n d e r  any m o r t g a g e  or bond issued by the 

state, or any municipality, b o d y  p o l i t i c ^  or corporation, foreign or 

domestic, and accept and execute any m u n i c i p a l  or corporate trust not 

p rohibited by the laws of this state;

(2) accept a trust from, and e x e c u t e  a trust for a married 

wo m a n  in r e s p e c t  to the m a r r i e d  w o m a n ' s  [HER] separate property, and 

act as agent in the m a n a g e m e n t  of the p r o p e r t y  or transact any b u s i­

ness in r e l a t i o n  to the property;

(3) act u nd er the o r d e r  or a p p o i n t m e n t  of a court of compe-

jl
j| tent j u r i s d i c t i o n  including any p r o b a t e  court as guardian, receiver,

or trustee of the estate of a minor, and as depo si t o r y  of m o n e y  paid 

into court for the b e n e f i t  of any person, c o r p o r a t i o n ^  or party, and 

in any othe r fiduciary  capacity;

(A) act u n d e r  the orde r or a p p o i n t m e n t  of a court of c o m p e­

tent j u r i s d i c t i o n  i ncluding a n y  p r o b a t e  court as trustee, guardian, 

receiver or committee of the e s tate of a lunatic, idiot, spendthrift, 

person of u n s o u n d  mi nd or h a b i t u a l  drunkard, or as receiver or

-1- HCS CSSB 93(Jud)
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committee of the property or estate of any person in insolvency or 

bankruptcy proceedings;

(5) act as executor or administrator with or without the 

will annexed of the estate of a deceased person;

(6) accept and execute any legal trust, duty and power in

regard to the holding, management and disposition of any estate, real

or personal, wherever located, and the rents and profits from it, or

the sale of it, as may be granted or confided to it by a court of

competent jurisdiction including any probate court or by any person,

corporation, municipality or other authority, and is accountable to

all parties in interest for the faithful discharge of every trust, 

duty_j_ or power which it may accept;

(7) accept and execute any trust or power conferred upon it

by any person or any body politic or domestic or foreign corporation,

or any other authority, grant, assignment, transfer, devise, bequest

or otherwise, or which may be entrusted or committed or transferred to 

it by order of a court of competent jurisdiction including any probate 

court;

(8) receive, manage, hold and dispose of according to the 

terms of any trust or power any property or estate, real or personal, 

which may be the subject of any such trust or power;

(9) act as the f ! seal or transfer agent of the United

States or of any state, territory, municipality, or other body poli­

tic, and in this capacity may receive and disburse moneys, transfer, 

register and countersign certificates of stocks, bonds, or other 

evidences of indebtedness^

(10) whenever the instrument or power governing the fidu­

ciary relationship directs, requires, authorizes, or permits invest­

ment in obligations of the United States government, invest in the

HCS CSSB 9 3 ( J u d ) - 2 -



obligations, for s h o r t - t e r m  cash m a n a g e m e n t  pur poses, either directly

or in t h e  f o r m  of s e c u r i t i & s  of, or o t h e r  i n t e r e s t s  in, a money market 

mutual f u n d  o p e r a t i n g  as an open-end m a n a g e m e n t  type investment c o m­

pany or i n v e s t m e n t  trust registered u n d e r  15 U.S.C. 80a-1 - 80a- 6 A 

(Investment C o m p a n y  Act of 1 9 A 0), if

(A) the p o r t f o l i o  of the i n v e s t m e n t  c o mpany or invest­

me n t  tr ust is limited to obligations of the U n i t e d  States govern-

m e n t  and r e p u r c h a s e  agreements f u l l y c o l l a t e r a l i z e d  bv the obli-

g a t i o n s ; and

(B) the investment c o m p a n y or investme nt t r u s t’takes

d e l i v e r y of the collateral d i r e c t l y or t h r o u g h  an authorized

c u s t o d i a n .

* Sec. 2. A S  0 6 .0 5.270(a) is amended to r e a d :

(a) In a d d i t i o n  to loans and a c q u i s i t i o n s  e x p r e s s l y  authorized 

by this c h a p t e r ,  a state b a n k  may deal in, u n d e r w r i t e ,  and invest in 

for its o v m  a c c o u n t

(1) direct or guaranteed o b l i g a t i o n s  o f  the United States_j_ 

either d i r e c t l y  or in the form of s e c u r i t i e s  of, or other interests

in. an o p e n - e n d  m a n a g e m e n t  type investment c o m p a n y  or investment trust

registered u n d e r  15 U.S.C. 80a-1 - 8 0 a-64  (Investment Company Act of 

1940), if

(A) the p o r t f o l i o  of the i n v e s t m e n t  company or invest­

ment t r u s t  is limited to obligations o f  the U n i t e d  States govern­

ment a n d  r e p u r c h a s e  agreements fully c o l l a t e r a l i z e d  by the obli- 

gations; and

(B) the inv estment c o m p a n y  or i n v e s t m e n t  trust takes 

d e l i v e r y  of the c o l l a t e r a l  directl y or t h r ough an authorized 

c u s t o d i a n ;

(2) g e n e r a l  o bligation s of t h e  Sta te of Alaska and its

-3- H C S  CSSB 93(Jud)



political s u b d i v i s i o n s ;

(3) g e n e r a l  o b l i g a t i o n s  of a stat e of the U nited States or 

its p o l i t i c a l  s u b d i v i s i o n s ;

(A) r e v e n u e  o b l i g a t i o n s  of the State  of A l a s k a  or its 

political s u b d i v i s i o n s  subject to the l i m i t a t i o n  of (b) of this sec­

tion ;

(5) r e v e n u e  o b l i g a t i o n s  of a state of the U nited States or 

its p o l i t i c a l  s u b d i v i s i o n s  subject to the l i m i t a t i o n  of (b) of this 

s e c t i o n ;

(6) o b l i g a t i o n s  of i n s t r u m e n t a l i t i e s  of the U nited  States 

government i n c l u d i n g ,  but not limited to F e d e r a l  I n termediate Credit 

Banks, F e d e r a l  L a n d  Banks, the Federal N a t i o n a l  M o r t g a g e  Associati on^ 

and Banks f o r  C o o p e r a t i v e s ;

(7) c o m m e r c i a l  p a p e r  of p r i m e  or e q u i v a l e n t  quality as 

rated by a r e c o g n i z e d  n a t i o n a l  rating s e r v i c e  s u b j e c t  to the limita­

tion of (b) of this section;

(8) s e c u r e d  corpor ate o b l i g a t i o n s  r a t e d  w i t h i n  the three 

highest g r a d e s  of a n a t i o n a l  r a t i n g  service s u bject  to the limitation 

of (b) of t h i s  section;

(9) o b l i g a t i o n s  of the I n t e r n a t i o n a l  Bank for R e c o n s t r u c­

tion and D e v e l o p m e n t ^  [OR] the I n t e r - A m e r i c a n  D e v e l o p m e n t  B a n k , or the 

African D e v e l o p m e n t  Bank, subj ect to the l i m i t a t i o n  of (b) of this 

section;

(10) s t o c k  in the F e deral N a t i o n a l  M o r t g a g e  A s s o c i a t i o n  or a 

Federal R e s e r v e  Bank.

HCS CSSB 9 3 ( J u d )



F e b r u a r y  5, 1988 

M E M O R A N D U M

TO: Rep. J o h n  Sund, Chair,
H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: J o h n  H a r t l e ,  PA, . 3 j'
H o u s e  J u d i c i a r y  C o m m i t t e e  S t a f f

RE: S B  93

T h e  o n e  a m e n d m e n t  y o u  s p o n s o r e d  is t h e  i n c l u s i o n  o f  t h e  

A f r i c a n  D e v e l o p m e n t  B a n k  as a p e r m i s s i b l e  i n v e s t m e n t  b y  

A l a s k a n  b a n k s .  (Done as a f a v o r  t o  M. M i k e  M i l l e r . )  T h i s  h a s  

N O T H I N G  t o  d o  w i t h  S o u t h  A f r i c a ,  o r  A N Y  O T H E R  p o l i t i c a l  i s s u e  

in A f r i c a .  P R E S I D E N T  R E A G A N  s u p p o r t s  t h e  A f r i c a n  

D e v e l o p m e n t  Bank. D O N ' T  W O R R Y  - W E ' R E  N O T  G E T T I N G  R A D I C A L  

HE RE. L O T S  O F  S T A T E S  D O  T H I S  T h e  b a n k  s e l l s  b o n d s  to 

f i n a n c e  d e v e l o p m e n t  on t h e  A f r i c a n  c o n t i n e n t .  T h e i r  b o n d  

r a t i n g  is e x c e l l e n t  (AAA a n d  A A ) . T h i s  w i l l  a l l o w  A l a s k a n  

b a n k s  to  i n v e s t  in t h e  A f r i c a n  D e v e l o p m e n t  B a n k  IF T H E Y  

C H O O S E  T O  DO S O  - I.E. O N L Y  I F  T H E Y  S E E  IT  A S  A  G O O D  

I N V E S T M E N T . N O B O D Y  IS F O R C I N G  A N Y B O D Y  T O  D O  A N Y T H I N G .  W i l l i s  

K i r k p a t r i c ,  o f  B a n k i n g  a n d  S e c u r i t e s  D i v i s i o n ,  D e p t  of 

C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t ,  t h i n k s  t h i s  is FINE, s a y s  it 

is e n c o u r a g e d  b y  t h e  F e d e r a l  g o v e r n m e n t .
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3E IT ENAC TED B Y  THE L EGISLATUR E OF THE S TATE O F  ALASKA:

* Section 1. AS 06.05.100 is amended to read:

S e c .  0 6 . 0 5 . 1 8 0 .  POWERS AS TRUSTEE AUTHORIZED. E v e r y  b a n k  o r g a n ­
ised u n d e r  this chapter, subject to the r estrictions and limitations 

of 1.-?wr and the regulations of the department, m a y

(1) act as trustee u n d e r  any m o r t g a g e  or bond  issued by the 

state, cr auy municipality, body politic,_ or corporation, f o r e i g n  or 

domestic, and accept and execute a n y  m u n i cip al or corporate trust not 

p r o h i b i t e d  b y  the laws of this state;

(2) accept a trust from, and execute a trust for a m a r r i e d  

w o m a n  in respect to the m a r r i e d  w o m an's {HER] separate property, and 

act as agent in tha m a n a g e m e n t  of the prope r t y  or transact any b u s i­

ness in relation to the property;

(3) act u n d e r  the order o r  appointment  of a court of c o m p e­

tent j u risdicti on including any p r o bate court us guardian, receiver, 

or trustee of tho estate ox a minor, and as depository of m o n e v  paid
I

into court for the benefit of a n y  person, c o r p o r a t i o n ^  or party, and 

in any other fiduciary capacity;

(4) act u nder the order or a pp ointment of a court of compe- |
I

tent jurisdiction including any probate court as crustee, guardian, 

r eceiver or committee oi the estate of a lunatic, idiot, spendthrift, 

person of u u ocund  mind or h a b itual drunkard, or as recei v e r  or 

^OMP.^rrTPH C O P Y  “I~ KCS CSSB 93<L&C)



committee of the p r o p e r t y  or e s t a t e  of any p e r s o n  in insolvency or 

b a n k r u p t c y  proce edings;

C5) act as executo r or admini s t r a t o r  w i t h  or v i t h o u t  the 

will a n n e x e d  of the estate of a d e c e a s e d  person;

(6) accept and execute  any legal trust, duty and power in

r e g a r d  to the holding, m a n a g e m e n t  and disposi tion of any estate, real

or personal, w h e r e v e r  located, and Che rents and profits from it, or

the sale of it, as s a y  be g r a n t e d  n_ c o n f i d e d  to it by a court of

c ompetent j u r i s d i c t i o n  including any p r obat e court or by any person, 

c o r p o r a t i o n ,  m u n i c i p a l i t y  o r  o t h e r  a u t h o r i t y ,  an d  i s  a c c o u n t a b le  t o  
all parties in interest for the faith f u l  discharge of every trust, 

d u t y L or p o w e r  w h i c h  it may accept;

(7) a ccept and e x ecu te any trust or power  conferred u p o n  it

by any p a r s o n  or any b o d y  p o l itic or domestic or foreign corporation,

or a n y  other authority, grant, assignment, transfer, devise, bequest 

or otherwise, or w h i c h  m a y  be e n t r u s t e d  or comm i t t e d  or tr ansferred to 

it by order of a court of c o m p e t e n t  j u r i s d i c t i o n  including any probate 

c o u r t ;

(B) receive, manage, h o l d  and dispo se of according to the 

terms of a n y  trust or p o w e r  a n y  p r o p e r t y  or estate, real or personal,

w h i c h  m a y  b e  the subject of atty such trust or power;

(9) act ac the fiscal o r  transfer agent of the Unite d 

Statee or o f  any state, territory, municipality, or other bod y p o l i­

tic, and in this c a p acity m a y  r e ceive and disburse moneys, transfer, 

register a n d  countersign, c e rtificates o f  stocks, bonds, or other 

evidences of i n d e bt edness^

Q O )  w henever th e instr ument or power governing the f i d u - 

ciary r e l a t i onship d i r e c t s , r e q u i r e s , a u t h o r i s e s, o r permits i n v e s t­

men t  in o b l i g a tions of the U n i t e d  S t a t e s g o v e rnment. Invest in the 

HCS CSSB 93 (h 6C ) - 2 -
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obligations, for short-term cash m a n a g e m e n t  purposes, either directly  

or in the foria of securities of, or o t h e r  interests lit, a m o n e y  m a r k e t

mutual fund operating as an ooen-end m a n a g e m e n t  type investment coa- !I

pany or investment trust registered u n d e r  )5 U.S.C. 30a~? - 30a-64 

(Investment Company Act of )940). if

(A) the p o r t f o l i o  of the in v e s tm ent company  or i n v e s t­

ment trust is limited to obligat ions of tho U n ited States g o v e r n­

ment and repurc hase agreements fully collat e r a l i s e d  b y  the obli- 

gations; and

( B )  t h e  in v e s tm e n t  ec rapany o r  in v e s tm e n t  t r u s t  t a k e s  
delivery of the collateral d i r ectly or through an auth or i s e d  

c u s t o d i a n .

Sec. 2. AS 06.05.270(a) i3 a m ended to read:

(a) In addition to loans and acq uis i t i o n s  express ly authorized j 

b y  this chapter, a state b a n k  m a y  deal in, underwrite, and invest in 

for i t 3  own account

(1) direct or g u a r a n t e e d  obliga t i o n s  of the United S t a t e s ^  

either directly or in the form of securities or, or other interests

In, an opcn-end managem ent type investm ent company or investment truot

regist ered u n d e r  )5 U.S.C. 80a-1 - 8 0 a - 6 4 (Investment C o m pany Act of 

7940), if

(A) the, portf olio of the investment  company or i n v e s t­

m e nt trust is limited to obligation s o f  the U nite d States g o v e r n­

men t  and repurchase a g r e ements fully c o l l ater alized by the o b l i­

gations; and ---------------

(?) the investment company or investment trust takes 

delivery of the collateral d i r ectly or t h r o u g h  an authorize d

I

c u s t o d i a n ;

(2) general obligations of the State of Alaska and its

-3- KCS CSSB 9 3 (LEC)
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political subdivisions}

(3) g e ner al obligati ons of a state of the U n i t e d  States or 

its political subdivisions;

(4) revenue obligations of the State of A l a s k a  or its 

political subdivisions subject to the l imitati on o f  (b) of this s e c­

tion;

(5) revenue o b l i g a t i o n s  of a state of the U n i t e d  States or 

its political subdivisions subject to the limitation of (b) of this 

section;

(6) obligations of instrumentalities of the United States

govern ment including, but not limited to F e d e r a l  I n te rmediate Credit I
i

Banks, F e d e r a l  bar,a Banks, the Federal N a t i o n a l  M o r t g a g e  A s s o c i a t i o n ^  | 

and Banks for Cooperatives;

(7) conusor c is 1 p a p e r  of prime or equivalent q u a lity as 

rated by a rec ognised national rating s e rvic e subject to the limita-
»

tian of (b) of this section; j
!

(3) secured corporate o bligation s rated w i t h i n  the three !

i
highest  grades of a national rating service subject to the limitation i 

of (b) of this section;

(9) obligations of the Internation al B a n k  for R e c o n s t r u c­

tion and D e v e l o p m e n t  or the I n t e r-Am erican Develo p m e n t  Bank subject to 

the limitation of (b) of this section;

(10) stock in the Federal Nat io n a l  M o r t g a g e  A s s o c i a t i o n  or a 

Federal R e s erve  Bank.

ECS CSSB 93 (L& C ) - 4 -  P P IW lfiT E E  UOPY i



O f f e r e d  in the S E N A T E  By D u n c a n

TO: CSSB 9 3 ( J u d i c i a r y )

P a g e  2, line 29, to p a g e  3, line 1:

D e l e t e  "w i t h  the a p p r o v a l  of the t r u s t o r "

P a g e  3, line 1, f o l l o w i n g  " o b l i g a t i o n s " :

I n s e r t  " , for s h o r t - t e r m  cash m a n a g e m e n t  p u r p o s e s , "

Pa g e  3, line 2, f o l l o w i n g  " i n ,":

I n s e r t  "a m o n e y  m a r k e t  m u t u a l  fund o p e r a t i n g  as"
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Washington Square 1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036-5339

J a n u a r y  13, 1986

David J. Aronolsky 
(202) 857-6054

The H o n o r a b l e  M i k e  M. Miller 
Alaska House of R e p r e s e n t a t i v e s  
State Capitol  
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e  Miller:

On b e h a l f  of the A f r i c a n  Develo pment Bank, I am 
writing both to t h a n k  you for introducing House Bill 277 last 
year to q u a l i f y  the Bank's securities  for investment by 
certain s t a t e - r e g u l a t e d  investors; and also to inform you 
that I am p r e p a r e d  to come to Juneau to work with you 
p e r s o n a l l y  to get t h i s  bill enacted whenever you advise me 
that my p r e s e n c e  t h e r e  would be helpful. If you can secure a 
Commi t t e e  h e a ri ng d a t e  on the bill and let me know at least 
72 hours in a d v a n c e  of that date, I should be able to get 
there w i t h o u t  d i f f i c u l t y  to testify.

To bring you up to date on the Bank's activities, we 
have thus far o b t a i n e d  enac tment of this legislation in the 
following states:

1 . A r i z o n a 9. Maryland 17. Oregon
2. A r k a n s a s 10. Ma s s achuse tts 18. Rhode Island
3. C a l i f o r n i a 1 1 . M i n n e s o t a 19. Tennessee
4. C o n n e c t i c u t 12. Missouri 20. Texas
5. F l o rida 13. Nevada 21. Virgini a
6. G e o r g i a 14. N e w  Jersey 22. Washin gton
7. Illinois 15. N e w  York
8. Lo u i siana 16. North Carolina

In addition, this l e g i s l a t i o n  only recently passed both 
Houses in Iowa and c u r r e n t l y  ciwaits the Governor's s igna t u r e  
there; while we h a v e  obt ai n e d  legal opinions in M i c h i g a n  that 
no such l e g i s l a t i o n  is necessary. Also for your information, 
the Bank c o n d u c t e d  its first United States bond issue this 
past N o v e m b e r  with g r e a t  success as seen in the enclosed  
Prospectus, and c u r r e n t l y  projects a second issue in the fall

Telephone: (202) 857 -6000  Cable: ARFOX Telex: WU 892672 ITT 440266 Telecopier: (202) 857-6062
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Arent, Fox, Kintner, Plotkin &  Kalin

The Hono rable Mike M. Miller 
J a n u a r y  13, 1986 
Page 2

of this year. We hope to add A laska to the a b o v e  state list 
by that time.

I understa nd that House Bill 277 may have become 
involved to some e xten t with the South A f r i c a  d i v e s t i t u r e  
issue even t h o u g h  the two are c o m p l e t e l y  separate. I would 
m e r e l y  p oint  out that South A f r i c a  is not a Bank M e m b e r  nor 
is it likely to become one in the near future. A l t h o u g h  the 
Bank has no p o s i t i o n  on or invol v e m e n t  with d ivest i t u r e ,  I 
would also point out that regardle ss of w h ether A l a s k a  passes 
a d i v e s t i t u r e  law, by enacting  Bank l e g i s l a t i o n  you will be 
p e r m i t t i n g  s t a t e - r e g u l a t e d  investors to invest in economic 
d e v e l o p m e n t  ac tivi t i e s  el sew h e r e  in Africa.

P lease do not h e s i t a t e  to call me at work 
(202-857-6054) or at home (703-532-4382) if I can p r o v i d e  you 
with a ddit ional m a t e r i a l s  and i nformati on on this matter. I 
thank you for your c o n s i d e r a t i o n  and look forward to hearing 
from you soon.

Enclosure



REPRESENTATIVE MIKE MILLER

MEMD: January 28, 1986

TO: Members, House Special Corrmittee on State Loans

FROM: Rep. M.M. Miller

RE: HB 277, "An Act Authorizing Investments in the African
Development Bank by certain entities".

I was asked to sponsor this legislation to allow state chartered 
financial institutions and insurance companies the opportunity to in­
vest in the African Development Bank. Presently, investments are 
allowed in the International Bank for Reconstruction and Development 
(VJorld Ban};) and the Inter-American Development Bank under 
AS 06.05.270 (a)(9) and under AS 21.21.120-130.

The Ban}; was created in 1964 and until 1982 limited its membership 
to African countries. Today, in addition to fifty African countries, 
not including South Africa, its membership includes the U.S. and 16 
other countries, primarily Canada, Japan and most of the countries of 
Western Europe.

The Ban!; provides a principal source of economic development pro­
jects on the African continent. It finances these projects through 
the sale of its securities in the world's capital markets.

The three principal American bond rating services have given the 
securities of the African Development Bank two triple A  and one double 
A ratings.

This legislation should be non-controversial since it doesn't re­
quire investment in the Bank's securities, but only allows it. The 
effort to secure this legislation has been supported by President 
Reagan, Treasury Secretary Donald Regan, and by Black political leaders 
nation-wide. As of this date 23 states have enacted legislation similar 
to that proposed in HB 277, including California, Massachusetts, New 
York, Texas and Washington.

I ask your support for this bill.

A L A S K A  STATE LEGISLATURE j u n m u°a u s k a  99BII



Senate Bill 93 p r o pose s two st atutory a mendments 
to Alaska banking laws.

Amendment to AS 06.05.180.

The p roposed amendment to AS 06.05. 1 8 0 ( 1 0 )  provides 
that w h e r e  an Alaska d o m i c i l e d  bank or n ational bank 
holds assets under a trust agreement, that said assets 
can be invested in shares of a "money m a r k e t  m utual fund" 
limited to short term U.S. T r e a s u r y  ob ligations.

Reason for Amendment.

In the course of its ex amin a t i o n  of nation al banks 
and trust departments, the U.S. Office of the C omptroller 
of the Cur rency has co nstrued trust i n strumen ts that p e r­
mit or require investments in U.S. O b l i g a t i o n s  not to 
a u t h o r i z e  inv estments in money m a r k e t  funds limited to 
short term U.S. T r e a s u r y  Obligations. The regulations of 
the O ffice of C o m p t r o l l e r  of the C u r r e n c y  a p p l i c a b l e  to 
f i d u c i a r y  activitie s provides that funds held by a n a t i o n a l  
bank, in a fi duciary capacity, shall be invested in 
a c c o r d a n c e  with'the instrument e s t a b l i s h i n g  the f i d u cia ry 
r e l a t i o n s h i p  and local law. In m a k i n g  their own i n t e r p r e­
tation of state law, the Office of C o m p t r o l l e r  of the 
Currency has c o n s i s t e n t l y  r e j e cted c o n t r a y  views of local 
bank c o u n s e l  a n d  has required  n a t i o n a l  banks in some 
states to remove their assets from the money m arket 
mutual funds, with a subsequent loss to the bank s u n d e r­
lying a c c o u n t  of the c o s t - e f f e c tiveness, c o n v e n i e n c e  and 
liquidity a f f o r d e d  by the trust. The Office of the 
C o m p t r o l l e r  of the C u r rency n o n e t h e l e s s  has said that it 
will yield on the issue in the event of a p p r o p r i a t e  
state legislation action. The d e c i s i o n  of the O f f i c e  of 
the C o m p t r o l l e r  to yield to c l a r i f y i n g  legislation has 
p r o mpted i n trod uction of legislation s i m i l a r  to the p r o­
posed a m e n d m e n t  to AS 06.05. 1 8 0 ( 1 0 )  in many states.

S i mil ar legislation has now been a d o p t e d  by twenty 
(20) states: Alabama, California, Connecticut, Florida,
Georgia, Illinois, Iowa, Kansas, Kentucky, Louisiana, 
Massachusetts, Minnesota, Missouri, New Jersey, New Yor k 
North Carolina, Oklahoma, Ohio, Texas & Virginia.



Amendment to AS 06.05.270.

The proposed amendment to AS 0 6 . 0 5 . 2 7 0 ( a ) ( 1 )  f o r­
mal i z e s  the position taken by the D i r e c t o r  of 3anking for 
the State of Alaska which allows A laska d o m i c i l e d  banks to 
in v e s t  their own assets in money m a r k e t  mutual funds 
which are limited to short term U.S. T r e a s u r y  Obligations.

Reason for Amendment. Senate Bill 93.

1) Formalizes statutory amendment, the practice 
c u r r e n t l y  a u t h o r i z e d  by the State of Ala ska's D i r e ctor of 
Banking  and 2) clarifies existing law.

i

i



SB 93: "An Act r e la t in g  to investments by f in a n c ia l  i n s t i t u t i o n s . "

The Department o f Commerce and Economic Development supports th is  b i l l  
i f  amended in the fo l lo w in g  manner. Page 2 l in e  29 a f te r  government 
in s e r t  "w ith  approval o f the t r u s t o r ( s ) ,  . . . . "

Section 1 o f the b i l l  allows a t ru s te e  o f a bank to  in ve s t in  a mutual 
fund made up o f  government s e c u r i t ie s  when the t r u s t  customer o f the 
bank grants a u th o r i ty  f o r  the tru s te e  to in ve s t in  government 
s e c u r i t ie s .  This p ro v is io n  expands the t r u s t  power beyond th a t  o f  the 
t ru s te e  agreement w ithou t a llow ing  the t r u s to r  to  make the determ ination  
as to  whether th is  investment accords w ith  the t r u s to r s '  wishes. I f  the 
bank's t r u s t  customer gives the bank f id u c ia r y  freedom to inves t in  
government s e c u r it ie s  the t ru s te e  o f the t r u s t  should do ju s t  th a t .  As 
SB 93 is  now w r i t te n ,  i f  the bank customer d id not want government 
s e c u r i t ie s  in the form o f shares in a mutual fund the t r u s t  agreement 
would have to so s ta te .  There are a numoer o f  reasons why a t r u s to r  
might choose not to  have the tru s te e  in ve s t in mutual funds, one o f 
which is  th a t  the t r u s to r  ends up paying double fees fo r  the investment, 
one fo r  the t ru s te e  a d m in is tra t io n  cos t and another f o r  mutual fund 
management fees.

The department favors Section 2 o f the b i l l  as w r i t te n .  This section 
allows bank management to in v e s t ,  as p a r t  o f  the bank's investment 
p o r t f o l i o ,  mutual funds as long as the mutual fund l im i t s  i t s  p o r t f o l i o  
to  legal investments. This allows a small f in a n c ia l  i n s t i t u t i o n  the 
a b i l i t y  to  have g rea ter use o f e xp e rt ise  o f  the mutual fu n d 's  managers, 
thus, d iv e r s i f y in g  some market r i s k .

This b i ’ l w i l l  have no a f fe c t  on the program o f re g u la t in g  f in a n c ia l  
i n s t i t u t io n s  nor w i l l  i t  have a f i s c a l  impact.

Anthony Smith, Commissioner 

DATE;
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A M E N D M E N T

O f f e r e d  in the S E N A T E  By D u n c a n

TO: C S S B  9 3 (Judiciary)

P a g e  2, line 29, to p a g e  3, line 1:

D e l e t e  "w i t h  the a p p roval of the t r u s t o r "

Page 3, line 1, f o l l o w i n g  "o b l i g a t i o n s " :

I nser t " , for s h o r t - t e r m  cash m a n a g e m e n t  p u r p o s e s , "

Page 3, line 2, f o l l o w i n g  " i n ,":

Insert "a m o n e y  m a r k e t  m u t u a l  fund o p e r a t i n g  as"
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(10) w h e n e v e r  the instrument or power gov erning the

f i d u c i a r y  r e l a t i o n s h i p  directs, requires, authorizes, or 

p e rmi ts i n v e s t m e n t  in obligation s of the United States 

govern m e n t ,  w-j-th— a-por-ova-l— of— £he-±ru-S-to.r , invest in the 

obliga t i o n ,  for short term cash m a n a g e m e n t  purposes 

e i t h e r  d i r e c t l y  or in the form of s ecuri ties of, or other 

i n t e r e s t s  in, a m o n e y  m a r k e t  m u t u a l  fund o p e r at ing as an 

o p e n - e n d  m a n a g e m e n t  type in vestment c o m p a n y  or i n v e s t m e n t  

trust r e g i s t e r e d  under 15 U.S.C. 80a-l - 8 0a-64 (Investment 

Co m p a n y  Act of 1940), if

(A) the p o r t folio of the i n v e s t m e n t  company or 

i n v e s t m e n t  trust is limited to o b l i g a t i o n s  of the United 

States g o v e r n m e n t  and r e p u r c h a s e  a g r e e m e n t s  fully c o l l a t­

era l i z e d  b y  the obligations; and

(B) the in vest m e n t  c o mpany or i n v e s t m e n t  trust 

takes d e l i v e r y  of the c o l l a t e r a l  d i r e c t l y  or through an 

a u t h o r i z e d  custodian.

v /
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IN THE SENATE BY THE J U D I CIARY COMMITTEE

H O U S E  CS F O R  CS F O R  SENATE BILL NO. 102 (Judiciary)

IN THE LEGISL A T U R E  OF THE STATE OF A LASKA  

F I F T E E N T H  LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An A c t  relating to reports of missing persons; and

creati ng a missing persons information c l e a r i n g­

house ."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 18.65 is amended by adding n e w  sections to read:

A R T ICLE 7. M I S S I N G  PERSONS INFORMATION CLEARINGHOUSE.

Sec. 18.65.600. MISSING PERSONS INFORMATION CLEARINGHOUSE.

There is in the D e p a r t m e n t  of Public Safety the m i s s i n g  persons i n f o r­

ma t i o n  clearinghouse.

Sec. 18.65.610. DUTIES OF M I S S I N G  PERSONS INFORMATION C L E A R I N G­

HOUSE. (a) The m i s s i n g  persons informat ion clearinghouse is e s t a b­

lished as a central repository of informati on regarding m i s s i n g  p e r­

sons .

(b) The clearinghouse shall

(1) e s t a b l i s h  w it hin the state a system and appropriate

procedures for communic ation of information regarding m i s s i n g  persons;

(2) collect, maintain, and disseminate accurate and c o m­

plete information on m i s s i n g  persons for the purpose of identifying, 

locating, and returning  them;

(3) provide for exchange of information on missing  persons 

w i t h i n  the state;

(4) cooperate with private citizens, local law enforcement 

agencies, and other state and federal agencies in investigations c o n­

cerning missing persons;

O r i g i n a l  s p o n s o r s :  F a i k s ,  U e h l i n g
and S zymansk i

- 1 -  HCS CSSB 10 2 ( J u d )



(5) provide training and a s s i s t a n c e  to law e nforcement

agencie s to promote effective use of the clearinghouse.

Sec. 18.65.620. DUTY OF L A W  E N F O R C E M E N T  AGENCIES. In a ddition 

to the requirements of AS 47.10.141 r e g a r d i n g  reports of m i s s i n g

minors, a local or state law e n forcement  a g e n c y  shall submit to the

cleari n g h o u s e  all missing person reports r e c e i v e d  by the law e n f o r c e­

men t  a gency that relate to a person who is not located w i t h i n  48 hours 

after the first report concerning that p erson w a s  filed.

Sec. 18.65.630. MEDI CAL AND D E N T A L  RECORDS OF M I S S I N G  PERSONS, 

(a) W h e n  a person files a report of a m i s s i n g  person w i t h  a law 

e n f o r c e m e n t  agency or with the clearinghouse, a f o r m  a utho rizing the 

r e l e a s e  of medical and dental records to the law enforcement agency 

and to the clearinghouse shall be supplied to the family, n e x t  of kin, 

or legal guardian of the missing person. The family, next of kin, or 

legal guardian of the missing person m a y  complete the r e leas e form and 

d e liv er the release form to the p h y s ician or dentist of the missing 

person. The p hysician or dent- ;t w h o  receives a release form  signed 

b y  the family, next of kin, or legal g u a r d i a n  of the m i s s i n g  person 

shall release to the law enforcement agen cy and the clearinghouse only 

that informatio n that is necessary to identify the missin g person.

(b) When the family, next of kin, or legal gu ard i a n  of a missing 

p e r s o n  cannot be located or does not exist, a law enforcement agency

m a y  execute a w r i t t e n  declaration stating that an active investigation 

is b e i n g  conducted and that medical and dental records are required 

for the exclusive purpose of furthering the investigation. N o t w i t h­

standing AS 09.25.120 and AS 17.30.155, the d e c l a r a t i o n  signed by a 

pe a c e  officer u n d e r  this subsection is s u f f i c i e n t  authority for the 

p h y s i c i a n  or dentist to release information n e c e s s a r y  to aid in the

i d e n t i f i c a t i o n  of the missing person. The p h y s i c i a n  or dentist may 

HCS CSSB 102(Jud) -2-
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only r e lease  that information that is n e c e s s a r y  to identify the m i s s­

ing person.
(

(c) Medical and dental records o b t a i n e d  u n d e r  this section shall
I

be p r o v i d e d  to the clearinghouse.

(d) W h e n  a miss ing person is found, the law enf orcement agency 

and the clearinghouse shall destroy all r e c o r d s  in their files o b­

tained u nder this section.

Sec. 18.65.640. REPORTS UPON F I N D I N G  A  M I S S I N G  PERSON. A  person 

w h o  has filed a missing person report w i t h  the clearin ghouse or a law 

enforc e m e n t  agency shall immediately n o t i f y  the clearinghouse or the j 

law enf orc e m e n t  agency when the location of the m i s s i n g  person is , 

determined.

Sec. 18.65.650. CIVIL PENALTY. T h e  c o m m i s s i o n e r  of public 

safety, or a person designated by the c o m m i s s i o n e r  of public safety, 

ma y  file a civil complaint in the dist rict court to enforce AS 18.65.- 

640. A  p e r s o n  who fails to comply w i t h  AS 18.65.640 is subject to a 

civil fine of not more than $1,000.

Sec. 18.65.660. DEFINITION. In AS 18.65.600 - 18.65.660 "clear- 

inghouse" means the missing persons i n f o r m a t i o n  clearinghouse  e s t a b­

lished in AS 18.65.600.

* Sec. 2. AS 18.60.170 is amended to read:

Sec. 18.60.170. REPORT AND I N V E S T I G A T I O N  OF DISAPPEARANCE. The

c o m m i s s i o n e r  of public safety or a des ig n e e  shall file each n o t i f i c a­

tion of disappearance with the m i s s i n g  p e rso ns inf ormation c l e a r i n g­

house u n d e r  AS 18.65.620 [IN A L P H A B E T I C A L  O R D E R  IN THE OFFICE OF THE 

C O M M I S S I O N E R  O R  D E S I G N E E ] , and shall n o t i f y  the peace officer in the 

district w h e r e  the disappearance occur r e d  o r  in the n e ar est districts 

wh e r e  there is a peace officer to mak e an i n v e s t i g a t i o n  regarding the

disappearance. If the circumstances g i v e  reas onable grounds for

-3- HCS CSSB 102(Jud)
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suspicion that a m u r d e r  has been committed or that a p e r s o n  has met 

w i t h  foul play, the pea ce o f f i c e r  shall report all the facts to tht 

district attorney in the peace officer's district or the assistanl 

district attorney l iv ing n e a r e s t  the place w h e r e  the peace office: 

resides. The district a t t orn ey or the assistant district attorne; 

shall assist and advise the peace officer in the investigation.

* Sec. 3. AS 4 7 .10. 1A 1 (a) is a m e n d e d  to read:

(a) Upon rece i v i n g  a request to locate a m i n o r  evading thi 

m i n or's legal custodian or to locate a m i n o r  otherwise missing, a lai 

enforcement agency shall m a k e  reasonable efforts to locate the mino: 

and shall immediately c o m plete a m i s s i n g  person's report  containinj 

information n e c e ssary for the identi fication of the minor. As soon a: 

practicable, but not later than 24 hours after completing the report 

the agency shall tr ansmit the report for entry into the A l a s k a  Publii 

Safety Information N e t w o r k  and the N a t i o n a l  Crime Inform ation Cente: 

computer system. The r e port shall also be submitted to the missin; 

persons information c l e a r i n g h o u s e  u n d e r  AS 18.65.620. As soon a: 

practicable, but not later than 24 hours after the agency learns tha 

the m i n o r  has been  located, it shall request that the Departmen t o. 

Public Safety and the Federal Bureau  of Investigation r emove th- 

inform ation from the c o m pu ter systems.

HCS CSSB 1 0 2 ( J u d ) - 4 -
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May 1 6 , 1987

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  J o h n  Sund, C h a i r m a n
H o u s e  Finance Committee

FROM: S e n a t o r  J a n  Faiks
P r e s i d e n t  of the Senate

SUBJECT: B a c k g r o u n d  on Senate Bill 102
A n  A c t  r e l at ing to reports of m i s s i n g  persons; 
a n d  crea t i n g  a m i s s i n g  persons i n f o r m a t i o n  
c l e a r i n g h o u s e .

T h e  Senate J u d i c i a r y  Co mmittee Substitute to S e n a t e  Bill 102 
has been r e f erred t o  y o u r  committee for consideration. The 
p u r p o s e  of this b i l l  is to e s t a blish a statewide  s ystem for 
h a n d l i n g  infor m a t i o n  about m i s s i n g  persons.

The locating of m i s s i n g  person s has been  h a m p e r e d  in the state 
b y  the lack of c o n s i s t e n t  proc ed u r e s  for receiving, p r o c e s s i n g  
and sharing i n f o r m a t i o n  about lost persons. E a c h  law e n f o r c e­
men t  agency seems to h a v e  its own  m e t h o d  for h a n d l i n g  reports 
of m i s s i n g  persons, for d e a l i n g  w i t h  relatives o f  t h e  victim, 
and for c o o r d i n a t i n g  search efforts w i t h  others.

Often, this lack of consi s t e n c y  has resulted in u n d u e  expense  
t o  the g overnment and needless a n x iety  for friends and relatives. 
T h e  p r obl em is a g g r a v a t e d  b y  the vastness of o u r  state. A  
b o d y  w ashed up on the shores of the Bering Sea is n o t  m a t c h e d  
w i t h  a missing p e r s o n s  report filed in Ketchikan. V i l l a g e  
officials c o n t i n u e  to investigat e the d i s a p p e a r a n c e  of a 
t e e n a g e r  long a f t e r  she has b e e n  found by a u t h o r i t i e s  in 
Fairbanks.



By creating a central repository for collecting and handling 
information about missing persons, Senate Bill 102 should 
relieve these problems.

Senate Bill 102 proposes the following:

Section 1. Amends AS 18.65 (Police Protection) by adding AS
18.65.600 - 18.65.660.

Sec. 18.65.600. MISSING PERSONS INFORMATION CLEARINGHOUSE. 
Establishes the Missing Persons Information Clearinghouse.

Sec. 18.65.610. DUTIES OF MISSING PERSONS INFORMATION CLEARINGHOUSE. 
Requires the Clearinghouse to create a statewide system for 
handling information about missing persons. The Clearinghouse 
will collect and disseminate this information throughout 
Alaska. It will communicate with the National Crime Information 
Center about missing persons cases, and will train officials 
on how to best use the Clearinghouse.

Sec. 18.65.620. DUTY OF LAW ENFORCEMENT AGENCIES. Places a 
duty on all law enforcement agencies to send to the Clearing­
house all reports of missing persons who have not been found 
within forty-eight hours.

Sec. 18.65.630. MEDICAL AND DENTAL RECORDS OF MISSING PERSONS. 
Allows agencies to obtain medical and dental records that will 
help identify bodies. If relatives of the missing persons are 
available, these records cannot be obtained by a government 
agency unless they are requested by family members. If no 
relatives are available, the law enforcement agencies can 
obtain records on their own initiative. When the agencies 
obtain these records, they must forward them to the Clearing­
house. Upon the location of the missing person, the law 
enforcement agency and the clearinghouse shall destroy all 
records in tlieir files.

Sec. 18.65.640. REPORTS UPON FINDING A MISSING PERSON.
Requires a person who files a missing person report to notify 
the clearinghouse or law enforcement agency once the person 
who has been reported missing has been found.

Sec. 18.65.650. CIVIL PENALTY. Failure to notify the Clear­
inghouse or law enforcement agency when the missing person is 
found may be punishable by a civil fine of not more than 
$1,000.

Section 2 REPORT AND INVESTIGATION OF DISAPPEARANCE. Amends 
AS 18.60.170 which deals with procedures for handling missing 
persons reports within the Department of Public Safety. This 
section adds the additional duty of filing these reports with



t h e  Clearinghouse. If m u r d e r  or foul p l a y  is s u s p e c t e d  in a 
case, a r eport m u s t  b e  filed w i t h  t he d i s t r i c t  attorney.

Se c t i o n  3. A m e n d s  AS 47.10.141(a) to r e quire  the filin g of 
r e p o r t s  of m i s s i n g  minors w i t h  the Clearinghouse.

A  s i m i l a r  bill was p ass ed b y  the Senate d u r i n g  the last 
session, but time ran out b ef ore it was able to get t h r o u g h  
the l e g i s l a t i v e  process.

I w o u l d  appr ec i a t e  the committee's c o n s i d e r a t i o n  of this bill 
at its e a r l i e s t  convenience. S hould y ou n e e d  additional  
information, p lea se let me know.

T h a n k  you.
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MEMORANDUM

TO:

FROM:

SUBJECT:

Representative Fran Ulmer, Chairman 
House State Affairs Committee

. / V vSenator Jan Faiks 
President of the! Sent

Background on Senat# M i l  102 
An Act relating to reports of missing persons; 
and creating a missing persons information 
clearinghouse.

The Senate Judiciary Committee Substitute to Senate Bill 102 
has been referred to your committee for consideration. The 
purpose of this bill is to establish a statewide system for 
handling information about missing persons.

The locating of missing persons has been hampered in the state 
by the lack of consistent procedures for receiving, processing 
and sharing information about lost persons. Each law enforce­
ment agency seems to have its own method for handling reports 
of missing persons, for dealing with relatives of the victim, 
and for coordinating search efforts with others.

Often, this lack of consistency has resulted in undue expense 
to the government and needless anxiety for friends and relatives. 
The problem is aggravated by the vastness of our state. A 
body washed up on the shores of the Bering Sea is not matched 
with a missing persons report filed in Ketchikan. Village 
officials continue to investigate che disappearance of a 
teenager long after she has been found by authorities in 
Fairbanks.

OUT OF SESSION
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By creating a central repository for collecting and handling 
information about missing persons, Senate Bill 102 should 
relieve thise problems.

Senate Bill 102 proposes the following:

Section 1. Amends AS 18.65 (Police Protection) by adding AS
18.65.600 - 18.65.660.

Sec. 18.65.600. MISSING PERSONS INFORMATION CLEARINGHOUSE. 
Establishes the Missing Persons Information Clearinghouse.

Sec. 18.65.610. DUTIES OF MISSING PERSONS INFORMATION CLEARINGHOUSE. 
Requires the Clearinghouse to create a statewide system for 
handling information about missing persons. The Clearinghouse 
will collect and disseminate this information throughout 
Alaska. It will communicate with the National Crime Information 
Center about missing persons cases, and will train officials 
on how to best use the Clearinghouse.

Sec. 18.65.620. DUTY OF LAW ENFORCEMENT AGENCIES. Places a 
duty on all law enforcement agencies to send to the Clearing­
house all reports of missing persons who have not been found 
within forty-eight hours.

Sec. 18.65.630. MEDICAL AND DENTAL RECORDS OF MISSING PERSONS.
Allows agencies to obtain medical and dental records that will 
help identify bodies. If relatives of the missing persons are 
available, these records cannot be obtained by a government 
agency unless they are requested by family members. If no 
relatives are available, the law enforcement agencies can 
obtain records on their own initiative. When the agencies 
obtain these records, they must forward them to the Clearing­
house. Upon the location of the missing person, the law 
enforcement agency and the clearinghouse shall destroy all 
records in their files.

Sec. 18.65.640. REPORTS UPON FINDING A MISSING PERSON.
Requires a person who files a missing person report to notify 
the clearinghouse or law enforcement agency once the person 
who has been reported missing has been found.

Sec. 18.65.650. CIVIL PENALTY. Failure to notify the Clear­
inghouse or law enforcement agency when the missing person is 
found may be punishable by a civil fine of not more than 
$1,000.

Section 2 REPORT AND INVESTIGATION OF DISAPPEARANCE. Amends 
AS 18.60.170 which deals with procedures for handling missing 
persons reports within the Department of Public Safety. This 
section adds the additional duty of filing these reports with



the Clearinghouse. If murder or foul play is suspected in a 
case, a report must be filed with the district attorney.

Section 3. Amends AS 47.10.141(a) to require the filing of 
reports of missing minors with the Clearinghouse.

A similar bill was passed by the Senate during the last 
session, but time ran out before it was able to get through 
the legislative process.

I would appreciate the committee's consideration of this bill 
at its earliest convenience. Should you need additional 
information, please let me know.

Thank you.

la



BILL NO: SB 102 - ' , ' • • DATE: 2/23/87

TITLE: "An Act re la t in g  to reports CONTACT: Maj. Walter J. Gilmour
o f  missing pe rson s .. ."  Acting D ire c to r

The purpose o f  th is  b i l l  is  to e s ta b l is h ,  by s ta tu te ,  a Missing Persons C lear- 
^  ^  inghouse. In previous years, a missing persons u n i t  has been maintained w ith in

the d iv is io n  o f  Alaska State Troopers w ithou t s p e c if ic  funding. Due to reduced 
w budgets, th is  is  no longer possib le.

H fa

This b i l l  requires a l l  s ta te  and local law enforcement agencies to  coordinate 
_ missing persons' reports  through one centra l clearinghouse operated by the

s  Department o f  Public Safety. The e f fe c t  is  the establishment o f  a centra l
storage area fo r  the c o l le c t io n ,  maintenance and dissemination o f in formation 
re la t in g  to the id e n t i f i c a t io n ,  loca t ing  and re tu rn  o f missing persons.
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In order to  comply w ith  th is  le g is la t iv e  mandate, we are conservative ly  
requesting a p a rt- t im e  Clerk IV and the necessary equipment fo r  th is  in d iv id u a l 
to perform the required tasks.

The D iv is io n  o f  Alaska State Troopers supports passage o f  th is  le g is la t io n .

i l l

f f l im W illiam R. Ni:
******** Acting Commissioner





LEGISLATIVE AFFAIRS AGENCY
LEGISL A T I V E  R E F E RENCE  L I BRARY

May, 1988

Copies of m i nutes listed b e l o w  were origi n a l l y  inclu ded  
in this file. The m i n u t e s  are available on the STAIRS 
database CMPR. In order to save space copies of m i n u t e s  
have not been left in the files.

M a r y  Van N i m w e g e n
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[ 3 same as p r e v i o u s  zero fiscal

n o t e  p u b l i s h e d  __________________

SIGHING OTHER RECOHMENnATIONS:

C h a i r m a n s  signature'



D R A F T
WORK DRAFT

5 - 0 4 4 8 X  /  
L e v y
5 / 6 / 8 7

O r i g i n a l  sponsor: Faiks

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15 

1G

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

IN T H E  S EN ATE BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  S E N A T E  B I L L  NO. 103 (Judiciary)

IN THE L E G I S L A T U R E  O F  T H E  S TATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  B I L L

For an Act entitled: "An A c t  r e l a t i n g  to the disposal of p r o p e r t y  f o r­

feited u n d e r  f e d e r a l  drug enforceme nt laws."

BE IT E N A C T E D  F’ THE L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA:

* S e ction 1. AS 17.30.100 is a m e n d e d  by a dding a n e w  s u b s e c t i o n  to 

read:

(d) The Depart m e n t  of P u b l i c  S afety  or a local law enforc e m e n t  

a gency m a y  accept from the U n i t e d  States A t t o r n e y  General property, 

in c l u d i n g  money, that is f o r f e i t e d  u n d e r  21 U.S.C. 881 (the C o n t r o l l e d  

Substa nces Act). The D e p a r t m e n t  of Public Safety and local law 

e n f o r c e m e n t  agencies shall, in a c c o r d a n c e  w i t h  21 U.S.C. 881(e) and 

r e g u l a t i o n s  and policies a d o p t e d  u n d e r  that section, use p r o p e r t y  and 

the p r o ceeds of p r o p e r t y  o b t a i n e d  u n d e r  this subsection in the 

e n f o r c e m e n t  of this chapter, A S  11.71, and m u n i c i p a l  o r d i n a n c e s  s u b­

sta n t i a l l y  simil ar to this c h a p t e r  and AS 11.71.

* Sec. 2. This Act is r e t r o a c t i v e  to J a n u a r y  1, 1985.

HCS SB 1 0 3 ( J u d )



A M E N D M E N T

TO: SB 103

Page 1, line 11, following "Safety":

Insert "or a local law enforcement agency"

Page 1, line 1A , following "Safety":

Insert "and local law enforcement agencies"

Page 1, line 17, following "chapter":

Delete "and"

Insert ","

Page 1, line 17, following "AS 11.71":

Insert ", and municipal ordinances substantially similar to this 

chapter and AS 11.71"



J a n u a r y  1 8 , 1988

MEMORANDUM

TO: Rep. John Sund, Chair,
House Judiciary Comr’

TO:

FROM: John Hartle, PA, ) r7
House Judiciary Committee Staff

RE: SB 103 (Faiks) An Act relating to the disposal of property
forfeited under federal drug enforcement laws

House Judiciary heard and passed out a Judiciary CS Friday 5/1/87 

Committee Substitute (JUD): 7 do pass:

1) Added "and municipal ordinances substantially similar 
to this chapter and AS 11.71"

2) Added Effective date retroactive to 1/1/85

The purpose of the bill is to take advantage of a provision in 
the Federal Controlled Substances Act allowing local law 
enforcement agencies to accept a share of money and other 
property (e.g. autos) forfeited in drug prosecutions. The share 
will be based on the percentage of the total prosecution effort 
put in by the local agency.

The Department of Public Safety strongly supports the bill, along 
with the entire Judiciary Committee.

In file:
Memo from Faiks
Public Safety position paper
memo from Chip Dennerlein
Federal Register w/ policy on forfeitures
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The purpose o f  th is  le g is la t io n  is  to  a l low  the Department o f  Public 
Safety to  rece ive  property  fo r fe i te d  to  the Federal Government as a r e s u l t  
o f  charges under the Federal C on tro lled  Substances Act (2 U.S.C. 8S1).

The a u th o r iz a t io n  o f  the Department o f  P ub lic  Safety to  receive p ro pe rty ,  
in c lu d in g  money, and to  use i t  in  supporting law enforcement a c t i v i t i e s ,  
w i l l  be o f  g re a t 'a s s is ta n c e .  "  W h i le ' th e  u n p r e d ic ta b i l i t y  o f  such re ce ip ts  
prevents any accurate estimate o f the impact o f  t h is  s ta tu te  change, the 
reduc tion  in  the  budget o f  the D iv is io n  o f  Alaska State Troopers as a 
r e s u l t  o f  the revenue c r i s i s  can be p a r t i a l l y  o f f s e t  by such re ce ip ts .

The Department o f  Public  Safety supports SB 103.

WILLIAM R. NIX 
Acting Commissioner
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J A M  F A I R S  
F O S T  O F F I C E  B O X  V  

J U N E A U ,  A L A S R A  9 9 8 1 1

i ’Enats

March 17,1987

MEMORANDUM

TO:

FROM:

SUBJECT:

Representative John Sund, Chairman 
House Judiciary Committee ,

’ \  A i  'Senator Jan Faiks i \ r  ‘

President of the Se.na.tet !/

i, ■
Background on Senate Bill 103
An Act relating to the disposal of property
forfeited under federal drug enforcement laws.

Senate Bill 103 has been referred to your committee for 
consideration. The purpose of this bill is to enable the 
state to use funds collected from the forfeiture of assets of 
convicted drug dealers for the enforcement of state drug laws.

This bill will permit the Department of Public Safety to 
accept property, including money, from the United States 
Attorney General which has been forfeited under the federal 
Controlled Substances Act. It further enables the Department 
to dedicate those funds to the enforcement of state drug laws.

The amount of funds which can be anticipated under this plan 
will vary with the amount of property that is seized in any 
given year and the amount of participation from the state.

The Department of Public Safety estimates that in 1986 it was 
allocated nearly $150,000 in cash from drug-related 
investigations from the federal government. Although the, 
funds have been allocated, the state has not been able to- \ 
accept them, as there is not statutory authority to do so. ^  
Presently, the money reverts to the federal government.

OUT OF SESSION
6 0 6 0  Y U R O N  D R I V E  A N C H O R A G E ,  A L A S R A  9 9 5 1 6  9 0 7 - 2 7 4 - 6 6 1 1



The Department is able to retain property which is forfeited 
in these cases. Automobiles comprise the majority of the 
property that is confiscated, which the Department can then 
use as part of the enforcement process. The property obtained 
by the Department in 1986 has a value between $50,000-72,000.

Senate Bill 103 does not appear to violate the Dedicated Funds 
clause of the Alaska Constitution, as the dedication of those 
funds is required by relevant federal law which enable 
such allocation to the states.

Specifically, the dedicated funds clause contained in Article 
IX, sec. 7 of the state constitution provides that

The proceeds of any state tax or license shall not be 
dedicated to any special purpose, except...when required 
by the federal government for state participation in 
federal programs.

The relevant federal law in this area, 21 U.S.C. 881 (e), 
provides that

Whenever property is civilly or criminally forfeited 
under this subchapter the Attorney General may

(1) retain the property for official use or 
transfer the custody of ownership of any forfeited
property to any Federal, State, or local agency . . .

The United States Attorney General has issued guidelines 
which spell out the procedures for transferring prc, o.rty seized
and forfeited under 21 U.S.C. 881 which provide tha*-

Property will be transferred [to a state law e :.forĉ  aent 
agency] only in cases where the tangible propcrt or cash 
will be credited to the budget of the state or _ocal 
agency that directly participated in the seizure or 
forfeiture, resulting in an increase of law enforcement 
resources for that specific state or local agency.

These guidelines make it clear that the dedication of funds 
received by the state under 21 U.S.C. 881 appears to be 
required for state participation in a federal program, and is 
not in violation of the dedicated funds clause of the state 
constitution.

Attached is a copy of the analysis of the dedicated funds 
clause issue which was prepared by Legal Services.

Since this bill was passed by the Senate, I have prepared an 
amendment which will enable the Department of Public Safety to 
allocate those funds directly to the state and local law



enforcement agencies which participate in drug-related cases. 
This amendment does not conflict with the dedicated funds 
clause of the Alaska Constitution, and ensures that the 
participating agencies will benefit from this program.

I would appreciate the committee's consideration of the 
legislation at its earliest convenience. Should you need any 
additional information, please let me know.

Thank you.



10NY SHOWLES.
MA YOU

I N T E R G O V E R N M E N T A L  A F F A I R S  
March 17, 1987

P.O. BOX 6-650

ANCHORAGE. ALASKA 99502-0650
(907) 264-4960

S e n . R ic k  H a l f o r d  
R e p . V i r g i n i a  C o l l i n s  
C o - C h a i r s ,  A n c h o r a g e  C a u c u s  
P . 0 .  B o x  V 
J u n e a u , A la s k a  9 9 8 1 1

R e : F o l l o w - u p  o n  P u b l i c  S a f e t y  P r e s e n t a t i o n

D e a r  S e n . H a l f o r d  a n d  R e p . C o l l i n s :

I n  s u m m a r iz in g  t h e  p u b l i c  s a f e t y  p r e s e n t a t i o n  f o r  t h e  A n c h o r a g e  C a u c u s  
on  M a rc h  5 ,  I  r e q u e s t e d  on  b e h a l f  o f  t h e  M u n i c i p a l i t y  a s s i s t a n c e  
f r o m  th e  L e g i s l a t u r e  o n  f o u r  s p e c i f i c  p o i n t s :

1 . M i t i g a t i o n  o f  im p a c t s  i n  t h e  G o v e r n o r 's  FY88  p r o p o s e d  b u d g e t
f o r  p r o s e c u t i o n . A c c o r d in g  t o  b o t h  t h e  M u n i c i p a l i t y  a n d  S t a t e  
D e p a r tm e n t  o f  Law  o f f i c i a l s ,  t h e  G o v e r n o r 's  p r o p o s e d  F Y 88  b u d g e t
w o u ld  m ean v i r t u a l  e l i m i n a t i o n  o f  s t a t e  m is d e m e a n a n t p r o s e c u t i o n  
i n  A n c h o r a g e .  S e r i o u s  w h i t e - c o l l a r  c r im e  w o u ld  n o t  be p r o s e c u t e d ,  
a nd  t h e r e  w o u ld  b e  m a jo r  im p a c ts  on  d o m e s t ic  v i o l e n c e  p r o s e c u t i o n .  
M o r e o v e r ,  s i n c e  o u r  c a u c u s  p r e s e n t a t i o n ,  f u r t h e r  d i s c u s s i o n s  w i t h  
th e  S t a t e  h a v e  i n d i c a t e d  t h a t  l i t t l e ,  i f  a n y ,  d r u g  p r o s e c u t i o n  w i l l  
o c c u r .  T h e  M u n i c i p a l  A t t o r n e y  h a s  h a d  som e d i s c u s s i o n s  w i t h  t h e  
D e p a r tm e n t  o f  L aw  r e g a r d i n g  w h a t i t  w o u ld  t a k e  t o  c o r r e c t  t h e  p r o b le m .  
O u r b e s t  e s t im a t e  i s  t h a t  a p p r o x im a t e l y  $ 3 0 0 ,0 0 0  w o u ld  n e e d  f o  be  
a d d e d  t o  t h e  p r o s e c u t o r ' s  o f f i c e  i n  A n c h o r a g e .  T he  M u n i c i p a l i t y
i s  n o t  t h e  b e s t  q u a l i f i e d  t o  r e v ie w  s p e c i f i c  s t a f f i n g  o p t i o n s  and  
c a s e lo a d  a s s ig n m e n t s .  We w o u ld  a s k  t h a t  t h e  C a u c u s  w o r k  c l o s e l y  
w i t h  A s s i s t a n t  A t t o r n e y  G e n e r a l  D ean  G u a n e l i ,  w ho  m ade th e  
p r e s e n t a t i o n ,  a n d  o t h e r  a d m i n i s t r a t i o n  o f f i c i a l s  f o r  m o re  d e t a i l e d  
i n f o r m a t i o n .

<^2. E n a c tm e n t o f  a D ru g  C o n s p i r a c y  L a w . We r e q u e s t e d  a s t a t u t e  ; h i c h  
w o u l d ^ a l l o w "  la w - e n f o r c e m e n t  o f f i c i a l s  a n d  t h e  c o u r t s  t o  r e a c h  t h o s e  
w ho  p la n  a n d  f i n a n c e  d r u g  o p e r a t i o n s .  We h a v e  r e v ie w e d  HB 3 0 .  
E n a c tm e n t o f  t h i s  l e g i s l a t i o n  w o u ld  a c h ie v e  o u r  g o a ls .  W h i le  we 
d o  n o t  o b j e c t  t o  t h e  i n c l u s i o n  o f  p r o s t i t u t i o n  i n  t h e  p io p o s e d  s t a t u t e ,  
o u r  p r im a r y  f o c u s  i s  d r u g s .  I n  t h e  p a s t ,  t h e  L e g i s l a t u r e  h a s  n o t  
s u p p o r t e d  e n a c tm e n t  o f  c o n s p i r a c y  l a w .  We a r e  n o t  re c o m m e n d in g  a 
b r o a d  c o n s p i r a c y  s t a t u t e .  We s u p p o r t  HB 3 0  w i t h  o r  w i t h o u t  t h e  
i n c l u s i o n  o f  p r o s t i t u t i o n .

M u n i c i p a l i t y

o J
A n c h o r a g e



S e n .  R ic k  H a l f o r d  
R e p . V i r g i n i a  C o l l i n s  
M a r c h  1 7 ,  1 98 7  
P g . Two

3 .  C h a n g e s  t o  f o r f e i t u r e  l a w . We r e q u e s t e d  l e g i s l a t i o n  w h ic h  w o u ld  
e n a b le  a m u n i c i p a l  la w  e n fo r c e m e n t  a g e n c y  t o  r e c e i v e  f o r f e i t u r e  o f  
p r o p e r t y  u s e d  i n  c o n n e c t io n  w i t h  t r a f f i c k i n g  i n  c o n t r o l l e d  s u b s ta n c e s .  
T h i s  w o u ld  e n a b le  t h e  A n c h o ra g e  P o l i c e  D e p a r tm e n t  t o  u t i l i z e  f o r f e i t e d  
p r o p e r t y  a n d  m oney  t o  f i n a n c e  d r u g  b u y s ,  e t c .  A t t a c h e d  i s  a b i l l
d r a f t e d  b y  t h e  M u n i c i p a l  A t t o r n e y .  I  h a v e  a l s o  s p o k e n  t o  s t a f f  i n
S e n .  F a i k s '  o f f i c e  c o n c e r n in g  t h i s  i s s u e .

A .  S i x t h  A v e n u e  j a i l . I n i t i a l l y ,  t h e  s t a t e  A d m i n i s t r a t i o n  p ro p o s e d  
t o  t r a n s f e r  S i x t h  A v e n u e  j a i l  t o  t h e  M u n i c i p a l i t y  a s  e a r l y  as J u l y ,  
1 9 8 7 .  A s a r e s u l t  o f  e a r l y  d i s c u s s i o n s ,  t h e  A d m i n i s t r a t i o n  now
a c k n o w le d g e s  t h a t  t h e  e a r l i e s t  a n y  t r a n s f e r  c o u ld  be a c c o m p l is h e d
w o u ld  be  J a n u a r y ,  1 9 8 8 . I  h a v e  b e e n  w o r k in g  c l o s e l y  w i t h  th e
C o r r e c t i o n s  S u b c o m m it te e  i n  t h e  H o u s e . R e p r e s e n t a t i v e s  R ie g e r  and  
G r u c n b e r g  s i t  on  t h a t  S u b c o m m it te e .  T h e  M u n i c i p a l i t y  c o n t i n u e s  t o
o p p o s e  t h e  t r a n s f e r  o f  t h e  S i x t h  A v e n u e  j a i l  a t  t h i s  t im e .  I n  t h e
c o u r s e  o f  my d i s c u s s i o n s  w i t h  t h e  S u b c o m m it te e  a n d  w i t h  t h e  D e p a r tm e n t
o f  C o r r e c t i o n s ,  a n u m b e r  o f  f a c t s  h a v e  com e t o  l i g h t  w h ic h  a r g u e
i n  f a v o r  o f  A n c h o r a g e 's  p o s i t i o n .  I  r e q u e s t  t h a t  t h e  C a u c u s  t a k e  
a le a d  on  t h i s  i s s u e  f r o m  R e p r e s e n t a t i v e s  R ie g e r  a nd  G r u c n b e r g .  I
am i n  c o n t i n u a l  d i s c u s s i o n  a n d  c o r r e s p o n d e n c e  w i t h  th e m  a n d  C o m m it te e
C h a irm a n  S w a c kh a m m e r.

I  h o p e  t h i s  l e t t e r  c l a r i f i e s  t h e  k e y  a r e a s  o f  c o n c e r n  h i g h l i g h t e d  
d u r i n g  o u r  P u b l i c  S a f e t y  p r e s e n t a t i o n .  P le a s e  m ake t h i s  i n f o r m a t i o n  
a v a i l a b l e -  t o  y o u r  c o l l e a g u e s  a s  a p p r o p r i a t e .  I  w i l l  c o n t in u e  t o
o f f e r  y o u  a n y  a s s i s t a n c e  I  c a n  on  th e s e  i s s u e s .

S i n c e r e l y ,

c c :  M a y o r  T o n y  K n o w le s
J e r r y  W e r t z b a u g h e r , E s q . 
C h i e f  R on O t t e  

D ean  G u a n e l i ,  E s q .
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January 19 1988
\  1 ' '  —

Representative John Sund 
P.O. Box V
Juneau Alaska 99811-^

Dear Mr.^Sund
Thank you fqr'^pending some time explaining, your views on bills 
important to\is. I was pleased to see your vocal support on 
SB 103 relating to the disposal of property forfeited under 
federal drug enforcement laws. We heard you speak on the floor 
concerning this bill.

Please feel invited to contact my office on any matter you feel 
we could be of assistance.

Sincerely , Ed Kalwara
State President
Alaska Peace Officers Assccistion

Petersburg 
Scott Eddy


