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Pt. 2, Art. 75 CONSTITUTION O F  N E W  H A M P S H I R E

ta n t  question  of law  n ecessa ry  to  be 
determ ined  b y  th e  body m ak ing  th e  
inqu iry . O pinion o f th e  Ju s tic e s  (1892) 
67 N H  600, 43 A  1074.

12. — P riv a te  r ig h ts
T h is  a rtic le  does n o t au th o rize  th e  

le g is la tu re  o r th e  governo r an d  council to 
req u ire  advice fro m  th e  ju s tices  on a  
question  affec ting  p riv a te  r ig h ts  alone on 
w hich in te re s ted  persons a re  en titled  to  
be h ea rd , and ju s tices  w ill re fu se  to  give 
advice w hen  such questions a re  p ro ­
pounded. O pinion o f th e  Ju s tic e s  (1949) 
95 N H  557, 66 A2d 76; Opinion of th e  
Ju s tic e s  (1883) 62 N H  704.

T he ju s tices  w ill decline, a s  f a r  a s  
possib le in  th e  p e rfo rm ance  of th e ir  
adv iso ry  du ties  im posed by th is  a rtic le , to  
exp ress  th e ir  view s upon questions in ­
vo lv ing  p r iv a te  r ig h ts , o r  to  m ake an y  
an sw er un less th e  official pow er o r official 
d u ty  o f th e  body m ak in g  th e  inqu iry  is 
c lea rly  involved by  th e  question  sub­
m itted . Opinion of th e  Ju s tic e s  (1911) 76 
N H  597, 79 A  490.

13. — Q uestions o f law  o r  fac t
O pinions o f th e  ju s tices  a re  to  be g iven

on questions o f law  only an d  n o t upon 
question : o f fa c t  in  an y  fo rm , and  th e  
co u rt in  such opinions w ill n o t w eigh th e  
evidence w ith  a n y  v iew  o f se ttlin g  d is­
puted  questions th e  decision o f w hich 
depends upon evidence alone. O pinion 
of th e  Ju s tic e s  (1864) 45 N H  607.

G enera lly , th is  section  does n o t p e rm it 
the  sup rem e c o u rt to  adv ise th e  leg is la ­
tu re  a s  to  th e  m ean ing  an d  scope of 
e x is tin g  s ta tu te s . Opinion of th e  Ju s tices  
(1959) 102 N H  187, 152 A 2d 872.

T h is p rov ision  does n o t ap p ly  to  consti­
tu tio n a l questions involving ex is tin g  law s. 
O pinion o f th e  Ju s tic e s  (1955) 99 N H  524, 
113 A 2d 542.

14. — U nnecessary  answ ers
T he co u rt w ill n o t u n d e rtak e  to  an sw er 

th e  second o f tw o questions subm itted  a s

to  th e  co n s titu tio n a lity  o f proposed I**u. 
lution, w here  th e  an sw er to  the first wflj 
se rve  th e  p re s e n t leg is la tive  purpose, t nd 
ad jo u rn m en t o f th e  leg is la tu re  is inp*-i*}, 
ing . O pinion o f th e  Ju s tices  (1959) im  
N H  240, 154 A 2d 184.

15. E ffect o f opinions
In  g iv in g  a n  opinion on a question 

propounded  to  th em  by  th e  legislature the 
ju s tices  do  n o t a c t  a s  a  court, but as th* 
c o n stitu tio n a l ad v iso rs  o f e ither branch 
o f th e  le g is la tu re  req u irin g  th e ir  opinion, 
and  i t  is  n o t e ssen tia l th a t  the question 
proposed shou ld  be such as m ight com# 
before  th em  in  th e ir  judicial capacity. 
Opinion o f th e  C ourt (1881) 60 NH 5*5; 
O pinion o f  th e  Ju s tic e s  (1906) 73 Nil 
625, 63 A  505, 6 A nn. C as. 689: Opinion 
o f th e  Ju s tic e s  (1911) 76 NH 597. 79 
A 490.

A n opin ion  o f  th e  ju s tices  on proposed 
leg is la tio n  is n o t b ind ing  upon the nit 
in  case th e  proposed  legislation  should 
become law  a n d  a  case should nrl»# 
req u irin g  i ts  co n struc tion . Opinion of the 
Ju s tic e s  (1852) 25 N H  537.

A n opinion o f  th e  ju stices docs not
am oun t to  a  jud ic ia l decision. He School- 
L aw  M anual (1885) 63 N H  574, 4 A 874; 
O pinion o f  th e  Ju s tic e s  (1911) 76 NH 
597, 79 A  490.

16. D issen t
W here th e  op in ion  o f one or more

ju s tices  is  opposed to  th e  opinion ex* 
p ressed  b y  th e  m a jo r ity  o f the justice* 
on a  q u estio n  su b m itted  to  them It I* 
th e  d u ty  o f th e  m in o rity  to  express their 
opinion in  th e  sam e m an n er as that of 
th e  m a jo rity . O pinion of the Justice*
(1915) 77 N H  611, 93 A 311.

17. Cited
C ited in  W ym an  v. De G regory 0 9” > 

101 N H  171, 137 A 2d 512; Opinion <)f t»* 
Ju s tic e s  (1958) 101 N H  549, 13< AM 
726.

[A rt .] 75. [Justices o f Peace Commissioned fo r Five Years.] In on or
th a t  th e  people m ay  n o t su ffe r fro m  th e  long co n tin u an ce  in  place of • 
ju s tic e  o f th e  peace who shall fail in  d isch arg in g  th e  im p o rtan t dutie> o 
h is  office w ith  ab ility  and  fidelity, all com m issions o f ju s tic e  of the pe- 
shall become void a t  th e  exp ira tion  o f five y ea rs  fro m  th e i r  respective 
and  upon th e  ex p ira tio n  of an y  com m ission, th e  sam e m ay  i f  necessar^ ^ jj 
renew ed o r an o th e r  person  appointed  as shall m o st conduce to the 
being  o f th e  s ta te .
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R U L E  44. 

A D V I S O R Y  O P I N I O N S  U P O N  R E Q U E S T  F R O M  T H E  
G O V E R N O R  O R  F R O M  T H E  G E N E R A L  A S S E M B L Y

(a) Request fo r an Opinion. A request from the Governor or from the 
General Assembly shall be regarded as confidential for a period of 5 days after 
receipt thereof, or until me request becomes public information, whichever 
first occurs.

(b) B rie fing and O ra l Argument. The request shall be docketed with the 
C lerk o f the Court and, after designation of counsel, shall be processe i  through 
briefing and argument in th ! same manner as an appeal or as a i original 
proceeding in the Supreme Court. Correspondence between the G< vemor, or 
the Speaker of the House and the President Pro Tempore of the Sen ite, as the 
case may be, and the Justices about the request shall be included in ‘.he docket 
which is public information.

(c) Delivery and Publication. After the opinions are prepared, th.'y shall 
be hand-delivered to the Governor or to the Speaker of the House at d the 
President Pro Tempore of the Senate, as the case may be, and shall be rega.-ded 
as confidential for a period of 5 days thereafter, or until *he Governor or the 
Speaker of the House and the President Pro Tempore of the Senate, as the cas.' 
may be, has released them, whichever first occurs.
(Amended, effective Dec. 15, 1983.)

Rule 44 1984 S U P P L E M E N T  Rule 52

C o m m en ta ry . The rule am endm ent im ple­
m ents recent legislation am ending § 141 of 
title  10 to perm it the General Assembly aa well 
as the Governor to request advisory opinions of 
the Suprem e Court.

E ffec t o f  am en d m en t. — The 1083 am end­
m ent, effective Dec. 15, 1983, added "or from 
the G eneral Assembly” in the title  of the rule, 
inserted "or from the G eneral Assembly" in  
paragraph  (a), substituted ”5” for ”10” in th a t 
paragraph, inserted "or the Speaker of the

House and  the P r  «ident Pro Tempore of the 
Senate, as the car may b i" in the second sen­
tence of paragraph lb), at d in paragraph  (c), 
deleted "the office of” follow ;ng "hand-delivered 
to,” inserted "or to the Speal er of the House and 
th e  P resident Pro Tempore of the senate, as the 
case may be” and substituted "5" for "10” and 
"or the Speaker of the Hous< and the P resident 
Pro Tempore of the Senate, as the case m ay be, 
has released” for "releases.”

P A R T  V .  A T T O R N E Y S

S u b p a r t  A  —  B o a r d  o f  B a r  E x a m i n e r s  

R U L E  52.

A D M I S S I O N  T O  T H E  B A R  —  G E N E R A L

(a) Requirements fo r Admission. Except as to persons admitted under 
Rule 53, no person shall be admitted to the Bar unless he shall have qualified 
by producing evidence satisfactory to the Board:

(5) That he has been regularly graduated with a baccalaureate degree 
or its equivalent from a law school which at the time of conferring such

degree was listed on the A 
schools.

(6) That he has been ext 
of law, equity, legal ethics a 
Responsibility and has bee: 
as an attorney. The Board’, 
its discretion and shall b 
scoring standard to be pro

(7) T h a t he is a  dom icile 
if  he passes the  exam ine 
adm ission, e ith e r h is  domi

(8) That he has served 
service for at least 5 mon

(i) In the office of or 
Preceptor, or under t! 
member of the Bar o 
and has been in prac 

Ui) As a law clerk 
State or of a United 

(iii) In the office oi 
the United States At 
Legal Aid Society, In 
tion approved by the 
of a member of the 
certified by the Boa:

(.9) That he has sati 
instruction called by the 
Court or the Board shal 
instruction for those see 
$75 to the Clerk of the

(c) C lerkship. No persor 
served a satisfactory clerksh 
of this rule. The 5-month pe 
a clerkship shall qualify un 
shall have matriculated at e 
graph (a) of this rule. The 
desiring to qualify for admi 
practical experience to be â  
Prior to the admission of 
applicant and his Precepto- 
completed the required list

(d) Certification* Upon 
admission to the Bar, the E 
of his qualification for adn

An applicant for admissi 
for admission, including e: 
domicile or his principal o f

Rule 52 SUP RE

32
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Rule 7.219 M i c h i g a n c o u r t  r u l e s — i985

(5) 50c per page for a  copy o f an  opinion; how ever, one copy 
m u st be given w ithou t charge to each p a rty  in a case.

A person  who is unab le  to pay a  filing fee m ay a sk  th e  co u rt to 
waive th e  fee by fifing a  m otion an d  an  a ffid av it disclosing th e  
reason  for the  inability .

(H) R u le  A p p lic a b le . Except as provided in  th is  ru le , MCR 2.625 
app lies g en e ra lly  to tax a tio n  of costs in  th e  C o u rt of A ppeals.

(I) V io la t io n  o f R u les . T he C ourt of A ppeals m ay im pose costs on 
a  p a r ty  o r an  a tto rn e y  w hen in its  d iscre tion  th ey  should  be assessed for 
v io lation  o f these rules.

(Amended Ja n u a ry  31, 1985.)

Note

MCR 7.219 is based on GCR 1963, 822.

Subrules (F) and (G) carry forward the provisions of GCR 1963, 822.2 and 
822.3 regarding the fees and expenses that may be collected and taxed. The fee 
for a copy of a Court of Appeals opinion is changed to 50c per page, to con.^nn 
with MCL 600.321(4); MSA 27A.32K4). •

New subrules (AME) provide the procedure for taxation of costs, formerly 
covered by reference to the rule governing taxation of costs in trial courts. See 
GCR 1963, 822.1.

Subrule (I) adds explicit authorization for the Court of Appeals to impose 
costs on a party or attorney for violation of the rules.

S U B C H A P T E R  7.300 S U P R E M E  C O U R T

R U L E  7.301 JU R IS D IC T IO N  

T he S u p rem e C ourt may:

(1) rev iew  a  Jud ic ia l T en u re  C om m ission o rd e r recom m end: <g 
discip line, rem oval, re tirem en t, o r su sp en sio n  (see MCR 9.223- 
9.226);

(2) review  by appeal a  case pending in th e  C o u rt of A ppeals or 
a f te r  decision by the  C ourt of A ppeals (see MCR 7.302);

(3) review  by appeal a final o rd e r of th e  A tto rn ey  D iscipline 
Board (see MCR 9.122);

(4) give an  advisory opinion (see C onst 1963, a r t  3, § 8);

(5) respond  to a  certified  question  (see M CR 7.305);

(6) exercise su p erin ten d in g  control over a  low er co u rt o r tr ib u n a l 
(see, e.g., MCR 7.304);

(7) exercise o th e r ju risd ic tion  as provided by  th e  co n stitu tio n  or 
by law.

•.C d o rc J sb

-  C U p  3  2 . A r t  2 -
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BY DONLEY, MILLER, MARTIN 
A N D  BOUCHER

H OUSE JOINT RESOL U T IO N  NO. 26 

IN THE LEGISLATURE OF T H E  STATE OF AL A S K A  

FIFTEENTI. L EGISLATURE - FIRST SESSION

Pro po s i n g  an amendment to the C o n s t i t u­

tion of the State of Al a s k a relating to 

advisory opinions of the Supreme Court 

on the request of the go v ernor or l eg i s­

lature .

10 BE IT RESOLVED BY THE L EGISLATURE OF THE STATE OF ALASKA:

1 1 * Section 1. Article IV, Con s t i t u t io n  of the State of Alaska, is

1 2  amended by adding a new section to read:

13

1A

15

16
17
18
19
2 0

SECTION 17. SUPREME COURT OPINIONS ON THE R E Q U E S T  OF THE- G O V E R­

NOR OR LEGISLATURE. The Supreme Court has ju r i s d i c t i o n  to render an 

advisory opinion on an important q ue s t i o n  of law submitted to the

cour^^y~~thie~Tegislature, b^^ir&hgf~~house of the legTs~l~ztt-ure^, jar by

The Supreme Court shall accept briefs addressing the

q u e stion on behalf of the legislature, a h ouse of the legislature, the 

governor, or another interested person.

* Sec. 2. The amendment proposed by this resol u ti o n  shall be placed

2 1  before the voters of the state at the next general e l e ction in conformity

22 with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

23 tion laws of the s t a t e . - j  / F / 2 9  ^ . v i / ; A - L v

A V k l jL

i f  ^
J  j / N H

iff

iA'/vfi« / •  <^>V
-4 — - ? ? ?

i
HJR026A A

3  * f2-ryŜ i

- 1 - HJR 26
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REPRESENTATIVE DAVE DONLEY___________
ALASKA STATE LEGISLATURE RO. BOX V, JUNEAU 99811
DISTRICT ELEVEN . SPENARD (907) 465-3892

CHAIRMAN

LABOR AN D COM M ERCE 
CO M M ITTEE

MEMBER

STATE AFFAIRS CO M M ITTEE
HEALTH . EDUCATION AL 

AN D  SO CIA L SERVICES COM M ITTEE 
JANUARY 18, 1987 INTERNATIONAL TR A D E

SUB-COM M ITTEE

A l l  M e m b e r s

A l a s k a  H o u s e of R e p r e s e n t a t i v e s ,  J u d i c i a r y  C o m m i t t e e  

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  S p o n s o r  

H J R  26 b a c k u p

DATE:

TO:

FROM:

S U B JECT:

H J R  26 is a r e s o l u t i o n  a u t h o r i z i n g  the A l a s k a  S u p r e m e  C o u r t  to i ss u e  an 

a d v i s o r y  o p i n i o n  on q u e st i o n s  of l a w  s u b m i tt e d  to the c o u r t  b y  the 

l e g i s l a t u r e  or b y  the Governor.

H J R  26 w o u l d  a s k  A l a s k a n  v o t e r s  to d e c i d e  w h e t h e r  the L e g i s l a t u r e  and 

G o v e r n o r  could s e e k  a d v i c e  f r o m  A l a s k a ' s  S u p r e m e  C o u r t  w h e n  c o n s i d e r i n g  

c r i t i c a l  ins u e s  to the state s uch as b i d d e r s  p r e f er e n c e ,  l o c a l  hire, and 

p r e f e r e n c e  for l ocal products.

U n d e r  c u r r en t  pra c t i c e ,  the L e g i s l a t u r e  is for c e d to p l a y  a g u e s s i n g  g ame 

w i t h  the co u r t s  and the C o n s t i t u t i o n .  Th e  s y s t e m  c osts the s tate money, 

t im e  and c r e d i b i l i t y  w h e n  w e  a d o p t  laws that cann o t  m e e t  a c o n s t i t u t i o n a l  

c hallenge.

U n d e r  H J R  26, vie could r e q u e s t  som e  g u i d a n c e  f r o m  the c o u r t s  b e f o r e  w e  pas s 

l e g i s l a t i o n  that c ould p o t e n t i a l l y  b e  s t r u c k  down, so t hat w e  c a n  a dopt 

l e g i s l a t i o n  that is b o t h  fair and c o n s t i t u t i o n a l l y  sound. C u r r e n t l y  n i n e  

o t h e r  st a t e s  h a v e  s i m il a r  laws w h i c h  h a v e  p r o v e n  to b e  s u c c e s s f u l  and 

effec t i v e .

H J R  26 w o u l d  not  r e q u i r e  the l e g i s l a t u r e  to r e q u e s t  o p i n i o n  b u t  r a t h e r  

w o u l d  g i v e  the l e g i s l a t i v e  b o d y  a n o t h e r  t o o l  to a s s i s t  in the d e v e l o p m e n t  

of - conrititutionally sound legislation.; : .

INTERIM IN ANCHORAGE
1024 WEST SIXTH AVENUE ? ANCHORAGE, ALASKA 99501. • (907) 561-8234 •

c m



Litigation has become a part of legislative life. In the past, legislatures have relied 
exclusively on the state attorney general to represent them—as the law often says they 
must. Now, some of them are hiring their own legislative counsels. That trend is 
like ly to grow.

A

From The Last Frontier

Rep. Terry Martin 
S tate Capitol, Pouch V 
Juneau , AK 99811

T h e  S t a t e  L e g i s l a t u r e
I n c h  f o r  i n c h ,  p o u n d  f o r  p o u n d ,  l a w y e r  

f o r  l a w y e r ,  A m e r i c a n s  a r e  t h e  m o s t  l i t i g i o u s  

p e o p l e  o n  e a r t h .  S o o n e r  o r  l a t e r ,  a l m o s t  e v e r y  s o c i a l  a n d  p o l i t i c a l  i s s u e  

e n d s  u p  i n  c o u r t .  N o  p e r s o n  o r  i n s t i t u t i o n  i s  i m m u n e .  E v e n  t h e  b o d i e s  t h a t  

w r i t e  t h e  l a w s  a r e  f i n d i n g  t h e i r  w a y  t o  t h e  c o u r t h o u s e .

S t a t e  l e g i s l a t u r e s  a s  p l a i n t i f f s  h a v e  g o n e  t o  c o u r t  t o  a s s e r t  t h e i r  r i g h t  

t o  a p p r o p : . d t e  f e d e r a l  f u n d s ,  c h a l l e n g e  f e d e r a l  r e g u l a t o r y  a g e n c i e s ,  

r e g u l a t e  t h e  i n i t i a t i v e  p r o c e s s ,  p r e v e n t  e x e c u t i v e  i n c u r s i o n s  i n t o  l e g i s l a t i v e  

p r e r o g a t i v e s ,  a n d  s e e k  c l a r i f i c a t i o n  o f  

t h e  p r o c e s s  f o r  a m e n d i n g  t h e  U . S .

C o n s t i t u t i o n .

L e g i s l a t u r e s  h a v e  a l s o  b e e n  

h a u l e d  i n t o  c o u r t  a s  d e f e n d a n t s .  T h e y  

h a v e  b e e n  t o l d  t o  e x p l a i n  t h e i r  s t a f f  

h i r i n g  p r a c t i c e s  a n d  j u s t i f y  r e m o v a l  o f  

l e g i s l a t o r s  f r o m  c o m m i t t e e  a n d  c a u ­

c u s  p o s i t i o n s .  L e g i s l a t i v e  s t a f f  m e m ­

b e r s  h a v e  b e e n  s u b p o e n a e d  t o  t e s t i f y  

b e f o r e  g r a n d  j u r i e s  a n d  in  l a w s u i t s .

T h e  l e g i s l a t i v e  p r o c e s s  i t s e l f  h a s  

b e e n  a s s a u l t e d .  N o  t r a d i t i o n  c a n  b e  

t a k e n  f o r  g r a n t e d .

Lanny Proffer



U.S. Court of Appeals for the District of Columbia that an 
allegedly improper Presidential veto sufficiently infringed 
the power of the Senate, and his rights as a senator, to 
establish his standing to sue.
Aside from its opinion in Coleman v. Miller, the Supreme 

Court has not ruled on the question of legislator standing. 
And although the Coleman ruling has been c!*ed re­
peatedly, it has limited value as precedent, sir e the stand­
ing of the legislature was not directly at issue when the Su­
preme Court decided the case. Their comments on the leg­
islators’ right to sue were superfluous to the decision.

T raditionally, legislatures have relied on the state at­
torney general for legal assistance. There are only a 
handful of states where the attorney general is not 

specifically directed to give legal opinions to the legislature 
when asked to do so. In some states, such as Oklahoma 
and South Carolina, the attorney general is available as a 
bill drafter for the legislature. In New Hampshire, the at­
torney general can be asked for legal advice in addition to 
drafting assistance.
In some cases, however, relying on the attorney general 

to advocate and defend legislative priorities is unwise. 
Worse still, the attorney general may be confronted with a 
conflict of interest. In the Colorado case cited above, 
where members of the legislature challenged the Environ­
mental Protection Agency, and in Pennsylvania, where the 
legislature challenged the power of the governor to spend 
federal funds without a legislative appropriation (Shapp v. Sloan 391 A.2d 602), the attorney general opposed the 
legislature. In both cases, the legislature retained outside 
counsel and was ably represented. Nevertheless, these 
examples show that legislatures cannot rely on the state 
attorney general to represent their interests in all cases.
Congress has encountered similar problems in disputes 

with the executive branch. A case now on appeal to the 
Supreme Court (Chada i. Immigration and Naturalization Service [NO.-1932]) tests the validity of the legislative veto. 
The U.S. Department of Justice, on behalf of President 
Reagan, argues that the legislative veto is an unlawful in­
trusion by Congress into an executive function. The re­
cently established Office of Legal Counsel in the Senate is 
arguing the Senate position.

(■■■ rom time to time, every legislature faces an issue 
■■ that requires it to assert its position in court. If these 

occasional lawsuits were the only basis for legisla­
tive counsel, it might be economic to retain outside 
counsel on a case-by-case basis. But many legislatures 
have found that legal questions now arise almost daily.
Legislatures have become big enterprises with large 

budgets, broad powers and extensive responsibilities.

They operate in a highly charged, contentious atmosphere. 
One would have to search to find any official legislative ac­
tion that did not raise one or more legal questions. In 
similar circumstances, a private concern would have a bat­
talion of lawyers. To be effective, the legislature must not 
only defend its prerogatives from all sides, but also exer­
cise them to the fullest extent. A power not asserted is ab­
dicated.
The legislative power to investigate, which lies at the 

heart of the lawmaking function, has been the subject of 
entire texts and innumerable court cases. The legislatures 
of Kentucky, Montana, Nebraska, and other states without 
statutory authority to litigate, do have express authority to 
go to court to enforce their subpoena power.
Not all threats to the legal authority of a legislature 

necessarily arise in the state or federal courts of the home 
state. Federal precedent applies in all cases under the 
federal system. A decision in a distant federal court may 
have profound effects beyond the parties to the litigation.
As mentioned earlier, the power of the Congress to veto 

certain administrative rules of federal agencies is before 
the U.S. Supreme Court. The same concerns that promp­
ted Congress to provide for review of agency rules and 
regulations have been apparent in state legislatures, some 
of which have established procedures to review the ad­
ministrative rules of state agencies. If the Supreme Court 
curtails congressional power in this area, attacks on 
similar state statutes are inevitable. Thus it can be impor­
tant for the legislature to be heard even when it is not a 
party to the litigation.
The law recognizes the importance of such third parties 

and provides for their participation as amicus curiae or

I n  s o m e  c a s e s ,  r e l y i n g  

o n  t h e  a t t o r n e y  g e n e r a l  

t o  a d v o c a t e  a n d  d e f e n d  

l e g i s l a t i v e  p r i o r i t i e s  is 

u n w i s e .  W o r s e  still, t h e  

a t t o r n e y  g e n e r a l  m a y  

b e  c o n f r o n t e d  w i t h  a  

c o n f l i c t  o f  i n t e r e s t .
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T h e  S t a t e  L e g i s l a t u r e

Legislators have always believed that what was said or 
done in the legislature could not be questioned elsewhere, 
and their view was supported by a tradition of immunity that 
can be traced back to the 17th century. Yet in 1S80 the U.S. 
Supreme Court held that immunity did not apply when the 
federal government was investigating a state legislator (U.S. v. Cillock 445 U.S. 360 [19801). Legislators also be­
lieved that their power to raise and appropriate money was 
absolute.Today, federal judges instruct legislatures under 
threat of contempt to appropriate whatever sums are 
necessary to implement judicial decrees.

I t is clear from a reading of the state statutes governing 
the operation of the legislatures and the attorneys 
general of the states that legislatures were not con­

sidered potential litigants. This seems incongruous, since 
American political theory relies so heavily on the notion of 
carefully calculated checks and balances. From a contem­
porary perspective, it seems inevitable that arguments be­
tween branches of government occasionally ripen into 
lawsuits.
Many states have absolute prohibitions against any 

state agency, institution or individual representing the state 
or its officials. Arizona statutes designate the attorney 
general as the only legal counsel for the state. Outside 
counsel can be retained only with the attorney general’s 
consent: The Connecticut attorney general is specifically 
directed to defend members of the legislature if any of their 
official acts are challenged.
In 1966, the Utah Legislature passed a bill that author­

ized the legislature to retain its own counsel. The attor­
ney general challenged the statute, and it was declared 
unconstitutional by the state supreme court. Not until 
1972, when the legislative article of the state constitution

S i x  s t a t e  l e g i s l a t u r e s  

h a v e  s t a t u t o r y  a u t h o r i t y  

t o  l i t i g a t e  i s s u e s  o f  c o n ­

c e r n  t o  t h e m :  C a l i f o r n i a ,  

G e o r g i a ,  K a n s a s ,  

N e v a d a ,  O r e g o n  a n d  

U t a h .

was amended, could the Utah Legislature hire its own 
attorney.
Exclusion of the legislatures as litigants may have been 

based on the assumption that disputes between branches 
of government should be resolved by the political process 
rather than the courts. It may also have seemed that any 
sort of enforcement role, even if only to enforce a 
legislative prerogative, was inconsistent with the 
legislative function. Whatever the reason, the courts still 
have difficulty with legislatures as litigants.
Robert Coldsnow, legislative counsel for the Kansas 

Legislature, argues that without its consent the legislature 
has no existence for purposes of litigation. Individual 
members may sue or be sued; the legislature may not. Cer­
tain entities within the legislature have a legal existence; 
the legislature does not.
This lack of a clear party in interest causes confusion in 

the courts. When the Colorado Gereral Assembly entered 
a suit against the Environmental Protection Agency, the 
U.S. Court cl Appeals for the Tenth Circuit ruled that the 
named members of the legislature could not speak for the 
state and they lacked the requisite interest or "standing" in 
the case to be heard as individuals (Mountain States Legal Foundation v. Costle 630 f. 2d 754 [1980]). To quote the 
court: "Even if state law permitted the petitioner legislators 
to press the state’s constitutional claims . . . this court 
should not allow the legislators standing to raise claims 
that the state itself declines to raise and in fact opposes."
In that case, the legislature and the governor took con­

tradictory positions. Governor Richard D. Lamm instructed 
Attorney General John D. MacFarlane to enter the case as 
his advocate. The court ruled that "the attorney general 
has the exclusive right to represent the state in actions to 
enforce its interest." It held that the legislators could not 
represent the interests of the state because to do so would 
be to pre-empt the power of the attorney general and the 
governor.
The court either did not understand or chose to ignore 

the claim that uniquely legislative powers were being 
threatened. Legislatures may not have standing to compel 
enforcement of the statutes they pass, but they definitely 
have the requisite interest in preserving legislative author­
ity. Issues that fall into this category include confirmation 
of certain state officials, ratification of constitutional 
amendments, and the legislature's investigatory and 
information-gathering functions.
In Coleman v. Miller (307 U.S. 433 [1939]), the U.S. 

Supreme Court made it clear that state legislators chal­
lenging the procedure for ratification of constitutional 
amendments had sufficient interest in the outcome of the 
case to have their claim resolved. Similarly, U.S. Senator 
Edward Kennedy (D-Mass.) successfully argued before the

State LegislatureslFpiW 1982



U.S. Court of Appeals for the District of Columbia that an 
allegedly improper Presidential veto sufficiently infringed 
the power of the Senate, and his rights as a senator, to 
establish his standing to sue.
Aside from its opinion in Coleman v. Miller, the Supreme 

Court has not ruled on the question of legislator standing. 
And although the Coleman ruling has been cited re­
peatedly, it has limited value as precedent, since the stand­
ing of the legislature was not directly at issue when the Su­
preme Court decided the case. Their comments on the leg­
islators' right to sue were superfluous to the decision.

T raditionally, legislatures have relied on the state at­
torney general for legal assistance. There are only a 
handful of states where the attorney general is not 

specifically directed to give legal opinions to the legislature 
when asked to do so. In some states, such as Oklahoma 
and South Carolina, the attorney general is available as a 
bill drafter for the legislature. In New Hampshire, the at­
torney general can be asked for legal advice in addition to 
drafting assistance.
In some cases, however, relying on the attorney general 

to advocate and defend legislative priorities is unwise. 
Worse still, the attorney general may be confronted with a 
conflict of interest. In the Colorado case cited above, 
where members of the legislature challenged the Environ­
mental Protection Agency, and in Pennsylvania, where the 
legislature challenged the power of the governor to spend 
federal funds without a legislative appropriation (Shapp v. Sloan 391 A.2d 602), the attorney general opposed the 
legislature. In both cases, the legislature retained outside 
counsel and was ably represented. Nevertheless, these 
examples show that legislatures cannot rely on the state 
attorney general to represent their interests in all cases.
Congress has encountered similar prcblens in disputes 

with the executive branch. A case now on appeal to the 
Supreme Court {Chad a v. Immigration and Naturalization 
Sewce[No.-1932]) tests the validity of the legislative veto. 
The U.S. Department of Justice, on behalf of President 
Reagan, argues that the legislative veto is an unlawful in­
trusion by Congress into an executive function. The re­
cently established Office of Legal Counsel in the Senate is 
arguing the Senate position.

F rom time to time, every legislature faces an issue 
that requires it to assert its position in court. If these 
occasional lawsuits were the only basis for legisla­

tive counsel, it might be economic to retain outside 
counsel on a case-by-case basis. But many legislatures 
have found that legal Questions now arise almost daily.
Legislatures have Lecome big enterprises with large 

budgets, broad powers and extensive responsibilities.

They operate in a highly charged, contentious atmosphere. 
One would have to search to find any official legislative ac­
tion that did not raise one or more legal r-vjstions. In 
jimilar circumstances, a private concern woul-; have a bat­
talion of lawyers. To be effective, the legislature must not 
only defend its prerogatives from all sides, but also exer­
cise them to the fullest extent. A power not asserted is ab­
dicated.
The legislative power to investigate, which lies at the 

heart of the lawmaking function, has been the subject of 
entire texts and innumerable court cases. The legislatures 
of Kentucky, Montana, Nebraska, and other states without 
statutory authority to litigate, do have express authority to 
go to court to enforce their subpoena power.
Not all threats to the legal authority of a legislature 

necessarily arise in the state or federal courts of the home 
state. Federal precedent applies in all cases under the 
federal system. A decision in a distant federal court may 
have profound effects beyond the parties to the litigation.
As mentioned earlier, the power of the Congress to veto 

certain administrative rules of federal agencies is before 
the U.S. Supreme Court. The same concerns that promp­
ted Congress to provide for review of agency rules and 
regulations have been apparent in state legislatures, some 
of which have established procedures to review the ad­
ministrative rules of state agenciei. If the Supreme Court 
curtails congressional power in this area, attacks on 
similar state statutes are inevitable. Thus it can be impor­
tant for the legislature to be heard even when it is not a 
party to the litigation.
The law recognizes the importance of such third parties 

and provides for their participation as amicus curiae or

I n  s o m e  c a s e s ,  r e l y i n g  

o n  t h e  a t t c  r n e y  g e n e r a l  

t o  a d v o c a t e  a n d  d e f e n d  

l e g i s l a t i v e  p r i o r i t i e s  is 

u n w i s e .  W o r s e  still, t h e  

a t t o r n e y  g e n e r a l  m a y  

b e  c o n f r o n t e d  w i t h  a  

c o n f l i c t  o f  i n t e r e s t .
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"friend of the court.” An institution, group or person with an 
interest in the outcome of a case may file a brief with the 
court, explaining its point of view and bringing to the court's 
attention the potential effects of the decision.
State attorneys general regularly join their colleagues in 

other states as arnici in lawsuits when the outcomes might 
affect them. A recent Supreme Court case raised the ques­
tion whether a iocal government might be subjected to 
punitive damages under a U.S. civil rights law (City of Newport v. Fact Concerts, Inc. 49 USLW4860 [1981]).

Many states intervened in the case as amicus curiae and 
the Court ruled that punitive damages could not be im­
posed upon the city. Because few legislatures have oftices 
set up to handle such tasks, their participation in such 
cases is limited.
In states where the legislature has no legal counsel of its 

own, the main difficulty is that an outside counsel, who has 
been retained for a limited time and purpose, may not un­
derstand the nuances of the legislative process. Legisla­
tures with legal counsels are able to accumulate legislative

S t a t e s  w i t h  I n - H o u s e  Legislative C o u n s e l s

; S ta te , 'M v

California Annotated 
California Code 
10200 e* seq.

No specific limitation 
other than authorization 
by Joint Rules Committee.

Joint Rules 
Committee or 
legislature by 
resolution.

r ’.TWr1' r  r  yTViy y  '*: »*»- v  • •* *rr
Georgia ” Georgia Code Legislative" "Represent the interests

. of the Legislative branch

Kansas

K Annotated 
46-1203

Kansas Statutes
Annotated
46-1224

Services 
Committee.

Legislative Co­
ordinating Council 
when legislature 
is out of session. 
Either house by 
resolution when 
legislature is in 
session.

in matters involving 
litigation."
May represent legislature 
in "any cause or matter," 
Legislative Council has 
same mandamus and 
quo warranto powers and 
standing as attorney 
general.

Bill drafting; and advice 
and counsel to legislature, 
drafting and advice for 
governor and state judges, 
code revision, preparation 
cf initiative measures; 
statutory indexing and 
codification.
Bill drafting; assist 
committees, advisory 
opinions; statutory and 
code revision; research.
Advisory opinions, coun­
sel to special committees 
of legislature; provide 
investigative assistance 
upon request of com­
mittee chairpersons.

. ''V-•'■Yes ..

Legislative Coordi­
nating Council may 
provide legal, investi­
gative and clerical 
assistance to legal 
counsel as needed.

Oregon

Utah

Oregon Revised 
Statutes 173.111 
et. seq.

Legislative
Counsel
Committee.

Utah Revised ' ; l - ’Legis'atlve

"To protect the official 
interests of the legislative 
Assembly, one or more 
committees, or one or 
more members."
"Represent the legisla 

any of its committees 
subcommittees, or the 

^professional legislative 
cases or contro- 
before courts, 

'/administrative agencies

Bill drafting; advisory ■ i> j May contract for
opinions; code revision; ----------
digest and annotate 
Supreme Court opinions; 
service on Commission
on UniformState Laws. : .u*/

Bill drafting; research; Yes
assist in preparation of 
initiative measures; code 
revision.
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experience and knowledge to complement legal experi­
ence, This experience and knowledge can be brought to 
bear in litigation even if outside counsel is retained for the 
actual trial.

S ix state legislatures have statutory authority to 
litigate issues of concern to them: California, 
Georgia, Kansas, Nevada, Oregon and Utah. In 

each case, the selection of the legal counsel is nonpartisan 
and professional. The Kansas statute describes the 
qualifications and the selection process in detail. The 
Nevada statute requires membership in the state bar and 
expertise in “political science, parliamentary practice, 
legislative procedure, and the methods of research, 
statute revision and bill drafting.”
Before the counsel in any state can initiate an action or 

enter his appearance in a lawsuit, the legislature must con­
sent. In most states, the legislative counsel is a part of the 
legislative service agency and the supervising committee 
of legislators must give its consent before any action can 
be brought.
The legislatures have given their counsels Lroad power 

to litigate. The Oregon statute is typical: Legal action may 
be brought "when deemed necessary or advisable to pro­
tect the official interests of the legislative assembly, one or 
more legislative committees, or one or more members of 
the legislative assembly." The authorizing legislation for 
the Georgia counsel is broad and succinct: "to represent 
the interests of the legislative branch in matters involving 
litigation." Georgia and Oregon specifically provide for out­
side counsel as necessary; prer 'mably the other states 
would permit such counsel as well if the particular litigation 
called for it.
Legislatures with offices of legal counsel have managed 

to get a lot of mileage out of th- m. Their duties, as spelled 
out in each state's enabling legislation, include far more 
than litigation. All are asked to provide legal counseling to 
legislators and legislative committees. Most are involved 
with bill drafting and service to investigative committees. 
The Nevada legislative counsel works with the National 
Commission on Uniform State Laws. In Oregon and Califor­
nia, the counsels are involved in the initiative processes. 
California, Utah and Nevada specifically assign code revi­
sion duties, including the development of recommenda­
tions for improvement and reform. Other states, such as 
Georgia and Nevada, assign "such other authority and 
duties as the committee may provide."
The office of legal counsel in the legislature is essentially 

analogous to that of the general counsel in a large corpora­
tion. Although there may be lawyers in many divisions, the 
ultimate responsibility in legal matters resides in the office 
of the general counsel. All litigation is channeled through

that office.
Some states have stopped short of creating an official 

legislative counsel but have assured that ihey have other 
knowledge • .ble counsel on legislative issues. New Jersey 
is an example. The New Jersey Senate and General 
Assembly retain majority and minority counsel who spend 
a substantial portion of their time representing the respec­
tive legislative bodies. During the remainder of their time 
they carry on the private practice of law. Their legislative 
responsibilities keep them current on legislative issues and 
the private practice gives them regular and continuous 
courtroom experience. These counsels do not, however, 
handle bill drafting and other legislative chores assigned to 
in-house counsels.
This kind of legal representation provides more flexibility 

for the leadership, according to Robert Smartt, deputy 
director of the New Jersey General Assembly. "Issues 
sometimes arise where only the majority has a substantial 
interest at stake," he said. “In those instances, counsel to 
the majority can respond quickly and effectively." 
Lawrence Marinari, majority counsel to the General 
Assembly, sees litigation as a growth industry in the state. 
“The more modernized and co-êual the legislature 
becomes," Marinari said, "the moie often it is likely to be 
drawn into lawsuits. Representing the legislature could 
become a full-time job."

erhaps the most important function of the legal 
counsel in a legislature is also the most subtle. 
Creation of the office signals to the other branches 

of state government and to the public at large that th .. legis­
lature is prepared to defend its prerogatives and assert its 
powers to the fullest extent possible.
The legislature must be ‘epared to defend itself as an 

institution when it is challenged in a court of law. As a co­
equal branch of government, the legislature must be 
prepared to use the courts as a sword as well as a shield. 
When necessary, legislatures must bring actions as well as 
defend them. They must also extend their vision beyond 
their own states to federal courts througnout the nation, 
and, as issues warrant, to let those courts know how their 
rulings might affect the states.
If there was eve' a time when the legislature was a 

cloistered institution, that time has passed. In tomorrow’s 
state legislatures, there may be fewer cries of "there 
oughta be a law”— and more of "I'll see you in court."

La nn y  P ro ffe r is counsel to NCSL.
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Fiscal Analysis - H JR 26

It is difficult to predi~t with c o m p l e t e  a c c u r a c y  the n u m b e r  of a d v i s o r y  opinion 

r e q u e s t s  w h i c h  c o ul d  b e  anticipated if this m e a s u r e  b e c o m e s  law. G i v e n  t h e  

substantial n u m b e r  of constitutional issues w h i c h  h a v e  c o n c e r n e d  the legislature 

a n d  the g o v e r n o r ' s  office in re c e n t  y e a r s ,  this not e  is calculated b a s e d  u p o n  a n  

a s s u m p t i o n s  of 25 r e q u e s t s  annually.

T h e  p r i m a r y  i m p a c t  o n  t h e  s u p r e m e  c o u r t  w o u l d  b e  in time s p e n t  r e s e a r c h i n g,  

a n a l y z i n g  a n d  drafting th e  opinions. T h e  r e s e a r c h  a n d  analysis function is 

p e r f o r m e d  b y  law clerks. W i t h o u t  a lower c o u r t  ruling or appellate r e c o r d  for a 

law clerk to r e v ie w ,  the appellate clerk indicates that at least t w o  w e e k s  will b e  

e x p e n d e d  p r e p a r i n g  materials for the justices. A s  is the  c a s e  in o t h e r  appellate 

matters, law clerks will also p r o o f r e a d  a n d  c h e c k  technical a s p e c t s  of the o p i n­

ion.

T h e  appellate clerk estimates a total of 260 d a y s  of law clerk time s p e n t  o n  

t h e s e  r e q u e s t s .  A n  additional law clerk III position w o u l d  b e  r e quired.

A l t h o u g h  additional judicial a n d  clerical s u p p o r t  staff time will also b e  e x p e n d e d  

in t h e s e  matters, it a p p e a r s  that existing r e s o u r c e s  a r e  a d e q u a t e  to a b s o r b  the 

additional w o r k l o a d .



Personal Services:

Salary Benefits Total

Law Clerk II, Range 15A,
Anchorage, PFT - 12 months $30,372 $10,941 $41,313

Supplies 1,875

Equipment: (one-time cost)

Desk, chair, typewriter, filing cabinet,
statutes, and rules of court 2,823

Total First-Year Cost
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Fiscal Analysis - H J R  26

It Is d iff icu lt to predict with complete accuracy the number of advisory opinion 

requests which could be anticipated I f  th is measure becomes law. Given the 

substantial number of constitutional Issues which have concerned the legislature 

and the governor's office in recent years, th is note is calculated based upon an 

assumptions of 25 requests annually.

•

The primary impact on the supreme court would be in time spent researching, 

analyzing and drafting the opinions, The research and analysis function Is 

performed by law c le rk s . Without a lower court ruling or appellate record for a 

law cierk to review , the appellate c le rk  Indicates that at least two weeks w ill be 

expended preparing materials for the justices. As Is the case in other appellate 

matters, law c le rks w ill also proofread and check technical aspects of the opin­

ion.

The appellate c le rk  estimates a total of 260 days of law c lerk time spent on 

these requests. An additional law clerk I I I  position would be required.

Although additional judicial and clerical support s tu ff time will also be expended 

in these matters, it  appears that existing resources are adequate to absorb the 

additional workload.
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The Committee has considered

Proposing an amendment to the Constitution of the State of Alaska relating 
to advisory opinions of the Supreme Court on the request of the governor or 
legislature.

RECOMMENDS:

[ ] replace with ___________________________

[ ] attached amendment(s)

[><J do pass

do not pass 

no recommendation 

individual recommendations 

additional referral to the

ADOPTS:

[

]

[ ] letter of intent

[ ] the same title

[ ] a new title

Committee

ATTACHES HEW FISCAL NOTE(s): 

[^<f fiscal impact 

[ ] zero fiscal note 

[ ] zero with analysis

PASS:

<w ^ ) \  -

[ ] same as previous fiscal note

published

[ ] same as previous zero fiscal
I i,

note published ________________

SIGNING OTHER RECOMMENDATIONS;

^ 2 -
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D a t e  referred: 2 / 1 0 / 8 8 FURTHER REFERRALS:
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da te: M f t r c U  / q y t f

Committee has considered HJR 44

Proposing an amendment to the Constitution of the State of Alaska relating 
to open meetings.

RECOMMENDS:

[ replace with £-5 H~T(Z ^  4  C j C  ̂  ̂

[ ] attached amendment(s)

[ ] do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the

[ ]  letter of intent

[ ] the same title

[ ] a new title

Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ 3 zero fiscal note

[ ] zero with analysis

[ ] same as previous fiscal note

published ____________________-__

[ ] same as previous zero fiscal

note published ________________

SIGNING OTHEJ RECOMMENDATIONS:
- /  - -

hairman's signature
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I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

P r o p o s i n g  a n  a m e n d m e n t  to t h e  C o n s t i t u­

tion  o f  the S t a t e  of A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  t h e  S t a t e  of A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  o f  e a c h  h o u s e  of 

the l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the. p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in  e x e c u t i v e  s e s s i o n  to c o n s i d e r  

m a t t e r s  a u t h o r i z e d  b y  law. If a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  b o dy, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  o n  t h e  m a t t e r ; 

b y  a q u o r u m  of t h a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  th i s  section.

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  this s e c t i o n  is ! 

su b j e c t  to a c i v i l  p e n a l t y  for e a c h  w i l f u l  v i o l a t i o n  i n  a n  ac t i o n  

b r o u g h t  in  the s u p e r i o r  court. C a u c u s e s  o f  the legislature, m a y  meet 

in p r i v a t e  to c o n s i d e r  m a t t e r s  of p r o c e d u r e ,  o r g a n i z a t i o n ,  or  s t r a t e­

gy. T h e  p r o v i s i o n s  o f  this s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s s i o n s  and 

c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  to a c h i e v e  m a x i m u m  p u b l i c  access 

a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  a n d  c a u c u s e s .

* Sec. 2. (a) T h e  p u r p o s e  o f  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  of  A l a s k a ,  p r o p o s e d  in sec. 1 o f  t h i s  r e s o l u t i o n  is to ma k e  

o p e n n e s s  in g o v e r n m e n t  t h e  r u l e  and s e c r e c y  t h e  e x c e p t i o n .  T h e  a m e n d m e n t  

e n s u r e s  that t h e  p u b l i c  is n o t  e x c l u d e d  d u r i n g  t h e  s u b s t a n t i v e  d e l i b e r a t i v e  

a n d  d e c i s i o n - m a k i n g  s t a g e s  o f  t h e  b u d g e t a r y  a n d  l a w m a k i n g  p r o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 62.312,

-1- C S H J R  4 4 (Jud)

j



c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  and t h e  a m e n d m e n t  p r o v i d e s  a 

b a s i s  f o r  j u d i c i a l  e n f o r c e m e n t  of that law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of  the S tate of A l a s k a .

(c) The e x i s t i n g  o p e n  m e e t i n g s  law r e q u i r e s  t h a t  v o t e s  b e  c o n d u c t e d  

in a m a n n e r  that a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  v o t e d .  F o r  e x e c u­

tiv e  sessions, it r e q u i r e s  th a t  m e e t i n g s  first b e  c o n v e n e d  as p u b l i c  m e e t­

ings  and the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  of t h e  b o d y .  R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  open 

m e e t i n g s .

(d) U n der e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  of w h i c h  w o u l d  c l e a r l y  have 

an  a d v e r s e  effect o n  the f i n a n c e s  of the g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c­

ter o f  a n y  person, p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c h a r t e r ,  or o r d i n a n c e  are 

r e q u i r e d  to be c o n f i d e n t i a l .

(e) This a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  t h e  f r e e  f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a t i o n  in p u b l i c  for vims, c o m m u n i t y  

e v e n t s ,  or social e v e n t s .  M e e t i n g s  of less than a q u o r u m  of  t h e  l e g i s l a­

ti v e  b o d y  that h a v e  the p u r p o s e  or e f f e c t  of c i r c u m v e n t i n g  t h e  o p e n  m e e t­

ings l a w  w o u l d  also b e  a v i o l a t i o n  of  this section.

(f) In the p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0 ( 6 ) -  

( C ) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s hall c o n s i d e r  t h e  s t a t e m e n t  o f  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  i n  (a) - (e) o f  this section.

* Sec. 3. The a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  t h e  voters o f  t h e  s t a t e  at  the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  o f  the S t ate o f  A l a s k a ,  a n d  t h e  e l e c­

ti o n  laws of  the state.

C S H J R  4 4 ( Jud) -2-
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I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

ti o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  the S t a t e  of A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  of  e a c h  h o u s e  of 

the l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in e x e c u t i v e  s e s s i o n  to c o n s i d e r  

m a t t e r s  a u t h o r i z e d  b y  law. I f  a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  on  the m a t t e r  

b y  a q u o r u m  of that l e g i s l a t i v e  b o d y  is a v i o l a t i o n  of this s ection. I 

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  th i s  s e c t i o n  m a y  be 

f i n e d  for e a c h  w i l f u l  v i o l a t i o n  in an  a c t i o n  b r o u g h t  in the s u p e r i o r  

court. C a u c u s e s  of  t h e  l e g i s l a t u r e  m a y  m e e t  in p r i v a t e  to c o n s i d e r  

m a t t e r s  of p r o c e d u r e ,  o r g a n i z a t i o n ,  o r  s t r a t e g y .

* Sec. 2. (a) T h e  p u r p o s e  of  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 o f  this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  t h e  r u l e  a n d  s e c r e c y  t h e  e x c e p t i o n .  T h e  a m e n d m e n t
I
I e n s u r e s  that the p u b l i c  is n o t  e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e

!
j a n d  d e c i s i o n - m a k i n g  stages of  the b u d g e t a r y  a n d  l a w m a k i n g  pro c e s s .
I

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  and 4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a s i s  for j u d i c i a l  e n f o r c e m e n t  of that law, n o t w i t h s t a n d i n g  art. II,

! secs. 6 and 12, C o n s t i t u t i o n  of the S t a t e  o f  A l a ska.

-1- C S H J R  4 4 ( Jud)
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(c) T h e  e x i s t i n g  o p e n  m e e t i n g s  l a w  r e q u i r e s  that v o t e s  b e  c o n d u c t e d  

in a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  vo t e d .  F o r  e x e c u­

ti v e  s e s s i o n s ,  it r e q u i r e s  t h a t  m e e t i n g s  f i r s t  be  c o n v e n e d  as p u b l i c  m e e t­

ings a n d  t h e  q u e s t i o n  of  h o l d i n g  an e x e c u t i v e  s e s s i o n  be  d e t e r m i n e d  by  a 

m a j o r i t y  v o t e  o f  the body. R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  op e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  

an  a d v e r s e  e f f e c t  o n  the f i n a n c e s  of  t h e  g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter of a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c harter, or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  the f r e e  f l o w  of ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  forums, c o m m u n i t y  

events, o r  s o c i a l  even t s .  M e e t i n g s  o f  less t h a n  a q u o r u m  o f  t h e  l e g i s l a­

tive b o d y  t h a t  h a v e  the p u r p o s e  or e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  m e e t­

ings law w o u l d  a l s o  be a v i o l a t i o n  o f  this se c t i o n .

(f) In the p r e p a r a t i o n  of its n e u t r a l  s u m m a r y  u n d e r  AS 1 5 . 5 8 . 0 2 0 ( 6 ) -  

(C) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  of  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  this s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s hall b e  p l a c e d  

b e f o r e  the v o t e r s  of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

w i t h  art. X I I I ,  sec. 1, C o n s t i t u t i o n  o f  tie S t a t e  of Alas k a ,  a n d  the e l e c­

tion laws o f  the state.

CSHJR 44(Jud) - 2 -
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IN THE HOUSE

BY BROWN, ELLIS, FRANK, 
DAVIS, COTTEN, NAVARRE, 
POURCHOT A N D  B O Y E R

HOUSE \JOINT RESO L U TI O N  NO. 44 

IN THE LEGISLATURE OF THE STATE 01 ALASKA 

FIFTEENTH L EG I S LATURE - SECOND SESSION

\ Proposing an amendment to the C o n s t i t u­

t i o n  of the State of Al a s k a  r e l ating to 

ipen meetings.

BE IT RESOLVED BY THE LEGISLATURE OF 'THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amen d e d
\

by adding a new section to read:

SECTION 23. MEETINGS OPEN. Th^'deliberations of each, h o u s e  of

the legislature and the d eliberationsjpf th^^ommiJJ^e^.s aiA3jTsubcop»fiit-

2 0

2 1

— 2 2  

23

24

25

26

27

28 

29

teesjjand of sagh^committee of the wholej shall p e open to the public 

unless the legislative body is meet i n g  iA executive session to con- p  p 
sider matters authorized by law. If a m a t t e ^ ~ is a p pr o p r i ate to a 

particular legislative body, privaJt£_ and s u b st a n t ive d e l i b e r a ti o n  on

f that legislative body is a v i o la t i o n  of this 

section. ̂ -Caucusel; of the legislature may meet in private to consider 

matters of p r ocedur e , organization, or strategy.

* Sec. 2. ‘ (a) ^ T h e  ^uirjaoseTjof the amendment to art. I, Con s t i t u t io n  of 

the State of Alaska, proposed in sec. 1 of this resolution is to m ake 

openness in government the rule and secrecy the exception. The amendment 

ensures that the public is not excluded during the substantive deli b e ra t i v e  

and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312, 

complies w i t h  this constitutional amendment and the amendment provides a 

basis for judicial enforcement of that law, n o twithstanding art. II, 

secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meeting law requires that votes be conducted in

HJR044A HJR 4 4



1 a m a n n e r  that allows the public to k n o w  ho w members voted. For executive

2 sessions, it requires that meetings first be convened as public meetings

3 and the qu e s t i o n  of holding an exe c u t i v e session be determined by a ma-

4 jority vot e of the body. Reasonable pub l i c  notice is required for open

5 meetings.

6 (d) U n d e r  existing law, a le g i s lative body may use an executive

7 session only to discuss

8 (1) matters, the immediate knowledpe of w h i c h w ould clearly have

9 an adverse effect on the finances of the government;

10 (2) subjects which tend to prejudice the reputation and charac-

11 ter of any person, provided the p e r s o n  may request a public discussion; and

12 (3) matters which by law, mun i c i p a l  charter, or ordinance are

13 required to be confidential.

14 (e) This amendment is not in t e n d e d  to prevent the free flow of ideas

15 among legislators or their p a r t i c i p a t i o n  in public forums, community

16 events, or social events. M e e t i n g s  of less than a quorum of the

17 legislative b ody that have the purp o se  or effect of circumventing the open

18 meetings law w ou l d  also be a v i o l a t i o n of this section.

19 (f) In the preparation of its neutral summary under AS 15.58.-

20 020(6)(C), the Legislative Affairs A g e n c y  shall consider the statement of

21 legislative intent contained in (a) - (e) of this section.

22 * Sec. 3. The amendment proposed by this resolution shall be placed

(gT^ b e f ore the v o t e r s^tff the state at the next general election in conformity

24 w i t h  art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

25 tion laws of the state.

HJR 4 4 -2- HJR044A



O f f e r e d  in t h e  H O U S E

T O :  C S H J R  44 (Judi c i a r y )

By Brown

Page 1, l i n e s  17 - 18:

D e l e t e  " m a y  b e  f i n e d "

I n s e r t  "is s u b j e c t  to a civil p e n a l t y "
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O f f e r e d  i n  t h e  H O U S E  By B r o w n

TO: C S H J R  44 ( J u d i c i a r y )

P a g e  1, l i n e  19, a f t e r  " c o u r t " :  c j ^ ^ f

I n s e r t  " a n d  the c o u r t  m a y  en j o i n  v i o l a t i o n s  o f  this section!'

A  C t l S e f  ]
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A M E N D M E N T

O f f e r e d  in t h e  H O U S E  B y  B r o w n

TO: C S H J R  44 ( J u d i c i a r y )

P a g e  1, line 20, a f t e r  " s t r a t e g y . " :

I n s e r t  " T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s s i o n s  

a n d  c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  t o  a c h i e v e  m a x i m u m  p u b l i c  a c c e s s  

a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  a n d _ c a u c u s e s ."



' - 
i

A M E N D M E N T

O f f e r e d  in  the H O U S E  B y  T a y l o r

TO: H J R  44

P a g e  1, l i n e  7, a f t e r  " m e e t i n g s "

I n s e r t  " o f  the l e g i s l a t u r e "

P a g e  1, l i n e s  11 - 19:

D e l e t e  a l l  m a t e r i a l  a n d  i n s ert:

" S E C T I O N  23. L E G I S L A T I V E  M E E T I N G S  P U B L I C .  (a) E a c h  m e e t i n g  of 

a h o u s e  o f  the l e g i s l a t u r e ,  o f  a c o m m i t t e e  o f  the w h o l e  o f  a h o u s e  of 

the l e g i s l a t u r e ,  or o f  a c o m m i t t e e  o f  the l e g i s l a t u r e  is o p e n  to the 

p u b l i c  e x c e p t  as p r o v i d e d  b y  thir sec t i o n .  T h i s  s e c t i o n  do e s  n o t  

a p p l y  to a v o t e  t a k e n  to o r g a n i z e  the l e g i s l a t u r e  or to s u b c o m m i t t e e s  

o f  a l e g i s l a t i v e  c o m m i t t e e .

(b) If s u b j e c t s  d e s c r i b e d  u n d e r  (c) o f  this s e c t i o n  a r e  to be  

d i s c u s s e d  at a m e e t i n g ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  as a p u b l i c  

m e e t i n g  a n d  the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  to d i s c u s s  

s u b j e c t s  d e s c r i b e d  in (c) o f  th i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  o f  the h o u s e  o f  t h e  l e g i s l a t u r e  or o f  a c o m m i t t e e  o f  the 

l e g i s l a t u r e .  A  s u b j e c t  m a y  n o t  b e  c o n s i d e r e d  at t h e  e x e c u t i v e  s e s s i o n  

e x c e p t  o n e  m e n t i o n e d  in t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  

u n l e s s  t h e  s u b j e c t  is a u x i l i a r y  to the m a i n  q u e s t i o n .  A  v o t e  m a y  n o t  

b e  t a k e n  a t  the e x e c u t i v e  s e s s i o n .

(c) T h e  f o l l o w i n g  s u b j e c t s  m a y  b e  d i s c u s s e d  i n  a n  e x e c u t i v e

-1- 2/25/88



s e s s i o n :

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  

h a v e  a n  a d v e r s e  e f f e c t  u p o n  the f i n a n c e s  o f  t h e  state;

(2) s u b j e c t s  t h a t  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  

c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a p u b l i c  

d i s c u s s i o n ;

(3) m a t t e r s  t h a t  b y  l a w  a r e  r e q u i r e d  to b e  c o n f i d e n t i a l .

(d) R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  g i v e n  f o r  e a c h  m e e t i n g  

r e q u i r e d  to b e  o p e n  u n d e r  this s e c t i o n .  T h e  n o t i c e  s h a l l  i n c l u d e  the 

date, time, a n d  p l a c e  o f  t h e  m e e t i n g .

(e) A  v o t e  t a k e n  c o n t r a r y  to t h i s  s e c t i o n  is v o i d . "

-2- 2/25/88
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E r a d l e y
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W O R K  D R A F T

IN T H E  H O U S E  B Y  B R O W N

H O U S E  J O I N T  R E S O L U T I O N  NO.

I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

tio n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  of  e a c h  h o u s e  o f  

the l e g i s l a t u r e  a n d  the d e l i b e r a t i o n s  o f  the c o m m i t t e e s  a n d  s u b c o m m i t­

tees a n d  of  e a c h  c o m m i t t e e  o f  the w h o l e  s h a l l  b e  o p e n  to t h e  p u b l i c  

u n l e s s  the l e g i s l a t i v e  b o d y  is m e e t i n g  i n  e x e c u t i v e  s e s s i o n  to c o n­

sider  m a t t e r s  a u t h o r i z e d  b y  law. If a m a t t e r  is a p p r o p r i a t e  to a 

p a r t i c u l a r  l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  on 

the m a t t e r  b y  a q u o r u m  of th a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  this 

section. C a u c u s e s  o f  the l e g i s l a t u r e  m a y  m e e t  in p r i v a t e  to c o n s i d e r  

m a t t e r s  o f  p r o c e d u r e ,  o r g a n i z a t i o n ,  or  s t r a t e g y .

* Sec. 2. (a) T h e  p u r p o s e  of  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 o f  this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  the ru l e  a n d  s e c r e c y  the e x c e p t i o n .  T h e  a m e n d m e n t  

ensu r e s  th a t  the p u b l i c  is not e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e  

and d e c i s i o n - m a k i n g  stages of the b u d g e t a r y  a n d  l a w m a k i n g  p r o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a sis for j u d i c i a l  e n f o r c e m e n t  o f  t h a t  law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of the S t a t e  of  A l a s k a .
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a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  v o t e d .  F o r  e x e c u t i v e  

s e s s i o n s ,  it r e q u i r e s  that m e e t i n g s  f i r s t  be  c o n v e n e d  as p u b l i c  m e e t i n g s  

arid the q u e s t i o n  o f  h o l d i n g  an e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a m a ­

j o r i t y  v o t e  o f  the body. R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  o p e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  of w h i c h  w o u l d  c l e a r l y  h a v e  

an a d v e r s e  e f f e c t  on  the f i n a n c e s  of  the g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter of a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c h a r t e r ,  or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  t h e  f r e e  f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  f o r u m s ,  c o m m u n i t y  

events, or s o c i a l  events. M e e t i n g s  o f  less t h a n  a q u o r u m  o f  the 

l e g i s l a t i v e  b o d y  t h a t  h a v e  the p u r p o s e  o r  e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  

m e e t i n g s  l a w  w o u l d  a l s o  be a v i o l a t i o n  o f  this section.

(f) In the p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 58.- 

0 2 0 ( 6 ) (C), the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  of 

l e g i s l a t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  this s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  the v o t e r s  o f  the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of  the S t a t e  of  A l a s k a ,  a n d  t h e  e l e c­

tion  laws o f  the state.



—Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s

M E M  0  R A N D U M
TO: All House Members ^  
FROM: Rep, Kay B r o w i U r

DATE: April 2 2 , 1 9 W '  \
RE: HJR 44 - Proposed Rules CS

Attached for your review is a work draft fo r a proposed Rules Committee 
Substitute for CS HJR 44(Judiciary) that I requested in response to concerns 
voiced by some House members.
The changes are:

1) lines 19-20, add "A court may not prescribe rules or 
procedures for the conduct of legislative business."

2) line 18, delete "penalty" and insert “fine".

These changes are intended to make clear the legislature's intent that the 
court not prescribe operating procedures such as defining the circumstances 
under which teleconferences should be held, room size, adequate public 
notice, and other operational matters.

A civil "fine" rather than a "penalty," would provide a deterrent for wilful 
violations and define the extent of court enforcement. This change further 
indicates the legislature's intent that the court not enjoin violations.
In response to these concerns, the House Rules Committee will be meeting at 
8:00 a.m. Tuesday, April 26, in the Speaker's Chambers to consider adoption 
of the proposed Committee Substitute. I welcome your questions and 
comments.
Attachment

During Session:

P. O . BOX 2 0 - 2 6 6 1  P . O . B O X  V
A n c h o r a g e ,  A K  9 9 5 2 0 - 2 6 6 1  J u n e a u ,  A K  9 9 8 U

( 9 0 7 )  2 7 2 - 0 2 0 7  ( 9 0 7 )  4 6 5 - 4 9 9 8
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O r i g i n a l  s p o n s o r s :  Brown, E l l i s ,
Frank, et al.

IN  T H E  H O U S E  B Y  T H E  R U L E S  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 (Rules)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

ti o n  o f  the S t a t e  of A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  the S t a t e  of  A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  O PEN. T h e  d e l i b e r a t i o n s  o f  e a c h  h o u s e  of 

t he l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in e x e c u t i v e  s e s s i o n  to c o n s i d e r
«

m a t t e r s  a u t h o r i z e d  b y  law. I f  a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  o n  t h e  m a t t e r  

b y  a q u o r u m  o f  t h a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  th i s  se c t i o n .  

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  t h i s  s e c t i o n  is 

s u b j e c t  to a c i v i l  fi n e  r o r  e a c h  w i l f u l  v i o l a t i o n  i n  an  a c t i o n  b r o u g h t  

i n  the s u p e r i o r  court. A  c o u r t  m a y  n o t  p r e s c r i b e  r u l e s  o r  p r o c e dures 

for the c o n d u c t  o f  l e g i s l a t i v e  b u s i n e s s .  C a u c u s e s  o f  the l e g i s l a t u r e  

m a y  m e e t  in p r i v a t e  to c o n s i d e r  m a t t e r s  o f  p r o c e d u r e ,  o r g a n i z a t i o n ,  or 

s t r a t e g y .  T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s­

si o n s  a n d  c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  to a c h i e v e  m a x i m u m  

p u b l i c  a c c e s s  a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  and 

c a u c u s e s .

* Sec. 2. (a) The p u r p o s e  o f  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 of this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  the r u l e  a n d  s e c r e c y  the e x c e p t i o n .  T h e  a m e n d m e n t  

e n s u r e s  t h a t  the p u b l i c  is n o t  e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e
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a n d  d e c i s i o n - m a k i n g  s t a g e s  o f  the b u d g e t a r y  a n d  l a w m a k i n g  pr o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a s i s  f o r  j u d i c i a l  e n f o r c e m e n t  o f  t h a t  law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of t h e  S t a t e  o f  A l a s k a .

(c) T h e  e x i s t i n g  o p e n  m e e t i n g s  l a w  r e q u i r e s  t h a t  v o t e s  be c o n d u c t e d  

in a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  vo t e d .  F o r  e x e c u­

ti v e  s e s s i o n s ,  it r e q u i r e s  that m e e t i n g s  f i r s t  b e  c o n v e n e d  as p u b l i c  m e e t ­

ings a n d  the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  o f  the b o d y .  R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  o p e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  an e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  

a n  a d v e r s e  e f f e c t  o n  the f i n a n c e s  o f  t h e  g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter  o f  a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  a n d

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  charter, or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  the free f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  forums, c o m m u n i t y  

e v e n t s ,  or s o c i a l  events.. M e e t i n g s  o f  le s s  t h a n  a q u o r u m  of  the l e g i s l a­

tiv e  b o d y  t h a t  h a v e  the p u r p o s e  or e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  m e e t­

ings l a w  w o u l d  a l s o  b e  a v i o l a t i o n  o f  t h i s  s e c t i o n .

(f) In t h e  p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0 ( 6 ) -  

(C) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  o f  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  th i s  s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s hall be  p l a c e d  

b e f o r e  the v o t e r s  o f  the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

C S H J R  4 4 (Rls) -2-
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Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s

o

M E M O R A N D U M

FROM: Rep. Kay Brow

TO: Ail Members of the House

DATE: March 28, 1988
RE: Open Meetings Constitutional 

Amendment

Attached for your review is CS HJR 44 (Judiciary), ' Proposing an amendment 
to the Constitution of the State of Alaska relating to open meetings," and a 
news article.

I introduced the constitutional amendment to ensure the right of public 
access to the deliberations of legislative bodies. The legislative process must 
be accountabie, accessible, and responsive to the press and the people of 
Alaska.

A summary of the legal proceedings leading up to the introduction of HJR 44 
is relevant. As you w ill recall, the League of Women Voters v. Adams et al 
lawsuit was brought over the closed budget discussions in caucus meetings 
during the 1986 session. The Superior Court found an implied right of access 
to the proceedings of the legislature under the Alaska Constitution. The 
Superior Court appeared to hold that discussion and binding decisions on 
substantive legislation cannot be made in a private caucus. However, the 
open meetings law specifically does not apply to "...any votes required to be 
taken to organize a public body..."(AS 44.62.310(a)). It had been noted 
earlier by the Supreme Court that the statute has no application to private 
caucuses, so there is no reason to exempt from the statute organizational 
votes which take place in those caucuses. (Tamara Cook memo, Dec. 11,
1986).
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The case was appealed to the Alaska Supreme Court. The higher court had 
earlier demonstrated an unwillingness to interfere in matters of procedure 
involving the legislature (Malone v. Meekins. 650 Psd 351 (Alaska 1982)). 
The legislature is constitutionally required to determine rules for its own 
proceedings and it may not do so by statute because this would bind itself 
in the future (the legislature would be subject to the Governor's veto of the 
repeal of the statute, or would need a supermajority vote to override a veto.) 
The task before the Supreme Court in League of Women Voters was to deter­
mine whether the public has an unenumerated right of access to legislative 
meetings at which substantive budget decisions are made.

The Supreme Court reversed the lower court's ruling and held that there is 
no implied right of public access to legislative committees or caucuses under 
the Alaska Constitution. The Court's decision was based on the separation of 
powers doctrine; that is, the Court had no constitutional authority to enforce 
the law governing the operating procedures of the legislature. The Court 
concluded that it is not the function of the judicial branch to require the 
legislature to follow its own rules.
HJR 44 would amend the constitution to manda s legislative adherence to the 
Open Meetings Act and to provide for judicial enforcement in the instance of 
a violation. It provides the legal framework to protect the public’s right to 
openness in the legislative process.

The resolution requires that deliberations be open unless the body is meet­
ing in executive session to consider matters authorized by law. It prohibits a 
quorum of each house and its committees from engaging in private and sub­
stantive deliberation on a matter appropriate to that body. It allows private 
caucuses for matters relating to procedure, organization and strategy.
HJR 44 was amended in House Judiciary to provide for a civil penalty in 
Superior Court for a wilful violation of the open meetings requirement. It 
also was amended to provide that the language permitting executive sessions 
and caucuses shall be narrowly construed to avoid unnecessary closed 
meetings.

The intent language included in the constitutional amendment makes clear 
that it is not intended tc prevent the free flow of ideas among legislators, or 
their participation in public forums, community meetings, or social events.



HJR 44 requires a two-thirds vote of both the House and the Senate, and the 
signature of the Governor to place it before the voters in November. I would 
appreciate your careful review and consideration of this measure. Please 
call me at -4998 if you have any questions or concerns. Thank you.

CS HJR 44 (Judiciary)

Page 3
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O p i n i o n

(Lu-m-Q A  ^  ( I ^

O p e n  m e e t i n g s :  A  c r i t i c a l  i s s u e

When the Alaska Supreme 
court issued its opinion on the B y  R e p .  K a y  B r o w n  a n d  S e n .  A r l i s s  S t u r g u l e w s k i
open meetings lawsuit brought--------------------------------------------------------------------
against the Alaska legislature by gislators, which is essential to a
the League of Women Voters and legislator’s ability to represent
two Alaska newspapers, the rul- his or her constituents. At the
ing brought to light a crucial flaw same time, we felt that the legis-
in our state constitution. The lature, as the state’s only bicam-
court ruled that it had no juris- eral legislative body, elected
diction in the open meetings dis- along partisan lines, must have
pute and accordingly could not the flexibility to exercise that
force the legislature to comply partisanship,
with the state Open Meetings With these standards in mind,
Act. our proposed amendment re-

The crucial issue in the open ' quires that legislative delibera-
meetings lawsuit concerned the tions be open unless, as presently
right of the press and the public provided by the Open Meetings
to know about and understand Act, the body is meeting in a
the deliberations of their elected properly convened executive ses-
representatives. The need for ac- sion to consider matters ex­
cess to legislative deliberations pressly authorized by law. The
has never been more critical amendment r ’so states that if a
than at present. Decisions made matter is appropriate to a partic-
in Juneau are of vital interest to ular body (which includes com­
all Alaskans as the state comes mittees and subcommittees),
to terms with declining oil reve- then “private and substantive de-
nues. * liberation on the matter by a quo­

in response to the Supreme rum of that legislative body" is
Court’s decision, one legislative prohibited. The proposed amend-
leader characterized the ruling ment also recognizes the unique
as giving legislators “a blank role of legislative caucuses and
check." In essence, the Alaska ' specifically allows caucuses to
Supreme Court found that the le- meet in private, but only to con-
gislature’s conduct is above the sider “matters of procedure, or-
law that requires other state and • ganization, or strategy."
local officials to conduct the pub- We recognize, of course, that
lie’s business in the open. our amendment dfaws a fine line

Before the Supreme Court rul- of distinction between a discus- 
ing, it had been our belief that 
the public was entitled to open 
legislative meetings; we now 
know that a constitutional 
amendment is needed. With that 
goal in mind, we have introduced 
an identical Joint Resolution in 
both the House and the Senate 
that would amend the Alaska 
Constitution and specifically pro­
vided for open meetings by the 
legislature

The proposed amendment lan­
guage is the work product of a 
number of individuals who began 
meeting shortly after the Su­
preme Court issued its ruling, in­
cluding representatives of the 
League of Women Voters and 
several news organizations. In 
trying to draft suitable language 
with the help of this ad hoc 
group, we knew that it was es­
sential to develop both realistic 
and workable standards. Such 
standards must fundamentally 
ensure openness by the legis­
lature but also not prevent the 
free exchange of ideas among le­

sion that would be prohibited as 
"private and substantive” and a 
discussion that would be permis­
sible as a matter of caucus 
“strategy." In the final analysis, 
however, it is our feeling that it 
will be incumbent upon all legis- , 
lators to police themselves as a 
group and for individual mem­
bers to insist when appropriate, 
as we have, that the public’s 
right-to-know must be protected 
and that the public’s substantive 
business be conducted openly.

Finally, we believe that the 
proposed amendment provides 
both a realistic and workable set 
of standards by which the legis­
lature can conduct legislative 
business in an open manner 
while still providing legislators 
an opportunity to participate in 
confidential partisan activities. 
Without a constitutional amend­
ment to provide for the public’s 
right of access, the legislature 
will continue to be free to meet 
at will behind closed doors in 
clear violation of the Open Meet­
ings Act, but beyond the reach of 
the courts.

Rep. K a y  Brown and Sen. 
A rliss  Sturgulewski both repre­
sent Anchorage in  the Alaska 
State Legislature.
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M E M O R A N D U M  M a r c h  18, 1988

S U B J E C T :  O p e n  m e e t i n g s
( C S H J R  4 4 ( J u d i c i a r y ) )

TO: R e p r e s e n t a t i v e  K a y  B r o w n

F R O M :  R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  C o u n s e l

I h a v e  r e v i e w e d  the c i t a t i o n s  f r o m  the H o u s e  R e s e a r c h  A g e n c y
r e p o r t  t h a t  R o x a n n e  p r o v i d e d  to m e  o n  t h e  a v o i d i n g  o f  a c t i o n
for a v i o l a t i o n  of  o p e n  m e e t i n g  laws. I h a v e  r e v i e w e d  a b o u t  
h a l f  o f  the la w s  of  the o t h e r  st a t e s  a n d  w i l l ,  if y o u  wish,
r e v i e w  the r e m a i n d e r .  B u t  it s e ems t h a t  s o m e  k i n d  of p a t­
t e r n  a p p e a r s  i n  the laws of the st a t e s  t h a t  I d i d  review.
L e t  m e  m a k e  s o m e  o b s e r v a t i o n s  a b o u t  t h e  laws a n d  t h e n  o f f e r  
the i n d i v i d u a l  a n a l y s e s  o f  the st a t e s  f r o m  A l a b a m a  t h r o u g h  
M i s s o u r i .

F i r s t ,  a n d  I t h i n k  this is s i g n i f i c a n t ,  I f o u n d  n o  case 
w h e r e  a n  A c t  o f  a l e g i s l a t u r e  w a s  a v o i d e d .  It a p p e a r s  that 
n o  a c t i o n  w a s  a v o i d e d  (or c h a l l e n g e d  u n t i l  A b o o d )  w h e r e  the 
v i o l a t i o n  w a s  b a s e d  o n l y  o n  the a c t i o n s  o f  a c o m m i t t e e  or 
s u b c o m m i t t e e  o f  the l e g i s l a t i v e  body.

T h e r e  is s o m e  l o g i c  to this point. W h i l e  c o m m i t t e e  r e c o m­
m e n d a t i o n s  a r e  u s e f u l ,  a m e m b e r  m a y  v o t e  f o r  o r  a g a i n s t  
f i n a l  p a s s a g e  b a s e d  o n  or in  s p i t e  o f  r e c o m m e n d a t i o n s  o f  a 
c o m m i t t e e .  W h a t  o n e  c o m m i t t e e  does m a y  b e  d i s r e g a r d e d  b y  a 
s u b s e q u e n t  c o m m i t t e e  or u s e d  for e n t i r e l y  d i f f e r e n t  re a s o n s .  
It s h o u l d  n o t  f o l l o w  th a t  t h e  a c t i o n  b y  a c o m m i t t e e  v i t i a t e s  
t h e  f i n a l  l e g i s l a t i v e  action.

In  p r o b a b l y  e v e r y  state, s t a t e  c o n s t i t u t i o n s  w i l l  r e q u i r e  
v o t e s  o n  f i n a l  e n a c t m e n t  to b e  p u b lic. W h e t h e r  a d i s r e g a r d  
o f  c o m m i t t e e  a c t i o n  th a t  v i o l a t e s  o p e n  m e e t i n g  c o n c e p t s  (if 
f i n a l  a c t i o n  is open) is a s e r i o u s  l o o p h o l e  or a r e a s o n a b l e  
e x p e c t a t i o n  m a y  b e  d e b a t a b l e  b u t  it a p p e a r s  to e x p l a i n  w h y  
the a p p l i c a t i o n  o f  o p e n  m e e t i n g  c o n c e p t s  to l e g i s l a t i v e
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a c t i o n  does n o t  r e s u l t  in the a v o i d a n c e  o f  the f i n a l  l e g i s­
la t i v e  action. T h e  l e g i s l a t u r e  s h o u l d  h a v e  the p o w e r  to 
c u r e  the d e f e c t s  i n  l e g i s l a t i o n  c a u s e d  b y  a c o m m i t t e e  o f  the 
l e g i s l a t u r e .

W h i l e  the s e n a t e  a n d  the h o u s e  e a c h  s e e m  to h a v e  t h e i r  o w n  
d i f f e r e n t  ideas a b o u t  the a m o u n t  o f  d e b a t e  r e q u i r e d  for 
a d o p t i o n ,  it is q u i t e  d i f f e r e n t  for a c o u r t  to o r d e r  the 
l e g i s l a t u r e  to e n g a g e  in " s u b s t a n t i a l ,  de novo, i n d e p e n d e n t  
a n d  p u b l i c  r e c o n s i d e r a t i o n  of  t h o s e  s u b s t a n t i v e  m a t t e r s  p r e­
v i o u s l y  d i s c u s s e d  in p r i v a t e . "  T h a t  r e m e d y  w a s  r e q u e s t e d  i n  
A b o o d  v. L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a ,  743 P . 2d 333, 334 
( A l a s k a  1987):

T h e  a m o u n t  o f  d e b a t e  r e q u i r e d  to c u r e  a v i o l a t i o n  is the 
k i n d  of q u e s t i o n  t h a t  t h e  c o u r t s  w o u l d  b e  r e q u i r e d  to a d­
dress if a v i o l a t i o n  b y  a c o m m i t t e e  is p e r m i t t e d  to t a i n t  
the f i n a l  l e g i s l a t i v e  a c t i o n  fat a l l y .  If I a m  c o r r e c t  th a t  
o n l y  v i o l a t i o n s  b y  t h e  e n a c t i n g  b o d y  w i l l  c a u s e  a c t i o n  to b e  
v oid, the cure for v i o l a t i o n s  is n o t  a p r o b l e m  s i n c e  n o  
v i o l a t i o n  b y  the l e g i s l a t u r e  i t s e l f  w i l l  (or can) occur.

D u r i n g  o u r  d i s c u s s i o n ,  I n o t e d  f r u s t r a t i o n  w i t h  e f f e c t i v e  
r e m e d i e s .  J o h n  H a r t l e  s u g g e s t e d  a n  a n a l o g y  to the e x­
c l u s i o n a r y  r u l e  (on e v i d e n c e  i n  c r i m i n a l  trial o b t a i n e d  in 
v i o l a t i o n  of c i v i l  r i g h t s ,  etc); the o n l y  r e m e d y  is the e x­
c l u s i o n  of  the e v i d e n c e ;  t h e  o n l y  s o l u t i o n  h e r e  is the 
a v o i d a n c e  of the law.

I d i s a gree. A  n u m b e r  o f  t h e  s t a t e s  p e r m i t  c i t i z e n  c o m­
p l a i n t s  for m a n d a t o r y  o r  o t h e r  i n j u n c t i o n s  a g a i n s t  the 
v i o l a t i o n s .  A  n u m b e r  p e r m i t  t h e  c i t i z e n  p l a i n t i f f  to o b t a i n  
f i n e s  for v i o l a t i o n s .  O n e  w o u l d  p e r m i t  the c o u r t  to t e r­
m i n a t e  the t e r m  o f  a m e m b e r  w h o  v i o l a t e d  op e n  m e e t i n g s  r e­
q u i r e m e n t s  and w a s  s a n c t i o n e d  t w i c e  d u r i n g  a term; t h a t  
w o u l d  n o t  w o r k  as to a l e g i s l a t o r  s i n c e  e x p u l s i o n  o f  m e m b e r s  
is a l s o  c o n s t i t u t i o n a l l y  r e g u l a t e d  b u t  it c o u l d  w o r k  o n  
o t h e r  le v e l s  of g o v e r n m e n t .  T h e  M a r y l a n d  p r o v i s i o n  says 
th a t  the a c t i o n  o f  a p u b l i c  b o d y  m a y  n o t  be  v o i d e d  b e c a u s e  
of the v i o l a t i o n  b y  a n o t h e r  p u b l i c  body; p e r h a p s  t h a t  a d­
d r e s s e s  the l e g i s l a t u r e  vs. its c o m m i t t e e s  question.

A t  t h a t  point, the p r o p e r  s a n c t i o n  is n o t  an a v o i d a n c e  of 
the l e g i s l a t i o n  b u t  t h e  p r o p e r  s a n c t i o n s  a g a i n s t  i n d i v i d u a l s  
i n v o l v e d  at the c o m m i t t e e  level. A n d  as I suggest, the 
c a s e s  t h a t  do a p p e a r  a d d r e s s  v i o l a t i o n s  b y  s c h o o l  b o a r d s ,  
m u n i c i p a l i t i e s ,  a n d  o t h e r  p u b l i c  b o d ies. I f o u n d  n o  c a s e
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w h e r e  the d e f e c t  in c o m m i t t e e  a c t i o n  v o i d e d  t h e  a c t i o n  b y  
t h e  f i n a l  a d o p t i n g  b o d y  t h a t  i t s e l f  c o m p l i e d  w i t h  o p e n  
m e e t i n g  r e q u i r e m e n t s .

F i n a l l y ,  a n  a n a l y s i s  o f  s t a t e  laws. W h i l e  it h a s  b e e n  s u g­
g e s t e d  (by the H o u s e  R e s e a r c h  A g e n c y  r e p o r t )  t h a t  e a c h  s t a t e  
h a s  a n  o p e n  m e e t i n g  law, it is far f r o m  t r u e  th a t  the c i t a­
tions  o f f e r e d  p r o v e  t h a t  the l e g i s l a t u r e s  h a v e  u n i f o r m l y  
s u b j e c t e d  t h e m s e l v e s  to s u c h  laws.

A l a b a m a .  I c o u l d  f i n d  n o  laws at t h e  c i t a t i o n  s u g g e s t e d  in 
t h e  H R  r e p o r t .  T i t l e  13 h a s  b e e n  r e p e a l e d .  N o  e n t r i e s  i n  
t h e  i n d e x  for the topic.

A r i z o n a .  Sec. 38.431. A p p l i e s  to the l e g i s l a t u r e .  N o  ca s e  
in  a n n o t a t i o n  a p p e a r s  to h a v e  c h a l l e n g e d  l e g i s l a t i v e  v i o l a­
tions. O n l y  a p p l i e s  w h e n  a q u o r u m  is p r e s e n t  a c c o r d i n g  to 
A G  o p i n i o n .  C o u r t  m a y  i m p o s e  a fi n e  of n o t  to e x c e e d  $500. 
S e c . 431.07. P u b l i c  b o d y  m a y  n o t  e x p e n d  p u b l i c  m o n e y  to 
d e f e n d  a c t i o n  u n d e r  c e r t a i n  c i r c u m s t a n c e s .  Sec. 431.07. 
E i t h e r  h o u s e  o f  l e g i s l a t u r e  m a y  e x e m p t  i t s e l f  b y  a d o p t i o n  of 
r u l e  or p r o c e d u r e .  Sec. 431 . 0 8 ( B ) .  D o e s  n o t  a p p l y  to 
c o n f e r e n c e  c o m m i t t e e s  o f  l e g i s l a t u r e  or a n y  caucus.
Sec. 4 3 1 . 0 8 ( A ) ;  c o n f e r e n c e  c o m m i t t e e s  s h a l l  n o n e t h e l e s s  b e  
open.

A r k a n s a s .  C i t a t i o n  i n c o r r e c t :  see A . C . A .  25.19.101 et seq. 
O p e n  m e e t i n g s  s e c t i o n  do e s  n o t  a p p l y  to the l e g i s l a t u r e .
Sec. 2 5 . 1 9 . 1 0 6 ,  M i s d e m e a n o r  p e n a l t y  for v i o l a t i o n s  of $200 
o r  30 days (sec. 2 5 . 2 9 . 1 0 4 ) .  A c t i o n  t a k e n  n o t  v o i d  u n l e s s  
a d o p t e d  at a p u b l i c  m e e t i n g .  Sec. 2 5 . 1 9 . 1 0 6 .

C a l i f o r n i a .  C i t a t i o n  g i v e n  (sec. 11120 et s e q . , Cal. G o v ' t  
Code) a p p l i e s  o n l y  to e x e c u t i v e  b r a n c h  a g e n c i e s .  See 
e a r l i e r  m e m o r a n d u m  for c o m m e n t s  o n  s e c t i o n s  a p p l i c a b l e  to 
t h e  l e g i s l a t u r e .

C o l o r a d o .  C.R.S. sec. 2 4.6.401 et seq. A p p l i e s  to the 
l e g i s l a t u r e .  Sec. 2 4 . 6 . 4 0 2 .  D o e s  n o t  a p p l y  to " c h a n c e  
m e e t i n g  or  s o c i a l  g a t h e r i n g  at w h i c h  d i s c u s s i o n  of p u b l i c  
b u s i n e s s  is n o t  the c e n t r a l  p u r p o s e . "  Sec. 2 4 . 6 . 4 0 2 ( 2 . 1 ) ,  
P r o v i s i o n s  o n  i n v a l i d i t y  m a y  n o t  a p p l y  to the l e g i s l a t u r e :  
"(4) N o  r e s o l u t i o n ,  rule, r e g u l a t i o n ,  o r d i n a n c e ,  or f o r m a l  
a c t i o n  of  a bo a r d ,  c o m m i t t e e ,  c o m m i s s i o n ,  or o t h e r  p o l i c y­
m a k i n g  or r u l e - m a k i n g  b o d y  s hall be  v a l i d  u n l e s s  t a k e n  or 
m a d e  at a m e e t i n g  that m e e t s  the r e q u i r e m e n t s  . . . "  N o t e
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t h a t  w h i l e  it a p p l i e s  to a c o m m i t t e e  in the l e g i s l a t u r e ,  a 
c o m m i t t e e  is n o t  a p o l i c y  m a k i n g  body.

C o n n e c t i c u t .  G . S . C .  sec. 1.21. A p p e a r s  to a p p l y  to the
l e g i s l a t u r e .  Sec. 1.21(a). E s t a b l i s h e s  notice; h a s  n o  p r o ­
v i s i o n  e x p l i c i t l y  e s t a b l i s h i n g  a p p l i c a t i o n  to the l e g i s l a­
tur e  or p r o v i d i n g  for the i m p l i c a t i o n s  o f  v i o l a t i o n s  (even 
as to e x e c u t i v e  b r a n c h  a g e n c i e s ) .

D e l a w a r e .  29 D . C . A .  sec. 10001 et seq. I n c l u d e s
l e g i s l a t u r e .  Sec. 10002. " A n y  a c t i o n  t a k e n  at a m e e t i n g  in
v i o l a t i o n  of th i s  c h a p t e r  m a y  b e  v o i d e d  b y  the C o u r t  o f  
C h a n c e r y "  w i t h i n  60 days o f  n o t i c e  of the a c t i o n  b u t  n o t  
m o r e  t h a n  6 m o n t h s  f r o m  the action. Sec. 10005(a). No  
a n n o t a t i o n s  r e g a r d i n g  v i o l a t i o n s  b y  the l e g i s l a t u r e .

F l o r i d a .  Ch. 286, F.S. at 011. D o e s  n o t  a p p l y  to the 
l e g i s l a t u r e .  Sec. 2 8 6 . 0 1 1 ( 1 ) .  D i d  n o t  d e t e r m i n e  w h e t h e r
o t h e r  l a w  a p p l i e s  to the l e g i s l a t u r e .

G e o r g i a .  ' Z.G. sec 50-14-1 et seq. N o t  a p p l i c a b l e  to the 
l e g i s l a t u r e .

H a w a i i .  H.R.S. sec. 92.3. D o e s  n o t  a p p l y  to the l e g i s l a­
ture. Sec. 92.10; rather, w i l l  b e  s u b j e c t  to r u l e s  a d o p t e d  
b y  the l e g i s l a t u r e  (I h a v e  n o t  f o u n d  su c h  r u l e s ) . E x e c u t i v e  
a c t i o n  v o i d a b l e  o n  " p r o o f  o f  w i l l f u l  v i o l a t i o n . "  Sec. 92.- 
11 .

Idaho. I.C. sec. 6 7 - 2 3 4 0  et seq. G e n e r a l  s e c t i o n s  do n o t  
a p p l y  to the l e g i s l a t u r e .  Sec. 2341, O p e n  l e g i s l a t i v e  
m e e t i n g s  r e q u i r e d .  Sec. 2346. C u r i o u s l y ,  t h ere is n o  
s t a t u t o r y  a u t h o r i z a t i o n  for a n y  e x e c u t i v e  s e s s i o n  b y  
l e g i s l a t i v e  c o m m i t t e e s :  " A l l  m e e t i n g  . . . shall b e  o p e n  at 
a l l  times"; I s u g g e s t  the s e c t i o n  c a n n o t  b e  t a k e n  s e r i o u s l y .  
A c t i o n  t a k e n  at a m e e t i n g  that v i o l a t e s  the s e c t i o n s  is n u l l  
a n d  v o i d .  No c a s e s  c o n s t r u i n g  s t a t u t e  in c o n t e x t  o f  s u i t  
a g a i n s t  l e g i s l a t u r e  for its v i o l a t i o n .

I l l i n o i s .  102 111. A.S. sec. 41 et seq. I n c l u d e s  " l e g i s l a­
ti v e  . . . b o d i e s  of the s t a t e  . . . e x c e p t  the G e n e r a l  A s ­
s e m b l y  a n d  c o m m i t t e e s  or c o m m i s s i o n s  t h e r e o f . "  Sec. 41.02. 
D i d  n o t  f i n d  a n y  s p e c i f i c  s e c t i o n s  a p p l y i n g  to the l e g i s l a­
ture.

I n d i a n a .  B . I . S . A .  sec. 5 - 1 5 - 1 . 5 - 1 .  A p p e a r s  to a p p l y  to the 
l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 2 ( a ) . N o t i c e  r e q u i r e m e n t  do n o t
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a p p l y  to the l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 5 ( g >. C i t i z e n  m a y  
e n j o i n  a c t i o n  t a k e n  at an  e x e c u t i v e  s e s s i o n  or to d e c l a r e  
v o i d  a c t i o n  in v i o l a t i o n  o f  n o t i c e  r e q u i r e m e n t s  (not a p p l i c­
ab l e  to l e g i s l a t u r e ) .  Sec. 5 - 1 4 - 1 . 5 - 7 ( a ) . C o u r t  m a y  a w a r d  
costs a n d  a t t o r n e y  fe e s  if a c t i o n  w a s  k n o w i n g  a n d  i n t e n­
tional. Sec. 5-14 - 1 . 5 — 7 ( f ).

Iowa. T h e  c o r r e c t  c i t a t i o n  is c h a p t e r  21 in the 1987 code. 
T h e  c h a p t e r  does n o t  a p p l y  to the l e g i s l a t u r e .  R e m e d i e s  
i n c l u d e  a s s e s s m e n t  of f i n e s  of $1 0 0  to $5 0 0  for p a r t i c i­
pants; n o  f ines for a p e r s o n  w h o  v o t e d  a g a i n s t  the v i o l a t i n g  
m e e t i n g  or a c t e d  in g o o d  f a i t h  or i n  r e l i a n c e  o f  l e g a l  
advice. Sec. 2">.6(3). C o s t s  a n d  a t t o r n e y  fees for p r e­
v a i l i n g  p a r t y  w h o  e s t a b l i s h e s  the v i o l a t i o n .  Sec. 21.6(3). 
V o i d s  the a c t i o n  t a k e n  in v i o l a t i o n  if  t h e  ca s e  is b r o u g h t  
w i t h i n  six m o n t h s  of the a c t i o n  o n  a d e t e r m i n a t i o n  t h a t  the 
p u b l i c  i n t e r e s t  in the e n f o r c e m e n t  o f  the o p e n  m e e t i n g  
p o l i c y  o u t w e i g h s  the p u b l i c  i n t e r e s t  in  s u s t a i n i n g  the 
v a l i d i t y  o f  the a c t i o n  taken; d o e s n ' t  a p p l y  to a n  a c t i o n  
r e g a r d i n g  the i s s u a n c e  o f  b o n d s  o r  o t h e r  i n d e b t e d n e s s  of a 
g o v e r n m e n t a l  b o d y  if a p u b l i c  h e a r i n g ,  e l e c t i o n ,  or p u b l i c  
sale h a s  b e e n  held. T h e  c o u r t  m a y  r e m o v e  an i n d i v i d u a l  w h o  
h a s  e n g a g e d  in two p r i o r  v i o l a t i o n s  in w h i c h  d a m a g e s  w e r e  
a s s e s s e d  d u r i n g  the m e m b e r ' s  term. M a y  i s s u e  a m a n d a t o r y  
i n j u n c t i o n  p u n i s h a b l e  b y  c i v i l  c o n t e m p t .  I g n o r a n c e  is no  
d e f e n s e .

K a n sas. 75 K.S.A. sec. 43 1 7  et seq. A p p e a r s  to a p p l y  to the 
l e g i s l a t u r e .  Sec. 4318. V i o l a t o r s  s u b j e c t  to a $500 c i vil 
pen a l t y .  A n y  b i n d i n g  a c t i o n  t a k e n  i n  v i o l a t i o n  is v o i d a b l e  
in an a c t i o n  b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l  or c o u n t y  
attorney. Sec. 4320. C o u r t  m a y  a w a r d  c o s t s  a n d  a t t o r n e y  
fees. E x c e p t i o n s  for i m p e a c h m e n t  a r e  m a d e .  Sec. 4318. One 
a n n o t a t i o n  says that t h e r e  w a s  n o  " a u t h o r i t y  for p r i v a t e  
i n d i v i d u a l  to b r i n g  a c t i o n  to v o i d  a c t s  p e r f o r m e d  in v i o l a­
tio n  of o p e n  m e e t i n g s  law. S t o l d t  v. C i t y  of T o r o n t o , 678 
P . 2d 153 (Kansas 1984). U n a n n o u n c e d  g a t h e r i n g  p r i o r  to o f­
fici a l  m e e t i n g  v i o l a t e s  the law. C o g g i n s  v. P u b l i c  E m p l o y e e  
R e l a t i o n s  B o a r d , 581 P . 2 d  817.

K e n t u c k y .  K R S  61.805. A p p e a r s  to a p p l y  to the l e g i s l a t u r e .  
Sec. 6 1 . 8 0 5 ( 2 ) ,  b u t  w i t h  some " e x c e p t i o n s "  " c o m m i t t e e s  of 
the g e n e r a l  a s s e m b l y  o t h e r  than s t a n d i n g  c o m m i t t e e s " .  Sec. 
6 1 . 810(9). Co u r t s  m a y  e n f o r c e  b y  i n j u n c t i o n .  Sec. 61.845. 
C u r i o u s l y ,  t h o u g h  t h e r e  are p a g e s  o f  a n n o t a t i o n s  of o p i n i o n s  
o f  the a t t o r n e y  g e n e r a l  as w e l l  as c o u r t  d e c i s i o n s ,  n o  case 
i n v o l v e s  the l e g i s lature.
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L o u i s i a n a .  R S  42.5 is t h e  law; a 1981 a m e n d m e n t  d e l e t e d  the 
l a n g u a g e  that e x e m p t e d  t h e  l e g i s l a t u r e  in t h ose w o r d s  b u t  
the w o r d s  n o w  u s e d  do n o t  i n c l u d e  the l e g i s l a t u r e .
Sec. 4 2 . 4.2(2). A  s p e c i f i c  s e c t i o n  a u t h o r i z e s  c l o s e d  or 
e x e c u t i v e  s e s s i o n s  o f  l e g i s l a t i v e  h o u s e s  a n d  c o m m i t t e e s .
Sec. 42.6.2. T h e  l a w  a l s o  e x e m p t s  " c h a n c e  m e e t i n g s ,  s o c i a l  
ga t h e r i n g s ,  or o t h e r  g a t h e r i n g s  at w h i c h  o n l y  p r e s e n t a t i o n s  
a r e  m a d e  to m e m b e r s  of t h e  l e g i s l a t u r e  or m e m b e r s  o f  e i t h e r  
h o u s e  t h e r e o f  o r  of a n y  c o m m i t t e e  or s u b c o m m i t t e e  if n o  v o t e  
or  o t h e r  action, i n c l u d i n g  f o r m a l  or i n f o r m a l  p o l l i n g  of 
m e m b e r s ,  is t a k e n . "  Sec. 4 2 . 6 . 2 ( C ) .  T h e  l e g i s l a t u r e  is e x­
e m p t e d  f r o m  r e q u i r e m e n t  a p p l i c a b l e  to e x e c u t i v e  a g e n c y  t h a t  
m e e t i n g s  for the y e a r  b e  a n n o u n c e d  at the b e g i n n i n g  of t h e  
year. Sec. 42.7. S u i t s  to v o i d  a c t i o n  m u s t  b e  f i l e d  w i t h i n  
60 days of the action.

Maine. 1 M R S A  sec. 401 et seq. A p p l i e s  to the l e g i s l a t u r e .  
Sec. 402.2. F o r  v i o l a t i o n s  of the p o l i c y :  " I f  a n y  b o d y  or
a g e n c y  a p p r o v e s  a n y  o r d i n a n c e s ,  orde r s ,  rules, r e s o l u t i o n s ,  
r e g u l a t i o n s ,  c o n t r a c t s ,  a p p o i n t m e n t s  or o t h e r  o f f i c i a l  
a c t i o n  in a n  e x e c u t i v e  s e s s i o n ,  this a c t i o n  s h a l l  b e  i l l e g a l  
a n d  the o f f i c i a l s  r e s p o n s i b l e  s h a l l  b e  s u b j e c t  to the 
p e n a l t i e s  h e r e i n a f t e r  p r o v i d e d " .  I n o t e  th a t  ".Acts" a r e  n o t  
included. The p e n a l t y  is a c l ass E crime, p r o b a b l y  u. m i s ­
demeanor. No ca s e  e x a m i n e s  a c h a l l e n g e  to a l e g i s l a t i v e  
e n a c t m e n t .

M a r y l a n d .  76A A . C . M . ,  sec. 7 et s e q . , r e o r g a n i z e d  as 10 
A.C.M., 501 et seq. in the 1984 e d i t i o n .  R e g a r d i n g  e n f o r c e­
ment, the l a w  says: . . . the c o u r t  m a y  d e c l a r e  v o i d  a n y  
f i n a l  a c t i o n  t a k e n  at a m e e t i n g  h e l d  in w i l f u l  v i o l a t i o n  o f  
[the law] if the c o u r t  f i n d s  no  o t h e r  r e m e d y  w o u l d  b e  
a d e q u a t e  u n d e r  the c i r c u m s t a n c e s . H o w e v e r ,  the a c t i o n  of  a 
p u b l i c  b o d y  m a y  n o t  b e  v o i d e d  b e c a u s e  o f  the v i o l a t i o n  . . . 
b y  any o t h e r  p u b l i c  b o d y . "  Sec. 10- 5 1 0 ( a ) ( 2 ) ;  
sec. 1 0 - 5 1 0(e) a u t h o r i z e s  i n j u n c t i o n s  or o t h e r  a p p r o p r i a t e  
relief. T h e  sectiot. s p e c i f i c a l l y  e x c l u d e s  a c t i o n s  a p p r o­
p r i a t i n g  p u b l i c  funds, l e v y i n g  taxes, or p r o v i d i n g  for the 
i s s u a n c e  of bonds, n o t e s ,  or e v i d e n c e s  o f  p u b l i c  o b l i g a t i o n  
f r o m  the a u t h o r i t y  o f  the c o u r t  to v o i d  a c tions. Sec. 10- 
510(a). No  c a s e  e x a m i n e s  a c h a l l e n g e  to a l e g i s l a t i v e  e n­
actment.

M a s s a c h u s e t t s .  3 0 A  M . G . L . A .  sec. 11A. D o e s  n o t  a p p l y  to 
the g e n e r a l  c o u r t  ( l e g i s l a t u r e )  or the c o m m i t t e e s  or r e c e s s  
c o m m i t t e e s  of the g e n e r a l  court. Sec. 11A.
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M i c h i g a n .  M i c h i g a n  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n  r e q u i r i n g  
o p e n  m e e t i n g  u n l e s s  the p u b l i c  w e l f a r e  r e q u i r e s  o t h e r w i s e .  
Art. 4, sec. 20. T h e  c u r r e n t  c i t a t i o n  to the g e n e r a l  l a w  is 
15 M . C . L . A .  sec 261 et s e q . " P u b l i c  b o d y "  is d e f i n e d  as 
" a n y  s t a t e  . . . l e g i s l a t i v e  . . . b o d y ,  i n c l u d i n g  a . . . 
c o m m i t t e e ,  s u b c o m m i t t e e  . . . e m p o w e r e d  b y  the s t a t e  
c o n s t i t u t i o n  . . .  to e x e r c i s e  g o v e r n m e n t a l  . . . a u t h o r i t y  
. . . Sec. 1 5 . 2 62(a); u n d e r  1 5 . 2 6 2 ( d ) ,  " d e c i s i o n "  
i n c l u d e s  a " v o t e  . . . u p o n  a . . . b i l l  . . . "  A t t o r n e y  
G e n e r a l  o p i n i o n s  a r e  c o n s i s t e n t  t h a t  c o m m i t t e e  a c t i o n  is 
c o v e r e d .  A  r e e n a c t m e n t  c o m p l y i n g  w i t h  t h e  act c u r e s  a p r i o r  
e n a c t m e n t  that w a s  d e f i c i e n t ;  t h e  e f f e c t i v e  date is o n  the 
r e e n a c t m e n t .  Sec. 15.270. No c a s e  a d d r e s s e s  a c h a l l e n g e  to 
a l e g i s l a t i v e  e n a c t m e n t .

M i n n e s o t a .  M.S. 4 7 1 . 7 0 5 .  Does n o t  a p p l y  to the 
l e g i s l a t u r e .

M i s s i s s i p p i .  N o t  r e v i e w e d .

M i s s o u r i .  M . R . S . ,  sec. 6 1 0 . 0 1 0  e t  s e q . A p p l i e s  to the 
l e g i s l a t u r e .  Sec. 6 1 0 . 0 1 0 ( 2 ) .  V i o l a t i o n s  i n c lude 
•injunctive relief. Sec. 610.027(1 ). C i v i l  fines o f  n o t  
m o r e  t h a n  $100 are a u t h o r i z e d .  Sec. 6 1 0 . 0 2 7 ( 3 ) .  A c t i o n s  
m a y  v o i d  t h e  a c t i o n  o n  e v i d e n c e  t h a t  t h e  g o v e r n m e n t a l  b o d y  
v i o l a t e d  t h e  s e c t i o n  " i f  the c o u r t  f i n d s  u n d e r  the facts o f  
t h e  p a r t i c u l a r  case t h a t  the p u b l i c  i n t e r e s t  in the 
e n f o r c e m e n t  of the p o l i c y  . . . o u t w e i g h s  the p u b l i c  
i n t e r e s t  i n  s u s t a i n i n g  the v a l i d i t y  o f  t h e  a c t i o n  t a k e n  at 
the c l o s e d  m e e t i n g ,  r e c o r d ,  or v o t e . "  Sec. 610.02 7 ( 4 ) .  
I n j u n c t i v e  r e l i e f  is a u t h o r i z e d .  Sec. 6 10.030. No 
a n n o t a t i o n  a p p l i e s  a c h a l l e n g e  to a l e g i s l a t i v e  e n a c t m e n t .

If  I m a y  b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : b b
b 4 / 0 2 0
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S U B J E C T ;  O p e n  m e e t i n g s ;  "actic*' v i o l a t i n g  the s e c t i o n
is v o i d "  ( C S H J R  4 4 ( J ^ i c i a r y ) )

TO: Representative Kay Brown

FROM: Richard A. Bradley
Legislative Counse

I h a v e  r e v i e w e d  the c i t a t i o n s  t h a t  R o x a n n e  T u r n e r  p r o v i d e d  
to m e  r e g a r d i n g  the c o n s t i t u t i o n s  a n d  laws o f  C a l i f o r n i a  a n d  
O r e g o n  r e g a r d i n g  o p e n  m e e t i n g s .

A  b r i e f  s u m m a r y  o f  the p r o v i s i o n s  w o u l d  b e  that n e i t h e r  
s t a t e  h a s  a n y  p r o v i s i o n  v o i d i n g  laws for v i o l a t i o n s  o f  the 
o p e n  m e e t i n g s  laws o f  t h o s e  states.

N o r  do the c o n s t i t u t i o n s  o f  t h o s e  s t a t e s  l e a d  to th a t  
r e s u l t .

T h e  C a l i f o r n i a  C o n s t i t u t i o n  p r o v i d e s  that the " p r o c e e d i n g s  
o f  e a c h  h o u s e  a n d  the c o m m i t t e e s  t h e r e o f  s h a l l  be  p u b l i c  
e x c e p t  as p r o v i d e d  b y  s t a t u t e  or c o n c u r r e n t  r e s o l u t i o n ,  w h e n  
s u c h  r e s o l u t i o n  is a d o p t e d  b y  t w o - t h i r d s  v o t e  of the m e m b e r s  
of  e a c h  ho u s e ,  . . . "  Art. IV, sec. 7(c), C a l i f o r n i a  
C o n s t i t u t i o n .

C o n t r a r y  to the i n f o r m a t i o n  R o x a n n e  g a v e  me, the e n a b l i n g  
l e g i s l a t i o n  at Secs. 1 1 1 2 0  - 11131 of  the C a l i f o r n i a  
( G o v e r n m e n t )  C o d e  d o e s  n o t  a p p l y  to the l e g i s l a t u r e  b u t  
r a t h e r  o n l y  to s t a t e  e x e c u t i v e  b r a n c h  a g e n c i e s .  A n d  I 
b e l i e v e  th a t  no  p r o v i s i o n  o f  th a t  l a w  p r o v i d e s  t h a t  a c t i o n  
t a k e n  in v i o l a t i o n  o f  it is void. T h e  o n l y  r e m e d i e s  o f f e r e d  
i n  t h o s e  s e c t i o n s  of  t h e  C a l i f o r n i a  law is the a u t h o r i z a t i o n  
o f  l i t i g a t i o n  s e e k i n g  m a n d a m u s  or i n j u n c t i v e  r e l i e f  (Sec. 
11130), c o sts a n d  a t t o r n e y  fees (Sec. 11130.5), a n d  a 
p r o v i s i o n  m a k i n g  t h e  c o n d u c t  a m i s d e m e a n o r  (Sec. 1 1 1 3 0 . 7 ) .
A  c o p y  o f  t h e s e  s e c t i o n s  is enclo s e d .
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C a l i f o r n i a  does, h o w e v e r ,  h a v e  a n  o p e n  m e e t i n g s  law s p e c i f i­
c a l l y  c o n c e r n e d  w i t h  t h e  l e g i s l a t u r e .  S e e  Secs. 9027 - 
9031, C a l i f o r n i a  (Gov e r n m e n t )  Code, c o p i e s  enclosed.

T h e  l e g i s l a t i v e  f o r m u l a t i o n  of art. IV, sec. 7(c), q u o t e d  
a b o v e ,  p r o v i d e s  that a l l  " m e e t i n g s  o f  the A s s e m b l y  and 
S e n a t e  a n d  the c o m m i t t e e s  a n d  s u b c o m m i t t e e s  thereof, a n d  a n y  
c o n f e r e n c e  c o m mittee, s hall be o p e n  a n d  p u b l i c  and all the 
p r o c e e d i n g s  s h all b e  c o n d u c t e d  o p e n l y  so that the p u b l i c  m a y  
r e m a i n  i n f o r m e d ,  e x c e p t  as o t h e r w i s e  p r o v i d e d  in this 
a r t i c l e .  A l l  m e e t i n g s  of a n y  c o n f e r e n c e  c o m m i t t e e  s h a l l  b e  
o p e n  to p r e s s  r e p r e s e n t a t i v e s  a c c r e d i t e d  by the J o i n t  R u l e s  
C o m m i t t e e . "  Sec. 9027.

T w o  s a n c t i o n s  are stated: (1) a k n o w i n g  v i o l a t i o n  is a m i s ­
d e m e a n o r .  Sec. 9 0 3 0 j a n d  (2) a m a n d a m u s  or i n j u n c t i v e  
a c t i o n  fox d e c l a r a t o r y  r e l i e f  m a y  b e  filed. Sec. 9031.

T h e  O r e g o n  laws are c o n s i s t e n t .

T h e  O r e g o n  C o n s t i t u t i o n  p r o v i d e s  t h a t  the " d e l i b e r a t i o n s  of  
e a c h  h o u s e ,  of c o m m i t t e e s  o f  e a c h  h o u s e  or j o i n t  c o m m i t t e e s  
a n d  o f  c o m m i t t e e s  of the whole, s h a l l  be  o p e n . "  Art. IV, 
sec. 14, O r e g o n  C o n s t i t u t i o n .  T h e  s e c t i o n  also directs e a c h  
h o u s e  to a d o p t  rules to i m p l e m e n t  t h e  s e c t i o n  a n d  b o t h  
h o u s e s  are d i r e c t e d  to a d o p t  j o i n t  r u l e s  r e l a t i n g  to j o i n t  
l e g i s l a t i v e  activity.

I h a v e  i n c l u d e d  cop i e s  of ORS Secs. 1 9 2 . 6 1 0  - 192.690. T h e y  
a r e  a m b i g u o u s  as to w h e t h e r  they a p p l y  to l e g i s l a t i v e  A c t s  
or  l e g i s l a t i v e  p r o c e e d i n g s .  I c a n  f i n d  n o  p r o v i s i o n  w i t h i n  
t h e s e  s e c t i o n s  that u s e s  t e r m s  to b e  e x p e c t e d  in laws a p­
p l y i n g  to the l e g i s l a t u r e .  But I c a n  f i n d  no spe c i f i c  p r o ­
v i s i o n s  that do a p p l y  to the l e g i s l a t u r e ;  since we do n o t  
h a v e  a c c e s s  to the l e g i s l a t i v e  r u l e s ,  t h a t  m a y  w e l l  be  the 
t h e  l o c a t i o n  of those p r o v i s i o n s .

Sec. 1 9 2 . 6 8 0  e s t a b l i s h e s  the p o l i c y  t h a t  the court m a y  o r d e r  
e q u i t a b l e  r e l i e f  as it c o n s i d e r s  a p p r o p r i a t e .  The l a w  a l s o  
p r o v i d e s  that

A  d e c i s i o n  shall n o t  b e  v o i d e d  i f  o t h e r  e q u i t a b l e  r e ­
lief  is ava i l a b l e .  T h e  c o u r t  m a y  o r d e r  p a y m e n t  to a 
s u c c e s s f u l  p l a i n t i f f  in a su i t  b r o u g h t  u n d e r  this s e c­
tio n  of r e a s o n a b l e  a t t o r n e y  f e e s  at trial and on  a p­
peal, by  the g o v e r n i n g  body, or p u b l i c  b o d y  of w h i c h  it



is a p a r t  or to w h i c h  it rep o r t s .  ORS, sec. 192.- 
680(1).

T h i s  r e m e d y  m a y  b e  o f f e r e d  b e c a u s e  it w o u l d  be v e r y  u n l i k e l y  
t h a t  a p l a i n t i f f  c o u l d  p r o v e  " a c t u a l  d a m a g e s "  for a 
v i o l a t i o n  o f  the law.

T h e  l a w  a l s o  p r o v i d e s  that if the v i o l a t i o n  w a s  a " r e s u l t  of  
w i l f u l  m i s c o n d u c t  b y  a n y  m e m b e r  or m e m b e r s  o f  the g o v e r n i n g  
b o d y ,  th a t  m e m b e r  or m e m b e r s  s h a l l  be  j o i n t l y  a n d  s e v e r a l l y  
l i a b l e  to the g o v e r n i n g  b o d y  . . .  for t h e  a m o u n t  p a i d  
u n d e r  s u b s e c t i o n  (1)."

F i n a l l y ,  the O r e g o n  l a w  p r o v i d e s  that " t h e  p r o v i s i o n s  o f  
this s e c t i o n  s h a l l  b e  the e x c l u s i v e  r e m e d y  for an a l l e g e d  
v i o l a t i o n  of O R S  1 9 2 . 6 1 0  - 1 9 2 . 6 9 0 . "

I b e l i e v e  it is a c c u r a t e  to n o t e  that n e i t h e r  C a l i f o r n i a  n o r  
O r e g o n  w i l l  v o i d  a l e g i s l a t i v e  A c t  for a v i o l a t i o n  of t h ^ i r  
o p e n  m e e t i n g s  laws. T h e  laws al s o  s u g g e s t  that s a n c t i o n s  
a g a i n s t  m e m b e r s  w h o s e  c o n d u c t  is w i l f u l  is a p r o p e r  r e­
course.

D u r i n g  t h e  m e e t i n g  y e s t e r d a y ,  I h e a r d  the s u g g e s t i o n  s e v e r a l  
t i m e s  t h a t  v o i d i n g  the law w a s  r e q u i r e d  b e c a u s e  n o  o t h e r  
r e m e d y  w a s  a v a i l a b l e .  It seems that t h e r e  m a y  b e  some 
o t h e r s .

Y o u  m a y  w i s h  to c o n s i d e r  the a l t e r n a t i v e s  that s e ems to f l o w  
f r o m  the C a l i f o r n i a  and O r e g o n  exper i e n c e .

(1) A m e n d  the o p e n  m e e t i n g  l a w  to p e r m i t  i n j u n c t i v e  a n d  
m a n d a t o r y  a c t i o n s  for v i o l a t i o n s  of the law, w i t h  the s a n c­
t i o n  a v a i l a b l e  f r o m  the f u n d i n g  of the a g e n c y  s u e d  b u t  w i t h  
t h e  c o u r t  g i v e n  the option, as in Oregon, o f  a s s e s s i n g  the 
f i n e  a g a i n s t  the a c t i n g  m e m b e r s  if the v i o l a t i o n  w a s  w i l f u l .

(2) M a k e  v i o l a t i o n s  of the o p e n  m e e t i n g  l a w  b y  l e g i s l a t o r s  
a v i o l a t i o n  of  l e g i s l a t i v e  ethics, AS  24.60.

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

E n c l o s u r e s

R A B : b b  
b 4/ 013



Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s

TO All House Members

FROM: Representative Kay

DATE: December 28, 1987

B r o w n s

SUBJ: Constitutional Amendment for Open Meetings

Please find attached a draft Joint Resolution that I plan to 
introduce along with Representatives Ellis, Frank, Davis, 
Cotten and Navarre providing for an amendment to the state 
constitution relating to open meetings. The proposed amendment 
provides a reasonable and workable solution to a difficult 
problem, and I would welcome additional co-sponsors of this 
legislation.

The amendment would constitutionally mandate legislative 
adherence to the Open Meetings Act and provide for enforcement 
in the instance of a violation. The amendment also allows 
legislative caucuses to meet in private for certain specific 
purposes.

The proposed language is the work product of a number of 
individuals who began meeting together shortly after the 
Supreme Court, issued its ruling on the open meetings lawsuit 
last September. It is my feeling that the amendment provides a 
realistic and workable set of standards under which we can 
conduct the public's business while also providing a 
constitutional basis for court enforcement of the Open 
Meetings Act.

As you know, the Supreme Court ruled that the Open Meetings 
Act is not enforceable against the legislature. In League of 
Women Voters v. the Alaska Legislature, not even the defense 
attorneys disputed that the law had been violated. However, 
the Supreme Court found that it had no constitutional basis to 
force the legislature to adhere to the open meetings statute.

Respect for the legislature is diminished when we mandate a 
law for other public bodies, such as municipal assemblies, but 
do not hold ourselves to the same standard. The proposed 
amendment requires that legislative deliberations be open 
unless the legislative body is meeting in executive session to 
consider matters authorized by law. It states that if a matter 
is appropriate to a particular legislative body, a quorum of

P. O . B o x  2 0 - 2 6 6 1  
A n c h o r a g e ,  A K  9 9 5 2 0 - 2 6 6 1  

( 9 0 7 )  2 7 2 - 0 2 0 7

D u rin g  S e ss io n ?

P . O . BOX  V  
J u n e a u ,  A K  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 4 9 9 8



that body (ie, committee, subcommittee, etc.) cannot engage in 
private and substantive deliberation on that matter.

The amendment specifically allows legislative caucuses to meet 
in private to consider matters of procedure, organization or 
strategy. The legislative intent included in this measure 
makes it clear that this amendment is not intended to prevent 
the free flow of ideas among legislators or participation by 
legislators in public forums, community meetings, or social 
events.

As I mentioned, the language included in this draft is the 
product of several meetings with a variety of individuals and 
organizations. This same group is presently discussing the 
possibility of an initiative drive to place an advisory 
resolution on the ballot.

If you have any questions, or would care to discuss this 
proposal, please feel free to contact my Juneau office at 
465-4998 after January 7th. If you wish to have your name 
listed as a cosponsor when the resolution is introduced, 
please let me know by January 13th.
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Proposing an amendment to the Constitution 
of the State of Alaska relating to open meetings.

SECTION 1 amends Article 1. Declaration of Rights, of the Constitution 
of the State of Alaska, by adding a new Section 23:

The deliberations of each house of the Legislature, and its 
committees and subcommittees, shall be open to the public, 
unless the legislative body is meeting in executive session 
to consider matters authorized by law.

I f  a matter is appropriate to a particular legislative body, 
private and substantive deliberation on the matter by a 
quorum of that body is prohibited.

Caucuses of the legislature may meet in private to 
consider matters of procedure, organization or strategy.

SECTION 2 Expresses legislative intent and summarizes provisions in 
the existing open meetings law.

Subsection (f) provides that the Legislative Affairs Agency 
will consider the statement of legislative intent expressed in 
(a) through (e) when preparing its neutral summary for the 
election pamphlet.

SECTION 3 Provides that the amendment will be placed before the voters 
at the next general election.

Prepared by:

Rep. Kay Brown

January 29, 1988



By Brown, Ellis, Frank, Davis, Cotten, 
Navarre, Pourchot, Boyer, Koponen, 
Boucher, Davidson, and Menard

HJR 44: P ro p o s in g  an  a m e n d m e n t  
to  th e  C o n s t i tu t io n  of th e  S ta te  of A laska  

r e l a t in g  to  o p e n  m e e tin g s

HJR 44 proposes to amend the State Constitution by:
• mandating legislative adherence to the Open Meetings 

Act
• providing for court enforcement in the instance of a violation
• requiring that legislative deliberations be open unless 

the body is meeting in executive session to consider 
matters authorized by law

• prohibiting a quorum of a legislative body (committee, 
subcommittee, etc.) from engaging in private and sub­
stantive deliberation on a matter appropriate to that body

• allowing legislative caucuses to meet in private to consider 
matters of procedure, organization or strategy

HJR 44 includes intent language making it clear that this amendment 
is not intended to prevent the free flow of ideas among legislators or 
their participation in public forums, community meetings, or social events.
The proposed language is the wrork of a number of individuals who 
began meeting together shortly after the Supreme Court issued its ruling last September.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  2 9 ,  1 9 8 8



By Brown, Ellis, Frank, Davis, Gotten, 
Navarre, Pourchot, Boyer, and Kronen

HJR 44: Proposing an amendment 
to the Constitution of the State of Alaska 

relating to open meetings

HJR 44 proposes to amend the State Constitution by:
• mandating legislative adherence to the Open Meetings 

Act
• providing for court enforcement in the instance of a violation
• requiring that legislative deliberations be open unless 

the body is meeting in executive session to consider 
matters authorized by law

• prohibiting a quorum of a legislative body (committee, 
subcommittee, etc.) from engaging in private and sub­
stantive deliberation on a matter appropriate to that body

• allowing legislative caucuses to meet in private to consider 
matters of procedure, organization or strategy

HJR 44 includes intent language making it clear that this amendment 
is not intended to prevent the free flow of ideas among legislators or 
their participation in public forums, community meetings, or social 
events.
The proposed language is the work of a number of individuals who 
began meeting together shortly after the Supreme Court issued its ruling last September.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  1 9 ,  1 9 8 8



SECTIONAL ANALYSIS OF HJR 44
Proposing an amendment to the Constitution 

of the State of Alaska relating to open meetings.

SECTION 1 amends Article 1, Declaration of Rights, of the Constitution 
of the State of Alaska, by adding a new Section 23:
The deliberations of each house of the Legislature, and its 
committees and subcommittees, shall be open to the public, 
unless the legislative body is meeting in executive session 
to consider matters authorized by law.
If a matter is appropriate to a particular legislative body, 
private and substantive deliberation on the matter by a 
quorum of that body is prohibited.
Caucuses of the legislature may meet in private to 
consider matters of procedure, organization or strategy.

SECTION 2 Expresses legislative intent and summarizes provisions in 
the existing open meetings law.
Subsection (f) provides that the Legislative Affairs Agency 
will consider the statement of legislative intent expressed in 
(a) through (e) when preparing its neutral summary for the 
election pamphlet.

SECTION 3 Provides that the amendment will be placed before the voters 
at the next general election.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  2 9 ,  1 9 8 8



J a n u a r y  2 9 ,  1 9 8 8
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e
T h e  A l a s k a  L e g i s l a t u r e

T e s t i m o n y  o f  t h e  L e a g u e  o f  Women V o t e r s  o f  A l a s k a

H J R  4 4 ;  P r o p o s i n g  a n  A m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e

S t a t e  o f  A l a s k a  r e l a t i n g  t o  o p e n  m e e t i n a s .

M adame  C h a i r ,  M e m b e r s  o f  t h e  C o m m i t t e e ;

My n a m e  i s  E v e  R e c k ' l e y .  I  r e p r e s e n t  t h e  L e a g u e  o f  Women 

V o t e r s  o f  A l a s k a ,  Y o u  h a v e  b e f o r e  y o u  H o u s e  J o i n t  R e s o l u t i o n  

n u m b e r  4 4  p r o p o s i n g  t o  a m e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  

o f  A l a s k a  t o  m a n d a t e  t h a t  t h e  b u s i n e s s  o f  t h e  L e g i s l a t u r e  a n d
i

t h u s ,  t h e  b u s i n e s s  o f  t h e  p e o p l e  o f  A l a s k a , '  b e  c o n d u c t e d  i n  

o p e n  m e e t i n g s .  T h e  r e s o l u t i o n  i s  s i m p l e  a n d  s t r a i g h t  f o r w a r d .  

I t  r e q u i r e s  t h e  L e g i s l a t u r e  t o  a b i d e  b y  t h e  o p e n  m e e t i n g s  l a w  

i t  e n a c t e d .  A n d  i t  p r o v i d e s  t h e  l e g a l  f r a m e w o r k  w i t h i n  t h e  

c o n s t i t u t i o n  f o r  t h e  c o u r t s  t o  e n f o r c e  i t .

I n  s h o r t , '  t h e  L e a g u e ,  a d v o c a t i n g  i n  t h e  p u b l i c  i n t e r e s t ,  

i s  a s k i n g  l e g i s l a t o r s  t o  s t a n d  u p  a n d  b e  c o u n t e d  o n  t h i s  i s s u e ,  

T h e  L e a g u e  h a s  d o n e  s o ,  b y  t a k i n g  i t s  c a s e  f o r  o p e n  m e e t i n q s  

o f  a l l  l e g i s l a t i v e  b o d i e s  t o  t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  

o f  A l a s k a ,  O u r  b e l i e f  i s  s t r o n g  t h a t  t h e  d e l i b e r a t i o n s  a n d  

t h e  d e c i s i o n - m a k i n g  o f  t h e  L e g i s l a t u r e  a n d  i t s  c o n s t i t u e n t  

g r o u p s  m u s t  b e  d o n e  i n  f u l l  p u b l i c  v i e w .  O u r  r e s o l v e  i s  

s t r o n g  t h a t  we w i l l  a d v o c a t e  f o r  a  g u a r a n t e e  t h a t  t h e  p u b l i c  

h a s  a c c e s s  t o  t h e  l e g i s l a t i v e  p r o c e s s .
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An a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  

e x p r e s s l y  m a n d a t i n g  t h i s  r i g h t  o f  p u b l i c  a c c e s s ,  i s  t h e  o n l y  

w a y  t o  s e c u r e  t h i s  g u a r a n t e e .  I t  p r o v i d e s  t h e  c o u r t s  t h e  

l e g a l  j u s t i f i c a t i o n  f o r  e n f o r c e m e n t .  W i t h o u t  i t ,  t h e  O p e n  

M e e t i n g s  A c t  h a s  l i t t l e  m e a n i n q ,

T h e  L e a g u e  a n d  i t s  c o - a p p e l l a n t s  c l a i m e d  i n  S u p e r i o r  C o u r t  

t h a t  c l o s e d  m e e t i n g s  b y  m e m b e r s  o f  t h e  H o u s e  a n d  S e n a t e  F i n a n c e
i

c o m m i t t e e s  a t  v a r i o u s  t i m e s  i n  f o r m u l a t i n c r  t h e  1 9 8 7  b u d g e t ,  

v i o l a t e d  t h e  o p e n  m e e t i n a s  a c t .  W h i l e  t h a t  c l a i m  w a s  u p h e l d  

b y  t h e  S u p e r i o r  C o u r t ,  t h e  S u p r e m e  C o u r t  r e v e r s e d  i t  o n  t h e  

g r o u n d s  t h a t  t h e r e  " i s  n o  i m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  

l e g i s l a t i v e  c o m m i t t e e  o r  c a u c u s  m e e t i n g s  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n . "  U n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  i n  

t h e  C o n s t i t u t i o n ,  t h e  S u p r e m e  C o u r t  h e l d  i t  h a d  n o  l e a a l  

b a s i s  t o  e n f o r c e  t h e  l a w s  a n d  p r o c e d u r e s  u n d e r  w h i c h  t h e  * 

L e g i s l a t u r e  g o v e r n s  i t s e l f .

T h e  L e a g u e  n o w  a s k s  y o u  t o  g i v e  t h e  c o u r t s  t h e  p o w e r  t o  

e n f o r c e  t h e  O p e n  M e e t i n g s  A c t  a n d  g u a r a n t e e  t h e  r i g h t  o f  

p u b l i c  a c c e s s  t o  l e g i s l a t i v e  d e l i b e r a t i o n s .  T h e  L e a g u e  d o e s  

n o t  m a k e  t h i s  r e q u e s t  l i q h t l v ,  We c o n s i d e r  a  c o n s t i t u t i o n a l  

a m e n d m e n t  s o  i m p o r t a n t  t h a t  we w i l l  c o n t i n u e  t o  w o r k  w i t h ,  

o t h e r  i n t e r e s t e d  g r o u p s  t o  l a u n c h  a n  i n i t i a t i v e  c a m p a i g n , '  i f  

t h e  L e g i s l a t u r e  f a i l s  t o  a c t .
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T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  y o u  d o e s  

n o t  b r o a d e n  t h e  o p e n  m e e t i n g s  a c t ,  n o r  c h a n c e  e x i s t i n g  l a w  

p e r m i t t i n g  a n  e x e c u t i v e  s e s s i o n  f o r  m a t t e r s  r e a u i r i n g  

c o n f i d e n t i a l i t y .  N o r  i s  t h e  a m e n d m e n t  i n t e n d e d  t o  p r e v e n t  

t h e  f r e e  f l o w  o f  i d e a s  a m o n g  l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a ­

t i o n  i n  p u b l i c  f o r u m s ,  c o m m u n i t y  e v e n t s ,  o r  s o c i a l  e v e n t s ,  

T h o m a s  J e f f e r s o n ,  f r a m e r  o f  o u r  n a t i o n a l  c o n s t i t u t i o n ,  

l o t e d  t h a t  a s  d e m o c r a t i c  i n s t i t u t i o n s  d e v e l o p  a n d  m a t u r e ,  

c h a n g e s  w o u l d  o c c a s i o n a l l y  b e  n e c e s s a r y  t o  g u a r a n t e e  f o r  a l l  

c i t i z e n s  t h e  r i g h t  o f  f u l l  p a r t i c i p a t i o n .  T am p a r a o h r a s i n q  

a  q u o t e  i n s c r i b e d  i n  m a r b l e  o n  t h e  J e f f e r s o n  M e m o r i a l  i n  

W a s h i n g t o n ,  D . C . :  A s  a  m a n ,  I  w o u l d  n o t  e x p e c t  t o  w e a r  t h e

c l o t h e s  t h a t  f i t t e d  a s  a  b o y ,  a n d  s o  d e m o c r a t i c  i n s t i t u t i o n s  

m u s t  g r o w  a n d  c h a n q e  a s  c i r c u m s t a n c e s  d i c t a t e .

We a r e  a  y o u n q  s t a t e ,  u n d e r  3 0  y e a r s  o f  a g e ,  a n d  we a r e  

m a t u r i n g  i n  o u r  d e m o c r a t i c  p r o c e s s e s .  ^ h e  L e a g u e  b e l i e v e s  t h a t  

t h e  A l a s k a  l e g i s l a t i v e  s y s t e m  s h o u l d  b e  " r e s p o n s i v e ,  r e p r e s e n t s  

t i v e ,  a c c e s s i b l e ,  e f f i c i e n t ,  a n d  a c c o u n t a b l e , "

C o n s t i t u t i o n a l l y  m a n d a t i n g  o p e n  m e e t i n g s  i s  v i t a l  t o  

m a k i n g  t h e  l e g i s l a t i v e  p r o c e s s  a c c e s s i b l e  a n d  a c c o u n t a b l e  t o  

t h e  p e o p l e  o f  A l a s k a ,

A s  y o u  k n o w ,  t h i s  a m e n d m e n t  r e q u i r e s  a  tw o  t h i r d s  v o t e  

o f  b o t h  t h e  H o u s e  a n d  t h e  S e n a t e  a n d  t h e  s i g n a t u r e  o f  t h e  

G o v e r n o r  t o  p l a c e  i t  o n  t h e  b a l l o t  f o r  a  v o t e  o f  t h e  p e o p l e  i n  

N o v e m b e r .



T h i s  p r o c e s s  w i l l  p r o v i d e  a n  o p p o r t u n i t y  f o r  p u b l i c  d a t e  a n d  

t h e n  f o r  v o t e r s  t o  s a y  w h e t h e r  t h e y  b e l i e v e  p u b l i c  a c c e s s  

t o  l e g i s l a t i v e  m e e t i n g s  s h o u l d  b e  q u a r a n t e e d  i n  t h e  C o n s t i t u  

t i o n  o f  t h e  S t a t e  o f  A l a s k a ,

T h e  L e a g u e  a s k s  y o u  t o  g i v e  t h e  p e o p l e  o f  A l a s k a  t h e  

o p p o r t u n i t y  t o  m a k e  t h a t  d e c i s i o n .  T h a n k  y o u .
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H o u s e  J u d i c i a r y  C o m m i t t e e  

T h e  A l a s k a  L e g i s l a t u r e  

T e s t i m o n y  O n  H J R  4 4

M i s t e r  C h a i r m a n ,  M e m b e r s  o f  t h e  C o m m i t t e e :

I a m  E v e  R e c k l e y .  I r e p r e s e n t  t h e  L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a .  

T h e  L e a g u e  s u p p o r t s  e n a c t m e n t  o f  H o u s e  J o i n t  R e s o l u t i o n  No. 4 4  t o  

a m e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  t o  r e q u i r e  t h a t  

d e l i b e r a t i o n s  o f  l e g i s l a t i v e  c o m m i t t e e s  a n d  s u b c o m m i t t e e s  b e  o p e n  t o  t h e  

p u b l i c .  W e  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  p r e s e n t  t e s t i m o n y  o n  t h i s  

l e g i s l a t i o n  w h i c h  I s  o n e  o f  t h e  L e a g u e ' s  h i g h e s t  p r i o r i t i e s  f o r  a c t i o n  I n  

t h i s  l e g i s l a t i v e  s e s s i o n .

T h e  L e a g u e  b e l i e v e s  s t r o n g l y  In  t h e  r i g h t  o f  p u b l i c  a c c e s s  t o  

d e l i b e r a t i o n s  o f  l e g i s l a t i v e  b o d i e s ,  s o  m u c h  s o ,  t h a t  I t  p r e s s e d  I t s  

c h a l l e n g e  o f  v i o l a t i o n s  o f  t h e  O p e n  M e e t i n g s  A c t  b y  l e g i s l a t i v e  c o m m i t t e e  

m e m b e r s  t o  t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  o f  A l a s k a .  W h i l e  t h e  I s s u e  

w a s  u n d i s p u t e d ,  t h a t  c l o s e d  m e e t i n g s  w e r e  h e l d  a t  v a r i o u s  t i m e s  d u r i n g  

t h e  f o r m u l a t i o n  o f  t h e  1 9 8 7  A l a s k a  s t a t e  b u d g e t ,  t h e  h i g h  c o u r t  h e l d  

" t h e r e  I s  n o  I m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  l e g i s l a t i v e  c o m m i t t e e  o r  

c a u c u s  m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n . "  T h e  L e a g u e  a s k s  y o u  n o w  

t o  a p p r o v e  t h i s  r e s o l u t i o n  t o  c o n s t i t u t i o n a l l y  g u a r a n t e e  t h e  r i g h t  o f  

p u b l i c  a c c e s s  t o  d e l i b e r a t i o n s  o f  l e g i s l a t i v e  b o d i e s .

T h e  L e a g u e  s u b m i t t e d  a f f i d a v i t s  t o  t h e  S u p e r i o r  C o u r t  a t t e s t i n g  t o  

" a  p a t t e r n  o f  m e e t i n g s  b y  l e g i s l a t i v e  c o m m i t t e e  a n d  c a u c u s  m a j o r i t y  

m e m b e r s  w h i c h  w e r e  c l o s e d  t o  t h e  p u b l i c ,  t h e  p r e s s ,  a n d  s o m e t i m e s  

m i n o r i t y  m e m b e r s  o f  t h e  l e g i s l a t u r e . "  T h e  l e g i s l a t o r s  d i d  n o t  d e n y  t h e  

m e e t i n g s  o c c u r r e d ,  o r  t h a t  t h e y  c o n d u c t e d  t h e  b u s i n e s s  a n d  m a d e  t h e  

d e c i s i o n s  t h a t  t h e  L e a g u e  a l l e g e d .  H o w e v e r ,  t h e  S u p r e m e  C o u r t ' s  

d e c i s i o n  r e v e r s i n g  t h e  d e c i s i o n  o f  t h e  l o w e r  c o u r t  w a s  b a s e d  o n  t h e  

s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h a t  t h e  c o u r t  h a d  n o  c o n s t i t u t i o n a l  

a u t h o r i t y  t o  e n f o r c e  t h e  l a w  g o v e r n i n g  t h e  o p e r a t i n g  p r o c e d u r e s  o f  t h e  

L e g i s l a t u r e .

I t  i s  q u e s t i o n a b l e  w h e t h e r  s u c h  a  " w i n "  i s  r e a l l y  a  w i n  f o r  e i t h e r  

t h e  L e g i s l a t u r e  o r  t h e  p u b l i c .  W e  b e l i e v e  t h a t  w h e n  t h e  L e g i s l a t u r e  

r e f u s e s  t o  f o l l o w  t h e  l a w s  I t  e s t a b l i s h e s ,  p u b l i c  c o n f i d e n c e  i s  

u n d e r m i n e d .  Y o u  h a v e  a n  o p p o r t u n i t y  n o w  t o  h e l p  r e s t o r e  t h a t  p u b l i c  

c o n f i d e n c e .
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T h e  r e s o l u t i o n  b e f o r e  y o u ,  H J R  4 4 ,  I s  s i m p l e  a n d  s t r a i g h t  f o r w a r d .  I t  

w o u l d  a m e n d  t h e  c o n s t l t l t l o n  t o  p r o v i d e  t h e  l e g a l  f r a m e w o r k  f o r  t h e  

c o u r t s  t o  e n f o r c e  t h e  O p e n  M e e t i n g s  A c t .  A n  a m e n d m e n t  t o  t h e  

C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  t o  e x p r e s s l y  m a n d a t e  t h e  r i g h t  o f  

p u b l i c  a c c e s s ,  I s  t h e  o n l y  w a y  t o  s e c u r e  t h i s  g u a r a n t e e .  W i t h o u t  I t ,  t h e  

O p e n  M e e t i n g s  A c t ,  I n  s o f a r  a s  I t  r e l a t e s  t o  t h e  L e g i s l a t u r e ,  I s  

m e a n i n g l e s s .  T h i s  p r o p o s a l ,  d e v e l o p e d  w i t h  t h e  L e a g u e ' s  p a r t i c i p a t i o n  

a n d  s u p p o r t ,  I s  n o t  I n t e n d e d  t o  p r e v e n t  t h e  f r e e  f l o w  o f  I d e a s  a m o n g  

l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a t i o n  I n  p u b l i c  f o r u m s ,  c o m m u n i t y  e v e n t s ,  o r  

s o c i a l  e v e n t s .

T i m e  a n d  a g a i n  t h e  q u e s t i o n  h a s  b e e n  r a i s e d ,  w h a t  I s  s u b s t a n t i v e  

d e l l b e r t i o n s ?  W e  t h i n k  y o u  k n o w .  A n d  I f  t h e r e  i s  e v e r  a  q u e s t i o n ,  t r u s t  

t h e  p u b l i c  t o  m a k e  t h a t  d e t e r m i n a t i o n .  H o l d  t h e  d i s c u s s i o n s  I n  o p e n  

m e e t i n g s .  T h e  L e a g u e  b e l i e v e s  t h a t  t h e  b e t t e r  I n f o r m e d  t h e  p u b l i c  I s ,  t h e  

b e t t e r  o u r  g o v e r n m e n t  w i l l  b e  b e c a u s e  I t  w i l l  b e  r e f l e c t i v e  o f  t h e  w i l l  o f  

t h e  p e o p l e .

T h e  L e a g u e  b e l i e v e s  t h a t  c o n s t i t u t i o n a l l y  m a n d a t i n g  o p e n  m e e t i n g s  

I s  v i t a l  t o  m a k i n g  t h e  l e g i s l a t i v e  p r o c e s s  a c c e s s i b l e  a n d  a c c o u n t a b l e ,  a s  

w e l l  a s  m o r e  r e s p o n s i v e  t o ,  a n d  r e p r e s e n t a t i v e  o f  t h e  p e o p l e  o f  A l a s k a .

A s  y o u  k n o w ,  t h e  r e s o l u t i o n  r e q u i r e s  a  t w o - t h i r d s  v o t e  o f  b o t h  t h e  H o u s e  

a n d  S e n a t e  a n d  t h e  s i g n a t u r e  o f  t h e  g o v e r n o r  t o  p l a c e  I t  b e f o r e  v o t e r s  In  

N o v e m b e r .  T h i s  p r o c e s s  w i l l  g i v e  v o t e r s  a  s a y  I n  w h e t h e r  t h e y  b e l i e v e  

p u b l i c  a c c e s s  t o  l e g i s l a t i v e  m e e t i n g s  s h o u l d  b e  g u a r a n t e e d  I n  t h e  

C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a .

T h e  L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a  a s k s  y o u  t o  g i v e  t h e  p e o p l e  o f  

A l a s k a  t h e  o p p o r t u n i t y  t o  m a k e  t h a t  d e c i s i o n .  W e  u r g e  y o u r  a p p r o v a l  o f  

H J R  4 4 .

T h a n k  y o u .
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B u r k e ,  G r o s s  & B u r k e ,  J u n e a u ,  f o r  S e n a t e  
A p p e l l a n t s / C r o s s - A p p e l l e e s , M i t c h e l l  E .
A b o o d ,  J r . ,  D o n  B e n n e t t ,  J o h n  B .  C o g h i l l ,
E d n a  D e V r i e s ,  R i c h a r d  I .  E l i a s o n ,  B e t t y e  
F a r h e n k a m p ,  J a n  F a i k s , F r a n k  R .  F e r g u s o n ,
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Z h a r o f f ,  J a c k  G i b b o n s ,  a n d  P e g g y  M u l l i g a n .
R i c h a r d  M .  B u r n h a m ,  F i n d l e y  & B u r n h a m ,
J u n e a u ,  f o r  H o u s e  o f  R e p r e s e n t a t i v e s  
A p p e l l a n t s / C r o s s - A p p e l l e e s ,  A l b e r t  P .  A d a m s ,
J o h n e  B i n k l e y ,  H . A .  B o u c h e r ,  B e t t e  M .  C a t o ,
J i m  D u n c a n ,  S t e v e  F r a n k ,  J o h n  G .  F u l l e r ,
P e t e r  G o l l ,  M ax  F .  G r u e n b e r g ,  J r . ,  B e n  F .  
G r u s s e n d o r f ,  A d e l h e i d  H e r r m a n ,  N i i l o  E .
X o p o n e n ,  R o n a l d  L .  L a r s o n ,  M . M i k e  M i l l e r ,
M i k e  W .  M i l l e r ,  M i k e  N a v a r r e ,  J o h n  R i n g s t a d ,
R i c h a r d  S h u l t z ,  J o h n  S u n d ,  R o b i n  L .  T a y l o r ,
D a v i d  W .  T h o m p s o n ,  a n d  K a y  W i l l i s .  D .  J o h n  
M c K a y  a n d  L a u r a  N .  C r o m w e l l ,  M i d d l e t o n ,  T im m e  
& M c K a y ,  A n c h o r a g e ,  f o r  A p p e l l e e s / C r o s s - A p p e l ­
l a n t s  L e a g u e  o f  W omen  V o t e r s  o f  A l a s k a  a n d  
A n c h o r a g e  D a i l y  N e w s .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n , '  a n d  M o o r e ,  J u s t i c e s .

MATTHEWS ,  J u s t i c e .
COM PTON ,  J u s t i c e ,  d i s s e n t i n g .

T h e s e  a p p e a l s  a r i s e  f r o m  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  

t h a t  a  c l a i m  t h a t  c e r t a i n  g r o u p s  o f  s t a t e  l e g i s l a t o r s  h e l d  c l o s e d  

c o m m i t t e e  m e e t i n g s  a n d  c a u c u s e s  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s

A c t  w a s  n o t  j u s t i c i a b l e ,  b u t  t h a t  a  c l a i m  t h a t  t h e  c l o s e d

m e e t i n g s  v i o l a t e d  a n  i m p l i e d  c o n s t i t u t i o n a l  r i g h t  o f  p u b l i c

a c c e s s  t o  m e e t i n g s  o f  l e g i s l a t i v e  u n i t s  w a s  b o t h  j u s t i c i a b l e  a n d

c o r r e c t .  We a g r e e  t h a t  t h e  c l a i m  o f  v i o l a t i o n  o f  t h e  O p e n  

M e e t i n g s  A c t  b y  s t a t e  l e g i s l a t o r s  i s  n o n  j u s t i c i a b l e ,  b u t  c o n t r a r y

t o  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n ,  w e  h o l d  t h a t  t h e r e  i s  n o



NOTICE: T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e rs  a r e  r e q u e s t e d  
t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  303  K S t r e e t ,  
A n c h o r a g e ,  A l a s k a  99 50 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  may be 
made p r i o r  t o  p e rm a n e n t  p u b l i c a t i o n .

THE SU PREM E  COURT  OF THE S T A T E  OF  ALASKA

M I T C H E L L  E .  A B O O D , J R . ,  DON B E N N E T T ,  
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S A C K E T T ,  A R L I S S  S T U R G U L E W S K I ,  FRED  F .  
Z H A R O F F ,  JA C K  G I B B O N S ,  PEGGY  M U L L IG A N ,  
A L B E R T  P .  ADAMS ,  JO HNE  B I N K L E Y ,
H . A .  B C U C H E R ,  B E T T E  M .  CA TO ,  J I M  D U N C A N ,  
S T E V E N  F R A N K ,  JOHN  G .  F U L L E R ,  P E T E R  
G O L L ,  MAX F .  G R U E N B E R G ,  J R . ,  BEN F .  
G R U S S E N D O R F ,  A D E L H E ID  HERRMAN, N I I L O  E .  
K O P O N E N ,  RONALD L .  L A R S O N ,  M. M IK E  
M I L L E R ,  M I K E  W.  M I L L E R ,  M IK E  N A VA RRE ,  
JOHN R IN G S T A D ,  R IC H A R D  S H U L T Z ,  JOHN 
S U N D ,  R O B IN  L .  T A Y L O R ,  D A V ID  W.
THOM PSON ,  a n d  KAY  W I L L I S ,

A p p e l l a n t s  a n d  C r o s s - A p p e l l e e s ,
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A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,  

W a l t e r  L .  C a r p e n e t i ,  J u d g e .

A



T h e  L e a g u e  a t t a c h e d  a f f i d a v i t s  f r o m  s e v e r a l  s e n a t o r s  a n d  

r e p r e s e n t a t i v e s  w h i c h  d e s c r i b e d  t h e s e  m e e t i n g s  i n  s o m e  d e t a i l .

T h e  L e a g u e  c h a r g e d  t h a t  t h e s e  m e e t i n g s  v i o l a t e d  t h e  

O p e n  M e e t i n g s  A c t  (A S  4 4 . 6 2 . 3 1 0 ) ,  t h e  U n i f o r m  R u l e s  o f  t h e  

L e g i s l a t u r e  ( R u l e  2 2 )  , v a r i o u s  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  a n d  c o m m o n  l a w  r i g h t s  o f  a c c e s s  t o  g o v e r n m e n t .  T h e  

s u p e r i o r  c o u r t  w a s  a s k e d  t o  d e c l a r e  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  s t a t e  a n d  f e d e r a l  l a w ,  a n d  t h a t  a n y  a p p r o p r i a t i o n  b i l l  

a d o p t e d  a s  a  r e s u l t  o f  s u c h  m e e t i n g s  w o u l d  b e  v o i d  u n l e s s  e a c h  

h o u s e  o f  t h e  l e g i s l a t u r e  c o n d u c t e d  " s u b s t a n t i a l ,  d e  n o v o ,  

i n d e p e n d e n t  a n d  p u b l i c  r e c o n s i d e r a t i o n  o f  t h o s e  s u b s t a n t i v e  

m a t t e r s  p r e v i o u s l y  d i s c u s s e d  i n  p r i v a t e . "  T h e  i n j u n c t i v e  r e l i e f  

s o u g h t  b y  t h e  L e a g u e  w a s  a i m e d  a t  p r e v e n t i n g  t h e  l e g i s l a t u r e  f r o m  

c o n t i n u i n g  t o  e n g a g e  i n  t h e  t y p e  o f  m e e t i n g s  c o m p l a i n e d  o f ,  a n d  

f r o m  e n a c t i n g  t h e  s t a t e  b u d g e t  f o r  F Y  1 9 8 7  u n l e s s  a n d  u n t i l

c e r t a i n  r e m e d i a l  a c t i o n  w a s  t a k e n .

On A p r i l  3 0 ,  t h e  s u p e r i o r  c o u r t  h e l d  a  h e a r i n g  o n  a n  

a p p l i c a t i o n  b y  t h e  L e a g u e  f o r  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r ,  a n d

o n  M a y  1 t h e  c o u r t  i s s u e d  i t s  f i r s t  d e c i s i o n  i n  t h i s  c a s e .  T h e

c o u r t  c o n c l u d e d  t h a t  l i t i g a t i o n  p r e m i s e d  u p o n  t h e  a l l e g e d  c l o s e d  

m e e t i n g s  h e l d  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  p r e s e n t e d  a  

j u s t i c i a b l e  c o n t r o v e r s y .  T h e  c o u r t  r e f u s e d  t o  i s s u e  t h e  

r e q u e s t e d  T R O ,  h o w e v e r ,  b e c a u s e  i t  f o u n d  t h a t  i t  c o u l d  n o t

f a s h i o n  a n  o r d e r  t h a t  w o u l d  e f f e c t i v e l y  c o n t r o l  t h e s e  l e g i s l a t i v e  

a c t i v i t i e s .  T h e  c o u r t  t h e n  d e c i d e d  t h a t  i t  w a s  e m p o w e r e d  t o

-4-



i m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  l e g i s l a t i v e  c o m m i t t e e  o r  c a u c u s  

m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  We t h e r e f o r e  r e v e r s e .

I .  FA CTS  AND P R O C E E D IN G S  

I n  A p r i l  1 9 8 6 ,  t h e  L e a g u e  o f  W om en  V o t e r s  o f  A l a s k a ,  

t h e  A n c h o r a g e  D a i l y  N e w s ,  a n d  t h e  F a i r b a n k s  D a i l y  N e w s  M i n e r  

( c o l l e c t i v e l y  r e f e r r e d  t o  h e r e a f t e r  a s  t h e  L e a g u e )  f i l e d  a n  

a c t i o n  s e e k i n g  a  d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i v e  r e l i e f  

a g a i n s t  c e r t a i n  m e m b e r s  o f  t h e  A l a s k a  L e g i s l a t u r e  ( t h e  

L e g i s l a t o r s )  a n d  f o u r  l e g i s l a t i v e  e m p l ^ ^ e s .  T h e  L e a g u e  a l l e g e d  

t h a t  m e m b e r s  o f  t h e  S e n a t e  a n d  H o u s e  F i n a n c e  C o m m i t t e e s  h a d  h e l d  

m e e t i n g s  " c l o s e d  t o  t h e  p r e s s  a n d  m e m b e r s  o f  t h e  p u b l i c , "  a n d  

d u r i n g  t h o s e  m e e t i n g s  h a d  " e n g a g e d  i n  c o l l e c t i v e  f a c t - f i n d i n g ,  

d e l i b e r a t i o n ,  d e b a t e  a n d  d e c i s i o n - m a k i n g  w i t h  r e s p e c t  t o  t h e  

b u d g e t  f o r  F Y  1 9 8 7 . "  T h e  c o m p l a i n t  f u r t h e r  a l l e g e d  t h a t  m e m b e r s  

o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  

h a d  m e t  j o i n t l y  i n  m e e t i n g s  c l o s e d  t o  t h e  p r e s s  ar .  p u b l i c  " t o  

d i s c u s s  a n d  a t t e m p t  t o  o b t a i n  a g r e e m e n t  u p o n  t h e  a m o u n t  o f  f u n d s  

a v a i l a b l e  f o r  t h e  F Y  1 9 8 7  b u d g e t . "  T h e  c o m p l a i n t  a l s o  a l l e g e d  

t h a t  m e m b e r s  o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e  

F i n a n c e  C o m m i t t e e  h a d  m e t  f r o m  t i m e  t o  t i m e  i n  " c l o s e d  c a u c u s  

m e e t i n g s "  w i t h  o t h e r  m e m b e r s  o f  t h e  r u l i n g  m a j o r i t y ,  a n d  d u r i n g  

t h e s e  m e e t i n g s  h a d  e n g a g e d  i n  " s u b s t a n t i a l  c o l l e c t i v e  d i s c u s s i o n ,  

d e l i b e r a t i o n ,  a n d  d e c i s i o n - m a k i n g "  c o n c e r n i n g  t h e  F Y  1 9 8 7  b u d g e t .



i s s u e  a  f i n a l  d e c l a r a t o r y  j u d g m e n t  s o l e l y  o n  t h e  b a s i s  o f  t h e  

L e a g u e ' s  c o m p l a i n t  a n d  a f f i d a v i t s  f i l e d  i n  s u p p o r t  o f  t h e  m o t i o n  

f o r  t h e  T R O .  T h e  c o u r t  f o u n d  t h a t  a  p a t t e r n  o f  c o n d u c t  w h i c h  w a s  

v i o l a t i v e  o f  t h e  O p e n  M e e t i n g s  A c t  h a d  b e e n  e s t a b l i s h e d ,  t h a t  

a c t i o n  t a k e n  c o n t r a r y  t o  t h e  A c t  w a s  v o i d ,  a n d  t h e r e f o r e  t h a t  a n y  

b u d g e t  d e c i s i o n  w h i c h  w a s  r e a c h e d  a t  a  c l o s e d  m e e t i n g  w a s  v o i d .

T h e  L e g i s l a t o r s  i\ m e d i a t e l y  a p p e a l e d  f r o m  t h e  s u p e r i o r  

c o u r t ' s  d e c i s i o n  a n d  r e q u e s t e d  e m e r g e n c y  r e l i e f ,  c l a i m i n g  t h a t  

d u e  p r o c e s s  h a d  o e e n  d e n i e d  t o  t h e m  b e c a u s e  t h e  d e c i s i o n  h a d  b e e n  

r e n d e r e d  b e f o r e  t h e  L e g i s l a t o r s  h a d  b e e n  a f f o r d e d  a  f a i r  

o p p o r t u n i t y  t o  r e s p o n d  o n  t h e  m e r i t s .  A f t e r  a n  e x p e d i t e d  

a r g u m e n t ,  w e  r e v e r s e d  t h e  j u d g m e n t  i s s u e d  b y  t h e  s u p e r i o r  c o u r t  

a n d  r e m a n d e d  t h e  c a s e  f o r  t h e  p u r p o s e  o f  c o n d u c t i n g  a  f u l l  

h e a r i n g  o n  t h e  m e r i t s .

S h o r t l y  t h e r e a f t e r ,  t h e  L e g i s l a t o r s  f i l e d  t h e i r  a n s w e r s  

t o  t h e  c o m p l a i n t ,  a n d  m o v e d  t o  d i s m i s s  t h e  c a s e  o r  a l t e r n a t i v e l y  

f o r  s u m m a r y  j u d g m e n t ,  a r g u i n g  t h a t  t h e  i s s u e s  i n  t h e  c a s e  w e r e  

n o n j u s t i c i a b l e  a n d  t h a t  t h e  c l a i m s  a g a i n s t  t h e  L e g i s l a t o r s  w e r e  

b a r r e d  b y  l e g i s l a t i v e  i m m u n i t y .  T h e  L e a g u e  f i l e d  a  c r o s s - m o t i o n  

f o r  s u m m a r y  j u d g m e n t  o n  t h e  j u s t i c i a b i l i t y  i s s u e .

I n  O c t o b e r  1 9 8 6 ,  t h e  s u p e r i o r  c o u r t  e n t e r e d  i t s  s e c o n d  

d e c i s i o n  i n  t h i s  c a s e ,  t h e  p a r t i a l  f i n a l  j u d g m e n t  w h i c h  i s  t h e  

s u b j e c t  o f  t h i s  a p p e a l .  T h e  c o u r t  r e v e r s e d  i t s  e a r l i e r  r u l i n g  

a n d  c o n c l u d e d  t h a t  t h e  L e a g u e ' s  c l a i m  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  t h e  O p e n  M e e t i n g s  A c t  w a s  n o t  j u s t i c i a b l e .  T h e  L e a g u e
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a p p e a l s  f r o m  t h i s  r u l i n g .  T h e  c o u r t  p r o c e e d e d  t o  h o l d ,  h o w e v e r ,  

t h a t  t h e  p u b l i c  a n d  p r e s s  e n j o y  a n  i m p l i e d  r i g h t  o f  a c c e s s  t o  t h e  

p r o c e e d i n g s  o f  t h e  l e g i s l a t u r e  u n d e r  a r t i c l e  I ,  s e c t i o n  5 o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  w h i c h  g u a r a n t e e s  f r e e d o m  o f  s p e e c h  a n d  o f  

t h e  p r e s s .  T h e  c o u r t  f u r t h e r  h e l d  t h a t  a  c l a i m  t h a t  t h e  

L e g i s l a t o r s  v i o l a t e d  t h i s  c o n s t i t u t i o n a l  r i g h t  w a s  j u s t i c i a b l e .  

T h e  c o u r t  f i n a l l y  h e l d  t h a t  l e g i s l a t i v e  i m m u n i t y  w a s  n o t  a  b a r  t o  

t h e  s u i t .  T h e  L e g i s l a t o r s  a p p e a l  f r o m  t h e s e  r u l i n g s .  T h e  S t a t e  

o f  A l a s k a ,  i n t e r v e n o r  o n  b e h a l f  o f  t h e  L e g i s l a t o r s  b e l o w ,  a n d  t h e  

F a i r b a n k s  D a i l y  N e w s  M i n e r ,  a r e  n o t  p a r t i c i p a n t s  i n  t h i s  a p p e a l .

I I .  STANDARD  OF  R E V IE W  

A l l  o f  t h e  i s s u e s  i n  t h i s  a p p e a l  r a i s e  q u e s t i o n s  o f  

A l a s k a  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  l a w ,  s u b j e c t  t o  d e  n o v o  

r e v i e w .  T h e  f a c t s  o f  t h i s  c a s e  a r e  n o t  i n  d i s p u t e ;  t h e  o n l y  

f a c t s  i n  t h e  r e c o r d  a r e  t h e  s e v e n  a f f i d a v i t s  s u b m i t t e d  b y  t h e  

L e a g u e  w h i c h  a t t e s t  t o  a  p a t t e r n  o f  m e e t i n g s  b y  l e g i s l a t i v e  

c o m m i t t e e  a n d  c a u c u s  m a j o r i t y  m e m b e r s  w h i c h  w e r e  c l o s e d  t o  t h e  

p u b l i c ,  t h e  p r e s s ,  a n d  s o m e t i m e s  m i n o r i t y  m e m b e r s  o f  t h e  

l e g i s l a t u r e .  T h e  L e g i s l a t o r s  d o  n o t  d e n y  t h a t  t h e s e  m e e t i n g s  

o c c u r r e d ,  o r  t h a t  t h e y  c o n d u c t e d  t h e  b u s i n e s s  a n d  m a d e  t h e  

d e c i s i o n s  t h a t  t h e  L e a g u e  a l l e g e s .



I I I .  V I O L A T I O N S  O F  T H E  O P E N

M E E T IN G S  ACT ARE  NOT J U S T I C I A B L E

T h e  L e a g u e  a r g u e s  t h a t  t h e  L e g i s l a t o r s  v i o l a t e d  

A l a s k a ' s  O p e n  M e e t i n g s  A c t ^  a n d  t h e  l e g i s l a t u r e ' s  U n i f o r m  R u l e

1 .  T h e  A l a s k a  O p e n  M e e t i n g s  A c t  p r o v i d e s :

A g e n c y  m e e t i n g s  p u b l i c .  ( a )  A l l  m e e t i n g s  o f  
a  l e g i s l a t i v e  b o d y ,  o f  a  b o a r d  o f  r e g e n t s ,  o r  
o f  a n  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m m i s s i o n ,  
c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  
a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n ,  i n c l u d i n g  
s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  
s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  
i n c l u d i n g  b u t  n o t  l i m i t e d  t o  m u n i c i p a l i t i e s ,  
b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  
b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  
d e p a r t m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s s i o n s  
o r  o r g a n i z a t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  
t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p p o r t e d  i n  
w h o l e  o r  i n  p a r t  b y  p u b l i c  m o n e y  o r  
a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  t o  
t h e  p u b l i c  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  
t h i s  s e c t i o n .  . . .  E x c e p t  w h e n  v o i c e  v o t e s  
a r e  a u t h o r i z e d ,  t h e  v o t e  s h a l l  b e  c o n d u c t e d  
i n  s u c h  m a n n e r  t h a t  t h e  p u b l i c  m a y  k n o w  t h e  
v o t e  o f  e a c h  p e r s o n  e n t i t l e d  t o  v o t e .  T h i s  
s e c t i o n  d o e s  n o t  a p p l y  t o  a n y  v o t e s  r e q u i r e d  
t o  b e  t a k e n  t o  o r g a n i z e  t h e  b o d i e s  s p e c i f i e d  
i n  t h i s  s u b s e c t i o n .

( b )  I f  e x c e p t e d  s u b j e c t s  a r e  t o  b e  
d i s c u s s e d  a t  a  m e e t i n g ,  t h e  m e e t i n g  m u s t  
f i r s t  b e  c o n v e n e d  a s  a  p u b l i c  m e e t i n g  a n d  t h e  
q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  
d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  
e x c e p t i o n s  c o n t a i n e d  i n  ( c )  o f  t h i s  s e c t i o n  
s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  
b o d y .  N o  s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  
e x e c u t i v e  s e s s i o n  e x c e p t  t h j s e  m e n t i o n e d  i n  
t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  
u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s t i o n .  N o

( F o o t n o t e  C o n t i n u e d )
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( c )  T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  
b e  d i s c u s s e d  i n  a n  e x e c u t i v e  s e s s i o n :

( 1 )  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  
w h i c h  w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  
u p o n  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;

( 2 )  s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  
r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  
p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a  p u b l i c  
d i s c u s s i o n ;

( 3 )  m a t t e r s  w h i c h  b y  l a w ,  m u n i c i p a l
c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  
c o n f i d e n t i a l .

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o

( 1 )  j u d i c i a l '  o r  q u a s i - j u d i c i a l  b o d i e s  
w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  a  
d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ;

( 2 ) j u r i e s ;

( 3 )  p a r o l e  o r  p a r d o n  b o a r d s ;

( 4 )  m e e t i n g s  o f  a  h o s p i t a l  m e d i c a l
s t a f f ;  o r

( 5 )  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  o r  
a n y  c o m m i t t e e  o f  a  h o s p i t a l  w h e n  h o l d i n g  a  
m e e t i n g  s o l e l y  t o  a c t  u p o n  m a t t e r s  o f  
p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  p r i v i l e g e s ,  o r  
d i s c i p l i n e .

( e )  R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  
g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  t o  b e  o p e n  
u n d e r  t h i s  s e c t i o n .  . . .

( f )  A c t i o n  t a k e n  c o n t r a r y  t o  t h i s
s e c t i o n  i s  v o i d .

( F o o t n o t e  C o n t i n u e d )

a c t i o n  m a y  b e  t a k e n  a t  t h e  e x e c u t i v e  s e s s i o n .

A S  4 4 . 6 2 . 3 1 0 .
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2 2  t h r o u g h  t h e  c l o s e d  m e e t i n g s  a t t e s t e d  t o  i n  t h e  L e a g u e ' s  

a f f i d a v i t s .  T h e  s u p e r i o r  c o u r t  h e l d  t h a t  t h e s e  c l a i m s  w e r e

2

2 .  U n i f o r m  R u l e  o f  t h e  L e g i s l a t u r e  2 2  p r o v i d e s :

O PEN  AND E X E C U T IV E  S E S S I O N S .  ( a )  A l l  
m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y  a r e  o p e n  t o  
a l l  l e g i s l a t o r s ,  w h e t h e r  o r  n o t  t h e y  a r e  
m e m b e r s  o f  t h e  p a r t i c u l a r  l e g i s l a t i v e  b o d y  
t h a t  i s  m e e t i n g ,  a n d  t o  t h e  g e n e r a l  p u b l i c  
e x c e p t  a s  p r o v i d e d  b y  ( b )  o f  t h i s  r u l e .

( b )  A l e g i s l a t i v e  b o d y  m a y  c a l l  a n  
e x e c u t i v e  s e s s i o n  a t  w h i c h  m e m b e r s  o f  t h e  
g e n e r a l  p u b l i c  m a y  b e  e x c l u d e d  f o r  t h e  
f o l l o w i n g  r e a s o n s :

( 1 )  d i s c u s s i o n  o f  m a t t e r s ,  t h e  i m m e d i a t e  
k n o w l e d g e  o f  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  t h e  
f i n a n c e s  o f  a  g o v e r n m e n t  u n i t ;

( 2 )  d i s c u s s i o n  o f  s u b j e c t s  t h a t  t e n d  t o  
p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  a  
p e r s o n ;

( 3 )  d i s c u s s i o n  o f  a  m a t t e r  t h a t  m a y ,  b y  
l a w ,  b e  r e q u i r e d  t o  b e  c o n f i d e n t i a l .

( c )  W h e n  a  l e g i s l a t i v e  b o d y  d e s i r e s  t o  
c a l l  a n  e x e c u t i v e  s e s s i o n  i n  a c c o r d a n c e  w i t h  
( b )  o f  t h i s  r u l e ,  t h e  b o d y  s h a l l  f i r s t  
c o n v e n e  a s  a  p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  
o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  s h a l l  b e  
d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  m e m b e r s  
p r e s e n t .

( d )  T h e  p r o v i s i o n s  o f  t h i s  r u l e  m a y  n o t  
b e  i n t e r p r e t e d  a s  p e r m i t t i n g  t h e  e x c l u s i o n  o f  
a  l e g i s l a t o r  f r o m  a n  e x e c u t i v e  s e s s i o n ,  
w h e t h e r  o r  n o t  t h e  l e g i s l a t o r  i s  a  m e m b e r  o f  
t h e  b o d y  t h a t  i s  m e e t i n g .  A l e g i s l a t o r  n o t  a  
m e m b e r  o f  t h e  b o d y  h o l d i n g  a n  e x e c u t i v e  
s e s s i o n  s h a l l ,  h o w e v e r ,  b e  s u b j e c t  t o  t h e  
s a m e  r u l e s  o f  c o n f i d e n t i a l i t y  a n d  d e c o r u m  a s  
p e r t a i n  t o  r e g u l a r  m e m b e r s  o f  t h e  b o d y .



n o n j u s t i c i a b l e  b e c a u s e  " [ j ] u s t i c i a b i l i t y  i n  t h i s  c a s e  d e p e n d s  o n

a  d e t e r m i n a t i o n  t h a t  t h e r e  i s  a  c o n s t i t u t i o n a l  r i g h t  a l l e g e d  t o

h a v e  b e e n  i n f r i n g e d . "  ( E m p h a s i s  b y  t h e  c o u r t . )  A s  a  g e n e r a l

p r o p o s i t i o n ,  w e  a g r e e .

I n  M a l o n e  v .  M e e k i n s , w e  r e c o g n i z e d  t h a t

t h e  e s t a b l i s h e d  p r i n c i p l e  t h a t  c o u r t s  s h o u l d  
n o t  a t t e m p t  t o  a d j u d i c a t e  " p o l i t i c a l  
q u e s t i o n s "  . . . s t e m s  p r i m a r i l y  f r o m  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  . . . " [ I ] t
i s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  j u d i c i a r y  a n d  
t h e  c o o r d i n a t e  b r a n c h e s  o f  t h e  . . .
G o v e r n m e n t  . . . w h i c h  g i v e s  r i s e  t o  t h e  
' p o l i t i c a l  q u e s t i o n . 1 "

6 5 0  P . 2 d  3 5 1 ,  3 5 6  ( A l a s k a  1 9 8 2 )  ( q u o t i n g  B a k e r  v .  C a r r , 3 6 9  U . S .

1 8 6 ,  2 1 0 ,  7  L .  E d .  2 d  6 6 3 ,  6 8 2  ( 1 9 6 2 ) ) .  S e e  a l s o  A b o o d  v .

G o r s u c h ,  7 0 3  P .  2 d  1 1 5 8 ,  1 1 6 0  ( A l a s k a  1 9 8 5 )  ( " T h e r e  a r e  c e r t a i n

q u e s t i o n s  i n v o l v i n g  c o o r d i n a t e  b r a n c h e s  o f  t h e  g o v e r n m e n t ,

s o m e t i m e s  u n h e l p f u l l y  c a l l e d  p o l i t i c a l  q u e s t i o n s ,  t h a t  t h e

j u d i c i a r y  w i l l  d e c l i n e  t o  a d j u d i c a t e . " ) .

O u r  s t a t e m e n t  i n  A b o o d  s u g g e s t s  t h e  d i f f i c u l t y  i n h e r e n t

i n  p r e c i s e l y  d e f i n i n g  t h e  c o n t o u r s  o f  t h e  d o c t r i n e  o f

j u s t i c i a b i l i t y .  I t  i s  n o t  p o s s i b l e  t o  d r a w  t h e  e x a c t  b o u n d a r y

s e p a r a t i n g  j u s t i c i a b l e  a n d  n o n j u s t i c i a b l e  q u e s t i o n s .

J u s t i c i a b i l i t y  i s  o f  c o u r s e  n o t  a  l e g a l  
c o n c e p t  w i t h  a  f i x e d  c o n t e n t  o r  s u s c e p t i b l e  
o f  s c i e n t i f i c  v e r i f i c a t i o n .  I t s  u t i l i z a t i o n  
i s  t h e  r e s u l t a n t  o f  m a n y  s u b t l e  p r e s s u r e s ,  
i n c l u d i n g  t h e  a p p r o p r i a t e n e s s  o f  t h e  i s s u e s  
f o r  d e c i s i o n  . . . a n d  t h e  a c t u a l  h a r d s h i p  t o  
t h e  l i t i g a n t s  o f  d e n y i n g  t h e m  t h e  r e l i e f  
s o u g h t .



P o e  v .  U l i m a n , 3 6 7  U . S .  4 9 7 ,  5 0 8 - 0 9 ,  6 L .  E d .  2 d  9 8 9 ,  9 9 9  ( 1 9 6 1 )  

( F r a n k f u r t e r ,  J . ,  p l u r a l i t y  o p i n i o n ) .  N o r  w i l l  m e r e l y  

c h a r a c t e r i z i n g  a  c a s e  a s  n o n j u s t i c i a b l e  o r  p o l i t i c a l  i n  n a t u r e  

r e n d e r  i t  i m m u n e  f r o m  j u d i c i a l  s c r u t i n y .  M a l o n e , 6 5 0  P . 2 d  a t  

3 5 6 .  R a t h e r ,  t o  i d e n t i f y  t h o s e  p o l i t i c a l  q u e s t i o n s  w h i c h  w i l l  b e  

h e l d  t o  b e  n o n j u s t i c i a b l e ,  w e  h a v e  u t i l i z e d  t h e  a p p r o a c h  a d o p t e d  

b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  B a k e r  v .  C a r r . I d . a t  3 5 7 ;  

s e e  a l s o  A b o o d , 7 0 3  P . 2 d  a t  1 1 6 0 .  I n  M a l o n e , w e  e x p l a i n e d  t h a t  

t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a d  i d e n t i f i e d  " v a r i o u s  

e l e m e n t s ,  o n e  o r  m o r e  o f  w h i c h  i s  1 [ p ] r o m i n e n t  o n  t h e  s u r f a c e  o f  

a n y  c a s e  h e l d  t o  i n v o l v e  a  p o l i t i c a l  q u e s t i o n .  . . . ' T h e s e  

e l e m e n t s  i n c l u d e d  ( 1 )  a  t e x t u a l l y  d e m o n s t r a b l e  c o m m i t m e n t  o f  t h e  

i s s u e  t o  a  c o o r d i n a t e  p o l i t i c a l  d e p a r t m e n t  . . . . "  6 5 0  P . 2 d  a t

3 5 7  ( c i t i n g  B a k e r  v .  C a r r , 3 6 9  U . S .  a t  2 1 7 ,  7 L .  E d .  2 d  a t  6 8 6 ) .

T h e  L e g i s l a t o r s  a r g u e  t h a t  a r t i c l e  I I ,  s e c t i o n  1 2  o f  

t h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  a n  e x p r e s s  t e x t u a l  c o m m i t m e n t  o f  

a u t h o r i t y ,  w h i c h  s p e c i f i c a l l y  a n d  e x c l u s i v e l y  a u t h o r i z e s  t h e  

l e g i s l a t u r e  t o  a d o p t  i t s  ow n  r u l e s  o f  p r o c e d u r e .  A r t i c l e  I I ,  

s e c t i o n  1 2  p r o v i d e s  i n  p a r t ;  " R u l e s .  T h e  h o u s e s  o f  e a c h  

l e g i s l a t u r e  s h a l l  a d o p t  u n i f o r m  r u l e s  o f  p r o c e d u r e . "  P u r s u a n t  t o  

t h i s  a u t h o r i t y ,  t h e  l e g i s l a t u r e  h a s  a d o p t e d  U n i f o r m  R u l e  2 2 ,  i n  

l a n g u a g e  s u b s t a n t i a l l y  i d e n t i c a l  t o  t h e  O p e n  M e e t i n g s  A c t ,  

p r o v i d i n g  t h a t  a l l  m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y  a r e  o p e n  t o  t h e  

g e n e r a l  p u b l i c . .  C o m p a r e  n o t e s  1 a n d  2 ,  s u p r a . T h e  L e g i s l a t o r s  

a r g u e  t h a t  s i n c e  t h e  c o n s t i t u t i o n  c o m m i t s  t o  t h e  l e g i s l a t u r e  t h e
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a u t h o r i t y  t o  s e t  i t s  ow n  p r o c e d u r e s ,  o n l y  t h e  l e g i s l a t u r e  m a y

d e t e r m i n e  w h e t h e r  t h e  O p e n  M e e t i n g s  A c t  s h o u l d  a p p l y  t o  t h e

l e g i s l a t u r e ,  a n d  h o w  i t  s h o u l d  a p p l y  c o n s i s t e n t  w i t h  U n i f o r m  R u l e

2 2 .  T h e  L e g i s l a t o r s  r e l y  o n  t h i s  c o u r t ' s  d e c i s i o n s  i n  M a l o n e  a n d

A b o o d , a n d  o n  t h e  F l o r i d a  S u p r e m e  C o u r t ' s  o p i n i o n  i n  M o f f i t t  v .

W i l l i s , 4 5 9  S o . 2 d  1 0 1 8  ( F l a .  1 9 8 4 ) .

I n  M a l o n e , w e  d e c l i n e d  t o  a d d r e s s  t h e  q u e s t i o n  o f

w h e t h e r  t h e  l e g i s l a t u r e  h a d  v i o l a t e d  A S  2 4 . 1 0 . 0 2 0 ,  w h i c h

p r o h i b i t e d  a  p e r s o n  o t h e r  t h a n  t h e  S p e a k e r  o f  t h e  H o u s e  f r o m

c o n v e n i n g  a  s e s s i o n  o f  t h e  H o u s e .  We h e l d  t h a t  t h e  m a t t e r  o f  t h e

e l e c t i o n  o r  r e m o v a l  o f  t h e  S p e a k e r  w a s  c o m m i t t e d  b y  t h e

c o n s t i t u t i o n  t o  t h e  H o u s e ,  a n d  t h e  j u d i c i a l  b r a n c h  o w e d  r e s p e c t

t o  t h a t  b o d y .  We e x p l a i n e d  t h a t

[ s ] u c h  a  d e c l a r a t i o n  w o u l d ,  i n  o u r  v i e w ,  b e  
a n  u n w a r r a n t e d  i n t r u s i o n  i n t o  t h e  b u s i n e s s  o f  
t h e  H o u s e .  T o  b e  s u r e ,  t h e  j u d i c i a l  b r a n c h  
o f  g o v e r n m e n t  h a s  t h e  c o n s t i t u t i o n a l l y  
m a n d a t e d  d u t y  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  
i n c l u d i n g  t h e  c o m p l i a n c e  b y  t h e  l e g i s l a t u r e .
B u t  a  s t a t u t e  s u c h  a s  AS  2 4 . 1 0 . 0 2 0  r e l a t e s  
s o l e l y  t o  t h e  i n t e r n a l  o r g a n i z a t i o n  o f  t h e
l e g i s l a t u r e ,  a  s u b j e c t  w h i c h  h a s  b e e n  
c o m m i t t e d  b y  o u r  c o n s t i t u t i o n  [ A r t i c l e  I I ,  
s e c t i o n  1 2 ]  t o  e a c h  h o u s e .

6 5 0  P . 2 d  a t  3 5 6  ( f o o t n o t e  o m i t t e d ) .  We a l s o  c o n s i d e r e d  t h e

q u e s t i o n  w h e t h e r  t h e  " r e a s o n a b l e  p u b l i c  n o t i c e "  r e q u i r e m e n t  o f

t h e  O p e n  M e e t i n g s  A c t ,  AS  4 4 . 6 2 . 3 1 0  ( e ) ,  w a s  v i o l a t e d  b y  t h e

l e g i s l a t u r e  a n d  s a i d ,  "w e  r e g a r d  t h i s  q u e s t i o n  a s  i t
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r e l a t e s  t o  t h e  i n t e r n a l  o r g a n i z a t i o n  o f  o n e  o f  t h e  H o u s e s  o f  t h e  

l e g i s l a t u r e  t o  b e  n o n j u s t i c i a b l e . "  ^ d .  a t  3 5 9 .

I n  A b o o d , w e  h e l d  n o n j u s t i c i a b l e  t h e  q u e s t i o n  o f  

w h e t h e r  a  j o i n t  s e s s i o n  o f  t h e  l e g i s l a t u r e  c o u l d  l e g a l l y  b e  

p r e s i d e d  o v e r  b y  t h e  P r e s i d e n t  o f  t h e  S e n a t e  i n  t h e  a b s e n c e  o f  

t h e  S p e a k e r  o f  t h e  H o u s e .  A t  i s s u e  w a s  t h e  i n t e r p r e t a t i o n  o f  t h e  

l e g i s l a t u r e ' s  U n i f o r m  R u l e  5 1  w h i c h  r e q u i r e d  t h e  p r e s e n c e  o f  b o t h  

o f f i c e r s .  We a g r e e d  w i t h  t h e  t r i a l  c o u r t  t h a t  t h e  i s s u e  a r o s e  

o u t  o f  " t h e  r u l e m a k i n g  p o w e r s  o f  t h e  l e g i s l a t u r e . "  7 0 3  P . 2 d  a t  

1 1 6 4 .  We a l s o  a g r e e d  t h a t  " o u t  o f  r e s p e c t  o w e d  t o  a  c o o r d i n a t e  

b r a n c h  o f  s t a t e  g o v e r n m e n t ,  [w e  m u s t ]  d e f e r [ ]  t o  t h e  w i s d o m  o f  

t h e  l e g i s l a t u r e  c o n c e r n i n g  v i o l a t i o n s  o f  l e g i s l a t i v e  r u l e s  w h i c h  

g o v e r n  t h e  i n t e r n a l  w o r k i n g s  o f  t h e  l e g i s l a t u r e . "  I d .

O u r  h o l d i n g s  i n  M a l o n e  a n d  A b o o d  a r e  c o n t r o l l i n g  i n  

t h i s  c a s e .  T h e  A l a s k a  C o n s t i t u t i o n  e x p r e s s l y  c o m m i t s  t o  t h e  

l e g i s l a t u r e  a u t h o r i t y  t o  a d o p t  i t s  ow n  r u l e s  o f  p r o c e d u r e .  T h e  

q u e s t i o n  w h e t h e r  l e g i s l a t i v e  b u s i n e s s  s h o u l d  b e  c o n d u c t e d  i n  o p e n  

o r  c l o s e d  s e s s i o n s  i s  a  p r o c e d u r a l  q u e s t i o n  w h i c h  h a s  

t r a d i t i o n a l l y  b e e n  t h e  s u b j e c t  o f  l e g i s l a t i v e  r u l e s .  S e e  S o c i e t y  

o f  P r o f e s s i o n a l  J o u r n a l i s t s  v .  S e c r e t a r y  o f  L a b o r , 6 1 6  F .  S u p p .  

5 6 9 ,  5 7 7  ( D .  U t a h  1 9 8 5 )  ( a  r i g h t  o f  a c c e s s  t o  a d m i n i s t r a t i v e

h e a r i n g s  i s  m o r e  a  p r o c e d u r a l  r i g h t  t h a n  a  s u b s t a n t i v e  r i g h t ) ; 

s e e  a l s o  P .  M a s o n ,  M a n u a l  o f  L e g i s l a t i v e  P r o c e d u r e  s e c .  6 3 0  

( 1 9 7 9 )  ( c o m m i t t e e  m e e t i n g s  o p e n  t o  p u b l i c  e x c e p t  w h e n  c o n s i d e r i n g  

s p e c i f i e d  r e s t r i c t e d  s u b j e c t s ) . P u r s u a n t  t o  t h i s  c o n s t i t u t i o n a l
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g r a n t  o f  a u t h o r i t y ,  t h e  l e g i s l a t u r e  h a s  e n a c t e d  U n i f o r m  R u l e  2 2

a n d  t h e  O p e n  M e e t i n g s  A c t  i n  s u b s t a n t i a l l y  i d e n t i c a l  l a n g u a g e .

T h e  L e a g u e  a s s e r t s  t h a t  t h e  L e g i s l a t o r s  h a v e  v i o l a t e d

b o t h  t h e  U n i f o r m  R u l e  a n d  t h e  O p e n  M e e t i n g s  A c t .  I f  t h e y  h a v e ,

t o  h o l d  t h a t  t h e s e  c l a i m s  a r e  j u s t i c i a b l e  p l a c e s  t h e  j u d i c i a r y  i n

d i r e c t  c o n f l i c t  w i t h  t h e  l e g i s l a t u r e ' s  c o n s t i t u t i o n a l l y

a u t h o r i z e d  r u l e m a k i n g  p r e r o g a t i v e .  We a g r e e  w i t h  t h e  F l o r i d a

S u p r e m e  C o u r t  t h a t  i t  i s  t h e  l e g i s l a t u r e ' s  p r e r o g a t i v e  t o  m a k e ,

i n t e r p r e t  a n d  e n f o r c e  i t s  o w n  p r o c e d u r a l  r u l e s  a n d  t h e  j u d i c i a r y

c a n n o t  c o m p e l  t h e  l e g i s l a t u r e  t o  e x e r c i s e  a  p u r e l y  l e g i s l a t i v e

p r e r o g a t i v e .  M o f f i t t  v .  W i l l i s , 4 5 9  S o . 2 d  1 0 1 8 ,  1 0 2 1  ( F l a .
31 9 8 4 )  . A s  w e  s t a t e d  i n  M a l o n e , " e x c e p t  i n  e x t r a o r d i n a r y

3 .  T h e  f a c t s  i n  M o f f i t t  a r e  v i r t u a l l y  i d e n t i c a l  t o  
t h e  f a c t s  i n  t h i s  c a s e .  N e w s p a p e r  p u b l i s h i n g  c o m p a n i e s  b r o u g h t  a  
d e c l a r a t o r y  j u d g m e n t  a c t i o n  a g a i n s t  t h e  s t a t e  h o u s e  s p e a k e r  a n d  
s e n a t e  p r e s i d e n t  a l l e g i n g  t h a t  s e c r e t  m e e t i n g s  o f  t h e  l e g i s l a t u r e  
v i o l a t e d  t h e  l e g i s l a t u r e ' s  r u l e  r e q u i r i n g  o p e n  m e e t i n g s ,  a  
s t a t u t e  r e q u i r i n g  t h e  l e g i s l a t u r e  t o  f o l l o w  i t s  ow n  r u l e s ,  a n d  
v a r i o u s  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  F l o r i d a  
S u p r e m e  C o u r t  h e l d  t h a t  t h e  c o u r t s  l a c k e d  j u r i s d i c t i o n  t o  h e a r  
t h e  c a s e ,  e x p l a i n i n g :

I n  o u r  v i e w ,  a  j u d i c i a l  d e t e r m i n a t i o n  o f  t h i s  
m a t t e r  h i n g e s  o n  t h e  m e a n i n g  o f  l e g i s l a t i v e  
c o m m i t t e e  m e e t i n g s  a n d  w h a t  a c t i v i t y  
c o n s t i t u t e s  s u c h  a  m e e t i n g .  A t  t h i s  p o i n t ,  
t h e  j u d i c i a r y  c o m e s  i n t o  h e a d - t o - h e a d  
c o n f l i c t  w i t h  t h e  l e g i s l a t i v e  r u l e m a k i n g  
p r e r o g a t i v e .

A r t i c l e  I I I ,  s e c t i o n  4 ( a )  o f  t h e  F l o r i d a  
C o n s t i t u t i o n  g i v e s  e a c h  h o u s e  t h e  p o w e r  t o  
d e t e r m i n e  i t s  o w n  r u l e s  o f  p r o c e d u r e .  . .  .

( F o o t n o t e  C o n t i n u e d )
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c i r c u m s t a n c e s ,  a s  w h e r e  t h e  r i g h t s  o f  p e r s o n s  w h o  a r e  n o t  m e m b e r s

o f  t h e  l e g i s l a t u r e  a r e  i n v o l v e d ,  i t  i s  n o t  t h e  f u n c t i o n  o f  t h e

j u d i c i a r y  t o  r e q u i r e  t h a t  t h e  l e g i s l a t u r e  f o l l o w  i t s  o w n  r u l e s . "

6 5 0  P . 2 d  a t  3 5 9 .  I n  s u p p o r t  o f  t h i s  p r o p o s i t i o n ,  w e  c i t e d  U n i t e d

S t a t e s  v .  S m i t h , 2 8 6  U . S .  6 ,  3 ^ ,  7 6  L .  E d .  9 5 4 ,  9 5 8 - 5 9  ( 1 9 3 2 ) ,

w h e r e  t h e  C o u r t  d i s c u s s e d  t h e  r u l e  t h a t  t h e  o n l y  j u s t i c i a b l e

l i m i t a t i o n s  o n  a  l e g i s l a t i v e  b o d y ’ s  p o w e r  t o  a d o p t  r u l e s  o f  i t s

p r o c e e d i n g s  a r e  t h a t  t h e  b o d y

m a y  n o t  b y  i t s  r u l e s  i g n o r e  c o n s t i t u t i o n a l  
r e s t r a i n t s  o r  v i o l a t e  f u n d a m e n t a l  r i g h t s ,  a n d  
t h e r e  s h o u l d  b e  a  r e a s o n a b l e  r e l a t i o n  b e t w e e n  
t h e  m o d e  o r  m e t h o d  o f  p r o c e e d i n g  e s t a b l i s h e d  
b y  t h e  r u l e s  a n d  t h e  r e s u l t  w h i c h  i s  s o u g h t

( F o o t n o t e  C o n t i n u e d )

[ T ] h i s  p r o v i s i o n  g i v e s  e a c h  h o u s e  t h e  p o w e r  
a n d  p r e r o g a t i v e  n o t  o n l y  t o  a d o p t ,  b u t  a l s o
t o  i n t e r p r e t ,  e n f o r c e ,  w a i v e  o r  s u s p e n d
w h a t e v e r  p r o c e d u r e s  i t  d e e m s  n e c e s s a r y  o r  
d e s i r a b l e  s o  l o n g  a s  c o n s t i t u t i o n a l  
r e q u i r e m e n t s  f o r  t h e  e n a c t i n g  o f  l a w s  a r e  n o t  
v i o l a t e d .  . . .  I t  i s  t h e  f i n a l  p r o d u c t  o f  
t h e  l e g i s l a t u r e  t h a t  i s  s u b j e c t  t o  r e v i e w  b y  
t h e  c o u r t s ,  n o t  t h e  i n t e r n a l  p r o c e d u r e s .

• • • •

J u s t  a s  t h e  l e g i s l a t u r e  m a y  n o t  i n v a d e  
o u r  p r o v i n c e  o f  p r o c e d u r a l  r u l e m a k i n g  f o r  t h e  
c o u r t  s y s t e m ,  w e  m a y  n o t  i n v a d e  t h e  
l e g i s l a t u r e ' s  p r o v i n c e  o f  i n t e r n a l  
r u l e m a k i n g .  . . .  A m e m b e r  o f  t h e  l e g i s l a t u r e  
c a n  r a i s e  a  p o i n t  o f  o r d e r  r e g a r d i n g  a
v i o l a t i o n  o f  a n y  o f  t h e  r u l e s  o f  t h e  h o u s e  o r  
s e n a t e .  T h a t  i s  t h e  p r o p e r  f o r u m  f o r
d e t e r m i n i n g  t h e  p r o p r i e t y  o f  t h e  a c t i v i t i e s  
c o m p l a i n e d  o f  i n  t h e  s u i t  b e l o w .

I d . a t  1 0 2 1 - 2 2  ( e m p h a s i s  b y  t h e  c o u r t ,  c i t a t i o n s  o m i t t e d ) .
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t o  b e  o b t a i n e d .  B u t  w i t h i n  t h e s e  l i m i t a t i o n s  
a l l  m a t t e r s  o f  m e t h o d  a r e  o p e n  t o  t h e  
d e t e r m i n a t i o n  o f  t h e  h o u s e .  . . .

I d . a t  3 3 ,  7 6  L ,  E d .  a t  9 5 9 ,  q u o t i n g  U n i t e d  S t a t e s  v .  B a l l i n , 1 4 4

U . S .  1 ,  5 ,  3 6  L .  E d .  3 2 1 ,  1 2 4  ( 1 8 9 1 ) .  S e e  a l s o  E x x o n  C o r p .  v ,

F . T . C . , 5 8 9  F . 2 d  5 8 2 ,  5 9 0  ( D . C .  C i r .  1 9 7 8 )  ( " A l t h o u g h  t h e  c o u r t s

w i l l  i n t e r v e n e  t o  p r o t e c t  c o n s t i t u t i o n a l  r i g h t s  f r o m  i n f r i n g e m e n t

b y  C o n g r e s s ,  . . . w h e r e  c o n s t i t u t i o n a l  r i g h t s  a r e  n o t  v i o l a t e d ,

t h e r e  i s  n o  w a r r a n t  f o r  t h e  j u d i c i a r y  t o  i n t e r f e r e  w i t h  t h e

i n t e r n a l  p r o c e d u r e s  o f  C o n g r e s s  . . . " ) ,  c e r t , d e n i e d , 4 4 1  U . S .

9 4 3 ,  6 0  L .  E d .  2 d  1 0 4 4  ( 1 9 7 9 ) ;  C o n s u m e r s  U n i o n  o f  U n i t e d  S t a t e s

v .  P e r i o d i c a l  C o r r e s p o r .  l e n t s 1 A s s ' n , 3 6 5  F .  S u p p .  1 8 ,  2 4  ( D . D , C .

1 9 7 3 )  ( " A  c o n g r e s s i o n a l  r u l e  w h i c h  i n f r i n g e s  u p o n  t h e

c o n s t i t u t i o n a l  r i g h t s  o f  p e r s o n s  o t h e r  t h a n  C o n g r e s s m e n  p r e s e n t s

a  p r o p e r  q u e s t i o n  f o r  t h e  j u d i c i a r y " ) ,  r e v 1d  o n  o t h e r  g r o u n d s ,

5 1 5  F . 2 d  1 3 4 1  ( D . C .  C i r .  1 9 7 5 ) ,  c e r t , d e n i e d , 4 2 3  U . S .  1 0 5 1 ,  4 6

L .  E d .  2c' 6 4 0  ( 1 9 7 6 )  ;  S t a t e  e x  r e l .  C i t y  L o a n  & S a v .  C o .  v .

M o o r e , 1 / ' .  I . E .  9 1 0  ( O h i o  1 9 3 1 )  ( t h e  l e g i s l a t u r e ' s  d i s r e g a r d  o f

i t s  ow n  r u l e s  a s  t o  i t s  l a w m a k i n g  p r o c e d u r e s  i s  n o t  s u b j e c t  t o

j u d i c i a l  i n q u i r y ,  w h e r e  t h e  r u l e  i s  n o t  e m b r a c e d  i n  t h e

c o n s t i t u t i o n ) ;  S c h w e i t z e r  v .  T e r r i t o r y , 4 7  P a c .  1 0 9 4  ( O k l a .  1 8 9 7 )

( s i n c e  t h e  c o u r t  c a n n o t  d e c l a r e  a n  a c t  o f  t h e  l e g i s l a t u r e  v o i d  o n

a c c o u n t  o f  n o n c o m p l i a n c e  w i t h  r u l e s  o f  p r o c e d u r e  m a d e  b y  i t s e l f

t o  g o v e r n  i t s  d e l i b e r a t i o n ,  t h e  f a i l u r e  o f  t h e  l e g i s l a t u r e  t o

o b s e r v e  a  s t a t u t e  e n a c t e d  b y  i t s e l f ,  a n d  c o n c e r n i n g  t h e

l e g i s l a t u r e ' s  p r o c e d u r e  f o r  l a w m a k i n g ,  w a s  n o  g r o u n d  f o r  r e f u s i n g
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t o  e n f o r c e  a  s t a t u t e  p a s s e d  i n  n o n c o m p l i a n c e  w i t h  t h e  r u l e ,  w h e r e  

t h e r e  w a s  n o  c o n s t i t u t i o n a l  p r o v i s i o n  m a n d a t i n g  a  p a r t i c u l a r  

p r o c e d u r e ) ;  S t a t e  v .  C u m b e r l a n d  C l u b , 1 8 8  S . W .  5 8 3 ,  5 8 5  ( T e n n .  

1 9 1 6 )  ( w h e r e  a  s t a t e  l e g i s l a t u r e  h a s  t h e  r i g h t  u n d e r  i t s  

c o n s t i t u t i o n  t o  m a k e  i t s  ow n  r u l e s  o f  p r o c e d u r e ,  i t  m u s t  b e  t h e  

j u d g e  o f  t h o s e  r u l e s ,  a n d  a l l  t h e  c o u r t  c a n  d o  i s  t o  a s c e r t a i n  

w h e t h e r  t h e  c o n s t i t u t i o n  h a s  b e e n  c o m p l i e d  w i t h ) . L i k e w i s e ,  i n  

A b o o d , w e  n o t e d  t h a t  t h e  " n o n j u s t i c i a b i l i t y  [ o f  r u l e s  v i o l a t i o n s ]  

d o c t r i n e  w o u l d  n o t  a p p l y  t o  c a s e s  i n v o l v i n g  o u r  c o n s t i t u t i o n a l l y  

m a n d a t e d  d u t y  t o  i n s u r e  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  i n c l u d i n g  c o m p l i a n c e  b y  t h e  l e g i s l a t u r e . "  

7 0 3  P . 2 d  a t  1 1 6 1 . 4

We o b s e r v e  t h a t  i n  S m i t h , t h e  C o u r t  h e l d  t h a t  w h e r e  t h e  

" c o n s t r u c t i o n  t o  b e  g i v e n  t o  t h e  r u l e s  a f f e c t s  p e r s o n s  o t h e r  t h a n  

m e m b e r s  o f  t h e  S e n a t e ,  t h e  q u e s t i o n  p r e s e n t e d  i s  o f  n e c e s s i t y  a  

j u d i c i a l  o n e . "  2 8 6  U . S .  a t  3 3 ,  7 6  L .  E d .  a t  9 5 9 .  I n  t h i s  c a s e ,  

t h e  c o n s t r u c t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  a n d  U n i f o r m  R u l e  2 2  

d o e s  n o t  a f f e c t  p e r s o n s  o t h e r  t h a n  m e m b e r s  o f  t h e  l e g i s l a t u r e  i n  

t h e  s a m e  s e n s e  a s  w a s  t h e  c a s e  i n  S m i t h . T h e r e ,  t h e  c o n t r o v e r s y  

w a s  b e t w e e n  t h e  U n i t e d  S t a t e s  S e n a t e  a n d  a n  a p p o i n t e e  o f  t h e

4 .  We a d j u d i c a t e d  t h e  q u e s t i o n  p r e s e n t e d  a s  t o  t h e  
q u o r u m  n e e d e d  f o r  a c t s  o f  t h e  l e g i s l a t u r e  i n  j o i n t  s e s s i o n  
b e c a u s e ,  i t  " i s  a  q u e s t i o n  o f  A l a s k a  c o n s t i t u t i o n a l  l a w .  . . .  t o  
w h i c h  t h e  n o n j u s t i c i a b i l i t y  d o c t r i n e  d o e s  n o t  a p p l y . "  I d .  a t  
1 1 6 1 .
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P r e s i d e n t ,  t h e  r e s o l u t i o n  o f  w h i c h  d e p e n d e d  u p o n  t h e  r i g h t  o f  t h e  

S e n a t e  t o  r e c o n s i d e r ,  u n d e r  i t s  r u l e s ,  i t s  p r i o r  c o n f i r m a t i o n  o f  

t h e  P r e s i d e n t ' s  n o m i n e e  a f t e r  t h e  P r e s i d e n t  h a d  a p p o i n t e d  t h e  

n o m i n e e  p u r s u a n t  t o  t h e  e a r l i e r  c o n f i r m a t i o n .  H e r e ,  t h e r e  i s  n o  

s p e c i f i c  i n d i v i d u a l  w i t h  a n y  p a r t i c u l a r  r i g h t  a t  s t a k e  i n  t h e  

c o n t r o v e r s y .  R a t h e r ,  t h e  r i g h t  g r a n t e d  u n d e r  t h e  O p e n  M e e t i n g s  

A c t  a s  i t  a p p l i e s  t o  t h e  l e g i s l a t u r e ,  a n d  u n d e r  U n i f o r m  R u l e  2 2 ,  

i s  a  r i g h t  o f  t h e  p u b l i c  g e n e r a l l y  t o  o b s e r v e  t h e  l e g i s l a t u r e ' s  

p r o c e e d i n g s .

I t  i s  t r u e  t h a t  t h e  l e g i s l a t u r e  h a s  i d e n t i f i e d  i n  t h e  

O p e n  M e e t i n g s  A c t  t h e  p u b l i c ' s  i n t e r e s t  i n  o p e n  m e e t i n g s ,  AS  

4 4 . 6 2 . 3 1 2 ( a ) ,  a n d  w e  h a v e  r e c o g n i z e d  t h a t  t h e  A c t  e x i s t s  

p r i m a r i l y  t o  a d v a n c e  t h e  p e o p l e ' s  i n t e r e s t ,  a n d  t h a t  i t  i s  

a p p l i c a b l e  t o  t h e  l e g i s l a t u r e . ^  A l a s k a  C o m m u n i t y  C o l l e g e s '  

F e d e r a t i o n  o f  T e a c h e r s  v .  U n i v e r s i t y  o f  A l a s k a , 6 7 7  P . 2 d  0 8 6 ,  8 9 1  

( A l a s k a  1 9 8 4 )  . We d o  n o t  r e t r e a t  f r o m  t h e s e  p r i n c i p l e s .  T h e  

q u e s t i o n  b e f o r e  u s ,  h o w e v e r ,  i s  n o t  w h e t h e r  t h e  O p e n  M e e t i n g s  A c t  

a p p l i e s  t o  t h e  l e g i s l a t u r e ,  b u t  r a t h e r  w h e t h e r  t h e  l e g i s l a t u r e ' s  

a l l e g e d  v i o l a t i o n  o f  t h e  A c t  o r  U n i f o r m  R u l e  i s  j u s t i c i a b l e . ^  A s

5 .  E v e n  s o ,  i t  i s  b e y o n d  d o u b t  t h a t  t h e  l e g i s l a t u r e
h a s  t h e  p o w e r  t o  e x e m p t  i t s e l f  a t  a n y  t i m e  f r o m  t h e  c o v e r a g e  o f
t h e  O p e n  M e e t i n g s  A c t .

6 .  C o m p a r e  C o l e  v .  S t a t e ,  6 7 3  P . 2 d  3 4 5 ,  3 4 9  ( C o l o .
1 9 8 3 )  ( h e l d :  r e q u i r e m e n t  o f  o p e n  m e e t i n g s  l a w  t h a t  l e g i s l a t i v e
c a u c u s  m e e t i n g s  b e  o p e n  t o  p u b l i c  d o e s  n o t  c o n f l i c t  w i t h  s t a t e

( F o o t n o t e  C o n t i n u e d )
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w e  h a v e  c o n c l u d e d ,  t h e  O p e n  M e e t i n g s  A c t ,  a s  i t  a p p l i e s  t o  t h e  

l e g i s l a t u r e ,  l i k e  t h e  l e g i s l a t u r e ' s  U n i f o r m  R u l e  2 2 ,  m e r e l y  

e s t a b l i s h e s  a  r u l e  o f  p r o c e d u r e  c o n c e r n i n g  h o w  t h e  l e g i s l a t u r e  

h a s  d e c i d e d  t o  c o n d u u 4- i t s  b u s i n e s s .  O f  c o u r s e ,  h a v i n g  m a d e  t h e  

r u l e ,  i t  s h o u l d  b e  f o l l o w e d ,  b u t  a  f a i l u r e  t o  f o l l o w  i t  i s  n o t  

t h e  s u b j e c t  m a t t e r  o f  j u d i c i a l  i n q u i r y .  S e e  S t a t e  e x  r e l .  C i t y  

L o a n  & S a v .  C o .  v .  M o o r e , 1 7 7  N . E .  9 1 0 ,  > / l l  ( O h i o  1 9 3 1 ) .

I f  t h e r e  w e r e  a l l e g a t i o n s  t h a t  t h e  l e g i s l a t u r e ,  a c t i n g  

p u r s u a n t  t o  o r  i n  v i o l a t i o n  o f  o n e  o f  i t s  r u l e s  o f  p r o c e d u r e ,  h a d  

i n f r i n g e d  o n  t h e  r i g h t s  o f  a  t h i r d  p e r s o n  n o t  a  m e m b e r  o f  t h e  

l e g i s l a t u r e  a s  i n  S m i t h , o r  h a d  i g n o r e d  c o n s t i t u t i o n a l  r e s t r a i n t s  

o r  v i o l a t e d  f u n d a m e n t a l  r i g h t s ,  t h e n  t h e  " e x c e p t i o n a l  

c i r c u m s t a n c e s "  e x c e p t i o n  t o  t h e  r u l e  o f  n o n j u s t i c i a b i l i t y  w o u l d  

c o m e  i n t o  p l a y .  N o n e  o f  t h e s e  f a c t o r s  a r e  i n v o l v e d  i n  t h i s  c a s e ,  

h o w e v e r ,  a n d  t h e r e  i s  n o  b a s i s  f o r  e m p l o y i n g  t h e  " e x c e p t i o n a l  

c i r c u m s t a n c e s "  e x c e p t i o n .

T h u s ,  b e c a u s e  t h e  c o n s t i t u t i o n  c o m m i t s  t o  t h e  

l e g i s l a t u r e  t h e  a u t h o r i t y  t o  p r o v i d e  f o r  i t s  o w n  r u l e s  o f  

p r o c e d u r e ,  a n d  b e c a u s e  t h e  q u e s t i o n  o f  w h e t h e r  a  l e g i s l a t i v e  

c o m m i t t e e  m e e t i n g  o r  c a u c u s  m e e t i n g  s h a l l  b e  o p e n  o r  c l o s e d  f a l l s  

w i t h i n  t h i s  g r a n t  o f  a u t h o r i t y ,  w e  r e g a r d  t h e  q u e s t i o n  w h e t h e r  

t h e  L e g i s l a t o r s  h a v e  v i o l a t e d  t h e  O p e n  M e e t i n g s  A c t  o r  U n i f o r m

( F o o t n o t e  C o n t i n u e d )

c o n s t i t u t i o n a l  p r o v i s i o n  a u t h o r i z i n g  l e g i s l a t u r e  t o  e s t a b l i s h  i t s  
o w n  r u l e s ,  h o w e v e r ,  c o u r t  d i d  n o t  d i s c u s s  j u s t i c i a b i l i t y ) »
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R u l e  2 2  t o  b e  n o n j u s t i c i a b l e .  A s  w e  h a v e  r e c o g n i z e d ,  t h e  

l e g i s l a t u r e ' s  v i o l a t i o n  o f  i t s  r u l e s  o f  p r o c e d u r e  m a y  b e  

j u s t i c i a b l e  i n  " e x c e p t i o n a l  c i r c u m s t a n c e s "  o f  c o n s t i t u t i o n a l  

d i m e n s i o n .  I f  t h e  L e a g u e ' s  c l a i m  i s  t o  s u r v i v e  t h i s  

j u s t i c i a b i l i t y  c h a l l e n g e ,  i t  m u s t  i n v o l v e  a  r i g h t  p r o t e c t e d  b y  

e i t h e r  t h e  A l a s k a  C o n s t i t u t i o n  o r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

I V .  NO I M P L I E D  C O N S T I T U T IO N A L  
R I G H T  OF  A C C E SS  TO L E G I S L A T I V E  M E E T IN G S

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  e x p r e s s l y  

r e q u i r e  t h e  C o n g r e s s  t o  h o l d  a n y  o f  i t s  m e e t i n g s  i n  p u b l i c .  

T h e r e  i s  a l s o  n o  c o m m o n  l a w  r i g h t  t o  a t t e n d  m e e t i n g s  o f  

g o v e r n m e n t  b o d i e s .  S o c i e t y  c f  P r o f e s s i o n a l  J o u r n a l i s t s , 6 1 6  F .  

S u p p .  a t  5 7 2 ;  s e e  W a t k i n s ,  O p e n  M e e t i n g s  u n d e r  t h e  A r k a n s a s  

F r e e d o m  o f  I n f o r m a t i o n  A c t , 3 8  A r k .  L .  R e v .  2 6 8  ( 1 9 8 4 )  ( W a t k i n s ) ; 

N o t e ,  O p e n  M e e t i n g  S t a t u t e s :  T h e  P r e s s  F i g h t s  f o r  t h e  " R i g h t  t o  

K n o w " , 7 5  H a r v .  L .  R e v .  1 1 9 9 ,  1 2 0 3  ( 1 9 6 2 )  ( N o t e ) .  I n d e e d ,  t h e

t r a d i t i o n  o f  t h e  E n g l i s h  P a r l i a m e n t ,  w h i c h  w a s  s u b s e q u e n t l y  

c a r r i e d  o n  i n  t h e  l e g i s l a t i v e  b o d i e s  o f  C o l o n i a l  A m e r i c a ,  w a s  t o  

h o l d  l e g i s l a t i v e  d e b a t e  i n  s e c r e t  a n d  t o  p r o h i b i t  p u b l i c a t i o n  o f  

l e g i s l a t i v e  p r o c e e d i n g s .  S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s , 

6 1 6  F .  S u p p .  a t  5 7 2  ( o b s e r v i n g  t h a t  b o t h  t h e  C o n t i n e n t a l  C o n g r e s s  

a n d  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  c o n d u c t e d  t h e i r  p r o c e e d i n g s  i n  

s e c r e t ,  a n d  t h u s  " [ i ] t  i s  n o t  s u r p r i s i n g  . . . t h a t  t h e  F r a m e r s  

o f  t h e  C o n s t i t u t i o n  d i d  n o t  i n c l u d e  a n  e x p r e s s  p r o v i s i o n  i n  t h e
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