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Pt.2, Art. 75 CONSTITUTION OF NEW HAMPSHIRE

tant question of law necessary to be
determined by the body making the
inquiry. Opinion of the Justices (1892)
67 NH 600, 43 A 1074.

12. —Private rights

This article does not authorize the

legislature or the governor and council to
require advice from the justices on a
question affecting private rights alone on
which interested persons are entitled to
be heard, and justices will refuse to give
advice when such questions are pro-
pounded. Opinion of the Justices (1949)
95 NH 557, 66 A2d 76; Opinion of the

Justices (1883) 62 NH 704.
The justices will decline, as far as
possible in the performance of their

advisory duties imposed by this article, to
express their views upon questions in-
volving private rights, or to make any
answer unless the official power or official
duty of the body making the inquiry is
clearly involved by the question sub-
mitted. Opinion of the Justices (1911) 76
NH 597, 79 A 490.

13. —Questions of law or

Opinions of the justices are to be given
on questions of law only and not upon
question: of fact in any form, and the
court in such opinions will not weigh the
evidence with any view of settling dis-
puted questions the decision of which
depends upon evidence alone. Opinion
of the Justices (1864) 45 NH 607.

Generally, this section does not permit
the supreme court to advise the legisla-
ture as to the meaning and scope of
existing statutes. Opinion of the Justices
(1959) 102 NH 187, 152 A2d 872.

This provision does not apply to consti-
tutional questions involving existing laws.
Opinion of the Justices (1955) 99 NH 524,
113 A2d 542.

14. —Unnecessary answers

The court will not undertake to answer
the second of two questions submitted as

fact

to the constitutionality of proposed I**u.
lution, where the answer to the first wflj
serve the present legislative purpose, tnd
adjournment of the legislature is inp*-i*},
ing. Opinion of the Justices (1959) im
NH 240, 154 A2d 184.

15. Effect of opinions

In giving an opinion on a question
propounded to them by the legislature the
justices do not act as a court, but as th*
constitutional advisors of either branch
of the legislature requiring their opinion,
and it is not essential that the question
proposed should be such as might com#
before them in their judicial capacity.
Opinion of the Court (1881) 60 NH 5%*5;
Opinion of the Justices (1906) 73 Nil
625, 63 A 505, 6 Ann. Cas. 689: Opinion
of the Justices (1911) 76 NH 597. 79
A 490.

An opinion of the justices on proposed
legislation is not binding upon the nit
in case the proposed legislation should
become law and a case should nri»#
requiring its construction. Opinion of the
Justices (1852) 25 NH 537.

An opinion of the justices docs not
amount to a judicial decision. He School-
Law Manual (1885) 63 NH 574, 4 A 874;
Opinion of the Justices (1911) 76 NH

597, 79 A 490.

16. Dissent
Where the opinionof one or more
justices is opposed to the opinion ex*

pressed by the majority of the justice*
on a question submitted to them It I*
the duty of the minority to express their

opinion in the same manner as that of
the majority. Opinionof  the Justice*
(1915) 77 NH 611, 93A 311.

17. Cited

Cited in Wyman v. De Gregory 09” >
101 NH 171, 137 A2d 512; Opinion §f t»*
Justices (1958) 101 NH 549, 13 AM
726.

[Art.] 75. [Justices of reace Commissioned for rive vears.] INon or
that the people may not suffer from the long continuance in place of
justice of the peace who shall fail in discharging the important dutie> o
his office with ability and fidelity, all commissions of justice of the pe-
shall become void at the expiration of five years from their respective

and upon the expiration of any commission, the same may if necessar*"jj

renewed or another person appointed as shall most conduce to the

being of the state.
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Rule 44 1984 SUPPLEMENT Rule 52

RULE 44.

ADVISORY OPINIONS UPON REQUEST FROM THE
GOVERNOR OR FROM THE GENERAL ASSEMBLY

(a) Request for an Opinion. A request from the Governor or from the
General Assembly shall be regarded as confidential for a period of5 days after
g_ecrilpt thereof, or until me Tequest becomes public information, whichever
Irst occyrs,

(bl{ Briefing and Oral Argument, The request shall be docketed with the
Clerk ofthe Courtand, after designation of counsel, shall be processe j through
brlefmg_ and argument in th!same manner as an appeal or as ai original
Procee ing in the Supreme Court. Correspondence between the G<vemar, or
he Speaker of the House and the President Pro Tempore of the Sen ite, as the
case may be, and the Justices about the request shall be included in ‘he docket
which i$ public information. | -

(c) Delivery and Publication. After the opinions are prepared, th.'y shall
be hand-delivéred to the Governor or to the Speaker of the House at d the
President Pro Tempore ofthe Senate, as the case may be, and shall be rega.-ed
as confidential for-a period of 5 days thereafter, or'until *he Governor or the
Speaker of the House and the President Pro Tempore ofthe Senate, as the cas.'
may be, has released them, whichever first occurs.

(Amended, effective Dec. 15, 1983)

Commentary. The rule amendment imple- House and the Pr «ident Pro Tempore of the

ments recent legislation amending § 141 of Senate, as the car may b i" in the second sen-

title 10 to permit the General Assembly aa well ~ tence of paragraph Ib), atd in paragraph (c),

as the Governor to request advisory opinions of
the Supreme Court.

Effect of amendment. — The 1083 amend-
ment, effective Dec. 15, 1983, added "or from
the General Assembly” in the title of the rule,
inserted "or from the General Assembly"” in
paragraph (a), substituted ”5” for ”10” in that
paragraph, inserted "or the Speaker of the

deleted "the office of” follow ;ng "hand-delivered
to,” inserted "or to the Speal er ofthe House and
the President Pro Tempore ofthe senate, as the
case may be” and substituted "5" for "10” and
"or the Speaker ofthe Hous< and the President
Pro Tempore of the Senate, as the case may be,
has released” for "releases.”

PART V. ATTORNEYS

Subpart A — Board ofBar Examiners

RULE 52.

ADMISSION TO THE BAR - GENERAL

7

a) Requirements for Admission. Except as to persons admitted under
e 53, no person shall be admitted to the Bar unless he shall have qualified
by producing evidence satisfactory to the Board:

(5) That he has been reqularly graduated with a baccalaureate degree

or its equivalent from a lawschodl Which at the time of conferring suc

32

Rule 52 SUPRE

degree was listed on the A
schools,

16) That_he has heen ext
of law, equ_|t_¥, legal ethics a
Responsibility and has bee:
as an attorney. The Board',
its discretion” and shall b
scoring standard to be pro

That he is a domicile
if he passes the examine
admission, either his domi

(8) That he has served
service for at Iea?t_ 5 mon
(1) Inthe office ofor
Preceptor, or under t!
member of the Bar 0
and_has been in prac
Ui) As a law clerk
State or of a United.
(||8 In the office oi
the United States At
Legal Aid Socigty, In
tion approved by the
of a.member of the
certified by the Boa:
. (9 That he has sati
instruction called by the
Court or the Board shal
instruction for those see
$75 to the, Clerk of the
(c) Clerkship. No persor
served a satisfactory clerksh
of this rule. The 5-month pe
a clerkship shall qualify un
shall have matriculated at e
8raph (a) of this rule. The
esiring to qualify for admi
Bracﬂcal experienice to be g
rior to the admission of
applicant and his Precepto-
completed the required list
(d) Certification* Uﬂon
admission o the Bar, the E
of his qualification for adn
An applicant for admissi
for admission, mc_:ludmtIJ )
domicile or his principal of
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Rule 7.219 Michigan court rules— 1985

(5) 50c per page for a copy of an opinion; however, one copy

must be given without charge to each party in a case.

A person who is unable to pay a filing fee may ask the court to
waive the fee by fifing a motion and an affidavit disclosing the
reason for the inability.

(H) Rule Applicable. Except as provided in this rule, MCR 2.625
applies generally to taxation of costs in the Court of Appeals.

() Violation of Rules. The Court of Appeals may impose costs on
a party or an attorney when in its discretion they should be assessed for
violation of these rules.

(Amended January 31, 1985.)

Note

MCR 7.219 is based on GCR 1963, 822.

Subrules (F) and (G) carry forward the provisions of GCR 1963, 822.2 and
822.3 regarding the fees and expenses that may be collected and taxed. The fee
for a copy of a Court of Appeals opinion is changed to 50c per page, to con.*nn
with MCL 600.321(4); MSA 27A.32K4). -

New subrules (AME) provide the procedure for taxation of costs, formerly
covered by reference to the rule governing taxation of costs in trial courts. See
GCR 1963, 822.1.

Subrule (1) adds explicit authorization for the Court of Appeals to impose
costs on a party or attorney for violation of the rules.

SUBCHAPTER 7.300 SUPREME COURT

RULE 7.301 JURISDICTION

The Supreme Court may:

(1) review a Judicial Tenure Commission order recommend: <g
discipline, removal, retirement, or suspension (see MCR 9.223-
9.226);

(2) review by appeal a case pending in the Court of Appeals or
after decision by the Court of Appeals (see MCR 7.302);

(3) review by appeal a final order of the Attorney Discipline
Board (see MCR 9.122);

(4) give an advisory opinion (see Const 1963, art 3, § 8);
(5) respond to a certified question (see MCR 7.305);

(6) exercise superintending control over a lower court or tribunal
(see, e.g., MCR 7.304);

(7) exercise other jurisdiction as provided by the constitution or
by law.
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Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes
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Introduced: A/8/87 5-0A20A
Referred: State Affairs
Judiciary and Finance

BY DONLEY, MILLER, MARTIN
IN THE HOUSE fi AND BOUCHER

ot HOUSE JOINT RESOLUTION NO. 26
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTI. LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
advisory opinions of the Supreme Court
on the request of the governor or legis—
lature .
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1V, Constitution of the State of Alaska, is
amended by adding a new section to read:
SECTION 17. SUPREME COURT OPINIONS ON THE REQUEST OF THE- GOVER-—
NOR OR LEGISLATURE. The Supreme Court has jurisdiction to render an
advisory opinion on an important question of law submitted to the
cour*y~~thie~Tegislature, b~"ir&hgf~~house of the legTs~l~ztt-ure®, jar by
The Supreme Court shall accept briefs addressing the
question on behalf of the legislature, a house of the legislature, the
governor, or another interested person.
* Sec. 2. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
withart. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

tionlaws of the state. Sj IEI29 ANVILA -L v

I AVKI L

i f A

-
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REPRESENTATIVE DAVE DONLEY
ALASKA STATE LEGISLATURE ~ROBOXY, JUNEAUSELL

DISTRICT ELEVEN . SPENARD (907) 465-3892
CHAIRMAN
LABOR AND COMMERCE
COMMITTEE
MEMBER

STATE AFFAIRS COMMITTEE

HEALTH. EDUCATIONAL
AND SOCIAL SERVICES COMMITTEE

DATE: JANUARY 18, 1987 INTERNATIONAL TRADE
SUB-COMMITTEE

TO: All Members
Alaska House of Representatives, Judiciary Committee

FROM: Representative Dave Donley, Sponsor

SUBJECT: HJR 26 backup

HIJR 26 is a resolution authorizing the Alaska Supreme Court to issue an
advisory opinion on questions of law submitted to the court by the
legislature or by the Governor.

HJR 26 would ask Alaskan voters to decide whether the Legislature and
Governor could seek advice from Alaska®s Supreme Court when considering
critical insues to the state such as bidders preference, local hire, and
preference for local products.

Under current practice, the Legislature is forced to play a guessing game
with the courts and the Constitution. The system costs the state money,
time and credibility when we adopt laws that cannot meet a constitutional

challenge.

Under HJR 26, vie could request some guidance from the courts before we pass
legislation that could potentially be struck down, so that we can adopt
legislation that is both fair and constitutionally sound. Currently nine
other states have similar laws which have proven to be successful and
effective.

HIJR 26 would not require the legislature to request opinion but rather
would give the legislative body another tool to assist in the development
of-conrititutionally sound legislation.; :

INTERIM IN ANCHORAGE
1024 WEST SIXTH AVENUE ? ANCHORAGE, ALASKA 99501. « (907) 561-8234

cm



Litigation has become a part of legislative life. In the past, legislatures have relied
exclusively on the state attorney general to represent them—as the law often says they
must. Now, some of them are hiring their own legislative counsels. That trend is

likely to grow.

From The Last Frontier
Rep. Terry Martin

State Capitol, Pouch V
A Juneau, AK 99811

T he State Legislature

Inch forinch, pound forpound, lawyer

for lawyer, Americans are the most litigious

people on earth. Sooner or later, alm ost every social and political issue

ends up in court. No person or institution is immune. Even the bodies that
write the laws are finding their way to the courthouse.

State legislatures as plaintiffs have gone to courtto assert their right
to approp:.dte federal funds, challenge federal regulatory agencies,
regulate the initiative process, prevent executive incursions into legislative
prerogatives, and seek clarification of
the process for amending the U.S.

Constitution.

Legislatures have also been
hauled into courtas defendants. They
have been told to explain their staff
hiring practices and justify removal of
legislators from com m ittee and cau -
cus positions. Legislative staff mem -
bers have been subpoenaed to testify
before grand juries and in lawsuits.

The legislative process itself has
been assaulted. No tradition can be

taken for granted.

Lanny Proffer
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Six state legislatures

have statutory authority
to litigate issues of con -
cern to them: California,
Georgia, Kansas,
Nevada, Oregon and

Utah.

State LegislaturesIFpiW 1982

wes araded, auld te Utsh Legssiaiure hire ison
atiarey.
BEdiusinaoftre ledAiuresss littatsmay have lbeen
besed N tte 3 between brandes
duld e resohad by tre pdiitaca process
rdter tten recurts. kmay alohave seaed tetany
sxt of efforcaatt 1de, een Faly © affae a
legcsktne paapine, was Inosistat with te
ke futhio. \netever tre reesm, tecurts 4l

I“aedﬂhjwmlsfﬁhuesasl"
aureel 1O tre Kanses

menbersmay SLeatessd; tre legdiuremay ot Ger—
tnatitsswithin tre lgdbiue hae a Bl eastlas;
tre lbpdHuedoes i

This ledkdfadieararty ninaestcauses afusian n
teaurts. When tteGolloracb Garerall Assarbly entered
a sitaprgt tte BEviraental Rrolectan Ag oy, te
U.S. Gourt U Agpealls 1o tre Tenth Girauit ruled et tre
named menbers oftte auldrotseesk fatte

saeadﬁwmmmmﬂeLW
AR e o ATl A

aut'Ben idae trepetitioe loHns
O pess te SAeS oHiutiod dans . . . tsaut
duuld rotallov te sladrgt)rareclans
tattes=e tdfccdrss braead n

htete, tre Isgslaueardtteg)aru’m:kcm—
AttamreyGaeral JdnD. Med-arl %GL'?mg’mtre

D. ae s
hes teedisie Mt et tedae nactlos©
aeforce isriaet” ield tet te lox auild rot
rgaresattte nNaestsottestatelbaca se todo sowauld
ke opre-apt tre poner oFtreattarey gararal ad te
garr.
ﬁe'l‘re mrftateltta’cid adoebigoe
claim tet L ely poNers were

threteal rothave stadirg
enforaarent of tre Statutes tey s, bttreydalhely

haete naetin
b lssstaHl nots n:lLb(mﬁmmm

of artan staie dindes, et of ostatuaoa
arencments, ad tre legslAue™s nesticgiiory ad

i R teus

US. 433
Suprare Gurt made &

tet stae dal-
lbory te procecure o e of ostatttod
arendments hed sfiicet naest ntteoutoore dftre
= bhae tardam resohad. Smilady, US. Ssetor

Ednard Kemnedy (OHVess.) s.oessfullyarg edefae tre



US. GurtofAgoeals fa-tre Dt dfGolunbia tretan
dmly Rresintsl \eto g
pO/\er(ftteSe’ele adhsmdisasasdr, ©
eslzijmrssladrgt)s&
Asicefron L
Curtmsr[trtjedmstm a‘tgﬁetr‘ Sadrg
g hes been ated re-
m% i lsasjlav\rcﬁaﬂte
g ot -
prare Gurtdsciced ttecee. Tretrcoments antte ley-
=S’ tosevere serfilos o tredaasiol

T rditiodly, lkgdeusshae dielon tedaea-
toreygreral 1ol assislae. Threrearealya

__herdiul df stteswhere treattorey gareral Brot
seaficallydiredted togine lapl oiniosotre loisHiLe
when aded db 0. hsome daes, suh asklahom
ad SuthGrdlirs, te saalkesa
Al dafta 1o te ok hNew ire, tea-
toreygaeral canbe asked T bl advice nadtitaon©
daftryasidtate.

hsone Gsss, hoeer, relylgmiteatmra/garaal
P adoEte ad defed kgaENe paites B
\orse dill, treattareygareral rraybecmﬁtrtedvmha
afict d naet. h tre Glaab e ated doe,
\Arererrewbersd‘ttekgslauedallergajﬁemnm

, ad nRarsAenig, where te
Isgsbluedallergad pmercfttegmr_rrr
futbwittota lpdenegaqriaton A
31 A 6P), te atarey graral
- hioth Gsss, tre lgdHiure retared attsice
aurse] adwes . Nartreles, ttee
exaples show tret kex carot kyon trestate

Grg%msemnteredsmla’prdole's ncisples

SanceNo.- Elsiteval

The US [kumtcflstxe,mtﬁ'alf(fnesnbt

Reegen, arges et tre lgaeine\eto san unlanful -

triaon by Cogress b an eeautive fudion. The re-
esteblis el OfhieedfLegpl Goursell ntteSaete B

aguy teSrate paton

F ran tne b ing, eay lbpdbue faoss an I8
tetraires et it naut. ftese
axzsia el baiatsvere tealylesis o k-

e cueel, Emigtt ke eoormlc 1D rean atsick

ausl

mmmmﬁ%?*@ e v
Leopsketures have Lecane bgertap‘lssmm_la_rge

hoets, breed poners ad edasie resosialites.

geerate nahglydagd, antentiasatnogdere.
g%/v\wld mrxlaab%rdw bﬂl’rdarydfnal loHcac-

o tet dd ot rae ae armore B h
Jmibrairanstancss, apinatiecocamval- alet=-
talm Tobeelim\e,ite must rot
htdoea-

aseﬁenbﬁeﬂksteMAm/\errrxmtaj'ﬁd)—

The ldEte poner © nestigeie, whidh lesset te
Feart o tre lawreking furotion, hes been tesbject of
etiretedsad imunerable curtcess. Tre lpdHiUes
sautayattaity o litige, Whae eqressathoity ©
g)l\gtal f?eas 11? kel antuity'of'

L) a
rec=ssrilyane ntrestiaieafecha aurts hame
see. Fabal golies ndl Gses uder te
T ssten. A dsasion na dsiat feela caurtmay
hae profourd effiedtsbeyod tteariess o tte Iltgim

As rentaced el tteponer oftte
Grian amstratine njescfﬁjladagﬁues Bteﬁle
teUS. Gurt. Thesare cnmrstar::gmp—
ted Cogress o rovace far reviev aFagency
haebseng ndaie

dhvhich have esteblded t)ra/lewlteaj—
mnstraie ruliessafStiatie agaaial. IitteSprene Gt
artak ayesical poer N ts as, dlads n
snibrsae satuiessare reatdde. Thus kcenbe npor-
tat o te kgsHue e herd elenvhen EBrota

o
IAS taes
ad mllog%)termthﬂmas Ca

In s ome cases, relying

on the attc rney general
to advocate and defend
legislative priorities 1is
unwise. Worse still, the
attorney general may
be confronted with a

conflict of interest.
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States with

; State,'Mv
California  Annotated Joint Rules
California Code ~ Committee or
10200 e* seq. legislature by
resolution.
CIWrr yTViyy,. % sy o .
Georgia” ~ Georgia Code Legislative"
K Annotated Services
46-1203 Committee.
Kansas  Kansas Statutes  Legislative Co-
Annotated ordinating Council
46-1224 when legislature
Is out of session.
Either house by
resolution when
legislature is in
session.
Oregon  Oregon Revised  Legislative
Statutes 173.111  Counsel
et. seq. Committee.
Utah Utah Revised ';I-’Legis‘ative
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No specific limitation
other than authorization

by Joint Rules Committee.

"Represent the interests

. of the Legislative branch
in matters involving
litigation."

May represent legislature

In "any cause or matter,"
Legislative Council has
same mandamus and

quo warranto powers and

standing as attorney
general.

"To protect the official
interests of the legislative
Assembly, one or more
committees, or one or
more members."

"Represent the legisla

any of its committees

subcommittees, or the
Mprofessional legislative
cases or contro-
~before courts,
'ladministrative agencies

In-House Legislative Counsels

Bill drafting; and advice
and counsel to legislature,
drafting and advice for
governor and state judges,
code revision, preparation
cf initiative measures;
stat_u.torr indexing and
codification.

Bill drafting; assist
committees, advisory
opinions; statutory and
code revision; research.

Advisory opinions, coun-
sel to_sFeuaI committees
of legislature; provide
Investigative assistance
upon request of com-
mittee chairpersons.

CVe'mies

Legislative Coordi-
nating Council may
provide legal, investi-
gative and clerical
assistance to legal
counsel as needed.

Bill drafting; advisory =] May contract for
opinions; code revision;
digest and annotate
Supreme Court opinions;
service on Commission
on UniformState Laws.

Bill drafting; research;
assist in preparation of
initiative measures; code
revision.

.u/
Yes

auld rotbe Im-
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STATE OF ALASKA 1988 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: HJR 26
REQUEST s. Publish Date:
Revision Date: 1-6-88 Agency Affected: Alaska Court System
Title: Advisory opinions of the BRU: Appellate Courts
supreme court
Sponsor: Components:
Requestor:
EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
Personal Services oo 41.3 41.3 41.3 41.3 41.3
Travel
Contractual
Supplies 1.9 1.9 1.9 1.9 1.9
Equipment 2.8 Woe e -
Land & Structures
Grants & Claims

TOTAL OPERATING 0.0 46.0 43.2 43.2 43.2 43.2

CAPITAL

REVENUE
FUND ING; (Thousands of Dollars)

General Funds 0.0 46.0 43.2 43.2 43.2 43.2
Federal Funds ..
Other e

TOTAL 0.0 46.0 43.2 43.2 43.2 43.2
POSITIONS:
Full-time . e 1.0 1.0 1.0 1.0 1.0
Part-time
Temporary
ANALYSIS: (Attach a separate page if.necessary)

See attached fiscal analysis.

Prepared by~XJan Strandberg,-General Counsel Phone: 264-8228
Division: Alaska Court System Date: 1-6-88
Approved by: , I, "Administrative Director Date: 1-6-88

Agency: Alaska Court System

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary Page 1 of 3



Fiscal Analysis - HJR 26

It is difficult to predi~t with complete accuracy the number of advisory opinion
requests which could be anticipated 1if this measure becomes law. Given the
substantial number of constitutional issues which have concerned the legislature

and the governor®s office in recent years, this note is calculated based upon an

assumptions of 25 requests annually.

The primary impact on the supreme court would be 1in time spent researching,
analyzing and drafting the opinions. The research and analysis function Iis
performed by law clerks. Without a lower court ruling or appellate record for a
law clerk to review, the appellate clerk indicates that at least two weeks will be
expended preparing materials for the justices. As is the case in other appellate
matters, law clerks will also proofread and check technical aspects of the opin—

ion.

The appellate clerk estimates a total of 260 days of law clerk time spent on

these requests. An additional law clerk 11l position would be required.

Although additional judicial and clerical support staff time will also be expended
in these matters, it appears that existing resources are adequate to absorb the

additional workload.



Personal Services:

Salary

Law Clerk 11, Range 15A,
Anchorage, PFT - 12 months $30,372

Supplies

Equipment:  (one-time cost)

Desk, chair, typewriter, filing cabinet,
statutes, and rules of court

Total First-Year Cost

Benefits

$10,941

Total

$41,313

1,875

2,823



,* STATE OF ALASKA 1987 LEGISLATIVE SESSION.
FISCAL NOTE
Bill Versioni HIJR 26
REQUESTs Publish Date:
Revision Date: Agency Affected: Alaska Court System
Title: Advisory opinions of the BRU: Appellate Courts
supreme court
Sponsor: Components:
Requestors
EXPENDITURES/REVENUES: (Thousands of Dollars) 1 ”
OPERATING Fy 87 FY 88 FY 89 FY 90 FY 91 FY 92
Personal Services y 40.3 40.3 40.3 40.3 40.3
Travel «
Contractual e
Supplies e 1.9 1.9 1.9 1.9 1.9
Equipment e 2.0 8 e e
Land & structures . s e Sa S
Grants & Claims o D e e nas .o
TOTAL OPERATING 0.0 45.0 42.2 42.2 42.2 42.2
CAPITAL y - . e e e e e e e e e e e e e e
REVENUE , , !
FUNDING.:— (Thousands, of Dollars)
General Funds 0.0 45.0 42.2 42.2 42.2 42.2
Federal Funds €L s
Othei G S .o . .o .o
TOTAL 0.0 45,0 42.2 42.2 42.2 42.2
POSITIONS» ~
Full-time . e 1.0 1.0 1.0 1.0 1.0
Part-time . Bt e et ettt 2en
Temporary e TP
ANALYSIS: —— (Attach a separate page If necessary)
See attached fiscal analysis,
Prepared by: Karla Forsythe, General Counsel Phone: 264-8228
Division: Alaska Court System Date: 4-30-87
Approved by: ffS&"~SSnle jTUcfte, Deputy Director Date: 4-30-87
Agency; Alaska Court System
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary Page 1 of 3



HIJR 26 - Fiscal Analysis

Personal Services:

Salary Benefits Totul
Law Clerk u, Range 15A,

Anchorage, PFT - 12 months $30,372 $9.966 $40.338
Supplies 1 875
Equipment: (one-time cost)

Desk, chair, typewriter, filing cabinet,

statutes, and rules of court 2,823

Total First-Year Cost $45,036



Fiscal Analysis - HJR 26

It Is difficult to predict with complete accuracy the number of advisory opinion
requests which could be anticipated If this measure becomes law. Given the
substantial number of constitutional Issues which have concerned the legislature
and the governor's office in recent years, this note is calculated based upon an

assumptions of 25 requests annually.

The primary impact on the supreme court would be in time spent researching,
analyzing and drafting the opinions, The research and analysis function Is
performed by law clerks. Without a lower court ruling or appellate record for a
law cierk to review, the appellate clerk Indicates that at least two weeks will be
expended preparing materials for the justices. As Is the case in other appellate
matters, law clerks will also proofread and check technical aspects of the opin-

ion.

The appellate clerk estimates a total of 260 days of law clerk time spent on

these requests. An additional law clerk Il position would be required.

Although additional judicial and clerical support stuff time will also be expended
in these matters, it appears that existing resources are adequate to absorb the

additional workload.



DATE: -Ty

Affair . - HIR 2

The State arrs Committee has considered J 0
Proposing an amendment to the Constitution of the State of Alaska relating
to advisory opinions of the Supreme Court on the request of the governor or
legislature.

RECOMMENDS : )
[ ] replace with [ ] the same title
[ 1 attached amendment(s) [ 1anew title
[><J do pass
[ do not pass
no recommendation
individual recommendations
] additional referral to the Committee
ADOPTS: [ ] letter of intent

ATTACHES HEW FISCAL NOTE(S):

[~<f fiscal impact [ ] same as previous fiscal note
[ 1 zero fiscal note published
[ 1 =zero with analysis [ ] same as perious zero fiscal
note published
PASS: SIGNING OTHER RECOMMENDATIONS;
Aol

)\ -






IS|SOE!&,
HOUSE COMMITTEE REPORT

Date referred: 2/ 10/88 FURTHER REFERRALS:
date: MftrcU [qytf
The Judiciary Committee has considered HJR 44

Proposing an amendment to the Constitution of the State of Alaska relating
to open meetings.

RECOMMENDS :
[ replace with £-5 H~T(Z ™ 4 cjcrn [ 1 the same title
[ 1 attached amendment(s) [ 1 anew title
[ ] do pass
[ 1 do not pass
[ ] no recommendation
[ ] individual recommendations
[ ] additional referral to the Committee
ADOPTS: [ 1 letter of intent
ATTACHES NEW FISCAL NOTE(s):
[ 1 fiscal 1impact [ ] same as previous fiscal note
[ 3 zero fiscal note published -
[ 1 zero with analysis [ ] same as previous zero fiscal

note published

SIGNING OTHEJ RECOMMENDATIONS:
- - -

hairman®s signature
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FOOCH Y s8TATE CAPUOI
T(H_i JUNEAU, AIASKA 99811
V07.46S 3800
LEA3 ATVE ATFAIRS AANLY
LEGISLATIVE REFERENCE LIBRARY
May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS

database CMPR. In order to save space copies of minutes

have not been left in the files. _
Mary Van Nimwegen

U.Jqo . 3-24-18 l:bOp.M-

(4 . T u t). I "3 0 p.m .



5-13788B

Original sponsors: Brown, Ellis,
Frank, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 44 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-—
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, 1is amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. The deliberations of each house of
the legislature and its committees shall be open to the. public unless
the legislative body 1is meeting 1in executive session to consider
matters authorized by law. IfT a matter 1is appropriate to a particular
legislative body, private and substantive deliberation on the matter;
by a quorum of that legislative body 1is a violation of this section.
A member of the legislature who wilfully violates this section 1is !
subject to a civil penalty for each wilful violation 1in an action
brought 1in the superior court. Caucuses of the legislature, may meet
in private to consider matters of procedure, organization, or strate—
gy. The provisions of this section that permit executive sessions and
caucuses shall be narrowly construed to achieve maximum public access
and to avoid unnecessary executive sessions and caucuses.

* Sec. 2. (a) The purpose of the amendment to art. |, Constitution of
the State of Alaska, proposed in sec. 1 of this resolution 1is to make
openness in government the rule and secrecy the exception. The amendment
ensures that the public is not excluded during the substantive deliberative
and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312,

-1- CSHJR 44 (Jud)



complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that law, notwithstanding art. I,
secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meetings law requires that votes be conducted
in a manner that allows the public to know how members voted. For execu—
tive sessions, it requires that meetings Tfirst be convened as public meet—
ings and the question of holding an executive session be determined by a
majority vote of the body. Reasonable public notice 1is required for open

meetings.

(d) Under existing law, a legislative body may use an executive

session only to discuss

(1) matters, the immediate knowledge of which would clearly have
an adverse effect on the finances of the government;

(2) subjects which tend to prejudice the reputation and charac—
ter of any person, provided the person may request a public discussion; and

3) matters which by Jlaw, municipal charter, or ordinance are

required to be confidential.

(e) This amendment 1is not intended to prevent the free flow of ideas

among legislators or their participation in public forvims, community
events, or social events. Meetings of less than a quorum of the legisla—
tive body that have the purpose or effect of circumventing the open meet—

ings law would also be a violation of this section.

) In the preparation of its neutral summary under AS 15.58.020(6)-
(C), the Legislative Affairs Agency shall consider the statement of legis—
lative intent contained in (a) - (e) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election inconformity
with art. XII1l, sec. 1, Constitution of the State of Alaska, and theelec—
tion laws of the state.

CSHJIR 44(Jud) -2-



5-1378B

Bradley
3/22/88
Original sponsors: Brown, Ellis,
Frank, et al.
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 44 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-—
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, Constitution of the State of Alaska, 1Is amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. The deliberations of each house of
the legislature and its committees shall be open to the public unless
the legislative body 1is meeting 1in executive session to consider
matters authorized by law. IT a matter 1is appropriate to a particular
legislative body, private and substantive deliberation on the matter
by a quorum of that legislative body is a violation of this section. |
A member of the legislature who wilfully violates this section may be
fined for each wilful violation 1in an action brought 1in the superior
court. Caucuses of the legislature may meet 1in private to consider
matters of procedure, organization, or strategy.

* Sec. 2. (a) The purpose of the amendment to art. 1, Constitution of
the State of Alaska, proposed 1in sec. 1 of this resolution 1is to make
openness in government the rule and secrecy the exception. The amendment

[
Il ensures that the public is not excluded during the substantive deliberative

;and decision-making stages of the budgetary and lawmaking process.
|
(b) The existing open meetings law, AS 44.62.310 and 44.62.31:
complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that law, notwithstanding art. i,

Isecs. 6 and 12, Constitution of the State of Alaska.

-1- CSHJR 44(Jud)
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(c) The existing open meetings law requires that votes be conducted
in a manner that allows the public to know how members voted. For execu—
tive sessions, it requires that meetings first be convened as public meet—
ings and the question of holding an executive session be determined by a
majority vote of the body. Reasonable public notice 1is required for open
meetings.

(d) Under existing law, a legislative body may use an executive
session only to discuss

(1) matters, the immediate knowledge of which would clearly have
an adverse effect on the finances of the government;

(2) subjects which tend to prejudice the reputation and charac—
ter of any person, provided the person may request a public discussion; and

3) matters which by law, municipal charter, or ordinance are
required to be confidential.

(e) This amendment 1is not intended to prevent the free flow of ideas
among legislators or their participation in public forunms, community
events, or social events. Meetings of less than a quorum of the legisla—
tive body that have the purpose or effect of circumventing the open meet—
ings law would also be a violation of this section.

) In the preparation of its neutral summary under AS 15.58.020(6)-
(C) , the Legislative Affairs Agency shall consider the statement of legis—
lative intent contained in (a) - (e) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

with art. XIIl, sec. 1, Constitution of tie State of Alaska, and the elec—

tion laws of the state.

CSHJR 44(Jud) 2.
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Introduced: 1/15/88 1 0 5-1378A

Referred: State Affairs . . )* < i/
and Judiciary

BY BROWN, ELLIS, FRANK,
DAVIS, COTTEN, NAVARRE,
IN THE HOUSE POURCHOT AND BOYER
HOUSE \JOINT RESOLUTION NO. 44
IN THE LEGISLATURE OF THE STATE 01 ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
\ Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
ipen meetings.
BE IT RESOLVED BY THE LEGISLATURE OF "THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, 1is amended
by adding a new section to read: \

SECTION 23. MEETINGS OPEN. Thr*deliberations of each, house of
the legislature and the deliberationsjpf th~ommiJJ”*e”~.s aiA3jTsubcop»fiit-
teesjjand of sagh”committee of the wholej shall pe open to the public
unless the legislative body is meeting 1A executive session to con-
sider matters authorized by law. If a matte”~is appropriate to a
particular legislative body, privaJtE_and substantive deliberation on

f that legislative body is a violation of this
section. "-Caucusel; of the legislature may meet in private to consider
matters of procedure, organization, or strategy.

* Sec. 2. “(a) "The “uirjaoseTjof the amendment to art. 1, Constitution of
the State of Alaska, proposed in sec. 1 of this resolution is to make
openness in government the rule and secrecy the exception. The amendment
ensures that the public is not excluded during the substantive deliberative
and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312,
complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that law, notwithstanding art. I,
secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meeting law requires that votes be conducted 1in

HJR044A HIR 44



1 a manner that allows the public to know how members voted. For executive
2 sessions, it requires that meetings first be convened as public meetings
3 and the question of holding an executive session be determined by a ma-
4 jority vote of the body. Reasonable public notice 1is required for open
5 meetings.

6 (d) Under existing law, a legislative body may use an executive
7 session only to discuss

8 (1) matters, the immediate knowledpe of which would clearly have

9 an adverse effect on the finances of the government;

10 (2) subjects which tend to prejudice the reputation and charac-

11 ter of any person, provided the person may request a public discussion; and
12 (3) matters which by law, municipal charter, or ordinance are

13 required to be confidential.

14 (e) This amendment 1is not intended to prevent the free flow of 1ideas
15 among legislators or their participation 1in public forums, community
16 events, or social events. Meetings of less than a quorum of the

17 legislative body that have the purpose oreffect of circumventing theopen

18 meetings law would also be a violation ofthis section.

19 (f) In the preparation of 1its neutral summary under AS 15.58.-
20 020(6)(C), the Legislative Affairs Agencyshall consider thestatement of
21l legislative intent contained in (a) - (e)of this section.

22 * Sec. 3. The amendment proposed by this resolution shall be placed
(g™ before the voters*tff the state at the next general election in conformity
24 with art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

25 tion laws of the state.

HIR 44 -2- HJR044A



Offered in the HOUSE

TO: CSHJR 44 (Judiciary)

Page 1, Ulines 17 - 18:

Delete "may be fined"

Insert "is subject to a civil

penalty"

By Brown

3/23/88



Offered in the HOUSE By Brown

TO: CSHJR 44 (Judiciary)

Page 1, line 19, after "court": cjnnf

Insert "and the court may enjoin violations of this section!"
A ctlsef ]

- 3/23/88



AMENDMENT

Offered in the HOUSE By Brown

TO: CSHJR 44 (Judiciary)

Page 1, line 20, after "strategy.'":
Insert "The provisions of this section that permit executive sessions
and caucuses shall be narrowly construed to achieve maximum public access

and to avoid unnecessary executive sessions and_caucuses."”



Page

Page

AMENDMENT

Offered in the HOUSE By Taylor
TO: HIJR 44
1, line 7, after "meetings"
Insert "of the legislature™
1, lines 11 - 19:
Delete all material and insert:
"SECTION 23. LEGISLATIVE MEETINGS PUBLIC. (a) Each meeting of

a house of the legislature, of a committee of the whole of a house of
the legislature, or of a committee of the legislature is open to the
public except as provided by thir section. This section does not
apply to a vote taken to organize the legislature or to subcommittees
of a legislative committee.

(b) IT subjects described under (c) of this section are to be
discussed at a meeting, the meeting must first be convened as a public
meeting and the question of holding an executive session to discuss
subjects described in (¢) of this section shall be determined by a
majority vote of the house of the legislature or of a committee of the
legislature. A subject may not be considered at the executive session
except one mentioned in the motion calling for the executive session
unless the subject 1is auxiliary to the main question. A vote may not
be taken at the executive session.

(c) The following subjects may be discussed in an executive

-1- 2/25/88



session:

(1) matters, the immediate knowledge of which would clearly
have an adverse effect upon the finances of the state;

(2) subjects that tend to prejudice the reputation and
character of any person, provided the person may request a public
discussion;

(3) matters that by law are required to be confidential.

(d) Reasonable public notice shall be given for each meeting
required to be open under this section. The notice shall include the
date, time, and place of the meeting.

(e) A vote taken contrary to this section is void."

-2- 2/25/88
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Eradley
12/16/87

IN THE HOUSE BY BROWN

HOUSE JOINT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, 1is amended
by adding a new section to read:

SECTION 23. MEETINGS OPEN. The deliberations of each house of
the legislature and the deliberations of the committees and subcommit—
tees and of each committee of the whole shall be open to the public
unless the legislative body 1is meeting 1in executive session to con-—
sider matters authorized by law. IT a matter is appropriate to a
particular Ilegislative body, private and substantive deliberation on
the matter by a quorum of that legislative body is a violation of this
section. Caucuses of the legislature may meet 1in private to consider
matters of procedure, organization, or strategy.

* Sec. 2. (a) The purpose of the amendment to art. I, Constitution of
the State of Alaska, proposed 1in sec. 1 of this resolution 1is to make
openness in government the rule and secrecy the exception. The amendment
ensures that the public is not excluded during the substantive deliberative

and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312,

complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that Ilaw, notwithstanding art. I,

secs. 6 and 12, Constitution of the State of Alaska.
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a manner that allows the public to know how members voted. For executive
sessions, it requires that meetings first be convened as public meetings
arid the question of holding an executive session be determined by a ma-—
jority vote of the body. Reasonable public notice 1is required for open

meetings.

(d) Under existing law, a Jlegislative body may use an executive

session only to discuss

(1) matters, the immediate knowledge of which would clearly have
an adverse effect on the finances of the government;

(2) subjects which tend to prejudice the reputation and charac—
ter of any person, provided the person may request a public discussion; and

3) matters which by Jlaw, municipal charter, or ordinance are
required to be confidential.

(e) This amendment is not intended to prevent the free flow of 1ideas
among legislators or their participation in public forums, community
events, or social events. Meetings of less than a quorum of the
legislative body that have the purpose or effect of circumventing the open
meetings law would also be a violation of this section.

() In the preparation of its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) - (e) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.



—Kay Brown

Alaska State Legislature
House of Representatives

MEMORANDUM

T0: All House Members A
FROM: Rep, Kay B 0 W I Ur
DATE April22,19W "\

RE: HIR 44 - Proposed Rules CS

Attached for your review is awork draft for a proposed Rules Committee
Supstitute for CSHIR 44(Judiciary) that | requested in response to concerns
voiced by some House members.

The changes are:

1) lines 19-20, add "A court may not Prescribe rules or
procedures for the conduct of legislative business."

2) line 18, delete "penalty" and insert “fine",

These changes are intended to make clear the legislature's intent that the
court not prescribe operating procedures such as defining the circumstances
under which teleconferences should be held, room size, adequate public
notice, and other operational matters.

A civil "fine" rather than a "penalty," would provide a deterrent for wilful
violations and define the extent of court enforcement, This change further
indicates the legislature's intent that the court not enjoin violations.

In response to these concerns, the House Rules Committee will be meeting at
8:00 a.m. Tuesday, April 26, in the Speaker's Chambers to consider adoption
of the proposed Committee Substitute. | welcome your questions and

comments.
Attachment
During Session:
P. 0. BOX 20-2661 P. 0. BOX V
Anchorage, AK 99520-2661 Juneau, AK 998U

(907) 272-0207 (907) 465-4998
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Original sponsors: Brown, Ellis,

Frank, et al.

IN THE HOUSE BY THE RULES COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 44 (Rules)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-—
tion of the State of Alaska relating to

open meetings.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. Article 1, Constitution of the State of Alaska, 1is amended

by adding a new section to read:

SECTION 23. MEETINGS OPEN. The deliberations of each house of
the legislature and its committees shall be open to the public unless
the legislative body 1is meeting 1in executive session to consider
matters authorized by law. IT a matter is appropriate to a particular
legislative body, private and substantive deliberation on the matter
by a quorum of that legislative body is a violation of this section.
A member of the legislature who wilfully violates this section is
subject to a civil fine ror each wilful violation in an action brought
in the superior court. A court may not prescribe rules or procedures
for the conduct of legislative business. Caucuses of the legislature
may meet 1in private to consider matters of procedure, organization, or
strategy. The provisions of this section that permit executive ses—
sions and caucuses shall be narrowly construed to achieve maximum

public access and to avoid unnecessary executive sessions and

caucuses.

* Sec. 2. (a) The purpose of the amendment to art. |1, Constitution of
the State of Alaska, proposed in sec. 1 of this resolution is to make
openness 1in government the rule and secrecy the exception. The amendment

ensures that the public is not excluded during the substantive deliberative

-1- CSHJR 44 (RIs)



and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312,
complies with this constitutional amendment and the amendment provides a
basis for judicial enforcement of that law, notwithstanding art. I,
secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meetings law requires that votes be conducted
in a manner that allows the public to know how members voted. For execu—
tive sessions, it requires that meetings first be convened as public meet—
ings and the question of holding an executive session be determined by a
majority vote of the body. Reasonable public notice is required for open

meetings.

(d) Under existing Jlaw, a legislative body may use an executive

session only to discuss

(1) matters, the immediate knowledge of which would clearly have
an adverse effect on the finances of the government;

(2 subjects which tend to prejudice the reputation and charac—
ter of any person, provided the person may request a public discussion; and

) matters which by Jlaw, municipal charter, or ordinance are
required to be confidential.

(e) This amendment is not intended to prevent the free flow of ideas
among legislators or their participation in public forums, community
events, or social events.. Meetings of less than a quorum of the legisla—
tive body that have the purpose or effect of circumventing the open meet—
ings law would also be a violation of this section.

@) In the preparation of its neutral summary under AS 15.58.020(6)-
(C) , the Legislative Affairs Agency shall consider the statement of legis—
lative intent contained in (a) - (e) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

CSHJR 44 (RIs) -2-
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Kay Brown

Alaska State Legislature
House of Representatives

M EMORANDUWM

TO: Ail Members of the House
FROM: Rep. Kay Brow
DATE: March 28, 1988

RE Open Meetings Constitutional
Amendment

Attached for your review is CSHJR 44 (Judiciary), 'Proposing an amendment
to the thnlstltutlon of the State of Alaska relating to open meetings," and a
news article.

| introduced the constitutional amendment to ensure the ri?_ht of public

access to the deliberations of legislative bodies. The legislative process must

Rel aﬁcountable, accessible, and responsive to the press and the people of
aska.

A summary of the legal proceedings leading W to the introduction of HIR 44
is relevant. Asyou will recall, the League of Women Voters v. Adams et al
lawsuit was brought over the closed budget discussions in caucus meetings
during the 1986 session. The Superior Court found an implied right of access
to the proceedings of the legislature under the Alaska Constitution. The
Superior Court appeared to hold that discussion and binding decisions on
substantive legislation cannot be made in a Frlvate caucus. However, the
open meetings law specifically does not ag)f to "...an¥ votes required to be
taken to organize a public bo %/..."(AS 44.62.310(a)). It had been noted
earlier by the Supreme Court that the statute has no application to private
caucuses, so there is no reason to exempt from the statute organizational
\i%tgg)whwh take place in those caucuses. (Tamara Cook memo, Dec. 11,

During Session:

P.O. Box 20-2661 P. 0. Box V
Anchorage, AK 99520-2661 Juneau, AK 99811
(907) 272-0207 (907) 465-4998



CS HIR 44 (Judiciary)
Page 2

The case was appealed to the Alaska Supreme Court. The higher court had
earlier demonstrated an unwillingness to interfere in matters of procedure
involving the legislature (Malone'v. Meekins. 650 Psd 351 fAIaska, 1982)).
The legislature IS constitutionally required to determine rules for its own
proceedings and it may not do s0 by statute because this would bind itself

In the future (the legislature would’be subject to the Governor's veto of the
repeal of the statute, or would need a superma*orlty vote to override aveto.)
The task before the Supreme Court in League of Women Voters was to deter-
mine whether the public has an unenumerated right of access to legislative
meetings at which substantive budget decisions are made.

The SuP_reme Court reversed the lower court's ruling and held that there is
no |m,o led right of Fubllc access to legislative comniittees or caucuses under
the Alaska Constitution. The Court's decision was based on the separation of
Powers doctrine; that is, the Court had no constitutional authority to enforce
he law governing the operating procedures of the legislature. The Court
concluded that it'Is not the function of the judicial branch to require the
legislature to follow its own rules.

HIR 44 would amend the constitution to manda s legislative adherence to the
Open Meeths Act and to provide for judicial enforcement in the instance of
aviolation, [t provides_the legal framework to protect the public’s right to
openness in the legislative pracess.

The resolution requires that deliberations be oPen unless the body Is meet-
Ing In executive session to consider matters authorized by law, It prohibits a
quorum of each house and its committees from engaging In private and sub-
stantive deliberation on a matter appropriate to that body. 1t allows private
caucuses for matters relating to procedure, organization and strategy.

HIR 44 was amended in House JudmarY to provide for acivil penalty in
Superior Court for awilful violation of the open meetings requirement. It
also was amended to provide that the language permitting executive sessions
and tc_aucuses shall be narrowly construed to avoid unnecessary closed
meetings.

The intent language included in the constitutional amendment makes clear
that it is not intended tc P_revent the free flow of ideas among legislators, or
their participation in public forums, community meetings, or social events.



CS HJR 44 (Judiciary)
Page 3

HIR 44 requires a two-thirds vote of both the House and the Senate, and the
signature of the Governor to place it before the voters in November. | would
aploremate your careful review and consideration of this measure. Please
call me at -4998 if you have any questions or concerns. Thank you.

Attachments
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When the Alaska Supreme
court issued its opinion on the

open meetings lawsuit brought

against the Alaska legislature by
the League of Women Voters and
two Alaska newspapers, the rul-
ing brought to light a crucial flaw
in our state constitution. The
court ruled that it had no juris-
diction in the open meetings dis-
pute and accordingly could not
force the legislature to comply
with the state Open Meetings
Act.

The crucial issue in the open
meetings lawsuit concerned the
right of the press and the public
to know about and understand
the deliberations of their elected
representatives. The need for ac-
cess to legislative deliberations
has never been more critical
than at present. Decisions made
in Juneau are of vital interest to
all Alaskans as the state comes
to terms with declining oil reve-
nues. *

in response to the Supreme
Court3 decision, one legislative
leader characterized the ruling
as giving legislators “& blank
check." In essence, the Alaska
Supreme Court found that the le-
gislature 3 conduct is above the
law that requires other state and
local officials to conduct the pub-
lie business in the open.

Before the Supreme Court rul-
ing, it had been our belief that
the public was entitled to open
legislative meetings; we now
know that a constitutional
amendment is needed. With that
goal in mind, we have introduced
an identical Joint Resolution in
both the House and the Senate
that would amend the Alaska
Constitution and specifically pro-
vided for open meetings by the
legislature

The proposed amendment lan-
guage is the work product of a
number of individuals who began
meeting shortly after the Su-
preme Court issued its ruling, in-
cluding representatives of the
League of Women Voters and
several news organizations. In
trying to draft suitable language
with the help of this ad hoc
group, we knew that it was es-
sential to develop both realistic
and workable standards. Such
standards must fundamentally
ensure openness by the legis-
lature but also not prevent the
free exchange of ideas among le-

eetings: A

O pinion

By Rep. Kay Brown and

critical

Sen.

issu e

Arliss Sturgulew ski

gislators, which is essential to a
legislator 3 ability to represent
his or her constituents. At the
same time, we felt that the legis-
lature, as the state 3 only bicam-
eral legislative body, elected
along partisan lines, must have
the flexibility to exercise that
partisanship,

With these standards in mind,
our proposed amendment re-

' quires that legislative delibera-

tions be open unless, as presently
provided by the Open Meetings
Act, the body is meeting in a
properly convened executive ses-
sion to consider matters ex-
pressly authorized by law. The
amendment r 30 states that if a
matter is appropriate to a partic-
ular body (which includes com-
mittees and subcommittees),
then “private and substantive de-
liberation on the matter by a quo-
rum of that legislative body" is
prohibited. The proposed amend-
ment also recognizes the unique
role of legislative caucuses and

' specifically allows caucuses to

meet in private, but only to con-
sider “fatters of procedure, or-
eganization, or strategy."

We recognize, of course, that
our amendmentdfaws a fine line

of distinction between a discus-

sion that would be prohibited as
"private and substantive””and a
discussion that would be permis-
sible as a matter of caucus
“Strategy.” In the final analysis,
however, it is our feeling that it
will be incumbent upon all legis-
lators to police themselves as a
group and for individual mem-
bers to insist when appropriate,
as we have, that the public3
right-to-know must be protected
and that the public § substantive
business be conducted openly.

Finally, we believe that the
proposed amendment provides
both a realistic and workable set
of standards by which the legis-
lature can conduct legislative
business in an open manner
while still providing legislators
an opportunity to participate in
confidential partisan activities.
Without a constitutional amend-
ment to provide for the public3
right of access, the legislature
will continue to be free to meet
at will behind closed doors in
clear violation of the Open Meet-
ings Act, but beyond the reach of
the courts.

Rep. Kay Brown and Sen.
Arliss Sturgulewski both repre-
sent Anchorage in the Alaska
State Legislature.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 18, 1988
SUBJECT: Open meetings
(CSHJR 44 (Judiciary))
TO: Representative Kay Brown
FROM: Richard A. Bradley

Legislative Counsel

I have reviewed the citations from the House Research Agency
report that Roxanne provided to me on the avoiding ofaction

for a violation of open meeting laws. I have reviewed about
half of the laws of the other states and will, if you wish,
reviewthe remainder. But it seems that some kind of pat—

tern appears in the laws of the states that | did review.
Let me make some observations about the laws and then offer
the individual analyses of the states from Alabama through
Missouri.

First, and I think this 1is significant, 1 found no case
where an Act of a legislature was avoided. It appears that
no action was avoided (or challenged until Abood) where the
violation was based only on the actions of a committee or
subcommittee of the legislative body.

There 1is some logic to this point. While committee recom—
mendations are useful, a member may vote for or against
final passage based on or in spite of recommendations of a
committee. What one committee does may be disregarded by a
subsequent committee or used for entirely different reasons.
It should not follow that the action by a committee vitiates
the final legislative action.

In probably every state, state constitutions will require
votes on final enactment to be public. Whether a disregard
of committee action that violates open meeting concepts (if
final action is open) 1is a serious loophole or a reasonable
expectation may be debatable but it appears to explain why
the application of open meeting concepts to legislative
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action does not result in the avoidance of the final legis—
lative action. The legislature should have the power to
cure the defects in legislation caused by a committee of the

legislature.

While the senate and the house each seem to have their own
different ideas about the amount of debate required for
adoption, it is quite different for a court to order the
legislature to engage in "substantial, de novo, independent
and public reconsideration of those substantive matters pre—
viously discussed in private.” That remedy was requested 1in
Abood v. League of Women Voters of Alaska, 743 P.2d 333, 334

(Alaska 1987):

The amount of debate required to cure a violation is the
kind of question that the courts would be required to ad-—
dress if a violation by a committee is permitted to taint
the final legislative action fatally. IT I am correct that
only violations by the enacting body will cause action to be
void, the cure for violations is not a problem since no
violation by the legislature itself will (or can) occur.

During our discussion, | noted frustration with effective
remedies. John Hartle suggested an analogy to the ex—
clusionary rule (on evidence 1in criminal trial obtained in
violation of civil rights, etc); the only remedy is the ex—
clusion of the evidence; the only solution here is the
avoidance of the law.

I disagree. A number of the states permit citizen com—
plaints for mandatory or other injunctions against the
violations. A number permit the citizen plaintiff to obtain
fines for violations. One would permit the court to ter—
minate the term of a member who violated open meetings re—
quirements and was sanctioned twice during a term; that
would not work as to a legislator since expulsion of members
is also constitutionally regulated but it could work on
other levels of government. The Maryland provision says
that the action of a public body may not be voided because
of the violation by another public body; perhaps that ad-—
dresses the legislature vs. its committees question.

At that point, the proper sanction is not an avoidance of
the legislation but the proper sanctions against individuals
involved at the committee level. And as | suggest, the
cases that do appear address violations by school boards,
municipalities, and other public bodies. I found no case
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where the defect in committee action voided the action by
the final adopting body that itself complied with open
meeting requirements.

Finally, an analysis of state laws. While it has been sug—
gested (by the House Research Agency report) that each state
has an open meeting law, it is far from true that the cita—
tions offered prove that the legislatures have uniformly
subjected themselves to such laws.

Alabama. I could find no laws at the citation suggested in
the HR report. Title 13 has been repealed. No entries in
the index for the topic.

Arizona. Sec. 38.431. Applies to the legislature. No case
in annotation appears to have challenged legislative viola—
tions. Only applies when a quorum is present according to
AG opinion. Court may impose a fine of not to exceed $500.
Sec.431.07. Public body may not expend public money to
defend action under certain circumstances. Sec. 431.07.
Either house of legislature may exempt itself by adoption of
rule or procedure. Sec. 431.08(B). Does not apply to
conference committees of legislature or any caucus.

Sec. 431.08(A); conference committees shall nonetheless be
open.

Arkansas. Citation incorrect: see A.C.A. 25.19.101 et seq.
Open meetings section does not apply to the legislature.
Sec. 25.19.106, Misdemeanor penalty for violations of $200
or 30 days (sec. 25.29.104). Action taken not void unless
adopted at a public meeting. Sec. 25.19.106.

California. Citation given (sec. 11120 et seq., Cal. Gov't
Code) applies only to executive branch agencies. See
earlier memorandum for comments on sections applicable to
the legislature.

Colorado. C.R.S. sec. 24.6.401 et seq. Applies to the

legislature. Sec. 24.6.402. Does not apply to "chance
meeting or social gathering at which discussion of public
business 1is not the central purpose.”™ Sec. 24.6.402(2.1),

Provisions on invalidity may not apply to the legislature:
"(4) No resolution, rule, regulation, ordinance, or formal
action of a board, committee, commission, or other policy—
making or rule-making body shall be valid unless taken or
made at a meeting that meets the requirements . . ." Note



Page 4
March 18, 1988

that while it applies to a committee in the legislature, a
committee is not a policy making body.

Connecticut. G.S.C. sec. 1.21. Appears to apply to the
legislature. Sec. 1.21(a). Establishes notice; has no pro—
vision explicitly establishing application to the legisla—
ture or providing for the implications of violations (even

as to executive branch agencies).

Delaware. 29 D.C.A. sec. 10001 et seq. Includes
legislature. Sec. 10002. "Any action taken at ameeting 1in
violation of this chapter may be voided by the Court of
Chancery" within 60 days of notice of the action but not
more than 6 months from the action. Sec. 10005(a). No
annotations regarding violations by the legislature.

Florida. Ch. 286, F.S. at 011. Does not apply to the
legislature. Sec. 286.011(1). Did not determine whether
other law applies to the legislature.

Georgia. * Z.G. sec 50-14-1 et seg. Not applicable to the
legislature.

Hawaii. H.R.S. sec. 92.3. Does not apply to the legisla—
ture. Sec. 92.10; rather, will be subject to rules adopted
by the legislature (1 have not found such rules). Executive

action voidable on "proof of willful violation."” Sec. 92.-
11 .

Idaho. 1.C. sec. 67-2340 et seq. General sections do not
apply to the legislature. Sec. 2341, Open legislative
meetings required. Sec. 2346. Curiously, there 1is no
statutory authorization for any executive session by
legislative committees: "AIl meeting . . . shall be open at

all times"; | suggest the section cannot be taken seriously.
Action taken at a meeting that violates the sections is null
and void. No cases construing statute in context of suit
against legislature for its violation.

Illinois. 102 111. A.S. sec. 41 et seg. Includes "legisla—
tive . . . bodies of the state . . . except the General As—
sembly and committees or commissions thereof."™ Sec. 41.02.
Did not find any specific sections applying to the legisla—
ture.

Indiana. B.I.S.A. sec. 5-15-1.5-1. Appears to apply to the
legislature. Sec. 5-14-1.5-2(a). Notice requirement do not
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apply to the legislature. Sec. 5-14-1.5-5(g>. Citizen may
enjoin action taken at an executive session or to declare
void action in violation of notice requirements (not applic—
able to legislature). Sec. 5-14-1.5-7(a). Court may award
costs and attorney fees if action was knowing and inten—
tional. Sec. 5-14 - 1.5-7(F).

lowa. The correct citation is chapter 21 in the 1987 code.
The chapter does not apply to the legislature. Remedies
include assessment of fines of $100 to $500 for partici—
pants; no fines for a person who voted against the violating
meeting or acted in good faith or in reliance of legal
advice. Sec. 2">.6(3). Costs and attorney fees for pre—
vailing party who establishes the violation. Sec. 21.6(3).
Voids the action taken in violation if the case 1is brought
within six months of the action on a determination that the
public interest in the enforcement of the open meeting
policy outweighs the public interest in sustaining the
validity of the action taken; doesn®"t apply to an action
regarding the issuance of bonds or other indebtedness of a
governmental body if a public hearing, election, or public
sale has been held. The court may remove an individual who
has engaged in two prior violations 1in which damages were
assessed during the member®s term. May 1issue a mandatory
injunction punishable by civil contempt. Ignorance 1is no
defense.

Kansas. 75 K.S.A. sec. 4317 et seq- Appears to apply to the
legislature. Sec. 4318. Violators subject to a $500 civil
penalty. Any binding action taken in violation 1is voidable
in an action brought by the attorney general or county
attorney. Sec. 4320. Court may award costs and attorney
fees. Exceptions for impeachment are made. Sec. 4318. One
annotation says that there was no "authority for private
individual to bring action to void acts performed in viola—
tion of open meetings law. Stoldt v. City of Toronto, 678
P.2d 153 (Kansas 1984). Unannounced gathering prior to of—
ficial meeting violates the law. Coggins v. Public Employee
Relations Board, 581 P.2d 817.

Kentucky. KRS 61.805. Appears to apply to the legislature.
Sec. 61.805(2), but with some "exceptions" "committees of
the general assembly other than standing committees™. Sec.
61.810(9). Courts may enforce by injunction. Sec. 61.845.
Curiously, though there are pages of annotations of opinions
of the attorney general as well as court decisions, no case
involves the legislature.



Representative Kay Brown
Page 6
March 18, 1988

Louisiana. RS 42.5 is the law; a 1981 amendment deleted the
language that exempted the legislature in those words but
the words now used do not include the legislature.

Sec. 42.4.2(2). A specific section authorizes closed or
executive sessions of legislative houses and committees.

Sec. 42.6.2. The law also exempts "chance meetings, social
gatherings, or other gatherings at which only presentations
are made to members of the legislature or members of either
house thereof or of any committee or subcommittee if no vote
or other action, 1including formal or informal polling of
members, is taken." Sec. 42.6.2(C). The legislature is ex—
empted from requirement applicable to executive agency that
meetings for the year be announced at the beginning of the
year. Sec. 42.7. Suits to void action must be filed within
60 days of the action.

Maine. 1 MRSA sec. 401 et seq. Applies to the legislature.
Sec. 402.2. For violations of the policy: "If any body or
agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official
action in an executive session, this action shall be illegal
and the officials responsible shall be subject to the

penalties hereinafter provided". I note that ".Acts" are not
included. The penalty is a class E crime, probably u mis—
demeanor. No case examines a challenge to a legislative

enactment.

Maryland. 76A A.C.M., sec. 7 et seq., reorganized as 10
A.C.M., 501 et seq. in the 1984 edition. Regarding enforce —
ment, the law says: . . . the court may declare void any
final action taken at a meeting held in wilful violation of
[the law] if the court finds no other remedy would be
adequate under the circumstances. However, the action of a
public body may not be voided because of the violation

by any other public body." Sec. 10- 510(a)(2);
sec. 10-510(e) authorizes injunctions or other appropriate
relief. The sectiot. specifically excludes actions appro—

priating public funds, levying taxes, or providing for the
issuance of bonds, notes, or evidences of public obligation

from the authority of the court to void actions. Sec. 10-
510(a). No case examines a challenge to a legislative en—
actment.

Massachusetts. 30A M.G.L.A. sec. 11A. Does not apply to
the general court (legislature) or the committees or recess
committees of the general court. Sec. 11A.
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Michigan. Michigan has a constitutional provision requiring
open meeting unless the public welfare requires otherwise.
Art. 4, sec. 20. The current citation to the general law is
15 M_.C.L.A. sec 261 et seq. "Public body" is defined as
"any state . . . legislative . . . body, 1including a
committee, subcommittee . . . empowered by the state
constitution . .. to exercise governmental . . . authority
.. Sec. 15.262(a); under 15.262(d), "decision"
includes a "vote . . . upon a . . . bill . __." Attorney
General opinions are consistent that committee action 1is
covered. A reenactment complying with the act cures a prior
enactment that was deficient; the effective date is on the
reenactment. Sec. 15.270. No case addresses a challenge to
a legislative enactment.

Minnesota. M.S. 471.705. Does not apply to the
legislature.

Mississippli. Not reviewed.

Missouri. M.R.S., sec. 610.010 et seq. Applies to the
legislature. Sec. 610.010(2). Violations include

= injunctive relief. Sec. 610.027(1). Civil fines of not
more than $100 are authorized. Sec. 610.027(3).- Actions
may void the action on evidence that the governmental body
violated the section "if the court finds under the facts of
the particular case that the public interest in the

enforcement of the policy . . . outweighs the public
interest in sustaining the validity of the action taken at
the closed meeting, record, or vote." Sec. 610.027(4).
Injunctive relief is authorized. Sec. 610.030. No

annotation applies a challenge to a legislative enactment.
If I may be of further assistance, please advise.

RAB:bb
b4/020



LEGISLATIVE AFFAIRS AGENCY

KEMORA NDUM March 15, 1988

SUBJECT; Open meetings; "actic*® violating the section
is void" (CSHJR 44(J”™iciary))

TO: Representative Kay Brown

FROM: Richard A. Bradley
Legislative Counse

I have reviewed the citations that Roxanne Turner provided
to me regarding the constitutions and laws of California and

Oregon regarding open meetings.

A brief summary of the provisions would be that neither
state has any provision voiding laws for violations of the
open meetings laws of those states.

Nor do the constitutions of those states lead to that
result.

The California Constitution provides that the "proceedings
of each house and the committees thereof shall be public
except as provided by statute or concurrent resolution, when
such resolution is adopted by two-thirds vote of the members
of each house, .. ." Art. 1V, sec. 7(c), California
Constitution.

Contrary to the information Roxanne gave me, the enabling
legislation at Secs. 11120 - 11131 of the California
(Government) Code does not apply to the legislature but

rather only to state executive branch agencies. And 1
believe that no provision of that law provides that action
taken in violation of it is void. The only remedies offered

in those sections of the California law is the authorization
of litigation seeking mandamus or injunctive relief (Sec.
11130), costs and attorney fees (Sec. 11130.5), and a
provision making the conduct a misdemeanor (Sec. 11130.7).

A copy of these sections is enclosed.



Page 2
March 15, 1988

California does, however, have an open meetings law specifi—
cally concerned with the legislature. See Secs. 9027 -
9031, California (Government) Code, copies enclosed.

The legislative formulation of art. 1V, sec. 7(c), quoted
above, provides that all "meetings of the Assembly and
Senate and the committees and subcommittees thereof, and any
conference committee, shall be open and public and all the
proceedings shall be conducted openly so that the public may
remain informed, except as otherwise provided in this
article. All meetings of any conference committee shall be
open to press representatives accredited by the Joint Rules
Committee.”™ Sec. 9027.

Two sanctions are stated: (1) a knowing violation is a mis—
demeanor. Sec. 9030j and (2) a mandamus or injunctive
action fox declaratory relief may be filed. Sec. 9031.

The Oregon laws are consistent.

The Oregon Constitution provides that the "deliberations of
each house, of committees of each house or joint committees
and of committees of the whole, shall be open."™ Art. 1V,
sec. 14, Oregon Constitution. The section also directs each
house to adopt rules to implement the section and both
houses are directed to adopt joint rules relating to joint
legislative activity.

I have included copies of ORS Secs. 192.610 - 192.690. They
are ambiguous as to whether they apply to legislative Acts

or legislative proceedings. I can find no provision within
these sections that uses terms to be expected in laws ap—
plying to the legislature. But 1 can find no specific pro—

visions that do apply to the legislature; since we do not
have access to the legislative rules, that may well be the
the location of those provisions.

Sec. 192.680 establishes the policy that the court may order
equitable relief as it considers appropriate. The law also

provides that

A decision shall not be voided if other equitable re—
lief is available. The court may order payment to a
successful plaintiff in a suit brought under this sec—
tion of reasonable attorney fees at trial and on ap-—
peal, by the governing body, or public body of which it



is a part or to which it reports. ORS, sec. 192.-
680(1).

This remedy may be offered because it would be very unlikely
that a plaintiff could prove "actual damages" for a
violation of the law.

The law also provides that if the violation was a "result of
wilful misconduct by any member or members of the governing
body, that member or members shall be jointly and severally
liable to the governing body . .. for the amount paid
under subsection (1)."

Finally, the Oregon law provides that "the provisions of
this section shall be the exclusive remedy for an alleged
violation of ORS 192.610 - 192.690."

I believe it is accurate to note that neither California nor
Oregon will void a legislative Act for a violation of th”Mir
open meetings laws. The laws also suggest that sanctions
against members whose conduct is wilful 1is a proper re—
course.

During the meeting yesterday, | heard the suggestion several
times that voiding the law was required because no other
remedy was available. It seems that there may be some
others.

You may wish to consider the alternatives that seems to flow
from the California and Oregon experience.

(1) Amend the open meeting law to permit injunctive and
mandatory actions for violations of the law, with the sanc-—
tion available from the funding of the agency sued but with
the court given the option, as in Oregon, of assessing the
fine against the acting members if the violation was wilful.

(2) Make violations of the open meeting law by legislators
a violation of legislative ethics, AS 24.60.

If 1 may be of further assistance, please advise.
Enclosures

RAB:bb
b4/013



Kay Brown

Alaska State Legislature
House of Representatives

TO All House Members

FROM: Representative Kay Browns

DATE: December 28, 1987

SUBJ: Constitutional Amendment for Open Meetings

Please find attached a draft Joint Resolution that I plan to
introduce along with Representatives Ellis, Frank, Davis,
Cotten and Navarre providing for an amendment to the state
constitution relating to open meetings. The proposed amendment
provides a reasonable and workable solution to a difficult
problem, and I would welcome additional co-sponsors of this
legislation.

The amendment would constitutionally mandate legislative
adherence to the Open Meetings Act and provide for enforcement
in the instance of a violation. The amendment also allows
legislative caucuses to meet in private for certain specific
purposes.

The proposed language is the work product of a number of
individuals who began meeting together shortly after the
Supreme Court, issued i1ts ruling on the open meetings lawsuit
last September. 1t is my feeling that the amendment provides a
realistic and workable set of standards under which we can
conduct the public®s business while also providing a
constitutional basis for court enforcement of the Open
Meetings Act.

As you know, the Supreme Court ruled that the Open Meetings
Act i1s not enforceable against the legislature. In League of
Women Voters v. the Alaska Legislature, not even the defense
attorneys disputed that the law had been violated. However,
the Supreme Court found that it had no constitutional basis to
force the legislature to adhere to the open meetings statute.

Respect for the legislature is diminished when we mandate a
law for other public bodies, such as municipal assemblies, but
do not hold ourselves to the same standard. The proposed
amendment requires that legislative deliberations be open
unless the legislative body is meeting In executive session to
consider matters authorized by law. It states that if a matter
is appropriate to a particular legislative body, a quorum of

During Session?
P.O. Box 20-2661 P. 0. BOX V
Anchorage, AK 99520-2661 Juneau, AK 99811
(907) 272-0207 (907) 465-4998



that body (ie, committee, subcommittee, etc.) cannot engage 1in
private and substantive deliberation on that matter.

The amendment specifically allows legislative caucuses to meet
In private to consider matters of procedure, organization or
strategy. The legislative intent included in this measure
makes it clear that this amendment is not intended to prevent
the free flow of ideas among legislators or participation by
legislators in public forums, community meetings, or social
events.

As I mentioned, the language included in this draft is the
product of several meetings with a variety of individuals and
organizations. This same group is presently discussing the
possibility of an initiative drive to place an advisory
resolution on the ballot.

If you have any questions, or would care to discuss this
proposal, please feel free to contact my Juneau office at
465-4998 after January 7th. If you wish to have your name
listed as a cosponsor when the resolution is introduced,
please let me know by January 13th.



Proposing an amendment to the Constitution
of the State of Alaska relating to open meetings.

SECTION 1 amends Article 1 Declaration of Rights, of the Constitution
of the State of Alaska, by adding a new Section 23;

The deliberations of each house of the Legislature, and its
committees and subcommittees, shall be open to the public,
unless the legislative body is meeting in executive session
to consider matters authorized by law.

If a matter is appropriate to a particular legislative body,
private and substantive deliberation on the matter by a
quorum of that body is prohibited.

Caucuses of the legislature may meet in private to
consider matters of procedure, organization or Strategy.

SECTION 2 Expresses legislative intent and summarizes provisions in
the existing open meetings law.

Subsection (f) provides that the LePislatiye Affairs Agency
will consider the statement of Iegils ative intent expressed in
(a) through (e%when preparing its neutral summary for the
election pampnlet.

SECTION 3 Provides that the amendment will be placed before the voters
at the next general election.

Prepared by:
Rep. Kay Brown
January 29, 1988
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January 29, 1988

House State Affairs Committee

The Alaska Legislature

Testimony of the League of Women Voters of Alaska

HIR 44; Proposing an Amendment to the Constitution of the

State of Alaska relating to open meetinas,

Madame Chair, Members of the Committee;

My name is Eve Reck'ley. | represent the League of Women
Voters of Alaska, You have before you House Joint Resolution
number 44 proposing to amend the Constitution of the State
of Alaska to mandate that the business of the Legislature and
thus, the business of the people of Alaskaﬁibe conducted in
open meetings. The resolution is simple and straight forward.
It requires the Legislature to abide by the open meetings law
it enacted. And it provides the legal framework within the
constitution for the courts to enforce it.

In short," the League, advocating in the public interest,
Is asking legislators to stand up and be counted on this issue,
The League has done so, by taking its case for open meetings
of all fTegislative bodies to the Supreme Court of the State
of Alaska, OQur belief is strong that the deliberations and
the decision-making of the Legislature and its constituent
groups must be done in full public view. Qur resolve 1is
strong that we will advocate for a guarantee that the public

has access to the legislative process.
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An amendment to the Constitution of the State of Alaska
expressly mandating this right of public access, is the only
way to secure this guarantee. It provides the courts the
legal justification for enforcement. Without it, the Open
Meetings Act has little meaning,

The League and its co-appellants claimed in Superior Court
that closed meetings by members of the House and Senate Finance
committees at various times in formulatincr the 1987 budget,i
violated the open meetinas act. While that claim was upheld
by the Superior Court, the Supreme Court reversed it on the
grounds that there "is no implied right of public access to
legislative committee or caucus meetings under the Alaska
Constitution." Under the separation of powers doctrine in
the Constitution, the Supreme Court held it had no leaal
basis to enforce the laws and procedures under which the *
Legislature governs itself.

The League now asks you to give the courts the power to
enforce the Open Meetings Act and guarantee the right of
public access to legislative deliberations. The League does
not make this request lightlv, We consider a constitutional
amendment so important that we will continue to work with,
other interested groups to launch an initiative campaign,' if

the Legislature fails to act.
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The proposed constitutional amendment before you does
not broaden the open meetings act, nor chance existing law
permitting an executive session for matters reauiring
confidentiality. Nor is the amendment intended to prevent
the free flow of ideas among legislators or their participa-
tion in public forums, community events, or social events,

Thomas Jefferson, framer of our national constitution,
loted that as democratic institutions develop and mature,
changes would occasionally he necessary to guarantee for al
citizens the right of full participation. T am paraohrasing
a quote inscribed in marble on the Jefferson Memorial in
Washington, D.C.. As a man, | would not expect to wear the
clothes that fitted as a boy, and so democratic institutions
must grow and change as circumstances dictate.

We are a younq state, under 30 years of age, and we are
maturing in our democratic processes. “he League believes that
the Alaska legislative system should be "responsive, represents
tive, accessible, efficient, and accountable,"

Constitutionally mandating open meetings is vital to
making the legislative process accessible and accountable to
the people of Alaska

As you know, this amendment requires a two thirds vote
of both the House and the Senate and the signature of the
Governor to place it on the ballot for a vote of the people in

November.



This process will provide an opportunity for public date and
then for voters to say whether they believe public access
to legislative meetings should be quaranteed in the Constitu
tion of the State of Alaska,

The League asks you to give the people of Alaska the

opportunity to make that decision. Thank you.



February 24, 1988

House Judiciary Committee
The Alaska Legislature
Testimony On HJR 44

Mister Chairman, Members of the Committee:

Il am Eve Reckley. Ilrepresent the League of Women Voters of Alaska.
The League supports enactment of House Joint Resolution No. 44 to
amend the Constitution of the State of Alaska to require that
deliberations of legislative committees and subcommittees be open to the
public. We appreciate the opportunity to present testimony on this
legislation which Is one of the League's highest priorities for action In
this legislative session.

The League believes strongly In the right of public access to
deliberations of legislative bodies, so much so, that It pressed Its
challenge of violations of the Open Meetings Act by legislative committee
members to the Supreme Court of the State of Alaska. While the Issue
was undisputed, that closed meetings were held at various times during
the formulation of the 1987 Alaska state budget, the high court held
"there Is no Implied right of public access to legislative committee or
caucus meetings under the Alaska Constitution.” The League asks you now
to approve this resolution to constitutionally guarantee the right of
public access to deliberations of legislative bodies.

The League submitted affidavits to the Superior Court attesting to
"a pattern of meetings by legislative committee and caucus majority
members which were closed to the public, the press, and sometimes
minority members of the legislature.” The legislators did not deny the
meetings occurred, or that they conducted the business and made the
decisions that the League alleged. However, the Supreme Court's
decision reversing the decision of the lower court was based on the
separation of powers doctrine, that the court had no constitutional
authority to enforce the law governing the operating procedures of the
Legislature.

It is questionable whether such a "win" is really a win for either
the Legislature or the public. We believe that when the Legislature
refuses to follow the laws It establishes, public confidence is
undermined. You have an opportunity now to help restore that public

confidence.
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The resolution before you, HIJR 44, Is simple and straight forward. It
would amend the constltltlon to provide the legal framework for the
courts to enforce the Open Meetings Act. An amendment to the
Constitution of the State of Alaska to expressly mandate the right of
public access, Is the only way to secure this guarantee. Without It, the
Open Meetings Act, In sofar as Itrelates to the Legislature, Is
meaningless. This proposal, developed with the League's participation
and support, Is not Intended to prevent the free flow of Ideas among
legislators or their participation In public forums, community events, or
social events.

Time and again the question has been raised, what Is substantive
dellbertions? We think you know. And If there is ever a question, trust
the public to make that determination. Hold the discussions In open
meetings. The League believes that the better Informed the public Is, the
better our government will be because It will be reflective of the will of
the people.

The League believes that constitutionally mandating open meetings
Is vital to making the legislative process accessible and accountable, as
well as more responsive to, and representative of the people of Alaska.
As you know, the resolution requires a two-thirds vote of both the House
and Senate and the signature of the governor to place It before voters In
November. This process will give voters a say In whether they believe
public access to legislative meetings should be guaranteed In the
Constitution of the State of Alaska.

The League of Women Voters of Alaska asks you to give the people of
Alaska the opportunity to make that decision. We urge your approval of
HJR 44.

Thank you.



Appearances: Avrum M. Gross and Susan A.
Burke, Gross & Burke, Juneau, for Senate
Appellants/Cross-Appellees, Mitchell E.
Abood, Jr., Don Bennett, John B. Coghill,
Edna DeVries, Richard |. Eliason, Bettye
Farhenkamp, Jan Faiks, Frank R. Ferguson,
Paul Fischer, Richard Halford, Tim Kelly,
Jalmar M. Kerttula, Patrick Rodey, John C.
Sackett, Arliss Sturgulewski, Fred F.
Zharoff, Jack Gibbons, and Peggy Mulligan.
Richard M. Burnham, Findley & Burnham,
Juneau, for House 0f Representatives
Appellants/Cross-Appellees, Albert P. Adams,
Johne Binkley, H.A. Boucher, Bette M. Cato,
Jim Duncan, Steve Frank, John G. Fuller,
Peter Goll, Max F. Gruenberg, Jr., Ben F.
Grussendorf, Adelheid Herrman, Niilo E.
Xoponen, Ronald L. Larson, M. Mike Miller,
Mike W. Miller, Mike Navarre, John Ringstad,
Richard Shultz, John Sund, Robin L. Taylor,
David W. Thompson, and Kay W illis. D. John
McKay and Laura N. Cromwell, Middleton, Timme
& McKay, Anchorage, for Appellees/Cross-Appel-
lants League of Women Voters of Alaska and
Anchorage Daily News.

Before:  Rabinowitz, Chief Justice, Burke,
Matthews, Compton,' and Moore, Justices.

MATTHEWS, Justice. .
COMPTON, Justice, dissenting.

These appeals arise from the superior court's decision

that a claim that certain groups of state legislators held closed

committee meetings and caucuses in violation of the Open Meetings

meetings

not justiciable, but that a claim that the closed

violated an implied constitutional right of public

to meetings of legislative units was both justiciable and

correct.

We agree that the claim of wviolation of the Open

Meetings Act by state legislators is nonjusticiable, but contrary

superior court's decision, we hold that there is no
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The League attached affidavits from several senators and
representatives which described these meetings in some detail.

The League charged that these meetings violated the
Open Meetings Act (AS 44.62.310), the Uniform Rules of the
Legislature (Rule 22), various federal and state constitutional
provisions, and common law rights of access to government. The
superior court was asked to declare that the closed meetings
violated state and federal law, and that any appropriation bill
adopted as a result of such meetings would be void unless each
house of the legislature conducted “"substantial, de novo,
independent and public reconsideration of those substantive
matters previously discussed in private." The injunctive relief
sought by the League was aimed at preventing the legislature from
continuing to engage in the type of meetings complained of, and
from enacting the state budget for FY 1987 wunlessand until
certain remedial action was taken.

On April 30, the superior court held a hearing on an
application by the League for a temporary restraining order, and
on May 1 the court issued its first decision in thiscase. The
court concluded that litigation premised upon the alleged closed
meetings held in violation of the Open Meetings Act presented a
justiciable controversy. The court refused to issue the
requested TRO, however, because it found that itcould not
fashion an order that would effectively control these legislative

activities. The court then decided that it was empowered to



implied right of public access to legislative committee or caucus

meetings under the Alaska Constitution. We therefore reverse.

| FACTS AND PROCEEDINGS

In April 1986, the League of Women Voters of Alaska,

the Anchorage Daily News, and the Fairbanks Daily News Miner
(collectively referred to hereafter as the League) filed an
action seeking a declaratory judgment and injunctive relief
against certain  members of the Alaska Legislature (the
Legislators) and four legislative empl*”™es. The League alleged
that members of the Senate and House Finance Committees had held
meetings "closed to the press and members of the public," and
during those meetings had "engaged in collective fact-finding,
deliberation, debate and decision-making with respect to the
budget for FY 1987." The complaint further alleged that members
of the House Finance Committee and the Senate Finance Committee

had met jointly in meetings closed to the press ar. public "to
discuss and attempt to obtain agreement upon the amount of funds
available for the FY 1987 budget." The complaint also alleged
that members of the House Finance Committee and the Senate
Finance Committee had met from time to time in "closed caucus
meetings" with other members of the ruling majority, and during
these meetings had engaged in "substantial collective discussion,

deliberation, and decision-making" concerning the FY 1987 budget.



issue a final declaratory judgment solely on the basis of the
League's complaint and affidavits filed in support of the motion
for the TRO. The court found that a pattern of conduct which was
violative of the Open Meetings Act had been established, that
action taken contrary to the Act was void, and therefore that any
budget decision which was reached at a closed meeting was void.

The Legislators i\mediately appealed from the superior
court's decision and requested emergency relief, claiming that
due process had oeen denied to them because the decision had been
rendered before the Legislators had been afforded a fair
opportunity to respond on the merits. After an expedited
argument, we reversed the judgment issued by the superior court
and remanded the case for the purpose of conducting a full
hearing on the merits.

Shortly thereafter, the Legislators filed their answers
to the complaint, and moved to dismiss the case or alternatively
for summary judgment, arguing that the issues in the case were
nonjusticiable and that the claims against the Legislators were
barred by legislative immunity. The League filed a cross-motion
for summary judgment on the justiciability issue.

In October 1986, the superior court entered its second
decision in this case, the partial final judgment which is the
subject of this appeal. The court reversed its earlier ruling
and concluded that the League's claim that the closed meetings

violated the Open Meetings Act was not justiciable. The League
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appeals from this ruling. The court proceeded to hold, however,
that the public and press enjoy an implied right of access to the
proceedings of the legislature under article I, section 5 of the
Alaska Constitution, which guarantees freedom of speech and of
the press. The court further held that a claim that the
Legislators violated this constitutional right was justiciable.
The court finally held that legislative immunity was not a bar to
the suit. The Legislators appeal from these rulings. The State
of Alaska, intervenor on behalf of the Legislators below, and the

Fairbanks Daily News Miner, are not participants in this appeal.

Il STANDARD OF REVIEW

All of the issues in this appeal raise questions of

Alaska constitutional and statutory Jlaw, subject to de novo
review. The facts of this case are not in dispute; the only
facts in the record are the seven affidavits submitted by the
League which attest to a pattern of meetings by legislative
committee and caucus majority members which were closed to the
public, the press, and sometimes minority members of the
legislature. The Legislators do not deny that these meetings
occurred, or that they conducted the business and made the

decisions that the League alleges.



. VIOLATIONS OF THE OPEN

MEETINGS ACT ARE NOT JUSTICIABLE
The League argues that the Legislators wviolated

Alaska's Open Meetings Act™ and the legislature's Uniform Rule

1. The Alaska Open Meetings Act provides:

Agency meetings public. (a) AIll meetings of
a legislative body, of a board of regents, or
of an administrative body, board, commission,
committee, subcommittee, authority, council,
agency, or other organization, including
subordinate units of the above groups, of the
state or any of its political subdivisions,
including but not limited to municiPaIities,
boroughs, school boards, and al other
boards, agencies, assemblies, councils,
departments, divisions, bureaus, commissions
or organizations, advisory or otherwise, of
the state or local government supported in
whole or in part by public money or
authorized to spend public money, are open to
the public except as otherwise provided by
this section. . . . Except when voice votes
are authorized, the vote shall be conducted
in such manner that the public may know the
vote of each person entitled to vote. This
section does not apply to any{) votes required
to be taken to organize the hodies specified
in this subsection,

. (b) If excepted subjects are to be
discussed at a meeting, the meeting must
first be convened as a public meeting and the
3uest|on of holding an executive session to
iscuss  matters that come within  the
excek)tlons contained in (c) of this section
shall be determined by a majority vote of the
body. No subjects may be considered at the
executive session except thjse mentioned in
the motion calling for the executive session
unless auxiliary to the main question.  No

(Footnote Continued)



(Footnote

Continued)

action may be taken at the executive session.

~(c) The following excepted subjects may
be discussed in an executive session:

- (1) matters, the immediate knowledge of
which would clearly have an adverse effect
upon the finances of the government unit;

(2) subjects that tend to prejudice the
reputation and character of —any person,
provided the person may request a public
discussion;

(3) matters which by Jlaw, municipal
charter, or ordinance are required to be
confidential.

(d) This section does not apply to

(1) judicial® or quasi-judicial bodies
when holding a meeting solely to make a
decision in an adjudicatory proceeding;

(2)juries;
(3) parole or pardon boards;

(4)  meetings of a hospital medical
staff, or

(5) meetings of the governing body or
any committee of a hospital when holding a
meeting solely to act upon matters of
professional qualifications, privileges, or
discipline.

_ (e) Reasonable public notice shall be
given for all meetings required to be open
under this section.

~(f)  Action taken contrary to this
section is void.

AS 44.62.310.



22° through the closed meetings attested to in the League's
affidavits. The superior court held that these <claims were
2. Uniform Rule of the Legislature 22 provides:;
OPEN  AND EXECUTIVE  SESSIONS. (a) Al
meetings of a legislative body are open to
all legislators, whether or not they are

members of the particular legislative body
that 1is meetlng, and to the general public
except as provided by (b) of this rule.

(b) A legislative body may call an
executive session at which members of the
?enera_l public may be excluded for the
ollowing reasons:

(1) discussion of matters, the immediate
knowledge of which would adversely affect the
finances of a government unit;

- (2) discussion of subjects that tend to
prejudice the reputation and character of a
person;

(3) discussion of a matter that may, by
law, be required to be confidential.

(c) When a legislative body desires to

call an executive session in accordance with
(b) of this rule, the body shall first
convene as a public meeting and the question
of holding an executive session shall be

determined by a majority vote of the members
present.

(d) The provisions of this rule may not
be interpreted as permitting the exclusion of
a legislator from an executive session,
whether or not the legislator is a member of
the body that is meetin%. A legislator not a
member of the body holding an executive
session shall, however, be sub(ject to the
same rules of confidentiality and decorum as

pertain to regular members of the body.



nonjusticiable because "[jJusticiability in this case depends on
a determination that there is a constitutional right alleged to
have been infringed." (Emphasis by the court.) As a genera
proposition, we agree.

In Malone v. Meekins, we recognized that

the established principle that courts should

not attempt to adjudicate "political
questions" . . . stems primarily from the
separation of powers doctrine. . . "1t

is the relationship between the jud|C|ary and

the coordinate branches of the .

Government . . . which gives rise to the

‘political question.l"

650 P.2d 351, 356 (Alaska 1982) (quoting Baker v. Carr, 369 U.S.
186, 210, 7 L. Ed. 2d 663, 682 (1962)). See also Abood v.
Gorsuch, 703 P.2d 1158, 1160 (Alaska 1985) ("There are certain
questions involving coordinate branches of the government,
sometimes unhelpfully called political questions, that the
judiciary will decline to adjudicate.").

Our statement in Abood suggests the difficulty inherent
in  precisely defining the contours of the doctrine of
justiciability. It is not possible to draw the exact boundary
separating justiciable and nonjusticiable questions.

Justiciability is of course not a legal

concept with a fixed content or susceptlle

of scientific verification. Its utilization

Is the resultant of many subtle pressures,

including the appropriateness of the issues

for decision . . . and the actual hardship to

the litigants of denying them the relief
sought.



Poe v. Uliman, 367 U.S. 497, 508-09, 6 L. Ed. 2d 989, 999 (1961)
(Frankfurter, J. plurality opinion). Nor will merely
characterizing a case as nonjusticiable or political in nature
render it immune from judicial scrutiny. Malone, 650 P.2d at
356. Rather, to identify those political questions which will be
held to be nonjusticiable, we have utilized the approach adopted
by the United States Supreme Court in Baker v. Carr. Id. at 357;
see also Abood, 703 P.2d at 1160. In Malone, we explained that
the Supreme Court of the United States had identified "various
elements, one or more of which is I[p]rominent on the surface of
any case held to involve a political question. . . ." These

elements included (1) a textually demonstrable commitment of the

issue to a coordinate political department . . . ." 650 P.2d at
357 (citing Baker v. Carr, 369 U.S. at 217, 7 L. Ed. 2d at 686).
The Legislators argue that article [II, section 12 of

the Alaska Constitution contains an express textual commitment of
authority, which specifically and exclusively authorizes the
legislature to adopt its own rules of procedure. Article II,
section 12 provides in part; "Rules. The houses «of each
legislature shall adopt uniform rules of procedure." Pursuant to
this authority, the legislature has adopted Uniform Rule 22, in
language substantially identical to the Open Meetings Act,
providing that all meetings of a legislative body are open to the
general public.. Compare notes 1 and 2, supra. The Legislators

argue that since the constitution commits to the legislature the
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authority to set its own procedures, only the legislature may
determine whether the Open Meetings Act should apply to the
legislature, and how it should apply consistent with Uniform Rule
22. The Legislators rely on this court's decisions in Malone and
Abood, and on the Florida Supreme Court's opinion in Moffitt v.
Willis, 459 So.2d 1018 (Fla. 1984).

In Malone, we declined to address the question of
whether the legislature had violated AS 24.10.020, which
prohibited a person other than the Speaker of the House from
convening a session of the House. We held that the matter of the
election or removal of the Speaker was committed by the
constitution to the House, and the judicial branch owed respect
to that body. We explained that

[sJuch a declaration would, in our view, be

an unwarranted intrusion into the business of

the House. To be sure, the judicial branch

of government has the constitutionally

mandated duty to ensure compliance with the

provisions of the Alaska Constitution,

including the compliance by the legislature.

But a statute such as AS 24.10.020 relates

solely to the internal organization of the

legislature, a subject which has been

committed by our constitution [Article I

section 12] to each house.

650 P.2d at 356(footnote omitted). We also considered the
question whether the "reasonable public notice" requirement of
the Open Meetings Act, AS 44.62.310 (e), was wviolated Dby the

legislature  and said, "we regard this question as it
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relates to the internal organization of one of the Houses of the
legislature to be nonjusticiable." ~d. at 359,

In  Abood, we held nonjusticiable the question of
whether a joint session of the legislature could legally be
presided over by the President of the Senate in the absence of
the Speaker of the House. At issue was the interpretation of the
legislature's Uniform Rule 51 which required the presence of both
officers. We agreed with the trial court that the issue arose
out of "the rulemaking powers of the legislature." 703 P.2d at
1164, We also agreed that "out of respect owed to a coordinate
branch of state government, [we must] defer[] to the wisdom of
the legislature concerning violations of legislative rules which
govern the internal workings of the legislature." Id.

Our holdings in Malone and Abood are controlling in
this case. The Alaska Constitution expressly commits to the
legislature authority to adopt its own rules of procedure. The
question whether legislative business should be conducted in open
or closed sessions is a procedural question which has
traditionally been the subject of legislative rules. See Society
of Professional Journalists v. Secretary of Labor, 616 F. Supp
569, 577 (D. Utah 1985) (a right of access to administrative
hearings is more a procedural right than a substantive right)
see also P. Mason, Manual of Legislative Procedure sec. 630
(1979) (committee meetings open to public except when considering

specified restricted subjects). Pursuant to this constitutional
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grant of authority, the legislature has enacted Uniform Rule 22
and the Open Meetings Act in substantially identical language.
The League asserts that the Legislators have violated
both the Uniform Rule and the Open Meetings Act. |f they have,
to hold that these claims are justiciable places the judiciary in
direct conflict with the legislature's constitutionally
authorized rulemaking prerogative. We agree with the Florida
Supreme Court that it is the legislature's prerogative to make,
interpret and enforce its own procedural rules and the judiciary
cannot compel the legislature to exercise a purely legislative
prerogative. Moffitt v. Willis, 459 So.2d 1018, 1021 (Fla.

1984).3 As we stated in Malone, “except in extraordinary

3 The facts in Moffitt are virtually identical

the facts in this case. Newspaper publishing companies brought a
declaratory judgment action against the state house speaker and
senate éaremdent alleging that secret meetings of the legislature
violate the legislature's rule requiring open meetings, a
statute requmng the legislature to follow its own rules, and
various state and federal constitutional provisions. The Florida
Supreme Court held that the courts flacked jurisdiction to hear
the case, explaining:

In our view, a judicial determination of this
matter hinges on the meaning of legislative
committee meetings and  what activity
constitutes such a meeting. At this point,
the judiciary  comes into  head-to-head
conflict with the legislative rulemaking
prerogative.

Article 11, section 4(a) of the Florida
Constitution gives each house the power to
determine its own rules of procedure.

(Footnote Continued)
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circumstances, as where the rights of persons who are not members
of the legislature are involved, it is not the function of the
judiciary to require that the legislature follow its own rules."
650 P.2d at 359. In support of this proposition, we cited United
States v. Smith, 286 U.S. 6, 3~ 76 L. Ed. 954, 958-59 (1932),
where the Court discussed the rule that the only justiciable
limitations on a legislative body's power to adopt rules of its
proceedings are that the body

may not by its rules ignore constitutional

restraints or violate fundamental rights, and

there should be a reasonable relation between

the mode or method of proceeding established
by the rules and the result which is sought

(Footnote Continued)

[TJhis provision gives each house the power
and prerogativenot only to adopt, but also
to interpret, enforce, waive ~or suspend
whatever procedures it deems necessary of

desirable S0 long as constitutional
requirements for the enacting of laws are not
violated. ... It is the final product of

the legislature that is subject to review by
the courts, not the internal procedures.

Just as the legislature may not invade
our province of procedural rulemaking for the
court system, we may not invade the

IePislature's province 0f internal
rulemaking. . .. A member of the legislature
can raise apoint of order regarding a
violation of any of the rules of the house or
senate. That is the proper forum for

determining the propriety of the activities
complained of in the suit below.

ld. at 1021-22 (emphasis by the court, citations omitted) .
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to be obtained. But within these limitations
etermination of the mouse. . e 10
ld. at 33, 76 L, Ed. at 959, quoting United States v. Ballin, 144
u.s. 1, 5 3 L. Ed. 321, 124 (1891). See also Exxon Corp. v,
F.T.C., 589 F.2d 582, 590 (D.C. Cir. 1978) ("Although the courts
will intervene to protect constitutional rights from infringement
by Congress, . . . where constitutional rights are not violated,
there is no warrant for the judiciary to interfere with the
internal procedures of Congress . . ."), cert, denied, 441 U.S.
943, 60 L. Ed. 2d 1044 (1979);, Consumers Union of United States
v. Periodical Correspor.lentsl Ass'n, 365 F. Supp. 18, 24 (D.D,C.
1973) ("A congressional rule which infringes upon the
constitutional rights of persons other than Congressmen presents
a proper question for the judiciary"), revld on other grounds,
515 F.2d 1341 (D.C. Cir. 1975), cert, denied, 423 U.S. 1051, 46
L. Ed. 2" 640 (1976); State ex rel. City Loan & Sav. Co. v,
Moore, 1/'. 1.e. 910 (Ohio 1931) (the legislature's disregard of
its own rules as to its lawmaking procedures is not subject to
judicial inquiry, where the rule is not embraced in the
constitution);, Schweitzer v. Territory, 47 Pac. 1094 (Okla. 1897)
(since the court cannot declare an act of the legislature void on
account of noncompliance with rules of procedure made by itself
to govern its deliberation, the failure of the legislature to
observe a statute enacted by itself, and concerning the

legislature's procedure for lawmaking, was no ground for refusing
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to enforce a statute passed in noncompliance with the rule, where
there was no constitutional provision mandating a particular
procedure); State v. Cumberland Club, 188 S.W. 583, 585 (Tenn.
1916)  (where a state legislature has the right under its
constitution to make its own rules of procedure, it must be the
judge of those rules, and all the court can do is to ascertain
whether the constitution has been complied with). Likewise, in
Abood, we noted that the "nonjusticiability [of rules violations]
doctrine would not apply to cases involving our constitutionally
mandated duty to insure compliance with the provisions of the
Alaska Constitution, including compliance by the Jlegislature."
703 P.2d at 1161.4

We observe that in Smith, the Court held that where the
"construction to be given to the rules affects persons other than
members of the Senate, the question presented is of necessity a
judicial one." 286 U.S. at 33, 76 L. Ed. at 959. In this case,
the construction of the Open Meetings Act and Uniform Rule 22
does not affect persons other than members of the legislature in
the same sense as was the case in Smith. There, the controversy

was between the United States Senate and an appointee of the

. We adjudicated the question presented
quorum needed for acts of the legislature in joint session
because, it "is a question of Alaska constitutional law. ... to
\Q/1h6l(ih the nonjusticiability doctrine does not apply." Id. at

-17-
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President, the resolution of which depended upon the right of the
Senate to reconsider, under its rules, its prior confirmation of
the President's nominee after the President had appointed the
nominee pursuant to the earlier confirmation. Here, there 1is no
specific individual with any particular right at stake in the
controversy. Rather, the right granted under the Open Meetings
Act as it applies to the legislature, and under Uniform Rule 22,
is a right of the public generally to observe the legislature’'s
proceedings.

It is true that the legislature has identified in the
Open Meetings Act the public's interest in open meetings, AS
44.62.312(a), and we have recognized that the Act exists
primarily to advance the people's interest, and that it s
applicable to the legislature.” Alaska Community Colleges’
Federation of Teachers v. University of Alaska, 677 P.2d 086, 891
(Alaska 1984) . We do not retreat from these principles. The
question before us, however, is not whether the Open Meetings Act
applies to the legislature, but rather whether the legislature's

alleged violation of the Act or Uniform Rule is justiciable. ™ As

5. Even so, it is beyond doubtthat the legislature
has thepower to exempt itself at any time from the coverage of
the Open Meetings Act.

6. Compare Cole v. State, 673P.2d 345 349 (Colo.
1983)(held: requirement of open meetings law that legislative
caucus meetings be open to public does not conflict with state

(Footnote Continued)
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we have concluded, the Open Meetings Act, as it applies to the
legislature, like the legislature's Uniform Rule 22, merely
establishes a rule of procedure concerning how the legislature
has decided to conduu4 its business. Of course, having made the
rule, it should be followed, but a failure to follow it is not
the subject matter of judicial inquiry. See State ex rel. City
Loan & Sav. Co. v. Moore, 177 N.E. 910, >/Il (Ohio 1931).

If there were allegations that the legislature, acting
pursuant to or in violation of one of its rules of procedure, had
infringed on the rights of a third person not a member of the
legislature as in Smith, or had ignored constitutional restraints
or violated fundamental rights, then the "exceptional
circumstances" exception to the rule of nonjusticiability would
come into play. None of these factors are involved in this case,
however, and there is no basis for employing the "exceptional
circumstances" exception.

Thus, because the constitution commits to the
legislature the authority to provide for its own rules of
procedure, and because the question of whether a legislative
committee meeting or caucus meeting shall be open or closed falls
within this grant of authority, we regard the question whether

the Legislators have violated the Open Meetings Act or Uniform

(Footnote Continued)

constitutional provision authorizing legislature to establish its
own rules, however, court did not discuss justiciability)»
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Rule 22 to be nonjusticiable. As we have recognized, the
legislature's violation of its rules of procedure may be
justiciable in "exceptional circumstances" of constitutional
dimension. If the League's claim Is to survive this
justiciability challenge, it must involve a right protected by

either the Alaska Constitution or the United States Constitution.

V. NO IMPLIED CONSTITUTIONAL
RIGHT OF ACCESS TO LEGISLATIVE MEETINGS

The United States Constitution does not expressly
require the Congress to hold any of its meetings in public.
There is also no common law right to attend meetings of
government bodies. Society cf Professional Journalists, 616 F.
Supp. at b572; see Watkins, Open Meetings wunder the Arkansas
Freedom of Information Act, 38 Ark. L. Rev. 268 (1984) (Watkins),
Note, Open Meeting Statutes: The Press Fights for the "Right to
Know", 75 Harv. L. Rev. 1199, 1203 (1962) (Note). Indeed, the
tradition of the English Parliament, which was subsequently
carried on in the legislative bodies of Colonial America, was to
hold legislative debate in secret and to prohibit publication of
legislative proceedings. Society of Professional Journalists,
616 F. Supp. at 572 (observing that both the Continental Congress
and the Constitutional Convention conducted their proceedings in
secret, and thus "[i]t is not surprising . . . that the Framers

of the Constitution did not include an express provision in the
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