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MEMORANDUM May 1 3 ,  1987

RLrHESENTATIVE member

J IM  Z A W A C K I  COMMUNITY & REGIONAL
D IS T R I C T  7  a f f a ir s  c o m m i t t e e

LEGISLATIVE BU .G E T  a  
AUDIT COMMITTEE

FINANCE SUBCOM M ITTEE

TO: R e p r e s e n t a t i v e  J o h n  S u n d
C h a i r m a n ,  H o u se  J u d i c i a r y  C o m m it te e

FROM: R e p r e s e n t a t i v e  J i m  Z a w a c k i

SU B J: HJR 25

T h e  i n t e n t  o f  HJR 25 i s  t o  s u p p o r t  e f f o r t s  i n  C o n g r e s s  t o  
am end  t h e  M c C a r r a n - F e r g u s o n  A c t  e n a c t e d  i n  1945  w h ic h  e x e m p t s  
t h e  i n s u r a n c e  i n d u s t r y  f r o m  f e d e r a l  a n t i t r u s t  l a w s .

T h e  b r o a d  a n t i t r u s t  im m u n i ty  e n j o y e d  b y  t h e  i n s u r a n c e  i n d u s t r y  
u n d e r  t h e  M c C a r r a n - F e r g u s o n  A c t  i s  b o t h  u n d e s i r a b l e  a n d  
u n n e c e s s a r y .  T h e  e x e m p t i o n  i s  u n d e s i r a b l e  b e c a u s e ,  b y  
b l u n t i n g  som e f o r m s  o f  c o m p e t i t i v e  b e h a v i o r ,  i t  d e n i e s  
c o n s u m e r s  t h e  b e s t  a r r a y  o f  i n s u r a n c e  s e r v i c e s  a t  t h e  l o w e s t  
p o s s i b l e  c o s t .  T he  e x e m p t i o n  i s  u n n e c e s s a r y  b e c a u s e  
a p p l i c a t i o n  o f  t h e  a n t i t r u s t  l a w s  i s  i n  n o  way i n c o n s i s t e n t  
w i t h  e i t h e r  d e s i r a b l e  i n d u s t r y  c o o p e r a t i o n  o r  e f f e c t i v e  s t a t e  
r e g u l a t i o n .

T h e r e  h a v e  b e e n  tw o  o b j e c t i o n s  r a i s e d  b y  u h e  i n s u r a n c e  
i n d u s t r y  t o  t h i s  r e s o l u t i o n .  O ne , i t  i s  a g r u e d  t h a t  s u p p o r t  
o f  HJR 25 w o u ld  re m o v e  o r  s u b o r d i n a t e  t h e  p r i m a c y  o f  s t a t e s '  
r e g u l a t o r y  r o l e  a s  r e g u l a t o r  o f  t h e  i n d u s t r y .  T h i s  i s  n o t  s o .  
HJR 25 w as  d r a f t e d  t o  a d d r e s s  t h i s  c o n c e r n .  S e n a t o r  H ow ard 
M e tz e n b a u m , t h e  o r i g i n a l  s p o n s o r  o f  t h e  f e d e r a l  l e g i s l a t i o n ,  
h a s  t e s t i f i e d  t h a t  h i s  i n t e n t  w as  n o t  t o  a l t e r  s t a t e  
r e g u l a t o r y  p r i m a c y .  T he  S e n a t e  A n t i t r u s t  C o m m i t t e e  i n  
W a s h i n g t o n ,  D .C . h a s  m ade i t  c l e a r  t h a t  t h e r e  i s  n o  i n t e n t  t o



a lt er  t he p r i m a c y  of state r eg ul a t o r y  a u t h o r i t y  o ve r the 
industry. Two, is t he a s s e r t i o n  tha t t h e  repeal of the 
a n t i t r u s t  e x e m p t i o n  wil l r e s t r i c t  infor ma ti o n p o o l i n g  that 
ass i st s the i n d u st ry  in a c c u r a t e l y  e s t i m a t i n g  h o w  m u c h  the y  
are l i ke ly  to p a y  out in the future. Again, this is n ot s o . 
H J R  25 s p e c i f i c a l l y  r ec og n i z e s  t he ne e d for the ind us t ry  to 
pool and a n a l y z e  t h e  p a s t  claims th ey  hav e paid; t he m o r e  
c l a im s t h e y  can analyze, t h e  m o r e  ac cu r at e t h e i r  e s t i m at es  of 
f uture p a y o u t s  w il l be.

I w a s  a s k e d  b y  the C i t iz en s Coa li ti on  for To rt  R e f o r m  to 
in tr od uc e this resolution. T he C o a l i t i o n  has r e v i e w e d  this 
issue c l o s e l y  and d e t e r m i n e d  tha t it is in t h e  consumers' b es t 
i nt erests to r e p ea l thi s special p r i v i l e g e  to t h e  i ns urance  
industry. The C o a l i t i o n  h as found tha t t h e r e  is st rong 
b i p a r t i s a n  s u p po r t to a m e n d  the M c C a r r a n - F e r g u s o n  A c t  and that 
the p o s i t i o n  of t h e  in su r an ce  i ndustry to r e t a i n  th is  
e x e m p t i o n  is no t logical or in the b e s t  i nt e rests of the 
consumer.

T h a n k  you.



604 WEST SECOND AVENUE 
ANCHORAGE, ALASKA 99501 

_____________________(907) 276-1130

A L A S K A  A C A D E M Y  O P  T R I A L  L A W Y E R S

May 14, 1987

TO; Honorable M e m b e r s  of the House Judiciary Committee 

RE: HJR 25

Unfortunately, w e  missed yesterday's teleconference hearing on this 

resolution, so w e  are submitting these brief comments.

The membership of the A c a d e m y  supports passage of HJR 25 as introduced. 

It seems impossible to justify the favored status guaranteed to the insurance 

industry b y  the McCarran-Ferguson Act. W e  can think of no valid reason Tor 

granting any one group the special protection from anti-trust p. visions 

which is currently being given to the insurance industry. This special 

treatment is particularly offensive w h e n  industry profits for 1986 increased 

b y  almost 7 0 0 %  over 1985 figure-reaching record highs of $12.7 

billion*--while consumers are being forced to pay exorbitant p r e m i u m s  for 

reduced amounts of coverage. Amidst all of this, the insurance industry also 

enjoys special protection from investigation by the Federal Trade 

Commission without specific Congressional approval.

W e  see nothing which would prevent individual companies from sharing 

past cost data to allow forecasting of future claims and the setting of 

adequate rates.

In considering a m e n d m e n t s  to this resolution, please consider including a 

provision wh'?h m a k e  insurance industry practices subject to investigation 

b y  the Federal Trade Commission-like any other business-without 

requiring special Congressional approval.

This resolution involves issues of major concern to all Alaskans, and its 

passage would insure that our Congressional delegation is aware of its 

importance to our state. W e  urge passage of HJR 25.

‘This is according to the industry's o w n  accounting methods. Accounting 

methods r e c o m m e n d e d  by the General Accounting Office (GAO) sho w  

industry profits to be almost double that amount.

President



FROM: A m e r i c a n  Ins ur an c e As so c i a t i o n ,  T h o m a s  J. S la gl e

RE: HJ R 25 - R e p e a l  of the M c C a r r a n / F e r g u s o n  Act

DATE: May 14, 1987

T h e  A m e r i c a n  In surance A s s o c i a t i o n ,  re pr es e n t s  171 
p r o p e r t y / c a s u a l t y  insurance com pa n ie s in the .nited States. The 
A I A  opposes HJR25. You asked a bo u t why th ins u ra nc e in du st r y  
s h o u l d  have an a n t i - t r u s t  e x e m p t i o n  for t h e ) . rate m a k i n g  a c t i v i­
ties. A t t a c h e d  is the A I A  p o s i t i o n  paper, as w e l l  as tome b a c k­
g r o u n d  i n f o r m a t i o n  f r o m  tVe I n s u r a n c e  S e r v i c e s  O f f i c e ,  Inc. 
( I S O ) ,  o n e  of the m a j o r  s t a t i s t i c a l  a g e n t s  f o r  e s t a b l i s h i n g  
a d v i s o r y  rates. (Pages 6 through 10 gives some e x p l a n a t i o n  of 
the rating process.)

I d i s c u s s e d  s o m e  of the h i s t o r i c a l  r e a s o n s  f o r  the 
a n t i - t r u s t  e x e m pt i on  u n d e r  the M c C a r r a n / F e r g u s o n  Act. The t e s t i­
m o n y  from the w i t n e s s e s  at the 5/13/87 t e l e c o n f e r e n c e  gave a d d i­
tional reasons. C l e a r l y  there is no lack of c o m p e t i t i o n  in the 
industry. The function of rate m a k i n g  is to take as m u c h  a c t u a­
rial inf ormation as p o s s i b l e  to e s t a b l i s h  an a d e q u a t e  p r e m i u m  (or 
rate) in o r d e r  to c o v e r  future losses. A rg u ab ly , w i t h o u t  the 
a n t i - t r u s t  exemption, the ra ting o r g a n i z a t i o n s  could not give 
this type of adv is or y rate.

R e p e a l  of t he M c C a r r a n / F e r g u s o n  A c t  w o u l d  m o s t  p r o ­
f o u n d l y  a f f e c t  s m a l l  c o m p a n i e s ,  w h o  d o  n o t  h a v e  an i n - h o u s e  
ac tu ar ia l department. S mall i ns urance companies, or c o m p a n i e s  
p r o v i d i n g  a new line of coverage, m u s t  rely on the a d v i s o r y  rates 
fr om  o r g a n i z a t i o n s  like the ISO. State r eg u la to rs  a l s o  re ly  on 
this infornation, to m o n i t o r  rate changes.

T h i s  legis la tu re  has alre ad y p a s se d a m a j o r  i n s u r an c e 
r e g u l a t o r y  bill. This r e s o l u t i o n  is u n n e c e s s a r y  and w o u l d  g i v e  a 
n ega ti ve  m e s s a g e  to a n y  insurance c o m p a n y  c o n s i d e r i n g  c o m in g into 
the state.

The A m e r i c a n  I n s u ra nc e A s s o c i a t i o n  ur g es  y o u r  vote 
a g a i n s t  this resolution.

cc: Members of the H ou se  J u d i c i a r y  C o m m i tt ee
R e p r e s e n t a t i v e  J i m  Zawacki 
Div is io n of I n s u ra nc e

E n c l o s u r e s :
1. ISO b a c k g r o u n d  i nf ormation
2. A I A  p o s i t i o n  p a p e r

T J S # 2 : m b : 4 6



AMERICAN INSURANCE ASSOCIATION
POSITION PAPER 

MCCARRAN-FERGUSON: STATE REGULATION OF INSURANCE

The American Insurance Association opposes repeal or 
modification of the McCarran-Ferguson Act. The Association 
continues to favor state regulation of the insurance business 
and opposes any system of dual federal and state regulation.

These principles were adopted unanimously by the Law and 
Regulation Committee at its meeting of February 4, 1987. The 
Commit Lee also noted that staff should anticipate that at some 
time in the near future pressures for modification of the 
McCarran-Ferguson Act may require, in addition to continued 
opposition, demonstration of the lack of wisdom of repeal.

AIA staff will continue to emphasize:

Preservation of anti-trust immunity for 
joint activity which is essential to 
the conduct of the business of 
insurance;

Continued insulation of the insurance 
business from Federal Trade Commission 
regulation and investigative intrusions 
by that agency;

Competition as the principal regulator, 
with restriction of anti-competitive 
regulation by the states;

Preservation of the McCarran-Ferguson 
Act's statements respecting the primacy 
of state regulation of insurance and 
the inapplicability of general federal 
regulatory statutes to insurance.



-  2  -

The McCarran-Ferguson Act is essential to a competitive 
insurance market and a rational regulatory structure. Any 
weakening of that Act's current provisions would severely impair 
the entire system of state insurance regulation. In the absence 
of McCarran many cooperative efforts by the insurance industry, 
designed to protect the public, would be placed at risk. The 
repeal or restriction of McCarran-Ferguson would improve neither 
the availability nor affordability of insurance but would, 
instead, jeopardize essential cooperative activities such as 
market assistance plans and state authorized cooperative rate- 
making and data collection systems.

The insurance industry is presently accountable for improper 
anti-competitive activity. The McCarran Act does not protect 
boycotts, coercion or intimidation. Moreover, all historical 
anti-trust requirements apply to the industry - the Sherman Act, 
the Clayton Act, the Robinson-Patman Act and the Federal Trade 
Commission Act - to the extent that individual state laws do not 
already regulate the insurance business.

Moreover, competition within the industry is intense. The 
U.S. Department of Justice recently concluded that "property and 
casualty insurance (companies) are in effective competition with 
each other ...". There are nearly 3,500 companies that sell 
property and casualty insurance. Nine hundred operate nationwide, 
but none of them has dominant market share. Without McCarran- 
Ferguson smaller companies would have far greater difficulty 
entering and competing in the marketplace, and concentration in 
the industry would undoubtedly increase.

Repeal or weakening of McCarran-Ferguson would result in 
severe marketplace turmoil, without gaining anything of value for 
anti-trust enforcement. Therefore, the Association opposes any 
such modification and supports instead continuation of state 
regulation of the insurance business.

# # #

For further information, contact A. James Brodsky, Counsel, AIA 
Law Department in Washington, D.C. (202) 293-3010.

M arch 1987



D ebra T . B allen

V icf. P r e s id e n t  
POLICY DEVELOPMENT AND RESEARCH 
AMERICAN INSURANCE ASSOCIATION 
1025 CONNECTICUT AVENUE, N.W. 

WASHINGTON. D.C. 20036 202/293-3010



In su ra n ce  Data: A  C lo s e  L o o k

Insurance Services Office, Inc.



In su ran ce  S e rv ic e s  Office, Inc. (ISO) is a  non-profit 
corporation  tha t m a k e s  available advisory  rating, 
statistical, ac tuaria l ,  policy form a n d  rela ted  se rv ­
ices  to a n y  U.S. p roperty /casua lty  insurer.

Although th e  desc r ip tions ,  p ro c e d u re s ,  d a ta  an d  
repo rts  m en t io n ed  th ro u g h o u t  this d o c u m e n t  a r s  
g en e ra l 'y  app licab le  to m o s t  of th e  p roperty  a n d  
c a su a l ty  lines of in su ra n c e ,  ISO h a s  d irec ted  its 
c o m m e n ts  to the  c o m m erc ia l  lines of in su ra n c e  for 
which it p rovides se rv ice s .

— -------   I n r *  1 Q R 7



INTRODUCTION
All in su ra n c e  d a ta  c o m e  from the  s a m e  source :  the 
tran sac t io n s  c o n d u c te d  by in su ra n c e  c o m p a n ie s  
e a c h  a n d  every b u s in e s s  day. W h en ev e r  an  insur­
a n c e  p rem ium  is collected , a  clal r.i is paid, an  
e x p e n s e  is incurred , or an  investm ent is m ade , an  
in su ran ce  c o m p a n y  da ta  p ro c e ss in g  sys tem  c a p ­
tu res  a n d  co m p ile s  va luab le  information that can  
b e  rep o r ted  to s ta te  regula tors . This information 
p rovides a  b a s i s  to eva lua te  solvency, es t im ate  
profitability, or m e a s u r e  the  p roper  re la tionships 
be tw een  ra te s  a n d  coverages .

To obta in  the  m o s t  useful information— a n d  m axi­
mize th e  efficiency of collecting it— curren t da ta  
reporting  req u irem en ts  reflect well-defined o b jec ­
tives a n d  carefully des igne t  specifications. In spite  
of the  different p ro g ram s  a n d  p ro c e d u re s  of literally 
h u n d re d s  of in su ra n c e  c o m p a n ie s ,  th e s e  reporting 
req u irem en ts  apply  uniformly, allowing the da ta  
to be  co n so l id a te d  for ana lys is .  And they are 
sufficiently co m p reh en s iv e  to allow for detailed 
a n a ly s e s  by ac c o u n ta n ts ,  a c tu a r ie s ,  econom is ts ,  
regula tors , s ta tis t ic ians, secu ri t ie s  ana lys ts ,  s tock ­
holders, unde* writers, a n d  others .

But s o m e t im e s ,  information n e e d s  ca n  go  beyond 
w hat is routinely collected . During th e  pas t ,  i s s u e s  
of interest to both  in su re rs  a n d  po licym akers  m a d e  
it des irab le  to su p p le m e n t  th e  d a ta  pool with infor­
m ation from o th e r  s o u rc e s .  Indeed , sp ec ia l  s tu d ie s  
during  the  19 7 0 ’s  a b o u t  no-fault au tom obile  insur­
a n c e  a n d  p roduc t  liability in su ra n c e  could  not have 
b e e n  c o n d u c te d  without su p p lem en ta l  information, 
s o m e  of which w a s  found in insurer  claim files.

While it is not within th e  role of in s u ra n c e  S e rv ice s  
Office, Inc. (ISO) to su p p o r t  or criticize p ro p o se d  
federal a n d  s ta te  initiatives regard ing  additional 
d a ta  reporting  req u irem en ts ,  ISO believes that 
severa l cond it ions  a re  e s se n t ia l  to a s s u r e  m e a n in g ­
ful benefits  for c o n s u m e rs  a n d  th e  continuation of 
so u n d ,  efficient d a ta  collection m e c h a n is m s  for 
regula tors  a n d  insurers ,  nam ely:

•  an  in c re a se d  a w a re n e s s  of th e  value  a n d  u s e s  
of th e  d a ta  that a re  a lread y  reported ;

•  m ore  p re c ise  definitions of th e  public policy 
q u e s t io n s  that m u s t  b e  a d d r e s s e d ;  a n d

• m ore  realistic eva lua tions  of th e  ob jec tives  tha t 
s o m e  additional d a ta  collection p ro p o sa ls  a re  
d e s ig n e d  to satisfy.

This publication exp la ins  tha t  v a s t  a m o u n ts  of 
in su ran ce  financial a n d  s ta tis tical d a ta  a re  a lready  
collec ted  a n d  d isu em in a jed  a s  a  m a tte r  of public 
information. It is information tiiat s e rv e s  public 
po licym akers  well. It c a n  b e  u s e d  to su b s ta n t ia te  
the  continual e sca la t io n  of liability in s u ra n c e  claim 
c o s ts  an d  the  financial condition  of in su rers .  It’s  
co llec ted  u n d e r  g o v e rn m e n t  a u s p ic e s .  It’s  a c c u ­
rate. And it’s  available to eve ry  c itizen— not just 
in su rers ,  o r  regula tors ,  o r  legislators.

In addition, this booklet d e s c r ib e s  two specially- 
d e s ig n e d  claim pro jec ts  s p o n s o re d  by ISO that will 
provide valuab le  information to su p p le m e n t  the 
cu rren t  public  policy d is c u s s io n s  a b o u t  th e  U.S. 
civil ju s t ice  sys tem .

FINANCIAL DATA
Financial d a ta  a re  repo r ted  to go v e rn m en t  in order 
to m e a s u r e  th e  overall so lvency  a n d  profitability 
of in su ra n c e  c o m p a n ie s .  S o lvency  is a  bas ic  
goa l  of in su ra n c e  public policy: a n  in su re r  m ust be 
financially ab le  to satisfy its future ob ligations to 
protec t c u s to m e r s  a n d  co m p e  n s a te  injured victims. 
Profitability is a lso  im portant: sufficient capital m ust 
b e  a t t rac ted  to m e e t  th e  cu rren t  a n d  future 
d e m a n d s  for in su ra n c e  by A m e r ic a ’s  b u s in e s s e s  
a n d  individuals.

In su ra n c e  financial d a ta  focus on  quarterly  or 
a n n u a l  p e rfo rm an ce .  They a re  useful only a s  a  o n e ­
t im e  “ s n a p  sh o t"  view of a  financial pic ture  that is 
both  larger  in s c o p e  a n d  longer  in duration . To 
ach ieve  in su ran ce  financial d a ta 's  b a s ic  
o b jec tives— m e a su r in g  so lvency  a n d  p ro f i tab il i ty -  
s u c h  d a ta  m u s t  a c c o u n t  for the  long-term liabilities 
a s s u m e d  by in su ra n c e  c o m p a n ie s  a s  pa r t  of their 
un iq u e  risk-taking function. T h e  m e th o d s  for 
doing  so  a re  p re sc r ib e d  by law a n d  regulation 
a n d  a re  known collectively a s  "s ta tu to ry  accoun ting  
principles."



R eporting  financial d a ta  o n  th e  b a s i s  of "s ta tu to ry  
acco u n t in g  p r inc ip les” h e lp s  regu la to rs  d e te rm in e  
w h e th e r  an  in su re r 's  financial position is sufficiently 
liquid to allow it Jo fulfi'l all of its obliga tions to poli­
cyho lders .  But th e  regula tory  specif ica t ions  for 
reporting  financial d a ta  a lso  e n c o m p a s s  th e  infor­
mation n e c e s s a r y  to co n v er t  to "genera l ly  a c c e p te d  
accoun ting  p r inc ip les"  (GAAP), the  accoun ting  
m e th o d s  that provide information on a  going- 
c o n c e rn  b as is .  Most b u s in e s s e s ,  including the  
in su ra n c e  industry, u s e  GAAP for financial report­
ing to s h a re h o ld e r s .

A co m p a n y 's  A nnual S ta te m e n t  is the  primary 
s o u rc e  d o c u m e n t  for in su re r  financial information. 
T h e  A nnual S ta te m e n t  is a  "living" docum ent,  
d e v e lo p ed  a n d  reviewed continually  by th e  National 
A ssociation  of In su ra n c e  C o m m iss io n e rs  (NAIC). 
B e c a u s e  the  A nnual S ta te m e n t  p rovides a  uniform 
d a ta  reporting  format a n d  is required  by all s ta te s ,  it 
facilitates the  a n a ly s is  of financial information from 
in su re rs  th roughou t the  country.

T h e  A nnual S ta te m e n t  is d e s ig n e d  to a s s is t  s ta te  
regu la to rs  in evaluating individual in su re rs '  so l­

vency  a n d  solidity. T h e  A nnual S ta te m e n t  is the  
primary d a ta  s o u rc e  for es t im ating  individual 
insurer  a n d  overall industty  profitability. All c o m ­
pan ies ,  re g a rd le s s  of their s iz e  or m arke t  sh a re ,  an 
required  to subm it  Annual S ta te m e n ts .

Generally, th e  Annual S ta te m e n t  p rovides  detailed  
information a b o u t  a s s e t s  a n d  liabilities including 
d a ta  on p rem ium s, lo sse s ,  re se rv es ,  e x p e n s e s ,  
d iv idends, taxes ,  a n d  inves tm ents .  It e n c o m p a s s e r  
thirty-two lines of b u s in e s s ,  including th e  major
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The annual statement 
Is the primat; source 
document for insurer 
financial data. It 
provides detailed 
information about 
assets and liabilities, 
including data on 
premiums, losses, 
reserves, expenses, 
dividends, taxes, and 
investments.

All companies are 
required to file these 
f 'atements annually In 
each state in which 
they are licensed.



com m erc ia l  lines of in su ra n c e  s u c h  a s  Fire, Allied 
Lines, F a rm ow ners  Multiple Peril, C om m ercia l 
Multiple Peril, Inland Marine, Medical Malpractice, 
O f  er Liability (G enera l  Liability), C om m ercia l Auto 
No-Fault (Persona l  Injury Protection), O thor Com- 
m erc ia ' <\uto Liability, a n d  C om m erc ia l  Auto Physi­
cal D a m a g e .  W h en  possib le ,  Annual S ta tem en t  
financial d a ta  a re  sep ara te ly  identified by line of 
b u s in e s s ,  by s ta te ,  or both.

T h e  Annual S ta tem en t  is m u ch  m ore  c o m p re h e n ­
sive than  a  b a la n c e  s h e e t .  Typically, it provides 
over 60 p a g e s  of important financial information 
an d ,  d e p e n d in g  upon  the  complexity  of an  insurer 's  
investm ents ,  may e x c e e d  severa l h u n d red  p a g e s .
In addition to its ba s ic  financial p resen ta t ion , the  
Annual S ta tem en t  inc ludes  n u m e ro u s  spec ia l  
s c h e d u le s  a n d  su p p le m e n ts  that conta in  m ore  
deta iled  information ab o u t  particular  lines of bus i­
n e s s ,  su c h  a s  gen e ra l  liability, or ce r ta in  i tems, 
su c h  a s  s to ck s  and  bonds .

T h e  Underwriting and Investment Exhibit, the Page 
14 Exhibit of Premiums and Losses, a n d  th e  display 
o? Five-Year Historical Data a re  frequently  refer­
e n c e d  ex am p les  of the  b as ic  financial d a ta  required  
a s  part  of the  Annual S ta tem en t .  From th e s e  por­
tions  of the  A nnual S ta tem en t ,  d e ta i led  p rem ium  
a n d  loss  information by line, m arke t  s h a r e  inform a­
tion by line a n d  s ta te ,  a n d  historic p e r fo rm a n c e  
profiles c a n  b e  ca lcu la ted .
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Schedule P o t  the  Annual S ta tem en t  is a  r e p r e s e n ­
tative exam ple  of th e  n e c e s s a r y  analytical inform a­
tion that in su re rs  report  in addition  to the«r b a s ic  
“ bottom line" financial da ta .  Generally, S c h e d u le  P 
provides re se rv e  dev e lo p m en t  information for the  
so-ca lled  " long  tail" lines  — th o s e  c h a rac te r ized  by 
a  tim e lag b e tw een  th e  o c c u r re n c e  that g ives  rise to 
th e  claim, th e  report of the  claim, a n d  th e  ultimate 
se t t lem en t.  E x am p les  of th e s e  long-tail lines 
inc lude  au tom obile  liability, o the r  liability, m edical 
m alp rac tice  a n d  the  multiple-peril co v erag es .  Using 
S c h e d u le  P, the  a d e q u a c y  of historic loss  re se rve  
levels ca n  b e  eva lua ted .

T he  Insurance Expense Exhibit is the  m ost promi­
nen t of th e  su p p le m e n ts  required  in conjunction 
with the  Annual S ta tem en t .  T h e  exhibit sh o w s  the  
l o c a t i o n  of e x p e n s e s  (such  a s  loss  ad jus tm en t 
e x p e n s e s ,  acquisit ion  e x p e n s e s ,  a n d  taxes)  to e a c h  
Annual S ta tem en t  line o '  b u s in e s s .

T h e  Quarterly Statement is a  s tream lined  version of 
the  Annual S ta tem en t .  It con ta ins  a  b a la n c e  sh e e t ,  
incom e s ta tem en t ,  a n d  s ta te m e n t  of c h a n g e s  in 
financial position, but with le s s  support ing  delail 
th an  th e  Annual S ta te m e n t  provides. Quarterly  
S ta te m e n ts  a re  available for m ost of the  m ajor p rop­
erty a n d  ca su a l ly  insurers .

To e n s u re  th e  integrity of the  information provided 
in the  A nnual S ta tem en t ,  s o m e  s ta te s  require inde­
p e n d e n t  verification by a  certified public accoun tan t  
(CPA). B e c a u s e  the  overw helm ing majority of insur­
a n c e  b u s in e s s  is written by in tersta te  writers of 
p roperty /casua lty  in su ran ce ,  the  CPA verification 
effectively covers  m ore  than  9 0 %  of the  b u s in e ss .
In addition to th e  CPA verification, m any s ta te s  
require tha t loss  r e se rv e s  b e  certified by ac tua r ie s  
or o the r  d e s ig n a te d  loss  re se rv e  specia lis ts .

S ta te  regu la to rs  a n d  private se rv ice  o rganizations 
com pile  th e  an n u a l  s ta te m e n ts  filed by individual 
c o m p a n ie s  into com pui'arized financial d a ta  b a s e s .  
T h e s e  d a ta  b a s e s  facilitate ana lys is  of individual 
c o m p a n ie s  an d  the  industry  a s  a  whole.

T he  NAIC Support Services Office com piles  key 
financial d a ta  from the  an n u a l  s ta te m e n ts  of all 
l icensed  in su re rs  doing  b u s in e s s  in the  United 
S la tes .  This compilation is acco m p lish ed  through 
the  NAIC’s  own d a ta  b a s e ,  linked via th e  NAIC 
S ta te  C om puting  Network to term inals  in the  office 
of every s ta te  regulator. As so o n  a s  th e  d a ta  en te r  
th e  NAIC d a ta  b a s e —-usually within a  w eek  of the

time Annual S ta tem en t  filings a re  required  to be 
subm itted  to the  s ta te s  a n d  the  NAIC— individual 
s ta te s  m ay directly a c c e s s  key information to p e r­
form solvency/solidity a n a ly se s .  Important informs 
tion regard ing  m arket s h a r e  rankings an d  
profitability is routinely m a d e  available to the  state: 
With app rop ria te  lead  time, cu s to m ized  reports  
ab o u t  particular  s ta te s ,  c o m p a n ie s ,  o r  in su rance  
lines c a n  a lso  b e  p roduced .

T he  Insurance Regulatory Information System  
(IRIS), genera l ly  known a s  the  Early W arning S y s ­
tem , is a  va luable  fea tu re  of the NAIC d a ta  b a se .  
U nder  IRIS, the  NaVC ca lcu la tes  a  s e r ie s  of finan­
cial ratios (such  a s  ratio of written p rem ium  to poli­
cy h o ld e r’s  surp lus)  for e a c h  in su ra n c e  com pany. 
T h e s e  ratios se rv e  a s  preliminary te s ts  of th e  com 
p a n y ’s  financial condition. T he  te s ts  m e a s u re  so l­
vency, liquidity, profitability, a n d  o the r  a s p e c t s  of 
in su ran ce  co m p an y  opera tions.



T he NAIC Report on Profitability By Line and By 
State w as  c re a te d  to es tab l ish  a  s ta n d a rd  format for 
es tim ating  profitability. S in c e  this report  requires  
the a llocation of line i tem s that a r e  not actually  s e p ­
a rab le  by line an d  s ta te  (su ch  a s  su rp lu s  a n d  
investm ent incom e), the  report  h a s  recogn ized  
limitations.

T he  A.M. Best Company is th e  m o s t  widely known 
private se c to r  o rganiza tion  providing com pilations,

reports ,  a n d  a n a ly s e s  of in su re r  a n n u a l  s ta tem en t  
da ta .  B e s t ’s  repo rts  a re  available to regu la to rs  a n d  
the  gen e ra l  public  for a  b ro ad  ra n g e  of p u rp o se s .  
B e s t ’s  reports  include th e  following publications:

• B e s t ’s  Executive D ata  S e rv ice  co m piles  da ta  
from P a g e  14 of the  A nnual S ta tem en t .  T h e  
se rv ice  provides various loss  ratios, m arket 
sh a re ,  and  m arket s h a r e  trend  information for 
th e  larges t  g ro u p s  a s  well a s  on  a n  a g g re g a te  
b as is .  The  se rv ice  is available  by line of bus i­
n e s s  an d  by state.

•  B es t 's  A g g reg a tes  a n d  A verages con ta in  specia l  
repo rts  b a s e d  on  A nnual S ta te m e n t  d a ta ,  c o n ­
so lida ted  for all c o m p a n ie s .  O n e  pa r t icu la r  por­
tion, "T im e S e r ie s ,"  d isp lays  industry  t re n d s  
over a  n u m b e r  of y ea rs ,  s u c h  a s  th o s e  for in d u s ­
try loss  a n d  e x p e n s e  ratios.

•  B e s t ’s  In su ra n c e  R e p o r ts  con ta in  financial da ta  
a n d  information a b o u t  th e  history, m a n a g e m e n t  
an d  opera t ion  of e a c h  in su ra n c e  com pany .
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Through the NAIC 
state computing 
network, individual 
state regulators may 
access data to 
perform
solvency/solidity 
analyses and obtain 
other information 
regarding market 
share rankings and 
profitability. With 
appropriate lead time, 
customized reports 
about particular states, 
companies, or 
insurance lines can 
also be produced.



J u s t  from Annual S ta tem en t  da ta ,  co m p reh en s iv e  
financial information exists a s  a  m atte r  of public 
information to perm it even th e  m ost com plex  ana ly ­
s e s  to b e  perfo rm ed . During the  public  d e b a te  of 
the  p a s t  year, critics of the  industry  would have  
b e e n  u n a b le  to p re p a re  their c o m m e n ta r ie s  h ad  not 
s u c h  a  d e g re e  of financial d a ta  b e e n  available for 
public consum plion .

But A nnual S ta te m e n ts  a lone  do not satisfy all of 
th e  financial d a ta  reporting obligations p laced  upon  
insurers .  B e c a u s e  in su ran ce  co m p a n ie s  a re  bus i­

n e s s e s ,  they  m u s t  a lso  com ply  with th e  requ ire ­
m e n ts  of govern m en t  a g e n c ie s  tha t  m onitor the  
activities of th e  g en e ra l  b u s in e s s  community, s u c h  
a s  the  S ecu r i t ie s  and  E x c h a n g e  C om m iss io n  (SEC) 
a n d  the  Internal R evenue  S e rv ice  (IRS).

T h e  S E C  requ ires  co rpora tions  with s ecu ri t ies ,  
e i ther  listed on  national e x c h a n g e s  or reg is te red  
u n d e r  th e  S ecuri t ies  Act of 1933, to furnish s h a r e ­
ho lde rs  with periodic  information. Many in su ran ce  
c o m p a n ie s  fall within t h e s e  c a teg o r ie s ,  a n d  th u s  
a re  su b jec t  to th e  req u irem en ts  of the  SEC. T h e  IRS

a lso  spec if ies  a  detailed  level of financial da ta  
reporting  for all b u s in e s s e s ,  espec ia l ly  insu rance  
c o m p a n ie s .  IRS activity r e p r e s e n t s  o n e  m ore  lev< 
of governm en t review of in su re r  da ta .

STATISTICAL DATA
In addition to their regula tory  responsibility  to me 
tor in su re rs  for solvency a n d  solidity, s ta te  regula 
tors a re  a lso  c h a rg e d  with en fo rc ing  the  statutory 
req u irem en ts  that ra tes  sha ll  not b e  excessive ,
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Nine Months 1963 Analysis
Operating Results, 
published by 
Insurance Services 
Office, Inc., is one 
example of the kind of 
analysis that can be 
performed using 
insurer financial data.

O p e r a t i n g  R e s u l t s
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in a d e q u a te ,  or unfairly discriminatory. Therefore, 
the  laws in m o s t  s ta te s  require  tha t in su re rs  provide 
statistical information a t  leas t  annua lly  in the  form 
an d  detail that is n e c e s s a r y  to aid th e  regulator in 
de te rm in ing  w h e th e r  th e  rating s y s te m s  comply 
with the  s ta tu to ry  s ta n d a rd s .

Like f inancial da ta ,  s ta tistical d a ta  a re  derived from 
the individual b u s in e s s  t r a n sa c t io n s  c o n d u c te d  by 
an  in su ra n c e  com pany . They conta in  fundam enta l  
information a b o u t  in su ra n c e  c o v e ra g e s  a n d  the  
prem ium  a n d  lo ss  ex p e r ie n c e  re la ted  to th o s e  cov­

e ra g e s .  S tatis tical d a ta  a re  co llec ted  in all s ta tes ,  
r e g a rd le s s  of w h e th e r  in su ra n c e  ra te s  for th o se  
s t a t e s  a re  in troduced  with (he  prior approval of the  
regula tor  or a re  im p lem en ted  by th e  com pany, s u b ­
jec t  to later regulatory  review.

For statis tical d a ta  to b e  va luab le  in support ing  
regula tory  oversight of ra te  a d e q u a c y  a n d  pricing 
s t ru c tu re s ,  they m u st  b e  a n a ly z e d  in an  appropria te  
context. To te s t  a d e q u a c y  an d  fa irness ,  the  analysis  
m u s t  re la te  p re m iu m s  to lo s s e s  for a  given se t  of 
policyholders . T h e  an a ly s is  sh o u ld  include da ta  in 
a  level of detail tha t allows th e  evaluation of the  rate

s tru c tu re  and  its c o m p o n e n t  p a r ts ,  s u c h  a s  c la ss ,  
territory, a n d  co v e rag e .  To a s s i s t  in projecting 
future co s ts ,  the  a n a ly s is  n ust  accu ra te ly  re c o g ­
nize lo ss  d eve lopm en t a n d  lo ss  f requency  an d  
severity  trends .

S ta te  laws a n d  regu la t ions  em p o w e r  in su ran ce  
regu la to rs  to collect th e  statistical d a ta  n e c e s s a ry  
to evaluate  th e  a d e q u a c y  an d  fa irn e ss  of the  ra tes  
a n d  rating p lan s  u s e d  in their s ta te s .  T h e s e  laws 
a re  usually  pa t te rn e d  after th e  All-Industry Model 
Rating Law, a d o p te d  by the  NAIC.

Company or Group Number

Transaction Type 
Accounting Date 
Inception Date 
Transaction Effective Dale
t r a n s a c t io n  Expiration Date

State 
Territory 
Type ol Policy 
Annual Statement L.O.B.
Subtine 
Classification 
Coverage 
Bating ID
Construction 
Protection 
Deductible
E x p o s u re /A m o u n t  ol In s u ra n c e
B a t in g  M o d ific a t io n  Factor
Rate Departure Factor 
Premium Amount 
Premium Record ID 
Form
Policy Limits
Entry into Claims Made Date
Limits ID 
Bl or CSL Limit

PD Limit 
Bl Deductible 
PD Deductible 
State Exception 
Zone Rating
Bt or Combined Premium 
PD Premium 
PIP premium 
PIP Limit 
PIP Deductible 
PIP Rating Basis 
OTC Coverage 
Collision Coverage 
Anti-theft Device 
Age
Value per Rating Unit 
Building and Open Lots 
Original Cost New 
OTC Premium 
Collision Premium 
Number of Employees 
Rate Group
Type Rating D ed u c tib le
A re a /N u m b e r o l Apartments

■ idiisacuon Type 
Accounting Date 
Inception Dale 
Loss Dale 
Slate 
Territory 
Type of Policy

Annual statement L.O.B.
Subline 
Class 
Coverage 
Rating id
Construction 
F ilecl/on 
Deductible 
Typo of Loss 
Claim Count

E*Posure/Amount of Insurance
l o s s  a m o u n t

Loss Record ID
Premium Record ID
Form
Policy Limits

w or oiaims 
S'aius of Claim 
Limits ID
Notice of Occurrence Date
btate Exception
Accident Stale
Zone Rating
PIP Unit
pIP Deductible
PIP Rating
PIP Limit
Anti-theft Device
Age
Value per Rating Un„
Building and Open Lois
Original Cost New 
Nombor of Employees 
Rate Group 
Type
Raling Deductible 
Actual Deductible

The ISO statistical plan 
requires the reporting 
of all major risk 
identifying 
characteristics, 
including coverage, 
class and premium for 
each policy written. 
Similarly, for each loss 
a record is reported 
with complete 
identifying detail.



In most cases, the regulatory agencies designate 

statistical agents to perform this function on their 

behalf. The statistical agents develop detailed 

instruction books, called statistical plans, which 
specify the way each insurer is to code and submit 

its premium and loss data to the statistical agent. 

The statistical plans define the data elements (e.g., 

line of business, coverage, class, state, territory, 
premium, etc.) as well as the formats and time - 

frames for company reporting. The data elements 

used in the classification and rating of risks are the 

data elements captured under the statistical plans. 
The plans are continually reviewed by the statistical 
agents and are modified, when necessary, to 

correspond to approved rating structures and 

coverage programs.

Statistical plans are subject to review and approval 

by individual states. Moreover, the statistical 
agents are subject to regulatory examination to 

assure that they are performing in accordance with 

regulatory standards.

:S O  is one of the major statistical agents. C o mpan­
ies reporting to insurance Services Office represent 

approximately 80 %  of the market for the commer­
cial lines of insurance that ISO services.

Each of ISO's reporting companies submits rele­
vant information about individual commercial lines 

policies. Consistent with the purpose of statistical 
plans, the reported data vary for each commercial 

line of insurance. However, the data generally 
include elements necessary for a thorough evalua­

tion of the rate structure for a given stale, line, and 

class of business.

Data under the ISO statistical plans a. i collected 

on a unit transaction basis. That is, a record is 

coded and reported to ISO every time a policy is 

issued, a loss is paid, or a case reserve is estab­
lished or revised. In addition to the premium dol­

lars, the record captures substantial information 
about the risk’s characteristics, such as the line of 

business (e.g., general liability, products and c o m­

pleted operations), the classification (e.g., dairy 
products manufacturing), the coverages (e.g., 

bodily injury, property damage), the exposure (e.g., 

units of area, receipts, or sales), the location (e.g., 
state and territory), policy limits, and deductible.

Similar reporting is required on the loss side. A loss 

record is generated every time a loss is paid or a 

case reserve is established or changed. Total loss 
dollars are reported separately for paid losses and 
outstanding losses. In addition to the risk charac­

teristics reported on the premium record— line, 
class, coverage, state— information such as “type 

of loss" and "claim count” is also collected. ISO 
processes over 800 million records annually, and, 
at any one time, the size of its data base exceeds 

1.7 billion records.

To meet statutory demands, ISO provides data ii 

the complete detail of approved coverage forms 

and rating slructures for each line of insurance, 

general liability insurance alone, ISO collects pi 

mium and loss data for over 1,100 separate clas 

in each state. These classes range from day cai 

centers to grocery stores to paper manufacture) 

To the extent that these classifications generate 

enough data for a credible analysis, the data ca 
used to review historic rate level adequacy for e 

class or as the basis for prospective rate levels.

A  comprehensive data quality program is an in! 

gral part of the data processing function at ISO. 
Any data errors detected during processing are 

returned to the companies, which are then resp 

sible for correcting the errors and resubmitting 

data to ISO. This is not a selective process— it 

applies to every company and every submissio 
without exception.

Once the statistical data have been verified as 

valid, reliable, and accurate, they are reported 
regulators to assist them in determining wheth 

existing rate systems are in compliance with th 
insurance statutes of their states. The N A I C  St< 

cal H a n d b o o k  specifies the statistical reports tl 

regulators receive.



The NAIC Statistical Handbook defines the content 

and format of the reports that the statistical agents 
are required to produce annually. It suggests an 

efficient production schedule for the reports 

defined in the Handbook— and identifies other 

reports that can be produced within a specified 
time of their request. Moreover, it develops clear 
explanations of the data capabilities of each of 

the statistical agents so that differences can be 

easily identified and compatibility promoted, 
when possible.

In accordance with the requirements of the Statisti­

cal Handbook, the statistical agents file reports 
annually for each line of insurance with each state 
regulator. As the Statistical Handbook (Section II, 

Page 1) explains:

The statistical reports can be used to review what the 
experience has been both over broad categories and 
for individual coverages. The loss ratios, average claim 
costs, claim frequencies, and pure premiums appear­
ing on the reports can be used to compare different 
coverages and to determine trends. For example,

territory experience and that for the entire state can be 
contrasted and differences between coverages can be 
discerned. Long term trends in loss ratio, claim cost 
and claim frequency can be reviewed. Aggregate 
results may serve as indicators of areas which warrant 
additional investigation.

In addition to the report requirements specified in 

the Statistical Handbook, the statistical agents are 
also required to compile data for the NAIC Fast 
Track Monitoring System.

SECTION TWO 
SHEET 5

GENERAL L IA B IL IT Y  INSURANCE 
DAY NURSERIES (CLASS 82115 ) 

MONOLINE AND M ULT IL INE  COMBINED

T h is  e x h ib i t  in c lu d e s  e x p e r ie n c e  u n d e r th e  OL&T Day N u r s e r ie s  c l a s s i f i c a t i o n .  
T h is  c la s s  i s  i n s t i t u t i o n a l  day  c a re  o p e r a t io n s ,  i . e . ,  when day  c a re  i s  th e  
p r im a r y  f u n c t io n  o f  th e  b u s in e s s .  T h is  e x p e r ie n c e  does n o t  in c lu d e  day  c a re  
w h ic h  i s  p r o v id e d  o u t  o f  an i n d i v i d u a l ' s  home and has  been  deemed b y  th e  
u n d e r w r i t e r  to  be an " i n c i d e n t a l  b u s in e s s  e x p o s u re "  a c c o rd in g  t o  th e  r u le s  
o f  th e  Homeowners P o l ic y  and i s  c o v e re d  th e r e .

NUMBER
POLICY TOTAL LIMITS BASIC LIMITS EXCESS LIMITS OF LOSS & LOSS

YEAR EARNED INCURRED INCURRED INCURRED ADJUSTMENT
ENDED PREMIUM LOSSES LOSSES CLAIMS EXPENSE RATIO

12 /31 /80 $ 1 ,7 8 5 ,5 2 9 $ 1 ,0 1 3 ,4 1 4 $ 268,671 254 71.8Z
12/31/81 2 ,5 8 1 ,6 4 5 1 ,1 9 9 ,0 9 5 1 ,1 3 9 ,1 2 2 336 90.6%
12/31 /82 3 ,3 2 1 ,1 3 9 2 ,0 2 6 ,1 9 6 1 ,5 9 7 ,7 0 3 462 1 0 9 .1Z
12 /31 /83 4 ,0 1 6 ,9 1 5 3 ,0 7 3 ,9 0 8 2 ,4 3 0 ,7 6 9 612 137. -JJ?
12/31 /84 4 ,5 8 6 ,6 0 1 4 ,4 5 2 ,4 0 0 3 ,3 3 1 ,2 5 4 840 1 6 9 .8Z
TOTAL $16,291 ,829 $ 1 1 ,7 6 5 ,0 1 3 $ 8 ,7 6 7 ,5 1 9 2,504 1 2 6 .0Z

This exhibit is 
extracted from I S O’s 

April 1986 publication, 

Countrywide Results for 

Selected Commercial 
Liability Classes. It is an 

example of the kinds 
of analyses that can 

b e  performed using 

the statistical data 
routinely reported by 

Insurers.



Under the Fast Track M o r,:ioring System, loss ratio 

data, compiled by state and in the aggregate for the 

major lines of insurance, are used to give an early 

indication of the by line underwriting experience of 

the industry.

To produce Fast Track data, companies that 

together write a large percentage of the industry s 

premium for Fast Track lines report highly s u m m a­

rized accounting data by quarter, on an accelerated 
schedule, to the two major statistical agents. The 

statistical agents, Insurance Services Office and

The National Association of Independent Insurers 
(NAII), combine these data and make them availa­

ble to regulators.

C L A I M  F I L F  

I N F O R M A T I O N

passenger automobile liability insurance were < 

ducted to examine the potential efficiencies of e 

fault system of compensation. Claim studies h? 

also been used to analyze problems in medical 

malpractice and product liability insurance.

Occasionally, issues of interest to both insurers and 

policymakers have made it desirable to supplement 

the financial and statistical data that are routinely 

provided. For example, claim studies of private

Claim studies can be helpful in answering spec 
questions. However, even in a well-designed ck 

study, inherent limitations exist with respect to 
the availability and use of information, and thes 

limitations may inhibit the precise quantificatioi 

of results.

Under the Fast Track 

Monitoring System, 

loss ratio data, 
compiled b y  state ant 

in the aggregate for 

the major lines of 

insurance, give an 

early Indication of the 
by line underwriting 

experience of the 

industry.
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Moreover, selection of the appropriate methodology 

must be based on the issues to be addressed in the 
study, and the questions to be answered. For exam­

ple, a claim file study may focus on open or closed 

claims and it may be prospective or retrospective. A 

selection of any one of these four types of claim file 
studies has advantages and disadvantages that 

will vary based on the question that the study is 

intended to answer.

Regardless of the methodology that is chosen, 

some limitations remain:

• The required information may not be available if 
a claim is voluntarily settled.

The great majority of claims are settled before 

they ever reach a verdict— or even before they 

reach trial. W h e n  that happens, only the total 

dollar amount of the settled claim is identified in 
the claim file. Specific information on economic 

loss versus non-economic loss, or punitive d a m­

ages, or other quantitative distinctions will not 

usually be contained in the claim file, in addi­
tion, follow-up interviews with the claimant and 
defendant or their legal representatives fre­

quently disclose that the parties involved in the 

claim value the various quantitative compo­
nents of the payment quite differently.

• Claim file ’’iformation may be Incomplete even if 
a claim ii. »ried to verdict.

For example, some states do not require that 

verdicts be itemized. In other states, collateral 

source information is inadmissible as evidence 
and is not in the claim file. So m e  types of infor­

mation are available only in plaintiff’s attorney 

files and cannot generally be accessed by 

insurers.

• Claim file information does not provide an exact 
measurement of current conditions or how the 

environment has changed.

For example, it is expected that some of the 
claims closed during a six-month period in 1986 

will have occurred as early as 1976, while some 

will have occurred in 1986 and every year in 

between. In order to make any analysis of the 

impact on current losses, appropriate actuarial 
adjustments would be required to put each of 

these claims on the same current cost basis.

• An expanding proportion of insurance protec­

tion is provided through self-insurance, captive 

insurance companies, and combinations of 
those mechanisms with surplus lines insurers. 
This is particularly true for the lines of business 
most affected by tort reform. Much of the cap­
tive and surplus lines business is written by 
companies outside the United States and, 

therefore, is outside the United States regula­

tory system and its associated data reporting 

requirements. This means that a significant 
component of the data critical to the evaluation 

of the impact of tort reform is not available in 
United States insurance industry data bases 

ahd claim files.

I S O  D A T A  P R O J E C T S

With full recognition of the potential limitations that 
claim studies present, ISO is sponsoring two high- 

priority projects involving commercial insurance 
claims data. Using the services of a respected pol­

icy and management consulting firm, as well as 
ISO’s own statistical and actuarial expertise, the 
two projects will efficiently provide valuable, 

focused claim data to:

• obtain as much objective information as possi­
ble about the relative impact on claim costs of 

various tort reforms;

• assist insurers, regulators and others in making 

the difficult judgments associated with evaluat­
ing the effects of tort roform; and

11



• gather all available information from insurer 

claim files that will be valuable in assessing 
future changes or modifications to existing tort 

law.

By their very nature, these projects cannot provide 

all the information needed to precisely measure tort 

reform. Therefore, informed judgement will remain 
a key ingredient in any evaluation of the effects of 

various tort reforms.

The first project— [hefcfaim Evaluation Project/-is 

being conducted by (he independent policy and 

management consulting firm of Hamilton, 
Rabinovitz and Alschuler of Los Angeles, Califor­

nia. The Claim Evaluation Project will require a 

group of representative, experienced, claims staff 
to evaluate certain typical but hypothetical claims, 
first, under current, and then, under "reformed” 

tort laws. In effect, each claim examiner will evalu­
ate the identical set of typical claims. Their c iffering 

evaluations, based upon the alternative lega: con­

texts, will demonstrate the relative claim cost differ­
ences for these situations on the bodily injury 
liability portions of these lines of insurance:

• Owners, Landlords, and Tenants
• Manufacturers & Contractors

• Product Liability
• Commercial Auto

• Businessowners

Fifteen states that have enacted tort reform—  

Alaska, California, Colorado, Connecticut, Florida,

12

Illinois, Maryland, Michigan, Minnesota, New 
Hampshire, N e w  York, Oklahoma, Utah, Washing­

ton, and Wyoming— and nine states that have not 

enacted tort reform, or that have enacted tort 
reform with more limited applicability— Georgia, 

Louisiana, Massachusetts, N e w  Jersey, North 

Carolina, Ohio, Pennsylvania, Texas, and 
Virginia— have been selected for a representative 

evaluation. Their selection was based on a combi­

nation of criteria, including geographic region of the 
country, population, existing tort law, the purity of 

the reforms enacted and the mix of the reforms 

enacted.

Up to 200 claim examiners are participating in each 

of these project states. They represent nine of the 
leading commercial lines insurers and two indepen­

dent claims adjustment bureaus.

A final report for the Claim Evaluation Project will 

be issued during March 1987.

The second prr'ect, the/C laim File Data Analysis/ 
will be performed by ISO and participating insurers, 

with the results compiled by ISO. The project will 

collect key data from actual claim files in selected 
states that have enacted some modification of the 

tort system. Not only is the project designed to pro­

vide an estimate of the value of the claims in the 
new tort environment, but the project will collect 

additional data that could be used by insurers in 
their individual evaluation of the effect of various 

other tort reform measures on claim costs.

The Claim File Data Analysis is designed to encom­

pass a review of the claim data in twenty-seven tx 
states that have enacted various modifications of 

the tort system. Those states are: Alaska, Califor­

nia, Colorado, Connecticut, Florida, Georgia, 

Hawaii, Illinois, Indiana, Iowa, Kansas, Louisiar 
Maryland, Massachusetts, Michigan, Mlnnesoi 

Montana, N e w  Hampshire, N e w  York, Ohio, Ok 

homa, South Carolina, South Dakota, Utah, We 
ington, West Virginia, and Wyoming. While the: 

states represent a broad cross-section of the cc 
try by size, location, and mixture of current tort 
reform environments and enacted tort reforms, 

study design is sufficiently flexible to accommo 
other states where unique substantive tort refoi 
may be enacted.

The actual technical specifications of the proje' 
have been reviewed with representatives of the 

National Association of Insurance Commission 
(NAIC). The NAIC was invited to participate an 

suggest appropriate adjustments, where necer 
sary, to ensure that the project provides useful 
information to regulators and other governmen 

interests.

The design of the Claim File Data analysis con 
plates a review of at ieast 12,000 claims— 6,00' 

claims, each with a total claim value estimated 
greater than $25,000, and 6,000 claims, each v 

a value less than $25,000. Recognizing the pc 
ble limitations of claim studies, ISO has attemp 

to minimize those limitations by a project desig 

that includes a mixture of open and closed clai 
and a balance of maturity and freshness.

The criteria for selecting claims are as follows:

\



Claims over $25,000— A  reasonable balance 

between currency of data and maturity of claims 

is essential for this body of claims. For this rea­

son, the options of looking solely at closed 
claims (too stale) or open claims (too immature) 

were rejected. Therefore, the project will exam­

ine claims greater than $25,000 arising out of 
policy year 1983, closed after July 1,1985 or 

currently open. To assure a reasonable degree 
of maturity of claim file data on currently open 
claims, it is required that the claims were open 

on or before January 1,1986.

• All claims sizes— A  target sample of 200 claims 
per state will be extracted from claims, regard­

less of policy year and regardless of size of 

claim, closed during the month of May 1987.

Government Claims— All governmental claims 

from policy year 1983, open or closed, regard­
less of size, will be selected.

The Claim Fi'e Data Analysis will study the bodily 
injury liability portions of Owners, Landlords & Ten­
ants, Manufacturers and Contractors, Product Lia­

bility, Commercial Auto, and Businessowners 

insurance. To the extent insurer claim files contain 
sufficient information on any of the enacted 
tort reforms, the study will consider, among 

other reforms:

• limiting non-economic damages;

• restricting or eliminating punitive damages;

• restricting or eliminating the collateral source 

rule; and

• restricting or eliminating the doctrine of “joint 
and several" liability.

Insurance Services Office, Inc.

CLAIM FILE
DATA
ANALYSIS

I. S t a t i s t i c a l  In fo rm a t io n
1. Company letter assigned by ISO 1
2 Assign a file number to this claim. II may be any 13 characters or blanks that writ aRow your company to identify ond roll rave information pertaining 

•o this claim.
2 r<iM«M

3 Writo your name Fit as much of your name as you can in the 20 spaces provided on each «no. 3 ...........................  ........  . . . . .UiiNm
ituNm

4. Writo in your phone number, comploto with area code. 4. (-----)----- . -------
5. Did you personally handle or supervise the adjustment ol this daim? 5 GYos ONo
0. Check each box that applies to tho type of porH or Insured. If none of the boxes apply check • Other.” 6 Cl d Of. l«U»li*MljCO*f»7l□ b. OV-» gr>T»m rr*« i* iG fl Con*ixK» ambucrenor(VMpn□ c r\f*C 0» prwiu Htco Cln UtnjKhf*

Cld. n « r c » * c 131. or**Ge RttMpimti
7. State vhoso substantive laws govern daim (Use 2 digit ISO stato codo) 7 .___
8 Acddcnt slate (Use 2 d»gd ISO slate code) 8 __

9. Policy effoctivo date 9 / . ..ut*  on ’•*
10. Accident date 10 .. ../ . .. v>rr< C1»» 11*
11. Dale reported to insurer 11 1 1Ur« (In "*
C«ptV< 0«k •. Inc. 1 m

The ISO Claim File 

Data Analysis project 

is designed to provide 
a n  estimate of the 

value of claims In n e w  

tort environments. It 
will include a review of 

at least 12,000 
commercial liability 

claims in 2 7  states that 
have enacted various 

modifications to their 
tort systems.
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Amo n g  the matters the study will examine are the 

amount of the claim, the cause of the claimant’s 
injury (such as defective product sold by the 

insured), the type of claim (closed or open), the 

economic impact to the claimant (such as wage 

loss), the existence of collateral sources (such as 

Medicare), the allocated loss adjustment expense 

(such as the cost of defending against the claim), 
and the amount of any punitive damages.

About twenty-four insurers will participate. They will 

represent almost 8 0 %  of the countrywide general 

liability insurance premiums written. While no

14

insurer wili participate in all of the 27 states 
selected, the insurers participating in each state 

collectively will represent at least 5 0 %  of the gen­

eral liability premiums written in that state.

C O N C L U S I O N

S o m e  industry critics have advocated additional 

data reporting requirements as an outgrowth of 

^Their perceived need to substantiate or disprove 
insurer explanations for price increases and cover­

age availability.

Given the importance that regulators, consumers, 

and insurers already place upon sound, efficient 
data collection mechanisms, it is unlikely that addi­

tional data reporting requirements will provide r 

measurable increase in benefits. Insurers al es 

provide comprehensive financial and statistica 

data that can be used to evaluate solvency, est 
mate profitability, or measure the proper relatic 

ships between rates and coverages. In addiiior 
two projects being sponsored by ISO are speci 

designed to provide maximum amounts of info 

mation about the relative impact on claim cost 

various tort reforms, as well as other informatit 

that will supplement the discussions of public 

policymakers reviewing the industry’s recent 

performance.



Much of the information contained in this publica­

tion was extracted from the Report of the Statistical 
Information Advisory Committee to the NAIC Legal 

Liability Insurance (D) Task Force. ISO served as 

chairman of the Advisory Committee and the follow­
ing organizations participated in, and contributed 

to, the Advisory Committee efforts:

Alliance of American Insurers 
All-Industry Advisory Committee on Special Data 

Reporting 
American Academy of Actuaries 
American Association of Insurance Services 

American Insurance Association 

Employers Insurance of Wausau 
Independent Insurance Agents of America, Inc. 
National Association of Independent Insurers 

National Association of Professional Insurance 

Agents
National Association of Professional Surplus 

Lines Office, Ltd.

National Independent Statistical Service 

Nationwide Insurance Companies 
Reinsurance Association of America 

Risk and Insurance Management Society, Inc. 

State Farm Insurance Companies 

The Travelers Insurance Companies

January 1987



P r e p a r e d  f o r  H o u s e  J u d i c i a r y  
B y  Rep. Z a w a c k i  3 / 1 3 / 8 7

i ; 7 - -Js' <Q̂ '.'?r7: 
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S U P P O R T  f o r  a m e n d i n g  t h e  M c C a r r a n - F e r g u s o n  Act:

C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  

N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y  G e n e r a l s  

N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s  

N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  

U.S. P r e s i d e n t s :

- t h e  F o r d  A d m i n i s t r a t i o n  e x h a u s t i v e l y  s t u d i e d  t h e  
i n s u r a n c e  i n d u s t r y  a n d  c o n c l u d e d  t h a t  p r i c e  
c o m p e t i t i o n  i n  t h e  i n s u r a n c c e  i n d u s t r y ,  w i t h o u t  
M c C a r r a n  A c t  a n t i t r u s t  p r o t e c t i o n ,  w o u l d  b e  in 
t h e  p u b l i c  i n t e r e s t .

- s i m i l a r l y ,  P r e s i d e n t  C a r t e r ' s  N a t i o n a l  C o m m i s s i o n  
f o r  t h e  R e f o r m  o f  A n t i t r u s t  L a w s  a n d  P r o c e d u r e s ,  
c o m p o s e d  of  t h e  n a t i o n ' s  l e a d i n g  a n t i t r u s t  e x p e r t s  
c o n c l u d e d  18-2 t h a t  M c C a r r a n - F e r g u s o n 's b r o a d  
a n t i t r u s t  i m m u n i t y  s h o u l d  b e  r e p e a l e d .

- t h e  R e a g a n  A d m i n i s t r a t i o n  s u p p o r t s  r e p e a l  o f  t h e  
b r o a d  M c C a r r a n - F e r g u s o n  a n t i t r u s t  e x e m p t i o n ,  as 
F e d e r a l  T r a d e  C o m m i s s i o n  C h a i r m a n  D a n  O l i v e r  
r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  S e n a t e  C o m m e r c e  
C o m m i t t e e  i n  F e b r u a r y  1987.

(All t h e  a b o v e  n o t e d  f o r  s u p p o r t  h a s  d o c u m e n t a t i o n  t h a t  is 
in y o u r  file)
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M E M O R A N D U M  M a y  5, 1987

TO: R e p r e s e n t a t i v e  D a v e  D o n ley, C h a i r m a n
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J i m  Z a w a c k i

S U B J :  H J R  2 5

T h e  i n t e n t  of H J R  2 5  is to  s u p p o r t  e f f o r t s  in C o n g r e s s  to  
a m e n d  t h e  M c C a r r a n - F e r g u s o n  A c t  e n a c t e d  in 1945 w h i c h  e x e m p t s  
t h e  i n s u r a n c e  i n d u s t r y  f r o m  f e d e r a l  a n t i t r u s t  laws.

T h e  b r o a d  a n t i t r u s t  i m m u n i t y  e n j o y e d  b y  t h e  i n s u r a n c e  i n d u s t r y  
u n d e r  t h e  M c C a r r a n - F e r g u s o n  A c t  is b o t h  u n d e s i r a b l e  a n d  
u n n e c e s s a r y .  T h e  e x e m p t i o n  is u n d e s i r a b l e  b e cause, b y  
b l u n t i n g  s o m e  f o r m s  o f  c o m p e t i t i v e  b e h a v i o r ,  it d e n i e s  
c o n s u m e r s  t h e  b e s t  a r r a y  of i n s u r a n c e  s e r v i c e s  a t  t h e  l o w e s t  
p o s s i b l e  cost. T h e  e x e m p t i o n  is u n n e c e s s a r y  b e c a u s e  
a p p l i c a t i o n  of t h e  a n t i t r u s t  l a w s  is i n  n o  w a y  i n c o n s i s t e n t  
w i t h  e i t h e r  d e s i r a b l e  i n d u s t r y  c o o p e r a t i o n  or  e f f e c t i v e  s t a t e  
r e g u l a t i o n .

T h e r e  h a v e  b e e n  t w o  o b j e c t i o n s  r a i s e d  b y  t h e  i n s u r a n c e  
i n d u s t r y  t o  this r e s o l u t i o n .  One, it is a g r u e d  t h a t  s u p p o r t  
o f  H J R  25 w o u l d  r e m o v e  o r  s u b o r d i n a t e  t h e  p r i m a c y  o f  states' 
r e g u l a t o r y  role as r e g u l a t o r  of  t h e  i n d u s t r y .  T h i s  i s  n o t  so. 
H J R  25 w a s  d r a f t e d  t o  a d d r e s s  t h i s  c o n c e r n .  S e n a t o r  H o w a r d  
M e t z e n b a u m ,  the o r i g i n a l  s p o n s o r  of  t h e  federal l e g i s l a t i o n ,  
h a s  t e s t i f i e d  t h a t  h i s  i n t e n t  w a s  n o t  t o  a l t e r  s t a t e  
r e g u l a t o r y  primacy. T h e  S e n a t e  A n t i t r u s t  C o m m i t t e e  i n  
W a s h i n g t o n ,  D.C. h a s  m a d e  it c l e a r  t h a t  t h e r e  is n o  i n t e n t  to



a l t e r  t h e  p r i m a c y  of s t a t e  r e g u l a t o r y  a u t h o r i t y  over t h e  
i n d u s t r y .  Two, is t h e  a s s e r t i o n  t h a t  t h e  r e p e a l  of t h e  
a n t i t r u s t  e x e m p t i o n  w i l l  r e s t r i c t  i n f o r m a t i o n  p o o l i n g  t h a t  
a s s i s t s  t h e  i n d u s t r y  i n  a c c u r a t e l y  e s t i m a t i n g  h o w  m u c h  t h e y  
a r e  l i k e l y  t o  p a y  out i n  t h e  future. A g a i n ,  t h i s  is n o t  s o . 
H J R  25 s p e c i f i c a l l y  r e c o g n i z e s  t h e  n e e d  f o r  t h e  i n d u s t r y  to 
p o o l  a n d  a n a l y z e  the p a s t  c l a i m s  t h e y  h a v e  p aid; the m o r e  
c l a i m s  t h e y  c a n  analyze, t h e  m o r e  a c c u r a t e  t h e i r  e s t i m a t e s  of 
f u t u r e  p a y o u t s  will be.

I w a s  a s k e d  b y  the C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  t o  
i n t r o d u c e  t h i s  r e s o l u t i o n .  T h e  C o a l i t i o n  h a s  r e v i e w e d  t h x s  
i s s u e  c l o s e l y  a n d  d e t e r m i n e d  t h a t  i t  is in t h e  c o n s u m e r s ' b e s t  
i n t e r e s t s  t o  repeal t h i s  s p e c i a l  p r i v i l e g e  t o  the i n s u r a n c e  
i n d u s t r y .  T h e  C o a l i t i o n  h a s  f o u n d  t h a t  t h e r e  is st r o n g  
b i p a r t i s a n  s u p p o r t  to  a m e n d  t h e  M c C a r r a n - F e r g u s o n  Act a n d  t h a t  
t h e  p o s i t i o n  o f  the i n s u r a n c e  i n d u s t r y  t o  r e t a i n  this 
e x e m p t i o n  is n o t  l o g i c a l  o r  in  t h e  b e s t  i n t e r e s t s  of t h e  
c o n s u m e r .

T h a n k  you.
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P r o p o s a l s  h a v e  b e e n  s u b m i t t e d  in C o n g r e s s  t o  r e p e a l  o r  

m o d i f y  t h e  M c C a r r a n - F e r g u s o n  Act. T h i s  A c t  g i v e s  the 

i n s u r a n c e  i n d u s t r y  c e r t a i n  l i m i t e d  e x e m p t i o n s  f r o m  f e d e r a l  

a n t i t r u s t  laws.

H o w e v e r ,  s t a t e  a n d  f e d e r a l  a u t h o r i t i e s  w h o  i n v e s t i g a t e d  

t h e  c a u s e s  o f  t h e  r e c e n t  p r o b l e m s  i n  i n s u r a n c e  l i a b i l i t y  

m a r k e t s  g e n e r a l l y  a g r e e  t h a t  t h e  f a c t o r s  t h a t  p r e c i p i t a t e d  

t h e s e  p r o b l e m s  h a d  n o t h i n g  t o  d o  w i t h  a n t i t r u s t  l a w  

v i o l a t i o n s .  F e w  i n s u r a n c e  i n d u s t r y  o b s e r v e r s  b e l i e v e  t h a t  

r e p e a l  o r  m o d i f i c a t i o n  o f  t h e  M c C a r r a n - F e r g u s o n  A c t  w o u l d  

l e a d  t o  r e d u c t i o n s  in t h e  p r i c e  of  l i a b i l i t y  i n s u r a n c e  o r  to 

an  e x p a n s i o n  of  t h e  m a r k e t  w h e r e  c o v e r a g e  h a s  b e e n  d i f f i c u l t  

t o  o b t a i n .  R e p e a l  o f  t h e  A c t  w o u l d ,  h o w e v e r ,  c h a n g e  t h e  w a y  

t h e  i n s u r a n c e  i n d u s t r y  is r e g u l a t e d  b e c a u s e  i t  w o u l d  c r e a t e  

t h e  n e e d  f o r  a f e d e r a l  r e g u l a t o r y 's y s t e m .  T h i s  s y s t e m  w o u l d  

e i t h e r  e x i s t  s i d e - b y - s i d e  w i t h  the c u r r e n t  s t a t e  s y s t e m ,  

p r o d u c i n g  a d u a l  s y s t e m  of  r e g u l a t i o n  s i m i l a r  t o  b a n k i n g  

r e g u l a t i o n ,  o r  s u p e r s e d e  t h e  s t a t e  r e g u l a t o r y  s y s t e m  a n d  

e v e n t u a l l y  r e p l a c e  it. To  m a k e  any j u d g m e n t  as to w h e t h e r  

t h i s  c h a n g e  w o u l d  b e n e f i t  c o n s u m e r s ,  it is i m p o r t a n t  t o  

u n d e r s t a n d  t h e  p r o v i s i o n s  o f  t h e  M c C a r r a n - F e r g u s o n  A c t  a n d  

h o w  it  c a m e  t o  b e  e n a c t e d .

K e y  P r o v i s i o n s  o f  t h e  M c C a r r a n - F e r g u s o n  A c t

P u b l i c  L a w  79 : 1 5 ,  k n o w n  as t h e  M c C a r r a n - F e r g u s o n  A c t



a l t e r  i t s  s p o n s o r s  Sens. P a t r i c k  A n t h o n y  M c C a r r a n  of  N e v a d a  

a n d  H o m e r  F e r g u s o n  o f  M i c h i g a n ,  w a s  s i g n e d  i n t o  l a w  o n  M a r c h  

9, 1945.

T h e  M c C a r r a n - F e r g u s o n  A c t  w a s  d e s i g n e d  n o t  t o  f r e e  

i n s u r a n c e  c o m p a n i e s  f r o m  f e d e r a l  a n t i t r u s t  la w s  b u t  t o  

e n s u r e  t h e  p r e e m i n e n c e  o f  s t a t e  r e g u l a t i o n .  T h e  A c t  s p e a k s  

o f  c o n t i n u e d  s t a t e  r e g u l a t i o n  a n d  t a x a t i o n  o f  .the i n d u s t r y  

a s  L ^ i n g  in "the p u b l i c  i n t e r e s t . "  T h us, n o  a c t  o f  C o n g r e s s  

s h o u l d  b e  " c o n s t r u e d  to i n v a l i d a t e ,  i m p a i r ,  a n d  s u p e r s e d e  

a n y  l a w  e n a c t e d  b y  a n y  s t a t e  f o r  t h e  p u r p o s e  o f  r e g u l a t i n g  

t h e  b u s i n e s s  of  i n s u r a n c e ,  o r  w h i c h  i m p o s e s  a fee o r  t a x  

u p o n  s u c h  b u s i n e s s . "  F e d e r a l  a n t i t r u s t  la w s  o n l y  w o u l d  

a p p l y  "to t h e  e x t e n t  t h a t  s u c h  b u s i n e s s  is n o t  r e g u l a t e d  b y  

s t a t e  l aw." T h e  S h e r m a n  A c t  o f  1890, the c o r n e r s t o n e  o f  

U.S. a n t i t r u s t  law, w o u l d  a l w a y s  a p p l y  to c a s e s  i n v o l v i n g  

\ b o y c o t t ,  c o e r c i o n  o r  i n t i m i d a t i o n .

E a r l y  R u l i n g  A f f i r m s  P r e e m i n e n c e  o f  S t a t e  R e g u l a t i o n

S t a t e  g o v e r n m e n t s  h i s t o r i c a l l y  h a v e  r e g u l a t e d  t h e  

^insurance b u s i n e s s .  A l t h o u g h  s t a t e  r e g u l a t i o n  e v o l v e d  

s l o w l y ,  t h e  p r i m a c y  of s t a t e ,  as  o p p o s e d  t o  f e d e r a l ,  

r e g u l a t i o n  w a s  c o n f i r m e d  b y  a S u p r e m e  C o u r t  r u l i n g  in 1869, 

e a r l y  in  t h e  i n s u r a n c e  i n d u s t r y ' s  d e v e l o p m e n t .  T h e  

p r e c e d e n t - s e t t i n g  case, P a u l  vs. V i r g i n i a  75 U.S. (8 Wal l . )  

168 (1869) i n v o l v e d  a V i r g i n i a  s t a t u t e  t h a t  r e q u i r e d



o u t - o f - s t a t e  i n s u r a n c e  c o m p a n i e s  d o i n g  b u s i n e s s  i n  t h e  s t a t e  

t o  b e  l i c e n s e d .  S o m e  i n s u r e r s  a t  t h i s  t i m e  p r e f e r r e d  t h e  

u n i f o r m i t y  o f  f e d e r a l  r e g u l a t i o n  t o  t h e  g r o w i n g  d i v e r s i t y  o f  

s t a t e  r e g u l a t i o n  and, t o  p r o m o t e  t h e i r  c a u s e ,  t h e y  a r g u e d  

t h a t  t h e i r  a g e n t s ,  s p e c i f i c a l l y  a Mr. P a u l ,  s h o u l d  n o t  h a v e  

t o  o b t a i n  a l i c e n s e  to do  b u s i n e s s  i n  t h e  s t a t e  o f  V i r g i n i a .  

O n l y  C o n g r e s s  h a d  t h e  p o w e r  t o  r e g u l a t e  i n t e r s t a t e  c o m m e r c e ,  

t h e y  said.

T h e  p i v o t a l  i s s u e  w a s  w h e t h e r  i n s u r a n c e  c o u l d  b e  

c o n s i d e r e d  " c o m m e r c e "  w i t h i n  t h e  d e f i n i t i o n  o f  t h e  C o m m e r c e  

C l a u s e  o f  t h e  U.S. C o n s t i t u t i o n .  T h e  C o u r t  r u l e d  t h a t  t h e  

V i r g i n i a  s t a t u t e  w a s  n o t  u n c o n s t i t u t i o n a l  b e c a u s e  i n s u r a n c e  

" p o l i c i e s  a r e  s i m p l y  c o n t r a c t s  ... n o t  a r t i c l e s  o f  c o m m e r c e  

in a n y  p r o p e r  m e a n i n g  o f  t h e  w o r d . "

T h e  P a u l  vs. V i r g i n i a  r u l i n g ,  w h i c h  p l a c e d  i n s u r a n c e  

o u t s i d e  t h e  r e a l m  of  f e d e r a l  r e g u l a t i o n  o n  t h e  b a s i s  t h a t  

t h e  s a l e  o f  i n s u r a n c e  w a s  n o t  cojnmerce, r e m a i n e d  i n t a c t  f o r  

75 y e a r s .

R e v e r s a l  o f  D e c i s i o n  L e a d s  to M c C a r r a n - F e r g u s o n  A c t

Then, in  1944, in U.S. vs. S o u t h - E a s t e r n  U n d e r w r i t e r s  

A s s o c i a t i o n ,  322 U.S. 533 (1944), t h e  S u p r e m e  C o u r t  

o v e r t u r n e d  P a u l  vs. V i r g i n i a .  T h e  c a s e  i n v o l v e d  an 

i n d i c t m e n t  o f  S o u t h - E a s t e r n  U n d e r w r i t e r s  A s s o c i a t i o n  a n d  i t s  

m e m b e r  c o m p a n i e s  f o r  a l l e g e d  v i o l a t i o n s  o f  t h e  S h e r m a n  

A n t i t r u s t  Ac t .  E x p l a i n i n g  t h a t  t h e  s i z e  a n d  i m p o r t a n c e  of  

t h e  i n s u r a n c e  i n d u s t r y  h a d  g r o w n  i m m e n s e l y  s i n c e  1869 w h e n



P a u l  vs. V i r g i n i a  w a s  d e c i d e d ,  t h e  C o u r t  h e l d  t h a t  a n  

i n s u r e r  c o n d u c t i n g  a s u b s t a n t i a l  p o r t i o n  o f  its b u s i n e s s  

a c r o s s  s t a t e  l i n e s  w a s  i n d e e d  e n g a g e d  in  i n t e r s t a t e  

c o m m e r c e .  C o n g r e s s  h a d  n o t  i n t e n d e d  t o  e x e m p t  i n s u r e r s  f r o m  

a n t i t r u s t  laws, t h e  c o u r t  said.

T h e  S o u t h - E a s t e r n  U n d e r w r i t e r s  d e c i s i o n  a l a r m e d  t h e  

i n s u r a n c e  i n d u s t r y  as w e l l  as s t a t e  g o v e r n m e n t s .  S i n c e  t h e  

e a r l y  d a y s  o f  i n s u r a n c e ,  b o t h  i n s u r e r s  a n d  s t a t e  r e g u l a t o r s  

h a d  c o m e  t o  r e a l i z e  t h a t  s o m e  c o o p e r a t i o n  in  r a t e m a k i n g  w a s  

e s s e n t i a l  t o  p r e s e r v e  t h e  i n d u s t r y ' s  f i n a n c i a l  h e a l t h .

S m a l l  c o m p a n i e s  n e e d  to p a r t i c i p a t e  i n  d a t a - s h a r i n g  p r o g r a m s  

b e c a u s e  t h e y  l a c k  t h e  r e s o u r c e s  a n d  t h e  b r o a d  d a t a  b a s e  

n e e d e d  to  p r e d i c t  l o s s e s  a n d  e s t a b l i s h  a d e q u a t e  ra t e s .  So 

b y  1944, s e t t i n g  p r i c e s  in c o n c e r t ,  w i t h i n  a f r a m e w o r k  of  

s t a t e  r e g u l a t i o n  to p r e v e n t  a b u s e s ,  h a d  b e c o m e  a n  a c c e p t e d  

p r a c t i c e .

I n s u r e r s  n o w  f a c e d  t h e  p r o s p e c t  o f  a n t i t r u s t
l

p r o s e c u t i o n  f o r  r a t e m a k i n g  a c t i v i t i e s .  S t a t e  g o v e r n m e n t s  

a l s o  w o u l d  b e  a f f e c t e d  b y  t h e  S o u t h - E a s t e r n  U n d e r w r i t e r s  

d e c i s i o n .  T h e y  s t o o d  t o  l o s e  b o t h  t h e i r  d e v e l o p i n g  s y s t e m  

o f  s t a t e  r e g u l a t i o n  a n d  f u n d s  g e n e r a t e d  b y  t a x e s  o n  t h e  

i n s u r a n c e  i n d u s t r y .  T h e s e  f e a r s  w e r e  n o t  u n f o u n d e d .  

F o l l o w i n g  t h e  S o u t h - E a s t e r n  u n d e r w r i t e r s  r u l i n g ,  so m e  

i n s u r e r s  d i d  c h a l l e n g e  s t a t e  t a x  l a w s  i n  c o u r t .  T hus, b o t h  

t h e  s t a t e s  a n d  i n s u r a n c e  c o m p a n i e s  w e r e  s e e k i n g  a f e d e r a l  

r e m e d y  to  d e a l  w i t h  t h e  s i t u a t i o n .  W i t h i n  a y e a r  a f t e r  t h e  

S o u t h - E a s t e r n  U n d e r w r i t e r s  S u p r e m e  C o u r t  r u l i n g ,  C o n g r e s s  

p a s s e d  t h e  M c C a r r a n - F e r g u s o n  Act.



T h e  M c C a r r a n - F e r g u s o n  A c t  e s t a b l i s h e d  t h r e e  

r e q u i r e m e n t s  f o r  a n t i t r u s t  e x e m p t i o n  t o  a p p l y :  (1) t h e

a c t i v i t y  in  q u e s t i o n  m u s t  f a l l  w i t h i n  t h e  b u s i n e s s  o f  

i n s u r a n c e ;  (2) t h e  a c t i v i t y  m u s t  be  r e g u l a t e d  b y  s t a t e  law; 

a n d  (3) t h e  a c t i v i t y  m u s t  n o t  i n v o l v e  b o y c o t t ,  c o e r c i o n  o r  

i n t i m i d a t i o n .  T h e s e  b r o a d  r e q u i r e m e n t s ,  e s p e c i a l l y  t h e  

f i r s t  on e ,  h a v e  b e e n  t h e  s u b j e c t  o f  m u c h  l i t i g a t i o n .

S e v e r a l  c a s e s  r e a c h e d  t h e  S u p r e m e  C o u r t .  T h e  d e c i s i o n s  in 

t h e s e  a n d  o t h e r  c a s e s  c l a r i f y  a n d  d e f i n e  t h e  a r e a s  in w h i c h  

t h e  i n s u r a n c e  i n d u s t r y  h a s  i m m u n i t y  f r o m  f e d e r a l  a n t i t r u s t  

l a w s .

1) T h e  B u s i n e s s  o f  I n s u r a n c e : T h e  m e a n i n g  o f  t h e  t e r m

" b u s i n e s s  o f  i n s u r a n c e "  is c r u c i a l  in d e t e r m i n i n g  w h a t  

s p e c i f i c  a c t i v i t i e s  a r e  w i t h i n  t h e  s c o p e  of  t h e  M c C a r r a n  

e x e m p t i o n .  In  an  o f t e n - c i t e d  c a se, S E C  vs. N a t i o n a l  

S e c u r i t i e s ,  Inc. 393 U.S. 453 ( L 9 6 9 ) , t h e  S u p r e m e  C o u r t  

d e c l a r e d  t h a t  t h e  " b u s i n e s s  o f  i n s u r a n c e "  d o e s  n o t  e n c o m p a s s  

e v e r y  a c t i v i t y  t h a t  i n s u r e r s  e n g a g e  i n  b u t  r e v o l v e s  a r o u n d  

t h e  r e l a t i o n s h i p  b e t w e e n  i n s u r a n c e  c o m p a n i e s  a n d  t h e i r  

^ p o l i c y h o l d e r s .

T h e  c a s e  i n v o l v e d  an  A r i z o n a  l a w  w h i c h  g a v e  t h e  s t a t e ' s  

I n s u r a n c e  D i r e c t o r  t h e  a u t h o r i t y  to  a p p r o v e  m e r g e r s  b e t w e e n  

i n s u r a n c e  c o m p a n i e s .  T h e  S E C  w a n t e d  a p a r t i c u l a r  m e r g e r  

u n d o n e ,  c l a i m i n g  o n e  o f  t h e  c o m p a n i e s  h a d  f r a u d u l e n t l y
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o b t a i n e d  s t o c k h o l d e r s '  v o t e s .  T h e  c o m p a n y  a r g u e d  t h e  S E C  

h a d  n o  j u r i s d i c t i o n .  T h e  S u p r e m e  C o u r t  r u l e d  s t a t e  

r e g u l a t i o n  o f  t h e  r e l a t i o n s h i p  b e t w e e n  an  i n s u r a n c e  c o m p a n y  

a n d  i t s  s t o c k h o l d e r s  w a s  n o t  i n c l u d e d  in t h e  " b u s i n e s s  o f  

i n s u r a n c e . "

M o r e  r e c e n t  U.S. S u p r e m e  C o u r t  c a s e s  h a v e  s e t  f o r t h  a 

t h r e e - p r o n g  t e s t  f o r  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  t h e  

" b u s i n e s s  o f  i n s u r a n c e "  f o r  p u r p o s e s  o f  t h e  M c C a r r a n  A c t  

e x e m p t i o n .  In G r o u p  L i f e  & H e a l t h  I n s u r a n c e  C o m p a n y  vs. 

R o y a l  D r u g , 440 U. S .  205 (1979), t h e  C o u r t  f o c u s e d  o n  t w o  

e l e m e n t s  i n  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  t h e  " b u s i n e s s  o f  

i n s u r a n c e " :  (1) t h e  s p r e a d i n g  a n d  u n d e r w r i t i n g  o f  r i sk; a n d

(2) a d i r e c t  c o n n e c t i o n  w i t h  t h e  c o n t r a c t u a l  r e l a t i o n s h i p  

b e t w e e n  t h e  i n s u r e r  a n d  i n s u r e d .

T h e  R o y a l  D r u g  a c t i o n  w a s  b r o u g h t  b y  18 i n d e p e n d e n t  

p h a r m a c i e s  a g a i n s t  B l u e  S h i e l d  o f  T e x a s  a n d  t h r e e  p h a r m a c i e s  

t h a t  h a d  e n t e r e d  i n t o  agreements' to  k e e p  d o w n  t h e  p r i c e  of  

d r u g s .  T h e  S u p r e m e  C o u r t  r u l e d  t h a t  B l u e  C r o s s ' s  a g r e e m e n t s  

t o  f i x  d r u g  p r i c e s  d i d  n o t  i n v o l v e  u n d e r w r i t i n g  o r  s p r e a d i n g  

o f  r i s k  and, t h e r e f o r e ,  d i d  n o t  c o m e  w i t h i n  t h e  b u s i n e s s  of  

i n s u r a n c e .•k

I n  U n i o n  L i f e  I n s u r a n c e  C o m p a n y  vs. P i r e n o , 458 U.S.

119 (1982), w h i c h  i n v o l v e d  t h e  u s e  o f  a p e e r  r e v i e w  

c o m m i t t e e  t o  a s s e s s  t h e  n e c e s s i t y  of  t r e a t m e n t  a n d  t h e  

r e a s o n a b l e n e s s  o f  m e d i c a l  f e e s  s u b m i t t e d  b y  c l a i m a n t s ,  t h e  

S u p r e m e  C o u r t  a d d e d  t h e  t h i r d  p r o n g ,  n a m e l y ,  t h a t  the 

a n t i c o m p e t i t i v e  p r a c t i c e  m u s t  b e  l i m i t e d  t o  e n t i t i e s  w i t h i n  

t h e  i n s u r a n c e  i n d u s t r y ,  t h u s  n a r r o w i n g  t h e  M c C a r r a n - F e r g u s o n



e x e m p t i o n  a n d  o p e n i n g  t h e  d o o r  f o r  a n y  a g r e e m e n t  b e t w e e n  an 

i n s u r a n c e  c o m p a n y  a n d  a t h i r d  p a r t y  o u t s i d e  t h e  i n d u s t r y  to 

b e  s c r u t i n i z e d  f o r  v i o l a t i o n  o f  a n t i t r u s t  laws.

2) R e g u l a t e d  b y  S t a t e  L a w : W h i l e  c o u r t s  h a v e  t e n d e d  to

n a r r o w  t h e  s c o p e  o f  w h a t  is m e a n t  b y  t h e  " b u s i n e s s  of 

i n s u r a n c e "  u n d e r  M c C a r r a n - F e r g u s o n ,  c o u r t  i n t e r p r e t a t i o n s  

h a v e  b e e n  m o r e  l i b e r a l  i n  d e c i d i n g  w h a t  k i n d  o f  s t a t e  

r e g u l a t i o n  p r o v i d e s  i m m u n i t y  f r o m  f e d e r a l  laws. In g e n e r a l ,  

c o u r t s  w i l l  n o t  i n q u i r e  i n t o  t h e  a c t u a l  e f f e c t i v e n e s s  of 

s t a t e  l a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  i n s u r a n c e  i n d u s t r y .

T h e  S u p r e m e  C o u r t ,  in F T C  vs. N a t i o n a l  C a s u a l t y  C o . ,

357 U.S. 560 (1958) , d e c i d e d  t h a t  if a s t a t e  h a d  a n y  

a p p r o p r i a t e  l e g i s l a t i o n  a n d  a u t h o r i z e d  a d m i n i s t r a t i v e  

e n f o r c e m e n t ,  it w a s  r e g u l a t i n g  w i t h i n  t h e  m e a n i n g  o f  

M c C a r r a n - F e r g u s o n .  A t  i s s u e  w a s  w h e t h e r  t h e  F T C  c o u l d  o r d e r  

i n s u r a n c e  c o m p a n i e s  l i c e n s e d  i n  a s t a t e  t o  s t o p  c e r t a i n  

a d v e r t i s i n g  p r a c t i c e s  e v e n  t h o u g h  t h e  s t a t e  h a d  e n a c t e d  

l e g i s l a t i o n  p e r t a i n i n g  t o  u n f a i r  a d v e r t i s i n g  b y  i n s u r e r s .

T h e  c o u r t  r u l e d  t h e  e x i s t i n g  r e g u l a t i o n  s u f f i c i e n t  t o  

t r i g g e r  i m m u n i t y  f r o m  f e d e r a l  a c t i o n  w i t h o u t  r e g a r d  t o  the 

e f f e c t i v e n e s s  o f  t h e  r e g u l a t i o n .

T h e  c o u r t  d i d  d r a w  a l i ne, h o w e v e r ,  i n  F T C  vs.

T r a v e l e r s  H e a l t h  A s s o c i a t i o n  362 U.S. 293 (1960) w h e n  c a l l e d  

u p o n  t o  d e t e r m i n e  w h e t h e r  a s t a t e ' s  r e g u l a t i o n  o f  its 

d o m i c i l e d  c o m p a n i e s '  a d v e r t i s i n g  a c t i v i t i e s  i n  o t h e r  s t a t e s  

w a s  s u f f i c i e n t  r e g u l a t i o n  to  i n v o k e  M c C a r r a n  i m m u n i t y  f r o m  

t h e  FTC. I n  t h e  T r a v e l e r s  c a s e  t h e  F T C  i s s u e d  a c e a s e  a n d



d e s i s t  o r d e r  to  p r o h i b i t  a c o m p a n y  l i c e n s e d  o n l y  in N e b r a s k a  

a n d  V i r g i n i a  f r o m  m a k i n g  d e c e p t i v e  s t a t e m e n t s  in c i r c u l a r s  

s o l i c i t i n g  m a i l - o r d e r  i n s u r a n c e  b u s i n e s s  f r o m  c u s t o m e r s  in 

o t h e r  s t a t e s .

T h e  S u p r e m e  C o u r t  s t a t e d  t h a t  r e g u l a t i o n  m e a n t  

r e g u l a t i o n  b y  t h e  s t a t e  in w h i c h  t h e  a c t i v i t y  is p r a c t i c e d  

a n d  h a s  its i m p a c t .  T h e  C o u r t  w a s  n o t  w i l l i n g  to a l l o w  t h e  

r e g u l a t o r y  a c t i v i t i e s  o f  a f e w  s t a t e s  to  i n v o k e  M c C a r r a n  

i m m u n i t y  f o r  t h e  a c t i v i t y  in a l l  o t h e r  states.'

3) B o y c o t t ,  C o e r c i o n  o r  I n t i m i d a t i o n : A s  m e n t i o n e d

e a r l i e r ,  o n e  o f  t h e  m o r e  i m p o r t a n t  a r e a s  o f  a n t i t r u s t  

i m m u n i t y  p e r t a i n s  t o  t h e  i n d u s t r y ' s  p r a c t i c e  o f  p o o l i n g  a n d  

s h a r i n g  i n f o r m a t i o n  o n  l o s s e s  a s s o c i a t e d  w i t h  v a r i o u s  t y p e s  

o f  i n s u r a n c e  c o v e r a g e s .  T h i s  s h a r i n g  o f  d a t a  e n a b l e s  

c o m p a n i e s  to m a k e  s t a t i s t i c a l l y  v a l i d  p r e d i c t i o n s  o f  f u t u r e  

l o s s e s ,  c h a r g e  a d e q u a t e  r a t e s  a n d  m a i n t a i n  r e a l i s t i c  

r e s e r v e s .  T h e  u s e  o f  i n d u s t r y - w i d e  d a t a  t o  d e v e l o p  a d v i s o r y

i
r a t e s ,  s h a r e d  l o s s  e x p e r i e n c e ,  s t a n d a r d i z e d  c o n t r a c t  f o r m s  

a n d  s h a r e d  u n d e r w r i t i n g  are e s s e n t i a l  e l e m e n t s  of  t h e  

b u s i n e s s  o f  i n s u r a n c e  w h i c h  c o u l d  r u n  a f o u l  o f  a n t i t r u s t  

s t a t u t e s  w i t h o u t  M c C a r r a n - F e r g u s o n  i m m u n i t y .

G e n e r a l l y  t h e  c o u r t s  h a v e  a p p l i e d  t h e  b o y c o t t ,  c o e r c i o n  

o r  i n t i m i d a t i o n  p r o v i s i o n  t o  t h r e e  t y p e s  o f  a c t i v i t i e s :  t h e

e x c l u s i o n  o f  n o n c o n f o r m i n g  c o m p e t i t o r s  f r o m  t h e  m a r k e t ,  

t i e - i n  sal e s ,  a n d  c o n c e r t e d  r e f u s a l s  to deal.

A  l a n d m a r k  c a s e  i n  t h i s  a r e a  w a s  St. P a u l  F i r e  a n d  

M a r i n e  I n s u r a n c e  Co. vs. B a r r y  438 U.S. 541 (1978) w h e r e  the



S u p r e m e  C o u r t  f o u n d  c e r t a i n  t y p e s  o f  r i s k  s e l e c t i o n  

p r a c t i c e s  c o u l d  c o n s t i t u t e  c o n c e r t e d  r e f u s a l s  t o  d e al. T h e  

C o u r t  a l s o  s t a t e d  t h a t  v i c t i m s  of  s u c h  p r a c t i c e s  n e e d  n o t  b e  

l i m i t e d  to  i n s u r a n c e  e n t i t i e s ,  s u b s t a n t i a l l y  b r o a d e n i n g  t h e  

b o y c o t t  e x c e p t i o n .  St. P a u l  h a d  a n n o u n c e d  t h a t  it w o u l d  n o t  

r e n e w  m e d i c a l  m a l p r a c t i c e  p o l i c i e s  c o v e r i n g  c l a i m s  o c c u r r i n g  

d u r i n g  t h e  t e r m  o f  a p o l i c y  b u t  r e p o r t e d  a f t e r  t h e  p o l i c y  

e x p i r e d .  O t h e r  c o m p a n i e s  w e r e  a l l e g e d  t o  h a v e  r e f u s e d  to 

w r i t e  t h e  b u s i n e s s  a n d  B a r r y  c l a i m e d  t h a t  h i s  a l l e g a t i o n s  o f  

a c o l l e c t i v e  e f f o r t  o f  r e f u s a l  t o  d e a l  s h o u l d  b e  o u t s i d e  o f  

M c C a r r a n  i m m u n i t y .  T h e  S u p r e m e  C o u r t  h e l d  t h a t  t h e  a l l e g e d  

c o n d u c t  o f  t h e  m a l p r a c t i c e  i n s u r e r s  w o u l d ,  if p r o v e n ,  

c o n s t i t u t e  a b o y c o t t  a n d  t h e  M c C a r r a n - F e r g u s o n  e x e m p t i o n ,  

t h e r e f o r e ,  d i d  n o t  apply.

A  l o w e r  co u r t ,  in F r y  vs. J o h n  H a n c o c k  M u t u a l  L i f e  Ins. 

C o . , 355 F. Supp. 1151 (D.C. Tex. 1973) d e c l i n e d  t o  g i v e  

t i e - i n s  a n t i t r u s t  i m m u n i t y .  T h e  c o m p a n y  h a d  b e e n  r e q u i r i n g

i
t h o s e  w h o  a p p l i e d  for l o a n s  to  a l s o  p u r c h a s e  li f e  i n s u r a n c e  

f r o m  t h e  i n s u r e r .  T h e  c o u r t  r u l e d  t h a t  f e d e r a l  r e g u l a t i o n  

is a p p l i c a b l e  to t h e  s a l e  of i n s u r a n c e  t i e d  in t o  f a r m  

l o a n s .

T h e s e  c o u r t  c a s e s  e x e m p l i f y  t h e  m o s t  p r e v a l e n t  t y p e s  of  

d i s p u t e s .  O t h e r  c a s e s  h a v e  t e n d e d  t o  r e f i n e  t h e s e  t h r e e  

areas.



COMMITTEE: Government Operations & Regulation

TYPE OF POLICY: Consent

The adequacy and contents of property and casualty insurance data has 

come under increasingly serious scrutiny as state legislatures have attempted 

to resolve problems w U h  affordable and available liability insurance.

To address this matter, several state legislatures have recently enacted 

legislation substantially expanding the data which insurers must submit when 

seeking rate changes. These actions demonstrate how insufficient the 

information necessary to evaluate rate requests is and how uneven the 

collection and utilization of appropriate data appears to be. Most annual 

reports submitted to state insurance commissioners appear to be inadequate.

Many insurers operate on an interstate basis. State regulation ought to 

ensure that rates are developed with sufficient and relevant background 

information. Rates do affect availability. Appropriate data can demonstrate 

relationships between the civil justice system and the costs for obtaining 

property and casualty insurance.

To ensure that adequate and comprehensive data is made available • 

regularly, NCSL believes that Congress should, enact legislation compelling the 

annual submission, to the appropriate federal agency, of data that includes, 

but is not limited to, the following: (a) premiums earned and written; (b)

total claims paid regarding judicial dispositions, settlements and 

administrative/legal costs; (c) reserves; (d) individual classifications of 

business where premiums have increased/decreased the previous year; and (e) 

investment income. This data shall be submitted by classification of business 

and be completed on a national aggregate and individual state aggregate basis. 

State collection of insurance data and annual financial reporting requirements 

shall not be prohibited by any federal legislation. All data collected
i

nationally by an appropriate federal agency shall be disseminated to the

*
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I

R E P E A L IN G  T H E  IN S U R A N C E  IN D U S T R Y ’ S 
E X E M P T IO N  F R O M  T H E  A N T IT R U S T  L A W S

W H E R E A S ,  T h e  S h e r m a n  A c t ,  t h e  C l a y t o n  A c t ,  a n d  d e c i s i o n a l  
l a w  p r e s c r i b e  t h e  a p p r o p r i a t e  s t a n d a r d s  o f  c o n d u c t  for
c o m p e t i n g  b u s i n e s s e s  a n d  f o r  i n d i v i d u a l  f i r m s  a c q u i r i n g  and
e x e r c i s i n g  m a r k e t  p o w e r  in t h e  U n i t e d  S t a t e s ;  a n d

W H E R E A S ,  t h o s e  l a w s  p r o h i b i t  a c t i v i t i e s  in r e s t r a i n t  of
t r a d e  t h a t  h a v e  r e p e a t e d l y  b e e n  s h o w n  to b e  h a r m f u l  to the 
e c o n o m y  a n d  i n j u r i o u s  to c o n s u m e r s ;  a n d

W H E R E A S ,  in 1 944, t h e  S u p r e m e  C o u r t  d e t e r m i n e d ,  i n  U n i t e d  
S t a t e s  v. S o u t h - E a s t e r n  U n d e r w r i t e r s  A s s o c i a t i o n ,  3 2 2  U.S. 533, 
t h a t  t h e  b u s i n e s s  of i n s u r a n c e  c o n s t i t u t e s  c o m m e r c e  w i t h i n  the 
s c o p e  of t h e  a n t i t r u s t  laws; a n d

W H E R E A S ,  in 1 9 4 5 ,  C o n g r e s s ,  a p p r e h e n s i v e  a b o u t  t h e  e f f e c t  
o f  S o u t h - E a s t e r n  U n d e r w r i t e r s  o n  t h e  p o w e r s  o f  s t a t e s  to t a x  
a n d  r e g u l a t e  i n s u r a n c e ,  a d o p t e d  t h e  M c C a r r a n - F e r g u s o n  A c t  (15 
U . S . C .  s e c t i o n s  1 0 1 1 - 1 0 1 5 ) ,  g r a n t i n g  t h e  i n s u r a n c e  i n d u s t r y  
b r o a d  e x e m p t i o n  f r o m  m o s t  p r o v i s i o n s  o f  t h e  S h e r m a n  a n d  C l a y t o n  
A c t s ,  i n c l u d i n g  t h e  p r o s c r i p t i o n s  a g a i n s t  s u c h  a n t i c o m p e t i t i v e  
p r a c t i c e s  as p r i c e - f i x i n g ,  a g r e e m e n t s  n o t  to c o m p e t e ,  
m o n o p o l i z a t i o n ,  m e r g e r s  of d o m i n a n t  f i r m s ,  t y i n g  a g r e e m e n t s ,  
a n d  a w i d e  r a n g e  of  o t h e r  c o n d u c t  t h a t  is u n l a w f u l  for n e a r l y  
e v e r y  f i r m  o u t s i d e  t h e  i n s u r a n c e  i n d u s t r y ;  and

W H E R E A S ,  s u b s e q u e n t  d e v e l o p m e n t s  in a n t i t r u s t  law, 
p a r t i c u l a r l y  e v o l u t i o n  of t h e  s t a t e - a c t i o n  d o c t r i n e ,  h a v e  m a d e  
it c l e a r  t h a t  n o t h i n g  in t h e  S h e r m a n  a n d  C l a y t o n  A c t s  w o u l d  
h i n d e r  t h e  e x e r c i s e  of t r a d i t i o n a l  s t a t e  p o w e r s  of t a x a t i o n  and 
r e g u l a t i o n ,  i n c l u d i n g  p r i c e - r e g u l a t i o n ,  m a k i n g  t h e  a n t i t r u s t  
i m m u n i t y  of t h e  M c C a r r a n - F e r g u s o n  A c t  u n n e c e s s a r y  for the 
p u r p o s e s  t h a t  o r i g i n a l l y  m o t i v a t e d  C o n g r e s s  to e n a c t  it; and

W H E R E A S ,  it is a l s o  c l e a r  t h a t  n o t h i n g  in t h e  a n t i t r u s t  
l a w s  p r o h i b i t s  i n s u r e r s  f r o m  s h a r i n g  i n f o r m a t i o n  o n  l o s s e s  in 
o r d e r  to p r i c e  t h e i r  p r o d u c t ,  o r  f r o m  e n g a g i n g  in r e i n s u r a n c e  
a n d  o t h e r  r.isk-sharing a r r a n g e m e n t s  c o m m o n  to t h e  i n d u s t r y ,  
m a k i n g  t h e  a n t i t r u s t  i m m u n i t y  of  t h e  M c C a r r a n - F e r g u s o n  A c t  
u n n e c e s s a r y  to t h e  l e g i t i m a t e  n e e d s  of t h e  i n s u r a n c e  i n d u s t r y ;  
a n d



W H E R E A S ,  t h e  i n s u r a n c e  i n d u s t r y  is c r i t i c a l  to t h e  
n a t i o n a l  e c o n o m y ,  w i t h  A m e r i c a n s  p a y i n g  o v e r  $ 1 4 0  b i l l i o n  p e r  
y e a r  in p r e m i u m s  o n  p r o p e r t y / c a s u a l t y  i n s u r a n c e  alo n e ,  a n d  w i t h  
i n s u r a n c e  b e i n g  a n e c e s s i t y  for m a n y  e n t e r p r i s e s ;  and

W H E R E A S ,  s e r i o u s  q u e s t i o n s  h a v e  b e e n  r a i s e d  a b o u t  t h e  
c u r r e n t  c r i s i s  in l i a b i l i t y  i n s u r a n c e  a n d  w h e t h e r  it m a y  h a v e  
b e e n  f o s t e r e d  b y  t h e  i n d u s t r y ‘s a n t i t r u s t  e x e m p t i o n ;

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D ,  t h a t  t h e  N a t i o n a l  
A s s o c i a t i o n  of  A t t o r n e y s  G e n e r a l ,  r e a f f i r m i n g  i t s  c o m m i t m e n t  to 
t h e  h i s t o r i c  r i g h t  o f  t h e  s t a t e s  t o  r e g u l a t e  a n d  to t a x  
i n s u r a n c e  a n d  its c o m m i t m e n t  to the i m p o r t a n c e  of t h e  a n t i t r u s t  
l a w s  to f r e e  a n d  c o m p e t i t i v e  m a r k e t s ,  u r g e s  t h e  C o n g r e s s  of t h e  
U n i t e d  S t a t e s  to r e p e a l  t h e  s p e c i a l  i m m u n i t y  f r o m  t h e  a n t i t r u s t  
l a w s  g r a n t e d  to t h e  i n s u r a n c e  i n d u s t r y  a n d  to s u b j e c t  i n s u r a n c e  
c o m p a n i e s  to  t h e  r u l e s  of t h e  c o m p e t i t i v e  m a r k e t p l a c e  
a p p l i c a b l e  to o t h e r  f i r m s ;  a n d

B E  I T  F U R T H E R  R E S O L V E D ,  t h a t  t h e  A s s o c i a t i o n  a u t h o r i z e s  
its E x e c u t i v e  D i r e c t o r  a n d  G e n e r a l  C o u n s e l  to m a k e  t h e s e  v i e w s  
k n o w n  t o  t h e  C o n g r e s s ,  t h e  A d m i n i s t r a t i o n ,  a n d  o t h e r  i n t e r e s t e d  
p a r t i e s .
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F A C T  S H E E T  O N  M c C A R R A N - F E R G U S O N

I . T h e  M c C a r r a n - F e r g u s o n  Act, e n a c t e d  in 1945, e x e m p t s  t h e  
i n s u r a n c e  i n d u s t r y  f r o m  t h e  a n t i t r u s t  laws a n d  t h u s  a l l o w s  i n s u r a n c e  
c o m p a n i e s  t o  fix p r i c e s . T h e r e  is an e x c e p t i o n  t o  t h e  e x e m p t i o n  for 
b o y c o t t s ,  c o e r c i o n  a n d  i n t i m i d a t i o n  —  a g r e e m e n t s  a m o n g  i n s u r e r s  t o  
r e f u s e  to w r i t e  i n s u r a n c e  at a n y  p r i c e  t h e r e f o r e  can be  a n d  h a v e  b e e n  
p r o s e c u t e d .  S e e , e . g ., S t a t e  o f  W e s t  V i r g i n i a  ex. r e l . B r o w n  v. St. 
Paul F i r e  a n d  M a r i n e  I n s u r a n c e  C o ., Civ. No. 8 6 - C - 1 4 0 0 ,  K a n a w h a  Cty. 
Circ. Ct. (W. V a . , f i l e d  Apr. 14, 1986); " D a y  c a r e  c e n t e r s  fi l e  
i n s u r a n c e  su i t , "  T h e  D e n v e r  Post, Jan. 17, 1986, at B-l. O n  t h e  o t h e r  
hand, a g r e e m e n t s  a m o n g  i n s u r e r s  t o  r a i s e  t h e i r  r a t e s  in c o n c e r t  a r e  
n o t  s u b j e c t  t o  a n t i t r u s t  p r o s e c u t i o n .  In o t h e r  i n d u s t r i e s  s u c h  
a g r e e m e n t s  a r e  f e l o n i e s  p u n i s h a b l e  b y  t h r e e  y e a r s  in jail.

I I . B e c a u s e  o f  t h e  M c C a r r a n - F e r g u s o n  Act, r a t e s  for w o r k e r s  
c o m p e n s a t i o n  i n s u r a n c e  a r e  f i x e d : t h e  N a t i o n a l  C o u n c i l  on
C o m p e n s a t i o n  I n s u r a n c e ,  t h e  r a t e  m a k i n g  o r g a n i z a t i o n  t o  w h i c h  all 
w o r k e r s  c o m p e n s a t i o n  i n s u r e r s  belo n g ,  r e q u i r e s  its m e m b e r  t o  a d h e r e  
t o  t h e  r a t e s  it i s s ues. C o n s t i t u t i o n  o f  N a t i o n a l  C o u n c i l  on 
C o m p e n s a t i o n  I n s u r a n c e ,  Art. V I I  (3)(c). T h e  I n s u r a n c e  S e r v i c e s  
Office, t h e  r a t e - m a k i n g  o r g a n i z a t i o n  for l i a b i l i t y  i n s u rers, d o e s  not 
e x p r e s s l y  r e q u i r e  its m e m b e r s  t o  a d h e r e  to its r a t e s  b u t  r a t h e r  
i s s u e s  " a d v i s o r y "  rates. Yet, as a p r a c t i c a l  m a t ter, this " a d v i s o r y "  
r a t e  is f r e q u e n t l y  a d h e r e d  to. See N a t i o n a l  U n d e r w r i t e r ,  Sept. 6, 
1985, at 82 ("what h a s  o c c u r r e d  ... is a r e t u r n  to  b a s i c  ISO r a t i n g

" ̂• • • • /

III. T h e r e  h a s  t r a d i t i o n a l l y  b e e n  b i - p a r t i s a n  s u p p o r t  for p r o h i b i t i n g  
p r i c e - f i x i n g  b y  i n s u r a n c e  c o m p a n i e s . For e x a m p l e ,  t h e  Fo r d  
A d m i n i s t r a t i o n  e x h a u s t i v e l y  s t u d i e d  t h e  i n s u r a n c e  i n d u s t r y  and 
c o n c l u d e d  t h a t  p r i c e  c o m p e t i t i o n  in t h e  i n s u r a n c e  indus t r y ,  w i t h o u t  
M c C a r r a n  A c t  a n t i t r u s t  p r o t e c t i o n ,  w o u l d  b e  in t h e  p u b l i c  i n t e r e s t .  
U.S. Dept, of J u s t i c e ,  T h e  P r i c i n g  and M a r k e t i n g  of I n s u r a n c e ,  at 
v i i i  (1977). S i m i l a r l y ,  in 1979 P r e s i d e n t  C a r t e r ' s  N a t i o n a l  
C o m m i s s i o n  for t h e  R e f o r m  of  A n t i t r u s t  L a w s  a n d  P r o c e d u r e s ,  c o m p o s e d  
o f  the n a t i o n ' s  l e a d i n g  a n t i t r u s t  e x perts, c o n c l u d e d  18-2 that 
M c C a r r a n - F e r g u s o n 's b r o a d  a n t i t r u s t  i m m u n i t y  s h o u l d  b e  r e p e a l e d .  In 
its s t e a d  t h e  C o m m i s s i o n  r e c o m m e n d e d  n a r r o w l y  d r a w n  l e g i s l a t i o n  to 
a f f i r m  t h e  l a w f u l n e s s  of a l i m i t e d  n u m b e r  of e s s t e n t i a l  c o l l e c t i v e  
a c t i v i t i e s .  T h e  R e a g a n  a d m i n i s t r a t i o n  a l s o  s u p p o r t s  r e p e a l  o f  the 
b r o a d  M c C a r r a n - F e r g u s o n  a n t i t r u s t  e x e m p t i o n ,  as F e d e r a l  T r a d e  
C o m m i s s i o n  C h a i r m a n  D a n  O l i v e r  r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  S e n a t e  
C o m m e r c e  C o m m i t t e e .



IV. I n s u r a n c e  c o m p a n i e s  c o u l d  c o n t i n u e  t o  po o l  d a t a  w i t h o u t  M c C a r r a n -  
F e r g u s o n  p r o t e c t i o n .

B e c a u s e  m o s t  i n s u r e r s  h a v e  n o t  p a i d  e n o u g h  cl a i m s  in t h e  p a s t  to 
a c c u r a t e l y  e s t i m a t e  h o w  m u c h  t h e y  are l i k e l y  t o  p a y  o u t  in t h e  
future, t h e y  d o  n e e d  to g e t  t o g e t h e r  to  p o o l  a n d  a n a l y z e  t h e  p a s t  
c l a i m s  t h e y  h a v e  p a i d  —  t h e  m o r e  p a i d  c l a i m s  t h e y  can an a l y z e ,  the 
m o r e  a c c u r a t e  t h e i r  e s t i m a t e s  o f  t h e i r  f u t u r e  p a y o u t s  w i l l  be. 
H o w e v e r ,  the j o int c o l l e c t i o n  a n d  d i s s e m i n a t i o n  of p a s t  c o s t  d a t a  
do e s  not v i o l a t e  t h e  a n t i t r u s t  laws. See U.S. Dept, o f  J u s t i c e ,  T h e  
P r i c i n g  and M a r k e t i n g  of I n s u r a n c e  91-118, a n d  c a s e s  t h e r e i n  cited. 
A n d  if i n s u r e r s  t r u l y  h a v e  d o u b t s  a b o u t  t h e  l e g a l i t y  o f  p o o l i n g  loss 
d a t a  u n d e r  t h e  a n t i t r u s t  laws C o n g r e s s  can e x p r e s s l y  l e g a l i z e  such 
p o o l i n g  w i t h o u t  a l s o  l e g a l i z i n g  p r i c e - f i x i n g ,  as the M c C a r r a n  Act 
does.

V. S t a t e  r e g u l a t i o n  o f  i n s u r a n c e  can - a n d  s h o u l d  - b e  p r e s e r v e d  
w i t h  t h e  M c C a r r a n - F e r g u s o n  A c t  r e p e a l e d .  In fact, the t w o  l e a d i n g  
o r g a n i z a t i o n s  o f  s t a t e  o f f i c i a l s  —  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t ate 
L e g i s l a t u r e s  a n d  t h e  N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s - G e n e r a l  —  
h a v e  b o t h  p a s s e d  r e s o l u t i o n s  c a l l i n g  for M c C a r r a n  repeal. W i t h  
M c C a r r a n - F e r g u s o n  r e p e a l e d ,  t h e  s t a t e s  w o u l d  c o n t i n u e  t o  r e g u l a t e  the 
i n s u r a n c e  i n d u s t r y ;  t h e  f e d e r a l  g o v e r n m e n t  w o u l d  n o t  r e g u l a t e  the 
i n s u r a n c e  i n d u s t r y .  As t h e  N A A G  put it, r e p e a l i n g  M c C a r r a n - F e r g u s o n  
w o u l d  s i m p l y  " s u b j e c t  i n s u r a n c e  c o m p a n i e s  to the r u les of the 
c o m p e t i t i v e  m a r k e t p l a c e  a p p l i c a b l e  t o  o t h e r  f i r m s . "  N A A G  R e s o l u t i o n  
I, R e p e a l i n g  t h e  I n s u r a n c e  I n d u s t r y ' s  E x e m p t i o n  F r o m  t h e  A n t i t r u s t  
Laws. (June 1986).

V I . M u c h  of t h e  i n s u r a n c e  i n d u s t r y  is w i l l i n g  t o  li v e  w i t h o u t  
M c C a r r a n - F e r g u s o n  a n t i t r u s t  i m m u n i t y . For example, the n e w  p r e s i d e n t  
o f  the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  R o b e r t  V a g ley, t o l d  the 
J o u r n a l  o f  C o m m e r c e  t h a t  t h e  i n d u s t r y  w a s  w i l l i n g  to c o n s i d e r  m a k i n g  
c h a n g e s  in M c C a r r a n - F e r g u s o n .  A n d  in 1979, S t a t e  F a r m  I n s u r a n c e  Co. 
s u p p o r t e d  a b i l l  t h a t  w o u l d  s u b s t a n t i a l l y  cut b a c k  on M c C a r r a n  
a n t i t r u s t  i m m u n i t y , . A l l s t a t e  a n d  s e v e r a l  o t h e r  i n s u r a n c e  c o m p a n i e s  
h a v e  a l s o  i n d i c a t e d  t h a t  t h e y  a r e  w i l l i n g  t o  li v e  w i t h o u t  M c C a r r a n .
In short, the i n d u s t r y ' s  o p p o s i t i o n  t o  t h e  M c C a r r a n - F e r g u s o n  
e x e m p t i o n  is p r o b a b l y  b a s e d  m o r e  on its t r a d i t i o n a l  o p p o s i t i o n  to 
c h a n g e  t h a n  a n y t h i n g  else.

2
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R e p r e s e n t a t i v e  J im  Z a w a c k i  
PO Box V
J u n e a u ,  A l a s k a  99811

March 24, 1987

R e p r e s e n t a t i v e  Z a w a c k i ,

T h i s  i s  t o  c o n f i r m  o u r  r e q u e s t  t h a t  you  c a u s e  t o  ha ve  i n t r o d u c e d  a 
House J o i n t  R e s o l u t i o n  i n  s u p p o r t  o f  e f f o r t s  by  C o n g r e s s  t o  amend 
t h e  M c C a r r a n - F e r g u s o n  A c t ,  w h i c h  e x e m p ts  t h e  i n s u r a n c e  i n d u s t r y  
f r o m  f e d e r a l  a n t i t r u s t  l a w s .

As we ha ve  d i s c u s s e d  n o t  o n l y  h a ve  t h e  p a s t  t h r e e  P r e s i d e n t s  o f  t h e  
U n i t e d  S t a t e s  s u p p o r t e d  s u c h  am endm en ts ,  b u t  a h o s t  o f  n a t i o n a l  
o r g a n i z a t i o n s  h a ve  r e c e n t l y  p a s s e d  r e s o l u t i o n s  s u p p o r t i n g  t h i s  
a c t i o n .  The N a t i o n a l  C o n f e r e n c e  o f  S t a t e  l e g i s l a t u r e s  and  t h e  
N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s  G e n e r a l  a r e  j u s t  tw o  e x a m p le s  o f  
n a t i o n a l  g r o u p s  t h a t  s u p p o r t  amendmen t  o f  t h e  l a w .

Two c o n c e r n s  h a ve  been  r a i s e d  by t h e  i n s u r a n c e  i n d u s t r y  t h a t  m u s t  
be a d d r e s s e d  i n  t h e  bod y  o f  a r e s o l u t i o n .

1 .  I n d i v i d u a l  s t a t e s  m u s t  be a b l e  t o  c o n t i n u e  t h e i r  r e g u l a t o r y  
r o l e  o f  t h e  i n d u s t r y .

2 .  The i n s u r a n c e  i n d u s t r y  m u s t  s t i l l  be a l l o w e d  t o  e x c h a n g e  p a s t  
c o s t  d a t a  and a l l o w  a c c u r a t e  f o r e c a s t i n g  o f  f u t u r e  c l a i m s .

A d d i t i o n a l  i n f o r m a t i o n • on t h e  e f f o r t s  i n  W a s h i n g t o n ,  D .C .  w i l l  be 
f o r w a r d e d  t o  y o u  upon  r e c e i p t ,  i n c l u d i n g  a new S e n a t e  b i l l  t h a t  
s p e c i f i e s  t h e  am endm en t s ,  t h a t  i s  now i n  f i n a l  d r a f t .

We b e l i e v e  t h e  i n s u r a n c e  i n d u s t r y ,  e x c e p t  f o r  t h e  tw o  e x c e p t i o n s  we 
have  n o t e d ,  s h o u l d  be s u b j e c t  t o  t h e  same l a w s  as  o t h e r  b u s i n e s s e s .  
We b e l i e v e  t h e  i n s u r a n c e  c o n s um e r  and  a l l  c o n s u m e r s  w i l l  b e n e f i t  
f r o m  t h i s  a c t i o n  and  t h a t  t h e r e  w i l l  be g r e a t e r  c o m p e t i t i o n  i n  t h e  
i n d u s t r y .

" ' ' i r t s  i n  t h i s  a r e a  o f  r e f o r m .

P . O .  B o x  2 0 1 6 6 8  •  A n c h o r a g e ,  A l a s k a  9 9 5 2 0
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HOUSE JOINT RESOLUTION 25

Bipartisan group sponsors reform of federal regulation of insurance

HJR 25 was introduced by a bipartisan group of House members 
concerned with insurance reform. Representatives Zawacki, Navarre, 
Gruenberg, Martin, Shultz and Taylor introduced HJR 25 at the 
request of the Coalition.

The intent of HJR 25 is to support efforts in Congress to amend the 
McCarran-Ferguson Act (19*15) which exempts the insurance industry 
from federal antitrust laws.

Two objections have been raised by the insurance industry to this 
Joint Resolution, they are:

1. Support of HJR 25 to repeal or amend the McCarran-Ferguson 
Act would remove or subordinate the primacy of states regulatory 
roll over the insurance industry.

Not so. HJR 25 has been specifically drafted to address this 
concern. Already the Senate Antitrust Committee in Washington, 
B.C. has made it clear that there is no inient to alter the primacy 
of state regulatory authority over the industry. Senator Howard 
Metzenbaum, the original sponsor of the federal legislation has 
testified that his intent was not to alter state regulatory primacy 
and has asked the committee to adjust the original bill to ensure 
that this is clear. Support for HJR 25 doe3 not alter the primacy 
of atate regulatory authority.

 ̂ 2. Repeal of *the antitrust exemption will restrict
information pooling that assists the industry in accurately 
estimating how much they are likely to pay out in the future.

the industry to pool and analyze the past claims they have paid - 
the more claims they can analyze the more accurate their estimates 
of future payouts will be. '

Why is the Coalition calling for repeal of the antitrust exemption 
and support of House Joint Resolution 25?

Last year, during debate on tort reform legislation, the issue of 
the McCarran-Ferguson exemption from antitrust was raised by the 
opposition. The Coalition has reviewed this issue closely and 
determined that it is in the ponsumers best interest to repeal this 
special privilege to the insurance industry. The Coalition found 
strong bipartisan support for amendment to the McCarran-Ferguson 
act and that the position of the insurance industry to retain this 
exemption was not logical or in the best interests of the consumer.

The Coalition has extensive materials in support of and in 
opposition to the proposed amendment of the McCarran-Fe’. guson Act. 
This information, including copies of resolutions by the NFIB, The 
National Conference of State Legislatures, The National Association 
of Attorneys General and statements by the Chairman of the- Federal 
Trade Commission, is available upon request. Just '">11 the 
Executive Director a* 5C1-6250.

industry

Again, Not so. HJR 25 specifically recognizes the need for

907-561-6250 

P.O. Box 201668 • Anchorage , Alaska 99520
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F T C ,  J U S T I C E  D E P A R T M E N T  H I T  M c C A R R A N - F E R G U S O N  A C T

At a Senate Judiciary Committee hearing on the McCarran- 
Ferguson Act last week, Sen. H o w a r d  Metzenbaum (D-Ohio), 
chairman of the Antitrust Subcommittee, found broad support for 
proposals to amend or repeal the' 1945 statute which gives the 
insurance industry limited shelter from federal antitrust law and 
confirms the primacy of state regulation of insurance. Federal 
Trade Commissioner Daniel Oliver charged that the McCarran- 
Ferguson Act "protects price fixing" b y  insurers and said the 
statute's repeal is long overdue. Charles Rule, acting head of 
the Justice Department's Antitrust Division, affirmed the Depart­
ment's basic support for ending the antitrust exemption "if 
certain uncertainties can be resolved." Metzenbaum expressed 
willingness to revise his bill (S.80) so that it would remove only 
the antitrust exemption while retaining language clarifying the 
role of state regulation. Joining the call for repeal or revision 
of McCarran were representatives of the National Conference of 
State Legislatures and the National Association of Attorneys 
General. Small business and consumer groups also called for 
changing the law.

Insurance industry representatives told the panel that changes 
in the act would have had no effect on recent problems with 
commercial liability insurance. T h e y  also voiced concern about 
the costs and confusion that would come from the dual federal-state 
regulation of insurance that likely would follow repeal of the 
act. Similar concerns about repeal were voiced b y  representatives 
of the National Association of Insurance Commissioners (NAIC) . 
and the Conference of Insurance Legislators. T h e  N A I C  came 
under pointed criticism from Metzenbaum for alleged financial ties 
and revolving door relationships with the insurance industry.

A B A  A D O P T S  P O S I T I O N  P A P E R  O N  T O R T  L I A B I L I T Y  S Y S T E M

T h e  American Bar Association ( A B A )  adopted a position paper on 
the tort liability system wnich did not contain the significant tort 
reforms outlined in the draft report presented b y  a special A B A  
study commission at its annual meeting in N e w  Orleans. T h e  
draft report called for limits on noneconomic damages in certain 
cases, but the House of Delegates rejected this suggestion and 
instead voted to go on record as opposing any cvpa on awards



N A T I O N A L  I N S U R A N C E  

C O N S U M E R  O R G A N I Z A T I O N

March 25;'19 87

H o n o r a b l e  J o s e p h  R. B i d e n  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
U. S. S e n a t e
W a s h i n g t o n ,  D. C. 2 0 5 1 0

D e a r  Mr. C h a i r m a n :

T h a n k  y o u  f o r  y o u r  l e t t e r  of F e b r u a r y  25. E n c l o s e d  a r e  t h e
a n s w e r s  to  t h e  q u e s t i o n s  y o u  pose.

Q u e s t i o n  1. T h e  t o r t  p o l i c y  w o r k i n g  g r o u p  r e v i e w e d  a n u m b e r  of 
i n d u s t r i e s  a n d  f o u n d  t h a t  i n s u r a n c e  w a s  b e c o m i n g  i n c r e a s i n g l y  
u n a v a i l a b l e .  F o r  e x a m p l e ,  b i o t e c h n o l o g y  c o m p a n i e s  a r e  h a v i n g  u 
d i f f i c u l t  t i m e  in t h e  i n s u r a n c e  m a r k e t  b e c a u s e  t h e y  a r e  new, 
s m a l l  c o m p a n i e s  d e a l i n g  m o s t l y  in  r e s e a r c h  a n d  d e v e l o p m e n t  in  a 
f i e l d  l a r g e l y  u n k n o w n  to  i n s u r e r s .  M a n y  of o u r  b a s i c  i n d u s t r i e s ,  
s u c h  as oi l ,  g a s  d r i l l i n g  a n d  h e a v y  m a n u f a c t u r i n g  a r e  h a r d  
p r e s s e d  to f i n d  i n s u r a n c e  at a r e a s o n a b l e  c o s t  as w e ll. Is th i s  
a m a n u f a c t u r e d  c r i s i s ?  If so, b y  w h o m ?

A n s w e r  1. T h e  i n s u r a n c e  c r i s i s  —  s u d d e n ,  d r a m a t i c  r a t e
i n c r e a s e s  a n d  r e f u s a l s  to  d e a l  b y  i n s u r a n c e  c o m p a n i e s  —  is real. 
It is t h e  i n s u r a n c e  i n d u s t r y ' s  e x p l a n a t i o n  f o r  the c r i s i s  —  a 
p u r p o r t e d  l i t i g a t i o n  e x p l o s i o n  —  t h a t  is m a n u f a c t u r e d .  S e e ,
e . g . , N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s ,  A  P r e l i m i n a r y  E x a m i n a t i o n  
of A v a i l a b l e  C i v i l  a n d  C r i m i n a l  T r e n d  D a t a  in S t a t e  T r i a l  C o u r t s  
f o r  1978, 1 9 8 1  a n d  1984 (April 1986); " F o c u s i n g  on the F a c t s  of 
t h e  I n s u r a n c e  C r i s i s , "  a R e p o r t  to t h e  H o u s e  S u b c o m m i t t e e  on
E c o n o m i c  S t a b i l i z a t i o n ,  b y  P h i l l i p  J. H e r m a n n ,  C h a i r m a n  of the 
Board, J u r y  V e r d i c t  R e s e a r c h ,  Inc., A u g u s t  6, 1986 (JVR s t u d i e s  
"do n o t  s u p p o r t  a n y  c l a i m  of r e c e n t l y  e s c a l a t i n g  j u r y  a w a r d s " ) .

T h e  t r u e  c a u s e  of t h e  r e c e n t  i n s u r a n c e  c r i s i s ,  a n d  a s i m i l a r  
c r i s i s  in 1 9 7 5 - 7 6 ,  is t h e  c y c l i c a l i t y  of t h e  i n s u r a n c e  i n d u s t r y .  
I n s u r a n c e  r a t e s  r o s e  d r a m a t i c a l l y  in  1 9 8 5 - 8 6 ,  just as t h e y  d i d  in 
19 7 6 - 7 7 ,  b e c a u s e  t h e  i n s u r a n c e  i n d u s t r y ' s  r a t e  of r e t u r n  
b o t t o m e d  o u t  a t  a b o u t  3% i n  1984 ju s t  as i t  h a d  in 1975.
1 /

121 N .  P a y n e  S t r e e t  
A le x a n d r i a ,  V i r g i n i a  2 2 3 1 4  
( 7 0 3 )  5 4 9 -8 0 5 0



E x p l a n a t i o n s  for the c y c l e  v ary. T h e  m o s t  f r e q u e n t l y  c i t e d  
is th a t  t h e  p r o f i t a b i l i t y  of t h e  i n d u s t r y ‘t r a c k s  i n t e r e s t  ra t e s .  
W h e n  i n t e r e s t  r a t e s  are h i g h  i n s u r e r s  e a r n  h i g h  r e t u r n s  o n  t h e  
p r e m i u m s  t h e y  c o l l e c t ,  t h e i r  p r o f i t a b i l i t y  r i s e s  a n d  t h e y  b e g i n  
c u t t i n g  p r i c e s ;  w h e n  i n t e r e s t  r a t e s  a r e  l o w  t h e y  e a r n  low r e t u r n s  
o n  t h e i r  p r e m i u m s ,  t h e i r  p r o f i t a b i l i t y  f a l l s  a n d  t h e y  m u s t  r a i s e  
p r i c e s . 2J  O t h e r  f a c t o r s  a l s o  c o n t r i b u t e  to t h e  i n s u r a n c e
cycle: t h e  i n e l a s t i c  n a t u r e  of d e m a n d  f o r  i n s u r a n c e ;  s t a t u t o r y
b a r r i e r s  t o  e n t r y  (e.g., laws p r o h i b i t i n g  b a n k s  f r o m  e n t e r i n g  t h e  
i n s u r a n c e  i n d u s t r y ) ;  f l u c t u a t i o n s  i n  e x c h a n g e  rates, w h i c h  
s u b s t a n t i a l l y  a f f e c t  the s u p p l y  o f  r e i n s u r a n c e  —  i n s u r a n c e  for 
i n s u r a n c e  c o m p a n i e s  —  s i n c e  t h e  r e i n s u r a n c e  m a r k e t  is d o m i n a t e d  
b y  f o r e i g n  fi r m s ;  a n d  s t o c k  p r i c e s ,  s i n c e  a l t h o u g h  m o s t  
p r o p e r t y / c a s u a l t y  i n s u r a n c e  c o m p a n y  f u n d s  a r e  in b o n d s ,  a b o u t  20% 
is in c o m m o n  s t o c k s . 3/

M o r e  i m p o r t a n t  t h a n  all f a c t o r s  b u t  t h e  f l u c t u a t i o n  in 
i n t e r e s t  r a t e s ,  h o w e v e r ,  is the i n s u r a n c e  i n d u s t r y ' s  e x e m p t i o n  
f r o m  t h e  a n t i t r u s t  laws u n d e r  t h e  M c C a r r a n - F e r g u s o n  Act. T h e  
r e l a t i o n s h i p  b e t w e e n  the a n t i t r u s t  e x e m p t i o n  a n d  t h e  i n s u r a n c e  
c y c l e  is e x p l a i n e d  i n  t h e  a n s w e r  to  Q u e s t i o n  2.

Q u e s t i o n  2. Is t h e  i n s u r a n c e  c r i s i s  p a r t i c u l a r l y  r e l a t e d  to the 
i n s u r a n c e  i n d u s t r y ' s  e x e m p t i o n  f r o m  t h e  f e d e r a l  a n t i t r u s t  la w s  or  
f e d e r a l  r e g u l a t i o n  i n  g e n e r a l ?

A n s w e r  2. T h e  i n s u r a n c e  c r i s i s  is r e l a t e d  t o  t h e  i n s u r a n c e  
i n d u s t r y ' s  e x e m p t i o n  f r o m  t h e  a n t i t r u s t  laws.

F i r s t ,  t h e  a n t i t r u s t  e x e m p t i o n  a l l o w s  i n s u r a n c e  c o m p a n i e s  to 
s u d d e n l y  a n d  d r a m a t i c a l l y  r a i s e  r a t e s  in c o n c e r t  at t h e  b o t t o m  of 
e a c h  cycle. F o r  e x a m p l e ,  in J a n u a r y  1985, t h e  I n s u r a n c e  S e r v i c e s  
O f f i c e  a p p a r e n t l y  d e c i d e d  t h a t  t h e  p r i c e - c u t t i n g  of t h e  la s t  few 
y e a r s  h a d  g o n e  f a r  e n o u g h :  ISO P r e s i d e n t  D a n  M c N a m a r a  c a l L e d  a
j o i n t  i n d u s t r y  c o n f e r e n c e  w i t h  t h e  I n s u r a n c e  I n f o r m a t i o n  
I n s t i t u t e ,  t h e  i n d u s t r y ' s  p u b l i c  r e l a t i o n s  arm, a t  w h i c h  he
e m p h a s i z e d  t h a t  "the n e e d  f o r  s i g n i f i c a n t  p r e m i u m  i n c r e a s e s ,  
e s p e c i a l l y  f o r  c o m m e r c i a l  lines, is a b s o l u t e  f o r  t h e  n e x t  t h r e e  
y e a r s . "  4/ Then, in M a y  1985, I S O  d i s t r i b u t e d  t h r o u g h o u t  t h e  
i n d u s t r y  a m a j o r  p o s i t i o n  paper, e n t i t l e d  "1985: A  C r i t i c a l
Y e a r , "  w h i c h  p r o c l a i m e d  t h a t  "the b r u t a l  p r i c e  w a r  of t h e  l a s t  
s i x  y e a r s  is o v e r , "  a n d  t h a t  " s i g n i f i c a n t  p r e m i u m  i n c r e a s e s  a r e  
n e e d e d ,  e s p e c i a l l y  f o r  t h e  c u r r e n t  c o m m e r c i a l  l i n e s  p r o d u c t s . "  
5./ A n d  t h e  n e x t  m o n t h  W i l l i a m  0. B a i l e y ,  P r e s i d e n t  of A e t n a ,  t h e  
n a t i o n ' s  t h i r d  l a r g e s t  c o m m e r c i a l  l i a b i l i t y  i n s u r e r ,  t o l d  t h e
N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  B r o k e r s  t h a t  " C l e a r l y  a n o t h e r  
r o u n d  of p r i c e  i n c r e a s e s  is a b s o l u t e l y  n e c e s s a r y  f o r  t h e  
b u s i n e s s . "  6./ T h e n  s u d d e n l y ,  in t h e  s u m m e r  of 1985, i n s u r a n c e
c o m p a n i e s  t h a t  o n l y  a f e w  m o n t h s  e a r l i e r  h a d  b e e n  c o m p e t i n g  o n
p r i c e  a n d  i g n o r i n g  t h e  ISO " a d v i s o r y "  r a t e  w e r e  t r i p l i n g  a n d  
q u a d r u p l i n g  t h e i r  p r e m i u m s ,  r e t u r n i n g  t o  t h e  ISO rate. 7/
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B e c a u s e  the c o u r t s  h a v e  c o n s i s t e n t l y  p r o h i b i t e d  t r a d e  
a s s o c i a t i o n s  fr o m  c i r c u l a t i n g  " s u g g e s t e d "  p r i c e  li s t s ,  e v e n  if 
t h e  l i s t  s e r v e s  o n l y  as a g u i d e  o r  s t a r t i n g  p o i n t  f o r  p r i c e
d e t e r m i n a t i o n ,  ISO c o u l d  p r o b a b l y  n o t  i s s u e  an a d v i s o r y  r a t e  
a b s e n t  a n t i t r u s t  i m m u n i t y .  S e e  N o r t h e r n  Cali forni a Pha n n e c u t j  c a 1 
A s s  'n v. U . S .. 306 F . 2 d  379 (9th Cir. 1962), c e r t . d e n  i e d .. 371
U.S. 862; P l y m o u t h  D e a l e r s  A s s ' n of N o r t h e r n  Cal i. f o c n i a  v. U.S. 
279 F . 2 d  379 (9th Cir. 1969); U.S. v. N a t i o n w i d e  Tr a i  Ler R e n t a l
S y s t e m , I n c ., 156 F. Supp. 800 (D. Kan. 1957 ), af f *d p e r  c u r i a m ,
355 U.S. 10 (1957); Esco. Corp. v. U . S . . 340 F . 2 d  10 0 0  (9th Cir. 
1 9 6 5 ) ;  D e pt, of J u s t i c e ,  T h e  P r i c i n g  a n d  M a r k e t i n g  of  I n s u r a n c e  
1 6 7 - 7 0  (1977). A n d  a b s e n t  a n t i t r u s t  i m m u n i t y ,  I S O  a n d  i n s u r a n c e  
c o m p a n y  e x e c u t i v e s  w o u l d  c e r t a i n l y  be l e s s  l i k e l y  to  u r g e  o t h e r  
i n s u r a n c e  e x e c u t i v e s  t o  r a i s e  t h e i r  p r i c e s .

S e c o n d ,  the a n t i t r u s t  e x e m p t i o n  e n c o u r a g e s  p r i c i n g  b e l o w
c o s t  w h e n  i n t e r e s t  r a t e s  a r e  high. It is t h e  k n o w l e d g e  o n  t h e  
p a r t  of  i n s u r a n c e  c o m p a n i e s  that, b e c a u s e  of M c C a r r a n - F e r g u s o n ,  
t h e y  c a n  g e t  t o g e t h e r ,  c a l l  a h a l t  t o  p r i c e - c u t t i n g  a n d  s u d d e n l y  
r a i s e  t h e i r  p r i c e s  i n  c o n c e r t  t o  e x c e s s i v e  p r i c e  l e v e l s  t h a t  
p e r m i t s  t h e i r  p r i c e  c u t t i n g  to  go so far. B e c a u s e  of M c C a r r a n -  
F e r g u s o n ,  t h e y  c a n  g e t  b a c k  in o n e  y e a r  w h a t  t h e y  g a v e  a w a y  in six.

T h e  c h i l d r e n ' s  g a m e  of t a g  p r o v i d e s  a n  i n s t r u c t i v e  a n a l o g y .  • 
T h e  M c C a r r a n - p r o t e c t e d  r a t e  b u r e a u  r a t e  f u n c t i o n s  as " h o m e  b a s e "  
f u n c t i o n s  in tag. I n s u r e r s ,  d u r i n g  t h e  c o m p e t i t i v e  p h a s e  of t h e  
c y c l e ,  c a n  i g n o r e  t h e  b u r e a u  r a t e  a n d  s e e k  m a r k e t  s h a r e  b y  
c u t t i n g  p r i c e .  T h e  p r i c e - c u t s  a r e  d e e p e r  a n d  the d u r a t i o n  of t h e  
p r i c e - c u t t i n g  l o n g e r  t h a n  w o u l d  be  t h e  c a s e  in t h e  f r e e  m a r k e t  
b e c a u s e  t h e  p r i c e - c u t t e r s  k n o w  t h a t  t h e y  c a n  a l w a y s  r e t u r n  to t h e  
h o m e  b a s e  of the b u r e a u  rate. B e c a u s e  t h e  b u r e a u  r a t e  is s e t  a t  
a l e v e l  a t  w h i c h  t h e  l e a s t  e f f i c i e n t  b u r e a u  m e m b e r  is p r o f i t a b l e ,  
t h e  b u r e a u  r a t e  w i l l  a l l o w  m o s t  i n s u r e r s  to e a r n  e x c e s s  p r o f i t s .  
T h e s e  e x c e s s  p r o f i t s  a t t r a c t  c a p i t a l ,  w h i c h  sets t h e  s t a g e  f o r  
t h e  p r i c e - c u t t i n g  to b e g i n  again.

If i n s u r a n c e  c o m p a n i e s  c o m p e t e d  in a f r e e  m a r k e t  s u b j e c t  to 
t h e  a n t i t r u s t  laws, t h e y  w o u l d  n o t  b e  a b l e  to s u d d e n l y  "call a 
h a l t  t o  p r i c e - c u t t i n g  a n d  t o  s h a r p l y  r a i s e  t h e i r  p r i c e s  i n  
c o n c e r t .  M o r e o v e r ,  t h e  k n o w l e d g e  t h a t  t h e y  c o u l d  n o t  r a i s e  
p r i c e s  i n  c o n c e r t  a f t e r  " c a s h f l o w "  u n d e r w r i t i n g  w o u l d  p r e v e n t  
t h e m  f r o m  e n g a g i n g  in  s u c h  u n d e r w r i t i n g  in t h e  f i r s t  p l a c e ,  a n d  
f o r c e  t h e m  t o  c a r e f u l l y  e v a l u a t e  r i s k s  a t  all p o i n t s  o n  t h e  
c y c l e .  B e c a u s e  i n t e r e s t  r a t e s  w i l l  c o n t i n u e  to f l u c t u a t e  a n d  
d e m a n d  f o r  i n s u r a n c e  w i l l  r e m a i n  r e l a t i v e l y  i n e l a s t i c ,  t h e  
i n s u r a n c e  c y c l e  w i l l  n o t  c o m p l e t e l y  d i s a p p e a r  if M c C a r r a n  
a n t i t r u s t  i m m u n i t y  is e l i m i n a t e d .  B u t  e l i m i n a t i n g  t h a t  i m m u n i t y  
w i l l  s m o o t h  o u t  t h e  c y c l e  , a n d  s h o u l d  t h e r e f o r e  p u t  a n  e n d  t o  
t h e  i n s u r a n c e  "crises" t h a t  r e c u r  e v e r y  n i n e  y e a r s  o r  so.

Q u e s t i o n  3. A  n u m b e r  of e x p e r t s ,  i n c l u d i n g  t h o s e  w h o  
p a r t i c i p a t e d  in b o t h  t h e  1977 a n d  1979 J u s t i c e  D e p a r t m e n t  
s t u d i e s ,  ' h a v e - c o n c l u d e d  t h a t  th i s  i n d u s t r y  is c o m p e t i t i v e l y
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s t r u c t u r e d ,  e v e n  if i n d i v i d u a l  c o m p a n i e s  d o  n o t  b e h a v e  
coinpetively in the c o n t e x t  of t h e  i n d u s t r y ' s  r e g u l a t o r y  
e n v i r o n m e n t .  W h y  is r e p e a l  of M c C a r r a n - F e r g u s o n  so c r i t i c a l  to 
e n h a n c e d  c o m p e t i t i v e n e s s  in t h e  i n d u s t r y ?  W o u l d n ' t  iL bo e n o u g h  
if t h e  s t a t e s  e n a c t e d  t o u g h e r  u n f a i r  t r a d e  o r  a n t i t r u s t  la w s  
a p p l i c a b l e  to the i n d u s t r y ?

A n s w e r  3. R e p e a l  of M c C a r r a n - F e r g u s o n  a n t i t r u s t  i m m u n i t y  is 
c r i t i c a l  to  e n h a n c e d  c o m p e t i t i v e n e s s  b e c a u s e  it is t h e  a n t i t r u s t  
i m m u n i t y  w h i c h  a l l o w s  t h e  c o m p e t i t i v e ] y  s t r u c t u r e d  i n s u r a n c e  
i n d u s t r y  to p e r f o r m  in an a n t i c o m p e t i t i v e  m a n n e r ,  as e x p l a i n e d  in 
t h e  a n s w e r  to q u e s t i o n  2.

T h e  s t a t e s  h a v e  n o t  a p p l i e d  s t a t e  a n t i t r u s t  laws t o  t h e  
i n s u r a n c e  i n d u s t r y  a n d  in g e n e r a l  h a v e  n o t  e n a c t e d  t o u g h  u n f a i r  
t r a d e  la w s  t h a t  a r e  a p p l i c a b l e  t o  t h e  i n s u r a n c e  i n d u s t r y .  
M o r e o v e r ,  as w a s  e v i d e n t  f r o m  t h e  t e s t i m o n y  of t h e  W e s t  V i r g i n i a  
A t t o r n e y - G e n e r a l ,  i n d i v i d u a l  s t a t e s  s i m p l y  d o  n o t  h a v e  t h e  
r e s o u r c e s  t o  p r o s e c u t e  the. i n s u r a n c e  i n d u s t r y  u n d e r  " l i t t l e  F T C  
A c t s "  o r  " l i t t l e  S h e r m a n  A c t s "  e v e n  .if t h e y  d i d  a p p l y  t o  t h e  
i n s u r a n c e  i n d u s t r y .  A s  N e w  J e r s e y  I n s u r a n c e  C o m m i s s i o n e r  K e n  
M e r i n  has p u t  it, t h e  s t a t e s  a r e  s i m p l y  " o u t m a n n e d  a n d  o u t g u n n e d "  
b y  t h e  i n s u r a n c e  i n d u s t r y .  8/ T h e r e  a r e  a l s o  t h o s e  w h o  a r g u e  
i n c l u d i n g  t h e  U.S. G e n e r a l  A c c o u n t i n g  O f f i c e ,  t h a t  s t a t e  
i n s u r a n c e  c o m m i s s i o n e r s  o f t e n  d o  n o t  h a v e  w h a t  t h e  G A O  c a l l e d  a n  • 
" a r m s - l e n g t h  r e l a t i o n s h i p  " w i t h  t h e  i n s u r a n c e  i n d u s t r y .  9/

Q u e s t i o n  4. T h e  c o n s u m e r  g r o u p s  h a v e  t e s t i f i e d  t h a t  t h e y  f a v o r  
t h e  r e p e a l  of t h e  e x e m p t i o n  f r o m  t h e  f e d e r a l  a n t i t r u s t  laws t h a t  
t h e  i n s u r a n c e  i n d u s t r y  e n j o y s  u n d e r  M c C a r r a n - F e r g u s o n .  H o w e v e r ,  
s u c h  l e g i s l a t i v e  a c t i o n  has o f t e n  b e e n  l i n k e d  w i t h  p r o p o s a l s  f o r  
i n c r e a s e d  f e d e r a l  r e g u l a t i o n  of t h e  i n s u r a n c e  i n d u s t r y  —  i d e a s  
s u c h  as t h e  e s t a b l i s h m e n t  of a f e d e r a l  i n s u r a n c e  a g e n c y  to r e v i e w  
s t a t e  r e g u l a t i o n .  T h a t  is a m u c h  m o r e  c o m p l i c a t e d  p o s i t i o n .  Is 
s u c h  r e g u l a t i o n  n e c e s s a r y  if M c C a r r a n - F e r g u s o n  is r e p e a l e d ?

A n s w e r  4. No. W e  s u p p o r t  r e p e a l  of t h e  a n t i t r u s L  e x e m p t i o n  Jor 
t h e  i n s u r a n c e  i n d u s t r y  c o n t a i n e d  in t h e  M c C a r r a n - F e r g u s o n  A c t  a n d  
t h e  m a i n t e n a n c e  a n d  s t r e n g t h e n i n g  o f  t h e  n a t i o n a l  c o m m i t m e n t  to 
s t a t e  r e g u l a t i o n  of the i n s u r a n c e  i n d u s t r y .

W e  a p p l a u d e  S e n a t o r  M e t z e n b a u m ' s  p u b l i c  s t a t e m e n t  that he 
w i l l  a m e n d  S. 80 so t h a t  it w o u l d  r e p e a l  o n l y  t h e  a n t i - t r u s t  
e x e m p t i o n  w h i l e  m a i n t a i n i n g  a n d  s t r e n g t h e n i n g  s t a t e  r e g u l a t i o n .  
T h e  d e b a t e  m u s t  f o c u s  on  t h e  a p p r o p r i a t e  q u e s t i o n  —  d o  i n s u r a n c e  
c o m p a n i e s  n e e d  t o  be a b l e  to  fix p r i c e s ?  —  r a t h e r  t h a n  t h e  r e d  
h e r r i n g  of s t a t e  v e r s u s  f e d e r a l  r e g u l a t i o n .  W i t h  t h e  e l i m i n a t i o n  
of t h e  a n t i t r u s t  e x e m p t i o n ,  s t a t e s  c o u l d  c h o o s e  t o  d e r e g u l a t e  a n d  
w o u l d  b e  a s s u r e d  t h a t  d e r e g u l a t i o n  w o u l d  n o t  l e a d  to 
a n t i c o m p e t i v e  b e h a v i o r .  On the o t h e r  h a n d ,  s t a t e s  t h a t  c h o s e  to 
r e g u l a t e  p r i c e s  w o u J d  r e m a i n  f r e e  to d o  so, u n d e r  t h e  s t a t e  
a c t i o n  d o c t r i n e .



Q u e s t i o n  5. W o u l d  it be  l o g i c a l  to  s u b j e c t  i n s u r a n c e  c o m p a n i e s  
to l i a b i l i t y  u n d e r  f e d e r a l  a n t i t r u s t  l a w  w i t h o u t  c o m p r e h e n s i v e  
f e d e r a l  r e g u l a t i o n  of t h e  i n d u s t r y  as a w h o l e ?

A n s w e r  5. Yes. S t a t e - c h a r t e r e d  banks, for' e x a m p l e ,  are s u b j e c t  
to a n t i t r u s t  l a w  b u t  a r e  n o t  f e d e r a l l y  r e g u l a t e d .

Q u e s t i o n  6. T h e  i n s u r a n c e  i n d u s t r y  a r g u e s  t h a t  r e s t r i c t i n g  o r  
r e p e a l i n g  M c C a r r a n - F e r g u s o n  w o u l d  l e a d  to  g r e a t  u n c e r t a i n t y  as to 
w h a t  k i n d s  of c o l l e c t i v e  a c t i v i t i e s  w o u l d  b e  p e r m i s s i b l e .  F o r  
e x a m p l e ,  w h a t  k i n d s  of d a t a  w o u l d  c o m p a n i e s  be a b l e  to  share, o r  
w o u l d  t h e y  b e  a b l e  t o  d o  t h i s  at all? W o u l d  t h e y  b e  a b l e  to 
p o o l  r i s k s  a n d  e s t a b l i s h  j o i n t  v e n t u r e s  t o  o b t a i n  r e i n s u r a n c e ?  
A r e n ' t  t h e s e  l e g i t i m a t e  c o n c e r n s ?  H o w  w o u l d  y o u  p r o p o s e  to 
e s t a b l i s h  s o m e  l e g a l  c e r t a i n t y  w i t h o u t  y e a r s  of l i t i g a t i o n ?

A n s w e r  6. T h e  a n t i t r u s t  la w s  d o  n o t  p r o h i b i t  t h e  p o o l i n g  of 
p a s t  c o s t  d a ta. T o  t h e  c o n t r a r y ,  t h e  c a s e s  c l e a r l y  e s t a b l i s h  
t h a t  t h e  e x c h a n g e  of p a s t  c o s t  d a t a  is l a w f u l  as l o n g  as t h e  d a t a  
a r e  c o m p i l e d  a n d  d i s s e m i n a t e d  in c o m p o s i t e  form, d e a l  e x c l u s i v e l y  
w i t h  p a s t  a n d  c l o s e d  t r a n s a c t i o n s ,  a n d  a r e  w i d e l y  p u b l i s h e d  a n d  
r e a d i l y  a v a i l a b l e  t o  c o n s u m e r s .  M a p l e  F l o o r i n g  A s s 'n v. U . S . , 
268 U.S. 563 a t  5 7 3 - 7 4 ,  586 f 1925  ̂ :U.S. v. F M C  C o rp. . 317 F.
Su pp. 443, 446 (E.D. Pa. 1970); D e p a r t m e n t  of J u s t i c e ,  T h e
P r i c i n g  a n d  M a r k e t i n g  of I n s u r a n c e  at  102, 116-17.

In c o n t r a s t ,  t h e  p o o l i n g  of f u t u r e  p r i c i n g  d a t a  c l e a r l y  is 
p r o h i b i t e d  b y  t h e  a n t i t r u s t  l a w s .

T h e  l e g a l i t y  of t h e  p o o l i n g  of r i s k s  a n d  t h e  e s t a b l i s h m e n t  
of j o i n t  v e n t u r e s  t o  o b t a i n  r e i n s u r a n c e  w o u l d  be g o v e r n e d  b y  the 
r u l e  of r e a s o n .  F o r  e x a m p l e ,  an  a g r e e m e n t  a m o n g  t h e  o n l y  t h r e e  
i n s u r e r s  w r i t i n g  a l i n e  of b u s i n e s s  to p o o l  t h a t  b u s i n e s s  w o u l d  
n o t  n o r m a l l y  b e  p r o - c o m p e t i t i v e  and thus w o u l d  n o t  p a s s  m u s t e r  
u n d e r  t h e  r u l e  of r e a s o n .  O n  t h e  o t h e r  hand, a p o o l i n g  a g r e e m e n t  
a m o n g  s e v e r a l  s m a l l  i n s u r e r s  a t t e m p t i n g  to e n t e r  t h a t  s a m e  t h r e e -  
f i r m  m a r k e t  w o u l d  n o r m a l l y  b e  p r o - c o m p e t i t i v e ,  a n d  th u s  legal 
u n d e r  t h e  r u l e  of r e a s o n .

T o  t h e  e x t e n t  t h a t  i n s u r e r s  t r u l y  b e l i e v e  t h a t  t h e  r u l e  of 
r e a s o n  g i v e s  t h e m  i n s u f f i c i e n t  g u i d a n c e  as t o  w h i c h  a c t i v i t i e s  
a r e  l a w f u l  a n d  w h i c h  u n l a w f u l ,  C o n g r e s s  c o u l d  w r i t e  c a r e f u l l y  
d r a f t e d  s t a n d a r d s  c o d i f y i n g  t h e  r u l e  of r e a s o n  i n t o  t h e  law, as 
it d i d  w i t h  t h e  l i m i t e d  i m m u n i t y  f o r  r e s e a r c h  a n d  d e v e l o p m e n t  
j o i n t  v e n t u r e s  e n a c t e d  i n  t h e  9 8 t h  C o n g r e s s .

Q u e s t i o n  7. If t h e  J u d i c i a r y  C o m m i t t e e  w e r e  t o  a c t  o n  t h i s  k i n d  
of  l e g i s l a t i o n ,  w o u l d n ' t  w e  b e  w i s e r  to  c o n s i d e r  a m o r e  l i m i t e d  
a n d  w e l l - d e f i n e d  i m m u n i t y  f r o m  t h e  a n t i t r u s t  l a w s  t h a n  an 
o u t r i g h t  r e p e a l  of M c C a r r a n - F e r g u s o n ?  W o u l d n ' t  t h e  u n c e r t a i n t y  
t h a t  m i g h t  o t h e r w i s e  b e  c r e a t e d  a c t u a l l y  h a r m  c o n s u m e r s  a n d  m a k e  
a t  l e a s t  s o m e  k i n d s  of i n s u r a n c e  e v e n  h a r d e r  a n d  m o r e  expensive, 

t o  . o b t a i n ?  -

5



A n s w e r  7. W e  s u p p o r t ,  a n d  b e l i e v e  t h e  J u d i c i a r y  C o m m i t t e e  
s h o u l d  s u p p o r t ,  a r e p e a l  of t h e  a n t i t r u s t  i m m u n i t y  g r a n t e d  b y  the 
M c C a r r a n - F e r g u s o n  A c t  r a t h e r  t h a n  a r e p e a l  of the e n t i r e  
M c C a r r a n - F e r g u s o n  Act. T o  t h e  e x t e n t  C o n g r e s s  is c o n c e r n e d  t h a t  
r e p e a l i n g  t h e  a n t i t r u s t  e x e m p t i o n  w o u l d  c r e a t e  u n c e r t a i n t y  t h a t  
w o u l d  h a r m  c o n s u m e r s ,  C o n g r e s s  c o u l d  w r i t e  s p e c i f i c  s t a n d a r d s  
i n t o  t h e  law. (We fail to see, h o w e v e r ,  h o w  s u b j e c t i n g  t h e  
i n s u r a n c e  i n d u s t r y  to t h e  a n t i t r u s t  la w s  c o u l d  h a r m  c o n s u m e r s .  
W e  a r e  c e r t a i n  t h a t  t h e  c u r r e n t  s i t u a t i o n  h a r m s  c o n s u m e r s  by 
p r o t e c t i n g  i n e f f i c i e n t  a n t i - c o m p e t i t i v e  b e h a v i o r  w h i c h  c o s t s  
c o n s u m e r s  b i l l i o n s  of d o l l a r s  in i n e f f i c i e n c i e s . )

Q u e s t i o n  8. W h a t  k i n d s  of e x c e p t i o n s  w o u l d  c o n s u m e r  g r o u p s  b e  
w i l l i n g  to s u p p o r t ?

A n s w e r  8. W h i l e  w e  d o  n o t  b e l i e v e  t h a t  e x c e p t i o n s  a r e  n e c e s s a r y ,  
n e i t h e r  d o  we  b e l i e v e  t h a t  e x p r e s s l y  p e r m i t t i n g  i n s u r a n c e  
c o m p a n i e s  to  j o i n t l y  c o l l e c t ,  c o m p i l e  a n d  d i s s e m i n a t e  p a s t  c o s t  
d a t a  is h a r m f u l .  In a d d i t i o n ,  w e  b e l i e v e  C o n g r e s s  s h o u l d  g i v e  
t h e  i n s u r a n c e  i n d u s t r y  e v e r y  o p p o r t u n i t y  t o  m a k e  its c a s e  t h a t  
a d d i t i o n a l  e x e m p t i o n s  a r e  n e e d e d ,  a n d  w e  w o u l d  w e l c o m e  t h e  
o p p o r t u n i t y  to  d i s c u s s  w i t h  y o u r  C o m m i t t e e  a n d  t h e  i n d u s t r y  the 
n e e d  f o r  a n y  s p e c i f i c  e x e m p t i o n s  f o r  w h i c h  y o u r  C o m m i t t e e  f e l t  
t he i n d u s t r y  h a d  m a d e  a p r i m a  f a c i e  case.

S i n c e r e l y ,

R o b e r t  H u n t e r  
P r e s i d e n t
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To repeal the McCarran-Ferguson Act, and for other purposes.

I N  T H E  S E N A T E  O F  T H E  U N I T E D  S T A T E S

January 6 , 1987

Mr. Me tz enb au m introduced the following bill; which was read twice and 

referred to the Committee on the Judiciary

A  B IL L
T o  repeal the M cCarran-Ferguson Act, and for other purposes.

1 B e  it e n a c t e d  b y  the S e n a t e  a n d  H o u s e  of R e p r e s e n t a -

2 lives of the U n i t e d  S t ates of A m e r i c a  i n  C o n g r e s s  a s s e mbled,

3 That the A c t  entitled “A n  A c t  to express the intent of the

4  Congress with reference to the regulation of the business of

5 insurance”, c o m m o n l y  k n o w n  as the McCarran-Ferguson Act

6  (59 Stat. 33), is repealed.

7 (b) T h e  repeal m a d e  by this section shall be effective as

8  to conduct engaged in beginning one year after the date of

9 enactment of this Act.

1 0  Sec,. 2 . (a) In any action brought under the provisions cf

1 1  the Clayton Act or the S h e r m a n  Act alleging a violation of

1 2  either such Act for conduct that would have otherwise been



1 lawful pursuant to the provisions of the Act entitled “A n  Act

2  to express the intent of the Congress with reference to the

3 regulation of the business of insurance” no awa r d  of treble

4  damages or criminal penalties shall be awarded against any

5 such person for conduct by such person occurring within two

6  years after the date of enactment of this Act.

7 (b) During the t w o  year period referred to in this sec-

8  tion, no relief shall be granted against any person in an

9 action referred to in subsection (a) for conduct by such person

1 0  during such period, if such person has, in good faith, relied

1 1  upon an advisory opinion issued by the Department of Jus-

1 2  tice.

O
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S  3 4 2 C O N G R E S S I O N A L  R E C O R D  —  S E N A T E J a n u a r y  6, 1 9 8 7

, the Secretary o f 
mpiainant o f the 
retary o f la b o r  

the Secretary o f 
no such viola- 
e an o rder de-1SS1

(A ) Af f l ication  r oa r ev ie w .—Any em­
ployee who^ZaEgneved by a violation o f 
section 9(b) o r •9(c)~rii5y?svdthin 6 months 
a fte r such violation occurs, aYnly to the Sec­
retary o f la b o r  fo r  a review c|5 such alleged 
violation.

(B )  I nvestig a tio n .—On re«£ipt o f such ap­
plication, the Secretary o^ fabor shall cause 
such investigation to br/made as the Secre­
tary o f la b o r  Consider/Appropriate.

(C ) Action .—I f. no iu ch  investigation, the 
Secretary o f la b o r  determines that th is sec­
tion has been violated, the Secretary o f 
la b o r  sha ll bring Sn action In any appropri­
ate United State^'ilistrlct cou rt In  any such 
action, the Un jtid  States district courts 
sha ll have Jurisdiction fo r  cause shown to 
restra in v lo la t ld n io f this section and order 
a ll appropriate jrc lih f under subsection (e ) o r 
(f).

(2 ) D eter m in a tio n  bInsecretary .—W ith in  
90 days o f lhe\reccipt \pf the application 
filed under this shbsectioil 
la b o r  shall notifyXhe 
determination o f thK .Sq 
ui. i t  paragraph <11,
Labor finds that there 
tion , the Secretary shal] 
nying the application.

(e ) R ein sta tem en t  rf>m  O riiER  R e l ie f .— 
Any employee who isyalscrimihatcd against in violation o f sectiotf 9<b) oh 9 (c) sha ll be 
restored to his o r he/em ploy/tent and sha ll 
be compensated fo r-

<11 any lost wage/ (including fringe bene­
fits and seniority);,

(2 ) costs assoclat/d with medical m onitor­
ing that are incurred up to the time when 
(he discrimination is fu lly  remedied; and

(3 ) costs associated with bringing the a lle ­
gation o f vioiaticm. /

( f )  C iv a  P enalties.—Any person that dis­
criminates against an employee in violation 
o f tills section sha ll be liable fo r  a  civil pen­
a lly  o f not lessVthan -$1,000 o r more than 
$10,000 fo r each violation.

(g ) E rrcc r o n o Yher  L a w s .—The n o t ific a -1 
tion o f an employed, pursuant • to this Act 
that the employee is ih .a population a t risk 
and the initiation o f mcJiical evaluation and 
monitoring shall not colistitute o r in any 
way affect a tlaim  fo r compensation, loss, o r 
damage arising out o f exposure to the occu­
pational health hazard/except th a t the re ­
sults o f such medical ̂ evaluation and moni­
toring may be\ntrocmced as evidence with 
respect to such a claim. Notification pursu­
ant to this Act sh / ll not be relevant in de­
termining wheth/rv such a claim is timely 
under any applicable statute o f lim itations. 
SEC II. REPORTS TO CONGRESS.

(a ) H azard / C o m m u n ic a tio n  S tandard 
R epo r t .—The /Secretary, o f Labo r sha ll report to Conrfress annually, not la te r  than 
January 15 of] each ycarAregardlng Imple­
mentation and enforcement o f the hazard communication standard. (The report sha ll 
include detailed in formation on—

(1 ) M o n ito r in g  and en fo r c em en t .—Moni­
toring and enforcement; significant areas o f 
noncompliance; and penalties assessed and steps taken to corYect the noncompliance. .

(2 ) E nforcement^—E ffo rts to evaluate the hazard communication standard.
<31 E m ployer  a ssista n c e .—E ffo rts  to assist employers to  coYjply with the hazard 

communication standartl.
(4) E mployee ed u c a tio n .—E ffo rts lo edu­

cate em p loyee /lo  thc ir\ rights under .he 
hazard commohicatlon staVidard.

<5> F ederal'  court d e c is io n s .—E ffo rts  to 
comply wlth/Pederal courtMeclslons requir­ing o r  encouraging an expanded scope fo r 
the hazard communication standard.

(b l Occupational  D isea se  K o t ip ic a t io n  
R epo rt .—The Secretary sha ll report lo  Con­gress annually, not later than January 15 o f

qding Implementation and 
(ication under this Act. 

e ll include detailed informa-
ers, types and 
t)d out pursuant
e ffo rts carried 

[ this Act. 
e ffo rts fo r  cm- 

/ans, and o ther pro- 
irsuant to sections 7

e a c h  y e a r , re i 
e n fo rc c m e n t/o f

The report 
tion on—

<1) N o t i f i c a t i o n s .—Nuri 
r e su lts  o f  n o t i f ic a tio n s  c a r  
to  sec tio n  5 an d  6.o f  t h i s  K

(2 ) R esearch .—Researc 
out pursuant to section

(3) T r a in in g .—T r a i  
p lo y ees , p e rso n a l p h y . 
fe ss lo n a ls  c a r r ie d  o u  
a n d  8 o f  t i l l s  A ct. /  ■(•4) E k fo rcem o tt / - Enforcement e ffo rts 
carried out p u i/u a /t to section 10 o f this 
Act.

(5) A ssisT A N (:E ./-E fforls to  a s s is t  em p lo y ' 
e rs  u n d e r  th is
SEC II. Sl'IUECTS'OF'FRQERAl. AGENCY STUDIES.
' (a ) N o t ific a t io n  R EobqtED .—E a c h  "’eder- 

a l ag en cy  t h a t  c o n d ' Os e p id e m io lo g ic  s tu d ­
ie s  o n  o c c u p a tio n a l  d ise a se  I n i t ia te d  a f te r  
th e  effective! d a te  o f  th i s  a / t  s h a l l  e s ta b lis h  
p r o c e d u r e s / f o r  n o t i f y i n g / t h e  s u b je c ts  o f 
su c h  s tu d l / s  o f f in d in g s  d e m o n s tr a t in g  t h a t  
th e y  a r e  p / t r t  o f a  p o p u la t io n  a t  r i s k  o f  d ls 
ease .

(b ) M et ce .—A ll occupational 
conducted by a Fedcr-iod o r  Nj epidemiologic stu 

a l agency initiated a fte r the  effective date 
o f this ^c lisha lj Include ip .the study design 
specific m ithods fo r  notifying living sub­
jects o r th W  immediate fam ily members.' 
that they arcvpart o f  a population a t risk o f 
disease. /
SEC 13. HEGl'L

The Secretary sha ll prescribe such regula­
tion.: as may be necbysary lo  carry out this 
Act,
SEC 14. AUTHORISATION OfYcpKOFKIATIO.VS.

There arc authorized to\be appropriated 
$25,000,000 fo r each o f the fiscal years 1 9 8 8  

and 1 9 8 9  to carry  out Ih ls iA c t, o f which 
*5,000,000,000 sha ll be available fo r  research 
under section 8.
SEC 15. EFFECTIVE DATE.

Except as may he o th e i/ ls e  provided in 
this-Act, this Act shall/tiecome effective 
January 1 , 1 9 8 8 ,  o r 6/morflhs a fte r the date o f enactment o f th is  Apt, whichever occurs 
first.'
•  M r. S T A F F 0 R /5 . M r . P res iden t, I  
am jo in in g  to d a y ' w ith  S ena to r M e t z ­
e n b a u m  in  ii/tro & u c in g  th e  H ig h  R isk 
O ccu pa tio n /l D isease N o t if ic a t io n  and 
P reven tion 'A o t o f  1987.

T he re  are se ve ra l good reasons fo r 
enacting t h i /  b i l l .

T he  f i r s t /  is s im p le  Justice. Those 
whose lives, live lih oods , and h e a lth  
m ay he  in /je o p a rd y  because o f  ea r lie r 
exposures/ to  po isonous chem ica ls 
shou ld  know i t  because we a l l  deserve 
to  know  w pa t o u r  r isks  are.

Equa lly  ( im p o r ta n t, th a t  know ledge 
shou ld be s h a re d  because i t  can m in i­
m ize o r  even e lim in a te  th e  r is k  o f ac­
tu a lly  co n tra c tin g  th e  disease fo r  
w h ich  a w o rk e r^o r h is  o r  h e r  fa m ily  
may be a t risV. Spme diseases, especial­
ly  cancers, w h ic h  m ay be a lm ost 
a lways fa ta l i f \ n d e te c te d  are s ig n if i­
can tly  less fa ta l ' I f  fo u n d  and trea ted  
ea rly . I n  y e t otnerteases. a disease may 
never deve lop ' I f  p ro p e r p recau tions 
are taken. W o rke rs  exposed to  asbes­
tos, fo r  exam ple , ru n  a te n fo ld  g rea te r 
risk  o f dy ing  fro m  lu n g  cancer i f  th e y  
smoke th a n  i f  th e y  do n o t. .

In  a soc ie ty s ilch  as ours where the  
dangers o f to x ic  chem ica ls are a lm ost 
In va riab ly  d iscovered long  a f te r  w o rk ­
ers and o theriq  have been exposed.

some so r t o f  n o t if ic a t io n  p rog ram  is a 
necessity I f  the /loss o f  hum an  l i fe  Is to  
be m in im ized . V Exposures o u g h t to  
never happen, o u t i t  is a fa c t o f l i fe  
th a t th e y  do. G im r  th a t fa c t o f life , 
we shou ld  cs tab lism a p rog ram  such as 
th e  one proposed l i / t h i s  b il l.

M r. P res iden t, Im rg e  m y  fe llo w  Sen­
ators to  rev iew  /h is  b i l l  c a re fu lly  and 
jo in  Sena to r M c t z e n b a u m  and  me in  
cosponsoring th ls 'h lll.®

M r. M E T Z E N B A U M :’ ‘ ‘
VS. b i l l  to  repea l th e  M cC arran - 
Ferguson A c t, and  fo r  o th e r  purposes; 
to  th e  C om m ittee  on  th e  Ju d ic ia ry .

MCCARRAN-FERGUSON ACT REPEAL
o M r. M E T Z E N B A U M . M r . P res iden t, 
today I  am in tro du c in g  le g is la t io n  to 
repeal th e  M cC arran -Fe rguson  A ct, 
th e  law  w h ich  provides th a t  th e  b u s i­
ness o f  insurance is  e xe m p t fro m  th e  
Federa l a n t it ru s t laws.

T h e re  is .no ju s t if ic a t io n  f o r  exem p t­
ing  th e  insurance in d u s try  I r o m  Fede r­
a l a n t it ru s t standards. I t  is  one o f th e  
la rges t and most im p o r ta n t indus trie s  
in  th e  N a tion . V ir tu a lly  eve ry  In d iv id ­
ua l and every business In  th is  co u n try  
m ust purchase insurance. Y e t  th is  es­
sen tia l in d u s try  Is n o t now  requ ired  to  
con fo rm  to  the  basic n a t io n a l p o licy  o f 
free  com pe tition .

How  can the Congress e xp la in  to  th e  
A m erican  people w h y  th e  insurance 
in d u s try  is exem pt fro m  Fede ra l p ro ­
h ib it io n s  against p r ic e - f ix in g  and 
o th e r an ticom pe titive  p rac tices when 
th e  p rice  o f Insurance is skyrocke ting?  
P rom o tin g  com pe titio n  in  Insurance 
can o n ly  improve th e  a v a ila b il i ty  and 
a f fo rd a b il ity  o f insurance. M a in ta in ­
ing  th e  cu rren t a n t it ru s t exem p tion  
on ly  res tric ts  h e a lth y  a nd  v igorous 
com pe tition .

For. some Lime now, we have heard 
the  a rgum en t th a t th e  o n ly  problems 
in  ob ta in in g  access to  in su rance  are 
greedy lawyers and ou trageous l ia b i l­
i t y  Judgments. Every s o lu t io n  o ffe red  
b y  th e  indus try  tu rn s  o u t  to  cu t back 
on th e  r ig h ts  o f th e  v ic t im s  in  person­
al in ju r y  o r o the r su its. .

Focus ing on ly  on those in ju re d  is 
u n fa ir . I t ’s bad pub lic  p o lic y . I t  is tim e  
th a t we took the b road p u b lic  In te rest 
in to  account, no t- s im p ly  th e  indus­
t r y ’s.

T h e  cu rren t exem p tion  fo r  In su r­
ance arose from  a un ique  com b ina tion  
o f h is to r ic a l events. In  1869, th e  Su­
prem e C ou rt he ld th a t th e  business of 
insurance- was n o t com m erce and th a t 
insurance transactions w e re  n o t in te r ­
s ta te  in  character. Paul v . V irg in ia , 7f 
U.S. 168 (1869). T h is  e a r ly  dec is ior 
to o k  an extrem ely n a rrow  v iew  o f the 
reach o f the commerce clause.

O ver th e  decades, th e  Suprerat 
C ou rt's  In te rp re ta tion  o f  th e  com 
merce clause expanded cons ide rab ly 
and in  th e  early 1940's, th e  Jus tice  De 
pa r tm en t challenged co llu s ive  arrange 
m ents in  the indus try . T h e  Suprem i 
C o u r t reversed its  e a r lie r decis ion ant 
fo und  th a t  the a n t i t r u s t  laws dit 
app ly  to  insurance. Uniled States v
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: T he  very n e x t year, the insurance 
indus try  came to  Congress and per­
suaded i t  to  exem pt th e  indus try  from  
the  Federal a n t itru s t laws. There Is no 
doub t th a t th is  decision was unde rtak­
en In response to  th e  a rgum ent th a t 
the  indus try  cou ld  n o t ad jus t to  the 
rad ica l changes th a t would occur i f  
ru les o f free com pe tition  were to  apply 
ra th e r th an  the  extensive system o f 
State-approved p rice -fix in g  th a t was 
In existence. • •. . .  ■

W hatever v a lid ity  th a t ' argument 
had in  1945, i t  is to ta l ly  unpersuasive 
today. Sub jecting  the  insurance indus­
t r y  to  the  same a n t itru s t standards 
th a t app ly to  o th e r industries is com­
p le te ly consistent w ith  S tate regula­
tio n  o f the In dus try  as well as le g it i­
mate jo in t  ac tiv itie s  by insurance com­
panies. R equ ir ing  insurance companies 
to  live by the  ru les o f free com petition 
would n e t d is ru p t S ta te  regu la to ry 
programs. I t  wou ld n o t prevent insu r­
ance companies fro m  sha ring In fo rm a­
tion . I t  would n o t preclude S ta te ap­
prova l o f rates. I t  wou ld promote com­
p e tit io n  in  the  Industry , promote 
lower prices and grea te r a va ilab ility  o f 
coverage, and insure th a t consumers 
have be tte r in fo rm a tio n  about the 
policies they purchase.

U n like  the  s itu a tio n  in  1945, app ly­
ing Federal a n t itru s t standards to  In ­
surance woud n o t unde rcu t S tate regu­
la to ry  policies. A lm os t a ll States have 
abandoned se tting  specific rates fo r  in ­
surance coverage. Instead, insurance 
companies have considerable f le x ib il­
i t y  in  se tting  rates, sub ject to  f i l in g  re­
quirements. In  add ition , th e  Supreme

• C ou rt has made c lear th a t business 
conduct w h ich  is sub je c t to. a c learly 
a rticu la ted  S ta te regu la to ry  scheme 
and active ly supervised by th e  S ta te Is 
n o t sub ject to  Federa l a n t itru s t law. 
T he  Supreme C ou rt has recen tly  held, 
fo r  example, th a t co llec tive ratemak-

. Ing activ ities, p e rm itted  under a clear­
ly  a rticu la ted  and ac tive ly supervised 
S ta te po licy , do n o t v io la te  the  a n ti­
t r u s t laws. Southern Motor Carriers

• Rate Conf. v. U.S., 471 U.S. 48 (1985),
A no th e r development is th e  recogni­

t io n  by the courts th a t jo in t  activ ities 
by com petito rs w h ich  promote compe­
t it io n  are perm issib le under the a n t i­
t r u s t laws. T he  cou rts  have long he ld  
th a t substantia l In fo rm a tio n  can • be 
shared among com petito rs w ith o u t 
ru nn ing  a fou l Of th e  a n titru s t laws. 
M ore recently , th e  Supreme C ou rt has 
c lea rly  sta ted jo in t  ac tiv ities w h ich

. reduce.costs and enable products to  be 
marketed more e f f ic ie n t ly  w il l be 
uphe ld . Broadcast Music, Inc. v. Co­
lumbia Broadcasting System, 441 U.S. 
1 (1979). T h is  p r in c ip le  applies to  sha r­
ing  in fo rm a tion  abou t risks. Jo in t un ­
d e rw ritin g  o f large-scale pro jects, and 
o th e r jo in t  ac tiv ities  w h ich  promote a 
m ore e ffic ie n t and productive Insur­
ance Industry. -

These considerations led the  N a tio n ­
a l Commission fo r  th e  Review o f A n t i­

tru s t Laws and Procedures to  recom ­
mend in  1979 th a t: — ‘ -

The current broad antitrust Immunity fo r  
the business o f insurance granted by the 
McCarran-Ferguson Act should be repealed. 
In  its place, narrow ly drawn legislation 
should be adopted to a ffirm  the lawfulness 
o f a lim ited number o f essential collective 
activities under the antitrust laws. * * *
. The Commission believes that the current 

' immunity la not on ly overly broad, but a lso 
unnecessary: Those collective activities by 
Insurers th a t are essential to the function­
ing o f a competitive industry would like ly 
pass muster under the traditional ru le o f 
reason analysis o f Sherman Act section 1. 
S im ila rly , where collective activity o r o ther 
insurance company behavior is a ffirm ative ly 
mandated by a State in its capacity as sover­
eign, and effectively supervised by Inde­
pendent State officials, such behavior would 
fa ll within the Judicially" recognized "S tate 
action" exception to the antitrust laws. 
(R epo rt o f the Commission, pp. 2 2 5 -6 ) ■ ,

In  s h o r t, th e  a rgum en t th a t  th e  In ­
surance in d u s try  requ ires an a n t i t r u s t 
e xem p tio n  to  fu n c t io n  e ffe c tiv e ly  Is 
nonsense: T h e  a n t itru s t laws a llow  
jo in t  a c tiv it ie s  b y  insurance com pan ies 
w h ich  are in  th e  pub lic  in te re s t. In  
con tra s t, th e  c u rre n t exem p tion  p re ­
vents th e  D epa rtm en t o f Justice , th e  
Federa l T rade  Commission, o r p r iv a te  
p la in t if fs  fro m  cha lleng ing  even b la ­
ta n t a n tic om pe tit iv e  a c tiv ity .

U nde r th e  c u r re n t law, an agreem ent 
by insu rance companies to  f ix  prices 
o r a llo ca te  m a rke ts  cou ld n o t be c h a l­
lenged by th e  D epa rtm en t o f Jus tice , 
th e  F ede ra l T rade  Comm ission, o r  p r i ­
va te p la in t if fs . N o t o n ly  does th e  c u r­
re n t law  b a r these actions, b u t in  cases 
where  th e  exem p tion  m ay n o t app ly , i t  
guarantees p ro longed l i t ig a t io n  over 
its  a p p lic a b ility . F o r example, th e  F T C  
re cen tly  cha llenged p a r tic u la r a c t iv i­
ties by t i t le  insurance com pan ies th a t  
a lleged ly  re s tra in  com pe titio n  on  th e  
g rounds th a t  these ac tiv itie s  were n o t 
re a lly  th e  business o f insurance. Ticor 
Title Insurance Co., D-9190. N eve rth e ­
less, th e  de fendants have v ig o rou s ly  
d ispu ted  th e  a u th o r ity  o f th e  F T C  to  
b r in g  th e  case.

In  a d d it io n  to  th e  prob lem  o f p re ­
ven tin g  th e  G ove rnm en t from  ch a l­
le ng ing  a n ticom pe tit ive  actions, th e  
M cC arran -Fe rguson  A c t exempts th e  
in d u s try  fro m  th e  Federa l p ro h ib it io n  
aga inst u n fa ir  and deceptive practices 
en fo rced  by th e  Federa l T rade  Com ­
m ission. Today , I f  an Insurance com pa­
ny  m is leads consumers in  Its m a rk e t­
ing  o f insurance, th e  Federa l T rade  
Com m ission is in  a lm ost a ll cases fo re ­
closed fro m  ac ting .

In  1979, Congress w en t even beyond 
th e  M cC arran -Fe rguson  A c t in  p ro h ib ­
it in g  th e  Fede ra l T rade  Com m ission 
fro m  even s tu d y in g  th e  Insurance In ­
d u s try  w ith o u t a specific request fro m  
th e  House o r Senate Commerce Com ­
m itte e . T h is  p rov is ion  was enacted 
a f te r  th e  F T C  had pub lished a s tudy  
w h ich  concluded th a t th e  average ra te  
o f re tu rn  on th e  inves tm en t p o r t io n  o f 
w ho le  l i fe  Insurance was 1.3 pe rcen t. 
As fo rm e r C ha irm an  o f  the  Fede ra l 
T rade  Com m ission, M ichae l P e rts - 
chu k , s ta te d :'

■ . The Commission had concluded—as many 
o th er students o f life  Insurance’ marketing' 
had also concluded—that this low level o f 
retu rn was directly caused by a marketing ' 
system that made It v irtua lly  Impossible fo r  
a prospective policyholder—oth e r than an 
actuary—to-compare the Interest yields o f 
competing investment opportunities. (Testi­
mony before Subcommittee on Monopoiltles 
and Commercial Law. House Committee on 

. the Judiciary, May 3 ,1984, pp. 3 - 0
T he  FTC  did n o t issue a reg u la tio n  

In  th is  area. I t  d id  n o t propose Fede ra l - 
in te rve n tio n  a t a ll. Instead, I t  d is t r ib ­
u ted  its  rep o rt to  th e  S ta tes and rec­
ommended th a t th e y  develop a s tand ­
a rd  disclosure requ irem en t so th a t  th e  
insurance In dus try  w ou ld  p rov ide  In - ■ 
fo rm a tio n  about in ves tm en t re tu rn  to  
consumers. T he  Congress reacted b y  
p ro h ib it in g  th e  F T C  Trom s tu d y in g ' 
th e  Insurance In du s try  w ith o u t an  ex­
press request by e ith e r th e ’ House o r 

.Senate Commerce C om m ittee . In  
o th e r  words, th e  F T C  was to  keep its  
m o u th  sh u t abou t prob lem s w ith  th e  
insurance in dus try  u n t i l  Congress to ld  
i t  to  speak. F o rm e r C ha irm an  Perts - 
c h u k  called th is  p rov is ion  a " le g is la ­
tiv e  p re lro n t i l lo bo tom y .”

T h e  b i l l  I  am  in tro d u c in g  today 
w ou ld  s im p ly app ly  th e  same a n t it ru s t 
standards o f free com pe titio n  to  in su r­
ance th a t app ly to  o th e r indus trie s . In  
do ing  so, i t  would repeal th e  language 
in  th e  M cCarran-Ferguson A c t w h ich  
pu rp o rts  -to rest a ll re g u la tio n  o f th e  
insurance in dus try  in  th e  S ta tes. B y 
repea ling  th a t language, m y b i l l  w ou ld  
n o t In  any way do away w ith  S ta te  In ­
surance commissions, o r p rec lude th e  
iS tates„.from  re g u la t in g ; Insurance as 
th e y  do now. Ju s t as in  m any o the r, in ­
dustries , Federal a n t it ru s t laws w ou ld  
a p p ly  to  companies w h ich  are th e  sub­
je c t o f S ta te regu la tions.

T he  b i l l  also prov ides fo r  a delayed 
e ffe c tive  date to  enable th e  insurance 
in d u s try  to  review Its a c tiv itie s  fo r  po­
te n t ia l a n t itru s t l ia b il ity .  I n  p a r tic u ­
la r , th e .b il l provides th a t  th e  repeal o f - 
th e  exemption Is de fe rred  fo r  1 yea r 
a f te r  the  date o f enactm ent. In  add i­
t io n , no • c rim ina l- pena lties o r treb le  
damages can be assessed fo r  2 years. 
F in a lly , no a n t it ru s t rem edy is a va il­
ab le  fo r  2 years i f  th e  de fendan t in  an 
a n t it ru s t case has re lied  In good fa ith  
on  an advisory o p in io n  by th e  D e p a rt­
m e n t o f Justice. These prov is ions p ro ­
v ide  ample tim e fo r  th e  in d u s try  .to 
rev iew  its  ac tiv itie s  and Insure th a t 
th e y  are In  fu l l  com p liance w ith  a n t i­
t r u s t  standards.

I  fu l ly  expect th a t  th e  insurance in ­
d u s try  w il l again argue th a t  I t  canno t 
fu n c t io n  under th e  Federa l a n t it ru s t 
s tandards and th a t  m any o f Its  c u r re n t 
a c tiv itie s  w il l be p ro h ib ite d , even those 
w h ic h  bene fit th e  pub lic . I f  th e  Indus­
t r y  can show th a t  ce rta in  de fined  ac­
t iv it ie s  w h ich  are In  th e  pub lic  In te re s t 
w ou ld  ac tua lly  be p ro h ib ite d  unde r 
th e  a n t itru s t laws, th e n  ce rta in  
na rrow  and ca re fu lly  de fined exem p­
tio n s  m ay be w a rran ted . These Issues 
can best be pursued in  th ro u g h  hear-
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lngs where th e  in d u s try  and o the r 
obsrvers can com m ent.

T h is  in dus try  is to o  big, too im po r­
ta n t to  every Am erican , to  m a in ta in  
an an a n t itru s t exem p tion  long a fte r 
its  In it ia l ju s t if ic a t io n  has disap­
peared. Today, access to  Insurance and 
a ffo rdab le  prices have become c rit ica l 
problems fo r  ind iv idua ls , sm all busi­
ness, and even governm enta l bodies. 
Insu rance , companies shou ld have to  
operate ~ th e  ru le s  o f free  com peti­
tio n  ju s t as o th e r indus tr ie s  do.

T he  M cCarran-Ferguson A c t has 
lo n g  ou tlived w ha teve r leg itim a te  p u r­
pose i t  served. I t  is tim e .to  repeal 1L 

I  ask unanimous consent th a t a copy 
o f  th e  b i l l  be p r in te d  in  the  R ecord .

The re  be ing no  ob jec tion , th e  b il l 
was ordered to  be p r in te d ' In  the  
R ecord , as fo llow s; *- “  "

4s. bo
B e  i t  e n ac ted  b y  th e  S e n a te  a n d  H ou se  q f  

R ep re s e n ta tiv e s  o f  -th e  U n ite d  S ta le s  o f  
A m e ric a n  in  C on g ress  assem b led , That the 
Act entitled "An Act to express tlie intent 
o f the Congress with reference to the regu­
lation o f the business o f Insurance", com­
monly known as the McCarran-Ferguson 
Act (59 Stat. 33), is repealed.

<b) The repeal made by this section shall 
be effective as to conduct engaged In begin­
ning one year a fter the date o f enactment of 
this Act.

Sec. 2. (a) In  any action brought under 
the provisions o f the Clayton Act o r the 
Sherman Act alleging a  violation o f either 
such Act fo r conduct that would have other­
wise been lawful pursuant to the provisions 
o f the Act entitled “ An Act to express the 
Intent o f the Congress with reference to the 
regulation o f the business o f Insurance”  no 
award o f treble damages o r criminal penal­
ties shall be awarcd against any such person 
fo r conduct by such person occurring within 
two years after the date o f enactment o f 
this Act.

(b ) During the two year period referred to 
In this section, no re lie f sha ll be granted 
against any person In an action referred to 
In subsection (a ) fo r conduct by such person 
during such period, Lf such person has In 
good faith , relied upon an advisory opinion 
Issued by the Department o f Justice.*

B y  M r. M E TZE N B A U M :- 
S. 81. A  b i l l / t o  amend th e  O lder 

Americans A c t/o f 1965 to  estab lish th e  
A lzhe im e r’s Disease and Rela ted De­
m entias HomeNand C om m un ity  Based 
Services B lock G ran t; to  the C om m it­
tee on Labor and H um an Resources.

RELATED DEMENTIAS 
BASED SERVICES

ALZHEIMER'S DISEASE 
HOME AND COMMUNI'
BLOCK GRANT ACT

•  M r. M E T Z E N B A U & . M r. P resident. 
A lzhe im er's disease/ has been called 
th e  "Disease o f thei C en tu r v ." Today, 1 
am in troduc ing  /a b il l ,  "T h e  A lzhe i­
m er’s Disease and Re la ted Dementias 

/(munity-Based Services 
prov ide needed sup- 

o f A lzhe im e r's  disease 
len tia s , and th e ir  fam -

destroys its  v ic tjr iis  and damages Lhe lr 
fam ilie s .

T h ro u g h  
and a c t iv ity  
tions, we ha f 
u rg e n t nee< 
w ith  age.

o f

em onstra tion  p ro je c ts , 
o f v o lu n ta ry  organ iza- 
learned m uch abou t th e  

p u r o lde r c itizens who, 
Increas ing ly vu ln p rab le

to  d em en tin gX js°n te rs , and to  th e  r is k  
o f in s t itu t io n a lis a t io n  and to ta l Im pov­
e rishm en t. T h e \ is k  fo r  A lzhe im e r's  
disease Increases ra p id ly  over th e  age 
o f  65, w ith  20 to  3lS pe rcen t o f  those 
over th e  age o f 80 a fflic te d .
• W e know  - th a t  dem ograph ic da ta  
p ro je c t an  ag ing popu la tion . R ap id  in ­
creases in  th e  num be r and p ro p o r t io n  
o f o ld e r people In  m e  U n ite d  S ta tes, 
espec ia lly  those In / th e ir  e igh tie s  and 
n in e tie s  c o n fro n t us w ith  a m a jo r ch a l­
lenge. and an  u rg en t necessity to  p la n  
a p p ro p r ia te ly—a iid  w ith o u t de lay . -

T h e re  are c u / re a lly  close to  3 m il­
l io n  persons w ith  A lzhe im e r's  disease 
and re la te d  disorders. Less th a n . 60 
years fro m  now , we w il l face a m a jo r 
ep idem ic with  th a t num ber expected 
to  t r ip le  to  9 i a lllio n .

C u rre n tly , we depend h e a v ily  on 
fa m ily  caregivers—spouses and  c h i l­
d re n—to  p rov ide  lo ng -te rm  care fo r  
fa m ily  membeYs w ith  A lzhe im e r's  d is ­
ease. HoweverX p ro je c tions  in d ica te  
th a t  fa m ilie s  w fri be sm a lle r in  th e  
years to  come. X ^us , th e re  w i l l  be 
few e r careg ivers a v ^ la b le .

M r. P res iden t, A lzhe im e r's  .disease 
n o t o n ly  imposes extrem e phys ica l and 
em o tiona l ha rdsh ips on th e  fa m ily , i t  
creates enorm ous fin a n c ia l costs as 
w e l l  T hese costs are a lready es tim a ted  
a t  ove r $40 b il l io n . Unless we beg in  
now  to  p ro v ide  the. soqial suppo rts  es­
se n tia l fo r  c o n tin u e d /fa m ily  careg iv- 
Lng, we m ay f in d  o u r / in s t itu t io n s  and 
o u r h e a lth  care sys tem . ove rw he lm ed 
w ith  in c re as ing ly .la /ge  num bers o f  de­
m en ted  adu lts , and o u r N a tio n  ove r­
whe lm ed w ith  colossal costs , o f  h u n ­
dreds o f b il l io n s p t  do lla rs . 1

Research co /tin u e s , w ith  in s u f f i­
c ie n t funds , fp e n  th e  m agn itu de  o f 
th e  p ro b lem ./T he  research com m u n ity  
appears cau tious ly  o p t im is t ic  th a t  an-

able to  S tates on a m a tch in g  fo rm u la  
basis, to  develop a p la p r io  p rov ide fo r: 

C oo rd ina tion  o f  sprnces;
Case inanagem em  and counseling to  

det* m ine sendees needed fo r  de lay ing 
n. rs ing hopfe adm ission;

R esp it 
D ay csfre;.
T ra lrp n g  and counse ling  o f fa m ily  

membfi 
Hom&maker services,
T ranspcm ta tion , and o th e r  such sup­

po rtive  sem ces th a t  w il l h e lp  fam ilies 
m a in ta in  A lzm sjm er v ic tim s  a t home.

I  urge m y  comsagues to  jo in  me In 
s uppo rt o f th e  m illio n s  o f Americans 
s u ffe r in g  phys ica l, e fno tiona l, arid f i ­
nanc ia l devas ta tion  asW  re s u lt o f th is  
Insid ious and tra g ic  disease, and the  
re la ted  dem en ting  disorders. •• ■

I  ask unan im ous consent th a t  the  
b i l l  be p r in te d  in  th e  R ecord . - 
'  T he re  be ing x\v ob jec tion , th e  b il l 
was ordered t yf be p r in te d  In  the  
R ecord , as fo ljow s ; •

. «-»_ o tU. o
Ay U W - f in a le  "and  H o u s e  o fB e  i t  e n a c tc  

R e p re s e n ta t iv e s  ' o f / l K e  U n i te d  S la te s  o f  
A m e ric a  i n  C o n g t i js  a ssem b led . That this 
Act may he cited Cs'the "A lzheimer’s D is­
ease and Related Na^rnbntlas Home and 
Community Based S e rv lv s  B lock G ran t Act 
of 1937” .

FINDINGS /yNjr PURPOSE
S ec. 2. (a ) The Corigfess finds that—
(1 ) there are more than 3,000,000 Individ­

uals with A lzheir/er's disease and related 
dementias In the t/nited-States:

<2) the cost o f qaring fo r  individuals with 
Alzheimer's diseas\and related dementias Is 
estimated at over $40)000.000 annually;

(3 ) over one h a lf o f the patients In nursing 
homes are diagnosed asScatients with Alz­
heimer's disease o r relatedW mentias;

(4 ) the potential num bk r\o f Individuals 
who may have Alzheimer/s disease and re­
lated dementias In th e iy o ld  age will over­
whelm the capacity o f / o u /  institutions tc 
care fo r  such individuals; /

(5 ) individuals with Alzheimer's disease or 
related dementias ofwm require speciallzec 
long term care services to be provided In a

swers w il l bq 
th e  fo u r th  
on A lzhe im i

Home and Cor 
B lock G ra n t"  
p o r t to  victh 
and re la ted  del;
Dies.

A t  b o th  Federitf and S ta te  hearings, 
professionals a no v fam ilie s  a like , de­
scribed A lz h e im e r 's ^  an “ insid iuous 
disease; no illness is more te r r ify in g  
and life -a lte r in g  th a n  A lzhe im e r's ." I t

found . T h is  ve ry  m on th . 
In te rn a tio n a l C on fe rence 
r 's  Disease is m ee tin g  in  

Z u r ic h  to  cbmpare research fin d in g s  
worldw ide .- There w i l l ,  be answers— 
e ve n tu a lly—fooner, ra th e r  th a n  la te r , 
we hope .

However, i ln t i l  th a t  happy day a r ­
rives, fa m ily  caregivers w il l need m any  
socia l suppo rts  to  m a in ta in  th e ir  a f­
f l ic te d  fa m ily  members in  th e  .tom e.

M r. P re s id e n t\m y  b i l l  w i l l  de la y  th e  
in s t itu t io n a liz a t io n  so cos tly  to  fa m i­
lies  and to  th e  na tio n  by p ro v .d in g  
needed hom e. and \com m un ity -b a se d  
services.

T h is  b il l ,  "T h e  A lzhe im e r's  Disease 
and R e la ted  Dementias H om e and 
Com m un ity -Based ■ /Services B lo c k

coordinated manner 
(6 ) providing home 

services fo r  IndiviG u
)y many agencies; anc 

id community basec 
.with Alzheimer's dis­

ease and related! dementias will extend the 
ability o f caregiiers o fV uch  individuals U 
maintain such individuals in th e ir home; 
and can reduce health c tre  costs by delay 
ing o r preventing instituyonallzation.

(b> I t  is the purpose o /  
o r delay the Institutlp 
uals with Alzheimer's 
dementias by provji 
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IN  T H E  S E N A T E  O F  T H E  U N I T E D  S T A T E S

Mr. M e t z e n b a u m  i n t r o d u c e d  t h e  f o l l o w i n g  b i l l ;  w h i c h  w a s  r e a d  

t w i c e  a n d  r e f e r r e d  to t h e  C o m m i t t e e  o n  the J u d i c i a r y

A  E I L L



To a mend t h e  M c C a r r a n - F e r g u s o n  A c t  to l i mit t h e  f e d e r a l  

a n t i t r u s t  e x e m p t i o n  of the b u s i n e s s  of i n s u r a n c e ,  to r e a f f i r m  

the c o n t i n u e d  s t a t e  r e g u l a t i o n  of the b u s i n e s s  of i n s u r a n c e ,  a n d  

f o r  o t h e r  p u r p o s e s .

Be it e n a c t e d  b y  the S e n a t e  and H ouse of  R e p r e s e n t a t i v e s  of 

the U n i t e d  S t a t e s  of A m e r i c a  in C o ngress a s s e m b l e d ,  T h a t  th i s  

A c t  m a y  b e  c i t e d  as t h e  " I n s u r a n c e  C o m p e t i t i o n  I m p r o v e m e n t  A c t  

of 19 87".

F I N D I N G S  A N D  D E C L A R A T I O N  OF P U R P O S E  

Sec. 2 . (a). T h e  C o n g r e s s  f i n d s  and d e c l a r e s  t h a t - -

(1) t h e  c o n t i n u e d  r e g u l a t i o n  a n d  t a x a t i o n  b y  

the s e v e r a l  S t a t e s  of t h e  ousir.ess of i n s u r a n c e  is in the 

p u b l i c  i n t e r e s t ;  a n d

(2) t h e  F e d e r a l  a n t i t r u s t  l a w s  c o m p r i s e  a n  

e s s e n t i a l  c o m p o n e n t  of c o n g r e s s i o n a l  p o l i c y  in f a v o r  of 

c o m p e t i t i o n  a n d  c o n s u m e r  p r o t e c t i o n ,  anc the c u r r e n t  b r o a d  

e x e m p t i o n  f r o m  the a n t i t r u s t  laws a f f o r d e d  t h e  i n s u r a n c e  

i n d u s t r y  h a s  w e a k e n e d  c o m p e t i t i o n  and a d v e r s e l y  a f f e c t e d  

c o n s u m e r s  of i n s u r a n c e .



(b) . It is the p u r p o s e  of this A c t  t o  p r o m o t e  p r i c e  

c o m p e t i t i o n  a m o n g  i n s u r e r s  b y  m o d i f y i n g  the c u r r e n t  a n t i t r u s t  

e x e m p t i o n  of t h e  b u s i n e s s  of ins u r a n c e .

A M E N D M E N T S  T O  T H E  M C C A R R A N - F E R G U S O N  A C T

Sec. 3 (a) S e c t i o n  1 of t h e  A c t  en t i t l e d  " A n  A c t  to e x p r e s s  

the intent of t h e  C o n g r e s s  w i t h  r e f e r e n c e  to t h e  r e g u l a t i o n  of 

the b u s i n e s s  of i n s u r a n c e " ,  a p p r o v e d  M a r c h  9, 1 9 4 5  (15 U.S.C. 

1011; known as t h e  M c C a r r a n - F e r g u s o n  Act), is a m e n d e d  b y  

s t r i k i n g  out t h e  p e r i o d  a n d  i n s e r t i n g  in lieu t h e r e o f  the 

fo l l o w i n g ;  "; b u t  t h a t  a c o n t i n u e d  b r o a d  e x e m p t i o n  of the 

b u s i n e s s  of i n s u r a n c e  f r o m  the f e d e r a l  a n t i t r u s t  laws is n o t  in 

t he public i n t e r e s t . " .

(b) S e c t i o n  2 of t h a t  A c t  (15 U . S . C . 1 0 1 2  (b)), is

a m e n d e d  by s t r i k i n g  o u t  all a f t e r  "insurance" t h e  s e c o n d  p l a c e

it a p p e a r s  and i n s e r t i n g  in l i e u  thereof a p e r i o d .

(c) S e c t i o n  3 of t h a t  A c t  (15 U.S.C. 1013) is

r e p e a l e d  and a m e n d e d  to r e a d  as follows;

"Section 3. (a) E x c e p t  as p r o v i d e d  in s u b s e c t i o n s  (b) a n d

(d) , the a n t i t r u s t  l a w s  s h all a p p l y  to the b u s i n e s s  of i n s u r a n c e  

o r  to acts in t h e  c o n d u c t  of s u c h  busin e s s .  "



"(b) (l)The a n t i t r u s t  la w s  shall n o t  b e  c o n s t r u e d  

to p r o h i b i t  any a g r e e m e n t ,  u n d e r s t a n d i n g ,  or c o n c e r t  of a c t i o n  

b e t w e e n  o r  among i n s u r e r s ,  a n y  i n s u r a n c e  advisory o r g a n i z a t i o n s  

o r  t h e i r  members, a n y  i n d i v i d u a l  i n s u r e r s  or any o t h e r  p e r s o n s  

t h a t  is l i m i t e d  to:

"(A) C o l l e c t i n g ,  c o m p i l i n g  a n d  

d i s s e m i n a t i n g  s t a t i s t i c a l  d a t a  on  p a s t  losses i n c u r r e d  by- 

i n s u r e d s  f r o m  i n s u r e r s  o r  a n y  o t h e r  source, p r o v i d e d  t h a t  s u c h  

i n f o r m a t i o n  is m a d e  a v a i l a b l e  to a n  a p p r o p r i a t e  s t a t e  r e g u l a t o r y  

a g e n c y ;

" (E) P r e p a r i n g  a n d  filing p o l i c y  f orms a n d  

e n d o r s e m e n t s ,  p r o v i d e d  t h a t  n o  i n d i v i d u a l  insurer s h a l l  a g r e e  

w i t h  a n y  o t h e r  i n s u r e r  o r  w i t h  a n  i n s u r a n c e  adv i s o r y  

o r g a n i z a t i o n  to r e f r a i n  f r o m  u s i n g  a n y  o t h e r  forms, a n d  p r o v i d e d  

f u r t h e r  th a t  no f o r m s  o r  e n d o r s e m e n t s  t h a t  contain r a t e - r e l a t e d  

t e r m s  o r  c o n d i t i o n s  m a y  b e  s u b j e c t  to a n  agreement o r  

u n d e r s t a n d i n g  b e t w e e n  o r  a m ong i n d i v i d u a l  insurers o r  the 

m e m b e r s  of a n  i n s u r a n c e  a d v i s o r y  o r g a n i z a t i o n  u n l e s s  s u c h  f o r m s  

a r e  a p p r o v e d  by  a n d  s u b j e c t  to the a c t i v e  s u p e r v i s i o n  of a n  

a p p r o p r i a t e  state r e g u l a t o r y  agency.

" (C) C o n d u c t i n g  r e s e a r c h  and o n - t h e - s i t e  

i n s p e c t i o n s  in o r d e r  to p r e p a r e  c l a s s i f i c a t i o n s  of p u b l i c  f i r e  

d e f e n s e s .



d i s t r i b u t i n g  i n f o r m a t i o n  r e l a t i n g  to f r a u d u l e n t  c l a i m s  a n d  o t h e r  

f r a u d u l e n t  p r a c t i c e s ,  p r o v i d e d  that the d i s s e m i n a t i o n  of s u c h  

i n f o r m a t i o n  is s u b j e c t  to the a p p r o v a l  a n d  a c t i v e  s u p e r v i s i o n  of 

a n  a p p r o p r i a t e  s t a t e  r e g u l a t o r y  agency.

"(2) T h e  a n t i t r u s t  lav/s s h a l l  b e  c o n s t r u e d  to 

p r o h i b i t  a n y  a s s o c i a t i o n  o r  o t h e r  c o m b i n a t i o n  of i n s u r e r s  o r  a n y  

i n s u r a n c e  a d v i s o r y  o r g a n i z a t i o n  fr o m  r e c o m m e n d i n g ,  p r e p a r i n g ,  

e s t a b l i s h i n g  o r  d i s t r i b u t i n g  a n y  m a t e r i a l  t h a t  c o n t a i n s  

r e c o m m e n d e d  p r e m i u m  or final rates, o r  p r o c e d u r e s ,  f o r m u l a e ,

I

 g u i d e l i n e s ,  o r  s c h e d u l e s  f o r  the c a l c u l a t i o n  of p r e m i u m  o r  f i n a l

rates, i n c l u d i n g  w i t h o u t  l i m i t a t i o n  l o s s  d e v e l o p m e n t  fac t o r s ,  

c l a i m  t r e n d i n g  fac t o r s ,  c l a i m  a d j u s t m e n t  e x p e n s e  fa c t o r s ,  p r o f i t  

a l l o w a n c e s ,  o r  o t h e r  a c t u a r i a l  c o m p o n e n t s  (excepting r e p o r t e d  

l o s s e s  a n d  u n i t s  of e x p o s u r e  to risk) u s e d  in the c a l c u l a t i o n  of 

i n s u r a n c e  rates;

" (c) N o t h i n g  in this A c t  o r  a n y  s t a t e  l a w  s h a l l  

r e n d e r  the a n t i t r u s t  laws i n a p p l i c a b l e  to a n y  a g r e e m e n t  to 

b o y c o t t ,  coerce, o r  i n t i m i d a t e ,  or  to a n y  a c t  of b o y c o t t ,

I c o e r c i o n ,  or  i n t i m i d a t i o n .

" (d) I n s u r e r s  a n d  o t h e r  p e r s o n s  p a r t i c i p a t i n g  in- 

j o i n t  u n d e r w r i t i n g ,  p o o l s ,  o r  r e s i d u a l  m a r k e t  m e c h a n i s m s  m a y ,  in



c o n n e c t i o n  w i t h  s u c h  a c t i v i t y ,  act in c o o p e r a t i o n  w i t h  e a c h  

o t h e r  in the m a k i n g  of rates, r a t i n g  systems, p o l i c y  forms, 

u n d e r w r i t i n g  rules, s u r v e y s ,  i n s p e c t i o n s ,  a n d  i n v e s t i g a t i o n s ,  if 

the j o i n t  u n d e r w r i t i n g ,  pools, o r  r e s i d u a l  m a r k e t  m e c h a n i s m  is 

r e q u i r e d  b y  l a w  o r  is a p p r o v e d  b y  a n d  s u b j e c t  to the a c t i v e  

s u p e r v i s i o n  of a n  a p p r o p r i a t e  s t a t e  r e g u l a t o r y  agency.

" (e) N o t h i n g  in this A c t  s h a l l  b e  c o n s t r u e d  to 

p r o h i b i t  any S t a t e  f r o m  e s t a b l i s h i n g  o r  a p p r o v i n g  a r e s i d u a l  

m a r k e t  m e c h a n i s m .

"(f) A s  u s e d  in this s e ction, the t e r m s —

(1) 'advi s o r y  o r g a n i z a t i o n '  m e a n s  a n y  

o r g a n i z a t i o n  w h i c h  is c o m p r i s e d  of, o r  is c o n t r o l l e d  by, o n e  o r  

m o r e  i n s u r e r s  a n d  w h i c h  p r e p a r e s  p o l i c y  f o r m s  a n d  e n d o r s e m e n t s  

f o r  u s e  b y  its m e m b e r s  or  sub s c r i b e r s ,  c o m p i l e s  a n d  p r o m u l g a t e s  

i n s u r a n c e - r e l a t e d  s t a t i s t i c a l  data, p r e p a r e s  a n d  r e v i s e s  

i n s u r a n c e  r a t i n g  p l a n s  a n d  c l a s s i f i c a t i o n  systems, a n d  p r o v i d e s  

a s s i s t a n c e  in t h e  p r e p a r a t i o n  of i n s u r a n c e  rates;

(2) ' a n t i t r u s t  laws' m e a n s  the S h e r m a n  A c t  

(15 U.S.C. 1 e t  sec.), t h e  C l a y t o n  A c t  (15 U.S.C. 12 et seq.), 

a n d  the F e d e r a l  T r a d e  C o m m i s s i o n  A c t  (15 U . S . C . 41 et seq.);



(3) 'loss d e v e l o p m e n t '  m e a n s  an a d j u s t m e n t  

to r e f l e c t  the a m o u n t  a n  i n s u r e r  w i l l  e v e n t u a l l y  p a y  o u t  o n  

p o l i c i e s  in e f f e c t  f o r  a g i v e n  y e a r  d e r i v e d  b y  m u l t i p l y i n g  the 

a m o u n t  that has a c t u a l l y  b e e n  p a i d  o u t  o v e r  a c e r t a i n  p e r i o d  of 

t i m e  f o r  c l a i m s  c o v e r e d  b y  a c l a s s  of p o l i c i e s  b y  a f a c t o r  b a s e d  

o n  the p a t t e r n  of p a y o u t s  o v e r  t i m e  f o r  s e t t l e m e n t s  o n  p r i o r  

y e a r s '  p o l i c i e s ;

(4) ' c l a i m  t r e n d i n g '  m e a n s  a n y  p r o c e d u r e  fc_ 

a d j u s t i n g  the c l a i m s  r a t e  to r e f l e c t  c h a n g e s  in the r a t e  of 

c l a i m s  p e r  u n i t  of e x p o s u r e  o r  p e r  u n i t  of ins u r a n c e ;

(5) 'claims a d j u s t m e n t  e x pense' m e a n s  t h e  

a m o u n t  of a n y  r a t e  a t t r i b u t a b l e  to (i) a c q u i s i t i o n ,  f i e l d  

s u p e r v i s i o n ,  a n d  c o l l e c t i o n  e x p e n s e s ,  (ii) g e n e r a l  e x p e r s e s ,  a n d  

(iii) taxes, l i c e n s e s  a n d  fees;

(6) ' r e s i d u a l  m a r k e t  m e c h a n i s m '  m e a n s  an  

a r r a n g e m e n t ,  e i t h e r  v o l u n t a r y  o r  m a n d a t e d  b y  law, i n v o l v i n g  

p a r t i c i p a t i o n  b y  i n s u r e r s  in the e q u i t a b l e  a p p o r t i o n m e n t  a mong 

t h e m  of i n s u r a n c e  w h i c h  m a y  b e  a f f o r d e d  a p p l i c a n t s  w h o  a r e  

u n a b l e  to o b t a i n  i n s u r a n c e  t h r o u g h  o r d i n a r y  m e t h o d s .

(7) 'joint u n d e r w r i t i n g '  m e a n s  a v o l u n t a r y  

a r r a n g e m e n t  e s t a b l i s h e d  o n  an ad hoc b a s i s  to p r o v i d e  i n s u r a n c e  

c o v e r a g e  f o r  a c o m m e r c i a l  i n d i v i d u a l l y  r a t e d  r i s k  u n d e r  w h i c h



two or m o r e  i n s u r e r s  c o n t r a c t  w i t h  the i n s u r e d  at  a p r i c e  and 

u n d e r  p o l i c y  t e r m s  a g r e e d  u p o n  b e t w e e n  the insurers, o r  

n e g o t i a t e d  b e t w e e n  the u n d e r w r i t e r  a n d  t h e  insured;

(8) 'pool' m e a n s  a v o l u n t a r y  a r r a n g e m e n t ,  

o t h e r  t h a n  a r e s i d u a l  m a r k e t  m e c h a n i s m ,  e s t a b l i s h e d  o n  a n  

o n g o i n g  ba s i s ,  u n d e r  w h i c h  two o r  m o r e  i n s u r e r s  p a r t i c i p a t e  in 

the s h a r i n g  of r i s k s  o n  a. p r e d e t e r m i n e d  b a s i s  b y  m e a n s  of a n  

a s s o c i a t i o n ,  s y n d i c a t e ,  o r  o t h e r  p o o l i n g  a g r e e m e n t

(9) 'final rate' 

m e a n s _____________________________________________.

Sec. 4. (a) T h i s  A c t  a n d  the a m e n d m e n t s  m a d e  b y  this A c t  shall

b e c o m e  e f f e c t i v e  one y e a r  a f t e r  the d a t e  of enactment.-

(b) In a n y  a c t i o n  b r o u g h t  u n d e r  the p r o v i s i o n s  of the 

a n t i t r u s t  l e w s  a l l e g i n g  a v i o l a t i o n  of t h o s e  laws for c o n d u c t  

that w o u l d  h a v e  o t h e r w i s e  b e e n  l a w f u l  p u r s u a n t  to the p r o v i s i o n s  

of the M c C a r r a n - F e r g u s o n  Act, n o  a w a r d  of t r e b l e  d a m a g e s  or  

c r i m i n a l  p e n a l t i e s  s h a l l  b e  a w a r d e d  a g a i n s t  a n y  su c h  p e r s o n  for 

c o n d u c t . b y  s u c h  p e r s o n  o c c u r i n g  w i t h i n  two y e a r s  aftei the d a t e  

of e n a c t m e n t  of this Act.

(c) D u r i n g  the two y e a r  p e r i o d  r e f e r r e d  to in s u b s e c t i o n  

(b) , n o  r e l i e f  shall b e  g r a n t e d  a g a i n s t  a n y  p e r s o n  in a n  a c t i o n



r e f e r r e d  to in s u b s e c t i o n  (b) f o r  c o n d u c t  b y  s u c h  p e r s o n  d u r i n g  

s u c h  p e r iod, if s u c h  p e r s o n  has, in g o o d  faith, r e l i e d  u p o n  a n  

a d v i s o r y  o p i n i o n  i s s u e d  b y  the D e p a r t m e n t  of J ustice.
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A p r i l  9, 1987

M E M O R A N D U M

TO: A l l  c o - s p o n s o r s ,  H J R  26

FROM: R e p r e s e n t a t i v e  D a v e  D o n l e y

Ma'.iy t h a n k s  f o r  c o - s p o n s o r i n g  H J R  26, a r e s o l u t i o n  a u t h o r i z i n g  
t h e  A l a s k a  S u p r e m e  C o u r t  t o  i s s u e  a d v i s o r y  o p i n i o n s  o n  
i m p o r t a n t  q u e s t i o n s  o f  l a w  s u b m i t t e d  b y  t h e  l e g i s l a t u r e  o r  b y  
t h e  g o v e r n o r .

T h e  b i l l  h a s  b e e n  g i v e n  t h r e e  r e f e r r a l s  i n  t h e  H o u s e :  S t a t e
A f f a i r s ,  J u d i c i a r y  a n d  F i n a n c e .

F o r  y o u r  i n f o r m a t i o n  I a m  e n c l o s i n g  s o m e  b a c k u p  m a t e r i a l .  A s  
y o u  c a n  see, a s i m i l a r  m e a s u r e  is a l r e a d y  in e f f e c t  in n i n e  
o t h e r  s t a t e s .  If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c a l l  
m y s e l f  o r  m y  aide, K a t y  M c H u g h ,  a t  #3892.

O n c e  again, t h a n k  y o u  f o r  y o u r  s u p p o r t  o f  t h i s  l e g i s l a t i o n .
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MEMORANDUM

TO: Representative-Elect Dave Donley

FROM: Penelope Weyhrauch/ftV'
Legislative Analysts

RE: Advisory Opinions from the State Supreme Court
Research Request 8 7 0 7 1

You asked for information on state legislatures which are allowed to ask 
for advisory opinions from their state supreme court. According to the 
National Center for State Courts, nine states allow their state legisla­
tures to ask their state supreme courts for advisory opinions. Four of 
these states--Delaware, Maine, Massachusetts and Rhode Island--require 
their supreme court to respond to questions from the legislature. States 
which allow their supreme courts to respond to questions on a discretionary 
basis are: Alabama, Colorado, Louisiana, Michigan and New Hampshire.

I contacted Massachusetts, Colorado and New Hampshire to discuss the 
mechanism by which their legislatures request advisory opinions from their 
supreme courts. I did not contact the six other states listed above,
because I believe that little new information would be gained by doing so.

The Massachusetts Supreme Judicial Court is required by its state
constitution to give opinions at the request of the legislature or the
governor. Jim Powers, with the Massachusetts Legislative Research Agency,

requirement
II

is confined to "important questions of law andsaid that this
upon solemn occasions." The legislature usually asks the court constitu­
tional questions of law, though other questions can also be asked. The 
court allows interested parties eight weeks to submit briefs on a question 
before it gives its opinion. Mr. Powers said that if the court does not 
wish to respond to a question, they may wait until the legislature acts on 
the issue and the question becomes moot. The court does not respond \o 
political or frivolous questions.

The Colorado state constitution establishes that the state supreme court 
may respond to questions from the legislature, but according to Kim Morss, 
Legal Counsel and Legislative Liaison for the Colorado Judicial Council, it 
is not required to respond. According to Ms. Morss, the provision has 
rarely been used because the Colorado Judiciary and Legislature "don't like 
each other."

V
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R e p r e s e n t a t i v e - E l e c t  D o n l e y

J a n u a r y  1 6 ,  1 9 8 7

P a g e  2

The New Hamp s h i r e  supreme court may issue advisory opinions to the 
legislature, but it is not required to do so. The state constitution gives 
the supreme court discretionary authority to respond to questions. Tom 
Berry, staff member for the supreme court, said that the legislature fre­
quently asks the supreme court for advisory opinions, usually relating to 
constitutional questions of law.

* * * *

I hope this information is helpful to you. I have attached copies of
applicable sections of the state constitutions discussed in this memo­
randum. I have also attached court rules from Delaware and Michigan which
e stablish advisory opinion authority for the supreme courts of those
states. If you have any questions or would like additional information, 
please contact our agency.

PW

Attachments



t  ORIGINAL CONSTITUTION WITH AMENDMENTS Amend. Art. 87 
; § 1
-N o v e m b e r  a n d  e le c t io n s , f o r  th e  ch o ic e  o f  c o u n c i l lo rs ,  s e n a to rs  a nd  
■ re p re s e n ta t iv e s  s h a ll be h e ld  b ie n n ia l ly  on  th e  T u e s d a y  n e x t a f t e r  th e  
‘ f i r s t  M o n d a y  in  N o v e m b e r.

A r t .  L X X X I I I .  T h e  g e n e ra l c o u r t  s h a ll h a v e  f u l l  p o w e r  a n d  a u - 
'■ t h o r i t y  to  p ro v id e  f o r  p ro m p t a n d  te m p o ra r y  success ion  to  th e  p ow e rs  
I a nd  d u t ie s  o f  p u b lic  o f f ic e s , o f  w h a te v e r  n a tu re  a n d  w h e th e r  f i l le d  b y  
\  e le c t io n  o r  a p p o in tm e n t , th e  in c u m b e n ts  o f  w h ic h  m a y  becom e  u n a v a il-  
f  a b le  f o r  c a r r y in g  on  th e  p o w e rs  a n d  d u t ie s  o f  su ch  o f f ic e s  in  p e r io d s  
i  o f  e m e rg e n c y  r e s u l t in g  f r o m  d is a s te r - caused  b y  e n e m y  a t ta c k ,  a n d  
|  to  a d o p t su ch  o th e r  m easu re s  as m a y  be n e c e s sa ry  a n d  p ro p e r  f o r  in ­

s u r in g  c o n t in u i t y  o f  th e  g o v e rn m e n t o f  th e  c o m m o n w e a lth  a n d  th e
f. g o v e rn m e n ts  o f  i t s  p o l i t ic a l s u b d iv is io n s .

£  A r t .  L X X X IV .  A r t ic le  L X I I  o f  th e  A m e n d m e n ts  to  th e  C o n s t itu -  
t io n  is  h e re b y  am ended  b y  s t r i k in g  o u t  s e c tio n  1 a n d  in s e r t in g  in  p la ce  

f  th e re o f  th e  fo l lo w in g  s e c t io n :— Section 1. T h e  c o m m o n w e a lth  m a y  
g iv e , lo a n  o r  p ledge  i ts  c r e d i t  o n ly  b y  a v o te , ta k e n  b y  th e  yea s  a nd  

I  n ays , o f  tw o - th ir d s  o f  each  hou se  o f  th e  g e n e ra l c o u r t  p re s e n t a nd  v o t -  
s. in g  th e re o n . T h e  c r e d it  o f  th e  c o m m o n w e a lth  s h a ll n o t  in  a n y  m a n - 
l  n e r  be  g iv e n  o r  lo a n e d  to  o r  in  a id  o f  a n y  in d iv id u a l,  o r  o f  a n y  p r iv a te  
|  a s s o c ia t io n , o r  o f  a n y  c o rp o ra t io n  w h ic h  is  p r iv a te ly  o w n e d  a nd  m a n - 
f  aged.

A r t .  L X X X V .  A r t i c le  I I  o f  C h a p te r  I I I  o f  th e  C o n s t i tu t io n  o f  th e  
c o m m o n w e a lth  is  h e re b y  a n n u lle d  a n d  th e  fo l lo w in g  is  a d o p te d  in  p la ce  
th e re o f :—

' A rtic le  I I .  E a c h  b ra n c h  o f  th e  le g is la tu re , as  w e ll as th e  g o v e rn o r  o r  
th e  c o u n c il, s h a ll h a ve  a u t h o r i t y  to  r e q u ir e  th e  o p in io n s  o f  th e  ju s t ic e s  

;  o f  th e  s u p re m e  ju d ic ia l  c o u r t ,  u p o n  im p o r ta n t  q u e s t io n s  o f  la w , a nd  
u p o n  so le m n  occas ions .

A r t .  L X X X V I .  N a m e s  o f  c a n d id a te s  o f  p o l i t ic a l  p a r t ie s  f o r  th e  
;< o f f ic e s  o f  g o v e rn o r  a n d  l ie u te n a n t -g o v e rn o r  s h a ll be  g ro u p e d  on  th e  
t  o f f ic ia l  b a l lo t  f o r  use  a t  s ta te  e le c t io n s  a c c o rd in g  to  th e  p a r t ie s  th e y  

re p re s e n t, a n d  th e  v o te r  m a y  c a s t a  s in g le  v o te  f o r  a n y  su ch  g ro u p , 
w h ic h  s h a ll c o u n t as a  v o te  f o r  ea ch  c a n d id a te  in  su ch  g ro u p , b u t  m a y  
n o t  c a s t a  v o te  f o r  o n ly  o ne  o f  th e  c a n d id a te s  in  su ch  g ro u p .

A r t .  L X X X V I I .  S e c t i o n  1 .  F o r  th e  p u rp o se  o f  t r a n s fe r r in g ,
, a b o lis h in g , c o n s o lid a t in g  o r  c o o rd in a t in g  th e  w h o le  o r  a n y  p a r t  o f  
\ a n y  a g e n cy , o r  th e  fu n c t io n s  th e re o f ,  w i t h in  th e  e x e c u t iv e  d e p a r tm e n t 
f  o f  th e  g o v e rn m e n t o f  th e  c o m m o n w e a lth , o r  f o r  th e  p u rp o se  o f  a u ­

th o r iz in g  a n y  o f f ic e r  o f  a n y  a g e n c y  w i t h in  th e  e x e c u t iv e  d e p a r tm e n t 
o f  th e  g o v e rn m e n t o f  th e  c o m m o n w e a lth  to  d e le g a te  a n y  o f  h is  fu n c -  
t io n s , th e  g o v e rn o r  m a y  p re p a re  one  o r  m o re  re o rg a n iz a t io n  p la n s , •
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t h e  i n d i v i d u a l  c l a i m a n t s ;  t h a t  t h e  c o n t r o v e r s y  

d i d  n o t  i n v o l v e  t h e  r i g h t s  o r  f r a n c h i s e s  o f  t h e  

p e o p l e ;  n o r  t h e  r i g h t s  o f  t h e  s t a t e  i n  i t s  s o v e r ­

e i g n  c a p a c i t y ;  a n d  s o  t h e  w r i t  w a s  d e n i e d .  

P e o p l e  e x  r e l .  B e n t l e y  v .  M p C l e e s ,  2 0  C o l o .  

4 0 3 , 3 8  P .  4 6 8 . 2 6  L . R . A .  6 4 6 ( 1 8 9 4 ) .

i n .  O P I N I O N S .

A .  G e n e r a l  C o n s i d e r a t i o n .

C r o s s  r e f e r e n c e .  A s  t o  p r o v i s i o n s  f o r  c e r t i f i ­

c a t i o n  o f  q u e s t i o n s  o f  l a w  b y  t h e  s u p r e m e  

c o u r t ,  s e e  R u l e 2 I . I , C . R . C . P .

L a w  r e v i e w .  F o r  a r t i c l e ,  “ L i m i t a t i o n s  U p o n  

L e g i s l a t i v e  I n q u i r i e s  U n d e r  C o l o r a d o  A d v i ­

s o r y  O p i n i o n  C l a u s e " ,  s e e  4  R o c k y  M t .  L .  

R e v .  2 3 7  ( 1 9 3 2 ) .

O r i g i n a l  j u r i s d i c t i o n  o f  s u p r e m e  c o u r t  

e n l a r g e d .  T h e  c o n s t i t u t i o n a l  a m e n d m e n t  

r e q u i r i n g  t h e  s u p r e m e  c o u r t  t o  a n s w e r  q u e s ­

t i o n s  p r o p o u n d e d  b y  t h e  g o v e r n o r  o r  b y  e i t h e r  

b r a n c h  o f  t h e  g e n e r a l  a s s e m b l y  i s  a n  e n l a r g e ­

m e n t  o f  t h e  o r i g i n a l  j u r i s d i c t i o n  p r e v i o u s l y  

c o n f e r r e d  u p o n  t h a t  c o u r t  b y  t h e  c o n s t i t u t i o n .  

I n  r e  H o u s e  B i l l  N o .  1 2 2 ,  1 2  C o l o .  4 6 6 ,  2 1  P .  

4 7 8 ( 1 8 8 9 ) .

S u p r e m e  c o u r t  i s  n o t  a u t h o r i z e d  t o  g i v e  a d v i ­

s o r y  o p i n i o n s  o t h e r  t h a n  p u r s u a n t  t o  s e c t i o n .  N o  

p r o v i s i o n  o f  t h e  l a w  a u t h o r i z e s  t h e  s u p r e m e  

c o u r t  t o  g i v e  a d v i s o r y  o p i n i o n s  t o  s t a t e  a g e n ­

c i e s  o t h e r  t h a n  t o  t h e  g e n e r a l  a s s e m b l y  o r  t o  

t h e  g o v e r n o r  w h e n  r e q u e s t e d  u p o n  s o l e m n  

o c c a s i o n s  p u r s u a n t  t o  t h i s  s e c t i o n .  C a m e r o n  v .  

C a r r o l l  &  C o . ,  1 3 8  C o l o .  4 3 2 ,  3 3 4  P . 2 d  7 4 8  

( 1 9 5 9 ) .

t v o v i s i o n  i s  o n l y  e x c e p t i o n  t o  r u i e  t h a t  n o  

c o u r t  m a y  c o n s t r u e  l e g i s l a t i o n  u n t i l  i t  h a s  b e e n  

a d o p t e d .  T h e  o n l y  e x c e p t i o n  t o  t h e  r u l e  t h a t  

n e i t h e r  t h e  s u p r e m e  c o u r t ,  n o r  a n y  o t h e r  c o u r t ,  

m a y  b e  c a l l e d  u p o n  t o  c o n s t r u e  o r  p a s s  u p o n  a  

l e g i s l a t i v e  a c t  u n t i l  i t  h a s  b e e n  a d o p t e d  i s  t h e  

c o n s t i t u t i o n a l  p r o v i s i o n  a u t h o r i z i n g  t h e  g e n ­

e r a l  a s s e m b l y  t o  p r o p o u n d  i n t e r r o g a t o r i e s  t o  

t h e  s u p r e m e  c o u r t  u p o n  i m p o r t a n t  q u e s t i o n s  

u p o n  s o l e m n  o c c a s i o n s .  C i t y  o f  R o c k y  F a r d  v .  

B r o w n .  1 3 3  C o l o .  2 6 2 , 2 9 3  P . 2 d  9 7 4  ( 1 9 5 6 ) .

B u t ,  n o  j u r i s d i c t i o n  t o  p a s s  o n  c o n s t i t u t i o n a l ­

i t y  o f  p r o p o s e d  l a w .  T h e  c o u r t s  d o  n o t  h a v e  

j u r i s d i c t i o n  t o  p a s s  u p o n  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  s u b s t a n c e  o f  l e g i s l a t i o n  p r i o r  t o  e n a c t ­

m e n t  o r  a d o p t i o n .  C F  &  I  S t e e l  C o r p .  v .  

B u c h a n a n ,  1 9 1  C o l o .  5 7 0 , 5 5 4  P . 2 d  1 3 5 4 ( 1 9 7 6 ) .

C o u r t s  s h o u l d  n o t  t a k e  j u r i s d i c t i o n  t o  p a s s  

u p o n  t h e  c o n s t i t u t i o n a l i t y  o f  a  p r o p o s e d  l a w  

p r i o r  t o  i t s  e n a c t m e n t  o r  a d o p t i o n .  B i l l i n g s  v .  

B u c h a n a n ,  1 9 2  C o l o .  3 2 . 5 5 5  P . 2 d  1 7 6 ( 1 9 / 6 ) .

J u d i c i a l  r e s p o n s e  t o  e x  p a r t e  i n q u i r y  f r o m  

e x e c u t i v e  d e p a r t m e n t  i s  I n c o n s i s t e n t  w i t h  s e p a ­

r a t i o n  o f  g o v e r n m e n t a l  p o w e r s .  I t  m u s t  b e  

a d m i t t e d  t h a t  t h e  p r o m u l g a t i o n  o f  a  j u d i c i a l  

o p i n i o n  i n  r e s p o n s e  t o  a n  e x  p a r t e  i n q u i r y  f r o m  

t h e  e x e c u t i v e  d e p a r t m e n t  o f  t h e  g o v e r n m e n t ,

c o n c e r n i n g  t h e  a f f a i r s  o f  t h e  l e g i s l a t i v e  d e p a r t ­

m e n t ,  i s  a n o m a l o u s  a n d  p e c u l i a r ,  a n d ,  a p p a r ­

e n t l y  a t  l e a s t ,  i n c o n s i s t e n t  w i t h  t h e  p r e v a l e n t  

A m e r i c a n  s y s t e m  o f  s e p a r a t i n g  t h e  g o v e r n ­

m e n t a l  p o w e r s  i n t o  d i s t i n c t  d e p a r t m e n t s .  B u t  i t  

m u s t  b e  b o r n e  i n  m i n d  t h a t  t h e  s a m e  i n s t r u ­

m e n t  w h i c h  d i v i d e s  t h e  p o w e r s  o f  t h e  g o v e r n ­

m e n t  i n t o  d i s t i n c t  d e p a r t m e n t s  h a s  t n '  s o  

a m e n d e d  b y  t h e  v o i c e  o f  t h e  p e o p l e  .  j  t o  

r e q u i r e  t h e  s u p r e m e  c o u r t  t o  “ g i v e  i t s  o p i n i o n  

u p o n  i m p o r t a n t  q u e s t i o n s ,  u p o n  s o l e m n  o c c a ­

s i o n s ,  w h e n  r e q u i r e d  b y  t h e  g o v e r n o r ,  t h e  

s e n a t e  o r  t h e  h o u s e  o f  r e p r e s e n t a t i v e s ” .  I n  r e  

S p e a k e r s h i p  o f  H o u s e  o f  R e p r e s e n t a t i v e s .  1 5  

C o l o .  5 2 0 , 2 5  P .  7 0 7 ,  I I  L . R . A .  2 4 1  ( 1 8 9 0 ) .

W h e r e  t h e r e  I s  n o  m a j o r i t y  o f  s u p r e m e  c o u r t  

a s  t o  e i t h e r  v a l i d i t y  o r  i n v a l i d i t y  o f  a  s t a t u t e  

w h i c h  i s  t h e  s u b j e c t  o f  i n t e r r o g a t o r i e s ,  n o  

o p i n i o n  r e s p e c t i n g  t h e  i n t e r r o g a t o r i e s  c a n  b e  

r e n d e r e d  u n d e r  t h i s  s e c t i o n .  I n  r e  I n t e r r o g a ­

t o r i e s  P r o p o u n d e d  B y  M c N i c h o l s ,  1 4 2  C o l o .  

1 8 3 , 3 5 0 P . 2 d 8 1 1 ( I 9 6 0 ) .

A n s w e r s  b y  s u p r e m e  c o u r t  h a v e  e f f e c t  o f  j u d i ­

c i a l  p r e c e d e n t s .  T h e  a n s w e r s  b y  t h e  s u p r e m e  

c o u r t  t o  q u e s t i o n s  a r e  r e p o r t e d  a s  a r e  o t h e r  

o p i n i o n s ,  a n d  h a v e  t h e  f o r c e  a n d  e f f e c t  o f  j u d i ­

c i a l  p r e c e d e n t s ;  d i f f e r i n g  i n  t h i s  r e s p e c t  f r o m  

t h e  f e w  a n a l o g o u s  p r o v i s i o n s  e l s e w h e r e  

a d o p t e d .  I n  r e  H o u s e  B i l l  N o .  1 2 2 ,  1 2  C o l o .

4 6 6 . 2 1  P .  4 7 8 ( 1 8 8 9 ) .

T h i s  s e c t i o n  d o e s  n o t  r e q u i r e  w h o l e s a l e  

e x p o s i t i o n  o f  a l l  c o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t ­

i n g  t o  a  g i v e n  g e n e r a l  s u b j e c t .  I n  r e  S e n a t e  

R e s o l u t i o n  N o .  2 ,  9 4  C o l o .  1 0 1 ,  3 1  P . 2 d  3 2 5  

( 1 9 3 3 ) .  S e e  I n  r e  S e n a t e  R e s o l u t i o n ,  9  C o l o .

6 2 0 . 2 1  P .  4 7 0  ( 1 8 8 6 ) .

T h e r e  I s  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  

r e a s o n s  b e  g i v e n  i n  a n s w e r i n g  q u e s t i o n s  u p o n  

t h e  g o v e r n o r ’ s  r e q u e s t .  I n  r e  S e n a t e  C o n c u r ­

r e n t  R e s o l u t i o n  N o .  1 0  o f  F o r t y - F i r s t  G e n .  

A s s ’ y ,  1 3 7 C o l o .  4 9 1 , 3 2 8  P . 2 d  1 0 3 ( 1 9 5 8 ) .

R u l e  t h a t  e v e r y  s t a t u t e  d u l y  p a s s e d  i n a s t  b e  - 

h e l d  c o n s t i t u t i o n a l  u n l e s s  c o n t r a r y  a p p e a r s  

b e y o n d  r e a s o n a b l e  d o u b t  I s  n o t  a p p l i c a b l e  t o  

( r e n d i n g  l e g i s l a t i o n  w h e n  s u b  n i t t e d  t o  t h e  

s u p r e m e  c o u r t  f o r  i t s  o p i n i o n  u n d e r  t h i s  

s e c t i o n .  I n  r e  S e n a t e  R e s o l u t i o n  N o .  2 ,  9 4  

C o l o .  1 0 1 , 3 1  P . 2 d  3 2 5 ( 1 9 3 3 ) .

S e c t i o n  a s  b a s i s  f o r  j u r i s d i c t i o n .  S e  I n  r e  

S e n a t e  R u l e ,  9  C o l o .  6 4 1 ,  2 1  P .  4 7 7  ( 1 8 8 6 ) ;  I n  

r e  E l e c t i o n  o f  D i s t .  J u d g e s ,  1 1  C o l o .  3 7 3 ,  1 8  P .  

2 8 2  ( 1 8 8 8 ) ;  I n  r e  L e a s i n g  o f  S t a i e  L a n d s ,  1 8  

C o l o .  3 5 9 ,  3 2  P .  9 8 6  ( 1 8 9 3 ) ;  I n  r e  R e l i e f  B i l l s ,

2 1  C o l o .  6 2 ,  3 9  P .  1 0 8 9  ( 1 8 9 5 ) ;  I n  r e  I n t e r n a l  

I m p .  F u n d ,  2 4  C o l o .  2 4 7 , 4 8  P .  8 0 7  ( 1 8 9 7 ) ;  I n  r e  

I n t e r r o g a t o r i e s  o f  G o v e r n o r  o n  C h a p t e r  1 1 8 ,

9 7  C o l o .  5 8 7 ,  5 2  P . 2 d  6 6 3  ( 1 9 3 5 ) ;  I n  r e  I n t e r ­

r o g a t o r i e s  b y  G o v e r n o r ,  1 1 2  C o l o .  2 9 4 ,  1 4 8  

P . 2 d  8 0 9  ( 1 9 4 4 ) ;  I n  r e  H o u s e  R e s o l u t i o n  N o .  2 ,

1 1 6  C o i n .  1 8 .  1 7 8  P . 2 d  4 1 5  ( 1 9 4 7 ) ;  I n  r e  S e n a t e  

B i l l  N o .  9 5  o f  F o r t y - T h i r d  G e n .  A s s ’ y ,  1 4 6



l e g i s l a t i v e  d e p a r t -  

u t i a r ,  a n d ,  a p p a r -  

' i t h  t h e  p r e v a l e n t  

d i n g  t h e  g o v c r n -  

. p a r t m c n t s .  B u t  i t  

t h e  s a m e  i n s t r u -  

• r s  o f  t h e  g o v e r n -  

n i s  h a s  b e e n  s o  

h e  p e o p l e  a s  t o  

" g i v e  i t s  o p i n i o n  

o n  s o l e m n  o c c a -  

e  g o v e r n o r ,  t h e  

e n t a t i v e s ” .  I n  r e  

u e s e n t a t i v e s .  1 5  

. 2 4 1 ( 1 8 9 0 ) .

> ( s u p r e m e  c o u r t  

d i t y  o f  a  s t a t u t e  

: i T O g a t o r i e s .  n o  

• g a l o r i e s  c a n  b e  

I n  r e  I n t e r r o g a -  

h o l s ,  1 4 2  C o l o .

i v e  e f f e c t  o f  J u d i -  

b y  t h e  s u p r e m e  

e d  a s  a r e  o t h e r  

. d  e f f e c t  o f  j u d i -  

l i s  r e s p e c t  f r o m  

> n s  e l s e w h e r e  

,  1 2 2 ,  1 2  C o l o .

| u i r e  w h o l e s a l e  

i r o v i s i o n s  r e l a t -  

t .  I n  r e  S e n a t e  

• 1 .  3 1  P . 2 d  3 2 5  

l u t i o n ,  9  C n l o .

q u i r e m e n t  t h a t  

q u e s t i o n s  u p o n  

i c n a t e  C o n c u r -  

i r t y - F i r s t  G e n .  

0 3 ( 1 9 5 8 ) .  

s a s s e d  m u s t  b e  

i t r a r y  a p p e a r s  

t  a p p l i c a b l e  t o  

m i l l e d  t o  t h e  

i n  u n d e r  t h i s  

o n  N o .  2 .  9 4

I o n .  S c  I n  r e  

4 7 7  ( 1 8 8 6 ) ;  I n  

0 1 0 . 3 7 3 . 1 8  P .  

a t e  L a n d s ,  1 8  

e  R e l i e f  B i l l s .

I n  r e  I n t e r n a l  

f 7  ( 1 8 9 7 ) ;  I n  r e  

C h a p t e r  1 1 8 .

) ;  I n  r e  I n t e r -  

o l o .  2 9 4 ,  1 4 8  

o l u t i o n  N o .  2 .

;  I n  r e  S e n a t e  

i .  A s s ’ y ,  I 4 6

2 7 6 A r t .  V I S e c .  3

C o l o .  2 3 3 .  3 6 1  P . 2 d  3 5 0  ( 1 9 6 1 ) ;  I n  r e  I n t e r r o g a ­

t o r i e s  f r o m  H o u s e  o f  R e p r e s e n t a t i v e s .  1 5 7  

' C o l o .  7 6 ,  4 0 0  P . 2 d  9 3 1  ( 1 9 6 5 ) ;  I n  r e  I n t e r r o g a ­

t o r y  o f  G o v e r n o r ,  1 6 2  C o l o .  1 8 8 ,  4 2 5  P . 2 d  3 1  

1 ( 1 9 6 7 ) ;  I n  r e  I n t e r r o g a t o r i e s  b y  G o v e r n o r ,  1 6 3  

V C o l o .  1 1 3 .  4 2 9  P . 2 d  3 0 4  ( 1 9 6 7 ) ;  I n  r e  I n t e r T O g a -  

/ t o r i e s  P r o p o u n d e d  b y  S e n a t e ,  1 6 8  C o l o .  5 6 3 ,  

) 4 5 2  P . 2 d  3 8 2  ( 1 9 6 9 ) ;  I n  r e  I n t e r r o g a t o r i e s  b y  

(v  C o l o .  S t a t e  S e n a t e ,  1 6 8  C o l o .  5 5 8 , 4 5 2  P . 2 d  3 9 1  

jf; ( 1 9 6 9 ) .

f t -  A p p l i e d  i n  S .  H .  K r e s s  &  C o .  v .  J o h n s o n ,  1 6  

F .  S u p p .  5  ( D .  C o l o . ) ,  a f f ’d  m e m . ,  2 9 9  U . S .  

5 1 1 . 5 7  S .  C t .  4 9 , 8 1  L .  E d .  3 7 8  ( 1 9 3 6 ) .

B .  Q u e s t i o n s  S u b m i t t e d .

I .  I n  G e n e r a l .

Q u e s t i o n  m u s t  r e l a t e  t o  p u r e l y  p u b l i c  r i g h t s ,  

b e  p r o p o u n d e d  u p o n  s o l e m n  o c c a s i o n ,  a n d  p o s -  

; s e s s  a  p e c u l i a r  o r  i n h e r e n t  i m p o r t a n c e  n o t  

b e l o n g i n g  t o  a l l  q u e s t i o n s  o f  t h e  k i n d ;  t h a t  

e x e c u t i v e  q u e s t i o n s  m u s t  b e  e x c l u s i v e l y  

p u b l i c i  j u r i s ,  a n d  l e g i s l a t i v e  o n e s  b e  c o n n e c t e d  

w i t h  p e n d i n g  l e g i s l a t i o n ,  a n d  r e l a t e  c i t h e r  t o  

;! t h e  c o n s t i t u t i o n a l i t y  t h e r e o f  o r  t o  m a t t e r s  c o n ­

n e c t e d  t h e r e w i t h  o f  p u r e l y  p u b l i c  r i g h t .  I n  r e  

t L i e u t e n a n t  G o v e r n o r s h i p ,  5 4  C o l o .  1 6 6 ,  1 2 9  P .  

’; 8 1 1 ( 1 9 1 3 ) .

y ' T h i s  s e c t i o n  h a s  b e e n  c o n s t r u e d  b y  t h e  

' s u p r e m e  c o u r t  a s  a p p l y i n g  o n l y  t o  c a s e s  w h e r e  

^ . q u e s t i o n s  p u b l i c i  j u r i s  a r e  r a i s e d ,  t h u s  e x c l u d ­

i n g  f r o m  t h i s  b r a n c h  o f  i t s  j u r i s d i c t i o n  a l l  c o n ­

t r o v e r s i e s  w h e r e i n  p r i v a t e  r i g h t s  a l o n e  a r e  

i n v o l v e d .  I n  r e  S e n a t e  R e s o l u t i o n ,  1 2  C o l o .

4 6 6 , 2 1  P .  4 7 8  ( 1 8 8 9 ) ,

Q u e s t i o n  s u b m i t t e d  m u s t  b e  s p e c i f i c .  A s  a  

^ n e c e s s a r y  c o n d i t i o n  p r e c e d e n t  t o  t h e  e x e r c i s e  

; . o f  o u r  e x t r a o r d i n a r y  j u r i s d i c t i o n ,  u n d e r  t h i s  

s e c t i o n ,  t h e  q u e s t i o n  s u b m i t t e d  m u s t  b e  s p c -  

( j c i f i c .  I n  r e  H o u s e  B i l l  N o .  1 0 7 , 2 1  C o l o .  3 2 , 3 9  

P .  4 3 1  ( 1 8 9 5 ) .  S e e  I n  r e  H o u s e  B i l l  N o .  1 6 5 , 1 5  

i C o I o .  5 9 3 ,  2 6  P .  1 4 1  ( 1 8 9 0 ) ;  I n  r e  L o a n  o f  

S c h o o l  F u n d ,  I 8 C 0 I 0 :  1 9 5 , 3 2  P .  2 7 3  ( 1 8 9 3 ) ;  I n  

r e  U n i v e r s i t y  F u n d ,  1 8  C o l o .  3 9 8 ,  3 3  P .  4 1 5

( 1 8 9 3 ) .

8 * A n d  p a r t i c u l a r  s e c t i o n  o f  c o n s t i t u t i o n  t o  b e  

^ c o n s i d e r e d  m u s t  b e  p o i n t e d  o u t .  O n e  p r e r e q u i ­

s i t e  r e q u i r e d  i n  s u c h  m a t t e r s  i s  t h a t  i t  m u s t  

• . a p p e a r  t h a t  t h e  b i l l  w h i c h  i s  t h e  s u b j e c t  o f  

i n q u i r y  w i l l  l i k e l y  p a s s  t h e  b r a n c h  o f  t h e  g e n -  

r . e r a l  a s s e m b l y  s u b m i t t i n g  t h e  q u e s t i o n ,  a n d  t h e  

p a r t i c u l a r  s e c t i o n  o f  t h e  c o n s t i t u t i o n  10 b e  c o n ­

s i d e r e d  i n  c o n n e c t i o n  t h e r e w i t h  m u s t  b e  

p o i n t e d  o u t .  I n  r e  S e n a t e  R e s o l u t i o n  N o .  1 0 , 3 3  

C o l o .  3 0 7 ,  7 9  P .  1 0 0 9  ( 1 9 0 5 ) .  S e e  I n  r e  H o u s e  

N o .  1 6 5 .  1 5  C o l o .  5 9 3 ,  2 6  P .  1 4 1  ( 1 8 9 0 ) ;  I n  

L o a n  o f  S c h o o l  F u n d ,  1 8  C o l o .  1 9 5 ,  3 2  P .  

_ 1 ( 1 8 9 3 ) ;  I n  r e  L i e u t e n a n t  G o v e r n o r s h i p ,  5 4  

g o t o .  1 6 6 , 1 2 9  P .  8 1 1 ( 1 9 1 3 ) .  

t f h u s ,  a  r e s o l u t i o n  a s k i n g  t h e  s u p r e m e  c o u r t  

T  i t s  o p i n i o n  u n d e r  t h i s  s e c t i o n ,  t h a t  p o i n t s  

t  n u m e r o u s  p a r t i c u l a r s  i n  w h i c h  t h e  b i l l  m a y

Ire ]

for i

c o n f l i c t  w i t h  p r o v i s i o n s  o f  t h e  c o n s t i t u t i o n ,  

a n d  i n v o l v e s  a  w h o l e s a l e  e x p o s i t i o n  o f  c o n s t i ­

t u t i o n a l  p r o v i s i o n s  r e l a t i n g  t o  a  g e n e r a l  s u b ­

j e c t ,  w i l l  f o r  t h a t  r e a s o n  b e  r e f u s e d  c o n s i d e r a ­

t i o n  b y  t h e  c o u r t .  I n  r e  H o u s e  B i l l  N o .  9 9 ,  2 6  

C o l o .  1 4 0 , 5 6  P .  1 8 1 ( 1 8 9 9 ) .

Q u e s t i o n s ,  w h e n  p r o p o u n d e d  b y  e x e c u t i v e ,  

m u s t  r e l a t e  t o  m a t t e r s  e x c l u s i v e l y  j u r i s  p u b l t d .  

I n  r e  S e n a t e  R e s o l u t i o n ,  1 2  C o l o .  4 6 6 ,  2 1  P .  

4 7 8  ( 1 8 8 9 ) .  S e e  I n  r e  U n i v e r s i t y  F u n d ,  1 8  C o l o .  

3 9 8 , 3 3  P .  4 1 5  ( 1 8 9 3 ) .

A n d  w h e n  p r o p o u n d e d  b y  b r a n c h  o f  g e n e r a l  

a s s e m b l y ,  m u s t  b e  c o n n e c t e d  w i t h  p e n d i n g  l e g i s ­

l a t i o n  a n d  r e l a t e  e i t h e r  t o  t h e  c o n s t i t u t i o n a l i t y  

t h e r e o f  o r  t o  m a t t e r s  c o n n e c t e d  t h e r e w i t h  o f  

p u r e l y  p u b l i c  r i g h t .  I n  r e  S e n a t e  R e s o l u t i o n ,  1 2  

C o l o .  4 6 6 ,  2 1  P .  4 7 8  ( 1 8 8 9 ) .  S e e  I n  r e  U n i v e r ­

s i t y  F u n d .  1 8  C o l o .  3 9 8 ,  3 3  P .  4 1 5  ( 1 8 9 3 ) ;  I n  r e  

I n t e r r o g a t o r i e s  o f  H o u s e ,  6 2  C o i o .  ’ I S ,  1 6 2  P .  

1 1 4 4 ( 1 9 1 6 ) .

T h e  q u e s t i o n  w h e t h e r  a  b i l l  p r o p o s i n g  t o  

i n c r e a s e  t h e  f e e s  o f  d i s t r i c t  a t t o r n e y s  t h r o u g h ­

o u t  t h e  s t a t e  w i l l  a p p l y  t o  d i s t r i c t  a t t o r n e y s  

n o w  i n  o f f i c e  d o c s  n o t  c o m e  w i t h i n  t h e  r u l e  

a n n o u n c e d .  I n  r e  S e n a t e  R e s o l u t i o n ,  1 2  C o l o .

4 6 6 , 2 1  P .  4 7 8  ( 1 8 8 9 ) .

D e p a r t m e n t  p r o p o u n d i n g  q u e s t i o n  I n  f i r s t  

i n s t a n c e  d e t e r m i n e s  w h e t h e r  o c c a s i o n  e x i s t s  

w h i c h  j u s t i f i e s  I t s  s u b m i s s i o n .  I n  r e  S e n a t e  

R e s o l u t i o n  N o .  1 0 ,  3 3  C o l o .  3 0 7  ,  7 9  P .  1 0 0 9  

( 1 9 0 5 ) .  S e e  I n  r e  S e n a t e  R e s o l u t i o n ,  1 2  C o l o .  

4 6 \  ^  4 7 8 ( 1 8 8 9 ) .

i l u )  t h a t  a r t  " “ I m p o r t a n t  q u e s t i o n s  u p o n  

- c a s l o n s "  m u s t  b e  u l t i m a t e l y  d e t e r -  

m  " h e  s u p r e m e  c o u r t  i t s e l f .  I n  r e  S e n a t e

R e s '  , n  N o .  2 ,  9 4  C o l o .  1 0 1 ,  3 1  P . 2 d  3 2 5  

( 1 5 " '  c  I n  r e  A p p r o p r i a t i o n s  b y  G e n .  

A s s ’y ,  s  C o l o .  3 1 6 ,  2 2  P .  4 6 4  ( 1 8 8 9 ) ;  I n  r e  

S e n a t e  R e s o l u t i o n ,  1 2  C o l o .  4 6 6 ,  2 1  P .  4 7 8  

( 1 8 8 9 ) ;  I n  r e  P e n i t e n t i a r y  C o m m ’ r s ,  1 9  C o l o .  

4 0 9 ,  3 5  P .  9 1 5  ( 1 8 9 4 ) ;  I n  r e  S e n a t e  B i l l  N o .  4 1 6 ,  

4 5  C o l o .  3 9 4 ,  1 0 1  P .  4 1 0  ( 1 9 0 9 ) ;  I n  r e  L i e u t e n ­

a n t  G o v e r n o r s h i p ,  5 4  C o l o .  1 6 6 ,  1 2 9  P .  8 1 1  

( 1 9 1 3 ) ;  I n  r e  I n t e r r o g a t o r i e s  o f  H o u s e ,  6 2  C o l o .  

1 8 8 , 1 6 2  P .  1 1 4 4 ( 1 9 1 6 ) .

Q u e s t i o n s  p r o p o u n d e d  t o  t h e  s u p r e m e  c o u r t  

b y  t h e  s e n a t e  a r e  l i m i t e d  t o  t h o s e  s p e c i f i c a l l y  

e n u m e r a t e d  i n  t h i s  s e c t i o n  o f  t h e  c o n s t i t u t i o n ,  

a n d  t h e  c o u r t  m u s t  d e t e r m i n e  w h e t h e r  o r  n o t  

q u e s t i o n s  s o  p r o p o u n d e d  a r e  w i t h i n  t h e  s p e c i ­

f i c a t i o n s .  I n  r e  I n t e r r o g a t o r i e s  o f  S e n a t e ,  9 4  

C o l o .  2 1 5 , 2 9  P . 2 d  7 0 5  ( 1 9 3 4 ) .

W h i l e  t h e  s u p r e m e  c o u r t  c o n c e d e s  t o  t h e  

g o v e r n o r  f u l l  l i b e r t y  t o  s u b m i t  s u c h  q u e s t i o n s  

a s  h e  m a y  d e e m  c o n s i s t e n t  w i t h  h i s  e x e c u t i v e  

p o w e r s ,  i t  r e s e r v e s  f o r  i t s e l f  t h e  r i g h t  t o  

e x p r e s s  i t s  o p i n i o n  f r e e l y ,  i n  w h o l e  o r  i n  p a r t ,  

o r  n o t  a t  a l l ,  a s  i t  s h a l l  d e e m  c o n s i s t e n t  w i t h  i t s  

j u d i c i a l  p o w e r s  a n d  c o n s t i t u t i o n a l  o b l i g a t i o n .  

I n  r e  F i r e  &  E x c i s e  C o m m ’ r s ,  1 9  C o l o .  4 8 2 , 3 6  

P .  2 3 4  ( 1 8 9 4 ) .

1
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i n v o l v e d  a n d  c o m p l e x  l e g a l  p r o b l e m s  a n d  

f u n d a m e n t a l  c o n s t i t u t i o n a l  q u e s t i o n s  i n  p r o ­

c e e d i n g s  u n d e r  t h i s  s e c t i o n ,  a l t h o u g h  t h e  s t a t e  

c o n s t i t u t i o n  s e e m s  t o  p r o v i d e  t h a t  i t  s h a l l  s o  

d o ;  h o w e v e r ,  t h e  c o n s t i t u t i o n a l  d i r e c t i v e  c a n ­

n o t  b e  t a k e n  t o  m e a n  t h a t  t h e  s u p r e m e  c o u r t  

s h o u l d  s o  a c t  w h e n  p o s s i b l e  p r e j u d i c e  m a y  

w e l l  r e s u l t  l a t e r  t o  c i t i z e n s  w h o s e  r i g h t s  a r e  

p r o t e c t e d  b y  b o t h  t h e  s t a t e  a n d  f e d e r a l  c o n s t i ­

t u t i o n s .  I n  r e  I n t e r r o g a t o r i e s  o f  G o v e r n o r  C o n ­

c e r n i n g  S e n a t e  B i l l  N o .  3 4 ,  1 4 2  C o l o .  1 8 8  ,  3 5 0  

P . 2 d  8 1 1 ( 1 9 6 0 ) .

W e r e  t h e  s u p r e m e  c o u r t ,  i n  a n  e x  p a r t e  p r o ­

c e e d i n g ,  t o  r e s p o n d  t o  i n t e r r o g a t o r i e s  p r o ­

p o u n d e d  b y  t h e  g e n e r a l  a s s e m b l y  w i t h  r e s p e c t  

t o  t h e  v a l i d i t y  o f  a  p r o p o s e d  s t a t u t e ,  t o  t h e  

e f f e c t  t h a t  s u c h  l e g i s l a t i o n  i s  i n  a l l  r e s p e c t s  

c o n s t i t u t i o n a l ,  s u c h  h o l d i n g  w o u l d  b e  p r e j u ­

d i c i a l  t o  a n y  c i t i z e n  w h o  a t  a  f u t u r e  d a t e  m i g h t  

q u e s t i o n  i t s  v a l i d i t y  i n  t h e  s u p r e m e  c o u r t .  I n  r e  

I n t e r r o g a t o r i e s  P r o p o u n d e d  b y  S e n a t e ,  1 3 1  

C o l o .  3 8 9 , 2 8 1  P . 2 d  1 0 1 3  ( 1 9 5 5 ) .

T h i s  c o u r t  s h o u l d  n o t  g i v e  e x  p x r t e  o p i n i o n  I n  

r e l a t i o n  t o  c o n t r o v e r s y  t h a t  h a s  a l r e a d y  a r i s e n ,  

e s p e c i a l l y  i f  a c t u a l  l i t i g a t i o n  i n v o l v i n g  p r i v a t e  

r i g h t s  i s  l i k e l y  t o  a r i s e  f r o m  s u c h  c o n t r o v e r s y .  

I n  r e  P e n i t e n t i a r y  C o m m ' r s ,  1 9  C o l o .  4 0 9 ,  3 5  

P .  9 1 5  ( 1 8 9 4 ) .

O r d i n a n c e  p r o p o s e d  b y  p e o p l e .  A n  o r d i n a n c e  

p r o p o s e d  b y  t h e  p e o p l e  u n d e r  t h e  l a w s  o f  i n i ­

t i a t i v e  a n d  r e f e r e n d u m  i s  c l o t h e d  w i t h  t h e  p r e ­

s u m p t i o n  o f  v a l i d i t y  a n d  i t s  c o n s t i t u t i o n a l i t y  

w i l l  n o t  b e  c o n s i d e r e d  b y  t h e  c o u r t s  b y  m e a n s  

o f  a  h y p o t h e t i c a l  q u e s t i o n ,  b u t  o n l y  a f t e r  

e n a c t m e n t .  C i t y  o f  R o c k y  F o r d  v .  B r o w n .  1 3 3  

C o l o .  2 6 2 , 2 9 3  P . 2 d  9 7 4  ( 1 9 5 6 ) .

T h e  s u p r e m e  c o u r t  m a y  n o t  i n t r u d e  u p o n  t h e  

l e g i s l a t i v e  p o w e r s  o f  t h e  p e o p l e  t h r o u g h  a n  

a d v i s o r y  o p i n i o n  s i n c e  t h e  s e p a r a t i o n  o f  g o v ­

e r n m e n t a l  p o w e r s  m u s t  b e  h e l d  i n v i o l a t e .  C i t y  

o f  R o c k y  F o r d  v .  B r o w n ,  1 3 3  C o l o .  2 6 2 ,  2 9 3  

P . 2 d  9 7 4  ( 1 9 5 6 ) .

B i l l  r e q u i r i n g  c o r p o r a t i o n *  t o  p a y  t b e l r  

e m p l o y e r s  s e m i m o n t h l y  i n  l a w f u l  m o n e y  o f  t h e  

U n i t e d  S t a t e s ,  p r o h i b i t i n g  c o n t r a c t s  i n  v i o l a -  

t i o n  t h e r e o f  a n d  p r o v i d i n g  p e n a l t i e s  f o r  i t s  

v i o l a t i o n  i n v o l v e s  p r i v a t e  r i g h t s  a n d  a  q u e s t i o n  

f r o m  t h e  s e n a t e  a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  

s u c h  b i l l  d o e s  n o t  i n v o k e  t h e  j u r i s d i c t i o n  o f  t h e  

s u p r e m e  c o u r t  s o  a s  t o  r e q u i r e  a n  o p i n i o n  

t h e r e o n  u n d e r  t h i s  s e c t i o n .  I n  r e  S e n a t e  B i l l  

N o .  2 7 . 2 8  C o l o .  3 5 9 , 6 5  P .  5 0 ( 1 9 0 1 ) .

A  b i l l  f o r  a n  a c t  t o  s e c u r e  t o  l a b o r e r s  a n d  

o t h e r s  t h e  p a y m e n t  o f  t h e i r  w a g e s  i n  l a w f u l  

m o n e y  o f  t h e  U n i t e d  S t a t e s ,  a n d  p r e s c r i b i n g  

p e n a l t i e s  f o r  i t s  v i o l a t i o n ,  i n v o l v e s  p r i v a t e  

r i g h t s  o f  i n d i v i d u a l s  a n d  c o r p o r a t i o n s ,  a n d  i s  

n o t  a  b i l l  c o n c e r n i n g  m a n  ' ; r s  p u b l i c i  j ' i r i s  s u c h  

a s  w i l l  i n v o k e  t h e  j u r i s d i c t i o n  o f  t h e  s u p r e m e  

c o u r t  u p o n  a  q u e s t i o n  f r o m  t h e  h o u s e  o f  r e p r e ­

s e n t a t i v e s  a s  t o  i t s  c o n s t i t u t i o n a l i t y  u n d e r  t h i s  

s e c t i o n ,  a u t h o r i z i n g  t h e  s u b m i s s i o n  o f  q u e s ­

t i o n s  t o  t h e  c o u r t  f o r  i t s  o p i n i o n .  I n  r e  H o u s e  

B U I  N o .  9 9 . 2 6  C o l o .  1 4 0 ,  5 6  P .  1 8 1  ( 1 8 9 9 ) .

R a n k  o f  a p p r o p r i a t i o n  f o r  a d m i n i s t r a t i v e  

b o d y  D o t  y e t  a p p o i n t e d .  U n d e r  t h i s  s e c t i o n  t h e  

c o u r  ’s  n o t  r e q u i r e d  t o  r e s p o n d  t o  a  q u e s t i o n  

a s  tv .  t h e  e f f e c t  a n d  r a n k  o f  a n  a p p r o p r i a t i o n  

f o r  a n  a d m i n i s t r a t i v e  b o d y  n o t  y e t  a p p o i n t e d .  

B u t  t o  e n d  d o u b t  a n d  c o n t r o v e r s y  t h e  c o u r t  

d e c l a r e d  t h a t  a n  a p p r o p r i a t i o n  f o r  t h e  s a l a r y  

a n d  e x p e n s e s  o f  t h e  s t a t e  t a n  c o m m i s s i o n  w a s  

o f  t h e  f i r s t  c l a s s .  I n  r e  O p i n i o n  o f  J u s t i c e s ,  5 5  

C o l o .  1 7 , 1 2 3  P .  6 6 0  ( 1 9 1 2 ) .

R i g h t  o f  p o l i c e  c o m m i s s i o n e r  t o  r e t a i n  o f f i c e  

a f t e r  r e m o v a l .  T h e  c o u r t  w i l l  n o t ,  i n  a  e x  p a r t e  

p r o c e e d i n g  i n  r e s p o n s e  t o  a n  e x e c u t i v e  q u e s ­

t i o n ,  i n q u i r e  i n t o  o r  d e t e r m i n e  t h e  r i g h t  o f  a  

p o l i c e  c o m m i s s i o n e r  o f  D e n v e r  t o  r e t a i n  h i s  

o f f i c e  a f t e r  t h e  g o v e r n o r  h a s  a t t e m p t e d  t o  

r e m o v e  h i m .  I n  r e  F i r e  &  E x c i s e  C o m m ' r s .  1 9  

C o l o .  4 8 2 , 3 6  P .  2 3 4  ( 1 8 9 4 ) .

Section 4. Te rm s . A t  leas t tw o  te rm s o f  the  sup rem e c o u r t sha ll be held 
each yea r, a t the seat o f gove rnm en t.

A dop tud  N ovem be r 6 , 1962 —  E ffe c t iv e  Janua ry  12, 1965. (See Law s 1963, 
p . 1049.)

C r o s s  r e f e r e n c e .  A s  t o  t e r m s  o f  t h e  s u p r e m e  C . J . S .  S e r  2 1  C . J . S . ,  C o u r t s ,  §  §  1 4 8 ,  1 6 4 .  

c o u r t ,  s e e  a l s o  §  1 3 - 2 - 1 0 1  a n d  §  1 3 - 2 - 1 0 2 .  1 6 5 .

%

Section 5 . Personnel o f co u rt -  depa rtm en ts  - ch ie f ju s tice . (1) T he  supreme 
c o u r t sha ll cons is t o f  n o t less th an  seven ju s t ic e s , w h o  m ay s it en banc or 
in  depa rtm en ts . In  case sa id  c o u r t sh a ll s i t  in  d ep a rtm en ts , each o f said 
depa rtm en ts  sha ll have fu l l  p ow e r and a u th o r ity  o f  sa id c o u r t in  the de te rm i­
na tio n  o f  causes, the issu ing  o f  w r its  and the  exe rc ise  o f  a ll pow e rs  au thor­
ized by  th is  c o n s titu t io n , o r  p ro v id e d  b y  la w , s u b je c t to  the  genera l con tro l 
o f  the c o u r t s it t in g  en banc , and such ru le s  and reg u la tio n s  as the c o u rt may
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>n of the major part of th« 
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5a r t  2 .

C O N S T I T U T I O N  O F  N E W  H A M P S H I R E  P t .  9 , i r i n \

d in  C om m iss io n s ; Judge* 
n o v a ] . ]  T h e  te nu re  tha l 
in  t h e i r  offices sha ll l»  
a ll ju d ic ia l  o fficers duly 

t h e i r  o ffices d u r in g  good 
ro v is io n  is  made in thia 
c o u n c il m a y  remove any 

le  a dd re ss  o f  both house* 
:ause f o r  rem ova l sha ll b* 
;h a ll n o t  be a cause which 
led f u r t h e r  th a t  no o i l t o f  
o p p o r tu n i ty  to  1m heard 

•s o f  th e  le g is la tu re .

i o t e .  S o m e  p r i n t i n g s  o f  

h a v e  f a i l e d  t o  s u b s t i t u t e  t W  

t o r "  f o r  " p r e s i d e n t "  i n  ’  

I 7 4 ,  b u t  t h e r e  i s  o v i > b > « *  

• t i t u t i o n  w a s  i n t e n d e d  b y  

c o n v e n t i o n  o f  1 " ^ * - I  

t e o p l e .  S e e  1 0  S t a t e  P a p * * * .

; 2  o f  t h e  N e w  H a m r  W f *  

h e  I n d e p e n d e n c e  o f  

3 . B J .  2 8  ( J u l y  1 9 s 9 * -

; ]  74. [J u d g e s  to  G iv e  O p in io n s , W h e n . ]  E a ch  b ra n ch  o f  th e  
I t n r e  as w e ll as th e  g o v e rn o r  a n d  c o u n c il s h a ll ha ve  a u t h o r i t y  to  
% .th e  o p in io n s  o f  th e  ju s t ic e s  o f  th e  su p re m e  c o u r t  upon  im p o r ta n t  
_ j  o f  la w  a n d  upon  so lem n  occas io n s .
K ir .  H i s t o r y

f v' C
aenta— 1958. Substituted "su - 

r court1’ fo r "superior court” .
A n n o t a t io n s

fled, 17 
ent, 16 

Tect o f opinions, 15
E merally, 1 . .

ueliness o f submission, 7 
fben court not required to  give 

V. ■' opinions, 9-14 
VCompleled acts, 10 
f Pending matters, 9 
jP riTate rights, 12 
[Questions o f I lw  or fact, 13

»iiy
jj'Supreme Court is lim ited  by th is  
M x In g iv ing advisory opinions and 

them the justices act no t as a 
but as the constitutional advisors o f 
^  requiring the opinion; the bodies 

ed to thus obtain opinions are 
p i  to  the branches o f the Legis la- 
• ia d  the Governor and Council. P iper 
fc ii-o f Meredith (1969) 109 N H  328, 

4.828.
Jp ta ta  conferring ju risd ic tion  on the 
tfnpon petition and hearing to  render 
Moratory judgment as to  a present 

r equiuble rig? * o r t it le  in  advance 
is o la t io n  therec^ is no t in  v io la tion 
f constitutional princ ip le th a t courts, 

cases perm itted under th is  
sr shall not give advisory opinions 
V”botice and hearing. Fau lkner v . 
(1 9 3 1 ) 85 N H  147, 155 A  195. 
fJustices cannot avoid the du ty 
d  'upon them by th is a rtic le  to 
uhmportant questiom o f law  by 
-•Dreauming th a t a statute prov id ing 

ml expenses o f leg is la tors is
f donal and refusing to  examine 

or technical grounds. Opinion 
k *a  (1949) 95 N H  533, 64 A2d 
<

| *T n a jo r ity  o f the justices rendered 
an inqu iry  propounded to  

KB;governor and council concem- 
>Jj ^ d i t y  o f a statu te imposing 
p .  up an property owned by the 
Tm iw rity opinion was rendered

When court not required to give 
opinions (cent.)

Questions to come before court, 11 
Unnecessary answers, 14 

Who may obtain opinion, 2-6 
Generally, 2 
Governor and council, 5 
Legislature, 4 
P riva te individuals, 3 
State agencies, 6 

W ithd rawa l o f requests, 8
expressing the belief that th is was not a 
proper subject upon which the justices 
could render an opinion because i t  
amounted to  a quasi-judicial determ ina­
tio n  o f ex is ting righ ts in a nonjusticiable 
m atte r. Opinion o f the Justices (1944) 93 
N H  478, 39 A2d 765.

W here in  addition to  special questions 
as to  the constitu tiona lity o f proposed 
leg is la tion the opinion of the cou rt is 
requested as to whether such leg is la tion 
vio lates the Constitution “ in any respect”  
the cou rt w il l not, where the b il l presents 
no constitu tiona l defects upon its  face, 
speculate upon whether other constitu­
tiona l issues m igh t be raised. Opinion o f 
the Justices (1957) 101 NH 518, 131 A2d 
818.

Th is a rtic le  does not authorize advisory 
opinions on questions which the body ask­
ing  the advice has determined no t to 
consider. Re School-Law Manual (1885) 
63 N H  574, 4 A  878
2. W ho may obtain opinion— Generally 

The power o f the Supreme Court to 
advise parties as to the ir righ ts  and 
duties is lim ited by the common law  to 
questions a ris ing  in  the adm in istra tion o f 
p rope rty  held in  a fiduciary capacity, and 
by  the Constitution to opinions given 
upon request o f tire legislature and the 
governor and council. Harvey v. Harvey 
(1904) 73 N H  106, 59 A  621.

Justices o f Supreme Court have au thor­
i ty  to  give advisory opinions only when 
requested to  do « i by e ither branch o f
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  ssioner and excise commissioner of
r of Denver at the present time required 

: from the rule and an opinion upon 
I as submitted, without prejudice to the 

b> show other or different facts. In re Fire 
Comm'rs, 19 Colo. 482. 36 P. 234

Art.

3. Improper Questions.

dity of proposed legislation, 
propounded by the governor as to 

Rxmstitutionality of a proposed legislative 
[foot introduced and which may never be 

J, are premature. In rc Interrogatories by 
r,71 Colo. 331. 206 P. 383 (1922). See 

« Proposed Amendments to Constitution & 
itjve & Referendum Measures, 50 Colo. 

J14P. 298 (1911).
Jnder the provisions of this section, ques- 
1  of the executive concerning the constitu- 

lity of proposed legislation are only to be 
I when doubt as to the constitutionaJ- 

t expressed. In re Interrogatories by Gov- 
r,71 Colo. 331,206 P. 383 (1922).

IJty of legislation no longer 
When both houses of the general 

>iy have taken a final vote on a bill, it is 
er pending legislation, and the court 
dine to respond to a question as to its 

tjtutkmality; nor will the court consider 
question when presented at so short a 

fbeforc the termination of the legislative 
I as to afford no opportunity for such 
ation as the question requires. In re 

: Bfll No 416, 45 Colo. 394, 101 P. 410fi

r section does not authorize the supreme 
J^to answer questions propounded by the 
>of representatives concerning the con- 

_ dity of a measure passed by that body 
hich is no longer before it for considera- 
i re House Resolution No. 12, 88 Colo. 
3 P. 960 (1931).

»«me court is not at liberty in response to 
~ve inquiry to pass upon the constitu- 
J  of statutes. In re University Fund, 18 

33 P. 415 (1893). 
of executive regarding legislation 

' pending. The jurisdiction conferred 
■e constitution upon this court to answer 
to v c  and legislative questions, is extraor- 
T 1; the construction of statutes is within 

’ jurisdiction of the courts. One of 
common subjects of judicial consid- 

* js the construction of legislative acts as 
[ f r  in due course of litigation. If we 

extend the extraordinary ex parte 
of this court to executive ques- 

oiving the construction of legislative 
fcWould be a most serious innovation, 

fervency would be to transfer in a

Sec. 3VI

great measure the management of our state 
institutions from the executive to the judicial 
departm ent o f the governm en t. In re 
Penitentiary Comm 'rs, 19 Colo. -109, 35 P. 915
(1894).

Questions referring to statutes of long stand­
ing, and requiring tire determination of the 
right and duty of certain officials, are not to be 
determined ex parte. In re Interrogatories of 
House. 62 Colo. 188. 162 P. 1144(1916).

The duty of the court in responding to legis­
lative questions is limited to those which relate 
to proposed legislation. Completed legislation 
is not a subject of legislative inquiry. It is not 
within the province of the court to advise the 
general assembly as to whether existing legis­
lation upon any subject satisfies the require­
ments of the constitution. All departments of 
government are of equal dignity. Neither can 
declare that another has not performed a duty 
imposed by the constitution. In re Senate 
Resolution No. 4. 54 Colo. 262. 130 P. 333 
(1913).

Questions relating to desirability or policy of 
proposed legislation cannot be propounded. In 
rc Senate Resolution. 12 Colo. 466, 21 P. 478 
(1889).

Complex question of constitutional and statu­
tory construction. In order to answer questions 
propounded by the governor the court would 
be obliged to construe at least three sections of 
the constitution and at least four sections of 
statutes. It appeared that there was a conflict 
between the specified constitutional provi­
sions themselves as well as between the consti­
tutional and statutory provisions, and a pos­
sible conflict between the statutory provisions, 
presenting a most difficult problem of consti­
tutional and statutory construction requiring 
exhaustive research and most careful consid­
eration. fhe questions propounded by the gov­
ernor might all be the subject of litigation ir. 
which the parties to be affected will be 
afforded ample opportunity of presenting their 
causes, and then, and not until then, would it 
be the court’s duty, on requested review, to 
give these important constitutional and statu­
tory questions its exhaustive research and 
study. In re Interrogatories by the Governor. 
126 Colo. 48,245 P.2d 1173(1952).

The supreme court should not prejudge 
involved legal problems and fundamental con­
stitutional interpretations in ex parte proceed­
ings, it being the policy of the supreme court to 
accommodate the general assembly only in 
such cases as are clear and where no prejudice 
will lesult to anyone in the future. In re Inter­
rogatories Propounded by Senate, 131 Colo. 
389,281 P.2d 1013(1955).

As a general proposition the supreme court 
seriously doubts the wisdom of prejudging
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th e  L eg is la tu re  o r  th e  G overnor and  
Council. O pinion o f th e  Ju s tic e s  (1969) 
109 N H  366, 252 A2d 429.

3. — P riv a te  ind iv iduals
A dv iso ry  opin ions o f the S uprem e C o u rt 

can n o t be g iven  on the p e tition  o f p r iv a te  
ind iv iduals. S ta te  v . H arvey  (1965) 106 
N H  446, 213 A 2d 428.

I t  h a s  been denied consis ten tly  th a t  
th e re  is a n y  r ig h t in co u rts  to  g ive 
ad v iso ry  opin ions to  p r iv a te  litig a n ts . 
P ip e r v . T ow n of M ered ith  (1969) 109 
N H  328, 251 A 2d 328.

4. — Legislature
T his  a r tic le  au th o rizes  th e  leg is la tu re , 

as  w ell a s  th e  governo r and  council, to  
req u ire  th e  adv ice of th e  ju s tices  upon 
im p o rta n t leg a l questions pen d in g  in  th e  
body en titled  to  th e  advice, and  a w a itin g  
th e  co n sid era tio n  and  action  o f th a t  body 
in  th e  course o f  its  leg isla tive  o r  executive 
d u ty . O pinion o f  th e  Ju s tices  (1906) 73 
N H  625, 63 A  505, 6  Ann. C as. 689.

U n d e r  th is  a r tic le  e ith e r  th e  H ouse o r 
th e  S en a te  h a s  independent a u th o r ity  to  
req u es t ad v iso ry  opinions, and th e  d u ty  of 
th e  ju s tic e s  to  re tu rn  th e ir  an sw ers  does 
n o t depend upon  consen t o r  ap p rova l of 
th e  o th e r  b ran ch , w hose req u es t th a t  no 
an sw er be re tu rn e d  m ay  be d is reg a rd ed . 
Opinion of th e  Ju s tic e s  (1959) 102 N H  80, 
150 A 2d 813.

A question  o f law  necessary  to  be 
dete rm ined  b y  one branch  o f th e  le g is ­
la tu re  in  th e  p e rfo rm ance  o f its  du ties  
fu rn ish es  th e  b a s is  fo r  a  p ro p e r req u es t to  
th e  c o u rt f o r  i ts  opinion. Opinion of th e  
C o u rt (1881) 60 N H  585.

T he reaso n s o f one branch of th e  le g is ­
la tu re  f o r  re fu s in g  to  concur in  th e  req u es t 
of th e  o th e r  fo r  th e  opinion of th e
ju s tices  a re  n o t su b jec t to  jud icial sc ru tiny . 
Opinion of th e  Ju s tic e s  (1959) 102 N H  
80, 150 A 2d 813.

T he fa c t  th a t  no s u i t  can be m ain ta ined  
a g a in s t th e  s ta te  affords th e  le g is la tu re  a  
p ro p e r occasion fo r  req u irin g  th e  advice 
of th e  ju s tic e s  a s  to  th e  v a lid ity  o f a  
c o n tra c t en te red  in to  on beh a lf o f th e  
s ta te  by  th e  governor, w ith  th e  advice and  
consen t o f th e  council. O pinion of th e
Ju s tic e s  (1903) 72 N H  601, 54 A  950.

T he ju s tic e s  w ill g ive an  opinion on an  
inq u iry  propounded  to  them  by th e
le g is la tu re  concern ing  th e  pow er o f th e  
le g is la tu re  to  convene itse lf  w ith o u t
ap p ro v a l o f th e  governor and  council, 
even th o u g h  th e  leg isla tive  session h a s  
ended, since such  an  opinion m ig h t be o f

benefit to  fu tu re  leg is la tu re s . Opinion of 
th e  Ju s tic e s  (1944) 93 N H  474, 37 A2d 
478.

Q uestions propounded to  thr. ju stices by 
th e  house of rep re sen ta tiv e?  w hich do not 
d irec tly  involve th e  pow ers and  duties of 
th a t  body do n o t req u ire  an  answ er by 
th e  ju s tices. O pinion of th e  Ju s tic e s  (1949)
95 N H  557, 66 A2d 76; O pinion of the 
Ju s tic e s  (1892) 67 N H  600, 43 A 1074.

5. — G overnor and council
A n adv iso ry  opinion m ay  be sought 

w here th e  pow ers o f th e  governo r and 
council a re  in  question . O pinion of the 
Ju s tic e s  (1959) 102 N H  183. 152 A2d 870.

A re q u e s t fo r  an  opinion by the 
g o v ern o r and  council is p ro p e r w here the 
question  propounded re la te s  to  action 
a w a itin g  the considera tion  o f th e  governor 
and council in  the  course  o f th e i r  execu­
tive  du ties. O pinion of th e  Ju s tic e s  (1950)
96 N H  517, 83 A2d 738; O pinion of the 
Ju s tic e s  (1908) 74 N H  606, 68 A 873.

Q uestions concern ing  th e  executive 
du ties  o f th e  g o v ern o r an d  council are 
p ro p e r  sub jec ts upon w hich to  base a 
req u es t f o r  an  opinion of  th e  justices 
since such opinion w ould a s s is t  th e  gov­
e rn o r  and  council in th e  p erfo rm ance  of 
th e  d u tie s  legally  im posed upon them  by 
s ta tu te . O pinion of th e  Ju s tic e s  (1949) 
96 N H  513, 68 A2d 859.

T he g overno r and  council m ay  properly 
reo u es t th e  opinion o f the  ju s tices  on the 
va lid ity  of a  s ta tu te  w hich provides fo r 
re -o rg an iza tio n  p lan  of th e  s ta te  govern­
m en t w here  i t  is  n ecessary  th a t  the 
v a lid ity  o f th e  s ta tu te  be determ ined 
so th a t  th e  g o v e rn o r w ill know  w hether 
o r  n o t to  call th e  le g is la tu re  in to  special 
session  and su b m it to  them  such a  plan. 
Opinion o f the  Ju s tic e s  (1950) 96 NH 
517, 83 A2d 738.

U n d er a  s ta tu te  w hich im poses upon the 
g o v ern o r th e  d u ty  to  p rov ide by con tract 
fo r  ra ilro ad  tra n sp o r ta tio n  of certain  
public officers, if  th e  g o v ern o r is in doubt 
a s  to  w h a t public officers a re  included 
in th e  m ean ing  o f  th e  s ta tu te  he. w ith 
advice and  consen t o f th e  council, may 
requ ire  th e  opinion o f th e  ju s tices  on 
th e  question . O pinion o f th e  Justices 
(1908) 74 N H  606, 68 A  873.

W hile i t  is th e  d u ty  o f th e  justices, 
w hen requested  b y  th e  g overno r and 
council, to  g ive th e i r  opinions upon im ­
p o r ta n t questions o f  law  and  upon solemn 
occasions, i t  f irs t  m u s t a p p e a r  to  the 
ju s tices  th a t  th e i r  a n sw e r to  an y  question 
so p resen ted  w ill be o f a ss is tan ce  to the


