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MEMORANDUM May 13, 1987
TO: Representative John Sund
Chairman, House Judiciary Committee
FROM: Representative Jim Zawacki
SUBJ: HIR 25

The intent of HIJR 25 is to support efforts in Congress to
amend the McCarran-Ferguson Act enacted in 1945 which exempts
the insurance industry from federal antitrust laws.

The broad antitrust immunity enjoyed by the insurance industry
under the McCarran-Ferguson Act is both undesirable and
unnecessary. The exemption is undesirable because, by
blunting some forms of competitive behavior, it denies
consumers the best array of insurance services at the lowest
possible cost. The exemption is unnecessary because
application of the antitrust laws is in no way inconsistent
with either desirable industry cooperation or effective state
regulation.

There have been two objections raised by uhe insurance
industry to this resolution. One, it is agrued that support
of HIR 25 would remove or subordinate the primacy of states’
regulatory role as regulator of the industry. This is not so.
HJR 25 was drafted to address this concern. Senator Howard
Metzenbaum, the original sponsor of the federal legislation,
has testified that his intent was not to alter state
regulatory primacy. The Senate Antitrust Committee in
Washington, D.C. has made it clear that there is no intent to



alter the primacy of state regulatory authority over the
industry. Two, 1is the assertion that the repeal of the
antitrust exemption will restrict information pooling that
assists the industry in accurately estimating how much they
are likely to pay out in the future. Again, this is not so.
HJR 25 specifically recognizes the need for the industry to
pool and analyze the past claims they have paid; the more
claims they can analyze, the more accurate their estimates of
future payouts will be.

I was asked by the Citizens Coalition for Tort Reform to
introduce this resolution. The Coalition has reviewed this
issue closely and determined that it is in the consumers®™ best
interests to repeal this special privilege to the insurance
industry. The Coalition has found that there 1is strong
bipartisan support to amend the McCarran-Ferguson Act and that
the position of the insurance industry to retain this
exemption is not logical or in the best interests of the
consumer.

Thank you.



ALASKAACADEMVOPTR\ALLAWVERS

604 WEST SECOND AVENUE
ANCHORAGE, ALASKA 99501
(907) 276-1130

May 14, 1987

TO; Honorable Members of the House Judiciary Committee
RE: HJR 25

Unfortunately, we missed yesterday®s teleconference hearing on this
resolution, sowe are submitting these brief comments.

The membership of the Academy supports passage of HJR 25 as introduced.
It seems impossible to justify the favored status guaranteed to the insurance
industry by the McCarran-Ferguson Act. We can think of no valid reason Tor
granting any one group the special protection from anti-trust p. visions
which is currently being given to the insurance industry. This special
treatment is particularly offensive when industry profits for 1986 increased
by almost 700% over 1985 figure-reaching record highs of $12.7
billion*--while consumers are being forced to pay exorbitant premiums for
reduced amounts of coverage. Amidst all of this, the insurance industry also
enjoys special protection from investigation by the Federal Trade
Commission without specific Congressional approval.

We see nothing which would prevent individual companies from sharing
past cost data to allow forecasting of future claims and the setting of
adequate rates.

In considering amendments to this resolution, please consider including a
provision wh*?h make insurance industry practices subject to investigation
by the Federal Trade Commission-like any other business-without
requiring special Congressional approval.

This resolution involves issues of major concern to all Alaskans, and its
passage would insure that our Congressional delegation is aware of its
importance to our state. We urge passage of HJR 25.

President

This is according to the industry®s own accounting methods. Accounting
methods recommended by the General Accounting Office (GAO) show
industry profits to be almost double that amount.



FROM: American Insurance Association, Thomas J. Slagle

RE: HJR25-Repeal of the McCarran/Ferguson Act
DATE: May 14, 1987

The American Insurance Association, represents 171
property/casualty 1insurance companies 1in the .nited States. The
AlA opposes HJR25. You asked about why th insurance industry
should have an anti-trust exemption for the). rate making activi—
ties. Attached 1is the AIA position paper, as well as tome back—

ground 1information from tVe Insurance Services Office, Inc.
(1S0), one of the major statistical agents for establishing
advisory rates. (Pages 6 through 10 gives some explanation of
the rating process.)

I discussed some of the historical reasons for the
anti-trust exemption under the McCarran/Ferguson Act. The testi—
mony from the witnesses at the 5/13/87 teleconference gave addi—

tional reasons. Clearly there 1is no lack of competition 1in the
industry. The function of rate making 1is to take as much actua-—
rial information as possible to establish an adequate premium (or
rate) in order to cover future losses. Arguably, without the

anti-trust exemption, the rating organizations could not give
this type of advisory rate.

Repeal of the McCarran/Ferguson Act would most pro—
foundly affect small companies, who do not have an in-house

actuarial department. Small insurance companies, or companies
providing a new line of coverage, must rely on the advisory rates
from organizations like the 1SO. State regulators also rely on

this 1infornation, to monitor rate changes.

This legislature has already passed a major 1insurance
regulatory bill. This resolution is unnecessary and would give a
negative message to any 1insurance company considering coming into
the state.

The American Insurance Association urges your vote
against this resolution.

ccC: Members of the House Judiciary Committee
Representative Jim Zawacki
Division of Insurance

Enclosures:

1. ISO background 1information
2. AIA position paper

TIJS#2:mb:46



AMERICAN INSURANCE ASSOCIATION
POSITION PAPER
MCCARRAN-FERGUSON: ~ STATE REGULATION OF INSURANCE

The American Insurance Association opposes repeal or
modification of the McCarran-Ferguson Act. The Association
continues to favor state regulation of the iInsurance business
and opposes any system of dual federal and state regulation.

These principles were adopted unanimously by the Law and
Regulation Committee at its meeting of February 4, 1987. The
CommitLee also noted that staff should anticipate that at some
time iIn the near future pressures for modification of the
McCarran-Ferguson Act may require, in addition to continued
opposition, demonstration of the lack of wisdom of repeal.

AlA staff will continue to emphasize:

Preservation of anti-trust immunity for
joint activity which is essential to
the conduct of the business of
insurance;

Continued insulation of the Insurance
business from Federal Trade Commission
regulation and iInvestigative intrusions
by that agency;

Competition as the principal regulator,
with restriction of anti-competitive
regulation by the states;

Preservation of the McCarran-Ferguson
Act"s statements respecting the primacy
of state regulation of insurance and
the 1napplicability of general federal
regulatory statutes to Insurance.



The McCarran-Ferguson Act is essential to a competitive
insurance market and a rational regulatory structure. Any
weakening of that Act"s current provisions would severely impair
the entire system of state iInsurance regulation. In the absence
of McCarran many cooperative efforts by the insurance industry,
designed to protect the public, would be placed at risk. The
repeal or restriction of McCarran-Ferguson would improve neither
the availability nor affordability of i1nsurance but would,
instead, jeopardize essential cooperative activities such as
market assistance plans and state authorized cooperative rate-
making and data collection systems.

The iInsurance industry is presently accountable for improper
anti-competitive activity. The McCarran Act does not protect
boycotts, coercion or iIntimidation. Moreover, all historical
anti-trust requirements apply to the iIndustry - the Sherman Act,
the Clayton Act, the Robinson-Patman Act and the Federal Trade
Commission Act - to the extent that individual state laws do not
already regulate the iInsurance business.

Moreover, competition within the industry is intense. The
U.S. Department of Justice recently concluded that "property and
casualty iInsurance (companies) are iIn effective competition with
each other ...". There are nearly 3,500 companies that sell
property and casualty insurance. Nine hundred operate nationwide,
but none of them has dominant market share. Without McCarran-
Ferguson smaller companies would have far greater difficulty
entering and competing in the marketplace, and concentration in
the industry would undoubtedly increase.

Repeal or weakening of McCarran-Ferguson would result in
severe marketplace turmoil, without gaining anything of value for
anti-trust enforcement. Therefore, the Association opposes any
such modification and supports instead continuation of state
regulation of the iInsurance business.

# ##

For further information, contact A. James Brodsky, Counsel, AIA
Law Department in Washington, D.C. (202) 293-3010.

March 1987



Debra T. Ballen

Vicf. President

POLICY DEVELOPMENT AND RESEARCH
AVMERICAN INSURANCE ASSOCIATION
1055CONNECT ICUT AVENUE, N.W.
WASHINGTON. D.C. 20036

202/28-3010



Insurance Data: A Close Look

Insurance Services Office, Inc.



Insurance Services Office, Inc. (ISO) is a non-profit
corporation that makes available advisory rating,
statistical, actuarial, policy form and related serv-
ices toany U.S. property/casualty insurer.

Although the descriptions, procedures, data and
reports mentioned throughout this document ars
general'y applicable to most of the property and
casualty lines of insurance, 1SO has directed its
comments to the commercial lines of insurance for
which it provides services.
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INTRODUCTION

All insurance data come from the same source: the
transactions conducted by insurance companies
each and every business day. Whenever an insur-
ance premium is collected, a clal riis paid, an
expense isincurred, or an investment is made, an
insurance company data processing system cap-
tures and compiles valuable information that can
be reported to state regulators. This information
provides a basis to evaluate solvency, estimate
profitability, or measure the proper relationships
between rates and coverages.

To obtain the most useful information—and maxi-
mize the efficiency of collecting it—current data
reporting requirements reflect well-defined objec-
tives and carefully designet specifications. Inspite
of the different programs and procedures of literally
hundreds of insurance companies, these reporting
requirements apply uniformly, allowing the data

to be consolidated for analysis. And they are
sufficiently comprehensive to allow for detailed
analyses by accountants, actuaries, economists,
regulators, statisticians, securities analysts, stock-
holders, unde* writers, and others.

But sometimes, information needs can go beyond
what is routinely collected. During the past, issues
of interest to both insurers and policymakers made
it desirable to supplement the data pool with infor-
mation from other sources. Indeed, special studies
during the 1970’ about no-fault automobile insur-
ance and product liability insurance could not have
been conducted without supplemental information,
some of which was found ininsurer claim files.

While it is not within the role of insurance Services
Office, Inc. (ISO) to support or criticize proposed
federal and state initiatives regarding additional
data reporting requirements, 1SO believes that
several conditions are essential to assure meaning-
ful benefits for consumers and the continuation of
sound, efficient data collection mechanisms for
regulators and insurers, namely:

e anincreased awareness of the value and uses
of the data that are already reported;

e more precise definitions of the public policy
questions that must be addressed; and

e more realistic evaluations of the objectives that
some additional data collection proposals are
designed to satisfy.

This publication explains that vast amounts of
insurance financial and statistical data are already
collected and disueminajed as a matter of public
information. Itis information tiiat serves public
policymakers well. It can be used to substantiate
the continual escalation of liability insurance claim
costs and the financial condition of insurers. It’s
collected under government auspices. It’s accu-
rate. And it’s available to every citizen—not just
insurers, or regulators, or legislators.

In addition, this booklet describes two specially-
designed claim projects sponsored by ISO that will
provide valuable information to supplement the
current public policy discussions about the U.S.
civil justice system.

FINANCIAL DATA

Financial data are reported to government in order
to measure the overall solvency and profitability

of insurance companies. Solvency is a basic

goal of insurance public policy: an insurer must be
financially able to satisfy its future obligations to
protect customers and compe nsate injured victims.
Profitability is also important: sufficient capital must
be attracted to meet the current and future
demands forinsurance by America’s businesses
and individuals.

Insurance financial data focus on quarterly or
annual performance. They are useful only as a one-
time “snap shot™ view of a financial picture that is
both larger in scope and longer in duration. To
achieve insurance financial data's basic
objectives—measuring solvency and profitability-
such data must account for the long-term liabilities
assumed by insurance companies as part of their
unique risk-taking function. The methods for

doing so are prescribed by law and regulation

and are known collectively as "statutory accounting
principles.”



Reporting financial data on the basis of "statutory
accounting principles” helps regulators determine
whether an insurer's financial position is sufficiently
liquid to allow it Jo fulfi'l all of its obligations to poli-
cyholders. But the regulatory specifications for
reporting financial data also encompass the infor-
mation necessary to convert to "generally accepted
accounting principles" (GAAP), the accounting
methods that provide information on a going-
concern basis. Most businesses, including the
insurance industry, use GAAP for financial report-
ing to shareholders.

A company's Annual Statement is the primary
source document for insurer financial information.
The Annual Statement isa "living" document,
developed and reviewed continually by the National
Association of Insurance Commissioners (NAIC).
Because the Annual Statement provides a uniform
data reporting format and is required by all states, it
facilitates the analysis of financial information from
insurers throughout the country.

The Annual Statement is designed to assist state
regulators in evaluating individual insurers' sol-
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vency and solidity. The Annual Statement is the
primary data source for estimating individual
insurer and overall industty profitability. All com-
panies, regardless of their size or market share, an
required to submit Annual Statements.

Generally, the Annual Statement provides detailed
information about assets and liabilities including
data on premiums, losses, reserves, expenses,
dividends, taxes, and investments. Itencompasser
thirty-two lines of business, including the major

The annual statement
Is the primat; source
document for insurer
Ffinancial data. It
provides detailed

i information about

assets and liabilities,
including data on
premiums, losses,
reserves, expenses,
dividends, taxes, and
investments.

All companies are
required to file these

T "atements annually In
each state inwhich
they are licensed.



commercial lines of insurance such as Fire, Allied
Lines, Farmowners Multiple Peril, Commercial
Multiple Peril, Inland Marine, Medical Malpractice,
Of er Liability (General Liability), Commercial Auto
No-Fault (Personal Injury Protection), Othor Com-
mercia' <\uto Liability, and Commercial Auto Physi-
cal Damage. When possible, Annual Statement
financial data are separately identified by line of
business, by state, or both.

STATEMENT EXHIBITS AND SCHEDULES
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The Annual Statement is much more comprehen-
sive than a balance sheet. Typically, it provides
over 60 pages of important financial information
and, depending upon the complexity of an insurer's
investments, may exceed several hundred pages.
In addition to its basic financial presentation, the
Annual Statement includes numerous special
schedules and supplements that contain more
detailed information about particular lines of busi-
ness, such as general liability, or certain items,
such as stocks and bonds.
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The Underwriting and Investment Exhibit, the Page
14 Exhibit of Premiums and Losses, and the display
0? Five-Year Historical Data are frequently refer-
enced examples of the basic financial data required
as part of the Annual Statement. From these por-
tions of the Annual Statement, detailed premium
and loss information by line, market share informa-
tion by line and state, and historic performance
profiles can be calculated.
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Schedule Pot the Annual Statementisa represen-
tative example of the necessary analytical informa-
tion that insurers report in addition to the«r basic
“bottom line" financial data. Generally, Schedule P
provides reserve development information for the
so-called "long tail" lines — those characterized by
a time lag between the occurrence that gives rise to
the claim, the report of the claim, and the ultimate
settlement. Examples of these long-tail lines
include automobile liability, other liability, medical
malpractice and the multiple-peril coverages. Using
Schedule P, the adequacy of historic loss reserve
levels can be evaluated.

The Insurance Expense Exhibitis the most promi-
nent of the supplements required in conjunction
with the Annual Statement. The exhibit shows the
location of expenses (such as loss adjustment
expenses, acquisition expenses, and taxes) to each
Annual Statement line o' business.

The Quarterly Statement is a streamlined version of
the Annual Statement. It contains a balance sheet,
income statement, and statement of changes in
financial position, but with less supporting delail
than the Annual Statement provides. Quarterly
Statements are available for most of the major prop-
erty and casually insurers.

Toensure the integrity of the information provided
inthe Annual Statement, some states require inde-
pendent verification by a certified public accountant
(CPA). Because the overwhelming majority of insur-
ance business is written by interstate writers of
property/casualty insurance, the CPA verification
effectively covers more than 90% of the business.
In addition to the CPA verification, many states
require that loss reserves be certified by actuaries
or other designated loss reserve specialists.

State regulators and private service organizations
compile the annual statements filed by individual
companies into compui'arized financial data bases.
These data bases facilitate analysis of individual
companies and the industry as a whole.

The NAIC Support Services Office compiles key
financial data from the annual statements of all
licensed insurers doing business in the United
Slates. This compilation isaccomplished through
the NAIC’ own data base, linked via the NAIC
State Computing Network to terminals in the office
of every state regulator. As soon as the data enter
the NAIC data base—usually within a week of the

time Annual Statement filings are required to be
submitted to the states and the NAIC—individual
states may directly access key information to per-
form solvency/solidity analyses. Important informs
tion regarding market share rankings and
profitability is routinely made available to the state:
With appropriate lead time, customized reports
about particular states, companies, or insurance
lines can also be produced.

The Insurance Regulatory Information System
(IRIS), generally known as the Early Warning Sys-
tem, is a valuable feature of the NAIC data base.
Under IRIS, the NaVC calculates a series of finan-
cial ratios (such as ratio of written premium to poli-
cyholder’s surplus) foreach insurance company.
These ratios serve as preliminary tests of the com
pany’ financial condition. The tests measure sol-
vency, liquidity, profitability, and other aspects of
insurance company operations.



The NAIC Report on Profitability By Line and By
State was created to establish a standard format for
estimating profitability. Since this report requires
the allocation of line items that are not actually sep-
arable by line and state (such as surplus and
investment income), the report has recognized
limitations.

The A.M. Best Company is the most widely known

reports, and analyses of insurer annual statement

data. Best’s reports are available to regulators and

the general public fora broad range of purposes.
Best’s reports include the following publications:

e Bests Executive Data Service compiles data
from Page 14 of the Annual Statement. The
service provides various loss ratios, market
share, and market share trend information for

Best's Aggregates and Averages contain special
reports based on Annual Statement data, con-
solidated for all companies. One particular por-
tion, "Time Series," displays industry trends
over a number of years, such as those forindus-
try loss and expense ratios.

Best’s Insurance Reports contain financial data
and information about the history, management

private sector organization providing compilations,

the largest groups as well as on an aggregate

basis. The service is available by line of busi-

ness and by state.
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and operation of each insurance company.

Through the NAIC
state computing
network, individual
state regulators may
access data to
perform
solvency/solidity
analyses and obtain
other information
regarding market
share rankings and
profitability. With
appropriate lead time,
customized reports
about particular states,
companies, or
insurance lines can
also be produced.



Just from Annual Statement data, comprehensive
financial information exists as a matter of public
information to permit even the most complex analy-
ses to be performed. During the public debate of
the past year, critics of the industry would have
been unable to prepare their commentaries had not
such a degree of financial data been available for
public consumplion.

But Annual Statements alone do not satisfy all of
the financial data reporting obligations placed upon
insurers. Because insurance companies are busi-

Inestrent

jtam MM

*t A<M, (Owli'nl*sn*wi '

hl\‘ﬂ‘rﬁ‘nm\éHerH

gl

Underwriting

Analy3|s of Surplu

[ERRRN]

nesses, they must also comply with the require-
ments of government agencies that monitor the
activities of the general business community, such
as the Securities and Exchange Commission (SEC)
and the Internal Revenue Service (IRS).

The SEC requires corporations with securities,
either listed on national exchanges or registered
under the Securities Act of 1933, to furnish share-
holders with periodic information. Many insurance
companies fall within these categories, and thus
are subject to the requirements of the SEC. The IRS
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also specifies a detailed level of financial data
reporting for all businesses, especially insurance
companies. IRS activity represents one more lev<
of government review of insurer data.

STATISTICAL DATA

In addition to their regulatory responsibility to me
tor insurers for solvency and solidity, state regula
tors are also charged with enforcing the statutory
requirements that rates shall not be excessive,

Operating Results,
published by
Insurance Services
Office, Inc., iIsone
example of the kind of
analysis that can be
performed using
insurer financial data.
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inadequate, or unfairly discriminatory. Therefore,
the laws in most states require that insurers provide
statistical information at least annually in the form
and detail that is necessary to aid the regulator in
determining whether the rating systems comply
with the statutory standards.

Like financial data, statistical data are derived from
the individual business transactions conducted by
an insurance company. They contain fundamental
information about insurance coverages and the

premium and loss experience related to those cov-

erages. Statistical data are collected in all states,
regardless of whether insurance rates for those
states are introduced with (he prior approval of the
regulator or are implemented by the company, sub-
ject to later regulatory review.

For statistical data to be valuable in supporting
regulatory oversight of rate adequacy and pricing
structures, they must be analyzed in an appropriate
context. To test adequacy and fairness, the analysis
must relate premiums to losses for a given set of
policyholders. The analysis should include data in
a level of detail that allows the evaluation of the rate

structure and its component parts, such as class,
territory, and coverage. To assist in projecting
future costs, the analysis n ust accurately recog-

nize loss development and loss frequency and
severity trends.

State laws and regulations empower insurance
regulators to collect the statistical data necessary
to evaluate the adequacy and fairness of the rates
and rating plans used in their states. These laws
are usually patterned after the All-Industry Model
Rating Law, adopted by the NAIC.

The 1S0 statistical plan
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Inmost cases, the regulatory agencies designate
statistical agents to perform this function on their
behalf. The statistical agents develop detailed
instruction books, called statistical plans, which
specify the way each insurer istocode and submit
itspremium and loss data to the statistical agent.
The statistical plans define the data elements (e.g.,
lire of business, coverage, class, state, territory,
premium, etc.)as well as the formats and time -
frames forcompany reporting. The data elements
used in the classification and rating of risks are the
data elements captured under the statistical plans.
The plans are continually reviewed by the statistical
agents and are modified, when necessary, to
correspond toapproved rating structures and
coverage programs.

Statistical plans are subject to review and approval
by individual states. Moreover, the statistical
agents are subject to regulatory examination to
assure that they are performing inaccordance with
regulatory standards.

;S0 isone of the major statistical agents. Compan —
ies reporting to insurance Services Office represent
approximately 80 % of the market for the commer —
cial lines of insurance that 150 services.

Each of 1S0"s reporting companies submits rele—
vant information about individual commercial lines
policies. Consistent with the purpose of statistical
plans, the reported data vary foreach commercial
line of insurance. However, the data generally
include elements necessary fora thorough evalua—
tion of the rate structure for a given stale, lire, and
class of business.

Data under the 1S0 statistical plans a. icollected
on a unit transaction basis. That is, a record is
coded and reported to 1SO every time a policy is
issued, a loss ispaid, or a case reserve isestab—
lished or revised. Inaddition to the premium dol—
lars, the record captures substantial information
about the risk$ characteristics, such as the line of
business (e-g-, general lidility, products and com —
pleted operations), the classification (e.g., dairy
products manufacturing), the coverages (e.g-,
bodily injury, property damage), the exposure (e.g-,
units of area, receipts, or sales), the location (e.g.,
state and territory), policy limits, and deductible.

Similar reporting is required on the loss side. A loss
record isgenerated every time a loss ispaid or a
case reserve isestablished or changed. Total loss
dollars are reported separately for paid losses and
outstanding losses. Inaddition to the risk charac—
teristics reported on the premium record- lire,
class, coverage, state- information such as “type
of loss" and "claim count”~isalso collected. 1S0
processes over 800 million records annually, and,
atany one time, the size of itsdata base exceeds
1.7 billion records.

To meet statutory demands, 1SO provides data &
the complete detail of approved coverage forms
and rating slructures for each line of insurance,
general lizbility insurance alone, 1S0 collects pi
mium and loss data forover 1,100 separate clas
ineach state. These classes range from day cai
centers to grocery stores to paper manufacture)
To the extent that these classifications generate
enough data for a credible analysis, the data ca
used to review historic rate level adequacy fore
class or as the basis for prospective rate leels.

A comprehensive data quality program isan in!
gral part of the data processing function at 150.
Any data errors detected during processing are
returned to the companies, which are then resp
sible for correcting the errors and resubmitting

data to 1SO. This isnot a selective process- it

applies toevery company and every submissio
without exception.

Once the statistical data have been verified as

valid, reliable, and accurate, they are reported

regulators to assist them indetermining wheth

existing rate systems are incompliance with th
insurance statutes of their states. The NAIC St<
cal Handbook specifies the statistical reports t
regulators receive.



The NAIC Statistical Handbook defines the content
and format of the reports that the statistical agents
are required to produce annually. ltsuggests an
efficient production schedule for the reports
defined inthe Handbook- and identifies other
reports that can be produced within a specified
time of their request. Moreover, itdevelops clear
explanations of the data capabilities of each of
the statistical agents so that differences can be
easily identified and compatibility promoted,

when possible.

GENERAL LIABILITY

In accordance with the requirements of the Statisti—
cal Handbook, the statistical agents file reports
annual ly for each lire of insurance with each state
regulator. As the Statistical Handbook (Section I,

Page 1) explains:

The statistical reports can be used to review what the
experience has been both over broad categories and
for individual coverages. The loss ratios, average claim
costs, claim frequencies, and pure premiums appear-
ing on the reports can be used tocompare different

territory experience and that for the entire state can be
contrasted and differences between coverages can be
discerned. Long term trends in loss ratio, claim cost
and claim frequency can be reviewed. Aggregate
results may serve as indicators of areas which warrant

additional investigation.

coverages and to determine trends. For example,

INSURANCE

DAY NURSERIES (CLASS 82115)
MONOLINE AND MULTILINE COMBINED

SECTION TWO
SHEET 5

This exhibit includes experience under the OL&T Day Nurseries classification.
This class is institutional day care operations, i.e., when day care is the

primary function of the business.

This experience does not include day care

which is provided out of an individual's home and has been deemed by the
underwriter to be an "incidental business exposure" according to the rules
of the Homeowners Policy and is covered there.

POLICY  TOTAL LIMITS BASIC LIMITS

YEAR EARNED INCURRED

ENDED PREMIUM LOSSES
12/31/80 $ 1,785,529 $ 1,013,414
12/31/81 2,581,645 1,199,095
12/31/82 3,321,139 2,026,196
12/31/83 4,016,915 3,073,908
12/31/84 4,586,601 4,452,400
TOTAL $16,291,829 $11,765,013

EXCESS LIMITS
INCURRED
LOSSES

$ 268,671
1,139,122
1,597,703
2,430,769
3,331,254

$8,767,519

NUMBER

OF LOSS & LOSS
INCURRED ~ ADJUSTMENT
CLAIMS EXPENSE RATIO

254 71.8Z
336 90.6%
462 109.17
612 137.-1
840 169.8Z
2,504 126.0z

In addition to the report requirements specified in
the Statistical Handbook, the statistical agents are
also required to compile data for the NAIC Fast
Track Monitoring System.

This exhibit is
extracted from IS0 8
April 1986 publication,
Countrywide Results for
Selected Commercial
Liability Classes. Itis an
example of the kinds
of analyses thatcan
be performed using
the statistical data
routinely reported by
Insurers.
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Under the Fast Track M o r,zioring System, loss ratio
data, compiled by state and in the aggregate for the
major lines of insurance, are used togive an early
indication of the by lire underwriting experience of
the industry.

To produce Fast Track data, companies that
together write a large percentage of the industry s
premium for Fast Track lines report highlysumma —
rized accounting data by quarter, on an accelerated
schedule, to the two major statistical agents. The
statistical agents, Insurance Services Office and

The National Association of Independent Insurers
(NAID), combine these data and make them availa—

ble to regulators.

CLAIM FILF
INFORMATION

Occasionally, issues of interest to both insurers and
policymakers have made itdesirable to supplement
the financial and statistical data that are routinely
provided. For example, claim studies of private

Aumarolr*

passenger automobile liaility insurance were <
ducted toexamine the potential efficiencies of e
fault system of compensation. Claim studies h?
also been used toanalyze problems inmedical
malpractice and product ligbility insurance.

Claim studies can be helpful inanswering spec
questions. However, even inawell-designed ck
study, inherent limitations exist with respect to
the availability and use of information, and thes
limitations may inhibit the precise quantificatioi
of results.

Under the Fast Track
Monitoring System,
loss ratio data,
compiled by state ant
in the aggregate for
the major lines of
insurance, give an
early Indication of the
by line underwriting
experience of the
industry.



Moreover, selection of the appropriate methodology
must be based on the issues to be addressed inthe
study, and the questions tobe answered. For exam—
ple, a claim filestudy may focus on open or closed
claims and itmay be prospective or retrospective. A
selection of any one of these four types of claim fike
studies has advantages and disadvantages that

will vary based on the question that the study is
intended to answer.

Regardless of the methodology that ischosen,
some limitations remain:

e The required information may not be available if
a claim isvoluntarily settled.

The great majority of claims are settled before
they ever reach a verdict- or even before they
reach trial. When that happens, only the total
dollar amount of the settled claim is identified in
the claim file. Specific information on economic
loss versus non-economic loss, or punitive dam —
ages, or other quantitative distinctions will not
usually be contained inthe claim file, inaddi —
tion, follow-up interviews with the claimant and
defendant or their legal representatives fre—
quently disclose that the parties involved in the
claim value the various quantitative compo —
nents of the payment quite differently.

Claim file "Tformation may be Incomplete even if
a claim ii. »ried to verdict.

For example, some states do not require that
verdicts be itemized. Inother states, collateral
source information is inadmissible as evidence
and isnot inthe claim file. Some types of infor—
mation are available only in plaintiff$ attorney
filesand cannot generally be accessed by
insurers.

Claim file information does not provide an exact
measurement of current conditions or how the
environment has changed.

For example, itisexpected that some of the
claims closed during a six-month period in 1986
will have occurred as early as 1976, while some
will have occurred in 1986 and every year in
between. Inorder tomake any analysis of the
impact on current losses, appropriate actuarial
adjustments would be required to put each of
these claims on the same current cost basis.

An expanding proportion of insurance protec—
tion isprovided through self-insurance, captive
insurance companies, and combinations of
those mechanisms with surplus lines insurers.
This isparticularly true for the lines of business
most affected by tort reform. Much of the cap—
tive and surplus lines business iswritten by
companies outside the United States and,
therefore, isoutside the United States regula—

tory system and iftsassociated data reporting
requirements. This means that a significant
component of the data critical to the evaluation
of the impact of tort reform isnot available in
United States insurance industry data bases
ahd claim files.

ISO DATA PROJECTS

With full recognition of the potential limitations that
claim studies present, 1S0 issponsoring two high-
priority projects involving commercial insurance
claims data. Using the services of a respected pol —
icyand management consulting fimm, as well as
1S0 Sown statistical and actuarial expertise, the
two projects will efficiently provide valuable,

focused claim data to:

e obtain as much objective information as possi—
ble about the relative impact on claim costs of
various tort reforms;

e assist insurers, regulators and others inmaking
the diffiault judgments associated with evaluat—
ing the effects of tort roform; and

i



< gather all available information from insurer
claim files that will be valuable in assessing
future changes or modifications to existing tort
law.

By their very nature, these projects cannot provide
all the information needed to precisely measure tort
reform. Therefore, informed judgement will remain
a key ingredient inany evaluation of the effects of
various tort reforms.

The firstproject- [hefcfaim Evaluation Project/-is
being conducted by (he independent policy and
management consulting firm of Hamilton,
Rabinovitz and Alschuler of Los Angeles, Califor—
nia. The Claim Evaluation Project will require a
group of representative, experienced, claims staff
to evaluate certain typical but hypothetical claims,
first, under current, and then, under "reformed””
tort laws. Ineffect, each claim examiner will evalu—
ate the identical set of typical claims. Their c iffering
evaluations, based upon the alternative lega: con—
texts, will demonstrate the relative claim cost differ—
ences for these situations on the bodily injury
liability portions of these lines of insurance:

e Owners, Landlords, and Tenants
e Manufacturers & Contractors

e Product Liability

e Commercial Auto

e Businessowners

Fifteen states that have enacted tort reform—
Alaska, California, Colorado, Connecticut, Florida,

Ilirois, Maryland, Michigan, Minnesota, New
Hampshire, New York, Oklahoma, Utah, Washing—
ton, and Wyoming- and nine states that have not
enacted tort reform, or that have enacted tort
reformwith more limited applicability~ Georgia,
Louisiana, Massachusetts, New Jersey, North
Carolina, Ohio, Pennsylvania, Texas, and

Virginia— have been selected fora representative
evaluation. Their selection was based on a combi —
nation of criteria, including geographic region of the
country, population, existing tort law, the purity of
the reforms enacted and the mix of the reforms
enacted.

Up t©200 claim examiners are participating ineach
of these project states. They represent nine of the
leading commercial lines insurers and two indepen—
dent claims adjustment bureaus.

A firal report for the Claim Evaluation Project will
be issued during March 1987.

The second prrrect, the/Claim File Data Analysis/
will be performed by 1S0 and participating insurers,
with the results compiled by 1S0. The projectwill
collect key data from actual claim files in selected
states that have enacted some modification of the
tort system. Not only isthe project designed to pro—
vide an estimate of the value of the claims inthe
new tortenvironment, but the project will collect
additional data that could be used by insurers in
their individual evaluation of the effect of various
other tort reform measures on claim costs.

The Claim File Data Analysis isdesigned toencom—
pass a review of the claim data in twenty-seven tx
states that have enacted various modifications of

the tortsystem. Those states are: Alaska, Califor—

nia, Colorado, Connecticut, Florida, Georgia,
Hawaii, Ilinois, Indiana, lowa, Kansas, Louisiar
Maryland, Massachusetts, Michigan, MInnesoi
Montana, New Hampshire, New York, Ohio, Ok
homa, South Carolina, South Dakota, Utah, We
ington, West Virginia, and Wyoming. While the:
states represent a broad cross-section of the cc
try by size, location, and mixture of current tort
reform environments and enacted tort reforms,
study design issufficiently flexible toaccommo
other states where unique substantive tort refoi
may be enacted.

The actual technical specifications of the proje”
have been reviewed with representatives of the
National Association of Insurance Commission
(NAIC). The NAIC was invited to participate an
suggest appropriate adjustments, where necer
sary, to ensure that the project provides useful

information to regulators and other governmen
interests.

The design of the Claim File Data analysis con

plates a review of at ieast 12,000 claims— 6,00
claims, each with a total claim value estimated

greater than $25,000, and 6,000 claims, each v
a value less than $25,000. Recognizing the pc

ble limitations of claim studies, 1S0 has attemp

tominimize those limitations by a project desig

that includes a mixture of open and closed clai

and a balance of maturity and freshness.

The criteria for selecting claims are as follows:



Claims over $25,000- A reasonable balance
between currency of data and maturity of claims
isessential for thisbody of claims. For this rea—
son, the options of looking solely at closed
claims (too stale) or open claims (too immature)
were rejected. Therefore, the project will exam —
ine claims greater than $25,000 arising out of
policy year 1983, closed after July 1,1985 or
currently open. To assure a reasonable degree
of maturity of claim filedata on currently open
claims, itisrequired that the claims were open
on or before January 1,1986.

| Statistical Information
1 Company letter assigned by ISO

2 e

All claims sizes— A target sample of200 claims
per state will be extracted from claims, regard—
less of policy year and regardless of size of
claim, closed during the month of May 1987.

Government Claims- All governmental claims
from policy year 1983, open or closed, regard—
less of size, will be selected.

The clain Fi"epata Analysis will study the bodily
injury liability portions of Owners, Landlords & Ten—
ants, Manufacturers and Contractors, Product Lia—

Insurance Services Office, Inc.

CLAIM FILE
DATA
ANALYSIS

SR ARy 2 riM

hility, Commercial Auto, and Businessowners
insurance. To the extent insurer claim files contain
sufficient information on any of the enacted

tort reforms, the study will consider, among

other reforms:

< limiting non-economic damages;

e restricting or eliminating punitive damages;

e restricting or eliminating the collateral source
rule; and

* restricting or eliminating the doctrine of “foint
and several™ lichility.

The IS0 Claim File
Data Analysis project
isdesigned toprovide
an estimate of the
value of claims Innew
tortenvironments. It
will include a review of
at least 12,000
commercial liability
claims in 27 states that
have enacted various
modifications to their
tort systems.
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Among the matters the study will examine are the
amount of the claim, the cause of the claimant§
injury (such as defective product sold by the
insured), the type of claim (closed or open), the
economic impact to the claimant (such as wage
loss), the existence of collateral sources (such as
Medicare), the allocated loss adjustment expense
(such as the cost of defending against the claim),
and the amount of any punitive damages.

About twenty-four insurers will participate. They will
represent almost 80% of the countrywide general
liability insurance premiums written. While no

insurer wili participate in all of the 27 states
selected, the insurers participating in each state
collectively will represent at least50% of the gen—
eral lisbilitypremiums written in that state.

CONCLUSION

Some industry critics have advocated additional
data reporting requirements as an outgrowth of

Their perceived need to substantiate or disprove

insurer explanations for price increases and cover—
age availability.

Given the importance that regulators, consumers,
and insurers already place upon sound, efficient
data collection mechanisms, itisunlikely that addi—

tional data reporting requirements will provide r
measurable increase inbenefits. Insurers al es
provide comprehensive financial and statistica
data that can be used to evaluate solvency, est
mate profitability, or measure the proper relatic
ships between rates and coverages. Inaddiiior
two projects being sponsored by 1S0 are speci
designed toprovide maximum amounts of info
mation about the relative impact on claim cost
various tort reforms, as well as other informatit
that will supplement the discussions of public
policymakers reviewing the industry 3 recent
performance.



Much of the information contained in this publica—
tionwas extracted from the Report of the Statistical
Information Advisory Committee tothe NAIC Legal
Liability Insurance (D) Task Force. 1S0 served as
chairman of the Advisory Committee and the follow—
ing organizations participated in, and contributed

o, the Advisory Committee efforts:

January 1987

Alliance of American Insurers

All-Industry Advisory Committee on Special Data
Reporting

American Academy of Actuaries

American Association of Insurance Services

American Insurance Association

Employers Insurance of Wausau

Independent Insurance Agents of America, Inc.

National Association of Independent Insurers

National Association of Professional Insurance
Agents

National Association of Professional Surplus
Lines Office, Ltd.

National Independent Statistical Service
Nationwide Insurance Companies
Reinsurance Association of America

Risk and Insurance Management Society, Inc.
State Farm Insurance Companies

The Travelers Insurance Companies
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- Prepared for House Judiciary

By Rep. Zawacki 3/13/87

SUPPORT for amending the McCarran-Ferguson Act:

Citizens Coalition for Tort Reform

National Association of Attorney Generals
National Conference of State Legislatures
National Insurance Consumer Organization

U.S. Presidents:

-the Ford Administration exhaustively studied the
insurance industry and concluded that price
competition in the insurancce industry, without
McCarran Act antitrust protection, would be in
the public interest.

-similarly, President Carter®"s National Commission
for the Reform of Antitrust Laws and Procedures,
composed of the nation®"s leading antitrust experts
concluded 18-2 that McCarran-Ferguson®s broad
antitrust immunity should be repealed.

-the Reagan Administration supports repeal of the
broad McCarran-Ferguson antitrust exemption, as
Federal Trade Commission Chairman Dan Oliver
recently testified before the Senate Commerce
Committee in February 1987.

(A1l the above noted for support has documentation that is
in your Tfile)
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MEMORANDUM May 5, 1987

TO: Representative Dave Donley, Chairman
House Labor & Commerce Committee

FROM: Representative Jim Zawacki

SUBJ: HIJR 25

The intent of HJR 25 1is to support efforts in Congress to
amend the McCarran-Ferguson Act enacted in 1945 which exempts
the insurance industry from federal antitrust laws.

The broad antitrust immunity enjoyed by the insurance industry
under the McCarran-Ferguson Act is both undesirable and
unnecessary. The exemption is undesirable because, by
blunting some forms of competitive behavior, it denies
consumers the best array of insurance services at the lowest
possible cost. The exemption is unnecessary because
application of the antitrust laws 1is in no way inconsistent
with either desirable industry cooperation or effective state
regulation.

There have been two objections raised by the insurance
industry to this resolution. One, it 1is agrued that support
of HJR 25 would remove or subordinate the primacy of states”
regulatory role as regulator of the industry. This 1is not so.
HIJR 25 was drafted to address this concern. Senator Howard
Metzenbaum, the original sponsor of the federal legislation,
has testified that his intent was not to alter state
regulatory primacy. The Senate Antitrust Committee 1in
Washington, D.C. has made it clear that there is no intent to



alter the primacy of state regulatory authority over the
industry. Two, 1is the assertion that the repeal of the
antitrust exemption will restrict information pooling that
assists the industry in accurately estimating how much they

are likely to pay out in the future. Again, this is not so.
HIJR 25 specifically recognizes the need for the industry to
pool and analyze the past claims they have paid; the more

claims they can analyze, the more accurate their estimates of
future payouts will be.

I was asked by the Citizens Coalition for Tort Reform to
introduce this resolution. The Coalition has reviewed thxs
issue closely and determined that it is in the consumers® best
interests to repeal this special privilege to the insurance
industry. The Coalition has found that there 1is strong
bipartisan support to amend the McCarran-Ferguson Act and that
the position of the insurance industry to retain this
exemption is not logical or in the best interests of the
consumer.

Thank you.
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Proposals have been submitted in Congress to repeal or
modify the McCarran-Ferguson Act. This Act gives the
insurance industry certain limited exemptions from federal
antitrust laws.

However, state and federal authorities who investigated
the causes of the recent problems in insurance liability
markets generally agree that the factors that precipitated
these problems had nothing to do with antitrust law
violations. Few insurance industry observers believe that
repeal or modification of the McCarran-Ferguson Act would
lead to reductions in the price of liability insurance or to
an expansion of the market where coverage has been difficult
to obtain. Repeal of the Act would, however, change the way
the insurance industry 1is regulated because it would create
the need for a federal regulatory‘“system. This system would
either exist side-by-side with the current state systenm,
producing a dual system of regulation similar to banking
regulation, or supersede the state regulatory system and
eventually replace it. To make any judgment as to whether
this change would benefit consumers, it is important to
understand the provisions of the McCarran-Ferguson Act and

how it came to be enacted.

Key Provisions of the McCarran-Ferguson Act

Public Law 79:15, known as the McCarran-Ferguson Act



alter its sponsors Sens. Patrick Anthony McCarran of Nevada
and Homer Ferguson of Michigan, was signed into law on March

9, 1945.

The McCarran-Ferguson Act was designed not to free
insurance companies from federal antitrust laws but to
ensure the preeminence of state regulation. The Act speaks
of continued state regulation and taxation of .the industry
as L”~ing in "the public interest.” Thus, no act of Congress
should be "construed to invalidate, 1impair, and supersede
any law enacted by any state for the purpose of regulating
the business of insurance, or which imposes a fee or tax
upon such business."™ Federal antitrust laws only would
apply "to the extent that such business 1is not regulated by
state law." The Sherman Act of 1890, the cornerstone of
U.S. antitrust law, would always apply to cases involving

boycott, coercion or intimidation.

Early Ruling Affirms Preeminence of State Regulation

State governments historically have regulated the
Ainsurance business. Although state regulation evolved
slowly, the primacy of state, as opposed to federal,
regulation was confirmed by a Supreme Court ruling in 1869,
early in the insurance industry®"s development. The
precedent-setting case, Paul vs. Virginia 75 U.S. (8 wall.)

168 (1869) involved a Virginia statute that required



out-of-state insurance companies doing business in the state
to be licensed. Some insurers at this time preferred the
uniformity of federal regulation to the growing diversity of
state regulation and, to promote their cause, they argued
that their agents, specifically a Mr. Paul, should not have
to obtain a license to do business in the state of Virginia.
Only Congress had the power to regulate interstate commerce,
they said.

The pivotal issue was whether insurance could be
considered "commerce" within the definition of the Commerce
Clause of the U.S. Constitution. The Court ruled that the
Virginia statute was not unconstitutional because insurance
"policies are simply contracts ... not articles of commerce
in any proper meaning of the word."

The Paul vs. Virginia ruling, which placed insurance
outside the realm of federal regulation on the basis that
the sale of insurance was not cojnmerce, remained intact for

75 years.

Reversal of Decision Leads to McCarran-Ferguson Act

Then, in 1944, in U.S. vs. South-Eastern Underwriters
Association, 322 U.S. 533 (1944), the Supreme Court
overturned Paul vs. Virginia. The case 1involved an
indictment of South-Eastern Underwriters Association and its
member companies for alleged violations of the Sherman
Antitrust Act. Explaining that the size and importance of

the insurance industry had grown immensely since 1869 when



Paul vs. Virginia was decided, the Court held that an
insurer conducting a substantial portion of its business
across state lines was indeed engaged in interstate
commerce. Congress had not intended to exempt insurers from
antitrust laws, the court said.

The South-Eastern Underwriters decision alarmed the
insurance industry as well as state governments. Since the
early days of insurance, both insurers and state regulators
had come to realize that some cooperation in ratemaking was
essential to preserve the industry®"s financial health.

Small companies need to participate in data-sharing programs
because they lack the resources and the broad data base
needed to predict losses and establish adequate rates. So
by 1944, setting prices in concert, within a framework of
state regulation to prevent abuses, had become an accepted
practice.

Insurers now faced the prosPect of antitrust
prosecution for ratemaking activities. State governments
also would be affected by the South-Eastern Underwriters
decision. They stood to lose both their developing systen
of state regulation and funds generated by taxes on the
insurance industry. These fears were not unfounded.
Following the South-Eastern underwriters ruling, some
insurers did challenge state tax laws in court. Thus, both
the states and insurance companies were seeking a federal
remedy to deal with the situation. Within a year after the
South-Eastern Underwriters Supreme Court ruling, Congress

passed the McCarran-Ferguson Act.



Requirements For Antitrust Exemption

The McCarran-Ferguson Act established three

requirements for antitrust exemption to apply: (1) the
activity in question must fall within the business of
insurance; (2) the activity must be regulated by state law;
and (3) the activity must not involve boycott, coercion or
intimidation. These broad requirements, especially the
first one, have been the subject of much litigation.
Several cases reached the Supreme Court. The decisions in
these and other cases clarify and define the areas in which
the insurance industry has immunity from federal antitrust
laws.

1) The Business of Insurance: The meaning of the term
"business of insurance”™ is crucial in determining what
specific activities are within the scope of the McCarran
exemption. In an often-cited case, SEC vs. National
Securities, Inc. 393 U.S. 453 (L969), the Supreme Court
declared that the "business of insurance”™ does not encompass
every activity that insurers engage in but revolves around
the relationship between insurance companies and their
Apolicyholders.

The case involved an Arizona law which gave the state"s
Insurance Director the authority to approve mergers between
insurance companies. The SEC wanted a particular merger

undone, claiming one of the companies had fraudulently



obtained stockholders®™ votes. The company argued the SEC
had no jurisdiction. The Supreme Court ruled state
regulation of the relationship between an insurance company
and its stockholders was not included in the "business of
insurance."

More recent U.S. Supreme Court cases have set forth a
three-prong test for determining what constitutes the
"business of insurance" for purposes of the McCarran Act
exemption. In Group Life & Health Insurance Company vs.
Royal Drug, 440 U.S. 205 (1979), the Court focused on two
elements in determining what constitutes the "business of
insurance": (1) the spreading and underwriting of risk; and
(2) a direct connection with the contractual relationship
between the insurer and insured.

The Royal Drug action was brought by 18 independent
pharmacies against Blue Shield of Texas and three pharmacies
that had entered into agreements®™ to keep down the price of
drugs. The Supreme Court ruled that Blue Cross®"s agreements
to fix drug prices did not involve underwriting or spreading
of risk and, therefore, did not come within the business of
Jdnsurance.

In Union Life Insurance Company vs. Pireno, 458 U.S.
119 (1982), which involved the use of a peer review
committee to assess the necessity of treatment and the
reasonableness of medical fees submitted by claimants, the
Supreme Court added the third prong, namely, that the
anticompetitive practice must be limited to entities within

the insurance industry, thus narrowing the McCarran-Ferguson



exemption and opening the door for any agreement between an
insurance company and a third party outside the industry to
be scrutinized for violation of antitrust laws.

2) Regulated by State Law: While courts have tended to
narrow the scope of what is meant by the "business of
insurance" under McCarran-Ferguson, court interpretations
have been more liberal in deciding what kind of state
regulation provides immunity from federal laws. In general,
courts will not inquire into the actual effectiveness of
state laws and regulations governing the insurance industry.

The Supreme Court, in FTC vs. National Casualty Co.,
357 U.S. 560 (1958) , decided that if a state had any
appropriate legislation and authorized administrative
enforcement, it was regulating within the meaning of
McCarran-Ferguson. At issue was whether the FTC could order
insurance companies licensed in a state to stop certain
advertising practices even though the state had enacted
legislation pertaining to unfair advertising by insurers.
The court ruled the existing regulation sufficient to
trigger immunity from federal action without regard to the
effectiveness of the regulation.

The court did draw a line, however, 1in FTC vs.
Travelers Health Association 362 U.S. 293 (1960) when called
upon to determine whether a state"s regulation of its
domiciled companies®™ advertising activities in other states
was sufficient regulation to invoke McCarran immunity from

the FTC. In the Travelers case the FTC issued a cease and



desist order to prohibit a company licensed only in Nebraska
and Virginia from making deceptive statements in circulars
soliciting mail-order insurance business from customers 1in
other states.

The Supreme Court stated that regulation meant
regulation by the state in which the activity 1is practiced
and has its impact. The Court was not willing to allow the
regulatory activities of a few states to invoke McCarran
immunity for the activity in all other states.®

3) Boycott, Coercion or Intimidation: As mentioned
earlier, one of the more important areas of antitrust
immunity pertains to the industry®s practice of pooling and
sharing information on losses associated with various types
of insurance coverages. This sharing of data enables
companies to make statistically valid predictions of future
losses, charge adequate rates and maintain realistic
reserves. The use of industry-wide data to develop advisory
rates, shared loss experience, ;tandardized contract forms
and shared underwriting are essential elements of the
business of insurance which could run afoul of antitrust
statutes without McCarran-Ferguson immunity.

Generally the courts have applied the boycott, coercion
or intimidation provision to three types of activities: the
exclusion of nonconforming competitors from the market,
tie-in sales, and concerted refusals to deal.

A landmark case in this area was St. Paul Fire and

Marine Insurance Co. vs. Barry 438 U.S. 541 (1978) where the



Supreme Court found certain types of risk selection
practices could constitute concerted refusals to deal. The
Court also stated that victims of such practices need not be
limited to insurance entities, substantially broadening the
boycott exception. St. Paul had announced that it would not
renew medical malpractice policies covering claims occurring
during the term of a policy but reported after the policy
expired. Other companies were alleged to have refused to
write the business and Barry claimed that his allegations of
a collective effort of refusal to deal should be outside of
McCarran immunity. The Supreme Court held that the alleged
conduct of the malpractice insurers would, 1if proven,
constitute a boycott and the McCarran-Ferguson exemption,
therefore, did not apply.

A lower court, in Fry vs. John Hancock Mutual Life Ins.
Co., 355 F. Supp. 1151 (D.C. Tex. 1973) declined to give
tie-ins antitrust immunity. The.company had been requiring
those who applied for loans to auso purchase life insurance
from the insurer. The court ruled that federal regulation
is applicable to the sale of insurance tied in to farm
loans.

These court cases exemplify the most prevalent types of
disputes. Other cases have tended to refine these three

areas.



COMMITTEE: Government Operations & Regulation

TYPE OF POLICY: Consent

The adequacy and contents of property and casualty insurance data has
come under increasingly serious scrutiny as state legislatures have attempted
to resolve problems wUh affordable and available liability insurance.

To address this matter, several state legislatures have recently enacted
legislation substantially expanding the data which insurers must submit when
seeking rate changes. These actions demonstrate how insufficient the
information necessary to evaluate rate requests is and how uneven the
collection and utilization of appropriate data appears to be. Most annual
reports submitted to state insurance commissioners appear to be inadequate.

Many insurers operate on an interstate basis. State regulation ought to
ensure that rates are developed with sufficient and relevant background
information. Rates do affect availability. Appropriate data can demonstrate
relationships between the civil justice system and the costs for obtaining
property and casualty insurance.

To ensure that adequate and comprehensive data is made available <
regularly, NCSL believes that Congress should, enact legislation compelling the
annual submission, to the appropriate federal agency, of data that includes,
but is not limited to, the following: (@) premiums earned and written; (b)
total claims paid regarding judicial dispositions, settlements and
administrative/legal costs; (c¢) reserves; (d) individual classifications of
business where premiums have increased/decreased the previous year; and (€)
investment income. This data shall be submitted by classification of business
and be completed on a national aggregate and individual state aggregate basis.
State collection of insurance data and annual financial reporting requirements
shall not be prohibited by any federal legislation. All data collected

nationally by an appropriate federal agency shall be disseminated to the

August 7, 1986
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NCSL further urges Congress to repeal the antitrust exemption which the
insurance industry has been granted, with limited exceptions, by the
McCarran-Ferguson Act of 1945. Barring comprehensive repeal, Congress ought
to clarify which federal antitrust laws shall or shall-not be applicable to
the conduct of the insurance industry and which types of data could be shared

among 1insurers.

August 7, 1986



NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

Summer Meeting
Seattle, Washington
June 9-12, 1986

REPEALING THE INSURANCE INDUSTRY'S
EXEMPTION FROM THE ANTITRUST LAWS

WHEREAS, The Sherman Act, the Clayton Act, and decisional
law prescribe the appropriate standards of conduct for
competing businesses and for individual firms acquiring and
exercising market power in the United States; and

WHEREAS, those laws prohibit activities in restraint of
trade that have repeatedly been shown to be harmful to the
economy and injurious to consumers; and

WHEREAS, in 1944, the Supreme Court determined, in United
States v. South-Eastern Underwriters Association, 322 U.S. 533,
that the business of 1iInsurance constitutes commerce within the
scope of the antitrust laws; and

WHEREAS, in 1945, Congress, apprehensive about the effect
of South-Eastern Underwriters on the powers of states to tax
and regulate insurance, adopted the McCarran-Ferguson Act (15
Uu.s.cC. sections 1011-1015), granting the insurance industry
broad exemption from most provisions of the Sherman and Clayton

Acts, including the proscriptions against such anticompetitive
practices as price-fixing, agreements not to compete,
monopolization, mergers of dominant firms, tying agreements,

and a wide vrange of other conduct that 1is unlawful for nearly
every firm outside the insurance industry; and

WHEREAS, subsequent developments in antitrust law,
particularly evolution of the state-action doctrine, have made
it clear that nothing 1in the Sherman and Clayton Acts would
hinder the exercise of traditional state powers of taxation and
regulation, including price-regulation, making the antitrust
immunity of the McCarran-Ferguson Act unnecessary for the
purposes that originally motivated Congress to enact 1it; and

WHEREAS, it is also clear that nothing in the antitrust
laws prohibits insurers from sharing information on Jlosses in
order to price their product, or from engaging 1in reinsurance
and other r.isk-sharing arrangements <common to the industry,
making the antitrust immunity of the McCarran-Ferguson Act
unnecessary to the legitimate needs of the 1insurance industry;
and



WHEREAS, the insurance industry is critical to the
national weconomy, with Americans paying over $140 billion per
year in premiums on property/casualty insurance alone, and with
insurance being a necessity for many enterprises; and

WHEREAS, serious questions have been raised about the
current crisis in liability 1insurance and whether it may have
been fostered by the industry‘s antitrust exemption;

NOW, THEREFORE, BE IT RESOLVED, that the National
Association of Attorneys General, reaffirming its commitment to
the historic right of the states to regulate and to tax
insurance and 1its commitment to the importance of the antitrust
laws to free and competitive markets, urges the Congress of the
United States to repeal the special immunity from the antitrust
laws granted to the 1insurance 1industry and to subject 1insurance
companies to the rules of the competitive marketplace
applicable to other firms; and

BE IT FURTHER RESOLVED, that the Association authorizes
its Executive Director and General Counsel to make these views

known to the Congress, the Administration, and other 1interested
parties.



STATEMENT
OF THE
NATIONAL INSURANCE CONSUMER ORGANIZATION

ON
REPEAL OF MCCARRAN-FERGUSON ANTITRUST IMMUNITY

BEFORE THE
SENATE JUDICIARY COMMITTEE

FEBRUARY 18, 1987

by

J. Robert Hunter, President

Jay Angoff, Counsel

National Insurance Consumer
Organization

121 N. Payne Street

Alexandria,

Virginia 22314

(703) 549-8050



FACT SHEET ON McCARRAN-FERGUSON

l. The McCarran-Ferguson Act, enacted in 1945, exempts the
insurance industry from the antitrust laws and thus allows insurance
companies to fix prices. There is an exception to the exemption for

boycotts, coercion and intimidation - agreements among insurers to
refuse to write insurance at any price therefore can be and have been
prosecuted. See, e.g., State of West Virginia ex. rel. Brown v. St.

Paul Fire and Marine Insurance Co., Civ. No. 86-C-1400, Kanawha Cty.
Circ. Ct. (W. Va., filed Apr. 14, 1986); "Day care centers file
insurance suit,"” The Denver Post, Jan. 17, 1986, at B-1. On the other
hand, agreements among insurers to raise their rates 1in concert are
not subject to antitrust prosecution. In other industries such
agreements are felonies punishable by three years in jail.

Il. Because of the McCarran-Ferguson Act, rates for workers
compensation insurance are fixed: the National Council on
Compensation Insurance, the rate making organization to which all
workers compensation insurers belong, requires its member to adhere
to the rates it issues. Constitution of National Council on
Compensation Insurance, Art. VIl (3)(c). The Insurance Services
Office, the rate-making organization for liability insurers, does not
expressly require its members to adhere to its rates but rather

issues "advisory" rates. Yet, as a practical matter, this "advisory"
rate is frequently adhered to. See National Underwriter, Sept. 6,
1985, at 82 ("what has occurred ... is a return to basic 1SS0 rating
e

I11. There has traditionally been bi-partisan support for prohibiting
price-fixing by insurance companies. For example, the Ford
Administration exhaustively studied the insurance industry and
concluded that price competition in the insurance industry, without
McCarran Act antitrust protection, would be in the public interest.
U.S. Dept, of Justice, The Pricing and Marketing of Insurance, at
viii (1977). Similarly, 1in 1979 President Carter®"s National
Commission for the Reform of Antitrust Laws and Procedures, composed
of the nation®s leading antitrust experts, concluded 18-2 that
McCarran-Ferguson®s broad antitrust immunity should be repealed. In
its stead the Commission recommended narrowly drawn legislation to
affirm the lawfulness of a limited number of esstential collective
activities. The Reagan administration also supports repeal of the
broad McCarran-Ferguson antitrust exemption, as Federal Trade
Commission Chairman Dan Oliver recently testified before the Senate
Commerce Committee.



1v. Insurance companies could continue to pool data without McCarran-
Ferguson protection.

Because most insurers have not paid enough claims in the past to
accurately estimate how much they are likely to pay out in the
future, they do need to get together to pool and analyze the past
claims they have paid - the more paid claims they can analyze, the
more accurate their estimates of their future payouts will be.
However, the joint collection and dissemination of past cost data
does not violate the antitrust laws. See U.S. Dept, of Justice, The
Pricing and Marketing of Insurance 91-118, and cases therein cited.
And if insurers truly have doubts about the legality of pooling loss
data under the antitrust laws Congress can expressly legalize such
pooling without also legalizing price-fixing, as the McCarran Act
does.

V. State regulation of insurance can - and should - be preserved
with the McCarran-Ferguson Act repealed. In fact, the two leading
organizations of state officials - the National Conference of State
Legislatures and the National Association of Attorneys-General -
have both passed resolutions calling for McCarran repeal. With
McCarran-Ferguson repealed, the states would continue to regulate the
insurance industry; the federal government would not regulate the
insurance industry. As the NAAG put it, repealing McCarran-Ferguson
would simply "subject insurance companies to the rules of the
competitive marketplace applicable to other firms." NAAG Resolution
I, Repealing the Insurance Industry"s Exemption From the Antitrust
Laws. (June 1986).

VI. Much of the insurance industry is willing to live without
McCarran-Ferguson antitrust immunity. For example, the new president
of the American Insurance Association, Robert Vagley, told the
Journal of Commerce that the industry was willing to consider making
changes 1in McCarran-Ferguson. And in 1979, State Farm Insurance Co.
supported a bill that would substantially cut back on McCarran
antitrust immunity,. Allstate and several other insurance companies
have also indicated that they are willing to live without McCarran.
In short, the industry"s opposition to the McCarran-Ferguson
exemption is probably based more on its traditional opposition to
change than anything else.



CITIZENS COALITION FOR TORT REFORM

907-561-6250

March 24, 1987

Representative Jim Zawacki
Box V
Juneau, Alaska 99811

Representative Zawacki,

This is to confirm our request that you cause to have introduced a
House Joint Resolution in supﬁprt of  efforts by Congress to amend
the McCarran-Ferguson Act, which exempts the ‘insurance industry
from federal antitrust laws.

As we have discussed not only have the past three Presidents of the
United States supported such amendments, but a host of national
orgi,amzatlons have recentlfy passed resolutions supporting this
action. The National Conference of State legislatures and the
National Association of Attorneys General are just two examples of
national groups that support anmendment of the law.

Two concerns have been raised by the insurance industry that must
be addressed in the body of a resolution.

1. Individual states must be able to continue their regulatory
role of the industry.

2. The insurance industry must still be allowed to exchange past
cost data and allow accurate forecasting of future claims.

Additional informationeon the efforts in Washington, D.C. will be

forwarded to you upon receipt, mcludin%, a new Senate bill that
specifies the "amendments, that is now in tinal draft.

We believe the insurance industry, except for the two exceptions we
have noted, should be subject to the same laws as other businesses.
We believe the insurance consumer and all consumers will benefit
from this action and that there will be greater competition in the

industry.
""irts in this area of reform.

P.O. Box 2016638 - Anchorage, Alaska 99520



Citizens Coalition for Tort Reform

HOUSE JOINT RESOLUTION 25

Bipartisan group sponsors reform of federal regulation of insurance
industry

HIJR 25 was introduced by a bipartisan group of House members
concerned with insurance reform. Representatives Zawacki, Navarre,
Gruenberg, Martin, Shultz and Taylor introduced HJR 25 at the
request of the Coalition.

The intent of HIR 25 is to support efforts in Congress to amend the
McCarran-Ferguson Act (19*15) which exempts the insurance iIndustry
from federal antitrust laws.

Two objections have been raised by the iInsurance industry to this
Joint Resolution, they are:

1. Support of HIJR 25 to repeal or amend the McCarran-Ferguson
Act would remove or subordinate the primacy of states regulatory
roll over the insurance industry.

Not so. HJIR 25 has been specifically drafted to address this

concern. Already the Senate Antitrust Committee in Washington,
B.C. has made it clear that there is no inient to alter the primacy
of state regulatory authority over the industry. Senator Howard

Metzenbaum, the original sponsor of the federal legislation has
testified that his intent was not to alter state regulatory primacy
and has asked the committee to adjust the original bill to ensure
that this is clear. Support for HJR 25 doe3 not alter the primacy
of atate regulatory authority.

2. Repeal of *the antitrust exemption will restrict
information pooling that assists the industry 1in accurately
estimating how much they are likely to pay out in the future.

Again, Not so. HIJR 25 specifically recognizes the need for
the industry to pool and analyze the past claims they have paid -
the more claims they can analyze the more accurate their estimates
of future payouts will be. *

Why is the Coalition calling for repeal of the antitrust exemption
and support of House Joint Resolution 25?

Last year, during debate on tort reform legislation, the issue of
the McCarran-Ferguson exemption from antitrust was raised by the
opposition. The Coalition has reviewed this 1issue closely and
determined that it is in the ponsumers best interest to repeal this
special privilege to the insurance industry. The Coalition found
strong bipartisan support for amendment to the McCarran-Ferguson
act and that the position of the insurance industry to retain this
exemption was not logical or in the best interests of the consumer.

The Coalition has extensive materials 1in support of and in
opposition to the proposed amendment of the McCarran-FeXguson Act.
This information, including copies of resolutions by the NFIB, The
National Conference of State Legislatures, The National Association
of Attorneys General and statements by the Chairman of the- Federal
Trade Commission, is available upon request. Just ">11  the
Executive Director a* 5C1-6250.

907-561-6250
P.0. Box 201668 = Anchorage, Alaska 99520
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FTC, JUSTICE DEPARTMENT HIT McCARRAN-FERGUSON ACT

At a Senate Judiciary Committee hearing on the McCarran-
Ferguson Act last week, Sen. Howard Metzenbaum (D-0hio),
chairman of the Antitrust Subcommittee, found broad support for
proposals to amend or repeal the" 1945 statute which gives the
insurance industry limited shelter from federal antitrust law and
confirms the primacy of state regulation of insurance. Federal
Trade Commissioner Daniel Oliver charged that the McCarran-
Ferguson Act "protects price fixing" by insurers and said the
statutes repeal is long overdue. Charles Rule, acting head of
the Justice Department®s Antitrust Division, affirmed the Depart—
ment"s basic support for ending the antitrust exemption "if
certain uncertainties can be resolved." Metzenbaum expressed
willingness to revise his bill (S.80) so that it would remove only
the antitrust exemption while retaining language clarifying the
role of state regulation. Joining the call for repeal or revision
of McCarran were representatives of the National Conference of
State Legislatures and the National Association of Attorneys
General. Small business and consumer groups also called for
changing the law.

Insurance industry representatives told the panel that changes

in the act would have had no effect on recent problems with
commercial liability insurance. They also voiced concern about

the costs and confusion that would come from the dual federal-state
regulation of insurance that likely would follow repeal of the

act. Similar concerns about repeal were voiced by representatives
of the National Association of Insurance Commissioners (NAIC)

and the Conference of Insurance Legislators. The NAIC came
under pointed criticism from Metzenbaum for alleged financial ties
and revolving door relationships with the insurance industry.

ABA ADOPTS POSITION PAPER ON TORT LIABILITY SYSTEM

The American Bar Association (ABA) adopted a position paper on
the tort liability system wnich did not contain the significant tort
reforms outlined in the draft report presented by a special ABA
study commission at its annual meeting in New Orleans. The
draft report called for limits on noneconomic damages in certain
cases, but the House of Delegates rejected this suggestion and
instead voted to go on record as opposing any cvpa on awards



NATIONAL INSURANCE
CONSUMER ORGANIZATION

March 25;"19 87

Honorable Joseph R. Biden
Chairman

Senate Judiciary Committee
U. S. Senate

Washington, D. C. 20510

Dear Mr. Chairman:

Thank you for your letter of February 25. Enclosed are the
answers to the questions you pose.

Question 1. The tort policy working group reviewed a number of
industries and found that 1insurance was becoming increasingly
unavailable. For example, biotechnology companies are having u

difficult time 1in the 1insurance market because they are new,
small companies dealing mostly in research and development in a

field largely unknown to insurers. Many of our basic industries,
such as oil, gas drilling and heavy manufacturing are hard
pressed to find insurance at a reasonable cost as well. Is this
a manufactured crisis? If so, by whom?

Answer 1. The insurance crisis - sudden, dramatic rate
increases and refusals to deal by insurance companies - is real.
It is the 1insurance industry"s explanation for the crisis - a
purported litigation explosion - that 1is manufactured. See,
e.g., National Center for State Courts, A Preliminary Examination
of Available Civil and Criminal Trend Data in State Trial Courts
for 1978, 1981 and 1984 (April 1986); "Focusing on the Facts of
the Insurance Crisis,” a Report to the House Subcommittee on

Economic Stabilization, by Phillip J. Hermann, Chairman of the
Board, Jury Verdict Research, 1Inc., August 6, 1986 (JVR studies
"do not support any claim of recently escalating jJjury awards").

The true cause of the recent insurance crisis, and a similar
crisis in 1975-76, is the cyclicality of the insurance industry.
Insurance rates rose dramatically in 1985-86, just as they did in
1976-77, because the insurance industry®"s rate of return
bottomed out at about 3% in 1984 just as it had in 1975.

1/

121 N. Payne Street
Alexandria, Virginia 22314

(703) 549-8050



Explanations for the cycle vary. The most frequently cited
is that the profitability of the industry‘“tracks interest rates.
When interest rates are high insurers earn high returns on the
premiums they collect, their profitability rises and they begin
cutting prices; when interest rates are low they earn low returns
on their premiums, their profitability falls and they must raise

prices. 2J Other factors also contribute to the insurance
cycle: the inelastic nature of demand for insurance; statutory
barriers to entry (e.g., laws prohibiting banks from entering the
insurance industry); fluctuations in exchange rates, which
substantially affect the supply of reinsurance - insurance Tfor
insurance companies - since the reinsurance market 1is dominated
by foreign firms; and stock prices, since although most

property/casualty insurance company funds are 1in bonds, about 20%
is in common stocks. 3/

More important than all factors but the fluctuation in
interest rates, however, is the 1insurance 1industry®s exemption
from the antitrust Jlaws under the McCarran-Ferguson Act. The
relationship between the antitrust exemption and the insurance
cycle is explained in the answer to Question 2.

Question 2. Is the 1insurance crisis particularly related to the
insurance industry"s exemption from the federal antitrust laws or
federal regulation in general?

Answer 2. The 1insurance crisis 1is related to the 1insurance
industry"s exemption from the antitrust laws.

First, the antitrust exemption allows insurance companies to
suddenly and dramatically raise rates in concert at the bottom of

each cycle. For example, in January 1985, the Insurance Services
Office apparently decided that the price-cutting of the last few
years had gone Tfar enough: ISO President Dan McNamara called a
joint industry conference with the Insurance Information
Institute, the industry®s public relations arm, at which he
emphasized that "the need Tfor significant premium 1increases,
especially for commercial lines, is absolute for the next three
years." 4/ Then, in May 1985, 1SO distributed throughout the
industry a major position paper, entitled "1985: A Critical
Year," which proclaimed that "the brutal price war of the last
six years 1is over," and that "significant premium 1increases are

needed, especially for the current commercial |lines products.”
5/ And the next month William 0. Bailey, President of Aetna, the
nation®s third largest commercial liability insurer, told the
National Association of Insurance Brokers that "Clearly another
round of price increases is absolutely necessary for the
business." 6./ Then suddenly, inthe summer of 1985, insurance
companies that only a few monthsearlier hadbeen competing on
price and 1ignoring the 1SS0 "advisory" rate were tripling and
guadrupling their premiums, returning to the 1S0O rate. 7/



Because the courts have consistently prohibited trade
associations from circulating "suggested"™ price lists, even if
the list serves only as a guide or starting point for price
determination, ISO could probably not 1issue an advisory rate
absent antitrust immunity. See Northern Cali fornia Phannecutjcal
Ass *n v. U.S.. 306 F.2d 379 (9th Cir. 1962), cert. denied.. 371
U.S. 862; Plymouth Dealers Ass'n of Northern Cal Lfocnia v. U.S.
279 F.2d 379 (9th Cir. 1969); U.S. v. Nationwide Trai Ler Rental
System, Inc., 156 F. Supp. 800 (D.Kan. 1957 ), aff*d per curiam,
355 U.S. 10 (1957); Esco. Corp. v. U.S.. 340 F.2d 1000 (9th Cir.
1965); Dept, of Justice, The Pricing and Marketing of Insurance
167-70 (1977). And absent antitrust immunity, ISO and insurance
company executives would certainly be less likely to urge other
insurance executives to raise their prices.

Second,the antitrust exemption encourages pricing below
cost when 1interest rates are high. It is the knowledge on the
part of 1insurance companies that, because of McCarran-Ferguson,
they can get together, call a halt to price-cutting and suddenly
raise their prices 1in concert to excessive price levels that
permits their price cutting to go so far. Because of McCarran-

Ferguson, they can get back in one year what they gave away 1in six.

The children®s game of tag provides an instructive analogy.
The McCarran-protected rate bureau rate functions as "home base"

functions in tag. Insurers, during the competitive phase of the
cycle, can ignore the bureau rate and seek market share by
cutting price. The price-cuts are deeper and the duration of the

price-cutting longer than would be the case 1in the free market
because the price-cutters know that they can always return to the
home base of the bureau rate. Because the bureau rate is set at
a level at which the least efficient bureau member is profitable,
the bureau rate will allow most insurers to earn excess profits.
These excess profits attract capital, which sets the stage for
the price-cutting to begin again.

If insurance companies competed in a free market subject to
the antitrust laws, they would not be able to suddenly "call a
halt to price-cutting and to sharply raise their prices in
concert. Moreover, the knowledge that they <could not raise
prices in concert after "cashflow"” wunderwriting would prevent
them from engaging in such underwriting 1in the first place, and
force them to carefully evaluate risks at all points on the
cycle. Because interest rates will continue to Tfluctuate and
demand for insurance will remain relatively inelastic, the
insurance cycle will not completely disappear if McCarran
antitrust immunity 1is eliminated. But eliminating that immunity
will smooth out the cycle , and should therefore put an end to
the insurance '"crises" that recur every nine years o0or So.

Question 3. A number of experts, including those who

participated in both the 1977 and 1979 Justice Department

studies, "have- concluded that this industry is competitively
3



structured, even if individual companies do not behave
coinpetively in the context of the industry”®s regulatory
environment. Why is repeal of McCarran-Ferguson so critical to
enhanced competitiveness 1in the 1industry? Wouldn®"t 1L bo enough
if the states enacted tougher wunfair trade or antitrust laws
applicable to the industry?

Answer 3. Repeal of McCarran-Ferguson antitrust immunity is

critical to enhanced competitiveness because it 1is the antitrust

immunity which allows the <competitive]y structured insurance

industry to perform in an anticompetitive manner, as explained 1in
the answer to question 2.

The states have not applied state antitrust laws to the
insurance industry and 1in general have not enacted tough unfair
trade laws that are applicable to the insurance industry.
Moreover, as was evident from the testimony of the West Virginia
Attorney-General, individual states simply do not have the
resources to prosecute the. insurance industry under "little FTC
Acts" or "little Sherman Acts" even .if they did apply to the
insurance industry. As New Jersey Insurance Commissioner Ken
Merin has put it, the states are simply "outmanned and outgunned"”
by the insurance industry. 8/ There are also those who argue
including the U.S. General Accounting Office, that state
insurance commissioners often do not have what the GAO called an =
"arms-length relationship "™ with the insurance industry. 9/

Question 4. The consumer groups have testified that they Tfavor
the repeal of the exemption from the federal antitrust laws that
the insurance 1industry enjoys under McCarran-Ferguson. However,
such legislative action has often been linked with proposals for
increased federal regulation of the insurance 1industry - ideas
such as the establishment of a federal insurance agency to review
state regulation. That is a much more complicated position. Is
such regulation necessary if McCarran-Ferguson is repealed?

Answer 4. No. We support repeal of the antitrusL exemption Jor
the insurance industry contained in the McCarran-Ferguson Act and
the maintenance and strengthening of the national commitment to
state regulation of the insurance industry.

We applaude Senator Metzenbaum®s public statement that he
will amend S. 80 so that it would repeal only the anti-trust
exemption while maintaining and strengthening state regulation.
The debate must focus on the appropriate question - do 1insurance
companies need to be able to fix prices? - rather than the red
herring of state versus federal regulation. With the elimination
of the antitrust exemption, states could choose to deregulate and
would be assured that deregulation would not lead to
anticompetive behavior. On the other hand, states that chose to
regulate prices wouJdd remain free to do so, under the state
action doctrine.



Question 5. Would it be logical to subject insurance companies
to liability under federal antitrust law without comprehensive
federal regulation of the industry as a whole?

Answer 5. Yes. State-chartered banks, for" example, are subject
to antitrust law but are not federally regulated.

Question 6. The 1insurance industry argues that restricting or
repealing McCarran-Ferguson would lead to great uncertainty as to
what kinds of collective activities would be permissible. For

example, what Kkinds of data would companies be able to share, or
would they be able to do this at all? Would they be able to
pool risks and establish jJoint ventures to obtain reinsurance?
Aren"t these legitimate concerns? How would you propose to
establish some legal certainty without years of litigation?

Answer 6. The antitrust laws do not prohibit the pooling of
past cost data. To the contrary, the cases clearly establish

that the exchange of past cost data is lawful as long as the data
are compiled and disseminated in composite form, deal exclusively
with past and closed transactions, and are widely published and
readily available to consumers. Maple Flooring Ass®n v. U.S.,
268 U.S. 563 at 573-74, 586 f1925~:U.S. v. FMC Corp. . 317 F.
Supp- 443, 446 (E.D. Pa. 1970); Department of Justice, The
Pricing and Marketing of Insurance at 102, 116-17.

In contrast, the pooling of future pricing data clearly is
prohibited by the antitrust laws.

The legality of the pooling of risks and the establishment
of joint ventures to obtain reinsurance would be governed by the
rule of reason. For example, an agreement among the only three
insurers writing a line of business to pool that business would
not normally be pro-competitive and thus would not pass muster
under the rule of reason. On the other hand, a pooling agreement
among several small insurers attempting to enter that same three-
firm market would normally be pro-competitive, and thus legal
under the rule of reason.

To the extent that insurers truly believe that the rule of
reason gives them 1insufficient guidance as to which activities
are lawful and which wunlawful, Congress could write carefully
drafted standards codifying the rule of reason into the law, as
it did with the Jlimited 1immunity for research and development
joint ventures enacted in the 98th Congress.

Question 7. If the Judiciary Committee were to act on this kind
of legislation, wouldn®"t we be wiser to consider a more limited
and well-defined immunity from the antitrust laws than an
outright repeal of McCarran-Ferguson? Wouldn"t the uncertainty
that might otherwise be created actually harm consumers and make
at least some kinds of insurance even harder and more expensive,
to .obtain? -



Answer 7. We support, and believe the Judiciary Committee
should support, a repeal of the antitrust immunity granted by the
McCarran-Ferguson Act rather than a repeal of the entire
McCarran-Ferguson Act. To the extent Congress 1is concerned that
repealing the antitrust exemption would create uncertainty that

would harm <consumers, Congress could write specific standards
into the law. (We fail to see, however, how subjecting the
insurance industry to the antitrust 1laws could harm consumers.
We are certain that the current situation harms <consumers by
protecting inefficient anti-competitive behavior which —costs
consumers billions of dollars in inefficiencies.)

Question 8. What kinds of exceptions would consumer groups be
willing to support?

Answer 8. While we do not believe that exceptions are necessary,
neither do we believe that expressly permitting insurance
companies to jointly collect, compile and disseminate past cost
data 1is harmful. In addition, we believe Congress should give
the 1insurance industry every opportunity to make 1its case that
additional exemptions are needed, and we would welcome the
opportunity to discuss with your Committee and the 1industry the
need for any specific exemptions for which your Committee felt
the industry had made a prima facie case.

Sincerely,

Robert Hunter
President



FOOTNOTES

1/ Insurance Information Institute, Insurance Facts: 1986-87
Property/Casualty Fact Book, at 22; Insurance Information
Institute, Insurance Facts: 1982-83 Edition, at 19.

2/ E. G., ™"Insurers Must Take Part of the Rap,"™ Business Week,
March 10, 1986.

3/ Insurance Information Institute, Insurance Facts: 1986-87
Property/Casualty Fact Book, at 23.

4/ Business lInsurance, Feb. 4, 1986, at 16.

5/ ISO and NAII, "1985: A Critical Year," at 5.

6/ Business lInsurance, June 10, 1985 at 3.

7/ National Underwriter, Sept. 6, 1985, at 8, 82 ("The quick
reversal in underwriting standards has been shocking . . . . What

has occurred . . . . is a return to the basic IS0 rating subject
to a minimum 20 percent surcharge.")

8/ Journal of Commerce, July 8, 1986, at 1.

9/ See U. S. General Accounting Office, |Issues and Needed
Improvements 1in State Regulation of the Insurance Business (Oct.
1979 ).



To repeal the McCarran-Ferguson Act, and for other purposes.

IN THE SENATE OF THE UNITED STATES

January 6,1987

Mr. Metzenbaum introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

A BILL

To repeal the McCarran-Ferguson Act, and for other purposes.

10

11

12

Be it enacted by the Senate and House of Representa-
lives of the United States of America in Congress assembled,
That the Act entitled “An Act to express the intent of the
Congress with reference to the regulation of the business of
insurance”’, commonly known as the McCarran-Ferguson Act
(59 Stat. 33), is repealed.

(M) The repeal made by this section shall be effective as
to conduct engaged in beginning one year after the date of
enactment of this Act.

Sec,. 2.(@) In any action brought under the provisions cf
the Clayton Act or the Sherman Act alleging a violation of

either such Act for conduct that would have otherwise been



10

11

12

lawful pursuant to the provisions of the Act entitled “An Act
to express the intent of the Congress with reference to the
regulation of the business of insurance””no award of treble
damages or criminal penalties shall be awarded against any
such person for conduct by such person occurring within two
years after the date of enactment of this Act.

() During the two year period referred to in this sec-
tion, no relief shall be granted against any person in an
action referred to in subsection (a) for conduct by such person
during such period, if such person has, in good faith, relied
upon an advisory opinion issued by the Department of Jus-

tice.
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some sort of notificatjon program is a
necessrPr If thelloss of human Irf% Is to
be minimized.VExposures ought to
never happen, out rt is a fact of life
that they 'do. G imr that fact of lite,
we should cstablrsma program such as
the one proposed lilthis b

Mr. President, Imrge m feIIow Sen-
ators to review /his bill arefuIIy and
join Senaor m ctzenvaum and me in
cosponsoring this'hlll.®

Mr., METZENBAUM:" ' °
VS. bill to repeal the McCarran-
Ferﬂuson Act, and for other purposes;
to the Committee on the Judiciary.

MCCARRAN-FERGUSON ACT REPEAL
o Mr. METZENBAUM Mr. President,
today | am Introducing_legislation to
repeal the McCarran-Ferguson Act,
the law which provides that the busi-
ness of insurance is exempt from the
Federal antitrust laws.

There is.no justification for exemg
ing the insurance industry lrom Feder-
al-antitrust standards. [t'is one of the
Iargest and most important industries
in the Nation. Virtually every Individ-
ual and every business’In t rs count
must pyrchase Insurance. rs e
sential industry Isnot now requrre
conform to the basic national policy of
free competition.

How can the Congress explain to the
American_people why the Insurance
industry is exempt from Federal pro-
hibition's = against . price-fixing and
other .anticompetitive practiceS when

rﬁrrce of Insurance is skyrocketrn%
Pro oting competition In= [nsurance
can only Improve the availability and
affordability of insurance. Maintain-
g| the current anhtrust exemption
restricts healthy and vigorous
ompetrtron

For. some Lime now, we have heard
the argument that the only problems
in obt rnrng access to Insur nce are
qreely awyers and outrageous lab r

dgments. Every solution oftered

the Industry turn's out to, cut back
on.the rights of the victims in person-
aIFrn jury orothlersurtsth . '

ocusing only on. those injured is
unfair. It%badpu% rcpoFcy It IS time
that we took the broa rc Interest
rnto account, not- sim y ne indus-

%he current exemption for Insur-
ance. arose from a unique combrnatron
of historical events. |
preme Court held that the busrn(e s]
nsurance- was notcommerce and that
Insurance transactiqns were .not inter-
state In_character. Paulv. Virginia, 7f
U.S, 168 (1869). This early “decisjor
took an extremer%/ narrow view of the
reach of tecom ercecause

Over the decades, the Suprerat
Court's Interpretatron of the  com
merce lause ex anded considerabl

din the ear 940's, the Justice D
artm ent cha nged collus]rve arrangﬂe
en s in the rn ustr?r re
our reversed Its ea Irer decrsron ant

ound that the anfitrust
apply to insurance. higd gt'a?es v
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; The very next year, the insurance
industry came to” Congress and per-
suaded it to exempt the industry from
the Federal antitrust laws. There Isno
doubt that this decision was undertak-
en In response to the argument that
the industry could not adjust to the
radical changes that would occur |f
rules of free Competition were to apply
rather than the extensive system of
State-approved price- ttxrng hat was
In existence. . u
Whatever vaIrdtty that argument
had in 1945 it s totally unpersyasive
today Hb ectrng the jnsurance indus-
0 the samé antitrust standards
hat apply to other industries is com-
)letely ‘consistent with State regula-
ion aof the Industry as well as I€giti-
mate IOIIII activities by insurance com-
Panres Requiring insurance companies
0 live by the rules of free competrtron
would net drsruFt State regulatory
programs. It would not revent insuf-
ance companies from sharrng Informa-
tion. [t would not preclude State ap-
proval of rates, It would Promo e com-
Petrtron in the Industry, promote
ower prices and greater availability of
coverage, and inSure that consumers
haye Dbetter information about the
policies they purchase.

Unlike the srtuatron in 1945, apply-
ing Federal antitrust standards to' In-
surance woud not undercut State regu-
latory policies. Almost all States have
abandoned setting s[becrfrc rates for in-
surance, coverage. [nstead, Insurance
compantes havé considerable flexibil-
ity in sett rng rates, subject to filing re-

Uirements.’In addition, the Supreme
ourt has made clear that business
conduct which is subject to. a clearly
articulated State regulatory scheme
and actrvely supervised by the State Is
not subject to_Federal antitrust law.
The Supreme Court has recently held,
for exam[ple that collgctrvg ratemak-
Ing actrvr es, permittec eraclear-
articulated ‘and actrve supervised
tate oIrcy, do vmla %e ant-
OI ariers

471 U.S, 48 (1985),
Anot er eve opment Is the recanr

tron the cour?]t atrjornt activifies
by petitors which promote compe
tition are ermrssrbe der t e ||
trust Iaws he courts ave long e
that ubstantral Information ca
share among %om etitors wrt ou
running afoul antitrust laws.
More recently, the Supreme. Court has

oint actrvrtres whrch

clearly stated
enaple products to be
IC

. reduce.costs and

marketegar(grériorcea eMcrentynerII 80_ fro
HPm%ra [ l?

Wb Tﬂa castin | stelm 4t41 HS
IS principle ies tq shar-
ng ?grmatropn a% ut%gﬁs Jo?ntun-
d wntrng of large- scaIeLpro ects, and
other joInt activities which E)romoe a
more efrcren and productrve Insur-
anCﬁ Inaustry, er 60 the Nat
These consr ns led the Nation-
Commission ef‘or t(he Review of Antl-
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In short, the ar ument that the In
surance. industr
exemption _to unctron effectively Is
nonsense: The antitrust laws allow
ornt actrvrtres by insurance companies

are in the public interest. In
contrast the current exemption pre-
vents the Department of Justice, the
Federal Trade Commission, or private
Plarntrtts from challenging even bla-
ant antrcomgetrtrve actrvrtry
Under the Current law, arf agreement
by insurance companies to fIx prices
or allocate markets could not be chal-
lenged by the Department of Justice,
the Federal Trade Commission, or pri-
vate plaintiffs. Not only does the cur-
rentlaw bar these actions, but in cases
where the exemption may ‘not apply, it
uarantees prolonged Ilitigation over

Sa brcabr ity. For example, the FTC
recently challenged particular activi-
tres by trtIe insurance companies that
alleg e ly restrain competition on the
r %that these activities wereTnot

Iy the business of insurance. Ticor
e nsurance 0. D9190 Neverhe
ss the defendants have vrgorousg

ﬁute the aut onty of the"FTC t

he case.
In addrtron to thenbroblem of pre
ventrn the Government from chal-

%rng antrcompetrtrve actions, the
arran-Ferguson Act exempis. the
|ndustr from“the Federal prohibition
%arnst untarr and decerftrve ractices
forced by the Federa Trade Com-
mrssron gday, an Insurance compa-
ny misleads consumers in Its market-
rng of insurance, the Federal Trade
mmrssron Is |n 'almost all cases fore-
closed from acting.
In 1979, Congress went even beyond
the McCarran er uson Actin prohib-
iting the Fed era %e Com rssron
even studying the Insurance In-
ust|_y without as eclific request from
ouse or Senate. Commerce Com-
mittee. provision was  enacted
after the FTg had published a study
which concluded that the average rat
of return on the mvestmentgor lon of
whole life Insurance was 1 ercent
As former Chairman of the Fe eral
Trage Commission, Michael Perts-
chuk, stated:'

at tge currrint

as S P/
VIS ¢ F(?
sd’%bhavrgt,% ouig |

quires an antitrust .

S 34,

ad also cogﬁud d—ethtftltS utrarnsC(Iow Ié‘I%I'”o
return Ire ycause a mar etrfngﬂ
t ossrble o

system that ma irfually

y rospective rﬁrch djr—ot

ac uar?—to -C0 the Interest yre?d
compe ent ob ortunitie ﬁes
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The FTC did not |ssue a requlation
In this area. It did not propose Federal -
intervention at all. Instead, It distrib-
uted its report to the States and rec-
ommended that they develop a stand-
ard disclosure requirement so that the
insurance Industry would provide In- m
ormation about investment returp to
consumers. The Congress reacted by
Prohtbtrng the FTC Trom studying'
he Insurance Industry without an ex-
gress request by either the'House or
enate Commerce Committee. |In
other words, the FTC was to keep jts
mouth shut about problems with the
rnsurance rndustry until Congress told
t to speak. Former Chairman Perts-
chuk called this provision a “legisla-
tive prelrontil lobotomy.”

The bill | am introducing today
would srmply apply the same antjtrust
standards of free competition to insur-
ance that apply to other industries. In
dorn so, it would repeal the Ianguag
in the McCarran-Fefguson Act which
purports -to rest all re%ulatron of the
insurance industry in the States. By
repealing that language, my bill would
not In any way do away with State |n-
surance commissions, or |oreclude the
IStates,.from regulating:nsurance as
t ey [do now. Just as in many other, in-
dustries, Federal antitrust laws would
apply to companies which are the sub-
ject of State regulations

The. bill ‘also provides for a delayed
effective date to enable the insurance
Industry to review Its activities for po-
tential “antitrust liability. In particu-
lar, the.bill provides that the repeal of -
the exemption Is deferred for '1 year
after the date ot enac ment In addi-
tion, noecrimjnal- penalties or treble
dama?es can be assessed for 2 years.
Finally, no antitrust remedy is ‘avail-
able for 2 years if the defendant in an
antitrust case has. relied In good faith
on an advisory opinion by the Depart-
ment of JustiCe. These provisions pro
vide ample time for the rndustry
review its activities and Insure that
they are In full compliance with antr
tru st sfandards.

I uIIyNex pect that the insurance in-
dustry Il again argue that It cannot
function under the Federal antitrust
standards and that many of Its current
activities will be prohibited, even those
which bepefit the public, I the Indus-
try can show that certain defined ac-
t|V|t|es whrch are In the blrc Interest
wou act ua[y be pro | bited under
the antitrus aws hen  certain
narrow and carefully defrned exemp-
tions may) be warrarited, These Issues
can best be pursued in through hear-

fing injs rnve
J% re omm e on Monobor
an ommercr ouse Committee on
the Judiciary, ay31
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Ings where the industry and other
obsrvers can comment.

This Industry is too hig, too rmpor
tant to every American, to maintain
an an antitrast exemptron long after
its Inrtral justification has " disap-
peared. Today, access to Insurance and
affordable prices have become critical
problems for individuals, small busi-
ness, and even governmental bodies.
Insurance, companies should have to
operate ~the rules of free compet-
tion just as other industries do.

The McCarran-Ferguson. Act has
long outlived whatever Iegrtrmate p
pose it served. It Is time.to repeal 1

| ask upanimous consent that a copy
ofthe bill be printed In the R ecord.

There being no objection, the Nhill
was ordered 'to be prrnted In the
Record, as follows;

4s. bo

Be it enacted by the Senate and House qf
Representatives of -the United Sl_tles
é\mercan [ ,,(i\ongre s assembled, the
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By Mr. METZENBAUM -

S. 81. A billlto_amend the. Older
Americans Act/of 1965 to establish the
Alzheimer's Drsease and Related De
mentras HomeNand Communit Based

Services Block Grant: to the Commit-
tee on Labor and Human Resources.
AZHEIVER™S DISEASE  RELATED DEMENTIAS

HOME AND COMMUNI®  BASED SFRVICSS

BLOCK GRANT ACT
o Mr. METZENBAU&. Mr. Presrdent
AIzhermers disease/ has been ca Ied
the "Disease of t herCenturv Todaly
am introducing /a bill, "Th ei-

mer's Disease and Related Dementras
Home and Cor/(munrty Based Services
Block Grant" ~ provide needed sup-

port to victh  of Alzheimer's disease
Snd related del;lentias, and their fam-

At both Federrtf and tate h arrng
t)esgrona anoviamilies ali
crr iuous

ermers" an “insi
drsgase no rlInests]

is more terrifyin
ife-altering than Alzhermer Iq
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destroys its victjriis and damages Lhelr

famrlres

Through emonstratron projects,
and activity of voluntar org nrza
tions, we haf earned much about the
ur?entnee< of ur old ercrtrzens who
with

creasrngry vulnprab
{0 dementrn X)s°nters dt e rrs
of rnstrtutronalrsatron and total Impoy-
erishment. Thelisk for Alzheimer's
drsease Increases ragrdly over t e age
of 6 0 to 3S percent of thoSe
overthe a%\e otBOaArcted

. emographic data
prorect an aging population. Rapid in-
creases in the number and roportron
of olde le In me United States
especiall th se In/thejr eighties and
prnetres cdpnfront us with ama or chal-
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able to States on a matching formula
basis, to develop a plaprio provide for:

Coordination of sprnces;

Case jnanagemem and counseling to
det* mine sendees needed for delaying
n. rsing, hopfe admission;

Respit

Day csfre;.

Tralrpng and counseling of family
membfi

Hom&maker services,

Transpcmiation, and’ other such sup-
portive semces_that will help families
maintain Alzmsrmervrctrms at home.

| urge my comsarques to_join me In

pport of ‘the millions of Amerrcans
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DISCUSSION DRAFT

100th CONGRESS

1st Session S.

IN THE SENATE OF THE UNITED STATES

Mr. Metzenbaum introduced the following bill; which was read

twice and referred to the Committee on the Judiciary

A EILL



To amend the McCarran-Ferguson Act to limit the federal
antitrust exemption of the business of insurance, to reaffirm
the continued state regulation of the business of insurance,

for other purposes.

Be it enacted by the Senate and House of Representatives

the United States of America in Congress assembled, That this

and

of

Act may be cited as the "lnsurance Competition Improvement Act

of 1987".

FINDINGS AND DECLARATION OF PURPOSE

Sec. 2. (). The Congress finds and declares that--

(1) the continued regulation and taxation by
the several States of the ousir.ess of insurance is in the

public interest; and

(2) the Federal antitrust laws comprise an
essential component of congressional policy in favor of
competition and consumer protection, anc the current broad
exemption from the antitrust laws afforded the 1insurance
industry has weakened competition and adversely affected

consumers of 1insurance.



) . It is the purpose of this Act to promote
competition among insurers by modifying the current antitrust

exemption of the business of insurance.

AMENDMENTS TO THE MCCARRAN-FERGUSON ACT

Sec. 3 (a) Section 1 of the Act entitled "An Act to express
the intent of the Congress with reference to the regulation of
the business of insurance", approved March 9, 1945 (15 U.S.C.
1011; known as the McCarran-Ferguson Act), 1is amended by
striking out the period and inserting in lieu thereof the
following; "; but that a continued broad exemption of the
business of insurance from the federal antitrust laws 1is not 1in

the public interest.™.

(b) Section 2 of that Act (15U.S.C.1012 (b)), is
amended by striking out all after "insurance" the second place

it appears and inserting in lieu thereof a period.

(c) Section 3 of that Act (15 U.S.C. 1013) is

repealedand amended to read as follows;

"Section 3. (@) Except as provided in subsections (b) and
(d) , the antitrust laws shall apply to the business of insurance

or to acts in the conduct of such business.



"(b) (1)The antitrust laws shall not be construed
to prohibit any agreement, understanding, or concert of action
between or among insurers, any insurance advisory organizations
or their members, any individual 1insurers or any other persons

that is limited to:

"(A) Collecting, compiling and
disseminating statistical data on past losses incurred by-
insureds from insurers or any other source, provided that such
information 1is made available to an appropriate state regulatory

agency;

"(E) Preparing and filing policy forms and
endorsements, provided that no individual insurer shall agree
with any other insurer or with an insurance advisory
organization to refrain from using any other forms, and provided
further that no forms or endorsements that contain rate-related
terms or conditions may be subject to an agreement or
understanding between or among individual 1insurers or the
members of an insurance advisory organization unless such forms
are approved by and subject to the active supervision of an

appropriate state regulatory agency.

" () Conducting research and on-the-site
inspections in order to prepare classifications of public fire

defenses.



distributing information relating to fraudulent claims and other
fraudulent practices, provided that the dissemination of such
information is subject to the approval and active supervision of

an appropriate state regulatory agency.

"(2) The antitrust lav/s shall be construed to
prohibit any association or other combination of 1insurers or any
insurance advisory organization from recommending, preparing,
establishing or distributing any material that contains
recommended premium or Tfinal rates, or procedures, formulae,

guidelines, or schedules for the calculation of premium or Tfinal
rates, including without limitation loss development factors,
claim trending factors, claim adjustment expense factors, profit
allowances, or other actuarial components (excepting reported
losses and units of exposure to risk) used in the calculation of

insurance rates;

"() Nothing in this Act or any state law shall

render the antitrust laws 1inapplicable to any agreement to_ )
"() Insurers and other persons participating in

boycott, coerce, or intimidate, or to any act of boycott, )
joint underwriting, pools, or residual market mechanisms may, in

coercion, or intimidation.



connection with such activity, act in cooperation with each
other in the making of rates, rating systems, policy forms,
underwriting rules, surveys, inspections, and investigations, if
the joint underwriting, pools, or residual market mechanism 1is
required by law or is approved by and subject to the active

supervision of an appropriate state regulatory agency.

" () Nothing in this Act shall be construed to
prohibit any State from establishing or approving a residual

market mechanism.

"(f) As used in this section, the terms-

) "advisory organization”
organization which is comprised of, or is controlled by, one or
more insurers and which prepares policy forms and endorsements
for use by its members or subscribers, compiles and promulgates
insurance-related statistical data, prepares and revises
insurance rating plans and classification systems, and provides

assistance in the preparation of insurance rates;

@) "antitrust laws®™ means th
(15 U.S.C. 1 et sec.), the Clayton Act (15 U.S.C. 12 et seq.),

and the Federal Trade Commission Act (15 U.S.C.41 et seq.);



(3 "loss development®™ means an adjustment
to reflect the amount an insurer will eventually pay out on
policies in effect for a given year derived by multiplying the
amount that has actually been paid out over a certain period of
time for claims covered by a class of policies by a factor based
on the pattern of payouts over time for settlements on prior

years®™ policies;

(4) “claim trending® means any procedure fc_
adjusting the claims rate to reflect changes in the rate of

claims per unit of exposure or per unit of insurance;

(5) “claims adjustment expense® means the
amount of any rate attributable to (i) acquisition, field
supervision, and collection expenses, (ii) general experses, and

(iii) taxes, licenses and fees;

(6) “residual market mechanism®™ means an
arrangement, either voluntary or mandated by law, 1involving
participation by insurers in the equitable apportionment among
them of insurance which may be afforded applicants who are

unable to obtain insurance through ordinary methods.

@) "joint underwriting®" mean
arrangement established on an ad hoc basis to provide insurance

coverage Tfor a commercial individually rated risk under which



two or more insurers contract with the insured at a price and
under policy terms agreed upon between the 1insurers, or

negotiated between the underwriter and the insured;

(8 “pool®™ means a voluntary arrangement,
other than a residual market mechanism, established on an
ongoing basis, under which two or more insurers participate 1in
the sharing of risks on a. predetermined basis by means of an

association, syndicate, or other pooling agreement

(9 “final rate"

means

Sec. 4. (@) This Act and the amendments made by this Act shall

become effective one year after the date of enactment.-

(b) In any action brought under the provisions of the
antitrust lews alleging a violation of those laws for conduct
that would have otherwise been lawful pursuant to the provisions
of the McCarran-Ferguson Act, no award of treble damages or
criminal penalties shall be awarded against any such person for
conduct.by such person occuring within two years aftei the date

of enactment of this Act.

(c) During the two year period referred to in subsection

() , no relief shall be granted against any person in an action



referred to in subsection (b) for conduct by such person during
such period, 1if such person has, in good Tfaith, relied upon an

advisory opinion issued by the Department of Justice.






REPRESENTATIVE DAVE DONLEY

ALASKA STATE LEGISLATURE RO. BOX V, JUNEAU 99811
DISTRICT ELEVEN. SPENARD (907) 465-3892

CHAIRMAN

LABCRAND COMVERCE
QOVMITTEE

M EM BER

STATEAFFAIRSCOVMTTEE

HEALTH BDUCATIONAL
AND SOCIAL SRIGESCOVMITTEE

INTERNATIONAL TRADE
SUBCOVMITTEE

April 9, 1987

MEMORANDUM

TO: All co-sponsors, HJR 26

FROM: Representative Dave Donley

Ma®".iy thanks for co-sponsoring HJR 26, a resolution authorizing
the Alaska Supreme Court to issue advisory opinions on
important questions of law submitted by the legislature or by
the governor.

The bill has been given three referrals in the House: State
Affairs, Judiciary and Finance.

For your information I am enclosing some backup material. As
you can see, a similar measure is already in effect in nine
other states. If you have any further questions, please call

myself or my aide, Katy McHugh, at #3892.

Once again, thank you for your support of this legislation.

INTERIMIN ANCHORAGE
1024 WEST SIXTH AVENUE « ANCHORAGE. ALASKA 99501 + (907)561-8234
cm



LASKA STATE LEGISLATURE
OUSE OF REPRESENTATIVES JAN: ©ios T
RESEARCH AGENCY

1* A
H

P.O. Box Y, Stale Capitol
Juneau, Alaska 99811-3100
M ail Stop 3100

(907)465-3991

January 16, 1987

MEMORANDUM
TO: Representative-Elect Dave Donley

FROM  Penelope Weyhrauch/ftV'
Legislative Analysts

RE: Advisory Opinions from the State Supreme Court
Research Request 87071

You asked for information on state legislatures which are allowed to ask

for advisory opinions from their state supreme court. According to the
National Center forState Courts, nine statesallow their state legisla—
tures to ask their state supreme courts for advisory opinions. Four of
these states--Delaware, Maine, Massachusetts and Rhode Island--require
their supreme court to respond to questions from the legislature. States

which allow their supreme courts to respond to questions on a discretionary
basis are: Alabama, Colorado, Louisiana, Michigan and New Hampshire.

I contacted Massachusetts, Colorado and New Hampshire to discuss the
mechanism by which their legislatures request advisory opinions from their
supreme courts. Idid not contact the sixother states listed above,
because 1 believe that little new information would be gained by doing so.

The Massachusetts Supreme Judicial Courtis required by its state
constitution togive opinions at the request of the legislature or the
governor. Jim Powers, with the Massachusetts Legislative Research Agency,
said that this requirepent is confined to "important questions of law and
upon solemn occasions.’ The legislature usually asks the court constitu—
tional questions of law, though other questions can also be asked. The
court allows interested parties eight weeks to submit briefs on a question
before it gives its opinion. Mr. Powers said that if the court does not
wish to respond to a question, they may wait until the legislature acts on
the 1issue and the question becomes moot. The court does not respond \o
political or frivolous questions.

The Colorado state constitution establishes that the state supreme court
may respond to questions from the legislature, but according to Kim Morss,
Legal Counsel and Legislative Liaison for the Colorado Judicial Council, it
is not required to respond. According to Ms. Morss, the provision has
rarely been used because the Colorado Judiciary and Legislature "don"t like
each other."



Representative-Elect Donley
January 16, 1987
Page 2

The New Hampshire supreme court may 1issue advisory opinions to the
legislature, but it is not required to do so. The state constitution gives
the supreme court discretionary authority to respond to questions. Tom
Berry, staff member for the supreme court, said that the legislature fre—
quently asks the supreme court for advisory opinions, usually relating to
constitutional questions of law.

I hope this information 1is helpful to you. lhave attached copies of
applicable sections of the state constitutions discussed in this memo—
randum. 1 have also attachedcourt rules from Delaware and Michigan which
establish advisory opinion authority for the supreme courts of those
states. If you have any questions or would like additional information,
please contact our agency.

PW

Attachments



{ ORIGINAL CONSTITUTION WITH AMENDMENTS Amend. Art. 87

; . . . 8
-November and elections, for the choice of councillors, senators an(]i
mepresentatives shall be held biennially on the Tuesday next after the
‘first Monday in November.

Art. LXXXII. The general court shall have full power and au-
Mhority to provide for prompt and temporary succession to the powers
| and duties of public offices, of whatever nature and whether filled by
\ election or appointment, the incumbents of which may become unavail-
f-able for carrying on the powers and duties of such offices in periods
| of emergency resulting from disaster-caused by enemy attack, and
| to adopt such other measures as may be necessary and proper for in-

suring continuity of the government of the commonwealth and the
. governments of its political subdivisions.

Art. LXXXIV. Article LX 11 of the Amendments to the Constitu-
tion is hereby amended by striking out section 1 and inserting in place
thereof the following section—Section 1. The commonwealth may
give, loan or pledge its credit only by a vote, taken by the yeas and
nays, of two-thirds of each house of the general court presentand vot-
§ ing thereon. The credit of the commonwealth shall not in any man-
| ner be given or loaned to or in aid of any individual, or of any private
| association, or of any corporation which is privately owned and man-
f aged.

Art. LXXXV. Article Il of Chapter Il ofthe Constitution of the
commonwealth is hereby annulled and the following is adopted in place
thereof:—

Article Il.  Each branch of the legislature, as well as the governor or
the council, shall have authority to require the opinions of the justices
of the supreme judicial court, upon important questions of law, and
upon solemn occasions.

Art. LXXXVI. Names of candidates of political parties for the
offices of governor and lieutenant-governor shall be grouped on the
official ballot for use at state elections according to the parties they
represent, and the voter may cast a single vote for any such group,
which shall count as a vote for each candidate in such group, but may
not cast a vote for only one of the candidates in such group.

Art. LXXXVIL soceion .+ For the purpose of transferring,
abolishing, consolidating or coordinating the whole or any part of
any agency, or the functions thereof, within the executive department
of the government of the commonwealth, or for the purpose of au-
thorizing any officer of any agency within the executive department
of the government of the commonwealth to delegate any of his func-
tions, the governor may prepare one or more reorganization plans, ¢

651



See. 3

the individual claim ants; that the controversy
did not involve the rights or franchises of the
people; nor the rights of the state in its sover-
eign capacity; and so the writ was denied.
People ex rel. Bentley v. M pClees, 20 Colo.
403,38 P.468.26 L.R.A.646(1894).

in OPINIONS.
A. General Consideration.

Cross reference. As to provisions for certifi-
cation of questions of law by the supreme

court, see Rule2l.1,C .R.C.P.

Law review. For article, “Lim itations Upon
Legislative Inquiries Under Colorado Advi-
sory O pinion Clause”, see 4 Rocky M t. L.

Rev.237 (1932).

O riginal jurisdiction of supreme court
enlarged. The constitutional amendment
requiring the supreme court to answer gques-
tions propounded by the governoror by either
branch of the general assem bly is an enlarge-
ment of the original jurisdiction previously
conferred upon that court by the constitution.
In re House Bill No. 122, 12 Colo. 466, 21 P
478(1889).

Supreme court is not authorized to give advi-
sory opinions other than pursuantto section. N o
provision of the law authorizes the supreme
court to give advisory opinions to state agen -
cies other than to the general assembly or to
the governor when requested upon solemn

occasions pursuant to this section. Cameron v.

Carroll & Co., 138 Colo. 432, 334 P.2d 748
(1959).
tvov on is only exception to ruie that no

court may construe legislation until it has been
adopted. The only exception to the rule that
neither the supreme court, norany othercourt,
may be called upon to construe or pass upon a
legislative act until it has been adopted is the
constitutional provision authorizing the gen-
eral assem bly to propound interrogatories to
the supreme court upon important questions
upon solemn occasions. City of Rocky Fard v.
Brown. 133 Colo. 262,293 P.2d 974 (1956).
But, no jurisdiction to pass on constitutional-
ity of proposed law. The courts do not have
jurisdiction to pass upon the constitutionality
of the substance of legislation prior to enact-
ment or adoption. CF & I Steel Corp. v
Buchanan, 191 Colo. 570,554 P.2d 1354(1976)
Courts should not take jurisdiction to pass
upon the constitutionality of a proposed law
prior to its enactment or adoption. Billings v.
Buchanan, 192 Colo.32.555 P.2d 176(19/6).
Judicial response to ex parte inquiry from
executive department is Inconsistent with sepa-
ration of governmental powers. It must be
adm itted that the promulgation of a judicial
opinion in response to an ex parte inquiry from

the executive department of the government,

Constitution of Colorado — AH"' 6 % 3 276

concerning the affairs of the legislative depart-
ment, is anom alous and peculiar, and, appar-
ently at least, inconsistent with the prevalent
A merican system of separating the govern-
mental powers into distinctdepartm ents. But.it
must be borne in mind that the same instru-
ment which divides the powers of the govern-
ment into distinct departments has tn ' so
amended by the voice of the people j to
require the supreme court to “give its opinion
upon important questions, upon solemn occa-
sions, when required by the governor, the
senate or the house of representatives” . In re
Speakership of House of Representatives. 15
Colo.520,25 P. 707, Il L.R.A . 241 (1890).

W here there Is no majority of supreme court
as to either validity or invalidity of a statute
w hich is the subject of interrogatories, no
opinion respecting the interrogatories can be
rendered under this section. In re Interroga-
tories Propounded By M cNichols, 142 Colo.
183,350P .2d811(1960).

Answers by supreme court have effectof judi-
cial precedents. The answers by the supreme
court to questions are reported as are other
opinions, and have the force and effectof judi-
cial precedents; differing in this respect from
the few analogous provisions elsewhere
adopted. In re House Bill No. 122, 12 Colo
466.21 P.478(1889).

This section does not require wholesale
exposition of all constitutional provisions relat-
ing to a given general subject. In re Senate
Resolution No. 2, 94 Colo. 101, 31 P.2d 325
(1933). See In re Senate Resolution, 9 Colo.
620.21 P.470 (1886).

There Is no constitutional requirement that
reasons be given in answering questions upon
the governor’s request. In re Senate Concur-
rent Resolution No. 10 of Forty-First Gen
Ass’y, 137Colo. 491,328 P.2d 103(1958).

Rule that every statute duly passed inast be
held constitutional wunless contrary appears
beyond reasonable doubt Is not applicable to
(rending legislation w hen sub nitted to the
suprem e court for its opinion under this
section. In re Senate Resolution No. 2, 94
Colo. 101,31 P.2d 325(1933).

Section as basis for jurisdiction. Se In re
Senate Rule, 9 Colo. 641, 21 P. 477 (1886); In
re Election of Dist. Judges, 11 Colo. 373, 18 P
282 (1888); In re Leasing of Staie Lands, 18
Colo. 359, 32 P. 986 (1893); In re Relief Bills,
21 Colo. 62, 39 P 1089 (1895); In re Internal
Imp. Fund, 24 Colo. 247,48 P. 807 (1897); In re
Interrogatories of Governor on Chapter 118,
97 Colo. 587, 52 P.2d 663 (1935); In re Inter-
rogatories by Governor, 112 Colo. 294, 148
P.2d 809 (1944); In re House Resolution No. 2,
116 Coin. 18. 178 P.2d 415 (1947); In re Senate

Bill No 95 of Forty-Third Gen. Ass’y, 146



276

legislative depart-

utiar, and, appar-

th the prevalent
ding the govecrn-
partmcnts. But it
the same instru-
ers of the govern-
nis has been so
he people as to
"give its opinion
on solemn occa-
e governor, the
entatives” . In re
uesentatives. 15
.241(1890).

>(supreme court
dity of a statute
:ciTOgatories. no
sgalories can be
In re Interroga-

hols, 142 Colo.

ive effectofJudi-
by the supreme
ed as are other
deffectof judi-
lis respect from
>ns elsew here

, 122, 12 Colo.

luire wholesale
irovisions relat-
t. In re Senate
1. 31 P.2d 325

lution, 9 Cnlo.

quirement that
questions upon
icnate Concur-
irty-First Gen
03(1958)

sassed must be
itrary appears
t applicable to
milled to the
in under this

on No. 2. 94

lon. Sc In re
477 (1886); In
010.373.18 P.
ate Lands, 18
e Relief Bills
In re Internal
f7(1897); In re
Chapter 118
); In re Inter-
olo. 294, 148
olution No. 2.

;Inre Senate

A ss’y, I46

Art.

Colo.233.361 P.2d 350 (1961);In re Interroga-
tories from House of Representatives. 157
'Colo. 76, 400 P.2d 931 (1965); In re Interroga-
tory of Governor, 162 Colo. 188, 425 P.2d 31
1(1967); In re Interrogatories by Governor, 163
VColo. 113. 429 P.2d 304 (1967);In re InterTOga-
/tories Propounded by Senate, 168 Colo. 563,
)452 P.2d 382 (1969); In re Interrogatories by
(vColo. State Senate, 168 Colo. 558,452 P.2d 391
if; (1969).
ft- Applied in S. H. Kress & Co.v.Johnson, 16
F. Supp. 5 (D Colo.), aff’'d mem ., 299 U .S.
511.57 S.Ct. 49,81 L.Ed. 378 (1936).

B. Questions Subm itted.
I. InGeneral.

Question must relate to purely public rights,
be propounded upon solemn occasion, and pos-
;sess a peculiar or inherent importance not
belonging to all questions of the kind; that
executive questions must be exclusively
publici juris, and legislative ones be connected
w ith pending legislation, and relate cither to
dthe constitutionality thereof or to m atters con -
nected therew ith of purely public right. In re

tLieutenant Governorship, 54 Colo. 166, 129 P.
1811(1913).
y'T his section has been construed by the
'supreme courtas applying only to cases where
A.questions publici juris are raised, thus exclud -
ing from this branch of its jurisdiction all con -
troversies wherein private rights alone are
involved In re Senate Resolution, 12 Colo.
466,21 P.478 (1889),

Question submitted must be specific. As a
“necessary condition precedent to the exercise
;;of our extraordinary jurisdiction, under this
section, the question submitted must be spc-
(jeific. In re House Bill No. 107,21 Colo. 32,39
P.431 (1895). See In re House Bill No. 165,15
iColo. 593, 26 P 141 (1890); In re Loan of
School Fund, |8C0|0:195,3ZP 273 (1893); In
re University Fund, 18 Colo. 398, 33 P. 415
(1893)
8*And particular section of constitution to be
Aconsidered must be pointed out. One prerequi-
site required in such m atters is that it must
«.appear that the bill which is the subject of
inquiry will likely pass the branch of the gen-
reral assem bly subm itting the question, and the
particular section of the constitution 10be con -
sidered in connection therew ith must be
pointed out. In re Senate Resolution No. 10,33
Colo. 307,79 P. 1009 (1905). See In re House

No. 165. 15 Colo. 593, 26 P. 141 (1890); In
I l]oan of School Fund, 18 Colo. 195, 32 P.

1(1893); In re Lieutenant Governorship, 54
goto. 166,129 P.811(1913).
f(fhus‘ a resolution asking the supreme court
0‘Ir 'ls opinion under this section, that points

tnumerous particulars in which the bill may

Vi Sec. 3

conflict with provisions of the constitution,
and involves a wholesale exposition of consti-
tutional provisions relating to a general sub-
ject, will for thatreason be refused considera-
tion by the court. In re House Bill No. 99, 26
Colo. 140,56 P. 181(1899).

Questions, when propounded by executive,
must relate to m atters exclusively juris publtd.
In re Senate Resolution, 12 Colo. 466, 21 P.
478 (1889). See Inre University Fund, 18 Colo.
398,33 P. 415 (1893).

And when propounded by branch of general
assembly, mustbe connected with pending legis-
lation and relate either to the constitutionality
thereof or to matters connected therew ith of
purely public right. In re Senate Resolution, 12
Colo. 466, 21 P. 478 (1889). See In re Univer-

sity Fund. 18 Colo. 398,33 P. 415 (1893); In re

Interrogatories of House, 62 Coi 1S, 162 P .
1144(1916).

The question whether a bill proposing to
increase the fees of district attorneys through-
out the state will apply to district attorneys
now in office docs not come within the rule
announced. In re Senate Resolution, 12 Colo.
466,21 P.478 (1889).

Department propounding question In first
instance determines whether occasion exists
w hich justifies Its submission. In re Senate
Resolution No. 10, 33 Colo. 307, 79 P. 1009
(1905). See In re Senate Resolution, 12 Colo.
46\ N~ 478(1889).

ilu) that art”“Important questions upon

-caslons” must be wultimately deter-

m "hesupreme courtitself. Inre Senate
Res’ ,n No. 2, 94 Colo. 101, 31 P.2d 325
(15"" c In re Appropriations by Gen.
A ss’y, s Colo. 316, 22 P. 464 (1889); In re

Senate Resolution, 12 Colo. 466, 21 P. 478
(1889); In re Penitentiary Comm 'rs, 19 Colo.
409,35 P. 915 (1894); Inre Senate Bill No. 416,
45 Colo. 394, 101 P. 410 (1909); In re Lieuten-
ant Governorship, 54 Colo. 166, 129 P. 811
(1913);1In re Interrogatories of House, 62 Colo.
188,162 P. 1144(1916)

Questions propounded to the supreme court
by the senate are lim ited to those specifically
enumerated in this section of the constitution,
and the court must determine whether or not
questions so propounded are within the speci-
fications. In re Interrogatories of Senate, 94
Colo.215,29 P.2d 705 (1934).

W hile the supreme court concedes to the
governor full liberty to subm it such questions
as he may deem consistent with his executive
powers, it reserves for itself the right to
express its opinion freely, in whole or in part,
ornotatall, as itshalldeem consistentw ith its
judicial powers and constitutional obligation.
In re Fire & Excise Comm ’'rs, 19 Colo. 482,36
P.234 (1894).



involved and complex legal problems and
fundamental constitutional questions in pro-
ceedings under this section, although the state
constitution seem s to provide that it shall so
do; however, the constitutional directive can -
not be taken to mean that the supreme court
should so act when possible prejudice may
well result later to citizens whose rights are
protected by both the state and federal consti-
tutions. In re Interrogatories of Governor Con-
cerning Senate Bill No 34, 142 Colo. 188, 350
P.2d 811(1960).

W ere the supreme court, in an ex parte pro-
ceeding, to respond to interrogatories pro-
pounded by the general assem bly with respect
to the validity of a proposed statute, to the
effect that such legislation is in all respects
constitutional, such holding would be preju-
dicial to any citizen who ata future date might
question its validity in the supreme court. In re
Interrogatories Propounded by Senate, 131
Colo. 389,281 P.2d 1013 (1955).

This courtshould not give ex pxrte opinion In
relation to controversy that has already arisen,
especially if actual litigation involving private
rights is likely to arise from such controversy.
In re Penitentiary Comm 'rs, 19 Colo. 409, 35
P.915 (1894).

Ordinance proposed by people. Anordinance
proposed by the people under the laws of ini-
tiative and referendum is clothed with the pre-
sum ption of validity and its constitutionality
will not be considered by the courts by means
of a hypothetical gquestion, but only after
enactment. City of Rocky Ford v. Brown. 133
Colo. 262,293 P.2d 974 (1956).

The supreme courtmay notintrude upon the
legislative powers of the people through an
advisory opinion since the separation of gov-
ernmental powers mustbe held inviolate. City
of Rocky Ford v. Brown, 133 Colo. 262, 293
P.2d 974 (1956).
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Bill requiring corporation* to pay thelr
employers semimonthly in law ful money of the
United States, prohibiting contracts in viola-
tion thereof and providing penalties for its
violation involves private rights and a question

from the senate as to the constitutionality of

such bill does notinvoke the jurisdiction of the
supreme court so as to require an opinion
thereon under this section. In re Senate Bill

No.27.28 Colo.359,65 P.50(1901)

A bill for an act to secure to laborers and
others the payment of their wages in lawful
money of the United States, and prescribing
penalties for its wviolation, involves private
rights of individuals and corporations, and is
nota bill concerning man ";rs publici j'iris such
as will invoke the jurisdiction of the supreme
courtupon a question from the house of repre-
sentatives as to its constitutionality under this
section, authorizing the submission of ques-
tions to the court for its opinion. In re House
BUINO.99.26 Colo. 140,56 P. 181 (1899).

R ank of appropriation for administrative
body Dot yet appointed. Under this section the
cour 's notrequired to respond to a gquestion
as tv. the effect and rank of an appropriation
for an adm inistrative body not yet appointed
But to end doubt and controversy the court
declared that an appropriation for the salary
and expenses of the state tan com m ission was
of the first class. In re O pinion of Justices, 55
Colo. 17,123 P. 660 (1912).

Right of police com m issioner to retain office
after removal. The court will not, in a ex parte
proceeding in response to an executive ques-
tion, inquire into or determ ine the right of a
police com missioner of Denver to retain his
office after the governor has attem pted to
remove him. In re Fire & Excise Comm 'rs. 19

Colo. 482,36 P. 234 (1894).

Section 4. Terms. At least two terms of the supreme court shall be held

each year, at the seat of government.

Adoptud November 6, 1962 — Effective January 12, 1965. (See Laws 1963,

p. 1049)

Cross reference. As to terms of the suprem e
court,see also § 13-2-101 and § 13-2-102.

%
Section 5.

C.J.s. Ser 21 C.J.S., Courts, § § 148, 164.

165.

Personnel of court - departments - chief justice. (1) The supreme

court shall consist of not less than seven justices, who may sit en banc or
in departments. In case said court shall sit in departments, each of said
departments shall have full power and authority of said court in the determi-
nation of causes, the issuing of writs and the exercise of all powers author-
ized by this constitution, or provided by law, subject to the general control
of the court sitting en banc, and such rules and regulations as the court may
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] 74. [Judges to Give Opinions, When.] Each branch of the
ltnre as well as the governor and council shall have authority to
% .the opinions of the justices of the supreme court upon important

joflaw and upon solemn occasions.

Kir. H isto

fv'caenta—l958. Substituted  "su-
rcourt? for "superior court”.

ry

Annotations

fled, 17

ent, 16

Tect (ilf op1|n|ons, 15
E merally, -

ue?me!s of submission, 7 _
foen court not required to give
V. mpinions, 9-14

VCompleled acts, 10

fPending matters, 9

PriTate rights, 12

tQuesnons of flw or fact, 13

))Ily

['Supreme Court is limited by this
xIn gwmg?] advisory opinions and
them the justices act not as a

but as the constitutional advisors of

A requiring the opinion; the bodies
~ed fo thus obtain oleons are
pi to the branches of the Legisla-
*jad the Governor and Council. Piper
fcu-gégMeredlth (1969) 109 NH 328,

Jptata conferring jurisdiction on the
tipon petition and hearing to render
Moratory judgment as to”a present
_requiuble nig? * or title in advance
isolation_therec® is not in violation
fconstitutional principle that courts,

fases ermitted under, this
srshall not Oé)lve advisory opinions
V'botice and hearing. Faulkner v.

, [
1931) 85 NH 147, E15,5 A 195,
ff]ustlces cannot avoid the duty
d 'upon them b}/, this article to
uhmportant questiom of law b
-Dreauming that a statute providing
ml exr%anse? of legislators . is
f donal and refusing to examine
or technical grounds. Opinion
k*a (1949) 95°'NH 533, 64 A2d
<

[*Tnajority of the justices rendered
an inquiry propounded to
KB:governor and council concem-
Jrdity of a statute imposing
[% . upan property owned by the
miwrity “opinion was rendered

When court not required to give
opinions (cent.)
uestions to come before court, 11
nnecessarY answers, 14
Who may obtain opinion, 2-6
Generdlly, 2 _
Governor and council, 5
Legislature, 4
Private individuals, 3
State agencies, 6
Withdrawal of requests, 8

expressing the belief that this was not a
proi)er stbject upon which the justices
could render an opinion because it
amounted to a quasi-judicial determina-
tion of existing nPhts in a nonjusticiable
matter, Oglmoné) the Justices (1944) 93
NH 478, 39 A2d 765. . .
Where in additjon to special questions
as to the constitutionality of proposed
legislation the opinion of the court is
requested as to whether such legislation
violates the Constitution “in ar]P/ respect’
the court will not, where the bill ,Presents
no constitutional defects upon its face,
speculate upon, whether other_ constitu-
tional issues m|ght be raised. Opinion of
gl% Justices (1957) 101 NH 518, 131 A2d

This article does not authorize advisory
opinions on questions which the body ask-
ing the advice has determined not to
consider. _Re School-Law Manual (1885)
63 NH 574, 4 A 878

2. Who may obtain opinion— Generally
The power of the Supreme. Court to
advise  parties as to their rights and
duties is limited by the common law to
questions arising in’ the administration of
Broperty held in a fiduciary capacity, and
y the™ Constitution to Opinions “given
upon request of tire Iel_?lslature and the
overnor_and council. Harvey v. Harvey
((]19042. 73 NH 106, 59 A 621.
_Justices of Supreme Court have author-
ity to give advisory opinions only when
requestéd to do «i” by either brdnch of

153
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Art. VI Sec. 3

ssioner and excise commissioner of

rof Denver at the present time required

: from the rule and an opinion upon

las submitted, without prejudice to the
b>show other or different facts. In re Fire
Comm'rs, 19 Colo. 482. 36 P. 234

3. Improper Questions.

dity of proposed legislation,
propounded by the governor as to
Rxmstitutionality of a proposed legislative
[foot introduced and which may never be
J, are premature. Inrc Interrogatories by
r,71 Colo. 331. 206 P. 383 (1922). See
«Proposed Amendments to Constitution &
itive & Referendum Measures, 50 Colo.
J14P. 298 (1911).
Jnder the provisions of this section, ques-
1 of the executive concerning the constitu-
lity of proposed legislation are only to be
Iwhen doubt as to the constitutional-
texpressed. In re Interrogatories by Gov-
r,71 Colo. 331,206 P. 383 (1922).
Ity of legislation no longer
When both houses of the general
>y have taken a final vote on a bill, it is
er pending legislation, and the court
dine to respond to a question as to its
tjtutkmality; nor will the court consider
question when presented at so short a
fbeforc the termination of the legislative
las to afford no opportunity for such
ation as the question requires. In re
:ﬂBfII No 416, 45 Colo. 394, 101 P. 410
rsection does not authorize the supreme
JMo answer questions propounded by the
>of representatives concerning the con-
_dity of a measure passed by that body
hich is no longer before it for considera-
ire House Resolution No. 12, 88 Colo.
3P. 960 (1931).
»«me court is not at liberty in response to
~ve inquiry to pass upon the constitu-
J of statutes. In re University Fund, 18
33 P. 415 (1893).
of executive regarding legislation
' pending. The jurisdiction conferred
me constitution upon this court to answer
tovc and legislative questions, is extraor-
T the construction of statutes is within
’jurisdiction of the courts. One of
common subjects of judicial consid-
*js the construction of legislative acts as
[ fr indue course of litigation. If we
extend the extraordinary ex parte
of this court to executive ques-
oiving the construction of legislative
fcWould be a most serious innovation,
fervency would be to transfer in a

great measure the management of our state
institutions from the executive to the judicial
department of the government. In re
Penitentiary Comm'rs, 19 Colo. -109, 35 P. 915
(1894).

Questions referring to statutes of long stand-
ing, and requiring tire determination of the
right and duty of certain officials, are not to be
determined ex parte. In re Interrogatories of
House. 62 Colo. 188. 162 P. 1144(1916).

The duty of the court in responding to legis-
lative questions is limited to those which relate
to proposed legislation. Completed legislation
is not a subject of legislative inquiry. It is not
within the province of the court to advise the
general assembly as to whether existing legis-
lation upon any subject satisfies the require-
ments of the constitution. All departments of
government are of equal dignity. Neither can
declare that another has not performed a duty
imposed by the constitution. In re Senate
Resolution No. 4. 54 Colo. 262. 130 P. 333
(1913).

Questions relating to desirability or policy of
proposed legislation cannot be propounded. In
rc Senate Resolution. 12 Colo. 466, 21 P. 478
(1889).

Complex question of constitutional and statu-
tory construction. In order to answer questions
propounded by the governor the court would
be obliged to construe at least three sections of
the constitution and at least four sections of
statutes. It appeared that there was a conflict
between the specified constitutional provi-
sions themselves as well as between the consti-
tutional and statutory provisions, and a pos-
sible conflict between the statutory provisions,
presenting a most difficult problem of consti-
tutional and statutory construction requiring
exhaustive research and most careful consid-
eration. fhe questions propounded by the gov-
ernor might all be the subject of litigation ir.
which the parties to be affected will be
afforded ample opportunity of presenting their
causes, and then, and not until then, would it
be the court’s duty, on requested review, to
give these important constitutional and statu-
tory questions its exhaustive research and
study. In re Interrogatories by the Governor.
126 Colo. 48,245 P.2d 1173(1952).

The supreme court should not prejudge
involved legal problems and fundamental con-
stitutional interpretations in ex parte proceed-
ings, it being the policy of the supreme court to
accommodate the general assembly only in
such cases as are clear and where no prejudice
will lesult to anyone in the future. Inre Inter-
rogatories Propounded by Senate, 131 Colo.
389,281 P.2d 1013(1955).

As a general proposition the supreme court
seriously doubts the wisdom of prejudging
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Governor and
(1969)

the Legislature or the
Council. Opinion of the Justices
109 NH 366, 252 A2d 429.

3. —Private individuals

Advisory opinions of the Supreme Court
cannot be given on the petition of private

individuals. State v. Harvey (1965) 106
NH 446, 213 A2d 428.

It has been denied consistently that
there is any right in courts to give
advisory opinions to private litigants.
Piper v. Town of Meredith (1969) 109
NH 328, 251 A2d 328.

4. — Legislature
This article authorizes the legislature,

as well as the governor and council, to
require the advice of the justices upon
important legal questions pending in the
body entitled to the advice, and awaiting
the consideration and action of that body
in the course of its legislative or executive
duty. Opinion of the Justices (1906) 73
NH 625, 63 A 505, 6 Ann. Cas. 689.

Under this article either the House or
the Senate has independent authority to
request advisory opinions, and the duty of
the justices to return their answers does
not depend upon consent or approval of
the other branch, whose request that no
answer be returned may be disregarded.
Opinion of the Justices (1959) 102 NH 80,
150 A2d 813.

A question of law necessary to be
determined by one branch of the legis-
lature in the performance of its duties

furnishes the basis for a proper request to
the court for its opinion. Opinion of the
Court (1881) 60 NH 585.

The reasons of one branch of the legis-
lature for refusing to concur in the request
of the other for theopinion of the
justices are not subject to judicial scrutiny.
Opinion of the Justices (1959) 102 NH
80, 150 A2d 813.

The fact that no suit can be maintained
against the state affords the legislature a
proper occasion for requiring the advice
of the justices as to the validity of a
contract entered into on behalf of the
state by the governor, with the advice and
consent of the council.Opinion of the
Justices (1903) 72 NH 601, 54 A 950.

The justices will give an opinion on an
inquiry propounded to them by the
legislature concerning the power of the

legislature to convene itself without
approval of the governor and council,
even though the legislative session has

ended, since such an opinion might be of

benefit to future legislatures. Opinion of
the Justices (1944) 93 NH 474, 37 A2
478.

Questions propounded to thr. justices by
the house of representative? which do not
directly involve the powers and duties of
that body do not require an answer by
the justices. Opinion of the Justices (1949)
95 NH 557, 66 A2d 76; Opinion of the
Justices (1892) 67 NH 600, 43 A 1074.

5. —Governor and council

An advisory opinion may be sought
where the powers of the governor and
council are in question. Opinion of the
Justices (1959) 102 NH 183. 152 A2d 870.

A request for an opinion by the
governor and council is proper where the
question propounded relates to action

awaiting the consideration of the governor
and council in the course of their execu-
tive duties. Opinion of the Justices (1950)
96 NH 517, 83 A2d 738; Opinion of the
Justices (1908) 74 NH 606, 68 A 873.

Questions concerning the executive
duties of the governor and council are
proper subjects upon which to base a
request for an opinion of the justices
since such opinion would assist the gov-
ernor and council in the performance of
the duties legally imposed upon them by
statute. Opinion of the Justices (1949)
96 NH 513, 68 A2d 859.

The governor and council may properly
reouest the opinion of the justices on the
validity of a statute which provides for
re-organization plan of the state govern-
ment where it is necessary that the
validity of the statute be determined
so that the governor will know whether
or not to call the legislature into special
session and submit to them such a plan.
Opinion of the Justices (1950) 96 NH
517, 83 A2d 738.

Under a statute which imposes upon the
governor the duty to provide by contract
for railroad transportation of certain
public officers, if the governor is in doubt
as to what public officers are included
in the meaning of the statute he. with

advice and consent of the council, may
require the opinion of the justices on
the question. Opinion of the Justices

(1908) 74 NH 606, 68 A 873.

While it is the duty of the justices,
when requested by the governor and
council, to give their opinions upon im-
portant questions of law and upon solemn
occasions, it first must appear to the
justices that their answer to any question
so presented will be of assistance to the



