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POSITION PAPER
ON

HOUSE BILL NO. 521

"An Act relating to open containers of alcoholic beverages in
motor vehicles."”

The intent of this bill is to assist in lowering the alcohol
related traffic accidents and fatalities by prohibiting
operators of motor vehicles from consuming alcoholic beverages

while driving.
Analysis

Expert testimony at the Presidential Commission on Drunk
Driving, Governor’s Task Force on Drunk Driving, and the
Anchorage Mayor’s Drunk Driving Advisory Committee.a feu years
ago, indicated a strong need for this legislation. The
testimony shows a strong relationship between consumption of
alcohol and accidents. The act of operating a motor vehicle
requires individuals to be free of other activities that may
take auay from their concentration. Furthermore, consumption
of alcohol, a central nervous system depressant drug, often
interferes with brain functions required to make
special/peripheral judgements while driving.

This statute would bring state law in line with many local
ordinances. In Alaska, many roads and highways traverse
districts with local jurisdictions as well as state
enforcement areas. House Bill 521 is needed for continuous

and uniform enforcement.

The statute would give authority for action prior to a driver

obtaining the minimum legal limit blood alcohol level. Under
a variety of conditions, individuals may become less
functional drivers yet not have reached a blood alcohol level
of .10 ratio. This statute, with probable cause, allows
authorities to take preventive enforcement actions.

Nineteen other states have open container statutes. Other
states have more restrictive laws such as "in and about an
automobile.” Uhen consideration is given to Alaskans* rate of

alcohol consumption, alcohol related fatalities, and attitude
regarding alcohol abuse, this statute becomes very necessary.

Recommendat ion

The Department is impressed with public testimony in favor of
this concept, the Presidential Commission Report’?
recommendation, and the action of other states in this regard,
and accordingly is supportive of HB 521.

1
ht
Myra M. Munson, Commissioner
314

ANTlattheu C. Felix, Coordinator
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This bill makes it an infraction for a Rersonto drive a motor vehicle
while there is an open container ofalcoholi¢ beverages in the
passenger compartment, The basic purpose of the legislation is to
discourage drinking while driving.

Nat|onall¥]* the ma or|ty of serious and fatal accidents are connected
with alcohol use by the” driver. This measure will provide law
enforcement offlcers with an additional deterrent to address this
ﬁlrc]ghlem| although effective enforcement on a constant hasis may prove

This, bill rowdes that a g rso |sdeemed to have consented to a .
Prehmmary breath test (PBT) if hed r|ves W|t an open container in
he vehicle. |.i LisliS V| St.sL | e> 711 375 (Ct. Eg 1986) the
court of appeals held that a PBT resul oul not be used to he
officer decide Whether to arrest a supject; the officer already has to
b have Probable cause to arrest before he can require the driver” to take

a preliminary breath test. The bill* as p-esently drafted* 'loes not
a address this™ issue.

At The Department of Public Safety supports this legislation.
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March 1, 1988

Rep. Fran Ulmer, Chairwoman
House State Affairs Committee

P.0. Box V
Juneau, AK 99811

Dear Chairwoman Ulmer:

I understand that two bills regarding alcohol will be considered in House
State Affairs Committee on Friday, March 4. The Alaska Council supports both
pieces of legislation and asks that the following comments be read into the
record at that time, if at all possible.

HB 500:

The Alaska Council on Prevention of Alcohol and Drug Abuse supports HB 500
whicn relate!” to membership on the Alcoholic Beverage Control Board. Public
awareness of the severity of alcohol abuse in Alaska is increasing and this
bill will help continue that process. The Alaska Council 1is encouraged by the
proposed changes which would require that one member of the board be
knowledgeable I,F alcohol and substance abuse problems. The presence of a
substance abuse professional on the ABC Board would be a responsible step
toward increasing awareness of the effects of alcohol on individuals and
communities.

The Alcoholic Beverage Control Board"s decisions impact the health and well
being of the citizens of Alaska. The Alaska Council feels that informed,
responsible decision making at the state level 1is crucial to alcohol preven—
tion efforts. Passage of HB 500 will send a positive message that legislators
recognize the need for continued awareness of the problems associated with
alcohol use and abuse.

HB 521:

The Alaska Council supports HB 521, relating to open containers of alcoholic
beverages in motor vehicles. Drinking and driving are a dangerous, often
fatal, combination which should be strongly discouraged.

7521 OLD SEWARD HWY., SUTEA ANCHORAGE. ALASKA 99518 (907)349*6602
AUnited Way Agency



March 1, 1988

Page Two

In 1917, 58 traffic accidents resulted in 69 alcohol-related deaths in Alaska.
Youth under age 21 accounted for 14 percent of these driving fatalities even
though this same age group only holds 7.1 percent of the drivers licenses.
Measures, such as enacting HB 521, need to be taken to reduce the number of
lives that are lost each year in alcohol-related accidents.

The Alaska Council hopes that the House State Affairs Committee will act
favorably on HB 521 and take this opportunity to help protect the lives of

Alaskans.

Thank you, Chairwoman Ulmer, for sponsoring HB 500 and hearing other bills in
House State Affairs Committee which support prevention of alcohol and drug
abuse in our state.

Sincerely,

Bette O"Moor
Executive Director

cc: Rep. Steve Frank



February 29, 1988

Representative Fran Ulmer
Chairman, House State Affairs Committee

Alaska State legislature

P.0. Box V
Juneau, Alaska 99811

Dear Representative Ulmer:

The abuse of alcohol and the result! ig tragedies associated with this
abuse are a primary concern to the Fairhinks Native Association. Among
the perils related to alcohol abuse are those which happen due to drunk

driving.

FNA is aware of Representative Steve Frank®s proposed '"Open Container
Lawll, HB 521. In our continuing work towards eliminating alcoholism we do
support HB 521. r"A sees this as an important .step towards curbing drunk
driving and the rtlated deaths, accidents and other tragedies.

We hope you will support this bill in the interest of Alaska“"s
efforts to combat drunk driving and alcohol atuse.

Sincerely,

Samuel S. Demientieff
Acting Executive Director

cc: Representative Steve Frank

ADMINISTRATION/ACCOUNTING COMMUNITY SERVICES ALCOHOL AND DRUG ABUSE SERVICES

452-1648 or 456-5151 452-1648 Drop-In Center
JOHNSON O*MALLEY Counseling Services 456-7948

EDUCATIONAL PROGRAM 452-1648 Director out Patient Services
=aakiznaya center" Child Wel/are 452-1648 Ext. 15 456-1041
451-6201 or 451-6211 452-1648 RCAOA Detox Cent ,r 456-1101
BUSINESS AND MANPOWER Family Focus 456-1053 Fairbanks Alcohol Safety

DEVELOPMENT 452-5802 RCAOA Treatment Center Action Program

452-1648 Small Business Assistance 456-1045 452-6144
WOMEN*S EDUCATION PROGRAM 451-8466 RCAOA Hallway House Youth Drug Abuse Prevention

451-8592 452-8761 452-5085

Substance Abuse Regional Counselor Training Program
452-7045
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MOTHERS AGAINSTDRUNK DRIVERS

Fairbanks Northern Lights Chapter

P.O. Box 1167
Fairbanks, Alaska 99707-1167
(907) 456-3964

March 3, 1988

Rep. Frances Ulmer, Chairman
House State Affairs Committee
P.0. Box V

Juneau, Alaska 99811

Dear Rep. Ulmer,

The Fairbanks Northern Lights Chapter of Mothers Against Drunk Driving
strongly supports passage of HB 521, the Open Container Bill.

MADD"s stand against drinking and driving is well known. Drinking
while driving is a doubly dangerous activity. It not only contributes to a
higher blood alcohol level, but is a distraction from the serious business of
safely operating a motor vehicle.

We constantly read vehicle crash reports wherein the inves%igating officer
has inserted comments such as, "numerous empty beer cans were observed in the
vehiclel, or "strong odor of an alcoholic beverage was apparent in the vehicle”".
Beer cans or liquor bottles are found stuffed under seats, or close by vehicles
at crash sites, where they have obviously been tossed out after a crash.
Partially empty six packs are common currency in vehcile crash reports.

The only safe place for alcohol in a motor vehicle is in a sealed con—
tainer, or mixed in the tank with gasoline. Please give an assist to safety on
the highways, airways and waterways of Alaska by passing out HB 521 with a “do-
pass" endorsement from the House State Affairs Committee.

We ask that you share these comments with other committee members.

Sincerely yours,

Barbara Gaston, President
Fairbanks Northern Lights
Chapter MADD

cc: Rep. Steve Frank, Prime Sponsor HB 521



MATLING ADDRESS: (07) 258-MADD
733 West 4th Avenue, Box 821
Anchorage, AK 99501

March 1, 1988
Rep. Steve Frank
P.0. Box V
Juneau, AK 99811

Dear Rep. Frank,

ANCHORAGE . ALASKA
CHAPTER

BUSINESS ADDRESS
733 West 4th Avenue. Suite 304
Anchorage, AK 99501

On behalf of the Anchorage Chapter of Mothers Against
Drunk Driving, |1 would like to endorse House Bill If521.
This bill regarding open containers of alcoholic bev—

erages in automobiles 1is long ov"rdue

in Alaska. There

are very few states iIn our country that have not passed
similar legislation. This bill would give the message

to the citizens, especially the teenagers,

of this state

that the legislature i1s committed to eliminating the

drunk driving problem in Alaska.
passing this bill into law.

Sincerely, , \

gadM CL &

Barbara B. Mills, President
Anchorage Chapter MADD

MODIFYING
ATTITUDES
TOWARDS

I wish you the best in

DRIVING AND

DRINKING



farl ®&F ...
i POOCHv. STATEOP | fa
THU  W®RCEILAINO! RS

LEAS ATMVE AFFAIRS ACENCY

LEGISLATIVE REFERENCE LIBRARY
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Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save.space copies of minutes

have not been left in the files. _
Mary Van Nimwegen
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Date referred: 3/7/88 FURTHER REFERRALS:

paTe: [VJUTCK |7,

The Judiciary Committee has considered HB 521

"An Act relatelg to open containers of alcoholic beverages in motor
vehicles. 1

RECOMMENDS:
[ replace with CS |'ﬂb82-*\ )
[ ] attached amendment(s)
[XSf'do pass
[ 1 do not pass

[ ] the same title
[ 1 a new title

[ 1 no recommendation
[ 1 individual recommendations
[ 1

additional referral to the Committee
ADOPTS: ] letter of intent
ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact [ ] same as previous fiscal note
[ ] zero fiscal note published
[ 1 zero with analysis [ same as previous zero fiscal
note published 31 1§%

SIGNING OTHER RECOMMENDATIONS:
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Original sponsors: Frank, Miller,
Koponen, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE j
CS FOR HOUSE BILL NO. 521 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: MAn Act relating to open containers of alcoholic
beverages in motor vehicles."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.35 is amended by adding a new section to article 2
to read:

Sec. 28.35.029. OPEN CONTAINER. (@ A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
In the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other recep—
tacle containing an alcoholic beverage in the trunk of a motor vehicle
or, 1f the open bottle, can, or other receptacle i1s enclosed within
another container,

(1) behind the last upright seat in a motor home, station
wagon, hatchback, or similar trunkless vehicle; or

(2) on a motor-driven cycle.

(c) In this section

(1) "alcoholic beverage"™ has the meaning given in AS 04.-
21.080(b);

(2) "motor vehicle™ means a vehicle for which a driver’s
license is required;

(3 "open"™ 1includes having a broken seal;

(@) "passenger compartment™ means the area normally

-1- CSHB 521 (Jud)



occupied by the driver and passengers and includes a utility or glove
compartment accessible to the driver or a passenger while the motor
vehicle 1i1s being operated.

(d) A person who violates (a) of this section is guilty of
infraction.

* Sec. 2. AS 28.35.031(b) 1is amended to read:

(b) A person who operates or drives a motor vehicle 1in this
state or who operates an aircraft or watercraft shall be considered tc
have given consent to a preliminary breath test for the purpose of
determining the alcoholic content of the person®s blood or breath. A
law enforcement officer may administer a preliminary breath test at:
the scene of the 1incident if the officer has reasonable grounds tc
believe that a person®s ability to operate a motor vehicle, aircraft,
or watercraft is impaired by the ingestion of alcoholic beverages anc
that the person

(1) was operating or driving a motor vehicle, aircraft, or
watercraft that is involved in an accident; [OR]
(@) committed a moving traffic violation or unlawfully
operated an aircraft or watercraft; in this paragraph, "unlawfully >
means in violation of any federal, state, or municipal statute, regu—
lation or ordinance, except for violations that do not provide reason
to believe that the operator®s ability to operate the aircraft or
watercraft was 1impaired by the ingestion of alcoholic beverages; or

(3) was operating or driving a motor vehicle in violation of

AS 28.35.029(a).

CSHB 521 (Jud) S2-



Offered in the HOUSE

TO HB 521

Page 1, line 19, after

Insert "(1)"

Page 1, line 20, after

Insert or

"container,":

"vehicle":

By Gruenberg

2 j behind the -driverlS seet-ofja motor-driven cycle”

3/17/88



Alaska gotate legislature

STEVE FRANK L
. DISTRICT 20A While in (J)L)l(nnau
Finance Committee Juneau, AEiska 99811

1125 Sunset Drive
Fairbanks, Alaska 99701

p'outfe of &epregentatibet

TO: Representative John Sund, Chairman
House- Judiciary Committee

FROM: Representative Stew/fe Frank

RE: House Bill 521 -/(/An Act relating to open
containers of alcoholic beverages in motor
vehicles"

DATE: March 7, 1988

I have introduced House Bill 521 which would make it
illegal to carry open containers of alcoholic beverages in the
passenger compartment of a motor vehiclec A person in
violation would be guilty of an infraction, which is
punishable by a fine of up to $300.

Alaska Administrative Code 13 02 545 prohibits drinking
while driving; however, no statute or regulation exists
prohibiting having an open container of alcohol in a vehicle.
Therefore, the existing regulation cannot be enforced unless
an officer actually sees the driver of a vehicle consuming an
alcoholic beverage.

HB 521 passed the House State Affairs Committee on Friday
March 5 with the four members present signing ™"do pass.” |
would appreciate your scheduling a hearing on the bill in the
House Judiciary Committee at your earliest convenience.

Thank you very much for your consideration.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM Marth 4, 1988
SUBJECT: Sectional analysis - HB 52.1
TO: Representative Steve Frank
FROM: Michael F. Ford A

Legislative Counsel

The following 1s a sectional analysis of HB 521:

Section 1 - Prohibits a person from driving on a highway or
vehicular way with an open alcoholic beverage except when
the open beverage 1is in the trunk, or enclosed within
another container behind the last seat in a trunkless
vehicle. Establishes the penalty for violating the law as
an infraction.

Section 2 - Adds violation of the open container law to
those offenses for which a person is considered to have
given consent for a preliminary breath test.

MFF:-bb
wkb3/7075



STEVE FRANK

_ DISTRICT 20A P
Finance Committee Juneau,
1584

1125 Sunset Drive
Fairbanks, Alaska 99701

Jyouz of &eprefentatibe$

TO: House Judiciary Committee
FROM: Rep. Steve Frank 7/ -
RE: penalties for v:clarion of local ordinances

regarding open containers

DATE: March 16, 1988

The following 1iInformation was obtained from the House
Research Agency regarding local penalties for open container
violations in some Alaskan communities.

Anchorage - violation 1is considered a misdemeanor, you
lose 2 points from your drivers license, and the maximum fine
is $50.

Nome - violation is considered a misdemeanor, and you can
receive a maximum Ffine of $500 or a jail term of up to one
year.

Juneau - violation 1is considered an infraction, the
maximum Fine is $300, and a court appearance is mandatory.

Fairbanks - violation is considered an infraction and a
court appearance 1is mandatory.

Seward - violation 1is punishab.1; by a maximum TFfine of
$50.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEA\RCH AGENCY

P.O. Box Y, State Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

March 4, 1988

MEMORANDUM

TO: Representative Steve Frank
ATTN: Teresa Sager-Stancliff
FROM: Patricia Brawley

Legislative Analyst

RE: Open Container Laws in Other States and Alaska Communities
Research Request 88.200

You asked this agency to provide the names of states with laws prohibiting
possession of open containers of alcoholic beverages in vehicles. You also
wished to know which Alaska communities have ordinances prohibiting the
same. Because of increased national awareness of public health and safety
problems associated with dr. .king and driving, more stringent legislation
is the trend throughout the country. The attached information, updated to
January 1988, from the Natio. al Highway Traffic Safety Administration’s,
Digest of State Alcohol--Highway Safety Related Legislation, shows which
states currently prohibit the possession of open containers in vehicles, as
well as which states have laws prohibiting consumption of alcoholic
beverages in motor vehicles.

State Laws

These states are California, Hawaii, lowa, Kansas, Michigan,
Minnesota, Montana, North Dakota, Oklahoma, Oregon, South Carolina, Utah,
Washington, and Wisconsin.

rtTINrTOEArAVALr4R? A s Mt 1 42390 A 3lEssd+end™ A A O T 3S~Ampf4<ms®-consumption being
implicitly prohibited in the absence of an open container.



Page

<y passenger or driver--of alcoholic
beverages withiu a motor vehicle. These states are Arkansas, Colorado,
Kentucky, Nebraska, New Hampshire (possession 1is prohibited for persons
under 20, unless accompanied by a parent or guardian), New Jersey, New
York, Ohio, Virginia, and West Virginia.

do prohibit the consumption of alcoholic beverages by drivers: Arizona,
Massachusetts, Nevada, Pennsylvania, Rhode Island, Texas (sentence for DWI
may be more severe if an open container 1is present at offence), and
Vermont.

AlasJcs-x-one£3>F fourteen-states-which- currentdyr®wiVe®n6i2statutes

paaQtr«rion~~orwtransportation-of-H>pen-~containers~-or~tbe
consurapt4 on«*"0 A *a 1"CohoTk>-"beveragesws n*jnotor«”vehicles. Other states
include Alabama, Connecticut, Delaware, Florida, Georgia, Indiana,
Louisiana, Maine, Mississippi, Missouri, New Mexico, Tennessee, and
Wyoming. Alabama, Mississippi, and New Mexico are also currently
considering legislation addressing these issues.

Alaska"CommunityvOrdinances

Aprg8AN.fairi)3nkEMNomer~nfeward?rhave”ordinances®which”peGIfiQr11"-
»n«btSMthK”ADossess. 1l ori-lor3transDor.tation Pof open- containers'"~oT”a*lroholW
i>everages«cin motoHivehicles. Other communities--including Juneau, Cordova,

and Petersburg--prohibit® the possession of open containers in public
places, and consider motor vehicles to be "public places."” Some
communities, however--including Ketchikan, Kodiak, and Barrow--prohibit
possession of open containers in public places, but do not consider motor
vehicles to be "public places." Thus, local ordinances and enforcement
vary widely.

I hope this information is useful to you. Please contact me if you have
any questions.

Attachment



STATE

AL
AK
AZ
AR
CA
(00
CT
DE
DC
FL
GA
HI
1D

IN
1A
KS
KY
LA
ME
MD
MA
Ml
MN
MS
MO
MT
NE
NV
NH
NJ
NM
NY
NC
ND
OH
0K
OR
PA
PR
R1
SC
SD
TN
TX

I1legal
Per Se
(BAC
Level)

.10
.10
.10
.10
.10
.15
.10
.10
.10
.10
.12
.10
.10
.10
.10
.10
.10
0.10
0.10

OO OO0 O OO OO O0ODO0OO0O OO0 OO

.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.08
.10

0.10

0.10

(el elelelelNeNeNoNe oo NoNoeNoNoNoNe)

ANALYSIS BY STATES — HIGH-INTBRBST LEGISLATION
TABLE 2

Pre—
sumptive
(BAC
level)

.08,.139,13

0.10
>.07,.106

0.10
0.10
0.10

In Vehicle
Prohibitions
Open Anti-
Con—

tainer!
X3
x*
X X
X
X

X X

X

X

X X

X X

X

X14 X3

X3

X X

X X

X X

X
X3
X*
X
X

X14 X14.3

X X
X

X X

X X
X3
X3

X X«

X
X3_

Consump —
tion Law

Dram
Shop
Law2

Statute
Statute
Statute
No
Statute”
Statute
Statute8
No
Case Law
Statute!!
Possible?
Case Law
Statute
Statute8
Statute
Statute
No
Case Law
Possiblel2
Statutes8
No
Case Lai/
Statute
Statute
Statute
Statute!”
Statute
No
No
Statute
Statute
Statute
Statute
Statute
Statute
Statute
Case Law
Statute
Statute
No
Statute
Possible?
No
Statute

. Statute2!

Legal
Purch/
Sale
for Ale
Bev
21
21
21
21
21
21
21
21
2110
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
18
21
21
2123
21
21

6th Edition



TABLK 2 (continued)

I1legal Pre— In Vehicle Legal
STATE Per Se sumptive Prohibitions Dram Purch/
(BAC (BAC Open Anti- Shop Sale
Level) Level) Con— Consump- Law2 for Ale
tainer! tion Law Bev
ut 0.08 — X X Statute 21
VT 0.10 0.10 X8 Statute 2118
VA 0.10 =10 X4 No 21
WA 0.10 - X X Case Law®4&10 21
Wv 0.10 0.1020 X No 21
Wi 0.10 — X X Statuteb 21
WY _ 0.10 . Statute22 19
TOTAL .08 - 2 >.08 - 1 19 34 Case 18-1
.10 - 41 .10 - 21 Law - 6 19-1
12 -1 ,10 prima Statute 21 - 50
15 - 1 facie - 7 - 33
Other - 5 Possible
Case Law

*Laws prohibiting the possession of an open container of an
alcoholic beverage in the passenger compartment of a motor vehicle.
2Ten (10) States do not have dram shop liability.
NApplies to drivers only.
~Possible.
5Applies only to the actions of intoxicated minors; previous case law

as to other types of dram shop actions has been specifically abrogated
by legislation.
6The lower of the two numbers is driving while impaired; the
higher is driving while under the influence.
7Possible case law.
8This state has a statute that places a monetary limit on the
amount of damages that can be awarded in dram shop liability
actions.
9RAC 1level or levels which indicated prima facie evidence.
1= Persons who were 18 before 9/30/86, may continue to purchase
beer and light wine (14% alcohol or less).
“Applies only to the actions of intoxicated minors or persons
known to be habitually addicted to alcohol.

6th Edition



ANALYSIS BY ,STATES — HIGH-INTSHKST LEGISLATION

TABLB 2 (continued)

"Possible case law based upon the actions of minors.
I13The lower of the two numbers is prima facie evidence
of driving while under the influence; the higher 1is
prima facie evidence of driving while intoxicated.
I*Limited application.
IScause of action limited to licensees who have been convicted of
selling alcoholic beverages either to minors or to intoxicated individuals.
3"The statute applies specifically to the actions of intoxicated minors,
but the law does not foreclose developing case law as to other types
of dram shop actions.
I?Not less than 0.08 constitutes being under the influence of
intoxicating liquor.
18persons who were 18 as of 6/30/86 may continue to purchase
alcoholic beverages.
I"Applies only to the actions of (1) intoxicated minors and/or (2)
adults who have lost their will to stop drinking.
20This state has both prima facie and presumptive evidence laws
with BAC levels of 0.10.
21statutory law has limited dram shop actions.
22Liability limited only to the actions of persons who are under 19 years old.
23until 4/1/88, persons who are at least 19 years of age can purchase 3.2f

beer.

6th Edition
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It. App.

§ 28.35.031 Motor Vehicles § 28.35.031

Op. No. 687 (File Nos. A-1392, A-1413),

No. 585 (File No. A-1028), 713 P.2d 1220

P.2d (1987). (1986); M orris v. State, CL App. Op. No.

Stated in Kavorkian v. Tommy’s Elbow 694 (File No. A-1666), P.2d (1987);
Room, Inc., Sup. Ct. Op. No. 2906 (File Brown v. State, Ct. App. Op.No. 714 (File
Nos. S-62, S-79), 694 P.2d 160 (1985) No. A-1715), P 2d (1987); Clark v.

Cited in EfTenbeck v. State, Ct. App State, CL App. Op. No. 716 (File No
Op.No.479 (File No.A-597),700 P.2d 811 A-1840), P24 (1987).

(1985); Anderson v. State, CL App. Op.

Sec. 28.35.031. Implied consent (a) A person who operates or
drives a motor vehicle in this state or who operates an aircraft as
defined in AS 28.35.030(g)(1) or who operates a watercraft as defined
in AS 28.35.030(g)(2) shall be considered to have given consenttp a
chemical test or tests ofthe per 's breath for the purpose of deter-
mining the alcoholic content ofthe person’s blood or breath if law fully
arrested for an offense arising outofacts alleged to have been commiit-
ted while the person was operating or driving a motor vehicle or oper-
ating an aircraft or a watercraft while intoxicated. The test or tests
shall be administered at the direction ofa law enforcementofficer who
has reasonable grounds to believe that the person was operating or
driving amotor vehicle or operating an aircraft or a watercraftin this
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates am aircraft or watercraft shall be considered to have
given consentto apreliminary breath testfor the purpose ofdetermin-
ing the alcoholic contentofthe person'sblood or breath. A law enforce-
mentofficer may administer a preliminary breath test at the scene of
the incident if the officer has reasonable grounds to believe that a
person’s ahility to operate a motor vehicle, aircraft, or watercraft is
impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft
that is involved in an accident; or

(2) committed a moving traffic violation or unlawfully operated an
aircraft orwatercraft; in this paragraph, "unlawfully” means in viola-
tion of any federal, state, or municipal statute, regulation or ordi-
nance, except for violations that do not provide reason to believe that
the operator's ahility to operate the aircraft or watercraft was im-
paired by the ingestion of alcoholic beverages.

(c) Before administering a preliminary breath test under (b) ofthis
section, the officer shall advise the person that refusal may be used
against the person in a civil or criminal action arising out of the
incident and that refusal is an infraction. If the person refuses to
submit to the test, the test shall not be administered.

(d) The resultofthe testunder (b) ofthis section may be used by the
law enforcement officer to determine whether the driver or operator
should be arrested.

(e) Refusalto submitto a preliminary breath testatthe requestofa
law enforcement officer is an infraction.



§ 28.35.031
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§ 28.35.031

(0 If a driver or operator is arrested, the provisions of (a) of this
section apply. The preliminary breath testauthorized in this section is
in addition to any tests authorized under (a) of this section. (§ 1ch 83
SLA 1969; am § 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am
§ 16 ch 77 SLA 1983; am 8§ 1 — 4 ch 76 SLA 1985)

Revisor’s notes. — The last clause of
(b)(2) of this section was enacted as AS
28.35.031(g). Reorganized in 1985

Effect of amendments. — The 1985
amendment in subsection (b) inserted "or
who operates an aircraft or watercraft" in
the first sentence, inserted "aircraft, or
w atercraft” in the second sentence, in
paragraph (1) inserted "operating or" and

NOTE? TO

Section constitutional. — The porta-
ble breath test authorized by this section
does not constitute an unreasonable
search under the fourth amendm entto the
United States Constitution. Leslie V.
State, Ct. App. Op. No. 570 (File No
A-865), 711 P.2d 575 (1986).

The imposition of criminal penalties
upon a motorist for his peaceful refusal to
subm itto a breath testdoes notviolate his
right to equal protection uni.Kr the law.
Bu' tt v. M unicipality of Anchorage,
63-. F Supp. 1029 (O. Alaska 1986)

The implied consent statute clearly
serves a legitim ate state interest. Al
drivers law fully stopped are treated
equally, and, from the perspective of the
fourth and fourteenth amendments, those
drivers are treated no differently from
other sorts of persons suspected of com -
m itting crim inal acts. Burnett v. M unici-
pality of Anchorage, 806 F.2d 1447 (9th
Cir. 1986).

Legislative intent — In the im plied
consent statutes, the legislature has gone
to great lengths to avoid authorizing the
police to 'ake blood alcohol tests forcibly
from defendants charged w ith driving
w hile intoxicated; the legislature has, in-
stead, provided extremely strong incen -
tives to a defendant to take a breath test
for blood alcohol by providing criminal
penalties. Bass v. M unicipality of Anchor-
age, Ct. App. Op. No.429 (File No. A-273),
692 P.2d 961 (1984).

Consent to breathalyzer test, etc.

Justas a driver's failure to cooperate ir.
the search conducted by means of a
breathalyzer test is no impediment to the

classification ofthe proceeding as a search
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"aircraft, or watercraft,”and in paragraph
(2) added the language beginning "or un -
law fully operated”; and in subsections (d)
and (f) inserted "or operator.”

O pinions of attorney general. — The
Intoximeter 3000, an infrared alcohol
breath test apparatus, is a "chemical test"”
under this section. 1984 Op. A tt'y Gen.
N o 01.

ECISIONS

incident to arrest, the absence of coopera-
tion is no bar to the characterization of
the taking of breath as a consent search
for which consent has already been sup-
plied by the act of driving on A laska
roads. Burnett v. M unicipality of Anchor-
age, 634 F. Supp. 1029 (D. Alaska 1986)

Request for counsel before breatha-
lyzer test. — D istrict courtjudge's find-
ing that defendant, convicted of driving
w hile intoxicated under municipal code,
did notrequestcounsel prior to taking the
breathalyzer exam ination where he never
asked to speak to an attorney but asked
w hether he might need an attorney, with
testim ony supporting the conclusion that
he wondered if he needed an attorney in
order to make bail, notbecause he wanted

advice aboutsubmitting to a breathalyzer
exam was not clearly erroneous, and su-
perior court judge should not have re-
versed the conviction. A nchorage '
Erickson Ct. App. Op. No. 417 (File No
A-512), 690 P.2d 20 (1984)

Rightto counsel before breathalyzer
test.

See note to AS 28.35.030 wunder this
catchline. Van W ormer v. State, Ct. App

Op.No. 473 (File No. A-320), 699 P.2d 895
(1985)

Use of search w arrant

Im plied Consent Sm tutes in effect at
the time of the arrests of defendants in
1980 und 1981 precluded the admission
into evidence of chemical sobriety test re-
sults obtained pursuant to a search war-
rant after the arrestees had refused to
take such a test. Pena v. State. Sup. Ct.
O p No 2851 (File Nos. 6174, 7052), 684
P.2d 864 (1984)



§ 28.35.031
(f)
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If a driver or operator is arrested, the provisions of (a) of this

section apply. The preliminary breath testauthorized in this section is
in addition to any tests authorized under (a) ofthis section. (§ 1 ch 83
SLA 1969; am § 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am
§ 16 ch 77 SLA 1983; am 8 1 — 4 ch 76 SLA 1985)

Revisor’s notes. — The last clause of "aircraft, or watercraft,” and in paragraph
(b)(2) of this section was enacted as AS (2) added the language beginning "or un -
28.35.031(g). Reorganized in 1985. law fully operated”; and in subsections (d)

E ffect of amendm ents — The 1985 and (0 inserted "or operator.”
amendment in subsection (b) inserted "or O pinions of attorney general. — The
who operates an aircraft or w atercraft” in Intoximeter 3000, an infrared alcohol
the first sentence, inserted "aircraft, or breath testapparatus, is a "chem ical test”
w atercraft” in the second sentence, in under this section. 1984 Op. A tt'y Gen.
paragraph (1) inserted "operating or"” and N o 01.

noTes To DECISIONS

Section constitutional. — The porta- incident to arrest, the absence ofcoopera-
ble breath test authorized by this section tion is no bar to the characterization of
does not constitute an unreasonable the taking of breath as a consent search
search under the fourth amendmentto the for which consent has already been sup-
United States Constitution. Leslie V. plied by the act of driving on A laska
State, Ct. App. Op. No. 570 (File No. roads. Burnett v. M unicipality of Anchor-
A-866), 711 P.2d 575 (1986). age, 634 F. Supp. 1029 (D. Alaska 1986).

The imposition of criminal penalties Request for counsel before breatha-
upon a motorist for his peaceful refusal to lyzer test. — D istrict courtjudge’ find-
subm itto a breath testdoes notviolate his ing that defendant, convicted of driving
right to equal protection under the law. w hile intoxicated under municipal code,
Burnett v M unicipality of Anchorage, did notrequestcounsel prior to taking the
634 F Supp 1029 (D. Alaska J986). breathalyzer exam ination w here he never

The implied consent statute clearly asked to speak to an attorney but asked
serves a legitim ate state interest. Al w hether he might need an attorney, with
drivers law fully stopped are treated testim ony supporting the conclusic n that
equally, and, from the perspective of the he wondered if he needed an attorney in
fourth and fourteenth amendments, those order to make bail, notbecause he wanted
drivers are treated no differently from advice aboutsubmitting to a breathalyzer
other sorts of persons suspected of com - exam , was not clearly erroneous, and su-
m itting crim inal acts. Burnett v. M unici- perior court judge should not have re-
pality of Anchorage, 806 F.2d 1447 (9th versed the conviction. Anchorage V.
Cir. 1986). Erickson, Ct. App. Op. No. 417 (File No

Legislative intent — In the im plied A-512), 690 P.2d 20 (1984).
consent statutes, the legislature has gone Rightto counsel before breathalyzer
to great lengths to avoid authorizing the test
police to take blood alcohol tests forcibly See note to AS 28.35.030 under this
from defendants charged with driving calchline. Van W ormer v. State, Ct. App
w hile intoxicated; the legislature has, in- Op.No. 473 (File No. A-320), 699 P.2d 895
stead, provided extremely strong incen- (1985).
tives to a defendant to take a breath test Use of search w arrant
for blood alcohol by providing criminal Im plied Consent Statutes in effect at
penalties. Bass v. M unicipality of Anchor- the time of the arrests of defendants in
age, Ct. App. Op. No.429 (File No. A-273), 1980 and 1981 precluded the adm ission
692 P.2d 961 (1984). into evidence of chem ical sobriety test re-

Consent to breathalyzer test, etc. sults obtained pursuant to a search war-

Justas a driver's failure to cooperate in rant after the arrestees had refused to
the search conducted by means of a take such a test. Pena v. State, Sup. Ct.
breathalyzer test is no impedimentto the Op. No. 2851 (File Nos. 6174, 7052), 684
classification ofthe proceeding as a search P.2d 864 (1984)
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5-0828L "m
Ford
Original sponsor: Labor and Commerce 4/15/88
Committee
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 536 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: MAn Act relating to the sale, pricing, and marketing

of alcoholic beverages; and prohibiting persons fronm
being on premises involving alcoholic beverages under
certain circumstances.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 04.16.015(Ca) is amended to read:
() On premises where alcoholic beverages are sold by the drink,
a licensee or a licensee"s agent or employee may not

(1) offer or deliver, as a marketing device to the general
public, free alcoholic beverages to a patron;

(2) deliver an alcoholic beverage to a person already
possessing two or more;

(3) sell, offer to sell, or deliver [ALCOHOLIC BEVERAGES TO
A PERSON OR GROUP OF PERSONS AT A PRICE LESS THAN THE PRICE REGULARLY
CHARGED FOR THE BEVERAGES DURING THE SAME CALENDAR WEEK, EXCEPT AT
PRIVATE FUNCTIONS NOT OPEN TO THEGENERAL PUBLIC;

(4) SELL, OFFERTO SELL, OR DELIVER] anunlimitednumber of
alcoholic beverages to aperson or group of persons during aset
period of time for a fixed price;

(4) except at private functions not open to the general
public, [(5)] sell, offer to sell, or deliver a particular type or
brand of alcoholic beverage [BEVERAGES] to a person or group of per—
sons on any one calendar day

(A) at a price [PRICES] less than that [THOSE] charged

-1- CSHB 536 (Jud)
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CSHB

the general public on that day; or
(B) during only part of the hours that the licensed
premises are open during that day [, EXCEPT AT PRIVATE FUNCTIONS

NOT OPEN TO THE GENERAL PUBLIC];

() [6)] encourage or permit an organized game or contest
on the licensed premises that involves drinking alcoholic beverages or
the awarding of alcoholic beverages as prizes.

Sec. 2. AS 04.16.015(c) is amended to read:

(c) This section may not be construed as prohibiting a licensee
or a licensee®"s agent or employee from

(1) offering free food or entertainment at any time £

(2) [, FROM] serving wine by the bottle or carafe or beer
by the pitcher with or without meals_*

3) [, OR FROM] including an alcoholic beverage as part of
a meal package; or

4) increasing prices during times when entertainment is
provided; in this paragraph, "entertainment" means a live performance,
or a television broadcast of an event that actually occurs at the time
it is viewed and for which the licensee pays a one-time fee for the
right to show the event on the licensed premises.

Sec. 3. AS 04.16 1is amended by adding a new section to read:

Sec. 04.16.025. ILLEGAL PRESENCE ON PREMISES INVOLVING ALCOHOLIC
BEVERAGES. () A person may not knowingly enter or remain on prem—
ises

(D) in which alcoholic beverages are manufactured,
offered for sale, possessed for sale or barter, trafficked in, or
bartered in violation of

(A) AS 04.11.010; or
(B) a municipal ordinance adopted under AS 04.21.-

536 (Jud) _2-



010(a) or (b); or
(2) licensed under this title during hours in

person®s presence on the premises is a violation of a municipal ordi-
nance adopted under authority of AS 04.16.010(d) providing for hours
of closure that are outside the hours of closure prescribed by AS 04.*
16.010(c).

(b) A person who violates this section 1is guilty of a violation.
Sec. 4. AS 04.16.180(a) 1is amended to read:

(a) Except as provided in AS 04.16.025 and 04.16.200 - 04.16.-
210, a person who violates a provision of this title or a regulation
adopted by the board is guilty, upon conviction, of a class A misde—

meanor. Each violation is a separate offense.

-3- CSHB 536 (Jud)
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Offered in the HOUSE

Page

Page

Page

TO: HB 536

1, line 12:
Delete "arena"

Insert "public facility"”

1, line 14:
Delete "ARENA"™
Insert "PUBLIC FACILITY"

Delete "An arena"

Insert "A public facility"”

1, line 22:
Delete "an arena"

Insert "a public facility"

4/6/88



ALASKA STATE LEGISLATURE RO. BOX V, JUNEAU 99811
(907)465-3892

October 22, 1987
To: Members, House Labor and Commerce Committee

From Representative Dave Donley, chair
House Labor and Comerce Committee

Re: Proposed amendnments to Alaska’'s "happy hour” law

On September 18, the House Labor and Conmmerce Committee held a

public hearing on proposed changes to Alaska’'s "happy bhour™
laww.

During that hearing, Committee staff was instructed to draft
proposed legislation in response to testimony taken during the
hearing. That rew draft bill is attached, along wvith a copy
of the draft bill under discussion during the hearing, ad a
copy of the minutes from the proceedings.

This material has been distributed anong participants of the
hearing and other interested parties. A copy is also included
in your fFiles retained in the Committee ofFfice. I¥ there is
aryore else you would like us to contact, please give ne or
Ginger at call at 561-7629.

I'd appreciate hearing from you by Friday, Decenmber 4 as to
whether you find the present version acceptable so that | may
instruct our legal services 1o prepare the measure in final
for introduction as a Committee bill rnext session.

CcC: Participants, September 18, 1987
House L&C Hearing



- 30,)4&7*- - By THE LABOR AND
IN THE HOUSE Q ~ - o & s COMVERCE COMMITTEE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating 1 pricing ad marketing alcoholic
beverages.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. ASO4.i0o. 5 (a) is arended O read:
10
(a) Onpremises where alcoholic beverages are sold by te
u
drink, a licensee or a licensee's agent or enployee may nNot

v (1) offer or deliver, as a marketingdevice 1™ the gereral
e public, Tfree alcoholic beverages to a patron;

“ (2) deliver an alcoholic beverage t gperson already
" possessing t™Wo or nmoreE;

’ (3) sell, offer  sell, or deliver

17
18
19
20

an unlimited rnunber of
21

2 alcoholicbeverages 1t a person or group of persons during a set

» period of time for a fixed price;

821 (4) except at private functons not open t© the gereral

. public, sell, offer to sell,or deliver a particular tpe or
brand of alcoholic beverage 1™ a person or group of per-

26
sons on ary orne calendar day

-(A) at a price ”ess tan that charged
the gereral public on that day ; or
(B) during only part of te hours tat te licensed

-1-
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premises are open during that day

(5) encourage or permit an organized game or contest
on the licensed premises that involves drinking alcoholic beverages or
the awarding of alcoholic beverages as prizes.

Sec. 2. AS 04.16.015(c) 1is amended to read:
(c) This section may not be construed as prohibiting a licensee
or a licensee"s agent or employee from

(1) offering free food or entertainment at any timej_

2 serving wine by the bottle or carafe or beer
by the pitcher with or without mealsj_

3) including an alcoholic beverage as part of
a meal package; or

4) increasing prices during times when entertainment is
provided; 1in this paragraph, "entertainment"™ means a live performance,
or a television broadcast of an event that actually occurs at the time
it is viewed and for which the licensee pays a one-time fee for the

right to show the event on the licensed premises.



HOUSE LABOR AND COMVERCE COMMITTEE
September 18, 1987
1:30 p-m. (Anchorage, Alaska)

MEVBERS PRESENT:

Rep. Dave Donley, Chairman
Rep. Niilo Kopornen, Vice Chair
Rep. Walt Furnace

Rep. Johnny Ellis

MEVBERS ABSENT:

Rep. Red Boucher
Rep. ClifF Davidson
Rep. Curt Menard

COMMITTEE CALENDAR:

Proposed Committee legislation Work Draft 5-082B) making
arendments to the state "happy hour” law (AS 04.16.015)

WITNESS REGISTER:

Barbara Mills

Mothers Against Drunk Driving (MADD)

Anchorage Chapter

19445 Middleton Loop Road

Anchorage, Alaska

694-3269

Position Statement: Opposes ary changes to current lanv

Charlene Konte

MADD - Anchorage Chapter

4510 Wright Street, #16

Anchorage, Alaska

561-2459

Position Statement: Opposes changes to current law

BEvelyn A. Livesay

1213 E 26th Avenue

Anchorage, Alaska

272-2884

Position Statement: Opposes changes to current law

Jim E. LeTasky

6820 Foothill Drive

Anchorage, Alaska

333-1524

Position Statement: Drunk Driving victim - Opposes changes
1o currvent law



Alan Schmiedeberg

6820 Foothill Drive
Anchorage, Alaska

333-1524

Position Statement Observer

Patrick L. Sharrock, Executive Director

Alcohol Beverage Control Board

550 W 7th Ave

Anchorage, Alaska 99501

277-8638

Position Statement: BExplained ABC Boards experience with
current law - armswered questions fram
the committee.

Don Adams, ABC Board

550 W 7th Ave.

Anchorage, Alaska 99501
277-8638

Position Statement: Observer

Katherine Bigler

MADD - Alaska Chapter

2526 Arlington Drive

Anchorage, Alaska

277-5835

Position Statement: Opposes changes to current law.

Stuart Bigler

2526 Arlington Drive
Anchorage, Alaska

277-5835

Position Statement Observer

Mike Gordon, Owrer

Chilkoot Charlies

2435 Spenard Road

Anchorage, Alaska 277-3374

Position Statement: Supports proposed changes to current law

Kristie KeelfT

Cabaret, Hotel & Restaurant Owrers Association (CHAR)
P.O. Box 104839

Anchorage, Alaska

272-8133

Position Statement: Observer

PREVIOUS ACTION:



ACTION NARRATIVE:

TAPE ONE, SIDE ONE
Number 000

NOTE: The following section (in parenthesis) was omitted when
the tape malfunctioned.

(Rep. Donley called the meeting to order at 2:38 p.m. Present
were: Representatives Ellis, Kopornen, Furmace and Donley.)

Barbara Mills, President, Anchorage Chapter of Mothers Against
Drunk Driving (MADD), testified in opposition to arty changes
1 current law.

Rep. Donley reminded the witness that the draft bill before us
Work Order 5-0828) was a draft for the purposes of discussion
only and that the Committee had not taken arty position on the
issue of amending current law.

Barbara Mills said she believed the current law works well as
it stands mow  Alcohol related deaths are donwmn This draft
allons loopholes. She questioned the definition of live
entertainment. She objected to proposed changes in language
in AS 04.16.15(a)(1) ad said she preferred the existing
language on page 1, line 12-13 "as a marketing device to the
ogereral public”, and also preferred existing law that requires
prices to be set by the week instead of by the day, as pro-
posed in the work draft

Nurmber 052

Charllene Konte, Vice President - Anchorage Chapter of MADD -
spoke IiNn opposition to the proposed amendments arnd spoke in
support of existing lawn

Nunber 060

Evelyn Livesay, nmenber of MADD, spoke in opposition to ary
changes in existing "happy hour” law.

Nunmber 066

Jim Letasky spoke in opposition to ary changes in existing
law. He said he was a victim of a druk driver and said he
supported ary law that kept alcohol anay fram people wo
couldn't handle it. He attributed his accident to happy hour
liquor promotion.

Number 085

Rep. Donley said that under the proposed draft it would still
be illegal to give anay free alcohol or to encourage people 1o
drink



Number 093

Rep. Donley said they needed to change the proposed language
allowing prices to be set by the day instead of the week so
that a beverage had to be available at the set price for the
entire day, not just specific times of the day.

Nurmber 104

Barbara Mills said she was concermed that by allowing prices
1o be set by the day we would go from "happy hours®' to "happy
days"

Nunber 118

Katherine Bigler, State Coordinator for MADD, said every MADD
chapter was against ary changes in existing law She said
MADD did have a lanmer look at the existing law and at the
draft bill ad they were very concermned about potential
problems will nickel beer ad "women's night'.

Number 146

Katherine Bigler testified that she preferred existing lan-
guage in AS 04.16.015. She reiterated that MADD opposed ary
changes in existing law but if "you have to change the lanw’
MADD would like to work on the proposed draft She also said
alcohol deaths were donnn, the existing law had been in effect
jJjust over a year, ad it should be given a chance to work
before we changed it.

Nunber 162

Representative Donley said the prime sponsor of the existing
lawv told him the way the law was being interpreted was ot
what the legislature had in mind when they adopted the bill.

Number 168

Katherine Bigler agreed that the intent of the legislature waes
1o allow prices to be raised but not lonered but the way the
law was written prohibited ary changes in prices at all.

Nunmber 180

Katherine Bigler said MADD did not oppose proposed language
that would allow prices to be raised when entertainment waes
present.

Nunmber- 190
Rep. Donley said the draft mnade three changes to current law

One, i1t cleared u questions about when certain behavior wes
prohibited on the part of licensees, two, it alloned pricing



by the day instead of by the week, and three, it alloned
prices to be raised wen live entertainment wes present

Nunber 211

Representative Donley suggested that the Committee draft a
letter of intent to clarify what a licensee is permitted to do
under certain circumstances such as whether they can replace a
spilled drink for free.

Number 222

Katherine Bigler said that every industry is hurting right
now, nNot just the alcohol industry.

Nunmber 225

Barbara Mills, asked about language defining live entertain-
ment and objected to language that included live broadcasts
aired in liquor establishments.

Nunmber 246

Rep. Donley said the intent of the language was to include
broadcasts that cost the licensee norey to air, Not just soap
operas or regular television.

Nunmber 249

Rep. Furmace asked about taped sports events ard Rep. Donley
replied that those would be taped, and not live, ad were not
included in the definition.

Nurmber 259

Katherine Bigler supported the definition if it was arended to
only include events that involved some kind of one-time-only
fee to the licensee to air.

Nunber 284

Rep. Johnrny Ellis observed that simple market economics would
dictate that people would drink less if the price were higher
and that he was confused as to why there was concerm about
allowing higher prices if the purpose of the law was 1o
discourage inmoderate drinking.

Number 304

Katherine Bigler reiterated that MADD did not wart the law
changed at all but I you were going to change it, MADD had ro
objections to allowing prices to be raised for live entertain-
ment



Number 319

Rep. Ellis said it may be in the best interests of all of us
iT we encourage live entertainment because people would drink
less iIT the prices were higher they would be dancing ad
drinking less. He said it didn't matter, therefore, how we
defined live entertainment

Nurmber 342

Rep. Donley explained that the concern wes if prices could be
set at a certain price for theday, the licensee could tum a
television on between the hours of Nnoon and 5:00 p.m. ad
raise the price, turnm the television off during the hours of
5:00 p.m. to 7:00 p.m., thus lonering the price, then raising
it again after 7:00 p.m. by reinstating the "entertainment'.
The effect of this would be to create an artificial happy
hour

Number 349

Katherine Bigler said MADD was \very leery about changes in the
lawv because last year the dramshop bill had only tthwo words
changed (criminal intent) ad it "made that bill absolutely
useless".

Number 372

Mike Gordon, testifying on behalf of the industry, nade
reference to an agreement he had nade wvith Katherine Bigler
about the proposed changes and said he supported the existing
"marketing device to the gereral public” language in AS
04.16.015(a)(1) as opposed to the proposed changes.

Mike Gordon said of the three changes proposed in the draft,
the First, allowing prices to be set by the day, was asked for
by the industry, and the other two were asked for by MADD.

Mike Gordon said that the Anchorage municipal ordinance
prohibited happy hours but did allow him to set different
prices in a given day by permitting prices to change during a
shift change so that prices could go donn after 9:00 p.m when
the night shift began.

Nunber 448

Mike Gordon said that he had also agreed with MADD that
language should be incorporated in the draft to prohibit
setting a certain discounted price on a particular type or
brand of alcohol such as a "Hanm's night'. He referred to
draft language prepared by MADD's attormey, Mr. White, that
prohibited this practice and further said he supported the
language.



Number 514

Rep. Furmace asked if Mr. Gordon and representatives of MADD
thought that when a licensee bought the rights to air a
broadcast of a sporting event that constituted live entertain-
ment because of the additional cost.

Both Mike Gordon and Katherine Bigler indicated to the affir-
mative in reply.

Number 526

Rep.Donley suggested amending the proposed language so that
when prices were set by the day drinks had to be available at
that price for the entire calendar day.

Nurmber 564

Mike Gordon said they had already had a problem with
licensee’'s wo also sell fTood because the food wasn't alvnways
available for the entire day.

Nunmber 576

Rep.Donley agreed that the existing language in AS

04.16.015(a)(1) is superior to the proposed changes and again
suggested that the committee adopt a letter of intent to
clarifty prohibited behavior on the part of licensee’'s

Nurmber 609

Representative Donley asked if there was a concerm in the
industry that innocent acts would be misinterpreted uder
existing law.

Nunmber 620

Mike Gordon said he did not think there was a serious problem
with the current interpretation of the law at this time.

Nurmber 655

Discussion continued between Mike Gordon, Katherine Bigler,
and menbers of the committee about how to arernd the live
entertainment definition.

Nunmber 675

Rep. Donley suggested entertainment’ nmeans a live perfor-
mance or a television broadcast of an event actually occurring
at the time it is viewed and representing a one-time expendi-
ture on the part of the licensee.

Number 704



Rep. Ellis asked if the language from MADD's attormney regard-
ing pricing of specific brands was available. Committee staff
replied that it was available and would be incorporated in the
new draft bill.

Number 714

Rep. Donley asked for a rnew draft bill that returmed to
existing language uxder AS 04.16.015(a)(1), that alloned
pricing by the calendar day as long as the beverage was
available for the entire calendar day, ad that included live
broadcasts under the definition of live entertainment so log
as It involved a one-time cost to the licensee.

Number 724

Representative Ellis asked that the rew draft be circulated
anong concerned parties as soon as it was prepared.

Number 732

Patrick Sharrock, EBExecutive Director of the Alcoholic Beverage
Control Board, testified that the rnew draft bill Rep. Donley
requested would adequately address the issues and questions
about the happy hour statute that the ABC Board has seen.

Number 750

Rep. Donley said the committee staff would draft up another
bill and circulate it arog concermned parties in order to
prepare it for introduction as a committee bill next session.

Number 754

Katherine Bigler reiterated the desire of MADD to work with
the committee on ary proposed changes to existing law

Number 773

Rep. Donley adjourmned the meeting at 3:35 p.m.
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NOTE: Suggested language

Ms. Katherine Bigler regarding pricing by brand or

President, Statewide Chapter type (see page 3) 1is incorporated
Mothers Against Drurk Drivers in new bill draft dated 9/30/87. !
2205 E. Tudor Road

Anchorage, Alaska 99504

Dear Ms. Bigler:

You have asked ne to review certain amendrents that have
been proposed to AS 04.16.015(c), which is konan as the "happy
hour” law. The proposed amendnents are contained in a docunrent
entitled Work Draft 5 - 0828A Ford 3/12/87 by Donley. Attached
1™ the work draft is a nmnenoradum fron Representative Donley to
the menbers of the House Labor and Commerce Committee.

INn sum the arendnents would enablle establishments that
serve alcoholic beverages to easily evade the purposes of the
‘happy hour” law. As | view the proposed amendments, the most
significant change is that which would allow increased prices for
alcoholic leverages during times that entertainment is provided,
AS 04.16.015(c)(4). The effect of this wll be very significant.
Assuming that nmary establishments which serve alcoholic beverages
have entertainment fram 8:00 p.m. on, this amendrent would allow
differing price structures based upon the time of day. In other
words, an establishment could have 'special” prices for drinks
prior to 8:00 p.m. The only requirement would be that those
prices be in effect the entire time the establishment is open,
with the exception of that period of time Iin which entertainment
is provided. Since such a large percentage of drinking occurs in
the aftermoon, post-work time period, establishments could offer
"happy bour” pricing wp until the entertainment starts as log as
the prices are consistent during all of the pre-entertainment
hours. This arendrent would change the effect of the "happy
hour” law to enlarge the period of time during which special
pricing occurs in regard to the sale of alcoholic beverages.

Significantly lacking is a definition of what constitutes
"entertainment’. Is a jukebox entertainment? Is a hunorous
cocktail waitress entertainment? These questions need to be
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addressed or else establishments will be able to have "entertain-
ment’ from opening until 5:00 p.m., arnd fram 8:00 p.m. until
closing. The effect, of course, would be to allow special pric-
ing fram 5:00 p.m. until 8:00 p.m. IT establishments wish to
recoup the cost of the entertainment they provide, an alternative
1o this proposal is the imposition of a cover charge during the
entertainment

The other significant change to the "happy bhour” law is that
contained iNn AS 04.16.015(a)(6). Under current law, that provi-
sion provides that the holder of a license to sell alcoholic bewv-

erages nmay not

encourage or permit an organized ganme or contest
on the licensed premises that involves drinking
alcoholic beverages or the anarding of alcoholic
beverages as prizes.

The proposed change would read:

encourage or pronote an organized gane or contest
on the licensed premises that involves drinking
alcoholic beverages or the anwarding of alcoholic
beverages as prizes.

The change proposed would have the effect of alloning such
promotions to occur on premises which serve alcoholic beverages
as log as it was not encouraged or pronoted by the license
holder. The license holder would be free to allow and permit the
activity on the premises as lag as the establishment did not
encourage or pronote the acts.

IT¥ holders of alcoholic dispensary licenses are concermned
about their culpability for private contests between thwo individ-
uals sitting in a bar of which they are not anare, there is a
simpler solution than that proposed by Representative Donley.

The provision in question could be changed to provide that 1i-
cense holders nmay not

knowingly encourage or knowingly permit an orgarn-
ized gane or contest an the licensed premises that
involves drinking alcoholic beverages or the
anarding of alcoholic beverages as prizes.

This change would protect the license bholder from wat nmay be a
legitimate Tear of punishment for acts committed by patrons of
which the license holder reasonably is not anare.



Page 3.
Ms. Katherine Bigler
April 7, 1987

I¥ ay arendments are contenplated to AS 04.16.015(a),
changes should be sought by MADD which would close sonme of the
loopholes. I am told that oe nethod of evading the law that
some local establishments have been utilizing is that there are
promotions on certain types of drinks during the day. To evade
the provisions of the lavw, those drinks simply are not sold at
Nnight. For instance, Brand X beer will only be sold fram
5:00 p.m. until 8:00 p.m. Brand X will sell for a price signiTi
cantly loner than for other brands sold by the establishment
Since Brard X is not sold ary other time of day, their 'price
break” during "happy hour” is not prohibited by the law. Thus,
would suggest if AS 04.16.015 is going to be amended, that arn-
other section be added which would provide that a license holder

may not

(7) sell a particular brand of an alcoholic bev-

erage or a particular type of an alcoholic bever-

age unless that brand or type is available at te

same price during all hours that the establishment
is open.

This change would sollve what has been reported to ne as a nearns
of evading the intent of the legislature as expressed iNn its pas
sage of AS 04.16.015.

INn sum the proposed changes tO AS 04.16.015 would eviscer-
ate the "happy hour” l1aw.

IT 1 can be of further assistance to you in your efforts to
save lives, please don't hesitate to contact me.

Sincerely

PRESTON, THORGRIMSON
ELLIS & HOLMAN

By
Michael N. White

1320.M\W/nmm
CC: Barbara Mills



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE PO. BOX V. JUNEAU 99811 "SiXx..
(~07) 465-3592 Tty

September 14, 1987

To: Members, House Labor and Commerce Committee

Front Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Committee packet for September 18, 1987 hearing
on proposed amendnents to the "happy hour” law

Attached is backup material and a draft bill for the September
18 hearing before the House Labor and Commerce Committee on

proposed amendments to Alaska's law prohibiting "happy hours'
and certain other alcohol promotion practices.

The hearing will begin at 2:30 p.m. at the Anchorage LIO
groundfloor conference room on Friday, September 18.

The draft bill makes three changes to existing law 1) amends
language prohibiting certain practices by license holders when
those practices constitute "a marketing device to the gereral
public" so that the practices are prohibited if they are doe
"in order 1o encourage the consumption of alcoholic
beverages'”, 2) allowns prices to be set by the day instead ofF
the week, as required by current law and, 3) allows prices to
be raised when "live" entertainment is present

The Committee discussed proposed amendments to the happy hour
law several times during the last session. Since that time,
representatives franm Mothers Against Drunk Driving and the
liquor license iIiNndustry have net and agreed to the live
entertainment and pricing by the day amendments.

The change in the "marketing device to the general public”
language weas incorporated Iin response 1t requests by some
license holders ard is presented in the draft for the purposes
of discussion. As you khow, sonme license holders have
experienced difficulty with the existing language (see
enclosed meno to Tam Cook) ad have asked that we try 1o
clarify the language.

The attormney wo drafted the original law and representatives
from MADD have not agreed that the current language needs
changed. Further, Pat Sharrock, Executive Director of the ABC
Board, said that he is uravware of arty widespread problem with
the interpretation of current law in so far as the "marketing
device" language is concerned. Mr. Sharrock will be available
for questions at Friday's hearing.

Please call ne or Ginger at 561-7629 if you have arty questions
or need additional Iinformation before the hearing.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to pricing and marketing alcoholic
beverages."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 04.16.015(a) is amended to read:
(a) On premises wherealcoholic beverages are sold by the
drink, a licensee or a licensee"s agent or employee may not
€D offer or deliver [, AS A MARKETING DEVICE TO THE
GENERAL PUBLIC,] free alcoholic beverages to a patron in order to
encourage the consumption of alcoholic beverages;
(2) deliver analcoholic Dbeverage to a person already

possessing two or more;

3) [SELL, OFFER TO SELL, OR DELIVER ALCOHOLIC BEVERAGES TO
A PERSON OR GROUP OF PERSONS AT A PRICE LESS THAN THE PRICE REGULARLY
CHARGED FOR THE BEVERAGES DURING THE SAME CALENDAR WEEK, EXCEPT AT
PRIVATE FUNCTIONS NOT OPEN TO THE GENERAL PUBLIC;

(4)] sell, offer to sell, or deliver an unlimited number of
alcoholic beverages to a person or group of persons during a set
period of time for a fixed price;

@ [0)] sell, offer to sell, or deliver alcoholic bever—
ages to a person or group of persons on any one day at prices less
than those charged the general public on that calendar day, except at
private functions not open to the general public;

B) [6)] encourage or permit an organized game or contest

on the licensed premises that involves drinking alcoholic beverages or
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the awarding of alcoholic beverages as prizes.
Sec. 2. AS 04.16.015(c) 1is amended to read:
(c) This section may not be construed as prohibiting a licensee

or a licensee"s agent or employee from

€D offering free food or entertainment at any timej_

(2) [, FROM] serving wine by the bottle or carafe or beer
by the pitcher with or without mealsj_

3) [, OR FROM] including an alcoholic beverage as part of
a meal package; or

(4 increasing prices during times when entertainment 1is
provided; 1in this paragraph, "entertainment” means a live performance
or a television broadcast of an event actually occurring at the time

it is viewed.



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.0. BOX V, JUNEAU 99811
(907) -465-3392

September 3, 1987

MEMORANDUM

To: Tam Cook, Director
Legislative Legal Services

From Representative Dave Donley, Chair
House Labor and Cormmerce Conmmittee

Re: Bill drafting request ad

I am writing t request draft legislation amending Alaska's
current "happy hours' statute, to be introduced as a House
Labor and Conmerce Committee bill next year.

Mike Ford prepared several drafts for us last year, none of
which satisfied the Committee or other concermned merbers of
the public. (No reflection on Mr. Ford, only on our inability
1o reach a consensus).

The Committee asked that representatives franm the liquor
industry and fraom Mothers Against Drunk Driving work out a
compromise arnd it appears that they have done so.
Consequently, we've scheduled a public hearing in Anchorage an
Friday, September 18 to consider draft legislation nmaking the
follomng changes in existing law.

1. Liquor prices can be set (and changed) by the day as
opposed to the week as required by current law.

2. Daily prices may be changed when "live" entertainment is
present. The draft should incorporate a definition of "live
entertainment’ that includes televised broadcasts when the
event being broadcast is actually occurring at the time it is
being viewed.

There is a third change to existing law that should be
incorporated in the bill draft, ad it is a difficult onre.
Current law prohibits liquor license holders and/or their
agents fran certain acts when those actions constitute "a
marketing device to the gereral public”.

This qualifying language was incorporated into the original
bill (SB 138, adopted in 1986) in order to give licensees
"room to nove” in unusual circumstances.



For instance, a bar oner in Skagwnway gives a visiting tour
boat captain a drink "on the house”, as a gesture of good
will. Or a cocktail waitress spills a drink whi.le delivering
it and gives the custoner a "free" drink to replace it. Oor a
couplle on the way to a horeynoon suite stop by the local pub
and the owrer gives them a free glass of champagne, or your
nom stops in your bar on the way hone ad you "buy” her a
beer, etc.

It is the intent of ocur Committee (and the sponsor of the
existing lan) 1o prohibit marketing and promotion practices

o the gerneral public that encourage irresponsible drinking.
The Committee did not feel that the above described activities
are prohibited uder current law since they occur on a case by
case basis and are not "a marketing device for the general
public.

However, license holders are understandably troubled by the
vagueness of existing statute and are apparently getting mixed
signals from the ABC Board as to what they are alloned or not
alloned to do. They have asked that we "fix it" by adopting a
clearer definition of prohibited and permitted activity.

I leave it tO you and Mr. Ford to work out a perfect solution
and give us language that everyone (including the license
holder, patrons, MADD, and the ABC Board) can easily
understand.

I'd appreciate a bill draft as soon as possible in order to
prepare for the September 18 hearing. Please contact ne or
Ginger Baim at 561-7629 if you have ary questions or need
additional information.

And thanks.
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February 11, 1988

Mr. Michael W. Gordon
Chairman

ALCOHOL BEVERAGE CONTROL BOARD
2207 Sorbus Way

Anchorage, Alaska 99508

Dear Mr. Gordon,

Ogden Facility NManagenment of Alaska, INnc. operates the Sullivan
Aremnra and Egan Center under a nanagenent corntract with the
Municipality of Anchorage. Over the years, we've experienced
frustration and added expense to our dispensing of beer and wine
due to the limitations of oaur present license and procedures
Nnecessary to use other licensees.

At the Arena, we presently have a limited recreational license.
This allons wus 1 sell beer and wine at professional sporting

events, including collegiate events. The present situation is
workable, but In the Tuture we would like the Board and the
Legislature to consider an "Arena license'". As you kovw there

presently is rno provision Iin the lawv or regulation for a license
of this type that would allow sale of beer aad wine iIin all areas
of the Arena without the present requirement of designated or
wet' areas. This thype of license is in place in every other
Arena iIn the country, including the Kingdome, Tacomadome, Forum in
Los Angeles, Superdone in Louisiana, etc.

Due to the present attitude on alcohol, the timing may not be
right for an Arema Qlicense such as | described. I would
appreciate your thoughts on wat options we have Iin exploring
improvement in this area

The biggest problem in the Arena in tems of administration ad
revenue is beer ard wine events other than professional sports.
We have nurerous events, such as concerts, trade shows, ad
exhibitions, where the public, the promoter, ad the building,
would all like the availability of beer and wine. Presently, this
requires the Arena 1t work out an arrangenment with a holder of a
beverage dispensary license, axd a catering permit must be
obtained, all requiring extra time arnd norney. The result is extra
administration and loss of revenue t the Arerna

MANAGED BY Ogden FacilityManagement of Alaska, Inc.
555 West 5th Avenue, Anchorage. Alaska 99501 907/263-2800
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INn addition, mary of these events are not cost-effective iIin terns
of the time and effort of the beverage dispensary Jlicensee.

Consequently, in mary cases licensees are Ot iInterested In
working with us, therefore we end wpw without beer axd wine at
these -« events. In the hospitality industry such as arema

management, it's critical that our client, the public, be happy
ad enjoy their visit to the event Beer and wine, Iin mary cases,
add 1o this enjoynment even though fram a cost effective
standpoint, it may not be a big revenue producer.

Die to the TfTact we can, through the catering permit process,
obtain the right to sell beer axd wine, it appears 1TtoO ne that
there should be a way for the Arena to shortcut this process ad
obtain soe type of license that would allow us 1o dispense,
without going through the process of obtaining a catering permit,
etc. I consider this a priority item, and respectfully request
the Board 1o consider a regulation that would allow the Sullivan
Arena to obtain a license that would allow the sale of beer ad
wine uder these circumstances.

INn considering the Sullivan Arena, you might also consider the
Egan Convention Center, the Valdez Convention Center, the
Centennial Hall in Juneau, and the Big Dipper Ice Rink In
Fairbanks as TFTacilities that have the sanme gerneral problems.
Representatives fram these areas have discussed with ne the sane
frustrations they've had on the l1law ad bhow it affects their
operation and bottom line.

Your review and reconmmendations would be greatly appreciated.

Sincerely yours

Tom Anderson
Gerneral Manager

TA/NG
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Date referred: 3/2/88 FURTHER REFERRALS: HESS
Judiciary
DATE
Labor & Conmerce Committee has considered HB 536

"ANn Act relating to the sale, pricing, and marketing of alcoholic
beverages; and prohibiting persons fraom being on premises involving
alcoholic beverages under certain circumstances.”

RECOMIVENDS:

[ 1 replace with [ 1 the sane title

[ ] attached amendment(s) [ 1 a rnew title
i X do pass
[ do not pass
[ NO reconmmendation
individual recommendatons
additional referral to the Committee

ADOPTS: [ 1] . letter of intent

ATTACHES NEW FISCAL NOTE(Ss):

[ 1 TFiscal impact [ ] sarme as previous Tiscal note
[~] zero Tiscal note published
[ 1] zero with analysis [ ] sarme as previous zero Ffiscal

note published
SIGNING OTHER RECOMVENDATIONS:
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(Alaska (Hourt System
jltaie of (Alaska

303 K" STREET
. SNOWDEN 1l ANCHORAGE .  ALASKA
SIRATIVC OIRCCTOR 90R0L 07) 27478611

March 23, 1988

Representative John Sund

Chairman, House Judiciary Committee
Capitol Building, No. 122

P.O. Box V

Juneau, Alaska 99811

Re: CS for HB 540
Dear Representative Sund:

The court system would 1like to express 1its concern
about section 1(b) of this bill which prohibits the maintenance
of personnel information without notification to the employee.
This section fails to address the need to keep confidential
personnel information gathered during an ongoing investigation.
This type of information should be expressly exempt from employee
access.

I would be happy to discuss this issue with you or to
answer questions about it.

Very truly yours,

c: Committee members



POSITION PAPER
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This bill adds a new article to Chapter 10 (Employment Practices and Working
Conditions) of Title 23 (Labor and Workers®™ Compensation). The new article
would guarantee that secret files could not be kept on an employee. An
employee would be entitled to inspect and copy the employee®s personnel file
(subsection (a)). Employees would be prohibited from maintaining personnel
information on an employee unless the information is placed in the employee®s
personnel Tfile (subsection (b)). Violations are made a class A misdemeanor
(subsection (c)j. Employees and employers would be covered by the new pro—
vision (subsection (d)).

From a layperson®s reading, it is unclear whether the State, as an employer,
would be covered by this bill. "Employer"™ is defined in paragraph (d)(2) as
"a person who employs one or more other persons”™ (emphasis added). As defined
in AS 01.10.060(7), "person"™ does not include the "state" (as state is defined
in AS 01.10.060(13). When tne state is included under other provisions of
Title 23, it is specifically included. AS 23.10.037(c).

This position paper assumes the state will be covered by the provisions of

HB 540. The question of "secret"™ personnel files has been of serious concern
to the state and its employees. Over the years, the state and its employees
have mutually agreed on the treatment of files. Collective bargaining con—
tracts provide elaborate processes and procedures relating to personnel files.
The state is undoubtedly in compliance with proposed subsection (a).

Subsection (b) presents considerable administrative problems for the state.
While the official personnel Tfile on employees in the classified and partially
exempt service are maintained by the Division of Personnel, there is "informa—
tion" about employees in virtually every office in the state. There is no
desire, in fact opposition, by employees and management to keep that informa—
tion in offices and not in the personnel file. To illustrate, suppose a
supervisor verbally reprimands an employee for horseplay in a maintenance
shop. In addition, the supervisor tells the employee and makes a note of the
incident. The note is information to be used in preparing the next perfor—
mance evaluation or to justify further constructive and progressive discipline
should the offense be repeated. |If there is no repeat of the offense, the
performance evaluation may not even mention it, and the information is ulti—

mately discarded.

In this example, the note is available for inspection and copying under
subsection (a), but it is not placed in the employee"s personnel file under
subsection (b). It is the state"s best interest and employee"s best interest

to maintain this kind of process.

Subsection (¢) would make the state guilty of a class A misdemeanor for its
current practices. Compliance with subsection (b) would have three results
depending on individual responses from supervisors: some would create truely
secret files in defiance of the proposed law; some would cease recording
information or cease taking actions that should be recorded; and trivial

4/8D1/0316-05/3 Page 1 of 2



POSITION PAPER (continued)

information will be recorded and forwarded by the thousands to the Division of
Personnel for placement in the employee®s personnel file. Obviously, each of

these results is undesirable.

is to be covered by the provisions of HB 540, the Department of
in opposition to it. Administrative

and the disruption of mutually agreed

If the state
Administration must take a position

difficulties, thelundesired results,
processes with our employees are the reasons for our opposition.

Date

Division of Labor Relations

Cpmffiissioner John M. Andrews Date

Department of Administration

4/8D1/0316-05/5 Page 2 of 2
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5-2031L

Original sponsor: Labor & Commerce
Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. .540 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: MAn Act requiring employers to permit employees and
former employees to have access to their personnel
files."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.10 is amended by adding a new section to read:
ARTICLE 7. EMPLOYEE RIGHTS.

Sec. 23.10.430. ACCESS TO PERSONNEL FILES. (a) An employer
shall permit an employee or former employee to inspect and make copies
of the employee®s personnel file and other personnel information
maintained by the employer concerning the employee under reasonable
rules during regular business hours. The employer may require an
employeeor former employee who requests copies of material under this
subsection to pay the reasonable cost of duplication.

(b) This section does not supersede the terms of a collective
bargaining agreement.

(c) In this section,

(D) "employee"™ means a person employed by an employer;
(2 "employer" means a person who employs one or more other
persons and includes the state, the University of Alaska, the Alaska

Railroad, and political subdivisions of the state.

1- CSHB 540(Jud)
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5-2031L*"
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-4/28/88
Original sponsor: Labor & Commerce
Committee
IN THE HOUSE
CS FOR HOUSE BILL NO. 540 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act requiring employers to permit employees and

former employees to have access to their personnel
files.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.10 is amended by adding a new section to read:
ARTICLE 7. EMPLOYEE RIGHTS.

Sec. 23.10.430. ACCESS TO PERSONNEL FILES. (a) An employer
shall permit an employee or former employee to inspect and make copies
of the employee"s personnel file and other personnel information
maintained by the employer concerning the employee under reasonable
rules during regular business hours. The employer may require an
employeeor former employee who requests copies of material under this
subsection to pay the reasonable cost of duplication.

(b) This section does not supersede the terms of a collective
bargaining agreement.

(c) In this section,

(1) "employee"”™ means a person employed by an employer;
(2) "employer"™ means a person who employs one or more other
persons and includes the state, the University of Alaska, the Alaska

Railroad, and political subdivisions of the state.

1- CSHB 540( )
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(Alaska (!laurt System

Jstatc of (Alaska

303 “K" STREET
ANCHORAGE, ALASKA

ARMﬁIM%%HE&m 99501 (907) 274-861 1

March 23, 1988

Representative John Sund
Chairman, House Judiciary Committee
Capitol Building, No. 122

P.0O. Box V
Juneau, Alaska 99811

Re: CS for HB 540

Dear Representative Sund:

The court system would 1like to -express its concern
about section 1(b) of this bill which prohibits the maintenance
of personnel information without notification to the employee.
This section fails to address the need to keep confidential
personnel information gathered during an ongoing 1investigation.
This type of information should be expressly exempt from employee

access.

I would be happy to discuss tnis 1issue with you or to
answer questions about it.

Very truly yours,

C: Committee menbers



April 26, 1988

Mr. John Taggart
2139 Third Ave

Ketchikan, Alaska 99901

Dear John:

Thank you for your message in support of HB 540 "An Act
relating to an enployee access to personrnel Ffiles.”

I am in conplete agreement wvith your position. HB 540 is
currently in the House Judiciary Committee, which | chair.
We are working out some of the issues raised during a recent
hearing on the bill.

It is my intention to nove the bill out of committee and oMO
the floor of the House for a vote.

Sihcerely,

an Sud
epresentative
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PHONE: N/R- PHONE: 333-3321
BILL NOt.vHB 590 BILL NO:
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ADVOCACY SERVICES OP ALASKA
325 East 3rd, 4th Floor 1275. Franklin 250 Cushman, Suite 3H
Anchorage, AK. 99501-2605 Juneau, AK. 99801 Falrbankt AK. 99701
(907)274-3658 TTD (907) 586-1627 TTD (907)456-1070! tD

March 29, 1988

Representative John Sund
Chairperson

House Judiciary Committee
P.O. Box V

Juneau, Alaska 99811

Dear Representative Sund:

I understand that your committee 1is considering House Bill 545
which would change the criminal statutes relating to sexual

assaults committed against mentally incapable adults. This
letter 1r t-n niipmort this b ill and fca commond you £c/i UuKlny bhe

initiative on this important issue.

a rooont incident at the iiailLiviview Developmental center conciu-
sively demonstrates the need for this type of legislative action.
In that case, a staff member was discovered while having sexual
contact with a severely impaired resident who clearly could not

consent to such activity. We were all shocked to discover that
sexual contact without penetration In «nrh oirnn»not-ar/.*»e io *
crime under current statutes. This loophole must be closed as

soon as possible.

I also understand that your Committee’s bill would increase the
penalties for sexual assaults committed against mentally incap—
able adults by care givers. We fully support these efforts. \We
must send a clear message that such violations of a position of
trust will not be tolerated.

Again, | appreciate and support your efforts to protect these
vulnerable membors of our community. Please contact me if I can
be of any assistance.

Sincerely,

Jeffrey L. Jessee
Supervising Attorney

JLJ:dw



STEVE COWPER, GOVERNOR

PUBLIC DEFENDER AGENCY

W%OWOQO

March 29, 1988

Rep. John Sund, Chairman
House Judiciary Committee
P. 0. Box V

Juneau, Alaska 99811

Re: HB $45.
Dear Representative Sund:
Thank you for requesting my comments on HB 545.

This bill fills a significant gap in the existing criminal code
by penalizing sexual contact with mentally incapable people,
those who are incapable of understanding the nature and
consequences of their conduct. It also increases the penalties
for sexual penetration offenses committed against a mentally
incapable person by someone with a legal duty to care for the
person. Adults who are developmentally incapable of giving a
meaningful consent to sexual conduct should be protected from
being sexually victimized. The harshest penalties should be
imposed on those who exploit the mentally incapable by abusing
their positions of legal authority over them.

Because this bill denies a category of adults the ability to
consent to the full range of voluntary sexual behavior, the
elements of the offenses and the definitions which they use must
be narrowly drawn to protect those who require protection but not
to deny a fundamental right to those who do indeed have the
capacity to consent to sexual behavior. Given the need for
sensitivity in drawing lines in this area, the bill"s focus on
"legal authority”™ as a requisite for the more serious crimes is
substantially preferable to using broader concepts of having any
position of authority or being temporarily entrusted to care for
someone, such as are used in the child sexual abuse laws.

Someone entrusted by law to care for a mentally incapable adult
will always be in a position to know the extent of that person®s
incapacity, and the professional caregiver status makes any
sexual overture inherently coercive. By contrast, a neighbor or
friend occasionally entrusted to care for a mentally disabled
adult may develop a genuine friendship which leads to a
noncoercive sexual relationship, which is fully consensual but
for the one adult®s being so mentally impaired that the law



defines him or her as legally incapable of consent* Though
knowingly engaging in a sexual relationship with a mentally
incapable person may be criminalized, the severe presumptive
sentences for unclassified felonies should not apply to the
neighbor or friend situation.

Section 2 leaves the current statute on sexual penetration with a
person who is temporarily incapacitated - e.g., a person who 1is
extremely intoxicated - wunchangea, except that the term
"incapacitated” has been eliminated. That is, former AS
11.41.420(a)(2)(B) would be .420(a)(3)(B) under this bill. The
term "incapacitated” has a very different meaning in Title 13,

and it is helpful to eliminate the confusion which arises from
giving a term two different meanings. Section 3 creates a new
offense for sexual contact with a temporarily incapable person.

Section 4 provides that a person who is himself or herself
mentally 1incapable cannot be charged with a crime of sexual abuse
of another mentally incapable person. Practically speaking, the
defense of mental 1incapability provides a means of
decriminalizing sexual conduct between mentally incapable people.
Between incapable people, sexual conduct has none of the
exploitive character that exists when a non-incapable person
preys upon an incapable person. Such conduct 1is ordinarily
voluntary (even if the parties lack the legal capacity to
"consent™), and it occurs almost exclusively within institutions
for the mentally incapable. It is better dealt with through
institutional rules than through the criminal justice system.

Section 5 provides the critical definition of who is "mentally
incapable.” The proposed definition is far preferable to the
definition in current AS 11.41.420(a)(2)(A). The present
definition depends on a common morality, presuming that an
incapable person ™ consent is invalid when the consent covers
sexual activity that a "normal™ (non-incapable) person would not
consent to. That definition is vague; it is both hard to prove
and hard to defend against in a pluralistic society. The
definition in section 5 focuses on the reason why mentally
incapable adults should not be capable of giving valid consents
to sexual behavior: a consent 1is meaningless if it is given by
someone who does not understand the potential harm in the
situation. The proposed definition 1is significantly more
protective of the mentally disabled than comparable statutes from
other states.



I appreciate this opportunity to comment on this bill. Please
let me know if X can provide any further information or
assistance on this bill.

Very truly yourS/

Dana Fabe
Public Defender

DFs rjb



|~ \P ER /t)epartrnent o Health & Social Services

POSITION

POSITION PAPER
HOUSE BILL NO. 545

For an Act entitled: "An Act amending crimes relating to sexual
assault as they relate to persons who are mentally incapable.”

Effect of Bill:

The purpose of this legislation is to protect mentally 1incapable
persons from sexual assault from care providers and from the
general public.

Discussion:

The intent Of this legislation is to remedy the situation 1in
which current legislation fails to protect mentally incapable
persons from sexual assault unless there is forcible rape. This
legislation expands the types of sexual contact that would be
construed as sexual assaults and thereby offers greater pro—
tection. The Division and the Department supp rts the intent of
this legislation, but have some concerns.

Under Sexual Assault in the First Degree, SECT. 1(A)(3), lines
17 through 20 is intended to address assault by care providers.
In reality i1t might protect only clients that are involuntary

commitments. IT the words "or through service in a program
receiving public funds" were added to the end of line 20, this
should serve to strengthen the intent. This should also be

added to line 29.

This legislation may unintentionally prohibit any form of sexual
contact between married persons when one of them, but not both,
is mentally incapable. The same concerns are present in the
situation in which the couple 1is unmarried, but cohabitating,
dating, etc., in a "legitimate”™ consentual relationship.

Recommendations:

The Division and Department supports passage of this legislation
if the above concerns are addressed ancU_Lncorporated.

Proposed by:
Mel Henry, Director
Division of Mental Health
and Developmental
Disabilities

Date: U

Approved: ~Jk 7
Myra ¥V Munson, Commissioner
Department of Health
and Social Services

Date: 3
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Abused Womerfi Aid In Crisis (AAMCL,
. _Advocates for Victlmj ot Violence (AW);
Aiding Women in Abuse and Rape Emetgencies (AWAR

Alaska Women's Resource Center (AWRO; Arctic Womeri in Crisis gAWI '
Bering Sea Women's Croup (OSWG); Emmonak Women's Shelter;

0N
Kodiak Womeris Resource &Crisis Center (KWRCG;
_Maniilap Regional Women's Crisis Program; MEN, Inc..
Sale 4 fear-free Environment (SAf%); Sltkans Against family Violence (SAfV);

Southwestern Alaska Council for the

AND Prevention of Child Sexual A*auh (SWACPCSA);
South Peninsula Womerfs Services (SPWS);

S E X U A L A S S A U L T StandingTogetherAgainstRape&STAR;TundraWomensCoalinonITW:
Valle/ Womens Resource Center (VWRO;

. Women in Crisis Counseling 4 Asastance (WICCA);

130 Seward, No. 301 = juneau, Alaska 99801 < (907) 586-3650 Women in Safe Homes (WISH); Women's Resource 4 Crisis Center (WRCC)

1

SUPPORT OF HOUSE BILL 545
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY
RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE

The Alaska Network on Domestic Violence and Sexual Assault strongly

supports House Bill 545, Current law does not sanction sexual
assault of the mentally incapable unless the assault involves
penetration. This bill would close thissignificant gap by

criminalizing a sexual assault that involves sexual contact.

It also changes the statutes to most severely penalize a person 1in a
position of legalauthority over a mentally 1incapable person who
sexually victimizes their charge. A caretakers has a special trust
relationship with his or her charge that carries with it power over
and knowledge of the mental incapacity of the victim. Caretakers
who abrogate this trust by preying on thisspecial relationship
should be the most severely penalized.

Mentally 1incapacitated people are very vulnerable to sexual assault.
The Network is aware of two studies on this subject. The first was
the Seattle Rape Relief Disabilities Project completed in 1981. |In
this study, 75% of the developmentally disabled people surveyed had
been sexually assaulted during their lifetime. 99% of the
perpetrators involved were known to the victims.

The second study was conducted by the California State Committee on
the Sexuality of the Developmentally Disabled in 1986. Statwide
professionals working in the field 1in California agreed that 98% of
their clients hadbeen victims of sexual assault. The study also
concluded that developmentally disabled people do not self report
because of their vulnerability 1in general; the fact that they are
frequently dependent on their assailant to meet basic needs; their

lack of awareness of the benefits of reporting; and their lack of
awareness of tb! services available to them. It was found that
professionals oKen do not report because of a lack of knowledge
about their legal obligation to report (California has a mandatory

reporting law for abuse of the developmentally disabled.), and their
perception that the system will not adequately respond.

This last point is extremely relevant to Alaska given the fact that
there is currently no legal response to a developmentally disabled
person who has been sexually assaulted unless actual penetration has

occurred.

The Network strongly urges passage of this bill.
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