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be determined by reference to the law oi the state under
which the custodianship is created, assuming there is
sufficient nexus under SECTION 2 between that state and the
transferor, the minor or the custodian.

Paragraph (11). "Minor" is defined in subdivision
(11), to mean an individual who has not attained the age of
18 years (consistent with AS 25.20.010), except that the
term "minor™ may 1include an older individual under some
circumstances when the ternm is used with reference to the
beneficiary for whose benefit custodial property is held or
is to be held for a period past the age of 18 years. See
the Comments to Sections 20 and 20.5.

Paragraph (13). The definition of the term "personal
representative" is based upon that definition in
AS 13.06.050 (30).

Paragraph (15). The new definition of "transfer" is
necessary to reflect the application of the Act not only to
gifts, but also to distributions fronm trusts and estates,
obligors of the minor, and transfers of the minor®s own
assets to a custodianship by the legal representative of a
minor, all of which are now permitted by this Act.

Paragraph (16). The new definition of "transferor" is
required because the term includes not only the maker of a
gift, i.e., a donor 1in the usual sense, but also fiduciaries
and obligors who control or own property that is the subject
of the transfer. Nothing in this Act requires that a
transferor be an "adult."” If permitted under other law of
the state relating to emancipation or competence to make a
will, gift, or other transfer, a minor may make an effective
transfer of property to a custodian for his benefit or for
the benefit of another minor.

Paragraph (17). Only entities authorized to exercise
"general™ trust powers qualify as "trust companies"; that

is, the authority to exercise only limited fiduciary



8 2. Scope and Jurisdiction

() This Act applies to a transfer that refers to this Act
in the designation under Section 9(a) by which the transfer is
made if at the time of the transfer, the transferor, the minor,
or the custodian is a resident of this State or the custodial
property is located in this State. The custodianship so created
remains subject to this Act despite a subsequent change in
residence of a transferor, the minor, or the custodian, or the
removal of custodial property from this State.

(b) A person designated as custodian under this Act is
subject to personal jurisdiction in this State with respect to
any matter relating to the custodianship.

(©) A transfer that purports to be made and which 1Is valid
under the Uniform Transfers to Minors Act, the Uniform Gifts to
Minors Act, or a substantially similar act, of another bcate is
governed by the law of the designated state and may be executed
and is enforceable in this State if at the timeof the transfer,
the transferor, the minor, or the custodian 1is aresident of the

designated state or the custodial property 1is located 1in the

designated state.

COMMENT
This section has no counterpart in the 1966 Act. It
attempts to resolve uncertainties and conflicts-of-laws

qguestions that have frequently arisen because of the present
nonuniformity of UGMA in the various states and which may
continue to arise during the transi -ion from UGMA to this Act.
The creation of a custodianship must invoke the law of a
particular state because of the form of the transfer required
under SECTION 9 (a). This section provides that a choice of the

UTMA of the enacting state is appropriate and effective if any

of the nexus factors specified 1in subsection (a) exists at the
time of the transfer. This Act continues to govern, and
subsection (b) makes the custodian accountable and subject to



personal jurisdiction in the courts of the enacting state for
the duration of the custodianship, despite subsequent relocation
of the parties or the property.

Subsection (c) recognizes chat residents of the enacting

state may elect to have the law of another state apply to a
transfer. That choice is valid if anexus with the chosen state
exists at the time of the transfer. If personal jurisdiction

can be obtained in the enacting state under other Jlaw apart fronm
this Act, the custodianship may be enforced 1in its courts, which
are directed to apply the law of the state elected by the
transferor.

If the choice of law und.jr subsection (a) or (©) is
ineffective because of the abser.”e of the required nexus, the
transfer may still be effective under the Act of another state

with which a nexus does exist. See SECTION 21.

8 3. Nomination of Custodian

€)) A person having the right to designate the recipient of
property transferable upon the occurrence of a future event may
revocably nominate a custodian to receive the property for a

minor beneficiary upon the occurrence of the event by naming the

custodian followed 1i.isubstance by the words: "as custodian
for (name of minor) under the Alaska
Uniform Transfers to Minors Act."” The nomination may name one
or more persons as substitute custodians to whonm operty
must be transferred, 1in the order named, 1if the h nominated

custodian dies before the transfer or 1is unable, declines, or is
ineligible to serve. The “nomination may be made in a will, a
trust, a deed, an instrument exercising a power of appointment,
or in a writing designating a beneficiary of contractual rights
which 1is registered with or delivered to the payor, issuer, or
other obligor of the contractual rights.

(b) A  custodian nominated under this section must be a
person to whom a transfer of property of that kind may be made
under Section 9(a).

(c) The nomination of a custodian under this section does

not create custodial property until the nominating instrument
-10 -
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becomes 1irrevocable or a transfer to the nominated custodian is
completed under Section 9. Unless the nomination of a custodian
has been revoked, upon the occurrence of the future event the
custodianship becomes effective and the custodian shall enforce
a transfer of the custodial property pu suant to Section 9.
COMMENT

This section is new and permits a future custodian for a
minor to be nominated to receive a distribution under a will or
trust, or as a beneficiary of a power of appointment, or of

contractual rights such as a life or endowment insurance policy,

annuity contract, P.0O.D. Account, benefit plan, or similar
future payment right. Nomination of a future custodian does not
constitute a "transfer™ under this Act and does not create
custodial property. If it did, the nomination and beneficiary

designation would have to be permanent, since a "transfer" s
irrevocable and indefeasibly vests ownership of the interest in
the minor under SECTION 11(b).

Instead, this section permits a revocable beneficiary
designation that takes effect only when the donor dies, or when
a lifetime transfer to the custodian for the minor beneficiary
occurs, such as a distribution under an inter vivos trust.
However, an unrevoked nomination under this section 1is binding
on a personal representative or trustee (see SECTION 5(b)) and
on insurance companies and other obligors who contract to pay in
the future (see SECTION 7(b)).

The person making the nomination may name contingent or
successive future custodians to serve, 1in the order named, in
the event that the person first nominated dies, or 1is unable,
declines, or is ineligible to serve. Such a substitute future
custodian is a custodian "nominated . . . under Section 3" to
whom the transfer must be made under JECTIONS 5(b) and 7(b).

Any person nominated as future custodian may decline to
serve before the transfer occurs and may resign at any time

after the transfer. See SECTION 18.
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8 4. Transfer by Gift or Exercise of Power of Appointment

A person may make a transfer by 1irrevocable gift: to, or the
irrevocable exercise of a power of appointment in favor of, a
custodian for the benefit of a minor pursuant to Section 9.

GCOMIVENT

To emphasize the different kinds of transfers that create
presently effective custodianships under this Act, they are
separately described in SECTIONS 4, 5, 6 and 7. This section 1in
part corresponds to Section 2(a) of the 1966 Act and covers the
traditional lifetime gift that was the only kind of transfer
authorized by the 1866 Act. It also covers an irrevocable
exercise of a power of appointment 1in favor of a custodian, as
distinguished from the exercise of a power in a revocable
instrument that results only in the nomination of a future

custodian under SECTION 3.

8 5. Transfer Authorized by Will or Trust

(a) A  personal representative or trustee may make an
irrevocable transfer pursuant to Section 9 to a custodian for
the benefit of a minor as authorized in the governing will or
trust.

(b) If the testator or settlor has nominated a custodicn
under Section 3 to receive the custodial property, the transfer
must be made to that person.

(c) I f the testator or settlor has not nominated a
custodian under Section 3, or all persons so nominated as
custodian die before the transfer or are unable, decline, or are
ineligible to serve, the personal representative or the trustee,
as the case may be, shall designate the custodian from among
those eligible to serve as custodian for property of that kind
under Section 9 (a).

COMMENT

This section is new and has no counterpart in the 1966 Act.

Itis based on nonuniform provisions adopted by Connecticut,

Illinois, Wisconsin and other states to validate distributions

-12 -



—— w~ W *Ar a minor beneficiary,

when the use of a custodian is expressly authorized by the

governing instrument. It also covers the designation of the
custodian whenever -he settlor or testaor fails to make a
nomination, or the future custodian nominated under SECTION 3

(and any alternate named) fails to qualify.

8 6. Other Transfer by Fiduciary

(a) Subject to £ Psection (c), a personal representative or
trustee may make an irrevocable transfer to another adult or
trust company as custodian for the benefit of a minor pursuant
to Section 9, 1in the absence of a will or under a will or trust
that does not contain an authorization to do so.

(b) Subject to subsection (c), aconservator may make an

irrevocable transfer to another adult or trust company as

custodian for the benefit of the minor pursuant to Section 9.

(c) A transfer under subsection (@) or (b)) may be made only
if (1) the personal representative, trustee, or conservator
considers the transfer to be in the best interest of the minor,
(ii) the transfer 1is not prohibited by or inconsistent with
provisions of the applicable will, trust agreement, or other
governing instrument, and (iii) the transfer is authorized by
the court if it exceeds $25,000 1in value.

COMMENT

This section is new and has no counterpart in the 1966 Act.
It covers a new concept, already authorized by the law of some
states through nonuniform amendments to the 1966 Act, to permit
custodianships to be used as guardianship or conservator

substitutes, even though not specifically authorized by the

person whose property is the subject of the transfer. It also
permits the legal representative of the minor,such asa
conservator or guardian, to transfer the minor"s ownpropertyto
a new or existing custodianship for the purposes ofconvenience

or economies of administration.



A custodianship may be created under this section even
though not specifically authorized by the transferor, the
testator, or the settlor of the trust if three tests are
satisfied. First, the fiduciary making the transfer must
determine in good faith and 1in his fiduciary capacity that a
custodianship will be in the best interests of the minor.
Second, a custodia®™ hip may not be prohibited by, or
inconsistent with, ne terns of any governing instrument.
Inconsistent terms would include, for example, a spendthrift
clause 1in a governing trust, provisions terminating a governing
trust for the minor®"s benefit at a time other than the time of
the minor-"s age of majority, and provisions for mandatory
distributions of income or principal at specific times or
periodic 1intervals. Provisions for other outright distributions
or bequests would not be 1inconsistent with the creation of a
custodianship under this section. Third, the amount of property
transferred, (as measured by 1its value) must be of such relative
small amount that the lack of court supervision and the
typically stricter investment standards that would apply to the
conservator otherwise required will not be important. However,
if the property 1is of significant size, transfer co a custodian
may still be made if the court approves and if the other two
tests are met.

The custodianship created under this section without express
authority 1in the governing instrument will terminate upon the
minor"s attainment of the statutory age of majority of the
enacting state apart from this Act, i.e., at the same age a

conservatorship of the minor would end. See Section 20 and the

Comment thereto.

87. Transfer by Obligor
(a) Subject tosubsections (b) and (c), a person not

subject to Section 5 or 6 whoholds property of or owes a



liquidated debt to a minor not having a conservator may make an
irrevocable transfer to a custodian for the benefit of the minor
pursuant to Section 9.

(b) IT a person having the right to do so under Section 3
has nominated a custodian under that section to receive the
custodial property, the transfer must be made to that person.

(c) If no custodian has been nominated under Section 3, or
all persons so nominated as custodian die before the transfer or
are unable, decline, or are ineligible to serve, a transfer
under this section may be made to an adult member of the minor"s

family or to a trust company unless the property exceeds $25,000

in value.
COMMENT
This section is new and, like SECTION 6, permits a
custodianship to be established as a substitute for a

conservator to receive payments due a minor from sources other
than estates, trusts, and existing guardianships covered by
SECTIONS 5 and6. For example, a tort judgment debtor of a
minor, a bank holding a joint or P.0.D. account of which a minor
is the surviving payee, Or an insurance company holding life
insurance policy or benefit plan proceeds payable to a minor may
create a custodianship under this section.

Use of this section 1is mandatory when a future custodian has
been nominated under SECTION 3 as a named beneficiary of an
insurance policy, benefit plan, deposit account, or the like,
because the original owner of the property specified a
custodianship (and a future custodian) to receive the property.
I f that custodian (or any alternate named) 1is not available, if
none was nominated, or none could have been nominated (as in the
case of a tort jJudgment payable to the minor), this section is
permissive and does not preclude the obligor from requiring the
appointment of a conservator to receive payment. It allows the
obligor to transfer to a custodian unless the property exceeds
the stated value, 1in which case a conservator must be appointed

to receive it.
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S 8. Receipt for Custodial Property

A written acknowledgment of delivery by a custodian
constitutes a sufficient receipt and discharge for custodial
property transferred to the custodian pursuant to this Act.

COMMENT

This section discharges transferors from further
responsibility for custodial property delivered to and receipted
for by the custodian. See also SECTION 16 which protects
transferors and other third parties dealing with custodians.
Because a discharge or release for a donative transfer is not
necessary, this section had no counterpart in the 1966 Act.

This section does not authorize <n existing custodian, or a
custodian to whom an obligor makes a transfer under SECTION 7,
to settle or release a claim of the minor against a third
party. Only a conservator, guardian ad litem or other person
authorized under other law to act for the minor may release such
a claim.

8 9. Manner of Creating Custodial Property and Effecting
Transfer; Designation of Initial Custodian; Control

(a) Custodial property is created and a transfer is
whenever:

(¢D) an uncertificated security or a certifi
security in registered form 1is either:

(1) registered in the name of the transferor, an

adult other than the transferor, or a trust company,
followed in substance by the words: "as custodian
for (name of minor) wunder the Alaska

Uniform Transfers to Minors Act"; or

(i) delivered if in certificated form, or any
document necessary for the transfer of an
uncertificated security 1is delivered, together with any
necessary endorsement to an adult other than the
transferor or to a trust company as custodian,
accompanied by an instrument in substantially the form

set forth in subsectin (b);

-16-
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) money is paid or delivered to a broker or

financial institution for credit to an account 1in the name

of the transferor, anadultother than the transferor, or a
trust company, followed in substance by the words: "as
custodian for (nameofminor) under

Alaska Uniform Transfers to Minors Act”;
3) the ownership of a life or endowment insurance
policy or annuity contract is either:

(i) registered with the 1issuer in the name of the

transferor, adult other than the transferor, or a
trust compare . followed 1in substance by the words: "as
custodian for (name of minor) wunder the

Alaska Uniform Transfers to Minors Act"; or

(ii) assigned in a writing delivered to an adult

other than the transferor or to a trust company whose
name in the assignment 1is followed in substance by the
words: "as custodian for (name of minor)

under the Alaska Uniform Transfers to Minors Act";
4 an irrevocable exercise of a power of appointment
or an 1irrevocable present right to future payment under a

contract is the subject of a written notification delivered

to the payor, issuer, or other obligor that the right 1is
transferred ;.0 the transferor, an adult other than the
transferor, or a trust company, whose name in the
notification is followed in substance by the words: "as
custodian for (name of minor) under the Alaska

Uniform Transfers to Minors Act";

) an interest in real property 1is recorded 1in the

name of the transferor, an adult other than the transferor,

or atrust company, Tfollowed 1in substance by the words: as
custodian for (name of minor) wunder the Alaska
Uniform Transfers to Minors Act";

(6) a certificate of title issued by a department or

agency of a state or of the United States which evidences

title to tangible personal property is either:

the



(i) issued in the name of the transferor, an

adult other than the transferor, or a trust company,
followed in substance by the words: "as custodian
for (name of minor) wunder the Alaska

Uniform Transfers to Minors Act"; or

(ii) delivered to an ctuult other than the
transferor or to a trust company, endorsed to that
person followed in substance by the words: "as

custodian for (name of minor) wunder the

Alaska Uniform Transfers to Minors Act"; or

@) an interest in any property not described in
paragraphs (1) through (6) 1is transferred to an adult other
than the transferor or to a trust company by a written
instrument in substantially the form set forth in subsection
(b)
(b) An instrument 1in the following form satisfies

requirements of paragraphs (1) (ii) and (7) of subsection (a):
"TRANSFER UNDER THE ALASKA
UNIFORM TRANSFERS TO MINORS ACT

| . (name of transferor or name and

representative capacity if a fiduciary) hereby transfer to

(name of custodian), as custodian for

(name of minor) under the Alaska Uniform Transfers to Minors
Act, the following: (insert a description of the custodial
property sufficient to identify it).

Dated:

(Signature)

(name of custodian) acknowledges receipt of

the property described above as custodian for the minor named

above under the Alaska Uniform Transfers to Minors Act.

Dated:

If
(Signature of Custodian)

the



(c) A transferor shall place the custodian in control

the custodial property as soon as practicable.
COMMENT

The 1966 Act contained optional bracketed language
permitting an adopting state to limit the <class of eligible
initial custodians to an adult member of the minor®"s family or a
guardian of the minor. This optional limitation has been
deleted because it would preclude the use of an individual and
uncompensated custodian if no qualified or willing family member
is available.

Otherwise/ with respect to transfers of securities, cash,
and insurance or annuity contracts, this section tracks the
cognate provisions of subsection 2(a) of the 1966 Act, with one
exception. Under subsection (a) (1) (i) of this section, a
transfer of securities in registered form may be accomplished
without registering the transfer in the name of the custodian so
th.t transfers may be accomplished more expeditiously, and so
that securities may be held by custodians in street name. In
other words, subsection (a)(1) (@) is not the exclusive manner
for making effective transfers of securities 1in registered form.

In addition, subsection (a) creates new procedures for
handling the additional types of property now subject to the
Act; specifically:

Paragraph (3) covers the irrevocable transfer of
ownership of life and endowment insurance policies and
annuity contracts.

Paragraph 4) covers the irrevocable exercise of a
power of appointment and the 1irrevocable present assignment
of future payment rights, such as royalties, interest and
principal payments under a promissory note, or beneficial
interests under life or endowment or annuity insurance
contracts or benefit plans. The payor, issuer, or obligor
may require additional formalities such as completion of a
specific assignment form and an endorsement, but the

transfer is effective upon delivery of the notification.

of



See SECTION 3 and the Comment thereto for the procedure for
revocably "nominating" a future custodian as a beneficiary
of a power of appointment or such payment rights.

Paragraph (5) is the exclusive method for the transfer
of real estate and includes a disposition effected by will.
Under the law of those states in which a devise of real
estate vests in the devisee without the need for a deed from
the personal representative of the decedent, a document such
as the will must still be "recorded"” under this provision to
make the transfer effective. For inter vivos transfers, of
course, a conveyance in recordable form would be employed
for dispositions of real estate to a custodian.

Paragraph (6) covers the transfer of personal property
such as automobiles, aircraft, and other property subject to
registration of ownership with a state or federal agency.
Either registration of the transfer in the name of the
custodian or delivery of the endorsed certificate in

registerable form makes the transfer effective.

Paragraph (7) 1is a residual classification, covering
all property not othervrise covered in the preceding
paragraphs. Examples would include nonregistered

securities, partnership interests, and tangible personal

property not subject to title certificates.

The form of transfer document recommended and set forth 1in
subsection (b) contains an acceptance that must be executed by
the custodian to make the disposition effective. While such a
form of written accentance is not specifically required in the
case of registered securities under subsection (a) (1), money
under (a) (2) , insurance contracts or interests under (a) (3) or
(4) , real estate under (@) (56), or titled personal property under
(a)(6), it is certainly the better and recommended practice to
obtain the acknowledment, consent, and acceptance of the

designated custodian on the instrument of transfer, or

otherwise.
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A transferor may create a custodianship by naming himself as
custodian, except for transfers of securities under subsection
(a)(l)(ii), insurance and annuity contracts under (a)(3)(ii),
and titled personalty under (a)(6)(ii) , which are made without
registering them in the name of the custodian, and transfers of
the residual class of property covered by (a) (7). In all of
these cases a transfer of possession and control to a third
party 1is necessary to establish donative intent and consummation
of the transfer, and designation of the transferor as custodian
renders the transfer invalid under SECTION 11(a)(2).-

Note, also, that the Internal Revenue Service takes the
position that custodial property is includable in the gross
estate of the donor if he appoints himself custodian and dies
while serving in that capacity before theminor attains the age
of 21. Rev.Rul. 57-366,C.B. 1957-2, 618; Rev.Rul. 59-357, C.B.
1959-2, 212; Rev.Rul. 70-348, C.B. 1970-2, 193; Estate of
Prudowsky v. Comm"r, 55 T.C. 890 (1971), affd. per curiam, 465
F.2d 62 (7th Cir. 1972).

This Act has been drafted in an attempt to avoid income
attribution to the parent or inclusion of custodial insurance
policies on a custodian”™s life 1in the estate of the custodian
through the changes made in the standards for expenditure of
custodial property and the custodian®s 1incidents of ownership in
custodial property. See SECTIONS 13 and 14 and the Comments
thereto. However, the much greater problem of inclusion of
custodial property in the estate of the donor who serves as
custodian remains. Therefore, despite the fact that this
section of the Act permits it in the case of registered
securities, money, life insurance, real estate, and personal
property subject to titling laws, it is generally still
inadvisable for a donor to appoint himself custodian or for a
parent of the minor to serve as custodian. See, generally
Sections 2036 and 2038 1.R.C. and Rulings and cases cited above;
with respect to gifts of closely held stock when a donor retains
voting rights by serving as custodian, see Section 2036(b),
I.R.C. overruling U.S. v. Byrun, 408 U.S. 125 (1972), rehearing

denied 409 U.S. 898.
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Subsection (c) tracks in substance Section 2(c) of the 1966
Act. However, it replaces the requirement that the transferor
"promptly do all things within his power" to complete the
transfer, with the requirement that such action nust be taken
"as soon as practicable." This change is intended only to
reflect the fact that possession and control of property
transferred from an estate can rarely be accomplished with the
immediacy that the term "promptly”™ may have 1implied. In the
case of inter vivos transfers, no relaxation of the former
requirement is intended, since "prompt" transfer of dominion 1is

usually practicable.

8 10. Single Custodianship

A transfer may be ma e only for one minor, and only one
person may be the custodian. All custodial poperty held under
this Act by the same custodian for the benefit of the same minor
constitutes a single custodianship.

COMMENT

The first sentence follows Section 2(0) of the 1966 "t.
The second sentence states what was implicit in the 1966 Act,
that additional transfers at different times and fronm different
sources may be made to an existing custodian for the minor and
do not create multiple custodianships. This provision also
permits an existing custodian to be named as successor custodian
by another custodian for the same minor who resigns under
SECTION 18 for the purpose of consolidating the assets 1in a
single custodianship.

Note, however, that these results are limited to transfers
made "under this Act." Gifts previously made under the Alaska
UGMA or under the UGMA or UTMA of another state must be treated
as separate custodianships, even though the same custodian and
minor are involved, because of possible differences in the age
of distribution and custodian's powers under those other Acts.

Even when all transfers to a single —custodian are made

"under this Act" and a single custodianship results, custodial



property transferred under SECTIONS 6 and 7 must be accounted
for separately from property transferred under SECTIONS 4 and 5
because the custodianship will terminate sooner with respect to
the former property since the State of Alaska has a statutory
age of majority a. 18/ which 1is lower than 21. See SECTION 20
and the Comment thereto.

8 11. Validity and Effect of Transfer

(a) The validity of a transfer made in a manner prescribed
in this Act is not affected by:

(D) failure of the transferor to comply with Section
9(c) concerning possession and control?

(2) designation of an ineligible custodian, except
designation of the transferor in the case of property for
which the transferor is ineligible to serve as custodian
under Section 9(a); or

(3) death or incapacity of aperson nominated under
Section 3 or designated under Section 9 as custodian or the
disclaimer of the office by that person.

(b) A transfer made pursuant to Section 9 is irrevocable,
and the custodial property is indefeasibly vested in the minor,
but the custodian has all the rights, powers, duties, and
authority provided 1in this Act, and neither the minor nor the
minor"s legal representative has any right, power, duty, or
authority with respect to the custodial property except as
provided 1in this Act.

( By making a transfer, the transferor incorporates 1in
the disposition all the provisions of this Act and grants to the
custodian, and to any third peson dealing with a person
designated as <custodian, the respective powers, rights, and

immunities provided 1in this Act.

(d) A person is not precluded from being a custodian for

minor under this part with respect to some property because the

person 1is a conservator of the minor with respect to other

property.
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(e) A person who 1is the conservator of the minor is not
precluded from being a custodian for a minor under this part
because the custodial property has or will be transferred to the
custodian from the guardianship estate of the minor. In such
case, for the purposes of Section 9, the custodian shall be
deemed to be "an adult other than the transferor."”

(@D In the cases described in subdivisions (d) & (e), with
respect to the property transferred to the custodian, this part
applies to the extent it would apply if the person to whom the
custodial property 1is transferred were not and had not been a
conservator of the minor.

COMMENT

Subsection (a) generally tracks Section 2(c) of the 1966
Act, except that the transferor®s designation of himself as
custodian of property for which he is not eligible to serve
under SECTION 9(a) makes the transfer ineffective. See Comment
to SECTION 9.

The balance of this section generally tracks Section 3 of
the 1966 Act with a number of necessary, and perhaps
significant, changes required by the new kinds of property
subject to custodianships. The 1966 Act provides that a
transfer made in accordance with its terms "conveys to the minor
indefeasibly vested legal title to the [custodial property]."
Because equitable interests in property may be the subject of a
transfer under this Act, the reference to "legal title"” has been
deleted, but no change concerning the effect or finality of the
transfer 1is intended.

However, subsection (b) qualifies the rights of the minor in
the property, by making them subject to "the rights, powers,
duties and authority™ of the custodian under this Act, a concept

that may have been implicit and intended in the 1966 Act, but

not expressed.The concept 1is important because of the kinds of
property, particularly real estate, now subject to
custodianship. I f the minor 1is married,it would be possible
for homestead, dower, orcommunity property rights to attach to
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real estate (or other property) acquired after marriage by the
minor through a transfer to a custodianship for his benefit.
The quoted language qualifying the minor®s interest in the
property is intended to override these rights insofar as they
may conflict with the custodian”®s ability and authority to
manage, sell, or transfer such property while it 1is custodial
property. Upon termination of the custodianship and transfer of
the custodial proprty to the former minor, the custodial
property would then become subject to such spousal rights for
the first time.

For a list of the immunities enjoyed by third persons under
subsection (c), see SECTION 16 and the Comment thereto.

Because a custodianship wunder thisAct can extend beyond the
age of majority in many states, or beyond emancipation of a
minor through marriage or otherwise, the Drafting Committee
considered the addition of a spendthrift clause to this
section. The idea was rejected because neither the 1966 Act nor
its predecessors had such a provision, because spendthirft
protection would extend only wuntil 21 in any event and judgments
against the minor would then be enforceable, and because the
spendthirft qualification on the interest of the minor 1in the
property may be inconsistent with the theory of the Act to
convey the property indefeasibly to the minor.

Subdivisions (d), (e), and (f) of Section 11 are not
included in the Uniform Transfers to Minors Act. These
subdivisions are included in Section 11 to make clear that (1) a
person serving as guardian of the estate of the minor may also
serve as custodian under this Act and in this case the custodial
property does not become a part of the guardianship estate and
(2) property may be transferred from a guardianship estate to
the person who serves as guardian to be held by that person as
custodian under this Act, and in such case the property is no
longer a part of the guardianship estate but 1instead 1is governed

solely by this Act. [17 Cal.L.Rev.Comm.Reports 61 (1984)].
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8 12. Care of Custodial Property
(a) A custodian shall:
&8) take control of custodial property;
(2) register or record title to custodial property if
appropriate; and
(3) collect, hold, manage, 1invest, and reinvest
custodial property.

(b) In dealing with custodial property, a custodian shall
observe the standard of care that would be observed by a prudent
person dealing with property of another and is not limited by
any other statute restricting investments by fiduciaries. If a
custodian has a special skill or expertise or 1is named custodian
on the basis of representations of a special skill or expertise,
the custodian shall wuse that skill or expertise. However, a
custodian, in the custodian®s discretion and without liability
to the minor or the minor"s estate, may retain any custodial
property received from a transferor.

(c) A custodian may invest in or paypremiums on life
insurance or endowment policies on (i) the life of the minor
only if the minor or the minor®"s estate is the sole beneficiary,
or (ii) the 1life of another peson in whom the minor has an
insurable interest only to the extent that the minor, the
minor®s estate, or the custodian in the capacity of custodian,
is the irrevocable beneficiary.

(d) A custodian at all times shall keep custodial property
separate and distinct from all other property in a manner
sufficient to identify it clearly as custodial property of the
minor. Custodial property consisting of an undivided interest
is so identified if the minor"s interest is held as a tenant 1in
common and 1is fixed. Custodial property subject to recordation

t is recorded, and custodial property

is SO identified if

subject to registration is so 1identified if it 1is either
registered, or held in an a-..count designated, in the name of the
custodian, followed 1in substance by the words: "as a custodian

for (name of minor) wunder the Alaska Uniform Transfers



to Minors Act."”

(e) A custodian shall keep records of all transactions
respect to custodial property, 1including information necessary
for the preparation of the minor®"s tax returns, and shall make
them available for inspection at reasonable intervals by a
parent or legal representative of the minor or by the minor if
the minor has attained the age of 14 years.

COMMENT

Subsection (a) expands Section 4(a) of the 1966 Act to
include the duties to take control and appropriately register or
record custodial property in the name of the custodian.

Subsection (b) restates and makes somewhat stricter the
prudent man fiduciary standard for the custodian, since it is
now cast in terms of a prudent person "dealing with property of
another™ vrather than one "who 1is seeking a reasonable income and
the preservation of his capital,” as under the 1966 Act. The
r-Te also adds a slightly higher standard for professional
fiduciaries. The rule parallels secton 7-302 of the Uniform
Probate Code in order to refer to the existing and growing body
of law interpreting that standard. The 1966 Act permitted a
custodian to retain any security or bank account received,
without the obligation to diversify investment. This subsection
extends that rule to any property received.

In order to eliminate any uncertainty that existed under the
1966 Act, subsection (c) grants specific authority to invest
custodial property in life insurance on the minor"s life,
provided the minor"s estate is the sole beneficiary, or on the
life of another person in whom the minor has an insurable
interest, provided the minor, the minor"®s estate, or the
custodian in his custodial capacity 1is made the beneficiary of
such policies.

Subsection (d) generally tracks Section 4(g) of the 1966 Act
but adds the provision requiring that custodial property
consisting of an undivided interest be held as a tenant in

common . This provision permits the custodian to invest
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custodial property in common trust funds, mutual funds, or in a
proportional interest in a "jumbo" certificate of deposit.
Investment in property held 1in joint tenancy with right of
survivorship 1is not permitted, but the Act does not preclude a
transfer of such an .interest to a custodian, and the custodian
is authorized under subsection (b) to retain a joint tenancy
interest so received.

Subsection (e) follows Section 4(h) of the 1966 Act, but
adds the requirement that income tax information be maintained
and made available for preparation of the minor®"s tax returns.
Because the custodianship is not a separate legal entity or
taxpayer, the minor"s tax identification number should be used

to identify all custodial property accounts.

8 13. Powers of Custodian

(a) A custodian, acting in a custodial capacity, has all
the rights, powers, and authority over custodial property that
unmarried adult owners have over their own property, but a
custodian mayexercise those rights, powers, and authority in
that capacity only.

(b) This section does not relieve a custodian from
liability for breach of Section 12.

COMMENT

Subsection (a) replaces the specific list of custodian’™s
powers 1in Section 4(f) of the 1966 Act which related only to
securities, money, and insurance, then the only permitted kinds
of custodial property. It was determined not to expand the list
to try to deal with all forms of property now covered by the Act
and to specify all powers that might be appropriate for each
kind of property, or to refer to an existing body of state law,
such as the Trustee®"s Powers Act, since such powers would not be
uniform. Instead, this provision grants the custodian the very
broad and general powers of an unmarried adult owner of the
property, subject to the prudent person rule and to the duties

of segregation and record keeping specified in SECTION 12. This



approach permits the Act to be self-contained and more readily
understandable by volunteer, nonprofessional fiduciaries, who
most often serve as custodians. It is intended that the
authority granted includes the powers most often suggested for
custodians, such as the power to borrow, whether at interest or
interest free, the power to invest in common trust funds, and
the power to enter contracts that extend beyond the termination
of the custodianship.

Subsection (a) further specifies that the custodian®s powers

or incidents of ownership in custodial property such as
insurance policies maybe exercised only inhis capacity as
custodian. This provision 1is intended to prevent the exercise

of those prowers for the direct or indirect benefit of the
custodian, so as to avoid as nearly as possible the result chat
a custodian who dies while holding an insurance policy on his
own life for the benefit of a minor will have the policy taxed
in his estate. See, Section 2042, I.R.C.; but compare

Terriberry v. U.S., 517 F.2d 286 (5th Cir.1975), and Rose v.

U.S., 511 F.2d 259 (5th Cir. 1975).

8 14. Use of Custodial Property

(a) A custodian may deliver or payto the minor or expend
for the minor"s benefit so much of the custodial property as the
custodian considers available for the use and benefit of the
minor, without court order and without regard to (i) the duty or
ability of the custodian personally or of any other person to
support the minor, or (ii) any other 1income or property of the
minor which may be applicable or available for that purpose.

(b) On petition of an interested person or the minor if the
minor has attained the age of 14 years, the court may order the
custodian to deliver or pay to the minor or expend for the
minor"s benefit so much of the custodial property as the court
considers advisable for the use and benefit of the minor.

(¢) A delivery, payment, or expenditure under this section

is in addition to, not in substitution for, and does not affect
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any obligation of a person to support the minor.
COMMENT

Subsections (a) and (b) track subsections (b) and (c) of
Section 4 of the 1966 Act, but with two significant changes.
The standard for expendiure of custodial property has been
amended to read "for the use and benefit of the minor,"” rather
than "for the support, maintenance, education and benefit of the
minor"™ as specified under the 1966 Act. This change 1is intended
to avoid the implication that the custodial property can be used
only for the required support of the minor.

The IRS has taken the position that the income from
custodial property, to the extent it is used for the support of
the minor-donee, 1is includable in the gross income of any person
who 1is legally obligated to support the minor-donee, whether or
not that person or parent 1is serving as the custodian. Rev.Rul.
56-484, C.B. 1956-2, 23; Rev.Rul. 59-357, C.B. 1959-2, 212.
However, Reg. 1.662(a)-4 provides that the term "legal
obligation™ includes a legal obligation to support another
person if, and only if, the obligation 1is not affected by the
adequacy of the dependent®s own resources. Thus, if under 1local
law a parent may use the resources of a child for the child"s
support in lieu of supporting the child nimself or herself, no
obligation of support exists, whether or not income is actually
used for support, at least if the child"s resouces are
adequate. See, Bittker, Federal Taxation of Income Estates and
Gifts Para. 80.44 (1981).

For this reason, new subsection (c) has been added to
specify that distributions or expenditures may be made for the
minor without regard to the duty or ability of any other person
to support the minor and that distributions or expenditures are
not in substitution for, and shall not affect, the obligation of
any person to support the minor. Other possible methods of
avoiding the attribution of custodial property income to the
person obligated to support the minor would be to prohibit the

use of custodial property or its income for that purpose, or to
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provide that any such use gives rise to a cause of action by the
minor against his parent to the extent that custodial property
or income 1is so used. The first alternative was rejected as too
restrictive, and the second as too cumbersome.

The "use and benefit"” standard in subsections (a) and (b) is
intended to include payment of the minor®s legally enforceable
obligations such as tax or child support obligations or tort
claims. Custodial property could be reached by levy of a
judgment creditor 1in any event, so there is no reason not to
permit custodian or court-ordered expenditures for enforceable
claims.

An "interested person" entitled to seek court ordered
distributions under subsection (b) would include not only the
parent or conservator or guardian of the minor and a transferor
or a transferor®"s legal representative, but also a public agency
or official with custody of the minor and a third party to whonm

the minor owes legally enforceable debts.

8 15. Custodian"s Expenses, Compensation, and Bond

(a) A custodian is entitled to reimbursement from custodial
property for reasonable expenses incurred in the performance of
the custodian®s duties.

(b) Except for one who is a transferor under Section 4, a
custodian has a non-cumulative election during each calendar
year to charge reasonable compensation for services performed
during that year.

(c) Except as provided in Section 18(fF), a custodian need
not give a bond.

COMMENT

This section parallels and restates Section 5 of the 1966
Act. It deletes the statement that a custodian may act without
compensation for services, since that concept 1is implied in the
retained provision that a custodian has an "election" to be
compensated. However, to prevent abuse, the latter provision

for permissive compensation is denied to a custodian who is also
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the donor of the custodial property.

The custodian-®s election to charge compensation must be
exercised (although the compensation need not be actually paid)
at least annually or it lapses and may not be exercised later.
This provision is intended to avoid imputed income to the
custodian who waives compensation, and also to avoid the
accumulation of a large unanticipated claim for compensation
exercisable at termination of the custodianship.

This section deletes as surplusage the bracketed optional
standards contained in the 1966 Act for determining "reasonable
compensation” which 1included, "in :he order stated.”™ a direction
by the donor, statutes governing compensation of custodians or
guardians, or court order. While compensat-"on of custodians
becomes a more likely occurrence and a more important issue
under this Act because property requiring increased management
may now be subject to custodianship, compensation can still be
determined by agreement, by reference to a statute or by court

order, without the need to so state in this Act.

8 16. Exemption of Third Person from Liability

A third person 1in good faith and without court order may act
on the instructions of or otherwise deal with any person
purporting to make a transfer or purporting to act in the
capacity of a custodian and, 1in the absence of knowledge, 1is not
responsible for determining:

(a) the validity of the purported custodian®s designation;

(2) the propriety of, or the authority under this Act for,
any act of the purported custodian;

(3) the validity or propriety under the Act of any
instrument or instructions executed or given either by the
person purporting to make a transfer or by the purported
custodian; or

(4) the propriety of the application of any property of the
minor delivered to the purported custodian.

COMMENT
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This section carries forward, but shortens and simplifies,
Section 6 of the 1966 Act, with no substantive change intended.
The 1966 revision permitted a 14 year old minor to appoint a
successor custodian and specifically provided that third parties
were entitled to rely on the appointment. Because this section
refers to any custodian, and "custodian" is defined to include
successor custodians (SECTION 1(7), a successor custodian
appointed by the minor 1is included among those upon whom third
parties may rely.

Similarly, because this section protects any third
"persons," it is not necessary to specify here or in SECTION
11(c) that it extends to any "issuer, transfer agent, bank, life
insurance company, broker, or other person or financial
institution,” as did the 1966 Act. See the definition of
"person" in SECTION 1(12).

This section excludes from its protection persons with
"knowledge™ of the irregularity of a transaction, a concept not
expressed but probably implied in Section 6 of the 1966 Act.
See, e.g., State ex rel. Paden V. Currel, 597 S._.W.2d 167
(Mo.App. 1980) disapproving the pledge of custodial property to
secure a personal loan to the custodian.

Similarly, this section does not alter the requirements for
bona fide purchaser or holder in due course status under other
law for persons who acquire from a custodian custodial property

subject to recordation or registration.

8 17. Liability to Third Persons

(a) A claim based on (i) a <contract entered into by a
custodian acting in a custodial capacity, (i) an obligation
arising from the ownership or control of custodial property, or
(iii) a tort committed during the custodianship, may be asserted
against the custodial property by proceeding against the
custodian in the custodial <capacity, whether or not the
custodian or the minor is personally liable therefor.

(b) A custodian is not personally liable:
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&8 on a < tract properly entered into in the
custodial capacity unless the custodian fails to reveal that
capacity and to identify the custodianship in the contract;
or
(2) for an obligation arising from control of
custodial property or for a tort committed during the
custodianship unless the custodian is personally at fault.
(c) A minor is not personally liable foran obligation
arising from ownership of custodial propety or for a tort
committed during the custodianship unless the miner is
personally at fault.
COMMENT

This section has no counterpart 1in the 1966 Act and is based
upon Section 5-429 of the Unifornm Probate Code, relating co
limitations on the liability of ~conservators. Because some
forms of custodial property now permitted under this Act can
give rise to liabilities as well as benefits (e.g-, general
partnership interests, interests 1in real estate or business
proprietorships, automobiles, etc.) the Committee believes it 1is
necessary to protect the minor and other assets he might have or

acquire from such liabilities, since the minor 1is unable to

disclaim a transfer to a custodian for his benefit. Similar
protection for the custodian is necessary so as not to
discourage nonprofessional or uncompensated persons from
accepting the office. Therefore this section generally limits

the claims of third parties to recourse against the custodial
property, as third parties dealing with a trust are generally
limited to recourse against the trust corpus.

The custodian incurs personal Iliability only as provided 1in
subsectoin (b) for actual fault or for failure to disclose his
custodial capacity "in the contract™ when contracting with third
parties. In oral contracts, oral disclosure of the custodial
capacity 1is sufficient. The minor, on the other hand, incurs

personal liability under subdivision (c) only for actual fault.
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" Ai! custodial property is subjected to claims of third
parties under this section, the minor the minor"s legal
representative, if not a party to the action by which the clainm
is successfully established, may seek to recover the loss from
the custodian in a separate action. See SECTION 19 and the
Comment thereto.

8 18. Renunciation, Resignation, Death, or Removal of
Custodian; Designation of Successor Custodian

(a) A person nominated under Section 3 or designated under
Section 9 as custodian may decline to serve by delivering a
valid disclaimer to the person who made the nomination or to the
transferor or the transferor’'s legal representative. If the
event giving rise to a transfer has not occurred and no
substitute custodian able, willing, and eligible to serve was
nominated under Section 3; otherwise the transferor or the
transferor”'s legal representative shall designate a substitute
custodian at the time of the transfer, in either case from among
the persons eligible to serve as custodian for that kind of
property under Section 9(a). The custodian so designated has
the rights of a successor custodian.

(b) A custodian at any time may designate a trust company
or an adult other than a transferor under Section 4 as successor
custodian by executing anddating an instrument of designation
before a subscribing witness other than the successor. If the
instrument of designation does not contain or is not accompanied
by the resignation of the custodian, the designation of the
successor does not take effect until the custodian resigns,
dies, becomes incapacitated, or is removed.

(c) A custodian may resign at any time by delivering
written notice to the minor if the minor has attained the age of
14 years and to the successor custodian and by delivering the
custodial property to the successor custodian.

(d) If a custodian is ineligible, dies, or becomes
incapacitated without having effectively designateda successor

and the minor has attained the age of 14 years, the minor may



designate as successor custodian, in the manner prescribed in
subsection (b), an adult member of the minor-s family, a
conservator of the minor, or a trust company. I f the minor has
not attained the age of 14 years or fails to act within 60 days
after the 1ineligibility, death, or incapacity, the conservator
of the minor becomes successor custodian. If the minor has no
conservator or the conservator declines to act, the transferor,
the legal representative of the transferor or of the custodian,
an adult member of the minor-s family, or any other interested
person may petition the court to designate a successor
custodian.

(e) A custodian who declines to serve under subsection (a)
or resigns under subsection (c), or the legal representative of
a deceased or incapacitated custodian, as soon as practicable,
shall puc the custodial property and records 1in the possession
and control of the successor custodian. The successor custodian
by action may enforce the obligation to deliver custodial
property and records and becomes responsible for each item as
received.

(@D)] A transferor, the legal representative of a transferor,
an adult member of the minor"s family, a guardian of the person
of the minor, the conservator of the minor, or the minor if the
minor has attained the age of 14 years may petition the court to
remove the custodian for cause and to designate a successor
custodian other than a transferor under Section 4 or to require
the custodian to give appropriate bond.

COMMENT

This section tracks but condenses Section 7 of the 1966 Act
to provide that the custodian, or if the custod:.an does not do
so, the minor if he 1is 14, may appoint the successor custodian,
or failing tnat, that the conservator of the minor or a court
appointee shall serve. It also covers disclaimer of the office
by designated or successor custodians or by nominated future

custodians who decline to serve.



This Art broadens the category of persons who may be
designated by the initial custodian as successor custodian from
an adult member of the minor*s family, his conservator, or a
trust company to any adult or trust company. However, the
minor®s designation remains limited to an adult member of his
family (expanded to include a spouse and a stepparent, see
SECTION 1(10), his conservator, or a trust company.

8 19. Accounting by and Determination of Liability
of Custodian
(a) A minor who has attained the age of 14 years, the

minor®"s guardian of the person or legal representative, an adult

member of the minor"s family, a transferor, or a transferor’'s
legal representative may petition the court (i) for an
accounting by the custodian or the custodian-®s legal

representative; or (ii) for a determinaiton of responsibility,
as between the custodial property and the custodian personally,
for claims against the custodial property unless the
responsibility has been adjudicated in an action under Section
17 to which the minor or the minor"s legal representative was a
party.

(b) A successor custodian may petition the court for an
accounting by the predecessor custodian.

(c) The court, in a proceeding under this Act or in any
other proceeding, may require or permit the custodian or the
custodian's legal representative to account.

(d) IfT a custodian is removed under Section 18(f), the
court shall require an accounting and order delivery of the
custodial property and records to the successor custodian and
the execution of all instruments required for transfer of the
custodial property.

COMMENT

This section carries forward Section 8 of the 1966 Act, but
expands the class of parties who may require an accounting by
the custodian to include any person who made a transfer to the

custodian (or any such person-®s legal represntative), the



minor®s guardian of the person, and the successor custodian.

Subsection (b) authorizes but does not obligate a successor
custodian to seek an accounting by the predecessor custodian.
Since the minor and other persons mentioned in subsection (a)
may also seek an accounting from the predecessor at any time, it
is anticipated that the exercise of this right by the successor
should be rare.

Subsection (a) also gives the same parties (other than a
successor custodian) the right to seek recovery from the
custodian for loss or diminution of custodial property resulting
from successful claims by third persons under SECTION 17, wunless
that issue has already been adjudicated 1in an action under that

Section to which the minor was a party.

This section does not contain a separate statute of
limitations precluding petitions for accounting after
termination of the custodianship. Because custodianships can be

created without the knowledge of the minor, a person might learn
of a custodian®s failure to turn over custodial property long
after reaching majority, and should not be precluded from
asserting his rights 1in the case of such fraud. In addition,
the 1966 Act has no such preclusion and seems to have worked
well. Other law, such as general statutes of limitation and the
doctrine of laches, should serve adequately to protect former

custodians from harassment.

8 20. Termination of custodianship

The custodian shall transfer in an appropriate manner the
custodial property to the minor or to the minor's estate upon
the earlier of the following:

(a) The minor"s attainment of 18 years of age unless the
time of transfer of the custodial property to the minor is
delayed under Section 20.5 to a time after the tinme the minor
attains the age of 18 years.

(b) The time specified in the transfer pursuant to Section

9 if the time of transfer of the custodial property to the minor



is delayed under Section 20.5 to a time after the time the minor
attains the age of 18 years.

(c) The minor®"s death.

COMMENT

Section 20 is drawn from Section 20 of the Uniform Transfers
to Minors Act. Section 20 and 20.5 supersede subdivision (d) of
former AS 45.60.031.

COMMENT

This section tracks AS 45.60.031(d) (Section 4(d) of the
1966 Act) and provides that custodianships created by
fiduciaries without express authority from the donor of the
property under SECTION 6 and by obligors of the minor under
SECTION 7 terminate upon the minor-"s attaining age 18, since
these custodianships are substitutes for conservatorships that
would otherwise terminate at that time. All other
custodianships terminate at the time the minor attains 18 years
of age unless the time of transfer of the custodial property is
delayed under section 20.5 to a time after the time the minor
attains the age of 18 years. Because property in a single
custodianship may be distributable at different times, separate
accounting for custodial property by source may be required.

See Comment to SECTION 10.

8 20.5. Delay in transfer of custodial property
after minor attains age eighteen

(a) Subject to the requirements and limitations of this
section, the time for transfer to the minor of custodial
property transferred under nr pursuant to Section 3, 4, or 5 may
be delayed until a specified time after the time the minor
attains the age of 18 years, which time shall bespecified in
the transfer pursuant to Section 9.

(b) To specify a delayed time for transfer to the minor of

the custodial property under Section 3, 4 (except for the
transfer by irrevocable gift), or Section 5, the words "as
custodian for (name of minor) wuntil age (Age



for delivery of property to minor) under the Alaska Uniform
Transfers to Minors Act"” or for the transfer to the minor of

custodial property under Section 4 by irrevocable gift, the

words "as custodian for (name of minor) under the
Alaska Uniform Transfer to Minors Act until age (age
for delivery of property to minor) [provided that such minor

shall have the right to compel the immediate distribution of the
property by giving written noice to the custodian within a 6
month period beginning on the minor"s 21st birthday] wunder the
Alaska Uniform Transfers to Minors Act” shall be substituted in
substance for the words"as custodian for
(name of minor) under the Alaska Uniform Transfers to Minors
Act"™ in making the transfer pursuant to Section 9.

(c) The time for transfer to the minor of custodial
property transferred under or pursuant to Section 3 or 5 may be
delayed under this section only if the governing will or trust
or nomination provides 1in substance that the custodianship is to
continue until the time the minor attains a specified age, which
time may not be laterthan the time the minor attains 25 years
of age, and in that case the governing will or trust or
nomination shall determine the time tobe specified in the
transfer pursuant to Section 9.

(d) The time for transfer to the minor of custodial
property transferred under Section 4 may be delayed under this
section only if the transfer pursuant to Section 9 provides in
substance that the custodianship is to continue until the time
the minor attains a specified age, which time may not be later
than the time the minor attains 25 years of age.

(e) If the transfer pursuant to Section 9 does not specify
any age, the time for the transfer of the custodial property to
the minor under Section 20 1is the time when the minor attains 18
years of age.

(@D) If the transfer pursuant to Section 9 provides in
substance that the duration of the custodianship 1is for a time

longer than the maximum time permitted by this section for the
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duration of a custodianship created by that type of transfer,
the custodianship shall be deemed to continue only until the
time the minor attains the maximum age permitted by this section
for the duration of a custodianship created by that type of

transfer.

COMMENT
This section is adopted from the California Uniform
Transfers to Minors Act. Section 20.5 is new. There 1is no

provision for choice as to when custodial property shall be
transferred to the minor under the Uniform Transfers to Minors
Act or wunder prior Alaska law. Section 20.5 gives this choice
since most transferors who specifically authorize a custodian
wish to preserve the custodianship as long as possible. This 1is
most likely to be the case, for example, where the custodial
property is intended to be preserved and used to finance a
college education.

A transferor client may feel that a particular child at 18
does not have, or will not have, sufficient maturity to manage a
substantial gift, particularly when the transferor®s client
wishes to make the gift for a particular purpose, e.g.
education. A custodian under the Alaska Uniform Gifts to Minors
Act must deliver the property to the minor when he reaches 18
(AS 45.60.031(d)). Therefore, a testamentary or inter vivos
trust may be necessary to achieve the transferor®s client"s
goals. Continuing the custodianship past the age of 18 permits
the transferor donor to avoid the expense of preparing a trust
instrument to create a trust that otherwise would be required in
order to retain the property under custodial management until
the minor reaches the specified age.

The custodian 1is required to transfer the property to the
minor when the minor attains the age of 18 years unless the
transfer pursuant to Section 9 specifies a later time. See
Section 20.

Subsection (b) contains optional bracketed Jlanguage which

would allow a minor the option of terminating the custodianship
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for a six month period beginning on the minor"s 21st birthday.
In orde. to exercise this option, a minor must provide written
notice of the minor®"s intention to terminate to the custodian
within 6 months of the minor™s 21st birthday. This option has
been provided Sso that a transferor may transfer property by
irrevocable gift, pursuant to Section 4, into a custodianship in
a manner consistent with Section 2503(c) of the Internal Revenue
Code and the Internal Revenue Service®"s position as put forth in
Rev._Rul. 74-73.

Rev. Rul. 74-43 provides, in relevant part, that a gift into
a trust for the benefit of a minor, when such a trust contains a
provision that the minor has the right to compel distribution at
age 21 by giving written notice to the trustee, qualifies as a
gift of a present interest, and, therefore, also qualifies for
the annual exclusion provided in Section 2503(b) of the Internal
Revenue Code.

The use of the optional bracketed language contained in
subsection (b) should qualify a transfer of property by
irrevocable gift pursuant to Section 4 as a gift of a present
interest under Section 2503(c) of the Internal Revenue Code.

Subsection (c) of Section 20.5 permits the custodianship to
continue until not later than the time the minor attains the age
of 25 years where the transfer is made pursuant to a provision
in a will o": trust that provides that the custodianship is to
continue until the specified age, not later than the time the
beneficiary attains the age of 25. A custodianship may be
established pursuant to a provision in a will or trust that
provides that the custodianship is to continue until a specified
age after age 18 even though the beneficiary has attained an age
older than 18 but younger than the specified age at which the
custodianship 1is to terminate. See Section 1(11).

Subsection (d) of Section 20.5 permits the custodianship to
continue until not later than the time the minor attains the age
of 25 years where the custodial property 1is transferred under

Section 4 if the transfer specifies that the custodianship 1is to
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continue until the specified age.

Section 20.5 does not provide for continuance beyond age 18
of a custodianship created under or pursuant to Sections 12, 13,
2, 11, 6, or 7. These custodianships terminate at age 18
because they are substitutes for a guardianship that otherwise
would terminate at that time (see Section 16). And, in the
cases where Section 20.5 permits the custodianship to continue
after the minor attains the age of 18 years, if the transfer
pursuant to Section 9 does not specify any age, the
custodianship terminates when the minor attains 18 vyears of
age. See subdivision (e) of Section 20.5.

Subdivision €D validiates a transfer that specifies a
maximum time for the duration of the custodianship that is
longer than permitted by Section 20.5 by reducing the duration
of the custodianship to the maximum duration permitted for a

custodianship created by that type of transfer.

Because property in a single custodianship may be
distributable at different times, separate accounting for
custodial property by source may be required. See Comment to

Section 10. Also see [17 Cal.L.Rev.Comm. Reports 601 (1984); 384

Cal. S.J. 11794].

8 21. Applicability

This Act applies to a transfer within the scope of Section 2
made after its effective date if:

(1) the transfer purports to have been made under the
Alaska Uniform Gifts to Minors Act; or

(2) the instrument by which the transfer purports to have
been made wuses in substance the designation "as custodian under
the Uniform Gifts to Minors Act" or "as custodian under the
Uniform Transfers to Minors Act"” of any other state, and the
application of this Act 1is necessary to validate the transfer.

COMMENT
This section is new and has two purposes. First, it

operates as a "savings clause™ to validate transfers made after
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its effective date which mistakenly refer to the enacting
state”s UGMA rather than to this Act. Second, it validates
transfers attempted under UGMA of another state which would not
permit transfers from the source or of property of that kind or
under the UTMA of another state with no nexus to the
transactions, provided 1in each case that the enacting state has

a sufficient nexus to the transaction under SECTION 2.

8 22. Effect on Existing Custodianships

(a) Any transfer of custodial property as now defined 1in
this Act made before [the effective date of this Act] is
validated notwithstanding that there was n” specific authority
in the Alaska Uniform Gifts to Minors Act for coverage of
custodial property of that kind or for a transfer from that
source at the time the transfer was made.

(b) This Act applies to all transfers made before the
effective date of this Act in a manner and form prescribed in
the Alaska Uniform Gifts to Minors Act, except insofar as the
application impairs constitutionally vested rights or extends
the duration of custodianships in existence on the effective
date of this Act.

[(c) Sections 1 and 20 with respect to the age of a minor
for whom custodial property is held under this Act do not apply
to custodial property held in a cust-oa-; anshi p that terminated
because of the minor"s attainment of the age of 18 after
December 31, 1980 and before [the effective date of this Act].]

COMMENT

Subsection (a) 1is new and 1is based on Section 45-109a of the
Connecticut Act which validates gifts of real estate and
partnership interests made prior to their inclusion as
"custodial property”™ under that Act. However, this provision
goes further and purports also to validate prior transfers of
the kind now covered by that Act, i.e., transfers from estates,

trusts, guardianships, and obligators.
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All states have previously enacted some version of UGMA, and
it will be more orderly to subject gifts or other transfers
under the prior Act to the procedures of this Act. rather than
to keep both Acts in force, presumably for 18 or 21 years until
all custodianhips created under prior law have terminated.
Subsection (b) 1is intended to apply this Act to prior gifts and

existing custodianships insofar as it is constitutionally
permissible to do So. However, prior custodianships will
continue to terminate at the age prescribed under the prior Act.

Subsection (c) is also new and 1is based upon Section 45-109b
of the Connecticut Act. It is intended for adoption 1in those
states that amended their Acts toreduce the age of majority to
18, but which adopt the recommended return to 21 as the age at
which custodianships terminate. |Its purpose is to avoid
resurrecting custodianships for persons not yet 21 which

terminated during the period that the age of 18 governed

termination.

8 23. Uniformity of Application and Construction
This Act shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the

subject of this Act among states enacting 1it.

8 24. Short Title

This Act may be cited as the "Alaska Unifornm Transfers to

Minors Act."

8 25. Severability

If any provisions of this Act or its application to any
person or circumstance is held invalid, the invalidity does not
affect other provisions or applications of this Act which can be
iven effect without the 1invalid provisions or application, and

to this end provisions of this Act are severable.
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8 26. Effective Date

This Act takes effect

8 27. Repeals

AS 45.60 .11-S.101, the Alaska Uniform Gifts to Minors Act

is hereby repealed. To the extent that this Act by virtue of

Section 22(b), does not apply to transfers made in a manner

prescribed in the Alaska Gifts to Minors Act or to the powers,

duties, and immunities confereed by transfers in that manner

upon custodians and persons dealing with custodians, the repeal

of the Alaska Gifts to Minors Act does not affect those

transfers or those powers, duties, and immunities.
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MVEVICRANDUM

TO: All Interested P
FROM: Rep. C.E. Swackh
DATE: February 12, 198
TOPIC: House Bill 473

Last session, the 15th Legislature passed a bill keeping Correctional
Industries. House Bill 473 has been introduced by me to assure the
industries program in corrections remains viable, productive and
noncompetitive with private industry and labor in Alaska.

Alaska®"s economic downswing has made it necessary to address potential
problems of the correctional industry negatively impacting free
enterprise. To assist in this effort, HB473 changes the composition of
the Corrections Industry Commission by adding another member from labor.
Currently, the commission calls for one member of organized labor, at this
time the member is from the building trades. It is felt that, although
corrections industry may impact the construction trades, it is more likely
to affect service oriented laborers. For this reason, HB 473 specifically
designates that a member from the building trades be supplemented by a
representative of the service trades in Alaska.

Corrections and | have had extensive interaction with labor
representatives over the past few months. We have come to a concensus
that the additional labor member will greatly enhance the industries
program, while protecting the "free-world" enterprise.

It is for this reason, | respectfully solicit your support for this piece
of legislation.
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CORRECTIONAL INDUSTRIES IN ALASKA

The Corrections Industry program started in the Palmer Correctional

Center. It is composed of a potato farm which produces potatoes for state
institutions. It employs 2 or 3 inmates during the winter and as many as
15 during the summer, through harvest time in October. Palmer also has a

body and fender shop which does repairs to state vehicles only; it employs
4 to 6 offenders.

The Palmer area is also the locale of a slaughter house operated by
offenders. The facility was reclaimed from private enterprise which had
been funded through state loans. The initial reaction to the operation
was negative, with the greatest amount of negative input coming from meat
processors and cold storage operations in Anchorage. The intent of the
slaughterhouse is to primarily provide a service for Alaskan ranchers and
dairy cull stock in the Matanuska Valley. The operation has been
struggling, the processor "hurdle™ has been overcome; they are now
purchasing wholesale meats from the corrections operated plants.

Lemon Creek Correctional Center, 1in Juneau, houses a laundry facility
which provides laundry services to the Alaska Marine Transportation

System. Prior to its opening, laundry services were provided through a
facility in Prince Rupert, British Colombia. It is a state of the art
facility which has been operating at a profit. It employs XX offenders.

Two years ago it was suggested that the laundry wholesale laundry in
Southeast. Because of negative reaction on the part of organized labor,
the idea was scrapped.

Lemon Creek was also the site of a bakery which provided bake goods to the
Marine Transportation System. Previous to its opening, the bake goods
were provided by a Seattle firm. The bakery no longer exists and has
returned to Seattle. A report of the closing of the bakery follows.

Wildwood Correctional Center has a metal fabrication industry which
employs as many as 60 offenders. Its primary products are furniture and
bear-proof trash containers used by the park service.

Wildwood CC Industries also makes top of the line office furniture. At

BRAAYGhY. i EhGaddfdSElVedefigdyedndheo60nkbactisto PROVddRadnBeERCHES

furniture for the new facility soon to open in Seward, Spring Creek
Correctional Center.



complaints from the private sector until the major decline in Alaska's
economy. Because of slowing sales, statewide retailers asked corrections
to reconsider the scope and magnitude of their operations. Through
cooperative agreement, corrections reduced its furniture line to less than

twenty models.

The Department of Corrections is currently seeking industries for
Fairbanks Correctional Center and Spring Creek.

The Department recently received negative press regarding the prospects of
doing data processing in the Fairbanks facility. This is not to be an
industry program, but the comments were directed at it. The data
processing issue has been tabled, with assurances by corrections that
nothing would be done without complete support of the Fairbanks
delegation.

LEMON CREEK CORRECTIONS BAKERY REPORT: In the Summer of 1987, a steward
on the Alaska Marine Transportation System informed the Dept, of
Transportation and Public Facilities that he had received information from
an undisclosed source that the bakery products were contaminated. This
contamination was allegedly human excretions. A large staple was also
allegedly been implanted at the facility.

DOT/PF immediately stopped receiving products from Lemon Creek and
conducted an investigation. The Alaska State Troopers were called into
the investigation. The supervisors and inmates in the bakery industry
volunteered to take polygraph tests regarding their activities in the

bakery.

There was absolutely no evidence of foul play by staff or inmates; they
were exonerated of any charges. The steward never disclosed his source of

information.

Because of the negative press and potential spin-off of the accusations,
the Department of Corrections has cancelled the bakery industry. The
Department is speculating on moving the equipment to Southcentral Alaska
to provide bakery goods to correctional facilities in the Anchorage Bowl
Area.
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0 HOUSE COMMITTEE REPORT

Date referred: 3/4/88 FURTHER REFERRALS: Finance
DATE:>W oL (
The Judiciary Committee has considered hb 473

"An Act amending the composition and membershiP of the Correctional
Industries Commission; and providing for an eftective date."

] replace with [ ] the same title
] attached amendment(s) [ ] a new title
C do pass

[ ] do'not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS; [ 3 letter of intent

ATTACHES MEW FISCAL NOTE(s) :

[ ] fiscal impact [ 3 same as previous fiscal note
[ ] zero fiscal note published
[ 3 zero with analysis [ 3 same as previous zero fiscal

note published
SIGNING OTHER RECOMMENDATIONS:
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Date referred: 2/15/88 FURTHER REFERRALS: (Judicia
Finance
) DATE: 3-3-
Health, Education and . ,
The Social Services Committee has considered HB 473
"An Act amending the composition and membershiP of the Correctional
Industries Commission; and providing for an effective date."
RECOMMENDS: _
[ ] replace with [ ] the same title
[ ] attached amendment(s) [ ] a new title
do pass

c do not pass

£ no recommendation

c individual recommendations

[ additional referral to the Committee
ADOPTS: [ ] letter of intent
ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact [ ] same as previous fiscal note

zero fiscal note published

[ ] zero with analysis [ ] same as previous zero fiscal

note published

SIGNING OTHER RECOMMENDATIONS:
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3111 “C" STREET, SUITE 455 CO-CHAIR

ANCHORAGE, ALASKA 99503 HEALTH, EDUCATION & SOCIAL SERVICES
(907) 561-7620 OFFICE OF MAJORITY WHIP
LABOR & COMMERCE
WHILE INSESSION /- SUBCOMMITTEE ON FOREIGN TRADE
P.O. BOX V '

JUNEAU, ALASKA 99811
(907) 465-3704

REPRESENTATIVE JOHNNY ELLIS

MEMORANDUM

T0 The Honorable John Sund
Chair, House Judiciary Committee
FROM: Rep. Ellis
RE: CSHB 491
DATE April 19, 1988

Today the HESS Committee passed out CSHB 491: establishing a
statutory form power of attorney.

The bill represents the work of Alaska Legal Services, the
probate section of the Alaska Bar Association, and the staff
of the Older Alaskans Commission.

This statutory form has several benefits for Alaskans,
especially elderly Alaskans and those on fixed incomes. It
shortens the amount of time one must spend with an attorney or
other drafter, and thus the cost involved. It contains a
provision for sustaining the power throughout or start|n%.the
power upon disability and outlines the procedure for a third
party to determine disability has set in. It contains a

detailed health care decisions provision which, if taken
advantage of, will give the a?ent clear authority to make the
necessary care decisions should the principal become
incapacitated.

WOou

I Id greatly appreciate your committee holding a hearing on
CSHB 49 g y app € Y g g

1 as soon as possible.



CSHB 491

CHANGES FROM THE ORIGINAL BILL

CHANGES TO THE FORM:

1) Page 1, line 22: "IF YOU HAVE ANY QUESTIONS ABOUT THIS
DOCUMENT, YOU SHOULD SEEK COMPETENT ADVICE."

- self-explanatory

2) minor language changes throughout the form to make it
more easily understood (r.e. the word "document" is
substituted for the word "instrument")

3) Page 2, line 10: (B) "tanlgible personal property" is
added to clarify this section (also added in the corresponding
statutory interpretation)

4) Page 2, line 20: (K)  "government programs and" is added
to the benefits section (also added in the corresponding
statutory interpretation)

- at the request of the Older Alaskans Commission to assure
that benefits such as Longevity Bonus and Permanent Fund will
be collectable for the principal

5) Page 3, entire page has been converted to "check-off"
from "fril-in" format

- optional time limitation added

- "NOTICE TO THIRD PARTIES" added to enforce the power and
limit liability

Page 4, line 17: notarization requirement added

)
1) Page 4 and 5: Owptional provisions specifically designed
for Senitor citizens have been added

notification of existence of a "Living will"

specification of alternate attorney-in-fact

nomination of a guardian or conservator
STATUTORY CHANGES:

83 Page 5, line 19: explanation of how to fill out the fornm

9) Page 5, line 26 - Page 6, line 15: default provisions



CSHB 491: CHANGES (CONTT"D.)

10) Pages 24 and 25; chan_?es within the gifting section to
clarify "the agent's authority to gift to himself or herself
only if the principal has specifically allowed it under (0) of
the form. (This language 1Is .part|cu|arIK important if the

e principal would

agent is a family member or friend whom t
wish to benefit from his or her estate.)

) Page 36, line 12: affidavit of disability must be signed
tv/o physicians instead of one

1
y
2) Page 37, line 25 - Page 38, line 12: EFFECT ON
REVIOUSLY CREATED POWERS OF ATTORNEY

in essence, substantiates pre-existing powers and applies
the enforcement and default provisions of this new statute to
any pre-existing power
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~ CSHB 491 (HESY)
"An Act Establishing a Statutory Form Power of Attorney"

The Older Alaskans Commission strongli supports passage of
this b ill. Senior citizens can best keep their own financial
and personal affairs in order through the use of "advance
directives" or Life Planning, bE use of a Durable Power of
Attome¥. A Rreymusly signed Durable Power of Attorney
would often eliminate the need for famlwror caregivers of an
incapacitated senior to seek a guardianship. Petitioning the
court for a guardianship takes up to four months, and is
quite cumbersome and costly to both the petitioner's and the
public 1s pocketbook.

At an OAC sponsored WorkshoE for Professionals on the
Guardianship S¥stem in Alaska, March 31 and April 1, nearly
100 representatives from nurmn? homes, hospitals, social
service agencies, the court system, the Offices of the
Attorney General and the Public Guardian discussed the

many problems surrounding the need for guardianship for
people no longer competent to make decisions.,

consensus on the need to

The workshop group reached a strong _
gs whenever possible. They
r

t
avoid court guardianship proceed
agreed that Alaska needs a statutory form Durable Power of
xpensive to use. Once this
g

Attorney which is easy and ine
exists, seniors should be strongly encouraged to use the
forms; through a series of clinics at senior centers
hospitals, and certainly upon admission to a nursing home.
Although durable Eowers of attorney are currently authorized
under AS 13.26.329, each person must pay a Iawger to draft
the Power, a job which can easily cost over § 500, because
the lawyer must try to specify and define all sorts of
contingencies about numerous types of financial and personal
transactions.

The primary benefits of CSHB 491 (HESS) are that it provides
a statutorily approved form Power of Attorney, and defines in
detail the specific powers which an agent may exercise under
the power of attorney. This will enable many individuals to
enact a Durable Power of Attorney without any expense for
consultation with a lawyer.

n
In
to
(len

r
h
d
b
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POSITION PAPER ON CSHB 491 —  PAGE 2
OLDER ALASKANS COMMISSION

In addition, CSHB 491 requires that' third parties presented
with alproperly executed statutory Power of Attorney must
honor it. The opposite frequently hapPens now, to even the
best drafted Power of Attorney. when the agent presents it
to a stock brokerage firm, bank or insurance company, the
third Part% refuses to honor it and asks for a differently
formatted Power--but if the principal is in the hospital in a
comat it is too late to get the principal's signature on a
new form.

CSHB 491 might at first glance appear to be rather long, but
the lengthy ‘definitions are needed to ensure that thir
|

parties know what their obligations are to carry out the
agent's Instructions.

CSHB 491 makes several other improvements upon current law
because it provides for a simple method to determine

"disability," without requiring a judicial determination,
provides a hold harmless guarantee to third parties, and ties
in with the LIVIH% W ill statute so that a person may appoint
an agent for all health care decision-making.

In summary, the Commission strongly supports this bill in its
present form. CSHB 491 (HESS) makes Alaska's current
statute on powers of attorneK much more beneficial and
accessible for seniors and their families, friends, and
caregivers who wish to plan for the senior's future.
APPROVED BY: REVIEWED BY:

. , Commissioner
Committee of Administration
Older Alaskans Commission

DATE: J&jzAJCj£ 2.3/ 9 PP " DATE:



Date referred: 4/20/88 FURTHER REFERRALS:

DATE:. April zs .nmt

The Judiciary Committee has considered HB 491

"An Act establishing a statutory form power of attorney."

RECOMMENDS: .
[ i/'f" replace with ¢ S 44 N\ [ ] the samfa title
[ ] attached amendment(s) [ a new title

[ do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the Committee
ADOPTS: [ ] letter of intent
ATTACHES NEW FISCAL NOTE(s) :
[ ] fiscal impact [ ] same as previous fiscal note
[ ] zero fiscal note published _
[ ] zero with analysis [ tyf'same as previous zero fiscal

note published * (zo/s&
SIGN-NG OTHER RECOMMENDATIONS:
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(907) 465-3704

REPRESENTATIVE JOHNNY ELLIS

M EMORANTDUM

T0: House Judiciary Committee Member

FROM: Rep. Ellis

RE: CSHB 491; "Establishing a Statutory Form Power of
Attorney”

DATE: April 21, 1988

CSHB 491 Bassed out of the HESS Committee on Monday, April 19
ggdhwul e heard by the Judiciary Committee on Monday, April
th.

am distributing a c
formation a few day

| ogofthe bill as well as some ba

in S

fairly lengthy and |t

to t

le 0
|

ck-u
efore the hearing because CSHB 491 s
nk members should have an opportunity
hearing. After reviewing the

oubt be clear to you why, in order

le form, there must be a long and

p
| hi
go over it before the
gislation it will no d
to have a short and simp
detailed statute.

A statutory form can provide several benefits for Alaskans.
It shortens the amount of time one must spend with an attorney
or other drafter, and thus reduces the cost involved. It
contains a provision for sustaining the power throughout
disability or startln%_the power upon disability and outlines
the procedure for a third party to determine disability has
set in, It contains a detailed health care decisions
provision which, if chosen as an option, will give the agen
clear ,aut_honti; to make the necessary care decisions should
the principal become incapacitated.

My staff has been working closely with Connie Sipe, Executive
Director of the Older Alaskans Commission, and members of the
Brobate section of the Alaska Bar to craft this legislation.
(

t

lease do not hesitate to contact Deborah Bonito in my office,
X3704), if you have any questions about the b ill.

Thank you for taking the time to consider this piece of
legislation.
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THE LAW

Goupl& who have always done
everything together and trusted each
other throughout their married life
are often shocked to find that if one
partner becomes incapacitated the
other doesn't have authority to han-
dle some of the property or benefits
they own together. In a time of ex-
treme stress the situation is made
worse because the healthy er is
denied access to muchH assets.

This limitation applies to maost
forms of joint property apart from
joint bank accounts. For example:

Real property. Most couples oan
their homes as “tenants by the en-
tirety” or “joint tenants with right of
survivorship." These clumsy phrases
mean that If either partner dies the
survivor becomes the sole owner.
With this kind of ownership, both
current owners must sign any deed
transferring ownership or placing
the property under a mortgage or

] deed of trust. If one spouse is unable
to sign, only someone with legal au-
thority to act for that person can sign
for him or her.

Intangible personal property.
This includes money, credit, Invest-
ments, bank accounts, stocks, corpo-

; rate -and govemment bonds, etc.
"Other than bank accounts, most
jointly owned investments cannot be
sold, transferred, or borrowed
against unless both husband and
wife or their legally appointed repre-
sentative authorize the transaction.

Retirement benefits. Most deci-
sions covering retirement benefits
can be made only by the individual
whose account 1t is. Again, only
someone with legal authority can ex-
ercise those options on that person’s
behalf. (Spouses do, however, have
certain rights to each other's pension
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-lt. =

By Ron Landsman

benefits in the event of death or
divorce.)

The one exception to this litany of
legal restrictions is government-
funded benefits (Social Security,
Veterans Administration, Railroad
Retirement, etc). Despite its reputa-
tion _gor StOdgiE%ﬁ'd the govemment
provides a quic easy methodjo i
spouses to handle a§c>)/therTbone*-

What rights do
you have if your
spouse can’t cope?

fits: It's knomn as “representative, a separate m

payeeship.” JDne spouse; can be
named representative for the other
who can no longer act for him- or
herself, regardless of whether the
acting spouse has obtained any other
legal authority.

There are two ways in which cou-
ples can get legal authority to act on
each other’s behalf. One is by being
appointed guardian or conservator of
the other's property by proving the
other unable to manage his or her
affairs. Relatively simple as legal
proceedings go, this is more e
sive, time ‘onsuming and less flexi-
ble than the altemative: establishing
a durable power oLaltdnigy. while
both partners_aicatill competent

In a power of attomey the princi-
pal names another person, or two, or
even an institution, such as a bank, to
serve as his or her attorney-in-fact
In most states, a power of attomey is
durable only if it stipulates it will

&< TEIIi*

When to drafta durable powerofattorney

continue in effect even when the
principal is incompetent Other re-
strictions vary from state to state.
Married couples or individuals
thinking of setting up individual du-
rable powers of attorney should indi-
cate very specifically what property
they want the other person to man-

. It may also be prudent to in-
e

power to make gifts, forgive
debts, fund trusts, and make elec-
tions and disclaimers. For individ-
uals with large estates (in excess of
$600,000), however, this can have
significant federal estate tax conse-
guences and the power to make a gift
should be executed only with expert
legal advice.

In many states, important health-
care decisions can be included in a
power of attome?/; other states have

ical power statute
with different requirements. e

Many institutions will not honor a
power of attorney unless the type of
property is specifically defined For
example, a trtle-insurancc company
may notissue a policy to the buyer off
real property one spouse wants tosell
unless the property is clearly identi-
fied in the power. Sometimes the
power of attomey must be recorded
with the deed. State law may also
require that the power be executed
with Ithe samv\e;gormality asadeed .

A lawyer who prepares a power o
attorney should wl?g:rt the special
forms most banltsTinsurance firms
and govemment institutions provider
This will avoid delays IFthorlegai
counsels insist on reviewing the
power of attomey or decline to com-
ply because it is not specific. n

Ron Landsman is an attorney with a
Washington, D.C., lawfirm.

MocEmNtLrityy  Apri Hviey/ 1988
(QO0JRP)
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M EMORANDUM

T0: HESS Committee Members
FROM: Representative Johnny E Ilis
RE: HB 491

DATE: March 17, 1988

a statutory form

| introduced HB 491: "An Act establishin% : I
e concerns of severa
?k

power of attorney" in order to address t
active Anchorage Seniors relating to Ala
power of attorney statute, (AS 13.26.325

a's existing durable

The first concern is tha vagueness of the existing
statute and the problems this has caused drafters of durable
power authorizations. Because the existing statute does not
explicitly describe the powers which the prmmRal may
delegate to an agent, many institutions do not honor powers of
attorney drafted under the statute.

HB 491 sets into statute the actual form an individual
may use to assign specific powers to an agent in the event of
disability. It sets out a list of powers which are authorized
and gives the principal the option of deleting those powers he
or she does not wish to delegate. Each power is described in
detail in statute to avoid any question of the agent's

authority.

A second major concern is the durability of the existing
power of attorney in the event that the principal becomes
disabled or otherwise incapacitated. Alaskan Seniors are
finding that it is in their best interest and that of their
loved ones to appoint a person whom they trust to make
important decistons regarding their property and health care
be Qée the onset of a disabling illness or in the event of an
accident.

The form <created in HB 491 has a section which
specifically addresses the ‘'lurability of the power of attorney
established by the form. V. ndividual has the option of
stating in this section t (t)his instrument shall continue
in effect during ,.Xe subs.* ,nt disability of the principal.



Durable Power
March 17, 1988
Page Two

The third and final concern addressed in this legislation
has to do with the definition of "disabled” or "incapaci—
tated.”™ The existing statue merely allows for the inclusion
of a statement to the effect that the power of attorney
remains effective or becomes effective upon the disability of
the principal but does not define disability. This has lead
to challenges of the agent®s authority in some circumstances.

HB 491 adds a section to the statutes which calls for a
physician or similarly qualified medical professional®s
affidavit stating that the principal®s ability to receive and
evaluate information or to communicate decisions 1is impaired.

In addition to these major issues, the bill also has the
potential to greatly reduce the time and fees involved in
drafting a durable power from scratch. With the statutory
form in place, time spent in legal consultation may be
substantially decreased. This will be very beneficial to
those Seniors who are on a fixed income.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Biil/Resolution No. HB "1

This bill amends AS 13.26 by adding new sections that set out
a comprehensive statutory form power of attorney covering most situa-
tions where an individual may wish to appoint an agent or agents to
personally represent an individual as an attorney-in-fact. Because the
bill's provisions would govern matters between private parties they will
not have a fiscal impact on the Department of Law.
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HB 491 Statutory Form for Power of Attorney
Sponsored by Ellis

Connie Sipe of the Older Alaskans Commission will not be in
town to testify on this bill in Judiciary on Monday and wanted
to pass cn the following:

The bill sets up a "durable™ power of attorney. Under present
law a power of attorney is good only as long as the person
giving it i1s mentally capable. IT the person goes iInto a coma
the power of attorney is no longer valid.

It 1s possible to get a durable power of attorney now but it
costs as much as a will and there are no standards for
attorneys to follow.

HB 491 provides for a standard form which would be available
Iin stationary stores. The rest of the bill gives definitions
for items on the form.

The Older Alaskans are very supportive of this bill as they
are often in the position of being responsible for an
Incapacitated spouse.



oUer Alaskans Commission

Box C
Juneau, Alaska 99811-0209
907/465-3250

POSITION PAPER — HB 491
"An Act Establishing a Statutory Form Power of Attorney"

This bill deals with what is commonly known as "Durable
Powers of Attorney." Such durable powers are currently
authorized in AS 13.26.325. This bill strengthens the
efficacy of that statute and would provide in the statute a
form power of attorney which individuals may use.

A general, non-durable power of attorney 1is effective only so
long as the person who gave the power of attorney remains
mentally competent, because the law views a power of attorney
as being renewed each and every moment of its existence, and
it must be renewed on the basis of the giver®"s legal ability,
including mental competency, to continue to give the power.
What this means 1is that the power of attorney becomes
ineffective just at the time when one might most need it-
because one has become incompetent and needs someone else to
act in one"s behalf.

A Durable Power of Attorney cures this defect, because it
either becomes effective upon the giver®"s reaching a state of
disability, or it starts before and remains effective after
the disability status is reached. However, Durable Powers of
Attorney drafted in accordance with current AS 13.26.325 are
sometimes not honored by third parties because there has been
no simple way tc determine when the disability or
incompetency has occurred, or because the third party felt
unsure of their legal ability to rely on the power of
attorney for certain high-risk actions such as health care
decision-making.

HB 491 makes Alaska ¥ current statute on powers of attorney
much more beneficial for seniors and their families, friends,
and caregivers who wish to plan for the senior®"s future.

HB 491 improves upon current law because it:

(1) spells out in detail the specific powers which an
agent may exercise under a power of attorney;

(2) provides for a simple method to determine
"disability,"” without requiring a judicial
determination; and

(3) provides an approved form for use, thereby saving
time and expense in the drawing up of a power of
attorney.



POSITION PAPER ON HB 491 - PAGE 2
OLDER ALASKANS COMMISSION

The Older Alaskans Commission strongly supports passage of
this bill. In many instances the existence of a Durable
Power of Attorney could avoid the need for family or
caregxvers of a person to seek a judicial guardianship, a
cumbersome and possibly costly procedure.

The Commission does suggest two amendments to HB 491:

At page 2, line 17, 1insert:

-1UU. benefits from local, or federal
government 1 X
[(M)] xni "

The bill would also need a detail section on the powers
specific to qpplyin% for government benefits, to be inserted
at page 30, just before the present line 29.

At page 2, line 24, insert a new portion of the form:

IE XQH HAVE GIVEN THE AGENT AUTHORITY REGARDING HEALTH
.CARE SERVICES.*. CHECK ONE GE THE FOLLOWING:

1 1 1 have, executed a separate "Living will” regarding
the .uae of life-sustaining procedures. | hereby
authorize my agent to enforce that will in keeping
with my wishes, expressed in Iit,

i 1 If I choose in the future, to execute a "Living
Will.,.". | authorize my agent to enforce that Will.

1 1 1 do not authorize my agent to deal with any
"Living Will", which I might choose to execute, now
or in the future.

This second amendment would tie together a Power of Attorney
with the "Living Will" authorized i1n AS 18.12.010. This 1is
needed because the powers proposed in the new AS 13.26.340(1)
regarding health care do not allow the agent to authorize the
termination of life-sustaining procedures. If a person
executes a separate Living Will, the person should be able to
empower their legal agent to see that the Will is carried
out. The Living Will Act does not now provide for any method
to ensure that the intent of the will®s maker is promptly
carried out.

In summary, the Commission strongly supports this bill iIn its
present form, but also urges the two amendments noted above.

REVIEWED BY:

Dove M. Kull, Chair
Legislative Committee
Older Alaskans Commission

DATE: 3-/V- & DATE
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FREE! THE LEGAL FORM THAT
PROTECTS YOUR LOVED ONES

It3 a durable general, power of attorney form. And although you
may aaver have heard of it, it'seven more important than a will.
Use the form on page 9 to protect yohr family and yourself. It

may be the wisest legal step you take,

Two years ago, Clare Richards's husband, Jim,
was badly hurt in an automobile, crash., Al-
though Jim spent 10 days in the emergency
care unit, hed line now and has returned to
work. Looking back, Clare remembers the ter-
ror, grlel and worry she lelt. She also recalls the
problemsthatarose while Jim, heavily sedated,
was lying in the hospital, and the lamily 3
finances were at a standstill.

"There was a deposit due at college to re-
serve a place lor our daughter lor the next
term,"” Clare recalls. "The money was in Jim's
savings account, but there was no way | could
get at it. | couldn't lile our tax return, even
though we were counting on a last refund to
pay bills. I couldn't even cash his paycheck.”

Fortunately, Jim recovered quickly and was
soon able to sign the necessary papers to take
care of these and other important matters.

by Barbara gilder quint

Harriet Danvers's 74-year-old mother suffered
a stroke several months ago and became un-
able to manage her own affairs. The social ser-
vice department at the hospital suggested a
nursing home, but because her mother could
not sign the required papers, Harriet could not
sell her mother's stocks to raise the necessary
money for nursing home care. As a last resort,
with the written consent of the rest of the lamilT,
Harriet went to court, had her mother declared
unable to manage her own affairs and had her-
self appointed conservator of her mother's
assets. Not only was this painful, but it also
wasted money. The family lost two months Tent
on the mother's apartment because they were
unable to sublet sooner and spent $5,000 on
lawyers' and court fees. Moreover, there will be
annual lees for accounting reports, which Har-
riet must file with the court.

C lare and Harriet are among
hundreds of thousands of
Americans who each year

face the problem of handling the fi-
nancial affairs of a family member
who has been temporarily or per-
manently disabled. One out of every
two Americans will undergo a
lengthy period of disability during
his or her lifetime: A 62-year-old is
four times more likely to suffer a dis-
ability than to die. If the disability is
such that the person is no longer
physically or mentally able to make
financial decisions, family members
may be unable to act for him or her
without taking costly and cum-
bersome legal measures.

But there is a sensible and eco-
nomical alternative to the court ac-
tion families are often forced to take
in such circumstances. If the dis-
abled person has, in the past, signed
asimple legal document called a du-
Darbara Gilder Quinl is a contrlbutlng

editor to FAMLY Her last drtlt]
nine *77el.Chnnrn Tnr DfiHur/iOPS: USC

rable general power of attorney,
then there will be someone who Is
legally able to act at once, without
any expense or delay. Lawyers sug-
gest that this is a step many families
should consider. Read the following
questions and answers and then talk
with your family about using a du-
rable general power of attorney.
What is a durable general pow-
er of attorney? It's a legal form that
authorizes someone you designate
to act in your behalf. It gives this
person a wide variety of powers that
you spell out in advance. For exam-
ple, in the sample formon pages 9
and 10, the powers Include the right
to draw checks on bank accounts, to
have access to a safe-deposit box
and to buy and sell stocks and
bonds. The idea is that the person to
whomyou give these powers will use
them In your best interest.
Towhom should you givo a pow-
er of attorney? in legal language,
the person you choose to act for you
when you sign a power of attorney Is

in-fact” Dont be confused by this
{)argon; this person does not have to
e a lawyer, and actually, in many
cases, you will want to choose some-
one other than an attorney, such as
your spouse, a grown child, a close
relative or good friend. You should
choose someone in whom you have
full confidence, because that person
could be stepping into your shoes
someday to make decisions about
you and your property.
Can anyono signh a power of at-
torney? A person can sign a power
of attorney only if he is “6ompetent”
or, as some state laws phrase it, as
long as he is not “Ynder a disability."
Being "under a disability”1s usually
defined as being unable to manage
one's property effectively for reasons

(Please turn to page 42)

For Instructions on hovr to
use the durable general
power of attorney lorm,
see page 43.
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ON THE COUCH (From page 40)

then write it in the space below the
dream word.

Ni ﬁgErl ﬁrdﬁrh

DR. K.: OK. Now tell me a story, link-
ing the new words.

BNID: My partner feeds (takes care
of) me, but he is opposed to my be-
coming the perfect woman and is try-
ing to stop us from being the perfect
couple. He wants more time. But good
comes from growing and realizing my
growth (my potential)...But what
about the fact that | end up in a hole?
| don Tlike that

DR. K.: Parts of dreams, like the hole,
tell you whatyour fearsare, notwhat$
really going to happen. Many women
are afraid of becoming more indepen-
dent because to them, losing
pendence on a man means losing the
man. What they donT realize is that
most men today appreciate indepen-
dent women.

BNID: Having a paid job IS a little
threatening to me. My daughter told
me the other day that she didn Twant
a man to buy her a car when she
grows up; she wants to pay for it her-
self. | didn't think 1felt that way, but
my dreams say | do.

DR. K.: I thinkyou do. But remerpber,
you don T liave to be perfect at.efeiy-
thing, as you think Dinah Shore fs; and
you can involve your husband in help-
ing you work out your new schedule
soyou still have the time together that
you want.

BNID: But how do | know that my
interpretation of the dream is right?

DR. K.: Trust your own “reading.” If
it comes to you instinctively, it's
"right." Just for funyou might ask your
friends to do these exercises with
your dream. In psychology classes
where dreams are discussed, about
70% of the students come up with
identical "free association" words,
and an even higher percentage agree
on the overall meaning of a given
dream. To gain even more control
over your dreams, try changing them
so they.work out better. The Senai In-

university research proves that it
works. When you wake, stay in the
dreamy state and "rewrite" the ending
to make it more positive. How would
you rewrite your dream?

BNID: 1@ climb out of the hole and
then 1@ plant seeds to make more
beautiful flowers.

DR. K.: Good. You can also use a
technique called “dream incubation.”
Before going_to sleep, think about
what you to dream about, then
quietly say: “Melp me understand...”
When you wake, write down your
dream and translate it You If gain new
insights that can help you with your
personal growth.
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THE LEGAL FORM THAT
PROTECTS (From page 6)

such as mental or physical illness or
advanced age. In practical terms, thIS
means that in order for a power
attorney to be legal, it must be signed
while a person is still considered com-
petent Thus, once Harriet Danvers3
mother was mentally disabled by a
stroke, legally she could no longer
sign a paper giving Harriet a power of
attorney to act for her.

This power of attorney sounds as
If it gives someone else consid-
erable power over your affairs. Is
it safe? Most people who sign powers
of attorney do so to make sure that
there will be someone around to act
for them in case they are physically or
mentally disabled. However, you may
worry that the person to whom you
give such a power could take actions
while you are still competent to run
your own affairs. One way of protect-
ingyourself is to keep control over the
signed legal form as long as you can
manage your finances. You might con-
sider giving the signed form to a third
party, such as your lawyer or a close
friend, with instructions that it should
not be turned o\er to the attor-

?ltmous fordoing-thataiwjr "*py-in-fact unless'the need arises.



If 1 sign a durable general power
of attorney, how long does It stay
In force? With many durabie general
powers of attorney (including the
form printed on pages 9 and 10), the
right to exercise the power begins as
soon as you sign. It continues in effect
until you either revoke it or notify
third parties (such as abank) thatyou
have terminated it. Such a durable
general power of attorney includes a
special clause saying that it remains
in force even if you become disabled
or incompetent. This is especially im-
portant because the ordinary pons+ of
attorney form does not have this spe-
cial clause. If you bewwpe disabled,
the ordinary power of attorney you
signed automatically terminates, even
though this is precisely when and why
you might need it most. O

For Mora Information
If you're interested in do-it-yourself
law and |n cutting Iegal fees, consult
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Norman F. Dacey (Crown)
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NEW YORK CO.MMEN fS

Henry A. Lowet
Kramer. Levin. Nessen, Kamir. & Frankel
919 Third Avenue
New York, NY 10022

The special 1mpetus for enacting the legislation which authorized use of the Durable
Power of \ttormey in New York may have been the Intermal Revenue Service. The IRS
had been questioning whether "Tloner bands””actally were owned by a decedent at the
lime of death where such bonds v ere purchased shortly before death by an attormey-in-fact
and the competence of the principal was uncertain at the time of purchase. It aiso was
contemplated that enactment would improve, sinplify and reduce the cost of planning for
persons advanced in age. and of managing their affairs in the event of their later dissbility
or incompetence. The legislation was enacted as Section 5-1601 of the New York General
Obligations Law (McKinney 1978) and became effective immediately on June 10. 1975.
pursuant to L. 1975. c. 1%. 8L

The legislation was derived from Section 5501 of the Uniform Probate Code (1%9)
(""'UPC'™) and requires the express inclusion in the power of the words “this power of
attormey gall not be affected by the subsequent disability or incompetence of the prin—
cipal." or words of similar import.

The New York statute omits the UPC language declaring that a power may be framed
0 become effective on the future disability of the principal, the so-called “'springing
power." The statute is silett on the possible effectiveness of a “Springing power." should
the language of such a power be added to the usual form of durable power. Although not
formally a part of the "legislative history.””it iswell known that the draftsmen of the New
York legislation considered a provision authorizing the use of a “Springing power." but
decided not t offer such a hill because of concern regarding appropriate evidence of
disshility or incompetence, short of an adjudication of incompetencv. This would tend t
lead to the conclusion that the modification of a standard durable power form to make ita
""springing power" would not be enforceable in New York.

The New York statute also omits the UPC language authorizing the exercise of a
Durable Power of Attorney when the attomey-in-fact is either uncertain or does not know
whether the principal isdead or alive. A hill t gain this result. S. 4962, was introduced In
the state senate in early 1975 but was not enacted. Hence, it is doubtful that acts by an
attomey-in-fact are valid after the principal 3 death, even if the attomey-in-fact had no
knowledge of such death, or. indeed, that the power may be exercised ifthe attomey-in-fact
K uncertain whether the principal sdead or alive. It is uclear, if the attomey-in-fact did
not know of the principal 3 death, whether such invalidity may be raised by the attomey or
third party who dealt with the attormey-in-fact. The attomey-in-fact nonetheless would
bear the risk of liability for loss to the estate due to the attomey-in-fact 3 actions whether or
not the attormey-in-fact knew of the principal™s death.

The statutory framework in New York isunusual in that even prior t the enactment
of the durable power legislation in 1975. there has existed since 1948 a statutory short form
of general power of attormey, derived from the New York General Business Law, L. 1948, c.
422. General Obligations Law &-1501 (McKinney 1978 and Supp. 1983). This pemmits a
principal to adopt by reference detailed statutory powers relating t the principal 3 property
(ay of which may be omitted by the principal drawing a lire through the text of that
subdivision and writing in his or her inrtials in the box opposite).
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Xttormeys in New York gererally use a printed form of durable power which -.u-" .
the requirements of the statute. Noneihcless. the statute expressly permits any “'addii"mu!
provision [to be added) which s not inconsistent with the other provisions of the statut- r-
short form power of attormey." General Obligations Law &-1503(3) (McKinney 147s.
\s a matter of practice, this has encouraged practitioners to add provisions t the usual
printed form of power, such as the power 1 represent the principal in all tax matters
(typically using language from Te Intermal Revenue Service's own form of power of at—
tomey. Form 2848): the power 1 make charitable donations which the principal had been
in the habit of making or which the attormey-in-lact thinks the principal would make iIf
able: and the power to make gifts to the principal s descendants and spouses tincluding ike
attomey-in-fact, 1fa descendant or spouse), but usually not to exceed the largest amount
which then qulifies for the annual per donee exclusion allowed for federal gift tax pur—
poses. These additional powers each relate t property rigits and appear to be cosisten.t
with General Obligations Law &-1502(1) (McKinney 1978). which power deals with per—
sonal relationships and affairs, and other provisions of the statutory short form power

New York practice, in the absence of decisional law, seems t indicate, however, that
swhjects relating to “Substitution of judgment.™ including personal care or health care
decisions, are not consistent with the other provisions of the statutory” short form power.
No case or rule has been found-which would authorize the addition of a provision permit—
ting the attormey-in-fact to create a trust for the principal’s berefit, t© make an electin
against the will of the principal*s deceased spouse, to disclaim an interest in an estate, or
"pull the plug” should the principal be In a vegetative coma or similar state short of literal
or absolute death, with no substantial prospect of recovery. Such provisions seemingly
would have t await legislative action.

There 8 no gereral procedure or requirement for filig a power of attormey. If
however, a power of attomey relates to an interest in a decedent 3 estate, such as an
authorization from an individual residing abroad who seeks to appoint an agent in New
York to qualify as the administrator of an estate or to receive the principal’s share In an
estate. New York Estates. Powers and Trusts Law &13-2.3 (McKinney 1907 and Supp.
1983) C"EPTL'™) raises such a requirement. In addition t regquiring such power to be in
writing and acknowledged In the manner prescribed by the laws of New York for the
recording of a conveyance of real property, the statute provides for recording in the office
of the surrogate granting letters orr such decedent 3 estate, or. 1fno such letters have been
granted, In the office of the surrogate having jurisdiction 1 grant them. Such recording
confers on the surrogate jurisdiction over the grantor of such power, the attormey-in-fact
therein named and any other person acting thereunder. EPTL &l13-2.3@).

A durable power must be created by a written and acknowledged instrument and max
be made by anyone competent to make a contract. There i no limit on those to whom
powers may be given. There s no statute or rule which restricts the creation of such a
power 1o, or the conferring of a power upon, residents of New York. Ha non-resident
executes the usual printed form of statutory power, he or she presumably would be making
a "'‘choice of law' decision, since the statutory form expressly must invoke the provisions of
the governing New York law relating to such powers. There s no known decision in New
York dealing with the validity of a durable pow"er executed by a resident or non-resident of
New York in another jurisdiction and then used in New York.

There B Nno requirement for court approval of a power, nor s there any statute which
establishes a specific procedure for enforcing or testing the validity of a power.
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W hile Section 2 of the durable power statute provides that the attomey-in-fact can be
made to account t a committee or conservator ifone s appointed rather than to the
principal, the statute s silett as to accountings when the donor of the power sdisabled or
incompetent and no committee or conservator has been appointed. Adequate protection
for a disabled or incompetent principal does exist under New York law. however, since an
attomey-in-laci owes a fiduciary duty to the principal and can be compelled t account ©
the principal or o the court, on s own Initative, or on the petition of a person Inter—
ested. It B the same fidciary” duty owed by a trustee under an express deed of trst
l:it.tic uT Raphael Hulis (NYLJ 2/3/77, p. 25, l. 2; motion to reargue Jemal. NY1J
476 '7. p. 15. cl. 4).

There B nothing In the statute which expressly authorizes the inclusion in a power of
the authority on the part of the attomey-in-fact to nominate the committee or conservator
of the principal.

The statutory form of power expressly gives full and ungualified authority to the
attomey-in-fact to delegate any or al of his powers to any person or persons w"hom the
attomey-in-fact dall slect.

There s scant authority regarding the compensation of an attomey-in-fact. With
respect 0 a power in relation to an interest in a decedent”s estate, one court has held that
compensation only can be awarded t an attomey-in-fact for services rendered under a
valid power of attomey. In re Braunsietn's Estate, 202 Misc. 244, 144 N.Y.S. 2d 280 (Sur.
Ct. N.Y. Cty. 1952). There i also statutory authorization in such a context for the
surrogate in any appropriate proceeding to "fix and determine the validity and reason—
ableness"” of the attomey-in-fact 3 compensation and expenses, “whether or not the same
have been previously fixed by agreement ...””EPTL &I13-2.3(0)(3). This would seem t©
recognize the right of an attomey-in-fact to receive compensation using the rule of reason—
ableness which is the standard for the compensation of any agent. Attormeys in this
Jurisdiction have discussed the possibility of including a “Tee clause””in a durable power,
under which they are 1o act as attomeys-in-fact, but such provisions apparently have not
come Into ue.

Sec. 5-1501. Statutory short form of general power of attorney; formal requirements; joint agents.
I I'ne use of the following form in the creation of a power of attorney is lawful, and, when used, it shall be
construed in accordance with the provisions of this title:

"Notice: The powers granted by this document are broad and sweeping. They are defined in New York
General Obligations Law, Article 5, Title 15, sections 5-1502A through 5-1503, which expressly permits the

use of an> oilier or different form of power of attorney desired by the parties concerned."
Know vll Men by These Presents, which are intended to constitute a GENERAL POWER OF AT-

TORNEY pursuant to Article 5, Title 15 of the New York Genera! Obligations Law:
LI LT L USROS P PP PO PRSI do hereby

0101 N
(insert name and address of the agent, or each agent, if more than one is designated)

MY AttOrNe>(S)-IN-TACL TO A CT oottt ettt ettt et e et b e b et et eeae e e s ae e e bae e ebeeenbeesbeeesseeenteesneanns

(a) If more than one agent is designated and the principal wishes each agent alone to be able to exercise
the power conferred, insert in this blank the word "severally.” Failure to make any insertion or the insertion

of the word "jointly" will require the agents to act jointly.
In m> name, place and stead in any way which | myself could do, If | were personally present, with
respect to the following matters as each of them is defined in Title 15 of .Article 5 of the New York General

Obligations | aw to the extent that | am permitted by law to act through an agent:
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(Strike nut and initial in the opposite hox any one or more mthe subdivisions as to which the principal
does NOT desire to give the agent authority. Such eliminal.un of any one or more of subdivisions (A) to
I1.i. inclusive, shall automatically constitute an elimination also of subdivision (M).|

lo strike out any subdivision the principal must draw a line through the text of that subdivision
AND write his initials in the box opposite.
(\) real estate transactions: |
IB) chattel and goods transactions; |
(C) bond, share and commodity transactions: [
(D) hanking transactions; |
(C) business operating transactions; |
(F) insurance transactions; |
(G) estate transactions; (
(K) claims and litigation: |
(1) personal relationships and affairs; |
(J) benefits from military service: |
(K) records, reports and statements; (
(L) full and unqualified authority to my attorney(s)-in-fact to delegate any or all of the foregoing
powers to any person or personswhom my attorney(s)-in-fact should select; [
(M) all other matters; (|

(Special provisions and limitations may be included in the statutory short form power of
attorney only if they conform to the requirements of section 5-1503 of the New York General
Obligations Law.|

(Signature of Principal)
|ACKNOWLEDGEMENT!

The execution of this statutory short form power of attorney shall be duly acknowledged by the principal
in the manner prescribed for the acknowledgement of a conveyance of real property.

No provision of this article shall be construed to bar the use of any other or different form of power of
attorney desired by the parties concerned.

Every statutory short form power of attorney, to be valid, must contain, in bold face type or a reasonable
equivalent thereof the “Notice” which is printed in bold face type at the beginning of this section.

2. A power of attorney is r “statutory short form power of attorney,” as this phrase is used in the following
sections of this title, when, but only when, it is in writing and has been duly acknowledged by the principal and it
contains the exact wording of clause First set forth in subdivision one of this section, except that any one or more
of subdivisions (A) to (M) may be stricken out and Initialed by the principal, in which case the subdivisions so
stricken out and initialed and also subdivision (M) shall be deemed eliminated. A “statutory short form power of
attorney™ may contain modifications or additions of the types described in section 5-1503 of this chapter.

3. If more than one agent is designated by the principal, such agents, in the exercise of the powers conferred,
must act jointly unless the principal specifically provides in such statutory short form power of attorney that they
are to act severally.

4. Notwithstanding subdivisions one and two of this section, a power of attorney executed either before or
after September twenty-seventh, nineteen hundred sixty-four is a "statutory short form power of attorney " as this
phrase is used in the following sections of this title when it uses the words "New York General Business Law.
Article 13, sections 222-234" and the words “Article 13 of the New Y'ork General Business Law" in lieu of the
words "New York General Obligations Law, Article 5, Title 15, sections 5-1502A through 5-1503" and “Article 5.
Title 15 of the New York General Obligations Law™ and in other respects complies with subdivision two of this
section.

(L.1963. c. 576. § I: amended L.1967, c. 197, § 1; L. 1980. c. 140. §8 1, 2; L. 1981, c. 458. § I.|
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5-1502 Construction — real estate transactions

In a statutory sliurt form po«er of attorney, the language conferring general authority with respect to "real

estate transactions.” must be construed tu mean (hat the principal authorizes the agent:

1. To accept as a gift, or as security for a loan, to reject, to demand, to buy, to lease, to receive, or
otherwise to aoluire either ownership or possession of any estate or interest in land;

2. To sell, to exchange. to convey either with or without covenants,to quit-claim, to release, to
surrender, to murtgagc, to incumber, to partition or to consent to the partitioning, to revoke, create or modify
a trust, tu grant options concerning, to lease or to sublet, or otherwise to dispose of. any estate or interest in
land:

3. To release in whole or in part, to assign the whole or a part of. to satisfy in whole or in part, and to
enforce by action, proceeding or otherwise, any mortgage, incumbrance, lien or other claim to land which
exists. or is claimed to exist, in favor of (he principal;

-l. To do any act of management or of conservation with respect to any estate or interest in land owned,
or claimed to be owned, by the principal, including by way of illustration, but not of restriction, power to
insure against any casualty, liability or loss, to obtain or to regain possession or to protect such estate or
interest by action, proceeding or otherwise, to pay, to compromise or to contest taxes or assessments, to apply
fur refunds in connection therewith, to purchase supplies, to hire assistance or labor and to make repairs or
alterations in (he structures or lands;

5. To utilize in any way, to develop, to modify, to alter, to replace, to remove, to erect or to install
structures or other improvements upon any land in which the principal has, or claims to have, any estate or

interest;
6. To demand, to receive, to obtain by action, proceeding or otherwise,any money, or other thing of
value to which the principal is, or may become, or may claim to be entitled as the proceeds of aninterestin

land or of one or more of (he transactions enumerated in this section, to conserve, to invest, to disburse or to
utilize anything so received for purposes enumerated in this section, and to reimburse the agent for any
expenditures properly made by him in the execution of the powers conferred on him by the statutory short
form power of attorney;

7. To participate in any reorganization with respect to real property and to receive and to hold any
shares of stock or instrument of similar character received in accordance with such plan of reorganization,
and to act with respect thereto, including by way of illustration, but not of restriction, power to sell or
otherwise to dispose of such shares, or any of them, to exercise or to sell any option, conversion or similar
right with respect thereto, and to vote thereon in person or by the granting of a proxy;

8. To agree and to contract, in any manner, and with any person and on any terms, which the agent
may select, for the accomplishment of any of the purposes enumerated in this section, and to perform, to
rescind, to reform, to release or to modify any such agreement or contract or any other similar agreement or
contract made by or on behalf of the principal;

9. lo execute, to acknowledge, to seal and to deliver any deed, revocation, declaration or modification of
trust, mortgage, lease, notice, check or other instrument which the agent may think useful for the accomplish-
ment uf any of the purposes enumerated in thif section;

10. To prosecute, to defend, to submit to aroitration, to settle, and to propose or to accept a compromise
with respect to, any claim existing in favor of, or against, the principal based on or involving any real estate
transaction or to intervene in any action or proceeding relating thereto;

11. To hire, to discharge, and to compensate any attorney, accountant, exp . witness or other assistant
or assistants when the agent shall think such action to be desirable for the proper execution by him of any uf
the powers described in this section, and for the keeping of needed records thereof; and

12. In general, and in addition to all the specific acts in this section enumerated, to do any other act or
acts, which the principal can do through an agent, with respect to any estate or interest in land.

All powers described in this section 5-1502A of the general obligations law shall be exercisable equally with

respect to any estate or interest in land owned by the principal at the giving of the power of attorney or thereafter
acquired, and whether located in the state of New York or elsewhere.

[L.1963, c. 576. § 1|
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Sec. 5-150211. Construction — chattel and goods transactions

In a statutory short form power of attorney, the language conferring general authority with respect to "chattel
and goods transactions,” must be construed to mean that the principal authorizes the agent:

1. To accept as a gift, or as security for a loan, to reject, to demand, to buy, to receive, or otherwise to
acquire either ownership or possession of. any chattel or goods or any interest in any chattel or goods;

2. To sell, to exchange, to convey either with or without covenants, to release, to surrender, to mort-
gage. to incumber, to pledge, to hypothecate, to pawn, to revoke, create or modify a trust, to grant options
concerning, to lease or to sublet to others, or otherwise to dispose of any chattel or goods or any interest in
any chattel nr goods:

3. To release in whole nr in part, to assign the whole or a part of. to satisfy in whole or in part, and to
enforce by action, proceeding or otherwise, any mortgage, incumbrance, lien nr other claim, which exists. i>r is
claimed to exist, in favor of the principal, with respect to any chattel or goods or any interest in any chattel *-r
goods;

4. To do any act of management or of conservation, with respect toany chattel or goods or to any
interest in any chattel or goods owned, or claimed to beowned, by the principal, including by way of
illustration, but not of restriction, power to insure against any casualty, liability or loss, to obtain nr to regain
possession, or to protect such chattel or goods or interest in any chattel or goods, by action, proceeding or
otherwise, to pay. to compromise or to contest taxes or assessments, to apply for refunds in connection
therewith, to move from place to place, to store for hire or on a gratuitous bailment, to use. to alter, and to
make repairs or alterations of any such chattel or goods, or interest in any chattel or goods:

5. To demand, to receive, to obtain by action, proceeding or otherwise, any money or other thing of
value to which the principal is, or may become, or may claim to be entitled as the proceeds of a chattel or
goods or of any interest in any chattel or goods, or of one or more of the transactions enumerated in this
section, to conserve, to invest, to disburse or to utilize anything so received for purposes enumerated in this
section, and to reimburse the agent for any expenditures properly made by him in the execution of the powers
conferred on him by the statutory short form power of attorney;

6. To agree and to contract, in any manner, and with any person and onany terms, which the agent
mayselect, for the accomplishment of any of the purposes enumerated in this section, and to perform, to
rescind, to reform, to release or to modify any such agreement or contract or any other similar agreement or
contract made by or on behalf of the principal;

7. To execute, to acknowledge, to seal and to deliver any conveyance, revocation, declaration or modifi-
cation of trust, mortgage, lease, notice, check or other instrument which the agent may think useful for the
accomplishment of any of the purposes enumerated in this section:

8. To prosecute, to defend, to submit to arbitration, to settle, and to propose or to accept a compromise
with respect to, any claim existing in favor of, or against, the principal based on or involving any chattel or
goods transaction or to intervene in‘any action or proceeding relating thereto;

9. To hire, to discharge, and to compensate any attorney, accountant, expert witness or other assistant
or assistants when the agent shall think such action to be desirable for the proper execution by him of any of
the powers described in this section, and for the keeping of needed records thereof; and

10. In general, and in addition to all the specific acts in this section enumerated, to do any other net or
acts, which the principal can do through an agent, with respect to any chattel or goods or interest in any
chattel or goods.

All powers described in this section 5-1502B of the general obligations law shall be exercisable equally with
respect to any chattel or goods or interest in any chattel or goods owned by the principal at the giving of the power
of attorney or thereafter acquired, and whether located in the state of New York or elsewhere.

|L.1963, c. 576. § ||

Sec. 5-1502C. Construction — bond, share and commodity transactions

In a statutory short form power of attorney, the language conferring general authority with respect to “bond,
share and commodity transactions,” must be construed to mean that the principal authorizes the agent:

1. To accept as a gift, or as security for a loan, to reject, to demand, to buy, to receive, or otherwise to
acquire either ownership or possession of, any bond, share, instrument of similar character, commodity
interest or any instrument with respect thereto, together with the interest, dividends, proceeds or other
distributions connected therewith:
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2. To sell (including short sales), to exchange, to transfer either with or without a guaranty, to release,
tu surrender, to hypothecate, to pledge, to revoke, create or modify a trust, to grant options concerning, to
lojn. to trade in. or otherwise to dispose of any bond, share, instrument of similar character, commodity
interest or any instrument with respect thereto;

3. To release in whole or in part, to assign the whole or a part of, to satisfy in whole or in part, and to
enforce by action, proceeding or otherwise, any pledge, incumbrance, lien or other claim as to any bond,
share, ins.cumcnc of similar character, commodity interest or any interest with respect thereto, when such
pledge, incumbrance, lien or other claim is owned, or claimed to be owned, by the principal;

-l. To do any act of management or of conservation with respect to any bond, share, instrument of
similar character, commodity interest or any instrument with respect thereto, owned or claimed to be owned
by the principal or in which (he principal has or claims to have an interest, including by way of illustration,
but not of restriction, power to insure against any casualty, liability or loss, to obtain or to regain possession
or tu protect the principal's interest (herein by action, proceeding or otherwise, to pay, to compromise or to
contest taxes or assessments, to apply for refunds in connection therewith, to consent to and to participate in
any reorganization, recapitalization, liquidation, merger, consolidation, sale or lease, or other change in ur
revival of a corporation or other association, or in the financial structure of any corporation or other
association, or in the priorities, voting rights or other special rights with respect thereto, to become a
depositor with any protective, reorganization or similar committee of the bond, share, other instrument of
similar character, commodity interest or any instrument with respect thereto, belonging to the principal, to
make any payments reasonably incident to the foregoing, to exercise or to sell any option, conversion or
similar right, to vote in person or by the granting of a proxy (with or without the power of substitution), either
discretionary, general or otherwise, for the accomplishment of any of the purposes enumerated in this section;

5. fo carry in the name of a nominee selected by the agent any evidence of the ownership of any bond,
share, other instrument of similar character, commodity interest or instrument with respect thereto, belonging
to the principal;

b. To employ, in any way believed to be desirable by the agent, amy bond, share, other instrument of
similar character, commodity interest or any instrument with respect thereto, in which the principal has or
claims to have any interest, fur the protection or continued operation of any speculative or margin transaction
personally begun or personally guaranteed, in whole or in part, by the principal;

7. To demand, to receive, to obtain by action, proceeding or otherwise, any money, or other thing of
value to which the principal is, or may become, or may claim to be entitled as the proceeds of any interest in
a bond, share, other instrument of similar character, commodity interest or any instrument with respect
thereto, or of one or more of the transactions enumerated in this section, to conserve, to invest, to disburse or
to utilize anything so received for purposes enumerated in this section, and to reimburse the agent for any
expenditures properly made by him in the execution of the powers conferred on him by the statutory short
form power of attorney;

3. To agree and to contract, in any manner, and with any broker or other person, and on any terms,
which the agent may select, for the accomplishment of any of the purposes enumerated in this section, and to
perform, tu rescind, to reform, to release or to modify any such agreement or contract or any other simiUr
agreement made by or on behalf of the principal;

9. To execute, to acknowledge, to seal and to deliver any consent, agreement, authorization, assignment,
revocation, declaration or modification of trust, notice, waiver of notice, check, or other instrument which the
agent may think useful for the accomplishment of any of the purposes enumerated in (his section;

10. To execute, to acknowledge and to file any report or certificate required by law or governmental
regulation;

11. Tu prosecute, to defend, to submit to arbitration, to settle and to propose or to accept a compromise
with respect to. any claim existing in favor of, or against, the principal based on or involving any bond, share
ur commodity transaction or to intervene in any action or proceeding relating thereto;

12. To hire, to discharge, and to compensate any attorney, accountant, expert witness or other assistant
or assistants when the agent shall think such action to be desirable for the proper execution by him of any of
the powers described in this section, and for the keeping of needed records thereof; and

13. In general, and in addition to all the specific acts in this section enumerated, to do any other act or
acts, which the principal can do through an agent, with respect to any interest in any bond, share or other
instrument of similar character, commodity, or instrument with respect to a commodity.



MI powers described in this seciion 5-15112C of the general obligations law shall he exercisable cqu.iilv with
respect to an> interest in any bond, share nr other instrument of similar character, commodity, or instrument with
respect to a commodity owned by the principal at the giving of the power of attorney nr thereafter acquired,
whether located in the slate of New York or elsewhere.

11.-1963. c. 576. § 11

Sec. 5-1502L). Construction — banking transactions

In a statutory short form power of attorney, the language conferring general authority with respect to
“banking transactions.” must be construed to mean that the principal authorizes the agent:

I. To continue, to modify and to terminate any deposit account, orother hankingarrangement made In
or on hobaif -f the principal prior to the creation of the agency:

1. To open either in the name of the agent alone, or in the name of the principal alone, or in both their
names jointly or otherwise, a deposit account of any type with any banker or in any banking institolino
selected by the agent, to hire such safe deposit box or vault space and to make such other contracts for the
procuring of other services made available by any such banker or banking institution as the agent shall think
to be desirable:

3. To make, to sign and to deliver checks or drafts for any purpose, to withdraw by check, order 'r
otherwise any funds or property of the principal deposited with, or left in the custody of, any banker nr
banking institution, wherever located, either before or after the creation of the agency:

4. To prepare from time to time financial statements concerning the assets and liahilities or income and
expenses of the principal, and to deliver statements so prepared to any banker, banking institution nr other
person, whom the agent believes to be reasonably entitled thereto:

5. To receive statements, vouchers, notices or other documents fromany banker or bankinginstitution
and to act with respect thereto;

6. To have free access at any time or times to any safe deposit box or vault to which the principal might
have access, if personally present:

7. To borrow money by bank overdraft, or by promissory note of the principal given for such period and
at such interest rate as the agent shall select, to give such security out of the assets of the principal as the
agent shall think to be desirable or necessary for any such borrowing, to pay. to renew or to extend the lime
of payment of any note so given or given by or on behalf of the principal, and to procure for the principal a
loan from any banker or banking institution by any other procedure made available by such banker or
institution:

8. To make, to assign, to indorse, to discount, to guarantee, and to negotiate, for an;, and all purposes,
all promissory notes, bills of exchange, checks, drafts or other negotiable or nonnegotiable paper of the
principal, or payable to the principal or to his order, to receive the cash or other proceeds of any such
transactions, to accept any bill of exchange or draft drawn by any person upon the principal, and to pay it
when due:

9. To receive for the principal and. to deal in and to deal with any trust receipt, warehouse receipt or
other negotiable or nonnegotiable instrument, in which the principal has or claims to have an interest:

10. To apply for and to receive letters of credit or travelers checks from any banker or hanking
institution selected by the agent, giving such indemnity or other agreements in connection therewith as the
agent shall think to be desirable or necessary:

11. To consent to an extension in the time of payment with respect to any commercial paper or ant
hanking transaction in which the principal has an interest or by which the principal is. or might he. affected
in any way:

12. To pay, to compromise or to contest taxes or assessments and to apply for refunds in connection
therewith;

13. To demand, to receive, to obtain by action, proceeding, or otherwise any money or other thing of
value to which the principal is, or may become, or may claim to be entitled as the proceeds of any banking
transaction conducted by the principal himself, or by the agent in the execution of any of the powers
described in this section, or partly by the principal and partly by the agent so acting, to conserve, to invest, to
disburse or to utilize anything so received for purposes enumerated in this section, and lo reimburse the agent
for any expenditures properly made by him in the execution of the powers conferred upon him bv the
statutory short form power of attorney;
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I-l. By execute. to acknowledge, to seal and to deliver any instrument uf any kind, inthe nameof the
principal ur otherwise, which the agent may think useful for the accomplishment of an>ufthe purposes
enumerated in this section:

15. r» prosecute, tu defend, to submit to arbitration, to settle, and to propose or tu accept a compromise
with respect to. any claim existing in favor of, or against, the principal based on or involving any banking
transaction or to intervene in any action or proceeding relating thereto;

16. To hire, to discharge, and to compensate any attorney, accountant, expert witness or other assistant
or assistants when the agent shall think such actiun to be desirable for the proper execution by him of any of
the powers described in Ibis section, and for the keeping of needed records thereof; and

17. In general, and in addition to all the specific acts in this section enumerated, to doany other act or
acts, which the principal can do through an agent, in connection with any banking transaction which does i:xr
might in any way affect the financial or other interests of the principal.

MI powers described in this section 5-1502D of the genera! obligations law shall be exercisable equally with
respect to any banking transaction engaged in by the principal at the giving of the power of attorney ur therealter
engaged in, and whether conducted in the state of New York or elsewhere.

11. 1963. c. 576. § 1|

Sec. 5-1502E. Construction — business operating transactions

In a statutory short form power of attorney, the language conferring general authority with respect to
"business operating transactions,” must be construed to mean that It. principal authorizes (be agent:

1. To the extent that an agent is permitted by law thus to act for a principal, to discharge and to perform
any duty or liability and also to exercise any right, power, privilege or option which the principal has, or
claims to have, under any contract of partnership whether the principal is a general or special partner
thereunder, to enforce the terms of any such partnership agreement for the protection of the principal, by
action, proceeding or otherwise, as the agent shall think to be desirable or necessary, and to defend, submit to
arbitration, settle or compromise any action or other legal proceeding to which the principal is a party
because of bis membership in said partnership;

2. lu exercise in person or by proxy or to enforce by action, proceeding or otherwise, any right, power,
privilege or option which the principal has as the holder of any bond, share, or other instrument of similar
character and to defend, submit to a'titration, settle or compromise any action or other legal proceeding to
which the principal is a party beca ,..e f any such bond, share, or other instrument of similar character;

3.With respect to any busine orise which is owned solely by the principal

a. to continue, to modify, tc # cotiate, to extend and to terminate any contractual arrangements
made with any person, firm, ass-viai, or corporation whatsoever by or on behalf of the principal with
respect thereto prior to the creation oi' the agency;

b. to determine the policy of such enterprise as to the location of the site or sites to be utilized for its
operation, as to the nature und extent of the business to be undertaken by it, as to methods of
manufacturing, selling, merchandising, financing, accounting and advertising to be employed in its
operation, as to the amount and .ypes of insurance to be carried, as to the mode of securing, compensat-
ing and dealing with accountants, attorneys, servants and other agents and employees required fur its
operation, to agree and to contract, in any manner, and with any person and on any terms, which the
agent thinks to be desirable or necessary for effectuating any or all of such decisions of the agent as to
policy, and to perform, to rescind, to reform, to release or to modify any such agreement or contract or
any other similar agreement or contract made by or on behalf of the principal;

c. to change the name or formof organization under which such business is operated and to enter
into such partnership agreement with other persons or to organize such corporation to take over the
operation of such business, or any part therecf, as the agent shall think to be desirable or necessary;

d. to demand and to receive all moneys which are, or may become, due to the principal, or which
may be claimed by the principal or on his behalf, in the operation of such enterprise, and to control and
to disburse such funds in the operation of such enterprise in any way which the agent shall think to be
desirable or necessary, to engage in any banking transactions which the agent shall think to be desirable
or necessary for effectuating the execution of any of the pcwers of the agent described in this subdivision;



4. In prepare, In sign, to file and to deliver all reports, compilations of information, returns nr otlur
papers with respect to an) business operating transaction of the principal, vvbicb are required In any
governmental agency, department or instrumentality or vvbich the agent shall think to be desirable or
necessary for anv purpose, and to make anv payments with respect thereto:

5. In pay. to compromise or to contest taxes or assessments and to do any act or acts which the agent
shall think to he desirable nr necessary to protect the principal from illegal or unnecessary taxation, fines,
penalties or assessments in connection with bis business operations, including power to attempt to recover, in
any manner permitted by law, sums paid before or after the creation of the agency as taxes, fines, penalties or
assessments:

6. Indemand, to receive, to obtain by action, proceeding nr otherwise, any money, nr other thing of value
to which (he principal is. or may become, or may claim to be entitled as the proceeds of any business
‘operation ot sucn principal, to conserve, to invest..,ll disbur*-e or to utilize anything so received for purposes
enumerated in this section, and to reimburse the agent for any expenditures properly made by him in the
execution of the powers conferred upon him by the statutory short form power of attorney:

T In execute, to acknowledge, to seal and to deliver any deed, assignment, mortgage, lease, notice,
consent, agreement, authorization, check or other instrument which the agent may think useful for the
accomplishment nf any of the purposes enumerated in this section:

8. To prosecute, to defend, to submit to arbitration, to settle, and to propose nr to accept a compromise
with respect |.". any claim existing in lavor of. or against, the principal based on or involving any business
operating transaction or to intervene in any action or proceeding relating thereto:

9. lo hire, to discharge, and to compe Me any attorney, accountant, expert witness or other assistant nr
assistants when the agent shall think such action to be desirable for the proper execution by him of any of
the powers described in this section, and for the keeping of needed records thereof: and

in. In general, and in addition to all the specific acts in this section enumerated, to do any other act or
ads. which the principal can do through an agent, in connection with any business operated by the principal,
which the agent shall think to be desirable or necessary for the furtherance or protection of the interests of
the principal.

All powers described in this section 5-1502E of the general obligations law shall bp exercisable equally with
respect to any business in which the principal is interested at ihe creation of the agency o; in which the principal

shall thereafter become interested, and whether operated in the state of New York or elsewhere.

1L.1963. c. 576. § t.|

Sec. 5-1502F. Construction — insurance transactions

In a statutory short form power of attorney, the language conferring general aulhnritv with aspect in

“insurance transactions,” must be construed to mean that the principal authorizes the agent:

1. To continue, to pay the premium or assessment on, to modify, to rescind, to release or to terminate
any contract of life, accident, health, disability or liability insurance or any combination of such insurance
procured by nr on behalf of the principal prior lo the creation of the agency which insures either the principal

or any nllier person, without regard to whether the principal is or is not a beneficiary thereunder:

2. To procure new, different nr additional contracts of insurance on the life of the principal nr protecting

the principal with respect to ill-health, disability, accident or liability of any sort, to select the amount, the
type of insurance contract and the mode of payment under each such policy, to pay the premium or
assessment on, to modify, to rescind, to release or to terminate, any contract so procured by the agent and to

designate the beneficiary of any such contract of insurance, provided, however, that the agent himself cannot

he such beneficiary unless Ihe agent is spouse, child, grandchild, parent, brother or sister of the principal:

3. To apply for and lo receive any available loan on the security of Ihe contract of insurance, whether for
the payment of a premium or for the procuring of cash, to surrender and thereupon to receive the cash
surrender value, to exercise any election as to beneficiary or mode of payment, to change the manner of
paying premiums, to change or to convert the type of insurance contract, with respect to any contract nf life,
accident, health, disability or liability insurance as to which the principal has. or claims to have, any one or

more of the powers described in this section and to change the beneficiary of any such contract of insurance,
provided, however, that the agent himself cannot be such new beneficiary unless lhe agent is spouse, child,

grandchild, parent, brother or sister of the principal:
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-J (> demand, to rcceii- to obtain by action, proceeding or otherwise, any money, dividend, or other
thing "f value to which the principal is. or may become, or may claim lo he entitled as the proceeds of any
contract of insurance ur of one or more of the transactions enumerated in this section, tn conserve, m invest,
in disburse or to otili/c anything so received for purposes enumerated in this section, and tu reimburse the
agent for anv expenditures properly made by him in the execution of the powers conferred on him by the
statutory short form power of attorney:

5. In tpplv for and In procure any available governmental aid in theguaranteeing or oaying of pre-
miums of any contract of insurance on the life of the principal;

6. In sell, lo assign, to hypothecate, to borrow upon, or to pledgethe interest of the principal in any
contract of insurance;

7. lo pay. from such proceeds or otherwise, to compromise or to contest, and to apply for refunds in
connection wiih, any tax or assessment levied by a taxing authority with respect to any contract of insurance
or he proceeds thereof or liability accruing hy reason of such tax or assessment:

8. In agree and to contract, in any manner, and with any person and on any terms, which the agent may
select for the accomplishment nf any of the purposes enumerated in this section, and to perform, to rescind, to
reform, to release or to modify any such agreement or contract;

9. I'n execute, lo acknowledge, to seal and lo deliver any consent, demand, request, application, agree-
ment. indemnity, authorization, assignment, pledge, notice, check, receipt, waiver or other instrument which
the agent may think useful for the accomplishment of any nf the purposes enumerated in this section:

It). In continue, lo procure, to pay the premium or assessment on. to modify, to rescind, to release, to
terminate or otherwise to deal with any contract of insurance, other than those enumerated in subdivisions
one or two of this section, whether fire, marine, burglary, compensation, disability, liability, hurricane,
casualty, or other type, or any cnmbination of insurance, to do any act or acts with respect to any such
contract nr with respect to its proceeds Nenforcement which the agent thinks to be desirable or necessary for
the promotion or protection of the interests of the principal:

11. To prosecute, to defend, to submit to arbitration, to settle, and to propose or to accept a compromise
with respect to any claim existing in favor of, or against, the principal based on or involving any insurance
transaction nr to intervene in any action or proceeding relating thereto:

12. 1o hire, to discharge, and to compensate any attorney, accountant, expert witness or other assistant
or assistants when the agent shall think such action to be desirable for the proper execution by him nf any of
the powers described in this section and for the keeping of needed records thereof; and

13. In general, and in addition to all the specific acts in this section enumerated, to do any other act or
acts, which the principal can do through an agent, in connection with procuring, supervising, managing,
modifying, enforcing and terminating contracts of insurance in which the principal is the insured or is
otherwise in any way interested.

All powers described in this section 5-’502F of.the general obligations law shall be exercisable with respect
to any contract nf insurance in which the principal is in any way interested, whether made in the state of New

Ynrk nr elsewhere.

|L.1963. c. 576. § 11

Sec. 5-1502(;. Construction — estate transactions
In a statutory short form power of attorney, the language conferring general authority with respect to “estate
transactions.”™ must be construed to mean that the principal authorizes the agent:

1 In the extent that an agent is permitted by law thus to act for a principal, to apply for and to procure,
in the name of the principal, letters of administration, letters testamentary, letters of trusteeship, or any other
type of authority, either judicial or at ministrative, to act as a fiduciary of any sort:

2. To the extent that an agent is permitted by law thus to act for a principal, to represent and to act for
the principal in all ways and in all matters affecting any estate of a decedent, absentee, infant or incompetent,
or any (rust nr other fiiH. out of which the principal is entitled, or claims to be entitled, to some share or
payment, or with respect to which the principal is a fiduciary;

3. In accept, to reject, to receive, to receipt for, to sell, to assign, to release, to pledge, to exchange, or lo
consent tn a reduction in or modification of, any share in or payment from any estate, trust or other fund;
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4. In demand, (o obtain by action, proceeding or otherwise any money, or other thing "f v.ilue to «liiili
the principal is, nr may become, or may claim to be entitled by reason of the death testate or intestate of ,ip\
person or of any testamentary disposition or of any trust nr by reason of the administration of the estate of il
decedent or absentee or of Ihe guardianship of an infant or incompetent or the administration of any trust or
other fund, to initiate, to participate in and to oppose any proceeding, judicial or otherwise, for the ascertain-
ment nf the meaning, validity or effect of any deed. will, declaration of trust, or other transaction affecting in
anv wav the interest of the principal, to initiate, to participate in and to oppose any proceeding, judicial or
otherwise, for the removal, substitution or surcharge of a fiduciary, to conserve, to invest, to disburse or to
utilize anything so received for purposes enumerated in this <'ection. and to reimburse the agent for any
expenditures properly made by him in the execution of the power* referred on him by the statutory short
form power of attorney:

5. lo prepare, to sign* to-."!, and Jeliver all reports, compilations nf information, returns or p.ipirs
with respect to any interest had or claimed by or on behalf nf the principal in any estate, trust, or other fond,
to pay. to compromise or to contest, and to apply for refunds in connection with, any lax or assessment, viith
respect to any interest had or claimed by or on behalf of the principal in any estate, trust nr other fund or hv
reason of the deaih nf any person, or with respect to any property in which such interest is had or claimed:

6. lo agree and to contract, in any manner, and with any person and on any terms, which the agent may
select, for the accomplishment of the purposes enumerated in this section, and to perform, to rescind. —
reform, to release, or to modify any such agreement or contract or any other similar agreement nr contract
made by or on behalf of the principal;

7. To execute, to acknowledge, to verify, to seal, to file and to deliver any consent, designation, pleading,
notice, demand, election, conveyance, release, assignment, check, pledge, waiver, admission of service, notice
of appearance or other instrument which the agent may think useful for the accomplishment of any of the
purposes enumerated in this section;

8. To submit to arbitration or to settle, and to propose or to accept a compromise with respect to any
controversy or claim which affects the estate of a decedent, absentee, infant or incompetent, nr the admin-
istration of a trust or other fund. In any one of which the principal has. or claims to have, an interes*. and tn
do any and all acts which the agent shall think to be desirable or necessary in effectuating such compromise;

9. To hire, to discharge, and to compensate any attorney, accountant, expert witness or other assistant or
assistants, when the agent shall think such action to be desirable for the proper execution by him of any of
the powers described in this section, and for the keeping of needed records thereof; and

10. In general, and in addition to all the specific acts in this section enumerated, to do any other act nr
acts, which the principal can do through an agent, with respect to the estate of a decedent, absentee, infant ur
incompetent, or the administration of a trust or other fund, in any one of which the principal has. or claims to
have, an interest, or with respect to which the principal is a fiduciary.

Xl powers described in this section 5-1502G of the general obligations law shall be exercisable equally uiih

respect to any estate of a decedent, absentee, infant or incompetent, or the administration of any trust or other
fund, in which the principal is in'.-rested at the giving of lhe power of attorney or may thereafter become
interested, and whether located in the state of New York or elsewhere.

IL.1963. c. 576. § I.|

Sec.

and

5-1502H. Construction — claims and litigation
In a statutory short form power of attorney, the language conferring general authority with respectto "claims
litigation,” must be construed to mean that the principal authorizes the agent;

1 To assert and to prosecute before any court, administrative board, department, commissioner nr other
tribunal, any cause of action, claim, counterclaim, offset or defense, which the principal has. nr claims tn
have, against any individual, partnership, association, corporation, government, or other person or instrumen-
tality, including, by way of illustration and not of restriction, power to sue for the recovery of land nr of any
other thing of value, for the rerovery of damages sustained by the principal in any manner, for the elimination
or modification of tax liability, for an injunction, for specific performance, or for any other relief;

2. To bring an action of interpleader or other action to determine adverse claims, lo intervene or tu
interplead in any action or proceeding, and to act in any litigation as amicus curiae:
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3. In connection with anv actiun or proceeding or controversy, at law nr otherwise. lo apply for and. if
possible. to procure- a lilicl. an attachment. a garnishment. an order of arrest or other preliminary. provisional
or intermediate relief and to resort to and to utilize in all ways permitted I*\ law anv availalile procedure lor
the effectuation or satisfaction uf (he judgment, order or decree obtained;

-l. In connection «ith any action or proceeding, at law or otherwise, to perform anv act which the
principal might perform, including by way of illustration and not of restriction, acceptance of tender, oiler of
judgment, admission ol any facts, submission uf any controversy on an agreed statement of facts, consent to
examination before (rial, and generally to bind the principal in (he conduct of any litigation or controversy as
seems desirable to the agent;

5. To submit to arbitration, to settle, and to propose or to accept a compromise with respect to. any claim
existing in lLitur of or against the principal, or any litigation to which the principal is. or may become or he
designated a party:

6. lo waive (he issuance and service of a summons, citation or other prucess upon the principal, to
accept service of process, tu appear fur the principal, to designate persons upon whom process directed to the
principal may be served, to execute and tu file or deliver stipulations un the principal's behalf, to verify
pleadings, to appeal to appellate tribunals, to procure and tu give surety and indemnity bonds at such times
and lo such extent as (he agent shall think to be desirable or necessary, to contract and pay for lhe
preparation and printing of records and briefs, to receive and to execute and to file or deliver any consent,
waiver, release, confession of judgment, satisfaction of judgment, notice, agreement, or other instrument
which ill; agent shall think to be desirable or necessary in connection with the prosecution, settlement or
defense of any claim hy or against (he principal or of any litigation to which Ihe principal is or may becume
or be designated a party;

7. In appear for, to represent and to act for the principal with respect to bankruptcy or insolvency
proceedings, whether voluntary or involuntary, whether of the principal or of some other person, with respect
tu any reorganization proceeding, or with respect to any receivership or application for the appointment of a
receiver ur trustee which, in any way, affects any interest of the principal in any land, chattel, bond, share,
commodity interest, chose in action or other thing of value;

8. 1o hire, to discharge, and to compensate any attorney, accoi ntant, exp.rt witness or other assistant or
assistants when the agent shall think such action to be desirable for the proper execution by him of any uf
the powers described in this section;

9. lo pay. from funds in his control or for the account of (he principal, any judgment against tlie
principal or any settlement which may be made in connection with any transaction enumerated in this section,
and to receive and conserve any moneys or other things of value paid in settlement of or as proceeds of one or
more ol the transactions enumerated in this section, and to receive and endorse checks and to deposit the
same; and

It). In general, and in addition to all the specific acts in (his section enumerated, to do any other act or
acts, which the principal can do through an agent, in connection with any claim by or against lhe principal or
with litigation to which (he principal is or may become or be designated a party.

Xl powers described in this section 5-1502H of the general obligations law shall be exercisable equally with
respect to any claim or litigation existing at the giving of the power of attorney or thereafter arising, and whether
arising in ihe state of New York or elsewhere.

[! .1963. c. 576. § ||

Sec. 5-15021. Construction — personal relationships and affairs

In a statutory short form power of attorney, the language conferring general authority with respect to
"personal relationships,”™ must be construed to mean that the principal authorizes (he agent;

l. lo do all acts necessary for maintaining the customary standard of living of the spouse and children,
and other dependents uf (he principal, including by way of illustration and not by way of restriction, power to
provide living quarters by purchase, lease or by other contract, or by payment of the operating costs,
including interest, amort:zatiun payments, repairs and taxes, of premises owned by the principal and occupied
by his family or dependents, to provide normal domestic help for the operation of the household, to provide
usual vacations and usual travel expenses, to provide usual educational facilities, and to provide funds fur all
the current living costs of such spouse, children and other dependents, including, among other things, shelter,
clothing, loud and incidentals;



