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FURTHER REFERRALS:

Judiciary

DATE: I  $  -  2 %
Commi.^ee has considered HB 445

"r*n Act relating to the applicability of ch. 77, SLA 1987,•relating to 
mandatory and discretionary parole and residual probation; and providing 
for an effective date."

RECOMMENDS:

i s  i-te j^  < 0[ u'f replace with 

[ ] attached amendment(s)

[ ] do pass

[ ] do not pass

[ ] no recommendation

[ j individual recommendations

[ ] additional referral to the

[ ] the same title

[ ] a new title

Committee

ADOPTS: [ J  letter of intent

i
I

i

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

[

[

]

]

same as previous fiscal note

published ______________________

same as previous zero fiscal



O r i ginal sponsors: Swackhammer, Gruenberg
and Rieg er

IN T H E  H O U S E  , B Y  THE J U D I C I A R Y  COMMITTEE

CS F O R  H O U S E  BILL NO. 445 (Judiciary)

IN THE  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FIFTE E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An A c t  rel ating to the applicabilitj of ch. 77, SLA

1987, relating to mand atory and d i s c i e t i o n a r y  parole  

and residual probation; and provi d i n g  for an e f f e c­

tive date."

BE IT E N A CT ED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e cti on 1. The p rovisions of AS 33.16.010(a), 33.16.010(c), 33.16.- 

210, 33.16.900(7), 33.16.900(8); AS 33.20.040(a), and 33.20.040(c), as

a m e n d e d  b y  ch. 77, SLA 1987, apply to prisoners incarc e r a t e d  on or after 

S e p t e m b e r  13, 1987, irrespec tive of the law in effect at the time the 

p r i s o n e r  co mmitted the criminal offense for wh ich the p r i s o n e r  was i n c a r­

cerated.

* Sec. 2. This Act is retro a c t i v e  to September 13, 1987.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).



O f f e u d  in the H O U S E  By S w a c k h a m m e r

TO: HB A 45

Page 1, lines 11 and 12:

•Delete "33. 16.100(d),"
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T h i s  is i m p e r m i s s i b l e  u n d e r  the c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  

e x  p o s t  f a ct o laws, b e c a u s e  the i n c r e a s e d  s c o p e  o f  p r o h i b i t e d  c o n d u c t  

is b r o a d e n e d  or the p e n a l t y  is increased.

THE DELETED SECTION (33.16.100(d)) WOULD INCREASE THE TIME OF PAROLE
ELIGIBILITY FOR CERTAIN OFFENDERS.

U.S. CONSTITUTION, ART 1, SEC. 10



D E P A R T M E N T  O F  C O R R E C T I O N S  / ALASKA B°ARD 0F PAR0LE
/  P.O. BOX T

/  JUNEAU, ALASKA 99811-2000
BOARD OF PAROLE / PHONE: (907) 465-3384

February 18, 1988

Honorable C. E, Swackhammer 
Representative 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811

RE: H.B. 445

Dear Representative Swackhammer:

The Parole Board supports House Bill 445 for the reasons stated in my recent 
letter of February 8, 1988 to you. After reviewing the bill this morning, I 
would recommend one minor change.

I would recommend "33.16.100(d)" be removed from lines 11 and 12 of the bill. 
AS 33.16.100(d) is the section that deals with parole eligibility on Class A 
felony and the Unclassified sexual assault crimes. The Parole Board bill in 
1985 inadvertently lowered parole eligibility down from one-third of the 
sentence to one-fourth of the sentence. H.B. 140 last year moved the 
eligibility back to one-third. Testimony from Corrections and the Parole Board 
is the actual impact of this amendment would be minimal. Applying this section 
retroactively would be in violation of the ex post facto provisions of the 
United States Constitution. Please refer to page 4 of the December 8, 1987 
Attorney General's Opinion to me contained in your packet on H.B. 445. I will 
be most happy to explain this issue if necessary.

Except for this minor technical amendment, we fully endorse this bill and 
believe it will have an immediate impact on the workload of the Board and 
parole officers. Thanks for the opportunity to comment on this legislation.

cc: Susan Humphrey-Barnett, Commissioner
Department of Corrections

Bill Parker, Special Assistant 
Department of Corrections

2 0 - 0 8 L H



REPRESENTATIVE SOLDOTNA

P.O. BOX 417 
SOLDOTNA, ALASKA 99669 

(907) 262-7663

JUNEAU

Jfyou0c of ftcpretfentattbeg
BOX V 

JUNEAU, ALASKA 99811 
(907) 465-2689

MEMORANDUM

DATE:

TO:

FROM:

TOPIC: House Bill 445

The aforementioned House Bill changes the effective date of H3 140 which 
passed last session to immediate applicability. Each day's delay 
negatively impacts the quality of supervision of those offenders with 
serious crime convictions.

House Bill 445 was referred to House Judiciary; your early scheduling 
world be greatly appreciated. Cover information is forthcoming.

Thanks.



D E P A R T M E N T  O F  C O R R E C T I O N S  / ALASKA B0ARD 0F PAR0LE
/  P.O. BOX T

/  JUNEAU, ALASKA 99811-2000
BOARD OF PAROLE I PHONE: (907) 465-3384

February 18, 1988

Honorable C. E. Swackhammer 
Representative 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811

RE: H.B. 445

Dear Representative Swackhammer:

The Parole Board supports House Bill 445 for the reasons stated in my recent 
1 tter of February 8, 1988 to you. After reviewing the bill this morning, I 
would recommend one minor change.

I would recommend "33.16.100(d)" be removed from lines 11 and 12 of the bill. 
AS 33.16.100(d) is the section that deals with parole eligibility on Class A 
felony and the Unclassified sexual assault crimes. The Parole Board bill in 
1985 inadvertently lowered parole eligibility down from one-third of the 
sentence to one-fourth of the sentence. H.B. 140 last year moved the 
eligibility back to one-third. Testimony from Corrections and the Parole Board 
is the actual impact of this amendment would be minimal. Applying this section 
retroactively would be in violation of the ex post facto provisions of the 
United States Constitution. Please refer to page 4 of the December 8, 1987 
Attorney General's Opinion to me contained in your packet on H.B. 445, I will 
be most happy to explain this issue if necessary.

Except for this minor technical amendment, we fully endorse this bill and 
believe it will have an immediate impact on the workload of the Board and 
parole officers. Thanks for the opportunity to comment on this legislation.

cc: Susan Humphrey-Barnett, Commissioner
Department of Corrections

Bill Parker, Special Assistant 
Department of Corrections

2 0 - 0 8 L H



T h i s  is i m p e r m i s s i b l e  u n d e r  the c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  

ex  p o s t  f a c t o  laws, b e c a u s e  the i n c r e a s e d  scope o f  p r o h i b i t e d  co n d u c t  

is b r o a d e n e d  or  the p e n a l t y  is increased.

THE DELETED SECTION (33.16.100(d)) WOULD INCREASE THE TIME OF PAROLE
ELIGIBILITY FOR CERTAIN OFFENDERS.

U.S. CONSTITUTION, ART 1, SEC. 10



H O U S E  B I L L  445

C O V E R  P AC K E T  I N D E X  

I n t r o d u c t i o n  Me mor andum, Rep. C.E. S w a c k h a m m e r  

S u p p o r t  Letter, Sam Trivette, Exec. Dir. P a r o l e  B o a r d  

A G  O p i n i o n  Re: H o u s e  Bill 140 

Leg. L e g a l  O p i n i o n  Re: H o u s e  Bill  445



S O L D O r N A
SWACK” SWACKHAMMER gtofca gbtate Hegtelature

P.O. BOX 417 
SOLDOTNA, ALASKA 99669 

(907) 262-7663

BOX V 
JUNEAU, ALASKA 99811 

(907) 465-2689

JUNEAU

Pjjouit of &epre£fentatibes

MEMORANDUM

TO: All Interested P

FROM: Rep. C.E. Swackh,

DATE: F e b r u a r y  10, 1988

TOPIC: H o u s e  Bil l  445

D u r i n g  the f i r s t  s e s s i o n  o f  the 15 t h  Leg is la tur e,  H o u s e  B i l l  140 p a s s e d  

b o t h  h o u s e s  w i t h  v i r t u a l l y  no o pp osition. T h i s  p i e c e  o f  l e g i s l a t i o n  h a d  

a n  i m m e d i a t e  a n d  p o s i t i v e  impact.

T h e  b i l l  c h a n g e d  the s e r v i n g  of m a n d a t o r y  p a r o l e  f r o m  181 d a y  s e n t e n c e s  to 

a m i n i m u m  s e n t e n c e  o f  two years. It wa s d e m o n s t r a t e d  t ha t  this w o u l d  

b a s i c a l l y  im pa c t  those o f f e n d e r s  w h o  w e r e  g u i l t y  of  m i s d e m e a n o r s  or 

n o n - p r e s u m p t i v e  s e n t e n c e  f e l o n y  offenses. O f f e n d e r s  r o u t i n e l y  r e c e i v e  

p r o b a t i o n  to f o l l o w  their co nv ictions.

T h e  A l a s k a  B o a r d  o f  Par ole  c o n d u c t s  a p p r o x i m a t e l y  1400 f o r m a l  h e a r i n g s  a 

year, u t i l i z i n g  t hr ee  p r o f e s s i o n a l  s t a f f  a n d  a c l e r k  typist. I n  1987, 

there w e r e  135 f in al m a n d a t o r y  p a r o l e  v i o l a t i o n  h e a ri ng s.  W i t h  o n l y  

i s o l a t e d  ex cep ti on s,  these v i o l a t i o n s  c o u l d  h a v e  b e e n  p r o c e s s e d  t h r o u g h  

proba tio n.  P a r o l e e s  a n d  p r o b a t i o n e r s  are s e e n  b y  the s am e  P r o b a t i o n  

O f f i c e r s .

As  s t a t e d  in S a m  T r i v e t t e ' s  l e t t e r  (attached), the l e g i s l a t i o n  w a s  e n a c t e d  

the e f f e c t i v e  d ate o f  the bill. Mr. T r i v e t t e  st a t e s  the p o s i t i v e  i m p a c t  

w a s  immediate, h e  a t t r i b u t e s  the m a j o r i t y  of  a 181 case  r e d u c t i o n  to this 

enactment. A p p r o x i m a t e l y  three m o n t h s  later, a Dept, of  L a w  o p i n i o n  

i n d i c a t e d  t hat the n e w  l e g i s l a t i o n  a p p l i e d  s o l e l y  to t ho se  p e r s o n s  

c o m m i t t i n g  a c rime a f t e r  the e f f e c t i v e  date  o f  the b i l l . T h e  p o s i t i v e  

ef f ec ts  " g r o u n d  to a ha l t . "  C on se que nt ly , t he y  ar e a lso p o s t p o n e d  for a n  

e x t e n d e d  p e r i o d  o f  time.

H o u s e  Bil l 445  m e r e l y  e s t a b l i s h e s  intent l an gua ge  that the e f f e c t i v e  date 

o f  H o u s e  B ill 140 is immediate.

I s o l i c i t  y o u r  support. The i m p l i e d  in te nt of  H o u s e  B i l l  140 w a s  to h a v e  

it i m m e d i a t e l y  effective. This bill, as in the c as e  of  H B  140, h a s  a ze r o  

fis c a l  note. It s i m p l y  al lo w s  m o r e  time for s u p e r v i s i n g  offen der s,  h a v i n g  

m o r e  s e r i o u s  offenses.



D E P A R T M E N T  O F  C O R R E C T I O N S  / ALASKA B0ARD 0F PAR0LE
/  P.O. BOX T
j JUNEAU, ALASKA 99811-2000

BOARD OF PAROLE ! PHONE: (907) 465-3384

February 8, 1988

Representative C. E. Swackhammer 
Alaska House of Representatives 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811

RE: House Bill 140

Dear Representative Swackhammer:

You have asked our opinion on the impact House Bill 140 [Chapter 77, SLA 19871 
has had on the number of mandatory parolees. The following information is 
provided in response.

We met with the Department of Law staff this summer after the Governor signed 
the bill. Law agreed any prisoner being released on the effective date of the 
bill, September 13, 1987 or thereafter, v.auld be subject to the 2 year minimum 
to be on mandatory parole. We notified all institutional parole officers of 
this, and effective 9/13/87, only prisoners with sentences of 2 years or longer 
went out on mandatory parole. On December 10, 1987, we received the Department 
of Law's opinion indicating we could only apply HB 140 to those prisoners whose 
crimes were committed on September 13, 1987 or thereafter. After discussing 
this opinion thoroughly with Law, we advised Corrections' employees through 
memorandum on December 11 to apply HB 110 only to those prisoners whose crimes 
were committed 9/13/87 or thereafter.

For the first six months of 1987, we set supplemental conditions on 348 
mandatory parolees. During the second six months of 1987, we set mandatory 
parole conditions on 167 cases. I think this drop of 181 cases in the second 
half of the year can be attribute 1 primarily to HB 140. Again, I have not kept 
actual figures, but we believe the number of mandatory parole packets has 
increased significantly in the last 1 1/2 months. We had over 2 feet of files 
awaiting action this morning.

As you know, it take a significant amount of time to process and supervise 
mandatory parole cases. Even if every mandatory parolee followed all 
conditions, handling this additional workload of about 181 case would take a 
tremendous amount of time. Unfortunately, many of these mandatory parolees 
appear before us at violation hearings/ We held about 135 final mandatory 
parole violation hearings in 1987. This does not include preliminary hearings. 
Corrections gives the parole officer credit for 12 hours for each parole 
violation processed. Handling these 135 cases is the equivalent to the work of

2 0 - 0 8 L H



Representative C. E. Swackhammer
February 8, 1988
Page Two

more than one full-time parole officer spread out over a years time.

As you can see, not being allowed to apply the bill to all prisoners released 
on September 13, 1987, is having a significant impact on the workload of the 
Parole Board and on the Department of Corrections. We strongly support an 
amendment that would allow the immediate application of HB 140 to everyone 
released September 13, 1987 or thereafter.

I will be glad to supply any additional information we have.

Executive Director

cc: Susan Humphrey-Barnett, Commissioner
Department of Corrections

Bill Parker, Special Assistant 
Department of Corrections



STEVE COWPER, GOVERNOR

REPLY TO

D E P A R T M E N T  O F  L A W

CRIMINAL DIVISION

X  CRIMINAL DIVISION CENTRAL OFFICE 
P 0. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: 1907, -165-3428

December 8, 1987

Z  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 313 
ANCHORAGE. ALASKA 99S01-5993 
PHONE: (907) 279-7424

The Honorable Samuel H. Trivette 
Executive Director 
Alaska Board of Parole 
P.O. Box T
Juneau, Alaska 99811

You have requested our advice regarding the application

seek guidance as to which prisoners and parolees are covered hy 

the amended statutes and which are coverec by former statutes.

As you are aware, effective January 1, 1986, Alaska's

Parole Administration Act (former f. 5 33.15.010 et. seq.) was 

repealed and reenacted in AS 33.16.010— AS 33.16.900. Addition­

ally, tne legislature f rther amended a number of provisions in 

AS 33.16 and AS 33.20 effective September 13, 1987. In light of 

these extensive changes, both prisoners and staff within the 

department of corrections have raised inquiries regarding which 

laws apply to which prisoners.

With one limited exception, the legislature made no 

mention of its intent as to the prospectivity or retrospectivity

Re: Application of changes in
parole laws
Our file: 663-88-0148

Dear Mr. Trivette

of recent changes to Alaska's parole laws. Specifically, you



Samuel H. Trivette, Executive Director
Alaska Board of Parole
File No. 663-8J-0148

December 8, 1987
Page -2-

of these newly adopted or amended provisions. JL/ Accordingly, 

consistent with the better policy view, persuasive case law 

authority, and Alaska's general saving statute, 2/ it is our 

opinion that the parole laws which are applicable to a particular 

prisoner are the ones in effect on the day the prisoner committed 

the criminal offense.

ANALYSIS

A. The Doctrine Of Abatement 

At common law', the repeal or amendment of a criminal 

statute resulted in the abatement of all prosecutions under that 

statute which were not yet final. See, e.g., Today's Law and 

Yesterday's Crime: Retroactive Application of Ameliorative

Criminal Legislation, 121 U.Pa.L.Rev. 120 , 121-127 (1972)'°

(hereafter referred to as "L.R e v ."). This rule of abatement 

applied not only to statutes that defined a substantive criminal 

offense, but also to changes in laws that addressed sentences or 

penalties. 3/ Thus, an amendment to a statute which merely

1/ AS 33.16.090(b), which became effective on January 1, 1986, 
was made partially retrospective. The retrospective effect of 
this statute is discussed infra at 14-15.

2/ AS 01.10.100.

3/ In Warden v. Marrero, 417 U.S. 653, 657-58, 41 L.Ed.2d 383, 
389, 94 S.Ct. 2532 (1974), the United States Supreme Court made

(Footnote Continued)



reduced the possible maximum penalty for an offense resulted in 

dismissal of the action if it had not yet reached final judgment, 

unless the courts were able to find a specific parliamentary or 

legislative intent to the contrary. 4_/ This result was reached 

by the courts as a canon of statutory construction which was 

based on the premise that, unless specifically stated otherwise, 

a legislature intended the enactment of a statute making criminal 

conduct noncriminal (or less criminal) to put an end to nonfinal 

prosecutions brought under the earlier statute. L.Rev. at 122-26 

and authorities cited therein.

Thus the courts, when faced with silence or ambiguous 

language as to whom a statute applied, wer; attempting to discern 

and implement the intent of the legislature. Yet, the judicially 

created doctrine of abatement resulted in a considerable loophole 

whenever the legislature, in amending a statute, neglected to 

include a saving clause. 5/ Conviction or sentencing under the

Samuel H. Trivette, Executive Director December 8, 1987
Alaska Board of Parole Page -3-
File No. 663-88-0148

(Footnote Continued)
it clear that a statute addressing parole eligibility is a 
"penalty, forfeiture, or liability" which is saved by a general 
saving statute. S e e , discussion, infra at 4-11.

£/ L.Rev. at 123.

5/ "A saving clause refers to any language that would 'save' 
pending prosecutions or future prosecutions for acts committed 
under the repealed [or amended] statute from being abated." 
L.Rev. at 125 n.34.



-V
i

Samuel H. Trivette, Executive Director December 8, 1987
Alaska Board of Parole Page -4-
File No. 663-38-0148

former statute was precluded by the doctrine of abatement. Con­

viction under the newly amended statute for conduct which 

occurred before its effective date, at least where the scope of 

prohibited conduct was broadened or the penalty was increased, 

was impermissible under the constitutional prohibition against ex 

post facto laws. U.S. Constitution, Art. 1, § 10. £/ Moreover, 

another common law rule mandated that absent specific retrospec­

tive language, amended statutes which provided for reduced or 

less restrictive sanctions, could only be applied to conduct 

which occurred after the effective date of the newly enacted 

legislation. L.Rev. at 124, particularly -..29.

The end result of these seemingly over-technical 

principles was that criminals occasional_y escaped the conse­

quences of their unlawful actions based solely on the fortuitous­

ness of the effective date of amended legislation.

B. Saving Statutes

As indicated earlier, if legislation amending or 

repealing a criminal statute contained language that preserved 

prosecutions under the former statute, then a person charged

6/ S e e , a l so , Weaver v. Graham, 450 U.S. 24, 67 L.Ed.2d 17, 101 
S.Ct. 960 (1981). Thus, even if the legislature made such an
amended statute specifically retroactive, prosecution would be 
barred by the prohibition against ex post facto laws.

✓



Samuel H. Trivette, Executive Director
Alaska Board of Parole
File No. 663-88-0148

December 8, 1987
Page -5-

under such a statute would not escape prosecution by virtue of

the doctrine of abatement. All too often, however, legislatures,

through inadvertence, neglected to provide specific saving

clauses in criminal legislation, notwithstanding their intent
»

that pending prosecutions under the former statute not be abated. 

L.Rev. at 126-27.

The legislative response to this inequity was the 

adoption, in most states and in Congress, of a general saving 

statute.

(Such statutes are] applicable to all repeals, 
amendments, or re-enactments, and the consequent 
shifting of the legislative presumption from one 
of abatement unless otherwise specified to one of 
non-abatement in the absence of contrary legisla­
tive direction.

L.Rev. at 127. ]_ /

2 J As one court described this process,

The history of legislation ... shows that through 
the inattention, carelessness and inadvertence of 
the law-making body, crimes and penalties have 
been abolished, changed or modified after the 
commission of the offense and before trial in such 
material way as to effect many legislative par­
dons. To prevent such mistakes and miscarriages 
of justice many of the states have enacted general 
saving statutes.

LaPorte v. State, 14 Ariz. 530, 533, 132 P. 563, 564-65 (1913).



Samuel H. Trivette, Executive Director
Alaska Board of Parole
File No. 663-88-0148

December 8, 1987
Page -6-

General saving statutes vary in wording and content,

but a majority of them apply in both civil and criminal actions

and include a provision to the effect that an amendment to or

repeal of a statute does not extinguish penalties, rights, or

liabilities accrued or incurred under the former law. L.Rev. at

128. Alaska adopted such a general saving statute well before

statehood. AS 01.10.100(a) presently pro.Ldes:

EFFECT OF REPEALS OR AMENDMENTS. (a) The repeal 
or amendment of any law does not release or 
extinguish any penalty, forfeiture, or liability 
incurred or right accruing or accrued under such 
law, unless the repealing or amending act so 
provides expressly. The law shall be treated as 
remaining in force for the purpose of sustaining 
any proper action or prosecution for the enforce­
ment of the right, penalty, forfeiture, or 
liability.

Thus, ameliorative legislation (i.e., amendments to 

laws which make criminal sanctions or penalties £/ less harsh) 

which fails to specifically provide for its retrospective 

application clearly applies prospectivelv only. 9/ S e e , e.g. , 

AS 01.10.090 which states "no statute is retrospective unless

8/ Penalties or sanctions include statutes addressing parole 
eligibility. S e e , n.3 supra.

9/ As already stated, legislation which increases penalties or 
sanctions may only be applied prospectively because of the 
prohibition against ex post facto laws. C f . , Elstad v. State, 
599 P.2d 137, 140 (Alaska 1979).



expressly declared therein." Hence the critical question is the 

meaning of prospective application or, in the context of your 

specific request for advice, how ameliorative changes in Alaska's 

parole laws should be applied. The courts have adopted three 

responses to this kind of question.

The first view, taken by a number of jurisdictions

including the federal courts, is that a statute that either 

ameliorates or repeals penalty provisions applies only to conduct 

that occurs after the change in law becomes effective. 10/ Under 

that view, a person who violated federal narcotics laws was not 

entitled to the benefit of a change in the sentencing laws which, 

five days before conviction and sentencing, had been amended to 

permit suspended sentences and parole eligibility and to do away 

with a mandatory minimum jail sentence. United States v.

Bradley, 455 F.2d 1181, 1190 (1st Cir. 1972), aff'd, 410 U.S.

605, 35 L.Ed.2d 528, 93 S.Ct. 1151 (1973) (see, particularly,

concurring opinion of Erennan and White, Justices, 410 U.S. at 

611-12). The court in Bradley found that the specific saving 

statute in the legislative act that amended federal narcotics

Sair--el H. Trivette, Executive Director December 8, 1987
Alaska Board of Parole Page -7-
File No. 663-88-0148

10/ Reported cases from more than 10 states reflect an adherence 
to this view. L.Rev. at 134-38.



Samuel H. Trivette, Executive Director 
Alaska Board of Parole 
File No. 663-88-0148

December 8, 1987 
Page -8-

laws and the general federal saving statute 11_/ both required 

"that narcotics offenses committed prior to May 1, 1971, are to 

be punished according to the law in force at the time of the 

offense." 455 F.2d at 1190. 1_2/ See also, United States v.

Brier, 813 F.2d 212, 215 (9th Cir. 1987) (no statutory retrospec-

tivity unless specifically provided for).

A second view, and one that is apparently followed in 

only four states, is that any ameliorative changes to punishment 

statutes which become effective prior to the date of final 

appellate action inure to the benefit of a criminal defendant. 

See, e.g. , In re Estrada, 408 P.2d 948 (Cal. 1965); People v. 

Roper, 181 N.E.88 (N.Y. 1932); L.Rev. at 132-33. Two principal 

criticisms may be made of this application of general saving 

statutes. Initially, it is disruptive to the criminal justice

system in that it often takes months, and occasionally years,

11/ The federal general saving statute, 1 U.S.C. § 109, is 
nearly identical to Alaska's general saving statute.

12/ Similarly, a person sentenced before the May 1, 1971,
effective date of the federal narcotics statute does not, by 
virtue of having served a third of his sentence (the minimum 
necessary term to be eligible for parole under the May 1, 1971, 
Act) become eligible for parole. Warden v. Marrero, 417 U.S. 
653, 41 L .E d .2d 383, 94 S.Ct. 2532 (1974).



before a criminal appeal becomes final. 1_3/ Any mitigatory 

change to sentencing laws which may have occurred in the interim 

would then require resentencing. Secondly, this minority view 

results in inequities and encourages dilatory tactics by criminal 

defendants. If two co-defendants commit the same crime, then the 

one who flees the jurisdiction or otherwise evades apprehension 

for a period of time, is more likely to be brought to trial later 

and to have his appeal resolved later. That person would then 

benefit from a mitigatory change in law if it becomes effective 

prior to the finalization of his appeal. However, the 

co-defendant whose conviction and appeal is processed in a timely 

manner would not benefit from the change in law if it became 

effective after the time his appeal was resolved. Similarly, if 

the first person pled guilty, but the second went to trial and 

appealed his conviction, even on a meritless or frivolous point, 

only the second would benefit from any mitigatory change in the 

law which occurred prior to the finalization of his appeal.

Samuel H. Trivette, Executive Director December 8, 1987
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13/ This amounc of time is often needed simply to exhaust all 
possible appellate review within a state court system. Some 
prisoners spend years pursuing habeas corpus remedies in the 
federal court system. It took nine years froii. the date one 
prisoner in the Alaska prison system was convicted and sentenced 
before the federal courts finally foreclosed the possibility of 
habeas corpus relief. McCracken v. Corey, No. F77-6 (D. Alaska).



A third, and intermediate position, has been taken by a 

number of courts, largely dictated by the specific language of 

the general saving statutes in those jurisdictions. L.Rev. at 

136. Under this view, the crucial date is the date of sentencing 

in the trial court. Any mitigatory change in sentencing or 

penalty provisions which becomes effective prior to the date a 

defendant is sentenced inures to the benefit of the defendant. 

Like the minority view however, this view is subject to 

inequities and encourages dilatory tactics by defendants.

For instance, in Belt v. Turner, 479 P.2d 791, aff'd on 

rehearing, 483 P.2d 425 (Utah 1971), a defendant pled guilty to 

an offense for which he received a suspended imposition of 

sentence. After violating his probationary conditions, he was 

sentenced to the maximum term of five years. The defendant 

failed to appear at the time his sentencing was originally 

scheduled, however, and a mitigatory change in the law which 

occurred after his original sentencing date, but prior to the 

date he was actually sentence*' resulted in the appellate court 

remanding the case for re. ̂ ntencing under the more lenient 

statute. However, another person, who committed the same offense 

at approximately the same time, failed to receive the benefit of 

the mitigatory change in law. The appellate court ruled that the

Samuel H. Trivette, Executive Director December 8, 1987
Alaska Board of Parole Page -10-
File No. 653-88-0148
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general saving statute mandated that the higher penalty was 

proper. State v. Miller, 464 P.2d 844 (Utah 1970). 14/

It is helpful to remember that general saving statutes 

are only utilized when the legislature fails to indicate its 

intent as to whether a mitigatory change in law should apply 

retrospectively. Any specific indication by the legislature that 

a change in law should apply retrospectively results in the new 

law's application to those persons intended to be covered. 

AS 01.10.090. Absent any statement of intent to apply a mitiga­

tory change in penalty provisions to persons who have already 

committed criminal offenses, we believe the most equitable appli­

cation of a general saving statute is the view that looks at the 

date a criminal offense was committed.

Because Alaska's general saving statute is relevant to 

the question you raise, we now will review Alaska case law and 

policy to determine which view is the most appropriate to apply 

in this state.

14/ A dissenting opinion in Belt argued that the defendant in 
that case was improperly rewarded for failing to appear for 
sentencing, while the defendant in Miller, who properly appeared 
for sentencing received the higher penalty. 483 F.2d at 427.
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C. Case Law In Alaska 

Case law in Alaska follows the general rule that, 

absent specific retrospective intent language in new legislation, 

savings statutes are effective to preserve the law as it existed 

before a legislative change. Alaska Public Utilities v. Chugach 

Elec. A s s 'n , 580 P.2d 687, 692 (Alaska 1978), overruled on other 

grounds; City and Borough of Juneau v. Thibodeau, 595 P.2d 626 

(Alaska 1979) , quoting Territory of Alaska v. American Can 

Company, 137 F.Supp. 181, 16 Alaska 71 , 76 (1956), aff'd, 246

F.2d 493, 17 Alaska 2.80 (9th Cir. 1957), rev'd on other grounds, 

358 U.S. 224 , 79 S.Ct. 274, 3 L.Ed.2d 257 (1959). See, also,

Brice v. State, Div. of Forest, Land & Wate r , 669 P.2d 1311, 1315 

(Alaska 1983) (holding that, when a repeal is not accompanied by 

a specific saving provision, it is presumed that the legislature 

intended the general saving statute to apply).

Although the Alaska appellate courts have not explic­

itly chosen among the three views for determining at what point 

an amended penal statute is prospectively applied, 15/ there are

15/ In Davenport v. State, 522 P.2d 1140 (Alaska 1974), the 
Alaska Supreme Court held that a mitigatory change in law which 
occurred shortly after a juvenile was committed to the custody of 
the Department of Health and Social Services did not benefit the 
litigant in that case. The court acknowledged that there were 
two views as to the appropriate date for determining whether a

(Footnote Continued)



strong indications that the Alaska courts would adopt the major­

ity view that is based on the date an offense was committed.

For example, in P.H. v. State, 504 P.2d 837 (Alaska 

1972) , the supreme court held that the phrase "under 18 years of 

age" in juvenile delinquency statutes referred to the age of the 

accused at the time of the offense. The court went on to note 

that "as a general rule, the punishment for an offense is 

governed by the law in effect at the time the offense is 

cor-'itted. " Id. at 841.

Similarly, in Parker v. State, 667 P. 2d 1272 (Alaska 

App. 1983) , the court of appeals acknowledged that the signifi­

cant event for purposes of judging the ex post facto effect of a 

statute was the date of the offense, rarher than the date of 

conviction, and stated that "[a] similar conclusion, in our view, 

is applicable to determinations of retroactivity under AS 01.10.- 

100(a)." 667 P.2d at 1274. As pointed out earlier, this is the

view that avoids the inequities described in the previous 

section, infra at 10-11. C f ., Endell v. Johnson, 738 P.2d 769,

Samuel H. Trivette, Executive Director December 8, 1987
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(Footnote Continued)
defendant is entitled to the benefit of a new law— the date of 
commission of the offense or the date of final appellate 
action— but did not choose between the two because both had 
already occurred in that case. 522 P.2d at 1142. The court did 
not mention the intermediate view which is based on the date of 
sentencing.
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771 (Alaska App. 1987) (interpreting credit for time served 

requirement in AS 12.55.025(c) to avoid inequities for persons 

similarly situated (i.e., persons sentenced for multiple charges 

where some remain incarcerated prior to trial and others are 

released on bail)).

In conclusion, we believe that the result that would be 

reached by the Alaska appellate courts and the one supported by 

the better policy view is that punishment, including parole laws, 

is based on the law which existed at the time of the commission 

of the offense.

D . Alaska's Parole Statutes 

As discussed earlier, Alaska's parole statutes were 

totally rewritten effective January 1, 1986. Part of this

revision resulted in specifically making certain persons eligible 

for parole who were sentenced under the presumptive sentencing 

scheme, albeit only during an aggravated portion of a presumptive 

sentence 1_6/ or during a consecutive sentence. AS 33.16.090 (b). 

While persons in this category were not previously eligible for 

parole, section 9 of this legislative act (§ 9, ch. 88, SLA 1985) 

made this 'provision partially retrospective by permitting its

" . ' '■ ' " . - '

16/ An aggravated portion of a presumptive sentence is that 
portion of a sentence which has been enhanced due to one or more 
of the aggravating factors set out in AS 12.55.155(c).

/



application to prisoners whose crimes occurred before the effec­

tive date, if the sentencing court so ordered.

Nowhere else in the act (ch. 88, SLA 1985) or in any of 

the provisions in the 1987 amendments (ch. 77, SLA 1987) is there 

any indication of the legislature's intent to apply the various 

other provisions retrospectively. The common law maxim, expres- 

sio unius est exclusio alterius, 17/ adds support to our view 

that, with this one exception, changes to Alaska's parole laws 

should be applied prospectivelv only. The fact that the legisla­

ture specifically expressed its intentions as to retrospectivity 

in one provision only, is strong evidence that it could have done 

so as to other provisions, but chose not to. Thus, for example, 

although the amount of time to be served prior to parole eligi­

bility was reduced from one-third of a sentence to one-fourth for 

certain offenders (AS 33.16.100(c) and (d)), these provisions, by 

virtue of AS 01.10.090, AS 01.10.100(a), and the interpretation 

we believe the Alaska appellate courts would adopt, do not apply 

to prisoners whose offenses were committed before the effective 

date.-ojT the new law.

Samuel H. Trivette, Executive Director December 8, 1987
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•17/ --Wheh‘ certain things are specified in a law, an intention to 
exclude all others from its operation may be inferred. 
Sutherland Statutory Construction § 47.23 (4th Ed. 1984).
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A l t h o u g h  it is o u r  opini on that the applicable p arol e 

laws are those in effect at the time a person commits a c r i minal  

offense, that opinion is limited to those laws that affect s u b­

stantive rights, such as parole elig ibility or the length of time 

on parole. A n y  changes in laws that are solely procedural, e . g . , 

the setting of parole condit ions (AS 33.16.150 or AS 33.16.160) 

or the inform a t i o n  that mus t be consi dered by the Parole Board in 

c o n s i d e r i n g  suitability for parole (AS 33.16.110), should be 

applied  to all parolees irrespec tive of the date of th eir 

offenses.

Conclu s i o n

In determining w h e t h e r  to apply m itigat ory changes in 

parole laws to persons who committed cr iminal acts prior to the 

e f f e c t i v e  date of the new laws, you must be guided by the intent 

of the legislature. When the legislature is silent as to who is 

intended to be covered by the new laws, the general saving  

statute, AS 01.10.100(a) controls.

The m o s t  evenhanded and eq uitable application cf 

AS 01.10.100(a) mandates that the law in effect at the time a 

p e r s o n  c o m m i t t e d  a criminal offense is the law that should be 

.applied to that individual. The advice given in this opinion is 

intended to apply to penal statutes only. Any question of the 

retrospective' application of changes to non-penal statutes 

requires a separate analysis.

✓
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If this opinion raises any questions, or we may other­

wise assist in its application, please contact us at your 

convenience.

Very truly yours,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By: M i
ftichael JQ Stark
Assistant Attorney General

M J S :so-04

cc: Susan Humphrey-Barnett
Commissioner
Department of Corrections

r
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The Decemb er 8, 1987, Opinion of the A t t o r n e y  General guides 
the Departm ent of Corrections and the Parole Board in the 
a d m i n istr ation of those provisions of AS 33.16 and AS 33.20 
that were amended by ch. 77, SLA 1987. I am of the v i e w  
that the opinion reaches a defensible c onc lusion and c o n­
tains no obvious error that m ight p rompt a request for its 
reconsideration.

While the testimony b efore one or more legislative c o m m i t­
tees p r o bab ly supports the conten tion that the provisions of 
the bill w e r e  to apply to all prisoners, there is simply 
n o t hing In the record of the drafting fila m a i n t a i n e d  by 
this office to c o n f irm your  assertio n that the Legisla ture 
intended HB 140 to apply to persons incarcerated  on the e f­
fective date of the Act.

As your request states, the L egislature  m a y  set aside the 
effect of the opinion by clarifying legislative intent in 
passing the 1987 legislation. Please do not assume that a 
committee report oi letter of intent w i l l  do that. A  draft 
of a bill to a ccomplish the effect you intended accompanies 
this memorandum.

If this m e m o r a n d u m  and the accompanying legislation prompt 
questions, please contact me.

Enclosure

J C : gc 
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D e p t ,  o f  T r a n s p o r t a t i o n  &  P u b l i c  F a c i l i t i e sPOSITION PAPER
BILL NO: House Bill No. 448

T( T L E: An act relating to outdoor Political Advertising
APPROVED*} «arK S . H ickey  

i  s  s  i  one r
DATE: "'V

The Department of Transportation and Public Facilities supports this bill as control of 
political signs has become a controversial and increasing problem within the state. This bill 
would assist in the enforcement of political signs in that:

(1) The candidate must acknowledge that they are familiar with the provisions of 
law regulating outdoor political advertising.

(2) Responsibility has been identified as the candidate or group owning the signs.

(3) The 30 day notice ordering the owner to remove an unlawful political sign is 
eliminated, thereby making enforcement more effective.

(4) The penalty for a violation is increased from $50 to $250.

For further information call Susan Fleischhauer at 465-3900



H O U S E  B I L L  NO. 448 
N E U T R A L  S U M M A R Y  

P r e pared b y  the D i v i s i o n  of Elections

The D i v i s i o n  of Ele ctions has r e v i e w e d  H o u s e  Bill No. 448, 

"An A c t  r e l ating to o u t d o o r  p o l i t i c a l  a d v ertisi ng," that 

w o u l d  requi re a p o l i t i c a l  c a n d i d a t e  to be familiar w i t h  the 

provis i o n s  of the law that r e g u l ates o u t d o o r  p o l i t i c a l  

advertising, and to s i m u l t a n e o u s l y  file a s t a t ement to that 

fact at the time he or she files a d e c l a r a t i o n  of candidacy. 

The D i v i s i o n  is n e u t r a l  o n  the intent of HB 448.

Sandra J./^tout 
D i r e c t o r  ̂
D i v i s i o n  of Elections



I M P O R T A N T  I N F O R M A T I O N  A B O U T  C A M P A I G N  
T R E A S U R E R S  A N D  P O L I T I C A L  S I G N S

The Alaska Public Offices Commission and the Department of Transportation and Public Facilities are responsible for 
administering A laska law with regard to the subjects below. Should you have any questions about these requirements or 
w ish additional information, p lease contact the appropriate office a s  indicated.

A P O C ,  Anchorage, 276-4176

Section 15 .13 .060 . CAMPAIGN TREASURERS.
(a) Each candidate and group shall appoint a  campaign treasurer who is responsible for receiving, holding, and dis­

bursing all contributions and expenditures, and for filing all reports and statements required by law. A candidate may be a 
campaign treasurer.

(b) Each group shall file the name and address of its campaign treasurer with the commission at the time it registers 
with the commission under § .0 5 0  of this chapter.

(c) Each candidate for state office shall file the name and address of the campaign treasurer with the commission, or 
submit, in writing, the name and address of the campaign treasurer to the lieutenant governor for filing with the commission, 
no later than 15 days after the date of filing his declaration of candidacy or his nominating petition. Each candidate for munici­
pal office shall file the name and address of the campaign treasurer with the commission no later than seven days after the 
date of filing his declaration of candidacy or his nominating petition, ff the candidate does not designate a campaign treasur­
er, the candidate is the campaign treasurer.

(d) In the ca se  of the death, resignation or removal of a campaign treasurer, the candidate shall appoint a successor 
a s  soon a s  practicable and file his name and address with the commission within 48 hours of the appointment. The candi­
date is disqualified when he has been found to have been in wilful violation of this subsection.

(e) A campaign treasurer may appoint a s many deputy campaign treasurers as he considers necessary. The candi­
date shall file the names and addresses of the deputy campaign treasurers with the commission.

(f) The candidate is responsible for the performance of his campaign treasurer, and any default or violation by the 
treasurer also shall be considered a default or violation by the candidate if he knew or had reason to know of the default or vi­
olation. (§  1 ch 76 SLA 1974; am § §  16-19 ch 189 SLA 1975; am §  1 ch 133 SLA 1977)

Section 15 .13 .090 . IDENTIFICATION OF COMMUNICATION (Effective January 1 ,1 9 8 1 ) . All advertisements, bill- ? 
boards, handbills, paid-for television and radio announcements and other communications intended to influence the elec- r I 
tion of a candidate or outcome of a ballot proposition or question shall be clearly identified by the words 'paid for by" followe 
by the name and address of the candidate, group or individual paying for the advertising. In addition, candidates and group, 
must identify the name of their campaign chairman. ( §  1 ch 76 SLA 1974; am § 22 ch 189 SLA 1975; am § 3 6  ch 100 SLA ' 
1 980 ) f

Department of Transportation & Public Facilities

AS 19 .25 .080 -180 , AS 19.25-200-250 and 17 AAC 20 .010  govern the placement of political s ign s. Political s ign s 
placed within 6 60  feet of the right-of-way of primary or secondary highways are illegal. Political sign s placed more than 660 
feet outside the right-of-way with the purpose of the m essage being read from the traveled way of a primary or secondary 
highway are illegal.

The placing of a sign in violation of the state statutes is a misdemeanor and upon conviction is punishable by a fine of 
not le ss  than $ 5 0  nor more than $1 ,000 (Sec. 19 .25 .130 ). Political s ign s placed within the right-of-way of highways are illegal 
encroachments under AS 19 .25 .220 and 17 AAC 20 .010 , and may be summarily removed pursuant to AS 19 .25 .240 , Out­
door Advertising.

Private landowners placing signs, allowing s ign s to be placed, or allowing sign s to remain on property along State pri­
mary or secondary highway rights-of-way are in violation of the law and could also have civil liability. Private landowners could 
find them selves in court and liable for dam ages caused by a sign on their property which contributed to a vehicle accident.

Confiscated s ign s may be recovered from the nearest field maintenance facility after payment for man and equip­
ment hours expended in the lemoval. In all c a se s the minimum charge will not be le ss  than $50. Confiscated sign s not re­
covered will be destroyed after thirty (30) days.

If you are in doubt concerning the state right-of-way in a given area, please contact the appropriate regional office of 
the Department of Transportation and Public Facilities for information: Anchorage Regional Office - 266-1440; Fairbanks re­
gional Office - 451 -2294 ; Juneau Regional Office - 789 -6221 .

Candidates should check with municipal officials for local ordinances regarding sign placement.

i* »
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The Judiciary
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Committee has considered HB 448

"An Act relating to outdoor political advertising*"

RECOMMENDS:
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Original sponsors: Frank, Miller,
Boyer, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 448 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to outdoor political advertising;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.25.030(b) is amended to read:

(b) A  person filing a declaration of candidacy under this sec­

tion shall simultaneously file a statement

(1) of income sources and business interests which complies 

with the requirements of AS 39.50j_

(2) that the candidate is familiar with the provisions of 

law regulating outdoor political advertising as prepared by the D e­

partment of Transportation and Public F a c ilities.

* Sec. 2. AS 19.25 is amended by adding a new section to read:

Sec. 19.25.115. OUTDOOR POLITICAL ADVERTISING. (a) A  candidate

for public office in the state and a group supporting or opposing a 

candidate for public office in the state or supporting or opposing a 

ballot proposition or question may erect temporary posters or signs on 

private property to reflect their views if the posters and signs are 

not in violation of AS 19.25.105(a).

(b) The department shall immediately remove posters or signs

placed on public property or placed in violation of AS 19.25.105(a)

and shall bill the candidate or group advertised on the sign or poster 

for its actual costs involved in the removal of the posters or signs.

* Sec. 3. AS 19.25.130 is amended to read:

Sec. 19.25.130. PENALTY FOR VIOLATION. Except as provided in

-1- CSHB 4 4 8 (Jud)



(b) of this section, a [A] person who violates AS 19.25.080 - 19.25.-

180 [,] or a regulation adopted under them [,] is guilty of a misde- ,
!

meanor and upon conviction is punishable by a fine of not less than ; 

$50 nor more than $1,000.

i
Sec. 4. AS 19.25.130 is amended by adding a new subsection to read:

(b) A person who knowingly violates AS 19.25.115 or a regulation 

adopted under it is guilty of a violation and upon conviction is j 

punishable by a fine of not less than $250 nor more than $1,000.

Sec. 5. AS 19.25.150 is amended to read:

Sec. 19.25.150. UNLAWFUL ADVERTISING. A nonpolitical [AN] 

advertising sign, display or device that [WHICH] violates the pro- i 

visions of AS 19.25.080 - 19.25.180 [THIS CHAPTER] is a public nui- j 

sance. The department shall give 30 days' notice, by certified mail, 

to the owner of the land on which the nonpolitical advertising sign, 

display or device is located, ordering its removal if it is prohibited 

by AS 19.25.080 - 19.25.180 [THIS CHAPTER] or ordering the owner to 

cause it to conform to regulations if it is authorised by AS 19.25.- 

080 - 19.25.180 [THIS CHAPTER]. If the owner of the property fails to
I

comply within 30 days of [AS REQUIRED IN] the notice, the department 

shall remove the outdoor advertising sign, display or device at the 

expense of the owner of the land or the person who erected it.
i

Sec. 6. AS 19.25.160(1) is amended to read:

(1) "outdoor advertising" includes any nonpolitical outdoor 

sign, display or device used to advertise, attract attention or inform 

and which is visible to a person on the main-traveled way of a highway 

of the interstate, primary, or secondary systems in this state, wheth-
I

er by printing, writing, painting, picture, light, drawing, or whether
i

by the use of figures or objects, or a combination of these, or any

other thing designed, intended or used to advertise, inform or attract 

4 4 8 (Jud) -2-



attention;

* Sec. 7. Section 1 of this Act takes effect January 1, 1989.
j|

3 li * Sec. 8. Sections 2 - 6 of this Act take effect immediately under
• I

4 1| AS 01 . 10.070(c).
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Original sponsors: Frank, Miller,
Boyer, et al.

5-0633X I'
Bradley
4/5/88

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 448 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to outdoor political advertising;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.25.030(b) is amended to read:

(b) A person filing a declaration of candidacy under this sec­

tion shall simultaneously file a statement

(1) of income sources and business interests which complies 

with the requirements of AS 39.50j_

(2) that the candidate is familiar with the provisions of 

law regulating outdoor political advertising as prepared by the D e­

partment of Transportation and Public F a c ilities.

* Sec. 2. AS 19.25 is amended by adding a^new sectiop to read:

Sec. 19.25.115. OUTDOOR POLITICAL ADVERTISING. (a) A candidate 

for public office in the state and a group supporting or opposing a 

candidate for public office in the state or supporting or opposing a 

ballot proposition or question may erect temporary posters or signs on 

private property to reflect their views if the posters and signs are 

not in violation of AS 19^25_iJ.

(b) The department^shall immediately remove^) posters or signs 

placedon___pubJLic— jMf©pL££ty or plaueU xrT"vlolation of AS 19.25.105(a) 

an<f  shall bill the candidateNor group advertised on the sign or poster 

for its actual costs involved in the removal of the posters or signs.

* Sec. 3. AS 19.25.130 is amended to read:

Sec. 19.25.130. PENALTY FOR VIOLATION. Except as provided in

-1- CSHB 4 4 8 (Jud)



(b) of this section, a [A] person who violates AS 19.25.080 - 19.25.- 

180 [,] or a regulation adopted under them [,] is guilty of a m i s d e­

meanor and upon conviction is punishable by a fine of not less than 

$50 nor more than $1,000.

* Sec. 4. AS 19.25.130 is amended by adding a new subsection to read:

(b) A person who knowingly violates AS 19.25.115 or a regulation 

adopted under it is guilty of a violation and upon conviction is 

punishable by a fine of not less than $250 nor more than $1,000.

* Sec. 5. AS 19.25.150 is amended to read:

Sec. 19.25.150. UNLAWFUL ADVERTISING. A nonpolitical [AN] 

advertising sign, display or device that [WHICH] violates the p r o­

visions of AS 19.25.080 - 19.25.180 [THIS CHAPTER] is a public n u i­

sance. The department shall give 30 days' notice, by certified mail, 

to the owner of the land on which the nonpolitical advertising sign, 

display or device is located, ordering its removal if it is prohibited 

by AS 19.25.080 - 19.25.180 [THIS CHAPTER] or ordering the owner to 

cause it to conform to regulations if it is authorized by AS 19.25.- 

080 - 19.25.180 [THIS CHAPTER]. If the owner of the property fails to 

comply within 30 days of [AS REQUIRED IN] the notice, the department 

shall remove the outdoor advertising sign, display or device at the 

expense of the owner of the land or the person who erected it.

* Sec. 6. AS 19.25.160(1) is amended to read:

(1) "outdoor advertising" includes any nonpolitical outdoor 

sign, display or device used to advertise, attract attention or inform 

and which is visible to a person on the main-traveled way of a highway 

of the interstate, primary, or secondary systems in this state, w h e t h­

er by printing, writing, painting, picture, light, drawing, or whether 

by the use of figures or objects, or a combination of these, or any 

other thing designed, intended or used to advertise, inform or attract 

CSHB 4 4 8 (Jud) -2-
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a t t e n t i o n ;

* Sec. 7. Section 1 of this Act takes effect January 1, 1989.

* Sec. 8. Sections 2 - 6 of this Act take effect immediately under 

AS 01.10.070(c).
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Offered: 3/11/88
Referred: Judiciary and
Finance

5-0633L

Original sponsors: Frank, Miller,
Boyer, et al.

1 IN THE HOUSE BY THE TRANSPORTATION COMMITTEE

2 CS FOR HOUSE BILL NO. 448 (Transportation)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A 3ILL

6 For an Act entitled: "An Act relating to outdoor political advertising;

7 and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 15.25.030(b) is amended to read:

10 (b) A person filing a declaration of candidacy under this sec-

11 tion shall simultaneously file a statement

12 (1) of income sources and business interests which complies

13 with the requirements of AS 39.50^

14 (2) that the candidate is familiar with the provisions of

15 law regulating outdoor political advertising as prepared by the De-

16 partment of Transportation and Public Facilities.

17 * Sec. 2. AS 19.25 is amended by adding l section io read:

26

18 Sec. 19.25.115. OUTDOOR POLITICAL ADVERTISING. (a) A candidate

19 for public office in the state and a group supporting or opposing a

20 candidate for public office in the state or supporting or opposing a

21 ballot proposition or question ̂fjaŷ erect̂ teiiiporary posters or signs orv

22 private property to reflect their views if the posters and signs are-

23 not in violation of AS 19.25.105(a),.

24 (b) The department sha4J^iminediately remove yposters or signs

25 placed on~~pnhlic property (ĉ rOplaced in vTtTl atTrvn'" of AS 19.25.105(a)

(̂ and shall bill the candidate^pr group advertised on the sign or poster 

27 for its actual costs Involved in. the...î mov̂ Tr-cf£~’the posters or signs.

28 * Sec. 3. AS 19.25.130 is amended to read:

29 Sec. 19.25.130. PENALTY FOR VIOLATION. Except as provided in

H B 0 4 4 8 B  -1- C S H B  4 4 8 ( T r s p )
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1 (b) of this section, a [A] person who violates AS 19.25.080 - 19.25.- 

180 [,] or a regulation adopted under them [,] is guilty of a misde­

meanor and upon conviction is punishable by a fine of not less than 

$50 jyxr-in̂ re than $1,000.

AS 19.25.13JL-î '"5men3/23~''hy adding a new subsection to read:

5S.1AS Ĵ rT25.115 or a reeulation adopted
-(V----

under it is guil.ty—o-f

(b) A persoil who violare:

awur $rid— upojo_conviction is punishable

brjTaT fine of not less than $250 nor more than $1,000.

See-;— 5-— AS 19t2'5.150 is amended to read:

Sec. 19.25.150. UNLAWFUL ADVERTISING. A nonpolitical [AN] 

advertising sign, display or device that [WHICH] violates the pro­

visions of AS 19.25.080 - 19.25.180 [THIS CHAPTER] is a public nui-

sance. The department shall give 30 days' notice,Cby certified mail, 

to the owner of the land on which the nonpolitical advertising sipnT 

display or device is located, ordering its removal if it is prohibited 

by AS 19.25.080 - 19.25.180 [THIS CHAPTER] or ordering the owner to 

cause it to conform to regulations if it is authorized by AS 19.25.- 

080 - 19.25.180 [THIS CHAPTER]. If the owner of the property fails to 

comply within 30 days of [AS REQUIRED IN] the notice, the department 

shall remove the outdoor advertising sign, display or device at the 

expense of the owner of the land or the person who erected it.

Sec. 6. AS 19.25.160(1) is amended to read:

(1) "outdoor advertising" includes any nonpolitical outdoor 

sign, display or device used to advertise, attract attention or inform 

and which is visible to a pei*son on the main-traveled way of a highway 

of the interstate, primary, or secondary systems in this state, wheth­

er ty printing, writing, painting, picture, light, drawing, or whether 

by the use of figures or objects, or a combination of these, or any 

other thing designed, intended or used to advertise, inform or attract
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1 attention;

2 * Sec. 7. Section 1 of this Act takes effect January 1, 1989.

3 * Sec. 8. Sections 2 - 6 of this Act take effect immediately u nder

4 A S  01.10.070(c).

s i
H B 0 4 4 8 B -3- C S H B  4 4 8 (Trsp)



a i a t f & a  fetate l e g i s l a t u r e

S T E V E  F R A N K
DISTRICT 20A

Finance Com m ittee

1125 S u n se t Drive 
Fairbanks, Alaska 99701

While in Juneau
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-3709

TO:

FROM:

RE:

J ^ o u S e  nf & e p r e s e n t a t i b e s

House Judiciary Cpmmittee 

Rep. Steve Franjo

House Bill 448\J - "An Act relating to outdoor 
political advertising signs and providing for 
an effective date."

DATE: March 24, 1988

House Bill 448 would change the law and stiffen the 
penalties for illegal placement of political advertising 
signs.

Each election year a large number of political campaign 
signs can be found along most of our major roadways. Existing 
statutes prohibit signs along federal aid highways as well as 
primary and secondary roads. Under current law, the 
Department of Transportation gives 30 days for compliance to 
the owner of the land where the sign in violation is placed. 
If, at the end of 3 0 days the sign is still in violation, 
"...the department shall remove it at the expense of the owner 
of the land."

This bill would change the existing statute in four (4) 
ways. It would:

1) require candidates filing for political office to 
sign a statement acknowledging that they are aware of the law 
related to political advertising signs;

2) eliminate the 30 day period that a sign can be
illegally placed and charge the department with immediate
removal upon discovery of that sign;

3) increase the minimum penalty for violation from 
$50 to $250 per count; and

4) shift the burden of responsibility from the owner 
of the land to the person or group advertising.

This bill is aimed at violations by candidates who
knowingly place their political advertising signs in 
prohibited areas and "buy time" through the notice period 
which allows the sign to remain fixed for 3 0 days after the 
owner of the land is asked to remove it. It would not change 
existing laws regarding other types of signs, nor would it 
change setbacks, etc. for placement of signs.

Thank you for your consideration.
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89th C o n g r e s s , S. 2084 
October 22, 1965

an act
79 STAT. 1028

To provide fo r  scenic development end  road beautification of the  Federal-a id
h ighw ay systems.

B e  it  e n a c t e d  b y  t h e  S e n a t e  a n d  H o m e  o f  R e p r e s e n t a t i v e s  o f  t h e  
U n it e d  S t a t e s  o f  A m e r i c a  in  C o n g r e s s  a s s e m b le d , llitshway Beau­

t i f i c a t i o n  Aot 
TITLE I of 1965.

Sec. 101. S ec tio n  131 o f  t i t le  23, U n i te d  S ta te s  Code, is rev ised  to  72 s t a t .  9 0 4. 
read  as  fo l lo w s :
“§ 131. Control of outdoor advertising

“ (a )  T h e  C ongress  hereby  finds an d  dec lares  t h a t  tire erection a n d  
m a in ten an c e  o f  o u td o o r  a d v e r t i s in g  signs, d isp lay s ,  an d  devices in  
a reas  u d jace n t  to  th e  I n t e r s ta t e  S y s tem  an d  th e  p r i m a r y  system  shou ld  
be co n tro l led  in o rd e r  to  p ro te c t  the  pub lic  in v es tm en t  in  such  h ig h ­
ways, to  p ro m o te  the  sa fe ty  u n d  recrea tiona l va lue  o f  p u b l ic  t rav e l ,  
a n a  to  p reserve  n a tu r a l  beau ty .

“ (b )  F e d e ra l - a id  h ig h w a y  fu n d s  ap p o r t io n e d  on o r  a f t e r  J a n u a r y  1 ,
1968, to  a n y  S la t e  w h ich  th e  S ec re ta ry  d e te rm in es  h as  n o t  m ad e  
p rov is ion  f o r  effective co n tro l  o f  the erection  a n d  m a in ten an c e  a lo n g  
the I n te r s ta t e  S y s tem  a n d  th e  p r im a ry  system  o f  o u td o o r  a d v e r t i s in g  
s igns, d isp lay s ,  a n d  devices w h ich  a re  w i th in  six  h u n d re d  an d  s ix ty  
feet o f  th e  n ea re s t  edge  o f  th e  r ig h t-o f -w ay  an d  v isib le  f ro m  th e  m a in  
t rav e led  w ay  o f  t h e s y s te in |s h a l l  be reduced by am o u n ts  equal to  1 0  p e r  
cen tu m  o f  tn e  am o u n ts  w h ich  w ould  o therw ise  be a p p o r t io n e d  to  such  
S ta te  u n d e r  section 104 o f  th is  ti tle , u n ti l  such  l im e  as  such  S ta t e  sh a l l  72 S ta t .  889. 
p ro v id e  fo r  such effective control. A n y  a m o u n t  w h ich  is w i th h e ld  
f ro m  a p p o r t io n m e n t  to  an y  S ta te  h e reu n d e r  sha l l  be re a p p o r t io n e d  to 
th e  o th e r  S ta te s .  W h e n e v e r  he  de term ines  i t  to  be 111 th e  p u b l ic  
in te re st ,  th e  S e c re ta ry  m a y  suspend , f o r  such  p e r io d s  as  h e  deem s 
necessarv, th e  ap p l ica t io n  o f  th is  subsection to  a  S ta te .

“ (e )  E ffe c t iv e c  
d isp lay s ,  a n d  dev
( 1 ) d i rec t io n a l  an 
loticos sha l l  in d u e  
o n a tu r a l  w onders  

d r  au th o r iz ed  by  la 
au th o r iz ed  to 1 >e 
s t a n d a rd s  sha l l  coi 
her, an d  sp a c in g

m tro l  m eans  t h a t  a f t e r  J a n u a r y  1, 1968, such  s igns, 
•es sha l l ,  p u r s u a n t  to  th is  section, l>e l im ited  to  
1 o th e r  official s igns  an d  notices, w h ich  s igns a n d  
e, b u t  n o t  bo lim ited  to, s ig n s  a n d  notices  p e r ta in in g  
scenic a n d  h is to rica l  a t t ra c t io n s ,  w h ich  a re  requ ired  
,v, w h ich  shall con fo rm  to  n a t io n a l  s t a n d a r d s  he reby  
p ro m u lg a ted  by the  S ec re ta ry  h e re u n d e r ,  w h ich  
ta in  p rov is ions  concern ing  th e  l ig h t in g ,  size, n u m -  
f  s igns, an d  such  o th e r  req u irem en ts  as  m ay  be 

a p p r o p r ia te  to  inn; em en t  th is  section, ( 2 ) s igns, d isp lay s ,  an d  devices 
a d v e r t i s in g  th e  sale o r  lease o f  p ro p e r ty  upon  w h ich  th ey  a r e  located , 
a n d  ( 3 ) s igns ,  d isp lays ,  a n d  devices ad v e r t i s in g  ac tiv it ies  conduc ted  
on th e  p ro p e r ty  011 w lneh  they-aFe-loeftted.
^ “ (d )  I n  o r a e r  to p ro m o te  the  reasonable, o rd e r ly  a n d  effective d i s ­
p la y  o f  o u td o o r  a d v e r t i s in g  w hile  re m a in in g  cons is ten t  w ith  th e  p u r ­
poses o f  th is  section, s igns, d isp lays ,  an d  devices w hose size, l ig h t in g  
a n d  spac ing ,  consis ten t  w i th  cu s to m ary  use is to  lie d e te rm in ed  by 
a g re e m e n t  Detween th e  several S ta te s  an d  th e  S e c re ta ry ,  m ay  be 
erected  a n d  m a in ta in e d  w ith in  six h u n d re d  an d  s ix ty  fe e t  o f  th e  
n ea re s t  edge o f  th e  r ig h t -o f -w ay  w ith in  a reas  a d ja c e n t  to  th e  I n t e r ­
s ta te  a n d  p r im a ry  system s w h ich  a re  zoned in d u s t r ia l  o r  com m ercia l  
u n d e r  a u th o r i ty  o f  S ta t e  law , o r  in unzoned com m ercia l  o r  in d u s t r ia l  
a reas  a s  m ay  tie d e te rm in ed  by  ag reem en t  betw een the  several  S ta te s  
an d  th e  S e c re ta ry .  T h e  S ta te s  sna il  have fu ll  a u th o r i ty  u n d e r  th e i r  
ow n z o n in g  law s  to  zone a rea s  fo r  com m ercial o r  in d u s t r ia l  pu rposes ,  
a n d  th e  ac tions  o f  th e  S ta te s  in  th is  re g a rd  will be accep ted  f o r  th e
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n

p urposes  o f  t his A c t.  N o th in g  in th is  s u i t e d  ion shall  ap p ly  to  signs, 
d isp lays ,  a n d  devices re fe rred  to  in clauses ( 2 ) an d  (II) o f  sultsection
(e ) o f  th is  section.

“ (o) A n y  s ign, d isp lay ,  o r  device la w fu l ly  in existence a lo n g  the  
I n t e r s t a t e  S y s te m  o r  th e  F ed e ra l -a id  p r im a r y  sys tem  on S e p te m b e r  1 , 
1965, w hich  does not co n fo rm  to th is  section  sha ll  not !«  requ ired  to  he 
rem oved  u n t i l  J u l y  1, 1970. A n y  o th e r  s ign , d isp lay ,  o r  device law ­
fu l ly  e rec ted  which does not c o n fo rm  to  th is  section sha ll  not. he 
req u ired  to  he rem oved u n ti l  the  end  o f  th e  fifth  y e a r  a f t e r  i t  becomes 
n o n co n fo rm in g .

“ ( f )  T h e  S ecn s la ry  shall ,  in co n su lta t io n  w ith  th e  S ta tes ,  p ro v id e  
w i th in  the r ig h ts -o f -w a y  f o r  a re a s  a t  a p p r o p r i a t e  d is tances  from  in te r ­
changes  on t h e  In te l-s ta te  S ystem , on w h ich  signs, d isp lays ,  a n d  devices 
g iv in g  specific in fo rm a t io n  in the  in te res t  o f  the  t r a v e l in g  pub lic  m ay  
lie erecte.i a n d  m a in ta in ed .  S u c h  s ig n s  sha ll  con fo rm  to n a t io n a l  

.  1 .  s t a n d a r d s  to  lie p ro m u lg a te d  by  th e  S ec re ta ry .
' 7 4 M *  “ ( f )  J llsl com pensa tion  shall  Ik*. pnidgTpun th e  rem oval o f  th e  fol- 

'• **1  lo w in g  o u td o o r  a d v e r t i s in g  signs, d isp lav s ,  a n d  devices - ^ 7
l "  -IfL , ^  those la w f u l ly  in existence on th e  d a te  o T e n a c tm e n t  o f

j M i W i w i subsection,
0 /A* a U l t t t “ ( 2 ) those la w fu l ly  on an y  h ig h w a y  m a d e  a part, o f  th e  in ter-

oJm Jr t '1 s t a te  o r  p r im a r y  system  on or a f t e r  th e  d a te  o f  en ac tm en t  o f  th is  
subsec tion  a n d  b efo re  J a n u a r y  1 , 19(58, and  

“ ( 8 ) those  la w fu l ly  erected  on o r  a f t e r  J a n u a r y  1 , 1968.
T h e  F e d e r a l  sh a re  o f  such  com pensa tion  sha ll  be 75 p e r  cen tum . S u ch  
co m p en sa t io n  shall  lie p a id  fo r  th e  fo l lo w in g :

“ ( A )  T h e  t a k in g  f ro m  th e  o w n e r  o f  such sign, d isp lay ,  o r
device o f  all r ig h t ,  t i t le ,  leasehold , a n d  in te res t  in such s ign , d i s ­
p lay ,  o r  dev ice ;  a n d  

“ (B )  T h e  t a k in g  f ro m  th e  o w n e r  o f  the  real p ro p e r ty  on w hich  
th e  s ig n ,  d isp lay ,  o r  device is located , o f  the  right, to  erect an d
m a in ta in  sucli s igns, d isp lay s ,  a n d  devices thereon .

“ (h )  A ll  p u b lic  la n d s  o r  re se rv a t io n s  o f  th e  U n i te d  S ta te s  w hich  
a re  ad jacen t  to  a n y  p o r t io n  o f  the  In te r s ta t e  S y s tem  an d  th e  p r im a ry  
system  shall  be con tro l led  in acco rdance  w ith  the  p rov is ions  o f  th is  
section  a n d  th e  n a t io n a l  s t a n d a r d s  p ro m u lg a te d  by tbo  S ecre ta ry ,  

information “ ( i )  I n  o r d e r  to  p ro v id e  in fo rm a t io n  in th e  specific in te re s t  o f  th e
.'.enters, t r a v e l in g  p ub lic ,  th e  S ta t e  h ig h w ay  d e p a r tm e n ts  a r e  au th o rized  to

m a in ta in  m a p s  an d  to  p e rm it  in fo rm a t io n a l  d irec to r ies  and  ad v e r t i s in g  
p a m p h le ts  to  be m ad e  av a ilab le  at. s a fe ty  rest, a reas.  S ub jec t  to (he 
a p p ro v a l  o f  th e  S e c re ta ry ,  a S ta te  m ay  also es tab lish  in fo rm a t io n  cen­
te rs  a t  s a f e ty  re s t  a r e a s  fo r  th e  p u rp o se  o f  in fo rm in g  th e  pub lic
o f  places o f  interest, w ith in  th e  S ta t e  and  p ro v id in g  such o th e r
in fo rm a t io n  as a S ta t e  m ay co n s id er  desirab le .

Bonus payments. “ ( j )  A n y  S ta te  h ig h w a y  d e p a r tm e n t  w h ich  has, u n d e r  th is  section 
as in efFect. on J u n e  80,1965, en te red  in to  an  agreem en t w ith  th e  S ec re ­
t a r y  to  con tro l  the  erection  an d  m a in ten an c e  o f  o u td o o r  a d v e r t i s in g  
signs, d isp lay s ,  an d  devices in a re a s  a d ja c e n t  to  th e  In te r s ta te  System  
shall  be en t i t le d  to receive th e  bonus  p a y m e n ts  as  set fo r th  in the  
ag reem en t ,  but no such  S ta te  h ig h w a y  d e p a r tm e n t  shall  bo e n t i t le d  
to such  p a y m e n ts  unless th e  S ta te  m a in ta in s  the  con tro l  requ ired  u n d e r  
such ag reem en t o r  th e  contro l  requ ired  by th is  sec tion , w hichever  con ­
tro l  is s t r ic te r .  S u ch  p a y m e n ls s lm ll  be p a id  on ly  from  a p p r o p r ia t io n s  
m ad e  to  c a r ry  ou t  th is  section. T h e  p rov is ions  of th is  subsec tion  shall 
no t be co n s tru ed  to  exem pt an y  S ta te  from  c o n tro l l in g  o u td o o r  a d v e r ­
t i s in g  as  o th e rw ise  p ro v id ed  in th is  section.

“ (k )  N o th in g  in th is  section shall  p ro h ib i t  a S ta t e  from  es tab lish ­
in g  s t a n d a r d s  im p o s in g  s t r ic te r  l im i ta t io n s  w i th  re spec t  to  signs, d is ­
p lays ,  a n d  devices o n  th e  F ed e ra l -a id  h ig h w a y  sys tem s  th a n  those 
e s tab lished  u n d e r  th is  section.
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“ (I) N o t  less th a n  s ix ty  d ay s  before  m ak in g  a final d e te rm in a tio n  
to  w i th h o ld  fu n d s  from  a  S ta te  u n d e r  sul>section (b )  o f  th is  section, 
o r  to  do so u n d e r  subsection (b )  o f  section 180, o r  w ith  respec t to 
f a i l in g  to  ag ree  as  to  th e  size, l ig h t in g ,  an d  sp a c in g  o f  s igns, d isp lays, 
a n d  devices o r  as  to unzoned com m ercia l  o r  in d u s tr ia l  a r e a s  in which 
s igns ,  d isp lays ,  and  devices m ay  he erected  an d  m a in ta in ed  u n d e r  
subsection (cl) o f  th is  section, o r  w ith  re spec t  to  fa i lu re  to  ap p ro v e  
u n d e r  subsection (g )  o f  section 136, th e  S e c re ta ry  sha ll  g iv e  w r i t ten  
no tice  to th e  S ta t e  o f  his p roposed  d e te rm in a tio n  an d  a s ta te m e n t  of  
th e  reasons th e re fo r ,  a n d  d u r in g  such  p er iod  sha l l  g ive  th e  S ta te  an  
o p p o r tu n i ty  fo r  a h e a r in g  on such d e te rm in a tio n .  F o llo w in g  such 
h e a r in g  th e  S ec re ta ry  sha ll  issue a  w r i t te n  o rd e r  s e t t in g  fo r th  his 
final d e te rm in a t io n  an d  sha ll  f u r n is h  a copy  o f  such o rd e r  to  the  
S ta te .  W i th in  for ty-five  clays o f  rece ip t  o f  such  o rd e r ,  the  S ta te  
m ay  ap p ea l  such  o rd e r  to  an y  U n i te d  S ta te s  d is t r ic t  co u r t  fo r  such 
S tn te ,  a n d  up o n  th e  t i l ing  o f  such  ap p ea l  such  o rd e r  sha l l  he s tayed  
u n t i l  final judgm ent,  has  been en te red  on such  ap p ea l .  S u m m o n s  
m ay  be served  a t  an y  p lace  in the U n i te d  S ta tes .  T h e  co u r t  shall  
hav e  ju r isd ic t io n  to  aflirm th e  d e te rm in a t io n  o f  th e  S e c re ta ry  o r  to 
se t  it. aside, in whole o r  in p a r t .  T h e  judgm ent,  o f  th e  court  shall 
be su b jec t  to  rev iew  by  th e  U n i ted  S ta te s  court o f  ap p e a ls  fo r  the  
c i rc u i t  in w hich  (he S ta te  is located an d  to  th e  S u p re m e  C o u rt  o f  th e  
U n i te d  S ta te s  u p o n  ce r t io ra r i  o r  certif ica tion  as p ro v id ed  in t i t le  28, 
U n i te d  S ta te s  Code, section 1254. I f  an y  p a r t  o f  an  a p p o r t io n m e n t  
to a  S ta te  is w ith h e ld  by the S e c re ta ry  u n d e r  subsec tion  (b )  of  th is  
section o r  subsection ( 1>) o f  section 136, th e  am o u n t  so w ith h e ld  shall 
n o t  be re ap p o r t io n ed  to  th e  o th e r  S ta te s  as lo n g  as a  su it  b ro u g h t  by 
such S ta te  u n d e r  th is  subsection is p en d ing .  S u ch  am o u n t  shall  
rem a in  av a ilab le  fo r  up[>ortionm ent in accordance  w ith  the  final j u d g ­
m e n t  a n d  th is  sulwection. F u n d s  w ith h e ld  f ro m  a p p o r t io n m e n t  an d  
subsequen tly  ap p o r t io n e d  o r  r e a p p o r t io n e d  u n d e r  th is  section sha l l  be 
av a ilab le  fo r  e x p e n d i tu re  fo r  th ree  fu l l  fiscal y e a rs  a f t e r  th e  d a te  o f  
such  a p p o r t io n m e n t  o r  r e a p p o r t io n m e n t  as th e  case m ay  lie.

“ (m )  T h e re  is au th o r ized  to be a p p r o p r ia te d  to  c a r ry  ou t the  p r o ­
visions o f  th is  section, out. o f  a n y  m oney  in th e  T r e a s u r y  n o t  o th e r ­
wise a p p ro p r ia te d ,  n o t  to  exceed $2 0 ,0 0 0 ,0 0 0  f o r  th e  fiscal y e a r  en d in g  
J u n o  30, 1966, a n d  not to  exceed $20,000,000 fo r  th e  fiscal y e a r  en d in g  
J u n e  30,1967. N o  p a r t  o f  the  H ig h w a y  T r u s t  F u n d  sha ll  lie ava ilab le  
to c a r r y  o u t  th is  section .”

S e c . 1 0 2 . T h e  tab le  o f  sections o f  c h a p te r  1 o f  t i t l e  23 o f  the  U n ited  
S ta te s  C ode is am en d ed  by  s t r ik in g  o u t  
“131. Arcau ad jacen t  to  the In te r s ta te  System." 

an d  in se r t in g  in  lieu  th e re o f  
“131. Control of outdoor advertising."

TITLE II

S ec .  2 0 1 . Chapter 1 of title 23, United States Code, is amended to 
add ut the end thereof the following new section:
“§ 136. Control of junkyards

“ (a) The Congress hereby finds and declares that the establishment 
and use and maintenance of junkyards in areas adjacent to the Inter­
state System and the primary system should be controlled in order to 
protect tlib public investment in such highways, to promote the safety 
and recreat ional value of public travel, and to preserve natural beauty.

“ (b )  F e d e ra l - a id  h ig h w ay  fu n d s  ap p o r t io n e d  on o r  a f t e r  J a n u a r y  1 , 
1968, to  a n y  S ta t e  w hich  th e  S e c re ta ry  d e te rm in es  lias n o t  m ad e  p ro -

Notice of f ina l  
determination.

79 STAT. 1030

62 S ta t .  928.

Appropriation.

22 USC 101 
et aeq.

Apportioned 
funds, with­
holding.



Fza
îl
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 _____________________OB STAT. 2201

T.> au tho r ize  appropriation!) for the  construction  of ce r ta in  h ighw ays in accord­
ance with ti t le  _;i of tlie U nited S ta tes  Code, and for o ther  pur|X>ses.

UVi

R e  it e n a c t e d  b y  t h e  S e n a t e  a n d  H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  
U n it e d  S t a t e s  o f  A m e r i c a  in  C o n g r e s s  a s s e m b l e d , T h a t  th is  A c t  m a y  
he c ited  as th e  “ F e d e ra l -A  id  H ig h w a y  A m e n d m e n ts  o f  11)74.”

H I G H W A Y  A U T H O R I Z A T I O N S

Sec. 101. F o r  the p u rp o s e  o f  c a r ry in g  o u t  th e  p ro v is io n s  o f  t i t le  
23, U n i ted  S ta te s  C ode ,  th e  fo l lo w in g  su m s  a re  h e reb y  au th o r iz e d  to 
he a p p r o p r i a t e d  • ,

(1 )  F o r  the i c r a l - a id  p r im a r y  sy s tem  in  r u r a l  a reas ,  o u t  o f  th e  
H ig h w a y  T r u s t  F u n d ,  an  a d d i t io n a l  $ 1 (40,000,000 fo r  th e  fiscal y e a r  
197(5. F o r  th e  F e d e r a l - a id  seco n d ary  sy s tem  in  r u r a l  a rea s ,  o u t  o f  the  
H ig h w a y  T r u s t  F u n d ,  a n  a d d i t io n a l  $50,000,000 f o r  the. fiscal y e a r  
197(5. S u m s  a u th o r iz e d  by  th is  p a r a g r a p h  a r e  in  a d d i t io n  to  th e  
a u th o r iz a t io n s  fo r  fiscal y e a r  1976 fo r  these  sy s tem s  in  section 
1 0 4 (a )  ( 1 ) o f  th e  F e d e r a l -A id  H ig h w a y  A c t  o f  1973.

( 2 ) F o r  co n tro l  o f  o u td o o r  a d v e r t i s in g  u n d e r  sec tion  131 o f  t i t le  23, 
U n i te d  S ta te s  <Code, $50,000,000 fo r  th e  fiscal y e a r  1975.

(3 )  F o r  co n tro l  o f  ju n k y a r d s  u n d e r  sec tion  136 o f  t i t le  23, U n i ted  
S ta te s  ( ’ode, $15,000,000 fo r  t h e  fiscal y e a r  1975.

(4 )  F o r  l a n d s c a p in b  th e  scenic  e n h a n c e m e n t  u n d e r  sec tion  3 1 9 (b )  
o f  t i t l e  23, U n i t e d  S ta te s  C ode ,  $ 1 0 ,0 0 0 ,0 0 0  fo r  th e  fiscal y e a r  1975.

(5 )  N o th in g  in  p a r a g r a p h  (1) o r  ( 6 ) o f  t h i s  sec tion  sh a l l  be 
co n s t ru e d  to  a u th o r iz e  th e  a p p r o p r ia t io n  o f  a n y  su m s to  c a r r y  ou t 
sec tion  131 ,136 , 3 1 9 (b ) ,  o r  c h a p te r  4 o f  t i t l e  23, U n i t e d  S ta te s  Code.

( 6 ) F o r  oll '-system ro a d s  u n d e r  section 219, t i t l e  23, U n i te d  S ta te s  
Code, $2 0 0 ,0 0 0 ,0 0 0  f o r  th e  fiscal y e a r  1976.

Federal-Aid 
Highway 
Amendments 
or 1974.
23 USC 101 
note.

23 USC 101 
et seq.

37 S ta t .  251.

I N D I A N  R E S E R V A T I O N  R O A D S  A N D  11KIOOE3

"Indian 
rese rva t ion  
roads and 
bridges."

Sec. 1 0 2 . ( a )  P a r a g r a p h  (9) o f  subsec tion  (a )  o f  sec tion  104 o f  
th e  F e d e ra l -A id  H ig h w a y  A c t  o f  1973 is a m e n d e d  to  re a d  as  fo l lo w s:  87 s t a t .  252.

“ (9) F o r  I n d i a n  re se rv a t io n  ro ad s  a n d  b r id g es ,  $83,000,000 f o r  (lie 
fiscal y e a r  e n d in g  J u n e  30, 1974, $84,000,000 for th e  fiscal y e a r  e n d ­
in g  J u n e  30, 1975, a n d  $83,000,000 fo r  th e  fiscal y e a r  e n d in g  J u n e  30,
1976.” .

(b )  T h e  d ef in i t io n  o f  tlie te rm  “ I n d i a n  re se rv a t io n  ro a d s  a n d  
b r id g e s ” in subsec tion  (a )  o f  section 1 0 1  o f  t i t l e  23, U n i te d  S ta te s  
( 'ode. is am en d ed  to  re ad  as  f o l lo w s :

“ T h e  te rm  ‘I n d i a n  re se rv a t io n  roads  a n d  b r id g e s ’ m ean s  ro a d s  an d  
b r id g es ,  in c lu d in g  ro a d s  an d  b rid g es  o n  th e  F e d e r a l - a id  sys tem s, t h a t  
a r c  located w i th in  o r  p ro v id e  access to  a n  I n d i a n  re se rv a t io n  o r  
I n d ia n  t r u s t  lan d  o r  re s t r ic ted  In d ia n  la n d  w h ich  is n o t  su b jec t  to  
fee t i t le  a l ie n a t io n  w i th o u t  th e  a p p ro v a l  o f  th e  F e d e ra l  G o v e rn m en t ,  
o r  In d ia n  a n d  A la s k a  N a t iv e  villages, g ro u p s ,  o r  c o m m u n it ie s  in  
w h ich  I n d ia n s  a n d  A la s k a n  N atives  res ide , w h o m  th e  S e c re ta ry  o f  
the  In te r io r  h as  d e te rm in e d  a re  e lig ib le  f o r  serv ices  g e n e ra l ly  a v a i l ­
ab le  to  I n d ia n s  u n d e r  F e d e r a l  laws spec if ica lly  a p p l ic a b le  to  I n d ia n s . ” .

(c) S ec t io n  208 o f  t i t le  23, U n i ted  S ta l e s  C ode, is a m e n d e d  by 
r e le t te r in g  subsec tions  (e) a n d  (d )  as (d )  a n d  ( e ) ,  re spec tive ly ,  a n d  
a d d in g  a new .subsec tion  (c )  as  fo llow s:

“ (c) B efo re  a p p r o v in g  as  a p ro jec t  on  a n  I n d i a n  re se rv a t io n  ro a d  
o r  b r id g e  an y  p ro jec t  on  a F e d e ra l -a id  sys tem  in a S ta te ,  th e  S e c re ta ry  
must, d e te rm in e  that, o b l ig a t io n  o f  fu n d s  f o r  such  p ro je c t  is s u p p le ­
m e n ta r y  to  a n d  not in  lieu o f  th e  o b l ig a t io n ,  fo r  p ro je c ts  on I n d i a n

45-421) O
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S T A T . 2 2 0 4
P u b .  Law  93-643 J a n u a r y  4, 1975

23 use 101. 
23 use 141.

23 USC 127.

23 USC 154. 
23 USC 106,

Effective
o o n tro l .

E N F O R C E M E N T

S e c . 107 .  ( a )  C h a p t e r  1 o f  t i t l e  23  o f  t h e  U n i t e d  S t a t e s  C o d e  i s  
a m e n d e d  b y  i n s e r t i n g  a f t e r  s e c t i o n  1 4 0  t h e  f o l l o w i n g  n e w  s e c t i o n :

“§ 141. Enforcement of requirements
“ E a c h  S t a t e  s h a l l  c e r t i f y  t o  t h e  S e c r e t a r y  b e f o r e  J a n u a r y  1 o f  e a c h  

y e a r  t h a t  i t  i s  e n f o r c i n g  a l l  S t a t e  l a w s  r e s p e c t i n g  m a x i m u m  v e h i c l e  
s i z e  a n d  w e i g h t s  p e r m i t t e d  o n  t h e  F e d e r a l - a i d  p r i m a r y ,  t h e  F e d e r a l -  
a i d  u r b a n  s y s t e m  a n d  t h e  F e d e r a l - a i d  s e c o n d a r y  s y s t e m ,  i n c l u d i n g  t h e  
I n t e r s t a t e  S y s t e m  i n  a c c o r d a n c e  w i t h  s e c t i o n  127  o f  t h i s  t i t l e ,  a n d  
a l l  s p e e d  l i m i t s  o n  p u b l i c  h i g h w a y s  i n  a c c o r d a n c e  w i t h  s e c t i o n  154 o f  
t h i s  t i t l e .  T h e  S e c r e t a r y  s h a l l  n o t  a p p r o v e  a n y  p r o j e c t  u n d e r  s e c t i o n  
10G o f  t h i s  t i t l e  i n  a n y  S t a t e  w h i c h  h a s  f a i l e d  t o  c e r t i f y  i n  a c c o r d a n c e  
w i t h  t h i s  s e c t i o n . ” .

( b )  T h e  a n a l y s i s  o f  c h a p t e r  1 o f  t i t l e  2 3  o f  t h e  U n i t e d  S t a t e s  C o d e  
is  a m e n d e d  b y  s t r i k i n g  o u t

“141. Real p roper ty  acquisition policies."

a n d  i n s e r t i n g  i n  l i e u  t h e r e o f  t h e  f o l l o w i n g :

“141. Enforcem ent of requirements.".

A L A S K A  F E R R Y  O P E R A T IO N S

S e o . 108 . P a r a g r a p h  ( 5 )  o f  s u b s e c t i o n  ( g )  o f  s e c t i o n  129 o f  t i t l e  2 3 ,  
U n i t e d  S t a t e s  C o d e ,  is  a m e n d  id  t o  r e a d  a s  f o l l o w s :

“ ( 5 )  S u c h  f e r r y  m a y  be  o p e r a t e d  o n l y  w i t h i n  t h e  S t a t e  ( i n c l u d i n g  
t h e  i s l a n d s  w h i c h  c o m p r i s e  t h e  S t a t e  o f  H a w a i i )  o r  b e t w e e n  a d j o i n ­
i n g  S t a t e s .  E x c e p t  w i t h  r e s p e c t  t o  o p e r a t i o n . 0 b e t w e e n  t h e  i s l a n d s  
w h i c h  c o m p r i s e  t h e  S t a t e  o f  H a w a i i  a n d  o p e r a t i o n s  b e t w e e n  a n y  
t w o  p o i n t s  i n  A l a s k a  a n d  b e t w e e n  A l a s k a  a n d  W a s h i n g t o n ,  i n c l u d i n g  
s t o p s  a t  a p p r o p r i a t e  p o i n t s  i n  t h e  D o m i n i o n  o f  C a n a d a ,  n o  p a r t  
o f  s u c h  f e r r y  o p e r a t i o n  s h a l l  b e  i n  a n y  f o r e i g n  o r  i n t e r n a t i o n a l  
w a t e r s . ” .

C O N T R O L  O F  O U T D O O R  A D V K R T IS IN O

S e c . 109. ( a )  T h e  f i r s t  s e n t e n c e  o f  s u b s e c t i o n  ( b )  o f  s e c t i o n  131 
o f  t i t l e  2 3 ,  U n i t e d  S t a t e s  C o d e ,  is  a m e n d e d  b y  i n s e r t i n g  a f t e r  “ m a i n  
t r a v e l e d  w a y  o f  t h e  s y s t e m , ” lie f o l l o w i n g :  “ a n d  F e d e r a l - a i d  h i g h ­
w a y  f u n d s  a p p o r t i o n e d  o n  o r  a f t e r  J a n u a r y  1, 1 9 7 5 ,  o r  a f t e r  t h e  
e x p i r a t i o n  o f  t h e  n e x t  r e g u l a r  s e s s io n  o f  t h e  S t a t e  l e g i s l a t u r e ,  w h i c h ­
e v e r  is  l a t e r ,  t o  a n y  S t a t e  w h i c h  t h e  S e c r e t a r y  d e t e r m i n e s  h u s  n o t  
m a d e  p r o v i s i o n  f o r  e f f e c t iv e  c o n t r o l  o f  t h e  e r e c t i o n  a n d  m a i n t e n a n c e  
a l o n g  t h e  I n t e r s t a t e  S y s t e m  a n d  t h e  p r i m a r y  s y s t e m  o f  t h o s e  a d d i ­
t i o n a l  o u t d o o r  a d v e r t i s i n g  s i g n s ,  d i s p l a y s ,  a n d  d e v i c e s  w h i c h  a r e  
m o r e  t h a n  s i x  h u n d r e d  a n d  s i x t y  f e e t  o f f  t h e  n e a r e s t  e d g e  o f  t h e  
r i g h t - o f - w a y ,  l o c a t e d  o u t s i d e  o f  u r b a n  a r e a s ,  v i s i b l e  f r o m  t h e  m a i n  
t r a v e l e d  w a y  o f  t h e  s y s t e m ,  a n d  e r e c t e d  w i t h  t h e  p u r p o s e  o f  t h e i r  
m e s s a g e  b e i n g  r e a d  f r o m  s u c h  m a i n  t r a v e l e d  w a y , ” .

( b )  S u b s e c t i o n  ( c )  o f  s e c t i o n  131 o f  t i t l e  2 3 ,  U n i t e d  S t a t e s  C o d e ,  
i s  a m e n d e d  t o  r e a d  a s  f o l l o w s :

“ ( c )  E f f e c t i v e  c o n t r o l  m e a n s  t h a t  s u c h  s i g n s ,  d i s p l a y s ,  o r  d e v i c e s  
a f t e r  J a n u a r y  1 , 19G8, i f  l o c a t e d  w i t h i n  s ix  h u n d r e d  a n d  s i x t y  f e e t  o f  
t h e  r i g h t - o f - w a y  a n d ,  o n  o r  a f t e r  J u l y  1, 1975 ,  o r  a f t e r  t h e  e x p i r a t i o n  
o f  t h e  n e x t  r e g u l a r  s e s s io n  o f  t h e  S t a t e  l e g i s l a t u r e ,  w h i c h e v e r  i s  
l a t e r ,  i f  l o c a t e d  b e y o n d  s i x  h u n d r e d  a n d  s i x t y  f e e t  o f  t h e  r i g h t - o f - w a y ,  
l o c a t e d  o u t s i d e  o f  u r b a n  a r e a s ,  v i s i b l e  f r o m  t h e  m a i n  t r a v e l e d  w a y  o f  
t h e  s y s t e m ,  a n d  e r e c t e d  w i t h  t h e  p u r p o s e  o f  t h e i r  m e s s a g e  b e i n g  r e a d
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f r o m  s u c h  m a i n  t r a v e l e d  w a y ,  s h a l l ,  p u r s u a n t  t o  t h i s  s e c t i o n ,  h e  
l i m i t e d  to  ( 1 )  d i r e c t i o n a l  a n d  o l l ic ia l  s i g n s  a n d  n o t i c e s ,  w h i c h  s i g n s  S igns  and 
a n d  n o t i c e s  s h a l l  i n c l u d e ,  b u t  n o t  b e  l i m i t e d  to ,  s i g n s  a n d  n o t i c e s  notices, 

p e r t a i n i n g  t o  n a t u r a l  w o n d e r s ,  s c e n i c  a n d  h i s t o r i c a l  a t t r a c t i o n s ,  w h i c h  
a r e  r e q u i r e d  o r  a u t h o r i z e d  b y  l a w ,  w h i c h  s h a l l  c o n f o r m  to  n a t i o n a l  
s t a n d a r d s  h e r e b y  a u t h o r i z e d  t o  b e  p r o m u l g a t e d  b y  t h e  S e c r e t a r y  h e r e ­
u n d e r ,  w h i c h  s t a n d a r d s  s h a l l  c o n t a i n  p r o v i s i o n s  c o n c e r n i n g  l i g h t i n g ,  
s iz e ,  n u m b e r ,  a n d  s p a c i n g  o f  s i g n s ,  a n d  s u c h  o t h e r  r e q u i r e m e n t s  a s  
m a y  b e  a p p r o p r i a t e  to  i m p l e m e n t  t h i s  s e c t i o n ,  ( 2 )  s i g n s ,  d i s p l a y s ,  
a m i  d e v i c e s  a d v e r t i s i n g  t h e  s a l e  o r  l e a s e  o f  p r o p e r t y  u p o n  w h i c h  
t h e y  a r e  l o c a t e d  ( 3 )  s i g n s ,  d i s p l a y s ,  a n d  d e v i c e s  a d v e r t i s i n g  a c t i v i t i e s  
c o n d u c t e d  o n  t h e  p r o p e r t y  o n  w h i c h  t h e y  a r c  l o c a t e d ,  a n d  ( 4 )  s i g n s  
l a w f u l l y  in  e x i s t e n c e  o n  O c t o b e r  ‘22 ,  lfl(if>, d e t e r m i n e d  b y  t h e  S t a t e ,  
s u b j e c t  to  t h e  a p p r o v a l  o f  t h e  S e c r e t a r y ,  to  he  l a n d m a r k  s i g n s ,  i n c l u d ­
i n g  s i g n s  o n  f a r m  s t r u c t u r e s  o r  n a t u r a l  s u r f a c e s ,  o f  h i s t o r i c  o r  
a r t i s t i c  s i g n i f i c a n c e  t h e  p r e s e r v a t i o n  o f  w h i c h  w o u l d  b e  c o n s i s t e n t  
w i t h  t h e  p u r p o s e s  o f  t h i s  s e c t i o n . ”

( c )  S u b s e c t i o n  (g) o f  s e c t i o n  131 o f  t i t l e  23 ,  U n i t e d  S t a t e s  C o d e .  Compensation, 
is  a m e n d e d  b y  s t r i k i n g  o u t  t h e  f i r s t  s e n t e n c e  a n d  i n s e r t i n g  t h e  f o l l o w ­
i n g  i n  l i e u  t h e r e o f :

“ J u s t  c o m p e n s a t i o n  s h a l l  b e  p a i d  u p o n  t h e  r e m o v a l  o f  a n y  o u t d o o r  
a d v e r t i s i n g  s i g n ,  d i s p l a y ,  o r  d e v i c e  l a w f u l l y  e r e c t e d  u n d e r  S t a t e  l a w . ’’

C O N T R O L  O F  J U N K Y A R D S

S e c . 110. S u b s e c t i o n  ( j )  o f  s e c t f o n  13(5 o f  ti t le .  23, U n i t e d  S t a t e s  Compensation, 
C o d e ,  is  a m e n d e d  b y  s t r i k i n g  o u t  t h e  f i r s t  s e n t e n c e  a n d  i n s e r t i n g  in  
l i e u  t h e r e o f  t h e  f o l l o w i n g :

“ ( j )  J u s t  c o m p e n s a t i o n  s h a l l  b e  p a i d  t h e  o w n e r  f o r  t h e  r e l o c a t i o n ,  
r e m o v a l ,  o r  d i s p o s a l  o f  j u n k y a r d s  l a w f u l l y  e s t a b l i s h e d  u n d e r  S t a t e  
l a w . ” .

A D V A N C E  C O N S T R U C T I O N

S e c . 111. ( a )  S u b s e c t i o n  ( a )  o f  s e c t i o n  115 o f  t i t l e  23, U n i t e d  S t a t e s  
C o d e ,  i s  a m e n d e d  b y  s t r i k i n g  o u t  “ i n c l u d i n g  t h e  I n t e r s t a t e  S y s t e m , ” 
e a c h  o f  t h e  t w o  p l a c e s  i t  a p p e a r s  a n d  i n s e r t i n g  in  l i e u  t h e r e o f  a t  e a c h  
s u c h  p l a c e  t h e  f o l l o w i n g :  “ o t h e r  t h a n  t h e  I n t e r s t a t e  S y s t e m . ” .

( b )  S e c t i o n  115 o f  t i t l e  2 3 ,  U n i t e d  S t a t e s  C o d e ,  is a m e n d e d  b y  
r e d e s i g n a t i n g  s u b s e c t i o n  ( b )  a s  s u b s e c t i o n  ( c )  a n d  b y  a d d i n g  i m m e d i ­
a t e l y  a f t e r  s u b s e c t i o n  ( a )  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

“ ( b )  W h e n  a  S t a t e  p r o c e e d s  t o  c o n s t r u c t  a n y  p r o j e c t  o n  t h e  I n t e r ­
s t a t e  S y s t e m  w i t h o u t  t h e  a i d  o f  F e d e r a l  f u n d s ,  a s  t h a t  S y s t e m  m a y  
h e  d e s i g n a t e d  a t  t h a t  t i m e ,  in  a c c o r d a n c e  w i t h  a l l  p r o c e d u r e s  a n d  a l l  
r e q u i r e m e n t s  a p p l i c a b l e  t o  p r o j e c t s  o n  s u c h  S y s t e m ,  e x c e p t  i n s o f a r  a s  
s u c h  p r o c e d u r e s - a n d  r e q u i r e m e n t s  l i m i t  a S t a t e  t o  t h e  c o n s t r u c t i o n  
o f  p r o j e c t s  w i t h  t h e  a i d  o f  F e d e r a l  f u n d s  p r e v i o u s l y  a p p o r t i o n e d  to  
i t ,  t h e  S e c r e t a r y ,  u p o n  a p p l i c a t i o n  b y  s u c h  S t a t e  a n d  h i s  a p p r o v a l  
o f  s u c h  a p p l i c a t i o n ,  is  a u t h o r i z e d  t o  p a y  to  s u c h  S t a t e  t h e  F e d e r a l  
s h a r e  o f  I h e  c o s t  o f  c o n s t r u c t i o n  o f  s u c h  p r o j e c t  w h e n  . . d d i t i o n a l  f u n d s  
a r e  a p p o r t i o n e d  to  s u c h  S r a t e  u n d e r  s e c t i o n  104 o f  t h i s  t i t l e  i f—  :3 use 104. 

“ ( 1 )  p r i o r  t o  t h e  c o n s t r u c t i o n  o f  t h e  p r o j e c t  t h e  S e c r e t a r y  
a p p r o v e s  t h e  p l a n s  a n d  s p e c i f i c a t i o n s  t h e r e f o r  in  the. s a m e  m a n n e r  
a s  o t h e r  p r o j e c t s  o n  t h e  I n t e r s t a t e  S y s t e m ,  a n d  

“ ( 2 )  t h e  p r o j e c t  c o n f o r m s  t o  t h e  a p p l i c a b l e  s t a n d a r d s  u n d e r  
s e c t i o n  101) o f  t h i s  t i t l e . ”  -’3 use 109.
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EXPLANATION OF ’ ’HIGHWAY BEAUTIF IC  iT ION  ACT OF 1965 "
( P u b l i c  Law 89 - 285 , O c to b e r  22 , 1965 )

THE LAW PROVIDES FOR CONTROL OF OUTDOOR ADVERTISING

—  c o n t r o l  o f  o u td o o r  a d v e r t i s i n g  a lo n g  th e  I n t e r s t a t e  S y s tem  
and  th e  p r im a r y  s y s te m  i s  t o  be a c h ie v e d  b y  J a n u a ry  1 , 1968 .

—  e f f e c t i v e  c o n t r o l  u n d e r  t h i s  la w  means t h a t

( 1 )  on  p re m is e  a d v e r t i s i n g ,  ( i . e . ,  a d v e r t i s i n g  
a c t i v i t i e s  on  th e  p re m is e s  on w h ic h  th e  s ig n
i s  lo c a t e d )  i s  n u t  s u b je c t  t o  F e d e r a l  r e g u l a t i o n .

( 2 )  o u td o o r  a d v e r t i s i n g  i n  c o m m e rc ia l o r  i n d u s t r i a l  
a re a s ,  zoned  o r  u n z o n e d , i s  a u t h o r iz e d ,  w i t h  
c r i t e r i a  a s  t o  s iz e ,  s p a c in g ,  and  l i g h t i n g  o f  
3ig n s  t o  be a g re e d  to  b y  th e  S ta t e s  and th e  
S e c r e t a r y  o f  Commerce, ta lc in g  i n t o  a c c o u n t 
c u s to m a ry  u s e .

( 3 )  a x c e o t f o r  on  p re m is e  a d v e r t i s i n g  and  a d v e r t i s i n g  
i n  c o m m e rc ia l o r  i n d u s t r i a l  a r e a s ,  w h e th e r  zon ed  
o r  u n z o n e d , b i l l b o a r d s  a r e  p r o h i b i t e d  w i t h i n  6ou 
f e e t  o f  th e  edge o f  th e  r i g h t - o f - w a y  a lo n g  th e  
I n t e r s t a t e  and p r im a r y  s y s te m s .

—  th e  e x e r c is e  o f  z o n in g  a u t h o r i t y  i s  l e f t  w i t h  th e  S ta te s  and  
l o c a l  g o v e rn m e n ts .

—  i n  a n y  e v e n t ,  s ig n s  l a w f u l l y  i n  e x is t e n c e  as  o f  S e p te m b e r 1 , 
1965 a re  n o t  r e q u i r e d  t o  be rem oved  u n t i l  J u l y  1 , 1970 e ven  
th o u g h  th e y  a re  i n  ’ ’ c o n t r o l  a r e a s . 1’

—  ju s t  c o m p e n s a t i o n  is a u t h o r i z e d  to be p a i d  to the o w n e r s  o f  

s igns w h i c h  h a v e  to be r e m o v e d  a n d  to o w n e r s  of  p r o p e r t y  on 

w h i c h  the 3igns a r e  located.

—  th e  c o m p e n s a t io n  c o s t s  a r e  t o  oe s h a re d  h e tw e e n  S t a t e s  and  
th e  F e d e ra l G o ve rn m e n t w i t h  th e  F e d e r a l G o ve rn m e n t p a y in g  
75 p e r c e n t .  .

** , ^  j '  £<»V, L  f h - t  *  ̂• ' I  /••»*•(
—  th o s e  S ta te s  w h ic h  e n te r e d  i n t o  a g re e m e n ts  t o  c o n t r o l  o u td o o r  

a d v e r t i s i n g  u n d e r  th e  p r e v io u s  la v U w o u ld  c o n t in u e  t o  r e c e iv e  
th e  F e d e r a l bonus  p a ym en t i f  t h e  S t a t e s  c o n t in u e  to  m a in t a in  
th e  c o n t r o l  as  r e q u i r e d  u n d e r  th o s e  a g re e m e n ts  o r  u n d e r  th e  
te rm s  o f  th e  new l e g i s l a t i o n ,  w h ic h e v e r  c o n t r o l  i 3  s t r i c t e r .



—  m o te ls ,  r e s t a u r a n t s ,  s e r v ic e  s t a t i o n s  and o t h e r  b u s in e s s e s  
c a t e r in g  t o  t h e  m o to r in g  p u b l i c  w i l l  be a s s is t e d  b y  s ig n s  
e r e c te d  a t  a p p r o p r ia t e  p la c e s  on t h e  I n t e r s t a t e  S ys tem  
g i v i n g  s p e c i f i c  in f o r m a t io n ,  i n c l u d in g  names and  b ra n d s ,  o f  
i n t e r e s t  t o  th e  t r a v e l i n g  p u b l i c .  T hese  s ig n s  w o u ld  be 
p r o v id e d  i n  c o n s u l t a t i o n  w i t h  th e  S ta t e s  and i n  c o n f o r m i t y  
w i t h  s ta n d a rd s  is s u e d  b y  th e  S e c r e t a r y .

THE LAW PROVIDES FOR CONTROL OF JUNKYARDS

—  c o n t r o l  o f  e s ta b l is h m e n t  and  m a in te n a n c e  o f  ju n k y a r d s  a lo n g  
th e  I n t e r s t a t e  and p r im a r y  s y s te m s  i s  to  be a c h ie v e d  by  
J a n u a ry  1 , 1968 .  The c o n t r o l  a re a  i s  1 ,CC0 f e e t  f r o m  th e  
edge o f  th e  r i g h t - o f - w a y .

—  e f f e c t i v e  c o n t r o l  m ay be  o b ta in e d  b y  s c re e n in g  th r o u g h  th e  
u s e  c f  p l a n t i n g s ,  fe n c e s  o r  o t h e r  a p p r o p r ia t e  m ean3 .

—  ju n k y a r d s  w h ic h  c a n n o t be s c re e n e d  do n o t  ha ve  to  be rem oved  
u n t i l  J u l y  1, 1970.

—  ju n k y a r d s  lo c a t e d  i n  zoned  o r  u n z o n e d  i n d u s t r i a l  a re a s  do 
n o t  h a v e  to  be  s c re e n e d  o r  rem oved  a s  th e s e  a re  no t. s u b je c t  
t o  c o n t r o l .

—  j u s t  c o m p e n s a tio n  i s  a u th o r iz e d  to  be  p a id  f o r  th e  s c r e e n in g  
o f  ju n k y a r d s  w h e re  n e e d e d , and x*or t h e  re m o v a l o f  ju n k y a r d s  
w h e re  r e q u i r e d ,  and  th e  c o s ts  a r e  t o  be s h a re d  b y  th e  S ta te s  
and  F e d e r a l G o ve rn m e n t, w i t h  th e  F e d e r a l G o ve rnm en t p a y in g  
75 p e r c e n t .

THE LAW PROVIDES FOR PUBLIC HEARINGS BEFORE STANDARDS, RULES AND
REGULATIONS ARE PUBLISHED

—  th e  S e c r e t a r y  o f  Commerce i s  r e q u i r e d  t o  h o ld  p u b l i c  h e a r in g s  
i n  each  S ta t e  b e fo r e  m a lt in g  c o n c lu s io n s  on th e  s ta n d a rd s ,  
r u l e s ,  and  r e g u la t i o n s  c o v e r in g  o u td o o r  a d v e r t i s i n g  and 
ju n k y a r d s .

—  th e  S e c r e t a r y  i s  r e q u i r e d  t o  r e p o r t  to  C o n g re s s  i n  J a n u a ry  
1967 on  d e t a i l e d  c o s t  e s t im a te s  and  on th e  s ta n d a rd s  and 
r e g u la t i o n s  to  be  a p p l ie d  i n  c a r r y i n g  o u t  th e  A c t .
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THE LAM PROVIDES FOR REDUCTION IN  APPORTIONMENTS TO STATES WHICH
HAVE NOT HADE PROVISION FOR EFFECTIVE CONTROL

—  F e d e r a l - a id  fu n d s  a p p o r t io n e d  t o  a n y  S t a t e  on  o r  a f t e r  
J a n u a ry  1 , 1968  s h a l l  be  re d u c e d  b y  1 0  p e r c e n t  i f  th e  
S ta t e  h a s  n o t  made p r o v i s io n  f o r  e f f e c t i v e  c o n t r o l  o f  
o u td o o r  a d v e r t i s i n g  o r  ju n k y a r d s .  H ow eve r, th e  S e c r e t a r y  
may w a iv e  r e d u c t io n  i n  a p p o r t io n m e n ts  i f  he d e te rm in e s  
su ch  a c t i o n  t o  b e  i n  th e  p u b l i c  i n t e r e s t .

THE LAW PROVIDES FOR JU D IC IA L  REVIEW

—  b e fo r e  th e  S e c r e t a r y  may re d u c e  a  S t a t e ’ s a p p o r t io n m e n t  
o f 'h ig h w a y  fu n d s  b y  10  p e r c e n t  f o r  f a i l u r e  t o  c o n t r o l  
b i l l b o a r d s  and  ju n k y a r d s ,  he  i s  r e q u i r e d  t o  g iv e  th e  S ta t e  
a t  l e a s t  60 d a y s  n o t i c e  and  an o p p o r t u n i t y  f o r  a  h e a r in g .

—  i f  th e  d e c is io n  on  th e  10  p e r c e n t  r e d u c t io n  i s  a d v e rs e  to  
t h e  S t a t e ,  th e  S t a t e  may a p p e a l th e  m a t t e r  to  .any F e d e r a l 
D i s t r i c t  C o u r t  f o r  t h a t  S t a t e ,  f o r  f u l l  j u d i c i a l  r e v ie w  
o f  t h e  S e c r e t a r y 's  d e c is io n .

—  th e  d e c is io n  o f  th e  D i s t r i c t  C o u r t  i s  s u b je c t  to  r e v ie w  b y  
th e  C o u r t  o f  A p p e a ls  and  th e n  b y  th e  Suprem e C o u r t .

—  w h i le  t h e  c o u r t  a c t i o n  i s  p e n d in g ,  th e  S e c r e t a r y  may n o t  
r e a p p o r t io n  th e  10  p e r c e n t  am oun t w i t h h e ld  f r o m  th e  S ta te  
i n  q u e s t io n  b u t  i 3  r e q u i r e d  to  h o ld  t h i s  a v a i l a b l e  f o r  
l a t e r  a p p o r t io n m e n t  o r  r e a p p o r t io n m e n t  i n  a c c o rd a n c e  w i t h  
t h e  f i n a l  ju d g m e n t o f  t h e  c o u r t s .

THE LAW PROVIDES FOR LANDSCAPING AND SCENIC ENHANCEMENT

—  th e  S ta t e s  w o u ld  be  a l l o c a t e d  an am oun t e q u a l t o  3 p e r c e n t  
o f  a p p o r t io n e d  F e d e r a l - a id  h ig h w a y  fu n d s .  T h is  a l l o c a t i o n  
w o u ld  be  u s e d  f o r  la n d s c a p e  and  r o a d s id e  d e v e lo p m e n t,  and  
f o r  s c e n ic  p r e s e r v a t io n  an d  e n h a n ce m e n t. T hese  fu n d s  may 
be  u s e d  i n  a re a s  a d ja c e n t  t o  and  w i t h i n  th e  r i g h t - o f - w a y .

—  t h i s  am oun t d o e s  n o t  h a ve  t o  be m a tc h e d  b y  th e  S t a t e s .

—  i n  m o s t c a s e s  t h e  c o s t  o f  la n d s c a p in g  r i g h t - o f - w a y  and  
p r o v id i n g  r o a d s id e  r e s t  a r e a s  w i t h i n  th e  r i g h t - o f - w a y  w i l l  
c o n t in u e  t o  be a p a r t  o f  t h e  " c o a t  o f  c o n s t r u c t i o n "  on th e  
h ig h w a y  p r o j e c t ,  a s  i s  t h e  c a s e  u n d e r  t h e  p r e s e n t  and  lo n g  
e s t a b l i s h e d  la w  p r o v id in g  f o r  m a tc h in g  fu n d s .



-  b -

—  e m in e n t d om a in  a u t h o r i t y  w i l l  n o t  be u s e d  t o  f o r c e  a p e rs o n  
t o  s e l l  h i s  d w e l l i n g  f o r  s c e n ic  s t r i p s  a d ja c e n t  t o  th e  r i g h t -  
o f - w a y .

THE COSTS OF TH IS  BEAUTIF ICATION  PROGRAM

—  c o s t s  o f  t h i 3  p ro g ra m  w i l l  be  f r o m  th e  G e n e ra l F und , n o t  
th e  H ig hw a y  T r u s t  F u n d .

—  th e  la w  a u t h o r iz e s  a p p r o p r ia t io n s  o f  #120  m i l l i o n  f o r  la n d ­
s ca p e  and  s c e n ic  enhancem en t f o r  e a ch  o f  t h e  f i s c a l  y e a rs  
1966 and  1967.

—  th e  la w  a u t h o r iz e s  a p p r o p r ia t io n s  o f  $20 m i l l i o n  ea ch  f o r  
c o n t r o l  o f  b i l l b o a r d s  and  ju n k y a r d s  f o r  ea ch  o f  th e  f i s c a l  
y e a r s  1 9 66  an d  1 9 6 7 .
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12812 NOTICES

CHAPTER I— FEDERAL HIGHWAY ADMIN­
ISTRATION. DEPARTMENT OF TRANS­
PORTATION

SUDCMAPTF.n It— RIGHT OF-WAV AND 
ENVIRONMENT

PART 7 5 0— HIGHWAY BEAUTIFICATION
Outdoor Advertising Control

o  Put pose: This document publishes 
regulations of the Federal Highway Admin­
istration (FHWA) prescribing policies and 
requirements relating to the effective con­
trol of outdoor advertising in areas adja­
cent to Interstate and Federal-aid high­
ways. The regulations v/ill appear as Sub­
part G of this part. •

A  n o t ice  o f  p ro p o sed  ru le m a k in g  was 
issued  b y  th e  A d m in is t r a to r  o f  ttie  F e d ­
e ra l H ig h w a y  A d m in is tra t io n  a n d  p u b ­
lished  in  (lie  F e d e r a l  R e g i s t e r  o n  O c t o ­
b e r It). 1974. a t  30 F R  3(3490. A  co r r e c t io n  
o f th is  n o t ic e  o f p ro p o sed  ru le m a k in g  
w as p u b lish e d  o n  D e ce m b e r  13, 1974, a t  
39 F R  43409. F in a lly ,  a n  A m e n d e d  N o tice  
o f  p rop osed  ru le m a k in g  was p u b lish e d  
o n  M a r c h  11. 1975. a t  40 F R  11301. T i l l s  
a m e n d m e n t  w a s  n e ce ss ita te d  by  ch a n g e s  
mar|e in  33 U .S .C . 131 u n d e r  llie  F e d c r a l -  
A id  H ig h w a y  A m e n d m e n ts  o f 1974. P ub . 
L .  93-043, .Ja nu a ry  4. 1975. A  su b s ta n t ia l 
n u m b e r  o f  c o m m e n ts  w ere  re ce iv e d  on  
il icso  th r e e  n o t ice s  f ro m  th e  o u td o o r  n d -  
v e r l is ln g  in d u s try , e n v iro n m e n ta l g roups, 
a n d  o th e r  In te re s ted  p a rtie s . I n  a d d i­
tion . c o m m e n ts  w ere  re ce iv e d  f r o m  (lie  
A d v is o ry  C o m m is s io n  o n  In te r g o v e r n ­
m e n ta l R e la t io n s  A C I R )  a m i S la te  
m e m b e rs  o f  th e  A m e r ica n  A s s o c ia t io n  o f  
S ta te  I l ig h w n v  a nd  T r a n s p o r ta t io n  o f -  
tlr in ls  ( A A S H T O )  p u rsu a n t  to th e  c l e a r ­
a n ce  p ro ce ss  re q u ire d  by O f ilce  o f  M a n ­
a g e m e n t a n d  B u d g e t  C i r c u la r  A -8 5 .

T h e  p ro p o sed  reg u la tio n s  h a v e  been  
m o O lllcd  a s  a re su lt  o f  so m e  o f  th e  c o m ­
m e n ts  re ce ived , as a  re su lt  o f  a d d it io n a l 
c o n s u lta t io n  w ith  the  S ta te s , a n d  a fte r  
fu r th e r  co n s id e ra t io n  o f  th e  re g u la tio n s  
w ith in  th e  F H W A .

'f l ie  fo llo w in g  is a s c c t io n - b y - s c c t io n  
a na lys is  o f  co m m e n ts  re ce iv e d  a n d  m o d i­
f ica t io n s  re su ltin g  lro m  th e  n o t ice s  o f  
p rop osed  ru le m a k in g :

f 750.703 D e f i n i t i o n s

T w o  co m m e n ts  sug g ested  th e  a d d it io n  
o f a d e fin it io n  o f  a n  " a ba n do ned "  sign. 
'I hr* su g g estio n  w as n o t a d o p te d  b e ca u se  
H ie reg u la tio n s  n o w  p ro v id e  th a t  e a ch  
S ta te  sha ll d eve lo p  c r i te r ia  d e lin in g  th is  
te rm .

A  d e fin it io n  o f " tm ro r.cd  co m m e r c ia l  o r  
in d u s tr ia l a rea"  h a s  been  in c lu d e d  as a 
t e m it  o f  co m m e n t .

T h e  d e fin it io n  o i ".Slate law " lias been  
rev ised  to  o m it  re fe re n ce  to  p o lit ica l s u b ­
d iv is io n  o rd in a n ce s  o r  re g u la tio n s  p u r ­
s u a n t In  a c o m m e n t  th a t  H ie o r ig in a l 
d e fin it io n  w as too  broad.

Th e  d e fin it io n  o f  "lease" h a s  been  re -  
v i '- d  lo  in d ica te  llia l it m u s t  be a va lid  
i m tlrn rL  u n d e r  K in te  law. T h i s  w as d o n e  
l-u is i iu n t  to  c o m m e n t  th a t  -u e b  n il n d -  
d fiio n  w ou ld  a c co m m o d a te  d lir e r e n c cs  In 
S la te  law .

T h e  d e fin it io n  o f  " illc" n l s ign"  ba s 
been n - v r o d  to  in c lu d e  th o se  w h ich  a re

Title 23— Highways illegal u n d e r  lo ca l la w  o r  o r d in a n ce  as a 
re su lt  o f  co m m e n t  re ce ived .

T h e  d e fin itio n  o f a d o u b l c - fn c c d .  b a ck -  
to -b a ck . o r  "V" typ e  s ig n  h a s  b een  d e ­
le ted  as a d e fin itio n . T h e  s u b je c t  Is now  
a ddressed  in  § 750.70(3, S ig n  C o n t r o l  I I I  
Z o n e d  a nd  U n z o n e d  C o m m e r c ia l  a n d  I n ­
d u s tr ia l A rea s.

T h e  d e fin it io n  o f  " v is ib le"  h a s  been  r e - - 
vised  by  su b s t itu tin g  th e  w o rd  " readab le"  
fo r  "legible." T h e  d e f in it io n  o f  " legible"  
h as been  o m itte d .

T w o  co m m e n ts  took  e x ce p t io n  to  th e  
d e fin it io n  o f  " u rb a n  areas."  T h i s  is d e ­
fin ed  in  23 U .S .C . 1 0 1 (a ),  a n d  w as a 
quote. T h e  reg u la tio n s  n ow  re fe r  th e  
re a d e r  to  th e  law .

5 750.704 S t a t u t o r y  R e q u i r e m e n t s

T w o  co m m e n ts  took  e x ce p t io n  to  th e  
use o f  th e  te rm  "visib le"  In 5 750.704'a i 
re la tiv e  to  tho se  s ig ns  w ith in  (3(30 fe e t  o f 
th e  r ig h t-o f-w a y . o n e  s ta te d  t h a t  " v is i­
ble" seem ed  e n t ire ly  too  fa r - r e a ch in g  
a n d  th a t  so m e th in g  m o re  in  a c co rd  w ith  
th e ir  S ta te  law  sh o u ld  be  used . T h e  su g ­
g es tio n  w as n o t  a d o p te d  b e ca u se  23 
U .S .C . 131 uses t lie te rm  "v isib le .”

O n e  co m m e n t  o b je c te d  to d ire c t io n a l 
s ig n s  a s  b e ing  d is c r im in a to r y  a g a in s t 
c e r ta in  to u r is t-o r ie n te d  businesses, a n d  
a lso  s ta te d  th a t  H ie N a tio n a l S ta n d a r d s  
re g u la tin g  s u ch  s ig ns  s h o u ld  be e s ta b ­
lish ed  in  th is  re g u la t io n  r a th e r  th a n  a t  
a la te r  dale . T h e s e  s ta n d a rd s  w ere  is ­
sued  In  J a n u a ry , 19G9, p u r s u a n t  to  p o l i­
c ie s  a n d  p ro v is io n s  ex p re ssed  in  23 U .S .C . 
131, a n d  a re  c u r r e n t ly  fo u n d  in  S u b p a r t  
li. F a r t  750. C h a p te r  I. 23 C F R .

s 750.705 E f f e c t i v e  C o n t r o l

A  c o m m e n t  r e co m m e n d e d  th e  in c lu ­
s io n  o f  ju s t  co m p e n s a t io n  re q u ire m e n ts  
in  5 750.705. T h e  re co m m e n d a t io n  w as 
a cce p te d , a n d  ; 750.705'e> w as rev ised  
a cco rd in g ly .

S e c t io n  750.705'g ) h a s  been  rev ised . 
T h e  su g g ested  c r i te r ia  fo r  d e te rm in in g  
w h ich  s ig ns  h a v e  been  e r e c te d  w ith  th e  
p u rp o se  o f  th e ir  m essage b e ing  rea d  fro m  
H ie  m a in - tra v e le d  w ay  h a s  been  m o ve d  
to  a non ro R U tn io ry  p a r t  o t Ib is  reg u la ­
tion . D u e  a d d it io n a l ite m  c o n c c n i ln g  use 
o f d a ta  fro m  a n  in d e p e n d e n t  a u d it  
a g e n cy  was a dd ed  p u r s u a n t  to  a c o m ­
m en t.

A 'r e c o m m e n d a t io n  w a s  m a d e  lo  in ­
c lu d e  th e  fo llo w in g  s ta te m e n t  In  j  750.- 
7 0 5 (g ) :

"If tlw  sign v.-gs rrceteri »r|nr to  cou.-.lmc- 
llou  o f (fie iiiiitio llod IfiEli’Atiy, .mtl Is :nl- 
Jnrent lo another highway, It should not he 
considered as having been erected v.llh the 
purpose o f Pa men age helm ; lead lroin I lie 
m aln-iraveled v.ny (o f the contro lled  
h ighw ay)."

I f  adop ted , th is  p ro v is io n  w ou ld  h a ve  
H ie elfcet. o f  c re a t in g  a  c la s s  o f  e x e m p t 
s ig ns  n o t  sub ject, to  c o n t r o l  o r  rem o va l 
s im p ly  b e ca u se  th e y  p re d a te d  (lie  c o n ­
s t r u c t io n  o f  a h ig h w a y . W e  b e lieve  ib is  
is c o n t r a r y  to  H ie in te n t  o f  23 U .S .C . 131. 
C o n s t r u c t io n  o f a new  In te r s ta te  o r  p r i­
m a ry  h ig h w a y  m a y  h a v e  d ie  eifeet. o f  
d e a l in g  new  n o n c o n fo r m in g  s ig ns  In th e  
. n ine  m a n n e r  as H ie  sy s te m  le c ln s s i l l ca -  
ti" ti o f  a  h ig h w a y  f ro m  s e co n d a ry  lo 
p r im a ry .

S e c t io n  750.705(1), w h ich  c o n c e r n s  li>c 
S ta t e  e n fo r c e m e n t  p ro ce d u re s  re la tiv e  to 
Illega lly  e re c te d  o r  m a in ta in e d  s ig n s  has 
been  rev ised  by  th e  d e le tio n  o f c e r ta in  
d e ta ile d  re q u ire m e n ts . H o w e v e r . Hie 
b a s ic  r e q u ir e m e n t  o f p ro m p t d is co v e ry  
a n d  re m o v a l lias n o t  been ch a n g e d .

N ew  ? 750.7 0 5 ij) co n ce r n in g  F I I W A  
a p p ro v a l o f  s t a t e  o p e ra tin g  p ro ce d u re s  
h a s  b een  added .

5 750.706 S ig n  C o n t r o l  i n  Z o n e d  and 
U n z o n e d  C o m m e r c i a l  a n d  I n d u s t r i a l  

A r e a s

S e c t io n  750.708(e) '2> w o u ld  a llo w  
lo ca l z o n in g  a u th o r it ie s  to e s ta b lish  less 
r e s t r i c t iv e  re g u la tio n s  lim n  th o se  c o n ­
ta in e d  in  th e  S ta te - F e d e r a l  a g re e m e n t 
u n le s s  S ta te  la w  p ro h ib its  th is . S e v e ra l 
c o m m e n ts  w ere  re ce iv e d  w h ic h  took  e x ­
c e p t io n  to  H ie  p ro v is io n  fo r  less r e s t r i c ­
t iv e  re g u la tio n s . T h i s  p ro v is io n  w as n o t  
re v ise d  b e ca u se  23 L L S .C .  13 I ' d )  a llow s 
b o n a  fide S ta le ,  co u n ty ,  o r  lo ca l z o n in g  
a u th o r it ie s  to  m a k e  a d e te rm in a t io n  of 
• cu s to m a r y  use." w h ic h  d e te rm in a tio n  
w ill be  a c ce p te d  in  lie u  o f  c o n t r o ls  bv 
a g re e m e n t  In  th e  zo n e d  co m m e r c ia l  a nd  
In d u s tr ia l a rea s  w ith in  Ih e  g e o g ra p h ic  
ju r is d ic t io n  o f  s u c h  a u th o r ity .  T h u s ,  
" cu s to m a ry  use"  in  a p a r t icu la r  c o m ­
m u n ity  m a y  be less r e s tr ic t iv e  tita n  th e  
a g re e m e n t  c r i te r ia  a n d  w ould  h ave  to  be 
a c ce p te d .

S e c t io n  750.796'c i  (5 i  h as  been  rev ised  
to  m a k e  c le a r  r iia t  w h e re  lo ca l co n tro ls  
h a v e  been  ce r t i f ie d  w ith in  co m m e r c ia l  
a n d  in d u s tr ia l  zones, p u r s u a n t  to  23 
U .S . c .  I3 1 'd * .  th e  S ta te  rem a in s  r e s p o n ­
s ib le  fo r  li ie  co n tr o l  o f  tho se  a reas w i th ­
in  H ie  io ca l ju r is d ic t io n  w h ich  a re  
o u ts id e  o f  H ie co m m e r c ia l  a nd  in d u s tr ia l  
zo nes. T h i s  w as d o n e  p u r s u a n t  to  a 
c o m m e n t  t h a t  th e  p rev io u s  la n g ua g e  
w as too  broad .

j 750.707 N  o n c o f  i t o  t! Ml n o  S ig n s

O n e  co m m e n t  r e co m m e n d e d  th e  d e le ­
t io n  o f  th is  e n t ir e  s e c t io n , a n d  re v is in g  
i f  to  m a k e  th r e e  d is t in c t io n s :  i l )  N o n ­
c o n fo r m in g  s ig n s ; <2 1 p re -e x is t in g  s ig n s ; 
a n d  (3 )  a b a n d o n e d  s ig ns. T l i i s  su g g es tio n  
w as n o t  a d o p ted , i’ lc - i 'x is iir .g  s ig ns  a re  
th o se  co v e re d  u n d e r  a s o - ca lle d  " g ra n d ­
fa th e r  c la u se "  in  c e r ta in  S ta te - F e d e r a l  
a g re e m e n ts . A lth o u g h  n o t req u ired  lo  
lie re m o v e d , th e y  a r c  s u b je c t  to  th e  sa m e  
ru le s  a s  n o n - c o n fo r m in g  signs a n d  sh o u ld  
n o t  be  s in g le d  o u t  lo r  sp e cia l tre a tm e n t. 
A b a n d o n m e n t  is o n ly  o n e  ca te g o ry  in  a 
la rg e  n u m b e r  o f  e v e n ts  w h ich  w ou id  t e r ­
m in a te  th e  r ig h t  lo  m a in ta in  a nd  c o n ­
t in u e  a n o n c o n fo r m in g  sign .

O n e  c o m m e n t  s t ro n g ly  o b je c te d  to  Ih e  
c o n c e p t  f l in t  la ck  o f c o p y  sh o u ld  be  th e  
d u n  u sed  b y  liie  if t a lc s  to  p re su m e  a 
s ig n  is a b a n d o n e d  u n less  th e  o w n e r  ca n  
p ro v e  s u c h  is n o t  th e  ca se . T h e  co m m e n t  
r e co m m e n d e d  th e  fo llo w in g  be used  in  
d e te rm in in g  a b a n d o n m e n t :

!. Is  H ie  s ig n  o w n e r  in  co m p l ia n c e  
w ith  g o v e rn m e n ta l lice n se  o r  p e r m it  
r e q u ire m e n ts?

2. Is  th e  s ig n  o w n e r  co iilii'" )-.-g  - ‘Tzars 
lo  s e cu re  a u se r  f o r  Ih e  sp a ce ?

I. Is  ih e  s ig n  o w n e r  in  d e fa u lt  o f  h is  
c u r r e n t  a g r e e m e n t  w ith  H ie s ite  ow n er?

W h ile  i t  Is ag reed  th a t  the  th re e  tests  
m a y  b e  u sed  as e v id e n ce  o f  a b a n d o n m e n t,

FED ER A L REGISTER, V O L. -10, NO. 180— TU ESD A Y , SEPTEM BER 16, 1975



NOTICES 128-13

these; re g u la tio n s  re la te  n o t  o n ly  to  a b a n ­
d o n m e n t  b u t  to  v o lu n ta ry  d is c o n t in u a n ce  
o f  a  n o n c o n fo r m in g  u se  a s  w ell. I t  Is w ell 
es ta b lish ed  In  la n d  u se  la w  th a t  I f  a  n o n ­
co n fo r m in g  u se  Is d is co n t in u e d  o r  a b o n - 
d o n e d , It  m a y  n o t  a g a in  b e  resu m ed . F u r ­
th e r . a  d is c o n t in u a n ce  o f  a  n o n c o n fo r m ­
in g  use  a c t s  as a  b a r to  re s u m p t io n  o f 
s u c h  use even  th o u g h  th e re  m a y  b e  n o  
e v id e n ce  o f in te n d e d  a b a n d o n m e n t.

T h e r e  h a s  b een  so m e  co n tro v e r s y  as to  
w h e n  a nd  u n d e r  w h a t  c i r c u m s ta n c e s  a 
s ig n  sh o u ld  be tre a te d  as a b a n d o n e d  o r  
d is co n t in u e d . T h u s ,  th e se  re g u la tio n s  
p ro v id e  th a t  e a ch  S ta te  s h a ll d eve lop  
c r i te r ia  to  d e fin e  a b a n d o n m e n t  a n d  d is ­
co n t in u a n ce ,  a n d  t h a t  s u ch  c r i te r ia  m ay  
p ro v id e  th a t  a  s ig n  w ith  ob so le te  a d v e r ­
t is in g  m a t te r  o r  w i th o u t  a d v e r t is in g  m a t ­
ter, e a ch  fo r  a  d e s ig n a te d  p eriod  o f  tim e, 
m a y  c o n s t i tu te  a b a n d o n m e n t  o r  d is c o n ­
tin u a n ce .

A n o th e r  c o m m e n t  s ta te d  th a t  it  is se ­
ve re ly  d a m a g in g  to  s ig n  o w n e rs  to  tre a t  
p re -e x is t in g  s ig ns  in  legal a reas, w h ich  
su b se q u e n tly  b e ca m e  co n tro l le d , as I f  th e y  
w ere  n o n c o n fo r m in g  s ig n s  s u b je c t  to  easy  
fo r fe i tu r e  fo r  a  m ere  la ck  o f  co p y , a n d  
to  p ro v id e  th a t  s u ch  fo r fe i tu r e  d ep rive s  
ih e  s ig n  ow n ers  o f  th e  r ig h t  th e re a fte r  
to o p e ra te  s u c h  s ig n s  a n d  r e ce iv e  c o m ­
p en sa tion . F u r th e r ,  w ith  re g a rd  to  tru e  
n o n c o n fo r m in g  signs, re g u la tio n s  w h ic h  
p ro v id e  fo r  a  fo r fe i tu r e  o f  ih e  r ig h t  to 
o p e ra te  a s  a n o n c o n fo r m in g  u se  (a n d  o f 
t iie  r ig h t  to  co m p e n s a t io n ) o n  ih e  
g ro u n d s  o f  a  m e re  la ck  o f  c o p y  w ou ld  
be illega l b e ca u se  C o n g re s s  it s e lf  p ro ­
vided  to  th e  co n tra ry .

T h e  fo re g o in g  a ssu m e s th a t  F e d e ra l 
law  g u a ra n te e s  co m p e n s a t io n  u p o n  the  
rem o va l o f  e v e ry  s ig n  t h a t  p re d a te d  th e  
F e d e ra l o r  S ta te  law  w h e th e r  o r  n o t  th e  
s ign  w as la w fu lly  in  e x is te n ce  u n d e r  S ta te  
la w  a t  th e  tim e  th e  S ta te  a c ts  to  re m o v e  
it. S u c h  is n o t  th e  ca se . T h e r e  is n o  v e s ted  
l ig h t  to  fu tu r e  ju s t  co m p e n s a t io n  based  
on  co n d it io n s  o n ce  b u t  n o  lo n g e r  e x is t in g  
a t  :uo t im e  o f  a cq u is it io n . T h e  co n d it io n s  
w h ic h  e s ta b lish  a  r ig h t  to  p a y m e n t  o f  
iu ; t  co m p e n s a t io n  m u s t  be  in  e x is te n ce  
a t  th e  tim e  o f  a cq u is it io n . T h u s ,  s ig n s  
w h ic h  b e co m e  illegal a re  n o  lo n g e r  r e ­
q u ired  lo  be  a cq u ire d  u n d e r  th e  la w  o f  
e m in e n t  d o m a in . A  s ig n  d o cs  n o t  lose its 
: u n c o i l  fo rm  m g  s ta tu s  by " m e re  la ck  o f 
co p y"  b e ca u se  cu s to m a r y  m a in te n a n ce  
a nd  ch a n g e  ot m essage is p e rm itte d , a n d  
does n o t te rm in a te  n o n c o n fo r m in g  r ig h ts , 
fh u h e r , th e  la ck  o f co p y  m u s t  e n d u re  
for a period  o f  l im e  w h ich  c o n s t i tu te s  a 
cessa tion  o f ( l ie  n o n c o n fo r m in g  use o r  
an  a b a n d o n m e n t o f  ih e  n o n c o n fo r m in g  
use.

•several c o m m e n ts  w ere  m a d e  to th e  
e ite c t  lh a t  5 750.7 0 7 (d ) ( 2 ) sh o u ld  be r e ­
u s e d  beca u se  o w n e rs  o f  sm a ll s ig ns  
•■ismid h a ve  tiie  sa m e  r ig h t  to  co m p e n -  
ar.1011 as liie  o w n e r s  o f  la rg e r s ig ns  w ith  
U D slnn tiu l va lue . " S u b s ta n t ia l va lue"  

: liou id  have n o  bea rin g . T h i s  w as n o t  in ­
tended. and  Ih e  re g u la tio n  h a s  been 
revised  to  req u ire  th a t  th e re  m u s t  be 
ex is ting  p ro p e r ty  r ig h ts  in  th e  s ig n  w ith ­
o u t  regard  to va lue .

(.'m om ents w ere  m a d e  w ith  reg a rd  to 
§ 750.707(d) <61 t h a t  th e  e x ce p tio n s  a l­
low ed sh ou ld  a lso  in c lu d e  a c ts  o f  G o d

as th e y  too  c o n s t i tu te  e v e n ts  b e y o n d  th e  
s ign  ow ner's  c o n t r o l .  N o  c h a n g e  h a s  b een  
m ade, T h e  e x ce p t io n s  m a d e  fo r  v a n d a l­
ism  a n d  o th e r  c r im in a l  o r  to r t io u s  a c ts  
were d u e  so le ly  to  th e  f a c t  th a t  th e  H ig h ­
w ay B e a u t i f i c a t io n  A c t  o f  1065. P u b . JL. 
80-205, O c to b e r  22, 1965, c r e a te d  a n  Im ­
petus fo r  u n a u th o r iz e d  p e rso n s  to  d e lib ­
e ra te ly  ch o p  d o w n  o r  va n d a lize  s ig ns  as 
a p a rt o f  the  e n v ir o n m e n ta l  m o v e m e n t. 
S u c h  a p ra c t ic e  is n o t  co n d o n e d . H o w ­
ever. n o n co n fo r m in g  uses a re  te rm in a te d  
by  n a tu ra l a t t r i t io n  In  th e  n o rm a l 
co u rse  o f  even ts. T h u s ,  a  n o n c o n fo r m in g  
s ig n  d estroyed  o r  s u b s ta n t ia lly  d a m a g e d  
by  an  a c t  o f G o d  is te rm in a te d  b e ca u se  
it  w ould  need  to  be  r e b u ilt  o r  a  n e w  s ig n  
w ou ld  h a ve  to  be e ) :ted  In  its  p la ce . 
N ew  signs, o r  s u b s ta n t ia lly  n e w  signs, 
m u s t  be lo ca te d  in  c o n fo r m in g  a reas. T o  
a llow  new  signs to  b e  e re c te d  111 a  n o n -  
c o n fo rm in g  area  o n ly  to  be  la te r  a cq u ire d  
by th e  S ta te  w ou ld  u n d u ly  b u rd e n  H ie  
ta x p a yers  w ith  an  u n w a r r a n te d  co s t.

A  co m m e n t  s ta ted  t h a t  w h ile  th e  p ro ­
v is io n s  o f  S 750.707(d) c lo se ly  fo llo w  z o n ­
ing  law  as it  re la tes to  n o n c o n fo r m in g  
uses, a nd  a lth o u g h  i t  m ig h t  be ag reed  
th a t  zo n in g  la w  sh o u ld  b e  a p p lied  to  n o n -  
co n to rm in g  uses w h ic h  a re  a llo w ed  to  r e ­
m a in  in d e fin ite ly  in  c o m m e r c ia l  o r  in ­
d u s tr ia l areas, the  e q u ity  o r  le g a lity  o f  
a p p ly in g  s u ch  ru les to  n o n c o n fo r m in g  
signs s ch e d u le d  fo r  a cq u is it io n  is o p e n  to 
se riou s  question . I t  w a s  u rg e n t ly  re ­
q u ested  th a t  th e  re g u la tio n s  d ilfe r e u t ia te  
b e tw een  n o n co n fo r m in g  s ig n s  to  be a c ­
qu ired , a nd  n o n c o n fo r m in g  signs a llo w ed  
to  re m a in  u n d e r  a " g r a n d fa th e r  clau se ."  
F u r th e r ,  it  w as sug g ested  th a t  j 750.707 
' i l l  oe ch a n g e d  to p e r m it  a l te ra t io n  c r  
e n la rg e m e n t o f  a  notu  in fo r m in g  s ig n  to 
be a cq u ired . a3  w ell as i ts  r e b u ild in g  o r  
re e re c t io n  if  dam aged  o r  d e s tro y e d  by 
fo r ce s  n o t u n d e r  the  o w n e r 's  co n tro l .

T h e  fo reg o in g  r e co m m e n d a t io n s  w ere  
n o t  a cce p te d . A ll n o n c o n fo r m in g  signs 
m u s t  be trea ted  a lik e  u n d e r  p o l ite  p o w e r  
ru les. '22 U  S .C . 121 ca lls  f o r  tIso S ta te s  
to  e x e rc ise  th e ir  p o lice  p o w e r  in  c o n ­
tro llin g  signs, w a ll co m p e n s a t io n  p r o ­
v id ed  fo r  those  signs w h ic h  w ill n o t  be 
a llow ed  to  rem a in , on  d ie  p re m is e  th a t  
th e  p o lice  pow er sh o u ld  n o t  be a p p lied  
re tr o a c t iv e ly  to  d ep rive  a n  o w n e r  o f  in s  
n o n c o n fo r m in g  use. T h e  o w n e r  h a s  a 
ve sted  r ig h t, and  fo r c e d  re m o v a l In s u c h  
ca ses  co n s t i tu te s  a ta k ing  re q u ir in g  c o m ­
p en sa tio n . T h u s ,  if F e d e ra l f in d s  a r c  n o t  
m a d e  ava ila b le  in  c o n n e c t io n  w ith  th is  
p ro g ra m , n o n co n fo r m in g  s ig n s  in  p r o ­
h ib ite d  a reas w ould  be a llow ed  to  re m a in  
in  th e  sa m e  m a n n e r  as " g ra n d fa th e re d "  
signs, d e e  23 U .S .C . 131(m>. F e d e r a l  law  
does n o t  p ro v id e  co m p e n sa tio n  p ro s p e c-  
tive ly  so  as to co v e r  n ew  s ig n  im p ro v e ­
m e n ts  m a d e  in  th e  lu tu re , n o r  does it 
re n d e r  o n ce  ex is ting  .-,ign s ite s  fo re v e r  
co m p e n sa b le  a n d  e x e m p t f ro m  co n tro l .

A  co m m e n t  suggested  H in t th e  r l s u -  
la tin n  be rev ised  to p e rm it e n la rg in g  a 
n o n c o n fo r m in g  s ign  if  it  does n o t  e x ceed  
S ta te  la w  o r  i\ {illa tion  lim its . T h i s  s u g ­
g estion  w as n o t  adopted . S ta te  s ize  lim its  
a p p ly  o n ly  to  c o n fo rm in g  signs. A  n o n -  
c o n io r m in g  sig n  m u s t  rem a in  s u b s ta n ­
tia lly  li ie  sa m e  as it  was o n  the  ell’c e t iv e

d a te  o f  S la te  law  o r  re g u la tio n , o r  its 
n o n c o n fo r m in g  s ta tu s  is te rm in a te d .

A  co m m e n t  s ta te d  th a t  th e  s e c t io n  
c o n c e r n in g  d e s tru c t io n  o f a n o n c o n f o r m ­
in g  s ig n  w as am biguous, a n d  s h o u ld  be 
c la r if ie d . T h e  reg u la tio n  has b e e n  rev ised  
to  re q u ire  e a ch  S ta te  to  d e ve lo p  c r i t e r ia  
c o n c e r n in g  d e s tru c t io n , a n d  t h a t  s u c h  
c r i te r ia  m a y  p ro v id e  lh a t  a  s ig n  d a m ­
aged in  ex cess  o f  a  certa in , p e r c e n ta g e  o f  
its  r e p la ce m e n t  co s t  m ay  be co n s id e re d  
d es tro yed .

S e v e ra l c o m m e n ts  re co m m e n d e d  th a t  
fo r m e r  I 750.707(d) <7) ( i i  be re v is e d  so  
t i ia t  w h e re  n e w  c o n te n t  is n o t  p u t  o n  a  
s t r u c tu r e  w ith in  a n  e sta b lished  p e r io d  o f 
tim e, s u c h  a  s t r u c tu r e  w ou ld  n o t  be  a l­
low ed  to  r e m a in  s ta n d in g  in d e f in i te ly . 
T h e  re g u la t io n  h a s  been  re v ise d , a n d  
p ro v id es  th a t  e a ch  S ta te  sh a ll e s ta b lis h  
a tu n e  p eriod , a l te r  e x p ira tio n  o t  w h ich ,  
s u c h  s ig n s  a re  to  be co n s id e re d  a b a n ­
d o n e d  o r  v o lu n ta r ily  d is co n t in u e d , a n d  
s u b je c t  to  re m o va l.

S e c t io n  750.707(d ) ( 6 ) ( i i )  has b e e n  re ­
v ised  p u r s u a n t  to  c o m m e n t  to  m a k e  it  
c le a r  lh a t  th e  ru le  is based u n  c u s to m a r y  
S t a t e  e n fo r c e m e n t  p r a c t ic e  a n d  n o t  in ­
d u s tr y  p ra c t ic e .  T h e  a c tu a l tim e  l im it  to 
be im p o sed  Is le f t  to  th e  S ta te s ' d i s c r e ­
t io n  w ith  a c o n d it io n  if  it  ex ce e d s  o n e  
>ear.

j 750.708 A c c e p t a n c e  o r  S r .v r c  Z o n in g  ,

O n e  co m m e n t  re co m m e n d e d  re v is io n  
o f 1 750 .708 (b ), b e ca u se  n. co u ld  be i n ­
te rp re te d  as re q u ir in g  co n s ta n t  re v ie w  o f  
a ll z o n in g  a c t io n s  w h e th e r  th e y  p e r ta in  
to  o u td o o r  a d v e r t is in g  co n tro l o r  n o t .  
T h e  r e co m m e n d a t io n  was a cce p te d .

■ i c o m m e n t  re co m m e n d  u d e le tio n  o f  
J 750.708>d i iidealise it is c o w r e d  by  
’'7 5 U .7 fl8 d )). T h i s  re co m m e n d a tio n  w as 
n o t  a cce p te d . S e c t io n  750.7o8> in  i (.qu ires 
(.hat z o n in g  a c t io n s  m u s t  lie taken  in  a c ­
c o r d a n ce  w ith  b a d e  leg is la tive  a u th o r ity ,  
a n d  th a t  c e r ta in  a c t io n s  a re  n o t  re co g ­
n ize d  as z o n in g  to r  o u td o o r  a d v e rtis in g  
c o n t r o l  pu rposes. H o w eve r, j 750.708(d) 
m a k es  th e  p o in t  th a t  zones, s u c h  as a g r i­
c u l tu r a l  o r  re s id e n tia l, w h ich  p e rm it  l im ­
ite d  co m m e r c ia l  o r  in d u s tr ia l a c t iv it ie s  
in c id e n ta l  to ih e  p r im a ry  land  use, are  
n o t  co n s id e re d  co m m e r c ia l  n r in d u s tr ia l 
.o n e s  '.or o u td o o r  a d ve rtis in g  co n tr o l  
p u rposes.

A n o th e r  c o m m e n t  r e co m m e n d e d  d e le ­
t io n  o f  j 750.7(i8 id) a s  b e ing  co n tr a r y  to 
23 U .S .C .  131. T h i s  r e co m m e n d a tio n  was 
n o t  a cce p te d . T h e  la w  p ro v id es  s igns m ay  
ijc  a llo w ed  in  c o m m e r c ia l  a n d  in d u s tr ia l 
zones. S e c t io n s  750.708 (h i a nd  id )  a re  
e ssen tia l to  a ssu re  th e  re co g n it io n  o f o u lv  
b on a  fid e  c o m m e r c ia l  un it in d u s tr ia l 
zones, r a th e r  th a n  ru ra l <>r res iden tia l 
to n in g  c la s s if ic a t io n s  o r  a t te m p ts  to  c i r ­
c u m v e n t  th e  in te n t  o f  Co n g ress .

750.700 O n - P h o p e i i t y  on O n - P r e m i s e  
A o v e k t i s i n I;

O n e  co m m e n t  re co m m e n d e d  th e  d e le ­
t io n  o f  th is  s e c t io n  In  its c n t i r c iv ,  a nd  
a m e n d in g  § 750.703 b y  a d d in g  a new  p a r ­
a g ra p h  a s  ta llow s:

"Assure lha t aliens erected  under > 750 701  
(a ) (3 )  arc tu l.iui legtUm aie tm-|*roperiy 
Ilians and not uiiiMde ihe .siope o( 33 tJ S  U.
:ji.“
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' I h e  fo re g o in g  r e co m m e n d a tio n s  w ere  
n o t  a c ce p te d . T h e  p r im a r y  p u rp o se s  o f  
th in  s e c t io n  a r c  to  p ro v id e  fo r  g enera l 
u n i fo r m ity  o f  im p le m e n ta t io n  in  tiie  se v ­
e ra l s t a t e s  a n d  to  cu r b  a t te m p ts  to  c i r ­
c u m v e n t  ( l ie  in te n t  o f  th e  law .

A  co m m e n t  su g g es ted  rev is io n  o f  th is  
s e c t io n  lo  c la r i fy  th e  p o in t  th a t  o n -p r o p -  
c r t y  s ig n s  a r c  1111)1001 lo  re g u la tio n  o n ly  
if th e y  a r c  lo ca te d  a lon g  In te r s ta te  h ig h ­
w ays in  th o se  S ta te s  w h ic h  h a v e  e n te re d  
in lo  a n  a g re e m e n t  u n d e r  th e  F e d o rn l-A id  
H io ln v n v  A c t  o f  195B, a d d in g  s e c t io n  131, 
T i t l e  23. U .S .C . . P u b . L .  85-707. A u g u s t  
27. 1053. as a m e n d ed , a n d  o f te n  re fe r re d  
to  a s  th e  1958 B o n u s  P ro g ra m . T h e  re g u ­
la t io n  h a s  been  rev ised  In  a c co r d a n ce  
w ith  tliis  su g g estio n .

I n  a d d it io n  to  H ie re g u la tio n s  Issued  
io d n y . H ie  F e d e ra l H ig h w a y  A d m in is t r a ­
t io n  lias p ro v id e d  Its lle ld  p e rs o n n e l n o n -  
re g u la lo v v  g u id e lin es  d es ig n ed  lo  aid 
th e m  in  a d m in is te r in g  th e  S u b p a r t  O . 
F a r t  750, a n d  in  a d v is in g  th e  S ta te s  on 
t.lie o u td o o r  a d v e r tis in g  co n t r o l  p ro g ra m .

T h e  f ir s t  park  o f  th e se  g u id e lin es  dea ls 
v i l h  S la te s  w h ic h  h a v e  a d o p te d  co n tro ls  
c lu n g  th e  In te r s ta te  S y s te m  p u rs u a n t  to 
th e  1958 B o n u s  P ro g ra m . T h e  p re s e n t 
law . w h ile  p e rm it t in g  no  f u r th e r  e x p a n ­
s io n  o f  H ie p ro g ra m  to  o th e r  S la te s ,  p re ­
se rv e s  H ie B o n u s  p a y m e n ts  lo  tho se  
S t a l e s  w h ich  h ad  a d o p te d  s u c h  co n tro ls  
b e fo re  J u n e  30. tPfin. T h e  g u id e lin e s  e x ­
p la in  H ie  re la t io n sh ip  b e tw e e n  th e  p re s­
en t la w  a m i 1958 B o n u s  P ro g ra m .

Bonus payments are provided in ac­
cordance v ilh  on .agreement between Hie 
Stale and Ihe United States Secretary of 
T iansportaiion io r ids predecessor, the 
Secretary of Commerce i . 'The Highway 
neanlMention Actof 1935 Him 1905 Act.*, 
as amended, and I lie* regulations hrucd 
pursuant lo it  have .•ubslnnlinllv 
changed control requirements. These new 
requirements supersede the requirement
• •I H ie  B o n u s  A g re e m e n ts  w h e re  th e  new  
r co n ir e m e n ls  a re  s t r ic te r .  In  o rd e r  io  
c o n t in u e  to  ir e v iv e  b o n u s  p a y m e n ts , 
h o w eve r, a " b o n u s  ,‘s la te"  m u s t  e o u lln u e  
t.i e n fo r c e  its B o n u s  A a re cm e u i.  T h e
• i |, , a jn ipo ilan l qspeefs ol Hie dual c o n ­
t r o l i o q i u r r n i e n ls  a r e ;

'!> T h e  B o n u s  P ro g ra m  a p p lie s  n n lv  
to  th e  In te l s ta te  S y s te m .
•2 i Bonus Agreements exempted areas 

a'P.acent loan Interstate Highway when 
a n v  part of the iig lit-o f-va y  for Hie 
high way w as acquired before duly !. I fir,*.. 
Filch areas are often called “ PolIon 
'rcas.”  f ’o lln ii areas ate no longer e.x- 
■ uifted and must be eifceiivelv rnu-
i r o l le d .

• ! '  M ie B o n u s  A 'Tcc| )| cu ls  a l ’ O r \ .  

c o n t t cd  a rea s  ad iaeent. lo  an  In te r.-ta le  
H o d n v n v  tra ve rs in g  a co m m e r c ia l  o r  in ­
d u s tr ia l "otic lo e a ied  v .lth in  rlie lio u u d - 

n c ;  nf it|r o r n o r e lr,,l itim iir ip * il! lics  as
   boundaries ••'dated on fwptembrr

1959. p ro v id e d  s u ch  arra.'i a te  M ib.icet 
lo  ih e  c o n t r o l  o r  re g u la tio n  ot Ih e  m u n ic -  
tpa litv , o r  o i l ie r  co o u n e r c ia l  nr in d u s li ial 
•• i - t i i ' i i ;  d m  la n d  use was c le a r ly
• t l ,1 i l,i cl h.v F.l a I e la w  a s  c m m e r e i a l  
Ol iodll-.llia| op Mepti Iohor ’ 1. 1959 Buell

ca lle d  " H e r r  \ i r : o . (ru d e r  H ie 
t 095 A c t .  irur: ro e  o e rm il le d  in  zo ned

a nd  u nzo ned  co m m e r c ia l  o r  in d u s tr ia l 
areas s u b je c t  to  a size, l ig h t in g  a n d  s p a c ­
ing  a g re e m e n t b e tw een  th e  S ta te  a nd  th e  
S e c re ta ry . T h e  B o n u s  A g re e m e n t  Is c o n ­
tro llin g  w ith  re s p e c t  to  th e  n u m b e r  a n d  
size o f  co m m e r c ia l o r  in d u s tr ia l zones 
o r  a reas re cog n ized , b l i t  s ig n s  in  s u c h  
zones o r  m e n s  a r c  s u b je c t  to  p ro v is io n s  
o f  th e  size, l ig h tin g , a n d  sp a r in g  a g ree ­
m e n ts  m a d e  p u rs u a n t  to  th e  1905 A c t .

• •li T h e  1958 B o n u s  A g re e m e n t N n - 
tlo n n l S ta n d a rd s  p e rm itte d  fo u r  classes 
o f  s igns in  p ro te c te d  a reas. S e e  S n b p n r t  
A . P a r t  750. C h a n te r  I. 23 C F H .  T h e s e  
a re  n l le c t c d  as fo llo w s :

(a )  Class /— D ir e c t io n a l  a n d  o ffic ia l 
s igns w ere  subject, to  reg u la tio n , b u t w ere 
n o t. in  in c t ,  re g u la te d  u n d e r  H ie  1953 
N a tio n a l S ta n d a rd s . S ig n s  o f  th is  c a t e ­
g o ry  a r c  s u b je c t  to  N a tio n a l S ta n d a rd s  
u n d e r  th e  1905 A c t  iS n b p n r t  U, P a r t  750, 
C h a n te r  I. 23 C F R >  a nd  th e re fo re  these  
p ro v is io n s  are co n tro l l in g .

<b> Class 2—O n -p r e m is e  u m -p r n p c r -  
ty> s ig n s  a re  e x e m p t fro m  c o n t r o l  u n d e r  
H ie 1905 B e a u t il l ca lin n  A c t .  b u t  a r c  su b ­
j e c t  lo  co n tro l u n d e r  H ie  1950 B o n u s  
A g re e m e n t N a tio n a l S ta n d a rd s . H o w ­
ever, th e  1958 N a tio n a l R tn n d n rd s  ex - 
i h ide  s u ch  signs f r o m  co n tr o l  if H icv  m e  
lo ca te d  in  C o t to n  n r  K e r r  areas.

• c i  Class 3—S ig n s  w ith in  12 e ir-m i| is  
o f the  a dve rtise d  a c l i v i t v  a ce  not p e r -  
m ille d  u n lc 's  th e y  a re  lo ca te d  in ""m - 
m ore ia l o r in d u str ia l a rea s  o r  n im b ly  as 
o ffic ia l o r  d ir e e l io n a l . inn:; p e rm il le d  u u -  
d<T 28 U .S .C . 131 le t  been use H ie
A H  (ini'.s n o t p e rm it  «mrh a ca te g o ry .

'H i Class 4—S ig n s  In H ie s p e c if ic  in -  
Ic re s t  o t  ih e  tra ve lin g  p u b lic  a r c  n o t p e r ­
m it te d  miles;! th e y  a re  lo ra le il in  c o m .  
m ere ia l o r  in d u s tr ia l metis, o r  q u a l ilv  ss  
o ffic ia l o r  d irect to n a l s ig n s  p c im i ; t c H  
u n d e r  23 U .S .C . 131(e> b e ca u se  Ih e  |!>e>5 
A c t  does n o t  p e im it  .such  a c a lc g m y ,  

t5 ) O n -p r c n i ls c  s ig n s  lo ca te d  m o re  
th a n  50 fret, fro m  (lie  a d v e rtise d  a c t iv i ty  
a r c  s u b je c t  to  co n tro l in  b o n u s  S la te s  in 
a c co r d a n ce  w ith  S u b p a r t  A . P a r t  750. 
C h a p te r  1 .23 C F I? .

T h e  s e co n d  p a il o f  th e  g u id e lin e s  dea ls 
w ith  liie  d c s l iu c l io n  o f  trees  a nd  s lm ih s  
in I lm  i i c h t - n f - v  ay in  n r ilv r  lo  in cte a  e
n r i. n liar.ee H ie v is ib ility  ol o u lh o n r  a d ­
ve rtis in g  signs. It. a lso  d ea ls  w ith  in ­
s ta n ce s  o f  H ie  e ie e lin n  n r  m a in te n a n ce  
o f s ig n s  a d ja c e n t  lo  I n te r s ta te  h ig h w a y s  
a n d  freew a ys by u n la w fu l a c r e ’ s.

'Ih e  S la te  h ig h w a y  I 'e p a r im e n t  i; 
n ia .cd  lo  lal-.r all legal a nd  a d m in is tr a ­
tiv e  a e lin n  at ils  d ispo sa l h> a l ia lc  Ih cse  
p ra ctice s , in c lu d in g  a c t io n  In  re co ve r  
d am a g es In la n d sca p in g , .adding, li ners, 
a nd  o il ie r  a p p M tlrn a n ce s  to ih e  h ig hw a y . 
\ d d i l iona llv , il is re e o u itiie u d cd  lh a t  III" 

.‘ d a le s  co n s id e r  iho  follow  lit;: a d n iih i* -  
d iv e le m e d ie s :
■! i l le v o ca t io o  o f  n c r m i is  fo r  a n y  

rh o is  so  in v o lv e d ;
•■’ i D e n ia l o f  n r m i i ls  to r  s ig n s  w h ich  

• mu n n lv  he cre e led  o r  m n in ln in e d  as a 
p ra c t ica l  m a il 'd ’ (m m  Ih e  h ig h w a y  rielil.- 
o l-w a.v o r w h iv li m u ld  n o t  lie see n  Irn m  
th e  li ie ln v a v  d u e  In ex is tin g  la n d sca p in g  
on  H ie  r i c h t -n l  - ,- av:

• 3 ) f ’e r l i l i c a l jo n  on  p e rm ih ; o r  licen ses  
lo  th e  c l fe e t  that. Ih e  "am  nv n e r  w ill 
n o t  engage  in these  p ra c t ic e s :

( l> P e r fo rm a n ce  b o n d s  in  p e rm it  o r  
li ce n s in g  p ro ce d u re s  to  g u a ra n te e  c o m ­
p lia n ce : a nd

• 5i A  sp e c if ic  p ro h ib it io n  in  S ta te  o u t ­
d o o r  a d v e r t is in g  c o n t r o l  reg u la tio n s .

T h e  th ird  p a r t  o f  Ih o  g u id e lin e s  su g - 
pesis Ih e  typ e  o f  fa c to rs  th e  S t .A c s  
m ie h t  co n s id e r  in  d eve lo p in g  t lie  c r i te r ia  
fo r  d e te rm in in g  w h e n  a s ig n  h  e r e c te d  
w ith  H ie  pu rp ose  o f  Its m essa g e  b e in g  
ran,I I r o m  Ihe  m a in - tra v e le d  w a v  o f  ~t  
I n te r s ta te  o r  p i u n a ry  h ig h w a y . S u c h  c r i ­
teria  a r c  req u ired  by § 750.7 fi5 ig i. T h e s e  
fa c to r s  a ie :

• a )  T r a f f i c  co u n ts , s i c n  an  v ie  a n d  'ir e .  
m essage co n te n t ,  p h y s ica l o b s tru c t io n s ,  
a n d  s im ila r  fa c to r s :

H u  D is ta n ce  fro m  H ie co n t r o l le d  
h ig h w a y  in  re la tio n  to  Hie size  o f  'b e  
s ig n :

• c  Fx p o sn rn  t im e  •for ex a m p le , 
w ou ld  s ig n s  p e rm itt in g  e ln n re  v iew s o f  
a lew  s e co n d s  b n  h ig h w a y s  w iU i sp e ed  
lim its  id  55 m iles  p er h o u r  be d e e m e d  
re a d a b le ? ) a nd ,

• d ) T h e  sr>|cs va lu e  o f  H ie s i c n  e f - 
t u ’m ie b le  to  a d v e rtis in g  c i r c u la t io n  e g  
ih e  co p  tro lled  h ig h w a y  u n d e r  H ie  w t -  
leria  o f  a n  n u 'e n e n d e n t  e ir cn l a t io n  a u d it  
.•geney w h e re  s u ch  is ava ilab le .

'i’ll" tuMi’Hi, a n d  Inst, p a r t  r,f ’ 
fii i leiiiics ‘’ugge.-i-, measuringlli#|tin*; rh irh  .SNitos innvVpl.

'Hi#*J" i lj rcl! •* t |»c* ft til t\?'
• »r i .'T i ,

f ... i ' j i * »liI :'},it < 0»}ir»r ;l4 I f
*t'vrj'VT T. '1'ir:.

i. f-’ / llivhvrtj .\ ft mini>
• v r oi r i ih  vmPciHiprr I*prt 7:lo. Siihnnrr. c? n*

S|il|ti •'it —O'jftloor Atlvorlisin™ C
Frr
7.vi.v»H ruipn'i**;r.o 7tv! ApplS«*:il*ll J ***.vrm 7«:| iMllMMIr n't.
7,70 ( ntv rv !?•■ iiilirincMt.'!.
7.70 7'»r. ftNvll r r'onirol.
7i"o.70'; . * (V-h(rol In J'oip'il

nlll’ I fVllMMf r ,-ln I .’1111 I I.' • l-’.l Areas.
’(T.ivVi>7 ;.Vu> o i i lo r iu ln o  Fle.tw.
7.50 ,'tiil Aeecpfrmeg H  " I s l e  /ton in g .
'F'.ii O u - r rn p e i • v o r  • ' n - r r e i a r o  A 1- . "ri I’ -lTlC.
7.5H7ID Tvtnlttmrl: .‘■'ign«.
750 ,T I I ' lr o iU iu c s  \V lil' b Have *'• —r - 

1’ l iu e i l A ilve i’ t ls ln ir M .iie rm i. 
750.712 i:- i ' l ; |S ’ lllealloo o f Siva's.
75 '* 71:1 T'Omi.s Pri>\ l- in ltc .

At' I IOi'ui v ; ’3 I ff F  •' 5 5! :i «■ i PIT.; I l r f "
I HI.

S n b p a it  G— O u td o o r A d v e tt is in g  C o n t ro l
•i 7511. 71) I I'm ic t-c.

Ibis sul)|)art- prescribes Hie Fed"'.'’ ! 
HiHiv.ay Administration iF IIW A) !■ •!- 
iris.; :••!'! leqntrrinentx ii ju li l ig  lo f it"  
clf i iiv " contiol of >mld»m- advert! ing 
under "2 U.S.c. 181. the purpose ’f 
liieso p ilir irs  and requirements is to as­
sure ibat: there is • 'ferlive Stale • oti-
II ol ol oMidnur a i'. ot i ising in area; .• I- 
i.'conl, to Interstate and Federal-aid 
1'iim ' i "  bi'dr.vipr. ■lolhing in Hits ,u0>- 
part vliali be construed lo to event a 
SI,ale from establishing more Mrinecnt
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NOTICES •12815

o u td o o r  a d v e r t is in g  c o n t r o l  r e q u ire ­
m e n ts  a lo n g  I n t e r s ta t e  a n d  P r im a r y  
S y s te m s  th a n  p ro v id e d  h e re in .

•j 750.702 Applicability.
T h e  p ro v is io n s  o f  th is  s u b p a r t  a re  a p ­

p lica b le  to  a ll a rea s  a d ja c e n t  to  th e  
F e d e r a l-a id  In te r s ta te  a n d  P r im a r y  S y s ­
tem s. in c lu d in g  to ll s e c t io n s  th e re o f, e x ­
c e p t  t h a t  w ith in  u rb a n  a reas, th e se  p r o v i­
s io n s  a p p ly  o n ly  w ith in  660 fe e t  o f  th e  
n e a re s t ed g e  o f  th e  r ig h t - o f -w a y .  T h e s e  
p ro v is io n s  a p p ly  re g a rd le ss  o f  w h e th e r  
F e d e ra l fu n d s  p a r t ic ip a te d  in  th e  co s ts  
o f  s u c h  h ig h w a y s. T h e  p ro v is io n s  o f  th is  
su b p a r t d o  n o t  a p p l. th e  F e d c r a l - A id  
S e c o n d a ry  o r  U r b a n  H ig h w a y  S y s te m .

(j 7 5 0 .7 0 3  Dcli ii il ions.
T h e  te rm s  as u sed  In  th is  s u b p a r t  a re  

d e fin ed  as fo llo w s :
• a ) C o m m e r c ia l  a n d  In d u s tr ia l zo nes  

a re  th o se  d is t r ic t s  e s ta b lis h e d  b y  the  
zo n in g  a u th o r it ie s  as b e in g  m o s t  a p p ro ­
p r ia te  fo r  co m m e r c e ,  in d u s tr y ,  o r  trade, 
rega rd less o f  h o w  la b e led . T h e y  a re  c o m ­
m o n ly  ca te g o r ize d  a s  c o m m e r c ia l ,  in d u s ­
tria l, bus iness, m a n u fa c tu r in g ,  h ig h w a y  
se rv ice  o r  h ig h w a y  b u s in e ss  (w h e n  these  
la t te r  nre  in te n d e d  f o r  h ig h w a y -o r ie n te d  
b u s in e s s ), re ta il, tra d e , w a re h o u se , a n d  
s im ila r  c la s s if ica t io n s .

ib i  E r e c t  m e a n s  to  c o n s t r u c t ,  b u ild , 
ra ise, a ssem b le , p la ce , affix, a t ta c h ,  c r e ­
ate, p a in t, d raw , o r  in  a n y  o th e r  w a y  
b rin g  in to  b e in g  o r  e s ta b lish .

<c> F e d e r a l-a id  P r im a r y  H ig h w a y  
m ea n s  a n y  h ig h w a y  o n  th e  s y s te m  d es ig ­
n a ted  p u r s u a n t  to  23 U .S .C .  1 0 3 th ).

m D  In te r s ta te  H ig h w a y  m e a n s  a n y  
h ig h w a y  o n  Lite s y s te m  d e f in e d  in  a n d  
des ig n a ted , p u r s u a n t  to  23 U .S .C .  ]03ie> .

<ci I lleg a l s ig n  m e a n s  o n e  w h ic h  w as 
e re c te d  o r  m a in ta in e d  in  v io la t io n  o f  
S ta le  la w  o r  lo ca l la w  o r  o rd in a n ce .

i f )  Le a s e  m e a n s  a n  a g re e m e n t, l i­
cen se . p e rm it ,  o r  e a se m e n t, o ra l o r  in  
w r it in g , b y  w h ic h  p ossess io n  o r  u se  o f  
la n d  o r  in te re s ts  th e r e in  is g iv e n  fo r  a 
sp e cifie d  p u rpose , a n d  w h ic h  is a  va lid  
c o n t r a c t  u n d e r  Ih e  la w s  o f  a  S ta te .

ig )  M a in ta in  m e a n s  to  a llo w  to  ex ist. 
H i)  M a in - tra v e le d  w a y  m e a n s  (h e

tra ve led  w a y  o f  u  h ig h w a y  o n  w h ic h  
th r o u g h  tra ffic  is ca r r ie d .  I n  th e  ca se  o f  
a d iv id ed  h ig h w a y , th e  tra v e le d  w a y  o f  
e a ch  o f  (lie  se p a ra te  ro a d w a y s  fo r  tra ffic  
in  op p osite  d ir e c t io n s  is a  m a in - t ra v e le d  
way. f t  does n o t  in c lu d e  s u c h  fa c i l i t ie s  
as fro n ta g e  roads, tu r n in g  rn ad w uys, o r  
p a rk in g  arens.

i i )  S ig n , d isp la y  o r  d e v ice , h e r e in a f te r  
re fe rre d  to  as " s ig n ,” m e a n s  a n  o u td o o r  
a d v e rtis in g  sign, lig h t ,  d isp la y , d ev ice , 
fig u re  p a in t in g , d ra w in g , m essage, p la c ­
ard, | oster. b illbo a rd , o r  o th e r  t ilin g  
w h ich  is d es ig n ed , in te n d e d ,  o r  u sed  to 
a d v e rtise  o r  in fo rm , a n y  p a r t  o f  th e  
a d v e rtis in g  o r  in fo r m a t iv e  c o n te n t s  o f  
w h ic h  is v is ib le  f r o m  a n y  p la ce  o n  the  
m a in - tra v e le d  w ay  o f  th e  In te r s ta te  o r  
P r im a ry  S y s te m s , w h e t l. z r  ih o  sa m e  he 
p e rm a n e n t  o r  p o r ta b le  in s ta lla t io n .

i J > S ta te  la w  m e a n s  a  S t a le  c o n s t i ­
tu tio n a l p re v is io n  o r  s ta tu te , o r  a n  o r ­
d in a n ce , ru le  o r  re g u la t io n  e n a c te d  o r  
a do p ted  by  a S ta te .

(k )  U n z o n e d  a rea  m e a n s  a n  n rea  
w h e re  th e re  is n o  zo n in g  in  e fTe ct. I t  does 
n o t  in c lu d e  a reas w h ic h  h a v e  a  ru ra l 
zo n in g  c la s s if ica t io n  o r  la n d  u ses e s ta b ­
lished  by  zo n in g  v a r ia n ce s  o r  sp e c ia l 
e x ce p tio n s .

11» U n z o n e d  co m m e r c ia l  o r  In d u s tr ia l 
areas a re  u n z o n e d  a rea s  a c tu a l ly  u sea  
fo r  co m m e r c ia l  o r  in d u s tr ia l p u rp o se s  as 
d e fin e d  in  th e  a g re e m e n ts  m a d e  b e tw een  
the  S e c r e ta ry ,  U .S . D e p a r tm e n t  o f  
T r a n s p o r ta t io n  i S e c r e ta r y ) ,  a n d  e a ch  
S la te  p u r s u a n t  to  23 U .S .C .  131<d>.

i m> U rb a n  a rea  is a s  d e fin e d  in  23 
U .S .C . 1 0 1 (a ).

m )  V is ib le  m ea n s  ca p a b le  c f  b e in g  
seen, w h e th e r  o r  n o t  readab le , w ith o u t  
v isu a l a id  by a p e rso n  o f  n o r m a l v isu a l 
a cu ity .

§ 750.701 S ta tu to ry  Itcq iiiro inon ls .

in )  23 U .S .C . 131 p ro v id es  lh a t  s ig ns  
a d ia c e n t  to  th e  In te r s ta te  a n d  F e d e r u l-  
„ id  P r im a ry  S y s te m s  w h ic h  a r c  v is ib le  
fro m  th e  m a in - tra v e le d  w ay  a n d  w ith in  
660 f e e t  o f  th e  n e a re s t  edge o f  th e  
r ig h t-o f-w a y ,  a n d  th o se  a d d it io n a l s ig n s  
b e y o n d  660 I'eet o u ts id e  o f  u rb a n  a reas 
w h ich  a re  v is ib le  fro m  th e  m a in - t ra v e le d  
w ay  a n d  e re c te d  w ith  th e  p u rp o se  o f  (h e ir  
m essa g e  being  re a d  f r o m  s u c h  m u in -  
tra ve le d  w ay, sh a ll be lim ite d  to  th e  
fo llo w in g :

<li D ir e c t io n a l  a nd  o ffic ia l s ig ns  a n d  
n o t i c e  w h ic h  sh a ll c o n fo r m  to n a t io n a l 
s ta n d a rd s  p ro m u lg a te d  b y  th e  S e c r e ta r y  
in  S u b p a r t  B , P a r t  750, C h a p  ten I, 23 
C F R .  N a tio n a l S ta n d a rd s  fo r  D ir e c t io n a l  
a n d  O ffic ia l S ig n s ;

'2> S ig n s  a d v e r t is in g  th e  sa le  o r  lease  
o f p ro p e r ty  u p o n  v .h lch  th e y  a re  lo ca te d : 

i3> S ig n s  a d v e r tis in g  a c t iv it ie s  c o n ­
d u c te d  o n  tiie  p ro p e r ty  o n  w h ic h  th e y  are  
lo ca te d ;

4* S ig n s  w ith in  660 fe e t  o f  t iie  n e a r ­
est edge o i th e  r ig h t -o f -w a y  w ith in  a rea s 
a d ja c e n t  to th e  In te r s ta te  a n d  F e d e r a l-  
a id  P r im a ry  S y s te m s  w h ic h  a re  zo ned  
in d u s tr ia l  o r  c o m m e r c ia l  u n d e r  th e  a u ­
th o r i ty  o f  S ta te  la w : 

io )  S ig n s  w ith in  660 fe e t  o f  (lie  n e a r ­
e s t edge o i th e  r ig h t - o f -w a y  w ith in  a reas 
a d ja c e n t  to  th e  In te r s ta te  a n d  F e d e r a l-  
a id  P r im a ry  S y s te m s  w h ic h  a re  u n z o n e d  
co m m e r c ia l  o r  in d u s tr ia l  a reas, w h ic h  
a rea s a re  d e te rm in e d  by  a g re e m e n t b e ­
tw een  tiie  S ta te  a nd  tiie  S e c r e ta r y ;  a nd  

1 6 ) S ig n s  la w fu lly  In  e x is te n ce  o n  O c ­
to b e r  22. 1965, w in c h  a re  d e te rm in e d  
to  be la n d m a rk  signs.

ib )  23 U .S .C . i 31 i d ) p ro v id e s  th a t  
s ig n s  in  j 750.704(a) (4 )  a n d  i 5 i m u s t  
c o m p ly  w ith  size, lig h tin g , a n d  s p a c in g  
re q u ire m e n ts , to  be d e te rm in e d  b y  a g re e ­
m e n t  b e tw een  d ie  S ta te  a m i lie  S e c ­
re ta ry .

i c ' 23 U  S  C . 131 does n o t  p e r m it  s igns 
o be lo ca te d  w ith in  zo n ed  o r  u n z o n e d  

co m m e r c ia l  o r  in d u s tr ia l a reas  b ey o n d  
660 s e c t  o f th e  r ig h t -o i-w a y  a d ia c e n t  to 
th e  In te r s ta te  o r  F e d e ra l-a id  P r im a ry  
S y s t  :in. o u ts id e  o f  u rb a n  areas.

Mi* 23 U .S .C . 131 p ro v id e s  th a t  s igns 
r.ot p e rm it te d  u n d e r  j 750.704 o f  tills  
r e g u la t io n  m u s t  be rem o ved  by  th e  S ta te .

§ 750.705 KITcclive Control.
In  o rd e r  to  p ro v id e  e ffe c t iv e  co n tr o l  o f  

o u td o o r  a d ve rtis in g , th e  S ta te  m u s t:
(a )  P ro h ib i t  th e  e re c t io n  o f  n ew  s ig ns 

o th e r  th a n  th o se  w h ich  fa ll r  ,der j 7 5 0 -
34fa )  ( t )  th r o u g h  1 0 ) ;

(b )  A ssu re  th a t  s igns e re c te d  u n d e r  
g 750.704(a) (4 )  a n d  (5 ) co m p ly , a t  a 
m in im u m , w ith  size, lig h tin g , a n d  s p a c ­
in g  c r i te r ia  co n ta in e d  in  th e  a g re e m e n t 
b e tw een  th e  S e c r e ta r y  a n d  th e  S ta te ;

( c )  A ssu re  t h a t  s igns e re c te d  u n d e r  
S 1750.704(a) i l )  co m p ly  w ith  th e  n a ­
t io n a l s ta n d a rd s  co n ta in e d  in  S u b p a r t  B , 
P a r t  750, C h a p te r  I, 23 C F R ;

(d> R e m o v e  illega l s igns e x p e d it i­
o u s ly ;

le )  R e m o v e  n o n c o n fo r m in g  s ig ns  w ith  
ju s t  c o m p e n s a t io n  w ith in  the  l im e  period  
se t by  23 U .S .C .  131 (Su .'ip a rt D . P a r t  
750, C h a p te r  I, 23 C F R , .  sets fo r t l i  p o li­
c ie s  f o r  th e  a cq u is it io n  a nd  co m p e n s a ­
tio n  fo r  s u ch  s i g n s ) ;

i f )  A ssu re  th a t  s ig ns  e re c te d  u n d e r  
ii 750.704ia ) iC )  co m p ly  w ith  S 750.710, 
L a n d m a r k  S ig n s , if  la n d m a rk  signs are  
a llow ed ;

ig )  E s ta b l is h  c r i te r ia  fo r  d e te rm in in g  
w h ic h  s igns h a ve  been  e re c te d  w ith  th e  
p u rp o se  o f  th e ir  m essage being  re a d  f ro m  
(lie  m a in - tra v e le d  w ay o f a n  In te rs ta te  
o r  p r im a r y  h ig h w a y , e x ce p t  w h e re  S ta te  
law  m a k e s  s u c h  c r i te r ia  u n n e ce ssa ry . 
W h e re  a  s ign  is e re c te d  w ith  th e  pu rp ose  
o f its  m essage being  rea d  fro m  tw o c r  
m o re  h ig h w a y s, o n e  o r  m o re  o f  w h ic h  is a 
co n tro l le d  h ig hw a y , tiie  m o re  s tr in g e n t  
o f  a p p lica b le  co n tro l r e q u ire m e n ts  w ill 
a p p ly ;

H i) D e v e lo p  law s, reg u la tio n s , and  
p ro ce d u re s  to  a c co m p lis h  th e  re q u ire ­
m e n ts  o f  th is  su b p u rc ;

i) E s ta b l is h  e n fo r ce m e n t  p ro ce d u re s  
s u f f ic ie n t  to  d is co v e r  illega lly  e re c te d  c r  
m a in ta in e d  s ig ns  sh o r t ly  a f te r  s u c h  o c ­
cu r r e n c e  a nd  ca u se  th e ir  p ro m p t  re ­
m o va l; a nd

i j i  S u b m it  reg u la tio n s  a nd  e n fo r c e ­
m e n t  p ro ce d u re s  to  F H W A  fo r  a p p rova l.

(j 750.706 Sign (auitrnl in Zoned and 
I n/oned taminifrciiil and Industrial 
Areas,

T h e  fo llo w in g  re q u ire m e n ts  a p p ly  to  
s ig ns  lo ca te d  in  zo ned  a n d  u n zo n ed  c o m ­
m e rc ia l a nd  in d u s tr ia l a reas w ith in  660 
fe e t u f  tire  n e a re s t edge o f  th e  r ig h t - o f -  
w ay  a d ja c e n t  io  m e  In te rs ta te  a n d  F c d -  
e ra l-a id  p r im a ry  h ighw ays.

i a ) T i i e  S ta te  by la w  o r  re g u la tio n  
sha ll, In  c o n fo r m ity  w ith  its a g re e m e n t 
w ith  tiie  S e c r e ta ry ,  se t c r i te r ia  fo r  size, 
lig h tin g , a n d  sp a c in g  o f o u td o o r  a d v e r ­
t is in g  s ig n s  lo ca te d  in  co m m e r c ia l  o r  
in d u s tr ia l zoned  o r  u nzo ned  areas, d e ­
fined  in  th e  a g reem en t, a d ja c e n t  to I n ­
te rs ta te  a n d  F e d e ra l-a id  p r im a ry  h ig h ­
w ays. I f  th e  a g re e m e n t be tw een  li ie  S e c ­
re ta ry  a n d  the  S tn te  in clu d e s  a g ra n d ­
fa th e r  c lau se , th e  cr i te r ia  fo r  siz.e. l ig h t ­
ing, a n d  s p a c in g  w ill g o ve rn  o n ly  tiiose 
s ig n s  e re c te d  su b seq u en t to  H ie d a te  sp e c ­
ified  in  th e  a g reem en t. T h e  S ta te s  m ay  
a d o p t  m o re  r e s tr ic t iv e  c r i te r ia  th a n  are 
p re s e n t ly  co n ta in e d  in  a g reem en ts  w ith  
H ie S e c r e ta ry .
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128 Hi NOTICES

(l i )  A g re e m e n t c r i te r ia  w h ic h  p e rm it  
m u ltip le  s ig n  s t r u c tu r e s  to  h e  co n s id e re d  
as o n e  sir, 11 fo r  s p a c in g  p u rp o se s  m u s t  
lim it  m u ltip le  s ig n  s t r u c tu r e s  to  signs 
w h ich  a re  p h y s ica lly  co n t ig u o u s , o r c o n ­
n e cte d  by th e  sa m e  s t r u c tu r e  o r  cro s s -  
b rn c ln g , fir lo ca te d  n o t  m o re  t lin n  15 fe e t  
a p a r t at. th e ir  n e a re s t  p o in t  in  th e  ca se  
o f b a ck - to -b a ck  o r  "V "  ty p e  signs.

i d  W h e re  Iho  agreem ent, n m l S ta te  
law p e rm its  c o n t r o l  by lo ca l z o n in g  a u ­
tho ritie s , th e re  co n tro ls  m a y  g o v e rn  in 
lieu o f  th e  size, l i d d in g ,  a n d  sp n e in g  
co n tro ls  se t f o r t h  in  th e  a g re e m e n t, s u b ­
je c t  to  th e  fo llo w in g :

d i  ' t h e  lo ca l z o n in g  a u th o r ity 's  c o n ­
tro ls  m u s t  in c lu d e  H ie re g u la tio n  o f  size, 
of lig h tin g , a n d  o f  s p a r in g  o f o u td o o r  a d ­
v e r tis in g  signs, in  a ll c o m m e r c ia l  a n d  In ­
d u s tr ia l zones.

'21 T h e  re g u la tio n s  e s ta b lish e d  b y  
lo ca l z o n in g  a u th o r i ty  m ay  be. e ith e r  
m ore  r e s tr ic t iv e  o r  less r e s tr i c t iv e  th a n  
I ho c r i te r ia  co n ta in e d  in  th e  a g reem en t, 
un less S la te  law  o r  re g u la tio n s  req u ire  
e q u iva le n t o r  m o re  r e s tr i c t iv e  lo ca l c o n -  
I rols.

• 3) T f th e  zo n in g  a u th o r i ty  h a s  been  
de lega ted  e x tra te r r ito r ia l ju r is d ic t io n  
u n d r r  S la te  law , a nd  e x e rc ise s  c o n t r o l  o f 
o u td o o r  a d v e r tis in g  in  c o m m e r c ia l  a nd  
in d u s tr ia l zo nes  w ith in  th is  e x t r a te r r i­
to ria l ju r is d ic t io n , c o n t r o l  by tlie  zo n in g  
a u th o r ity  m ay  be a c ce p te d  h i lieu  o f 
a a r ce in r i it  co n tro ls  in  s u c h  areas.

i l l  l lw  S ta le  sh a ll n o t i fy  I lie F H W A  
h i v .r ilin g  o f  th o se  z o n in g  ju r is d ic t io n s  
•• h e re in  lo r d  r m il io l  app lies. It, w ill not. 
!•» n w s ' n i y  to  fu rn is h  a co p y  o f  Hie 
m id n g  o rd in a n ce . T h e  S ta t e  s h a ll p c r i-  
i. iiirs llv  a ssu re  itse lf lh a t H ie size, l ig h t ­
ing . am i sp a cin g  co n t r o l  p io v is io n s  o f 
ro ilin g  o rd in a n ce s  a c ce p te d  u n d e r  lid s
• ■•cili'ii a>e a c tu a lly  tir ing  e n fo r ce d  b y  Ihe  
!i»rd a u th o r it ie s .

15» n o th in g  co ii ln in e d  h e re in  sh a ll re ­
lievo H ie S ta te  o f  ih e  re sp o n s ib ility  o f 
lim it in g  s ig ns  w ith in  c o n tro l le d  a rea s  lo 
co m m e rc ia l  am i in d u s tr ia l zones.

!• 75(1.7117 N on riiiifo rn iiiig  S ien s.

• a i G eneral. T h e  p ro v is io n s  o f  5 750.- 
707 ap p ly  to  n o n c o n fo r m in g  s ig n s  w h ich  
r n i T  bn lo n to v ed  u n d e r  R ta te  law s and  
reg u la tio n s  Im p le m e n tin g  23 U .S .C . 131. 
M u -e  p rev is io n s  a lso  a p p ly  to  n n n c o n -  
,h o m in g  s ig ns  located in  c o m m e r c ia l  a nd  
in d u s tr ia l areas w ith in  0 0 0  fe e t o f  liie
• ..i „-f, pdge o f  th e  r ig h t -o f -w a y  w h ic h
   u n d e r  H ie s o - ca lle d  g r a n d fa th c i
i T u i 'g  c o n 'a in cd  in R ln tn -F n d o ra l a g re e -  
" • u ls .  I h e re  p ro v is io n s  d o  n o t a p p ly  to 
■ g d ig  iiiipg  : ir.os reg a rd less  o f  w h e n  or

h o •> lliey mo creeled.
■ in  '.'iiiirtw lnnninrj S inus. A  n o n r o n -  

f i 'in i'P g  ; g'li ii " icit w h ic h  ".as l.'.w- 
a llv  c t e c p 'd  but d oes  n o t  eomtil.v w ith  

H ie  p ro v is io n s  o f  R fn le  law  o r  .S la te  reg - 
M W linns ic is s rd  at n Inl'w  Mat" o r  la l c r  
I UI-. In e 'g n p ly  w ith  R ln lo  law  o r  B fa t c  
.'■"olatioos d ue  to  ch a n g e d  co n d it io n s , 
i iian g f d c f a l i l i o i i s  in c lu d e , fo r  ex a m p le , 

w la v .lo lly  in o x is le n c c  In eom in ero ia l 
v hji p a t  a la te r  d a le  b eron io  n o n -  

i •■uocK-ial. o r  s ig ns  la w fu lly  e re c te d  on  
•' • ■ •■"luiarv h ig h w a y  la te r c l . 'w ll lr d  as

• c l  G ra n d la tltc r  Clause. A t  th e  o p tio n  
o f  th e  S ta te ,  the  a g re e m e n t m a y  co n ta in  
a g ra n d fa th e r  c la u se  u n d e r  w h ic h  c r i ­
te ria  re la tiv e  to  r>izc, lig h tin g , n ud  s p a c ­
in g  o f  s ig n s  In  zo ned  a nd  u n zo n e d  c o m ­
m e rc ia l a n d  In d u s tr ia l a reas w ith in  (*60 
fee t o f Ih e  n e a re s t  edge o f  th e  r ig h t - o f -  
w ay a p p ly  o n ly  to  n ew  signs to  be e le c te d  
a f te r  the  d a te  sp e cifie d  in  th e  a g re e ­
m e n t. A n y  s ig n  la w fu lly  In e x is te n ce  h i 
a  c o m m e r c ia l  o r  in d u s t i ia l  a rea  o n  s u ch  
d a le  m a y  re m a in  even  th o u g h  it m a y  p o t 
co m p ly  w ith  th e  size, lig h tin g , o r  sp a r in g  
c r i te r ia . T h i s  c la u se  o n ly  a llow s a n  in ­
d iv id u a l s ig n  a t  Its  p a r t icu la r  lo ca t io n  fo r  
H ie d u ra t io n  o f  Its n o rm a l li fe  s u b je c t  
to  cu s to m a ry  m a in te n a n ce . P re e x is t in g  
M ens co ve re d  by a g ra n d fa th e r  c la u se , 
w h ich  do  n o t  c o m p ly  w ith  H ie  a g re e m e n t 
c r i te r ia  h a ve  th e  s ta tu s  o f  n o n c o n fo r m ­
in g  signs.

u| i M a in tenance  and  C n v liiu taner. I n  
o rd e r  to m a in ta in  a n d  e n n t in u e  a tv -n -  
rn n to rm in g  sign , th e  fo llo w in g  co n d it io n s  
a p p ly :

1 1 ' T h e  s ig n  m u s t h a v e  been  a c tu a lly  
in  e x is te n ce  a t  (h e  t im e  th e  a p p lica b le  
S ta in  law  op reg u la tio n s  b e ca m e  c fT r c ' lv p  
as d is t in g u ish e d  f r o m  a ro tH cn ip ln trd  i r e  
sin h  as a lease o r  a g rc" m e u t w ith  T ie  
p ro p e r ty  ow ner. T h e r e  a re  tw o e x ce p t io n s  
to  a c tu a l e x is te n ce  as fe llo w s :

■ii W h e re  a p e rm it o r  s im ila r  s p e c if ic  
S la te  g o v e rn m e n ta l a c t io n  w ns at.anted 
fo r  th e  c o n s t r u c t io n  n f a ri'w i ;•:i**r >o 
th e  e lfeo live  d a te  o f  Ih e  S la te  law  o r  i c e -  
u lai ion s a n d  th e  s ign  o w n er rifted  it! "■•>>d 
fa ith  a n d  ex p e nd ed  su m s ::i ’ ■•!!•”.•.(o 
I hot "op. T h i s  e x ce p tio n  dial! r, Il p p p lv  
in in s ta n ce s  w h e re  iurr.n m im h e is  o f p e r ­
m its  w ere  a p p lied  lo r  and  issued  (•> a 
s ip e le  '•'■■n ow ner, n b r io itd y  in zn tii u a - 
tlon  o i H ie passage o f  a S ta te  co n tro l law.

'ii*  W h e re  H ie  S la te  o u td o o r  • vlvcr- 
! t.-'inn (o i i l r o l  law  o r  Hi" r r ' i c r a l - R 'a i"  
agveem enl. p ro v id es  th a t M ans in  c o m ­
m e rc ia l a nd  in d u s tr ia l a reas  m a y  i.e 
e re c te d  w ith in  rix  u i '  in o iith s  a f te r  H ie  
c lT e c t iv e  d a te  o f  H ie law  o r  a g reem en t 
p ro v id ed  a lease  da ted  p i lo r  to  s u c h  o i> c -  
tivn  d a te  w as tiled  w ith  the  S 'a tn  n u d  
re co rd e d  w ith in  th ir ty  c i m  d a ys  fo llo w ­
ing  Shell e l f c c t iv e  da le .

13 ' T h e r e  m u s t  lie e x is tin g  p top o M y  
r ig h ts  in  Ih e  s ig n  a lfe c te d  by H i" S ta te  
la w  or reg u la lio n s . F o r  ex am p le , p a p er 
s igns na iled  to  t ie r s ,  a b a n d o n ed  >irns 
a n d  the  like  .mo p o t  p r o t f r t r d ,

1 1 > D ie  s ig n  m a r  be  ■ 'id , u -as.o  ..j- 
o th e rw ise  t ia i r l e r r e d  w ith o u t a ife cH p g  
its  r-latus. bu t its  lo ca t io n  maw not i o  
ch a n g e d . A u o n ro n lo rm in g  s ign  r c m o ie d  
as ,-r ios\i|t o f  ;i r ig h t-o f -w a v  •akine r 
fo r  n n v  o th e r  rea son  m a v  he re lo ca te d  to  
a c o n fo r m in g  area  b u t  c a n n o t  i e  !•'- 
■ ■■• t a t 'I is I i**d a t a  new  lo ca t io n  ;-s ,7 mg'.- 
co llh 'l  liiim r use.

1 1 1  t h e  s ig n  m u s t  h ti ie  been  b v . fu l  
>>u U'g c i l c c t i v e  d a le  o f  th e  R ta te  !.•••• r 
ii—'u i.a ilous. a nd  m u s t  c i i t i u u c  1 n 
la w lu lly  in a itd a lu e d .

1 * 1 T im  s ign  m ust, le m a in  ru b s ' : i r -  
tia.llv H ie sa m e  as It v. as 011 t tie in fect H e  
il t i tc  o f th e  s t a l e  la w  n r  regu la tion s, P c a -  
.••onable re p a ir  a n d  iP 'T n ie u n tu  g ot t' g 
. ic.n. in c lu d lp g  a c h a p r e  <•! .’ d y e r 'F in e  
m e.s-aec. is n o t a c h a n c e  w h ich  ." t i l l

te rm in a te  n o n c o n fo r m in g  l ig h ts . E a c h  
S ta te  sh a ll d e ve lo p  Its ow n  c r i te r ia  lo  d e ­
te rm in e  w h en  cu s to m a r y  m a in te n a n ce  
cea se s  a n d  a .substantia l c h a n g e  h as  e c -  
c u r r r  1 w h ic h  w o u ld  te rm in a te  n o n ca n -  
f c r m i n c  righ ts.

n ji t h e  r ie n  m a y  c o n t in u e  as long  as 
It is r.ot d e s tro yed , a b a n d o n ed , o r  d is­
co n t in u e d .  I f  p e rm it te d  b y  R ta te  law  a nd  
l e c i r c t c d  in  k ind , e x ce p t io n  m a y  be m ad e  
fo r  s ig n s  d e s tro y e d  d u e  to  v a n d a lism  a nd  
o th e r  c r im in a l  o r  t o r l lu m  nets.

M> E a c h  R ta te  r lia il d e ve lo p  cr i te r ia  to  
d e fin e  d e s tru c t io n ,  a b a n d o n m e n t  and  
d is c o n t in u a n ce .  T h e s e  c i i t c r ia  m a y  p r c -  
v ld o  H in t  a s ign  w h ic h  fo r  a d esig n a ted  
p e r io d  ot t itn c  h a s  o b so le te  a d v e rtis in g  
m a t te r  o r  Is w i th o u t  a d v e r tis in g  m a tr c r  
o r  is i'i p eed  o f  su b s ta n t ia l re p a ir  m a v  
e " is t i tu io  iih a n d o iu n cn t  o r  o h r n u th iu -  
a n ce . S im ila r ly ,  a  s ig n  d n m a n ed in  excess 
o j n '■evain p o t e c n ln n c n f  its  r e p la ce m e n t 
co s t  m ay  lie co iis id o r rd  d es tro y ed .

■ il> W h e r e  n il ex ist ilia n o n c o n fo r m in g  
?i":i r ca s c s  I11 d isp la y  a d v e r tis in g  m a tte r , 
z reasonable, p eriod  o f  t im e  to  rep la ce  
a d v e r t is in g  c o n t e n t  m u s t  bo e sta b lished  
hv  c a d i  S ta le .  W h e re  now  c o i i t r i i t  is r.ot 
p ip  011 a ' r u 'd tu e  w ith in  H ie e sta b lished  
p e rio d , ‘.h e  t r c  o f  th e  s t r u c tu r e  as a n o n -  
■ m ifo r ’iiln g  o u td o o r  a d v e r t is in g  s ig n  ■ * 
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NOTICES 12817

tho  d e fin it io n  o f u n  u n z o n e d  co m m e r c ia l  
o r  Ind u s tr ia l a rea  In  Ih e  S ta te - F e d e r a l  
a g re e m e n t w ill a p p ly  w i th in  l l iu t  p o ­
l i t i ca l  su b d iv is ion  o r  a rea .

id )  A  zone In  w h ic h  lim ite d  c o m ­
m e r c ia l o r  Ind u s tr ia l a c t iv i t ie s  a re  p e r ­
m it te d  as an  In c id e n t  to  o th e r  p r im a ry  
la n d  uses is n o t co n s id e re d  to  be a c o m ­
m e r c ia l o r  Ind us tr ia l z o n e  fo r  o u td o o r  
a d v e r t is in g  co n tro l p u rp o se s .

§ 750.709 Oii-l’rupiTiy or On-Premise 
Advertising.

(a )  A  s ign  w h ich  co n s is ts  so le ly  o f  th e  
n a m e  o f th e  e s ta b lis h m e n t  o r  w h ic h  
Iden tifie s  th e  e s ta b lis h m e n t ’s p r in c ip a l 
o r  a cce sso ry  p ro d u c ts  o r  s e rv ice s  o ife red  
o n  the  p ro p e rty  is a n  011-p r o p e r ty  s ign .

ib )  W h e n  a s ig n  co n s is ts  p r in c ip a lly  
o f b ra n d  n a m e  or tra d e  n a m e  a d v e rtis in g  
a n d  th e  p ro d u c t  o r  s e r v ic e  a d v e r tise d  is 
o n ly  in c id e n ta l to  th e  p r in c ip a l  a c t iv ity ,  
o r  i f  it  b r in g s  ren ta l in c o m e  to  th e  p ro p ­
e r ty  ow ner, f t  sh a ll be  co n s id e re d  the  
b us iness  o f  xoov a d v e r t is in g  a n d  n o t  
a n  o n -p ro p e r ij  sign.

< o A  sa le  o r lease s ig n  w h ic h  a lso  a d ­
ve rtises  a n y  p ro d u c t  o r  s e r v ic e  n o t  c o n ­
d u c te d  u p o n  a nd  u n re la te d  to  the  b u s i­
ness o r  se llin g  o r  lea sing  th e  la n d  o n  
w h ich  the  s ign  is lo ca te d  is  n o t a n  o n -  
p ro p c r ty  sign.

u i )  S ig n s  nre  e x e m p t f r o m  co n tro l u n ­
d e r  23 U .S .C . 131 if  th e y  so le ly  a d v e r ­
tise th e  sa le  o r  lease o f  p r o p e r ty  on  w h ic h  
th e y  a r c  lo ca te d  o r  u d v e r t is e  a c t iv it ie s  
c o n d u c te d  o n  the  p ro p e r ty  o n  w h ich  th e y  
a re  lo ca te d . T h e s e  s ig ns  a re  s u b je c t  to  
re g u la tio n  (S u b p a r t  A. P a r t  750, C h a p ­
te r  I. 23 C F R )  iu  those  S la t e s  w h ic h  h a v e  
e x e cu te d  a  bonus a g re e m e n t, 23 U .S .C .  
181 ( j  i. S ta te  laws o r  r e g u la t io n s  ahu ll 
co n ta in  c r i te r ia  fo r  d e te rm in in g  e x e m p ­
tions. T h e s e  c r ite r ia  m ay  in c lu d e :

(1 ) A  p ro p e r ty  te s t fo r  d e te rm in in g  
w h e th e r  a  s ig n  is lo ca te d  on  th e  s a m e  
p ro p e r ly  as th e  a c t iv ity  o r  p ro p e rty  a d ­
ve r tise d ; a nd

12) A  p u rp o se  test fo r  d e te rm in in g  
w h e th e r  a s ig n  h a s  as its sole p u rp ose  th e  
Id e n t if ic a t io n  o f  th e  a c t iv ity  lo ca te d  o n  
the  p ro p e r ty  o r  Its p ro d u c ts  o r se rv ice s , 
o r  th e  sa le  o r  lease o f  th e  p ro p e rty  o n  
w h ic h  th e  sig n  Is lo ca ted .

(3 ) T h e  c r i te r ia  m u s t  b e ,s u ff ic ie n t ly  
sp e c if ic  to  cu r b  a tte m p ts  to  im p ro p e r ly  
q u a lify  o u td o o r  a d v e rtis in g  ns “o n -p r o p ­
e r ty ” s ig ns, s u ch  as signs on  n a rro w  s tr ip s  
o f  la n d  co n t ig u o u s  *• the  a dve rtise d  a c ­
t iv ity  w h e n  th e  p u : . -.s c  is c lea r ly  to c i r ­
c u m v e n t  23 U .S .C . 131.

§ 750.710 I.uiidimirk Signs.
ia i  23 U .S .C . 1 3 1 (c ) p e rm its  th e  e x is t­

e n ce  n f  s ig n s  la w fu lly  in  ex is ten ce  o n  
O c to b e r  22, 1965, d e te rm in e d  by th e  
S ta te , s u b je c t  to  th e  ap p rova l o f li ie  S e c ­
re ta ry , to  be la n d m a rk  signs, in c lu d in g  
s ig n s  on  fa rm  s tr u c tu r e s  o r n a tu ra l s u r ­
fa ce s . o. h is to r i c  o r  a r t is t ic  s ig n ifica n ce , 
tiie  p re s e rva tio n  o f w h ich  is co n s is te n t  
w ith  th e  p u rp o se  o f  23 U .S .C . 131.

ib ) S ta te s  e le c t in g  to  p e rm it la n d ­
m a rk  s ig n s  u n d e r  23 U .S .C . 131 (c) sh a .l 
s u b m it  a  o n e - t im e  lis t io  the F e d e ra l 
H ig h w a y  A d m in is tra t io n  fo r  approva l. 
'The  list- sh o u ld  id e n t ify  ea ch  s ig n  as 
being  in  th e  o r ig in a l 1DGG in ven to ry . In  
tiie  e v e n t  a  s ig n  w as o m itte d  in  the  190(3 
in v e n to ry , th e  S ta te  m ay  su b m it o th e r  
e v id e n ce  to  s u p p o r t  a d e te rm in a tio n  th a t  
th e  s ig n  w as m  e x is te n ce  on  O c to b e r  82, 
1965.

<c) R e a s o n a b le  m a in te n a n ce , repa ir, 
a n d  re s to ra t io n  o f  a  la n d m a rk  s ign  is 
p e rm itte d . S u b s ta n t ia l ch a n g e  in  size,

lig h tin g , o r  m essage  c o n t e n t  w ill te r ­
m in a te  its  e x e m p t s ta tu s .

§ 750.71 I Slriirlurr.H W h ic h  liuvti Never 
l l i . - | i l i i ) !  il Advertising Material.

S t r u c tu r e s ,  In c lu d in g  poles, w h ic h  h a v e  
n e v e r  d isp la y ed  a d v e r tis in g  o r  in fo r m a ­
tive  c o n t e n t  a re  s u b je c t  to  c o n t r o l  o r  
re m o v a l w h e n  a d v e r t is in g  c o n t e n t  v is ib le  
fro m  th e  in a in - t  ra ve led  w ay  is a dd ed  o r  
affixed. W h e n  tills  is  done , a n  “o u td o o r  
a d v e r tis in g  s ig n ” lias th e n  b een  e re c te d  
w h ic h  m u s t  c o m p ly  w ith  th e  S ta te  la w  
in  e i f c c t  o n  lh a t  da te .

§ 750.712 Reclassification o f .Signs.
A n y  s ig n  la w fu lly  e re c te d  a f te r  th e  e f ­

fe c t iv e  d a te  o f  a S la t e  o u td o o r  a d v e r ­
tis in g  co n tro l la w  w h ic h  is re c la ss ifie d  
f r o m  le g n l- c o n fo r m ln g  to  n o n c o n fo r m ­
ing  a n d  s u b je c t  to  r e m o v a l u n d e r  rev ised  
S la te  s ta tu te s  o r  re g u la tio n s  a n d  p o licy  
p u r s u a n t  to  th is  re g u la t io n  is e lig ib le  fo r  
F e d e ra l p a r t ic ip a t io n  in  ju s t  co m p e n s a ­
t io n  p a y m e n ts  a n d  o th e r  e lig ib le  co sts .

§ 750.713 I Inn ui Provisions.
23 U .S .C .  1311j )  s p e c if ic a l ly  p ro v id es  

th a t  a n y  S ta te  w h ic h  h a d  e n te re d  in to  a 
b on us a g re e m e n t  b e fo re  J u n e  30. 1965, 
w ill be e n t it le d  to  r e m a in  e lig ib le  to  re ­
ce iv e  b o n u s  p a y m e n ts  p ro v id e d  it  c o n ­
t in u e s  to  c a r r y  o u t  its  b o n u s  a g re e m e n t. 
B o n u s  S ta te s  a re  n o t  e x e m p t  tro in  th e  
o th e r  p ro v is io n s  o f  23 U .S .C . 131. I f  a 
S la te  e le c ts  to c o m p ly  w ith  b o th  p r o ­
g ra m s, i t  m u s t  e x te n d  co n t r o ls  to  th e  
P r im a r y  S y s te m , a m i c o n t in u e  to  c a r r y  
o u t  its b onus a g re e m e n t a lo n g  the  i n ­
te rs ta te  S i s i e m  e x ce p t  w h e re  z:J u s . C .  
131, as a m e n d ed , im p oses  m o re  s t r in g e n t  
re q u ire m e n ts .
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LEGISLATIVE AFFAIRS AGENCY
M E M O  R A N D U M  February 8, 1988

SUBJECT: Outdoor political advertising
(Work Order No. 5-0633)

TO: Representative Steve Frank

FROM: Richard A. Bradley
Legislative Counsel \yl

Rick Solie has requested a sectional analysis of the above 
described bill.

j As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative 

, interpretation of the bill and the bill itself is the best
i statement of its contents. If you would like an interpre-
i tation of the bill as it may apply to a particular set of

circumstances, please advise.

Section 1 amends AS 15.25.030(b). It provides that at the 
same time that a candidate for the elective political office 
files a declaration of candidacy, the candidate will file a 
statement prepared by the Department of Transportation and 
Public Facilities that the candidate is familiar with the 
provisions of law regulating "outdoor political 
a dvertising."

Section 2 o f  the bill adds a new Sec. 19.25.115. Sec. 19.- 
25.115 (a) provides that a candidate or group may place 
advertising on private property so long as the private 
property is not wit h i n  the zone where advertising is 
prohibited under AS 19.25. 105(a): "within 660 feet of the 
nearest e d g e  of the right- of-way and visible from the 
main-traveled way of the interstate, primary, or secondary 
highways i n  this state".

Section 19 . 25.11 5 (b) directs the Department of Traixsporta- 
tion and Public Facilities to remove summarily posters or 
signs erected in violation of AS 19.25.105(a) and bill the
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candidate or group named on the poster or sign for its 
actual costs from the removal.

Section 3 amends AS 19.25.130, PENALTY FOR VIOLATION. The 
amendment leaves the existing penalty ($50 to $1,000) in 
place for existing violations of the section covered. It 
signals that there is a different penalty for a violation of 
Sec. 19.25.115.

Section 4 establishes a n e w  Sec. 19.25.130(b). The section 
adds a n e w  penalty of $250 to $1,000 for a violation of the 
new section on political advertising, Sec. 19.25.115.

Section 5 of the bill amends AS 19.25. 150 to carve out from 
the application of this section the political advertising; 
the political advertising is covered under Sec. 19.25 115 
added at bill sec. 2.

Section 6 of the bill amends AS 19.25.160(1 ). The existing 
law section defines "outdoor advertising." The amendment to 
the definition excludes political advertising.

The bill contains no effective date clause. It is, 
therefore, effective 90 days after enactment. Art. II, 
sec. 18, Ala s k a  Constitution.

RABjbb
wkb2/058



S T A T E  O F  A L A S K A  BILL VERSION: House Bill No. 448
1988 L E G I S L A T I V E  SESSION PUBLISH DATE:

R E Q U E S T :  F I S C A L  N O T E

Revision Date: Agency Affected: DOT&PF
Title: Act relating to outdoor advertising BRU: Engineering and Operations

Standards
Spcnson Frank, Miller, Boyer, Davis, Sund, and Brown Components:
Requestor GftTO

OPERATING FY 88 FY 89 FY 90 FY91 FY 92 FY 93

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRA CTURAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FU N D IN G : (th o u s a n d s  o f  d o l la r s )

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

P O S IT IO N S :
FULL-TIME 0 0 0 5 6 0
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TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Sec. 2. (b) of this bill should reduce general fund expenditures.

d OperationsStandards
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HOUSE COMMITTEE REPORT
(7)

Date referred: 2/10/88 FURTHER REFERRALS: Judiciary
Finance

DATE:
March 9, 1988

The Transportation Committee has considered HB 448

"An Act relating to outdoor political advertising."

RECOMMENDS:

[ X ] replace with C S  H R  4*4g>

[ ] attached amendment(s)

] do pass 

] do not pass 

\  ] no recommendation

] individual recommendations 

] additional referral to the ____

[ ] the same title

[ )< ] a new title

Committee

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscc’ 'mpact

[ X ]  zero fiscal ijnte

[ ] zero with analysis

SIGNING DO PASS:

UCJb l o w

[ ] same as previous fiscal note

published _______________________

[ ] ss.me as previous zero fiscal

note published

S] COMMENDATIONS**

VMSc .

tc O C \ X O i - - - V ^ O ^ D Q _

Chairman's signature
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Copies of minutes listed below were originally included 
in this file. The minutes are available on the STAIRS 
database CMPR. In order to save space copies of minutes 
have not been left in the files.

Mary Van Nimwegen



A l a s k a  S t a t e  L e g i s l a t u r e

Representative Mike Davis District 19
P.O. Box v 
Juneau. A la ska  99811 
(907 ) 456-4930/4941 Fairbanks, A la ska  99708 

(907 ) 456-8161

In te rim  O ffice : 
P .O . Box 81435

MEMORANDUM

TO House Resources Committee

FROM: Rep. Mike Davis

RE: ‘ Strict liability for hazardous substance releases 

DATE: February 24, 1988

Attached is a bill which would strengthen the Alaska statutes 
in regard to liablility and more clearly define the 
responsibility for hazardous substance releases.

Many times the state and local communities are paying the cost 
of clean-up of hazardous substance releases. This is because 
the state statutes presently in effect do not clearly attach 
liability to anyone except the person who owns or operates the 
facility at the time of the release. If the release occurs 
after the site is abandoned or a contractor improperly handles 
or disposes the waste, the original owner or producer may 
escape responsibility.

The intent of this bill is to more directly tie the 
responsible parties ie: the owner, operator, transporter, or 
disposer of waste to the release and encourage proper disposal 
of waste.

The bill is modeled after the Federal Comprehensive 
Environmental Response Compensation and Liability Act 
(CERCLA) which is the law that created the federal superfund 
in 1980. This will provide the same laws used in Federal 
Court to be used in State courts.



DEPT. OF ENVIRONMENTAL CONSERVATION

STEVE COWPER, GOVERNOR

POSITION PAPER 
H B 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

Effect of the bill

The bill would make the state's requirements for liability for 
hazardous substance spills explicit. The current statute refers 
to a "person owning or having control over a hazardous substance 
which enters in or upon the waters, surface or subsurface lands 
of the state . . . "  The bill would explicitly expand the 
coverage of this liability provision to include other parties 
that have responsibility for hazardous substances, including 
those who generate them, those who have control over the site 
where they are spilled or disposed of, and those who transport 
them in cases where the transporters select the destination.
These parties are currently liable under the common law, but the 
proposed statute would clarify this liability and reduce the need 
for litigation.

Department position

The Department supports the bill. We believe that this 
clarification is appropriate and would be helpful. This will 
would assist us ?n carrying out the mandates of HB 470, passed 
two years ago to establish the Oil and Hazardous Substance 
Release Response Fund. The bill provides a proper scope of 
liability. The bill would affect generators and transporters who 
allow their wastes to be taken to improper or marginal operators 
who do not provide for proper disposal.

Fiscal effect

The Department has provided a zero fiscal note on this bill.
Over time, this bill could reduce litigation costs and 
probability of recovery of cleanup and related costs.

Dennis D. Kelso, Commissioner



NOTES ON CONCERNS VOICED ABOUT HB 346

All this bill does is to authorize the Board of Fisheries to grant 
fishing areas for children/elderly if proposals are brought forth. The 
bill does not actually establish the areas.

There is an interest in this in Unalakleet for elderly people, primarily 
from people who have participated in the subsistence fishery. There has 
also been an interest in Southcentral in doing one for children.

ADAMS: Wants to authorize the boards to grant these areas in order to 
address concerns from elderly people in his district.

DAVIDSON: Thought there had been discussion about handicapped. (It was
not clear whether he was actually trying to include this)>

Martha from Adams office: Probably wouldn't be a problem, but might
want to define handicap.

SPRINGER: Disagreed to including handicap.

SUND: Need more legislative findings on why age 60 and age 12.
Indicated he wanted to talk with AAG Larri Spengler on this.

[Staff had consulted with AAG about the letter of intent prior to 
the committee meeting but this did not come up in the committee]

NAVARRE: Indicated that kids he knows are not inexperienced and would
love the additional fishing time, but don't need separate 
area.
Was not clear whether he would actually oppose giving board 
authority to set aside these areas.

Martha from Adams office: Explained that Age 60 comes from other Fish
and Game Statutes, and the AAG had recommended that this age be 
used for consistency.

SPRINGER: Explained on record the general thinking about why age 60, why 
a retirement age, and spoke in strong support of this concept.

HERRMANN: Indicated that the bill would be held to address these 
concerns and get more legislative findings.

[Note: Staff from Rep. Herrmann's, and Rep. Adams office spoke with 
Larri Spengler, Assistant Attorney General on the letter of intent prior 
to the committee hearing. She noted that these age cut-offs are similar t 
age cut-offs such as driving age, drinking age, and voting age. There 
is a history that supports the legality of these age cut-offs.
Accordingly, the purpose of the letter of intent is to help explain what 
it is about people over age 60, (and children under age 12), that 
distinguishes them from other individuals, and why this should allow 
them to have separate fishing areas. Ms. Spengler indicated that the 
letter of intent was sufficient.]
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J U L Y  1987

A L A B A M A

C o n t r i b u t o r y  no c h a n g e s  

A L A S K A

1986 - a n y  d e f e n d a n t  less t h a n  50  % a t f a u l t  c a n n o t  be
l i a b l e  f o r  m o r e  t h a n  two t i me s the  p e r c e n t a g e  o f  f a u l t .

{/ A R I Z O N A
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2. h a z a r d o u s  w a s t e  t

A R K A N S A S  

No  c h a n g e s  

C A L I F O R N I A

1986 -  A b o l i s h e d  f o r  n o n - e c o n o m i c  d a m a g e s  (Prop. 51). 

C O L O R A D O

1986 - T o t a l  a b o l i t i o n

1987 - E x c e p t  i n c a s e s  in w h i c h  th e d e f e n d a n t s :

1. a c t e d  in c o n c e r t

2. c o n s p i r e d  to c o m m i t  a w r o n g f u l  act.

C O N N E C T I C U T

1986 - T o t a l  a b o l i t i o n  e x c e p t  w h e r e  the d e f e n d a n t s
j u d g m e n t  is u n c o l l e c t a b l e .

1987 - E x c e p t  f o r  e c o n o m i c  d a m a g e s .

D E L A W A R E

N o c h a n g e s

h e l d  j o i n t l y
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J O I N T  A N D  S E V E R A L  L I A B I L I T Y

A B O L I T I O N  O R  M O D I F I C A T I O N  
A S  O F

J U L Y  1987

A L A B A M A

C o n t r i b u t o r y  n o  c h a n g e s  

A L A S K A

198 6 - a n y  d e f e n d a n t  l e s s  t h a n  5 0  %  a t  f a u l t  c a n n o t  be h e l d  j o i n t l y  
l i a b l e  f o r  m o r e  t h a n  two t i m e s  t h e  p e r c e n t a g e  of  fa ult .

{/ A R I Z O N A

19 87  - A b o l i s h e d  e x c e p t  for:

1. i n t e n t i o n a l  torts
2. h a z a r d o u s  w a s t e  ,

A R K A N S A S  

N o  c h a n g e s  

C A L I F O R N I A

198 6 - A b o l i s h e d  f o r  n o n - e c o n o m i c  d a m a g e s  (Prop. 51).

C O L O R A D O

1986 - T o t a l  a b o l i t i o n

1987 - E x c e p t  in c a s e s  in w h i c h  t h e  d e f e n d a n t s :

1. a c t e d  in c o n c e r t
2. c o n s p i r e d  to c o m m i t  a w r o n g f u l  act.

C O N N E C T I C U T

1986  - T o t a l  a b o l i t i o n  e x c e p t  w h e r e  th e d e f e n d a n t s  s h a r e  o f
j u d g m e n t  is u n c o l l e c t a b l e .
1 98 7 - E x c e p t  f o r  e c o n o m i c  d a m a g e s .

D E L A W A R E

No  c h a n g e s



C o n t r i b u t o r y  no c h a n g e s  

N O R T H  D A K O T A

1987 - A b o l i s h e d  e x c e p t  for:

1. i n t e n t i o n a l  torts

2. c a s e s  in w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t

O H I O

1 9 8 0  - T o t a l  a b o l i t i o n  (Ohio Reu C o d e )

O K L A H O M A

1978 an d 1981 - C a s e  l a w  w h i c h  l i m i t s  the r u l e  to c a s e s  w h e r e
d a m a g e s  c a n n o t  be a p p o r t i o n e d  or w h e n  p l a i n t i f f  is no t at fa ul t.

s/' O R E G O N

1987  - L i m i t s  th e  d o c t r i n e  to d e f e n d a n t s  w h o  a re  15 p e r c e n t  o r  m o r e  
r e s p o n s i b l e .  T h e  d o c t r i n e  a p p l i e s  in  f u l l  in p o l l u t i o n ,  h a z a r d o u s  
w a s t e  an d r a d i o a c t i v e  w a s t e  cases.

P E N N S Y L V A N I A

N o  c h a n g e s  

R H O D E  I S L A N D  

N o  c h a n g e s  

S O U T H  C A R O L I N A  

C o n t r i b u t o r y  no c h a n g e s  

S O U T H  D A K O T A

198 7 - L i m i t e d  j o i n t  f o r  t h o s e w h o  a r e  50 %  or  le ss  r e s p o n s i b l e  f o r  
a w r o n g f u l  a c t i o n .  D e f e n d a n t s  p a y  no m o r e  tha n t w i c e  t h e i r  
p e r c e n t a g e  of  fa u l t .

T E N N E S S E E

C o n t r i b u t o r y  - N o  c h a n g e s

~ NORTH CAROLINA



N o  c h a n g e s  

v/ N E V A D A

1987 - A b o l i s h e d  e x c e p t  for:

1. p r o d u c t  l i a b i l i t y  ca s e s
2. t o x i c  w a s t e s

3. i n t e n t i o n a l  torts

4-. c a s e s  in  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t  

N E W  H A M P S H I R E

1981 - A b o l i s h e d  t h e  d o c t r i n e  in f a v o r  o f  s e v e r a l  l i a b i l i t y .  N. H .  
Rev St at .  Ann. Sec . 5 0 7 . 7-a.

N E W  J E R S E Y

N o  c h a ng es .

N E W  M E X I C O

1981 - A b o l i s h e d  by c a s e  law. A b o l i t i o n  w i t h  e x c e p t i o n s .

1987 - A b o l i s h e d  e x c e p t  for:

1. i n t e n t i o n a l  to r ts

2. s i t u a t i o n s  no t f o u n d  in the m a i n  t e x t  o f  t h e  l e g i s l a t i o n  
an d " h a v i n g  s o u n d  b a s i s  in p u b l i c  p o l i c y "

3. a m o n g  d e f e n d a n t s  w h o  h a u e  a r e l a t i o n s h i p  i m p o s i n g  
v i c a r i o u s  l i a b i l i t y

4. d e f e n d a n t s  h e l d  s t r i c t l y  l i a b l e  f o r  the m a n u f a c t u r e  a n d  
s a l e  o f  a d e f e c t i v e  p r o d u c t

/  NEW YORK

1986 - A b o l i s h e d  in n o n - e c o n o m i c  d a m a g e s  c a s e s  e x c e p t  For-

1. a d e f e n d a n t  w h o  is m o r e  th an  50 % at  f a u l t
2. a d m i n i s t r a t i v e  h e a r i n g s

3. in w o r k e r s '  c o m p e n s a t i o n  ca s e s  w h i c h  i m p l e a d  t h i r d  p a r t i e s
4. i n t e n t i o n a l  torts
5. t o x i c  t o r t s

6. p r o d u c t  l i a b i l i t y  ca ses  w h e r e  th e r e s p o n s i b i l i t y  c a n n o t  
be j o i n e d  to t h e  a c t i o n

7. c o n s t r u c t i o n  case s
8. c o n t r a c t  c a s e s
9. m o t o r  v e h i c l e  cases

NEBRASKA



Alaska Environmental Lobby, Inc.
• •    907-S86-234S

HB 459: Strict L i a b i l i t y  for Haz a r d ou s  S u b s t a n c e  R e l e a s e

The problems and risks a s s o c i a t e d  w i t h  haz a rd o u s  wastes in A l a s k a  h ave 

only g r a d u a l l y  begun to s u r f a c e  in recent years. Seri o u s h u m a n  h e a l t h  

effects, surface and ground w a t e r  c o n t a m i na t i o n ,  and air p o l l u t i o n  

p r o blems h a v e  resulted from i m p r o p e r  d i sp o s a l  or a b a n d o n m e n t  of 

h az a r d o u s substances. In m a n y  cases it is d i f f i c u l t  to a s s i g n  

liability.

The m ost recent de ve l o p m e n t  in A l a sk a ' s  l o n g - t e r m  s t r a t e g y  fo r h a z a r d o u s  

w aste was the int r o d uc t i o n  of l e g i s l a t i o n  by R e p r e s e n t a t i v e  M i k e  Davis 

r e quiring strict l i ability for h a z a rd o u s  s u b s t a n c e  release. The bill 

w ould s t r e n g t h e n  A l a s k a  s t a tu t e s  in regard to l iability, and mor e 

c l e a r l y  define the r e s p o n si b i l i t y  for h a z a r d o u s  s u b s t a n c e  release. 

Current statutes do not clearly a t t a c h  .liability to a n y o n e  except the 

p e r s on  who owns or operates the f a ci l i t y  at the time of release. Thi s  

a llows the original owner or p r o d u c e r  of the w a s t e  to escape 

r e sponsibility, in which case the s tate or local c o m m u n i t y  may  i n c u r  the 

cost of clean-up.

The intent of this bill is to more d i r e c t l y  conn e c t the r e s p o n s i b l e  

parties, the owner, operator, transporter, or d i s p o s e r  of waste, to the 

release, in order to e n c ourage p ro p e r  di sposal. T h e  bill is m o d e l e d  

a f t e r  the federal C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  and 

L i a b i l i t y  Act (CERCLA), w h i c h  is the law that c r e a t e d the federal 

u p e rfund in 1980. This l e g i s l a t i o n  will a l l o w  the s ame laws used in 

. <’!eral court to be applied to state courts.

..iaska faces unique problems w it h  h a z a r d o u s  w a s t e s  and there is still 

m u c h  to be learned about the impacts of h a z a r d o u s  s u b s t a n c e s  in a r c t i c  

and s u b a r c t i c  environments. The A l a s k a  E n v i r o n m e n t a l  L o b b y  s u p p o r t s  the 

proposed legisl a t i o n  and believes this is an i m p o r t a n t  step toward 

d e v e l o p i n g  safeguards and r e g u l a t io n s  n e c e s s a r y  for p r e v e n t i v e  
s o l u t i o n s .

Issue paper prepared by K e ll y  K a v a n a u g h  2/12/8S
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K E V S I A I  P E N I N S U L A  B O R O U G H

144 N. BINKLEY • SOLDOTNA. ALASKA 99669 
PHONE (907) 262-4441

POSITION PAPER 
HB 4 5 9  - H a za rd o u s  S u b s ta n c e  C le a n -u p  L iab ility

The administration of the Kenai Peninsula Borough supports HB 459. W e  

believe this bill will provide the necessary incentive for proper disposal of 

hazardous wastes, by attaching clear responsibility to generators and 

transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai 

Peninsula is rapidly increasing, as evidenced by the Governor's recent 

re 4uest for $955,000 in his supplemental appropriation bill.

In m a n y  of those cases the parties responsible for the release of hazardous 

substances are either bankrupt or no longer in business. Because current 

lav; does not allow for the attachment of liability to generators, other than 

those w h o  o w n  or operate the facility at the time of release, the original 

owner or producer m a y  escape responsibility for clean-up. In these 

instances, the state or local governments m a n y  times have to bear that cost 

and responsibility.

A  specific example is the Sterling special waste site on the Kenai Peninsula. 

The site was originally permitted by DEC as a special waste site for the 

disposal of drilling m u d s  and other special wastes. The land is owned the 

the Kenai Peninsula Borough and was leased by a private company w h o  

contracted with producers of special wastes for disposal. After a number of 

years of operation, the contractor filed bankruptcy and abandoned the pit. 

The Kenai Peninsula Borough n o w  bears total cost and responsibility for 

closure and clean-up of the site. It is uncertain exactly what has been 

disposed of in the pits, and n o w  must be treated and closed as a hazardous 

waste site.

DON GILMAN
M A Y O R



D a t e  r e f e r r e d :  3 / 2 3 / 8 8 F URTHER  R E F E R R A L S :

DATE: / V f o r r A Q ' V  f U 9
The  Judiciary_________________Committee has considered HB 459__________

"An Act relating to liability for releases of hazardous substances."

RECOMMENDS:

[ replace with C S <•/ S  ( \Z c 5>̂ )
[ ] attached amendment(s)

[ do pass 

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the

[ u-'3""the same title 

[ ] a new title

Committee

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

O PASS:

[ ] same as previous fiscal note

published ___________________ _

[ ✓'j same as previous zero fiscal

note published J I ' l l  _____

SIGNING OTHER RECOMMENDATIONS:



Offered: 3/23/88 5-1465B
Referred: Judiciary » \ rt i “

r  m ^ w  i a  r  \

Original sponsors: Davis, Koponen,
Navarre, et al.

1 IN THE HOUSE BY THE RESOURCES COMMITTEE

2 CS FOR HOUSE BILL NO. 459 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to liability for releases of hazard-

7 ous substances."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 46.03.822 is repealed and reenacted to read:

10 Sec. 46.03. 822 .^TRT-CTn7iAMLlTY“̂ OR-T-HE— RELEASE^OF_ HAZARDOUS

11 SUBSTANCES. (a)(^The following persons are strictly liable, jointly

12 and severally, for damages to persons or property, public or private,

13 including damage to thf natural resources of the state and the costs

14 of response, containment, removal, or remedial action incurred by the

15 state or a municipality, resulting from a release of a hazardous

16 substance or, with respect to response costs, the substantial threat

17 of a release of a hazardous substance:

18 (1) the owner^a^d the person having control over the hazar-

19 dous substance at the time of the release or threatened release;

20 (2) the owner and the operator ojt the facility or vessel

21 from which the release occurred or was threatened to occur; in the

22 case of an abandoned facility or vessel, the owner, the operator, and

23 any other person who controlled activities at the facility or on the

24 vessel immediately before the abandonment;

25 (3) ^person who owned̂ jsivb operated the facility or vessel

26 from which the release occurred or was threatened to occ\ir̂  at the time^J)

27 the hazardous ,substance was received Jsy,)the facility or vessel;

28 _ (AJL_Ĉ  person who^owned the hazardous substance and who

29 C arranged for disposafj^r treatment of the substance by another party

HB0459B . -1- CSHB 459(Res)
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1 or entity, or arranged with a transporter to transport the substance
• ■ , r■

2 for disposal or treatment by another party or entity, at a facility or

3 incineration vessel that contained the substance and that was owned or

4 operated by the party or entity; and

5 (5^-"a^person who transpor£edP^br accepted the hazardous

6 substance for transport to the facility, vessel, or site from which

7 the release occurred or was threatened to occur,^ifj)he person select-

8 ed the facility, vessel, oi site.

9 (b) In an action to recover damages, a person otherwise liable

10 is relieved from strict liability if the person proves by clear and

11 convincing evidence

12 (1) that the release or threatened release of the hazardous

13 substance to which the damages relate occurred solely as a result of

14 (A) an act of war;

15 ^ (E)^^n intentional or negligent act of a third party,

16 other than a party or its employees in privity of contract with,

17 or employed by, the person, and that the person

18 (i) exercised due care with respect to the haz-

19 ardous substance; and

20 (ii) took reasonable precautions against the act

21 of the third party and against the consequences of the act;

22 or

23 (C) an act of God; and

24 (2) in relation to (1)(B) or (C) of this subsection, that

25 the person, within a reasonable oeriod of time after the act occurred,

26 (A) discovered the release or threatened release of

27 the hazardous substance; and

28 (B) began operations to contain and clean up the

29 hazardous substance.

C S H B  4 5 9 (Res) - 2 - H B 0 4 5 9 B


