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Ret Houae Bill 394 (Amendment! To A8 10.25)

Dear Ken?*

ou have aeked for some additional explanation of and
f the need for the proposed language found at ?a e 2,
f HB 394. That change adds a new Subsection ( 3? to
10, vhioh authorises cooperatives tot

(13) make donations for the public, .
welfare or for charitable, scientific
or educational purposes;

As you know, this language is not original to the slectric and
telephone cooperativeS but, rather, wan copied from an identical
provision found in the Alaska Cooperative. Corporations Act and
codified as AS 10.15.010(12). This existing statutory section
applies to all nonprofit cooperatives in the state of Alaska
except electric and telephone cooperatives. Electric and tele-
phone cooperatives need a similar statutory provision.

_ The cooperatives are routinely called upon to make
various contributions, m_cludmg3 serviceo, materials and money,
to community-wide activities. samplee of these types of contri-
butions range frotc using cooperative line trucks to install com-
munity Christmas decorations on poles to contributions of used
poles” or money to the Boy Sooute to contributions to the local
sled dog race.  One major, recurring request for contributions
from thé electric cooperatives involves the waiver of certain
installation or hook-up fees for temporar}é power to the various
community outdoor festivals, such as the Cordova Ice Worm |
Festival” or the Kodiak Crab Festival. [t is my understanding
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that aoma thought has been given to attempting to limit the
language of thia prop_osed amendment, to "in-kind service" to
"nonprofit organisations.m | can initially sea two problems
with ‘this type of proposed restriction. irst# even this type
of contribution by the cooperative properly involves the waiver
of fees and not the contribution of servicés# since it lu still
important to account for those cervices (for Instance, the line-
man's time) correctly and to attach a monetary value to those
ses-vieee for proper accounting purposes, in other words, i*-kind
services are not non-monetary services, and the world of utility
accounting makes little distinction between the two. Secondly,
carrying on with the example of community festivals, a restric-
tion” of contribution* to _onl%/_ nonprofit croups would, for
instance, preclude participation in festivals organised by the
various municipalities or native corporations which are not

strictly nonprofit organisations.

Donations for scientific purposes are necessary because
Alaska electric cooperatives are not individually large enou(tt;_h to
conduct their own scientific research and development activifies.
For this reason, %roups such aa the Electric Power Research
Institute (BPRI) have been formed to conduct research in areas,
ranging from environmental concerns to new approaches for meeting
and managing customer demand for energy services. _EPR| publishes
research papers_such as, "Monltorm%_s ress In The Turbine
Generator," "PCB Detection In The Field," "Vault Protection For
High Current Distribution,” snd "Reliability Measures For System
Planning." It is vital that Alaska's elecftric cooperatives "be
authorised to participate in this scientific research snd
encouraged to be aware of and incorporate the results of such

researcn.

Examiales.,"’\.cooperaUve donations for educational pur-
poses aleo include two somewhat diverse actjvities. First,

Alaska's electric cooperatives have increasingly become active
in educational _programs in the schools in the cooperatives'

communities. These programs stress a knowledge o eIectr|C|t_?/,
bow it behaves, and the safety considerations Involved with ifs
use. Several of the cooperatives hold contests among the locel
school children and give prises associated with thosé contests.
Secondly, the electric cooperatives, esPemaIIy in some of the
smaller"rural communities, have Ion? felt the need to encourage

t
and develop local ekills necessary for the efficient operatic

of the cooperatives in that village. Alaska Village Electric
Cooperative ("AVBC*), for instance, may wish to dévelop e program
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of grants or scholarships to local village residents to allow,

them to attend trade schools to learn Djesel mechanic or welding
|

skills which will benefit AVEC in its village oPeratlons* Kodiak
Electric Association ("KEA") was very successful several years
ago in creating a scholarship which enabled a local summer
employee of the cooperative to attend engineering school at UAF.
That Scholarship recipient returned to eventually become chief

engineer at KEA.

.1 could, of corrae, give aeveral more examples of |
contributions currently being made bY the electric cooperatives
in their communities, but | believe the above gives you a flavor'
of the activities covered under this section snd why the electric
cooperatives feel this amendment is important and réquired,

| an_}/one has any further questions or wishes to discuss
thy subject with me in greater detail, please feel free to have
titéxn give me a call.

Sincerely,
KRMPPEL, HUFFMAN AND GINDBR, P.C.

Heq—

Roger R. Kemppel v |
General Counsel fo? ARECA

RRKilka

cc: David Hutchena
General Manager, ARECA
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SUBJECT: Sectional analysis of HB 394
(Electric and telephone cooperative)
TO: Representative Dave Donley
Chairman

House Labor and Commerce Committee

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill, and the bill itself is the best
statement of its contents.

Section 1 increases the powers of an electric or telephone
cooperative to include making certain kinds of donations.

Section 2 increases the powers of an electric cooperative to
include operating a waste heat distribution system and an
existing heat distribution system whether or not it uses
waste heat.

Section 3 removes the requirement that amendments to a
cooperative®s bylaws be made at a meeting.

Section 4 permits the bylaws to require that a person
obtaining service from a cooperative become a member of the
cooperative, and permits the bylaws to provide procedures
for terminating or suspending a membership.

Section 5 requires that notice of special meetings be Riven
between 90 and 120 days before the meeting, together with a
notice of the meeting purpose.
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Sections 12-14 address meetings of the board of directors.
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Section 17 permits decisions concerning consolidation to be
taken by mail rather than at a meeting of the members.

Section 18 increases the required to approve a dissolution
of the cooperative from a simple majority to a two-thirds
majority. It also permits the decision to be made by mail.

Sections 19 and 20 address the sale, lease, or disposal of a
substantial portion of a cooperative®s property.

Section 19 applies AS 10.25.400 to ar.y transaction disposing
of more than 15 percent of the cooperative®s total assets.
It also permits voting by mail, increases the margin
required for approval from a simple majority to a two-thirds
majority, declares that an election is not valid unless at
least 10 percent of the eligible members returned ballot3,
and exempts transactions with the state from the section.

Section 20 requires appraisal of the property to be disposed
of, and notification of the members of the issue and of
alternative proposals.

Section 21 is an immediate effective date clause.

TC :bb
wkb2/036
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y, State Capiiol
Juneau, Alaska 99811-3100
Mail Slop 3100
(907) 465-3991

April 21, 1988
MEMORANDUM
TO: Representative John Sund
ATTN John Hartle

FROM Ginny Fay
Legislative

RE: Electric and Te”phone Cooperatives: Sectional Review of House
Bill 394
Research Request 88.241

You asked us to identify the effects of House Bill 394-An Act relating to
electric and telephone cooperatives (attached). In answering this request,
this memorandum briefly discusses each section of the bill.

House Bill 394 has two primary objectives--1) it sets up a procedure for a
private corporation to acquire or merge with a cooperative utility, and 2)
it clarifies 1inconsistencies 1in the Electric and Telephone Cooperative Act
and provides the statutory authority for technological advances and activi—
ties currently undertaken by cooperatives. In other states, there has been
an increasing occurrence of acquisition of cooperative utilities by larger
private corporations; much of HB 394 1is in response to this perceived
threat. House Bill 39". establishes a systematic procedure for mergers or
acquisitions that assures that the <cooperative membership has an
opportunity to vote on the disposition of cooperative assets.

The Electric and Telephone Cooperative Act was established in 1959 and has
had numerous amendments. House bill 394 cleans up inconsistencies in the
the Act resulting from its long history of changes. In addition, there are
technological advances and administrative changes--that the cooperative
utilities have instituted ai.d state policy allows--for which the bill
provides more explicit statutory authority. The following sections of this
memorandum provide information on each section of the bill.
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Section 1

Section 1 removes reference to AS 10.25.245 in AS 10.05.376(c). Section 25
of the bill repeals AS 10.25.245.

Section 2

Section 2 amends 10.24.010 to allow cooperatives to make donations for the
public welfare or for charitable, scientific, or educational purposes.
Cooperatives currently make donations which are recoverable in the rates;
one example 1is electric cooperative donations to the Electric Power
Research Institute. This amendment would more clearly establish the
statutory authorityfor these types of donations. The Alaska Public
Utilities Commission (APUC) has indicated that they have some concerns
regarding the interpretation of the language "public welfare™ {page 2, line
18).

Section 3

This section disallows the use of cooperative funds to promote or oppose a
candidate being considered as a director of a cooperative. This amendment
is in response to the belief that an electric cooperative used funds to
promote the candidacy of a director from the cooperative®s management.

Section 4

Section 4 provides the statutory authority for electric cooperatives to
operate a waste heat distribution system (page 3, line 23). Without the
assurance of cost recovery in rates, it is unlikely that cooperatives would
invest in this relatively new technology. Section 4 also allows electric
cooperatives to operate existing heating distribution systems. This
amendment would allow the Golden Valley Electric Association (GVEA) to
operate the Fairbanks Municipal Utility System (FMUS) heat distribution
system if GVEA were to purchase or merge with FMUS.

Section 5

Section 5 pertains to the bylaws of cooperatives and provides that
cooperative members can adopt, amend, or repeal the bylaws by an affirma—
tive vote of a majority of the members on a "question.” The broadening of
the Jlanguage to question allows for voting to occur by mail, 1including
votes on the potential sale of a cooperative.
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Section 6

Sotion 6 addresses Internal Revenue Service (IRS) requirements that 85
percent of cooperative sales must be to its membership for the cooperative
to have tax exempt status. The bill allows cooperative bylaws to require
membership as a condition for obtaining service. This change assures that
the IRS requirement can be met (page 4, line 25-26). Section 6 also
provides for the termination or suspension of membership if termination
procedures are contained in the cooperative®s bylaws. Termination of
membership does not, however, imply termination of service. In order to
terminate service, fairly stringent procedures under the APUC statutes must
be followed (AS 42.05.261).

Section 7
This section provides for a 90-120 day notice period for special meetings
of cooperative boards. The inference to special meetings pertains to

Section 23 of the bill, which covers the procedures for the sale of
cooperatives.

Section 8

Section 8 authorizes voting by mail on any 1issue coming before the

cooperative membership. While voting by mail is currently allowed, this
change to the statute makes the voting process less susceptible to legal
challenge. It also removes the provision for voting by proxy; proxy voting

is unnecessary under the mail voting procedure.

Section 9

To determine the eligibility of members to vote, Section 9 establishes a
record date of 90 days before a vote is submitted to the cooperative
membership. This section was added to reduce the ability of special
interest groups to add members before an election to influence its outcome.

Section 10

Section 10 requires that cooperative bylaws contain provisions for the
recall of members of the board of directors. In addition, this section
establ ishes that cooperative board members be paid per -.Mem for each day of
meetings rather than for each meeting. The current statute allows coopera—
tive board members to receive multiple per diem for attending more than one
meeting on a given day.
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Section 11

Section 11 extends the provisions of the recently passed tort r form
package--providing nonprofit board members protection from liability law
suits--to cooperative board members. The new section of the Act relieves
liability for conduct within the scope of board members®™ duties where no
negligence 1is involved. This aspect of the tort reform package has made
recruitment of board members more successful for nonprofit corporations
covered by this provision.

Section 12

Section 12 clarifies that all directors are elected. It also removes
unnecessary language and allows for the election of board of director by
mail.

Section 13

This section clarifies that a meeting is held each year for the election of
members of the board of directors.

Section 14

Section 14 establishes that meetings of cooperative boards of directors can
be held by teleconference if a quorum exists and notice has been given.

Section 15

Section 15 expands the conditions for executive sessions of the boards of
directors. The new conditions include a member*s financial record; status
of current labor negotiations and personnel matters; matters specifically
exempted from disclosure by law; sealed bids, trade secrets, or other
confidential commercial information; and discussion of litigation by or
against a cooperative. These grounds for executive sessions are similar to
those covered by the Alaska open meetings law (AS 44.52.310-312).

Section 16

Section 16 provides for more court discretion for cooperative meetings that
are deemed to have not been held openly or with proper notice. Rather than
action taken in the improper meeting being automatically voided, the court
c?.n grant equitable relief after considering the circumstances of the
case. This provision can potentially save cooperatives considerable funds
because lengthy or costly meetings would not have to be repeated in their
entirety.
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Section 17

This section pertains to a member®"s right to examine cooperative books and
records and provides that the cooperative can withhold 1information
concerning specific matters that were prepared during or for an executive

session and not subsequently made public by the cooperative. In addition,
a cooperative may withhold the 1identity of public information that was
referred to during an executive session. The language of this section 1is

rather broad and potentially allows an umbrella for withholding information
from cooperative members.

Section 18

This section aUows for mail voting o:: cooperative mergers rather than
requiring voting to occur at meetings.

Section 19

This section specifies that telephone or electric cooperatives cannot merge
unless the surviving cooperative complies with all existing labor agree—
ments of the merging cooperatives. This means that the resultant coopera—
tive cannot collectively bargain for one labor contract but instead must
honor the conditions of both the merging and surviving cooperatives®™ labor
agreements. This could be a costly provision for cooperatives.

Section 20

Section 20 clearly establishes that a membership vote on cooperative
consolidation can be done by mail.

Section 21

Section 21 pertains to the dissolution of cooperatives. It clarifies
language and requires cooperatives with fewer than 10,000 subscribers--

which is generally -equivalent to meters served rather than individual
persons--to have a two-thirds affirmative vote of the members for a

dissolution. Cooperatives with over 10,000 subscribers require an
affirmative vote of the majority of the membership. The subscriber cutoff
covers all electric cooperatives 1in Alaska except the four Railbelt
electric cooperatives. This section also allows for a dissolution vote to

be conducted by mail.
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Section 22

For the purposes of the disposition of cooperative property, this section
clarifies "all or a substantial portion of its property” to be more than 15
percent. The 15 percent figure 1is based on an Alaska Rural Electric
Cooperative Association (ARECA) review of recent legislation in other
states. Other states™ legislation cite 8-25 percent; 15 percent was used
as an average. Voting requirements for disposition of a substantial por—
tion of assets are the same as those set forth in Section 21 for coopera—
tive dissolution. In addition, this section allows the sale of cooperative
property to the state or another cooperative to be approved by a vote in
which at least ten percent of eligible members return ballots. This sale
requirement is not as stringent as that required for the sale of coopera—
tive assets to a private corporation because the former 1is not perceived as
a potentially hostile take-over. This section also requires the labor
provision set forth 1in Section 19 discussed above be a condition for the
sale of cooperative property.

Section 23

Section 23 establishes a procedure for the disposition or sale of
cooperatives. Generally, it requires that before more than 15 percent of a
cooperative®s assets can be sold, the board of directors must--1) have the
property appraised, 2) provide at least 90days rotice to members, 3)
notify other cooperatives of proposals for the disposition of property at
least 90 days before the membership vote, 4) at least 30 days before the
vote, notify members of any alternative proposals, and 5) place each

proposal for which notice has been given ona ballot. Section 23 also
provides that these requirements apply only tothe selling of a cooperative
or 1its assets and not to themerger or consolidation of cooperatives

covered under AS 10.25.240-300. ARECA 1is proposing that "real and personal
property” (page 13, line 11) be amended to say ™"tangible and intangible
property” to assure that existing assets such as contracts be covered.

Section 24
This section clarifies that the conditions established by Section 23 do not

apply to sales of cooperative property that were approved by the members
before the effective date of this Act.
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Section 25

Section 25 repeals AS 10.25.245, which was passed in 1980 for the potential
merger of Alaska Electric Light & Power Company and the Glacier Highway

Electric Association, Inc. Because this section was never used and section
23 establishes a sale procedure with more stringent membership voting
requirements, AS 10.25.245 is being repealed. In addition, the repeal of

AS 10.25.245 prevents the possibility of a private utility merging
with--rather than purchasiug--a cooperative under the less stringent voting
requirements of this section.

Section 26

This section establishes the Act"s effective date to be immediate upon its
passage.

I hope this information 1is helpful. Please call if you have additional
questions.

Attachment
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Cordova Electric Cooperative, Inc.

n0 BOX 20 . COk'XJVA. ALASKA 99574 . (907) 424 5S&:>

March 29, 1988

Mr. Dave Hutchens
Executive Director
Alaska Rural Electric
Cooperative Association
237 East Fireweed Lane
Anchorage, Alaska 99bU3

Dear Dave,
| wanted to let you know the outcome of the adV|sor¥ vote
last night at our annual meeting. We did not have |me to

formally notice the question so we made |t advisory

aGked each member to write the percentage who should vote in
favor of a sellout before the Cooperative could be sold. We
sug%ested elther the current requirement of one half of the

members and proposed 2/3 of ‘the members. | have
tabulated the results below:

one half of members 3

two thirds of members 56

three quarters of members 1

no indication 17

total votes cast 7

The large number of "No Indication" ballots were cast by
people who were not in the room when we discussed the issue
or who voted before the announcement.

Obviously, the members of Cordova Electric Cooperative are
worried about a takeover attempt and want to protect their

cooperative.
Sincerely,

W. D. Bechtel
General Manager
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Ak Village Elect. co- o PECS'I® - >

4831 Eagle St. ‘ U

Anchorage AK 99503
ATTN: Viicent T. Beans

Dear Mr. Beans:

Our firm has been requested by a major U.S. Corporation to search for
power faciljties or companieS throughout A.laska that would perhaps
consider selling.

This major firm is presently involved in power and telecommunications
throughout the contiguous United States, South Pacific, Hawaii and
Alaska. The¥ have ynlimited financial resources in addition to a very
vide range of technical personnel.

They have indicated an interest in acquiring generation and. power
facilities ranging from the smallest timber, “mining and_ fishing
villages, to those” of the major service areas in the stdte. They have
ranl(g(reéaldy purchased some utilities within this suate and are looking for

This lenter will be followed by a personal phone call to you within
the next several weeks. Should” your organisation have an interest in
selling your facility or entering” \nto an on-site mana[gement agreement
wherein the day to day operating responsipilities would be assumed b
one of the opeérating divisions of this major corporation, please cal
mtﬁttﬁgr% number shown below. | shall assist you in your negotiations
Wi .

rlnfe you need further in-depth information, please feel free to contact

Sincerely,

James L. (Jim) Henderer o
Director--Commercial Investment Division
| ERA-Realtv renter
N—6400 Hartzeil Rd.
Anchorage, AK 99507
Phone: ~(907) 344-0501

8400 HARTZELL ROAD « ANCHORAGE, AK 99507 « 907-344-0501



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

THEREFORE,

KODIAK ELECTRIC AS5SOCIATION. INC.

KOPIAtC, ALASKA

({SOLUTION

J988 ANNUAL MEMBERSHIP_MEETING
MEMBERSHIP RESOLUTION

he Electric  end Telephone Cooperative Act
AS10.25), originally enacted in 1959, is now
utdated * end "nsa, Deen, eme”ded In ways which
produced Internal inconsistencies; end

o

the Alaska Rural Electric Cooperative Association
(ARECA) hea conducted a thorough etudy of the
changes 1iIn this statute necessary for the efficient
Operations of Che cooperative utilities end the
effective Control of those utilities by their
menber-consumera; and

Kodiak Electric Association, Inc. (KEA)
participated 1in the ARECA study of AS 10.25 and
would benefit fro® the resulting proposed

legislation; and

HR 394 is the proposed legislation resulting
frow the aAreca effort;

BE IT RESOLVED

1, The membership of KEA supports the changes
to AS 10.25 proposed by HB 394; and

2. The membership of kea believes the requirement
contained Iin HB 394 for a two-thlrde vote
of the membera tqQ agree to a takeover . of
this cooperative 1a an Important protection
for the members.



Amendments to Electric and Telephone
Cooperative Act (AS 10. £5)

Comments from Alaska Rural Electric
Cooperative Association (ARECA)

lutcsdnEtisn
The Electric and Telephone Cooperative Act Has originally

enacted in 1959 as a variation of the model state legislation
recommended by the Rural Electrification Administration (REA), a
unit Hithin the U.S. Department of Agriculture. The REA serves as
the principal banker for most electric and telephone cooperatives,
and this relationship accounts for theif strong and continuing
interest in our state enabling legislation.

The environment nithin nhich the coops operate has changed
immensely during the last £9 years, and the old model act no longer
covers everything that is needed in Alaska lan. There have been a
number of amendments to AS 10. £5 through the years, and some
internal inconsistencies nithin the Act have resulted from some of
those amendments.

ARECA had a committee from across the state study AS 10.£5 for
about a year to develop the changes nhich are needed to clear up
ambiguities, to permit cooperatives to operate efficiently, and to
assure proper control of the cooperatives by the members. The
draft prepared by that committee and unanamously approved by the
members of the association provided ihe starting place from nhich
SB 369 and HB 394 Here prepared.

Mail_Voting

One kind of change nhich appears in numerous locations
throughout these bills is to clear up the conflicting language on
hoH membership votes may be conducted. The legislature decided
long ago that coops should have the option of conducting elections
and other membership votes by mail. Honever, a number of sections
still refer to such decisions being made "at the meeting. ' These
bills Hould make it clear that, if the bylans so provide, all
membership votes can be conducted by mail.

A second change nhich required amendments in several sections
is to make certain that any proposed sale of a cooperative is
considered by an informed membership and that a decision to sell
must be agreed to by a substantial proportion of the members of the
cooperative (Sec. 5, IB, 19, £0). The sale or dissolution of a
cooperative is final and irreversible. Such a momentous decision
should not be made lightly or by a simple majority. Jf a pro-sale
majority one day becomes a minority on some other day, there is no
nay to unscramble the egg. To protect the interests of the
cooperative members against transitory snings in public opinion, a
large majority should be required to agree to the death of the
cooperative. In these bills, a tno-thirds majority is proposed.



Powors_gf_Coggeratives

The authority to make contributions for various public purposes
(Sec. J) is adopted verbatim from the law governing all other types
of cooperatives in this state (AS 10.15.016 (1S)), A typical
instance in which this authority is needed is when some local civic
or charitable group plans an event for which it needs a temporary
service. In many such cases, the cooperative would like to support
the local effort by making an in-kind contribution of the tempoary
service drop rather than having to charge according to its line
extension policy, ftnother example is to permit the electric coops
to participate in the National Electric Power Research Institute.

Electric cooperatives would also be authorized to operate waste
heat distribution systems (Sec. S). Since 1980, the legislature has
encouraged the use of waste heat, but the cooperatives have no clear
authority to engage in that business. The authority to operate an
existing system (other than waste heat) is intended to permit Golden
Valley Electric Association to operate the Fairbanks district
heating system now owned by the city if the city should decide to
divest itself of that system.

Members

The provision to permit cooperatives to require membership as a
condition of service (Sec. 4) is necessary to protect the coops from
the possibility of losing their tax exempt status. The Internal
Revenue Service (IRS) requires cooperatives to get not less than 85
percent of their revenues from providing service to members.

The provision prohibiting cooperatives from terminating or
suspending memberships (Sec. 4) unless their bylaws establish the
procedure, 1is also necessary to keep the coops out of trouble with
the IRS. Terminating or suspending a membership without due process
can cause the loss of a tax exemption. This provision was adapted
from California Corporate Code 12410, Article 4.

Notice_of Meetings

The increase in notice requirements for special meetings of the
members (Sec. 5) is necessary to give adequate time for the
informational processes established in Section £0 to be used "when a
special meeting is called to sell a cooperative.

Record Date

Establishing a record date for the right to participate in
membership meetings (Sec. 7) helps to eliminate disputes as to the
legality of actions taken by the members on hotly contested issues
at annual or special meetings or other cooperative elections. This
new section was adapted from the Alaska Business Corporation Act
(AS 10.05.144).

The principal change in Section 8 is to clarify the law on the
payment of per diem to directors. The intent is to make it clear
that directors can be compensated for the days on which the director
is attending meetings in the performance of duties, not Just



attendance at formal meetings of the board. However, the language
needs to be amended to make it clear that it is a day rather than a
meeting nhich authorizes the payment of per diem. (If a director
Here to go to three meetings on one day, the director should
receive one per diem payment, not three.) To accomplish this, on
page 6, line IS, the nords ™"and at a" should be replaced nith "or
other. "

Liability”_IndemnificationL_and_lnsurance
The nen language contained in Section 9 is necessary to protect

directors and officers from individual liability for actions

properly taken in the course of their duties. Subsection (@

limits the liability; (b) authorizes the cooperative to indemnify

the directorsf and (¢) authorizes the cooperative to buy directors”

and officers”™ liability insurance as a nay to provide the

indemnification. Similar limitations on personal liability are

provjjied™Tor drrbctprs and officers of business corporations
~UNJ10. 05. 010 (g))"£&d for many non profit

hospitals, publfcschools, and municipal

ESedd"Meetings
Board meetings could be conducted by teleconference (Sec. 12).
A similar provision is made for boards of business corporations

(AS 10.05.199 (@)).-
Several specific items are listed nhich nould permit a board of

directors to meet in executive session (Sec.13). Each of these
specifics Has thought to be encompassed in the general reasons for
executive sessions listed as 1 - 3 nhen this statute was enactedin

19B2. Recent court decisions have cast somedoubt on that
assupmtion, so listing these specific items is necessary.

The penalty for violations of the meetings statute needs to be
renritten as is done in Section 14 to permit the court to determine
the appropriate equitable relief. Under the present lan the only
penalty authorized is to void any action taken at a meeting not in

compliance nith this section of the lan. Recent court decisions
seem to indicate that there is no nay to correct actions taken
incorrectly once they have been voided. This could cripple a

cooperative if action on a major item like a poner supply contract
Here voided.

Examination of Records

Information on subjects nhich can properly be discussed in
executive session should also be protected in nritten form (Sec.
15). For example, it does no good to go into executive session to
discuss an individual consumer®s payment history if the records of
that payment history are themselves available for inspection.

Limitations ontSale of Property

In addition to requiring a tno-thirds vote to sell a
cooperative as discussed earlier, Section 19 clarifies the lan on
exactly nhich sales of coop property must be referred to a vote of
the members.



Section 20 establishes a procedure for having the cooperative*s
property appraised, informing the members, and inviting competing
proposals. The purpose of this section is to protect the members
by making sure they knon nhat the coop®"s property iz. north before
they vote on an offer to buy it.

He do propose that this section be amended on page 12, line 11
by changing the phrase "have this property appraised" to "have all
the real and personal property proposed for sale appraised". The
reason for this change is to inform the members about the value of
personal property such as long-term poner supply contracts nhich
nould not shon up on the books of the cooperative.

Sale_gf_Glacier_Highnay_ Electric_Assgciatign_tg Alaska Electric_
Lis!lE-3Dd_PgHer

The possible merger of the two utilities in the Juneau area has
been under negotiation,off and on, for about 20 years. Wk do not
nant to change the rules regarding that possible transaction nhen
it Is so near completion, A nen section on *transitional
provisions”™ should be added nhich provides that any sale of
cooperative property approved by the members under AS 10.25.400
before the effective date of this Get nill be valid even if the
transaction is not completed by the effective date.

Another nen section needs to be added to repeal AS 10.25.245.
This section nas enacted in 1980 at the request of GHEA, and it nas
intended to make a merger nith AELSP easier. The negotiations have
proved this approach not to be practical, and it is not used in the
proposed sale of GHEA to AEL&P. This section serves no purpose,
and ne ask that it be *“apealed.
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CHAPTER 25. ELECTRIC AND TELEPHONE COOPERATIVE ACT.
Article 1. Substantive Provisions.

Sec. 10.25.010. Powers of electric or telephone cooperative.
An electric or telephone cooperative may

1) sue and be sued in its corporate name;

have perpetual existence; _

3) adopt a corporate seal and alter it; _ _

. (4) construct, buy, lease, or otherwise acquire, and equip,
maintain, and operate, “and sell, assign, convey, lease, mortgage,
pledge, or-otherwise dispose of or encumber lands, buildings,
structures, electric or telephone lines or systems, fuel _
transportation and production facilities; dams, plants and equip-
ment, and any other real or personal property, tangible or
intangible, which is necessary, convenient or appropriate  to
accomplish the purpose for which the cooperative is organized;

5) buy, lease, or otherwise acquire, and use, and exercise
and sell, aSsign, convey, mortgage, pledge or otherwise dispose
of ?r encumber” franchisés, rights, privileges, licenses and ease-
ments ;
~(6) .borrow money and otherwise contract indebtedness, and
issue evidences of indebtedness, and secure the payment of the
Indebtedness by mortgage, pled(]qe, or deed of trust of, or any
other encumbrance upon”its real or personal property, assets;

franchises, or revenues; . . o
construct, maintain, and operate electric transmission

and (g|str|bu_t|on lines, or telephone lines along, upon, under and
across publicly. owned lands and public thoroughtares, including,
without limitation, all roads, highways, streéts, alleys, bridges
and causeways; _ _

exercise the power of eminent domain; _

become a member of other cooperatives or carporations or
own stock in them[;] or enter into joint ventures with other Eer-
sons, cooperatives, corporations; the state or a political sub-
division thereof;. _ _ , o

! conduct its business and exercise its powers inside or
outside the state;

adopt, amend and repeal bylaws; _ _

12) make all contracts necessary, convenient or appropriate
for the fHII exescise of |ts_gowe‘?; , ,

. (13) donate for the public welfare or for charitable, scien-
tific_or educational purposes: _

_ g do and perform any other act and thing, and have and
exercise any other power which may be necessary, convenient or
appropriate” to accomplish the Eurpose for which the cooperative
IS organized. (§ 4(1) ch 93 SLA 1959)



Sec. 10.25.020. Powers of electric cooperative. An electric
cooperative may

(1 either jointly or individually, generate, manufacture,
plan ‘for, purchase, acquiré, accumulate and transmit electric
enerqy_ and heat, and distribute, sell, suPpIy and dispose of
electric. energy and heat to its members, to governmental agencies
and political subdivisions, and to other persons not exceeding 10
per cent of the number of its members; however, a cooperative’
which acquires existing electric facilities may continue service
to [ rsons, not in excess of 40 per cent of the number of its,
members, who are already receiving service from these facilities
without requiring them ‘to become members, and these persons may
become members upon the terms as may be prescribed in the bglaws;

*.(2) assist persons to whom electric energy is or will be
supplied by the cooperative in wiring their prémises and in
acquiring and installing electrical and plum mq appliances,
equipment, fixtures and. apparatus by financing them, and in con-
nection with these services wire or have wired the premises, and
buy, acquire, lease, sell, distribute, install and repair
eléctric and plumbing appliances, equipment, fixtures and appar-

atus ;

3) assist persons to whom electric energy is or will be |
supplied by the cooperative in constructing, equipping, maintain-
ing and operating efectric cold storage or processing plants by
firancing them or otherwise[.];. and o _

(4) “participate in economic development activities in the
service area of the cooperative. (8 4(2) ch 93 SLA 1959)

Sec. 10.25.030, Powers of telephone cooperative. A

telephone cooperative ma _
1) furnish, improve and expand telephone service and

relate(% telecommunications service to its members, and to other
users not in excess of 10 percent of the number of its members:
however, telephone service may be made available by a cooperative
through interconnection of fatcilities to any number of subscrib-
ers of other telephone systems, and through”pay stations to any
number of users, .and a cooperative which acquires existing
telephone facilities may continue service to persons, not
exceeding 40 percent of the number of its members, who are . .
already teceiving service from the facilities without requiring
them t0 become miembers, and these persons may become members upon
terms _as may be prescribed in the bylaws; _ .

2 connect and interconnect its telephone lines, facilities
or systems with other telephone lines, facilities or systems;

3) make its facilities available to persons furnishin
telephone seryice inside or outside the state. (8 4(3) ch 93
SLA 1959; am § 1 ch 136 SLA 1982)



. Sec. 10.25.040. Name. The name of a cooperative s”all
include the words "electric" or "telephone " as appropriate to
its purpose, and "cooperative," and. the abbreviation "inc." The
name of a cooperative shall be distinct from the name of other
cooperatives or corporations organized under the laws of or
authorized to do business in this state. This section does not
apply to a cqrporation which becomes subject to this chapter by
compliance with 8§ 290 and 300 or 600 of “this chapter and which
elects to retain a corporate )name which does not comply with this

section. (8 5 ch 93 SLA 1959

Sec. 10.25.050, Incorporators. Five or more persgns,
Iudlng cooperatives, mae organize a cooperative. (8 6 ch 93

inc
SLA 1959

.Sec. 10.25.060, Articles of |ncor5)orat|_on. (a) The articles
of incorporation of a cooperative shall recite that’ they are exe-
cuted under this chapter and shall state

the name of the cooperative; _
2) the address of its principal office;
3) the names and the addresses, of the incorporators;
4) the names and addresses of its directors; _ _
. (b). The articles may contain any provisions not inconsistent
with this chapter which are considered nécessary or advisable for
the conduct of its business. The articles shall be signed b
each incorporator and acknowledged by at leasttwo oftieincoi-
porators, or on their hehalf, “if theyare cooperatives.It is
not necessary to recjte in the articles the purpose for which_the
coogeranve IS _organized or any of its corporate powers. (8 7
ch 93 SLA 1959)

Sec. 10.25.070. Bylaws. The board of directors shall adopt
the first bylaws of a Cooperative to be adopted. following an
Incorporation, conversion, merger or consqlidation. Theéreafter
the district delegates in cooperatives having three or more
districts that aré not connected by a road system to another
district of the cooperative may adopt, amend, or repeal the
bylaws by the affirmative vote of a ma OrItP/ of the district
delegates voting .on the adoption, amendment, or repeal at a
meeting of the district delegates. In all other cooperatives the
members shall adopt, amend, Or repeal the bylaws by the affir-
mative vote of a majority of the members vo mgi on” the adoption,
amendment, or repeal™ [either at a meeting of the members or b
mail ballot without a meeting.] . The bylaws shall set out the
rights and duties of members; district delegates, and directors
and may contain other provisions for the regulation and manage-
ment of the affairs of the cooperative consistent with this
chapter or with the articles of incorporation of the cooperative.
](%86) ch 93 SLA 1959; am § 1 ch 136 SLA 1968; am § 1 ch 120 SLA

-3-
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Sec. 10.25.080. Members. Each incorporator of a cooperative
shall be a member of the cooperative or of another cooperative
that is a member of'it. No person may become a member unless
that person agrees to use electric energy, or telephone service,
or other services furnished by the cooperative when they are made
available through its facilitiés. ~The bylaws may require mem
bership as a condition of obtaining service from the cooperative.
Membership in a cooperative is not transferrable, except as pro-
vided in the bylaws. = The bylaws may prescribe additional quali-
fications and limitations on membership. The bylaws may provide
for the termination or suspension of membershap, provided that no
membership may be terminated unless the procedures for ter-
mination _are contained in the bylaws. (8 9 ch 93 SLA 1959; am

§ 1 ch 66 SLA 1982)

Sec. 10.25.090. Meetings of members. fa) An annual meeting
of the members of a cooperdtive shall be held at the time and
place provided in the bylaws. An_annual meeting of the members
of a cooperatjve which has been divided into disfricts as pro-
vided for in § 190 of this chapter may consist of separate annual
meetings of the members of each district. o

(b} Special meetings, of the members or district delegates
may be called by a majority of the board of directors or by not
less than 10 per cent of all members or 10 per cent of all
district delegates, A specijal, meetm? of .the. members of a
cooperative which has been divided info districts as provided for
in § 190 of this chapter may consist of separate special meetings
of the members of each district. _

c) An annual meeting of district d_elegates of a cooperative
shall be held at the time and place provided in the bylaws.
(§ 10(1) (2) ch 93 SLA 1959; am § 2 ch 136 SLA 1968)

Sec, 10.25,100, Notice of meetings. Except as otherwise
provided in this chapter, written notice stating the time and
place of [each] the annual meeting of the members or district
delegates [and,  in the case of a special meetm?, the purpose or
purposes far whjch the meeting is called,] shall be given to each
member or district delegate, @ither personally or by mail, not
less _than 20 days nor more than 40 days before the date of the
meeting. . Noticé of a special meeting” of the members, together
with notice of the purpose or purposés for which the meeting is
called, shall be given to each member or district delegate,
either personally” or bf mail, not less than 90 days nor more_ than
120 days before ‘the date of the meeting. [f majled, notice is,
considered given when it is deposited in the United States mail
with postagé prepaid addressed to the member or district delegate
at his address as it agodoears on the records of the cooperative.
(§ 10(3) ch 93 SLA 19597 am § 3 ch 136 SLA 1968)



Sec. 10.25.110. Quorum requirements. (a) Unless the bylaws
prescribe the presence of a greater percentage or number of the
members for a quorum, a quorum for the transaction of business at
all meetings of the members of a cooperative or the members of a
district of a cooperative having notmore than 1,000 members is
five per cent of all members, present in person, anda quorum for
the transaction of busjness of the members of a cooperative or
the memhers of a district of a cooperative having more than 1,000
members is 50 members, present in person. If leSs than a quorum
IS present at a meeting, a majority of those present in person
may adjourn the meeting from time to time without further notice.

i Unless the bylaws prescribe the presence ofa greater
ercentage of the district delegatesfor. a quorum, aquorum for
he tranSaction of business at all meetings of the district dele-
ates of a cooperative is 25 per cent of all district delegates.
?S 10(4) ch 93 SLA  1959; am'§ 4ch 136 SLA 1968)

Sec. 10.25.120. _Voting. Each member is entitled to one vote
on each matter submitted t0 a vote 0[(1) at a meetm% of the mem
bers or 1(2) by mail ballot permitted by AS 10.25.070]. Each
member of a district is entitled to_oné vote on each ‘matter sub-
mitted to a vote at a district meeting. A member is not entitled
to vote bv proxy. Voting [at a meeting shall be in_person, butJ,
if the bylaws so provide maX éalso] be by mail. L§ 10é5) ch 9
SLA 1959; am § 2 ch 136 SLA 1982; am § 2 ch 120 SLA” 1986)

Sec, 10.25.125. Record date. To determine the members
entitled to notice of a mee_tmgofthe members, or to vote on  a
matter which is to be supmittedtoa vote of the members, or in
order to make a determination of members for any other proper
purpose, the board of directors may fix in advance a date as the
record date for the determination of members. If no record date
Is fixed for the determination of members entitled to notice of a
meeting of members or to vote on a matter which is to be sub-
mitted” to a vote of the members, the date on which notice of the
meeting is first mailed or notice of mail voting is first mailed,
Is the  record date for the determination of members. When a
determination of members entitled to vote at a meeting of members
IS made, the determination applies to an adjournment of the

meeting.

.Sec. 10.25.130. Waiver of notice, A person entitled to
notice of a meeting may waive notice in writing either before or
after the neeting.” Atfendance at a meeting is” a waiver of notice
of the meetm?, unless the person attends Solely to object to the
transaction of business because the meeting has” not heén legally

called or convened. (§ 11 ch 93 SLA 1959)
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Sec. 10.25.140. Board of directors. The business of a
cooperative shall be mana%ed b% a board of not less than five
directors, each of whom shall be a member of the cooperative or
of another cooperative which is a member of it. The bylaws shall
Prescnbe the number of directors, their qualifications other.
han those prescribed in this chapter, and the manner of holding
meetings of the board of directors and of electing successors to
directors who resign, die, or are otherwise incapable of acting.
The bylaws may provide for the removal for cause of directors
from office and for the election of their successors. Directors
shall not receive salaries for the services as directors and,
except in emergencies, shall not receive salaries for their ser-
vices in any ofner capacity without the approval of the members.
The bylaws may, however, prescribe a fixed fee for each day of
attendance at "meetings while officially representing the coopera-
tive [for attendance’at each meeting of the board of directors]
and mdy provide for insurance and réimhursement of actual
expenses incurred while performmq their duties as directors [of
attendance]. (8 12(1) ch 93 SLA 1959)

. Sec. 10.25.145. Liability and indemnification of officers,
directors, employees and agents: Insurance. (a) A djrector,
officer, employeé or agent of the cooperative is not individually
liable for any action, inaction .or omission except for any
action, inaction or_omission which the director, officer,
employee or agent did not reasonably believe to be in or not
opposéd to thé best interests of thé cooperative. _

Unless prohibited by the articles of incorporation or
bylaws, the cooperative shall indemnify a director, officer,
employee or agent of the cooperative, or a person who is or was
serving at thé request of the cooperative as a director, officer,
employee or agent of another cooperative corporation, gomt ven-
ture ,"trust ol other enterprise, who is a party or _is threatened
to be made a party to a threatened, pending or’ completed action
or proceeding, whether civil,.criminal, administrative or
investigative, against expenses (lncludm? attorney fees),
judgments, fines, and amounts paid in_ settlement actually and
reaSonably incurred by him in _connection with the defense, _
settlement, action or proceeding, except for any action, inaction
or omission which the director, officer, employee or agent did
not reasonably believe to be in or not opposed to the Dest
interests of the cooperative, and, with respect to a criminal
action or proceeding, had no reasonable cause to believe his con-
duct was unlawful. _ S

c A cooperative may purchase and maintain insurance on
behalf "of a djrector, officer, employee or agent of the coopera-
tive, or who is or was serving at thé rec%ues of the cooperative
as a director, officer, employee or agent of another cooperative
corporation, joint venture, tfust or Other enterprise against any

liability asserted against him and incurred by him in sich a
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capacity, or arising out of his status as such, whether or not

cont'd the cooperative would have, the power to indemnify him against the
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lability under the.provisions of this section.

Sec. 10.25.150. Term of office of directors, The directors
of a cooperative named in articles of incorporation, con-
solidation, .merger or conversion hold office until the next
annual meeting O0f the members and until their successors are
elected and qualify. [At each annual meeting, or in case of
failure. to hold the annual meeting as specified in the bylaws, at
a special meeting called for that” purpose, the members shall
elect directors to hold office until the next annual meeting of

the members, except as, otherwise provided .in this chapter.]”™ Erch
director holds office for the term for which he is elected  and
t119n5t9|) his successor is elected and qualifies. (8§ 12(2) ch 93 SLA
Sec. 10.25.160. Staggered terms of offtce for directors.
Instead of electing all Qirectors annua Y laws may pro-
vde that directorS shall be elected erms ra to exceéed
three years, or until their successors are elected and gualify,
and that the terms of directors shall be stag?ered so that ore-
third of the directors, or a number as close™to one-third. as
PQssSi b e, h [ be elected each year [at each annual meeting].
(§ 12(3) ch 93 SLA 1959)

. Sec. 10.25.170. Quorum of board. A majority of the board of
directors constitutes a quorum. (§ 12(4) ch 93 SLA 1959)

Sec. 10.25.175. Board meetings open; exceptions. (a) A
meeting of the board of directors may be attended by members of
the cooperative. Except when voice votes are authortzed a vote
shall be conducted in Such a manner that the members maY know the
vote of each person entitled to vote, or purposes of this sec-
tion, a meeting is defined as a meetin which there occurs the
deliberations of at |east the number o |nd|V|duaI directors
reouired to take action on behalf of the cooperative.

The hoard of directors may conduct a meeting by communicating

simultaneously with each other by means of conference telephones
or similar commumcattons e uipment.

excepted cts are to be discussed at a meeting,
the meetm must f|rst be convene as a regular or special
meeting the question of holding an exeCutive sessjon to

dtscuss matters that come within the exceptions, contained in (c)
of this section shall be determined by a majority vote of the
board. No subjects may be considered”at the executive session
except those mentioned”in the motion calling for the executive
session unless auxiliary to the main question. No formal action

may be taken during the” executive session.



(c) The following excepted subjects may be discussed in an
executive session: | _ _
(1) matters the immediate knowledge of which would clearly
have an adverse effect on the finances of the cooperative;
subjects that tend to prejudice the reputation and
8haracter of "a person; however, thée person may request a public
iscussion; _ _ _
(3) matters discussed with an attorney for the cooperative,
the Immediate knowledge of which could have an adverse effect on
the legal position of the cooperativel.]]
labor negotiations;
5] personnel matters: _
matters specifically exempted from disclosure by stat-
ute, the articles of incorpdration or bylaws; _
_ bids, trade secrets or other confidential commercial
information; _ _ _
information concernjng a member 1s payment history,
creditworthiness or outstanding accounts with the cooperdtive;
discussion of litigation by or against the cooperative.
(d) Notice shall be given for all regular or special
meetings of the board of directors as provided in the bylaws of
the coqperative. _ o _
(e) Action taken contrary to this section is void.] .
(e) Any member affected by action taken contrary to this
section may” commence a suit in’the superior court, and the court

may order Such equitable relief as it deems appropriate in the
circumstances. Action taken contrary to this section shallnot
vmdegl if other equitable relief s available. (§3ch 136

€
SLA 1982

. Sec. 10.25.180. . General powers of board. The board of
directors may exercise all of the powers of a cooperative not
conferred upon the members by this chapter, its articles of
incorporation or its bylaws.” (§ 12(5) ch 93 SLA 1959)

o .Sec. 10.25.190. Districts. The bylaws may provide for the
division of the territory served or to be servéd by a cooperative
into, two or more districts for any purpose, including, without
limitation, the nomination and eléction of directors and the
election and functioning of district delegates, These delegates,
who shall be members, may nominate and eléct directors. Theé
bylaws shall prescribe the boundaries of the districts, or the.
manner of establishing the boundaries, and the manner of changing
the boundaries, and the manner in which the districts function.
No member at any district meeting and no district delegate at any
meeting may voté by proxy or by mail. However, the eléction of
directors Shall be”by mail unléss the bylaws provide otherwise.

(§ 13 ch 93 SLA 39597 am § 4 ch 136 SLA"1982)



Sec. 10.25.200. Officers. The officers of a cooperative are
a president, a vice president, a secretary and a treasurer. The
officers shall be elected annually by the” board of directors from
among its members. When a person’ home% an office ceases to be
a director, he ceases to hold office, e offices _of secretary
and of treasurer may be held by the same person. The board of
directors may elect or appoint such other officers, agents, or
employees as it considers necessary or advisable and Shall
Prescrlbe their Rowers and duties.” An officer may be removed
rom office and nis successor elected in the manner prescribed in
the bylaws. (8§ 14 ch 93 SLA 1959)

Sec. 10.25.210. Amendment of articles of incorporation. A
cooperative may amend its articles of incorporation as follows,
except that it “may change the location of its principal office in

the manner set out in § 230 of this chapter. _
The proposed amendment shall be presented to a meeting

of the members or district dele%ates and the notice of the
meeting shall set out or have altached to it the proposed amend-

ment.

(2) If the proposed amendment, with any changes, is approved
by the affirmative vote of not less than two-thirds of those mem
bers or district delegates voting on it, the president or vice

resident shall execute and ackiowledgearticles of amendment on
ehalf ofthecooperative and the secretary shall affix and
attest totheseal of the cooperative. (8 15 ch 93 SLA 1959;
am § 5 ch136SLA 1968)

~Sec. 10.25.220. Contents of articles of amendment. (a) The
articles of amendment shall recite that they are executed under
this chapter and shall state _
the name of the cooperatjve: ,
2) the address of its principal office; _
3) the amendment to its articles qf incorporation. _
The president or vice president exe_cutm? the articles
of amendment shall make and annex to them an affidavil stating
that the provisions of this section regarding the amendment were
complied with. (8§ 15 ch 93 SLA 1959)

Sec. 10.25.230. Chan%e of lpcation of Brlnmpal office. A
cooperative may, upon authorization of its board of directors or
its, members, change the location of its principal office Dy
filing a certificdte reciting  the change of principal office,
executed and acknowledged by’ its president or vice president
under its seal, attestéd by’ its secretary, in the office of the

commissioner. (§ 16 ch 93" SLA 1959)
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Sec. 10.25.235. Member's right to examine bow ~ and records.
A member of a cooperative may, at a _ reasonable time ind fora
proper purpose, examine and make copies. of the books, and records
of the cooperative at the principal office of the cooperative.
The cooperative may charge a member an amount equal to the actual
cost of duplicating documents requested under this section. The
cooperative may withhold books and records concerning. subjects
which mav be discussed in executive session assoecCified ™ in
AS 10.25.175(c). (8 3 ch 136 SLA 1982)

Article 2. Merger and Consolidation.

Sec. 10.25.240. Merger.. One or more cooperatives, each
hereinafter designated "merging cooperative,”" may merge into
another cooperafive, hereinaftér designated "surviving
cooperative," by complym? with the following requirements.

_ The proposition Tor the merger of the merging coopera-
tives into the surviving cooperative "and proposed articles of
merger shall be submittéd to [a meeting of] the members_of each
mer?mg cooperative and of the surviving cooperative. The notice
[of the” meeting] shall have attached to it a copy of the proposed
articles of merger. _

2) |f the proposed merger and the proposed articles of
merger, with any amendments, "are approved by the affirmative vote
of not less than two-thirds .of those members of each cooperative
voting on them (at the meetlnC?], articles of merger in the form
approved shall be executed and "acknowledged on behalf of each
cooperative by its president or _vice president and its seal shall
be affixed by its secretary. (8 18(1) (2) ch 93 SLA 1959)

Sec. 10.25.245. Merger of coodperatlve and corporation
organized under AS 10.05.003 - 10.05.828. (ag A coozperanve
organized under the provisions of AS 10.25.010 - 10.25.650 may
mer%e Into_a corporation organized under AS 10.05.003 - .
AS 10.05.828 that is engnage in _business as and is certificated
[as an electric or telephone utility] to provide the same type of
public utility service as the cooperative and whose certificated
area is contiguous with that of the cooperative. |

(Sb% The cooperative shall compIY with the provisions of
AS 10.25.240 - 10.25.280 insofar as they set out the procedures

for the merger of cooperatives. _
(c) Thé& manner in which the members of the cooperative may

be compensated for any net remaining assets transferred to the
corporation organjzed  under AS 10.05.003 - 10.05.828  after the
payment of the debts and liabilities of the cooperative shall be
stated in the articles of merger. (8§ 2 ch 10 SLA 1980)

10-



~Sec. 10.25.250. Contents of articles of merger. (a) The |
articles of mergier shall recite that they are executed under this

chapter and shall state _ _
1) the name of each merging cooperative and the address of

its prlnciﬁal office; o _
(2) the name of the surviving cooperative and the address of

its principal office; _ _
a statement that each merging cooperative and the sur-

VIVIn% cooperative agree to the merger;
.. (4) the names and addresses of “the directors of the sur-
VIVIn% cooperative; .

(b) the terms and conditions of the merger and the manner of
carrying it into effect, including the manner in which members of
the ‘merging cooperatives may or shall become members of the sur-
VIVIn% cooperative. _ . ,

. (b) The articles of merger may contain provisions not incon-
sistent with this chapter which aré considered necessary or
advisable for the conduct of the business of the surviving
cooperative. , , _ ,

c) The president or vice president of each cooperative
shall make and annex to the articles an affidavit stating that
the provisions of this section regardm% the articles were
complied with by the cooperative.”™ (8 18(2) ch 93 SLA 1959)

_ Sec. 10.25.260. Consolidation. Two or more cqoperatives,
21 including electric and telephone cooperatives organized under
this ACt, hereinafter designated "consolidating Cooperative" may
consolidate into a new cooperative, hereinaftér designated the
"new cooperative,” b,compyln% with the fo_IIowLn? réquirements,
.The proposition for the consolidation into the new
cooperative and P_oposed articles of consolidation shall be sub-
15 mitted to [a meeling of] the members of each consolidating
15 cooperative. The noticé [of the meeting] shall have attached to
it a copy of the proposed articles of consolidation. _

(2) " If the proposed consolidation and the proposed articles
of consolidation, with any amendments, are approved by the affir-
mative vote of not less than two-thirds of those mempers of each
consolidating cooperative voting on them, articles of con-
solidation in the form approved” shall be executed and, _
acknowledged on behalf of each consolidating cooperative by its
president or vice president and its seal shall be affixed and

attested by its secretary. (8 17(1) (2) ch 93 SLA 1959)

Sec. 10,25.270. Contents of articles of consolidation.
(a) The articles of consolidation shall recite that they are exe-

cuted pursuant to this chapter and shall state _
the .name of each consolidating cooperative and the

address of its principal office;
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- (2) the name of the new cooperative and the address of its
principal office? L _
5) a statement that each consolidating cooperative agrees

to the consolidation; _
“the names and addresses of the directors of the new

cooperative; . o
5)  the terms and_conditions of the consolidation and the

manner of carrying it into effect/ including the manner in which

members of the” consolidating cooperatives may or shall become

members of the new cooperafive. = | _ o
, . The articles of consolidation may contain provisions not
inconsistent with this chapter which are Considered necessary or
advisaple _for the conduct of the business of the new cooperative.
(c) .The president or vice president of each consolidating
cooperative executing the articles of consolidation shall make
and annex to the articles an affidavit stating that the provi-
sions of this section regarding the articles were complied with

by the cooperative. (8 17(2) th 93 SLA 1959)
0

Sec. 10.25.280. Effect of consolidation or merger. (a) In
the case of a consolidation the existence of the consolidating
cooperatives ceases and the articles of consolidation are the
articles of incorporation of the new cooperative. In the case
of a merger the separate existence of the merging cooperatives
ceases and the articles of incorporation of the Surviving |
cooperative are amended to the extent that changes are provided

for "in the articles of merger. . _
The rights, priviléges, immunities and franchises, and

all real and ?ersonal property mcludmg, without limitation,
applications for membership, all debts due on whatever account
and all other choses in action, of the consolidating or merging
copperatives are transferred to and vested in the new con-
solidated _or surviving cooperative without further act or deed.
(c) . The new conSolidated or surviving cooperative, is
responsible and liable for the liabilities and obligations of
each of the consolidating or merging cooperatives and a claim
existing or action or proceeding pendln% by or against the con-
solidating. or merging cooperatives may be prosecuted as if the
consolidation or merger had not taken'place, but the new con-
solidated or surviving cooperative may be substituted in its

lace,

P (d) Neither the rights of creditors nor liens upon the prop-
erty of the cooperatives is _impaired by the consolidation or
merfger. (8§ 19 ch 93 SLA 1959)
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Sec. 10.25,290. Conversion of existing corporation. A cor-
Roratmn organized under the laws of the state and supplying or
aving the Corporate power to supply electric energy, or 'to fur-
nish telephone service, may be converted into a cooperative by
complym% with the following requirements and thereupon becomes
subject To this chapter as if originally organized under this

chapter.
_ pl The proposition for the conversion of the corPoranon
Into ‘a’ cooperative and proposed articles of conversion shall e
submitted fo a meeting of che members or stockholders of the cor-
poration, or in case of a corporation having no members or
stockholders, to a_meetm% of the incorporators of the cor- .
poration. The notice of the meeting shall have attached to it a

copy of the Proposed articles of conversion, _
2) If the proposition for the conversion of the corporation

into "a’ cooperative and the proposed articles. of conversion, with
any amendments, are approved by the affirmative vote of not less
than two-thirds of those members of the corporation voting on .
them or, if the corporation is a stock corporation, by the affir-
mative vote of the holders of not less than two-thirds of those
shares of the capital stock of the corporation represented at the
meeting and voting on them, or, in the case of a corporation .
having™ ng_members” and no shares of its capital stock outstanding,
by the affirmative vote of not less than two-thirds of its incoT-
porators, articles of conversion in the form approved shall be
executed and acknowledged on behalf of the corporation by its
president or vice president and its seal shall be affixed and
attested by its secretary. (§ 20(1) (2) ch 93 SLA 1959)

.Sec. 10.25.300. Contents of articles of conversion, (a) The
articles of conversion shall recite that they are executed under

I
this chapter and shall state _ , _

_ I(1) the name of the corporation and the address. of its prin-
cipal office prior to its conversion into .a cooperative; .

2) the statute or statutes under which it was organized;

3) .a statement that the corporation elects to become a.
Cﬁopteratlve, nonprofit, membership corporation subject to this
chapter; . _

ID4 IfS name as a cooperative; _ ,

5) the address of the principal office of the cooperative;
" 6) the names and addresses of the directors of the coopera-
ive :

['/) the manner in which members, stockholders or incor-
orators of the corporation are to become members of the coopera-
ive . .

(b)_ The articles of conversion may contain provisions not

inconsistent with this chapter considered necessary or advisable
for the conduct of the business of the cooperative:

13-



(c) . The president or vice president executing the articles
of conversion shall make and annex to it an affidavit stating
that the provisions -of this section were complied with regarding
the articles. The articles of conversion are the articles of
incorporation of the cooperative. (§ 20(2) ch 93 SLA 1959)

Article 3. Dissolution.

Sec. 10.25.310. Dissolution of cooperative which has not |
commenced business. A cooperative which has not commenced busi-
ness may be dissolved by delivering articles of dissolution to
the comimissioner. A majority of the incorporators shall execute
and acknowled?_e articles’ of dissolution on behalf of the coopera-
tive. The articles shall state

« (1) the name of the cooperative; _

2) the address of its principal office; _

3 that the cooperative has not commenced business;

(4 that sums received by the cooperative, less that part
disbursed for expenses of the cooperative, have been returned or
paid to thoseentitled to them; o _

5 that no debt of the cooperative is unpaid; _

6 that a magorlty of the mcorgforators elect to dissolve
the cooperative. (8 21{(1) ch 93 SLA 1959)

Sec, 10.25.320. Dissolution of cooperative which has com-
menced business. A cooperative which has commenced business may

be dissolved in the following manner. _
The proposition to dissolve shall be sybmitted to the

members of the cooperative at an annual or special meeting.

The notice shall set forth the proposition.
2) At the meeting, the me?nbe?_s shall approve, by the affir-

mative vote of not less than [a majority] two-thirds of all mem-
bers of the cooperative, the proposition to dissolve the

cooperative. . : .
Upon approval, a certificate of election to dissolve,

3
hereafter demﬁnated the "certificate," executed and acknowled%ed
on behalf of the cooperative by its president or vice presiden
under its seal, attested by its secretary, shall be submitted to
the commissioner for filing together with an affidavit by the
officer executing the cerfificate s_ta_tln? that the statements in
the certificate are true. The certificale shall state the name
of the cooperative, the address of its principal office, and that
the members of the cooperative have voted to dissolve the cooper-

ative. (5 21(2) ch 93 SLA 1959)

Sec. 10.25.330. Effect of certificate of dissolution,
(a) Upon the filing of the certificate and affidavit by the com-
missioner, the cooperative shall cease to carry on its “business
except to the extent necessary for the winding up of business.
However, its corporate existence continues until articles of
dissolution have been filed by the commissioner.
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(b) A cooperative that does not file its articles of disso-
lution wrthrn two ¥ears after the date of filing the certificate
mentioned in his section, shall be involuntarily
dissolved b the commissioner.  (§ 21(2) ch 93 SLA 1959} am § 51

ch 170 SLA 1976)

Sec. 10.25.340, Notice to creditors, The board of directors
shall immediately have a notice of the dissolution proceedings
mailed to each known creditor of and claimant against the
cooperative and publish it once a week for two Successive weeks
in a newspaper of ?eneral circulation in the cjty or borough i
which rprrnerpa ffice of the cooperative is” located.

(§ 21(2) ch 93 SLA 1959)

Sec 10.25.350. Termination of cooperative affairs. The
board of directors shall wind up and settle. the ff airs of the
cooperative, coIIect sums owrn%| to it, liguidate its property and
assets, pay and discharge its debts, obIr ations and liabilifies,
other than those to patrons arising by reason of their patronage,
and_do all other things required to wind up its business. Aftér
paying or discharging or adequately. providing,. for the payment or
discharge of all Tts dthts, obIr ations and liabilities, "other
than those to patrons. arising y reason of their patronage, the
directors shall distribute remaining sums, first, to patrons for
the pro rata return of all amounts Standing to their credit b
reason of their patronage, and second, to members for the p
rata payment of membership fees. Sums then remaining shal
distributed among its members and former members in proportron
to their patronage, except to the extent participation in the
distribution has been legally waived, The board of directors
shall thereupon authorizé the execution of articles of dissolu-
tion. The president or vice president shall execute and
acknowledge articles of dissolution on behalf of the cooperative

and the secretary shall affix and attest to the seal. (§ 21(2)

oh- 93 SLA 1950)

Sec. 10,25.360. Contents of articles of dis qu tion.
(a) The articles of dissolution shall recite th they are exe-
cuted under this chapter and shall state

1) thename of the cooperative;

2) theaddressof its principal office;
~(3) thedate on which the certificate of election to
dissolve wasfiled by the commissioner;
t (4) that there "are no actions or suits against the cooper-
ative:

(SR that all debts, obligations and liabilities of the
cooperative have been paid and discharged or that adequate provi-

sion has been made for them:



(6)  that the provisions of 88 320 - 360 of this chapter have
been complied with. , _ _ _

(b) . The president or vice president executing the articles
of dissolution shall make and annex to the articles an affidavit
stating that the statements contained in the articles are true.

(§ 21 7(2) ch 93 SLA 1959)

Article 4. Miscellaneous Provisions.

Sec. 10.25.370. Piling of articles. Articles of incor-,
oration, amendment, consolidation, merger, conversion, or disso-
ution, when executed and. acknowledged and accompanied by the
affidavits reguwed_by this chapter, shall be presented to the
commissioner for filin'g. If the commissioner finds that the
articles presented conform to the requirements of this chapter,
he shall, upon the_pa¥ment of the fees provided in this_ chapter,
file the articles in the records of his office. Upon filing, the
incorporation, amendment, consolidation, _merger, conversion, or
dissolution provided for is in effect. This “section also applies
to certificates of election to dissolve and affidavits executed
under 88§ 320 - 360 of this chapter. (§ 22 ch 93 SLA 1959)

... Sec. 10.25.375._ Cancellation of certificates issued and
filings accepted. The commissioner may, within one year after a
filing, and after written notice to thé cooperative or individual
making a filing, cancel a certificate issued or filing accepted
under AS. 10.25.010 - 10.25.650, on any ground existing at the
time notice of cancellation 1s made for which the commissioner
could. have originally refused to issue the certificate or accept
the filing. The nofice of cancellation shall state the reason
for the proposed cancellation. A cooperative or individual may
request a hearing within 90 days after receipt of the notice.
The notice of cancellation becomes, final if the cooperative or
Individual does not request a hearm(]q within 90 days after
receipt of notice. Notice of -cancellation must be” sent by cer-
tified mail with return receipt requested. |f the return’receipt
IS not received by the department within a reasonable time and
the department has made diligent mqm% as to the current,
address of the corporation, "notice. may e made by publication

In a newsdpaper_ of general circulation”in the vicinity of the
reglstere office 0f the cooperative or the address ‘of the
individual who made the filing, and the cancellation becomes
fma)l 60 days after publication of the notice. (8§ 68 ch 123 SLA

1980

Sec, 10.25.380. Nonpraofit operation. A cooperative shall be
operated on a nonprofit basis for the mutua] benefit of its mem
bers and patrons. The bylaws of a cooperative or its contracts
with members and patrons”shall contain ‘such provisions relating
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18(a)

18(b)

17

18(c)

to the disposition of revenues and receipts as may be necessary
and appropriate to establish and maintain its nonprofit and
cooperative character. (8§ 23 ch 93 SLA 1959)

Sec. 10.25.390, Disposition of property to secure indebted-
ness. .The board of directors of a cooperative may, without
authorization Dby the members of the cooperative, authorize the
execution and delivery of mortgages or deeds of trust of, or the
Pledgmq_ or encumberm%_of, the property, assets, rights, privi-
egeS, Ticenses, franchises and permits” of the coopeérative,
whether acquired or to be acquired, and wherever situated, as
well as the revenues therefrom, upon the terms and conditions the
board of directars determines, to secure an indebtedness of_the
cooperative. (§ 24(1) ch 93 SLA 1959; am § 1 ch 118 SLA 1970)

Sec, 10.25.400. Limitations on disposition of all the prop-
erty. (a) A cooperative may not otherwise sell, lease or
dispose of [all or a substaritial portion of its ?roperty] more
than fifteen percent (15%) of the cooperative Is total assets,
less depreciation, as reflected on the cooperative's books at the
time of the trans-action unless the transaction is authorized b
the affirmative vote of not less than [a majority] .two-thirds o
all the members of the cooperative. However, notwithstanding a
Provmon of AS 10.25.010 - 10.25.650 or any other provision™ of
aw, the board of directors may, upon the authorization of a
majority of those members of the cooperative [present at a ,
meeéting” of the members,] voting thereupon in an election in which
at leaSt ten percent (10%) of the eligible mempers return ,
ballots, sell, lease or otherwise dispose of all or a substantial
portion of its property to another cooperative [or to the holder
of its property to another cooperative or to the holder of an
evidence of indeptedness issued to the United States of America
or an agency or instrumentality of it] or to the state of Alaska.
(8§ 24(2) ch 93 SLA 1959; am § 2ch 118 SLA'I970) .

b)  Before a vote on authorization of disposition or sale of
more "than fifteen percent (15%) of the cooperativels property,
the board of directors shall; _ _

have the proPerty appraised by three apprajsers
chosen by the board and not associated with the cooperative or a
proposed “buyer of cooperative property, providedthat the pro-
?osed buyer” shall have advanced the cost of such appraisals to
he cooperative; _
, notify all cooperative members, at least 90 days
in advance, of a vaote on disposition of cooperative property,
The notice must contain detailed proposals for disposition of

such.property; ,
at least 90 days before the vote, notify all

other coopératives situated and QPeratlng in the staté that the
property is available for disposition and include with the notice
one copy of each appraisal of the cooperative property; and

-17-



at least 30 days before the vote, mail to all

(4) | |
members any alternative proposal made by another cooperative or
any alternative proposal made bv cooperative members if it: has
beén submitted to the board and signed by 5£ or more members
together with any recommendation that thé board has made, and
pidce all such proposals on the ballot.
C This section does not apply to the transfer of coopera-

tive property pursuant to AS 10.25.240 - .300.

Sec. 10.25.410. Nonliabilitz of members for debts of
cooperative.  No member is liable or responsible for any debts of
the cooperative and the property of th%SBn)embers IS notsubject to

execution therefor. (8§ 25 ch 93SLA 1

» Sec. 10.25.420. Effect of recordation of mort?aé;es. A
mortgage, deed of trust, or other instrument execuled by a .
cooperative, which affects real and personal property and which
is recorded in the real property records in the city, borough or
other recordln% districts in which the property is Jlocated Or is
to be located has the same effect as if recorded, filed or
indexed as provided by law in the proper office In the city,
borough or other recording district as a mortgage of personal
property. All after-acquired property of the cooperative
describéd or referred to as being mortgaged or pledgedin a
mortgage, deed of trust or othérinstrument is subjectto the
lien “thereof .immediately upon the acquisition of such property by
the cooperative, whether or not the property was in existence’ at
the time of the execution of the mortgage, deed of trust or other
instrument. Recordation of such mortgage, deed of trust or other
instrument constitutes notice and has the same effect with
respect to after-acquired property as it has under the laws
relating to recordation of property owned by the cooperative at
the time of the execution of the mortgage, deed of trust or other
instrument and described in it or reférred to as being mortgaged
or pledged thereby. The lien of such mortgage, deed Of truSt or
other instrument Upon_ personal property affer its recordation
continues for the period of time specified in the instrument.
without refiling or the filing of a renewal certificate, affida-
vit or other supplemental information required by the laws
relating to the renewal, maintenance or extension of liens upon
personal property. (§ 26 ch 93 SLA 1959)

. Sec. 10.25.430, Va|ldlt|>/ of mort%a%e under Rural Electri-
fication Act of 1936. A mo t_?a e made Dy a cooperative organized
under this chapter to the United States of America, or.any agency
or |nstrumental|t_¥_ of it, to secure indebtedness incurred” unger
the Rural Electritication Act of 1936, as amended, is not void as
against creditors of the mortgagor and subsequent purchasers and
efcumbrancers of the property”in good faith for value because

the mortgage is not accompanied by an affidavit of the parties to
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it, or an affidavit of the agent or attorney in fact of a party
to it, that the mort_?age is made in good faith to secure the
amount named, and without a design to hinder, delay or defraud |
creditors. A mort_?a e made by a cooperative organized under this
chapter to the United States 0of America, or any agency or instru-
mentality of it to secure indebtedness incurred under”the Rural
Electrification Act of 1936, as amended, need not set forth the
date upon which the indebtedness secured by it becomes due.

(§ 26 ch 93 SLA 1959)

Sec. 10.25.440. Construction standards. . Construction. of
electric lines and facilities, or telephone lines and facilities,
by a cooperative shall, as_a minimum re uwement,_comtply with the
standards of the National Electrical Safety Code in efféct at the
time of construction. (8§ 27 ch 93 SLA 1959)

Sec. 10.25.450. Directors, officers or members as notaries.
No. person authorized to take acknowledgments under the laws of
this state is disqualified from taking™ acknowledgments of instru-

ments to which a cooperative is a party because he is an officer,
director or member of the cooperative.” (§ 28 ch 93 SLA 1959) "

Sec. 10.25.460. Registered office and registered agent.
Each cooperative shall have and continuously maintain in the

state
(1) a registered office which may be, but need not be, the

same as the location of the principal office; _ ,
a registered agent \F/)vho |span Individual resident in the

state and whoSe business office is identical with the registered
office. (8§ 29 ch 93 SLA 1959)

Sec. 10.25.470, Change of registered office qr registered
agent. A cooperative may change its registered office “or change
its registered agent, or both, upon filing in the office of the
commissioner a sfatement setting forth

1) the name of the cooperative; _
2) 'the address of its registered office; .
3) If the address of its “registered office is changed, the
address of the new registered office;
4) the name of the registered agent; ,
(5) If its registered agent is changed, the name of its new
registered agent; , _ _
(6) that the address of its registered office and the
address of the business office and its registered agent, as

changed, will be identical; , ,
7)  that such change was authorised ngresqunon adopted by

its board of directors.” (8§ 30 ch 93 SLA 1959)
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Sec. 10.25.480. Execution and filing of statement. The
statement of change of office or agent shall be executed by the
cooperative by its president or vice president/ verified b
and directed to the commissioner. [f the commissioner finds that
the statement conforms to this chapter, he shall file it in his
office. Upon the filing, the change of address of the registered
office, and the appointment of the“registered agent, or both, as
the case may be, Is effective. (§ 30 ch 93 SLA 1959)

Sec. 10,25.490. Resignation of regrstered a?ent
registered agent of a cooperative may resign 1 rng a written
notice of reSignation, executed in duplicate, wrth the com-
missioner. The commissioner shall rmmedrately marl a coPy of it
to the cooperative at its registered office. pointm ent of
the agent terminates 30 days after receipt of the notrce by th
commissioner. (8§ 30 ch 93" SLA 1959)

Sec. 10.25.500, Service of process on cooperative. (a) The
registered agent of a cooperative is an agent of the cooperatjve
updn whom process, notice or demand required or permitted by law
to be served upon the cooperative may be served.

When a cooperative fails to appoint or marntarn a
grstered agent in the state, or when its registered agent can-
with reasonable diligence be foun at the registere offrce
then the commissioner is an agent of the cooper Ive upon whom
process, notice or demand may be served. 31 ch 93 SLA 1959)

Sec. jl0.25.510. Manner of service on commissioner.
(a) Servrce on, the commissioner is made by delivering to and
leaving with him, or with a clerk havrnlg charge of the cor-
poration department of his office, cate copres of the
rocess, notice or demand. The commrssroner shall immediately
ave cne_copy forwarded by registered mail, addressed to the
cooperative at its rearstered office. Service on the com-
missioner is returnable in not less than 30 days.

(b The commissioner shall keep a record of each pr
notice and demand served upon him under this, section, and sh
record the time of service and his action with reference to it.

(§ 31 ch 03 SLA 1959)

Sec..10,25.520. Other means of service not affected.
Nothrngz in 88 500 and 510 of this chapter limits or affects the
N
00

0CEeSS,
all

right 1o serve process, notice or demand required or permitted by
law to be served on a ¢ 1peratrve In any other manner permitted

by law. (§ 31 ch 93 SUA 1959



Sec. 10.25.530. Fees. {a) The commissioner shall establish
by re?ulatlon subject to AS 10.05.773, charge and collect filing

fées for _ _ _
articles ofincorporation,
articles of amendment?.
articles ofconsolidation or merger,;
articles of conversion; _
certificate of election todissolve?
i, articles ofdissolution; o ,
_ Cfiling certificate of change of principal office and
designation or change of registered office and registered agent;
an

8 actinT?1 as agent for service of process, _

(b e department m b5y regulation charge each cooperative
subject to AS 10.25,010 - 10.25.650 a fixed fee in place of the
various fees specified in AS 10.25.010 - 10.25.650, with the.
exception (a)(l) of this section, and for the routine administra-

fili
fIli
fil
fili
il
fil
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tive services rendered to the corporation by the department. An
increase in the fixed fee char%ed under this subsection is sub-
{ect to AS 10.05.773. L§ 32 ch 93 SLA 1959; am § 52 ch 170 SLA
976; am § 69 ch 123 SLA 1980)

Sec. 10.25.540. Taxation of cooperatives. (a) Cooperatives
under AS 10.25.010 - 10.25.650 shall ‘apply for a business license
and pay the initial license fee as provided b% the Alaska
BusineSs License Act (AS 43.70.020 - 43.70.120), as amended.

Before March 1 of each year,
each telephone cooperative shall pay to the state,

instead of state and local ad valorem, incomé and excise taxes
which may be assessed or levied, a percentage of its gross reve-

nue earnéd dur|n% the preceding calendar year,;
each electric cooperdtive shall pay to the state,

instead of state and local ad valorem, income and excise taxes

which may be assessed or levied, a tax on the number of kilowatt
hours of“electricity sold at retail by the cooperative during the
receding calendar ‘year. 6§ 33 ch 93" SLA 1959; am § 1 ch 66" SLA

9960; am § 1 ch 74 SLA 1980)

Sec. 10.25.550. Amount of telephone cooperative gross reve-
nue tax. The telephone cooperative gross revenue tax shall be

computed as follows: , _
_(ul) one percent of gross revenue for cooperatives which have

furnished telephone service to consumers for less than five years

as of December 31 of the Preceding calendar year; | _
two percent of gross revénue for cooperatives which have

furnished telephone service to consumers for five years orhloggger

as of December 31 of the Rrecedmg calendar _year, 5% 3 cC
SLA 1959? am § 1 ch 66 SLA 1960; am § 2 ch 74 SLA 1980)
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Sec. 10.25.555. Amount of electric cooperative tax. (a) The
electric cooperative tax shall be computed as follows: | _
1) one-fourth mill per kilowatt hour for cooperatives which
have furnished electric energy and power to consumers for less
than five years as of December 31 of the preceding calendar year;
one-half mill per kilowatt hour for cooperatives which
have furnished electric energy and power to consumers for five
years or Ionge_r as of December 31 of the preceding calendar year.
his section, "mill" means one-tenth 0f one cent:

(b?] In
(§ 3'ch 74 SLA 1980
Sec. 10.25.560. Manner of computingn telephone cooperative
Ilp one cooperative mcIéJBdes

ross revenue. Gross revenue of a tele
Il revenues earned from local and toll services. (8 33 ch
LA 1959; am § 4 ch 74 SLA 1980)

Sec, 10.25.570. Refund to local governments. The proceeds
of the telephone cooperative gross revenue tax and the electric
cooperative tax, less the amount expended by the state in their
collection, shall be refunded to an or(]qanlze_d borough or a cit
of any class incorporated under state Taw, in the proportion that
the révenue was earned within the city or the borough area out-
side the city. However, taxes collected on gross révenue earned

g
d
S

b){ a telephone cooperative or on_ the sale of_electr|0|t3t/] by an
electric cooperative outside a city or organized borough shall be
retained by the state and deposited into its general fund. 33

ch 93 SLA 1959; am § 1 ch 241 SLA 1970; am 8 5 ch 74 SLA 198

Sec. 10.25.580.. Inventory and fixtures subject to taxation.
The inventory and fixtures of a business operated by a coopera-
tive .incidental to the furnlshln,% of central station electric
service, including, without limitation, appliance stores or
departments, is not exempt from ad valorem taxes. The inventory
and accounts of these businesses shall be separately majntained
and taxes shall be paid upon them as provided by law. (§ 33

ch 93 SLA 1959)

. Sec. 10.25.590. Connection and interconnection of facili-
ties. _A telephone cooperative organized or doing business
under this chapter, hereafter designated as applicant, may .
require a person furnishing telephone service to the public in
the state, hereafter designated as company, to interconnect its
lines, facilities .or systéms with, or othérwise make available
the lines, facilities or systems to, the applicant's telephone
lines, facilities or systems, in order to provide a continuous
line of communication for the applicant's subscribers. [If the
company and the applicant are unable to agree upon the terms and
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conditions of interconnection, including compensation, te
superior court shall, upon petition of the parties, or either ofF
them, establish the terms ad conditions. The terms axd corr
ditions shall be reasonable ad nondiscriminatory. (8 34 ch 93

SLA 1959)

Sec. 10.25.600. Correction of defectively organized coopera-
tives. IT a cooperative has Ffiled defective articles of incor-
poration, or has failed 1t do all things necessary t perfect its
corporate organization, it may Ffile corrected articles of incor-
poration, or arerd the original articles, and do ard perform all
acts ad things necessary for the correction of te defects. The
action so taken is valid ad binding upon all persons concermned.
The capacity of the cooperative to Ffile corrected articles of
iNncorporation or anendnents t te original articles, or O do
ad perform all acts and things necessary, nmay rot be qquestioned.
<§ 37 ch 93 SLA 1959)

Article 5. Gerneral Provisions.

Sec. 10.25.610. Purpose. Cooperative, nonprofit, membership
corporations may be organized uder this chapter for the purpose
of supplying electric erergy or telephone service ad promoting
ad extending te use of these services. (8 2 ch 93 SLA 1959)

Sec. 10.25.620. Chapter extended 1o existing cooperatives.

Sec. 10.25.630. Construction of chapter. This chapter is
conmplete Iin itself ad is controlling. The provisions of any
other law of the state relating to the organization of a cor-
poration, except as provided in this chapter, do rnot apply to a
cooperative organized uxder this chapter. The enureration of an
object, purpose, power, manner, nethod or thing does not exclude
like or similar objects, purposes, powers, manners, nethods or
things. (8§ 35 ch 93 SLA 1959)

Sec. 10.25.640. Definitions. As used IN AS 10.25.010 -

10.25.650

(1) "commissioner” means the commissioner of comerce ad
economic development;

(2) "cooperative" nmeans a corporation organized uxxer

AS 10.25.010 - 10.25.650 or which becomes subject to AS 10.25.010
- 10.25.650 in the manrer provided in AS 10.25.010 - 10.25.650;
(3) "person” means a mnatural person, firm, association, cor-
poration, business trust, partnership, federal agency, state or
political subdivision, or an agency of the state or political

subdivision, or a body politic;

-23-



(4) "telephone service" nmeans communication service whereby
voice communication through the use of electricity is te prin-
cipal intended use, ard includes all telephone lines, Tacilities
or systens used Iin the rendition of this service.

(5) "related telecommunications service" means telecom
munNnications service where there is the transmission ad reception
of messages, iIimpressions, pictures, ad signals by neans of
electricity, electromagnetic waves, ard arty other kind of ernergy,
force variations, or impulses, whether conwneyed by cable, wire,
radiated through space, or transmitted through other media within
a specified area or between designated points. (8§ 3ch 93 SLA
1959; am § 10 ch 64 SLA1959; an§ 2 ch 1 SLA 1961; an§ 72
ch 218 SLA 1976; anm § 5ch 136 SLA 1982)

‘Sec. 10.25.650. Short title. This chapter may be cited as
the Electric and Telephone Cooperative Act. (8 1 ch 93 SLA 1959)



ALASKA RURAL ELECTRIC COOPERATIVE
ASSOCIATION, INC,

237 E. FTREWEED LANE « SUITE 301
ANCHORAGE, ALASKA 99503 « (907)276-3235

February 25, 1988

Hr. Jeff Bohaan, Executive Director
Alaska Public Interest Research Group
P.0. Box 10-1093

Anchorage, AK 99510

Dear Jeff:

This is in response to your coaaents on HB 394 dated February
22, 1988.

First, we have never said that the purpose of this legislation
is to deal with *aergers, dissolutions, consolidations, etc.l You
aay > ve received that iapression froa a newspaper story. That vas
the focus of the news report, apparently because the reporter sav
this as the one provision with the aost potential for controversy.
What we have said is the purpose of this bill is to aaend the
electric and telephone cooperative act "to clear up aabiguities, to
perait cooperatives to operate efficiently, and to assure proper
control of the cooperatives by the aeabers. m

We have no hidden agenda. |If you could suggest an aaendaent
which would narrow the scope of the title to prevent the" addition
of iteas to this bill which are not geraane to AS 10.25, we would
be delighted to endorse that aaendaent.

Sectign_i._  The law is presently silent on whether cooperative
utilities can sake contributions for public purposes as wruld be
authorized by this section. All cooperatives are frequently asked
to sake such contributions. Host cooperative boards have decided
to sake contributions. Soae coop boards, on the advise of counsel,
have decided that they do not have the authority to do so. Our
principal purpose in proposing this kind of aaendaent is siaply to
get the lav stated clearly as to what a cooperative can or cannot
do in regard to contributions. The proposed standard is lifted
verbatia froa the law governing all other types of cooperatives in
this state (AS 10.25.010 (12)).

Sectign_10i The proposed deletion of language in this section 1is

purely for the purpose of eliainating surplus language which causes
confusion. Host electric cooperatives - all of the larger ones -

DEMOCRACY IN ACTION



now provide for voting by sail for election of directors. The old
language in Section 10 being deleted iapliea that the election has

to take place at a aeeting.

If a cooperative does not have sail balloting and a quorua is
not present at an annual seating, the procedure is to adjourn the
meeting to a later date rather than calling a special meeting.
This procedure is provided for in AS 10.25.110 and is not proposed

for aaendaent.

The amendment in Section 10 does not eliminate the right to
recall directors. To sake that right completely clear, the House
Labor and Commerce subcommittee amended Section 8 (page 6, line 8)
to provide that coop bylaws {hall provide for the right of recall.
We support that aaendaent.

Sectign_13., The subcommittee amended this section to resove the
language on page 9, line 1 at our request. With that change, every
item specifically listed as a subject which a cooperative board say
discuss in executive session was believed to be included in the
general provisions of AS 10.25.175 (c) when that section was
enacted in 1980. Recent court decisions on similar provisions in
AS 44.62.310 have cast doubt on that belief, so we ask that these
items be listed specifically. When you look at this list of
specific subjects, surely you cannot have any sericus belief that
they are not appropriate subjects for discussion in executive
session. Any action taken on these subjects would still have to
done in open session.

Electric and telephone cooperatives ore corporations, not
government entities, so it is necessary to deal with open meetings
for cooperatives in AS 10.25 rather than applying .AS 44.62.310
which covers public bodies. It would not be appropriate to apply
that section to cooperatives by reference as you suggest because in
a cooperative it is the "membership* not the “public* which should
have a right to attend and be informed.

Sectign_14;. You understand this section the same way we do. A
court could void an action if it determined that to be the
appropriate remedy, it is just that voidance would not be
automatic.

8&s£LIP A8i. *e understand this section to be narrow in its scope.

Only those subjects which are appropriate for discussion in
executive session can be withhled from inspection by a member.

If you have any further questions or comments regarding this
legislation, ve would be pleased to discuss them with you.

David Hutchens



NAKNEK ELECTRIC ASSOCIATION,

POST OFFICE BOX 118 . NAKNEK, ALASKA 99633 + PHONE (907) 246-4261

%

February 26, 1988

John Sund, Representative
Alaska State Legislature
PO Box V (MS 3100)

Juneau, AK 99811

Dear Representative Sund:

As Representatives for Naknek Electric Association, Inc.
(N.E.A.), we are jointly sending this correspondence to ask for
your support concerning HB 394, which will be before you for

consideration.

The proposed bill will modify the existing language of The
Electric and Telephone Cooperative Act (AS 10.25) in an effort to
meet the changes that have occurred in the utility industry since
the Act was adopted in 1959.

Although we support all of the proposed amendments, two items of
particular concern have prompted this writing.

0Of foremost concern to N.E.A. and the other Cooperatives 1in
Alaska are the proposed changes to Article 3 of the”Statute.

most significant change here would be thg*dTncrease™ "" in the”oTe
required to sell a Cooperative from a simple majority tg"a two-
thirds majority. We  feel, that since"--— the vgttg to sell or
dissolve a Cooperative is the most important decision that the
members can make, that this decision should be based on an
overwhelming majority of the member/owners.

As you may be aware, N.E.A. along with many of the other
Certificated Electric Utilities in Alaska, have been contacted
for potential buy-out offers, (See attached copy of letter dated
October 12, 1987 from ERA Realty). This prompts us to pursue the
above referenced amendment. Those of us directly involved with
the Cooperative Systems believe that local ownership and
leadership is “txzxi\the best way to operate a utility company.

N.E.A. is ""also vqgry interested in the proposed amendment to
Section 10.25.020"/Powers of an Electric Cooperative.

\
/



Page Two

The section relating to authorizing waste heat distribution
systems as a Cooperative function is most important to N.E.A. In
the past, the legislature has encouraged the wuse of waste
heating, but unfortunately the Cooperatives have had no clear
authority to engage in that business. This modification would
allow the Cooperatives this opportunity. N.E.A. has 1in place, an
operating waste heating system that provides heating service to
83,837 square feet of residential and commercial buildings. We
believe that this service provides a benefit to our consumers at
a substantial savings of money and natural resources. For these
reasons, we believe the Cooperatives should statutorily be
permitted to engage 1in this business.

We thank you for your time, and any consideration that may be
given to this important Legislation will be appreciated by our
consumers.

Sincerely,

N-/(xA hi fxfcu.
Dale Peters, Directgr

Edwin Anderson, Vice-President

Daniel E. Bloomer,
General Manager

cc: David Hutchens, ARECA
Roger Kemppel, N_E.A. Attorney
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Electricity co-ops want hostile-takeover protection

Th« AayodiVod Press legislature would Increase the "If you have 2,1100 mem bers cere shout them In the Lower

JUNEAU — The non-profit vote needed to sell or disband and 1,251 vote t« sell and 48, he said, and as A laska
utility cooperative! that pro- a utility from half the mem - 1,249 vote not to, la that clear eo-ops Improve their financial
vide rpany A laskans with bers to two-thirds. enough to go and sell? We looting they might become
electric pgw jr are seeking "W e as a co-op organization think the margin should be attractive to utilities looking
safeguards against hostile m are not trying to keep a co-op substantially greater,” John- to expand, growing compa-
takeovers by profitable com - from selling If It's the opinion son said Thursday nies iq other states have, In
panies. of the vast majority of the There's no Immediate essence, bought out some co-

A bill supported by the membership that they should threat of utility takeovers In ops by offering members
Alaska Rural Electric Cooper- sell,” says Ken Johnson, In- Alaska, Johnson said money for giving up tbelr
ative A ssociation and Intro- form ation director for the as- shares of a co-op's equity, he
duced In both houses of the sociation But there Is Increasing con-  said.

JUNEAU EMPIRE

FRIDAY. JANUARY 29. 1988 3

Non-profit utility co-0ps takeovers

eWwW -

Other than the proposed voting
change, mostofthe measure's provi-
sions would simply clarify coops’

h

SUE CROSS should sell,” says Ken Johnson. In- (09(— mSBnd
formation director for the associa- m‘ | % 8%]]
sSoe oanare. L
O

r. current brattices by putting them In
Since then the loons have been re- statute,Johnson said
financed at lower Interest, they’re U tilities want it stated in law that
being paid off and Alaska utilities they can donate money to charities
are building value, he said (Teducalional groups - as some do
The association represents all but now - and that members can vote
two of Alaska's 17 electric coopera- by mall as wellas voting in person at
tives, the Barrow and Middle coop meetj

KuikokwIm co-ops. About 70 percent W‘t

of Alaska electric consumers are
mETf’bemo“ EIE%SG%%@ w
s 0
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go0518hL
Ford
4725788
Original sponsor: Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 406 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to immunity for the decision to take

or not to take an intoxicated or incapacitated person
into protective custody; and providing for an effec—
tive data."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 47.37.170(g) 1is repealed and reenacted to read:

(9) A person may not bring a civil or criminal action against a
peace officer or member of the emergency service patrol based on the
decision of the peace officer or member of the emergency service
patrol to take or not to take an intoxicated or incapacitated person
into protective custody or to release a person from protective custody
as provided in this section, unless the decision is made maliciously.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).



go0518hBa
Ford

AMENDMENT
Offered in the HOUSE By Sud

TO: CSHB 406(HESS)

Page 1, line 16, after "maliciously’':

Insert "or wvith gross negligence”

-1- 4/725/88
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Offered: 4/7/88 go0518hB
Referred: Judiciary and
Finance

Original sponsor: Rules/Governor

BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 406 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to immunity for the decision to take

or not to take an intoxicated or incapacitated person
into protective custody; and providing for ai effec—

tive date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 47.37.170(g) is

(@ A person may not b&ii%f4;tﬁvil or criminal action based on
the decision of a peace officer or member of the emergency service
patrol to tali®or“not to“talte™an intoxicated or incapacitated person
into protective custody or to release a person from protective custody
as provided in this section, unless the decision is made maliciously.
Sec. 2. This Act takes effect immediately under AS 01.10.070(c)-

(T “yr k *

B.o-v A £,'val $sr c-vrw \e¢>cc [

CMfr peoicc.

HBO406B -1- CSHB 406 (HESS)



olbotna police department

$.<© .$0x 2499
g>olbotna mlasba 99669

Suane
dtthtef nf police

Representative John Sund /A
Alaska State islature /1 \
Pouch VIMS @9) U
Juneau, AK 9

Dear Representative Sund,

| am writing to you about two bills that are presently in "louse Judiciary, of which
you g_rl? the Chairman. | would appreciate it if you would consider my thoughts on
two bills.

House Bill 406. This bill has come toyour committee with some amendments to it, that
were made in House HESS. The amended version is acceptable to my City. We urge
you to move this bill as quickly as possible. It is an important bill to every
municipality in the State of Alaska, in that Cities need relief from the Busby decision.
Time is short, and the bill is scheduled to go to another committee in the House,
before it moves on to the Senate.

Senate Bill 37. This relates to the Fingerprinting of Juveniles. Hopefully, it will
§ me to your committe from House HESS in the near future It is my opinion, that SB

.if enacted, would provide law enforcement avery important tool for investigating
crimes. It is well documented that a large percentage of crime in Alaska is committﬁl
by Juveniles. By allowing the taking of fingerprints under the guidelines of SB J/.
the ability of law enforcement to solve crime committed l?y juveniles would be
greatly enhanced. We in law enforcement do not see SB 3[" as an unreasonable
intrusion of privacy, since the fingerprinting would be done only after juveniles of
a certain age are arrested for felonies. \We also do not feel that fingerprinting a
juvenile is inconsistent with rehabilitation of youthful offenders.

Thank you for your time on these issues. If you or your staff have any questions that
| may answer, please contact me.

Sincerely,

Duane S. Udland
Chief of Police

cc: Representative Navarre



P.0. Box 23, Crulg, Alusku 99921 (907)826-3275

April 14, 1988

Representative Jc:. Sund APR | s
State Capitol
Juneau, Ak 99801

Re: HB406

Dear John,

It is my understanding that HB 406 is in your committee. |
am writing to ask t.iat you schedule it for a hearing and move
it out with a recommendation to pass Iit.

The bill will relieve the City from the duty to incarcerate

each person observed in an intoxicated state, or at least, as
I understand it, allow the officer some professional discretion

in the decision. As our officers make bar checks, they encounter
many intoxicated persons, most in the care of companions or
friends. IT our officers follow the present policy as outlined

in the Busby case, they are negligent in their duties if they
allow intoxicated or incapacitated people to leave the premises.
We are presently expanding our jail, but as you know, the summer
population of fishermen is no match for our police force or
our facilities.

Officers should have the ability to escort drunks to their boats,
to their homes, or to release them to their friends. At the
time Busby was being litigated, the City of Craig was sued by
a person who was arrested because he was intoxicated; it seems
that we can"t win, we are sued if we arrest drunks, and we are
liable if we do not.

Alaskan municipalities and professional police officers need

the protection of HB406. You and the House and Senate majority
are the key, please help us by passing this bill this session!

Executive Assistant to the Mayor

cc: Rep. Peter GolLl
Sen. Dick Eliason



CITY OF SEWARD - Main OFfice (907) 224-3331

- Police (907) 224-3338

P.0. B)X 167
SEWARD, AL)ASKA 99664 ® Harbor (907) 224-3138
- Fire (907) 224-3445

e Telecopier (907) 224-3248

April 14, 1988

The Honorable John Sund, Chairman, Judiciary Committee
House of Representatives

P.0O. Box V, Mail Stop 3100

Juneau, Alaska 99811

Dear Sir:

This is to request that you lend your support to the passage of House
Bill No. 406, regarding protective custody. The recent amendment to
the bill makes it a good bill that needs to be enacted quickly.

The burden that has been set upon law enforcement since the Busby
decision has been detrimental to the safety of the public. Police
Officers have been forced to detain incapacitated persons who did not
need 1it, to protect themselves, wasting time that <could have been
better spent protecting the general public.

The "malicious"™ addendum to the bill will protect those incapacitated
persons who really need to be placed into protective custody. Removing
the financial burden from the municipalities will further push the
State into establishing systems to help alleviate the problem we are
having in our streets. Our agency has begun billing protective custody
prisoners, and placing the money into a trust fund. We hope that this
will place some of the burden on the drinking public, thereby making
them think about saving money for a cab, or getting a ride home and not
collapsing in the streets. More must be done.

This bill is a good step in the right direction. I would hope that you
would use your good office to move this bill along.

Seward Police Department

LAB/dra



REFERRALS: Judiciary
Finance

] DATE:  fa;l 1,JHL
Health, Education ad
The Social Services Committee has considered HB 406

"AN Act relating to the responsibility for the treatment and care of -
intoxicated and incapacitated persons taken iNnto protective custody, ad
providing for an effective date.”

RECOMVENDS:
[X3 replace with C5 HI wvet* [ ] te sare title
[ ] attached amendment(s) CX] a rew title
ty do pass
do Nnot pass
NoO reconmendation
individual recormendations
additional referral to te Committee
ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ ] Fiscal impact [ ] same as previous fiscal note
[ ] zero fiscal note published
[ ] zero with analysis [y ] same as previous zero Tiscal

note published /7Q 17<9R
SIGNING OTHER RECOMIVENDATIONS:



STH\E COWPER
GOVCBNQR

S TAT I3 OF A LASKA
OFFICE OF THE GOVERNOR

JIINEAU

January 27, 1988

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Il1l, sec. 18, of the Alaska Con—
stitution, | am transmitting a bill relating to the respon-—
sibility for the treatment and care of intoxicated and 1in-—
capacitated persons taken into protective custody.

The bill is intended to address an existing crisis relating
to the placement of intoxicated and incapacitated persons in
state correctional facilities. As applied in the recent
decision of the Alaska Supreme Court in Busby v. Municipal—
ity of Anchorage, 741 P.2d 230 (Alaska 1987), AS 47.37.-
170(b) creates an actionable duty to take 1into protective
custody persons who are incapacitated by alcohol. According
to the court, failure to take an incapacitated person 1into
protective custody creates a cause of action against a peace
officer (or member of an emergency service patrol) who exer—
cises the discretion not to do so, for any damages or in-—
juries that occur as a result of the officer®"s (or member®s)

decision. The Busby decision has resulted in a tremendous

increase in the number of persons being taken into protec—
tive custody under AS 47.37.170 by law enforcement agencies

due to the agencies”™ fear of potential liability. Because
of the lack of adequate alternative placements, most of
these persons end up being detained 1in state correctional

facilities.

Section 2 of this bill addresses this problem by making
clear that, while the duty to provide for the safety of in—
capacitated persons exists, the decision to take a person
into protective custody or to release a person in protective
custody 1is a discretionary function under AS 09.50.250(1)

(for state employees) and AS 09.65.070(d)(2) (for municipal
employees), and no cause of action may be brought based upon
such a decision. In other words, this bill would have the
effect of countering the decision in Busby, and is supported
by the municipalities in Alaska as well as the Department of
Corrections, Department of Health and Social Services, De-—
partment of Law, and Department of Pub. 7ic Safety. In addi-



The Honorable Ben Grussendorf Page 2

tion, by making clear not only that this is a discretionary
function but that it is the sort of discretionary function
that does not give rise to liability, this bill avoids the
problem created by Neakok v. Division of Corrections, 721
P.2d 1121 (Alaska 1986) . The decision in Neakok virtually
eliminated any effect remaining in the legislature®s phrase
"discretionary function” in AS 09.50.250(1).

Section 1 of the bill addresses a related problem. AS 33.-
30.071(a) presently requires municipalities to be responsi—
ble for the cost of care for incapacitated persons placed in
municipal detention facilities, while the state is responsi—
ble when such persons are placed 1in state correctional
facilities. Nearly all incapacitated persons are taken into
protective custody by municipal peace officers or emergency
service patrols, but municipalities in which a state correc—
tional facility exists have little incentive to identify and
use alternative placements for incapacitated persons since
it costs them nothing to place those persons in a state cor—
rectional facility. The amendments in sec. 1 of the bill
require the appropriate municipality to pay the costs of
protective custody in a state facility, regardless of who
placed the incapacitated person in custody.

Municipalities 1in which a state correctional facility does
not exist are fully responsible for the care and placement
of 1incapacitated persons under AS 33.30.071(Ca), and thus
hava substantial incentive to 1identify and use placements
less costly than prison cells.

The problem of crowding 1in Alaska®s prison system is well
known, and 1is exacerbated by the large numbers of incapac—
itated persons who are admitted under AS 47.37.170. Section
1 of this bill would equalize the burden for the cost of
care of incapacitated persons between all Alaskan commu—
nities, and help address the serious crowding problem in
state correctional facilities. It will also provide 1incen—
tive for municipalities to identify and use placements for
incapacitated persons that are less costly than prison beds
and more treatment oriented, as intended by Alaska®s Uniform
A_lcoholism and Intoxication Treatment Act (AS 47 .37).

Finally, due to the crisis/that this bill is intended to
address, the bill contains an imraediate”effective date.

Steve Cowper
Governor



KENAI POLICE DEPT.

107 SOUTH WILLOW ST., KENAI, ALASKA 99611
TH EHPHONE 283-7879

February 12/ 1988

Honorable Michael Navarre
House of Representatives
Box V

Juneau/ Alasxa 99811

RE: House Bill 406
Protective Custody

Dear Repres™a™hfe Navarre;

Section 1 of this bill that amends AS 33.30.071(a) is unacceptable. It would
require municipalities to now absorb the cost of protective custody detentions
made within their jurisdiction. Those detentions made in the Borough would still
be at State expense. The municipal taxpayer is being asked to absorb a cost for
a service that is provided without taxpayers cost outside the municipality. As
protective custody under Title 47 is not a violation or criminal offense there is
no meano by which the municipality can recoup the expense incurred. In the City
of Kenai almost all protective custody detentions involve transients or other
ncn-city residents where no other disposition is available.

Section 2 of this bill 1is much needed 1in order to protect the State and

municipality from excessive liability exposure over an area of limited control.
Changing the protective custody from a ministerial to a discretionary function as

provided by this bill will accomplish that.
Your time and consideration of this input IS appreciated.

Respectfully;

Chief of Police

RAR/tc



STATE OF ALASKA BELL VERSION: HB 4<%6
1988 LEGISLATIVE SESSION publishdate ;1727/88 V- /

BOrircT FISCAL NOTE

Revision Date: . Agency Affected: Dept. Corrections
Title - "An Act relating to the treatment andg”;

care of intoxicated and incapacitated persons.
Sponsor:_ Components

Requestor-.

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 8 FY & FY 0 FY aL FY 2 FY B

PERSONAL SFRVICES
TRAVEL
CONTRACTUAL
SPALIES

IPVENT

DA STRUICTURES
GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING 0 0 0 0 9 0

CAPITAL 0 0 0 > o 0

REVENUE 0 0 0 0 2~ ..Q .

FUNDING:  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL 0 n ) n

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Attachasgarate page ifrecessary)

This legislation will have no fiscal impact on the Department of Corrections
There will be increased costs for the Department of Public Safety. Projected
program receipts from municipalities, based on current bookings, are

Prepared by: Susan Knigh™og, Director-----—--———————- Phone :
Division : Administrative Services Date:
Approved by Commissioner:  Susan Humphrey-Barnetc Date :
Agency: Department of Corrections”

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

Reguestor
Office ofManagement and Budget
Impacted Agency(iies) P5*c ---- of —



STATE OF ALASKA Dill Version: HB 406
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FISCAL NOTE
REQUEST
Revision Date: Agency Affected: Public Safety

Title: Relating to the responsibility BRU: DPS Administration
for treatment and care of intoxicated...

Sponsor: Rules Committee Components: Contract Jails
Requestor: Governor"s Office

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING Fy 88 FY 89 FY 90 Fy 91 FY 92 i1 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- _p-

CAPITAL

REVENUE

NDING:  (Thousands of Dollars)
GENERAL FUNDS -0- -0- -0- -0- -0- -0-
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OTHER
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page 1if necessary)

See Fiscal Note continuation page for analysis,

Prepared by: Gayle Horetski, Deputy Commissioner Phone: 465-4322
Division: Commissioner®s Office Date:

Approved by Commissioner: Date: /- ~21 £
Agency: Public Safety

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page _1 of 2
Senate Secretary



HB 406

1727788
FISCAL NOTE ANALYSIS

"An act relating to the responsibility for treatment
and care of intoxicated and incapacitated persons
taken into protective custody; and providing for

an effective date.”

Under this bill, the municipality in which an intoxicated person was taken into
protective custody under AS 47.37.170 1is responsible for the cost of care of
that person while he or she is incapacitated. This would have no effect on"the
Department of Public Safety, as we do not pay the costs of care for these

persons now, nor would we under this bill.

Page 2 of 2
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DEPARTMENT OF LAW

STEVE COWPER, GOVERNOR

P.O. BOX K-STATE CAPITOL
JUNEAU, ALASKA 99811-0300
PHONE: (907) 465-3600

OFFICE OF THEATTORNEY GENERAL i

Honorable Niilo Koponen

Honorable Johnny Exlis
Co-Chairs

House Health, Education, and
Social Services Committee

Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re:

February 3, 1988

HB A06, treatment and care of
intoxicated and incapacitated
persons

Our file no. 773-88-0051

Dear Representatives Koponen and Ellis;
I let an error in this bill slip by. On page 1, line
27, the word "readopted"™ should, of course, read "reenacted."

Assuming that the bill will be

would appreciate your making this correcti/on

reported out of your

committee, |1
in a committee sub-—

stitute. (The "readopt™ language comes/from regulations work,
whereas the "reenact" is appropriate fot'legislation.)

We have been advised by Revisor of Statutes David
Dierdorff that, with the computerization of bill processing, the
effect of this error is to have the section "read"” by the SIRS
program 1in BASIS as simply "repealing” the provision. SIRS 1is
programmed to read "repealed and reenacted"” as equivalent to
"amending," but if the words "and reenacted" do not appear after
"repealed,”™ it assumes that the section cited in the lead-in 1is

repealed.
override the entry and correct
committee substitute,

David also advises that it
it until
is actually entered

is nrt possible to manually
a new document, such as a
into the system.



Hon. Niilo Koponen and Hon. Johnny Ellis February 3, 1988

Co-Chairs, House Health, Education, and Page 2
Social Services Committee

File no. 773-88-0051

Sorry to have let this slip by. Thanks for taking care

of it.
Yours truly,
GRACE BERG SCHAIBLE
ATTORNEY
eterson
Assistant Attorney General
GBS :AHP :chb
cc: Bob Evans

Legislative Liaison
Office of the Governor
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ferred to another health facility, and hits no
funds, may be taken to the person's home, if
any If the person has no home, the approved
public treatment facility shall assist the per-

son in obtaining shelter.

(g) Peace officers or members of the emer-
gency service patrol who comply with this
section are acting in the course of their offi-
cial duty and are not criminally or dvilly

liable for it

(j) For purposes of (b) of this section, "inca-
pacitated by alcohol”™ means aperson who, at

the result of consum ption of alcohol, is ren-
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Handbook of the Law of Torts § 53, &35
(@thed 1971). This Steted] tepaessdr
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dered unconscious or has judgment or physi-
cal mobility so im paired that the person can-
not readily recognize or escape conditions of
apparent or imminent danger to personal
health or safety. The definition in AS 47.37.-
270(8) applies to other portions of this chap-

ter

3. Because this appeal comes to us on summ ary
judgment, our obligation is to draw all inferenc-
es of fact in favor of appellant Busby and
against appellee M unicipality. O€€, eg., Alaska
Rent-a-Car v. Ford Motor Co., s26 p.2da 1136,

1139 (Alaska 1974).
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163 167-68 Aleda 198?); Bachner .

4. section 236 of the Restatement (Second) of
Torts (1965) provides:

The court may adopt as the standard of
conduct of a reasonable man the require-
ments of a legislative enactment or an adm in -
istrative regulation whose purpose is found to
be exclusively or in part

(a) to protect a class of persons which in-
cludes the one whose interest is invaded, and

(b) to protea the particular interest which
is invaded, and

(c) to protea that interest against the kind
of harm which has resulted, and

(d) to protea that interest against the par-

ticular hazard from which the harm results.

Rich, 554 P2d 430, 44\Vr (Niedka 1975);
Breitkreutz v. Baker, 514 P2 17, 20-21
Aleda 1973); Ferrell v. Baxter, 434 P
290, 263-65 (Aleda 1971); see generally
Prosser, supra p 6 § 3B a20-9, >
slaemrt(Sa:Uc) diats § 25 (199
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E.g., State Mechanical v. Liquid Air, 666
P2d 15 1819 Aleda 1983; Grothe v.

Olafson, 680 P2d 8P, 607 (Mieda 19331,

see also Rstatana kg 26>

[5,6] By ages @t AS 47.37-
10b artia EEes te qauaagaice diyyin
s We ages /As ek ex
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State, 531 P2d 1263 1288 (Aleda 1975
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adalkddiics; AS47.37.010* Inadition
acgtirgss tite B shys asatioy st

5. See supra note 2.

6. AS 47.37.010 provides:
It is the policy of the state that alcoholics and
intoxicated persons should not be criminally
prosecuted for their consum ption of alcoholic
beverages and that they should be afforded a
continuum of treatment so they may lead

norm al lives as productive members of socie-
ty -

7. See supra note 3.
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9. See ni.Ann.Stat. ch. IIl'/i, 116315(b) (Sm ith-
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10 Our decision today is expressly limited to a
discussion c¢f duty. Because the trial court's

judgment was based solely upon this issue, we
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s. Hmcir v. Commissioner, s7o ~.w .24 444
(M inn.App.1985), relied on by the state, is like-
wise distinguishable In HmCir, the court re-
fused to require consideration of test margin of
error because "(t]Jhe statute refers to test results

showing a blood alcohol concentration of .10 or
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1, Because it does not appear that O fficer Foster
has been sued in her individual capacity but
only as a municipal police officer, the discus-
sion w hich follows applies equally to all named

appellees.

2 AS 47J7.170 provides in part:
(b) A person who appears to be incapacitated
by alcohol in a public place shall be taken
into protective custody by a peace officer or a
member of the emergency service patrol and
immediately brought to an approved public

treatm ent facility, an approved private treat.
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menl facility, or another appropriate health
facility or service for emergency medical
treatm ent If no treatm ent facility or emer-
gency medical service is available, a person
who appears to be incapacitated by alcohol in
a public place shall be taken to a state or
municipal detention facility in the area, if that

appears necessary for the protection of the

person s health or safety

(e) A person who is not admitted to an ap-

proved public treatment facility, is not re-



CITY OF DILL INOHAM
Dillingham, Alaska

RESOLUTION NO. 88-19

A RESOLUTION OF THE COUNCIL OF THE CITY OF DILLINGHAM, ALASKA,
SUPPORTING THE COMMITTEE SUBSTITUTE OF HOUSE BILL 406, DATED
APRIL 5TH, 1988, AN ACT RELATING TO INTOXICATED OR INCAPACITATED
PERSONS IN PROTECTIVE CUSTODY.

WHEREAS, the City Counc-il of Dillingham is aware of the problems
of alcoholism not only statewide but to it"s own community and
region, and

WHEREAS, the City Council of Dillingham has promoted a policy of
diligent care for those people incapacitated by alcohol and
subject to detention by police, and

WHEREAS, the City Council of Dillingham Tfeels that the adverse
reaction to the Busby vs. Anchorage case Involving community
liability in protective custody cases under Alaska Statute Title
47 1s not in the best interest of the City of Dillingham, the
Bristol Bay region nor the State of Alaska, now

THEREFORE, BE IT RESOLVED by the Dillingham City Council that
they support the House Committee on Health, Education and Social
Services substitute to House Bill 406, changing Section (g) of AS
47 .37.170, to reduce the liability of communities in their
dealings with alcohol |Incapacitated persons detained or released
from protective custody.

APPROVED AND ADOPTED this 8th day of April, 1988.

SEAL:

ATTEST:



Dillingham is rnot unlike mary rural Alaskan conmunities in"that

it has it's share of alcohol abuse. A large portion of tha
visible abuse is that of the public inebriate,. The Dillingham
police have over the past 5 years has placed enphasis on te
procetion of the public inebriate through protective custody
detention. This has been acconplished through a cooperative
program with the Bristol Bay Area Hospital,

The resoi ,;aes necessary for this have been bormre soley by te
conmunity arnd region, wvithout aid fraon the State office of Alcoholism
and drug abuse,

The committee substitute for HB 406 is a reasonable aaaeition
1O our current statute and provides sore degree of protection
1™ communities as a result of the ruling by the Alaska Suprene
court in the BUSBY case.

I¥ the law were 1O remain as it is in light of this recent ruling,

we would be fostering an .. titude within our police t tumnm their

heads rather tan extend a helping haad t© these victims oi alcoholism,
The enabling of alcoholics to shirk their responsibility by placing
the liability on local communities will do nore to detract firan

the efforts to treat the problem tan help it. We need t©O once again
renevw aur. efforts in a positive way in dealing with this problem

ad to give our'support to thbse-who are out there aon the streets
dealing wvith this problem on a dally basis.

Our police throughout the state have hundreds of contacts daily
with people in varying stages of intoxication, without this substitute
the ability to effectively deal with them is greatly hampered.

As the statute rnow stands police will be Iin a position to abuse
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FOREWORD

This monograph will consider not only the results of a specific
program of alcohol abuse intervention such as demographic age distri—
bution, male/female incidents, and how the intervention affects the
incidence of crime and types affected, but also how the process is set
up, how it functions, what the risks are, the legal basis for such
a program, costs, operational evaluations, and how it was implemented.
This can be made concrete by showing how it was accomplished by the
North Slope Borough Department of Public Safety. It does not repre—
sent universal answers; however, it can illustrate a type of solution
to a particular problem: alcohol abuse and its effects on crime and =
public safety. The last section contains suggestions on how it can
be designed, initiated, and locally evaluated. Modifications to the
whole program or parts of it may also be useful to administrators of
rural police departments and can act as a guide to a new systems
approach to the problems of alcohol abuse in rural Alaska.

This program could not have been completed without the valuable
assistance and support of a number of key individuals. |In Barrow,
the continual support and recommendations of the Task Force on
Alcoholism in early December of 1976, more especially the aid and
encouragement of the Magistrate, Mrs. Sadie Neakok, and the Assistant
Magistrate, Mrs. Charlotte Brower. Magistrate Brower assisted with
the data on death records as well as influenced the continuation of
the program when others faltered. Data collection wascritical to
evaluating the program, andits consistent and careful preparation
was accomplished monthly by Records and Identification Clerk, Becky
Farmer. Assistance in editing is also acknowledged through the time
consuming efforts of Dawn Wilson.

Similar acknowledgements are due Mayor Eben Hopson, who sustained
the program and supported other critical efforts of this department and
the recommendations of the Task Force on Alcoholism. In the ordinary
line of cormiand in any police or public safety agency, there are
critical personnel who will make a policy or program designed by
administrative directive either work or fail to work. Officer in Charge
of the Barrow Division, Lt. James Christensen, was the officer who both
pushed and administered theprogram throughout 1977.



PREFACE

Since the Department of Public Safety was established by Borough
Code in July of 1976, a large part of its time has been devoted to
changing the images of the police, to the role of police in rural
Alaska, and to developing new programs and solutions to old and long-
identified problems. The department has concentrated on developing
its own resources and new solutions while the State has decreased
its resource people and levels of service to outlying areas of the
bush. This concentration, on local resource development has led to
whole new approaches to old problems.

In late 1975 the State of Alaska, Criminal Justice Planning
Agency began looking into common reports that alcohol abuse and
crime were indelibly linked to one another; however, no subsequent
records or data specifically identified what that relationship was.
All law enforcement agencies in the state, and more particularly the
rural areas, were asked and encouraged to keep data on alcohol abuse
and its effects on rates and types of crimes. The formal procedure for
this program was established by Public Safety late in 1976 when Barrow,
after being dry for a full year, had voted to sell liquor at a community-
owned liquor store. The process was a reaction to events of 1975 when
the city had an abnormally high incidence of abnormal deaths related to
alcohol, an abnormal number of suicides, and an incidence of crime that
was not characteristic c* past years.

This monograph and others will be published to illustrate the
experience of Public Safety in Barrow and the North Slope and hope—
fully to delineate new programs and methods tried and tested. These
ideas afford other rural areas of Alaska the opportunity to change and/or
increase efforts at reducing crime.

Kim L. Moeller
Director
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WHY HAVE A DETENTION PROGRAM?

In late 1975, G.U., a 55-year-old alcoholic, who had been
treated several times within a month for alcohol overdosesand
drinking Lysol, was found by his grandmother locked in herhome after
she had come home from the Post Office. Barrow Police responded to
her call and found that G.U. had committed suicide after nonchalantly
saying goodbye to his grandmother as she left to check themail.He
was a likeable and affable person in the community until delerium
tremens drove him to suicide.

A short time later, E.T., a 25-year-old female, could not be
awakened by a friend at whose home she had been drinking the night be—
fore. Again, Barrow Police responded and found E.T. on the floor next to
her bed, apparently dead without any trauma. Autopsy later showed that
she had drunk so much and so fast the night before that she died from a
massive overdose of alcohol. (Her blood alcohol content was .39%).

She had never been an alcoholic.

Within weeks of the above reports, E.K., a male, was reported to
have frozen to death a short distance from Barrow after drinking all
the previous day. It was later determined that E.K. had purposely com—
mitted suicide by freezing as a result of severe alcoholic depression.

At the end of 1976, a dry year for Barrow, R.S., a three-month-
old boy was reported not breathing by a highly intoxicated mother.
Investigation of R.S."s death showed that the mother had passed out
from the effects of alcohol, fallen on her baby and smothered him to
death. For many in the community of Barrow this incident represented
the last straw of complacent acceptance.

Each anecdote illuscrates only a small aspect of the problem of
alcohol abuse as seen from year to year. The connections between each
began to reach several important people concerned with public safety in
Barrow. The result was a Task Force on Alcoholism which met on December
7, 1976. The task force began the job of identifying those common factors
that led to these deaths.

Several years ago the Barrow Volunteer Fire Department began to see
an emerging pattern of fire deaths. From three to eight people per year
were dying in home fires. Causes were examined, and it was found that
most home fires were caused by an intoxicated person smoking and passing
out from the effects of alcohol. They also discovered that no home fire
resulting in deaths of occupants was caused by purely mechanical faults
which prohibited occupants from escaping early enough to save their lives.

In combination with the above findings, the police found through
experience that most crimes were committed by persons at various levels
of intoxication. It was rare indeed to have any type of serious crime
committed by someone who was stone cold sober. In fact all serious per—
sonal crimes had been committed by people who either were drunk or had



freeze to death. The wurban police cheered and sighed with relief

while rural police had to find another answer.

Legislation was almost immediately responsive with Alaska Statute
AS 47.37 and an amendment that allowed for the public inebriate to be
taken into protective custody and, as a last resort, held involuntarily
for up to twelve hours in a "state or municipal detention facility",
i.e. jail. The only major difference from prior law was the complete
decriminalization of public intoxication. Hence, public drunks were
not "arrested" and formally charged, with attendant booking, etc. They
were detained for their own protection. A great distinction has now
been made between "arrest"™ and "detention".

The 1976 amendment stated: If no treatment facility or emergency
medical service is available, a person who appears to be incapacitated
by alcohol in a public place shall be taken to a state or municipal
detention facility in the area, if that appears necessary for the
.protection of the person®s health or safety.

The Basis for Initiating a Detention Program

The detention program, by its title and statutory requirements,
represents a new term for police custody that must be categorically
separated from "arrest”. The new term is "detention”. With the legal
problem not only solved but showing in its content a method by which a
program could legally be initiated, the answer appeared and was clearly
defined. The burdens of paperwork (case reports), mugging and booking,
and other associated ills of the old system of DOPH and DIP were elimin—
ated. The principle was then reasonably sound, and the method was opened
through legislation- particularly in the rural areas of Alaska.

With community support and work by the task force, the North Slope
Borough initiated a program in January of 1977. The department wanted to
push its program, gain community support, and obtain a specific data base
from which to evaluate the results. The following premises were used as a
basis for the detention program:

1. If alcohol abuse is intercepted during its initial
course, there should be a reduction in the commission
of crimes by intoxicated persons.

2. Interception, although not necessarily decreasing
suicide attempts, should effect a reduction in
successful suicides.

3. With interception, there should be a reduction in
residential fires and resultant fatalities.

The program is described in detail in the next chapter.

Why Treatment Was Not Considered in the Program

It has been generally agreed that alcoholism is a disease that
cannot be completely cured by any method known to science exceDt com—
plete abstention. Even abstention must be supervised and rigidly en—
forced.
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In late 1975, G.U., a 55-year-old alcoholic, who had been
treated several times within a month for alcohol overdoses and
drinking Lysol, was found by his grandmother locked in her home after
she had come home from the Post Office. Barrow Police responded to
her call and found that G.U. had committed suicide after nonchalantly
saying goodbye to his grandmother as she left to check the mail. He
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tremens drove him to suicide.
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her bed, apparently dead without any trauma. Autopsy later showed that
she had drunk so much and so fast the night before that she died from a
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Within weeks of the above reports, E.K., a male, was reported to
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the previous day. It was later determined that E.K. had purposely com—
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At the end of 1976, a dry year for Barrow, R.S., a three-month-
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Investigation of R.S."s death showed that the mother had passed out
from the effects of alcohol, fallen on her baby and smothered him to
death. For many in the corimunity of Barrow this incident represented
the last straw of complacent acceptance.

Each anecdote illustrates only a small aspect of the problem of
alcohol abuse as seen from year to year. The connections between each
began to reach several important people concerned with public safety in
Barrow. The result was a Task Force on Alcoholism which met on December
7, 1976. The task force began the job of identifying those conrnon factors
that led to these deaths.

Several years ago the Barrow Volunteer Fire Department began to see
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most home fires were caused by an intoxicated person smoking and passing
out from the effects of alcohol. They also discovered that no home fire
resulting in deaths of occupants was caused by purely mechanical faults
which prohibited occupants from escaping early enough to save their lives.

In combination with the above findings, the police found through
experience that most crimes were committed by persons at various levels
of intoxication. It was rare indeed to have any type of serious crime
committed by someone who was stone cold sober. In fact all serious per—
sonal crimes had been committed by people who either were drunk or had



been drinking shortly before. Resolution of these crimes was easy, but
the problem increased year after year. It was time to.document the facts
relating to crime and alcohol.

A Composite Contemporary View of the Alcohol Abuse Problem

Today, the analysis of facts, collection of statistics, and reviews
of every unnatural death and major crime have produced a conclusion which
others have hinted at or stated without documentary support. The scene
was set for some solutions when unnatural deaths began to reach the level
of natural deaths- a potentially socially repulsive situation. The com—
posite was produced by combining fire deaths, suicides, and crime data
into a cause and effect relationship. The cause- alcohol abuse. The
effect- fire deaths, suicides, and crime. A very pragmatic approach led
to a very simple principle.

The department determined that a significant reduction in all three
above areas might be accomplished if intervention between alcohol abuse

and its ultimate effects could be accomplished. Intervention is the key
principle. The work of the task force did not center around treatment
of alcoholism nor rehabilitation. It was almost unanimously agreed

that any effort to reduce problems identified by those means could and
probably would bog down both the program and personnel resources. The
resources were not present nor likely to be funded by any state or local
agency. The solution must be simple, cost effective, and not require new
resources. The police were the only available agency which had the
existing resources. Only the police had 24-hour community coverage, fac—
ilities that could conceivably be used, and funding that was not dependent
upon any outside agency or shaky cycle. However, a major problem had
occurred just previous to initiating such a program.

Police and the Legal Problem

In 1974 a case involving statutory laws of arrest in incidents of
Drunk on a Public Highway (DOPH) and Drunk in Public (DIP) came to the
attention of the Alaska Supreme Court. The decision illustrated a case
in which an individual had been arrested for Drunk in Public, was
searched before being placed in detention, and subsequently charged with
a felony crime as a result of stolen property being found on his person.
The result of that court review struck down both DOPH and DIP as
infringements upon the right of the individual and treating an intoxica—
ted person as someone who had committed a crime by being drunk. The land—
mark case originated on the streets of Barrow.

Police departments throughout the State cheered the decision
because it took the huge burden of managing drunk tanks, with its person—
nel and costly paperwork, off them and placed it elsewhere. It was placed
in the medical community, as a medical rather than a police problem.

While urban police cheered, rural police were puzzled. What were
they going to do about intoxicated persons, especially those incapaci—
tated, when no sophisticated medical facilities (nor willing medical
personnel) were available? People in the Arctic, incapacitated ten
steps from their front door, let alone out on the streets, would quickly
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In addition to the a above-stated problem, composite evaluation of
past incidents showed that almost all crimes, suicides and fire deaths were
caused by alcohol abuse and not alcoholism. The alcoholic was not part
of the overall problem to be addressed. The alcohol abuser made up 95%
of the public problem.

Very few, if any, police departments wish to get involved in the
medical, psychological, and physiological aspects of alcoholism treat—
ment, It simply takes too much secondary effort by an agency that has
a more primary responsibility to the public- that of dealing with crime.
Hence, the program began with no intention of dealing with treatment nor
becoming 1involved in rehabilitation. If there was an existing agency to
deal with treatment, certainly referrals would be made. If not, treatment
and rehabilitation were not even considered. The primary principle of the
program was intervention.

The Pittman Survey and Alcohol/Crime Perceptions

The Dittman survey had sore interesting findings which are highly
applicable to a drunk-detention program in rural areas of Alaska. Some
of the findings support both the concept of the program and also the
connections between alcohol abuse and crime. In the report,

"The most striking regional difference was found in the
area of alcohol use as the basic cause of crime. Respon—
dents in the Northwest, but not in other areas, saw it as
a cause of both crimes against people (22% of respondents)
and against property (13% respondents). At th? other ex—
treme not one respondent in Anchorage saw a-:oi il alone as
the basic cause of crime".

The reports statement that "Alcohol is seen as a bas: Tfactor only in

rural Alaska..." not only reflects the perceptions o, rural Alaskans, but
also is representative of facts not yet measured properly by agencies and
police departments in those areas. With a consistent effort at data
collection there will be a core of facts which will support the people®s
perceptions and also show the need for a drunk-detention program until

such time as State programs/agencies initiate facilities for Sleep-O0ff
Centers and Detoxification programs through Public Health Service Hospitals
serving rural areas.

Another section of interest in the Dittman report concerns police
issues. Again, a shift in attitude between urban and rural areas is indi—
cated from the public survey. Response to the survey®s question regarding
where the emphasis of police activities should be placed showed that "In
rural Alaska, a majority of the public favored emphasizing innovative
preventive activities over traditional patrol and arrest activities".

The rural prevalence of traditional life styles would also indicate that
police procedures which are standard for urban areas are not necessarily
useful nor preferred over altered methods of patrol and prevention.



THE DETENTION PROGRAM:
AN OVERVIEW

For our purposes, a Detention Program is an administrative policy
initiated by the community and police-agency head to control the problems
related to alcohol abuse. All of the elements can be found in any police
agency of almost any size. It is specifically designed for those rural
areas of Alaska which have neither medical delivery systems directed to
alcoholism or alcohol abuse nor the attendant facilities.

The police administrator, either through research in existing records
or through personal knowledge, must identify characteristics found in
unnatural deaths, suicides, and crime. Certainly if the result of research
were the finding that less than a fourth of the problems or causes were
related to alcohol abuse, then such a major effort as tse detention pro—
gram of the North Slope Borough®s Department of Public oafety might not be
all that viable. Yet, clearly, if one-half or more can be attributed to
alcohol abuse, then a detention program should be given major attention
and concern. A considerable number of conditions must be examined before
such a program is initiated. For example:

1. Does a rural police deoartmenthave time to accomplish
the program? , -

2. Does the rural police department have relatively decent
facilities for the program?

3. Is alcohol abuse identified by others inthe community
as a major problem, or is it so minor asto be the
last of their concerns?

4. Is there overall corunitment of the deoartment to
make it work?

5. After examining the risks involved, does there still
remain a commitment to a detention program?

6. How can attendant medical problems or even life-
threatening alcoholic trauma be provided for if it
becomes necessary?

There are, of course, many more detailed questions about the func—
tional aspects of such a detention program that also have to be answered.
A careful and considerate approach must be maintained for the sake of the
department and the community.

The North Slope Borough Department of Public Safety

Created in Ju’y of 1976, the department had been given the reSDon-
sibility of delivering public safety service throughout the 88,000-square-
mile, seven-village North Slope. The primary concern is delivery of law
enforcement, fire protection, and emergency medical services to villaaes,
including Barrow.



The present personnel level for Barrow and the Village Division is
nineteen sworn personnel and seven support civilian personnel. The facility
for detentions was built in late 1975 as a modification to an old fire sta—
tion originally built in 1954. The facilities are certainly not modern
and are probably representative of most rural areas in Alaska. The extent
of available facilities for the detention program is four detention cells,

a bathroom separating one cell from the others, and video monitoring
equipment.

Present operational levels in Barrow provide for two primary one-man
vehicles on patrol. Extensive medical kits are found in each of the primary
patrol vehicles. Each Public Safety Officer is required by department policy
to obtain Registered Emergency Medical Technician status. The same applies
.for communications personnel.

The 0ld Method of Daily Operations

Evaluating operations in terms of actual patrol experience and daily
levels of service demands showed that service requests consumed the smallest
amount of time. The majority of time was actually used in "driving around"
and doing security checks. Several years of review showed that there was no
deterrent to crime, including burglaries, by this use of patrol. The depart—
ment had settled into a response-and-reaction method of operations. Virtually
all work was accomplished solely upon reaction to service requests and citizen
complaints. It was not unusual to find two officers responding to a single
complaint for an eight-hour work shift. The entire operations of the depart—
ment were reaction oriented.

In dealing with intoxicated persons, most often the officers or. duty
would stop, pick up the intoxicated or incapacitated person take him or her
home. Twenty minutes later a family member would call and complain that
A) they want him out; B) he is fighting; or C) he 1is beating his wife or
kids. The patrol would respond, say "stop ";hat", and leave. A recurrent
cycle of behavior would be established by taking the intoxicated person home
or to a friend"s house. It was not unusual to have the person taken home and
then found dead from fire or suicide a few hours later.

Another method used in dealing with intoxicated persons was to charge
them with Disorderly Conduct, the most abused statutory law on the books®. It
required the drunk®"s taking a lazy swing at an officer or cussing one out to
justify arrest, booking, and court prosecution. Both methods were exercises
in futility. A more positive approach was needed.

The Detention Program Initiated

Two weeks of advance work initiated tne program. The first week was
spent in giving both written and oral directions to all Public Safety Officers.
Staff meetings were formalized to deal with questions about how the program
was to be accomplished. Meetings with health personnel and community health
providers identified anticipated medical problems. The second week was spent
in public explanation of the policy and program through the radio and tele—
vision. The task force assisted with this phase of the program so that vir—
tually every resident of Barrow would be aware of the program and ho ! it
would work in advance of its actual initiation on the streets, in the homes,
and in public places.



The Barrow Experience

The first three months (January, February, March) presented a problem
with the program that was not anticipated at first. It was found that few
of the duty officers were excited about or interested in this program.
Little progress was made and only a very slow increase was shown in deten—
tions. With supervisory guidance, departmental meetings, and further convin—
cing, the program b&gan to take off in the proper direction. There was a
great deal of confusion about the difference between "arrest" and detention.
That confusion led Public Safety Officers to conflicts over the role that
they were to take and their personal relationships to the treatment of those
detained for public intoxication. It was found that officers were taking
intoxicated members of families from their own homes and detaining them,
under the assumption that they had the authority to do so. Booking forms
were mislabeled as "arrests"™ rather than "detention only™. Fingerprints and
mug photos were being taken. A major confusion over the purpose and intent
of the detention program existed.

A major complaint of experienced police officers was their reluctance
to deal personally with people solely because they were intoxicated. They
found it reprehensible and unprofessional to accomplish such mundane tasks as
dealing with a person who was slobbering drunk. It did not tax their resources,
but it certainly taxed their personal attitudes about the worth of someone
very drunk. Another complaint about officers dealing with the program was
their intransigence in identifying their role as police who dealt with crime
and not the social ills of a community. They simply could not identify the
cause-and-effect relationship of alcohol abuse to levels of crime.

However, with training sessions on the causes and processes of alcohol
abuse, there came about a complete change in attitude and approach to the
overall problem. The program began to work as detentions began to climb month
by month. With this type of change, another interesting problem, not antici—
pated by supervisors and administrators arose.

After six months of experience and monthly charting of detentions, it was
found that no one had anticipated answering the question: Where would it stOD
or level off? The surprising answer at the end of the year is that it never
did level off or stop at any particular point. The result was the continuina
overloading of facilities and extremely crowded conditions at the jail. On
one occasion seventeen persons were detained in a six-hour period in a facility
designed for a maximum single occupancyof four. The facility is simoly not
large enough to handle actual need. In any event, it was decided to continue
the program n spite of the overloading, as its effectiveness at reducing
crime, suic.Jes, and unnatural deaths was becoming self-evident. At this point
even community support grew for its continuance, with frequent calls from the
general public asking that persons they had seen intoxicated on the streets
be picked up and detained.

The highest level of detentions for intoxication was reached durina the
last month of the "wet"™ year, at one-hundred fifteen (115) persons detained
for the month of December. It was also discovered that the most consistent
average time required for an intoxicated person to sober up completely was
between five and seven hours. Of those hours, the first was generally an
excitement stage, and the remainder were occupied by sleeping. After the



mandatory eight hours from time of detention was reached, those still
sleeping were allowed to sleep until they awoke and then were immediately
released. Those awake at eight hours were immediately released.

Recidivism was obviously very high; however, it was soon discovered
that those who had completed the process rarely, if ever, committed any
crime or attempts at suicidewithin 72 hours of being released. In addi—
tion, it was also discoveredthat most of the crime that continued during
the program was committed by individuals intoxicated but missed by the ef—
forts of the program. Crimes occurring on the streets became nonexistent;
most were comnitted in the offender®s own home.

Actual Costs Evaluated for Continuing Impact

Initially, the only cost associated with start-up of the program was
installation of a TV-monitorsystem. This system was installed with two
separate goals in mind. First, directobservation by communications per—
sonnel to assist in identifying medical problems and abnormal activity
(attempts at suicide, DT"s, etc.). The second purpose was to reduce any
cost impact by eliminating the necessity for hiring guards and providing
around-the-clock observation (which would greatly increase actual dollars
expended in the program). This simple, one-time cost alleviated a parti—
cular threat to the well-being of detainees- suicide attempts in the cells.
As a matter ofprocedure, all property was removed andinventoried in the
same manner asfor criminal arrestees. Belts and shoes, as well as parkas
and coats, were also removed. There were fifteen (15) actual suicide at—
tempts within the cells. Fourteen were immediately prevented by duty
personnel. One actually succeeded. (See Section IV: Problems, Costs and
Evaluation).

The Results ofthe Drunk Detention Program in 1977

At the end ofthe firsfyear, evaluation produced some unusual results.
Some were planned as objectives while others were surprise results. The first
surprise was the net total of detainees (664) which indicated a huge number of
persons processed through the program. Certainly the total number was not
indicative of the actual number of individuals detained in the program.
Returnees were very common and probably comprise about one-half of the total.
Hence, the actual number of individuals may well be closer to 330 - 5 to 10.
This figure represents well over twelve percent of the total population of
the City of Barrow.

Another result was the discovery that the ceiling, or maximum level of
detentions per month, was never actually reached during any time of the program.
Appendix A shows that the single highest month of detentions was the last
ir.cnth of the year, December. The only interruption in steady monthly increases
was September and October which reflected a diversion from the effort to the
management of an unusual 1incidence of very serious crimes during those two
months. Aside from that single influence, the chart demonstrates a steady
upward trend-allowing only speculation on what the peak actually could have
been. Also, there could possibly be an artificial limit in terms of man hours
applied to the progranm.

SDme of the major effects of the program were:

1. No deaths occurred by freezing. - = V,*

2. Two suicides occurred as compared to an annual average of
five to seven.



