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R et Houae B i l l  394 (Amendment! To A8 1 0 . 2 5 )

D e a r  Ken*
You have aeked  f o r  some a d d i t i o n a l  e x p l a n a t i o n  o f  and 

exam ples  o f  th e  need f o r  th e  proposed  la n g u a g e  fo u n d  a t  page 2 ,  
l i n e  1 4 ,  o f  HB 3 9 4 .  T h a t  change adds a new s u b s e c t io n  ( 1 3 )  t o  
AS 1 0 . 2 5 . 0 1 0 ,  v h io h  a u t h o r i s e s  c o o p e r a t iv e s  t o t

( 1 3 )  make d o n a t io n s  f o r  t h e  p u b l i c  
w e l f a r e  o r  f o r  c h a r i t a b l e ,  s c i e n t i f i c  
o r  e d u c a t i o n a l  p u rp o s e s ;

As you know, t h i s  la n g u a g e  i s  n o t  o r i g i n a l  t o  t h e  s l e c t r i c  and 
t e le p h o n e  c o o p e r a t iv e s  b u t ,  r a t h e r ,  wan c o p ie d  f ro m  an i d e n t i c a l  
p r o v i s i o n  fo u n d  i n  th e  A la s k a  C o o p e r a t iv e  C o r p o r a t io n s  A c t  and 
c o d i f i e d  as AS 1 0 . 1 5 . 0 1 0 ( 1 2 ) .  T h is  e x i s t i n g  s t a t u t o r y  s e c t io n  
a p p l i e s  t o  a l l  n o n p r o f i t  c o o p e r a t iv e s  i n  th e  s t a t e  o f  A la s k a  
e x c e p t  e l e c t r i c  and te le p h o n e  c o o p e r a t iv e s .  E l e c t r i c  and t e l e ­
phone c o o p e r a t iv e s  need a  s i m i l a r  s t a t u t o r y  p r o v i s i o n .

The c o o p e r a t iv e s  a r e  r o u t i n e l y  c a l l e d  upon t o  make 
v a r io u s  c o n t r i b u t i o n s ,  i n c lu d i n g  s e r v i c e o ,  m a t e r i a l s  and money, 
t o  c o m m u n ity -w id e  a c t i v i t i e s .  Bsam plee o f  th e s e  t y p e s  o f  c o n t r i ­
b u t io n s  ra n g e  fro tc  u s in g  c o o p e r a t iv e  l i n e  t r u c k s  t o  i n s t a l l  com­
m u n ity  C h r is tm a s  d e c o r a t io n s  on p o le s  t o  c o n t r i b u t i o n s  o f  used  
p o le s  o r  money t o  th e  Boy Sooute  t o  c o n t r i b u t i o n s  t o  th e  l o c a l  
s le d  dog r a c e .  One m a j o r ,  r e c u r r in g  r e q u e s t  f o r  c o n t r i b u t i o n s  
f ro m  th e  e l e c t r i c  c o o p e r a t iv e s  in v o lv e s  th e  w a iv e r  o f  c e r t a i n  
i n s t a l l a t i o n  o r  h o o k -u p  f e e s  f o r  te m p o ra ry  power t o  th e  v a r io u s  
com munity o u td o o r  f e s t i v a l s ,  such as th e  C ordova I c e  Worm 
F e s t i v a l  o r  th e  K o d ia k  C ra b  F e s t i v a l .  I t  i s  my u n d e rs ta n d in g
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t h a t  aoma th o u g h t  has been g iv e n  to  a t t e m p t in g  t o  l i m i t  th e  
la n g u a g e  o f  t h i a  p ro p o s e d  amendment, t o  " i n - k i n d  s e r v i c e "  t o  
" n o n p r o f i t  o r g a n i s a t i o n s . ■ I  can i n i t i a l l y  sea  tw o  p ro b le m s  
w i t h  t h i s  ty p e  o f  p ro p o s e d  r e s t r i c t i o n .  F i r s t #  e v e n  t h i s  ty p e  
o f  c o n t r i b u t i o n  by t h e  c o o p e r a t iv e  p r o p e r l y  i n v o l v e s  th e  w a iv e r  
o f  f e e s  and n o t  th e  c o n t r i b u t i o n  o f  s e r v ic e s #  s in c e  i t  l u  s t i l l  
im p o r t a n t  t o  a c c o u n t  f o r  th o s e  c e r v ic e s  ( f o r  I n s t a n c e ,  t h e  l i n e ­
m a n 's  t im e )  c o r r e c t l y  and t o  a t t a c h  a m o n e ta ry  v a lu e  t o  th o s e  
ses -v ieee  f o r  p r o p e r  a c c o u n t in g  p u rp o s e s , i n  o t h e r  w o rd s ,  i ^ - k i n d  
s e r v i c e s  a r e  n o t  n o n -m o n e ta ry  s e r v ic e s ,  and t h e  w o r ld  o f  u t i l i t y  
a c c o u n t in g  makes l i t t l e  d i s t i n c t i o n  betw een  t h e  tw o .  S e c o n d ly ,  
c a r r y i n g  on w i t h  t h e  ex a m p le  o f  community f e s t i v a l s ,  a  r e s t r i c ­
t i o n  o f  c o n t r i b u t i o n *  t o  o n ly  n o n p r o f i t  c ro u p s  w o u ld ,  f o r  
i n s t a n c e ,  p r e c lu d e  p a r t i c i p a t i o n  in  f e s t i v a l s  o r g a n is e d  by  th e  
v a r io u s  m u n i c i p a l i t i e s  o r  n a t i v e  c o r p o r a t io n s  w h ic h  a r e  n o t  
s t r i c t l y  n o n p r o f i t  o r g a n i s a t i o n s .

D o n a t io n s  f o r  s c i e n t i f i c  purpo ses  a r e  n e c e s s a r y  because  
A la s k a  e l e c t r i c  c o o p e r a t iv e s  a re  n o t  i n d i v i d u a l l y  l a r g e  enough t o  
c o n d u c t  t h e i r  own s c i e n t i f i c  re s e a rc h  and d e v e lo p m e n t  a c t i v i t i e s .  
F o r  t h i s  r e a s o n ,  g ro u p s  such aa th e  E l e c t r i c  Power R e s e a rc h  
I n s t i t u t e  (B P R I)  have  been formed t o  c o n d u c t  r e s e a r c h  i n  a re a s  
ra n g in g  from  e n v i r o n m e n t a l  concerns t o  new a p p ro a c h e s  f o r  m e e t in g  
and m anaging cu s to m e r demand f o r  en erg y  s e r v i c e s .  EPRI p u b l is h e s  
r e s e a r c h  p a p e rs  such as " M o n ito r in g  S t r e s s  I n  The T u r b in e  
G e n e r a t o r , "  "PCB D e t e c t i o n  I n  The F i e l d , "  " V a u l t  P r o t e c t i o n  F o r  
H ig h  C u r r e n t  D i s t r i b u t i o n , "  snd " R e l i a b i l i t y  M e a su res  F o r  System  
P l a n n i n g . "  I t  i s  v i t a l  t h a t  A la s k a 's  e l e c t r i c  c o o p e r a t iv e s  be 
a u t h o r is e d  t o  p a r t i c i p a t e  i n  t h i s  s c i e n t i f i c  r e s e a r c h  snd 
en co u rag ed  t o  be a w a re  o f  and in c o r p o r a te  th e  r e s u l t s  o f  such 
r e s e a r c h .

E x a m p le s . ,^ ^ .c o o p e r a t iv e  d o n a t io n s  f o r  e d u c a t i o n a l  p u r ­
poses a l e o  in c l u d e  tw o  somewhat d iv e r s e  a c t i v i t i e s .  F i r s t ,  
A l a s k a 's  e l e c t r i c  c o o p e r a t iv e s  have i n c r e a s i n g l y  become a c t i v e  
i n  e d u c a t io n a l  p ro g ra m s  i n  th e  scho o ls  i n  t h e  c o o p e r a t i v e s '  
c o m m u n it ie s .  These p ro g ra m s  s t r e s s  a kn o w led g e  o f  e l e c t r i c i t y ,  
bow i t  b e h a v e s , and t h e  s a f e t y  c o n s id e r a t io n s  I n v o l v e d  w i t h  i t s  
u s e .  S e v e r a l  o f  t h e  c o o p e r a t iv e s  h o ld  c o n t e s t s  among th e  l o c e l  
s c h o o l  c h i l d r e n  and g i v e  p r i s e s  a s s o c ia te d  w i t h  th o s e  c o n t e s t s .  
S e c o n d ly ,  th e  e l e c t r i c  c o o p e r a t iv e s ,  e s p e c i a l l y  i n  some o f  th e  
s m a l l e r  r u r a l  c o m m u n it ie s ,  have lo n g  f e l t  th e  need t o  en co urag e  
and d e v e lo p  l o c a l  e k i l l s  n e c e s s a ry  f o r  th e  e f f i c i e n t  o p e r a t ic  * 
of  th e  c o o p e r a t iv e s  i n  t h a t  v i l l a g e .  A la s k a  V i l l a g e  E l e c t r i c  
C o o p e r a t iv e  ( " A V B C * ) ,  f o r  in s ta n c e ,  may w is h  t o  d e v e lo p  e program
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o f  g r a n ts  o r  s c h o la r s h ip s  t o  l o c a l  v i l l a g e  r e s i d e n t s  t o  a l l o w  
them  t o  a t t e n d  t r a d e  s c h o o ls  t o  l e a r n  D i e s e l  m e c h an ic  o r  w e ld in g  
s k i l l s  w h ic h  w i l l  b e n e f i t  AVEC in  i t s  v i l l a g e  o p e r a t i o n s *  K o d ia k  
E l e c t r i c  A s s o c ia t io n  ("K E A ") was v e r y  s u c c e s s f u l  s e v e r a l  y e a r s  
ago i n  c r e a t i n g  a s c h o la r s h ip  w h ich  e n a b le d  a l o c a l  summer 
em p loyee  o f  th e  c o o p e r a t iv e  t o  a t t e n d  e n g in e e r in g  s c h o o l  a t  UAF. 
T h a t  s c h o la r s h i p  r e c i p i e n t  r e tu r n e d  t o  e v e n t u a l l y  become c h i e f  
e n g in e e r  a t  KEA.

I  c o u l d ,  o f  c o r r a e ,  g iv e  a e v e r a l  more ex a m p le s  o f  
c o n t r i b u t i o n s  c u r r e n t l y  b e in g  made by th e  e l e c t r i c  c o o p e r a t iv e s  
i n  t h e i r  c o m m u n it ie s ,  b u t  I  b e l i e v e  th e  above g iv e s  you a  f l a v o r '  
o f  th e  a c t i v i t i e s  c o v e r e d  u n d e r  t h i s  s e c t i o n  snd why t h e  e l e c t r i c  
cooperatives f e e l  t h i s  amendment i s  im p o r t a n t  and r e q u i r e d .

I f  anyone has any f u r t h e r  q u e s t io n s  o r  w is h e s  t o  d is c u s s  
t h y  s u b je c t  w i t h  me in  g r e a t e r  d e t a i l ,  p le a s e  f e e l  f r e e  t o  have  
titexn g i v e  me a c a l l .

S i n c e r e l y ,
KRMPPEL, HUFFMAN AND GINDBR, P .C .

■ •a—
R oger R .  Kemppel Y I
G e n e ra l  C o u n se l fo ?  ARECA

R R K ilk a
c c :  D a v id  H u tch en a

G e n e r a l  M a n a g e r ,  ARECA
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SUBJECT:

TO:

FROM:

Sectional analysis of HB 394 
(Electric and telephone cooperative)

Representative Dave Donley 
Chairman
House Labor and Commerce Committee

Teresa B. Cramer 
Legislative Counsel

You have requested a sectional analysis of the above de­
scribed bill.

As a preliminary matter, note that a sectional analysis or 
summary of a bill should not be considered an authoritative 
interpretation of the bill, and the bill itself is the best 
statement of its contents.

Section 1 increases the powers of an electric or telephone 
cooperative to include making certain kinds of donations.

Section 2 increases the powers of an electric cooperative to 
include operating a waste heat distribution system and an 
existing heat distribution system whether or not it uses 
waste heat.

Section 3 removes the requirement that amendments to a 
cooperative's bylaws be made at a meeting.

Section 4 permits the bylaws to require that a person 
obtaining service from a cooperative become a member of the 
cooperative, and permits the bylaws to provide procedures 
for terminating or suspending a membership.

Section 5 requires that notice of special meetings be Riven 
between 90 and 120 days before the meeting, together with a 
notice of the meeting purpose.
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Section 6 p ro h ib its  members from voting  by proxy when a m atter is  submitted to  a vote o f  the membership. The section  continues to perm it voting  by m a il.
Section 7 perm its the board, o f  d ire c to rs  o f  a coopera tive to f i x  a record  date in  advance o f subm itting a m atter to  a vo te  o f  the members to  determine the members who are e n t it le d  to  vo te .
Section 8 lim it s  removal o f  d ire c to rs  to  removal f o r  cause, p e rm itsThe  bylaws to a llow  paying d ire c to rs  a fe e  f o r  attending meetings on b eh a lf o f  the coope ra tive , and perm its the coopera tive to. p ro \id e  insurance f o r  the d ire c to rs .
Section 9 addresses l i a b i l i t y ,  indem nifica tion  and insurance f o r  "p ro tec ted  p e rson s ," defined as d ire c to rs , o f f i c e r s ,  employees, and agents o f  the coope ra tive . Subsection (a ) l im it s  in d iv id u a l l i a b i l i t y .  Subsection (b ) re q u ire s , w ith c e rta in  exceptions, a cooperative to  indemnify a p ro tected  person un less p roh ib ited  by the coope ra tive 's  a r t ic le s  o r bylaws. Subsection (c ) perm its a cooperative to in su re  against l i a b i l i t y  asserted  against a p ro tec ted  person. Subsection (d ) contains d e fin it io n s .
Sections 10 and 11 req u ire  e le c t io n  o f  d ire c to rs  each year instead  o f  a t the annual meeting.
Sections 12-14 address meetings o f  the board o f  d ire c to rs .
Section 12 perm its the bc.ird to  meet by te lecon fe rence and l im i t 8 a p p lic a tio n  o f  AS 10 .25 .175  to  a meeting a t which a quorum o f the board p a rt ic ip a te s .
Section 13 expands the sub jects th a t may be discussed in  an executive sess ion .
Section 14 changes the e f fe c t  o f  v io la t io n  o f the open meetings requirement contained in  th is  sec tion . The law now provides th a t a c tion  taken in  v io la t io n  o f  the sec tion  is  v o id . The amendment requ ire s the cou rt to  consider app rop ria te  equ itab le  r e l i e f  instead  o f  void ing  the ac tion .
Section 15 perm its a cooperative to w ithho ld  c e rta in  m a te ria ls  from inspection  by i t s  members.
Section -16 perm its decisions concerning mergers to  be taken by mailed b a l lo t  ra th e r than a t a meeting o f  the membership.
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Section 17 permits decisions concerning consolidation to be 
taken by mail rather than at a meeting of the members.

Section 18 increases the required to approve a dissolution 
of the cooperative from a simple majority to a two-thirds 
majority. It also permits the decision to be made by mail.

Sections 19 and 20 address the sale, lease, or disposal of a 
substantial portion of a cooperative's property.

Section 19 applies AS 10.25.400 to ar.y transaction disposing 
of more than 15 percent of the cooperative's total assets.
It also permits voting by mail, increases the margin 
required for approval from a simple majority to a two-thirds 
majority, declares that an election is not valid unless at 
least 10 percent of the eligible members returned ballot3, 
and exempts transactions with the state from the section.

Section 20 requires appraisal of the property to be disposed 
of, and notification of the members of the issue and of 
alternative proposals.

Section 21 is an immediate effective date clause.

TC :bb 
wkb2/036
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MEMORANDUM

TO: Representative John Sund

John HartleATTN

FROM Ginny Fay 
Legislative

RE: Electric and T e ^ p h o n e  Cooperatives: 
Bill 394

Research Request 88.241

Sectional Review of House

You asked us to identify the effects of House Bill 394-An Act relating to 
electric and telephone cooperatives (attached). In answering this request, 
this memorandum briefly discusses each section of the bill.

House Bill 394 has two primary objectives--l) it sets up a procedure for a 
private corporation to acquire or merge with a cooperative utility, and 2) 
it clarifies inconsistencies in the Electric and Telephone Cooperative Act 
and provides the statutory authority for technological advances and activi­
ties currently undertaken by cooperatives. In other states, there has been 
an increasing occurrence of acquisition of cooperative utilities by larger 
private corporations; much of HB 394 is in response to this perceived 
threat. House Bill 39'. establishes a systematic procedure for mergers or 
a c q u i s i t i o n s  that assures that the cooperative m embership has an 
opportunity to vote on the disposition of cooperative assets.

The Electric and Telephone Cooperative Act was established in 1959 and has 
had numerous amendments. House bill 394 cleans up inconsistencies in the 
the Act resulting from its long history of changes. In addition, there are 
technological advances and administrative changes--that the cooperative 
utilities have instituted ai.d state policy allows--for which the bill 
provides more explicit statutory authority. The following sections of this 
memorandum provide information on each section of the bill.
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Section 1

Section 1 removes reference to AS 10.25.245 in AS 10.05.376(c). Section 25 
of the bill repeals AS 10.25.245.

Section 2

Section 2 amends 10.24.010 to allow cooperatives to make donations for the 
public welfare or for charitable, scientific, or educational purposes. 
Cooperatives currently make donations which are recoverable in the rates; 
one example is electric cooperative donations to the Electric Power
R e search Institute. This amendment would more clearly establish the
statutory authority for these types of donations. The Alaska Public
Utilities Commission (APUC) has indicated that they have some concerns
regarding the interpretation of the language "public welfare" {page 2, line 
18).

Section 3

This section disallows the use of cooperative funds to promote or oppose a 
candidate being considered as a director of a cooperative. This amendment 
is in response to the belief that an electric cooperative used funds to 
promote the candidacy of a director from the cooperative's management.

Section 4

Section 4 provides the statutory authority for electric cooperatives to 
operate a waste heat distribution system (page 3, line 23). Without the 
assurance of cost recovery in rates, it is unlikely that cooperatives would 
invest in this relatively new technology. Section 4 also allows electric 
c o o p e r a t i v e s  to operate existing heating distribution systems. This 
amendment would allow the Golden Valley Electric Association (GVEA) to 
operate the Fairbanks Municipal Utility System (FMUS) heat distribution 
system if GVEA were to purchase or merge with FMUS.

Section 5

Section 5 pertains to the bylaws of cooperatives and provides that 
cooperative members can adopt, amend, or repeal the bylaws by an affirma­
tive vote of a majority of the members on a "question." The broadening of 
the language to question allows for voting to occur by mail, including 
votes on the potential sale of a cooperative.
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Section 6

S o t i o n  6 addresses Internal Revenue Service (IRS) requirements that 85 
percent of cooperative sales must be to its membership for the cooperative 
to have tax exempt status. The bill allows cooperative bylaws to require 
membership as a condition for obtaining service. This change assures that 
the IRS requirement can be met (page 4, line 25-26). Section 6 also 
provides for the termination or suspension of membership if termination 
procedures are contained in the cooperative's bylaws. Termination of 
membership does not, however, imply termination of service. In order to 
terminate service, fairly stringent procedures under the APUC statutes must 
be followed (AS 42.05.261).

Section 7

This section provides for a 90-120 day notice period for special meetings 
of cooperative boards. The inference to special meetings pertains to
Section 23 of the bill, which covers the procedures for the sale of 
cooperatives.

Section 8

Section 8 authorizes voting by mail on any issue coming before the 
cooperative membership. While voting by mail is currently allowed, this 
change to the statute makes the voting process less susceptible to legal 
challenge. It also removes the provision for voting by proxy; proxy voting 
is unnecessary under the mail voting procedure.

Section 9

To determine the eligibility of members to vote, Section 9 establishes a 
record date of 90 days before a vote is submitted to the cooperative 
membership. This section was added to reduce the ability of special 
interest groups to add members before an election to influence its outcome.

Section 10

Section 10 requires that cooperative bylaws contain provisions for the 
recall of members of the board of directors. In addition, this section 
establ ishes that cooperative board members be paid per -.Mem for each day of 
meetings rather than for each meeting. The current statute allows coopera­
tive board members to receive multiple per diem for attending more than one 
meeting on a given day.
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Section 11

Section 11 extends the provisions of the recently passed tort r form 
package--providing nonprofit board members protection from liability law 
suits--to cooperative board members. The new section of the Act relieves 
1 iability for conduct within the scope of board members' duties where no 
negligence is involved. This aspect of the tort reform package has made 
recruitment of board members more successful for nonprofit corporations 
covered by this provision.

Section 12

Section 12 clarifies that all directors are elected. It also removes 
unnecessary language and allows for the election of board of director by 
m a i l .

Section 13

This section clarifies that a meeting is held each year for the election of 
members of the board of directors.

Section 14

Section 14 establishes that meetings of cooperative boards of directors can 
be held by teleconference if a quorum exists and notice has been given.

Section 15

Section 15 expands the conditions for executive sessions of the boards of 
directors. The new conditions include a member's financial record; status 
of current labor negotiations and personnel matters; matters specifically 
exempted from disclosure by law; sealed bids, trade secrets, or other 
confidential commercial information; and discussion of litigation by or 
against a cooperative. These grounds for executive sessions are similar to 
those covered by the Alaska open meetings law (AS 44.52.310-312).

Section 16

Section 16 provides for more court discretion for cooperative meetings that 
are deemed to have not been held openly or with proper notice. Rather than 
action taken in the improper meeting being automatically voided, the court 
c?.n grant equitable relief after considering the circumstances of the 
case. This provision can potentially save cooperatives considerable funds 
because lengthy or costly meetings would not have to be repeated in their 
entirety.
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Section 17

This section pertains to a member's right to examine cooperative books and 
records and provides that the co o p e r a t i v e  can withhold information 
concerning specific matters that were prepared during or for an executive 
session and not subsequently made public by the cooperative. In addition, 
a cooperative may withhold the identity of public information that was 
referred to during an executive session. The language of this section is 
rather broad and potentially allows an umbrella for withholding information 
from cooperative members.

Section 18

This section a U o w s  for mail voting o:: cooperative mergers rather than 
requiring voting to occur at meetings.

Section 19

This section specifies that telephone or electric cooperatives cannot merge 
unless the surviving cooperative complies with all existing labor agree­
ments of the merging cooperatives. This means that the resultant coopera­
tive cannot collectively bargain for one labor contract but instead must 
honor the conditions of both the merging and surviving cooperatives' labor 
agreements. This could be a costly provision for cooperatives.

Section 20

Section 20 clearly establishes that a membership vote on cooperative 
consolidation can be done by mail.

Section 21

Section 21 pertains to the dissolution of cooperatives. It clarifies 
language and requires cooperatives with fewer than 10,000 subscribers-- 
which is generally equivalent to meters served rather than individual 
p e r s o n s - - t o  have a two-thirds affirmative vote of the members for a 
dissolution. Cooperatives with over 10,000 subscribers require an 
affirmative vote of the majority of the membership. The subscriber cutoff 
covers all electric cooperatives in Alaska except the four Railbelt 
electric cooperatives. This section also allows for a dissolution vote to 
be conducted by mail.
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Section 22

For the purposes of the disposition of cooperative property, this section 
clarifies "all or a substantial portion of its property" to be more than 15 
percent. The 15 percent figure is based on an Alaska Rural Electric 
Cooperative Association (ARECA) review of recent legislation in other 
states. Other states' legislation cite 8-25 percent; 15 percent was used 
as an average. Voting requirements for disposition of a substantial por­
tion of assets are the same as those set forth in Section 21 for coopera­
tive dissolution. In addition, this section allows the sale of cooperative 
property to the state or another cooperative to be approved by a vote in 
which at least ten percent of eligible members return ballots. This sale 
requirement is not as stringent as that required for the sale of coopera­
tive assets to a private corporation because the former is not perceived as 
a potentially hostile take-over. This section also requires the labor 
provision set forth in Section 19 discussed above be a condition for the 
sale of cooperative property.

Section 23

Section 23 establishes a procedure for the disposition or sale of 
cooperatives. Generally, it requires that before more than 15 percent of a 
cooperative's assets can be sold, the board of directors must--l) have the 
property appraised, 2) provide at least 90 days r,otice to members, 3)
notify other cooperatives of proposals for the disposition of property at 
least 90 days before the membership vote, 4) at least 30 days before the 
vote, notify members of any alternative proposals, and 5) place each 
proposal for which notice has been given on a ballot. Section 23 also
provides that these requirements apply only to the selling of a cooperative
or its assets and not to the merger or consolidation of cooperatives
covered under AS 10.25.240-300. ARECA is proposing that "real and personal 
property" (page 13, line 11) be amended to say "tangible and intangible 
property" to assure that existing assets such as contracts be covered.

Section 24

This section clarifies that the conditions established by Section 23 do not 
apply to sales of cooperative property that were approved by the members 
before the effective date of this Act.
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Section 25

Section 25 repeals AS 10.25.245, which was passed in 1980 for the potential 
merger of Alaska Electric Light & Power Company and the Glacier Highway 
Electric Association, Inc. Because this section was never used and section 
23 establishes a sale procedure with more stringent membership voting 
requirements, AS 10.25.245 is being repealed. In addition, the repeal of 
AS 10.25.245 prevents the possibility of a private utility merging 
with--rather than purchasiug--a cooperative under the less stringent voting 
requirements of this section.

Section 26

This section establishes the Act's effective date to be immediate upon its 
passage.

* * *

I hope this information is helpful. Please call if you have additional 
questions.

Attachment
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M r . Dave H utchens  
E x e c u t iv e  D i r e c t o r  
A la s k a  R u r a l  E l e c t r i c  
C o o p e r a t iv e  A s s o c ia t io n  
237 E a s t  F ire w e e d  Lane 
A n c h o ra g e , A la s k a  99bU3
D ear D ave ,
I  w anted  t o  l e t  you know th e  outcome o f  t h e  a d v is o r y  v o te  
l a s t  n ig h t  a t  o ur a n n u a l m e e t in g .  We d id  n o t  have t im e  to  
f o r m a l l y  n o t i c e  th e  q u e s t io n  so we made i t  a d v is o r y  and 
aGked each member to  w r i t e  t h e  p e rc e n ta g e  who s h o u ld  v o te  i n  
f a v o r  o f  a s e l l o u t  b e f o r e  th e  C o o p e r a t iv e  c o u ld  be s o ld .  We 
s u g g e s te d  e i t h e r  th e  c u r r e n t  re q u ire m e n t  o f  one h a l f  o f  th e  
members and t h e  p ro p o sed  2 /3  o f  t h e  members. I  have  
t a b u l a t e d  th e  r e s u l t s  b e lo w :
one h a l f  o f  members 3
two t h i r d s  o f  members 56
t h r e e  q u a r t e r s  o f  members 1 
no i n d i c a t i o n  17
t o t a l  v o te s  c a s t  77
The l a r g e  number o f  "No I n d i c a t i o n "  b a l l o t s  w ere  c a s t  by 
p e o p le  who w ere  n o t  i n  th e  room when we d is c u s s e d  th e  is s u e  
o r  who v o te d  b e f o r e  th e  announcem ent.
O b v io u s ly ,  th e  members o f  Cordova E l e c t r i c  C o o p e r a t iv e  a r e  
w o r r ie d  ab o ut a t a k e o v e r  a t te m p t  and w ant t o  p r o t e c t  t h e i r  
c o o p e r a t iv e .
S i n c e r e l y ,

W. D. B e c h te l  
G e n e ra l  Manager
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Ak. V i l l a g e  E l e c t .  C o - o d  , _
4831 E a g le  S t .  ‘
Anchorage AK 99503
ATTN: V i i c e n t  T . Beans
Dear M r. Beans:
Our f i r m  has been re q u e s te d  by a m a jo r  U .S .  C o r p o ra t io n  t o  s e a rc h  f o r  
power f a c i l i t i e s  o r  companies th ro u g h o u t  A.laska t h a t  w ould  p e rh a p s  
c o n s id e r  s e l l i n g .
T h is  m a jo r  f i r m  i s  p r e s e n t l y  in v o lv e d  in  power and te le c o m m u n ic a t io n s  
th ro u g h o u t  th e  c o n tig u o u s  U n i te d  S t a t e s ,  South P a c i f i c ,  H a w a i i  and 
A la s k a .  They have u n l im i t e d  f i n a n c i a l  re s o u rc e s  in  a d d i t io n  t o  a v e r y  
v id e  range o f  t e c h n ic a l  p e rs o n n e l .
They have i n d ic a t e d  an i n t e r e s t  i n  a c q u i r in g  g e n e r a t io n  and power 
f a c i l i t i e s  r a n g in g  from  th e  s m a l le s t  t im b e r ,  m in in g  and f i s h i n g  
v i l l a g e s ,  t o  th o s e  o f  th e  m a jo r  s e r v ic e  a re a s  in  th e  s t a t e .  They have 
a l r e a d y  p urchased  some u t i l i t i e s  w i t h i n  t h i s  s u a te  and a re  lo o k in g  f o r  
m ore .

T h is  1 e n t e r  w i l l  be fo l lo w e d  by a p e rs o n a l  phone c a l l  t o  you w i t h i n  
th e  n e x t  s e v e r a l  w eeks. Should  y o u r o r g a n is a t io n  have an i n t e r e s t  in  
s e l l i n g  yo u r f a c i l i t y  o r  e n t e r in g  \n to  an o n - s i t e  management ag ree m e n t  
w h ere in  th e  day t o  day o p e r a t in g  r e s p o n s i b i l i t i e s  would be assumed by 
one o f  th e  o p e r a t in g  d i v is i o n s  o f  t h i s  m a jo r  c o r p o r a t io n ,  p le a s e  c a l l  
me a t  th e  number shown b e lo w . I  s h a l l  a s s i s t  you in  yo u r n e g o t ia t io n s  
w ith  them.
I f  you need f u r t h e r  in - d e p t h  in f o r m a t io n ,  p le a s e  f e e l  f r e e  to  c o n t a c t  
me.

S in c e r e ly ,

James L . (J im )  H en d e re r  
D ir e c to r - -C o m m e r c ia l  In v e s tm e n t  D i v i s i o n

! E R A -R e a ltv  r e n te r  
N—6400 H a r t z e i l  Rd. 

Anchorage, AK 99507 
Phone: (9 0 7 )  34 4 -0 5 0 1

8400 HARTZELL ROAD • ANCHORAGE, AK 99507 • 907-344-0501
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K O D I A K  ELECTRIC A5SOCIAIION. INC.

KOPIAtC, ALASKA 

( { S O L U T I O N

J 988 ANNUAL MEMBERSHIP MEETING 
MEMBERSHIP RESOLUTION

WHEREAS , t h e  E l e c t r i c  end T e le p h o n e  C o o p e r a t iv e  A c t
( A S 1 0 .2 5 ) ,  o r i g i n a l l y  e n a c te d  in  1 9 5 9 ,  i s  now 
o u td a te d  end nsa been eme ^ded In  ways w h ich  
pro du ced  I n t e r n a l  i n c o n s i s t e n c i e s ;  end

WHEREAS, the Alaska Rural Electric Cooperative Association
(ARECA) hea conducted a thorough etudy of the 
changes in this statute necessary for the efficient 
Operations o f Che cooperative utilities end the 
effective Control of those utilities by their 
menber-consumera; and

WHEREAS, Kodiak Electric Association, Inc. (KEA)
participated in  the ARECA study of AS 1 0 .2 5  and 
would benefit fro® the resulting proposed 

legislation; and

WHEREAS, HR 394 i s  th e  proposed  l e g i s l a t i o n  r e s u l t i n g  
f ro w  th e  ARECA e f f o r t ;

1 ,  The membership o f  KEA s u p p o r ts  th e  changes  
t o  AS 1 0 .2 5  p roposed  by  HB 3 9 4 ;  and

2 .  The mem bership o f  KEA b e l i e v e s  th e  r e q u ir e m e n t  
c o n ta in e d  in  HB 394 f o r  a t w o - t h l r d e  v o t e  
o f  th e  member a t o  a g re e  to  a t a k e o v e r  o f  
t h i s  c o o p e r a t iv e  i a  an  Im p o r t a n t  p r o t e c t i o n  
f o r  th e  members.

THEREFORE, BE IT RESOLVED



Amendments to Electric and Telephone 
Cooperative Act (AS 10. £5)

Comments from Alaska Rural Electric 
Cooperative Association (ARECA)

l u t c s d n E t i s n
The Electric and Telephone Cooperative Act Has originally 

enacted in 1959 as a variation of the model state legislation 
recommended by the Rural Electrification Administration (REA), a 
unit Hi thin the U.S. Department of Agriculture. The REA serves as 
the principal banker for most electric and telephone cooperatives, 
and this relationship accounts for theif strong and continuing 
interest in our state enabling legislation.

The environment nithin nhich the coops operate has changed 
immensely during the last £9 years, and the old model act no longer 
covers everything that is needed in Alaska Ian. There have been a 
number of amendments to AS 10. £5 through the years, and some 
internal inconsistencies nithin the Act have resulted from some of 
those amendments.

ARECA had a committee from across the state study AS 10.£5 for 
about a year to develop the changes nhich are needed to clear up 
ambiguities, to permit cooperatives to operate efficiently, and to 
assure proper control of the cooperatives by the members. The 
draft prepared by that committee and unanamously approved by the 
members of the association provided ihe starting place from nhich 
SB 369 and HB 394 Here prepared.

Mail_Voting
One kind of change nhich appears in numerous locations 

throughout these bills is to clear up the conflicting language on 
hoH membership votes may be conducted. The legislature decided 
long ago that coops should have the option of conducting elections 
and other membership votes by mail. Honever, a number of sections 
still refer to such decisions being made "at the meeting. " These 
bills Hould make it clear that, if the by Ians so provide, all 
membership votes can be conducted by mail.

A second change nhich required amendments in several sections 
is to make certain that any proposed sale of a cooperative is 
considered by an informed membership and that a decision to sell 
must be agreed to by a substantial proportion of the members of the 
cooperative (Sec. 5, IB, 19, £0). The sale or dissolution of a 
cooperative is final and irreversible. Such a momentous decision 
should not be made lightly or by a simple majority. Jf a pro-sale 
majority one day becomes a minority on some other day, there is no 
nay to unscramble the egg. To protect the interests of the 
cooperative members against transitory snings in public opinion, a 
large majority should be required to agree to the death of the 
cooperative. In these bills, a tno-thirds majority is proposed.

- 1 -



Powors_gf_Coggeratives
The authority to make contributions for various public purposes 

(Sec. J) is adopted verbatim from the law governing all other types 
of cooperatives in this state (AS 10.15.016 (IS)), A typical 
instance in which this authority is needed is when some local civic 
or charitable group plans an event for which it needs a temporary 
service. In many such cases, the cooperative would like to support 
the local effort by making an in-kind contribution of the tempoary 
service drop rather than having to charge according to its line 
extension policy, ftnother example is to permit the electric coops 
to participate in the National Electric Power Research Institute.

Electric cooperatives would also be authorized to operate waste 
heat distribution systems (Sec. S). Since 1980, the legislature has 
encouraged the use of waste heat, but the cooperatives have no clear 
authority to engage in that business. The authority to operate an 
existing system (other than waste heat) is intended to permit Golden 
Valley Electric Association to operate the Fairbanks district 
heating system now owned by the city if the city should decide to 
divest itself of that system.

Members
The provision to permit cooperatives to require membership as a 

condition of service (Sec. 4) is necessary to protect the coops from 
the possibility of losing their tax exempt status. The Internal 
Revenue Service (IRS) requires cooperatives to get not less than 85 
percent of their revenues from providing service to members.

The provision prohibiting cooperatives from terminating or 
suspending memberships (Sec. 4) unless their bylaws establish the 
procedure, is also necessary to keep the coops out of trouble with 
the IRS. Terminating or suspending a membership without due process 
can cause the loss of a tax exemption. This provision was adapted 
from California Corporate Code 12410, Article 4.

Notice_of_Meetings
The increase in notice requirements for special meetings of the 

members (Sec. 5) is necessary to give adequate time for the 
informational processes established in Section £0 to be used 'when a 
special meeting is called to sell a cooperative.

Record Date
Establishing a record date for the right to participate in 

membership meetings (Sec. 7) helps to eliminate disputes as to the 
legality of actions taken by the members on hotly contested issues 
at annual or special meetings or other cooperative elections. This 
new section was adapted from the Alaska Business Corporation Act 
(AS 10.05.144).

The principal change in Section 8 is to clarify the law on the 
payment of per diem to directors. The intent is to make it clear 
that directors can be compensated for the days on which the director 
is attending meetings in the performance of duties, not Just



attendance at formal meetings of the board. However, the language 
needs to be amended to make it clear that it is a day rather than a 
meeting nhich authorizes the payment of per diem. (If a director 
Here to go to three meetings on one day, the director should 
receive one per diem payment, not three.) To accomplish this, on 
page 6, line IS, the nords "and at a" should be replaced nith "or 
other. "

Liability^_IndemnificationL_and_Insurance
The nen language contained in Section 9 is necessary to protect 

directors and officers from individual liability for actions 
properly taken in the course of their duties. Subsection (a) 
limits the liability; (b) authorizes the cooperative to indemnify 
the directorsf and (c) authorizes the cooperative to buy directors' 
and officers' liability insurance as a nay to provide the 
indemnification. Similar limitations on personal liability are 
provjjied^Tor drrbctprs and officers of business corporations 

^U^J10. 05. 010 (g))^£&d for many non profit 
hospitals, publfcschools, and municipal

E S e d d ^ M e e tin g s
Board meetings could be conducted by teleconference (Sec. 12).

A similar provision is made for boards of business corporations 
(AS 10.05.199 (a)).

Several specific items are listed nhich nould permit a board of
directors to meet in executive session (Sec. 13). Each of these
specifics Has thought to be encompassed in the general reasons for 
executive sessions listed as 1 - 3 nhen this statute was enacted in
19B2. Recent court decisions have cast some doubt on that
assupmtion, so listing these specific items is necessary.

The penalty for violations of the meetings statute needs to be 
renritten as is done in Section 14 to permit the court to determine 
the appropriate equitable relief. Under the present Ian the only 
penalty authorized is to void any action taken at a meeting not in 
compliance nith this section of the Ian. Recent court decisions 
seem to indicate that there is no nay to correct actions taken 
incorrectly once they have been voided. This could cripple a 
cooperative if action on a major item like a poner supply contract 
Here voided.

Examination of Records
Information on subjects nhich can properly be discussed in 

executive session should also be protected in nritten form (Sec.
15). For example, it does no good to go into executive session to 
discuss an individual consumer's payment history if the records of 
that payment history are themselves available for inspection.

Limitations ont Sale of Property
In addition to requiring a tno-thirds vote to sell a 

cooperative as discussed earlier, Section 19 clarifies the Ian on 
exactly nhich sales of coop property must be referred to a vote of 
the members.



Section 20 establishes a procedure for having the cooperative*s 
property appraised, informing the members, and inviting competing 
proposals. The purpose of this section is to protect the members 
by making sure they knon nhat the coop's property iz. north before 
they vote on an offer to buy it.

He do propose that this section be amended on page 12, line 11 
by changing the phrase "have this property appraised" to "have all 
the real and personal property proposed for sale appraised". The 
reason for this change is to inform the members about the value of 
personal property such as long-term poner supply contracts nhich 
nould not shon up on the books of the cooperative.

Sale_gf_Glacier_Highnay_Electric_Assgciatign_tg_Alaska_Electric_
L is ! l£ -3 D d _ P g H e r

The possible merger of the two utilities in the Juneau area has 
been under negotiation,off and on, for about 20 years. We do not 
nant to change the rules regarding that possible transaction nhen 
it is so near completion, A nen section on *transitional 
provisions" should be added nhich provides that any sale of 
cooperative property approved by the members under AS 10.25.400 
before the effective date of this Get nill be valid even if the 
transaction is not completed by the effective date.

Another nen section needs to be added to repeal AS 10.25.245. 
This section nas enacted in 1980 at the request of GHEA, and it nas 
intended to  make a merger nith AELSP easier. The negotiations have 
proved this approach not to be practical, and it is not used in the 
proposed sale of GHEA to AEL&P. This section serves no purpose, 
and ne ask that it be “>apealed.

- 4 -
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CHAPTER 2 5 . ELECTRIC AND TELEPHONE COOPERATIVE ACT.

A r t i c l e  1 .  S u b s ta n t iv e  P r o v is io n s .
S ec . 1 0 .2 5 . 0 1 0 .  Powers o f  e l e c t r i c  o r  te le p h o n e  c o o p e r a t iv e .  

An e l e c t r i c  o r  te le p h o n e  c o o p e r a t iv e  may
(1 )  sue and be sued in  i t s  c o r p o r a t e  name;
(2 )  have p e r p e t u a l  e x is te n c e ;
( 3 )  ad o pt a c o r p o r a te  s e a l  and a l t e r  i t ;
( 4 )  c o n s t r u c t ,  buy , le a s e ,  o r  o th e r w is e  a c q u i r e ,  and e q u ip ,  

m a in t a in ,  and o p e r a t e ,  and s e l l ,  a s s ig n ,  co n vey , l e a s e ,  m ortg ag e , 
p le d g e ,  o r - o t h e r w is e  d is p o s e  o f  o r  encumber la n d s ,  b u i l d in g s ,  
s t r u c t u r e s ,  e l e c t r i c  o r te le p h o n e  l i n e s  o r  system s, f u e l  
t r a n s p o r t a t io n  and p ro d u c t io n  f a c i l i t i e s ; dams, p la n ts  and e q u ip ­
m ent, and any o th e r  r e a l  or p e rs o n a l  p r o p e r t y ,  t a n g i b le  or 
i n t a n g i b l e ,  which is  n e c e s s a ry ,  c o n v e n ie n t  o r  a p p r o p r ia t e  to  
ac co m p lish  th e  purpose f o r  which th e  c o o p e r a t iv e  is  o rg a n iz e d ;

(5 )  buy, l e a s e ,  o r o th e rw is e  a c q u i r e ,  and use , and e x e r c is e  
and s e l l ,  a s s ig n ,  co n vey , m o rtg ag e , p le d g e  o r  o th e rw is e  d isp o se  
o f  o r encumber f r a n c h is e s ,  r i g h t s ,  p r i v i l e g e s ,  l i c e n s e s  and ease ­
ments ;

(6 )  borrow  money and o th e rw is e  c o n t r a c t  in d e b te d n e s s ,  and 
is s u e  e v id e n c e s  o f  in d e b te d n e s s ,  and se cu re  th e  payment o f  the  
in d e b te d n e s s  by m o rtg ag e , p le d g e ,  o r  deed o f  t r u s t  o f ,  o r any 
o th e r  encumbrance upon i t s  r e a l  o r  p e rs o n a l  p r o p e r t y ,  a s s e ts ,  
f r a n c h is e s ,  o r re ven u e s ;

(7 )  c o n s t r u c t ,  m a in t a in ,  and o p e ra te  e l e c t r i c  t ra n s m is s io n  
and d i s t r i b u t i o n  l i n e s ,  o r  te le p h o n e  l i n e s  a lo n g ,  upon, under and 
acro ss  p u b l i c l y  owned lan d s  and p u b l ic  t h o r o u g h fa r e s ,  in c lu d in g ,  
w it h o u t  l i m i t a t i o n ,  a l l  ro a d s ,  h igh w ays , s t r e e t s ,  a l l e y s ,  b r id g e s  
and causeways;

(8 )  e x e r c is e  th e  power o f  em in en t dom ain;
1 (9 )  become a member o f  o th e r  c o o p e r a t iv e s  o r  c o r p o r a t io n s  o r  

own s to c k  in  th e m [ ; ]  o r e n te r  i n t o  j o i n t  v e n tu re s  w i t h o th e r  p e r ­
sons , c o o p e r a t iv e s , c o r p o r a t io n s ; th e  s t a t e  o r  a p o l i t i c a l  sub­
d i v i s i o n  t h e r e o f ;

(1 0 )  co n du ct i t s  b u s in ess  and e x e r c is e  i t s  powers in s id e  or 
o u t s id e  th e  s t a t e ;

(1 1 )  a d o p t ,  amend and r e p e a l  b y law s;
(1 2 )  make a l l  c o n t r a c ts  n e c e s s a ry ,  c o n v e n ie n t  o r a p p r o p r ia te  

f o r  th e  f u l l  e x e r c is e  o f  i t s  powers;
2 (1 3 )  d o n ate  f o r  th e  p u b l ic  w e l f a r e  o r  f o r  c h a r i t a b l e , s c ie n ­

t i f i c  o r e d u c a t io n a l  p u rp o s e s ;
(1 4 )  do and p e r fo rm  any o th e r  a c t  and t h i n g ,  and have and

e x e r c is e  any o th e r  power which may be n e c e s s a ry ,  c o n v e n ie n t  or 
a p p r o p r ia t e  to  acco m p lish  th e  purpose f o r  which th e  c o o p e r a t iv e  
i s  o r g a n iz e d .  (§  4 ( 1 )  ch 93 SLA 1959)
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Sec. 1 0 .2 5 .0 2 0 .  Powers o f  e l e c t r i c  c o o p e r a t iv e .  An e l e c t r i c  
c o o p e r a t iv e  may

(1 )  e i t h e r  j o i n t l y  or i n d i v i d u a l l y , g e n e r a t e ,  m a n u fa c tu re ,  
p la n  f o r , p u rc h a s e , a c q u i r e ,  accum ulate  and t r a n s m i t  e l e c t r i c  
e n erg y  and h e a t , and d i s t r i b u t e ,  s e l l ,  su p p ly  and d is p o s e  o f 
e l e c t r i c  en erg y  and h e a t  to  i t s  members, to  g o v e rn m e n ta l  agenc ies  
and p o l i t i c a l  s u b d iv is io n s ,  and to  o th e r  persons n o t exceed ing  10 
p e r  c e n t  o f  th e  number o f  i t s  members; how ever, a c o o p e r a t iv e  
w hich a c q u ire s  e x i s t i n g  e l e c t r i c  f a c i l i t i e s  may c o n t in u e  s e r v ic e  
to  [ rs o n s , no t in  excess o f  40 p e r  c e n t  o f  th e  number o f  i t s  
members, who a re  a l r e a d y  r e c e iv in g  s e r v ic e  from  th e s e  f a c i l i t i e s  
w it h o u t  r e q u i r i n g  them to  become members, and th e s e  persons may 
become members upon th e  terms as may be p r e s c r ib e d  in  th e  by law s;

• . ( 2 )  a s s i s t  persons to  whom e l e c t r i c  en erg y  i s  o r w i l l  be 
s u p p l ie d  by th e  c o o p e r a t iv e  in  w i r in g  t h e i r  p rem ises  and in  
a c q u i r in g  and i n s t a l l i n g  e l e c t r i c a l  and plum bing a p p l ia n c e s ,  
eq u ip m en t, f i x t u r e s  and a p p a ra tu s  by f in a n c in g  them , and in  con­
n e c t io n  w ith  th ese  s e r v ic e s  w ir e  o r have w ire d  th e  p re m is e s ,  and 
buy, a c q u i r e ,  l e a s e ,  s e l l ,  d i s t r i b u t e ,  i n s t a l l  and r e p a i r  
e l e c t r i c  and plum bing a p p l ia n c e s ,  eq u ipm en t, f i x t u r e s  and a p p a r­
a tu s  ;

(3 )  a s s i s t  persons to  whom e l e c t r i c  en erg y  is  o r  w i l l  be 
s u p p l ie d  by th e  c o o p e r a t iv e  in  c o n s t r u c t in g ,  e q u ip p in g ,  m a in ta in ­
in g  and o p e r a t in g  e l e c t r i c  c o ld  s to ra g e  o r  p ro c e s s in g  p la n ts  by 
f in a n c in g  them or o t h e r w is e [ . ] ;  and

(4 )  p a r t i c i p a t e  in  economic developm ent a c t i v i t i e s  in  the  
s e r v ic e  a re a  o f  th e  c o o p e r a t iv e . (§  4 (2 )  ch 93 SLA 1959)

S ec . 1 0 .2 5 . 0 3 0 .  Powers o f  te le p h o n e  c o o p e r a t iv e .  A 
te le p h o n e  c o o p e r a t iv e  may

(1 )  f u r n i s h ,  im prove and expand te le p h o n e  s e r v ic e  and 
r e l a t e d  te le c o m m u n ic a t io n s  s e r v ic e  to  i t s  members, and to  o th e r  
u sers  no t in  excess o f  10 p e rc e n t  o f  the  number o f  i t s  members; 
how ever, te le p h o n e  s e r v ic e  may be made a v a i l a b l e  by a c o o p e r a t iv e  
th ro u gh  in te r c o n n e c t io n  o f  f a c i l i t i e s  to  any number o f  s u b s c r ib ­
e rs  o f  o th e r  te le p h o n e  system s, and through pay s t a t i o n s  to  any 
number o f u s e rs ,  and a c o o p e r a t iv e  which a c q u ire s  e x is t i n g  
te le p h o n e  f a c i l i t i e s  may c o n t in u e  s e r v ic e  to  p e rs o n s ,  n o t  
ex ceed in g  40 p e rc e n t  o f  th e  number o f  i t s  members, who a re  
a l r e a d y  r e c e iv in g  s e r v ic e  from  the  f a c i l i t i e s  w i t h o u t  r e q u i r in g  
them to  become members, and th es e  persons may become members upon 
term s as may be p r e s c r ib e d  in  th e  b y law s;

(2 )  co n nec t and in te r c o n n e c t  i t s  te le p h o n e  l i n e s ,  f a c i l i t i e s  
o r  systems w ith  o th e r  te le p h o n e  l i n e s ,  f a c i l i t i e s  o r systems;

(3 )  make i t s  f a c i l i t i e s  a v a i l a b l e  to  persons f u r n is h in g  
te le p h o n e  s e r v ic e  in s id e  o r  o u ts id e  th e  s t a t e .  (§  4 ( 3 )  ch 93 
SLA 1959; am § 1 ch 136 SLA 1982)
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S ec. 1 0 .2 5 .0 4 0 .  Name. The name o f  a c o o p e r a t iv e  s ^ a l l  
in c lu d e  the words " e l e c t r i c "  o r  " te le p h o n e ,"  as a p p r o p r ia t e  to  
i t s  p u rp o se , and " c o o p e r a t iv e ,"  and the a b b r e v ia t io n  " i n c . "  The 
name o f  a c o o p e r a t iv e  s h a l l  be d i s t i n c t  from the  name o f  o th e r  
c o o p e r a t iv e s  o r c o rp o r a t io n s  o rg a n iz e d  under th e  laws o f  o r  
a u th o r iz e d  to  do bus iness  in  t h i s  s t a t e .  T h is  s e c t io n  does not 
a p p ly  to  a c o r p o r a t io n  which becomes s u b je c t  to  t h i s  c h a p te r  by 
co m p lian ce  w i t h  §§ 290 and 300 o r  600 o f  t h i s  c h a p te r  and which 
e l e c t s  to  r e t a i n  a c o rp o r a te  name which does not comply w ith  t h i s  
s e c t io n .  (§  5 ch 93 SLA 1959)

S ec . 1 0 . 2 5 . 0 5 0 .  In c o r p o r a t o r s .  F iv e  or more p erso n s , 
i n c lu d in g  c o o p e r a t iv e s ,  may o rg a n iz e  a c o o p e r a t iv e .  (§ 6 ch 93 
SLA 1959)

Sec. 1 0 .2 5 .0 6 0 .  A r t i c l e s  o f  in c o r p o r a t io n .  (a )  The a r t i c l e s  
o f  in c o r p o r a t io n  o f  a c o o p e r a t iv e  s h a l l  r e c i t e  t h a t  th e y  a re  e x e ­
c u te d  under t h i s  c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f th e  c o o p e r a t iv e ;
(2 )  the  address o f  i t s  p r i n c i p a l  o f f i c e ;
(3 )  the  names and th e  addresses o f  th e  in c o r p o r a to r s ;
(4 )  th e  names and addresses o f  i t s  d i r e c t o r s ;
(b )  The a r t i c l e s  may c o n ta in  any p r o v is io n s  n o t  in c o n s is t e n t  

w ith  t h is  c h a p te r  which a re  c o n s id e re d  n ecessary  o r a d v is a b le  f o r  
th e  conduct o f  i t s  b u s in e s s .  The a r t i c l e s  s h a l l  be s ig n ed  by 
each in c o r p o r a t o r  and acknowledged by a t  l e a s t  two o f  th e  in c o r ­
p o r a t o r s ,  o r on t h e i r  b e h a l f ,  i f  th e y  a re  c o o p e r a t iv e s .  I t  is
n o t n eces sary  to  r e c i t e  in  the  a r t i c l e s  th e  purpose f o r  which th e  
c o o p e r a t iv e  i s  o rg a n iz e d  o r  any o f  i t s  c o rp o r a te  pow ers . (§ 7 
ch 93 SLA 1959 )

Sec. 1 0 .2 5 . 0 7 0 .  B y law s. The board o f  d i r e c t o r s  s h a l l  adopt 
th e  f i r s t  bylaw s o f  a c o o p e r a t iv e  to  be adopted  f o l lo w in g  an 
in c o r p o r a t io n ,  c o n v e rs io n ,  m erger o r c o n s o l id a t io n .  T h e r e a f te r  
th e  d i s t r i c t  d e le g a te s  in  c o o p e ra t iv e s  h av ing  th r e e  o r  more 
d i s t r i c t s  t h a t  a re  n o t connected  by a road system to  a n o th e r  
d i s t r i c t  o f  th e  c o o p e r a t iv e  may a d o p t ,  amend, or r e p e a l  the  
bylaws by th e  a f f i r m a t i v e  v o te  o f  a m a jo r i t y  o f  th e  d i s t r i c t  
d e le g a te s  v o t in g  on th e  a d o p t io n ,  amendment, or r e p e a l  a t  a 
m eetin g  o f  th e  d i s t r i c t  d e le g a t e s .  In  a l l  o th e r  c o o p e ra t iv e s  th e  
members s h a l l  a d o p t ,  amend, o r r e p e a l  th e  bylaws by th e  a f f i r ­
m a t iv e  v o te  o f  a m a jo r i t y  o f  th e  members v o t in g  on th e  a d o p t io n ,

5 amendment, o r  r e p e a l^  [ e i t h e r  a t  a m eeting  o f  th e  members or by 
m a i l  b a l l o t  w i t h o u t  a m e e t in g . ]  The bylaws s h a l l  s e t  o u t the  
r i g h t s  and d u t ie s  o f members, d i s t r i c t  d e le g a t e s ,  and d i r e c t o r s  
and may c o n ta in  o th e r  p r o v is io n s  f o r  the  r e g u la t io n  and manage­
ment o f  th e  a f f a i r s  o f  th e  c o o p e r a t iv e  c o n s is t e n t  w ith  t h is  
c h a p te r  o r w i t h  th e  a r t i c l e s  o f  in c o r p o r a t io n  o f  th e  c o o p e r a t iv e .  
(§  8 ch 93 SLA 1959; am § 1 ch 136 SLA 1968; am § 1 ch 120 SLA 
] 986)
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Sec. 1 0 . 2 5 . 0 8 0 .  Members. Each in c o r p o r a t o r  o f  a c o o p e ra t iv e  
s h a l l  be a member o f  th e  c o o p e r a t iv e  or o f  a n o th e r  c o o p e ra t iv e  
t h a t  is  a member o f ' i t .  No person  may become a member unless  
t h a t  person ag re e s  to  use e l e c t r i c  e n e rg y ,  o r  te le p h o n e  s e r v ic e ,  
o r  o th e r  s e r v ic e s  f u r n is h e d  by th e  c o o p e r a t iv e  when th e y  a re  made 

19 a v a i l a b l e  th ro u g h  i t s  f a c i l i t i e s .  The bylaws may r e q u i r e  mem­
b e rs h ip  as a c o n d i t io n  o f o b t a in in g  s e r v ic e  from th e  c o o p e r a t iv e . 
Membership in  a c o o p e r a t iv e  i s  n o t  t r a n s f e r r a b l e , e x c e p t  as p ro ­
v id e d  in  th e  b y la w s . The bylaw s may p r e s c r ib e  a d d i t i o n a l  q u a l i ­
f i c a t i o n s  and l i m i t a t i o n s  on m em bership. The bylaws may p ro v id e  

6 f o r  th e  t e r m in a t io n  o r  suspension  o f  m em bership, p ro v id e d  t h a t  no
membership may be te rm in a te d  u n le s s  th e  p ro ced ures  f o r  t e r ­
m in a t io n  a re  c o n ta in e d  in  th e  b y la w s . (§  9 ch 93 SLA 1959; am
§ 1 ch 66 SLA 1982)

Sec. 1 0 .2 5 . 0 9 0 .  M e e tin g s  o f  members. (a )  An an n u a l m eeting  
o f  th e  members o f  a c o o p e r a t iv e  s h a l l  be h e ld  a t  th e  tim e and 
p la c e  p ro v id e d  in  th e  b y law s . An a n n u a l m eeting  o f  th e  members 
o f  a c o o p e r a t iv e  which has been d iv id e d  i n t o  d i s t r i c t s  as p ro ­
v id e d  f o r  in  § 190 o f  t h i s  c h a p te r  may c o n s is t  o f  s e p a ra te  annual 
m eeting s  o f  th e  members o f  each d i s t r i c t .

(b )  S p e c ia l  m eeting s  o f  th e  members or d i s t r i c t  d e le g a te s  
may be c a l l e d  by a m a j o r i t y  o f  the  board o f  d i r e c t o r s  o r by not 
le s s  than 10 p e r  c e n t  o f  a l l  members o r  10 p e r  c e n t  o f  a l l  
d i s t r i c t  d e le g a t e s .  A s p e c ia l  m eeting  o f  th e  members o f  a 
c o o p e r a t iv e  w hich  has been d iv id e d  i n t o  d i s t r i c t s  as p ro v id e d  f o r  
i n  § 190 o f  t h i s  c h a p te r  may c o n s is t  o f  s e p a ra te  s p e c ia l  m eetings  
o f  th e  members o f  each d i s t r i c t .

(c )  An a n n u a l m eeting  o f  d i s t r i c t  d e le g a te s  o f  a c o o p e ra t iv e  
s h a l l  be h e ld  a t  th e  t im e  and p la c e  p ro v id e d  in  th e  b y law s.
(§  1 0 (1 )  (2 )  ch 93 SLA 1959; am § 2 ch 136 SLA 1968)

Sec. 1 0 .2 5 . 1 0 0 .  N o t ic e  o f  m e e t in g s .  Except as o th e rw is e  
p ro v id e d  in  t h i s  c h a p te r ,  w r i t t e n  n o t ic e  s t a t i n g  th e  t im e  and 

7 p la c e  o f  [e a c h ]  th e  an n ua l m ee tin g  o f  th e  members or d i s t r i c t
d e le g a te s  [a n d ,  in  th e  case o f  a s p e c ia l  m e e t in g ,  the purpose or 
purposes f o r  w hich  th e  m eeting  is  c a l l e d , ]  s h a l l  be g iv e n  to each 
member o r d i s t r i c t  d e le g a t e ,  e i t h e r  p e r s o n a l ly  or by m a i l ,  not 
le s s  than 20 days nor more th an  40 days b e fo re  th e  d a te  o f  the  
m e e t in g .  N o t ic e  o f  a s p e c ia l  m ee tin g  o f  t h e members, to g e th e r  
w ith  n o t ic e  o f  th e  purpose or purposes f o r  which th e  m eeting  is  

7 c a l l e d , s h a l l  be g iv e n  to  each member o r  d i s t r i c t  d e le g a t e ,
e i t h e r  p e r s o n a l ly  o r b£ m a i l , n o t  le s s  than  90 days nor more than  
120 days b e fo re  th e  d a te  o f  th e  m e e t in g .  I f  m a i le d ,  n o t ic e  is  
c o n s id e re d  g iv e n  when i t  i s  d e p o s ite d  in  th e  U n ite d  S ta te s  m a il 
w it h  p ostage p re p a id  addressed  to  th e  member o r  d i s t r i c t  d e le g a te  
a t  h is  address  as i t  appears  on th e  re c o rd s  o f  th e  c o o p e r a t iv e .
(§  1 0 (3 )  ch 93 SLA 1959? am § 3 ch 136 SLA 1968)
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Sec. 1 0 .2 5 . 1 1 0 .  Quorum re q u ir e m e n ts .  ( a )  U nless  th e  bylaws 
p r e s c r ib e  th e  p resence  o f  a g r e a t e r  p e rc e n ta g e  o r  number o f  the  
members f o r  a quorum, a quorum f o r  th e  t r a n s a c t i o n  o f  business a t  
a l l  m eetings o f  th e  members o f a c o o p e r a t iv e  o r  th e  members o f  a 
d i s t r i c t  o f  a c o o p e r a t iv e  h av in g  no t more th a n  1 ,0 0 0  members is
f i v e  p e r  c e n t  o f  a l l  members, p re s e n t  in  p e rs o n ,  and a quorum f o r
th e  t r a n s a c t io n  o f  b us iness o f  th e  members o f  a c o o p e r a t iv e  or 
the  members o f  a d i s t r i c t  o f  a c o o p e r a t iv e  h a v in g  more than 1 ,0 0 0  
members is  50 members, p re s e n t  in  p e rs o n . I f  le s s  than  a quorum 
i s  p re s e n t  a t  a m e e t in g ,  a m a j o r i t y  o f  th o s e  p re s e n t  in  person 
may a d jo u rn  th e  m eeting  from  t im e  to  t im e  w i t h o u t  f u r t h e r  n o t ic e .

(b )  U nless  th e  bylaws p r e s c r ib e  th e  p rese n c e  o f  a g r e a t e r
p e rc e n ta g e  o f  th e  d i s t r i c t  d e le g a te s  f o r  a quorum, a quorum f o r
th e  t r a n s a c t io n  o f  bus iness a t  a l l  m e e tin g s  o f  th e  d i s t r i c t  d e l e ­
g a tes  o f  a c o o p e r a t iv e  is  25 p er c e n t  o f  a l l  d i s t r i c t  d e le g a te s .
(S 1 0 (4 )  ch 93 SLA 1959; am § 4 ch 136 SLA 19 68 )

Sec. 1 0 .2 5 . 1 2 0 .  V o t in g .  Each member i s  e n t i t l e d  to  one vo te
on each m a t te r  s u b m it te d  to  a v o te  [ ( 1 )  a t  a m ee tin g  o f  the  mem­
bers or (2 )  by m a i l  b a l l o t  p e r m it te d  by AS 1 0 . 2 5 . 0 7 0 ] .  Each 
member o f  a d i s t r i c t  is  e n t i t l e d  to  one v o te  on each m a t te r  sub­
m it te d  to  a v o te  a t  a d i s t r i c t  m e e t in g .  A member i s  n o t e n t i t l e d  
to  v o te  bv p ro x y .  V o t in g  [ a t  a m ee tin g  s h a l l  be in  p e rso n , b u t ] ,  
i f  the  bylaws so p r o v id e ,  may [ a ls o ]  be by m a i l .  (§  1 0 (5 )  ch 93 
SLA 1959; am § 2 ch 136 SLA 1982; am § 2 ch 120 SLA 1986)

Sec. 1 0 .2 5 . 1 2 5 .  Record d a t e .  To d e te rm in e  th e  members 
e n t i t l e d  to  n o t ic e  o f  a m eeting  o f  th e  members, o r to  v o te  on a
m a t te r  which is  to  be s u b m itte d  to  a v o te  o f  th e  members, or in
o rd e r  to  make a d e te r m in a t io n  o f  members f o r  any o th e r  p ro per  
p u rp o s e, th e  board o f  d i r e c t o r s  may f i x  in  advance a d a te  as th e  
re co rd  d a te  f o r  th e  d e te rm in a t io n  o f  members. I f  no re co rd  d a te  
is  f i x e d  f o r  th e  d e te r m in a t io n  o f  members e n t i t l e d  to  n o t ic e  o f  a 
m eeting  o f  members o r to  v o te  on a m a t te r  w h ich  is  to  be sub­
m i t te d  to  a v o te  o f  th e  members, the  d a te  on which n o t ic e  o f the  
m eeting  is  f i r s t  m a i le d  o r not i c e  o f  m a i l  v o t in g  is  f i r s t  m a i le d , 
is  th e  re c o rd  d a te  f o r  the  d e te r m in a t io n  o f  members. When a 
d e te rm in a t io n  o f  members e n t i t l e d  to  v o te  a t  a m eeting  o f  members 
is  made, th e  d e te r m in a t io n  ap p l ie s  to  an a d jo u rn m e n t o f  the  
m e e t in g .

Sec . 1 0 .2 5 . 1 3 0 .  W aiver o f  n o t i c e .  A p e rso n  e n t i t l e d  to  
n o t ic e  o f  a m ee tin g  may w aive  n o t ic e  in  w r i t i n g  e i t h e r  b e fo re  o r  
a f t e r  th e  n e e t in g .  A tten dance  a t  a m e e t in g  i s  a w a iv e r  o f n o t ic e  
o f  th e  m e e t in g ,  u n le s s  th e  person a t te n d s  s o l e l y  to  o b je c t  to  th e  
t r a n s a c t io n  o f  b us iness  because th e  m e e t in g  has not been l e g a l l y  
c a l l e d  or convened. (§ 11 ch 93 SLA 19 59 )
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11

Sec . 1 0 .2 5 . 1 4 0 .  Board o f  d i r e c t o r s .  The b u s in es s  o f  a 
c o o p e r a t iv e  s h a l l  be managed by a board o f  n o t  le s s  th an  f i v e  
d i r e c t o r s ,  each o f  whom s h a l l  be a member o f  th e  c o o p e r a t iv e  or 
o f  a n o th e r  c o o p e r a t iv e  which i s  a member o f  i t .  The bylaws s h a l l  
p r e s c r ib e  th e  number o f  d i r e c t o r s ,  t h e i r  q u a l i f i c a t i o n s  o th e r  
th a n  tho se  p r e s c r ib e d  in  t h i s  c h a p te r ,  and th e  manner o f  h o ld in g  
m e e tin g s  o f  th e  board o f  d i r e c t o r s  and o f  e l e c t i n g  successors  to  
d i r e c t o r s  who r e s ig n ,  d i e ,  o r a re  o th e rw is e  in c a p a b le  o f  a c t i n g .  
The bylaws may p ro v id e  f o r  th e  rem oval f o r  cause o f  d i r e c t o r s  
from  o f f i c e  and f o r  th e  e l e c t i o n  o f  t h e i r  s u c c e s s o rs .  D i r e c to r s  
s h a l l  n o t  r e c e iv e  s a l a r i e s  f o r  th e  s e rv ic e s  as d i r e c t o r s  and, 
e x c e p t  in  e m e rg e n c ie s , s h a l l  n o t  r e c e iv e  s a l a r i e s  f o r  t h e i r  s e r ­
v ic e s  in  any o th e r  c a p a c i ty  w i th o u t  th e  a p p ro v a l  o f  th e  members. 
The bylaw s may, how ever, p r e s c r ib e  a f i x e d  fe e  f o r  each day o f  
a t te n d a n c e  a t  m eeting s  w h i le  o f f i c i a l l y  r e p r e s e n t in g  the co o pera­
t i v e  [ f o r  a t te n d a n c e  a t  each m eeting  o f  the  board o f  d i r e c t o r s ]  
and may p ro v id e  f o r  in s u ra n c e  and re im bursem ent o f  a c t u a l  
expenses in c u r r e d  w h i le  p e r fo rm in g  t h e i r  d u t ie s  as d i r e c to r s  [o f  
a t t e n d a n c e ] .  (§  1 2 (1 )  ch 93 SLA 1959)

12 S ec . 1 0 . 2 5 . 1 4 5 .  L i a b i l i t y  and in d e m n i f ic a t io n  o f  o f f i c e r s ,
d i r e c t o r s , employees and a g e n ts : In s u ra n c e . ( a ) A d i r e c t o r ,
o f f i c e r , employee o r ag en t o f  the  c o o p e r a t iv e  is  no t i n d i v i d u a l l y  
l i a b l e  f o r  any a c t i o n , in a c t io n  o r  om ission  e x c e p t  f o r  any 
a c t i o n , in a c t i o n  or om ission  which the  d i r e c t o r ,  o f f i c e r , 
em ployee or a g e n t  d id  no t re a s o n a b ly  b e l ie v e  to  be in  o r  not 
opposed to  th e  b e s t  i n te r e s t s  o f  th e  c o o p e r a t iv e .

“ 'k ' ( b ) U nless p r o h ib i t e d  by th e  a r t i c l e s  o f  in c o r p o r a t io n  or
b y la w s , th e  c o o p e r a t iv e  s h a l l  in d e m n ify  a d i r e c t o r ,  o f f i c e r ,  
em ployee o r  a g en t o f  th e  c o o p e r a t iv e , or a person who is  or was 
s e r v in g  a t  th e  re q u e s t  o f  th e  c o o p e r a t iv e  as a d i r e c t o r , o f f i c e r , 
em ployee or a g en t o f  a n o th e r  c o o p e r a t iv e  c o r p o r a t io n , j o i n t  ven­
t u r e  , t r u s t  o r  o th e r  e n t e r p r i s e , who is  a p a r t y  o r  _is th re a te n e d  
to  be made a p a r t y  to  a t h r e a t e n e d , pending o r  co m ple ted  a c t io n  
o r p r o c e e d in g , w heth er c i v i l , . c r i m i n a l , a d m i n i s t r a t i v e  or 
i n v e s t i g a t i v e , a g a in s t  expenses ( in c lu d in g  a t t o r n e y  f e e s ) ,  
ju d g m e n ts , f i n e s , and amounts p a id  in  s e t t le m e n t  a c t u a l l y  and 
re a s o n a b ly  in c u r r e d  by him in  co n n ec tio n  w ith  th e  d e fe n s e , 
s e t t l e m e n t ,  a c t io n  o r p ro c e e d in g , ex cep t f o r  any a c t i o n , in a c t io n  
o r o m iss io n  which th e  d i r e c t o r , o f f i c e r , employee o r  a g en t d id  
n o t  re a s o n a b ly  b e l ie v e  to  be in  o r not opposed to  th e  b e s t  
i n t e r e s t s  o f  th e  c o o p e r a t iv e , an d , w ith  r e s p e c t  to  a c r im in a l  
a c t io n  o r p ro c e e d in g ,  had no re a s o n a b le  cause to  b e l i e v e  h is  con­
d u c t  was u n la w f u l .

( c ) A c o o p e r a t iv e  may purchase and m a in ta in  in s u ra n c e  on 
b e h a l f  o f  a d i r e c t o r , o f f i c e r , employee or a g en t o f  th e  coopera­
t i v e  , o r who is  o r was s e rv in g  a t  th e  re q u e s t  o f  th e  c o o p e ra t iv e  
as a d i r e c t o r , o f f i c e r , employee o r  ag en t o f  a n o th e r  c o o p e ra t iv e  
c o r p o r a t i o n , j o i n t  v e n t u r e , t r u s t  o r o th e r  e n t e r p r is e  a g a in s t  any 
l i a b i l i t y  a s s e r te d  a g a in s t  him and in c u r re d  by him in  such a
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i2 (c) c a p a c i t y , o r a r i s i n g  o u t  o f  h is  s ta tu s  as s u c h , w h e th er  o r not
cont'd the  c o o p e r a t iv e  would have th e  power to  in d e m n ify  him a g a in s t  the  

l i a b i l i t y  under t h e . p r o v is io n s  o f  t h is  s e c t io n .
Sec. 1 0 .2 5 .1 5 0 .  Term o f  o f f i c e  o f  d i r e c t o r s .  The d i r e c t o r s  

o f  a c o o p e r a t iv e  named in  a r t i c l e s  o f  i n c o r p o r a t io n ,  con­
s o l i d a t i o n ,  m erger o r  c o n v e rs io n  h o ld  o f f i c e  u n t i l  th e  n e x t  
an n u a l m eeting  o f  th e  members and u n t i l  t h e i r  successo rs  a re  

5 e le c t e d  and q u a l i f y .  [A t  each annual m e e t in g ,  o r  in  case of
f a i l u r e  to  h o ld  th e  a n n u a l m eeting  as s p e c i f i e d  in  th e  by law s , a t  
a s p e c ia l  m eeting  c a l l e d  f o r  t h a t  p u rp o se , th e  members s h a l l  
e l e c t  d i r e c t o r s  to  h o ld  o f f i c e  u n t i l  th e  n e x t  an n u a l m eeting  o f 
th e  members, e x c e p t  as o th e rw is e  p ro v id e d  in  t h i s  c h a p t e r . ]  Erch 
d i r e c t o r  ho lds  o f f i c e  f o r  th e  term  f o r  which he is  e le c t e d  and 
u n t i l  h is  successor is  e le c t e d  and q u a l i f i e s .  (§  1 2 (2 )  ch 93 SLA 
1959 )

Sec. 1 0 .2 5 . 1 6 0 .  S ta g g e re d  terms o f  o f f i c e  f o r  d i r e c t o r s .  
In s te a d  o f  e l e c t i n g  a l l  d i r e c t o r s  a n n u a l ly ,  th e  bylaws may p ro ­
v id e  t h a t  d i r e c t o r s  s h a l l  be e le c te d  f o r  term s r a t  to  exceed  
t h r e e  y e a rs ,  o r  u n t i l  t h e i r  successors a re  e le c te d  and q u a l i f y ,  
and t h a t  th e  terms o f  d i r e c t o r s  s h a l l  be s ta g g e re d  so t h a t  one- 
t h i r d  o f  th e  d i r e c t o r s ,  o r  a number as c lo s e  to  o n e - t h i r d  as 

5 p o s s ib le ,  s h a l l  be e le c t e d  each y e a r  [ a t  each an n u a l m e e t in g ] .
(§  1 2 (3 )  ch 93 SLA 1959)

Sec . 1 0 .2 5 . 1 7 0 .  Quorum o f  b o a rd . A m a j o r i t y  o f  th e  board o f  
d i r e c t o r s  c o n s t i t u t e s  a quorum. (§  1 2 (4 )  ch 93 SLA 19 59 )

Sec. 1 0 .2 5 .1 7 5 .  Board m eeting s  open; e x c e p t io n s .  ( a )  A 
m ee tin g  o f  th e  board o f  d i r e c t o r s  may be a t te n d e d  by members o f  
th e  c o o p e r a t iv e .  E xcep t when v o ic e  vo te s  a re  a u t h o r i z e d ,  a vo te  
s h a l l  be conducted in  such a manner t h a t  th e  members may know the  

14(c) v o te  o f  each person e n t i t l e d  to  v o te .  For purposes o f  t h i s  sec­
t io n  , a m eeting  is  d e f in e d  as a m eeting  a t  which t h e r e  occurs the  
d e l ib e r a t i o n s  o f  a t  l e a s t  th e  number o f  i n d i v i d u a l  d i r e c t o r s  
r e o u i r e d  to  ta k e  a c t io n  on b e h a l f  o f  th e  c o o p e r a t iv e .

13 The board o f  d i r e c t o r s  may conduct a m ee tin g  by com municating
s im u lta n e o u s ly  w ith  each o th e r  by means o f  c o n fe re n c e  te lep h o n es  
or s i m i l a r  com m unications eq u ipm en t.

(b )  I f  e x cep ted  s u b je c ts  a re  to  be d is c u s s e d  a t  a m e e t in g , 
th e  m eeting  must f i r s t  be convened as a r e g u la r  o r  s p e c ia l  
m ee tin g  and th e  q u e s t io n  o f  h o ld in g  an e x e c u t iv e  s e s s io n  to  
d is c u s s  m a t te rs  t h a t  come w i t h i n  th e  e x c e p t io n s  c o n ta in e d  in  (c )  
o f  t h i s  s e c t io n  s h a l l  be d e te rm in e d  by a m a j o r i t y  v o te  o f  the  
b o a rd .  No s u b je c ts  may be co n s id e re d  a t  th e  e x e c u t iv e  session  
e x c e p t  those m entioned  in  th e  motion c a l l i n g  f o r  th e  e x e c u t iv e  
se s s io n  u n less  a u x i l i a r y  to  th e  main q u e s t io n .  No fo rm a l  a c t io n  
may be taken  d u r in g  th e  e x e c u t iv e  s e s s io n .
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1 4 ( a )

1 4 ( b )

4

(c )  The f o l lo w in g  e x c e p te d  s u b je c ts  may be d is c u s s e d  in  an 
e x e c u t iv e  s e s s io n :

(1 )  m a t te r s  th e  im m edia te  knowledge o f  w hich  would c l e a r l y  
have an a d v e rs e  e f f e c t  on th e  f in a n c e s  o f  th e  c o o p e r a t iv e ;

(2 )  s u b je c ts  t h a t  te n d  to  p r e ju d ic e  th e  r e p u t a t i o n  and 
c h a r a c te r  o f  a p e rso n ; how ever, the  person may re q u e s t  a p u b l ic  
d is c u s s io n ;

(3 )  m a t te r s  d is c u s s e d  w ith  an a t t o r n e y  f o r  th e  c o o p e r a t iv e ,  
th e  im m edia te  knowledge o f  which co u ld  have an ad verse  e f f e c t  on 
th e  l e g a l  p o s i t io n  o f  th e  c o o p e r a t iv e  I . ]j_

(4 )  l a b o r  n e g o t i a t i o n s ;
(5 )  p e rs o n n e l  m a t t e r s ;
( 6) m a t te r s  s p e c i f i c a l l y  exempted fro m  d is c lo s u r e  by s t a t ­

u te  , th e  a r t i c l e s  o f  in c o r p o r a t io n  o r  b y la w s ;
(7 )  b i d s , t ra d e  s e c r e ts  o r  o th e r  c o n f i d e n t i a l  com m ercia l 

i n f o r m a t i o n ;
(8 )  in fo r m a t io n  c o n c e rn in g  a member 1s payment h i s t o r y , 

c r e d i t w o r t h in e s s  o r o u ts ta n d in g  accounts w i t h  th e  c o o p e r a t iv e ;
(9 )  d is c u s s io n  o f  l i t i g a t i o n  by or a g a in s t  th e  c o o p e r a t iv e .
(d )  N o t ic e  s h a l l  be g iv e n  f o r  a l l  r e g u l a r  o r  s p e c ia l  

m eetings o f  th e  board o f  d i r e c t o r s  as p ro v id e d  in  th e  bylaws o f  
th e  c o o p e r a t iv e .

[ ( e )  A c t io n  ta k e n  c o n t r a r y  to  t h is  s e c t io n  is  v o i d . ]
( e ) Any member a f f e c t e d  by a c t io n  ta k e n  c o n t r a r y  to  t h i s  

s e c t io n  may commence a s u i t  in  the  s u p e r io r  c o u r t , and th e  c o u r t  
may o rd e r  such e q u i t a b l e  r e l i e f  as i t  deems a p p r o p r ia t e  in  the  
c irc u m s ta n c e s . A c t io n  taken  c o n t r a r y  to  t h i s  s e c t io n  s h a l l  not
be vo id ed  i f  o th e r  e q u i t a b l e  r e l i e f  is  a v a i l a b l e .  (§  3 ch 136
SLA 1982)

Sec. 1 0 .2 5 . 1 8 0 .  G e n e ra l  powers o f  b o a rd .  The board o f  
d i r e c t o r s  may e x e r c is e  a l l  o f  th e  powers o f  a c o o p e r a t iv e  n o t  
c o n fe r r e d  upon the  members by t h i s  c h a p te r ,  i t s  a r t i c l e s  o f  
i n c o r p o r a t io n  o r i t s  b y la w s . (§  1 2 (5 )  ch 93 SLA 1959)

Sec. 1 0 . 2 5 . 1 9 0 .  D i s t r i c t s .  The bylaw s may p ro v id e  f o r  th e
d i v i s i o n  o f  th e  t e r r i t o r y  se rv e d  o r to  be se rved  by a c o o p e r a t iv e  
i n t o  two o r  more d i s t r i c t s  f o r  any p u rp o se , in c lu d i n g ,  w ith o u t  
l i m i t a t i o n ,  th e  n o m in a t io n  and e le c t i o n  o f  d i r e c t o r s  and th e  
e l e c t i o n  and f u n c t io n in g  o f  d i s t r i c t  d e le g a t e s .  These d e le g a t e s ,  
who s h a l l  be members, may nom inate  and e l e c t  d i r e c t o r s .  The 
bylaws s h a l l  p r e s c r ib e  th e  b o u n d a ries  o f  th e  d i s t r i c t s ,  o r th e  
manner o f  e s t a b l i s h i n g  th e  b o u n d a r ie s ,  and th e  manner o f  changing  
th e  b o u n d a r ie s ,  and th e  manner in  which th e  d i s t r i c t s  f u n c t io n .
No member a t  any d i s t r i c t  m ee t in g  and no d i s t r i c t  d e le g a te  a t  any 
m eetin g  may v o te  by p ro x y  o r  by m a i l .  H ow ever, th e  e l e c t i o n  o f  
d i r e c t o r s  s h a l l  be by m a i l  u n le s s  th e  bylaw s p ro v id e  o th e r w is e .
(§  13 ch 93 SLA 3959; am § 4 ch 136 SLA 19 8 2 )
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Sec. 1 0 .2 5 . 2 0 0 .  O f f i c e r s .  The o f f i c e r s  o f  a c o o p e r a t iv e  a re  
a p r e s id e n t ,  a v ic e  p r e s id e n t ,  a s e c r e t a r y  and a t r e a s u r e r .  The 
o f f i c e r s  s h a l l  be e le c te d  a n n u a l ly  by th e  board  o f  d i r e c t o r s  from  
among i t s  members. When a person  h o ld in g  an o f f i c e  ceases to  be 
a d i r e c t o r ,  he ceases to  h o ld  o f f i c e .  The o f f i c e s  o f  s e c r e t a r y  
and o f  t r e a s u r e r  may be h e ld  by th e  same p e rs o n . The board o f  
d i r e c t o r s  may e l e c t  o r  a p p o in t  such o th e r  o f f i c e r s ,  a g e n ts ,  o r  
employees as i t  c o n s id e rs  n e c e s s a ry  o r  a d v is a b le  and s h a l l  
p r e s c r ib e  t h e i r  powers and d u t i e s .  An o f f i c e r  may be removed 
from  o f f i c e  and h is  su ccesso r e le c t e d  in  the  manner p r e s c r ib e d  in  
th e  b y law s. (§  14 ch 93 SLA 1959 )

Sec. 1 0 .2 5 .2 1 0 .  Amendment o f  a r t i c l e s  o f  i n c o r p o r a t i o n .  A 
c o o p e r a t iv e  may amend i t s  a r t i c l e s  o f  in c o r p o r a t io n  as f o l lo w s ,  
e x c e p t  t h a t  i t  may change th e  l o c a t i o n  o f  i t s  p r i n c i p a l  o f f i c e  in  
th e  manner s e t  o u t  in  § 230 o f  t h i s  c h a p te r .

(1 )  The proposed amendment s h a l l  be p re s e n te d  to  a m eeting  
o f  th e  members o r  d i s t r i c t  d e le g a te s  and th e  n o t ic e  o f  th e  
m eeting  s h a l l  s e t  o u t  o r have a t ta c h e d  to  i t  th e  proposed amend­
m ent.

(2 )  I f  th e  proposed amendment, w ith  any changes , is  approved  
by the  a f f i r m a t i v e  v o te  o f  no t le s s  than t w o - t h i r d s  o f  those  mem­
b ers  or d i s t r i c t  d e le g a te s  v o t in g  on i t ,  th e  p r e s id e n t  o r v ic e  
p r e s id e n t  s h a l l  e x e c u te  and acknowledge a r t i c l e s  o f  amendment on
b e h a l f  o f  th e  c o o p e r a t iv e  and th e  s e c r e t a r y  s h a l l  a f f i x  and
a t t e s t  to  the  s e a l  o f  th e  c o o p e r a t iv e .  (§  15 ch 93 SLA 1959;
am § 5 ch 136 SLA 1968)

Sec. 1 0 .2 5 . 2 2 0 .  C o n ten ts  o f  a r t i c l e s  o f  amendment. ( a )  The 
a r t i c l e s  o f  amendment s h a l l  r e c i t e  t h a t  th e y  a r e  e x e c u te d  under 
t h i s  c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f  th e  c o o p e r a t iv e :
(2 )  the  ad d ress  o f  i t s  p r i n c i p a l  o f f i c e ;
(3 )  the  amendment to  i t s  a r t i c l e s  o f  in c o r p o r a t i o n .
(b )  The p r e s id e n t  o r  v ic e  p r e s id e n t  e x e c u t in g  th e  a r t i c l e s  

o f  amendment s h a l l  make and annex to  them an a f f i d a v i t  s t a t in g  
t h a t  th e  p r o v is io n s  o f  t h i s  s e c t io n  re g a rd in g  th e  amendment were 
com plied  w i t h .  (§  15 ch 93 SLA 1959)

Sec. 1 0 .2 5 . 2 3 0 .  Change o f  l o c a t io n  o f  p r i n c i p a l  o f f i c e .  A 
c o o p e r a t iv e  may, upon a u t h o r i z a t i o n  o f  i t s  board o f  d i r e c t o r s  o r  
i t s  members, change th e  lo c a t i o n  o f  i t s  p r i n c i p a l  o f f i c e  by 
f i l i n g  a c e r t i f i c a t e  r e c i t i n g  th e  change o f  p r i n c i p a l  o f f i c e ,  
execu ted  and acknowledged by i t s  p r e s id e n t  o r v ic e  p r e s id e n t  
under i t s  s e a l ,  a t t e s t e d  by i t s  s e c r e t a r y ,  in  th e  o f f i c e  o f  th e  
com m issioner. (§ 16 ch 93 SLA 1959)

- 9 -



Sec. 1 0 .2 5 . 2 3 5 .  M em ber's r i g h t  to  exam ine bow ~ and r e c o r d s .
A member o f  a c o o p e r a t iv e  may, a t  a re a s o n a b le  t im e  ind f o r  a
p ro p e r  p u rp o se , exam ine and make c o p ie s  o f  th e  books, and re co rd s  
o f  th e  c o o p e r a t iv e  a t  th e  p r i n c i p a l  o f f i c e  o f  th e  c o o p e r a t iv e .
The c o o p e r a t iv e  may ch arg e  a member an amount e q u a l to  th e  a c t u a l  
c o s t  o f  d u p l i c a t in g  documents re q u e s te d  under t h i s  s e c t io n .  The 

^ ( d )  c o o p e r a t iv e  may w i t h h o ld  books and re c o rd s  c o n c e rn in g  s u b je c ts  
which mav be d isc u s s e d  in  e x e c u t iv e  s e s s io n  as s o e c i f i e d  in
AS 1 0 . 2 5 . 1 7 5 ( c ) . (§  3 ch 136 SLA 1982)

A r t i c l e  2 .  M erg er and C o n s o l id a t io n .
Sec. 1 0 .2 5 . 2 4 0 .  M e rg e r .  One o r  more c o o p e r a t iv e s ,  each 

h e r e i n a f t e r  d e s ig n a te d  "m erging c o o p e r a t iv e , "  may merge in t o  
a n o th e r  c o o p e r a t iv e ,  h e r e i n a f t e r  d e s ig n a te d  " s u r v iv in g  
c o o p e r a t iv e , "  by co m p ly in g  w i t h  th e  f o l lo w in g  re q u ire m e n ts .

(1 )  The p r o p o s i t io n  f o r  th e  m erger o f  th e  m erging co o pera ­
t i v e s  in t o  th e  s u r v iv in g  c o o p e r a t iv e  and proposed a r t i c l e s  o f

15 m erger s h a l l  be s u b m it te d  to  [a  m eetin g  o f ]  th e  members o f  each
m erging c o o p e r a t iv e  and o f  th e  s u r v iv in g  c o o p e r a t iv e .  The n o t ic e  

15 [ o f  th e  m e e t in g ]  s h a l l  have a t ta c h e d  to i t  a copy o f  th e  proposed
a r t i c l e s  o f  m e rg er .

(2 )  I f  th e  proposed m erger and the  proposed a r t i c l e s  o f  
m e rg e r ,  w ith  any amendments, a re  approved by th e  a f f i r m a t i v e  v o te  
o f  n o t le s s  than t w o - t h i r d s  o f  tho se  members o f  each c o o p e r a t iv e

15 v o t in g  on them ( a t  th e  m e e t in g ] ,  a r t i c l e s  o f  m erger in  the  form
approved s h a l l  be e x e c u te d  and acknowledged on b e h a l f  o f  each 
c o o p e r a t iv e  by i t s  p r e s id e n t  o r  v ic e  p r e s id e n t  and i t s  s e a l  s h a l l  
be a f f i x e d  by i t s  s e c r e t a r y .  (§  1 8 (1 )  ( 2 )  ch 93 SLA 1959)

Sec. 1 0 .2 5 . 2 4 5 .  M erg er o f  c o o p e r a t iv e  and c o r p o r a t io n  
o rg a n iz e d  under AS 1 0 .0 5 .0 0 3  -  1 0 .0 5 .8 2 8 .  ( a )  A c o o p e r a t iv e
o rg a n iz e d  under th e  p r o v is io n s  o f  AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 .6 5 0  may 
merge in t o  a c o r p o r a t io n  o rg a n iz e d  under AS 1 0 .0 5 .0 0 3  -  
AS 1 0 .0 5 .8 2 8  t h a t  is  engaged in  bus iness  as and is  c e r t i f i c a t e d

16 [as an e l e c t r i c  o r  te le p h o n e  u t i l i t y ]  to  p ro v id e  the  same typ e  o f
p u b l ic  u t i l i t y  s e r v ic e  as th e  c o o p e r a t iv e  and whose c e r t i f i c a t e d  
a re a  is  co n tig u o u s  w i t h  t h a t  o f  th e  c o o p e r a t iv e .

(b )  The c o o p e r a t iv e  s h a l l  comply w ith  th e  p r o v is io n s  o f
AS 1 0 .2 5 .2 4 0  -  1 0 .2 5 .2 8 0  i n s o f a r  as th e y  s e t  o u t  th e  procedures  
f o r  th e  m erger o f  c o o p e r a t iv e s .

( c )  The manner in  which th e  members o f  th e  c o o p e r a t iv e  may 
be compensated f o r  any n e t  re m a in in g  a s s e ts  t r a n s f e r r e d  to  the  
c o r p o r a t io n  o rg a n iz e d  under AS 1 0 .0 5 .0 0 3  -  1 0 .0 5 .8 2 8  a f t e r  the  
payment o f  th e  d eb ts  and l i a b i l i t i e s  o f  th e  c o o p e r a t iv e  s h a l l  be 
s t a t e d  in  th e  a r t i c l e s  o f  m e rg e r .  (§  2 ch 10 SLA 1980)
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Sec. 1 0 .2 5 . 2 5 0 .  C o n ten ts  o f  a r t i c l e s  o f  m e rg e r .  ( a )  The 
a r t i c l e s  o f  merger s h a l l  r e c i t e  t h a t  th e y  a re  execu ted  under t h i s  
c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f  each m erg ing  c o o p e r a t iv e  and the  address  o f  
i t s  p r i n c i p a l  o f f i c e ;

( 2 )  th e  name o f  th e  s u r v iv in g  c o o p e r a t iv e  and the  address  o f  
i t s  p r i n c i p a l  o f f i c e ;

(3 )  a s ta te m e n t  t h a t  each m erg ing  c o o p e r a t iv e  and th e  s u r ­
v i v i n g  c o o p e r a t iv e  ag ree  to  th e  m e rg e r ;

(4 )  th e  names and ad d resses  o f  th e  d i r e c t o r s  o f  th e  s u r ­
v i v i n g  c o o p e r a t iv e ;

(5 )  th e  terms and c o n d i t io n s  o f  th e  m erger and th e  manner o f  
c a r r y in g  i t  i n t o  e f f e c t ,  in c lu d in g  th e  manner in  which members o f  
th e  m erg ing  c o o p e ra t iv e s  may o r  s h a l l  become members o f  th e  s u r ­
v i v i n g  c o o p e r a t iv e .

(b )  The a r t i c l e s  o f  m erger may c o n ta in  p r o v is io n s  no t in c o n ­
s i s t e n t  w i th  t h i s  c h a p te r  which a re  c o n s id e re d  n eces sary  o r  
a d v is a b le  f o r  the  conduct o f  th e  b u s in ess  o f  the  s u r v iv in g  
c o o p e r a t iv e .

(c )  The p r e s id e n t  o r v ic e  p r e s id e n t  o f  each c o o p e r a t iv e  
s h a l l  make and annex to  th e  a r t i c l e s  an a f f i d a v i t  s t a t i n g  t h a t  
th e  p r o v is io n s  o f  t h i s  s e c t io n  r e g a r d in g  th e  a r t i c l e s  were 
co m p lie d  w i th  by th e  c o o p e r a t iv e .  (§  1 8 (2 )  ch 93 SLA 1959)

S ec . 1 0 .2 5 .2 6 0 .  C o n s o l id a t io n .  Two o r more c o o p e r a t iv e s ,
21 in c lu d in g  e l e c t r i c  and te le p h o n e  c o o p e r a t iv e s  o rg a n iz e d  under

t h i s  A c t , h e r e i n a f t e r  d e s ig n a te d  " c o n s o l id a t in g  c o o p e r a t iv e "  may
c o n s o l id a t e  i n t o  a new c o o p e r a t iv e ,  h e r e i n a f t e r  d e s ig n a te d  the  
"new c o o p e r a t iv e , "  by com ply ing  w i t h  th e  f o l lo w in g  re q u ire m e n ts .

(1 )  The p r o p o s i t io n  f o r  th e  c o n s o l id a t io n  in t o  th e  new 
c o o p e r a t iv e  and proposed a r t i c l e s  o f  c o n s o l id a t io n  s h a l l  be sub-

15 m i t t e d  to  [a  m eeting  o f ]  th e  members o f  each c o n s o l id a t in g
15 c o o p e r a t iv e .  The n o t ic e  [ o f  th e  m e e t in g ]  s h a l l  have a t ta c h e d  to

i t  a copy o f  the  proposed a r t i c l e s  o f  c o n s o l id a t io n .
(2 )  I f  th e  proposed c o n s o l id a t io n  and th e  proposed a r t i c l e s  

o f  c o n s o l id a t io n ,  w ith  any amendments, a re  approved by th e  a f f i r ­
m a t iv e  v o te  o f  not le s s  than  t w o - t h i r d s  o f  those members o f  each 
c o n s o l id a t in g  c o o p e r a t iv e  v o t in g  on them, a r t i c l e s  o f  con­
s o l i d a t i o n  in  th e  form approved s h a l l  be execu ted  and 
acknow ledged on b e h a l f  o f  each c o n s o l id a t in g  c o o p e r a t iv e  by i t s  
p r e s id e n t  o r  v ic e  p r e s id e n t  and i t s  s e a l  s h a l l  be a f f i x e d  and 
a t t e s t e d  by i t s  s e c r e t a r y .  (§  1 7 ( 1 )  (2 )  ch 93 SLA 1959)

Sec . 1 0 .2 5 .2 7 0 .  C o n ten ts  o f  a r t i c l e s  o f  c o n s o l id a t io n .
(a )  The a r t i c l e s  o f  c o n s o l id a t io n  s h a l l  r e c i t e  t h a t  th e y  a re  ex e ­
c u te d  p u rs u a n t  to  t h is  c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f  each c o n s o l id a t in g  c o o p e r a t iv e  and th e  
ad d ress  o f  i t s  p r i n c i p a l  o f f i c e ;
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( 2 )  th e  name o f  th e  new c o o p e r a t iv e  and th e  ad d re s s  o f  i t s  
p r i n c i p a l  o f f i c e ?

(3 )  a s ta te m e n t  t h a t  each c o n s o l i d a t in g  c o o p e r a t iv e  agrees  
t o  th e  c o n s o l id a t io n ;

( 4 )  th e  names and ad d resses  o f  th e  d i r e c t o r s  o f  t h e  new 
c o o p e r a t iv e ;

(5 )  th e  terms and c o n d i t io n s  o f  th e  c o n s o l id a t io n  and th e  
manner o f  c a r r y in g  i t  i n t o  e f f e c t /  in c lu d in g  th e  manner in  which  
members o f  th e  c o n s o l id a t in g  c o o p e r a t iv e s  may or s h a l l  become 
members o f  th e  new c o o p e r a t iv e .

(b )  The a r t i c l e s  o f  c o n s o l id a t io n  may c o n ta in  p r o v is io n s  n o t  
i n c o n s is t e n t  w ith  t h i s  c h a p te r  which a r e  c o n s id e re d  n e c e s s a ry  o r  
a d v is a b le  f o r  th e  co n du ct o f  th e  b u s in e s s  o f  th e  new c o o p e r a t iv e .

( c )  The p r e s id e n t  o r  v ic e  p r e s id e n t  o f  each c o n s o l id a t in g  
c o o p e r a t iv e  e x e c u t in g  th e  a r t i c l e s  o f  c o n s o l id a t io n  s h a l l  make 
and annex to  the  a r t i c l e s  an a f f i d a v i t  s t a t i n g  t h a t  th e  p r o v i ­
s io n s  o f  t h i s  s e c t io n  r e g a r d in g  th e  a r t i c l e s  were c o m p lie d  w ith  
by th e  c o o p e r a t iv e .  (§  1 7 (2 )  ch 93 SLA 1959 )

S ec . 1 0 .2 5 .2 8 0 .  E f f e c t  o f  c o n s o l id a t io n  o r  m e rg e r .  (a )  In  
th e  case o f  a c o n s o l id a t io n  th e  e x is te n c e  o f  th e  c o n s o l id a t in g  
c o o p e r a t iv e s  ceases and the a r t i c l e s  o f  c o n s o l id a t io n  a r e  the  
a r t i c l e s  o f  in c o r p o r a t io n  o f  th e  new c o o p e r a t iv e .  In  t h e  case 
o f  a m erger th e  s e p a ra te  e x is te n c e  o f  th e  m erging c o o p e r a t iv e s  
ceases and th e  a r t i c l e s  o f  in c o r p o r a t io n  o f  th e  s u r v iv in g  
c o o p e r a t iv e  a re  amended to  th e  e x t e n t  t h a t  changes a re  p ro v id e d  
f o r  in  th e  a r t i c l e s  o f  m e rg e r .

(b )  The r i g h t s ,  p r i v i l e g e s ,  im m u n it ie s  and f r a n c h is e s ,  and 
a l l  r e a l  and p e rs o n a l p r o p e r t y  i n c l u d i n g ,  w ith o u t  l i m i t a t i o n ,  
a p p l i c a t i o n s  f o r  mem bership, a l l  d e b ts  due on w h a teve r  acco u n t  
and a l l  o th e r  choses in  a c t i o n ,  o f  th e  c o n s o l id a t in g  o r  m erging  
c o o p e r a t iv e s  a re  t r a n s f e r r e d  to  and v e s te d  in  th e  new co n ­
s o l i d a t e d  o r  s u r v iv in g  c o o p e r a t iv e  w i t h o u t  f u r t h e r  a c t  o r  deed.

( c )  The new c o n s o l id a te d  or s u r v iv in g  c o o p e r a t iv e  i s  
r e s p o n s ib le  and l i a b l e  f o r  th e  l i a b i l i t i e s  and o b l i g a t i o n s  o f  
each o f  th e  c o n s o l id a t in g  o r m erg ing  c o o p e r a t iv e s  and a c la im  
e x i s t i n g  o r  a c t io n  o r  p ro c e e d in g  pen d in g  by o r  a g a in s t  th e  con­
s o l i d a t i n g  o r  merging c o o p e r a t iv e s  may be p ro secu ted  as i f  th e  
c o n s o l id a t io n  o r  merger had n o t  ta k e n  p la c e ,  b u t  the  new con­
s o l i d a t e d  o r  s u r v iv in g  c o o p e r a t iv e  may be s u b s t i t u t e d  i n  i t s  
p l a c e .

(d )  N e i t h e r  the r i g h t s  o f  c r e d i t o r s  n or l i e n s  upon th e  p ro p ­
e r t y  o f  th e  c o o p e r a t iv e s  is  im p a ire d  by th e  c o n s o l id a t io n  or 
m e rg e r .  (§  19 ch 93 SLA 1959 )
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Sec. 1 0 .2 5 .2 9 0 .  C o n v e rs io n  o f  e x i s t i n g  c o r p o r a t io n .  A c o r ­
p o r a t io n  o rg a n iz e d  under t h e  laws o f  th e  s t a t e  and s u p p ly in g  or 
h av in g  th e  c o rp o r a te  power t o  su p p ly  e l e c t r i c  e n e rg y ,  or t o  f u r ­
n is h  te le p h o n e  s e r v ic e ,  may be c o n v e r te d  i n t o  a c o o p e r a t iv e  by 
com ply ing  w i t h  th e  f o l lo w in g  re q u ire m e n ts  and thereupon becomes 
s u b je c t  to  t h i s  ch ap ter as i f  o r i g i n a l l y  o rg a n iz e d  under t h i s  
c h a p te r .

(1 )  The p ro p o s i t io n  f o r  the  c o n v e rs io n  o f  th e  c o r p o r a t io n  
i n t o  a c o o p e r a t iv e  and proposed  a r t i c l e s  o f  co n v e rs io n  s h a l l  ,->e 
s u b m it te d  to  a meeting o f  che members o r  s to c k h o ld e rs  o f  th e  c o r ­
p o r a t io n ,  o r in  case of a c o r p o r a t io n  h a v in g  no members or 
s to c k h o ld e r s ,  to  a meeting o f  the  in c o r p o r a to r s  o f  the c o r ­
p o r a t io n .  The n o t ic e  o f t h e  m eeting  s h a l l  have a t ta c h e d  to  i t  a 
copy o f  th e  proposed a r t i c l e s  o f  c o n v e rs io n .

(.2) I f  th e  p ro p o s i t io n  f o r  th e  c o n v e rs io n  o f  the c o r p o r a t io n  
i n t o  a c o o p e r a t iv e  and th e  proposed  a r t i c l e s  o f  c o n v e rs io n , w i t h  
any amendments, a re  approved by th e  a f f i r m a t i v e  v o te  of n o t  le s s  
than  t w o - t h i r d s  o f  those members o f  th e  c o r p o r a t io n  v o t in g  on 
them o r ,  i f  th e  c o rp o ra t io n  i s  a s to c k  c o r p o r a t io n ,  by the  a f f i r ­
m a t iv e  v o te  o f  the  ho lders  o f  no t le s s  th an  t w o - t h i r d s  o f  th o s e  
shares  o f th e  c a p i t a l  s to c k  o f  th e  c o r p o r a t io n  re p re s e n te d  a t  th e  
m eeting  and v o t in g  on them, o r ,  in  th e  case o f  a c o rp o r a t io n  
h aving  no members and no s h a re s  o f  i t s  c a p i t a l  s to c k  o u ts ta n d in g ,  
by th e  a f f i r m a t i v e  vote o f  n o t  le s s  than  t w o - t h i r d s  of i t s  i n c o r ­
p o r a t o r s ,  a r t i c l e s  of c o n v e rs io n  in  the  form  approved s h a l l  be 
execu ted  and acknowledged on b e h a l f  o f  th e  c o r p o r a t io n  by i t s  
p r e s id e n t  o r v ic e  p re s id e n t  and i t s  s e a l  s h a l l  be a f f i x e d  and  
a t t e s t e d  by i t s  s e c r e ta r y .  (§  2 0 (1 )  (2 )  ch 93 SLA 1959)

Sec. 1 0 .2 5 . 3 0 0 .  C o n te n ts  o f  a r t i c l e s  o f  c o n v e rs io n .  ( a )  The 
a r t i c l e s  o f  co n vers io n  s h a l l  r e c i t e  t h a t  th e y  a re  executed u n d er  
t h i s  c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f  the c o r p o r a t io n  and th e  address of i t s  p r i n ­
c i p a l  o f f i c e  p r i o r  to  i t s  c o n v e rs io n  i n t o  a c o o p e r a t iv e ;

(2 )  th e  s t a t u t e  or s t a t u t e s  under w hich  i t  was o rg a n iz e d ;
(3 )  a s ta te m e n t  th a t  t h e  c o r p o r a t io n  e l e c t s  to  become a 

c o o p e r a t iv e ,  n o n p r o f i t ,  m embership c o r p o r a t io n  s u b je c t  to  t h i s  
c h a p te r ;

(4 )  i t s  name as a c o o p e r a t iv e ;
( 5 )  th e  address  of th e  p r i n c i p a l  o f f i c e  o f  the  c o o p e r a t iv e ;
( 6 )  th e  names and a d d ress es  o f  th e  d i r e c t o r s  o f  the c o o p e ra ­

t i v e  ;
{ ' / )  th e  manner in  w hich  members,, s to c k h o ld e rs  or in c o r ­

p o ra to rs  o f  th e  c o rp o ra t io n  a r e  to  become members o f  the c o o p e ra ­
t i v e  .

( b ) _  The a r t i c l e s  of c o n v e rs io n  may c o n ta in  p ro v is io n s  n o t  
i n c o n s is t e n t  w i t h  t h is  c h a p te r  c o n s id e re d  n ec e s s a ry  or a d v is a b le  
f o r  th e  co n du ct o f  the b u s in e s s  o f  th e  c o o p e r a t iv e .
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( c )  The p r e s id e n t  or v ic e  p r e s id e n t  e x e c u t in g  th e  a r t i c l e s  
o f  c o n v e rs io n  s h a l l  make and annex  to  i t  an a f f i d a v i t  s t a t in g  
t h a t  the  p r o v is io n s  -of t h is  s e c t i o n  were c o m p lie d  w i t h  re g a rd in g  
th e  a r t i c l e s .  The a r t i c l e s  o f  c o n v e rs io n  a re  th e  a r t i c l e s  o f  
i n c o r p o r a t io n  o f  th e  c o o p e r a t iv e .  (§  2 0 (2 )  ch 93 SLA 1959)

A r t i c l e  3 .  D i s s o l u t i o n .
S ec . 1 0 . 2 5 . 3 1 0 .  D i s s o lu t io n  o f  c o o p e r a t iv e  w h ich  has n o t  

commenced b u s in e s s .  A c o o p e r a t iv e  which has n o t  commenced b u s i ­
ness may be d is s o lv e d  by d e l i v e r i n g  a r t i c l e s  o f  d is s o lu t io n  to  
th e  c o m m is s io n e r .  A m a jo r i t y  o f  th e  in c o r p o r a to r s  s h a l l  e x e c u te  
and acknow ledge a r t i c l e s  of d i s s o l u t i o n  on b e h a l f  o f  the  co o p e ra ­
t i v e .  The a r t i c l e s  s h a l l  s t a t e

•• ( 1 )  th e  name o f  the  c o o p e r a t iv e ;
( 2 )  th e  ad d ress  o f  i t s  p r i n c i p a l  o f f i c e ;
( 3 )  t h a t  th e  c o o p e r a t iv e  has not commenced b u s in e s s ;
( 4 )  t h a t  sums re c e iv e d  by th e  c o o p e r a t iv e ,  le s s  t h a t  p a r t

d is b u rs e d  f o r  expenses o f  th e  c o o p e r a t iv e ,  have been re tu rn e d  o r  
p a id  to  those  e n t i t l e d  to  them;

( 5 )  t h a t  no d e b t  o f the c o o p e r a t iv e  i s  u n p a id ;
(6 )  t h a t  a m a j o r i t y  of th e  in c o r p o r a to r s  e l e c t  to  d is s o lv e

th e  c o o p e r a t iv e .  (§  2 1 (1 )  ch 93 SLA 1959)
S ec . 1 0 . 2 5 . 3 2 0 .  D is s o lu t io n  o f  c o o p e r a t iv e  w h ich  has com­

menced b u s in e s s .  A c o o p e r a t iv e  w hich  has commenced business may 
be d is s o lv e d  i n  th e  fo l lo w in g  m anner.

( 1 )  The p r o p o s i t io n  to  d i s s o l v e  s h a l l  be s u b m it te d  to th e  
members o f  th e  c o o p e r a t iv e  a t  an an n ua l o r  s p e c i a l  m e e tin g .
The n o t ic e  s h a l l  s e t  f o r t h  th e  p r o p o s i t i o n .

( 2 )  A t  th e  m e e t in g ,  the members s h a l l  a p p ro v e ,  by the a f f i r ­
m a t iv e  v o te  o f  n o t  le s s  than [ a  m a j o r i t y ]  t w o - t h i r d s  o f  a l l  mem­
b e rs  o f  th e  c o o p e r a t iv e ,  the p r o p o s i t io n  to  d is s o lv e  th e  
c o o p e r a t iv e .

(3 )  Upon a p p r o v a l ,  a c e r t i f i c a t e  o f  e l e c t i o n  to  d is s o lv e ,  
h e r e a f t e r  d e s ig n a te d  the " c e r t i f i c a t e , "  e x e c u te d  and acknowledged  
on b e h a l f  o f  th e  c o o p e ra t iv e  by i t s  p r e s id e n t  o r  v ic e  p re s id e n t  
und er i t s  s e a l ,  a t t e s t e d  by i t s  s e c r e t a r y ,  s h a l l  be su b m itted  to  
th e  com m iss ioner f o r  f i l i n g  t o g e t h e r  w i t h  an a f f i d a v i t  by the  
o f f i c e r  e x e c u t in g  th e  c e r t i f i c a t e  s t a t i n g  t h a t  th e  s ta tem en ts  in  
th e  c e r t i f i c a t e  a re  t r u e .  The c e r t i f i c a t e  s h a l l  s t a t e  the name 
o f  th e  c o o p e r a t iv e ,  th e  address o f  i t s  p r i n c i p a l  o f f i c e ,  and t h a t  
t h e  members o f  th e  c o o p e r a t iv e  have v o te d  to  d is s o lv e  the c o o p e r­
a t i v e .  (§  2 1 (2 )  ch 93 SLA 19 5 9 )

S ec . 1 0 . 2 5 . 3 3 0 .  E f f e c t  o f  c e r t i f i c a t e  o f  d i s s o l u t i o n .
( a )  Upon th e  f i l i n g  o f  th e  c e r t i f i c a t e  and a f f i d a v i t  by the com­
m is s io n e r ,  th e  c o o p e r a t iv e  s h a l l  cease to  c a r r y  on i t s  business  
e x c e p t  to  th e  e x t e n t  necessary  f o r  th e  w in d in g  up o f  b us iness . 
H ow ever, i t s  c o r p o r a te  e x is te n c e  c o n t in u e s  u n t i l  a r t i c l e s  of 
d i s s o l u t i o n  have been f i l e d  by th e  co m m iss io n er .
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(b )  A c o o p e r a t iv e  t h a t  does no t f i l e  i t s  a r t i c l e s  o f  d is s o ­
l u t i o n  w i t h i n  two y e a rs  a f t e r  th e  d a te  o f  f i l i n g  th e  c e r t i f i c a t e  
m en tio n ed  in  (a )  o f  t h i s  s e c t io n ,  s h a l l  be i n v o l u n t a r i l y  
d is s o lv e d  by th e  co m m is s io n er . (§  2 1 (2 )  ch 93 SLA 19 5 9 ;  am § 51 
ch 170 SLA 1976)

Sec . 1 0 . 2 5 . 3 4 0 .  N o t ic e  to  c r e d i t o r s .  The b oard  o f  d i r e c t o r s  
s h a l l  im m e d ia te ly  have a n o t ic e  o f  th e  d i s s o l u t i o n  p ro ceed in g s  
m a ile d  to  each known c r e d i t o r  o f  and c la im a n t  a g a in s t  the  
c o o p e r a t iv e  and p u b l is h  i t  once a week f o r  two s u c c e s s iv e  weeks 
in  a newspaper o f  g e n e r a l  c i r c u l a t i o n  in  th e  c i t y  o r  borough in  
w hich  the  p r i n c i p a l  o f f i c e  o f  the  c o o p e r a t iv e  i s  lo c a t e d .
(§  2 1 (2 )  ch 93 SLA 1959)

S ec . 1 0 .2 5 . 3 5 0 .  T e rm in a t io n  o f  c o o p e r a t iv e  a f f a i r s .  The 
board  o f  d i r e c t o r s  s h a l l  wind up and s e t t l e  th e  a f f a i r s  o f  the  
c o o p e r a t iv e ,  c o l l e c t  sums owing to  i t ,  l i q u i d a t e  i t s  p r o p e r ty  and 
a s s e t s ,  pay and d is c h a rg e  i t s  d e b ts ,  o b l i g a t i o n s  and l i a b i l i t i e s ,  
o th e r  than  tho se  to  p a tro n s  a r is i n g  by reaso n  o f  t h e i r  p a tro n a g e ,  
and do a l l  o th e r  th in g s  r e q u ir e d  to  wind up i t s  b u s in e s s .  A f t e r  
p a y in g  or d is c h a r g in g  o r  a d e q u a te ly  p r o v id in g  f o r  th e  payment or 
d is c h a rg e  o f  a l l  i t s  d t b t s ,  o b l ig a t io n s  and l i a b i l i t i e s ,  o th e r  
th a n  those  to  p a tro n s  a r i s i n g  by reason o f  t h e i r  p a t r o n a g e ,  th e  
d i r e c t o r s  s h a l l  d i s t r i b u t e  re m a in in g  sums, f i r s t ,  to  p a tro n s  f o r  
th e  p ro  r a t a  r e t u r n  o f  a l l  amounts s ta n d in g  to  t h e i r  c r e d i t  by 
reaso n  o f  t h e i r  p a tro n a g e ,  and second, to  members f o r  th e  pro  
r a t a  payment o f  membership f e e s .  Sums th e n  re m a in in g  s h a l l  be 
d i s t r i b u t e d  among i t s  members and fo rm er members in  p r o p o r t io n  
to  t h e i r  p a tr o n a g e ,  e x c e p t  to  the  e x t e n t  p a r t i c i p a t i o n  in  the  
d i s t r i b u t i o n  has been l e g a l l y  w a iv e d . The b oard  o f  d i r e c t o r s  
s h a l l  th ereu p o n  a u t h o r i z e  th e  e x e c u t io n  o f  a r t i c l e s  o f  d is s o lu ­
t i o n .  The p r e s id e n t  o r v ic e  p r e s id e n t  s h a l l  e x e c u te  and 
acknow ledge a r t i c l e s  o f  d is s o lu t io n  on b e h a l f  o f  th e  c o o p e r a t iv e  
and th e  s e c r e t a r y  s h a l l  a f f i x  and a t t e s t  to  th e  s e a l .  (§ 2 1 (2 )  
ch 93 SLA 1959 )

Sec . 1 0 .2 5 . 3 6 0 .  C o n te n ts  o f  a r t i c l e s  o f  d i s s o l u t i o n .
(a )  The a r t i c l e s  o f  d i s s o l u t i o n  s h a l l  r e c i t e  t h a t  th e y  a re  exe ­
c u te d  under t h i s  c h a p te r  and s h a l l  s t a t e

(1 )  th e  name o f  th e  c o o p e r a t iv e ;
(2 )  th e  ad d ress  o f  i t s  p r i n c i p a l  o f f i c e ;
(3 )  th e  d a te  on which th e  c e r t i f i c a t e  o f  e l e c t i o n  to

d is s o lv e  was f i l e d  by th e  com m issioner;
(4 )  t h a t  t h e r e  a re  no a c t io n s  or s u i t s  a g a in s t  th e  co o p er­

a t i v e ;
(5 )  t h a t  a l l  d e b ts ,  o b l ig a t io n s  and l i a b i l i t i e s  o f  the  

c o o p e r a t iv e  have been p a id  and d is c h a rg e d  o r  t h a t  ad eq uate  p r o v i ­
s io n  has been made f o r  them;



(6 )  t h a t  th e  p r o v is io n s  o f  §§ 320 -  360 o f  t h i s  c h a p te r  have 
been co m p lie d  w i t h .

(b )  The p r e s id e n t  o r v ic e  p r e s id e n t  e x e c u t in g  th e  a r t i c l e s  
o f  d i s s o l u t i o n  s h a l l  make and annex to  th e  a r t i c l e s  an a f f i d a v i t  
s t a t i n g  t h a t  th e  s ta te m e n ts  c o n ta in e d  in  th e  a r t i c l e s  a re  t r u e .
(§  21 (2 )  ch 93 SLA 1959)

A r t i c l e  4 .  M is c e l la n e o u s  P r o v is io n s .
S ec . 1 0 . 2 5 . 3 7 0 .  P i l i n g  o f  a r t i c l e s .  A r t i c l e s  o f  i n c o r ­

p o r a t i o n ,  amendment, c o n s o l id a t io n ,  m e rg e r ,  c o n v e rs io n ,  o r d is s o ­
l u t i o n ,  when e x e c u te d  and acknowledged and accompanied by the  
a f f i d a v i t s  r e q u i r e d  by t h is  c h a p te r ,  s h a l l  be p re s e n te d  to  the  
com m iss ioner f o r  f i l i n g .  I f  the  com m issioner f in d s  t h a t  the  
a r t i c l e s  p re s e n te d  conform  to  th e  re q u ire m e n ts  o f  t h i s  c h a p te r ,  
he s h a l l ,  upon th e  payment o f  th e  fees  p ro v id e d  in  t h i s  c h a p te r ,  
f i l e  th e  a r t i c l e s  in  th e  re co rd s  o f h is  o f f i c e .  Upon f i l i n g ,  th e  
i n c o r p o r a t i o n ,  amendment, c o n s o l id a t io n ,  m e rg e r ,  c o n v e rs io n ,  or 
d i s s o l u t i o n  p ro v id e d  f o r  is  in  e f f e c t .  T h is  s e c t io n  a ls o  a p p l ie s  
to  c e r t i f i c a t e s  o f  e l e c t i o n  to  d is s o lv e  and a f f i d a v i t s  execu ted  
under §§ 320 -  360 o f  t h i s  c h a p te r .  (§  22 ch 93 SLA 1959)

S ec . 1 0 . 2 5 . 3 7 5 .  C a n c e l la t io n  o f  c e r t i f i c a t e s  is s u e d  and 
f i l i n g s  a c c e p te d .  The com m issioner may, w i t h i n  one y e a r  a f t e r  a 
f i l i n g ,  and a f t e r  w r i t t e n  n o t ic e  to  th e  c o o p e r a t iv e  o r i n d i v i d u a l  
making a f i l i n g ,  c a n c e l a c e r t i f i c a t e  is s u e d  o r  f i l i n g  accep ted  
under AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 .6 5 0 ,  on any ground e x i s t i n g  a t  th e  
t im e  n o t ic e  o f  c a n c e l l a t i o n  is  made f o r  w hich  th e  com m issioner 
c o u ld  have o r i g i n a l l y  re fu s e d  to  is s u e  th e  c e r t i f i c a t e  or a c c e p t  
th e  f i l i n g .  The n o t ic e  o f  c a n c e l l a t io n  s h a l l  s t a t e  th e  reason  
f o r  th e  proposed  c a n c e l l a t i o n .  A c o o p e r a t iv e  o r  i n d i v id u a l  may 
re q u e s t  a h e a r in g  w i t h i n  90 days a f t e r  r e c e i p t  o f  th e  n o t ic e .
The n o t ic e  o f  c a n c e l l a t i o n  becomes f i n a l  i f  th e  c o o p e r a t iv e  o r 
i n d i v i d u a l  does n o t  re q u e s t  a h e a r in g  w i t h i n  90 days a f t e r  
r e c e i p t  o f  n o t i c e .  N o t ic e  o f  - c a n c e l la t io n  must be s e n t  by c e r ­
t i f i e d  m a i l  w i t h  r e t u r n  r e c e i p t  re q u e s te d .  I f  th e  r e t u r n  r e c e i p t  
i s  n o t  r e c e iv e d  by th e  d e p a rtm e n t w i t h i n  a re a s o n a b le  t im e  and 
th e  d e p a r tm e n t  has made d i l i g e n t  i n q u i r y  as to  th e  c u r r e n t  
ad d ress  o f  th e  c o r p o r a t io n ,  n o t ic e  may be made by p u b l ic a t io n  
in  a newspaper o f  g e n e r a l  c i r c u l a t i o n  in  th e  v i c i n i t y  o f  the  
r e g i s t e r e d  o f f i c e  o f  th e  c o o p e r a t iv e  o r th e  address  o f  th e  
i n d i v i d u a l  who made th e  f i l i n g ,  and th e  c a n c e l l a t i o n  becomes 
f i n a l  60 days a f t e r  p u b l i c a t i o n  o f  th e  n o t i c e .  (§ 68 ch 123 SLA 
19 80 )

S ec . 1 0 .2 5 . 3 8 0 .  N o n p r o f i t  o p e r a t io n .  A c o o p e r a t iv e  s h a l l  be 
o p e ra te d  on a n o n p r o f i t  b a s is  f o r  th e  m u tu a l b e n e f i t  o f  i t s  mem­
b ers  and p a t r o n s .  The bylaws o f  a c o o p e r a t iv e  o r  i t s  c o n tr a c ts  
w it h  members and p a tro n s  s h a l l  c o n ta in  such p r o v is io n s  r e l a t i n g
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to  th e  d i s p o s i t i o n  o f  revenues and r e c e i p t s  as may be n ecessary  
and a p p r o p r ia t e  to  e s t a b l i s h  and m a in ta in  i t s  n o n p r o f i t  and 
c o o p e r a t iv e  c h a r a c t e r .  (§ 23 ch 93 SLA 1959)

Sec. 1 0 . 2 5 . 3 9 0 .  D is p o s i t io n  o f  p r o p e r t y  t o  s e c u re  in d e b te d ­
n ess . The board  o f  d i r e c t o r s  o f  a c o o p e r a t iv e  may, w ith o u t  
a u t h o r i z a t i o n  by th e  members o f  th e  c o o p e r a t iv e ,  a u t h o r i z e  th e  
e x e c u t io n  and d e l i v e r y  o f  m ortgages o r  deeds o f  t r u s t  o f ,  o r the  
p le d g in g  o r  encum bering  o f ,  th e  p r o p e r t y ,  a s s e t s ,  r i g h t s ,  p r i v i ­
l e g e s ,  l i c e n s e s ,  f r a n c h is e s  and p e rm its  o f  th e  c o o p e r a t iv e ,  
w h e th e r  a c q u ire d  o r  to  be a c q u ir e d ,  and w h erever  s i t u a t e d ,  as 
w e l l  as th e  revenues th e r e f r o m ,  upon th e  terms and c o n d i t io n s  the  
board  o f  d i r e c t o r s  d e te rm in e s ,  to  secure  an in d e b te d n e s s  o f  the  
c o o p e r a t iv e .  (§  2 4 (1 )  ch 93 SLA 1959; am § 1 ch 118 SLA 1970)

S ec . 1 0 . 2 5 . 4 0 0 .  L i m i t a t io n s  on d i s p o s i t i o n  o f  a l l  th e  p ro p ­
e r t y .  (a )  A c o o p e r a t iv e  may n o t  o th e rw is e  s e l l ,  le a s e  or 

17 d is p o s e  o f  [ a l l  o r  a s u b s t a n t i a l  p o r t io n  o f  i t s  p r o p e r t y ]  more 
than  f i f t e e n  p e rc e n t  (15%) o f  th e  c o o p e r a t iv e  1s t o t a l  a s s e t s , 
le s s  d e p r e c i a t i o n , as r e f l e c t e d  on th e  c o o p e r a t iv e ' s books a t  the  
t im e  o f  th e  t r a n s - a c t i o n  u n less  th e  t r a n s a c t io n  is  a u th o r iz e d  by 

18(a) th e  a f f i r m a t i v e  v o te  o f  n o t  le s s  than [a  m a j o r i t y ]  t w o - t h i r d s  o f  
a l l  th e  members o f  th e  c o o p e r a t iv e .  However, n o tw ith s ta n d in g  a 
p r o v is io n  o f  AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 .6 5 0  o r  any o th e r  p r o v is io n  o f  
la w ,  th e  board  o f  d i r e c t o r s  may, upon th e  a u t h o r i z a t i o n  o f  a 
m a j o r i t y  o f  th o se  members o f  th e  c o o p e r a t iv e  [p r e s e n t  a t  a 
m eetin g  o f  th e  m em bers ,] v o t in g  thereu po n  in  an e l e c t i o n  in  which 
a t  l e a s t  te n  p e rc e n t  (10%) o f  th e  e l i g i b l e  members r e t u r n  
b a l l o t s , s e l l ,  le a s e  o r  o th e rw is e  d isp o se  o f  a l l  o r  a s u b s t a n t ia l  
p o r t io n  o f  i t s  p r o p e r ty  to  a n o th e r  c o o p e r a t iv e  [o r  to  th e  h o ld e r  
o f  i t s  p r o p e r ty  to  a n o th e r  c o o p e r a t iv e  o r  to  th e  h o ld e r  o f  an 
e v id e n c e  o f  in d e b te d n e s s  issu ed  to  the  U n ite d  S ta te s  o f  America 

18(b) o r an agency o r  i n s t r u m e n t a l i t y  o f  i t ]  o r  to  th e  s t a t e  o f  A la s k a .
(§ 2 4 (2 )  ch 93 SLA 19 59 ; am § 2 ch 118 S L A 'l9 7 0 )

17 (b ) B e fo re  a v o te  on a u t h o r i z a t i o n  o f  d i s p o s i t io n  o r s a le  o f
more than f i f t e e n  p e rc e n t  (15%) o f  th e  c o o p e r a t iv e 1s p r o p e r t y , 
the  board o f  d i r e c t o r s  s h a l l ;

(1 )  have th e  p r o p e r ty  a p p ra is e d  by t h r e e  a p p ra is e rs  
chosen by th e  board  and n o t a s s o c ia te d  w ith  th e  c o o p e r a t iv e  o r a

18(c) proposed b uyer o f  c o o p e r a t iv e  p r o p e r t y ,  p ro v id e d  t h a t  th e  p ro ­
posed bu y e r s h a l l  have advanced th e  c o s t o f  such a p p r a is a ls  to
th e  c o o p e r a t iv e ;

( 2 )  n o t i f y  a l l  c o o p e r a t iv e  members, a t  l e a s t  90 days 
in  a d v a n c e , o f  a v o te  on d i s p o s i t i o n  o f  c o o p e r a t iv e  p r o p e r t y .
The n o t ic e  must c o n ta in  d e t a i l e d  p ro p o s a ls  f o r  d i s p o s i t i o n  o f  
s u ch . p r o p e r ty ;

( 3 )  a t  l e a s t  90 days b e fo re  th e  v o te ,  n o t i f y  a l l  
o th e r  c o o p e r a t iv e s  s i t u a t e d  and o p e r a t in g  in  th e  s t a t e  t h a t  the  
p r o p e r ty  i s  a v a i l a b l e  f o r  d i s p o s i t i o n  and in c lu d e  w ith  th e  n o t ic e  
one copy o f  each a p p r a is a l  o f  th e  c o o p e r a t iv e  p r o p e r ty ;  and
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(4 )  a t  l e a s t  30 days b e fo re  the  v o t e , m a i l  to  a l l  
members any a l t e r n a t i v e  p ro p o s a l made by a n o th e r  c o o p e r a t iv e  or 
any a l t e r n a t i v e  p ro p o s a l  made bv c o o p e r a t iv e  members i f  it :  has 
been s u b m it te d  to  th e  board and s igned  by 5£ o r  more members, 
to g e t h e r  w i t h  any recom m endation t h a t  th e  board has made, and 
p ia c e  a l l  such p ro p o s a ls  on th e  b a l l o t .

( c ) T h is  s e c t io n  does no t a p p ly  to  th e  t r a n s f e r  o f  co o p era ­
t i v e  p r o p e r ty  p u rs u a n t  to  AS 1 0 .2 5 .2 4 0  -  . 300 .

Sec . 1 0 . 2 5 . 4 1 0 .  N o n l i a b i l i t y  o f  members f o r  d e b ts  o f  
c o o p e r a t iv e .  No member is  l i a b l e  o r  re s p o n s ib le  f o r  any d eb ts  o f  
the c o o p e r a t iv e  and th e  p r o p e r ty  o f  the members is  n o t  s u b je c t  to
e x e c u t io n  t h e r e f o r .  (§  25 ch 93 SLA 1959)

•• Sec . 1 0 .2 5 . 4 2 0 .  E f f e c t  o f  r e c o r d a t io n  o f  m o rtg a g e s . A 
m o rtg ag e , deed o f  t r u s t ,  o r o th e r  in s tru m e n t  e x e c u te d  by a 
c o o p e r a t iv e ,  w hich  a f f e c t s  r e a l  and p e rs o n a l p r o p e r ty  and which  
is  re c o rd e d  in  th e  r e a l  p r o p e r ty  records  in  th e  c i t y ,  borough or  
o th e r  r e c o r d in g  d i s t r i c t s  in  which the  p r o p e r ty  is  lo c a te d  o r is  
to  be lo c a t e d  has th e  same e f f e c t  as i f  r e c o rd e d ,  f i l e d  or 
indexed  as p ro v id e d  by law  in  th e  p ro per o f f i c e  in  th e  c i t y ,  
borough o r  o th e r  re c o r d in g  d i s t r i c t  as a m ortgage o f  p e rs o n a l  
p r o p e r t y .  A l l  a f t e r - a c q u i r e d  p ro p e r ty  o f  th e  c o o p e r a t iv e  
d e s c r ib e d  o r  r e f e r r e d  to  as be ing  mortgaged or p led g ed  in  a
m o rtg ag e , deed o f  t r u s t  or o th e r  in s tru m e n t  is  s u b je c t  to  th e
l i e n  t h e r e o f  im m e d ia te ly  upon th e  a c q u i s i t io n  o f  such p r o p e r ty  by 
th e  c o o p e r a t iv e ,  w h e th e r  or n o t the  p ro p e r ty  was in  e x is te n c e  a t  
th e  t im e  o f  th e  e x e c u t io n  o f  th e  m ortgage, deed o f  t r u s t  o r o th e r  
in s t r u m e n t .  R e c o rd a t io n  o f  such m ortgage, deed o f  t r u s t  or o th e r  
in s tru m e n t  c o n s t i t u t e s  n o t ic e  and has the  same e f f e c t  w ith  
re s p e c t  to  a f t e r - a c q u i r e d  p r o p e r ty  as i t  has under th e  laws 
r e l a t i n g  to  r e c o r d a t io n  o f  p r o p e r ty  owned by th e  c o o p e r a t iv e  a t  
the  t im e  o f  th e  e x e c u t io n  o f  the  m ortgage, deed o f  t r u s t  o r o th e r  
in s tru m e n t  and d e s c r ib e d  in  i t  or r e f e r r e d  to  as b e in g  mortgaged  
o r p led g ed  th e r e b y .  The l i e n  o f  such m ortgage, deed o f  t r u s t  o r  
o th e r  in s t r u m e n t  upon p e rs o n a l  p ro p e r ty  a f t e r  i t s  r e c o r d a t io n  
c o n t in u e s  f o r  th e  p e r io d  o f  t im e  s p e c i f i e d  in  th e  in s tru m e n t  
w it h o u t  r e f i l i n g  o r  th e  f i l i n g  o f  a renew al c e r t i f i c a t e ,  a f f i d a ­
v i t  o r  o th e r  s u p p le m e n ta l  in fo r m a t io n  r e q u ir e d  by th e  laws 
r e l a t i n g  to  th e  r e n e w a l ,  m ain tenance or e x te n s io n  o f  l i e n s  upon 
p e rs o n a l  p r o p e r t y .  (§  26 ch 93 SLA 1959)

S ec . 1 0 . 2 5 . 4 3 0 .  V a l i d i t y  o f  m ortgage u nd er R u r a l  E l e c t r i ­
f i c a t i o n  A c t  o f  1 9 3 6 .  A m ortgage made by a c o o p e r a t iv e  o rg a n iz e d  
under t h i s  c h a p te r  t o  th e  U n ite d  S ta te s  o f  A m e ric a ,  o r .a n y  agency 
o r i n s t r u m e n t a l i t y  o f  i t ,  to  secure  in debted ness  in c u r r e d  under 
th e  R u r a l  E l e c t r i f i c a t i o n  A ct o f  1936, as amended, i s  n o t  v o id  as 
a g a in s t  c r e d i t o r s  o f  th e  m ortgagor and subsequent p u rc h a s e rs  and 
encum brancers o f  th e  p r o p e r ty  in  good f a i t h  f o r  v a lu e  because 
th e  m ortgage is  n o t  accompanied by an a f f i d a v i t  o f  th e  p a r t i e s  to

- 1 8 -



i t ,  o r an a f f i d a v i t  o f  th e  ag en t o r  a t t o r n e y  in  f a c t  o f  a p a r t y  
to  i t ,  t h a t  th e  m ortgage i s  made in  good f a i t h  to  se cu re  th e  
amount named, and w i t h o u t  a d es ig n  to  h in d e r ,  d e la y  o r  d e fra u d  
c r e d i t o r s .  A m ortgage made by a c o o p e r a t iv e  o rg a n iz e d  under t h is  
c h a p te r  to  th e  U n i te d  S t a t e s  o f  A m erica , or any agency o r  i n s t r u ­
m e n t a l i t y  o f  i t  to  s e c u re  in d e b ted n e ss  in c u r r e d  under th e  R u ra l  
E l e c t r i f i c a t i o n  A ct o f  1 9 3 6 ,  as amended, need n o t s e t  f o r t h  the  
d a te  upon which th e  in d e b te d n e s s  secured  by i t  becomes due .
(§  26 ch 93 SLA 19 59 )

Sec . 1 0 .2 5 . 4 4 0 .  C o n s t r u c t io n  s ta n d a rd s .  C o n s t ru c t io n  o f  
e l e c t r i c  l i n e s  and f a c i l i t i e s ,  o r te le p h o n e  l i n e s  and f a c i l i t i e s ,  
by a c o o p e r a t iv e  s h a l l ,  as a minimum re q u ire m e n t ,  comply w ith  th e  
s ta n d a rd s  o f  the  N a t io n a l  E l e c t r i c a l  S a fe ty  Code in  e f f e c t  a t  th e  
t im e  o f  c o n s t r u c t io n .  (§  27 ch 93 SLA 1959)

Sec . 1 0 .2 5 . 4 5 0 .  D i r e c t o r s ,  o f f i c e r s  o r members as n o t a r i e s .  
No person a u th o r iz e d  to  ta k e  acknowledgments under th e  laws o f  
t h i s  s t a t e  i s  d i s q u a l i f i e d  from  ta k in g  acknowledgments o f  i n s t r u ­
ments to  which a c o o p e r a t iv e  i s  a p a r t y  because he is  an o f f i c e r ,  
d i r e c t o r  or member o f  th e  c o o p e r a t iv e .  (§ 28 ch 93 SLA 1959) "

Sec. 1 0 .2 5 . 4 6 0 .  R e g is te r e d  o f f i c e  and r e g i s t e r e d  a g e n t .
Each c o o p e r a t iv e  s h a l l  have and c o n t in u o u s ly  m a in ta in  in  th e  
s t a t e

(1 )  a r e g i s t e r e d  o f f i c e  which may be, b u t  need n o t b e , the  
same as the  l o c a t io n  o f  th e  p r i n c i p a l  o f f i c e ;

(2 )  a. r e g i s t e r e d  a g e n t  who is  an i n d i v id u a l  r e s id e n t  in  the  
s t a t e  and whose b u s in e s s  o f f i c e  is  i d e n t i c a l  w ith  th e  r e g is t e r e d  
o f f i c e .  (§  29 ch 93 SLA 1959)

Sec. 1 0 .2 5 . 4 7 0 .  Change o f  r e g is t e r e d  o f f i c e  o r  r e g is t e r e d  
a g e n t .  A c o o p e r a t iv e  may change i t s  r e g is t e r e d  o f f i c e  o r  change 
i t s  r e g is t e r e d  a g e n t ,  o r  b o th ,  upon f i l i n g  in  th e  o f f i c e  o f  the  
com m issioner a s ta te m e n t  s e t t i n g  f o r t h

(1 )  th e  name o f  th e  c o o p e r a t iv e ;
(2 )  ' t h e  ad d ress  o f  i t s  r e g is t e r e d  o f f i c e ;
(3 )  i f  th e  ad d ress  o f  i t s  r e g is t e r e d  o f f i c e  is  changed, the  

address  o f  th e  new r e g i s t e r e d  o f f i c e ;
(4 )  th e  name o f  th e  r e g i s t e r e d  a g e n t;
(5 )  i f  i t s  r e g i s t e r e d  a g en t i s  changed, th e  name o f  i t s  new 

r e g i s t e r e d  a g e n t;
(6 )  t h a t  th e  ad d ress  o f  i t s  r e g is t e r e d  o f f i c e  and th e  

address  o f  th e  b u s in e s s  o f f i c e  and i t s  r e g is t e r e d  a g e n t ,  as 
changed, w i l l  be i d e n t i c a l ;

(7 )  t h a t  such change was a u th o r is e d  by r e s o lu t io n  adopted  by 
i t s  board o f  d i r e c t o r s .  (§  30 ch 93 SLA 1959)
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Sec. 1 0 .2 5 .4 8 0 .  E x e c u t io n  and f i l i n g  o f  s t a t e m e n t .  The 
s ta te m e n t  o f  change o f  o f f i c e  o r  ag en t s h a l l  be e x e c u te d  by th e  
c o o p e r a t iv e  by i t s  p r e s id e n t  o r v ic e  p r e s i d e n t /  v e r i f i e d  by h im , 
and d i r e c t e d  to  th e  c o m m is s io n er .  I f  th e  com m iss ioner f in d s  t h a t  
th e  s ta te m e n t  conforms to  t h i s  c h a p te r ,  he s h a l l  f i l e  i t  in  h is  
o f f i c e .  Upon the f i l i n g ,  th e  change o f  address o f  th e  r e g i s t e r e d  
o f f i c e ,  and th e  a p p o in tm en t o f  th e  r e g i s t e r e d  a g e n t ,  o r  b o th ,  as 
th e  case may b e , is  e f f e c t i v e .  (§  30 ch 93 SLA 1959)

Sec. 1 0 ,2 5 . 4 9 0 .  R e s ig n a t io n  o f  r e g i s t e r e d  a g e n t .  A 
r e g is t e r e d  a g en t o f  a c o o p e r a t iv e  may re s ig n  by f i l i n g  a w r i t t e n  
n o t ic e  o f  r e s i g n a t i o n ,  e x ecu ted  in  d u p l i c a t e ,  w i t h  th e  com­
m is s io n e r .  The com m issioner s h a l l  im m e d ia te ly  m a i l  a copy o f  i t  
to  the  c o o p e r a t iv e  a t  i t s  r e g is t e r e d  o f f i c e .  The ap p o in tm e n t  o f  
the  a g en t t e rm in a te s  30 days a f t e r  r e c e i p t  o f  th e  n o t ic e  by th e  
c o m m iss io ner . (§ 30 ch 93 SLA 1959)

Sec. 1 0 .2 5 . 5 0 0 .  S e r v ic e  o f  p ro cess  on c o o p e r a t iv e .  ( a )  The 
r e g is t e r e d  a g en t o f  a c o o p e r a t iv e  i s  an ag en t o f  th e  c o o p e r a t iv e  
upon whom p ro c e s s ,  n o t ic e  o r  demand r e q u ir e d  o r  p e r m i t t e d  by law  
to  be se rved  upon th e  c o o p e r a t iv e  may be s e rv e d .

(b )  When a c o o p e r a t iv e  f a i l s  to  a p p o in t  o r  m a in ta in  a 
r e g is t e r e d  a g en t in  th e  s t a t e ,  o r  when i t s  r e g i s t e r e d  a g e n t  can­
n o t w ith  re a s o n a b le  d i l i g e n c e  be found a t  th e  r e g i s t e r e d  o f f i c e ,  
then the  com m issioner i s  an a g en t o f  th e  c o o p e r a t iv e  upon whom 
p ro c e s s ,  n o t ic e  or demand may be s e rv e d .  (§  31 ch 93 SLA 1959)

Sec. jl0 . 2 5 .5 1 0 .  Manner o f  s e r v ic e  on co m m is s io n er .
(a )  S e r v ic e  on the com m iss ioner i s  made by d e l i v e r i n g  to  and 
le a v in g  w i t h  h im , o r  w i t h  a c l e r k  hav ing  charge  o f  th e  c o r ­
p o r a t io n  d ep artm e n t o f  h is  o f f i c e ,  d u p l ic a t e  c o p ie s  o f  th e  
p ro c e s s , n o t ic e  or demand. The com m issioner s h a l l  im m e d ia te ly  
have cne copy fo rw ard ed  by r e g i s t e r e d  m a i l ,  addressed  to  the  
c o o p e r a t iv e  a t  i t s  r e g i s t e r e d  o f f i c e .  S e rv ic e  on th e  com­
m is s io n e r  is  r e t u r n a b le  in  n o t  le s s  than  30 d a y s .

(b )  The com m issioner s h a l l  keep a re c o rd  o f  each p ro c e s s ,  
n o t ic e  and demand s e rv e d  upon him under t h i s  s e c t i o n ,  and s h a l l  
re c o rd  th e  t im e  o f  s e r v ic e  and h is  a c t io n  w ith  r e fe r e n c e  to  i t .
(§  31 ch 93 SLA 1959)

Sec. 1 0 .2 5 .5 2 0 .  O th e r  means o f  s e r v ic e  n o t  a f f e c t e d .
N o th ing  in  §§ 500 and 510 o f  t h i s  c h a p te r  l i m i t s  o r  a f f e c t s  th e  
r i g h t  to  s e rv e  p ro c e s s ,  n o t ic e  o r  demand r e q u i r e d  o r  p e r m i t te d  by 
law  to  be s e rv e d  on a c o o p e r a t iv e  in  any o th e r  manner p e r m it te d  
by  la w . (§  31 ch 93 SLA 1959 )



S ec. 1 0 .2 5 . 5 3 0 .  F e e s . ( a )  The com m iss ioner s h a l l  e s t a b l i s h  
by r e g u l a t i o n  s u b je c t  to  AS 1 0 .0 5 .7 7 3 ,  ch arg e  and c o l l e c t  f i l i n g  
fe e s  f o r

(1 )  f i l i n g  a r t i c l e s  o f  in c o r p o r a t io n ;
(2 )  f i l i n g  a r t i c l e s  o f  amendment?
( 3 )  f i l i n g  a r t i c l e s  o f  c o n s o l id a t io n  o r m erg er;
(4 )  f i l i n g  a r t i c l e s  o f  c o n v e rs io n ;
(5 )  f i l i n g  c e r t i f i c a t e  o f  e l e c t i o n  to  d is s o lv e ?
( 6 )  f i l i n g  a r t i c l e s  o f  d i s s o l u t i o n ;
( 7 )  f i l i n g  c e r t i f i c a t e  o f  change o f  p r i n c i p a l  o f f i c e  and 

d e s ig n a t io n  o r  change o f  r e g is t e r e d  o f f i c e  and r e g i s t e r e d  a g e n t;  
and

(8 )  a c t in g  as a g en t f o r  s e r v ic e  o f  p ro c e s s .
(b )  The d e p a rtm e n t may by r e g u l a t i o n  ch arg e  each c o o p e r a t iv e  

s u b je c t  to  AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 .6 5 0  a f i x e d  fe e  in  p la c e  o f  the  
v a r io u s  fe e s  s p e c i f i e d  in  AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 . 6 5 0 ,  w ith  th e  
e x c e p t io n  ( a ) ( 1 )  o f  t h i s  s e c t io n ,  and f o r  th e  r o u t in e  a d m in is t r a ­
t i v e  s e r v ic e s  re n d e re d  to  th e  c o r p o r a t io n  by th e  d e p a r tm e n t .  An 
in c re a s e  in  th e  f i x e d  fe e  charged under t h i s  s u b s e c t io n  is  sub­
j e c t  to  AS 1 0 .0 5 . 7 7 3 .  (§  32 ch 93 SLA 1959 ; am § 52 ch 170 SLA
1976; am § 69 ch 123 SLA 1980)

Sec . 1 0 .2 5 . 5 4 0 .  T a x a t io n  o f  c o o p e r a t iv e s .  ( a )  C o o p e ra t iv e s  
under AS 1 0 .2 5 .0 1 0  -  1 0 .2 5 .6 5 0  s h a l l  a p p ly  f o r  a b us iness  l ic e n s e  
and pay th e  i n i t i a l  l i c e n s e  fe e  as p ro v id e d  by the  A laska  
Business L ic e n s e  A ct (AS 4 3 .7 0 .0 2 0  -  4 3 . 7 0 . 1 2 0 ) ,  as amended.

(b )  B e fo re  March 1 o f  each y e a r ,
(1 )  each te le p h o n e  c o o p e r a t iv e  s h a l l  pay to  th e  s t a t e ,  

in s te a d  o f  s t a t e  and l o c a l  ad v a lo re m , income and e x c is e  taxes  
which may be assessed o r l e v i e d ,  a p e rc e n ta g e  o f  i t s  gross r e v e ­
nue ea rned  d u r in g  th e  p re c e d in g  c a le n d a r  y e a r ;

(2 )  each e l e c t r i c  c o o p e r a t iv e  s h a l l  pay to  th e  s t a t e ,  
in s te a d  o f  s t a t e  and l o c a l  ad v a lo re m , income and e x c is e  taxes  
which may be assessed o r l e v i e d ,  a t a x  on the number o f  k i l o w a t t  
hours o f  e l e c t r i c i t y  s o ld  a t  r e t a i l  by th e  c o o p e r a t iv e  d u r in g  th e  
p re c e d in g  c a le n d a r  y e a r .  (§  33 ch 93 SLA 1959; am § 1 ch 66 SLA 
1960; am § 1 ch 74 SLA 1980)

Sec . 1 0 .2 5 . 5 5 0 .  Amount o f  te le p h o n e  c o o p e r a t iv e  gross r e v e ­
nue t a x .  The te le p h o n e  c o o p e r a t iv e  g ro ss  revenue ta x  s h a l l  be 
computed as f o l lo w s :

(1 )  one p e rc e n t  o f  g ross  revenue f o r  c o o p e r a t iv e s  which have 
f u r n is h e d  te le p h o n e  s e r v ic e  to  consumers f o r  le s s  than f i v e  y e a rs  
as o f  December 31 o f  th e  p re c e d in g  c a le n d a r  y e a r ;

(2 )  two p e rc e n t  o f  gross revenue f o r  c o o p e ra t iv e s  which have 
f u r n is h e d  te le p h o n e  s e r v ic e  to  consumers f o r  f i v e  ye ars  o r lo n g e r  
as o f  December 31 o f  th e  p re c e d in g  c a le n d a r  y e a r .  (§  33 ch 93 
SLA 1959? am § 1 ch 66 SLA 1960; am § 2 ch 74 SLA 1980)
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Sec. 1 0 .2 5 . 5 5 5 .  Amount o f  e l e c t r i c  c o o p e r a t iv e  t a x .  (a )  The 
e l e c t r i c  c o o p e r a t iv e  t a x  s h a l l  be computed as f o l lo w s :

( 1 )  o n e - f o u r t h  m i l l  p e r  k i l o w a t t  hour f o r  c o o p e r a t iv e s  which  
have f u r n is h e d  e l e c t r i c  en erg y  and power to  consumers f o r  le s s  
th a n  f i v e  y e a rs  as o f  December 31 o f  th e  p re c e d in g  c a le n d a r  y e a r ;

( 2 )  o n e - h a l f  m i l l  p e r  k i l o w a t t  hour f o r  c o o p e r a t iv e s  which  
have fu r n is h e d  e l e c t r i c  en erg y  and power to  consumers f o r  f i v e  
y e a rs  o r  lo n g e r  as o f  December 31 o f  th e  p re c e d in g  c a le n d a r  y e a r .

(b )  In  t h i s  s e c t io n ,  " m i l l "  means o n e - t e n th  o f  one c e n t .
(§  3 ch 74 SLA 1980)

S ec . 1 0 .2 5 . 5 6 0 .  Manner o f  com puting te le p h o n e  c o o p e r a t iv e  
g ro ss  re v e n u e .  Gross revenue o f  a te le p h o n e  c o o p e r a t iv e  in c lu d e s  
a l l  revenues earned  from  l o c a l  and t o l l  s e r v i c e s .  (§  33 ch 93 
SLA 19 59 ; am § 4 ch 74 SLA 1980)

S ec . 1 0 .2 5 .5 7 0 .  Refund to  l o c a l  g overn m ents . The proceeds  
o f  th e  te le p h o n e  c o o p e r a t iv e  gross  revenue ta x  and th e  e l e c t r i c  
c o o p e r a t iv e  t a x ,  le s s  th e  amount expended by th e  s t a t e  in  t h e i r  
c o l l e c t i o n ,  s h a l l  be re fu n d e d  to  an o rg a n iz e d  borough o r  a c i t y  
o f  any c la s s  in c o r p o r a te d  under s t a t e  la w ,  in  th e  p r o p o r t io n  t h a t  
th e  reven ue  was earned  w i t h in  th e  c i t y  o r  th e  borough a rea  o u t ­
s id e  th e  c i t y .  However, taxes  c o l l e c t e d  on gross revenue earned  
by a te le p h o n e  c o o p e r a t iv e  o r on the  s a le  o f  e l e c t r i c i t y  by an 
e l e c t r i c  c o o p e r a t iv e  o u ts id e  a c i t y  o r  o rg a n iz e d  borough s h a l l  be 
r e t a i n e d  by th e  s t a t e  and d e p o s i te d  in t o  i t s  g e n e r a l  fu n d .  (§ 33 
ch 93 SLA 1959; am § 1 ch 241 SLA 1970; am § 5 ch 74 SLA 1980)

S ec . 1 0 .2 5 . 5 8 0 .  In v e n to r y  and f i x t u r e s  s u b je c t  to  t a x a t i o n .  
The in v e n to r y  and f i x t u r e s  o f  a b us iness  o p e ra te d  by a co o pera ­
t i v e  i n c i d e n t a l  to  th e  f u r n is h in g  o f  c e n t r a l  s t a t i o n  e l e c t r i c  
s e r v i c e ,  i n c lu d in g ,  w i th o u t  l i m i t a t i o n ,  a p p l ia n c e  s to r e s  or 
d e p a r tm e n ts ,  i s  n o t  exempt from  ad va lo rem  t a x e s .  The in v e n to r y  
and accou n ts  o f  th e s e  b us inesses  s h a l l  be s e p a r a t e ly  m a in ta in e d  
and ta x e s  s h a l l  be p a id  upon them as p ro v id e d  by la w .  (§  33 
ch 93 SLA 1959)

S e c . 1 0 .2 5 . 5 9 0 .  C on n ection  and in te r c o n n e c t io n  o f  f a c i l i ­
t i e s .  A te le p h o n e  c o o p e r a t iv e  o rg a n iz e d  o r  d o in g  b us iness  
under t h i s  c h a p te r ,  h e r e a f t e r  d e s ig n a te d  as a p p l i c a n t ,  may 
r e q u i r e  a person f u r n is h in g  te le p h o n e  s e r v ic e  to  th e  p u b l ic  in  
th e  s t a t e ,  h e r e a f t e r  d e s ig n a te d  as company, to  in te r c o n n e c t  i t s  
l i n e s ,  f a c i l i t i e s  o r  systems w i t h ,  o r o th e rw is e  make a v a i l a b l e  
th e  l i n e s ,  f a c i l i t i e s  o r  systems t o ,  th e  a p p l i c a n t ' s  te le p h o n e  
l i n e s ,  f a c i l i t i e s  o r  system s, in  o rd e r  to  p ro v id e  a co n tin u o u s  
l i n e  o f  com m unication f o r  the  a p p l i c a n t ' s  s u b s c r ib e r s .  I f  the  
company and the  a p p l ic a n t  a re  u n a b le  to  ag re e  upon th e  terms and
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conditions of interconnection, including compensation, the 
superior court shall, upon petition of the parties, or either of 
them, establish the terms and conditions. The terms and con­
ditions shall be reasonable and nondiscriminatory. ( §  34 ch 93
SLA 1959)

Sec. 10.25.600. Correction of defectively organized coopera­
tives. If a cooperative has filed defective articles of incor­
poration, or has failed to do all things necessary to perfect its 
corporate organization, it may file corrected articles of incor­
poration, or amend the original articles, and do and perform all 
acts and things necessary for the correction of the defects. The 
action so taken is valid and binding upon all persons concerned. 
The capacity of the cooperative to file corrected articles of 
incorporation or amendments to the original articles, or to do 
and perform all acts and things necessary, may not be questioned. 
<§ 37 ch 93 SLA 1959)

Article 5. General Provisions.

Sec. 10.25.610. Purpose. Cooperative, nonprofit, membership 
corporations may be organized under this chapter for the purpose 
of supplying electric energy or telephone service and promoting 
and extending the use of these services. ( §  2 ch 93 SLA 1959)

Sec. 10.25.620. Chapter extended to existing cooperatives.

Sec. 10.25.630. Construction of chapter. This chapter is 
complete in itself and is controlling. The provisions of any 
other law of the state relating to the organization of a cor­
poration, except as provided in this chapter, do not apply to a 
cooperative organized under this chapter. The enumeration of an 
object, purpose, power, manner, method or thing does not exclude 
like or similar objects, purposes, powers, manners, methods or 
things. ( §  35 ch 93 SLA 1959)

Sec. 10.25.640. Definitions. As used in AS 10.25.010 - 
10.25.650

(1 ) "commissioner" means the commissioner of commerce and 
economic development;

(2 ) "cooperative" means a corporation organized under
AS 10.25.010 - 10.25.650 or which becomes subject to AS 10.25.010 
- 10.25.650 in the manner provided in AS 10.25.010 - 10.25.650;

(3 )  "person" means a natural person, firm, association, cor­
poration, business trust, partnership, federal agency, state or 
political subdivision, or an agency of the state or political 
subdivision, or a body politic;
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(4 ) "telephone service" means communication service whereby 
voice communication through the use of electricity is the prin­
cipal intended use, and includes all telephone lines, facilities 
or systems used in the rendition of this service.

(5 ) "related telecommunications service" means telecom­
munications service where there is the transmission and reception 
of messages, impressions, pictures, and signals by means of 
electricity, electromagnetic waves, and any other kind of energy, 
force variations, or impulses, whether conveyed by cable, wire, 
radiated through space, or transmitted through other media within
a specified area or between designated points. ( §  3 ch 93 SLA
1959; am § 10 ch 64 SLA 1959; am § 2 ch 1 SLA 1961; am § 72
ch 218 SLA 1976; am § 5 ch 136 SLA 1982)

'Sec. 10.25.650. Short title. This chapter may be cited as 
the Electric and Telephone Cooperative Act. ( §  1 ch 93 SLA 1959)



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. FTREWEED LANE • SUITE 301 
ANCHORAGE, ALASKA 99503 • (907)276-3235

February 25, 1988

Hr. Jeff Bohaan, Executive Director 
Alaska Public Interest Research Group 
P.O. Box 10-1093 
Anchorage, AK 99510

Dear Jeff:

This is in response to your coaaents on HB 394 dated February 
22, 1988.

First, we have never said that the purpose of this legislation 
is to deal with *aergers, dissolutions, consolidations, etc.1 You 
aay > ve received that iapression froa a newspaper story. That vas 
the focus of the news report, apparently because the reporter sav 
this as the one provision with the aost potential for controversy. 
What we have said is the purpose of this bill is to aaend the 
electric and telephone cooperative act "to clear up aabiguities, to 
perait cooperatives to operate efficiently, and to assure proper 
control of the cooperatives by the aeabers. ■

We have no hidden agenda. If you could suggest an aaendaent 
which would narrow the scope of the title to prevent the' addition 
of iteas to this bill which are not geraane to AS 10.25, we would 
be delighted to endorse that aaendaent.

Sectign_i._ The law is presently silent on whether cooperative 
utilities can sake contributions for public purposes as wruld be 
authorized by this section. All cooperatives are frequently asked 
to sake such contributions. Host cooperative boards have decided 
to sake contributions. Soae coop boards, on the advise of counsel, 
have decided that they do not have the authority to do so. Our 
principal purpose in proposing this kind of aaendaent is siaply to 
get the lav stated clearly as to what a cooperative can or cannot 
do in regard to contributions. The proposed standard is lifted 
verbatia froa the law governing all other types of cooperatives in 
this state (AS 10.25.010 (12)).

Sectign_10i The proposed deletion of language in this section is 
purely for the purpose of eliainating surplus language which causes 
confusion. Host electric cooperatives - all of the larger ones -
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now provide for voting by sail for election of directors. The old 
language in Section 10 being deleted iapliea that the election has 
to take place at a aeeting.

If a cooperative does not have sail balloting and a quorua is 
not present at an annual seating, the procedure is to adjourn the 
meeting to a later date rather than calling a special meeting.
This procedure is provided for in AS 10.25.110 and is not proposed 
for aaendaent.

The amendment in Section 10 does not eliminate the right to 
recall directors. To sake that right completely clear, the House 
Labor and Commerce subcommittee amended Section 8 (page 6, line 8) 
to provide that coop bylaws {hall provide for the right of recall. 
We support that aaendaent.

Sectign_13., The subcommittee amended this section to resove the 
language on page 9, line 1 at our request. With that change, every 
item specifically listed as a subject which a cooperative board say 
discuss in executive session was believed to be included in the 
general provisions of AS 10.25.175 (c) when that section was 
enacted in 1980. Recent court decisions on similar provisions in 
AS 44.62.310 have cast doubt on that belief, so we ask that these 
items be listed specifically. When you look at this list of 
specific subjects, surely you cannot have any sericus belief that 
they are not appropriate subjects for discussion in executive 
session. Any action taken on these subjects would still have to 
done in open session.

Electric and telephone cooperatives ore corporations, not 
government entities, so it is necessary to deal with open meetings 
for cooperatives in AS 10.25 rather than applying .AS 44.62.310 
which covers public bodies. It would not be appropriate to apply 
that section to cooperatives by reference as you suggest because in 
a cooperative it is the 'membership* not the 'public* which should 
have a right to attend and be informed.

Sectign_14;. You understand this section the same way we do. A 
court could void an action if it determined that to be the 
appropriate remedy, it is just that voidance would not be 
automatic.

§§s£i9D_A§i. *e understand this section to be narrow in its scope. 
Only those subjects which are appropriate for discussion in 
executive session can be withhled from inspection by a member.

If you have any further questions or comments regarding this 
legislation, ve would be pleased to discuss them with you.

David Hutchens
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N A K N E K  E L E C T R I C  A S S O C I A T I O N ,
POST OFFICE BOX 118 •  NAKNEK, ALASKA 99633 • PHONE (907) 246-4261

F e b r u a r y  26, 1988

John Sund, R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P O  Box V (MS 3100)
Juneau, AK 99811

D e a r  R e p r e s e n t a t i v e  Sund:

As R e p r e s e n t a t i v e s  f o r  N a k n e k  E l e c t r i c  A s s o c i a t i o n ,  Inc.
( N . E . A . ), we are j o i n t l y  s e n d i n g  t h i s  c o r r e s p o n d e n c e  to a s k  for
y o u r  s u p p o r t  c o n c e r n i n g  H B  394, w h i c h  w i l l  be b e f o r e  you for

c o n s i d e r a t i o n .

T h e  p r o p o s e d  bill will m o d i f y  the e x i s t i n g  l a n g u a g e  of T h e  
E l e c t r i c  and T e l e p h o n e  C o o p e r a t i v e  Act (AS 10.25) in an e f f o r t  to 
meet the c h a n g e s  th a t  h a v e  o c c u r r e d  in t h e  u t i l i t y  i n d u s t r y  s i n c e  
t h e  Act was a d o p t e d  in 1959.

A l t h o u g h  we s u p p o r t  all of  the p r o p o s e d  a m e n d m e n t s ,  t w o  i t e m s  of 
p a r t i c u l a r  c o n c e r n  h a v e  p r o m p t e d  t h i s  writing.

Of  f o r e m o s t  c o n c e r n  to N.E.A. and t h e  o t h e r  C o o p e r a t i v e s  in 
A l a s k a  are the p r o p o s e d  c h a n g e s  to A r t i c l e  3 of t h e ^ S t a t u t e .  
most s i g n i f i c a n t  c h a n g e  h e r e  w o u l d  be thq^dTncrease'''' i n  t h e ^ o T e  \ 
r e q u i r e d  to sell a C o o p e r a t i v e  f r o m  a s i m p l e  m a j o r i t y  tq^ a two- / 
t h i r d s  majority. We feel, t h a t  since'--— the vgttg to  sel l  o r-- 
d i s s o l v e  a C o o p e r a t i v e  is the m o s t  i m p o r t a n t  d e c i s i o n  that the 
m e m b e r s  can make, that t h i s  d e c i s i o n  s h o u l d  be b a s e d  on an 
o v e r w h e l m i n g  m a j o r i t y  of the m e m b e r / o w n e r s .

As y o u  may be aware, N.E.A. a l o n g  w i t h  m a n y  of the o t h e r  
C e r t i f i c a t e d  E l e c t r i c  U t i l i t i e s  in Alaska, h a v e  b e e n  c o n t a c t e d  
for p o t e n t i a l  b u y - o u t  offers, (See a t t a c h e d  c o p y  of  l e t t e r  d a t e d  
O c t o b e r  i2, 1987 f r o m  ERA Realty). T h i s  p r o m p t s  us to p u r s u e  the
a b o v e  r e f e r e n c e d  amendment. T h o s e  of us d i r e c t l y  i n v o l v e d  with 
th e  C o o p e r a t i v e  S y s t e m s  b e l i e v e  t h a t  l ocal o w n e r s h i p  and 
l e a d e r s h i p  is _^tx±i\the b e s t  way to o p e r a t e  a u t i l i t y  company.

N.E.A. is "'also v q r y  i n t e r e s t e d  in the p r o p o s e d  a m e n d m e n t  to 
S e c t i o n  1 0 . 2 5 . 0 2 0 ^ / P o w e r s  of an E l e c t r i c  C o o p e r a t i v e .



P a g e  T w o

T h e  s e c t i o n  r e l a t i n g  to a u t h o r i z i n g  w a s t e  h e a t  d i s t r i b u t i o n  
s y s t e m s  as a C o o p e r a t i v e  f u n c t i o n  is most i m p o r t a n t  to N.E.A. In 
the past, the l e g i s l a t u r e  h a s  e n c o u r a g e d  t h e  use of w a s t e  
heating, but u n f o r t u n a t e l y  the C o o p e r a t i v e s  h a v e  had no c l e a r  
a u t h o r i t y  to e n g a g e  in th a t  business. T h i s  m o d i f i c a t i o n  w o u l d
a l l o w  the C o o p e r a t i v e s  t h i s  o p p o r t u n i t y .  N.E.A. h a s  in place, an 
o p e r a t i n g  w a s t e  h e a t i n g  s y s t e m  t h a t  p r o v i d e s  h e a t i n g  s e r v i c e  to 
8 3 , 8 3 7  s q u a r e  f e e t  of r e s i d e n t i a l  and c o m m e r c i a l  b u i l d i n g s .  We 
b e l i e v e  th a t  t h i s  s e r v i c e  p r o v i d e s  a b e n e f i t  to o u r  c o n s u m e r s  at 
a s u b s t a n t i a l  s a v i n g s  o f  m o n e y  a n d  n a t u r a l  r e s ources. F o r  t h e s e  
reasons, we b e l i e v e  t h e  C o o p e r a t i v e s  s h o u l d  s t a t u t o r i l y  be
p e r m i t t e d  to e n g a g e  in t h i s  business.

We t h a n k  you for y o u r  time, and any c o n s i d e r a t i o n  t h a t  may be 
g i v e n  to t h i s  i m p o r t a n t  L e g i s l a t i o n  w i l l  be a p p r e c i a t e d  by o u r  
c on s u m e r s .

S i n cerely,

 N-/(xA  h i  f x f c u .
D a l e  Peters, D i r e c t g r

D a n i e l  E. Bloomer, 
G e n e r a l  M a n a g e r

__________
E d w i n  Anderson, V i c e - P r e s i d e n t

c c : D a v i d  Hutchens, A R E C A
R o g e r  Kemppel, N.E.A. A t t o r n e y
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Electricity co-ops want hostile-takeover protection
T h «  A a y o d iV o d  P r e s s  '

J U N E A U  —  T h e  n o n - p r o f i t  

u t i l i t y  c o o p e r a t i v e !  t h a t  p r o ­

v i d e  r p a n y  A l a s k a n s  w i t h  
e l e c t r i c  p q w j r  a r e  s e e k i n g  

s a f e g u a r d s  a g a i n s t  h o s t i l e  ■ 

t a k e o v e r s  b y  p r o f i t a b l e  c o m ­

p a n i e s .
A  b i l l  s u p p o r t e d  b y  t h e  

A l a s k a  R u r a l  E l e c t r i c  C o o p e r ­

a t i v e  A s s o c i a t i o n  a n d  I n t r o ­

d u c e d  I n  b o t h  h o u s e s  o f  t h e

l e g i s l a t u r e  w o u l d  I n c r e a s e  t h e  

v o t e  n e e d e d  t o  s e l l  o r  d i s b a n d  

a  u t i l i t y  f r o m  h a l f  t h e  m e m ­

b e r s  t o  t w o - t h i r d s .
" W e  a s  a  c o - o p  o r g a n i z a t i o n  

a r e  n o t  t r y i n g  t o  k e e p  a  c o - o p  

f r o m  s e l l i n g  I f  I t ' s  t h e  o p i n i o n  

o f  t h e  v a s t  m a j o r i t y  o f  t h e  
m e m b e r s h i p  t h a t  t h e y  s h o u l d  

s e l l , "  s a y s  K e n  J o h n s o n ,  I n ­

f o r m a t i o n  d i r e c t o r  f o r  t h e  a s ­

s o c i a t i o n .

" I f  y o u  h a v e  2 ,1 1 0 0  m e m b e r s  

a n d  1 , 2 5 1  v o t e  t «  s e l l  a n d  

1 , 2 4 9  v o t e  n o t  t o ,  l a  t h a t  c l e a r  

e n o u g h  t o  g o  a n d  s e l l ?  W e  
t h i n k  t h e  m a r g i n  s h o u l d  b e  

s u b s t a n t i a l l y  g r e a t e r , "  J o h n ­
s o n  s a i d  T h u r s d a y .

T h e r e ' s  n o  I m m e d i a t e  

t h r e a t  o f  u t i l i t y  t a k e o v e r s  I n  

A l a s k a ,  J o h n s o n  s a i d .

c e r e  s h o u t  t h e m  I n  t h e  L o w e r  

4 8 ,  h e  s a i d ,  a n d  a s  A l a s k a  

e o - o p s  I m p r o v e  t h e i r  f i n a n c i a l  

l o o t i n g  t h e y  m i g h t  b e c o m e  

a t t r a c t i v e  t o  u t i l i t i e s  l o o k i n g  
t o  e x p a n d ,  g r o w i n g  c o m p a ­

n i e s  i q  o t h e r  s t a t e s  h a v e ,  I n  

e s s e n c e ,  b o u g h t  o u t  s o m e  c o ­

o p s  b y  o f f e r i n g  m e m b e r s  
m o n e y  f o r  g i v i n g  u p  t b e l r

B u t  t h e r e  I s  I n c r e a s i n g  c o n -
s h a r e s  o f  a  c o - o p ' s  e q u i t y ,  h e  

s a i d .
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Non-profit utility co-ops takeovers
• w -

B y  S U E  C R O S S
lm moocuto rwiu
The non-profit utility cooperatives 

that provide many Alaskans with 
electric power are seeking safe­
guards agalnot hostile takeovers by 
profitable companies.
A bill supported by the Alaska Ru­

ral Electric Cooperative Assoclallon 
and Introduced in both houses of the 
legislature would Increase the vole 
needed to sell or disband a utility, 
from half the members to two-thirds.
"We as a co-op organization are 

not trying to keep a co-op from sell­
ing If It's Uie opinion of the vast ma­
jority of the membership that they

s h o u l d  s e l l , "  s a y s  K e n  J o h n s o n .  I n ­
f o r m a t i o n  d i r e c t o r  f o r  t h e  a s s o c i a ­
t i o n .

"If you have 2,500 members and 
1,251 vote to sell and 1,240 vote not to, 
Is that clear enough to go and sell? 
We think the margin should be sub­
stantially greater,” Johnson said 
Thursday.
There's no Immediate threat of 

utility takeovers in Alaska, Johnson 
said.
But there Is increasing concern 

about them In the Lower 48, he said, 
and as Alaska co-ops improve their 
financial footing they might become

attractive to utilities looking (o ex­
pand. Growing companies In other 
states have, In essence, bought out 
some coops by offering members 
money for giving up their shares of a 
co-op's equity, he said.
Alaska utilities sre Just beginning 

to consider (he Issue because they're 
becoming financially attractive for 
the first time ancr a long period of 
development, Johnson said.
During the 1970s and early 1980s, 

demand for electricity was booming 
with the population and utility co-ops 
were borrowing as fast as they could 
- oRcn at high interest rates - to 
meet the need.

The large debts a n d  high itirt-up 
cotta left the co-ops with tittle equity 
that another corporation .would want 
to acquire. ■: r '

S i n c e  t h e n  t h e  l o o n s  h a v e  b e e n  r e ­
f i n a n c e d  a t  l o w e r  I n t e r e s t ,  t h e y ’r e  
b e i n g  p a i d  o f f  a n d  A l a s k a  u t i l i t i e s  

a r e  b u i l d i n g  v a l u e ,  h e  s a i d .
T h e  a s s o c i a t i o n  r e p r e s e n t s  a l l  b u t  

t w o  o f  A l a s k a ' s  17  e l e c t r i c  c o o p e r a ­
t i v e s ,  t h e  B a r r o w  a n d  M i d d l e  
K u i k o k w l m  c o - o p s .  A b o u t  7 0  p e r c e n t  

o f  A l a s k a  e l e c t r i c  c o n s u m e r s  a r e  
m e m b e r s  o f  t h e  c o - o p s ,  J o h n s o n  s a i d .
The coop bills (SBS80 and HB394) 

also would affect telephone coopera­
tives.

O t h e r  t h a n  t h e  p r o p o s e d  v o t i n g  
c h a n g e ,  m o s t  o f  t h e  m e a s u r e ' s  p r o v i ­

s i o n s  w o u l d  s i m p l y  c l a r i f y  c o o p s '  
c u r r e n t  b r a t t i c e s  b y  p u t t i n g  t h e m  I n  
s t a t u t e ,  J o h n s o n  s a i d .

U t i l i t i e s  w a n t  i t  s t a t e d  i n  l a w  t h a t  
t h e y  c a n  d o n a t e  m o n e y  t o  c h a r i t i e s  
or e d u c a t i o n a l  g r o u p s  -  a s  s o m e  d o  
n o w  -  a n d  t h a t  m e m b e r s  c a n  v o t e  
b y  m a l l  a s  w e l l  a s  v o t i n g  i n  p e r s o n  a t  
c o o p  m e e t i n g s .

■ Mort of the larger co-ops already 
allow mall ballots because they don't 
have room to house a  meeting of half 
their members and to increase the 
voting rate, Johnson said.
Other provisions of the bill would:

• Allow coops to run a waste heal 
distribution system;
• Require membership as a condi­

tion of getting service from a coop;
• Increase the notice time for a 

public meeting from no more than 40 
days to 120 days;
• Allow coops to Insure their offi­

cers and directors against liability 
connected to their service;
• Clarify open mcelings require­

ments to allow executive sessions - 
which are closed - when discussing 
labor and personnel matters: litiga­
tion; a member's finances: bids, 
trade secrets or confidential com­
mercial information.
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 406 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to i m m u n i t y  f o r  the d e c i s i o n  to ta k e

or n o t  to take an i n t o x i c a t e d  or  i n c a p a c i t a t e d  p e r s o n  

i n t o  p r o t e c t i v e  c u s t o d y ;  a n d  p r o v i d i n g  f o r  an  e f f e c­

tive d a t a . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 7 . 3 7 . 1 7 0 ( g )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(g) A  p e r s o n  m a y  n o t  b r i n g  a c i v i l  or c r i m i n a l  a c t i o n  a g a i n s t  a 

p e a c e  o f f i c e r  or m e m b e r  of the e m e r g e n c y  s e r v i c e  p a t r o l  b a s e d  o n  the 

d e c i s i o n  of the p e a c e  o f f i c e r  o r  m e m b e r  o f  t h e  e m e r g e n c y  s e r v i c e  

p a t r o l  to take or n o t  to t a k e  an i n t o x i c a t e d  or  i n c a p a c i t a t e d  p e r s o n  

i n t o  p r o t e c t i v e  c u s t o d y  or to r e l e a s e  a p e r s o n  f r o m  p r o t e c t i v e  c u s t o d y  

as p r o v i d e d  in this s e c t i o n ,  u n l e s s  the d e c i s i o n  is m a d e  m a l i c i o u s l y .

* Sec. 2. Th i s  A c t  t akes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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Offered in the HOUSE By Sund

TO: CSHB 406(HESS)

Page 1, line 16, after "maliciously":

Insert "or with gross negligence"
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Offered: 4/7/88
Referred: Judiciary and
Finance

Original sponsor: Rules/Governor

BY THE HEALTH, EDUCATION AND 
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 406 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to immunity for the decision to take

or not to take an intoxicated or incapacitated person 

into protective custody; and providing for ari effec­

tive date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.37.170(g) is

(g) A person may not b£±î g'~L “civil or criminal action based on 

the decision of a peace officer or member of the emergency service 

patrol to tali^or^not to^talte^an intoxicated or incapacitated person 

into protective custody or to release a person from protective custody 

as provided in this section, unless the decision is made maliciously.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

(T) ' y r  k '

1A.O-V C\ £ , 'vaI $ sr  C-Vrvw \ ‘v '> Cc [

CMfr p e o i c c .
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Representative John Sund /A
Alaska State Legislature // \
Pouch VIMS 3100) U
Juneau, AK 99811
Dear Representative Sund,

I am writing to you about two bills that are presently in "louse Judiciary, of which 
you are the Chairman. I would appreciate it if  you would consider my thoughts on 
two bills.

House Bill 406. This bill has come to your committee with some amendments to it, that 
were made in House HESS. The amended version is acceptable to my City. We urge 
you to move this bill as quickly as possible. It is an important bill to every 
municipality in the State of Alaska, in that Cities need relief from the Busby decision. 
Time is short, and the bill is scheduled to go to another committee in the House, 
before it moves on to the Senate.

Senate Bill 37. This relates to the Fingerprinting of Juveniles. Hopefully, it will 
come to your committe from House HESS in the near future It is my opinion, that SB 
37. if  enacted, would provide law enforcement a ve ry important tool for investigating 
crimes. It is well documented that a large percentage of crime in Alaska is committed 
by Juveniles. By allowing the taking of fingerprints under the guidelines of SB 37. 
the ability of law enforcement to solve crime committed by juveniles would be 
greatly enhanced. We in law enforcement do not see SB 37 as an unreasonable 
intrusion of privacy, since the fingerprinting would be done only after juveniles of 
a certain age are arrested for felonies. We also do not feel that fingerprinting a 
juvenile is inconsistent with rehabilitation of youthful offenders.

Thank you for your time on these issues. If  you or your staff have any questions that 
I may answer, please contact me.

Sincerely,

Duane S. Udland 
Chief of Police

cc: Representative Navarre



P.O. Box 23, Crulg, Alusku 99921 (907)826-3275

A p r i l  14, 1988

R e p r e s e n t a t i v e  J c : . S u n d  
S t a t e  C a p i t o l  
Ju n e a u ,  Ak 9 9801

APR l  8

Re: H B 4 0 6

D e a r  John,

It is my u n d e r s t a n d i n g  th a t  HB 406 is in y o u r  c o m m i t t e e .  I 
am w r i t i n g  to a s k  t.iat you s c h e d u l e  it for a h e a r i n g  a n d  move 
it o u t  w i t h  a r e c o m m e n d a t i o n  to pa s s  it.

T h e  b i l l  wi l l  r e l i e v e  the City f r o m  t h e  d u t y  to i n c a r c e r a t e  
e a c h  p e r s o n  o b s e r v e d  in an i n t o x i c a t e d  state, or at least, as 
I u n d e r s t a n d  it, a l l o w  the o f f i c e r  s o m e  p r o f e s s i o n a l  d i s c r e t i o n  
in t h e  d e c i s i o n .  As o u r  o f f i c e r s  m a k e  b a r  checks, t h e y  e n c o u n t e r  
m a n y  i n t o x i c a t e d  per s o n s ,  most in t h e  c a r e  of c o m p a n i o n s  or 
f r i e n d s .  If o u r  o f f i c e r s  follow t h e  p r e s e n t  p o l i c y  as o u t l i n e d  
in t h e  B u s b y case, t h e y  a r e  n e g l i g e n t  in t h e i r  d u t i e s  if they 
a l l o w  i n t o x i c a t e d  or i n c a p a c i t a t e d  p e o p l e  to l e a v e  t h e  premi s e s . 
We a r e  p r e s e n t l y  e x p a n d i n g  our jail, b u t  as you know, the s u m m e r  
p o p u l a t i o n  of f i s h e r m e n  is no m a t c h  for o u r  p o l i c e  f o r c e  or 
our f a c i l i t i e s .

O f f i c e r s  s h o u l d  h a v e  the a b i l i t y  to e s c o r t  d r u n k s  to t h e i r  boats, 
to t h e i r  homes, or to r e l e a s e  t h e m  to t h e i r  f r i e n d s .  At the 
t i m e  B u s b y was b e i n g  l i t i gated, t h e  C i t y  of C r a i g  was s u e d  by 
a p e r s o n  who was a r r e s t e d  b e c a u s e  he was i n t o x i c a t e d ;  it seems 
t h a t  we c a n ' t  win, we are s u e d  if we a r r e s t  drunks, and we are 
l i a b l e  if we do not.

A l a s k a n  m u n i c i p a l i t i e s  and p r o f e s s i o n a l  p o l i c e  o f f i c e r s  need 
t h e  p r o t e c t i o n  of HB406. You and t h e  H o u s e  and S e n a t e  m a j o r i t y  
a r e  t h e  key, p l e a s e  h e l p  us by p a s s i n g  t h i s  bi l l  t h i s  ses s i o n !

E x e c u t i v e  A s s i s t a n t  to t h e  M a y o r

c c : Rep. P e t e r  G o L l
Sen. D i c k  E l i a s o n
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® Harbor (907) 224-3138

• Fire (907) 224-3445

• Telecopier (907) 224-3248
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A p r i l  14, 1988

The H o n o r a b l e  J o h n  Sund, Chair m a n ,  J u d i c i a r y  C o m m i t t e e  
H o u s e  of R e p r e s e n t a t i v e s  
P.O. B o x  V, M a i l  S t o p  3 1 0 0  
Juneau, A l a s k a  9 9 8 1 1

D e a r  Sir:

This is t o  r e q u e s t  t h a t  y o u  l e n d  y o u r  s u p p o r t  t o  t h e  p a s s a g e  of H o u s e  
B i l l  No. 406, r e g a r d i n g  p r o t e c t i v e  custody. T h e  r e c e n t  a m e n d m e n t  t o  
t h e  bill m a k e s  it a  g o o d  bill t h a t  n e e d s  t o  b e  e n a c t e d  quickly.

The b u r d e n  t h a t  has b e e n  s e t  u p o n  law e n f o r c e m e n t  s i n c e  t h e  B u s b y  
d e c i s i o n  has b e e n  d e t r i m e n t a l  t o  t h e  s a f e t y  of t h e  public. P o l i c e  
O f f i c e r s  h a v e  b e e n  f o r c e d  t o  d e t a i n  i n c a p a c i t a t e d  p e r s o n s  w h o  d i d  n o t  
n e e d  it, t o  p r o t e c t  t h e m s e l v e s ,  w a s t i n g  t i m e  t h a t  c o u l d  h a v e  b e e n  
b e t t e r  s p e n t  p r o t e c t i n g  t h e  g e n e r a l  public.

T h e  " m a l i c i o u s "  a d d e n d u m  t o  t h e  bi l l  will p r o t e c t  t h o s e  i n c a p a c i t a t e d  
p e r s o n s  w h o  r e a l l y  n e e d  t o  b e  p l a c e d  into p r o t e c t i v e  custody. R e m o v i n g  
t h e  f i n a n c i a l  b u r d e n  f r o m  t h e  m u n i c i p a l i t i e s  w i l l  f u r t h e r  p u s h  t h e  
S t a t e  into e s t a b l i s h i n g  s y s t e m s  t o  h e l p  a l l e v i a t e  t h e  p r o b l e m  w e  are 
h a v i n g  in o u r  streets. O u r  a g e n c y  h a s  b e g u n  b i l l i n g  p r o t e c t i v e  c u s t o d y  
p risoners, a n d  p l a c i n g  t h e  m o n e y  into a t r u s t  fund. We h o p e  t h a t  t h i s  
will p l a c e  s o m e  of t h e  b u r d e n  on t h e  d r i n k i n g  public, t h e r e b y  m a k i n g  
t h e m  t h i n k  a b o u t  s a v i n g  m o n e y  f o r  a cab, or g e t t i n g  a r i d e  h o m e  a n d  n o t  
c o l l a p s i n g  in t h e  streets. M o r e  m u s t  be done.

This bill is a  g o o d  s t e p  in t h e  r i g h t  d i r e c t i o n .  I w o u l d  h o p e  t h a t  y o u  
w o u l d  u s e  y o u r  g o o d  o f f i c e  t o  m o v e  t h i s  bi l l  along.

S e w a r d  P o l i c e  D e p a r t m e n t

L A B / d r a
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DATE:
Health, Education and
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HB 406

"An Act relating to the responsibility for the treatment and care of - 
intoxicated and incapacitated persons taken into protective custody; and 
providing for an effective date."

RECOMMENDS:
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attached amendment(s)

ty do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the

[ ] the same title

C X ] a new title

Committee

ADOPTS: [ ]  letter

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero with analysis

of intent

[ ] same as previous fiscal note

published __________________________
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S  T AT 13 OF A  LA S K A
O F F I C E  O F  T H E  G O V E R N O R  

JlINEAU

J a n u a r y  27, 1988

T h e  H o n o r a b l e  Ben G r u s s e n d o r f  
S p e a k e r  o f  the H ouse  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  of  art. Ill, sec. 18, o f  the A l a s k a  C o n­
st i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the r e s p o n­
s i b i l i t y  for the t r e a t m e n t  a n d  c a r e  of i n t o x i c a t e d  a n d  i n­
c a p a c i t a t e d  p e r s o n s  t a k e n  i n t o  p r o t e c t i v e  custody.

T h e  b i l l  is i n t e n d e d  to a d d r e s s  a n  e x i s t i n g  c r i s i s  r e l a t i n g  
to the p l a c e m e n t  of i n t o x i c a t e d  a n d  i n c a p a c i t a t e d  p e r s o n s  in 
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  A s  a p p l i e d  in the r e c e n t  
d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  in B u s b y  v. M u n i c i p a l­
ity  o f  A n c h o r a g e , 741 P . 2d 230 (Alaska 1987), A S  4 7 . 3 7 . -  
170(b) c r e a t e s  an a c t i o n a b l e  d u t y  to t a k e  into p r o t e c t i v e  
c u s t o d y  p e r s o n s  w h o  a r e  i n c a p a c i t a t e d  b y  alcohol. A c c o r d i n g  
to the court, f a i lure to t a k e  an i n c a p a c i t a t e d  p e r s o n  i n t o  
p r o t e c t i v e  c u s t o d y  c r e a t e s  a c a u s e  of a c t i o n  a g a i n s t  a p e a c e  
o f f i c e r  (or m e m b e r  of  an e m e r g e n c y  s e r v i c e  patrol) w h o  e x e r­
c i s e s  the d i s c r e t i o n  n o t  to d o  so, for a n y  d a m a g e s  or i n­
ju r i e s  th a t  o c c u r  as a r e s u l t  of t h e  o f f i c e r ' s  (or member's) 
d e c i s i o n .  The B u s b y  d e c i s i o n  has r e s u l t e d  in a t r e m e n d o u s  
i n c r e a s e  in the n u m b e r  o f  p e r s o n s  b e i n g  t a k e n  into p r o t e c­
ti v e  c u s t o d y  u n d e r  A S  4 7 . 3 7 . 1 7 0  b y  law e n f o r c e m e n t  a g e n c i e s  
d u e  to the agencies' f e a r  o f  p o t e n t i a l  liability. B e c a u s e  
o f  the lack of a d e q u a t e  a l t e r n a t i v e  p l a c e m e n t s ,  m o s t  of  
t h e s e  p e r s o n s  end up b e i n g  d e t a i n e d  in state c o r r e c t i o n a l  
f a c i l i t i e s .

S e c t i o n  2 of this b i l l  a d d r e s s e s  this p r o b l e m  by m a k i n g  
c l e a r  that, w h i l e  the d u t y  to p r o v i d e  for the safety of  i n­
c a p a c i t a t e d  p e r s o n s  e x i s t s ,  the d e c i s i o n  to take a p e r s o n  
i n t o  p r o t e c t i v e  c u s t o d y  o r  to r e l e a s e  a p e r s o n  in p r o t e c t i v e  
c u s t o d y  is a d i s c r e t i o n a r y  f u n c t i o n  u n d e r  AS 09.50.250(1) 
(for s tate employees) a n d  AS 0 9 . 6 5 . 0 7 0 ( d ) ( 2 )  (for m u n i c i p a l  
e m p l o y e e s ) , and no c a u s e  o f  a c t i o n  m a y  b e  b r o u g h t  b a s e d  u p o n  
s u c h  a decision. In o t h e r  w o r d s ,  this b i l l  w o u l d  ha v e  the 
e f f e c t  of c o u n t e r i n g  the d e c i s i o n  in B u s b y , and is s u p p o r t e d  
b y  the m u n i c i p a l i t i e s  in A l a s k a  as w e l l  as the D e p a r t m e n t  of 
C o r r e c t i o n s ,  D e p a r t m e n t  o f  H e a l t h  and S o c i a l  Services, D e­
p a r t m e n t  of Law, and D e p a r t m e n t  o f  Pub.’ ic Safety. In a d d i -
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tion, by m a k i n g  c l e a r  n o t  o n l y  that this is a d i s c r e t i o n a r y  
f u n c t i o n  b u t  t h a t  it is the sort o f  d i s c r e t i o n a r y  f u n c t i o n  
t h a t  d o e s  not g i v e  r i s e  to l i a b i l i t y ,  this bill a v o i d s  the 
p r o b l e m  c r e a t e d  b y  N e a k o k  v. D i v i s i o n  o f  C o r r e c t i o n s , 721 
P. 2d 1121 (Alaska 1986) . T h e  d e c i s i o n  in N e a k o k  v i r t u a l l y  
e l i m i n a t e d  any e f f e c t  r e m a i n i n g  in the l e g i s l a t u r e ' s  p h r a s e  
" d i s c r e t i o n a r y  f u n c t i o n "  in AS 0 9 . 5 0 . 2 5 0 ( 1 ) .

S e c t i o n  1 of the b i l l  a d d r e s s e s  a r e l a t e d  problem. A S  33 . - 
30.071(a) p r e s e n t l y  r e q u i r e s  m u n i c i p a l i t i e s  to b e  r e s p o n s i­
b l e  for the c o s t  o f  c a r e  for i n c a p a c i t a t e d  p e r s o n s  p l a c e d  in 
m u n i c i p a l  d e t e n t i o n  f a c i l i t i e s ,  w h i l e  the state is r e s p o n s i­
b l e  w h e n  s u c h  p e r s o n s  a r e  p l a c e d  in state c o r r e c t i o n a l  
f a c i l i t i e s .  N e a r l y  a l l  i n c a p a c i t a t e d  p e r s o n s  are t a k e n  in t o  
p r o t e c t i v e  c u s t o d y  b y  m u n i c i p a l  p e a c e  o f f i c e r s  or  e m e r g e n c y  
s e r v i c e  p a t r o l s ,  b u t  m u n i c i p a l i t i e s  in w h i c h  a s t a t e  c o r r e c­
ti o n a l  f a c i l i t y  e x i s t s  h a v e  li t t l e  i n c e n t i v e  to i d e n t i f y  and 
u s e  a l t e r n a t i v e  p l a c e m e n t s  for i n c a p a c i t a t e d  p e r s o n s  s i n c e  
i t  c o s t s  t h e m  n o t h i n g  to p l a c e  those p e r s o n s  in a s t ate c o r­
r e c t i o n a l  f a c i lity. T h e  a m e n d m e n t s  in  sec. 1 of the b i l l  
r e q u i r e  the a p p r o p r i a t e  m u n i c i p a l i t y  to p a y  the c o s t s  of 
p r o t e c t i v e  c u s t o d y  in a state facility, r e g a r d l e s s  of  w h o  
p l a c e d  the i n c a p a c i t a t e d  p e r s o n  in custody.

M u n i c i p a l i t i e s  in w h i c h  a state c o r r e c t i o n a l  f a c i l i t y  do e s  
n o t  e x i s t  are f u l l y  r e s p o n s i b l e  for the ca r e  and p l a c e m e n t  
o f  i n c a p a c i t a t e d  p e r s o n s  u n d e r  AS 3 3 . 3 0 . 0 7 1 ( a ) ,  and th u s  
h a v a  s u b s t a n t i a l  i n c e n t i v e  to i d e n t i f y  and use p l a c e m e n t s  
less c o s t l y  th a n  p r i s o n  cells.

T h e  p r o b l e m  of c r o w d i n g  in A l a s k a ' s  p r i s o n  s y s t e m  is w e l l  
k n o w n ,  and is e x a c e r b a t e d  by the l a r g e  n u m b e r s  of i n c a p a c­
it a t e d  p e r s o n s  w h o  a r e  a d m i t t e d  u n d e r  A S  47.37.170. S e c t i o n  
1 of this b i l l  w o u l d  e q u a l i z e  the b u r d e n  for the c o s t  of 
c a r e  o f  i n c a p a c i t a t e d  p e r s o n s  b e t w e e n  all A l a s k a n  c o m m u­
nit i e s ,  a n d  h e l p  a d d r e s s  the s e r i o u s  c r o w d i n g  p r o b l e m  in 
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  It w i l l  al s o  p r o v i d e  i n c e n­
tiv e  for m u n i c i p a l i t i e s  to i d e n t i f y  and u s e  p l a c e m e n t s  for 
i n c a p a c i t a t e d  p e r s o n s  t h a t  are less c o s t l y  than p r i s o n  b e d s  
a n d  m o r e  t r e a t m e n t  o r i e n t e d ,  as i n t e n d e d  by A l a s k a ' s  U n i f o r m  
A.lcoholism and I n t o x i c a t i o n  T r e a t m e n t  A c t  (AS 47 . 37).

F i n a l l y ,  d u e  to the c r i s i s / t h a t  this bill is i n t e n d e d  to 
a d d r e s s ,  the b i l l  c o n t a i n s  a n  imraediate^effective date.

S t e v e  C o w p e r  
G o v e r n o r



KENAI POLICE DEPT.
107 SOUTH WILLOW ST., KENAI, ALASKA 99611 

TELEPHONE 283-7879

February 12/ 1988

Honorable Michael Navarre 
House of Representatives 
Box V
Juneau/ Alasxa 99811

RE: House Bill 406
Protective Custody

Dear Repres^^a^hfe Navarre;

Section 1 of this bill that amends AS 33.30.071(a) is unacceptable. It would 
require municipalities to now absorb the cost of protective custody detentions 
made within their jurisdiction. Those detentions made in the Borough would still 
be at State expense. The municipal taxpayer is being asked to absorb a cost for 
a service that is provided without taxpayers cost outside the municipality. As 
protective custody under Title 47 is not a violation or criminal offense there is 
no meano by which the municipality can recoup the expense incurred. In the City 
of Kenai almost all protective custody detentions involve transients or other 
ncn-city residents where no other disposition is available.

Section 2 of this bill is much needed in order to protect the State and 
municipality from excessive liability exposure over an area of limited control. 
Changing the protective custody from a ministerial to a discretionary function as 
provided by this bill will accomplish that.

Your time and consideration of this input is appreciated.

Respectfully;

Chief of Police

RAR/tc

na
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F I S C A L  N O T E  A N A L Y S I S

H B  4 0 6

1 / 2 7 / 8 8  '

"An act relating to the responsibility for treatment 

and care of intoxicated and incapacitated persons 

taken into protective custody; and providing for 

an effective date."

Under this bill, the municipality in which an intoxicated person was taken into 

protective custody under AS 47.37.170 is responsible for the cost of care of 

that person while he or she is incapacitated. This would have no effect on'the 

Department of Public Safety, as we do not pay the costs of care for these 

persons now, nor would we under this bill.

P a g e  2 o f  2



STEVE COW PER, G O V ER N O R

D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL i

P.O. BOX K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600

F e b r u a r y  3, 1988

H o n o r a b l e  N i ilo K o p o n e n  
H o n o r a b l e  J o h n n y  E x l i s  
C o - C h a i r s
H o u s e  Health, E d u c a t i o n ,  a n d  
S o c i a l  Services C o m m i t t e e  

A l a s k a  State L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H B  A 06, t r e a t m e n t  a n d  c a r e  o f
i n t o x i c a t e d  a n d  i n c a p a c i t a t e d  
p e r s o n s
O u r  fi l e  no. 7 7 3 - 8 8 - 0 0 5 1

D e a r  R e p r e s e n t a t i v e s  K o p o n e n  a n d  E l l i s ;

I let an e r r o r  i n  this b i l l  slip by. O n  p a g e  1, line 
27, the w o r d  " r e a d o p t e d "  s h o u l d ,  o f  course, r e a d  " r e e n a c t e d . "  
A s s u m i n g  that the b i l l  w i l l  b e  r e p o r t e d  out o f  y o u r  c o m m i t t e e ,  I 
w o u l d  a p p r e c i a t e  y o u r  m a k i n g  this c o r r e c t  i/on in a c o m m i t t e e  s u b­
sti t u t e .  (The " r e a d o p t "  l a n g u a g e  c o m e s / f r o m  r e g u l a t i o n s  w o r k ,  
w h e r e a s  the " r e e n a c t "  is a p p r o p r i a t e  fo t ' l e g i s l a t i o n . )

We h a v e  b e e n  a d v i s e d  b y  R e v i s o r  of S t a t u t e s  D a v i d  
D i e r d o r f f  that, w i t h  the c o m p u t e r i z a t i o n  of b i l l  p r o c e s s i n g ,  the 
e f f e c t  of  this e r r o r  is to h a v e  the s e c t i o n  "read" b y  the S I R S  
p r o g r a m  in BASIS as s i m p l y  " r e p e a l i n g "  the p r o v i s i o n .  S I R S  is 
p r o g r a m m e d  to r e a d  " r e p e a l e d  a n d  r e e n a c t e d "  as e q u i v a l e n t  to 
" a m e n d i n g , "  but if the w o r d s  " a n d  r e e n a c t e d "  do n o t  a p p e a r  a f t e r  
" r e p e a l e d , "  it a s s u m e s  t h a t  the s e c t i o n  c i t e d  in the l e a d - i n  is 
r e p e a l e d .  D a v i d  al s o  a d v i s e s  that it is nr t p o s s i b l e  to m a n u a l l y  
o v e r r i d e  the e n t r y  a n d  c o r r e c t  it u n t i l  a n e w  document, s u c h  as a 
c o m m i t t e e  substitute, is a c t u a l l y  e n t e r e d  into the system.

03-C32LH



Hon. N i i l o  K o p o n e n  a n d  Hon. J o h n n y  E l l i s  F e b r u a r y  3, 1988 
C o - C h a i r s ,  H o u s e  H e a lth, E d u c a t i o n ,  a n d  P a g e  2

S o c i a l  S e r v i c e s  C o m m i t t e e  
F i l e  no. 7 7 3 - 8 8 - 0 0 5 1

S o r r y  to h a v e  let this s l i p  by. T h a n k s  for t a k i n g  care
o f  i t .

Y o u r s  truly,

G B S :A H P :cb

c c : Bob E v a n s
L e g i s l a t i v e  L i a i s o n  
O f f i c e  of  the G o v e r n o r

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y

e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l



232 Alaska 741 PACIFIC REPORTER, 2d SERIES

imposes upon a municipality an actionable 
duft to take persons incapacitated by alco- 
hoi in a public place into protective custody. 
We determine that it does and thus reverse 
the judgment of the trial court and remand 
for further proceedings.

I

On May 1, 1980, Thomas Busby was 
walking about two feet into the traffic lane 
on East Fifth Avenue in Anchorage.1 Offi­
cer Foster was on patrol and spotted Bus­
by, stopped him, moved him off to the side 
of the road, talked with him and deter­
mined that Busby was intoxicated. Officer 
Foster then ran a warrant check on Busby 
but did not place him into protective custo­
dy. Apparently finding no outstanding 
warrants, Officer Foster then reentered 
her vehicle and proceeded on her way. 
Shortly after Officer Foster left, Busby 
was struck by a car and suffered injuries 
as a result

In his suit against the Municipality, Bus­
by alleged that the Municipality was negli­
gent and/or reckless in failing to take him 
into protective custody and that the Munici­
pality’s omission was the direct and proxi­
mate cause of his injuries. After hearing 
was held on Busby's and the Municipality's 
cross-motions for summary judgment, the 
trial court determined that the Municipality 
owed Busby no affirmative duty to take 
him into protective custody and that, there­
fore, the Municipality could not have been 
negligent in failing to do so. Accordingly, 
the trial court granted summary judgment 
in favor of the Municipality. This appeal 
followed.

f e r r e d  t o  a n o t h e r  h e a l t h  f a c i l i t y ,  a n d  h i t s  n o  

f u n d s ,  m a y  b e  t a k e n  t o  t h e  p e r s o n ' s  h o m e ,  i f  

a n y .  I f  t h e  p e r s o n  h a s  n o  h o m e ,  t h e  a p p r o v e d  

p u b l i c  t r e a t m e n t  f a c i l i t y  s h a l l  a s s i s t  t h e  p e r ­

s o n  i n  o b t a i n i n g  s h e l t e r .

( g )  P e a c e  o f f i c e r s  o r  m e m b e r s  o f  t h e  e m e r ­

g e n c y  s e r v i c e  p a t r o l  w h o  c o m p l y  w i t h  t h i s  

s e c t i o n  a r e  a c t i n g  i n  t h e  c o u r s e  o f  t h e i r  o f f i ­

c i a l  d u t y  a n d  a r e  n o t  c r i m i n a l l y  o r  d v i l l y  

l i a b l e  f o r  i t .

( j )  F o r  p u r p o s e s  o f  ( b )  o f  t h i s  s e c t i o n ,  " i n c a ­

p a c i t a t e d  b y  a l c o h o l "  m e a n s  a p e r s o n  w h o ,  a t  

t h e  r e s u l t  o f  c o n s u m p t i o n  o f  a J c o h o l ,  i s  r e n -

II
[1] In the recent case of City of Kotze­

bue v. McLean, 702 P.2d 1309 (Alaska 
1985), we unequivocally reaffirmed our re­
jection of the so-called "public duty doc­
trine" as an unnecessary and unjustified 
expansion of the state’s statutorily limited 
immunity. Id. at 1311-12; see also Adams 
v. State, uo5 P.2d 235, 241-43 (Alaska 
1976). In place of that doctrine, we indi­
cated that the liability of a municipality for 
the negligent acts and omissions of its rep­
resentatives will be governed by traditional 
tort principles. As we stated in McLean: 

In practice, the public duty doctrine is an 
injunction against imposing liability on a 
government without first deciding what 
the government’s duty is. While the 
public duty doctrine does protect the 
state from becoming the insurer of all 
private activity and from undue interfer­
ence with its ability to govern, we believe 
that these concerns are better addressed 
by the tort concept of duty, which limits 
the class of people which may seek to 
hold the state responsible for negligent 
action, and by AS 09.50.250.

702 P.2d at 1313 (citation and footnote 
omitted). Thus, our determination here 
must be made with recourse to the princi­
ples embodied by the tort concept of duty.

[2,3] As we have noted, " ‘[d]uty' is not 
Bacrosanct in itself but [is] only an expres­
sion of the sum total of those considera­
tions of policy which lead the law to say 
that the particular plaintiff is entitled to 
protection.1' Id. (quoting W. Prosser, 
Handbook of the Law of Torts § 53, at 325 
(4th ed. 1971)). Thus stated, the process of 
finding that a defendant owes a duty to a

d e r e d  u n c o n s c i o u s  o r  h a s  j u d g m e n t  o r  p h y s i ­

c a l  m o b i l i t y  s o  i m p a i r e d  t h a t  t h e  p e r s o n  c a n ­

n o t  r e a d i l y  r e c o g n i z e  o r  e s c a p e  c o n d i t i o n s  o f  

a p p a r e n t  o r  i m m i n e n t  d a n g e r  t o  p e r s o n a l  

h e a l t h  o r  s a f e t y .  T h e  d e f i n i t i o n  i n  A S  4 7 . 3 7 . -  

2 7 0 ( 8 )  a p p l i e s  t o  o t h e r  p o r t i o n s  o f  t h i s  c h a p ­

t e r .

3 .  B e c a u s e  t h i s  a p p e a l  c o m e s  t o  u s  o n  s u m m a r y  

j u d g m e n t ,  o u r  o b l i g a t i o n  i s  t o  d r a w  a l l  i n f e r e n c ­

e s  o f  f a c t  i n  f a v o r  o f  a p p e l l a n t  B u s b y  a n d  

a g a i n s t  a p p e l l e e  M u n i c i p a l i t y .  See, e.g., Alaska 
Rent-a-Car v .  Ford Motor Co., 5 2 6  P . 2 d  1 1 3 6 .  

1 1 3 9  ( A l a s k a  1 9 7 4 ) .
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plaintiff is one which involves a fine bal­
ancing of conflicting policies; it is in es­
sence an attempt to determine whether it 
would be fair and equitable to require an 
individual to act, or to refrain from acting, 
in a specified manner so as to avoid undue 
risk of harm to third persons. See gener­
ally W. Keeton, D. Dobbs, R. Keeton, and 
G. Owen, 77ie Law of Torts § 53, at 356-58 
(5th ed. 1984) (hereinafter Prosser). 
Recognizing the difficulty of this task, we 
have delineated a number of factors which 
should be considered to provide greater 
predictability in the decision-making pro­
cess. These factors include the foresee­
ability of harm to the plaintiff; the degree 
of certainty that the plaintiff suffered inju­
ry; the closeness of the connection be­
tween the defendant’s conduct and the inju­
ry suffered; the moral blame attached to 
the defendant’s conduct; the policy'- of pre­
venting future harm; the extent of the 
burden to the defendant and consequences 
to the community in imposing a duty to 
exercise care with resulting liability for 
breach; and the availability, cost, and prev­
alence of insurance for the risk involved. 
McLean, 702 P.2d at 1314 (quoting D.S. W. 
v. Fairbanks North Star Borough School 
District, 628 P.2d 554, 555 (Alaska 19131)).

[4] These independent considerations, 
however, may sometimes be superseded by 
the legislature. For example, where the 
legislature has considered and resolved 
conflicting policies by clearly enunciating a 
duty in a statute, the relevant statute 
should be considered and, in a proper case, 
adopted as the appropriate standard of 
care. See Metcalf v. Wilbur, Inc., 645 P.2d 
163, 167-68 (Alaska 1982); Bachner v.

4. S e c t i o n  2 3 6  o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  

T o r t s  ( 1 9 6 5 )  p r o v i d e s :

T h e  c o u r t  m a y  a d o p t  a s  t h e  s t a n d a r d  o f  

c o n d u c t  o f  a  r e a s o n a b l e  m a n  t h e  r e q u i r e ­

m e n t s  o f  a  l e g i s l a t i v e  e n a c t m e n t  o r  a n  a d m i n ­

i s t r a t i v e  r e g u l a t i o n  w h o s e  p u r p o s e  i s  f o u n d  t o  

b e  e x c l u s i v e l y  o r  i n  p a r t

( a )  t o  p r o t e c t  a  c l a s s  o f  p e r s o n s  w h i c h  i n ­

c l u d e s  t h e  o n e  w h o s e  i n t e r e s t  i s  i n v a d e d ,  a n d

( b )  t o  p r o t e a  t h e  p a r t i c u l a r  i n t e r e s t  w h i c h  

i s  i n v a d e d ,  a n d

( c )  t o  p r o t e a  t h a t  i n t e r e s t  a g a i n s t  t h e  k i n d  

o f  h a r m  w h i c h  h a s  r e s u l t e d ,  a n d

( d )  t o  p r o t e a  t h a t  i n t e r e s t  a g a i n s t  t h e  p a r ­

t i c u l a r  h a z a r d  f r o m  w h i c h  t h e  h a r m  r e s u l t s .

Rich, 554 P.2d 430, 44(M2 (Alaska 1976); 
Breitkreutz v. Baker, 514 P.2d 17, 20-21 
(Alaska 1973); Ferrell v. Baxter, 484 P.2d 
250, 263-65 (Alaska 1971); see generally 
Prosser, supra p. 6, § 36, at 220-29; Re­
statement (Second) of Torts § 285 (1965) 
(hereinafter Restatement). A statute enun­
ciates the appropriate duty when it is found 
that (1) the plaintiff is within the class 
protected by the statute, (2) the harm/inju­
ry which occurred was of the type which 
the statute was intended to protect against, 
(3) the statute prescribes specific conduct 
rather than merely a general or abstract 
duty of care, (4) the defendant was a party 
charged with observing the statute, (5) the 
defendant can be fairly charged with being 
aware of the applicability of the statute, 
and (6) the statute is not so outdated or 
arbitrary as to make inequitable the stat­
ute’s adoption as the standard of care. 
E.g., State Mechanical v. Liquid Air, 665 
P.2d 15, 18-19 (Alaska 1983); Grothe v. 
Olafson, 659 P.2d 602, 607 (Alaska 19831; 
see also Restatement § 286.*

[5,6] Busby argues that AS 47.37.- 
170(b) articulates the appropriate duty in 
this case. We agree. As the statute ex­
plicitly states, and as the trial court itself 
noted, AS 47.37.170(b)* is intended to bene­
fit and protect the health and well being of 
persons who are incapacitated by alcohol 
and imposes a mandatory duty upon law 
enforcement personnel to place such per­
sons into protective custody. Cf. Peter v. 
State, 531 P.2d 1263, 1268 (Alaska 1975) 
(quoting House Concurrent Resolution No. 
38 (1969) on treatment of problem drinkers 
and alcoholics); AS 47.37.010.* In addition, 
accepting as true Busby’s assertions7 that

5 .  See supra  n o t e  2 .

6 .  A S  4 7 . 3 7 . 0 1 0  p r o v i d e s :

I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t h a t  a l c o h o l i c s  a n d  

i n t o x i c a t e d  p e r s o n s  s h o u l d  n o t  b e  c r i m i n a l l y  

p r o s e c u t e d  f o r  t h e i r  c o n s u m p t i o n  o f  a l c o h o l i c  

b e v e r a g e s  a n d  t h a t  t h e y  s h o u l d  b e  a f f o r d e d  a  

c o n t i n u u m  o f  t r e a t m e n t  s o  t h e y  m a y  l e a d  

n o r m a l  l i v e s  a s  p r o d u c t i v e  m e m b e r s  o f  s o c i e ­

t y -

7 .  See supra  n o t e  3 .
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he was a person incapacitated by alcohol in 
a public place, he was clearly a member of 
the protected class and his accident was of 
the type against which the statute was 
designed to protect Finally, it cannot be 
doubted that the statute prescribes specific 
conduct rather than merely states some 
general or abstract duty of care; Officer 
Foster was within that class of persons 
charged with observing the statute; as a 
municipal police officer, she can fairly be 
charged with awareness that the statute 
applied; and the statute can hardly oe con­
sidered so outdated or arbitrary as to make 
inequitable its application as the appropri­
ate standard of care.

[7] The Municipality cites a number of 
cases which, it argues, mandate a different 
conclusion. Only two, however, require 
discussion. In Stout v. City of Porterville, 
148 Cal.App.3d 937, 196 Cal.Rptr. 301 
(1983), a California court refused to find 
that California Penal Code § 647(ff) set out 
an appropriate legislative standard of care 
in circumstances similar to those at issue 
here. Id 196 Cal.Rptr. at 306-08. The 
statute in Stout, however, provided that an 
intoxicated person could only be taken to a 
voluntarily maintained public tr-’atment fa­
cility. Id. The California court was there­
fore concerned that imposing a mandatory 
duty would cause counties participating in 
the voluntary treatment program to with­
draw their support and thus cause the 
treatment program to collapse. Id. We 
have no similar concern in the present ac­
tion.* In addition, Penal Code § 647, unlike 
AS 47.37.170(b), was not intended to mini­
mize the dangers faced by the inebriate, 
but simply to end the "revolving door” 
policy of jail and street, street and jail. Id. 
We thus decline to adopt Stout's analysis.

Marshall v. Ellison, 132 Ill.App.3d 732, 
87 IlI.Dec. 704, 477 N.E.2d 830 (1985), also 
involves an analogous factual situation and 
statute.* Nevertheless, this case is also

8 .  S e e  A S  4 7 3 7 . 1 7 0 ( b ) ,  ( c ) ,  supra  n o t e  2 .

9 .  S e e  n i . A n n . S t a t .  c h .  l l l ' / i ,  1 1 6 3 1 5 ( b )  ( S m i t h -  

H u r d  S u p p . 1 9 8 6 ) .

1 0 .  O u r  d e c i s i o n  t o d a y  i s  e x p r e s s l y  l i m i t e d  t o  a  

d i s c u s s i o n  c f  d u t y .  B e c a u s e  t h e  t r i a l  c o u r t ' s  

j u d g m e n t  w a s  b a s e d  s o l e l y  u p o n  t h i s  i s s u e ,  w e

unpersuasive for at least two reasons. 
First, the court in Marshall apparently re­
fused to find that the relevant statute im­
posed upon the state any mandatory duty 
on the basis of the state's sovereign immu­
nity. Id. at 835. Relying upon Rodriguez 
v. City of Cape Coral, 451 So.2d 513 (Fla. 
App.1984), affirmed, 468 So.2d 963 (Fla.
1985), the Marshall court stated:

Like the Florida statute [in Rodriguez], 
section 15(b) requires an officer to exer­
cise his professional judgment in deter- 
mi. ; whether an individual appears to 
be incapacitated. We do not believe the 

. public interest would be served by allow­
ing a jury of laymen with the benefit of 
20/20 hindsight to second-guess a police­
man’s decision.

87 IlI.Dec. at 709, 477 N.E.2d at 835. Sec­
ond, we find the Marshall court’s statutory 
analysis questionable. Despite the unam­
biguous mandatory language in the Illinois 
statute and without citation to legislative 
history or any other authority, the court 
simply concluded that the legislature did 
not intend to create a cause of action under 
the statute for failure to take a person into 
protective custody. Id Whatever the 
merits of the Marshall court's conclusion 
with respect to interpretation of the Illinon 
statute, we decline to apply its reasoning 
here.

We conclude then that AS 47.37.170(b) 
articulates an appropriate standard of care 
and thus hold that the Municipality has an 
affirmative duty to take persons incapaci­
tated by alcohol in a public place into pro­
tective custody and transport them to an 
appropriate treatment facility.10

Ill

Busby's cross-motion and appeal seeking 
summary judgment in his favor are with­
out merit For the reasons discussed 
above, we REVERSE the judgment of the

n e e d  n o t ,  a n d  d o  n o t ,  c o n s i d e r  a n y  q u e s t i o n  

r e g a r d i n g  a l l e g e d  b r e a c h  a n d  e x p r e s s  n o  o p i n ­

i o n  a s  t o  t h e  f a c t u a l  m e r i t s  o f  B u s b y ' s  c l a i m .  

S i m i l a r l y ,  w e  e x p r e s s  n o  o p i n i o n  r e g a r d i n g  a n y  

c l a i m s  o f  m u n i c i p a l  i m m u n i t y  u n d e r  A S  0 9 . 6 5 . -  

0 7 0 .
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trial court and REMAND for further pro­
ceedings consistent with this opinion.

STATE of Alaska, Appellant, 

v.

NORTHWESTERN CONSTRUCTION, 
INC., Appellee.

No. S-1141.

Supreme Court of Alaska.

Aug. 7, 1987.

Contractor which was required to do 
more work than indicated in its contract 
with State brought action to recover dam­
ages. The Superior Court, Third Judicial 
District, Anchorage, Brian C. Shortell, J., 
entered judgment in favor of contractor, 
and State appealed amount of damages. 
The Supreme Court, Compton, J., held that: 
(1) use of blue book rental rates for con­
struction equipment to calculate damages 
was proper, (2) State's claim that blue 
book overtime equipment hours should 
have been reduced by 50 percent could not 
be considered for first time on appeal; (3) 
addition of 15 percent profit to blue book 
rates was not double recovery; (4) addition 
of ten percent to costs for overhead was 
reasonable; and (5) contractor should have 
allocated part of its grader time to less 
expensive grader in calculating damages.

Affirmed in part, reversed in part, and 
remanded.

Matthews, J., dissented and filed an 
opinion in which Rabinowitz, CJ., joined.

1. D a m a g e s  «=189
Plaintiff in contract action need only 

prove its damages to "reasonable certain­
ty."

741 P 2 0 - 7

2. Appeal and Error ŝlOOS.KS)
On appeal, Supreme Court will inter­

vene only when convinced that trial court’s 
findings of fact are clearly erroneous. 
Rules Civ.Proc., Rule 52(a).

3. States «=104
Use of construction equipment rental 

blue book rates to calculate damages was 
not clearly erroneous where state contract 
provided that payment for extra work 
would be calculated using blue book and 
blue book rates were commonly relied upon 
in state.

4. Appeal and Error «=169, 176
Issue raised for first time on appeal 

may be considered if issue is not dependent 
on any new or controverted facts, is closely 
related to appellant’s trial court argu­
ments, and could have been gleaned from 
pleadings, or if issue constitutes "plain er­
ror."

5. States <s=>214
State's argument that contractor’s con­

struction equipment rental blue book rate 
damages for extra work performed should 
have been reduced by 50 percent was de­
pendent on new or controverted facts, was 
net closely related to State’s trial court 
arguments, and could not have been 
gleaned from pleadings, and State was not 
entitled to argue that issuo, which was 
raised for first time on appeal.

6. Appeal and Error.«=»169
Under "plain error” doctrine, issue not 

raised at trial may nonetheless be con­
sidered by Supreme Court if it appears that 
obvious mistake has been made which cre­
ates high likelihood that injustice has re­
sulted.

See publication Words and Phrases 
for o the r judicial constructions and 
definitions.

7. States «=»214
State wa3 not allowed to raise for first 

time on appeal, under plain error doctrine, 
issue of whether contractor’s damages, 
caused by extra work required and calcu­
lated using construction equipment rental 
rate blue book, should have been reduced 
Ly 50 percent, as there was no evidence 
that any state representative used 50 per-
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relies on Nugent v. Iowa Department of 
Transportation, 390 N.W.2d 125 (Iowa
1986), in which the court held:

[Different concerns are addressed in civ­
il administrative proceedings. Thus, the 
criminal cases cited by plaintiff are nc‘. 
controlling in this situation.

Id. at 128.
We also have recognized the substantive 

differences between the criminal DWI pros­
ecutions and license revocation proceed­
ings, but nonetheless determined in Ch a m­
pion that any differences did not warrant 
lower procedural safeguards in the civil 
revocation proceeding. Champion, 721 
P.2d at 133.

[3] The state also argues that the legis­
lature presumably was aware of the mar­
gin of error in the test but nonetheless 
created a presumption of intoxication based 
on a particular test result There are flaws 
in this argument First the legislature did 
not approve the Intoximeter 3000 test it 
authorized the Alaska Department of 
Health and Social Services "to approve sat­
isfactory techniques, metnods and stan­
dards of training necessary to ascertain the 
qualifications of individuals to conduct the 
analysis." AS 28.35.033(d). Second, 
Champion mandates that the defendant in 
a license revocation proceeding has the con­
stitutionally guaranteed right to challenge 
the accuracy of the breath test indepen­
dently. We have thus concluded that due 
process will not allow the results of a 
chemical test authorized under AS 28.35.- 
031(a) to be conclusively presumed accu­
rate.5

Our decision in Champion is controlling 
and mandates consideration of the inherent 
margin of error in any blood alcohol testing 
procedure which is to serve as the basis for 
driver's license revocation. Since both the 
department’s own control sample test and 
the Intoximeter 3000’s specifications 
showed a sufficient discrepancy to bring

5 .  Hmcir v. Commissioner, 3 7 0  N . W . 2 d  4 4 4  

( M i n n . A p p . 1 9 8 5 ) ,  r e l i e d  o n  b y  t h e  s t a t e ,  i s  l i k e ­

w i s e  d i s t i n g u i s h a b l e .  I n  Hmcir, t h e  c o u r t  r e ­

f u s e d  t o  r e q u i r e  c o n s i d e r a t i o n  o f  t e s t  m a r g i n  o f  

e r r o r  b e c a u s e  " ( t ] h e  s t a t u t e  r e f e r s  t o  t e s t  r e s u l t s  

s h o w i n g  a  b l o o d  a l c o h o l  c o n c e n t r a t i o n  o f  . 1 0  o r

Barcott’s test results below the legal limit, 
the license revocation pursuant to AS 28.- 
15.166(g) cannot stand. The decision of the 
hearing officer is REVERSED and the case 
is REMANDED to the department for fur­
ther proceedings consistent with this opin­
ion.

Thomas BUSBY, Appellant, 

v.

MUNICIPALITY OF ANCHORAGE, Mu- 
nicipality of Anchorage Police Depart­
ment, and Officer Mary Lou Foster, 
jointly and severally, Appellees.

No. S-1580.

Supreme Court of Alaska. 

Aug. 21, 1987.

Citizen brought suit against municipal­
ity for negligence in failing to take citizen 
into protective custody when he was intoxi­
cated, and the Superior Court Third Judi­
cial District, .Anchorage, Milton M. Souter, 
J., granted summary judgment for munici­
pality. The citizen appealed. The Supreme 
Court, Burke, J., held that statute requir­
ing persons incapacitated by alcohol to be 
taken into protective custody was intended 
to benefit and protect the health of such 
persons and imposed mandatory duty on 
law enforcement to place persons in protec­
tive custody.

Reversed and remanded.

1. Municipal Corporations *=745
Liability of municipality for negligent 

acts and omissions of its representatives

m o r e ,  n o t  . 1 0  p l u s  o r  m i n u s  a  m a r g i n  o f  e r r o r . ’’ 

Id. a t  4 4 5 .  Sec also Holstein v. Commissioner, 
3 9 2  N . W J d  5 7 7 ,  5 8 0 - 8 1  ( M i n n . A p p . 1 9 8 6 )  ( f o l ­
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will be governed by traditional tort princi- 6. Chemical Dependents **1
pies, and not public duty doctrine.

2. Torts *=3
Process of finding that defendant owes 

duty to plaintiff in tort involves fine bal­
ancing of conflicting policies, and is, in 
essence, attempt to determine whether it 
would b'1 fair and equitable to require indi­
vidual U- vet, or refrain from acting, in 
specified m- mer as to avoid undue risk of 
harm to third person.

3. Negligence «=2
Factors to be considered,in determin­

ing if defendant owes duty to plaintiff in­
clude foreseeability of harm, degree of cer­
tainty of injury, closeness of connection 
Detween defendant's conduct and injury 
suffered, moral blame attached to defend­
ant's conduct, policy preventing future 
harm and cost and prevaience of insurance 
for risk involved.

4. Torts *=3
Statute enunciates appropriate duty 

for tort liability purposes when it is found 
that plaintiff is within class protected by 
statute, harm which occurred was of type 
which statute was intended to protect 
against, statute proscribes specific conduct 
rather than abstract duty, defendant was 
party charged with observing statute, de­
fendant C3n be fairly charged with being 
aware of applicability of statute, and stat­
ute is not outdated or arbitrary.

5. Chemical Dependents ®=1
Statute intended to benefit and protect 

health and well being of persons incapaci­
tated by alcohol imposes mandatory duty 
upon law enforcement personnel to place 
such persons into protective custody. AS 
47.37.170.

1 ,  B e c a u s e  i t  d o e s  n o t  a p p e a r  t h a t  O f f i c e r  F o s t e r  

h a s  b e e n  s u e d  i n  h e r  i n d i v i d u a l  c a p a c i t y  b u t  

o n l y  a s  a  m u n i c i p a l  p o l i c e  o f f i c e r ,  t h e  d i s c u s ­

s i o n  w h i c h  f o l l o w s  a p p l i e s  e q u a l l y  t o  a l l  n a m e d  

a p p e l l e e s .

2 .  A S  4 7 J 7 . 1 7 0  p r o v i d e s  i n  p a r t :

( b )  A  p e r s o n  w h o  a p p e a r s  t o  b e  i n c a p a c i t a t e d  

b y  a l c o h o l  i n  a  p u b l i c  p l a c e  s h a l l  b e  t a k e n  

i n t o  p r o t e c t i v e  c u s t o d y  b y  a  p e a c e  o f f i c e r  o r  a  

m e m b e r  o f  t h e  e m e r g e n c y  s e r v i c e  p a t r o l  a n d  

i m m e d i a t e l y  b r o u g h t  t o  a n  a p p r o v e d  p u b l i c  

t r e a t m e n t  f a c i l i t y ,  a n  a p p r o v e d  p r i v a t e  t r e a t .

Municipal Corporations «=747(3) 
Person incapacitated by alcohol who 

was walking two feet into traffic was with­
in protection of statute designed to protect 
persons incapacitated by alcohol and in a 
public place, and municipal police officer 
was charged with observing statute and 
was required to take person into protective 
custody, and thus statute defined duty to­
ward such person, violation of which could 
support tort liability when person was later 
struck by car. AS 47.37.170.

7. Chemical Dependents «=>1
Statute requiring person who appears 

to be incapacitated by alcohol in a public 
place to be taken into protective custody by 
peace officer articulates appropriate stan­
dard of care and municipality, under stat­
ute, has affirmative duty to take persons 
incapacitated in public place into protective 
custody and transport them to appropriate 
treatment facility. AS 47.37.170(b).

Michael W. Flanigan, William Soule, 
Clark, Walther & Flanigan, Anchorage, for 
appellant

James M. Bendell, James M. Bendell & 
Associates, Anchorage, for appellees.

Before RABINOWITZ, CJ„ BURKE, 
MATTHEWS, COMPTON and MOORE, 
JJ.

OPINION

BURKE, Justice.

This is an appeal from a summary judg­
ment in favor of the Municipality of An­
chorage (Municipality)1 in which we are 
asked to determine whether AS 47.37.170:

m e n l  f a c i l i t y ,  o r  a n o t h e r  a p p r o p r i a t e  h e a l t h  

f a c i l i t y  o r  s e r v i c e  f o r  e m e r g e n c y  m e d i c a l  

t r e a t m e n t .  I f  n o  t r e a t m e n t  f a c i l i t y  o r  e m e r ­

g e n c y  m e d i c a l  s e r v i c e  i s  a v a i l a b l e ,  a  p e r s o n  

w h o  a p p e a r s  t o  b e  i n c a p a c i t a t e d  b y  a l c o h o l  i n  

a  p u b l i c  p l a c e  s h a l l  b e  t a k e n  t o  a  s t a t e  o r  

m u n i c i p a l  d e t e n t i o n  f a c i l i t y  i n  t h e  a r e a ,  i f  t h a t  

a p p e a r s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  

p e r s o n  s  h e a l t h  o r  s a f e t y .

( e )  A  p e r s o n  w h o  i s  n o t  a d m i t t e d  t o  a n  a p ­

p r o v e d  p u b l i c  t r e a t m e n t  f a c i l i t y ,  i s  n o t  r e -



C I T Y  OF D I L L  I N O H A M  

Dillingham, Alaska

RESOLUTION NO. 88-19

A R E S O L U T I O N  O F  T H E  C O U N C I L  O F  T H E  C I T Y  O F  D I L L I N G H A M ,  A L A S K A ,  

SUPPORTING THE COMMITTEE SUBSTITUTE OF HOUSE BILL 406, DATED 
APRIL 5 T H , 1988, AN ACT RELATING TO INTOXICATED OR INCAPACITATED 
PERSONS IN PROTECTIVE CUSTODY.

WHEREAS, the City Counc-il of Dillingham is aware of the problems 
of alcoholism not only statewide but to it's own community and 
region, and

WHEREAS, the City Council of Dillingham has promoted a policy of 
diligent care for those people incapacitated by alcohol and 
subject to detention by police, and

WHEREAS, the City Council of Dillingham feels that the adverse 
reaction to the Busby vs. Anchorage case Involving community 
liability in protective custody cases under Alaska Statute Title 
47 is not in the best interest of the City of Dillingham, the 
Bristol Bay region nor the State of Alaska, now

THEREFORE, BE IT RESOLVED by the Dillingham City Council that 
they support the House Committee on Health, Education and Social 
Services substitute to House Bill 406, changing Section (g) of AS 
47.37.170, to reduce the liability of communities in their 
dealings with alcohol Incapacitated persons detained or released 
from protective custody.

APPROVED AND ADOPTED this 8th day of April, 1988.

SEAL:

ATTEST:



Dillingham is not unlike many rural Alaskan communities in'that 

it has it's share of alcohol abuse. A large portion of tha 

visible abuse is that of the public inebriate,.The Dillingham 

police have over the past 5 years has placed'emphasis on the 

procetion of the public inebriate through protective custody 

detention. This has been accomplished through a cooperative 

program with the Bristol Bay Area Hospital,

The resoi „'ces necessary for this have been borne soley by the 

community and region, without aid from the State office of Alcoholism 

and drug abuse,

The committee substitute for HB 406 is a reasonable aaaeition 

to our current statute and provides some degree of protection 

to communities as a result of the ruling by the Alaska Supreme 

court in the BUSBY case.

If the law were to remain as it is in light of this recent ruling,

we would be fostering an ..titude within our police to turn their 

heads rather than extend a helping hand to these victims oi alcoholism,

The enabling of alcoholics to shirk their responsibility by placing 

the liability on local communities will do more to detract from 

the efforts to treat the problem than help it. We need to once again 

renew our: efforts in a positive way in dealing with this problem 

and to give our'support to thbse-who are out there on the streets 

dealing with this problem on_a dally basis.

O u r  p o l i c e  t h r o u g h o u t  t h e  s t a t e  h a v e  h u n d r e d s  of c o n t a c t s  d a i l y  

w i t h  p e o p l e  in v a r y i n g  s t a g e s  of i n t o x i c a t i o n ,  w i t h o u t  this s u b s t i t u t e  

the a b i l i t y  to e f f e c t i v e l y  d e a l  w i t h  t h e m  is g r e a t l y  h a m p e r e d .

As the statute now stands police will be in a position to abuse
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FOREWORD

This monograph will consider not only the results of a specific 
program of alcohol abuse intervention such as demographic age distri­
bution, male/female incidents, and how the intervention affects the 
incidence of crime and types affected, but also how the process is set 
up, how it functions, what the risks are, the legal basis for such 
a program, costs, operational evaluations, and how it was implemented. 
This can be made concrete by showing how it was accomplished by the 
North Slope Borough Department of Public Safety. It does not repre­
sent universal answers; however, it can illustrate a type of solution 
to a particular problem: alcohol abuse and its effects on crime and • 
public safety. The last section contains suggestions on how it can 
be designed, initiated, and locally evaluated. Modifications to the 
whole program or parts of it may also be useful to administrators of 
rural police departments and can act as a guide to a new systems 
approach to the problems of alcohol abuse in rural Alaska.

This program could not have been completed without the valuable 
assistance and support of a number of key individuals. In Barrow, 
the continual support and recommendations of the Task Force on 
Alcoholism in early December of 1976, more especially the aid and 
encouragement of the Magistrate, Mrs. Sadie Neakok, and the Assistant 
Magistrate, Mrs. Charlotte Brower. Magistrate Brower assisted with 
the data on death records as well as influenced the continuation of 
the program when others faltered. Data collection was critical to
evaluating the program, and its consistent and careful preparation
was accomplished monthly by Records and Identification Clerk, Becky 
Farmer. Assistance in editing is also acknowledged through the time 
consuming efforts of Dawn Wilson.

Similar acknowledgements are due Mayor Eben Hopson, who sustained 
the program and supported other critical efforts of this department and 
the recommendations of the Task Force on Alcoholism. In the ordinary 
line of cormiand in any police or public safety agency, there are 
critical personnel who will make a policy or program designed by 
administrative directive either work or fail to work. Officer in Charge 
of the Barrow Division, Lt. James Christensen, was the officer who both
pushed and administered the program throughout 1977.



P R E F A C E

Since the Department of Public Safety was established by Borough 
Code in July of 1976, a large part of its time has been devoted to 
changing the images of the police, to the role of police in rural 
Alaska, and to developing new programs and solutions to old and long- 
identified problems. The department has concentrated on developing 
its own resources and new solutions while the State has decreased 
its resource people and levels of service to outlying areas of the 
bush. This concentration, on local resource development has led to 
whole new approaches to old problems.

In late 1975 the State of Alaska, Criminal Justice Planning 
Agency began looking into common reports that alcohol abuse and 
crime were indelibly linked to one another; however, no subsequent 
records or data specifically identified what that relationship was.
All law enforcement agencies in the state, and more particularly the 
rural areas, were asked and encouraged to keep data on alcohol abuse 
and its effects on rates and types of crimes. The formal procedure for 
this program was established by Public Safety late in 1976 when Barrow, 
after being dry for a full year, had voted to sell liquor at a community- 
owned liquor store. The process was a reaction to events of 1975 when 
the city had an abnormally high incidence of abnormal deaths related to 
alcohol, an abnormal number of suicides, and an incidence of crime that 
was not characteristic c* past years.

This monograph and others will be published to illustrate the 
experience of Public Safety in Barrow and the North Slope and hope­
fully to delineate new programs and methods tried and tested. These 
ideas afford other rural areas of Alaska the opportunity to change and/or 
increase efforts at reducing crime.

Kim L. Moeller 
Director
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I

WHY HAVE A DETENTION PROGRAM?

In late 1975, G.U., a 55-year-old alcoholic, who had been 
treated several times within a month for alcohol overdoses and
drinking Lysol, was found by his grandmother locked in her home after
she had come home from the Post Office. Barrow Police responded to 
her call and found that G.U. had committed suicide after nonchalantly 
saying goodbye to his grandmother as she left to check the mail. He
was a likeable and affable person in the community until delerium
tremens drove him to suicide.

A short time later, E.T., a 25-year-old female, could not be 
awakened by a friend at whose home she had been drinking the night be­
fore. Again, Barrow Police responded and found E.T. on the floor next to 
her bed, apparently dead without any trauma. Autopsy later showed that 
she had drunk so much and so fast the night before that she died from a 
massive overdose of alcohol. (Her blood alcohol content was .39%).
She had never been an alcoholic.

Within weeks of the above reports, E.K., a male, was reported to 
have frozen to death a short distance from Barrow after drinking all 
the previous day. It was later determined that E.K. had purposely com­
mitted suicide by freezing as a result of severe alcoholic depression.

At the end of 1976, a dry year for Barrow, R.S., a three-month- 
old boy was reported not breathing by a highly intoxicated mother. 
Investigation of R.S.'s death showed that the mother had passed out 
from the effects of alcohol, fallen on her baby and smothered him to 
death. For many in the community of Barrow this incident represented 
the last straw of complacent acceptance.

Each anecdote illuscrates only a small aspect of the problem of 
alcohol abuse as seen from year to year. The connections between each 
began to reach several important people concerned with public safety in 
Barrow. The result was a Task Force on Alcoholism which met on December 
7, 1976. The task force began the job of identifying those common factors 
that led to these deaths.

Several years ago the Barrow Volunteer Fire Department began to see 
an emerging pattern of fire deaths. From three to eight people per year 
were dying in home fires. Causes were examined, and it was found that 
most home fires were caused by an intoxicated person smoking and passing 
out from the effects of alcohol. They also discovered that no home fire 
resulting in deaths of occupants was caused by purely mechanical faults 
which prohibited occupants from escaping early enough to save their lives.

In combination with the above findings, the police found through 
experience that most crimes were committed by persons at various levels 
of intoxication. It was rare indeed to have any type of serious crime 
committed by someone who was stone cold sober. In fact all serious per­
sonal crimes had been committed by people who either were drunk or had



Legislation was almost immediately responsive with Alaska Statute 
AS 47.37 and an amendment that allowed for the public inebriate to be 
taken into protective custody and, as a last resort, held involuntarily 
for up to twelve hours in a "state or municipal detention facility", 
i.e. jail. The only major difference from prior law was the complete 
decriminalization of public intoxication. Hence, public drunks were 
not "arrested" and formally charged, with attendant booking, etc. They 
were detained for their own protection. A great distinction has now 
been made between "arrest" and "detention".

The 1976 amendment stated: If no treatment facility or emergency
medical service is available, a person who appears to be incapacitated 
by alcohol in a public place shall be taken to a state or municipal 
detention facility in the area, if that appears necessary for the 

. protection of the person's health or safety.

The Basis for Initiating a Detention Program

The detention program, by its title and statutory requirements, 
represents a new term for police custody that must be categorically 
separated from "arrest". The new term is "detention". With the legal 
problem not only solved but showing in its content a method by which a 
program could legally be initiated, the answer appeared and was clearly 
defined. The burdens of paperwork (case reports), mugging and booking, 
and other associated ills of the old system of DOPH and DIP were elimin­
ated. The principle was then reasonably sound, and the method was opened 
through legislation— particularly in the rural areas of Alaska.

With community support and work by the task force, the North Slope 
Borough initiated a program in January of 1977. The department wanted to 
push its program, gain community support, and obtain a specific data base 
from which to evaluate the results. The following premises were used as a 
basis for the detention program:

1. If alcohol abuse is intercepted during its initial 
course, there should be a reduction in the commission 
of crimes by intoxicated persons.

2. Interception, although not necessarily decreasing 
suicide attempts, should effect a reduction in 
successful suicides.

3. With interception, there should be a reduction in 
residential fires and resultant fatalities.

The program is described in detail in the next chapter.

Why Treatment Was Not Considered in the Program

It has been generally agreed that alcoholism is a disease that 
cannot be completely cured by any method known to science exceDt com­
plete abstention. Even abstention must be supervised and rigidly en­
forced.

f r e e z e  t o  d e a t h .  T h e  u r b a n  p o l i c e  c h e e r e d  a n d  s i g h e d  w i t h  r e l i e f

w h i l e  r u r a l  p o l i c e  h a d  t o  f i n d  a n o t h e r  a n s w e r .

- 1 -
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In late 1975, G.U., a 55-year-old alcoholic, who had been 
treated several times within a month for alcohol overdoses and 
drinking Lysol, was found by his grandmother locked in her home after 
she had come home from the Post Office. Barrow Police responded to 
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the previous day. It was later determined that E.K. had purposely com­
mitted suicide by freezing as a result of severe alcoholic depression.

At the end of 1976, a dry year for Barrow, R.S., a three-month- 
old boy was reported not breathing by a highly intoxicated mother. 
Investigation of R.S.'s death showed that the mother had passed out 
from the effects of alcohol, fallen on her baby and smothered him to 
death. For many in the corimunity of Barrow this incident represented 
the last straw of complacent acceptance.

Each anecdote illustrates only a small aspect of the problem of 
alcohol abuse as seen from year to year. The connections between each 
began to reach several important people concerned with public safety in 
Barrow. The result was a Task Force on Alcoholism which met on December 
7, 1976. The task force began the job of identifying those conrnon factors 
that led to these deaths.

Several years ago the Barrow Volunteer Fire Department began to see 
an emerging pattern of fire deaths. From three to eight people per year 
were dying in home fires. Causes were examined, and it was found that 
most home fires were caused by an intoxicated person smoking and passing 
out from the effects of alcohol. They also discovered that no home fire 
resulting in deaths of occupants was caused by purely mechanical faults 
which prohibited occupants from escaping early enough to save their lives.

In combination with the above findings, the police found through 
experience that most crimes were committed by persons at various levels 
of intoxication. It was rare indeed to have any type of serious crime 
committed by someone who was stone cold sober. In fact all serious per­
sonal crimes had been committed by people who either were drunk or had



been drinking shortly before. Resolution of these crimes was easy, but 
the problem increased year after year. It was time to.document the facts 
relating to crime and alcohol.

A Composite Contemporary View of the Alcohol Abuse Problem

Today, the analysis of facts, collection of statistics, and reviews 
of every unnatural death and major crime have produced a conclusion which 
others have hinted at or stated without documentary support. The scene 
was set for some solutions when unnatural deaths began to reach the level 
of natural deaths— a potentially socially repulsive situation. The com­
posite was produced by combining fire deaths, suicides, and crime data 
into a cause and effect relationship. The cause— alcohol abuse. The 
effect— fire deaths, suicides, and crime. A very pragmatic approach led 
to a very simple principle.

The department determined that a significant reduction in all three 
above areas might be accomplished if intervention between alcohol abuse 
and its ultimate effects could be accomplished. Intervention is the key 
principle. The work of the task force did not center around treatment 
of alcoholism nor rehabilitation. It was almost unanimously agreed 
that any effort to reduce problems identified by those means could and 
probably would bog down both the program and personnel resources. The 
resources were not present nor likely to be funded by any state or local 
agency. The solution must be simple, cost effective, and not require new 
resources. The police were the only available agency which had the 
existing resources. Only the police had 24-hour community coverage, fac­
ilities that could conceivably be used, and funding that was not dependent 
upon any outside agency or shaky cycle. However, a major problem had 
occurred just previous to initiating such a program.

Police and the Legal Problem

In 1974 a case involving statutory laws of arrest in incidents of 
Drunk on a Public Highway (DOPH) and Drunk in Public (DIP) came to the 
attention of the Alaska Supreme Court. The decision illustrated a case 
in which an individual had been arrested for Drunk in Public, was 
searched before being placed in detention, and subsequently charged with 
a felony crime as a result of stolen property being found on his person. 
The result of that court review struck down both DOPH and DIP as 
infringements upon the right of the individual and treating an intoxica­
ted person as someone who had committed a crime by being drunk. The land­
mark case originated on the streets of Barrow.

Police departments throughout the State cheered the decision 
because it took the huge burden of managing drunk tanks, with its person­
nel and costly paperwork, off them and placed it elsewhere. It was placed 
in the medical community, as a medical rather than a police problem.

While urban police cheered, rural police were puzzled. What were 
they going to do about intoxicated persons, especially those incapaci­
tated, when no sophisticated medical facilities (nor willing medical 
personnel) were available? People in the Arctic, incapacitated ten 
steps from their front door, let alone out on the streets, would quickly
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In addition to the a above-stated problem, composite evaluation of 
past incidents showed that almost all crimes, suicides and fire deaths were 
caused by alcohol abuse and not alcoholism. The alcoholic was not part 
of the overall problem to be addressed. The alcohol abuser made up 95% 
of the public problem.

Very few, if any, police departments wish to get involved in the 
medical, psychological, and physiological aspects of alcoholism treat­
ment, It simply takes too much secondary effort by an agency that has 
a more primary responsibility to the public— that of dealing with crime. 
Hence, the program began with no intention of dealing with treatment nor 
becoming involved in rehabilitation. If there was an existing agency to 
deal with treatment, certainly referrals would be made. If not, treatment 
and rehabilitation were not even considered. The primary principle of the 
program was intervention.

The Pittman Survey and Alcohol/Crime Perceptions

The Dittman survey had sore interesting findings which are highly 
applicable to a drunk-detention program in rural areas of Alaska. Some 
of the findings support both the concept of the program and also the 
connections between alcohol abuse and crime. In the report,

"The most striking regional difference was found in the 
area of alcohol use as the basic cause of crime. Respon­
dents in the Northwest, but not in other areas, saw it as 
a cause of both crimes against people (22% of respondents) 
and against property (13% respondents). At th? other ex­
treme not one respondent in Anchorage saw a - :oi il alone as 
the basic cause of crime".

The reports statement that "Alcohol is seen as a b a s : factor only in
rural Alaska..." not only reflects the perceptions o, rural Alaskans, but 
also is representative of facts not yet measured properly by agencies and 
police departments in those areas. With a consistent effort at data 
collection there will be a core of facts which will support the people's 
perceptions and also show the need for a drunk-detention program until 
such time as State programs/agencies initiate facilities for Sleep-Off 
Centers and Detoxification programs through Public Health Service Hospitals 
serving rural areas.

Another section of interest in the Dittman report concerns police 
issues. Again, a shift in attitude between urban and rural areas is indi­
cated from the public survey. Response to the survey's question regarding 
where the emphasis of police activities should be placed showed that "In
rural Alaska, a majority of the public favored emphasizing innovative
preventive activities over traditional patrol and arrest activities".
The rural prevalence of traditional life styles would also indicate that 
police procedures which are standard for urban areas are not necessarily 
useful nor preferred over altered methods of patrol and prevention.



I I

THE DETENTION PROGRAM:

AN OVERVIEW

For our purposes, a Detention Program is an administrative policy 
initiated by the community and police-agency head to control the problems 
related to alcohol abuse. All of the elements can be found in any police 
agency of almost any size. It is specifically designed for those rural 
areas of Alaska which have neither medical delivery systems directed to 
alcoholism or alcohol abuse nor the attendant facilities.

The police administrator, either through research in existing records 
or through personal knowledge, must identify characteristics found in 
unnatural deaths, suicides, and crime. Certainly if the result of research 
were the finding that less than a fourth of the problems or causes were 
related to alcohol abuse, then such a major effort as tse detention pro­
gram of the North Slope Borough's Department of Public oafety might not be 
all that viable. Yet, clearly, if one-half or more can be attributed to 
alcohol abuse, then a detention program should be given major attention 
and concern. A considerable number of conditions must be examined before 
such a program is initiated. For example:

1. Does a rural police deoartment have time to accomplish
the program? , •

2. Does the rural police department have relatively decent 
facilities for the program?

3. Is alcohol abuse identified by others in the community
as a major problem, or is it so minor as to be the
last of their concerns?

4. Is there overall corunitment of the deoartment to 
make it work?

5. After examining the risks involved, does there still 
remain a commitment to a detention program?

6. How can attendant medical problems or even life- 
threatening alcoholic trauma be provided for if it 
becomes necessary?

There are, of course, many more detailed questions about the func­
tional aspects of such a detention program that also have to be answered.
A careful and considerate approach must be maintained for the sake of the 
department and the community.

The North Slope Borough Department of Public Safety

Created in Ju’y of 1976, the department had been given the reSDon- 
sibility of delivering public safety service throughout the 88,000-square- 
mile, seven-village North Slope. The primary concern is delivery of law 
enforcement, fire protection, and emergency medical services to villaaes, 
including Barrow.

- 5 -



The present personnel level for Barrow and the Village Division is 
nineteen sworn personnel and seven support civilian personnel. The facility 
for detentions was built in late 1975 as a modification to an old fire sta­
tion originally built in 1954. The facilities are certainly not modern 
and are probably representative of most rural areas in Alaska. The extent 
of available facilities for the detention program is four detention cells, 
a bathroom separating one cell from the others, and video monitoring 
equipment.

Present operational levels in Barrow provide for two primary one-man 
vehicles on patrol. Extensive medical kits are found in each of the primary 
patrol vehicles. Each Public Safety Officer is required by department policy 
to obtain Registered Emergency Medical Technician status. The same applies 
.for communications personnel.

The Old Method of Daily Operations

Evaluating operations in terms of actual patrol experience and daily 
levels of service demands showed that service requests consumed the smallest 
amount of time. The majority of time was actually used in "driving around" 
and doing security checks. Several years of review showed that there was no 
deterrent to crime, including burglaries, by this use of patrol. The depart­
ment had settled into a response-and-reaction method of operations. Virtually 
all work was accomplished solely upon reaction to service requests and citizen 
complaints. It was not unusual to find two officers responding to a single 
complaint for an eight-hour work shift. The entire operations of the depart­
ment were reaction oriented.

In dealing with intoxicated persons, most often the officers or. duty 
would stop, pick up the intoxicated or incapacitated person take him or her 
home. Twenty minutes later a family member would call and complain that 
A) they want him out; B) he is fighting; or C) he is beating his wife or 
kids. The patrol would respond, say "stop ';hat", and leave. A recurrent 
cycle of behavior would be established by taking the intoxicated person home 
or to a friend's house. It was not unusual to have the person taken home and 
then found dead from fire or suicide a few hours later.

Another method used in dealing with intoxicated persons was to charge
them with Disorderly Conduct, the most abused statutory law on the books'. It 
required the drunk's taking a lazy swing at an officer or cussing one out to 
justify arrest, booking, and court prosecution. Both methods were exercises 
in futility. A more positive approach was needed.

The Detention Program Initiated

Two weeks of advance work initiated tne program. The first week was 
spent in giving both written and oral directions to all Public Safety Officers. 
Staff meetings were formalized to deal with questions about how the program 
was to be accomplished. Meetings with health personnel and community health 
providers identified anticipated medical problems. The second week was spent 
in public explanation of the policy and program through the radio and tele­
vision. The task force assisted with this phase of the program so that vir­
tually every resident of Barrow would be aware of the program and ho 1 it
would work in advance of its actual initiation on the streets, in the homes,
and in public places.



T h e  B a r r o w  E x p e r i e n c e

The first three months (January, February, March) presented a problem 
with the program that was not anticipated at first. It was found that few 
of the duty officers were excited about or interested in this program.
Little progress was made and only a very slow increase was shown in deten­
tions. With supervisory guidance, departmental meetings, and further convin­
cing, the program b&gan to take off in the proper direction. There was a 
great deal of confusion about the difference between "arrest" and detention.
That confusion led Public Safety Officers to conflicts over the role that 
they were to take and their personal relationships to the treatment of those 
detained for public intoxication. It was found that officers were taking 
intoxicated members of families from their own homes and detaining them, 
under the assumption that they had the authority to do so. Booking forms 
were mislabeled as "arrests" rather than "detention only". Fingerprints and 
mug photos were being taken. A major confusion over the purpose and intent 
of the detention program existed.

A major complaint of experienced police officers was their reluctance 
to deal personally with people solely because they were intoxicated. They 
found it reprehensible and unprofessional to accomplish such mundane tasks as 
dealing with a person who was slobbering drunk. It did not tax their resources, 
but it certainly taxed their personal attitudes about the worth of someone 
very drunk. Another complaint about officers dealing with the program was 
their intransigence in identifying their role as police who dealt with crime 
and not the social ills of a community. They simply could not identify the 
cause-and-effect relationship of alcohol abuse to levels of crime.

However, with training sessions on the causes and processes of alcohol 
abuse, there came about a complete change in attitude and approach to the 
overall problem. The program began to work as detentions began to climb month 
by month. With this type of change, another interesting problem, not antici­
pated by supervisors and administrators arose.

After six months of experience and monthly charting of detentions, it was 
found that no one had anticipated answering the question: Where would it stOD 
or level off? The surprising answer at the end of the year is that it never 
did level off or stop at any particular point. The result was the continuina 
overloading of facilities and extremely crowded conditions at the jail. On 
one occasion seventeen persons were detained in a six-hour period in a facility 
designed for a maximum single occupancy of four. The facility is simoly not
large enough to handle actual need. In any event, it was decided to continue
the program n spite of the overloading, as its effectiveness at reducing 
crime, suic.Jes, and unnatural deaths was becoming self-evident. At this point 
even community support grew for its continuance, with frequent calls from the 
general public asking that persons they had seen intoxicated on the streets 
be picked up and detained.

The highest level of detentions for intoxication was reached durina the 
last month of the "wet" year, at one-hundred fifteen (115) persons detained 
for the month of December. It was also discovered that the most consistent 
average time required for an intoxicated person to sober up completely was
between five and seven hours. Of those hours, the first was generally an
excitement stage, and the remainder were occupied by sleeping. After the



mandatory eight hours from time of detention was reached, those still 
sleeping were allowed to sleep until they awoke and then were immediately 
released. Those awake at eight hours were immediately released.

Recidivism was obviously very high; however, it was soon discovered 
that those who had completed the process rarely, if ever, committed any 
crime or attempts at suicide within 72 hours of being released. In addi­
tion, it was also discovered that most of the crime that continued during
the program was committed by individuals intoxicated but missed by the ef­
forts of the program. Crimes occurring on the streets became nonexistent; 
most were comnitted in the offender's own home.

Actual Costs Evaluated for Continuing Impact

Initially, the only cost associated with start-up of the program was 
installation of a TV-monitor system. This system was installed with two
separate goals in mind. First, direct observation by communications per­
sonnel to assist in identifying medical problems and abnormal activity 
(attempts at suicide, DT's, etc.). The second purpose was to reduce any 
cost impact by eliminating the necessity for hiring guards and providing 
around-the-clock observation (which would greatly increase actual dollars 
expended in the program). This simple, one-time cost alleviated a parti­
cular threat to the well-being of detainees— suicide attempts in the cells.
As a matter of procedure, all property was removed and inventoried in the
same manner as for criminal arrestees. Belts and shoes, as well as parkas
and coats, were also removed. There were fifteen (15) actual suicide a t­
tempts within the cells. Fourteen were immediately prevented by duty 
personnel. One actually succeeded. (See Section IV: Problems, Costs and
Evaluation).

The Results of the Drunk Detention Program in 1977

At the end of the firsfyear, evaluation produced some unusual results.
Some were planned as objectives while others were surprise results. The first 
surprise was the net total of detainees (664) which indicated a huge number of 
persons processed through the program. Certainly the total number was not 
indicative of the actual number of individuals detained in the program.
Returnees were very common and probably comprise about one-half of the total. 
Hence, the actual number of individuals may well be closer to 330 - 5 to 10.
This figure represents well over twelve percent of the total population of
the City of Barrow. —  *

Another result was the discovery that the ceiling, or maximum level of 
detentions per month, was never actually reached during any time of the program. 
Appendix A shows that the single highest month of detentions was the last 
ir.cnth of the year, December. The only interruption in steady monthly increases 
was September and October which reflected a diversion from the effort to the 
management of an unusual incidence of very serious crimes durinq those two 
months. Aside from that single influence, the chart demonstrates a steady 
upward trend-allowing only speculation on what the peak actually could have 
been. Also, there could possibly be an artificial limit in terms of man hours 
applied to the program.

SDme of the major effects of the program were:

1. No deaths occurred by freezing. ... ... v,.*.

2. Two suicides occurred as compared to an annual average of 
five to seven.


