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Mr. Hartle 2 April 8, 1938

8. Original version of the bill (before CS)

Please let me know if you need anything else. My understanding 
is that Representative Navarre intends to schedule this bill for 
floor action on the same day as Representative Davis' bill HB 
459.
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Deputy Commissioner

aShartle
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CS HB 389 (Judiciary)

CONTACT: AMY D. KYLE 
465-2600

April 6, 1988

Title

An act relating to recovery of state costs for oil and hazardous 
substance releases; and providing for an effective date

Effect of the bill

The bill would enable the state to file a lien against assets of 
a responsible party to recover its costs for cleanup of cil and 
hazardous waste sites, In cases where the responsible party 
declares bankruptcy. At present, the Department must first 
secure a judgement through the court and then participate in the 
bankruptcy proceeding.

Department Position

The bill was introduced at the request of the Governor upon the 
recommendation of the Department of Law. The Department supports 
the bill. The bill was amended in the Judiciary Committee to 
provide that the state be allowed to obtain a lien, but not a 
priority lien. The rationale for the change was that a state 
claim should not supercede pre-existing secured claims. Even 
with this change, the bill will still provide the state with an 
enhanced capacity to recover costs.

The state is seeing increasing numbers of cases where entities 
that are responsible for improper waste disposal declare 
bankruptcy. In such cases, the state would have to foot the 
bill for necessary site cleanup costs. This bill would help the 
state recover such costs in a bankruptcy proceeding. Similar 
legislation has been adopted by several other states and 
recommended by the U.S. Supreme Court.

Fiscal Effect

There will be no additional costs associated with this bill. The 
legislation should reduce State expenditures for cleanup ovei the 
long term. The Department has provided a zero fiscal note.



POSITION PAPER 
HB 389

CONTACT: AMY D. KYLE January 29, 1988
465-2600

Title

An act relating to oil and hazardous substance cleanup costs

Effect of the bill

The bill would give the state a priority in recovering its costs 
for cleanup of oil aDd hazardous waste sites in cases where the 
responsible party declares bankruptcy.

Department Position

The bill was introduced at the request of the Governor upon the 
recommendation of the Department of Law. The Department supports 
the b i l l .

The state is seeing increasing numbers of cases where entities 
that are responsible for improper waste disposal declare 
bankruptcy. In such cases, the state would have to foot the 
bill for necessary site cleanup costs. This bill would give the 
state priority in recovering such costs in a bankruptcy 
proceeding.

Similar legislation has been adopted b] 
recommended by (the U.S. Supreme Court./

several other states and

Fiscal Effect

There will be no additional costs associated with this bill. The 
legislation should reduce State expenditures for cleanup over the 
long term. The Department has provided a zero fiscal note.
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HB 310

No recommendation (2); Frank, Brown

A zero fiscal note was published March 24, 1988.

HB 310 was referred to the Rules Committee for placement on 
the calendar.

HB 389,

Tĥ tjudiciary Comraifrteehas considered 

HOUSE BILL NO. 389
"An Act relating to recovery of state coŝ s for 
oil and hazardous substance releases;\ and
providing for an effective date.”

and recommends it be replaced with the following /committee 
substitute: i

CS FOR HOUSE BILL NO. 389 (Judiciary)
(sane title) \

Recommending do pass (4): Ulmer (Vicc-chai'ma/̂ ), Gruenberg,
iNavarre, Cotten

th} recommendation (1): Taylor

was referred to the Tinar

The Health, 
considered:

i.ommitti e.

Education & Social Services Co. mittee has

HOUSE BILL NO. 407
"An Act establishing the school account in -he 
Alaska permanent fund; and providing for an 
effective date."

and recommends it be replaced with the following committee 
substitute:

CS FOR HOUSE BILL NO. 407 (HESS)
"An Act relating to the public school account; 
duties of the Department of Education and school 
boards; increasing the instruction?I unit value; 
providing for an advisory vote; and provid .ng for 
an effective date."

Recommending do pass (3): Ellis and Kaponen (Co-chairmen),
Gruenberg

March 24, 1988 HOUSE JOURNAL 2693

HB 407

No recommendation (3): Hudson, Hanley, Phillips

A fiscal note was published March 24, 1988.

HB 407 was referred to the Finance Committee.

HB 495

The Finance Committee has considered:

HOUSE BILL NO. 495
"An Act relating to r fisheries education 
curriculum; and providing for an effective date."

and recommends it be replaced with the following committee 
substitute:

CS FOR HOUSE BILL HO. 495 (HESS)
(page 2613)

Recommending do pass (6): Adams (Chairman), Larson, Coll,
Swackhammer, Boyer, Davis

No recommendation (4): Pourchot, Rieger, Frank, Brown

A rero fiscal note was published March 24, 1988.

HB 495 was referred to the Rules Committee for placement on 
the calendar.

ee has considered

HB 459

The Judiciary Coir

HOUSE BILL «0. 459
"An Act relating to liability for 'eleases of 
hazardous Jsubstances."

and recommends|it be replaced with the following committee 
substitute:

CS FOR HOUSE BILL NO. 459 (Resources)] 
(page 2677)

Recommending d<A pass (5): Ulmer (Vice-yfchairman), Cotten,
Navarre, Gruenbtrg, Taylor

HB 459 was referi 
the calendar.

ed to the Rules Committee for placement on
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OHIO, PETITIONER v. WILLIAM LEE KOVACS, DBA 
B & W ENTERPRISES, e t  a l .

ON W R IT  OF CERTIOF *RI TO TH E U N ITED  STA TES COURT OF 
A P P E A L . FOR T H E  SEXTH CIRCU IT

[January-9,-1985]

J US'.'ICE O’Connor, concurring^/
I join the Court’s opinion-and'agree with its holding that 

the cleanup order iias-frSerT'reduced to a monetary obligation 
dischargeable asCaJ'claimy under §727 of the Bankruptcy 
Code. I write separately to address the petitioner’s concern 
that the Court’s action will impede States in enforcing their 
environmental laws.

To say that Kovacs’ obligation in these circumstances is a 
claim dischargeable in bankruptcy does not wholly excuse the 
obligation or leave the State without any recourse against 
Kovacs’ assets to enforce the order. Because “Gongress-has 7* 
generally left the determination of property rights in the as- 
sets of a bankrupt’s estate to state law, v. United
States, 440 U. S. 48, 54 (1979), the classification of Ohio’s in­
terest as either a lien on the property itself, a perfee

-j

rity interest, or merely an unsecured claim depends on 0 
That classification—a question not beforens—gener- 

•^.aUy/etermines the priority of the State’s claim to the assets 
of the estate relative to other creditors. Cf. 11 U. S. C. 
§ 545 (trustee may avoid statutory liens only in specified cir­
cumstances). Thus, a State may protect its interest in the 
enforcement cf its enwronmentaQaw^.'by'^ving'clEanop 
judgments the statusjof statutory liens or secured c la im s/ 

The Court’s holding that the'cleanup order jw as-a^aim ” 
within the n caning of § 101(4) also avoids potentially adverse

< r :
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consequences Jbr-a-State’s enforcempnt-of its-order when the 
debtor is a^corporatio^, rather than an individual In a 
Chapter 7 proCeedingimd^r the Bankruptcy Code; a corpo­
rate debtor transfers its -perty to a trustee for distribution 
among the creditors * > hold cognizable claims, and then
generally dissolves m.^ ;r state law. Because the corpora­
tion usually ceases to exist, it has no postbankruptcy earn­
ings that could be utilized by the State to fulfill the cleanup 
o rd e r .^ /) He_State'sI5niy-recourse in such a situation may 
well be-U i “claim” to thejpreoankruptcy assets.

For bothlliese-reasons, the Court's holding today cannot 
be viewed as hostile to state enforcement of environmental 
laws.

V-S...



NOTE: Where it U feuible, t  »ylkbu5 (hetdnote) will be releised, u  i.i 
being done in connection with thu cue. at the time the opinion ia issued.
The sylUhua constitutes no part of the opinion of the Court but haa been pre­
pared by the Reporter of Deeiaiona for the convenience of the reader. See 
Untied Stata  v. Dtlrml Lumber Co., 200 U. S. 321, 337.
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Syllabus

OHIO u KOVACS, D B A  B &  W EN TERPRISES e t  a l .

C ER T IO R AR I TO T H E  U N IT E D  STATES COURT OF A P P EA LS  FOR 
T H E  S IX TH  C IR C U IT

No. 83-1020. A rgued October 10, 1984— Decided January 9, 1985
P e titione r State o f Ohio obtained an in junction  in  sta te cou rt o rd e ring  re ­

spondent and o the r defendants to  Jean  up a hazardous waste disposal 
site. When the in junction was not complied w ith , the S ta te obtained the 
appoin tm ent in  state court o f a-receiver, who was d irec ted to take pos­
session o f the defendants’ p rope rty  and o tJ lerassets-and to imp lement 
the in junction . The rece iver took possessioiTofEHe site  bu t had no t com­
pleted his tasks when respondent filed a personal bankrup tcy pe tition . 
Seeking to  requ ire  pa rt o f respondent’s pos tbankrup tcy income to  be ap­
plied to  the rece iver's unfinished tasks, the S tate filed a motion in  state 
cou rt to  discover respondent’s income and assets. A t  respondent’s re­
quest, the Bankrup tcy Court stayed these proceedings. The S tate then 
filed a complaint in the Bankrup tcy C ourt seeking a declaration th a t re­
spondent's obligation under the sta te in junction  was no t dischargeable in  
bankrup tcy because i t  was not a "deb t" o r “ l ia b il ity  on a cla im ’’ w ith in  
the meaning o f the Bankrup tcy Code. F o r bankrup tcy purposes, a debt 
is a lia b il ity  on a claim. Section 101(4)(B) o f the B ankrup tcy Code in  
pe rtinen t p a rt defines a claim as the “ r ig h t to an equitable rem edy fo r 
breach o f performance i f  such breach gives rise  to  a r ig h t o f payment, 
w he the r o r no t such r ig h t to an .equitable remedy is reduced to ju d g ­
ment, fixed, contingent, matured, unmatured, disputed , undisputed, se­
cured, o r unsecured." The Bankrup tcy Court ru led aqainst the S tate, 
as d id the D is tr ic t Court. The Court o f Appeals a ffirm ed, ho ld ing th a t 
the S tate essentia lly sought from  respondent on ly a m onetary payment 
and th a t such a requ ired payment was a lia b ility  on a cla im  th a t was dis­
chargeable under the Bankrup tcy Code.

H eld:
1. The fact th a t the A rm y  Corps o f Engineers, using funds recovered 

from  those concerns tha t generated the wastes in  question, has removed
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the wastes from  the site does not rende r the  case moot. The S tate s t i l l 
has a stake in  the outcome o f the case based on its  c la im  th a t the  removal 
o f the wastes did not sa tL fy  all o f respondent's ob liga tion to clean up the 
site  since the ground remains permeated w ith  tox ic m a te ria ls  th a t must 
be removed to avoid fu rth e r po llu tion . P. 3.

2. Respondent's obligation under the  in junc tion  is a “ debt”  o r “ lia b i’ i ty  
on a cla im ”  sub ject to discharge under the Bankrup tcy  Code. C on tra ry  
to the S ta te ’s contention, there is no ind ica tion  in  the language o f 
§ 101(4)(B) th a t the r ig h t to  performance cannot be a cla im  unless i t  
arises from  a contractua l arrangement. Moreover, i t  is apparent th a t 
Congress desired a broad defin ition o f a “ cla im ”  and knew  h o v  to  lim it 
the application o f a provis ion to con tracts when i t  desired to  do so. 
W here i t  is clear th a t w ha t the rece ive r wanted from  respondent a f te r  
bankrup tcy was the money to  de fray cleanup costs, the C ou rt o f Appeals 
d id  no t e r r  in  concluding th a t the cleanup o rd e r had been converted in to  
an ob ligation to  pay money, an ob liga tion th a t was dischargeable in  bank­
rup tcy . Pp. 3 -9 .

717 F . 2d 984, affirmed.

W h it e , J . ,  delivered the opinion for a  unanim ous C ourt. O’Co n n o r , J . ,  
filed a  concurring  opinion.



N O T IC E : This opinion is subject to formal revision before publication in the 
pre lim inary p rin t o f the United Staten Reports. Readers are requested to 
notify the R eporter o f Decisions. Supre me co u rt o f the United States. Wash­
ington, D . C . 20543. o f  any typographical o r  o ther form al e rro rs , in o rder 
that corrections may be made before th» prelim inary p rin t goes to press.
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No. 83-1020

OHIO v. WILLIAM LEE KOVACS, DBA B & W 
ENTERPRISES, ET a l .

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT

[January 9, 1985]

Justice W hite delivered the opinion of the Court.

Petitioner State of Ohio obtained an injunction ordering 
respondent William Kovacs to clean up a hazardous waste 
site. A receiver was subsequently appointed. Still later, 
Kovacs filed a petition for bankruptcy. The question before 
us is whether, in the circumstances present here, Kovacs’ ob­
ligation under the injunction is a "debt” or "liability on a 
claim” subject to discharge under the Bankruptcy Code.

I

Kovacs was the chief executive officer and stockholder of 
Chem-Dyne Corp., which with other business entities oper­
ated an industrial and hazardous waste disposal site m Hamil­
ton, Ohio. In 1976, the State sued Kovacs and the business 
entities in state court for polluting public waters, maintaining 
a nuisance, and causing fish kills, all in violation of state en­
vironmental laws. In 1979, both in his individual capacity 
and on behalf of Chem-Dyne, Kovacs signed a stipulation and 
judgment entry settling the lawsuit. Among other things, 
the stipulation enjoined the defendants from causing further 
pollution of the air or public waters, forbade bringing addi­
tional industrial wastes onto the site, required the defendants 
to remove specified wastes from the property, anu ordered 
the payment of §75,000 to compensate the State for injur.” to 
wildlife.
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Kovacs and the other defendants failed to comply with 
their obligations under the injunction. The State then ob­
tained the appointment in state court of a receiver, who was 
directed to take possession of all propertr and other assets of 
Kovacs and the corporate defendants and to implement the 
judgment entry by cleaning up the Chem-Dyne site. The re­
ceiver took possession of the site but had not completed his 
tasks when Kovacs filed a personal bankruptcy petition.1

Seeking to develop a basis for requiring part of Kovacs' 
postbankruptcy income to be applied to the unfinished task of 
the receivership, the State then filed a motion in state court 
to discover Kovacs' current income and assets. Kovacs re­
quested that the Bankruptcy Court stay those proceedings, 
which it did.2 The State also filed a complaint in the Bank­
ruptcy Court seeking a declaration that Kovacs’ obligation 
under the stipulation and judgment order to clean up the 
Chem-Dyne site was not dischargeable in bankruptcy be­
cause it was not a “debt,” a liability on a "claim,” within the 
meaning of the Bankruptcy Code. In addition, the complaint 
sought an injunction against the bankruptcy trustee to re-

2  O H I O  v. K O V A C S

1 Kovacs originally filed a reorganization petition under Chapter 11 of 
the Bankruptcy Code, 11 U. S. C. § 1101 et seq., but converted the petition 
to a liquidation bankruptcy under Chapter 7. See 1 1  U. S. C. § 1112.

‘The Bankruptcy Court held that the requested hearing was an effort 
to collect money from Kovacs in violation of the automatic stay provision. 
See 1 1  U. S. C. 5 362. I t  entered a specific stay as welL The District 
Court affirmed, ruling that Ohio was trying to enforce a judgment obtained 
before filing of the bankruptcy petition. The Court of Appeals for the 
Sixth Circuit also found the hearing barred. In  re Kovacs, 681 F. 2d 454 
(1982). In that court's view, while 5 362(b) allowed governmental units to 
continue to enforce police powers through mandatory injunctions, it denied 
them the power to collect money in their enforcement efforts. Because of 
the later filing by Ohio of a complaint to declare that Kovacs1 obligations 
were not claims under bankruptcy, we granted certiorari, vacated the 
judgment of the Court of Appeals, and remanded to that court to consider 
whether the dispute over the stay was moot. 459 U. S. 1167 (1983). As 
far as we are advised, the Court of Appeals has taken no action on the 
remand.
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strain him from pursuing any action to recover assets of 
Kovacs in the hands of the receiver. The Bankruptcy Court 
ruled against Ohio, In  re Kovacs, 29 B. R. 816 (SD Ohio 
1982), as did the District Court. The Court of Appeals for 
the sixth circuit affirmed, holding that Ohio essentially 
sought from Kovacs only a monetary payment and that such a 
required payment was a liability on a claim that was dis­
chargeable under the bankruptcy statute. In  re Kovacs, 717 
F. 2d 984 (1983). We granted certiorari to determine the 
dischargeability of Kovacs’ obligation under the affirmative 
injunction entered against him. 465 U. S. (1983).

II
Kovacs alleges that the Army Corps of Engineers, using 

funds recovered from those concerns that generated the 
wastes, has removed all industrial wastes from the site and 
that if he has an obligation to pay those expenses the obliga­
tion is owed to the United States, not the S< its. Kovacs 
urges that the case is therefore moot. The State argues that 
the case is not moot because the removal of the barrels and 
wastes from the surface did not satisfy all of Kovacs’ obliga­
tions to clean up the site; it is said that the ground itself re­
mains permeated with toxic materials that must be removed 
if further pollution of the public waters is to be avoided. We 
perceive nothing feigned or frivolous about the State’s sub­
mission. Sibron v. New York, 392 U. S. 40, 57 (1968). The 
State surely has a stake in the outcome of this case, United 
States Parole Comm’n  v. Geraghty, 445 U. S. 388, 397 
(1980), which in our view is not moot. We proceed to the 
merits.

III
Except for the nine kinds of debts saved from discharge by 

11 U. S. C. § 523(a), a discharge in bankruptcy discharges 
the debtor from all debts that arose before bankruptcy.
§ 727(b). It is not claimed here that Kovacs' obligation under 
the injunction fell within any of the categories of debts ex-
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cepted from discharge by § 523. Rather, the State submits 
that the obligation to clean up the Chem-Dyne site is not a 
debt at all within the meaning of the bankruptcy law.

For bankruptcy purposes, a debt is a liability on a claim. 
§ 101(11). A claim is defined by § 101(4) as follows:

“(4) ‘claim’ means—
"(A) right to payment, whether or not such right is 
reduced to judgment, liquidated, unliquidated, fixed, 
contingent, matured, unmatured, disputed, undisputed, 
legal, equitable, secured, or unsecured; or
“(B) right to an equitable remedy for breach of perform­
ance if such breach gives rise to a right to payment, 
whether or not such right to an equitable remedy is re­
duced to judgment, fixed, contingent, matured, unma­
tured, disputed, undisputed, secured, or unsecured.”

The provision at issue here is § 101(4)(B). For the purposes 
of that section, there is little doubt that the State had the 
right to an equitable remedy under state law and that the 
right has been reduced to judgment in the form of an in­
junction ordering the cleanup. The State argues, however, 
that the injunction it has secured hi not a claim against 
Kovacs for bankruptcy purposes because (1) Kovacs’ default 
was a breach of the statute, not a breach of an ordinary com­
mercial contract which concededly would give rise to a claim; 
and (2) Kovacs’ breach of his. obligation under the injunction 
did not give rise to a right to payment within the meaning of 
§101(4)(B). We are not persuaded by either submission.

There is no indication in the language of the statute that 
the right to performance cannot be a claim unless it arises 
from a contractual arrangement. The State resorted to the 
courts to enforce its environmental laws against Kovacs and 
secured a negative order to cease polluting, an affirmative 
order to clean up the site, and an order to pay a sum of money 
to recompense the State for damage done to the fish popula­
tion. Each order was one to remedy an alleged breach of
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Ohio law; and if Kovacs’ obligation to pay $75,000 to the State 
is a debt dischargeable in bankruptcy, which the State freely 
concedes, it makes little sense to to assert that because the 
cleanup order was entered to remedy a statutory violation, it 
cannot likewise constitute a claim for bankruptcy purposes. 
Furthermore, it is apparent that Congress desired a broad 
definition of a “claim”1 and knew how to limit the application 
of a provision to contracts when it desired to do so.4 Other 
provisions cited by Ohio refute, rather that support, its 
strained interpretation.5

The courts below also found little substance in the submis­
sion that the cleanup obligation did not give rise to a right to 
payment that renters the order dischargeable under §727. 
The definition of “claim” in H. R. 8200 as originally drafted 
would have deemed a right to an equitable remedy for breach 
of performance a claim even if it did not give rise to a right to 
payment.* The initial Senate definition of claim was nar­
rower,7 and a compromise version, §101(4), was finally 
adopted. In that version, the key phrases “equitable rem­
edy,” “breach of performance,” and “right to payment” are 
not defined. See 11 U. S. C. § 101. Nor are the differences 
between the successive versions explained. The legislative

*H. R. Rep. No.95-595, p. 309 (1977); S. Rep. No. 95-989, p. 21 (1978). 
See 2 R. Levin Sc K. Klee, Collier on Bankruptcy 11101-.04, 101-16.4 (15th 
ed. 1984).

'See 1J U. S. C. §365 (assumption or rejection of executory contracts 
and leases).

‘Congress created exemptions from discharge for claims involving pen­
alties and forfeituies owed to a governmental unit, 1 1  U. S. C. § 523(a)(7), 
and for claims involving embezzlement and larceny. § 523(a)(4). If a 
bankruptcy debtor his committed larceny or embezzlement, giving rise to 
a remedy of either damages or equitable restitution under state law, the 
resulting liability for breach of an obligation created by law is clearly a 
claim which is nondischargeable in bankruptcy.

'H . R. 8200, 95th Cong., 1st Sess., 309-310 (House Committee print 
1977), as reported September 8 , 1977.

’See S. 2266, 95tn Ceng., 1st Seas., 299 (1977), as introduced October 
31, 1977.
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history offers only a statement by the sponsors of the Bank­
ruptcy Reform Act with respect to the scope of the provision:

“Section 101(4)(B) . . .  is intended to cause the liquida­
tion or estimation of contingent rights of payment for 
which there may be an alternative equitable remedy 
with the result that the equitable remedy will be suscep­
tible to being discharged in bankruptcy. For example, 
in some States, a judgment for specific performance may 
be satisfied by an alternative right', to payment in the 
event performance is refused; in that event, the creditor 
entitled to specific performance would have a “claim” for 
purposes of a proceeding under title l l . ”8

We think the rulings of the courts below were wholly consist­
ent with the statute and its legislative history, sparse as it is. 
The Bankruptcy Court ruled as follows, In  re Kovacs, 29 
B. R., at 816:

“There is no suggestion by plaintiff that defendant can 
render performance under the affirmative obligation 
other than by the payment of money. We therefore 
conclude that plaintiff has a claim against defendant 
within the meaning of 11 U. S. C. § 101(4), and that de­
fendant owes plaintiff a debt within the meaning of 11 
U. S. C. §101(11). Furthermore, we have concluded 
that that debt is dischargeable.” *

*124 Cong. Rec. 32393 (1978) (remarks of Rep. Edwards); see also id., 
at 33992 (remarks of Sen. DeCondni).

’More fully stated, the Bankruptcy Court's observations were:
“What is at stake in the p-'esent motion is whether defendant'$ bank­

ruptcy-wili discharge the afflriative obligation imposed upon him by the 
Judgment Entry, that he remove and dispose of all industrial and/or other 
wastes at the subject premises. If plaintiff is successful here, it would be 
able to levy on defendant's wages, l ie  action prevented by our Prior De­
cision, after defendant's bankruptcy case is closed and/or the stay of 1 1  
U. S. C. 5 362 as interpreted by our Prior Decision is no longer in force. 
The parties have crystallized the issue here in simple fashion, plaintiff 
stoutly insisting that the just identified affirmative obligation is not a mon­
etary obligation, while defendant says that it is. The problem arises, of
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The Distric-. Court affirmed, primarily because it was bound 
by and saw nc error in the Court of Appeals’ prior opinion 
holding that the State was seeking no more than a money 
judgment as an alternative to requiring Kovacs personally to 
perform the obligations imposed by the injunction. To hold 
otherwise, the District Court explained, “would subvert Con­
gress’ clear intention to give deutors a fresh start.” App. 
JA-16. The Court of Appeals also affirmed, rejecting the 
State’s insistence that it had no right to, and was not at­
tempting to enforce, an alternative right to payment:

“Ohio doe3 not suggest that Kovacs is capable of person­
ally cleaning up the environmental damage he may have 
caused. Ohio claims there is no alternative right to pay­
ment, but when Kovacs failed to perform, state law gave 
a state receiver total control over all Kovacs’ assets. 
Ohio later used state law to try and discover Kovacs’ 
post-pe^tion income and employment status in an appar­
ent attempt to levy m  his future earnings. In reality, 
the only type of performance in which Ohio is now inter­
ested is a money payment to effectuate the Chem-Dyne 
cleanup.”

O H I O  v. K O V A C S  7

course, because it is not stated as a monetary obligation. Essentially for 
this reason plaintiff argues that it is not a monetary obligation. Yet plain­
tiff in discussing the background for the Judgment Entry says that it ex­
pected that defendant would generate sufficient funds in his ongoing busi­
ness to pay for the clean-up. Moreover, we take judicial n tice that 
plaintiff sought discovery with respect to defendant'3 eaming3, the matter 
dealt with in our Prior Decision, for the purpose of levying upon his wages, 
a technique which has no application other than in the enforcement of a 
money judgment. There is no suggestion by plaintiff that defendant can 
render performance under the affirmative obligation other than by the pay­
ment of money. We therefore conclude that plaintiff has a claim against 
defendant within the meaning of 1 1  U. S. C. § 101(4), and that defendant 
owes plaintiff a debt within the meaning of 1 1  U. S. C. § 101(11). Fur­
thermore, we have concluded that that debt is dischargeable." 29 B. R.,
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OHIO tt KOVACS

“The impact of its attempt to realize upon Kovacs' in­
come or property cannot be concealed by legerdemain or 
linguistic gymnastics. Kovacs cannot personally clean 
up the waste he wrongfully released into Ohio waters. 
He cannot penbrra the affirmative obligations properly 
imposed upon him by the State court except by paying 
money or transferring over his own financial resources. 
The State of Ohio has acknowledged this by its steadfast 

-pursuit-jjfjpayment as an alternative to personal per- 
formance.~~7Tr -F. -2dr-at-987-98&--------------- ------------

As we understand it, the Court of Appeals held that, in the 
drcumstanceSjJhe-cleanirplluty'had'be^n reduced to a mone- 
taiw-obhgationF^— :—T  — ^

We do not disturb this judgment. _  The injunction s’irely 
^  obliged-Kovacs-to clean-up the^ite. ^ But when he failed to do 

so, rather than prosecute Kovacs under the environmental 
laws or bring civil or criminal contempt proceedings, the 
State secured the appointment of a receiver, who wa3 or­
dered to take possession of all of Kovacs' nonexempt assets as 
well as the assets of the corporate defendants and to comply 
with the injunction entered against Kovacs. As wise as this 
course may have been, it dispossessed Kovacs, removed his 
authority over the site, and divested him of assets that might 
have been used by him to clean up the property. Further­
more, when the bankruptcy trustee sought to recover 
Kovacs' assets from the receiver, the latter sought an injunc­
tion against such action. Although Kovacs had been ordered 
to “cooperate” with the receiver, he was disabled by the 
receivership from personally taking charge of and carrying 
out the removal of wastes from the property. What the re­
ceiver wanted from Kovacs after bankruptcy was the money 
to defray cleanup costs. At oral argument in this Court, the 
State's counsel conceded that after the receiver was ap­
pointed, the only performance sought from Kovacs was the 
payment of money. Tr. of Oral Arg. 19-20. Had Kovacs 
furnished the necessary funds, either before or after bank-



83-1020—OPINION

OHIO v. KOVACS 9

ruptcy, there seems little doubt that the receiver and the 
State would have been satisfied. On the facts before it, and 
with the receiver in control of the site,10 we cannot fault the 
Court of Appeals for concluding that the cleanup order had 
been converted into an obligation to pay money, an obligation 
that was dischargeable in bankruptcy.11

It is well to emphasiz^what we have not decidec 
we do not suggest that KovacsMischargerwiH-shidI 
prosecution for having~Yiolatad the environmental laws of 
Ohio or foxCCTiminaTcbntemptjfor not performingJus-ohliga- 
tions under theinj unction-prior to bankruptcy.^SecondTjiad 

-—V C a fine or monetary penalty for violation of state la^been im-
‘ J  posed on Kovacs prior to bankruptcy, § 523(a)(7) forecloses 

n )  any suggestion that his obligation to pay_tb,e_fine or penalty
0 </' 7_would be discharged in bankruptcy Third,/ve do not ad

7 dres? what the legal consequences would nave been had
Kovacs taken bankruptcy before a receiver liad been ap­
pointed and a trustee had been designated with the usual

“ We were advised at oral argument that the receiver at that time was 
still in possession of the site, although he was contemplating terminating 

:l/V‘ the receivership. Tr. of Oral Arg. 4, 56-57. We were also advised that it
was difficult to tell exactly who owned the property at 500 Ford Boulevard 
and that although the trustee did not formally abandon the property, he did 
not seek to take possession of it. Id., at 55, 58.

“The State relies on Penn Terra, Ltd. v. Department o f Environmental 
Resources, 733 F. 2d 267 (CA3 1984). There, the Court of Appeals for the 
Third Circuit held that the automatic stay provision of 11U. S. C. § 362 did 
not apply to the State's seeking an injunction against a bankrupt to require 
compliance with the environmental laws. Tliis was held to be an effort to 
enforce the police power statutes of the State, not a suit to enforce a money 
judgment. But in that case, there hac’. been no appointment of a receiver 
who had the duty to comply with the state law and who was seeking money 
fnm  the bankrupt. The automatic stay provision does not apply to suits 
to enforce the regulatory statutes of the State, but the enforcement of such 
a judgment by seeking money from the bankrupt—what the Court of Ap­
peals for the Sixth Circuit concluded was involved in this case—is another 
Matter.



8 3 - 1 0 2 0 — O P I N I O N

10 OHIO v. KOVACS

duties of a bankruptcy trustee.]* Fourth, we do not hold 
that the injunction against bringing-furtner toxic wastes on 
the premises or against any conduct that will contribute to 
the pollution of the site or the State’s waters is dischargeable 
in bankruptcy; we here address, as did the Court of Appeals, 
only the affirmative dutytojdeajrup the site and the duty to 
pay money to that end.C^Finally^w e do not question that 
anyone in possession of the site—whether it is Kovacs or 
another in the event the receivership is liquidated and the 
trustee abandons the property, or a vendee from the receiver 
or the bankruptcy trustee—must comply^witfrlh^environ- 
mental laws of the State of Ohio. ^Plainly "that person or

“ The commencement of a case under the Bankruptcy Act creates an es­
tate .vhich, with limited exceptions, consists of all of the debtor's property 
wherever located. 1 1  U. S. C. 5 541. The trustee, who is to be appointed 
promptly in Chapter 7 cases, is charged with the duty of collecting a*iC re­
ducing the property of the estate and is to be accountable for all of such 
property. 11 U. S. C. 5 704. A custodian of the debtor's property ar*. 
pointed before commencement of the case is required to deliver the debt­
or's property in his custody to th’.; trustee, unless the bankruptcy court 
concludes that the interest of creditors would be better served by permit­
ting the custodian to continue in possession and control of the property.
11 U. S. C. § 543. After notice and hearing, the trustee may abandon any 
property of the estate that is burdensome to the estate or that is of in­
consequential value to the estate. 11 U. S. C. 5 554. Such abandonment 
is to the person having the possessory interest in the property. S. Rep. 
No. 95-989, p. 92 (1978). Property that is scheduled but not administered 
is deemed abandoned. 1 1  U. S. C. 5 554(c). Had no receiver been ap­
pointed prior to Kovacs' bankruptcy, the trustee would have been charged 
with the duty of collecting Kovacs' nonexempt property and administering 
it. If the site at issue were Kovacs* property, the trustee would shortly 
determine whether it was of value to the estate. If the property was 
worth more than the costs of bringing it into compliance with state law, the 
trustee would undoubtedly sell it far its net value, and the buyer would 
clean up the property, in which event whatever obligation Kovacs might 
have had to clean up the property would have been satisfied. If the prop­
erty were worth less than the cost of cleanup, the trustee would likely 
abandon it to its prior owner, who would have to comply with the state 
environmental law to the extent of his or its ability.
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firm may not maintain a nuisance, pollute the waters of the 
State, or refuse to remove the source of such conditions. As 
the case comes to us, however, Kovacs has been dispossessed 
and the State seeks to enforce his cleanup obligation by a 
money judgment.

The judgment of the Court of Appeals is
A ffirm ed .



ALABAMA

C o n t r i b u t o r y  n o  c h a n g e s  

ALASKA

1 9 8 6  -  a n y  d e f e n d a n t  l e s s  t h a n  5 0  % a t  f a u l t  c a n n o t  b e  h e l d  j o i n t l y  
l i a b l e  f o r  m o r e  t h a n  t w o  t i m e s  t h e  p e r c e n t a g e  o f  f a u l t .

» /  ARIZONA

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 . i n t e n t i o n a l  t o r t s
2. h a z a r d o u s  w a s t e  ,

ARKANSAS 

No c h a n g e s  

CALIFORNIA 4ft

1 9 8 6  -  A b o l i s h e d  f o r  n o n - e c o n o m i c  d a m a g e s  ( P r o p .  5 1 ) .

COLORADO

1 9 8 6  -  T o t a l  a b o l i t i o n
1 9 8 7  -  E x c e p t  i n  c a s e s  i n  w h i c h  t h e  d e f e n d a n t s :

1 . a c t e d  i n  c o n c e r t
2 . c o n s p i r e d  t o  c o m m i t  a  w r o n g f u l  a c t .

CONNECTICUT

1 9 8 6  -  T o t a l  a b o l i t i o n  e x c e p t  w h e r e  t h e  d e f e n d a n t s  s h a r e  o f
j u d g m e n t  i s  u n c o l l e c t a b l e .
1 9 8 7  -  E x c e p t  f o r  e c o n o m i c  d a m a g e s .

DELAWARE

No c h a n g e s



19 7 8  -  A b o l i s h e d  c a s e  l a w .  Br o w n  v .  K e i l l . 5 8 0  P . 2d  8 6 7  ( K a n .  1 9 7 8 )

KENTUCKY

No c h a n g e s

LOUISIANA

1 9 8 7  -  A b o l i s h e d  t o  t h e  e x t e n t  t h a t  a  l e s s  t h a n  2 0  p e r c e n t  d e f e n d a n t  
w o u l d  n o t  b e  r e s p o n s i b l e  f o r  m o r e  t h a n  5 0  p e r c e n t  o f  t h e  d a m a g e s  
a w a r d e d .

MAINE

No c h a n g e s  

MARYLAND

C o n t r i b u t o r y  -  No c h a n g e s  

MASSACHUSETTS 

No c h a n g e s  

MICHIGAN

1 9 8 6  -  T h e  d o c t r i n e  i s  f u l l y  a p p l i c a b l e  i f  t h e  p l a i n t i f f  i s  f a u l t  
f r e e .  I f  a  p l a i n t i f f  i s  a t t r i b u t e d  w i t h  a n y  d e g r e e  o f  f a u l t  t h e  
d o c t r i n e  a p p l i e s  a s  f o l l o w s :

1 . a  d e f e n d a n t  i s  s e v e r a l l y  l i a b l e  f o r  t h e  d e g r e e  o f  f a u l t  
t h e  c o u r t  o r  j u r y  a s s e s s e d ;  a n d

2 . t h e r e  i s  j o i n t  l i a b i l i t y  f o r  t h e  d e g r e e  o f  f a u l t  t h e  
u n p a i d  p o r t i o n  a t  t h e  s a m e  p e r c e n t a g e  o f  f a u l t  a s s e s s e d ,

MINNESOTA

No c h a n g e s  

M I S S I S S I P P I  

No c h a n g e s  

MISSOURI

1 9 8 7  -  I f  t h e  d e f e n d a n t  i s  l e s s  a t  f a u l t  t h a n  t h e  p l a i n t i f f ,  t h e  
d e f e n d a n t  i s  l i m i t e d  t o  t wo  t i m e s  t h e  l e u e l  o f  f a u l t  a s s e s s e d .

MONTANA

19 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1.  d e f e n d a n t s  m o r e  t h a n  50  % a t  f a u l t

o
J?



C o n t r i b u t o r y  n o  c h a n g e s  

NORTH DAKOTA

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 . i n t e n t i o n a l  t o r t s
2 . c a s e s  i n  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t

OHIO

1 9 8 0  -  T o t a l  a b o l i t i o n  ( O h i o  Reu C o d e )

OKLAHOMA

19 7 8  a n d  1 9 8 1  -  C a s e  l a w  w h i c h  l i m i t s  t h e  r u l e  t o  c a s e s  w h e r e
d a m a g e s  c a n n o t  b e  a p p o r t i o n e d  o r  w h e n  p l a i n t i f f  i s  n o t  a t  f a u l t .

OREGON

1 9 8 7  -  L i m i t s  t h e  d o c t r i n e  t o  d e f e n d a n t s  who  a r e  15 p e r c e n t  o r  m o r e  
r e s p o n s i b l e .  T h e  d o c t r i n e  a p p l i e s  i n  f u l l  i n  p o l l u t i o n ,  h a z a r d o u s  
w a s t e  a n d  r a d i o a c t i v e  w a s t e  c a s e s .

PENNSYLVANIA

No c h a n g e s  

RHODE ISLAND 

No c h a n g e s  

SOUTH CAROLINA 

C o n t r i b u t o r y  n o  c h a n g e s  

SOUTH DAKOTA

1 9 8 7  -  L i m i t e d  j o i n t  f o r  t h o s e  who  a r e  5 0  % o r  l e s s  r e s p o n s i b l e  f o r  
a  w r o n g f u l  a c t i o n .  D e f e n d a n t s  p a y  n o  m o r e  t h a n  t w i c e  t h e i r  
p e r c e n t a g e  o f  f a u l t .

TENNESSEE

C o n t r i b u t o r y  -  No c h a n g e s
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1 9 8 7  -  I n  o r d e r  t o  b e  h e l d  j o i n t l y  l i a b l e ,  a  d e f e n d a n t ' s  p e r c e n t a g e  
o f  r e s p o n s i b l y  m u s t  r e a c h  c e r t a i n  t h r e s h o l d s :

1 .  I n  n e g l i g e n c e  a n d  m a l p r a c t i c e  c a s e s :
a .  " T e x a s  R u l e "  -  d e f e n d a n t ' s  p e r c e n t a g e  o f  r e s p o n s i b i l i t y  

m u s t  b e  g r e a t e r  t h a n  t h e  p l a i n t i f f ' s ;  a n d
b .  21 % t h r e s h o l d  -  d e f e n d a n t ' s  p e r c e n t a g e  o f

r e s p o n s i b i l i t y  m u s t  b e  g r e a t e r  t h a n  2 0  %.
2 .  I n  p r o d u c t s  l i a b i l i t y  c a s e s  a  d e f e n d a n t s  m u s t  r e a c h  t h e  

21 % t h r e s h o l d .
3 .  W h e r e  t h e  p l a i n t i f f  i s  f a u l t  f r e e  t h e  d e f e n d a n t  m u s t  

r e a c h  a  11 % t h r e s h o l d .
4 .  T h e r e  i s  no  t h r e s h o l d  f o r  d e f e n d a n t s  i n  p o l l u t i o n  i n j u r y  

c a s  s a n d  t o x i c  t o r t s .

UTAH

1986  -  T o t a l  a b o l i t i o n .

VERMONT

1981  -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a v o r  o f  s e v e r a l  l i a b i l i t y .  V t .  
S t a t .  A n n .  T i t .  1 2 ,  S e c .  1 0 3 6 .

VI RGI NI A

C o n t r i b u t o r y  n o  c h a n g e s  

n/  WASHINGTON

1986  -  A b o l i s h e d  e x c e p t  f o r :

1 . f a u l t  f r e e  p l a i n t i f f
2. d e f e n d a n t s  a c t e d  i n  c o n c e r t
3 .  h a z a r d o u s  w a s t e  
4-. b u s i n e s s  t o r t s
5 .  m a n u f a c t u r i n g  o f  g e n e r i c  p r o d u c t s  

WEST V I R G I N I A

1 9 8 0  -  A b o l i t i o n  e x c e p t  i n  c a s e s  w e r e  d e f e n d a n t s  a r e  m o r e  t h a n  25  % 
a t  f a u l t .

WISCONSIN

No c h a n g e s

WYOMING

1 9 8 6  -  T o t a l  a b o l i t i o n



r

No c h a n g e s  

\ /  NEVADA

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 . p r o d u c t  l i a b i l i t y  c a s e s
2 . t o x i c  w a s t e s
3 .  i n t e n t i o n a l  t o r t s
4. c a s e s  i n  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t  

NEW HAMPSHIRE

1981  -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a v o r  o f  s e v e r a l  l i a b i l i t y .  N . H .  
Reu S t a t .  An n .  S e c .  5 0 7 . 7 - a .

NEW JERSEY

No c h a n g e s .

NEW MEXICO

19 8 1  -  A b o l i s h e d  by  c a s e  l a w .  A b o l i t i o n  w i t h  e x c e p t i o n s .

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 . i n t e n t i o n a l  t o r t s
2. s i t u a t i o n s  n o t  f o u n d  i n  t h e  m a i n  t e x t  o f  t h e  l e g i s l a t i o n  

a n d  " h a u i n g  s o u n d  b a s i s  i n  p u b l i c  p o l i c y "
3 .  a m o n g  d e f e n d a n t s  who  h a v e  a  r e l a t i o n s h i p  i m p o s i n g  

v i c a r i o u s  l i a b i l i t y
4. d e f e n d a n t s  h e l d  s t r i c t l y  l i a b l e  f o r  t h e  m a n u f a c t u r e  a n d  

s a l e  o f  a  d e f e c t i v e  p r o d u c t

/  NEW YORK

1 98 6  -  A b o l i s h e d  i n  n o n - e c o n o m i c  d a m a g e s  c a s e s  e x c e p t  f o r :

1.  a  d e f e n d a n t  who  i s  m o r e  t h a n  50  % a t  f a u l t
2. a d m i n i s t r a t i v e  h e a r i n g s
3 .  i n  w o r k e r s '  c o m p e n s a t i o n  c a s e s  w h i c h  i m p l e a d  t h i r d  p a r t i e s
4. i n t e n t i o n a l  t o r t s
5 .  t o x i c  t o r t s
6. p r o d u c t  l i a b i l i t y  c a s e s  w h e r e  t h e  r e s p o n s i b i l i t y  c a n n o t  

b e  j o i n e d  t o  t h e  a c t i o n
7 .  c o n s t r u c t i o n  c a s e s
8 . c o n t r a c t  c a s e s
9 .  m o t o r  v e h i c l e  c a s e s

N E B R A S K A



shed except for:

1 .  c a s e s  l e s s  t h a n  $ 2 5 , 0 0 0  w o r t h  o f  t o t a l  d a m a g e s
2 . i n t e n t i o n a l  t o r t s
3 .  f a u l t  f r e e  p l a i n t i f f s
4-. l a n d  s a l e  p r a c t i c e s
5 .  p o l l u t i o n  c o n t r o l  c a s e s
6 . s e c u r i t y  t r a n s a c t i o n s
7 .  a n t i - t r u s t
8. RICO A c t  c a s e s

GEORGIA

1 9 8 7  -  A b o l i s h e d ,  h o w e v e r ,  a  j u r y  may s p e c i f y  p a r t i c u l a r  d a m a g e s  a n d  
a w a r d  a  j u r y  u e r d i c t  s e v e r a l l y .

/ HA W A I I

1 9 8 6  -  A b o l i s h e d  i n  n o n - e c o n o m i c  d a m a g e s  c a s e s  e x c e p t  f o r :

1. a  d e f e n d a n t  i s  m o r e  t h a n  25 % a t  f a u l t
2 . i n t e n t i o n a l  t o r t s
3 .  e n v i r o n m e n t a l  p o l l u t i o n
4.  t o x i c  c a s e s
5. a i r c r a f t  a c c i d e n t s
6. s t r i c t  l i a b i l i t y  c a s e s
7 .  p r o d u c t  l i a b i l i t y  c a s e s
8 . m o t o r  v e h i c l e  a c c i d e n t s

'  IDAHO

1 9 8 7  -  Abolished except for:

1 . i n t e n t i o n a l  t o r t s
2 . h a z a r d o u s  w a s t e s

/ I L L I N O I S  

1986  -  A b o l i s h e d  e x c e p t  f o r :

1 . d e f e n d a n t s  m o r e  t h a n  25 % a t  f a u l t
2 . m e d i c a l  e x p e n s e s
3 .  m e d i c a l  m a l p r a c t i c e  c a s e s
4 .  e n v i r o n m e n t a l  c a s e s

I N D I A N A

1 9 8 4  -  T o t a l  a b o l i t i o n  

IOWA

1984  -  L i m i t e d  t h e  d o c t r i n e  s o  i t  w o u l d  n o t  a p p l y  t o  d e f e n d a n t s  
f o u n d  t o  b e a r  l e s s  t h a n  50  p e r c e n t  o f  t o t a l  f a u l t  a s s i g n e d  t o  a l l  
p a r t i e s ,  l e a v i n g  t h e m  l i a b l e  f o r  t h e i r  s e v e r a l  a m o u n t .  I o w a  1 9 8 4  
A c t ,  S e c s .  6 6 8 . 1 - 6 6 8 . 3 ,  6 1 9 . 1 7 .
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Fo r an Act entitled: '

ous substances

4 ,  < f - 1 * 4
*  *

An Act relating to liability for releases of hazard-

•io bsTTL'o- t .  . sdi

b*>
BE IT ENACTED BY T H E  L E G I S LAT UR E OF THE  STATE OF ALASKA:

* Section 1. AS 46.03.822 is repealed and reenacted to read

Sec. 46 . 03 . 822_^___&1BX£I^LIABILITY FOR THE RELEASE OF HA ZA RD OUS  

.Not w i th st an di ng any other provisionof~~l5\>>^ and to

’
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the extent nofc^preempted by> federal law, the following pers on s are ..

(^strictly ljgjdie for damages to persons or property, public or private,

including the costs of r e s p o n s e . c o n t a i n m e n t , r e m o v a l , or  remedial >

action incurred bjT'the s t a t V ^ o^ ^  m u n i ci pal it y;^ res ul ti ng  from a 

release of a (hazardous s u b s t a n c ^ - o f , w i t h  respect to response costs, 

the substantial threaT~of"'aT'release of a hazardous substance:

(1) the ow ne r/and/the p e r s o n  having control ove r the h a z a r­

dous substance at the time of the release or threatened release;

(2) the owner^/and^the op e r a t or of the facility or v es s e l

from w h ic h the release occu rr ed((or wa s threatengd-P to occur; in  the

case of an aba ndoned facility or vessel,('the owT^ar, the operator, and

any other p e r s o n who controlled activities at the facility or o n  the

vesseKTimmediately' bef or e the abandonment^)
( ' 1

(3)
,ti' ■ ,‘o fr • . ; • ••n6««92 .'i‘- ' :,, i— r»e ,

a pe r s o n  who  owned or japerated the facility or v es s e l

TjVb ' A .V
from w h i c h  the release occurred or w as  threatened to occur at the time

t h e  h a z a r d o u s  s u b s t a n c g I 5 ? a s ~ T f e c e i v e d  b y  t h e _ f a c i l i t y  o r  v e s s e l ;

(4) a p er s o n  who owned or controlled the hazardous sub-

H B 0 4 5 9 A

stance and whoCj>y~ c o n t rj?ct (^a greemejnt, '(^or^ot he rwis^,~ ar ranged for

/ H B 4 5 » ^ eH

I ‘ j 1/ 1

i * C 3 :



Y*.

'

1 ^another p&rty^jr entity to transportj^^^cr^dil^aae of, or treat the

2 hazardous substance, regardless of'"whether title J to the hazardous

3 substance was transferred to the other party“or entity as part of the

A transaction; and-» .V 1 \  ,
5 (5) a person who transported or accepted the hazardous

6 substance for transport to the facility, vessel, or site from .which

7 the release occurred or was threatened to occur, if the person select-
%

8 ed the facility, vessel, or site,. T' 3fi 3f /

9 (b ) In an action to recover damages, a person otherwise liable

. U.0 i(f re lieved^xom strict liability if the person proves hy^rlcar and

11 convincing evidence

12 (1) that the release or threatened release of the hazardous

13 substance to which the damages relate occurred solely as a result of

v 1A (A) an act of war;

y . 5 (B) an intentional or negligent act of a third party,

16 other than a party or its employees in privity of contract with?

17 or employed by, the person, and that the person ,

18 (i) exercised due care with respect to the hazy,
i 71. * *

19 ardous substance; and . . , f,r
20 (ii) took reasonable precautions against the act,

; J  ♦ • T . . . 1  y O  ■ • • V :  •.* \  * f V

21 of the third party and against the consequences of the act:0I,'; ; • . j  7 0  l- . - i * -• ‘  •• *  •'

\  o'cuA-j,
*

or-3 Jt, , I i .  - .brads ac if*

23 (C) an act of God; and ^

2A (2) in relation £0^(1)(B) or (C) of ;this section,, that the,.

25 person,.within a reasonable period of time after the act occurred, ,r
- «.yv‘
26 (A) discovered the release or threatened release' of,

, ;  _ 1C. 0 3  t a f i - 3  .. -• - f l .' a f c w  X U  U i l ' i j :  ■ - S j f l r f  Ii' . «  •

27 the hazardous substance; and •, x?
28 (B) began operations to contain and clean up the,

( ..»«.< -> "l ■*-

29 hazardous substance. ■ , pr

HB A59 . , . r y2- HB0A59A•i ».* r - : ,  • « -JL - . -  u  c  j j



(c) An indemnification, hold harmless, or similar agreement or_ - -

action that an owner or operator or other person subject to liability 

under this section, or a guarantor, has or would have, by reason of 

subrogation or otherwise against a person.

(8) "facility" includes a

(A) building; structure; installation; equipment; pipe 

or pipeline, including a pipe into a sewer or publicly owned 

treatment works; well; pit; pond; lagoon; impoundment; ditch; 

landfill; storage container; motor vehicle; rolling stock; or 

aircraft; or

been deposited, stored, disposed of, placed, or otherwise locat-

from the owner or operator of a vessel or facility or from a person 

who may be liable for a release or substantial threat of a release

under this section. Thi ection d bar an agreement to

insure, hold harmless, or indemnify a party to the agreement for

liability under this section. subsection does liof^bar a cause of

Sec. 2. AS 46.03.826 is amended

(B) site or area at which a hazardous substance has
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

POSITION PAPER 
HB 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

Effect of the bill

The bill would make the state's requirements for liability for 
hazardous substance spills explicit. The current statute refers 
to a "person owning or having control over a hazardous substance 
which enters in or upon the waters, surface or subsurface lands 
of the state . . . "  The bill would explicitly expand the 
coverage of this liability provision to include other parties 
that have responsibility for hazardous substances, including 
those who generate them, those who have control over the site 
where they are spilled or disposed of, and those who transport 
them in cases where the transporters select the destination.
These parties are currently liable under the common law, but the 
proposed statute would clarify this liability and reduce the need 
for litigation.

Department position

The Department supports the bill. We believe that this 
clarification is appropriate and would be helpful. This will 
would assist us in carrying out the mandates of HB 470, passed 
two years ago to establish the Oil and Hazardous Substance 
Release Response Fund. The bill provides a proper scope of 
liability. The bill would affect generators and transporters who 
allow their wastes to be taken to improper or marginal operators 
who do not provide for proper disposal.

Fiscal effect

The Department has provided a zero fiscal note on this bill.
Over time, this bill could reduce litigation costs and 
probability of recovery of cleanup and related costs.

Dennis D. Kelso, Commissioner
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HB 459; Strict L i a b i l i t y  for H a z ar do us S u b st an ce  R e le ase

T h e  pr ob l e m s  and risks a sso c i a t e d  w i t h  h a z a r d o u s  wastes in A l a s k a  ha v e  

o n l y  g r a d u a l l y  begun to s u r fa ce i n  recent years. Serious h u m a n  h e a l t h  

eff e c t s ,  s u r f a c e  and ground w a t e r  con ta mi nat io n,  and air  p o l l u t i o n  

p r o b l e m s  h a v e  resulted from im pr o p e r  d i s p o s a l  or a ba ndo nm en t of 

h a z a r d o u s  substances. In m a n y  cases it is d i f f ic ul t to ass ig n 

lia bi l i t y .

T h e  m o s t  recent d e v e l opm en t in A la s k a ' s  l o n g - t e r m  s tra te gy  f o r  h a z a r d o u s  

w a s t e  was the i n t r o d u c t i o n  of l e g i s l a t i o n  by R e p r e s e n t a t i v e  M i k e  Davis 

r e q u i r i n g  strict lia bi lit y for h a z a rd ou s s u b s t a n c e  release. The bill 

w o u l d  s t r e n g t h e n  A l a s k a  st atutes 1 .1 regard to liability, and more 

c l e a r l y  d ef i n e  the r e s p on sib il it y for haza rd ou s sub sta nc e release. 

C u r r e n t  s ta tutes do not clear ly  at t a c h  l i a b i l i t y  to anyone excep t the 

p e r s o n  who  owns or operates the fac il it y at the time of release. This 

a l l o w s  the original owner or pr od uce r of the w a s t e  to escape 

re sp o n s i b i l i t y ,  in w h i c h  case the state or local c om munity m a y  i n c u r  the 

cost of clean-up.

T h e  int en t of this bill is to more d i r e c t l y  connect the res p o n s i b l e  

pa rt i e s ,  the owner, operator, transporter, or d i s p o s e r  of waste, to the 

re le a s e ,  i n  order to e n c o u r a g e  pr ope r disposal. The bill is m o d e l e d  

a f t e r  the federal C o m p r e h e n s i v e  E n v i r o n m e n t a l  Re sp o n s e  C o m p e n s a t i o n  and 

L i a b i l i t y  Act (CERCLA), w h i c h  is the law that creat ed  the federal 

s u p e r f u n d  i n  1980. This l e g i s l a t i o n  w ill a l l o w  the same laws u se d  in 

f e d e r a l  court to be a p p li ed  to state courts.

A l a s k a  faces unique problems w i t h  h az ardous wa st es  and there is still 

m u c h  to be learned about the Impacts of h a z a rd ous  substances in ar ct i c  

an d s u b a r c t i c  environments. Th e A l a s k a  E n v i r o n m e n t a l  L o b b y  s u p p o r t s  the 

p r o p o s e d  l eg i s l a t i o n  and believes this is an imp ort an t step toward 

d e v e l o p i n g  safe gu ar ds  and regulations n e c e s s a r y  for  p r e v e n t i v e  
s o l u t i o n s .

Issue paper prepared by Kelly Ka v a n a u g h  2/12/88

ALASKA c e n t e r  FOR THE ENVIRONMENT .  ALASKA CHAPTER. SIERRA  CLUB « JUNEAU GROUP. S IERRA  CLUB •  S ITKA  GROUP. S IERRA  CLUB 
KN IK  GROUP. SIERRA  CLUB •  DENALI GROUP. S IERRA  CLUB •  ANCHORAGE AUDUBON SOC IETY •  ARCTIC AUDUBON SOC IETY  
DENALI C IT IZEN S ' COUNC IL •  ALASKA FR IEN DS OP THE EARTH .  JUNEAU AUDUBON SOC IETY .  KACHEMAK BAY CONSERVATION SOC IETY 
KENAI PEN IN SULA  AUDUBON SOCIETY •  KOOIAK AUDUBON SOCIETY •  LYNN CANAL CONSERVATION •  ALASKA W ILOLIFE ALLIANCE 
S I1KA  CONSERVATION SOC IETY .  NOATHEPN ALASKA ENVIRONMENTAL CENTER •  SOUTHEAST ALASKA CONSERVATION COUNC IL
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D E P A R T M E N T  O F  L A W

O FF IC E  O F  THE A T T O R N E Y  G E N E R A L

Fe b ru ary 23, 1988

T h e  H o n o r a b l e  Mike Davis 
H o u s e  of Representatives 
A l a s k a  State Legislature 
P.O. Box V  
Juneau, A K  9981?.

STEVE COWPER, GOVERNOR

REPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

&  P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

RE: HB 459 —  liability for
r e l e a s e  of h a z a rdou s s u b­
stances

D e a r  Representative Davis:

At your request this office has examined HB 459. The 
b i l l  w o u l d  amend the provisions of AS 4 6 . 0 3 . 8 2 2  regarding l i a b i l­
ity for release of hazardous substances. T h e  bill r e t ains the 
p r e s e n t  law, that persons owning or c o n t r o l l i n g  a h azardous s u b­
stance that is released are strictly liable for the damages that 
result. But it amplifies and clari f i e s  w h o  is pot en t i a l l y  l i a­
ble, to include owners a n d  operators of the facilities f r o m  w h i c h  
a r e l e a s e  occurred; persons who o r i g i n a l l y  received t h e  s u b­
stances at the facility; persons who o w n e d  the substance a n d  c o n­
tra c t e d  w i t h  another for its disposal; a n d  persons w h o  t r a n s­
por t e d  it to a disposal facility w h i c h  they themselves chose. 
T h e s e  provisions parallel those in §107 of the federal C o m p r e h e n­
sive Environmental Response, Compensation, and L i a b i l i t y  Act 
( C E R C L A ) , w h i c h  was intend ed to r e q u i r e  all persons w h o  handle 
h a z a r d o u s  materials to b e a r  a p p ropriate responsibility f o r  its 
safe disposition.

HB 459 appears to be an a p p r o p r i a t e  clarifying and 
s t r e ngthe ning amendment to current A l a s k a  law.

Sincerely yours,

GRACE B E R G  SCHAIBLE
A T T O RNEY G E N E R A L

By
D o u g l a s  K. Merf z ___

Assistant A t t o r n e y  General

D K M / d l m
cc: Hon. Dennis Kelso

Commissioner, ADEC

3 . C 5 L H



Alaska State Legislature
Representative Mike Davis District 19
P.O. Box V  Interim Office:
Juneau, Alaska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

TO; All members of the press 
From: Rep. Mike Davis
Date: February 11, 1988

PRESS RELEASE 

FOR IMMEDIATE RELEASE

Today, Rep. Mike Davis (Fairbanks) will introduce HB 459, 
legislation to strengthen the Alaska statutes and more clearly 
define the responsibility for hazardous substance releases.

"I'm introducing this bill to assure that producers of 
hazardous substances handle and dispose of substances 
properly. If producers are strictly liable it will encourage 
proper disposal of waste," said Mike Davis the bill's sponsor.

"Last spring the Department of Environmental Conservation
discovered solid and hazardous waste on property leased from
the state on the North Slope. The contractor had declared 
bankruptcy and the state h a d  essentially no recourse for 
recovering the clean up costs of almost a half million 
dollars. HB 459 would tie the clean up responsibility to the
producers of the waste."

In many instances the state and local communities end up 
paying the cost of clean up because the state statutes in 
effect do not clearly attach liability to anyone except the 
person who owns or operates the facility at the time of 
release.

Under existing law, if the release occurs after the site is 
abandoned or a contractor improperly handles or disposes the 
waste, the original owner or  producer may escape liability.

HB 459 mirrors the federal Comprehensive Environmental 
Response Compensation and Liability Act (CERCLA) v/hich is t h e  
law that created the federal superfund in 1980. The bill will 
allow the same laws to be used in state court as are used in 
federal court.

####



P.O. Box V 
Juneau, A la ska  99811 
(907 ) 456-4930/4941

Alaska State Legislature
Representative Mike Davis District 19

Interim Office: 
P.O. Box 81435
Fairbanks, Alaska 99708 
(907) 456-8161

MEMORANDUM

TO: House Resources Committee

FROM: Rep. Mike Davis

RE: ‘ Strict liability for hazardous substance releases 

DATE: February 24, 1988

Attached is a bill which would strengthen the .Alaska statutes 
in regard to liablility and more clearly define the 
responsibility for hazardous substance releases.

Many times the state and local communities are paying the cost 
of clean-up of hazardous substance releases. This is because 
the state statutes presently in effect do not clearly attach 
liability to anyone except the person who owns or operates the 
facility at the time of the release. If the release occurs 
after the site is abandoned or a contractor improperly handles 
or disposes the waste, the original owner or producer may 
escape responsibility.

The intent of this bill is to more directly tie the 
responsible parties ie: the owner, operator, transporter, or 
disposer of waste to the release and encourage proper disposal 
of waste.

The bill is modeled after the Federal Comprehensive 
Environmental Response Compensation and Liability Act 
(CERCLA) which is the law that created the federal superfund 
in 1980. This will provide the same laws used in Federal 
Court to be used in State courts.
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  M a r c h  21, 1988

SUBJECT: Sectional a n a lysis of CSHB 459( )
(3 / 1 1 / 8 8  draft)

TO: R e p r e s e n t a t i v e  M i k e  Davis

FROM: E d w a r d  H. H e i n
L e g i s l a t i v e  Counsel

P O U C H Y  STATE C A P IIO i 
JUNEAU . ALASKA 9 9 8 1 1 

9 0 7  <T6S 3 8 0 0

Section 1 rewrites AS 46.03.822, w h i c h  establishes strict 
liability for damages r e s u l t i n g  from the release of h a z­
ardous substances. U n d e r  e x i s t i n g  law, only the owner or 
p e r s o n  having control over the released  substance is 
strictly liable. CSHB 459( ) expands this liability to
cover not only the owner or p e r s o n  having control, but also 
the owner and the o p e r a t o r  of a facility, including the 
disposal site, or v e s s e l  f r o m  w h i c h  the substance was 
released, even if it h a d  b e e n  abandoned; a previous owner of 
the facility or vessel, if the person owned it at the time 
the substance was d e l i v e r e d  to the facility or vessel; the 
p erson who owned the h a z a r d o u s  substance, and arranged for 
someone else to transport, treat, or dispose of the 
substance at a fac ility or inci neration vessel owned  b y  the 
other person; and the p e r s o n  w h o  transported or a c c e p t e d  the 
substance for transport to the place from w h i c h  it was 
released, if the t r a n s p o r t e r  was the one who se lected the 
facility, vessel, or site to w h i c h  it was delivered. 
Subsection (a) also m a k e s  clear that the strict l i a b i l i t y  is 
joint and several, and s p e c i f i c a l l y  includes damage to the 
natural  resources of the state and costs incurred b y  the 
state or a m u n i c i p a l i t y  for responding, containing, 
removing, or taking r e m e d i a l  a ction for a release, and for 
responding to a s u b s t a n t i a l  threat of a release of a 
hazardous substance.

CSHB 459( ) also makes some changes to the defenses a v a i l­
able to strict liability. Subs ec t i o n  (b) provides (at p a g e  
2 , lines 9 - 1 1 )  that the s t a n d a r d  of proof for p r o v i n g  that 
a person should be r e l i e v e d  f r o m  strict liability is "clear



R e p r e s e n t a t i v e  M i k e  D a v i s
P a g e  2
M a r c h  2 1 ,  1 9 8 8

and convincing evidence ." This is a higher (or m o r e  b u r d e n­
some) standard of p roof than the usual preponderance of the 
evidence" standard of civil cases. The bill removes n e g­
ligence b y  the state or the federal government as a defense 
to strict liability. The bill  also requires that for the 
n e g l i g e n t  or intentional act of a third party to relieve a 
pe r s o n  of strict liability, the person must prove that h e  or 
she exercised due care w i t h  respect to the substance and 
that he or she took reasonable precautions against the third 
party's act and its consequences. In addition, the third 
p arty and its employees cannot be in privity of contract 
w i t h  or employed by the p e rson who is seeking to be r e l i e v e d  
from strict liability.

Subsec tion (c) at page 3, lines 1 - 2 0 ,  spells out the 
c ircumstances under w h i c h  a third p arty or its employees 
w i l l  be considered in p r i v i t y  of contract. Essentially, the 
circumstances include b e i n g  a par ty to a land contract, 
deed, or other transfer of the facility from which the 
hazardous substance r e l ease occur r e d  after the substance was 
pl a c e d  at the facility. In addition, to establish a lack of 
p r i v i t y  (and thus avoid strict liability) the defendant m u s t  
prove by a prepond erance of the evidence that ( 1 ) the 
defendant has satisfied the requirements of (b)(1)(B)(i) and
(ii) (at page 2 , lines 18 - 2 1 ) and (2 ) one or more of the 
three circumstances listed at page 3, lines 11 - 20, exist.

Subsec tion (d) provides that in order to establish that the 
first of these three circumstances exists, the defendant can 
show that he or she h a d  no r e a s o n  to k n o w  that the hazardous  
substance was at the facility by proving that at the time 
the defendant acquired the facility he or she made the 
a ppropriate  inquiries into the previous ownership and use of 
the facility. The s ubsection also specifies particular 
factors that the court should consider to determine w h e ther 
the defendant in fact h a d  r e a s o n  to k n o w  that the hazardous 
substance was at the facility.

Subsection (e) provides that the bill does not diminish the 
liability of a previous owner or operator of the facility if 
the p e r s o n  would otherwise be liable. In addition, the bill 
specifically holds the previous owner strictly liable if he 
or she k n e w  aboxit a hazardous substance release at the 
facility and transferred o wnership without disclosing that 
fact. In such a case, the p revious owner could not c l a i m  
the defense under (b)(1)(B).



R e p r e s e n t a t i v e  M i k e  D a v i s
P a g e  3
M a r c h  2 1 ,  1 9 8 8

S u b s e c t i o n  (f) states that the bill does not affect the l i a­
bi l i t y  of the person who caused or c o ntri buted to the 
re l e a s e  or threatened release of the hazardous substance.

S u b s e c t i o n  (g) provides that a person m a y  n o t  avoid strict 
liability through  an agreement w i t h  another person to 
indemnify or h o l d  harmless. It makes clear, however, that 
such agreements, as well as insurance and subrogation 
agreements, are not prohibited.

S e c t i o n  2 adds a definition of "facility", w h i c h  includes 
n o t  only the b uilding or sti^c^ure w h e r e  a hazardous s u b­
stance was contained, but also any disposal site.
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Original sponsor: L abor and Commerce
Committee

IN THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS FOR HOUSE BILL NO. 394 (Judiciary)

IN THE L E GISLATURE  OF THE STATE OF A LASK A  

F I F T EENTH  L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to e lectric and telephone c o o p e r a­

tives; and providing for an effective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Secti on 1. AS 10.05.376(c) is amende d to read:

(c) The [EXCEPT AS PROVIDED IN AS 10.25.245, THE] provisions of 

this chapter govern the p rocedures for and effect of the merger.

* Sec. 2. AS 10.25.010 is amended to read:

Sec. 10.25.010. POWERS OF E L E C T R I C  O R  TE LEPHONE COOPERATIVE. 

Except as p r o vided in (b) of this section, an [AN] electric or tele­

phone cooperative m a y

( 1 ) sue and be sued in its corporate name;

(2 ) have perp etual existence;

(3 ) adopt a corporate seal and alter it;

(4 ) construct, buy, lease, or otherwise acquire, and equip, 

maintain, and operate, and sell, assign, convey, lease, mortgage, 

pledge, or otherwise dispose of or e n c u m b e r  lands, buildings, struc­

tures, electric or telephone lines or systems, dams, plants and e q u i p­

ment, a n d  any other real or personal property, tangible or intangible, 

w h i c h  is necessary, c o n v e n i e n t ^  or a p pr opriate to accomplish the 

p u r p o s e  for w h i c h  the cooperative is organized;

(5) buy, lease, or othe rwise acquire, and use, and exercise 

and sell, assign, convey, mortgage, p l e d g e  or otherwise dispose of or 

e n c u m b e r  franchises, rights, privileges, l i c e n s e s ^  a n d  easements;

(6 ) b o r r o w  m o n e y  and o t h e r w i s e  contract indebtedness, and
■'•■Of-
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issue evidences of indebtedness, and secure the p a yment of the indebt­

edness b y  mortgage, pledge, or deed of trust of, or any other e ncu m­

bra n c e  u p o n  its real or personal property, assets, franchises, or 

r e v e n u e s ;

(7) construct, maintain, and operate electric transmission 

and d i s t r i b u t i o n  lines, or telephone lines along, upon, under and 

across p u b l i c l y  owned lands and public thoroughfares, including, 

wi t h o u t  limitation, all roads, highways, streets, alleys, b r i dges^  and 

c a u s e w a y s ;

(8 ) exercise the power of eminent domain;

(9) become a member of other c o operativ es or corporations 

or own stock in them;

(1 0 ) conduct its business and exercise its powers inside or 

outside the state;

(1 1 ) adopt, a m e n d e  and repeal bylaws;

(1 2 ) m a k e  all contracts necessary, c o n v e n i e n t ^  or appropri­

ate for the full exercise of its powers;

(13) m a k e  donations for the public w e l f a r e  or for charita­

ble, scientific, or educational purposes;

(14) do and p e r f o r m  any other act and thing, and have and 

exercise any other power w h i c h  may be necessary, c o n v e n i e n t ^  or appro­

priate to accomplish the purpose for w h i c h  the cooperative is o r­

ganized.

* Sec. 3. AS 10.25.010 is amended by adding a n e w  subsecti on to read:

(b) An electric or telephone cooperative m a y  not use cooperative j

|
funds to p r om ote or oppose the candidacy of a candidate for director , 

of the cooperative.

* Sec. 4. A S  10.25.020 is amended to read:

Sec. 10.25.020. POWERS OF ELECTRIC COOPERATIVE. A n  electric 

CSHB 394 (Jud) -2-



( 1 ) generate, manufacture, purchase, acquire, accumulate^ 

and transmit electric energy, and distribute, sell, s u p p l y ^  and d i s­

pose of electric energy to its members, to g o v e r n m e n t a l  agencies and 

political subdivisions, and to other persons not e x c e e d i n g  1 0  percent 

of the number of its members; however, a c o o p e r a t i v e  that [WHICH.] 

acquires existing electric facilities m a y  continue service to persons, 

not in excess of 40 percent of the number of its members, who are 

already receiving service from these facilities w i t h o u t  requiring them 

to become members, and these persons m a y  become m e m b e r s  u p o n  the terms 

as m a y  be p rescribed in the bylaws;

(2 ) assist persons to whom electric e n e r g y  is or w i l l  be 

supplied by the cooperative in wiring their p r e m i s e s  and in acquiring 

and installing electrical and plumbing appliances, equipment, fixtures 

and apparatus by financing them, and in connection w i t h  these services 

wire or have w i r e d  the premises, and buy, acquire, lease, sell, d i s­

tribute, install^ and repair electric and p l u m b i n g  appliances, e q u i p­

ment, fixtures^ and apparatus;

(3 ) assist persons to w h o m  electric e n e r g y  is or wil l be 

supplied by the cooperative in constructing, equipping, mainta i n i n g ^  

and operating electric cold storage or processing plants b y  financing 

them or otherwisej_

(4) operate a waste heat distribution system;

(5) operate a heating d istribution s y s t e m  that was in 

existence on the effective date of this A c t .

* Sec. 5. AS 10.25.070 is amended to read:

Sec. 10.25.070. BYLAWS. The b oard of directors shall adopt the 

first bylaws of a cooperative to be adop ted f o l l o w i n g  an incorpo­

ration, conversion, m e r g e r ^  or consolidation. T h e r e a f t e r  the district

-3- CSHB 3 9 4 (Jud)
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delegates in cooperatives having three or m o r e  distri cts that are not 

connected b y  a road  s y s tem to another district of the cooperativ e may 

adopt, amend, or repeal the bylaws by the a f f i r m a t i v e  vote of a m a j o r­

ity of the district  delegates voting on the adoption, amendment, or 

repeal at a m e e t i n g  of the district delegates. In all other c o ope ra­

tives the m e m b e r s  shall adopt, amend, or r e p e a l  the bylaws b y  the 

affirmative v o t e  of a m a j o r i t y  of the m e mbers v o t i n g  on the question 

[ADOPTION, AMENDMENT, O R  REPEAL E ITHER A T  A  M E E T I N G  OF THE MEMBERS OR 

BY M A I L  B A L L O T  W I T H O U T  A  M E E T I N G ] . The bylaws shall set out the 

rights and duties of members, district delegates, and directors and 

may contain other provisi ons for the r e g u l a t i o n  and m a n a g e m e n t  of the 

affairs of the cooperative consistent w i t h  this chapter or w i t h  the 

articles of i n c o r p o r a t i o n  of the cooperative.

* Sec. 6 . AS 10.25.080 is amended to read:

Sec. 10.25.080. MEMBERS. (a) Each i n c o r p o r a t o r  of a coopera­

tive shall be a m e m b e r  of the cooperative or of a n o t h e r  cooperative 

that is a m e m b e r  of it. A  person m a y  net b e c o m e  a m e m b e r  unless that 

person agrees to u s e  electric energy, or t e l e ph one service, or other 

services f u r n i s h e d  by the cooperative w h e n  they are m a d e  available 

through its facilities.

(b) M e m b e r s h i p  in a cooperative is not t r a n s f e r r a b l e , except as 

provided in the b y l a w s . The bylaws may

( 1 ) p r e s c r i b e  additional qualifications  and limitations on 

m e m b e r s h i p ^

(2 ) r e q u i r e  member s h i p  as a c o n d ition of o b t a i ning service 

from the cooperative;

(3) p r o v i d e  for termination or s u s p e n s i o n  o f  membership; 

however, a m e m b e r s h i p  m a y  not be terminated  u nless proced u r e s  for 

termination a re c o n t a i n e d  in the b y l a w s .

CSHB 394 (Jud) -4-



* Sec. 7. AS 10.25.100 is amended to read:

Sec. 10.25.100. N O T I C E  OF MEETINGS. E xcept as o t h e r w i s e  p r o­

vided in this chapter, w r i t t e n  n o t i c e  stating the time and place of 

each m e e t i n g  of the m e m b e r s  or district delegates [AND, IN THE CASE OF 

A  SPECIAL MEETING, THE PURPOSE O R  PURPOSES FOR W H I C H  THE M E E T I N G  IS 

CALLED,] shall be given to each m e m b e r  or district delegate, either 

person ally or by mail, not less than J_5 [20] days or [NOR] m o r e  than 

60 [40] days before the date of the meeting. N o t i c e  of a special

me e t i n g  of the members, together w i t h  notice of the p u r pose for which 

the meeting  is called, shall be g i v e n  to each m e m b e r  or district 

delegate, either p e r s o n a l l y  or by mail, not less t h a n  90 days or more 

than 120 days before the date of the meeting. If mailed, n o t i c e  is 

considered given w h e n  it is deposited in the U n i t e d  States m a i l  with 

postage prepaid a d d r e s s e d  to the m e m b e r  or distr i c t  delegate at the 

address of the m e m b e r  or delegate as it appears on the records of the 

c o o p e r a t i v e .

* Sec. 8 . AS 10.25.120 is amend ed to read:

Sec. 10.25.120. VOTING. Each m e m b e r  is e n t itled to one v o t e  on 

each m atte r submitted to a vote of the m e m b e r s h i p  [(1) A T  A  M E E T I N G  OF 

THE MEMBERS OR (2) BY M A I L  BALLOT PER MITTED BY A S  10.25.070]. Each 

me m b e r  of a district is entitled to one vote on e a c h  m a t t e r  submitted 

to a vote at a district meeting. A  m e m b e r  m a y  not vote by proxy but 

m a y  vote [VOTING A T  A  M E E T I N G  SHALL BE IN PERSON, BUT], if the bylaws

so provide, [MAY A L S O  BE] b y  mail.

* Sec. 9. AS 10.25 is amended by adding a n e w  section to read:

Sec. 10.25.125. R E C O R D  DATE. To determine the members entitled 

to n o tice of a m e e t i n g  of the member s or to v o t e  o n  a m atter that is 

to be submitted to a v o t e  of the members, or for any other proper 

purpose, the board of directors m a y  fix a date that occurs no more
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than 30 days before the date of notice or distribution of m a i l  ballots 

as the record date for the determination. If a r ecord date is not 

fixed for the d e t e r m i n a t i o n  of member s entitled to n o tice of a meeting 

or to vote on a matter, the date on w h i c h  notice of the m e e t i n g  or of 

m a i l  voting is first m a i l e d  is the r ecord date. W h e n  a determination 

of members entitled to vote  at a m e e t i n g  is made, the determination  

applies until the m e e t i n g  is adjour ned sine die.

* Sec. 10. AS 10.25.140 is amended to read:

Sec. 10.25.140. BOARD OF DIRECTORS. The business of a co­

operative shall be m a n a g e d  b y  a board of not less than five directors, 

each of w h o m  shall be a m e m b e r  of the cooperative or of another c o­

operati ve which is a m e m b e r  of it. The bylaws shall prescribe the 

n u m b e r  of directors, their qualifications other than those prescribed  

in this chapter, and the m a n n e r  of holding meetin gs of the b oard of

directors and of electing successors to directors w h o  resign, die, or

are otherwise incapable of acting. The bylaws shall [MAY] provide for 

the removal of directors from office for cause and for the election of 

their successors. Directors m a y  not receive salaries for the services 

as directors and, except in emergencies, shall not receive salaries 

for their services in any other capacity without the approval of the 

members. The bylaws may, however, prescribe a fixed fee for each day 

of attendance at a m e e t i n g  of the board of directors or other meeting 

w h i l e  officially r e p r e s e n t i n g  the cooperative and for each day of

n e c e s s a r y  travel to and from a m e e t i n g  of the b o a r d  of directors or

other meeting w h i l e  officia lly repre senting the cooperative [EACH 

M E E T I N G  OF THE BOARD OF DIRECTORS] and m a y  provide for insurance and 

reimbursemen t of a c tual expenses incurred w hile p e r f o r m i n g  duties as a 

directo r [OF ATTENDANCE].

* Sec. 11. AS 10.25 is amended b y  adding a n e w  section  to read:
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Sec. 10.25.145. LIABILITY, INDEMNIFICATION, AND INSURANCE. (a)

A  p r o t e c t e d  person is not i n d ividually  liable for conduct perfor med

w i t h i n  the scope of the p e r son's duties for the cooperative. However, ,

i
the p r o t e c t e d  person m a y  be h e l d  individually liable for c o nd uct if it 

was not reasonable for the p e r s o n  to believe  that the conduct w a s  in, 

or not contrary to, the b e s t  interests of the cooperative.

(b) Unless prohibited by the articles of i n c o r p o r a t i o n  or b y­

laws, the cooperative shall indemnify a protected p erson w h o  is or may 

b e  m a d e  a party to a con tested m a t ter against expenses a c t u a l l y  and 

r e a s o n a b l y  incurred in con nection w i t h  the contested matter. However, 

the cooperative may not i n d e mnify the protected p e r s o n  if the person 

did not reasonably believe the conduct to be in, or not o p p o s e d  to, 

the best interests of the cooperative. With respect to a criminal

a c t i o n  or proceeding, the cooperative shall in demnify a protected

p e r s o n  unless the person h a d  reason a b l e  cause to b e l i e v e  that the 

conduct was unlawful.

(c) A  cooperative m a y  purcha se a n d  maintain in surance on behalf 

of a p r o t e c t e d  person against liability asserted against the protected  

p e r s o n  and incurred in an official capacity or arising out of the 

p e r s o n ' s  status, whether or not the cooperative w o u l d  ha ve the power 

to indemnify the person against the liability under this section.

(d) In this section

( 1 ) "conduct" includes action, inaction, and omission;

(2 ) "contested matte r" means a proposed, pending, or c o m­

ple t e d  action or proceeding, w h ether civil, criminal, administrative, 

or investigative;

(3 ) "expenses" include a t t orney fees, judgments, fines, and 

amounts pai d in settlement;

(4) "protected person" means a director, officer, employee,
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or agent of a cooperative.

* Sec. 12. AS 10.25.150 is a m e nded to read:

Sec. 10.25.150. T E R M  OF O F F I C E  OF DIRECTORS. The d i r e ctors of 

a cooperative n amed in articles of incorporation, consolidation, 

m e r g e r ^  or conversion h o l d  office u n t i l  the next annual m e e t i n g  of the 

me m b e r s  and until their successors are elected and qualify. [AT EACH 

A N N U A L  MEETING, OR I* CASE OF F A I L U R E  TO HOLD THE A N N U A L  M E E T I N G  AS 

S P E C IFIED IN THE BYLAWS, A T  A  S P E CIAL M E ETING CALLED FOR T H A T  PURPOSE, 

THE M E M B ERS SHALL ELECT D I R E C T O R S  TO HOLD OFFICE UNTIL THE N E X T  ANNUAL 

M E E T I N G  OF THE M E M B E R S , E X C E P T  AS OTHERWISE PROVIDED IN THIS CHAPTER.] 

E a c h  elected director holds office for the term for w h i c h  e l e c t e d  and 

u n t i l  a successor is elected and qualifies.

* Sec. 13. AS 10.25.160 is a m e nded to read:

Sec. 10.25.160. S T A G GERE D TE RMS OF OFFICE FOR DIRECTORS. I n­

stead of electing all directors annually, the bylaws m a y  p r o v i d e  that 

directors shall be elected for terms not to exceed three years, or 

u n t i l  their successors are e l e c t e d  and qualify, and that the terms of 

directors shall be staggered so that one-third of the directors, or a 

n u m b e r  as close to o ne-third as possible, shall be elected [AT] each 

year [ANNUAL M E E T I N G ] .

* Sec. 14. AS 10.25.175(a) is a m e n d e d  to -read:

(a) A  meeting of the b o a r d  of directors may be attended b y  m e m­

bers of the cooperative. E x c e p t  w h e n  voice votes are authorized, a 

v o t e  shall be conducted in such a m a n n e r  that the members m a y  k n o w  the 

v o t e  of each person entitled to vote. The b oard of d i r e ctors may 

conduct a meeting b y  t e l e c onference or similar communications e q u i p­

me n t  if the b oard gives r e a s o n a b l e  n o t i c e  of the m e e t i n g  and if m e m­

bers of the cooperative are able to a t t e n d  the m e eting sites a n d  hear 

the meeting. This section applies o n l y  to a meeting at w h i c h  a quorum
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of the board participates.

* Sec. 15. AS 10.25.175(e) is repealed and r e e n a c t e d  to read:

(e) A  m e m b e r  affect ed b y  action t aken contrary to this section 

m a y  bring a suit in the superior court. The court m a y  order a p p r o p r i­

ate equitable relief after considering the circumstances of the case. 

A c t i o n  taken contrary to this section i s .not void if other equitable 

relief is available and appropriate.

* Sec. 16. AS 10.25.235 is amend ed to read:

Sec. 10.25.235. M E M B E R ' S  RIGHT TO E X A M I N E  BOOKS AND RECORDS. A  

m e mbe r of a cooperative may, at a r e a s o n a b l e  time and for a proper 

purpose, examine and m a k e  copies of the books and records of the 

cooperative at the pr incipal office of the cooperative. The c o o p e r a­

tive m a y  charge a m e m b e r  an amount equal to the actual cost of d u­

plicating documents r e q u ested under this section. The cooperative may 

wi t h h o l d  books and records concerning specific matters that were 

p r e pared for or during an executive s e ssion under AS 10.25.175(c) and 

not subsequently made public by the cooperative. The cooperative may 

also w i t h h o l d  the identity of public infor m a t i o n  that was r e f e rred to 

during the executive session.

* Sec. 17. AS 10.25.240 is a m ended to read:

Sec. 10.25.240. MERGER. Except as provided in (b) of this 

section, one [ONE] or more cooperatives, each [HEREINAFTER] designated 

in this section as "merging c ooperative," m a y  merge into another 

cooperative, [HEREINAFTER] designated in this section as "surviving 

cooperative," by complying w i t h  the following  requirements.

(1) The prop os i t i o n  for the m e r g e r  of the m e rging c o o p e r a­

tives into the surviving c ooperative and p r o posed articles of merger  

shall be submitted to [A M E E T I N G  OF] the members of each m e rging  j 

cooperative and of the surviving cooperative. The n otice  [OF THE
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MEETING] shall have at tached to it a copy of the proposed articles of 

m e r g e r .

(2) If the p r o p o s e d  merger and the propos ed articles of 

merger, w i t h  any amendments, are a p p roved b y  the affirmative vote of 

not less than two-thirds of those m e m bers of each cooperative voting 

on them [AT THE MEETING] , articles of m e r g e r  in the form approved 

shall be e xecu t e d  and ackno w l e d g e d  on b e h a l f  of each cooperative by 

its pres ident or vice p r e s i d e n t  and its seal shall be affixed by its 

secretary.

* Sec. 18. AS 10.25.240 is a m ended by adding a n e w  subsection to read:

(b) A  m e r g e r  of electric or telephone cooperatives may not take 

effect unless the surviving cooperative e x p r es sly agrees to comply 

w i t h  the terms of each c ollective b a r g a i n i n g  agreement entered into 

be t w e e n  a m e r g i n g  cooperative and a labor organization  representing 

employees of the cooperat ive that is in effect on the date of merger.

* Sec. 19. AS 10.25.260 is a m e nd ed to read:

Sec. 10.25.260. CONSOLIDATION. Two or more cooperatives, [HERE­

INAFTER] design a t e d  in this section as "consolida ting cooperativeJ_" 

m a y  consolidate into a n e w  cooperative, [HEREINAFTER] designated in 

this section as the "new cooperative," by complying with the following 

r e q u i r e m e n t s :

(1) The p r o p o s i t i o n  for the consolidation into the new

cooperative and p r o p o s e d  articles of cons olidation shall be submitted 

to [A M E E T I N G  OF] the m e m b e r s  of each consolidat ing cooperative. The 

n o t i c e  [OF THE MEETING] shall have attached to it a copy of the p r o­

pos e d  articles of consolidation.

(2) If the p r o p o s e d  consolidation and the proposed articles 

of consolidation, w i t h  any amendments, are approv ed by the affirmative 

v o t e  of not less than two-thirds of those members of each
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c o n s o l i d a t i n g  cooperative voting on them, articles of consolidation in 

the f o r m  a p p r o v e d  shall be exe cuted and a c k no wledged on behalf of each 

c o n s o l i d a t i n g  cooperative b y  its p r e s i d e n t  or vice president and its 

seal shall be affixed and attested b]r its secretary.

Sec. 20. AS 10.25.320 is amended to read:

Sec. 10.25.320. DISSOLUTIO N OF COOPER ATIVE THAT  [WHICH] HAS 

C O M M E N C E D  BUSINESS. A  cooperative that [WHICH] has commenced business
i

m a y  be d i s s o l v e d  in the following mannerj_ [.]

(1) The proposition to dissolve shall be submitted to the 

m e mbe rs of the cooperative [AT A N  A N N U A L  O R  SPECIAL M E E T I N G ] . The 

n o t i c e  shall state [SET FORTH] the proposition.
i

(2) The proposition is a p p ro ved by the affirmative vote of 

at least two-thirds of the members v o t i n g  on the proposition if the 

n u m b e r  o f  m e m b e r s  voting to approve it constitutes [AT THE M E ETING THE 

M E M B E R S  S H A L L  APPROVE, BY THE A F F I R M A T I V E  VOTE OF N O T  LESS THAN] a 

m a j o r i t y  of all members of the cooperative [, THE PROPOSITION TO 

D I S S O L V E  T H E  COOPERATIVE].

(3) Upon approval, a c ertificate of e l e ction to dissolve, 

h e r e a f t e r  designated the "certificate," executed and acknowledged on 

b e h a l f  of the cooperative by its president or vice president under its 

seal, a t t e s t e d  b y  its secretary, shall be submitted to the commission­

er for f ilin g together wit h an affidavit b y  the officer  executing the 

c e r t i f i c a t e  stating that the statements in the certificate are true. 

The c e r t i f i c a t e  shall state the name of the cooperative, the address 

of its p r i n c i p a l  office, and that the members of the cooperative have i 

v o t e d  to d i s s o l v e  the cooperative.
I

Sec. 21. AS 10,25.400 is amended to read:

Sec. 10.25.400. LIMITATIONS ON D I S P O S I T I O N  OF [ALL THE] P R O P­

ERTY. A  c o o p e r a t i v e  may not otherwise sell, lease_j_ or dispose of more
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than 15 p e r c e n t  of the cooperative's total assets, less depreciation, 

as r e f l e c t e d  on the books of the coope r a t i v e  at the time of the trans- 

action [ALL OR A  SUBSTANTIAL P O R T I O N  OF ITS PROPERTY] u n less the

t r a n s a c t i o n  is authorized under this section. The t r ansaction is

appro v e d  by the affirmative vote of not less than two-thirds of the 

m e m bers v o t i n g  on the transaction if the n u m b e r  of members v o t i n g  to 

approve it constitutes [BY THE A F F I R M A T I V E  VOTE OF NOT LESS THAN] a

m a j o r i t y  of all the members of the cooperative. However, n o t w i t h­

standing a p r o v i s i o n  of this chapter  or any other provision of law, 

the b o a r d  of directors may, u p o n  the a u t h o r i z a t i o n  of a m a j o r i t y  of 

those m e m b e r s  of the cooperative v o t i n g  on the issue in an election in 

w h i c h  at least 1 0  percent of the eligible members return ballots 

[PRESENT A T  A  M E E T I N G  OF THE MEMBERS], sell, lease^ or otherwise 

dispose of all or a substantial p o r t i o n  of its property to another 

cooper a t i v e  or to the state if the sale complies w i t h  (d) of this 

section [HOLDER OF ITS PROPERTY TO A N O T H E R  COOPERATIVE O R  TO THE

H O L D E R  OF A N  E V I DENCE OF INDEBTEDNESS ISSUED TO THE UNITED STATES OF 

A M E R I C A  O R  A N  A G E N C Y  OR INSTRUMENTALITY OF IT].

* Sec. 22. AS 10.25.400 is amended by adding n e w  subsections to read:

(b) B e f o r e  a vo te to authorize the d isposition  or sale of mor e 

than 15 p e r c e n t  of the total assets of the cooperative, other than a 

v o t e  to a u t h o r i z e  disposition or s?le to the state or another c o o p e r a­

tive, the b o a r d  of directors shall

( 1 ) have the tangible and intangib le property that is 

p r o p o s e d  for sale appraised by three appraisers; the appraisers shall 

be chose n b y  the boa rd and may not b e  a s s o c i a t e d  w i t h  the cooperative 

or a p r o p o s e d  b u y e r  of cooperative property; the first proposed buyer j
shall a d v a n c e  to the cooperative m o n e y  suf ficient to pay for the j 

appraisals; jj
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(2 ) n o t i f y  all cooperative m e m b ers, at least 90 days in 

advance, of a v o t e  on disposition of c o o p e r a t i v e  property; the notice  

must contain detailed proposals for d i s p o s i t i o n  of the property;

(3) at least 90 days b e f o r e  the, vote, n o t i f y  all other 

cooperatives situated and operating in the state that the p r o p erty is 

available for disposition and include w i t h  the n o t i c e  one .copy of each 

appraisal of the property;

(4) at least 30 days b efore the vote, m a i l  to all members 

any alternate proposals made by another cooperative, or b y  cooperative 

members if an alternate proposal s i g n e d  b y  at least 50 members has 

been submitted to the board, together w i t h  any r e c o m m e n d a t i o n  that the 

board has made; and

(5) p lace  each proposal for w h i c h  n o t i c e  has b e e n  given on 

the ballot.

(c) This section does not apply to the transfer of cooperative 

p roperty under AS 10.25.240 - 10.25.300.

(d) The sale of a cooperative m a y  n o t  take effect unless the 

purchaser expre ssly agrees to comply w i t h  the terms of each collective 

bargaining agreement entered into b e t w e e n  the cooperative being sold 

and a labor o r ganizati on representing e m p l o yees of the cooperative 

that is in effect on the date of sale.

* Sec. 23. The amendments to AS 10.25.400 m a d e  b y  sec. 22 of this Act

do not apply to a sale of cooperative p r o p e r t y  that w a s  approved by the

members b efore the effective date of this Act.

* Sec. 24. AS 10.25.245 is repealed.

* Sec. 25. This A ct takes effect i m m e d i a t e l y  u n d e r  AS 01.10.070(c).
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5 - 1695L
C rame r
A/27/88

Original sponsor: Labor and Commerce
Commi ttee

Q

IN T HE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS FOR HOUSE BILL MO. 394 (Judiciary)

IN THE LEGISLATUR E OF THE STATE O F  A L A S K A

FIFTEENTH L E G I S L A T U R E  - S E C O N D  S E SSI ON

A BILL

For an Act entitled: "An Act relat ing to e l e c t r i c  and telephon e coopera-

BE IT ENACTED BY THE LE GISLATURE OF TH E STATE OF ALASKA:

* Section 1. AS 10.05.376(c) is ame nded to read:

(c) The [EXCEPT A d PROVID ED IN AS 10.25.245, THE] p r o v i s i o n s  of 

this chapter govern the procedures for and e ffect of the merger.

* Sec. 2. AS 10.25.010 is amended to read:

Sec. 10.25.010. POWERS OF E L E C T R I C  O R  TE LEP H O N E  COOPERATIVE. 

Except as provided in (b) of this section, an [AN] electri c or tele­

phone c o oper ative may

maintain, and operate, and sell, assign, convey, lease, mortgage, 

pledge, or otherwise dispose of or e n c u m b e r  lands, buildings , s t r u c­

tures, electric or telephone lines or systems, dams, plants a n d  e q u i p­

ment, and any other real or p e r son al property, tangible or intangible, 

w h i c h  is necessary, con ven i e n t ^  or a p p r o p r i a t e  to a c c o m p l i s h  the 

purpose for w h i c h  the cooperative is organized;

and sell, assign, convey, mortgage, pledge or otherwi se d i s p o s e  of or 

encumber franchises, rights, privileges, l i c e n s e s ^  and easements;

tives; and provid ing for an e f f e ctive date."

( 1 ) sue and be sued in its c o r p o r a t e  name;

( 2 ) have perpetual existence;

(3) adopt a corporate seal and a l t e r  it;

(4) construct, buy, lease, or o t h e r w i s e  acquire, and equip

(5) buy, lease, or o t h e rw ise acquire, and use, and exercise

(6 ) b o r r o w  money and o t h e r w i s e  cont ract i n d ebte dness, and
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issue evidences of indebtedness, and secure the payment of the indebt­

edness by mortgage, pledge, or deed of trust of, or any other encum­

brance upon its real or personal property, assets, franchises, or 

revenues;

(7) construct, maintain, and operate electric transmission 

and distribution lines, or telephone lines along, upon, under and 

across publicly owned lands and public thoroughfares, including, 

without limitation, all roads, highways, streets, alleys, bridges^. and 

causeways;

(8) exercise the power of eminent domain;

(9) become a member of other cooperatives or corporations 

or own stock in them;

(10) conduct its business and exercise its powers inside or 

outside the state;

(11) adopt, amendj. and repeal bylaws;

(12) make all contracts necessary, convenient^, or appropri­

ate for the full exercise of its powers;

(13) make donations for the public welfare or for charita­

ble. scientific, or educational purposes;

(14) do and perform any other act and thing, and have and 

exercise any other power which may be necessary, convenient^. or appro­

priate to accomplish the purpose for which the cooperative is or­

ganized.

* Sec. 3. AS 10.25.010 is amended by adding a new subsection to read:

(b) An electric or telephone cooperative may not use cooperative 

funds to promote or oppose the candidacy of a candidate for director 

of the cooperative.

* Sec. 4. AS 10.25.020 is amended to read:

Sec. 10.25.020. POWERS OF ELECTRIC COOPERATIVE. An electric 

CSHB 394 (Jud) -2-
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cooperative may

(1) generate, manufacture, purchase, acguire, accumulate^ 

and transmit electric energy, and distribute, sell, supply^ and dis­

pose of electric energy to its members, to governmental agencies and 

political subdivisions, and to other persons not exceeding 10 percent 

of the number of its members; however, a cooperative that [WHICH] 

acquires existing electric facilities may continue service to persons, 

not in excess of 40 percent of the number of its members, who are 

already receiving service from these facilities without requiring them

to become members, and these persons may become members upon the terms

as may be prescribed in the bylaws;

(2) assist persons to whom electric energy is or will be

supplied by the cooperative in wiring their premises and in acquiring 

and installing electrical and plumbing appliances, equipment, fixtures 

and apparatus by financing them, and in connection with these services 

wire or have wired the premises, and buy, acguire, lease, sell, dis­

tribute, install^, and repair electric and plumbing appliances, equip­

ment, fixtures^, and apparatus;

(3) assist persons to whom electric energy is or will be

supplied by the cooperative in constructing, equipping, maintaining^ 

and operating electric cold storage or processing plants by financing 

them or otherwise^.

(4) operate a waste heat distribution system;

(5) operate a heating distribution system that was in 

existence on the effective date of this A c t .

* Sec. 5. AS 10.25.070 is amended to read:

Sec. 10.25.070. BY.LAWS. The board of directors shall adopt the 

first bylaws of a cooperative to be adopted following an incorpo­

ration, conversion, merger,, or consolidation. Thereafter the district
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delegates in cooperatives having three or more districts that are not 

connected by a road system to another district of the cooperative may 

adopt, amend, or repeal the bylaws by the affirmative vote of a major­

ity of the district delegates voting on the adoption, amendment, or 

repeal at a meeting of the district delegates. In all other coopera­

tives the members shall adopt, amend, or repeal the bylaws by the 

affirmative vote of a majority of the members voting on the question

[ADOPTION, AMENDMENT, OR REPEAL EITHER AT A MEETING OF THE MEMBERS OR

BY MAIL BALLOT WITHOUT A MEETING]. The bylaws shall set out the 

rights and duties of members, district delegates, and directors and 

may contain other provisions for the regulation and management of the 

affairs of the cooperative consistent with this chapter or with the 

articles of incorporation of the cooperative.

* Sec. 6. AS 10.25.080 is amended to read:

Sec. 10.25.080. MEMBERS. fa) Each incorporator of a coopera­

tive shall be a member of the cooperative or of another cooperative 

that is a member of it. A person may not become a member unless that 

person agrees to use electric energy, or telephone service, or other 

services furnished by the cooperative when they are made available

through its facilities.

fb) Membership in a cooperative is not transferrable, except as 

provided in the bylaws. The bylaws may

f 1) prescribe additional qualifications and limitations on 

memberships

f2) require membership as a condition of obtaining service

from the cooperative?

f3) provide for termination or suspension of membership?

however, a membership m a y not be terminated unless procedures for

termination are contained in the bvla 
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* Sec. 7. AS 10.25.100 is amended to read:

Sec. 10.25.100. NOTICE OF MEETINGS. E x c e p t  as o t h e r w i s e  p r o­

vid e d  in this chapter, w r i t t e n  notice stating the time and place of 

each m e e t i n g  of the members or district delegates [AND, IN THE CASE OF 

A S P E C I A L  MEETING, THE PURPOSE OR P U R P O S E S  FOR W H I C H  T H E  M E E T I N G  IS 

CALLED,] shall be given to each m e m b e r  or district delegate, either 

pe r s o n a l l y  or by mail, not less than J_5 [20] days or [NOR] more than 

60 [A0] days before the date of the meeting. N o t i c e  of a special

the m e e t i n g  is called, shall be given to each m e m b e r or district

delegate, either personally or by mail, not less than 90 days or more

than 120 days before the date of the meeting. If mailed, notice is 

consid e r e d  given when it is deposited in the U n i t e d  States mail with 

p o s t a g e  p r e p a i d  addressed to the m e m b e r  or d istrict d e l eg ate at the 

address of the m e m b e r  or delegate as it appears on the records of the 

c o o p e r a t i v e .

* Sec. 8 . AS 10.25.120 is amended to read:

Sec. 10.25.120. VOTING. Each m e m b e r  is e n t i t l e d  to one vote on 

each m a t t e r  submitted to a vote of the m embership [(1) AT A  M E E T I N G  OF 

THE M E M B E R S  O R  (2) BY MAIL BALLOT P E R M I T T E D  BY A S  10.25. 070]. Each 

m e m b e r  of a district is entitled to one v ote on each m a t t e r  submitted 

to a vote at a district meeting. A m e m b e r  may not vote by proxy but 

may vote [VOTING A T  A MEETING SHALL BE IN PERSON, BUT], if the bylaws 

so provide, [MAY A L S O  BE] by mail.

* Sec. 9. A S  10.25 is amended by adding a n e w  section to read:

Sec. 10.25.125. RECORD DATE. To determine the m e m b e r s  entitled 

to n o t i c e  of a m e e t i n g  of the members or to vote on a m a t t e r  that is 

to b e  subm itted to a vote of the members, or for any other proper 

purpose, the b o a r d  of directors may fix a date that  occurs no more
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than 30 days before the date of notice or d i s t r i b u t i o n  o f  m a i l  ballots 

as the record date for the determination. If a r e c o r d  date is not 

fixed for the d e t e r m i n a t i o n  of members entitled to n o t i c e  of a meeting 

or to vote on a matter, the date on w hich notice of the m e e t i n g  or of 

mail voting is first m a i l e d  is the record date. W h e n  a d e t er mination  

of members entitled  to v o t e  at a m e e t i n g  is made, the d e t e rmination  

applies until the m e e t i n g  is adjourned sine die.

* Sec. 10. AS 10.25.140 is a m e n d e d  to read:

Sec. 10.25. 140. B O A R D  OF DIRECTORS. The b u s i n e s s  of a co­

operative shall be m a n a g e d  by a board of not less t h a n  five directors, 

each of whom shall be a m e m b e r  of the cooperative or of a n o t h e r  co­

operative w hich is a m e m b e r  of it. The bylaws s h a l l  p r e s c r i b e  the 

n umbe r of directors, their qua lifications other t h a n  those prescribed 

in *-his chapter, and the m a n n e r  of h o l d ing m e e t i n g s  of the b o a r d  of 

directors and of e l e c t i n g  successors to directors w h o  resign, die, or 

are otherwise incapable of acting. The bylaws shall [MAY] p r o v i d e  for 

the removal of directors from office for cause and f o r  the e l e c t i o n  of 

their successors. Director s m a y  not receive salaries for the services 

as direct~rs and, except in emergencies, shall not r e c e i v e  salaries 

for their services in any other capacity without the a p p r o v a l  of the 

members. The bylaws may, however, prescribe a fixed fee for each day

of attenuance at a m e e t i n g  of the board of directors or o ther m e e ting

w h i l e  officially r e p r e s e n t i n g  the cooperative and f o r  each day of 

n e c e s s a r y  travel to and from a m e etin g of the b o a r d  o f  directors or 

o t h e r  meeting w hile o f f i c i a l l y  represent ing the c o o p e r a t i v e  [ EACH 

M E E T I N G  OF THE BOARD O F  DIRECTORS] and m a y  provide f o r  insurance and 

reimbursement of actual expenses incurred while p e r f o r m i n g  duties as a 

d i r ector [OF ATTENDANCE].

* Sec. 11. AS 10.25 is amended by adding a n e w  section to read:
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Sec. 10.25.145. L I A B I L I T Y , INDEMNIFICATION, A N D  INSURANCE. (a) 

A pro tected p e r s o n  is n o t  individually liable f o r  c o n d u c t  performed 

w i t h i n  the scope of the p e r s o n ' s  duties for the c o o p e r a t i v e .  However, 

the protected p e r son m a y  be h e l d  individually l i a b l e  for c o n d u c t  if it

was not reasonable for the p e r s o n  to believe that the c o n d u c t  w a s  in,

or not contrary to, the b e s t  interests of the c o o p e r a t i v e .

(b) Unless p r o h i b i t e d  b y  the articles of i n c o r p o r a t i o n  or b y­

laws, the cooperative shall indemnify a protected p e r s o n  w h o  is or may 

be made a party to a c o n t e s t e d  matter against e x p e n s e s  a c t u a l l y  and 

re a s o n a b l y  incurred in c o n n e c t i o n  with the contested m a t t e r .  However, 

the cooperative may not  i n d e m n i f y  the protected p e r s o n  if the person 

did not reasonably b e l i e v e  the conduct to be in, or not o p p o s e d  to,

the best interests of the cooperative. With r e s p e c t  to a criminal

a ction or proceeding, the cooperative shall i n d e m n i f y  a protected

p e r s o n  unless the p e r s o n  h a d  reasonable cause to b e l i e v e  that the 

conduct was unlawful.

(c) A  cooperative m a y  purchase and maintain i n s u r a n c e  on behalf 

of a protected person a g a i n s t  liability asserted a g a i n s t  the protected 

p erson and incurred in an official capacity or a r i s i n g  out of the

pe r s o n ' s  status, w h e t h e r  or n o t  the cooperative w o u l d  h a v e  the power 

to indemnify the person a g a i n s t  the liability under this sectj

(d) In this section

( 1 ) "conduct" i n c l u d e s  action, inaction, and omission;

(2 ) "contested m a t t e r "  means a proposed, pending, or c o m­

ple t e d  action or proceeding, w h e t h e r  civil, criminal, a dminis trative,  

or investigative;

(3) "expenses" i n c l u d e  attorney fees, j u d g m e n t s ,  fines, and 

amounts paid in settlement;

(4) "protected p e r s o n "  means a director, officer, employee,
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or agent of a cooperative.

* Sec. 12. AS 10.25.150 is a m end ed to read:

Sec. 10.25.150. T E R M  O F  O F F I C E  O F  DIRECTORS. The directors of

a c o o p e r a t i v e  named in article s of incorporation, consolidation, 

m e r g e r ^  or conversion h o l d  office until the next a n n u a l  m e e t i n g  of the 

m e m b e r s  and until their successors are elected and q u a lify. [AT EACH 

A N N U A L  MEETING, OR IN CASE OF F A I L U R E  TO HOLD T H E  A N N U A L  M E E T I N G  AS 

S P E C I F I E D  IN THE BYLAWS, A T  A  S P E C I A L  M E E T I N G  CALLED F O R  T H A T  PURPOSE, 

T H E  M E M B E R S  SHALL E LECT D I R E C T O R S  TO H O L D  OFFICE U N T I L  THE NEXT ANNUAL 

M E E T I N G  OF THE MEMBERS, E X C E P T  AS O T H E R W I S E  PROVIDED I N  TH IS CHAPTER.] 

Each elected director h o l d s  office for the term for w h i c h  elected and 

u ntil a successor is e l e c t e d  and qualifies.

* Sec. 13. AS 10.25.160 is a m e n d e d  to read:

Sec. 10.25.160. S T A G G E R E D  TER MS OF OFFICE F O R  DIRECTORS. In­

stead of electing all directors  annually, the bylaws n a y  p r ovid e that 

d i r e c t o r s  shall be e l ected for terms not tc exceed t h r e e  years, or 

u n t i l  their successors are elected and qualify, and that the terms of 

d i r e c t o r s  shall be staggered so that one-thirc of the directors, or a 

n u m b e r  as close to o n e - t h i r d  as possible, shall be e l e c t e d  [AT] each 

y e a r  [ANNUAL MEETING].

* Sec. 14. AS 10.25.175(a) is amended to read:

(a) A  m e e t i n g  of the b o a r d  of directors may be a t t e n d e d  by m e m­

ber s  o f  the cooperative. E x c e p t  w h e n  voice votes are authoi I, a

v o t e  shall be conducted in such a m a n n e r  that the m e m b e r s  m a y  k n o w  the

v o t e  of each person e n t i t l e d  to vote. The board of directors may

c o n d u c t  a meeting by t e l e c o n f e r e n c e  or similar c o m m u n i c a t i o n s  e q u i p­

m e n t  if the board gives r e a s o n a b l e  n o t i c e  of the m e e t i n g  and if m e m­

bers  of the cooperative are able to a t t e n d  the m e e t i n g  sites and hear 

the meeting. This section applies only to a meeting at w h i c h  a quorum 

C S H B  394 (Jud) - 8 -
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1 of the b o a r d  participates.

2 , / *  Sec. 15. A S  10.25.175(c) is amended to read:

(c) The following except ed subjects nay be d i s c u s s e d  in an

e x e c u t i v e  session:

( 1 ) - m a t t e r s  the immediate knowledge of w h i c h  w o u l d  clearly 

have an adverse effect on the finances of the cooperative;

(2 ) subjects that tend to prejudice the r e p u t a t i o n  and

c h a r a c t e r  of a p e r s o n , i ncluding i n formation c o ncerning a member's

financi al r e c o r d ; however, the person m a y  request a public discussion;

(3) matters discussed with an attorney for the cooperative, 

the immediate  knowledge of w h i c h  could have an adverse effect on the 

legal p o s ition of the cooperative^

• (4) the status of current labor negotiations and personnel

m a t t e r s ;

(5) matters specifically exempted from disclosure by law;

(6 ) sealed bids, trade secrets, or other confidential

1 7 | commercial information;

18 (7) discussion of litigation by or against the c o o p e r a t i v e .

* Sec. 16. AS 10.25.175(e) is repealed and reer.acted to read:

(e) A member affected by action taken contrary to this section

m a y  b r i n g  a suit in the su perior court. The court m a y  order a p p r o p r i­

ate e q u i table relief after c ons idering the circumstances of the case. 

A c t i o n  taken contrary to this section is not void if other equitable 

re l i e f  is available and appropriate.

* Sec. 17. AS 10.25.235 is a m e n d e d  to read:

2 6 * Sec. 10.25.235. M E M B E R’S RIGHT TO EXAMINE BOOKS AND RECORDS. A

97
m e m b e r  of a cooperative may, at a reasonable time and for a proper

9P
purpose, examine and make copies of the bocks and records of the 

c o o p e r a t i v e  at the principal office of the cooperative. The

- 9 -  C S H B  3 9 4 ( J u d )
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c o o p e r a t i v e  m a y  charge a member an a mount equal to the actual cost of 

d u p l i c a t i n g  documents requested u n d e r  this section. The cooperative 

m a y  w i t h h o l d  books and records c o n c e r n i n g  specific m a t t e r s  that were 

p r e p a r e d  for or during an executive s e s s i o n  under A S  10.25.175(c) and 

not s u b s e q u e n t l y  made public by the cooperative. The cooper a t i v e  may 

a l s o  w i t h h o l d  the identity of public in formation that w a s  refe rred to 

d u r i n g  the execut ive session.

* Sec. 18. AS 10.25.240 is amended to read:

Sec. 10.25.240. MERGER. Except as provided in (b) of this 

section, one [ONE] or more cooperatives, each [HEREINAFTER] designated 

in this section as "merging c o o p e r a t i v e , "  n a y  m e r g e  into another 

cooperative, [HEREINAFTER] designated in this s e c t i o n  as "surviving 

c o o p e r a t i v e , "  by complying with the f o l l o w i n g  r e q u irements.

(1) The proposition for the m e r g e r  of the m e r g i n g  c o o p e r a­

tives into the surviving cooperative and proposed a r t i c l e s  of merger 

shall be s u b m itted to [A MEETING OF] the members of each merging 

c ooper a t i v e  and of the surviving cooperative. The n otice [OF THE 

MEETING] shall have attached to it a copy of the p r o p o s e d  articles of 

m e r g e r .

(2) If the proposed merger and the p r o p o s e d  articles of 

merger, with any amendments, are a p p ro ved b y  the a f f i r m a t i v e  vote of 

not less than two-thirds of those m e m b e r s  of each c o o p e r a t i v e  voting 

on t h e m  [AT THE MEETING], articles of m erger in the form approved 

shall be executed and acknowledged on b e h a l f  of each cooperative by 

its p r e s i d e n t  or vice president and its seal shall be affixed by its 

secretary.

* Sec. 19. AS 10.25.240 is amended by a ddin g a new s u b s e c t i o n  to read:

(b) A  m e r g e r  of electric or telephone cooperatives m a y  not take 

effect unless the surviving cooperative expressly a g r e e s  to comply 

CSHB 394 (Jud) “10-
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with the terms of each c o l l e c t i v e  ba rgaining a g r e e m e n t  e n t e r e d  int( 

between a m e rging c ooperat ive and a labor o r g a n i z a t i o n  representing 

employees of the c ooperative  that is in effect on the date of merger.

* Sec. 20. AS 10.25.260 is a m e n d e d  to read:

Sec. 10.25.260. CONSOLIDATION. Two or core cooperative s, [HERE­

INAFTER] designated in this section as "conso l i d a t i n g  cooperative^" 

m a y  consolidat e into a n e w  cooperative, [HERFINAFTER] d e s i g n a t e d  in 

this section as the "new cooper a t i v e , "  by complying w i t h  the following 

r e q u i r e m e n t s :

(1) The p r o p o s i t i o n  for the consol i d a t i o n  into the new 

cooperative and proposed articles of c onsolidation shall be submitted 

to [A M E E T I N G  OF] the m e m b e r s  of each cons olidating cooperative. The 

notice [OF THE MEETING] shall have a t t a ched to it a copy of the p r o­

posed articles of consolidation.

(2) If the p r o p o s e d  c o n s o l i d a t i o n  and the p r o p o s e d  articles 

of consolidation, with any amendments, are approved by the affirmative 

vote of not less than two-thi rds of those members of each c o n s o l i d a t­

ing cooperative voting on them, articles of consolid ation in the form 

approved shall be executed and acknowl edged cm b e h a l f  of each c o n s o l­

idating cooperative by its p r e s ident  or vice p r e s i d e n t  and its seal 

shall be affi xed and attes ted by its secretary.

* Sec. 21. AS 10.25.320 is a m e nded  to read:

Sec. 10.25.320. D I S S O L U T I O N  OF COOPERATIVE TH A T  [WHICH] HAS 

COMMENCED BUSINESS. A c oopera tive that [WHICH] has c o m m e n c e d  business 

may be dissolved in the f o l l o w i n g  mannerj_ [.]

(1) The p r o p o s i t i o n  to dissolve shall be s u b m i t t e d  to the 

members of the cooperative [AT AN ANNUAL  OR S P E C I A L  M E E T I N G ] . The 

notice shall state [SET FORTH] the proposition.

(2) The p r o p o s i t i o n  is approved by the a f f i r m a t i v e  vote of

-11- CSHB 3 9 4 (Jud)
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at least two-thirds of the m e m b e r s  v o t i n g  on the p r o p o s i t i o n  if the 

n u m b e r  of m e mbers voting to a p p rove it constitutes [AT THE M E E T I N G  THE 

M E M B E R S  SHALL APPROVE, BY THE A F F I R M A T I V E  VOTE OF N O T  LESS THAN] a 

m a j o r i t y  of all members of the cooperative [, THE P R O P O S I T I O N  TO 

D I S S O L V E  THE COOPERATIVE].

(3) Upon approval, a • c e r t i f i c a t e  of elec tion to dissolve, 

h e r e a f t e r  designated the " c e r t i f i c a t e , "  executed and a c k n o w l e d g e d  on 

b e h a l f  of the cooperative by its p r e s i d e n t  or vice p r e s i d e n t  u n d e r  its 

seal, attested by its secretary, shall be submitted to the c o m m i s s i o n­

er for filing together w i t h  an a f f i d a v i t  by the o f f icer e x e c u t i n g  the 

certificate stating that the statements in the c e r t i f i c a t e  are true. 

The certificate shall state the name of the cooperative, the address 

of its principal office, and that the members of the c o o p e r a t i v e  have 

v oted to dissolve the cooperative.

* Sec. 22. AS 10.25.400 is amended to read:

Sec. 10.25.400. L I M I T A T I O N S  ON D I S P O S I T I O N  OF [ALL THE] PROP­

ERTY. A  cooperative may not oth erwise sell, lease^ or dispose  of more 

than 15 percent of the co operative's total assets, less depreciation, 

as reflecte d on the books of the c oo perative at the time of the trans­

action [ALL OR A  SUBSTANTIAL P O R T I O N  OF ITS PROPERTY] unless the 

t r ans action is authorized und er this section. The tr ansa c t i o n  is 

a p p r o v e d  by the affirmative vote of n o t  less than two-thirds of the 

m e m b e r s  voting on the transaction if the number of m e m b e r s  voting to 

approve it constitutes [BY THE A F F I R M A T I V E  VOTE OF N O T  LESS THAN] a 

m a j o r i t y  of all the members of the cooperative. However, n o t w i t h­

stand i n g  a p r o v ision of this chapter or any other p r o v i s i o n  of law, 

the board of directors may, upon  the author i z a t i o n  of a m a j o r i t y  of 

those members of the cooperative v o t i n g  on the issue in an election in 

w h i c h  at least 1 0  percent of the eligible m e m bers r e t u r n  ballots

C S H B  3 9 4  ( J u d ) -12-



[PRESENT AT A  M E E TING OF T H E  MEMBERS], sell, lease^ or otherwise 

d i s pose of all or a s u b s t a n t i a l  portio n of its p r o p e r t y  to another 

cooperative or to the state if the sale complies w i t h  (d) of this 

section  [HOLDER OF ITS P R O P E R T Y  TO ANOTHER C O O P E R A T I V E  O R  TO THE 

H O L D E R  OF AN E V I D ENCE OF I N D E B T E D N E S S  ISSUED T O  THE U N I T E D  S TA TES OF 

A M E R I C A  OR A N  A G E N C Y  OR I N S T R U M E N T A L I T Y  OF IT] .

Sec. 23. AS 10.25.400 is a m e n d e d  by adding n e w  subsections to read;

(b) Before a vote to a u t h oriz e the dispo sition or sale o f  more 

than 15 percent of the total assets of the cooperative, o t h e r  than a 

vo t e  to authorize d ispositi on or sale to the state or a n o t h e r  c o o p e r a­

tive, the bo ard of directors shall

( 1 ) have the t a n g i b l e  and intangible p r o p e r t y  that is

p r o p o s e d  for sale appr aised b y  three appraisers; the a p p r a i s e r s  shall 

be chosen by the board and m a y  not be associated with the cooperative 

or a proposed buyer of cooper a t i v e  property; the first p r o p o s e d  buyer 

shall advance to the c o o p e r a t i v e  m o n e y  sufficient to pay for the

a p p r a i s a l s ;

(2) notify all c o o p e r a t i v e  members, at least 90 days in

advance, of a vote on d i s p o s i t i o n  of cooperative property; the notice 

m u s t  contain detailed p roposals for disposition of the property;

(3) at least 90 days b efore the vote, n otify all other

cooperatives situated and o p e r a t i n g  in the state that the p r o p e r t y  is 

avail a b l e  for disposition and include w i t h  the n o tic e one copy o f  each 

appraisal of the property;

(4) at least 30 days before the vote, mail to all memb ers j
i

an y  alternate proposals m a d e  b y  a n other cooperative, or b y  cooperative 

m e m b e r s  if an alternate p r o posal signed by at least 50 m e m b e r s  has 

b e e n  submitted to the board, together w i t h  any re comm e n d a t i o n  that the 

b o a r d  has made; and j

-13- CSHB 3 9 4 (Jud)
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(5) p l a c e  each proposal for which n o t i c e  has been given on 

the ballot.

(c) This s e c t i o n  does not apply to the t r a n s f e r  of cooperative 

p r o p e r t y  under AS 10.25.240 - 10.25.300.

(d) The sale of a cooperative may not take effect u nless the 

p u r c h a s e r  expressly agrees to comply with the terms of each collective 

b a r g a i n i n g  ag reement entered into between the c o o p e r a t i v e  b e i n g  sold 

a n d  a labor o r g a n i z a t i o n  repre senting employees o f  the cooperative 

that is in effect o n  the date of sale.

* Sec. 24. The a m e n d m e n t s  to AS 10.25.400 made by sec. 23 of this Act

do not a p p l y  to a sale of cooperative property that w a s  approved by the

m e m b e r s  b e f o r e  the e f f e c t i v e  date of this Act.

* Sec. 25. AS 10.25.245 is repealed.

* Sec. 26. This Act t a k e s  effect immediately under A S  01.10.070(c).

C SH B  3 9 4  ( J u d ) - 1 4 -
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R e f e r r e d :  J u d i c i a r y

5 - 1 6 9 5 D

Original sponsor: Labor and Commerce
Committee

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 394 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to electric and telephone coopera­

tives; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. £S 10.05.376(c) is amended to read:

(c) The [EXCEPT AS PROVIDED IN AS 10.25.245, THE] provisions of 

this chapter govern the procedures for and effect of the merger.

* Sec. 2. AS 10.25.010 is amended to read:

Sec. 10.25.010. POWERS OF ELECTRIC OR TELEPHONE COOPERATIVE. 

Except as provided in (b) of this section, an [AN] electric or tele­

phone cooperative may

(1) sue and be sued in its corporate name;

(2) have perpetual existence;

(3) adopt a corporate seal and alter it;

(4) construct, buy, lease, or otherwise acquire, and equip, 

maintain, and operate, and sell, assign, convey, lease, mortgage, 

pledge, or otherwise dispose of or encumber lands, buildings, struc­

tures, electric or telephone lines or systems, dams, plants and equip­

ment, and any other real or personal property, tangible or intangible, 

which is necessary, convenient^ or appropriate to accomplish the 

purpose for which the cooperative is organized;

(5) buy, lease, or otherwise acquire, and use, and exercise 

and sell, assign, convey, mortgage, pledge or otherwise dispose of or 

encumber franchises, rights, privileges, licenses^ and easements;

(6) borrow money and otherwise contract indebtedness, and

H B 0 3 9 4 B  - 1 -  C S H B  3 9 4 ( L & C )
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issue evidences of indebtedness, and secure the payment of the indebt­

edness by mortgage, pledge, or deed of trust of, or any other encum­

brance upon its real or personal property, assets, franchises, or 

revenues;

(7) construct, maintain, and operate electric transmission 

and distribution lines, or telephone lines along, upon, under and 

across publicly owned lands and puLlic thoroughfares, including, 

without limitation, all roads, highways, streets, alleys, bridges^ and 

causeways;

(8) exercise the power of eminent domain;

(9) become a member of other cooperatives or corporations 

or own stock in them;

(10) conduct its business and exercise its powers inside or 

outside the state;

(11) adopt, amende and repeal bylaws;

(12) make all contracts necessary, convenient^ or appropri­

ate for the full exercise of its powers;

(13) make donations for the public welfare or for charita­

ble, scientific, or educational purposes;

(14) do and perform any other act and tiling, and have and 

exercise any other power which may be necessary, convenient^ or appro­

priate to accomplish the purpose for which the cooperative is or­

ganized.    ""

* Sec. 3. AS 10.25.010 is amended by adding a new subsection thread:

(b) An electric or telephone cooperat'±ve-jnay not use-cooperative 

funds to promote or oppose the candidacy of a candidate for director 

of the cooperative.

* Sec. 4. AS 10.25.020 is amended to read:

Sec. 10.25.020. POWERS OF ELECTRIC COOPERATIVE. An electric

C S H B  3 9 4  ( L & C ) - 2 - H B 0 3 9 4 B
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(1) generate, manufacture, purchase, acquire, accumulate^ 

and transmit electric energy, and distribute, sell, supply^ and dis- 

pose of electric energy to its members, to governmental agencies and 

political subdivisions, and to other persons not exceeding 10 percent 

of the num b e r  of its members; however, a cooperative that [WHICH] 

acquires existing electric facilities may continue service to persons, 

not in excess of 40 percent of the number of its members, who are 

already receiving service from these facilities without requiring ther. 

to become members, and these persons may become members u p o n  the terms 

as may be prescribed in the bylaws;

(2) assist persons to w h o m  electric energy is or will be

supplied by the cooperative in w ir i n g  their premises and in acquiring 

and installing electrical and plumbing appliances, equipment, fixtures 

and apparatus by financing them, and in connection w i t h  these services 

wire or hav e  wired the premises, and buy, acquire, lease, sell, d i s­

tribute, install^ and repair electric and p lu m b i n g  appliances, e q u i p­

ment, fixtures^ and apparatus;

(3) assist persons to w h o m  electric energy is or will be

supplied by the cooperative in constructing, equipping, main t a i n i n g^  

and operating electric cold storage or processing plants by financing 

them or other w i s e ^

(4) operate a w aste heat dist ri b u t i o n  system;

(5) operate a h e a t i n g  di s t ribution system that was in

existence on the effective date of this A c t .

* Sec. 5. AS 10.25.070 is amended to read:

Sec. 10.25.070. BYLAWS. The board of directors shall adopt the 

first bylaws of a cooperative to be adopted following an i n c o r p o­

ration, conversion, merg e r ^ or consolidation. T h ereafter the district

cooperative may

HB0394B -3- CSHB 394(L&C)
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1 d e l egates in cooperatives having three or more districts that are not

2 c o nnected by a road system to another district of the cooperative may

3 adopt, amend, or repeal the bylaws by the affirn.ative vote of a major-

4 ity of the district delegates vo t i n g  on the adoption, amendment, or

5 repeal at a meeting of the district delegates. In all ottv.r coopera-

6 tives the members shall adopt, amend, or repeal the bylaws by the

7 a ffirmative vote of a majority of the members v o t i n g  on the question

8 [ADOPTION, AMENDMENT, OR REPEAL EITHER AT A MEET I N G  OF THE MEMBERS OR

9 BY M A I L  BALLOT WITHOUT A  MEETING]. The bylaws shall set out the

10 rights and duties of members, district delegates, and directors and

11 may contain other provisions for the regulation and management of the

12 affairs of the cooperative consistent with this chapter or with the

13 articles of incorporation of the cooperative.

14 * Sec. 6. AS 10.25.080 is amended to read:

.15 Sec. 10.25.080. MEMBERS. (a ) Each incorporator of a coopera-
W
' 16 tive shall be a member of the cooperative or of another cooperative

17 that is a member of it. A  per s o n  may not become a me mb e r  unless that

18 p e r s o n  agrees to use electric energy, or telephone service, or other

19 services furnished by the cooperative w hen they are made available

20 through its facilities.

21 (b) Membership in a cooperative is not t r a n s f e r r a b l e , except as

22 p r ov i d e d  in the bylaws. The bylaws may

23 (1) prescribe additional qualifications and ''imitations on

24 m e m b e r s h i p ^

25 (2) require m embership as a condition of obtaining service

26 from the cooperative; ;

27 (3) provide for termination or suspension of membership;

28 however, a membership may not be terminated unless procedures for

29 te r m i n at i o n  are contained in the b y l a w s .

CSHB 394 (L&C) -4- HB0394B
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1
Sec. 10.25.100. NOTICE OF MEETINGS. Except as otherwise p r o­

vid e d  in this chapter, w r i t t e n  notice, stating the time and place of 

eac h m e e t i n g  of the members or district delegates [AND, IN THE CASE OF 

A S P EC I A L  MEETING, THE PURPOSE OR PURPpSES FOR W H I C H  T H E  MEETING IS 

CALLED,] shall be given to each m e m b e r  or district delegate,! either 

p e r s o n a l l y  or by mail, not less than 2Q days nor more than 40 days

b efore the date of the meeting. N o t i c e of a special meet i n g of the

m embers, together with notice of the purpose for w h i c h  the meeting is

Sec. 7. AS 10.25.100 is amended to,read:

10 , J j /  called, shall be given to each m e m b e r  or district delegate, either

( f  /
11 / p e rs o n a l l y  or by mail, not less than^90 days or m o r e  than 120 days

12
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bef or e  the date o f the meeting. I r  mailed, notice is considered given 

w h e n  it is deposited in the Uni t e d  States mail w i t h  postage prepaid 

ad d r e s s e d to the mem b e r  or district delegate at the address of the 

m e m b e r  or delegate as it appears on the records of the cooperative.

* Sec. 8. AS 10.25.120 is amended to read: ,
Si. j. 10.25.120. VOTING. Eag.b.-mambexj.sJeptitled to one vote on 

each m at t e r  submitted to a vpte of the membe r s h ip  j/(l) A T  A MEETING OF

THE MEMB E R S  OR (2) BY M A I L  BALLOT~PE-RMLTT-ED— 'BY A S  10.25.070]. Each

m e m b e r  of a district is entitled to one vote on each m a t t e r  submitted 

to a vote at a district meeting. A m e mb e r  may not vote by proxy but 

m a y  v o t e  [VOTING AT A M E E T I N G  SHALL BE IN PERSON. BUT], if the bylaws 

so provide, [MAY ALSO BE] by mail.

* Sec. 9. AS 10.25 is amended by adding a new section) to\read:

o determine the members entitled

H B0394B

Sec. 10.25.125. RECO R D  DATE 

to notice of a meeti n g  of the members 'Qr^ to vote on a mat t e r  that is

to be submitted to a vote of the members, or for any other proper

purpose, the board of directors may fix a date that occurs no more

t h a n ^ C f  days before the notice or"v?tkg as the record date for the

*  &  " CSHB 3 9 4 (L&C)
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2
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6
7

8 

9

10
11
12
13

14

15

16

17

18

19

20 
21 
22̂

determination. If a record date is not fixed for the d e t e r m i na t i o n  of 

members entitled to notice of a meet i n g  or to vote on a matter, the 

date on w h i c h  notice of the meet in g  or of mail vo t i ng  is first mailed 

is the record date. When a d et e r m i n a t io n  of members entitled to vote 

at a meet in g  is made, the deter m i n a t io n  applies until the m e e t i ng  is 

adjourned sine die.

Sec. 10. AS 10.25.140 is amended toxread:

Sec. 10.25.14.0. B OARD OF DIRECTORS, The business of a c o­

operative shall be managed by a board of not less than five directors, 

each of w h o m  shall be a me mb e r  of the cooperative or of another c o­

operative w h i c h  is a m e m b e r  of it. The bylaws shall prescribe the 

n umber of directors, their qualifications o ther than those p rescribed 

in this chapter, and the manner of hold i n g  meetings of the board of 

directors and of electing successors to directors who resign, die, or 

are otherwise incapable of acting. The bylaws shall [MAY] provide for 

the removal of directors from office for cause and for the election of 

their successors. Directors may not receive salaries for the services 

as directors and, except in emergencies, shall not receive salaries 

for their services in any other capacity without the approval of the 

members. The bylaws may, however, p r escribe a fixed fee for e ach day 

of attendance at a meeting of the board of directors or other m e e t i n g 

w hile officially representing the cooperative [EACH MEET I N G  OF THE 

BOARD OF DIRECTORS] and may provide for insurance and reimbursement of 

actual expenses incurred whil'e p e r f o r m i n g  duties as a director [OF 

A T T E N D A N C E ] .

Sec. 11. AS 10.25 is amend.ed— by_'"adding a ne w  se_cti©R— tcr^readT'

27 Sec. 10.25. 1 4 3 ' T l I A B I L I T Y  , INDEMNIFICATION, AN D  INSURANCE, '(ji)
28 A protected person is~~TYot-individually liable- for conduct p.exfo-nned

29 within the scope of the person's duties for the cooperative. However,

<1
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1 the pr o t e c t e d  person may be held individually liable for conduct if it

2 was not reasonable for the person to believe that the conduct was in,

3 or not contrary to, the best interests of the cooperative.

4 (b) Unless p r ohibited by the articles of i n co rporation or by-

5 laws, the cooperative shall indemnify a pro t e c t e d  pe r so n  who is or may

6 be made a party to a contested m a t t e r  against expenses actually and

7 reasonably incurred in c onnection wit h  the contested matter-.--However,

8 the cooperative may not indemnify the p r o tected p e r s o n  if the person

9 . did not reasonably believe the conduct to be in, or not opposed to,

10 the b est interests of the cooperative./ With respect to a criminal
"   /

11 action or proceeding, the cooperative shall indemnify a protected

12 person unless the person had reasonable cause to believe that the

13 conduct was unlawful.

14 (c) A cooperative may purchase and m a i n t a i n  insurance on behalf

15 of l p r otected per s o n  against liability asserted against the pro te c t e d

16 person and incurred in an official capacity or arising out of the

17 p e r s o n’s status, whet h e r  or not the cooperative w o u l d  have the p ower

18 to indemnify the person against the liability u n d e r  this section.

19 (d) In this section

20 (1) "conduct" includes action, inaction, and omission;

21 (2) "contested matter" means a proposed, pending, or com-

22 pleted action or proceeding, w h e t h e r  civil, criminal, administrative,

23 or investigative;

24 (3) "expenses" include attorney fees, judgments, fines, and

25 amounts paid in settlement;

26 (4) "protected person" means a director, officer, employee,

27 or agent of a cooperative.

28 * Sec. 12. AS 10.25.150 is amended to read:

29 Sec. 10.25.150. TERM OF OFFICE OF DIRECTORS. The directors of
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15

16

17

18

19

20 
21 
22
23

24

25

26

27

28 

29

a cooperative named in articles of incorporation, consolidation, 

m erger^ or conversion hold office until the next annual m e e t i n g  of the 

members and until their successors are elected and qualify. [AT EACH 

A NNUAL MEETING, OR IN CASE OF FAILURE TO H OLD THE A N N U A L  M E E T I N G  AS 

SPECIFIED IN THE BYLAWS, AT A SPECIAL MEET I N G  CALLED F O R  THAT PURPOSE, 

THE MEMBERS SHALL ELECT DIRECTORS TO H O L D  OFFICE U N T I L  THE NEXT AN N U A L 

MEETING OF THE MEMBERS, EXCEPT AS OTHERWISE P R O VIDED IN THIS CHAPTER.] 

Each elected director holds office for the term for w h i c h  elected and 

until a successor is elected and qualifies.

* Sec. 13. AS 10.25.160 is amended to read:

Sec. 10.25.160. STAGGERED TERMS OF OFFICE FOR DIRECTORS. I n­

stead of electing all directors annually, the bylaws may provide that 

directors shall be elected for terms not to exceed three years, or 

until their successors are elected and qualify, and that the terms of 

directors shall be staggered so that one-third of the directors, or a 

number as close to one-third as possible, shall be elected [AT] each 

year [ANNUAL M E E T I N G ] .

* Sec. 14. AS 10.25.175(a) is amended to read:

(a) A  meet i n g  of the board of directors may be attended by m e m­

bers of the cooperative. Except when voice votes are authorized, a

vote shall be conducted in such a manner that the members may kno w  the 

vote of each person entitled to vote. The board of directors may 

conduct a meeting by teleconference or similar communications e q u i p­

ment if the board gives reasonable notice of the m e e t i n g  and if m e m­

bers of the cooperative are able to attend the m e eting sites and hea r

the meeting. This section applies only to a m e e t in g  at w h i c h  a quorum 

of the board^paj^-rciTrarfces^_____________ __

* Sec. 1 5 / ^  AS 10.25 .175 ( c ^ i s  amended to x&aA/ 
iq ( c ^ ^ T h e  followipg^excepted ‘siibjects may be di s c u s s ed  in an

CSHB 394 (L&C) -8- HB03 9 4 B
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executive session:

(1) matters the immediate knowledge of w hich w o u l d  clearly 

have an adverse effect on the finances of the cooperative;

C
(2) subjects that tend to prejudice the r e p u t a t i o n  and 

character of a p e r s o n , including i nformation concerning a member's 

financial r e c o r d ; however, the p e r s o n  may request a public discussion;

(3) matters discussed w i t h  an attorney for the cooperative, 

the immediate knowledge of w h i c h  could have an adverse effect on the 

legal position of the cooperative^

(4) the status of current labor negotiations and personnel

m a t t e r s ;

(5) matters specifically exempted from disclosure by law;

(6) sealed bids, trade secrets, or other confidential

14 commercial information;

15

16

17

18

19

20 
21 
22
23

24

25

26

27

28 

29

(7) discussion of -a-gai-ust the c o o p e r a t i v e .

* Sec. 16. AS 10.25.175(e) j.s repealed and reenacted'to read:

(e) A  m emb e r  affected by act i o n  takeir'contrary to this section 

may bring a suit in the superior court. The court may order appropri- 

a te equitable relief after considering the circumstances of t h e _ c a s e .

Ac t i o n  taken contrary to this section is not voi d  if other e q uitable 

relief is available and appropriate.

* Sec. 17. AS 10.25.235 is amended to read:

Sec. 10.25.235. MEMBER'S R IGHT TO EXAMINE BOOKS A N D  RECORDS. A  

m e m b er  of a cooperative may, at a reasonable time and for a proper 

purpose, examine and make copies of the books and records of the 

cooperative at the principal office of the cooperative. The c o o p e r a­

tive may charge a member an amount equal to the actual cost of d u­

plicating documents requested under this section. The cooperative may 

withhold books and records concerning specific matters that were

HB0394B -9- CSHB 3 9 4 (L&C)



1 p re pared for or during an executive session under AS 10.25.175(c) and

2 not subsequently made public by the cooperative. The cooperative may

3 also withhold the identity of public information that was referred to

4 during the executive s e s s i o n T

5 * Sec. 18. AS 10.25.240j/is amended to reap:

6 Sec. 10.25.240. MERGER. Except as provided in (b) of this

7 section, one [ONE] or more cooperatives, each [HEREINAFTER] designated

8 in this section as "merging cooperative," may merge into another

9 cooperative, [HEREINAFTER] designated in this section as "surviving

10 cooperative," by complying w i t h  the following requirements.

11 (1) The proposition for the mer g e r  of the merg i n g coopera-

12 tives into the surviving cooperative and proposed articles of merger

13 shall be submitted to [A MEETING OF] the members of each merging

14 cooperative and of the surviving cooperative. The notice [OF THE

15 MEETING] shall have attached to it a copy of the proposed articles of

16 merger.

17 (2) If the proposed me r g e r  and the proposed articles of

18 merger, w ith any amendments, are approved by the affirmative vote of

19 not less than two-thirds of those members of each cooperative voting

20 on them [AT THE M E E T I N G ] , articles of me r g e r  in the form approved

21 shall be executed and acknowledged on behalf of each cooperative by

22 its president or vice president and its seal shall be affixed by its

23 secretary. /  ~ -—

24 I* Sec. 19. AS 10.25.240 is amended Miy adding a ,n'evT subsectioh-vto read:

25  ̂ (b) A  m er g e r  of electric or telephone cooperatives may^not take

2 6 ^ ^  effect unless the surviving cooperative expressly agrees to comply

27 ) with the terms of each c c M e c t i v e  barga i n i n g  agreement entered into

28 between a merging cooperative and a labor organization representing/

employees of the cooperative that is in effect on the date of merger,.
/

y 9
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1 * Sec. 20. AS 10.2fi.260 is amended to reap:

2 Sec. 10.25.260\x C O N S O L I D A T I O N ^ / T w o  or move cooperatives, [HERE-

3 INAFTER] designated in this section as " c o nsolidating cooperative/'

4 may consolidate into a new cooperative, [HEREINAFTER] designated in

5 this section as the "new cooperative," by complying wit h  the following

6 requirements:

7 (1) The proposition for the conso l i d a t i o n into the new

8 cooperative and proposed articles of consol i d a t i o n  shall be submitted

9 to [A MEETING OF] the members of each c o ns olidating cooperative. The

10 notice [OF THE MEETING] shall have attached to it a copy of the pro-

11 posed articles of consolidation.

12 (2) If the proposed c on s olidation and the proposed articles

13 of consolidation, wit h  any amendments, are approved by the affirmative

14 vote of not less than two-thirds of those members of each consolidat-

15 ing cooperative vo t i n g  on them, articles of consolidation in the form

16 approved shall be executed and a ck n o wledged on behalf of each consol-

17 idating cooperative by its president or vice president and its seal

18 shall be affixed and attested by its secretary.

19 * Sec. 21. AS 1 0 . 2 5 . 3 2 0 'Is a m e n d e d ^ o \ e a d :

20 Sec. 1 0 . 2 5 . 3 2 0 ^  D ISSOLUTION OF/ CO OP E R A T I V E  THAT [WHICH] HAS

21 COMMENCED BUSINESS. A cooperative that [WHICH] has commenced business

22 may be dissolved in the following manner.

23 (1) The propos i t i on  to dissolve shall be submitted to the

24 members of the cooperative [AT AN A N N U A L  OR SPECIAL M E E T I N G ] . The

25 notice shall state [SET FORTH] the proposition.

2 6 / A  (2) For a cooperative wit h fewer than 1 0 , 0 0 0 ^  s u b s c r i b e r s ,

7 3  the proposition is approved by the affirmative vote of two-thirds o( ( f ^ t^ - th ir d s ~ ^ ^ f

all the members of the cooperative./ For a cooperative with at least 

10,000 subscribers, the proposition is approved [AT THE MEET I N G  THE

S* AHB0394B -Aj)  ̂ ‘11' CSHB 394(L&C)



1 MEMB E R S  SHALL APPROVE,] by the affirmative vote of not less than a

2 m a j ority of all members of the cooperative [, THE P ROPOSITION TO

3 DISSOLVE THE C O O P E R A T I V E ] .

4 (3) Upo n  approval, a certificate of election to dissolve,

5 h e r e a f t e r  designated the "certificate," executed and acknowledged on

6 behalf of the cooperative by its president or vice president u n d e r its

7 seal, attested by its secretary, shall be submitted to the commission-

8 er for filing together wit h  an affidavit by the officer executing the

9 certificate stating that the statements in the certificate are true.

1L The certificate shall state the name of the cooperative, the address

11 of its principal office, and that the members of the cooperative have

12 v o t e d  to dissolve the cooperative.

13 * Sec. 22. AS 10.25.400 is amended to read:

14 Sec. 10.25.400. LIMITATIONS ON DISPOSITION OF [ALL THE] PROP-

s \ ^ 1 5  f .k t v  - A - o n n p g r a i ~ i v n  m a y  n o t  o t h e r w i s e  s e l l ,  l e a s e ^  o r  d i s p o s e  o f  m o r e

^ ^ 1 6  /^than j 5 percent?! of the cooperative's total assets, less d e p r e c i a t i on,

17 ^ its— re.fle.cLod^on the books of the cooperative at the time of the trans-

18 a ction [ALL OR  A  SUBSTANTIAL PORTION OF ITS PROPERTY] unless the

19 t ransaction is authorized u nder this section. For a cooperative with

20 
21 
* 2 ,

23 transaction is approved by the affirmative vote of not less than a

24 m a j o ri t y  of all the members of the cooperative. However, notwith-

25 standing a provision of this chapter or any other p r ovision of law,

26 the b oard of directors may, upo n  the authorization of a majority of

27 those members of the cooperative voting on the issue in an election in

28 w h i c h  at least 10 percent of the eligible members return ballots

affirmative

. . . . . .  . . . ------- . ---— ---------  r . j r . r  ■ _ j

vote of not less than two-thirds of all the members of the

cooperative For a cooperative with at least 10,000 subscribers. the

29 [PRESENT AT A  MEETING OF THE MEMBERS], sell, lease^ or otherwise
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dispose of all or a substantial port i o n  of its p r operty to another

cooperative or to the state if the sale complies w i t h  (d) of this

section [HOLDER OF ITS PROPERTY TO A N O T H E R  C OOPERATIVE OR TO THE 

HOLDER OF AN EVIDENCE OF INDEBTEDNESS ISSUED TO THE U NI T E D  STATES OF 

AMER I C A  O R  AN A G E N C Y  OR INSTR U M E N T A L IT Y ' O F  I T ] .

* Sec. 23. AS 10.25.400 is amended by (adding new subsections 6o read:

(b) Before a vote to authorize tihe di s p o s it i o n  or sale/ of more 

than 15 percent of the total assets of bhe cooperative, otlWr than a 

vote to authorize d i s p o sition or sale to tnfe^^tate or anp-ther c o o p e r a­

tive, the board of directors shall

(1) have the real and personal property that is proposed 

for sale appraised by three appraisers; the appraisers shall be chosen 

by the board and may not be a ssociated w i t h  the cooperative or a 

proposed b uyer of cooperative property; the first proposed b uyer shall

advance to the cooperative money sufficient to pay for the appraisals;

(2) notify all cooperative members, at least 90 days in 

advance, of a vote on dispos i t io n  of cooperative property; the notice 

must contain detailed proposals for di s po s i t i o n  of the property;

(3) at least 90 days before the vote, notify all other 

cooperatives situated and o p erating in the state that the property is 

available for d isposition and include w i t h  the notice one copy of each 

appraisal of the property;

(4) at least 30 days before the vote, mail to all members 

any alternate proposals made by another cooperative, or by cooperative 

members if an alternate proposal signed by at least 50 members has 

been submitted to the board, together w i t h  any re c o m m e nd a t i o n  that the 

board has made; and

(5) place each proposal for w h i c h  notice has bee n  given on 

the ballot.

HB0394B -13- CSHB 3 9 4 ( L & C )



1 (c) This section does not apply to the transfer of cooperative

2 p r o perty under AS 10.25.240 - 10.25.300.

3 (d) The sale of a cooperative may not take effect unless the

4 p u r c h a s e r  expressly agrees to comply wi t h  the terms of each collective

5 b a r ga i n i n g  agreement entered into b e t w e e n the cooperative b ei n g  sold

6 and a labor organization r e p r esenting employees of the cooperative

7 that is in effect on the date of sale.

8 * Sec. 24. The amendments to AS 10-25.400 made by sec. 23 of this Act

9 do not apply to a sale of cooperative p r o perty that was approved by the

10 members before the effective date of this Act.

11 * Sec. 25. AS 10.25.245 is repealed.

12 * Sec. 26. This Act takes effect immediately u nder AS 01.10.070(c).
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PROPOSED AMENDMENT TO 
CS f o r  HB 394 (L&C)

Submitted by: David Hutchens, ARECA
A p r i l  20, 1988

p . 5 , l i n e  7: change "20" to  "15" and change "40" to  "60"
p . 5 , l i n e  29: change "90" to  "30" and before  the word "notice" in s e r t  

" d a te  o f"  and a f t e r  th e  words " n o t ic e  o f"  d e l e t e  th e  
word "vo te"  and r e p la c e  i t  w i t h  " d i s t r i b u t i o n  o f  m a i l  
b a l lo ts "

p . 6, l i n e  22: a f t e r  th e 'w o rd  " c o o p e ra t iv e "  add "and f o r  each day o f
necessary t r a v e l  to  and from meetings w h ile  v f i c i a l l y  

re p re sen tin g  the  co o rp e ra t ive"  
p. 13, l i n e  11: change th e  p h ra s e  " r e a l  and p e rs o n a l"  to  read

" ta n g ib le  and in ta n g ib le "



Cramer

• ' A M E N D M E N T

•»

TO: HB 394

Page 2, line 15, after ' V 1:

Insert fla cooperative may not make a donation under this paragraph to 

pay lobbying or advertising expenses;"

- 1 - 2 / 2 5 / 8 8



LETTER OF INTENT 
on  

HB 394

By p r o v i d i n g  i n  AS 1 0 . 2 5 .1 2 0  t h a t  m em b ers  o f  c o o p e r a t i v e s  may 

v o t e  by m a i l ,  w h i l e  n o t  c h a n g in g  th e  quorum r e q u ir e m e n t s  c o n t a in e d  in  

AS 1 0 .2 5 .1 1 0 ,  i t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  v o t e s  co n d u c te d  

by m a i l  a r e  v a l i d  i f  a quorum p a r t i c i p a t e s  in  t h e  v o t e  w h e th e r  or n o t  

a quorum i s  p r e s e n t  in  p e r s o n  a t  t h e  m e e t in g  o f  t h e  members.

i
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