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N E G L E C T :
Conr-vjrZ • w  =>age A t

’ u ! -  A ttorney V ..- . • K r j r . f r .  
u  i  u fe g u s rd  A f j i r r :  a p>n«j- 
Cie f j l - r r  m a m .g , between 
Sw eetir. «nd a rr.«r w ith  
young cbudrer. She p.ans to 
d iv o T r Jimmy

"P a in fu l damaging ev- 
loenee" le ft him  with "ab so ­
lute!)! r.o reservations" ihat 
any child in Sweetln's care 
was in physical danger, said 
B'jckaivw

Sweetin s m other, sitting 
ir. the front row o f the speeta 
to r section with a younger 
daughter, cried as Buckalew  
reviewed the damage done to 
T iro  J imm y Sweetin was not 
there He has pleaded no con­
test lo  three fe lony counts 
and is awaiting sentencing 

U n t il F r id a y , when she 
was led out o f Buckalew 's 
th trd -floor cou riro  im in hand- 
ru ffs . Margaret Sweetin was 
free and had custody o f her 
newest b ab y . 3 -m on th -o ld  
Christoper Buckalew  made 
clc3r his ron rerr. that state 
o ffin a is  a llow ed th is to hap­
pen and his be lie f that he had 
a special ob ligation  to  act 
because they had fa iled  to 

“ It seems lik e  it would 
be negligence on my part not 
to p ro h ib it contact w ith  
Chnstop! <r as par. o f p roba ­
t io n ."  B u cka lew  sa id  "1 
think I have got a p rim ary  
responsib ility to protect that 
child

“ That action has not been 
taken by the A ttorney Gener­
a l's o ffic e ."

Buckalew said he didn't 
want another judge presiding 
over some fu tu re t r ia l with 
Christopher as the victim .

Defense a tto rn e y  G lenn  
C.-avez said the leg islature 
has specifica lly  reserved child 
r js to d y  decisions to fam ily  
court ar.d cautioned Buckalew  
that his sentence m ight be 
ille g a l K rum m  w h ile  ap ­
plauding the decision, said he 
didn't know  i f  it would su r­
v ive an appeal.

So fa r then- have been 
three court hearings to consid­
er the evidence against Mar­
garet and J im m y Sweetin At 
each o f these hearings there 
has been ang ry  g rum b ling  
from  social w orkers, law yers, 
w i lt  ses and others about 
the m in o r charge b rought 
against Margaret and the fact 
that she s t i l l had Christopher 

" I'm  appa lled that she was 
not charged with a fe lon y ."  
said Rosalie Nadeau, d irector 
o f the Anchorage Crisis Cen­
ter

Assistant A ttorney Genera l 
P a l Kennedy, whose o ffice 
made Ihe decision to leave 
Christopher w ith his m other, 
said the state got lim ited le ­
go, rig h ts  to C h ris to p h e r 
w ithin a month o f his b irth  

"She  i t i l l  had the child 
because at the tune we took 
custody ihe  had on ly  been 
charged w ith  a misdemean­
o r ,"  said Kennedy

K rum m  said the sta le  took 
an abused ch ild  from  Sweetin 
in 1983 and social w orkers 
knew before he did tha t she 
was more than an innocent 
bystander.

But Kennedy said Margaret 
Sw eetin 'i "record  a ll revo lves 
around In ju ry  to her children 
by o ther people The inten­
tion . i f  she moved in w ith any 
—s ir  was to  take ohv tica l
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Judge takes children away from mom

DafanM  attom ay G lenn Cravaz and defendant Margaret Sweetln listen lo  Judga Seaborn  
Buckalew  during een tandng Friday.

custody o f the rh iid  "
"N ow  that she's going to 

ja i l .  I'm  sure we rc going to 
be taking custody "

Sweetin . 24. started li fe  on 
the receiving end o l abuse 
and neglect As a ch ild  she 
was taken at least once from  
her home and placed in foster 
care . H e r s te p fa th e r , now 
dead, sexu a lly  abused he ra r.d  
e v e n tu a lly  fa th e re d  th ree  
ch ild ren on her w hile she was 
In he r e a r ly  teens Somewhere 
along the line, he divorced 
her m other and was a llowed 
lo  m a rry  Sw ee lin , a series o f 
events B u cka lew  ch a rac te r­
ized as so b iza rre  It was like  
“ tak ing a visit to  another 
p lan e t."

Sweetin has been married 
three lim es , had fiv e  children 
and three m iscarriages. She 
w ill have no m ore children 
She had a tuba l liga tion  a fterr i J r t . - v . - - .

Except fo r one g irl, given 
up fo r adoption a: b irth , a ll 
o f her children have been 
abused o r severely neglected, 
according to evidence present­
ed in court. It appears from  
records compiled in A laska , 
Il lin o is  and other states, that 
the abuse — both physical 
and sexual — was committed 
by Sweetir.'s husbands and 
perhaps by some boy lriends 
along the way.

She has beer, accused on ly 
o f neglecting her children, o f 
no l feeding them p rope rly , o f 
m aking them eat o f f the f lo o r 
and spending their days in 
locked roams until their phys­
ical and mental grow tn was 
stunted

In March, her fou rth  ch ild . 
Tina Sweetin, then about 14 
months o ld , was rushed to the 
h o sp ita l by param ed ics , a 
near drowning victim . Marga-

tin . was la te r charged w ith  
holding the baby's head under 
water fo r five  minutes o r 
more, causing severe and per­
manent bra :n damage The 
child's fractured sku ll, an ea r­
lie r  in ju ry , was discovered at 
that time, as was a Dad bum  

Tina ar.d L e roy . 4. the on ly  
other child then liv ing w ith  
the Sweelins. were taken by 
the state and arc- now m 
foste r homes, but Sweelin has 
n o l re lin q u ish e d  p a re n ta l 
nghts lo  them and K rum m  
expressed concern that they 
might someday be re lum ed to 
her care.

In  1983. a 6-year-old was 
taken by the state and put up 
fo r adoption 

"The conduct is the worst I  - 
have ever seen ," said Bucka­
lew as he handed down the 
sentence."Why you  wou ld let 
these things happen to these

l  '1 J t 1 . . H  V . . . .  ••
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Reagan orders investigation 
of National Security Council

Congi

By BERNARD WEINRAUB
!>« New »>« Tm

W A SH IN G TO N  -  Am id 
’.he c ...is ove r secret dealings 
with Iran  and the Nicaraguan 
rebels. President Reagan ap­
pointed a three-member panel 
Wednesday to investigate the 
ro le  o! his own Nationa l Secu­
rity  Council.

■ STAYING OH: A spokesman 
said Secretary of State Goon;* P. 
Shultz does not nteno to Quit. A-3

■ DENIAL Israels 'ote-qn -i.n.s- 
'sr iru.sts •"'■s cour.try did not cml:| 
'rom ire enns ceat with Iran A-j

House chie f o f s ta ff

N one th e less , on  C ap ito l 
H i ll severa l Democratic com­
mittee chairmen in the House 
and the Senate made it d e a r 
that they intended to press

fo rw ard  with the ir own inqu i­
ries on the disclosures about 
the a ffo i r  Seme Democrats 
called fo r the resignation o f 
D on a ld  Regan, the  W hite

The president's je tton , an­
nounced shortly  before ne .'eft 
fo r Thanksgiving i t  h;» ranch 
in C a l'fo rm t, came as the 
Justice Departm en t B road ­
ened its investigation into the 
secret arms shipments to Iran

any rr

See Back Page. REAGAN
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Judge: Sweetin’s 

acts ‘barbarous’

By SHEILA TOOMEY
Cany News -cocres

A fa th e r who committed 
“ m u lt ip le  b a rb a rou s  ac ts " 
against b is in fan t daughter 
has a lready  separated h im se lf 
from  no rm al society, a Supe­
r io r Court Judge concluded 
Wednesday. But to m ake the 
sepa ra tion  com p le te . Judge 
Seabom  Buckalew  sentenced 
Jim m y Sw ee lin  to 116 years in 
prison.

"H e  has e ffec tive ly  excom ­
municated h im se lf from  hu­
m a n k in d ,"  B u cka lew  said  
during a 2 4 -h o u r sentencing 
hearing. " . . .T h a t ' s  why he 
can't li f t  his head up here in 
the cou rtroom ."

And Indeed. Sweetin. 28. 
sat at the defense tab le with 
his bead bowed, as he has 
each time he has been taroughl 
into court and forced to listen

So« Back Page. SWEETIN
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In c r e a s in g  
clouds today 
with north 
winde to IS 
mph. High 19

lo 11. Snow treaty looighr wtih 
rising lamparaluraa. Chance ot

P o v e r t y  h a s  a

This year, m o r e  folks in An<

A '
By a iZ A 8E T H  PULLIAM 
and SHEILA TOOMEY
Gary News '»occb<s

car door slam s in the 
parking lo t o f a desert­
ed shopping center. A 

Vwoman, pan ting  ar.d 
disheveled, rushes into a sto re ­
fron t food bank She emerges 
w .fri tread  and m ilk  in a sm a ll 
paper sack. And, sm re i t ’ s a 
good day. there's a lso an onion 
and a fresh green pepper.

Listen.
A machine b llp -b llp t tn lb *  

intensive care unit at a '.ocoi 
hospita l, broadcasting the fa i l­
ing heartbeat o f a baby bom  
too soor.. Every b lip  plunges 
her paients deeper and deeper 
Into debt. The ir hea lth Insu r­
ance disappeared w ith dad's 
job .

Listen.
A wracking cough shatters 

the pre-dawn stillness outside 
the w e lf're  o ffice at Fou rth  
Avenue . d C am be ll S treet 
The llneuK snakes a long the 
sidewalk, iround  the com er 
and down the a lley . Budget 
cuts mean there are (ew er case­
w orkers and the word is out. 
Get there ea rly  o r  w a il a l l day.

Listen.
"N ow  Is ihe toughest time 

I'v e  ever seen ." said  Jud y  
Sharpe , a socia l w o rk e r  at 
Providence Hospital.

T  Today Ihe Dally 
gin* it* third yti 
N*lghbo<-lo-N«lghO 
Again thi* hoilda- 
w*'U be writing u  
folk* In Anchorage 
o u  *om* help, ana 
you, our reader*, > 
there • dm* or your 
The hegj you'v* ;  
neighbor* before cc 
help today. You * f  
about that end m 
Netghbof.to-Neighb, 
•tyle*. Page D-1.

A lmost 30.COO A laskans are out
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1 Mental liin rsa , ih r  k ind as- 
(o c u trd  v r j i  a tresi; , i  on ihe 
way up Peop le ore worried 
abo.it bring about to lo i r  
the ir hcuoe. tbeir , ao. the ir 
n tu rar.ee. ' said D r A ron 
•Voif c f the Lur.gdcn Ci.nic

from ta .i itro.c a»! year
’ A> trw v  fa ils on the O la - 
( v r  Mountains and the wind 
ru in ing tr. rough 'he p-uxei 
t n r < j  m o th e r winter to the 
A n r K i i f J f i  bow i p eop le  
whose y . s  it : i  10 di-a. w on 
ihe fea r or.d tr.e ar-ger. the 
fru stra tion  m o  despair, mjt 
things ore going lo  get worse 

U nem p loym en t te n e t ,t s  
ore running out fo r workers 
who last ih e ir ;ob t when the

W dn t 's..".»>• \  . r  ■:
'v e ry  .i> fcuaicevs -.wnrrs s i .4  
they p lan to rrdw .e ’ h e ir 
ita f ls  - t ' . ' T t  the end o | the 
year

Peop.e who hater, t g jtien  
MCk yet •vili. People who 
mode it u.rckigh their lost 
crisis thann i lo  o permanent 
fund dividend cheek won't get 
-mother un til next w inter

Those who didn t get ru t 
while the getting was good -

I I  even th is *  i t  . - i  
leaving -  thto is my hum».' 
says A1 Horton. 25. an ou t-if- 
w ork -.sealeutter from  H>.n- 
ah ' I ' l l  m ake it th rough 
somehow ’ ’

P o v e r ty  In  A nchorage 
doesn't s ta re  out in to th r 
street like  Ihe vmpiy win­
dows o f a tenement

It's bundled under parkas 
and watch caps. It's locked 
behind '.he doors o f over-

them, to a i.-wtef
There ire  a 1-t-t ~f pc.tr 

people sun th e re .' vaid N fe ru  
Orsr.e a t  H ead tttrt. "hu t un­
lik e  the Lower tn you j< -m  
see Ihem I t ’ s teeause they re 
indoors ar.d n it  out ar. 'he 
street But they're ;u it as 
poor 3 rd  they're .a l l  as sad " 

Listen aver 'he r.ext few 
weeks

Listen ta the sound j f  the 
safety r.et tearing

R E A G A N :  President orders investigation of N S C ;  C o n g r e s s  plans its o w n  inquiries

atv.«>» u P*nn it <;r* ̂hetnt *T*nn ftc!!»!s.

m w S mi§ r * is ®
im m t

S W E E T I N :  J u d g e  h a n d s  d o w n  26-year prison s e n t e n c e  for child a b u s e

. y - ,  -.

r . u ' . - u u f .   c -  ■ —_______ _
Jimmy Sweetln weep* during sentencing.

1 <rcih jt . kA *H

1 Connnuod from Page A-l i
to details o f the tn jur.es su f­
fered by his daughter. Tina, 
now nearly 2.

He had pleaded r.o contest 
to charges that he. on d iffe r­
ent occasions over a period o f 
weeks, burned Tina with the 
electr.c element from  a fry ing 
pan. de libera te ly  dropped her 
on her head, causing a mas­
sive sk i l l  fracture, and. in 
March, held her head under 
water in the batbtub fo r five 
minutes o r  more.

He b roke his court silence 
b rie fly  Wednesday with tears, 
and with a plea that Bucka­
lew take Into consideration 
his spotless background and 
exem p la r/ service as a petty 
o ffice r In the Navy.

"N ob od y  wants to hear 
that I am so rry ."  Sweetln 
to ld  the judge. "N ob od y  
wants to hear that I love my 
daughter. I have never been 
in troub le w ith the '..iw be­
fore. t don't have a vio lent 
b ackg round  . . .  I n  v e ry  
thank fu l right now that 1 
have the forgiveness o f God 
. . .  I'm  very , very sorry . I do 
love my daughter. That's a l l ."

Sweetin S3id he believes 
God w iil look  a fter Ttna.

Bucka lew  responded: " I  
th ink God is the on ly  one that 
can cure her now Miracles 
aren't performed by people on 
this p lanet."

tn addition to the 28-vear 
prison term , 3ucka:ew  effec­
tiv e ly  barred Sweetin from  
contact w ith his two children 
fo r the next 31 years without 
w ritten  pe rm ission  from  a 
p roba tion  o ff ic e r and 3ny 
agency involved in protecting 
the children He also barred 
Sweetln from  liv ing  in any 
" fam .fly -typ e  s itu a t io n "  in ­
vo lv ing children under age 16 
Tina, her baby o ro the r Chris­
toph e r ar.d a step b ro th e r. 
Leroy, are a ll now in foster 
homes.

Margaret Sweetin, Jimmy's 
wife, is now serving a six- 
month ja i l term fo r fa iling  to 
get medical aid fo r Tina. She 
was not charged with abusing 
her children, but evidence at 
her sentencing last week ind i­
cated a history o f child ne­
glect dating hack to before 
she met and married Sweetin.

D is t r ic t A tto rn ey  V ic to r 
K rum m  had asked that J im ­
my Sweetin be sentenced to 
16 y e an  fo r  his assaults on 
Tina.

"H e  didn't do u  to her on 
one occasion." K rum m  said.

'h i s  Is a man who U .n 
'...« process o f k illin g  that 
child. It's taking him  weeks 
to do it ."

K rum m  ca lled  Sw ee lin 's  
description to police o f the 
near drowning Incident c h ill­
ing Sweetin said Tina spit up 
on he rse lf ar.d he held her

under water b rie fly  to clean 
her

' While she was under, her 
eyes were opened, her hands 
were s tra ig h t -up and it 
seemed lik e  i seen her *ake a 
gasp fo r a ir ."

Sweetin said he did r.ct 
ho ld her under water fo r any­
where near five m inutes, but 
doctors said it would have 
taken that long to account for 
the damage dor.e.

Tina's brain damage is so 
severe "she would have been 
better o f f  i f  they ta d  just 
finished he r." K rum m  said. 
The child is b lind , p robab ly 
deaf and is un iike ly  ever to 
be able to care fo r herse lf, 
according to medical testimo­
ny presented at an ea rlie r 
hearing

"She won't be ab le to do 
any h in g ,"  K rum m  said 
"She's dead She doesn't 
even know we re out here any­
m ore."

Buckr.ew  agreed that the 
offenses Sweeim committed 
were among the w orst possi­
b le  assau lts  — com m itted  
against someone woo couldn't 
fight back, against a member 
o f his fam ily  who had a right 
So be safe In t e r  own borne. 
Both circumstances ju s tified  
increasing the no rm al seven- 
y ea r p resum ptive sentences 
fo r the sku ll fracture and the 
near-drownir.g. r.e said. ,v

B u t . B u c k a lew  n o ted . 
Sw ee tin  was h im se lf an 
abused child, beaten severely 
by a step father from  the time 
he was 1 until he was placed 
in a group home as a teen-a­
ger. Battered -h ild ren  often 
grow into batte s. he said.

"I am pretty m-icb persuad­
ed that i f  he wain t a battered 
child . . .  he p robab ly  would 
not be sitting here in this 
cou rtroom ." the judge said.

Buckalew  sentenced Swee­
tin to 15 years fo r the near 
drowning, 10 years fo r  the 
s k u l l fra c tu re , f iv e  yea rs  
suspended fo r the burning in­
cident and one Vea r fo r fa i l­
ing to get medical a id fo r his 
daughter, a m isdemeanor. He 
is lik e ly  to serve about 17 
years before being gtble fo r 
parole.

D e fe " ' L ion e l
R ilev to con-
sidt is  n o l a
dar. •' • general public,
only -  in a stressfu l
fam ily  s.iuation . Sweetin w-as 
d riven to the b reak ing  point 
by his inab ility  to get a de­
cent job . B i’.ey said , and by 
the fact that his w ife , fo r the 
firs t tim e, was bring ing tn 
rr.ore money than he was.

"T ina is a m em ber o f the 
p u b lic ,"  B u c k a lew  sa id . 
"She 'i aa im portan t as any ­
one In thia cou rtroom ."
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rime. iTuesday were 
and Jan K it- 

d couple who 
•IU vpsscl that , 
rs to r s k i f f  as 7* 
-nm the bum- 
rson and Kit- 
'.hat ih rv  were

J u d g e  r e f u s e s  ‘ l i a r ’ R o d r i g u e z  n e w  t r i a l
0y Kf*4 RfCH 
r>WV •+T'r,H

Cnnv iiird  '■hlld p o m ^ ra  
ph#r CnHcu O u ro  R H p  
qu*f w ill *•«! a nrw  tr ia l.
a^mHin* !/» .in Anrb'najtc 
S fip rr to r O u r *  ;u«J<o a im  
said Rndrtqnrr is a lia r

"Th r m u rt d»»c*. not find

Chirr* R'w lrirjurf ;i rr*»dil»l* 
w ifnrss Thr m in t d<*̂ <
n»d tw lirv r Mr IlndriQ iir/,* 
J u d fr  Ralph M***»dv said in a wn!!*n ^ rd rr hnndrd down 
Tû day

Rcvjriqurr t\ad rnj-jr-strd n 
nrw tr ia l rlann inx  that hr 
received ineffective rn u n s r l

during hi*. I'iRI ' n i l  Rm lri 
. t* was n«mietr«! o f Jr» 

fr |n n v  r t i i ir t i u irlnd in jr rape, 
and '•p*ra,.ine ;i I'^n aRr rh ild  
p o rn n jfrap h y . p;n*.ti!< il i»*n 
«ml burg la ry  rinp

H r is cu rren tly  serving nn 
01 y rn r s r r . l rn r r  in an Outside 
prv.nn

C o u p l e  c h a r g e d  w i t h  a b u s e  

o f  i n f a n t  w h o ’ s  l e f t  i n  c o m a

ByKIMRfCH
Oe-h News 'ftDOOr*

An Anchorage roup le  was 
o tra iR ned  on rh i ld  abuse 
charges Tuesday in Superior 
Court as their year-o ld riaugh 
ter lay in a rorna at n local 
hospital

J imm y D Sweetln, 25, and 
Margaret A Sweelin . 2t. earli 
entered nut gu ilty  pleas be­
fore Judge V ictor Carlson.

Jimm y Sweetin is charged 
with i- ur counts o f first-de­
gree assault, one count o f 
third-degree assault and one 
count o f crim inal nonsupport.

Margaret Sweetin is named 
on ly  in the c rim ina l nonsup­
port charge That charge a l­
leges that the roup le  failed lo  
gel medical ra re  fo r a " s e r i­

ous'' head in ju ry  to Ihe rh ild  
Thr incidents occurred be­

tween January and March, 
according to court records 

Jimmy Sweelin has been 
ja iled  on 1100,000 rash-on ly 
bail Margaret Sweetin is not 
in custody

According to court records, 
on March 0 paramedies re­
sponded lo  a possible drow n­
ing at 3911 K  7th Avp where 
they found the Sw rrtin 's  In- 
(»nt, T ina, unconscious The 
child was taken lo  Humana 
llo s p i la l-A la s k a . where she 
has remained in a coma She 
is on lifc  supporl systems.

According to poiire , Jimmy 
Sweetin tu.d poiire that Ihe 
child had been eating when 
she vomited on herse lf Swee­

tin said he look  the child into 
the bathroom  where h" at 
trm ptrd  to wash the vom it 
o f f by placing her in a bath­
tub p a rt ia lly  filled  with wa­
ter

Po lice  say Sweetin  to ld  
them that he held the child's 
head "submerged with one 
hand while washing the vom 
it o f f  Hie child's hody with 
the other hand "

Po iire  say that doctors at 
the hospita l a lso found that 
the rh iId  had other, n ld rr 
In ju rie s , in c lud ing  a s k u ll 
fra rtu re . a broken co lla rbone, 
a damaged ear d r jm  and a 
bum  on her le ft wrist

Doth Sw retins are sched­
uled fo r tr ia l in June

Hodrii|u r/ v s h a <  k hi-fore 
M -.idy last week in an An 
rl-.orage courtroom  during a 
hearing h* Id !•> determ ine i f 
he receivrd effective counsel 
during his tr ia l Moody is the 
same judr>- who had tried and 
sentenred Itnd rlquc;

I l l Ins ruling, M-»uly dis­
m issed a lt o f  I tn d r iq u rr ' 
claims that his rou rt appoint 
rd  attorney. M itrh Srhapirn . 
failed to adequately represent 
him

Sp e c ific a lly . Muodv said 
there was no evidence lhat 
Srliap irn 's ab ility  lo  dc lrnd 
Kndnquei was Impaired by 
p rcse rip tm n  m rd icn tinn he 
was taking at Ihe time fo r a 
bark in ju ry

Moody a lso  A :< ■■i,is*e1 
IW ' i q u r r  claim  ‘ In* '»!,ap 
ira .n i r d  to arresvive ls 
sent him brcouM H--d: q..c.* 
couldn t m ine u ; with up •>. 
fV i i.s i to pay Nchapirn r .  
addition In fees Rrhuptru w v  
receiving Irom the state

Neither the existence o f 
this fee contract o ' Hnd'l 
qurr* fa ilu re  to pay Schapira 
ndd itm na l monev a fle r tc d  
the qua lity  o f S fhap ira  s rep 
re sen 'a tion  o* H od riq tirr 
Rodriquez was satisfied with 
Schapirn's representation in  
ti l a lte r he got ronvicted lie  
gol the idea fo r filing  lliis 
motion a fter the tr ia l from  
other prisoners who w r rr f i l ­
ing s im ila r m otions,"  Moody 
said

O f f i c i a l s  w a r i t  b o u n d a r y  s e t t l e d

By SUE CROSS 
The Associated Press

JUN EA V  -  A laska o f f i ­
cials want the United States 
government to step up e fforts  
to settle a dispute with the 
Soviet L'nloQ ove r a 20,000-

the peop le  o f  the U n ited  
S ta tes ." said the resolu tion , 
which w ill be sent lo  P re s i­
dent Reagan. Sec re ta ry  o f 
State Oeorge S h u ll ;  and a 
handfu l o f other federa l o f f i ­
cials

is Ihe boundary
Fu rth e r com p lica ting  the 

dispute are S10R m illio n , in 
lenses fo r o il and gas d ri llin g  
rights in the area that the 
United States sold In ISfH 

Th r o il companies have notnl»l« I ex nrnltxro llm  17



T E R M S  O F  I M P R I S O N M E N T  A N D  A U T H O R I Z E D  F I N E S  I N  R E V I S E D  C R I M I N A L  C O D E

FIRST
FELONY

SECOND
FELONY

cn
l

Sexual Assault in 
the First Degree; 
Sexual Abuse of a 
Minor in the First 
Degree

"A" Felony

THIRD
FELONY

"B" Felony 

"C" Felony

4-[8]-30

5- [10]*-30

7 fj— [151 —30 12*5— [25] —30

2*5- [5] -20 

3 % - [7]**-20

5-[10]-20 7*s- [15] -20

0-10*** 0-[4]-10
oi—ii
VOICO

0-5*** 0-[2]-5 0-[3]-5

KEY

Number in bracket is presumptive sentence. Number to 
left is lowest mitigated sentence. Number to right is 
highest aggravated sentence.' 1

* Ten year presumptive term applies if defendant possessed
a firearm, used a dangerous instrument or caused serious 
physical injury.

** Seven year presumptive term applies if first A felony
conviction, other than manslaughter, and defendant 
possessed a firearm, used a dangerous instrument or caused 
serious physical injury*or directed offense at peace
officer or other emergency responder.

*** Presumptive sentencing may apply if offense directed at
peace officer or other emergency responder.

MAXIMUM FINES - PERSONS

Murder, Kidnapping,
Sexual Assault I,
Misconduct Invol­
ving Controlled 
Substance I - $75,000

A, 3, or C Felony - $50,000
A misdemeanor - $ 5,000
B misdemeanor - $ 1,000
Violation - $ 300

MAXIMUM FINES - ORGANIZATIONS

All offenses - $100,000 or 
3 X pecuniary gain - 
whichever is greater

MAXIMUM TERM OF IMPRISONMENT 
FOR MISDEMEANORS__________

A misdemeanor - 1 year 
B misdemeanor - 90 days

SENTENCES FOR 
UNCLASSIFIED FELONIES

Murder Is 20-99 years
Murder II, Kidnapping, 

Misconduct Invol­
ving Controlled 
Substance I; 5-99 y ars

5 - 1



CLASSIFICATION OF OFFENSES IN REVISED CRIMINAL CODE

UNCLASSIFIED FELONIES

Murder in the First Degree 
AS 11.41.100 
20-99 years

Murder in the Second Degree 
AS 11.41.110 
5-99 years

Sexual Assault I 
AS 11.41.410 
Maximum of 30 years

Kidnapping 
AS 11.41.300 
5-99 years

Sexual Abuse of a M' y.c I 
AS 11.41.434 
Maximum of 30 years

Misconduct Involving a 
Controlled Substance I 

AS 11.71.010 
5-99 years

CLASSIFIED FELONIES

A B C

Attempted Unclassified Felony 
AS 11.31.100(d)(1)

Attempted A Felony 
AS 11.31.100 (d) (2)

Attempted B Felony 
AS 11.31.100(d)(3)

Solicitation of Unclassified 
Felony

AS 11.31.110(c)(1)

Solicitation of A Felony 
AS 11.31.110 (c) (2)

Solicitation of B Felony 
AS 11.31.110 (c) (3)

Manslaughter 
AS 11.41.120

Assault II 
AS 11.41.210

Criminally Negligent Homicide 
AS 11.41.130

Assault I 
AS 11.41.200

Sexual Assault II 
AS 11.41.420

Assault III 
AS 11.41.220

Sexual Abuse of a Minor II 
AS 11,41.436

Custodial Interference I 
AS 11.41.320

Robbery I 
AS 11.41.500

Unlawful Exploitation of 
a Minor

AS 11.41.436

Sexual Abuse of a Minor III 
AS 11.41.220



■ 1 ~AS 11.41.436 AS 11.41.J4U

' ■

Robbery I
AS 11.41.500»

Unlawful Exploitation of 
a Minor

AS 11.41.436

Sexual Abuse of a Minor III 
AS 11.41.220

Arson I
AS 11.46.400

Robbery II 
AS 11.41.510

Incest
AS 11.41.450

Escape I
AS 11.56.300

Extortion 
AS 11.41.520

Coercion
AS 11.41.530

Promoting Prostitution I 
AS 11.66.110(a)(2)

Theft I
AS 11.46.120

Theft II
AS 11.46.130

Criminal Possession of
Explosives with Intent to
Commit Murder or Kidnapping

w  AS 11.61.240(b)(1)
1

Issuing a Bad Check, 
$25,000 or more 

AS 11.46.280(d)(1)

Concealment of Merchandise, 
$500 or more

AS 11,46.220 (c) (1)

OJ
Misconduct Involving Con­
trolled Substance II 

AS 11.71.020

Burglary I 
AS 11.46.300

Removal of Identification 
Marks, $500 or more 

AS 11.46.260(b)(1)

Arson II
AS 11.46.410

Unlawful Possession (of 
Altered Property), $500 or 
more

AS 11.46.270(b)(1)

Criminal Mischief I 
AS 11.46.480

Issuing a Bad Check, $500 
or i.:ore

AS 11.46.280(d)(2)

a

Forgery I
AS 11.46.500

u

Fraudulent Use of a Credit 
Card, $500 or more 

AS 11.46.285(b) tl)

Scheme to Defraud 
AS 11.46.600

Obtaining a Credit Card 
by Fraudulent Means

AS 11.46.290 (a) (1), (2)

-
Defrauding Creditors, 
$25,000 or more 

AS 11.46.730(c)(1)

Burglary II 
AS 11.46.310

Bribery
AS 11.56.100

Criminal Mischief II 
AS 11.46.482

. „



■
Criminal Mischief I 

AS 11.46.480

ixu ~ • S'V . . .

Issuing a Bad Check, $500 
or more

AS 11.46.280(d)(2)

A

Forgery X
AS 11.46.500

u

Fraudulent Use of a Credit 
Card, $500 or more 

AS 11.46.285(b)(1)

. • 
Scheme to Defraud 

AS 11.46.600
Obtaining a Credit Card 
by Fraudulent Means

AS 11.46.290(a)(1), (2)

Defrauding Creditors, 
$25,000 or more 

AS 11.46.730(c)(1)

Burglary II 
AS 11.46.310

Bribery
AS 11.56.100

Criminal Mischief II 
AS 11.46.482

Receiving a Bribe 
AS 11.56.110

Forgery II
11.46.505

in
1

Perjury
AS 11.56.200

Criminal Possession of Forgery 
Device

AS 11.46.520

Escape II
AS 11,56.310

Criminal Simulation $500 
or more

AS 11.46.530(b)(1)

Interference with Official 
Proceedings 

AS 11.56.510

Tampering with a Witness I 
AS 11.56.540

Receiving a Bribe by a 
Witness or Juror 

AS 11.56.520

Offering a False Instrument 
for Recording 

AS 11.46.550

•
Criminal Possession of 
Explosives with Intent 
to Commit a Felony 

AS 11.61.240(b)(2)

Misapplication of Property 
$500 or more 

AS 11.46.620

- Promoting Prostitution I 
AS 11.65.110(a)(1) and (3)

Falsifying Business Records 
AS 11.46.630

Misconduct Involving Con- Commercial Bribe Receiving



Interference with Official 
Proceedings 

AS 11.56.510

Tampering with a Witness I 
AS 11.56.540

Receiving a Bribe by a 
Witness or Juror 

AS 11.56.520

Offering a False Instrument 
for Recording 

AS 11.46.550

Criminal Possession of 
Explosives with Intent 
to Commit a Felony

Misapplication of Property 
$500 or more 

AS 11.46.620
AS 11.61.240(b)(2)

Promoting Prostitution I Falsifying Business Records 
AS 11.46.630AS 11,66.110(a)(1) and (3)

Misconduct Involving Con­
trolled Substance III

Commercial Bribe Receiving
AS 11.46.660

AS 11.71.030

Commercial Bribery 
AS 11.46.670

Defrauding Creditors, $500- 
$25,000 

AS 11.46.730(c)(2)

Criminal Use of a Computer 
AS 11.46.740

Endangering Welfare of Minor 
AS 11.51.100

Perjury by Inconsistent 
Statements 

AS 11.56.230

Escape III 
AS 11.56.32)

Promoting Contraband I 
AS 11.56.375

Jury Tampering 
AS 11.56.590
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Perjury by Inconsistent 
Statements

AS 11.56.230

Escape III 
AS 11.56.320

Promoting Contraband I 
AS 11.56.375

Jury Tampering 
AS 11.56.590

Misconduct by a Juror 
AS 11.56.600

Tampering with Physical
Evidence

AS 11.56.610

Harming a Police Dog I 
AS 11.56.705

Hindering Prosecution I 
AS 11.56.770

False Accusation 
AS 11.56.805

Terroristic Threatening 
AS 11.56.810

Riot
AS 11.61.100

Distribution of Child
Pornography

AS 11.61.125(a)(1), (2)

Promoting or Exhibition of
Fighting Animals 

AS 11.61.145

Misconduct Involving Weapons I 
AS 11.61.200



------------
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Fighting Animals 

AS 11.61.145

Misconduct Involving Weapons I 
AS 11.61.200

Criminal Possession of 
Explosives with Intent to 
Commit B Felony 

AS 11.61.240(b)(3)

Unlawful Furnishing of 
Explosives 

AS 11.61.250

Promoting Prostitution II 
AS 11.66.120

Promoting Gambling I 
AS 11.66.210

Possession of Gambling 
Records I

AS 11.66.230

Misconduct Involving Controlled 
Substance IV 

AS 11.71.040 .
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Fighting Animals 

AS 11.61.145

Misconduct Involving Weapons I 
AS 11.61.200

Criminal Possession of
Explosives with Intent to
Commit B Felony 

AS 11.61.240(b)(3)

Unlawful Furnishing of
Explosives 

AS 11.61.250

Promoting Prostitution II 
AS 11.66 . IzO

Promoting Gambling I 
AS 11.66.210

Possession of Gambling
Records I

AS 11.66.230

Misconduct Involving Controlled
Substance IV 

AS 11.71.040



>» BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  L A W  C O U C H  K  -  S T A T E  C A P IT O L
J U N E A U .  A L A S K A  3 9 8 1 1  
P H O N E :  ( 9 0 * )  4 6 5 - 3 6 0 0

O F F IC E  C '  TH E  A T T O R N E Y  G E N E R A L

January 8, 1985

M E M O R A N D U M  

TO:

FROM:

Honorable Bill Sheffield

Attorney General

RE: Attached bill relating to
criminal sentences
Our file no. 377-129-85

Attached is a bill, requested by the criminal division 
of the Department of Law, which raises the criminal penalties 
for attempted murder, solicitation"to"commit murder, manslaugh' 
ter, and criminally negligent homicide., and makes some badly 
needed "housekeeping" amendments to present sentencing laws.

As originally proposed, the focus of this bill was to 
raise the crimes of attempted murder and solicitation to commit 
murder to the "unclassified" level. This proposal was approved 
by John Shively on September 4, 1984. As the bill was being
drafted, however, its scope was expanded to alio'.' the correction 
of several other significant problems that exist in our present 
sentencing laws. Under current law, for example, a person con­
victed of manslaughter is subject to a presumptive term that is • 
two years less th-n that imposed r^:on a person who assaults his 
victim, but does not kill him.

Although the bill is somewhat broader than originally 
planned, the amendments it contains are valuable ones that 
should receive legislative attention.

A draft transmittal letter to the legislature, con­
taining a detailed explanation of the bill, is attached.

NCG:GAH:so

cc w/enc.: Hon. Robert Sundberg, Commissioner
Dept, of Public Safety

Daniel K. Hickey, Chief Prosecutor 
Dept, of Law



Under the authority of art. Ill, sec. 13, of the Alaska 

Constitution, I am transmitting a bill that will increase 

the penalties for the crimes of attempted murder, solici­

tation to commit murder, manslaughter, and criminally neg­

ligent homicide. The bill also makes some badly needed 

"housekeeping" changes to existing sentencing laws.

Under present law, a person who attempts to commit or so­

licits another to commit murder, an unclassified felonyr 

is guilty of only a class A felony. If it is the defend­

ant's first felony conviction, he will be subject to a 

presumptive term of either five or seven years imprison­

ment, depending upon the facts of the offense. (AS 12.- 

55.125(c)(1), (c)(2).)

A  deliberate, intentional attempt to kill another person, 

or the deliberate, intentional solicitation of someone 

else to commit a murder, are among the most heinous crimes 

that a person can commit. Only the completed murder it­

self could be more serious. The penalties prescribed u n­

der existing law do not reflect the seriousness of this 

conduct. Under present law, .for example, a parent who 

improperly touches his eight-year-old child's genitals 

receives a more severe sentence than that imposed upon a 

person who deliberately, but unsuccessfully, attempted to 

kill the child. Sections 1 -- 4 and 10 of this bill cure

D R A F T
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this anomoly by raising the crimes of attempted murder and 

solicitation to commit murder to the "unclassified" level. 

The crimes will carry a presumptive sentence equal to that 

now provided for the unclassified felonies of sexual as­

sault in the first degree or sexual abuse of a minor in 

the first degree. (See AS 12.55.125(i).)

Manslaughter is a class A felony. Under current law, a 

person convicted of a first offense class A felony faces a 

presumptive tern of seven years if the person knowingly 

directed his conduct to a uniformed police officer, pos­

sessed a firearm, used a dangerous instrument, or caused 

serious physical injury during the crime, unless the con­

viction was for manslaughter. AS 12.55.125(c)(2). A de­

fendant convicted of manslaughter is subject to a presump­

tive term of only five years.

This sentencing "exception" for manslaughter has created 

an incredible anomoly in existing law. For example, an 

intoxicated driver who causes a traffic accident in which 

another person is seriously injured has committed assault 

in the first degree under AS 11.A 1.200(a)(1), a class A 

felony. The drunk driver, if convicted for the assault, 

faces a presumptive term of seven years. If, however, the 

victim dies, ana-'the drunk driver is convicted of m an­

slaughter, the defendant's presumptive sentence decreases 

to five years. This result is one that is difficult to

- 2 -



understand, and even more difficult 1 0  explain to a de­

ceased victim's family. Section 8 of this bill removes 

this "exception", and ̂ treats manslaughter the same as any 

other class A felony.

.Section 5 of the bill reclassifies the crime of criminally 

.negligent homicide from a class C to a class B felony lev­

el. This raises the maximum possible penalty from five 

years to 10. (Before the new criminal code took effect in 

1980, negligent homicide was considered a form of m an­

slaughter, and carried a penalty of up to 20 years impris-
• u

onment). Under present law, the disparity between m an­

slaughter (a class A felony with a maximum term of 20 

years) and criminally negligent homicide (a C felony, five 

year maximum) is too great. The difference between the 

two crimes is the defendant's mental state at the time of 

the killing —  "reckless" for manslaughter, "criminally 

negligent" for criminally negligent homicide. These men­

tal states are defined in AS 11.81.900(a), and the differ­

ence between them is not great. Criminally negligent h o­

micide is the unlawful killing of another. Reclassifica­

tion of this crime to the B felony level will bring the 

penalty level in line with the seriousness of the offense. 

I:i appropriate cases. a sentencing court could decide not 

to impose any jail sentence at all, as a first offense B 

felony conviction does not carry a presumptive term.



Sections 6 and 7 make some badly needed "housekeeping" 

amendments to the sentencing laws. When the present crim­

inal code was enacted in 1978, there were only three "un­

classified" offenses: murder in the first degree, murder

in the second degree, and kidnapping. These three crimes 

were originally listed, by name, in several places in the 

code as exceptions to the general classification and sen­

tencing scheme. In the intervening years, other crimes 

have been raised to the unclassified level, including sex­

ual assault in the first degree, sexual abuse of a minor 

in the first degree, and misconduct involving a controlled

* • v
substance in the first degree. In addition, this bill 

raises attempted murder and solicitation to commit murder 

to the unclassified level.

It has become increasingly impractical to list all unclas­

sified offenses by name whenever the statutory reference 

is to the group of offenses. The present system presents 

the danger that necessary conforming amendments will in­

advertently be overlooked when a new crime is added to the 

unclassified group. This is exactly what happened when 

the legislature amended the criminal code in 1983 to 

strengthen the laws against sexual abuse of children. A 

new unclassified crime, sexual abuse of a minor in the 

first degree, was created (AS 11.41.434). Through a 

drafting oversight, however, a reference to this crime was 

not added to AS 12.55.035, the general provision that

-4-



specifies Che fines authorized for given offenses. Thus, 

although a person convicted of sexual abuse in the first 

degree faces a presumptive term of eight years in prison 

under AS 12.55.125(1). existing penalty provisions do not 

include a fine for this offense.

To remedy this oversight, and to ensure that similar er­

rors do not occur in the future, this bill substitutes a 

reference to unclassified crimes as a group wherever the 

offenses in this group are now specifically listed by name 

in the statutes.
• 5

The amendments contained in secs. 9, 11, 13, and 15 of the 

bill are needed for a similar reason. Presumptive, terms 

under the new criminal code were originally imposed under 

a few subsections of AS 12.55.125. These few subsections 

were specifically cited in many general provisions that 

dealt with some aspect of presumptive sentencing (in, for 

example, the list of aggravating or mitigating factors and 

the section creating the three-judge sentencing panel). 

As the criminal cc^e has been amended over the years, how­

ever, and presumptive penalties have been added or 

changed, necessary conforming amendments were not always 

made, or were not always made completely. This bill cures" 

past discrepancies, and eliminates the problem for the’ 

future, by simply substituting a general reference to 

"presumptive terms" in statutes that now refer to specific

-5-



In 1982 the language of AS 12.55.145(a) was amended to 

provide that a criminal conviction in another jurisdiction 

would be considered a "prior conviction" for presumptive 

sentencing purposes in this state ’_f the out-of-state o f - - 

fense had elements "similar to" tho.se of a crime defined 

as a felony in Alaska. As the result of a drafting over­

sight, the language of a companion subsection dealing with 

procedural matters was not amended. Section 12 of this 

bill cures this discrepancy by amending AS 12.55.145(c).

The amendments included in this bill are needed to improve 

existing sentencing laws, and to recognize the seriousness 

of taking a human life.

Sincerely,

Bill Sheffield
Governor
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B Y  T H E  R U L E S  C O M M I T T E E  B Y  

IN T H E  S E N A T E  \  Y J ' R E Q U E S T  O F  T H E  G O V E R N O R

S E N A T E  B I L L  NO. 102

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  entitled:- " A n  A c t  r e l a t i n g  to c r i m i n a l  s e n t e n c e s . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A :

*  S e c t i o n  1. AS  1 1 . 3 1 . 1 0 0 ( d )  is a m e n d e d  to read:

(d) U n l e s s  o t h e r w i s e  p r o v i d e d ,  a n  [AN] a t t e m p t  is a

(1) class A  f e l o n y  if the c r i m e  a t t e m p t e d  is an  u n c l a s -

. s i f i e d  felony;

(2) c l a s s  B f e l o n y  if the c r i m e  a t t e m p t e d  is a c l ass A

felony; .

(3) class C  f e l o n y  if the c r i m e  ^ a t t e m p t e d  is a c l a s s  B

felony;

(4) c l ass A  m i s d e m e a n o r  if t he c r i m e  a t t e m p t e d  is a  c l ass C 

felony; . . .  .

(5) c l ass B m i s d e m e a n o r  if  the c r ime a t t e m p t e d  is a  c l ass A  

or  c l ass B m i s d e m e a n o r ,

*  Sec. 2. AS  1 1 . 3 1 . 1 0 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  tc read:

(e) A n  a t t e m p t  to c o m m i t  m u r d e r  i n  the first d e g r e e  is a n  u n ­

c l a s s i f i e d  f e l o n y  and is p u n i s h a b l e  as p r o v i d e d  i n  AS  12.55.

*  Sec. 3. AS  1 1 . 3 1 . 1 1 0 ( c )  is a m e n d e d  to read:

(c) U n l e s s  o t h e r w i s e  p r o v i d e d ,  s o l i c i t a t i o n  [ S O L I C I T A T I O N ]  is a

(1) class A  f e l o n y  if the c r i m e  s o l i c i t e d  is an u n c l a s­

s i f i e d  felony;

(2) c l ass B f e l o n y  if the c r i m e  s o l i c i t e d  is a c l a s s  A

felony;

(3) class C f e l o n y  if the c r i m e  s o l i c i t e d  is a c l a s s  B
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(4) c l ass A  m i s d e m e a n o r  if the c r i m e  s o l i c i t e d  is a c l a s s  C

f e l o n y ;

(5) c l a s s  B  m i s d e m e a n o r  if  the c r i m e  s o l i c i t e d  is a c l a s s  A  

a r  c l a s s  B  m i s d e m e a n o r .

Sec. 4. A S  1 1 . 3 1 . 1 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(e) S o l i c i t a t i o n  to c o m m i t  m u r d e r  in t he first or s e c o n d  d e g r e e

is a n  u n c l a s s i f i e d  f e l o n y  a n d  is p u n i s h a b l e  as p r o v i d e d  in  A S  12.55.
. ..

Sec. 5. A S  1 1 . 4 1 . 1 3 0 ( b )  is a m e n d e d  to read:

(b) C r i m i n a l l y  n e g l i g e n t  h o m i c i d e  is a c l ass B  [C] felony.

Sec. 6. A S  1 1 . 8 1 . 2 5 0  is a m e n d e d  to read:

Sec. 1 1 . 8 1.250. C L A S S I F I C A T I O N  O F  O F F E N S E S .  (a) F o r  p u r p o s e s  

of s e n t e n c i n g  u n d e r  A S  12.55, all o f f e n s e s  d e f i n e d  in this title, 

e x c e p t  u n c l a s s i f i e d  o f f e n s e s  [ M U R D E R  I N  T H E  F I R S T  A N D  S E C O N D  D E G R E E ,  

S E X U A L  A S S A U L T  IN  T H E  F I R S T  D E G R E E ,  A N D  K I D N A P P I N G ] ,  are c l a s s i f i e d  on  

the b a s i s  of t h e i r  s e r i o u s n e s s ,  a c c o r d i n g  to the t y p e  of i n j u r y  c h a r­

a c t e r i s t i c a l l y  c a u s e d  o r  r i s k e d  by c o m m i s s i o n  of t h e  o f f e n s e  and th e  

c u l p a b i l i t y  of t h e  o f f e n d e r .  E x c e p t  f o r  u n c l a s s i f i e d  o f f e n s e s  [ M U R D E R  

IN T H E  F I R S T  A N D  S E C O N D  D E G R E E ,  S E X U A L  A S S A U L T  IN T H E  F I R S T  D E G R E E ,  

A N D  K I D N A P P I N G ] , the o f f e n s e s  in this t i t l e  a r e  c l a s s i f i e d  into the 

f o l l o w i n g  cat e g o r i e s :

(1) c l a s s  A  f e l o n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

c o n d u c t  r e s u l t i n g  in s e r i o u s  p h y s i c a l  i n j u r y  o r  a s u b s t a n t i a l  r i s k  of 

s e r i o u s  p h y s i c a l  i n j u r y  to a person;

(2) c l ass B  f e l o n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

c o n d u c t  r e s u l t i n g  in less s e v e r e  v i o l e n c e  a g a i n s t  a p e r s o n  t h a n  c l a s s  

A  f e l o n i e s ,  a g g r a v a t e d  o f f e n s e s  a g a i n s t  p r o p e r t y  i n t e rests, or a g ­

g r a v a t e d  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  or  order;

(3) c l ass C fe l o n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

felony;
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c o n d u c t  s e r i o u s  e n o u g h  to d e s e r v e  f e l o n y  c l a s s i f i c a t i o n  but n ot s e r i­

ous e n o u g h  to b e  c l a s s i f i e d  as A  o r  B f e l o n i e s ;

(4) c l a s s  A  m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  

less s e v e r e  v i o l e n c e  a g a i n s t  a p e r s o n ,  less s e r i o u s  o f f e n s e s  a g a i n s t  

p r o p e r t y  i n t e r e s t s ,  less s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s­

t r a t i o n  o r  o r d e r ,  o r  less s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a nd 

d e c e n c y  t h a n  f e l o n i e s ;

(5) c l a s s  B m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

a m i n o r  r i s k  o r  p h y s i c a l  i n j u r y  t o  a p e r s o n ,  m i n o r  o f f e n s e s  a g a i n s t

p r o p e r t y  i n t e r e s t s ,  m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  or  

order, or m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a nd d e c e n c y ;

(6) v i o l a t i o n s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  

i n a p p r o p r i a t e  to a n  o r d e r l y  s o c i e t y  b u t  w h i c h  do n o t  d u n o t e  c r i m i n a l­

ity in  t h e i r  c o m m i s s i o n .

(b) T h e  c l a s s i f i c a t i o n  of e a c h  f e l o n y  d e f i n e d  in this title,

e x c e p t  u n c l a s s i f i e d  o f f e n s e s  [ M U R D E R  I N  T H E  F I R S T  A N D  S E C O N D  D E G R E E ,

S E X U A L  A S S A U L T  IN  T H E  F I R S T  D E G R E E ,  A N D  K I D N A P P I N G ] ,  is d e s i g n a t e d  in  

the s e c t i o n  d e f i n i n g  it. A  f e l o n y  u n d e r  A l a s k a  l a w  d e f i n e d  o u t s i d e

this t i t l e  f o r  w h i c h  no p e n a l t y  is s p e c i f i c a l l y  p r o v i d e d  is a c l ass C

felony.

(c) T h e  c l a s s i f i c a t i o n  of e a c h  m i s d e m e a n o r  d e f i n e d  in t h i s  t i t l e

is d e s i g n a t e d  in  th e  s e c t i o n  d e f i n i n g  it. A  m i s d e m e a n o r  u n d e r  A l a s k a

l a w  d e f i n e d  o u t s i d e  this t i tle for w h i c h  no  p e n a l t y  is p r o v i d e d  is a 

c l a s s  A  m i s d e m e a n o r .

* Sec. 7. AS  1 2 . 5 5 . 0 3 5 ( b )  is a m e n d e d  to read:

(b) U p o n  c o n v i c t i o n  of an  o f f e n s e ,  a d e f e n d a n t  w ho is no t  a n

o r g a n i z a t i o n  m a y  be  s e n t e n c e d  to pay, u n l e s s  o t h e r w i s e  s p e c i f i e d  i n  

the p r o v i s i o n  of l a w  d e f i n i n g  the o f f e n s e ,  a fine of no m o r e  t h a n

(1) ? 7 5 ,000 f o r  an u n c l a s s i f i e d  f e l o n y  [ M U R D E R  IN T H E  F I R S T
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1 O R  S E C O N D  D E G R E E ,  S E X U A L  A S S A U L T  IN  T H E  F I R S T  D E G R E E ,  K I D N A P P I N G ,  O R

2 M I S C O N D U C T  I N V O L V I N G  A  C O N T R O L L E D  S U B S T A N C E  IN  T H E  F I R S T  D E G R E E ] ;

3 (2) $ 5 0 , 0 0 0  f o r  a class A, B, o r  C felony;

4 (3) $ 5 , 0 0 0  f o r  a class A  m i s d e m e a n o r ;

5 (4) $ 1 , 0 0 0  f o r  a c l ass B m i s d e m e a n o r ;

6 (5) $ 300 f o r  a v i o l a t i o n .

7 •* Sec. 8. A S  1 2 . 5 5 . 1 2 5 ( c )  is a m e n d e d  to read:

8 (c) A  d e f e n d a n t  c o n v i c t e d  of  a c l ass A  f e l o n y  m a y  be s e n t e n c e d

9 to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  of n o t  m o r e  t h a n  20 year s ,  a n d  m u s t

10 [SHALL] b e  s e n t e n c e d  to the f o l l o w i n g  p r e s u m p t i v e  terras, s u b j e c t  to

11 a d j u s t m e n t  as p r o v i d e d  i n  A S  1 2 . 5 5 . 1 5 5  -- 12. 5 5 . 1 7 5 :

12 (1) if the o f f e n s e  is a first f e l o n y  c o n v i c t i o n  a n d  d o e s

13 not i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  in  (2) of  this s u b s e c t i o n ,  f i v e

14 y e a r s ;

15 (2) if the o f f e n s e  is a f i r s t  f e l o n y  c o n v i c t i o n ,  [ O T H E R

16 T H A N  F O R  M A N S L A U G H T E R , ]  a n d  the d e f e n d a n t  p o s s e s s e d  a f i r e a r m ,  u s e d  a

17 d a n g e r o u s  i n s t r u m e n t ,  o r  c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  t h e

18 c o m m i s s i o n  of  the o f f e n s e ,  o r  k n o w i n g l y  d i r e c t e d  the c o n d u c t  con-

19 s t i t u t i n g  the o f f e n s e  at a u n i f o r m e d  or  o t h e r w i s e  c l e a r l y  i d e n t i f i e d

20 p e a c e  o f f i c e ,  f ire f i g h t e r ,  c o r r e c t i o n a l  o f f i c e r ,  e m e r g e n c y  m e d i c a l

21 t e c h n i c i a n ,  p a r a m e d i c ,  a m b u _ a n c e  a t t e n d a n t ,  o r  o t h e r  e m e r g e n c y

22 r e s p o n d e r  w h o  w a s  e n g a g e d  in the p e r f o r m a n c e  of o f f i c i a l  d u t i e s  at t he

23 tim e  o f  the offen s e ,  s e v e n  years;

24 (3) if the o f f e n s e  is a s e c o n d  f e l o n y  c o n v i c t i o n ,  10 y e a r s ;

25 (4) if the o f f e n s e  is a t h i r d  f e l o n y  c o n v i c t i o n ,  15 y e a r s .

26 * Sec. 9. A S  1 2 . 5 5 . 1 2 5 ( g )  is a m e n d e d  to read:

27 (g) If a d e f e n d a n t  is s e n t e n c e d  to a p r e s u m p t i v e  t e r m  u n d e r

28 [(c), (d)(1), (d)(2), (e)(1), (e)(2), O R  (i) OF] this s e c t i o n ,  e x c e p t

29 to the e x t e n t  p e r m i t t e d  u n d e r  AS 1 2 . 5 5 . 1 5 5  -- 1 2 . 5 5 . 1 7 5 ,
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1 (1) i m p r i s o n m e n t  m a y  n ot be s u s p e n d e d  u n d e r  AS 12 . 5 5 . 0 8 0 ;

2 (2) i m p o s i t i o n  of s e n t e n c e  m a y  not be s u s p e n d e d  u n d e r

3 A S  12.55.085;

4 (3) t e r m s  of i m p r i s o n m e n t  m a y  n ot be o t h e r w i s e  reduc e d .

5 *  Sec. 10. A S  1 2 . 5 5 . 1 2 5  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i c u  to read:

6 (j) A  d e f e n d a n t  c o n v i c t e d  of  a t t e m p t e d  m u r d e r  or  s o l i c i t a t i o n  to

7 c o m m i t  m u r d e r  m a y  be  s e n t e n c e d  to a d e f i n i t e  t e r m  of  i m p r i s o n m e n t  of

8 no t  m o r e  t h a n  30 year s ,  a n d  m u s t  be s e n t e n c e d  to the f o l l o w i n g  p r e -

9 s u m p t i v e  terms, s u b j e c t  to a d j u s t m e n t  as p r o v i d e d  i n  AS  1 2 . 5 5 . 1 5 5

10 12.55.175:

11 (1) if t he o f f e n s e  is a  f irst f e l o n y  c o n v i c t i o n  a n d  d o e s

12 no t  i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  in (2) of this s u b s e c t i o n ,  e i g h t

13 years;

14 (2) if the o f f e n s e  is a  f irst f e l o n y  c o n v i c t i o n ,  a n d  th e

15 d e f e n d a n t  p o s s e s s e d  a f i r earm, u s e d  a d a n g e r o u s  ins t r u m e n t ,  o r  c a u s e d

16 s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the c o m m i s s i o n  of the o f f e n s e ,  10

17 y e a r s ;

18 (3) if t he o f f e n s e  is a s e c o n d  f e l o n y  c o n v i c t i o n ,  15 y e a r s ;

19 ( 4 )  if t he o f f e n s e  is a t h i r d  f e l o n y  c o n v i c t i o n ,  25 y e a r s .  j

20 *  Sec. 11. AS  1 2 . 5 5 . 1 4 5 ( a )  is a m e n d e d  to read:

21 (a) F o r  p u r p o s e s  of c o n s i d e r i n g  p r i o r  c o n v i c t i o n s  in  i m p o s i n g

22 s e n t e n c e  u n d e r  AS  1 2 . 5 5 . 1 2 5  [ 1 2 . 5 5 . 1 2 5 ( c ) ,  (d)(1), (d)(2), (e)(1),

23 (e)(2), OR  (i)]

24 (1) a p r i o r  c o n v i c t i o n  m a y  n ot be c o n s i d e r e d  if a p e r i o d  of

25 10 or m o r e  y e a r s  has e l a p s e d  b e t w e e n  t h e  d a t e  of the d e f e n d a n t ' s

26 u n c o n d i t i o n a l  d i s c h a r g e  on  t he i m m e d i a t e l y  p r e c e d i n g  o f f e n s e  a n d

27 c o m m i s s i o n  of the p r e s e n t  o f f e n s e  u n l e s s  the p r i o r  c o n v i c t i o n  w a s  fo r

28 a n  u n c l a s s i f i e d  or c l ass A  felony;

29 (2) a c o n v i c t i o n  in this or a n o t h e r  j u r i s d i c t i o n  of  an
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o f f e n s e  h a v i n g  e l e m e n t s  s i m i l a r  to t h o s e  of a f e l o n y  d e f i n e d  as s u c h  

u n d e r  A l a s k a  law at t he t i m e  the o f f e n s e  w a s  c o m m i t t e d  is c o n s i d e r e d  a 

p r i o r  f e l o n y  co n v i c t i o n ;

(3) two or  m o r e  c o n v i c t i o n s  a r i s i n g  out of  a single, c o n­

tin u o u s  c r i m i n a l  e p i s o d e  d u r i n g  w h i c h  t h e r e  w a s  no  s u b s t a n t i a l  c h a n g e  

i n  the n a t u r e  of the c r i m i n a l  o b j e c t i v e  a r e  c o n s i d e r e d  a s i n g l e  c o n­

v i c t i o n  u n l e s s  t he d e f e n d a n t  w a s  s e n t e n c e d  to c o n s e c u t i v e  s e n t e n c e s  

f or the crimes; o f f e n s e s  c c m m i t t e d  w h i l e  a t t e m p t i n g  to e s c a p e  o r  a v o i d  

d e t e c t i o n  o r  a p p r e h e n s i o n  a f t e r  the c o m m i s s i o n  of a n o t h e r  o f f e n s e  a re 

n ot p a r t  o f  the same c r i m i n a l  e p i s o d e  o r  o b j e c t i v e .

* Sec; 12. A S  1 2 . 5 5 . 1 4 5 ( c )  is a m e n d e d  to read:

(c) If the d e f e n d a n t  d e n i e s  the a u t h e n t i c i t y  of a p r i o r  j u d g m e n t  

of c o n v i c t i o n ,  that the d e f e n d a n t  is t he p e r s o n  n a m e d  i n  the j u d g m e n t ,  

that the e l e m e n t s  of a p r i o r  o f f e n s e  c o m m i t t e d  in  a n o t h e r  j u r i s d i c t i o n  

are s i m i l ar  [ S U B S T A N T I A L L Y  I D E N T I C A L ]  to t h o s e  of a f e l o n y  d e f i n e d  as 

s u c h  u n d e r  A l a s k a  law, or t hat a p r i o r  c o n v i c t i o n  o c c u r r e d  w i t h i n  the 

p e r i o d  s p e c i f i e d  in  (a)(1) of this s e c t i o n  o r  if t he d e f e n d a n t  a l l e g e s  

that t wo or m o r e  p u r p o r t e d l y  s e p a r a t e  p r i o r  c o n v i c t i o n s  s h o u l d  b •* 

c o n s i d e r e d  a s i n g l e  c o n v i c t i o n  u n d e r  (a)(3) of  thi s  s e c tion, the 

d e f e n d a n t  s h a l l  f ile w i t h  the c o urt a n d  s e r v e  o n  t he p r o s e c u t i n g  

a t t o r n e y  n o t i c e  of d e n i a l  no l a t e r  t h a n  10 d a y s  b e f o r e  the d a t e  set 

for i m p o s i t i o n  of se n t e n c e .  T h e  n o t i c e  of d e n i a l  m u s t - [SHAT Ll i n c l u d e  

a c o n c i s e  s t a t e m e n t  of the g r o u n d s  r e l i e d  u p o n  a n d  m a y  be  s u p p o r t e d  b y  

a f f i d a v i t  or  o t h e r  d o c u m e n t a r y  e v i d e n c e .

*  Sec. 13. AS 1 2 . 5 5 . 1 5 5 ( a )  is a m e n d e d  to read:

(a) If a d e f e n d a n t  is c o n v i c t e d  of a n  o f f e n s e  a n d  is s u b j e c t  to 

a p r e s u m p t i v e  ter m  [ S E N T E N C I N G ]  u n d e r  A S  1 2 . 5 5 . 1 2 5  [ 1 2 . 5 5 . 1 2 5 ( c ) ,

(d)(1), (d)(2), (e)(1), (e)(2), O R  (i)] a n d

(1) the p r e s u m p t i v e  t e r m  is f o u r  y e a r s  or less, the c o u r t

SB 102 -6-



m a y  d e c r e a s e  Che p r e s u m p t i v e  t e r m  b y  a n  a m o u n t  as great as t h e  p r e ­

sum p t i v e  term f o r  f a c t o r s  in m i t i g a t i o n  or m a y  i n c r e a s e  the p r e s u m p­

tiv e  t erm up to t he m a x i m u m  t e r m  o f  i m p r i s o r m  ent for f a c t o r s  i n  a g g r a­

va t i o n ;

(2) t h e  p r e s u m p t i v e  t e r m  of i m p r i s o n m e n t  is m o r e  t h a n  f o u r  

y e a r s ,  the c o urt m a y  d e c r e a s e  th e  p r e s u m p t i v e  t e r m  b y  a n  a m o u n t  as 

g r e a t  as 50 p e r c e n t  of  the p r e s u m p t i v e  t e r m  f o r  factors i n  m i t i g a t i o n  

o r  m a y  i n c r e a s e  t h e  p r e s u m p t i v e  t e r m  u p  to the m a x i m u m  t e r m  of i m p r i s­

onm e n t  for.^ f a c t o r s  in  a g g r a v a t i o n .

Sec. 14. "AS 1 2 . 5 5 . 1 6 5  is a m e n d e d  to read:

Sec. 1 2 . 5 5 . 1 6 5 .  E X T R A O R D I N A R Y  C I R C U M S T A N C E S .  If t h e  d e f e n d a n t  

is s u b ject to a p r e s u m p t i v e  t e r m  [ S E N T E N C I N G ]  u n d e r  AS  1 2 . 5 5 . 1 2 5  

[1 2 . 5 5 .125(c), (d)(1), (d)(2), (e)(1), (e)(2), O R  (i)] a n d  the c o u r t  

finds by  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that m a n i f e s t  i n j u s t i c e  w o u l d  

r e s u l t  from f a i l u r e  to c o n s i d e r  r e l e v a n t  a g g r a v a t i n g  o r  m i t i g a t i n g  

f a c t o r s  not s p e c i f i c a l l y  i n c l u d e d  in A S  1 2 . 5 5 . 1 5 5  or f r o m  i m p o s i t i o n  

of  the p r e s u m p t i v e  term, w h e t h e r  o r  n o t  a d j u s t e d  for a g g r a v a t i n g  o r  

m i t i g a t i n g  f a c t o r s ,  the court s h a l l  e n t e r  f i n d i n g s  a nd c o n c l u s i o n s  a n d  

c a u s e  a r e c o r d  of t h e  p r o c e e d i n g s  to be  t r a n s m i t t e d  to a t h r e e - j u d g e  

p a n e l  f or s e n t e n c i n g  u n d e r  AS 1 2 . 5 5 . 1 7 5 .
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v i o l e n t  h i s t o r y

By RONNIE CHAPPELL
Daw News -eiyatei

Gary F rank Newcomb, 13, is .1 cnnvirtrd  
k ilte r who ha* -h ided  A laska police dragnets 
three lim e i in the past five months

In October, he hee.im r the on ly man to 
break out o f the W ildwood Correctiona l Facil 
Ity in Kenai He was beinu he ld in a m axi­
mum security cell at the p re tria l build ing He 
had been loose ever since

Those who know Newcomb describe him as 
an inte lligent, ruth less, v io len t aocinpnth who 
has spent must hi', li fe  behind bars He began 
using aliases as a Juvenile He slabbed a man 
to death in a fast fie ld restau ran l Ile fo re  
coming to A laska he shut a bystander in the 
chest fo llow ing  a tra ffic  incident

He may be responsib le fo r the |yH2 disap 
pearanre o f a So ldotn  man. according to

Sea Baev Pape. NCWCGU9

THE ELUSIVE TRAIL OF GARY NEWCOMB
Ocl. 1: Saws his way
out of the Wildwood 
Collection Facility in 
Kenai, Ihe only person 
lo ever escape

/

Oct. 5: Newcomb iS 
spoiled by Alaska 
Slate Troopers cn cie 
banka o l the Kenai Riv­
er Hying In piy his 
Vcxsswjgen out o l Ihe 
mud. but he manages 
lo elude thorn

OCTOBER

Halloween: Tioope<s aie 
tipped that Newcomb will iiy 
lo leave ihe Kenai Peninsula 
in coelume nttm a parly 
Officers slaking nul Ihe party 
say Newcomb nevoi slums

Nov 6: rftxp«<i .v« 
tofd thjt >5
M ad no lorn\*fw«) in 
i  g»cop of .n
North Kanai T*«*ofy 
four Troopflr-i c.«r'V «>ut 
<1 C.lb *i C/ Crib n
5r.irr.h fmrti^q gr».w 
Cover <KJ Pv N'»*Cs.frp a 
fi'igwpnnts Mi*;
CV>cl *i ty’,n*.

\
March 3: Acitq on a f»p. two 
Anchorage Police Depart* 
ment cHu m s  confront New- 
CO">t) in a Mountain V<ew 
barber ihop He managea lo 
grab on of'*ci‘ * a gun. ihoof 
I—«h a lttenn »'rt lion Sever 
al M i ' 1  Mf*»' r n  m capfprod

lU I
B a r b e r  s p o t t e d  

e s c a p e e  in c h a i r

By DAVID POSTMAN
0.11 / N.iwt ’ i>t>-cei

M.igic Jackson said he was lo o kn g  fo rw a rd  
to cutting Ihe customer s h.ut lu vnu ir Ihe man 
said he was ge llin g  m .irr.ed " ,tnd I was 
looking fo rw a rd  lo  doing him ip re i good "  

Bul Jackson a <• niter.I at Amb -r.ige H.ir 
her College, said he thought something was 
wrong when his instructor (o ld  him give 
the man a shampoo n r hadn t asked f <;

" I  took him  over (■■ the sink . I saw the 
police u ffiie rs  lon -.ng  in and then she ithe 
instructor! said. No, .vhv don't w e  do ii d ry 
ru t ,"  Jackson said

What Jackson cotildn ! see hut other bar 
hers and cus'omers cou ld , were two Anchor­
age P oo re  o ffice rs w ith gur> drawn coming In 
the front and bark dents Jack son said la te r 
that one o f h r. fe llow  s'urtenr-, had recugnlred

Son P.u • Papa 8ARBSR

I

NEWCOMB: Captured convict h a s  history of violence, elusive w a y s

□

BARBER: R e c o g n i z e d  e s c a p e e
i Continued horn Pago A t
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c ou rtroom  te s tim ony . And 
when he escaped from  the 
W ildwood Correctiona l F a c ili­
ty in Kena i he was awaiting 
sentencing on what may be 
the biggest armed robbery in 
A laska  h is to ry .

According to po lice . New­
comb is a p ow e rfu lly  built 
man who is in exce llent phys­
ical condition . He's the kind 
o f fug itive  who is do*, a fra id  
to hide in  a c rowd , o r  make 
casual contact svith members 
o f the pub lic

The search fo r Newcomb 
began in e a r ly  October when 
he sawed his way out o f a 
raax lm ura-security ce ll in K e ­
n a i. P r is o n  o f f ic ia ls  don't 
know  where he got the saw. 
And they didn't rea lize that 
he was gone un til the next 
m orning

Fo rty  Peninsu la policemen 
and a track ing dog contbed 
the surrounding countryside. 
The tra il went cold tn dow n­
town Kenai where people Int­
e r reported that they had seen 
a man matching Newcomb's 
description d rink ing  a beer in 
a local b a r and h itchhiking 
along the Spu r H ighway.

The sightings continued tor 
lo u r days Most o f the leads

were dead ends, but then a 
Cicchanski Road resident re­
ported that Newcomb had 
come to his house to borrow  
an au'om oblle jack . T roopers 
found Newcomb try ing  to pry 
a red Volkswagen out o l the 
mud at Castaway Cove, a 
rec rea tiona l su b d iv is io n  on 
the banks o l the K ena i R iver

Two tro op e rs  c lo sed  'o 
w ithin Ml yards, and o rd rre  I 
Newcomb to stand up and 
move away from  the vehicle 
Instead, Newcomb moved be­
hind the car, k icked oil,' his 
rubber cannery' boots and (led 
across a narrow  foo tb ridge 
onto a sm a ll, h eav ily  wooded 
island.

The troopers pursued New­
comb until they los t sight o f 
him. Then they stopped and 
waited fo r assistance. During 
the five-hour search that en­
sued. Newcomb eluded a po ­
lice dog, a he licopter and a 
dozen policemen

A month la ter, po lice got 
another chance when they 
learned that Nvwrnmb was 
holed up in a remote cabin in 

.  N orth  K en a i. T w en ty - fo u r  
troopers, assisted by a h e li­
copter. came up em pty hand­
ed They did find camping 
equipment and an o f f  road 
vehicle w ith Newcomb's fin ­

ger prin ts a ll over it That 
was the last police saw o l 
Newcomb un til he surfaced 
Tuesday in an Anchorage b a r­
ber's chair

Newcomb's c rim ina l record 
is checkered  w ith  v io le n t 
crimes

In 197-1. he was convicted o f 
m ans laugh te r a fte r  lie and 
George Betzner — who would 
team with him  mm- years 
la te r in a S te rlin g  (u r rubbery 
— k ille d  a man during a kn ife  
fight in a Jack-in-the-Box res­
taurant.

When released from prison , 
he was invo lved in a tra ffic  
incident that escalated into 
bloodshed Newcomb, a m o­
torcyc list. c laimed that a m o­
torist had tried  to sideswipe 
him When Ihe ear fin a lly  
stopped. Newcomb kicked in 
the window, climbed inside 
and beat up the d river, lie  
then d rove the car to a remote 
location whore he continued 
th r assault

A passer by answered the 
d river's  ca ll fo r help W lii'e 
Newcomb beat the second 
man. the first fled Newcomb 
pursued him , hut was unable 
to catch him lie  then re tu rn ­
ed to the ear and shot the 
second man -  who was con 
scious but unable to move •

In the chest.
Newcomb lied to A laska , 

where he was invo lved  in 
what may be the biggest rob ­
bery In A laska h is to ry . It 
occurred the night o l Feb 10. 
1983 when Newcomb and two 
other armed men b roke  into 
the home o f .Sterling lu r  deal­
e r Ed W hittaker Newcomb 
and his accomplices made n il 
with pelts, raw furs coats 
and other finished goods v a l­
ued at $350,000

A Kenai jury' was unab le to 
decide if Newcomb was guilty 
o r innocent the first lim e  he 
was tried The second time, he 
fired his attorney and repre­
sented a lrn sc lf The second 
Jury- found Newcomb gu ilty  o l 
armed robbery

Before the tr ia l, co-defen­
dant Bet/nor reneged on a 
deal requiring him to testify 
against his longtime friend 

Fear that Newcomb would 
harm his w ife and child prob 
ably prompted Benner's ( In i 
sinn to -re fu se  to testify , a 
source rtcse-ire M l" ctH^'said.' 
T1 jsc who did tes tify  s.ud 
they were a fra id  o f Newcomh 
because they believed him  re­
sponsible (o r the 1982 d isap­
pearance o f a Soldntna man 
known to them as "Jo e  W il­
ly ."

the man as escaped convict 
Gary Newromb and ra iled  po ­
lice. B u l. at the time. Jackson 
didn't know who's h a ir he 
had been cutting 

The po licem en put th e ir 
guns aw ay  as th ey  ap 
preached Jackson's customer 

They stood on either side o f 
th r man with shoulder-length, 
sandy blond ha ir, b lue jeans 
and a red p laid shirt and said 
they needed to ask him a few 
questions The man d idn 't 
seem concerned, Jackson said 

But when the o ffice rs tried 
to search the man, pu lling  up 
his shirt and reaching around 
his back, he jumped put o f the 
chair and began fighting With 
them. '- • •

"They pu lled him  out o f 
the chair and to ld  him to go 
a long  w ith  them  and he 
wasn't about to ."  said N o r­
man R n lln c s s , w ho was 
waiting fo r a haircut a few 
chairs down

As they fought, most o f the 
23 o r so people inkthc battier 

J^HA|)l',dnyi/- fo r,, --liver, some 
running mil id t7» ’ build ing 

"They were tussling on the 
flo o r . 1 was tn ir-g  to get nut 
o f  the way and I heard three 
sh o ts ."  Jackson  sa id  W it­
nesses said the n. in took one 
o f the officer'.' revo lve rs  dur-

I ing the fight
"1 heard. 'How* I ’ow*' and 

there wqs a pause and then 
'How" again ." Jackson said 
"There was a lo t o f ho lle ring  
and then things got qu ie t."

Both o fficers had been shot 
and could do nothing when 
the gunman turned and ran 
toward the back dour

"1 heard the shots and saw 
this guy running toward me 
At the doi.r, he stopped, tu rn  
cd around, squatted and shot 
again fo r good measure." said 
Ron Fa rley , who was getting 
his ha ir ru t in the back o f the 
shop He said the final shot 
seemed to go into the ceiling 

O ffice r Francis Patrick O '­
B rien , slumped in a rh a ir . 
try ing to stop the bleeding 
from  his le ft shoulder O ffice r 
P reston  " J a r k "  O  pm an . 
who was shot in the neck, la y  
on the flo o r and seemed to 
fa ll in and oul o f ennsrinus 
ness.

C u s lom e rs  and b a rb e rs  
tried to give firs t aid "bu t 
there wasn't murh we cou ld 
d o ." F a rley  said.

At least one bu lle t was 
found in the Fam ily  Restau­
rant next door Nick Nelson 
said he was d rink ing  coffee 
when the bullet came scream ­
ing through the w a ll above 
his head. " It  got p laste r in my 
co ffee ," lie said

»



^  Ji  ii______________________________ - g H n H M n n

P o l i c e  c a p t u r e  l o n g - s o u g h t  f u g i t i v e  a f t e r  t e n s e  f i v e - h o u r  s t a n d o f f

B y  R IC H A RD  M A UER
Darfy News reponer

The law caught up with escaped convict 
Gary Newcomb Tuesday night, but not before 
he stole a policeman's service revo lve r and 
shot the o fficer and his partner inside a 
crowded barber school in Mountain View 
Tuesday afternoon. Newcomb fled from  there 
Into a neighborhood o f apartment houses and 
duplexes and fo r  five hours eluded a huge 
force o f officers cordoning o f f  the neighbor­
hood. He was fin a lly  captured in an a lley  at 
10:10 p.m.The two wounded officers were reported in 
stable condition at Humana Hosplta l-A laska. 
O fficer Preston "Ja c k " Chapman, 3fl, was shot 
once in the neck and once in the buttocks. He 
was critical but stab le a fte r undergoing su r­
gery .fo r an hour lo  remove the Slug from  his 
neck.

O f i - e r  Francis Patrick O 'B rien , 42, was • -hnt yy *k» and was reported in
stable condition. Police spokesman Joe Voung 
said that the bullet that struck Chapman 
missed a ll his v ita l organs.

Newcomb's last hours o f  freedom were 
spent hiding in a apartment while a police 
tactical weapons squad surrounded and then 
attacked the house next door at 340 Price S t., 
which is where a witness thought Newcomb 
was. A fte r a tense standoff, the officers fired 
tear gas and concussion grenades into the 
fccuse and searched it, on ly  to come up- -  - - j f y  *  -  ;

,,v-t>;r j f  ',. t unm  p ji.ee  began an apartment- 
by-aprrtment search o f the area that New- 
comb leaped from  thr- window of-.his hideout 
and ran into an a lley . He was captured just 
north o f Peterk ln  Avenue.

His arrest ended a five-hour blockade o f a 
large section o f Mountain View . Fatrolmen 
w ith copies o f Newcomb’s mug shot blocked 
o f f  every m ajor intersection leading out o f 
Mountain View and searched every vehicle 

; that le ft, setting o f f  huge tra ffic  jam s in the 
waning minutes o f  the afternoon rush hour 

' and on into the frig id  night. Many motorists 
.^ ft t rv g lin g  on the G lenn Highway, Mountain 

V iew -D rive and Bragaw Street were directed 
, - to  open the trunks o f  theic cars.

... No one, including residents, was being
S#» Bee* Page, CAUGHT A n c h o ra g e  p o fic e  o f f ic e r *  h oW  G a ry  N ew com b  a f t e r  fit*  c a p tu re  o n  P r ic o  S t re e t  la te  T u e s d a y  n ig h t. Ar/vxxagfl Da*»y New&Jm I s v n k u
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C A U G H T :  C o n v i c t  n a b b e d  

after s h oo t i n g  t w o  officers

inc in Ihe apartment in the 
maroon and brown single-sto­
ry duplex fo r about three 
weells

P o lic e  su rro u n d e d  the 
build ing around fi p r o .  tak 
ini; vantage points from  the 
apartment house nest don! 
and from  an abandon*d build  
Inc acrosr the a lley  at ,1111 
Mum ford St

But w hile a ll that w u s / f i n - i j  111,; or. i.t thr-.r r/id -.l. i.’iln-i 
neighbors. including children, 
were nonchalant about the 
dancer in the midst A few 
s tro lled  the sidewalks r,s i l 
nothinfi was going on. w hile a 
young bov p layed by the win 
dow o f an apartn* • at k it 
ty-cnm er to the one under 
guard

People coming home from  
w ork  o r  shopp ing w a lked  
along Mum ford Street as j i- 
lico w ith shotguns ducked up 
a lleys , closing in on New 
comb's residence

i l is a poor neighborhood.

the sort o f place a man on the 
run might find refuge, a p larc 
o f cheap duplexes and four- 
p lexes. chain lin k  fences and 
barking dogs

"What's going on ’ "  asked a 
woman who le ft her ap a rt­
ment house w ithout he r coat 
on

"They're a fte r a guy who 
just shot tw o cops," she was 
•thirl I " .  • Jj

" Y o u ’re k idd ing ." she said 
It was more than an hour 

before police made a concert 
ed e ffo rt to c lea r the streets 
and neighboring apartm ents 

While a state troope r h e li­
copter hovered overhead , the 
poiire Crisis In tervention Re­
sponse Team a rrived  at the neighborhood at T p m and 
fanm d out among the b u ild ­
ings They began firing  tear 
gas grenades and fin a lly  con­
cussion borrbs before entering 
the1 apartment T

No one was there 
He had apparently  been

holed up in Apt l'.’A in Till N 
Price St ne xt door

About 10 p r.i„ a fter .search­
ing one apartm er.l and the 
laund ry room o f .T.ll' C IRT  
o ffice rs s n d  they saw move­
ment in the apartrr.er.t See 
cmdt la te r, a bark window 
was b roken  ar.d Newcomb 
was out

He ran througn an a liey 
■ and tried to skirt in front o f 
Pr.ce S tn T t. sai.t . t i te r Ron 
Wade, but changed Ins mind 
when a trooper helicopter il 
lum inate .l ho. movements.

"1 th ins he saw tin- lights, 
and lie cot bark between the 
building.' "  said o f f ic e  Ron 
Wade

Nt v  ; il :aa fo r 'W e r be­
tw een b u ild in g s , and
slipped - - deme.v.h an orange 
van pa :,.- d in front o f U3tl N 
Price

Khap a Rortweiler^ track ­
ing dog -ran to  the van an d 1

began to attack K ’* U ffac r 
K e lle y  .Vhur.ki pu lled the 
dog back, ar.d ran w ;:r. bin- 
the van s other side

Newrenih was start.t:g to 
s lide  ou t. w ith a Wi-ap.*n 
drawn. Wade said Thi d- e 
attacked again. ku'* - ;rg  the 
gun from  his hand and 
Sehunke made '.In arti-st 

No snats were l.red  and 
there was no fight. Wadi- -..id 

Newcomb was hustin i to a 
cruiser, handcuffed ami our- 
rounded by p lire  He had a 
b loody lip  and there appeared 
to be be b ln  id cwvip.g fr«>m 
his right ear

Daily Newi reporter! Mil Oem- 
ton. Ronnie Chappell. Patti Epler, 
Jim Ericsson. Nanc) Montgom­
ery. David Postman and Hal 
spencer also contributed to this 
Itory.
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a llow ed into the area into 
which the suspect melted

From  the start, police were 
convinced that their suspect 
was master escape artist New­
comb. J3, who has successful­
ly  eluded police through a 
series o f rinse calls with au­
th o ritie s  since he escaped 
from  W ildwood Correctional 
Fac ility  :n Kenai in October 
He had k illed  a man in C a li­
fo rn ia and was under sen­
tence fo r renvietions o f k id ­
napping . attempted m u rde r 
hhd robbery

The day's dramatic events 
began un fo ld ing  around 5 
p n  when a man with shoul 
der length, sandy blond hair, 
b lue jeans and a p laid shirt 
w a ll.cd  m to Anchorage Ba r­
ber College at 3519 Mountain 
View D ru e  The man said he 
was getting  m a rried  and 
asked fo r haircut

One o f the student,barbers, 
believed by his fe llow  stu­
dents to have once been a 
corrections officer, looked at 
the customer and made ti c 
connection it was Gary New­
comb

Police were called at S 0.9

p m One o f the instructors 
tried to distract his most- 
wanted customer with the fu ll 
treatment until they arrived 
W hile Newcomb was being 
led to the shampooing sink, 
o fficers Chapman and O 'B n  
en. guns drawn, popped in 
through the doors, one from  
the fron t, the other from  the 
bark

According to witnesses at 
the school, the o fficers put 
the ir guns away, then stood 
on either side o f Newcomb, 
who by this tin: was sealed 
in a chair, and said they 
wanted to ask hirn some ques­
tions When they tried  to 
search him . Newcomb leaped 
from  the chair, w restled with 
the o fficers, and grabbed the 
service revo lve r from  one o f 
the o fficers He fired  at least 
three shots ana ran out the 
back door.

The barber shop had been 
crowded with customers, in ­
cluding children, but it emp­
tied quickly . One w itness said 
that the gunman stopped at 
the rear door just before leav ­
ing, turned, and fired  once 
more into the shop

•One bu llet pierced the w a ll 
o f  the F a m i ly  R e s tau ran t 
next door A rustom er said it 
le ft a t ra i l o f p laste r in his 
coffee

W ith in moments o f getting 
the ca ll that two office rs were 
down, squad ears raced lo  the 
area and roadblocks were set 
up. M otorists , on the ir way 
home from  work were greeted 
at busy intersections by o f f i ­
cers to t in g  sho tgun s and 
drawn revo lvers . O ther noli- 
cemcn fanned cut thtougu thv 
neighborhood n o rth  o f the 
barber school, and dogs sve e 
called in to sn iff out he 
suspect

Ancnorage police said it 
was one o f their biggest man 
hunts ever, w ith 75 to IPil 
officers participating

Neighbors, a lerted to the 
troubles nutslde the ir doors, 
called m reports o r  signaled 
to o fficers w ith sightings 
Ncwrnmo was tracked down 
to apartment -B  at 340 Price 
St. According to one neigh­
bor. Newcomb had been liv -

Parom cdlcs take police O fficer Francis P . O 'Brien lo  Ihe hospltB l. O 'Brien was shot in the shou lder Tuesday.
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P r o s e c u t i o n :  H a t r e d  f u e l e d  m u r d e r
M a c k a y  d e f e n s e  a r g u m e n t  s c h e d u l e d  n e x t ;  c a s e  c o u l d  g o  t o  j u r y  F r i d a y

By SHEILA TOOMEY
Daily News reporter

FAIRBANKS -  Neil M ackay’s ha­
tred  for Robert Pfeil consumed his life 
and spilled over into the life of his son, 
robbing the boy of love, attention and 
even space, prosecutor Peter Gruen- 
stein  told jurors Wednesday at Mack­
ay ’s m urder trial.

“There was one long, dark shadow 
over Bob P feil’s otherwise sunshine- 
filled life ,” said Gruenstein. “ Robert 
P ie il had but one m ortal enemy in the 
world and he sits before you, awaiting 
the justice he deserves.”

Gruenstein took slightly more than 
three hours to summarize the sta te’s 
case against Mackay, 63, a former 
Anchorage law yer and businessman. 
Mackay is accused of paying strip  club 
m anager G ilbert Pauole $10,000 to ar­
range P feil’s death. Mackay was once 
m arried to P fe il’s sister and the two 
men were long-time enemies.

The defense will give its closing 
argum ents today, w ith prosecution re­
b u tta l scheduled for Friday, when the 
ju ry  should get.the case.

The evidence ag a in st M ackay is

straightforw ard , Gruenstein said, much 
o f it com ing from  M ackay’s own 
m outh. He urged jurors to listen care­
fully  to a taped telephone conversation 
betw een Mackay and Pauole, made 
under 'po lka  supervision just hours 
a fte r Pauole was arrested  on Nov. 8, 
1985.

Pauole told Mackay police were clos­
ing in and asked for getaway money. 
“ Imagine w hat the reaction of an inno­
cent mar. would be,” said Gruenstein. 
“ Confusion, outrage, anger.”

“ Mr. M ackay’s f irs t reaction is, 
‘Well, where are you calling from?’"

“There are a hundred reactions that 
would be plausible and consistent with 
an innocent person,” said Gruenstein. 
But not M. ckay’s response: “ Don’t say 
too much, you know. You’re going to 
im plicate y urself.”

This tap;;,, all by itself, is enough to 
e rase  any reasonab le  doubt about 
Mackay's ’ uilt, he told jurors.

Gi\;i;:.wtiin also pointed to a sheet of 
addresses relating to Bob Pfeil that 
was typed :n  M ackay’s typew riter and 
found in I iiuole's Seattle home, to the 
testim ony of a jailhouse snitch who

i«nr*»wm»nwre.iu.'.i< L’ f l 'p i K  i ■ ».i

said Mackay m ade incrim inating s ta te - ' 
m ents to him, and to a phone call from 
Pauole's Anchorage home to Mackay’s 
Honolulu apartm ent a t 9:08 p.m. the 
liight Pfeil was shot.

Pauole said he called Mackay and 
reported tha t the job was done. But, 
during the tria l, Scotty Mackay, Neil’s 
14-year-old son, testified  that he, not 

ft?is dad. an sw er'd  the phone that night 
&nd no one was on the line.

“ S c o tty ’s s to ry  is in c re d ib le ,” 
Gruonstein said. The boy was able to 

: “ rem ember the tim e and the date even 
though he w asn’t asked about it for 15 
m onths . . .  until January  of this year.” 

Consider the likelihood that a young 
hoy could do this, Gruenstein told 
ju rors, “ then ask yourself why the 
-lefense would present such evidence.” 

“So much of this case can be under­
stood through Scotty because, as you 
know, in a very real sense, th a t’s 
j/here it all began.” i- v

By “ i t ,” G ruenstein m eant the al- i 
:;o.v;r.f m urder m otive — Mackay’s long/- 
abiding fear and hatred  of Bjbb Pfeil 
uid  the rest of the Pfeil tardily, Us>ng

• See Page D-3, MACKAY



M A C K A Y :

■Trial nears end
(  Continued from Pago D-l
a hug e  "hatred/fear/frus- 
iration" chart, Gruenstein 
traced the history of the 
Pfeil-Mackay feud, beginning

}n the late 1960s with B o b  
’feil’s opposition to the m a r­
riage of Ma c k a y  and Pfeil’s 
sister Muriel.
I Animosity flamed in 1976, 
jvhen Muriel died in a still 
unsolved car bombing and it 
burned brighcly during years 
6f court fights over Scotty 
and the management of M u ­
riel's estate.
!' M a c k a y  w a s  obsessed, 
Gruenstein said, and the o b­
session got worse over the 
years, not better. H e  feared 
Pfeil would kidnap Scotty. 
H e  feared Pfeil would poison 
Scotty's m i n d  against h i m  
with suspicions about w h o  
was responsible for Muriel 
Pfeil’s death. Bob Pfeil be­
lieved M a c k a y  was.
• M a c k a y  hated the fact that 
Pfeil controlled Scotty’s in­
heritance and would one d a y  
be an influential person in 
Scotty’s life because of it, 
said Gruenstein.
> “It gn a w e d  on him a n d  
gnawed on him.”
! Papers' from 10 years of 
legal battles over all these 
fears littered every surface in 

. the apartment Mackay a n d  
Scotty shared. Although the

Son of a millionaire, Scotty 
ad no bed of his o w n  because 

M a c k a y  turned the boy’s b e d­
room into an office, Gruen- 
ytein said. Scotty had no-' 
where to eat dinner, because 
M a c k a y’s legal papers cov­
ered the dining room table.
J Instead, Scotty "has to 
clear a c o m e r  of the coffee 
table in the living room to eat 
the food a neighbor has 
brought," he said.
; Because of his father's o b­
session, Scotty “doesn’t k n o w  
whether his o w n  grandmother 
Js alive. ... It’s a heart-rend­
ing image w h e n  you stop to 
think about it."
I “The motive in this case is 
(is powerful as evidence can 
^ver be," Gruenstein said.
• Anticipating a direct attack 
b y  the defense on the credibil­
ity of the state’s main wit­
ness, Pauole, Gruenstein said 
Pauole w a s  no friend to the 
state.
! N o  one’s asking jurors to 
believe Pauole "because he is

Fa,tbanks Da-ly NewsMner/Cnartes Mason
Pi !er Gruenstein

a fine h u m a n  being,"‘he said. 
Pauole c ame into court a con­
fessed murderer. H e  should 
be believed because other evi­
dence corroborates his story.

H e  dismissed defense sug­
gestions that Pauole fingered 
M a c k a y  in order to get a deal 
—  20 years m a x i m u m  in pris­
on. Pauole would have gotten 
the s a m e  deal no matter w h o  
he n a m e d  as the principal in 
the conspiracy, as long as he 
had proof he w a s  telling the 
truth, such as the p h o n e  
tapes.

"The State of Alaska en­
tered into an agreement with 
Junior Pauole because it had 
to,” said Gruenstein. "Neil 
M a c k a y  associated with J u­
nior Pauole because he w a n t­
ed to, because he chose to."

W h e n  the defense starts 
pounding on Pauole in their 
closing, said Gruenstein, ju­
rors should r e m i n d  t h e m­
selves that Pauole w a s  M a c k­
ay’s friend, associate, tenant, 
a m a n  M a c k a y  sent his son’s 
report card to.

T h e  defense is trying to put 
Pauole on trial in place of 
their client, Gruenstein said. 
“Neil M a c k a y  is the issue in 
this trial and all the evidence 
points in one direction. It 
points to Neil Mackay.”
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Anciioiaoe DaJy News/End Hid
Marianne P feil w alks from  the Anchorage airport term inal after returning from  a day at the trial o f Nell Mackay In Fairbanks.



W i d o w  s a y s  s h e  m u s t  s e e  i t  t h r o u g h
By SHEILA TOOMEY
Daily News reporter

F AIRBANKS — Most m ornings 
M arianne Pfeil leaves her home 
by 6:30 and drives to Anchorage 
In ternational A irport, w here she 

boards an A laska A irlines flight for 
one m ore tr ip  into the  past.

F'iight #89 takes her to  Fairbanks, 
w here he r form er brother-in-law  is on 
tricil, charged w ith  m urdering her hus- 
band.“This is my life on stage up there, 
m y fam ily. I have to  finish i t .”

In  Courtroom  D, on the second floor 
of the s ta te  courthouse, she takes a seat 
in  the darkened spectator section and 
settles down for fimother day of The 
S ta te  of A laska vs. Neil Mackay.

Mackay is accused of paying an 
Anchorage nightclub ow ner $10,000 to 
have her husband, Robert Pfeil, killed. 
Pfeil was shot by a gunm an on Oct. 12, 
1985 and died a m onth later.

D espite ta lk  of gangsters and drug 
dealers, of strip  jo in ts and snitches, 
which has dom inated large parts of the 
testim ony so far, th is  tria l is essential­
ly a fam ily  affair.

In addition to the  m urder charged, 
Mackay is suspected by some, including 
M arianne, of arranging the death in 
1976 of his ex-wife, Muriel Pfeil Mack­
ay, R obert’s sister. Both sides say the 
tw o killings are  linked, so there  has 
been testim ony about M uriel’s death, 
about her nasty  divorce from Neil in

1975, about the b itte r  ba ttle  a fte r her 
death over custody of her son, Scotty.

Bob and M uriel’s m other has tes ti­
fied. She’s 87 now. M ackay’s sister has 
ta k e n  th e  stand . They becam e es­
tranged during the custody fight. Scot­
ty , now 14, has testified; the  woman 
now reportedly tak ing  care of him is 
M ackay’s first wife, B arbara Homay.

I t ’s a fam ily affair. M arianne Pfeil 
sits and listens, five hours a day, to her 
fam ily’s bloody linen being wasnea in 
public. She says she cannot stay  away. 
She says she can’t step forward into her 
fu ture  un til the past is done.

“There was one day I felt like

See Back Page, MARIANNE
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M A R IA N N E  PFEIL: She takes a daily flight to the trial so she can put the past to rest
Conllnued from Page A-1

screaming There was a day when they talked about me. I
thought, ‘ I f  they don't stop, I'm  going to sc re rm .'"

Using a pass given to her by A laska A irlines, her 
husband's employer fo r nearly 30 years, P fe il commutes to 
Fairbanks each day the tria l Is In session. She hasn't missed a 
day since opening statements began, on Feb, 10.

"Y e j, I'm  tired,"'she admits. " It's  getting to me a litt le  bit, 
the Immenseness o f lt a ll. And springtime, I th ink, being 
alone In springtime. It just hits you a ll o f a sudden .'.. .  This 
is going to be over and I'm going to be alone fo r the rest of 
my life ."

Most days P fe il sits on a front row bench no more than 10 
feet behind Mackay. They never speak, but she studies him 
during the long hours o f repetitious questioning and mind- 
numbing legal arguments. She can describe his nervous 
mannerisms and tries to figure out what he's reading o r 
writing.

"He smiled at me once." she said. " I  wondered why."
She did not smile back.
The people who carried out the k illin g  o f her husband have 

a ll been tried and convicted. But this tria l Is d ifferent, said 
P fe il. "This Is the on ly one that matters to me. The others, 
they never wanted to hurt m e .. , .  This Is the one."

lit some ways Mackay’s tria l, w ith a ll Its unhappy 
memories, Is easier than the ones that went before. Then she 
was hearing fo r the firs t time how k ille rs  stalked her fam ily , 
watched her home, hoW her husband died.

" I'm  not shocked any m ore ," she said. "L ast spring was worse."
Last spring, at thfe tria l o f L a rry  Gentry, P fe il rarely 

spoke. She sat alone most o f the time and sometimes reacted 
em otionally to what she heard. But another year has passed 
and mourning Is not a natura l state fo r her. Her ebullient 
personality Is reasserting Itre lf.

Now she asks questions and expressei definite opinions 
about the wltneases and what they say. She Is a woman o f 
definite opinions. She is also friend ly , often chatting with 
.Fitnesses and other spectators In and outside the courtroom . 
She_ .brings extra copies o f the mom lng paper up from  
Ancho~tge each day and shares candy bars. Once she baked 
Swedish almond tarts fo r the prosecutors and the people who 
alt nearby.

Right behind P fe il, In the second row o f seats, sits Norma 
ntry , m other o f L a rry  Gentry, who Is now serving 25 years 
rison fo r  helping to plan B*b P fe ll's death. l£ n . Gentry Is 

aI*o In the courtroom  every day.

A wedding day photo Marianne Pfeil carries In har purae: 
From le i; are Robert Pfeil, Marianne, Muriel Pfeil Mackay and 
Nell Mnckay, and Muriel C. Pfeil.

Norma Gentry has moved to Fairbanks temporarily so she 
can attend the tria l and listen fo r something that might help 
her son. She takes notes fo r  his appeal.

At L a rry  Gentry's tria l In Anchorage last year, Marianne 
and Norma kept their distance from  each other, sitting across 
the aisle In a much la rger court::oom, each wrapped In her 
own grief. But It's hard to gel very fa r away from anyone In 
Courtroom D, so Norma and Marianne have struck up a 
friend ly relationship. Both 53 years old and bereft o f someone 
they love, the two women have accepted that neither Is responsible fo r what happened.

" I  understand why she's here," said P fe il. " I  can see her 
plight . . .  I don't have any bad feelings toward her. She's a
nice, friend ly la d d  I ’m sure she tried the best she Ifculd

“ J  ‘  .................................

happen to anyone, I feel so rry ."
Norma Gentry believes her son was w rong fu lly convicted, 

so the two women avoid the subject when ta lk ing  to each 
other.

P fe il Is Swedish and speaks with a Swedish accent. She Is 
an attractive woman who Is always wcll-colfed end dressed In 
expensive clothes that she Insists she buys on sale. She was a 
stewardess fo r SAS when she married Bob P fe il, about six 
weeks after they met.

P fe il looks a lit t le  sheepish admitting this.
"We didn't know each other very much," she said, "but I 

knew right awBy he was the one I wanted to m any . I always 
said that he bought a pig in a sack but . . .  ou r marriage got 
better and better."

She carries a snapshot In her purse; it was taken outside 
the church the day she and Bob got married. In the picture 
Marianne hugs Bob ’s arm while he grins. Next to the happy 
couple stand the best man and the maid o f honor, Nell 
Mackay and Muriel P fe il. Grandma's there, too. Marianne 
takes the picture out once In a while and shows It to people.

The da lly  schedule Is k illing , but It's not the airborne 
commute that's tiring, just the length o f the day.

“ 1 used to make two. three trips a day lik e  this when I was 
fly ing to Paris nnd London. I'm not more tired because I'm 
fly ing ." The flight takes less than an hour.

In Fairbanks, the tria l usua lly recesses by 1:30. P fe il 
catches a i p.m. flight back to Anchorage. It gets in at about 5 
and she goes directly from  the airport to a two-hour aerobics 
class at the Captain £ook.

"That helps m e .,! . .  A fter that class. I feel ref- sshed, . . .  
Then I sit in the J bcuzzI and listen to lawyers ta lk ."

She is home by 3 30 p.m. and should be In bed by 11 but i 
rare ly makes it. It's hard to go to bed that ea rly , she says, | 
especially In the springtime.

P fe il says she 1* not b itter apd that seems to be true. But 
sitting through the tria l even' day Is more than just an 
existential exercise, o r a way to moum or an e ffort to 
postpone the future. P fe il believes Mackay Is gu ilty and she 
wants to see him convicted.

"O f course It matters what the verdict Is ,"  she said In 
answer to a question. " . . .  We can maybe see Scotty again. 
Wouldn't that be nice? Grandma, she says, 'I Just hope I can 
see Scotty once before I d ie .'"

Yes. the verdict matters.
"However lt goes," said P fe il, It w ill be easier fo r  her to 

accept " i f  I see how the system works . . .  how hard the 
prosecution works. ' f \  X

ufdn't jDon t you know J f jw  kids go out and find drugs? It can "N o ,"  she says, " I  coufdn't possib ly stay away,
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Pathologist testifies at trial
The Associated Press

JUNEAU — An Oregon pa­
thologist to ld  a ju ry  Wednes­
day tha t a wom an accused of 
failing to get m edical help for 
her dying son should have 
known som ething was seri­
ously wrong w ith  the child 
before his death.

N atalie Iris P inkerton , 22, 
is charged  w ith  c rim in a lly  
negligent hom icide in the  
death of her 20-month-old sqn, 
Richard A. Johnson. The boy 
died E aster Sunday 1986 a fte r 
being hit.

Dr. W illiam Brady, who 
perform ed an autopsy on the 
child, told the  ju ry  the in jury  
tha t killed the  boy is common 
in cases of child abuse. P eter 
P au lo , P in k e r to n ’s J^ive-in 
boyfriend , has p leaded  no 
contest to a charge of crim i­
nally negligent homicide in 
the death.

Prosecutor Rick Svcbodny 
has claimed Paulo h it the 
child in the abdom en hard 
enough to drive his in testine 
into the spine. The in testine

ruptured, causing a m assive 
in fec tio n  an d  th e  c h ild ’s 
death, he said.

“ A 20-m on th -o ld  ch ild  
would have been crying and 
w a ilin g  q u ite  o b v io u s ly ” 
from  the extrem e pain  caused 
by the developing in ternal in­
fection, B rady said.

In addition, B rady said the 
youngster probably  w ent into 
shock and  becam e uncon­
scious. The doctor said some­
body who knew  the child 
w ould be able te ll the differ­
ence betw een unconsciousness 
and sleep.

Brady told the ju ry  the 
boy’s life could have been 
saved had he been brought to 
a doctor earlier.

P rosecu to rs c la im  Paulo  
struck the boy w hile P inker­
ton was out of the home at 
garage sales.

B ra d y  d e s c r ib e d  o ld  
bruises on the child’s head. 
S vobodny  d u rin g  se v e ra l 
court hearings has charged 
th a t P inkerton  lied about in­
juries Paulo inflicted on the 
child.
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ANCHORAGE TASK FORCE ON SEXUAL. ASSAULT 
LEG IS L A T IV E  COMMITTEE RECOMMENDATIONS

T h e  A n c h o r a g e  T a s k  F o r c e  on S e x u a l  A s s a u l t  i s  c o m p r i s e d  
o f  a p p r o x i m a  t e  I y  t h i r t y  i n d i v i d u a l s  f r o m  t h e  D e p a r t m e n t s  o f  
Law > H e a l t h  a n d  S o c i a l  S e r v i c e s /  C o r r e c t i o n s /  I o c a  I 
h o s p i t a l s /  t h e  A n c h o r a g e  P o l i c e  D e p a r t m e n t /  a l o c a l  n a t i v e  
o r g a n i z a t i o n  ( A s s o c i a t i o n  o f  S t r a n d e d  R u r a l  A l a s k a n s  i n  
A n c h o r a g e ) /  p r i v a t e  m e n t a l  h e a l t h  i n s t i t u t i o n s  a n d  
c o n c e r n e d  c i t i z e n s .

T h e  p u r p o  s e  o f  t h e  T a s k  F o r c e  i s  t o  h e  i g h t  e  n c o m m u n i t y  
a w a r e n e s s /  e n h a n c e  i n t e r - a g e n c y  c o m m u n i c a t i o n  a n d  
c o o p e r a t i o n /  i d e n t i f y  r e s o u r c e s  f o r  v i c t i m s /  a n d  a d v o c a t e  
f o r  l e g i s l a t i v e  a n d  p o l i c y  c h a n g e s  f o r  a d u l t  a n d  c h i l d  
s e x  u.a I a s s a  u i t  v i c  t  i ms a nd t h e  i r  f  am i I i e s .



Prohibition of Suspending imposition of Sentence 
For Violence Offenses

Existing provisions of Alaskan law recognize the need to 
provide records of individuals s e n t e n ce d  for v i o l e n t  crimes. 
Presently, records for some violent crimes are cleared. This 
poses a problem for employers wishing to conduct a background 
check of a persons criminal history.

In^euch v. State 633 P. 2d 106, 1lff3 (Alaska, 1981), the 
Supreme Court"stated: "Judgements as to the extent to which the
community condemns a particular offense are more appropriately 
made in the legislature then the judiciary." The legislature 
recognizes that sexual offenses are among the most serious crimes 
ar.d community condemnation and the need for deference outweighs 
an i n d i v i d u a l  d e f e n d a n t ' s  i n t e r e s t  in t h e  e x p u n g m e n t  of a 
conviction.

This amendment is paterned after the penalty provision AS 
2S.35.30 precluding a suspended imposition of sentence for the 
crime of "driving while incoxicated."

PROPOSED AMENDMENT TO 12.55.085

Prohibition of Suspending Imposition of Sentence for violent 
.ffenses.

Notwithstanding any other provis io n s of this title, if a 
defendant is convicted of any crime or at t e m p t e d  crime under 
A S.11.41.410 - AS 11.41.460, the imposition of sentence may not
be suspended.

T-hlc amendment is patterned- after the ponall-by— provislon AS 
. 30— precluding a -susp ended— imposition of contance— for, tire



BILL NO: HB 372 DATE: February 8, 1988

TITLE: Act  p r o h i b i t i n g  suspendec^Q^iji^Qiji,
i m p o s i t i o n  o f  s e n t e n c e  o f  a 
p e r s o n  c o n v i c t e d  o f  a s e x u a l  
o f f e n s e .
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The C o u n c i l  on D om es t i c  V i o l e n c e  and  S e x u a l  A s s a u l t  s u p p o r t s  HB 372,  which 
w i l l  p r o h i b i t  su s p en d e d  i m p o s i t i o n s  o f  s e n t e n c e  f o r  p e r s o n s  c o n v i c t e d  
o f  s e x u a l  o f f e n s e s .  Under  p r e s e n t  l a w ,  many s e x u a l  o f f e n d e r s  a r e  
e l i g i b l e  f o r  su s p en d e d  i m p o s i t i o n s  o f  s e n t e n c e .  T h i s  r e s u l t s  I n  t h e  
c o n v i c t i o n  o f  t h e  c r im e  b e i n g  removed from t h e  r e c o r d .  Thus ,  p e r s o n s  
who have  s e x u a l l y  a b u s e d  c h i l d r e n  may c l a i m  t h e y  have  n o t  been  
c o n v i c t e d  o f  c r im e s  a g a i n s t  c h i l d r e n  on employment  a p p l i c a t i o n s ,  and 
t h e i r  p r e v i o u s  o f f e n s e s  may e s c a p e  n o t i c e  when c r i m i n a l  r e c o r d s  a r e  
s c r e e n e d .

S e x u a l  o f f e n d e r s  a r e  p r o n e  t o  commit s u b s e q u e n t  o f f e n s e s .  They a r e  a l s o  
l i k e l y  t o  a p p e a r  t o  be "model  c i t i z e n s "  u n l e s s  t h e i r  r e c o r d  i s  known, a s  
t h e y  a r e  gpppra l  I v n p t  _p.-rfiffTtiaJ ~rrr--anti - .qncia1 i n  o t h e r  p a r t s  o f  t h e i r  
l i v e s .  Thus ,  (a ' ' j u d g e  m ig h t  g r a n t  a  s u s p e n d e d  i m p o s i t i o n  o f  s e n t e n c e ,  
u n l e s s  a j u d g e  i a - k n o w l e d g e a b l e  a f ^ t h e s e  f a c t s :  (1)  t h e  b e s t  p r e d i c t o r  o f
f u t u r e  s e x u a l  o f f e n s e s  i s  p a s t  s e x u a l  o f f e n s e s ;  (2)  t h e  d a n g e r o u s n e s s  o r  
l i k e l i h o o d  o f  r e o f f e n d i n g  d e pe nds  on t h e  o p p o r t u n i t y  a v a i l a b l e ;  t h a t  i s ,  a 
s ex  o f f e n d e r  i s  v e r y  l i k e l y  t o  r e o f f e n d  i f  a round  c h i l d r e n  a t  work o r  a t  
home. Thus ,  i t  i s  v e r y  i m p o r t a n t  f o r  t h e  p r o t e c t i o n  o f  c h i l d r e n  t h a t  
s e x u a l  o f f e n s e s  r e m a in  on t h e  r e c o r d s .

A r t h u r  A. E n g l i s h  
Com miss ione r
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REPRESENTATIVE 
FRAN ULMER

H o u h k  o f  R e p k e h e n t a t i v e s

P.O. Box V 
JUNEAU. ALASKA 99B11 

(9 0 7 ) 4 6 5 - 4 9 4 7

M E M O R A N D U M

February 9, 1988

TO: John Simd-, Chair
House Judilciary Committee

FROM: Rep^sentati|7^/Fran Ulmer

SUBJECT: H o u k -  B f W  372

I would sincerely appreciate your prompt consideration of HB 
372, ""An Act prohibiting the suspended imposition of sentence 
for a person convicted of a sexual offense."

It is an important bill with a great deal of support. I 
have attached for your review the file which clarifies the 
support it has received from the Department of Law, the Public 
Defender, the Council on Domestic Violence and Sexual Assault, 
the Anchorage Sexual Abuse Task Force, and others.

Thank you for considering this important issue as soon as 
possible.

Attachments
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S t a t e  o f  A l a s k a

TO: Representative Fran Ulmer 
House of Representatives

DATE:

FILE NO:
February 3, 1988

THRU:

TELEPHONE NO:

SUBJECT:
465-3428

HB 372, Suspended 
Imposition of 
Sentence

FROM: Stephanie E. Joannides 
Assistant Attorney General 
Department of Law

When a defendant is convicted for an offense and 
appears before a judge for sentencing, a sentence may be 
fashioned in a number of ways. One option is the actual 
imposition of a sentence for a specific time with a portion of 
that time suspended. Or a judge may decide to withhold the 
imposition of the sentence and place the defendant on probation 
for a certain period of time with certain conditions that the 
defendant must abide by. These two options are discussed below.

AS 12.55.080 authorizes a court, when a sentence is 
actually imposed, to suspend a portion of that sentence "and 
place the defendant on probation for a period and upon the terms 
and conditions as the court considers best". For example, if a 
defendant is convicted of assault in the third degree (a Class C 
felony punishable by a maximum term of five years) a court may 
sentence the defendant to four years with two suspended and place 
the defendant on probation for three years. What that sentence 
means to the defendant is that the defendant has been sentenced 
to a potential maximum term of four years to serve but by 
suspending two of those years the court is only requiring that 
defendant to serve two years in jail at that time. The suspended 
two years will be "hanging over the defendant's head" during the 
probationary term. If a defendant violates a condition of 
probation at any time during the three year probation then a 
petition to revoke probation may be filed and a defendant may be 
brought back into court for a hearing. If it is then determined 
that in fact the defendant did violate a condition of probation, 
a part or all of the two years that were suspended may be 
reimposed and the probationary period may be adjusted 
appropriately.

A suspended imposition of sentence under AS 12.55.085 
allows for a defendant to never actually be sentenced. After a 
defendant is convicted of an offense, the court has the power to

? CO’A a
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withhold or suspend the imposition of sentence and impose 
probation for a period up to the maximum allowable sentence. If 
a defendant does not violate the conditions of probation, the 
court may set aside the conviction at the end of the probationary 
term. The court, when it suspends the imposition of sentence, 
may impose a period of jail time as a special condition of that 
probation. The practical effect of this legal mechanism is 
illustrated in the following example. A defendant convicted of 
assault in the third degree may receive a maximum sentence of 
five years- to serve. If at the time of sentencing the court 
suspends the imposition of the defendant's sentence, the court 
may do so for a period not to exceed five years which is the 
maximum sentence which may be imposed. The person is then placed 
on probation for the time period set by the court. A special 
condition of probation may be imposed that could require the 
person to serve one year in jail. After the defendant serves the 
required time in jail, if he or she violates a condition of 
probation, the court then has the power to revoke the probation 
and to impose sentence. Before the court may exercise the power 
to revoke, the defendant is entitled to a hearing. At the 
hearing, if the court finds that the defendant violated a 
condition of probation, the court then has a number of 
alternatives. Imprisonment is not automatic, nor does the 
defendant receive the maximum allowable term under the suspended 
imposition of sentence. Under our example, the defendant could 
be sentenced to three years with one year suspended. The 
practical effect of that sentence would be to require the 
defendant to go to jail only for one additional year, as he or 
she would receive credit for the one year already served as a 
special condition of probation. Another alternative would be a 
sentence of three years with two years suspended. In that 
situation, the defendant would be given credit for the one year 
he or she already served so no additional jail time would 
actually be required. A period of probation would be imposed and 
the conviction would not be set aside. Another alternative that 
is unfortunately not uncommon is that even after the court makes 
a finding that a defendant has in fact violated a condition of 
probation, the court revokes the defendant's probation but then 
just reimposes the SIS with an additional one or two months 
incarceration.

Under present law, convicted felons that are subject to 
presumptive terms may not receive a suspended imposition of 
sentence. S e e , AS 12.55.125 (g) . In other words, a defendant
convicted as a "first-time felony offender" of sexual abuse of a 
minor in the first degree, under AS.11.41.434, who must receive 
an eight year presumptive term, may not receive a suspended 
imposition of sentence. Individuals convicted of sexual abuse of 
a minor in the second or third degrees, non-presumptive offenses, 
may receive a suspended imposition of sentence. Other than 
presumptive offenders, persons convicted of Driving While
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Intoxicated also may not receive a suspended imposition of 
sentence.

It is important to expand the list of sex offenses 
which cannot receive an SIS. Many experts agree that a very 
large percentage of child molesters do not fit into the 
stereotype of a criminal defendant. < They are usually employed, 
have ties to the community and no prior convictions. As such, 
they are more apt to receive suspended impositions of sentence 
since the courts feel that their potential for rehabilitation is 
great due to their background. Unfortunately, sex crimes, unlike 
some other offenses, are repeated. Sex offenders are not usually
caught the "first time." They continue to reoffend. There is no
known cure and unless an offender participates in a very
structured long-term sex offender program, the recidivism rates 
are high. As a result, it is very important to have such 
convictions as part of a permanent criminal record so that the 
people of Alaska as well as law enforcement and other interested 
agencies in other states are informed of the defendant's prior 
criminal history should he or she choose to move and look for 
different parts of the country in which to reoffend. By
continuing to allow certain sex offenders to receive a suspended 
imposition of sentence, the efficacy of AS 12.62.035, which 
provides access to criminal histories of this high risk group, is 
weakened.

It is not unheard of to single out certain types of 
crimes for special treatment. In the past, tl.e legislature has 
determined that there is an overriding state interest in not 
suspending the imposition of sentence of people convicted of 
Driving While Intoxicated. In addition, presumptive "first time" 
offenses have been determined to warrant permanent placement on 
an individual's record. The consideration of a defendant's 
history is also exemplified in the rules of evidence. ER 609 
allows the for the impeachment of a defendant convicted of a 
crime involving dishonesty if he or she chooses to take the stand 
in subsequent criminal proceedings for five years after 
conviction. Evidence or reference to other convictions is not 
allowed.

HB 372 will impact the public by providing a clear 
message that sex offenses are very serious offenses in the eyes 
of the law and that no matter who a person is that commits the 
offense, he or she will receive a permanent criminal history. 
The public in Alaska and in other states will be protected by HB 
372. Offenders who are reported to the authorities but who 
cannot be prosecuted because a victim is too young to go through 
a trial or as a result of technical legal issues often will leave 
this state to settle in another area. We have heard of 
situations where the offender reoffends again in his new home 
soon after the move.
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Sharon Brogan of Men, Inc. (586-3585) may be able to 
provide you with expert testimony in support of the permanent 
placement of a conviction on a sex offender's criminal history. 
She will also be able to provide you with information to show 
that sex offenses are "progressive", in other words, an offender 
might start by exposing him or herself or harrassing or 
"grooming" his or her victims, and then gradually go from 
touching to penetration. It is unfortunate, but sex offenders 
are usually not caught the first time they offend. As a result, 
the inappropriate behavior is ingrained and not amenable to a 
quick and easy cure.

Should you require any additional names of experts to 
provide you with testimony regarding the importance of a 
permanent record on sex offenders, please contact me and I will 
provide you with additional names and phone numbers.

SEJ:jf-75
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D E P A R T M E N T  O F  L A W

O F F IC E  O F  TH E  A T T O R N E Y  G E N E R A L

January 20, 1988

STEVE COWPER, GOVERNOR

RE PL Y TO:

1031 VV 4/rt AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99507-7994 
PHONE: (907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-1679

Fran Ulmer
Alaska State Representative 
Pouch V
Juneau, Alaska 99801

□ P O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 165-3600

Re: Proposed legislation prohibiting suspended
imposition of sentence for sex offenders

Dear Representative Ulmer:

On behalf of all concerned citizens in Alaska, thank 
you for your support of the pending legislation prohibiting 
suspended impositions of sentence for sex offenses.

You have asked me to clarify the mechanism for the 
expungement of a conviction when an individual receives a 
suspended imposition sentence "SIS." AS 12.55.085(e) provides, 
"Upon the discharge by the court without imposition of sentence, 
the court may set aside the conviction and issue to the person a 
certificate to that effect." In Mekiana vs. State 707 P.2d 918 
(Alaska Ct. App. 1985), the Alaska Uourt of Appeals interpreted 
this legislation and held that any individual who receives a 
suspended imposition of sentence has the right to a hearing and 
ultimately have their conviction set aside if they have not 
committed any subsequent violations in their probationary period.

While an individual may still have an arrest record and 
notation in the APSIN criminal information system for the charged 
offense, the net effect of a suspended imposition of sentence is 
to remove the conviction from the individual's record at the end 
of the probationary period. In my previous practice as an 
assistant district attorney, I have noted several cases in which 
not only has the conviction been expunged, but in fact, there has 
been no notation on the APSIN System that an individual has been 
previously convicted of a sex offense after the conviction has 
been set aside. I distinctly remember a Washington case in which 
Anchorage District Attorney's Office was unaware of the 
individual's previous sex offense because he had received a 
suspended^imposition of sentence. While Alaska does not have the 
same precise criminal lav/s as Washington, I've attached a copy of 
Washington, Section 9.948 230, which explains the effect of a 
vacation of defendant's record of conviction.
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A second example of the unfortunate effect of a 
suspended imposition in a sex case, is the case involving 
defendant Douglas Arnet Moerlein. The attached documents show 
that Hr. Moerlein received a suspended imposition of sentence in 
Washington state on July 20, 1981 and was reindicted for a
subsequent sex offense in Alaska on July 28, 1987. From my
review of the court records and speaking with prosecutors in the 
District Attorney's Office, I learned that the only way the court 
became aware that the defendant had been previously convicted of 
a sex offenses was because he informed the victim of this at the 
time the offense was committed.

Clearly, it is not in the public interest for a second 
time sex offender to be sentenced as a first time sex offender 
without any knowledge of his previous conviction by the 
sentencing court. By abolishing the suspended imposition of
sentence for sex offenses, this unfair and unsafe result should
be prevented.

A more important byproduct of the suspended imposition 
of sentence is that it allows a defendant to lawfully withhold 
information regarding his previous sex conviction from 
prospective employers. When an individual applies for a job, 
such as a day care worker or a school teacher, and he is 
requested on the application form to indicate whether or not he's 
previously been convicted of a felony offense, he can lawfully 
answer that he has not, even though he had previously been 
convicted of a serious sexual offense and received a suspended 
imposition of sentence. This poses a grave danger to the
community because employers in sensitive areas may not become 
aware of the defendant's previous sexual misconduct.

In addition, the passage of the proposed legislation 
will send a much needed message to the community that sex
offenses are among our most serious violations of law. There is 
no reason that sex offenses should not be treated at least as 
seriously as drunk driving offenses, which already have a penaltv 
provision prohibiting suspended impositions of sentence (See AS 
28.35.30.) ---

If I may provide you with any ether information in
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support of this legislation, please do not hesitate to contact 
me.

Sincerely,

P 7 - / )  a

is sell Sr 3abcock 
Attorney 
P.O. Box 101101 
Anchorage, Alaska 99510 
(907) 337-3553

Enclosures
cc: Dwayne VI. McConnell, District Attorney Anchorage

Carrie Longoria, STAPv.

RSB:krn
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OFFICE OF ADMINISTRATIVE DIRECTOR

JANALEE R. STRAND8ERG
Staff Counsel F e b r u a r y  1, 1988

303 K Street 
Anchorage, AK 99501 

(907) 264-8228

R e p r e s e n t a t i v e  U lm er
C h a i r m a n ,  S t a t e  A f f a i r s  C om m it te e
A l a s k a  S t a t e  L e g i s l a t u r e
P . O .  Box  V
J u n e a u ,  A l a s k a  9981 1

D e a r  R e p r e s e n t a t i v e  U lm e r :

T h i s  l e t t e r  is in r e s p o n s e  t o  y o u r  r e q u e s t  f o r  i n f o r m a t i o n  a b o u t  t h e  c o u r t  
s y s t e m ' s  r e c o r d - k e e p i n g  p r o c e d u r e s ,  p a r t i c u l a r l y  in r e s p e c t  t o  t h e  h a n d l i n g  o f  
s u s p e n d e d  i m p o s i t i o n s  o f  s e n t e n c e .  T h e  c o u r t  s y s t e m  r e c o r d s  a n  S IS  a s  a 
c o n v i c t i o n .  T h e  o p e r a t i v e  s t a t u t e ,  AS 1 2 . 5 5 . 0 8 5 ( e ) ,  p r o v i d e s  t h a t  t h e  c o u r t  
m a y  s e t  a s i d e  t h i s  t y p e  o f  c o n v i c t i o n  u p o n  t h e  c o u r t ' s  d i s c h a r g e  o f  t h e  
o f f e n d e r .  H o w e v e r ,  t h e  r e c o r d  o f  c o n v i c t i o n  r e m a i n s  i f  no o n e  r e q u e s t s  t h a t  
t h e  c o n v i c t i o n  b e  s e t  a s i d e .  E v e n  i f  t h e  c o n v i c t i o n  is s e t  a s i d e  b y  t h e  c o u r t ,  
t h i s  d o e s  n o t  m e a n  t h a t  t h e  o f f e n d e r ' s  r e c o r d  in APS1N is a l s o  e x p u n g e d .

I f  I c a n  p r o v i d e  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  l e t  me k n o w .

S i n c e r e l y ,

J a n a l e e  R .  S t r a n d b e r g  
S t a f f  C o u n s e l
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OFFICE OF ADMINISTRATIVE DIRECTOR

JANALEE R. STRANDBERG
Slaff Counsel F e b r u a r y  2 ,  1988

303 K Street 
Anchorage, AK 99501 

(907) 264-8228

R e p r e s e n t a t i v e  F r a n  U lm er  
C h a i r ,  H o u s e  S t a t e  A f f a i r s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  Box V 
J u n e a u ,  A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  U lm e r :

A f t e r  r e r e a d i n g  y o u r  memo a n d  t a l k i n g  w i t h  L inda  t o d a y ,  I t h o u g h t  I s h o u l d  
f o l l o w - u p  my F e b r u a r y  1 l e t t e r  to  y o u  w i th  m o re  d e t a i l  a b o u t  t h e  c o u r t  s y s t e m ' s  
r e c o r d - k e e p i n g  p r o c e d u r e s .

T h e  c o u r t  s y s t e m  s e n d s  r e c o r d s  o f  o f f e n d e r  s e n t e n c e s  to  t h e  D e p a r t m e n t  o f  
P u b l i c  S a f e t y  f o r  i n p u t  i n t o  A P S I N .  T h e  t e c h n i c a l  s e r v i c e s  d e p a r t m e n t  h a s  a n  
APSIN.  t e r m i n a l .  T h o s e  p e o p l e  w i t h in  t h e  c o u r t  s y s t e m  w i th  a l eg i t im a te  n e e d  
f o r  APSIN  i n f o r m a t i o n  m ay  r e q u e s t  i t  f rom  t e c h n i c a l  s e r v i c e s .

T w e l v e  c o u r t s  h a v e  t h e i r  ow n c o m p u t e r s .  T h e s e  c o n t a i n  c a s e  f i l e s  w h i c h  
i n c l u d e  s e n t e n c e s  a n d  a r e  a v a i l a b l e  to  a n y o n e .

I h o p e  t h i s  a d d i t i o n a l  i n f o r m a t i o n  is o f  a s s i s t a n c e .

V e r y  t r u l y  y o u r s

^/Janalee
S t a f f  C o u n s e l

J R S : h r



BILL SHEFFIELD. L.OVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES ĵ a u 'aL s k a 99s „
PHONE: 19071 J6S-31/0

D IV IS IO N  OF F A M IL  Y A N D  Y O U T H  S E R V IC E S

O c t o b e r  31, 1985

T he  H o n o r a b l e  M. H i k e  M i l l e r

A l a s k a  State House

H ou se  J u d i c i a r y

R o o m  122

P ou ch V

Ju n e a u,  A K  99811

D e a r  R e p r e s e n t a t i v e  Miller:

Frank Barthel has b r i e f ed  me on the H o u s e  J u d i c i a r y  C o mm it te e h e a ri ng  on 

O c t o b e r  24, 1985 in A n cho rag e. I w o u l d  ha v e  re sp on d e d  to the c o m m i t t e e ' s  

q u e s t i o n s  sooner; h owe ver , I j u s t r e t u r n e d  to the off i c e  this week.

P r e s e n t l y  w h e n  criminal h is to r y  c l e a r a n c e  che c k s  are r eq ue ste d of f ost er

p a r e n t s  and all a d u l t  me mb er s  of the f o s t e r  home plus a d m i n i s t r a t o r s  of 

re s i d en ti al  fa c i l i ti es ,  a criminal h i s t o r y  c o n s e n t  f o r m  signed by the 

a p p l i c a n t  (see a t t a c he d  consen t form) is sent to the state (central)

o f f i c e  of  the D i v i s i o n  of Family an d Y o u t h  S er vi ces . A de sig na te d state

o f f i c e  clerk w h o  has the r e s p o n s i b i l i t y  o f  r eq ue st i n g  and r e c e iv in g 

crim ina l hi st or y i n f orm ati on,  gives the c o n s e n t  f o r m  a log n umb er  ana logs 

the da t e  the r e qu e s t  was received, the da te  the c on s e n t  for m was se nt  to 

the D e p a r t m e n t  o f P ub li c  Safet y (DPS) f o r  a criminal c lea r a n ce , and the 

d at e  DPS responds. If there is no criminal h i s t o r y  the original c on se nt  

f o r m  is ret urn ed to the l i ce nsi ng w o rke r. If a criminal h i s t o r y  is 

r e c e i v e d  it is n o t e d  in the log book, the  l i c e n si ng  w o r k e r  is c al l e d  and 

the c ha r g e s ,  date o f  charges, and d i s p o s i t i o n  of the case is stated o v e r  

the phone. Th e c o n s en t  for m is xer o x e d , the x e ro x e d  copy plus the c r i m­

inal h i s t or y  rec e i ve d fr o m  DPS is fi led  in the state offi ce and the 

or igi nal  co ns en t  f o r m  is mai le d to the l i c e n s i n g  worke r. Licen se w or k e r s ,  

w ho  r e v i e w  criminal h i s t or y cl e a ra nc es ,  a r e  t rai ned  and p roc edu res  a re  in 

p la c e  f o r  c o n f i d e n t i a l i t y  of records. F ra n k  Barthel has been r e c e i v i n g  a 

c o py  of  the criminal hi st or y inf ormation. H owe ve r,  in o r d e r  to have onl y  

one co p y  in o u r  o f f i c e  the d e s i g n a t e d  c riminal h i s t o r y  c lerk will keep all 

cr iminal h i s t o r y  recor ds in a locked f i li n g  cabinet. S e cu r i t y o f  criminal 

h i s t o r y  records is a c on cer n of the d iv is ion . Exc ept  for a fe w cases, 

(for  e x a m pl e  r e c e n tl y  an a p pl ic an t  had three pages o f  criminal a ct iv i t y ),  

the actual, criminal record is not s e n t  to the field wo rke rs.

On the d i vi s i o n ' s  c o n s e n t  form  it is s t at ed  that one is not a u t o m a t i c a l l y  

d e n i ed  a lice nse  b e c a u s e  o f  a criminal record. O nc e a licen sin g w o r k e r  

re cei ves  w o r d  that an a pp l i c a nt  has a c riminal h i s t o ry  the w o r k e r  m u s t  

e x a mi n e  the nat u r e  o f  the offenses, the n u m b e r  of o f f e n s es  and whe n the
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o ff e n s es  occurred. The lice nsi ng w o r k e r  will d is c u s s the criminal h i s t o r y  

v/ith the a p p l i c a nt  and if the a p p l i c a n t  has a p r o b a t i o n  of ficer, ask the 

latter his/h er' s a s s e s s m e n t  of the a p p l i c a n t .  If the w o r k e r  and the 

s u p e r v i s o r  feel that an a p p l i c a n t  has r e h a b i l i t a t e d  h i m s e l f  and is no 

long er  a threat, a l i ce ns e m a y  be issued. On the o t h e r  hand  if the rec or d 

i nd ica tes  potential ris k to c h i l d r e n  the a p p l i c a n t  is e n c o u r a g e d  to 

r ec o n s i d e r  a p p l y i n g  f o r  a f os t e r  ho m e  l i c e n s e  o r  to r e su b m i t  a l i c e n s e  

a pp l i c a t i o n  once the t h r e a t  is no l o n g e r  in the home. In some cases, once 

a p er so n  is asked to c o m p l e t e  a criminal h i s t o r y  c o n s e n t  form  they e i t h e r  

d e c l i n e  or  they take the c o n s en t f o r m  h o m e  and n e v e r  c o m p l e t e  t h e i r  

appl ic at i o n .  If an a p pl i c a n t ,  w h o  is a p o t e nti al risk to c h i l dr en ,  

p ro ce ed s  wi t h  his a p p l i c a t i o n  the l i c e n s i n g  w o r < e r  w o u l d  ho l d  f u r t h e r  

c o n s u l t a t i o n  w i t h  the w o r k e r ' s  s u p e r v i s o r  and p o s s i b l y  the regional 

ma na ge r .  If denial o f  a license is a g r e e d  upon o f t e n  the D e p a r t m e n t  of 

L a w  is a l s o  c ons ult ed.

As for the e x p u n g e m e n t  of  records, the d i v i s i o n  w o u l d  in m an y  cases have 

no p r o b l e m  w i t h  d e s t r o y i n g  o u r  co p i e s o f  c riminal h i s t o r y  recor ds once 

those recor ds w e r e ,  by sta tute, o f f i c i a l l y  e x p u n g e d.  How e v e r,  in some 

cases t he d i v i s i o n  s h o u l d  m a i n t a i n  the r e c o r ds  b e c a u s e  the d i vi s i o n ' s  

p ri m a r y  r e s p o n s i b i l i t y  is the saf ety  o f  c H il d r e n .  Fo r ex amp le , last y e a r  

a child w a s  s e x u a l l y  a b u s e d  by a h us b an d  o f  an o p e r a t o r  of  a f a m i l y  c hi ld  

ca r e  home. The h u s b a n d  h a d  been c o n v i c t e d  and j a i l e d  f o r  s e x u a l l y  ab u s i n g  

a c h i l d in a n o t h e r  state. Hov/ever, t hat p a r t i c u l a r  s t a t e had a p o l i c y  of  

e x p u n g i n g  a criminal rec o r d  if a c o n v i c t e d  c r im i n a l  d e m o n s t r a t e d  p r o p e r  

b e h a v i o r  for a s p e c i f i c  length of  time. T he  d i v i s i o n  lear ned  o f  the 

h u s b a n d ' s  past criminal b e h av i o r ,  but was a d v i s e d  t ha t a li c r n s e c ould  net 

be d e n i e d  to the w i f e  b e c a us e  o f f i c i a l l y  the h u s b a n d ' s  criminal sexual 

a b u s e  re co rd  did n o t  exist. As a result , a y o u n g  c h i l d  s uf f er e d  h a r m  and 

the state was sued. H en ce ,  if the d i v i s i o n  l ea rn s  th a t  an individual has 

the po tential of s e x u a l l y  or  p h y s i c a l l y  a b u s i n g  c h i l d r e n  that i n fo r m a t i o n  

s h ou l d  be kept on file. S ho ul d  that i ndi v i d u al  a p p l y  f o r  a f os t e r  home 

li cens e o r  live in a h o m e  of a pers on a p p l y i n g  for  a f o s t e r  ho m e  lice nse  

the l i c e n s i n g w o r k e r  w o u l d  deny  the a p p l i c a n t  a l ic en s e  o r  d e v i s e  a 

p r o t e c t i o n  plan w h e r e  the pers on has no c o n t a c t  w i t h  child ren .

As for  d a y  care o p e ra t o r s ,  a c c or di ng  to the  DPS less than five child (day) 

car e c e n t e r s  have r e q u e s t e d  criminal h i s t o r y  c h e ck s  u n d e r  AS 12 . 6 2. 03 5 i i 

li tt le  o v e r  a y ear . The  n u mb er  of r eq u es t s  m a y  i n c r e a s e ,  h owe ver , as the 

n e w  c hi ld  care f ac il i t i e s'  r e g ul a t i o ns  (7 AAC 5 0 . 1 2 0  - 7 AAC 5 0. 275 ) go

into e f fec t. U n d e r  7.-AAC 5 0 . 2 0 5 . .(g) an ind iv i d u a l .may n ot  be e m p l o y e d  if

the individ ual  “h a s " b e e n  c o n v i c t e d  , of. a crime, o f  -.violence o r-m or al  • t u r p­

itude w i t h i n  the p re v i o u s  10 y e a r s . 11 F u r t h e r m o r e ,  t he  c i t y  of S o l d o t n a  is

c o n s i d e r i n g  a d o p t i n g  an o r d i n a n c e  r e q u i r i n g  cr imi na l h i s t o r y  c l ea r a n c e s  

f or  em pl o y e es  of ch ild  care centers. S h o u l d  o t h e r  m u n i c i p a l i t i e s  pass 

s i m i la r  o r d i n a n c es , there w o u l d  be an i n cr ea s e  in cr imi nal  h i s t o r y  c l e a r­

anc e  requests. A c c o r d i n g  to DPS, once they r ec ei v e  a the criminal h is to r y  

sh ee t the y screen the criminal i n f o r m a t i o n  a nd  r e le a s e  the p e r t i n e n t  

i nf o r m a t i o n  a l l o w a b l e  u n d e r  AS 12.62.035. The c h il d  care o p e r a t o r  mu s t  

d e s t r oy  the criminal h i s to ry  recor ds six m o n t h s  a f t e r  t he y r e ceiv e the 

criminal information. No g ui de li n e s  have be e n  e s t a b l i s h e d  as to how  to



s e c u r e  the records d u r i n g  the six m o n t h  hold period; ho wever, if the 

re co r ds  are i m pr o p e r l y  used, the c h i l d  ca r e  o p e r a t o r  c o u l d  be sued (see AS 

12 .6 2. 0 6 0 ) .  F u r t h e r m o r e ,  DPS stam ps the cri minal h ist ory  r eau est  f o r m  

w i t h  the s t a t e m e nt  tha t the criminal h i s t o r y  is c onf idential and m i s u s e  

can r e s u lt  in a fine o r  i m pr i s o n m en t.

E x c e p t  f or sole p r o p r i e t o r ,  the b o a r d  of  di re ct or s  does an e m p l o y m e n t  

c h ec k  on all c h i l d  ca re  o pe ra to r s .  The o p e r a t o r  must f ur ni s h  r ef er en ce s  

w h i c h  are then c h ec k e d .  F u r t h e r m o r e ,  the b oa rd o f  the c hil d care c e n t er  

can, as an e m p l o y e r ,  r e q u e s t  a A S 1 2 . 6 2 . 0 3 5  criminal h i s t o r y  c l e a r a n c e  on 

the a d m i n i s t r a t o r .  T h e  b o a r d  w o u l d  be s ub j e c t  to the same rules of 

c o nf i d e n t i a l i t y .  T he d i v i s i o n  does the e m p l o y m e n t  check on a sole 

p ro p r i eto r.

T he  d i v i s i o n  r e c o g n i z e s  and ag re es  w i t h  the H ou se J u d i c i a r y  C o mm it te e' s  

c o n c e r n  a b o u t  the p r o ! i t e r a t i o n  a n d  c o n f i d e n t i a l i t y  of  criminal h i s t o r y  

records. Th e d i v i s i o n  t ra in s  a n d  do e s  e v e r y t h i n g  w i t hi n its p o w e r  to 

p r o t e c t  t h e s e  r ecords. By s t a t u t e  and r eg u l a t i o n s ,  the child care 

o p e r a t o r s  m u st  a l s o  m a i n t a i n  the r eco rds  in a c onf ide nti al m a t t e r  or 

s u f f e r  the  c o n s e q u e n c e s .

S in c e r e l y ,%

M ic h a e l  L. Price

D i r e c t o r

M L P / F B/ s a

E n cl o s u r e s

cc: H a y d e n  Kaden

C o n n ie  J. Sipe 

D e p u t y  C o m m i s s i o n e r

N o r m a  Lang

Spec ial  A s s i s t a n t  to the C o m m i s s i o n e r
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LICENSING RECORD CLEARANCE REQUEST SS [ ] o r  VS [
ALASKA DEPARTMENT OF HEALTH AND SOCIAL SERV'ICES REC ION________________

D IV IS ION  OF FAMILY ANO YOUTH SERVICES W o rke r_________________
F ie ld  O f f i c e  o r
P r i v a t e  Agency________________

INSTRUCTIONS: P le a s e  read  re v e rs e  s in e . C om p le te  a s e p a ra te  re q u e s t  f c r  each a e o lic a n t  and a d u lt  h o u seh o ld  -e~

APPLICANT/LICENSEE/ADULT HOUSEHOLD MEMBER INFORMATION:

LAST NAME FIRST NAME MIDDLE NAME J R . ,  I l l ,  ETC.

ALSO KNOWN AS, ALIASES, MAIDEN NAME., PREVIOUS MARRIED NAME(5)

DATE OF 3IRTH SEX SOCIAL SECURITY NUMBER

ACD3ESS CITY STATE Z IP  CODE

HAVE YOU CH ANY MEMBER OF YOUR HGUSEHOLD EVER BEEN CONVICTED OF A CRIME? [ ] YES [ ] NO
HAVE YOU CR ANY MEMBER OF YOUR HOUSEHOLD BED I CHARCED WITH A CRIMINAL OFFENSE? [ ]  YES [ ] NO

IF  YES, PLEASE EXPLAIN 3ELCW: (INDICATE TYPE AND DATE OF CONVICTION OR CRIMINAL CHARCE)

HAVE YOU BEEN PREVIOUSLY LICENCED TO CARE FOR A CHILD (REN) OR AN ADULT(S)? IF  YES, PLEASE INDICATE LOCATION ANO 
7YPE OF CARE: _________

HAS THERE EVER SEEM A CASE OF SUBSTANTIATED ABUSE OR NEGLECT IN WHICH YOU OR ANY MEMBER OF YOUR HOUSEHOLD WERE 
INVOLVED? [  ]  YES [  ]  NO

I h e reb y  a u th o r i z e  th e  A la ska  D ep a rta e n t o f  H e a lth  and S o c ia l S e r v i c e s ,  D iv is io n  o f  F am ily  and Youth S e r v ic e s  
s u E r .it  .my name and d e s c r ip t iv e  in fo rm a t io n  t o  th e  A la sk a  D epa rtm en t o f  P u b lic  S a fe ty  f o r  a c r im in a l h i s t ;  
s e a rc n . I a l s o  c e r t i f y  th a t  th e  in fo rm a t io n  1 have g iv e n  on t h i s  fo rm  i s ,  to  the  b e s t o f  my a b i l i t y ,  t r u e  a 
c o r r e c t .

SICNATURE OF APPLICANT/AGUL7 HOUSEHOLD MEMBER DATE

RECORDS CLEARANCE: (D IV IS IO N  OF FAMILY AND YOUTH SERVICES RECIONAL OFFICE USE ONLY.)

PROTECTIVE SERVICES: . [  ]  HO [ .  ]  YES (DETERMINATION ATTACHED)

PREVIOUS LICENSE: [  ] HO [  ] YES (L IS T  NUMBER AND LOCATION)_______________________

LAW'ENFORCEMENT CLEARANCE:



L IC E N S IN G  R E C O R D  C L E A R A N C E  R E Q U E S T

A l a s k a  S t a t u t e  4 7 . 3 5 . 0 1 0 - 0 8 0  a n d  r e g u l a t i o n s  f o r  c h i ld  f o s t e r  h o m e s ,  
a d u l t  f o s t e r  h o m e s ,  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s ,  a n d  a d u l t  r e s i d e n t i a l  
c a r e  f a c i l i t i e s  a u t h o r i z e  t h e  D i v i s i o n  o f  F a m i ly  a n d  Y o u th  S e r v i c e s  to  b e  
s a t i s f i e d  t h a t  a p p l i c a n t s  f o r  a f o s t e r  h o m e  l i c e n s e  a n d  a d m i n i s t r a t o r s  o f  
r e s i d e n t i a l  f ac i l i t i e s  a r e  o f  r e p u t a b l e  c h a r a c t e r ,  h a v e  s o u n d  j u d g e m e n t ,  
a r e  f r e e  f rom m en ta l  h e a l t h  p r o b l e m s ,  a n d  a r e  f r e e  f rom s e r i o u s  c r i m in a l  
h i s t o r y .  In a f o s t e r  h o m e  all  m e m b e r s  o f  t h e  h o u s e h o l d  18 y e a r s  o r  
o l d e r  m u s t  a l s o  b e  f r e e  o f  s e r i o u s  p r o b l e m s ,  i n c l u d i n g  c r i m in a l  h i s t o r y .  
I f  a n  a d u l t  j o in s  a h o u s e h o l d  d u r i n g  l i c e n s u r e ,  f o r  a n  a n t i c i p a t e d  s t a y  
e x c e e d i n g  t h r e e  w e e k s ,  a  c l e a r a n c e  r e q u e s t  is to b e  s u b m i t t e d  f o r  t h a t  
i n d i v i d u a l .  T h e  r e v i e w  o f  b a c k g r o u n d  r e c o r d s  a s s i s t s  t h e  D i v i s i o n  in 
m a k i n g  a l i c e n s i n g  d e t e r m i n a t i o n .  A f a i l u r e  on  t h e  p a r t  o f  a n  a p p l i c a n t  
to  p r o v i d e  t h e  Div is ion  w i t h  i n f o r m a t i o n  a n d  a u t h o r i z a t i o n  r e q u e s t e d  on 
t h i s  f o r m  m ay  b e  s u f f i c i e n t  c a u s e  to  d e n y  i s s u a n c e  o f  a l i c e n s e .

T h e r e  a r e  tw o  p u r p o s e s  o f  t h i s  f o r m .  F i r s t ,  t h e  form will p r o d u c e  a 
D e p a r t m e n t  o f  P u b l i c  S a f e t y  c h e c k  r e g a r d i n g  t h e  p o s s i b l e  e x i s t e n c e  o f  
a n  a r r e s t  r e s u l t i n g  in a c r i m i n a l  c h a r g e  a n d / o r  a c r im ina l  c o n v i c t i o n  
r e c o r d .  S e c o n d ,  t h e  fo rm  m a y  p r o d u c e  a D iv i s io n  o f  Family a n d  Y o u t h  
S e r v i c e s  f ile c h e c k  r e g a r d i n g  t h e  p o s s i b l e  e x i s t e n c e  o f  a s u b s t a n t i a t e d  
c h i l d  o r  a d u l t  a b u s e  o r  n e g l e c t  r e c o r d .  D iv i s io n  f i l es  a l s o  p r o v i d e  a 
c h e c k  a g a i n s t  c u r r e n t  o r  p r e v i o u s  l i c e n s i n g  s t a t u s  o f  t h e  a p p l i c a n t  in 
t h e  S t a t e  of  A l a s k a .

T h e  e x i s t e n c e  o f  a c r i m in a l  h i s t o r y  r e c o r d ,  o r  a s u b s t a n t i a t e d  c h i l d  o r  
a b u s e  a n d  n e g l e c t  r e c o r d  d o e s  n o t  n e c e s s a r i l y  d i s q u a l i f y  a n  a p p l i c a n t  

. f o r  l i c e n s u r e .  H o w e v e r ,  i t  d o e s  p r o v i d e  t h e  D iv i s io n  w i th  i n f o r m a t i o n  
w h i c h  will  be  c a r e f u l l y  e v a l u a t e d  to e n s u r e  t h a t  t h e  a p p l i c a n t  is  a b l e  to  
m e e t  l i c e n s i n g  r e q u i r e m e n t s .

i f  a  l i c e n s e  is  d e n i e d ,  a  r e n e w a l  o f  a l i c e n s e  is r e f u s e d ,  o r  a l i c e n s e  is 
r e v o k e d  b a s e d  u p o n  a r e v i e w  o f  t h e  r e c o r d s  a n d  a c o n s e q u e n t  
d e t e r m i n a t i o n  o f  i n a b i l i t y  t o  p r o v i d e  a d e q u a t e  o r  a p p r o p r i a t e  c a r e  to  
p e r s o n s  b e i n g  s e r v e d  in t h e  l i c e n s e d  f a c i l i t y ,  t h e  a p p l i c a n t  o r  l i c e n s e e  
will  b e  f u r n i s h e d  w i t h  a s u m m a r y  o f  f i n d i n g s  on  w h i c h  t h e  d e c i s i o n  w a s  
m a d e .

U n d e r  s t a t e  s t a t u t e  a n d  r e g u l a t i o n s  c h i l d  a b u s e  o r  n e g l e c t  a n d  c r i m i n a l  
h i s t o r y  r e c o r d s  a r e  c o n f i d e n t i a l  w i th  t h e  e x c e p t i o n  o f  u s e  in a l i c e n s i n g  
a d m i n i s t r a t i v e  o r  c o u r t  h e a r i n g  u n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t .  T h i s  l i c e n s e  r e c o r d  c l e a r a n c e  fo rm  is t r e a t e d  a s  a 
c o n f i d e n t i a l  p a r t  of  t h e  l i c e n s i n g  f i l e .  T h e  A l a s k a  D e p a r t m e n t  o f  P u b l i c  
S a f e t y  a f f i x e s  t h e  fo l lowing s t a m p  in r e d  to  e a c h  fo rm p r o c e s s e d :
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6 F o r  an  A c t  e n t i t l e d :  " A n  Act p r o h i b i t i n g  s u s p e n d e d  i m p o s i t i o n  of the

7 s e n t e n c e  of a p e r s o n  c o n v i c t e d  of  a s e x u a l  o f f e n s e . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  ALASKA:

9, *  S e c t i o n  1. A S  1 2 . 5 5 . 0 8 5 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in  (f) of this s e c tion, if [IF] it 

a p p e a r s  tha t  t h ere are c i r c u m s t a n c e s  in  m i t i g a t i o n  of the p u n i s h m e n t ,  

or  that the ends of j u s t i c e  w i l l  be served, the c o urt may, in its 

d i s c r e t i o n ,  s u s p e n d  the i m p o s i t i o n  of s e n t e n c e  a nd m a y  d i r e c t  that the 

s u s p e n s i o n  c o n t i n u e  for a p e r i o d  of time, not e x c e e d i n g  the m a x i m u m  

t e r m  of s e n t e n c e  that [WHICH] m a y  be i m p osed, a n d  u p o n  the t e r m s  a n d  

c o n d i t i o n s  that [WHICH] the c o urt d e t e r m i n e s ,  a nd s h a l l  p l a c e  the 

p e r s o n  o n  p r o b a t i o n ,  u n d e r  the c h a r g e  a n d  s u p e r v i s i o n  of the p r o b a t i o n  

o f f i c e r  of the c o urt d u r i n g  t he s u s p e n s i o n .

*  Sec. 2. AS  1 2 . 5 5 . 0 8 5  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(f) T h e  court m a y  not s u s p e n d  the i m p o s i t i o n  of s e n t e n c e  of a 

p e r s o n  w h o  is c o n v i c t e d  of a v i o l a t i o n  of A S  1 1 . 4 1 . 4 1 0 ^ -  11 . 4 1 . 4 5 5 .
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L E T T E R  O F  I N T E N T  
C S H B  2 3 7 (Judiciary)

S e c t i o n s  1 a n d  2

T h e  c h a n g e s  t o  A S  1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  a n d  1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  a r e  s o l e l y  
i n t e n d e d  as t e c h n i c a l  a m e n d m e n t s  t o  m a k e  it c l e a r  t h a t  t h e  
l a n g u a g e  " i n t e n t i o n a l l y  p e r f o r m s  a n  a c t "  m e a n s  " k n o w i n g l y  e n g a g e s  
in c o n d u c t " .  T h i s  a m e n d m e n t  t h u s  c o n f o r m s  t h e  s t a t u t e s  t o  t h e  
i n t e r p r e t a t i o n  p r o v i d e d  in N e i t z e l  v. S t a t e . 655 P . 2 d  325 (Alaska 
App. 1982).

S e c t i o n s  3 a n d  4

T h e  a d d i t i o n  o f  A S  1 1 . 4 1 . 4 3 4 ( a ) (30 a n d  1 1 . 4 1 . 4 3 6 ( a ) ( 5 )  r e c o g n i z e s  
t h a t  t h e  m o s t  s e r i o u s  f o r m s  of c h i l d  s e x u a l  a b u s e  a r e  o f t e n  
c o m m i t t e d  b y  t h o s e  w h o  l i v e  in t h e  s a m e  h o u s e h o l d  as t h e  v i c t i m  or 
w h o  a r e  t e m p o r a r i l y  e n t r u s t e d  w i t h  t h e  v i c t i m ' s  care. D e s p i t e  
h a v i n g  n o  l e g a l  a u t h o r i t y  o v e r  t h e  v i c t i m ,  s u c h  p e r s o n s  a r e  
n o n e t h e l e s s  in a p o s i t i o n  o f  p o w e r  s u c h  t h a t  e v e n  o l d e r  c h i l d r e n  
o f t e n  f i n d  it i m p o s s i b l e  t o  t h w a r t  t h e i r  a d v a n c e s .  B e c a u s e  o t h e r  
s u b s e c t i o n s  of  t h e s e  s t a t u t e s  a l r e a d y  c o v e r  s e x u a l  m i s c o n d u c t  w i t h  
p e r s o n s  u n d e r  t h e  a g e  o f  13, t h e  n e w  c h a n g e s  a p p l y  o n l y  to  v i c t i m s  
f r o m  13 t o  15 y e a r s  old. T h e  c u t o f f  a t  16 y e a r s  of a g e  w a s  
s p e c i f i c a l l y  c h o s e n  i n s t e a d  o f  t h e  1 8 - y e a r - o l d  c u t o f f  in o t h e r  
s u b s e c t i o n s  d e a l i n g  w i t h  p e r s o n s  w i t h  l e g a l  o r  b i o l o g i c a l  t i e s  to 
t h e  v i c t i m .

S e c t i o n s  5 a n d  6

In e n a c t i n g  t h e s e  s e c t i o n s ,  w h i c h  r e q u i r e  j u d g e s  t o  i m p o s e  s o m e  
c o n s e c u t i v e  p e r i o d  of i n c a r c e r a t i o n  f o r  e a c h  s e x u a l  o r  p h y s i c a l  
a s s a u l t  a g a i n s t  a child, t h e  l e g i s l a t u r e  i n t e n d s  t o  l e a v e  t o  t h e  
c o u r t  fu l l  d i s c r e t i o n  in d e t e r m i n i n g  t h e  l e n g t h  o f  t h e  c o n s e c u t i v e  
t e r m  of  i n c a r c e r a t i o n .  T h e  c o u r t  c a n  i m p o s e  w h a t e v e r  c o n s e c u t i v e  
t i m e  as it d e c i d e s  is a p p r o p r i a t e  p u r s u a n t  t o  t h e  s e n t e n c i n g  
c o n s i d e r a t i o n s  in AS  1 2 . 5 5 . 0 0 5 .  O n e  o f  t h e  p u r p o s e s  o f  a d o p t i n g  a 
m a n d a t o r y  c o n s e c u t i v e  s e n t e n c i n g  s c h e m e  f o r  o f f e n s e s  a g a i n s t  
c h i l d r e n  is t o  e x p r e s s  t h e  L e g i s l a t u r e ' s  p r e f e r e n c e  f o r  j u d g e s  to 
i m p o s e  s o m e  c o n s e c u t i v e  p e r i o d  o f  t i m e  s o  as t o  r e f l e c t  t h e  
c o m m u n i t y ' s  a b h o r r e n c e  of t h e s e  t y p e s  o f  o f f e n s e s ,  a n d  t o  b r i n g  
h o m e  t o  t h e  o f f e n d e r  t h a t  s o m e  a d d i t i o n a l  p e n a l t y  m u s t  b e  p a i d  for 
e a c h  a n d  e v e r y  p r o v e n  o f f e n s e .  In s o m e  ca s e s ,  t h e  c o u r t  m a y  f i n d  
t h a t  o n l y  a m i n i m a l  p e r i o d  o f  c o n s e c u t i v e  t i m e  t o  s e r v e  m a y  b e  
n e c e s s a r y  w h i l e  in o t h e r  c a s e s  t h e  c o u r t  m a y  f i n d  t h a t  a l e n g t h y  
c o n s e c u t i v e  t e r m  is r e q u i r e d .  A n o t h e r  p u r p o s e  o f  t h i s  a m e n d m e n t  
is t o  a l l o w  j u d g e s  t o  f a s h i o n  s o m e  c o n s e c u t i v e  p e r i o d  o f  s u s p e n d e d  
time, w i t h  c o n d i t i o n s  o f  p r o b a t i o n ,  t o  a s s u r e  t h a t  o f f e n d e r s  b e i n g  
r e l e a s e d  f r o m  p r i s o n  h a v e  a n  a d e q u a t e  p e r i o d  o f  s u p e r v i s i o n  b y  the 
c o u r t  o r  t h e  D e p a r t m e n t  of C o r r e c t i o n s .



S e c t io n  7

AS 1 2 . 5 5 . 1 5 5 ( 0 ) ( 1 8 ) (B) h a s  b e e n  a m e n d e d  t o  c r e a t e  a n e w  
a g g r a v a t i n g  f a c t o r  for r e p e a t e d  s e x u a l  m i s c o n d u c t  t o w a r d  m i n o r s .  
T h i s  c h a n g e  r e f l e c t s  t h e  L e g i s l a t u r e ' s  i n t e n t  that, a l t h o u g h  m o s t  
j u d g e s  a l r e a d y  t a k e  i n t o  a c c o u n t  p r i o r  m i s c o n d u c t  in s e n t e n c i n g ,  
is s h o u l d  b e  specif', a l l y  r e c o g n i z e d  as a s t a t u t o r y  a g g r a v a t i n g  
factor. It is n o t  n e c e s s a r y  t h a t  a c o n v i c t i o n  h a v e  b e e n  e n t e r e d  
to  c o n s t i t u t e  t h i s  a g g r a v a t i n g  factor. T h i s  f a c t o r  is a l s o  
i n t e n d e d  t o  a p p l y  t o  i n c i d e n t s  n o t  r e s u l t i n g  in c o n v i c t i o n s .
P r i o r  c o n v i c t i o n s  a l r e a d y  t r i g g e r  i m p o s i t i o n  o f  p r e s u m p t i v e  
s e n t e n c i n g ,  o r  c a n  c o n s t i t u t e  a s e p a r a t e  a g g r a v a t i n g  f a c t o r  if 
t h e r e  are thr<=>*. o r  m o r e  f e l o n i e s  (AS 1 2 . 5 5 . 1 5 5  (c) (15)) o r  if t h e r e  
a r e  r e p e a t e d  n s t a n c e s  o f  s i m i l a r  c o n d u c t  (AS 1 2 . 5 5 . 1 5 5 ( c ) (21)). 
C o n v i c t i o n s  u s e d  for t h o s e  p u r p o s e s  are n o t  i n t e n d e d  t o  t r i g g e r  
t h i s  aggrs.vating factor. A s  u s e d  i n  t h i s  a g g r a v a t i n g  f a c tor, t h e  
p h r a s e  " s a m e  o r  s i m i l a r  c o n d u c t "  is n o t  i n t e n d e d  t o  r e q u i r e  a 
s t r i c t  a n a l y s i s  o f  s t a t u t o r y  e l e m e n t s  of o f f e n s e s .

S e c t i o n  8

T h e  a m e n d m e n t  t o  R u l e  8 of t h e  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  
is s p e c i f i c a l l y  i n t e n d e d  t o  r e v e r s e  t h e  d e c i s i o n  in J o h n s o n  v. 
S t a t e . 730 P . 2d  175 (Alaska App. 1986) to  p e r m i t  m u l t i p l e  o f f e n s e s  
to b e  j o i n e d  f o r  t r i a l  w h e n  e v i d e n c e  of o n e  o f f e n s e  is a d m i s s i b l e  
to p r o v e  a n o t h e r .  It is i n t e n d e d  t h a t  t h e  d e t e r m i n a t i o n  t h a t  
e v i d e n c e  w i l l  l i k e l y  b e  c r o s s - a d m i s s i b l e  b e  m a d e  b e f o r e  trial.
T h i s  d e t e r m i n a t i o n  d e p e n d s  t o  a l a r g e  e x t e n t  o n  t h e  s t a t e  o f  t h e  
p r o s e c u t i o n ' s  e v i d e n c e .  T h e  c o u r t s  s h o u l d  b e  g i v e n  g r e a t  l a t i t u d e  
t o  s t r u c t u r e  t h e s e  p r e t r i a l  p r o c e e d i n g s  t o  r e l y  a s  m u c h  as 
p o s s i b l e  on  o f f e r s  of p r o o f  a n d  o t h e r  n o n - t e s t i m o n i a l  s h o w i n g s ,  so 
as t o  a v o i d  c o n d u c t i n g  a m i n i - t r i a l ,  and t o  a v o i d  s i t u a t i o n s  w h e r e  
d e f e n d a n t s  u s e  t h i s  p r o c e d u r e  to o b t a i n  p r e t r i a l  d e p o s i t i o n s  t o  
w h i c h  t h e y  a r e  n o t  o t h e r w i s e  e n t i t l e d .  T h e  d e t e r m i n a t i o n  on 
c r o s s - a d m i s s i b i l i t y  m a y  a l s o  t u r n  o n  the p r e c i s e  p a r a m e t e r s  o f  a 
p e r s o n ' s  d e f e n s e .  A  d e f e n d a n t  w h o  d e c l i n e s ,  in an  e x  p a r t e  in 
c a m e r a  h e a r i n g ,  t o  d i s c l o s e  a d e f e n s e ,  w h i c h  c o u l d  h a v e  b e e n  
a n t i c i p a t e d  a t  t h i s  p o i n t  in t h e  p r o c e e d i n g s  a n d  w h i c h  w o u l d  
r e n d e r  e v i d e n c e  o f  o t h e r  o f f e n s e s  i n a d m i s s i b l e ,  s h o u l d  b e  d e e m e d  
to  h a v e  w a i v e d  a n y  o b j e c t i o n  t o  joinder.

S e c t i o n  9

A s  t h e  A l a s k a  C o u r t  o f  A p p e a l s  h a s  e m p h a s i z e d ,  "[a] s e x u a l l y  
a b u s i n g  p a r e n t  h a s  t r e m e n d o u s  c o n t r o l  o v e r  h i s  d e p e n d e n t  
children. H e  c a n  p i c k  h i s  t i m e  a n d  p l a c e  t o  m i n i m i z e  t h e  r i s k  of 
d i s c o v e r y . "  731 P . 2 d  a t  590. E v i d e n c e  o f  p a s t  a c t s  is t h e r e f o r e  
p a r t i c u l a r l y  i m p o r t a n t  w h e n  t h e r e  is "a s w e a r i n g  c o n t e s t  b e t w e e n  
t h e  p a r e n t  d e n y i n g  u n l a w f u l  c o n d u c t  a n d  t h e  c h i l d  a l l e g i n g  it" 
b e c a u s e  t h e  e v i d e n c e  " m a y  t e n d  t o  m a k e  t h e  a l l e g e d  i n c i d e n t  a p p e a r  
m u c h  m o r e  p l a u s i b l e  a n d  p r o b a b l e . "  Id. at 5 9 0 - 1 .  H o w e v e r ,  h a v i n g  
h e a r d  t e s t i m o n y  a b o u t  p a t t e r n s  o f  b e h a v i o r  o f  m a n y  of  t h e s e  
off e n d e r s ,  t h e  L e g i s l a t u r e  f i n d s  t h a t  t h e  j u d i c i a r y  h a s  d r a w n  t h e  
li n e  too n a r r o w l y  in e x c l u d i n g  e v i d e n c e  o f  p r i o r  m i s c o n d u c t ,



p a r t i c u l a r l y  as t o  n o n - f a m i l y  m e m b e r s ,  a n d  that i t  is a p p r o p r i a t e  
t o  r e - d r a w  the l i n e .  T h e  L e g i s l a t u r e  t h e r e f o r e  s p e c i f i c a l l y  
i n t e n d s  to r e v e r s e  t h e  d e c i s i o n  in B o l d e n  v. S t a t e . 7 2 0  P . 2 a  957 
( A l a s k a  App. 1986) T h e  i n t e n t  o f  t h e  L e g i s l a t u r e  is t h at, if t h e  
c o u r t  finds t h a t  s u c h  p r i o r  b a d  a c t s  a r e  r e levant t o  a d i s p u t e d  
f a c t  a t  trial u n d e r  a c o m m o n  s c h e m e  o r  p l a n  a n a l y s i s ,  t h e  c o u r t  
m u s t  s t i l l  b a l a n c e  t h e  p r o b a t i v e  i m p a c t  against t h e  p r e j u d i c i a l  
e f f e c t  of the e v i d e n c e  p u r s u a n t  t o  E v i d e n c e  Ru l e  4 0.'$. A s  u s e d  in 
t h i s  rule, the p h r a s e  " s i m i l a r  a c t s "  is not i n t e n d e d  t o  b e  l i m i t e d  
t o  s t a t u t o r y  o f f e n s e s  n o r  r e q u i r e  a s t r i c t  a n a l y s i s  o f  s t a t u t o r y  
e l e m e n t s .  A l t h o u g h  s p e c i f i c  s t a t u t o r y  citat i o n s  a r e  n o t  i n c l u d e d  
i n  t h e  lan g u a g e  o f  t h e  rule, it is t h e  intent of t h e  L e g i s l a t u r e  
t h a t  t h i s  e v i d e n t i a r y  p r o v i s i o n  w i l l  a p p l y  not o n l y  t o  c a s e s  
i n v o l v i n g  sexual a s s a u l t ,  s e x u a l  a b u s e  a n d  p h y s i c a l  a b u s e  a g a i n s t  
a c h i l d ,  but a l s o  t o  h o m i c i d e s  w h e r e  t h e  vi c t i m  is a  c h i l d  a n d  t o  
c a s e s  i n v o l v i n g  u n l a w f u l  e x p l o i t a t i o n  o f  children.
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Dr. Smith called w i t h  the following:

694-9511

REFERENCE: Abel M i t t l e m a n  & Becker
Article: Sexual Offenders: Results of Assessments-'-'-^

Recomm endations for Treatment 
Book: Criminal Criminology: The A s s e s s m e n t  and Treatment of
Criminal Behavior 1985

Study: Of 411 sex offenders there were  238,711 attempted
offenses; of these, 218,900 w e r e  completed.

Total Victims: 138,137
over an average course of 12 years

Rapists aver aged 7.5 victim s per rapist (vs. the K i n s e y  Report of
1.4 victims)

Child m o l e s t e r s : each offender a t t e m p t e d  238 molestations; of
this, 167 w e r e  com pleted on 75.8 vict ims age 14 and below.

Fifty percent of all subjects (rapists and child molesters) h a d  
multiple d e v i a t i o n s :

Of M o l e s t e r s : 30% were exhibitionists to children and
adults; 17% rapes; 14% v o y e u r i s m  and 8% frottage

Of R a p i s t s : 50% r e p orted child molestation; 29%
exhibitionism; 20% voyeurism; 12% frottage; and 11% sadistic acts

The onset of deviant arousal and/or acti vity by age 15 equaled 
42%; by age 19 equaled 57%.
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February 16, 1988

The Honorable Fran Ulmer 
House of Representatives 
P.O. Box V
Junec , Alaska 9q811

Re: House Bill 372

Dear Fran:

In regard to your bill, HB 372, I'd like to pass along 
information that may be of interest to you. Presently I have 
sitting on my desk two cases which would be affected by your 
bill. One case is probably fairly well known to you, that being 
the sexual abuse by Ken McQuade of children who were in the Big 
Brothers/Big Sisters program when he was director. McQuade was 
convicted of two counts of sexual abuse of a minor in the first 
decree, one count of sexual abuse of a minor in the second 
degree, and one count of sexual abuse of a minor in the third 
degree. The state presented evidence that McQuade's sentence 
should have been inci -*sed over the presumptive sentence as a 
result of certain aggravating factors. Mainly the state proved 
by clear and convincing evidence that Ken McQuade gave venereal 
warts to one of the victims of his sexual abuse, specifically 
chose children who had been sexually abused in the past for his 
crimes, and had a history of repeated acts of a similar nature. 
The defense presented evidence of a mitigating factor which was 
that McQuade acted under some degree of compulsion less than 
would rise to the level of a defense. The state argued that this 
mitigating factor, which may well exist for other types of 
crimes, should be an aggravating factor for sexual abuse of a 
minor. In other words, why should McQuade's sentence be reduced 
if he cannot control his behavior? However, Judge Jahnke found 
this a mitigating factor and presumably reduced what would be an 
appropriate sentence for McQuade as a result of the factor. 
Judge Jahnke did not like the law he had to operate under and so
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he announced two sentences - one was the sentence that he thought 
the law required - a 20 year sentence with 10 years suspended; 
the second which he called "an ideal" sentence. Judge Jahnke 
said:

[t]here is a basis in fact in this case for a 
somewhat shorter sentence . . . .  I have grave 
doubts about the legality of the kind of sentence 
I would like to impose in this case . . . .  For 
that reason, I will be articulating two sentences 
today, the actual sentence that I will impose and
the ideal sentence that I will impose, and I am
frankly inviting an appeal so that the confusion 
over my decision under this statute authorizing 
suspended imposition of sentence can be clarified.

(Transcript 256-257)

Judge Jahnke1s "ideal" senter.e was 15 years in jail 
with five to seven years suspended, with a probationary period of 
20 years. Judge Jahnke thought that he could reach this result 
by suspending imposition of sentence for 20 years on one of the
unclassified felony offenses. The state argued that the law
prohibited such action by the court. AS 12.55.085(a) and AS 
12.55.090(c).

It did not take McQuade's lawyers long to appeal Judge 
Jahnke*s decision, but the court of appeals agreed with the state 
that the legislature had articulated a sentencing scheme which 
did not allow Judge Jahnke to impose a suspended imposition of 
sentence for 20 years. The defendant appealed to the supreme 
court but the case was not heard. However, the Alaska Court of 
Appeals in dicta said;

We do not decide whether, in an appropriate case, 
the three judge panel would have authority to 
grant relief similar to that which McQuade 
requests. See, AS 12.55.165; AS 12.55.175. 
Neither the parties or the trial court have 
considered or addressed this issue.

McQuade v. State, MOJ No. 1470 (August 5, 1987). Well, you can 
imagine what has happened now. The defendant has moved to modify 
his sentence, asking that it be reduced to a four year 
presumptive sentence, given the mitigating factor Judge Jahnke

4
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found, or in the alternative, the case be sent to a three-judge 
panel so that he (McQuade) can receive a suspended imposition of 
sentence. If Ken McQuade receives a suspended imposition of 
sentence on all counts and there is a discharge of the suspended 
imposition of sentence sometime in the future, he could apply to 
be a director of a Big Brother/Big Sister program and, some 
attorneys believe, can honestly say on a job application that he 
has not been convicted of a felony offense. As I am sure you are 
aware, McQuade has a history of being involved in programs 
dealing with youth both in this and other states. The state 
presented evidence at McQuade's sentencing that he had sexually 
abused children in those other programs. At least if he stands 
convicted, without a suspended imposition of sentence, in the 
future a children's program will be able to ascertain that, he was 
convicted of sexual abuse of a minor.

The other case is not as startling, but involves a 1984 
conviction against a person who periodically would stand in front 
of a woman's window in North Douglas and masturbate. He received 
a conviction and now he is asking that the court modify that 
conviction to a suspended imposition of sentence so that it could 
be discharged from his record. His plan is, since he has not 
been in trouble since 1984, that then he could turn around and 
have the matter removed from his record.

I am sure you are aware there are a number of people 
involved in the area of sex offender treatment who believe that 
public exhibitionism of this nature suggests a high probability 
of later sexual abuse of either adults or children.

I pass this information on to you so that a more 
informed decision can be made regarding the policy question as to 
whether people who are involved in crimes of a sexual nature 
should receive a suspended imposition of sentence.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

District Attorney/'



January 29, 1988

Fran Ulmer 
Representative 
P.O. Box V
Juneau, Alaska 99811 

Dear Representative Ulmer:

I just wanted to clarify a few matters on the proposed 
legislation prohibiting a "Suspended Imposition of Sentence" 
(SIS) for sex offenders.

I must say quite candidly that I was very surprised by 
some of the questions and issues raised during the HESS hearing 
on the proposed bill. In spite of your eloquent plea for the 
legislation and concise explanation of its effects, several of 
individuals on the committee seemed to completely misunderstand 
the effect of this bill.

' First, I am very perplexed by the testimony from the 
individual in the Department of Corrections that this bill could 
potentially cost the State as much as one million dollars a year. 
AS 12.55.125 (§g ) already prohibits an SIS for several serious 
offenses including "sexual assault in the first degree." The 
impact of the proposal bill would be to prohibit a suspended 
imposition for second degree, third degree and fourth degree 
offenders, all sexual offenders.

As you are well aware, this bill is not a sentencing 
provision. Whether or not an individual receives a suspended 
imposition of sentence has virtually no effect upon whether jail 
time is imposed, except in the very limited number of cases in 
which an individual is a second sex offender. Therefore, the 
only individuals who would receive any kind of sentencing 
enhancement as a result of this legislation are individuals who 
commit second sexual offense in Alaska. The clear purpose of 
this legislation is not to enhance the penalties for sexual 
offenders, but simply to identify the population of sexual 
offenders to potential employers and other interested parties in 
our society. Conversely, this bill should actually save the time 
and resources needed to have court hearings to expunge sex 
convictions.
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I hope that the committee is able to see past some of
the spurious issues raised by the debate on this legislation and
focus in on the dual purpose of this bill: 1) to identify the
population of sexual offenders; and 2) send a message to the 
community that sexual assault is at least as serious a crime as 
drunk driving. The legislation, in AS 28.35.030, fdriving while 
intoxicated) upon which this legislation is based, has alreadv 
withstood several court challenges and been effectively enforced 
for several years.

Thank you again for your support of this legislation
and your unwavering commitment to the safety of Alaskans. I look
forward to the day that we can live in a state in which we are 
able to readily identify those individuals who pose the greatest 
risks to their fellow citizens.

Sincerely,

lussell S. Babcock 
Attorney

R S B :krn
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Representative Fran Ullmer 
Alaska State Legislature 
Box V
Juneau, AK 99811

Re: House Bill 372

Dear Representative Ullmer:

I had the opportunity to listen to the House's con­
sideration of H.B. 372 on January 27, 1988, and have the 
following comments to offer. These comments are made on the 
basis of my experiences in the criminal justice system, having 
been the district attorney for Bethel, the district attorney for 
Ketchikan, the first Department of Law Sexual Assault Project 
Coordinator, and the district attorney of Anchorage. I ask that 
these comments be disseminated to House HESS.

Initially, it is necessary to address two misconceptions 
of the committee. The first relates to eligibility for SIS under 
the present system. Present statutes prohibit the suspended 
imposition of sentence for crimes involving mandatory terms of 
imprisonment: murder, kidnapping, misconduct involving controlled 
substances in the first degree, and driving while intoxicated. 
Additionally, SIS may not be granted to any individual convicted 
of a crime for which a presumptive sentence must be imposed.
These crimes presently involve all catagories of first degree 
felony violent offenses and all second-time convicted felons.

However, under present law, a suspended imposition of 
sentence may be imposed for any misdemeanor crime other than 
driving while intoxicated (and driving while license is 
suspended), and for all felony crimes other than those described 
above. This means, for example, that anyone convicted of felony 
burglary, theft, second-degree robbery, second-degree sexual 
assault, second-degree assault, and a whole panoply of other 
felony crimes is presently eligible for an SIS unless presumptive 
or mandatory sentencing has already kicked in.

The suspended imposition of sentence statute is a part 
of a social/legal policy adopted well before the present recodi­
fication of our criminal statutes and is, in my judgment, a
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policy that in some measure has outlived whatever usefulness that 
it may have had.

I support House Bill 372, but I do not believe that it 
goes nearly far enough. I agree with the comments of 
Representative Hanley and Representative Phillips that people who 
commit serious crimes should be identified for a whole variety of 
reasons besides those present in sexual offense situations. 
Whether or not the House or either legislative body wishes to go 
beyond H.B. 372, however, your bill, at minimum, should be 
passed.

As you pointed out so well, the SIS creates a legal fic­
tion that flies in the face of actual experience. As I 
understand it, the original purpose for the suspended imposition 
of sentence was to act as a carrot for youthful, nonviolent 
offenders. The belief was that young people who are sowing wild 
oats should be given a second opportunity.

The problem is not the theory; the problem is the appli­
cation to real-life situations. Presently, there is a substan­
tial dichotomy of sentencing, especially notable in child- 
molestation cases but also prevalent as to other categories of 
specific offenses as well. The sexual abuse statutes are a good 
example of the real situation. A person who is convicted of 
first-degree sexual abuse of a minor is subject to an eight-year 
presumptive term of imprisonment that may be mitigated to no less 
than four years unless referral is made to the three-judge panel. 
However, a person who is convicted of second-degree sexual abuse 
of a minor or, for that matter, attempted first-degree sexual 
abuse of a minor, has a substantial likelihood of receiving a 
suspended imposition of sentence. If I recall the testimony 
correctly, the Department of Correction witness said that one out 
of five sex offenders are given SISs. I may not have understood 
that correctly, but I think that number is probably a reason­
able figure. Representative Hudson wanted to know how many of 
those offenses involved children. I believe he will find that a 
vast majority of those cases involve sex offenses with children.

We know an awful lot more about criminals now than we 
knew about them 25 years ago when the SIS bill first made its way 
into our statutes. We know, for example, that sex offenders are 
highly repetitive. We know that offenders who molest children 
are highly secretive, that children report only a fraction of the 
abuse that they are receiving, that child sex offenders appear 
not to be curable, and that in contrast to a number of other 
offender groups, child sex offenders do not seem to grow out of 
their obsessions. We also know that the harm to children is
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l o n g - s t a n d i n g  a n d  th a t  the c o s t s - - e c o n o m i c  and s o c i a l - - o f  c h i l d  
s e x u a l  a b u s e  are q u i t e  high.

Also, in c o n t r a s t  to an a d u l t - v i c t i m  rapist, w h o  m a y  
a t t a c k  his v i c t i m  b u t  o n e  time, a c h i l d  m o l e s t e r  m a y  a t t a c k  a 
v i c t i m  o v e r  the c o u r s e  o f  m a n y  ye a r s .  W e  a l s o  k n o w  t h a t  m a n y  
c h i l d  s e x  o f f e n d e r s  g r a v i t a t e  to c e r t a i n  jobs and a v o c a t i o n s  
b e c a u s e  of  t h e  p r e s e n c e  of c h i l d r e n .  T h i s  s h o u l d  not s u r p r i s e  
us: p r e d a t o r s  n e e d  p r e y  for s u s t e n a n c e .

As a l o n g - t i m e ,  n o w - f o r m e r  p r o s e c u t o r ,  I c a n  a s s u r e  y o u  
t h a t  S I S s  d o  n o t  t r a v e l  v e r y  w e l l  w i t h  o f f e n d e r s .  R e c o r d  k e e p i n g  
in t h i s  s t a t e  is, c o n t r a r y  to p o p u l a r  b e l ief, t e r r i b l y  i n a d e­
quate. O n l y  in t h e  l a s t  t w o  y e a r s  h a s  a r e a s o n a b l y  s o p h i s t i c a t e d  
s y s t e m  b e e n  in p l a c e  w i t h i n  t h e  D e p a r t m e n t  of P u b l i c  S a f ety. If 
o n e  w e r e  to  g o  i n t o  t h e  b o w e l s  of t h e  P u b l i c  S a f e t y  r e c o r d s  in 
J u n e a u ,  I b e l i e v e  o n e  w o u l d  f i n d  l i t e r a l l y  t h o u s a n d s  of j u d g m e n t s  
t h a t  h a v e  n o t  m a d e  t h e i r  w a y  in t o  t h e  A P S I N  c o m p u t e r .  A d d i­
tio n a l l y ,  c o u r t  s y s t e m  r e c o r d s  a r e  v i r t u a l l y  n o t  r e t r i e v a b l e  by 
a n y  h u m a n  b e i n g  t h a t  I h a v e  e v e r  met. T h e r e  is n o t  a p r o s e c u t o r  
in t h i s  s t a t e  w h o  has n o t  l e a r n e d  o f  f r e q u e n t l y  u n r e p o r t e d  SISs.

As I n o t e d  above, the S I S  c r e a t e s  a l e g a l  f i c t i o n  that  
s o m e b o d y  h a s  a c l e a n  r e c ord. B u t  it is m o r e  t h a n  that. An SIS 
a c t u a l l y  d o e s  r e s u l t  in a c o n v i c t i o n  b e i n g  s e t  aside. T h i s  m e a n s  
t h a t  a n y o n e  w h o  h a s  r e c e i v e d  an SIS a n d  w h o  has h a d  a c o n v i c t i o n  
set a s i d e  m a y  t r u t h f u l l y  s a y  to an e m p l o y e r  t h a t  the p e r s o n  has 
no  c o n v i c t i o n s .

It s h o u l d  be b o r n e  in m i n d  t h a t  w e  a r e  t a l k i n g  a b o u t  two 
d i f f e r e n t  things. T h e  f i r s t  is t h e  l e g a l  fic t i o n .  As far as a 
s e n t e n c i n g  j u d g e  is c o n c e r n e d ,  a p e r s o n  w h o  has r e c e i v e d  an SIS 
t h a t  has b e e n  set a s i d e  is v i e w e d  f o r  s e n t e n c i n g  p u r p o s e s  as 
t h o u g h  t h a t  p e r s o n  has no p r i o r  c o n v i c t i o n s .  T h a t  is the f i c­
tion. In e f f e c t ,  w e  s o m e t i m e s  p r e t e n d  t h a t  a p e r s o n  is n o t  as 
b a d  as he  is.

T h e  s e c o n d  p o i n t  is t h a t  by  s t a t u t e ,  an SIS that is s e t  
a s i d e  m e a n s  t h a t  b y  l a w  a p e r s o n  is n o t  d e e m e d  c o n v i c t e d  of the 
cr i m e .  C o n s e q u e n t l y ,  e m p l o y e r s  w h o  h a v e  a l e g i t i m a t e  r e a s o n  to 
i n q u i r e  i n t o  a p e r s o n ' s  b a c k g r o u n d  f i n d  t h e m s e l v e s  u n a b l e  to g e t  
a c c u r a t e  i n f o r m a t i o n .  A p p l i c a n t s  for d a y c a r e ,  c h i l d  care, 
t e a c h i n g ,  B o y  S c o uts, c o u n s e l o r s ,  m i n i s t e r s ,  a t t o r n e y s  and m a n y  
o t h e r s  w h o  a r e  r e q u i r e d  to be l i c e n s e d  or w h o  c a n  r e a s o n a b l y  be 
e x p e c t e d  to w o r k  a r o u n d  c h i l d r e n  can, u n d e r  p r e s e n t  law, t r u t h­
fu l l y  a v e r  t h a t  t h e y  h a v e  b e e n  c o n v i c t e d  of no crime, e v e n  if in 
f a c t  a j u r y  f o u n d  t h e m  g u i l t y  and a j u d g e  i m p o s e d  an SIS t h a t  has  
be e n  s e t  aside.
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T h e r e  is a v a s t  d i f f e r e n c e  b e t w e e n  h a v i n g  a c o m p u t e r  
e n t r y  in t h e  d e p t h s  of a P u b l i c  S a f e t y  m a c h i n e  in J u n e a u  and 
h a v i n g  i n f o r m a t i o n  t h a t  s o m e b o d y  c a n  a c t u a l l y  use.

A d d i t i o n a l l y ,  w h i l e  t h e r e  m a y  be no s t a t u t e  p r e s e n t l y  
a u t h o r i z i n g  e x p u n g e m e n t  of a record, it is n o t  u n c o m m o n  for 
c o u r t s  to o r d e r  e x p u n g e m e n t .  It is r e a s o n a b l e  to a s s u m e  that 
s o m e w h e r e  d o w n  t h e  line, s o m e o n e  is g o i n g  to s u e  on the b a s i s  
t h a t  t h e i r  p r i v a c y  r i g h t s  are b e i n g  i n f r i n g e d  by the f a i l u r e  of 
the D e p a r t m e n t  o f  P u b l i c  S a f e t y  to e x p u n g e  an SIS.

I g u a r a n t e e  th a t  s o m e  s t a t e  a g e n c i e s  b e l i e v e  that a set- 
a s i d e  S I S  r e q u i r e s  e x p u n g i n g  t h e i r  r e c o r d .  In a d o c u m e n t  f r o m  
f o r m e r  D F Y S  D i r e c t o r  M i k e  Price, in w h i c h  he d e f e n d e d  th a t  a g e n­
cy' s  d a y c a r e  l i c e n s i n g  of an SIS s e x  o f f e n d e r ,  he argued, I 
think, t h a t  t h e  S I S  g a v e  D F Y S  no o p t i o n s .  T h e  d o c u m e n t  is 
a t t a c h e d .

I w a s  s u r p r i s e d  to he a r  the D e p a r t m e n t  of C o r r e c t i o n s '  
o f f - t h e - h i p  c o m m e n t s  a b o u t  a f i s c a l  note. T h e r e  s h o u l d  be no 
i n i t i a l  f i s c a l  n o t e  for this bill. If the b i l l  passes, the o n l y  
e f f e c t  is t h a t  c o u r t s  w h o  are n o w  f r e e  to i m p o s e  s u s p e n d e d  i m p o­
s i t i o n  o f  s e n t e n c e s  m a y  n o t  do so in the future. J u d g e s  m a y  
s t i l l  impose, u n l e s s  p r o h i b i t e d  by o t h e r  s t a t u t e s ,  s u s p e n d e d  s e n­
ten c e s .  P r e s u m a b l y ,  p r o b a t i o n  o f f i c e r s  a r e  a l r e a d y  t r a c k i n g  SIS 
p r o b a t i o n e r s  as w e l l  as p r o b a t i o n e r s  w h o  a r e  r e c e i v i n g  s t r a i g h t  
s u s p e n d e d  s e n t e n c e s ,  so t here w i l l  be no m o r e  p r o b a t i o n  o f f i c e  
e x p e n s e .  A d d i t i o n a l l y ,  u n l e s s  t h e  i n d i v i d u a l  w h o  r e c e i v e s  a 
s u s p e n d e d  s e n t e n c e  c o m m i t s  a n o t h e r  f e l o n y  crime, t h e r e  w i l l  be no 
i m p a c t  on o u r  ja i l s .  But, up o n  r e o f f e n s e ,  p r e s u m p t i v e  s e n t e n c i n g  
w i l l  a u t o m a t i c a l l y  k i c k  in for p e o p l e  w h o  h a v e  b e e n  c o n v i c t e d  of 
p r i o r  f e l o n i e s  w h o  h a v e  n o t  r e c e i v e d  SISs. O n l y  in this 
s i t u a t i o n  w i l l  t h e r e  be a f i s c a l  n o t e  for the D e p a r t m e n t  of 
C o r r e c t i o n s ,  a n d  u n d e r  this s i t u a t i o n ,  the D e p a r t m e n t  of 
C o r r e c t i o n s  o u g h t  to be i n c a r c e r a t i n g  this i n d i v i d u a l .  A f t e r  
all, a n y b o d y  w h o  h a s  be e n  g i v e n  o n e  b i t e  of  the a p p l e  on a 
s u s p e n d e d  s e n t e n c e  w h o  t a kes a s e c o n d  b i t e  is s u r e l y  too i n c o r r i­
g i b l e  to ignore.

T h e r e  is o n e  o t h e r  p o i n t  t h a t  I w i s h  to m a k e  a b o u t  
c o s t s .  T h e r e  a r e  t w o  k i n d s  of f i s c a l  notes. T h e  f i r s t  is t h e  
f i s c a l  n o t e  t h a t  t h e  D e p a r t m e n t  of C o r r e c t i o n s  m a y  p u t  o n t o  a 
b i l l  s u c h  as this. T h e  s e c o n d  is an u n d i f f e r e n t i a t e d  f i s c a l  n o t e  
t h a t  is h i d d e n  in v i r t u a l l y  e v e r y  a g e n c y ' s  b u d get. T h e  s e c o n d  
c a n  be l a r g e r  t h a n  t h e  first, b u t  it is m o r e  d i f f i c u l t  to see. 
W h e n  a p e r s o n  r e c e i v e s  an i n a p p r o p r i a t e  s e n t e n c e ,  p e r h a p s  b e c a u s e  
of c o n s i d e r a t i o n s  f o r  the D e p a r t m e n t  of C o r r e c t i o n s '  budget, and 
is r e l e a s e d  b a c k  i n t o  society, if t h a t  p e r s o n  c o m m i t s  a n o t h e r  
f e l o n y  o f f e n s e ,  t h e  l o cal p o l i c e  a g e n c y  or D e p a r t m e n t  of P u b l i c
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Safety is required to investigate, often at substantial expense; 
the Criminal Division of the Department of Law is required to
convene a grand jury, pay for witnesses at the grand jury and
then again at trial; the court system often convenes a trial 
jury; and the public defender agency has substantial expense as 
well. The costs of investigation, prosecution, and resentencing 
run into the tens of thousands of dollars but are often diffused 
in agencies' particular budgets. Additionally, of course, there 
are dramatic social and economic costs to the victim, social ser­
vice agencies, the violent crimes compensation board, and others. 
In a global sense, incarceration is often substantially more eco­
nomical than release onto a community.

The only problem I have with your bill is that it does
not go far enough. Eliminating the suspended imposition of sen­
tence for all Title 11, or perhaps for only Title 11, Chapter 41 
and 71 crimes will have no economic impact on the state of 
Alaska for individuals who do not commit a subsequent felony. To 
the extent that there is an impact, it will all be occasioned by 
people who do commit subsequent felony offenses. They deserve 
jail anyway.

Finally, one of the primary justifications for the adop­
tion of presumptive sentencing in 1980 was parity of sentencing. 
The SIS statute is a remnant, a vestige of an old system that is, 
in a large part, no longer in existence. Unequal application of 
SISs is occurring statewide, with the consequence that felony 
sentencing— much of it based upon presumptive terms— is 
increasingly disparate.

Your present H.B. 372 will receive widespread support 
among prosecutors, police agencies, and victims groups around the 
state. It is legislation whose time has come.

truly yours,

EL, HUFFMAN AND GINDER, P.C.

Victor C. Krumm'"'

V C K :kj 
Enclosure
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