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The second ai“nment advanced to sup-
port the holding in the Dunn case is dis-
cernible in Mr. Justice Holmes’ reference to
Steckler v. United States, 7 F.2d 59, 60
(2d Cir. 1925) :

As was said i.i Stickler v. United States,
(citation omitted):

‘The most that can be said in such
cases is that the verdict shows that either
in the acquittal or the conviction the jury
did not speak their real conclusions, but
that does not show that they were not
convinced of the defendant’s guilt. We
interpret the acquittal as no wore than
their assumption of a power which they
had no right to exercise, but to which
they were disposed through lenity." (Em-
phasis supplied.)

284 U.S. at 393, 52 S.Ct. at 190, 76 L.Ed. at
359. This argument has subsequently been
explained and clarified by the Second Cir-
cuit Court of Appeals in United States v.
Maybury, 274 F.2d 899 (2d Cir. 1960); in-
deed, the Maybury case makes it clear that
the federal rule on inconsistent jury ver-
dicts can be supported only by this second
rationale advanced in Dunn.13 Briefly stat-
ed, the argument may be paraphrased in the
following manner. Since their very origins,

The Senlfon case clearly shows the
bnsic premise underlying the first argu-
ment in Dunn—thnt a person confront-
ed by successive indictments charging
crimes arising from the snme conduct
would under no circumstances be nble to
successfully olnim Tes judicata—to be in-
correct. Even proponents of the federnl
rule on inco' latency hnve admitted, ns
early as 1050, thnt the federal rule can
no longer be supported by the type of
[es ]U(?Icata argument made in Dunn.
Sec, “Bickel, Judge and Jury— Inconsist-
ent Verdicts in the Federnl Courts, 03
Hnrv.L.Rov. 640. 050 (1050).

Moreover, opinions in recent ensoj de-
cided by the federal courts benr out the
proposition thnt, in light of Senlfon, the
first rationale advanced in Dunn can_no
longer be considered persuasive. ee,
for example, United Stntes v. Carbone,
378 F.2d 420, 422 (2d Cir. 1008); Unit-
ed States v. Maybury, 274 F.2d 800,
002-003 (2d Cir. 1000).

18. The Maybury case involved an incon-
sistency between a verdict of ncquittal
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juries have had the power, if not the right,
to act irrationally. In the context of in-
consistent jury verdicts, the traditional
power of irrationality is essential, since it
permits a jury to express its desire to act
leniently toward certain defendants by con-
victing on only one of several counts. With-
out such power, a jury would have no as-
surance that a desire on its part to have an
accused treated leniently would be heeded
by the court.

The point must be stressed that this ar-
gument, the basis for the federal rule on in-
consistent jury verdicts, relies upon its stat-
ed assumption that an inconsistent verdict
will almost certainly reflect the jury's dis-
position to favor the accu'ed by acting le-
niently in his behalf. The assumption has
most recently been restated in United States
v. Carbone, 378 F.2d 420 (2d Cir. 1967):

The very fact that the jury may have ac-
quitted of one or more counts in a multi-
count indictment because of a belief that
the counts on which it was [has, sic] con-
victed will provide sufficient punishment
forbids allowing the acquittal to upset or
even to affect the simultaneous convic-
tion. * * * |t is true, as both Judge
Hand and Mr. Justice Holmes recog-

on one count of a two count indictment,
nnd a conviction on the other count. The
inconsistent verdicts were rendered by a
judge, jury trial having been waived.
On appeal it wns held. Judge Friendly
writing the opinion, that the rule on in-
consistency in the Dunn ense hnd its
roots in the historic power of juries to
net irrationally; this irrationality could
be attributed to the tendency on the pnrt
of juries to feel thnt conviction on one
of severnl counts would be sufficient
punishment.  In other words. Judge
Friendly stntcd thnt Dunn stood for the
proposition that an inconsistent jury ver-
dict, although irrntionnl, merely indicatcil
n disposition on the pnrt of the jury to
net leniently toward the nccused. Judge
Friendly went on to hold thnt this -
tionnlo is npplicnble only to n jury trial
situation.  Accordingly since the incon-
sistency in Maybury wns the product of
a judge rather thnn n jury, the convic-
tion was reversed.
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nized, that allowing inconsistent verdicts
in criminal trials runs the risk that an
occasional conviction may have been the
result of compromise. But tht advantage
of leaving the jury free to exercise its
historic power of lenity has been cor-
rectly thought to outweigh that danger.
(Citations omitted.)

378 F.2d at 422-423.19

With this assumption we are unable to
agree. Although the assertion that juries
have traditionally not been required to ren-
der consistent verdicts is itself subject to
some doubt,20 our disagreement with the
logic underlying the federal rule on in-
consistent jury verdicts is not of a histor-
ical nature. Rather, we can see no basis
to assume, as was assumed in Dunn, that
inconsistent verdicts are the product of a
jury’s disposition toward treating the ac-
cused leniently; nor can we see a basis for
assuming that, in allowing inconsistent jury
verdicts in criminal trials to rfand, we run
only “the risk that an occasional conviction
may have been the result of compromise.”
The truth is simply that we do not know,
nor do we have any way of telling, how
many inconsistent verdicts are attributable
to feelings of leniency, to compromise, or,
for that matter, to outright confusion on
the part of the jury.

An excellent illustration of this point can
be found in the instant case. A study of the
«ecord of DeSacia's trial below reveals that,
at some time after the jury had been
charged and sent out to deliberate, the court
called the jurors back to determine what
their position was at'that time. It is not
clear from the record how long the jury
had been out before it was first called back.
At any rate, it is certain that at that par-

19: For a full argument based on the no-
tion tlmt inconsistent verdicts are a
product of a jury's disposition to be leni-
ent. SE€ Bickel, Judge and Jury—Incon-
sistent Verdicts in the Federal Co. rts,
03 Hnrv.L.Rev. 040 (1050). See also.
United Stntes v. Maybury, 274 F.2d 800,
002-003 (2d Cir. 1000).

20. Mr. Just-‘ce Butler, in a lengthy dis-
senting opinion in Dunn. 2S4 U.S. 390.
394-407, 52 S.Ct. 1SO, 70 L.Ed. 350. 359-
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ticular time the jury was disposed six to
five, with one undecided, as to the first
count; no recent consideration had even
been given to the second count. The jury
was again sent out. At about 11:30 p. m,,
the court once again called back the jury to
determine whether any progress was being
made in reaching a verdict. With the ex-
ception of a single person all of the jurors
felt that no progress had been made toward
a solution.21

The hour was late and the trial judge was
obviously perplexed. He stated that be-
cause there were several conventions in
town at the time, no accommodations could
be made for the jury on that particular
night. He also said that it was, of course,
out of the question to allow the jurors to
ret- .11 to their homes for the night. It was
finally decided, after a conference with
counsel in the anteroom, to let the jury vote
as to whether it wanted to continue delib-
erations for a whik longer. A vote was
taken and ten members of the jury voted
to continue through the night; the other
two were apparently willing to accede to
the wishes of the majority. The court
agreed, and the jury was again sent out to
deliberate. The jury continued to deliberate
into the night for an undetermined length
of time. Sealed verdicts of not guilty as to
count | and guilty as to count Il were ren-
dered by 10:00 a. m., the following morn-
ing.

It is manifest that this particular set of
circumstances suggests the possibility that
the jury below, after a prolonged period of
stress, reached its conclusions through com-
promise. Yet it is still possible that the
jury acquitted the appellant on count I of
the indictment only because it felt that a

366 (1932)-, attempted to show thnt. con-
trary to the view taken in the majority
opinion, consistency in jury verdicts had
long been required. For a similar his-
torical nrgument, S€€, Comments, Incon-
sistent Verdicts in n Federal Criminal
Trial, (10 Colum.L.Rev. 999 (1960).

21. One juror, at this time, expressed the
view that the jury was hung nnd did
not know whether the situation would
change.
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conviction on count Il would be sufficient
punishment. As a matter of fact it might
be possible to speculate indefinitely as to
what paths the jury followed in reaching
its conclusions in this case. The point is
that we have no reliable way to discover
what really lies behind the inconsistent ver-
dicts; and any conclusions—any assump-
tions on our oart—would not be warranted.

What we do know, however, is that the
verdict of the jury convicting DeSacia on
count Il of the indictment is inconsistent,
and necessarily so, with the acquittal in
count I.  This result is irrational. In our
system of criminal procedure, both at trial
and on appeal, the entire focus of the fact-
finding effort is upon a reasonable solu-
tion of factual issues, Accordingly, the
language of our cases centers upon the ele-
ment of reason. For example a jury will
not be allowed to convict a person accused
in a criminal matter unless it finds guilt to
be established beyond a reasonable doubt. A
trial court judge must enter a judgment of
acquittal if h determines that fair-minded
men cannot reasonably differ on the ques-
tion of whether there is a reasonable doubt
as to the defendant’s guilt.22 We can con-
ceive of no reason why, under these circum-
stances, we cannot require at the very least,
a minimal degree of reasonableness in the
rendering of jury verdicts.

[9-11] We could, of course, seek to dis-
tinguish the Dunn case from the case now
before us. A recent case of a New York
court, People v. Bullis, 30 A.D.2d 470,
294 N.Y.S.2d 331 (N.Y.1968), involving a
situation very close to’th.t of the instant
case, reversed a conviction on th" grounds
that it was repugnant to, rather than merely
inconsistent with, a simultaneous acquittal
in another count. Such an approach, how-
ever, tends to confuse substance with se-
mantics. In reaching our conclusion, we
find it necessary only to agree with the
22. See, Jennings V. State, 4 %4 P.2d 052,

654 (Alaska 1005).

23. Tlie double jeopardy clause of the fifth
amendment to the Constitution of the
United States provides: *[X]or shall
any person he subject for the same of-
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words of Justice Butler, dissenting in

Dunn:

One accused in different counts of an
indictment of the same crime, there being
no difference in the means alleged to
have teen employed, may not be adjudged
guilty on a verdict of conviction on one
count and of acquittal on the other. (Ci-
tations omitted.)

284 U.S. at 402, 52 S.Ct. at 194, 76 L.Ed.
?' 363. The state argues, in this regard,
that we would be asking too much of ju-
ries nt criminal matters by requiring that
they render, in all cases, strictly consistent
verdicts. To this we reply that, in holding
as we do today, w< require only that ver-
dicts not be strictly inconsistent. Appel-
lant’s conviction is reversed.

[12] Having reversed appellant’s con-
viction, we are next faced with the ques-
tion of proper disposition of the case
against the appellant. First, as to the jury’s
verdict of acquital on count | of the indict-
ment below, we conclude that a retrial is
precluded by the double jeopardy clause of
the fifth amendment of the United States
Constitution,23 and by the similar clause of
the Alaska Constitution.24 In the recent
case of Benton v. Maryland, 395 U.S. 784,
89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), the
United States Supreme Court overruled its
previous holding in Palko v. Connecticut,
302 U.S. 319, 58 S.Ct. 149, 82 L.Ed. 288
(1937), and made applicable to the states,
through the fourteenth amendment, the
double jeopardy clause of the fifth amend-
ment. Accordingly, the case of Green v.
United States, 355 U.S. 184, 78 S.Ct. 221, 2
L.lid.2d 199 (1957), speaks directly to the
issue with which we are confronted in the
case at hand, and necessarily precludes a re-
trial of count I.

[13] Certainly the argument might be
made that DeSacia, by seeking a reversal
of his conviction on the basis of incon-

fence to be twice put in jeopardy of life
or limb « * *
24. Article 1 8 0 of the “.ir.ska Constitution

provides: “No pe>,,on shall be put in
jeopardy twice for the same offense.”
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sistcncy, casts doubt not only upon the
valid tv of his conviction, but also upon the
vali e of his acquittal. Thus it could be
contended that DeSacia waived his right
to protection by the double jeopardy clause
not only as to his conviction but also as
to his acquittal.23 It was this very argu-
ment, however, which was confronted and
resolved in the Green case. In an opinion
svritten by Mr. Justice Black, the Court
noted that any finding that a person appeal-
ing a conviction must waive his right to a
plea of former jeopardy on a count of ac-
quittal necessarily forces the person to
choose between accepting his conviction or
appealing at the risk of incurring an addi-
tional punishment. The Court further stat-
ed:

The law should not, and in our judg-
me t does not, place the defendant in
such an incredible dilemma. Condition-
ing on appeal of one offense on a coerced
surrender of a valid plea of former jeop-
ardy m another offense exacts a for-
feiture in plain conflict with the consti-
tutional bar against double jeopcrdy.
(Emphasis added.)

355 U.S. at 193-194, 78 S.Ct. at 227, 2 L.Ed.
2d at 208. Certainly DeSacia, prioi to ap-
pealing his conviction, had a valid plea of
former jeopardy as to his acquittal on count
.20 Following the Green case, as we must,
we cannot hold that by appealing his con-
viction DeSacia was forced to surrender his
right to be protected from retrial on the ac-
quittal.

25. It is well settled timt a defendant ap-
pealing his conviction waives his right
to protcci'-'n under the double jeopardy
clause of the fifth amendment, Ball v.
United Stntes, 163 U.S. 062, 072. 10
S.Ct. 1192. 41 L.Ed. 300. 303 (1806).

26. Hnd DeSacia chosen not to appcnl his
conviction, the matter of his acquittal
could certainly not have been raised by
the stutc. Alaska Supreme Court Rule 0
provides in this regard: '"[T]he state
shall have a right to appeal in criminal
cases only to test the sufficiency of the
indictment or on the ground that the
sentence is too lenient.”

27. The distinction between “colinternl es-
toppel”™ and "res judieuta™ is not of tre-

We must next decide whether DeSacia
may be retried on the reversed conviction.
The issue which we must face here is one
of collateral estoppel.2* The doctrine of
collateral estoppel must be considered be-
cause of the unique situation which would
inevitably arise on a retrial of DeSacia’s
reversed conviction.

As we have previously stated, the ele-
ments of conduct and intent charged in
both counts of the indictment below were
identical. Thus, in order to secure a con-
viction on retrial, the state would have to
adduce essentially the same evidence which
was ruled upon when DeSacia was acquit-
ted on count I. Because of this situation,
it could be argued that collateral estoppel
precludes retrial of the conviction we have
reversed. The question that arises is wheth-
er such a plea of collateral estoppel would
be valid.

[14]
doctrine of collateral estoppel applies to
the criminal as well as the civil law in
Alaska. In Dapcevich v. State, 360 P.2d
789, 792-793 (Alaska 1961), we held that
collateral estoppel acts, by precluding the
state from litigating matters previously
ruled upon by a jury, to prevent harassment
by successive prosecution in criminal cas-
es.28

In the federal law, collateral estoppel has
long been held applicable to criminal cases
by the United States Supreme Court. In

memlous importance here. The two
terms nrc frequently used interchange-
ably in the criminal low; to avoid con-
fusion, we will speak consistently in
terms of collateral estoppel. S€e Com-

ment. 27 Te;c.L.Rev. 231, 232-33 (1048).

28. In our holding in Dnpcevich, we relied
in part on the ense of Vnughn v. State,
83 Gn.App. 124, 62 S.E.2d 573 (1950).
While rite Vnughn ense shows some fnc-
tunl s milnrity to the present ense, it
must bo noted thnt it differs in the vital
respect tart the bnr.is for re ’ersnl of the
initinl conviction in Vnughn wns insuf-
ficiency of the evidence, nr.d not incon-
sistency of the verdicts.

There can be little doubt that the
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Scalfon v. United States, 332 U.S. 575, 68
S.Ct. 237, 92 L.Ed. 180 (1948), it was held:

[Collateral estoppel] applies to criminal
as well as civil proceedings and operates
to conclude those matters in issue which
the [earlier] verdict determined though
the offenses be different. (Citations
omitted)

332 U.S. at 578, 68 S.Ct. at 239, 92 L.Ed. at
18429 Most recently, the United States
Supreme Court has held that, in light of
Benton v. Maryland, supra, the rule of col-
lateral estoppel is embodied in the fifth
amendment as an adjunct to the constitu-
tional guarantee of double jeopardy. Ashe
v. Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25
L.Ed.2d 469 (April 6, 1970). In consider-
ing the significant e of collateral estoppel
in criminal cases, BIr. Justice Stewart, writ-
ing for the majori :y of the Court in Aslie
noted:

“Collateral estippel” is an awkward
phrase, but it stands for an extremely
imnortant principle tnour adversary sys-
tem of justice. It i, eans simply that
when an issue of ultima.* fact has once
been determined by a va’id and final
judgment, that issue cannot f-nain be liti-
gated between the same part.ns in any
future lawsuit.

397 U.S. at 443, 90 S.Ct. at 1194.

The difficulty in the instant case is unlike
the usurl collateral estoppel proolem in
criminal cases, where it must be decided
what particular issues a prior general ver-
dict «'f acquittal resolved.3 In this case
we must determine whether, because of its
inconsistency, DeSacia’s acquittal on count
I resolved any issues whatsoever.

29. For the first United States Supreme
Court decision applying collateral estop-
pel in n criminnl matter, SE€ United
Stntes v. Oppenlieimer, 242 U.S. 85, 37

S.Ct. GS. 01 L.Ed. 101 (1010).

30. See, & ., State v. llong, 21 N.J. 406,
122 A.2d 02S (1050): nffd, 350 U.S.
404, 78 S.Ct. 820. 2 L.Ed.2d 013 (1058);
Stnte v. Ortli, 100 Ohio App. 35, 153
X.E.2d 304 (1057).

See also Mayers nnd Yarbrough, New
Trials and Successive Prosecutions, 74
Uarv.L.Rcv. 1 (Xov.1000); Comments,
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In making this determination we arc
guided by the admonition of the Court in
Ashe:

The federal d "isions have made clear
that the rule of collateral estoppel in
criminal cases is not to be applied with
the hypcrtechnical and archaic approach
of a Pth century pleading book, but with
realism and rationality.

397 U.S. at 444, 90 S.Ct. at 1194. Accord-
ingly, we are well aware that our decision
as to whether DeSacia’s acquittal consti-
tutes a meaningful adjudication of any ulti-
mate issues of fact must be based upon an
examination of the entire record, and upon
a consideration of all other circumstances
relevant to the appeal.3l Here we feel that
the logical inconsistency of the acquittal
with the conviction is obviously a factor
relevant to the decision of what issues were
decided by the acquittal.

[15]
quittal must be allowed to stand insofar as
double jeopardy precludes a retrial on that
count. But our holding in this regard
should not be taken as an expression of
faith on our part in the merit of the acquit-
tal as a resolution of the issues involved in
the charge. As an ingredient of the guar-
antee against double jeopardy, the rule of
collateral estoppel requires a degree of con-
fidence in a prior acquittal as an adjudica-
tion of ultimate issues of fact. It should
be quite obvious that the inconsistency of
the verdicts here reflects as much doubt
upon the acquittal as it did upon the convic-
tion. We must decide whether this element
of doubt will be sufficient to preclude a
claim of collateral estoppel on a retrial of
the second count.

An Analysis of the Genernl Verdict: Ron
Judicata Applied in Criminnl Proceed-
ings. 10 Hustings L.J. 404 (May 1050);
Comments, Collateral Estoppel in u
Criminal Prosecution—Effect of n Previ-
ous Acquittal of u Related Crime, 34
X.Y.U.L.Rev. 031 (March 1050).

31. Ashe v. Swenson, 307 U.S. 436, 00 S.
CL 11S0, 25 L.Ed.2d 460 (April 0,
1070); Sealfon v. United States, 332
U.S. 575, 570, OS S.Ct. 237, 02 L.Ed. ISO,
184 (1043).

We have held that DeSacias ac-
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[16]
ther federal or state, to assist us in mak-
ing this determination.32 In the absence of
persuasive authority, our approach is to
seek a resolution grounded in considera-
tions of fairness to both parties involved.
As for the appellant, we are at a loss to
discern how he would be unfairly disad-
vantaged by the granting of a retrial. Clear-
ly this is not a case like Dapcevich v. State,
supra, or Ashe v. Swenson, s.ipra, where
further prosecution would subject the ac-
cused to harassment by repeated and un-
necessary prosecution. We fail to see how
a retrial here could possibly subject the
appellant to a greater chance of harass-
ment thin he would be subjected to in a:.y
other case ordered for retrial following a
successful appeal.

On the other hand, if we allow the ac-
quittal in this case, despite its doubtful
nature, to be the source of a valid claim of
collateral estoppel, then the state would be
deprived, through no fault of its own, of
the opportunity to have a full and fair reso-
lution of the charges it has brought. Both
Dapcevich and Ashe, in dealing with the
problem of harassment of accused individ-
uals, in effect encourage the prosecution to
consolidate into one indictment the various
charges upon which it seeks to convict. To
allow a pica of collateral estoppel in this
case would, we think, serve only vo frus-
trate attempts by the prosecution to comply
with the spirit of Dapcevich and Ashe.

In bringing this «jneal, the appellant has
successfully argued that the inconsistency
between verd.cts rendered his conviction
meaningless. In our opinion, it would im-
pose an unjustifiably harsh restriction on

32. Although the majority of the court in
Maybury v. United States. 274 F.2d S99
(2d Cir. 1900), decided against applica-
tion of €.l JudiCata to prevent retrial of
the conviction reversed in thnt case,
Maybury does not bear directly upon the
problem of the present ease. Since the
inconsistent verdicts in Maybury did not
stem from counts alleging identical ele-
ments. the state could have, on retrial
of the reversed conviction, sought to es-
tablish the elements of the crime without

We have found little case law, ci-the state to allow the appellant to argue, in

the same breath, that his acquittal is of
sufficient certainty to suit the purposes of
collateral estoppel. There is simply no
reason here to force the prosecution to run
a perilous gauntlet of crinvnal procedure.
Under these circumstances, to allow the
appellant to invoke the rule of collateral!
estoppel would, as Judge Friendly stated in
Maybury, “convert the guarantee of double
jeopardy from a shield into a sword." 274
F.2d at 905.

Accordingly, we order a new trial on the
appellant’s reversed conviction, and further
hold that such a retrial will not be preclud-
ed by a claim of collateral estopoel.

DIMOND fustice (dissenting in part).

Appellant was tried for manslaughter in
connection with the deaths of two persons,
Reynaldo Evangelista and Eugene Hogan.
The evidence showed that both persons died
after appellant had caused the car in which
they were riding to drive off a road into a
river. A jury found appellant guilty of
manslaughter as to Evangelista, but not
guilty as to Hogan.

Both deaths resulted from one act of
criminal negligence on appellant’s part. He
was either responsible for both deaths or
not responsible for either. He could not
rationally be held accountable for only one,
death and not for the other. The two con-
flicting verdicts were obviously and totally
inconsistent. It is because of the incon-
sistency that this court ets aside the con-
viction of appellant for the manslaughter
of Evangelista.

Up to this point | agree with the court.
But | am unable to see why the not guilty
verdict as to the death of Hogan should not

resort to evidence used in the count upon
which the appellant wns acquitted. Tlius,
in Mnybur , n bolding on the basis "f
rei judicatd would linvc been, nt that
stnge. premature.

SeC Moyers nnd Yarbrough, New Trials
nnd Successive Prosecutions, 74 Hurv.L.
Rev. 1. 4143 (Nov.1900); Comments.
Inconsistent Verdicts in a Federnl Crim-
innl Trinl. 00 Colum.L.Rev. 999, 1011-
1014 (1900).
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also be set aside. The reason for disre-
garding the guilty verdict—and the only
reason—is because it is inconsistent with
the not guilty verdict. The overall result
is irrational. Both verdicts, and not just
the guilty one, are affected by the incon-
sistency and irrationality, so there is no
way of knowing what the jury actually
decided.

The court feels that it is obliged to give
effect to the not guilty verdict, when it
gives none to the guilty verdict, because of
the double jeopardy provision of the con-
stitution. At this point | disagree with my
colleagues.

The principle of double jeopardy pre-
vents the government from prosecuting a
person more than once for the same of-
fense. It reflects a sound policy—to pre-
vent the government, with all its resources
and power, from harassing an accused by
successive prosecutions so as to afford the
government a more favorable opportunity
to convict.1 The double jeopardy clause
"stands as a constitutional barrier against
possible tyranny by the overzealous prose-
cutor.” 3

In order to effectuate the policy of the
double jeopardy clause, it is held that a
verdict of acquittal is conclusive even
though it may appear to be erroneous.3 We
are not concerned here with trror on the
part of the jury. Our concern is with the
inability to ascertain, because of inconsist-
ent verdicts, what the jury decided as to
the guilt or innocence of appellant. We
simply do not know what their decision was,
since appellant cannot be guilty of one man-
slaughter and not guilty of the other.

It is also held that one appealing from a
conviction of one offense may not be re-
quired, as a condition of appealing, to sur-
render his defense of double jeopardy as to

1 Downum v. United States, 372 U.S. 734.
736. S3 S.Ct. 1033, 10 L.Ed.2d 100, 102-
103 (1063). See als0 Green v. United
States, 355 U.S. 184. 1S7-1SS. 73 S.Ct.
221, 2 LE<l2d 109, 204 (1057).

2. Ashe v. Swenson. 397 U.S. 430, 456, 00
S.Ct. 1189. 1200, 25 L.Ed,2d 469, 482
(No. 57, April 6, 1970) [Concurring
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another offense for which he had been ac-
quitted.4 No such condition would be im-
posed here by setting aside the not guilty
verdict, as well as the guilty verdict, and
requiring a new trial as to both counts of
the indictment. The court says that it
cannot express ' th "in the merit of the
acquittal as 3 .solution of the issues in-
volved in t1 aa »e.” It states that “[i]t
should be qu.ee ouvious that the inconsist-
ency of the verdicts here reflects as much
doubt upon the acquittal as it did upon the
conviction.” | believe what the court is
saying is that the not guilty verdict is as
meaningless as the court holds the guilty
verdict to be. This being so, there is noth-
ing for double jeopardy to operate upon.
Appellant would not be required to waive a
defense of double jeopardy because it has
no application. In fact, he is not even
required to appeal the conviction in order
to obtain a new trial. The trial court, when
faced with the totally inconsistent verdicts,
ought to have disregarded both verdicts,
discharged the jury and ordered another
trial as to both counts of the indictment.

Because of the inconsistency, | can reach
no other logical conclusion than that the
jury failed to perform its function as a
jury. The result is no different than if the
jury had been unable to reach any verdict
at all. This situation is equivalent to a
hung jury—a jury unable to agree on a
verdict. In such a situation double jeop-
ardy is not a bar to another trial. As the
United States Supreme Court has said:

There may be unforeseeable circumstanc-
es that arise during a trial making its
completion impossible, such as the failure
of a jury to agree on a vetdiet. In such
event the purpose of law to protect so-
ciety from those guilty of crimes fre-
quently would be frustrated by denying

opinion of Justices Brennnn, Douglas nnd
Marslinll].

3. Green v. United States, 355 U.S. 184,
1SS, 73 S.Ct. 221, 2 L.Ed.2d 199, 204
(1957).

4. Green V. United Stntes, 355 U.S. 184.
193-194. 7S S.Ct. 221, 2 L.Ed.2d 199.
207-20S (1957).
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courts power to put the defendant to trial

again. [Emphasis added.]3
A jury unable to agree is a "classic ex-
ample" where double jeopardy has no appli-
cation.6

I believe there should be a new trial on
both counts of the indictment. As a prac-
tical matter, it probably will make no dif-
ference whether appellant is tried on both
counts or only one, for under the evidence
a finding of guilt or innocence as to one
would require the same finding as to the
other. The point | wish to make is that if
the court is going to require reason and
consistency of a jury, as it does in this
case, it should not set a different standard
for itself and ignore reason and consistency
in its own decisions. That is what it does
here by holding that the guilty verdict is
without effect because of inconsistency
with the not guilty verdict, and then holding
tnat the not guilty verdict is effective de-
spite the same inconsistency.

Trade THORSHEIM, Administratrix of the
Estate of Stanloy Thorshelm, de-
ceased, Appellant,

V.

STATE of Alaska, Employer’s Liability As-
surance Corporation, and Alaska Work-
men’s Compensation Board, Appellees.

No. 1090.

Supreme Court of Alaskn.
May 22, 1070.

Workmen's compensation proceeding.
The Superior Court, Anchorage District,
Edward V. Davis, J., affirmed Workmen's
Compensation Board’s denial of compen-
sation, and claimant appealed. The Su-
preme Court, Boney, C. J., held that even
if the Department of Administration, in

5. Wmle v. Hunter, 336 U.S. 684, 680. 60
S.Ct. 834. 837, 93 L.Ed. 074, 97S (1040).

securing contracts for various departments
of state, could be considered contractor
within  "contractor-under” provision of
Workmen’s Compensation Act, Department,
in conducting bidding and in issuing con-
tract, which required flying service to
furnish state certain specified types of
aircraft complete with fuel, pilot and main-
tenance, did not create contractor-subcon-
tractor relationship between Department
and flying service, and thus fact that flying
service failed to carry workmen's compen-
sation insurance did not render state liable
as contractor under Workmen’s Compen-
sation Act for claim arising from death
of flying service’s pilot that occurred when
agent of Department of Fish and Game
was being flown on stream survey flight.

Affirmed.
Rabimwitz, J.,
opinion.

dissented and filed

1 Workmen’s Compensation <3=351

"Contractor”, within statute providing
that if employer is subcontractor, contractor
is liable for and shall secure payment of
workmen’s compensation to employees of
subcontractor unless subcontractor secures
payment, is person who undertakes, by
contract, performance of certain work for
another, including furnishing of goods and
services. AS 23.30.045(a).

See publication Words nnd Phrases

for other judicial constructions and

definitions.

2. Workmen’s Compensation <3=348

"Subcontractor”, under statute provid-
ing that if employer is subcontractor, con-
tractor is liable for and shall secure
payment of workmen's compensation to
employees of subcontractor unless subcon-
tractor secures payment, is person to whom
contractors have let all or part of their
initial contractual undertaking. AS 23.30.-
045(a).

See publication Words nnd Phrases
for other judicial constructions and
definitions.

6. Downum v. United States, 372 U.S. 734,
736, 83 S.Ct. 1033, 10 L.Ed.2d 100. 102
(1063).
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appropriate sentences in light of the Cha-
ney l6criteria, the facts of the offenses;, and
Tugatuk's background.

The minimum sentence for a conviction
of first degree murder is twenty years and
the maximum is life imprisonment.l7 We
have on numerous occasions affirmed life
sentences for first degree murder convic-
tions.18 Tugatuk’ crimes, though alcohol
related, resulted in the death of two small
children and the wounding of another child
and the mother. Given the gravity of the
offenses and their devastating impact on
the family affected, we hold that the supe-
rior court was not clearly mistaken and
therefore that the sentences are not exces-
sive.

Affirmed.

-Tw)

(0 | key numberstsiemV

STATE of Alaska, Petitioner,
V.

Wilder S. RICE and Cessna Finance
Corporation, Respondents.

CESSNA FINANCE CORPORATION,
Cross-Petitioner,

V.

STATE of Alaska, Wilder S. Rice, and
United Bank of Alaska,
Cross-Respondents.

Nos. 4777, 4778.
Supreme Court of Alaska.
April 10, 1981.

Defendant was convicted before the
District Court, Christopher Cook, J., of

16, State v. Chaney, 477 p.2d 441 (Alaska 1970).

17. At the time of the offense AS 11.15.010
provided:

First degree murder. A person who. being
of sound mtmory and discretion, purposely,
and either of deliberate and premeditated
malice or by means of priori, or in perpe-
trating or in attempting to perpetrate, rape,
arson, robbery, or burglary Kills another, is
guilty of murder in the first degree, and shall
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game violations while using airplane, and
he appealed. Secured party sought and was
granted leave to intervene. The Superior
Court, Fourth Judicial District, Jay Hodges,
J., overturned conviction and vacated sen-
tence and held that constitutional due proc-
ess required that notice and opportunity to
be heard be given in order to forfeit se-
cured party’s interest in aircraft State
filed petition for review. Petition was con-
solidated with secured party’s petition for
review of order entered by the Superior
Court, Third Judicial District, S. J. Bucka-
lew, Jr., J., in civil forfeiture proceeding,
denying secured party’s motion for summa-
ry judgment a'leging unconstitutionality of
forfeiture statute. The Supreme Court,
Rabinowitz, C. J., held that: (1) regulation,
providing that no person may possess or
transport any game or parts of game ille-
gally taken, was overbroad and proper lim-
iting construction, implying "know or rea-
sonably should know” standard, was neces-
sary to render regulation constitutional; (2)
regulation, if enforced according to its liter-
al terms, would bear no reasonable relation-
ship to legitimate regulatory purpose un-
derlying it and was therefore also unconsti-
tutional under substantive due process prin-
ciples; and (3) secured party, which had
asserted it was an innocent holder of an
interest in seized airplane which did all it
could reasonably be expected to do, had
been deprived of constitutional right to sub-
stantive due process through failure of stat-
utory forfeiture scheme to provide for re-
mission of interests of innocent nonnegli-
gent third parties in forfeited item, and was
entitled to remand for remission hearing.

Affirmed in part; reversed in part.

Matthews, J., filed concurring opinion.

be sentenced to imprisonment for not less
than 20 years to life.

18. See Vail v.State. 599 p.2d 1371 (Alaska
1979);  Bendle v. State, 583pP.2d 840 (Alaska
1978);  Wilson v. State. s82p.2d 154 (Alaska
1978); Morgan v. State, 582 p.2d 1017(Alaska

1978); Hampton V. State, 569 P.2d 138 (Alaska
1977); Gray V. State. 487 P.2d 680 (Alaska
1971).
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1. Criminal Law <3=20 V
Strict liability is an exception to rule
which requires criminal intent.

2 Statutes <3=241(1)

Criminal statutes will be strictly con-
strued to require some degree of mens rea
absent clear legislative intent to contrary,
and even when statute or regulation does
not explicitly require any element of mens
rea, Supreme Court will scrutinize statute
or regulation to determine whether mens
rea must be made part of definition of
particular offense.

3. Constitutional Law <&=48(1)

A danger of unconstitutionality is rele-
vant concern in determining whether to
construe intent into regulation.

4. Game <37

Regulation providing that no person
may possess or transport any game or parts
of game illegally taken was overbroad and
proper limiting construction, implying
“know or reasonably should know" stan-
dard, was necessary to assure adequate no-
tice of prohibited conduct so as to render
regulation constitutional. U.S.C.A.Const.
Amends. 1, 14; Const. Art. 1, § 7.

5. Constitutional Law «=258(3)

Criminal regulation, if enforced accord-
ing to its literal terms as imposing liability
on any person who possesses or transports
illegally taken game without regard to
whether such person knew or should have
known of illegality, would bear no reasona-
ble relationship to legitimate regulatory
purpose underlying it and thus was viola-
tive of substantive due process. U.S.C.A.
Conot. Amends. 5; 14; Const. Art. 1, § 7.

6. Courts <3=91(1)

Although Supreme Court is bound to
enforce constitutional protections under
Federal Constitution, it also has concomi-
tant duty to develop constitutional rights
under State Constitution. U.S.C.A.Const.
Amends. 5, 14; Const. Art. 1, § 7.

7. Constitutional Law <3=303
Not to allow innocent owners and se-
curity holders of property forfeited under

civil forfeiture statute for use in criminal
offense to show that they have not been
involved in criminal activity that triggered
forfeiture proceeding violates state’s consti-
tutional due process provision and, if party
can show manner in which property came
into possession of person committing crimi-
nal offense and that prior L. parting with
property he did not know, nor have reasona-
ble cause to believe, either that property
would be used to violate law or that violat-
or had criminal record or reputation for
commercial crimo, substantive due process
requires that procedure be available for re-
mission of forfeited item.

8. Constitutional Law e=303

Holder of security interest in airplane
seized by State for use in game offense,
which had asserted innocence as holder of
interest in seized airplane and that it did ail
it could reasonably be expected to do, had
been deprived of its constitutional right to
substantive due process through failure of
statutory scheme relating to forfeitures to
provide for remission of interests of inno-
cent nonnegligent third parties in forfeited
item, and was entitled to remand for remis-
sion hearing. U.S.C.A.Const. Amends. 5,
14; Const. Art. 1, § 7; AS 16.05.195.

Sarah Elizabeth Fussner, Asst. Atty.
Gen., Anchorage, and Avrum M. Gross,
Atty. Gen., Juneau, for petitioner/cross-re-
spondent, State of Alaska.

Wilder S. Rice, pro se.
James R. Peterson, Burr, Pease & Kurtz,

Inc., Anchorage, for respondent/cross-peti-
tioner, Cessna Finance Corp.

OPINION
Before RABINOWITZ, C. J., CONNOR,
BURKE and MATTHEWS, JJ., and DI-
MOND, Senior Justice.

RABINOWITZ, Chief Justice.

This petition for review considers impor-
tar.' questions concerning mens rea in game
regulations and issues of substantive and
procedural due process as to security hold-
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ers in the forfeiture of equipment for game
violations.

Wilder Rice, a big game guide, and two
clients of his were arrested and charged
with Killing a moose in violations of game
regulations. More particularly, Rice and
his co-defendants were charged with al-
legedly killing a moose the “same day air-
borne” in violation of 5 AAC 81.070(b)(6).1
Rice was also charged with transporting
meat taken illegally in violation of 5 AAC
81.140(b).2 Acquitted on the first charges,
Rice was convicted of illegal transportation
and sentenced in December 1977 to thirty
days in jail, a $500 fine, and forfeiture of a
Cessna airplane used in committing the al-
‘eged offense.

Rice appealed his conviction to the superi-
or court on several grounds, including con-
tentions that the regulation was void for
vagueness and that some form of intent
must be implied in the regulation he was
convicted of violating. Meanwhile, Cessna

1. 5 AAC 81.070(b) provides, in part:

(b) The illegal methods and means of tak-

ing big game ... are

(6) a person who has been airborne may

not thereafter take or assist in taking big
game until after 3:00 a. m. following the day
in which the flying occurred____

2. 5 AAC 81.140(b) provides, ""No person may
possess or transport any game or parts of game
illegally taken."

3. Specificalkj, the superior court stated:

The court, however, feels that with respect
to the question of the instruction as to
knowledge under this particular regulation
there should have been an instru—by the
plain reading of the regulation it would apply
to anyone, however innocent or non-innocent
they may be with respect to any knowledge
they might have had or whatever steps they
had gone through to ascertain whether or not
the game in question was illegally [taken]. It
could apply equally to Wien or any other
person and therefore, because of that, the
court is reversing the conviction. That this
particular regulation, the way it is written, is
not void for vagueness when the jury would
be instructed that the particular individual
involved who is charged with the crime ei-
ther knew or should have known that the
game in question was improperly taken.

4. AS 16.05.195 provides:

626 PACIFIC REPORTER, 2d SERIES

Finance, possessing a substantial security
interest in the airplane, sought and wns
granted loave to intervene in the superior
court proceedings, to plead violations of
substantive and procedural due process in
the forfeiture of the airplane without for-
mal notice to it of the sentencing

ing. The superior court overturned Rice's
conviction and vacated the sentence, find-
ing reversible error in the failure of the
district court to instruct that the jury must
find beyond a reasonable doubt that the
defendant knew or should have known '.ne
moose meat was illegally taken.3 The supe-
rior court also held that constitutional due
process requires “that in order to forfeit a
third party’ interest in this aircraft or in
any other particular item, that notice and
an opportunity to be heard must be given.”
The state then filed the instant petition for
review.

Pursuant to AS 16.05.195;* the state, on
October 16, 1977, also filed a civil action in

Forfeiture of equipment, (a) Guns, traps,
nets, fishing gear, vessels, aircraft, other mo-
tor vehicles, sleds, and other paraphernalia
or gear used in or in aid of a violation of this
title, or regulation promulgated under this
title, and all fish and game or parts of fish
and game or nests or eggs of birds taken,
transported or possessed contrary to the pro-
visions of this title, or regulation promulgat-
ed under it, may be forfeited to the state

(1) upon conviction of the offender in a
criminal proceeding of a violation of this title
in a court of competent jurisdiction; or

(2) upon judgment of a court of competent
jurisdiction in a proceeding in rem that an
1. 4 specified above was used in or in aid of
a violation of this title or a regulation pro-
mulgated under it.

(b) Items specified in (a) of this section
may be forfeited under this section regardless
of whether they were seized before institut-
ing the forfeiture action.

(c) An action for forfeiture under this sec-
tion may be joined with an alternative action
for damages brought by the state to recover
d .mages for the value of fish and game or
parts of them or nests or eggs of bird taken,
transported or possessed contrary to the pro-
visions of this title or a regulation promulgat-
ed under it.

(d) It is no defense that the person who
had the item specified in (a) of this section in
possession at the time of its use and seizure
has not been convicted or acquitted in a
criminal proceeding resulting from or arising
out of its use.
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the superior court for damages against Rice
and Reidt (one of the co-defendants) and
for forfeiture of the airplane. On Novem-
ber 18, 1977, the state issued a notice of
complaint for forfeiture which was sent to
Cessna Finance. Cessna later moved for
summary judgment on this action, asking,
inter alia, that AS 16.05.195 be held uncon-
stitutional as violating due process. The
superior court denied the motion, conclud-
ing that there was no denial of substantive
due process in the forfeiture proceedings.
Cessna petitioned for review of this ruling.

The petitions were granted5 and the
cases consolidated. The first issue that
must be considered is whether the superior
court erred in requiring an element of mens
rea in the offense for which Rice was con-
victed.

Rice was convicted of violating 5 AAC
81.140(b), which provides: "No person may
possess or transport any game or parts of
game illegally taken.” Rice contended on
appeal and the superior court agreed that
there is an implied element of intent in this
offense, and that the accused must have
known, or reasonably should have known,
that the game was illegally taken. The
state on appeal to this court argues that
such an element should not be implied.

During argument on jury instructions be-
fore the district court, Rice’s counsel
brought up the issue of scienter and, after
discussion, specifically requested an instruc-
tion that in order to convict, the jury "must
be satisfied that the person either knew, or
reasonably should have known, that the
game or parts of game were illegally tak-

(e) No forfeiture may be made of an item
subsequently sold to an innocent purchaser
in good faith. The burden of proof as to
whether the purchaser purchased the item
innocently and in good faith shall be on the
purchaser.

(0 An item forfeited under this section
shall be disposed of at the discretion of the
department.

5. Petitions were granted in the criminal case
under former Alaska R.App.P. 23(c)(3) and in
the civil case under former Alaska R.App.P.
23(d). We concluded that review should be
granted pursuant to former Alaska R.App.P.
24(a)(1) since the issues were, of such sub-

en.”* The district court denied the re-
quested instruction, an ! Rice was convicted.

[1.2]
sidered the question of whether a statute,
which does not explicitly require criminal
intent, implicitly requires it. The general
position of the court was recently summa-
rized in State v. Guest, 583 P.2d 836, 838
(Alaska 1978) (footnotes omitted):

We recognized in Speidel v. State, 460
P.2d 77 (Alaska 1969), that consciousness
of wrongdoing is an essential element of
penal liability. Tt is said to be a univer-
sal rule that an injury can amount to a
crime only when inflicted by intention—
that conduct cannot be criminal unless it
is shown that one charged with criminal
conduct had an awareness or conscious-
ness of some wrongdoing.” Id. at 78....

Our opinion in Speidel stated that there
are exceptions to the general requirement
of criminnl intent which are categorized
as ‘public welfare' offenses. These ex-
ceptions are a rather narrow class of reg-
ulation, ‘caused primarily by the industri-
al revolution, out of which grew the ne-
cessity of imposing more stringent duties
on those connected with particular indus-
tries, trades, properties, or activities that
affect public health, safety or welfare.’
Speidel v. State, supra at 78. The penal-
ties for the infraction of these strict lia-
bility offenses are usually relatively small
and conviction of them carries no great
opprobrium 'l at 79.

The question is whether 5 AAC 81.140(b) is
a public welfare regulation for which the

stance and importance as to warrant deviation
from normal appellate procedures.

o

The state- argues that the court must consider
the question under the plain error standard
since "the only instruction discussed in the
points on appeal [to the superior court) and in
the defendant's brief was a requested instruc-
tion that the jury must find beyond a reasona-
ble doubt that the defendant KNEW that the
meal he transported was illegally taken.”
However, the actual transcript reveals that
Rice requested an instruction in the form
""know or reasonably should know." There-
fore. the point was properly raised below, and
the state's argument to the contrary is rejected.

This court has several times con-
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omission of any requirement of criminal
intent is valid. In Kimoktoak v. State, 584
P.2d 25, 31 (Alaska 1978), we stated that
such determinations are to be made on a
case-by-cafe basis. It must be remembered
that strict liability is an exception to the
rule which requires criminal intent. Crimi-
nal statutes will be strictly construed to
require some degree of mens rea absent a
clear legislative intent to the contrary.
Even when a statute, or a regulation, does
not explicitly require any element of mens
rea, we will scrutinize the statute or regula-
tion to determine whether mens rea must
be made part of the definition of the partic-
ular offense.7

Strict liability offenses were originally
considered in F. Sayre’ classic article, Pub-
lic Welfare Offenses,s in which he concluded
that these offenses fell into certain limited
categories.* Among these are “violations of
general police regulations.” 0 These en-
compass, as originally proposed by Sayre,
fish and game regulations,11 and a number
of fish and game regulations have been
upheld on the theory of strict liability.12
Thus, the mere fact that the case at bar

7. In State v. Campbell, 536 P.2d 105 (Alaska
1975), we had implied that the mens rea re-
quirement would only be applied in crimes with
common law origins. In Kimoktoak v, State,
584 P.2d 25 Bh (/'Jaska 1978), this court over-
ruled Campbe and held that intent under cer-
tain circumstances would be read into non-
common law offenses:

Accordingly, we hold that to the extent
that our decision in CampDell established the
broad rule that criminal intent can be found
by implication only in statutes which codify
common law crimes, Campbell is overruled.
Although we can conceive of cases where we
may decline to imply such intent into statutes
silent in this respect, hereafter we will re-
solve such questions on a case by case basis.

8. F. sayre, Public Welfare Offenses. 33 colum.
L.Rev. 55 (1933).

9. Sayre grouped the categories as follows:
(1) Hlegal sales of intoxicating liquor
(a) sales of prohibited beverage;
<bi sales to minors;
(c,i sales to habitual drunkards;
(d) sales to Indians or other prohibited per-
sons;
(e) sales by methods prohibited by law;
(2) Sales of impure or adulterated food or
drugs;
(a) sales of adulterated or impure milk;
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involves a fish and game regulation might
perhaps be considered by some to be suffi-
cient to justify characterization of the sub-
ject offense as a strict liability offense.

[3] Nevertheless, we think that other
concerns must also be considered. Fish and
game regulations are not necessarily by
their very nature immune from the require-
ment of mens rea. As we noted in Kimokt-
oak v. State, 584 P.2d 25, 31 (Alaska 1978),
a danger of unconstitutionality is a relevant
concern in determining whether to construe
intent into the regulation:

Finally, we note that in Campbell, we
recognized the well-established rule of
statutory construction that courts should
if possible construe statutes so as to avoid
the danger of unconstitutionality. We
have alluded to this rule o i many other
occasions. It recognizes that the legisla-
ture, like the courts, is pledged to support
the state and federal constitutions and
that the courts, therefore, should presume
that the legislature sought to act within
constitutional limits. 2 Sutherland Statu-
tory Construction, § 4509, at 326 (Horack

(b) sales of adulterated butter or oleomarga-
rine;

(3) Sales of misbranded articles;

(4) Violations of anti-narcotic acts;

(5) Criminal nuisances;

(a) annoyances or injuries to the public
health, safety, repose or comfort;
(b) obstructions of highway;

(6) Violations of traffic regulations;

(7) Violations of motor-vehicle laws;

(81 Violations of general police regulations,
passed for the safety, health or well-being of
the community.

Id. at 73 (footnote omitted).

10. 1d.

11. ld. at 87-88.

12. United States v. Ayo-Gonzalez, 536 F.2d
652, 662 (5th Cir. 1976) (no intent required for
statute prohibiting foreign vessels from fishing
within contiguous fishing zone of United
states); United States v. irdom, 431 F.Supp.
493, 495 (W.D.La.1977) (offense of migratory
bird hunting with_aid of bait as a crime without
intent); State V. Barber. 91 N.M. 764, 581 P.2d
27. 28-30 (App.1978) (hunting by spotlight re-
quires "o criminal intent).
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3d Eld. 1943).
omitted]

The wording of the regulation under con-
sideration, 5 AAC 81.140(b), is broad. It
provides: “No person may possess or trans-
pori ny game or parts of game illegally
taken.” Upon appeal to the superior court,
Rice attacked the regulation as being void
for vagueness. It is quits apparent from a
reading of the transcript of the hearing
before the superior court that the court was
concerned with the broad applicability of
the statute. It noted that, under the stat-
ute, if illegally taken game were found on
board a co.imercial aircraft then the com-
mercial airplane would also be subject to
forfeiture. The seeming absurdity ot the
possible seizure of a commercial aircraft for
shipping a piece of moose meat that would
in no fashion reflect the fact that the moose
was illegally killed no doubt had a per-
suasive impact on the superior court in
reading an intent requirement into the reg-
ulation. By interpreting the regulation to
embody a reasonable person standard in the
phrase "knew or should have known," the
superior court concluded that the regulation
was not void for vagueness.

[footnote and citations

A recent treatment of a claim of void for
vagueness is found in this court’s opinion in
Holton v. State, 602 P.2d 1228 (Alaska
1979). In Holton, we set forth three factors
that are applicable in considering such a
claim:

First, a statute may not be so imprecisely

drawn and overbroad that it 'chills' the

exercise of first amendment rights. The
second consideration is that in order to be
consistent witfi notions of fundamental
fairness a statute must give adequate
notice of the conduct that is prohibited.

The final element in an analysis of statu-

tory vagueness is whether the statute’s

imprecise language encourages arbitrary
enforcement by allowing prosecuting au-

13. Holton v. State, 602 P.2d 1228. 1235-36
(Alaska 1979), (uoting Summers v. Anchorage,
589 P.2d 863. 866-67 (Alaska 1979) (footnotes
omitted).

14. See. e, Larson v. slate, 564 P.2d 365, 372
(Alaska 1977) (*'The criminal acts with which
Larson was charged do not involve the exercise

thority undue discretion to determine the
scope of its prohibitions.13

The first is not applicable here, since the
regulation does not concern First Amend-
ment rights of speech, religion, association
and expression.4 The third consideration is
also not applicable since recent cases have
stated that this court “will not invalidate a
statute on these grounds ur.’ess there is
some histoiy of arbitrary or selective en-
forcement” 1ISand there was no showing of
such a history in this case.

[4] Thus, it is on the second of these

factors, that of adequate notice, that a
claim of void for vagueness must rest. In
Stock v. State, 526 P.2d 3, 8 (Alaska 1974),
we noted:

The second consideration is that a stat-
ute must give adequate notice to the ordi-
nary citizen of what is prohibited. This
principle involves basic fairness and was
long ago enunciated by the United States
Supreme Court in Connally v. General
Construction Co. [269 U.S. 385, 46 S.Ct.
126, 70 L.EJd. 322], stating:

That the terms of a penal statute creat-

ing a new offense must be sufficiently

explicit to inform those who are subject
to it what conduct on their part will

render them liable to its penalties is a

well-recognized requirement, consonant

alike with ordinary notions of fair play

and the settled rules of law; and a

statute which either forbids or requires

the doing of an act in terms so vague
that men of common intelligence must
necessarily guess at its mealing and
differ as to its application violates the
first essential of due process of law.

A statute in its broad contours may be
subject to criticism for failure to give
adequate notice as to all types 'A conduct
which are punishable, but, when not in-
volved with the ‘overbreadth’ problem,

of these [First Amendment] rights, so this con-
sideration is not pertiner ).

15. Holton v. State, 602 P.2d 1228, 1237 (Alaska
1979); see Summers v. Anchorage, 589 P.2d
863, 868 (Alaska 1979),
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may still pass muster if: (a) there can be
no question as to its applicability to the
particular offense involved, and (b) a con-
struction may be placed upon the statute
so that in the future the type of offenses
coming within its purview may reason-
ably be understood, [footnotes omitted]

We find with the superior court that the
statute is overbroad and that a proper limit-
ing construction, implying a "know or rea-
sonably should know" standard, is necessary
to render the regulation constitutional.

In this case, we note that other state
regulations concerning possession of illegal-
ly taken wildlife, specifically shrimp and
crab, require criminal intent and take the
form, “It is unlawful for any person to
possess [shrimp or crab] ... if that person
knows or has reason to know that such
shrimp were taken or possessed in contra-
vention of the regulations of this chap-
ter."18 We conclude that identical lan-
guage implying at least the element of neg-
ligence must be read into 5 AAC 81.140(b).
Therefore, we affirm the superior court's
setting aside of Rice's conviction because of
the district court’s failure to instruct the
jury on this element of the alleged offense.

[5]
native analysis compels the same result
Under the Alaska Constitution, “[substan-
tive due process is denied when a legislative
enactment has no reasonable relationship to
a legitimate governmental purpose.” Con-

16. 5 AAC 31.090(c) provides:
(©)
purchase, barter, sell, or transport shrimp
within the state or within waters subject to
the jurisdiction of the state if that person
knows or has reason to know that such
shrimp were taken or possessed in contra-
vention of the regulations of this chapter.
5 AAC 32.090(c) provides:

(©)
purchase, barter, sell or transport dungeness
crab within the state nr within waters subject
to the jurisdiction of the state if that person
knows or has reason to know that such
dungeness crab were taken or possessed in
contravention of the regulations of this chap-
ter.

5 AAC 34.090(c) provides:
©

purchase, sell, barter, or transport king crab

It is unlawful for any person to possess,

It is unlawful for any person to possess,
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cerned Citizens of South Kenai Peninsula v.
Kenai Peninsula Borough, 527 P.2d 447, 452
(Alaska 1974). See also Mobil Oil Corpora-
tion v. Local Boundary Commission, 518
P.2d 92, 101 (Alaska 1974). For the reasons
discussed above, we believe that if enforced
according to its literal terms, as imposing
liability on any person who possesses or
transports illegally taken game without re-
gard to whether such person knew or should
have known of the illegality, 5 AAC 81.-
140(b) would bear no reasonable relation-
ship to the legitimate regulatory purpose
underlying it. We are therefore persuaded
that the superior court’s interpretation of 5
AAC 81.140(b) is required by substantive
due process principles as well as by the void
for vagueness rationale relied upon by this
court

Cessna has urged that both substantive
and procedural due process have been or
will be violated by forfeiture of Rice's air-
plane, in which Cessna has a security inter-
est.I7 We first consider whether substan-
tive due process is violated by the act of
forfeiture itself, since such a finding would
require return of the plane and would ren-
der the question of procedural due process
moot.

We note, additionally, that an alter- The question before the court specifically

is whether the superior court erred in fail-
ing to grant summary judgmc r.t for defend-
ant Cessna Finance in the civil forfeiture
action ini iated by the state. Giver, its se-
curity int -est in the airplane and its inno-

within the state or within waters subject to
the jurisdiction of the state if that perscr
knows or has reason to know that such king
crab were taken or possessed in contraven-
tion of the regulations of this chapter.
These regulations were promulgated pursuant
to AS 16.10.210 which provides: .

Unlawful sale or offer prohibited. 1t is
unlawful for a person to possess, purchase,
offer to purchase, sell, or offer to sell in the
state migratory fish or migratory shellfish
taken on the high seas knowing that they
were taken in violation of a regulation pro-
mulgated by the Board of Fisheries governing
the taking of migratory fish or migratory
shellfish in certain areas designated by the
Board of Fisheries or the commissioner.

It is unlawful for any person to possess, 17. Cessna's security interest was $36,953.16

plus a substantial amount of interest.
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cence in respect to the criminal offense
upon which the forfeiture is based, Cessna
contends that the civil forfeiture statute,
AS 16.05.195,IS deprives it of a property
right without just compensation. Cessna
does not contend that forfeiture is unconsti-
tutional in respect to Rice, the titleholder of
the airplane, but only as to itself as inno-
cent holder of a security interest in the
plane.

The subject of forfeitures and their appli-
cation to innocent parties’ property was
recently considered at length by the Su-
preme Court in Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663, 94 S.Ct.
2080, 40 L.Ed.2d 452 (197 V In Pearson
Yacht, a yacht owned by Pearson had been
leased to two persons, one of whom used it
for transportation of marijuana, and thus it
was subject to seizure under a Puerto Rican
forfeiture statute. The Supreme Court, in
determining that there was no constitution-
al violation in such seizure, offered a ;jc-
cinct discussion of the applicable law in this
area at 679-683, 94 S.Ct. at 2089-2092, 40
i*Ed.ad at 466-67.

As that Court observed, the history of
forfeiture is deeply rooted in the common
law with even Biblical origins.13 It has
received widespread use and approval
throughout >ie history of American juris-
prudence.:.c “Despite this proliferation of

18. See note 4 SUPra.

19. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663. 681. 94 S.Ct. 2080. 2090. 40
L.Ed.2d 452, 466-67 (1974). For a comprehen-
sive discussion_of the history of forfeiture, S€€
J Finke.'stein, The Coring OX: Some Historical
PersBectlves on Deodands, Forfeitures. Wrong-

eath and the Western Notion of Sover-
eignty, 46 Temple LQ. 169 (1973).

20. [Allmost immediately after the adoption of
the Constitution, ships and cargoes involved
in customs offenses were made subject to
forfeiture under federal law, as were vessels
used to deliver slaves to foreign countries,
and somewhat later those used to deliver
slaves to this country. The enactment of
forfeiture statutes has not abated; contempo-
rary federal and state forfeiture statutes
reach virtually any type of property that
might be used in the conduct of a criminal
enterprise.

416 U.S. at 683. 94 S.Ct. at 2092, 40 L.Ed.2d at
468 (footnote omitted).

forfeiture enactments, the innocence of the
owner of property subj ct to forfeiture has
almost uniformly beeii rejected as a de-
fense.” 11

The first suggestion for qualification
came in the. Supreme Court's opinion in
United States v. United States Coin & Cur-
rency, 401 U.S. 715, 91 S.Ct. 1041, 28
L.Ed.2d 434 (1971), which seemed to indi-
cate that lack of significant involvement in
the criminal enterprise was a defense. Sub-
sequently, in Pearson Yacht, the Supreme
Coi’i-t stated that such a conclusion was
wrong. “Coin and Currency did not over-
rule prior decisions that sustained applica-
tion to innocence of forfeiture statutes, like
the Puerto Rican statutes, not limited in
application to persons ‘significantly in-
volved in a criminal enterprise.”’2 The
Court noted two instances in which consti-
tutional questions might still arise. The
first, if the property had been seized "!;en
it was used without the owner’ consent,23 is
not applicable in this case. The second
instance alluded to by the Supreme Court
involves “an owner who proved not only
that he was uninvolved in a id unaware of
the wrongful activity, but aiso that he had
done all that reasonably could be expecied
to prevent the pioscribed use of his proper-
ty.”24 Cessna argues that this latter cir-

21, Id. Seealso United States v. One 1967 Cad-
illac Coupe Eldorado. 415 F.2d 647, 648-49 (9th
Cir. 1969), and cases cited therein; United
States v. One 1950 Burger Yacht, 395 F.Supp.
802. 803 (S.D.Fla.1975).

22. 416 U.S. at 688. 94 S.Ct. at 2094. 40 L.Ed.2d
at 471.

23. [I1t would be difficult to reject the constitu-
tional claim of an owner whose property sub-
jected to forfeiture had been taken from him
without his privity or consent.

416 U.S. at 689, 94 S.Ct. at 2094, 40 L.Ed.2d at
471

24, ld. (footnote omitted).

In F/V American Eagle v. State, 620 p.2d
657, 666-68 (Alaska 1980), we considered a
claim by owners of a seized fishing vessel that
tney were entitled to remission as innocent
third parties. On the facts, we determined that
all the owners were active business partners in
the fishing vessel's activity am <ailed to dem-



112 Alaska
cumstance is parallel to its position in the
case at bar. In such circumstances, the
Supreme Court noted that “it would be
difficult to conclude that forfeiture served
legitimate purposes and was not unduly op-
pressive." 5

The primary purpose for forfeiture as
noted by the Supreme Court in Pearson
Yacht is as follows:

Forfeiture of conveyances that have been

used—and may be used again—in viola-

tion of the narcotics laws fosters the pur-
poses served by the underlying criminal
statutes, both by preventing further illicit
use of the conveyance and by imposing an
economic penalty, thereby rendering ille-
gal behavior unprofitable. To the vtent
that such forfeiture provisions are ap-
plied to lessors, bailors, or secured credi-
tors who are innocent of any wrongdoing,
confiscation may have the desirable ef-
fect of inducing them to exercise greater
care in transferring possession of their

property. 2
This passage clearly suggests that under
federal constitutional due process, forfei-
ture of the interest of an innocent security
holder, rather than that of an owner, is not
violative of substantive due process, and
does not come under the exception noted
above. Several federal courtsZ7 and state
courts2d have so held.

onstrate that they had done all that reasonably
could be expected to prevenv the proscribed use
of the property.

25. 416 U.S. at 689-90, 94 S.Ct. at 2095, 40
L.Ed.2d at 472.

26. See note 38 Infra and accompanying text.

27 See United States v. One 1969 Plymouth
Fury Auto, 476 F.2d 960, 961 (5th Cir, 1973)b
reh.” denied, 509 F.2d 1324, cert, denied su

nom. Ford Motor Credit Co. v. United States.

423 U.S. 838. 96 S.Ct. 65. 46 _LEd.2d 57 (1975):

United States v. One 1967 Ford Mustang, 457

Fad S3L 0th Ciry, cer denied sub nom.”Bank

of Ame.ica Nat'l Trust & Savings Ass'n v. Unit-

ed States, 409 U.S. 850. 93 S.Ct. 59. 34 L.Ed.2d

92. reh. denied. 409 U.S. 1050. 93 S.Ct. 512. 34

L.Ed.2d 503 (1972).

28. See, e, gp Commonwealth v. One 1977 Ponti-
ac Grand Prix Auto, 378 N.E.2d 69, 72 (Mass.
1978); Dillon v. Barefoot, 88 misc.2d 887. 389
N.Y.S.2d 513 (N.Y.Sup.1976).
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[6] Cessna asks, however, that v/e re-
view its claim under the substantive due
piocess clause of the Alaska Constitution.
As we have previously noted, although this
court is bound to emorce constitutional pro-
jections under the Federal Constitution, we
also have a concomitant duty to develop
constitutional rights under the Alaska Con-
stitution:

if we find such fundamental rights and
privileges to be within the intention and
spirit of our local constitutional lanfuage
and to be necessary for the kind of civi-
lized life and ordered liberty which is at
the core of our constitutional heritage.
We need not stand by ... waiting for
constitutional direction from the highest
court of the land. Instead, we should be
moving concurrently to develop and ex-
pound the principles embedded in our
constitutional law.

Baker v. City of Fairbanks, 471 P.2d 386,
402 (Alaska 1970) (footnotes omitted).

Cessna's claim under both the Federal
and State Constitutions is largely based on
the lack, under the Alaska statutory
scheme, of a remissions procedure. Alas-
ka's forfeiture statute only allows for re-
mission when an innocent buyer subse-
quently purchases, in good faith, property
subject to forfeiture.2® It makes no provi-
sion for remission to an innocent owner or
security holder.2 On the other hand, the

29. AS 16.05.195(e) provides:

No forfeiture may be made of an item sub-
sequently sold to an innocent purchaser in
good faith. The burden of proof as to wheth-
er the purchaser purchased the item inno-
cently and in good faith shall be on the pur-
chaser.

30. A bill was before the Alaska legislature in
the 1979 session to provide for remission and
adopt procedures for remission in this situa-
tion. Committee Substitute for S.B. 7, 1lth
Leg., 1st Sess. (1979). The bill provided for a
new statute which would have read, in part:

(d) If an item specified in AS 16.05.190(a)

is forfeited, a claimant who holds an interest

in the item and has Tiled a timely claim, may
petition the court in which the action is pend-
ing for remittance of his interest upon show-
ing at a hearing before the court as trier of
fact that

(1) he holds a valid interest in the item and
(2) he was not a consenting party to nor
privy to the illegal act.
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state notes that remission for forfeitures
and fines is available by application to the
governor under his power of executive
clemency:

Subject to procedure prescribed by law,
the governor may grant pardons, commu-
tations, and reprieves, and may suspend
and remit fines and forfeitures.

Alaska Const. Art. I1l, § 21. Cessna argues
that this is not a substitute for an adminis-
trative remission procedure and that no pro-
cedures have been established for remission
under executive clemency.

[7] Cessna also points to the text of a

footnote in Pearson Yacht in which the
Supreme Court notes the long history of
federal provisions for remission of forfeited
property to innocent owners:

Since 1790 the Federal Government has
applied the ameliorative policy—first
adopted in England—of providing admin-
istrative remissions and mitigations of
statutory forfeitures in most cases where
the violations are incurred ‘without will-
ful negligence' or an intent to commit the
offense. Indeed, forfeitures incurred un-
der 21 U.S.C. § 881(a), which served as
the model for enactment of the disputed
Puerto Rican statute, are subject to the
remission and mitigation procedures of 19
U.S.C. § 1618. Regulations implementing
§ 1618 provide that, if the seized property
was in the possession of another who was
responsible for the act which resulted in
the seizure, the petitioner must produce
evidence explaining the manner in which
the other person acquired possession and
showing that, prior to parting with the
property, he dicTnot know or have reason-
able cause to believe that the property
would be used in violation of the law or
that the violator had a criminal record or
a reputation for commercial crime. 19
CFR § 171.13(a). These provisions are
also extended to those individuals holding
chattel mortgages or conditional sales

31. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663, 689 n.27, 94 S.Ct. 2080, 2095 n.27.
40 L.Ed.2d 452. 471 n.27 (1974) (citations omit-

tsd)

contracts. 19 CFR § 171.13(b). See also
18 U.S.C. § 3617(b) establishing standards
for judicial remission ano mitigation of
forfeitures resulting from violations of
the internal revenue laws relating to li-
quor.3

The importance of a remission procedure
has also been noted in several other cases.2
The state argues that none of these cases
hold that remission is constitutionally re-
quired. However, after careful considera-
tion, we are persuaded that a remission
procedure is mandated under the Alaska
Constitution. Not to allow innocent owners
and security holders to show that they have
not been involved in the criminal activity
that triggered the forfeiture proceeding vi-
olates Alaska’s constitutional due process
provision.

The law of forfeiture, as already noted, is
of ancient origin dating back to Biblical
times. Ti.e theory of civil forfeiture is that
the action is in rem, against the object. As
the Supreme Court noted in United States
Coin & Currency.

[Forfeiture actions have proceeded upon

the fiction that inanimate objects them-

selves can be guilty of wrongdoing. ..,

The forfeiture action in the present case

was instituted as an in rem proceeding in

which the money itself is the formal re-
spondent. More remarkable, the Govern-
ment’s complaint charges the money with
the commission of an actionable wrong,
[footnotes omitted] [emphasis in original]

401 U.S. at 719-20, 91 S.Ct. at 1044, 28
L.Ed.2d at 438. Although the implicit fic-
tion in forfeiture actions is often acknowl-
edged by courts, lingering concepts derived
from that fiction have kept forfeitures from
receiving clear analysis. As one commenta-
tor noted:
An automobile that had been used to
violate the revenue laws, or the narcotics
laws is not a ‘dangerous’ res.... It is

32. United States v. United States Coin & Cur-
rency, 401 U.S. 715, 721, 91 S,Ct. 1041, 1044, 28
LEd.2d 434, 439 (1971); United States v. One
1976 Lincoln Mark IV, 462 F.Supp, 1383 (W.D.
Pa.1979); United States v. One 1974 Mercury
Cougar, 397 F.supp. 1325 (C.D.Cal.!975).
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neither more nor less dangerous to the
public welfare or safety than any other
automobile. The simple proof of the dis-
tinction, of course, is that such confiscat-
ed automobiles are not in fact destroyed,
but are ultimately sold, their proceeds
going to the public treasury, while the
cars themselves, having publicly ‘expiat-
ed’ for being ‘offending reae,” may re-
sume their normal ‘life” on the public
highways. The ox that gored a person to
death was treated as a real felon—as
were all those domestic animals that were
tried before regular courts in the Middle
Ages for causing the death of a person—
and was duly executed. The procedure
was the natural consequence of a bona
fide concern about a human life and not a
subterfuge by means of which the au-
thorities were aiming to penalize the
owner of the beast. The modern doctrine
of the offending re3, on the other hand, is
a deliberate subterfuge—a judicial fic-
tion, by resort to which the sovereign,
with the sanction of the courts, can im-
pose a punishment on a blameless individ-
ual who is thereby deliberately left with-
out recourse to his constitutional rights of
due process.13

What purpose is left then to forfeiture if it
is not to destroy and expiate the offending
res? One purpose i3 to prevent possible use
of the property in further illicit acts.34 This
purpose is well served when the seized prop-
erty is not returned to the offender. It is
not served when the interests of innocent
non-negligent third parties are left unpro-
tected or uncompensated. All that remain
as purposes for forfeiture are the goals
generally advanced for penal measures.3

33. See J. Finkelstein, SUPIA note 19. at 252.

34. Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663, 687, 94 S.Ct. 2080, 2094, 40
L.Ed.2d 454, 470 (1974); F/V American Eagle
V. State, 620 P.2d 657, 668 (Alaska 1980).

35. See State v. Chaney, 477 pP.2d 441, 444
(Alaska 1970).

36. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663, 686-88, 94 S.Ct. 2080, 2093-2094,
40 L.Ed.2d 452. 470-71 (1974). The Court also
noted:
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If this is accurate, then what purpose is
served by punishing the owner who has
done all that reasonably could be expected
to prevent illegal use? Or in punishing a
security holder who has an interest in the
forfeited item and has done everything pos-
sible to prevent its illegal use, especially
considering the minimal control that a se-
curity holder has over an item whose own-
ership is in the hands and direct control of
another? The Supreme Court, in Pearson
Yacht, stated that as to secured creditors,
"confiscation may have the desirable effect
of inducing them to exercise greater care in
transferring possession of their property.” 38
We think that limits must be recognized as
to the care a creditor can be required to
take to safeguard a security interest. We
think that if a party can show "the manner
in which the property came into possession
of such other person" and that "prior to
parting with the property he did not know,
nor have reasonable cause to believe, [ei-
ther] that the property would be used to
violate [the law, or] ... that the violator
had a criminal record or a reputation for
commercial crime," 37 substantive due proc-
ess under the Alaska Constitution requires
that a procedure be available for remission
of the forfeited item.

[8] Here, Cessna Finance has asserted
is an innocent holder of an interest in the
seized airplane which did all it could reason-
ably be expected to do. We conclude that
Cessna has been deprived of its constitu-
tional rights to substantive due process
through the failure of the statutory scheme
relating to forfeitures to provide for remis-
sion of the interests of innocent non-negli-
gent third parties in the forfeited item.

Seizure and forfeiture statutes also help
compensate the Government for obtaining
security for subsequently imposed penalties
and fines, [citations omitted]

416 U.S. at 687 n.26, 94 S.CL at 2094 n.26, 40
L.Ed.2d at 47C n,26. We do not find these
interests compelling when the seizure involves
property of innocent owners and security hold-
ers.

37. 19 CFR § 171.13(a).

t
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Thus, the case is remanded to the superior
court to hold a remission hearing. If Cess-
na Finance can make the requisite show-
ing,3 it is entitled to reimbursement from
the state for its share in the forfeited air-
plane at the time of seizure.

Having determined that the forfeiture
itself violated substantive due process, we
need not consider whether the superior
court was correct in finding that procedural
due process was also violated.

AFFIRMED REVERSED in
part.

in part;

BOOCHEVER, J., not participating.

MATTHEWS, Justice, concurring.

| agree with the result of the majority
opinion. However, the majority’s reasons
for imposing a mens rea requirement as a
part of 5 AAC 81.140(b) seem to me to be
somewhat unfocused.

The majority’s first reason is that with-
out a mens rea requirement the regulation
is overbroad and is therefore void for
vagueness. The concept of overbreadth as
it is used in vagueness cases refers to a lack
of fair notice as to what conduct is punisha-
ble. Stock v. State, 526 P.2d 3, 8 (Alaska
1974). Here there is fair notice in the sense
that the regulation is linguistically precise
in delineating the type of conduct pro-
scribed. The problem with it is that it
includes within its ambit the conduct of
people who have no reason to believe that
what they are doing is criminal. | suggest,
therefore, that the vagueness rationale does
not support the conclusion reached.

The alternative reason set out by the
majority strikes down the regulation be-
cause it has no reasonable relation to a
legitimate governmental purpose. Once
again, this is at best a tangential expression
of what is wrong with the regulation.
There certainly is a legitimate government
interest in preventing the unlawful killing

38. The state argues that Cessna had not done
anything more than a routine credit check.
However, it seems that Rice had neither a prior
criminal record nor a record or reputation as a
game law violator. If the inquiry would have
revealed nothing, the loan was made in good

of game, and imposing strict forfeiture or
criminal fines on persons who transport un-
lawfully killed game bears a relationship to
the accomplishment of that purpose.

I would require mens rea as an element
of this regulation because the penalty for
its violation includes a possible six-month
term of imprisonment. See AS 16.05.900(a).
In my view due process -equires that there
be a culpable mental state in every case
where a sentence of imprisonment may be
imposed. Although we have never uncondi-
tionally adopted such a rule, our cases sug-
gest that it is appropriate.

In Speidel v. State, 460 P.2d 77 (Alaska
1969) we held that a culpable mental state
must exist for there to be a conviction of a
crime. We recognized a "public welfare
offense™ excepton to this rule, and noted
that such offenses are characterized by rel-
atively small penalties, and conviction of
them does not significantly damage one’s
reputation. Id. at 79.

In Alex v. State, 484 P.2d 677, 681 (Alas-
ka 1971), we reaffirmed the principles of
Speidel and noted “the necessity of basing
serious crimes upon a general criminal in-
tent as opposed to strict criminal liability
which applies regardless of intention,” the
goal being to "avoid criminal liability for
innocent or inadvertent conduct" Accord
Kimol 'oak v. State, 578 P.2d 594 (Alaska
1978 te v. Guest, 583 P.2d 836 (Alaska
1978).

Likewise, in the recent case of Hentzner
v. State, 612 P.2d 821,825 (Alaska 1980), we
noted that the " ‘general conditions of penal
liability’ require ‘not only the doing of some
act by the person to be held liable, but also
the existence of a guilty mind during the
commission of the act.””

These case3 establish that mens rea is an
essential element for criminal liability, ex-
cept as to crimes for which the penalties are
relatively small, and do minimal damage to

faith. If Cessna had no knowledge that Rice
was a violator of the game laws and was not
negligent in its inquiry, it is entiUed to remis-
sion_ Ct United States v. One 1972 Ford Pick-
up Truck. 374 F.Supp. 413, 415 (E.D.Tenn.
1973).
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the offender’s reputation. In my view, any
prison sentence i3 an important, even trau-
matic, event in the life of a hdman being,
especially one who conducts his affairs with
an intent to conform to the norms required
by law. Further, any prison sentence is
likely to have a considerable detrimental
effect on one’s reputation. The laws of our
society should not be structured so that an
individual may be jailed for conduct which
he reasonably believes to be lawful. There-
fore, | believe that a mens rea requirement
should be imposed in all cases in which the
penalty may be incarcerat: 1

Many commentators agree with this posi-
tion. For example, in F. Sayre’ article,
Public Welfare Offenses} he notes that the
severity of the penalty represents a cardinal
principle upon which to determine whether
mens rea should be required. He concludes
that if the possible penalty is serious, par-
ticularly if it involves imprisonment, the
defendant’s individual interest weighs too
heavily to allow conviction without proof of
mens rea:

To subject defendants entirely free from

moral blameworthiness to the possibility

of prison sentences is revolting to the
community sense of justice; and no law
which violates this fundamental instinct
can long endure. Crimes punishable by
prison sentences, therefore, ordinarily re-
quire proof of a guilty intent.3
Accord W. LaFave & A. Scott, Handbook
on Criminal Law § 31 at 218 (1972); Model
Penal Code § 2.05, Comments (Tent. Draft
No. 4, 1955).

For these reasons | agree that a mens rea
element should be read into 5 AAC 81.-
140(b).

Iw\
(o | KEtHUMBERSYSTEM}

I. The possibility of incarceration is a dividing
line between serious and non-serious crimes for
other purposes in the criminal law such as the
right to trial by jury and to court appointed
counsel. Alexander v. Citv of Anchorage. 490
P.2d 910. 915 (Alaska 1971): Baker v. Citv of
Fairbanks. 471 p.2d 386, 401-02 (Alaska 1970).
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MUNICIPALITY OF ANCHORAGE.
Petitioner,

V.
James A. BROWN, Responde L
No. 5645.

Court of Appeals of Alaska.

April 9, 1981.

On municipality’s petition for review of
order of the District Court, Third Judicial
District, Beverly W. Cutler, J., dismissing
prosecution against driver for driving while
license suspended, the Court of Appeals
held that failure of the Alaska Department
of Public Safety to give timely notice to
driver, as required by statute, that his
license would be suspended if he failed to
show financial responsibility or contest lia-
bility for an accident in which he had been
involved did not preclude subsequent sus-
pension of his license pursuant to the stat-
ute.

Reversed and remanded.

Automobiles «»144.2(7)

Failure of the Alaska Department of
Public Safety to give timely notice to driv-
er, as required by statute, that his license
would be suspended if he failed to show
financial responsibility or contest liability
for an accident in which he had been in-
volved did not preclude subsequent suspen-
sion of his license pursuant to the statute.
AS 28.20.050.

Allen M. Bailey, Municipal Prosecutor,
Theodore D. Berns, Municipal Atty., An-
chorage, for petitioner.

2. F. sayre. Public Welfare Offenses, 33 colum.
LRev. 55 (1933).

3. 1d. at 72.
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was “clearly mistaken™. The trial court
properly considered all of the appropriate
objectives and elements of sentencing, and
furthermore imposed a sentence basically
consistent with other robbery convictions.
We must therefore uphold the trial court’
imposition of the sentence.

The decision of the trial court is accord-
ingly
AFFIRMED.
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Edward STORK, Appellant,
V.
STATE of Alaska, Appellee.
No. 2708.

Supreme Court of Alaska.

Jan. 26, 1977.

Defendant was convicted in Thivd Judi-
cial District Court, Anchorage District, C. J.
Occhipinti, J., of the manslaughter Killing
of his common-law wife, and he appealed.
The Supreme Court, Burke, J., held, inter
alia, that the trial court committed reversi-
ble error in omitting the word "culpable”
from its instruction defining negligent
manslaughter and in failing to instruct the
jury that admissions by defendant were to
be viewed with caution.

Reversed and remanded.

Erwin, J., dissented and filed state-
ment.

1 Criminal Law ¢=»1038.1(4)

Plain error doctrine required Supreme
Court to examine defendant’s contention
that trial court committed reversible error
in manslaughter instruction even though no
objection to such instruction was entered at
trial. AS 11.15.040, 11.15.080; Rules of
Criminal Procedure, rules 30(a), 47(b).

2. Homicide <3=74

Under manslaughter statute, proof of
ordinary negligence, not amounting to reck-
less and wanton disregard of consequences
to others, is not sufficient to support convic-
tion for manslaughter; degree of conduct
"more reckless and wanton than would be
involved in ordinary negligence” is required
to constitute culpable negligence under
such statute. AS 11.15.040.

3. Homicide <s=309(l), 340(1)

Trial court in homicide prosecution
committed reversible error when it omitted
term “culpable” from its instruction defin-
ing negligent manslaughter. AS 11.15.G.),
11.15.080; Rules of Criminal Procedure,
rules 30(a), 47(b).

4. Criminal Law <3=1038.2

Failure to give mandatory instruction
is error which Supreme Court must notice
on appeal. Rules of Criminal Procedure,
rules 30(a), 47(b).

5. Criminal Law <3=781(1)

For purpose of determining necessity
for trial court to instruct jury that defend-
ant’s admissions should be viewed with cau-
tion, conflicting versions of cause of vic-
tim's death advanced by defendant consti-
tuted “admissions” since, when considered
together and compared with defendant’s
testimony at trial, they could have been
interpreted by jury as attempt to cover up
truth and as proof of defendant’s conscious-
ness of guilt. Rules of Criminal Procedure,
rule 30(b), (b)(2).

See publication Words and Pi,rases

for other judicial constructions and
definitions.

6. Criminal Law <3=781(1), 1173.2(7)

Trial court committed reversible error
when it failed to charge jury in manslaugh-
ter prosecution that defendant’s admissions
should be viewed with caution; testimony
of three witnesses regarding defendant’s
three conflicting versions of wife’s shooting
was substantial factor leading to his convic-
tion, especially since prosecutor repeatedly
emphasized such testimony in both opening
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and closing arguments. AS 11.15.040;
Rules of Criminal Procedure, rule 30(b),
(b)(2).

7. Criminal Law <s=338(7)

In manslaughter prosecution, prosecu-
tor’s questions regarding whether defend-
ant had paid hospital bills of victim, his
wife, or had supported their children after
wife’s death were improper in that their
probative value was outweighed by their
prejudicial effect. AS 11.15.040.

8. Constitutional Law g=268(8)

Due process is violated when prosecu-
tion calls attention to silence of accused at
time of arrest. U.S.C.A.Const. Amend. 5.

Terry C. Aglietti, Edgar Paul Boyo &
Associates, P. C., Anchorage, for appellant.

Glen C. Anderson, Asst. Dist. Atty., and
Joseph D. Balfe, Dist. Atty., Anchorage,
Avrum M. Gross, Atty. Gen., Juneau, for
appellee.

OPINION

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR, ERWIN and BURKE,
JJ.

BURKE, Justice.

In this case, Edward Stork appeals his
manslaughter conviction. The indictment
which issued on April 18, 1975 charged
Stork with Kkilling his common law wife,
Ethel, “by shooting her with a handgun.”
On August 18, 1975, a jury found Stork
guilty of manslaughter, as defined by AS
11.15.040.1

The state presented to the jury the theo-
ry that Stork had killed his wife in the
midst of a heated argument. In addition to
evidence of an argument occurring immedi-
ately before the shooting, the state offered

1. AS 11.15.040 provides:

Manslaughter. Except as provided in §§ 10-
30 of this chapter, a person who unlawfully
kills another is guilty of manslaughter, and is
punishable by imprisonment in the peniten-
tiary for not less than one ytar nor more
than 20 years.
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proof that Stork and his wife had for some
time been experiencing marital difficulties,
that Stork had a proclivity towards violence
and had broken his wife’s nose a week prior
to her death, and that he was intoxicated at
the time that he shot Ethel Stork. A ballis-
tics expert testified that the weapon used in
the shooting was 'unctioning normally and
that it had been fired at a distance of
approximately six inches from the victim.
The state also adduced testimony that
Stork had told three different exculpatory
versions of the shooting to various neigh-
bors and relatives. Stork, on the other
hand, testified that the gun had accidental-
ly discharged while he was removing its
clip, causing his wife’s death.

Stork has raised five issues on appeal.
We turn first to his contention that the
trial court erroneously instructed the jury
on the elements required to convict him of
manslaug'ii .er. The court gave two man-
slaughter instructions, one of which set out
the substance of AS 11.15.080, which pro-
vides that manslaughter embraces a killing
by culpable negligence.2 In its instruction,
however, the trial court omitted the term
“culpable” and instructed the jury only that
negligent performance of a lawful act can
constitute manslaughter. The instruction
of which appellant complains provided:

Manslaughter embraces a killing without

malice and intent, in doing some unlawful

act not amounting to a felony nor natu-
rally tending to cause death or great bod-
ily injury, or in doing negligently some

lawful act, or in omitting to perform a

legal duty. It is the unlawful killing of a

human being without intent to Kill or

inflict the injury causing death, commit-
ted accidentally in the commission of
some unlawful act not felonious, or in the
improper or negligent performance of an
act lawful in itself. (Jury instruction no.
7) (emphasis added)

2. AS 11.15.080 provides:

Negligent homicide. Every killing of a hu-
man being by the culpable negligence of an-
other. when the killing is not murder in the
first or second degree, or is not justifiable or
excusable, is manslaughter, and is punishable
rccordingly.
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[1] Stork’s attorney failed to object to

this instruction at trial, and normally this
failure would preclude our consideration of
the point on appeal. Alaska Criminal Rule
30(a);3 Evans v. State, 550 P.2d 830, 843
(Alaska 1976). Pursuant to Alaska Crimi-
nal Rule 47(b),4 however, this court may
notice "plain errors" or "defects affecting
substantial r rhts" which were not previ-
ously brougl o the attention of the trial
court, and tin plain error rule in effect
provides an exception to the provisions of
Criminal Rule 30(a). Dimmick v. State, 449
P.2d 774, 776 (Alaska 1969). We noted in
Dimmick that the plain error exception
should be exercised only “where necessary
to prevent a miscarriage of justice.” In the
case before us, such a necessity exists.

The state has advanced the argument
that since it presented to the jury no evi-
dence tending to support a theory of negli-
gent manslaughter, the omission in the in-
struction was not prejudicial to appellant.
It concedes that if it had submitted the case
to the jury on a negligence theory, an in-
struction distinguishing culpable negligence
from ordinary negligence would have been
necessary.

The state overlooks the fact that in final
argument the prosecutor did argue an alter-
native theory of negligence, saying:

So, if you found that he didn’t intend
to kill his wife or it wasn’t in the heat of
passion but that he carelessly and heed-
lessly handled a weapon or that he was in

possession of a weapon, a 22,
and did things when he was intoxicated,
you will still find manslaughter. In other
words this is an accident that shouldn’t
have happened and it happened maybe
because he was intoxicated. But you will

0. Alaska Criminal Rule 30(a) provides:

- (a) Requested Instructions—Objections. At
the close of the evidence or at such earlier
time during the trial as the court reasonably
directs, any party may file written requests
that the court instruct the jury on the law as
set forth in the requests. No party
may assign as error any portion of the charge
or omissio., therefrom unless he objects
thereto before the jury retires to consider its
verdict, stating distinctly the matter to which

have to review the evidence to decide
what were the facts and what were the
causes. Butin Alaskathe . . . you
will be instructed that the
manslaughter is either voluntary or invol-
untary and there’s no requirement either
way.

[2] In addition, the state fails to discuss
the fact that Stork’s own testimony placed
the question of negligence before the jury.
Stork testified that the gun went off acci-
dentally, while he was unloading it. Thus,
even if the jury chose to believe Stork’
testimony, it could have convicted him of
manslaughter under the court’s instruction
that negligent performance of a lawful act
constitutes manslaughter. However, under
our manslaughter provision, proof of ordi-
nary negligence, not amounting to a reck-
less and wanton disregard of the conse-
quences to others, is not sufficient to sup-
port a conviction for manslaughter. A de-
gree of conduct "more reckless and wanton
than would be involved in ordinary negli-
gence is required" to constitute culpable
negligence. DeSacia v. State, 469 P,2d 369,
372 (Alaska 1970).

[3] Under these circumstances, the trial
court’s omission of the term “culpable” in
its instruction on negligent manslaughter
and its failure to give an instruction which
delineated for the jury the difference be-
tween ordinary and culpable negligence
substantially prejudiced the appellant and
constitutes plain error. Since it is quite
possible that these omissions contributed to
the jury's verdict, reversal is required.
Love v. State, 457 P.2d 622 (Alaska 1969).
See also Thomas v. State, 522 P.2d 528
(Alaska 1974).

he objects and the grounds of his objections.
Opportunity shall be given to make the ob-
jection out of the hearing of the jury by
excusing the jury or hearing objections in
chambers.

4. Rule 47(b), Alaska Rules of Criminal Proce-
dure provides:
() Plain Lrror. Plain errors or defects af-
fecting substantial rights may be noticed al-
though they were not brought to the atten-
tion of the court.
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The second issue raised by this appeal
involves the trial court’s failure to instruct
the jury that the defendant’s admissions
should be viewed with caution, as mandated
by Criminal Rule 30(b)(2). This case was
tried before Criminal Rule 30(b) was
amended in December, 1975, and at the
time of trial it provided in pertinent part:

The court shall instruct the jury on all

matters of law which it considers neces-

sary for the jury’s information in giving
their verdict, and whether or not request-
ed to do so, shall give the following basic

instructions on all proper occasions:
* * * * * *

(2) That the testimony of an accomplice
ought to be viewed with distrust and the
oral admissions of a party with caution.

[4] Although Stork’s attorney neither
requested that an instruction concerning his
client’s admissions be given nor objected to
the court’s failure to give such an instruc-
tion, we have on previous occasions held
that the failure to give a mandatory in-
struction is an error which we must notice
on appeal. Kristich v. State, 550 P.2d 796,
800-01 (Alaska 1975); Anthony v. State,
521 P.2d 486, 489-90 (Alaska 1974).

[5] We consider first the threshold ques-
tion of whether Stork’s differing exculpato-
ry versions of the shooting constituted oral
admissions. On various occasions, Stork re-
lated three different exculpatory versions
of the cause of his wife’s death. He told
one neighbor that the gun fell and went
off, he told another neighbor that the
weapon discharged as he was cleaning it;
and he told his wife’s brother-in-law that he
was unloading the gun when it fired acci-
dentally. The state argues that these in-
consistent statements did not constitute ad-
missions since they were exculpatory in na-
ture. If the state is correct, and there were
no oral admissions in evidence, the trial
court was not required to instruct under
Criminal Rule 30(b)(2). See Avery v. State,
514 P.2d 637, 644 (1973).

5. McCormick does point out that while some
authorities view exculpatory statements which
tend to imply guilt as admissions against inter-
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In his treatise on Evidence, McCormick
distinguishes between confessions and ad-
missions and points out that an admission
need not be an acknowledgment of facts
which directly establish the defendant’s
guilt. Statements which are intended to
prove innocence but which, when proven
untrue, imply guilt arc admissions.

[An admission exists where] the mere
making of the assertion (without regard
to its truth) tends to prove guilt. For
example, in a conspiracy trial evidence
was introduced that one defondant had
denied knowing the other defendants on
a given date. This was an admission
because the assertion, when considered
with other proof which tended to show it
was erroneous, indicated consciousness of
guilt and therefore permitted an infer-
ence of actual guilt. McCormick, Evi-
dence, 2d Ed., § 146, p. 310, citing Wil-
eliamson v. United States, 310 F.2d 192,
199 (9th Cir. 1962).5

Stork’s conflicting versions of the cause of
his wife’s death follow the same pattern as
the example given by McCormick. They
constituted admissions because when con-
sidered together and compared with Stork's
testimony at trial, they could have been
interpreted by the jury as an attempt to
cover up the truth and as proof of Stork’
consciousness of guilt.

[6] The issue for determination thus be-

comes whether the trial courts failure to
give the mandatory instruction constituted
reversible error. In three of our previous
decisions we have discussed this,issue in
some detail, and our analysis in all three
cases centered on the importance of the
admission or the accomplices testir.ony to
the government’s case and its impact on the
jury's verdict. In Bakken v. State, 489 P.2d
120 (Al. ska 1971), the defendant, charged
with statutory rape, had allegedly made
comments to his friend regarding the size
of the prosecuting witness' vagina. We
found that the friend’s testimony “assumed

est others place exculpatory statements in a

separate category. See Stafe V. CObb, 2 Ariz,
App. 71. 406 P.2d 421, 423 (1965).
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a crucial role in the conviction of Bakken,"6
and held that the trial court’s failure to
give the mandatory instruction was obvi-
ously prejudicial, “given the closeness of the
case ard the importance of Johansen’s testi-
mony concerning Bakken’s purport2d ad-
mission. ."7 In Anthony v. State,
521 P.2d 480 (Alaska 1974) we used a simi-
lar analysis. In that case, an accomplice’s
testimony was the only evidence placing
Anthony at the scene of the crime and
reliably demonstrating his motive or guilty
knowledge. We held that "because the tes-
timony alone was a substantial factor lead-
ing to Anthony’s conviction, the conclusior
that the failure properly to instruct under
Criminal Rule 30(b)(2) constituted prejudi-
cial error is inescapable.”8 In Kristich wv.
State, 550 P.2d 796 (Alaska 1976), however,
we found that the failure to instruct re-
garding an admission by the defendant was
not prejudicial error. The defendant in
that case told police that "the roll,” house
money in a gambling operation, was across
the street. We held that in view of all the
other evidence of maintenance of a gam-
bling operation at the defendant’s house,
includ 1 early morning arrivals at the
house, the sound of chips, gambling para-
phernalia found on the premises, and money
on a bar with people gathered around it, the
admission did not appreciably affect the
jury’s verdict.

The facts of the case now before us fall
somewhere between those in Bakken and
Anthony, where the admission or accom-
plice’s testimony essentially comprised the
state’s entire case, and those in Kristich,
where other evidence of a gambling opera-
tion was plentiful. We conclude that the
testimony of three witnesses regarding
Stork's three conflicting versions of the
shooting was a substantial factor leading to
his conviction, especially since the prosecu-
tor repeatedly emphasized this testimony in
both his opening and closing arguments.
Under the test for harmless error articulat-
ed in Love v. State, 457 P.2d 622, 632 (Alas-
ka 1967), we cannot fairly say that the trial

0. 489 P.2d at 123

7. 489 P.2d at 125.

courts omission of the mandatory instruc-
tion “did not appreciably affect the jury’s
verdict." The trial court's failure to give
the Rule 30(b)(2) instruction constituted
prejudicial error.

Because additional issues raised in this
appeal may come up again during retrial of
the case, we consider two points which
would not otherwise be dispositive.

[7] First, Stork contends that the prose-
cutor’s questions regarding whether Stork
had paid Ethel Stork’s hospital bills or had
supported their children after Ethel’s death
were improper. The trial court disallowed
the question concerning payment of the
hospital bills, but permitted the question
regarding payment of child support. Al-
though the state argues that these ques-
tions constituted proper cross-examination
and were designed only to impeach Stork’s
testimony that he had a close and caring
relationship with his family, we find their
probative value to be outweighed by their
prejudicial effect. See generally Poulin v.
Zartman, 542 P.2d 251, 260 (Alaska 1975).

[3] Second, the appellant argues that
repeated questioning regarding his failure
to give a statement to the police was preju-
dicial error. Although Stork’s attorney
may have waived his client’s fifth amend-
ment rights by failing to object to this line
of questioning, we need not reach the issue
of plain error, due to our resolution of the
other issues in this case. We do note, how-
ever, that due process is violated when the
prosecution calls attention to the silence of
the accused at the time of arrest. Miranda
v. Arizona, 384 U.S. 438, 86 S.Ct. 1602, lo
L.Ed.2d 694 (1966). Justice White confront-
ed this issue in his concurring opinion in
United States v. Hale, 422 U.S. 171, 95 S.Ct.
2133, 45 L.Ed.2d 99 (1975).

When a person under arrest is
informed, as Miranda requires, that he
may remain silent, that anything he says
may be used against him, and that he
may have an attorney if he wishes, it

8. 521 P.2d at 492.
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seems to me that it does not comport

with due process to permit the prosecu-
tion during the trial to call attention to

his silence at the time of arrest and to

insist that because he did not speak about

the facts of the case at that time, as he

was told he need not do, an unfavorable

inference might be drawn as to the truth

of his trial testimony, 422 U.S. at 182—
83, 95 S.Ct. at 2139.

We need not treat the sentencing issue
which appellant has raised in this case.

REVERSED and REMANDED.

ERWIN, Justice, dissenting.

I dissent. | do not think this case is an
appropriate one 1in which to exercise the
doctrine of plain error and to waive the
requirement of Criminal Rule 30(a) requir-
ing the appellant to object to the instruc-
tion in the trial court before his claim of
error is considered on appeal.

-fw\
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INTERIOR CREDIT BUREAU,
INC., Appellant,

V.

Vernon BUSSING a/k/a Vern C.
Bussing, Appellee.

No. 2822.

Supreme Court of Alaska.

Jan. 31, 1977.
Assignee of creditor brought suit
against debtor.  The Superior Court,

Fourth Judicial District, Fairbanks, Gerald
J. Van Hoomissen, J., granted the debtor’s
motion to confirm a settlement agreement
and assignee of creditor appealed. The Su-
preme Court, Boochever, C. J., held that
where there was no dispute as to the mate-
rial terms of an oral settlement stipulation,
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the stipulation was enforceable where both
parties admitted either in a writing filed
with the clerk or orally in open court that
the settlement had been reached.

Affirmed.

1. Appeal and Error <3=761

Argument not in points on appeal and
not raised in trial court would not be con-
sidered by Supreme Court.

2. Stipulations <3=6, 7, 9

Purpose of rule providing that stipula-
tions between parties or their attorneys will
be recognized only when made in open
court, or when made in writing and filed
with clerk, is to avoid expending court re-
sources to resolve arguments as to existence
and terms of oral settlement agreements.
Rules of Civil Procedure, rule 81(e).

3. Compromise and Settlement «=2
Stipulations <3-1
Stipulations and settlements are fa-
vored in law because they simplify, shorten
and settle litigation without taking of valu-
able court resources. Rules of Civil Proce-
dure, rule 81(e).

4. Stipulations <3=7

Where there was no dispute as to mate-
rial terms of oral settlement stipulation,
stipulation was enforceable where both par-
ties admitted either in writing filed with
clerk or orally in open court that settlement
had been reached. Rules of Civil Proce-
dure, rule 81(e).

Peter J. Aschenbrenner, Fairbanks, for

appellant.
Thomas P. Blanton, .Fairbanks, for appel-

lee.
OPINION

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR and BURKE, JJ.
BOOCHEVER, Chief Justice.

In this appeal, Interior Credit Bureau
(ICB) challenges the enforceability of an

1 See Erwin. J., dissenting, Bakken v. State. 489 p.2d 120, 127 (Alaska 1971).
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CTI3

ONfICTOFf 77/f>4TTORNEY GENERAL PHONE: 19071 276-3550
CIin NATIONAL CENTER
March 10, 1988 100 CUSHMAN ST
SUITE 400

FAIRBANKS, ALASKA 99701

Representative Sara Gotten PHONE: 19071 452-1663
Representative Adelheid Herrmann [JP.0. BOY K-STATE' CAPITOL

Co-Chairmen, House Resources Committee JUNEAU. ALASKA™ 99811

P. 0. Box V PHONE; (9071 465-3600

Juneau, AK 99811

Re: HB 364, for An Act Relating
to Commercial Fishing Violations

Dear Representatives Cotten and Herrmann:

Our office recently received a copy of the letter,
dated February 22, 1988, that Soldotna attorney Chuck Robinson
sent to at least one member of the House Resources Committee
regarding HB 364, a bill for an act relating to commercial

fishing violations. That bill wmld, among other things,
increase the maximum fines for violations and misdemeanors
involving commercial fishing. We believe Mr. Robinson®s views

are mistaken and offer our own in response.

Mr. Robinson first states that it is "fundamentally
unfair™ to allow suspension or revocation of a commercial Tfishing
license as a penalty for violation of a fisheries regulation

governing "allocation”™ of fisheries resources. Mr. Robinson
argues that allocation regulations are made "generally for purely
socioeconomic reasons" (letter at page 2) and that therefore

violation of these regulations should not subject the violator to
the same_penalties that may be 1imposed wupon a Tfisherman who
violates"a "conservation”™ law.

As the House Resource Committee members know, when the
board of fisheries makes commercial fisheries regulations it must
insure that Tfisheries stocks are managed in a manner that
conserves the resources on a sustained vyield basis. AS
16.05.221} Alaska Const, art. VIII, sec. 4. The board must often
also allocate between different fisheries or user groups. 1In so
doing, the board must consider certain allocation criteria sec
out at AS 16.05.251(e) and 5 AAC 39.205.

An allocation of fisheries resources among fishermen 1is
premised upon a level of harvest that will not harm those
resources. Violation of an allocation based regulation may just
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as likely be detrimental to public Tfisheries resources as a
violation of a conservation based regulation because the total
harvest exceeds (or may exceed) the intended level and may be
unaccounted for. For example, the fisheries board may decide to
open an area or period for one gear type instead of another. A
harvest by a person using illegal gear still harms the resource
and that kind of violation can have a ripple effect upon the
entire resource management program by upsetting often carefully
balanced guideline harvests for specific areas or times. Thus,
it is not improper to treat persons who violate regulations bcsed
on allocation the same as persons who violate regulations based
on a conservation rationale.

The second argument advanced 1in Mr. Robinson®s letter
is that increasing the possible maximum ¥fine for a noncriminal
strict liability violation from the $300 maximum authorized by
the court in Constantine v. State, 739 P.2d 188 (Alaska App.
1987) to $6,000 is unfair. While Mr. Robinson concedes that some
higher fine is needed, he asserts chat it is unfair to 1increase
the fine to a level higher than the maximum fine for a
misdemeanor. (Under AS 12.55.035(b)(3) and (4), the maximum fine
in the general criminal code for a class A misdemeanor is $5,000
and the maximum fine for a class B misdemeanor is $1,000; under
AS 16.05.720, the maximum Ffine for a commercial Tfisheries
misdemeanor 1is presently $5,000). Mr. Robinson also argues that
there 1is no need to impose fines in strict liability cases
"greater than those imposed for criminal violations,"” (letter at
page 3) because unintentional conduct cannot be deterred.

The first flaw in Mr. Robinson®"s reasoning 1is that to
allow the state to pursue a noncriminal strict liability
violation in which the state does not have to prove intent does

hot necessarily mean that the violation was unintentional. It
only means that the state does not have to meet the often
impossible burden of proving intent. The state often prosecutes

commercial fisheries offenders on a strict liability theory even
though there is evidence of a more culpable mental state.
Moreover, imposition of a Tfine not only serves the purpose of
deterring conduct, but 1is also intended to compensate the public
for damage to public trust resources and management regimes and
to reaffirm societal norms.

A second flaw in Mr. Robinson®"s rationale relates to
his assertion that to raise the strict liability maximum fine to
$6,000 would create a fine higher than allowed for a misdemeanor.
While it is true that most misdemeanor fines are presencly less
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than $6,000, it 1is also true that the legislature has wide
discretion to determine what maximum Tfine 1is appropriate for
various misdemeanor offenses, HB 364, for example, would raise
the maximum misdemeanor fine for commercial fishing violations to
$15,000. The maximum Tfines set in title 11, Alaska statutes
(criminal code), do not restrict the legislature from
establishing different maximum fines for misdemeanors in title 16
(fish and game) or other areas. See, e.g., AS 46.03.790(d)
($25,000 misdemeanor fine for failure to report or to falsely
report an oil discharge),

It should be noted that HB 364 is intended, to some
extent, to return the treatment of commercial fisheries cases to
the status quo that existed before the court decisions in
Reynolds v. State, 655 P.2d 1313 (Alaska 1982), Beranv. State,
705 P.2d "128b (Alaska App. 1985), and Constantine v. State, 739
P.2d 188 (Alaska App. 1987). Before <chase court ruiings,
commercial Ffisheries cases were traditionally treated as strict
liability offenses -- with a maximum fine of $5,000 (in addition,
forfeiture of gear and equipment and jail time had been
authorizad.) The above-cited <cases interpreted the relevant
state statutes as expressing legislative intent to Ilimit the
maximum Ffine for a strict liability commercial fisheries offense
to $300. HB 364 would make it clear that the legislature does
not intend to limit the maximum strict liability fine to a mere
$300.

It should also be stressed that the maximum fine
proposed for strict Jliability violations in HB 364 is not a
mandatory fine; the courts retain the power to tailor the amount
.0f a fine to the individual circumstances of the case and the
economic, s.tatus of the fishery 1in question. See, e.g., Karr wv.
State* ““686 "HP.2d 1197 (Alaska 1984) (court must consider
defendant"s ability to pay a fine).

A third component of HB 364 that Mr. Robinson
criticizes 1is the burden cf proof proposed for noncriminal strict
liability offenses. Mr. Robinson argues that noncriminal
offenses must be proven by the criminal standard of "beyond a
reasonable doubt”™ and he implies that the Governor®s transmittal
letter inaccurately interprets the definition of "violation" in

AS 11.81.900(56) as specifing the burden of proof of "by a
preponderance of evidence."

HB 364 specifies that the burden of proof iIn a
noncriminal strict liability offense is the civil burden of "by a



S 'd 60 :S1 88/1t/GO 1in ID HONb PItn wod

Representative Sam Cotten March 10, 1988
Representative Adelheid Herrmann Page 4

preponderance of the evidence,"” rather than the burden of proof
required in criminal cases of "beyond a reasonable doubt.™ This
is consistent with the noncriminal nature of these strict
liability offenses and, we believe, with applicable case law.

Moreover, the Governor®s transmittal letter does not
state that the definition of "violation”™ in AS 11.81.900(56)
includes a defintion of the burden of proof of "by a
preponderance of evidence," as Mr. Robinson suggests. The
Governor®s transmittal letter actually states in pertinent part:

In summary, sec. 3 of the bill will bring
treatment of most commercial Tfisheries cases as
strict liability offenses back to the situation
that existed before the Beran and Constantine

decisions. The section also sets out the rule
already established by the court in Beran and 1in
AS 11.81.900(56) that a "violation" is a

noncriminal offense and that a person charged with
a violation is not entitled to a trial by jury or
to representation at public expense. It also
specifies that 1in a noncriminal violation the
state bears the burden of proving the violation
"by a preponderance of the evidence."

The word "it" in the last sentence above obviously
refers to section 3 of the bill, not to AS 11.81.900(56),
contrary to Mr. Robinson®s interpretation.

The fourth argument Mr. Robinson makes with respect to
HB 364 is that it would violate principles of equal protection
embodied in. the state and federal constitutions to increase the
maximum®"fine For commercial fisheries misdemeanor offenses to an
amount greater than that imposed for violation of other laws
relating to other occupations. We believe there is no merrt to
this assertion, as explained below.

Commercial fisheries violations can readily be
distinguished from violations involving laws governing other
activities or occupations. Commercial fisherman harvest, for
commercial use, fish that belong to all the people of che state
-- a public trust resource. A violator can net, in certain
fisheries, $10,000 to $15,000 1in one illegal set. In other
fisheries, fishermen invest millions of dollars in equipment and
may reap profits in the six digit range. There 1is no question

that the legislature can amend -- and increase -- the misdemeanor
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fines applicable to commercial fisheries without addressing
violations relating to other occupations. As noted before, the
maximum fine of $5,000 for a commercial Ffisheries violation has
not changed since the 1920°s. Other statutes presently in force
authorize noncriminal fines that could exceed $100,000. See,
e.g., AS 46.03.758 (environmental pollution violations). Ocher
statutes provide criminal fines far larger than the $15,000
proposed in HB 364. See AS 46.03.790(d) (criminal penalties up
to $25,000 for false reporting of or failure to report an oil
discharge).

A fifth argument in Mr. Robinson"s letter is that it
may be unconstitutional to provide simple negligence as the
culpable mental state required for commercial fisheries offenses.

Mr. Robinson states "under this definition [of negligence] a
person could be found guilty of a crime for conduct that was
purely accidental."” It 1is difficult to perceive what Mr.
Robinson means by "purely accidental." Many accidents of course
do involve negligence. We believe it ic clear from case law 1in
Alaska that in order to be liable for a misdemeanor a person must
be shown at the Ileast to have been "negligent,” and that the

definition of negligence in the context of commercial Ffisheries
violations can, without any constitutional problems, simply be
defined as a deviation from the standard of care a reasonable
person involved in commercial fishing would observe 1in the
situation. See, e.g., Reynolds v. State, 655 P.2d 1313, 1316-17
(Alaska App."198277

For the same reasons stated above with respect to the
amount of fines, the legislature 1is not bound by the definitions
mof criminal intent found in title 11 (the general criminal code).
We believe, .that to require proof of a "gross"™ deviation from the
standard""""of"" care for commercial fisheries violations would
present a very serious and unjustified roadblock to prosecution
of commercial fisheries <cases, as District Attorney Charles
Merriner explained to a subcommittee of the House Resources
Committee on March 1, 1988.

As stated above, it should be emphasized chat fines for
both strict liability violations and misdemeanors proposed 1in HB
364 are maximum Fines. A sentencing jJjudge has discretion to
fashion an appropriate fine that 1is lower, caking 1into account
the unique circumstances of each case and each fishery,
including, in misdemeanor cases, the seriousness of the
negligence involved.



Representative Saw Cotten March 10b 198%
Representative Adelheid Herrmann age

We hope these comments will be of assistance to your
committee 1in reviewing HB 364 and we appreciate the opportunity
to comment.

Yours sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By: A -
Sarah E. McCracken
Assistant Attorney-General ..

SEM/jmo

cc: Rep. CIliff Davidson
Rep. Lyman Hoffman
Rep. Mike Navarre
Rep, Drue Pearce
Reo. Richard Shultz
Rep. Heinrich Springer
Rep. John Sund
Sen. Paul Fischer, S. Resources Committee
Rep. C. E. Swackhammer
Arthur Robinson, Esq.



COMPARISON

standard

Jury
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jail

fines
(maximum)
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and
suspension

REP:MIKE NAVARRE

FOR YOUR INFORMATION

- existing law v. CSHB 364 (Judiciary)
Violation | Misdemeanor
now: strict liabilty negligence
HB364: same same
now: no yes
HB364: same same
now: no yes
HB364: same same
now: no up to one year
HB364: same same
now: £ 300 $ 5,000
HB364: $ 3,000 1st offense $ 15,000
$ 6,000 2nd or * larger pocential fine
subsequent offense in big 4" cases and/or

for 3-time offenders

AS.16.05.190 calls for discretionary
forfeiture of gear, mandatory forfeiture of fish in
violation or misdemeanor cases. AS 16.05.195 calls
for discretionary forfeiture in misdemeanor cases.

now:

AS 16.05.710(a) allows for forfeiture & suspension
of "licenses , it"s unclear as to whether this means
crewmember licenses OR limited entry permits, also
unclears as to whether a CRIMINAL conviction 1is
required for forfeiture of these licenses.

(this subsection was written 1in 1960, long before
limited entry permits existed)

HB 364: FISH: |
Upon conviction, fish are forfeited in either
strict liability or misdemeanor cases. However,
bill establishes rebuttable presumption that fish
were taken illegally. If defendant can prove some
or all of the fish were not taken 1illegally, they
can get them (or their fair market value) back.
The defendant must prove this by a preponderance
of the evidence.

EQUIPMENT: vessel or Vessel or gear MAY be
gear CANNOT be forfeited forfeited by court
LICENSE OR PERMIT: License and/or permit
MAY be suspended for up
to 1 year for a first or
second misdemeanor
conviction, SHALL be
suspended for up to

3 years for a third or
subsequent conviction.
Cannot be transferred or
sold while suspended.

CANNOT be suspended.



The reason for HB 364 1is this: recent court of appeals decisions
have seriously reduced the deterrant effect of penalties for
commercial Tfishing offenses. The pertinent court cases are:

Reynolds v. State (1982)
Beran v. State (1985)
Constantine v. State (1987)

In Reynolds v. State, the court refused to hold a commercial
fisherman "strictly liable” for his conduct, requiring the state to
prove at least a culpable mental state of negligence to establish a
criminal offense. The court did suggest, indirectly, that the
legislature could enact a "strict liability"” violation category if
it wished.

Subsequently, the Board of Fish adopted regulations establishing
strict liability as an applicable mental state for commercial
fishing violations.

In Beran v. State, the court affirmed that the legislature had
authorized the Board to make the breach of commercial Ffishing
regulations a "violation"™, but that this strict liability offense
could not lead to "criminal penalties". In this particular case,
"criminal penalties” was defined as a jail sentence. The court
indicated it would uphold the fine of $2500.

In Constantine v. State, because they lacked ocher legislative
definition, the court concluded that a "violation"™ 1in a commercial
fishing case would also fall under the definition of "violation"™ for
criminal procedure, and applied AS 12.55.035(b)(5), which limits
fines to $300. If the state wished to impose a larger fine, it
would have to prove negligence mens rea, and prosecute the case as a
criminal offense, rather than relying on the strict liability.

Through all these cases, the court did not address, or else they
upheld, forfeiture of the fish taken as a result of the offense.

ECE SR
CS HB 364 (Judiciary) accomplishes the following:
Bill Sec 1.
Revised AS 16.05.170 (a): Clarifies that the court may suspend a
commercial fishing license and/or limited entry permit for a
criminal conviction (not a strict liability conviction).

Bill Sec. 2.

Revised AS 16.05.710: Clarifies that while a permit 1is suspended, a



card may not be issued and the permit may not be transferred or
sold, also clarifies the definition of licenses and permits.

Bill Sec. 3.

New AS 16.05.722: Establishes strict liability offenses as
violations, and sets penalties. Clarifies existing law that upon
conviction, forfeiture of illegally taken fish (or their fair market
value) 1is mandatory.

Note: it is a "rebuttable presumption” that the fish on board or at
the site were taken illegally. If the defendant can prove the
contrary by a preponderance of the evidence, they can reclaim all or
part of the fish (or their fair market value).

Also, it makes it clear that for a strict liabilty offense, the
defendant is not allowed a jury trial or public defender (the same
as a "violation"™ under criminal code).

New AS 16.05.722: Raises the maximum fine for a criminal commercial
fishing conviction from $5,000 (established in 1924) to $15,000,
more accurately reflecting the current value of commercial fishing

offenses. Also states that forfeiture of fish is mandatory upon
conviction, and allows for the same "rebuttable presumption™ as in
strict liability offenses. As in existing law, forfeiture of gear

or vessels is up to the discretion of the court.

If the conviction is for one of the following (referred to as the
"big four™), the court MAY impose an additional fine equal to the
gross value of the fish:

Commercial fishingin closed waters,

Commercial fishingduring a closed period or season,

Commercial fishingwith illegal gear,

Commercial fishingwithout a limited entrypermit or the
permit holder present, if required by law or regulation.

A WN R

Additionally, if it is the defandant®s THIRD criminal conviction of
one of the "big four"™ listed above, the court SHALL impose a fine
equal to three times the gross value of the fish, or $10,000,
whichever 1is greater.

""Bill Sec."s 4 and 5 make the proper technical amendments to
existing statutes.

Bill Sec. 6 is the effective date clause.



PRESENT.LAW

AS 16.05.720:

All violations of AS 16.05.480-
16.05.690 are misdemeanors
punishable by:

a) fine up to $5000

b) up to 1 year in prison

Additional penalties:

AS 16.05.710:

forfeiture of commercial fishing
license for up to one year

(1st & 2nd conviction);

up to three years (3rd conviction)

AS 16.05.190:

equipment used in violation of

F & G statutes and regulations

may be seized and may be forfeited
after conviction in a criminal case
under AS 16.05.195 (a)(1) or in a
civil proceeding under

AS  16.05.195(a)(2).

HBJtM
AS 16.05.720 is repealed.

New sec. 16.05.723, provides
that one who negligently
violates 16.05.44-16.05.690
is guilty of a misdemeanor
and is punishable by:

a) a fine up to $15,000
b) up to 1 year in prison
Additional penalties:

AS 16.05.710:

amended to include possible
forfeiture of limited entry permits
and interim use permits. Only
misdemeanor convictions
subject offender to possible
forfeiture of licenses & permits.

AS 16.05.190: no change.
(Note: this section makes
reference to forfeiture upon
conviction for a violation of

F & G statutes and regulations.
This presumably means that
the forfeiture applies regardless

CSHD 364
AS 16.05.720 is repealed.

Same as HB 364

Same as HB 364

Same as HB 364

Additional penalties:

Same as HB 364, except
3-year license suspension/

forfeiture kicks in at second
conviction.

Same as HB 364



Under AS 16.05.190, fish may

be seized under a valid search.
Upon convictionv the fish are
forfeited, according to the statute.

Under AS 16.05.195, fish taken,
transported or possessed in violation
of Title 16 or F & G regulations may
be forfeited after conviction in a

criminal case or in a civil proceeding.

If convicted of one of the "BIG 4"
violations, in addition to all

other penalties, the violator is
punishable by a fine of not less
than the gross value to the
fisherman of the fish found on
the vessel or at the fishing site

at the time of the violation.

If it's a 3rd conviction, in addition
to the possible license forfeiture
under AS 16.05.710, the fine is
not less than three times the
gross value of the fish or
$10,000., whichever is greater.

of the offender’s mental state.)

AS 16.05.195: no change.

(Note: 16.05.723 itself requires

the court to forfeit any fish taken

in connection with the violation

(or its fair market value). There

is a rebuttable presumption that

fish found on board or at the site
were taken in violation of the law.
The Court may not use both .195
and .723 to make a double forfeiture

If convicted of one of the "Big 4"
offenses prosecuted as a
misdemeanor, the additional
fine for gross value of the fish
remains as in existing law.

AS 16.05.195 not amended,
but 16.05.723 gives Court
discretion to forfeit fish.

Same as HB 364, except that
""gross value™ fines are discretionary
with the Court.



The Court of Appeals has ruled
that, absent authorization from
the Legislature, the penalties

for any offenses prosecuted under a

strict liability theory may not

include imprisonment, and
fines may not exceed $300.

that

New section 16.05.722 provides that
that a person who offends with no
culpable mental state is guilty of
a violation and is punishable by:

a) a fine of up to $6,000
b) mandatory forfeiture of fish
taken in connection with the

violation.

There is no jury trial and no
public representation.

Same as HB 364,
except Court may impose the
following:

a) $3,000 fine for 1st conviction

$6,000 fine for 2nd and subsequent
convictions.

b) additional fine of 50% of value of fish
on board or at site at time of violation.
(1st conviction)

additional fine of full value of fish
(2nd and subsequent convictions)
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TO;

THRU:

from:

02 00'A (Rrr Kt&l

DEPARTMENT OF LAW/CRIMINAL DIVISION

RONALD W. LORENSEN DATE. August 18, 1987
Deputy Attorney General « ofF"cf-
Lhedl) nM It TR\
NOELUaeN]]

N RIECT. Application of

Strict Liability
to Fish and Game
Offenses

iy r W. H. Hawley
Assistant Attorney General
OSPA — Anchorage

Legislation is needed to authorize the imposition of
increased penalties for fish and game offenses. The need for
this legislation stems from inflation and from three decisions
issued by the court of appeals, Reynolds v. State, 655 P.2d
1313 (Alaska App. 1982); Beran v. State, 705 P.2d 1280 (Alaska
App. 1985) and Constantine v. State,  P.2d _ (Alaska App.-,
July 2, 1987) .

Historically, fish and game offenses were treated by
the courts as strict liability offenses. However, in Reynolds,
the court of appeals refused to hold a commercial Tfisherman
strictly liable for his conduct. The court held that the sk« te
would have to prove at least negligence to establish a criminal
offense. The court indirectly suggested, however, that the
legislature could enact strict liability offenses if it wished.

In response to this judicial i1nvitation, the Board of
Fisheries adopted regulations establishing strict liability as
the applicable mental state for commercial fTishing violations.
In Beran v. State, the court ruled that the legislature had
authorized the Board of Fisheries to make the breach of a com-
mercial Tfishing regulation a "violation,” that 1is, 'a strict
liability offense which would be punishable by a non-criminal
fine." 705 P.2d at 1284. However, the court held that the
regulations Were only valid to the extent that they did not
lead to the imposition of “criminal penalties.” The Beran
court, without directly deciding the 1issue, indicated they
would uphold a fine of $2,500.00. 705 P,2d at 1085 n.6.

In Constantine v. State a majority of the court con-
cluded that the maximum fine for a violation could not exceed
$300.00. See AS 12.55.035(b)(5). Il1legally taken fish and the
net used to catch the Tfish can still be forfeited, but the
court held that the higher provision for fines in Title 16
($5,000) can be utilized only if a person is convicted of a
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mcrime”; that 1i1s, If the state proves negligence rather than
relying on strict liability. The court merely ruled that the
legislature had not yet authorized any fine greater than $300
and did not decide whether Hlarger fines could be 1mposed that
did not amount to criminal penalties. A copy of the
Constantine opinion iIs attached.

Legislation i1s needed to authorize higher fines for

violations — perhaps up to $5000. $300.00 fines are meaning-
less to commercial fishermen. They would pay $300.00 fines in
advance. The court 1iIndicated in Constantine that the

legislature should make Tfindings indicating that substantial
penalties are necessary. Legislation authorizing civil Tines
similar to those provided by the Magnusen Act might also be
appropriate. More substantial forfeitures should also be

permitted to supplement the existing enforcement scheme or as
an alternative.

A separate reason new penalty provisions are needed
iIs iInflation. The present Title 16 penalty provisions which
generally provide for maximum fines of $5000 were enacted many
years ago and should be revised upward to permit more substan-
tial fines when the state establishes a ecrime” — that a
defendant acted negligently, recklessly, or intentionally. A
single set near the mouth of a stream may prevent spawning and
effectively ruin an entire run of salmon. Secondly, the in-
centive to Tish 1illegally 1is high because, for example, a
single illegal set for salmon at the right time and place can
result in the catch of $15,000.00 worth of fish. Thus, larger
fines, as well as 1imprisonment, and Tforfeitures of TfTishing
vessels should be available as penalties for these more serious
violations.

Finally, i1f the foregoing legislation is offered, the
other penalty provisions in Title 16 should be reviewed and
possibly harmonized.

cc: Liza McCracken
Charles Merriner
Larri 1. Spengler
Don W. Collinsworth ~
Capt. Jack Jordan

WHH/jgm



7 memorandum State f Alaska

Department of Lav

TO DATE:
Honorable Don Collinsvorth July 14t 1987
C<*e*»sJbensr file no.:
Mpt* of Tiah & Gam
THRU: TELEPHONE NO.:
465-3600
SUBJECT:
Constantine v.
FROM: Larri Irene Spengler State (maximum fine
Assistant Attorney General strict liability
Natural Resources Section-Juneau violations $300)

Attached 1s a recent court of appeals decision in
Constantine v. State P.2d Op. No. 717(Alaska App., July
T, 1987). Thiscase examined the question of what "noncriminal
fines are permissible when someone is convicted of a violation of
a Tish and game regulation, under a strict liability standard.
This situation contrasts to criminal fines and taprisonmnt which
may be imposed on individuals convicted of violating fish and
game regulations upon a showing cf at least negligeaee* which
conviction constitutes a misdemeanor, rather than a violation.

The court held that AS 12.55.035(b)(5) controls Cha
maximum fine for a violation, $300, and thus $300 is the maxima
fine that can be 1imposed for convictions of violations of fish
and game regulations. Additionally, the court noted that i1t saw
"no reason to allow a defendant,even if he or she acted without
fault, to have a valid claim to fish or game obtained in
violation of .a regulation.”™ Decision, p. 7. However, the $300
fine and forfeiture of 1llegally taken fish or game for a
violation (under strict liability) contrasts with the
significantly higher fines for a misdemeanor (if negligence or
intent can be proved) authorized by AS 16.05.720, and with the
forfeiture of equipment used in conjunction with the misdemeanor
authorized by AS 16.05.195.

The Department of Lav"s Office of Special Prosecutions
and Appeals, which handled the appeal, 1s currently considering
petitioning the state supreme court for a review of the court of
appealsl decision. We will keep you apprised of any
develop- Ts.

la the meanwhile, 1t 1s worth noting that the court
mentioned that it was not authorized to impose more substantial
sanctions for strict liability violations unless "the legislature
should specifically indicate that it 1is necessary to 1impose

substantial penalties,” and the legislature "should also
establish the nature of these penalties, even if they can be
properly denominated as noncriminal penalties.” Decision, p. 7.

Thus, even if the supreme court accepts a petition for review of
the Iower court®s decision, your department may wish to consider

02-001 A (R.v 10-84)
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whether it would be appropriate to recommend to the governor-"s
office that some legislative action be sought in the future.

LI1S/cck
Attachment

cc w/attach.:
Steve Pennoyer
Norm Cohen
Ken Parker
Beth Stewart
Norval Netsch
Lew Pamplin
Steve Behnke
ADF&G

Liza McCracken
DOL

W.H. Hawley
OSPA/Anchorage



Alaska Olourt j&ustm
jstatc uf Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR

303 K Street
Anchorage, Alaska 99501

March 29, 1988

Representative John Sund
Chair

House Judicial Committee
Box V

Juneau, Alaska 99811

Re: Fish and Game Bail Forfeiture Schedule

Dear Representative Sund:

The Supreme Court has adopted the changes in the Fish and Game Bail

Forfeiture Schedule which were recently recommended to it. Attached is
a copy of Supreme Court Order No. 892 which amends Administrative Rule
43.2 effective April 1. | have marked on it the new offenses being added

by this amendment.

Thank you for your assistance with the revision of the schedule.
Sincerely,
Susan Miller

Office of Special Projects
Tel: 264-8229

Attachment

SM: gah



E_COURT FOR THE STATE OF ALASKA
IN THE SUPREMOR(D’EE NO.O 882 0 S

Revision of Administra
Ve RuEe 3.2, rI]-Jls an
ame ail Forfeltrure
ﬁ]edule to add five
offenses.

IT [S ORDERED:
Administrative Rule 43.2 is revised as follows:

Admipistrative Rulp 43.2. Fish and Game Bail Forfeiture
Schedule.

PPrsuant to AS 16.05.165(b),,. the . followin i? fish and game
fenses are aépproer te for dlsgfo |t|oB V\i out covrt adop af-
ance upon H nt and torfertu F e ball amounts.liste
a pFrs H ag V\f]l'[h one of t ese ense ag ears in court an
ﬂ ena |m(Jo for. te m&x t ex
?eedh \Oa?%ortat ffense Hstd
O|ch a batl forfeiture amount hs een esta ||she
m&aﬁlon WhICh eets the r%l(?m ts 0 élst |ct
our Crlmlnal shall not I numbered or
processed as a crimina case
Statute or Regulation Description of Offense Bail
AS 16.05.330(a) Spart fishing without $ 75
license in“possession
AS 16.05.330(a) Hunting without license 100
in possession
AS 16.05.340(a)(17)(A) Takinttq W terfowl without 75
state duck stamp
AS 16.05.450(a) Cr% meme Fishing License 150
e equire
are Hie  pg 16.05.490(a) Vessel License Required 200 -
AS 16.05.520(e) Vessel Number Plate 75
dddPed. AS 16.05.680(1) Employ Unlicensed Crew 150

5 AAC 39.119 Vessel Identification 100



SUPREME COURT ORDER NO.B92

EFFECTIVE DATE: April 1,

5 AAC 56.015(b)

5 AAC 58.015(b)

5 AAC 61.015(h)

5 AAC 75.020
5 AAC 75.022(a)(1)
5 AAC 75.022(a)(2)
5 AAC 75.022(a)(A)
5 AAC 75.022(a)(5)

5 AAC 75.022(c)
5 AAC 75.022(c)
5 AAC 92.010

5 AAC 92.012(a)
5 AAC 92.012(a)

5 AAC 92.018
5 AAC 92.020

1988

Failure. to record king salmo
P rainbo /s eelheagt out

ndin th
|

In r ters of
K enal pe |nsua

L
QJ

e. to
?nbo

— 93(/3_‘93

—i-n—‘

e rd k|n
tqu ersets(hCogIEe[g gt area)
[1

|

|

ing with more than

wn
=]
o
-
—

Us,negS wa or weighted hook -

oy o g e

Unauthorgzed use of spear -
sport fishing

Unauthor’zed use of arrow -
sport fishing

Attempt to snag - freshwater
Fail to release - freshwater

Harvest Flcljet not in posses-
sion; to validate

TR PR
Unsigned federal duck

stamp
Unsigned state duck stamp
Fail to submit required report

100

100

100

100
100

50
100
100

100
100

100

15
25

25
15



|\/| COURT ORDER NO.. BiL2

SUPREME
EEECTIVE DATE ~ApHT 't
ACECTHAEE T
5 AAC 92,052(14)

5 AAC 92.075(e)(1)

5(5\34(:6953.)100(61)(1)

5 AAC 92.100(h)
5 AAC 92.100(c)

5 AAC 92.150(a)

5 AAC 92.150(h)
5 AAC 92.165

5> AAC 92.170

5 AAC 92.200(d)
5 AAC 92.230
5 AAC 92.410(b)

DATED:
EFFECTIVE DATE:

March 17, 1988

April 1,

J.988

Failure. t% submit reglstratlon
permit bunt report
|
Wo‘ ing more than 3 s%ells
Taking migratory birds
el meth
Transportation
bpr ta\% é? P% eathgred
wing or attached
0
re 0r after legal g[/)ml
shoot?ng hours J %
both horns
No evidence of sex attached
unsealed bear skin or skull
Fail to seal wolf, wolverine,
Fail to submitrequired report
Feeding game

Taki t

i AL i

or hn
by Tllega 0ds
grator

Taki g mi ratw blrds
Possess mountain sheep without
Fail to esgal bear or goss SS

lynx
Fail to submitrequired report

1988

50
50

100

50
lus
nut
100

100
100

100

15
50
15



OURT ORDER
DATE:

NO. 892
April 1. 1988

Justice Compto

r-yi/lL& vA$-

Justice Moore
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STEVE COWPER, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW LW 40 AVENCE

" ANCHORAGE, ALASKA 99501-1994
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

DEPARTMENT of public safety %%to’\(‘ﬂﬂmLNCSETNTER

COMMISSIONER'S OFFICE  SUITE 400
FAIRBANKS, ALASKA 99701-4679

APR 2 5 1988 o P.O. BOXK-STATE CAPITOL
JUNEAU, ALASKA 99811-0300
. PHONE: (907) 465-3600

April 22, 1988
on, J(jhn.Sund, hairman
ouse Judiciary Committee
on, Fﬁan Ulmer, Vice-Chairman,
ouse Judiciary Committee

Members, House Judiciary Committee
Re:  HCS HB 364 (Commercial Fisheries)

Dear Representatives:

_ This letter addresses concerns our department_has with
certain aspects of the House Resources Committee substitute for
HB 364, refating to commercial fishing violations. We would like

your committee to be aware of potential effects of some of these

amendments.

Our first and foremost concern is with the HCS
amendments to Section 3 of the bill regarding forfejture of fish
on board or at the site of the violation (page 2, line 15 of the
4/20/88 work ~draft). The HRC substitute provides that upon a
first c nvlgtlo,n for a strict liability violation the court "mag/"
not "shall") impose a fine equal to "50 percent of _the value of
the fish found on hoard the vessel or at the site. This language
departs from that in HB 364, which provides that upon conviction

_—
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the court "shall" forfeit the frsh on board or at the srte and
cre%tes av\}oresumptron rebuttab e %vro at%r th at a [l fish

oard ere taken rllega lY lem wit lang uagze
Is two-fold, and relates "to he fact that the fine |s not tieg
Illegally taken fish: (1) it could allow a violator to keeﬁ
illegally taken fish, and (2) it might result in a fine so hig
as to be "criminal in nature” and hence invalid as a penalty tor
a non-criminal violation, as explained below.

Under existing law, AS 16.05.190, upon conviction of a
fish or %ame violation,” all ‘illegally taken fish “are forfeited
to the state." This is unrversally understood to mean that all
illegally taken fish must be forfeited by the court. This result
stems fiom the fact that fish &and game) are public trust
resources that belong to all the citizens of the state; they may
only be reduced to private possession if lawfully taken.

Alaska Const art. VI, sec. 3 and AS 16.06.920(a)), Frsh
unlawfully taken do not rightfully belong to the offender.

What the HB 364 language did was address the problem
inherent in requiring the stateé_to prove which fish on board were
the illegally = takeh ones. The creation of the rebuttable
r[)resumptron that all fish on board or at the site were illegally
aken placed the burden of showrn% which fish were not illegally
taken on the_person most likely to have the informatjon ~~ the
fisherman_. The HB 364 provrsron was modeled after the federal
Magnuson Fishery Conservation and Management Act,

The CS language does not address forfertrng fish at
all, but allows a discretionary fine of up to 50 percent of the
value" (rather than “fair market value") of a|| fish on board o
t the site regardless of whether they were |||ega|Iy taken
Under this provision, If the entire catch were” taken, for
example, in closed waters, the court could only impose, In
addition to the $3000. 00 maximum fine for a first offender, a
fine of up to one-half of the value of the catch -- leaving the

fisherman with half a boat load of illegally taken fish

In Constantine v, State, 739 P.2d 188 (Alaska  App,
1987), the court acknowledged the validity of fh§ iting

/e ally taken fish in thé context of a strrct ity
violatjon. _ What that case and its predecessors held, however,
was th it would violate constitutional principles of due
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Rrocess to impose, in .a non-criminal violation case, a fine so
igh as to _be "criminal in nature" as viewed Dby community
standards., The HCS language would allow a court to impose, in
addition to the maximum strict liability fine of $3,000.00 (first
offense[) or $6,000.00 (subsequent offense)(which maximum amount
was selected in HB 364 as being non-criminal in nature), an
additional fine, not tied to a_showing of illegally taken fish,
that could well exceed the maximum fine for the violation. For
example, a crab vessel could have a catch of $100,000.00 worth of
crab on board. If the skipper were convicted of a violation of
having sub-legal sized crab on board, a court could, under the CS
language,. fing the sklpPer $50,000.00 without this necessarily
represenhnrt; the illegally taken crab. We strongly urge this
commjttee To replace” thé original HB 364 language regarding
forfeiting fish or their fair market value, or at thé very least,
substituting ,Iangua([;e reflecting current law -- nfandatory
forfeiture of illegafly taken fish.

. Asecond concern we have with the CS is the deletion of
the provision that In _a non-criminal violation the violator is
entitled to a court trial only -- not a jury trial -- and is not
entitled to defense at public” expense. The  implication from the
HRC's deletion of this language may he that a fisherman would be
entitled to a jury trial “at “public expense for a non-criminal
violation. This would depart from provisions for all violations
in Title 11 (criminal code -- see AS 11.81,900(56)) and would be
both unworkable and expensive.

... Athird Problem with the CS Ianguaqe Is deletion of the
definition of negligence. The implication Trom deletion may be
that the committee intends to require the state to prove criminal
negligence as defined in Title 11 -- a "gross deviation" from the
standard of care, _Such a result would deviate from the standard
of negligence trial courts presently require and from__ the
standard “the Alaska Supreme Court articulated .in State v. Rice.
626 P.2d 104, 110 (Alaska 1981). Representatives of our office
have previously testified on HB 364 epralnln? that the
definition of ,negll%ence_reflects the standard of negligence
curr_entlY required Dby trial judges, .and explalnlnq, the ‘great
diffi ul(y 0 V@rovmg a_ "gross’ deviation" "as deTined i . AS
11.81.900(4). e ur%e this Tommittee to reinsert the defipition
of negligence in HB 364, or at least clarify that the deletion of

a C9 11100 00 00:66166-66-16 | sez a31d003331 X0d3X



q £

che definition is not incended Co mean the Title 11 definition
applies.

Although the three above-noted problems
our greatest concerns, there are some addition
which we have difficulty.

First, the CS changes the 364 provisions regarding
forfeiture or suspension of commercial fisheries licenses and
limited entry permits in a mannerthat is more restrictive than
current law. " Work draft, page 1, lines 16 -- 27, .~ The HB 364
language was intended merely “to clarify some confusing Ianquage
in “existing  AS 16.05.710(a) and address . the functional or
Procedural differences betweéen commercial fishing licenses and
imited entry permits.

The current AS 16.05.710, as , interpreted by our
department, allows for. suspension of a fisherman's commercial
fishing license and Jimjted entry permit (because a limited entry
ermit”jis a commercial fishing license -- ‘see AS 16.05,480). The
S language is rather confusing, but aPpears to. give the court,
in a “miSdemeanor case, the authorrY to ert er forfert a
commercial fishing |rcense and the righ to app %/ for a rmrted

0

with the CS are
al changes with

entrypermrt or to sus a permrt not rohibit the
person from ap %/ or or buying another one. > recommend
hat Xour commrt ee reinsert the more clear Ianguage in original

Finally, ~we note that the CS is less strict than
existing law regarding imposing a fine equal to the value of fish
?n boga)rd for certain” violations (page 3, line 15 and page 4,
ine 3),

Thank you for the opportunity to comment on this bill.
We  consider the needto address. commercial fishing penalty
provisions a ver priority in order to, help pTotect our
Important public trus resources We believe it is essential for
certain modrfrcatrons to be made in the C$ language in order to

: « C9 11130 :<kc LL".oL!LL-Lt-LL : 962 a31d033"131 X0d3X
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have a workable final bill. If we can be of any further
assistance to your committee, please let us know.

Sincerely yaurs,
GRACE BERG™ SCHAIBLE
ATTORNEY GENERAL

By. Sarah E. McCracken
Assistant Attorney General

60 1J.100 ML LIM T H-11-11 1 962 831d033~131 X083X
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Supreme Court of Alaska.
Jan. 23, 1970.

Defendant was convicted in the Supe-
rior Court, Third Judicial District, An-
chorage, C. J. Occhipinti, J., of possession
and attempted transportation of bear hide
by airplane, and he appealed. The Su-
preme Court, Connor, J., held that superior
court had authority to order forfeiture of
aircraft used in violation of game laws.

Affirmed.

1. Forfeitures <3=1

Forfeiture is civil remedy unless oth-
erwise provided by statute. AS 16.05.190,
16.05.195(a).

2. Forfeitures <3=3

Superior Court had authority in prose-
cution of defendant for attempted trans-
portation of bear hide by airplane to order
forfeiture of aircraft. AS 16.05.190, 16.-
05.900, 16.05.920.

LeRoy J. Barker, Robertson, Monagle,
Eastaugh & Bradley, Anchorage, for ap-
pellant.

1 The airplane wns referred *o in the complaint
ns a "Piper Aircraft No. N3373B."

2. AS 16.05.920 provides in pnrt:

"(a) Unless permitted by this chapter or
by regulation made under this chapter, it is
unlawful for a person to take, possess, trans-
port, sell, offer to sell, purchase, or offer
to purchase fish, game or marine aquatic
plants, or any part of fish, game or aquatic
plants, or n nest or egg of fish or gnme."

3. This wns the sentence imposed by the trial
judge in open court. We note, however, that
both the judgment und order of probation of
24 August 1972 nnd the amended judgment
and order of probation of 14 February 1973 re-
flect conviction ou only the possession count,
and impose revocation of the hunting license
and forfeiture of the aircraft as special condi-
tions of probation. The record shows that

Avrum M. Gross, Atty. Gen., Juneau, Jo-
seph D. Balfe, Dist. Atty., Stephen G.

Dunning, Asst. Dist. Atty., Anchorage, for
appellee.

Before BOOCHEVER, Chief Justice,
and RABINOWITZ, CONNOR, ERWIN
and BURKE, Justices.

OPINION

1
t

CONNOR, Justice.

This appeal questions the procedure by
which an aircraft was ordered forfeited
because it was used in violation of the
game laws.

Appellant Graybill was charged on two
counts: (I) possession and (I1) attempted
transportation of a bear hide by airplanel
when not permitted to do so by applicable
regulations, in violation of AS 16.05.920.3
After a jury trial, Graybill was convicted
on both counts. On Count | (possession)
he was given a six-month suspended sen-
tence. On Count Il (attempted transporta-
tion) he was sentenced to a one-year revo-
cation of his hunting license and forfeiture
of his aircraft.3

Following his conviction, Graybill ap-
pealed to this court, urging that the superi-
or court lacked the authority in a criminal
proceeding to order a forfeiture of the
aircraft.4 We dismissed the appeal as

the jury returned a guilty verdict as to both
counts, and Graybill docs not dispute convic-
tion for both possession and attempted trans-
portation. The trial judge carefully consid-
ered the form by which he imposed sentence
in court. We must remand the cose to nllow
entry of judgment, pummnt to Alaska R.
Crim.P. 36 concerning clerical mistakes, in nc-
cordnnee with the sentence nctunlly imposed
in oi>en court. Therefore, we do not reach
the issue of whether forfeiture of an aircraft
could validly be imposed as a special condition

of probation.

4. In superior court Gruybill challenged the
modification of his probation order to include
specifications as to which aircraft was to be
forfeited. His argument there was that AS
16.05.900 provides for penalties of up to $1.-
0o0G fine and sir. months imprisonment, but
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untimely,® and suggested that Graybill pro-
ceed under Alaska R.Crim.P. 35(b) for
post-conviction relief. He did so, but the
state prevailed in superior court by way of
summary disposition pursuant to Alaska
R.Crim.P. 35(g)(3). From that summary
disposition Graybill brings this second ap-
peal.

Graybill’s appeal rests upon his reading
of the forfeiture section of AS 16.05.190,
which in relevant part states:

“[Alircraft seized under the
provisions of this chapter ., unless
forfeited by order of the court, shall be
returned . , "

While he does not deny that aircraft can
be forfeited under the statute, Graybill
contends that the proviso “unless forfeited
by court order” refers to an order ren-
dered pursuant to a civil proceeding in rem
against the aircraft, and does not include
sentences imposed upon offenders as part
of criminal proceedings.

Graybill relies on United States v. Pol-
lastrine, 8 Alaska.Rpts. 104 (D.Ak.1929),

chut section dees not provide for forfeiture of
the nirernft. Forfeiture is provided for in AS
1(5.05.190, which provides:

"Guns, traps, nets, fishing tackle, boats,
aircraft, automobiles or other vehicles, sleds,
and other tmraphnrnalia used iu or in aid of
a violation of this chapter, or rule or regula-
tion of the department may be seized under
a valid search, and ull fish and game, or
parts of fish and game, or nests or eggs of
birds, taken, transported, or possessed con-
trary to the provisions of this chapter,
or rule or regulation of the department shall
be seized by any person designated in §
150 of this chapter. Upon conviction of
the offender or upon judgment of the court
having jurisdiction that the item was taken,
transported, or possessed in violation of t. s
chapter or rule or regulation of the depart-
ment, ull fish and game, or pnrts of them
are forfeited to the state and shall be disposed
of as directed by the court. Guns,
traps, nets, fishing tackle, boats, aircraft,
or other vehicles, sleds, aud other para-
phernalia seized under the provisions of this
chapter, or rule or regulation of the de-
partment. unless forfeited by order of the
court, shall be returned, after completion of
tho ense nnd payment of the fine, if any."

5. Qrayhill v. State, 522 P21d 539 (Alaska
1974),

545 PACIFIC REPORTER, 2d SERIES

which interpreted the territorial predeces-
sor to AS 16.05190® The court there
said:

@

[N]Jo criminal court has the
jurisdiction upon conviction of an of-
fender for violation of the act to enter a
decree of forfeiture, where a forfeiture
is not prescribed as part of the penalty,
but such procedure can be had legally
only after a full hearing upon motion
and opportunity to defend.” 8 Alaska at
109.

Since the penalty provision, AS 16.05.900,7
applicable to the statute under which he
was convicted, AS 16.05.920(a),® does not
mention forfeiture as part of the pre-
scribed penalty, Graybill argues that the
state must file a separate action in rem.
Sec United States v. $3£36, 167 F.Supp.
495,498 (D.Alaska 1958) (dictum).9

[1,2] Under the territorial statute, the
United States Attorney was required to in-
stitute an in rem action for forfeiture of
siezed property.10 In 1959 the Alaska leg-
islature enacted a statute substantially sim-

48 U.S.C. § 192 €t sen.

7. AS 16.05.000(a) provided in part:

“A person who violates 88 830, S70-SD5, or
920 of this chapter or any rule or regulation
promulgated under this chapter is guilty
of a misdemeanor nnd, upon conviction, is
punishablo by a fine of not more than $1,-
000 or by imprisonment for not more thau
six months, or by both . . .."
. S note 2, SuUpra. _

9. Grayhil! also relics or. Rubino v. State, o1
P.2d 916 (Alaska 1984). That ease is not
helpful here, for there forfeiture was disal-
lowed because the state had failed to seize
Ruhino’s nets at the time of his nrrest. Here
Graybill's airplane was seized when he wns
arrested.

10. 48 U.S.C. 5 201 provides in part:

"It shall be the duty of the United States
attorney for the division in which
any ., nirernft lias beeu
seized becnuse used in the transportation of
any wild unimal. game fish, wild bird, or
pnrt thereof, or any nest or egg of such
bird, illegally bought, sold, or possessed
contrary to the provisions of [this title],
to institute an action in rem against it for
the forfeiture thereof to the United States
in uny case in which the disposition of such
article is not involved in a criminal prosecu-
tion."
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ilar to the law applied to Graybill.11 The
territorial law providing for forfeiture ex-
clusively by mandatory in rem action was
specifically repealed.12 Thus Graybill's re-
liance on Alaska territorial cases is mis-
placed. While we agree that forfeiture is
a civil remedy unless otherwise provided
by statute, we believe that AS 16.05.190 as
it applied to Graybill did so provide.

AS 16.05.190 13 distinguishes between
mandatory forfeiture of contraband (fish,
game, birds) upon conviction, and discre-
tionary forfeiture of paraphernalia (guns,
traps, aircraft, etc.). Such paraphernalia
"unless forfeited by order of the court,
shall be returned, after completion of the
case and payment of the fine, if any.”
Since the "case” and "fine" referred to in
this section concern criminal proceedings,
we find it reasonable to interpret an "order
of the court” as likewise referring to or-
ders rendered subsequent to a criminal
conviction, as well as those following a
separate civil action. The distinction
which the legislature sought to draw be-
tween contraband and paraphernalia is be-
tween mandatory and discretionary forfei-
ture, not between requiring criminal or civ-

11. Ch. 04 SLA 1959 § 23.

12. Ch. 94 SLA 1959 Art. IV, § 1; nee Annot.,
ACLA 1949 639-10-1 (Cum.Supp.1958, Supp.
1959) ; ACLA C39-G-1G.

13. Quoted note 4. supra.

14. Since Graybill’s conviction, the legislature
bus clarified the statute with the enactment of
the present AS 16.05.195(a), which explicitly
provides for forfeiture alternatively through
civil or criminnl proceedings.

15. Boyd v. United Staten, 116 U.S. 616. 634,
6 S.Ct. 524. 29 L.Ed. 746 (1886) : Compton
v. United Staten, 377 F.2d 40S. 411 (8th Cir.
1967), Their purpose is to penalize commis-
sion of offenses. One 1058 Plymouth Sedan
i”. Pennsylvania, 380 U.S. 693, 700, 85 S.Ct.
1246, 14 L.Ed.2d 170 (1965) : United Staten
v, One 1060 Ford Four-Door Galaxie Sedan,
202 F.Supp. S41, 843 (E.D.Tenn.1962), and
to deter future infractions. People r. Rcul-
man. 02 Cnl2d 92. 41 Cal.Rptr. 290, 293
(1964).

16. Department of Wildlife € Finhcrirn B The
Trawler Baltimore, 213 La. 950, 30 So.2d 1
(1048), holding forfeiture of a fishing trawler
in a civil proceeding proper, despite the fact
that it wns not preceded by a criminnl trinl.
The court relied on the separate sections of
Ln.Aet No. 143 of 1942 § 17 (ns amended by

il forfeiture
contends.14

proceedings as Graybill

It is commonly understood that forfei-
tures, even when civil in form, are basical-
ly criminal in nature.15 At least one other
state has held that a statute providing for
forfeitures authorized either criminal or
civil proceedings.18 No case from any oth-
er jurisdiction has been cited to us which
requires a separate in rem proceeding to
effect a valid forfeiture, absent a specific
statutory provision similar to that provided
under Alaska territorial law.17 Further-
more, we do not understand how such a
separate civil proceeding, if judicially im-
plied, could benefit Graybill.18 Any argu-
ments available to him to prevent forfei-
ture could have been presented in the con-
text of his criminal trial and sentencing.10
Thus we find that it was not necessary for
the state to institute a separate civil in rem
proceeding against Graybill's aircraft.
The order of the trial judge is affirmed
and the case remanded for entry of judg-
ment in accordance with the sentence
imposed.20

Affirmed.

Act No. 78 of 1946), a construction not pres-
ent in tlio Alaska statute. Tim court stated
in dictum thut the language "may be forfeit-
ed by order of the court” referred to an or-
der following a criminal proceeding under
the Louisiana statute. 36 So.2d at 2-3. That
statute has since been codified into two sec-
tions, 56 La.Rev.Stat. 8§88 507, 508.

17. Appellant cites People ex rcl. llanrahan
v. One 1065 Oldnmobile. 52 Ul2d 37, 2S4
N.E.2d 646 (1972) ; State V. Kaufman, 201
NAV.2d 722 (lowa 1972) (see lowa Code
Ann. 8§ 751.16,3) ; Commonwealth p. One
1070 2 Dr. II. T. Lincoln Automobile, 212
Vn. 597, 186 S.E.2d 279 (1972); Vanitc t>
Dintriet of Columbia, 296 A.2d 443 (D.C.App.
1972) ; Gatewood v. State, 28-1 Md. 301, 285
A.2d 623 (1972). In each of these cases a
statute explicitly required separate forfeiture
proceedings.

18. This is especially true in light of the doc-
trine of collateral estoppel, which would pre-
vent retrial of the crucial issues.

19. Indeed, Graybill's counsel requested, and
the court granted, the return of cc-tain items
(two pair of snowshoea, a shotgun, two pairs
of coveralls, and snowpack loots) which were
not properly forfeitable under the statute.

20. Sec note 3, supra.



AS 16.05.--- Seizure, forfeiture, and disposition of catch and
equipment, (a) All equipment used in or in aid of a violation this
title, or a regulation adopted under 1it, may be seized and forfeited
to the state, and all catch taken, transported or possessed contrary
to the provisions of this title shall be seized and forfeited to the
state

(1) upon conviction of the offender in a criminal proceeding
in a court of competent jurisdiction.

(2) upon judgement of a court of competent jurisdiction in a
proceeding 1in rem that an item spe ified above was used in or in aid
of a violation of this title or a regulation adopted under it.

(c) ltems specified under (a) of this section may be forfeited
under this section regardless of whether they were seized before
instituting the forfeiture action.

(d) An action for forfeiture under this section may be joined
with an alternative action for damages brought by the state to
recover damages for the value of catch transported, or possessed
contrary to the provisions of this title or a regulation adopted
under it.

(e) It is no defense that the person who had the item specified
in (a) of this section in possession at the time of its use and
seizure has not been convicted or aquitted in a criminal proceeding
resulting from or arising out of its use.

(f) Forfeiture may not be made of an item subsequently sold to
an innocent purchaser in good faith. The burden of proof as to
whether the purchaser purchased the item innocently and in good
faith shall be on the purchaser.

(g) For the purposes of forfeiture of catch in this section, it
is a rebuttable jdsjutoption that all catch found in possession of the
defendant at the~fime of the offense were taken or retained in
violation of this title, or a regulation adopted under it. It is
the defendant®s burden to prove the contrary by a preponderance of
the evidence.

(h) An 1item forfeited under this section shall be disposed of at

the discretion of the department. IT sold, the proceeds of the sale
shall be transferred to the proper state officer for deposit in the
general fund. Before the department disposes of an aircraft it

shall consider transfer of ownership of the aircraft to the Alaska
Wing, Civil Air Patrol.

AS 16.05.--- Definitions. For the purposes of AS 16.05.---(above)
"equipment” 1includes guns, traps, nets fishing gear, vessels,
aircraft, other motor vehicles, sleds, and other paraphernalia or
gear, and "catch" 1includes all fish and game or parts of fish and
game or nests or eggs of birds taken.

(C -0S-1 1o -.1n
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CS FOR HOUSE BILL NO. 36A (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to commercial fishing violations;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(a) is repealed and reenacted to read:
(a) A person convicted of a misdemeanor for violating AS 16.05.-
440 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subiect
to the following penalties:
(1) upon a first or second conviction the court may sus-
pend, for a period of not more than one year
(A) the person's commercial fishing license and the
right to obtain a limited entry permit; or
(B) one or more of the person's limited entry permits
and the person's right to obtain a commercial risning license;
and
(2) upon a third or subsequent conviction the court shall
suspend, for a period of not more than three years,
(A) the person's commercial fishing license and the
right to obtain a limited entry permit; or
(B) one 0 more of the person"s limited entry permits
and the person®"s right to o" tain a commercial fishing license.
* Sec. 2. AS 16.05.710 is amended « * adding new subsections to read:
(©) During the period for which a limited entry permit 1ia

pended under (@) of this section a permit card may not be issued and

-1- CSHB 364 (Jud)
i xy

S



the permit may not be transferred or sold.
(d) In this section
(1)  "commercial fishing license" includes a crew member
license;
(2) "limited entry permit" includes an interim use permit.
* Sec. 3. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES,
(e) A person who without, any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than

(1) 83,000 for a first conviction; and
(2) $6,000 for a second or subsequent conviction,

(b) In addition, the court shall order forfeiture of any fish,
or its fair market value, taken or retained as a result of the commis-
sion of the violation. For purposes of this subsection, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid ofa violation, or found at the fishing site, were
takenor retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the Board of Fisheries or the depart-
ment. It is the defendant's burden to show by a preponderance of the
evidence that fish on board or at the site were lawfully taken and
retained.

(c) A person charged with a violation under this section is
entitled to a trial by court but not by jury, and is not entitled to
representation at public expense.

Sec. 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a

regulation of the board of fisheries or the department governing

CSHB 364 (ud) A
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commercial fishing, is guilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
than $15,000 or by imprisonment for not more than one year, or by
both. In addition, the court shall order forfeiture of any fish, or
its fair market value, taken or retained as a result of the commission
of the violation, and the court may forfeit any vessel and any fishing
gear, including any net, pot, tackle, or other device designed or
employed to take fish commercially, that was used in or inaid of the
violation. Any fish, orits fair market value, forfeited under this
subsection may not also be forfeited under AS 16.05.195. For purposes
of this subsection, it is a rebuttable presumption that all ~ish found
on hoard a fishing vessel used in or in aid of a violation, or found
at the fishing site, were taken or retained in violation of
AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the
board of fisheries or the department, and it is the defendant’'s burden
to show by a preponderance of the evidence that fish on board or at
the site were lawfully taken and retained.

(b) |f a person is convicted under this section of one of
following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time, of
the violation:

(1) commercial fishing in closed waters*

(2) commercial fishing during a closed period or season*

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer—
cially* or

4) commercial fishing without a [limited entry permit

-3- CSHB 364(v*ud)



holder on board if the holder is required by law or regulation to be
present.

() If, within the in years preceding an offense, a person
been convicted two or more times of a misdemeanor offense listed in
(b) of this section or under former AS 16.05.720, then, upon a con-
viction of that person under this section for an offense listed in (b)
of this section, and in addition to the penalties imposed under (a) or
this section, the court shall impose a fine equal to three times the
gross value of the fish found on board or at the fishing site at the
time of the offense, or a fine equal to $10,000, whichever is greater.

* Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided ir.
AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860, a person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is guiltv of a class A misdemeanor.

* Sec. 5. AS 16.05.720 is repealed.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 364 (Jud) 4
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 36A (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to commercial fishing violations;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
= Section 1. AS 16.05.710(a) is repealed and reenactedtoread:
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(a) A person convicted of a/jnisdemeanoryfor violating AS 16.05.-
440 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subject
to the following penalties:

(1) upon A"firAA convictionthe courts
suspend, for a period of not more than one year,
(A) the person's commercial fishing license and the
right to obtain a limited .entry permit; or
(B) one or more of theperson's limited entry permits
and the person's right to obtaina commercial fishing license;
and
(2) upon a third or subsequent conviction the cour”shall’
suspend, for a period of not more than three years,
(A) the person's commercial fish ~ license and the
right to obtain a limited entry permit; or
(B) one or more of theperson's limited entry permits
and theperson's right to obtain a commercial fis_hing license.
Sec. 2. AS 16.05.710 is amended by addin new subsectio to read:
(c) During the period for which a limited entry permit is sus-

pended under (a) of this section a permit card may not be issued and
-1- CSHB 364 (Jud)
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the permit may not be transferred or sold.
(d) In this section
(1) "commercial fishing license" includes a crew member
license;
(2) “limited entry permit" includes an interim use permit,

¥ Sec. 3. AS 16.05 is amended by adding new sections)to read:

Sec. 16.05.72AASIACT~AAIBILI?ACAMAERSIAL FISHINGPENALTIES.
(a) A person who without JTtrrgr-cuT-pabi® mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a_ xlol*tion and
upon conviction is punishable by a fine of not more than _

A (1) $3,000 for afirst conviction; and
(2) $6,000 for asecond or subsequent conviction.

(b) In addition, the cour(€" shalT”*order forfeiture of any fish,
or its fair market value, taken or retained lur any manner in connec-
tion with S/ as a results of the commission of the violation. For
purposes of~th™s section, it is a rebuttable presumption that all fish
found on board ‘a fishing vessel used in or in aid of a violation, or
found at the fishing site, were taken or retained in violation of
AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the

jTrBoard of fisheries or the department. [t is the defendant's burden to

show by (a preponderance of the evidence”that fish on board or at the

| ;site were lawfully taken and retained.
‘0 (c) A person charged with a violation under this section s

entitled to a trial by court but not by jury, and is not entitled to
representation at public expense.
Sec. 16.05.7Z3 "MISDEMEANOR COMMERCIApFISHING PENALTIES.  (a)

A person who”negligently) violates AS 16.05.440 - 16.05.690, or a
regulation of tms ~board of fisheries or the department governing

CSHB 364(Jud) / -
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commercial fishing, 1is gquilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
th~ 7§25200/*or by imprisonment for not more than one year. or hy
both. In addition, the courp”jhal®order forfeiture of any fish, or
its fair market value, taken”or retainedjjm any manner in connection
with or<as a result of the commission of the violation, and the court
may forfeit any vessel and any fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violations Any fish, or its
fair market value, forfeited under thfs section may not also be for-
feited under AS 16.05.195. For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance of
the evidence that fish on board or at the site were lawfully taken and

retained.

(b)

If a person is convicted under this section of one of th

following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of

the violation:

(1)
2)
3)

commercial fishing in closed waters;
commercial fishing during a closed period or season;
commercial fishing with unlawful gear, including a net,

pot, tackle, or other device designed or employed to take fish commer-

cially; or

3 CSHB 364 (Jud)
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(4) commercial fishing without a limited entry
holder on board if the holder is required by lav, or regulation to be
present.

(c) If, within the 10 years pred“ding an 'offensey a person has
been convicted™two or more)times®~oT* n~offense list~rd”?ilT (bTybf this
section L[&el gardlessr of"whetf_r.er"th vi*tITonM—are-under—thirs-e-eetdron,
lender—AS 16:05.722" or._undereformer AS 16.05. 727>) then, upon a con-
‘Ittion of that person under this section”for far \**""ronvlisted in
(b) of this section, and in addition to the penalties imposed under
(a) of this section, the coupf i*nv7i”Pose a fine equal to three times
the gross value of the fish fobnd on board or at the fishing site at
the time of the-"&Falfron, or/a fine equal to $3J3,000, whichever is
greater. A

= Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in
AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860,  person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is guilty of a class A misdemeanor.

* Sec. 5. AS 16.05.720 is repealed.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 364(Jud) 4-
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Original sponsor: Rules/Governor

IN THE HOUSE

CS FOR HOUSE BILL NO. 364 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to commercial fishing violations

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.710(a) is repealed and reenacted to read:

(a) A person convicted of a misdemeanor for violating AS 1f
440 - 16.05.690 or a federal or state commercial fishing statute o
regulation is, in addition to other penalties provided by law, subject
to the following penalties:
(1) upon a first conviction the court may, for a period of
not more than one year,
(A) forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license; and
(2) upon a second or subsequent conviction the court may,
for a period of not more than three years,
(A) forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license.

* Sec. 2. AS 16.05.710 is amended by adding a new subsection to read:

(c) In this section
1- CSHB 364( )



(1)  "commercial fishing license" includes a crew member
license;
(2) "limited entry permit" includes an interim use permit.
Sec. 3. AS 16.0.5 is amended by adding new sections to read:
Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES,
(a) A person who without any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than
(1) $3,000 for a first conviction: and
(2) $6,000 for a second or subsequent conviction.
(b) In addition to the penalties imposed under (a) of
section, the court may
(1) for a first conviction, impose a fine equal to 50
percent of the value of the fish found on hoard or at the fishing site
at the time of the violation; and
(2) for a second or subsequent conviction, impose a fine
equal to the value of the fish found on board or at the fishing site
at the time of the violation.
Sec. 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, is guilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
than $15,000 or by imprisonment for not more than one year, or by
both. In addition, the court may order forfeiture of any fish, or its
fair market value, taken or retained in any manner in connection with
or as a result of the commission of the violation, and the court may

CSHB 364( ) 2-



forfeit any vessel andany fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violation. Any fish, or its
fair market value, forfeited under this section may not also be for-
feited under AS 16.05.195. For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance of
the evidence that fish on board or at the site were lawfully taken and
retained.

(b) If a person is convictedunder this  section of one of the
following offenses, then,in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of
the violation:

(1) commercial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer-
cially; or

(4)  commercial fishing without a limited entry permit
holder on board if the holder is required by law or regulation to be
present.

(c) If, within the 10 years preceding an offense, a person has
been convicted two or more times of an offense listed in (b) of this
section, regardless of whether the convictions are under this section,

under AS 16.05.722, or wunder former AS 16.05.720, then, upon a
-3- CSHB 364( )
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conviction of that person under this section for a violation listed ii

(b)
(a)

of this section, and in addition to the penalties imposed unde
of this section, the court may impose a fine equal to three time

the gross value of the fish found on board or at the fishing site at
the time of the violation, or a fine equal to $10,000, whichever is
greater.

* Sec.

4, AS 16.05.925 is amended to read:
Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided ir

AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860, a person who violates AS 16.05.920, or a regulation adcptec
under this chapter or AS 16.20, is'guilty of a class A misdemeanor.

* Sec.
* Sec.

364 (

5. AS 16.05.720 is repealed.
6. This Act takes effect immediately under AS 01.10.070(c).
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Introduced ge>Q0288h
Referred:—
mJjudiciary

BY THE RULfeS COMMITTEE BY
IN THE HOUSE .REQUEST OF THE GOVERNOR

HOUSE BILL NO. 364
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
An Act relating to commercial fishing violations
and providing for an effective date

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

() Upon (@ first or second misdemeanor conviction )of a
for a violation of AS~ib.Ub.440
or state law or regulation for the conservation ort development \("PkO-
TECTION] of the commercial fish of the state, the court may, in addi—
tion to the penalty “otherwise imposed by Jlaw"kforfeit the person's
right to hold or obtain) a commercial fishing license or to obtain an
interim use or limited entry permit [OF THE PERSON] for a period of
one year, or, if the person holds an interim wuse or Jlimited entry
permit, suspend one or more of the person's permits for a period of
one year. JUpon a third or subsequent conviction, the court may, in
addition to the penalty otherwise imposed by law, forfeit the personls
right to hold or obtain a commercial fishing license for a period not
to exceed three years, or if the person holds an interim use or limit—
ed entry permit, suspend one or more of the person®s permits ior a
period not to exgaed-t-hree~years. During the period that an interinm
use or limited entry permit is suspended, a permit ~card may not be

ued and the permit may not be transferred or sold
* Sec. 2. AS~T6t05~. 7110 is americledby adding a new subsectior”co read:
(c) In this section "commercial fishing license" includes a

.crdwmember~ license.

HB0364A -1- HB 364
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*

Sec. 3. AS 16.05 is amended by adding®new sections,td fead:
Sec. 16.05.722. STRICT LIABILITY CONNERGIAL FISHING PENALTIES.
() A person who" without any culpable mental state violates
AS 16.05.440 -- 16.05.690, or a regulation of the board of fisheries
or the department governing commercial fishing, 1is guilty of a \vio-
lation and upon conviction is punishable by a fine of not more than
tn addition, ~he”~court shall order forfeiture of any fish,”"S>r
ich""fair market value, taken or retained in any manner in connection
with or as a result of the commission of the violation. For purposes
of this section, it is a rebuttable presumption that all fish found on
board a fishing vessel used in or in aid of a violation, or found at
the fishing site, were taken or retained in violation of AS
16.05.440 --16.05.690 or a commercial fisheries regulation of the

board of fisheries or the departmentT®" It is the defendant®s burden

preponderance of the evidence that fish on board or at

charged with a violation under (a) of this section

trial by court |5iJt_not by juryjyand is not entitled
at public ex
must prnvp thp rnmmissinn of a violation of thi
ponderance of the evidence.__

MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 -- 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, 1is guilty of a misdemeanor and 1in addition to
punishment wunder other provisions in this title, including
AS 16.05.195 and 16.05.710, is punishable upon conviction by a fine of
not more than $15,000 or by imprisonment for not more than one year,

or by both. In addition, the court shall order forfeiture of any

HB 364 -2- HBO364A
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fish, rr ts fair market value, taken or retained in any manner in
connection with o0iiJS--a-4:£siilt of the commis”sionof the violation, and
the court may” forfeit any vessel and”®jjny fishing__gea-rT including any
net, pot, tackle, or other device designed or employed to take fish
commercially, that was used in or in aid of the violation. Any  fish,
or its fair market value, forfeited under this section may not also be
forfeited under AS 16.05.195. For purposes of this section, it 1is a
rebuttable presumption that all fish found on boarc. a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 -- 16.05.690 or a
commercial fisheries regulation-ef— trfrs heard- o-f~ fisheries or the
department, and"jft"is the defendant®"s burden to show by a preponder-

ot the evidence that fish on board or at the site were lawfully
taken and retained.

"(b) If a person is convicted under this section of one of the
following offenses , then”_in-add-i-t-ion-bo-the_pena]ties imposed — under

(a) of jthis"section, the court shall impose a fine equal to the gross

Rvalue nfrt-hp fiah fnnnd-<wm-Knarri nr at the fishing site at ths time of

the violation:

(?.) commercial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer —
cially; or

(4) commercial fishing without a Jlimited entry pernmit
holder on board if the holder is required by law or regulation to be
present.

(c) If, within the(™l0-xearsjpreceding an offense, a person has

beet”convicted two or more time~of an offense listed in (b) of this

HBO364A -3- HB 364



(£)

11

section, regardless of whether the convictions ere lender this section,
under AS 16.05.722, or under former AS 16.05.720, then, upon a con-—
viction of that person under this section fpr a violation listed in
(b) of this section.”and rrr additittn-to-the penalties imposed under
(a) of this section, y:he Cour/shal”~Jjnpose a fine -equal to tKri
mifies the gross value of the fish found on boai-d or at the fishing
site at the time of the violation, or a fine equal to $10,000, which?,
ever is greater.

s (d) j°Trr fhis section, tobe "negligent” means tbo deviat% from the
;tajrdard of care that a reasonable person involved in commercial”/
(fishing would observe in the situation. A © O
Seir:—U+— A£26-rfh5rif25r~TS--amend«d--trr'iT fad/

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in
AS 16.05.430, 16.05.722. 16.05.723, [16.05.720,] 16.05.831, and
16.05.860, a person who violates AS 16.05.920, or-a-reguT-a-t-ion-~adopted

under this chapter or AS 16.20, 1is guilty of a class A misdemeanoi

under AS 01.10.070(c).

CD
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Section 1.
AS 16.05.710 1is repealed and reenacted to read:

(a) Upon a first misdemeanor conviction of a person
for a violation of AS 16.05.440 -- 16.05.690 or a federal
or state law or regulation governing commercial fishing,
the court may, 1in addition to the penalty imposed by law,

(1) forfeit the person®s right to hold or obtain
a commercial fishing license, or limited entry permit for
a period of up to one year, 1if the person does not hold a
limited entry permit, or

(2) if the person holds a limited entry pernmit,
suspend the person's permit for a period of up to one
year.

(b) Upon a second or subsequent misdemeanor conviction
of a person for a violation of AS 16.05.440 -- 16.05.690
or a federal or state law or regulation governing
commercial fishing, the court may, in addition to the
penalty imposed by law,

(1) forfeit the person®s right to hold or obtain
a commercial fishing license or limited entry permit for a
period of up to three years, if the person does not hold a
limited entry permit, or

(2) if the person holds an interim use or limited
entry permit, suspend the person®s permit for a period of
up to three years.

During the period that a limited entry permit 1is
suspended, a permit card may not be issued and the permit
may not be transferred or sold.

(c) In this section "commercial fishing license"
includes a crewmember license, and "limited entry permit"”
includes an interim use permit.

Page 2

AS 16.05 1is amended by adding new sections to read:

Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING
PENALTIES.

(a) A person who without any culpable mental state



violates AS 16.05.440 -- 16.05.690, or a regulation of
the board of fisheries or the department governing
commercial fishing, 1is guilty of a violation and upon
conviction 1is punishable by a fine of not more than

(1) $3,000 for a first conviction;
(2) $6,000 for a second or subsequent conviction.

(b) In addition to the penalties imposed under (a) of
this section, the court may

(1) for a first conviction, 1impose a fine equal to
50 percent of the value of the fish found on board or at
the fishing site at the time of the violation;

(2) for a secor”™ or subsequent conviction, impose a
fine equal to 100 percent of the value of the fish found
on board or at the fishing site at the time of the
violation.

Suggested changes for Pages 2 -4, Misdemeanor Commercial
Fishing Penalties:

Page 3, line 17: delete "shall™, insert "may

Page 4, line 5: delete "shall™, insert "may

Page 4, delete subsection (d).



April 15, 1988
MEMORANDUM

TO: Ed Hein
LAA Legal Services

FROM: Rep Mike Navarre

SUBJECT: HB 354, Relating to penalties for commercial fishing
violations.

Attached is some draft language 1| would like to incorporate into a
"blank committee™ CS for HB 364. Feel free to alter the drafting
style if it isn"t suitable, but please retain these concepts in the
language:

Under Section 1 of the bill, the idea is this:

For a misdemeanor conviction, if the person does not have a interim
use or limited entry permit, they forfeit their commercial fishing
(crewmember) license for a time (up to 1 or 3 years, depending on
the conviction). They also cannot obtain an interim use or limited
entry permit during that period.

If they do hold an interim use or limited entry permit, it is
suspended, and they forfeit the right to obtain a crewmember
license for the same time period.

Relating to this: Should the language referring to limited
entry permits simply be "entry permits”™? The Fisheries Entry
Commission also issues permits in unlimited fisheries. Can"t
these be suspended also?

In Section 2 of the bill, we are staying with the basic concept
established by the department, setting penalties for strict
liability offenses. The idea is to initiate self-enforcement, by
providing a deterrent. However, the defendant still retains the
right to a jury trial and public defender, and the fine is set at a
maximum of $3,000 for a first offense and $6,000 for a second or
subsequent offense.



In a similar vein, the fish are not automatically forfeit.

Instead, the court would have the discretionary power (depending,
we hope, on the severity of the violation) to impose an additional
fine, equal to half (for a first offense) or all (on a second or
subsequent offense) the market value of the fish on board or at the
site when the violation was committed.

Section 3 of the bill - the only changes suggested are the
following:

Page 2, line 29: delete "shall™, insert "may
Page 3, line 5: delete "shall™, insert "may"
Page 4, line 5: delete "shall™, 1insert "may"

Page 4: delete subsection (d).

Please contact Pat Malone of my staff if you have any questions.

Thanks.



Amendments to CS HB 364(Resources).

Page 1:

Insert new bill Section 1 & 2, revised AS 16.05.190 - 195. -
renumber other bill sections accordingly.

Other changes, page 1:

line 14: insert "or second"

line 16: delete "forfeit", replace with "suspend"

line 19: delete "forfeit”

line 21: delete "second"”, replace with "third"

line 23: delete "forfeit”, replace with "suspend"”

line 26: delete "forfeit"

explanation: returns to existing law"s requirment of 3 or more

convictions for a three year suspension, makes language regarding
license and permit suspensions more consistent.

Page 2:

line 11: after the word "violation"™, 1insert "as defined in
AS 11.81.900(b)(56),"

explanation: clarifies that a strict liability offense (no culpable
mental state required) does not entitle offender to jury trial and
public defender.

Delete lines 15 - 22.
Page 3:
Delete lines 1 - 15, beginning with the words "In addition,"”

Explanation: Seizure and forfeiture of catch for both strict
liability and misdemeanor offenses are now handled under revised
AS 16.05.190 - 195.

other changes requested bv Departments of Public Safety & Law:

Page 3, line 18: change "may"™ to "shall"”

Page 4, line 6: change "may"™ to "shall"

Reinsert the definition of negligence as in original HB 364.



AS. 16.05.195 1is repealed and reenacted to read:

AS 16.05.190 Seizure, forfeiture, and disposition of catch and
equipment, (a) All equipment used in or 1in aid of a violation this
title, or a regulation adopted under it, may be seized and forfeited
to the state, and all catch taken, transported or possessed contrary
to the provisions of this title shall be seized and forfeited to the
state

(1) upon conviction of the offender in a criminal proceeding
in a court of competent jurisdiction.

(2) upon judgement of a court of competent jurisdiction 1in a
proceeding in rem that an item specified above was used in or in r.id
of a violation of this title or a regulation adopted under it.

(c) Items specified under (a) of this section may be forfeited
under this section regardless of whether they were seized before
instituting the forfeiture action.

(d) An action for forfeiture under this section may be joined
with an alternative action for damages brought by the state to
recover damages for the value of catch transported, or possessed
contrary to the provisions of this title or a regulation adopted,
under 1it.

(e) It is no defense that the person who had the item specified
in (a) of this section in possession at the time of its use and
seizure has not been convicted or aquitted in a criminal proceeding
resulting from or arising out of its use.

(f) Forfeiture may not be made of an item subsequently sold to
an innocent purchaser 1in good faith. The burden of proof as to
whether the purchaser purchased the item innocentlyand 1in good
faith shall be on tie purchaser.

(g) For the purposes of forfeiture of catch in this section, it
is a rebuttable presumption that all catch found in possession of
the defendant at the time of the offense were taken or retained in
violation of this title, or a regulation adopted under it. It is
the defendant®s burden to prove the contrary by a preponderance of
the evidence.

(h) An item forfeited under this section shall be disposed of at

the discretion of the department. If sold, the proceeds of the sale
shall be transferred to the proper state officer for deposit in the
general fund. Before the department disposes of an aircraft it

shall consider transfer of ownership of the aircraft to the Alaska
Wing, Civil Air Patrol.

AS 16.05.195 is repealed and reenacted to read:

AS 16.05.195 Definitions. For the purposes of AS 16.05.190,
"equipment” includes guns, traps, nets fishing gear, vessels,
aircraft, other motor vehicles, sleds, and other paraphernalia or
gear, and "catch"™ 1includes all fish and game or parts of fish and
game or nests or eggs of birds taken.



HB 364

Public Safety_

STATE OF ALASKA A Bill ~~sion:
1988 LEGISLATIVE SESSION Publish Date:
FISCAL NOTE
REQUEST
Revision Date: Agency Affected:
Title: An act relating u> commercial BRU: Fish & Wildlife Protection
fishing and providing for an effective
date
Sponsor: Rules - Governor®"s Request Components:

Requestor: House Resources

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 Fy 91

PERSONAL SERVICES 0 0 0 0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS 0 0 0 0
TOTAL OPERATING 0 0 0 0
CAPITAL
REVENUE o 1 0 0 0

:UNDING:: (Thousands of DOIIaKEln_ 0"

GENERAL FUNDS 0 0 0

FEDERAL FUNDS

OTHER

TOTAL 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0

PART-TIME 0 0 0 0

TEMPORARY 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Colonel Jack Jordan Phone:
Division: Fish & Wildlife Protection Date:
Approved by Commissioner: Date:
Agency: Public Safety N n

Distribution (by preparer): n

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency(ies)

Senate Secretary

FY 92 FY 93

0 0

0 0

0 0

0 0

0 0

0 0

0 0

0 0
269-5532
01/07/88
01/07/88

page _1__of 1



