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Here is an example of an approach — a tough but fair approach
— that works. We need to study the success stories like Anne
Arundel County, to publicize them, to replicate them, and to
fashion policies that foster similar success.

Also, we can establish other measures that deter drug use
by young people.Laws that take away or delay the privilege
of driving a car 1f ayoung person is caught using drugs are
one such deterrence. New Jersey, Missouri, and Oregon already
have laws like this. Other states are considering them and 1
hope more states will enact such denial laws.

The key to effective prevention programs is the
determination of local educators, parents, students, and
communities to remove drugs from their schools and the lives
of students. If thatdetermination is lacking, nofederal
program can substitute for it. But In some instances there is
also a need for specific resources to establish greater
security within and around schools and to get comprehensive
prevention efforts up and running. Federal funds are now
being provided to all schools to supplement state and local
resources.

But I am aware that In some instances even the expanded
federal help may not be enough. So today I want to take this
opportunity to announce that 1 am making available some &2
million from my discretionary funds for proposals to assist
schools that face a serious Immediate threat from i1llegal drug

use, and that lack the resources to address this threat. If



the forces of inertia or unresponsive local and state
education bureaucracies are standing iIn the way of getting
drugs out of a school, we stand ready to help principals
overcome these obstacles. We want to provide resources and
technical assistance where they are needed. Funds will be
available to support prevention activities involving law
enforcement officials, parents, school personnel, students,
and community organizations. So: If a school has a drug
problem and federal resources are needed to help, 1 invite the
principal to call the Department of Education. Call: (202)
732-3566, tell us what you need, and we will work to see that
resources and assistance are provided up to the limits of our
legal authority.

In most neighborhoods, the work of committed adults can
make a difference. We"re seeing a shift i1n thinking across
America principally as a result of the work that many of you
here today are doing. We must continue this effort, with more
emphasis on making users responsible for the damage they cause
both here at home and abroad.

We are making progress on the war on drugs. We have seen
fundamental changes iIn attitude, and even changes iIn the
levels of drug use. But we must do more. We have to finish
the job we have begun iIn the war on drugs. Drugs are striking
down too many of our children. We have to strike back. There

are few more iImportant tasks before us.
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The Judiciary Committee has considered HB 361

"An Act relating to suspension and revocation of a minor®s license to drive
and the definition of driver®s license; and providing for an effective
date."
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Original sponsor: Health, Education and
Sociral Services Committee

BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 361 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to revocation of a minor®s license
to drive, traffic offenses by minors, and the defini—
tion of driver"s license."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.15 is amended by adding a new section to read:
Sec. 28.15.185. COURT REVOCATION OF A MINOR®"S LICENSE TO DRIVE,
(@ A person who is at least 12 years of age but not older than 17
years of age who 1is adjudicated by a juvenile court of misconduct
involving a controlled substance under AS 11.71 or possession or
consumption of alcohol wunder AS 04."%.050 shall have the person®s
driver®s license revoked under (b) of this section.
(b) The court shall impose the revocation required under (a) of
this section as follows:

(1) for a first conviction or adjudication, the revocation
shall be for six months or until the person reaches 16 and one-half
years of age, whichever 1is longer;

(2) for a second or subsequent conviction or adjudication,
the revocation shall be for one year or until the person reaches 17
years of age, whichevei 1s longer.

(c) Upon conviction or adjudication of an offense listed in (@)

- of thissection the court may, upon petition of the person, review the

revocation and may restore the driver"s license, except a court may
not restore the driver®"s license

(1) for a period of 90 days for the first conviction or
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adjudication, or 180 days for second or subsequent convictions or

adjudications; and

2 until the person has taken and successfully comf

state approved program of drug rehabilitation if convicted of miscon—
duct involving a controlled substance under AS 11.71, or alcohol

rehabilitation 1f convicted of possession or consumption of alcohol

under AS 04.16.050; this paragraph does not apply to a person who j

resides 1n an area that does not offer a state approveddrug or alco- ]

hoi rehabilitation program.

(d) Notwithstanding the provisions of AS 28.20.240 and 28.<0.-
250, upon conviction of an offense specified in (a) of this section,
the department may not require proof of financial responsibility
before restoring or issuing the person®s driver"s license.
Sec. 2. AS 28.40.100(a)(5) 1s amended to read:

(B) "driver®s license” or "license" when used 1in relation

to driver licensing, means a license, permit” or privilege to obtain a
driver®s license, whether or not a person holds a valid license 1issued
in this or another jurisdiction, to drive a motor vehicle under the
laws of this state;
Sec. 3. AS 47.10.010 1is amended by adding a new subsection to read:

((©)) The provisions of AS 47.10.020 - 47.10.085 do not apply
driver®s license proceedings under AS 28.15.185. The court shall
impose a driver"s license revocation under AS 28.15.185 in the same
manner as adult driver®s license revocations, except that a parent or
legal guardian shall be present at all proceedings.

Sec. 4. AS 47.10.070 is amended by adding a new subsection to read:

(b) IT the petition states facts that indicate the minor he

committed misconduct involving a controlled substance prohibited by

AS 11.71, or has possessed or consumed alcohol in violation of

CSHB 361 (HESS) _2-
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AS 04.16.050, the court shall at the beginning of the hearing advise
the minor of the mandatory period of driver®s license revocation that
may be imposed under AS 28.15.185. Failure =« advise the minor as re—
quired by this subsection constitutes harm.ess error and does not
affect authority of the court under AS 28.15.:85 or AS 47.10.080.

Sec. 5. AS 47.10.090(-1/ 1s amended to read:

(@) The court shall make and keep records of all cases brought
before 1t. The court"s official records may be 1inspected only with
the court®s permission and only by persons having a legitimate inter—
est in them. All information and social records pertaining to a minor
and prepared by an employee of the court or by a federal, state or
city agency in the discharge of the employee"s or agency"s official
duty, are privileged and may not be disclosed directly or indirectly
to anyone without the court®"s permission, except for traffic offenses
and driver®s license action ¢t;<ien under AS 28.15.185. Traffic of—
fenses and driver"s license action under as 28.15.185 may vrot be
disclosed without the court"s permission, except as specified 1iIn
AS 28.15.151. However, a state or city law-enforcement agency shall
disclose information regarding a case which 1is needed by the person or
agency charged with making a preliminary investigation for the infor—
mation of the court. The court shall forward a record of adjudication
of a violation of an offense listed in AS 28."5.185(a) to the Depart—
ment of Public Safety. Within 30 days of the date of a minor®s 18th
birthday or, if the court retains jurisdiction of a minor past the
minor"s 18th birthday, within 30 days of the date on which the court
relinquishes jurisdiction over the minor, the court shall order sealed
all the court"s official records, 1information and social records
pertaining to that minor, as well as records of all driver®"s license

proceedings under AS 28.15.185, criminal proceedings against the minor

-3- CSHR 361 (HESS)
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and punishments assessed against the minor except for traffic of-
fenses. A person may not use these sealec records for any purpose
except that the court may order their use for good cause shown or may
order their use by an officer of the court in making a presentencing
report for the court.
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Offered: 4/21/88 5-14948
Referred: Judiciary and

Finance

Original sponsor: Health, Education and

Social Services Committee

BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 361 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to revocation of a minor"s license

BE

todrive, traffic offenses by minors, and the defini-
tion of driver®s license."
IT ENACTED BY THE LEGISLATURE OF THE STATE 07 ALASKA:
* Section 1. AS 28.15 1is amended by adding a new sectionto/read:
Sec. 28.15.185. COURT REVOCATION OFXAMINOR™S LICPBE TQ_- DRIAtE.
(a) A person who 1is at lea.” 12_years pf age"Tnft"Tiat:olde"r~than *77)
years of age who is adiudicated by a juvenile court nf misconduct
involving a controlled substance wundei”™AS in717)or possession < r|/”
consumption of alcohol under A&V(T\16.050/Ashall have the person®s?
driver®s license revoked under (b) of this section.

(b) The court shall impose the revocation required under (a) of
this section as follows:

(€9} fora first conviction or adjudication, the revocation
shall be foi*six”mohtj”s or until the person reaches 16 and one-half
years of age, whichever is longer;

(2) for a_s.econd or subsequent conviction or adjudication,
the revocation shall be fojf~onetyeiPr or until the person reaches 17
years of age, whichey”?ir~1?7”onge?”

(c) Upon conviction or adjudication of an offense listed 1in (a)
of this section the court may, upon petition of the person, review the
revocation and may restore the driver®s license, except a court may
not restore the driver®s license

(1) for a period of 90 days for the first conviction or

HB0361B -1- CSHB 361 (HESS)
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adjudication, or 180 days for second or subsequent convictions or
adjudications; ard

(2) urtil the person has taken and successfully completed a
state approved prograin of drug rehabilitation if convicced of miscon-
duct involving a controlled substance under AS 11.71, or alcohol
rehabilitation if convicted of possession or consumption of alcohol
under AS 04.16.05j0; this paragraph does not apply to a person who
resides 1in anAafAA tplt does not offer a state approved drug or alco—
hol rehabilitation program.

(d) Notwithstanding the provisions of AS 28.20.240 and 28.20.-
250, wupon conviction of an offense specified in (a) of this section,
the department®-may not requireT?)proof of financial responsibility
before restoring or 1issuing the person®s driver®s license.
Sec. 2. AS 28.40.100(a)(5) 1is amended to read:

(5) "driver®s Jlicense" or "license"™ when used in relation
to driver licensing, means a license, permit”® oil”privilege T"obtai”a
driver®s license,./whether or not a person holds a valid license 1issued
in tETsT or another jurisdiction, to drive a motor vehicle under the
laws of this state;

Sec. 3. AS 47.10.010 1is amended by-"3cldingf a nevr~tibsectio”to”reAd:
(d) The provisions of ASA4Z~1CL020 - n7>-LQ_J2i}5: to
driver®s license proceedings under AS 28.15..JL85. "~The c all
impose a driver®s license revocation under AS 28.15.185 in the same
manner as adult driver®s license revocations, except that a parent or
legal guardian shall be present at all proceedings.
Sec. 4. AS 47.10.070 1is amended by adding a new subsection to read:
(b) If the petition states facts thab”indica_fce--"the minor has
committed misconduct involving . controlled substance prohibited by

AS 11.71, or has possessed or consumed alcohol in violation of

CSHB 361(HESS) -2- HB03618



AS 04.16.050, the court shall at the beginning of the hearing advise
the minor of the mandatory period of driver"s license revocation that
may be imposed under minor
quired by this subsection constitutes harmless error and doe

affect the authority of /tlie”court undeV AS 28.15.185 or AS 47.10.080.

Sec. 5. AS 47 .10 .090(@]) is " wmmded ~to\read:

(a) The court shaVl make and keep records of all <cases brought
before it. The court"s official-’fecords may be inspected only with
the court®"s permission and only by persons having a legitimate inter—
est in them. All information and social records pertaining to a minor
and prepared by an employee of the court or by a federal, state or
city agency in the discharge of the employee®"s or agency®"s official
duty, are privileged and may not be disclosed directly or indirectly
to anyone without the court"s permission, except for traffic offenses
and driver®s license action taken under AS 28.15.185. Traffic of—
fenses and driver®s license action under AS 28.15.185 may not be
disclosed without the ~court"s permission, except as specified in
AS 28.15.151. However, a state or city law-enforcement agency shall
disclose information regarding a case which is needed by the person or
agency charged with making a preliminary investigation for the 1infor—
mation of the court. The court shall forward a record of adjudication
of a violation of an offense listed in AS 28.15.185(a) to the Depart—
ment of Public Safety. Within 30 days of the date of a minor"s 18th
birthday or, if the court retains jurisdiction of a minor past the
minor®s 18th birthday, within 30 days of the date on which the court
relinquishes jurisdiction over the minor, the court shall order sealed
all the court®s official records, information and social records
pertaining to that minor, as well as records of all driver"'s license

proceedings under AS 28.15.185, criminal proceedings against the minor

HB0361B -3- CSHB 361 (HESS)



and punishments assessed against the minor except for traffic of-
fenses. A person may not use these sealed records for any purpose
except that the court may order their use for good cause shown or may

order their use by an officer of the court in making a presentencing

report for the court.
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Offered: 4/21/88

Referred: Judiciary and A
Finance (yIN
Original sponsor: Health, Education and

Social Services Committee

BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 361 (HESS)
IN THE LEGISUTURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to revocation of a minor"s license

todrive, traffic offenses by minors, and the defini-

tion of driver®s license."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.15 is amended by adding a new section to read:

Sec. 28.15.185. COURT REVOCATION OF A MINOR®"S LICENSE TO DRIVE.
(a) A person who is at least 12 years of age but not older than 17
years of age who is adjudicated by a juvenile court of misconduct
involving a controlled substance®”unde™-~v~A~11.71""~~0r" possession or
consumption of alcohol under"AS”"04TI6.050"sKaH have the person's
driver"s license re- ked under (b) of this section.

(b) The court(shall impose-"he revocation required under (a) of
this section as follows:.,

(¢D) foi>arrirst /conviction or adjudication, the revocation
shall be for~Six months or until *i#» person reaches 16 and one-half
years of ager-whichever is longer;

(2) for a second or subsequent conviction or adjudication,
the revocation shall be for one year or until the person reaches 17
years of age, whichever is longer.

(c) Upon conviction or adjudication of an offense listed in (Q)
of this section the court may, upon petition of the person, review the
revocation and may restore the driver®s license, except a court may
not restore the driver"s license

(1) for a period of 90 days for the first conviction or

HB0361B -1- CSHB 361 (HESS)
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adjudication, or LBf-dnys for second or subsequent ~convictions or
adjudications;/and/

(2) until the person has taken and successfully completed a
state approved program of drug rehabilitation if convicted of miscon—
duct involving a controlled substance under AS 11.71, or alcohol
rehabilitation if convicted of possession or consumption of alcohol
under AS 04.16.050; this paragraph does not apply to a person who
resides ip~tarT*ar&a”hat does not offer a state approved drug or alco—
hol rehabilitation progxain = -————————————mu

Notwithstanding the provisions of AS 28.20.240 and

upon conviction of an offense specified in (a) of this section,

department may not require (“proof® of financial responsibility

before restoring or issuing the person®sdrivei®s license-:------—
Sec. 2~-"AS 28.40.100(a)( 5 ) amended to read:

(5) "driver®"s license" or "license" whe j.n relation 0
to driver licensing, means a license, permit? 0 obtain a

driver"s license, whether or not a person holds a "airrd~Ticense issued
in this or another jurisdiction, to drive a motor vehicle under
laws of this state;
Sec. 3. AS 47.10.010 is amended by adding a new sukftoctrion to re
(d) The provisions of AS"-?-rTo7020 - 47 .10.085~dt5not apply t
driver®s license proceedings under AS 28TT57185. The court shall
impose a driver®"s license revocation under AS 28.15.185 in the same
manner ao adult driver"s license revocations, except that a parent or
legal guardian shall be present at all proceedings.
Sec. 4 S 47.10n7070"is]>amended by adding a new subsection to read:
(b) If the petition states facts that indicate the minor has
committed misconduct involving a controlled substance prohibited by

AS 11.71, or has possessed or consumed alcohol in violation of

CSHB 361(HESS) -2- HBO361B



1 AS 04.16.050, the court shall at the beginning of the hearing advise

2 the minor of the mandatory period of~AdITver®s license"-rsiiscation that
3 Se imposed under AS 28.15.185./ Failure to advise the minorafrs-e-
4 :d by this subsection constitutes harmless error and does not
5 nr-Uae. authority of the court undpj?"?rS*"28.15.185 or AS 47.10.080.

6 * Sec. 5. AS 47 .10 .090Ca5 i5~amended tn-road

7 (a) The court shall make and keep records of all cases Dbrought
8 before 1it. The court®"s official records may be inspected only with
9 the court®"s permission and only by persons hav®ng a legitimate inter —
10 est in them. All information and social records pertaining to a nrnor
11 and prepared by an employee of the court or by a federal, state or
12 city agency 1in the discharge of the employee®s or agency®"s official
13 duty, are privileged and may not be disclosed directly or indirectly
14 to anyone without the court®"s permission, except for traffic offenses
15 and driver®s license action taken under AS 28.15.185. Traffic of-
16 fenses and driver®s license action under AS 28.15.18! not be

disclosed without the court®"s permission. [xcept as s
A
{£&) 7 w1/ uiol/ever® a state or city law-enforcement agency shall

disclose information regarding a case which is needed by the person or

O') SIfC agency charged with making a preliminary investigation for the infor—
21 mation of the court. / The court shall forward a record of adjudication
22 of a violation of an offense listed in AS 28.15.185(a) to the Depart—
23 ment of Public Safety, Within 30 days of the date of a minor®"s 18th
24 birthday or, if the court retains jurisdiction of a minor past the
25 minor®s 18th birthday, within 30 days of the date on which the court
26 relinquishes jurisdiction over the minor, the court shall order sealed
27 all the court"s official records, information and social records
28 nertaining to that minor, as well as records of all driver”®s license
29 proceedings under AS 28.15.185, criminal proceedings against the minor

HB0361B -3- CSHB 361 (HESS)



and punishments assessed against the minor except for traffic of—

fenses. A person maynot use these sealed records for any purpose
except that the Court may order their use for good causeshown or may
order their use by an officer of the court in making a presentencing

report for the court.
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STATE OF ALASKA bill version: ¢€Shb 361(HESS)

195§ LEGISLATIVE SESSION publishdaTE: House 4/21/8s8
DT FISCAL NOTE

Revision Date: Agency Affected:  Public Safety

Tilie : An \rr rplaM’'n;; rn suspension and  BRU: Motor Vehicles
revocation of a minor's license to drive.

sponsor: House hf.SS Components : Driver Services

Requestor: House ~ HESS

EXPENDITURES/REVENUES:  (Thousands ofDollars)

OPERATING FY g8 FY 89 FY 90 FY 91 Y92 FY 93
PERSONAL SERVICES 5.4 7.5 7.9 8.3 8.7
TRAVEL
CONTRACTUAL
SUPPLIES |
EQUIPMENT )
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- 8.0 1.8 8.2 8.6 9.0

2 2 2 .2
1 1 1 1

PICY SN

CAPITAL

REVENUE - 0- 1.0 9.5 18.0 34.0 34.0

FUNDING: (Thousands of Dollars)

GENERAL FUND 8.0 7.8 8.2 8.6 9.0
FEDERAL FUNDS
OTHER

TOTAL -0- 8.0 7.8 8.2 8.6 9" 0

POSITIONS.

FULL-TIME
PART-TIME 1 1 1 1 1 |
TEMPORARY |

ANALYSIS : (Attach aseparate page if necessary)

One part-time clerical position will be necessary to handle additional work—
load, including preparing file, entry of license action on computer, preparing
certified copies, notifying individual, maintaining proof of insurance file,
preparation of record for microfilm, entry of data on microfilm retrieval
system, etc. Cost brtakdown attached.

I ) —— (yg Bill Brown phone. 465-4335
Divisi®n: A Motor,Vehicles nNi»e 3-22-88

Approved hy Commissioner « NNV
Agency: " —'Eublxc Safety \\

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) , page-—— of



Processing Clerk |

Stair Months
PPT 12

Position Title Document

TTnic Status

Type of Expenditure
1
Salarv 4.3
Benefits 1.1
Premium Pay
Other
Total Personal Services
Travel
Conlractdal
Commodities
Equipment
Other
Total Cost

Funding Source Tor Total Cost

Federal Rcccirls 1002
G. F Match 1003
General Fund 1004

GF Program Receipts 1005
Other

Agency

BRU

Request For
New Position

Componeni

Amount

] Ii>:' VA

8.0

Pnhl 1c- Saf-aty-
Mofnr Vehicles

Driver- le.cvl.cat; m

No. of Positions Range/Step Barg. Unit cu
Location Election District

Juneau 4
Justification
This legislation will require action against the
driving privileges of an estimated 300 to 400
individuals who are convicted of, or adjudicated for
offenses which do not currently require action.
This position will prepare files, establishing
beginning and ending dates of the action; enter the
license action on the individual®s driving record;
change the status on the individual®s record; send a
notice to the 1individual concerning the action and
requirements for reinstatement; prepare certified
copies for prosecutors when individual is arrested
for driving while revoked; maintain proof of insur—
ance Tfile after reinstatement; change status on
driving record when license action is over; prepare
record for microfilm; enter data on microfilm

system; and assist in
license action.

retrieval correspondence

concerning the

reflecting nine months cost,
1988.

This form prepared
Position t begin October 1,

FY 89

Page of 3
Revised Date

goos
90 808>
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Position liilc 1)0Climent Processing Clerk Il

me Sums Slalf Months
12
Type of Expenditure
1
Salarv 4.3
Benefits I i
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
G. F Match 1003
General Fund 10041
GF Program Receipts 1005
Other
Agenc
> Request For .
2 New Position
Component
w

Amount

8.0

Pnhlfr Safety-
Mnhnr Vphlript;

.nrlvi'r Srrwvleac-

No. of Positions Range/Step Barg. Unit

Location Election District
Juneau 4

Justification

require action against the
estimated 300 to 400
or adjudicated for

require action.
establishing
enter the
record;
send a

This legislation will
d-Jving privileges of an
individuals who are convicted of,

offenses which do not currently
This position will prepare files,
beginning and ending dates of the action;
license action on the individual®s driving

change the status on the individual®s record;

notice to the individual concerning the action and
requirements for reinstatement; prepare certified
copies for prosecutors when individual 1is arrested
for driving while* revoked; maintain proof of 1insur—
ance file after reinstatement; change status on
driving record when license action is over; prepare
record for microfilm; enter data on microfilm
retrieval system; and assist in correspondence

concerning the license action.

reflecting nine months cost.
1988.

This form prepared
Position to begin October |,

Pagc 3 of 3
Revised Dale



STATE OF ALASKA billversion: cshb 361 (HESS)
1988 LEGISLATIVE SESSION PUBLISHDATE : )

FISCAL NOTE

REQUEST: ~
Revision Date: Agency Affected: Health & Social Services
Title: 1.. revocation of a minor"s BRU .

license to drive.."

Sponsor: HESS Components : :
Requestor : . .

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING - 0-

CAPITAL “o- o e e - 0- -0

REVENUE 70- . - 70- -n- -Nn- . -0~

FUNDING: (Thousands of Dollars)

GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS . (Attach a separate page if necessary)
N/A

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) Page - of



STATE

REQUEST:

Revision Date:

0? ALASKA 1988 LEGISLATIVE 8EO08ICN
FISCAL IfOTE

Bill Version:
Publish Date:

Agency Affected.:

CS K3 361
04/20/38

Alaska Court System

Title: An act relating to suspension BRU: Trial Courts
& revocation of a minor®"s license

Sponsor: House HESS Components:

Requestor: House HETFS

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING: XX 88 / FY.89 . “VvFY. 90 Fy oa1. , XX o2 FY 93
Personal SerVICES oottt e ceaaaaee e e e e aeeeeeeceaeaaaan
L= 7=
Contractual
SUpplaes e e eeeeceeaaaaaaaaan
0 JLU TN 01 =1 T
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2504 2nd Avenuie
Ketchikan, Alaska 99901
(907) 225-5552
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February 8, 1988

Mr. John Cote
P.O. Box 9350
Ketchikan, Alaska 99901

Dear Mr. Cote:

Thank you for your recent public opinion message in support of
House Bill 361.

I have not yet examined the bill closely, but on the face of
it 1 do support the measure. Teenage drunk driving has become
an enormous problem and the cause of many highway deaths and
injuries. I will support any measure that constructively
fights this problem.

The bill is now under consideration in the House Health,
Education and Social Services Committee with a further
referral to the House Judiciary Committee, which | chair. |
assure you that I will give it prompt attention once it has
reached my committee.

Tnanks again for writing and please feel free to contact me 1in
the future.

Sincerely

/John Sund
Representative
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Aleck CONSTANTINE, Appellant,
r.
STATE of Alaska, Appellee.

David BYAYUK, Appellant,
V.
STATE of Alaska, Appellee.

George KOKTELASH, Appellant,
V.
STATE of Alaska, Appellee.
Nos. A-1247, A-1409 and A-1414.

Court of Appeals of Alaska.

July 2, 1987.
Rehearing Denied July 31, 1987,

Fishermen who were found to be in
violation of fisheries regulations appeal'd
from separate judgments entered in tle
District Court, Third Judicial District, Nak
nek, John D. Mason and SJ. Buckalew, Jr.,
JJ., imposing fines in excess of $300 and
requiring forfeiture of fish and fishing
equipment Upon consolidation of aP eals,
the Court of Apgeals, Coats, J., held that
fishermen could be fined maximum of $300
for noncriminal violation of fisheries regu-
lations and could be required to forfeit fish
obtained in violation of regulations.

~ Reversed and remanded for resentenc-
ing.
~ Bryner, CJ., concurred and filed opin-
ion.
~Singleton, J., dissented and filed opin-
ion.

1. Aleck Constantine was found to be in violation
of a regulation, based uPon a no contest plea,
for fishing In closed waters. 5 AAC 06.350(1).
District Court Judge John D. Mason imposed a
fine of $2,500, all"suspended, and placed_Con-
stantine on probation for two Ye,ars. Judge
Mason ordered $6,7/97.60 worth of fish and 150
fathoms of gill net forfeited to the state.

David Byayuk was found to be in violation of
a regulation, based upon a no contest plea, for
fishing in closed waters. 5 AAC 06350(f). Su-
perior Court Judge SJ. Buckalew, Jr., imposed
a fine of $5,000"with $3,000 suspended. The
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Fishermen charged with noncriminal
violations of fisheries regulations, under
theory of strict liability, could be fined
maximum of $300 for each violation and
could be required to forfeit fish obtained in
violation  of regulations. AS 1255-
035(bK5), 16.05.190, 16.05.195.

Lisa M. Fitzpatrick, Asst Public Defend-
er, and Dana Fabe, Public Defender, An-
chorage, for appellant Constantine.

Barbara K. Brink, Asst Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for appellants Koktelash and Byayuk.

W .H. Hawley, Asst Atty. Gen., Office of
Sp. Prosecutions and Appeals, Anchorage,
and Harold M. Brown, Juneau, for appellee.

Before BRYNER, CJ., and COATS
and SINGLETON, JJ.

OPINION

COATS, Judge.

This case raises the question of what
noncriminal penalties the court is autho-
rized to impede for the violation of a regu-
lation.. Im Beran v. State, 705 P.2d 1280
(Alaska App.1985), we dealt with Fish and
Ggme Regulation 5 AAC 39.002 which pro-
vides:

Liability for Violations. Unless other-

wise provided iD 5 AAC 01-5 AAC 41 or

in AS 16, a person who violates a provi-
sion of 5 AAC 01-5 AAC 41 is strictly
liable for the offense, regardless of his
intent.
We concluded that the Board of Fisheries,
in passing this regulation, intended to au-

suspension was conditioned on no similar viola-
tions for one year. The fish oil board the ves-
sel, valued at"$6,094.62, and three shackles of
net were forfeited to the state.
George Koktelash was found to be in violation
ofa [eﬁulatlon, based upon his no contest Plea
for fis ng outside the Naknek subdistrict, 5
AAC 06320(e). Judge Buckalew imposed a fine
of $2,000, alf suspended. The suspension was
on the condition of no similar violations within
one year. Judge Buckalew ordered the forfei-
ture of the gear and fish on board the vessel.



CONSTANTINE v. STATE Alaska 189
Cittu 739 Pod 1M (AiukiApp. 19871

thorize the imposition of criminal penalties
for fishing regulations even if the defend-
ant had acted without negligence. Beran,
705 P.2d at 1284. However, we held that
we could not find that the Board of Fisher-
les was authorized to criminalize violations
which occurred without negligence where
the legislature had not specifically given it
that authority. Id. at 1284-85. We con-
J.uded that under these circumstances, in
order for a court to impose criminahpenal-
ties for the violation of a fishing regula-
tion, proof of at least a mens rea of negli-
gence was necessary. Id. at 1291,

In Beran, we also concluded that the
legislature did authorize the Board of Fish-
eries to make the breach of a regulation
punishable by a noncriminal fine without
proof of a culpable mens rea. Id. at 1283—
84. However, we did not decide what non-
criminal penalties could be imposed. Id. at
1284 n. 4. In this appeal, we are asked to
determine what penalties the legislature
intended to be available to sanction those
found in violation of fish and game regula-
tions where the state elects to proceed on a
theory of strict liability.

The appellants point to the definition of a
"violation" as it is defined in AS 1381.-
900(h)(56):

2, A{aska Statute 16.05.720 states in pertinent
art:

Penalties, (a) Except as modified b (cbof
this section, a person who violates AS' 16.05.-
480-16.05.690 or the regulations of the depart-
ment pertaining to commercial fisheries. is

gu3ty of a misdemeanor and upon conviction
|1558un|shab|e by a fine of not more than

00, orhy |mBr|sonment for not more than
one year, or"by poth.

(c).A person who is convicted of commer-
¢ial fishing in closed waters, commercial fish-
ing during a closed period or season, or com-
mercial f_lsh,m% with unlawful gear including
but_not limited to nets, pots, tackle, or other

" devices designed or employed to take fish
gommer,clally, IS guilty of a misdemeanor and
in addition fo the penalty |mBosed,under (a
of this section is punishable by a fine of no
less than the gross value to the fisherman of
the fish found on the vessel or at the fishin
site at the time of the violation.  Upon a thir
conviction of a person for a violation under
this subsection, and in addition to the forfei-
ture provision in AS 16.05.710, the fine shall
be not less than three times the gross value t
the fisherman of the fish found ‘on the vessel

"violation” is a noncrhninal offense pun-
ishable only by a fine, but not by impris-
onment or other penalty; conviction of a
violation does not give rise to any disabil-
ity or Ie(f;al disadvantage based on con-
viction ot a crime; a person charged with
a violation is not entitled

(A) to a *rial by jury; or

(B) to have a public defender or other
counsel appointed at public expense to
represent the person__

The appellants cite AS 12.55.035(b)(5) which
sets a maximum fine of $300 for a violation
and AS 12.85.010 which states that the
provisions of Title 12 “apply to all criminal
actions and proceedings in all courts except
where specific provision is otherwise
made...." They contend, therefore, that a
$300 fine is the maximum sentence which
may be imposed for a strict liability viola-
tion of fish and game regu.ations.

The state contends that it is a misconcep-

tion to assume that AS 12.85.010 precludes
reference to an%/ Benalty provision other
than AS 12.55.035(

violations under Title 16. The state urges
us to apply the penalty sections, except
those which provide for imprisonment, set
forth in AS 16.05.720Sa) and (c) and AS
16.05.195.* These penalties involve fines of

)5) for fish and game

or at the fishing site, or, if no fish are found

on the vessel ot at the fishing site, a fine of

not more than $10,000,

Alaska Statute 16.05.195 states:

Forfeiture of equipment, (a? Guns, traps, nets,
fishing (iear, vessels, aircraft, other motor ve-
hicles,” sleds, and other paraphernalia or gear
used in or in aid of a violation of this title, or
requlation adopted under this title, and all fish
and game or parts of fish and game or nests or
eggs of hirds taken, transported or possessed
contrary to the provisions of this title, or regula-
tItO? adopted under it, may be forfeited to the
state
(1) upon conviction of the offender in a crim-
inal proceeding of a violation of this title in a
court of competent jurisdiction: or

2) upon judgment of a court of competent

jurisdiction in & proceeding in rem that an item

specified above was used in or in aid of a
violation of this title or a regulation adopted

under it.

(br) Items specified in (a) of this section may
be forfeited under this section ,re(tl,ard[ess of
whether they were seized before instituting the
forfeiture action, , _ _

(c) Anaction for forfeiture under this section
may be joined with an alternative action for
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up t0 $5,000 and the forfeiture of fish and
gear.

After closely examining the question of
what noncriminal sanctions might be appro-
priate for violations of Fisheries regula-
tions, we conclude that the legislature sim-
ply has noc addressed this problem. We
are reluctant to assume that the legislature
intended to allow imposition of the maxi-
mum permissible noncriminal sanctions in
the face of legislative silence. The cases
before us involve the imposition of large
fines and forfeiture of Fish and gear In
cases where there has been no proof that
the defendants acted with negligence. In
Beran, Chief Jud?e Bryner, ina concur-
ring opinion, concluded that the due pro-
cess clause of the Alaska Constitution, art
1 87, precluded imposition of criminal
sanctions for an offense where there had
been no proof of a minimum mens rea.
705 P.2d at 1292. In my concurring opin-
jon in Beran, | recognized that this due
Process_ issue raised a serious question, but
ound it unnecessary to resolve this issue
under the facts of Beran.3 Id. at 1293,

We consider the imposition of substantial
penalties for the violation of an offense
without proof of mental culpability to be a
serious matter. We recognize that other
states and the federal government have
allowed the imposition of substantial sanc-
tions, mcludm? imprisonment,  without
proof that an offense was committed with a
culpable mental state. However, before
the courts are authorized to impose these
sanctions, in light of the due process impli-
cations under the Alaska Constitution, we

damages brought by the state to recover dam-
aﬁes or the value of fish and %ame or parts of
thiem or nests or eggs of birds Taken, transport-
ed or Possessed contrary to the provisions of
this title or a rePulatlon adopted under it.

(d) It is no defense that the person who had

the Item specified in &a) of this section in pos-

session at the time of its use and seizure has not

been convicted or acquitted in a criminal pro-

ceedmg resulting from or arising out of its use.
e) Forfeiture may not be made of an item
subsequently sold to an innocent purchaser in
ood faith. "The burden of ﬁropf as to whether
e purchaser purchased the item innocently
and in good faith shall be on the purchaser,
(f). An"item forfeited under this section shall

be disposed of at the discretion of the depart-

ment. Before the department disposes of an
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believe that the legislature should specifi-
cally indicate that it is necessary to impose
substantial penalties. The legislature
should also establish the nature of these
penalties, even if they can be properly de-
nominated as noncriminal penalties.

We believe that it is sufficiently clear
that the legislature has approved at least
the imposition of a maximum fine of $300
for a noncriminal violation. AS 12.55.-
035{bX5). We also believe that it is clear
that the legislature intended to authorize
the court to order the forfeiture of any fish
or game obtained in violation of a regula-
tion. We see no reason to allow a defend-
ant, even if he or she acted without fault,
to have a valid claim to fish or game ob-
tained in violation of a regulation. We
believe that AS 16.05.190 and AS 16.05.195
provide sufficient legislative authorization
for this action. However, we are unwilling
to go beyond this point without a dealer
indication of legislative intent.

The sentences are REVERSED and the
cases are REMANDED for resentencing
consistent with this opinion.1

BRYNER, Chief Judge, concurring.

In order to avoid the possibility that the
dissent might engender some degree of
confusion, I think 1t appropriate to summa-
rize my understanding of the limited scope
and effect of our decision in Beran v.
State, 705 P.2d 1280 (Alaska App.1985),
and in the present case.

aircraft it shall consider transfer of ownership
gftthle aircraft to the Alaska Wing, Civil Air
atrol.

3. In Beran v. Sate, 705 P.2d 1280 (Alaska 1985),
the narrow holding of the case was that, unlitss
specifically authorized by the legislature, crimi-
nal sanctions could not be imposed for the vio-
lation of a fishing regulation without proof of a
mens rea of at least negligence.

4, Constantine claims that the trial court erred In
ordering the forfeiture of all of the fish_on
board his vessel. He argues that the state failed
to show that ail the fish were fruits of the
violation  Our decision to remand for resen-
tencing makes it unnecessary for us to decide
this issue.
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In Beran, we held that, absent express

legislative authorization, the Board of Fish-

eries was not empowered to create a strict
liability offense punishable by criminal
sanctions. We nonetheless concluded that
the rePulatlon challenged in that case could
be enforced as a strict liability offense but
only if punished exclusively by noncriminal
penalties. We expressly left open the
question of what penalties might be con-
sidered permissible. Beran, 705 P.2d at
1283-84 and n. 4,

Our decision today provides a partial an-
swer to the question we left open in Beran:
we hold only that, in the absence of more
specific legislation, the challenged requla-
tion, when enforced as a.strict liability of-
fense, is punishable under the provisions
applicable to noncriminal violations under
AS 12.55.035(b)(5).

We do notJ)urport to restrict the legisla-
ture from adopting other, more stringent
noncriminal penalty provisions. Nor do we
restrict the state from invoking the full
force of the sanctions already provided for
under Title 16, by Erosecutmg violators for
negligent, rather than innocent, acts, See
Reynolds v. Slate, 655 P.2d 1313 (Alaska
App.1982).

SINGLETON, Judge, dissenting.

~ These consolidated cases present a single
issue: What penalties has the legislature
P_res_cnbed for violations of commercial-
|sh|n% regulations? 1 It ap{)ears to me
that the legislature has clearly and unam-
blguously manifested its intention that the
only penalties provided for commercial-fish-

1. The majority has.mijscharacterized the ques-
tion as "what noncriminal penalties the court Is
authorized to. impose for the violation of a
Ecommermal-flshm I re1gulat|0,n.” See supra, p.

(emphasis added). The  raischaracterization
comes from the majority's injtial failyre to rec-
ognize legislative supremacy m(frowdmg penal-
ties for Violations of law,” and also from the
megorlt 's failure to recognize that AS 16.05.-
12 (lagrzcg were all enacted in 1959, See ch. 94,
an, 18 23. an. 111 § 12(1959). As| shall show,
a fine in any amount was a "criminal penalty’
at thadt Hme. See § 65-2-1 ACLA (1949[)) which
provided: . . .

“‘Crime" defined. That a_crime or public
offense Is an_act or omission forbidden by
law, and punishable, upon conviction, by ei-
ther of the following' punishments: First.

733 P.2ct—S

ing violations are to be found in AS 16.05.-
720(a) and (c). A contrary holding consti-
tutes statutory repudiation, not statutory
interpretation.2

Alaska Statutes 16.05.010-.950 constitute
the Fish and Game Code. See AS 16.05.-
950. Alaska Statute 16.05.720 is part of
this code and was clearly intended hy the
legislature to Erowde the penalties for all
commercial-fishing violations. See Theo-
dore v. State, 407 P.2d 182 (Alaska 1965),
cert denied, 384 U.S. 951, 86 S.Ct. 1570,16
L.Ed.2d 547 (1966). This is clear from the
plain wording of AS 16.05.720, which pro-
vides:

(a) Except as modified by (c) of tliis
section, a gerson who violates AS 16.05.-
480-16.05.690 [statutes regulating com-
mercial fishing] or the regulations of the
deﬁar_tme_nt pertaining to commercial
fisheries is guilty of a misdemeanor and

upon conviction is punishable by a fine of
not more than 85,000, or by imprison-
[)neﬂt for not more than one year, or by
oth.

By its terms, the statute apr)lies to any-
one who violates a commercial-fishing reg-
ulation. It makes no mention of mens rea.
Reading the statute as the exclusive penal-
ty provision for these violations is rein-
forced by AS 16.05.925, enacted in 1984,
which provides in relevant part:
A person who violates AS 16.05.920, or a
regulatlon adopted under this chapter or
AS 16.20, is guilty of a class A misde-
meanor. However, a person who Vvio-
lates a regulation adopted under this

Death; Second. Imprisonment: Third. Fine;

Fourth. Removal from office; Fifth, Dis-

qualification to hold and enjoy any office of

honor, trust, or profit.

This section was amended by ch. 132, § 2
SLA 1957 to abolish capital punishment, and
was renumbered after codification without Sig-
nificant change as former AS 11.75.020. This
section was repealed in 1978,

2. The extent to which seizure and forfeiture of
gear isalso available as a penalty for a violation
of a commermal-ﬂshma\re ulation is governed
by AS 16.05.190 and AS 716.05.195. “See also
§'39-2-10 ACLA (19492, which governed "forfei-
tures” for violations of fishing regulations prior
to statehood.
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chapterfor the requlation of commer-
cialfisheries is subJ/_ect to the penalties
sgt]out In AS 16.05.720. [Emphasis add-
ed.

Compare AS 16.05.900 (a person who vio-
lates AS 16.05.870-.895 Is Pu_ﬂty of a class
A misdemeanor [and implicitly sukgect to
the penalties prescribed in AS 12.55.035]).

~The majority does not explain why it
finds these statutes inapplicable to these
consolidated cases. It does not contend
that they are ambiguous. It appears to
mistakenly conclude that because the legis-
lature refers to a violation of a commercial-
fishing regulation as a "misdemeanor," this
somehow excludes atrict-liabflity offenses
and renders the described penalties inappli-
cable in the absence of a finding of mens
rea.l This would seem to be the only ex-
Flanatlon for the court |8nor|n? the plain
anguage of AS 16.05.720 and ookmg in-
stead to AS 12.95.035. If this is the Dbasis
for the majority’s action, its error comes
from failing to recognize that the Fish and
Game Code was enacted in 1959, long be-
fore the adoption of the Revised Criminal
Code or AS 12.55.035.4 Further, in 1959,
any violation of law punishable by a fine
was a crime. See § 65-2-1 ACLA (1949)
(former AS 11.75.020). And, any crime
that was not a felony was a misdemeanor.
See former AS 11.75.030, which provided:
Crimes are divided into felonies and mis-
demeanors. A felony is a crime which is
or may be punishable by imprisonment
for a period exceeding one year. Every
other crime is a misdemeanor. [See
also] §65-2-2 ACLA (1949).

3. It isdifficult to respond to the majority opin-
ign in the absence of any reasons for is concly-
sions beyond a hinted antipathy to strict liabili-
ty. | have, therefore, assumed that references
to “misdemeanors” in AS 16.05.720 explain the
majority's decision.

4, And Ion? hefore this court's decisions in Beran
v, State, 705 P.2d 1280 (Alaska App.1985). and
Regnolds V. State, 655 1313 (Alaska App.

1982). Consequently, the concerns voiced in

those decisions could not have influenced the

legislature’s choice of language.

5. In United States v. Alaska Packers' Ass'n and
Babler, 1 Alaska 217 (DAlaska 1901), the court
considered a prosecution which was aﬁparently
brought under former 8§ 180,183 of the Alaska
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Consequently, there iB no reason to he-
lieve that a prudent legislator, contemplat-
ing enactment of what would become AS
16.05.720, would have considered it incon-
sistent to treat a violation of a commercial-
fishing regulation as a strict liability of-
fense, and to term such a violation a misde-
meanor carrying a penalty of up to one
year imprisonment and a fine of up to
55,000. This conclusion is reinforced by
the Wa%/ fishing violations were being treat-
ed at the time these statutes were enacted.
Prior to statehood, unlawful fishing in
Alaska was regulated by federal law. See
48 U.S.C. § 222 (1952). -See also,, 39-2-10
ACLA (1949) (codifying federal law). The
predecessor to AS 16.05.720 was 48 U.S.C.
§226 (1952) (8 39-2-10 ACLA (1949)),
which provided in relevant part

Any person, company, corporation or as-
soclation violating any provisions of sec-
tions 221-228 or 230-241 [statutes requ-
Iatin? commercial fishing In the territory
of Alaska] of this title, or of any regula-
tion made under authority of said sec-
tions shall, upon conviction thereof be
punished by a fine not exceeding $5,000
or imprisonment for a term not more
than ninety days in the county jail or by
both such fine and imprisonment__

The federal courts had consistently inter-
preted violations of the commercial-fishing
regulations as "misdemeanors.”  Unite
States v. Doo-Noch-Keen, 2 Alaska 624
628 (D.Alaska 1905 But see United
States v. Alaska Packers' Ass'n and Ba-
bler, 1 Alaska 217, 224 (D.Alaska 1901).*

Penal Code, and concluded that a fish and game
violation was a felony. It then concluded’ that
criminal intent was a necessary element. 1d. at
224. The court did not exFIam why it thought
the offense was a felony.. In later cases, it Was
argued that a provision in § 183 providing for
“imprisonment at hard labor for a term” not
exceeding ninety days" made a fishing violatjon
a "felony.” Apf[])arently, under federal law, im-
Prlsonment at hard labor was limited to peni-
entiaries, and imprisonment in §)en|tent|ar|es
was limited to felonies, United States v. Doo-
Noch-Keen, 2 Alaska 624, 626 (D-Alaska 1905).
In Doo-Noch-Keen, the court concluded that this
principle of federal law did not apply to fishing
violations, which it held were misdemeanors.
In any event, the court concluded that, whether
a felony or a misdemeanor, a fishing violation
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The courts had just as consistently held
violations to be strict-liab'-ity offenses.
Doo-Noch-Keen, 2 Alaska at 628; see also
Rustad v. United States, 258 F.2d 563,
565-67 g9th Cir.), cert denied, 358 U.S.
898, 79 5.Ct 222, 3 L.Ed.2d 149 (1958) (in
prosecution for fishing in a closed area
apgell_ate court pointed out that sole issue
submitted to jury was whether apﬁellant'3
boat was fishing in a closed area; the court
approved instructions informing jury that
there was no need to prove intent and that
the government need only prove an act in
violation of the regulation).

In summary, a legislature in 1959, con-
templating the enactment of legislation
providing for penalties for fishing viola-
tions, would not have seen any inconsisten-
cy in calling a violation a misdemeanor and
In imposing strict liability, since that was
the accepted practice at the time. Nor
would it have considered referring to the
trial of such a case as a “criminal” proceed-
ing, or referring to the penalty imposed as
a “criminal" penalty inconsistent with
strict liability. - Consequently, the use of
the term “misdemeanor” in AS 16.05.720,
standing alone, cannot support a findin?
that the legislature intended that the penal-
ties provided in that section would not ap-
ply in the absence of a finding of mens rea.

There is nothing in AS 12.55.015 or AS
12.55.035(a) which 13 inconsistent with look-
ing to AS 16.05.720 as the exclusive source
of penalties for violations of commercial-
fishing regulations. Alaska Statute 12.55.-
015 indicates that a court may impose a
fine on a person convicted of an offense,

was a "statutory crime” and not a common law
crime and, therefore, no showing of criminal
intent was, required. Id. at 628; It appears
clear that fishing violations were thereafter con-
sidered misdemeanors, not felonies.  United
Sltgaltze)s v. Kono, 4 Alaska 613, 621 (DAlaska

6- See, eg AS 11.81.900(h)(9) "crime" means an
offense for which a sentence of imprisonment is
authorized; a crime is either a felony or a
misdemeanor, (b)(19) "felony" means & crime
for which a sentencé of imprisonment for a
term of more than one year is authorized;
<p)(31) "misdemeanor" means a crime for
which'a sentence of imprisonment for g term of
more than one year may not be imposed;
(b)(33) "offense” means conduct for which a

when authorized by law, and as provided in
AS 12.55.035; AS 12.55.035(a) states that
“[u]pon conviction of an offense, a defend-
ant may be sentenced to pay a fine a3
authorized in this section or as otherwise
authorized by law " Alaska Statute
16.05.925 clearly establishes that penalties
for commercial-fishing violations are to be
found in AS 16.05.720, I.e., are "otherwise
authorized by law," and, b%/ implication, are
not to be found in AS 12.55.035. Conse-
quently, AS 16.05.720 serves to take com-
BnBeSrcial-fishing violations out of AS 12.55.-

Nor do the definitions in the Revised
Criminal Code, which went into effect for
the first time in 1980® point to a different
result  The introductory paragraﬁhs to
these definitions make it clear that they are
intended only “for purposes of this title,”
or "as used in this title," ie., Title 11. See,
e.0., 11.81.900(a) & (b). Thus, they have no
bearing on the proper interpretation to be
given to the fish and game statutes in Title
16, enacted over twenty years earlier.
More significantly, AS 11.81.600, which re-
quires a culpable mental state unless an
cffense is specifically labeled a "violation,”
or “is designated as one of strict liability,"
is one of a series of statutes expressly
made inapplicable outside of the Revised
Criminal Code and therefore has no bear-
ing on Title 16 offenses. See, eg., AS
11.81.640 (“AS 11.81.600-11.81.630 [general
principles of criminal liability] apply only to
this title”).

The majority offers no reasons why AS
16.05.190-.195, governing forfeitures, are

sentence of imprisonment or a fine is autho-
rized; an offense is either a crime or a viola-
tion; and, finally, (b)(56?) "violation" is a non-
criminal offense” punishable only by a fine, but
not by imprisonment or other penalty; convic-
tion of a violation does not give rise to any
disability or legal disadvantage based on convic-
tion of & crime; a person charqed with a viola-
tion is not entitled (A) to a trial by jury; or (B)
to have a public defender or othér counsel ap-
pointed at public expense to represent the per-
son.

These definjtions reglaced those in former AS
11.75.020 and AS 11.75.030 (recodifying § 65-
2-1 QACLA,1949)). It was these now repealed
statutes which were in force when AS 16.05.720
was first enacted.
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inapplicable to these appellants. Alaska

Statute 16.05.190 does not refer to a "mis-

demeanor" but simply requires a conviction
of the offender. A%ain, looking at this
!anguage a3 it would have been interpreted
in 1959, when the statute was enacted,

anyone violating a commercial-fishing regu-

lation was subject to conviction in a crimi-
nal proceeding if he or she was subject to a
fine of any amount, mcludmg? $300. The
majority does not dispute the fact that for-
feiture is an appropriate penalty for a vio-
lation of a commercial-fishing regulation.
See Grayhbill v. State, 545 P.2d 629 (Alaska
1976) (forfeiture after conviction of com-
mercial-fishing requlation can take place
without recourse to separate civil In rem
forfeiture Eroceedmgg. See also F/V
American Eagle v. State, 620 P.2d 657

7. A pervasive theme underlying the majority
opinion is a s_qu_osed Alaska Constitutionlimi-
tation on legislative authority to impose strict
liahility for commercial-fishing violations. No
such limitation existsi A proposed Alaska Con-
stitution was debated by popularlg elected del-
e?ates during the winter of 1955-56. The con-
stitution waS approved by the voters and the
United States Congress, and took effect on Janu-
ary 2, 1959, when President Eisenhower signed
the official statehood proclamation. See V.
Fllggger, Alaska's Constitutional Convention 3

As Mr. Fischer, a delegate to the convention,
points out: , .

In drafting the declaration of rights, the
committee and the convention were generaII%/
unwilling to let go of tradition. As-a resulf,
Article I"of the Alaska Constitution includes
standard_provisions contained in other state
constitutions and in the first ten amendments
to the United States Constitution A few
chagPes were made pertaining to then current

10

gl_relatl_onshlﬁs,_ but largely deliberations on
this article [Article | Declaration of Rights
were more significant with respect to su H,ec
matter that was kept out of the constitution
Idthatn76he provisions that were included.

. at 70,

My independent review of the minutes of the
convention bears out Mr. Fischer's conclusions.
See 6 Proceedings of the Alaska Constitutional
Convention (PACC) Axg Vat7l gDecember 15,
1955).  See also 2 PACC at 1446-50; 1446-49
(January 7,1956). There certainly were specific
areas in which the constitutionial convention
wished to provide greater protection to criminal
defendants than was found in the Bill of Rights.
But this was the exception, not the rule. Thus
the oft-repeated statement that the drafters of
the Alaska Constitution intended to provide
criminal defendants substantially greater pro-

ems in the area of government-individu-

(Alaska 1980). There is nothing in Title 12
Inconsistent with Eermlttlng forfeitures in
this case. Alaska Statute 12.55.015(c)
c_learl)é permits forfeitures where autho-
rized by law. Similarly, AS 16.05.190-.195
authorize forfeitures for violations of com-
mercial-fishing regulations.

In conclusion, a fair reading of the appli-
cable statutes clearly establishes that the
penalties authorized in AS 16.05.720, and
not the fines authorized in AS 12.55.035,
were intended by the legislature as the
exclusive source of penalties for violations
of commercial-fishin requlatlons. There
is nothing in Title 1L, Title 12, or Title 16
limiting the availability of forfeiture or
fines under $5,000 as a remedy for fishing
violations.7 | would therefore affirm the
decisions of the district court®

tection than was then current under federal law
would appear to be _IarPerHudlual myth with-
out a hasis In historical fact. But see Breese v.
Smith, 501 P.2d 159, 167 n. 30 (Alaska 1972);
State V. Browder, 486 P.2d 925, 936-37
1971); Glaslgowv. State, 469 P.2d 682, 686 (Alas-
ka 1970): Roberts v. State, 458 P.2d 340, 342
(Alaska 1969). i

It is not necessary to explore this. ?eneral
point further, however, because the legislature’s
right to establish stria liability for commercial-
fishing violations seems especially constitution-
ally sécure. Prior to statehood, Alaska law was
federal_ law and the r}]ghts of Its citizens were
those rights established under the United States
Constitution and those statutes implementing it
and enacted bY the United States Congress. See
V. Fischer, Afaska's Constitutional Convention
69. Strict liabjlity for violation of statutory, Le.
noncommon law, offenses was firmly estab-
lished in federal law at that time. Unitéd States
v. Dotterweich, 320 UA. 277, 284, 64 S.CL 134,
133, 88 L Ed. 48 (1943): United States v. Balint,
258'US. 250, 252, 42 S.CL 301, 302, 66 L.Ed. 604
(1922). In faa, the first hint that stria liability
in any circumstance ml_?ht be unconstitutional
came’in Lambert v. California, 355 UA. 225, 78
S.Ct. 240, 2 LEd.2d 228 (1957)." As we have
seen, stria liability for commercial-fishing vio-
lations was firmly established in Alaska law at
the time of the Constitutional convention, see
Ritstad v. United States, 258 F.2d 563, 567 ggth
Clrg, cert, denied, 358 UA. 898, 79 S.CL 222, 3
LEd2d 149 (1958); Doo-Noch-Keen, 7 Alaska at
628, and remains firmly established for com-
mercial-fishing violations_in federal law todaX.
See United States v. Ayo-Gomala. 536 F.2d 652,
662 (5th Cir.1976), cert denied, Gonzalez v. Unit-
ed States, 429 UA. 1072, 97.5.Ct. 808, 50 L.Ed.2d
789 (11977J. The constitutional convention was
deeply concerned with the management of the
state's fish and game and devoted a number of
hours to the quéstion. See V. Fischer. Alaska's

8. See note 8 on page 195.
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Note 7—Continued

[==]

Constitutional Convention 134'37 There IS
nothing in that discussion, nor in the resulting
constitution, critical of strict liability. Under
[he circumstances, there is simply nd basis for
concluding that a legislature establishing strict
liability for commerual-ﬂshmtq violations would
contravene the state constitufion.

In fact, the Alaska State Constitution may
have expressly manifested an intent_that com-
merual-ﬂshmg violations be strict liability of-
fenses. Alaska Constitution Article VII"§ 3
provides that "[w]henever occurring in their
natural state, fish, wildlife and waters are re-
served to the people for common use.”

The committee proposing this Provmon ex-
plained its purpose in part; as follows;

Game fish, wildlife, fisheries, and water are
recognized as belonging to the state so long as
in a"natural state. “These resources are Sub-
ject to a private right oniy wnep theby have
been acquired or utilized as provided by law.
For example, a private person has no right to
bu>{ and sell wild animals in their natural
state, but once an animal is taken in compli-
ance with law, it becomes the_p_ropertY of the
taker, subject to use or disposition within the
law ‘Emphams supplied.)

6 PACC Appendix 5 proposal 8 at 75; proposal
8A at 98.

The legislature implemented Article VIII § 3
by enacting AS 16.05.920(a) which states;

Unless pérmitted by this chapter or by a regu-

lation adopted under this chapter, @ person

may not take, possess, transport, sell, offer to
sell, purchase, or offer to purchase fish, game
0r marine aquatic Plants, or any part of fish

?ame or aquatic plants, or a nest or egg of

Ish or game. . .

The Alaska Supreme Court relied on this stat-
ute and particularly the fact that it was phrased
in the negative to strike down, a subsistence
defense to violation of a hunting regulation.
See State v. Eluska, 724 P.2d 514,515 (Alaska
1986) (" 'unless permitted,’ no one has a right to
take or possess Alaska game").. The statute and
the state constitutional” provision_strongly sup-
port the conclusion that commercial-fishing reg-
ulations were intended to be "strict liability"
offenses, since no one could lawfully possess
fish unless expressly authorized to do so hy
statute or regulation.

The majority holds that the Iegislature has
established a maximum fine of $300 for com-
mercial-fishing "violations." Ironically, tl.e leg-
islature enactéd a number of penalty provisions
in 1959 governing noncommercial fish and
game violations in"which no provision for_ im-
prisonment_was made; _thus, these provisions
would gualify as "violations" under the Model
Penal Code. " In each case, the maximum fine
exceeds $300. See, e.g, AS 16,05.860 ($1,000 per
day maximum fine);” AS 16.10.030 (maximum

$500 fine). If the legislature did not consider a
maximum $300 fiue sufficient to deter noncom-
mercial-fishing. violations in 1959, it is incon-
ceivable that it would consider a maximum
$300 fine sufficient to deter commercial-fishin
violations in 1987. The state has argued, an
the district court has found, that strict liability
is necessary to enforce the fish and game laws.
If this is so; the majority's decision will substan-
tially undermine enforcement; a result which
the legislature would unlikely have intended.
Curiously, the majority does not even address
this argument,

_ Neither Beran nor Reynolds supports the ma-
jority's_decision. Beran and Reynolds depend
Frlmanly on a factual conclusion that strict
iability “supported by a penalty of imprison-
ment 1s not necessary to enforce the state's
fIShIn(i _lg'--‘mas. Beran, 705 P.2d at 1290-91;
Reynolds, 655 P.2d at 1316. Where strict liabili-
ty “is necessary for effective enforcement, it
must be sustairied. See Nelson v. State, 387 P.2d
933, 935 (Alaska 1964). In addition, Beran rest-
ed on the assumption that strict liability punish-
able by imprisonment was not in accordance
with other provisions of law. 705 P.2d at 1288-
90. No similar showing could be made rePard-
ing fines and forfeitures, In fact the Alaska
Supreme Court has ,sgecmcall held that fines
and forfeitures, which do not cupend on the
defendant's de?ree of culpability, are not even
"criminal penalties,” as the majority apparentl

understands that term. Resek v. State, 706 P.2

288, 291-93 (Alaska 1985). The court analo-
?lzed, forfeitures to fines and reasoned: "the
orfeiture law does not attemﬁt to tailor the
amount of loss suffered through a forfeiture to
the degree of culﬂabmt)(-t_o fit"the "punishment
to the crime. The forfeiture penalty may be
hlgh for some, and negligible or non-existent for
others who are as deserving or even more de-
serving of criminal punishment." Id. at 292,

Alaska Statute 16.05.720(a) establishes maxi-
mum fines but establishes no minimum. Nor
does it set out standards for, deter,m,mmP what
fines wo.tld be appropriate in individual cases.
Thus, by default, we must look to AS 12.55.-
035(a) for this limited purpose. This section
makes it clear that "[ijn determining the
amount and method of payment of a fing, the
court shall take into account the financial re-
source of the defendant and the nature of the
burden its payment will impose. No, defendant
may be imprisoned solelfy because of |nablllt¥ to
pay a fine.," Thus any fine imposed under this
section will depend upon a defendant's ab|||}t8/ to
pag and not on his or her culpability. See Karr
v. State, 686 P.2d 1192 (Alaska 198 % (interpret-
ing similar Ianguaﬁe in"AS 12.55.045 regardin
restitution). It follows that such fines are no
criminal penalties. Resek, 706 P.2d at 292.
Thus, none of the reasons advanced in Beran
support the majority's decision in this case.
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ants have challenged the propriety of the
grand jury's substantive decision to issue
Indictments solely on the ground that some
members of the grand jury had not re-
ceived the required oaths. The defendants
have not alleged or shown that the grand
jury’s failure to keep a contemporaneous
voting record might have resulted in any
prejudice, except to the extent that it pre-
Cluded an accurate determination of the
number of sworn grand jurors who voted
for an indictment in each case.

Since our holding that unsworn alternate
jurors were de facto grand jury members
obviates the need to determine the number
of sworn jurors voting in individual case3,
and since no other showing of potential
prejudice has been made, we find that any
error in the recording of %rand jury votes
does not warrant dismissal in these cases.
In reaching this conclusion, we find the
following Ian?uage from Criminal Rule 7(c)
to be particularly relevant:

No indictment is insufficient, nor can the

trial, judgment or other proceedings

thereon oe affected by reason of a defect
or imperfection in matter of form in the

Alaska

indictment, which does not tend to preju-
dice the substantial rights of the defend-

ant.

The record in this case does not support a
conclusion that the grand jury’s failure to

keep an accurate record of its votes result-

ed In prejudice to any substantial right of
the defendants.

The orders of dismissal entered by the
superior court are REVERSED.

y Jrapn
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dova and Dillingham, before John Bos-
shard, Il and Geoffrey T. Comfort, JJ.,
ad#'udicating defendants guilty of violating
a fishing refB&tion were consolidated for
hearing witlTpetitions for review of pretrial
determinations of the District Court, Third
Judicial District, at Naknek, before Victor
D. Carlson and J. Justin Ripley, JJ., invali-
dating fishing regulation in question. The
Court of Appeals, Singleton, J., held that:
(1) the Board of Fisheries is authorized to
make the breach of a regulation a violation
and a strict liability offense which would be
Funishable by a noncriminal fine, but un-
ess mens rej”is required, is not authorized
to make the breach of a re?ulatior_] a crime
which would be punishable by imprison-
ment; Sz) a finding -of negligence is a ﬁredi-
cate tela sentence of imprisonment when a
higher degree of mens rea is not specified
in the-regulation; (3)-requlation may not be
adopted by the Board if a violation would
subject the violatorto the statutory penalty
of imprisonment in the absence of a finding
of mens rea; and (4) regfulation making it a
violation to have some length of net in the
water after the closing of the fishery, not-
withstanding the mechanical problems en-
countered while hauling in the net, is valid
to the extent that it governs violations, but
is invalid to the extent that it governs
crimes.

Remanded.

Bryner, CJ., and Coats, J., concurred
and filed concurring”gpinions.

1. Fish <3=13(1). 14

Game <37, 8

The Board of Fisheries is authorized to
make the breach of a fish and game regula-
tion a violation and a strict liability offense
which would be punishable by 3 noncrim-
inal fine, but unless a higher degree of
mens rea is specified, is not authors .d to
make the breach of the re%ulation a crime
which would be punishable by imprison-
ment AS 11.81.250(a)(6), 11.81.900(b)(9),
22.10.030(d).

2. Fish «=14
Game <=8

Finding of negligence is a predicate to
a sentence of imprisonment for violation of
a fish and game regulation the breach of
which is a crime when a higher degree of
mens rea is not specified in the regulation.
0A380(d%1'81'250(a)(65)' 11.81.900(b)(9), 22.10--

3. Fish «=14
Game <38
Fish and game regulation_ may not be
adopted by the Board of Fisheries if a
violation of the regulation would subject
the violator to the statutory penalty of
imprisonment in the absence of a finding of
mens rea. AS 11.81.250(a)6), 1181-
900(b)(9), 22.10.030(d).

4. Fish <3=14

Game <38
Imprisonment is not a permissible pen-
alty for a violation of a fish and game
requlation based upon strict liability in the
absence of express legislative authoriza-
tion, but is a permissible penalty for viola-
tion of a regulation hased upon a finding of
negligence or some higher level of mens
rea without further legislative authoriza-
tion. AS 11.81.250(a)?6), 11.81.900(h)(9),

22.10.030(d).

5. Fish «=13(2)

Regulation of the Board of Fisheries
making it a violation to have some length
of net in the water after the closing of a
fishery, notwithstanding mechanical prob-
lems encountered while hauling in the net,
is valid to the extent that it governs viola-
tions, but is invalid to the extent that it
8overns crimes. AS 11.81.250(a)(6), 11.81-
00(b)(9), 22.10.030(d).

6. Administrative Law and Procedure
<330
The effect of validating a statute on
constitutional grounds is sufficiently sim-
ilar to the effect of invalidating a regula-
tion for lack of statutory authorization that
similar rules should apply.
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1. Fish *>13(1), 14
Game <=7, 8
Regulation of the Board of Fisheries
making a person strictly liable for violation
of a fishing and game regulation regard-
less of intent must be viewed as separating
each affected regulation into two offenses,
a crime requiring a negligence mens rea
punishable by possible imprisonment, and a
violation satisfied by strict liability but only
Eunlshable by a noncriminal fine or possi-
le forfeiture. AS 11.81.250(a)(6), 11.81-
900(b)(9), 22.10.030(d!).

8. Constitutional Law *=278(6)

A prosecutor must ensure that all
those accused of fishing regulation viola-
tions receive due process and, to that ex-
tent, must give notice in advance of trial
whether he will be seeking imprisonment
as a penalty, in absence of which court
should treat the matter as a prosecution of
a violation and on conviction impose appro-
priate noncriminal sanctions. AS 11.81-
250(a)(6), 11.81.900(h)(9), 22.10.030(d); U.S.
C.A. ConstAmend. 14,

9. Fish *=15

If the prosecutor seeks imprisonment
as a penalty for the breach of a fishing
regulation, the jury must be instructed on
the agphcable mens rea. AS 11.81-
250(a)(0), 11.81.900(h)(9), 22.10.030(c!).

10. Fish *=15

The H’ud?.me_nt of conviction for the
breach of a fishing regulation should indi-
cate whether the conviction is for a crime
or only for a violation. AS 11.81.250(a)(6),
11.81.900(b)(9), 22.10.030(d).

11, Administrative Law and Procedure
*¥=385
A determination whether a regulation

IS authorized by statute reg-"res a consid-

eration of the scope of authority conferred
by the authorizing statute, the fcxtent to
which the regulation is in accordance with
standards prescribed by other provisions of
law, the extent to which the regulation is
consistent with the authorizing statute, and

the extent to which the regulation is rea-

sonably necessary to carry out purpose of

705 PACIFIC REPORTER, 2d SERIES

the authorizing statute. AS 44.62.020 44
62.030.

12. Administrative Law and Procedure-
*=386

In the absence of express statutory
authorization, violation of administrative
regulation is not a strict liability offense if
the violation is punishable by imprisonment,.,
because in the absence of express legisw”
five authorization strict liability offenses
are not in accordance with standards prei®.;
scribed by other provisions of law. AS~
44.62.020, 44.62.030.

13. Administrative Law and
*= " ffe.
To the extent a regulation calls for a--
possible penalty of criminal imprisonment,, ...
strict liability is not reasonably wSfcssaryaSr
to carry out the purpose of the statutes
authorizing the agency to adopt it AS
44.62.020, 44.62.03 A

14, Ad*mé%strative Law and Procedure

Impqsing a prison sentence on some-
one convicted of violating an administrative
re%ulatlon on the basis of strict liability
falls two of the four tests for invalidating
the validity of an administrative regulation.
AS 44.62.020, 44.62.030.

15. Administrative Law and Procedure
*>"36

In the absence of express statutory
authorization an administrative regulation
based on strict liability and punishable
imprisonment is not in accordance with 5 .
other provisions of law" to which an admin-
észtroazt(i)ve regulation must conform. AS 44.-

See publication Words and Phrases
for other judicial constructions and
definitions.

16. Fish *=14
~ The state is free to seek conviction and
a fine under a theory of strict liability for a
violation of a fishing regulation, but if the
state desires imposition of a criminal penal-
k, it must show a ne ||gence mens rea.
S 11.81.250(a)(6), 11.81.900<b)<9), 22.10.-

030(d).
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liam Bixby, Valdez, for Antonin Beran.

Frederick Torrisi aid David B. Snyder,
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Frederick Torrisi and David B. Snyder,
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Before BRYNER, CJ., and COATS and
SINGLETON, JJ.

OPINION

SINgLKPON, Judge.

Alier separate trials, Antonin Beran,
Gily Carlos, Peter Moet, and Williard Park
were convicted of violating regulations
adopted by f{faalitate Board of Fisheries.
The offenses occurred after the effective
date of Fish and Game Regulation 5 AAC
39.002 which provides:

1. In Beran, the court refused to instruct the jury
that mens rea (literally, a guilty mind) was an
element of the offense. [0 each of the three
other cases on appeal, the court denied a pre-
trial motion for.an instruction that would" re-
quire ajury to find (at a minimum) negligence
in order to'convict. That motion begnf] dénied,
the three men consented to hench trials.

2. Beran also urges that this court declare 5 AAC
39.002 invalid” because the regulation was
adopted allegedly without satisfying (he notice
requirements of ‘the Alaska AdniiniStrative Pro-

Liability for Violations. Unless oth-
erwise provided in 5 AAC 01-5AAC 41 or
in AS 16, a person who violates a provi-
sion of 5 AAC 01-5 AAC 41 is strictly
liable for the offense, regardless of his
intent.

In reliance on this regulation, the trial
court in each case aPpIied a strict liability
standard.L Each of the four apﬁellants
was convicted on the basis that he was
strictly liable for having some length of net
in the water after the closing of the fish-
ery, notwithstanding the fact of mechanical
problems encountered while hauling in the
net. They now appeal, contending that the
legislature has not authorized the Board of
Fisheries to make violations of its regula-
tions strict liability offenses. They also
argue that if the legislature had authorized
the Board of Fisheries to adopt strict liabili-
ty regulations the regulations are unconsti-
tutional.2

RaIPh Bors and the petitioners, charged
with tishing violations, sought pretrial de-
terminations from Judges Victor D. Carl-
son and J. Justin Ripley that 5 AAC 39.002
was invalid. Upon denial of their request,
they petitioned for review raising essential-
l%t e same arguments as Beran3 Finding
that the issues presented were of sufficient
significance to warrant immediate resolu-
tion, we granted the petitions for review.
We consolidated all of these cases with
Beran. Appellate Rule 402(b)(2).

[1-3] Having carefully reviewed the
Alaska statutes dealing with administrative
crimes and having considered the Earties'
oral arguments and their briefs on the law,
we conclude, first, that the legislature has

cedures Act. AS 44.62.200. As Beran did not
make th's argument at trial nor did he list the
issue in his Statement of points on appeal, we
will not consider this issue on appeal.

3. Elizabeth and David lani also argue that Judge
Carlson abused his discretion in“denying (héir
motion for a change of venue from Naknek to
Kodiak. AS 22.10.030(d). We decline to decide
the venue issue at thlshuncture. If the lanis are
u|t|matel5{ convicted, they may pursue this issue
on appeal.
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authorized the Board of Fisheries to make
the breach of a regulation a “violation” and
a strict-liability offense which would be
punishable by a noncriminal fine.4 Second,
we are satisfied that the legislature has
authorized the Board of Fisheries to consti-
tute the breach of a regulation a crime5
which would be punishable by imprison-
ment, but only if mens rea is required.
Where a higher degree of mens rea is not
specified in a regulation we will continue to
infer a negligence requirement as a predi-
cate to a sentence of imprisonment See
Reynolds v. State, 655 P2d 1313 (Alaska
App.1982). Third, we conclude that the
legislature has not authorized the Board to
adopt a regulation if a violation of the
regulation would subject the violator to the
statutory penalty of imprisonment in the
absence of a finding of mens rea. We
therefore need not consider the parties’

4. We use the term "violation" as it is defined in
AS 11.81.900(b)(56):
m'Violation" is a noncriminal offense punish-
able only by a fine, but not by imprisonment
or other penalty; conviction” of a violation
does not give rise to any disability or legal
dlsadvanta%e based on conviction 0T a crime;
% %erson charged with a violation is not enti-
e
A) to a trial by jury; or
B) to have a public defender or other
coutn%el appointed at pub"., expense to repre-
sent him; o
See also AS 11.81.250aa)(_6)_(V|o|at|0ns are of-
fenses “which characteristically involve con-
duct inappropriate to an orderly” society but do
not denote criminality in their commission").
Violations are thus quasi-criminal, See State V.
Clayton. 584 P.2d 1111, 1113 n._4SAIa,ska 1978).
e use the term "noncriminal” fine to_ex-
clude fines "so heavy" that they indicate crimi-
nality. . The distinction between "criminal” and
"noncriminal” fines is made in a number of
Alaska Supreme_Court decisions which consider
offenses for which a nght to g]ury trial and the
appointment of counsel attach. "See Alexander
v. Anchorage, 490 P.2d 910, 915 (Alaska 1971%
Lrl ht to counsel) and Baker v. Fairbanks, 471
2d 386, 402 (Alaska 1970) (jury trial). Crimi-
nal prosecutions are defined t0 include those
prosecutions whose penaItY may include a peri-
od of imprisonment, the foss 0f a_ valuable Ii-
cense, or a fine so heavy that it indicates crimi-
nality. Alexander, 490°P.2d at 913. In these
consolidated cases, the parties have concentrat-
ed on the significance of imprisonment as a
penalty and Rave not considered the extent to
whicha substantial fine or the loss of a valuable

constitutional arguments except to the

tent that an understanding of the consjjjpT-
tion helps us to determine the legislature's
intent in authorizing agencies to adopt reg-
ulations whose violation subjects violators
to civil and criminal penalties.

[4.5] Applying these principles tag
AAC 39.002, we accept the state’s repre-
sentation that the Board of Fisheries in-
tended to make violations of the described
fishing regulations strict liability offenses
to the extent permitted by the legislature’
including, if authorized, imprisonmenfaaa”
possible penalty. Under our reading of the-
relevant statutes, imprisonment is t©t a
permissible penalty for a violation of a
regulation based upon strict liability in the
absence of express legislative authoriza-
tion. However, imprisonment is a permissi-
ble penalty for violation of a regulation

license would require a finding of mens red
We therefore do not resolve that issue. We note
that the supreme court does not seem to consid-
er either the size of a fine or the risk of lose of a
license as significant in themselves but rather
views them as indicative of the community's
attitude toward the conduct in question. Wood
v. Superior Court, 690 P.2d 1225, 1233 (Alaska
1984). In the sui)reme court’s view, if an ad-
verse Audgment followed by the penalties under
consideration serves to brand ‘the defendant
with the same stigma as a misdemeanor convic-
tion, the ?enaltles are criminal penalties and the
defendant is entitled to the assistance of couoseL
and the right to a jury trial. See Alaska Public
Defender Agency v. Superior Court, 584 P-2d
1106, U10 gt\las a 19785J discussing finei) and
Alaska Board of Fish and Game v. Logsche, 537
P.2d 1122, 1125 (Alaska 1975) (discussing loss of
a valuable licensg). The issug is discussed fare
ther in State v. O'Nell Inveshgatlons_, Inc., 609
P.2d 520, 537-38 (Alaska 1980) (Dimond, J.,
concurring, joined by Rabinowitz, CJ.) (approv-
ing $5,000 fine as a Civil penalty but noting the
importance of the collateral consequences 0f an
adverTe Judgment in determmmg crlmlnalltyg.
See also’ Brown v. Multnomah ounty District
Court, 280 Or. 95, 570 P.2d 52 (1977) (first
offense of dnvmg while intoxicated is a crime
rather than an infraction despite the absence of
imprisonment as a sanction because of collat-
eral consequences).

5. We use the term "crime” as defined in AS
11.,81.900(b)$9): "crimel means an offense for
which a_sentence of imprisonment is authoriz-

ed; a crime is either a felony or a misdemean-
OrllI



BERAN v. STATE

Alaska 1285

Clitu 70S r1d 12M (Aiub-App. IMS)

based ur)on a finding of negligence or some
higher level ofmens rea without further
legislative authorization. The language of
5"AAC 39.002_Pr0viding for strict liability
does not specifically address the question
of penalties. In our view, the regulation is

'valid to the extent that it governs viola-
tions but invalid to the extent that it gov-

erns crimes.

The question thea. becomes whether we
invalidate the regulatory scheme for adopt-
ing, atrict liability but failing to specify the
penalties to which it attaches or whether
we should enforce the requlatory scheme
y> the extent that it is within the legislative
aiithoriz ation. We conclude that the latter

result is preferable. We reach this conclu-

sion by imalogy- tothe legislature's treat-
ment of severability in AS 01.10.030 which
{JFbyides:

Any law heretofore or hereafter enact-
ed by the Alaska legislature which lacks
a'Severability clause shall be construed

? as though it contained the clause in the
following language, “If any provision of
this Act, or the application thereof to an
person or circumstance is held invalid,
the remainder of thS Act and the applica-
tion to other f)ersons or circumstances
shall not be effected [sic] thereby."

ft] Strictly speaking, this statute does
not apply to; the interpretation of regula-
tion. . Nevertheless, the effect of invali-
datm? a statute-on constitutional grounds
istaafficientlY simitar to the effect of invali-
dirtfog a regulation for lack of statutory
authorization that similar rules should ap-
Ely. In Lynden Transport, Inc. v. State,
32 P.2d 700, 711-15 (Alaska 1975), the
supreme court interpreted this statute and
determined that ultimately severance was a
question of legislative intent In attempt-
ing to fathom legislative intent the court
adopted the following test:

6. The parties have not directly addressed the
question whether Alaska Jaw permits forfeitures
other than a forfeiture of contraband for a vio-
lation of strict I|ab|I|tH offenses. See Stare v.
Rice, 626 P.2d 104, 110-H5 (Alaska 1981). Cf.
Resek v. State, — P.2d -—-. Op. No. 2972

(Alaska, August 30. 1985) (discussing forfeitures

The test for dejermining the severabili-

ty of a statute is twofold. A provision

will not be deemed severable “unless it

aPpears both that, standing alone, legal

effect can be given to it and that the
legislature intended the provision to
stand, in case others included in the act
and held bad should fall." (!Quotlng
Dorchy v. Kansas, 264 U.S. 286, 290, 44
S.CL at 323, 324, 68 L.Ed.2d 686, 690
(1924))]

532 P.2d at 713.

[7-10] We conclude that the Board of
Fisheries' intent was to make fishing regu-
lations strict-liability offenses to the extent
P_osswble under law.  Therefore we are con-
ident that the Board would wish to pre-
serve strict liability as a predicate for a
noncriminal fine without surrendering the
Fower to have those who negligently vio-
ate the_re?ulatlons subJect to imprison-
ment Finally, we conclude that this intent
can be given legal effect by viewing the
Board's action in adopting 5 AAC 39.002 as
in effect serving to separate each affected
requlation into two offenses: a crime re-
quiring a negligence mens rea punishable
by possible imprisonment and a violation
satisfied by strict liahility but only punisha-
ble by a noncriminal fine or possible forfei-
ture® In order to insure that all those
accused of fishing regulation violations re-
ceive due process the prosecutor should
ﬁwe notice in advance of trial of whether
e or she will be seeking possible imprison-
ment as a penalty. Cf. Johansen v. State,
491 P.2d 759, 766 n. 27 (Alaska 1971) (in
order to insure that proper procedures will
be followed in contempt proceedings, prose-
cutor must announce at the beginning of a
proceeding whether he or she Is seeking a
criminal contempt conviction with possible
imprisonment as a sanction or only a find-
ing of civil contempt). If the prosecutor
seeks imprisonment as a penalty for the

as civil or criminal penalties). Beran is the
only person before this court in this proceedm%
who was convicted of an offense and he was no
sentenced to such a forfeiture. It is therefore
not necessary for us to decide this question at
this time.  See also n. 4 (regarding fines).
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breach of a fishing regulation, the jury
must be instructed on the applicable mens
rea. In the absence of such notification by
the {)rosecutor on the record the court
should treat the matter as a prosecution of
a violation and on conviction only impose
appropriate sanctions. The judgment of
conviction should also indicate whether the
conviction was for a crime or only for a
violation.

Before setting out the reasons which
lead us to this result a preliminarr com-
ment is in order. Since we find a legisla-
tive intent not to permit criminal offenses
without mens rea in the absence of an
express authorization to be determinative
in this case, we need not address the legis-
lature’s authority to delegate to an agency
the power to establish the elements of an
offense including the mens rea. See Unit-
ed States v. Grimaud, 220 U.S. 506, 31
S.Ct. 480, 55 L.Ed. 563 (1911); W. LaFave
& A. Scott, Criminal Law § 14 at 101-105
g972); 1 Davis, Administrative Law

311 (2d ed. 1978); Chamey, The Need
for Constitutional Protections for De-
fendants in Civil Penalty Cases, 59 Cor-
nell L.Rev. 478 (1974); Abrahams and
Snowden, Separation of Powers and Ad-
ministrative Crimes; A Study oflrrecon-
cilables, 1976 So.lll.LJ. 1; Schwenk, The
Administrative Crime, Its Creation and
Punishment by Administrative Agencies,
42 Mich.LRev. 51 (1943). LaFave and

T. ,dAIso significant are AS 16.05.710 which pro-
vides:

License forfeiture. Upon a first or second
conviction of a person for a violatjon of AS
11.16.05.440-16.05.720 or a federal or state
law or regulation for the protection of the
commercial fish of the state, the court may, in
addition to the p,enalt)(],lmposed by Jaw, for-
feit the commercial fishing license of the per-
son for a period of one year. Upon a third
conviction, the court may, in addition to the
penalty imposed by law, forfeit the commer-
cial fishing license for a period not the exceed
three years. , ,
and AS 16.05,720 which provides;

Penalties, (a) Except as modified by (c) of
this section, a person who violates AS 16.05.-

480-16.05.690.0r the regulations of (he depart-

ment pertaining to commercial fisheries. is
guilty of a misdemeanor and upon conviction

Scott state the rules applicable to thir*feg.
tion as follows:

W
§

A legislature may delegate to an ad,
ministrative agency the power. to.nwlta
rules, the violation of which is punKhable
as a crime by virtue of a penalty set bY
statute. But'the legislature may not del-
egate the power to determine which ad-
ministrative regulation shall carry crimi-
nal penalties, nor may it delegate the
power of adjudication when criminal pen.
alties are to be imposed. The'Tegislature
may make it a crime to vioW | an admin-
istrative order. "y

. LaFave and A. Scott, Crrminal L™t
14 at 101 (1972) -

Afortiori we do not decide, case,

whether the legislature may cori*atiangfet.

ly

give express authorization to Sbjidmlltil*'

trative agency to establish. _
offenses which under applicable statBtfi

al
m

e punishable by sentences-$£ irapraao-
ent. No statute provides such express

authorization.  Our inquiry is limited to
deciding whether the ler ilature in fact in-"

te

nded to provide impl; .t authorization to

a%encies to adopt strict Iiabilit% regulations
W

ich would be punishable Dby Imprison

ment.

Fi

We begin our analysis of the Board of
sheries™ statutory authorization to enact

Egulations by considering four statutes:

11.81.220, AS 16.05.251, AS 44.62.02

and AS 44.62.030 ’m

Alaska Statute 11.81.220 provides: _

|
is punishable by a fine of not more'thaif-
55,000, or by imprisonment for not more than
on% ear, or ?/both ok
(bY The court shall transmit the’ Proceeds
from ail fines to the proper state officer for
deposit to the general fund of the state.
_(c). A person wno Is convicted of commer-
cial fishing in closed waters, commercial fish-
Ing during a closed period or season, or com-
mercial f,lsh,mg(;j with unlawful gear including
but not limited to nets, pots, tackle or other
devices designed or employed to take fish
commercially, Is quilty ofa misdemeanor and
in addition o thé penalty |mBosed,under (al
of this section Is punishable by a fine of no
less than the gross value to the fisherman of
the fish found”on the vesse| or at the f|sh|n8
site at the time of the violation, Upon a thir
conviction of a dpe_r,son for a violation of this
subsection, in addition to the forfeiture provi-
sion in A3 16.05.710, the fine shall be not le«
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No conduct constitutes an offense un-
less it is nuuie an offense
Elg by this title;
2) by a statute outside this title; or
3) by a reftllation authorized by and
awfully adopted under a statute.

AS 16.05.251(a)(4). .

_ Regulations of the Board of Fisher-
les. (&> The Board of Fisheries may
adopt regulanons it considers advisable
in accordance with the Administrative
Procedure Act (AS 44.62) for

A*(4)Meabliching the means and meth-
ods employed in the pursuit, capture and
transport of fish;

Alaska Statute 44.62.020 provides:

-EfsEAuthority to adopt, administer, or
Menforce regulations. ~ Except for the au-
thority conferred upon the lieutenant
governor ...,~As 44.62.010-44.62.320 do
notr*confer authority upon or augment
the authority of a state agencr to adopt,
administer, or enforce a requlation. To
be effective, .each regulation adopted

- must be withm the scope of authority
transfered and in accordance with stan-
?ards prescribed by other provisions of
aw.

Alaska Statute 44.62.030 provides:
Consistency between regulation and
statute If, by express or implied terms
of a statute, # state agency has authority
to adopVs”Bations to imﬁleme_nt, inter-
pret,’ make'specific or otherwise carry
out the provisions of the statute, no reg-

than three times the gross value to the fisher-
man of the fish found on the vessel or at the
fishing site, or, if no fish are found on the
vesselor at the fishing site, a fine rf not more
than S10.000. ,
_While these statutes purport to provide penal-
ties for any violation of an administrative regu-
lation they do not expressly address the ques-
tion of mens rea or indicate whether differing
Penaltles require a dlfferm?, level of mens rea.
n order to decide that question we must consid-
er the interplay of these statutes with other
statutes discussed in the text of this decision.
We therefore do not consider the ?,eneral refer-
ence to anyong violating a regulalion as heing
%unty of @ misdemeanor to preclude us from
olding that someone who negligently, reckless-
ly or intentionally violates a regulation is guilty

ulation adopted i3 valid or effective un-
less consistent with the statute and rea-
sonably necessary to carry out the pur-
poses of the statute.s

[11-14] In summary, in determining
whether a regulation is authorized by stat-
ute we look to four things. First, the
scope of authority conferred by the autho-
rizing statute. Second, the extent to which
the regulation is in accordance with "stan-
dards prescribed by other provisions of
taw." AS 44.62.020. Third, the extent to
which the regulation is consistent with the
authorizing statute, and fourth, the extent
to which the regulation is reasonably neces-
sary to carry out the purpose of the autho-
rizing statute. Applying these standards,
we conclude that in the absence of express
statutory authorization, an administrative
regulation is not a strict liability offense if
the violation is punishable by imprisonment
because in the absence of express legisla-
tive authorization strict liability offenses
are not in accordance with "standards pre-
scribed by other ﬁrovisions of taw." We
further conclude that to the extent a regu-
lation calls for a possible penalty of crimi-
nal imprisonment, strict liability is not rea-
sonably necessary to carry out the purpose
of the statutes authorizing the Board of
Fisheries to adopt it Thus imposing a
prison sentence on someone convicted of
violating an administrative regulation on
the basis of strict liability fails two of the
four tests for evaluating the validity of an

of a misdemeanor but one who violates the
regulation withgut fault is at most quilty of a
violation. Reading all statutes in pari materia,
we conclude that” the legislature” intended to
Permn th Board of Fisheries to adopt regula-
ions the breach of which would be Subject to
civil or criminal penalties depending on the
Presenqe or absence of mens rea. In addition,
he Ieglslature has established appropriate pen-
alties Tor the conduct proscribed.

8. AS 44.62.020-30 are part of the Alaska Admin-
istrative Procedure Act. This act was derived
from former California law. Pan American Pe-
troleum Co. v. Shell 01 Co, 455 P.2d 12. 21 n. 36
(Alaska 1969). We have not been cited to any
cases or commentary from California helpful to
an interpretation of these statutes.
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administrative requlation. We will deal
with these issues in turn.

ABSENT EXPRESS STATUTORY AU-
THORIZATION, IS AN ADMINIS-

TRATIVE REGULATION BASED ON

STRICT LIABILITY AND PUNISHA-
BLE BY IMPRISONMENT "IN AC-
CORDANCE WITH OTHER PROVI-

SIONS OF LAW™?

AS 01.10.010 provides in relevant part:

Applicability of common law. So
much of the common law not inconsistent
with the Constitution of the State of
Alaska or the Constitution of the United
States or with any law passed by the
Ie?islature of the State of Alaska Is the
rule of decision in this state.

The common law consists of Audi_cial pro-
nouncements in situations not dealing with

705 PACIFIC REPORTER, 2d SERIES

do not have the power to establish strict

liability crimes but do have the power ®

establish strict liability violations. Looking

first to the constitution, the courts of this

3tate have consistently recogmzed that
strict liability offenses punishable by possi-
ble imprisonment are of (%uestiona.ble coiw
st|tut|onal|tY. Seg, eg, State v. Rice, C26
P.2d 104 (Alaska 1981()]; Hentzner v. State,

613 P.2d 821 (Alaska 1980); Kimoktoak %
State, 584 P.2d 25 (/.Alaska 1978); Spmdel

v, State, 460 P.2d 17 iAlaska 1969). See

also Reynolds v, State, 655 P.2d 1313

(Alaska App.1982%.*_ In- KimoktogJti&ke
court recognized the importance of &e con*
stl_tdutlon in statutory interpretation whro it
said,

Finally, we note that in CampbtU*
EState v. Campbell, 536 P.2d 105 (AlsiEi
1975)] we recognized the well-estab-
lished rule of statutory construction tpfa

a constitutional question or statutory inter-
pretation unless and until modified by the
Alaska legislature. See, eg. Surina v.
Buckalew, 629 F.2d 969, 973 EzAlaska 1981).
Consequently, in determining what stan-
dards are prescribed “by other provisions
of law" (AS 44.62.020) to which administra-
tive regulations must conform we must
look (1) to the state and federal constitu-
tions, (2) to statutes enacted by the legisla-
ture and (3) to appellate court decisions
declaring the common law to the extent
that they are not inconsistent with the con-
stitution or a legislative enactment Exam-
ination of these sources leads us to con-
clude that, in the absence of express statu- t&
tory authorization, administrative agencies  constitutional concerns expressed abovirii

o. We recognize that the Alaska Supreme Court  fined to,reguire a very high degree of care. See,
has been more critical of stria liability than the e% United States v. International Minerals &
courts of other jurisdiction, see, e.d, Stale v. Chemical COF[J., 402 U.S. 558, 91 S.Ct. 1697. 29
Buttrcy, 293 Or. 575, 651 P.2d 1075 [1982) (up-  LEd.2d 178 (L871) d(where defendant engages in
holding constitutionality of statute which made g heavily requlated industry he must be pre-
driving without a licerise under some circum- sumed fo be aware of the terms and requla-
stances a class C felony absent any showing of  tions); United States v. Freed, 40 US. 60%,,91
mens rea. . Buttrey received a five-year suspend- - SCt. 1112, 28 LEd.2d 356 (1971) (no’ specific
el imposition of sentence on condition, INter— intent required for receiving and_possessing
alia, that she serve one year's imprisonment) —firearm ‘niot registered to_ him). The scope of
i bouneen IS [Apibty o Eopi e ot duty‘wich the lew impoes on, those en-

na I , aged in commercial fishing is not an i*uc

narTow, one. Wel.aPPW an ObIEC“V? shandard n ?zrgsented in this ap?eal. Wegassume that upon
Sfttermls?mg negligence. Manyhpht e Umtet timely request the trial court will instrua the
A e St liat iy s Ao ApDea b lury regarding the specific duties which the law

authorize stria-liability offenses may be estab-
lishing a negligence standard with the duy de. ~ MPoSeS upon the defendant in a given case

a court should if possible constrfesfat”-

utes so as to avoid the di*nger of ucon-

stitutionaiity. We have alluded to this
rule on many other occasions. It recog-
nizes that the legislature, like the courts,
is pledged to support the state and feder-
al constitutions and that the ctturts,
therefore, should presume that the legis-
lature sought to act within constitutional
limits. [Citation omitted ]

584 P.2d at 31.

Recognizing that strict liability crimes
were constitutionally suspect, the Kimoktr
oak court construed an ambiguous statute
to require mens rea.  Closely related to-t&
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the position of the common law exEIicated
in case law. To a limited extent t

jections to strict liability crimes overlap. A
number of common law authorities which

recognize the constitutionality of strict lia-

bility crimes, nevertheless criticize adoption
of strict liability crimes on common law
rounds. See, eg, W. LaFave & A. Scott,
riminal Law 831 at 218-223 (1972)
Hall, General Prmugles of Criminal
Law, 325-359 (2d ed. 1960); Mueller, Mens
Rea and the Law Without It, 58 W.Va.L.
Rev. 34 %_955)._ But see Wa’serstrom,
Strict Liability in the Criminal Law, 12
Stan.L.Rev. 731 (1960). LaFave & Scntt
summarize the arguments against strict lia-
bility as follows:
_Aside from th§ question of constitu-
tionality, there is the question of wisdom
in providing for strict-liability crimes.
The reasons for having statutes imposing
criminal liability without fault are those
of expediency: in some areas of conduct
it is difficult to obtain convictions if the
Prosecunon must prove fault; so en-
orcement requires strict liability. If the
conduct to be stamped out is harmful
enough, or if the number of prosecutions
to he expected is great enough, the legis-
lature mar thus wish to make the ab-
sence of fault no defense, in order to
relieve the prosecution of the task of
going into the matter.

For the most part, the commentators
have been critical of strict-liability
crimes. "The consensus can be summar-
ily stated: to punish conduct without ref-
erence to the actor's state of mind is both
inefficacious and unjust It is ineffica-
cious because conduct unaccompanied hy
an awareness of the factors making it
criminal does not mark the actor as one
who needs to be subg]e_cted to punishment
in order to deter him or others from
behaving similarly in the future, nor does
it single him out as a socially dangerous

10, The Revised Criminal Code is based upon the
Model Penal Code éApgroved Draft 1962), Neil-
u | v. State, 655 P.2d 325, 327 (Alaska App. 1982
Consequently, recognition of what the" legisla-
ture altered, modified or eliminated from' the

—_—

~To nt the com-
mon law objections and constitutional ob-

individual who needs to be incapacitated
or reformed. It is unjust because the
actor is subjected to the stigma of a
criminal conviction without being morally
blameworthy. Consequently, on either a
preventive or retributive theory of crimi-
nal punishment, the criminal sanction is
inappropriate in the absence of mens
rea.’ [FI):ootnote omitted ]

W. LaFave & A. Scott, Criminal Law § 31
at 222,

Finally, and most impqrtan_tlg,_ the legis-
lature’s treatment of strict liability in the
revised criminal code strongly militates in
favor of construing statutes authorizing
agencies to enact regulations defining
crimes to require express statutory autho-
rization before permitting an administra-
tive agency to attach the potential punish-
ment of imprisonment to conviction of a
strict liability offense. AS 11.81.600(h) pro-
vides:

A person is not guilty of an offense
unless he acts with a culpable mental
state, excegt that no culpable mental
state must be proved

(1) if the description of the offense
does not specify a culpable mental state
and the oftense is

(A) a violation; or
(B) designated as one of "strict lia-
bility"; or

() if a legislative intent to dispense
with the culpable mental state require-
ment is present

The legislature has exercised great care
to insure that strict liability will not be
inferred in interpreting statutes. It seems
reasonable to rely upon that decision to
preclude an inference of legislative authori-
zation for administrative agencies to estab-
lish a strict liability offense except to the
extent that that offense would be a "viola-
tion" and imprisonment unavailable as a
sanction

Madel Penal Code is useful in determining |EEIS-
lative intent, 1d. The Model Penal Code makes
its culpability requirements a?phcable to of-
fenses "defined by statutes outside the Code.
MPC § 2.05. The revised code does not. AS
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[15]  In summary, whether we look to

the constitution, the common law or state
statutes discussing the circumstances un-
der which strict liability may be inferred,
we are left with the conclusion that in the
absence of express statutory authorization
a regulation imposing strict ||ab|||tr but
providing for punishment by possible im-
prisonment is not "in accordance with stan-
dards prescribed by other provisions of
law." AS 44.62.020.

IS STRICT LIABILITY NECESSARY TO
CARRY OUT THE PURPOSE OF
THE STATUTES AUTHORIZING
THE FISHERIES BOARD TO ADOPT
REGULATIONS AND MAKE THEIR
VIOLATIONS CRIMINAL?

In KeIIY v. Zamarello, 486 P.2d 906, 911
(Alaska 1971) the Alaska Supreme Court
concluded:

Thus, where an administrative regula-
tion has been adopted in accordance with
the procedures set forth in the Adminis-
trative Procedure Act, and it appears
that the legislature has intended to com-
mit to the agency discretion as to the
particular matter that forms the subject
of the regulation, we will review the reg-
ulation in the following manner First,
we will ascertain whether the regulation
is consistent with and reasonably neces-
sary to carry out the purposes of the
statutory provisions conferring rule-mak-
ing authority on the agency. This aspect
of review insures that the agency has not
exceeded the power delegated by the leg-
islature.  Second, we will determine
whether the regulation is reasonable and
not arbitrary. This latter inquiry is prop-

11.81.640. The reasons for this change do not
apPear in the Commentary to the Revised Crimi-
nal Code set out In the Senate Journal. See,
Supp. No. 47 in 2 Senate Journal (1978) (regard-
ing “Construction_of Statutes with respect to
Culpability” and “Effect of Ignorance or Mistake
on Liabilit a following p.” 1413 The issue is
not discussed in the tentative draft of the re-
vised code, See Alaska Criminal Code Revision
Part 2, at 7-24 (BTentDraft 1977); Part5 at 6-10
(Tent,Draft 1978). A number of reasons might
exnlain the legislature's action without establish-
Ing legislative Intent to implicitly authorize
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er in the review of any legislative enact-
ment

In State v. Rice, 626 P.2d 104, 110 (Alas-
ka 1981) the court indicated that a hunting
requlation establishing strict liability with-
out regard to knowledge of legality would
bear no reasonable relation to a legitimate
requlatory purpose. If this is so, then
strict liability would not be necessary to
carry cut the statutory authorization found
in AS 16.05.251%@)(4). The state argues
vigorously that this court should not ques-
tion the wisdom of the E_ohcy determination
of the Joint Boards of Fishéries and Game,
that the strict _I|ab|||tY standard is neces-
sary fcr effective enforcement of fish &
game regulatlons: citing Kelg/ V. Zamar-
ello, and Earth Resources Co. v. State
Department of Revenue, 665 P.2d 960
(Alaska 1983). Essentially the state ar-

ues that the Joint Board was concermed
that a due care defense, 1.6, a requirement
of a neghgence MeNSs rea or a reasonable
mistake of fact defense (the two are virtu-
ally interchangeable) could so easily be
feigned that fishermen would violate the
regulations with impunity if the state were
required to prove neﬁhgenpe. We are sat-
isfied that the state has misunderstood the
issue. Under our interpretation of the stat-
ute and implementing regulations, a fisher-
man who violates a regulation without
fault is not free from any sanction. He is
subject to a reasonable fine and at the very
least the forfeiture of any fish illegally
taken. Commercial fishing is a business;
forfeiture of the fish illegally taken and in
addition a fine should take the profit out of
violations and deter most violators. It is
only where the state seeks possible impris-
onment as a penalty that a negligence

agencies to establish strict I|ab|||t%/ offenses pun-
isnable by imprisonment. We therefore recog-
nize the ‘problem posed by AS 11.81.040 but
adhere to the views expressed in tho text of this
o?mlon. Cf. Adams v. Waddell 543 P.2d 215.
217-18 F]Alaska 19751 iwh,lle exercise of option
to purchase real estate I expresslfy excluded
from coverage under Article Il of the UCC.
court const_rumﬂ former may consider princi-
ples found In latter as relevant recent legislative
judgment) Rego V. Decker, 482 P.2d 834. 838
(Alaska 1971) %accord).
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mens rea must be proved. There is noth-
ing in the record presented to the Board of
Fisheries or the trial courts in these cases
to support a finding that a penalty of im-
prisonment is necessary in the great major-
Ity of cases to effectively enforce the requ-
lations. In fact, the evidence is to the
contrary. See Statistical Analysis of Ma-
jor Fish & Game Sentencing Outcomes in
Alaska, Nicholas Maroules and Francis N.
Troxell, Alaska Judicial Council (April
1983). Very few commercial fish offenders
are actually ordered to serve time in jail.
According to the state's brief on appeal

Fish & Wildlife Protection records indi-
cate that 16,182 persons were charged
with fish and game offenses between
January 1, 1983, and October 12, 1984,
These records together with the Judicial
Council stud?/ further show that only 95
commercial fish offenders were ordered
to serve time in jail between 1973 and
October 12, 1984— .06 of 1% of all Fish &
Game offenders.
The state elaborates on this argument:
Fish & Wildlife records do not show
any person served time in Aall in 1980 and
that eleven persons served time in jail in
1981, Council records show that twenty-
two persons served time in jail in 1980
and 1981, In order to arrive at the total
of 95, it was assumed that eleven per-
_sonlsgé/\(/)ere ordered to serve jail sentences
in 1980.

While jail sentences are rare, there is at
least the potential that a person convicted
of multiple fishing violations could be sen-
tenced to a substantial period of imprison-
ment. See, e% State v, Graybill, 695 P.2d
725 (Alaska 1985) (affirming consecutive
sentences totaling seven years with five
and one-half years suspended imposed on
recidivist violator of hunting regulations).

11, We do not suggest that prior convictions of
strict liaility fishing offenses are automatically
admissible to disprove a reasonable mistake of
fact defense. The proper interpretation and ap-
plication of A.R.E. 404(b) and 403 are matters
ggmrrtnltted to the sound discretion of the trial

urt.

12. See n. 4 supra.

[16(] Under our interpretation of the
Board's authority, the state is free to seek

conviction and a fine under a theory of
strict liability for violations exactly as they
have in the past It is only in the rarer
case where the state desires imposition of a
criminal penalty that it must show a negli-
gence mens rea. Since it appears that the
state in fact only asks for a penalty of
imprisonment for substantial recidivists it
is unlikely that it will have difficulty prov-
ing the requisite mens rea. See, e.g, Alas-
ka Evidence Rule 404(h) which provides:

Evidence of other crimes, wrongs, or
acts is not admissible to prove the char-
acter of a person or to show that he
acted in conformity therewith. It may,
however, be admissible for other pur-
poses, such as proof of motive, opportu-
nity, intent, preparation, plan, knowl-
edge, identity, or absence of mistake or
accidentu

_Beran, Carlos, Most, and Park were con-
victed of fishing in closed waters. 5 AAC
24.310(c); 5 AAC 27.810(d). The state did
not prove negligence. Beran received a
sentence of a $4,000 fine with $1,500 sus-
pended and 30 days' imprisonment with 30
days susgended. ~Carlos received a sen-
tence of $3,000 with $2,250 suspended and
15 days' imprisonment with 15 days sus-
pended. Most received the same sentence.
Park received a sentence of a $1,500 fine
with $1,000 suspended, and 15 days" impris-
onment with 15 days suspended.

Under our view of the applicable statute
and regulations, fines in these amounts
may be a permissible penalty for commer-
cial violations..2 The suspended sentence
is not  On remand, the state should deter-
mine whether it wishes to seek a criminal
penalty from each of the appellants in
which case reprosecution with appropriate
jury instructions would be required.3 Al-

13. We hold that evey fish and game regulation
comprises hoth a crime requiring mens Tea and
a violation which differs from the crime only in
that a conviction does not require a finding of
mens rea. The Rartles have not briefed and” we
do not decide whether a violation is therefore a
lesser-included offense of every fish and game
violation prosecuted as a crime.
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tematively, the state may request that the
suspended jail term be stricken from the
judgment and the conviction be treated as
one for a violation. See Nix v. State, 624
P.2d 823 (Alaska _ApP.1981) (where defend-
ant was necessarily found guilty of a less-
er-included offense and the only errors re-
quiring reversal relate to greater offense
trial court may on remand enter conviction
on lesser offense as an alternative to hold-
ing new t(la(?. Should the state request an
amended juc ?ment and the appellant ob-
jects, the trial court should hear argument
from the parties on the appropriateness of
the fine suspended as a civil penalty. See
State v. O'Neill Investigations, Inc., 609
P.2d 520, 537-38 (Alaska 1980) (Dimond J.,
concurring).

The petitioners have not yet been tried.
On remand the state shall elect in each
case whether to seek a penalty of imprison-
ment, in which case a mens rea of negli-
gence must be proved, or proceed on a
theory of strict liability in which case the
penalties to be imposed on conviction shall
not exceed an appropriate fine.u

These cases are REMANDED for fur-
ther proceedings consistent with this opin-
ion.

BRYNER, CJ., and COATS, J. concur.

BRYNER, Chief Judge, concurring.
| concur.

While | do not disagree with the majori-
ty's decision, | would prefer to address
squarely the constitutional issue raised in
these cases: whether the Alaska Constitu-
tion permits criminal sanctions to be im-
posed without proof of any culpable mental
state. | would resolve the issue by holding
that the due process clause of the Alaska
Constitution, art 1, § 7, precludes imposi-
tion of criminal sanctions for an offense in
the absence of proof establishing a mini-
mally adequate level of mens rea. My
position, in effect reflects the views ex-
pressed in Hentzner v. State, 613 P.2d 821,

14. Nothing in this ogjnion would greclude a
trial court'from_ imposing a forfeiture as a pen-
alty for conviction of a Violation if after argu-
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824-29 (Alaska 1980), and is fully jj, »

ing with other decisions of the Alaska

greme Court and the Court of Appeal*
ge, eg, State v. Rice, 626 P.2d 104, 107-
09 (Alaska 1981); Kimoktoak v. State 54
P.2d 25, 28-31 (Alaska 1978); SEeldel V.
State, 460 P.2d 77, 78-82 (Alaska 1969)
Reynolds v. State, 655 P.2d 1313 gAlaska
App. 1987 Wheeler v. State, 659 P.2d
1241, 1249-1254 (Alaska App.1983).

The level of mens rea that satisfies due
process will vary, depending on the nature
of the specific offense charged. In Reyn-
olds v. State, 655 P.2d at 1315, a commier-
cial fishing case, we adopted a mens rea
requirement equivalent to a civil negligence
standard, indicating that the defendant was
entitled to rely on reasonable mistake of
fact as a defense to the _Prosecutlon. In
other contexts, it is manifest that a civil
negligence standard would not suffice to
meet the requirements of due process.
See, eg. Speidel v. State, 460 P.2d at 80
(reversing felony conviction for theft where
a statute would have permitted criminal
liability to be based on*a finding of negli-
gence). Cf. AS 11.81.610(b) (where no men-
tal state is expressly provided for under
the revised criminal® code, the applicable
mental states are "knowingly” with respect
to conduct and "recklessly with respect to
a circumstance or a result).

Commercial fishing, however, is a heavily
requlated industry v/hich involves one of
Alaska's most vital natural resources; |
believe the state has a legitimate rlﬂht to
hold articiPants in the industry to a higher
standard of care than might otherwise be
appropriate as a predicate for criminal re-
sponsibility. _Accordmgly, | would follow
our decision in Reynolds and hold that in
commercial fishing cases the state may
meet its burden of proving mens rea hy
establishing that the conduct of the ac-
cused was negligent

Since, in the present cases, the superior
court upheld the challenged regulations as
constitutional, despite their express provi-

ment it is convinced such a pen.alt}/. is authoriz-
ed by the statutes and the constitution.
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sion for strict liability, I concur in the ma-
jority's decision to reverse the superior
court's decisions.

COATS, Judge, concurring.

There is serious question whether a de-
fendant who violates the law without any
negligence on his part can be punished by
criminal sanctions under art. I, § 7 of the
Alaska Constitution. However, since the
legislature has not clearly authorized the
imPosition of criminal sanctions where the
defendant has violated the law without a
culpable mental state, | join Judge Single-
ton in holding that criminal sanctions have
not been authorized. | therefore find it
unnecessary to reach the constitutional is-
sue reached by Chief Judge Bryner. How-
ever, | think it is only fair to point out that
if the legislature clearly authorizes the im-
position of criminal sanctions for defend-
ants who commit violations without having
a culpable mental state, there is a substan-
tial chance that the legislation would be in
\t/ict)_lation of art. I, 8 7 of the Alaska Consti-
ution.

Michael POOLEY, Appellant,
V.
STATE of Alaska, Appellee.
No. A-310.

Court of Appeals of Alaska.
Sept. 6, 1985.

Defendant pled nolo contendere to mis-
conduct involving controlled substance in
fourth degree, preserving his right to ap-
geal decision on _motion to s_qur_ess_, in the

uperior Court, Third Judicial District, An-
chorage, Victor D. Carlson and J. Justin
Ripley, JJ., after his motion to suppress
marijuana and other evidence seized pursu-

ant to warrant had been denied. Defend-
ant appealed. The Court of Appeals, Bryn-
er, CJ, held that: (1) Alaska Constitution
was not implicated by actions of California
agent, for purposes of suppressing evi-
dence obtained Bur_suant to search warrant;
(2) police had basis for suspecting defend-
ant might constitute imminent danger to
public safety, for purposes of justifying
Investigatory stop, where defendant was
reasonably suspected of bem_g_drugi]courl-
er, and é) reasonable suspicion that de-
fendant was carrym? contraband justified
limited seizure of defendant's suitcases for
purposes of exposing them to drug detac-
tion dog.

Affirmed.

1. Drugs and Narcotics <3-188

Evidence g)_re,sented to magistrate was
more than sufficient to establish probable
cause for issuance of warrant to search
defendant's suitcases; "alert" to all three
suitcises by dog which had received train-
ing and had excellent record in detecting
cannabis, cocaine, and heroin, and informa-
tion which had been passed on by police
officer in another city with respect to de-
fendant, who was airplane passenger. U.S.
C.A. Const.Amend. 4.

2. Criminal Law «=394.1(3)

Court would only have been justified in
suppressing evidence obtained pursuant to
search warrant if it was product of, or
"tainted" by, some earlier illegality. U.S.
CA. ConstAmend. 4.

3. Searches and Seizures <3=36

Use of unlawfully obtained evidence to
secure search warrant will not invalidate
warrant if it could have been issued on
basis of untainted evidence before magis-
trate. U.S.C.A. ConstAmend. 4.

4, Searches and Seizures <3=39

If the Court of Appeals finds that
some of the evidence presented to magis-
trate to obtain search warrant was product
of illegality, it has to determine whether
the remaining evidence would have been



nal history provid-
with ample infor-
moncluce that Pee-
lony offender, had
d in illegal and an-
ipparent effort to
onform his conduct
he law4 We thus
iground of criminal
an additional and
could properly be
cing court in addi-
ig factors involved
of the totality of
ng Peetook’s hack-
in which he com-
conclude that the
lly justified in de-
rranted imposition
>t the presumptive
S 12.55.125(c).

| claim is that the
% Hodges was un-
W0 give adequate
Ifor rehabilitation,
that Judge Hodg-
tence that he did,
s on isolation and
i deterrence of oth-
condemnation, or
norms. It is ap-
were given priori-
tation. While the
igated to consider
joning a sentence,
| 441, 444 (Alaska
e court’s responsi-
eight and priority
m, and the goal of
have received the

no other cases in-
ict; it is sufficient if
general class of the

at bizarre conduct
.onnection with this
that Judge qu?e,s
aining a psychiatric
fore “Imposing. sen-
art submitted to the
of treatable mental

REYNOLDS v. STATE

Alaska 1313

Citeii. Aluka App.. 655 P-2d 1313

greatest emphasis.  Asitonia v. State, 508
2d 1023, 1026 (Alaska 1973). See also
State v. Lancaster, 550 P,2d 1257, 1259-60
(Alaska 1976). The courts of Alaska have
repeatedly recognized the particular %rawty
of forcible sexual assaults such as the one
committed in the present case. Mailot v.
State, 608 P.2d 737, 752 éAlaska 1980);
Newsom V. State, 533 P.2d 904, 911 gAIaska
1975); Davis v. State, 635 P.2d 481, 488
E{Alaska App.1981). The Alaska Supreme
ourt has declared that, in such cases, sig-
nificant weight must be given to the sen-
tencing goal of community condemnation.
State v. Lancaster, 550 P.2d at 1260.

We recognize, especially in light of Pee-
took's young age and his lack of any prior
felony conviction as an adult, that a Tifteen

ear sentence is a long time. Newsom V.

tate, 533 P.2d at 912. However, in this
case, Judge Hodges discussed and gave ap-
propriate consideration to all of the Chaney
sentencing goals before |mﬁosmg Peetook's
sentence. We cannot say that Judge Hodg-
es was clearly mistaken in failing to ?ive
h|ﬂhe[.pr|'or|ty to the sentencing ?oa of
rehabilitations McClain v. State, 519 P.2d
811, 813-14 (Alaska 1974).

The sentence is AFFIRMED.

to MtYNuneuiSYsuio

David REYNOLDS, Appellant,
V.
STATE of Alaska, Appellee.
No. 6432.
Court of Appeals of Alaska.

Dec. 10, 1982.

~ Defendant was convicted in the Dis-
trict Court, Third Judicial District, Naknek,

5 We note that Judge Hodges expressly recom-
mended alcohol therapy and psychiatric treat-

Victor D. Carlson, J., of fishing in closed
waters, he appealed. The Court of Appeals
held that defendant could not be convicted
of fishing in closed waters in violation of
the Board of Fisheries regulation without a
showing of negligence.

Reversed.

1. Criminal Law ¢=20

Strict liability is the exception to rule
that criminal intent is required and decision
whether to require that a mental state be
read into a statute or regulation, even in
context of fish and game violations, must
be made on a case-by-case basis.

2. Fish @13@

~ Defendant could not be convicted of
fishing in closed waters in violation of the
Board of Fisheries regulation without a
showmg of negligence. AS 16.05.251(2),
16.05.720(a).

Jeffrey M. Feldman. Gilmore & Feldman.
Anchorage” for appellant.

(Carry R. Weeks. Jrist. Attv., Anchorage.
ancTWilson LTCondon, Atty. Gen., Juneau,
for appellee.

Before BRYNER. C.J., and COATS and
SINGLETON. JJ.

OPINION

PER CURIAM.

David Reynolds was convicted of fishing
in closed waters in violation of 5 AAC 06.-
35_0Sb). He appeals, contending that the
trial judge’s failure to require a showing of
mens rea was error. We agree, and there-
fore reverse Reynolds' conviction.

Reynolds is a commercial fisherman in
the Bristol Bay area. On July 21, 1981. his
boat drifted up the Kvichak River with the
tide past two shore markers beyond which
gill net fishing is prohibited. Reynolds had

ment for Peetook during his incarceration.
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one drift gill net in the water. Two Fish
and Wildlife Protection officers observed
Reynolds' boat as it drifted past the mark-
ers. The officers then approached the
craft, asked Reynolds to pull'in his net, and
eventually issued @ uniform summons and
%o_mlplamt. One of the officers testified at
rial:
When we aﬁproached the boat ... we
called out ‘hello” and there was no re-
sponse, so we pounded on the side of the
boat, and Mr. Reynolds came out groggy
and said he'd been sleeping.

Reynolds appeared pro se at trial, and he
testified on his own behalf that he had no
intention of drifting into the closed area.
He was very tired on the evening of July 21
and decided to %et some sleep. Before set-
ting his alarm clock and lying down. Reyn-
olds calculated his position and estimated
that the boat would not drift into closed
waters.  His particular fear was that he
might drift into the set net sites located in
those waters and tangle his gear; it was
this fear which caused him to make the
calculations with some care.

It was not developed at trial whether
Reynolds' calculations, his fatigue, his
alarm clock or some combination of these
factors accounted for this somnolent trans-
gression. The judge's response to Reynolds'
testimony and argument was succinct;

Thank you. Fish and Game laws are just

like traffic laws. It doesn't require an

intention to violate them, and so if one
violates them, they're guilty. And there-
fore you're found guilty.

Reynolds was assessed a fine of $5,000
with $3,000 .sus_ﬁ)ended on condition that he
violate no similar laws for one year. HL
nets and the six fish found in them at the
time of the offense were forfeited, p[ursua_nt
to AS 16.05.190 and AS 16.05.195. The trial
judge remarked at this time:

1 This regulaUon can be distinguished from
those which require proof that the offender
"knew or should have known" of a Bartlcular
circumstance. See, eg. 5 AAC 31.090(c); 5
AAC 32.090(c); 5 AAC 34.090(c).

2. This element of the offense would more prop-
erly be designated as "fishing," and would pre-
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Now you've gotten a belter deal than
anrone else has from this court because [

believe that you did it completely un-
knowingly. 1 believed you.

‘AS 16.05.251(2) authorizes the Board of
Fisheries to promulgate regulations estab-
lishing "open and closed seasons and areas
for the taking of fish." Pursuant to this
authority, the Board designated the particu-
lar waters of Kvichak Bay in which Revn.
olds was found as “closed waters." s
06.350(b). Violation of a regulation per-
taining to commercial fisheries is a misde-
meanor punishable by a fine of not more
than $5,000 or one year's imprisonment or
both. AS 16.05.720(a). Despite the sub-
stantial nature of the penalty to which an
offender is thus exposed, the regulation
does not, on its face, require any accompa-
nng mental state or criminal intent'
Thus, according to the view apparently held
by the trial !]ud_ge, proof that a defendant
was in a prohibited area and that he had a
net in the water2 would make out a prim
lfaug case that the regulation had been vio-
ated.

However, the Alaska Supreme Court hes
repeatedly expressed its aversion to the im:
position of criminal sanctions against one
who has no “awareness of consciousness of
some wrongdoing." Speidel v. State, 460
P.2d 77. 78 (Alaska 1969); see also Moris-
sette v. United States, 342 U.S. 246. 250, 2
S.Ct. 210, 243, 96 L.Ed, 288, 293 (1952). The
statute in Speidel made it a felony to wil-
fully neﬁlect to return a rented motor vehi-
Cle to the owner and included within the
definition of wilful neglect an "indifference
whether a wrong is done the owner or not"
d. The court held that;

_Although an act may have been objec-

tively wrongful, the mind and will of the

doer of the act may have been innocent

In such a case the person cannot be pur-

surr.ably require the present caﬁablllty, such
that no further act is required, to hook or trap a
fish. Reynolds does no' contend that his arift
H{II net was not. at the time of his cortact with

e Fish and Game officers, capable of catching
a fish, so the precise definition of tlus eiement
is not at issue here.
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ished for a crime, unless it is one such as
the "public welfare” type of offense,
which we have discussed, where the pen-
alties are relatively small and conviction
does no great damaﬂe to an offender’s
reputation.  Under the terms of AS 28.-
35.026 there is no escape from a felony
conviction and a possible five-year prison
term for simple neglectful or negligent
failure to return a rented automobile at
the time specified in the rental agree-
ment. To make such an act, without
consciousness of wrongdoing or intention
to inflict injury, a serious crime, and
criminals of those who fall within its in-
terdiction, is inconsistent with the ?ener-
al law. To convict a person of a felony
for such an act, without ﬁrovmg criminal
intert, is to deprive such person of due
process of law.

ld, 460 P.2d at 80. Thus, "public welfare
offenses,” described earlier as those in
which health, s_afetY or welfare of the gen-
eral public is involved, and for which no
great penalty is dgenerally _|mPosed, were
expressly reserved by Speidel as special
cases in which strict criminal liability might
be imposed.

Hentzner v. State, 613 P.2d 821 (Alaska
1980), relied on Speidel to impute knowl-
edge of wrongdoing as an element of a
securities offense. A distinction was made
for mens rea purposes between offenses
which are mala in se (those “which reason-
mgi members of society regard as condemn-
able") and those which are mala Promblts
(where "there is no broad societal concur-
rence that [the proscribed conduct] is inher-
ently bad"). Id. at 826. The fact that the
crime in Hentzner was essentially malum
prohibitum militated in favor of requiring
mens rea. Moreover, the court felt im-
Felled to remove the offense from the * pub-
ic welfare" category because of the possi-
ble penalty involved (a maximum term of
five Yea_rs' imprisonment), a collateral ra-
tionale in Speidel. 613 P.2d at 826-27.

The contours of strict criminal liability
were further defined in State v. Rice, 626
P-2d 104 (Alask_a_1981%. Rice dealt with a
regulation providing that, "No person may

possess or transport any game or parts of
%ame illegally taken." 626 P2d at 106, n. 2.

ice was convicted in district court, but the
superior court overturned the conviction on
the basis that it was error for the trial
judge to refuse to instruct the jury that it
must find beyond a reasonable doubt that
the defendant "knew or should have
known" the meat was illegally taken. Id.
at 106. The supreme court affirmed, rely-
ing on Speidel for the proposition that crim-
inal statutes should be strictly construed to
require some degree of mens rea absent a
clear legislative intent to the contrary. Id.
at 107-08. The court recognized that “the
mere fact that the case at bar involves a
fish and game regulation mlph_t perhaps be
considered by some to be sufficient to justi-
fy characterization of the subject offense as
a strict liability offense," but declined to do
so where application of such a statute
would violate a defendant's due process
rights. 1d. at 108. Without imputing a
requirement that defendant "knew or
should have known" the meat was illegally
taken when he transported it, the statute as
applied would be "void for vagueness," ac-
cording to the court. Id. at 109,

[1,2]_ The teaching of these cases is that
strict !ab_|l|ty_|s an exception to the rule
that criminal intent is required. The deci-
sion whether' to require that a mental state
be read into a statute or regulation, even in
the context of fish and game violations,
must be made on a case-hy-case hasis.
State v. Rice, 626 P.2d at 108; Kimoktoak
V. State, 584 P.2d 25, 31 (Alaska 1978). By
not requiring the prosecution to produce
evidence that Reynolds was at least negli-
gent with respect to the location of his boat,
the court here imposed a classic form of
strict liability. \ Liiven the nature ~oT~the
*Aregulation in question and the circumstanc-
es of this case, we find that the trial Jud?e
erred in not requiring some minimal ele
ment of mens rea, 1.e,, negligence, to accom-
Apany Reynolds' conduct.

’\_“C_o_ntra(rjy to the state’s assertion, strict
liability does not necessarily follow from
either the fact that fishing is a heavily
requlated activity in Alaska or that Reyn-
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olds entered into this activity for commer-
cial purposes. This is not an offense like
that in Nelson v. State, 387 P.2d 933, 935
(Alaska 1964), where "[t]Jo require proof of
guilty knowledge as a prerequisite to con-
viction ... would mean that the regulation
could not be enforced." In Nelson the
court was faced with a statute prohibiting
the taking of a bear under two years of age.
Because it is difficult for a hunter to know
the precise age of a bear, requiring the
state to prove knowledge or negligence
would impose an insurmountable ~burden
and render_the provision virtually unen-
forceable, The court in Nelson simply held
that, under these circumstances, imposition
of strict liability was clearly justified. We
do not think that_requmngi proof that the
operator of a fishing vessel was negligent,
in other words, that he knew or reasonably
should have known the vessel's location,
would pose a similar hardsh|ﬁ on the states
Only in occasional cases, such as Reynolds',
will"the issue admit of much doubt.

Moreover, aIthough the regulation in
question, 5 AAC 006.350(h), pertains to a
traditionally regulated commercial activity,
this activity is not, by its nature, restricted
to large-scale, sophisticated business enter-
prises. Instead, the reé;ulatlon_apPhes to all
commercial fishing and would include with-
in its sweep the smallest and most casual
commercial fishing enterprises. In this re-
ﬂard, it is significant that the regulation
ere has not expressly been designated as

3. The state argues that, If 5 AAC 06,350<h)
were construed to require an element of crimi-
nal intent, enforcement of the provision would
be rendered difficult because juries sympathet-
ic to a defendant's plight would Invariably rely
upon the Intent requirement as a means of
nullifying a generallﬁ unpopular regulation,
_Assumm? arguendo that the state's argument
is accurate as a factual matter, it hardly seems
aPpropnate to resolve ?roble_ms, In enforcement

of unpopular laws by the elimination of crimi-

nal Intent and the imposition of strict liability.

4. We note that AS 11.81.600(h), applicable (_)n|Y
to Title 11 but persuasive in Its logic, specifical-
ly provides:

[b) A person is not guilty of an offense un-
ess

he acts with a culpable mental state,
excepé that no culpable mental state must be
prove
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creating a strict liability offense.*  Espe-
cially in the context of_regulatory provi-
sions, which can be modified or re-enacted
more expeditiously and with less complexity
than can formal statutory provisions, we do
not think it unrealistic to expect that, if a
provision is intended to create a strict liabil-
|tX offense, an express statement to that
effect will be included. Finally, the state
has not called to our attention, nor are we
aware of, any legislative history indicating
that 5 AAC 06.350(b) was promulgated with
the intent that it be applied as a strict
liability offense, ﬁ)recludmg any defense
based on reasonable mistake of fact. Cf
United States v. Ayo-Gonzalez, 53 F.2d
652, 658-60 55th Cir.1976), cert, denied. 429
US. 1072, 97 SCt. 808, 50 LEd.2d 759
(1977) Ieg!s_lat|ve history of a federal stat-
ute prohibiting unauthorized fishing b)( for-
eign vessels In territorial waters of the
United States disclosed a belief by Congress
that effective and strict enforcement was
essential, a finding that innocent offenses
were unlikely to occur, and persuasive evi-
dence that strict liability was intended to be
applied).

These considerations, when taken with
the substantial criminal penalties availaole
to a court in sentencing for this offense, are
sufficient to convince us that strictJiability
IS inappropriate here. \We"therefore hoid\
that a showing of ne?]llgence on the part of
he defendant—that he knew or reasonably

(1) if the description of the offense does not
specify a culpable mental state and the of-
fense1s =
A) a violation: or o
B) designated as one of 'strict I|ab|||t¥': 5
(2) if a legislative intent to dispense with the
Culpable mental state re(%uwement IS present
The revised criminal code turther provides that
except as. described above, "if a provision of
law defining an offense does not presenbe i
culpable mental state, the culpable menial jute
that must be proved with respect to
1) conduct is ‘knowmg(lﬂxy'; and
2) a circumstance or-d result is 'reckless-
A y1181610 W hile thiS scheme has removed
much of the speculauon about mental states
under Title u, no such relief nas yet been
provided under the Alaska Administrative Cote
or its statutory corollaries.
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should have known the location of his boat
in closed waters—was necessary before a
finding of guilt would be justified. Be-
cause the trial court ar)plled strict liability
in_the determination of Reynolds' guilt, we
REVERSE the conviction.

w
O SHMMTWHSSTED

Louis METIGORUK, Appellant,
\"

MUNICIPALITY OF ANCHORAGE,
Appellee.

No. 186.
Court of Appeals of Alaska.
Dec. 17, 1982.

Defendant was convicted before the
District Court, Third Judicial District, John
D. Mason, J., of shopllft|ng1, and he appeal-
ed. The Court of Appeals, Singleton, J.,
held that defendant's statement to private
security guard who had placed defendant
under citizen's arrest was not inadmissible
for want of Miranda warnings absent
showing that the security guard was acting
as agent of the police.

Affirmed.

L Criminal Law <*=412.1(2)

~ Private security guard who is not act-
ing as a police agent need not give Miranda
warnmgs(j)nor to interrogating a suspect he
has placed under citizen's arrest. U.S.C.A.
ConstAmend. 5.

2. Criminal Law <*=414

~ The state must prove that a self-in-
criminating statement was voluntar?/ hefore
it can be admitted against the defendant.
U.S.C.A. ConstAmend. 5.

3. Criminal Law «=412.1(1)

A self-incriminating statement is "vol-
untary” if it is free from duress, coercion or
inducement. U.S.C.A. Const. Amend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

4, Criminal Law <*=412.2(3, 4)

Before questioning someone in police
custody, the officer must tell him that he
has a right to remain silent, that anything
he saﬁs may be used against him in court,
that he has the right to have an attorney
present at questioning and that if he wishes
an attorney but cannot afford one an attor-
ney will be provided at public expense, and
questioning may not continue unless de-
fendant waives his right to remain silent
U.S.C.A. ConstAmend. 5.

5. Criminal Law <*=412.1(2)

Where securitr officer at department
store observed defendant enter the store
and remove an electric blanket and a wom-
an's purse and walk out of the store with-
out paying for them and the officer stopped
defendant and advised that he was under
arrest for shoplifting and trespassing and
escorted him to the security office and
called the Police to request assistance, the
security orficer's questionin? defendant
while awaiting arrival of police was not
required to be preceded by Miranda warn-
ings, absent showing that arrest was insti-
gated by the police or that security officer
was acting as police agent. U.S.C.A. Const.
Amend. 5.

Susan Onansky, Asst Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for appellant.

Scott T. Fleming, Asst. MuniciPal Prose-
cutor, Allen M. Bailey, Municipal Prosecu-
tor, and Theodore D. Bems, Municipal
Atty., Anchorage, for appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.
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Proctor J. BAKER, Petitioner,
v,
CITY OF FAIRBANKS, Alaska, Respondent.
No. 1141.

Supreme Court of Alaska.
Juno 5, 1070.

The Superior Court, Fourth Judicial

District, Everett W. Hepp, J., denied de-

fendant's request for jury trial on charge
under municipal ordinance relating to as-
sault and defendant's petition for review
was granted. The Supreme Court, Connor,
J, held that defendant had riﬂht to jury
trial.  The Court further held that for pur-
oses of determining right to jury trial,
‘criminal prosecutions” “includes any of-
fense a direct penalty for which may be in-
carceration in jail or penal institution, of-
fenses which may result in loss of valuable
license such as a driver's license or license
to pursue common calling, occupation, or
business and offenses which, even if incar-
ceration is not {)ossmle punishment, still
connote criminal conduct in traditional
sense of term.

~ Reversed and remanded with instruc-
tions.

L Constitutional Law 0=267

Courts retain residual constitutional
power to determine that offense, whatever
Its possible punishment may be, is serious
and requires jury trial. U.S.C.A.Const.
Amends. 6, 14.

2. Jury 0=21(1)

In determining whether an offense is
one for which jury trial must be granted,
courts not only consider maximum possible
punishment but also look at social and
moral opprobrium which attaches to of-
fense, degree to which it may be regarded
as antisocial behavior, possible conse-
quences to defendant in terms of loss of
livelihood, and whether offense is one tra-
ditionally regarded as crime or is predomi-
nately in nature of regulatory offense. U.
S.C.A.Const. art. 3, 82; Amend. 6.

471 PACIFIC REPORTER. 2d SERIES

3. Constitutional Law €=82

American constitutional tltepry j*hat
Constitutions are restraining force against
abuse of governmental power, not*ftf«In-
dividual rights are matter of governmental
sufferance. b

4. Jury €221(1), 23(1)

In any criminal prosecution, whether
under state law or for violation of city or-
dinance, accused, on demand, is entitled to
jury trial; overruling Knudsen v. City of
Anchorage, 358 P.2d 375. AS 1L15230;
U.S.C.AA.Const. art. 3, §2; Aggpd™-ISIH;

5. Jury €=23(2)

Defendant charged und8§5”niunicipal
ordinance relating to assault*had right to.
jury trial. AS 11.15.230; 4E£S$.C.A.Const.
art. 3, 82; Amends. 6, 14 «

G Courts €=97(6) TA-
While state Supreme Courfc'rrrort en-
force minimum constitutional standards im-

posed by United States Supreme”CouVPs3‘®.

Interpretation ot Fourteenth Amendment,
state Supreme Court is free, and~under
duty, to develop additional constitutional,
rights and privileges under State Coratitti”
tion if it finds such fundamental riglrts
and privileges to be within intention: and
spirit of local constitutional language-jjnd
to be necessary. U.S.C.A.Const. ArncaS.
14, Zj} f-

1. Jury €=23(1) " A

For purposes of determinmgprjght to
jury trial, “criminal prosecutions™-«cludes
any offense a direct penalty for whicR may
be incarceration in jail or penal institution,
offenses which may result in loss of valua-
ble license such as a drivet'§ license or li-
cense to pursue common calling, occupa-
tion, or business and offenses which, even
if incarceration is not possible punishment,
still connote criminal conduct in traditional
sense of term.
See Eublication Words and Phrases

for other judicial constructions and
definitions.

8. Jury €:22é2) _ _
Excluded from requirement ofjury

trial are such offenses as wrongful parking

?
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of motor vehicles, minor traffic violations,
and violations which relate to regulation of
property, sanitation, building codes, fire
codes, and other legal measures which can
be considered regulatory rather than crimi-
nal in their thrust, so long as incarceration
is not one of possible modes of punish-
ment. AS 11.15.230; U.S.C.A.Const. art.
3,82; Amends. s, 14.

Lloyd I. Hoppner, of Rice & Hoppner,
Fairbanks, for petitioner.

Howard- Staley and Stephen S. DeLisio
of Merdes, Schaible, Staley & DeLisio,
Fairbanks, for respondent.

Before BONEY, C. J., anci DIMOND,
RABINOWITZ and CONNOR, JJ.

-- CONNOR, Justice.

This case raises important questions
about the right to jury trial for certain
city ordinance violations. This necessarily
means that we must reconsider the ration-
ale of the opinion in Knudsen v. City of
Anchorage, 358 P.2d 3/5 (Alaska 1960),
which held that a person charged with a
violation of a city ordinance J)rohibiting
reckless driving was not entitled to a jury
trial.  Since Knudsen was decided, the
-United States Supreme Court in Duncan v.
Louisiana, 391 U.S. 145 ss S.Ct. 1444, 20
L.Ed.2d 491 (1968), has made apﬁlicable t0
the states, through the Fourteenth' Amend-
ment due process clause, the Sixth Amend-
ment right to jury trial in criminal cases

. City of Fnirbnnks Code of Ordinances,
§ 6.101(b)- provides:
“(b) Assault No person shall bent,
strike, wound, imprison, or inflict vio-
lence on another where the circum-
stances show malice or assault another
with “intent to commit murder, rape
mayhem, robbery or larceny. Nor shall
an% person. ossnult another with n
lethal weapon, instrument, or thing with
intent to commit_upon_the person of
another any bodily injury where no
considerable’ provocation ~nppenrs or
where the circumstances of the assault
show molico." ,
Cltg of Fairbanks Code of Ordinances,
§ 1.103 provides that the maximum pun-

other than those traditionally labeled * petty
offenses." It is with the implications of
the Duncan decision and the Sixth Amend-

ment right toAury_trial that we must deal
in the present decision.

In the case before us petitioner was
charEed in the District Court at Fairbanks,
Alaska, with violating a City of Fairbanks
ordinance, in that he did "assault BradleY
W. Hollister by throwing him into the wall
and refrigerator" contrary to Fairbanks
City Code, Section 6.101(h).1

Petitioner asserted in the courts below
that he was entitled to a jur?/ trial.  His
claim was denied. He then filed a petition
for review with this court. We have
granted review of this case because of the
Importance of the question which ir raised
by petitioner.2

Petitioner argues that under Duncan v.
Louisiana, supra, he is entitled to a jury
trial as a matter of right, and that the
specific holding of Duncan is dispositive
of his case.

In Duncan the Court held that one
charged with assault and battery under
Louisiana law, which offense carried a
maximum possible penalty of two years'
imprisonment, or a $300 fine, or both, must
be afforded a jury trial. Louisiana had
contended that assault and battery tradi-
tionally was recognized to be a "petty of-
fense,” and that there was, therefore, no
constitutional requirement that it must be
tried by a jury. The offense, despite the
somewnhat long possible period of imprison-

ishment shall be “by fine of not more
more tlinn Six Hundred and «Koo ($600.-
00) Dollars or by imprisonment for not
more than sixty "(60) days, or by both
such fine nnd imprisonment.”

2. Alaskn Sup.CtR. 23, 24: “This court
grants, review because the order of the
,uPerlor Court,g_udge affects a substan-
tial right of petitioner and is of such sub-

stance” and importnnce ns to justify de-

viation from the normal appellate” pro-
cedure by wnY of nppeal in order tliut the
questions of Taw be ?lven the immediate
aftention of this courf." Knudsen v. City
of Ar)mhorage, 358 P.2d 375-370 (Alaskn

1960
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ment, was classified as a misdemeanor
under Louisiana law. It was also con-
tended that the granting of a jury trial was
a matter for state determination and not
a part of federal due process of law.

In rejecting Louisiana’s claims, the
Court in Duncan determined that the right
to jury trial, as expressed in the Sixth
Amendment, must be made applicable to
the states of the Union as part of the due
process of law guaranteed by the Four-
teenth Amendment. Mr. Justice White,
speaking for the Court, stated:

"Because we believe that trial by jury

in criminal cases is fundamental to the

American scheme of justice, we hold

that the Fourteenth Amendment guaran-

tees a right of jury trial in all criminal
cases which—were they to be tried in

a federal court—would come within the

Sixth  Amendment's guarantee." 391

U.S. at 149, ss S.Ct. at 1447 (footnote

omitted).

In declaring, the right to jury trial to be
a fundamental right comprehended under
the federal notion of due process of law,
the Court abandoned an older group of
cases which had implied that jury trial
might not be necessary to satisfy the guar-
antee of the Fourteenth Amendment.

The Court in Duncan recognized that
there is within the Sixth Amendment an
area where the trial by jury of certain
offenses is not constitutionally required.
This imﬂlied exception has been read into
the Sixth Amendment by the courts over
a period of many years, despite the express
language of the amendment.

A literal reading of the Sixth Amend-
ment would tell the reader that, as a

3. U.S.Const. Amend. VI: "In all crim-
innl prosecutions, the licensed shall enjoy
the right to .n speedy nnd public trial,
by animpartial ]U[%/ X ok D

In_Schick v, Unifed States. 105 U.S,
15 70, 24 S.Ct. 820. 831, 40 L.Ed. 00
?1004. Mr, Justice Marian (dissenting)
tnted the following; “The contention i
the present prosecutions is_timt, although
the positive constitutional injunction timt
the trial of nil crimes shnll be by jury
furnishes an inflexible rule that may" not

~ e IrMr "wrii
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matter of plain English, all offenses, which
can be re?arded as criminal must be tried,
by iury It the defendant demands such a
trial 3~ Despite this apparently plain lan-
guage, some courts have adhered to the
position that, because certain offenses were
not triable b jurK at the time our Repub-
lic was founded, the framers of our federal
constitution did not mean to include such
offenses as being triable by jury under the
guarantees of the Sixth Amendment and _
similar state guarantees of jury trial. "This
position was reaffirmed in the Duncan,-'
case, with certain important qualifjSrtions.

In elaborating upon what this .Sixth
Amendment guarantee inciudes, %fr. Jus-
tice White explained:

“Of each of these determintEona-

a constitutional provision orginally wri”.
ten to bind the Federal Government
should bind the States as well it might
be said that the limitation in question-is._
not necessarily fundamental to fairness®
in every criminal system that might be

imagined but is fundamental in the con-,

text of criminal orocesses maintained by

the American Siates.

"When the inquiry is approached in
this way the question whether the States
can impose criminal punishment without
?rantin? a jury trial appears quite dif-
erent from the way it appeared in the
older cases opining that States might
abolish jury trial. See, e. g., Maxwell
v. Dow, 176 U.S. 581, 20 S.Ct44n.44
L.Ed. 597 (1900). A criminalprocess
which was fair and equitable but used
no juries is easy to imagine. It would
make use of alternative guarantees and
protections which would serve the pur-

be ignored in eases of felony, that rule,
even where the accused pleads not gun,ty%g*.
mny be disregarded altogether in & trial®*-
for"a misdemeanor, provided lie consents

to be tried by the court without a jury.
Plainly, such an exception is unauthorized
by thé Constjtution ~if its words beinter-
preted according to  their ordinarymenn-
ing. Nor. in my opinion, it is consistent
with the fundamental rules of criminal
procedure, as established nnd enforced at
common law.”

4

5
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poses that the jury serves in the English
and American- systems.  Yet no Ameri-
can State has undertaken to construct
such a system. Instead, every American
State, including Louisiana, uses the jury
Mctensively, and imposes very serious
punishments only after a trial at which
the defendant has a right to a jury's ver-
dict. In every State, including Louisi-
ana, the structure and style of the crim-
inal process—the supporting  frame-
work and the subsidiary procedures— are
of the sort that naturally complement

(jp.jury trial, and have developed in con-
nection with and in reliance upon jury
trial.” 391 U.S. at 149-150, ss S.Ct. at
1448, n. 14,

In._other wordsj the Court stressed the im-
portance of providing procedures which
are"fundamentaIIJ fair within the context
of our present-day American system of
criminal justice.

ig? Duncan the Court held that a jurr
trial was required for the offense of assault
and battery, even thou?h that offense,
considered by its label alone, did not his-
torically come within the concept of a
“serious misdemeanor.”  From the lan-
uage used by the Court, it appears that
the maximum possible sentence was the in-
fluential factor in determining that assault
and battery, at least in Louisiana, was not
a petty offense, despite the nomenclature
attached by the State. As the Court ex-
plained:

"It is doubtless true that there is a
category of petty crimes or offenses
which is not subject to the Sixth Amend-
ment jury trial provision and should not
be subject to the Fourteenth Amendment
jury trial requirement here applied to the
States.  Crimes carrying possible penal-
ties up to six months do not require a
jury trial if they otherwise qualify as
petty offenses. But the penalty author-
ized for a particular crime is of major
relevance in determining whether it is
serious or not and may in itself, if severe
enough, sub#'lect the trial to the mandates
of the Sixth Amendment. The penalty

authorized by the law of the locality may
be taken ‘as a gau?e of its social and
ethical judgment’ of the crime in ques-
tion." 391 U.S. at 159-160, ss S.Ct. at
1453 (footnotes and citations omitted).

The Court noted that in the federal
system Congress has defined petty offenses
as those punishable by no more than six
months in prison and a $500 fine. Ad-
ditionally, it noted that in 49 of the 50
states, crimes which are subject to trial
without a jury, which sometime include
simple assault and battery, are punishable
by no more than one year in jail. Further,
the vast catalogue of crimes which were
triable without a jury in 18th Century
America, that is, before the framing of
the United States Constitution, the Bill
of Rights, and the various state constitu-
tions, were, with rare exceptions, punish-
able by no more than a six-month period
of incarceration. Most importantly, the
Court in Duncan did not adopt a mechani-
cal test for distinguishing between petty of-
fenses and serious misdemeanors.

"We need not, however, settle in this
case the exact location of the line be-
tween petty offenses and serious crimes.
It is sufficient for our purposes to hold
that a crime punishable by two years in
prison is, based on past and contempo-
rary standards in this country, a serious
crime and not a petty offense.” 391
U.S. at 161-162, ss S.Ct. at 1454,

Traditionally two main approaches have
been used by the courts in determining
whether a crime was pettz or serious. The
first approach looks to the maximum pos-
sible punishment—not the punishment ac-
tually imposed by the court—as a gau%e
of the sentiments of the Iocalit?; or of the
lawmakers in- determining whether, be-
cause of the severity of the punishment, the
offense should be regarded as serious in
itself. Duncan v. Louisiana, supra.

[L]  The second approach is to look to
the nature of the offense, consider its com-
mon law background, if any, consider
whether it carries sufficient opprobrium to
require its being labeled a "serious” mis-



390 Alaska

demeanor, and consider also the conse-
quences of conviction of such an offense.

"The truth is, the nature of the offense,
and the amount of punishment prescribed,
rather than its place in the statutes, de-
termine whether it is to be classed among
serious or petty offenses,—whether
among crimes or misdemeanors." Schick
v. United States, 1% U.S. 65, 68, 24
S.Ct. 826, 827 (1904).
Upon an evaluation of all these factors
together hinges the determination of
whether the offense is serious enough to
require jury trial. It is important to note
that under this second approach the maxi-
mum possible sentence IS not the test of
seriousness. Even though the lawmaker
has provided a relatively slight sentence,
this will not render the offense “petty” if
it otherwise has serious connotations. As
this court noted in Knudsen v. City of
Anchorage, supra, the "quality of the of-
fense and the consequences to the accused
are the factors which determine whether
there is a constitutional right to trial by
jury.”4 In short, the courts retain residual
constitutional power to determine that an
offense, whatever its possible punishment
may be, is serious and requires a jury
trial, despite the views of the lawmaker as
expressed merely in the maximum permis-
sible sentence which may be imposed. As
the Court stated in Duncan-.
“Of course the boundaries of the petty
offense category have always been ill-
defined, if not ambulatory. In the ab-
sence of an explicit constitutional pro-
vision, the definitional task necessarily
falls on the courts, which must either
pass upon the validity of legislative at-
tempts to identify those petty offenses
which are exempt from jury trial or,
where the legislature has not addressed
itself to the problem, themselves face the
question in the first instance. In either
case it is necessary to draw a line in
the spectrum of crime, separating petty
from serious infractions. This process,
although essential, cannot be wholly sat-
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isfactory, for it requires attaching dif-
ferent consequences to events which, —
when they lie near the line, actually
differ very little." 391 U.S. at 160-461,

88 S.Ct. at 1453,

Petitioner argues that because under the
Fairbanks ordinance he could have been
sentenced to either two months in "jail,

a $600 fine, or hoth, that the offense with
which he is charged is necessarily a serjous'
one. This contention is based upon the
fact that the United States Supreme Court

in Duncan alluded to the congressionaliy
enacted standard of what constitutor-¢
petty offense. He argues that because "
Congress employs a six-month of $500-fine
test to distinguish petty from serious, we:-
are bound by that same test. BecausCT
petitioner could possibly be sentence/it to
pay a $600 fine, he asks that we declare on 7
this basis alone that he has a righUto a
jury trial.  We feel that this argument-
misapprehends what the Court decided in
Duncan. Although the Court there men-"at?
tioned the congressionalstandard, it did "I
not make that standard applicable to the--
states. In establishing guidelines for the2?
lower courts to follow, the Court had this

to say:

"In determining whether the length
of the authorized prison term or the
seriousness  of other punishment IS
enough in itself to require a jury trial,
we are counseled by District of Columbia
v. Clawans, supra, [300 U.S. 617,

S.Ct. 660, 81 L.Ed. 843] to refer to obP*

jective criteria, chiefly the existingJaj*/'-

and practices in the Nation." 39TAUTS.~
at 161, 88 S.Ct. at 1453 (emphasis sup-

plied.) A

We think it would be unreflective for
us to hold that the mere accident- that
petitioner might pay a fine of $600 rather
than $500 should determine his right' to a
jury trial. We are unable to read the
Juncan decision as requiring the applica-
tion of any such mathematical standard.
As that decision points out, Congress is not .
the body which exercises exclusive power

4. 368 P.2d at 383,
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in determining what offenses are petty or
serious. The courts have additional power
which must be exercised independently.
, Nor did the Court in Duncan hold that the
congressional standard should provide the
test to be applied to the states under the
Fourteenth Amendment.  More analysis
IS required to achieve a rearaned solution,

The historical development influencing
the concept of what constitutes a "petty”
offense has been treated in depth in a
well-known law review article by Frank-
-futter and Corcorans In that article the
authors survey the legal history of offenses
handled in a summary fashion in England
and in the American colonies. They deal
with a variety of offenses which did not

~=carry with them the right to trial by jury.
21Tn jtreating these non-jury offenses, the
authors stress that the historical genealogy
of the right to jury trial should be a major
guide in the interpretation of the Sixth
Amendment of the Constitution, as well as
article 111, section 2 of the Constitution.s
Article 111 refers to “all crimes" as being
triable by jury, and the Sixth Amendment
refers to the right to jury trial in "all
criminal prosecutions.” The authors con-
Cluded that these two terms should be con-
sidered interchangeable. But they also
determined that there were certain of-
fenses, familiar to the framers of our
federal and state constitutions, which were
considered to fall within an implied ex-
ception to the constitutional guarantee.
This accords with the interpretations of
the United States Supreme Court. Cheff
v. Schnackenberg, 384 U.S. 373, 86 S.Ct.
1523, 16 L.Ed.2d 629 (1956); District of
Columbia v. Clawans, 300 U.S. 617, 57 S.
Ct. 660, 81 L.Ed. 843 (1937); Schick v.

5. Frankfurter and Corcoran, Petty Federal
Offense* and the Constitutional Guarant);
o(flggél)al by Jury. 39 Uarv.L.Rev. 91

6. I'S.Const. art. Ill, 82: “The trial of
all crimes, except in cases ofimpends-
aSitir. shall be by jury * e

Egn 22 & 23 Car. I, e 7 (10]0?
punished, apparently without jury trial.

United States, 19 U.S. 65. 24 S.Ct. 826
(1904) ; Natal v. Louisiana, 139 U.S. 621,
11 S.Ct. 636, 35 L.Ed. 288 (1891).

While the argument advanced is well
documented, it 1S perhaps so well minis-
tered that it says too much. As one legal
scholar noted,

“If that practice [the English practice
of dealing with petty offenses summari-
ly] proves anything at all in this con-
nection, it proves too much. For as
Frankfurter and Corcoran point out,
summary trials in England were not re-
stricted to such crimes [petty offenses].”
Kaye, Petty Offenders Have No Peers,
26 U.Chi.LRev. 245, 247 (1959) (cita-
tions omitted).

Prosecutions of serious crimes were also
authorized without jury intervention.7
Blackstone was even moved to comment
upon the constantly increasing scope of
summary jurisdiction, lamenting that it
"has of late been so far extended, as, if
a check be not timely given, to threaten
the disuse of our admirable and truly Eng-
lish trial by jury, unless only in capital
cases!" 4 Blackstone Comm. 277-78
(Blackstone's emphasis).

In the subject matter before us, one
looking only to the past will find a jumble
of offenses with no coherent, rationalizing
principle by which to determine the line be-
tween what is a petty and a serious crime.s
For example, "Fviolations of the laws
relating to liquor, trade anc manufacture,
labor, smu%gllnﬂ, traffic on the highway,
the Sabbath, ‘cheats’, gambling, swearing,
small thefts, assaults, offenses to property,
servants and seamen, vagaboridage, and
disorderly conduct were largely in the

the bu,rnin? of houses at night with trans-
portation for seven years: and made the
offense a felony. See Frankfurter al .
Corcoran, supra not* 5. at 920. n. 34 nnd
at 960, n. 210: Md.Sess.Lawe, ¢ 3
(1752).

8. Frnnkurter and Corcoran, supra note 5,
at 927.
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justices' hands."o Penalties ranged from
a fine of three shillings fourpence for
"the individual who tippled long at the
alehouse" to a fine of 500 pounds with con-
finement at hard labor until paid, for the
bribery of an excise officer.10

What is often not perceived about this
influential article is that the authors were
not arguing that historical usage should
necessarily govern modem constitutional
adjudication. As the authors point out,
historical continuity does not require rigid
adherence to an historical stereotype.

“We huve reached the end of the narrow
inquiry which this paper proposed. The
evidence has been summarized to indicate
the common-law history of ﬁenal legisla-
tion which dispensed with the jury.
Both in England and in the colonies a
clear and unbroken practice—despite all
uncertainties and reservations— emerges
for two centuries preceding the Constitu-
tion. Many offenses were customarily
tried solely by magistrates. These of-
fenses were compendiously characterized
as ‘petty.” But pettiness was not a rigid-
ly fixed conception; demarcation be-
tween resort to jury trial and its dis-
pensation was not mechanical. In sub-
Jectlng certain conduct to the summary
procedure of magistrates, unguarded by
the popular element, there was an exer-
cise of moral judgment dividing behavior
into serious affairs and minor misdeeds.
The gravity of danger to the community
from the misconduct largely guided the
mortl judgment; the wide repetition of
the act, raising practical problems of
enforcement, in part influenced the
moral value which the community at-
tached to the act u
Unfortunately, not mo many cases deal-
ing with the petty offense problem required
a decision by the United States Supreme
Court. A Iarg?e number of federal of-
fenses clearly fall within the category of
serious misdemeanors because thei/] carry
a maximum punishment of more than six

9. Id. at 028 (footnotes omitted).
10. 1d. at 930-31.
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months.  Most of those cases which dis-
allow jury trial are easil?; distinguishable
as treating offenses which are regulatory
in nature. A careful analyst! Of the'de-
cisions of the United States Supreme Court
will reveal that only rarely and for rather
trifling offenses has jury trial actually
been denied.

In District of Columbia v. Clawans,
300 U.S. 617, 57 S.Ct. 660 (1937), the ac-
cused was charged with selling the unused
portions of rallway excursion tickets in
violation of a congressional statfite. The--
Court, in denying jury trial to-the a*cpsed.
had the following to say about the?Srture
of the offense:

“Engaging in the businessof selling
second-hand proPerty without af license
was not indictable at common Ttfe.. Tacfx?
day it is at most but an infringement o
local police requlations, and its tnoral
quality is relatively inoffensive30o
US. at 625 57 S.Ct. at 662 (emphasis
supplied).

In Schick v. United States, supra, the-
Court theId the conviction without a jury
of a defendant who had violated a statute
which prohibited the receipt for sale of
any unstamped oleomargarine. The case
has two noteworthy features. First, the
defendant had waived jurh/ trial.  Second,
the offense charged was the violation of-a
re%ulat_ory act, the Oleomargarine Act,
subjecting the offender to only svsso fine
and no confinement.  As“Mr. Justice
BreV\(/jer, speaking for the majority, aptlg
noted:

"So small a penalty for violating a reve-
nue statute indicates only a petty of-
fense. It is not one necessarily involv-
ing any moral delinquency." 195 U.S. at
67,24 5.Ct. at 826. 37

In Callan v. Wilson, 127 U.S. 540, 8 S.
Ct. 1301, 32 L.Ed. 223 (1888), the accused
was charged with the crime of conspiracy
and sentenced to pay a fine of $25 or serve'
30 days' confinement. Defendant, with

1. 1d. at 980.
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others, had conspired to refrain from
working with certain other musicians or
working for any person who employed
these musicians.  Mr. Justice Harlan, in
explaining why the Sixth Amendment right
to jury trial was afforded this defendant,
stated that,

"It is not to be constn id as relating
only to felonies, or offenses punishable
by confinement in the penitentiary. It
embraces as well some classes of misde-
meanors, the punishment of which in-
volves or may Involve the deprivation of
the liberty of the citizen. It would be a
narrow construction of the constitution
to hold that no prosecution for a misde-
meanor is a prosecution for a ‘crime’
within the meaning of the third article,

‘criminal prosecution’ within the
meaning of the sixth amendment." 127
U.S. at 549,8 S.Ct. at 1303,

The above principle was applied in Cali-
fornia in Taylor v. Reﬁnolds, 92 Cal. 573,
28 P. 688 (Cal.1891), which held that a vi-
olation of a munic(ifal ordinance, blocking
the sidewalk, carried with it a right to jury
trial, even though the maximum sentence
possible was only a $100 fine and 30 days'
confinement. In decidin? upon the impor-
tance of the fact that only a municipal or-
dinance had been violated, the court in
Taylor quoted at length from Dillon on
Municipal Corporations, Vol. 1, § 433, as
follows:

' So, here, where the act or omission
“sought to be punished by imprisonment
unaer a municiFaI ordinance IS In Its na-
ture not peculiarly "an offense against
the municipality, but rather agialnst the
Publlc at large, and where it falls within
he legal or common-taw notion of a
crime or misdemeanor, and especially
where, being of such nature, it is em-
braced in the criminal code of the state
then the constitutional guaranties intend-
ed to secure the liberty of the citizen,

12" "Assault nml assnult anil battery. A
person not armed with n dangerous weap-
on, who unlawfully strikes or threatens
another in a menacing mnnner, or un-

471 P.20—25Va

and the right to a trial by jury, cannot
be evaded by the nature of the powers
vested in the municipal corporation, or
the nature of the jurisdiction conferred
upon the municipal courts." 28 P. at
689 (emphasis supplied).

It is significant in the case at bar that a

violation of the municipal ordinance is also

a violation of AS 11.15.230.*

In District of Columbia v. Colts, 282 U.
S. 63,51 S.Ct 52, 75 L.Ed. 177 (1930), de-
fendant was put upon trial before a judge
and found guilty of reckless driving, his
demand for a jury trial being denied. In
holding that he was entitled to a jury trial,
the Court stated that:

"Whether a given offense is to be
classed as a crime, so as to require a
jury trial, or as a petty offense, triable
summarily without a jury, depends pri-
marily upon the nature of the offense.
The offense here charged is not merely
malum prohibitum, but in its very nature
IS malum in se. It was an indictable of-
fense at common law, * * *" 282
U.S. at 73, 51 S.Ct. at 53.

[2]  From a review of the cases which
have dealt with this suky’ect, certain broad
criteria do emerge. In determining wheth-
er an offense falls within one category or
the other the courts, in the last analysis,
have resorted to a weighing or grouping
together of various factors. Not only
must the maximum possible punishment.be
considered, but.one must look-also at the
social and moral opprobrium which at-
taches to the offense, the degree to which.
it~rTay"be regarded as anti-social behavior,
the ’possibleconsequences to the defendant
in terms of loss ot livelihood, and whether
the'offense is one traditionally regarded as
a crime or is. predominately in the nature
of a regulatory offense. It is then neces-
sary to balance the consequences to the de-
fendant against considerations of social
and governmental expediency. In short,

lawfully strikes or wounds another, is
gumshable by a fine of not more tliun
500, or by imprisonment in n jail for not
more than” six months, or by both."
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legal precedents do not provide any specif-
ic means of drawing lines. They furnish
only a general method for arriving at deci-
sions.

In the past, courts have had difficulty in
determining the qualitative difference by
which an offense is to be placed in the cat-
egory of serious or petty. We believe the
most critical question is not where the line
should be drawn, but why it should be
drawn at all.

Substantial reasons of policy must play
an important part in any disposition of this
problem. These naturally divide them-
selves into two maior groups. On the one
hand, we have considerations of conven-
lence or expediency for the state and its
legal subdivisions. It imposes a certain
burden upon the machinery of government
to make every offense triable by jury.
There are also some infractions of laws or
ordinances which are so slight that proba-
bly all reasonable persons would agree that
they should not be triable by.a jury. Dis-
trict of Columbia v. Clawans, supra. Bal-
anced against the need to allow govern-
ment to operate as unencumbered as possi-
ble is che right of an accused to be con-
}/igted, if at all, only by means which are
air.
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ciency must be of a compelling nature and
must be identifiable as flowing from some»
enumerated constitutional power. To al-'fr
low expediency to be the basic principle--'-
would place the individual constitutional
right in a secondary position, to be effec-
tuated only if it accorded with expediency.i1

This would negate our entire theory of
constitutional government. The American
constitutional theory is that constitutions
are a restraining force against the abuse of
governmental power, not that individual
rights are a matter of governmental suffer-
ance. .

Such an argument may have had.Tfgjjlity
at a time when the abilities of government
were limited to the needs and. financial ca- —
pabilities of an agrarian or early industrial
society. Today the government-not only
provides services to society on a broad ba-
sis, it even poses a problem of thrusting
the citizenry into a morass of impersonal
regulation. The danger today is thouEht
by some to be not too little or too weak a
government, but an all too pervasive one,
In which individual freedom, responsiWity,
and dignity are obliterated by a -faceless
bureaucracy. Any governmental system
capable of directly intervening in the life
of the citizen from cradle to grave ought

[3]  The argument from expediency to be able to make effective such minimal

contains inherent gefects. If an individual
right is vested by the Constitution, the
overriding demands of governmental effi-

13. City of Canon City v. Merris, 137 Colo.
100. 323 \2d 014 (Coio.I0SS).

In_Schick v. T'nitcd States. 103 C.S.
03. 24 S.Ct. S20. 40 L.Kd. 99 (1904),
Mr. Justice Harlan in liis dissenting opin-
jon placed the argument from expédiency
witldn proper perSpective.

“It "is contended timt tliis mode of
trinl. at least in misdemeanors involving
only a fine, might to be sanctioned.—
indeed, encouraged.—as convenient hoth
for the government nnd the aroused.
What was said by Rluekstone when re-
ferring to summary proeeedings au-
thorized by nets of I'prlinnient in par-
ticulnr eases mnv well be repeated, at
this day. whenever it is pro>osed, upon
grounds of convenience, to d|sl>_>ense with
{urles incriminal  prosecutions, nnd
hereby introduce a new mode for the

?uarantees of individual rights as "are
ound in the express language of ouraan-
stitutions.  There is no sound reas&F'Why

trinl of crimen. Uc snhl: ‘And. how-
ever convenient these may appear rft
first (as doubtless all arbifrary powers,
well executed, are the most convenient),
yet let it be nithm remembered, that
delays and little inconveniences In the
forms of justice are the price_ timt all
free nations must pny for their liberty
in more substantial matters: that these
inroads upon tins sacred bulwark of the
nation are fuudameutally. opposite to
tiie sglnt, of our Constitution: nnd
timt. thouith IOKUn in trifles, the pre-
cedent may itradually increase, and
spread, to the utter disuse of juries in
iiuestionx of the most momenfous con-
cern” Rook 4. chap. 27. p. 330" 193 —
U.S. at 90, 24 S.Ct. at N39 (emphasis
in- orisrinnl).
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a social and economic system which can
scnd”aian to the moon, develop nuclear
weaponry, and, as in the case of Alaska,
extract many billions of barrels of oil from
the depths of »he earth, cannot also honor
the guarantee iuat if one must be subjected
to criminal prosecution, it shall, upon de-
mand, be by a jury of his peers.

Another factor which should be consid-
ered is that the constitutional language, in
its plain meaning, expressly requires a iu ry
trial in “all criminal prosecutions.” It an
implied exception is to be read into this

Alanguage, then perhaps we should adopt an

— mapproach bﬁ which the classification of any

offqgjL, falling within the gfrag area be-
tween" petty and serious should be resolved
in favor of a jury trial for the defendant
who claims it.  Even such an approach as
thfccarries with it certain difficulties. It
still does not resolve the ultimate question
—where to draw the final line of demarca-
tion. It is immanently more sensible to
looic to the possible consequences of a deni-
al of jury trial and the reasons for provid-
ing this constitutional safeguard.

We can also derive guidance from cases
treating the geminous provision of the
Sixth Amendment which secures the right
to counsel. Several courts have declared,
for example, that the right to counsel, as
guaranteed by the Constitution, must be
afforded to-every defendant charged with
an offense which may result in incarcera-
tion upon conviction. 1

It is significant that the United States
Supreme Court has very recently declared

14. In re Johnson. 62 Onl.2d 325, 42 Cal.
Rptr. 223, 393 P.2d 120 (1965); Boi-
kova- v. State, 229 Ind. 2M. 98 ME21
250 (1951): _People v. Mallory, 373
Mich. 533. 147 NAV.2d 66 10,67{ (con-
curring opinion): People v. Witenski. 15
N.r.2d 392, 259 N.Y.S.2d 413, 207 X.E.
21353 (1965) ; Cltg of Toledo v. Frazier,
10 Ohio App.2d 51. 226 N\E2d 777
&Ohlo 19075]: Hunter v. State. 233

2d 425 (OkL.Crim.1955) ; State .
Blank. 241 Qr. 627. 405 P.2d 373 1965%:
City of Tncomu v. Heater. 67 YVnsh.2d
733, 409 P.2d S67 (19,663; State ex rel.
Barth v, Burke. 24 Wis.2d S2. 123 N.W.

2d 422 (1964).

that the "peuy offense rule” does not apply
to all constitutional guarantees. In Wil-
liams v. Oklahoma City, 395 U.S. 458, 89
S.Ct. 1818, 23 L.Ed.2d 440 (1969), the
Court applied the equal protection doctrine
of Griffin v. lllinois, 351 U.S. 12, 76 S.Ct.
585, 100 L.Ed. 891 (1956), to the appeal of
a drunken driving conviction under an
Oklahoma City municipal ordinance where
the defendant was sentenced to 90 days in
jail and a $50 fine. The opinion did not
mention the “petty offense rule,” reaf-
firmed three weeks earlier in Frank v.
United States, 395 U.S. 147, 89 S.Ct. 1503,
23 L.Ed.2d 162 (1969%. Citing Williams v.
Oklahoma, supra, the Oregon Supreme
Court decided that the Sixth Amendment
right to counsel extends to prosecutions for
misdemeanors, including violations of mu-
nicipal ordinances carrying a maximum
possible penalty of less than six months
and a $500 fine. Stevenson v. Holzman,
89 OrAdv.Sh. 27, 458 P.2d 414 (Sept.
10, 1969).

Duncan counsels us to look to the na-
tional standard in determining whether to
?rant a right to jury trial of certain of-
enses. Such an approach is sensible since
the collateral consequences to the accused
are reflected by our mores and standards.
In the instant case, one convicted under
this ordinance mig%ht suffer severe disabili-
ties in obtaining future employment or in
having heaped upon him a certain amount
of social opprobrium. It is hard to deter-
mine how either layman or lawyer might
regard a person indicted under this ordi-

In .some judicial decisions the right to
counsel has been distinguished from the
rllght to jury trial. James v. Hendley,
470 F.2d 325 (5th Cir. 1969). This bi-
furcation of the Sixth Amendment re-
uires a process of subtle reasouing, in-

eed.

It is said that the right to counsel is
necessary to secure the entire panoply of
other constitutional rlgihts and is, there-
fore. more fundamental than the right to
a jury trinl. There may be degrees of
fundnmentniness. but the Sixth “Amend-
ment itself makes no distinction between
these specific rights.



396 Alaska

nance, or what he might think about the
seriousness and degree of culpability which
attaches to one convicted thereunder.
There is a continual shifting of moral val-
ues in society. What once may have been
looked upon as an offense of slight mo-
ment may now command the attention of a
large number of people. Witness the cur-
rent emphasis upon research into crimes of
violence.1s  Precisely because there is to-
day such a focus of attention upon crimes
against the person, we must reassess the
nature of the crime of assault and the pos-
sible consequences to the defendant. Be-
cause societal values do shift, this sort of
crime of violence is peculiarly susceptible
to appraisal by a jury of one’s peers.

In deciding as we do, we are in effect
disregarding the suggestions made by those
who revere history. We feel that the ar-
gument from history is not determinative
because what was practical historically is
not necessarily adequate to the needs of
our times. To look only to history would
deny a progressive development of our le-
gal institutions. As the United States Su-
preme Court stated in Hurtado v. Califor-
nia, 110 U.S. 516, 4 S.Ct. Ill, 292, 28 L.
Ed. 232 (1884),

‘ [fALS it was the characteristic principle
of the common law to draw its inspira-
tion from every fountain of justice, we
are not to assume that the sources of its
supply have been exhausted. On the
contrary, we should expect that the new
and various experiences of our own Situ-
ation and system will mold and shape it
into new and not less useful forms.”
110 U.S. at531,4 S.Ct. at 118,

Because Duncan directs that we look to
the standards of the nation, we are given a
wide range of choice in selecting those pol-
icies which we feel are dispositive in de-

15._See the President's Commission on Law
Enforcement nnd Administration of Jus-
tice. Task Force Rejwrt: Crime in
Americn, p. 23 (U.S. Gov't Printing Of-
fice od. 1907).

16. As quoted in 4 Blnekstone Comm. 343
(Cooley ed. 1800). Although there is dis-
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ciding whether to extend the right to jury
trial. AIthougfh it s temPting to abdicate ?
our responsibility by merely looking to pro-
cedures as they have existed in the past,
we must not succumb to this temptation;
rather, we must carefully weigh all of
tho;e factors bearing upon this important
right. "~

There is no doubt that the right to jury
trial holds a central position in the frame-
work of American justice. Trial.by jury
is one of the oldest discernible and distin-
guishing institutions of our Anglo-Ameri-
can system of jurisprudence. Its heritage
can be traced in an unbroken line at least

T

b#

from the L4th century forward. The Mag-/' — 4*

na Carta declared that "no freeman shall
be taken, or imprisoned, or exiled, or in
.ng other manner destroyed, except by the
Iu gment of his peers, or by the law of the
and.” 10 The importance of jury triaLin
the English constitutional tradition was
commented upon by Blackstone as follows:

"Our law has therefore wisely placed
this strong and two-fold barrier, of a
presentment and a trial bﬁ jury, between
the liberties of the people and the pre-
rogative of the crown. It was necessary,
for preserving the admirable balance of
our constitution, to vest the executive
power of the laws in the prince: gt
this power might be dangerous &
structive to that very constitution if ex-
erted without check or control, by jus-
tices of oyer and terminer occasionally
named by the crown: who might then,
as in France or Turkey, imprison, dis-
patch, or exile any man that was obnox-
lous to the government, by an instant

declaration that such is their will and '

Fleasure. But the founders of the Eng-
ish law have, with excellent forecast,
contrived that * * * the truth of ev-

Pute as to whether judicium parium, of
he famous chapter 30 was the practical
equivalent of our verdict tin the facts_of
"twelve good men and true." the practice
can be observed in ordinary criminal trials
by at least the beginning of the 1300's.
Eran#fouzrster and Con-oran. supra note
. at 023,

<
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ery acci“Rtion, whether preferred in the

shape of indictment, information, or ap-

peal, should afterwards be confirmed by
the unanimous suffrage of twelve of his
equals and neighboors, indifferently cho-

ifitr and superior to all suspicion." 4

Blackstone Comm. 349-350 (Cooley ed.

1899).

In the development of our American
constitutional system, Alexander Hamilton
made the  *r observation that,

. “The friends and adversaries of the plan
of the [Federal] Convention, if they
agree in nothing else, concur at least in
the value they set upon the trial by jury;
or-if there is any difference between
them-it consists in this: the former re-
gard it as a valuable safeguard to liber-
ty~ the latter represent It as the very
palladium Of free government" The

-/Federalist No. 83.

-The proposition that a man is entitled fo
a trial before a panel of his peers does no
more than declare a belief in the dignity
and integi]rity-Sf man. Indeed the depriva-
tion of this right was one of the moving
forces in fomenting a violent revolution
which had as its aim the overthrow of a
tyrannous ruler. Such was the proclama-
tion in our Declaration of Independence
(1776):

“The history of the present King of

Great Britain is a history of repeated in-

juries and usurpations, all having in di-

rect object, the establishment of an abso-

lute Tyranny over these States * * *,

He has combined, with others, to subject

us to a jurisdiction forei?n to our Con-

stitution, and unacknowledged by our
laws; giving his Assent to their Acts of
pretended Legislation * * * for de-
priving us, in many cases of the benefit
of Trial by Jury * *

In spite of a current note of dissent upon
the efficacy of jury trial, the right remains
a highly coveted one which is presently in

17, “Inall criminal proMccutioiiH, tge ac:
cu ﬁd slirtll have the right to a ?pe,e m
Pvl\j Ic trial, bv an |m;fart|a lJu 0

elve, except that the legislature " may

great demand throughout the country.
This demand should not go unheeded.

We must now consider the effect of the
earlier decision of this court in Knudsen v.
City of Anchorage, su‘)ra. In that case it
was held that the Alaska Constitutional
Convention, in adopting the wording of the
Sixth Amendment to the United States
Constitution as the language of the Alaska
Constitution, article 1, section Il,17 did not
intend to give to that Ianguage any broader
application than it had been given by the
United States Supreme Court at the time
our constitution was drafted. A careful
analysis of Knudsen will facilitate resolu-
tion of certain difficulties inherent in that
decision.

At the outset, we are confronted with the
rule that the intent underlying statutory or
constitutional Iangua?e_ should first  be
?athered from the plain meaning of the
anguage itself, viewed on an objective ba-
sis. This apﬂroach was not employed in
Knudsen.  There is nothing ambiguous
about our Alaska constitutional guarantee
of the right 10 jury trial. We could simply
hold that the language of the Alaska Con-
stitution means what it plainly says, that
jury trial is available in “all criminal pros-
ecutions." As Mr. Justice Holmes ob-
served in Northern Securities Co. v. Unit-
ed States, 193 U.S. 197, 401, 24 S.Ct. 436,
48 L.Ed. 679 (1903), the function of a
judge in such instances requires mainly the
ability "to read English intelligently." It
IS only when the meaning of the wo'ds
used is oL)en to reasonable dispute that one
must look to other sources to discover the
intention of those who wrote the provision.

In Knudsen it is said that the proceed-
ings of the Alaska Constitutional Conven-
tion support the conclusion that the fram-
ers intended to grant to criminal defend-
ants no broader rights, than those which
had been developed through the decisional
processes of the United States Supreme

Pro ide for a ju% of . not more than
Wwelve nor lew" timn six in courts not
of record. *
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Court.1® We do not think that the conven-
tion proceedings will support that proposi-
tion.  In Knudsen considerable reliance
was placed upon certain remarks of the
Chairman of the Commi'tee ou Preamble
and Bill of Rights which noted that the
committee had drawn upon identical lan-
guage in the federal constitution as a
source of the statement of rights in the
Alaska Constitution. These remarks noted
that certain provisions of the federal con-
stitution had served their purposes well
and were well suited to the needs of Alas-
ka. From the fact that these safeguards
worked well within the federal system, we
cannot simply conclude that the framers of
our constitution intended to include the en-
tire corpus of law which had developed in
interpreting these provisions. More than
mere acceptance of the federal provisions
is needed to support such a finding of spe-
cific purpose. Nor is there anything in
these remarks which even suggests that the
Alaska constitutional language should be
tied to interpretations by the United States
Supreme Court in perpetuity. At later
times this court has rejected the notion
that it is bound to em Iog constitutional
standards as developed Dby the United
States Supreme Court, first, in the area of
separation of church and state,10 and later
in holding that the taking of handwriting
exemplars while defense counsel was not
present was a denial of the assistance of
counsel.20

Even assumint};, arguendo, that the Alas-
ka Constitution framers intended to accept
extant federal standards, Knudsen chose to
go only halfway with that doctrine by re-
jecting the ruling of the United States Su-
preme Court in District of Columbia v.

18. It is true that it wits Tprobab,ly not
the purpose nnd effect of section 12
of article | [Alns.Const. art. I 5 11]
fo enla_rgle the then existing right to n
jury trinl. But it also wns not the pur-
;r)os_e nnd effect to restrict the H%h_t.
his is dear from the commentary on this
section to the effect that "Thi$ section
protects the rights of the accused in crim-
inal cases" g laska Constitutional Con-
vention, report of Committee on Preamble
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Colts, supra. In that case the court decid-

ed that a defendant charged with recl*jHA,
driving, as was the defendant in Knudsenf”-
must be provided a jury trial becaus”.of "Ii
the nature of the offense.

A careful reading of the minutes of the-"
Constitutional Convention will support ah
argument in contradiction of the Knudsen
decision. It is quite apparent from the re-
marks made by some members of the con-
vention that they believed that the jury
trial provision would aPpIy in all casesr
prosecuted as criminal offenses. The lan-
guage of one of the committee members,.is,,
significant on this point: T.

McNEALY: | don't feel strongly one
way or the other in regard to “his
amendment here.  The only reason | ob-
jected to the amendment was for the Ar
same reason | voted for this in Commit-
tee. To allow for juries of six in magis-
trate courts or in commissioner's courts
or justice of peace courts, as they possi- .
bly will be, both a prosecuting and de-
fending of cases in these inferior courts
there is very often that | have called for

a jury of twelve in a commissioner's”
court on a traffic violation or a drunken
driving charge or some petty misdemean-
or, and the reason | did was because it
was the Federal government that was .
paying twelve dollars a day, | believe, -
jury's fees, and in looking this over in
the Committee | felt that if the state
was gomF to have to ﬁay. that, that”®
comes a little closer to honie and Cwas=ti
purely a financial matter as far as | wasr
concerned.  Actually, | believe if the
Barty that was accused of assault and
attery or drunken driving or some park-
ing violation or any misdemeanor, that

and Bill of Bights. December 15. 1055) :
anil_from the “remnrks of the i-omniittce
chnirmnn timt "we tried to provide a pro-
oedure which would protect the right ton  t
jury * e \"

19. Matthews v. Quinton. 302 P.2d 032
(Alaskn 1061).

20. Boberts V. State, 458 P.2d 340 (Alaskn
1060).
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he can get_ ampleJustice before a jur%/ of
six, and it would save the state about
$72 on these one-hour trials and further,
if he is still not satisfied with the deci-
sion of the jury of six he has the right
of course then to appeal and have his
case heard before a jury of twelve in the
higher court, so it was strictly from a fi-
nancial point of view that gives the leg-
islature power, and | believe that if the
legislature, if they feel that people’s
rights aren't covered by a jury of six,
then they can cause the jury to be set at
twelve or they can legislate this particu-
lar amendment.21

The ir.clusion of the language, not found
in the United States Constitution, which
provides for a six-man Jur?/ in courts not
of record can support an inference that the
framers of the Alaska Constitution were

21, 2 Alaska Constitutional Proceedings
1317-18 (Jan. 5. 1056).

22. Consequently, the wordmgnof the consti-
tutional quaranty as_to fhe right to a
jury trial in nil criminal prosecutions
must be read in the [I%ht 0T the estah-
lished practice that existed in Alaska at
that time, where in a justice's court one
charged with a violation of territorial
law “constitutiug a misdemeanor had the
right to a jury trial, without re?cru to
the distinction” made at common faw be-
tween petty and more serious offenses
and withoUt regard to the degree of
punishment that might be inflicted. Such
a right to a jury trial was thus broader
than” the. right preserved bK the federal
constitution.” Therefore, the technique
utilized by the Supreme Court of the
United States for determml,n% what be-
havior gave rise to the right to trial
bg jury “and what did not, which consist-
ed of " dividing offenses between minor
misdeeds nnd “serious affairs, cannot be
availed of to 'determine in Alaska the
right to trinl by jury in criminal prose-
cutions  which is “préserved by the lan-
guage of article I, section 11 of the state
constitution. Neither would the differen-
tiation between severity of sentence and
relative Ilgfhtness be, standing alone, a
governing factor.

23. Act of March 3. 1599, ch. 41. §410. 30
Stnt, 1253 [now §69-2-1, A.C,L.A.19491
ﬁrovlde,s in part: “That a justice's court
Fas gurlsdlctlon of the following crimes:

irs

. Larceny * « * Second. As-

making a limited exception to an otherwise
comprehensive guarantee. That is, while
jury trial might generally require a jury of
twelve, a jury composed of a smaller num-
ber could be used in courts not of record
which would be handling relatively slight
offenses.

Silence in the convention discussions
about the petty offense exception does not
support a conclusion that the framers in-
tended to incorporate the petty offense ex-
ception as it had been expounded by the
federal courts. The framers of our consti-
tution had a background of actual exgeri-
ence in which the jury trial had been
available in criminal cases on a broad
basis.2 First, a broad right to jury trial
obtained in prosecutions for any offense
under territorial law.23  Second, some mu-
nicipalities had provided for jury trial, on

sault _* Third. . Of any misde-
meanor punishable by imprisonment in
the co,unyllall or by fine, or by hoth."

Section 418 (as amended by ch. 47,
S.LA.1925 [now § 69-3-11. "A.C.LA.
1949]) provides: "That upon a plen oth-
er than n plen of quilty, it the defendant
expressly waive n trin b}; jury, the jus-
tice must proceed to try the issue."

Section 419 (as aniended by ch. 23,
S.LA. 1933 [now § 69-3-12° AULA.
10491) provides: “if'a trinl by jury be
demanded the justice must make an or-
der in writing * * ,

That there Was such a right (if not con-
stitutional then of statutory origin) seems
clear from a consideration of the law.
The justice’s court wns given jurisdic-
tion ‘of "any misdemeandr" punishable
by |m£r|sonment in jail or by fine (§ 69-
2-1,"A.C.LA.1949). " The trial of n mis-
demeanor in a justice's court wns con-
sidered a "criminal action” (8 69-3-1 et
seq, A.C.L.A1949). If n defendant,
charged with having committed a misde-
inennor, demanded n trial by AuryJ then
the statute provided thnt~ the “justice
“must make an order in writing accord-
mglg nnd Zproceed to select a trinl jury"
J709-3-12, A.C.L.A.1949

* x  %

It is clear timt the statutes in effect
since 1599 contained no limitations ns
to the right to trial by jury. There is no
other way, that thé "express language
of the statute can be construed, Thus, it
is fair to assume thnt in a justice's court
while Alaskn wns a territory every mis-
demeanor wns trinble of right by a jury if
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demand:24 and while other municipalities
had not so provided, the question of the
entitement to jury trial had never been
tested through an appellate proceeding dur-
ing territorial times.  United States v. Far-
well, 76 F.Supp. 35, 11 Alaska 507 (1948),
referred to in Knudsen, contain*- only pure
dictum to the effect that jury trial was not
necessary in municipal ordinance violation
cases. If the framers of the Alaska Con-

n defendant demanded a jury, and thnt
this wns true without nny distinction, be-
ing made between petty and more serious
offenses, nnd without distinction between
the possibility of light or severe punish-
ments,

In Itnssmussen v. United States, 107
US. 516. 25 S.Ct. 514, 40 L.Ed. 862
(1005), a prosecution for keeping n bawdy
house. it wns held that Congress could
not substitute n jury of six misdemeanor
enses because the Sixth Amendment, ap-
ﬁ)llca_ble to AlaBkn, required n common
aw jury of twelve.

24, In the Act of June 6, 1000, ch. 786, §
1 et seq. 31 Stat. 321, authority wns ?IV-
en for the incorporation of towns of Alas-
ka. AIthouPh this statute gave encli
town council” the authority by ordinance
to provide for "i>olice protection." it wns
held thnt this wns not sufficient stat-
utory nuthority for the establishment by
ordinnnce of a municipal court. In re
818690 Munro, 1 Alaska 270 (D.Alaska

).
_This statute wns amended by Congress
in_1004. Act of April 28." 1004." eh,
1778. 33 Stat. 520. The town council
wns given express authority to "npiwint
¥ % %% amunicipal mngistte ¢ * *"
upon whom wns conferred jurisdiction
"of all actions for violation 0 'mumuPal
ordinances."  Apiienls would lie to the
district court from judgments of the ma?-
istrate "in the same manner as nppenls
from the judgments of ex-officio justices
of the pence." There wns no mention
made of a jury trial. _

In 1023 ‘the legislature provided thnt

"The rules of proceeding before n mu-

nicipal magistrate shall "he as near as

practicable “the same as before n jus-
tice of the pence, unless otherwise pre-
scribed by ordinnnce enacted b)(] the

council.” “r.rw of May 4. 1023. ch. 07

§ 24 1S 16-1-70. A.C.LA.10401.

No further chnnge was mnde in the
statute, and there wns no elaboration as
to what wns intended by the words “ rules
of proceeding"— particularly, whether it
was intended” to incorporafe in the pro-

stitution were aware of the petty offense
exception to the Sixth Amendment, their
silence about this exception in the conven-
tion proceedings and in the remarks on the
floor of the convention cannot be taken as
evidence of an intention to adopt that ex-
ception.

If, historically, jury trial had always
been available on a broad basis in Alaska,
it is only reasonable to conclude that the

ceedinga hefore u mupicipal magistrate
those provisions of territorin| law relatmg
to trial bydury in a Lystlce’s court. (8
60-3-11. 60-3-12. A.C.L.A.1040).

However, as n practical matter it wns
apparently left to the discretion of the
city whether there should be trial by
jury. Some cities provided for a jury
trinl for any misdemennor upon demand
of the defendant. Others made no such
provision, nnd in those enses the munici-
pal mngistmte consistently refused _ to
nllow éury trials for violations of munici-
pal ordinances. Thus, from this practical
npplicntion. it might he Ioglcal to assume
thnt the languagé of $ 16-1-70, making
the rules of "proceeding before a munici-
pal mngistrnte as_nenr as practicable the
snme n$ hefore a justice of the pence, un-
less otherwise provided by municipnl ordi-
nance, could he interpreted ns permlttln?
encli individual city to choose for itself
whether one charged with a violation of a
municipnl ordinance should be entitled to
a trial by jury.

The phrase "rules of proceeding." ns
used in_the rtatute relating to J'urls iction
of magistrates over violation of municipnl
ordinances (8 16-1-70, A.C.L.A.1040)
means the same thing as "practice and
Procedure" ns used in thnt portion of
he statute relating to the civil juris-
diction of a municipal magistrate.” Hence,
it is logical to conclude”that when the
legislature stated that the rules of pro-
ceedi g for violations of municipnl, ordi-
nances before a municipal maglstrate
should be "ns near ns practicable the
snme as before a justice of the pence."
that it wns intended that "rules of pro-
ceeding” would include the right to de-
mand a trial by jury, nnd thnt this would
be the practice in a municipnl magis-
trate's court "unless otherwise prescribed
b}/} ordinance enacted by the council."
Thus, there is renson for the established
r[])ratctlce in Alnskn u?,to the time of state-
hood. whereby jury trials were authorized
in_some city courts, nnd not in others.
See ICnudsen v. CI% of Anchorage, 35S
P.2d 375 (Alaska 1060).
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framers thought they were continuing an
existing practice. This may account for
the lack of discussion on the convention
floor about the petty offense exception.

For these reasons we do not think that
Knudsen represents a necessary or ade-
quate reading of the Alaska constitutional
language. More recently we have recog-
nized that we are at liberty to make consti-
tutional progress in Alaska by our own in-
terpretations, as long as we measure up to
the national standards which are required
by the United States Supreme Court.25 It
is our duty to move forward in those areas
of constitutional progress which we view
as necessary to the development of a civil-
ized" way of life in Alaska. As Mr. Justice
Cardozo observed,

“We take a false and one-sided view of

history when we ignore its dynamic as-

pects. The year books can teach us how

a principle or a rule had its beginnings.

They cannot teach us that what was the

beginning shall also be the end.” Cardo-

zo, The Growth of the Law, 104-105

(1924).

To the extent that the Knudsen case is in-
consistent with our opinion today, it is
overruled.

In interpreting the Alaska Constitution
we must consider the consequences of de-
nying jury trial to the person being prose-
cuted. It is of small moment to the citizen
whether the period of incarceration is long
or short: one day may be too long. Its re-
sults may be serious for one man and less so
for another, depending upon a variety of
circumstances.  Furthermore, the great
bulk of the citizenry encounters the judi-
cial process most frequently in the prosecu-
tion of what have been called the petty of-
fenses. Punishments inflicted at that level
can be as harsh and as devastating to the
life of the citizen as those meted out for
more serious misdemeanors and for feloni-
ous conduct. Why should the remedial
process be less just at one level than at an-
other? We should be alert against at-
tempts by government to whittle away fun-

damental rights on grounds of expediency.
It is our constitutional duty to prevent
such untoward consequences for the citizen
at large. It is well stated in Duncan v.
Louisiana, supra, that,

“Those who wrote our constitutions
knew from history and experience that it
was necessary tc protect against un-
founded criminal charges brought to
eliminate enemies and against judges too
responsive to the voice of higher author-
ity. The framers of the constitutions
strove to create an independent judiciary
but insisted wupc.i further protection
against arbitrary action. Providing an
accused with the right to be tried by a
jury of his peers gave lvm an inestima-
ble safeguard against the corrupt cr ov-
fcrzealous prosecutor and against the
compliant, biased, or eccentric judge. If
the defendant preferred the commc.i-
sense judgment of a jury to the more tu-
tored but perhaps less sympathetic reac-
tion of the single judge he was to have
it" 391 U.S. at 156, 88 S.Ct. at 1451

[4-6] Accordingly, we declare that in
any criminal prosecution, whether under
state law or for violation of a city ordi-
nance, the accused upon demand is entitled
to a jury trial. What is ultimately persua-
sive to us is the strong indication by other
courts that fundamental fairness under the
Fourteenth Amendment requires an exten-
sion of procedural safeguards in the ad-
ministration of criminal justice to an area
of crimes once deemed outside the pale of
protection. In deciding today that appel-
lant has a constitutional right to a jury
trial, we have decided to so extend this
protection. In doing so, we recognize that
this result has not been reached in certain
other jurisdictions or by the United States
Supreme Court.. The mere fact, however,
that the United States Supreme Court has
not extended the right to jury trial to all
types of offenses does not preclude us
from acting in this field. While we must
enforce the minimum constitutional stand-
ards imposed upon us by the United States

25. Robet-rs v. Stnte. 458 P.2-1 340 (Alnsbn 1969).

471 P.2d—26
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Supreme Court’s interpretation of the
Fourteenth Amendment, we are free, and
we are under a duty, to develop additional
constitutional rights and privileges under
our Alaska Constitution if we find such
fundament:1 rights and privileges to be
within the intention and spirit of our local
constitutional language and to be necessary
for the kind of civilized life and ordered
liberty which is at the core yL our constitu-
tional heritage.28 We need not stand by
idly and passively, waiting for constitution-
al direction from the highest Cuurt of the
land. Instead, we should be moving con-
currently to develop and expound the prin-
ciples embedded in our constitutional law.27

Alaska

[7] In extending the right to jury trial,

we define the category of “criminal” pros-
ecutions as including any offense a direct
penalty for which may be incarceration in
a jail or penal institution. It.also includes
offenses which may result in the loss of a
valuable license, such as a driver’s license
or a license to pursue a common calling,
occupation, or business.28 It must also in-
clude offenses which, even if incarceration

26. Roberts v. State. 458 P.2d 340, 342
(Alaska 1969). We again iterate our
position, taken in Roberts, that “[w)e are
not bound in expounding the Alaska Con-
stitution's Declaration of Rights by the
decisions of the United States Supreme
Court, past or future, which expound
identical or closely similar provisions of
the United States Constitution."”

We also again voice our disapproval
&f the language in Knudsen v. City of
Anchorage, 358 P.2d 375 (Alaska 1960)
which would indicate that we are bound
by the United States Supreme Court's
intepretation of the Sixth Amendment
of the United States Constitution.

27, Other high stara courts in interpreting
their constitutions have anticipated or
applied standards different from those
minimally required by the United States
Supreme Court. People v. Donovan. 13
N.Y.2d 148. 243 N.Y.S.2J 841. 193 X.E.
2d 62S (1963). extended the New York
Stnte constitutional right to counsel dur-
ing police interrogation prior to the
United States Supreme Court holding in
Escobedo nnd Miranda: California, in
People v. Calinn. 44 Cnl.2d 434, 282
2d 905, 915 (1955), adopted the exclu-
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is not a possible punishment, still connote
criminal conduct in the traditional sense of
the term.20

[8] Excluded from the requirement of

jury trial are such relatively innocuous of-
fenses as wrongful parking of motor vehi-
cles, milTor'traffic vic'itions, and, viola-
tions which relate to the regulation of
property, Sanitation, building codes, fire
codes, and other legal measures which
can be considered regulatory rather than
criminal in 'their thrust, so long as incar-
ceration is not one of the possible modes
of punishment.

It is said that by allowing a broad right
to jury trial too great a burden is imposed
on the operation of government. But fears
about the ramifications of constitutional
decisions usually are not borne out in reali-
ty. Mr. Justice Cardozo wisely commented
on such predictions of doom by observing
that in making constitutional progress,
“[w]e are to beware of the insularity of
mind that perceives in every inroad upon
habit a catastrophic revolution.” Cardozo,
The Paradoxes of Legal Science, 121

sionary rule prior to Mapp v. Ohio, 307
U.S. 643. 81 S.Ct. 1684. 6 r,.Eil.2d 1081.
stating "In developing n rule of evidence
applicable to the stnte courts, this court
is not bound by the decisions thnt have
applied the federal rule * * in
Perez v. lLippold. 32 Cnl.2d 711, 198 P.
2d 17 (1948), the California court struck
down n miscegenntion Inw, thus anticipat-
ing by 19 yenrs the United States Su-
preme Court’s ruling in Loving v, Vir-
ginia, 388 U.S. 1. 87 S.Ct. 1817, 18 L.
Ed.2d 1010 (1967).

28. This does not cover revocation of li-
censes pursunnt to administrative pro-
ceedings where lawful criteria other than
criminality are a proper concern in pro-
tecting public welfare nnd snfcty, ns the
basis of revocation or suspension in such
instances is not that one hns committed
a criminnl offense, but that the individual
is not fit to be licensed, npnrt from con-
siderations of only guilt or innocence of
crime.

29. A heavy enough fine might also indicate
criminality because it can be taken ns n
gauge of the ethicnl nnd social judgments
of the community.
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(1928). Furthermore, we need not rely
only on speculation about the consequences
of extending the right to jury trial. We
have available empirical evidence which is
of comfort. In jurisdictions such as Cali-
fornia which provide jury trial for all of-
fenses, regardless of type, no breakdown of
the machinery of justice has occurred.3

We recognize that this decision repre-
sents an advance from what historically
was thought by some to be the necessary
extent of jury trial in criminal cases. But
the evolving spirit of due process must be
discerned and made effective as civiliza-
tion advances. We reach a point when the
crudities of an earlier time must be aban-
doned. In this dawning of the Age of
Aquarius it is not too much to require that
the right to jury trial shall be made availa-
ble to everyone on equal terms as the plain
constitutional language commands.

The decision .below is reversed. This
case is remanded with instructions to grant
petitioner a jury trial.

CITY OF FAIRBANKS, Appellant,
V.
William E. GREENE, Appellee.
No. 1170.

Supreme Court of Alaska.
June 9, 1070.

Appeal from order of the Superior
Court, Fourth Judicial District, Fairbanks,
Everett W. Hepp. J., reversing District
Court’s suspension of driving privilege.
The Supreme Court held that District
Court had authority to suspend motorist’s

30. Knlv'.-n anil Zcisel, The
18--19 (1066).

ticricnn Jury

I. In pertinent part Fairbanks Code of Or-
dinances § 7.348 recites:

driver’s license for violation of municipal
ordinance.

Reversed and remanded with direc-

tions.

Automobiles 0=3144.1(1)

District court had authority to suspend
motorist's driver's license for violation of
municipal ordinance. AS 28.15.220.

Richard C. Folta, Merdes, Schaible,
Staley & DelLisio, Fairbanks, for appellant.

No appearance by or on behalf of ap-
pellee.

OPINION

Before BONEY, C. J., and DIMOND,
RABINOWITZ, and CONNOR, JJ.

PER CURIAM.

On January 18, 1968, upon court trial,
William Earl Greene was found guilty of
violating Section 7.348 of the Fairbanks
Code of Ordinances.1 Based on that con-
viction Greene was fined $300 and his
driver's license was suspended for a period
of one year. On March 19, 1968, Greene
petitioned the superior court for a review
of that portion of the sentence concerning
suspension of his driving privilege.

Greene’s argument in the superior court
was to the effect that the district court did
not possess the authority to suspend his
driver's license for violation of a municipal
ordinance. On June 12, 1969, the superior
court reversed that portion of the sentence
dealing with license suspension. On July
9, 1969, the City of Fairbanks filed its
notice of appeal from this order. On July
21, 1969, this court, in a case factually iden-
tical to the instant case, held that the dis-
trict court has the necessary authority
under AS 28.15.220 to suspend a license
for violation of an ordinance regulating

Xo person, whether licensed or not
* « * who is under the influence of
intoxicating liquor <« ¢ <« shall drive
any vehicle on any property, wheth-
er public or private, within this city.
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insufficient to support an award of com-
pensatory damages.1

[5] A more troublesome issue is pre-
sented by the grant of a new trial on the
City’s claim on the ground that the jury
failed to render a verdict. While under
normal circumstances we would be strongly
inclined toward the view that the verdict
was properly returned, we find ourselves in
doubt as to exactly what transpired below.
The award of $2,416 in damages on the
counterclaim where the only evidence was
for a sum in excess of $3,000 suggests a
compromise verdict on the part of the jury.
One explanation of this award is that the
jury deducted from the counterclaim some
amount owed to the City in arriving at the
final figure. Under these peculiar circum-
stances, we find no abuse of discretion in
the grant of a new trial on the City’s claim.8

[6] We also find no error in the re-
fusal of the district court to limit the new
trial of the counterclaim to the issue of
damages. Because of the possibility ofta
compromise verdict, we are unable to say
that the jury clearly separated the issues of
liability and damages so that a limited re-
trial would have been permissible.0 The
power to grant restricted retrial is discre-
tionary; 10 no abuse of that power occurred
below.

The judgment of the superior court af-
firming the action of the district court is
affirmed.

7. On the basis of the evidence presented,
the trial court would have been justified
in granting a judgment notwithstanding
the verdict on the counterclaim.

8. Undoubtedly, this ambiguity would have
been avoided by clear instructions from
the trinl court on the proper method of
filling out the verdict form. Counsel
should have been instrumental in this
regard.

9. Lofgren v. Western Wash. Corp. of Sev-
enth Day Adventists, (IT) Wash.2d 144,
306 P.2d 139, 144 (1964) ; Phipps v.
Hulit, 128 N.J.L. 74. 24 A.2d 506. 507-
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Kathleen ALEXANDER, Petitioner,
V.
CITY OF ANCHORAGE, Respondent.
No. 1373.

Supreme Court of Alaska.

Nov. 19, 1971,

Petitioner charged with offense of
loitering under city ordinance requested
appointment of counsel to represent her.
The District Court, Dorothy D. Tyner,.J.,
denied request and petitioner appealed.
The Superior Court, Third Judicial P's-
trict, Anchorage, James M. Fitzgerald, J.,
affirmed and petition for review was filed.
The Supreme Court, Dimond, J., held that
where conviction for misdemeanor may
result in incarceration, loss of valuable
license, or fine so heavy as to indicate
criminality, defendant has right to be rep-
resented by counsel.

Order of Superior Court reversed.

L Criminal Law <3=1023(2)

Generally, appeals may be taken to
Supreme Court from final judgments of
Superior Court. Rules of the Supreme
Court,.rules 6, 23, 23(e), 24.

2. Criminal Law C=>1023(3)

Ruling by Supreme Court on question
of whether petitiom.-r charged™ with loiter-
ing in violation of city ordinance had right
to assistance of counsel was so crucial to

503 (1942) ; Annot. 85 A.L.R2d 9, 26
(1962).

10. Of. GA Moore. Feilernl Practice ii 59.06
at 3760-01 (2nd ed. 1966). Pennington
v. Snow, 471 P.2d 370 (Alaskn 1970),
and City of Fairbanks- v. Nesbett, 432
P.2d 007 (Alaskn 1967), cited by Dowling
Supply, arc cases in which this court
rcm  jd only os to the issue of damages.
They stand for no more tlian the proposi-
tion that this court lins the power to
order restricted new trinl where liability
is elenr but the extent of damages is in
controversy.
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proper administration of criminal justice
that it was appropriate for Supreme Court
to exercise its discretionary review juris-
diction before petitioner was tried. Rules
of the Supreme Court, rule 24.

3. Criminal Law ©=641.2

Person prosecuted for misdemeanor,
conviction of which may result in incar-
ceration in jail or penal institution, loss of
valuable license, or fine so heavy as to
indicate criminality, has right to be repre-
sented by counsel. Const, art. 1, § 11

4. Criminal Law ©=641.11

Where direct penalty for conviction
for offense may be incarceration, loss of
valuable license, or fine heavy enough to
indicate criminality, such offense is a "seri-
ous crime" within public defender statute
and therefore defendant who is charged
with any such misdemeanor and who can-
not afford to hire his own lawyer is eligi-
ble for representation by public defender.
Const, art. 1, 8 7; Dist.Ct.Rules of Crimi-
nal Procedure, rule 1(j); Rules of Crim-
inal Procedure, rules 15(c), 39(b); ASm
18.85.100, 18.85.170(5).

See publication Words nnd Phrases

for other judicial constructions and

definitions.

5 Criminal Law ©=641.2

City must pay cost of providing coun-
sel for. indigent accused of loitering in vio-
lation of city ordinance. AS 22.15.270.

. Code of Ordinances, City of Anchorage,
§ 15-%(h) provided in part ns follows:
It*shall be*unlawftil for any person to:
s »
(h) Loiter or prowl in a place, at n
time, or in a innnncr, and under cir-
cumstances thnt manifest an unlawful
purpose or warrant alarm for the snfety
of persons or property in the vicinity

2. District Ct.Crini.il. 1(j) provides in
pnrt: . . .

(j& Rules Inapplicable in Misdemean-
0r LasesS. In a misdemeanor case the
provisions of the following Rules of
Criminal Procedure shall not apply:

Rule 5, relating to preliminary cxnm-
nmination,

Rule 32(c),

investigation,

relating to pre-sentence

Philip B. Byrne, Alaska Legal Services,
Anchorage, for -petitioner.

Victor D. Carlson and Herbert Soil,
Public Defender Agency, Anchorage, ami-
cus curiae fcr petitioner.

Harold W. Tobey, City Atty., John R.
Spencer, Asst. City Atty., Anchorage, for
respondent.

John E. Havelock, Atty. Gen,, Juneau,
Seaborn J. Buckalew, Dist. Atty., Robert
L. Eastaugh, Asst. Dist. Atty., Anchorage,
amicus curiae for respondent.

Before BONEY, C. J., and DIMOND,
RABINOWITZ, CONNOR and ERWIN,

OPINIOI

DIMOND, Justice.

Petitioner was arrested and charged with
the offense of loitering under an ordinance
of the City of Anchorage.1 She requested
the district court to appoint counsel to rep-
resent her, but the court held it had no
such authority and denied her request.
The superior court affirmed the district
court ruling on the basis that District
Court Criminal Rule 1(j) provided in mis-
demeanor cases that Criminal Rules 39(b)
and 15(c), relating to the appointment of
counsel for indigent defendants, had no
application.2 A petition for review has

Rule 39(b) and 13(e), with respect
to appointment of counsel for indigent
defendants.

Crim.Rules 13(c) nnd 39(b) provide, re-
spectively, as follows:

15(c) Defendant's Counsel and Pay-
ment of EXpenses. 1f a defendant ‘is
without counsel the court shall ndvise
him of his right nnd assign counsel to
represent him unless the defendant
elects to proceed without counsel or is
able to obtain counsel. If it nppenrs
thnt a defendant nt whose instnnce n
deposition is to be taken cannot bear
the expense thereof the court may direct
thnt nil expenses of travel nnd sub-
sistnnce of the defendant's attorney for
attendance nt the examination shnll be
paid by the stnte. In that event pay-
ment shall be made accordingly
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been filed in this court, and all proceedings
in the district court have been stayed by
order of this court pending the disposition
of the petition.

[1] We grant the petition for review

in our discretionary authority to do so
under Supreme Court Rules 23 and 24.
The general rule is that appeals may be
taken to this court from final judgments
of the superior court.3 If that rule were
strictly adhered to we would not now pass
upon petitioner’s claim that she is entitled
to the appointment of counsel, but would
do so only after she had been tried and
convicted of the offense with which she is
charged. But there are substantial reasons
for deviating from that general policy in
this case. Supreme Court Rule 23(e) per-
mits one to seek review of an interlocutory
order

[wjhere postponement of review until
appeal may be taken from a final judg-
ment will result in injustice because of
impairment of a legal right * * *

If petitioner has a legal right to have the
assistance of counsel for her defense in
this case, such right will have been im-
paired and injustice might well result if
she were forced to go to trial without
counsel and were convicted.

30(b) Appointment of Counsel for
Persons Financially Unable to Employ
Counsel. If the defendant states that
he desires the aid of counsel and that
lie is financially unable to employ coun-
sel, the court shall conduct the examina-
tion and mnkc the determination pro-
vided for in (c) of this rule. If the
court determines that the defendant is
in fact financially unable to employ
counsel nnd thnt lie is entitled to have
counsel provided at public expense, the
court shall appoint counsel to repre-
sent him. Counsel so appointed shall
be allowed such fees for their services
ns nre provided for pursuant to Rule
15. Rules Governing Administration of
All Courts. In the absence of a request
by the defendant, the court in its dis-
cretion may nppoint counsel when it
deems it in the bcBt interests of jus-
tice to do so.
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[2] Supreme Court Rule 24 also comes
into play. It provides in part that review
will be granted

(1) where the order or decision sought

to be reviewed is of such substance and

importance as to justify deviation from
the normal appellate procedure by way
of appeal and to require the immediate

attention of this court * * *

What we are dealing with here is a consti-
tutional safeguard—the claimed right of an
accused to have the assistance of counsel
for her defense. If petitioner is correct in
her contention that such right extends to
prosecution for a criminal misdemeanor,
the order denying the right to counsel is
of substance and importance because it
would be unjust to put petitioner to the
tribulations of a criminal trial and possible
conviction without the valuable assistance
that could be given her by trained counsel.
A ruling by this court on this point is so
crucial to the proper administration of
criminal justice that this is an appropriate
instance for the exercise of our discretion-
ary review jurisdiction.4

In Baker v. City of Fairbanks® we held
that in any criminal prosecution the ac-
cused, upon demand, is entitled to a jury
trial® We defined “criminal prosecution™
as including “any offense a direct penalty
for which may be incarceration in a jail
or penal institution.” 7 We also included

3. Supreme Ct.R. 6 provides:

hat May be Appealed. An appeal
muy be taken to this court from a final
judgment entered by the superior court
or a judge thereof in any action or pro-
ceeding, civil or criminal, except thnt
the state shall hnvo a right to nppenl
in criminal cases only to test the suf-
ficiency of the indictment or on the
ground that the sentence is too lenient.
Sec city of Fairbanks v. Schaible, 352

P.2d 120 (Alaska 19G0).

4, State V. Browder, 48G P.2d 025. 031-032
(Alaskn 1071).

5. 471 P.2d 380 (Alaskn 1070).
6. Id. ut401.
7. 1d. at 402.
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in the definition of that term offenses
which may result in the loss of a valuable
license8 and offenses where a heavy enough
fine is imposed so as to indicate criminality
because such a fine could be taken as a
gauge of the ethical and social judgments
of the community.8

[3] The term "criminal prosecution”, as

used in Baker, is taken from article I, sec-
tion 11 of the Alaska constitution which
guarantees to one in a criminal prosecution
the right to a trial by jury. But that same
section of the constitution also guarantees
to the accused in a criminal prosecution the
right to have the assistance of counsel for
his defense.10 We can see no justifiable
reason for defining “criminal prosecution™
any differently in relation to the right to
the assistance of counsel than we have de-
fined it in relation to the right to trial
by jury. Consequently, we hold that in any
criminal prosecution, as we have defined
that term in Baker, the accused shall have
the right to be represented by counsel. This
means that he has the right to the assistance
of counsel for his defense if he is prose-
cuted for a misdemeanor, as well as for
a felony, when the penalty upon conviction
of the misdemeanor may result in incarcer-
ation in a jail or penal institution, the loss
of a valuable license, or a fine so heavy so
as to indicate criminality.

To be assisted by counsel in a criminal
action is not merely desirable. It is a valu-
able right. Nearly 40 years ago the United
States Supreme Court, in speaking of this

8. d.
9. 1d. at 402, 'n. 20.

10. Alaska Const, nrt. I, § 11 provides:

nghts of Accused. In all criminal
prosecutions, the accused shall have the
right to n speedy nnd public trial,
by an impartial jury of twelve, ex-
cept that the legislature may provide
for a jury of not more tlinn twelve
nor less than six in courts not of record.
The accused is entitled to he informed
of the nature and cause of the accusa-
tion ; to be released on bail, except for
capital offenses when the proof is evi-
dent or the presumption great; to be

right as guaranteed by the sixth amendment
to the federal constitution,11 had this to say:

The right to be heard would be, in many
cases, of little avail if it did not compre-
hend the right to be heard by counsel.
Even the intelligent and educated layman
has small and sometimes no skill in the
science of law. If charged with crime,
he is incapable, generally, of determin-
ing for himself whether the indictment
is good or bad. He is unfamiliar with
the rules of evidence. Left without the
aid of counsel he may be put on trial with-
out a proper charge, and convicted upon
incompetent evidence, or evidence irrele-
vant to the issue or otherwise inadmis-
sible. He lacks both the skill and knowl-
edge adequately to prepare his defense,
even though he have a perfect one. He
requires the guiding hand of counsel at
every step in the proceedings against him.
Without it, though he be not guilty, he
faces the danger of conviction because
he does not know how to establish his
innocence.12

The right to the assistance of counsel
means, of course, that an accused who can
afford it may employ an attorney to repre-
sent him in a criminal prosecution. But it
means more than that. The constitutional
guarantee would have little meaning if it
did not also encompass the right of the
poor person to have counsel appointed at
pubhc expense to represent him in a crimin-
al action when he could not afford to hire
a lawyer. The United States Supreme Court

confronted with the witnesses against
him; to have compulsory process for
obtaining witnesses in his favor, and
to have the assistance of counsel for his
defense.

11. The sixth amendment to the United
States Constitution provides in part:
In all criminal prosecutions, the ac-
cused shall enjoy the right * * *
to have the Assistance of Counsel for
his defense.

12. Powell v. Alabama, 2S7 U.S. 45, OS-
09, 53 S.Ct. 55. 04, 77 L.Ed. 158, 170
(1932).
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recognized this fact in 1963 in Gideon
Wainwright.13 The court stated there:

[R]eason and reflection require us to
recognize that in our adversary system
of criminal justice, any person haled
into court, who is too poor to hire a
lawyer, cannot be assured a fair trial
unless counsel is provided for him. This
seems to us to be an obvious truth. Gov-
ernments, both state and federal, quite
properly spend vast sums of money to
establish machinery to try defendants ac-
cused of crime. Lawyers to prosecute
are everywhere deemed essential to pro-
tect the public’s interest in an orderly
society. Similarly, there are few de-
fendants charged with crime, few indeed,
who fail to hire the best lawyers they
can get to prepare and present their de-
fenses. That government hires lawyers
to prosecute and defendants who have
the money hire lawyers to defend are
the strongest indications of the wide-
spread belief that lawyers in criminal
courts are necessities, not luxuries. The
right of one charged with crime to coun-
sel may not be deemed fundamental and
essential to fair trials in some countries,
but it is in ours. From the very begin-
ning, our state and national constitutions
and laws have laid great emphasis on
procedural and substantive safeguards de-
signed to assure fair trials before im-
partial tribunals in which every defend-
ant stands equal before the law. This
noble ideal cannot be realized if the poor
man charged with crime has to face
his accusers without a lawyer to assist
him.14

Gideon dealt with a felony, and therefore
did not necessarily lay down a rule to cover
a misdemeanor prosecution. In fact, sub-
quent decisions of the United States Su-
preme Court seem to have limited the rule
in Gideon to felony prosecutions. For ex-
ample, in Mempa v. Rhay, 389 U.S. 128, 134,

13. 372 U.S. 335, S3 S.Ct. 702. 0 U.Ed.2(l
709 (1003).

14. 1d. nt 344. 83 S.Ct. nt 700. 9 LE<I2d
nt 805 (1903).

¥
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88 S.Ct. 254, 256, 19 L.Ed.2d 336, 340 (1967),
the court stated that Gideon established
"[the] right to appointment of counsel in
felony cases.” In Burgett v. Texas, 389
U.S. 109, 114, 88 S.Ct. 258, 261, 19 L.Ed.2d
319, 324 (1967), it was noted that Gideon
made it "unconstitutional to try a person for
a felony in a state court” without providing
counsel. And in the case of In re Gault, 387
U.S. 1, 29, 87 S.Ct. 1428, 1444, 18 L.Ed.2d
527, 547 (1967), the court remarked that the
juvenile involved in the case, had he been
an adult, would have been entitled to the ap-
pointment of counsel “at least if a felony
were involved.”

On the other hand, the United States Su-
preme Court has taken other action indi-
cating the right of indigents to be repre-
sented by counsel in other than felony cases.
In promulgating the rules of procedure for
the trial of minor offenses before United
States Magistrates the United States Su-
preme Court has provided that on the
trial of a minor offense, other than a petty
offense, it is the duty of the magistrate,
when the defendant makes his appearance,
to inform the defendant "of his right to re-
tain counsel" and “of his right to request
the assignment of counsel if he is unable
to obtain counsel.” 15

In contrast, where petty offenses, as dis-
tinguished from minor offenses, are con-
cerned, the magistrate need only advise the
defendant “of his right to counsel” and not
of his right to request the assignment of
counsel if he is unable to obtain counsel.10

W hatever distinction the Supreme Court
of the United States intended to make be-
tween minor and petty offenses, it seems
clear enough that that court has not yet ex-
tended the right to assigned counsel for in-
digent defendants in all types of criminal
prosecutions. But this does not preclude us
from acting in this field in interpreting our
own constitutional provisions guaranteeing
the assistance of counsel for an accused’s

15. 51 F.R.D.
16. Id. at 202.

107, 201 (1971).
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defense in all criminal prosecutions. As we

stated in Baker v. City of Fairbanks:11
The mere fact, however, that the United
States Supreme Court has not extended
the right to jury trial to all types of of-
fenses does not preclude us from acting
in this field. While we must enforce the
minimum constitutional standards im-
posed upon us by the United States Su-
preme Court’s interpretation of the Four-
teenth Amendment, we are free, and we
are under a duty, to develop additional
constitutional rights and privileges under
our Alaska Constitution if we find such
fundamental rights and privileges to be
within the intention and spirit of our
local constitutional language and to be
necessary for the kind of civilized life
and ordered liberty which is at the
core of our constitutional heritage. We
need not stand by idly and impassively,
waiting for constitutional direction from
the highest court of the land. Instead,
we should be moving concurrently to de-
velop and expound the principles em-
bedded in our constitutional law. [Foot-
notes omitted.] 18

[41  As we did in Baker, in extending the

right to trial by jury under article I, sec-

17. 471 P.2d 380 (Alaskn 1070).

18. 1d. at 401—402. See alsO whitton v.
State. 479 P.2d 302, 309 (Alaska 1970) ;
Roberts v. State, 45S P.2d 340, 342 (Alas-
ka 1909).

19. James v. Headley, 410 F.2d 325 (5th
Cir. 1909) ; Marston v. Oliver, 324 F.
Supp. 091 (E.D.Vn.1971): Arbo v. Heg-
strom, 201 F.Supp. 397 (D.Conn.1060) ;
Rodriguez v. Roscnbintt," 58 N.J. 281,
277 A.2d 210 (1971) : Wright v. Donato,
lowa, 178 X.W.2d 339 (1971) ; Stnte ex
rel. Monts v. Jnnco, W.Vn, 180 S.E.2d
74 (1971) ; Application of Stevenson, 254
Or. 94, 458 P.2d 414 (1968) : In re
Smiley, 00 Cnl.2d 000, 58 Cal.Rptr. 579,
427 P.2d 179 (1907) ; Stnte v. Borst,
278 Minn. 3SS, 154 N.W.2d S88 (1967) ;
People v. Mallory, 378 Mich. 538. 147
N.W.2d 06 (1907): People v. Fletcher,
74 111.App.2d 3S7, 220 N.E.2d 70 (1960) ;
City of Tacoma v. Heater, 07 Wnsh.2d
733. 409 P.2d S07 (1960) ; Taylor v. City
of Griffin, 113 Ga.App. 5S9, 149 S.E.
2d 177 (1906) ; Hunter v. State, 2SS P.

tion 11 of the Alaska constitution, we here
define the term "criminal prosecution”, as it
relates to the right to have the assistance
of counsel, as including any offense a direct
penalty for which may be incarceration ir,
a jail or penal institution, which may result
in the loss of a valuable license, ar which
may result in a heavy enough fine to indi-
cate criminality. We further hold, in con-
formity with well reasoned opinions of other
jurisdictions,10 that such right to the assist-
ance of counsel means that counsel must be
appointed at public expense to a misde-
meanor defendant who is indigent and too
poor to have his own lawyer. In Nichols
v. State,20 which dealt with post-conviction
right to counsel, Justice Rabinowitz noted
in his concurring opinion that denial would
be “fundamentally unfair and violative of
the due process clause of article I, section 7
of the Alaska constitution.” 21 The nature
of the injustice is no different where coun-
sel is denied to an indigent defendant in a
misdemeanor case within the category of a
"criminal prosecution,” as we have defined
it. Of necessity, our decision in this case
means that District Court Criminal Rule
1(j) has no application so far as it excludes
from the Criminal Rules of the District

2d 425 (OKkI.Cr.1955) ; Bolkavoc v. Stnte,
229 Ind. 294, 98 N.E.2d 250 (1951);
Evans v. Rives, 75 U.S.App.D.C. 242,
126 F.2d 033 (1942).

On February 23, 1971 tbe United States
Supreme Court granted certiorari to re-
view State ex rel. Argcrsinger v. Hamlin,
236 So.2d 442 (1970) where the Florida
Supreme Court held that an indigent
defendant charged with an offense punish-
able by not more than six months impris-
onment was not entitled to assigned coun-
sel. 401 U.S. 908, 91 S.Ct. 887, 27 L.Ed.
2d SOS (1971).

For representative statutes, SE€C, C. vy,
New Hampshire Rov.Stnt.Annot., chapter
604-A 2 (Supp.1969); Vernon’s Ann.
Texas Code of Crim. Procedure, art. 20.04
(19G6).

20. 425 P.2d 247 (Alaska 1907).

21. ld. at 250. Alaska Const, art.
provides in part:
No person shnll be deprived of life,
liberty, or property, without due process
of law.

I, §7
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Court the Superior Court Criminal Rules
15(c) and 39(b).

It remains for us to determine what we
mean by "public expense” when we speak
of counsel for indigent defendants in mis-
demeanor cases that come within the consti-
tutional category of criminal prosecutions.
AS 18.85.100 provides that indigents being
detained for or charged with “serious
crimes” are eligible for representation by
the Public Defender. AS 18.85.170(5) de-
fines a "serious crime" to include a “crim-
inal matter in which a person is entitled to
representation by an attorney under the
Constitution of the State of Alaska or the
United States Constitution."” Since we have
held that an indigent defendant is entitled
to representation by counsel when prose-
cuted for an offense the direct penalty for
which may be incarceration, loss of a valua-
ble license, or a fine heavy enough to indi-
cate criminality, it follows that any such
offense is a serious matter and a “serious
crime” within the meaning of the Public
Defender statute. Therefore, a defendant
charged with any such misdemeanor who
cannot afford to hire his own lawyer is eli-
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gible for representation by the Public De-
fender.

[5] Who pays the costs of representa-

tion by counsel is still another matter. AS
22.15.270 requires that any fines resulting
from violations of ordinances of political
subdivisions be paid to the political subdivi-
sion, in return for which the subdivision
shall pay the state for the judicial services
rendered. Based upon this statute, most of
the major political subdivisions of the state
have entered into contractual arrangements
with the Alsaka Court System whereby the
political subdivision has agreed to pay the
salaries of the district judges, and all other
costs of running the courts which are at-
tributable to prosecutions initiated by the
political subdivision. Since the cost of pro-
viding counsel seems indistinguishable from
the cost of providing these judicial services,
it should be treated in the same way and
fall, in cases such as the present, upon the
City of Anchorage.

The order of the superior court, which af-
firmed the district court order denying the
motion for appointment of counsel for peti-
tioner, is reversed.
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Herbert A. DeSACIA, Appellant,
v,
STATE of Alaska, Appellee.
File No. 1071.

.Supreme Court of Alaska.

May 15, 1070.

Manslaughter prosecution in which de-
fendant was charged with killing two vic-
tims, driver and passenger in another au-
tomobile, in automobile accident. The Supe-
rior Court, Fourth Judicial District, Fair-
banks District, Warren William Taylor, J.,
rendered judgment on verdict finding de-
fendant guilty as to one victim and not
guilty as to another, and defendant ap-
pealed. The Supreme Court, Boney, C. J.,
held that the verdicts were inconsistent, re-
quiring reversal, but that defendant could
be again tried on charge on which he had
been convicted.

Reversed and new trial ordered.

Dimond, J., dissented in part and filed
opinion.

1. Homicide ©=T74

Criminal negligence theory is within
purview of manslaughter statute. AS 11.-
15.040, 11.15.080.

2. Automobiles €=353

Prosecution in manslaughter case based
on criminal negligence theory and arising
out of automobile accident needed only to
show that victim's automobile left road as
direct result of defendant’s culpably negli-
gent handling of his own vehicle and was
not required to show that defendant inten-
tionally forced victim’s vehicle off road. AS
11.15.040, 11.15.080.

3. Criminal Law €=1144(13), 1159(2)

In reviewing sufficiency of evidence,
court must view evidence and inferences to
be drawn therefrom in light most favor-
able to state and question is whether find-
ing is supported by relevant evidence ade-
quate to support conclusion by reasonable

461 P.2d— 24

mind that there was no reasonable doubt as
to guilt.

4. Homicide €=74

In order to establish culpable negli-
gence for purposes of manslaughter statute,
degree of conduct more reckless and wan-
ton than would be involved in ordinary neg-
ligence is required. AS 11.15.040, 11.15.080.

5. Automobiles €=356

Evidence in manslaughter prosecution
arising out of automobile accident which
occurred when victim’s vehicle left road at
curve while defendant’s automobile was at-
tempting to pass, presented question for
jury. AS 11.15.040,11.15.080.

6. Criminal Law €=894

Defendant did not waive right to ques-
tion consistency of verdicts by failing to
move for acquittal at close of evidence.
Rules of Civil Procedure, rule 50(b); Rules
of Criminal Procedure, rule 47(b).

7. Criminal Law €=1040

Supreme Court could consider objec-
tion to inconsistency of verdict, under plain
error rule, even if defendant should have
objected to instructions which permitted
inconsistency. Rules of Criminal Proce-
dure, rule 47(b).

8 Criminal Law 0=878(4)

Manslaughter prosecution verdict, in
case arising out of automobile accident oc-
curring when defendant was attempting to
pass victims’ automobile, acquitting de-
fendant as to driver but convicting him as
to passenger in driver’s automobile, were
irreconcilably in conflict, although there
was evidence that cause of death differed
in case of each victim.

9. Criminal Law €=878(4)

One accused in different counts of in-
dictment of same crime, there being no dif-
ference in means alleged to have been em-
ployed, may not be adjudged guilty on ver-
dict of conviction on one count and of ac-
quittal on the other.

10. Criminal Law €=878(4)
Verdicts must not be strictly incon-
sistent.
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11 Criminal Law 03878(4)

Inconsistency in verdicts in manslaugh-
ter prosecution arising out of automobile
accident, finding defendant not guilty as to
driver but guilty as to passenger in driver's
automobile, was fatal.

12. Criminal Lav/ <3=204

Defendant who had been charged with
manslaughter of two victims and convicted
as to one and acquitted as to the other did
not waive his right to double jeopardy pro-
tection as to acquittal by appealing from
conviction, and could not be retried as to
charge on which he was acquitted after re-
versal of conviction on ground that verdicts
were fatally inconsistent. U.S.C.A.Const.
Amends. 5, 14; Const, art. 1, § 9.

13. Criminal Law ©=204

Defendant appealing his conviction
waives his right to protection under double
jeopardy clause. U.S.C.A.Const. Amend.
5.

14. Judgment <5=751
Doctrine of collateral estoppel applies
to criminal as well as civil law.

15. Judgment <3=751

As ingredient of guarantee against
double jeopardy, rule of collateral estop-
pel requires degree of confidence in prior
acquittal as adjudication of ultimate issues
of fact.

16. Judgment <3=751

Collateral estoppel did not operate to
bar second prosecution of defendant on
manslaughter charge on which he had been
convicted where he had been charged with
killing two victims and acquitted as to one
charge and convicted as to other and con-
viction was reversed on appeal on ground
of inconsistency of verdicts.

Sherman A. Noyes, Fairbanks, for ap-
pellant.

Gerald J. Van Hoomissen, Dist. Atty.,
William T. Christian, Jr., Asst. Dist. Atty.,
Fairbanks, for appellee.

Before BONEY, C. J,, and DIMOND,
RABINOWITZ and CONNOR, JJ.
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OPINION

BONEY, Chief Justice.

Appellant, Herbert A. DcSacia, was con-
v;ctcd by a jury on Ot ,bcr 4, 1968, of the
manslaughter of Reynaldo E. Evangelista,
as charged in count Il of a two count in-
dictment. He was, at the same time, found
not t.uilty on the first count of the indict-
ment, which charged the manslaughter of
Eugene E. Hogan. After the jury rendered
its verdict, DeSacia moved for judgment
notwithstanding the verdict, arguing that
the verdict of conviction in count Il was
inconsistent with the acquittal in count I.
The trial court denied the motion for judg-
ment notwithstanding the verdict and on the
basis of this denial, DeSacia appealed.

The facts relevant to this appeal center
about an automobile accident which oc-
curred in Fairbanks on September 1, 1967.
On that date, shortly before midnight, ap-
pellant was driving his car, a 1959 Ford,
westward along a stretch of First Avenue
which is bordered to the North by the
Chena River. With appellant in his car
were two passengers. Ahead of the De-
Sacia car was a red Ford Ranchero, a
vehicle similar in design to a pickup truck,
driven by Eugene E. Hogan Accompany-
ing Hogan in the front of the Ranchero
were three passengers, one of whom was
Reynaldo Evangelista; there were two ad-
ditional passengers in the back of Hogan’s
Raiichcro. A short distance behind the De-

ncia car was a Chevrolet driven by Steve
Weltz, who was accompanied by one pas-
senger. The three cars continued to drive
west along First Avenue in this order until
they came to a left-hand curve. At this
time, apparently, DeSacia pulled his car
out to the left in an attempt to pass the
Ranchero driven by Hogan; Steve Weltz
remained some distance behind in his car.
As the two lead cars went around the curve,
side by side, traveling at between 40-60
miles per hour, Hogan lost control of the
Ranchero and drove off the road into the
river. Both Hogan and Evangelista were
trapped in the car of the Rancero and
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killed. The four other passengers in the
Hogan car managed to escape.

DeSacia was later arrested and charged
with two counts of violation of AS 11.15.-
040,1 the Alaska manslaughter statute; in
the first count appellant was charged with
the manslaughter of Eugene E. Hogan, the
driver of the Ranchero, while in the second
he was charged with the death of Reynaldo
E. Evangelista. On September 30, 1968, a
jury trial on the alleged violations of AS
11.15.040 was commenced in Fairbanks. On
October 4, the jury returned verdicts find-
ing DeSacia not guilty of the manslaughter
of Eugene E. Hogan as charged in count I,
and guilty of the manslaughter of Reynaldo
E. Evangelista as charged in count Il.

[1.2]
the evidence at the trial below was in-
sufficient to allow his conviction, since it
did not show that he forced Hogan's Ran-
chero to lose control and go off of the
road. At the outset we must note that it is
evident upon examination of the indictment
and upon a reading of the trial court’s in-
structions to the jury that the violations
charged were based on a criminal negli-

1 AS 11.15.040 provides:
Except ns provided in 8§ 10-30 of
this chapter, a person who unlawfully
kills another is guilty of manslaughter,
and is punishable by imprisonment in
the penitentiary for not less than one
year nor more than 20 years.

AS 11.15.040 is supplemented in our
statutes by AS 11.15.080, which pro-
vides :

Every Killing of a Immnn being by
the culpable negligence of another,
when the killing is not murder in the
first or second degree, or is not justi-
fiable or excusable, is manslaughter,
and is punishable accordingly.

2. Counts one and two of the indictment
chnrged DeSncia with the killing of Eu-
gene E. llogan and Reynaldo E. Evan-
gelista “by operating a motor vehicle
* * * carelessly, heedlessly nnd with-
out due caution, and circumspection so
ns to force n 1906 red Ford Ranchero
* * * 1o loose fsic] control nnd go
into the Chenn River =« Ins.
No. 11 nnd 12 repeated the substance of
the indictment.

The appellant first contends that

gence tL?ory.2 Such a theory is clearly
within the purview of AS 11.15.040. Thus,
in order to sustain its burden of proof, the
prosecution needed only to show that Ho-
gan's car left the road as a direct result of
DeSacia’s culpably negligent handling of
his own vehicle. There was no need for
the prosecution to show that DeSacia in-
tentionally forced the Hogan vehicle off
of the road.

[3] In reviewing the record of the trial

below pursuant to an allegation of insuf-
ficiency of the evidence, we must view the
evidence and the inference: to be drawn
therefrom in a light most favorable to the
state.3 The proper question on appeal is
whether the finding of guilt is supported
by “such relevant evidence which is ade-
quate to support a conclusion by a reason-
able mind that there was no reasonable
doubt as to appellant’s guilt.” 4

At the trial, testimony of witnesses es-
tablished that DeSacia’s automobile at-
tempted to pass the Hogan vehicle while on
a curve: Loth cars were traveling at a high
rate ot ,, 'ed on a graveled road, at night.
The Dny would further support the

No. 13. the court cnutioned the
jt . r “culpable negligence” must be
di. * -irhed from ordinary negligence,
nnu in order to convict, the jury
“must had beyond n reasonable doubt
thnt the defendant’s acts constituted cul-
pable negligence, not ordinnry negligence
*oox ok Finnlly. in Ins. No. 16 the
court went to considerable length in de-
fining "'culpable negligence”:

Culpable negligence is something
more than timt slight degree of neg-
ligence nccessnr.v to support a civil
action for dnmages. nnd is negligence
of such n degree, so gross and wan-
ton. ns to be deserving of punishment.
Culpable negligence implies a reckless
disregard of the consequences which
might ensue from the doing of an act
nnd constitutes conduct of such n reck-
less, gross nnd wnnton character so
ns to indicate an utter, heedless indif-
ference to the rights, property, snfety
and even the lives of others.

3. Beck v. Stnte. 408 P.2d 990, 997 (Alaska
1905).

4. 1d.
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conclusion that, in attempting to pass, De-
Sacia did not allow the Hogan vehicle
enough room to negotiate the curve; that
the DeSacia vehicle commenced 10 slide >'
the direction of the Hogan vehicle; t
that, as a result, Hogan was forced to
sweri ¢ off of the road. While the appel-
lant attempted to refute the prosecution's
theory at trial by introducing testimony to
show that Hogan’s Ranchero went out of
control and left the road when Hogan
shifted gears and thereby lost traction, tes-
timony of witnesses for the prosecution
tended to show that Hogan did not, in fact,
change gears or accelerate while the two
cars were negotiating the corner where the
accident occurred.

[4,5] We are well aware that, in order
to establish curable negligence for the pur-
poses of our | .nslaughter provision, a de-
gree of conduct more reckless and wanton
than would be involved in ordinary negli-
gence is required. As we have already
noted, the trial court was also aware of
this distinction between ordinary and crim-
inal negligence, and properly instructed the
jury to this effect. However, we are nev-
ertheless of the opinion that, when viewed
in a light most favorable to the state, the
evidence in the record is sufficient to al-
low the appellant's conviction to stand.

In his next assignment of error, DeSacia
argues that the jury's verdict convicting
him of the manslaughter of Reynaldo E.
Evangelista is irreconcilably inconsistent
with its verdict acquitting him of the man-
slaughter of Eugene E. Hogan. Appellant’s

5. The state's argument stems from Su-
preme Court Rule 22. The pertinent
(litre of timt rule as it was repromulgated
on 1/1/70, provides:

(b) Applicability of Rules. The rules
governing the practice and procedure
in civil cases including, but not limited
to. the rules governing the preparation,
form and filing cf the record nnd the
preparation, form nnd filing of briefs,
shall apply to nppeals in criminal
eases, except as otherwise provided in
these rules, nnd except where nny such
rule is obviously inconsistent with or
not reasonably adaptable to nppeals in
criminal cases.
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argument rests on the assertion that the
elements of the crimes charged in
counts | and Il of the indictment are in all
respects identical. Thus it is contended on
appeal that the verdict of guilty on count
Il of the indictment, in light of the verdict
of not guilty on count I, is not only incon-
sistent, but is so contradictory as to be ri-
diculous. Appellant would have this court
reverse his conviction on the grounds of
this inconsistency.

We are at the outset confronted by two
arguments advanced by the state. The
state contends first that the appellant has
waived his right to question ihe consistency
of the verdicts by failing to make a timely
motion for acquittal before moving for a
judgment notwithstanding the verdict.”
Rule 29(a) of the Alaska Rules of Criminal
Procedure provides that a motion for ac-
quittal can be made at two junctures in the
course of trial: (1) at the close of the
state’s evidence or (2) at the close of the
evidence of defense. From this we may
conclude thac such a motion, if made after
the close of the defense's case, would not
be timely. Thus, according to the state's
point of view, to question the consistency
of the verdicts in this case, DeSacia should
first have been required to move for ac-
quittal no later than at the close of his
presentation of evidence.

[6] The flaw in the state’s reasoning on
this point is all too obvious. If the state
were to have its way, we would, in effect,
be requiring a defendant to move for ac-
quittal on the basis of inconsistent jury ver-

Tbe state argues timt Rule 22 would
make applicable to the instant case Civil
Rule 50(b), which bus been interpreted
to provide that in civil cases a motion
for judgment notwithstanding the verdict
must be predicated upon a motion for a
directed verdict. The state continues its
argument with the assertion that, in
criminal matters, n motion for judgment
of acquittal is directly annlogous to a
motion for a directed verdict ir. a civil
suit, and thnt therefore n criminal de-
fendant must be required to move for
n judgment of acquittal before a motion
for judgment notwithstanding the verdict
can be luard.
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diets before those verdicts were returned
and before the inconsistency existed. Such
a result would indeed be anomalous, and
cannot be approved by this court. We feel,
moreover, that a requirement in this in-
stance of a motion for acquittal would not
be consistent with the views we expressed
in Shafer v. State, 456 P.2d 466, -167-468
(Alaska 1969),

[7] The state next contends that even

if the verdicts below were inconsistent, De-
Sacia is foreclosed from raising the issue
because he failed to object to the instruc-
tions of the trial court which permitted the
inconsistencies to arise. Even in states
where inconsistency is held to be a ground
for reversal of convictions, the state argues,
an objection to trial court instructions per-
mitting inconsistency is required before an
appeal will be allowed. The cases cited by
the state in support of this contention are
not persuasive.0 Insofar as these cases are
pertinent, they stand only for the proposi-
tion that, where a defendant has been
shown to be guilty by the overwhelming
weight of the evidence, or whe;e a trial
court instruction specifically permits incon-
sistent verdicts, an appeal on the basis of
inconsistency will not be heard, absent a
timely objection to the trial court’s in-
structions. In the instant case we are con-
fronted with neither situation. First, we
cannot say that the overwhelming weight
of the evidence adduced at tliie ti 1 below
pointed to DeSacia’s guilt. Second, the
trit.1 court instruction here in question, al-
though allowing sufficient latitude for an

*

6. The state cites four cases on this point:
Ivupzruk v. State, 43(S P.2d 062 (Alaska
106S); Evans v. Stnte. 46 Gn.App. 30,
166 S.E. 440 (1032): Stnte v. Axlev,
121 Kan. SSI. 250 P. 2S4 (1026): Pr t
pic v. Steffens. 12 A.D.2tl 062. 211 X.Y.
S.2d 240 (1061).

7. The state contends timt appellant should
have objected to Instruction Xo. 10:

You will note that a -epnrntc nnd

distinct crime is clmrRed in each Count

of the Indictment. Each crime nnd

the evidence applicable thereto should

be considered separately. Your verdict

with respect to either one of the

inconsistent jury verdict to be returned,
certainly did not specifically direct that
such a finding would be acceptable.7 Even
if we accept the proposition that the appel-
lant should have objected to Instruction No.
10, it docs not necessarily follow that we
cannot consider the question of inconsisten-
cy on appeal. Criminal Rule 47(b) pro-
vides :

Plain errors or defects affecting sub-
stantial rights may be noticed although
they were not brought to the attention
of the court.

We interpreted the above provision in the
case of Hammonds v. Stqtc, 442 P.2d 39
(Alaska 1968): “The meaning of Crim.R.
47(b) is that we may consider questions
raised for the first time on appeal if neces-
sary to effect substantial justice or prevent
the denial of fundamental rights." 442 P.2d
at 43. Accordingly, we hold that, in the
circumstances of the case before us now,
Criminal Rule 47(b) permits us to consider
the question of inconsistency on appeal.8

[8] We turn next to the question of
whether the conviction on count Il of the
indictment is necessarily inconsistent with
the acquittal on count I. Upon a close
scrutiny of the circumstances underlying
the indictment, the conclusion seems ines-
capable that the two verdicts are, in fact,
irreconcilably in conflict. We note first
that the crime charged in the two indict-
ments is based in each instance on the same
alleged conduct of DeSacia, namely his
criminally negligent operation of a motor
vehicle. Since both Eugene Hogan and

crimes charged should in no wny influ-
ence or control your verdict with re-
spect to the other crime charged.

8. For other decisions of this court on
"plain error”, afC. ICugzrnk V. State,
436 P.2d 062 (Alaska 11)08): Trnec.v V.
State, 301 P.2d 732 (Alnska 1004):
Thomas v. Stnte. 301 P.2d 18 (Alaskn
1064): Gilley v. City of Anchorngc, 376
1’.2d 484 (Alnska 1062): Itnnk v. Stnte,
373 P.2d 734 (Alnskn 1002); Bowker
v. Stnte, 373 P.2d 000 (Alnska 1062):
McBride v. Stnte. 308 P.2d 025 (Alnskn
1062). cert, denied, 374 U.S. SIl. S3
S.Ct. 1702, 10 I>.Ed.2d 1035 (1063).
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Reynaldo Evangelista were riding in the
same car when that car was allegedly
forced off of the road by the DeSacia ve-
hicle, there is no conceivable way in which
appellant’s conduct toward Eugene Hogan
could be found to differ from his conduct
toward Reynaldo Evangelista, Moreover,
while it might have been possible to distin-
guish between the intent of the accused to-
ward one or the other of the victims had
the crime charged been based on intentional
conduct, because the crime of which De-
Sacia was accused stemmed from his al-
leged negligence toward the vehicle in
which both of the victims were riding, it
is virtually impossible to maintain that De-
Sacia was more negligent toward one or
the other of the victims.

Appellee insists, however, that the two
verdicts are not in fact inconsistent, since
different evidence was presented at trial
to prove each of the two counts. Appel-
lee points to the testimony of Dr. Raymond
Evans to support its claim. Dr. Evans tes-
tified at the trial that he had performed
autopsies on both victims of the accident.
He stated that Reynaldo Evangelista, while
trapped inside the cab of the Ranchero,
vomited (apparently as a result of injuries
suffered to his thorax and abdomen), as-
pired the vomit and asphyxiated. Dr. Evans
further testified that a skull fracture ren-
dered Eugene Hogan unconscious while
submerged, causing him to drown.

Although the state is correct in asserting
that evidence was presented to the effect
that the cause of death differed in the case

9. As of the year 1060, the states were
apparently split in the following mnnncr
on the issue of whether inconsistent
jury verdicts in multi-count indictments
requited reversal: Fifteen states, includ-
ing Colorado. Florida, Indinnn, Kansas.
Massachusetts, Maryland, Montana, Ne-
braska, New Jersey, New Mexico, Ohio,
Pennsylvania, South Dakotn, Wisconsin,
and Wyoming, held timt such inconsisten-
¢y wns not grounds for reversal; ten
states, including Arizona, California,
Georgin. lllinois, Maine, Michigan, Mis-
souri, New York, Texas nnd Washington
held thnt inconsistency required reversnl.
In addition to the above, two states, Ha-
waii nnd Mississippi, leaned toward hold-
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of each of the victims, it must be noted that
the medical cause of death, under these cir-
cumstances, has no bearing whatsoever on
the elements of the crime charged. There
can be no doubt here that both victims died
as a proximate result of the au, ->mobile ac-
cident in which they were involvea. It fol-
lows, then, that the difference in medical
cause of death is of no legal significance.

It is obvious that the two counts of the
indictment in this case charged DeSacia
with identical conduct and with the same
element of negligence. They differed only
in that a different person was named as the
victim in each instance. Under these cir-
cumstances, the verdict convicting DeSacia
must of necessity be construed to be incon-
sistent with the verdict acquitting him.

The question of whether inconsistent
jury verdicts of the kind with which we are
today confronted should be considered suf-
ficiently prejudicial to the rights of the ac-
cused to constitute grounds for reversal is
entirely another matter. This is an issue
upon which courts of other jurisdictions
are split® Although there are numerous
cases, both state and federal, dealing with
the issues presented by inconsistent jury
verdicts,10 very few cases actually deal with
circumstances similar to those of the instant
case, where the appellant was charged in
both counts of the indictment with crimes
involving identical elements of conduct and
volition. In short, very few cases deal with
verdicts as inconsistent as those before us
now.

ing tlmt such inconsistency would re-
quire reversal.

For an extensive trcntment of the divi-
sion among the states on the question
of inconsistency, .ICN Comments. Incon-
sistent Verdicts in a Federnl Criminnl
Trinl. 60 Colum.L.Itev. 009. 1002-1004.
n. 18 (1000).

10. An exhaustive annotation reviewing
stnte and federal cases involving incon-
sistencies between verdicts on different
counts of one indictment has recently
been published. SEE, Inconsistency of
Criminnl Verdict ns Between Different
Counts of Indictment or Information, 18
A.L.R.3d 259 (1068).
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Certainly, if we followed the federal rule
set out in Dunn v. United States, 284 U.S.
190, 52 S.Ct 189, 76 L.Ed. 356 (1932), as
it is applied in the federal courts today,11
we would be compelled to hold that such in-
consistencies do not provide a basis for re-
versal. But the question is one of first im-
pression in the State of Alaska; hence we
must decide whether to follow the federal
rule, or whether to hold, with a minority of
our sister states, that a truly inconsistent
jury verdict will necessitate reversal.

A proper understanding of the argu-
ments supporting the federal rule on incon-
sistent jury verdicts is a necessary pre-
requisite to our decision of this issue; such
an understanding can be gained only
through recourse to the origins of the fed-
eral rule in Dunn. Initially it should be
noted that prior to Dunn, federal courts
split on the matter of inconsistency. The
3rd Circuitl2 followed the 8th Circuitl3 in
holding that inconsistent jury verdicts on
multiple count indictments could furnish an
adequate basis for overturning a convic-
tion. On the other hand, the 2nd Circuit,14
the 6th Circuit,15 and the 7th Circuitl10 all
held that such inconsistent verdicts would

11. See, C. d. United States v. Carbone.
37S F.2d 420 (2d Cir. 1907): United
States v. King, 373 F.2d 813 (2d Cir.
1907); Tri-Angle Club, Inc. v. United
States, 205 F.2d S29 (8th Cir. 1059):
Grnnt v. United States, 255 F.2d 341
(Otli Cir.), cert, denied, 35S U.S. S2S,
78 S.Ct. 48. 3 L.Ed.2d 08 (1058); Wil-
liams v. United States, 244 F.2d 303 (4th
Cir. 1957).

12. Spciller v. United States, 31 F.2d 082
(3d Cir. 1929).

13. Boyle v. United Stntes, 22 F.2d 547

(8th Cir. 1927): Murphy v. United
States. 18 F.2d 509 (8th Cir. 1927):
Peru v. United Stntes, 4 F.2d SSI (8th
Cir. 1025).

14. Sciden v. United Stntes. 10 F,2d 197
(2d Cir. 1920): Stockier v. United
States, 7 F.2d 59 (2d Cir. 1925).

15. Gunner v. United Stntes, 9 F,2d 003

(Otli Cir. 1925).
10. Cnrrignn v. United Stntes. 290 F. 189
(7th Cir. 1923).

17. In Senlfon v. United Stntes, 332 U.S.
575, OS S.Ct. 237, 92 L.Kd. ISO (194S).

not invalidate an otherwise valid convic-
tion. In 1932 the split among the federal
courts was ended by the Dunn case, in
which the United States Supreme Court, in
an opinion written by Mr. Justice Holmes,
held: “Consistency in the verdict is not
necessary. Each count in an indictment is
regarded as if it was a separate indict-
ment." 284 U.S. at 393, 52 S.Ct. at 190, 76
L.Ed. at 358-359.

The rule stated in Dunn was supported
by two propositions. Primary importance
was given the argument that, had each of
the counts involved been charged on sep-
arate indictments, an acquittal as to one
would not have given rise to a valid plea of
res judicata as to the other. From this it
was concluded that it would be unjust to
allow a defendant greater rights simply be-
cause the charges against him were joined
in a single indictment. Despite the possi-
bility that this rationale may have been per-
suasive at the time Dunn was decided, sub-
sequent development in the law of res judi-
cata has made it amply clear that Dunn can
no longer be supported on the basis of such
an argument.17

the United States Supreme Court issued
an opinion timt cast substnntin] doubt
upon the validity of the Tres Judlcata
argument made in the Dunn ease. Senl-
fon involved a situation in which the
nppellant had been tried and acquitted
by n jury on a charge of conspiring to
defraud the United States Government.
After the acquittal, the nppellnnt wns rr-
ii.dictcd, this time charged with the sub-
stantive offense. On appeal. Senlfon ob-
jected to the introduction nt the second
trial of evidence tlmt had been adduced
ngainst aim nt the first trinl. The
United Stntes Supreme Court. Justice
Douglas writing the opinion, held thnt in
determining whether a matter wns [€S
]UdICata, the proper question on appeal
wns whether the first trial jury’s verdict
wns determinative of the issues neces-
snry to convict on the substnntivo of-
fense. Since in Senlfon the only evidence
of conspiracy at the first trinl Imil been
evidence of the commission of the sub-
stantive offense, it wns held thnt the
earlier verdict must be interpreted to
have adjudicated issues necessary to con-
viet on the substantive offense.



