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of the act. In addition, provision is made for transmitting upon
request, to a reporter, a summary of the findings of and action
taken In response to a report. The act also provides for access
to information contained in tle register for purposes of pre—
licensing and pre-employment screening of adult care agencies and
workers.

The act further provides for the expungement from the state
central register of all information identifying the subject of an
abuse and neglect report unless an iInvestigation determines
that there 1s some crec-iole evidence of abuse or neglect. In
these <cases ( i.e., when reports are "indicated”) the record of
the report to the central register must be sealed no later than
five years subsequent to the date of 1indication. (Even when
records are sealed, aggregate non-identifying data would still be
available for statistical and policy planning purposes.) The act
also contains provisions whereby the subject of a report may
request amendment, sealing or expungement of the record of the
report as well as" for fair hearings when the state agency does
not comply with the person®s request. Under the code, a person
permitting or encouraging the release of confidential data
contained in the state central register will be guilty of a

misdemeanor.

(7) Taking a Disabled Adult into Protective Custody"
Under provisions of the model statute, -employees of the
state agency, law enforcement officials, physicians or hospitals

may take a disabled adult into protective custody or keep such

person in their custody without the consent of the persons®s
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caretaker, if in their judgement the circumstances or conditions
of the disabled adult present an imminent risk of death or of
serious physical harm, and the disabled adult lacks the capacity
to comprehend the nature ?nd consequences of remaining in such a

situation. In these cases, the state agency must be notified and

must immediately initiate judicial proceedings provided for 1in
the act for approval "of short-term involuntary protective
services.

(8 Provision of Protective Services; Judicial Proceedings for

Short-Term Involuntary Services

The model embraces and codifies the principle that needed
protective services are to be provided on a voluntary basis
(i.e., the disabled adult requests such services and/or agrees to
their provision). The model -tatute also establishes judicial
procedures for the provision of short-term involuntary protective
services when the state agency determines thet protective
services are needed but the disabled adult, who faces imminent
risk of death or serious harm, lacks the capacity to understand
this condition. However, (@ refusal of the disabled adult to
accept protective services or (b) mental illness, will not in
themselves be sufficient evidence of such lack of capacity.

Under the terms of the statute, such proceedings are to be
commenced only Dby the state agency in cou ;ts of appropriate
jurisdiction (to be determined by the state legislature). The
petition to seek involuntary services must, among other things,
state facts showing that the services requested are necessitated

Yy the situation and condition of the disabled adult and
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represent the least restrictive alternative available to protect
the disabled adult (while still preserving his constitutional
rights). Provisions are included for the appointment of counsel
for the disabled adult as well as for a guardian ad litem 1in
specific circumstances.

Proceedings for short-term involuntary protective services,
which must have preference over all other 1issues in all courts,
are to Dbe commenced Dby service of an order to show cause
returnable within forty-eight hours following 1ts 1issuance.
After a hearing at which the disabled adult is entitled to be
present, in order to authorize the provision of short-term
involuntary services, the court must find that all of the
material allegations specified in the state agency®"s petition
have been admitted or proven by clear and convincing proof. And,
under the terms of the model code, no order may extend for more
than seventy-two hours (with provision for only one seventy-two
hour extension). Judicial orders may, amorg other things, provide
for enjoining caretakers from interfering with the provision of
protective services or with investigations of abuse and neglect?
however, such orders may not order the removal of a disabled
parson to a mental hospital. Further, the code stipulates that
issuance of a judgement for short-term involuntary protective
services will not be evidence of the ™ -ency or incompetency
of a disabled adult.

As may be inferred from the above recitation, the statutory
scheme for involuntary protective orders presented here rests
upon the assumption that only short-term 1interventions are

constitutionally appropriate for adults, absent a finding of the
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incompetency or other functional limitations of the adult.

Indeed, the statute makes clear that longer term interventions

nitiat

may be sought but “nly upon the on of judicial
proceedings under applicable provisions of state law relative to
guardianship, conservatorship or incompetency, or for emergency
admissions to mental  hospitals. Such proceedings are not
precluded from commencing simultaneously with proceedings for
short-term involuntary protective services. Similarly, any such
pending 1incompetency, guardianship, or conservator proceedings

would not preclude the commencement of proceedings for short-term

involuntary protective services.

(9 Education and Training; Cooperation of Other Agencies

In 1ts concluding sections, the model statute requires the
state agency to conduct a continuing education and publicity
campaign, including specifically the training of employees 1in
residential facilities, to -encourage the fullest degree of
reporting under the act. Furthrer, to effectuate the purposes of
the act, the state agency is authorized to request and receive
cooperation, assistance and data from all state and local public
and private agencies. Finally, agencies and facilities providing
care and services to disabled adults must inform such persons of

their rights to report cases of abuse or neglect and establish

appropriate policies and procedures to facilitate such reporting.

(10) Oversight Responsibilities
Although no specific references are found in the code,

states are encouraged to require notification of abuse/neglect

79



reports to such advocacy agencies as: (1) protection and advocacy
agencies for developmentally disabled persons created pursuant to
federal law, (2) aging ombudsman agencies also created pursuant
to federal law or (3 other human rights advocacy committees or
agencies which may exist or which are hereafter created by state
legislatures. It is our belief that by including such

notification, protection of disabled adults can be materially

strengthened.
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Section 1. Title

This act shall be known and may be cited as the Adult

Abuse and Neglect Reporting Act of 198

Section 2. Legislative Findings and Purpose

The legislature finds that disabled adults are in need of
public protection to prevent them from suffering abuse and
neglect at the hands ofthose responsible for their care,
whether such care 1is in thehome, 1n community settings, or 1in
residential institutions. It is the purposeof this act to
encourage the expeditious reporting and investigation of
suspected abuse and neglect of disabled adults and facilitate the
provision of protective services In appropriate circumstances,

while protecting the civil and constitutional rights of disabled

adults.

Section 3. Definitions

When used in this act and unless the specific context indi—

cates otherwise:

1. "Abuse"™ means the infliction of physical injury by a
caretaker so as to adversely affect the physical or emotional
condition of the disabled adult, or failing to stop the inflic-

tion of such injury, including the commission of a sex offense as

defined in the state"s penal statutes.

2. "Adversely affect the emotional condition”™ means 1injury
to the intellectual or psychological capacity of the disabled
adult as evidenced by an observable impairment in his ability to

function within his normal range of performance and behavior.
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3. "Adversely affect the physical condition™ means, but
shall not be limited to, causing death, permanent or temporary
disfigurement, or impairment of any bodily organ or function.

4. "Caretaker"™ means a person, agency or organization,
including an operator, employee or volunteer of such person,
agency or organization, responsible for providing care and ser—
vices to the disabled adult, as a result of family relationship,
voluntary assumption of the responsibility, by contract or by
operation of applicable provisions of state law.

5. "Department”™ means the state department of ,
which has primary responsibility for state efforts to facilitate
the reporting and investigation of abuse and neglect of disabled

adults and for the provision of protective services to disabled

adults.

6. "Developmental disability™ means a severe, chronic

disability of a person which:

(@ i1s attributable to a mental or physical impairment or
combination of mental and physical impairments;

(b) 1is manifest before the age of twenty-two;
(© 1s likely to continue indefinitely;

(d results in substantial functional limitations 1in three
or more of the following areas of major life
activity:

(i) self-care, (ii) receptive and expressive language,
(i) learning, (iv) mobility, (v) self-direction,
(vi) capacity for independent living, and  (vii)
economic self-sufficiency; and

fe) reflects the person®s need for a combination of
special,inter-disciplinary or generic care,
treatment, or other services which are of lifelong
or extended duration and are individually planned
and coordinated.
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7. "Disabled adult" means a person eighteen vyears of age
and older who suffers from a condition of physica"". or mental
incapacitation due to mental vretardation, epilepsy, cerebral
palsy, autism, organic brain damage caused by advanced age or
other physical degeneration iIn connection therewith, or due to
conditions incurred at any age which are the result of accident,
organic brain damage, mental or physical i1llness, or continued
consumption or absorption of substance-,, or due to other
disabilities, including a developmental disability.

8. "Indicated report™ means a report made pursuant to this
act 1f an investigation determines that some credible evidence of
the alleged abuse or neglect exists.

9. "Neglect” means the failure of a caretaker to provide
the ~care and services necessary to maintain the physical and
mental health of the disabled adult including but not limited to:
food; clothing; shelter; medical, dental, optometric, psychiat—
ric, or surgical care; and special care, treatment and supervi—
sion made necessary by reason of disability.

10. "Petitioner"” means an official of the department ini—
tiating a proceeding pursuant to section 16 of this act.

11. "Protective services" mean these services the objective
of which is to protect disabled adults from abuse and neglect.
Such protective services shall include, but are not limited to:
(€)) evaluation of the need for protective services; (b) social
casework for the purposes of planning and providing needed ser—
vices; (c) maintenance of the disabled adult in his own home

through the provision of home health care, homemaker services,
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day care and chore services? (d assistance in obtaining out-of-
home services, including respite care, emergency housing and
placement 1in residencial settings, as necessary; (e) obtaining

f .i1ancial benefits to which the disabled adult is entitled? ),
assistance in obtaining medical assistance and legal services;
(@ seeking the appointment of a guardian or conservator or
initiating incompetency proceedings; (h) securing transportation
to and from service providers; and (i) other protective services
for adults which are consistent with the provisions of this act
and included in the state®"s comprehensive annual social services
plan, as required by Title XX of the federal Social Security Act.

12.  "Respondent™ means the disabled adult on whose Dbehalf
a petition 1is initiated pursuant to section 16 of this act.

13. "State central register”™ means the state central
register of adult abuse and neglect established in the depart—
ment pursuant to section 12 of this act.

14. "Subject of the report” means any disabled adult
reported to the state central register and the person suspected
cf committing acts of abuse or neglect also named in the report.

15.  "Unfounded report”™ means any report made pursuant to
this act wunless an investigation determines that some credible

evidence of the alleged abuse or neglect exists.



Section 4. Persons and Officials Required to Report Cases of
Suspected Abuse or Neglect of Disabled Adults

All persons coming 1into contact with the disabled adult,
when they have reasonable cause to believe that the disabled
adult has been subject to abuse or neglect, shall report or cause
a report to Dbe made in accordance with this section. This
includes but i1s not limited to: physicians; surgeons; medical
examiners; coroners; dentists; osteopaths; optometrists;
chiropractors; podiatrists; medical residents; interns; psycholo—
gists; other mental health professionals; registered nurses;
hospital personnel engaged in admission, examination, care or
treatment of persons; Christian Science practitioners; school
officials; social services workers; day care center workers;
caretakers; police officers; and law enforcement officials.
Whenever a person makes a report under this section in his capa—
city as a member of the staff of a medical or other public or
private institution, school, facility, or agency, and does not
wish to remain anonymous, he shall immediately notify the person
in charge of such institution, school, facility, or agency or his
designated agent, who then shall become responsible to report or
cause reports to be made. However, nothing in this section 1is

intended to require more than one report from any such facility,

institution, school or agency.
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Section 5. Reporting Procedure? Contents of Report

Reports of suspected abuse or neglect of disaoled adults
mad? pursuant to this act shall be made i1mmediately by telephone
and 1n writing within forty-eic/ht hours after such oral report.
Oral reports shallbe made to the state central register and
written vreports shall be made to the department in a manner
prescribed by the department. Reports shall include as much of
the following information as possible: name and address of the
disabled adult and his caretaker, if known; the disabled adult®s
age, sex and race;the nature and extent of abuse or neglect of
the disabled adult including any evidence of prior abuse or
neglect; the name and address of the person responsible for

committing suspected acts of abuse or neglect, if known; family

composition; the source of the report; the person making the
report and where he can be reached, 1f notwishing to vremain
anonymous? the actions taken by the reporting source, including

the taking of photographs and x-rays, removal or keeping of the
disabled adult, or notifying the medical examiner or coroner; and
any other information which the department may by regulation
require, or the person making the report believes may be helpful
in the furtherance of the purposes of this act. Written reports
from persons reporting under this act, other than those who
report anonymously, shall be admissable as evidence in any

proceedings relating to abuse or neglect of a disabled adult.



Section 6. Obligation of Reporters

Persons reporting cases of suspected abuse or neglect of
disabled adults may take or cause to be taken at public expense,
photographs of the areas of trauma visible on a disabled adult
who 1s subject to a report and, 1if medically indicated, medica]
and other health services personnel specified in section 4 may
cause a radiological examination to be performed on the
disabled adult. Any photographs or x-rays taken shall be sent to
the department at the time the written report is sent, or as soon
thereafter as possible. Whenever a person makes a report under
this act in his capacity as a member of the staff of a medical or
other public or private institution, school, facility or agency,
and does not wish to remain anonymous, he shall 1immediately
notify the person in charge of such institution, school, facility
or agency, or his designated agent, who may then take or cause
to be taken at public expense color photographs of visible
trauma and may, if he is a medical or other health service
professional specified in section 4 and if medically 1indicated,

cause a radiological examination to be performed on the disabled

adult.

Section 7. Mandatory Reporting to and Post-Mortem Investi—
gation of Deaths by Medical Examiner or Coroner

Persons making repovts of suspected abuse or neglect of
disabled adults, who ha”e reasonable cause to believe that a
disabled adult died as a result of abuse or neglect shall notify
the appropriate medical examiner or coroner. The medical
examiner or coroner shall accept the notification for investiga—

tion and shall report his findings to the police, the appropriate
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state or district cittorney, the department and if the institution

making the report is a hospital, to the hospital.



Section 8, Immunity from Liability

Any person participating in good faith in the making of a
report, the taking of photographs, the provision of protective
services, or otherwise cooperating under the provisions of this
act, shall have immunity from any liability, civil or criminal,
that might otherwise result by reason of such actions. For the
purpose of any proceeding, civil or criminal, the good faith of
any such person shall be presumed, providing that such liability
did not result from the willful act or gross negligence of such
person. Nothing contained 1in this section shall be deemed to
grant immunity, civil or criminal, to any person suspected of

having abused or neglected a disabled adult.

Section 9. Retaliatory Action By Employer Prohibited

No employer or supervisor may discharge, demote, transfer,
reduce pay, benefits or vnrk privileges, prepare a negative work
performance evaluation or take rny other action detrimental to
any employee vho files a report in accordance with the provisions
of this act, by reason of such report. Any person making a
report under this act shall have a civil cause of action for
appropriate compensatory and punitive damages against any person
who causes such detrimental changes in the employment status of
the reporting party by reason of his making such report. There
shall be a rebuttable presumption that any such detrimental
change in the employment status of the reporter, It made within

90 days of the filing of a report under this act, 1is retaliatory.

Section 10. Penalties for Failure to Report

Persons required to report cases of suspected abuse or
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neglect of disabled adults who knowingly and willfully fail to do

so shall be guilty of a misdemeanor.

Section 11. Investigation: Content and Procedure

1. (@ Upon receipt of a report of suspected abuse or
neglect of a disabled adult, the department shall commence, or
cause to be commenced within twenty-four hours, an appropriate
investigation of the report and the fact:- alleged therein, which
investigation shall 1include: a determination of the nature,
extent and cause of the suspected abuse® or neglect; examination
of evidence; identification, iIf possible, of the person alleged
to be responsible for such abuse or neglect; the names and
conditions of other adults in the place of residence; evaluation
of caretakers, as appropriate; the environment of the residence
of Lhe disabled adult; th< relationship of the disabled adult to
the caretaker; an evaluation as to whether or not the disabled
adult -would consent to the provision of protective services;
determination of the risk to such disabled adult if he continues
to remain in the existing place of residence; and any other
relevant information. After seeing to the safety of the disabled
adult "as provided in section 14, the department shall forthwith
notify the subjects of the report in writing of the existence of
the report and their rights pursuant to this act in regard to
amendment or expungement.

(b) The investigation shall include an 1interview with

the disabled adult which shall be conducted by a personal visit
with the adult in the adult®s place of residence, in an office of

the department, or by any other means available to the depart—
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ment.

(c) If the department determines a need exists 1in
order to protect the disabled adult, the investigation may
include a medical, psychological, social, vocational and
educational evaluation and review of the circumstances,
conditions and needs o\ the disabled adult.

2. The department shall determine within ninety days after
receipt of the report, whether the report 1is "indicated"” or
"unfounded".

3. Based on such investigation and evaluation the
department shall determine the need for and arrange for the
provision of appropriate protective services, and monitor and

evaluate the provision of such services.
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Section 12. State Central Register of Adult Abuse and Neglect

1. There shall be established i1n the department a statewide
central register of adult abuse and neglect reports made pursuant
to this act.

2. The state central register shall be capable of receiving
oral, electronic and written vreports of abuse or neglect of
disabled adults, of immediately 1identifying prior reports of
disabled adult abuse or neglect involving the subject(s) of the
report, and of monitoring the provision of protective services
to disabled adults twenty-four hours a day, seven days a .week.
To effectuate this purpose, there shall be established a single
statewide toll free telephone number that all persons may use to
report cases of suspected abuse or neglect of disabled adults.
Such oral reports shall be i1mmediately transmitted orally or
electronically by the state central register to the- appropriate
state or local office designated by the department to
investigate suspected cases of abuse or neglect of disabled
adults. If the records indicate a previous report concerning a
subject of the vreport or other pertinent information, the
appropriate state or local office shall be immediately notified
of the fact.

3. The state central register shall include but not be
limited to the following information: all the information in the
written report; a record of the final disposition of the report,
including protective services offered and provided, whether
voluntarily or on an involuntary basis, pursuant to sections 15
and 16; plans for the provision of protective services; the names

and i1dentifying data, dates, and circmstances of any person
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requesting or receiving information from the register; and any
other information which the department believes may be helpful 1in
the furtherance of the purposes of this act.

4. The state central register shall be operated in such a
manner as to enable the department to: (@ monitor and evaluate
the reporting and investigation of suspected abuse or neglect of
disabled adults and the provision of protective services to such
persons and to report thereon; {b) maintain and produce aggregate
statistics for monitoring patterns of abuse or neglect of
disabled adults; and (c) serve as a resource for the evaluation,
management and planning of preventive and remedial services for
disabled adults who have been subject to abuse or neglect.

5. Reports made pursuant to this act as well asany other,
information obtained, reports® written, or photographs and x-rays
taken concerning such reports, in the possession of the
department or any state or local office designated by 1t to
Investigate suspected <cases of abuse or neglect of disabled
adults, shall be confidential and shall only be made available
to: (@ a person authorized by section 14 to take the disabled
adult into protective custody when such person has before him a
disabled adult whom he reasonably suspects may be abused or
neglected and such person requires the information in the record
to determine whether to take the disabled adult into protective
custody; (b) any person who is the subject of a report; (© a
court, upon Tfinding that the information in the record 1is
necessary for the determination of an 1issue before the court; (d)

a grand jury, upon finding that the information in the record is
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necessary for the determination of charges before the grand jury;

(e) any person engaged in a bona fide research purpose provided,
however, that _no 1information identifying the subject of the
report shall be made available to the researcher unless it is
absclutely necessary to the research purpose and the department
gives prior approval and suitable arrangements have been made to
maintain the confidentiality of such data; () employees or
agents of the department responsible for investigating reports of
suspected abuse or neglect of disabled adults; and (0))
appropriate officials of the department responsible for
administration or supervision of the department®s program for
reporting and i1nvestigation of suspected abuse or neg”ct of
disabled adults and for the provision of protective services,

when carrying out their official duties. . In addition, persons
making reports shall.receive, upon request, a summary of the
findings of and action taken 1in response to the report, pursuant
to the regulations of the department. A person given access to
the names or other information identifying the subject of the
report, except the subject of the report, shall not divulge or
make public such identifying information unless he is a district
attorney or other law enforcement official and the purpose of
such disclosure 1is to initiate court action.

6. Unless an investigation of a report conducted pursuant
to this act determines that there 1s some credible evidence of
the alleged abuse or neglect, all information i1dentifying the
subject of the report shall be expunged from the state central
register and from the records of any office or agency of the

department designated to investigate suspected abuse or neglect
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of disabled adults, forthwith.

7. In all other cases, the record of the report to the
state central register shall be sealed no later than five years
subsequent to the date the report 1is indicated. Once sealed, a
record shall not otherwise be available unless the department,
upon notice to the subject of the report, gives i1ts approval
for an appropriate reason. In any case and at any time, the
department may amend, seal or expunge any record upon cood cause
shown and notice to the subject of the report.

8. At any tine, a subject of a report may receive, upon
request, a copy of all information contained in the state central
register; provided, however, that the department shall not
release data that would identify the person who made the report
or who cooperated 1iIn a subsequent investigation, which it
reasonably finds will be detrimental to the safety or 1interests
of such person, without the written consent of such person.

9. Within thirty days time subsequent to the completion of
the investigation, a subject of a reportmay request the
department to amend, seal or expunge the record of the report.
If the department refuses or does not act within a reasonable
time, but in no event later than thirty days after such request,
the subject shall have the right to a fair hearing to determine
whether the vrecord of the report in the state central register
should be amended or expunged on the grounds that i1t 1is
inaccurate or it Is being maintained in a manner 1inconsistent
with this act. The burden of proof in such hearing shall be on

the department. In such hearing, the fact that there was an
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indicated report of abuse or neglect shall be presumptive
evidence that the report was substantiated. The department may
make any appropriate order respecting the amendment or expunge—
ment of the record to make 1t accurate or consistent with the
requirements of this act.

10. Written notice of any expungement or amendment of any
record made pursuant to the provisions of this act, shall be

served upon each subject of such record.

11. Any person who willfully permits and any person who
encourages the release of any data and information contained in

the state central register to persons or agencies not permitted

by this act shall be guilty of a misdemeanor.
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Section 13. Additional Access to Information Contained 1in
the State Central Register: Pre-Licensing and
Pre-Employment Screening

1 (@ A public or private agency which has received an

application for a certificate or license to receive, board or
keep a disabled adult pursuant to applicable provisions of state
law, shall inquire of the department and the apartment shall
inform such agency, whether the applicant has been or 1is
currently the subject of an indicated report on file with the
state central register pursuant to this act.

() A public or private agency receiving, boarding,
or keeping disabled adults shall inquire of the department and
the department shall inform such agency, whether any person who
is actively being considered for employment with adultcare
responsibilities has Dbeen or 1is currently the subject of an
indicated report on file with the state central register pursuant
to thisact.

(¢) Any person who has applied for a certificate or
license, to receive, board or keep a disabled adult or who has
applied to a public or private agency to be an employee with
adult care responsibilities shall be notified by such agency at
the time of application that the agency will inquire of the
department whether such person has been or is the subject of an
indicated report of abuse or neglect. The agency shall notify
the applicant of the department®s response.

(dThe departmentshall inform the agency that the
person has been ot currently iIs the subject of an 1indicated

report of abuse or neglect only if: (i) the time for the subject

of the report to request a fair hearing pursuant to subdivision 9
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of section 12 of this act has expired without any such request
having been made; or (i11) such request was Tade within such time
and the fair hearing has been finally determined by the
department and the record of the report has not Dbeen amended,
sealed or expunged.

2. (@ Upon notification by the department that any person
who has applied for a license or certificate to receive, board or
keep a disabled adult i1s the subject of an indicated report of
abuse or 1teglect, such agency shall determine on the basis of
information i1t has available whether to approve such application;
provided, however that 1if such application i1s approved such
agency shall maintain a written record as part of the application
file of the specific reasons why such person was determined to
be appropriate to receive the placement of a disabled adult.

() Upon denial of such application by a public or
private agency, such agency shall furnish the applicant with a
written statement setting forth its reasons for the denial.

(¢ If the reasons for such denial include the fact
that the person is the subject of an indicated report of abuse or
neglect, such person may request from the department, and shall
be granted, a fair hearing 1in accordance with applicable
provisions of state law.

(d" At any such hearing, the sole question before the
department shall be whether the applicant has been shown by a
fair preponderance of the evidence to have committed the act or
acts of abuse or neglect giving rise to the indicated report and

iIf so, whether such person has been rehabilitated so that the
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health, safety and welfare of a disabled adult will not be
endangered , if such person®s application for a [license or
certificate is approved. In such hearing, the burden of proof on

the issue of the rehabilitation of the applicant shall be wupon

the applicant.

Section 14. Taking A"Disabled Adult into Protective Custody

The department acting through designated employees, a police
officer, or a law enforcement official, may take a disabled adult
into emergency protective custody, or any such person or any
person in charge of a hospital or similar institution or any
physician treating a disabled adult may keep such person in his
custody without the consent of such person® caretaker, whether
or not medical treatment is required, iIf the circumstances or
condition of the disabled adult are such that continuing in the
care of such person®s caretaker presents an imminent risk of
death or of serious physical harm and such adult Jlacks the
capacity to comprehend the nature and consequences of remaining
In a situation that presents such imminent danger to his health
or safety. In such cases, the department shall be notified
forthwith of the taking of such disabled adult iInto emergency
protective custody and the department shall immediately iInitiate

a judicial proceeding pursuant to section 16 of this act.

Section 15. Provision of Protective Services; Voluntary Basis
The department shall provide or arrange for the provision of

protective services through the purchase of services from

appropriate public and private agencies, to a disabled adult

found to have been subject to abuse or neglect, when the
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Section 16. Short-Term Involuntary Protective Services
1. In the event that the department determines that (d)
the disabled adult i1s in need of protective services; (b) such
person is ein a situation or condition which poses an i1mminent
risk of death or cf serious physical harm; and (c¢) such person
lacks the capacity to u .derstand the nature and consequences of
remaining 1In such situation or condition; the department shall
initiate proceedings pursuant to this section 1iIn courts of
appropriate jurisdiction for the short-term provision of
involuntary protective servr» s; provided, however, that (i)
refusal of the disabled adult to accept protective services shall
not in itself be sufficient evidence of such lack of capacity;
and -(ii1) mental illness shall not in 1itself be sufficient
evidence of such lack of capacity.
2. Jurisdiction and Venue
A petition for the provision of short-term involuntary
protective services shall be made to a court of appropriate
jurisdiction held 1in the county in which the disabled adult
resides or is found or in a county adjacent to the county 1n
which the disabled adult resides or 1is found.
Z. Petition
(@ a special proceeding to obtain an order authorizing
the provision of short-term involuntary protective services may
only be initiated by the department.
() The petition shall state, insofar as the facts can
be ascertained with reasonable diligence: (i) the name, age and
physical description of the disabled adult; and (11) the address

or other location where the disabled adult can be found.
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(c) The petition shall state facts showing: (1) that
the disabled adult who iIs the subject of this petition meets the
conditions set forth in subdivision 1 of this section; (i)
the specific short-term involuntary protective services
petitioned for, how such services would remedy the situation or
condition which poses an imminent risk of death or of serious
physical harm to the disabled adult, and that such services with
respect to extent or duration are the least restrictive
alternative required to protect the disabled adult; (i1i1) that
the short-term involuntary protective services being applied for

are necessitated by the situation or condition described 1in

subdivision 1 of this section; (iv) that the relief sought
reflects, insofar as is possible, a comprehensive evaluation of
the condition and service needs of the disabled adult; (vi) that

other voluntary protective services have been tried and have
failed to remedy the situation and that a future, voluntary, less
restrictive alternative would not be appropriate or would not be
available; (vi) 1f a change iIn the disabled adult"s physical
location 1is being applied for, that remedy of the dangerous
situation or condition described in subdivision 1 of this
section 1is not appropriate in the existing physical surroundings
of the disabled adult; (vi1) any inconsistency known to the
petitioner between the proposed short-term involuntary protective
services and the disabled adult®s religious beliefs; (viii) that,
if it reasonably appears that the disabled adult does not
understand the English language, that reasonable efforts have

been made to communicate with the disabled adult in a language he
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understands; (ix) that no prior application has been made for the
relief requested or for any similar erelief, or 1f prior
application has been made, the determination thereof, and the new
facts, if any, that were not previously shown which warrant a

renewal of the application.

@ The petition shall be verified. Any allegation

which are not based upon personal knowledge shall besupported by
affidavits provided by a person or persons having suchknowledge.
Such affidavits shall be attached to the petition.

4. Commencement of proceedings

(@ A special proceeding to obtain an order authorizing
the provision of short-term involuntary protective services shall
be commenced by service of an order to show cause, the petition
and supporting affidavits, if any.

(b) The order to show cause shall set forth: (1) the
protective services to be provided if the petition iIs granted;
(11) the date, place, and time of the hearing to determine
whether the petition is to be granted; (i11) that the respondent
is entitled to counsel at all stages of the proceedings, that
upon granting the order to show cause, the court shall assign
counsel, whose name, address and telephone number shall be
included 1i1n the order, to assist the respondent, and that the
respondent is free at any time to discharge the counsel assigned
by the court; (iv) that if the respondent or retained
counsel does not appear at the hearing to determine whether the
petition 1is to be granted, the court will appoint a guardian ad
litem; (v) that 1f the respondent discharges that assigned

counsel prior to the hearing to determine if the petition iIs to
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be granted, such counsel shall report this fact to the court no
later than the commencement of the hearing and shall appear at
the hearing unless otherwise relieved by the court; and (vi) that
a copy of the order to show cause, the petition, and supporting
affidavits, 1f any, shall be served upon the respondent.

© Petitioner shall cause the order to show cause,
petition, and supporting affidavits i1f any, to be delivered to
the counsel assigned by the court.

id) The order to show cause shall be made returnable
within forty-eight hours following 1ts issuance unless such
forty-eignt hour period ends on a day in which the court i1s not
in session, in which case the return date shall be the first
business day following issuance of the order to show cause.

5. Service

(@ Service of the order to show cause, the petition,
and supporting affidavits, if any, shall be made upon the
respondent by any of the methods permitted by applicable
provisions of the state"s civil practice law and rules.
Notwithstanding any other provision of law to the contrary,
Saturday and Sunday service is valid.

(b) The respondent shall be authorized to answer either
orally or in writing.

6. Hearing

(@ Upon the return date designated in the order to

show cause 1issued pursuant to subdivision 4 of this section, a

hearing shall be held forthwith.
(b) The disabled adult shall be entitled to be present

the



at the hearing.
(©) Adjournments shall b.e "permitted only for good cause

shown. In granting adjournments the court shall consider the
need to provide short-term involuntary protective services
expeditiously.

(d At the conclusion of the hearing, the court shall
issue for the record a statement of its findings of fact and
conclusions of law.

7. Preference

The special proceedings authorized by this act shall
have preference over all other <causes 1in all courts of
appropriate jurisdiction.

8. Findings

After a hearing, the <court must find 1in order to
authorize the provision of short-term 1involuntary protective
services that all of the material allegations as specified in
paragraph (c¢) of subdivision 3 of this section have been admitted
or proven by clear and convincing proof.

9. Judgement

(@ The court, upon making the findings required by
subdivision 8 herein, shall direct the entry of a judgement
authorizing the provision of short-term involuntary protective
services to the disabled adult.

() A judgement authorizing short-term involuntary
protective services to be provided to a disabled adult: (i) shall
prescribe those specific protective services, as defined 1in
section 3 of this act, which are to be provided and what

person or persons are authorized or ordered to provide them; and
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(i1) shall not provide for any forcible entry, unless the persons
so entering are accompanied by a police officer or other duly
authorized Jlaw enforcement official; .and (i11) shall require
persons acting under subparagraphs (1) and (ii1) of this paragraph
to submit a written report to the court withir one week following
the commencement of the ordered protective services.

(c) The judgement may order any other public or law
enforcement official to render such assistance and cooperation as
shall be within his legal authority, 1including action to enjoin a
caretaker from interfering with the investigation of alleged acts
of abuse and neglect pursuant to this act, or provision of
protective services ordered by this section, as may be required
to further the objectives of this act.

(d The judgement shall not order the removal of a
disabled adult to a mental hospital.

(e) Issuance of the judgement shall not be evidence of
the competency or incompetency of the disabled adult.

() No order issued pursuant to this section shall
extend for more than seventy-two hours. An original order may be
renewed once for up to another seventy-two hour period upon
showing Dby the petitioner to the court that continuation 1is
necessary to remedy the original situation or condition. No
further renewals shall be permitted.

@ In no event shall the short-term involuntary ser—
vicesauthorized to be provided to a disabled adult by the
judgment be more extensive than those which are necessary to

remedy the situation or condition which poses an i1mminent risk
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of death or of serious physical harm to the disabled adult.

) Notice of the judgement rendered by the court sha

be given to the respondent personally, or if personal service is

not possible, in whatever other fashion the court shall
prescribe.
10. Appeals
Appeals arising from the 1issuance of judgements

pursuant to the provision of this section shall be expedited.

11. The assigned counsel and the guardian ad litem
appointed Dby the court shall be reimbursed for their services
pursuant to applicable provisions of state law.

12. Nothing in this section shall preclude the simultaneous
commencement of 1ncompetency, conservatorship or guardianship
proceedings, or proceedings for emergency admission to mental
hospitals under applicable provisions of state law. Any such
pending proceedings shall not preclude commencement of a
proceeding under this section.

13. No existing right or remedy of any character shall be

lost, impaired or affected by reason of this section.

Section 17. Education and Training

The department, within appropriations available therefor,
shall conduct a <continuing publicity and education program
including specifically the training of employees 1in residential
facilities, to encourage the fullest degree of reporting of
suspected abuse or neglect of disabled adults. The program shall
include, but not be limited to, responsibility, obligations, and

powers under this act as well as the identification and diagnosis
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of abuse and neglect of disabled adults, and the procedures of
the department and other duly authorized public and private

agencies.”

Section 18. Cooperation of Other Agencies

1. To effectuate the purposes of this act, the department
may request and shall receive from departments, .boards, bureaus
or other agencies of the state, or my of 1its political
subdivisions, including law enforcement agencies, or any duly
authorized agency, or any other agency providing services to
disabled adults such assistance, cooperation and data as .will
enable the department to fulfill 1its responsibilities.

2. All agencies, facilities, or institutions providing
care and services to disabled adults shall inform such persons of
their rights to report incidents of abuse or neglect, and shall
establish appropriate policies and procedures co facilitate such

reporting.
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161-C: 25 PUBLIC SAFETY AND WELFARE
Il. Any money realized by the division by proceedings under this clinp-

ter shall be distributed in accordance with the rules for distribution estab-
lished by the division.

Source. 1977, 689: 1. 1985, 331: 19, ¢(T.
Oct. 1, 1985.

Amendments— 1985. Designated the
existing provisions of tho section as par.
| anti added par. II.

161-C: 25 Unidentified Funds. All fec9, costs, attorney fees, interest
payments mid funds received by tiie director, unidentifiable as to the sup-
port account against which they should be credited, shall be held in an
administrative expense account from which the director mny make dis-
bursement for any expenses incurred in the administration of this chapter.

Soarre. 1977, 689:1, eg. July |, 1977.

161-C: 26 Charging Off Uncollected Funds. Any support debt due the
division from a responsible parent which the director deems uncollectible
may be transferred from accounts receivable to a suspense account and
cease to be accounted as an asset; provided, that at any time after 6 years
from the date a support debt was incurred, the director may charge oil as
uncollectible any support debt upon which the director finds there is no
available, practical, or lawful means by which said debt muy be collected;
provided further that no proceedings or action under the provisions of this
chapter may be begun after expiration of said 6 year period to institute
collection of a support debt. Nothing herein shall be construed to render
invalid or nonactionable a supiiort lien filed prior to the expiration of
said 6 year period or an assignment of earnings or order to withhold nnd
deliver executed prior to the expiration of said 6 year period.

Bource. 1977, 669: 1, eg. July 1, 1977.

161-C: 26-a Reporting to Credit Agencies.

I. Notwithstanding the provisions of KSA 359-C or nny other law to
the contrary, any obligor who owes child support arrearages pnynble to
or through the division shall he deemed to have authorized disclosure of
his financial records to consumer reporting agencies by the division.

Il. Notwithstanding any oilier law to the contrary, any obligor who
owes child support arrearage payable to or through the division shall be
deemed to have authorized disclosure of his financial records to the divi-
sion of human services by consumer reporting agencies.

I11. The division shnli give prior notice to the obligor that such financial
disclosure is authorized ami of the procedures through which he may con-
test the accuracy of the information to be disclosed.

IV. The division nnd nny consumer reporting agency which discloses
financial records under this Reclion shall not be subject to civil liability or
criminal prosecution which is based upon its disclosure under this section.

Source. 1985, 331: 20, eg. Oct. 1, 1986.

Cross ncrencacrs

Disclosure of financial Information or records by financial Institutions and employers
or obligors, see USA 1GI-C: 3-a.

IGI-C: 27 Judicial Review. Any person who is aggrieved by nny notion
of the director relative to the administrative process under this chapter
may appeal to the superior court.

PROTECTIVE SERVICES TO ADULTS

Source. 1977, 689:1. 1985, 331:21, eg.
Oct. 1, 1985.

1G1-U:

Amendments—1985. Amended section

generally.

1G1-C: 28 Rulemuking. The director is hereby authorized subject to
RSA 611-A to adopt such rules not inconsistent with this chapter as mny
bo necessary to the ellicient administration of the functions with which

he is charged under this chapter.
Source. 1977, 689: 1. 1983, 242:4, eg.
June 18, 1983.

Amendments—1983. Substituted "adopt”
for "moke and publish" preceding "auch

rules" and deleted "and regulations" there-
after.

161-C: 29 Separability of Provisions. If any provision of this chapter,
or the application thereof to any person or circumstance, is held invalid
tho remainder of the chapter, nnd the application of such provision to other
persons or circumstances shall not be affected thereby.

Source. 1977, 689:1, eg. July 1, 1977.

CHAPTER 1GI-D

PROTECTIVE SERVICES TO ADULTS

1C1-D: 1 Purpose.

1G1-D: 2 Definitions.

161-D:3 Reports of Adult Abuse; In-
vestigations.

161-D:3-a Immunity from Liability.

161-D: 3-b Abrogation of Privileged Com-
munication.

Implementation plan for creation of divi-
sion of cldcily and adult services—Oencr-
illy. 1086, 128:4, eg. Sept. 1, 1986, pro-
vided In part: "All support services to all
segments of the elderly and adult popula-
tion of the state except Income supplemen-
tation slioll be consolidated In one admin-
istrative unit to the grcntcst extent pos-
sible. The commissioner of hcnllh nnd
human services Is, therefore, directed to
consult with llio director of the stntc coun-
cil on aging and nny other members of
tho director’s slag or tho commissioner’s
own atag or nny other persona. The com-
missioner la then, after consulting with tho
members of the state council on aging, to
prepare and submit an Implementation plan
creating a division of elderly nnd adult
services by September 1, 1986. The plan
shall be submitted to, nnd reviewed nnd
approved by, a joint committee of tho
legislature consisting of tho executive de-
partments committee of the sennte nnd tho
exccutlvo departments nnd adminislration
committee of the houso of representatives.”

161-D: 3-c Registry.

161-D: 3-d Penalty for Violation.
161-1): 4 Duties and Responsibilities.
1GI-D:5 Guardianship.

IGI-1): 6-a Entry of Premises.
161-1):6-b Court Ordered Examination.
161-D: 6 Rulemaking.

— Inclusion In plan of functions, powers,
duties, etc., of dhision of human services
relating lo social services lo (he cldcily
and;adulls transferred to division of elder-
ly and adult services. 1986, 128:12, eg.
Jan 1, 1987, provided:

"|. The functions, powers, duties nnd
responsibilities of the division of human
services, under RSA 161:2, IV-n; RSA
16112, XII; RSA 161:2. I; RSA 161:2,
XIl n; RSA 161:0; and RSA 1GI-1) which
relate to cocinl services for the cldcily
ami ndnlt populations, nre hereby trans-
ferred to the division of elderly and adult
services.

“Il. The transfer provided for In pnra-
grnpli | of this section shall include per-
sonnel, books, papers, records, equipment,
unexpended npproprintinus or other funds,
coutrncts, actions, and other properly, re-
sources or obligations of nny kind of the
division of Imman services. The transfer
described in this section shall be Inrimleil
In the implementation plan under scvtiun
4 of this act (sec 19RG, 128: 4, which is set
out as a note abovel].”



161-D: 1 PU13LICSAFETY AND WELFARE

161-D: 1 Purpose. The purpose of this chapter is to provide protection
for incapacitated adults who nrc neglected, abused, nnd exploited. Implicit
In Uils chapter is the philosophy that whenever possible family life should
be strengthened nnd each ndult should live In safe, sanitary conditions
and live his own life without interruption from state government. Only
when this principle should become impossible should legal proceedings bo
Initiated in order lo core for and protect such ndults.

Sourer. 1977, 4G4:1, eg. Sept. 10, 1977.

161-1>: 2 Definitions. In this chapter:

I. "Adult" menns any person who Is 18 years of age or older who Is
found to manifest a degree of incapacity by reason of limited mental or
physical function which may result in harm or hazard to himself or others
or who i3 a person unable to manage his estate.

Il. "Director” means the director of the division of human services,
department of health and human services. [Amended 1983. 291: 1 1 Il
eif. July 1, 1985.J

Ill. "Protective services” means services nnd action which wilt, through
voluntary agreement or through appropriate court action, prevent neglect,
nhuse or exploitation of ndults. Such services shall include, but not be
limited to, supervision, guidance, counseling nnd, when necessary, assistance
in the securing of sanitary and nonhazardous living accommodations, and
mental nnd physical examinations. However, protective services shall not
include voluntary commitment to the stale hospital or the state school
unless snid commitments are made pursuant to RSA 135-B or RSA 171-A.

IV. “Abuse” means intentional use of physical force, non-nccldental
injury as the result of acts or omissions, mental anguish, or unreasonable
confinement.

V. "Neglect” means a pattern of conduct rather than action or omission
which results in deprivation of services that aro necessary to maintain
minimum mental and physical health.

VI. "Exploitation™ means the Illegal or improper use of an incapacitated
adult or his resources for another's profit or advantage.

VII. "Serious bodily Injury” means nny barm to the body which causes
severe, permanent or protracted loss of or impairment to the health or
of th]e function of any part of the body. [Added 1983, 59:1, eif. July 18.
1983.

Source. 1977, 461: 1. 1983, 69: 1, eg. “deportment of health and human scrv-
July 10, 1983; 291:1, eg. July 1, 1985. Ices” for "department of health and wel-
Amcndmenlo— 1983. Paragraph It: Chap- fore".
Ur 291 substituted "division of human Paragraph VII: Added by ch. 69.
eervices" for "division of welfare" and

161-D: 3 Reports of Adult Abuse; Investigations. Any health care
professional, hospital personnel, social worker, clergy, )nw enforcement
official, protection officer, volunteer, or person residing in the home having
reasonable cause to believe that nny ndult protected under the provisions
of this chapter has been subjected to physical abuse, neglect or exploita-
tion or is living in hazardous conditions shall report or cause a report to
be made as follows: [Amended 1981, 307: 1, cfT. Aug. 22,1981.]

. An oral r port, by telephone or otherwise, shall be made immediately
followed by a written report, to the director or liis authorized represent-
ative. When oral reports are made nfter working hours of the division of
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human services, department of health nnd human services, or on weekends
or holidays, such reports shall be made to the police department of the city,
or to the sherifT of the county, in which the observation is made. Law
enforcement ollicials receiving reports under lbis paragraph shall notify
the director thereof within 72 hours of receipt of such reports. [Amended
1983, 291: 1,1, I, off. July 1,1985.]

Il. Within 3 days following receipt by the director of such oral reports,
an investigation shall lie made by the director or bis authorized represent-
ative and n written report shall lie prepared which shall include the follow-
ing:

(n) Nnme, ngc nnd address of such person being abused, neglected or
exploited;
(li) Nature nnd extent of neglect, exploitation or injury suffered by

such person; o )
Fc) Any other facts or circiimsinnccs known to the reporter which

may nid in the determination of appropriate action.

I11. Investigations shall not lie made if the director or his authorized
representative determines that the reporl is frivolous or without a factual
basis.

IV. [Repealed 1981, 367: 4, efT. Aug. 22,1981.]

Source. 1977, 464:1. 1979, 367:1. of die healing arts”; and Inserted "or la

1981, 367: 1. 1983, 291:1, I, Il, eg. July living in hazardous conditions” prcccd..ig

j 8 X “shall report or cause a report to bo made
Amendment*—1979. Amended section 03 follows:”,

generally. Paragraph 1V: Itcpealed. Former par.
—1981. Introductory paragraph: Sub- IV related to Investigation of complaints,

stltutcd “Any health care professional, — 1983. Paragraph I: Substituted "divl-
hosplta] personnel, social worker, clergy, slon of human services, department of
law enforcement ofltcial, protection officer, health nnd humnn services" for "division
volunteer, or person residing In the home" of welfare, department of health and wel-
for "All physicians end other practitioners fare" in the second sentence.

161-D: 3-a Immunity from Liability. Any person or agency partici-
pating in good faith in the making of a report of an alleged incident of
adult abuse shall have immunity from nny liability, civil nr criminal, timt
might otherwise bo incurred or imposed. Any such participant shall have
the same immunity with respect to participation in any investigation by
the director or his authorized representative or in any judicial proceeding
resulting from such report.

Source. 1979, 367:2. 1983, 41:1, efT. 1GI-D:3" following "reporl” in the first
June 20, 1983. sentence and inserted "in any vcstlgation

Amendments— 1983. Substituted "nny 1% the director or his nulho. :cd reprc-
pcrson or agency” for "anyone" preceding sci.lative orl preceding in nny Judicial
"participating” and "of an alleged incident proceeding In the second sentence,
of adult abuse" for "pursuant to ItSA

161-D: 3-b Abrogation of Privileged Communication. The privileged
quality of communication between husband and wife ami nny professional
person nnd bis patient or client, except Hint between attorney anil client,
shall not apply to proceedings instituted pursuant to this chapter and
shall not constitute grounds for failure to report os required by this
chapter.

Source. 1979, 357:2. 1981, 367: 2, off. Amendments— 1981. Provided privileged
Aug. 22, 1981. communications not grounds for failure to
report.



1CI-D: 3-c PUBLIC SAFETY AND WELFARE

161-D: 3-c Registry. There shall be established a Btnte registry of
abuse reports, made pursuant to this chapter, at the division of welfare
for the purpose of maintaining a record of information on each case of
alleged abuse reported. The registry shall be confidential and subject to the
rules nnd regulations os to access established by the director of the divi-
sion of welfare, and nny unfounded report Ehnll be expunged from the
registry and applicable section of case records within n period of 6 months.

Ptmrce. 1979, 357:2, eg. Aug. 22, 1979.

161-D: 3-d Penally for VloIntlon. Any person who knowingly fails to
mnke the report required by RSA 161-D: 3 shall be guilty of n misde-
meanor.

Source. 1979, 357:2L 1981, 867:3, eg. to any physician or other practitioner of
Aug. 22, 198t. the hcoling arts; nnd provided "Any per-
Amendments— 1981. Deleted reference son who knowingly foils to moke . ..

161-D: 4 Duties and Responsibilities.

I. The director or his authorized representative, upon the substantiation
of a complaint of neglect, abuse, exploitation of an ndult or an ndult living
in hazardous conditions, shall provide, when necessary, protective services
to sucli adults.

Il. The director or his authorized representative shnll refer nil cases
of serious bodily Injury to an ndult to the oilice of the nltorney general
or to the county attorney for possible criminal prosecution. The director
or his authorized representative mny nlso report other cnse3 of abuse or
cases of exploitation ns he deems appropriate, under procedures to be devel-
oped jointly by the division of human services and the attorney general, to
the office of the attorney general or to the oilice of the county attorney
for possible criminal prosecution. [Amended 1083, 291: 1, II, efT July 1
1985.] '

Source. 1977,484:1. 1983, 59:2, eg. Chapter 291 substituted “division of
July 18, 1983; 291:1, If, eg. July 1, 1985. human services” for "division of welfare"

Amendments— 1983. Chnptcr 59 desig- following "Jointly by the" In the second
noted the existing provisions of the see- sentence of par. 11
tion as par. | and added par. IlI.

161-D: 5 Guardianship. (Jf all other remedies are exhausted) the direc-
tor or Ills authorized representative may seek lo Itnve a guardian or con-
servator appointed by the probate court, pursuant to RSA 464-A, for nny

adult who is in need of protective services, V- « e WYV.
Source. 1977, 4Gi:l. 108G, 51:1, eg. Amecndinrnls—198G. Substituted "ItSA
July 4, 108G. 4GI1-A" for "USA 404"

161-1): 5-n  Entry of Premises. If an ndult reported or suspected of
being abused, exploited, neglected or living in hazardous conditions re-
fuses, or n caretaker refuses, lo allow 'lie representative of the division
of human services, department of health nnd human services, entrance to
the premises for the purpose of investigating nn nllogcd complaint of
neglect, abuse, exploitation or a hnznrdotis living condition, the probate
court, in the county where the ndult is found, upon a finding of probable
cause, may order n police officer, probalion ollicer or social worker to outer
said premises in furtherance of such investigation.
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Source. 1979, 872:1. 1983, 291:1, 1, 1), health and human «ervilccs" far "division
eg.July 1, 1986. of welfare, department of health and wcl-
Amcndntenls—1983. Substituted "dlvi- farc -
slon of human services, department of

161-D: 5-b Court Ordered Examination. The probate court, at any
time, mny order a proposed ward to submit to a medical or psychiatric
examination lo be completed within 30 days by a certified psychologist,
licensed psychiatrist or nhysicinn, or local community mental health center.
A written report of such examination shall be forwarded to the court nnd
shall contain, but not be limited to, the proposed ward’s disease or dis-
ability, if any, his present mental stnlus, nnd the prognosis. If the pro-
posed ward objects lo the evaluation, the probate court having jurisdic-
tion shall be notified in writing within 5 days nfter notification of the
time ami place of such evaluation, nnd the court shall hold a hearing to
consider the objection prior to ordering such evaluation or, upin good
cause shown, may excuse the proposed ward from the provisions of this
section.

Source. 1979, 372:1, eg. Aug. 22, 1979.

IG1-D: 6 Rulemaking. The director shnll adopt such rules under RSA
541-A ns are necessary to carry out the purpose of this chapter, including,

. but not limited to, rules relative to access to records under RSA 1G1-D: 3-c.

Source. 1977, 404: 1. 1983, 242:5, eg. Amendments—1983. Amended section
June 18,1983. generally.

CHAPTER 1G1-E
PERSONAL CAKE FOR THE SEVERELY PHYSICALLY DISABLED

161-E: 1 Definitions. 161-E:3 Federal Funds.
161-E:2 Services Provided.

1G1-E: 1 Definitions. In this chnptcr:

I. "Division” shall mean the division of human services, department of
health nnd human services. [Amended 1983, 291: 1, elL July 1, 1985.]

U. "Personal care attendant" shall mean a qualified non-family member
who, in accordance with n plan of cave prescribed by a physician and devel-
oped in conjunction witli and reviewed by a registered nurse, assists se-
verely physically disabled persons to maintain themselves in their homes
and gam greater control over their own lives by providing medically ori-
ented long-term maintenance and supportive care. This individual shall lie
approved by the division of vocational rehabilitation lo provide such care.

ill. "Severely physically disabled person” shall mean an individual who
lias been approved lo participate in an independent living program of the
division of vocational rehabilitation nnd who requires a minimum of 2
hours of medically oriented personal care per day in order to maintain
basic personal care and grooming, assistance with bladder and bowel care,
assistance with medications, assistance with nutrition including meal ptop-
nralion, essential household services, and medical transportation.

Source. 1979, 27G: 1. 1983, 291:1, eg. parlmcat of health nml human services"

July 1, 1986. for "division of welfare, department of
Amendments—1983. Pnrngraph |: Sub- lioullli and welfare .
stitutcd "division of human services, dc-
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I’Hoi i'Ciivi: legislation i-nitthe
VULNERABLE ,'NII IIANDICATrri I)

Introduction
Many of ilie most significant lintiiniiiinrian achievements of modern
civilization arc tine lo advances in medical science. However, as scientific
discoveiies have piolougcd life, they also have given rise lo new ethical dilem-
mas which must he addicsscd in public policy.

This Seelion femmes three proposals designed lo reded humanitarian

public policy unvaid the vulnerable and handicapped. The Section includes:

(1) Vulnerable Adults Act, which addresses the issue of abuse and neglect
of patients. [his hill requires any person who knows or suspects dial a
patient has been abused or neglected to inform the appropiiatc health
care officials. This legislation also fosters prompt investigation and fair
disposition of such reports.

(2) Basic Nursing Cure Affirmation Act, which is designed to preserve
traditional standards of medical caic lor all patients. This hill declares
that patients are entitled lo oidinary and basic care, including necessary
food and water. This legislation also recognizes and preserves the tradi-
tional medical practice of allowing the removal of food and water fiom
patients under cciiaiu conditions.

(3) Assisted Suicide Prevention Act, which establishes that any person

assisting in the suicide of another should he held legally accountable.

VULNERABLE ADULTS ACT
Suggested Legislation
(Title, enacting clause, etc.)
Section 1. [Short title.d This Act may he cited as the Vuhieruhle Adults Act,

Section 2. [Purpose./ The legislature declares that the public policy of this
stale is lo protect adults who, because of physical or mental disability or
dependency on institutional services, are particularly vulnerable lo abuse or
neglect; to provide sale institutional or residential services or living cn-
vironmcents for vulnerable adults who have been abused or neglected; and to
assist persons charged with the caic of vulnerable adults lo piovidc safe cn-
vironments.

In addition, it is the policy of this slate to require the reporting of suspected
abuse or neglect of vulnerable adults, to provide for the voluntary reporting of
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almsc or neglect of a vulnerable adult, In requite the invcMigniiiin ul the

icpoils, and lo piovidc protective ami counseling setvices in appiopiiale i ,t\cs.

section 3. [PC/initiaiis./ As used in ibis Act:
(A) "Abuse" means:

() any act which constitutes a violation under [rite uppiopnnie
chapter relating lo criminal eumluci/;

(2) nonlhctnpciitic conduct which poultices or could lie cspccicd to
produce severe/additional pain or injury and is not aecidciit.il, oi
any repeated conduct which produces or could reasonably he c\-
peeled lo produce severe/additional mental or eiuoiiou.il disiiess;

(3) any sexual contact between a facility .stall person and a resident or

diem of that facility;

(4) the illegal use of n vulnerable adult’s person or property tor
another person’s profit oi advantage, or the hicacli of a liduci.uy
relationship through the rise of a person or a person’sproperly Im
nny purpose not in the proper and lawful execution ol a trust, hi-
eluding, but not limited to, situations where a person obtains
money, properly, or services from a vulnerable aduli through ilie
use Of undue iulliicnce, harassment, duress, deception, or li.unl;

(5) counseling ik  leee» mid aliening a suicide, or procuring any lcili.il
instrument or substance when a person knows oi has reason to
know that a vulnerable adult intends to commit suicide

(1) "Attending physician" im ans the physician with piimary responsibility
forthe care and treatment of a patient. It there is more than one physician car-
iug for thepatient, these physicians, among themselves, shall designate the

"attending physician" for purposes of ibis Aet.

{,)) "Caretaker" means an individual or facility who lias rcsponuhiliiy Im
the care of a vulnerable adult as a result of family relationship, oi who li.iv
assumed responsibility for all oi a poition of the care of a vulnerable aduli
voluntarily, by contract, or by agiccmociii.

(1)) “ Eacility"” means a hospital m other entity required to be licensed pm
suuni lo [Cite appropriate chapterielating to hospitals amimala al hn ilaies/. a
nursing home required to be licensed to seive adults pursuant to lute up
propriate chapter relating to nursing homes/; an agency, day can* Iatiliiv, m
residential facility rcquiicd lo lie licensed lo seive adulis pmsii.uil to /ale Up
proprlate Chapter/ or ahome hcnlih agency ceitificd Ini paiiicipaiimi in I nlev
X VIl or XIX of the Social Seemicy Act. 42 DSC H9S, d sn/

(E) "Llcensm(? agency" means;

(1) the (designate appropiiatc commissioner til health/ ior 2 1a.ituv
required (o he licensed or ceililied by the /t/CSlg nue upp OmeIC

ilepmtment ol health/.



@) tiie [iINiX/KIiC itpprprititi aininiissioncr o f Imiiwn services/ for a

facility requited lo lie licensed or ccitilled;

(1) any licciisiu® hnaul which regulates persons pnisuanl lo feiic tlp

(-1) any agency responsible for cicdcniialiug human services occnpa
lions.

(F) "I ifc-icsiisciialing procedure” means any medical procedure or in-
lervenlion lleal uses any means in icsloic a vilal funciiim of a peison.

((i) "I ifc-susiaining pioccdure™ means any medical procedure or inlcrvcu-
lion lhal uses mechanical oi oilier artificial means lo sustain, nr supplant a
vital Inaction of a person terminally ill and serves only lo artificially prolong
the moment of death. "1 ife-sustaining procedure” does not include the usual
care provided to patients, which would include routine care necessary to sus-
tain patient comfort and the usual and typical provision of nutrition which in
the medical judgment of the attending physician such person can tolerate, and
subject to the provisions of Section 6 of this Act.

(1) "| ocal law enforcement officials™ rcfets lo local law enforcement
agents or other officials assigned to investigate a specific incidence of alleged
abuse.

(I) "Neccssaiy food and water” means nutrition and hydration, irrespec-
tiveof the manner of provision or assistance, sufficient lo maintain the patient
at his highest possible level of henhh as determined by his attending physician
in accordance with ordinary and accepted slandatds of medical care, but docs
not include nutrition and hydration, when, in the judgments of the patient’s
attending physician and a second consulting physician:

(1) the administration of nunition oi hydiation will unavoidably and
in itself cause sevete, intractable or long-standing pain to the pa-
licni;

(2) the administration of nutrition or hydration is not medically fcasj-
ble, in lhal
(a) the patient isunable lo ingestnutrients or incorporate fluids,

or
(h) no techiiiipic or procedure is reasonably availablelo the alien-
ding physician tin such admiuislialion; or

(3) the death of the patient from a letinitial illness is imminciil.

(1) "Neglect” means:

(1) failure by a caretaker lo supply the vulnerable adult with necessary
food, water, clothing, sheltet, health care, or supervision;

(2) the absence or likelihood ol absence of necessary food, water,
clothing, shelter, health care, or supervision for a vulnerable
adult; or

(3) the absence oi likelihood of absence of necessary financial
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management to protect a vitlneiable adult against abuse. Nothing
in this Section shall hr cousiined to require a facility lo provide
linanciul management or sitpetvise financial management lot a
vulnerable adult except as otherwise required by law.

(K) "Repoil” means any repot| received by local law enforcement olftcials,
welfare agency, or licensing agency, pursuant to this Act.

(1) "Terminally ill" means the incurable condition of a person caused by
injury, disease or illness which, regardless of the application of lilc-suslainiug
proccdmces will, within teasonahle medical judgment, produce death, and
where the application ol lifc-rcsusciiuiing procedures serve only lo postpone
the moment of death of the person.

(M) "Vulnerable adult” means any person IK years of age or oi ler:

(1) who is n resident or inpatient of a facility;

(2) who receives setvices from a facility, except a person receiving out -
patient services for treatment of cnemical dependenty or mental
illness;

(3) who, regardless of icsidence or type of scivicc received, is imahle
or unlikely to teport almsc or neglect without assistance because
of impairment of mental or physical function or emotional status.

section 4. [Persons inamlaletl to rcport.J

(A) Those persons mandated lo leport an incident of alleged aluivc will in
dude persons who have knowledge of the amise or neglcrl of a vulnerable
adult, have reasonable cause to believe that a vulnerable adult is being or has
been abused or neglected, or who have knowledge that a vulnerable adult has
sustained a physical injury which is not reasonably explained by the history ol
injuries provided by the caretaker or caretakers of the vulnerable adult. Such
persons shall immediately reporl the infoimaiion to the local law -ulorccmcni
oflicials. Upon receiving a reporl, the local law enforcement officials shall im
medmlcly notify the state Department of Justice and the appropriate licensing
agency or agencies. The above specifically refers to:

(1) a professional or his delegate engaged in the care of vulnerable
adulls, in education, in social setvices, law enforcement, or in an)
of the regulated occupations referenced in Sections 3(b)(lIl ami
3(1:)(4);

(2) an employee of a rehabilitation facility certified by the /i/eui'inrre
tippropiitnc commissioner ol rot tiiionnl rclnihilihiinm/', oi

(3) an employee of or a peison providing sctvices in a lavilny;

(4) medical examiners or coimtcis, in instances in which they believe
that a vulnerable adult has died as a result ol abuse oi neglect

(I1) Nothing in this section shall he cuusliucd to require the icpmimg <u
tiausmillal of informniion iceanlim: an incident ol abuse or nceln.l m
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suspected abuse or neglect if ilie ineidciil previously has been reported or
transmitted to the appropriate person or entity.

Seelinn S. (Itepmt/ All reports received by local law enforcement officials,
welfare agency or licensing agency shall immediately be transmitted to the
stale governing agency, [inch of the lincc above-mentioned authorities shall
develop and disseminate procedures lo coordinate their investigatory uc-
livitics.

(A) A person required to report under Section *1of this Act shall make an
oral rcpoil immediately by telephone nr otherwise, und shnll make a written
report as soon as possible thereafter to the local law enforcement officials or
licensing agency. 1he written rcpoil shall be of sufficient content to:

(1) identify the vulnerable adult, the caretaker, the nature and extent
of the suspected abuse or neglect;

(2

(3) slate the name and address of the reporter; and

state any evidence of previous abuse or neglect;

~

(-4) list of nny other information that the reporter believes might be
helpful in investigating the suspected abuse or neglect.

(13) Written reports received by local law enforcement officials shall be for-
warded immediately lo the local welfare agency. The local law enforcement of-
ficial may keep copies of any reports received. Copies of written reports
received by a local welfare agency shall be I'mwarded immediately lo (he local
law enforcement officials r.nd the appropriate licensing agency or agencies.

section 6. (deport not required./

(A) Where federal law specifically prohibits a person from disclosing pa-
ticnt identifying information in connection with a rcpoil of suspected abuse or
ncglccl under this Act, that person need not make a required reporl unless the
vulnerable adult, or the vulnerable adult’s guardian, conservator, or legal
representative, has consented to disclosure in a manner which conforms to
federal requirements, facilities whose patients or residents arc covered by such
a federal law shall seek consent of the disclosure of suspected abuse or neglect
from each patient or resident, or his guardian, conseivalor, or legal rcprescu-
(alive, upon his admission lo the facility. Persons who are prohibited by
fedeial law from reporting an incident rtf suspected abuse or neglect shall
promptly seek consent lo make a report.

(13) Except as piovided in Section 3(A)(1), vcibal or physical aggression oc-
during between patients, residents, or clients of a facility, or self-abusive
behavior of these per sous does not constitute "abuse" for the purposes of Sec-
(ion 4 unless it causes serious harm. | he operaloi of the facility or a designee
shall reemd incidents of aggression and self abusive behavior in a manner Ihal
facilitates periodic review by local law enforcement ollieials and licensing
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agencies.
(C) Nothing in this Section shall he construed to require a rcpoil of abuse.
us defined in Section 3(A)(4), solely on the basis ol the transfer of money or
properly by gill or as compensation lor services rendered.

section 7. [Immunityfrom liability./

(A) A person making a voluntary or mandated report under Section 4 or
participating in an investigation uudci this Act is immune Irom any cilil or
criminal liability that otherwise might result fiorn the person's actions, if the
person is acting in good faith.

(13) A person employed by a local law enforcement authority or licensing
agency who is conducting or supervising an investigation or enforcing the law
in compliance with Sections 12, 13, or 14 or any related rule or pmvisioii of
law is immune from any civil or criminal liability that might otherwise result
from the person's actions, if the peison is acting in good faith and exercising

due care.

Section 8. (Fa|5|f|9d reports.j A peison who intentionally makes a false
reporl under the provisions of this Act shall he liable in a civil suit for any ae
dial damages suffered by the peison or persons so repoiled.

section 9. (Failure to report./

(A) A person required by this Act to reporl, who intentionally fails lo
reporl, is guilty of a misdemeanor.
(I1) A person required to repotl by this Act who negligently or intentionally

fails to reporl is liable for damages caused by the fniluic.

Section 10. /EVIdenCG not anllClthJ No evidence regaiding the abuse oi
neglect of the vulnerable adult shall lie excluded in any proceeding mixing our
of the alleged abuse or neglect on the giounds of lack of competency lei

[cite appropriate evidential 1 code section/.

section 11. (Duties ol local law enlorcemeni ofjunds upon leieipt ol a
report./ In carrying out these duties, the local law euloieemeni olliii.il shall
notify and seek the help of the local welfare agency.

(A) The local law enforcement ollieials shall immediately investigate ami
offer emergency and continuing protective social sciviccs lor pinposes ol
preventing further abuse or neglect and lor safeguarding and enhancing the
welfare of the abused oi neglected vulnerable aduli. | oval law culoitcuiciii ol
fieials may enter facilities and inspect and copy recoids as pan ol investiiM
lions. In eases of suspected sexual abuse, the local law euloieemeni nllni.il>
.shall immediately atiangc lot and make available to the victim appropriate
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medical examination nnd treatment. The investigaiion shall not be limited to
the written records of the facility, but shall include every other available
source of information. When necessary in ordel lo protect the vulnerable
adult limn limber harm, the local law enforcement ollieials shall seek
authority to remove the vulnerable adult limn the situation in which the
neglect or abuse occurred. The local law culm cement officials shall also invcs-
ligate lo determine whether the conditions which resulted in the reported
abuse or neglect place other vulnerable adults in jeopardy of being abused or
neglected and offer protective social services that are called for by its deter-
minaiion. In performing any of these duties, the local law enforcement offi-
cials shall maintain appropriate records.

(13) If the reporl indicates, or if the local law enforcement officials find,
that the suspected abuse or neglect occurred at a facility, or while the vulner-
able adult was or should have been under the cure of or receiving services from
a facility, or that the suspected abuse or neglect involved a person licensed by a
licensing agency to provide care or services, the local welfare agency shall im-
mediately notify each appropriate licensing agency, and provide each licensing
agency with a copy of the report and its investigative findings.

(C) When necessary in order to protect a vulnerable adult from serious
harm, the local law enforcement official shall immediately intervene on behalf
of that adult to help the family, victim, or other interested person by seeking
any of the following:

(1) arestraining order or a court order for removal of the perpetrator
from the residence of (lie vulnerable adult pursuant to [Cite up-
propriate rule of civil procedure!;

(2) the appointment of a guardian ot conservator, or guardianship or
conservatorship pursuant to [CIte appropriate chapter reluting to
guardianship/,

(3) replacement of an abusive or neglectful guardian or conservator
and appointment of a suitable person as guardian or conservator,
pursuant lo [Cite appropiiatc chapter relating to guurdianshipj; or

(-1) a referral to the prosecuting uttmiicy for possible criminal prose-
cution of ilic perpetrator under [Cite uppmpriute criminal pro-
cedure section/.

(D) The expenses of legal intervention must be paid by the county in the
case of indigent persons, undei [CIte appropriate section ieluting to indigencyl.

(E) In guardianship and conservatorship proceedings, if a suitable relative
or oilier person is not available to petition for guardianship or conservator-
ship, a county employee shall present the petition with representation by (lie
county attorney. The comity attorney shall contract with or arrange for a
suitable person or nonprofit organization n> provide ongoing guardianship
services. If the county presents evidence to the piobatc court that it lias made a
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diligent effort and no other suitable person can he found, a county employee
may serve as guardian or conservator. |lie county shall not retaliate against
the employee for any action taken mi behalf of the ward or cnnservaiec even if
the action is adverse to the county's inletesl. Any person retaliated against in
violation of this Section shall have a cause n! action against the comity ami
shall lie entitled lo reasonable attorney lees and costs of the action if the action

is upheld by the court.

section 12. /Notification of neglect or alm'e in ufacility./

(A) When a report is received that alleges abuse or neglect of a vulnerable
adult while in the care ol a facility required to be licensed nnJer [me up-
propriate chapter relating to nursing homes/, or [cue appropriate chapter
r9|ating lo daycare or residentialfacilities/, the local law enforcement officials
investigating the reporl shall notify the guardian or conservator of a
vulnerable adult under guardianship oi conscrvatorship who is alleged to have
been abused or neglected. The local law enforcement officials ill ill notify the
person, if any, designated to be notified in ease of an emergency regarding a
vulnerable adult not under guardianship or conservatorship who is alleged to
have been abused or neglected, unless consent is denied by the wvulnerable
adult. The notice shall contain the following information:

(1) the name of the facility;

(2) the fact that a rcpoil of alleged abuse or neglect ol a vuliieiable
adult in the facility lias been received;

(3) (lie nature of the alleged abuse or neglect;

(4) notice that the agency is conducting an investigation;

(5) any protective or corrective measures being taken pending the mil
come of the investigation; and

(6) notice that a written memorandum will be piovidcd when die iu-
vesiigaliou is completed.

(B) In a case of alleged abuse or neglect of a vulnerable adnit while in the
care of a facility required to be licensed under [Cite appropriate section relating
t0 day care or residential facilities/, the local law enforcement ollieials may
also provide the information in .subsection (A) to the guardian or eunsctvaioi
of any other vulnerable adult in the lacilily who is under guardianship or urn
servatorship, and to the person, if any, designated to he notified in easeid an
emergency regarding any ulhci vulnerable adult in the facilit) who is not mulct
guardianship or conservatorship, unless consent is denied by the vulnerable
adult, if the investigative agency knows or lias reason to believe the alleged
neglect or abuse lias occurred.

(C) When the investigation under Section 12 is completed, the local well.ue
agency shall pios ide a written iiiciiioiaiidiiin lo every guardian oi coiisci valor
or other person notified bs the aivmy ol the iuvcsiiguiion undei sulv-onon
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(A) or (I1). 1 lie iiieninnimliiiu .slinll protect llic idenlily of die rcpoiler and (lie 1
alleged victim and shall nol conlain the name or, lo die extent possilric, reveal 2
llie idenlily ol the aliened pcipclialni oi of those inlet viewed dmiug die in- 3
vcstigaiion. |lie menioiandnm shall eonlain lhe following infoinialion: 4
(1) die name oflllic facility investigated; 5

(2) the nalnrc of the alleged negleel oi alui.se; 6

(3) Ihe invcsligalor's name; 7

(4) a summary of ihe investigative findings; E

<5) a statement of whether the rcpoil was found lo he sustained, in- 9
conclusive, or false; and 10

(6) Ilie protective or corrective nicasuies that arc being or will be 1

taken. 12

(1)) In aease of negleel or abuse of a vulnerable adult while, in lhe care of a 13
facility required lo he licensed under {Cite appropriate sections relating to (lav 14
careor reSidentialfaC”itiES), the local law enforcement officials may also pro- 15
vide the written memorandum to the following individuals if the report is un- 16
substantiated or if Ihe investigation is inconclusive nnd the reporl is a second 17
or a subsequent report of neglect or abuse of a vulnerable adult while in the 18
care of the facility: 19
(1) ibe guardian or conservator of any other vulnerable adult in lhe 20

¢ facility who is under guardianship or conservatorship; 271
(2) any other vulnerable adult in the facility who is not under guar- 22
diunship or conservatorship; and 23

(3) the person, if any, designated lo be notified in case of an emcrgcn- 24

cy regarding any other vulnerable adultin the facilitywho is not 25

under guardianship or conservatorship, unless consentis denied 26

by the vulnerable adult. 27

(f:) In determining whether lo exercise the discretionary authority granted 28
under subsections (I1) and (1)), the local law enforcement officials shnll con- 29
sider the seriousness and extent ol the alleged abuse or neglect and the impact 30
of notification on lhe residents of the facility. The facility shall be notified 31
whenever this discretion is exercised. 32
(I*) Whcic federal law specifically prohibits the disclosure of patient idcuii- 33
fyiug information, the local law euloieemeni officials shall nol provide any 34
nolice under subsection (A) or (II) or any memorandum under subsection (C) 35
or (1)) unless lhe vulnerable adult has consented to disclosure in a maimer 36
which conforms to fedcial rcquiicmculs. 37
38

section 13. (Duties ('/licensing agenciesi//ton receipt ojreport./  licensing 39
agency shall investigate immediately all repoits or other information which in- 40
dieales that a vuluciuhlc adult may have been abused oi neglected at a facility 41
it has licensed, or that a person it has licensed or crcdcuiiulcd to provide health 42

care or services may be involved in the abuse or neglect of a vulnerable adult,
or lhal such a facility or person has failed to comply with the requirements of
this Act. Subject to the (Cite appropriate administrative procedure sections/.
the licensing agency shall have lhe right lo enter facilities and inspect and copy
records us pail of its investigations. lhe investigation shall not he limited to
the written records of the facility, but shall include every other available
source of information. |he licensing agency shall issue otders and lake actions
designed lo prevent further abuse or neglect of vulnerable adults. Such actions
may include the suspension or revocation of a petsou's license or Ilie facility's

license.

Section 14. [Records /
(A) l-ach licensing agency shall maintain summary records of reports of

alleged abuse or neglect and alleged violations of llic requirements of tins sec-
lion with respect lo facilities or persons licensed orcrcdenlialed by iliui agen-
cy. As part of tbesc records, Ibe agency shallprepare an investigati
memorandum. The investigation memorandum shall he a public record ami a
copy shall be provided to any public agency whichreferred Ibe matter to the
licensing agency for investigation. It shall containa complete review of t
agency's investigation, including, but nol limited to:
(1) the name of the facility investigated;
(2) a statement ol the nature of the alleged abuse orneglect or other
violation of the requirements of this Section;
(3) a statement of pertinent information obtained from medical or
other records reviewed;
(4) the investigator’s name;
(5) a summary of the investigation’s findings;
(6) a statement of whether the reporl was found to besuh-.tamiaied.
inconclusive, or false; and
(7) a statement of any action iken by the agency.
The investigation memorandum shall protect the idenlily of the icpnncr ami
of the vulnerable adult and may not contain the name or, to the estcni pos-i
hie, the identity of the alleged perpetialor or of those interviewed during the
investigation. During the licensing agency's investigation, all data collciicd
pursuant lo this Act shall be classified as investigative data pursuant to |Ute
appropriate administrative code Section/. Alter the licensing agency s in
vestigalion is complete, the data or individuals collected ami inaiiil.uncd shall
be private data on individuals. All data collected pmsuaui lo this Section shall
be made available lo prosecuting aulboiities and law enlorccmcni nlini.il'.
local welfare agencies, and licensing agencies investigating lire alleged ahn-e m
negleel. Notwithstanding any law to the comiaiy. the name of ihe icp.uici
shall be disclosed only upon a Imduig hv lire court ili.u lire report «.r-. |it .
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nnd made in had faiili.
(1) Nutwiilisiiimlin™ any law In the couiiary;

(1) all data maintained I»y licensing agencies, treatment facilities, or
nthci public agencies which ielates in icpnils which, upon in-
vestigation, aic Cnnml In he lal.se may In: destroyed nvn ycaisallei
lhe finding is made;

(2) all data maintained try licensing agencies, Itcalmenl facililics, ni
oilier public agencies which (dales in rcpnils which, upnn in-
vesligalii.si, are rnund lo he inconclusive may be deslrnyed lour
yeais after ihe finding is made:

(3) all data maintained hy licensing agencies, treatment facilities, or
oilier public agencies which (chiles lo icpnils which, upnn invcsli-
galiuu, are found lo he substantiated may he deslrnyed seven
years after Ihe finding is made.

section 15.  [Abase previilinii plans.J

(A) l:ach facility, except home health agencies, shallestablish andcnfoicc
an ongoing wiitlcn abuse prcvcininn plan, llic plan shall contain an assess-
incut of the physical plant, its environment, and its population identifying fac-
tors which may encourage or permit abuse, and a statement of specific
inensiucs to be taken to miiiimi/c the risk of abuse, | lic plan shall comply with
any rules governing the plan piomiilgated hy the licensing agency.

(1)) l-acli facility shall develop an individual abuse picvcutinn plan for each
vulnerable adult residing or tccciviugservices there. ‘lhe plan shall contain an
individualized assessment of Ihe person's susceptibility lo abuse, and a slate-
incut of ihe specific measures lo tie taken to minimize the lisk or abuse lo that
person. For the pm pose of this clause, lhe term "abuse" includes self abuse.

section 16, /litnrnal reporting of ahuse andnegleel] iiachtaciity ~ shan
establish and enforce an ongoing written procedure in compliance with the
licensing agencies' rules for insuring that all eases of suspected abuse or
neglect arc repoited and investigated piomplly.

sectioi. 17. (luiforccinenl./

(A) A facility Ihal lias nol complied with this Section within 60 days of lhe
effective date of passage of temporary rules is ineligible for renewal of iis
license. A person who is requited by Section 4 to rcpoil and who is licensed or
crcdentialed lo practice an occupation hy a licensing agency, who willfully
fails to comply with this Act shall lie disciplined alter a hearing hy llic ap-
propriate licensing agency.

(I1) Licensing agencies shall as soon as possible promulgate rules necessary
lo implement the requirements of Sections 14, 15, 16, 17. 18, and 19(A). Aucnh-

18

1 cies may promulgate temporary rules pursuant lo [dli appropriate ad
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uiinislialive procedure seilum/

() 1ne [till" apptopuaie tuiiiiniwioner nl liiinnni wivices/ shai prnmni

gale inles as necessary In implement the requirements of Section 12

section 18. |listalialinn prohibited

(A) A facility or person shall not retaliate against any person who reports in
good laith suspected abuse nr neglect pursuant lo this Act, or against a
vulnerable adult with respect to whom a report is made.

(1) Any facility or person which retaliates against any person because of a
report of suspected abuse or neglect is liable to that person lor actual damages
and, in addition, a penally of up to Sl.txx).

(C) fnere shall be a returnable presumption that any adverse action, as
defined below, within 90 days of a report, is retaliatory. For purposes of this
clause, the term "adverse action” refers io action taken hy a facility or person
involved in a report against the person making the report or the person cviih
respect to whom l|he report was made and includes, hut is not limited lo:

(1) discharge cr transfer from lhe facility;

(2) discharge from or termination of employment;

(3) demotion nr reduction in remuneration lor services;

(4) restriction or prohibition ol access io the fi<ilit> or its residents;
or

(5) any restriction of rights set foith io [die appropriate virtion

section 190. [Outreach./ the /designate appropriate commissioner of
hmnun Services/ shall establish an aggressive progiam, using a variety nl
media, to educate those required to report, as well as ihe genual public, ahum

the requirements of this Act.
section 20. /fam ||y/ Any caretaker, operator, employee or volunteer
worker thereof, who intentionally abuses or neglects a vulnciahlc adult, or lie-

ing a caretaker, knowingly peiiuilscniuliiionstoesisl which ivsuli in the atm-c
or negleel of a vulnciahlc adult, is guilty ol a/SpeC”V misdemeanoi/

section 21. /Severability clause /
section 22. [Repealer clause.|

section 23. [fJfecthc dale.l



3 accused ot mistreating
mentally retarded patients

By €.L. GILBERT
and DON HUNTER
Daily News reporters

Prosecutors on Monday
charged threi former state
employees witn harassing, en-
dangering or assaulting resi-
dents of a home for the men-
tally retarded in Valdez.

The 39 misdemeanor
charges include allegations
that one of the accused endan-
gered two residents of Har-
borview Developmental Cen-
ter by pushing them from
their wheelchairs into a thera-
py pool and Used marking
tape to bind a resident’s eyes,
mouth and legs. The charges
also include accusations of
kicking residents and hitting

them with basketballs.'

Harborview is a state-oper- ¢
ated home for the mentally
retarded. It employs about
130 workers who care for
about 70 residents, many of
whom also have extreme
physical disabilities. : ¢

The three former employ-
ees charged are Steve Stone,
31. his brother, Jeffrey Stone,
25, and Artie R. Collins, 25.
They were among four em-
ployees fired last October by
dHarborview Director Pat Lon-

°- . -, -

The Stone brothers and ~
Collins denied mistreating jrv
residents and have appealed

o] °
. See Back Page, THREE

Three charged with mistreating residents Jt state hom eg’

tion that was not available to v,.. The union subpoenaed all

Continued from Page AL

their dismissals. An arbitra-
tor is expected to rule on
their request for reinstate-
ment next month.

None of the three could be
reached for comment Monday.
Steve Stone was said to be
out on a fishing boat.

Harborview officials at the
time of the dismissals.

Robert Watts, field office
manager for the Alaska Pub-
lic Employees Association,

reports of incidents involving
residents during the time pe-
riod of the allegations, Watts
said. He said he doesn't re-
member seeing anything ap-

said he was surprised by the- proaching the seriousness of

charges. He said he suspects
the filing may be the result of
pressure-brought—to--bear (en

The charges, filed in Val-“prosecutors by other state'of-

dez, are based on a Valdez
police officer's interviews
with other Harborview em-
ployees and with college in-
terns who worked at the insti-
tution in 1983 and 1984.

The fourth employee fired
was not mentioned in the
charges.

Monday, Londo said the
four were fired because "we
felt they were causing some
discomfiture for residents. We
did not use the word ’abuse’
(then) because we did not feel

we could say there was
abuse," he said.
Londo refused to discuss

the charges further because
the arbitration is not condud-
ed. A state labor negotiator
familiar with the case, Bruce
Cummings, said some of the
charges may involve informa-

ficials concerned about losing
the arbitration case.

"It’s real curious, because
in our past discussions with
various people, including
(District Attorney) Gene Cy-
rus, it looked like they were
not going to file charges be-
cause they were not going to
be able to prove anything,”
he said. "They indicated in
mid-April that they bad fin-
ished the investigation and
decided not to file charges."

Watts also said some of the
(ohar@es —the gwimming pool

taPe incidents — are new
and were never brought up
during the initial dismissals
and subsequent hearings,

"If, in fact, something like
that had occurred, |1 would
think it would have been
brought up,” he said. 'se®

the charges.

... “We asked for signed state-
ements, and they didn't pro-
vide them, and we asked
them to bring people forward
(who had witnessed abuses)
and they did not," Watts said.

.The union would not have
appealed the dismissals if of-
ficials believed the accusa-
tions were true, he said.

Each charge of fourth-de-
gree assault and reckless en-
dangerment is punishable by
up to one year in prison and a
$5,000 fine. Each harassment
charge is punishable by up to
90 days in jail and a $1,000
fine, said Cyrus.

Steve Stone is charged
with three counts of harass-
ment and two counts of reck-
less endangerment against
two residents. One harass-
ment charge is based on state-
ments from three employees
at Harborview who said
Stone used masking tape to

immobilize a non-ambulato
resident subject to seizures.

Another employee d
scribed an incident in ear
1983, in which Steve Stoi
allegedly pulled two residen
from their wheelchairs ai
pushed them into a theraj
pool, pulling them out on
after they had gone und
water.

-"Neither one of them cou.
have brought himself to tl
surface independently ¢
could float by himself wit
out a life jacket,”,the officer
statement said.

* Collins is charged with
counts of both fourth-degr
massault and harassmc:
against six residents.

He is accused of hittu
two residents in the head ai
chest with a basketball, ar
kicking residents in the leg
.buttocks, chest and stomach

Jeffrey Stone faces s
fourth-degree assault and s
harassment charges again
six patients. Four employe
quoted by the officer s;
Stone hit three residents
the head with a basketbi

and kicked three others. ‘e






STEVE CDWPER
GOVERNOR

S tate of A laska
OFFICE OF THE GOVERNOR

*Jineau

January 11, 1938

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska Con—
stitution, I am transmitting a bill that would change the
composition of the Medicaid Rate Commission, which was es—
tablished in the Department of Health and Social Services 1in

1983.

Currently, the Medicaid Rate Commission has four public or
provider representatives and one state government represen—

tative. The latter 1is either the commissioner of health and
social services or the commissioner of administration (or
the appointed designee of either). The purpose of the

Medicaid Rate Commission 1is to establish the rates for pay-—
ments made to hospitals, nursing homes, and a variety of
other health care facilities for services provided to
Medicaid and general relief medical assistance recipients.

The commission currently commits the state to a distribution
of over $80,000,000 yearly. With the present composition of
the commission, the state lacks budgetary control because it
cannot contain the growth of the rates approved by the com—
mission.

Historically, boards with the authority to commit the state
to some level of expenditure or indebtedness have had a vot-—
ing majority of cabinet or top-level administrative
officials. This bill brings the composition of the commis—
sion into conformance with other rate-setting bodies by
placing a total of three department heads (or, in place of
the third department head, one of the division directors of
the office of management and budget) on that rate-setting
body. Two other governor-appointed members would represent
health care providers and consumers, respectively. The com—
mission would, of course, <continue to make 1its decisions
based wupon presentations made to it by health care provid-—
ers .



FAPER/ttepartment o Health & Social Services

POSITION

POSITION PAPEP.

CS FOR HOUSE BILL NO. 348

"An Act relating to payment rates for health facilities and to
the Medicaid Rate Advisory Commission."

EFFECT OF THE BILL

CSHB 348 changes the relationship between the Medicaid Rate
Commission (MRC) and the Department of Health and Social
Services by making the MRC advisory to the Department with
regard to the setting of reimbursement rates for facilities
providing health care through the Medicaid program. Currently,
the MRC acts independently of the Department even though the
rates which the MRC sets are binding on the Department.

DISCUSSION

The MRC currently sets medical facility rates by adopting
regulations over which the executive or legislative branch have

no approval or disapproval authority. The rates set by the MRC
are binding on the State; the medicaid program must reimburse
facilities at the rate established by the Commission. This

creates the situation in which the State has the obligations,
without the needed authority, to (1) manage within 1its budget,
(2) meet all federal Medicaid standards concerning maximunm
allowable rates, (3) ensure the greatest access to health care
within our appropriation, and (4) try to manage the ever
escalating costs of health care.

Each year, the legislature appropriates general fund dollars to
fund the Medicaid progranm. This appropriation is based on
projections of utilization (the degree to which each individual
requires medical services), the number of eligible individuals
who require service, the benefit or particular service which the
State chooses to provide each eligible individual and the price
of services. When the combination of utilization, eligibles and
price require the expenditure of more funds than appropriated,
the Department requests supplemental appropriations to maintain
the progranm.

IT the supplemental appropriation is not forthcoming, the progranm
must, by statute, eliminate services such as dental care and
care for the developmentally disabled, and reduce the number of
eligible individuals to the extent necessary to meet budget

limitationsi For example, a proposed $3 million regulation
change currently being considered by the MRC 1is not budgeted in
the FY 89 request. If the regulations go into effect and the

money 1is not provided by the legislature through a supplemental,
services would have to be eliminated.
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POSITION

CSHB 348 Page 2

As the above scenario indicates, the MFC, in addition to
obligating the State to payments to providers also has the
potential to effect the provision of all Medicaid services to
eligible recipients. As an independent agency, the MRC does
this without significant consideration for the overall health
policy of the State.

DEPARTMENT POSITION

This legislation would authorize the Department of Health and
Social Services to set Medicaid reimbursement rates for facil—
ities after consultation with the MRC. In addition to the
recommendations of the Commission, the department, prior to
setting rates, would be required to consider the factors
pertaining tc rate setting which are currently identified 1in
statute. The composition of the Rate Commission would not be
affected by CSHB 348.

Thv- Department of Health and Social Services supports CSHB 348
as a balanced approach to rate setting. With the passage of
this bill, the health provider industry would retain its
representation on the MRC and communicate rate recommendations
directly to the Commissioner. While affording health care
providers access to the rate setting process, the changes
proposed in CSHB 348 provide the executive and legislative
branches of government the authority they need to efficiently
manage State general funds.

Approved by:
Commissioner
Department of Health

and Social Services

Date:
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March 2, 1988

Representative Fran Ulmer
Chairman

House State Affairs Committee
P.O. Box V

Juneau, AK 99811

Re: HB 348

Dear Represe r:

I would like to take this opportunity to voice my support for House
Bill 348 "An Act relating to the composition of the Medicaid Rate

Commission."

As | am sure you are aware, the entitlement programs in general and
the Medicaid budget in particular represent an ever increasing
portion of the Department of Health & Social Services Budget. From
FY 86 - FY 88, a period when the vast majority of state funded
programs were sustaining double-digit percentage budget reductions,
state general funds for Medicaid increased by 12.2%. If you add the
FY 88 request for supplemental funding pending before the House
Finance Committee, the increase is approximately 37.1%. I have
attached a spreadsheet which more clearly demonstrates the growth
in this program during this period.

While some of these increased costs can be attributed to expansion of
services and increased caseloads, it is also true that a significant



Representative Fran Ulmer
Page 2

portion of the increased costs are directly related to the rate
increases awarded to Medicaid eligible facilities by the Medicaid Rate

Commission.

Under current law, the rate commission operates outside the normal
policy/budget process and the composition of the commission further
aggravates the problems inherent in this situation. House Bill 348
would provide for a majority of the members of the commission to
be state policy-makers and presumably more sensitive to the overall
policy and budget priorities of the state.

To illustrate just how out of step with the normal budget process the
current commission appears to be, | have attached a copy of a notice
of proposed changes in the regulations of the Medicaid Rate
Commission which came across my desk last week. If the
commission adopts these regulations as written, the state will be
obligated for an additional $2.9 million for FY 89 with further
increases in succeeding years. These funds are not in the current
Governor’s FY 89 budget request nor will the regulations likely be
approved in time for submission as a budget amendment. As a
practical matter what we have here is a FY 89 supplemental request.
We are set-up for a FY 89 Medicaid supplemental before we have
even approved the original FY 89 budget!

In conclusion, | urge the State Affairs Committee to give favorable
consideration to HB 348. | am wunder no illusions that this will solve
all our Medicaid funding problems; but | am convinced it is a
worthwhile step in the right direction. In the absence of additional
cost containment measures in this area, | fear that further erosion in
funds for other vital health & social services programs is inevitable.

Al Adams
Chairman
House Finance Committee

cc Rep. Mark Boyer
Chairman
House Finance HESS Budget Subcommittee
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A B C D E F G H 1 J
COMPONENT FY 87 ACT FY 88 AUTH FY 88 SUPP FY 88 TOTAL FY 89 GOV FY 89 REGS FY 89 TOTAL FY 89 V FY 87 FY 89 V FY 87
AMOUNT %
MEDICAID-NON FACILITY 12.558.1 10.972.6 4,970.0 15,942.6 17,213.2 0.0 17.213.2 4,657.1 37.1%
MEDICAID-FACILITY 22.822.4 26.508.2 3,375.0 29,973.2 33,112.1 2.900.0 36,012.1 13,189.7 57.8%
TOTAL 35,378.5 37,570.8 8,345.0 45,915.8 50325.3 2,900.0 53,225.3 17,846.8 50.4%

FY 88 TOTAL=AUTHORIZED PLUS PROPOSED SUPPLEMENTAL; FY 89 TOTAL=FY 89 GOVERNOR PLUS PROPOSED NEW REGULATIONS



NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS
OF THE MEDICAID RATE COMMISSION

Notice isgiven that the Medicaid Rate Commission, under
authority vested by AS 47.07.070 and AS 47.07.073, proposes to
amend regulations in Title 7 AAC 43 of the Alaska Administrative
Code, dealing with establishment of a rate setting process for
payment of services for Medical Assistance programs to
facilities, to implement AS 47.07, as follows:

1. 7 AAC 43.685(b)(2) is proposed to be amended by
identifying capital and various insurance and employee
benefits costs as passthrough costs.

2. 7 AAC 43.685(b)(3) 1is proposed to be amended by adding
various insurance and employee benefits costs as
facility budgeted costs for rate setting.

3. 7 AAC 43.691(a) (1) is proposed to be amended to
substitute actual passthrough costs for budgeted
passthrough costs when calculating year end

conformance.

Notice 1is also given that any person interested may present oral
or written statements or arguments relevant to the proposed
action at a hearing to be held in Room 336 of the Frontier
Building, 3601 "C" Street, Anchorage, Alaska at 1:30 p-m. on
March 18, 1988.

This action is expected to require an increased general fund
appropriation of $2,900,000 in fiscal year 1989, $3,500,000 in
fiscal year 1990, and $4,300,000 in fiscal year 1991.



STATEMENT
HEAUFFI ASSOCIATION OF ALASKA

March 15, 1988

House Committee on State Affairs
HB 348 - MEDICAID RATE COMMISSION

The Health Association of Alaska, representing acuue and long term health
care facilities, is opposed to H.B. 348, an act relating to the composition of
the Medicaid Rate Commission.

Purpose of Medicaid Rate Canmission:

The purpose of the Canmission is to establish a fair rate of payment to
health facilities for services rendered to Medicaid and General Relief Medical

(GEM) beneficiaries.

The major activities of the Canmission are to develop and implement a new
rate setting system, audit facility data, prepare and negotiate the State Plans
with the Federal Government for federal funding, and report proposed Medical
Assistance expenditures for current and subsequent state fiscal years. The rate
setting is a public process wherein the Canmission deliberates the proposed rates

and sets the rates.

Current Composition of Medicaid Rate Canmission:

1. Licensed Health Facility CEO

2. Conmissioner of Administration or Commissioner of Health and Social
Services or their designee

3. Licensed physician

Certified Public Accountant

5. Consumer

N

Intent of HB 348:

Replace licensed health facility CEO, physician, and CPA with a health care
provider, Conmissioner of Administration, Commissioner of Health and Social
Services, and/or a third Conmissioner or a director of a division of the Office
of Management and Budget.

Reasons Why Health Association of Alaska Opposes HB 348:

1. The intent of HB 348 is to control health care facility costs by having
three of the five members of the Canmission represent state government.

That is contrary to legislative intent. Hospital and long term health
care facility rates established by the Canmission should not be budget
driven, but should reflect a fair rate of payment for services rendered.

State government and the public need to have the data compiled by the
Ccsnmission, and know that fair and equitable rates are established by
utilizing that data.

(MORE)



HB 348 Statement
Page 2
March 15, 1988

FOR:

Concern is that needed rate increases will be denied solely for the
reason that the Department of Health and Social Services will be required to
seek additional funding from the legislature to underwrite such increases.
Ilhe fact that health facility costs, generated by people in need, must
compete with other health and social service programs 1is recognized, but it
does not negate the fact that hospitals cannot subsidize state programs.

It should be noted that a recent survey (by providence Hospital) showed
that hospital uncompensated care (bad debt/cliarity) costs increased from
$5,339,000 in 1982 to $10,368,000 in 1986. Medicaid paid hospitals only
$20,978.00 in 1986. Liability insurance premium costs increased from
$3,147,000 in 1986 to $5,377,000 in 1988. (Data fron Medicaid Rate
Commission.)

2. lhe Certified Public Accountant, physician, and licensed health facility
CEO are needed on the Commission, as is the consumer and the representative
of the Department of Health and Social Services.

Establishing health facility costs is extremely complex, and the
involvement of individuals who are in the everyday business of providing
health services and cost accounting contribute significantly to the
deliberations of the Commission.

#HHH

Harlan Knudson

Health Association of Alaska
319 Seward Street, #11
Juneau, AK 99801

586-1790
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EXPLANATION OF COMMITTEE SUBSTITUTES FOR HB 348

CS #1 - Changes to the Medicaid Rate Commission to Advising
the Department on Medicaid Facility Rates.

CS #2 - Links Medicaid Rate Commission Set Facility Rates to
Approval of Federal Stare Plan to Ensure Continued Federal
Funding.

CS #3 - Eliminates the Medicaid Rate Commission



fhangina the Medicaid Pate Com-ission to Advising the Department cr

Medicaid Facility Pates.

Purpose

This proposed ameMa~nt would change the focus of the Medicaid Pate Commis—
sion from a rate setting bocfy<to one giving adv pO~rTTTe”~Department of
Health and Social Services. Upjy~-irtfnTi"deration of that advice anc review

of available funcjjjw"~the department adopts faiX~cility rates

Medicaid"l5ased on federal reouirements and state statutes”

Section 1. AS 47.07.040 1is amended to read:

Sec. 47.07.040. State plan for provision of medical assistance, "he
department shall prepare a state plan in accordance with the provisions of
42 U.S.C. 1396 - 1396p(Title XIX, Social Security Act, Medical Assistance)
and submit it for approval to the United States Department of Health and
Human Services. The plan shall designate that the Department of Health and
Social Services is the single state agency to administer this plan. The
department shall act for the state 1in any negotiations relative tc the
submission and approval of the plan, The department [, INCLUDING

MEDICAID RATE COMMISSION,] may make those arrangements or regulatory
chances, not inconsistent with law, as may be required under fed==1 law to
obtain and retain approval of the United State Department of Hea"th ana
Human Services to secure for t:,e state the optimum federal paymer: undeZ?
the provisions of 42 U.S.C. 1396-1396pfTitie XIX, Social Security -ct.
Medical Assistance). In addition, the department shall provide a report to

the leoislcture no later than March 1S of each year concerning t*e status



of this program and recommendations, with supporting fiscal data, as to any

changes in the coverage of eligible persons or services to be provided.

* Sec. 2. AS 47.07.070 1is amended to read:

Sec. 47.07.070 Payment to Health Facilities, (a) The commission shall
advise the department on the prospective [DETERMINE PROSPECT 1VELY "HE®" " rat;
of paymert to a health facility under this chapter and AS
47.25.120-47.25.300 based on a fair rate for reasonable costs incurred by
the facility. The department shall set the rates c* payment to a health
facilitv. The department [COMMISSION? shall by regulation list the factors
it considers in making 1its rate determination unde*- this section, after

consultation with the commission.

(b) In determining a rate of payment to a health facility uncer this
section, the department [COMMISSION] shall consider the proportionate share

of the facility"s financial requirements for patient care for

(1) cost of current operations, including salaries and
wages, purchased services, supplies, insurance, leases, depreciation,
taxes, interest expense, maintenance and other health facility operating

expenses; and

(2) education, research, and appropriate capital develop—

ment.



(c) In determining a rate of payment to a health facility under
this section, the department [COMMISSION] may consider whether the rate of
utilization of the facility has been reduced because of improvident or

careless development of the facility.

(d) In determining a rate of payment to a health facility under
this section, the department [COMMISSION] shall consider the applanation
limit set by the legislature for the department®s programs under this

chapter and under AS 47.25.120-47.25.300, and available federal revenue.

* Sec. 3. AS 47.07.073 1is amended to read:

Sec. 47.07.073 Uniform Accounting, Budgeting, and Financing :eporting.
(al The department [COMMISSION™ by regulation shall require a uniform
system of accounting, budgeting, and financial reporting for health facil—
ities receiving prospective payments under this chapter. The reg.lations
shall provide for reporting revenues, expenses, assets, liebilif"es, and
units of service. The department [COMMISSION] shall specify the date the

system become effective for each health facility.

(b) In adopting regulations as under ttrs section, the department

[COMMISSION] shall consider

¢D) accounting, budgeting, and financial reporti-ts

dures used by health facilities;

proc



(2) variations among health facilities ir. the types of

health care services provided by health facilities;

(3) the size and organizational structure of healtt facil —

ities ;

(4) the methods used by health facilities to obtain pay-—

ments; [and]

(5) other factors the department [COMMISSION] cons-"ders

relevant, and [.]

(6) the recommendations of the commission.

(c) The department [COMMISSION] may waive or modify a requireme
for accounting, budgeting, or financial reporting for a health facility if

waiver or modification is

(11 necessary to avoid excessive costs to the facility; and

(2) consistent with the policies of this chapter.

(d! Notwithstanding other provisions of this section. *re rtepart-

ment [COMMISSION4 may, by regulation, modify the system c¢* accenting,

budgeting and financial reporting required undeTI this section fc- a health

fec*"litv having fewer than 25 acute care beds 1in order to reouce the

operating costs Of that facility.



Sec. 4. AS 47.07.075 1is amended to read:

Sec. 47.07.075. Application of Administrative Procedure Act. Action
of the department [COMMISSION1 under AS 47.07 and AS 47.25.120-AS 25.300
are subiect to the provisions of the Administrative Procedure Act (AS

44.62).

Sec. 5. AS 47.07.110 is amended to read:

Sec. 47.07.110. Medicaid Pate Advisory Commission established. The
Medicaid Rate Advisory Commission is established in the Departmer: of

Health and Social Services.

Sec. 6. AS 47.07.180 1is amended to read:

Sec. 47.07.180. Duties, (@) The commission shall review procrsed
payment rates [AND MAY REVIEW BUDGETS] of health facilities and advise the
department on [ESTABLISH] payment rates for health facilities unde- this

chapter and AS 47.25.120-47.25.300.

() The commission shall advise [CONSULT WITH] the department on
the state plan as it relates to health facilities. [THE COMMISSI?. MAY NO"

CHANGE ~>-E UNIT OF PAYMENT WITHOUT THE WRITTEN CONSENT OF "HE DE- TMENT.1

©) When the department enters into a substantially revsed stat
plan ur.cer AS 47.07.040, and when, as part of the the revised state plan,

the department <TOMMISSION1 adopts regulations which subsrertieicharge



the methods used or the factors considered in determining the prospective
payment rates, the comission may, at its discretion, recommend t"e depart—
ment redetermine the prospective payment rates for all facilities *rom the
effective date of the new regulations forward. Each redeterminec rate will
be effective from the date of the departmentls [COMMISSION®"S®"1 new order as

to each facility.

[(D) BY MARCH 1 OF EACH YEARY, THE COMMISSION SHALL DEVELOP FOR
THE FISCAL YEAR STARTING THE NEXT JULY 1 AN ANNUAL ESTIMATE OF METICAL
ASSISTANCE PROGRAM EXPENDITURES IN HEALTH FACILITIES UNDER THE JURISDICTION
OF THE COMMISSION. THE ESTIMATE SHALL CONSIDER ANTICIPATED UTILII- ZION AND
PAYMENT RATES FOR EACH FACILITY. THE METHODOLOGY USED BY THE COw ISSION TO
DEVELOP THE ESTIMATE SHALL BE CONSISTENT WITH THE REGULATIONS GOVERNING THE

COMMISSION®"S RATE-SETTING PROCESS.]

Sec. 7. AS 47.07.190 is amended to read:

Sec. 47.07.190. Employment of personnel. The department [COMMISSION]
may employ and determine the salary of an executive director, wh: shall
provide staff assistance to the commission. With the approval c* tne
department [COMMISSION], the executive director may select and employ
additional stafr. The commission shall be assisted by the officers and
personnel of the department as the commissioner o* health anc so: ™1
services shall direct. The executive director of the comrissirr *s in the

exempt service under AS 29.25.

Sec. S. AS 47.07.900(4) is amended to read:



4) “conr.i-jion" means the Medicaid Rate Advisorv Commission
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"Relating to the Compos' t,on of the Medicaid Rate Comr.5ssion"

Purpose

HB TAR would modify the membership of the Medicaid Rate Commission
fMRCI. Currently, AS A7.0“.]20 requires the followinp membership
on the MRC:

1. The chief executive officer of a health fariity licensed
by the state hut not owned or operated bv the State or federal
government and that is subiect to the budpet review process of
the Commission.

2. The Conmissioner of Administration, Commissioner of
Health and Social Services or the appointed desipnee of either
commissioner.

R. A physician 1licenseri to practice medicine in the State
who is actively enpaped in the practice of medicine and who 's
not employed by the State.

A. A certified public accountant with relevant experience.
5. A person renresentinp consumers of health services who
does not have a direct or indirect interest in any entity that
provides health care services.
HB 3A8 chanpes the membership of the MRC to the fol’ovinp:

1- Commissioner of Administration or desipnee;

2. Commissioner of Health and Social Services or desipnee;

3. A third Commissioner or desipnee or director of a divisior

office of management and budget designated by the governor;

A. A representative of the healthcare provider community
appointed by the governor;

5. A representative of heath care consumers appointed by
the governor.

Discussion

The MRC which was created by the legislature in 198A s nearly
unique in the nation in its rate setting authority. The MRC sets
all the rates for inpatient care in hospitals and nursing homes
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and for some other kinds of care provided m facilties. The
total medicaid funds paid to providers through the MF<~ exceeded
S6 million Jlast year.

The MRC sets rates by adopting regulations over which the

executive or legislative hranch have no approval or disapproval
authority. This creates a situation in which the State has the
obligations, without the needed authority , to (11 manage within
its budget, (21 meet all Federal medicaid standards concerning
maximum rates, (31 ensure the greatest access to health care
within our appropriation, and (4) try to manage ever escalating
costs of health care. This is mpossible to do without authority

ovet the activities of the MRC.

AS 47 .07 .070 requires the Medicaid Rate Commission to determine
prospectively the rate of payment that the medicaid program will

apply to health care facilities as reimbursement for the
treatment of medicaid eligible individuals. Principals wused
determining this rate are provided in statute whiTe specific
factors which are considered in determining the rate are adopted
in regulation. HB 348 will neither change the scope of the

MRC"s authority to set rates nor alter the statutory basis upon

which rates are determined.

However, HB 348 will (11 associate the MRC more closely to the
development of health policy by the Jlegislature and the executive
branch and f21 provide more administrative control over an agency
which has the authority to obligate the state to expenditures of
over $65 million per year.

The MRC has the authority to control the amount of general funds
which are paid to health facilities. The rates which are

established by the MRC have the force of Ilaw; once established,
they must be paid by the medicaid programas the health services
are provided. The MRC obligates the Stateto pay these rates, and
because Medicaid is an entitlement program, the State must pay
for all eligible individuals who receive service, based on the

service priority as established by law.

It is unique in Alaska to invest a body composed of a majority of

non-State members with the authority to indebt the State. Boards
with similar or comparable powers, such as t’e Alaska Housing
Finance Corporation (AHFC), the Alaska Power Authority and the
Alaska Public Utilities Commission, contain maiority
representation from the executive branch. The five member AHFC
board, for example, has two public members and three cabinet
officials. 1

The State’s incurs obligations as a result of MRCdecisions even
though only one of the members of the MRC is a representative

of State government (four are public members). The MRC, as
currently established, sets rates, and consequently expends
general
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funds, independently from either the legislature or the executive
branch. HB 348 wou~d alter the composition of the MRC so that a
maioritv of the rr.er.bers of the Commission would be representatives
of the executive branch, thereby providing more policv control over
Commission's decisions, and, bringing the Commission's membership
more in line with other State boards of comparable responsibility,

Although the MRC obligates the State to payments which exceed 50
percent of the State’s medicaid budget of S121 million, the MRC
is not charged with making rate decisions within the context of

t

health care policy. The MRCestablishes rates within the
context of a methodology which considers facility cost data but
not the impact of the rate and subsequent expenditure on
other health programs. However, by not considering the impact

of the rate on the overall health care policy, and by virtue of the
amount of medicaid dollars oh’igated by the commission, the MRC

is implicitly involved in establishing priorities for the

provision of medicaid services.

For example, the MRC is currently considering adoption of new
regulations to allow budgeted costs of certain expenses to he
included in the rate, even when the budgeted amount exceeds

inflation and, may have been, or be, driven by management
practice or decision. This rate change, which could cost the
State up to S3 million, is proposed even though the State is
currently in jeopardy of having the Federal government

reiect the current State medicaid plan because rates exceeds the
federal wupper limits.

Each year, the legislature appropriates general fund dollars to

fund the medicaid piogram. This apropriation is based on
projections of wutilization (the degree to which each individual
requires medical services), the number of eligible individuals who

require service, the benefit or particular service which the State
chooses to provide each eligible individual and the price of
services. Should the combination of utilization, eligibles and
price require the expenditure of more funds than appropriated,
the deoartment may request supplemental appropriations to maintain
the program.

If the supplemental apropriation is not forthcoming, the program
must, by statute, eliminate services such as dental care and care
for the developmentally disabled, and reduce the number of eligible

individuals to the extent necessary to meet budget limitations.

The proposed S3 million regulation change currently being
considered is not budgeted in the FY 89 request | f the
regulations go into effect and the money is not provided by the
legislature through a supplemental, services would have to be

eliminated .
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As the cost and quantity of institutional care continues to
increase, health care policy choices which reouire favoring one
set of services over another become more complex and difficult
for legislators and other policy makers to make. If prevention
services are to bereduced, or new community services which
enhance life outside institutions cannot be developed because
of institutional costs, then policy makers will be unable to
formulate hc-alth policies which respond to the needs of the
society as a whole. The restructuring of the MRC as pronosed by
HB 348 will integrate the decisions of the MRC w-th other aspects
of health care policy.

Pos’tion

The Department strongly supports the passage of HB 348 as ar
effective means of integrating the MRC into state policy and as a
way for the State to gain control of an agencv which has the

authority to obligate state general fund dollars.

Approved by
KvrA/ Munson ,
Commissloner

Date:



MEDICAID EXPENDITURES
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PERCENTAGE oP PATIENTS

MEDICA'.D AND NON-VEDICAD

INTERMEDIATE AND SKILLED NURSING
1982 THROUGH JUNE, "967

9 '.A7. MED;CA!D PAT.ENTS

b.6r. non- wed:caid patients

CALENDAR ANNUAL AVEF 3ES PERCENT
YEAR OCCUPIED MEDICAID NON-MEDICAID  MEDICAID
1951 476 450.7 25.2 94.7%
1982 469 439.4 29.5 93.7%
1983 474 442.8 30.8 93.5%
1984 492 444 .4 47.8 90.3%
1985 507 454 .4 52.6 89.6%
1986 508 449.7 58.1 88.6%
1987 530 469.8 60.5 88.6%

ONLY THE FIRST SIX MONTHS AVERAGE IS GIVEN FOR 1987
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RENEE ITS EL IGIBLES RATES

)

Medicaid Kate "ommission
Claims Payment System

Inflation and New Technology

Mandatory . M - Mandatory
Optional . M - Optional Required to Pay MRC Rate
GRM

PROGRAM INCREMENTS:

No new benefits/services
A.?1 in Medicaid Facilities
. 4.5% in all other programs
Healthy baby bill implement SOBRA option

3.8% for all programs

ADMINISTRATIVE INCREMENTS FOR COST MANAGEMENT

Hearing Officer 2.0
Auditors 94.6

Implementation of the Medicaid Management Information System

p 1°YMO MID ICAI. ASSISTANCE

UTILIZATION APPROPRIATION $

Peer Review

No adjustment for Change 1in Utilization

Patterns

Base Adjustment for Ur
Need

Physicians Services 99.5

Pharmacists Services 103.5

Continue Pre-Admission Screening 211.8
Continued Third Party Lability Recoveries

impacts each of the four areas above.



COKFARISON Oi OREGON TO ALASKA

ALL DEPTS-

ALL DEPTS NO NURSING NURSING
average wage per hour
ALASKA FACILITIES $10.85 $10.56 $10.75
OREGON FACILITIES $7.18 $7.56 $7.03
ALASKA RA.TIO TO OREGON 1.51 1.45 1.53
AVER*.:?” -JOURS PER PATIENT DAY
ALA NCILITIES 6.95 3.06 3. 86
OR ON FACILITIES 5.01 1.42 3. 59

ALASKA. RATIO TO OREGON 1. 39 2.17 1.08
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COMPARISON OF OREGON S HIGHEST COST FACILITIES TO ALASKA®S
AVERAGE PER PATIENT DAY COSTS

ALL- NURSING NURSING - NON-NURSING NQN-NURSII
WAGE HRS. PER WAGE HRS. PER WAGE HRS. PER
FACILITY PER HOUR DAY PER HR. DAY PER HR. DAY

\LASKA FACILITIES
DF < LI $10.91 7. 32 $11.27 4. 12 $10.45 3.20
HERITAGE $11 .40 6 .85 $11.63 3. 53 $11. 16 3. 32
OUR LADY $10.55 7 .56 $10.20 4 .25 $11.00 3.31
ST. ANN $10.22 7 .90 $9.55 4 .43 $11.00 3.47
WESLEYAN $11.17 5. 10 $11.12 2. 99 $11.24 2.11
AVERAGE $10.85 6. 95 $10.75 3. 06 $10.98 3.08
Or ION FACILITIES
CAPITOL VIEW $6. 70 4 .74 $7 .12 3. 46 $5. 56 1.20
FRIENDSHIP $0. 10 6. 66 $6.81 4. 70 $11.19 1. 96
MT. VIEW CONV.CTR. $6.60 3. 72 $6. 78 2. 63 $6. 17 1.09
PORTLAND ADVENTIST $7. 14 4. 56 $6. 99 3. 63 $7.73 0. 93
ROBISON $7. 34 5. 39 $7 .44 3. 54 $7.15 1.85

AVERAGE $7.18 5.01 $7.03 3. 59 $7. 56 1.42



Linking Medicaid Rate Commission Set Facility Rates to Approval of Federal

State Plan to Ensure Continued Federal Funding

Purpose

This proposed amendment would require any rate set by the Medicaid Rate
Commission to comply with federal Medicaid program requirements. The
amendment links the effect dates of changes in regulations to the approval
of the Medicaid state plan by federal funding authorities. If the rates do
not meet with federal requirements and the state plan is not approved,
federal funding for the Medicaid program is jeopardized. If the rates for
hospitals and other facilities go into effect prior to the federal approval
of the plan, the state Medicaid program is at risk whether the federal

government will participate in federal funding for these facilities.

* Section 1. AS 47.07.070(a) 1is amended to read:

The commission shall determine prospectively the rate of payment to a
health facility under this chapter and AS 47.25.120-47.25.300 based on a
fair rate for reasonable costs incurred by the facility. The rates of
payment must be in accordance with provisions of 42 U.S.C. 1396p(Title XIX,
Social Security Act, Medical Assistance). The commission shall by regu—
lation list the factors it considers 1in making 1its rate determinations
under this section. Regulations that require modification of the state
plan become effective only after federal approval of the st”te plan or the
amended state plan, except with the prior written approval of the

department.



* "/>c. 2. AS 47.07.180(c) 1is amended to read:

When the department enters into a federally approved substantially revised
state plan under AS 47.07.040, and when, as part of the federally approval
revised state plan, the commission adopts regulations which substantially
change the methods used or the factors considered in determining the
prospective payment rates, the commission may, atits discretion, redeter—
mine the prospective payment rates for all facilities from the beginning of
the first quarter in which the federally approved revised state plan 1is in
effect [THE EFFECTIVE DATEOF THE NEW REGULATIONS FORWARD]. Each
redetermined rate will be effective from the date of the commission®s new

order as to each facility.

* Sec. 3. Sections 1 and 2 of this Act take effect immediately under AS

01.10.070(c).
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Original sponsor: Rules/Governor
IN THE HOUSE
CS FOR HOUSE BILL NO. 348 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Medicaid Rate Commission and

prospective payments to health facilities for certain
medical services; and providing for an effective

date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

read:

Section 1. AS 39.25.120(c) 1s amended by adding a new paragraph to

(21) executive director for prospective payments to health

facilities in the Department of Health and Social Services.
Sec. 2. AS 47.07.040 is amended to read:

Sec. 47.07.040. STATE PLAN FOR PROVISION OF MEDICAL ASSISTANCE.
The department shall prepare a state plan under [IN ACCORDANCE WITH]
the provisions of 42 U.S.C. 1396 - 1396p (Title XIX, Social Security
Act, Medical Assistance) and submit 1t for approval to the United
States Department of Health and Human. Services. The plan shall desig—
nate [THAT] the Department of Health and Social Services as [IS] the
single state agency to administer this plan. The department shall act
for the state 1iIn [ANY] negotiations relative to the submission and
approval of the plan. The department [, INCLUDING THE MEDICAID RATE
COMMISSION,] may make those arrangements or regulatory changes, not
inconsistent with law, as may be required under federal law to obtain
and retain approval of the United States Department of Health and
Human Services to secure for the state the optimum federal payment

under the provisions of 42 U.S.C. 1396 - 1396p (Title XIX, Social
-1- CSHB 348( )



Security Act, Medical Assistance). In addition, the department shall
provide a report to the legislature bv [NO LATER THAN] March 15 of
each year concerning the status of this program and recommendations,
with supporting fiscal data, as to [ANY] changes 1in the coverage of
eligible persons or services to be provided.

* Sec. 3. AS A7.07 1is amended by adding a new section to read:

Sec. A7.07.065. PROSPECTIVE PAYMENT SYSTEM. The department
shall adopt regulations necessary to implement a system of prospective
payments to health facilities under this chapter.

* Sec. A. AS A7.07.071 1s amended to read:

Sec. A7.07.071. REPORTS BY HEALTH FACILITIES. Not .later than
120 days after the end of the [EACH] fiscal year of a health facility,
the facility shall submit to the department [COMMISSION] a report on
the facility"s financial performance during the fiscal year.

* Sec. 5. AS A7.07.072 1is amended to read:

Sec. A7.07.072. REPORT BY THE DEPARTMENT [COMMISSION]. Not
later than September 30 of each year, the department [COMMISSION]
shall submit to the governor a report on the prospective payments made
under this chapter during the current fiscal year and an estimate of
the prospective payments that will be made during the remainder of the
current fiscal year and the next fiscal year. The report shall state
the assumptions that are used as abasis for the estimates.

* Sec. 6. AS A7.07.190 is amended to read:

Sec. A7.07.190. EMPLOYMENT OF PERSONNEL.The commissioner
[COMMISSION] may employ and determine the salary of an executive
director for prospective payments to health facilities. With the
approval of the commissioner [COMMISSION], the executive director may
select and employ additional staff. [THE COMMISSION SHALL BE ASSISTED
BY THE OFFICERS OR PERSONNEL OF THE DEPARTMENT AS THE COMMISSIONER OF

CSHB 3A8( ) -2-



TtORK DRAFT WORK DRAFT WORK DRAFT

1 HEALTH AND SOCIAL SERVICES SHALL DIRECT.] The executive director [OF
2 THE COMMISSION] 1s in the partially exempt service under AS 39.25.1 20
3 [AS 39.25].

4 * Sec. 7. AS 47.07.900 1s amended by adding a new paragraph to read:

S (1D "commissioner™ means the commissioner of health and

6 social services.

! * Sec. 8. AS 47.25.195(b) 1s amended to read:

8 (b) A health facility receiving a payment under this chafer 1is

o subject to the requirements of AS 47.07 [AS 47.07.070 - 47.07.075].

10 * Sec. 9. AS 47.25.195(d) 1is amended to read:

1 (d If insufficient money 1is appropriated to fund medical assis—

12 tance under AS 47.25.120 - 47.25.300 when taking 1into consideration

13 projected use and the health facility payment rates establish 1 under

1 AS 47.07 [IN ACCORDANCE WITH (b) OF THISSECTION], the department may,

15 by regulation, establish at anytime in the fiscal year a prospective

16 pro rata reduction of the facilities®™ established payment rates that

1 will be paid by the department for services provided by facilities

18 under AS 47.25.120 - 47.25.300;

19 * Sec. 10. AS 47.25.195(e) 1s amended to read:

X (e) Notwithstanding (a) - (d) of this section, the department

2 may enter 1into agreements with any facility to provide services at a
2 payment rate lower than the rate established under AS 47.07 [IN ACCOR-—
23 DANCE WITH (b) OF THIS SECTION].

24 % gec. 11. AS 39.25.110(23); AS 47.07.070, 47.07.073, 47.07.074, 47.-
2 07.075, 47.07.110, 47.07.120, 47.07.130, 47.07.140, 47.07.150, 47.07.160,
26 47.07.170, 47.07.180, and 47.07.900(4) are repealed.

21 * Sec. 12. This Act takes effect immediatelv under AS 01.10.070(c).-
28

29

-3- CSHB 34S( )



ALASKA CODE REVISION COMMISSION
LEGISLATIVE AFFAIRS AGENCY
POUCH Y STATE CAPITOL
JUNEAU, ALASKA 99811

March E7. 1933

The Honorable John Sund

Chairman. House Judiciary Committee
Room C-122 State Capitol Building
Juneau, Alaska 99311

Re: HB 322; An Act revising the corporations code.
Dear Representative Sund:

This letter is 1in response to your recent request for
in-formation about HE; 333, the corporations code bill.

Existing AS 10.05.010 et_ sea.., Alaska®s corporation
code, was adopted fromOregon law 1in 1957. Oregor had previously
passed its version of the American Bar Association Model Act,
adopted bv tne ABA in 1953. As such, Alaska®"s corporation code
is approximately 35 vears old, having been amended to a small de—
gree in 1976 and 1930. Most of the amendments dealt with
specific sections of the code and no attempt was made to overhaul
the entire code.

The existing Title 10 1is poorly organized and horribly
out of date. In order to locate all sections of the code dealing
with a specific corporation matter, it is necessary to review the
entire title to insure that no provisions have been overlooked.
The 1index provides little guidance to anyone seeking to determine
rights and obligations, as well as corporate procedures, under
the existing law. It is written 1in language that makes the code
difficult to use by the lay person.

In response to the great need to update and organize
the corporation code, the Alaska Code Revision Commission under —
took a complete rewrite of the code beginning 1in about 1930. In
furtherance of this effort, the Commission engaged the services
of Professor Daniel Wm. Fessler to serve as the reporter for the
code revision protect . Professor Fessler teaches corporate and
business organization law at the University of California, Davis
law school. He 1is presently the reporter for Corbin On Contracts
and his texts on corporations and business associations are used

HON. JOHN SUND
HB 322; CORPORATIONS CODE
PAGE 1



in law schools throughout the United States. The Alaska Code
Revision Commission is a legislatively created commission with
represent atives from all three branches of government as well as
public members. Work on the corporations code continued through
the period 1980 to the present, with the greatest emohasis on the
period from 1981 to 1934. ihe Commission has spent more than
$350.000.00 1in consulting fees, has spent literally thousands of
man hours in drafting end research. has conducted more than 30
public meetings on the code, has made several presentations to
the Alaska E-lar Association and attorney groups. and has had a
commissioner or its consultant testify before a number of legis—
lative committees. The draft bill has drawn the most articulate
statements of corporation law from Alaska, California, New York,

Oregon, Washington and Delaware. It is a "middle of the road"

bill, meaning that there 1is a balance between a strong management

or strong shareholder corporation model . By using the optional

incorporation provisions found 1in the draft, an incorporator can
easilv create either a strong management or strong shareholder

corporation.

The most controversial provision of the draft bill.

Section 483, has been removed from the draft. This provision
dealt with secondary Jliability of officers and directors in the
event the corporation became 1insolvent. Other criticisms of the
bill have focused upon provisions of the draft which are cnly re—
statements or inclusions ofexisting Alaska law. While the
"financial" provisions of the draft will certainly” remove some
flexibility from the manner in which corporations declare

dividends, they have not been the subject of much attention bv
businesses or attorneys.

To summarize, the following features ofthe draft
strongly argue in favor of its adoption by the Legislature as a
new code for Alaskan corporations:

1. The code uses a "cookbook™ approach to organiza-—
tion. All general topics are included 1in sections dealing only
with those topics. One need only 1look to one section to deter—
mine how to incorporate or to dissolve. Under the existing code,

it is necessary to review the entire code to make sure that no
provision has been overlooked.

2. The topic headings are informative as to the area
of substantive law that 1is covered 1In each section. The code 1is
written 1in lay language whenever possible. The design of the

format and 1its organization has been accomplished so that the lay
person can easily discover how to incorporate and how to carry on
business in the corporate form, thus minimizing the need to have
an attorney guide you through simple incorporation matters.

HON. JOHN SUND
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3. The draft bill contains 1important incorporation and
reporting requirements needed bv the Division of Corporations.
The Commission worked closely with the Division in the dra-ftina
of its corporations bill so as to insure that the Division"s
neeas would be addressed.

4. The draft bill addresses important needs and unique
problems of Alaska native corporation”®s. The Commission worker
closely with a special subcommittee of the Alaska Federation of
Natives 1in the drafting of the bill.

5. Much of existing Alaska law is continued 1in the
present draft. although the Jlanguage has been rewritten in many
instances to make it more understandable to the lay person.

b. Because the language 1is concisely drafted, internal
inconsistencies existing in present Alaska law have been
resolved. and because of its superior organization and length?
commentary indicating the source of 1its provisions, the draft
should "-educe considerably the need for litigation over the mean—
ing of the language contained 1in HB 3££.

7. This draft contains 1important new sections not cur—
rently found inTitle 10. They 1include:
a. A new section dealing with corporation finan—

cial activities, specifically defining the conditions when a dis—
tribution 1is appropriate:

b. A new section dealing with shareholder deriva-—
tive actions. an area only minimally covered by rules of the
Alaska Supreme Court under existing law;

C. A new. expanded section dealing with ail mat—
ters involved 1in corporation dissolution;

d. New sections dealing with conflicts of inter—

est by directors, minority shareholder rights, rights and obliga—
tions of various classes of shares, and the purchase of shares of
a deceased shareholder.

e. A number of optional provisions for the Ar—
ticles that will determine corporate bias for management or
shareholders. These provisions can be easily selected and in-—

serted bv the 1incorporator depending upon what tvpe of corpor?--
tion is desired

3. While drawing heavily from the best laws
states. the draft has been carefully crafted to address corporate
problems unique to Alaska. The draft can be truly characterized
as an Alaska drafted code. Additionally, the draft 1incorporates

a great many of the substantive provisions found 1in the recently
adopted ABA revised model business corporations act.

HON. JOHN SUND
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No attempt has been made bv the Commission to address
me extremel!v complex problem «F corporate ts! eovers  Because of
*.ne radical and rapid changes that have taken place in the past 5
:r t -/ears. such an undertaking would require much study and a
considerable expenditure of time in order to even "formulate a
colic, tor dealing with takeovers.

The existing Title 10 1is woe-fully outdatea and poorly

organised. It is difficult for the 1lay person and even the prac-—
titioner to use. It is full of anachronistic provisions and 1in—
ternal inconsistencies. It does not reflect changes 1in corpora—
tion law that have occurred over the past 35 years. It doesn"t
even contain much needed sections- dealing with shareholder
derivative actions, conflict of interest, indemnification of of—
ficers and directors or financial accountability. The draft has
crevicusly been approved by the Division of Corporations, the
Alaska Federation of Natives and Alaska Airlines, the largest
private (non-native) corporation in Alaska. It is organized and

written so that it can be easilv used bv the lav person, but con-—
tains all of the features needed by the practitioner to advise a

corporate client on sophisticated matters. there 1is nothino 1in
-.he draft that would discourage outside business from chcosina
—-ilasks as a domicile for incorporat ion because fF "orporat ion
can be tailored to the needs of anv business. It should en —
courage businesses to locate in Alaska because the rights and
obligations of the corporation are so clearly spellee out in the
craft. Finally. the code should greatly decrease the neeo for

litigation because of the lengthy and comprehensive commentary
accompanying the draft.

if you have any questions concerning the draft, please

contact me and I will attempt to answer those questions.

."ery truly yours,

HON. JOHN SUND
HB 322; CORPORATIONS CODE
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ALASKA CODE REVISION COMMISSION
LEGISLATIVE AFFAIRS AGENCY
POUCH Y STATE CAPITOL
JUNEAU, ALASKA 99811

March £7, 1988

The Honorable John Sund

Chairman. House Judiciary Committee
Room C-188 State Capitol Building
Juneau, Alaska 99811

Re: H-i 388; An Act revising the corporations code; Amendment
to Section 10.06.678

Dear Representative Sund:

Recently, I have had brought to my attention a problem involving

inconsistency between two sections of the corporations code.

These sections were taken directly, without any language change,

from existing Alaska law. The sections deal with the ability of
a corporation to initiate an action 1in Alaskan courts. The sec—
tions are as follows:

Sec. 10.06.678. CONTINUED EXISTENCE OF DIS—
SOLVED CORPORATIONS; PURPOSES; ABATEMENT OF
ACTIONS; DISTRIBUTION OF OMITTED ASSETS.

(a) A corporation that 1is dissolved voluntarily
or involuntarily continues to exist for the
purpose of winding up its affairs, prosecutino
and defending actions by or against 1it, and
enabling it to collect and discharge obligations,
dispose of and convey 1its property, and col-
left and divide its assets. A dissolved cor—
poration does not continue to exist for the
purpose of continuing business except so far

as necessary for winding up the business,
(emphasis supplied)

Sec. 10.06.848. FAILURE TO PAY TAX OR MAKE
REPORT AS PRECLUDING SUIT BY CORPORA®™ I10N. A
domestic or foreign corporation may not commence
or maintain a suit, action, or proceeding 1in
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a court 1in th.s state without alleging and
proving that i1 has paid its biennial cor—
poration tax la:> due and has -filed its
biennial report for the last reporting pe-—
riod.

As you can see, Sec. 10.0S t.7S allows a dissolved or dissolving
corporation to initiate an action as a plainti-ff while Section
10.06.S43 specifically prohibits the bringing o-f an action if the
corporation has not filed 1its Liennial report or paid its fees -
one of the most common reasons for involuntary dissolution.

Since Sec. 10.06.673 implements a good policy requiring corpora—
tions to be in good standing 1if they wish to avail themselves of
Alaskan courts, it is preferable that this section be left in—
tact . The only real sanction that the state has over a corpora-—
tion after it dissolves is to deny it the use of the courts as a
plaintiff. Nothing 1in the language would prohibit the dissolved
corporation from defending an action brought against 1it. While

Section 10.06.64S thoughtfully allows actions for the purpose of
marshaling assets of the corporation, it is my belief that a bet—
ter approach would be to disallow the corporation access to the
courts while involuntarily dissolved. The corporation will have
a two-year period in which to seek reinstatement by curing the
non-comp liance. The only bad result that can occur is if a
statute of limitations period runs prior to the reinstatement.
on balance, it seem preferable to require that a corporation be
in good standing it if desires to bring an action. 0f course, 1in
any judicial supervised dissolution, this qguestion could be
easily addressed. When the dissolution is involuntarily,
however, a problem is created.

In summary, it is my recommendation that Section 10.06.648 be
amended to delete any reference to the corporation®s ability to
initiate an action, thus leaving in place the proscription of
Section 1<>.06.343. The net result will be in all cases that a
corporation not in good standing will be unable to ini tiate an
action and the internal inconsistency between the two sections
will be resolved.

Please let me know if you have any questions concerning these two
sections or the proposed reconciliation.

Very truly yours,
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