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D e a r  C h a i r m a n  Sund:

W e  w r i t e  o n  b e h a l f  o f  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d  a n d  t h e  
A s s o c i a t i o n  o f  R e g i o n a l  H e a l t h  D i r e c t o r s  t o  c o m m e n t  o n  H.B. 340, 
a b i l l  g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r  i n d i v i d u a l s  
p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .  T h i s  b i l l  w o u l d  a m e n d  
A S  0 9 . 6 5 . 0 9 0  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  A l a s k a ' s  e x i s t i n g  
" G o o d  S a m a r i t a n "  s tatute.

T h e  G o o d  S a m a r i t a n  s t a t u t e  p r o m o t e s  a n  i m p o r t a n t  p u b l i c  
p o l i c y  b y  e n c o u r a g i n g  c i t i z e n s  ( w h e t h e r  t r a i n e d  p r o f e s s i o n a l s  o r  
l a y  p e r s o n s )  t o  p r o v i d e  m e d i c a l  a s s i s t a n c e  t o  p e o p l e  s u f f e r i n g  a 
m e d i c a l  e m e r g e n c y .  T h e  s t a t u t e  is p a r t i c u l a r l y  i m p o r t a n t  g i v e n  
t h e  e v e r - i n c r e a s i n g  t e n d e n c y  t o  t u r n  t o  t h e  c o u r t s  t o  r e s o l v e  all 
p r o b l e m s .  W h i l e  w e  b e l i e v e  t h a t  t h e  p r o t e c t i o n  o f  v o l u n t e e r s  
( a d d r e s s e d  in t h e  bill) is lauda b l e ,  w e  a l s o  t h i n k  t h e  C o m m i t t e e  
s h o u l d  t a k e  t h i s  o p p o r t u n i t y  t o  a d d r e s s  t w o  a d d i t i o n a l  s e r i o u s  
h e a l t h  c a r e  i s s u e s  in t h i s  area: (1) t h e  l i a b i l i t y  o f  " C o m m u n i t y
H e a l t h  A i d e s "  p r o v i d i n g  e m e r g e n c y  m e d i c a l  s e r v i c e s ,  a n d  (2) t h e  
l i a b i l i t y  o f  a l l  p e r s o n s  w h o  h a v e  a p r e - e x i s t i n g  d u t y  t o  p r o v i d e  
e m e r g e n c y  s e r v i c e s .  W e  d i s c u s s  t h e s e  i s s u e s  be l o w .

C o m m u n i t y  H e a l t h  A i d e s  a r e  t h e  b a c k b o n e  o f  t h e  h e a l t h  c a r e  
d e l i v e r y  s y s t e m  t h r o u g h o u t  r u r a l  A l a s k a .  I n  m o s t  v i l l a g e s ,  t h e y  
a r e  t h e  o n l y  h e a l t h  c a r e  p r o v i d e r  a v a i l a b l e  in  e m e r g e n c i e s .  A. a 
c o n s e q u e n c e ,  C o m m u n i t y  H e a l t h  A i d e s  a c r o s s  t h e  S t a t e  f e e l  a 
s p e c i a l  o b l i g a t i o n  t o  r s s i s t  t h o s e  i n  need, e s p e c i a l l y  t h o s e  in

Re: G o o d  S a m a r i t a n  L a w  A m e n d m e n t s
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n e e d  of e m e r g e n c y  s e r v i c e s ,  a n d  t o  d o  so  w i t h  w h a t e v e r  t r a i n i n g  
a n d  l i m i t e d  r e s o u r c e s  t h e y  m a y  h a ve.

C o m m u n i t y  H e a l t h  A i d e s  h a v e  a g r o w i n g  f e a r  t h a t  a s  p e r s o n a l  
i n j u r y  t o r t  l i t i g a t i o n  r e a c h e s  f u r t h e r  i n t o  r u r a l  A l a s k a ,  t h e y  
w i l l  s o o n  b e  f a c e d  w i t h  l a w s u i t s .  I n d e e d ,  t h i s  t r e n d  h a s  a l r e a d y  
b e g u n .  T h e  H e a l t h  A i d e s  a r e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e i r  
p o t e n t i a l  e x p o s u r e  w h e n  t h e y  a d m i n i s t e r  e m e r g e n c y  m e d i c a l  c a r e  
u n d e r  c i r c u m s t a n c e s  w h e r e  d e c i s i o n s  a n d  a c t i o n s  m u s t  b e  t a k e n  
i m m e d i a t e l y ,  g u i d a n c e  f r o m  a p h y s i c i a n  is u n a v a i l a b l e ,  a n d  a 
p e r s o n ' s  l i f e  is a t  stake.

T i t l e  11 c u r r e n t l y  s e t s  f o r t h  g e n e r a l  p r o t e c t i o n  f o r  
i n d i v i d u a l s  w h o  p r o v i d e  e m e r g e n c y  c a r e  w i t h o u t  f i r s t  r e c e i v i n g  
t h e  p a t i e n t ' s  c o n s e n t  (as w h e r e  t h e  p e r s o n  is u n c o n s c i o u s  o r  
o t h e r w i s e  u n a b l e  t o  g i v e  c o n s e n t )  (AS 1 1 . 8 1 . 4 3 0 ( a ) ( 5 ) ( B ) ) .  T h e  
m o r e  i m p o r t a n t  s t a t u t e ,  h o w e v e r  is t h e  s e c t i o n  n o w  u n d e r  s c r u t i n y  
b y  t h i s  C o m m i t t e e ,  A S  0 9 . 6 5 . 0 9 0  ( e m p h a s i s  added):

(A) A  p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  a n  
i n j u r e d ,  ill o r  e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l e  
a p p e a r s  to  t h e  p e r s o n  r e n d e r i n g  t h e  a i d  t o  b e  in  i m m e d i a t e  
n e e d  o f  e m e r g e n c y  a i d  i n  o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  
d e a t h  is n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  o f  a n  a c t  
o r  o m i s s i o n  i n  r e n d e r i n g  aid.

(B) T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  c i v i l  
d a m a g e s  as a r e s u l t  o f  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  or  
i n t e n t i o n a l  m i s c o n d u c t .

O n  i t s  face, S e c t i o n  90 w o u l d  a p p e a r  t o  i n c l u d e  C o m m u n i t y  
H e a l t h  A i d e s  w i t h i n  its sc o p e .  C l e a r l y  a C o m m u n i t y  H e a l t h  A i d e  
w o u l d  b e  a " p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  ...." I n  1971, h o w e v e r ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o n s t r u e d  a n  e a r l i e r  v e r s i o n  o f  S e c t i o n  90 t o  
e x c l u d e  f r o m  c o v e r a g e  a n y  p e r s o n  w i t h  a " p r e - e x i s t i n g  d u t y "  t o  
r e n d e r  aid. L e e  v. S t a t e . 4 9 0  P . 2 d  1 2 0 6  (Alaska 1971), o v e r r u l e d  
in p a r t  or. o t h e r  g r o u n d s . 5 4 5  P . 2 d  165 ( A l aska 1976) . A  
C o m m u n i t y  H e a l t h  A i d e  a c t i n g  in h i s  o r  h e r  c a p a c i t y  a s  a H e a l t h  
A i d e  w o u l d  a p p a r e n t l y  h a v e  a p r e - e x i s t i n g  duty, a n d  u n d e r  L e e  
w o u l d  n o t  b e  s h i e l d e d  f r o m  suit.

T h e  e a r l i e r  s t a t u t e  c o n s t r u e d  by t h e  C o u r t  in L e e  c o v e r a a  
"[a] p e r s o n  who, w i t h o u t  e x p e c t i n g  c o m p e n s a t i o n ,  r e n d e r s  c a r e  t o  
a n  i n j u r e d  o r  s i c k  p e r s o n  ...." A S  0 9 . 6 5 . 0 9 0  (1968). A m e n d m e n t  
o f  t h e  l a w  in 1 9 7 6  t o  b r o a d e n  t h e  s c o p e  of  c o v e r a g e  S o  "[a] 
p e r s o n  a t  a h o s p i t a l  o r  o t h e r  l o c a t i o n ..." r e f l e c t e d  t h e  
L e g i s l a t u r e ' s  i n t e n t  t o  i n c l u d e  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y
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( s u c h  as  n u r s e s  a n d  d o c t o r s  in a h o s p i t a l  e m e r g e n c y )  . T h e  
l e g i s l a t i v e  h i s t o r y  t o  t h e  1 9 7 6  a m e n d m e n t  c o n f i r m s  t h i s  point. 
D e s p i t e  t h e  L e g i s l a t u r e ' s  e f f o r t ,  t h e  c o u r t s  c o n t i n u e  t o  e x c l u d e  
" p r e - e x i s t i n g  d u t y "  p e r s o n s  f r o m  A l a s k a ' s  G o o d  S a m a r i t a n  st a t u t e ,  
a s  d e m o n s t r a t e d  i n  a  v e r y  r e c e n t  d e c i s i o n  f r o m  t h e  f e d e r a l  
d i s t r i c t  c o u r t  i n  A l a s k a .  S e e  B u n t i n g  v. U n i t e d  S t a t e s . 662 
F . S u p p .  971, 973 ( D . A l a s k a  19 8 7 ) .  F o r  t h i s  r e a s o n ,  it  is c l e a r  
t h a t  S e c t i o n  90 r e q u i r e s  f u r t h e r  ame n d m e n t .

W e  n o t e  that, A l a s k a  h a s  a d o p t e d  a s e p a r a t e  " g o o d  S a m a r i t a n "  
s t a t u t e  t o  s p e c i f i c a l l y  p r o t e c t  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  
(See A S  1 8 . 0 8 . 0 8 6 ( a ) ) .  T h i s  s t a t u t e  w a s  a m e n d e d  i n  19 8 6  t o  
b r o a d e n  its s c o p e  t o  c o v e r  e m e r g e n c i e s  p o s i n g  r i s k s  o f  s e r i o u s  
h a r m  (in a d d i t i o n  t o  r i s k s  o f  d e a t h ) . A s  w e  u n d e r s t a n d  it, m u c h  
o f  t h e  g e n e s i s  f o r  t h i s  s t a t u t e  a n d  its 1 9 8 6  a m e n d m e n t  w a s  
c o n c e r n  o v e r  i n c r e a s i n g  t o r t  l i t i g a t i o n  a r i s i n g  o u t  o f  e m e r g e n c y  
s i t u a t i o n s  w h e r e  s n a p  d e c i s i o n s  m u s t  b e  m a d e  in o r d e r  t o  s a v e  a 
p e r s o n ' s  life. T h e  i n c r e a s e d  r i s k  o f  l i t i g a t i o n  h a s  in t u r n  
driv, n  u p  i n s u r a n c e  r a t e s  a s t r o n o m i c a l l y  in r e c e n t  y e a r s  f o r  
e m e r g e n c y  m e d i c a l  t e c h n i c i a n s ,  a n  a d d i t i o n a l  s t r o n g  i n c e n t i v e  for 
t h i s  l r w  a n d  its 1 9 8 6  a m e n d m e n t .

T h e  s i t u a t i o n  w i t h  C o m m u n i t y  H e a l t h  A i d e s  is e v e n  m o r e  
c o m p e l l i n g  t h a n  w i t h  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  and, w e  
b e l i e v e ,  j u s t i f i e s  i d e n t i c a l  t r e a t m e n t  b y  t h e  A l a s k a  L e g i s l a t u r e .  
S p e c i f i c a l l y ,  C o m m u n i t y  H e a l t h  A i d e s  are r e q u i r e d  i n  i d e n t i c a l  
c i r c u m s t a n c e s  t o  p r o v i d e  e m e r g e n c y  a i d e  a s  t h e  o n l y  e m e r g e n c y  
c a r e  r e s p o n d e r s  in  t h e i r  v i l l a g e s .  In  t h e s e  v i l l a g e s  t h e r e  is n o  
" e m e r g e n c y  m e d i c a l  t e c h n i c i a n . "  M a n y  ( a l t h o u g h  n o t  all) C H A ' s  
h a v e  t a k e n  E M T  c o u r s e s  t o  e n h a n c e  t h e i r  a b i l i t y  t o  r e s p o n d  in 
s u c h  s i t u a t i o n s .  N e v e r t h e l e s s ,  w e  a r e  s e e i n g  a r i s i n g  i n c i d e n c e  
o f  l i t i g a t i o n  a n d  t h e  t h r e a t  o f  l i t i g a t i o n  i n  r e c e n t  y e a r s .  T h i s  
h a s  l e d  t o  t h e  s a m e  i n s u r a n c e  c r i s e s  f o r  C H A ' s  a s  f o r  EMTs.

F o r  t h e s e  r e a s o n s ,  w e  s u g g e s t  t h a t  t h i s  C o m m i t t e e  c l a r i f y  
t h e  G o o d  S a m a r i t a n  l a w  i n  t w o  w a ys. First, l a n g u a g e  s h o u l d  b e  
i n s e r t e d  in S e c t i o n  9 0(a) t o  e x p r e s s l y  i n c l u d e  C o m m u n i t y  H e a l t h  
A i d e s .  S e c o n d ,  l a n g u a g e  s h o u l d  b e  i n s e r t e d  in t h e  s a m e  s e c t i o n  
t o  e x p r e s s l y  p r o t e c t  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y .  U n d e r  
t h i s  p r o p o s a l ,  S e c t i o n  90(a) w o u l d  b e  a m e n d e d  a s  f o l l o w s ,  (new 
l a n g u a g e  u n d e r s c o r e d )  ( b e f o r e  a d d i t i o n  o f  t h e  l a n g u a g e  p r o p o s e d  
i n  H.B. 340):

(A) a p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n ,  
i n c l u d i n g  a c o m m u n i t y  h e a l t h  a i d e , w h o  r e n d e r s  e m e r g e n c y  
c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  a n  i n j u r e d ,  ill or  
e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l y  a p p e a r s  t o  t h e  
p e r s o n  r e n d e r i n g  t h e  a i d e  t o  b e  in i m m e d i a t e  n e e d  of 
e m e r g e n c y  a i d e  i n  o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  d e a t h  is
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n o t  l i a b l e  f o r  c i v i l  d a m a g e s  a s  a r e s u l t  o f  a n  a c t  o r  
o m i s s i o n  i n  r e n d e r i n g  aid, r e g a r d l e s s  o f  w h e t h e r  t h e  p e r s o n  
is u n d e r  a p r e - e x i s t i n g  d u t y  t o  r e n d e r  a s s i s t a n c e .

W e  w o u l d  b e  h a p p y  t o  e l a b o r a t e  a t  g r e a t e r  l e n g t h  t h e  r e a s o n s  
w h y  t h i s  a m e n d m e n t  is s o  i m p o r t a n t  a n d  a p p r o p r i a t e ,  a n d  t o  
f u r n i s h  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  y o u  f e e l  w o u l d  
b e  h e l p f u l .

L l o y d  B. M i l l e r  
J i l l  \.  De  L a  H u n t

L B M : J A D / k g  

cc: J o h n  H a r t l e
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WINTER 
EMERGENCY 
CARE ■

National Ski Patrol System, Inc., Alaska Division

i &
Marc D, Bond 

Winter Emergency Care Supervisor 
1007 West Third Avenue # 400 

Anchorage, Alaska 99501

W: (907) 279*3581 
H: <*Q7) 345*6078

January 18, 1988

S ■

•; Representative Dave Donley
Chairman, House Labor and Commerce Committee 

. Mail Stop 3100 
P.O. Box V 
Juneau AK 99811

Re: House Bill 340: "An Act granting immunity from civil liability
for providing volunteer emergency services."

Dear Chairman Donley:

I am a volunteer ski patroller at Alyeska Resort. Virtually all 
ski patrollers in Alaska are members of the National Ski Patrol 
System, Inc., a national volunteer organization which trains and 
provides ski patrollers who volunteer millions of hours each year to 
promote ski safety and to rescue loBt and injured nordic and alpine 
skiers.

\ We rigorously train our patrollers in first aid, skiing and
rescue techniques. Many people in Alaska owe their lives or physical 
health to the swift and careful care given them by Alaska ski patrol- 
lers.

Now we are finding that our patrollers are reluctant to become
.%%'&s-:'-involved in rescue situations. Several have quit volunteering their

/'/.time to patrol activities. These patrollers would like to help, but 
over the course of the last several years they have become afraid of 

./^^•■'/Vbeing sued because of their participation in assisting lost and 
.injured skiers.

v Unfortunately we can do little to calm their fears. It is true
that ski patrollers are infrequently sued. It is also true that these 
suits seldom result in judgments against the patrollers. Neverthe­
less, statistics mean little when you find yourself on the receiving 
end of a summons and complaint. I enclose a story from the Riverside 
(California) Mountain Rescue Unit newsletter telling about a $12 
million suit initiated against the organization and several of its 
members by an individual they had rescued.

It seems grossly unfair that one should volunteer time,' money 
. and effort to help others, and then be sued by the very ones helped.

ie  Promoting Ski Safety In America's Last Frontier "k
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Representative Dave Donley 
January 18, 1988 
Page 2

As the late William Prosser stated, "The result of'all this is that 
the good Samaritan who tries to help may find himself mulcted in 
damages, while the priest and the Levite who pass by on the ©♦'her ; .de 
go on their cheerful way rejoicing." W. Prosser, The Law of Tort ? 
56, at 344 (4th ed. 1971).

Our Supreme Court has held that the existing Good Samaritan Act 
does not apply to individuals who have a pre-existing duty to go %o 
the aid of others. (Lee v. State, 490 P.2d 1206 (Alaska 1971)). When 
we put on our patrol parkas and post ourselves on aYA hills and trails 
• throughout the state, we wonder if the court would hold that ski 
patrollers, although volunteers, have that "pre-exi,sting duty" to 
rescue injured skiers, if so, we lose the protection of the Good 
Samaritan Act, and can be sued for real or imagined injuries received 
during the rescue. We do not believe that represents good public 
policy, for it discourages volunteers from helping others -- the 
opposite intent-of the Good Samaritan Act.

Recently Rep. Mike Davis introduced House Bill 340. I enclose a 
copy for your information. The Legislative Affairs Agency tells me. 
that it has bean initially referred to the Labor and Commerce Commit­
tee. Senator Fahrenkamp has introduced identical legislation in the 
Senate. -.. Senate Bill 346.

House Bill 340 would remove the specter of ruinous litigation . 
for volunteer members of rescue squads. I firmly believe it can be =;.
empirically demonstrated that enactment of this legislation would
encourage many Alaskans to participate in volunteer rescue squads.

'.■•v.'.-’Y

It should be noted that the bill does not attempt to eliminate 
liability for gross negligence or intentional acts. Such acts would ■ 
provide a basis for litigation as noted in subsection (b) of AS 
09.65.090. Thus, .escued individuals who are the victims of particu-.^ 
larly abhorrent care would still be provided a forum to redress the :t -- 
matter. ••• v .

•• . -•

I urge you to hold prompt hearings on House Bill 340. It is t'X
good public policy and ought to be enacted. If I can provide addi-
tional .information, please let me know. ■••v.'':;

Sincerely,

Marc Bond

Enc.

cc: Harley Adamson
Tom Smith 
Bob Janes
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Rlverilds Mountain Rescue Unit Sued for Rescue
In October. 1083, the R lvera lde Mountain Rescue 

Unit, Riverside, California woe celled to help in the 
rescue of a stranded mm on the side o f Box Springs 
Mountain above Riverside, The terrain was too difficult 
for the general laity to manuever safely. Craig Fred* 
borg, 23, was hiking with t frlenda when he slipped 
from a viewpoint and fell 70 feet. After Craig’s friends 
found him, they moved him a short dlatar.ee and then 
just waited. Thirty hours elapsed before the RMRU was 
called and arrived on the scene. Using the proper equip* 
ment end the proper methods, the rescue was carried 
out as quickly as safely for the Injured and reacuera 
would allow.

A year later, the RMRU, along with several other 
organisations and Individuals, finds itself on the recelv* 
ing end of a Iwalve million dolUr lawsuit filed by the 
young man who was rescued. Two of the individuals 
being sued are Walt Walker, President of RMRU (who 
was not even on the rescue mission) and hla son, Kevin, 
who was I  member of the rescue mission.

The Riverside Mountain Rencue Unit la one of the 
most active and highly respected rescue units in the 
country, Walt Walker, who boa been with the rescue 
unit fo r 24 years, has an estimated K \0C0 hours of 
volunteer time with the unit. He says, T o  be sued by 
someone we voluntarily risked our own safety for la dif­
ficult, to say the least, to deal with. We wish to con­
tinue—we shill have to wall to see if we can."

Interestingly, since the lawsuit was filed, the RMRU 
has responded to ten calls within a few weeks, and 
eight people are alive beeauie they came,

-R M R U  Newsletter
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SEADOGS
South East Alaska Dogs Organized for 

Ground Search 
by Gloria Houston Way

Juneau — It was the day after Thanksgiving, cold, 
damp and gloomy, when all sane persons were settled 
in front of their cozy fires doing nothing more energetic 
than digesti 1 ̂  leftovers. By late afternoon at the end of 
Basin Road, the steep mountains looming over Silver 
Bow Basin cut off what little  direct light was left.

But th'Te I was, shivering and stomping around, 
waiting for the SEADOGS to arrive, and wondering why 
I had given up my holiday afternoon to watch them work 
out. I think it was mostly curiosity to see if they would 
show up on such a day. But they did, dogs and handlers, 
just as they do week in and week out, year in and year 
out to prepare for every kind of weather situation, every 
kind of emergency and every kind of terrain they might 
encounter in a search.

As a result of this constant training, Juneau's 
SEADOGS can search the wilderness for lost hunters, 
lost children, disoriented hikers. They can search in the 
dark, find an avalanche victim buried under thirty feet 
of snow, or locate victims under the rubble of a col­
lapsed building. The SEADOGS also know how to ride 
chairlifts, snowcats, and helicopters, and run with skiers 
to an avalanche site — anything to get where they need 
to be.

On this November day, the steep wooded hillsides 
covered with underbrush, dead leaves, and old gold min­
ing debris provided a challenging environment for the 
task at hand.

Today the practice would focus on grid searches for 
planted ‘victims' hidden in the woods. The group is 
always recruiting volunteer victims for these practices 
- -  people whose scent is unfamiliar to the dogs. My hus­
band and daughter got roped into it this time. The dogs 
usually rely on air scenting more than on tracking 
ground scents. Juneau’s climate and terrain — rain 
washed slopes, slick ledges and numerous bodies of 
water — make ground tracking useless after about half 
a day.

An air scent travels in a cone shape out from the vic­
tim. The dogs are trained to work from side to side of 
a theoretical cone until they hone in o,, a victim If there 
is no wind there is little  scent; but if there is any wind 
at all, a dog can pick up a scent a quarter of a mile away. 
Generally, the Jogs will go across and into the wind to 
pick up a scent.

In avalanche situations, the scent will travel through 
the snow and 'pool' on the surface of the snow. The 
previous winter I had watched a demonstration of 
SEADOGS training for avalanche work. Beginner dogs 
were practicing finding victims buried in the snow — not 
too far away and not too deep. It was obvious the dogs 
loved thiu game, and especially the rewards and affec­
tion heaped on them when they finally led the searchers 
right to the victim. As their assignments get more 
challenging, Search and Rescue dogs eventually

become the most efficient method known for finding 
avalanche victims, once they are on the scene.

On this afternoon, the group quietly got organized, 
hiding victims and assigning one or more teams to 
search in different sectors for each victim. A dog can 
cover a lot of territory back and forth across a sector, 
saving his handler fruitless effort. When the dog finds 
the victim, he ‘alerts,’ then goes back to his handler, then 
back to the victim, then back and forth between the two 
until the handler finds the victim. Only then is the dog 
rewarded.

While the searches were going on, Bruce Bowler, unof­
ficial spokesman for the group, told me a little  more 
about SEADOGS and what it takes to be a successful 
SAR dog team.

SEADOGS, South East Alaska Dogs Organized for 
Ground Search, was first organized about years

■ ■ I  bbAUUGS has been going ever since, although 
as in most volunteer groups there’s been turnover and 
burn-out. The constant training and practice, as well as 
the ‘on-call’ nature of the commitment, insure that only 
the most dedicated endure.

Currently in Juneau there are four search teams 
^handler and oog) qualified to be on the Gail Out List and 
five or six teams in the Support Group — still in train­
ing. It was obvious me a„ I watched these teams work 
out that each handler loves dogs and each dog loves 
people. That seems to be the main prerequisite for a suc­
cessful team.

Dogs are selected for their good disposition and 
general obedience, as well as their trainability, size, 
breed and sensitivity. Bruce thinks any medium to large 
working breed with high endurance can be suitable, pro­
viding he has the proper bonding, motivation and train­
ing. He also needs a double coat: for warmth, and for 
protection from Devil’s Club — that bane of all

‘‘.̂ CENT C6New 
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S E A D O G S

S O U T H E A S T  A L A S K A  D O G S

O R G A N I Z E D  F O R  G R O U N D  S E A R C H

PO B O X  2 4 4

J U N E A U ,  A L A S K A  9 9 8 0 2

1/15/83

REPRESENTATIVE MIKE DAVIS 
ALASKA STATE LEGISLATURE 
PO BOX V
JUNEAU, AK. 99811 

REPRESENTATIVE DAVIS:

I AM WRITING YOU IN SUPPORT OF HOUSE BILL "AN ACT GRANTING IMMUNITY FOR
VOLUNTEER EMERGENCY SERVICES". "SEADOGS" IS A STATEWIDE SEARCH AND RESCUE 
DOG ORGANIZATTON WHICH PROVIDES TRAINED SEARCH DOGS AND HANDLERS TO THE STATE 
TROOPERS, COAST GUARD, AND AIRFORCE RESCUE CENTERS, AS WELL AS LOCAL LAW 
ENFORCEMENT AGENCIES ON A VOLUNTEER BASIS. OUR HANDLERS DEVOTE MANY HOURS 
OF THEIR PERSONAL TIME EVERY WEEK TRAINING FOR SEARCHES, AND THE TIME THEY 
SPEND IN THE FIELD SEARCHING FOR SOMEONE'S CHILD, A LOST HIKER OR HUNTER, OR 
SOMEONE TRAPPED IN AN AVALANCHE OR EARTHQUAKE RUBBLE IS PAID FOR OUT OF OUR 
OWN POCKETS. THIS BILL WOULD ALLOW TEAM MEMBERS TO OPERATE CONFIDENT IN THE 
KNOWLEDGE THAT ANY FIRST AID ADMINISTERED BY THEM, OR ANY ATTEMPTS TO ASSIST 
A LOST OR INJURED INDIVIDUAL WITHIN THE SCOPE OF OUR TRAINING, WOULD NOT BE 
MET BY CIVIL LIABILITY.

WE WHOLEHEARTEDLY SUPPORT THE BILL, AND REQUEST THAT YOU GIVE IT YOUR BEST 
EFFORTS.

SINCERELY

L. BRUCE BOWLER
PRESIDENT
SEADOGS

M E M B E R :  N A S A R
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NATIONAL 
SKI PATROL NATIONAL SKI PATROL SYSTEM, INC.

A L A S  k : a  d i v i s i o n  "
   DIVISION

. 101 College Road   T1TLE
Fairbanks, Alaaka 
January 16, 1988

Representative Mike Davis 
Fairbanks Legislative Delegation 
Fairbanks, Alaska

Dear Representative Davis;
*

Res House Bill # 340

Thank you for your interest in amending the "Good Samaritan" act 
in the State of Alaska.

The Ski Patrol is a volunteer organization dedicated to public 
service by promoting safe Bkiing and providing rescue services. 
All members are trained in emergency first aid care to the level 
of American Red Cross Advanced First Aid, or beyond. This bill 
will directly and immediately affect our position as volunteers.

As the Director of the Ski Patrol in Alaska, representing three 
hundred and fifty members, I strongly urge your support of Senate 
Bill #346 ,and request immediate action on said bill.

Thank you.

Sincerely,

Harley Acfamfcon 
DIVISION J7TRECTOR 
ALASKA DIVISION 
NATIONAL SKI PATROL SYSTEM
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HB  340

I M MU N ITY  F O R . V O L U N T E E R  RE SCU E G R O U P S

PL EAS E S U P P O R T  TH ESE DILLS. T H E Y  W O U L D  AID T H E  O P E R A T I O N S  OF TH E CI V I L  
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SP RI N G ER SUND ST UR G U L E W S K I
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¥C3 H HI Dll I  HMD IS
LEGISLATIVE AFFAIRS AGENCY

M  E M O R A O U M  February 19, 1988

POUCHY STATE CAPttCX 
JUNEAU. AlASKA 99811 

9 0 /  46S 3800

SUBJECT: Immunity for volunteers - CSHB 340(L&C)

TO: Representative Mike Davis

FROM: Edward H. Hein
Legislative Counsel

You asked that I comment on the issues raised at the House 
Judiciary Committee meeting on CSHB 340 (L&C). The issues 
mentioned and my comments follow.

1. Preexisting duty to rescue. This bill does not remove 
or impose a preexisting duty on anyone. Nor does the bill 
clarify who has a preexisting duty. The bill says that 
whether or not you have a preexisting duty to render assis­
tance in an emergency, if you render aid while acting as a 
volunteer member of an emergency services organization you 
will not be held civilly liable for your negligence. The 
courts have not spelled out who has a preexisting duty and 
who does not. This bill provides immunity without regard to 
preexisting duty. The effect is to assure these volunteers 
that they have immunity just as ordinary citizens do under 
the good Samaritan act, without 'have to decide whether the 
volunteers have a preexisting duty. Another way to look at 
iu: the bill overrules the Lee case for emergency services
volunteers.

2. Definitions of volunteer and compensation. The word 
"volunteer" can have different meanings. Ordinarily it re­
fers to a person who does or offers to do something he is 
not under any obligation or compulsion to do. A volunteer 
may or may not be compensated in any way for his services.
A  volunteer may or may not be obligated to perform services 
or acts after volunteering. An example might be someone who 
volunteers for military service instead of being drafted. 
Another example is the Peace Corps or Vista volunteer. 
Whether the volunteer is to be compensated in any way, and 
whether the volunteer takes on any legal obligations to do
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Page 2
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anything, is ordinarily a matter of contract. In the con­
text of this bill, I believe it is necessary to specify by 
definition who qualifies as a volunteer. Without a defini­
tion, it is not clear who is covered by the immunity. The 
def ‘ ->.ition in the bill addresses the question, "How much can 
a person be paid before he is no longer considered a volun­
teer?" The bill, by its terms, makes it unnecessary to 
address the question of whether a person must be under no 
preexisting duty in order to be considered a volunteer. 
Because questions have been raised about whether the defini­
tion of volunteer would allow volunteers to be compensated 
with ski lift tickets, you may wish to consider an amend­
ment. At page 1, line 20, you could dc ete "received 
financial consideration of" and insert "is paid". This, I 
believe, would make it clear that only money payments are 
considered.

3. Liability of organizations. The bill provides immunity 
for organizations that exist for the purpose of providing 
emergency services, but the immunity applies only to the 
negligence of the organizations' volunteer members. If you 
wish to allow injured persons to hold an organization liable 
for the volunteer's negligence, I would suggest the 
following amendment: at line 11, delete "An organization
and its members are" and insert "A member of an organization 
that exists for the purpcse of providing emergency services 
is"; at line 14, delete "organization or members are" and 
insert "member is"; at lines 16 - 18, delete "(1) the 
organisation exists for the purpose of providing the service 
rendered; and (2)".

4. Advanced life support. It was proposed by Representa­
tive Barnes and by the Department of Health and Social 
Services representative at the meeting that the bill be 
amended to provide that volunteers would not have immunity 
if they tried to administer advanced life support procedures 
without being certified under AS 18.08. If you wish to 
exempt such services from the immunity provision of AS 09.- 
65.090(c), I would suggest that you not use the definition 
of advanced life support in AS 18.08.090. That definition 
specifies that advanced life support is an emergency care 
technique provided under the written or oral orders of a 
physician. It would be clearer If you spelled out the 
techniques that are excluded from immunity coverage. For 
example, you might add this amendment: After line 23, 
insert "(d) The immunity provided under (c) of this section 
does not apply to civil damages that result from providing
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or attempting to provide any of the following advanced life 
support techniques unless the person who provided them was 
authorized by law to provide them: (1) electric cardiac
defibrillation; (2) administration of antiarrhythmic agents;
(3) intravenous therapy; (4) intramuscular therapy; or (5) 
use oi endotracheal intubation devices."

Note that under AS 18.08.084(c) and 18.08.088, a person who 
provides advanced life support services outside a hospital 
without being authorized by law is guilty of a misdemeanor, 
punishable by a maximum fine of $1,000 and 90 days in jail. 
Also note that the amendment excluding advanced life support 
procedures from immunity would apply only to emergency 
services volunteers and only when they are "on duty." A  
person might be immune from civil liability for negligently 
administering advanced life support under the existing good 
samaritari act, AS 09.65.090(a). The immunity under that 
subsection would not apply if the person were under a pre­
existing duty or if administering advanced life support 
amounted to gross negligence or reckless conduct.

E H H :bb 
wkb3/006



Alaska State Legislature
Representative Mike Davis D-str.ict 19
P.O. Box V Interim Office:
Juneau, Alaska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

TO: H o u s e  J u d i c i a r y  C o m m i t t e e
FROM: Rep. M i k e  D a v i s  
DATE: "larch 7, 1 9 8 8
RE: H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .

Y o u  h a v e  b a c k  b e f o r e  y o u  H o u s e  Bi l l  340. T h e  b i l l  a m e n d s  t h e  
G o o d  S a m a r i t a n  A c t  to  p r o t e c t  m e m b e r s  o f  v o l u n t e e r  f i r s t  a i d  
o r g a n i z a t i o n s  f r o m  l i a b i l i t y .  In effect, t h i s  l e g i s l a t i o n  
o v e r t u r n s  t h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  in L e e  v. S t a t e  of  
A l a s k a  a n d  F r a n k  J o h n s o n  (Alaska 490 P . 2d  1206).

T h e  C o m m i t t e e  r a i s e d  s e v e r a l  c o n c e r n s  a b o u t  t h e  l e g i s l a t i o n .  
T h e s e  i s s u e s  a r e  o u t l i n e d  in E d  H e i r ' s  m emo, w h i c h  is in y o u r  
p a c k e t .  I b e l i e v e  t h e  CS p r e p a r e d  b y  t h e  s u b c o m m i t t e e  
a d d r e s s e s  t h e  c o n c e r n s ,  a n d  I s u p p o r t  its p a s s a g e .

T n e  CS m a k e s  t h e  f o l l o w i n g  c h a n g e s  in t h e  bill:

1. r e m o v e s  p r o t e c t i o n  f o r  o r g a n i z a t i o n s ,  w h i l e  r e t a i n i n g  
i m m u n i t y  f o r  t h e i r  v o l u n t e e r s ;

2. c l a r i f i e s  t h a t  it is e m e r g e n c y  a i d  t o  i n j u r e d  p e r s o n s  
t h a t  is p r o t e c t e d  b y  t h e  bill;

3. c l a r i f i e s  t h a t  c a s h  p a y m e n t s  t o  v o l u n t e e r s  a r e  
r e s t r i c t e d ,  b u t  n o t  l i f t  t i c k e t s  o r  r e i m b u r s e m e n t  f o r  
e x p e n s e s .

4. e x c l u d e s  f i v e  a d v a n c e d  l i f e  s a v i n g  t e c h n i q u e s  f r o m  
c o v e r a g e  b y  t h e  l e g i s l a t i o n .



Alaska State Legislature
Representative Mike Davis District 19
P.O. Box V  Interim Office:
Juneau, Alaska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708
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C h a i r m a n ,  JJouse J u d i c i a r y  C o m m i t t e e  
FROM: Rep. M i k e  Da v i
DATE: F e b r u a r y  26, 1 9 8 ^
RE: H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  servi c e s .

A s  y o u  k now, l a s t  w e e k  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
e s t a b l i s h e d  a s u b c o m m i t t e e  t o  c o n s i d e r  H B  340. T h i s  b i l l  
a m e n d s  t h e  G o o d  S a m a r i t a n  A c t  t o  p r o t e c t  v o l u n t e e r  f i r s t  a i d  
o r g a n i z a t i o n s  a n d  t h e i r  m e m b e r s  f r o m  l i a b i l i t y .  T h e  
s u b c o m m i t t e e  c o n s i s t s  o f  Rep. Cotten, Rep. T a y l o r ,  a n d  
y o u r s e l f .

T h e  full c o m m i t t e e  r a i s e d  s e v e r a l  i s s u e s  r e l a t e d  t o  t h e  bill. 
A t t a c h e d  is a m e m o  f r o m  E d  Hein, l e g i s l a t i v e  c o u n s e l ,  
o u t l i n i n g  t h e s e  i s s u e s  a n d  o f f e r i n g  s o m e  o p t i o n s  f o r  d e a l i n g  
w i t h  them. I h a v e  i n c o r p o r a t e d  m o s t  o f  t h o s e  a m e n d m e n t s  in t o  
t h e  a t t a c h e d  d r a f t  c o m m i t t e e  s u b s t i t u t e .

I f  y o u  h a v e  q u e s t i o n s  or  c o n c e r n s  a b o u t  t h e  CS, p l e a s e  fe e l  
f r e e  t o  c o n t a c t  me. I w o u l d  b e  h a p p y  to  d i s c u s s  t h e  
l e g i s l a t i o n  w i t h  you. I h o p e  H B  340 c a n  b e  b r o u g h t  b a c k  
b e f o r e  t h e  full H o u s e  J u d i c i a r y  C o m m i t t e e  e a r l y  n e x t  w e e k .
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M E M O R A N D U M January 11, 1988

SUBJECT: Immunity from civil liability for volunteer 
emergency services (Work Order No. 5-1495)

TO:

FROM:

Representative Mike Davis

Edward H. Hein q / k '
Legislative Counsel

You have asked whether volunteer ski patrol members are in 
fact open to liability for negligence during rescue oper­
ations and whether, therefore, your legislation (Work Order 
No. 5-1495A) is needed.

Your bill amends AS 09.60.090, Alaska's "Good Samaritan" 
law. This law provides immunity from civil liability for 
negligent acts or omissions by persons rendering emergency 
aid to people in immediate danger of serious harm or death. 
The purpose of the law is to encourage people to voluntarily 
come to the aid of persons in need of rescue without having 
to fear potential civil liability for negligence. Lee v. 
State, 490 P.2d 1206, 1209 (Alaska 1971).

The Alaska Supreme Court in Lee ruled that the immunity 
under this statute does not extend to persons, such as state 
troopers, who are under a "pre-existing duty to rescue." It 
is an open question whether ski patrollers have a 
pre-existing duty to rescue. The Alaska courts have not 
decided that question. It can be argued that ski patrollers 
are under a pre-existing duty to rescue and are, therefore, 
not immune from civil liability under Alaska's Good 
Samaritan Act. In order that ski patrollers and other 
similar rescue group volunteers are assured of immunity, it 
would be prudent to have the provisions of your bill or 
similar language in the statutes.



Representative Mike Davis 
Tage 2
January 11, 1988

If you have further questions or comments about this matter 
feel free to contact me at your convenience.

EHH:gc 
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T h e L a b o r  & C o m m e r c e C o m m i t t e e  h a s  c o n s i d e r e d  H B  340
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t h e  s a m e  t i t l e

[ ] a t t a c h e d  a m e n d m e n t ( s )

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  t h e
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ADOPTS: [ ] l e t t e r  o f  i n t e n t
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 ̂ z e r o  f i s c a l  n o t e  %.
[ ] z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  no t e

p u b l i s h e d  _________________________

[ ] s a m e  a s  p r e v i o u s  2e r o  fiscal

n o t e  p u b l i s h e d

SIGNING DO





REPRESEN TAT IVE
PETER GOLL
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S  T  A  T  E  O  F  A  I, A  S  li A

H O U SE O F R EPRESEN TA T IV ES

M E M O R A N D U M

D A T E M a r c h  1, 1988

TO

F R O M R e p r e s e n t a t i v e  P e t e r  C

H o u s e  J u d i c i a r y  Commil

S U B J E C T C S H B  344 (HESS)

A t t a c h e d  p l e a s e  f i n d  m a t e r i a l s  r e l a t e d  to a b u s e  o f  the 
d i s a b l e d .

P h y s i c a l  a n d  s e x u a l  a b u s e  o f  m e n t a l l y  a n d  p h y s i c a l l y  
d i s a b l e d  a d u l t s  is a p r o b l e m  in A l a s k a  a n d  n a t i o n a l l y .

HB 344 e s t a b l i s h e s  m a n d a t o r y  r e p o r t i n g  r e q u i r e m e n t s  and 
p r o c e d u r e s  for i n v e s t i g a t i o n  of  a t t a c k s  on  t h o s e  a d u l t s  who 
are so s e v e r e l y  d i s a b l e d  t h a t  t h e y  a r e  c l e a r l y  u n a b l e  to 
p r o t e c t  t h e m s e l v e s .

Th e  D i v i s i o n  o f  F a m i l y  and Y o u t h  S e r v i c e s  r e p o r t s  t h a t  in 
1986, t h e r e  w e r e  202 a c t u a l  " r e p o r t s  o f  h a r m "  to the e l d e r l y  
a n d  312 " r e p o r t s  o f  h a rm" to d i s a b l e d  a d u l t s  u n d e r  the age 
of 65 in A l a s k a .

T h a t  is a t o t a l  o f  514 r e p o r t e d  c a s e s  in a s i n g l e  year. The 
r e p o r t e d  c a s e s  r e p r e s e n t  o n l y  a p o r t i o n  o f  a c t u a l  i n c idents.

A t t a c h e d  are:

1. L e t t e r  o f  s u p p o r t  f r o m  the " A l a s k a  S t a t e  A s s o c i a t i o n  of 
R e t a r d e d  C i t i z e n s " .
2. L e t t e r  o f  s u p p o r t  f r o m  the " A s s o c i a t i o n  o f  R e t a r d e d  
C i t i z e n s  o f  A n c h o r a g e " .
3. L e t t e r  to Rep. P e t e r  Go l l  f r o m  Mr. D a v i d  M a l t m a n  w i t h  
o r i g i n a l  d r a f t  bill.
4. S a m p l e  c a s e  files.
5. A n  " A n a l y s i s  of  S t a t e  L a w  a n d  P r o p o s e d  M o d e l  L e g i s l a t i o n "  
c o v e r i n g  t h i s  a r e a  of  c o n c e r n ,  p u b l i s h e d  b y  t h e  S c h o o l  of 
S o c i a l  W o r k ,  B a r r y  U n i v e r s i t y ,  M i a m i  S h a r e s ,  F l o r i d a .
6. S a m p l e s  o f  s t a t u t e s  s i m i l a r  to  the l a n g u a g e  c o n t a i n e d  in 
HB  311, f r o m  t w o  o t h e r  states.
7. N e w s  a r t i c l e s .
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D A T E :_ /14 a 11. M k k  

C o m m i t t e e  h a s  c o n s i d e r e d  H B  344

" A n  A c t  r e l a t i n g  t o  p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  p e r s o n s . "

R E C O M M E N D S :

[ r e p l a c e  w i t h  

[ ] a t t a c h e d  a m e n d m e n t ( s )

d o  p a s s  

] d o  n o t  p a s s  

] n o  r e c o m m e n d a t i o n  

] i n d i v i d u a l  r e c o m m e n d a t i o n s  

] a d d i t i o n a l  r e f e r r a l  t o  the

[ ^  t h e  s a m e  t i t l e  

[ ] a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ ] ______________l e t t e r  o f

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :

[ ] f i s c a l  i m p a c t

[ ] ze r o  f i s c a l  n o t e

[ ] ze r o  w i t h  a n a l y s i s

in t e n t

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  ________________________

[ s / f  s a m e  a s  p r e v i o u s  z e r o  fiscal 

n o t e  p u b l i s h e d  "2 /12-/ % %  

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :
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#

#

O r i g i n a l  sponsor: H e a l t h ,  E d u c a t i o n  and
S o c i a l  S e r v i c e s  C o m m i t t e e

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D
1 IN T H E  H O U S E  S O C I A L  S E R V I C E S  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 344 (HESS)

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an A ct e n t i tled: " An A ct r e l a t i n g  to the p r o t e c t i o n  of  p e r s o n s  w i t h

7 d i s a b i l i t i e s  a n d  to d i s a b l e d  a d u l t s  w h o  are v i c t i m s

8 of p h y s i c a l  or s e x u a l  a s s a u l t . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

10 * S e c t i o n  1. AS  0 9 . 6 5 . 1 5 0 ( a )  is a m e n d e d  to read:

11 (a) T h e  d r i v e r  of a v e h i c l e  a p p r o a c h i n g  a p h y s i c a l l y  d i s a b l e d

12 p e d e s t r i a n  w h o  is c a r r y i n g  a w h i t e  or  m e t a l l i c - c o l o r e d  cane, o r  u s i n g

13 s p e c i a l  e q u i p m e n t  fo r  m o b i l i t y ,  o r  u s i n g  a s e r v i c e  animal, s h a l l  take

14 p r e c a u t i o n s  n e c e s s a r y  to a v o i d  i n j u r y  to the p e d e s t r i a n  or t he s e r v i c e

15 animal. A  d r i v e r  w h o  fails to tak e  n e c e s s a r y  p r e c a u t i o n s  and, as a

16 result, £ a u s e a_-in4urv— to. the p e d e s t r i a n  or the s e r v i c e  a n i m a l , or

17 p a u s e s  p r o p e r t y  d a m a g e j  J L ^ l i a b l e  [IN D A M A G E S ]  f or the i n j u r y  or

18 d a m a g e  cau£

19 * Sec. 2. A S  1 1 . 7 6 . 1 3 0 ( a )  is a m e n d e d  to read:

20 (a) A  p e r s o n  c o m m i t s  t he c r i m e  of i n t e r f e r e n c e  w i t h  the r i g h t s

21 of a d i s a b l e d  p e r s o n  if the p e r s o n  i n t e n t i o n a l l y  p r e v e n t s  o r  r e s t r i c t s

22 (1) a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  p e r s o n  f r o m  h a v i n g

23 full and fre e  p e d e s t r i a n  u s e  of a street, h i g h w a y ,  s i d e w a l k ,  w a l k w a y ,

24 or o t h e r  t h o r o u g h f a r e ,  to the sam e  e x t e n t  t h a t  a ny o t h e r  p e r s o n  has a

25 right to p e d e s t r i a n  use; or

26 (2) a p h y s i c a l l y  d i s a b l e d  p e r s o n  f r o m  b e i n g  a c c o m p a n i e d  or

27 a s s i s t e d  by  a c e r t i f i e d  s e r v i c e  a n imal, w i t h o u t  a n  e x t r a  c h a r g e  f or

28 the s e r v i c e  animal, in a c o m m o n  c a r r i e r ,  p l a c e  of p u b l i c  a c c o m m o d a -

29 tion, or o t h e r  p l a c e  to w h i c h  the g e n e r a l  p u b l i c  is i n v i t e d ,  e x c e p t  as

H B 0 3 4 4 B  -1- C S H B  3 4 4 (HESS)



(15) an e m p l o y e e  of  a h o m e m a k e r  p r o g r a m  or h o m e  h e a l t h  a i d e

p r o g r a m ;

(16) an e m e r g e n c y  m e d i c a l  t e c h n i c i a n  or p a r a m e d i c  in  the 

m o b i l e  i n t e n s i v e  c a r e  p r o g r a m .

(b) A  p e r s o n  w h o  k n o w i n g l y  (fails  ̂o r  r e f u s e s — make___a___^report 

r e q u i r e d  u n d e r  (a) of this s e c t i o n  is g u i l t y  of a ^ c l a s s  B m i s d e m e a n o r

(c) In this s e c t i o n ,  " d i s a b l e d  a d u l t  ! m e a n s  a p e r s o j T  18 yea£3--bf

ag e  o ^ o l d ^ r 1 w h o  ha s  a p h y s i c a l  or m e n t a l  ̂ d i s a b i l i t y , or p h y s i c a l  or  

m e n t a l  imp a i r m e n t ,  as d e f i n e d  ipr"AS 18 .80. 3 0 0 V ^ ^ )

Sec. 4 7 . 2 4 . 1 2 0 .  I M M U N I T Y  F l t O M - M - A B T E T T Y ; R E T A L I A T I O N  P R O H I B I T E D ,

(a) A  p e r s o n  w ho in  g o o d  f a i t h  m a k e s  a r e p o r t  u n d e r  A S  4 7 . 2 4 . 1 1 0 ,  

r e g a r d l e s s  of w h e t h e r  the p e r s o n  is r e q u i r e d  to do so, is i m m u n e  f r o m  

c i v i l  o r c r i m i n a l  l i a b i l i ty that m i g h t  o t h e r w i s e  be i n c u r r e d  o r  im- 

p o s e d ( ^ f o r m a k i n g  the r e p o r t T

(b) A n  e m p l o y e r  or  s u p e r v i s o r  of a p e r s o n  w h o  in g o o d  f a i t h  

m a k e s  a report u n d e r  AS  4 7 . 2 4 . 1 1 0  m a y  not d i s c h a r g e ,  d e m o t e ,  t r a n s f e r ,  

r e d u c e  pay or b e n e f i t s  or  w o r k  p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w o r k  

p e r f o r m a n c e  e v a l u a t i o n  of, or t ake o t h e r  d e t r i m e n t a l  a c t i o n  a g a i n s t  

the p e r s o n  b e c a u s e  the p e r s o n  m a d e  the report. The p e r s o n  m a k i n g  the 

r e p o r t  m a y  b r i n g  a c i vil a c t i o n  for c o m p e n s a t o r y  and p u n i t i v e  d a m a g e s  

a g a i n s t  an e m p l o y e r  or  s u p e r v i s o r  w h o  v i o l a t e s  this s u b s e c t i o n .  In 

t he c i vil a c t i o n  t h e r e  is a r e b u t t a b l e  p r e s u m p t i o n  that the d e t r i­

m e n t a l  a c t i o n  by t he e m p l o y e r  or s u p e r v i s o r  w as r e t a l i a t o r y  if it w as 

t a k e n  w i thin 90 d a y s a f t e r the r e p o r t  w as made.

Sec. (̂ 4*. AS 28 .15 .0 3 1 ( b ) " ( 4 0 \ s  r e p e aled.
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B Y  T HE HEALTH, E D U C A T I O N  A N D
1 IN T H E  H O U S E  S O C I A L  SERVICES C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 344 (HESS)

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  entitled: " An A c t  r e l a t i n g  to the p r o t e c t i o n  of p e r s o n s  w i t h

7 d i s a b i l i t i e s  an d  to d i s a b l e d  adults who a r e  v i c t i m s

8 of p h y s i c a l  )or s e x u a l  a s s a u l t . "  )

{ ' '
9 B E  IT E N A C T E D  BY  THE L E G I S L A T U R E  OF  T H E  STATE~~OF ALASKA:

«

10 *  S e c t i o n  1. AS 0 9 . 6 5 . 1 5 0 ( a )  is a m e n d e d  tn?^read:

11 (a) The d r i v e r  of  a v e h i c l e - a p p r o a c h i n g  a p h y s i c a l l y  d i s a b l e d

12 p e d e s t r i a n  who is c a r r y i n g  a w h i t e  or m e t a l l i c - c o l o r e d  cane, o r  u s i n g

13 s p e c i a l  equipment f o r  m o b i l i t y ,  or  u s i n g  a s e r v i c e  animal, s h a l l  t ake

14 p r e c a u t i o n ^  n e c e s s a r y  to a v o i d  i n j u r y  to the p e d e s t r i a n  or t h e  s e r v i c e

15 a n i mal. A d r iver w h o  f a ils tn t a k e  n e c e s s a r y  p r e c a u t i o n s  and, as a

16 result, causes i n j u r y  to the p e d e s t r i a n  or the service a n i m a l , or

17 c a u s e s  p r o p e r t y  d a m a g e ,  is l i a b l e  [IN  DAMAGES] for the i n j u r y  or

18 d a m a g e  caused. __

19 *  Sec. 2. AS 1 1 . 7 6 . 1 3 0 ( a )  i s ^ a m e n d e d  to read:

20 (a) A p e r s o n  c o m m i t s  the c r i m e  of i n t e r f e r e n c e  w i t h  t he r i g h t s

21 of  a d i s a b l e d  p e r s o n  if  the p e r s o n  i n t e n t i o n a l l y p r e vents or  r e s t r i c t s

22 (1) a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  p e r s o n  f r o m  h a v i n g

23 f ull a nd free p e d e s t r i a n  u s e  of a street, h i g h w a y ,  sidewalk, w a l k w a y ,

24 or  o t h e r  thor o u g h f a r e ,  to the same e x t e n t  that any other p e r s o n  ha s  a

25 r i g h t  to p e d e s t r i a n  u s e ;  or ~ /

<  - /
26 (2) a p h y s i c a l l y  d i s a b l e d  p e r s o n  f r o m  b e i n g  a c c o m p a n i e d  or

27 a s s i s t e d  by a c e r t i f i e d  s e r v i c e  animal, w i t h o u t  a n  extra c h a r g e  f o r

23 t h e  s e r v i c e  animal, in  a c o m m o n  c a r r i e r ,  p l a c e  of p u blic a c c o m m o d a -

29 tion, or o t h e r  p l a c e  to w h i c h  the g e n e r a l  p u b l i c  is invited, e x c e p t  as

H B 0 3 4 4 B  -1- CSHB 3 4 4 (HESS)
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V * "  

6 
7

>-8

1

A

p r o v i d e d  in (b) of this section.

*  Sec. 3. A S  4 7 . 2 4  is amended by a d d i n g  n e w  s e c t i o n s  to read:

A R T I C L E  2. P R O T E C T I O N  O F  D 1 S A B L E D _ A , D U L T S .

Sec. 4 7 . 2 4 . 1 1 0 .  REPORTS O F  P H Y S I C A L  OR  S E X U A L  A S S A U L T .  (a) The 

f o l l o w i n g  p e r s o n s  who, in the p e r f o r m a n c e  ,of— -their p r o f e ssional 

duties, h a v e / r e a s o n a b l e  cause/to b e l i e v e  that a d i s a b l e d  adult is a

v i c t i m  of a s s a u l t  u n d e r  AS 1 1 . 4 1 . 2 0 0  - 1 1 . 4 1 . 2 3 0  or  s e x u a l  assault

u n d e r ' A S  1 1 . 4 1 . 4 1 0  - 11.41.420, Jiind that the d i s a b l e d  a d ult is unable

to r e p o r t  the crime,) shall p r o m p t l y  r e p o r t  the c r i m e  to the nearest 

law e n f o r c e m e n t  agency: ^

a p h y s i c i a n  or o t h e r  l i c e n s e d  h e a l t h  care provider; 

a m e n t a l  health p r o f e s s i o n a l  as d e f i n e d  in  AS  47.30.-

a pharmacist;

an  a d m i n i s t r a t o r  o r  e m p l o y e e  of a n u r s i n g  home, resi- 

or h e a l t h  care f a c i l i t y ;

a c a r e t a k e r  of the d i s a b l e d  adult;
El-')

TV'
a g u a r d i a n  or c o n s e r v a t o r  of^ t h e ' d i s a b l e d  adult; 

a p o l i c e  officer a s  d e f i n e d  in AS  1 8 . 6 5 . 2 9 0 ;  

a v i l l a g e  public s a f e t y  o f f i c e r ;  

a v i l l a g e  health a i d e ;

a s o cial worker; (̂ j "'j j )

a m e m b e r  of the c l e r g y ;  "J

a s t aff employee o f  a .program o r  p r o j e c t  s e r v i n g  dis-

a l i c e n s e d  foster c a r e  p r o v i d e r ;

a pai d  employee o f  a d o m e s t i c  v i o l e n c e  and sexual 

a s s a u l t  p r o g r a m  or  a crisis i n t e r v e n t i o n  a nd p r e v e n t i o n  p r o g r a m  as 

d e f i n e d  in A S  18.66.900;
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p r o g r a m ;

(15) an e m p l o y e e  of a h o m e m a k e r  p r o g r a m  or h o m e  h e a l t h  aide

(16) an  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  or  p a r a m e d i c  in the

m o b i l e  i n t e n s i v e  c a r e  program.

(b) A p e r s o n  w h o  knowinglyv(fai^s o r  r e f u s e s  to_ a; report

r e q u i r e d  u n d e r  (a) of this s e c t i o n _ j ^ — g u i l t y  of a V c l a s s  B ^nirsdemeajnor '.)■

(c) In  this section,. " d i s a b l e d  adult/ m e a n s  a p e r s o n  18 years] of

age or o l d e r  w h o  h as a physi c a l  o r  m e n t a l  d i s a b i l i t y ,  o r  p h y s i c a l  or

t S'v )
m e n t a l  i m p a i r m e n t ,  as d e f ined i n  A S  1 8 . 8 0 . 3 0 0 .

Sec. 4 7 . 2 4 . 1 2 0 .  IMMUNITY F R O M  LIABILITY-; R E T A L I A T I O N  PROHIBITED,

(a) A  p e r s o n  w h o  in  g ood faith m a k e s  a r e p o r t  u n d e r — A S ^ 4 7  .24.110, 

r e g a r d l e s s  of w h e t h e r  the p e r s o n  is  r e q u i r e d  to do soy-~-is im m u n e  jifrom 

c i vil or criroirmrf— l i a b i l itv that m i g h t  o t h e r w i s e  be i n c u r r e d  or i m­

p o s e d  fqfr m a k i n g  the report.

(b) A n  e m p l o y e r  or s u p e r v i s o r  of a p e r s o n  w h o  in g o o d  faith 

m a k e s  a r e p o r t  u n d e r  A S  4 7 . 2 4 . 1 1 0  m a y  n ot d i s c h a r g e ,  d e m o t e ,  transfer, 

r e d u c e  p a y  or  b e n e f i t s  or work p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w ork 

p e r f o r m a n c e  e v a l u a t i o n  of, or t a k e  o t h e r  d e t r i m e n t a l  a c t i o n  against 

the p e r s o n  b e c a u s e  the person m a d e  the report. T h e  p e r s o n  m a k i n g  the 

r e p o r t  m a y  b r i n g  a civil action f o r  c o m p e n s a t o r y  a nd p u n i t i v e  damages 

a g a i n s t  an  e m p l o y e r  or s u p e r v i s o r  w h o  v i o l a t e s  this s u b s e c t i o n .  In 

the civil a c t i o n  t h e r e  is a r e b u t t a b l e  p r e s u m p t i o n  tha t  the d e t r i­

m e n t a l  a c t i o n  by t he e m p loyer o r  s u p e r v i s o r  w a s  r e t a l i a t o r y  if it was 

t a k e n  w i t h i n  90 d ays a f t e r  the r e p o r t  w a s  made.

Sec. 4. AS  2 8 . 1 5 . 0 3 1 ( b ) ( 4 )  is r e p e a l e d .

(n . v t
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8 47.10.290

>urt to h ea r the

' of th is section 
■ewhere, before 
unicate the  na- 
’om m unication 
itive language, 
section applies

A laska N ative 
• (Indian Child 
of N ative chil- 
gs. (§ 1 a r t  III 
104 SLA 1971; 
am  § 132 ch 6 

38 SLA 1986)

lude provisions for 
» part" in the sec- 
tituted "may not 
t operate to pro-
■ence.

. Sup. Ct. Op. No. 
122), 690 P.2d 10 
Sup. Ct. Op. No. 
. 704 P. 2d 774

5 the context

10.120(a) and 
onal, m ental,

>e w ithin the

hin the  ju ris- 

ld Social Ser-

§ 47.’ ' ’.010 W e l f a r e , S o c ia l  S e r v ic e s  &  I n s t it u t io n s  § 47.17.020

(6) ju v e n ile  dotention facility” m eans separate quarte rs  w ith in  a 
city ja il used for the  detention of delinquent minors;

(7) 'juvenile  detention home" or "detention home” is a separate 
establishm ent, exclusively devoted to the  detention of m inors on a 
short-term  basis and not a part of an ad u lt jail;

(8) "minor" is a person under 18 years of age. (§ 1 a r t  I ch 145 SLA 
1957; am § 5 ch 110 SLA 1967; am §§ 5, 6 ch 27 SLA 1970; am §§ 27 
— 28 ch 63 SLA 1977; am §§ 91, 92 ch 138 SLA 1986)

Reviaor'* notes. — Paragraph (6) was 
enacted aa (a). Renumbered in 1986.

Tb-organized in 1985 and 1986 to alpha­
betize the terms defined.

, E ffect o f  am endm ents. — The 1986 
amendment inserted "'care' or” and 
"47.10.120(a) and 47.10.230(c)” in para­
graph (1) and added paragraph (6).

NOTES TO DECISIONS

"Minor" and "delinquent m inor.” — 
The general definition of "minor” in para­
graph (8) is inapplicable to the detention 
of a delinquent minor until the minor's 
nineteenth birthday under AS 47.10.080,

47.10.100, and likewise, it is inapplicable 
to the responsibility to pay support for a 
delinquent minor committed under those 
sections. In re S.C.Y., Sup. Ct. Op. No. 
3179 (File No. S-1509), P.2d (1987).

C hap te r 17. Child  P ro tec tion .
Section

20. Persons required to report
22. Training
23. Reports regarding child pornography 
64. Photographs and x-rays

Section
68. Penalty for failure to report
69. Protective injunctions
70. Definitions

Sec. 47.17.010. P u rp o se .

NOTES TO DECISIONS

Cited in Gerlach v. State, Ct. App. Op.
No. 468 (File No. A-501), 699 P.2d 358 
(1985).

Sec. 47.17.020. P e rso n s  re q u ire d  to rep o rt, (a) The following 
persons who, in  the performance of their occupational duties, have 
cause to believe th a t a child has suffered harm  as a resu lt of child 
abuse or neglect shall immediately report the harm  to the  nearest 
office of the departm ent:

(1) practitioners of the healing arts;
(2) school teachers and school adm inistrative staff m em bers of pub­

lic and private schools;
(3) social workers;
(4) peace officers, and officers of the Departm ent of Corrections;
(5) adm inistrative officers of institutions;
(6) child care providers;

3 5



§ 47.17.020 A l a s k a  S t a t u t e s  S u p p le m e n t  § 47.17.020
(7) paid employees of domestic violence and sexual a ssau lt pro­

gram s, and crisis intervention and prevention program s as defined in 
AS 18.66.900.

(b) This section does not prohibit the named persons from reporting 
cases th a t  have come to th e ir attention in th e ir nonoccupational ca­
pacities, nor does it prohibit any other person from reporting a child’s 
harm  th a t  the person has cause to believe is a re su lt of child abuse or 
neglect. These reports shall be made to the nearest office of the  depart­
m ent.

(c) I f  the person m aking a report of harm  under th is  section cannot 
reasonably contact the nearest office of the departm ent and im m edi­
ate action is necessary for the well-being of the child, the person shall 
m ake the  report to a peace officer. The peace officer shall take  im m e­
diate action to protect the child and shall, a t the earliest opportunity, 
notify the nearest office of the department.

(d) This section does not require a religious healing practitioner to 
report as neglect of a child the failure to provide medical atten tion  to 
the child if the child is provided treatm ent solely by sp iritual m eans 
through prayer in accordance with the tenets and practices of a recog­
nized church or religious denomination by an accredited practitioner 
of the church or denomination.

(e) A person listed in (a) of this section, who in the performance of 
the person’s occupational duties has cause to believe th a t  a child has 
suffered harm  as a resu lt of abuse, shall promptly report the harm  to 
the nearest law enforcement agency if the person m aking the report
(1) has cause to believe th a t the harm  was caused by a person who is 
not responsible for the child’s welfare; or (2) is unable to determ ine (A) 
who caused the harm  to the child; or (B) w hether the person who is 
believed to have cause the harm  has responsibility for the child’s 
welfare. If a person m aking a report under th is subsection cannot 
reasonably contact the nearest law enforcement agency, and im m edi­
ate action appears necessary for the well-being of the child, the person 
shall m ake the report to the nearest office of the departm ent. The 
departm ent shall take im m ediate action to protect the  child and shall, 
a t  the  earliest opportunity, notify the nearest law enforcement 
agency. In this subsection, "abuse” means the physical injury, sexual 
abuse, sexual exploitation, or m altreatm ent of a child by any person 
under circumstances th a t indicate th a t the child’s health  or welfare is 
harm ed or threatened. (§ 1 ch 100 SLA 1971; am §§ 4, 5 ch 104 SLA 
1982; am  E.O. No. 55, § 42 (1984); am §§ 8 — 10 ch 39 SLA 1985; am 
§ 2 ch 114 SLA 1986)

E ffect o f  am endm ents. — The 1985 The 1986 amendment added subsection 
amendment rewrote subsections (a) and (e).
(b) and added subsection (d).
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§ 28.15.030 A la sk a  S t a t u t e s § 28.15.031
Sec. 28.15.030. Persons not to be licensed. [Repealed, § 19 ch 178 

SLA 1978.]
Sec. 28.15.031. P e rso n s  n o t  to  be  licensed , (a) The departm ent 

may not issue a driver’s license to a person who is under the age of 16 
years, except th a t the departm ent may issue a perm it under AS 
28.15.051 or a restricted license under AS 28.15.121.

(b) The departm ent may not issue an origina l or duplicate driver’s 
license to, nor renew or reinsta te  thiT driver’s lic e n se of, a person

(1) whose license is suspended or revoked, except as otherwise pro­
vided in th is chapter;

(2) who fails to appear in court for the adjudication of a certain 
vehicle, driver or traffic offense when the person’s appearance is 
required by sta tu te , regulation or court rule;

(3) who is an habitual user of alcohol or another drug to such a 
3 ^  degree th a t the person is incapable of safely driving a motor vehicle;

Q(4)^w ho has previously been adjudged to be afflicted with, or 
suffering from, a m ental disability or a disease and who has not, a t the 
tim e of application for the license, been restored to competency by the 
methods provided by law;

(5) when the departm ent, based upon medical evidence, has deter­
mined th a t because of the person’s physical or m ental disability the 
perscn is not able to drive a motor vehicle safely;

(6) who is unable to understand official traffic control devices as 
displayed in this state  or who does not have a  fair knowledge of traffic 
laws and regulations, as dem onstrated by an  examination;

(7) who has knowingly made a false sta tem ent in the person’s appli­
cation for a license or has committed fraud in connection with the 
person’s application for, or in obtaining or attem pting to obtain, a 
license, or who has not applied under oath on the form provided for the 
purpose of obtaining or attem pting to obtain a license or perm it; or

(8) who is required under AS 28.20 to furnish proof of financial 
responsibility and who has not done so. (§ 19 ch 178 SLA 1978)

NOTES TO DECISIONS

Stated in Commercial Fisheries Entry 2011 (File No. 4464), 606 P.2d 1255 (1980). 
Comm’n v. Apokedak, Sup. Ct. Op. No.

Collateral references. — 7A Am. Jur. of, automobile registration license, or 
2d, Automobiles and Highway Traffic, driver’s license, 115 ALR 1376, 35 ALR2d
§§ 108 to 111 . 1011 .

60 C.J.S., Motor Vehicles, §§ 154, 155. Denial, suspension, or cancellation of
Constitutionality of statute which driver’s license because of physical disease

makes proof of financial responsibility or defect, 38 ALR3d 452.
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Effect of amendm ents. — The 1984 
amendment repealed paragraph (8), which 
defined "disposable earnings."

§ 47.24.010 W e l f a r e ,  S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.24.010

C hap te r 24. P ro tec tion  o f the E ld e r ly .
Section
10. Reports of harm 
20. Action on reports 
30> Protective services 
40. Review and referral 
50. Confidentiality of reporta

Section
60. Authority of the department 
70. Regulations 
75. Quarterly report 
100. Definitions

i f
Cross references. — For statement of 81 C.J.S., Social Security and Public

legislative purpose in enacting AS 47.24, Welfare, § 1 et seq. 
see § 1, ch. 36, SLA 1983, in the Terar*-- Licensing and regulation of nursing or
rary and Special Acts. rest homes, 97 ALR2d 1187.

Collateral references. — 70 Am. Jur.
2d, Social Security and Medicare, § 1 et 
Beq.

S e c . 4 7 .2 4 .0 1 0 . R e p o r t s  o f 'h a r m .  (a) T he fo llow ing p e rso n s  w ho, in  
th e  p e rfo rm a n c e  o f  th e ir  p ro fessio n a l d u tie s , h a v e  re a so n a b le  ca u se  to  
believe t h a t  a n  e ld e r ly  p e rso n  h a s  suffered  h a rm  sh a ll, n o t l a te r  th a n  
24 h o u rs  a f te r  f i r s t  h a v in g  cau se  for th e  belief, re p o r t  th e  h a rm  to  th e  
D e p a r tm e n t o f  H e a l th  a n d  Social Services:

(1) a  p h y s ic ia n  o r  o th e r  licensed  h e a lth  care  p ro v id er;
(2) a  m e n ta l  h e a l th  p ro fessio n a l a s  defined in  A S 47 .30 .915(11);
(3) a  p h a rm a c is t;
(4) a n  a d m in is t r a to r  o f  a  n u rs in g  hom e, re s id e n tia l c a re  o r  h e a l th  

care  fac ility ;
(5) a  g u a rd ia n  o r  co n se rv a to r;
(6) a  po lice  officer;
(7) a  v illa g e  p u b lic  sa fe ty  officer;
(8) a v il la g e  h e a l th  a ide ;
(9) a  so c ia l w o rk e r;
(10) a  m e m b e r  o f th e  clergy ;
(11) a  s ta f f  em p lo y ee  o f a  p ro ject funded  by th e  O ld er A la s k a n s  

C om m ission ;
(12) a n  em p lo y ee  o f  a  h o m e m a k e r  p rog ram  o r hom e h e a l th  a id e  

prog ram ;
(13) a n  e m e rg e n c y  m ed ica l te c h n ic ia n  or a p a ra m e d ic  in  th e  m ob ile  

in te n s iv e  c a re  p ro g ra m .
(b) A  re p o r t  o f  h a rm  m ad e  u n d e r  th is  section  m ay  in c lu d e  th e  n a m e  

an d  a d d re s s  o f  th e  p e rso n  re p o r tin g  th e  h a rm  a n d  sh a ll  in c lu d e
(1) th e  n a m e  a n d  a d d re ss  o f  th e  e lderly  person;
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ingly, we hoid the entry to have been un­
lawful. I t  follows that the motion to sup­
press should have been granted. Since no 
harmless error contention is made, the 
judgment mu3t be reversed.

REVERSED.

BRYNER, C.J., not participating.
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Gerald NICHOLSON, Appellant, 

v.

STATE of Alaska, Appellee.

No. 6192.

Court of Appeals of Alaska.

Dec. 30, 1982.

Defendant was convicted before the 
Superior Court, Third Judicial District, An­
chorage, Eben H. Lewis, J., of sexual as­
sault in the second degree, and he appealed. 
The Court of Appeals, Singleton, J., held 
that: (1) although grand jury  was improp­
erly impareled, defendan t’s failure to show 
prejudice rendered error harmless; (2) evi- 
de ce was sufficient to take issue of a t­
tempted first-degree sexual assault to both 
grand jury and petit jury; (3) evidence was 
sufficient to sustain conviction of second- 
degree sexual assault; and (4) sentence of 
seven years imprisonment with six years 
suspended was not excessive.

Affirmed.

1. Grand Jury «=26
Where order purporting to permit 

grand jury  in judicial district other than 
one in which crime occurred to h' ar evi­
dence of crime a t apparent option of district 
attorney did not address defendant’s case 
specifically, it could not authorize such 
grand jury to hear defendant’s case. Rules 
Crim.Proc., Rule 6.

2. Indictm ent and Information <£=>144.1(2)
Showing that a cognizable group of 

citizens existed and that such group was 
underrepresented on grand jury  which re­
turned indictment was insufficient to war­
ran t dismissal of the indictment issued by 
grand jury  that was improperly impaneled 
in judicial district other than one in which 
crime was committed.

3. Criminal Law <5=617
Where no formal motion for continu­

ance to gather evidence to satisfy require­
ment of showing that cognizable group of 
citizens had been systematically excluded 
from grand jury  selection process through 
improper impaneling of grand ju ry  in judi­
cial district other than one in which crime 
was committed was ever made or ruled 
upon, but only a passing reference was 
made to possible need for continuance in 
body of defendant’s memorandum support/ 
ing motion to dismiss for improper impanel­
ing of grand jury, and defendant never 
followed up on such issue or mentioned 
continuance a t omnibus hearing when mo­
tion to dismiss was argued, request for con­
tinuance was abandoned.

4. Indictm ent and Information ©= 10.2(9) 
Rape <3=57(1)

Evidence, including facts th a t defend­
ant entered victim’s home uninvited in ear­
ly morning hours and undressed before en­
tering her bed, was sufficient to take issue 
of attempted first-degree sexual assault to 
both grand jury and petit jury. AS 11.31.- 
100(a), 11.41.410, 11.41.470, 11.81.900(b)(40).

5. Grand Jury  <3=1
Grand juries are concerned with facts, 

not statutes.

6. Rape <3=51(4)
Evidence of defendant’s coercion in 

fondling victim’s breasts was sufficient to 
sustain conviction of sexual assault in the 
second degree. AS 11.41.420(a).

7. Rape <5=64
Sentence of seven years imprisonment 

with six years suspended upon conviction of
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sexual assault in the second degree, which 
was substantially more favorable than pre­
sumptive term for defendant as a second 
offender, was not excessive. AS 11.41.- 
4 20(b), 12.55.125(d).

Myron E. Angstman, Bethel, and Walter 
Share, Anchorage, for appellant.

Charles M. Merriuer, Asst. Atty. Gen., 
Anchorage, and Wilson L. Condon, Atty. 
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

OPINION • •

SINGLETON, Judge. f
Gerald Nicholson was convicted of sexual 

assault in the second degree, AS 11.41.420, 
and sentenced to seven years’ imprisonment 
with six years suspended. He was also 
fined. He appeals, raising four issues for 
consideration. (1) The grand jury  was im­
properly impaneled in Anchorage rather 
than Kodiak. (2) The evidence presented 
respectively to the grand and trial juries 
was insufficient to establish attem pted sex­
ual assault in the first degree. (3) The trial 
court erred in instructing the trial jury  on 
second degree sexual assault because it was 
not charged in the indictment and it is not a 
lesser-included offense of attem pted first 
degree sexual assault.. (4) The sentence is 
excessive. .................... .

We hold that the grand ju ry  was improp­
erly impaneled in Anchorage rather than 
Kodiak but Nicholson has failed to show 
prejudice. We find sufficient evidence of 
attempted first degree sexual assault to 
sustain the indictment and w arrant presen­
tation to a trial jury and hold tha t Nichol­
son could be convicted of second degree 
3exual assault on this record. We also hold 
th a t his sentence was not excessive. We 
therefore affirm Nicholson's conviction and 
sentence.

FACTS
K.R., age fifteen, and her sister, A.R., age 

fourteen, remained at their home in Dilling­

ham the night of June 10, 1980 and the 
early morning of June 11 while their par­
ents were away from home commercially 
fishing. The two girls slept together in 
their parents’ room. K.R. awoke a t approx­
imately 5:00 am . to find a naked Gerald 
Nicholson uninvited in bed with her, fon­
dling her breasts, and kissing her. Taken 
by surprise, K.R testified she hesitated fcr 
a  moment, then jumped up, awakening A.R 
who also immediately exited the bed, The 
frightened girls fled downstairs, armed 
themselves with butcher knives, telephoned 
a neighbor for help, and hid until the neigh­
bor arrived. Nicholson was apprehended 
and identified.

While K.R. had seen Nicholson before, 
there is nothing in the record to suggest 
tha t he had reason to expect that K.R 
would expect or welcome a visit from him 
during the early morning hours of June 11.

SITUS OF THE GRAND JURY 
Nicholson accosted K.R. in Dillingham in 

Election District Thirteen in the Third Judi­
cial District. Grand juries convened in
Kodiak are established to consider offenses 
occurring in Dillingham. See Alaska 
R.Crim.P. 6(b)(l)(v). Thus, it appears that 
the Anchorage grand jury  impermissibly 
heard Nicholson’s case. Peterson v. State, 
562 P.2d 1350, 1365-66 (Alaska11977). '-The 
sta te  attem pts to avoid this conclusion'by 
pointing to an order by the then presiding 
judge of the Third Judicial District which
read as follows: ‘ ' '' "''"'a

. . VuySs
IN T H E  SUPERIOR COURT FOR TH E  STATE OF ALASKA 

THIRD JUDICIAL DISTRICT ; .
In the H itte r o( Convening ) .. -  V —vnv)^
Grand Juries in Ihe Third )  ."1
Judicial District )
 )

ORDER . __________ - ,  ' . i n .
IT IS ORDERED that pursuant to Alaalca Rule ol Criminal 

Procedure 6(bX2), Grand Jurica may be convened in Anchorage, 
Alaska for crimes occurring in olection districts 11,12 ,13 and 
15 for the convenience o f witnesses, defendants, other parties 
and for the court to provide for the expeditious resolution of 
criminal cases in the public interest.

DONE ul Anchorage, Alaska this 1 day of July, 1980.
Ralph E  Moody

(SEAL ) Presiding Superior
CourtJudge 
Third Judicial 
Diilnci
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The state argues that this order permits 
Anchorage grand juries to hear evidence of 
any offense occurring in Election District 
Thirteen, a t the apparent option of the dis­
trict attorney, and is justified by Alaska 
Rule of Criminal Procedure 6(bK2) which 
reads:

Special Sites. The presiding judge of a 
judicial district shall be empowered to 
call a special grand ju ry  to be convened 
a t  a site other than the site designated in 
the preceding subsection, if the presiding 
judge determines that the designation of 
a special site is necessary in the interests 
of justice.

In Peterson, the court rejected this argu­
m ent holding th a t an order by the presiding 
judge which establishes an alternate site for 
a grand jury  to consider all offenses within 
a given election district exceeded the autho­
rization provided in Criminal Rule 6(b)(2). 
562 P.2d a t  1365. We read Peterson to hold 
th a t a valid order under this subsection 
m ust address a specific case or specific sub­
jec t for investigation and establish th a t fac­
tors differentiating tha t case or subject 
from typical cases w arrants a special grand 
jury. Since the order in question did not 
address Nicholson personally, it  could not 
authorize an Anchorage grand ju ry  to hear 
his case.

[1] I t  could always be argued that 
grand juries in Anchorage cost the court 
system less and are more convenient for the

;;district attorney’s office than grand juries 
convened in Kodiak. These factors stand­
ing alone cannot justify a special grand 
ju ry  under Criminal Rule 6(bX2). We con­
clude th a t the presiding judge’s order of 
July 1,1980 violated Criminal Rule 6 and is, 
therefore, invalid.

[2] The Peterson court held tha t a dis­
missal of the indictment is not warranted 
for violations of Criminal Rule 6 unless the 
defendant establishes th a t a cognizable 
group of citizens has been systematically 
excluded from the grand jury  selection 
process. The supreme court concluded that 
merely showing th a t a cognizable group 
exists and tha t such a group is underrepre­
sented on the grand jury  which returned

the indictment will not suffice. 562 P.2d at 
1366. Here, Nicholson’s showing parallels 
the showing found insufficient in Peterson. 
We therefore uphold the trial court’s order 
denying dismissal of the indictment.

[3] Nicholson argues that he sought a 
continuance to gather evidence to satisfy 
the Peterson requirement and that the trial 
court abused its discretion in denying him a 
continuance for tha t purpose. No formal 
motion for a continuance was ever made or 
ruled upon. Nicholson made a passing ref­
erence to the possible need for a continu­
ance in the body of his memorandum sup­
porting his motion to dismiss. He never 
followed up on this issue or mentioned a 
continuance a t the omnibus hearing when 
his motion to dismiss was argued. There­
fore, we deem the request for a continuance 
abandoned.

We recognize th a t the order by the pre­
siding judge relied upon by the state in this 
case violated Criminal Rule 6 as interpreted 
in Peterson in general and not only in this 
case. We also recognize tha t the showing 
tha t a cognizable group was completely ex­
cluded as required by Peterson will rarely 
be possible. For this reason, Nicholson ar­
gues that his indictment should be dis­
missed to insure fu ture conformity to the 
rule. We do not believe such action is 
warranted a t  this time. We are confident 
th a t the superior court will henceforth fol­
low Peterson and uniformally call grand 
juries a t the designated sites to consider 
offenses arising within these election dis­
tricts specified in Criminal Rule 6. We are* 
further satisfied tha t the superior court will 
only utilize a special grand jury  where the 
exigencies of a specific case demand it.

SUFFICIENCY OF THE EVIDENCE
[4] Nicholson argues th a t there was in­

sufficient evidence to take the issue of at­
tempted first degree sexual assault to ei­
ther the grand jury or the petit jury. Nich­
olson did not testify. He argues, neverthe­
less, that his conduct would only support an 
inference that he wished to have sexual 
contact with a sleeping-woman, i.e., fondle



1212  Alaska 65G PACIFIC REPORTER, 2d SERIES

her breast. He notes that uninvited sexual 
contact with a sleeping woman is not a 
crime under current Alaska law.

AS 11.31.100(a) provides:
A person is guilty of an attem pt to 

commit a crime if, with intent to commit 
a crime, he engages in conduct which 
constitutes a substantial step toward the 
commission of that crime.

AS 11.41.410 provides in part:
(a) A person commits the crime of sex­

ual assault in the first degree if,
(1) [Bjeing any age, he engages in sex­

ual penetration with another person with­
out consent of tha t person___

AS 11.41.470 provides in part:
(3) “[W]ithout consent" means th a t a 

person - •
(A) With or without resisting, is 

coerced by the use of force against a 
person . . .  or by the express or implied 
th reat of . . .  imminent physical injury

Finally, AS lL81.900(b)(40) provides: - 
"[Pjhysical injury” means physical pain 

or an impairment of physical condition.
We believe a jury  could reasonably infer 

th a t Nicholson intended to "penetrate" K.R. 
and that entering h .r  bed naked and unin­
vited and fondling her were “substantial 
steps” toward the commission of th a t crime. 
We are satisfied that a jury  could conclude 
th a t if Nicholson had intended only sexual 
contact, he would not have undressed-be­
fore entering her bed and that if he did not 
intend to coerce her he would not have 
entered her home uninvited in the early 
morning hours when a jury  could find tha t 
he knew her parents would be gone.

The issue of attempted first degree sexu­
al assault was properly submitted to the 
grand jury and the petit jury. See State v. 
Kekaualua, 50 Hawaii 130, 433 P.2d 131 
(1967); People v. Shealy, 51 N.Y.2d 933,434 
N.Y.S.2d 986, 415 N.E.2d 974 (1980).

Nicholson argues that he could not be 
convicted of second degree sexual assault 
because it was not mentioned in the indict­
m ent and is not a lesser-included offense of 
attem pted first degree sexual assault.

[51 We agree that second degree sexual 
assault and attempted first degree sexual 
assault are both class B felonies, but the 
adjective "lesser" in Criminal Rule 31(c) 
refers to the relation between the elements 
of an offense not the relation between their 
penalties. Grand juries are concerned with 
facts, not statutes. See State v. Thomas, 
525 P.2d 1092 (Alaska 1974). Under the 
cognate theory of lesser-included offenses 
generally followed in Alaska, see Elisovsky 
v. State, 592 P,2d 1221, 1226 (Alaska 1979), 
the facts found by the grand jury  in thi3 
case should be examined to determine 
whether Nicholson had notice tha t he might 
be convicted of second degree sexual as­
sault. Attem pted sexual assault in the first 
degree and sexual assault in the second 
degree are closely related. Sexual penetra­
tion involves sexual contact and both of­
fenses proceed on a theory of coerced as­
sent. We conclude tha t the grand jury 
proceedings gave Nicholson sufficient no­
tice of the risk tha t he might be convicted 
of second degree sexual assault to satisfy 
due process. The evidence before the grand 
ju ry  did not differ materially from the evi­
dence a t trial. We note tha t Nicholson had 
access to a  transcript of the grand jury 
proceedings. Alaska R.Crim.P. 6{m). I t  is 
clear that the indictment for first degree 
sexual assault was premised on Nicholson's 
sexual contact with K.R. when she woke up.

if. : x -i*.'. '
. [6] Nicholson argues that there was in­
sufficient ‘evidence to convict him of sexual 
assault in the second degree. AS 11.41.- 
420(a) provides: .

A person commits the crime of sexual 
assault in the second degree if he coerces 
another person to engage in sexual con­
tact by the express or implied th reat of 
imminent death, imminent physical inju­
ry, or imminent kidnapping to be inflict­
ed on anyone or by causing physical inju­
ry to any person, regardless of whether 
the victim resists.

AS 11.81.900(b)(51) provides:
"[Sjexual contact" means
(A) the intentional touching, directly or 

through clothing, by the defendant of
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the victim’s genitals, anus, or female 
breast; or

(B) the defendant’s intentionally causing 
the victim to touch, directly or 
through clothing, the defendant's or 
victim's genitals, anus, or female 
breast.

AS 11.81.900(aXl) provides:
[A] person acts ‘‘intentionally’’ with re­

spect to a result described by a provision 
of law defining an offense when his con­
scious objective is to cause tha t resu lt
Nicholson intentionally engaged in sexual 

contact when he fondled K.R.’s breast. He 
argues, however, tha t he did not “coerce her 
to engage in sexual contact." We disagree. 
The evidence supports a finding tha t Nich­
olson could reasonably foresee tha t K.R. 
would be momentarily stunned by fear 
caused by Nicholson’s unexpected and unin­
vited entry into her bed, in the early morn­
ing hours, enabling him to continue to ca­
ress her after she awoke. She testified she 
was temporarily in shock, and tha t she was 
afraid he would hurt her. Under these 
circumstances, we believe th a t a jury could 
find that K.R.’s momentary acquiescence in 
Nicholson's fondling her breast was 
"coerced by an implied th rea t of imminent 
physical injury” and thus constituted second 
degree sexual assault.

SENTENCE 
[7] Nicholson argues th a t his sentence 

of seven years with six -years suspended is 
excessive. Sexual assault in the second de­
gree is a class B felony. AS 11.41.420(b). 
The maximum sentence is ten years' impris­
onment. Presumptive sentences are respec­
tively four and six years for second and 
third felony convictions. AS 12.55.125(d). 
The trial court carefully considered the cri­
teria established by our supreme court in 
S tate v. Chaney, 477 P.2d 441 (Alaska 1970). 
In suspending most of the sentence im­
posed, the trial court specifically addressed 
rehabilitation and emphasized Nicholson’s 
need for alcohol counseling. We have re­
viewed the record in light of Austin v. 
State, 627 P.2d 657 (Alaska App.1981), and 
have concluded that the sentence imposed

was substantially more favorable than the 
presumptive term for a  second offender, 
Connors v. State, 652 P.2d 110 (Alaska App. 
1982), and was not clearly mistaken. 
McClain v. State, 519 P.2d 811 (Alaska 
1974).

The judgment and sentence of the superi­
or court are AFFIRMED.

(O HCfNUMBER SYSliio— r~M*i ii~i r n .rn_» ̂

A rthur K. WETTANEN, Appellant, 

v.
STATE of Alaska, Appellee.

No. 6352.

Court of Appeals of Alaska.

Jan. 14, 1983.

Defendant was convicted in the Superi­
or Court, Fourth Judicial District, Gerald J. 
Van Hoomissen, J., of assault in the first 
degree, and he appealed. The Court of 
Appeals, Singleton, J., held th a t defendant’s 
feet, whether shod or unshod, were “dan­
gerous weapons” within meaning of assault 
in the first degree statute, where defendant 
used them to kick the victim whom he had 
already knocked down and the victim there­
by suffered two broken libs and a punc­
tured lung.

Affirmed.
/.*•’ • • .* i

1. Criminal Law *=1158(1)
In prosecution for assault in the first 

degree, trial court’s finding th a t defendant 
caused the victim’s physical injuries was not 
clearly mistaken. AS 11.41.200(a)(1).

2. Assault and Battery *=56
Defendant’s feet, whether shod or un­

shod, were “dangerous weapons” within 
meaning of assault in the first degree sta t­
ute, where defendant used his feet to kick
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s u p p o r t s  C S  f o r  H o u s e  B i l l  3 4 4  ( H E S S ) .

S e c t i o n  3  p r o t e c t s  p e r s o n s  w i t h  d i s a b i l i t i e s ,  w h o  a r e  

t h e m s e l v e s  u n a b l e  t o  r e p o r t ,  f r o m  c o n t i n u e d  p h y s i c a l  o r  

s e x u a l  a s s a u l t s  b y  r e q u i r i n g  r e p o r t i n g  o f  t h e s e  c r i m e s  t o  

l a w  e n f o r c e m e n t .  A l t h o u g h  w e  a l l  w a n t  t o  b e l i e v e  t h a t  

p e o p l e  w o u l d  a u t o m a t i c a l l y  r e p o r t  t h e s e  c r i m e s  a g a i n s t

p e o p l e  u h o  a r e  v e r y  v u l n e r a b l e ,  t h i s  i s  not: a l w a y s  t r u e .  

.Not o n l y  d o e s  t h i s  l e g i s l a t i o n  r e q u i r e  r e p o r t i n g ,  it m a k e s  

t h e  s t a t e m e n t  t h a t  p r o t e c t i n g  p e o p l e  w i t h  d i s a b i l i t i e s  i s  a 

p r i o r i t y  in  A l a s k a .  It i s  a l s o  i m p o r t a n t  t h a t  a d v o c a t e s  

u h o  a r e  s k i l l e d  i n  c r i s i s  i n t e r v e n t i o n  a n d  t r a i n e d  i n  t h e  

i s s u e s  o f  p e o p l e  w i t h  d i s a b i l i t i e s  a r e  a v a i l a b l e  t o  a s s u r e  

t h a t  • i c t i m s  w i t h  d i s a b i l i t i e s  a r e  g i v e n  t h e  s e r v i c e s  t h e y  

r e q u i r e  t o  o v e r c o m e  t h e  t r a u m a  o f  t h e  a s s a u l t  a n d  a r e

p r o t e c t e d  f r o m  f u t u r e  a s s a u l t s .

A r t h u r  E n g l i s h  

Commiss ioner
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P O S I T I O N  P A P E R

C S H B  344

"An A c t  r e l a t i n g  to the p r o t e c t i o n  of p e r s o n s  w i t h  
d i s a b i l i t i e s  and to d i s a b l e d  a d u l t s  w h o  a r e  v i c t i m s  of 
p h y s i c a l  or s e x u a l  a b u s e . "

E F F E C T  O F CSH B 344

S e c t i o n  I a m e n d s  A.S. 0 9 . 6 5 . 1 5 0 ( a )  to i n c l u d e  r e s p o n s i­
b i l i t y  for p r o p e r t y  d a m a g e  i n c u r r e d  w h e n  a d r i v e r  f a i l s  to 
y i e l d  for a p h y s i c a l l y  d i s a b l e d  p e d e s t r i a n  so i d e n t i f i e d  in 
t h i s  Sec t i o n .  " P r o p e r t y "  u n d e r  th i s  S e c t i o n  c o u l d  r e l a t e  to 
the m o b i l i t y  aids and a p p l i a n c e s  u t i l i z e d  b y  t h e  p e d e s t r i a n .

S e c t i o n  2 a m e n d s  A.S. 1 1 . 7 6 . 1 3 0 ( a )  a n d  l i m i t s  the c r i m e  
of i n t e r f e r e n c e  to t h o s e  s i t u a t i o n s  w h e r e  t h e  r i g h t s  o f  a 
d i s a b l e d  p e r s o n  a r e  i n t e n t i o n a l l y  p r e v e n t e d  o r  r e s t r i c t e d  as 
d e s c r i b e d .

S e c t i o n  3 r e q u i r e s  c e r t a i n  p r o f e s s i o n a l s  t o  r e p o r t  
s u s p e c t e d  c r i m i n a l  p h y s i c a l  and s e x u a l  a b u s e  o f  a d i s a b l e d  
a d u l t  to the n e a r e s t  l a w  e n f o r c e m e n t  a g e n c y  p r o v i d e d  t h a t  
t h e  d i s a b l e d  a d u l t  is u n a b l e  to r e p o r t  t h e  abuse. C S H B  344 
a l s o  p r o v i d e s  i m m u n i t y  f r o m  l i a b i l i t y  and r e t a l i a t i o n  t o  t h e  
i n d i v i d u a l  w h o  is r e p o r t i n g  the s u s p e c t e d  abuse.

The b i l l  a p p r o p r i a t e l y  d i s t i n g u i s h e s  b e t w e e n  t h o s e  
d i s a b l e d  p e o p l e  w h o  are c a p a b l e  of r e p o r t i n g  c r i m e s  t h e m­
se l v e s  from t h ose w h o  c a n n o t  d u e  to t h e i r  d i s a b i l i t i e s .  T h e  
f o r m e r  s h o u l d  be a l l o w e d  to m a k e  t h e i r  o w n  d e c i s i o n s  r e g a r d i n g  
r e p o r t i n g  of crimes, w h i l e  the l a t t e r  m u s t  h a v e  a s s i s t a n c e  
o r  t h e y  w i l l  go e n t i r e l y  u n p r o t e c t e d .

S e c t i o n  4 r e p e a l s  A.S. 2 8 . 1 5 . 0 3 1 ( b ) ( 4 )  w h i c h  r e s t r i c t s  
t h e  i s s u a n c e  of a d r i v e r ' s  l i c e n s e  if a p e r s o n  h a s  a m e n t a l  
d i s a b i l i t y  and has n o t  b e e n  r e s t o r e d  b y  the m e t h o d s  p r o v i d e d  
b y  law. T h i s  p r o v i s i o n  is u n n e c e s s a r l y  r e s t r i c t i v e  and 
r e d u n d a n t .  AS 2 8 . 1 5 . 0 3 1  (b) (5) p r o v i d e s  the D e p a r t m e n t  o f
P u b l i c  S a f e t y  the a u t h o r i t y  to r e v o k e  or  n o t  g r a n t  a 
d r i v e r ' s  l i c e n s e  to a p e r s o n  w i t h  a m e n t a l  or p h y s i c a l  
d i s b i l i t y .

The D e p a r t m e n t  of H e a l t h  and S o c i a l  S e r v i c e s  (DHSS) 
s u p p o r t s  C S H B  344. T h e  d e p a r t m e n t  e s t i m a t e s  t h a t  312 
r e p o r t s  of h a r m  to d i s a b l e d  a d u l t s  w e r e  r e c e i v e d  i n  1986. 
A l t h o u g h  DH S S  a t t e m p t s  to r e s p o n d  to r e p o r t s  o f  a b u s e  of 
d i s a b l e d  adults, D H S S  c u r r e n t l y  does n o t  h a v e  t h e  n e c e s s a r y  
r e s o u r c e s  to p r o v i d e  an a d e q u a t e  l e vel of a d u l t  p r o t e c t i o n  
s e r v i c e s  s t a t e w i d e .  F u r t h e r ,  th i s  b i l l  a d d r e s s e s  r e p o r t s  o f  
c r i m i n a l  c o n d u c t  a g a i n s t  a d u l t s  w h i c h  is a p p r o p r i a t e l y  
i n v e s t i g a t e d  b y  l a w  e n f o r c e m e n t .  T h e  e f f o r t s  o f  t h e  t w o  
a g e n c i e s  w o r k i n g  c o o p e r a t i v e l y  in a p p r o p r i a t e  c a s e s  w i l l  
f u r t h e r  t h e  p r o t e c t i o n  a v a i l a b l e  to d i s a b l e d  p e o p l e .
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C S H B  334 h e l p s  b y  p r o v i d i n g  a m e c h a n i s m  by w h i c h  p e o p l e  w h o  
are a w a r e  of c r i m i n a l  p h y s i c a l  a n d  s e x u a l  a b u s e  of d i s a b l e d  
p e o p l e  are r e q u i r e d  to r e p o r t  t h e s e  c r i m e s  to the a p p r o p r i a t e  
law e n f o r c e m e n t  agency. In a d d i t i o n ,  C S H B  344 c l a r i f i e s  
e x i s t i n g  l a w  w i t h  r e g a r d  to i n t e r f e r e n c e  w i t h  d i s a b l e d  
p e r s o n s .

R e c o m m e n d e d  by:

D i v i s i o n  of M e n t a l  H e a l t h  
a n d  D e v e l o p m e n t a l  D i s a b i l i t i e s

Y v o n n e  Chase, D i r e c t o r  
D i v i s i o n  of  F a m i l y  and 
Y o u t h  S e r v i c e s

A p p r o v e d  by:
M y r a ^ M .  M u n s o n  
C o m m i s s i o n e r  
D e p a r t m e n t  of H e a l t h  
and Soc i a l  S e r v i c e s
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HB 344

"An A c t  r e l a t i n g  to t he  r i g h t s  of p h y s i c a l l y  a nd m e n t a l l y  d isa bl e d  

p e rs on s. "

E F F E C T  OF House Bill 344

A.S. 0 9 . 6 5 . 1 50 (a )  is a m e n d e d  to include r e s p o n s i b i l i t y  for p rop er ty  

d am ag e inc urred w h e n  a d r i v e r  f ail s to y i e l d  for  a p h y s i c a l l y  d i sa b l e d  

p e d e s t r i a n  so i d e n t i f i e d  in th i s  Section.

"P rop ert y" u n d e r  thi s s e c t i o n  could re lat e to the m o b i l i t y  aids and 

a p p l i a n c e s  u t i li ze d  by th e ped es tr ia n .

A.S. 1 1 .76 .13 0(a ) is a m e n d e d  to limit the crime of i n t e r f e r e n c e  to 

those s itu a t io ns  w h e r e  the r i g h t s  of  a d i s a b l e d  person are  i n t e n t i o n a l ly  

p r e v e n t e d  or r e s t r i c t e d  as des cr i b e d .

A.S. 2 8. 1 5 . 0 3 1 ( b ) ( 4 )  r e p e a l s  e x i s t i n g  s t a t u t o r y  a u t h o r i t y  to r e s t r i c t  the 

issu an ce  o f  a d r i v e r ' s  l i c e n s e  if a person has a mental d i s a b i l i t y  and has 

not bee n r est ore d by the m e t h o d s  pr ov id e d  by law. This n e e d  is a l r e a dy  

a d d r e s s e d  in s u b s e c t i o n  (5).

R E C O M M E N D A T I O N

T he  D e p a r t m e n t  of  H e a l t h  a n d  Social Services s upp ort s the p a s s a g e  of 

H o us e  Bill 344.

Date:

R e c o m m e n d e d

A p p r o v e d  by:

Date: rift
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D a t e  r e f e r r e d :  1 / 1 1 / 8 8 F U R T H E R  R E F E R R A L S

T h e

H e a l t h ,  E d u c a t i o n  a n d  
S o c i a l  S e r v i c e s

D A T E : 2  - J L -  P i

C o m m i t t e e  h a s  c o n s i d e r e d  H B  344

" A n  A c t  r e l a t i n g  t o  p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  p e r s o n s . "

R E C O M M E N D S :

[ t ^ r e p l a c e  w i t h  _

[ ] a t t a c h e ^ a m e n d m e n t  (s) 

d o  p a s s  
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[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e

C 5  frfe [ f e S S )  E 1 t h e ^ a j n e  t i t l e

a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ ] l e t t e r  o f  i n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) : 
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Statu of Alaska
House Majority Leader

COMMITTEES

P.O. BOX V 
JUNEAU , ALASKA 99811 

(907) 465-3718 
465-4968/4986

HOUSE HEALTH , EDUCATION  
A N D  SOCIAL SERVICES 

HOUSE JUDICIARY  
HOUSE RULES Representative Max F. Gruenberg, Jr.

District 11 
Spenard, Upper Midtown Anchorage

914 CLAY COURT  
ANCHORAGE, A LASKA 99503 

(907) 276-6844

O c t o b e r  19, 1987

TO: R E P R E S E N T A T I V E  N I I L O  K O P O N E N ,  C O - C H A I R  H O U S E  H E S S
C O M M I T T E E
R E P R E S E N T A T I V E  J O H N N Y  ELLIS, C O - C H A I R  H O U S E  H E S S  
C O M M I T T E E

RE: I N T R O D U C I N G  " A N  A C T  R E L A T I N G  T O  P H Y S I C A L L Y  A N D  M E N T A L L Y
D I S A B L E D  P E R S O N S "  A S  A  H E S S  C O M M I T T E E  B I L L

I w o u l d  v e r y  m u c h  a p p r e c i a t e  it if w e  c o u l d  i n t r o d u c e  t h e  
a t t a c h e d  d r a f t  b i l l  as  a H E S S  C o m m i t t e e  bill.

T h i s  b i l l  c l a r i f i e s  c e r t a i n  p o r t i o n s  o f  S B  1, w h i c h  w a s  s i g n e d  
i n t o  l a w  b y  t h e  G o v e r n o r .

S e c t i o n  1 o f  t h e  b i l l  r e q u i r e s  t h e  d r i v e r  o f  a v e h i c l e  w h o  
c a u s e s  p r o p e r t y  d a m a g e  t o  a p h y s i c a l l y  d i s a b l e d  p e r s o n ' s  
p r o p e r t y ,  s u c h  a s  a w h e e l c h a i r ,  t o  p a y  f o r  d a m a g e s .  T h e r e  is 
n o  p r o v i s i o n  i n  S B  1, n o w  C h a p t e r  69, S L A  1987, t o  c o m p e n s a t e  
a v i c t i m  if h i s  p r o p e r t y  is d a m a g e d  o r  d e s t r o y e d .

S e c t i o n  2 c l a r i f i e s  A S  1 1 . 7 6 . 1 3 0 ( a )  t o  r e q u i r e  t h a t  a p e r s o n  
m u s t  i n t e n t i o n a l l y  i n t e r f e r e  w i t h  t h e  r i g h t s  of a d i s a b l e d  
p e r s o n  t o  b e  g u i l t y  o f  a C l a s s  "B" m i s d e m e a n o r .  Thus, a 
p e r s o n  r e p a i r i n g  h i s  s i d e w a l k ,  f o r  e x a m p l e ,  w o u l d  n o t  b e  
c r i m i n a l i z e d .

B o t h  of  t h e s e  c h a n g e s  c e r t a i n l y  r e f l e c t  o u r  l e g i s l a t i v e  i n t e n t  
in  H B  172 l a s t  year, n o w  S B  1, p a s s e d  t h i s  year.

S e c t i o n  3 r e m o v e s  a s u p e r f l o u c u s  r e q u i r e m e n t  f o r  d e t e r m i n i n g  
e l i g i b i l i t y  f o r  d r i v e r ' s  l i c e n s e s .  T h e  D i v i s i o n  o f  M o t o r  
V e h i c l e s  a l r e a d y  u n d e r  (5) o f  t h i s  s e c t i o n ,  r e t a i n s  t h e  
a b i l i t y  t o  r e f u s e  a l i c e n s e  or  p e r m i t  f o r  a p e r s o n  w i t h  a 
p r e s e n t  m e n t a l  d i s a b i l i t y .  M a n y  p e o p l e  h a v e  r e c e i v e d

FROM: M A X  F. G R U E N B E R G ,  J R



c o u n s e l i n g  or, a t  o n e  t i m e  w e r e  m e n t a l l y  ill. V e r y  f e w  w e r e  
l e g a l l y  a d j u d g e d  i n c o m p e t e n t .  F e w e r  s t i l l  w e r e  f o r m a l l y  
r e s t o r e d  t o  c o m p e t e n c y  b y  t h e  m e t h o d s  p r o v i d e d  b y  law. T h e  
m e n t a l  h e a l t h  c o m m u n i t y  s t r o n g l y  s u p p o r t s  t h e  r e p e a l  o f  A S  
2 8 . 1 5 . 0 3 1 ( a ) ( 4 ) .  S u b s e c t i o n  (5) g i v e s  t h e  D M V  s u f f i c i e n t  
a u t h o r i t y  t o  p r o t e c t  t h e  p u b l i c .

I w o u l d  l i k e  t o  m a k e  a m o t i o n  a t  o u r  F r i d a y ,  O c t o b e r  23 
m e e t i n g  t h a t  t h e  H E S S  C o m m i t t e e  s p o n s o r  t h e  b i l l  a n d  h a v e  it 
p r e - f i l e d .

If a n y  c o m m i t t e e  m e m b e r  o b j e c t s  o r  r e q u e s t s  a n y  a m e n d m e n t  
( d e l e t i o n  o r  a d d i t i o n ) , p l e a s e  c o n t a c t  m e  a t  m y  l a w  o f f i c e ,  
2 7 6 - 6 8 4 4 ,  a n d  I ' l l  b e  h a p p y  t o  assist.

T h a n k  y o u  v e r y  m u ch.

cc: A l l  H E S S  C o m m i t t e e  m e m b e t s



Association for Retarded citizens of Alaska, inc.
2211-A Area Drive, Anchorage, Alaska 99508 • (907) 277-6677

January 23, 1988

Representative Peter Goll 
513 Capitc Building 
P.O. Box ;
Juneau, Alaska 99811

vr ■
RE: House Bill 311

For an act entitled, "An Act Relating to Protection of Adults with 
Disabilities who are Victims of Abuse, Neglect or Exploitation."

Dear Representative Goll:

I am writing this letter in behalf of the Board of Directors of the Alaska
State Association of Retarded Citizens, who at its January 16, 1988 Board
meeting unanimously supported the passing of House Bill 311.

The Alaska State Association for Retarded Citizens is comprised of
families, consumers, and professionals all dedicated to speak out in 
behalf of the interests and rights of persons who are mentally retarded/ 
developmental disabled. We feel that the bill will provide for the 
protection of those individuals who due to their disability are not able 
to speak out for themselves.

Again, our strong support for this bill is encouraged. If I can be of any 
further assistance, please do not hesitate to contact me at 277-6677.

Sincerely,

I
Mary Jane Starlings 
Executive Director

Margaret R. Lowe, President 
Board of Directors

MJS/sls
cc: Fran Ulmer

A MEMBER OF THE ASSOCIATION FOR RETARDED CITIZENS OF THE UNITED STATES



m 3 k Association for Retarded Citizens of Anchorage, inc.
j m  2211-a  Area Drive, An cho ra ge ,  Alaska 99508 • (907)277-6677

January 23, 1988

Representative Peter Goll 
513 Capitol Building 
P.O. Box V
Juneau, Alaska 99811

RE: House Bill 311
For an act entitled, "An Act Relating to Protection of 
Adults with Disabilities who are Victims of Abuse, Neglect 
or Exploitation."

Dear Representative Goll:

I am writing this letter in behalf of the Board of Directors of 
the Association of Retarded Citizens of Anchorage, who at its 
January 14, 1988 Board meeting unanimously supported the passing 
of House Bill 311.

The Association for Retarded Citizens of Anchorage provides 
residential services for pers as who are mental 
retarded/developraentally disabled. We feel that this bill will 
provide for the following:

1. The assurance that adults with mental retardation will 
live in a safe program providing quality training 
leading to the least restrictive and most normalized 
setting possible.

2. That professionals in residential, vocational, respite 
and other services provided to adults with mental 
retardation who have reasonable cause to believe that 
an individual has suffered harm as a result of abuse, 
neglect or exploitation shall be afforded the 
opportunity and protection to report the harm to the 
Department of Health and Social Services.

3. That advocates, families, friends, and consumers who 
have reasonable cause to believe that an individual has 
suffered harm as a result of abuse, neglect or 
exploitation within a program in the State of Alaska 
has the opportunity to report the harm to the 
Department of Health and Social Services.

A MEMBER OF THE ASSOCIATION FOR RETARDED CITIZENS OF THE UNITED STATES



Representative Goll 
JM: ARCA

.aTE: January 23, 1988
/AGE: 2 of 2

It is all of our responsibilities to advocate in behalf of the 
interests and rights of persons with mental retardation who may 
not have the ability to speak out in their own behalf because of 
their disabilities.

Again, our strongest support for this bill is encouraged. If I 
can be any further assistance, please do not hesitate to contact 
me at 277-6677.

Sincerely,

/
Mary Jane Starlings 
Executive Director

Margaret R. Lowe, President 
Board of Directors

MJS/sls
cc: Fran Ulmer
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F e b r u a r y ,  27, 1987

Mr. P e t e r  G o l l  

P.O. B o x  5 8 1  

H a i n e s ,  A l a s k a  9 9 8 2 7

D e a r  R e p r e s e n t a t i v e  G o l l :  ■ |

W e  a r e  g l a d  to r e s p o n d  to y o u r  r e q u e s t  f o r  s u g g e s t i o n s  f o r  a  b i l l  

w h i c h  w o u l d  p r o t e c t  v u l n e r a b l e  a d u l t s  f r o m  a b u s e .  F o r  y o u r  r e v i e w ,  

w e  h a v e  e n c l o s e d  a d r a f t  d o c u m e n t  w h i c h  i n c l u d e s  t h e  i n g r e d i e n t s  w e  

b e l i e v e  n e c e s s a r y  f o r  a n  o p t i m a l  a p p r o a c h  f o r  l e g i s l a t i o n  to  r e m e d y

t h i s  p r o b l e m

M o s t  i m p o r t a n t l y ,  t he d r a f t  d o c u m e n t  w e  o f f e r  e s t a b l i s h e s  a p e n a l t y

f or c a r e  g i v e r s  t h a t  d o  n o t  r e p o r t  t h e  a b u s e  a n d  n e g l e c t  o f  p e o p l e

w i t h  D e v e l o p m e n t a l  D i s a b i l i t i e s .  T h i s  provision, a l o n e  w o u l d  d o  a 

g r e a t  d e a l  to r e c t i f y  th e  c u r r e n t  s i t u a t i o n .  A s  y o u r  b i l l  m o v e s  t h r o u g h  

th e  l e g i s l a t u r e  w e  h o p e  th e  p r o v i s i o n  f o r  a p e n a l t y  c a n  b e  m a i n t a i n e d  

a n d  p a s s e d  i n t o  law. • H-i

W e  a p p r e c i a t e  y o u r  c o n c e r n  a b o u t  t h i s  s e r i o u s  s i t u a t i o n  a n d  y o u  c a n  -v

c o u n t  o n  o u r  s u p p o r t  f o r  y o u r  bill. Y o u r  i n t e r e s t  a n d  s p o n s o r s h i p  :2-.

f o r  t his m e a s u r e  w i l l  u n d o u b t e d l y  d e t e r m i n e  i t s  s u c c e s s .  ,i" ‘ •
: .  .  ... ,

A g a i n ,  w e  a r e  p l e a s e d  to  a s s i s t  you. D o  n o t  h e s i t a t e  to  c a l l  if  w e  ' ~-;‘L

c a n  p r o v i d e  m o r e  i n f o r m a t i o n .  ^  '•

S i n c e r e l y ,  . •

D a v i d  F. M a l t m a n  

E x e c u t i v e  D i r e c t o r

D F M : g i f  

Enc.

■ r-



To: Representative Peter Goll

From: Protection &  Advocacy for the Developmentally Disabled 

Re: Abuse and Neglect of Vulnerable Adults



THE VULNERABLE ADULTS ACT

SECTION 1. LEGISLATIVE FINDINGS A N D  PURPOSE

The legislature declares the public policy of this state is to protect 

vulnerable adults who are physically or mentally disabled, to prevent them 

from suffering abuse, neglect, or exploitation at the hands of others

including those responsible for their care, whether such care is in the home, 

in community settings, or in residential institutions. It is the purpose of 

this act to encourage the expeditious reporting and investigation of suspected 

abuse, neglect, or exploitation of disabled adults and facilitate the 

provision of protective services in appropriate circumstances, while

protecting the civil and constitutional rights of disabled adults. Implicit 

in this chapter is the philosophy that whenever possible, family life should 

be strengthened and each adult should live in safe, sanitary conditions and 

live his own life without interruption from state government. Only when this 

principle should become impossible should legal proceedings be initiated in 

order to care for and protect such adults.

SECTION 2. REPORTS OF HARM, ABUSE, NEGLECT, O R  EXPLOITATION OF VULNERABLE 

A D U L T S . (a) All persons coming in contact with a disabled adult, when they

have reasonable cause to believe that the disabled person has suffered harm 

shall immediately report the harm to the Department of Health and Social

Services. Persons required to report include, but are not limited to:

( 1) a physician or other health care provider;

( 2) a mental health professional as defined in AS 47.30.915(11)

( 3) a pharmacist;



( 4) an administrator of a residential or health care facility or 

nursing home;

( 5) a caretaker of the disabled person;

( 6) a guardian or conservator;

( 7 )  a pr .ice officer;

( 8) a village public safety officer;

( 9) a village health aide;

(10) a social worker;

(11) a member of the clergy;

(12) a staff employee of any program or project serving disabled

persons;

(13) a licensed foster care provider;

(14) a paid employee of domestic violence and sexual assault programs,

and crisis intervention and prevention programs as defined in AS 18.66.900;

(15) an employee of a homemaker program or home health aide program;

(16) an emergency medical technician or paramedic in the mobile

intensive care program.

(b) A  report of hai n made under this section may include the name and 

address of the person reporting the harm and shall include:

(1) the name and address of the disabled person;

(2) information relating to the nature and extent of the harm;

(3) other information that the person reporting the harm believes might be

helpful in an investigation of the case or in providing protection for the

disabled person.

(c) A  person who fails to report as required by this section is guilty 

of a class B misdemeanor.

(d) If immediate action is necessary to protect the disabled person from
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imminent harm, the person shall make the report of harm to a police officer or 

a village public safety officer. The police officer or village public safety 

officer shall take immediate action to protect the disabled person and shall, 

at the earliest opportunity, notify the department.

(e) A  person who, in good faith makes a report of economic or physical harm 

to a disabled person under this chapter, or who participates in judicial 

proceedings related to the submission of reports under this chapter, is immune 

from any civil or criminal liability that might otherwise be incurred or 

imposed.

SECTION 3. RETALIATORY ACTION BY EMPLOYER P R O H I B I T E D . No employer or 

supervisor may discharge, demote, transfer, reduce pay, benefits or work 

privileges, prepare a negative work performance evaluation or take any other 

action detrimental to any employee who files a report in accordance with the 

provisions for this act, by reason of such report. A n y  person making a report 

under this act shall have a civil cause of action for appropriate compensatory 

and punitive damages against any person who causes such detrimental changes in 

the employment status of the reporting party by reason of his making such 

report. There shall be a rebuttable presumption that any such detrimental 

change in the employment status of the reporter, if made within 90 days of the 

filing of a report under this act, is retaliatory.

SECTION 4. ACTION ON REPORTS. (a) Upon receiving a report of harm, the 

department shall within 24 hours initiate or cause to be initiated an 

investigation to determine the economic or physical condition of the disabled 

person named in the report and whether action or services are needed for the 

protection of the disabled person. The department or investigator shall

3



personally interview the disabled person during the investigation unless the 

disabled person is unconscious or otherwise physically or mentally impaired 

to such an extent as to be unable to respond to questions.

(b) The department or investigator shall prepare a written report of the 

investigation, including findings, recommendations, and a determination of 

whether and what kind of protective services are to be offered to the disabled 

person. Upon request, the person who reported harm to the disabled person 

shall be notified of the status of the investigation. The department shall 

provide to the Department of Law a copy of each report of an investigation of 

harm to a disabled person if the report of harm is confirmed to be true, for 

possible criminal prosecution. This section does not limit the authority of 

the Department of Law or the court to act to protect an adult under this act.

(c) The department shall immediately terminate an investigation under this 

section upon the request of a disabled person who is the subject of a report 

of harm. However, if the department has reasonable cause to believe that the 

disabled person is incapacitated, the department may petition the superior 

court under AS 13.26 for appointment of a guardian or temporary guardian for 

the disabled person for the purpose of obtaining consent to continue the 

investigation.

SECTION 5. PROTECTIVE S E R V I C E S . (a) T h e  department shall provide available 

protective services to a harmed disabled person if and to the extent to which 

the disabled person consents. If the department has reasonable cause to 

believe that the disabled person lacks the capacity to consent to receiving 

protective services, it may petition the superior court under AS 13.26 for 

appointment of a guardian or temporary guardian for the disabled person for 

the purpose of obtaining consent.

4



(b) If a disabled person who has consented to receiving protective services 

is prevented by a caretaker or any other person from receiving the services, 

the department may assist the disabled person to petition the superior court 

for an injunction restraining the caretaker from interfering with the 

provision of protective services to the disabled pe son.

SECTION . REVIEW AND R E F E R R A L . The department shall, not later than 90 

days after initiating the provision of protective services to a disabled 

person, initiate a review of the case to determine whether continuation or 

modification of protective services that are being provided is warranted. The 

department shall reevaluate the case every 90 days thereafter until the case 

is closed.

SECTION 7. ACCESS TO REPORTS (a) Investigation reports and reports of harm 

filed under this chapter are confidential and are not subject to public 

inspection and copying under AS 09.25.110 - 09.25.125. However, in accordance 

with this chapter and regulations adopted under this chapter, investigation 

reports may be used by appropriate governmental agencies inside and outside 

the state, in connection with investigations or judicial proceedings involving 

harm to a disabled person.

(b) Unless an investigation of a report conducted pursuant to this act 

determines that there is some credible evidence of the alleged abuse or 

neglect, all information identifying the subject of the report shall be 

expunged from the file and from the . ecords of any office or agency of the 

department designated to investigate suspected abuse or neglect of disabled 

adults, within 90 days of the date of report.

(c) VJithin thirty days time subsequent to the completion of the
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investigation, a subject of a report may request the department to amend, seal 

or expunge the record of the report. If the department refuses or does not 

act within a reasonable time, but in no event later than thirty days after 

such request, the subject shall have the right ,H.o a fair hearing to determine 

whether the record of the report in the file should be amended or expunged on 

the grounds that it is inaccurate or it is being maintained in a manner 

inconsistent with this act. The burden of proof in such hearing shaix be on 

the department. In such hearing, the fact that there was a verified report of 

abuse or neglect shall be preseumptive evidence that the report was 

substantiated. The department may make any appropriate order respecting the 

amendment or expungement of the record to make it accurate or consistent with 

the requirements of this act. Written notice of any expungement or amendment 

of any record made pursuant to the provisions of this act, shall be served 

upon each subject of such record.

(d) The department shall disclose a report of harm if the disabled person 

who is the subject of the report consents in writing. The department shall, 

upon request, disclose the number of verified reports of harm that occurred at 

a facility, program or home which cares for disabled persons.

(e) A  public or private agency which has received an application for a 

certificate or license to receive, board or keep a disabled adult pursuant to 

applicable provisions of state law, shall inquire of the department and the 

department shall inform such agency, whether the applicant has been or is 

currently the subject of a verified report on file with the department 

pursuant to this act.

(f) A  public or private agency or facility receiving, boarding, or keeping

disabled adults shall inquire of the department and the department shall 

inform such agency or facility, whether any person who is actively being



considered for employment with adult care responsibilities has been or is 

currently the subject of a verified report on file with the department 

pursuant to this act.

(g) Any person who has applied for a certificate or license to receive, 

board or keep a disabled adult or who has applied to a public or private 

agency to be an employee with adult care responsibilities shall be notified by 

such agency at the time of application that the agency will inquire of the 

department whether such person has been or is the subject of a verified report

of abuse or neglect. The agency shall notify the applicant of the

department's response.

SECTION 8. QUARTERLY REPORT. The Department shall submit to Protection and 

Advocacy Systems of Alaska (AS 47.80.020) each quarter a statistical report of 

the Department's activities related to the protection of disabled persons in 

the state. The report may not disclose the identity of victims or 

perpetrators of the harm.

SECTION 9. AUTHORITY OF THE DE P A R T M E N T . In performing its duties under this 

chapter, the department shall, subject to the disabled person'3 consent, 

initiate actions necessary to assure the health, safety and welfare of a 

disabled person, including the transfer of the disabled person from a nursing 

home, residential care or health care facility.

SECTION 10. T R A I N I N G . (a) A  person employed by the state who is required

under this chapter to report abuse, neglect, or exploitation of disabled

persons shall receive training on the recognition and reporting of abuse and 

exploitation of disabled adults.

7



(b) Each department of the state that employs persons required to report 

abuse, n e g l e c \ , or exploitation of disabled shall provide:

(1) initial training required by this section to each new employee during 

the employee's first six months of employment, and to any existing employee 

who has not received equivalent training; and

(2) appropriate in-service training required by this section as determined 

by the department.

(c) Each department that must comply with (b) of this section shall develop 

a training curriculum that acquaints its employees with:

(1) laws relating to abuse, neglect, and exploitation of disabled adults;

(2) techniques for recognition and detection of abuse, neglect, and 

exploitation of disabled adults;

(3) agencies and organizations within the state that offer aid or shelter 

to victims of abuse, neglect or exploitation; and

(4) procedures for required notification of suspected abuse, neglect, or 

exploitation.

(d) Each department that must comply with (b) of this section shall file a 

current copy of its training curriculum ana materials with the Council on 

Domestic Violence and Sexual Assault. A  department may seek the technical 

assistance of the Council or the Department of Health and Social Services in 

the development of its training program.

SECTION 11. EVIDENCE N OT PRIVILEGED. No evidence regarding the abuse or 

neglect of the disabled adult shall be excluded in any proceeding arising out 

of the alleged abuse or neglect on the grounds of lack of competency under any 

portion of the Rules of Evidence.

8



SECTION 12. DEFINI T I O N S , (a) "abandonment11 means desertion of a disabled 

person by a caretaker.

(b) "a b u s e " means: (1) intentional use of physical force, (2) non­

accidental injury as a result of acts or omissions, mental anguish, or 

unreasonable confinement, (3) infliction of mental * guish, (4) unreasonable 

confinement, (5) nontherapeucic c o n duct which produces or could be expected to 

produce severe additional pain or injury and is not accidental, or (6) any 

repeated conduct which produce1? or could reasonably be expected to produce 

severe/additional mental or emotional distress.

(c) "caretaker" means: a p e r s o n  who is responsible for the care of a 

disabled person as a result of a family relationship, or who has assumed 

responsibility for the care of a disabled person voluntarily, by contract, or 

by court order;

(d) "department" means: the Dep a r t m e n t  of Health and Social Services;

(e) "developmental disability" means a severe, chronic disability of a 

person which (1) is attributable to a mental or physical impairment or 

combination of mental and physical impairments;

(2) is manifested before the p erson attains age twenty-two;

(3) is likely to continue indefinitely;

(4) results in substantial functional limitations in three or more of the 

following areas of major life activity: (a) self-care, (b) receptive and 

expressive language, (c) learning, (d) mobility, (e) self-direction, (f) 

capacity for independent living, a nd (g) economic sufficiency and

(5) reflects the p e r s o n’s need for a combination and sequence of special, 

interdisciplinary, or generic care, treatment, or other services which are of 

life-long or extended duration and are individually planned and coordinated.

(f) "disabled ad u l t " means: a person 18 years of age or older who

9



m a n i f e s t s  a degree of impairment by reason of limited mental or physical 

function as a result of

(1) a developmental disability,

(2) accident,

(3) illness

(4) or any other cause.

(g) "exploitation" means: the illegal or improper use of a disabled a d u l t  

or his resources for another person's profit or advantage;

(h) "h a r m " means abuse, neglect, o r  exploitation as defined in A,B,C;

(i) "neglect" means: the f a i lure by the caretaker of a disabled p e r s o n  to

provide services necessary to m a i n t a i n  the physical and mental health of the 

disabled person, including abandonment;

(j) "protective services" m e a n s  services intended to prevent or alleviate 

harm resulting from abuse, neglect, or exploitation;

(k) "verified report" means a report made pursuant to this act if an 

investigation determines that som e  credible evidence of the alleged abuse, 

neglect, or exploitation exists.
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Slate of Alaska 
At Valdez

IN THE DISTRICT COURT FOR THE STATE OF ALASKA J U M  1 - 1935 

THIRD JUDICIAL DISTRICT AT VALDEZ

THE DISTRICT ATTORNEY CHARGES THE FOLLOWING TWENTY-TWO 
• MISDEMEANOR COUNTS:

COUNT 1 HARASSMENT
COUNT 1 ‘ ASSAULT IN THE FOURTH DEGREE

(Victim - Raymond Greise)

COUNT 3 HARASSMENT
COUNT H- ASSAULT IN THE FOURTH DEGREE

(Victim - Dale Carey)

COUNT 5 HARASSMENT
COUNT 6 ASSAULT IN THE FOURTH DEGREE

(Victim - Roger Robinson)

COUNT *7 HARASSMENT
COUNT 8 ASSAULT IN THE FOURTH DEGREE

(Victim - John Sheratine)

COUNT 9 HARASSMENT
COUNT io ASSAULT IN THE FOURTH DEGREE

(Victim - John Sheratine)

STATE OF ALASKA,

Plaintiff,
I N F O R  M  A T I 0 N

v s .

ARTIE R. COLLINS, 
D O B :  1 - 2 2 - 6 0

Defendant.

HARASSMENT AS 11.61.120(a)(5) 
ASSAULT IN THE FOURTH DEGREE

AS 11.41.230(a)(1)

Case No. 3VA-S85-I IS CR.

COUNT II HARASSMENT
COUNT 12. ASSAULT IN THE FOURTH DEGREE 

(Victim -John Sheratine)



COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

13 HARASSMENT
H  ASSAULT IN THE FOURTH DEGREE 

(Victim - Richard Ross)

15 HARASSMENT
I to ASSAULT IN THE FOURTH DEGREE

(Victim - John Kameroff)

II HARASSMENT
ASSAULT IN THE FOURTH DEGREE 
(Victim - John Kameroff)

HARASSMENT 
10 ASSAULT IN THE FOURTH DEGREE 

(Victim - John Kameroff)

2/ HARASSMENT
22* ASSAULT IN THE FOURTH DEGREE 

(Victim - John Kameroff)



COUNTS 1 AND Z

That on or about October 8, 1984, at Valdez, in 

the Third Judicial District, State of Alaska, Artie R. 

Collins did unlawfully cause Raymond Greise:

Count 1: offensive physical contact by hitting

him in the head with a basketball.

Count Z  physical injury by hitting him in the 

head with a basketball.

Count 1 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count Z  is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.
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COUNTS 3 AND

That on or at w. October 8, 1984, at Valdez, in 

the Third Judicial District; State of Alaska, Artie R. 

Collins did unlawfully cause Dale Carey.:

Count 3: offensive physical contact by hitting

him in the chest with a basketball.

Count H : physical injury by hitting him in the 

chest with a basketball.

Count 3 is a Class B Misdemeanor offense being 

contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.

Count ^ is a Class A Misdemeanor offense being 

contrary to and in violation of AS 11.41.230(a)(1) and 

against the peace and dignity of the State of Alaska.

-  4 -



COUNTS 5  AND &

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause Roger Robinson:

Count 5: offensive physical contact by kicking

him in the back of the legs knocking him to the 

ground.

Count b‘. physical injury by kicking him in the 

back of the legs knocking him to the ground.

Count 5  is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count b is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

- 5 -



COUNTS 7 AND %

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause John Sheratine:

Count 7: offensive physical contact by kicking

him in the back of the legs knocking him to the 

ground.

Count % : physical injury by kicking him in the 

back of the legs knocking him to the ground.

Count 7 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count 8 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

-  6 -



COUNTS 9 AND /o

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause John Sheratine:

Count 9: offensive physical contact by tackling

him to the floor.

Count 16 : physical injury by tackling him to the 

floor.

Count 9 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count lo is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.



COUNTS / /AND 12.

That on or about January to June, 1984, at Valdez, 

in the Third Judicial District, State of Alaska, Artie R. 

Collins did unlawfully cause Richard Ross:

Count /I: offensive physical contact by kicking

him in the buttocks.

Count 12.: physical injury by kicking him in the 

buttocks.

Count // is a.Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count 12 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

-  8 -



COUNTS 15 AND 14

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District,.State of Alaska, 

Artie R.Collins did unlawfully cause Richard Ross:

Count 13: offensive physical contact by kicking

him in the chest, knocking him across the room.

Count 14: physical injury by kicking him in the

chest, knocking Ross across the room.

Count 13 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count /4 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.



.

COUNTS 15 AND Ho

That on or about the 18th day of September, 1984, 

at Valdez, in the Third Judicial District, State of Alaska, 

Artie R.Collins did unlawfully cause John Kameroff:

Count I S : offensive physical contact by striking

him in the chest with his fist, causing food to 

be lodged in his throat.

Count lb: physical injury by striking him in the 

chest with his fist, causing food to be lodged in 

his throat.

Count IS is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count lb is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

-  1 0  -



COUNTS n AND /g

That on or about September, 198A, at Valdez, in 

the Third Judicial District, State of Alaska, Artie 

R.Collins did unlawfully cause John Kameroff:

Count 11: offensive physical contact by kicking

him in the stomach.

Count IS : physical injury by kicking him in the

stomach.

Count ll is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count IS is a Class A  Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.
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COUNTS 19 AND 20

That on or about the 1st day of October, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R.Collins did unlawfully cause John Kameroff:

Count l°[: offensive physical contact by kicking

him in the chest.

Count 2.0 : physical injury by kicking him in the 

chest.

Count /9 is a Class B Misdemeanor offense being 

contrary to and in violation of AS 11.41.230(a)(1) and 

against the peace and dignity of the State of Alaska.

Count 2.0 is a Class A Misdemeanor offense being 

contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.



COUNTS 1\ AND 7 7

That on or about the 7th day of October, 1984, at 

or near Valdez, in the Third Judicial District, State of 

Alaska, Artie R.Collins did unlawfully cause John Kameroff:

Count 71 : offensive physical contact by kicking

him in the stomach, knocking him into a sink.

Count 7 7  : physical injury by kicking him in the

stomach, knocking him into a sink.

Count 71 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41,230(a)(1) and

against the peace and dignity of the State of Alaska.

Count 7 7  is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.12.0(a)(5) and

against the peace and dignity of the State of Alaska,

DATED this <£> day of y , 1985.

NORMAN Cf GORSUCH 
ATTORNEY GENERAL

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY



JHi! 1 ]93
IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT VALDEZ

STATE OF ALASKA, )

)
Plaintiff, )

)
v s . )

)
ARTIE. R. COLLINS, )
D O B :  1 - 2 2 - 6 0  )

Defendant. )
 ) Case No. 3VA-S85- /IS CR.

STATE OF ALASKA )
)  S  S  •

THIRD JUDICIAL DISTRICT )

AFFIDAVIT

The undersigned, being first duly 3worn upon oath, 

deposes and states that:

1. I am  a police officer for the Valdez Police 

Department and have investigated both major and minor 

crimes, including assault. On December 21, 1984, I was 

assigned to conduct an investigation concerning allegations 

of assaults at the Harborview Developmental Center located 

in Valdez, Alaska.
7-

COUNTS 1, 1 4

2. On December 28, 1984, I conducted a taped 

interview with Susan Ness, an employee of Harborview 

Developmental Center. Ness stated that on approximately 

October 8, 1984, she observed Collins strike resident 

Raymond Griese in the head w i t h  a basketball. Nes3 stated 

that Griese was seated on the floor cross-legged at which 

time Collins looked around as if to see if anyone was 

watching him, turned bac k  towards Griese and threw the ball 

with such force that Griese was knocked over backwards.

Ness further stated that it appeared to her that Collins 

intended to cause Griese pain and discomfort in the manner 

which he threw the ball. She also felt that the ball was 

thrown in such a fashion that the impact was painful to 

Griese 'and that Griese could have been injured as a result 

of being struck with the ball.
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COUNTS 2s ~2A

3. Susan Ness further stated that on approxi­

mately October 8, 1984, she observed Collins strike resident 

Dale Carey in the chest with a basketball. Ness stated that 

Carey was struck with such force by the ball that it knocked 

the wind out of him and Carey had to gasp for his breath.

As a result of being struck with the bal Carey was knocked 

off balance. Ness stated that Carey was struck with such 

force that there was possibly reddening of the skin or even 

bruising. She felt chat the blow to Carey's chest was 

painful.

5  (o 
COUNTS a. 3A

4. On February 6, 1985, I conducted a taped 

interview with Larry Preer, a former employee of Harborview 

Developmental Center. Preer stated that he had observed 

Collins kick Roger Robinson between September 20, 1984 and 

December 15, 1984. Preer stated taht Collins kicked 

Robinson in the lower legs causing h i m  to fall. Preer 

stated also that ?.c' m s o n  was kicked in such a manner that

the blo w  as well e fall would have been painful. 

COUNTS frA

5. P r r  further stated that Collins kicked John 

Sheratine between September 20, 1984 and December 1, 1984. 

Preer stated that Collins had kicked Sheratine in the lower 

legs causing h im to fall. Preer stated that Sheratine was 

kicked in such a manner that the blow, as well as the fall, 

would be painful.
9 I o 

COUNTS X  5A

6. Larry Preer also observed Collins knock John 

Sheratine off his feet. Sheratine had been walking and 

Collins tackled him. Sheratine fell forward to the floor. 

Preer stated Sheratine fell in such a fashion that the fall 

would have been painful and that Sheratine could have been 

injured as a result of the fall. Mr. Preer stated that he 

observed this on several occasions between September 20, 

1984 ^nd December 15, 1984.

- 2 -
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COUNTS tt.. 6k

7. On January 18, 1985, I conducted a taped 

Interview with Cindy Schecter, an employee of Harborview 

Developmental Center. Schecter stated that from January, 

1984, through the spring of 1984 she observed Artie Collins 

kick Richard Ross numerous times. Schecter stated that 

dur-tng the incidents where she observed Collins kick Ross, 

Collins was forcing Ross to stand up. Collins would kick 

Ross in the buttocks to make him stand up. Schecter also 

stated during the interview that kicking Ross was approved 

by Harborview administration. Schecter stated that in her 

opinion Ross was kicked in such a manner that it would have 

been painful.
|3 m  

COUNTS \

8. Larry Preer further stated that he had been 

employed as an intern from September 20, 1984 and December 

15, 1984. Preer stated that Collins had come from the 

showering area and had gone to Ross' bedroom. For unknown 

reasons, Collins kicked Ross in the chest. Preer stated 

that Collins struck Ross with such force that Ross was 

knocked across the room striking the wall on the far side of 

the room. Preer stated that Ross was kicked with such force 

that the blow itself was painful and that Ross could have 

been seriously injured.
/■5 I Id 

COUNTS 8A

9. On December 22, 1984, I conducted a taped 

interview with Keith Gol d e n b e r g e r , an employee of Harborview 

Developmental Center. Goldenberger observed Artie Collins 

strike John Kameroff in the chest on approximately September 

18, 1984. Kameroff had left his residence hall and gone to 

one of the other residence halls. While Kameroff wa3 away 

from Puffin Hall he stole a sandwich and returned w ith it.

- 3 -



He was still eating the sandwich when he was to be taken to 

the toilet. Once Inside the toileting area, Kameroff was 

still chewing on part of the sandwich. At this tine Collins 

became upset with Kameroff for stealing the sandwich and 

struck Kameroff in the chest wit h  his fist. Goldenberger 

stated that as a result of the blow to the chest Kameroff 

began choking, fell to the floor and began turning purple. 

Collins then walked away from the immediate area. Golden- 

berger stated that once he realized Mr. Kameroff was choking 

he called for Collins to return and give him assistance. 

Kameroff was patted on the back several times in an attempt 

to dislodge the stuck food. This did not dislodge the food 

and a Hiemlick maneuver was performed. This successfully 

dislodged the food stuck in Kameroff's airway. Goldenberger 

stated that Kameroff was struck by Collins with such force 

that it was painful to Kameroff and that other serious 

complications could have resulted from the food not being 

dislodged.

II IS 
COUNTS 9i, 9A

10. On February 1, 1985, I conducted a taped 

interview with Lori Dials, an employee of Harborview 

Developmental Center. During approximately September of 

1984, she observed Collins kick resident John Kameroff. To 

the best of her recollection it was during dinner time.

John Kameroff was attempting to get to the table to eat, 

however,, it was not his turn. At this time Collins led 

Kameroff away from the table but Kameroff returned. Collins 

then kicked Kameroff in the stomach. Kameroff then left, 

however, he later returned. Again Kameroff was kicked by 

Collins. At thiB time Kameroff was kicked in such a manner 

that he was slammed backwards and came into contact with the 

wall. Dials stated that in her opinion both of the blows 

were painful to Xameroff and would have been painful for

-  4 -



anyone else being kicked in such a fashion. Dials further

stated that as a result of these kicks there was a

possibility for internal injuries of Kameroff.
il zo 

COUNTS 10. m

11. Wolfenden further stated that on 

approximately October 1, 1984, he observed Collins kick 

resident John Kameroff in the chest. Wolfenden staced he 

had just entered the hall to speak with another staff 

member, as he opened the door he observed Collins do a 

"spinning back kick to the chest of Kameroff". As a result 

of the blow, Kameroff was forced backwards several steps. 

Wolfenden stated that Kameroff was kicked with such force 

that it was painful to Kameroff and also would be painful 

for anyone else kicked in such a fashion. Wolfenden also 

stated that there was the possibility for serious injuries 

as a result of such a kick. Further, Wolfenden staced that 

Kameroff became upset and began hitting himself in Che

stomach and screaming as a result of the kick.
12.

COUNTS

12. Dials further stated that on approximatly 

October 7, 1984 she again observed John Kameroff being 

kicked by Collins. Dials stated at this time Collins and 

Kamerorf were in the bathroom area. Dials stated that she 

came through the door and observed Collins kicking Kameroff 

in the area of the stomach. After the impact of the blow 

Kameroff was forced backwards and struck his back or 

buttocks into a sink. Dials felt that this was an abusive 

situation in nature. In her opinion it was painful for 

Kameroff and there was no reason that Kameroff should be 

kicked.
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DAT E D  this /o  day of C%/,, 

Valdez, Alaska.

1985,  ac

&
l a n t

S U B S C R I B E D  and SWO R N  to b e f o r e  me this

day of , 1985,

PlLuyJ.rJ
NcJtary Publ ic for Ala s k a  

/ n y  c o m m i s s i o n  expires: s y ,'/-//£ 7

5 -


